This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Paste  this  sheet  on  inside  of  FRONT  cover  of  vol.  167  Pac. 


Oflolal  Report  Oltetloa  of  CALIFOBmA  Supreme  and  Appellate  Court  Oaaea  In  the  PA- 
CIFIC BEPOBTEB,  VOL.  167. 

The  lett-hand  column  ghowa  tie  page  of  this  Tolume  on  which  a  case  begins,  against  which  are  shown  the  Tolume  and 
"TSSS^r  tSio"  oM»le  It«Vurt  w^eiv  uaiiiA  (itu>e  iS  to  be   round. 

lUustfation:     The  case  of  Bom  v.  C(utle  is  In  Pac.  Rep.,  vol.  167,  p.  138.    It  can  be  cited  as  from  the  State  Re- 
port by  giving  citation  opposite  "138"  (Reporter  page  column)  in  this  table,  i.  e.,  "176  Cal.  680." 


r  Repr. 
Page  State  Report 

138 .175  Cal.  680 

141 175  Cal.  693 

142 175  Cal.  696 

143 175  Oal.  719 

145. -...-.....  175  Cal.  740 

146 175  Cal.  737 

148 175  Cal.  691 

149 175  Cal.  724 

154 175  Cal.  711 

157 176  Cal.  699 

162 .34  Cal.  App.  184 

166 MCal.  App.  226 

l71 34  Cal.  App.  210 

174 34  Cal.  App.  200 

177 34  Cal.  App.  164 

178 34  Cal.  App.  239 

181 34  Cal.  App.  269 

1K2 34  Cal.  App.  168 

184 34  Cal.  App.  290 

185 34  Cal.  App.  180 

187 34  CaL  App.  208 

188 34  Cal.  App.  174 

189 ai  Cal.  App.  223 

190 34  Cal.  App.  284 

193 34  Cal.  App.  237 

104 34  Cal.  App.  2«? 

195 34  Cal.  App.  293 

197J....34  Cal.  App.  282 


Repr. 

Page         State  Report 

197S....34  Cal.  App.  317 

199 32  Cal.  App.- 184 

234 176  Cal.  353 

286 175  cal.  743 

287 34  Cal.  App.  302 

288 3(i  Cal.  App.  321 

291 34  Cal.  App.  286 

294 34  Cal.  App.  245 

.299 34  Cal.  App.  272 

303 34  Cal.  App.  314 

305 34  Cal.  App.  306 

306 34  Cal.  App.  309 

369...: 176  Cal.  1 

373 175  Cal.  763 

3771 175  Cal.  751 

377» 175  Cal.  752 

379 ..175  Cal.  746 

381 176  Cal.  771 

382 175  Cal.  785 

386 176  Cal.  774 

388 175  Cal.  756 

390 175  Cal.  777 

3'J4 175  Cal.  797 

399 176  Cal.  12 

404 34  Cal.  App.  344 

406 34  Cal.  App.  336 

407 33  Cal.  App.  694 


Repr. 

Page        State  Report 

408 34  Cal.  App.  340 

409 34  Oal.  App.  348 

413 34  Cal.  App.  393 

613 176  Cal.  79 

614 176  Cal.  84 

616 176  Cal.  28 

518 176  Cal.  89 

521 176  Cal.  44 

534 176  Cal.  33 

539 176  Cal.  24 

541 34  Cal.  App.  379 

543 34  Cal.  App.  400 

547 34  Cal.  App.  384 

650 34  Cal.  App.  357 

561 34  Cal.  App.  390 

652 34  Cal.  App.  360 

5Si 34  Cal.  App.  365 

642 34  Cal.  App.  545 

696 176  Cal.  105 

697 176  Cal.  96 

701 34  Cal.  App.  426 

703 34  Gal.  App.  411 

845 176  Cal.  183 

849 176  Cal.  194 

854 176  Gal.  166 

857 176  Cai.  128 

859 176  Cal.  133 


Repr. 

Page        State  Report 

861 176  Cal.  142 

862 176  Cal.  140 

863 176  Cal.  177 

865 176  CaL  200 

867 176  Cal.  164 

868 176  Cal.  148 

869 176  Cal.  159 

871 176  Cal.  172 

873 176  Cal.  156 

876 176  Cal.  144 

876 176  Cal.  152 

878 176  Cal.  109 

885 176  Cal.  489 

887 34  Cal.  App.  76 

888 34  Cal.  App.  197 

890i....34Cal.  App.  197 

800* 34  Cal.  App.  267 

891 34  Cal.  App.  469 

895 34  Cal.  App.  433 

899 34  Ckl.  App.  471 

9001.... 34  Cal.  App.  424 

9002 34  Cal.  -Vpp.  420 

902 34  Cal.  App.  431 

1143 34  Cal.  App.  440 

1144 34  Cal.  App.  475 

1147.... 34  Cal.  App.  397 
1155.... 34  Cal.  App.  638 


[End  of  Table.] 


r 


Digitized  by 


Google 


Digitized  by 


Google 


PASTE  on  INSIOB  OF  TBONT  OOVEK  OF  VOL.  167  FAO. 


State  Report  Citation  of  Gaaes  is  thm   FAOXFIO  BEFORTEB,  VOL.  IST. 

Th«  left-hand  column  ibows  the  page  ot  tbit  'rolume  on  wlilch  •    caM  beglna,   and  oppostU  at  the   rtsbt  is  (hown 
where  lame  caae  Is  to  be  found  In  the  State  Report. 

Illuitration:    The  cage  of  Jackion  t.  Broicer,  ia  in  Pao.  Rep.,  vol.  UT,  p.  t.     Thla  Uble  shows  tbat  the  same  case 
Is  reported  In  "22  N.  H.  615." 


Uepr. 

Pace  State  Report 

1 22  N.  M.  824 

3 22  N.  M.  «ei 

6 22   N.  M.  615 

» 22  N.  M.  632 

20 22   N.  M.  «30 

21 SO  Idaho,  601 

22 30  Idaho,  460 

•a 41  Nev.    12 

27 40  Nev.  447 

33 97  Wash.  628 

35 97  Wash.  634 

39 98  Wash.  149 

41 97  Wash.  669 

44 K  Wash.  661 

46 96  Wash.  158 

47 97  Wash.  687 

49 97  Wash.  676 

SO 98  Wash.    17 

53 97  Wash.  679 

66 97  Wash.  633 

57 97  Wash.  692 

58 98  Wash.    12 

«0 '....98  Wash.    S4 

6X 98  Wash.    49 

66 98  Wash.    42 

68 98  Wash.    63 

70 97  Wash.  683 

"1 97  Wash.  688 

73 98  Wash.    67 

K 98  Wash.    88 

76 98  Wash.    72 

79 19  Aril.  19> 

80 66  Okl.  200 

82 98  Wash.    91 

S4 98  Wash.    81 

86 98  Wash.    96 

87 98  Wash.      6 

89 98  Wash.  154 

91 98  Wash.  100 

93 98  Wash.  16T 

KM 98  Wash.  697 

!)6> 98  Wash.  119 

97 98  Wash.  124 

98 98  Wash.    66 

100 98  Wash.  112 

103 98  Wash.  197 

106 98  Wash.  216 

108 98  Wash.  146 

109 98  Wash.  107 

111 98  Wash.  129 

118 97  Wash.  626 

US 98  Wash.     1 

U7 98  Wash.  172 

Its 98  Wash.  162 

120 98  Wash.  182 

124 97  Wash.  667 

128 97  Wash.  647 

ISO 98  Wash.  191 

132 98  Wash.  177 

133 98  Wash.  207 

136 98  Wash.  131 

138 175   Cal.  680 

141 175  Cal.  683 

143 175  Cal.  696 

143 176  Cal.  719 

145 176  Cal.  740 

146 176   Cal.  737 

148 176   Cal.  691 

149 176  Cal.  724 

164 176  Cal.  711 

ll>7 175   Cal.  699 

162 24  Cal.  App.  184 

166 S4  Cat.  App.  226 

171 84  Cal.  App.  210 

174 S4  Cal.  App.  200 

177 24  Cal.  App.  164 

ITS 34  Cal.  App.  239 

181 34   Cal.  App.  2f"> 

182 34  Cal.  App.  168 

184 34    Cal.  App.  28  i 

186 34  Cal.  App. 

187 34  Cal.  App. 

188 34  Cal.  App. 

.34  Cal.  App 


180 
2'IS 
174 
221 


190 34  Cal.  App.  284 


Repr. 

Page  State  Report 

193 34  Cal.  App.  237 

194 84  Cal.  App.  263 

106 34  Cal.  App.  293 

197»....34    Cal.  App.  382 
197'....34    Cal.  App.  317 

199 22  Cal.  App.  184 

201» 14  Okl.  Cr.  684 

201» 14  Okl.  Cr.  68) 

20y 14  Okl.  Cr.  679 

202» 69    Colo.    67 

202* 14  Okl.  Cr.  681 

202^ 66   Okl.    57 

206 66  Okl.    61 

207 66  Okl.    62 

211 66  Okl.    68 

212> 66   Okl.    69 

212* 66   Okl.    69 

213 64  Okl.  238 

216 66  Okl.    78 

216 66  Okl.    70 

219 66  Okl.    74 

221 64  Okl.  276 

223 64  Okl.  271 

227 66  Okl.    75 

229 IS  Okl.  Cr.  675 

238 13  Okl.  Cr.  698 

284 176   Cal.  363 

237« 18  Okl.  Cr.  715 

237* 60  UUh,  139 

241 60  UUh,  114 

246 60  UUh,  167 


..6»DUh,  151 

207 


254. . 

286 50  Dtabl  _.. 

262 60  Utah,  189 

266» 60  Utah,  251 

265> 100  Kan.  414 

270 86  Or.  206 

271' 86   Or.  346 

2T1« 86  Or.  400 

272 86  Or.  636 

273 22  N.  M.  671 

274 22  N.  M.  675 

25 22   N.  M.  678 

276 28   N.  M.  146 

22 28   N.  M.    82 

283 2S  N.  M.    rr 

286 175  Cal.  743 

287 S4  Cal.  App.  802 

288 84  Cal.  App.  821 

291 84  Cal.  App.  296 

294 34  Cal.  A-pp.  246 

299 34  Cal.  App.  272 

303 34  Cal.  App.  314 

306 84  Cal.  App.  806 

.we 14  Cal.  App.  308 

808 86  Or.  394 

S10> 88   Or.  438 

81«« 90   Or.  182 


3U 86  Or. 

814 41N«T.    _. 

817 40  Nev.  687 

324 40  Nev.  170 

325 66  Okl.    94 

329 66  Okl.    88 

331 IS  Okl.  Cr.  724 

383» 13  Okl.  Cr.  690 

.rW 13  Okl.  Cr.  700 

338 13  Okl.  Cr.  717 

339 18  Okl.  Cr.  692 

341« 13  Okl.  Cr.  737 

341» 14  Okl.  Cr.    87 

344 18  Okl.  Cr.  781 

346 18  Okl.  Cr.  729 

346 98  Wash.    26 

349> 98  Wash.  696 

.749' SO  Idaho,  609 

.'iSO 50  Utah,  248 

353 60  Utah,  196 

3S7« 69   Colo.  146 

W7» 14  Okl.  Cr.  684 

VH 60  Utah.  824 

nC2 60  UUh.  166 

ire 60  UUh,  236 

169 176  Cal.     1 

.173 175  Cal.  763 


Repr. 
I'age 
377'.. 

SUte  Report 
..178   Cal.  751 

377'.. 

..176   Cal.  762 

379... 

..176  CaL  746 

381... 
.182... 
386... 

..176  Cal.  771 
..176  Cal.  786 
.  .176  Cal.  774 

388... 
390... 
394... 

..176  Cal.  758 
..176  Cal.  777 
..176  Cal.  797 

399... 

..176  CaL    12 

404... 
406... 
407... 
408... 
409... 
418... 
414... 

M 
.84 
.83 
.34 
.84 
.34 

Cal.  App.  844 
Cal.  App.  336 
Cal.  App.  694 
Cal.  App.  840 
Cal.  App.  848 
Cal,  App.  898 
.28  N.  M.  48 
.28  N.  M.  187 
.2S  N.  U.  156 
.28  N.  H.  82 
...66  OkL    88 

425... 

426... 

436... 
468... 

462... 

...64  OkL  251 

464*   . 
465... 

Okl. 

...64  OkL  258 

468... 

. .  .64  Okl.  149 

470... 
473... 
476... 
478... 

...66  OkL  91 
...66  OkL  99 
...64  OkL  267 
...68  OkL  111 

481... 

.80  Idaho,  699 
....86  Or.  165 

484... 

487... 

....85  Or.  48S 

606... 

....86  Or,  664 

507... 

....86  Or.  548 

608... 

....86  Or  160 

510... 

....8<  Or.    85 

618... 

..176  Cal.    79 

614. . . 

..176  Cal     84 

516... 

..176  Cal.    28 

618... 
521... 

..176  CaL  89 
..176  Cal     44 

634... 

..176  Cal     83 

539... 

..176  CaL    24 

641... 
543... 
547... 
560... 
551... 
552... 
564... 
660... 
562... 
564... 

.84 

.84 

.84 
.84 
.84 
.34 

.34 

•  •■• 

Cal.  App.  879 
CaL  App.  400 
CaL  App.  884 
CaL  App.  867 
Cal.  App.  890 
CaL  App.  360 
Cal.  App.  866 
....86  Or.  670 
....86  Or.  648 
....86  Or.    62 

568>... 

....86  Or.  Ses 

SW... 
570... 

•  ••• 

....87  Or.  100 
....86  Or.  627 

671. . . 

....86  Or  680 

572... 

....86  Or.  697 

676»... 

....86  Or.  696 

676»... 

....86   Or  623 

677... 

....92  Or.  169 

678>... 

...  87   Or  230 

678»... 

....86  Or.    98 

680... 

....86  Or.  604 

686... 

....86  Or.  221 

586... 

....86  Or.  210 

687... 

....86  Or.  686 

690... 
593... 

.... 

....86  Or.  99 
....86  Or.  224 

598... 

....86  Or.  110 

601... 

...64  OkL  298 

610.... 

...64  OkL  287 

618.... 

...66  Okl.  132 

619.... 

...66  OkL    80 

621..,. 

...64  (Hcl.  279 

624... 

...66  OkL  250 

630... 
633.... 

.... 

...64  OkL  283 
...66  OkL  114 

686.... 

...68  OkL    78 

636'... 
636*.. . 

...1 
1 

4  Okl.  Cr.  282 
4  Okl.  Cr.  97 
4  Okl.  Cr.  64 
4  OkL  Cr.  77 
4  OkL  Cr.  98 
Cal.  App.  645 

637.... 

1 

640..., 

1 

641.... 

1 

642... 

.34 

Repr. 

Page  Bute  Repon 

643 41NeT.  163 

660 64   Hont.  163 

651 SO  Idaho,  676 

664 SO  Idaho,  492 

666 ,..60    UUh,  278 

660 60   UUh,  867 

663 60   UUh,  S19 

666 60   UUh.  828 

670 ...60   Utah,  S42 

672 60   Utah,  847 

676 60  Utah.  296 

680 60   Utah,  307 

688 60   UUh,  270 

686 60   UUh,  SIT 

68* 60   UUh,  289 

689 41  Nev.    86 

690 41  Nev.    69 

696 54  Mont.    60 

696 176  Cal.  106 

697 176  Cal.    96 

TOl 84  CaL  App.  4X6 

T03 84  CaL  App.  4U 

707 26  Wjro.  204 

T09> 26  Wyo.  188 

T09> 19  Arls.  198 

709* 19   Aril.  194 

710 28  N.  M.  226 

712 28   N.  H.  277 

714 28   N.  M.  261 

715 28  N.  H.  206 

723 23   N.  M.  190 

728 28  N.  H.  236 

731 28   N.  M.  198 

783 23   N.  H.  266 

741 101   Kan.  440 

743 101   Kan.  408 

745 98  Wash.  362 

747 98  Wash.  237 

748 98  Wash.  867 

749 64  Okl.  260 

762< 64   OkL  264 

762* 64  OkL  264 

753 M  OkL  264 

764 64  Okl.  266 

758..-. 66  OkL  102 

75* 64  OkL  267 

T60 66  OkL  103 

T62 14  OkL  Cr.  115 

T*S 14  OkL  Cr.  100 

T*« 63  Colo;  894 

TCI 63  Colo.  385 

T69 63  Colo.  889 

770 63  Colo.  412 

771 63  Colo.  688 

778 63  Colo.  854 

777 68  Colo.  500 

779 63  Colo.  896 

782 87  Or.    65 

786 85  Or.  639 

787 86  Or.  «46 

789 86  Or.  639 

7M 86  Or.  442 

796 86  Or.  662 

79* 86  Or.  169 

798 85  Or.  667 

800 8*  Or.  390 

802 60  Utah,  644 

80* :..60  UUh,  276 

8C7 60  UUh,  612 

808 60  Utah,  262 

811 60  Utah,  616 

813 60  UUb,  621 

617 60  UUh,  6S1 

820 60  UUb,  49< 

825 60  Utah,  606 

827 60  UUb,  486 

830 60  UUh,  472 

836 60  Utah,  364 

841 64  Mont.    83 

8)6 176  CaL  183 

849 176   Cal.  194 

854 176  Cal.  IW 

837 176    Cal.  Iffi 


Repr. 

Page  flute  Report 

862 176  Cal.  140 

883 176  Cal.  177 

166 17*  CaL  209 

867 176  Cal.  1*4 

868 176  CaL  148 

869 176  CaL  169 

871 176  Cal.  172 

873 176  CaL  15« 

876 17*  CaL  144 

r.6 176  CaL  162 

878 176  Cal.  109 

886 176   CaL  489 

887 84  CaL  App.    76 

888 34  Cal.  App.  197 

890>....34   CaL  App.  197 
890'. . .  .34   CaL  App.  267 

891 84  CaL  App.  4S9 

896 84  CaL  App.  433 

899 34  CaL  App.  471 

900>....84   CaL  App.  42t 
900*.... 84   CaL  App.  420 

902 84  Cal.  aSd.  481 

903> 96  Wash.  697 

903' 98  Wash.  810 

906 98  Wash.  296 

908 98  Wash.  241 

912 98  Wash.  822 

914 98  Wash.  817 

916 98  Wash.  128 

918 98  Wash.  266 

922 98  Wash.  273 

'923 98  Wash.  381 

924 98  Wash.  334 

928 98  Wash.  865 

930 98  Wash.  218 

937 98  Wash.  801 

940 98  Wart.  290 

942 98  Wash.  343 

947 98  Wash.  253. 

961 98  Wash.  279, 

964 6S  Colo.  3761 

967 63  Colo.  40« 

9*0 (3  Colo.  392 

961 63   Colo.  414 

963 63  Colo,  372 

964 63   Colo:  563 

966 63   Colo.  365 

969 61   Colo.  6T4 

971 68  Colo.  489 

975 63  Colo.  478 

!I79 63  Colo.  648 

982 25  Wyo.  211 

984 64  OkL  819 

985 66  OkL  100 

989 66  OkL  128 

992 66  Okl.  143 

994 66   Okl.  146 

995 64  Okl.  804 

1000 14  OkL  Cr.  120 

1001 41  Nev.    49 

1007 41  Nev.    90 

1011 41  Nev.  105 

1014> 86   Or.    65 

1014* 86  Or.  677 

1014* 86  Or.  110 

1015 86  Or.  140 

1017 86  Or.  403 

1019* 86  Or.  590 

1019* 88    Or.  121 

1026 SO  Idabo,  661 

1029 30  Idaho,  656 

1030 80  Idaho,  691 

1032 80  Idaho.  676 

1035*   Kan. 

10361 101   Kan.  291 

1036* 101    Kan.  446 

1039 101   Kan.  228 

1040 ...Ml    Kan.  StU 

1041 101  Kan.  388 

1048 101  Kan.  261 

1044 101  Kan.  314 

1046.... 101  Kan.  883,  466 

1050 101   Kan.  363 

Kan.  491 


•Not   reported  In  State  Reports. 
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1064 101  Kun.  3T:   lOt 

1068 101    Kan.  4K    104. 

10G« 101  Kan.  4U  l(tf 

1067 101   Kan.  488   108* 

106> in  Kan.  4M   109 

IJS l''!   Kan.  606    109. 

lOtt. 10!   Kan.  616   IDt 

108S 101  Kan.  640   109 

1087 101  Kan.  6S7    IDS;' 

1068 101   Kan.  648   109*, 

lOW 101  Kan.  664   HOC 

107». 101   Kan.  6!i0    1101 

1071 101   Kan.  BSl    UO^ 

107» 98  Wash.  6S1    110:1 

1074 98  Waab.  6C9    1106i 

1*21 08  Waab.  47"   1107. 

lore 98  Waab.  390    1108. 

IJS 98  Wash.  4M    nil 

1^- 98  Waah.  626    lllS 

10«5» 98  Waah.  48311116. 


Stat*  Report 
.88  Waah.  411 
.  .98  Wash.  379 
.98  Wash.  R06 
.98  Wash.  877 
.98  Wash.  438 
.98  Waah.  4SI 
.98  Wash.  614 
.98  Wash.  486 
,  .98  Wash.  442 
.98  Wash.  416 
.98  Wash.  612 
.98  Wash.  481 
.98  Wash.  447 
.98  Wash.  S82 
.98  Waah.  4<S 
.98  Wash.  453 
.98  Wash.  3S6 
.98  Wash.  4i6 
.98  Wash.  498 
.98  Waab.  426 


Repr. 

Page  State  Report 

m7 97  Waah.  137 

1118 98  Waah.  517 

U22 98  Wash.  401 

1126 98  Wash.  633 

1127 98  Wash.  431 

U30 98  Waah.  639 

.101 


Kan.  482 

.101  Kan.  644 

Kan.  6S7 

Kan.  ISO 


1133. 
1138. 

1138 101 

1141 101 

1142 101  Kan.  636 

1143.... 84  Cal.  App.  440 
1144.... 84  Cal.  App.  476 
1147.... 84  Cal.  App.  397 

1148 64  Okl.  315 

1149 84  Okl.  818 

11S2 6«  Okl.  115, 

1154 14  OW.  Cr.  1» 

1156.. ..34  Cal.  App.  638 


Repr. 

PsKe  Btate  Report 

UG8 SOUUh.  666 

llsB 14  Okl.  Cr.  129 

1169 14  Okl.  Cr.  HI 

1160 14  Okl.  Cr.  130 

1161 SO  Idaho,  698 

1163> 30  Idaho,  719 

1163> SO  Idaho,  727 

1164 30  Idaho,  S9< 

11K> SO  Idaho,  731 

11i'3> 30  Idaho,  70S 

US7 86  Or.     1 

1170 60  Utah,  881 

1174 60  Utah,  390 

1176 63  Colo.  433 

1178> 63    Colo.  448 

1178* 63    Coto.  449 

1179> 63    Colo.  448 

1179> 63    Colo.  446 

1180> 69   Colo.    18 


Rep^. 

Pare  Btate  Report 

11S0> IS  Mont  <21 

I181> 68  Mont.  619 

1181' 68  Mont.  622 

1181' 68  Mont.  621 

1181' 6t  Mont  623 

1181' 63  Mont.  620 

1181* B3  Mont.  6U 

1181' 53  Mont  622 

1181' SS  Mont  610 

U81* 64  OkL  178 

1182" Okl.  Cr. 

1182« 14  Okl.  Cr.  «n 

1187 14  Okl.  Cr.  683 

1182* 14  Okl.  Cr.  681 

lUy 14  Okl.  Cr.  683 

il83>.,...14  Okl.  Cr.  680 

1188* 14  Okl.  Cr.  679 

t18I> 98  Waah.  696 

1US< 8«   Or.  890 


*Not  reported  In  State  Reporta. 
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JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARIZONA— Supr«m«  Court. 
AliFRED  FRANKLIN.   Chot  JustICB. 

JUDOKS. 

D.  Li.  CUNNINGHAM. 
HENRY  D.  ROSS. 

CAItlFORmA— Supreme  Court. 
P.  H.  ANOE!L.LOTTI,  CHiar  JOBTtOI. 

ASaOCIATX  J0STICIS. 

F.  W.  HENSHAW. 
LUCIEN  SHAW. 
W.  a.  LORIGAN. 
H.  C.  SLOSS. 
HENRT  A.  MELVIN. 
WILLIAM  P.  LAWLOR. 

District  Court*  of  Appoat. 
First  DUtrict. 
THOS.  J.  LETNNON.  Presioimo  JusTtca. 
F.  H.  KERRIGAN. 
JOHN  E.  RICHARDS. 

Second  DitMct. 
N.  p.  CONRE!T,  FHEsiDiNa  Jwanca. 
VICTOR  E.  SHAW. 
W.  P.  JAMES. 

Third  District. 
N.   P.   CHIPMAN,  PRBSroiNO  jDSTTCa. 
H.  C.  HART. 
A.  O.  BURNETT. 

OOXiORADO— Supremo  Court. 
S.  HARRISON  WHITE,  Chup  JosTica. 
A880CUTB  JtTSTICaS. 
WILLIAM  A.  HILL. 
JAMBS  E.  OARRIGUSa 
TULLT  SCOTT. 
JAMES  H.  TELLER. 
MORTON  S.  BAILBT. 
GEORGE  W.  ALLEN. 

IDAHO— Supreme  Court 
ALFRED  BUDGE,  CHiaF  JUBTlca. 
JOStTCBB. 
WILLIAM  M.  HORGAl?. 
JOHN  C.  RICE. 

KANSAS^Supreme  Court. 
WIXI.IAM  A.  JOHNSTON,  Chibt  JosTlca. 

JXTBTICZS. 

ROUSSEAU  A.  BURCH. 
HENRY  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALL, 
JOHN  S.  DAWSON. 


MONTAHA— Supreme  Court. 
THEO.  BRANTLT,  CHOr  JUBTIca. 

A8B0CUTB  JDBTtCIB. 

STDNBY  BANNER. 
WM.  L.  HOLLOWAT. 

HEV ADA— Supreme  Court. 
P.  A.  McCARRAN,  Chibf  Justice. 

ASSOCIATE  JDSTICaS. 

BBN  W.  COLEMAN. 
J.  A.  SANDERS. 

HEW  MEXICO— Supreme  Court. 
RICHARD  H.  HANNA,  CHnr  Justice. 

JUSTICES. 
FRANK  W.  PARKER. 
CLARENCE  J.  ROBERTS. 

OKIiAHOMA— Supreme  Court 

J.  P.  SHARP,  Chief  Jusiioa. 
SUMMERS  HARDT,  ViCB  Chibt  Justice. 

ASSOCIATS  JUBTICBS. 

MATTHEW  J.  KANE. 
JOHN  B.  TURNER. 
CHAS.  M.  THACKER. 
THOS.  H.  OWEN. 
RUTHERFORD  BRETT. 
J.  H.  MILBT. 
ROBT.  M.  RATNET. 

SUPBBMB  COUBT   COMMISSIOHBBS. 
Division  No.  1. 
WM.  A.  COLUER. 
NESTOR  RUMMONS. 
A.  M.  STEWART. 

Division  No.  t. 

C  A.  GALBRAITH, 
A.  T.  WEST. 
D.  K.  POPE. 

Division  No.  S. 

W.  R  BLEAKMORB. 
SAM  HOOKER. 
W.  V.  PRTOR. 

Criminal  Court  of  Appeals. 

THOMAS  H.  DOTLE,  PRBBIDINO  JUDGE. 

ASSOCIATE    JimOBS. 

JAS.  R.  ARMSTRONG, 
SMITH  0.  MATSON. 


(T) 


Digitized  by 


Google 


TI 


167  PAOIPIC  REPORTER 


OBECK>ir— 8upr«m«  Court. 
THOMAS  A.  McBRIDE,  Chut  Jvbticb. 

Department  1. 
HENRT  li.   BENSON,   PsasiDiNa  JODOB. 

A8S0CUTB    JUDOBS. 

LAWRENCE  T.  HARRia 
GEORGE  H.  BURNETT. 

Department  t. 
HENRT  J.  BEAN.  Fbbbidxno  Judob. 

ASSOCIATB    JUDQES. 

FRANK  A.  MOORE. 
WALLACE  McCAMANT. 

UTAH— Suprem*  Court. 
J.  E.  CRICK.  Chzbt  JvsTloa. 

JVBTlCBa. 
WM.  M.  McCARTT. 

E.  E.  CORFMAN. 
S.  R.  THURMAN. 
VALENTINE  GIDEON. 


WASHIITOTON— Supromo  Court 

OVERTON  Q.  ELLIS.  CHlsr  JtotIOB. 

Department  1. 

ASaOCIATB  JUBTtCia. 
JOHN  F.  MAIN. 
STEPHEN  J.  CHADWICK. 
J.  STANLEY  WEBSTER. 
GEORGE  E.  MORRIS. 

Department  t. 

AB80C1ATB  JUBTICIB. 

EMMETT  N.  PARKER. 
MARK  A.  FULLERTON. 
O.  R.  HOLCOMB. 
WALLACE  MOUNT. 


WTOMUrCh-Suprom*  Court. 

CHARLES  N.  POTTER,  CHiar  JnBTIoa. 
▲8BOCUTB  XUBTICBS. 
CTRUS  BEARD. 
RICHARD  H.  SCOTT.' 
CHARLES  E.  BLTDHNBURGH.* 


'  Died  September  H,  1917. 

*  Appointed  to  Buooead  Rlchkrd  H.  Scott.    Qnalifled  Norember  f,  U17. 
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COURT  RULES 


SUPREME  COURT  OF  MONTANA 


In  Force  from  and  after  April  14,  1917 


I.  RECORD      OP      COMMISSIONS      AND 
OATHS. 

1.  Commissions  and  Oaths. — The  commis- 
sions and  oaths  of  the  justices  a^d  clerk  of 
this  coart  and  the  Attorney  Oeueral,  shall 
be  recorded  in  the  records  of  this  court. 

2.  Minutes  of  Court.— The  minutes  of  this 
court  shall  l>e  approved  by  the  Chief  Justice 
(or  in  his  absence  by  the  seniot  Associate 
Justice),  and  attested  by  the  clerk. 

II.  ORIGINAL  PROCEEDINOa 

1.  How  Commenced  and  Conducted. — ^Pro- 
ceedings commenced  in  this  court  originally 
to  obtain  writs  of  habeas  corpus,  injunction, 
review,  mandate,  quo  warranto,  and  other 
remedial  writs  or  orders,  shall  be  commenced 
and  conducted  in  the  manner  prescribed  by 
the  Code  of  Civil  Procedure  for  the  conduct 
of  such  proceedings  in  the  district  court. 

2.  Application,  What  to  Contain. — ^The  ap- 
plication for  the  issuance  of  any  of  the  above 
writs  or  orders,  except  habeas  corpus,  must 
set  forth,  in  addition  to  the  otlier  requisite 
matters,  the  reasons  which  render  it  neces- 
sary that  the  writ  should  issue  originally 
from  this  court,  and  the  sufficiency  or  in- 
sufficiency of  the  reasons  so  set  forth  will 
be  determined  by  the  court  in  awarding  or 
refusing  the  writ  or  order. 

8.  Certiorari,  AK>llcatlon,  What  to  Con- 
tain.— An  application  for  a  writ  of  review 
shall  set  out  a  copy  of  the  Judgment  or  orders 
sought  to  be  annulled  or  modified. 

4.  Applications,  Where  Filed.;— In  all  pro- 
ceedings and  actions  commenced  In  this  court 
originally,  the  plaintiff  shall  file  his  appli- 
cation with  the  clerk  of  this  court  prior  to 
its  presentation  to  this  court 

5.  Briefs,  Preparation  and  Filing. — In  all 
proceedings  and  actions  commenced  in  this 
court  originally  each  party  shall  file  with  the 
clerk  of  this  court  at  or  before  the  time  set 
for  final  hearing,  eight  copies-  of  the  brief  of 
his  argument,  containing  a  recital  of  the 
facts  and  exhibiting  a  clear  statement  and 
orderly  arrangement  of  the  points  of  law  to 
be  discussed  and  the  authorities  relied  upon 
in  support  of  each  point  Said  brief  shall 
be  printed  in  conformity  to  the  requirements 
of  subdivision  1  of  rule  X  of  this  court  un- 
less, upon  application  and  for  good  cause 


^own,  the  court  order  otherwise.  A  failure 
to  comply  with  the  requirements  of  this  sub- 
division may  result  in  a  dismissal  of  the 
proceedings  or  action,  or  a  refusal  to  hear 
the  party  in  default. 

6.  Hearing,  When  Had. — ^Unless  otherwise 
ordered,  the  hearing  of  an  original  proceed- 
ing or  action  will  be  had  on  the  return  day. 

7.  Applications,  How  Made. — ^Applications 
to  this  court  for  writs  or  orders  must  be  pre- 
sented by  the  parties  In  person,  or  by  counsel, 
and  in  open  court;  under  no  circumstances 
wiU  the  court  entertain  sudi  applications 
when  made  through  the  medium  of  the  clerk: 
Provided,  always,  that  motions  to  advance,  to 
reinstate,  to  dismiss,  to  affirm,  to  modify,  to 
strike  out,  to  tax  or  to  allow  costs,  to  quash, 
for  rehearlngs,  to  (Correct  the  transcript,  mo- 
tions based  ui>on  suggestions  of  diminution  of 
the  record,  motions  for  substitution  of  par- 
ties, and  motions  touching  the  time  of  filing 
or  serving  briefs,  may  be  presented  by  filing 
the  same  with  the  clerk,  and  will  be  consider- 
ed in  regular  order. 


III. 


CERTIFICATE       OP 
CAUSE. 


PROBABLE 


AppIicatlMi,  How  and  Upon  What  Made. — 
Application  for  the  certificate  of  probable 
cause  provided  for  in  section  9408,  Revised 
Codes,  may  be  made  to  a  justice  of  this  court 
only  after  application  and  refusal  thereof  by 
the  judge  of  the  court  in  which  the  convic- 
tion was  had,  or  upon  proof  of  his  absence, 
or  Inability  to  act  and  upon  at  least  three 
days'  notice  to  the  county  attorney.  The  ap- 
plicant shall  produce  at  the.  hearing  the  rec- 
ord on  appeal. 

IV.  APPEALS  IN  CIVIL  CASES. 

1.  Record  on  Appeal. — Appellant  Is  charged 
with  the  duty  of  having  the  transcript  per- 
fected and  ffied  with  the  clerk  of  this  court, 
in  accordance  with  the  statute  and  these 
rules. 

2.  Time  of  Filing.— The  transcript  shall 
be  filed  by  the-  appellant  with  the  clerk  of 
this  court  within  sixty  days  after  such  ap- 
peal is  perfected;  or  the  appeal  will  be  sub- 
ject to  dismissal  on  motion  of  the  adverse 
party;  but  if  it  appear  that  the  delay  has 
been  without  laches  on  the  part  of  appellant 
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(Mont 


his  Bi^eal  will  not  be  dlBmissed  for  such  de- 
lay, until  reasonable  time  Is  allowed  for  fil- 
ing the  record. 

3.  Motion  to  Dismiss  for  Laches. — ^A  motion 
to  dismiss  an  appeal  for  failure  to  file  the 
record  within  the  time  required,  shall  be 
accompanied  by  a  certified  copy  of  the  notice 
of  appeal,  and  praecipe.  If  one  has  been  filed; 
and  a  certificate  of  the;  clerk  of  the  trial 
court,  showing  whether  the  case  was  original- 
ly Instituted  in  the  district  court,  or  was 
there  on  appeal  from  an  inferior  court,  and 
the  nature,  amount  and  date  of  judgment 
or  order  appealed  from;  the  date  of  filing 
notice  and  undertaking  on  appeal;  the  date 
of  service  of  such  notice,  and  whether  appel- 
lant has  requested  or  received  a  duly  cer- 
tified transcrii^,  and  the  time  of  such  re- 
quest, or  delivery  thereof,  as  the  case  may 
be.  No  appeal  shall  be  dismissed  for  failure 
to  file  the  record  within  the  time  required 
by  these  rules,  unless  the  motion  to  dismiss 
shall  have  been  filed,  and  notice  thereof  given 
to  the  appellant,  prior  to  the  filing  of  the 
record. 

4.  Suggestion  of  Diminution  by  Appellant. 
— Nor  shall  the  appeal  be  dismissed  because 
the  transcript  is  Imperfect,  it  not  being  pre- 
pared as  directed  by  the  prtedpe;  but  this 
court  will,  on  suggestion  of  diminution,  order, 
the  clerk  of  the  trial  court  to  correct  the 
transcript,  or  supply  the  portions  lacking,  as 
the  case  may  require. 

Same,  by  Respondent. — Respondent  may 
likewise  make  suggestion  of  diminution  of 
record  in  any  respect  he  may  deem  necessary; 
whereupon,  if ,  the  suggestion  appears  to  be 
proper,  an  order  will  be  made  requiring  such 
parts  of  the  record  suggested  to  be  certified 
to  this  court. 

5.  Correction  of  Error  in  Record. — Either 
party  may,  in  writing,  suggest  error  or  de- 
fect, wherein  the  transcript  does  not  con- 
form to  the  original,  and,  upon  notice  to  the 
adverse  party,  obtain  on  order  of  this  court 
requiring  the  clerk  of  the  trial  court  having 
In  custody  the  original, record,  either  to  com- 
pare and  correct  the  transcript  on  file  In  this 
court,  or  to  certify  a  supplemental  transcript 
of  such  parts  of  the  record  as  may  be  thus 
questioned.  If  such  error  or  defect  be  dis- 
puted by  the  adverse  party  the  suggestion 
must  be  verified  in  the  manner  required  by 
law  for  verification  of  pleadings. 

Notice  to  Adverse  Party. — Applications  un- 
der sections  4  and  5  of  this  rule  shall  be 
made  upon  five  days'  notice  to  the  adverse 
party. 

v.  PROOF  OF  EXCEPTIONS. 

Application,  How  Made. — In  case  any  judge 
of  the  district  court  fall  or  refuse,  upon  prop- 
er presentation  of  request,  to  allow,  settle  and 
certify  an  exception,  or  statement  of  the 
case,  in  accordance '  with  the  facts  and  the 


law  and  practice  in  sudi  cases,  the  party 
aggrieved  may,  within  twenty  days  there- 
after, present  to  this  court,  or  any  two  Jus- 
tices thereof,  a  petition  verified  by  the  oath 
of  the  party  aggrieved,  or  his  attorney,  set- 
ting forth  the  facts  in  relation  to  such  fail- 
ure or  refusal;  and  thereupon  this  court,  or 
such  Justices  thereof,  will,  If  sufficient 
grounds  appear  therefor,  issue  an  order 
granting  leave  to  the  petitioner  to  prove  be- 
fore a  referee  to  be  named  in  such  order,  or 
by  depositions,  to  be  taken  in  the  manner  pre- 
scribed by  statute,  the  fact  in  relation  to 
such  exception,  or  bill  of  exceptions,  or  'state- 
ment of  the  case,  and  the  failure  or  refusal 
to  allow,  certify  or  settle  the  same. 

Copy  of  Order — Service. — A  copy  of  sud» 
order  must  be  served  on  the  adverse  party 
to  the  action  or  proceeding,  wherein  such 
failure  or  refusal  is  alleged  to  have  occurred, 
or  his  attorney,  together  with  the  notice  of 
the  time  and  place  of  taking  such  testimony. 

VI.  TRANSCRIPTS— HOW  PREPARED. 

1.  CivU  Cases. — In  all  civil  cases  wherein 
insufflclMicy  of  the  evidence  to  Justify  the 
verdict  or  decision  of  the  court  is  relied  up- 
on by  the  appellant,  the  transcripts  shall  be 
printed  on  unruled  white,  uncalendered  book 
paper,  ten  inches  long  by  seven  Inches  wide, 
with  a  margin  on  the  outer  edge  not  less  than 
two  Inches  wide.  Small  pica  solid  is  the 
smallest  letter  and  most  compact  form  of 
composition  allowed. 

2.  Criminal  Cases. — ^In  all  criminal  cases, 
and  in  all  civil  cases  except  as  8pe<diBed  in 
subdivision  1  above,  the  transcript  shall  be 
plainly  written  with  a  typewriter  with  rec- 
ord ink,  on  one  side  on  white  typewriter  pa- 
per, eight  and  one-half  inches  wide  and  thir- 
teen indies  long,  with  a  margin  of  one  and 
one-half  inches  on  the  left  hand  side  of  the 
page,  and  securely  fastened  at  the  side,  and 
shall  be  bound  in  black  pasteboard  covers. 
In  no  case  shall  carbon  copies  be  filed  in  this 
court 

VII.  ARRANGEMENT    OF    TRANSCRIPT. 

1,  First  Page  and  Cover. — On  the  first 
page  and  cover  of  all  transcripts  must  be 
stated  the  title  of  this  court,  the  title  of  the 
case  in  the  court  below  (substituting  for  the 
words  "PlaintiflT"  and  "Defendant,"  the 
words  "Appellant"  and  "Respondent,"  as  the 
case  may  require),  the  names'  of  counsel  for 
appellant  and  respondent,  and  the  words 
"Transcript  on  Appeal"  followed  by  a  state- 
ment of  the  district  and  county  from  which 
the  appeal  Is  taken.  The  first  paper  in  all 
transcripts  must  state  the  title  of  the  court 
and  the  case  as  in  the  court  below,  but  from 
all  the  following  papers,  orders  or  proceed- 
ings it  must  be  omitted,  and  the  name  of  the 
paper,  order  or  proceeding  simply  given. 
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2.  Arrangement  and  Index. — The  transcript 
shall  be  chronologlcaUy  arranged,  and  con- 
tain an  Index,  showing  tbe  page  of  each 
pleading,  document,  exhibit,  order  and  pro- 
ceeding, and  the  testimony  or  afBdavlt  of 
each  witness  comprised  therein. 

Paging. — Each  transcript  must  be  paged  at 
the  top  and  the  lines  numbered  on  the  left 
margin  of  the  page,  except  that  in  printed 
transcripts  only  every  tenth  line  need  be 
numbered. 

3.  Testimony  to  be  in  Narrative  Form, 
When  to  be  Presented  by  Question  and  An- 
swer.— Unless  otherwise  ordered  by  the  dis- 
trict court,  the  testimony  shall  be  reduced  to 
narrative  form,  and  If  not  so  reduced  may 
be  stricken  out;  Provided,  however,  that  in 
equity  cases  and  In  matters  and  proceedings 
of  an  equitable  nature,  wherein  questions  of 
fact  arising  upon  the  evidence  presented  in 
the  record  are  to  be  submitted  for  review  by 
this  court,  the  testimony  relating  to  such 
questions-  shall  be  presented  by  question  and 
answer. 

4.  Identification  of  Matter  Referred  to  in 
ExcepUona  or  Motions. — ^Where  an  exception 
refers  to  matters  in  pleadings,  evidence  or 
other  proceedings,  which  the  court  struck 
out,  or  refused  to  strike  out,  on  motion,  such 
exception  must  recite  the  matter  In  question. 

6.  Summons,  Writs  and  Formal  Parts  of 
Papers  Omitted. — In  no  case  shall  the  sum- 
mons or  other  process  or  writ  be  inserted  In 
a  transcript  unless  a  question  arise  In  re- 
spect to  the  same.  Unless  some  question  Is 
predicated  upon  the  formal  parts  of  plead- 
ings, motions,  depositions,  exhibits  or  other 
papers  filed  in  the  trial  court,  and  made 
part  of  the  record  on  appeal,  the  same  must 
be  omitted  In  preparing  the  record,  after  once 
stating  the  venue  and  title,  giving  the  names 
of  the  parties  in  full,  and  thereafter  the 
venue  and  title  may  be  indicated  by  the 
words  "Title  of  Case,"  and  likewise. 

a.  Formal  Parts  of  Depositions. — Notices, 
Interrogatories,  certificates  of  officers  taking 
dei)osltlons',  signatures  of  witnesses,  etc.,  may 
be  omitted,  the  substance  of  the  testimony 
contained  in  the  deposition  being  reduced  to 
narrative  form. 

b.  Same — ^Deeds,  Mortga'ges,  etc. — So  with 
deeds,  mortgages,  contracts  and  other  ex- 
hibits, tbe  Indorsement  thereon  of  certificates 
of  admowledgment  and  recording  may  be 
omitted,  and  only  the  material  part  stated. 

c.  Same — Indorsements. — ^All  indorsements' 
made  by  officers  may  be  omitted  In  preparing 
tbe  record,  except  the  date  of  the  filing  of 
papers  in  the  trial  court,  which  ought  to  ap- 
pear in  the  record  by  simply  noting  "Filed 
,"  giving  the  date  of  filing. 

d.  Repetition  of  Papers. — No  paper  shall 
be  printed  or  written  In  the  transcript  more 
than  once.  Instead  of  repetition,  appropriate 
reference  may  be  made. 


6.  Strict  Compliance — Penalty — ^Dismissal. 
— ^A  strict  compliance  with  the  foregoing  re- 
quirements will  be  exacted  in  all  cases, 
whether  objection  be  made  by  tbe  opposite 
I>arty  or  not;  and  for  any  violation  or  neg- 
lect in  these  respects  which  is  found  to  ob- 
struct the  examination  of  records,  tbe  appeal 
may  be  dismissed,  or  the  court  may  order  tbe 
offending  party  to  pay  the  costs  of  such  tran- 
script, or  any  part  thereof,  unless  the  matter 
objected  to  is  inserted  by  order  of  the  court 
or  Judge  below. 

VIII.  ORIGINAL  EXHIBITS. 

1.  Incorporation  of.  In  Record — ^Withdraw- 
al.— Whenever  in  the  trial  of  an  action  or 
other  proceeding  appealed  to  this  court,  an 
exhibit  of  a  printed  book  or  pamphlet  or  oth- 
er printed  or  engraved  matter,  or  a  model, 
drawing,  map,  trade-mark,  plan  or  Illustra- 
tion, or  other  matter  formed,  drawn,  print- 
ed or  engraved,  has  been  introduced  or  offer- 
ed in  evidence  and  It  Is  desired  by  either 
party  to  use  the  same  original  exhibit  as  part 
of  a  statement  of  the  case,  or  In  a  bill  of 
exceptions,  such  exhibit,  authenticated  by  a 
certificate  of  the  Judge  of  the  trial  court 
thereon  or  attached  thereto^  may  be  brought 
to  this  court  In  Its  original  form  as  Intro- 
duced in  evidence,  either  bound  In  the  tran- 
scrli>t  of  the  record  on  appeal.  If  convenient 
to  do  80,  or  as  an  exhibit  accompanying  such 
record  to  this  court.  Any  sncb  exhibit  bound 
In  the  record  filed  In  this  court  shall  not  be 
withdrawn;  but  any  such  exhibit  not  bound 
in  the  record  may  be  withdrawn  after  deter- 
mination of  the  case  by  order  of  the  court 
or  any  justice  thereof. 

2.  Copies — When  Prodnctlon  of  Original 
may  be  Ordered. — Whenever  tbe  record  con- 
tains a  transcript  of  any  document,  writing, 
map,  drawing,  engraving,  or  printed  matter, 
which  was  Introduced  In  evidence,  in  a  case 
brought  to  this  court  on  appeal,  and  it  is 
deemed  expedient  to  have  the  same  here  for 
examination  in  the  original  form,  an  order 
will  be  made  requiring  the  officer  or  party 
having  the  same  in  custody  to  place  such 
original  exhibit  In  the  custody  of  the  clerk 
of  this  court  Any  such  exhibit  may  be 
withdrawn  by  the  party  entitled  to  the  cus- 
tody thereof,  after  determination  of  the  ap- 
peal, by  application  to  the  <derk  of  this  court 

IX.  SERVICE  AND  FILING  OF  TRAN- 
SCRIPTS. 

1.  Civil  Appeals. — In  all  civil  cases,  the 
transcript  shall  be  filed,  and  a  copy  thereof 
served  upon  the  adverse  party  or  his  attorney 
within  five  days  after  filing  the  same,  and  if 
there  be  more  than  one  adverse  party  ap- 
pearing by  different  attorneys,  on  each  party 
or  the  attorney  of  each  party  so  appearing. 
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2.  Printed  Record — Aatlienticatlon. — ^In 
cases  where  transcripts  are  required  to  be 
printed,  a  duly  authenticated  printed  ca>py 
thereof  shall  constitute  the  record  at  the  case 
In  this  court 

3.  Same — Copies  for  Justices. — ^When  tran- 
scripts are  printed,  a  copy  shall  be  lodged 
with  the  clerk  for  .each  of  the  Justices. 

4.  Criminal  Appeals. — ^In  criminal  cases  no 
copies  of  the  transcript  need  be  served. 

X.  BRIBFS. 

1.  Kind  of  Paper— Size.— Briefs  stall  be 
printed  upon  paper  of  the  same  character, 
with  type  of  the  same  size,  and  the  pages 
shall  be  of  the  same  dimensions,  as  provided 
by  these  rules  with  respect  to  transcripts, 
which  are  required  to  be  printed. 

2.  Time  of  Filing  and  Service — Number  of 
Copies. — The  counsel  for  appellant  shall  file 
with  the  clerk  of  this  court  eight  copies,  and 
serve  on  opposing  counsel  one  copy  of  the 
printed  brief  within  forty-flve  days  after  the 
transcript  is  filed  In  this  court,  except  in 
cases  advanced  on  the  calendar,  In  which 
case  briefs:  shall  be  filed  and  served  within 
such  time  as  may  be  ordered  by  the  court  In 
the  order  of  advancement 

3.  Contents  of  Appellant's  Brief. — ^The  ap- 
pellant's brief  shall  contain.  In  the  order  here 
stated: 

a.  Statement  of  Case. — ^A  concise  abstract 
or  statement  of  the  case,  presenting  succinct- 
ly the  questions  Involved,  and  the  manner  in 
which  they  are  raised.  The  abstract  shall 
refer  to  the  page  numbers  In  the  transcript  In 
such  manner  that  pleadings,  evidence,  orders 
and  the  judgment  may  be  easily  found;  Pro- 
vided, that  in  cases  in  which  the  transcripts 
are  not  printed,  the  briefs  shall  contain  so 
much  of  the  record  as  Is  necessary  to  make 
out  the  appellant's  case,  with  reference  to 
the  transcript  by  page  and  marginal  numbers. 

b.  Spedflcatlon  of  Error. — ^A  gpeclflcatlou 
of  errors  relied  tupon,  which  shall  be  number- 
ed and  shall  set  out  separately  and  particu- 
larly eadi  error  Intended  to  be  urged.  When 
the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification 
shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court  the  spedflcatlon 
shall  set  out  the  part  referred  to  totidem 
verbis,  whether  It  be  instructions  given  or  in- 
structions refused. 

c.  Argument — References  to  Pages  of  Rec- 
ord.— ^A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  liiw  to  be 
discussed,  with  a  reference  to  the  page  of  the 
record,  and  the  authorities  relied  upon  in 
support  of  each  point. 

d.  Citations,  How  Made.— Citation  of  au- 
thorities shall  be  by  title  of  case,  and  volimie 
and  ixige  of  report 


e.  Amendments. — After  the  brief  on  behalf 
of  the  appellant  has  been  filed,  no  motion  for 
leave  to  amend  the  same  by  In&ertlng  there- 
in, or  adding  thereto,  any  specification  of  er- 
ror, or  by  Incorporating  new  matter  of  sub- 
stance In  the  statement  or  abstract  of  the 
case,  will  be  entertained.  By  consent  of  re-  i 
spondent,  in  writing,  and  without  leave  of 
court  the  brief  may  be  amended  in  the  par- 
ticulars mentioned  or  In  any  other  respect,  or 
a  new  brief  may  be  filed  at  any  time  before 
the  cause  Is  submitted.  The  court  will,  in 
proper  cases,  upon  reasonable  application  and 
upon  such  terms  as  It  may  prescribe,  permit 
the  brief  to  be  amended,  or  a  new  brief  filed, 
so  as  to  meet  the  requirements  of  subdivi- 
sion 1  and  of  paragraphs  c  and  d  of  this  sub- 
division. Upon  Its  own  motion,  and  In  its 
discretion,  the  court  may,  at  any  time  order  a 
brief  to  be  amended  or  changed  In  any  par- 
ticular, or  a  new  brief  filed. 

4.  Respondent's  Brief— COpiea — Filing  and 
Service. — Counsel  for  respondent  shall  file 
with  the  clerk  eight  printed  copies  of  his 
brief  and  serve  one  upon  counsel  for  appel- 
lant within  forty-five  days  after  appellant's 
brief  shall  have  been  served  upon  him.  His 
brief  shall  be  of  like  character  with  that  re- 
quired of  appellant  omitting  any  spedfica- 
tion  of  errors,  and  a  statement  of  the  case, 
unless  that  presented  by  the  appellant  is  con- 
troverted. 

5.  Failure  to  File  Briefs— Effect.— When, 
according  to  this  rule,  appellant  is  in  default, 
the  case  may  be  dismissed  on  motion;  and 
when  a  respondent  Is  in  default,  he  will  not 
be  heard  except  on  consent  of  his  adversary 
or  by  request  of  the  court , 

6.  Filing — Extension  of  Time. — No  exten- 
sion of  time  for  filing  briefs  shall  be  allowed, 
except  upon  a  showing  that  such  extension  la 
necessary. 

7.  Service  <m  Attorney  QeneraL — In  all 
cases  wherein  the  Attorney  General  is  re- 
quired, by  virtue  of  his  office,  to  appear,  five 
copies  of  the  brief  of  omraslng  counsel  shall 
be  served  upon  the  Attorney  General. 

XI.  ORAL  ARGUMENT. 

Time  Allowed  to  Each  Party. — One  hour 
will  be  allowed  to  ai^eUant  and  fifty  minutes 
to  respondent  for  argument  and  no  more, 
without  special  leave  of  court  granted  before 
the  argument  begins. 

XII.  CALENDAR. 

1.  Cases,  How  Docketed. — Cases  shall  be 
placed  upon  the  calendar  by  the  clerk  in  the 
order  in  whldi  they  are  filed  and  docketed. 

2.  Setting  Cases  for  Argument^As  often 
as  found  convenient  cases  will  be  set  for  ar- 
gument by  the  court,  as  reached  in  the  order 
in  which  they  stand  Qpon  the  docket,  except 
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Bucb  cases  aa  are  determined  to  be  entitled  to 
precedence,  or  as  otherwise  ordered  by  the 
court. 

3.  Advancement  of  (^Aaea. — ^Appeals  in 
criminal  cases;  appeals  from  orders  dissolv- 
ing, or  refusing  to  dissolve,  granting  or  re- 
fusing to  grant,  writs  of  injunction;  appeals 
from  orders  dissolving  or  refusing  to  dis- 
solve attachments;  appeals  from  orders  ap- 
pointing or  refusing  to  appoint  receivers; 
appeals  from  orders  or  Jadgments  holding 
appellant  In  custody;  and  all  original  pro- 
ceedings, are  entitled  to  precedence,  and  will, 
upon  motion  of  either  party,  be  advanced  on 
the  calendar. 

4.  Short  Cause  Calendar. — There  will  be 
placed  upon  the  short  cause  calendar  any 
case  in  which  it  is  made  to  api)ear  to  the 
satisfaction  of  the  court  that  the  same  can 
be  presented  in  oral  argument  of  fifteen 
minutes  on  each  side. 

5.  Submission  un  Briefs. — Cases  on  appeal 
may  be  submitted  on  briefs  at  any  time  by 
filing  stipulation  of  counsel  to  that  effect, 
which  cases  will  then  be  considered  and  de- 
termined. 

XIII,   PETITIONS  FOB  EEHBARING. 

Petition — Time  for  Filing — Service  of  Copy 
— Consideration  Without  Argument — Ati- 
tlons  for  rehearing,  stating  the  grounds, 
points  and  authorities  relied  on,  may  be  filed 
within  fifteen  days  after  the  decision  of  the 
court,  and  a  copy  thereof  served  upon  the  ad- 
verse party  who  may  present  objections 
thereto  within  ten  days  after  such  service. 
The  petition  for  rehearing  will  be  considered 
without  argument. 

XIV.  SUBMISSIONS  OF  MOTIONS. 

1.  Motions  to  be  Filed  and  Copy  Served. — 
All  motions  shall  be  printed  or  typewritten, 
stating  the  grounds  thereof,  and  filed,  and  a 
copy  served  on  counsel  for  adverse  party,  if 
any  counsel  has  entered  an  appearance;  oth- 
erwise on  the  clerk  of  the  court  for  the  party 
or  counsel. 

2.  Motions  Determined  Without  Argument 
—-Unless  otherwise  ordered,  a  motion  will  be 
considered  and  disposed  of  without  argu- 
ment. 

3.  Motions— Preparation — Service — Briefs 
In  Reply. — Motions  shall  be  printed  or  type- 
written, accompanied  by  citation  of  author- 
ities relied  on,  and  filed;  and  copy  tliereof 
served  on  the  adverse  party  at  least  ten  days 
before  the  time  set  for  hearing  on  the  merits, 
or  within  such  time  as  may  be  fixed  by  the 
court.  Thereupon  the  adverse  party  may, 
within  ten  days  after  the  service  thereof,  or 
within  aadi  time  as  may  be  allowed  by  the 
court,  file,  and  serve  on  the  others,  his  brief 
In  opposition  to  the  motion.     Such  motion 


shall  then  be  considered  and  disposed  of  by 
the  court  without  argument 

XV.    PERMISSION  TO  TAKE  RECORD 
FROM  CLERK'S  OFFICE. 

Records  of  Court— Time  Within  Which  to 
be  Returned. — The  records  and  other  papers 
of  this  court  shall  not  be  taken  therefrom 
except  by  counsel,  on  permission  of  the  clerk, 
and  when  so  taken  shall  not  be  retained  out 
of  the  clerk's  office  more  than  ten  days  in 
any  case,  and  shall  be  returned  within  a 
shorter  period  upon  notice. 

XVI.  PROCEDURE  IN  CASE  OF  DEATH, 

DISABILITY  OR  TRANSFER  OF 

INTEREST. 

Substitution  of  Parties. — ^In  event  of  the 
death,  disability  or  transfer  of  interest  of  a 
party  to  an  appeal  pending  in  this  court,  such 
fact  shall  be  suggested  in  writing,  and  (unless 
the  cause  of  action  abate)  the  legal  represent- 
ative of  the  party  deceased  or  disabled,  or 
successor  to  the  party  transferring  his  inter- 
est, shall,  on  motion,  be  substituted. 

XVII.  COST  OF  APPEAL. 

To  Whom  Taxed. — ^In  all  cases  the  costs 
of  appeal  shall  be  taxed  against  the  unsuc- 
cessful party,  unless  otherwise  ordered  by 
this  court,  and  the  remittitur  shall  be  ac- 
companied by  an  itemized  statement  of  such 
costs  as  are  paid  to  the  derk  of  this  court: 
Provided,  that  whenever  it  is  made  to  ap- 
pear that  the  successful  party  has  caused  to 
be  Incorporated  in  any  bill  of  exceptions  or 
statement  of  the  case,  any  redundant  or  use- 
less matter,  he  shall  not  recover  as  part  of 
Ilia  costs  the  expense  of  printing  so  much  of 
the  transcript  as  is  occupied  by  audi  re- 
dundant or  useless  matter. 

Remittitur — Contents. — In  all  such  cases 
the  clerk  of  this  court  shall,  unless  otherwise 
directed  by  the  court.  Include  In  the  order  or 
Judgment  of  affirmance,  reversal  or  modifica- 
tion, and  in  the  remittitur,  a  clause  award- 
ing the  costs  of  appeal  to  the  prevailing  par- 
ty, appellant  or  respondent,  to  be  recovered 
of  the  unsuccessful  party  after  ascertainment 
or  taxation  thereof  in  the  court  below  in  the 
manner  prescribed  by  law. 

XVIII.  ASSESSMENT  OF  DAMAGES  FOR 
APPEAL  WITHOUT  MERIT. 

Frivolous  Appeals — Penalty. — If  the  court 
is  satisfied  from  the  record,  and  the  presenta- 
tion of  the  appeal  that  the  same  was  taken 
without  substantial  or  reasonable  grounds,  but 
apparently  for  purposes  of  delay  only,  such 
damages  may  be  assessed,  on  determination 
thereof,  as  under  the  circumstances  are  deem- 
ed proper. 
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XIX.  JUDGMENT  BOOK. 

Contents. — The  clerk  of  the  court  shall 
keep  a  book,  to  be  known  as  the  "Judgment 
Book,"  In  which  he  shall  enter  all  judgments 
rendered  In  actions  and  proceedings  original- 
ly instituted  in  this  court 

XX.    KBailTTITUI^-WHEN  ISSUEa). 

Time  for  Issuance. — Remittitur  may,  in 
cases  where  It  is  deemed  proper,  be  ordered 
forthwith;  otherwise,  the  same  shall  be  Is- 
sued on  application  at  any  time  fifteen  days 
after  decision,  unless  motion  for  rehearing  or 
modification  of  Judgment  'or  order  has  been 
made. 

Copy  of  Opinion  to  Accompany,  When. — ^A 
copy  of  the  opinion  must  accompany  the  re- 
mittitur when  the  Judgment  or  order  of  the 
trial  court  is  reversed  or  modified  and  the 
case  remanded  for  further  proceedings  other 
than  the  entry  of  a  final  Judgment  or  order 
determining  the  proceedings  in  the  trial 
court 

XXI.    MANDATE  FROM  UNITED  STATES 

SUPREME   COURT— PROCEDURE 

THEREON. 

Remittitur— What  to  Contain. — Upon  the 
receipt  by  the  clerk  of  this  court  of  a  man- 
date from  the  Supreme  Court  of  the  United 
States  in  any  case  at  law  or  in  equity,  there- 
tofore taken  from  this  court  by  writ  of  error 
to  said  Supreme  Court,  it  shall  be  the  duty 
of  said  clerk  forthwith  to  issue  under  his  hand 
and  seal  of  this  court  a  remittitur  to  the 
district  court  of  the  district  and  county  in 
which  the  Judgment  was  rendered,  command- 
ing such  court  to  take  such  action  in  the 
premises  as  by  the  mandate  shall  be  proper. 


and  said  remittitur  shall  also  contain  therein 
a  recital  in  hsec  verba  of  the  said  mandate, 
and  all  the  costs  subsequent  to  the  appeal 
from  said  district  court  shall  be  taxed  in 
such  remittitur. 

XXII.    APPEALS  FROM  INJUNCTION  OR- 
DERS. 

Injunctions  Pending  Appeal — Procedure. — 
Upon  appeal  from  an  order  dissolving  or  re- 
fusiiug  an  Injunction,  if  the  appellant  deslrei< 
to  continue  in  force  the  injunction  order 
dissolved  by  the  district  court  or  to  obtain 
such  an  injunction  order  pending  the  appeal, 
he  shall  file  In  this  court  bis  sworn  applica- 
tion, setting  forth  the  proceedings  appealed 
from,  and  the  relief  desired,  and  present  with 
it  to  this  court  a  verified  copy  of  the  afBdavits 
or  evidence  used  on  the  bearing  in  the  court 
below.  Such  application  will  be  heard  ex 
parte,  and  without  argument,  and  the  court, 
upon  such  record,  will  make  such  order  in 
the  premises  as  may  be  proper. 

XXIII.    SUBSTANTIAL  COMPLIANCE 
WITH  RULES. 

Substantial  Compliance  with  Rules — ^Un- 
substantial Departures — Treatment  in  Opin- 
ions of  Court. — Substantial  compliance  with 
the  foregoing  rules  will  be  required;  provid- 
ed, however,  that  any  departure  from  the 
rules  regarding  the  arrangement  of  tran- 
scripts and  briefs  that  is  not  substantial  in 
character  and  not  such  as  to  retard  or  em- 
Imrrass  the  court  in  the  consideration  of  the 
cause,  will  not  be  regarded,  and  it  shall  not 
be  necessary  in  the  preparation  of  opinions 
to  make  mention  of  motions  founded  upon 
such  unsubstantial  departures. 
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KL.EINEB  et  aL  T.  0'KELI.ET.    (No.  1996.) 

(Supreme  Court  ot  New  Mexico.    Aug.  7,  1917. 

Behearing  Denied  Aug.  25,  1917.) 

(Syllabu*  by  the  Court.) 

1.  Pi^BADino  «=»204(S)  —  Dbhubbkb  —  Good 
Count. 

A  demnrrer  to  an  entire  declaration  or 
complaint  made  up  of  separable  parts  must  be 
overruled  if  any  one  of  the  counts  or  parts  is 
good  as  against  it 

2.  Abatekent    and    Rzvivai,    «=>80  —  Pb«- 
MATUKB  AoTiOR— Waives. 

The  prematnre  commencement  of  an  action 
is  not  a  Jurisdictional  matter,  but  is  one  which 
may  be  waived,  as  by  a  failnre  seasonably  to 
interpose  an  objection  upon  this  pound;  and 
it  is  ordinarily  held  that,  if  defendant,  without 
objection,  appears  and  pleads  to  the  merits  of 
the  action,  he  cannot  thereafter  object  that  it 
was  prematurely  commenced. 

Appeal  trom  District  Court,  Cbaves  Coun- 
ty; McClure,  Judge. 

Suit  by  Bertha  H.  Kleiner  and  others 
against  James  M.  O'Kelley,  with  cross-com- 
plaint by  one  Redwine  and  one  Bensser. 
Judgment  for  plaintiff  Kleiner  and  for  cross- 
complainants  against  defendant,  and  he  ap- 
peals.   Affirmed. 

U.  S.  Bateman,  ot  Boswell,  for  appellant 
H.  C.  Maynard  and  J.  D.  Mell,  both  of  Bos- 
well, for  appellees. 

BOBBKTS,  J.  On  May  30,  1911,  Allen  A. 
Phillips  and  wife  executed  and  delivered  to 
the  Bonded  Abstract  &  Silrety  Company  a 
promissory  note  for  the  principal  sum  of  |2,- 
000,  due  and  payable  May  30,  1016.  The 
note  bore  interest  at  the  rat«  of  10  per  cent 
per  annum  from  date  until  paid,  payable 
semiannually.  At  the  same  time,  to  secure 
the  payment  of  the  note  and  the  Interest  as 
It  should  become  due,  Phillips  aud  wife  exe- 
cuted and  delivered  to  said  company  a  mort- 
gage on  lots  16,  16,  and  7  and  the  north  half 
of  lot  8  of  the  El  Capital  View  subdivision 
of  the  town  of  RoswelL  On  the  same  day 
said  PhUUps  and  wife  also  executed  and  de- 
livered to  said  company  other  negotiable 
promissory  notes  which  aggregated  $3,169.14, 
which  notes  were  secured  by  a  second  mort- 
gage on  said  real  estate.  Bertha  H.  Kleiner, 
one  of  the  appellees  herein,  purchased  the 
12,000  note,  and  Bedwine  and  Beusser  be- 


came the  owners,  respectively,  of  some  of 
the  notes  secured  by  the  second  mortgage. 
On  July  25,  1912,  Phillips  and  wife  convey- 
ed by  warranty  deed  the  real  estate  above  de- 
scribed to  the  Bonded  Abstract  ft  Surety 
Company.  This  deed  was  made  subject  to 
the  mortgages  above  mentioned,  which  said 
company,  under  said  deed,  assumed  and 
agreed  to  pay. 

On  December  18,  1912,  appellant  was  the 
owner  of  160  acres  of  land  in  Chaves  county 
which  was  free  and  clear  of  Incumbrances. 
On  said  day  the  Bonded  Abstract  &  Security 
Company,  through  Its  general  manager, 
agreed  to  exchange  properties  with  appel- 
lant. The  company  executed  and  delivered 
to  appellant  a  warranty  deed  for  the  real 
estate  above  descrll)ed  owned  by  it,  which 
deed  referred  to  the  mortgages  mentioned, 
and  proceeded: 

"Both  of  the  aforo-mentioned  mortgages  and 
interest  the  party  of  the  second  part  assumes 
and  agrees  to  pay  and  to  hold  the  ijarty  of  the 
first  part  harmless  from  an^  obligation  thereon, 
both  as  to  interest  and  principal." 

Appellant  executed  to  the  Bonded  Abstract 
&  Security  Company  a  warranty  deed  for 
the  160  acres  at  land  owned  by  him,  and  it 
executed  to  appellant  a  mortgage  securing 
notes  for  a  like  amount  as  those  outstanding 
against  the  land  owned  and  conveyed  to  ap- 
pellant by  the  Bonded  Abstract  &  Security 
Company.  On  July  20,  1915,  appellant  hav- 
ing failed  to  pay  the  interest  on  the  $2,000 
note.  Bertha  H.  Kleiner  instituted  suit  la 
the  district  court  of  Chaves  coimty  on  said 
note  and  the  past-due  installments  of  Inter- 
est, and  to  foreclose  the  mortgage.  The 
holders  of  the  second  mortgage  later  set  up 
their  lien. 

On  the  12th  day  of  August,  1016,  appel- 
lant demurred  to  the  complaint  filed  by  the 
appellee  Kleiner,  upon  the  ground  that  the 
action  was  prematurely  brought,  which  de- 
murrer was  overruled.  Later  a  demurrer 
was  filed  to  the  cross-complaint  of  Redwlue 
and  Beusser  on  the  ground  that  the  cross- 
complaint  did  not  state  a  cause  of  action.  In 
that  it  did  not  appear  that  the  appellant  re- 
ceived any  consideration  for  his  alleged  as- 
sumption and  agreement  to  pay  the  mort- 
gage mentioned  In  said  cross-complaint, 
which  demurrer  was  also  overruled. 
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Cotmsel  for  appellant  states  tliat  on  Jan- 
uary 15,  1916,  aiH>eUttnt  filed  his  i^wer  to 
the  complaint  of  appellee  Kleiner,  tbat  the 
answer  has  been  omitted  from  the  record, 
but  that  it  contained.  In  substance,  the  same 
denials  set  forth  in  appellant's  amended  an- 
swer. 

On  March  4,  1916,  a  decree  was  entered  In 
favor  of  appellant  directing  the  sale  of  the 
mortgaged  property  to  pay  the  note  and  In- 
terest After  the  entry  of  the  decree  men- 
tioned, appellant  filed  an  amended  answer 
to  the  complaint  of  appellee  Kleiner,  and  al- 
so to  the  cross-complaint  of  Redwine  and 
Reusser.  The  answer  proceeded  upon  oth- 
er grounds  than  that  the  cause  of  action  was 
prematurely  brought;  no  such  issue  being 
tendered  by  either  of  the  amended  answers. 

On  August  4th  appellant  filed  a  motion  to 
set  aside  the  sale  and  to  vacate  the  Judg- 
ment upon  the  ground  that  the  principal 
sum  of  $2,000  covered  by  the  decree  of  sale 
was  not  due  when  the  order  of  sale  was  en- 
tered. This  motion  was  overruled,  and  the 
sale  was  confirmed. 

On  September  7,  1916,  after  hearing  proof, 
the  court  gave  Redwine  and  Beusser  Judg- 
ment against  appellant  for  the  sum  of  $2,- 
447.50,  and  also  gave  a  deficiency  Judgment 
In  favor  of  appellee  Bertha  H.  Kleiner  for 
the  sum  of  |365. 

By  this  appeal  appellant  seelcs  to  review 
not  only  the  Judgment  decreeing  the  fore- 
closure of  the  mortgage  and  th^  sale  of  the 
property,  but  also  the  deficiency  Judgment. 
The  appeal  was  not  taken  until  more  than 
six  months  after  the  entry  of  the  Judgment 
decreeing  the  foreclosure  of  the  mortgage, 
and  it  might  be  questioned  whether  appel- 
lant had  the  right  to  have  the  decree  of  fore- 
closure reviewed  on  this  appeal;  but,  as  the 
cause  must  be  affirmed.  It  is  not  necessary 
to  consider  this  question  further. 

[1]  The  first  point  which  appellant  pre- 
sents for  consideration  is  alleged  error  on 
the  part  of  the  court  in  overruling  his  de- 
murrer to  the  complaint  and  the  overruling 
of  his  motion  to  vacate  the  Judgment  and  to 
set  aside  the  sale;  the  same  point  being  rais- 
ed by  both  the  demurrer  and  the  motion, 
namely,  that  the  cause  of  action  was  pre- 
maturely in.stituted.  Appellant  concedes  that 
the  Interest  on  the  note  was  past-due  and 
unpaid,  and  that  as  to  this  item  of  the  com- 
plaint it  stated  a  good  cause  of  action;  that 
the  mortgage  was  properly  subject  to  fore- 
closure to  pay  this  past-due  interest  This 
being  true,  the  complaint  was  not  subject 
to  the  demurrer  overruled  by  the  court,  as 
the  demurrer  was  addressed  to  the  whole  of 
the  complaint  It  is  a  well-settled  rule  of 
law,  to  which  we  know  of  no  exception,  that 
a  demurrer  to  an  entire  declaration  or  com- 
plaint made  up  of  separable  parts  must  be 
overruled  if  any  one  of  the  counts  or  parts 
Is  good  as  against  it  31  Cyc.  329.  Because 
of  this  rule  of  law  the  demurrer  filed  by  ap- 
pellant must  be  eliminated  from  considera- 


tion, and,  this  being  true,  the  cas«  would 
stand  as  though  no  demurrer  had  been  filed 
to  the  complaint 

[2]  Appellant  answered  the  complaint,  and 
in  his  answer  failed  to  raise  any  issue  as  to  ' 
the  prematurity  of  the  action  in  so  far  as 
the  principal  of  the  note  was  concerned.  Ap- 
pellant contends,  however,  that  this  issue 
was  one  of  the  facts  which  the  court  was 
necessarily  bound  to  find  before  Judgment 
could  be  entered  for  the  principal  of  the 
note.  A  sufficient  answer  to  this  contention 
is  that  the  court  found  that  the  principal  of 
the  note  was  due  and  unpaid,  and  appellant 
made  no  objection  whatever  to  this  finding, 
and  failed  in  any  manner  to  call  the  court's 
attention  to  the  error.  In  the  case  of  Ful- 
len  V.  Fallen,  21  N.  M.  212,  153  Pac.  294,  this 
court,  in  discussing  the  question  of  the  neces- 
sity for  proper  objection  and  exceptions, 
said: 

"It  is  the  plain  duty  of  counsel,  in  case  the 
court  goes  too  far,  or  not  far  enough,  or  makes 
a  mistake  to  the  injury  of  his  client,  to  make 
the  same  known  in  some  appropriate  form,  to 
the  end  that  the  error  may  be  then  and  there 
corrected,  and  the  client  then  and  there  may  re- 
ceive his  just  award." 

If  the  appellant  had  called  the  court's  at- 
tention to  the  error  in  the  finding  in  this  re- 
gard, he  could  have  received  relief  at  that 
time,  and  had  such  relief  not  been  awarded  to 
him,  he  would  be  in  a  position  to  have  the 
error  reviewed  in  this  court 

Some  months  after  the  decree  had  been 
entered  foreclosing  the  mortgage  and  the 
property  had  been  sold  and  the  court  was 
asked  to  confirm  the  sale,  appellant  moved 
to  set  aside  the  decree  of  foreclosure  and  va- 
cate the  sale,  because  the  principal  sum  of 
the  note  was  not  due,  and  he  now  complains 
of  the  action  of  the  court  in  refusing  to  sus- 
tain this  motion.  The  motion,  however,  came 
too  late.  It  was  the  duty  of  appellant  to  have 
presented  this  ground  of  objection  to  the 
court  before  the  cause  had  passed  to  Judg- 
ment. The  court  had  Jurisdiction  of  the  par- 
ties and  of  the  spbject-matter,  and  the  com- 
plaint stated  a  cause  of  action.  In  1  0.  J. 
1152,  it  is  said: 

"The  premature  commencement  of  an  action  is 
not  a  jurisdictional  matter,  but  is  one  whidi 
may  be  waived,  as  by  a  failure  seasonaUy  to 
interpose  an  objection  upon  this  ground;  and 
it  is  ordinarily  held  that  if  defendant,  without 
objection,  appears  and  pleads  to  the  merits  of 
the  action,  he  cannot  thereafter  object  that  it 
was  prematurely  commenced." 

Many  cases  are  cited  in  support  of  the 
text,  all  of  which  we  have  examined,  and  find 
that  the  text  Is  fully  snpported.  For  the 
above  reason  appellant  cannot  urge  in  this 
court  the  objection  that  the  action  was  pre- 
maturely brought  as  to  the  principal  of  the 
note.  In  tills  connection  it  might  be  well  to 
add  that  In  the  amended  answer  appellant 
defended  the  cause  on  the  merits,  and  was 
seemingly  content  to  waive  the  objection  that 
the  action  was  prematurely  brought 

The  second  point  made  is  that  the  croaS' 
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complaint  of  Bedwlne  and  Bensaer  does  not 
state  a  canse  of  action  against  the  appellant, 
because  it  Hoes  not  state  any  consideration  for 
the  assmnptlon  of  payment  contained  In  the 
deed  that  the  Bonded  Abstract  &  Security 
Company  gave  to  appellant.  This  objection  Is 
without  merit,  because  the  complaint  alleges 
that  the  Bonded  Abstract  &  Security  Com- 
pany sold  the  property  secured  by  the  mort- 
gage to  the  defendant,  O'Kelley,  subject  to  the 
mortgage,  and  which  mortgage  the  defendant, 
O'Kelley,  assumed  and  agreed  to  pay,  which 
shows  that  this  assumption  was  a  part  of  the 
consideration  of  the  sale. 

The  third,  fourth,  fifth,  and  sixth  points 
relied  upon  by  appellant  for  reversal  relate 
to  certain  findings  made  by  the  court.  Ap- 
pellant complains  of  these  findings 'on  the 
gponnd  that  they  are  not  supported  by  the 
facts.  We  think,  however,  that  the  findings, 
In  80  far  as  the  objections  mentioned  are 
concerned,  were  fully  supported  by  the  facts. 
Appellant's  principal  objection  Is  that  appel- 
lant did  not  Intend  to  assume  the  obligation 
to  pay  the  notes  In  question  when  the  trade 
was  made  with  the  Bonded  Abstract  &  Se- 
curity Company.  He,  however,  accepted, 
without  objection,  the  deed  which  contained 
this  assumption  clause,  placed  it  of  record, 
and  retained  It  for  over  two  years.  On  the  day 
that  the  deeds  were  exchanged  he  submitted 
his  deed  to  Mr.  Bateman,  an  attorney,  for  ex- 
amination. In  view  of  these  facts,  we  think 
the  court  properly  found  that  he  had  as- 
sumed and  agreed  to  pay  the  notes  In  ques- 

tl<Hl. 

Appellant  also  claims  that  the  findings  of 
fiict  did  not  support  the  Judgment,  but  in 
tbia  he  is  in  error. 

For  the  reasons  stated,  the  judgment  will 
be  aSlnned;  and  it  la  so  ordered. 

BANNA,  O.  X,  and  PABKEB,  3.,  concur. 


STA'TB  ▼.  FIRST  STA'l'El  BANK  OP  T.a;> 

CBUCES.     (No.  2086.) 
(Supreme  Coort  of  New  Mezica    Aug.  7, 1917.) 

(tiyUahu*  &v  the  Court.) 
States  «=>110  --  Pbkfxbseo  Cseditob  —  In- 

80r.VKRT  SVATE  BaiTX. 

Under  the  common  law  the  king  was  entitled 
to  a  preference  over  the  subject  in  the  payment 
of  his  debts,  but  this  right  to  a  preference  con- 
tinued only  so  lon^  as  title  to  the  money  or 
property  remained  in  the  debtor.  Upon  divesti- 
ture of  title  the  right  to  the  preference  was  lost 
Under  section  959,  Code  191o,  upon  the  appoint- 
ment of  a  receiver  for  an  insolvent  corporation, 
title  to  its  property  is  divested,  and  the  same 
vests  in  the  receiver.  Hence,  where  a  receiv- 
er has  been  appointed  for  an  insolvent  state 
bank,  the  stato  is  not  entitled  to  a  preference 
over  other  creditors,  as  to  money  on  deposit 
with  said  bank  at  the  time  the  receiver  was 
appointed. 

Appeal    from    District   Court,   DoQa   Ana 
County;   S2.  L.  Medler,  Judge: 


Action  by  the  State  of  New  Mexico  against 
the  First  State  Bank  of  Las  Graces.  Jndg- 
ment  for  defendant,  and  plaintiff  appeals. 
Afllrmed. 

H.  It.  Patton,  Atty.  Gen.,  for  appellant. 
Reed  Holloman,  of  Santa  Fg,  for  the  State. 

ROBERTS,  J,  The  First  State  Bank  of 
Las  Cruces,  N.  M.,  was  a  banking  corpora- 
tion organized  and  doing  business  under  the 
provisions  of  section  244  et  seq.,  C.  I*  1897. 
These  sections  were  compiled  from  an  act 
of  the  territorial  Legislature  entitled,  "An 
act  entitled  'An  act  In  relation  to  banks  and 
banking,'  approved  April  3, 18S4."  Acts  1884, 
c.  36.  By  the  act  of  March  18,  1909  (sec- 
tion 462,  Code  1915),  provision  was  made  for 
the  method  of  procedure  for  the  appointment 
of  a  receiver  for  an  Insolvent  state  bank. 
By  the  section  In  question  the  Attorney  Gen- 
eral was  required  to  Institute  proceedings 
in  the  proper  district  court  for  such  purpose 
whenever  requested  so  to  do  by  the  Governor 
of  the  state. 

The  Legislature  of  the  territory,  by  the  act 
of  March  15,  19(»  (Laws  1905,  c.  79),  enacted 
a  statute  relating  to  the  organization,  man- 
agement, dissolution,  etc.,  of  corporations. 
The  act  was  substantially  a  copy  of  the  New 
Jersey  Incorporation  Act,  approved  April  16, 
1896  (P.  L.  p.  277).  Our  act  appears  In  the 
Code  of  1915  as  sections  884  to  1020,  Inclu- 
sive. The  131st  section  of  the  act  (section 
1014,  Code  1915)  provides: 

"The  provisions  of  this  article  shall  be  held 
applicable  to  corporations  incorporated  under  the 
provisions  of  the  following  acts:  *  *  *  8.  An 
act  entitled  'An  act  in  relation  to  banks  and 
banking,'  approved  April  3,  1884  (section  395 
et  eeq.),  and  also  an  act  entitled  'An  act  pro- 
viding for  the  organization  of  saving  bank  and 
trust  associations,'  approved  February  17, 1887, 
and  all  acts  amendatory  or  supplementary 
thereto  (section  406  et  seq.)." 

On  the  18th  day  of  January,  1915,  com- 
plaint was  filed  In  the  district  court  of  Dofla 
Ana  county  by  the  Attorney  General  against 
the  First  State  Bank  of  Las  Cruces,  in 
which  complaint  It  was  alleged  that  said 
bank  was  Insolvent  and  was  In  charge  of  the 
state  bank  examiner,  and  that  from  a 
thorough  examination  of  the  bank  and  its 
actual  condition  it  appeared  that  it  could 
not  resume  business  or  liquidate  Its  In- 
debtedness to  the  satisfaction  of  all  of  Its 
creditors.  The  complaint  further  prayed 
for  the  appointment  of  a  receiver.  On  Jan- 
uary 26,  1916,  an  order  was  signed  and  en- 
tered by  the  district  judge  appointing  a  re- 
ceiver for  said  bank.  On  the  31st  day  of 
January,  1916,  the  Attorney  General  filed  a 
petition  asking  that  a  preference  be  declared 
In  favor  of  the  state  for  money  deposited  in 
said  bank  by  Morgan  O'Uewellyn,  as  secre- 
tary and  treasurer  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts,  In  the 
sum  of  $76,413.52.     The  theory  advanced  in 
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the  petitliKi  was  to  the  effect  that  said 
money  was  state  monesr,  and  that  la  sncb 
event,  upon  the  failnre  of  the  bank,  the  state 
was  entitled  to  a  preference  over  the  other 
creditors  of  the  bank  to  the  extent  of  the 
sum  deposited.  To  this  petition  the  receiver 
filed  a  demurrer. 

On  March  15,  1917,  the  court,  by  order,  de- 
nied the  petition  of  the  Attorney  Oeneral 
for  such  preference,  and  final  judgment  was 
rendered,  to  which  the  Attorney  Oeneral  ex- 
cepted, and  on  March  24,  1917,  the  Attorney 
Oeneral,  upon  behalf  of  the  state,  prayed 
for  an  appeal  to  this  court,  wlilch  was 
granted. 

In  this  court  the  state  bases  its  right  to  a 
preference  upon  the  theory  that  the  money  In 
the  bands  of  the  secretary-treasurer  of  the 
board  of  regents  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts  is  the 
money  of  the  state  in  the  hands  of  the  officers 
of  the  college,  as  Its  agents,  and  a  right  to 
priority  Is  asserted  as  an  attribute  of  sover- 
eignty, because  of  the  adoption  here  in  1876 
of  the  common  law  as  recognized  in  the  Unit- 
ed States. 

That  the  money  in  the  bands  of  the  secre- 
tory-treasurer of  the  board  of  regents  of  the 
New  Mexico  College  of  Agriculture  and  Me- 
chanic Arts  was  the  property  of  the  state  is 
not  debatable.  The  board  of  regents  and  its 
officers  were  agents  of  the  state,  and  acting 
for  and  in  its  behalf. 

That  many  of  the  American  states  have 
held  that  the  common  law  which  gave  the 
king  a  preference  over  the  subject  in  the 
matter  of  collecting  tds  debts  was  in  force  in 
such  states  by  virtue  of  a  legislative  enact- 
ment adopting  the  common  law  must  be  con- 
ceded. Possibly  the  weight  of  authority  so 
holds.  The  reasoning  upholding  such  con- 
tention Is  well  stated  by  the  Court  of  Ap- 
peals of  New  York  in  the  case  of  Matter  of 
Carnegie  Trust  Co.,  206  N.  Y.  397,  99  N.  E. 
1099,  46  U  R.  A.  (N.  S.)  260,  In  whidi  It  is 
said: 

"Under  our  Cbnstitation  we  have  no  Jring. 
The  king  therefore,  and  the  prerogatives  that 
were  personal  to  him,  being  repugnant  to  our 
Costitution,  are  abrogated.  But  bis  sovereign- 
ty, powers,  functions,  and  duties,  in  so  far  at 
tney  pertam  to  civil  government,  now  devolve 
upon  the  people  of  the  state,  and  consequently 
are  not  io  conflict  with  any  of  the  provisions 
of  our  Constitutions.  Inasmuch,  therefore,  as 
the  claims  or  moneys  duo  the  king  for  the  sup- 
port and  maintenance  of  the  government,  wheth- 
er derived  from  taxes  or  other  sources  of  in- 
come, were  preferred  over  the  claims  of  others, 
it  follows  that  under  the  first  subdivision  of  the 
provisions  of  the  Constitution  of  1777  quoted 
such  preference  became  a  part  of  the  common 
law  of  our  state,  and  is  so  continued  under  our 
present  Constitution," 

Other  cases  so  holding  are  Fidelity  &  Onar- 
anty  Co.  v.  Rainey,  120  Tenn.  367,  113  S.  W. 
397;  Booth  v.  Stote,  131  Oa.  750,  63  S.  B. 
602;  State  V.  Bank,  6  0111  &  J.  (Md.)  205, 
26  Am.  Dec.  561;  Parlett  ▼.  Dugan,  85  Md. 
407,  87  Ath  86;  Commonwealth  v.  Baldwin, 
1  Watts  (Pa.)  S4,  26  Am.  Dec.  33.    The  oppo- 


site view  is  well  expressed  hy  the  Court  of 
Chancery  of  New  Jersey,  affirmed  by  the 
Court  of  Brrors  and  Appeals,  without  opiur 
ion.  In  the  case  of'  Freeholders  of  Middlesex 
County  V.  Stote  Bank  of  New  Brunswick, 
29  N.  J.  Eq.  268,  in  the  following  language: 

"If  by  the  adoption  of  the  common  law  New 
Jersey  became  invested  with  this  right,  it  holds 
it  now  in  all  its  original  force,  and  may  wield 
it  to-day  in  all  its  iron  rigor.  It  has  not  been 
changed  or  mitigated  by  legislation;  indeed,  it 
is  unknown  in  the  legislation  of  the  atata,  and 
if  it  exists  at  all,  it  is  held  as  perfect  and  com- 
plete as  it  existed  in  the  hands  of  George  III. 
Statutes  regulating  private  rights  or  ameliorat- 
ing private  remedies  do  not  extend  to  the  king 
(1  Black,  Comm.  281),  nor  to  the  state  (O'Han- 
lin  V.  Van  IHeeck,  20  N.  J.  Law,  31,  40;  s.  c. 
in  error,  21  N.  J.  Law  p.  Zab.]  582,  589). 
When  a  statute  is  general,  and  thereby  any 
prerogative,  right,  title,  or  interest  is  divested 
or  taken  from  the  cing,  in  such  case  the  king 
shall  not  be  bound,  unless  the  statute  is  made  to 
extend  to  him  by  express  words.  Bac.  Abr., 
title  Prerogative,  £3  6.  If  the  right  exists  here, 
it  is  untouched  by  either  constitutional  or  statu- 
tory regulations. 

'%ut  my  research  has  failed  to  discover  a 
single  instance  in  which  it  has  been  recognized 
by  the  courts  of  this  state,  and  only  one  where 
it  was  asserted  as  a  state  right  In  Ely  ▼. 
Jones,  1  N.  J.  Law  [Coxe]  132,  decided  in  1792. 
it  was  claimed  by  counsel  that  the  official  bond 
given  by  a  sheriff  to  the  king  was  in  the  nature 
of  a  recognizance,  and  bound  the  obligor's  land 
from  the  time  a  breach  of  the  condition  occurred, 
and  that  a  subsequent  conveyance,  either  by 
the  obligor  or  his  heir,  passed  the  land  sub- 
ject to  the  lien;  but  the  court  did  not  deem  it 
necessary  to  pass  upon  the  question,  being  able 
to  decide  the  case  upon  another  ground.  It  cer- 
tainly has  never  received  judicial  approval,  and, 
so  far  as  my  knowledge  extends,  no  law  officer 
of  the  state  has  ever  attempted  to  enforce  it. 
For  over  100  years  as  an  actual,  practical  pre- 
rogative of  government  it  has  neither  been  ex- 
erted nor  recognized,  and  this  circumstance,  as 
a  matter  of  contemporaneous  and  long-continued 
construction  by  all  the  departments  of  the  gov- 
ernment, would  seem  to  negative  the  existence 
of  the  right  with  great  emphasis.  A  preroga- 
tive which  has  remained  so  long  practically 
useless  can  hardly  be  said  to  exist 

It  is  not  necessary,  however,  for  this  court 
to  decide  between  the  conflicting  views,  for 
we  may  assume  that  the  common  law  in  this 
regard  is  in  full  force  and  effect  in  this 
state,  and  yet  the  state  would  not  be  en- 
titled to  its  claimed  preference,  as  we  shall 
later  show. 

Section  76  of  the  act  of  March  16,  1905, 
hereinbefore  referred  to,  being  section  969, 
Code  1915,  reads  as  follows: 

"All  the  real  and  personal  property  of  an  in- 
solvent corporation,  wheresoever  situated,  and 
all  its  franchises,  rights,  privileges  and  effects 
shall,  upon  the  appointment  of  a  receiver,  forth- 
with vest  in  him,  and  the  corporation  snail  ba 
divested  of  the  title  thereto." 

By  the  above  language  It  will  be  noted  that 
upon  the  appointment  of  a  receiver  all  the 
property  of  the  insolvent  corporati(M>  vesta 
in  swib.  receiver  al)solntely,  and  the  corpora- 
tion is  divested  of  all  ita  title  thereto.  At 
common  law  the  claim  of  preference  in  favor 
of  the  king  was  never  conceded  to  t>e  in  the 
nature  of  a  lien,  but  only  a  prerogative  right 
which  existed  only  so  long  as  tlie  status  of 
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tbe  property  out  of  wblch  the  payment  was 
made  remained  ancbanged. 

TUs  rule  Is  laid  down  tn  Tldd's  Practice, 
▼ol.  2,  at  page  106S,  and  Is  as  follows: 

"And  when  goods  are  bona  fidely  sold,  or  fair- 
ly assigned  by  tbe  king's  debtor  to  trustees  for 
the  benefit  of  hia  creditors,  before  the  teste  of 
the  extent,  they  cannot  be  taken  under  it,  even 
though  the  debtor  in  the  latter  case  was  a 
trader  within  the  bankrupt  laws,  and  the  as- 
signnient  was  an  act  of  bankruptcy,  and  void 
as  against  the  assignees." 

This  statement  by  Tldd  has  been  frequent- 
ly cited  and  commented  on  by  our  courts,  and 
Is  universally  held  to  be  a  correct  exposition 
of  this  feature  of  tbe  common  law.  Tldd 
cites  In  support  thereof  tbe  case  of  The  K^ng 
T.  Watson  et  al.,  3  Price,  6,  1  Exchequer  Re- 
ports, 265.    Tldd  further  says,  at  page  1054: 

"In  the  case  of  an  execution  it  is  a  rale  that, 
when  the  king  and  his  subject  stand  in  equal 
degree,  and  the  property  of  the  debtor  remains 
unaltered,  the  king's  prerogatire  must  prevail." 

In  tbe  case  of  King  t.  Lee,  6  Price,  300 
(2  Bnglish  Bzchequer,  485),  tbe  court  says, 
quoting  the  opinion  In  full: 

"A  factor  to  whom  goods  have  been  sent  for 
sale,  and  who  has  accepted  bills  of  exchange 
drawn  on  him  by  his  nrincipal  to  the  amount 
of  their  value,  has  a  lien  on  such  goods  and 
their  purchase  money,  available  aealnst  the 
crown  where  the  goods  or  money  Dave  been 
seized  by  the  sherUE  under  an  extent  against 
the  principal  for  a  debt  due  to    the  crown." 

In  tbe  case  of  Giles  y.  Grover,  23  Blng.  Com- 
mon Law  Rep.  615,  at  page  520,  It  is  said: 

"It  is  conceded  that  the  crown  cannot  avoid 
an  equitable  mortgage,  or  the  lion  of  a  factor, 
or  a  wharfinger,  or  a  bona  fide  assignment  in 
trust  for  creditors,  or  any  other  similar  assign- 
ment or  change." 

That  tbe  sovereign  Is  only  entitled  to  tbe 
preference  so  long  as  title  to  tbe  goods  re- 
mains in  tbe  hands  of  the  debtor  Is  fully  es- 
tablished by  tbe  case  of  Giles  v.  Grover,  9 
Blng,  127,  131  Bug.  Rep.  663.  In  this  case 
tbe  question  arose  as  to  whether  tbe  king  was 
entitled  to  priority  In  goods  of  tbe  debtor 
seized  under  a  fl.  fa.,  but  not  sold.  Under 
tbe  common  law  there  was  Issued,  on  behalf 
of  the  king,  for  the  purpose  of  collecting  bis 
debts,  a  writ  called  an  extent  fn  dilet  or' In 
aid. 

Tbe  goods  in  question  were  held  by  tbe 
sberifF  under  the  fl.  fa.,  but  were  not  sold; 
and  It  was  claimed  that  the  king  was  entitled 
to  a  preference  under  the  extent.  The  House 
of  Lords  submitted  tbe  question  to  tbe  judges 
for  an  opinion.  Each  wrote  a  separate  opin- 
ion in  which  all  tbe  authorities  on  the  sub- 
ject apparently  were  reriewed.  The  majority 
of  tbe  Judges  held  that  tbe  king  was  entitled 
to  the  preference,  because,  while  the  goods- 
were  seized  by  the  sheritT  under  tbe  fl.  fa., 
title  thereto  still  remains  In  tbe  debtor  until 
tbe  goods  were  sold.  Two  of  the  Judges  ex- 
press a  contrary  view  upon  tbe  ground  sole- 
ly that  title  to  tbe  goods  passed  to  tbe  sherift. 
All  tbe  judges  concurred  in  tbe  view  that.  If 
title  bad  passed  to  tbe  sberlfT,  the  king  would 
not  be  entitled  to  faia  preference.    Tbus  It 


will  be  8e«i  that  at  common  Itw  the  king 
was  entitled  to  tbe  preference '  or  priority 
only  so  long  as  title  to  the  goods  or  moneys 
remained  In  tbe  d^tor. 

Under  the  section  of  the  statute  above 
quoted,  which  concededly  applies  to  banking 
eoriMratlons,  up<nt  tbe  appointment  of  the 
receiver  herein  title  to  the  goods  and  moneys 
of  the  defunct  bank  vested  In  the  receiver, 
and  tbe  bank  was  divested  of  all  Its  title 
thereto.  This  being  true,  under  tbe  common 
law,  conceding  It  to  be  in  force  In  this  re- 
gard here,  tbe  state  lost  its  right  to  a  pref- 
erence upon  the  appointment  of  the  receiver. 

On  behalf  of  the  state  It  is  contended  that 
tbe  above  provisions,  section  959,  supra, 
ought  not  to  be  held  applicable  to  the  case 
of  a  bank  In  which  the  state  has  Its  mraiey 
deposited  and  for  which  It  has  a  preference 
right  to  be  paid.  Tbe  answer  to  this  Is  that 
tbe  Legislature  has  stated  In  unmistakable 
terms  that  tbe  provision  Is  applicable.  We 
have  heretofore  quoted  the  section  by  which 
It  was  speciflcally  provided  that  the  provi- 
sions of  the  statute  should  be  held  applica- 
ble to  banking  corporations  organized  imder 
tbe  act  of  April  8,  1884. 

As  we  have  stated,  tbe  corporation  act  of 
1005  was  taken  almost  bodily  from  Xew  Jer- 
sey. In  tbe  case  of  Freeholders  of  Middle- 
sex County  v.  State  Bank,  supra,  which 
arose  under  a  statute  wbldi  did  not  specif- 
ically vest  title  to  the  property  In  tbe  re- 
ceiver, the  court  said: 

"That  appointment  invested  him  with  full  pow- 
er to  sell,  assign,  and  convey  all  the  property 
of  the  corporation.  •  •  •  Title  is  divested  by 
force  of  law,  and  such  divestiture  is  perfect  and 
absolute." 

We  quote  the  following  from  tbe  case  of 
Squire  v.  Princeton  Lighting  Co.,  72  N.  J. 
Eq.  883,  68  AtL  176,  15  L.  B.  A.  (N.  S.)  657, 
from  an  opinion  written  by  Justice  Pitney: 

"Section  68  of  the  Corporation  Act  of  1896, 
which  provides  that  upon  the  appointment  of  a 
receiver  the  property  of  the  insolvent  corpora- 
tion forthwith  vests  m  him,  is  a  new  section,  in- 
tended to  set  at  rest  the  question  whether  the 
Property  of  an  insolvent  company  vests  at  all 
I  the  receiver.  Upon  the  law  as  it  formerly 
stood  this  question  has  been  in  doubt. 

"In  Willink  v.  Morris  Canal  ft  Banking' Co., 
4  N.  J.  Eq.  [3  H.  \v.  Green]  377,  400  (1843), 
the  Chancellor  held  that  under  the  'act  to  pre- 
vent frauds  by  incorporated  companies'  the 
property  of  tbe  company  did  not  vest  in  tbe  re- 
ceivers; that  they  were  merely  substituted  in  the 
place  of  directors  and  managers  for  the  purpose 
of  settling  up  and  closing  the  affairs  of  the  com- 
pany; that  the  title  to  the  property  was  not 
changed,  but  a  power  only  delegated  to  the  re- 
ceiver to  take  charge  of  it  and  sell  it. 

"Six  years  later  another  CSianceUor,  appar- 
ently in  ignorance  of  the  previoos  decision,  held 
that  the  statute  and  the  appointment  of  receiv- 
ers under  it  was  a  conveyance  or  transfer  of 
all  tbo  property  of  the  insolvent  corporation  to 
the  receives.  Corrigan  v.  Trenton  D^eware 
Falls  Co.,  7  N.  J.  Eq.  [3  Halst.]  488,  496  (1849). 

"In  Freeholders  of  Middlesex  v.  State  Bank, 
29  N.  J.  Eg.  [2  Stew.]  268,  274  (1878),  Vice 
Chancellor  Van  Fleet  held  that  the  appointment 
of  a  receiver  under  the  Corporation  Act  of 
1875  invested  him  with  full  power  to  sell,  as- 
sign, and  convey  all  tbe  property  of  the  c<  rpora- 
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tion.  Rev.  1877,  i>.  18B,  i  72.  'No  act  of  the 
cprporation,'  he  said.  Is  necessary  to  complete 
either  the  titie  of  the  receiver  or  that  of  his 

gurchaeer.  Unlike  proceedings  under  bankrupt 
lW8,  no  assignment  by  the  debtor  or  commis- 
sioners is  required.  Title  is  divested  by  force 
of  law,  and  such  divestitare  is  perfect  and  ab- 
solute. 

"The  same  view  was  entertained  by  Chancel- 
lor Runyon  in  Minchin  ▼.  Second  National 
Bank,  36  N.  J.  Eq.  [9  Stew.]  436.  442,  who  cited 
Corrigan  v.  Trenton  Delaware  Falls  Co.,  supra, 
and  Freeholders  of  Middlesex  ▼.  State  Bank, 
supra. 

"But  in  Receiver  of  State  Bank  ▼.  Slret  Na- 
tional Bank,  34  N.  J.  Elq.  [7  Stew.]  450,  456, 
Vice  Chancellor  Van  Fleet  held  that  the  receiver 
had  a  mere  right  of  possession  and  power  to 
sell;  that  the  law  took  custody  of  the  property, 
leaving  the  title  unchanged  until  sale  made. 

"And  in  Kirkpatrick  v.  Coming,  37  N.  J. 
Eq.  [10  »tew.]  64,  60,  Chancellor  Runyon  him- 
self adopted  the  view  last  mentioned,  at  the 
same  time  pointing  out  that,  while  Vice  Chan- 
cellor Van  fleet's  judgment  in  Freeholders  v. 
State  Bank  was  affirmed  by  the  Court  of  Er- 
rors and  Appeals  in  30  N.  J.  Eq.  [3  Stew.]  311, 
839,  the  view  expressed  by  the  Vice  Chancellor 
upon  the  present  topic  was  unnecessary  to  his 
dodsion,  and  there  was  no  opinion  in  the  court 
of  last  resort.  See,  also,  cases  cited  in  Crews 
V.  United  States  Car.  Co..  57  N.  J.  Eq.  [12 
Dick.]  357,  362  [42  Atl.  272]. 

"Section  68  of  the  act  of  1896  settles  this 
long-disputed  question  as  to  whetiier  the  re- 
ceiver took  title  or  only  custody  of  the  property 
of  the  insolvent  corporations." 

The  abore  auotatlon  clearly  shows  the 
purpose  of  the  adoption  of  the  provision  di- 
vesting the  corporation  of  title  to  its  prop- 
erty, and  investing  the  same  in  the  receiver 
of  the  corporation.  The  New  Jersey  Court 
ot  Errors  and  Appeals  having  adopted  this 
view  of  the  section,  presumably  our  Legls- 
latnre  Intended  by  adopting  the  section  to 
adopt  it  as  constmed  by  the  highest  court 
of  that  state.  This  being  true,  there  can  be 
no  question  bnt  that  the  corporation  was  di- 
vested of  its  title  to  the  property  at  the 
time  the  state  sought  to  secnre  the  prefer- 
ffiice.  The  above  being  true,  it  follows  that 
the  trial  court  properly  denied  the  state  the 
claimed  preference,  and  for  this  reason  its 
judgment  will  be  a£9rmed;  and  It  Is  so  or- 
dered. 

HANNA,  a  7^  and  PARKER,  X,  coacur. 


JACKSON  r.  BROWER.     (Na  1976.) 

(Supreme  Court  of  New  Mexico.    July  80, 
1917.) 

(Syllahut  6y  the  Court.) 
1.  Bbokkrs    «=353  —  CoitPBwsATiow  —  Sum- 

OIENOT    OF   BVIDBNCK. 

A  real  estate  agent  is  the  procuring  cause 
of  a  sale  or  trade  of  real  estate  placed  in  his 
hands  for  sale  or  trade,  when  the  sale  is  traced 
to  his  introduction  of  tlie  purchaser  to  the  own- 
er or  principal;  and  the  same  rule  applies 
where  oie  agent  introduces  his  principal  to  the 
agent  of  the  owner  of  the  real  estate,  with  whom 
the  trade  is  made,  and  through  whose  efforts 
it  is  consummated. 


2.  Tbiai,  <3=>260a)— Oitkr  iNaiBucnons ~ 

CmrDLATIVK  iNSTBUOnONS. 

Courts  are  not  bound  to  give  instructions 
which,  even  if  correct,  are  merely  cumulative, 
and  state  in  another  form  a  proposition  of  law 
already  given  to  the  jury. 

3.  Bboskbs  <8=>82(1)  —  Action  tob  Couos- 
8I0W— Nbgattving  Defenses. 

In  an  action  for  broker's  commission,  an  al- 
leged abandonment  of  the  broker's  employment 
to  sell  is  a  matter  of  defense,  which  plaintiff 
is  not  bound  to  negative. 

4.  TeIAL     e=>252(l)  —  RXQUBSTBD     IHBTBUO- 

noNS — Evidence. 
Requested  instructions  are  properly  refused, 
where  they  are  not  warranted  by  the  evidence. 

5.  BsoKEBS    «=»5e(2)— Compensation— Pbin- 
cipal'b  Knowledgk  of  Services. 

,  That  the  principal  is  ignorant  of  the  efforts 
of  his  broker  to  procure  a  customer  does  not 
affect  the  broker's  right  to  a  commission. 

6.  BaoKEBS  ®=318—Sebvices— Delegation. 
The  general  rule  is  that  an  agent  in  whom 

is  reposed  trust  and  confidence,  or  who  is  re- 
quired to  exercise  discretion  or  judgment,  cannot 
intrust  the  performance  of  his  duty  to  another.  . 
This  general  rule,  however,  does  not  prohibit  a 
broker  from  employing  others  to  perform  serv- 
ice involving  no  skill,  discretion,  or  exercise  of 
judgment,  a  service  peculiarly  clerical  or  min- 
isterial. 

(Additional  SyUabut  by  Editorial  Staff.) 

7.. Evidence  *=  184  —  Amobsibility  —  Copt 
or  LurtTEB. 
In  an  action  for  a  commission  for  effecting 
an  exchange  of  lands,  where  the  broker  testi- 
fied that  he  placed  a  letter  in  a  stamped  enve- 
lope, addressed  to  defendant  at  his  home  post 
office,  and  deposited  it  in  the  post  office,  a  copy 
thereof  was  admissible. 

Appeal  from  District  Court,  Chaves  Coun- 
ty;  McClnre,  Judge. 

Action  by  E.  C.  Jackson  against  B.  M. 
Brower.  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  appeals. 
Affirmed. 

H.  M.  Dow,  of  Roswdl,  for  appellant.  Geow 
S.  Downer,  of  Albuquerque,  for  appellee. 

ROBERTS,  J.  Appellee  sued  appellant  for 
a  commission  for  effecting  the  exchange  of  a 
160-acre  tract  of  land  belonging  to  the  ap- 
pellant near  Greenfield,  N.  M.,  for  certain 
land  in  Texas.  Appellee  was  a  real  estate 
broker  engaged  in  business  at  Lake  Arthur, 
N..  M.  The  Jury  returned  a  verdict  for  ap- 
pellee in  the  sum  of  $450.  Motion  for  a  new 
trial  was  filed  and  overruled,  and  judgment 
was  entered  upon  the  verdict,  from  which  this 
appeal  is  prosecuted. 

The  original  complaint  consisted  of  two 
causes  of  action,  stated  separately ;  the  first 
count  being  dismissed  upon  the  triaL  The 
theory  of  the  second  count  was  that  appellee, 
at  the  request  of  appellant,  had  found  him 
a  purchaser  for  the  lands  traded,  and  that 
the  money  demanded  was  a  reasonable  com- 
pensation for  the  services.  Appellant  first 
argues  that  because  appellee,  at  the  time  the 
property  was  first  listed  for  sale,  was  a  mem- 
ber of  the  firm  of  Holden  &  Jackson,  which 
partnership  was  subsequently  dissolved,  that 
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tlie  contract  of  employment  terminated.  It 
may  be  true  that  tbe  original  listing  wltb 
Holden  &  Jackson  did  terminate,  but  as  ap- 
pellee thereafter  continued  with  tbe  knowl- 
edge, consent,  and  approval  of  appellant  to 
endeavor  to  find  a  purchaser  for  the  land,  and 
appellant  accepted  such  services,  the  question 
of  the  original  listing  of  the  land  for  sale  or 
trade  with  Holden  &  Jackson  becomes  Im- 
material. The  second  count  of  the  complaint 
relied  upon  an  implied  contract  for  a  reason- 
able commissicHi  established  by  usage  and 
custom,  and  not  upon  any  certain  or  definite 
contract  to  pay  a  commission.  The  record 
discloses  that  practically  the  only  point  se- 
riously contested  was  as  to  whether  plain- 
tiff was  the  procuring  cause  of  the  trade, 
and  upon  this  issue  the  case  was  tried. 

Tbe  next  point  urged  is  that  the  court  com- 
mitted error  in  not  sustaining  appellant's  mo- 
tion for  a  directed  verdict  at  the  close  of 
plaintiff's  case  in  chief,  and  also  a  like  mo- 
tion renewed  at  the  close  of  all  the  evidence. 
Disposition  of  this  point  requires  a  review  of 
tbe  evidence.  Jackson  by  correspondence  and 
other  methods  from  time  to  time  endeavored 
to  secure  a  purchaser  or  some  one  wilUng  to 
trade  for  appellant's  land.  People  came  frcun 
time  to  time  to  loob  at  appellant's  real  estate 
but  for  divers  reasons  the  deal  was  not  con- 
summated. F'inally  appellee,  by  correspond- 
ence with  a  real  estate  agent  in  Oanyon  City, 
Tex.,  succeeded  In  Interesting  a  man  named 
Bowen  in  appellant's  farm.  Bowen,  at  the 
suggestion  of  McClure,  tbe  Canyon  City 
agent,  came  to  Dexter,  N.  M.,  and  looked  over 
the  farm  belonging  to  appellant  In  Dexter 
they  drew  a  contract  by  whidi  oa  stated 
terms,  it  was  agreed  that  the  trade  would 
be  made.  An*eUant  bad  never  seen  Bowen's 
farm,  and  the  contract  provided  that  he 
should  have  the  right  to  Inspect  Bowen's 
premises  and  five  days'  time  within  which  to 
exercise  the  right  to  trade  or  reject  the  pro- 
posed trade.  Jackson  told  appellant  that, 
when  he  went  to  Canyon  City,  if  he  did  not 
like  the  proposed  trade,  McClure  .would  show 
him  other  farms  and  probably  would  be  able 
to  show  him  something  that  would  be  satis- 
factory. ,  Appellee  wired  McClure  that  appel- 
lant was  gMng  to  Canyon  City,  and  also 
wrote  him  a  letter  In  which  he  requested  Mc^ 
dure.  In  the  event  the  proposed  trade  was 
not  consummated,  to  show  appellant  other 
lands  listed  with  him.  Further,  at  the  time 
of  the  conversation  relative  to  the  proposed 
trip  to  Canyon  City  appellee  Informed  appel- 
lant that,  in  tbe  evsit  he  traded  with  Mc- 
Clure for  other  lands,  he  would  expect  to  re- 
ceive the  usual  commission,  to  which  appel- 
lant made  no  reply.  Appellant  went  to  Can- 
yon City  and  called  upon  McClure.  McClure 
showed  him  the  lands  owned  by  Bowen  and, 
as  these  did  not  prove  satisfactory  to  ai»- 
pellant,  he  exercised  bis  option  under  the  con- 
tract and  refused  to  trade.  McClure  then 
took  appellant  to  see  various  other  tracts  of 


land,  with  the  result  that  «  trade  was  fully 
consummated  with  a  man  by  tbe  name  fflC 
Trigg  for  certain  land  In  Texas.  While  there 
were  other  minor  facts,  it  is  up<m  the  above 
facts  that  appellee  was  or  was  not  entitled 
to  a  commission,  and  the  determination,  of 
the  question  depends  upon  whether  the  above 
facta  show  that  the  efforts  of  the  appellee 
were  the  procuring  cause  of  the  trade. 

[1]  The  law  is  well  settled  that  the  agent 
is  the  procuring  cause  when  the  sale  is  traced 
to  his  introduction  of  the  purchaser  to  the 
owner  or  princlpaL  See  cases  cited  in  the 
note  to  th«  case  of  Hoodley  v.  Savings  Bank 
of  Danbury,  44  U  R.  A.  S21  Tested  by  this 
rule,  we  believe  the  above  facts  show  that 
appellee  was  £he  procuring  cause  of  the 
trade  in  question,  for  he  Introduced  his  prin- 
cipal to  the  agent  of  tbe  owner  of  the  lands 
In  Texas  with  whom  the  trade  was  made. 
We  can  see  no  reason  for  a  distinction  be- 
tween the  Introduction  of  the  principal  to 
the  owner  or  to  the  agent  of  the  owner. 
Here  MoClure  was  a  broker  employed  by 
Trigg  and  many  other  people  to  sell  and  trade 
lands  for  them.  Jackson  Introduced  appel- 
lant to  McClure,  and  it  was  by  virtue  of  this 
introduction,  and  tbe  efforts  of  Jackson,  that 
tbe  trade  was  made.  Tbe  fact  that  Jackson 
was  not  present  and  had  nothing  to  do  with 
the  trade,  further  than  bringing  the  parties 
together,  is  of  no  moment.  For  the  reasons 
stated,  the  court  properly  denied  the  motion 
for  an  instructed  verdict,  and  submitted  the 
issue  to  the  Jury. 

[7]  Appellant  next  complains  of  alleged  er- 
ror in  the  admission  of  a  ct^y  of  a  letter 
which  Jadkaon  testified  he  wrote  appellant 
on  the  6th  day  of  March.  Appellant  denied 
having  received  the  letter  and  failed  to  pro- 
duce it.  Appellee  testified  that  be  placed  the 
original  in  a  stamped  envelope,  addressed  to 
appellant  at  his  home  post  office.  Dexter,  N. 
M.,  and  deposited  the  same  in  the  United 
States  postoffice  at  Lake  Arthur.  Under 
these  facts,  the  court  properly  admitted  the 
copy  of  the  letter. 

The  sixth  and  seventh  asslgnmeats  of  error 
complain  of  rulings  aa  to  the  admission  or 
rejection  of  certain  evidence;  The  matters 
complained  of,  however,  were  Immaterial  mat- 
ters, not  affecting  the  substantial  rights  of 
either  party,  and  requite  no  farther  consider- 
ation. 

[2]  E2rror  is  assigned  on  account  of  tho 
court's  refusal  to  instruct  tho  Jury  to  the  effect 
that,  if  Brewer's  exchange  or  trade  was  made 
independent  of  the  services  of  Jackson,'  he 
would  not  be  liable  for  a  commission.  Tlie 
issue  was  as  to  whether  Jackson  was  the 
procuring  cause  of  tbe  sale.  If  tbe  testimony 
of  8<Mne  of  the  witnesses  tended  to  show  an  in- 
dependent sale  by  Brower,  or  a  sale  by  some 
other  agent,  or  other  negative  fact,  it  was 
merely  evidence  on  the  defendant's  side  of 
the  issue.  To  say  that  the  sale  was  Inde- 
pendent la  merely  another  way  of  saying 
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that  the  plaintiff  was  not  the  procuring  canae 
of  the  sale.  The  court  Instructed  the  jury 
fully  on  the  Issue  In  the  positive  form,  and  It 
was  not  necessary  for  It  to  state  the  same 
thing  In  the  negative  form.  In  Instruction 
N6.  5,  the  Jury  was  fully  Instrncted  as  to 
the  facts  appellee  was  required  to  show  by  a 
preponderance  of  the  evidence  In  order  to  be 
entitled  to  recover.  In  the  case  of  State  ▼. 
Bellsle,  161  Pac  168,  we  said: 

"Courts  are  not  bound  to  give  instructions 
which,  even  if  correct,  are  merely  cumulative, 
and  state  in  another  form  a  proposition  of  law 
already  given  to  the  jury." 

No  error  was  committed  by  the  court  In 
refusing  to  give  defendant's  requested  In- 
struction No.  4,  to  the  general  effect  that  all 
previous  negotiations  were  merged  In  the  con- 
tract between  Brower  and  Bowen,  which  gave 
Brewer  the  right  to  examine  the  'Bowen  land 
and  reject  the  contract  within  five  days,  and 
that  by  reason  of  the  Bowen  contract  the 
employment  of  Jackson  terminated,  because 
there  was  no  evidence  Justifying  such  an  in- 
struction. 

[31  There  was  no  error  In  refusing  to  give 
defendant's  requested  Instruction  No.  5,  as 
the  claimed  revocation  of  the  contract  of  em- 
ployment by  the  lapse  of  time  was  not  plead- 
ed by  the  defendant  and  was  not  an  Issue. 
An  affirmative  defense,  to  be  proved,  must  be 
pleaded  (Kelly  v.  Stone,  M  Iowa,  316,  62  N. 
W.  842 ;  Scott  ▼.  Dillon,  58  Misc.  Rep.  522, 
109  N.  T.  Supp.  877)  ;  and  where  a  broker 
flnds  a  purchaser  at  the  seller's  terms,  while 
stUl  employed,  the  reasonableness  of  the  time 
which  he  has  taken  Is  Immaterial  (Moore  v. 
Boehm,  45.  Hlsc.  Rep.  622,  91  N.  T.  Supp. 
125).  Further,  in  an  action  for  broker's  com- 
mission, an  alleged  abandcmment  of  the  bro- 
ker's emplc^ment  to  sell  Is  a  matter  of  de- 
fense, which  plaintifT  is  not  bound  to  nega- 
tive. Moore  v.  Boehm,  supra.  The  case  of 
Moore  v.  Boehm  is  very  much  In  point  on  this 
question.  It  was  a  case  where  the  employ- 
ment was  admitted  and  the  Issue  was  wheth- 
er the  employment  had  been  terminated  by 
notice.  The  defendant's  request  to  submit 
to  the  Jury  the  question  whether  plaintiff  had 
procured  a  purchaser  within  a  reasonable 
time  was  refused.  The  evidence  showed  that 
plaintiff  had  procured  a  purchaser  at  the 
terms  fixed  some  six  months  after  his  em- 
ployment The  appellate  conrt  held  that 
there  was  no  error  In  the  ruling,  announced 
the  principles  already  set  out,  and  said: 

"This  rule  results  in  better  justice,  since  the 
broker  should  properly  be  apprised  that  a  ques- 
tion as  to  the  reasonableness  of  the  time  taken 
is  to  he  raised,  in  order  that  he  may  be  prepared 
with  evidence  as  to  the  activity  of  the  market, 
and  other  proof  bearing  upon  the  question,  as 
related  to  the  particular  case.  There  being  no 
defense  of  abandonment,  and  the  question  of 
time  having  nothing  to  do  with  the  single  issue 
tendered  upon  defendant's  part,  •  •  •  the 
inatructioD  requested  had  no  materiality  to  the 
issups,  and  defendant  cannot  assert  prejudice. 


[4]  The  conrt  properly  refused  to  give  de- 
fendant's requested  Instruction  No.  8,  because 
there  was  no  evidence  to  warrant  it,  and  the 
same  is  true  of  his  requested  Instruction 
No.   11. 

[I]  Appellant's  requested  Instruction  No. 
IS  was  as  follows: 

"The  court  instructs  the  jury  that,  If  the  evi- 
dence shows  that  there  was  an  agreement  be- 
tween the  said  plaintiff  and  one  McGInre  that 
if  any  trade  was  made  through  the  efforts  of 
said  McClure  with  a  customer  furnished  to 
said  McOlure  by  said  Jackson,  that  MeCIure 
was  to  receive  a  commission  from  the  party  he 
represented,  and  Jackson  was  to  receive  a  com- 
mission from  the  customer  so  furnished,  that 
said  contract  would  impose  no  obligation  upon 
a  customer  furnished  for  a  particular  trade,  in 
the  absence  of  fraud  on  the  part  of  said  cus- 
tomer, seeking  to  defeat  a  commission  on  the 
trade  in  contemplation  by  switching  same,  to 
pay  a  commission  <»  another  trade  by  another 
customer  furnished  by  said  McGlure,  unless  the 
customer  so  furnished  by  said  Jackson  knew  of 
the  arrangement  between  said  Jackson  and  said 
McGIure  as  to  commissions." 

TbiB  Instruction  Is  an  Incorrect  statement 
of  the  law.  That  the  principal  Is  Ignorant 
of  the  efforts  of  his  broker  to  procure  a  cus- 
tomer does  not  affect  the  broker's  right  to  a 
commission.  14  R.  C.  L.  S21;  Graves  v. 
Bains,  etc.,  78  Tex.  92, 14  S.  W.  256 ;  Walker 
on  Real  Estate  Brokers,  |  454;  Sussdorff  v. 
Schmidt,  55  N.  Y.  319;  Colonial  Trust  Co.  v. 
Pacific  Packing  &  Nav.  Co.,  158  Fed.  277,  85 
O.  C.  A.  539. 

[6]  The  last  point  urged  is  that  the  court 
erred  In  giving  to  the  Jury  the  instructlcm 
as  follows: 

"You  are  instructed  that,  when  the  owner 
makes  a  sale  or  exchange  of  real  estate  which 
he  has  placed  in  the  hands  of  a  real  estate  a^ent 
for  that  purpose,  before  said  agent  is  entitled 
to  recover  a  commission  or  compensation  for 
said  sale  or  exchange,  he  must  show  by  a  pre- 
ponderance of  the  evidence  ttiat  he  was  the  pro- 
curing cause  of  said  sale  or  exchange,  and  I 
charge  in  this  case  that,  if  you  find  from  the 
evidence  that  the  defendant,  D.  M.  Brower,  a^ 
tually  made  the  exchange  of  the  160  acres  of 
land  described  in  plaintiff's  complaint  with  one 
Trigg  for  certain  lands  in  the  state  of  Texas, 
then  before  the  plaintiff,  Ei.  C.  Jackson,  can 
recover  compensation  for  said  exchange,  it  is  in- 
cnmbent  upon  him  to  satisfy  you  by  a  prepon- 
derance of  the  evidence  that  he  was  the  agent 
of  the  defendant  for  the  sale  or  exchange  of 
defendant's  said  land,  and  that  he  wag  the  pro- 
curing cause  of  said  exchange,  aind  that  said 
parties  were  brought  together,  and  that  said 
exchange  was  brought  about  and  was  the  result 
of  services  actually  rendered  by  him,  or  tiiose 
acting  for  him  and  in  his  bdialf,  or  both,  and 
if  he  has  established  these  facts  by  a  preponder- 
ance of  the  evidence,  then  he  is  enutled  to  a 
verdict  in  his  favor." 

Appellant's  objection  to  this  Instruction  Is 
that  it  Implies  that  a  real  estate  agent  can 
delegate  his  authority  in  a  sale  of  his  princi- 
pal's property  to  another  agent  without  his 
principal's  consent  The  general  rule  Is  that 
an  agent  In  whom  Is  reposed  trust  or  confi- 
dence, or  who  Is  required  to  exercise  discre- 
tion or  Judgment,  cannot  Intrust  the  per- 
formance of  his  duty  to  another.  31  Qyc 
1425.  But  this  general  rule,  however,  does 
not  prohibit  a  broker  from  employing  ottaera 
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to  peifona  a  sertlce  Involting  no  skill,  dis- 
cretion or  exerdae  of  Judgment,  a  service 
peculiarly  Clerical  or  mlnlsteriaL  Bee  cases 
dted  In  note  to  case  of  Sims  t.  St  John.  43 
U  R.  A.  (N.  S.)  796.  This  in8tmcti6n  is  not 
attacked  ux>on  the  ground  that  there  was  no 
evidence  warranting  the  giving  of  the  same. 
Assuming  that  apiwllee  employed  others  to 
show  the  Texas  land  to  appellant,  was  this 
such  an  act  as  could  not  be  delegated?  This 
must  be  answered  in  the  negative.  Appellee 
had  no  power  to  fix  the  terms  of  sale,  or  do 
anything  else  other  than  btlng  to  the  appel- 
lant some  one  who  was  willing  to  trade  uit- 
on  terms  to  be  stated  by  appellant.  Sudi 
being  true,  the  instruction  In  question  was 
not  subject  to  the  attadc  directed  against  it 
For  the  reasons  stated,  the  Judgment  will 
be  alBrmed ;  and  It  is  so  ordered. 

BANNA,  O.  J.,  and  PAiBIKER,  J.,  concur. 


STATE  ex  reL  PATTON,  Atty.  Gen^  T. 
HARRON. 

SAME  V.  WOOD. 

(Nos.  2078,  2074.) 

(Supreme  Court  of  New  Mexico.  June  30,  1917.) 

(Syttabtu  by  the  Court) 

1.  Attobnxy  and  Cubnt  «s>60— Disobkdi- 
K>'CE  OF  Obdeb  of  SusPKnsiOM  of  Aitob- 

NBT. 

After  an  order  of  suspension  by  this  conrt 
firom  practice  in  all  of  the  courts  of  the  state, 
it  is  a  contempt  of  this  court  for  an  attorney  to 
hold  himself  out  as  an  attorney  at  law,  by 
means  of  keeping  open  an  office  and  displaving  a 
sign  or  tima  upon  the  windows  and  at  the  en- 
trance of  his  said  ofilce,  indicating  that  the  same 
is  a  law  office  and  that  he  is  an  attorney  at  law, 
and  by  nsing  and  sending  through  the  mails  sta- 
tionery indicating  that  the  sender  is  an  attor- 
ney at  law,  and  by  permitting  his  name  to  be 
published  in  a  telephMM  directory  as  an  attor- 
ney at  law,  and  in  a  city  directory. 

2.  Attornet  and  Client  ®=>60— Suspbrsion 
OF  Attobnet — Defective  Obdeb. 

An  order  of  suspension  from  practice  in  "all 
of  the  courts  of  this  state"  prohibits  an  attor- 
ney at  law  from  practice  in  the  proluite  or  other 
inferior  courts  during  the  term  of  such  sostwn- 
sion. 

Robots,  J.,  dissenting. 

Original  proceeding  In  contempt  by  State  of 
New  Mexico  on  the  relation  of  H.  L.  Patton, 
Attorney  General,  against  Owen  N.  Marron 
and  Franda  E.  Wood.  Respondents  found 
gnllty  of  contempt 

See,  also,  160  Pac.  391. 

H.  U  Patton,  Atty.  Gen.,  pro  se.  A  B. 
Renehan,  of  Santa  F6,  for  defendants. 

HANNA,  O.  J.  On  September  23,  1916, 
this  court  made  an  order  suspending  each  of 
the  defendants  from  practice  "in  all  the 
courts  of  this  state"  for  a  period  of  one 
year.  It  having  come,  informally,  to  the 
ears  of  the  members  of  the  court  that  such 


order  was  b^ng  violated  by  Qte  respondents, 
the  matter  was  referred  to  a  oommlttee  of 
the  bar  of  Bemallllo  county,  with  Instme- 
tions  to  investigate  the  respondents,  whldi 
was  done,  and  a  report  was  duly  made  to  the 
court  The  report  showed  such  a  state  of 
facts  that  the  court  deemed  it  proper  and 
necessary  to  refer  the  matter  to  the  Attorney 
General,  with  instructions  to.  prepare  and  file 
InformationB  as  for  contempt  wlildi  resulted 
in  the  present  proceedings. 

[1]  The  information,  as  to  the  said  Mar- 
ron, charges,  in  paragraph  2,  among  other 
things:  That  ever  since  said  order  of  sus- 
pension be  has  maintained  a  law  otSce  in  the 
dty  of  Albuquerque,  containing  a  law  li- 
brary, office  furniture  and  fixtures,  and  lias 
maintained  therein  one  or  more  stenogra- 
phers, and  has  habitually  kept  said  office 
open  to  the  public  and  his  clients,  and  has, 
upon  the  windows  and  at  the  entrance  to 
said  law  office,  conspicuously  displayed  signs 
In  words  as  follows:  "Marron  ft  Wood,  Law 
Offices;"  and  has  habitually  written  letters  to 
dibits  and  others  and  sent  the  same  ttirough 
the  mails  upon  stationery  at  the  head  of  whfdi 
was  printed  the  following:  "Marron  ft  Wood, 
Attorneys  and  Counselors,  State  National 
Bank  Building,  Albuquerque,  New  Mexica 
Owen  N.  Marron — Francis  E.  Wood;"  and 
has  liabitually  mailed  letters  in  envelopes 
upon  which  was  printed  a  return  card  bear- 
ing the  words,  "Marron  ft  Wood,  Attorneys 
and  Counselors."  That  he  caused  to  be  in- 
serted In  the  telephone  directory  of  Albuquer- 
que, issued  and  published  in  January,  1017, 
tlie  following  address  and  telephone  number 
in  its  proper  place  in  alphabetical  arrange- 
ment: "Marron  ft  Wood,  Attys.  State  Nat 
Bk.  N.— 56."  And  that  in  January,  1917,  he 
caused  to  be  inserted  in  Worley's  Albuquer- 
que City  Directory,  a  business  directory  cir- 
culated in  said  dty  for  1917,  a  card  as  fol- 
lows: "Marron  ft  Wood  (O.  M.  Marron,  F.  R 
Wood),  Attorneys,  1-4,  State  National  Bank 
Bldg.,  Phone  56."  Respondent  answered 
these  diarges,  admitting  the  use  of  the  sta- 
tionery as  alleged,  asserting  that  the  names 
in  the  telephone  directory  were  Inserted  by 
the  telephone  company  without  express  or- 
ders and  without  his  attention  being  called 
to  the  same,  as  was  the  case  with  the  Albu- 
querque City  Directory,  and  that  on  March 
10,  1917,  he  caused  the  words  Indicating  that 
his  said  offices  were  law  offices  to  be  removed 
from  the  windows  and  entrance  of  the  same^ 
not  on  account  of  the  order  of  suspension, 
but  on  .account  of  the  act  of  the  Legislature^ 
which  went  into  effect  on  that  day,  and 
which  prohibits  unlicensed  persons  from  hold- 
ing themselves  out  as  attorneys  at  law. 
Chapter  48,  Laws  1917,  i  4.  He  alleged  that 
all  of  the  acts  with  which  he  Is  charged  were- 
done  without  any  Intent  to  violate  the  order 
of  suspension,  and  in  the  bona  fide  belief, 
after  advice  of  counsel,  that  the  order  of 
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suspentdon  prohibited  talm  from  practice  In 
thla  court  and  the  district  courts  only,  and 
that  he  was  stUl  permitted  to  practice  law 
In  the  probate  courts  and  Justices  of  the 
peace  and  otherwise  to  the  same  extent  as  an 
unlicensed  person. 

He  Is  charged  in  the  fourth  paragraph  of 
the  Information  with  violating  the  said  order 
of  suspension  in  this:  That  on  October  10, 
1916,  he  prepared,  or  caused  to  be  prepared 
In  his  said  law  office  In  Albuquerque  a  com- 
plaint, affidavit,  and  bond  in  attachment 
which  were  thereafter  filed  in  the  district 
court  of  Bernalillo  coufity  in  an  action  en- 
titled "State  National  Bank  v.  F.  3.  Dye," 
No.  10647  on  the  dvll  docket  of  said  court 
That  the  name  of  William  A.  Keleher  ap- 
pears upon  said  flies  as  attorney  for  the 
plaintiff,  but  that  In  truth  and  in  fact  the 
said  Marron  was  the  attorney  for  the  plain- 
tiff, and  that  said  Keleher  was  appearing  for 
him.  Respondent  answered  that  he  was  in- 
structed by  the  officers  and  directors  of  the 
State  National  Bank  of  Albuquerque,  the 
plaintiff  in  said  cause,  and  of  which  he  is 
one  of  the  directors,  to  take  measures  to  en- 
force the  note  held  by  the  bank  against  the 
said  F.  J.  Dye,  and  to  have  proceedings  in- 
stituted to  procure  a  writ  of  attachment 
against  Dye  to  enforce  the  note  and  to  pro- 
cure an  attorney  to  institute  and  conduct 
said  proceedings  on  behalf  of  the  bank,  and 
that  he  turned  the  note  over  to  bis  stenogra- 
pher, and  Instructed  her  to  procure  the  serv- 
Ices  of  either  Mr.  George  8.  Klock  or  Mr.  Wil- 
Uam  A.  Keleher  to  act  for  the  bank,  and 
that  his  stenographer  reported  that  Mr. 
Klock  was  out  of  town  and  Mr.  Keleher  was 
engaged  in  court,  and,  haste  being  necessary 
to  protect  the  interests  of  the  bank,  he  direct- 
ed his  stenographer  to  copy  a  form  used  in 
an  attachment  suit,  deliver  It  to  Mr.  Keleher, 
and  assist  him  in  getting  up  the  papers  for 
the  attachment,  and  that  his  stenographer 
did  60  assist  Mr.  Keller,  and  thereupon 
Mr.  Keleher  filed  the  same,  and  has  since 
bad  entire  charge,  direction,  and  control  of 
said  action,  and  that  he  (respondent)  never 
was  directiy  or  indirectly  attorney  for  the 
plaintiff  in  said  cause,  and  that  said  Keleher 
was  not  appearing  for  him,  but  was  appear- 
ing for  the  plaintiff. 

He  is  charged  in  the  tenth  paragraph  of 
the  Information  with  having  violated  said 
order  of  suspension  In  this:  That  he  repre- 
sented one  Roy  McDonald  as  administrator 
of  tiie  estate  of  A.  J.  Hawley,  deceased,  in 
the  probate  court  of  BernalUlo  county,  N.  M., 
with  reference  to  the  preparation  of  papers, 
pleadings,  and  orders,  the  commencement  of 
said  proceedings,  the  appearance  in  said 
cause  on  behalf  of  said  McDonald,  and  advis- 
ing s^d  client  upon  questions  of  a  legal  na- 
ture relative  to  said  matter.  The  respondent 
answered  that  during  the  year  1915,  prior  to 
September,  1916,  he  had  represented  the  es- 
tate of  A.  J.  Hawley,  deceased,  and  Roy  Mc- 


Donald as  administrator  of  said  estate,  and 
had  performed  services  in  the  prembes  of 
the  value  of  more  than  $35,  and  that  sub- 
sequent to  September,  1916,  at  the  request  of 
said  Roy  McDonald  and  to  save  expense,  he 
assisted  In  the  preparation  of  his  final  re- 
port as  administrator,  and  drew  certain  or< 
ders  in  the  probate  court  to  close  the  account, 
that  the  estate  was  a  small  one,  heavily  In- 
debted, and  that  the  respondent  made  no 
claim  for  any  compensation  for  services  per- 
formed after  September,  1916,  and  that  said 
services  were  so  rendered  in  the  full  and  h<Ki- 
est  belief,  on  the  part;of  respondent,  that  un- 
der the  provisions  of  our  statute  he  was  not 
barred  or  forbidden  by  the  order  of  suspen- 
sion from  appearing  for  or  representing 
persons  in  the  probate  court 

The  Information  contains  several  other 
specific  charges,  some  of  which  are  denied 
by  the  respondent  and  some  of  which  are 
admitted  with  certain  explanations  attending 
the  circumstances.  It  will  not  be  necessary 
to  consider  these  other  charges  and  they 
are,  therefore,  not  here  set  out. 

The  Attorney  General  filed  a  demurrer  to 
each  of  the  answers  of  the  respondent  herein 
before  outlined  upon  the  ground  that  the 
skme  failed  to  state  facts  constituting  a  de- 
fense to  the  charges  above  specified.  This 
demurrer  we  have  sustained. 

The  same  order  of  suspension  was  made 
by  this  court  on  September  23d  against  the 
respondent  Fi-ands  K  Wood,  the  said  Mar- 
roD  and  Wood  being  partners  In  the  praotioe 
of  the  law  at  Albuquerque,  N.  M.  The  in- 
formation as  to  the  said  Wood,  in  para- 
graph 3  thereof,  makes  the  same  allegation 
as  is  made  against  the  respond^it  Marron, 
in  regard  to  maintaining  and  keeping  open 
a  law  office  in  the  State  National  Bank  Build- 
ing in  the  dty  of  Albuquerque,  the  displaying 
of  signs,  the  use  of  stationery,  and  the  send- 
ing of  the  same  through  the  mall,  the  insert- 
ing of  the  names  In  the  telephone  directory 
and  in  Worley's  Albuquerque  City  Directory. 
The  same  answer  thereto  Is  interposed  by  the 
respondent  Wood  as  was  interposed  by  the 
respondent  Marron.  Certain  other  charges 
are  made  against  the  respondent  Wood,  to  the 
effect  that  he  drew  a  mortgage  and  charged 
a  fee  of  $10  therefor,  and  that  he  did  ap- 
pear at  a  hearing  before  the  state  engineer 
of  New  Mexico,  and  examined  and  cross- 
examined  various  witnesses  and  did  Inter- 
pose objections  to  evidence,  and  that  he  did 
examme  certain  abstracts  of  tlUe  and  give 
legal  opinions  thereon.  It  will  not  be  neces- 
sary to  treat  these  charges  or  the  docilal  or 
the  explanations  thereof  made  by  the  re- 
spondent Wood. 

In  the  eighth  paragraph  of  the  Information 
the  respondent  Wood  is  charged  with  the 
same  act  in  regard  to  the  action  entitied 
"State  National  Bank  v.  F.  J.  Dye,"  No.  10,- 
647,  as  are  diarged  against  the  respondent 
Marr«m.    Respondent  Wood,  however,  denies. 
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In  hl8  answer,  tbat  he  liad  any  connection 
whateyer  with  the  said  action  and  was  ab- 
sent from  the  dty  of  Albnquerqne  when  the 
actlcm  was  brought,  and  knew  nothing  of  It 
until  he  learned  of  It  afterwards.  Certain 
other  diarges  are  contained  la  the  In- 
formation against  the  respondent  Wood 
which  the  Attorney  General  has  elected 
to  dismiss.  The  respondent  Wood  arers 
generally,  in  regard  to  the  diarges,  that  each 
and  every  act  done  by  him,  as  charged  or 
otherwise,  was  done  nnder  the  honest  belief 
that  he  had  a  right  to  do  the  act,  and  that 
he  was  not  derived  by  the  order  of  sus- 
pension from  any  of  the  privileges  enjoyed  by 
citizens  generally  who  are  not  admitted  to 
practice  as  attorneys  and  counselors  at  law, 
and  tbat  he  had  taken  counsel  as  to  his 
rights  in  the  premises,  and  had  been  adrlsed 
to  that  effect,  and  that  his  acts  were  without 
any  purpose  or  Intent  to  disobey  or  violate 
the  order  of  su8i>cnsIon  of  this  court. 

The  Attorney  General  filed  a  demurrer  to 
certain  itaragraphs  of  the  answer  which  In- 
cluded the  answer  to  the  charge  of  keeping 
open  a  law  office,  the  keeping  of  signs  upon 
the  window  and  at  the  entrance  thereof,  the 
causing  to  be  inserted  In  the  telephone  direc- 
tory of  the  city  of  Albuquerque  the  said 
names  and  the  using  of  the  stationery,  and 
the  causing  to  be  inserted  the  names  In  the 
Albuquerque  City  -IMrectory,  upon  the  ground 
that  the  same  did  not  state  facts  sufficient 
to  constitute  a  defense  to  said  charge.  This 
demurrer  was  sustained  by  the  court.  Upon 
the  sustaining  of  the  demurrers  the  Attor- 
ney General  moved  for  Judgment  on  the 
pleadings,  the  respondents  both  declining 
to  plead  further  and  filing  a  statement  of 
their  Inability  to  plead  otherwise  than  In 
their  said  answers.  The  motion  of  the  At- 
torney General  has  been  granted. 

This  record  presents  two  questions  for 
consideration:  First  After  an  order  of  sus- 
pension by  this  court  from  practice  In  all 
of  the  courts  of  the  state,  is  it  a  contempt 
of  this  court  for  an  attorney  to  hold  himself 
oat  as  an  attorney  at  law,  by  means  of  keep- 
ing open  an  office  and  displaying  a  sign  or 
signs  upon  the  window  and  at  the  entrance 
of  his  said  office,  indicating  that  the  same  is 
a  law  office  and  that  he  Is  an  attorney  at  law, 
and  by  using  and  sending  through  the  malls 
stationery  Indicating  that  the  sender  is  an  at- 
torney at  law,  and  by  permitting  his  name 
to  be  published  In  a  telephone  directory  as 
an  attorney  at  law,  or  in  a  dty  directory? 
Second.  Does  an  order  of  suspension  from 
practice  In  all  of  the  courts  of  this  state  pro- 
hltdt  an  attorney  at  law  from  practice  In 
the  probate  or  other  Inferior  courts  during 
the  term  of  such  suspension?  Upon  both  rea- 
8<«  and  authority  both  of  these  questions 
most  be  answered  In  the  affirmative. 

1.  It  must  be  apparent  to  any  fair-minded 
person  that  the  holding  of  himself  out  as  an 
attorney  at  law,  by  means  of  the  keeitlng 


open  of  the  same  law  <^ce,  the  dlq^laylng- 
of  the  same  signs  upon  the  windows  and 
at  the  entrance  thereof,  the  nse  of  the  same 
stationery  and  the  sending  of  the  same 
through  the  malls,  the  permitting  of  his  name 
to  be  published  In  a  telephone  and  In  a  dty. 
directory,  by  an  attorn^,  exactly  the  same  as 
he  had  done  before  the  order  of  suspension 
from  practice,  necessarily  brings  him  Into 
direct  antagonism  of  the  order.  So  far  as 
the  public  are  concerned,  the  invitatloa  to 
visit  the  office  and  consult  the  attorney  re- 
mains unchanged,  and  the  order  of  the  court. 
It  known  to  them,  would  be  seen  to  be  of  no 
avail.  To  the  other  members  of  the  bar,  who 
necessarily  know  of  the  order,  his  conduct 
inevitably  must  be  regarded  as  a  reflection 
upon  the  dlgi^ty  and  authority  of  the  court 
making  the  order.  So  far  as  the  court  Itself 
is  concerned,  while  always  carefully  and 
sparingly  exerdslng  the  high  and  more  or 
less  arbitrary  power  of  disbarment  or  sus- 
pension of  an  attorney,  when  once  an  order 
Is  made,  it  owes  it  to  itself,  the  members  of 
the  bar,  and  the  public,  to  see  that  the  order 
is  fully  and  fairly  obeyed  and  to  punish  for 
Its  violatlcm.  That  such  acts  as  the  re- 
spondents are  shown  to  have  committed  are  a 
contempt  of  the  court,  see  Re  Maximilian  U 
I/lzotte,  82  R.  I.  386,  79  Atl.  960,  35  U  B. 
A.  (N.  S.)  794 ;  State  v.  Richardson,  125  La. 
644,  61  South.  673;  2  R.  C.  I*,  Attys.  at  Law, 
I  20S.  It  follows  that  both  of  the  respond- 
ents must  be  held  guilty  of  contempt  of  this 
court 

[2]  2.  The  respmident  Marron  Is  alone  con- 
cerned with  the  second  question  above  stated. 
Before  considering  that  question  it  may  be 
stated  that  it  appears  that  respondent  Mar- 
ron is  dearly  guilty  of  the  violation  of  the 
order  of  suspension  in  causing  to  be  prepared 
the  pleadings,  affidavit,  and  bond  in  the  at- 
tachment proceeding  heretofore  mentioned. 
He  did  Indirectly  what  he  was  forbidden 
to  do  directly,  viz.  practice  law  In  the  district 
court.  No  matter  how  urgent  haste  may 
have  been,  the  fact  remains  that  respondent 
was  debarred  by  the  order  from  doing  the 
acts  which  he  did.  There  were  many  other 
attorneys  in  Albuquerque  to  whom  the  busi- 
ness might  have  been  Intrusted  If  neither  of 
the  two  attorneys  desired  could  be  secured. 
Respondent  also  practiced  law  in  the  probate 
court,  and  this  brings  us  to  a  consideration 
of  the  second  question.  We  do  not  under- 
stand counsel  for  respondent  to  contend  that 
this  court  has  not  power  to  suspend  or  dis- 
bar from  practice  in  the  Inferior  courts,  but 
he  contends  that.  In  view  of  the  provisions 
of  the  statute,  the  order  in  this  case  did  not 
effectuate  tbat  result  The  argument  is 
based  upon  the  provisions  of  section  352, 
Code  1915,  which  is  as  follows: 

"No  person  can  practice  in  any  of  the  courts  of 
this  state  except  probate  courts  and  courts  of 
justices  of  the  peace,  nor  can  any  person  com- 
mence, conduct  or  defend  any  action  or  proceed- 
ing in  any  of  said  eourts  unless  he  shall  first 
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hare  obtained  a  temporary  license  as  her^  pro- 
vided, or  shall  have  been  granted  a  certificate  of 
admissiMi  to  the  bar  under  tiie  provisions  of  this 
chapter,  and  any  person  violating  the  provisions 
of  this  section  is  guilty  of  contempt  of  court" 

It  is  argued  that  inasmuch  as  tlie  right  to 
practice  law  In  the  probate  court  and  courts 
of  the  justices  of  the  peace  Is  not  derived 
from  any  order  of  admission  to  practice  by 
this  court,  an  order  of  suspension  from  prac- 
tice by  this  court  must  necessarily  refer  to 
the  practice  in  those  courts  where  an  order 
of  admission  is  necessary,  viz.  the  Supreme 
and  district  courts.  The  argument  is  faulty. 
Section  374,  Code  1915,  defines  the  effect  of 
suspension  and  disbarment  to  be  to  deprive 
the  attorney  of  the  right  to  appear  In  "any 
of  the  courts  of  this  state."  It  requires  con- 
struction to  narrow  the  meaning  of  the  words 
,  "any  of  the  courts"  so  as  to  Include  only  this 
court  and  the  district  courts.  And  there  is 
no  reason  for  so  narrowing  the  definition  of 
the  words.  If  an  attorney  has  been  guilty  of 
conduct  requiring,  in  the  judgment  of  the 
court,  bis  suspension  or  disbarment  from 
practice  in  this  and  the  district  courts,  the 
disqualification  causing  thO  suspension  or 
disbarment  lUcewlse  and  to  the  same  decree 
affects  hla  fitness  to  practice  in  the  probate 
or  other  inferior  courts,  where  often  some  of 
the  most  important  matters  ever  coming  be- 
fore courts  are  heard.  Nor  are  we  constrain- 
ed by  rules  of  statutory  constructi<m  to  so 
narrow  the  meaning  of  the  words.  The  mere 
tact  that  practitioners  in  probate  courts  and 
courts  of  the  justice  of  the  peace  require  no 
order  of  admission  to  practice  is  of  no  con- 
trolling force  In  the  construction  of  the  words 
of  the  statute.  If,  after  an  attorney  has  been 
elected  into  a  special  class  among  the  dti- 
eens,  possessed  of  many  high  privileges  and 
prerogatives,  he  is  found  wanting  and  Is  ex- 
pelled, either  temporarllj'  or  permanently, 
from  such  class.  It  is  not  only  competent,  but 
the  part  of  wisdom,  we  think,  for  the  Legis- 
lature to  provide,  as  we  hold  It  has  done, 
that  he  shall  also  lose  the  right  possessed  by 
the  unlicensed  citizen,  viz.  to  practice  in  the 
inferior  courts. 

It  may  be  stated  In  passing  that  a  decision 
of  this  question  is  not  necessary  to  a  decision 
of  the  case  and  makes  no  difference  In  the 
result  reached;  but,  as  it  is  presented  and 
is  properly  to  be  decided,  we  have  considered 
the  same. 

3.  It  thUs  appears  that  respondents  are 
guilty  of  contempt  of  this  court,  and  it  re- 
mains to  fix  their  punishment.  In  approadi- 
Ing  such  a  subject  the  court  does  so  with 
great  caution,  fully  realizing  the  arbitrary 
nature  of  the  power  exercised,  and  the  In- 
ability of  the  respondents  to  have  the  action 
reviewed,  thus  requiring  the  court,  In  com- 
mon Justice,  to  take  care  lest  injustice  be 
done. 

In  the  first  place  It  Is  to  be  observed  that 
both  respondents  disclaim  any  Intent  tp  vio- 
late the  order  of  suspension.  This  disclaimer 
is  entitled  to  consideration  by  the  court,  and 


under  many  circumstances  might  so  mitigate 
the  offense  as  to  require  no  more  punishment 
than  a  r^rlmand.  They  both  allege  that  they 
took  counsel  as  to  their  rights  under  the  or- 
der and  were  advised  that  their  course  of 
cmiduct  was  proper.  This  fact  reflects  up- 
on the  degree  of  punishment  required,  but 
has  no  effect  In  relieving  respondents  of  the- 
contempt  Itself.  State  ▼.  Bldiardson,  125  La. 
644,  61  South.  673.  On  the  other  band,  there 
is  something  in  the  conduct  of  respondents 
which  smacks  of  contumacy.  Tbey  are  at- 
torneys of  great  learning  and  ability  and 
wide  experience,  and  are  among  the  leaders 
of  the  bar  of  the  state.  It  is  difficult  for  the 
court  to  convict  them  of  ignorance  of  the 
law  and  of  the  fact  that  holding  themselves 
out  as  attorneys  the  same  as  before  the  or- 
der was  a  direct  contempt  of  the  court  mak- 
ing the  order.  Evidence  of  complete  submis- 
sion to  the  letter  and  spirit  of  the  order  and 
a  willingness  to  pay  the  penalty  heretofore 
imposed  seems  to  be  lacking.  It  therefore 
becomes  the  unpleasant  duty  of  the  court  to 
Impose  punishment  of  a  substantial  character. 
The  judgment  of  the  court  is  that  each  of 
the  respondents  pay  a  fine  to  the  state  of 
New  Mexico  in  the  sum  of  $500,  and  that 
each  stands  committed  until  Ills  fine  is  paid. 

PABKEB,  J.,  concurs. 

ROBERTS,  J.  (dissenting).  The  state,  on 
the  relation  of  its  Attorney  General,  in- 
stituted separate  proceedings  against  each 
of  the  above-named  respondents  for  the  pur- 
pose of  punishing  them  for  contempt  of  court. 
As  the  charges  against  each  respondent  are 
predicated  upon  a  violation  of  the  same  order 
and  the  facts  are  somewhat  identical,  I  will 
treat  the  two  cases  in  one  opinion.  The  re- 
spondents were,  prior  to  the  23d  day  of  Sep- 
tember, 1916,  members  of  the  bar  of  this 
state,  regularly  admitted  to  the  practice  of 
the  law  In  this  court,  and  were  practicing 
their  profession  in  the  dty  of  Albuquerque. 
They  were  partners  In  the  practice  of  the 
law.  Upon  the  date  above  mentioned,  by  or- 
der of  this  court,  they  were  suspended  "from 
practice  in  the  courts  of  this  state  fm*  the 
full  period  of  one  year."  Hie  Information 
filed  in  these  cases  charges  that  such  at- 
torneys have  violated  the  order  of  the  court, 
and  that  they  have  practiced  law  in  violation 
of  the  same.  As  to  both  respondents  It  Is 
charged  that  after  the  order  of  suspension 
was  entered  they  continued  to  maintain  law 
offices  in  the  dty  of  Albuquerque,  and  by 
signs  upon  the  doors  and  windows  thereof 
and  by  printed  letter  heads  held  themselves 
out  to  the  public  as  practicing  attorneys; 
further,  that  each  of  said  respondents  had, 
from  time  to  time,  advised  former  clients 
and  others  as  to  questions  of  law  relating  to 
various  matters  submitted  to  them.  As  to  the 
respondent  Marron  It  is  charged  that  In  the 
month  of  October,  1916,  ha  did  unlawfolly, 
willfully,   and   knowingly   violate  and  dla* 
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obey  the  said  order  of  flie  conrt,  and  did 
practice  law  In  tbls: 

"That  he  appeared  for,  advised,  and  repre- 
sented the  Oallup  State  Bank  in  the  matter  pt 
foreclosure  proceedings  in  settlement  of  certain 
chattel  mortgage  which  said  bank  held  against 
the  Navajo  Live  iStock  &  Trading  Company,  and 
diarged  and  collected  from  said  bank  an  attor- 
ney's fee  of  $250  for  such  services  rendered." 

In  paragraph  4  it  is  diarged  that  said 
Marron,  on  or  about  the  19th  day  of  October, 
1916,  in  said  connty  of  BernaUllo,  unlawfully, 
willfully,  and  knowingly  violated  and  dis- 
obeyed the  Bald  order  and  Judgment,  and  did 
practice  law,  in  that  he  prepared,  or  caused 
to  be  prepared,  in  his  office  in  the  city  of 
Albnqueraoe,  a  complaint  and  affidavit  for 
attachment  and  bond  in  attachment,  which 
was  thereafter  filed  in  the  district  court  of 
Bernalillo  County  in  an  action  entitled,  "State 
National  Bank  v.  P.  J.  Dye" ;  that  the  name 
of  attorney  for  plaintiff  appearing  upon  the 
files  of  the  record  in  said  cause  was  William 
A.  Keleher,  but  that  in  truth  and  in  fact  the 
said  Owen  N.  Marron  was  attorney  for  plain- 
tiff in  said  cause. 

The  tenth  paragraph  charges  that  said 
Marion,  in  the  months  of  October,  November, 
and  December,  1916,  in  the  (dty  of  Albuquer- 
que, in  the  county  of  Bernalillo,  state  of 
New  Mexico,  unlawfully,  willfully,  and  know- 
ingly violated  and  disobeyed  said  order  and 
Judgment,  and  did  practice  law  in  this,  that 
be  represented  one  Hoy  McDonald,  as  ad- 
ministrator of  the  estate  of  A.  J.  Hawley, 
deceased,  in  the  probate  court  of  BernalUlo 
comity,  N.  M,,  with  reference  to  the  prepara- 
tion of  papers,  pleadings,  and  orders  rela- 
tive to  said  estate. 

Paragraphs  6,  6,  7,  8,  and  9  of  the  infor- 
mation were,  upon  leave  of  the  court,  dis- 
missed by  the  Attorney  General ;  hence  need 
not  be  referred  to  here. 

By  the  fourth  paragraph  of  the  informa- 
tion against  Wood,  it  is  charged  that  said 
Wood,  on  the  7th  day  of  December,  1916, 
in  the  county  of  Bernalillo,  violated  said 
order,  in  that  he  then  and  there  drew  a  cer- 
tain mortgage  contract  for  one  W.  H.  Chris- 
man,  and  advised  the  said  Chrisman  upon 
questions  of  a  legal  nature,  and  did  then  and 
there  charge  a  fee  of  $10  for  such  service 
rendered. 

By  the  fifth  paragrraph  it  is  charged  that 
said  Wood,  on  the  ISth  day  of  October,  1916, 
in  the  town  of  Bluewater,  county  of  Valencia, 
Tiolated  said  order,  in  that  he  then  and  there 
appeared  for,  advised  and  represented,  cer- 
tain inhabitants  of  the  Bluewater  Irrigation 
District,  at  a  bearing  before  the  state  eag\- 
neer  of  the  state  of  New  Mexico,  and  at  such 
bearing  did  examine  and  cross-examine  va- 
rious witnesses,  and  did  interpose  objections 
to  the  evidence  introduced,  etc. 

By  the  sixth  paragraph  it  is  charged  that 
said  Wood,  on  the  30th  day  of  September, 
1916,  in  tlie  county  of  Bernalillo,  violated 
said  order,  in  that  he  examined  a  certain  ab- 
stract of  title  for  the  State  National  Bank 


and  rendered  a  legal  6pinion  tberfeon,  and 
charged  said  State  Bank  a  fee  for  such 
services,  and  then  and  there  advised  said 
bank  and  its  officers  upon  questions  of  a  legal 
nature,  and  that  upon  other  occasions  said 
Wood  rendered  legal  services  for  said  bank. 

By  the  seventh  paragraph  It  is  cliaTged 
that  on  the  24tb  day  of  January,  1914,  in  the 
county  of  BernalUlo,  said  Wood  examined  a 
certain  abstract  of  title  for  the  State  Na- 
tional Bank  and  rendered  a  legal  opinion 
thereon  in  the  matter  of  flUe  ita  which  O. 
Kelly  Knight  and  another  were  interested. 

To  these  informations  respcxidents  an- 
swered the  accusations  generally,  as  follows: 

"Answering  generally  the  said  information  and 
each  and  several  of  the  charges  therein  contain- 
ed, tliis  defendant  respectfully  idiows  to  the  court 
that  it  is  and  was  at  all  times  his  understanding 
and  honest  belief  that  the  order  of  suspension 
made  by  the  court  herein  in  accordance  with  its 
terms  and  with  the  provisions  of  the  statute  then 
in  ^ect  only  revoked  the  license  that  Iiad  previ- 
ously been  issued  to  bim  to  practice  in  the  courts 
of  the  state  of  New  Mexico  during  the  period  of 
such  suspension,  and  that  the  said  order  ^d  not 
deprive  him  of  any  of  the  rights  or  privileges 
possessed  or  enjoyed  generally  by  citizens  of  the 
state  of  New  Mexico,  and  only  suspended  such 
additional  privileges  not  enjoyed  by  citizens  gen- 
erally as  were  conferred  upon  him  by  the  order 
admitting  him  to  practice  as  an  attorney  and 
counselor  at  law ;  that  it  was  the  understanding 
and  the  honest  belief  of  this  defendant  that  the 
effect  of  the  order  of  suspension  was  to  forbid 
him  during  the  period  prescribed  from  appearing 
or  representing  clients  or  conducting  any  pro- 
ceedings for  clients  in  any  of  the  district  courts 
or  in  the  Supreme  Conrt  of  the  rtate,  but  that  it 
left  this  defendant  free  to  draw  contracts,  con- 
veyances, make  collections,  and  advise  in  mat- 
ters not  connected  with  the  conduct  of  suits  in 
the  said  courts,  to  act  as  director,  manager,  or 
agent  of  corporations,  etc.,  to  the  same  extent 
that  persons  not  admitted  to  practice  law  could 
and  might  lawfully  do;  that  the  language  used 
in  one  part  of  the  oplni<m  and  order  suspending 
this  defendant  expressly  referring  to  the  dis- 
trict courts  and  the  Supreme  Conrt  as  the  ones 
from  which  he  was  suspended  from  practicing, 
taken  in  connection  with  the  express  provisions 
of  the  statute  forbidding  persons  not  admitted  to 
practice  law  from  practicing  in  any  court  except 
the  probate  court  and  justice's  courts  of  this 
state,  and  the  further  provision  that  the  effect 
of  the  order  of  susi>ension  was  to  forbid  Oiia  de- 
fendant from  appearing  in  the  courts  were  plain 
and  definite,  and  was  the  measure  of  the  effect 
of  the  order  of  suspension;  that  this  defendant 
consulted  with  his  counsel  Mr.  A.  B.  Renehan, 
a  counselor  of  tliis  court,  as  to  his  rights  and 
duties  under  said  order,  and  was  advised  by  said 
counsel,  who  had  full  knowledge  of  all  the  facts, 
that  the  measure,  effect,  and  construction  of  the 
order  was  as  above  stated:  that  it  still  left  this 
defendant  an  attorney  at  law,  but  merely  sus- 
pended his  right  to  appear  for  or  represent  cli- 
ents, either  directly  or  indirectly,  in  proceedings 
in  the  district  courts  or  the  Supreme  Court  of 
the  state,  and  had  no  further  effect,  and  left  him 
meantime  free  to  do  anything  which  a  person 
not  admitted  to  the  bar  might  lawfully  do ;  that 
under  the  facts  and  circumstances  of  this  case, 
and  as  the  law  stood  at  the  time  of  such  sus- 
I)ension,  this  defendant  was  not  required  to 
change  the  signs  or  lettering  on  his  ofiiceB  or 
make  any  change  in  his  oflSce  stationery.  That 
this  defendant  annexes  hereto  and  returns  as  a 
part  of  this  answer  the  affidavit  of  Mr.  Rene- 
han as  to  the  advice  so  given.  And  this  defend- 
ant further,  shows  that  whatever  was  done  as 
hereinafter  ;idmitted,  set  forth,  and  alleged  was 
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done  by  this  d^endaat  openly  and  in  good  faitli. 
and  in  the  full  and  honest  belief  that  in  so  do- 
ing he  was  not  violatine  or  disobeying  the  order 
of  suspension,  and  ■without  any  purpose  or  in- 
tent upon  bis  part  to  disobey  or  violate  the  judg- 
ment or  order  of  this  court  saspending  him." 

As  to  the  charge  contained  in  both  infor- 
mations, as  to  the  keeping  open  of  law  of- 
fices, displaying  signs  and  using  printed,  let- 
ter heads,  and  carrying  their  names  in  tele- 
phone directories,  both  respondents  answered 
In  substantially  the  same  language,  whldi 
was  as  following  (quoting  from  the  answer 
filed  by  Marron): 

"Answering  paragraph  2  of  the  said  informa- 
tion this  defendant  denies  that  since  the  23d  day 
of  September,  1916,  he  did,  knowingly  or  other- 
wise, violate  and  disobey  the  said  order  and 
judgment  of  this  court,  and  denies  that,  except 
as  her«nafter  stated,  he  has  kept  open  a  law  of- 
fice or  habitually  advised  with  clients,  or  habit- 
ually rendered  legal  service  since  said  date,  or 
that  the  words  'law  office'  has  been  displayed  on 
the  windows  or  entrance  to  the  said  offices  at  all 
times  since  said  date,  or  that  envelopes  printed 
with  the  return  card  bearing  the  words  "Marron 
&  Wood,  Attorneys  and  Counselors,'  were  at  any 
time  used,  or  autiiorized  to  be  used,  by  this  de- 
fendant, or  that  this  defendant  caused  to  be  in- 
serted in  the  telephone  directory  or  the  city  di- 
rectory of  the  city  of  Albuqnerqne,  the  name 
'Marron  &  Wood,  Attys.'  or  'Marron  te  Wood, 
Attorneys.' 

"And,  further  answering  the  matters  and 
things  stated  in  paragraph  2  of  said  Information, 
this  defendant  respectfully  states  to  the  court 
that  the  facts  concerning  said  matters  are  as 
follows,  and  not  otherwise: 

"That  at  and  for  many  years  prior  to  the  time 
of  such  suspension,  the  firm  of  Marron  &  Wood, 
composed  of  this  defendant  and  Francis  B. 
Wood,  had  and  maintained  in  the  State  Na- 
tional Bank  Building  in  the  city  of  Albuquerque, 
N.  M.,  an  office  for  the  practice  of  law,  and  also 
for  the  transaction  of  various  other  business  in- 
terests which  this  defendant,  both  personally  and 
as  a  partner  with  the  said  Francis  B.  Wood,  was 
engaged  in  conducting.  That  the  windows  in 
said  offices  and  a  signboard  at  the  entrance  to 
said  offices  contained  the  words  'Liaw  Offices,' 
and  in  the  said  offices  were  kept  a  law  library, 
typewriters,  desks,  furniture,  etc. 

"That  this  defendant  is,  and  during  all  the 
times  herein  mentioned  was,  an  officer  and  di- 
rector in  several  corporations  doing  business  at 
Albuquerque  and  elsewhere,  and  is  and  has  been 
interested  in  a  number  of  business  enterprises 
and  undertakings  in  and  about  Albuquerque  and 
in  other  parts  of  the  state,  some  of  which  are 
his  personal  matters  and  others  are  enterprises 
and  affairs  of  Marron  &  Wood,  in  which  he  is 
a  partner,  making  it  necessary  that  he  and  his 
said  firin  have  and  maintain  an  office  for  the 
transaction  of  such  businesses  and  enterprises 
and  to  care  for  said  business  and  interests,  and 
that  for  suc(h  purposes  it  has  been  necessary  to 
maintain  and  keep  a  stenographer  and  typewrit- 
ers, desk,  stationery,  and  such  other  similar  fur- 
niture and  fixtures,  and  that  for  such  purposes 
he  had  found  it  necessary  to  and  has,  at  all 
times  during  said  period  and  during  business 
hours  as  his  health  would  i>ermit,  kept  the  said 
office  open  and  accessible  to  the  public  and  those 
with  whom  he  was  doing  business. 

"That  prior  to  the  23d  day  of  September,  1916, 
he  had  provided  a  quantity  of  letter  heads  which 
contained  ingraved  at  the  head  'Marron  &  Wood, 
Attorneys  and  Counselors,  State  National  Bank 
Building,  Albuquerque,  New  Mexico,  Owen  N. 
Marron,  EVands  B.  Wood,'  and  be  continued  to 
tise  the  said  letter  heads  as  thus  ingraved  in  the 
transaction  of  his  various  matters  of  business 
down  to  the  lOtb  day  of  March,  1917.    That 


upon  said  10th  day  of  March,  1917,  when  the 
act  amending  sections  335,  340,  351,  352,  be- 
came the  law  of  the  state  of  New  Mexico  [Laws 
1917,  c.  48],  he  directed  and  caused  the  words 
stating  or  indicating  that  the  said  offices  were 
law  offices  to  be  removed  from  the  windows  upon 
said  offices  and  from  the  entrance  thereto,  and 
no  such  words  have  been  used  or  appeared  there- 
on since,  and  he  immediately  discontinued,  and 
ever  since  has  discontinued,  to  use  the  said  of- 
fice stationery,  and  has  not  used  any  such  sta- 
tionery since  the  said  10th  day  of  March,  1917, 

"And  this  defendant  further  shows  that  he  has 
at  all  times  had  a  telephone  in  his  office,  and 
for  a  number  of  years  the  name  of  Marron  ft 
Wood  has  appeared  therein  in  manner  and  form 
as  stated  in  the  information.  That  this  defend- 
ant gave  nti  thought  or  attention  to  the  manner 
in  which  the  name  appeared  therein,  or  that  the 
word  'Attys.'  was  after  the  same.  'That  the  said 
telephone  company  issues  a  new  directory  peri- 
odically without  consulting  its  patrons,  and  is- 
sued a  new  telephone  directory  in  January,  1917, 
with  a  list  of  its  patrons,  and  without  sugges- 
tion or  direction  of  this  defendant  continued  and 
placed  therein  the  name  as  it  appears  in  said 
information,  and  that  this  defendant  gave  no 
order  or  direction  concerning  the  same,  and  gave 
no  thought  whatever  to  the  said  directory,  and 
first  became  aware  of  the  fact  that  it  had  been 
renewed  and  so  appeared  in  the  directory  when 
his  attention  was  called  thereto  in  the  charges 
filed  therein. 

"That  in  like  manner  a  list  or  directory  «f 
the  inhabitants  of  the  city  (^  Albuquerque  has 
been  annually  compiled  and  issued  by  certahi 
publishers,  and,  the  designation  charged  in  the 
complaint  as  appearing  in  Worley's  Albuquerque 
City  Directory  has  appeared  therein  for  several 
years  and  was  repeated  by  the  publishers  thereof 
in  the  January,  1917,  edition  of  said  directory 
without  any  order,  suggestion,  or  the  knowledge 
of  this  defendant,  and  he  had  not  in  any  man- 
ner thought  of  the  style  in  which  the  name  was 
inserted  in  said  directory  until  his  attention  was 
called  thereto  by  the  filing  of  the  charges  herein. 

"This  defendant  in  connection  with  his  other 
business  interests  has  advised  with  persons  who 
came  to  him  and  sought  advice  upon  questions 
unconnected  with  any  suit  or  legal  proceeding, 
in  the  full  understanding  and  belief  tnat  he  had 
a  lawful  and  constitutional  right  so  to  do,  and 
that  he  was  not  prohibited  or  forbidden  by  said 
judgment  of  suspension  from  giving  such  advice 
or  discussing  questions  of  law  and  giving  his 
opinion  thereon  to  his  fellow  directors  in  the 
corporations  in  which  he  has  been  and  is  inter- 
ested, or  to  others  seeking  sucli  advice,  but  this 
defendant  denies  that  he  has  at  any  time,  either 
directly  or  indirectly,  appeared  or  practiced  in 
either  the  district  courts  or  the  Supreme  Court 
of  the  state  of  New  Mexico,  or  directly  or  in- 
directly taken  any  steps  in  any  proceedings 
pending  or  contemplated  therein  or  in  any  of 
said  courts." 

"Except  as  above  expressly  stated  and  ad- 
mitted, this  defendant  denies  each  and  every  al- 
legation in  paragraph  nnmbered  2  in  said  peti- 
tion." 

Respondent  Marr<Hi,  answering  as  to  the 
charges  relative  to  the  servioes  performed 
for  the  Gallup  State  Bank,  alleged  that  he 
was  the  president  of  the  said  bonk,  and  that 
prior  to  the  month  of  December,  said  bank 
held  a  chattel  mortgage  upon  the  property  of 
the  Navajo  Live  Stock  &  Trading  Goiupany 
as  collateral  to  some  other  notes  and  indebt- 
edness held  and  owned  by  the  said  bank, 
which  indebtedness  was  for  a  large  sum  and 
it  was  a  very  important  matter  to  the  bank 
that  said  collateral  security  and  mortgage  be' 
carefully  handled  and  enforced  tor  Its  pro- 
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tecUon;  that  the  Navajo  Lire  Stock  ft  Trad- 
ing Coini>any  became  involved  in  flnanclal 
difficulties  and  was  of  doubtful  solvency,  and 
tbe  bank's  Inteieets  therein  became  Jeop- 
ardized, and  the  respondent,  learning  of  such 
condition,  went  to  Gallup  and  took  charge 
of  and  looked  after  the  interests  of  the  bank 
In  that  connection  in  bis  capacity  as  an  of- 
ficer and  as  president  of  the  said  bank ;  that 
defendant,  together  with  other  officers  of  the 
bank,  procured  the  services  of  one  Denny, 
an  attorney  at  law  of  Oallup,  to  assist  there- 
in and  proceeded  to  enforce  tbe  said  mort- 
gage out  of  court  by  taking  possession  of  tbe 
property  covered  thereby,  and  prepared  to 
sell  tbe  sam^  under  the  power  contained  in 
the  mortgage ;  tliat  through  the  efforts  of  the 
respondent  and  with  the  assistance  of  the 
said  attorney  the  amount  due  to  the  bank 
was  collected  and  paid  in  full  without  re- 
sorting to  any  proceedings  in  court ;  that  he 
had  no  regular  salary  as  president  of  the 
bank,  but  It  was  understood  that  for  any  ex- 
traordinary services  rendered  by  him  as  such 
president  be  would  be  compensated,  and  that 
respondent  liad  been  nearly  a  week  at  Gallup 
attending  to  such  matters  and  was  paid  by 
the  state  bank  for  his  services  in  the  sum  of 
$2S0. 

Answering  tbe  fourth  paragrapli,  respond- 
ent said: 

"That  on  or  about  the  lOth  day  of  October, 
1919,  the  officers  and  directors  of  the  State  Na- 
tional Bank  of  Albuquerque,  in  which  this  de- 
fendant is  one  of  the  directors,  instracted  this 
defendant  to  take  measures  to  enforce  tbe  note 
held  by  the  bank  against  one  F.  J.  Dye  and  to 
tiave  proceedings  instituted  to  procure  a  writ  of 
attac&ent  against  Dye  in  enforcing  the  note 
and  to  procure  an  attorney  to  institute  and  con- 
duct said  proceedings  on  behalf  of  the  bank. 
That  this  oefendant  turned  the  note  over  to  his 
stenographer,  instructed  her  to  procure  the  serv- 
ices of  either  Mr.  Georee  S.  Klock  or  Mr.  Wm. 
A.  Keleber  to  act  for  the  bank.  That  his  ste- 
nographer afterwards  reported  that  Mr.  Klock 
wag  out  of  town  and  Mr.  Keleber  engaged  in 
court,  and  haste  being  necessary  to  protect  the 
interests  of  the  bank,  this  defendant  directed  his 
stenographer  to  copy  a  form  used  in  an  attach- 
ment suit,  deliver  it  to  Mr.  Kdeher,  and  assist 
him  in  getting  up  the  papers  for  the  attachment 
That  this  defendant's  stenographer  did  so  as- 
sist Mr.  Eeleher  in  the  getting  out  and  prepara- 
tioB  of  the  papers,  which  were  thereupon  turned 
over  to  and  filed  by  Mr.  Keleber,  who  liad,  and 
has  since  had,  entire  charge,  direction,  and  con- 
trol of  said  suit,  and  this  defendant  never  was, 
directly  or  indirectly,  attorney  for  the  plaintiff 
in  that  cause,  and  the  said  Keleber  was  not 
appearing  for  or  instead  of  this  defendant,  but 
was  appearing  for  and  as  the  attorney  for  the 
State  National  Bank,  under  the  instructions 
from  the  bank  communicated  as  aforesaid,  and 
not  otherwise,  and  that  neither  in  the  cause 
mentioned  nor  in  any  other  cause  baa  the  said 
Wm.  A.  Keleber  appeared  for  or  in  lieu  of  or  as 
the  dummy  or  representative  of  this  defendant  in 
any  manner  whatsoever. 

''That  some  matters  which  were  in  charge  of 
this  defendant's  firm  at  the  time  of  the  entry  of 
the  order  of  snspension  were  turned  over  to  Mr. 
Keleher  at  the  direction  and  with  the  consent 
of  the  clients,  and  in  turning  them  over  this 
defendant  gave  to  the  said  Keleher  full  infor- 
mation as  to  the  proceedings  that  had  been  had 
in  the  canses,  the  theory  and  purpose  upon  which 
the  same  liad  been  conducted,  and  their  ideas 


as  to  the  best  methods  of  continuing  said 
causes,  to  the  end  that  their  client's  rights 
should  be  jeopardized  as  little  as  possible  by  the 
change,  but  this  defendant  has  never  had  any 
interest  in  or  participated,  directly  or  indirect- 
ly, in  the  fees  for  the  further  conduct  of  the  said 
cases,  nor  has  his  connection  therewith  been 
other  than  as  above  stated,  nor  has  he  nor  said 
firm  received  or  charged  any  fee  therein  since  the 
order  of  suspension.' 

Tbe  answer  to  paragraph  10  was  as  fol- 
lows: 

"Answering  the  paragraph  numbered  10  of  the 
information,  this  defendant  states  that  during 
the  year  1915  and  prior  to  September,  1916,  he 
had  represented  the  estate  of  A.  J.  Hawley  and 
Roy  McDonald  as  administrator  of  the  said  es- 
tate, and  had  performed  such  services  in  con- 
nection with  the  said  estate  and  the  management 
and  conduct  thereof  which  said  services  perform- 
ed prior  to  September,  1916,  were  of  the  value 
of  more  than  $35.  That  subsequent  to  Septem- 
ber, 1916,  at  the  request  of  the  said  Roy  Mc- 
Donald, and  to  save  esgtense,  he  assisted  in  the 
preparation  of  his  final  account  as  administra- 
tor and  in  drawing  certain  orders  in  the  probate 
court  to  close  the  account ;  that  the  estate  was 
a  small  one,  heavily  indebted,  and  that  this  de- 
fendant made  no  claim  for  any  compensation  for 
the  services  performed  after  September,  1916. 
That  the  said  services  were  rendered  for  McDon- 
ald in  the  full  and  honest  belief  of  this  defendant 
that  under  tbe  provisions  *  *  *  of  the  Com- 
piled Laws  he  was  not  barred  or  forbidden  by 
the  order  of  suspension  from  appearing  or  rep- 
resenting persons  in  the  probate  court" 

Respondent  Wood  answered  the  fourth, 
fifth  and  sixth  paragraplis  of  the  charge 
against  him  as  follows: 

"(4)  Answering  specifications  numbered  4  of 
said  information,  this  defendant  admits  that 
in  tbe  early  part  of  December,  1016,  the  particu- 
lar date  he  does  not  recollect,  at  the  instance 
of  W.  H.  Chrisman  and  other  directors  of  a 
corporation  known  as  the  Staplin  Mercantile 
Company  he  drew  a  contract  or  agreement  in  the 
nature  of  a  mortgage  between  Chrisman  aitd  tbe 
said  company,  advising  them  that  the  mortgage 
and  contract  as  thus  drawn  would  safeguard  the 
interests  of  both  and  carry  out  the  purpose  they 
had  in  mind,  and  charged  and  received  a  fee 
of  $10  for  drawing  tbe  papers,  which  said  con- 
tract or  mortgage  had  nothing  to  do,  directly 
or  indirectly,  with  any  suit  orlegal  proceedings 
pending  or  contemplated ;  but  this  defendant 
denies  that  in  so  doing  he  did  willfully  or  know- 
ingly violate  or  disobey  the  order  or  judgment 
of  the  court  and  this  defendant  shows  to  the 
court  that  he  drew  said  papers  and  chnrged  the 
said  sum  for  drawing  the  same  in  the  honest 
and  sincere  belief  that  he  had  a  lawful  right  to 
do  so  and  that  said  act  was  not  forbidden  bv  or 
in  violation  of  the  judgment  of  suspension  afore- 
said. 

"(5)  Answering  paragraph  6  of  the  said  infor- 
mation, this  defendant  admits  that  on  or  about 
the  18th  day  of  October,  1916,  at  the  town  of 
Bluewater,  Valencia  county,  N.  M.,  he  appear- 
ed for  and  represented  certain  inhabitants  of  the 
Bluewater  irrigation  district  at  a  hearing  before 
the  state  engineer  of  the  state  of  New  'Mexico, 
and  examined  and  cross-examined  various  wit- 
nesses and  made  objections  to  evidence  offered, 
etc.,  before  Mr.  EMtspatrick,  an  agent  or  repre- 
sentative of  the  state  engineer,  in  proceedings 
before  the  engineer  seeking  to  procure  and  retain 
certain  water  rights  of  the  said  inhabitants  as 
against  the  claims  of  other  parties  thereto  be- 
fore tlie  state  engineer,  and  he  expects  the  par- 
ties in  whose  behalf  he  acted  to  pay  him  for  such 
services,  and  this  defendant  denies  that  such 
conduct  was  unlawful,  or  thatin  ao  doing  he  will- 
fully or  knowingly  violated  or  disobeyed  the 
judgment  of  this '  conrt  stispending  liim   from 
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practice,  but,  on  tlie  contrary,  aUeges  that  be  ao 
represented  the  parties  before  the  state  engineer 
and  his  representative^  openly  and  in  good  faith 
and  in  the  honest  bebef  that  he  had  a  right  to 
do  so,  and  that  said  condact  was  not  forbidden 
by  or  in  violation  of  the  order  of  suspension. 

"(6)  Answering  paragraph  nnmbered  6 ,  of 
said  cause,  this  defendant  admits  that  some  time 
in  the  fall  of  1916,  and  subsequent  to  the  order 
of  suspension  at  the  request  of  some  one  con- 
nected with  the  State  National  Bank,  he  exam- 
ined an  abstract  of  title  to  certain  real  prop- 
erty and  the  records  of  Bernalillo  county  with 
reference  to  said  title,  and  reported  on  condi- 
tions of  the  title  as  so  found,  but  denies  that  he 
charged  or  received  any  fee  therefor. 

"This  defendant  further  admits  that  upon 
three  of  four  separate  occasions  since  that  time 
he  has  answered  questions  of  a  legal  nature  for 
different  officers  of  said  banlc  relating  to  the  af- 
fairs of  said  bank,  in  which  this  defendant  is  in- 
terested as  a  stockholder,  but  denies  that  he 
has  charged  or  been  paid  fee  therefor." 

To  eadi  of  said  answers  a  demurrer  was 
filed  by  the  state  upon  the  gro'Und  that  the 
matter  set  forth  In  each  paragraph  thereof 
did  not  constitute  a  sufficient  defense  to  the 
tiULTgee  in  the  iaformatlon.  The  court,  with- 
out an  opinion,  entered  an  order  sustaining 
the  demurrer  of  the  state,  and  the  respond- 
eots,  each  stating  that  they  liad  no  further 
defense  to  the  charge,  reiterated  their  prior 
statement  as  to  the  unintentional  violation 
of  the  orders  of  the  court,  and  submitted 
themselves  to  the  court  for  its  Judgment  in 
the  premises. 

Upon  a  further  investigation  as  to  the  law, 
I  have  become  convinced  that  we  committed 
an  error  in  sustaining  the  demurrer  to  the 
answers  filed  by  the  respond^its,  except  pos- 
ribly  as  to  that  paragraph  of  the  answer 
which  admitted  the  keeping  open  of  a  law 
ofilce  in  the  dty  of  Albuquerque,  with  the 
names  of  the  respondents  on  the  windows 
and  doors  thereof,  coupled  with  the  words 
"Law  Office,"  and  the  use  by  the  respondents 
of  letter  heads  and  stationery  bearing  their 
names  and  the  lnformati<m  that  they  were 
attoiTieys  at  law. 

As  to  the  other  charges  I  wUl  proceed  to 
state  my  reasons  for  the  view  which  I  enter- 
tain that  the  demurrer  should  liave  been 
overruled. 

By  chapter  63,  Laws  1909,  the  Legislature 
of  Oxe  state  itassed  an  act  to  provide  qual- 
ifications for  admission  to  the  bar,  created 
a  territorial  board  of  bar  examiners,  and 
established  the  procedure  for  the  distwrment 
of  attorneya  By  section  26  of  said  act  (sec- 
tion 352,  Code  191S),  it  was  provided: 

"No  person  can  practice  in  any  of  the  courts 
of  this  state  except  probate  courts  and  courts 
of  justices  of  tlie  peace,  nor  can  any  person  com- 
mence, conduct  or  defend  any  action  or  proceed- 
ing in  any  of  said  courts  unless  he  shall  first 
have  obtained  a  temporary  license  as  herein  pro- 
vided, or  shall  have  been  granted  a  certificate 
of  admission  to  the  bar  under  the  provisions 
of  this  chapter,  and  any  person  violating  the 
provisions  of  this  section  is  guilty  of  contempt 
of  court." 

By  this  sectl<»i  it  will  be  seen  that  it  was 
not  the  intuition  of  the  Legislature  to  pre- 
scribe any  qualifications  or  require  a  person 
to  be  a  member  of  the  bar  in  order  to  prac- 


tice before  the  probate  ooarts  or  In  the 
courts  of  the  justices  of  the  peace.  This 
chapter  provided  a  procedure  for  disbar- 
ment or  suspension  of  attorneys,  and  under- 
took to  state  the  grounds  justifying  the  dis- 
barment. By  section  48  of  such  chapter  (ijeo- 
tion  374,  Code  1016)  it  was  provided: 

"EveiT  judgment  or  order  of  disbarment  or 
suspension  made  in  pursuance  of  this  chapter 
by  the  Supreme  Court  of  this  state,  shall  oper- 
ate while  It  continues  in  force  to  deny  the  par- 
ty against  whom  the  same  is  rendered  the  right 
to  ai^ear  in  any  of  the  courts  of  this  state; 
but  an  attorney  at  law,  who  by  such  order  cr 
judgment  of  the  Supreme  Court  has  been  dis- 
barred from  practice  or  suspended  for  a  longer 
period  than  two  years  for  any  offense  not  in- 
dictable, on  application  to  the  Supreme  Court 
may  be  reinstated  as  such  attorney  in  the  dia- 
cretion  of  the  court  at  any  time  after  two 
years  from  the  date  of  such  judgment" 

The  order  of  the  court  in  the  original  pro- 
ceeding for  the  disbarment  of  the  respond- 
ents was  as  follows: 

"It  is  further  considered  and  adjudged  by  the 
court  that  the  said  respondents,  Owen  N.  Mar- 
ron  and  Francis  E.  Wood,  and  each  of  them, 
as  to  the  seventh  and  eighth  specifications  of  the 
complaint,  be  and  they  hereby  are  suspended 
from  practice  in  the  courts  of  this  state  for 
the  full  period  of  one  year." 

In  the  argument  on  the  demurrers  It  was 
contended  by  the  Attorney  General  that  the 
above  order  not  only  deprived  the  respond- 
ents of  the  right  to  appear  and  practice  in 
the  Supreme  Court  and  the  district  courts  of 
the  state,  but  that  it  likewise  deprived  them 
of  their  right  to  appear  in  the  probate  courts 
and  the  courts  of  the  justices  of  the  peace  or 
l>efore  administrative  Iraards  or  officers,  or 
to  examine  and  pass  upon  abstracts  of  title 
and  to  draw  contracts,  eta  From  a  reading 
of  the  statutes,  above  quoted.  It  is  apparent 
to  me  that  the  last  section,  which  provides 
that  every  judgment  or  order  for  disbarment 
or  suspension  shall  operate  while  It  continues 
in  force  to  deny  the  i)arty  against  whom  the 
same  is  rendered  tlie  right  to  appear  in  auy 
of  ttie  courts  of  this  territory,  refers  to  the 
courts  named  by  the  Legislature  in  the  prior 
section,  viz.  the  Supreme  Court  and  the  dis- 
trict courts.  I  think  that  under  the  well-rec- 
Qgnlzed  rules  of  statutory  construction  the 
latter  section  cannot  be  given  any  broader  in- 
terpretation. In  Justification  for  my  Inter- 
pretation of  this  section,  I  quote  as  follows 
from  Sutherland  on  Statutory  Construction, 
{  344: 

"Therefore,  it  is  an  elemmtaiy  rule  of  con- 
struction that  all  the  parts  of  an  act  relating 
to  the  some  subject  should  be  consdered  to- 
gether, and  not  each  by  itself.  By  such  a  read- 
ing and  consideration  of  a  statute  its  object  or 
genera]  Intent  is  sought  for,  and  the  consistent 
auxiliary  effect  of  each  individual  part.  Flex- 
ible language  which  may  be  used  in  a  restricted 
or  extensive  sense  will  be  construed  to  make  it 
consistent  with  the  purpose  of  the  act  and  th» 
intended  modes  of  its  operation  as  indicated  by 
such  general  intent,  survey,  and  compnrison. 
*Ex  antecedentibus  et  consequentibus  fit  optima 
interpretatio,'  The  order  in  which  provisions 
occur  in  a  statute  is  immaterial  where  the 
meaning  ia  plain  and  .tiiere  is  not  a  total  con- 
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fli<!t.  A  later  elauw  or  iMovinon  may  qualify 
•n  earlier  one,  and  the  conTerse  is  equally  true. ' 

Alao  from  the  case  of  HoU  v.  Desbler,  71 
Pac.  299: 

"  'Ex  antecedentibiu  et  oonaequentibuB  fit  op- 
tima  interpretatio'  i«  one  of  the  most  important 
canons  of  construction.  •Every  part  of  a  stat- 
ute should  be  brought  Into  action  in  order  to 
collect  from  the  whole  one  uniform  and  con- 
sistent sense,  if  that  may  be  .done;  or,  in  other 
words,  the  coDstruction  must  be  made  upon  the 
entire  statute,  and  not  merely  upon  disjointed 

garta  of  it ;  Broom's  Legal  Maxims,  613.  "It 
I  the  most  natural  and  genuine  exposition  of  a 
statute,'  says  Lord  Coke,  'to  construe  one  part 
of  the  statute  by  another  part  of  the  same  stat- 
ute, for  that  best  expresseth  the  meaning  of  the 
maker.'    Co.  Litt.  381a." 

Certainly,  when  the  Legislature  provided 
only  for  adinilsslwi  to  practice  in  the  Su- 
preme and  district  courts  and  authorized  per- 
sons not  admitted  to  the  bar  to  practice  to 
the  inferior  courts,  and  later  stated  that  an 
order  of  disbarment  should  have  the  effect 
to  deprive  the  offending  attorney  of  his  right 
to  practice  in  all  the  courts  of  the  state,  It 
was  r^errlng  to  the  Supreme  and  district 
oourt^ 

This  being  true,  we  must  next  consider  the 
order  of  the  court  suspending  the  respond- 
ents, and  ascertata  whether  it  was  the  toten- 
tlon  of  the  court  to  maktog  the  order  to  go 
beyond  the  statute  and  to  deprive  the  re- 
spondents of  the  right  which  they  would  have 
enjoyed  had  they  never  been  admitted  as 
members  of  the  bar.  In  other  words,  we 
must  determtoe  whether  or  not  it  was  the 
totentlon  of  the  court,  by  entertog  the  order 
to  question,  to  deprive  the  respcmdents  of  a 
right  which  might  properly  be  exercised  by 
any  citizen  of  the  state,  however  immoral, 
corrupt  or  tocompetent  he  might  be.  It  is 
true,  the  order  says  that  resp<Mident8  are 
suspended  from  practicing  to  the  courts  of 
the  state  for  the  period  of  one  year,  but  to 
view  of  the  statute  which,  as  I  have  stated, 
is  subject  to  the  construction  that  It  means 
only  the  Supreme  and  district  courts,  I  be- 
lieve the  order  of  the  court,  construed  to 
CMUiection  therewith,  can  reasonably  only  be 
taterpreted  as  bavtog  the  same  effect,  viz. 
the  suspension  of  the  respondents  from  the 
right  to  practice  to  the  Supreme  and  district 
courts;  that  this  is  the  proper  construction 
of  the  order  is  demonstrated  by  a  reference 
to  the  opinion  of  the  court  to  the  former  case. 
niere  the  court  said: 

"We  find  that  the  remMndents  and  each  of 
them  should  be  suspended  from  further  practice 
as  attorneys  at  law.  in  this  and  the  district 
courts  of  tlie  state  or  New  Mexico,  for  a  perioo 
of  one  year  from  the  date  of  this  opinion.'*^ 

'It  is  true  the  court  said,  to  dealing  with 
another  charge  against  Mr.  Wood: 

"That  said  Francis  E.  Wood  be  and  he  is  here- 
by suspended  from  further  practice  in  the  courts 
of  New  Mexico  as  an  attorney  at  law  for  and 
during  the  period  of  one  year  from  the  date  here- 
of." 

Bat,   construtog   this  language   with   the 
later  espre8Bl<Hi  by  the  court  as  to  the  effect 
of  its  order,  it  qeeois  to  me  that  we  should 
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bold  that  reotoDdenta  were  oidy  soi^j^nded 
tmm  practice  to  the  Supreme  and  district 
courts  of  the  state,  and  that  as  to  the  to- 
ferior  courts  these  rei^ondents  had  the  same 
right  as  any  other  dthten  of  the  state  who 
had  never  been  admitted  to -the  bar. 

Assuming,  for  the  sake  of  argument,  that 
the  court  would  have  the  power  to  strip  an 
attorney  at  law  of  rights  and  liberties  which 
had  never  been  conferred  upon  such  citizen  by 
the  court,  and  which  any  cltleen  of  the  state 
mi^t  enjoy  and  exercise  without  betog  a 
member  of  the  bar,  should  we  so  construe  the 
order  made  to  this  case  and  thereby  exercise 
the  right  to  punish  the  resqimndent  herein) 
It  seems  to  me  that  this  question  must  be 
answered  to  the  negative. 

In  support  of  my  contention  that  the  sus- 
pension of  the  respondents  did  not  place  them 
to  a  different  position  than  that  occupied  by 
other  citizens  of  the  state,  not  members  of 
the  bar,  I  cite  the  case  of  State  ▼.  Swan,  60 
Kan.  461,  06  Pac.  750.    The  court  said : 

"The  revocation  of  the  license  of  Norris  and 
his  disbarment  place  him  in  the  same  status  aa 
if  he  had  never  been  admitted  to  practice." 

In  the  case  of  Danforth  v.  Egan,  23  S.  IX 
48,  119  N.  W.  1021,  139  Am.  St.  Bep.  1030, 
20  Ann.  Cas.  418,  the  court  said: 

"As  regards  the  effect  of  disbarment,  the  au* 
thorities  are  uniform  that  it  deprives  the  party 
disbarred  of  every  privilege  to  which  his  license 
had  entitled  bim.^' 

The  disbarment  or  suspension  of  an  attor- 
ney from  his  right  to  practice  law  is  not  for 
the  purpose  of  punlshtog  the  suspended  or 
disbarred  member,  but  for  the  protraction  of 
the  public  The  court  grants  to  a  citizen  the 
right  to  practice  law  to  the  Supreme  and 
district  courts.  It  grants  blm  nothtog  more. 
He  has,  without  any  action  on  the  part  of  the 
Supreme  Court,  the  right  to  appear  before 
the  probate  court  and  Justices  of  the  peace* 
to  draw  contracts,  examtoe  abstracts  of  title, 
and  do  various  other  acts  charged  to  have 
been  done  by  the  respondents  herein.  Can 
the  court,  where  proceedings  are  instituted 
to  disbar  or  suspend  attorneys,  take  from 
such  attorneys  rights  which  It  has  not  grant- 
ed to  them,  and  which  were  enjoyed  before 
admission  to  the  bar?  I  claim  it  cannot.  If 
It  can  reach  out,  in  proceedings  for  disbar- 
ment from  practice,  and  strip  a  man  of  the 
rl^t  to  do  those  things  which  he  could  law- 
fully do  without  admission  to  the  first  In- 
stance, it  could,  with  equal  propriety,  strip 
him  of  any  or  all  other  rights  enjoyed  by 
the  ordinary  citizen,  such,  for  example,  as 
the  right  to  buy  and  s^  property,  to  engage 
to  bustoess  enterprises,  to  vote  or  to  bold 
<^ce.  In  disbarment  proceedings  the  court 
has  only  the  power  to  take  from  the  offendtog 
attorney  such  rights  and  powers  as  the  court 
has  conferred  upon  him.  In  other  words,  to 
take  from  blm  a  privilege  which  It  has  grant- 
ed him. 

If  the  order  made  in  the  origtoal  disbar- 
ment procee^togB  is  as  broad  as  Is  contended 
by  the  Attorney  General,  it  would  be  void  to 
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so  far  as  it  attempted  to  take  from  ttiese  re- 
spondents the  right  to  represent  others  In 
proceedings  before  administrative  officers  or 
boards  and  in  courts  inferior  to  the  district 
courts;  hence  they  would  not  be  subject  to 
punishment  for  contempt  for  having  violated 
the  same  in  that  regard. 

Certainly  if  the  order  heretofore  made  was 
■ambiguous  or  uncertain  and  was  susceptible 
of  two  constructions,  xm6&t  one  of  whidi  the 
respondents  would  be  guilty  and  subject  to 
punishment  and  under  the  other  innocent  of 
Any  intentional  disrespect  for  tibe  court  or 
violation  of  its  order,  that  construction  should 
be  adopted  by  the  court  which  would  acquit 
the  respondents  of  contemptuous  conduct  to- 
ward the  court. 

The  order  or  decree  alleged  to  have  been 
violated  must  be  definite  and  certain,  and  a 
respondent  will  not  be  held  in  contempt  for 
alleged  violation  of  an  order  wanting  in  these 
«88ential  respects,  especially  where  the  viola- 
tion claimed  pertains  to  the  Indefloite  and 
uncertain  iwrtlon  of  the  order  claimed  to 
have  been  violated.  9  Cyc.  11 ;  Zelgfield  v. 
Norworth,  148  App.  Dlv.  185, 133  N.  I.  Snpp. 
208;  Ketchum  v.  Edwards,  153  N.  Y.  534, 
47  N.  E.  918;  Youker  v.  Youker,  122  App, 
Dlv.  901,  106  N.  Y.  Supp.  810;  Coffin  v.  Cof- 
fin, 161  App.  Dlv.  215,  146  N.  Y.  Supp.  565 ; 
Moore  v.  Smith,  70  App.  Dlv.  614,  74  N.  Y. 
Supp.  1089;  Ross  v.  BuUer,  57  Hun,  110, 
10  N.  Y.  Supp.  444;  German  Sav.  Bank  v. 
Habel,  80  N.  Y.  273;  Prlvett  v.  Pressley,  62 
Ind.  491;  Eleley  v.  Whitcher,  18  Ind.  458; 
Blrchett  V.  Boiling,  5  Munf.  (Va.)  442,  4d6; 
Bauer  v.*  Byrd,  245  Pa.  441,  01  AtL  850.  In 
9  Cyc.  at  page  11,  it  is  said: 

"In  order  to  be  valid  and  binding  the  order 
must  be  certain  or  definite  in  its  terms.  The 
charge  of  contempt  cannot  be  established  for 
failure  to  comply  with  uncertain  or  indefinite 
orders,  judgments,  or  mandates." 

In  Ketchum  v.  Edwards,  supra,  tbe  court 
said: 

"As  punishment  for  contempt  Involves,  or  may 
involve,  not  only  loss  of  property,  bnt  liberty, 
it  is  a  reasonable  requirement  that  the  mandate 
alleged  to  be  violated  should  be  clearly  express- 
ed ;  and,  when  applied  to  the  act  complained  of, 
it  should  appear  with  reasonable  certainty  that 
it  bad  been  violated." 

"If  there  is  one  thing  which  is  well  settled 
in  reference  to  tbe  [K>wer  of  the  court  to  en- 
force by  attachment  its  judgment  or  decree,  it 
is  that  such  judgment  or  decree  shall  be  definite 
and  certain."    Boss  v.  Butler,  supra. 

In  Bauer  v.  Byrd,  supra,  the  Supreme 
Court  of  Pennsylvania  held  that,  while  it  was 
respondent's  duty  to  comply  in  good  faith 
with  the  decrees  of  the  court,  yet  where  those 
decrees  were  indefinite  and  conflicting,  he 
would  not  be  adjudged  in  contempt  for  an 
alleged  violation  of  such  decrees. 

From  our  order  and  determination  in  tbe 
premises  these  respondents  are  without  rem- 
edy; they  can  only  submit  to  our  Judgment. 
This  being  true,  it  se^ns  to  me  that  we  should 
give  them  the  benefit  of  any  doubtful  lan- 
guage contained  in  the  order  and  accept 
their  sworn  statement  that  they  honestly  ao 


construed  it  and  intended  no  disrespect  to- 
wards the  court,  by  the  varioas  matters 
charged  against  them,  etcept  in  the  second 
paragrai^  of  the  information,  whlCh  will 
be  referred  to  hereafter. 

Even  if  we  should  assume  that  the  order 
of  the  court  was  as  broad  as  Is  contended  for 
by  the  state  and  had  the  effect  of  suspending 
the  respondents  from  the  right  to  practice 
in  any  of  tbe  courts  of  the  state,  there  is  no 
showing  that  the  respondent  Wood  has  vio- 
lated the  order  in  this  regard.  There  is  no 
charge  contained  in  the  Information  tliat  he 
has  appeared  or  practiced  before  any  court 
in  the  state.  It  Is  true  there  is  an  allegation 
to  the  effect  that  he  appeared  before  the  state 
engineer,  an  administrative  officer  of  tbe  state, 
in  the  matter  of  an  application  for  water 
rights.  It  Is  argued  tliat  the  matter  In  which 
be  appeared  before  the  state  engineer  could 
go,  by  appeal,  from  that  officer  into  one  of 
the  district  courts  of  tbe  state,  and  there- 
fore be  appeared  before  an  administrative  of- 
ficer in  a  matter  which  might,  by  appeal,  go 
to  a  district  court,  and  that  be  was,  in  effect, 
"practicing  law  in  the  courts  of  the  stat&" 
This  is  answered  by  the  following  quotations 
from  the  case  of  Hall  v.  Sawyer,  47  Baib. 
(N.  Y.)  116,  which  reads  as  follows: 

"While  all  this  is  conceded  to  the  position  and 
argument  of  the  plaintifif,  I  am-  not  able  to  see 
its  application  to  this  case.  The  act  supposed 
to  be  in  violation  of  the  law,  as  we  have  laid 
it  down,  was  not  performed  in  any  court  of 
record ;  it  was  performed  before  the  county  court 
obtained  jurisdiction  of  the  action.  No  act  is 
shown  to  have  been  performed  by  Smith  in  the 
county  court.  Jurisdiction  is  obtained  by  tbe 
county  court  by  the  filing  of  the  return  by  the 
justice.  Any  person  may  appear  in  a  justice's 
court  as  attorney  for  anotiier,  except  the  con- 
stable who  served  the  original  or  jury  process. 
The  signing  of  the  notice  of  appeal  is  tie  only 
act  that  is  (Ejected  to.  This  notice  has  the  de- 
fendant's name  attached  to  it,  by  W.  J.  Smith, 
his  attorney.  It  is  to  be  presumed,  therefore, 
that  no  other  act  was  performed  by  attorney  be- 
fore the  filing  of  the  return.  An  authorized 
attorney  did  appear  for  the  defendant  after  the 
action  was  in  the  county  court.  The  notice, 
so  signed  and  complained  of,  is  entitled  in  the 
justice's  court,  and  when  it  was  so  signed,  there 
was  no  action  in  the  county  court.  Without  an 
affidavit  to  explain  the  authority  for  signing 
this  notice,  it  was  an  act  that  any  person  might 
do  for  another  by  request,  whether  be  bad  been 
admitted  by  the  court  to  practice  in  tbe  courts 
of  record  or  not." 

This  quotation,  it  seems  to  me,  disposed 
likewise  of  the  contention  that  respondent 
Wood  violated  the  order  by  drawing  the  con- 
tract between  Chrlsman  and  the  Mercantile 
Company,  and  examining  abstracts  and  pass- 
ing upon  titles.  These  matters  are  done,  I 
presume,  every  day  by  persons  not  lawyers 
nor  possessed  of  any  legal  qualifications  what- 
ever. In  this  connection  I  cite  the  case  ot 
Dunlap  V.  Lebus,  112  Ky.  237,  65  S.  W.  441, 
where  one,  not  an  attorney  at  lav,  represent- 
ed another  in  securing  a  reduction  of  a  tax 
claim.  Tbe  court  held  that  such  party  was 
entitled  to  recover  the  agreed  compensation 
as  such  services  could  be  performed  by  a 
layman  as  well  as  a  lamyer. 
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Relative  to  the  charges  against  respon- 
dent Marron,  I  think  It  would  have  been 
contempt  for  any  person,  not  a  member  of 
the  bar,  to  have  done  the  things  charged 
against  said  resjwndent  relative  to  the  chat- 
tel mortgage  transaction  for  the  bank  at  Gal- 
lup. Further  than  this,  the  respondent  was 
president  of  the  bank,  and  it  seems  to  me 
that  he  could  as  svuA  president,  without 
violating  the  order  of  the  court,  liave  taken 
all  the  steps  which  he  did  take  to  collect 
the  m<»iey  due  the  bank  under  the  mort- 
gage. In  doing  this  he  did  not  even  ai^tear 
In  any  of  the  Inferior  courts  of  the  state, 
and  simply,  as  agent  of  the  bank,  took  pos- 
session of  the  property.  Hie  fact  that  the 
bank  compensated  him  for  his  services,  It 
seems  to  me,  does  not  concern  the  court,  as 
such  compensation  cannot  be  held  to  have 
been  paid  him  as  an  attorney  at  law,  but 
rather  as  president  of  the  bank  for  the  time 
and  services  which  he  had  exi)ended  in  its 
Itebalf  as  its  president,  not  as  a  lawyer. 

As  to  the  charge  that  he  practiced  law 
in  connection  with  the  attachment  suit  on 
behalf  of  the  State  National  Bank  v.  Dye, 
this,  it  seems  to  me,  is  a  very  trivial  matter, 
not  even  justifying  the  censure  of  the  court. 
He  was  a  director  of  the  bank,  and  as  such 
director,  together  with  his  fellow  directors, 
took  the  necessary  steps  to  protect  the  bank's 
interests  and  to  procure  some  attorney  to  in- 
stitute attachment  proceedings.  Ifarroa  liad 
been  a  practicing  lawyer  for  many  years, 
and  all  he  did  in  the  premises  was  to  direct 
the  stenographer  employed  by  the  firm  to 
procure  one  of  two  lawyers  to  Institute  the 
proceedings.  One  lawyer  being  out  of  town 
and  the  other  engaged  In  court  in  the  trial 
of  a  case,  in  order  to  ezj)edite  the  matter  he 
directed  the  stenographer  to  copy,  from  a 
form  used  by  the  Arm  in  previous  litigation, 
a  complaint  in  attachment,  in  order  that  It 
might  be  ready  for  the  lawyer  employed  to 
represent  the  bank  to  file  when  he  should  be 
at  liberty  to  do  so.  This  act,  I  do  not  be- 
lieve, could  be  reasonably  construed  as  the 
practice  of  law,  for  it  might  have  been  done 
by  any  layman  in  possession  of  a  form  used 
In  such  cases. 

As  to  bis  appearance  in  tiie  probate  court, 
I  l>elleve,  under  the  atiee  ot  the  court,  he 
had  a  right  to  do  so;  but  if  it  be  assumed 
tliat  the  order  was  as  broad  as  is  contended 
for  by  the  attorney  g:eneral,  I  think  Mr.  Mar- 
ron, In  doing  the  acts  in  this  regard,  has  dear- 
ly shown  that  he  had  no  intent  to  violate  the 
order  of  the  court  For  his  services  rende9r>- 
ed  he  made  no  charge,  and  slmi^  drew  the 
final  report  for  the  administrator  whom  he 
had  previotBdy  represented,  in  order  to  save 
the  nwtsey  for  an-  insolvent  estate.  He  did 
not  even  appear  in  the  probate  court  I 
tblnlc  any  citizen  could  have  prepared  the 
final  report  for  the  administrator,  and  that 
under  the  drcnmstances  Mr,  Marron  could 
properly  do  so. 
For  the  reasons  stated,  I  think  the  court 


should  have  overruled  the  demurrer  of  the 
state  as  to  these  paragraphs  of  the  answer. 
As  to  tbat  paragraph  of  the  answer  which 
set  forth  the  fact  that  respondent  had  main- 
tained an  office  In  the  dty  of  Albuquerque, 
vrith  their  names  on  the  doors  and  windows 
thereof,  and  followed  by  the  words  "Law 
Office"  and  the  use  of  letter  heads  and  sta- 
tionery bearing  their  names,  coupled  with 
the  words  "Attorney  at  Law",  etc.,  I  do  not 
believe  that  the  respondents  were  justified 
in  continuing  to  hold  themselves  out  to  the 
public  tn  this  manner  as  attorneys  at  law. 
They  have,  however,  disclaimed  any  Intention 
by  so  doing  to  violate  the  order  of  the  court 
or  to  show  any  dlsresi>ect  to  the  conrt 
They  both  state  that  since  the  enactment  of 
chapter  48,  Laws  1917,  which  prohibits  per- 
sons not  licensees  to  practice  law  from  hold- 
ing themselves  out  as  attorneys  at  law,  they 
removed  the  words  "Law  Office"  from  their 
doors  and  windows,  and  ceased  to  use  letter 
heads  as  stated.  In  a  note  to  the  case  of 
O'Flinn  V.  State  of  Miss.  9  L.  B.  A  (N.S.) 
1119,  dealing  with  the  effect  of  denial  under 
oath  to  purge  <xie  6f  criminal  contempt,  the 
writer  of  the  note  says: 

"The  weight  of  authority  may  be  said  to  hold 
that  in  cases  of  constmctive  or  indirect  crimr 
inal  contempt,  if  the  contempt  consists  of  acts 
or  statements  which  are  ambifnious  in  character, 
and  which  are  capable  of  two  constructions,  one 
of  which  would  amount  to  contempt  and  the 
other  not  so  that  the  intent  of  the  party  himself 
becomes  the  material  question  of  inquiry,  then 
a  denial  on  oath  by  such  party  of  an  intent  to 
show  disrespect  to  the  conrt  is  conclusive,  and 
cannot  be  disputed." 

Several  cases  are  cited  so  holding.  Here 
respondents  both  say  that  they  Intended  no 
disrespect  to  the  court  by  the  use  of  letter 
heads  and  Oteit  failure  to  remove  the  signs 
from  their  doiH's  and  windows,  and  believed, 
further,  that  it  was  no  violation  of  the  order 
of  the  court  to  maintain  such  signs  or  to 
use  such  stationery. 

As  stated,  I  do  not  l>elieve  respondents 
should  have  acted  as  they  did,  but  as  they 
have  disclaimed  any  intent  to  violate  the 
order  of  the  court  or  treat  it  with  disrespect 
and  both  say  they  will  strictly  refrain  in 
the  future  from  such  acts,  I  am  not  willing 
to  give  my  assent  to  an  order  reqnlring  them 
to  pAy  a  heavy  fine. 

In  justification  of  my  views,  that  such 
suspended  attorneys  had  no  right  to  bold 
thonselves  out  to  the  public  as  licensed 
attorneys,  after  the  order  of  suspension  was 
entered,  I  dte  the  case  of  In  Be  Bailey,  60 
Mont  365,  146  Pac.  1101,  Ann.  Gas.  1917B, 
119&  In  this  case  one  who  had  never  been 
admitted  to  the  bar  c^)ened  a  law  office,  and 
by  printed  signs,  cards,  letter  heads,  etc., 
held  himself  out  to  the  world  as  a  practicing 
attorney,  and  accepted  cases  for  clients  and 
appeared  in  the  courts  of  record  as  an  attor- 
ney at  law.  It  is  true  tn  that  state  there 
was  a  statute  q>edflcally  conferring  upon 
the  Supreme  Court  the  power  to  punish,  as 
for   cont^npt,  such  acts  and   conduct     JL 


Digitized  by 


Google 


20 


167  PACIFIC  REPORTER 


CN.M. 


think,  however,  In  the  absence  of  such  a 
statute,  the  court  would  have  the  power  to 
punish  as  for  contempt  one  holding  himself 
out  to  the  world  as  an  attorney  at  law,  for 
by  so  doing  he  necessarily  conveys  the 
Information  that  he  Is  possessed  of  a  license 
Issued  by  this  court,  authorizing  him  to  act 
as  attorney  at  law.  If  not  licensed,  he  has 
no  such  right,  and  only  by  virtue  of  a  li- 
cense could  he  appear  for  and  represent 
litigants  in  the  Supreme  and  district  courts. 
In  the  case  dted,  where  the  acts  were  much 
more  flagrant,  and  there  was  no  attempt  to 
palliate  or  excuse,  the  court  only  imposed 
a    fine   of   $250   upon   the   offending   party. 

In  the  present  case  I  feel  satisfied  that  a 
reprimand  would  accomplish  the  ends  sought, 
viz.  future  compliance,  in  good  faith,  with 
the  order  of  the  court,  and  that  the  ends  of 
Justice  will  not  warrant  the  mulcting  of 
respondents  with  a  heavy  flue. 

For  the  foregoing  retisons  I  cannot  concur 
In  the  majority  opinion. 


STATE   NAT.   BANK   OF   ARTESIA   v. 

CLAYTON  et  al.     (JOYCD-PRUETT 

CO.,  Intervener).     (No.  2038.) 

(Supreme  Court  of  New  Mexico.    Aug.  23, 
1917.) 

(8]/Uahut  bv  the  Court.) 

Gabnishke^it  <s=>17  —  Pbopebtt  Sdbjxct  — 
Public  School  Fund. 
School  ofiicers  are  not  subject  to  garnish- 
ment, in  BO  far  as  they  have  in  their  hands  pub- 
lic funds  intended  to  be  used  for  the  support 
and  benefit  of  the  public  schools;  hence  gar- 
nishment proceedings  cannot  be  maintained 
against  the  custodian  of  such  funds,  to  subject 
moneys  due  a  contractor  for  erecting  a  school- 
house,  to  the  payment  of  a  judgment  due  and 
owing  by  such  contractor. 

Appeal  from  District  Court,  Eddy  Coun- 
ty;  Richardson,  Judge. 

Suit  by  the  State  National  Bank  of  Arte- 
sla  against  Joe  A.  Clayton  and  others;  Joyce- 
Pruett  Company,  intervener.  From  a  judg- 
ment dismissing  the  complaint,  plalatiff  ap- 
peals.    Affirmed. 

J.  B.  Atkeson, .  of  Artesla,  for  appellant. 
H.  M.  Dow,  of  Roswell,  for  appellees. 

.  ROBERTS,  J.  Appellant  instituted  this 
action  in  the  court  below  against  Joe  A. 
Clayton,  as  defendant,  to  recover  a  specified 
sum  of  money  evidenced  by  a  judgment  of  a 
district  court  of  this  state.  He  made  W.  H. 
Merchant  in  his  official  capacity  as  treasur- 
er of  Eddy  county,  and  W.  A.  Poore  In  his 
official  capacity  as  superintendent  of  public 
schools  of  Eddy  county,  garnishees.  Poore 
answered  that  he  had  no  funds  in  bis  posses- 
sion. Merchant  answered  that  as  county 
treasurer  be  had  no  funds  in  his  hands  be- 
longing to  Clayton,  but  that  a  warrant  had 
been  issued  upon  such  funds  by  the  school 


board  of  district  No.  8,  and  which  had  been 
approved  for  payment  Joyce-Pruett  Com- 
pany Intervened,  setting  up  that  the  war- 
rant In  question  had  been  assigned  to  them.. 
The  trial  court  held  that  the  funds  in  Ques- 
tion were  not  subject  to  garnishment  under 
the  statute  and  dismissed  the  complaint. 
From  this  judgment  the  appellant  prosecutes 
this  appeal,  and  but  two  questions  wUl  be 
considered,  as  they  are  conclusive  as  to  ap- 
pellant's right  to  recover. 

The  first  is,  as  to  whether  or  not  the  board 
of  education  is  a  school  district  within  the 
meaning  of  chapter  26,  Laws  1915.  This 
chapter  has  to  do  with  gamlslunent,  and  it 
provides:  "School  districts  and  officers 
thereof  shall  not  be  liable  to  garnishment." 
It  does  not  clearly  appear  whether  or  not 
Hope  is  an  Incorporated  town,  but  assuming 
that  it  is,  and  that  the  school  affairs  therein 
are  managed  by  trustees,  and  the  trustees 
are  legally  known  as  a  board  of  education, 
still  we  think  it  would  be  school  district 
within  the  meaning  of  the  garnishment  stat- 
ute. It  was  clearly  the  intention  of  the  Leg- 
islature in  the  enactment  of  this  statute  to 
exempt  school  officers  from  the  process  of 
garnishment,  in  so  far  as  they  had  in  their 
hands  public  funds  intended  to  be  used  for 
the  support  and  benefit  of  the  public  schools. 
There  is  really  no  distinction  between  school 
districts  and  boards  of  education,  in  so  far 
as  their  functions  and  objects  of  their  crea- 
tion are  concerned.  The  Legislature  has 
deemed  it  advisable  to  make  different  pre- 
visions for  the  management  of  the  schools 
within  incorporated  towns  and  dtles,  but 
we  are  of  the  opinion  that  the  term  "school 
district,"  without  a  clear  Intention  to  the 
contrary  appearing,  would  be  held  applicable 
to  the  affairs  within  districts  embracing  such 
Incorporated  municipalities.  This  being 
true,  the  funds  in  the  hands  of  the  treas- 
urer of  such  district,  or  the  custodian  of 
such  funds,  would  not  be  subject  to  garnish- 
ment. 

Appellant  argues,  however,  that  luider  the 
law  the  dty  or  town  treasurer  was  ex  officio 
treasurer  of  the  board  of  education  of  the 
Hc^e  school  district,  hence  Merchant,  as 
county  treasurer,  was  not  an  officer  of  the 
school  district  If  it  be  assumed  that  the 
funds  belonging  to  the  Hope  school  district 
-were  improperly  in  the  hands  of  Merchant, 
as  county  treasurer,  and  that  he  was  not  au 
officer  of  the  school  district  this  would  not 
benefit  appellant,  for  if  such  be  the  case,  then 
the  county  treasurer  was  required  under  the 
law  to  turn  the  funds  over  to  the  treasurer 
of  the  board  of  education,  and  he  would  not 
in  his  official  capacity  be  Indebted  to  the  con- 
tractor for  building  the  schoolhouse. 

For  the  reasons  stated,  the  judgment  must 
be  affirmed,  anu  it  is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  c<Micur. 
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BlitTMATJBB-FBANK  DRUG  CO.  ▼.  YOUNG. 

(Supreme  Court  of  Idaho.    June  26,  1917.) 

Frauds,  Statute  op  «=»106(1)  —  Sai.b  o» 
GooD»— SumciBMOT  or  Mzmorahduh. 
In  order  to  render  an  oral  contract  falling 
within  the  scope  of  the  statute  of  frauds  en- 
forceable by  action,  the  memorandum  thereof 
must  state  the  contract  with  auch  certainty  that 
its  easeotials  can  be  known  fiam  the  memoran- 
dum itself,  or  by  a  reference  contained  in  it  to 
tome  other  writing,  without  recourse  to  parol 
proof  to  aopply  them. 

Appeal  from  District  Court,  Kootenai 
County;   R.  N.  Dunn,  Judge. 

Action  (or  damages  and  for  goods  sold 
and  delivered  by  the  Blumauer-Frank  Drug 
Company  against  Thomas  Tonng.  Judgment 
for  defendant,  and  plalntlft  appeals.  Af- 
firmed. 

Jas.  H.  Frazler,  of  Coeur  d'Alene,  for  ap- 
pellant. Edward  H.  Berg,  of  Coeur  d'Alene, 
for  respondent 

MORGAN,  J.  This  action  was  commenced 
by  appellant  to  recoyer  Judgment  a^lnst  re- 
spondent in  the  sum  of  ^279.34.  In  the  com- 
plaint two  causes  of  action  are  stated,  In 
the  first  of  which  it  is  alleged  that  an  oral 
agreement  was  entered  into  between  the  par- 
ties whereby  appellant  was  to  sell,  and  re- 
spondent was  to  purchase,  certain  goods  at 
the  agreed  price  of  5279.34,  that  pursuant  to 
the  agreement  It  shipped  the  goods  to  him 
at  Coeur  d'Alene,  but  that  he  refused  and 
neglected  to  receive  them  from  the  railroad 
company,  and  that  while  they  were  still  in 
the  depot  they  were  destroyed  by  fire.  In 
the  second  cause  of  action  Is  alleged  the  oral 
agreement  above  mentioned,  the  delivery  of 
the  goods  to  respondent,  and  his  refusal  to 
pay  for  them. 

Upon  the  trial  appellant  offered  to  prove 
the  oral  agreement,  and  offered  in  evidence 
an  unsigned  memorandum  purporting  to  be 
an  order  for  the  goods  given  by  respondent 
to  Ita  traveling  salesman.  It  asked  permis- 
sion to  amend  its  complaint  by  adding  there- 
to an  allegation  to  the  effect  that  after  the 
oral  agreement  to  purchase  the  goods  was 
entered  into  It  was  ratified  by  respondent  In 
writing.  The  following  letters  from  respond- 
ent to  appellant,  being  the  ratification  relied 
upon,  were  offered  In  evidence: 

"January  31,  1914. 

"Blnmauer-Frank  Drug  Co.,  Portland,  Ore- 
gon—Gentlemen: Mr.  Dudley  called  me  up  to- 
day and  told  me  to  write  you  and  tell  why  I  had 
not  taken  up  the  order  at  the  depot.  I  have  not 
taken  it  up  because  I  had  not  the  money  to  do 
•o.  I  hardly  know  why  the  bill  amounts  to  so 
much.  Will  yon  please  send  me  a  duplicate  in- 
voice so  I  can  look  it  over.    •    •    • 

"[Signed]    Thos.  Young." 

"April  %  1914, 
"Blnmauer-Frank  Drag  Co.,  Portland,  Ore.— 
Gentiemen:  Please  send  me  a  bill  of  my  account 
to  date.  I  do  not  care  to  make  a  property  «tate- 
ment  at  present  as  in  a  very  short  time  I  can 
give  a  much  better  report  than  at  the  present 


time.  In  regard  to  the  order  here  at  the  depot,- 
I  think  you  ought  to  release  it  and  give  me 
about  thirty  days  in  which  to  pay  for  it.  How- 
ever, I  want  permission  to  return  the  razors 
and  stationery  to  yon. 
"lours  very  truly, 

''[Signed]    Thos.  Toung." 

The  request  to  amend  the  complaint  was. 
refused  and  objection  to  the  introduction  of 
the  above-mentioned  documentary  evidence 
was  sustained  by  the  court.  At  Uie  close  of 
appellant's  testimony  respondent  moved  for 
a  Judgment  of  nonsuit,  which  was  granted. 
This  appeal  is  from  the  Judgment,  and  the 
rulings  above  mentioned  are  assigned  as  er- 
ror. 

It  appears  that  these  goods  were  shipped 
by  appellant  frMn  Portland,  Or.,  to  Coeur 
d'Alene  consigned  to  itself;  that  the  bill  of 
lading  was  attached  to  a  draft  drawn  upon 
respondent  for  the  purchase  price,  and  was 
forwarded  to  a  bank  in  Coeur  d'Alene  with 
directions  to  deliver  the  bill  of  lading  upon 
payment  of  the  draft;  that  the  draft  was 
never  paid  and  the  goods  were  never  deliv- 
ered, but  were  destroyed  by  fire,  as  alleged 
In  the  complaint.  It  does  not  appear  that  it 
was  the  intention  of  the  parties  that  the 
sale  should  be  consummated  until  such  time 
as  the  purchase  price  was  paid,  and  the  con- 
tention of  appellant  that  delivery  was  com- 
plete when  the  merchandise  was  placed  in 
the  hands  of  the  carrier  is  not  sustained  by 
the  evidence.  Booth  v.  A.  Levy  &  J.  Zentner 
Co.,  21  Cal.  App.  427,  131  Pac.  1062. 

Section  6009,  Rev.  Codes,  a  part  of  the 
statute  of  frauds,  provides: 

"In  the  following  cases  the  agreement  Is  In- 
valid, unless  the  same  or  some  note  or  memoran- 
dum thereof,  be  in  writing  and  subscribed  by  the 
party  charged,  or  by  his  agent.  Evidence,  there- 
fore, of  the  agreement  cannot  be  received  with- 
out the  writing  or  secondary  evidence  of  its  con- 
tenU:    •    •    • 

"4.  An  agreement  for  the  sale .  of  goods 
*  *  *  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  bnyer  accept  and  receive  part 
of  such  goods  *  ♦  •  or  pay,  at  the  time 
some  part  of  the  purchase  money.    •    •    *  " 

Appellant  contends  that  the  letters  above 
set  forth  constitute  a  memorandum  as  con- 
templated by  that  section  of  the  Code.  This 
contention  cannot  be  sustained.  The  rule 
applicable  to  this  case  is  stated  In  20  Cyc. 
258,  as  follows: 

"Tn  order  to  render  an  oral  contract  falling 
within  the  scope  of  the  statute  of  frauds  enforce- 
able by  action,  the  memorandum  thereof  most 
state  the  contract  with  such  certainty  that  its  es- 
sentials can  be  known  from  the  memorandum  it- 
self, or  by  a  reference  contained  in  it  to  some 
other  writing,  without  recourse  to  parol  proof  to 
supply  them." 

See  Thompson  v.  Biirne,  16  Idaho,  572,.  99 
Pac.  HI;  Crowell  v.  Ewlng,  4  Cal.  App.  358, 
88  Paa  285;  CampbeU  v.  Weeton  Basket  & 
Barren  Co.,  87  Wash.  73,  151  Pac.  103. 

These  letters  do  not  state  tiie  contract  be- 
tween the  parties  nor  puniort  to  give  the 
essentials  thereof  or  refer  to  any  other  writ- 
ing from  which  they  may  be  obtained,  and 
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since  recourse  to  parol  proof  would  be  nec- 
essary to  supply  these  essentials,  the  docu- 
mentary evidence  offered  was  properly  ex- 
cluded under  the  provisions  of  section  6009, 
above  quoted. 

The  judgment  of  the  trial  court  ia  affirm- 
ed.   Costs  are  awarded  to  respondeat 

BITDGB,  O.  J.,  and  RICE,  J.,  concur. 


CITIZENS*  STATE  BANK  OF  SANDPOINT 

V.  THOMASON. 

(Supreme  Court  of  Idaho.     June  16,  1917.) 

1.  BnXS  AND  NOXES  9=9517  —  Conditionai. 

DEUVESr— EVIDKNOK. 

Evidence  examined,  and  held  insufficient  to 
establish  respondent's  claim  that  there  was  a 
conditional  delivery  of  the  note. 

2.  Bills  and  Noma  ®=s>517—Delivebt— Evi- 
dence. 

Evidence  examined,  and  held  sufficient  to  es- 
tablish that  the  note  was  delivered  as  a  present 
obligation. 

Appeal  from  District  Court,  Bonner  Coun- 
ty;  R.  N.  Dunn,  Judge. 

Action  by  Citizens'  State  Bank  of  Sand- 
point  against  Hegbert  Ew  Thomason.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed,  with  directions. 

Herman  H.  Taylor,  of  Sandpolnt,  for  ap- 
pellant. O.  H.  Martin,  of  Sandpolnt,  for  re- 
spondent. 

RICE,  J.  TUs  is  an  action  upon  a  promis- 
sory note  in  the  sum  of  $2,500,  executed  by 
Hegbert  E.  Thomason  respondent  herein, 
payable  to  himself  and  indorsed  and  deliver- 
ed l)y  him  to  Selzer  &  Taylor  who  subse- 
quently Indorsed  and  delivered  the  note  to 
the  appellant  herein. 

The  respondent  denied  that  the  note  was 
executed  and  delivered  unconditionally  for 
value.  As  an  affirmative  defense,  respondent 
alleged  ttiat  prior  to  the  signing,  indorsing, 
and  delivery  of  the  note,  said  Seliser  &  Tay- 
lor agreed  to  and  with  him  that  they  had  for 
sale  and  delivery  certain  shares  of  the  cap- 
ital stock  of  a  corporation  known  as  the 
Western  States  Life  Insurance  Company, 
and  that  they  offered  to  sell  to  respondent 
100  shares  thereof  for  |2,500 ;  that  respond- 
ent advised  them  that  if  he  should  make  a 
prosi>ectlve  sale  of  certain  mining  proper- 
ties located  at  Jarbridge,  Nev.,  he  would 
purchase  100  shares  of  said  stock  at  $25  per 
sliare;  that  he  would  execute  and  deliver 
the  note  in  suit  in  this  case  upon  condition 
that  the  purchase  of  said  stock  and  execu- 
tion and  delivery  of  said  note  therefor  should 
not  be  treated  or  deemed  as  a  present  con- 
tract; that  If  said  mining  deal  at  Jarbridge, 
Nov.,  fell  through,  this  respondent  should  not 
be  required  to  tieke  said  stock  and  pay  there- 
for, and  that  if  at  any  time  prior  to  the 
maturity  thereof  the  respondent  desired  to 
withdraw  from  the  purchase  of  said  stock 


and  the  payment  therefor  as  evidenced  by 
said  note,  the  respondent  should  notify  Sel- 
zer &  Taylor  to  that  effect,  and  that  re- 
spondent's agreement  to  pundiase  said  stock 
should  not  thereafter  be  enforceable,  but 
should  be  canceled  and  said  note  returned  to 
hlmi  Respondent  further  alleged  that  the 
mining  deal  on  the  Jarbridge  property  fell 
throu^,  whereupon  he  elected  not  to  com- 
plete the  purchase  of  said  stock,  nor  to  take 
the  same  or  to  pay  therefor,  and  notified  Sel- 
zer &  Taylor  of  such  election. 

[1,  2]  The  evidence  in  support  of  the  affirm-  » 
ative  defense  is  that  of  Thomason,  the  mak- 
er of  the  note,  and  is  as  follows: 

"Selzer  &  Taylor  came  over  several  times  to  see 
me  in  regard  to  selling  stock,  and  I  told  them 
I  was  not  financially  able  to  buy  any  stock  for 
the  reason  that  1  had  gone  into  a  mining  deal 
at  Jarbridge,  Nev.,  and  that  I  had  tied  up  all 
my  idle  capital  in  that.  They  finally  came 
again  and  made  me  this  proposition.  Well,  bo- 
fore  they  left  the  last  time  I  told  them  I  had  a 
prospective  sale  on  for  the  mining  property,  and 
if  that  went  through,  I  would  be  able  to  handle 
some  stock.  So  they  left;  and  they  came  back 
once  more  and  told  me  they  had  a  proposition  to 
make  me  which  was  that  they  would  sell  me 
stock  and  take  my  note  in  payment  for  it,  due 
in  six  months.  I  considered  awhile,  and  finally 
told  them  I  would  subscribe  under  these  condi- 
tions, but  with  tliis  understaodinp— that  my 
note  was  to  be  sent  to  the  home  office  in  San 
Francisco  and  left  there  until  such  time  as  I 
was  able  to  pay  it  or  care  for  it.  *  •  •  They 
agreed  to  that,  and  I  requested  that  the  note 
he  sent  there  and  left  there,  and  not  n%otiate  it 
or  send  it  to  any  one  at  Sandpolnt  for  collection, 
to  which,  they  agreed." 

He  also  testified  that  the  above  conversa- 
tion was  bad  before  the  execution  of  his 
note. 

The  foregoing  testimony  does  not  establish 
respondent's  claim  that  there  was  a  condi- 
tional delivery  of  the  note.  On  the  contrary, 
it  does  establish  that  the  note  was  delivered 
as  a  present  obligation.  That  the  respondent 
himself  treated  it  as  given  in  payment  for 
the  stock  is  shown  by  his  letter  to  Selzer  & 
Taylor,  written  after  lils  failure  to  sell  the 
Jarbridge  property,  which  letter  in  part 
reads  as  follows: 

"I  will  not  be  able  to  take  the  stock  that  I 
subscribed  for  in  the  Western  States  Life  Ins. 
Co.,  «nd  therefore  write  to  request  that  you  re- 
sell it,  as  promised  me  in  event  that  I  wished 
to  have  you  do  so." 

This  letter  did  not  request  the  return  of 
the  note,  but  was  in  effect  a  confirmation  of 
the  purchase  of  tlie  stock. 

Respondent  did  not  allege  as  a  defense, 
fraud,  duress,  or  undue  influence.  There 
was  therefore  no  defense  against  the  collec- 
tion of  the  note. 

At  the  close  of  the  evidoace,  the  plaintiff 
requested,  the  court  to  instruct  the  jury  to 
render  a  verdict  in  its  favor,  which  motion 
was  denied  by  the  trial  court  This  motion 
should  have  been  granted. 

The  appellant  has  assigned  several  spedfl- 
cations  of  error,  but  in  view  of  the  evidence- 
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as  outlined  above  we  deem  It  mmeceaaaiy  to 
consider  theau 

The  Judgment  Is  reversed,  and  the  lower 
court  Is  directed  to  enter  Judgment  for  the 
plaintiff  for  the  amount  of  tbe  note.  Costs 
awarded  to  appellant. 

BUDGE,  a  3.,  and  MOB.QAN,  J.,  concur. 


ORBBN  T.  HOOPER  et  »L    (No.  2246.) 
(Supreme  Conrt  of  Nevada.     Sept.   6,  1917.) 

1.  Attachment  «=»1— Natubi  of  Reuedt. 

The  remedy  by  attachment  is  dependent  up- 
on statute. 

2.  ATTACRMBNT  «=»164— PKBBOnAI,  Pbopbbtt 

—Custody. 
To  effect  an  attachment  of  personal  prop- 
erty it  must  be  taken  into  the  custody  of  the 
officer  serving  the  writ,  and  unless  that  is  done 
there  is  no  existing  attachment. 
8.  Attachuehx  9=»1(H— Natcse  of  Cubtoot 

—Statute. 
Under  Rev.  liSws,  |  5152,  providing  that 
personal  property  capable  of  manual  delivery 
shall  be  attached  by  taking  it  into  custody,  the 
custody  required  of  the  attaching  officer  i^  such 
as  to  enable  him  to  retain  and  assert  his  power 
over  the  property  so  that  it  cannot  be  with- 
drawn or  taken  by  another  without  bis  knowl- 
edge. 

4.  Attaohubnt  9s»184— Lien— FoBasBBioH  of 
Attachiso  Officeb. 

It  is  the  duty  of  the  attaching  officer  to  take 
the  property  attached  into  his  possession,  and 
the  lien  of  toe  attachment,  as  to  subsequent  pur- 
chasers and  other  creditors,  is  ineffective  if  the 
officer  abandons  his  possession. 

5.  Attachment  ®=9l84— Pebsonal  Propertt 
— Cdstodt  of  Attaching  Officer. 

When  the  personal  property  on  which  a  levy 
of  attachment  has  been  made  is  left  by  the  at- 
taching officer  in  the  possession  of  the  debtor,  it 
ceases  to  be  in  cnatodia  legia  and  may  be  taken 
by  other  creditors. 

6.  Appeal  and  Ebbob  «=>48T— Dissoi-TrnoN 
—Stat— Effect. 

Where  the  court  dissolved  an  attachment  of 
personal  property  and  the  attaching  officer  im- 
mediately delivered  it  over  to  the  debtor  and 
took  his  receipt  therefor,  the  court's  order  was 
eatcubed,  and  the  subsequent  appeal  and  bond 
staying,  the  ezecation  of  the  order  were  inef- 
fective, and  the  debtor  might  thereafter  dispose 
of  the  property  as  he  saw  fit. 

7.  Attachment  ©=>276— CJhattei,  Mobtoaoes 
— ^Effect  of  B.»T.ir.iair.  fbok  Attachment. 

Where  an  attachment  of  personal  property 
was  dissolved  by  the  court's  order  and  was  at 
once  delivered  to  the  debtor  upon  bis  receipt 
therefor,  a  chattel  mortgage,  previously  filed, 
covering  the  propert;^  so  released  from  attack- 
ment,  became  iounediately  effective. 

8.  Bahkbuptct  «=»207— Dissolution  of  At- 
tachment—Right OF  Subrooation. 

An  attadiing  officer,  who  after  the  court's 
order  dissolving  an  attachment  of  personal  prop- 
erty delivcared  it  to  the  debtor  on  his  receipt 
therefor,  had  no  right  or  special  property  there- 
in, so  that  there  were  no  rights  to  which  the 
debtor's  referee  in  bankruptcy  could  be  sub- 
rogated. 

9.  New  Tbiai.  «s>121— Thik  fob  Motion— 
Waives. 

Where  respondents  became  a  party  to  an  or- 
der of  the  trial  court  extending  the  time  in  which 
plaintiff  might  file  his  notice  of  intention  to 
move  for  a  new  trial,  they  thereby  waived  any 


objection  on  the  ground  that  such  notice  was 
not  served  within  the  time  prescribed  by  law. 
10.  New  Tbial  «=»121  —  Motion  fob  New 
Tbial— Waives  of  Objections. 
A  party  may  waive  his  right  to  object  to  any 
of  the  proceedings  prdiminary  to  a  motion  few 
a  new  trial,  or  that  ti^ey  have  not  been  taken, 
filed,  or  served  wiUiin  the  time  prescribed  by 
rule  or  statute. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Thomas  F.  Moran,  Judge. 

Action  by  George  S.  Green  against  E.  U. 
Hoc^er  and  others.  Judgment  for  defend- 
ants, motion  tor  new  trial  denied,  and  idaln- 
tlff  appeals.  Judgment  and  order  reversed, 
with  instructions. 

Mack  &  Green  and  H.  D.  Danfortb,  all  of 
Reno,  for  appellant  Cheney,  Downer,  Price 
&  Hawkins,  of  Reno,  for  respondents. 

McCARRAN,  O.  J.  As  security  for  a  lien  of 
$1,200,  appellant  took  a  promissory  note  sign- 
ed by  B.  U.  Hooper  and  Josephine  S.  Hooper, 
his  wife ;  and  to  secure  the  payment  of  said 
promissory  note,  the  Hoopers  made  and  de- 
livered a  real  estate  and  chattel  mortgage 
covering  certain  real  property  In  the  city  of 
Reno,  and  also  the  machinery  and  Imple- 
ments used  by  Hooper  In  his  vocation.  This 
mortgage  was  made  on  March  17,  1913,  and 
on  the  following  day,  March  18th,  the  instru- 
ment was  filed  with  the  county  recorder  of 
Washoe  county  and  by  him  recorded  in  a 
book  containing  the  records  of  realty  mort- 
gages. On  June  4,  1914,  C.  O.  Plerson  com- 
m^iced  an  action  against  the  respondent  E. 
U.  Hooi>er,  and  caused  a  writ  of  attachment 
to  issue.  On  June  11, 1914,  the  mortgage  giv- 
en by  the  Hoopers  to  Green,  the  appellant 
here,  was  again  filed  for  record  with  the 
county  recorder,  and  was  recorded  as  a  chat- 
tel mortgage.  On  the  same  day,  to  wit,  June 
11th,  Green,  the  appellant  here,  commenced 
suit  to  foreclose  the  mortgage.  On  Jime  14, 
1914,  pursuant  to  motidn,  the  district  court 
set  aside  and  discharged  the  attachment  as 
to  certain  mentioned  articles  of  machinery 
and  equipment  used  by  Hooper  in  his  regular  * 
vocation,  which  said  artides  were  included 
in  the  mortgage  given  by  the  Hoopers  to 
Green.  On  the  same  day  .on  which  the  order 
discharging  and  dissolving  the  Judgment  was 
entered,  to  wit,  Jime  14,  1914,  the  property 
was  delivered  to  Hooper  by  the  sheriff  of 
Washoe  county,  the  attaching  officer.  The 
dierlff  demanded  and  received  a  receipt  for 
the  property  from  Hooper,  and  never  again 
attempted  to  take  control  or  possession  of 
the  property  or  to  exercise  any  control  over 
it.  From  that  time  until  the  property  was 
taken  In  charge  by  the  referee  in  bankruptcy 
It  remained  in  the  possession,  custody,  and 
control  of  Hooper.  On  July  25,  1914,  Hooper 
filed  a  petition  in  voluntary  bankruptcy,  and 
oh  the  same  day  he  was  adjudged  a  bank- 
rupt. On  July  18,  1914,  O.  G.  Plerson  per- 
fected bis  appeal  from  the  order  of  the  dis- 
trict court  dissolving  and  discharging  the 
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writ  of  attachment,  and  at  tbe  saime  time  se- 
cured an  order  of  the  district  court,  made  by 
tbe  same  Judge  who  had  made  the  order  dis- 
solving the  attachment,  staying  the  operation 
'of  said  order  dissolving  the  said  attachment 
and  fixing  the  amount  of  a  stay  bond  in  the 
sum  of  $3,000,  which  bond  was  given,  and 
approved.  Section  405  of  our  Code  of  Civil 
ii^ocedure,  as  amended  by  the  I/egislatnre  of 
1915,  provides: 

"If  the  appeal  be  from  a  judgment  or  order 
directing  tjbe  payment  of  money,  or  from  an  or- 
der dissomng  or  refusing  to  dissolve  an  attach- 
ment, it  shall  not  stay  the  execution  of  the 
judgment  or  order  unless  a  written  undertak- 
ing be  executed  on  the  part  of  tbe  appellant, 
by  two  or  more  sufficient  sureties,  stating  their 
place  of  residence  and  occupation,  to  the  effect 
that  they  are  bound  in  double  the  amount  nam- 
ed in  the  judgment  or  order,  or  double  the  sum 
of  the  value  of  the  property  attached,  as  the 
case  may  be ;  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed, 
or  such  appeal  be  dismissed,  the  appellant  shall 
pay  the  amount  directed  to  be  paid  by  the  judg- 
ment or  order,  or  the  part  of  such  amount  as 
to  which  the  judgment  or  order  shall  be  affirm- 
ed, if  affirmed  only  in  part,  and  all  damages 
and  costs  which  shall  be  awarded  against  the 
appellant  upon  the  appeal,  and  that  if  the  ap- 
pellant does  not  make  sach  payment  within  thir- 
ty days  after  the  filing  of  the  remittitur  from  the 
Supreme  Court,  in  the  court  in  which  the  ap- 
peal is  taken,  judgment  may  be  entered  on  mo- 
tion of  the  respondent,  in  his  favor  against  the 
sureties  for  such  amount,  together  with  tbe  in- 
terest that  may  be  due  thereon  and  the  damages 
and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  When  the  judgment 
or  order  appealed  from  is  made  payable  in  a 
specified  kind  of  money  or  currency,  the  under- 
taking required  by  this  section  shall  be  drawn 
and  made  payable  in  the  same  kind  of  money 
or  currency  specified  in  said  judgment  or  order, 
and  in  case  of  any  appeal  from  an  order  dis- 
Bohnng  or  refusing  to  dissolve  an  attachment, 
such  undertaking  shall  be  conditioned  that  if  the 
order  appealed  from  or  any  part  thereof  be  af- 
firmed, the  appellant  shall  pay  to  the  opposing 
party,  on  such  appeal,  all  damages  and  costs 
caused  by  him  by  reason  of  said  appeal  and 
the  stay  of  execution'  thereon."  Session  Acts 
1915,  p.  219. 

The  trial  court  held  that  tbe  mortgage, 
in  so  far  as  the  personal  property  therein 
described  is  concerned,  as  against  tbe  cred- 
itors of  E.  U.  Hooper,  is  invalid  for  any  pur- 
pose, void,  and  of  no  effect;  that  plaintiff, 
George  S,  Green,  appellant  here,  has  no  right, 
title  or  interest  In  or  to  or  lien  upon  said 
property. 

Of  the  several  contentions  relied  upon  by 
appellant  for  a  reversal  of  this  Judgment, 
we  shall  confine  ourselves  to  but  one. 

The  trial  court  took  the  position,  and  by 
reason  of  such  position  the  Judgment  fol- 
lowed, that  notwithstanding  the  order  of  the 
district  court  made  June  14,  1914,  dissolving 
the  attaclunent  and  discharging  the  property 
from  the  lien,  and  notwithstanding  tbe  de- 
livery of  tbe  property  by  the  attaching  of- 
ficer to  the  defendant  in  that  case,  never- 
theless the  property  was  at  all  times,  after 
the  levy  of  the  attachment  by  the  sheriff,  in 
custodia  legis,  and  at  all  times  subject  to 
the  attachment  lien;    that  the  latter  took 


precedence  over  the  mortgage,  and  that  the 
referee  in  bankruptcy  was  subrogated  to  the 
rights  of  the  attaching  ofllcer. 

It  is  the  contention  of  appellant  here  that 
on  the  making  of  tbe  order  dissolving  the 
attachment  and  on  the  delivery  of  the  prop- 
erty by  tbe  sheriff  to  the  respondent  Hooper, 
the  chattel  mortgage  made  by  Hooper  and 
his  wife  to  appellant,  having  been  recorded 
In  the  Interim,  became  lomiediately  effec- 
tive. On  the  other  hand,  it  la  tbe  contention 
of  respondents-  that  tbe  referee  In  bankrupt- 
cy became  subrogated  to  the  rights  of  the 
attaching  officer,  and  tbe  property  should  be 
retained  in  the  estate  of  tbe  bankrupt  and 
disposed  of  for  tbe  benefit  of  hla  creditors. 

[1]  While  tbe  remedy  by  attachment  as  it 
now  exists  In  many  of  tbe  Jurisdictions  of 
the  United  States  was  not  of  common-law 
origin,  a  somewhat  similar  process,  whereby 
a  creditor  under  some  circumstances  might 
attach  bis  debtor's  property  as  security  for 
the  obligation,  was  of  ancient  usage  in  the 
English  law.  Barber  t.  Morgan,  84  Conn. 
618,  SO  Atl.  791,  Ann.  Cas.  1912D,  951;  S'rank- 
lln  Bank  v.  Bachelder,  23  Me.  60,  39  Am. 
Dec.  606.  The  remedy  as  now  recognized  in 
the  states  of  the  Union  Is  of  comparatively 
recent  origin,  and  is  dependent  upon  statute. 

[2]  In  tbe  first  place.  It  may  be  observed 
that  In  order  to  effect  an  attachment  of  per- 
sonal property,  it  must  be  taken  into  tbe  cus- 
tody of  the  officer  serving  the  writ.  Until  this 
is  done,  no  attachment  can  be  said  to  exist. 
Freeman  on  Executions,  §  262;  Wade  on 
Attachment,  voL  1,  |  129;  Drake  on  Attach- 
ment, §  292. 

[3]  The  statute  of  Nevada,  {  5152,  Revised 
Laws,  as  to  how  an  attachment  may  be  ex- 
ecuted, prescribes: 

"2.  Personal  property  capable  of  manual  de- 
livery shall  be  attached  by  taUng  it  into  cus- 
tody." 

As  to  the  nature  of  the  custody  required  of 
an  attaching  officer  in  order  to  continue  the 
Hen  in  effect,  the  rule  has  been  variously 
stated,  but  we  think  it  may  be  asserted  as  a 
general  rule  that  the  custody  required  of  tbe 
attaching  officer  should  ba  such  as  to  enable 
tbe  officer  to  retain  and  assert  his  power  and 
control  over  the  property  so  that  it  cannot 
probably  be  withdrawn  or  taken  by  another 
without  bis  knowing  it. 

[4]  It  has  been  stated  as  a  proposition  of 
law,  and  such  is  well  supported  by  author- 
ity, that  it  is  tbe  duty  of  the  attaching  of- 
ficer to  take  the  property  attached  into  hia 
possession;  and  tbe  lien  of  such  attachment, 
so  far  as  subsequent  purchasers  and  other 
creditors  are  concerned.  Is  dependent  upon 
the  continuance  of  such  possession.  If, 
therefore,  the  officer  abandons  bis  posses- 
sion, tbe  lien  will  tie  ineffective  aa  against 
sucb.  Oiadtraurne  v.  Sumner,  16  N.  H.  120, 
41  Am.  Dec.  720;  Sanford  v.  Boring,  12  Cal. 
539;  Taintor  v.  Williams,  7  Conn.  271;  Nich- 
ols  y.  Fatten,  18  Me.  231,  35  Am.  D&s,  713; 
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Baldwin  ▼.  Jackson,  12  Mass.  131 ;  Sanderson 
V.  Edwards,  18  Pick.  (Mass.)  144.  In  the 
case  of  Gower  t.  Stevens,  19  Me.  02,  36  Asa. 
Dec  7S7,  the  mle  Is  stated  tliat: 

"To  constitnte  and  preserve  an  attachment  of 
personal  property,  by  process  of  law,  the  offi- 
cer serving  such  process  must  take  the  prop- 
erty and  continue  in  iiossession  of  it  either  hy 
himself,  or  by  a  keeper  by  him  appointed  for 
this  purpose.  It  has  never  been  unoerstood  that 
he  could,  consistently  with  the  preservation  of 
the  lien,  constitute  the  debtor  his  agent  to  keep 
the  chattels  attached.  Except  so  far  as  au- 
thorized by  special  statute  provision,  he  cannot 
leave  such  property  with  the  debtor,  without  dis- 
solving the  attachment." 

To  the  same  effect  are  the  cases  of  Beck- 
er V.  Steele,  41  Kan.  173,  21  Pac.  169,  and 
Loveland  v.  Alvord  Cons.  Quartz  Mng.  Co., 
76  Cal.  662,  18  Pac.  682. 

[S]  On  the  question  of  abandonment  or 
discharge  of  the  attachment,  the  courts  are 
not  altogether  uniform  In  the  Interpretation 
of  the  law  as  to  the  effect  of  such  an  act 
But  the  rule  supported  by  the  greater  weight 
of  authority,  and  which  we  will  assert  here, 
is  that  when  the  personal  property  on  which 
a  levy  of  attachment  has  been  made  is  left 
by  the  attaching  ofBcer  in  possession  of  the 
debtor,  the  property  ceases  to  be  In  custodla 
legls,  and  may  be  taken  by  other  creditors. 
Root  V.  Railroad  Co.,  46  Ohio  St  228,  12  N. 
E.  812;  Jones  Lumber  Co.  v.  Faris,  6  S.  D. 
112,  60  N,  W.  403,  55  Am.  St  Rep.  814.  In 
Root  v.  Railroad  Co.,  supra,  the  court  says: 

"A  different  holding  would  be  lacking  in  prin- 
ciple, as  all  the  authorities  agree  that  the  prop- 
erty must  be  seized  in  attachment  or  the  court 
acquires  no  Jurisdiction  over  it  and  that  no 
seizure  can  be  effected  unless  the  officer  takes 
it  into  hia  custody ;  and  if  he  voluntarily  aban- 
dons its  custody  to  the  debtor  or  his  agent,  the 
attachment  ceases  to  exist" 

See,  also,  Ruling  Case  Law,  voL  17,  p.  235 
et  seq.,  and  Ruling  Case  Iaw,  vol.  2,  p.  866 
et  seq. 

[S]  The  entire  question  here  turns  upon 
the  act  of  the  attaching  officer  In  delivering 
the  property  to  Hooper  the  day  following  the 
entry  of  the  order  of  the  district  court  dis- 
solving the  attachment  It  will  be  observed 
that  not  only  did  the  officer  deliver  the  prop- 
erty over  to  Hooper,  but  required  that  the 
latter  give  him  a  receipt  for  the  same.  The 
court  had  set  the  property  free  from  the  at- 
tachment; the  attaching  officer,  pursuant 
to  the  order  of  the  court,  had  delivered  the 
property  to  the  defendant  In  that  action.  It 
was  not  until  some  days  later  that  the  plain- 
tiff Plerson  filed  his  notice  of  appeal  and 
bond  staying  the  execntlon  of  the  order.  But 
the  order  had  already  been  executed. 

It  will  be  noted  that  the  statute  prescribes 
no  time  at  which  such  stay  of  execution  may 
be  effected.  Presumedly  the  execution  may 
be  stayed  at  any  time  within  which  the  ap- 
peal might  be  taken;  but  what  Is  the  condi- 
tion of  the  property  attached  in  the  mean- 
time? Who  is  in  custody  of  that  property? 
Who  is  in  control?  The  attaching  officer 
had  been  ordered  by  the  district  court  to  re- 


lease the  same,  and  when  that  order  was  filed 
it  became  Immediately .  effective.  By  what 
authority  would  the  attaching  officer  refuse 
to  obey  the  mandate  of  the  district  court 
whereby  the  writ  of  attadunent  was  dis- 
solved? And  when  that  officer.  In  obedience 
to  the  order  of  the  district  court,  released 
the  property  from  his  custody  and  control, 
turned  the  same  over  te  the  defendant,  there 
was  then  nothing  effective  to  prevent  the 
defendant  from  disposing  of  the  property  as 
he  might  see  fit.  Ranft  v.  Toung,  21  Nev. 
401,  32  Pac  490;  Hackett  v.  Manlove,  14 
Cal.  85. 

[7]  On  the  delivery  of  the  properly  to  the 
defendant  Hooper  by  the  attaching  officer, 
the  chattel  mortgage  theretofore  filed,  and 
which  covered  the  property  released  from 
the  writ  of  attachment,  must,  in  the  very 
nature  of  things,  have  become  Immediately 
effective,  and  In  fact  the  mortgagee  might 
have  taken  jpossesslon  of  the  same.  Drake 
on  Attachments  (7th  Ed.)  f  426,  resolves  the 
question  thus: 

"When  an  attachment  has  been  dissolved,  hy 
reason  of  a  judgment  in  favor  of  the  defendant, 
or  otherwise,  the  special  property  of  the  officer 
in  the  attached  effects  is  at  an  end,  and  be  is 
bound  to  restore  them  to  the  defendant,  if  he  is 
still  the  owner  of  them,  or,  if  not,  to  the  owner. 
•  •  •  If  he  fail  to  make  such  return,  he  Is 
liable  for  the  property.  His  informing  the  de- 
fendant that  he  has  relinquished  the  attachment, 
while  he  keeps  the  property  locked  up  in  the 
house  in  which  it  was  attached.  Is  no  return 
of  the  property.  And  he  cannot  screen  himself 
from  this  liability,  by  ddivering  the  property 
to  the  plnyitiff.  It  is  not  his  duty— indeed  it 
would  1^  contrary  to  his  duty — to  make  such  a 
delivery  to  the  creditor,  even  after  his  demand 
is  ascertained  and  sanctioned  by  a  judgment 
Goods  attached  are  in  the  legal  cnstody  of  the 
officer,  and  he  is  accountable  for  them,  no  less 
to  the  defendant  than  to  the  plaintiff  in  the 
attachment;  and  the  general  property  in  the 
goods  is  not  changed,  until  a  levy  and  sale  un- 
der execution." 

The  Supreme  Court  of  Minnesota  bad  pre- 
sented to  it  the  Identical  question  under  con* 
sideratlon  here,  and  under  circumstances  and 
conditions  most  analogous  to  those  presented 
In  this  record,  and  In  view  of  the  similarity 
of  the  facts,  as  well  as  of  the  statutes,  and 
Inasmuch  as  the  reasoning  there  Is  in  our 
Judgment  correct,  we  quote  from  the  opinion 
In  that  case  which,  after  adopting  the  fore- 
going excerpt  from  Drake  on  Attachments, 
proceeds  as  follows: 

"This  is  certainly  the  logical  rule,  for,  the 
writ  being  his  only  authority  for  keeping  the 
property  from  the  owner,  such  authority  is  gone 
when  the  writ  is  dissolved.  It  is  true  that  un- 
der our  practice  the  plaintiff  may,  by  appeal- 
ing from  the  order  dissolving  the  writ  and  (giv- 
ing the  bond  for  a  stay,  suspend  the  operation 
of  the  order,  and  that  such  suspension  will  re- 
late back  to  the  date  of  the  order,  so  that,  if 
the  officer  still  has  the  property,  his  right  to 
hold  it  is  restored;  and  it  may  also  be,  os  be- 
tween the  parties  to  the  writ  that,  if  between 
the  date  of  the  order  and  the  appeal  with  a 
stay,  the  sheriff  has  returned  the  property  to 
the  defendant,  the  appeal  and  stay  reinstates 
the  lien  so  that  the  plaintiff  ma^  require  the 
sheriff  to  retake  the  property.    Neither  of  theac. 
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however,  is  this  case.  Here  the  question  is,  Is 
it  the  duty  of  the  sheriff  to  retain  the  property 
after  the  disscdution  of  the  writ,  which  is  his 
only  warrant  for  holding  it,  to  enable  the  plain- 
tiff to  determine  whether  he  will  appeal,  and  to 
perfect  the  appeal  and  stay,  if  he  decides  to 
take  that  course?  The  statute  is  silent  on  the 
point.  If  it  be  his  duty  to  still  hold  the  prop- 
erty, for  how  long  must  he  hold  it?  Some  au- 
thorities suggest  that  he  should  hold  it  for  a 
reasonable  time.  But  yrho  is  to  determine  what 
is  a  reasonable  time?  If  that  be  the  rule,  the 
officer  will  be  liable  to  the  plaintiff  in  case  he 
return  the  property  to  the  defendant  before  the 
end  of  a  reasonable  time,  and  to  the  defendant 
in  case  he  refuse  to  return  it  on  demand  after 
sucli  reasonable  time.  The  position  of  the  officer 
would  be  a  hard  one  if  he  must  take  the  risk  of 
the  court  or  jury  trying  the  action  against  him, 
agreeing  with  him  as  to  what  is  a  reasonable 
time.  We  think  it  is  for  the  plaintiff,  and  not 
the  sheriff,  to  do  what  may  be  necessary  to  pre- 
serve the  interest  of  the  former  in  case  of  a 
dissolution  of  the  writ."  Byan  Drug  Co.  v. 
Peacock,  40  Minn.  470,  42  N.  W.  298. 

Following  the  riile  ol  law  that  we  have 
attempted  to  set  forth,  it  appears  to  us  con- 
clusive that  upon  the  delivery  of  the  proper- 
ty by  the  sheriff  to  the  defendant  Hooper  it 
was  DO  longer  in  custodia  legis,  nor  was  the 
writ  of  attachment  in  any  wise  effective  as 
a  levy  on  that  particular  property,  nor  did 
the  stay  of  execution  either  revive  the  writ 
or  retake  the  property.  The  chattel  mort- 
gage given  by  the  defendant  in  thai;  action  to 
the  appellant  here  having  been  recorded  and 
the  action  In  foreclosure  having  been  In- 
stituted, the  property  thus  released  from  the 
effect  of  the  writ  of  attachment  was  imme- 
diately subject  to  the  mortgage  and  subject 
to  the  foreclosure  proceedings. 

[8]  After  releasing  the  property  subject  to 
the  order  of  the  district  court,  the  attaching 
officer  had  no  right  or  special  property  there- 
in. This  being  true,  there  were  no  rights  to 
which  the  referee  in  bankruptcy  could  be  sub- 
rogated. 

[9]  Respondents  here  contend  that  the  no- 
tice of  motion  of  Intention  to  move  for  a  new 
trial  was  not  filed  or  served  within  the  time 
prescribed  by  law,  and  hence  contend  that 
the  trial  court  was  without  Jurisdiction  to 
hear  and  determine  the  motion  for  a  new 
trial.  Whatever  merit  there  might  be  in  the 
contentton  of  respondents,  it  appears  to  us 
that  they  became  a  party  to  the  order  of  the 
trial  court  extending  time  in  which  for  ap- 
pellant to  file  Ills  notice  of  intention  to  move 
for  a  new  trial.  The  record  of  the  proceed- 
ings In  open  court  on  the  day  on  which  the 
Judgment  was  rendered  discloses  the  fol- 
lowing: 

"Mr.  Green :  If  the  court  please,  we  desire  at 
this  time  to  apply  to  the  court  for  30  days'  stay 
of  any  execution  of  the  judgment.  Of  course, 
we  cannot  accept  any  part  of  the  judgment,  as 
we  intend  to  appeal  from  the  judgment,  the  en- 
tire judgment,  and  we  would  like  to  have  a  30 
days  stay  of  execution  in  which  to  prei>are  our 
record  and  serve. 

"The  Court:    You  mean— 

"Mr.  Green:  Ehccept  to  make  a  motion  for  a 
new  trial. 


"^e  Court:  Ton  mean  time  to  make  a  mo- 
tion for  a  new  trial? 

"Mr.  Green:  Well,  we  wUl  have  to  have  30 
days  to  get  the  record. 

"Mr.  Hawkins:  You  don't  have  to  have  any 
record  for  a  motion  for  a  new  triaL 

"Mr.  Green:  We  want  30  days,  because  I  will 
be  busy  with  other  matters,  in  that  other  pro- 
ceeding, and  let  that  30  days  cover  the  period 
for  us  to  give  notice  of  intention  to  move  for 
a  new  trial. 

■  "The  Court:  Let  me  see — it  is  ordered  that 
the  plaintiff  have  up  to  and  including  the  17tb 
day  of  April  in  which  to  serve  notice  of  inten- 
tion to  move  for  a  new  trial.  Now  what  else 
do  you  want? 

"Mr.  Green:  And  a  stay  of  execution  of  the 
judgment  during  that  time. 

"The  Couirt:  Can  I  grant  that  without  a 
bond? 

"Mr.  Green:  Well,  it  can  be  granted,  but  we 
can  give  a  bond  if  it  is  necessary.  The  execu- 
tion of  this  judgment  can  be  stayed  without 
bond. 

"The  Court:  Maybe  it  will  not  be  necessary 
to  do  that,  if  counsel  will  stipulate  with  you 
that  there  will  be  no  execution  issued  for  that 
period. 

"Mr.  Hawkins:   I  don't  object  to  that. 

"The  Court:  It  is  stipulated  that  no  execu- 
tion shall  issue  for  30  days — ^now,  you  want 
also  included  in  this  order  that  yon — ^what  other 
papers  do  you  want  filed?  This  only  stays  the 
suit  as  to  the  notice  of  intention  to  move  for  a 
new  trial.    Now  what  else^—  ■ 

"Mr.  Green:  Don't  want  anything.  File  a 
notice  of  intention  to  move  for  a  new  trial. 

"The  Court:  You  want  30  days  in  wliich  to 
do  that? 

"Mr.  Green :   Yes,  30  days'  stay  of  execution. 

"The  Court:  Well,  he  has  stipulated  there 
will  be  DO  execution  for  SO  days.'^ 

While  we  might  with  propriety  regard  the 
conduct  and  utterance  of  counsel  for  respond- 
ents in  open  court  at  the  time  at  wMch  the 
order  extending  time  was  entered  as  tanta- 
mount to  a  stipulation,  It  will  in  this  Instance 
be  unnecessary,  Inasmuch  as  counsel's  con- 
duct and  action  Iq  that  instance  and  on  that 
occasion,  in  our  judgment,  constituted  a 
waiver  of  any  objection  that  he  might  have 
to  the  trial  court  entertaining  the  motion  for 
a  new  trial  at  or  within  the  time  embraced 
within  the  order. 

[10]  It  will  not,  in  our  judgment,  be  seri- 
ously denied  that  a  party  may  waive  his  right 
to  object  to  any  or  all  of  the  proceedings 
preliminary  to  a  motion  for  a  new  trial,  or 
that  the  same  have  not  been  taken,  filed,  or 
served  within  the  time  prescrll)ed  by  rule  or 
statute.  If  these  statutory  times  and  condi- 
tions may  be  waived  by  silence,  much  more 
so  may  they  be  waived  by  stipulation  or  af- 
firmative acquiescence. 

Other  matters  set  up  in  respondents'  mo- 
tion to  dismiss  appear  to  us  to  be  without 
merit 

The  judgment  and  order  appealed  from  la 
reversed,  with  instructions  to  the  trial  court 
to  reframe  the  decree  and  Judgment  so  as  to 
make  the  same  effective  as  to  the  personal 
property  here  in  question. 

It  is  80  ordered. 

COLEMAN  and  SANDERS,  JJ.,  ooncor. 
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McLXiOD  T.  iSIUUER  &  IiTJZ  et  aL 
Qioa.  19i4,  1967.) 

(Stipreme  Court  of  Nevada.    Sept  6,  1917.) 

Etiderck  «=»493— Opiniow— 'DLTmATB  Fact. 
In  an  action  for  the  overflow  of  plaintiff's 
ranch  by  defendant's  dam,  where  nonexpert  wit- 
nesses testified  in  detail  to  the  facts  as  to  pre- 
vious overflows,  and  the  location  of  various  dams 
and  ditches  was  minutely  described  by  them,  the 
-opinions  of  such  witnesses  as  to  whether  de- 
fendant's dam  caused  the  overflow  should  have 
been  excluded,  as  witnesses  cannot  testify  to 
matters  of  ultimate  fact,  except  where  it  is  im- 
possible for  them  to  detail  the  evidentiary  facts 
«o  as  to  enable  the  jury  to  draw  a  conclusion. 

McCarran,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Lyon  Cotuity; 
Prank  P.  Langan,  Judge. 

On  rehearing.  Judgment  and  order  ap- 
pealed frcHn  reversed. 

For  former  opinion,  see  153  Pac.  666. 

W.  A.  Massey,  of  Reno,  Edward  F.  Tread- 
well,  of  San  Francisco,  Cal.,  Cheney,  Down- 
er, Price  &  Hawkins,  of  Reno,  and  Charles 
B.  Henderson,  of  Elko,  for  appellants.  Mack 
&  Oreen,  of  Reno,  for  respondent. 

COLEMAN,  J.  Since  fbls  case  was  for- 
merly before  us,  Angus  McLeod  has  died, 
-and  on  motion  Mason  E.  McLeod  and  Charles 
A.  McLeod,  executors  of  Us  last  will  and  tes- 
tament, have  been  substituted. 

When  this  case  was  before  us  originally, 
we  did  not  consider  the  assignment  of  error 
relied  upon  by  appellants  which  goes  to  the 
alleged  erroneous  ruling  of  the  court  upon 
the  motion  for  a  change  of  venue,  for  the 
reason  that,  as  we  were  of  the  opinion  that 
the  judgment  should  be  reversed  for  other 
reasons,  we  did  not  think  It  necessary  to  con- 
sider that  assignment,  in  view  of  the  prob- 
able dlange  of  conditions  in  the  county  of 
the  trial  subsequent  to  the  date  of  the  for- 
mer trial  In  the  district  court,  and  especial- 
ly since,  under  the  law  as  it  now  stands,  an 
appeal  can  be  taken  directly  from  an  order 
denying  such  a  motion.  We  see  no  reason 
to  change  our  position  on  this  question  at 
this  time,  and  merely  allude  to  It  now  be- 
cause of  the  earnestness  with  which  the  as- 
signment was  urged  upon  us  upon  the  argu- 
m«it  on  rehearing. 

Before  entering  upon  a  conslderatlcMi  of 
what  we  deem  to  be  the  serious  question  in 
this  case,  we  desire  to  dispose  of  one  point 
presented  by  respondents  In  their  petition 
for  rehearing  and  upon  the  argument  on  re- 
bearlng,  and  that  is  that  in  the  original  de- 
cision reversing  the  judgment  we  ignored 
the  long  line  of  decisions  of  this  court  hold- 
ing that  the  Supreme  Court  will  not  disturb 
a  verdict  of  a  Jury  when  there  Is  a  sub- 
stantial conflict  In  the  evidence.  As  to  the 
general  proposition  of  law  contended  for  by 
counsel  for  respondents,  there  can  be  no 
question.  But  It  seems  to  us  that  where  the 
findings  of  the  lower  court  are  based  upon 


Incompetent  evidence  admitted  over  the  ob- 
jection of  the  adverse  party  to  vfhlch  ex- 
ceptions were  taken,  and  which  admissions 
of  evidence  are  assigned  as  error  and  relied 
ap<Hi  In  the  appellate  court  where  it  Is  held 
that  the  evidence  was  erroneously  admitted, 
the  contention  most  faU.  Such  was  the 
theory  upon  which  the  court  proceeded  in 
the  original  decision  herein,  and  we  think 
the  views  then  entertained  are  sound. 

The  point  most  strenuously  urged  upon 
the  rehearing  is  that  the  court  took  the 
wrong  view  of  the  law  upon  the  question  as 
to  the  competency  of  the  evidence  given  by 
witnesses  which  was  termed  "nonexpert." 
It  was  said  by  counsel  for  respondents  that 
the  views  of  the  court  as  expressed  on  this 
question  are  contrary  to  all  authority  upon 
the  question  and  that  "the  decision  in  this 
case  Is  an  unquestionable  reversal  of  the 
rules  applied  in  the  former  decision  of  this 
court  in  McLeod  ▼.  Lee,  17  Nev.  103,  28  Pac. 
124."  We  are  forced  to  take  Issue  with  the 
contention  of  coimsel.  We  did  not  under- 
take to  distinguish  the  McLeod-Lee  Case  In 
our  former  opinion,  for  the  reason  that  we 
thought  that  a  mere  perusal  of  it  would  con- 
vince any  one  of  Its  n<Hiappllcabillty  to  the 
situation  here  presented.  But  In  view  of  tbe 
contentUm  of  counsel  we  will  point  out  where- 
in it  Is  of  no  force  in  reaching  a  conclusion 
in  this  case  upon  the  question  of  the  compe- 
tency of  the  nonexpert  testimony  admitted 
In  the  case.  What  was  said  In  the  McLeod- 
Lee  Case  that  could  have  any  possible  bear- 
ing upon  the  question  Involved  will  be  found 
on  page  123  of  17  Nev.,  on  page  129  of  28 
Pac  from  which  we  quote: 

"The  testimony  as  to  the  character  of  the 
measurements  taken  is  thus  given  by  the  de- 
fendant Lee.  In  reply  to  the  question,  'What 
was  the  difference  in  the  level  of  the  water  above 
and  below  the  dam?'  he  said:  'By  an  actual 
level  made  there,  about  60  feet  below  the  dam  or 
60  or  80  feet  above,  was  8%  inches.  I  took  the 
level  with  a  spirit  level  and  square.  I  waded 
out  in  the  water  up  to  my  knees,  and  put  the 
stakes  dovm  until  I  shoved  them  down  with  a 
level  above ;  found  it  was  correct,  and  called  the 
attention  of  four  or  five  persons  present.'  This 
witness  also  testified  that  he  sailed  over  the 
dam  in  a  flatboat,  with  a  pole  8  or  10  feet  long, 
and  did  not  upset.  'When  I  got  under  the  wU- 
lows  *  *  *  I  put  down  the  pole  as  far  as  I 
could,  but  could  not  find  any  bottom  in  the  cur- 
rent of  the  stream.'  The  character  of  the  meas- 
urements, taken,  as  they  were,  with  a  spirit 
level  and  square,  in  the  river,  amidst  the  eddying 
tide  of  the  water  and  the  drifting  currents  of  the 
sand,  could  not,  it  seems  to  us,  be  any  more  cer- 
tain or  direct  nan  the  observations,  judgments, 
and  opinions  of  witnesses  who  were  well  ac- 
quainted with  the  premises.  Upon  examination 
of  all  the  evidence  we  think  the  plaintiff's  wit- 
nesses testified  as  positively,  direct,  and  certain 
as  to  the  cause  of  the  overflow  as  the  witnesses 
on  the  part  of  defendants.  There  being  a  con- 
flict of  evidence,  we  cannot  disturb  the  decision 
upon  this  ground." 

It  does  not  appear  from  the  opinion  that 
any  objection  was  made  to  the  testimony  of 
the  witnesses  who  gave  their  opinions  as  to 
the  cause  of  the  overflow;   consequently  the 
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same  question  was  not  presented  to  tbe  court 
In  that  case  whldi  we  are  called  upon  to  de- 
termine, and  It  will  be  seen  from  that  por- 
tion of  the  opinion  quoted  that  the  court  did 
not  put  Its  stamp  of  approval  upon  the  opin- 
ion evidence  given  In  that  case.  About  all 
It  held  was  that  as  between  what  It  prob- 
ably thou^t  unsatisfactory  evidence  given 
on  both  sides  of  tbe  case,  it  would  not  dis- 
turb the  verdict  of  the  Jury. 

Another  feature  of  that  case  which  robs 
It  of  all  semblance  of  authority  for  our  guid- 
ance In  the  case  at  bar  Is  that  the  facts  in 
that  case  presented  an  entirely  different  sit- 
uation from  that  presented  for  our  consid- 
eration. So  far  as  can  be  gathered  from  a 
reading  of  the  opinion,  the  point  of  overflow 
which  was  the  basis  of  the  action  in  that 
case  was  not  more  than  60  to  80  feet  above 
the  dam,  while  In  the  case  at  bar  the  point 
of  overflow  which  did  the  most  damage  was 
two  miles  above  the  dam.  There  was  no  oam 
between  the  dam  which  caused  the  overflow 
In  that  case  and  the  point  of  overflow;  there 
were  no  cuts  and  ditches  to  be  taken  Into 
consideration,  as  In  the  case  at  bar.  Fur- 
thermore, a  man  could  have  stood  at  the 
dam  In  question  In  that  case,  and  so  far  as 
appears  from  the  opinion,  have  seen  with 
his  naked  eye  the  backwater  therefrom  go- 
ing out  of  the  banks  of  the  river  «0  or  80 
feet  above.  Surely  no  one  would  say  that 
the  situation  there  presented  was  In  the 
least  similar  to  the  situation  in  tbe  case  at 
bar.  In  that  case  any  person  could  have 
seen  with  the  naked  eye  the  direct  effect  of 
the  dam  In  causing  backwater  to  overflow 
the  land. 

Another,  distinguishing  feature,  and  the 
most  serious  one,  Is  that  in  that  case  noth- 
ing was  claimed  as  a  consequence  of  tbe  de- 
posit of  sand  In  the  stream,  while  In  this 
case  the  entire  reliance  of  plalntUf  is  bas- 
ed upon  tbe  deposit  of  sand  far  above  the 
point  where  a  line  drawn  from  the  crest  of 
the  water  as  It  goes  over  the  dam  intersects 
the  bed  of  the  stream. 

In  the  light  of  these  distinguishing  fea- 
tures, how  can  It  be  said  that  the  McLeod- 
Lee  Case  is  authority  in  the  case  at  bar,  or 
of  the  least  assistance  to  us  In  solving  the 
question  under  consideration? 

We  will  now  take  up  the  other  cases  re- 
lied upon  by  counsri,  and  undertake  to  show 
wherein  they  are  dissimilar  from  the  case  at 
bar;  and  In  this  connection  it  must  be  kept 
In  mind  at  all  times  that  there  are  certain 
facts  and  circumstances  which  make  this 
case  dissimilar  from  any  of  the  cases  men- 
tioned, viz.  the  existence  of  the  Merrltt  dam 
between  the  Spragg,  Alcorn  &  Bewley  dam 
and  the  points  of  overflow  complained  of, 
the  making  by  plaintiff  of  the  several  cuts 
between  tbe  dams  in  question  and  the  point 
of  overflow  chiefly  complained  of,  and  the 
cutting  of  tbe  Perazzo  ditch. 

Of  tbe  cases  cited,  the  one  which  ap- 
proaches more  nearly  the  case  at  bar  is  that 


of  Hand  v.  Catawba,  90  S.  O.  267,  73  S.  B. 
187;  but  In  that  case  there  was  no  dam 
above  the  dam  alleged  to  have  been  the  cause 
of  the  damage  complained  of;  there  were  no 
fresh  cuts  made  by  the  plaintiff,  as  in  the 
case  at  bar;  there  was  no  ditch  correspond- 
ing to  the  Perazzo  ditch  In  the  case  now  un- 
der consideration.  While  the  fall  of  the  rlv- 
er  In  that  case,  is  not  given,  It  la  apparent 
that  It  was  very  slight 

The  case  of  Allen  v.  Thomapple,  144  Mich. 
870,  108  N.  W.  79,  116  Am.  St  Rep.  453,  cit- 
ed by  respondents,  was  one  in  which  suit 
was  brought  to  recover  for  damages  caused 
by  backwater  from  a  dam.  So  far  as  ap- 
pears, there  was  no  controversy  as  to  the 
competency  of  expert  or  nonexpert  testimony. 
It  does  not  aid  In  determining  the  question 
here.  The  same  may  be  said  of  Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  16  Am.  St 
Rep.  243.  The  case  of  Brown  v.  Bush,  45 
Pa.  61,  is  one  in  which  the  facts  were  so  dis- 
similar from  the  one  at  bar  as  to  rob  It  of 
all  value  in  assisting  us  In  the  present  case. 
In  that  case  the  dam  was  only  100  feet  be- 
low plaintiff's  property.  It  was  not  a  case  In 
which  the  deposit  of  sand  caused  an  overflow 
two  miles  above  the  dam,  as  In  the  case  at 
bar,  but  was  a  case  where  one  standing  at 
the  dam  could  plainly  see  with  the  naked 
eye  the  effect  of  the  dam  upon  the  water. 

As  to  the  case  of  Treat  v.  Bates,  27  Mich. 
390,  all  that  need  be  said  is  that  it  was 
not  a  case  where  it  was  contended  that  a 
deposit  of  sand  was  caused,  as  In  this  case, 
nor  are  the  distances  nor  tbe  fall  of  the  riv- 
er nor  the  height  of  the  dam  given.  In  short 
no  data  Is  given  uiwn  which  &  comparison 
can  be  made  to  the  case  at  bar. 

Respondents  complain  bitterly  of  the  posi- 
tion taken  by  the  court  in  the  former  opinion 
in  holding  that  the  testimony  given  as  to  a 
statement  alleged  to  have  been  made  by  N. 
H.  A.  Mason,  as  foUows: 

"If  they  keep  building  that  dam  up  some  day, 
it  is  going  to  ruin  your  place." 

Counsel  say: 

"It  ia  strange  that  the  court  found  no  evidence 
in  the  record  to  sustain  the  contention  that  Mr. 
N.  H.  A.  Mason  was  the  predecessor  in  inter- 
est of  defendants.  Miller  &  Iaix  and  Pacific  Uve 
Stock  Company." 

Again  counsel  are  mistaken.  We  knew  full 
well  when  then  considering  the  case  that  the 
evidence  shows  that  Mason  was  the  prede- 
cessor In  interest  of  appellants  Miller  &  Lux 
and  Padflc  Live  Stock  Company.  That  was 
an  admitted  fact.  If  counsel  will  only  read 
our  opinion,  they  will  see  that  we  did  not 
question  Mason's  prior  ownership.  What  we 
did  say  was  that  there  was  no  evidence  In 
the  record  that  Mason  owned  the  property 
"at  the  time  It  Is  alleged  he  made  the  state- 
ment" The  very  language  attributed  to  Ma- 
son, especially  the  word  "they,"  Indicates 
that  If  Mason  did  use  the  language  claimed. 
It  was  some  time  after  he  parted  with  the 
title  to  the  property. 
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Counsel  for  resp<HideDts  complain  also  of 
our  holding  in  tlie  former  opinion  as  to  tlie 
proper  method  of  proving  the  damages  al- 
leged to  hare  been  sustained  by  the  respond- 
ents. We  want  to  say  that  on  this  question 
the  authorities  are  divided,  and  it  is  possible 
that  we  would  not  have  reversed  the  Judg- 
ment because  of  the  method  of  proving  the 
damages  alleged  to  have  been  sustained,  but 
in  finding  it  necessary  to  reverse  the  judg- 
ment for  other  reasons,  we  thought  it  best 
to  lay  down  what  we  believe  to  be  the  safer 
rule.  And  while  we  do  not  intend  to  elabo- 
rate upon  this  question,  we  wUl  quote  from 
Jones  on  Evidence,  {  388  (Pocket  Hd.)  as 
follows: 

"The  question  of  damafcs  is  often  so  intl- 
matelv  connected  with  that  of  the  value  of  prop- 
erty that  it  becomes  necessary  to  consider  wnetA- 
er  expert  witnesses  may  ever  give  their  opin- 
ions as  to  the  damages  which  a  party  has  suf- 
fered in  a  given  case.  On  a  principle  discussed 
in  another  section  it  is  evident  that,  if  the  wit- 
ness may  give  an  opinion  as  to  damages,  the 
practice  is  an  exception  to  general  rules,  since 
this  is  a  question  lor  the  determination  of  the 
jury.  Undoubtedly  it  is  the  general  rule  that 
witnesses  cannot  give  their  opinions  as  to  the 
amount  of  damages  snffered  in  a  jgiven  case. 
But  there  is  a  class  of  cases  in  which  there  is 
a  decided  conflict  of  authority  as  to  the  admissL- 
faility  of  opini<Hia  as  to  the  amount  of  damages 
in  condemnation  proceedings.  The  courts  of 
many  of  the  states,  perhaps  a  majority,  hold 
that  in  such  cases  witnesses  cannot  state  the 
amount  of  damages  sustained  thereby,  on  the 
ground  that  the  amount  of  damages  is  the  very 
subject  referred  to  the  jury.  These  courts  c<m- 
flne  the  witnesses  to  a  statement  of  the  valne 
of  the  property  before  and  after  its  condemna- 
tion."   (See  authorities  cited.) 

It  is  also  urged  that  the  former  opinion 
was  erroneous  in  holding  that  It  was  im- 
proper to  permit  the  plalutlfT  to  testify  as 
to  how  much,  on  an  average,  he  made  on  his 
entire  ranch  for  five  years  before  the  alleged 
damages  were  sustained.  Flalatlff's  ranch 
contained  940  acres.  Let  us  assume  that  250 
acres  of  the  very  i)oorest  land  owned  by 
plaintiff  was  damaged,  and  that  the  remain- 
ing COO  acres  was  very  fertile  and  produced 
enormous  crops  of  great  value,  could  It  be 
said  that  the  method  sought  to  be  adopted 
by  plaintiff  to  prove  his  damage  would  be 
the  correct  one?  We  think  not.  This  illus- 
tration may  be  overdrawn;  in  fact,  we  think 
that  the  land  alleged  to  have  been  damaged 
was  about  the  best  owned  by  the  plaintiff, 
but  it  serves  to  show  why  the  contention  of 
counsel  is  not  sound.  While  under  some  cir- 
cumstances it  is  possible  that  it  might  be 
proper  to  resort  to  the  method  alluded  to 
for  the  purpose  of  proving  the  value  of  land. 
It  was  certainly  not  proper  under  the  dr- 
cumstanoes  of  this  case. 

The  question  in  this  case  upon  which  all 
others  turn  is.  Did  the  Spragg,  Alcorn  & 
Bewley  dam  cause  a  deposit  of  silt  and 
debris  in  the  bed  of  the  Walker  river  so  as 
to  produce  the  overflows  complained  of?  In 
support  of  the  contention  of  resiwndents, 
oounad  presented  au  elaborate  diacourae  aa 


hydraulics,  and  diagrams  prepared  by  an  enr 
glneer.  We  have  read  and  considered  these 
with  a  great  deal  of  Interest.  We  think  we 
can  dispose  of  all  that  Is  said  by  the  state- 
m»it  that  the  matter  produced  does  not  deal 
with  situations  similar  to  those  at  bar.  The 
drcomstances  are  so  entirely  at  variance 
from  the  ones  in  the  case  under  considera- 
tion that  we  receive  no  assistance  from  them 
in  determining  this  case.  But,  to  reiterate 
our  former  conclusion,  no  matter  what  view 
we  reach  as  to  the  point  where  backwater 
from  a  dam  will  cause  a  deposit  of  sediment, 
there  is  one  physical  fact  whidi  cannot  be 
Ignored  or  disputed,  and  that  is,  if  we  con- 
cede all  that  is  contended  for  by  respondents 
as  to  the  effect  of  a  dam  in  causing  the  de- 
posit of  sediment  and  debris,  there  is  no  way 
of  escaping  the  conclusion  that  if  the  Spragg, 
Alcorn  &  Bewley  dam  was  causing  a  deposit 
above  it,  the  very  same  process  was  going  on 
above  the  Merrltt  dam,  which  was  4,000  feet 
up  stream  from  the  Spragg,  Alcorn  &  Bew- 
ley dam.  Of  course,  it  is  contended  by  re- 
spondents that  the  Merrltt  dam  was  washed 
out  True;  but  it  was  rebuilt  Immediately, 
and,  so  far  as  appears,  was  ever  thereafter 
maintained,  though  it  was  so  covered  vrith 
sand  that  it  was  not  seen  after  1906.  But 
when  we  bear  in  mind  that  the  Merrltt  dam 
was  at  least  18  Inches  In  height,  that  It  was 
4,000  fAet  higher  up  the  stream  than  the 
Spragg,  Alcorn  &  Bewley  dam,  and  that  the 
rivet  bad  a  fall  of  about  1  foot  to  the  thou- 
sand, It  win  be  seen  that  the  Spragg,  Al- 
corn Sc  Bewley  dam  had  to  be  6%  feet  in 
height  (a  height  never  claimed  for  it)  before 
the  backwater  from  it  would  reach  the  top 
of  the  Merrltt  dam.  This  is  a  law  of  physics 
that  no  evidence  can  overcome. 

This  opinion  is  to  be  read  in  connection 
with  what  was  said  in  the  original  opinion. 

It  Is  ordered  that  the  judgment  and  order 
appealed  from  be  reversed. 

SANDERS,  J.  I  concur  In  the  order  of 
Justice  OOLEMAN.  I  am  of  the  opinion 
that  it  was  prejudicial  error  on  the  part  of 
the  trial  court  to  classify  a  nomber  of  wit- 
nesses. Introduced  <m  the  part  of  respond- 
ent, as  experts  when  no  apparent  reason 
or  necessity  existed  therefor,  other  than  to 
make  it  possible  for  these  witnesses  to  give 
their  opinion  and  state  as  au  ultimate  fact 
that  appellants'  dam  caused  the  overflow. 
This  was  the  primary  and  ultimate  fact  to  be 
determined  by  the  jury.  It  was  a  close  and 
doubtful  question,  and  In  such  situation  It 
is  not  difficult  to  perceive  the  Influence  of 
such  opinions  and  conclusions  upon  the  mind 
of  a  juror  called  upon  to  determine  a  doubt- 
ful question.  It  is  conceded  that  opinion 
evidence  is  justiflable  in  a  proper  case  upon 
the  broad  ground  of  necessity,  but,  as  I  view 
the  record,  the  subject-matter  concerning 
which  the  witnesses  in  question  were  inter- 
rogated did  not  justify  an  expression  of 
th^  opinion,  Judgment,  or  conclualoa  upon 
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the  ground  at  necessity.  In  other  words, 
these  witnesses  detailed,  described,  and  laid 
before  the  Jury,  In  a  clear  and  Intelligent 
manner,  the  facts  concerning  which  they 
were  Interrogated,  so  that  it  was  possible 
for  the  jury  to  draw  Its  own  Inference  and 
form  an  Intelligent  Judgment  as  to  the  cause 
of  the  injury  complained  of.  I  am  aware 
that  the  opinion  of  Judge  Hawley,  In  the 
case  of  McLeod  v.  I*e,  17  Nev.  103,  28  Pac. 
124,  Is  dted  by  modem  texts  on  Evidence 
In  support  of  the  proposition  that  the  opin- 
ion of  an  ordinary  witness  as  to  cause 
and  effect  Is  admissible  (1  Elliott  on  Evi- 
dence, §  674),  but  I  am  of  the  opinion  that 
this  distinguished  Jurist  did  not  commit  liim- 
self  nor  the  court  to  such  a  doctrine.  The 
court  in  that  case  was  dealing  with  an  ai^ 
gument  advanced  as  to  the  weight  of  the 
evidence.  In  the  case  at  bar  we  are  called 
upon  to  rule  upon  the  admission  of  evidence 
over  a  proper  objection.  The  witnesses  who 
were  permitted  to  state  their  opinions  and 
conclusions  as  to  the  cause  of  the  overflow 
bad  no  difficulty  in  reproducing  or  describ- 
ing to  the  jury  the  facts  of  the  subject- 
matter  concerning  which  they  were  inter- 
rogated, and  I  conclude  that  no  such  neces- 
sity existed  as  would  warrant  or  Justify  the 
«ourt  In  permitting  these  witnesses  to  ex- 
press their  opinions  and  conclusions  as  to 
an  ultimate  fact  upon  which  the  re^ondent 
rested  Ills  case. 

I  am  further  of  the  opinion  that,  in  view 
of  respondent's  knowledge  of  the  then 
existing  conditions  resulting  fr<nn  long-con- 
tinued past  conditions  of  the  stream,  the 
court  erred  In  reusing  to  instruct  the  jury 
fairly  and  correctly  on  the  law  covering  ap- 
pellants' evidence  adduced  In  support  of 
their  afDnnatlve  defense  that  reqiondent  con- 
tributed to  his  own  InJory.  Malmstrom  ▼. 
People's  Ditch  Co.,  S2  Nev.  246,  107  Pac 
98,  distinguishing  Shields  v.  Orr  Ditch  Oo., 
23  Nev.  354,  47  Pac.  194. 

I  am  also  of  the  opinion  that  the  damages 
are  escessiv& 

McCARRAN,  O.  X  I  dissent.  In  my 
judgment,  there  was  nothing  presented  in 
the  reargnment  whldi  in  any  wise  attempted 
t<i,  meet  the  various  phases  of  the  case  dis- 
cussed in  my  former  dissenting  opinion  (40 
Nev.  — ,  168  Pac.  574).  There  I  dwelt  at 
length  on  the  gnestlon  of  the  admissibility 
of  the  so-called  nonexpert  testimony. 

I  am  now  forced  to  the  belief  that  the 
learned  justice  who  wrote  the  prevailing 
opinion  here  failed  to  grasp  the  full  force 
and  significance  of  the  language  of  this 
court  in  the  case  of  McLeod  v.  Lee,  17  Nev. 
103,  28  Pac.  124.  Moreover,  it  Is  manifest 
that  the  long  and  eminent  line  of  authority 
supporting  my  position  In  my  dissenting 
opinion  and  supporting  this  court  in  its 
decision  in  McLeod  v.  Lee,  supra,  has  been 
lost  sight  of. 

How  different  from  ttw  prevailing  opinion 


is  file  application  of  ttie  rule  laid  down 
in  McLeod  v.  Lee,  where  the  same  Is  dted 
without  comment  by  Mr.  Rogers  In  his  work 
<m  the  Law  of  Expert  Testimony.  Rogers 
on  Expert  Testimony  (2d  Ed.)  p.  15. 

In  my  judgment,  the  conclusion  readied  in 
the  prevailing  opinion  here,  as  in  the  pre- 
vailing opinion  on  the  former  hearing.  Is 
not  supported  by  the  record  as  it  is  before 
us.  In  the  prevailing  opinion  muCh  stress 
Is  laid  on  the  effect  of  the  so-called  Merritt 
dam,  an  obstruction  in  the  stream  some 
distance  alwve  the  Spragg,  Alcorn  &  Bewl^ 
dam.  This  obstruction,  according  to  the 
record,  was  in  the  beginning  about  18  inches 
high.  As  early  as  1884  the  bed  of  the  stream 
had  become  so  filled  with  sand  and  sediment 
from  the  Spragg,  Alcorn  &  Bewley  dam  that 
the  Merritt  dam  was  entirely  obscured. 
The  record  negatives  any  idea  of  the  Merritt 
dam  having  ever  been  used  as  a  dam  after 
the  year  1884.  Hie  record  discloses  that 
in  1885  it  was  covered  3  feet  deep  with 
sand.  So  extensive  was  this  deposit  above 
the  Spragg,  Alcorn  &  Bewley  dam  that  the 
banks  of  the  river  in  the  vldnlty  of  the 
Merritt  dam,  which  were  originally  approxi- 
mately 7  feet  high  above  the  floor  of  the 
river,  were  by  the  year  1904  not  to  exceed 
3  feet  high  above  the  newly  established  bed 
of  the  stream.  It  required  but  a  reading  of 
the  testimony  of  Feigenspan,  Waldo,  Mo- 
Leod,  and  Warren  to  determine  these  facts. 
Never  after  1885,  if  the  record  Is  to  be  relied 
upon,  could  the  Merritt  dam  have  become 
an  obstruction  to  any  extent  whatever.  Nev- 
er after  that  date  could  It  have  had  any 
effect  on  the  flow  of  the  stream  or  In  the 
way  of  obstructing  sand  or  sediment  or 
debris.  I  am  at  a  loss  to  know  how  a  for- 
eign body  buried  3  feet  below  the  bed  of  the 
stream  could  affect  the  flow  of  water  in 
that  stream.  The  floor  of  the  stream,  as 
It  originally  existed,  had  been  entirely  cov- 
ered by  silt  and  sand  to  a  d^tb  of  4  feet, 
which  covering,  according  to  the  record,  ex- 
tended from  the  Spragg,  Alcorn  &  Bewley 
dam  upstream  far  above  and  beyond  the 
Merritt  dam  as  it  originally  existed. 

Whatever  may  be  said  as  to  the  acts  of 
respondent  in  making  those  certain  cuts 
by  reason  of  which  It  is  contended  he  con- 
tributed to  his  own  Injury,  some  physical 
facts  stand  out  unanswered.  The  Spragg, 
Alcorn  A  Bewley  dam  marked  the  lower 
terminus,  so  to  speak,  of  the  sand  deposit 
■nils  deposit  had  grown  from  year  to  year 
as  the  Spragg,  Alcorn  &  Bewley  dam  was 
extended  In  height.  The  Spragg,  Alcorn  & 
Bewley  dam  was  raised  from  year  to  year 
as  new  and  higher  lands  under  the  Spragg, 
Alcorn  Sc  Bewley  ditch  were  forced  into 
cultivation.  The  record  establishes  that 
there  was  no  deiwsit  of  sand  below  the 
Spragg,  Alcorn  4  Bewley  dam.  The  record 
establishes  that  the  deposit  of  sand  and 
silt  in  the  bed  of  the  stream  above  the 
Spragg,  Alcom  &  Bewley   dam  had  corn- 
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motoed  lone  •prior  to  the  oonstmcUon  of 
the  cuts  made  by  the  respondent.  I  am  at 
a  loss  to  know  how  these  cuts  could  have 
contributed  to  the  injury  of  respondent, 
which  injury  was  caused  by  the  fllllog  up 
of  the  bed  of  the  stream,  when  a  part  of 
that  filling  up  had  taken  place  long  prior 
to  the  creation  of  the  cuts  themselves.  It 
was  not  the  Spragg,  Aloom  &  Bewley  dam 
alone  whldi  created  the  overflow  of  the 
lands  of  respondent.  The  record  establishes 
that  that  overflow  was  caused  by  the  filling 
up  of  the  bed  of  the  stream  by  deposits  of 
sand  and  silt,  which  deposits  were  caused 
by  the  Spragg  Alcorn  &  Bewley  dam.  The 
record  establishes  that  many  of  these  de- 
posits, and  indeed  much  of  the  filling  of  the 
bed  of  the  stream,  were  in  existence  long 
prior  to  the  time  at  which  It  appears  the  re- 
spondent created  the  cuts  by  reason  of  which 
it  is  contended  he  contributed  to  his  own 
injury. 

Assuming  for  the  sake  of  argument  that  all 
that  Is  contended  for  with  reference  to  the 
Merritt  dam  were  true,  and  that  It  was  a 
contributing  cause,-  the  prevailing  opinion,  In 
so  far  as  it  deals  with  this  phase  of  the  case, 
is  antagonistic  to  a  principle  of  law  so  well 
established  as  to  be  considered  ruling.  Mr. 
Famham,  in  his  work  on  Water  and  Water 
Rights,  VOL  2,  p.  1882,  puts  the  proposition 
thus: 

"Th^  owner  of  the  obstruction  cannot,  how- 
ever, escape  all  liability  on  the  pound  that  oth- 
er obstructiona  contributed  to  tne  ihjury,  if  his 
own  did  so,  and  if  his  own  act  was  an  efficient 
cause  of  the  injury."    . 

And  the  learned  aathor  cites  the  leading 
case  of  Chapman  v.  Thames  Mfg.  Oo.,  13 
Conn.  269,  33  Am.  Dec.  401,  in  support  of  the 
proposition  that: 

"One  who  maintains  l)ooms  in  a  riVer  where- 
by the  water  ia  set  back  upon  the  hind  of  an  up- 
per riparian  owner  is  liable  for  the  resulting  in- 
jury, although  logs  other  than  his  own  are 
■topped  by  the  booms,  and  form  the  jams  which 
raise  the  water,  or  even  where  the  rise  is  caused 
by  flood  trash." 

The  concurring  <v>lnlon  of  Mr.  Justice 
SANDERS  presents  three  statements  novel 
and  revolutionary.  To  my  mind  it  is  a  lack 
of  familiarity  with  the  record  which  causes 
the  learned  justice  to  say  that  the  trial  court 
classified  witnesses  as  experts — 
"for  no  apparent  reason  other  than  to  make  it 
possible  for  such  witnesses  to  state  their  opinion 
and  condosion  as  an  ultimate  fact  that  appel- 
lant's dam  was  the  sole  canae  of  the  injury." 

The  learned  Justice  apparently  overlooked 
the  fact  that  at  the  instance  and  request  of 
tbo  defendant  the  court  gave  the  following 
instruction: 

"Ton  are  instracted  that  any  witness,  whether 
for  plaintilf  or  defendant,  who  testified  as  to  his 
opinion  as  to  what  caused  the  overflow  of 
plaintiff's  land,  whether  he  formed  that  opinion 
upon  investigation  made  before  or  after  the  over- 
flow, or  in  any  other  -manner,  and  whether  en- 
gineer or  not,  comes  within  the  definition  of  an 
expert  referred  to  in  these  instructions,  and  his 
testimony  as  to  such  opinion  was  only  admissi- 
ble becanse  inch  person  was  deemed  by  the  court 


to  have  expert  knowledge  on  that  subject.  Such 
expert  testimony  is  to  be  construed  by  you  in 
view  of  the  ascertained  facts  and  the  known 
laws  of  nature,  and  you  are  not  bound  by  the 
opinion  of  any  witness  of  plaintiff  or  defendant 
if  such  opinion  is  contrary  to  the  facts  proved 
or  to  the  known  laws  of  nature." 

Here  was  a  spedflc  request  coming  from 
the  defendant  in  the  way  of  an  Instructloa 
allowed  by  the  court,  in  which,  at  the  in- 
stance of  the  defendant  any  witness,  "wheth- 
er for  plaintiff  or  defendant,  who  testified  as 
to  his  opinion  as  to  what  caused  the  over- 
flow of  plaintifTs  land,  whether  he  formed 
that  opinion  upon  investigation  made  before 
or  after  the  overflow,  or  In  any  other  man- 
ner," was  to  be  considered  by  the  Jury  as  an 
eii)ert. 

I  dwelt  upon  this  phase  of  the  case  at 
length  in  my  former  dissenting  opinion.  ISie 
nonexpert  witnesses  who  testified  were  in 
most  instances,  If  not  in  every  instance,  citi- 
zens of  the  community  who,  living  in  the 
vicinity,  experienced  in  the  conditions  there 
prevailing,  actually  observed  the  Walker  riv- 
er and  the  McLeod  ranch  during  the  period 
in  which  the  latter  was  damaged  by  the 
overfiowlng  of  the  former.  It  was  not  an  ap- 
proximation based  on  subsequent  conditions 
to  which  those  witnesses  testified.  It  was 
the  physical  thing  which  they,  present  upon 
the  premises,  saw,  each  detail  of  which  they 
related.  If  the  assertion  contained  In  the 
flr'9t  proposition  of  the  concurring  opinion 
were  to  become  the  law,  it  would  revolution- 
ize a  phase  of  the  law  of  evidence  which  has 
received  the  sanction  of  authority  such  as  Is 
recognized  wherever  our  system  of  juris- 
prudence prevails.  3  Wigmore  on  Evidence,  i 
823 ;  Bonato  y.  Peabody  Coal  Co.,  248  111.  422, 
94  N.  EL  60.  As  to  whether  the  testimony  of 
these  witnesses  was  to  go  before  the  jury  as 
the  testimony  of  experts  was  a  questiOD 
largely  In  the  discretion  of  the  trial  court, 
and  the  concurring  opinion,  like  the  prevail- 
ing opinion,  falls  to  designate  a  single  clement 
or  instance  in  which  the  trial  court  could 
l>e  charged  with  abuse,  of  discretion  in  this 
respect 

Any  amount  of  authority  might  be  dted  to 
support  the  rule  under  which  testimony  such 
as  that  adduced  from  these  witnesses  was 
admissible,  but  the  rule  is  so  succinctly  stat- 
ed by  Mr.  Chief  Justice  Carter,  speaking  for 
the  Supreme  Court  of  the  state  of  Illinois, 
in  the  case  of  People  v.  Jennings,  262  111. 
534,  96  N.  E  107T,  37  L.  B.  A.  (N.  S.)  778, 
that  I  deem  it  suffldoit  to  quote  the  same 
at  length.    The  learned  Justice  says: 

"Opinion,  so  far  as  it  consists  of  a  statement 
of  an  effect  produced  on  the  mind,  becomes  pri- 
mary evidence,  and  hence  admissible  whenever 
a  condition  of  things  is  such  that  it  cannot  be  re- 
produced and  made  palpable  in  the  concrete  to 
the  jury.  1  Wharton  on  Grim.  Evidence  (8th 
Ed.)  S  459.  It  has  been  said  that  a  witnest  must 
not  be  examined  in  chief  as  to  his  belief  or  per- 
suasion, but  only  as  to  his  knowledge  of  the 
fact  'As  far  as  regards  mere  belief  or  persua- 
sion which  does  not  rest  upon  a  sufficient  and 
legal  foondation,  this  position  is  correct,  as 
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where  &  man  Relieves  a  fact  to  be  true  merely 
because  he  haa  heard  it  said  to  be  so ;  but  with 
rt^spect  to  persuasion  or  belief  as  founded  on 
facts  within  the  actuar  knowledge  of  the  witness 
the  position  is  not  true.'  " 

Mr.  LAwson,  In  his  worl^  on  E3:pert  and 
Opinion  Evidence,  page  460,  says: 

"The  opinions  of  ordinary  witnesses  derived 
from  observation  are  admissible  in  evidence 
when,  from  the  nature  of  the  subject  under  in- 
vestigation, no  better  evidence  can  be  obtained, 
or  the  facts  cannot  otherwise  be  presented  to  the 
tribunal,  e.  g.,  questions  relating  to  time,  quan- 
tity, number,  dimensions,  height,  speed,  distance, 
or  the  like.  The  indications  themselves  ought 
to  be  proved ;  and  it  is  quite  true  that  the  jury 
are  authorized  to  draw  their  own  deductions 
from  them ;  but  no  witness  can  fully  present 
the  appearances  as  they  were  before  his  eyes; 
and  to  take  the  testimony  of  what  be  saw  with- 
out his  opinion  would  seldom  prove  fully  satis- 
factory, and  would  often  be  misleading.  •  •  • 
The  general  rule  certainly  is  that  witnesses  are 
to  testify  to  facts,  and  not  to  give  their  indi- 
vidual opinions.  This  rule,  however,  has  its  ex- 
ceptions, some  of  which  are  as  familiar  and  as 
well  settled  as  the  rule  itself.  When  all  the  per- 
tinent facts  can  be  su£BcientIy  detailed  and  de- 
scribed, and  when  the  triers  are  supposed  to  be 
able  to  form  correct  conclusions  without  the 
aid  of  opinion  or  judgment  from  others,  no  ex- 
ception to  the  rule  is  allowed.  But  cases  occur 
where  the  affirmative  of  these  propositions  can- 
not be  assumed.  The  facts  are  sometimes  inca- 
pable of  being  presented  with  their  proper  force 
and  significance  to  any  but  the  observer  him- 
self, and  it  often  happens  that  the  triers  are  not 
qualified,  from  experience  in  the  ordinary  affairs 
of  life,  duly  to  appreciate  all  the  material  facts 
when  proved.  Under  these  circumstances,  the 
opinions  of  witnesses  must,  of  necessity,  be  re- 
ceived." 

As  to  tbe  second  proposition  dealt  with  in 
the  concurring  opinion  of  Mr.  Justice  SAN- 
DERS, namely,  the  instruction  given  by  the 
court  dealing  with  the  question  of  primary 
or  proximate  cause,  I  deem  it  a  useless  ex- 
penditure of  time  and  space  to  cite  authorities 
supporting  the  Instruction  as  given.  Suffice 
it  to  say  that  it  has  been  sanctioned  by  this 
court  Konlg  y.  N.  O.  O.  Ry.,  86  Nev.  181, 
136  Pac.  141. 

The  court  gave  ample  Instruction  as  to  the 
issue  of  respondent's  nets  contributing  to  the 
Injury.  Instruction  No.  19,  given  In  behalf 
of  the  defendantst  was  a  clear  and  explicit 
statement  directing  the  Jury  that: 

"If  there  is  no  evidence  sufficient  to  show  to 
your  satisfaction  whether  tbe  injury  was  occa- 
sioned by  reason  of  the  defendant  s  dam  or  some 
other  cause,  then  you  cannot  speculate  or  guess 
at  the  matter,  but  in  the  absence  of  any  proof 
satisfying  you  as  to  the  actual  cause  of  the  in- 
jury yon  cannot  render  a  verdict  for  plaintiff  in 
this  case,  but  mnst  decide  for  defendants." 

Again,  defendants'  Instruction  No.  23,  giv- 
en by  the  court,  was  one  which  clearly  in- 
structed the  Jury  as  to  contributing  causes. 

Again,  instruction  No.  33  dwelt  specifical- 
ly upon  tbe  acts  of  respondent  In  making  the 
cuts  alleged  by  the  appellant  to  have  con- 
tributed to  the  injury.  The  Jury  was  there 
Instructed  that  U  they  found  that  the  acts  of 
respondent  in  this  respect  contributed  to  his 
Injury,  they  should  And  a  verdict  in  favor  of 
defendants. 


In  instructing  Juries  as  to  ther  law  applica- 
ble to  a  given  case  it  is  not.  In  my  Judgment, 
the  duty  of  the  court  to  given  every  instruc- 
tion offered  by  the  respective  parties.  If  one 
instruction  clearly  and  specifically  covers  tbe 
particular  phase  of  the  law  applicable  to 
some  issue  In  the  case.  It  Is  sufficient.  Ex- 
perience has  taught  that  it  is  not,  as  a  rule, 
the  lack  of  instruction  which  tends  to  lead  a 
Jury  astray,  but  rather  the  giving  of  promis- 
cuous, disconnected,  contradictory  Instruo- 
tlons,  the  volume  and  extent  of  which  usually 
amount  to  a  labyrinth  In  which  the  Jury  may 
become  lost. 

As  to  the  third  proposition  relied  upon  In 
the  concurring  opinion,  assuming  for  the  sake 
of  argument  that  the  damages  were  exces- 
sive, such  would  be  no  ground  for  perempto- 
ry reversal  by  this  court,  Inasmuch  as  It  Is 
within  the  province  of  this  court,  under  Its 
jurisdictional  authority,  to  modify  such  dam- 
ages.   Konlg  V.  N.  G  O.  By.,  supra. 

Let  us  assume  that  every  elonent  relied 
upon  In  the  opinion  of  my  learned  Associates 
were  well  taken.  Let  me  .ask,  what  was  the 
efficient  cause  of  the  flooding  of  the  lands  of 
respondent?  The  history  of  the  Spragg,  Al- 
corn &  Bewley  dam,  as  It  Is  related  In  the 
record,  answers  this  question.  This  obstruc- 
tion In  the  Walker  river  had  originally  served 
the  purpose  Intended  by  the  original  owners 
of  tbe  Spragg,  Alcorn  &  Bewley  ditch,  name- 
ly, to  divert  the  water  for  the  Spragg,  Alcorn 
&  Bewley  'ditch  as  originally  constructed. 
But  the  Spragg,  Alcorn  &  Bewley  ditch  was 
put  Into  forced  service,  so  to  speak,  in  later 
years,  and  lands  which  were  not  originally 
under  the  ditch  were  brought  under  by  rais- 
ing the  level  of  the  water  In  the  ditch  and 
throwing  a  series  of  dams  across  tbe  same. 
To  do  this,  tbe  4^ragg,  Alcorn  &  Bewley  dam 
was  raised  each  season,  and  hence  made  to 
perform  a  service  unusual,  unanticipated,  and 
tbe  effect  of  which  could  not  be  foreseen.  Iiv 
this  forced  and  unusual  service.  In  this  new- 
and  changing  condition  of  the  dam,  was  the 
efficient  cause  of  the  flooding.  The  act  of 
forcing  the  obstruction  to  perform  this  un- 
usual and  changing  service  was  the  efficient 
cause  of  the  flooding;  hence  the  efficient 
cause  of  the  Injury  of  respondent,  the  lia- 
bility for  which.  In  the  language  of  Mr.  Fam- 
ham,  supra,  tbe  appellant  should  not  escape. 
This  condition,  evidence  supporting  It,  and 
everything  pertaining  to  It,  was  brought  to 
the  attention  of  the  Jury,  and  the  whole  mat- 
ter presented  under  most  elaborate  instruc- 
tions as  to  every  phase  of  the  law  pertain- 
ing to  the  case.  Under  a  long  line  of  deci- 
sions by  this  court,  the  verdict  of  that  Jury, 
based  as  it  was  upon  a  conflict  of  evidence^ 
should  not  be  disturbed  by  this  court 

I  refer  again  most  onphatlcally  to  the 
matters  dwelt  upon  In  my  former  dissenting 
opinion ;  the  assertions  here  made  being  only 
supplemental  thereto. 
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KOKTHWBJSTEJRN  IMPROVBMBIIT  (XK  et 

aL  t,  PIBROB  OODNTT.    (No.  18»37,) 
(Snprerire  Oourt  of  Wttshington.    A\ig.  6,  1M7.) 

1.  Taxation  €=>4©4(2)  —  AsSEStoncNt  —  Snv 
Tiwa  Abidb— Equitt. 
E<]uit7  will  not  set  Aside  the  opinion  of  tax- 
ing officers  in  fixing  the  value  of  lands  for  pur- 
pose of  taxation,  unless  such  arbitrariness  or  in- 
equality enters  into  the  assessment  as  to  Tiolate 
the  fundamental  principles  of  taxation. 
a  Taxation  «=331»(2)  —  Assjcsbmbnt  —  Set- 
tin  o  Aside— Pbesuiotions. 
Even  with  no  testimony  to  support  It,  there 
will  be  clear  presumption  in  favor  of  correct- 
ness and  fairness  of  the  valuations  placed  on 
landa  by  assessors. 

a.  Affsai.  and  Bbbob  «3»1073(1)  —  Absesb- 
locNT— Setting  Aside— Decree. 
Court's  action  in  striking  from  the  assess- 
ment rolls  all  taxes  levied  on  lands  which,  un- 
der testimony  of  county's  expert  witnesses,  are 
without  value,  and  reducing  valuations  to  max- 
imum value  placed  on  lands  by  such  witnesses, 
where  their  estimate  was  below  the  amount  of 
the  assessment,  is  not  prejudicial  to  the  owners. 

D^artment  1.  Appeal  from  Superior 
Court,  Pierce  County;  R.  B.  Albertson,  Judge. 

Action  by  the  Northwestern  Improvement 
Company  and  others  against  Pierce  County. 
From  decree  adverse  to  them,  complainants 
appeal.    Affirmed. 

Geo.  T.  Held,  J.  W.  Quldc.  L.  B.  da  Ponte, 
a  A.  Murray,  and  H.  S.  Griggs,  aU  of  Ta- 
coma,  for  appellants.  Fred  G.  Remaim, 
Harry  B.  Phelps,  and  A.  B.  Bell,  aU  of  Ta- 
ooma,  for  respondent. 

MORBIS,  J.  Owing  to  the  size  of  the 
record  and  ttie  amount  of  the  matter  to  be 
considered,  the  determination  of  ttiie  case  tias 
been  delayed  somewhat  beyond  its  order. 
Appellants  commenced  three  separate  actions 
against  Pierce  county,  seeking  to  reduce  cer- 
tain taxes  and  cancel  others  against  coal 
landa  belonging  to  appellants,  and  to  recover 
Judgment  for  taxes  previously  paid  under 
protest.  By  stipulation  of  the  parties  the 
suits  were  oonsoUdated  for  tlie  purpose  of 
trial  below,  with  a  provision  that  a  separate 
judgment  be  entered  in  each  ca6&  The  lower 
court  made  findings  reducing  the  taxes  on 
some  of  the  lands  involved,  canceling  others, 
and  granting  Judgment  in  favor  of  two  of 
tlie  appellants  for  tuxes  previously  paid  un- 
der protest.  These  three  suits  involve  the 
assessment  for  coal  values  of  64  sections  of 
land.  In  1906  some  19,727  acres  of  the  land 
here  involved,  belonging  to  the  Northwestern 
Improvement  Oomi>any,  were  assessed  on 
their  coal  valnes  at  $178,690,  and  taxes  levied 
in  the  smn  of  14,446.94  for  the  year  1908,  and 
94,266.76  for  the  year  1W».  In  AprU,  1910, 
the  Northwestern  Improvement  Company 
commenced  an  action  complaining  of  this  as- 
sessment, and  obtained  a  Judgment  canceling 
a  part  thereof;  the  lower  court  finding  that 
the  lands  were  not  valuable  for  coal,  and  re- 
straining the  collection  of  that  part  of  the 


a&aessment  levied  oil  coal  valnes.  No  at- 
tempt will  be  nutde  to  summarize  the  evi- 
dence. It  Is  txM  long  and  too  conflicting. 
We  will  for  the  most  part  content  ourselves 
with  the  Statement  of  the  condnslons  reach- 
ed. 

In  the  fall  of  1918  W.  L  Moulton,  a  tim- 
ber cruiser  and  specnlator  in  coal  lands,  act- 
ing under  the  direction  of  the  connty  assessor, 
began  gathering  statistics  upon  which  to  base 
the  valuation  of  these  lands  for  the  purpose 
of  taxation.  Moulijon  was  more  or  less  fa- 
miliar with  the  land,  having  personally  ex- 
amined much  of  it,  and  having  at  one  time 
owned  some  of  It.  be  went  upon  the  land  in 
November,  1913,  for  the  purpose  t)f  making 
further  examination,  with  the  view  of  ascer- 
taining the  value  of  the  land  as  acreage  and 
for  timbw  and  coal.  In  giving  the  result  of 
his  labors  to  the  assessor,  he  gave,  not  only 
his  opinion  based  upon  his  personal  examina- 
tion, but  as  the  same  had  been  determined 
after  an  examination  of  the  compiled  data 
as  to  the  land,  and  after  cbnsultlng  with 
geologists,  the  state  mine  Inspector,  mine  of- 
fldals,  and  other  public  officials  in  other 
states,  for  the  puipose  of  ascertalnlag  their 
methods  of  fixing  dbal  values  for  the  purpose 
of  taxation.  This  report  of  Moulton,  com- 
piled from  the  above  sources,  was  made  the 
basis  by  the  assessor  for  the  assessment  loU 
for  the  years  1913  and  1914,  and  was  divided 
between  the  three  appellants  as  follows: 
Northwestern  Improvement  Company,  ap-  • 
proximately  17,000  acres,  $287,250;  St.  Paul 
&  Tacoma  Lumber  Company,  approximately 
3,200  acres,  $41,375;  Connellsville  Coal  & 
Coke  Company,  approximately  960  acres,  $6,- 
645.  Appellants,  being  dissatisfled  with  these 
assessments,  brought  this  action  and  appeal- 
ed from  adverse  decree. 

The  evidence  Is  bulky  and  conflicting.  A 
number  of  witnesses,  with  much  practical  ex- 
perience in  coal  mining,  testified  on  behalf  of 
the  ajppellants,  and  were  generally  of  the 
opinion  that  the  land  had  little  value  as-  coal 
land;  that  about  the  only  value  that  could  be 
given  the  land  was  of  a  speculative  nature. 
No  recent  sales  were  shown.  Neither  does 
it  appear  that  any  of  the  land  had  been  offer- 
ed for  sale  of  late  years.  So  that,  in  reach- 
ing a  conclusion  as  to  the  value  of  tJiese  lands 
as  coal  lands,  such  conclusion  must  be  based 
almost  entirely  upon  the  opinion  of  various 
witnesses.  In  its  behalf  respondent  called 
Moulton,  who  had  gathered  the  data  from 
which  the  assessments  were  compiled,  R.  P. 
Tarr,  a  graduate  geologist,  who  had  been  in 
the  employ  of  the  Northwestern  Improvement 
Company  for  some  pine  years  prior  to  the 
trial,  and  Prof.  Bailey  Willis,  a  man  of  rec- 
ognized standing  as  a  geologist,  with  much 
experience  as  a  geological  investigator  and  in 
the  making  of  geologic  surveys.  Willis  bad 
made  an  ext^isive  survey  of  these  lands  In 
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the  y«ars  1881  to  1884  and  bad  c(»]iplled  a 
report.  He  made  a  second  examination  in 
1896.  The  lower  oonrt  seems  to  have  been 
influenced  In  reaching  its  condusion  largely 
b7  the  testimony  o(  Tarr  and  Willis.  On 
what  they  consider  a  conserratiTe  estimate, 
these  two  witnesses,  based  upon  their  knowl- 
edge of  these  particular  lands  and  as  experts 
on  the  subject  of  coal  lands  in  general,  tes- 
tified that  these  lands  contained  many  mil- 
lions of  tons  of  mineable  coal.  It  also  appear- 
ed that  the  owners  of  these  lands  had  from 
time  to  time  given  leases  on  royalties,  and 
had  thus  established  a  measure  of  the  royalty 
value  of  each  ton  of  coal.  With  this-  royalty 
measure  thus  established,  and  upon  their 
estimate  of  the  number  of  tons  of  coal,  Tarr 
and  Willis  fixed  their  values  as  coal  proper- 
ties. They  do  not  agree  as  to  the  value  of 
the  land  in  eadi  section,  and  at  times  their 
values  are  far  apart  In  their  opinion,  much 
of  the  land  is  more  valuable  than  is  shown 
by  the  valuations  fixed  by  the  assessment 
roll,  while  some  of  it  is  of  less  value. 

It  is  apparent,  by  reason  of  the  fact  that 
some  of  the  coal  is  inferior  in  quality  to  the 
product  of  competing  mines  in  the  same  dis- 
trict, that  up  to  the  present  time  but  Uttle, 
if  any,  profit  has  been  derived  from  any  de- 
velopment of  the  land  as  coal  properties; 
but  it  is  also  clear  that,  notwithstanding  this 
fact,  there  has  never  been  any  abandonment 
of  the  property  as  a  coal-mining  proposition. 
A  summary  of  tlie  lower  court's  condusion 
may  be  found  in  tlie  following  excerpt  from 
its  decree: 

"Let  a  decree  be  entered,  striking  from  the 
assessment  rolls  all  of  the  taxes  levied  for  coal 
valaationa  upon  the  lands  which  under  the  testi- 
mony of  Prof.  Willis  and  Mr.  Tarr  are  without 
•uch  value,  and  reducing  the  valuations  for  coal 
of  all  of  the  lands  involved  in  the  three  consoli- 
dated cases  to  the  maximum  value  for  coal  to 
be  found  in  their  testimony,  where  their  esti- 
mate was  below  the  amount  of  the  assessment. 
Of  course,  the  assessment  against  the  different 
parcels  of  land  on  account  of  coal  cannot  be  in- 
creased beyond  the  amount  extended  on  the  rolls, 
even  though  in  the  opinion  of  these  witnesses 
that  estimate  was  below  the  actual  50  per  cent, 
value,  as  this  court  cannot  act  as  a  Iward  of 
eanalization." 

[1]  In  reviewing  these  assessments,  we 
must  beor  in  mind  that  we  are  dealing  large- 
ly with  questions  of  opinion  as  to  the  value  of 
these  lands  for  the  purpose  of  taxation.  It 
has  too  long  been  the  law  to  be  now  doubted 
that  equity  will  not  interfere  to  set  aside  the 
opinion  of  taxing  officers  in  fixing  the  value 
of  lands  for  purpose  of  taxation,  until  it  is 
shown  that  snch  arbitrariness  or  Inequality 
enters  into  the  assessment  as  to  violate  the 
fundamental  principles  of  taxation.  It  is 
also  well  settled  that  In  making  an  assess- 
ment it  is  presumed  the  assessor  has  only 
performed  his  full  duty,  and  the  burden  of 
showing  otherwise  is  cast  upon  those  who  at- 
tack it.  "The  assessor  and  board  of  equaliza- 
tion act  in  a  quasi  judicial  capacity  in  mak- 
ing oc  equalizing  assessments.    The  law  pre- 


sumes that  they  have  performed  their  duty 
In  A  proper  manner.  Where  the  rights  of  the 
public  require  it,  the  presumption  in  favor  of 
due  performance  is  liberal,  and  the  evidence 
to  overthrow  it  must  be  clear."  Templeton 
V.  Pierce  County,  25  Wash.  377,  382,  65  Pac. 
5S3,  555;  National  Lumber  &  Mfg.  Oa  v. 
Chehalis  County,  86  Wash.  483,  488,  150  Pac. 
1164;  Hillman's  Snohomish  County  Land  A 
R.  R.  Co.  V.  Snohomish  County,  87  Wash.  58, 
151  Pac.  06;  Heuston  v.  King  County,  90 
Wash.  .200,  202,  165  Paa  773. 

[2]  There  can  be  no  question  but  what  the 
testimony  of  the  respondent's  witnesses  clear- 
ly supported  tlie  assessment  upon  these  lands. 
Even  with  no  testimony  to  support  it,  there 
will  be  a  clear  presumption  in  favor  of  the 
correctness  and  fairness  of  the  valuations 
placed  upon  these  lands  by  the  assessor,  and 
we  cannot  find,  without  in  the  most  part  dis- 
regarding the  testimony  in  behalf  of  respond- 
ent, tlmt  appellants  have  sustained  the  bur- 
den of  showing  excessive  values.  Heuston  v. 
King  County,  90  Wash.  200, 155  Pac.  773.  We 
have,  therefore,  not  only  the  presumption  in 
favor  of  these  assessments,  the  findings  of  the 
lower  court  sustaining  them  in  the  main,  but 
the  testimony  Of  at  least  two  witnesses  of  un- 
questioned learning  and  undoubted  familiar- 
ity with  the  facts  necessarily  involved  In  the 
opinions  expressed  by  them,  which  after  most 
careful  compilation  of  data  support,  at  least 
in  the  amount  of  the  Jndgmmts,  the  values 
fixed  by  the  assessor.  Realizing  the  valnfe  of 
these  two  witnesses  to  respondent,  appellants 
discuss  their  testimony  at  great  length,  and 
undertake  to  show  the  fallacy  of  their  reason- 
ing. We  are,  however,  unable  to  find  any- 
thing in  the  record  which  convinces  ns  that 
their  testimony  should  not  be  given  due  con- 
sideration, especially  after  the  trial  jndge, 
a  careful  trier  of  fact,  having  the  witnesses 
before  him,  with  dne  on>ortanlty  for  examr 
ination  and  reaching  a  conclusion  as  to  the 
weight  and  value  of  their  testimony,  has  en- 
tered a  decree  supporting  in  the  main  the 
contention  of  respondent. 

[3]  Appellants  also  complain  of  the  method 
employed  by  tlie  lower  coart  in  redncing  the 
assessment  upon  these  lands,  in  employing 
the  value  nearest  approaching  the  assessed 
value  placed  by  Tarr  or  Willis  upon  each  sec- 
tion of  the  land.  They  seem  to  be  of  the  opin- 
ion that  the  lower  court  disregarded  the  tes- 
timony of  these  witnesses  when  favorable  to 
appellants,  and  accepted  it  when  unfavorable. 
The  decree,  however,  is  not  subject  to  this 
criticism.  What  the  lower  court  really  did 
was  to  give  appellants  advantage  of  a  reduc- 
tion whenever  these  two  witnesses  testified 
to  no  value,  and  when  the  valne  placed  upon 
any  section  by  the  assessor  was  not  npheld 
by  either  appellants  were  again  favored  by  a 
reduction  in  value  equal  to  the  nearest  ap- 
proach to  the  assessor's  value  placed  upon 
any  section  by  either  of  the  witnesses.  Such 
a  method  aeema  to  ns  to  be  favorable  rather 
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than  unfavorable  to  appellants'  oontoitlon 
as  bare  made,  and  the  result  is  their  obtaln- 
•Ing  the  relief  granted  them  by  the  decree. 

Nomerous  otiier  contentions  are  made  In 
appellants'  behalf,  most  of  which  are  answer- 
ed b7  what  has  already  been  said.  Others 
Involve  a  detailed  discussion  of  the  evidence, 
wUdi  would  add  nothing  to  the  value  of  this 
Oplnlim. 

Upon  the  vhole  case,  we  are  of  the  oplnlcm 
that  the  Judgment  should  be  affirmed.  It  is 
MO  ordered. 

BliLIS,  a  J.,  and  MAIN,  J.  concur 


WBTEiBHABUSER  TIMBER  CX>.  v.  PIERCB 

COUNTY. 
NOETHWESTBBN  IMPROVEMENT  CO.  v. 

SAME. 

(No.  13344.) 
(Supreme  Court  of  Washington.    Aug.  6,  1917.) 

1.  Appeal  and  Ebbob  «=»685(1)— Abbibact 

or  Rkcobd— Sufficiency. 
Abstract  of  record  filed  by  cross-appellant 
will  not  be  stricken,  on  the  ground  that  cross- 
appellant  took  no  exceptions  to  court's  findings 
01  fact  and  its  brief  did  not  sufficiently  refer  to 
pages  of  abstract  for  verification,  where  it  may 
be  treated  as  supplemental  to  that  filed  by  ap- 
pellants. 
2l  Taxation  «=»348—AssBS8)aNT— Review— 

Abbitbabt  Assessment. 
Action  of  assessor  in  adopting,  without 
change,  valuations  of  timber  lands  made  by 
former  assessors  prior  to  depreciation  in  timber 
values,  in  fixing  values  without  considering  ele- 
ments of  quality  and  quantitjr  of  timber,  its  ac- 
cessibility, and  logging  oonmtions,  and  assess- 
ing nroperty,  in  violation  of  Rem.  Code  1915,  g 
9112,  at  more  than  50  per  cent,  of  its  fair  value, 
though  all  other  property  is  assessed  at  50  per 
«ant,  is  arbitrary  and  discriminatory. 

5.  Taxation    «=>47(1>— Assessment— yAi,i7A- 
noN    OF    Reai,    Pbopebit— "Reai,    Pbop- 

EBTT." 

Including  land  value  as  dement  to  be  con- 
sidered in  assessing  land  with  timber  It  bears 
as  real  estate,  though  not  assessing  land  sep- 
arately, is  not  double  taxation,  imder  system  of 
taxation  requiring  all  real  property  to  be  assess- 
ed unless  specifically  exempted,  in  view  of  Rem. 
Code  1916,  f  9002,  defining  "real  property,"  for 
purposes  of  taxation,  as  including  land  and  all 
rights  and  privileges  thereto  appertaining,  and 
sections  9095  and  9222—1,  permitting  separate 
taxation  of  standing  timber  only  in  case  land 
and  timber  are  held  in  separata  ownership. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Real 
Property.] 

4.  Taxation     «=3319(2)  —  Assessment  —  Na- 

TUBB. 

Assessor  and  board  of  equalization  act  in 
quasi  Judicial  capacity. 

6.  Taxation    «=>319(2)  — Assessment- Pbx-. 
sumptions. 

Presumption  that  assessor  and  board  of 
equalisation  have  performed  their  duties  in  a 
proper  manner  will  be  liberally  indulged,  and 
evidence  to  overthrow  it  must  be  clear. 
4.  Taxation  €=>494(1)  —  Asbessuent  —  Re- 
view—Abbitbabt  Assessment. 

Where  assessor  acts  arbitrarily,  or  proceeds 
on  fundamentally  wrong  theory,  in  making  the 


assessment,  courts  win  grant  relief  against  over- 
valuation of  real  property,  r^ardless  of  action 
of  board  of  equalization. 

7.  Taxation     i8=>40(8)  — Assessment— Uni- 

FOBMITT  AND  BQUALITT. 

There  is  neither  requisite  uniformity  nor 
equality  of  taxation,  where  all  kinds  of  property 
save  one  are  designedly  assessed  at  lesser  per- 
centage of  their  fair  value  than  that  one. 

8.  Taxation     «=s»494(1)  — Assessment— Re- 
KIEW— Abbitbaby  Assessment. 

ARule  that  court  will  not  interfere  with  as- 
sessment on  sole  ground  of  excessive  valuation, 
in  absence  of  fraud,  unless  assessment  is  so 
great  as  to  amount  In  itself  to  fraud  In  law, 
does  not  apply,  where  it  is  arbitrary. 

9.  Taxation   «=3500— Assessment-Review— 
Evidence. 

In  action  for  cancellation  of  taxes  on 
ground  of  overvaluation,  assessments  for  years 
prior  to  those  involved  are  admissible,  to  show 
that  in  making  assessments  in  question,  assessor 
merely  adopted  arbitrary  valuation  of  prior  as- 
sessors, without  proper  exercise  of  his  own 
Judgment,  and  that  venations  are  on  higher 
percentage  of  fair  value  than  allowed  by  law. 

Department  2.  Appeal  from  Superior 
Ck>urt,  Pierce  County;  M.  Ia  CHlfford,  Judge. 

Actions  by  the  Weyerhaeuser  Timber  Com- 
pany and  by  the  Northwestern  Improvement 
Company  against  Pierce  County,  consolidated 
for  trial.  From  separate  Judgments  for  each 
plaintiff,  both  plaintiffs  and  defendant  ap- 
peal. Remanded,  with  Instructions  to  mod- 
ify. 

li.  B.  Da  Ponte,  W.  L.  McCTormlck,  Geo.  T. 
Held,  and  J.  W.  Quick,  all  of  Tacoma  (F.  M. 
Dudley,  of  Seattle,  and  H.  S.  Griggs,  of  Ta- 
coma, of  counsel),  for  appellant.  F.  G.  Rem- 
ann,  Ilarry  E.  Phelps,  A.  B.  Bell,  and  Cbas. 
Morray,  all  of  Tacoma,  for  respondents. 

EI/US,  C  J.  The  Weyerhaeuser  Timber 
CJompany  anid  the  Northwestern  Improve- 
ment Company  began  separate  actions  against 
Pierce  county  for  the  cancellation  of  a  por- 
tion of  the  taxes  assessed  against  certain 
timber  lands  for  the  year  1914  on  the  ground 
of  overvaluation,  and  for  recovery  of  excess 
payments  made  under  protest.  By  stipula- 
tion the  two  actions  were  consolidated  for 
trial,  with  an  agreement  that  separate  Judg- 
ments be  entered.  Supplemental  complaints 
were  filed,  presenting  the  same  issue  as  to' 
the  assessed  valuations  for  the  year  1915,  upon 
which  taxes  were  not  then  due.  The  Weyer- 
haeuser Timber  Company  sought  a  reduction 
of  124,130.58  on  its  tax  of  $60,152.65,  and  the 
Northwestern  Improvement  Company  a  re- 
ducUon  of  $5,648.65  on  Its  tax  of  $9,772.34. 
The  trial  court  found  that  plaintiffs  were  en- 
titled to  a  16%  per  cent  reduction  In  the 
amount  of  the  valuations  upon  which  they 
had  been  assessed,  gave  Judgment  to  the  Wey- 
erhaeuser Company  in  the  sum  of  $11,314.17 
for  the  excess  taxes  of  1914  paid  under  pro- 
test, and  decreed  an  equivalent  reduction  of 
the  taxes  falling  due  for  the  year  1915.  In 
the  case  of  the  Northwestern  Company  the 
conrt  gave  Judgment  canceling  its  taxes  In  the 
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sum  of  $1,828.72  for  <3ie  year  1914,  and  In 
the  sum  of  $1,642.52  for  the  year  1915;  the 
variation  In  amo.nnts  being  'due  to  the  fact 
that  the  assessor  had  In  certain  Instances  In- 
creased the  valuation  for  the  latter  year  over 
that  of  the  preceding  year.  Prwn  these  judg- 
ments the  plalntUTs  and  defendant  both  ap- 
peal; the  former  claiming  they  are  entitled 
to  a  further  reductUm  In  valuations,  and  the 
latter  that  the  ooart  erreU  In  granting  any 
reduction.  To  avoid  confusion,  we  shall  re- 
fer to  the  parties  throughout  as  plalntUCs  and 
defendant 

[1]  Plaintiffs  have  moved  to  strike  the  ab- 
stract of  the  record  filed  by  defendant  In  sup- 
port of  its  appeal.  It  is  urged  that  it  has  no 
place  in  the  record,  because  defendant  took 
no  exceptions  to  the  court's  findings  of  fact 
(Barbican  v.  Chamberlln,  82  Wash.  566,  144 
Pac.  717);  and,  further,  that  it  is  useless, 
in  that  defendant's  brief  insufilciently  refers 
to  the  pages  of  the  abstract  for  verification 
(rule  8  [71  Wash.  xlvUi,  132  Pac.  xll]).  Be- 
gardless  of  defendant's  cross-appeal,  its  ab- 
stract may  be  treats  as  supplemental  to  that 
filed  by  plaintiffs  on  their  own  appeal.  Such 
an  abstract  the  statute  permits  a  respondent 
to  supply.  Though  not  referred  to  in  defend- 
ant's brief  as  freely  as  could  be  desired  for 
the  convenience  of  the  court,  this  abstract 
has  been  useful  alike  with  that  of  plaintiffs 
in  marshaling  the  contents  of  a  voluminous 
record.    The  motion  is  doiiefd.    . 

Plaintiffs  contend  that  th^r  properties 
were  subjected  to  an  arbitrary  and  excessive 
valuation,  in  that  (1)  they  are  now  assessed 
at  values  placed  on  them  at  the  height  of  a 
boom  in  the  lumber  industry,  and  that  at  the 
time  of  assessment,  suit,  and  trial  lumber 
values  had  depredated  from  30  to  50  per 
cent. ;  (2)  that  an  arbitrary  zone  system  was 
employed,  resulting  in  a  valuation  of  $1  per 
thousand  being  placed  on  their  fir  timber 
within  one  mile  of  a  logging  road  or  other 
outlet,  and  a  reduction  of  5  cents  per  thou- 
sand with  each  mile  of  recession  from  such 
road  or  outlet,  regardless  of  logging  conditions 
an'd  the  quality  and  accessibility  of  the  tim- 
ber ;  (3)  that  all  hemlock,  regardless  of  qual- 
ity and  accessibility,  was  assessed  on  an  ar- 
bitrary valuation  of  25  cents  per  thousand; 
(4)  that,  in  additl<n  to  the  valuation  of  the 
timber  for  more  than  it  was  worth,  a  land 
value  averaging  $1.75  per  acre  was  included ; 
and  (5)  that  for  the  years  1914  and  1915  aU 
of  the  property  In  Pierce  county,  save  tim- 
ber lands  and  other  unimproved  lands,  was 
assessed  on  a  basis  not  exceeding  50  per  cent 
of  the  true  value,  in  compliance  with  the  act 
of  1913  (Rem.  Code,  |  9112),  while  timber 
lan'ds  and  unimproved  lands  were  assessed  as 
before  on  a  basis  of  60  per  cent,  which  course 
was  arbitrary  and  nnconstltutioaal. 

[2]  We  shall  first  take  up  the  claim  of 
plaintiffs  as  to  the  valuation  of  the  fir  tim- 
ber, Including  cedar  and  spruce,  for  the  years 
1914  and  191S.    In  order  to  obtain  a  <^ear 


understanding  of  tiie  sitnation,  !t  la  necessary 
to  recur  to  the  work  of  tbe  assessor's  oflBce 
for  prior  years.  The  evidence  shows  that  In 
the  year  1908  all  property  in  Pierce  county 
was  valued  by  the  assesspr  for  assessment 
purposes  on  a  basis  of  60  per  cent  of  Us  full 
value.  In  fixing  the  values  of  fir  timber,  he 
adopted  a  zone  system,  placing  the  assess- 
ment value  within  one  mile  of  a  railroad, 
logging  road,  or  other  outlet  at  $1  per  thou- 
sand feet  and  reducing  the  values  6  cents  pep 
thousand  for  each  additional  nrfle,  until  a 
minimum  of  50  cents  was  reached,  which  min- 
imum was  thereafter  applied,  regar'dless  of 
added  distances.  In  malcing  these  figures  it 
fairly  appears  that  the  assessor  failed  to 
take  into  consideration  the  elements  of  qual- 
ity and  quantity  of  timber,  its  accessibility, 
and  the  logging  conditions.  The  values  fixed 
by  the  assessor  in  the  year  1908  were  adopted 
in  each  subsequent  biennial  valuation  for  as- 
sessment without  materia]  change,  and  are  the 
figures  now  in  issue  as  the  assessment  values 
for  the  years  1914  and  1915.  By  the  act  of 
1913  (Rem.  Code,  |  9112)  it  is  provided  that 
"all  property  shall  be  assessed  at  not  to  exceed 
fifty  per  cent,  of  its  true  and  fair  value  in 
money."  In  making  his  assessment  for  the 
years  1914  and  1915,  tbe  assessor  reduced 
the  value  of  all  property  excepting  timber 
lands  and  unimproved  property  to  a  figure 
not  exceeding  50  per  cent  of  its  full  value, 
while  continuing  in  force  the  old  1908  assess- 
ment on  a  60  per  cent  basis,  without  reduc- 
tion, as  to  timber  lands  and  unimproved  prop- 
erty; tUa  notwithstanding  the  fact  as  the 
evidence  shows,  that  timber  values  had  depre- 
ciated fully  25  per  cent  at  the  time  tbe  as- 
sessment in  dispute  was  made.  The  valua- 
tion in  1908  was  made  at  a  time  when  the 
lumber  industry  In  this  state  had  reached  the 
high-water  mark,  from  which  stage  it  had 
steadily  subsided  until  the  i>erlod  covered  by 
the  years  1914  and  1915. 

The  trial  of  this  action  was  had  In  1915, 
and  tbe  evidence  of  values  prevailing  at  that 
time  and  at  the  time  of  the  assessment  is 
widely  divergent ;  the  witnesses  for  plaintiffs 
generally  placing  the  values  lower  than  plain- 
tiffs concede,  while  tbe  witnesses  for  the 
county  in  some  cases  exceed  the  assessor's 
values.  But  averaging  the  figures  of  all  the 
witnesses  on  both  sides  we  believe  invariably 
results  in  a  valuation  lower  than  that  fixed 
by  the  assessor.  For  Instance,  in  township  16 
N.,  range  3  B.,  the  average  assessed  value  is 
70.8  cents  per  thousand,  and  the  average  val- 
ue placed  by  the  witnesses  is  48  cents,  whUe 
the  plaintiff  concedes  a  value  of  41.5  cents.  In 
so  far  as  the  credibility  of  witnesses  is  con- 
cerned, those  for  plaintiffs  are  sustained  in 
large  part  by  the  cruise  of  timber  lands  made 
by  the  county  In  the  year  1907  for  use  in  the 
a  ssessment  of  timber  lands  for  taxation.  This 
cruise  is  in  evidence,  and  tbe  court  found 
"that  said  cruise  was  made,  and  that  it  was 
a  careful,  accurate^  and  corre^  cruise  and 
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haa  been  admitted  to  be  sacb  by  botb  of  tbe 
parties."  A  sample  comparison  of  an  assess- 
ment with  the  cruise  description  will  be  of 
Interest.  The  cmlse  describes  tbe  flr  timber 
on  the  B.  ^  of  section  13,  township  16  N., 
ran^e  S  B.,  as  small  and  of  Inferior  quality, 
while  the  W.  %  has  "some  good  logs."  On 
1,837  feet  standing  two-thirds  on  the  east  side 
and  the  balance  on  the  west,  the  high  assess- 
ment yaluation  of  ?1.15  Is  placed,  which  plain- 
tiff asks  to  be  reduced  to  40  cents.  The  high- 
est valuation  placed  on  land  In  that  township 
by  the  cotmty's  witness  Flint  was  only  $1.25, 
which  on  a  50  per  cent  basla  for  assessment 
wonld  be  62.5  cents. 

The  Inequality  In  the  work  of  the  assessor 
finds  further  demonstration  In  his  failure  to 
place  tbe  same  ratings  upon  different  tracts 
of  timber  practically  equivalent  in  quality, 
quantity,  and  logging  conditions.  For  In- 
stance, In  township  18  N.,  range  6  E.,  the  flr 
and  cedar  In  section  23  is  rated  at  $1.20, 
while  in  section  15  it  Is  rated  85  cents.  In 
the  former  the  flr  is  "old  growth,  sound  and 
smooth,"  the  cedar  "strictly  shingle  timber, 
a  great  many  trees  will  go  to  pieces  In  fall- 
ing." In  the  latter  tbe  flr  is  "large,  smooth, 
and  sound,  flrst-class  timber,"  and  the  same 
description  applies  to  the  cedar.  Section  15 
shows  a  somewhat  higher  grade,  and  Is  one- 
half  mile  nearer  railroad  transportation,  yet 
Is  TaluM  85  cents  lower  than  section  23.  All 
the  timber  on  whldi  reductions  are  sought 
to  located  In  rough,  broken,  and  In  some 
cases  mountainous  districts,  where  logging 
ccmdltlons  are  unfavorable,  and  often  prac- 
tically prohibitive.  The  figures  obtained 
from  averaging  the  testimony  disclose  an 
overvaluation  by  the  assessor  to  the  extent 
at  at  least  25  per  cent,  and  this  Is  supported 
by  the  disclosures  of  the  cruises  In  evidence. 
The  cruises,  which  are  records  In  the  assess- 
or's <^ce,  tend  to  show  either  arbitrary  ac- 
tion or  marked  Inadvertence  in  making  the 
valuations  upon  the  lands  here  In  controver- 
sy. The  apparent  fact  that  the  assessor 
merely  adopted  the  figures  of  an  assessment 
made  six  years  earlier  certainly  falls  to  show 
the  exercise  of  an  a'dvised  and  mature  Judg- 
ment; and  it  is  undisputed  that  the  value  of 
timber  had  depreciated  to  a  very  consider- 
able extent  at  the  time  the  assessment  of 
1914  was  made.  The  assessor  himself  testi- 
fied before  the  state  board  of  equalization  as 
CoUows: 

"Now,  In  regard  to  timber  land,  yon  will  find 
taat  we  have  generally  kept  tbe  aMesaable  val- 
ues of  timber  lands  in  Pierce  oounty  up  to  about 
what  they  were  formerly.  •  •  •  Milling 
properties,  as  we  all  know,  have  gone  down 
greatly  in  tbe  last  year,  especially  in  this  coon- 
ty.  •  *  •  Many  of  them  have  gone  out  of 
bnsmess;  it  is  a  bard  row  for  the  milling  inter- 
ests. ♦  ♦  •  We  have  kerpt  those  values  too 
niffa.  They  are  too  high  now,  and  it  is  almost 
erunfaud,  with  the  ocmditions  of  the  timber  in* 
terests,  to  hold  their  values  np  the  way  we  have 
done  for  aasesaable  purposes.^ 

The  evidence  la  extremely  voluminous. 
We  have  examined  it  carefully,  and  It  is 


obviously  Impracticable  to  discuss  It  more  la 
detail.  It  must  sufllce  to  state  our  oondu- 
slons.  We  are  satisfied  that  the  assessor 
did  adopt  the  old  valuations  of  1008,  without 
revision  In  the  Us^t  of  the  current  market 
value  of  timber  and  timber  lands,  and  with- 
out applying  the  50  per  cent  basis  for  as- 
sessment, and  that  this  course  was  arbitrary 
and  discriminatory.  We  are  further  satis- 
fled  that  the  original  valuation  ot  these 
timber  lands  In  1908  was  made  upon  a  funda- 
mentally wrong  basis  or  theory.  In  that  the 
zone  system  employed  had  no  relation  to 
the  quality  or  accessibility  of  the  timber 
on  any  ^ven  tract  snd  was  essentially 
arbitrary  and  prohibitive  of  the  exercise  of 
any  personal  Judgment  on  the  part  of  the 
assessing  officers  as  to  actual  value  of  these 
flr,  cedar,  and  spruoe  timber  lands.  For  a 
decision  expressly  so  holding,  see  Hersey 
V.  Board  of  Supervisors,  Barron  County, 
37  Wis.  75.  Finally,  we  are  satisfied  from 
all  of  the  evidence  that  these  things  have 
resulted  In  making  the  flr,  cedar,  and  spruce 
timber  valuations  excessive  to  the  extent 
of  at  least  25  per  cent. 

Tnmlng  now  to  the  hemlock  timber,  we 
find  that  It  was  assessed  for  the  years  here 
In  question  at  a  flat  rate  of  25  cents  per 
thousand  throughout  the  county.  Plaintiffs 
claim  that  this  valuation  was  placed  with- 
out regard  to  quality,  accessibility,  or  log- 
ging conditions,  and  that  taking  these  ele- 
ments into  consideration,  their  hemlock  val- 
ues should  be  reduced  to  values  ranging 
from  2.5  cents  to  20  cents  per  thousand  upon 
various  sections.  This  would  result  In  an 
average  valuation  upon  tbe  Northwestern 
Improvement  Company's  lands  of  0.5  cents 
per  thousand  and  upon  the  Weyerhaeuser 
lands  of  10.5  cents  per  thonsand.  Tbe  re- 
duction made  by  the  trial  court  from  a  60 
per  cent  to  a  50  ver  cent,  basis  of  valua- 
tion produced  a  value  for  assessment  of  20.8 
cents.  Instead  of  25  cents,  per  thousand.  The 
evidence  shows  that  good  hemlock  imdoubt- 
edly  has  a  full  value  of  50  cents  per  thou- 
sand, where  It  Is  In  sufficient  quantity  and 
easy  of  access  for  logging.  While  some 
of  the  hemlock  in  dispute  meets  these  re- 
quirements, it  is  clear  that  most  of  It  does  not 
Much  of  it  is  described  as  small,  rough,  limby, 
knotty,  scrubby,  conky  and  poor,  while  some 
Is  described  as  medium  and  second-class. 
On  a  few  of  the  sections  it  is  of  flrst-class 
quality  and  abundant  It  appears  from  the 
evidence  that  It  did  not  pay  to  log  hemlock 
since  It  had  very  little  commercial  value 
at  the  time  of  triaL  It  haa  a  tendency  to 
rot  where  exposed  to  tbe  elements,  but  it  to 
conceded  that  it  boa  a  value  for  Interior  use 
In  buildings. 

Undoubtedly  hemlock  has  a  value,  but 
the  quality  and  logging  oonditlona  of  most 
of  that  In  controversy  renders  it  practically 
unmarketable.  It  Is  located  upon  stecn  and 
broken  territory,  In  great  part  Inaccessible 
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to  logging  roads  and  wlthoot  streams  capa- 
ble of  being  ntUlzed  as  an  outlet,  owing  to 
predpltons  banks  and  rocky  bottoms.  This 
class  of  timber  Is  described  by  some  of  the 
witnesses  as  having  only  a  specnlatlTe  fu- 
ture valne,  and  as  practically  worthless  at 
tile  present  time.  Carefully  considering  the 
testimony  of  all  the  witnesses,  we  find  that 
they  place  an  average  assessment  valne  on 
the  Northwestern  Company's  hemlock  of  16 
cents  per  thousand,  and  upon  that  of  the 
Weyerhaeuser  Company  of  21  cents.  In  the 
case  of  the  latter  company's  hemlock,  this 
valuation  by  the  witnesses  Is  substantially 
the  amount  to  which  the  trial  court  found 
they  were  entitled,  and  no  further  reduc- 
tion would  be  warranted.  But  in 'the  case  of 
the  Northwestern  Company  we  think  the 
evidence  justifies  a  reduction  to  the  extent 
of  25  per  cent  of  the  assessed  valuations, 
or  a  value  of  18%  cents  per  thousand.  The 
very  fact  of  the  imposition  of  a  flat  rate  of 
valuation  by  the  assessor,  la  the  light  of  the 
evidence,  shows  that  he  did  not  exercise  his 
Judgment,  by  taking  Into  consideration  the 
real  values  of  the  different  tracts  of  hem- 
lock. This  Is  further  confirmed  by  the  fact 
that  he  adopted  without  change  the  work  of 
a  prior  assessor,  made  at  a  time  when  the 
market  value  of  all  timber  was  admittedly 
higher,  and  when  the  valuation  then  made 
and  here  adopted  was  regarded  as  being  60 
per  cent,  of  the  higher  actual  values  exist- 
ing at  that  time. 

[S]  In  making  this  assessment  the  assessor 
included  also  a  "land  value,"  not  for  the 
purpose  of  separatdy  assessing  the  land, 
but  as  an  element  of  value  to  be  considered 
In  assessing  the  land  with  the  timber  it  bears 
as  real  estate.  This  land  value  for  assess- 
ment purposes  was  placed  at  from  $1  to 
$S  per  acre,  resulting  in  an  average  valua- 
tion of  $1.75  per  acre  on  the  lands  here 
Involved.  The  Weyerhaeuser  Umber  Com- 
pany contends  that  the  lands  have  no  value, 
except  to  carry  the  timber,  and.  Inasmuch  as 
the  timber  was  assessed  to  the  value  allowed 
by  law,  that  value  absorbed  the  land  value, 
and  the  further  assessment  of  the  lands  was 
Illegal.  The  evidence  shows  that  timber 
lands  were  usually  valued  only  for  the  tim- 
ber upon  them,  and  were  bought  and  sold 
on  that  basis.  But  it  further  appears  that 
logged-off  lands  are  generally  held  by  the 
lumbefer  for  sale;  the  evidence  showing 
prices  in  some  instances  of  |3  per  acre. 
The  evidence  shows  that  some  of  the  land 
in  controversy  could  be  utilized  for  agricul- 
ture and  some  for  grazing,  but  a  considerable 
part  Is  fit  only  for  reforestation.  Such  evi- 
dence is  sufficient  to  show  that  the  land 
carries  some  value,  In  and  of  itself,  aside 
from  the  timber.  Plaintiff  does  not  specifi- 
cally attack  the  valuations  on  any  tract 
as  being  excessive  as  a  land  valuation;  but 
its  position  in  ^ect  amounts  to  a  charge 
that  an  assessment,  l>oth  on  the  land  and  on 


the  timber,  constitutes  double  taxation  of 
the  same  property.  It  seems  a  sufficient  an- 
swer to  say  that  the  land  was  not  separate- 
ly assessed  nor  separately  taxed.  It  was 
merely  considered  as  an  element  of  value, 
which  with  the  value  of  the  timber  goes 
to  make  up  the  value  of  the  whole  as  real 
estate. 

Plaintiffs'  view  does  not  seem  tenable 
under  our  system  of  taxation,  requiring  all 
real  property  to  be  assessed,  unless  specifi- 
cally exempted.  Our  statutes  (Rem.  Code, 
a  9095  and  922S— 1)  permit  the  separate  Ux- 
atlon  of  standing  timber  only  in  case  the 
land  and  the  timber  are  held  in  separate 
ownership.  This  is  a  legislative  recognltlcHi 
of  the  fact  that  the  land  value  is  not  ab- 
sorbed In  the  timber  value,  but  Is  an  element 
of  value  to  be  considered  In  the  assessment 
of  timber  lands,  when  both  land  and  timber 
are  held  In  the  same  ownership.  Real  prop- 
erty, for  purposes  of  taxation,  is  defined  by 
Rem.  Code,  {  9002,  a^  including  "the  land 
Itself,  •  •  •  and  all  rights  and  privi- 
leges thereto  belonging,  or  in  any  wise  ap- 
pertaining." We  cannot  escape  the  conclu- 
sion that  land  has  some  intrinsic  valuer 
aside  from  what  it  carries,  and  as  such  la 
subject  to  taxation,  however  great  or  small 
may  be  the  value  of  the  appurtenant  timber. 
While  it  would  seem  that  lower  land  values 
would  be  apprcqjtrlato  in  this  case,  there  is 
no  evidence  of  arbitrary  action  on  the  part 
of  the  assessor,  so  far  as  the  laud  values 
are  concerned,  beyond  the  fact  of  his  adop- 
tlmi  .of  a  60  per  cent.,  instead  of  a  60  per 
cent.,  basis  of  valuation  for  assessment  pur- 
poses. That  inequitable  factor  permeates 
the  whole  assessm^it.  Plaintiff  is  entitled 
to  the  16%  per  cent,  reduction  made  by  the 
trial  court  in  the  element  of  "land  values," 
the  same  as  in  the  element  of  the  timber 
values,  of  its  real  estate.  This  ruling  does 
not  ^Pply  to  the  Northwestern  Company, 
rince  in  this  action  that  company  does  not 
seek  a  reduction  in  "land  values." 

[4,  6]  The  law  of  this  case  is  comparative- 
ly simple.  It  is  well  settled  that  the  assessor 
and  board  of  equalization  act  in  a  quasi 
Judicial  capacity,  that  the  law  presumes  that 
they  have  performed  tbdr  duties  In  a  proper 
manner,  that  this  presumption  will  be  liber- 
ally Indulged,  and  that  the  evidence  to  over- 
throw it  must  be  clear.  Templeton  v.  Pierce 
County,  25  Wash.  377,  382,  65  Pac.  553;  Na- 
tional Liunber  &  Mfg.  Co.  t.  Chehalis  Coun- 
ty, 86  Wash.  483,  488,  150  Pac.  1104;  HIU- 
man's  Snohomish  County  Ii.  &  R.  R.  Co.  ▼. 
Snohomish  County,  87  Wash.  58,  151  Pac. 
96;  Heuston  v.  King  County,  90  Wash.  200, 
202,  155  Pac,  773;  Northwestern  Improve- 
ment Co.  V.  Pierce  County,  167  Pac.  33. 

[8]  But  it  Is  equaUy  well  settled  in  this 
state  that,  where  the  evidence  shows  arbi- 
trary or  capricious  action  on  the  part  of  the 
assessing  officer,  rather  tlian  ine  exercise  of 
an  honest  Judgment,  or  shows  that  he  pro- 
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ceeded  upon  a  fondamentally  wrong  b&sis  or 
theoi7,  in  making  tbe  assessment,  the  courts 
will  grant  relief  against  an  oTerraluation  of 
real  property,  and  this  regardless  of  the 
action  of  the  board  of  equallsatloa  in  the 
premisea  First  Thought  Gold  Mines  Co.  ▼. 
Stevens  County,  91  Wash.  437,  439,  167  Pac. 
1080;  Northern  Paciflc  Ry.  Co.  v.  Benton 
County.  87  Wash.  634,  151  Paa  1123. 

[7]  It  is  also  well  settled  that  there  is 
neither  that  uniformity  nor  equality  which 
the  law  requires,  where  all  kinds  of  property 
save  one  are  designedly  and  of  fixed  purpose 
assessed  at  less  than  a  given  percentage  of 
thtir  full  and  fair  value,  viblle  that  one 
dass  of  property  Is  assessed  at  a  greater 
percentage  of  such  valua  "Such  an  arbi- 
trary policy  is  vicious  in  principle,  violative 
of  the  Constitution,  and  operates  as  a  con- 
structive fraud  upon  the  rights  of  tbe  pi^p- 
erty  holder  discriminated  against.  In  such 
cases  equity  will  grant  relief."  Spokane  & 
Eastern  Trust  Co.  v.  Spokane  County,  70 
Wash.  48,  52,  126  Pac.  54,  55  (Ann.  Cas. 
1914B,  641).  See,  also,  Spokane  &  I.  E.  R. 
Co.  V.  Spokane  County,  82  Wash.  24,  143  Paa 
807,  and  Greene  y.  Louisville  Sc.  Interurban  R. 
Co.,  244  n.  S.  499,  37  Sup.  Ct.  673.  61  li.  Ed. 
1280,  decided  June  11,  1917. 

[I]  Though  this  court  has  held  that  It  will 
not  interfere  with  an  assessment  upon  the 
sole  ground  of  excessive  valuation,  in  the  ab- 
sence of  some  showing  of  actual  fraud  or  ar- 
bitrary action,  unless  the  assessment  be  so 
great  as  to  amount  in  itself  to  fraud  in  law 
(Northern  Paciflc  Ry.  Co.  v.  State,  84  Wash. 
610,  147  Pac.  45,  Ann.  Oas.  1916B,  1166; 
Heuston  v.  King  County,  supra),  it  is  obvious 
that  this  rule  has  no  application  to  a  case 
where  the  evidence  shows  such  actual  arbi- 
trary action. 

Applying  the  evidence  in  the  light  of  these 
well-established  principles,  we  are  constrain- 
ed to  direct  the  modification  of  the  Judg- 
ment in  the  following  particulars:  On  plaln- 
tUfs'  appeal,  the  Judgment  of  the  trial  court 
will  be  modified,  to  the  extent  of  granting 
plaintiLfls  a  25  per  cent  reduction  on  the  fir, 
cedar,  and  spruce  values  for  tbe  years  1914 
and  1915  upon  all  that  class  of  timber  in 
controversy  in  this  action.  As  to  the  hemlock 
timber, '  the  Weyerhaeuser  Timber  Com- 
pany will  be  granted  a  16%  per  cent  reduc- 
tion on  such  timber  located  in  township  16 
M.,  in  ranges  6  and  6  El,  township  18  N., 
range  6  E.,  and  township  19  N.,  in  ranges  7, 
8,  and  9  E.  The  Northwestern  Improvement 
Company  will  be  granted  a  25  per  cent  reduc- 
tion in  the  assessed  value  of  its  hemlock  tim- 
ber in  townships  16,  16,  17,  18,  and  19  N., 
range  6  B.  The  'land  values"  of  all  the 
lands  of  plaintiff  Weyerhaeuser  Timber  Com- 
pany here  Involved  will  stand  as  reduced  by 
the  trial  court  16%  per  cent,  to  bring  it  to 
60  per  cent  of  full  value,  corresponding  with 
other  classes  of  property.    These  reductions 


are  not, to  be  considered  Ka  additional  to  the 
general  reduction  made  by  the  trial  court; 
but  as  including  that  reduction. 

By  its  cross-appeal  defendant  assigns  aa 
error  the  action  of  the  trial  court  in  making 
a  16%  per  cent  reduction.  What  we  have 
said  touching  plaintiffs'  appeal  sufficiently 
disposes  of  this  assignment 

[(]  Some  complaint  is  also  made  of  the  ac- 
tion of  the  trial  court  in  admitting  In  evi- 
dence assessments  for  years  prior  to  those 
Involved  in  the  present  controversy.  We 
think,  however,  that  this  evidence  was  admis- 
sible on  two  gioimds — for  the  purpose  of 
showing  that  the  assessor,  in  making  the 
1914  and  1915  assessments,  merely  adopted 
the  valuation  of  prior  assessors  without  a 
proper  exercise  of  his  own  Judgment ;  and  for 
the  further  purpose  of  showing  that  these 
adopted  valuations  were  upon  a  60  per  cent, 
basis,  when  the  law  in  force  In  1914  and  1915 
required  a  60  per  cent  basis. 

The  cause  is  remanded,  with  lnstructl<»is 
to  the  trial  court  to  modify  the  Judgment 
in  accordance  with  this  opinion. 

CHADWIOK,  MAIN,  and  PARKER,  JJ., 
concur. 


PRINZ  V.  SECOND  ST.  THEATRE  CO. 

(No.  13576.) 

(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  MxcHANics'  Liens  iS=»281(3)  —  Fobbolo- 

SUBB— BVIDEKCB— SUFFICIBNCT. 

In  an  action  by  a  subcontractor  to  foreclose 
a  mechanic's  lien,  evidence  held  insufficient  to 
show  that  the  labor  and  materials  were  fur- 
nished at  tbe  special  instance  and  request  of 
defendant,  owner  of  the  premisos. 

2.  Mechanics'  Liens  <=»58— Work  Donx  fob 
Tenant— LiABiuTT  or  Landlobd. 

Where  the  agreement  for  work  to  be  per- 
formed upon  the  premises  was  mado  with  the 
lessee,  the  premises  are  not  subject  to  a  mechan- 
ic's lien,  where  the  owner  was  not  a  party  to  the 
agreement. 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Kenneth  Mack- 
intosh, Judge. 

Action  by  Laura  B.  Prinz,  doing  bnsiness  as 
the  Prinz  Electrical  Company,  against  the 
Second  Street  Theatre  Company.  Judgment 
for  plaintiff,  Itnd  defendant  appeals.  Re- 
versed, with  directions. 

Timothy  A.  Paul,  of  Walla  Walla,  for 
appellant  Hurspool  &  Benson,  of  Walla 
Walla,  for  respondent 

WEBSTER,  J.  This  Is  an  action  to  fore- 
close a  mechanic's  and  materialman's  lien. 
Plaintiff  alleges  that  between  May  14,  1915, 
and  July  29, 1915,  at  the  special  Instance  and 
request  of  the  defendant,  she  furnished  labor 
and  material  in  the  construction  of  the  build- 
ing known  as  the  Liberty  Theatre,  in  tbe  city 
of  Walla  Walla,  of  the  reasonable  value  of 
$452.31,   for  which  the  defendant   refused 
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to  pay,  and  that  her  notice  of  lien  fdt«tidi  la- 
bor and  material  had  been  dniy  filed  with  the 
county  auditor  of  Walla  Walla  county.  She 
prayed  that  the  lien  be  foreclosed  and  the 
pr(q)erty  against  which  It  was  songht  to  be 
enforced  be  sold  to  satisfy  the  amount  of  her 
claim.  Defendant  by  Its  answer  denied  the 
material  allegations  of  the  complaint,  and 
affirmatively  alleged  that  its  contract  with 
the  general  contractor  N.  3.  McLeod  pro- 
vided that  payment  for  all  of  the  labor  and 
materials  necessary  In  the  construction  of  the 
building,  Tlz.  119,500,  should  be  made  to 
McLeod  by  the  defendant  upon  the  comple- 
tion of  the  work;  that  such  sum  bad  been 
paid  to  McLeod;  that  McLeod  had  sublet 
the  contract  for  the  wiring  of  the  building 
to  plalntMC;  that  he  had  paid  plaintiff  $565, 
which  was  the  entire  amount  due  on  the 
subcontract  for  wiring,  and  that  he  had  ob- 
tained from  plaintiff  a  receipt  In  full  there- 
for. Plaintiff  by  reply  admits  the  receipt  of 
?5tI5  from  McLeod,  but  alleges  that  the  work 
for  which  that  amount  had  been  paid  was  in- 
cluded In  the  original  plans  and  specifications, 
and  had  no  relation  to  the  extra  work  fur- 
nished by  plaintiff  upon  defendant's  building 
and  which  constituted  the  basis  of  her  action. 
Upon  the  Issues  thus  Joined  the  cause  was 
tried  to  the  court  sitting  without  a  Jury,  re- 
sulting in  a  Judgment  In  favor  of  plaintiff  In 
the  sum  of  $266.27,  with  costs  and  attorney's 
fees,  and  a  foreclosure  of  plainttfTs  lien 
against  the  premises  in  question  for  the 
amount  of  the  Judgment  and  costs.  From 
this  disposition  of  the  case  defendant  appeals. 
[1]  The  single  question  for  determination  is 
one  of  fact,  viz. :  With  whom  was  the  contract 
In  qaestion  made?  It  will  not  be  necessary  to 
set  out  the  testimony  In  great  detail,  but  only 
the  more  salient  features  which  we  deem  to 
be  controlling  here  shall  be  reviewed.  An 
examination  of  the  evldoioe  adduced  during 
the  trial  shows  that,  at  the  time  the  building 
known  as  the  Liberty  Ttie&tn  was  In  the 
coarse  of  construction,  the  defendant  leased 
the  premises  for  a  period  of  ten  years  to  the 
Otvm  Amusement  Company,  a  corporation 
engaged  In  the  business  of  operating  moving 
ptcture  theaters  In  the  city  of  Walla  Walla, 
and  of  which  one  O.  S.  GrevA  was  manager. 
iDuring  the  time  the  theater  was  being  built 
and  after  It  had  been  leased  to  the  Crews 
Amusement  Company,  C  S.  Crews  as  mana- 
ger required  certain  extra  work  to  be  done, 
including  stage  wiring  and  wiring  In  the  op- 
erating room  of  the  theater.  He  employed 
George  B.  Purvis,  the  architect  of  the  build- 
ing, to  secure  a  bid  frwn  plaintiff  for  this 
extra  work.  Plaintiff  placed  her  bid  at  $425, 
and  designated  the  contract  entered  into 
pursuant  to  It  as  "stage  wiring  contract." 
The  work  was  paid  for  by  the  Crews  Amuse- 
ment Company,  and  is  evidenced  by  two 
checks,  one  for  $300  and  one  for  $125,  given 
to  plaintiff  by  C.  S.  Crews  on  June  19,  1915, 
and  July  21,  1015,  respeottvely.    The  ^eds 


Were  payable  to  Otto  L.  Prlne,  as  manager 
of  the  Prina  Electrical  Company.  The  pay- 
ments are  further  evidenced  by  receipts  for 
$300  and  $125  to  the  Crews  Amusement  Com- 
pany, signed,  "Prlnz  Electrical  Company, 
O.  W.  Prinz,  Mgr."  The  extra  work  done  by 
plaintiff  which  Is  the  basis  of  her  claim  of 
lien  consisted  of  labor  and  materials  furnish- 
ed over  and  above  that  provided  for  either  la 
the  subcontract  for  wiring  entered  into  with 
McLeod,  the  general  contractor,  or  In  the 
special  stage  wiring  contract  entered  into 
with  the  Crews  Amusement  Company.  As 
we  read  the  record,  it  was  work  ordered 
either  by  O.  S.  Crews,  as  manager  of  the 
lessee  cwporation,  or  by  Oscar  Drumheller, 
an  oflSoer  in  both  the  defendant  corporation 
and  In  the  Crews  Amusement  Company,  or  by 
George  B.  Purvis.  That  the  plaintiff  had  no 
contract  for  extra  wiring  with  the  defendant 
through  the  general  contractor  N.  J.  McLeod 
is  manifest  from  the  testimmiy  of  McLeod, 
which  stands  uncontradicted.  That  the 
extra  work  in  question  was  understood  to  be 
distinct  from,  and  to  bear  no  relation  to,  the 
general  subcontract  for  wiring  is  farther  ev- 
idenced by  the  testimony  of  O.  S.  Crewa, 
wherein  he  narrates  in  detail  the  nature  of 
the  transaction  with  reference  to  the  special 
wiring  of  the  stage  and  operating  room  and 
the  additional  work  done  by  plaintiff.  He 
testified  in  part  as  follows : 

"Q.  Was  there  any  discussion  with  Mr.  Sei- 
bert  [plaintiff's  foreman]  at  the  time  as  to  who 
that  work  was  done  for?  A.  Tes,  sir.  I  told 
him  it  was  for  me — the  Crews  Amusement  Com- 
pany. Q.  How  did  you  happen  to  tell  him  that? 
A.  He  was  doing  work  on  the  building,  and  I 
wanted  him  to  get  in  there  and  get  the  organ 
installed.  I  said  this  had  nothing  to  do  with  the 
building.    I  wanted  it  in  there." 

In  response  to  other  questions  as  to  who 
had  ordered  certain  items  of  extra  work 
enumerated  in  the  bill  of  particulars,  Crews 
answered  that  they  had  been  ordered  by  him 
or  by  Drumheller  or  by  Purvis  for  the  use 
and  benefit  of  the  Crews  Amusement  Com- 
pany. -It  seems  clear,  therefore,  that  the 
agreement  for  the  extra  wiring  and  the  oth- 
er work  for  which  claim  Is  made  here  was 
entered  into  between  plaintiff  and  the  Crews 
Amusement  Company. 

It  is  contended  by  counsel  for .  plaintiff 
that  Purvis,  acting  in  his  capacity  as  archi- 
tect for  the  defendant,  ordered  the  extra 
wiring  done  by  plaintiff.  But  the  evidence 
shows  that,  with  respect  to  this  transaction, 
he  was  acting  as  agent  for  the  Crews  Amuse- 
ment Company.  PlaintifTs  acceptance  of 
$425  from  Crews  for  this  special  work  and 
the  receipts  therefor,  signed  by  her  manager 
whose  authority  Is  not  questioned,  indicate 
that  she  was  thoroughly  cognizant  of  the 
nature  of  the  agreement  for  items  in  addi- 
tion to  the  wiring  of  the  stage  and  operating 
room,  and  knew  that  her  contract  was  with 
the  Crews  Amusement  Company.  The 
checks  for  $300  and  $125,  which  she  receiv- 
ed from  the  Orews  Amusement  Company  for 
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stage  ^ilng  an4  wiring  lO'  tbe  operating 
room  w«re  algned  by  C.  S.  Crews  and  ooun- 
terslgned  by  Oscar  PrumboUer,  This,  cou- 
pled with  other  facte  revealed  by  tbe  record, 
leads  U8  to  believe,  and  the  evidence  clearly 
preponderates  In  favor  of  tbe  conclusion,  that 
plalntUTs  contract  for  the  work  and  materi- 
als which  constitute  the  basis  of  this  ac- 
tion was  with  the  Crews  Amusement  Com- 
pany rather  than  with  the  defendant  Her 
manager  gave  to  the  Crews  Amusement  Com- 
pany through  Purvis  an  estimate  on  certain 
extra  work.  Payment  for  this  work  was 
made  to  her  by  the  Crews  Amusement  Com- 
pany, and  she  executed  to  that  company  re- 
cdpts  therefor. 

In  tbe  light  of  these  facts  the  conclusion 
is  irresistible  that  plaintiff  must  look  to  tbe 
Crews  Amusement  Company  for  whatever 
compensation  may  be  due  her  for  the  extra 
work  in  question  which,  as  we  view  the  rec- 
ord, was  incidental  and  In  addition  to  the 
contract  for  wiring  which  existed  between 
plaintiff  and  the  Crews  Amusement  Com- 
pany. O.  8.  Crews  admits  liability  on  tbe 
part  of  the  Crews  Amusement  Company  for 
such  amount  as  may  b«  Justly  due  plaintiff 
for  extra  work  and  material  over  and  above 
that  stipulated  in  tbe  $425  contract,  and  it  is 
also  shown  that  this  company  is  solvent  and 
amply  able  to  meet  its  obligations.  In  our 
opinion  It  is  clear  that  plaintiff  and  defend- 
ant pa.  this  action  never  entered  into  an  agree- 
ment for  work  of  any  kind  other  than  that 
which  was  sublet  to  plaintiff  by  the  general 
contractor. 

Counsel  for  plaintiff  lay  stress  upon  the 
fact  that  some  of  the  Items  contained  in  the 
bill  of  particulars  were  ordered  by  Oscar 
Dmmheller,  who  was  an  officer  in  the  Second 
Street  Theatre  C9mpany,  but  it  niust  be 
borne  In  mind  that  DrumbeUer  was  also  an 
officer  In  tbe  Crews  Amusement  Company, 
that  he  oountersigued  the  two  checks  given 
to  plaintiff  by  the  Crews  Amusement  Com- 
pany in  payment  of  the  stage  wiring  con- 
tract, and  that  plaintiff  of  necessity  must 
have  known  that  DrumheUer  was  acting  for 
the  Crews  Amusement  Company  and  not  for 
the  defendant.  In  reply  to  tbe  question, 
"You  gave  orders  for  certain  of  this  v^ork?" 
DrumheUer  answered: 

"Not  for  the  Second  Street  Theatre  Company, 
and  no  orders  until  after  tbe  building  bad  been 
occupied;  with  the  exception  that,  m  conjunc- 
tion with  Mr.  Cr«WB,  I  askad  Mr.  S^bert  to 
aeo  that  ti^  sign  was  connected." 

[2]  Ttds  testimony  stands  uncontroverted, 
and  seems  determinative  of  the  capacity  in 
which  IXrumheller  was  acting  in  the  trans- 
actions set  out  in  the  bill  of  particulars.  If 
the  i&bot  and  materials  alleged  to  have  been 
famished  by  plaintiff  had  been  necessary  to 
a  performance  of  her  contract  for  wiring  the 
building  and  had  been  orderd  by  the  general 
contractor  or  by  the  architect  as  such,  we 
should  feel  constrained  to  affirm  tt>a  ruling 


of  the  lower  court  But  where,  as  in  this 
case,  a  lessee  enters  into  an  agreement  for 
work  to  be  performed  upon  the  premises 
which  he  occupies  as  tenant,  and  the  facts 
indicate,  as  here,  that  the  nature  of  the  agree- 
ment and  the  parties  to  it  are  clearly  imder- 
stood  by  both  of  the  parties  to  the  contract 
the  owner  of  the  premises  who  Is  in  no  way 
a  party  to  the  agreement  should  not  be  de- 
prived of  his  property  by  a  foreclosure  sale 
held  to  satisfy  an  indebtedness  which  was 
never  Incurred  by  him. 

The  Judgment  of  the  lower  court  is  re- 
versed, with  direction  to  dismiss  the  action. 

MORRIS,     HOLCOMB,     PARKER,     and 
FULIJEOtTON,  JJ.,  concur. 


In  re  WEST  WHEELER  ST.  TTNDBR  ORDI- 
NANCE NO.  23041. 
NEW  ENGLAND  LAND  CO.  et  al.  v.  CITT 
OF  SEATTLE. 

(No.  13956.) 
(Supreme  Court  of  Washington.   Aug.  17, 1917.) 

1.  MuiriCIFAI.      CORFOKATIONB      <=S3514(7)      — 

Stbeets — Reassbssmxnt — Statuts. 
Under  Rem.  Code  1915,  {  7812,  providing 
that  "if  any  assessment  be  annulled  or  set  aside 
by  any  eourt,  er  be  invalid  for  any  cause  a  new 
a&aessiaeBt  may  be  made,"  where  tbe  aBsewment 
levied  to  pay  for  land  taken  for  a  street  in  Seat- 
tle bad  been  partially  annulled  and  held  invalid 
by  the  Supreme  Coutt,  the  lower  court  properly 
ordered  a  reassessment  for  the  purpose  of  pro- 
viding for  the  deficiency  created  by  the  Supreme 
Court  decision;  it  not  being  essential  to  a  re- 
assessment that  the  assessment  as  a  whole  has 
been  set  aside. 

2.  MtrniOIPAI.  COBFOBATIONB  «=»438— ASSKBB- 

iiBKT  FOX  BENEyrra— Basis. 
In  determining  the  benefits  to  property  from 
the  opening  of  streets,  tbe  present  use  of  the 
property"  cannot  be  made  the  basis  for  determin- 
ing the  benefits  which  may  accrue  to  the  prop- 
erty, fant  the  use  to  whiefa  the  property  may  be 
devoted  19  properly  eonsidered. 

FuUerton,  3.,  dissenting. 

Department  2.  Appeal  from  8iq>evlor 
Court,  King  County;    J.  T.  Sessions,  Judgeu 

In  the  matter  of  West  Wheeler  Street  «n< 
der  Ordinance  No.  23041.  From  an  order  ot 
the  lower  court,  oonflmiing  a  reassessment 
roll  whl<^  had  been  levied  by  the  Board  of 
Eminent  Domain  Commissioners  of  the  01t7 
of  Seattle,  the  New  England  Land  Company 
and  others  appeal.    Affirmed. 

Donworth  &  Todd,  Q.  H.  Winder^,  F.  V. 
Brown,  and  F.  O.  Dorety,  all  of  Seattle 
(Charles  T.  Donworth,  of  Seattle,  of  coun- 
sel), for  (ippellants..  Hugh  M.  Caldwell  and 
Walter  F.  Meier,  both  of  Seattle,  for  re- 
spondent 

MOUNT,  J.  This  appeal  Is  from  an  order 
of  tbe  lower  court  confirming  a  reassess- 
ment roll,  which  had  been  levied  by  the 
board  of  eminent  domain  ccmunissioners  of 
the  city  of  Seattle  upon  property  of  the  ap- 
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pellants  to  provide  for  a  defldenc^  In  an 
original  assessment  to  pay  for  land  taken  for 
a  street  In  an  eminent  domain  proceeding. 
The  facta  are  briefly  as  follows: 

In  tbe  year  1011,  the  dty  of  Seattle,  by 
ordinance,  authorized  the  condemnation  of 
certain  real  property  lying  In  the  vicinity  of 
what  is  known  as  Magnolia  Bluff,  In  that 
dty,  for  the  purpose  of  constructing  two 
roadways  thereon.  One  of  these  was  an 
overhead  roadway,  connecting  property  situ- 
ated on  the  bluff,  and  designated  as  the 
"highlands,"  with  the  main  part  of  the  dty, 
while  the  other  was  a  roadway  leading  down 
to  the  property  situated  in  the  valley  between 
Magnolia  Bluff  and  Queen  Anne  Hill,  and  re- 
ferred to  as  the  "lowlands."  The  cost  of 
condemning  the  rights  of  way  for  these  two 
roadways  was  assessed  against  all  the  prop- 
erty situated  on  the  highlands  and  lowlands 
as  one  improvement  district  At  the  hear- 
ing upon  the  conflrmation  of  the  assessment 
roll,  which  was  prepared  in  the  year  1013, 
the  appellant  New  England  Lend  Company 
appeared  aud  objected  to  the  amounts  as- 
sessed against  its  property.  Notwithstand- 
ing the  objections,  the  superior  court,  on  Jan- 
uary 16,  1013,  entered  a  judgment  confirming 
the  assessment  roll  as  prepared  by  the  board 
of  eminent  domain  commissioners.  Neither 
of  tlie  other  two  appellants,  namely,  the 
Northern  Padflc  Railway  Company,  or  the 
Great  Northern  Hallway  Company,  objected 
to  the  proposed  assessments  as  returned  by 
the  commissioners.  From  the  judgment  so 
entered  on  January  15,  1013,  neither  the  dty 
of  Seattle  nor  these  appellants  appealed.  In 
accordance  with  that  judgment,  each  of  these 
appellants  afterwards  fully  paid  the  amounts 
which  became  a  lien  on  Its  property  by  vir- 
tue of  ,that  Judgment.  Other  objectors  in 
that  proceeding,  who  owned  property  on  the 
highlands,  appealed  to  this  court  from  the 
judgment  of  January  16,  1013,  and  were  suc- 
cessful in  having  their  assessments  reduced ; 
this  court  holding  that  these  two  roadways 
were  two  separate  and  distinct  improve- 
ments, having  nothing  In  common.  This 
court  reversed  the  judgment  of  the  superior 
court  in  that  case,  and  remanded  the  cause, 
"with  ihstruction  to  revise  the  assessment, 
so  that  the  cost  of  the  street  which  is  sole- 
ly for  the  benefit  of  the  lowlands  shall  be 
assessed  thereto  and  deducted  from  the  as- 
sessment upon  the  highlands  and  lands  not 
benefited  thereby."  In  re  West  Wheeler 
Street,  77  Wash.  3, 137  Pac.  303. 

Thereafter  counsel  for  the  city,  constru- 
ing the  language  there  used,  and  the  stat- 
utes governing  appeals,  as  applying  only  to 
such  specific  assessments  as  had  been  ap- 
pealed from,  prepared  an  order  revising  the 
assessment  roll  as  to  such  assessments  alone. 
The  court  declined  to  enter  that  order,  but 
entered  an  order  referring  the  entire  roll 
to  the  eminent  domain  commission,  to  recast 
the  same  by  omitting  from  the  assessment 
against   all   of  the  highlands  the   amount 


which  should  have  been  assessed  against 
the  lowlands.  From  that  order  the  dty  ap- 
pealed, and  we  reversed  the  order,  and  di- 
rected the  lower  court  to  enter  the  order 
presented  by  counsel  for  the  dty.  We  there 
said: 

"Construing  the  language  above  quoted  from 
the  decision  of  this  court  on  the  former  appeal 
with  reference  to  these  principles,  and  espedally 
with  reference  to  the  record  and  the  plam  man- 
date of  the  statute,  it  is  clear  that  it  is  in  legal 
effect  a  reversal  of  the  judgment  only  as  to 
those  properties  the  owners  of  which  had  ap- 
pealed, and  could  not  and  did  not  'invalidate  or 
delay'  the  original  judgment  as  to  property  con- 
cerning which  no  appeal  was  taken."  In  re 
West  Wheeler  Street,  85  Wash.  146,  147  Pac. 
873. 

Thereafter,  in  1014,  a  number  of  property 
owners,  who  did  not  appeal  from  the  original 
Judgment  confirming  the  assessment  roil,  and 
who  did  not  Institute  proceedings  In  the 
trial  court  to  vacate  or  modify  that  judg- 
ment within  one  year  from  its  entry,  brought 
an  action  seeing  the  same  relief  which  was 
accorded  on  the  first  appeal  to  the  property 
owners  who  partidpnted  in  that  appeaL  The 
trial  court  sustained  a  demurrer  to  the  com- 
plaint in  that  action,  and  an  appeal  was  pros- 
ecuted from  that  order  to  this  court,  and  we 
affirmed  the  judgment,  upon  the  ground  that 
the  judgments  approving  the  assessment 
rolls  which  had  theretofore  been  rendered 
were  binding  upcm  the  appellants  and  could 
not  at  that  late  date  be  corroded.  Stralau 
Y.  Seattle,  85  Wash.  255,  147  Pac.  1144 

Thereafter  an  order  was  entered  by  the 
lower  court,  setting  aside,  annulling,  and 
invalidating  the  excess  of  assessments  there- 
tofore levied  on  the  property  of  parties  ap- 
pealing from  the  original  order  of  confirma- 
tion, and  the  assessment  rolls  were  re-re- 
ferred to  the  board  of  eminent  domain  com- 
missioners, with  directions  to  make  a  reas- 
sessment upon  property  in  the  lowlands  to 
provide  for  the  defidency  created  by  the 
annulment  of  the  assessments  upon  the 
highlands,  and  to  assess  this  deficiency 
against  the  property  in  the  lowlands.  After 
this  reassessment  was  prepared  and  notice 
given,  a  hearing  was  had  thereon,  which  re- 
sulted in  an  order  confirming  the  reassess- 
ment roll.    This  appeal  followed. 

[1]  A  number  of  assignments  of  error  are 
made  by  the  appellants,  but  the  principal 
question  in  the  case  is  whether  the  dty  has 
statutory  authority  for  a  reassessment  under 
the  facts  here  presented.  It  is  conceded  by 
the  appellants  that  the  Legislature  may  au- 
thorize dties  to  reassess  property  benefited 
by  public  improvement,  but  it  is  argued  that 
the  statute  does  not  provide  for  reassessment 
under  the  facts  in  this  case.  The  statute  re- 
lating to  eminent  domain  proceedings  (Rem. 
Code,  f  7S12)  is  as  follows: 

"If  any  assessment  be  annulled  or  set  aside 
by  any  court,  or  be  invalid  for  any  cause,  a  new 
assessment  may  be  made,  and  return  and  like 
notice  given  and  proceedhiKs  had  as  herein  re- 
quired in  relation  to  the  first ;  and  all  parties 
in  interest  shall  have  the  like  rights,  and  the 
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^ty  couocil  or  other  lexiMatiTe  body,  and  tlie 
superior  court,  shall  perform  the  like  duties  and 
kave  like  power  in  relation  to  any  subsequent 
asseasment  as  are  hereby  given  in  relation  to  the 
first  aisesament." 

Tbe  appellants  contend  tliat  the  original 
assessment  upon  tbe  lowlands  has  neither 
been  annnlled  nor  set  aside  by  any  court, 
and  is  not  invalid  for  any  cause,  but  that 
tbe  original  assessment  Is  a  valid  and  sub- 
sisting assessment,  and  therefore  tbe  reas- 
sessment cannot  be  made  to  supply  any  de- 
ficiency created  by  the  exclusion  of  the  high- 
lands from  tbe  assessment,  and  a  plausible 
argument  Is  made  to  the  effect  that,  when 
the  original  assessment  vras  levied  against 
tbe  lovrlands  and  these  assessments-  were  not 
appealed  from,  they  became  final  judgments 
against  each  parcel  of  land  to  the  amount 
of  that  assessment,  and  this  position  would 
no  doubt  be  sound  if  the  city  or  tbe  property 
owners  were  seeking  to  set  aside  that  assess- 
ment But  we  are  of  the  opinion  tbat  the 
efTect  of  this  reassessment  is  not  to  set  aside 
or  cancel  tbe  assessment  already  made.  It 
is  simply  a  reassessment  to  supply  a  defi- 
ciency created  by  tbe  Judgment  of  tbe  court 
In  Re  West  Wheeler  Street,  Seattle,  77 
Wash.  3,  137  Pac.  303.  The  statute  above 
quoted  says  that: 

"If  any  assessment  be  annulled  or  set  aside 
by  any  court,  or  be  invalid  for  any  cause,  a  new 
assewment  may  be  made.    *    •    •  " 

It  is  argued  bgr  the  appellants  tbat  tbe 
original  assessment  has  not  been  annulled, 
has  not  been  set  aside,  and  is  not  Invalid,  and 
tbereifote,  by  tbe  terms  of  tbe  statute  quoted, 
BO  new  BSseaement  can  be  made.  It  is  no 
doubt  true  that  the  assessment  as  a  whole 
has  not  been  annulled  or  set  aside,  or  been 
held  Invalid;  but  tbe  assessment  was  par- 
tially annulled,  set  aside,  and  held  invalid 
In  the  West  Wheeler  Street  Case,  supra.  In 
the  case  of  Toung  v.  Tacoma,  81  Wash.  163, 
71  Pac.  742,  this  court  bad  under  considera- 
tion the  power  of  the  dty  of  Tacoma  to 
make  a  reassessment  in  a  titreet  improvement 
case.  Tbe  statute  under  consideration  in 
tbat  case  provided  that,  when  an  assessment 
"has  been  'set  aside,  annnlled,  or  declared 
void  by  any  court,  either  directly  or  by  vir- 
tue of  any  dededon  of  such  court,'  the  dty 
may  make  a  new  assessment,"  and  it  was 
tbere  held  that,  where  tbe  court  had  declared 
a  portion  of  tbe  assessment  valid  and  a  por- 
tion void,  the  city  was  authorised  to  make 
a  reassessment  under  that  statute.  Hie  stat- 
ute under  consideration  in  that  case  was  in 
substance  tbe  same  as  the  statute  under  con- 
sideration In  this  case.    We  there  said: 

"It  will  be  noted  that  the  decision  of  the 
court  declares  a  portion  of  the  assessment  valid 
and  a  portion  void,  but  we  cannot  agree  with 
respondents  that  the  record  of  that  case  shows 
an  affirmative  holding  tbat  tbe  original  assess- 


ment was  valid.  Tbe  validity  of  the  assessment 
as  to  any  portion  of  the  property  is  dependent 
upon  its  validity  as  to  all  the  property  affected. 
There  is  sach  an  interdependent  relation  be- 
tween all  the  property  in  an  assessment  district ' 
as  makes  it  necessary  that  the  assessment  shall 
be  valid  as  to  all  the  property  properly  within 
the  district;  and,  if  not  so,  the  whole  assessment 
becomes  void.  It  would  be  a  harsh  rule  tbat 
would  require  certain  property  holders  to  pay 
an  assessment  while  others  equally  benefited  are 
permitted  to  escape  that  burden.  The  special 
fund  to  be  created  depends  upon  such  provisions 
as  shall  secure  the  payment  of  the  whole  in 
order  to  meet  the  obligations  incurred  on  tbe 
faith  thereof.  There  was  no  actual  judgment 
annulling  the  original  assessment,  or  any  por- 
tion of  it,  but  there  was  a  dedsion  of  a  compe- 
tent court,  regularly  entered  in  the  cause  insti- 
tuted for  that  purpose,  holding  a  portion  of  the 
assessment  void;  and,  if  that  decision  is  to  be 
given  any  force  at  all  in  the  premises,  for  the 
reasons  already  stated,  it  must  be  held  that  its 
effect  was  to  declare  void  the  whole  assessment. 
It  will  be  observed  that  the  statute  does  not  re- 
quire that  an  actual  judgment  shall  be  entered 
setting  aside  the  original  assessment,  but  if  the 
assessment  is  declared  void,  'either  directly  or 
indirectly,  by  virtue  of  any  decision  of  such 
court,'  it  is  sufficient  to  authorize  the  reassess- 
ment. We  think  the  decision  mentioned  was 
sufficient  to  confer  jurisdiction  for  reassessment 
proceedings  under  the  statute  and  under  tlie 
holdings  of  this  court  in  the  following  cases: 
State  ex  reL  Hemen  v.  Ballard,  16  Wash.  418, 
47  Pac.  970:  Tumwater  v.  Pix,  18  Wash.  163, 
51  Pac.  353;  Port  Angeles  T.  Lanridsen,  26 
Wash.  153,  66  Pac,  403.* 

We  think  the  reasoning  In  that  case  Is 
snfl^dent  to  show  the  authority  of  tbe  lower 
court,  under  tbe  statute  quoted,  to  order  a 
reassessment  upon  tbe  property  benefited  to 
tbe  extent  of  such  benefits. 

[2]  It  Is  also  argued  by  the  appellant 
Northern  Padfic  Railway  Company  tbat  the 
opening  of  these  streets  was  of  no  spedal 
benefit  to  Its  property.  It  Is  not  claimed,  as 
we  understand,  tbat  the  assessment  was  ar- 
bitrary; but  it  Is  claimed  tbat  these  streets 
will  be  of  no  benefit  to  tbe  property  of  the 
railway  company.  We  have  held  that  the 
present  use  of  property  cannot  be  made  the 
basis  of  determining  tbe  lienefits  which  may 
accrue  to  property.  Seattle  v.  Seattle  &  Mon- 
tana O.  Co.,  60  Wash.  132,  86  Pa&  958.  We 
think  tbe  evidence  fairly  shows  tbat  tbe 
eminent  domain  commission  took  into  con- 
sideration the  present,  as  well  as  tbe  future, 
use  to  which  the  property  might  be  devoted, 
and  found  that  there  would  be  a  benefit  to 
the  property.  The  trial  court,  after  hearing 
tbe  evidence,  arrived  at  the  same  conduslon. 
We  do  not  find  snffldent  in  tbe  evidence  to 
reverse  the  finding. 

We  are  of  the  opinion,  therefore,  tbat  the 
Judgment  of  tbe  trial  court  should  be^  and 
it  Is,  afilrmed. 

PABEBR  and  HOLOOMB,  33.,  concur. 
ELI/IS,  O.  J.,  concuiB  In  result.  FDIXiEB- 
TON,  J.,  dissents. 
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CBAWFOBD  T.  SBATTLB,  B.  &  S.  &T.  CO. 
•t  aL    (No.  18708.) 

(Supremo  Oonrt  of  Washington.    Aug-  IT,  191T.) 

1.  RkCEIVXBB    «=»162— PBIOBITT    0»   CI.AI1C&— 

QiTMTioNS  01-  Law  and  Fact. 
The  determination  of  the  priority^  of  claims 
In  8  Teceivership  was  a  mixed  question  of  law 
«nd  fact 

2.  Appeal  akd  Ekbob  e=!»©01— Reoobd— Dtjtt 
OP  Appbllaht.  / 

To  show  error  it  devolves  upon  appellant  to 
brin^r  to  the  appellate  court  the  record  of  the 
hearing  in  the  receivership  proceedings,  at  which 
the  court  adjudged  his  claim  one  with  general 
creditors,  as  error  may  not  be  assumed. 
&  RECEITEB8  ^=>152— Claims  or  Pbiobitt— 
Denial. 

It  is  unnecessary  to  file  a  written  denial  of 
a  claim  of  priority  in  a  receivership  proceeding, 
as  the  claims  of  priority  aro  adjasted  by  the 
court  upon  the  circumstances  of  the  claims,  and 
not  upon  any  admission  of  priority  by  the  re- 
cover. 
4.  Receivers  ^=>152— Claims— Pbiobities. 

A  claim  for  personal  injuries  is  not  entitled 
to  priority  over  a  prior  mortgage. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;   A.  W.  Frater,  Judge. 

Action  by  William  R.  Crawford  against 
tbe  Seattle,  Renton  &  Southern  Railway 
Company  and  others,  for  the  appointment  of 
a  receiver,  In  which  James  W.  Wall,  by 
Louise  Wall,  his  guardian  ad  litem,  filed  a 
petition  for  the  allowance  of  his  claim. 
From  an  order  of  the  lower  court,  flzlng  the 
priority  of  claims,  James  W.  Wall,  by  his 
guardian,  appeals.    AfQrmed. 

See,  ahso,  92  Wash.  670,  159  Pac.  782;  Id., 
166  Pac.  1070.    . 

Carkeek  &  M<^onald  and  F.  G.  Kapp,  all 
of  Seattle,  for  appellant  Higglns  &  Hughes, 
of  Seattle,  for  respondent. 

MOUNT,  J.  This  appeal  Is  prosecuted 
from  an  order  of  the  lower  court  fixing  the 
priority  of  claims  In  a  receivership.  The 
facts  are  in  substance  as  follows: 

The  appellant  is  a  creditor  of  the  Seattle, 
Renton  &  Sonthern  Railway  Company.  He 
obtained  a  judgment  for  personal  injuries 
against  that  company  on  the  15th  day  of 
March,  1913.  In  April  of  that  year  he  filed 
with  the  receivers  a  claim  for  the  amount  of 
the  Judgment  In  this  claim  it  was  stated 
that  In  the  montti  of  December,  1911,  the  road 
was  taken  possession  of  by  officials  acting 
for  the  bondholders  of  the  railway  com- 
pany; that  in  January,  1912,  appellant  was 
injured  by  a  collision  on  said  road;  that 
on  the  3d  day  of  November,  1912,  a  Judg- 
ment was  rendered  in  his  favor,  whldi  judg- 
ment was  afterwards  set  aside  and  a  new 
trial  granted ;  that,  in  the  meantime,  reeelv- 
ena  were  appointed,  who  took  possession  of 
the  road  and  thereafter  defended  the  action, 
which  resulted  in  a  Judgment  of  $5,487.90  on 
the  15th  day  of  Bfarch,  1913.  The  claim 
then  recites: 


"^at  by  reason  of  the  fact  that  the  injury 
was  received  shortly  before  the  appointment  Of 
the  receiver,  as  aforesaid,  and  by  further  reason 
of  the  fact  that  the  injury  was  received  while 
the  road  was  in  the  direct  control,  supervision, 
and  operation  of  the  bondholders,  this  claimant 
makes  a  claim  against  the  said  road  for  the  sum 
of  $5,487.90  and  claims  a  priority  over  all 
claims  of  any  other  nature,  kind,  or  description, 
and  particularly  against  all  daimi  of  the  bond- 
holders, stockholders,  or  mortgagees  of  said 
road." 

The  amount  of  this  claim  is  not  dictated. 
On  October  80, 1914,  the  appellant  was  served 
with  a  notice  that  on  November  5,  1914,  there 
would  be  a  final  hearing  on  all  claims,  for 
the  purpose  of  fixing  the  amounts  and  prior- 
ities, if  not  already  determined  by  the  court 
At  this  hearing  the  court  determined  that 
there  were  four  classes  of  claims,  designated 
as  A,  B,  G,  and  D.  Claims  in  classes  A  and  B 
were  court  costs  and  expenses  of  receiver- 
ship. The  claims  In  these  classes  were  ad- 
Judged  prior  to  all  other  claims.  The  claims 
in  class  C  consisted  of  prior  mortgages  upon 
the  property  of  the  railway  company,  and 
were  ordered  paid  prior  to  the  general  cred- 
itors. Claims  in  class  D  were  general  cred- 
itors of  the  railway  company.  Upon  a  hear- 
ing of  these  claims  the  court  entered  an  or- 
der fixing  the  priority  of  all  the  claims,  and 
appellant's  claim  was  fixed  In  class  D.  He 
appeals  from  that  order  and  makes  two  con- 
tentions: First,  that  because  there  was  no 
written  answer  to  his  verified  dalm  the  aver- 
ments thereof  must  be  taken  as  true;  and, 
second,  that  If  taken  as  true  appellant  was 
entitled  to  priority  of  payment  ahead  of  the 
claims  of  the  bondholders  secured  by  mort- 
gage upon  the  property  of  the  railway  com- 
pany. 

The  appellant  has  not  brought  here  a  state- 
ment of  facts.  He  r^es  wholly  upon  the  al- 
legations of  his  claim,  and  npon  the  fact  that 
there  was  no  written  denial  of  the  statements 
therein  at  the  hearing.  The  respondent  has 
brought  here  a  statement  of  facts  certified 
to  by  the  trial  court  The  ai^>enant  has 
moved  to  strike  this  statement  oi  facts,  be- 
cause It  was  not  served  as  a  proposed  state- 
ment of  facts  until  eight  months  after  the 
entry  of  the  order  appealed  from.  In  the 
case  of  Laurtdsen  v.  Lewis,  47  Wash.  594, 
92  Pac.  440,  where  the  appellant  proposed  no 
statement  of  facts,  and  where  the  respondent 
did  propose  a  statement  of  facts,  which  was 
certified,  and  where  a  motion  was  made  to 
strike  the  statement  of  facts,  we  said: 

"It  Is  argued,  in  effect  that  the  party  who  ap- 
peals is  alone  competent  to  propose  a  statement 
of  facta.  Bal.  Code,  f|  6067  and  5058  (P.  O. 
IS  674,  675),  certainly  snthorize  any  party  to 
any  action  or  proceeding,  and  at  anj;  stage  there- 
of, to  propose  and  cause  to  be  certified  a  state- 
meat  of  facts  or  bill  of  ezceptiona." 

The  sections  there  referred  to  are  now 
sections  388  and  389,  Rem.  Code;  The  opinion 
in  that  case  does  not  show  when  the  state- 
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ment  ef  ftietv  wu  proposed  by  flie  nafoaS.- 

[f]  We  tblhk  It  Id  not  necMni^  to  pMs 
nX)on  the  motlbn,  becaiue  it  Is  conceded  tbat 
tbe  appeUant  was  noUfKed  tliat  a  hearing 
wonld  be  held  by  the  eonrt  at  a  stated  time 
to  fix  tbe  priority  of  claims  allowed  by  tbe 
receiver.  A  hearing  was  had,  and  npon  such 
hearing  the  court  determined  that  the  appel- 
lant's claim  was  not  entitled  to  priority  over 
claims  classed  as  A,  B,  and  O.  The  determi- 
nation of  the  priority  of  claims  was  a  mixed 
one  of  law  and  fact  It  was  tbe  dnty  of  the 
court  In  determining  the  priority  of  claims  to 
determine  their  character,  and  In  order  to 
do  so  to  examine  into  questions  of  fact  as  to 
when,  how,  and  for  what  purpose  the  claims 
originated  or  the  debts  they  represented  were 
Incurred. 

"Tbe  court  in  which  the  receivergWp  is  pend- 
ing may  fix  priorities  as  between  the  parties  be- 
fore it,  and  the  relative  dignity  or  priority  of  the 
different  claims  against  property  In  the  hands  of 
a  receiver  may  I>e  settled  as  well  before  as  after 
the  sale  of  tbe  property."    84  Cyc.  368. 

See,  also,  34  Cya  846,  B. 

[2]  The  court  no  doubt  determined  the  pri- 
ority of  tbe  different  claims,  both  upon  ques- 
tions of  fact  and  of  law,  and  determined  that 
tbe  dalm  of  tbe  appellant  was  a  claim  which 
should  be  paid  along  with  tbe  general  cred- 
itors of  tbe  railway  company.  It  therefore 
devolves  upon  the  appellant  to  bring  to  this 
court  tbe  record  of  tltat  proceeding  to  show 
that  tbe  trial  court  erred  in  adjudging  bis 
claim  one  with  tbe  general  creditors.  Since 
he  has  not  brought  the  record  here,  we  must 
assume  tbat  the  conclusion  of  the  lower  court 
was  based  npon  faets  warranting  that  con- 
tusion, because  the  appellant  must  show 
error.    Brror  may  not  be  assumed. 

[3]  Appellant  insists  that,  because  there 
was  no  written  answer  to  bis  claim,  which 
stated  its  priority  over  all  other  claims,  the 
allegations  of  the  claim  most  be  taken  as 
true.  The  statute  does  not  require  a  written 
answer  in  sach  cases,  and  no  case  has  been 
dted  to  us  wbl«di  holds  that  a  verbal  answer 
Is  insufficient,  where  the  court  Is  authorized 
to  determine  the  priority  of  Claims.  Some 
cases  are  dted  by  the  appellant  to  tbe  effect 
that,  where  tbe  amount  of  a  claim  is  not  dis- 
puted. It  will  he  taken  as  confessed.  Assum- 
ing this  to  be  the  rule,  It  does  not  follow 
that,  where  the  court  Is  authorized  to  de- 
termine tbe  priority  of  claims,  a  written  de- 
nial of  a  claim  of  priority  Is  necessary,  be- 
cause tbe  court  will  determine,  in  consider- 
ing the  priority  of  claims,  the  nature  and 
character  of  the  claim,  irrespective  of  wheth- 
er a  claim  of  priority  Is  made  or  not.  We 
are  of  the  opinion,  therefore,  that  It  was  un- 
necessary to  file  a  written  denial  of  a  claim 
of  priority,  and  that  claims  of  priority  are 
adjusted  by  the  court  upon  the  circumstances 
of  tbe  didm,  and  not  necessarily  upon  an 
admtssian  of  priority  by  tbe  recelTera 


[4]  It  is  next  argued  by  the  appellant  that 
h&y  daUi  fot  persontd  Injuries  Is  entitled  to 
priority  over  a'  prioi*  niortga)^.  The  great 
weight  of  authority  la  opposed  to  this  con- 
tention. In  the  case  of  Oregg  y.  Metropolitan 
Trust  C5o.,  197  V.  S.  188,  28  Sup.  Ot  415,  49 
Ia  Bid.  717,  It  was  held  that  claims  for  sup- 
plies furnished  a  railroad  company  were  not 
entitled  to  priority  over  a  mortgage  record- 
ed before  the  contract  for  snpplles  was  made. 
Tbe  court  there  said: 

"An  impression  that  such  i  general  mle  was 
to  be  deduced  from  the  decisions  of  this  court 
led  to  an  evidently  unwilling  application  of  It 
in  New  England  ft.  Co.  v.  Carnegie  Steel  Co., 
75  rei.  64,  58  (21  C.  O.  A.  219].  and  perhaps 
in  other  cases.  JBut  we  are  of  opinion,  for  rea- 
sons that  need  no  further  statement  ^neeland 
V.  American  Ixjan  &  Trust  Co.,  136  U.  S.  89, 
97  [10  Sup.  Ct  950,  34  L.  EM.  379]),  that  tho 
general  rule  is  the  other  way,  and  has  been  recog- 
nized as  being  tbe  other  way  by  this  court.  Tbe 
case  principally  relied  on  for  giving  priority  to 
the  claim  for  supplies  is  Miltenberger  v.  Ixjgans- 
port,  etc.,  Railway  Co.,  106  U.  S.  286  [1  Sup. 
Ct  140,  27  L.  Ed.  117].  But,  while  the  pay- 
ment of  some  pre-existing  claims  was  sanctioned 
in  tbat  case,  it  was  expressly  stated  that  'the 
payment  of  such  debts  stands,  prima  fade,  on 
a  different  basis  from  the  payment  of  claims 
arising  under  tho  receivership.'  The  ground  of 
such  allowance  as  was  made  was  not  merely 
that  the  supplies  were  necessary  for  (he  pres- 
ervation of  the  road,  but  that  the 'payment  was 
necessary  to  the  business  of  tho  road — a  very 
tftfferent  proposition.  In  the  later  cases  the 
wholly  exceptional  character  of  the  allowance  Is 
observed  and  marked." 

And  In  Pennsylvania  Steel  Co.  v.  New 
York  aty  By.  Co.  (0.  C.)  165  Fed.  457,  It  was 
said: 

"The  proposition  that  daima  for  torts  commit- 
ted during  the  operation  of  the  road  prior  to  re- 
ceivership should  be  pveu  a  preference  over  the 
claims  of  secured  creditors  has  been  often  pre- 
sented to  tho  federal  coarte.  It  is  unnecessary 
to  add  anything  to  the  exhaustive  discussion 
which  is  found  in  the  opinion  of  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  St. 
Lonls  Trust  Co.  v.  Riley,  70  Fed.  82,  16  O.  O. 
A.  610,  30  L.  R.  A.  456.  In  the  reasoning  and 
conclusions  expressed  in  tbat  opinion  I  fully 
concur,  and  find  nothing  in  any  later  reports, 
either  of  the  Supreme  Court,  or  of  the  Circuit 
Courts  of  Appeal,  to  modify  such  conclusions  in 
any  way.  On  the  contrary,  the  following  au- 
thorities are  to  the  same  effect:  Veatch  v. 
American  Loan  &  T.  Co.,  79  Fed.  471,  25  C.  C. 
A.  39;  Id.,  84  Fed.  274,  28  C.  0.  A.  384;  At- 
lantic Trust  Ca  V.  Dana.  128  Fed.  209,  62  C. 
C.  A.  657;  Atchison,  T.  &  S.  F.  B.  Co.  v.  Os- 
bom,  148  Fed.  606,  78  C.  0.  A.  378;  Central 
Trust  Co.  V.  Warren,  121  Fed.  823,  58  C.  O.  A. 
289 ;  Farmers'  L.  &  T.  Go.  v.  Northern  Pac.  R. 
B.,  79  Fed.  227, 24  C.  C.  A.  611.  The  appUcation 
to  give  certain  directions  as  to  accounting,  etc., 
is  therefore  denied;  the  tort  claims  accruing 
prior  to  receivership  rank  with  the  general  un- 
secured daims,  and  will  be  so  dassificd." 

We  think  the  great  wdgbt  of  authority  is 
to  tbat  effect  We  find  no  error  In  the  Judg- 
ment of  tbe  trial  court,  and  it  Is  therefore 
affirmed. 

BUt/IS,  O.  J.,  and  HOIiCOMB,  WUXiiSaSL- 
ton;  aAi  FARSEB,  JJ.,  concor. 
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NORTHWEST  TRUST  &  SAFE)  DBJPOSIT 

CO.  T.  BUTCHER  et  bL     (No.  13749.) 
(Sapreme  Court  of  Washington.    Axig.  28, 1017.) 

MoBTOAOEB  4=s>543— Possession  Dubino  Re- 
demption Period— Pdrchassb  tbom  Mobt- 
OAGoa— "Judgment  Dbbtob." 
Rem.  Code  1915,  t  602,  proyiding  that  in 
case  the  premisea  are  occupied  aa  a  homestead 
at  the  time  of  the  sale,  the  "Judgment  debtor" 
shall  have  the  right  to  retain  posgegsion  during 
the  period  of  redemption,  gives  purchasers  from 
the  mortgagor,  although  occupying  the  premises 
as  a  homestead  at  the  time  of  the  sale,  no  right 
to  retain  possession  during  the  period  of  redemp- 
tion. 

[EH.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judgment 
Debtor.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Royd  J.  Tallman, 
Judge. 

Action  by  the  Northwest  Trust  &  Safe 
Deposit  Company  against  Richard  Seymour 
Conklin  and  others.  Judgment  for  plaintiff, 
and  Nettle  Butcher  and  husband  appeal.  Af- 
firmed. 

Butcher  &  Butcher,  of  Seattle,  for  appel- 
lants. Hartman,  Naf e  &  Hartman,  of  Seattle^ 
for  respondent 

EUjIS,  C.  J.  This  case  presents  a  contest 
for  possession  of  real  property  sold  on  fore^ 
closure  of  a  mortgage  and  claimed  as  a  home- 
stead during  the  redemption  period. 

On  December  6,  1912,  defendant  Conklin, 
then  a  bachelor,  executed  to  plaintiff  a  mort- 
gage on  certain  residence  property  In  the  city 
of  Seattle  to  secure  his  promissory  note  for 
$6,000  and  Interest  In  the  mortgage  he 
waived  all  homestead  rights  In  the  property 
and  all  right  to  retain  possession  thereof  up- 
on noncompliance  with  its  conditions.  On 
February  11,  1915,  the  property  was  convey- 
ed subject  to  the  mortgage,  to  defendant 
Nettle  Butcher,  since  which  time  she  and  her 
husband  have  continuously  occupied  the  prem- 
ises as  their  home.  In  February,  1915,  she 
executed  and  filed  for  record  her  declaration, 
claiming  the  property  as  a  homestead.  There- 
after plaintiff  brought  this  suit  to  foreclose 
the  mortgage.  The  Butchers  answered,  claim- 
ing the  right  of  possession  during  the  period 
of  redemption.  By  written  stipulation  it  was 
agreed  that  the  t^ht  of  possession  might  be 
determined  In  the  decree.  On  May  12,  1916, 
a  decree  was  entered,  giving  plaintiff  Judg- 
ment against  Conlilln  personally,  foreclosing 
the  mortgage  as  to  all  the  defendants,  and 
ordering  that  the  purchaser  on  foreclosure 
sale  be  let  into  immediate  possession.  On 
June  24,  1916,  the  property  was  sold  by  the 
sheriff  under  the  decree,  plaintiff  becoming 
the  purchaser  for  the  full  amount  of  its 
judgment.    Defoidants  Butcher  appeal. 

The  statute  governing  the  right  of  posses- 
sion of  real  property  sold  on  execution  or 
tinder  foreclosure  during  redemption  period 
was  passed  in  1899  (Laws  1899,  a  53,  i  15,  p.  i 


93),  and  appears  in  Rem.  Cod»  as  section  602. 
It  declares  that  the  purchaser  at  such  sale- 
shall  have  the  possession  until  a  resale  or  a 
redemption  and  the  redemptioner  until  an- 
other redemption,  saving  the  rights  of  tenants 
holding  under  unexpired  leases.  It  then  by 
three  provisos  makes  the  following  excep- 
tions to  the  general  rule: 

"Provided,  that  when  a  morteage  contains  a 
stipulation  that  in  case  of  foreclosure  the  mort- 
gagor may  remain  in  possession  of  the  mortgaged 
premises  after  sale  and  nntil  the  period  ot  re- 
demption has  expired  the  court  shall  make  its 
decree  to  that  effect  and  the  mortgagor  have, 
such  right" 

The  substance  of  the  second  proviso  Is  that, 
if  the  land  is  used  for  farming  purposes  the- 
judgment  debtor  shall  have  possession  during 
the  period  of  redemption,  subject  to  a  Uen 
on  the  crops  for  Interest  on  the  purchase- 
price  and  for  taxes.  The  last  provision 
reads: 

"Provided  farther,  that  in  case  of  any  home- 
stead occupied  for  that  purpose  at  the  time  of 
sale,  the  judgment  debtor  shall  have  the  ri^ht  to> 
retain  possession  thereof  during  the  period  of 
redemption  without  accounting  for  issues  or  val- 
ue of  occupation." 

Appellants  pin  their  case  to  the  exception 
contained  In  the  last  proviso.  They  insist 
that  the  statute  "means  Just  what  It  says."' 
If  It  does  the  argument  Is  ended.  This  pro- 
viso In  express  words  gives  the  right  to  "re- 
tain possession"  to  "the  Judgment  debtor."" 
It  does  not  say  "Judgment  debtor  or  those 
claiming  by,  through  or  under  Mm,"  as  did 
the  statute  of  1897  on  the  same  subject  (Laws 
1897,  p.  227),  which  the  statute  of  1899  here 
Invcdved  superseded  and  by  necessary  implica- 
tion repealed.  Appellants  are  not  Judgment 
debtors  either  actual  or  potentlaL  They 
did  not  sign  the  mortgage  note;  did  not  as- 
sume the  mortgage;  did  not  owe  the  debt. 
No  money  Judgment  was  taken,  or  could  have 
been  taken,  against  them  or  either  of  them. 
It  was  the  declared  policy  of  the  law  of  189T 
to  deny  to  the  purchaser,  "either  under  execu- 
tion, foreclosure  or  other  Judicial  proceed- 
ings," the  possession  of  real  estate  subject  to 
redemption  during  the  redemption  period. 
The  present  statute,  by  reason  of  combining 
In  one  section  provisions  relating  to  real- 
property  sold  on  execution  and  provisions  re- 
lating to  real  property  sold  under  decree  of 
foreclosure,  is  far  from  lucid.  But  notwith- 
standing a  confused  wording,  it  admits  of  no 
doubt  that  Its  main  purpose  is  to  reverse  the 
policy  of  the  prior  law.  When  it  Is  read  In- 
the  light  of  the  prior  law,  the  policy  of  which 
it  expressly  reverses,  save  as  to  the  persons 
specifically  excepted  in  the  three  provlsiss 
noted,  the  conclusion  Is  Inevitable  that  the 
words  "Judgment  debtor"  were  advisedly  re- 
tained and  the  words  "or  those  claiming  by, . 
through,  or  under  him"  were  advisedly  dis- 
carded. Under  the  statute  as  it  now  exists- 
appellants  have  no  right  to  retain  possession 
in  virtue  of  their  homestead  declaration  sim- 
ply because  they  are  not  judgment  debtors... 
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In  the  leoent  case  of  Skinner  r.  Hnnter, 
104  Pac.  244,  evidently  recognizing  the  limit- 
ing force  of  the  words  "Judgment  debtor"  In 
this  proTlBO,  but  possibly  not  then  fully  dis- 
cerning Its  whole  Blgnlflcanoe,  we  said: 

"Under  our  statute,  the  ritrht  to  daim  a  home- 
stead ia  property  can  hardly  be  said  to  be  a 
matter  of  trafiSc  It  is  a  right  reserred  to  a 
'judgment  debtor*  to  'retain'  possession  of  the 
mortgaged  premises  dnrine  the  period  of  redemp- 
tion.   Rem.  Code,  {  602.'^ 

That  decision  Is  based  mainly  on  the  snfD- 
dent  ground  of  tite  bar  of  the  lis  pendens, 
bat  we  are  now  convinoed  that  It  might  have 
been  soundly  placed  on  the  fundamental 
ground  here  Invoked. 

Able  counsel  for  respondent,  apparently 
overlooking  the  ground  which  we  have  noted. 
Invite  us  to  base  respondenfs  right  of  pos- 
session on  the  waiver  of  all  homestead  rights 
and  all  right  of  possession  contained  In  the 
mortgage.  But  we  find  It  unnecessary  to  dis- 
cuss the  much-vexed  question  as  to  whether 
or  not  a  waiver  of  the  right  of  possession  Is 
contrary  to  public  poUl^.  That  question  Is 
not  Involved  in  this  case,  since  appellants 
In  any  event  are  not  entitled  to  poesiBsslon. 

Affirmed. 

MORRIS.  WEBSTER,  UAIK,  and  OHAD- 
WICK,  JJ.,  omear. 


8TATB  V.  RICHARDS.    (No.  14005.) 
(Supreme  Court  of  Washington.    Aog.  13,  1017.) 

1.  Tkxxatb  g=»6— InnignncwT— SuyFioiKWCT. 

Information  charging  that  defendant,  with 
intent  to  extort  and  gain  money  from  another, 
sought  to  compel  him  to  execute  to  defendant 
a  lease  of  real  estate  and  other  valuable  papers, 
under  threat  of  accusing  him  of  crime,  ii  suffi- 
cient, under  Rem.  Code  101&,  i  2618,  defining 
Uackmaii. 

2.  Tbbeats  4s>1(1)— Natdsb  and  BuuKRTa 
oi>— Intent. 

Intent  of  one  who  uses  metlioda  set  forth  in 
Rem.  Code  1915.  i  2613,  to  obtain  money  or 
property,  Is  intent  "to  extort  or  gain,"  neces- 
sary to  crime  of  blackmail,  though  he  is  at- 
tempting to  obtain  only  what  he  thinks  he  is  en- 
titled to  receive. 

&  THBKATS  ^»7  —  SSTIBKROB  —  CoiXATXEAl 

Matteb. 
In  prosecution  for  blackmail,  it  is  not  a 
eidlateral  matter  whether  defendant  had  been 
advised  that  his  contemplated  act  would  ba 
blackmail,  since  such  knowled^  was  material 
on  question  of  intent  with  which  the  act  was 
performed. 

4.  WiTHESBKB    «=»20il(Z)— PBIVnjtOK— AVIOB- 
NXT  ANO   CUENT. 

In  a  prosecution  for  blackmail,  lawyer  may 
be  allowM  to  testify  that  he  advised  defendant 
that  his  Intended  act  would  ho  blackmail,  since 
conversation  between  attorney  and  client  as  to 
contemplated  crime  is  not  privileged. 
B,  CtaiaNAi,  Law  «=»762(1)— Irbtbuotionb— 
CoKMKNT  on  Facts. 

In  prosecution  for  blackmail  by  threatening 
to  pnbUsh  libol,  court  did  not  improperly  com- 
ment on  facts  by  instructing  Jury  that  threaten- 
ed publication  was  libelous,  and  that  lease,  exe- 
cution of  which  defendant  attempted  to  compel, 
was  instrument  intended  to  affect  title  to  prop- 


erty, within  Rom.  Code  1916,  {  2618.  defining 
blackmail,  since  interpretation  to  be  given  writ- 
ten instrument  is  matter  of  law  for  court. 

6.  CanaNAi.  Law  «s»762(1)— Irrbitotions— 
Covment  or  Facts. 

In  prosecution  for  blackmail,  court  does 
not  violate  Inhibition  against  comment  upon  the 
facts  in  correctly  defining  a  matter  of  law  to 
the  jury,  nor  in  determining  tho  issues  to  be 
submitted  to  the  jury. 

7.  CanuNAi.  Law  (S=>762(4)— Instbuctiors— 
CouMENT  ON  Pacts. 

In  prosecution  for  blackmail  by  threatening 
to  publish  libel,  court  does  not  improperly  com- 
ment on  facts  by  telling  jury  that  there  was  no 
legal  duty  on  part  of  i>er8on  blackmailed  to  do 
acts  demanded  of  him,  where  there  was  no  evi- 
dence to  establish  such  duty,  nor  contention 
that  therp  was  such  evidence. 

8.  CaiiaRAi.  Law  9b»762(1)— iRSiBUCTiORfr— 
CouMENt  OR  Facts. 

In  prosecution  for  blackmail.  Instruction 
that  act  of  defendant,  if  committed,  would  be 
embraced  within  definition  of  statute  (Bom. 
Code  1915,  f  2613),  is  not  comment  on  facts. 

9.  Thbkatb  €=»1(1)— EJlemknts— "Extobt." 

To  "extort"  means  to  gain  by  wrongful 
methods;  to  obtain  in  an  unlawful  manner;  to 
compel  a  payment  by  means  of  threats  of  injury 
to  person,  proper^,  or  reputation. 

[Ed.  Note.— BVht  other  definitions,  see  Words 
and  Fbraaes,  First  and  Second  Series,  Extort.] 

Department  I.  Appeal  from  Superior 
Court,  Clallam  Ootm^;  John  M.  Ralston, 
Judge. 

Frank  J.  Richards  was  convicted  of  crime 
of  blackmail,  and  appeals.    Afiirmed. 

L.  F.  Chester,  of  Seattle,  for  appellant. 
Frank  L.  Plummer,  T.  F.  Trumbull,  and 
Rose  &  Lewis,  all  of  Port  Angeles,  for  the 
SUte. 

MORRIS,  J.  Appellant  was  charged  Joint- 
ly with  Edgar  O.  Mills  with  the  crime  of 
blackmail,  and  appeals  from  a  separate  trial 
and  conviction. 

[1]  The  first  question  raised  is  the  suf- 
ficiency of  the  Information.  The  Information 
Is  too  long  to  set  forth  as  a  whole.  It 
charges  that  the  appellant  and  Edgar  O. 
Mills,  with  the  intent  to  extort  and  gain  $24,- 
000  from  one  Tliompson  unlawfully  and  felo- 
niously, sought  to  compel  Thompson  to  ex- 
ecute to  appellant  a  99-year  lease  of  certain 
real  property  owned  by  rniompson  and  sign 
other  valuable  papers,  under  threats  of  ac- 
cusing Thompson  of  assault,  blackmail,  se- 
duction, larceny,  and  other  crimes,  and  with 
publishing  a  certain  document  In  which 
Thompson  Is  accused  of  these  crimes  In  de- 
tail. Our  statute  (section  2613,  Rem.  Code) 
thus  defines  blackmail: 

"EJvery  person  who,  with  indent  thereby  to  ex- 
tort or  gam  any  money  or  other  property  or  to 
compel  or  induce  another  to  make,  subscribe, 
execute,  alter  or  destroy  any  valuable  security 
or  instrument  or  writing  affecting  or  intending 
to  affect  any  cause  of  action  or  defense,  or  any 

ftroperty,  <»  to  influonce  the  action  of  any  pub- 
ic officer,  or  to  do  or  abet  or  procure  any  il- 
legal or  wrongful  act,  shall  threaten  directly  or 
indirectly— (1)  To  accuse  any  person  of  a  crime ; 
or  (2)  To  do  any  injury  to  any  person  or  to  any 
property;  or  ($  To  publish  or  connive  at  pub- 
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lisUniT  AD7  libel;  ar  (4)  To  ezpoa*  or  impat*  to 
any  person  anj  deformity  oi^  disgrace;  or  (K) 
To  expose  any  secret,  shaU  be  pusislied,"  etc. 

The  Information  was  clearly  sufficient, 
even  to  Ita  dlagustlng  detail,  as  was  the  evi- 
dence, to  suftain  the  information  and  con- 
viction. The  publication  Cbreatened  was 
grossly  libelous.  The  attempt  to  extort  mon- 
ey or  valuable  property  was  plain. 

Appellant's  main  argument  is  addressed  to 
three  contentions: 

[2]  First,  if  appellant  believed  he  was  Just- 
ly  entitled  to  that  which  he  demanded,  such 
belief  is  a  defense,  as  the  act  complained  of 
would  then  lack  the  essential  element  of  "in- 
tent thereby  to  extort  or  gain."  it^  must  be 
admitted  that,  to  commit  the  crime  charged, 
there  must  be  an  Intent  to  extoS:  or  gain; 
but  that  does  not  mean  that  one  can  by  the 
employment  of  the  means  used  in  this  in- 
stance compel  another  to  bestow  upon  him 
that  which  he  thinks  or  believes  he  is  en- 
titled to  receive.  What  the  statute  means 
In  the  use  of  the  word  "intent"  is  that  the 
purpose  of  the  act,  that  which  the  actor  had 
in  mind  in  doing  the  act,  was  to  extort  or 
gain,  and  this  purpose  Is  accomplished  when, 
by  use  of  the  moans  defined  In  the  statute, 
one  seeks  In  an  unlawful  manner  to  obtain 
j^money  or  property  from  another.  The  stat- 
ute is  directed  against  the  means  used,  as 
well  as  the  purpose  sought  to  be  accom- 
plished. 

[9]  The  intent  is  not  necessarily  limited 
to  "gain,"  but  includes  "to  extort"— that  is, 
to  gain  by  wrongful  methods;  to  obtain  In 
an  unlawful  manner;  to  compel  a  payment 
by  means  of  threats  of  injury  to  person, 
property,  or  reputation.  In  tUs  sense  one 
can  commit  this  crime,  though  he  is  of  the 
opinion  that  the  money  thus  sought  is  actual- 
ly due  him.  The  law  does  not  countenance 
forceful  and  unlawful  collection  even  of  Just 
debts,  And  when  one  uses  the  methods  set 
forth  in  this  statute  to  obtain  money  or 
property,  he  commits  the  crime  defined  in 
the  statute,  irrespective  of  his  belief  that  in 
so  doing  he  is  (mly  attempting  to  obtain  that 
which  he  is  entitled  to  receive.  State  v.  Lo- 
gan, 101  La.  760,  29  South.  336;  SUte  v. 
Bruce,  24  Me.  71;  Commonwealth  v.  Coolidge, 
128  Mass.  55;  Cohen  v.  State,  37  Tex.  Cr.  H. 
118,  38  S.  W.  1005;  State  v.  Hollyway,  41 
Iowa,  200,  20  Am.  Bep.  686;  In  re  A  Sherln, 
27  S.  D.  232,  130  N.  W.  761,  40  L.  B.  A.  (N. 
S.)  SOI,  Ann.  Gas.  1013D,  446. 

As  to  the  tact  there  is  no  warrant  for  any 
such  claim  of  tight  Appellant  sought  to 
compel  Thompson  first  to  execute  to  him  a 
90>-year  lease  of  certain  real  property.  There 
is  no  contention  that  Richards  had  either 
legal  or  equitable  interest  in  this  property, 
or  that  he  ever  claimed  he  had.  Second,  ho 
sought  to  compel  Thompson  to  purchase  some 
hotel  stock  at  a  fixed  price  of  $24,000.  While 
Richards  owned  this  stock,  it  having  been 
given  to  him  while  he  was  acting  as  man- 
ager of  the  hotel  property,  he  had  no  arrange- 


ment or  ^greem^at  with  n^ompsoa,  whereby 
Thompson  was  in  any  sense  obligated  to 
purchase  the  stock  at  Bix^ards'  price,  or  at 
as^  other  price.  The  appellant  was  glyea 
the  benefit  of  all  that  he  was  entitled  to  un- 
der the  law  when  the  court  Instructed  the 
Jury  that  intmt  was  an  essential  element  of 
the  crime  charged,  and  as  such  must  be  prov- 
ed beyond  reasonable  doubt  In  so  far  as 
rulings  upon  the  rejection  of  evidence  are 
embodied  In  this  assignment  of  error,  we  find 
nothing  that  would  indicate  that  appellant 
was  deprived  of  presenting  fairly  and  fully 
every  material  or  relevant  fact  to  the  Jury. 

The  next  contention  is  error  in  permitting 
appellant's  codefendant  Mills  to  testify  what 
he  said  to  appellant  whmi  advising  with  him 
as  to  whether  or  not  what  was  done  could  be 
done  and  escape  criminal  liability.  Mills  Is 
a  lawyer,  and  the  main  point  is  that  his 
testimony  was  the  unpermitted  disclosure  of 
a  privileged  commuidcatlon  between  attorney 
and  client  Mills  has  not  yet  been  tried. 
So  far  as  here  disclosed,  his  part  in  the  af- 
fair was  to  consult  wltb  Bidiards  as  to 
whether  or  not  the  contemplated  act  would 
be  blackmail,  assist  in  the  preparation  of  the 
9g-year  lease,  and  to  carry  the  demands, 
threats,  and  libelous  publication  consisting 
of  45  typewritten  pages,  roughly  bound  to- 
gether, from  Seattle  to  Thompson's  home  on 
Lake  Crescent  and  deliver  it  in  person.  On 
his  crosa-exam^ation  appellant  was  asked. 
In  regard  to  the  brochure  prepared  by  him 
and  delivered  by  Mills: 

"Had  yon  been  advised  as  to  the  nature  of 
this,  whether  it  was  bladcmail  or  not?" 

No  objection  was  made  to  the  question, 
and  witness  answered: 

"If  I  was  to  gain  nothing  which  did  not  b«- 
loDi;  to  mo,  I  understood  it  would  not  be  black* 
mail." 

He  fiu-ther  answered  that  this  advice  bad 
been  given  him  by  Mills.  The  state  called 
Mills  in  rebuttal,  and  ovw  obJectioB  of  ap- 
pellant he  testified: 

"I  did  advise^  under  all  the  staff  that  wag  sub- 
mitted to  me  and  under  our  statutes,  accom- 
panied with  threats,  especially  under  the  libel 
sectlcxi  of  the  statute,  Qiat  I  thought  it  would 
constltate  blackmail." 

[I]  The  objections  now  urged  are:  <1> 
That  the  inquiry  upon  cross-examination  of 
appellant  was  upon  a  collateral  matter,  and 
the  plaintiff  was  bound  by  the  answer  of  ap- 
pellant la  testifying  to  what  MUla  had  told 
him.  It  was  not  a  collateral  matter.  Wheth- 
er or  not  the  act  of  appellant  was  or  was  not 
covered  by  the  statute  on  blackmail  was  the 
relevant  Inquiry  of  the  trial — the  purpose, 
and  the  only  purpose,  of  the  proceeding  by 
the  state.  If  appellant  knew  or  had  been  ad- 
vised of  the  legal  consequence  of  hla  act  sucb 
knowledge  was  material  upon  the  intent  wlttt 
which  the  act  was  performed. 

[4]  The  second  objection  is  that  the  con- 
versation between  Mills  and  appellant  was 
a  privileged  communication  between  attomey^ 
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and  oUeot  Tixtn  waa  no  prlvllegfr  The  a;>- 
pUeable  rule  ia  tbua  stated  in  40  Cyc.  37:i: 

"Xbe  nile  dffOB  not  foteai  to  oowmniiieatunw 
reviiecting  proposed  infractionB  of  the  law,  and 
BO  there  is  no  privilege  as  to  communications 
made  In  contemplation  of  the  fntnre  commission 
of  a  crima,  or  perpetration  of  a  fraod,  in  which, 
Vt  in  avoidux  the  consequences  of  which,  the 
eUent  asksTlie  advice  or  assistance  of  the  at- 
torney. But  communications  made  in  respect  to 
an  alleged  crime  or  fraud,  made  after  the  act  w 
transaction  is  finished,  are  priviloged." 

The  same  rule  is  reoognlzed  In  10  Stacy,  of 
Erldanoe,  80S.  In  Hartneas  v.  Brown,  21 
Wash.  65S,  69  Paa  491,  the  same  co&teaCLon 
la  disposed  of  with  this  language : 

"The  rule,  howeyer,  is  well  settled  that  com- 
munications made  to  counsel  in  coptemplatien 
of  fraud  or  a  criminal  act  are  not  privileged." 

We  offer  no  comment  upon  the  part  played 
by  Mills  ta  this  transaction.  It  speaks  for 
itself,  and  whoever  reads  this  record  may 
give  it  sncb  name  as  he  deems  appropriate. 
The  only  questlOBi  we  have  to  determine  is  the 
competency  of  Mills  as  a  wUzkss,  and  as  the 
communication  between  appellant  and  Mills 
was  in  the  undoubted  contemplation  ot  a 
criminal  act  the  rule  ot  privilege  does  not 
apply. 

[G-l]  The  last  assignment  is  directed  to  the 
InstructloDS  given.  It  being  especially  urged 
that  the  court  Improperly  commented  upon  the 
facta.  This  oontentlon  is  baaed  upon  certain 
holdings  of  the  court,  embodied  In  the  instmo- 
tiona,  to  the  effect  that  tbe  matter  embraced 
within  the  brochure  and  the  threat  to  publish 
waa  libelous,  that  the  lease  .which  appellant 
demanded  of  Thompson  was  an  instrument  or 
writing  intending  to  affect  the  title  to  prop- 
erty, within  the  meaning  of  the  statute,  and 
that  Thompson  was  under  no  obligation  to 
execute  the  lease  nor  purchase  the  hotel 
stock,  as  bearing  upon  the  question  as  to 
whether  or  not  the  act  charged  against  aK*fil- 
lant.  If  oommltted.  was  as  defined  tty  tbe>  stat- 
ute aa  attempt  to  extort  or  gain  money  or 
propwty.  The  intewor«t»tioa  to  be  ^yeo 
written  instroments,  whether  the  procedure 
is  Ml  the  civil  or  criminal  side  of  the  court, 
la  a  matter  of  law  for  the  court,  and  not 
a  matter  of  fact  for  the  jury.  It  was  not  er- 
ror for  the  court  to  tell  the  jury  t^^  the 
matter  contained  In  the  threatened  publica- 
tion was  libelous,  nor  that  the  threat  to  pub- 
lish was  a  threat  to  publish  a  libel.  Neither 
waa  it  error  to  comment  upon  the  legal  phase 
that  Thompson  .was  not  bound  in  law  to  ex- 
ecute the  lease  nor  purchase  the  stock.  The 
court  does  not  violate  the  inhibition  against 
comment  upon  the  facts  in  correctly  defining 
a  matter  of  law  to  the  jury,  nor  la  deters 
mining  the  issue*  to  be  submitted  to  the  jury. 
All  that  the  oonrt  said  in  effect  to  the  jury 
was  that  ttie  act  of  appellant,  If  committed, 
would  be  embra(?ed  within  the  definition  of 
the  statute,  whi<^  Is  a  question  of  law,  and 
not  of  fact.  Nether  is  tt  a  comment  upon  the 
facts  fftT  the  court  to  state  to  the  jury  that 


there  is  so  evidence  to  establish  a  legal  duty, 
which  was  in  effect  what  the  court  Instructed 
the  jury,  when,  as  here,  there  js  neither  evi- 
dence nor  contention  that  there  was  any 
such  evidence.  A  defendant  cannot  be  prej- 
udiced by  a  statement  made  by  the  court 
upon  a  matter  of  law,  against  the  truth  of 
which  there  is  no  contention.  Drumheller 
V.  American  Surety  Co.,  30  Wash.  530,  71 
Pac.  25;  State  t.  McPhaU,  39  Wash.  109,  81 
Pac.  683;  State  t.  Oohl,  46  Wash.  408,  90 
Paa  260;  State  v.  Newcomb,  58  Wash.  414, 
109  Pac.  355 ;  Farraris  v.  Slade  Lumber  Co., 
88  Wash.  106, 162  Pac.  680. 

Attention  has  been  given  to  other  asslgn- 
mente  of  error,  in  which  we  find  ao  merit. 

The  judgment  is  affirmed. 

BLIilS,  C.  J.,  and  OHADWICK,  MAIN,  and 
PABKER,  JJ.,  concur. 


JOBOENSON  T.  CBANB.    (No.  14016.) 
(Supreme  (3ourt  of  Washington.    Aug.  17, 1917.) 

JUDOIOCNT       «=>199<1)   —   NoTWITHSTAHDINa 

Vjbboiot— Finding  or  No  Nkoliqence. 
In  an  action  for  personal  injuries,  where  the 
court  instructed  that  the  jury  might  allow  plain- 
tiff not  to  exceed  $S6>2  on  account  of  medical, 
hospital,  and  nursing  expenses,  verdict  for  the 
sum  of  1362  was  not  in  effect  a  jury  finding  of 
no  negligence,  justifying  judgment  dismissing  the 
action  notwithstancling  verdict,  the  jury  having 
made  no  speciaJ  findings ;  since  plaintiff  was  not 
entitled  to  recover,  either  for  pain  or  suffering, 
or  for  medical  attendance  and  hospital  expense, 
unless  negligence  was  shown,  the  verdict  amount- 
ed to  an  implied  jury  finding  that  defendant  was 
aegligeat. 

Department  1.  Appeal  from  Superior 
Court,  King  (Tounty;    Elverett  Smith,  Judge. 

Action  by  Herbert  D.  Jorgenson,  by  his 
guardian  ad  litem,  C.  M.  Jorgenson,  against 
caiarles  C.  Crane.  From  judgment  dismiss- 
ing the  action  on  motion  for  judgment  not- 
withstanding verdict  for  plaintiff  plaintiff 
appeals.  Reversed,  and  cause  remanded, 
with  direction  to  enter  judgment  on  the  ver- 
dict 

See,  also,  92  Wash.  642,  ISO  Pac  796. 

Frank  B.  Oreen  and  It.  F.  Chester,  both 
of  Seattle,  for  appellant.  Palmer  &  Askren, 
of  Seattle,  for  respondent. 

MAIN,  J.  The  pnrpoee  <rf  this  action  waa 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  The  cause  has  been  three 
times  tried  in  the  superior  court  snd  this  is 
the  third  appeal  to  this  court  Upon  the 
first  trial,  a  jndsment  of  nonsuit  was  enter- 
ed. From  this,  plaintiff  appealed,  and  in  86 
Wash.  273,  160  Pac  419,  L.  B.  A.  1915F,  983, 
the  Judgment  was  reversed,  and  the  cause 
remanded  for  a  ikew  trial.  The  cause  was 
again  tried  in  the  superior  court  and  result- 
ed in  a  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $363.    Before  the  entering  of  that 
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verdict,  the  defendant  moved  for  a  Judgment 
notwithstanding  the  verdict  Within  the 
time  prescribed  by  the  statute,  the  plaintiff 
made  a  motion  for  a  new  trial,  on  the  ground 
of  inadequacy  of  the  damages  as  found  by 
the  Jury.  The  trial  court  denied  the  motion 
for  a  Judgment  notwithstanding  the  verdict, 
-and  granted  the  motion  for  a  new  trial.  The 
'defendant  thereupon  appealed.  Upon  that 
appeal,  the  Judgment  of  the  trial  court  in 
•denying  the  motion  for  Judgment  notwith- 
standing the  verdict,  and  in  granting  the  new 
trial,  was  affirmed.  Thereafter  the  cause 
was  again  tried,  and  resulted  in  a  verdict 
in  -favor  of  the  plaintlfir  for  $362.  The  de- 
fendant, in  due  time,  having  moved  for  Judg- 
ment notwithstanding  the  verdict,  this  mo- 
tion was  granted,  and  a  Judgment  entered 
dismissing  the  action.  EVom  this  Judgment 
the  plaintiff  appeals. 

The  facts  need  not  here  be  detailed,  as 
they  are  fully  stated  in  the  opinions  written 
upon  the  former  appeals.  It  is  not  claimed 
in  this  case  that  the  evidence  as  to  the  neg- 
ligence of  the  defendant  is  materially  dif- 
ferent from  what  it  was  upon  the  previous 
trials.  In  eadi  of  the  opinions  heretofore 
written  In  ths  case,  it  wfia.  heldr  that  the  evi- 
dence was  sufficient  to  carry  the  question  of 
the  defendant's  negligence  to  the  Jury.  It  is 
claimed  upon  this  appeal  that,  since  there 
was  no  dispute  in  the  evidence  as  to  the 
value  of  the  medical  services  or  the  hospital 
expense,  these  two  Items  aggregating  the 
sum  of  $362,  a  verdict  for  that  sum  was  in 
effect  a  finding  on  the  part  of  the  Jury  of  no 
negligence;  but  this  conclusion  does  not  nec- 
essarily follow.  Before  the  Jury  could  have 
found  a  verdict  in  any  amount,  there  must 
necessarily  have  been  a  finding  of  negligence. 
The  trial  court,  after  telling  the  Jury  that  If 
they  found  the  defendant  to  be  negligent,  and 
if  the  defense  of  contributory  negligence  was 
not  sustained,  a  verdict  should  be  rendered 
in  such  amount  as  would  compensate  the 
plaintiff  for  the  pain  and  euffering  which 
he  endured,  concluded  this  paragraph  in  the 
instructions  as  follows: 

"You  will  also  allow  in  addition  such  expend- 
itures or  obligations,  if  any,  as  you  may  find 
plaintiff  has  incurred  on  account  of  medical  or 
sureicai  aid,  not  to  exceed  $300,  or  on  account 
of  nospital  and  nurses'  services  not  exceeding 
$62." 

Upon  the  second  appeal,  where  the  verdict 
had  been  for  $363,  only  $1  more  than  in  this 
case,  it  was  held  that  the  trial  court  proper- 
ly denied  defendant's  motion  for  Judgment 
notwithstanding  the  verdict.  After  holding, 
upon  that  appeal,  that  a  verdict  for  »iS63 
should  be  allowed  to  stand,  as  against  a  mo- 
tion for  a  Judgment  notwithstanding  the  ver- 
dict, to  now  hold  that  a  verdict  for  $362, 
$1  less,  on  substantially  the  same  evidence, 
is  subject  to  such  a  motion,  would,  it  seems 
to  us,  be  an  attempt  to  draw  a  very  fine  line. 
The  Jury  in  this  case  made  no  special  find- 


ings. It  therefore  cannot  b«  lield  that  tha>' 
general  verdict  is  not  in  harmony  with  the 
special  finding.  The  plaintiff  not  being  en- 
titled to  recover,  either  for  pain  or  suffering 
or  for  medical  attendance  and  hospital  ex- 
pense, unless  negligence  was  shown,  a  ver- 
dict for  $362  would  amount  at^ast  to  an 
Implied  finding  on  the  part  of  the  Jury  that 
the  defendant  was  negligent 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  Judgment  ui>on  the 
verdict 

ELLIS,  C.  J.,  and  CHADWICK  and 
WEBSTER,  JJ.,  concur. 


MACKENZIE  v.  STEEVBS.    (No.  14113.) 
(Supreme  Court  of  Washington.    Aug.  18, 1917.) 

1.  Gifts  <g=3€2(6)— Oacsa  Mobtib— Conbtbuo- 
TiVE  Delxvkbt. 

Deceased's  statement  during  his  last  illness, 
"I  give  you  my  automobile,  May,"  constituted 
a  good  gift  causa  mortis  satisfying  the  rule  of 
law  requiring  delivery  where  the  beneficiary 
took  and  had  charge  of  the  automobile  for  sov-; 
eral  days  thereafter. 

2.  Replevin  <g=»76— Mkasubk  of  Dauaoes. 

In  claim  and  delivery  for  an  automobile, 
proof  of  the  rental  value  of  the  automobile  fur- 
nished the  proper  measure  of  damages  for  do- 
tentien. 

3.  EXECUTOBS  AI7D   ADUmiSTBATOBB  ^=s22d^ 

Pbesentation  of  Claim— E>btect—Daj£aqes 

IN  Replevin. 
In  claim  and  delivery  against  the  adminis- 
trator for  an  automobile  given  plaintiff  by  de- 
ceased, the  loss  of  the  use  of  the  automobile  did 
not  date  from  the  time  of  the  presentation  of 
the  claim  against  the  estate,  but  from  the  time 
of  the  taking. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  May  Mackeiusie  against  L.  E. 
Steeves,  administrator,  etc.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

James  B.  Murphy,  of  Seattle,  for  appel- 
lant Reed  &  Hardman,  of  Seattle,  for  re- 
spondent 

MAIN,  J.  H.  A.  Steeves  died  at  Provi- 
dence Hospital  in  Seattle  on  Simday,  Octo- 
ber 3, 1915,  at  about  2 :30  p.  m.  He  had  been 
taken  to  the  hospital  on  the  preceding  Wed- 
nesday suffering  from  acute  appendicitis. 
For  some  months  prior  to  bis  death  Steeves 
had  maintained  an  apartment  in  the  Regent 
apartment  house.  McDougal  Cameron,  a 
cousin  of  the  respondent  lived  vltb  him. 
Respondent,  who  had  been  a  friend  of 
Steeves  and  of  his  former  wife,  was  frequent- 
ly in  the  apartments,  which  she  kept  picked 
up  and  in  order.  Some  six  weeks  before  his 
death  Steeves  purdiased  an  automobile.  He 
and  the  respondent,  who  was  engaged  to 
marry  blm,  made  frequent  use  of  the  ma- 
chine.   Respondent  with  the  help  of  a  nurse. 
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wblch  8be  provided  at  ber  own  expense,  car- 
ed for  the  deceased  from  Monday  nntU  Wed- 
nesday at  tlkp  apartment,  and  after  be  was  re- 
moved to  tje  bospital  she  was  there  the 
greater  part  y'  each  day.  She  ministered  to 
his  wants,  pzovldlng  gmel,  alcohol.  Cham- 
pagne, and  nkw  linen.  So  fkr  as  we  can 
Judge  from  the  testimony,  there  was  a  real 
attachment  and  mutual  understanding  be- 
tween the  deceased  and  re8p<mdent  At 
about  8  o'clock  on  Sunday  morning  the  nurse 
observed  that  the  deceased,  who  had  passed 
a  restless  night,  was  changing  for  the  worse, 
and  she  told  him,  "if  he  had  any  q;>eclal 
business,  he  had  better  have  it  attended  to, 
because  he  was  a  lot  weaker  and  seemed  to 
have  changed  quite  a  little."  She  further 
testifies: 

"I  called  in  the  bead  sister  on  the  floor,  and 
she  also  said  he  had  better  dispose  of  anything 
he  wanted  to  because  he  was  pretty  weak.  He 
said,  'I  want  my  automobile  to  go  to  Bliss 
Mackenzie,'  and  he  wanted  bis  business  to  go  to 
his  mother,  ^tliat  was  about  between  8  and  9 
in  the  morning.  I  knew  that  wouldn't  be  very 
legal,  ao  when  I  called  up  Miss  Mackonsie  I 
told  her  he  was  quite  a  little  worse,  and  so 
when  she  came  in  the  room  I  asked  him  to  re- 
peat what  he  had  said  to  me,  and  he  repeated 
It,  'I  give  you  my  automobile,  May,  and  I  want 
my  mother  to  have  my  bnsinesa/  or  'want  my 
business  to  ^o  to  my  mother.'  'That  was  about 
noon  or  a  bttle  after  noon.  Sister  Louise  Ar- 
thur was  there  in  the  room  at  the  tilta#ud  my- 
self and  Miss  Mackenzie.  Mrs.  Eggbigtl^j}  was 
in  a  couple  of  times,  I  know,  but  I  rehlly 
couldn't  say  really  whether  she  was  right  there 
at  that  time.  I  don't  know  whether  anybody  re- 
marked on  it  at  that  time,  but  I  know  Miss 
Mackenzie  repeated  after  him  one  time  what 
be  said.  After  repeating  I  still  didn't  think  it 
was  very  legal,  so  I  said  to  Mr.  Steeves,  'I 
will  call  an  attorney.'  He  didn't  say  anything, 
but  from  the  expression  on  his  face  I  could  tell 
it  was  all  right  and  I  called  Mr.  Garvin,  of  the 
firm  of  Hughes  &  Ramsey.  My  suggestion  to 
call  an  attorney  was  made  after  Mr.  Steeves' 
statement  to  Miss  Mackenzie." 

Thla  nurse  la  corroborated  by  another 
nurse  who  was  engaged  on  the  same  floor  and 
wbo  came  In  from  time  to  time,  and  by  re- 
spondent, to  whom  the  words  were  repeated. 
Bespondent  claims,  and  her  claim  Is  sustain- 
ed  by  the  verdict  of  the  Jury  upon  conflict- 
ing evidence,  that  she  took  and  bad  charge 
of  the  automobile  for  several  days  thereafter 
and  imtll  it  was  taken  over  by  the  adminia- 
trator,  a  brother  of  the  deceased,  who  suc- 
ceeded a  special  administrator  who  had  been 
appointed  Immediately  after  the  death. 

The  court  submitted  the  law  of  gifts  causa 
mortis  to  the  Jury  as  follows : 

"First,  the  donor,  or  person  making  the  gift, 
mast  presently  give,  that  is,  he  must  not  Indi- 
cate an  intention  that  he  is  going  to  give  at  some 
fnture  time,  or  if  he  lives  be  will  give,  but  must 
use  words  of  present  giving,  'I  hereby  give,'  not 
something  in  the  future;  it  must  be  a  positive 
gift  at  tbat  time.  In  addition  to  that  there 
mnst  be  an  acceptance  on  the  part  of  the  per- 
son to  whom  the  gift  is  made,  and,  thirdly,  there 
naost  be  a  delivery." 

We  tblnfc  Oiere  can  be  no  doubt  that  re- 
spondent has  sustained  the  burden  put  up- 
on ber  by  tbs  ooort,  that  Is,  that  she  demour 


strate  her  right  by  "dear,  convincing,  and 
satisfactory  proof,"  as  to  the  flist  two  prop- 
ositions— present  intent  and  acceptance.  The 
real  question  Is  whether  under  the  facts 
there  was  a  delivery.  The  court  further  In- 
structed upon  this  element: 

"Now  by  delivery  it  is  not  meant  that  some 
inaccessible  object  has  to  be  brought  to  the  death 
bed  and  handed  over.  That  is  not  what  the  law 
means.  When  things  are  present  in  the  death 
chamber,  there  must  be  a  banding  over  of  the 
thing,  but  when  the  tiling  is  bulky,  absent,  or 
somewhere  else,  there  must  be  such  a  taking  of 
dominion  by  the -person  to  whom  the  gift  is  made 
as  to  indicate  tnat  they  hare  assumed  control 
of  it  So  in  this  case  you  must  be  satisfied  by  a 
fair  preponderance  of  the  evidence  that  there 
was  a  present  giving  by  the  deceased,  that  there 
was  an  acceptance  l>y  the  plaintiff  in  this  case, 
and  that  she  took  such  dommion  as  is  consistent 
with  the  nature  of  the  article  given  her,  if 
there  was  one  given  to  her.  The  question  of 
delivery  is  to  bo  determined  having  in  view  the 
nature  of  the  gift.  As  I  have  already  told  you, 
where  articles  are  of  a  bulky  character,,  so  ac- 
tual, manual  deliverv  is  impracticable,  the  ac- 
tual gift  in  terms,  followed  by  an  acceptance, 
and  by  acts  of  dominion  and  control  on  the 
part  of  tiio  donee,  is  sufficient  It  is  unneces- 
sary in  such  case  that  the  property  shall  be 
actually  moved.  It  is  sufficient  that  the  donor 
relinquishes  all  dominion  over  it  to  the  donee, 
who  assumes  that  dominion." 

It  is  IsslatXl  1i)l0l^then<gittslkr*~«ich 
they  will  loot  bear  tik  appIlAtlon  of  the: 
laldi^dowi  b:$!^%hel  tii4^u^  itoder  tbe^'au-  ;ir 
thorlty  of  Jaikson  v^  tamar,  67  Wash.  888, 
121  Pac.  857.    Counsel  cites  that  part  ot  the 
opini(xi  wherein  the  court  said: 

"While  it  is  true  the  courts  have  relaxed  tho 
rigor  of  the  old  rules,  they  have  never  departed 
from  holding  that  something  more  is  required  to 
constitute  a  gift,  either  inter  vivos  or  causa 
mortis,  than  toe  expression  of  an  intent  or  pur- 
pose to  give.  E>vidence  of  such  intent  is  ad- 
missible to  prove  the  act,  but  it  does  not  con- 
stitute the  act,  and  delivery,  either  actual  or 
constructive,  is  as  essential  to-day  as  it  ever 
was.  The  donor  must  not  only  signify  his  pur- 
pose to  give,  but  he  must  deliver,  and  as  the 
law  does  not  presume  that  an  owner  has  volun- 
tarily parted  with  his  proi>erty,  he  who  asserts 
title  by  gift  must  prove  it  by  evidence  that  is 
clear  and  convincing,  strong  and  satisfactory. 
Although  it  may  not  be  true  that  the  law  now 
presumes  against  a  gift,  it  certainly  does  not 
presume  in  Its  favor,  but  requires  proof.  Lewis 
V.  Merritt  113  N.  Y.  386,  21  N.  B.  141;  I>evUn 
V.  Greenwich  Sav.  Bank,  125  N.  T.  756,  26  N. 
E.  744.  The  modern  rule  that,  the  intention  of 
the  donor  having  been  ascertained,  great  lati- 
tude should  be  given  in  carrying  out  that  inten- 
tion, still  demands  a  delivery  as  perfect  and 
complete  as  the  nature  of  the  property  and  the 
attendant  circumstances  and  conditions  will 
permit.  Blake  v.  Jones,  1  Bailey,  Kq.  (S.  O.) 
141,  21  Am.  Dec.  630:  Phinney  v.  State  ex  rel. 
Stratton.  36  Wash.  236,  78  Pac.  027,  68  L. 
R.  A.  119." 

In  re  Slocum's  Estate,  83  Wash.  158,  145 
Pac.  204,  Is  also  relied  on.  In  that  case  we 
said: 

"In  Mdcr  to  constitute  a  gift  of  personal  prop- 
erty, three  things  are  necessary:  (a)  An  inten- 
tion on  the  part  of  the  donor  to  presently  give; 
(b)  a  subject-matter  capable  of  passing  by  de- 
livery; and  (c)  an  actual  delivery  at  uo  time. 
Hecht  V.  Shaffer,  16  Wyo.  84,  85  Pac.  1056; 
Jackson  v.  Lamar,  67  Wash.  885,  121  Pac.  857; 
Meyers  v.  Albert,  76  Wash.  218,  136  Pac.  1008. 
The  delivery  mnst  be  such  m»  will  divest  tite 
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donor  of  tbe  present  control  and  dominion  ontf 
the  property  absolutely  and  irrevocably  and  con- 
fer upon  the  donee  tiie  dominion  and  controL 
Basket  t.  Haasell.  107  U.  S.  002  [2  Sup.  Ct 
415,  27  L.  Bd.  5001." 

[1]  It  Will  thus  be  seen  tliat  Che  crux  of 
the  case  lies  In  the  correct  soltition  of  tbe 
question  whether  a  subsequent  acceptance, 
the  pr(^>erty  not  tteing  present  and  of  such 
character  as  to  be  incapable  of  actual  manual 
delivery,  la  suflBcient  to  satisfy  the  law. 

The  law  favors  the  disposition  of  proper- 
ty by  the  owner  before  death.  It  therefore 
favors  wUls,  and  while  it  puts  upon  one 
claiming  a  gift  causa  mortis  a  heavier  bur- 
den, yet,  when  the  intent  la  established  tp 
the  satisfaction  of  the  court,  it  will  not  per- 
mit the  gift  to  fail  where  by  reason  of  Ills 
extremity,  or  the  location  or  character  of  the 
property,  the  donor  cannot  make  an  actual 
or  symbolical  delivery,  if  the  donee  has  nev- 
ertheless acted  upon  the  gift  and  has  taken 
such  possession  as  the  character  of  the  pr<^ 
erty  will  admit 

In  Ellis  v.  Secor,  31  Mich.  185,  18  Am.  Rep. 
178,  it  was  urged  that  the  law  regarded  gifts 
causa  mortis  with  disfavor  and  as  against 
public  policy,  and  tbat  they  should  not  be 
sustained  where  it  can  be  avoided.  The 
court  said  on  page  187: 

"It  is  the  duty  of  conrta  to  enforce  all  law- 
ful rights,  BO  as  to  carry  out  the  intention  of  the 
parties.  That  intention  should  always  be  ob- 
served if  lawfully  expressed;  and  it  is  only 
incumbent  on  legal  tribunals  to  be  very  careful 
to  ascertain  the  facts.  There  is  much  room  for 
frauds  and  mistakes  in  cases  of  this  kind,  and 
therefore  care  should  be  used  to  sift  the  evi- 
dence. But  where  there  is  no  doubt  about  the 
facts,  it  would  be  a  legal  wrong  and  froea  in- 
justice to  refuse  to  act  upon  tnem  fairly  and 
without  hesitation." 

In  14  Amer.  &  Eng.  Enc.  of  lAW  (2d  Ed.) 
1020,  it  was  said: 

"Where  articles  are  of  a  bulky  character  so 
that  actual  manual  delivery  is  Impracticable,  a 
declaration  of  gift  by  the  donor  in  plain  terms 
followed  by  acts  of  dominion  and  control  on  the 
part  of  the  donee  is  suffacient,  and  it  is  not  nec- 
essary in  such  cases  that  tbo  property  be  actual- 
ly moved;  it  is  sufficient  if  the  donor  relinquish- 
es all  dominion  over  It  to  the  donee." 

In  Thornton  on  Olfta  and  AdvancementSt 
1 145,  It  was  said: 

"Not  only  is  the  application  of  the  rule  re- 
quiring a  delivery  to  be  mitigated  and  applied 
according  to  the  situation  of  the  subject  of  the 
gift,  but  the  conditions  and  intention  of  the 
donor  at  the  time  of  making  the  gift  must  be 
considered;  and  this  is  especially  true  of  a  pft 
causa  mortis.  'The  intention  of  the  donor,' 
says  the  Supreme  Court  of  Indiana,  'in  peril  of 
death,  when  clearly  ascertained  and  fairly  con- 
summated, within  the  meaning  of  well-establish- 
ed rules,  is  not  to  be  thwarted  by  a  narrow  and 
illiberal  construction  of  what  may  have  been 
intended  for  and  deemed  by  him  a  sufficient  de- 
livery. The  rule  which  requires  delivery  of  the 
subject  of  the  gift  is  not  to  be  enforced  arbi- 
trarily.'" 

In  Waite  v.  Orubbe,  43  Or.  406,  78  Pac. 
206,  99  Am.  St.  Rep.  704,  a  gift  of  money 
burled  by  the  donor  to  bia  daughter  was  sus- 
tained, although  there  had  been  no  actual 
delivery.    Tba  court  said: 


"The  ttUag  of  Ae  money  anbseqn^ntly  bj  her 
would  not  have  been  attended  with  fhe  eommis- 
sion  of  a  trespass,  and  the  gift  wqald  assured- 
ly have  been  complete  if  she  had  tften  manual 
possession  thereof  during  his  lifctiqM." 

J 

The  oonrt  then  aska  this  question: 

"Was  the  delay  in  this  reepeot  a  fatal  over* 
sight  on  her  part?" 

And  it  answers  It  as  follows: 

"She  accepted  the  money  when  he  made  his 
dedaratioa  of  the  gift  to  her,  and  it  was  so  un- 
derstood between  them.  It  seems  to  us,  there- 
fore, that  the  delivery  was  as  perfect  and  com- 
plete as  the  nature  of  the  property,  the  situa- 
tion of  the  parties,  and  the  circumstances  of 
the  case  would  permit." 

There  is  much  discussion  In  the  books,  but 
it  is  the  common  holding  of  the  courts  that, 
where  the  Intent  to  bestow  is  obvious  and 
clear,  and  there  is  no  evidence  of  fraud  or 
undue  Influence,  and  the  drcnmstances  show 
that  the  donor  has  done  ail  that  in  his  opin- 
ion is  necessary  to  do  to  accomplish  his 
purpose,  the  intent  of  the  donor  will  answer 
for  the  act  of  delivery.  So  that  It  is  Im- 
possible  to  lay  down  a  rule  to  cover  all  cases, 
and  each  case  must  be  determined  by  Its  own 
peculiar  facts  and  circumstances. 

"The  circumstances  under  which  such  gifts 
are  made  must  of  necessity  be  varied  and  in- 
finite, and  each  case  must  be  determined  on  its 
own  peculiar  facts  and  circumstances.  The  de- 
livery may  be  actual  or  constructive,  but  it 
should  be  the  best  which  the  nature  and  situa- 
tion of  the  property  and  the  circumstances  of 
the  parties  admit  of."    12  Ruling  Case  Law,  061. 

"And,  recurring  again,  a  moment,  to  the  essen- 
tial qualifications  of  the  gift,  it  is  true  that,  in 
cases  of  gifts  mortis  causa,  there  must  be  a 
delivery  of  the  thing  given,  and  this  is  the  rock 
upon  which  courts  nave  so  often  split.  And  it 
is  also  true  that  it  must  be  as  nearly  an  actual 
delivery  to  the  donee  as  the  circumstances  of 
the  case,  and  the  nature  and  actual  position  of 
the  donee,  and  the  thing  given,  will  permit.  But, 
in  the  very  nature  of  business  transactions  of 
this  kind,  this  delivery  must  frequently  be  con- 
structive. The  nature  and  circumstances  sur- 
rounding this  case  necessitated  a  constructive 
delivery.  The  subject  of  the  gift  was  not  avail- 
aUe.  The  decedent  did  all  *  *  *  in  his 
power  *  *  *  to  deliver  tlie  money  in  tho 
bank  at  La  Conner  to  the  appellant.  So  that, 
in  justice  and  common  sense,  it  seems  to  us 
that  the  delivery  was  complete,  and  that  the 
will  of  the  deceased  ought  not  to  be  thwarted 
by  any  technical  construction  or  definition  of 
delivery."  Phinney  v.  State,  36  Wash,  at  page 
243,  78  Pac.  at  page  929,  68  L.  R.  A.  119. 

If  ttie  property  Is  of  snch  a  character  and 
the  circumstances  of  the  parties  are  such  that 
there  can  be  no  delivery,  manual  or  sym- 
bolical, there  may  be  a  constructive  delivery 
depending  upon  the  intent  of  the  donor  and 
the  subsequent  conduct  of  the  donee.  Our 
conclusion  is  that  the  role  of  law  requiring  a 
delivery  to  sustain  a  gift  causa  mortts  is  aat* 
Isfled. 

[2}  The  action  being  In  form  one  of  claim 
and  delivery,  the  court  instructed  the  Jnry: 

"  *  •  *  A  verdict  for  damages  for  the  de- 
taining of  it,  that  is,  an  amount  that  Will  fairly 
compensate  the  pUnntiff  for  the  pecuniary  dam- 
age suffered  by  being  deprived  of  the  «ae  of  the 
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antomobBe  by  the  defendant  if  y<ra  find  tiMt 
th«  defendant  deprired  hw  of  the  use  of  it." 

The  witness  testified  tbat  tfaei  fair  rentiU 
value  at  tbe  macbUe  Was  $1  pet  day.  Tbe 
lespondent  says  of  her  intended  one  of  tbe 
maclitne: 

"I  intended  to  keep  it  fof  ■  little  «Iille  or 
dee  rent  it" 

It  is  contended  that  the  court  applied  the 
wrong  measure  of  damages,  that  it  is  ax>- 
parent  that  respondent  intended  to  seil  the 
mjiphiTiP,  and  that  her  damUge  would  be  the 
depreciation  in  ralne  between  the  time  of 
taking  and  the  time  of  recovery.  We  think 
the  testimony  of  respondent  would  hardly 
bear  the  construction  put  on  tt  by  appellant 
One  who  has  been  unlawfally  deprived  of  the 
use  of  property  cannot  be  bound  to  flx  with 
any  great  degree  of  deflnit^iesB  his  tntenllon 
with  respect  to  its  retention  or  use.  And  it 
can  make  no  difference  in  the  apirtlcatlon  of 
the  rule  that  the  owner  tias  never  rented  his 
property.  Where  a  householder  sutTered 
the  seizure  of  a  piano  at  tbe  bands  of  a  tax 
collector,  the  court  held  that  the  proof 
of  a  rental  value  of  $10  per  month  fur- 
nished the  ifiapa  measure  of  damages. 
Cbauvin  v.  VaUton,  8  Mont.  451,  20  Pnc.  65S, 
8  L.  B.  A.  194. 

The  assessment  of  damages  for  tbe  unlaw- 
ful taking  and  detention  of  personal  property 
calls  for  a  sound  discretion  on  tbe  part  of 
the  trier  of  the  facts.  Henoe,  where  the 
fkcts  are  sndt  that  interest  or  difference  in 
value  would  be  improper,  the  value  of  tbe 
use  is  resorted  to.  This  rule  Is  often  com- 
bated by  the  suggestion  that  it  is  a  false 
measure  when  the  property  has  never  been 
rented  and  its  use  is  in  a  sense  personal  to 
tbe  owner,  but  it  applies  nevertheless  where 
tbe  proof  shows  that  the  prwerty  lias  a 
usable  value,  not  because  tbe  owner  baa  used 
it  for  gain  or  profit,  but  because  the  law 
will  presume  tliat  the  wrongful  taker  has 
used  the  property  to  hit  own  benefit,  and  can 
pay  the  value  of  such  use  out  of  hla  gains,  and 
not  out  of  his  pocket  The  recovery  of  tbe 
value  of  the  use  of  personal  property  hav- 
ing a  usable  value  is  amply  sustained  by  the 
authorities.  Cobbey  on  Replevin  (2d  Ed.)  i 
881;  Shinu  on  Replevin,  1646;  34  Cyc.  1562. 

[3]  Appellant  further  contends  that  in  any 
event  the  damages  for  the  Loss  of  the  use  of 
the  automobile  date  from  the  time  of  the 
presentation  of  a  claim  to  tbe  administrator. 
The  presentation  of  a  claim  may  be  a  con- 
dition precedent  to  the  maintenance  of  an 
action,  but  It  does  not  create  nor  does  it  limit 
tbe  cause  at  action.  A  claim  being  presented, 
the  cause  proceeds  as  in  ordinary  cases  un- 
affected in  any  way  by  collateral  facts,  or 
tbe  procedure  outlined  in  the  Probate  Code. 

Judgment  affirmed. 

ELLIS,  a  J.,  and  WEXBSTEB,  MORBIS. 
and  OHADWIOK,  JJ.,  concur. 


BLAOKWBLL  et  aL  ▼.  OIVJ  OV  SHATTLB. 
(No.  14049.) 

(Supreme  Oonrt  of  WSBhington.    Aug.  17, 1917.) 

1.  MiTWIClPAL    COBPOBATIONS    «=»812(1)  —  IW- 

JtmiBS  OV  STBSB-r— pBEflximtKNT  or  Glath 

BT  Wm  AI.ORB. 

Whm  a  wife  was  injured  by  falling  over  a 
water  pipe  placed  across  a  city  sidewalk  when 
her  husband  was  without  the  state  and  they 
Were  living  apart,  he  not  returning  to  the  state 
until  after  the  time  when  the  city  required 
claim  for  injuries  to  be  filed,  the  wife  could 
alone  on  behalf  of  tbe  commjinity  present  her 
claim  to  the  city. 

2.  MUWICIPAI.  CORPOBATIONB  «s»T97  —  Ob- 
BTBncTiifG  Sidewalk— Neolioence. 

It  is  negligence  for  a  cit^  to  place  across  its 
sidewalk  a  one-inch  water  pipe  one  inch  or  more 
above  the  surface  of  the  walk  without  protect- 
ing the  pipe  at  night  by  a  light  or  in  gome 
other  way. 

3.  MUNXCIPAI.  COBPORATIONS  «=s>821  (20)— IN- 
JURIES ON  Sidewalk— CoNTBiBUTOBY  Neg- 
ligence. 

A  woman  was  not  negligent  as  a  matter  of 
law  when,  walking  along  a  city  sidewalk  in  the 
ordinary  way,  she  tripped  over  a  water  pipe 
an  inch  in  diameter  placed  an  inch  above  the 
walk. 

4.  Mttnicipal  (3OBP0BATION8  4s>821(aO)  — 
iNJiTBT  ON  Sidewalk— CoNTBiBDTOBY  Neg- 
ligence—Question  FOB  JUBT. 

In  an  action  for  injury  so  received,  question 
of  contributory  negligence  held  for  the  jury. 

5.  EVinfeNOE    «S>474I^— NONBXFXBT    Opikioit 

— Deorbe  or  Dabknesb. 
A  witness  was  properly  permitted  to  answer 
the  question  whether  the  darkness,  the  degree  of 
darkness,  was  snob  that  one  who  did  not  know 
the  pipe  was  there  could  not  have  seen  it,  since 
any  person  may  testify  concemini  the  degree  of 
darkness,  which  does  not  fall  within  the  rule  of 
expert  opinion. 

6.  Witnesses  4a>217— Pbiviuob— Riqht  to 
Claim— Phtsioian. 

Under  Rem.  Code  1915,  t  1214,  providing 
that  no  physician  shall  be  examined  as  a  witness 
without  nis  patient's  consent,  where  plaintiff  did 
not  consent  tbat  her  doctor  should  describe  her 
physical  condition  a  year  before  the  accident, 
it  was  not  the  duty  of  tbe  court  to  require  the 
doctor  to  testify  thereon,  thongh  counsel  for 
plaintiff  did  not  object  to  his  testimony  on  the 
ground  of  privilege,  a  matter  claimed  by  the 
doctor  himself,  but  only  on  tbe  ground  of  hnma- 
teriality. 

Department  2.  Appeal  from  Superior 
C!ourt,  King  CJounty;    John  S.  Jurey,  Judge. 

Action  by  Mary  O.  Blackwell  and  William 
BlackwelL  her  husband,  against  the  City  of 
Seattle,  a  municipal  corporation.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Hugh  M.  Caldwell  and  Jas.  A.  Dougan, 
both  of  Seattle,  tat  appellant  Howard  O. 
Durk  and  Frank  B.  Green,  both  of  Seattle, 
for  respondents. 

MOUNT,  J.  Tbls  appeal  is  from  a  judg- 
ment for  $500  rendered  upon  a  verdict  of  a 
Jury  against  the  city  of  Seattle.  It  appears 
that  the  respondent,  Mrs.  Blackwell,  on  the 
evening  of  Novembw  13,  1915,  at  about  9:30 
o'clock,  while  walking  along  the  west  side  of 
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Rainier  avenne,  between  Orcaa  and  Flndley 
streets,  in  the  city  of  Seattle,  stumbled  and 
fell  over  a  water  pipe  placed  across  the  side- 
walk. She  was  Injured  by  the  faU.  There- 
after she  filed  a  claim  against  the  city,  and 
brought  an  action  In  her  own  name.  Her 
husband  at  that  time  was  residing  in  the 
state  of  Oregon,  where  be  had  been  for  a 
period  of  two  years.  When  the  case  came 
on  for  trial,  it  appeared  that  Mrs.  Blackwell 
was  married,  and  not  legally  separated  from 
her  husband.  After  the  defendant  had  moT- 
ed  to  dismiss  the  case,  a  request  was  made 
to  amend  the  complaint  by  making  the  hus- 
band a  party.  The  case  was  thereupon  con- 
tinued, and,  by  stipulation,  Mr.  Blackwell 
was  made  a  party  plaintiff  The  case  was 
afterwards  tried  to  the  court  and  a  Jury, 
and  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  for  the  amount  stated. 

[1]  The  appellant  argues  that  the  court 
erred  in  denying  its  motion  for  a  directed 
verdict,  and  for  Judgment  notwithstanding 
the  verdict.  This  argument  is  based  on  the 
fact  tliat  the  claim  for  damages  against  the 
city  was  made  by  the  wife  alone;  the  hus- 
band not  Joining  therein.  The  evidence 
shows,  as  we  have  above  stated,  that  at 
the  time  Mrs.  Blackwell  was  Injured  her  hus- 
band was  residing  in  the  state  of  Oregon, 
while  she  was  residing  in  the  dty  of  Seattle. 
Her  husband  had  been  residing  in  the  state 
of  Oregon  for  about  2  years,  and  did  not  re- 
turn to  this  state  until  more  than  60  days 
after  the  injury.  In  the  meantime  Mrs. 
Blackwell  made  and  filed  the  claim  for  dam- 
ages against  the  dty.  There  was  no  legal 
separation,  but  there  was  an  actual  living 
apart  at  the  time  of  the  injury  to  Mrs.  Black- 
welL  The  question  presented  here  was  made 
in  the  case  of  Davis  v.  Seattle,  37  Wash. 
223,  79  Pac.  784.  After  some  consideration 
of  the  question,  we  there  said: 

"We  fail  to  see  why  a  wife  might  not,  on  be- 
half of  the  community,  present  a  claim  for  dam- 
ages based  upon  personal  injuries  sustained  by 
herself." 

.  We  think  that  is  decisive  of  the  question 
presented  here,  especially  where  the  husband 
is  without  the  state  when  the  injury  occurs, 
and  does  not  return  until  after  the  time 
when  the  claim  is  required  to  be  made  and 
filed,  as  was  the  case  here. 

[1-4]  Appellant  further  argues  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  and  for  that  rea- 
son the  court  should  have  directed  a  ver- 
dict in  favor  of  appellant.  Tbe  facts  testified 
to  on  behalf  of  the  respondoits  are,  in  sub- 
stance, that  Mrs.  Blackwell  at  the  time  of 
her  injury  lived  upon  Rainier  avenue,  north  of 
Ftndley  street  At  that  time  Rainier  avenue 
was  being  Improved.  The  sidewalks  along 
the  street  were  Intact,  and  were  not  closed. 
Pedestrians  were  permitted  to  travel  upon 
the  sidewalks.  Mrs.  Blackwell  had  not  been 
to  her  home  for  about  a  week.    A  water 


pipe,  an  Indi  or  more  in  diameter,  connecting 
with  a  store,  had  been  run  across  the  side- 
walk. This  pipe  was  an  inch  or  more  above 
the  walk.  Mrs.  Blackwell  and  others  tes- 
tified that  the  place  upon  the  sidewalk  where 
the  water  pipe  was  placed  was  shaded,  so 
that  the  pipe  was  not  plainly  visible;  that 
while  she  was  walking  along  the  sidewalk 
hurriedly,  not  seeing  the  pipe,  she  caught 
her  foot  under  it,  and  was  thrown  upon  the 
sidewalk  and  injured.  It  is  argued  by  the 
appellant  that,  if  Mrs.  Blackwell  did  not 
know  the'  water  pipe  lay  across  the  side- 
walk, she  should  have  observed  it,  and  was 
therefore  guilty  of  contributory  negligence. 
Ordinarily  a  person  traveling  upon  a  side- 
walk which  is  open  for  public  travel  is  not 
required  to  examine  it  critically,  but  may- 
use  the  same  in  the  customary  way  for  or- 
dinary travel.  A  water  pipe  an  inch  or  more 
above  the  surface  of  a  sidewalk,  in  the  night- 
time, especially  where  it  is  shaded,  may  not 
be  observed  by  a  pedestrian.  It  is  clearly 
negligence  for  the  dty  to  place  such  an  ob- 
struction on  a  sidewalk  vrithout  protecting 
it  at  night  by  a  light,  or  in  some  other  way. 
We  think  it  cannot  be  said,  as  a  matter  of 
law,  to  be  contributory  negligence  when  one 
who  is  walking  along  a  sidewalk  in  the  or- 
dinary way  trips  over  a  water  pipe  an  Inch 
in  diameter  whldi  is  placed  an  inch  alMve 
such  walk.  We  are  satisfied  that  the  ques- 
tion of  contributory  negligence  was  one  of 
fact  for  tbe  Jury,  rather  than  one  of  law 
for  the  court.  Welch  v.  Petley,  89  Wash. 
254,  154  Pac.  145 ;  Lautensdilager  v.  City  of 
Seattle,  77  Wash.  12,  137  Pac.  323. 

[6]  A  witness  by  the  name  of  Roy  Jones 
was  asked  this-  question: 

"Was  the  darkness,  the  degree  of  darkness, 
then  such  that  one  who  dldn  t  know  that  the 
pipe  was  there  could  not  have  seen  it?" 

Tbe  witness  was  permitted  to  answer  thii» 
question  to  the  effect  that  he  did  not  think 
one  would  have  seen  it.  It  is  argued  by  the 
appellant  that  the  court  erred  In  permitting 
the  witness  to  answer  this  question:  First, 
because  there  was  no  evidence  that  Mrs. 
Blackwell  did  not  know  of  the  existence  of 
the  pipe;  and,  second,  because  the  witness 
Jones  was  not  qualified  as  an  expert  to  an- 
swer that  question.  We  think  there  is  no 
merit  in  either  of  these  contentions.  Mrs. 
Blackwell  testified  that  she  did  not  know  of 
tbe  exiBtenoe  of  tbe  pipe.  Hie  question  wheth- 
er the  degree  of  darkness  was  such  that  one 
who  did  not  know  the  pipe  was  there  could 
have  seen  it  was  not  a  question  which  re- 
quired expert  evidence.  Any  person  may 
testify  concerning  the  degree  of  darkness, 
and  we  think  such  evidence  does  not  fall 
within  tbe  rule  of  expert  opinions. 

[S]  Dr.  B.  O.  Lanter  was  called  as  a  wit- 
ness on  behalf  of  tbe  appellant.  He  testi- 
fied that  about  a  year  before  the  acddent 
happened  he  had  professionally  treated  Mrs. 
Blackwell.    The  doctor  waa  then  asked  tO' 
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describe  her  condlflon  in  tbe  year  1914.  Olie 
re^pondentti'  counsel  objected  to  tbls  question 
upon  the  grotud  tbat  it  was  irrelevant  and 
immaterial,  and  also  stated  tbat  tbey  had  a 
rl^t  to  object  to  it  upon  the  ground  that 
the  relations  between  the  witness  and  Mrs. 
Black  well  were  confidential,  but  that,  U  the 
doctor  desired  to  violate  tbat  confidence,  re- 
spondents would  not  object  on  that  ground. 
Thereupon  the  court  told  tbe  doctor  that  if 
be  felt  he  was  violating  a  professional  con- 
fidence he  had  a  right  to  refuse  to  testify. 
The  doctor  tbereujion  declined  to  testify,  and 
appellant  now  argues  that,  because  the  re- 
spondents' counsel  did  not  object  to  tbe  tes- 
timony on  the  ground  of  privilege,  the  court 
should  have  required  the  doctor  to  answer 
the  question.  Sectl<m  1214,  Rem.  Code,  pro- 
vides that  no  pbyaidan  shall  be  examined  as 
A  witness  without  the  consent  of  his  patient 
No  consent  is  givoi  here,  and  clearly  it  was 
not  the  daty  of  tbe  court  to  have  required 
the  doctor  to  testify  under  the  drcnmstances. 
Noelle  V.  Hoquiam  Lumber  &  Shingle  Co., 
47  Wash.  619,  92  Pac.  372. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  therefore  afflrmed. 

BLLIS,  0.  J.,  and  HOIiOOMB,  FUIXBR- 
TON,  and  PARKER,  JJ.,  concur. 


FORRESTER  et  ux.  v.  JASTAD  et  ox. 
(No.  14101.) 

<Snpreme  Court  of  Wasbington.    Aug.  14, 1917.) 

1.  AcnoN  9=325(3)  —  JoiNDKB  —  LXOAI.  AND 
BqUlTABLK— Statdtk. 

Although  the  action  was  one  for  damages 
for  false  representations,  the  allowance  of  equi- 
table relief  was  not  erroneous,  in  view  of  Rem. 
Code  1915,  i  153,  providing  that  there  shall  be 
but  one  form  of  action  for  the  enforcement  and 
protection  of  private  rights  and  the  redress  of 
private  wrongs. 

2.  CaNCKIXATIOR  of  iRSTBXTHXHTa  «ss>32— Jv- 
BI8DICTI0N. 

An  action  to  relieve  plaintiffs  from  liabil" 
ity  on  notes  for  price  of  land  procured  from 
them  by  fraud  and  to  enjoin  their  sale  to  inno- 
cent holder  is  cognisable  in  equity. 

8.  Ybrdob  ARt>  Pubchaser  €=>4^— Misbeprx- 

SERTATXOR  AS  TO  BOURDABT— WaIVEB. 

The  misrepresentation  as  to  the  boundary 
of  land  sold  was  eliminated  by  the  acceptance 
of  tbe  deed  correcting  it 

4.  Vkndob  and  Pubchaskb  ®=»87(4)— Qitax.- 
rrr— Pebsonai.  Inspbctior  bt  Pubcbasbb. 

Where  the  gravelly  character  of  the  soil  was 
apparent  to  the  purchaser,  who  made  an  in- 
spection, it  was  not  an  element  of  fraud. 

5.  Vkrdob  and  Pubchabeb  «=»37(2)— Misbbp- 

BESENTATIOR    AS  TO    QUANTITY— WaIVEB. 

Where  the  purchaser  went  over  the  ground 
before  buying,  and  had  full  opportunity  to  esti- 
mate the  quantity  of  cleared  land,  he  is  not  in 
a  position  to  say  that  he  relied  upon  representa- 
tions as  to  quantity. 

Department    2.      Appeal    from    Superior 
Court,  Lewis  County;  A.  B.  Rice,  Judge. 


Action  by  William  Forrester  and  wife 
against  Omnnd  O.  Jastad  and  wife.  Judg- 
ment for  plaintiffs  and  defendants  appeal. 
Reversed,  with  instructions. 

Forney  &  Ponder,  of  Chebalis,  for  appel- 
lants. C.  A.  Stndebaker,  of  Chehalis,  for  re- 
spondents. 

FTJLIiERTON,  J.  This  is  an  action  for 
damages  for  false  representations  in  the  sale 
of  land,  in  which  it  is  sought  to  offset  the 
damages  because  of  the  false  representations 
against  certain  promissory  notes  given  as 
part  of  the  purchase  price  of  the  land,  and 
to  permanently  restrain  the  defendants  from 
transferring  such  notes  and  the  mortgage 
given  to  secure  their  payment  The  cause 
was  tried  to  the  court  No  findings  of  fact 
or  conclusions  of  law  were  made,  except  suCh 
findings  and  conclusions  as  were  incorporat- 
ed in  the  decree.  The  court  assessed  the 
damages  of  plaintiffs  in  the  sum  of  $500,  and 
directed  the  cancellation  of  the  note  for  that 
sum,  which  was  past  due,  and  further  made 
its  restraining  order  against  the  transfer  of 
that  note  permanent.  The  court  also  direct- 
ed tbe  delivery  to  plaintiffs  of  a  deed  tender- 
ed in  court  by  defendants  for  a  strip  of  land 
which  had  been  Included  in  the  sale,  but  to 
which  defendants  had  no  title  at  the  time  of 
the  execution  of  the  original  deed.  This 
deed  was  withdrawn  from  the  files  and  re- 
corded by  the  plaintiffs.  The  defendants 
appeal,  assigning  various  errors,  only  two  of 
which  we  have  found  it  necessary  to  notice. 

[1]  The  appellants  first  contend  that  the 
action  was  one  for  damages  for  the  breach 
of  a  contract  and  therefore  the  allowance  of 
equitable  relief  by  the  court  was  erroneous. 
The  complaint  was  based  upon  the  fraud  of 
appellants;  but,  instead  of  seeking  rescis- 
sion on  that  ground,  they  sought  to  recover 
damages.  It  was  alleged  that  appellants  had 
no  property  other  than  respondents'  notes 
and  mortgage,  and  asked  that  any  recovery 
allowed  be  set  off  against  respondents'  notes 
to  appellants  still  due  on  the  purchase  price, 
and,  further,  that  appellants  be  enjoined 
from  disposing  of  such  notes '  pendente  lite, 
and  from  foreclosing  the  mortgage  securing 
the  same.  Under  Rem.  Code,  S  153,  an  ac- 
tion may  be  maintained  for  both  legal  and 
equitable  relief.  Durga  t.  Lincoln  Creek 
Lbr.  Co.,  47  Wash.  477,  92  Pac.  34a 

[2]  The  essence  of  the  action  is  to  relieve 
respondents  from  liability  on  notes  procur- 
ed from  them  by  fraud,  and  to  restrain  the 
negotiation  of  such  notes  to  an  innocent  hold- 
er, whereby  tbe  liability  of  respondents 
would  be  confirmed,  and  the  appellants  en- 
abled to  place  themselves  in  a  position  to  de- 
feat the  enforcement  of  any  judgment 
against  them  for  damages.  The  action  is 
cognizable  in  equity.  Conaway  v.  Co-opera- 
tive Homebuilders,  65  Wash.  39,  117  Pac. 
716. 
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The  «Tldence  shows  that  the  respcmdent 
William  Forrester  was  a  ship  carpenter 
working  at  Bremerton,  and  tbat  be  bad  de- 
elded,  owing  to  bis  advancing  years,  to  buy 
a  small  farm  on  wblcb  he  could  make  a 
home.  He  noticed  In  a  Seattle  newspaper 
thCL  following  advertisement: 

"Complete  dairy  and  hog  ranch.  80  acres  of 
rich  mellow  soil.  Not  a  rock  or  gravel.  35 
acres  cleared,  mostly  in  clover.  3  acres  bearing 
orchard.  7-room  boose.  Large  dairy  farm.  6 
cows.  4  head  of  young  stock,  3  hogs,  yonng  team 
of  draft  horses  worth  $100.00;  chickens,  com- 
plete set  of  farm  machinery,  barn  full  of  hay 
and  other  crops,  and  in  a  fine  farming  section. 
Price  $3,700.00.  One-half  cash.  Southwest 
Washington  I«.iid  Company,  Second  Ave., 
I>owns  BuUding." 

The  respoadent  repaired  to  the  Seattle  of- 
fice of  the  realty  company,  where  he  was 
shown  a  sample  of  soil  from  the  farm  ad- 
vertised, and  was  assured  that  the  place  was 
Jnst  as  represented.  He  was  sent  down  to 
the  Centralla  office  of  the  company  the  lat- 
ter part  of  Kovember,  1913,  and  was  con- 
ducted by  Its  local  officers  to  the  farm  of  the 
appellants  Jastad-  The  day  was  cold  and 
rainy,  and  only  a  couple  of  hours  were  spent 
In  an  Inspection  of  the  place,  principally  oc- 
cupied In  looking  at  the  cleared  portions  of 
the  land  and  the  buildings  and  stock.  The 
respondent  did  not  attempt  to  g«  all  over  the 
place,  wblcb  was  largely  uncleared  sloping 
land,  with  a  few  benches.  The  parts  be  was 
shown  were  the  only  parts  adapted  to  culti- 
vation, but  the  stony  and  gravelly  nature  of 
the  land  was  readily  visible,  although  re- 
spondent testified  be  did  not  notice  it  The 
cleared  portions,  some  half  dozen  in  number, 
were  scattered  over  the  80  acres,  were  irreg- 
ular in  shape,  and  it  was  difficult  to  esti- 
mate the  exact  acreage  in  them.  Respond- 
ent testified  the  appellant  assured  him  there 
were  35  acres  of  that  class,  but  the  appel- 
lant denies  stating  that  amount,  either  to  re- 
spondent or  to  his  own  agents,  who  advertis- 
ed that  quantity.  He  claims  that  he  did  not 
tell  respondent  there  were  more  than  25 
acres  cleared;  but  he  admits  speaking  of  one 
tract  as  containing  16  to  18  acres  and  anoth- 
er tract  as  containing  7  acres  of  cleared  land, 
and  that  he  did  speak  of  other  cleared 
pieces,  three  small  parcels,  which,  according 
to  respondent's  testimony  of  the  figures  given 
by  blm,  aggregated  10  acres,  when  in  fact 
there  were  less  than  4.  In  showing  the  land, 
a  fence  on  the  north  side  was  indicated  as 
the  line  of  the  land  for  sfile,  with  the  exer- 
tion of  a  small  trlan^lar  deflection  In  the 
fence.  This  fence  was,  however,  set  over  on 
a  neighbor's  land  and  Inclosed  some  6  acres 
of  the  latter.  On  the  east,  side  there  were 
also  4%  acres  not  belonging  to  appellants, 
but  Inclosed  within  their  fence.  One-half 
acre  of  this  tract  was  also  cleared  land. 
The  resiwndent  expressed  himself  satisfied 
after  the  inspection,  and  made  a  payment 
down,  for  which  he  was  given  the  following 
receipts 


"N«r.  2etk,  1913. 
"Baoeived  ef  Wm.  Forrester  three  bupdred 
and  fifty  ($350.0(^  dollars  as  earnest  monev  on 
my  farm  and  personal  property  as  advernsed. 

"I.  Jastad." 

mie  deal  was  closed  on  January  6,  1914, 
by  the  payment  of  $1,650  additional,  and  the 
execution  of  three  notes,  secured  by  mort- 
gage; two  of  the  notes  being  for  $600  each, 
and  the  last  for  $700,  due  respectively  in 
one,  two,  and  three  years.  The  respondents 
went  into  possession  and  made  no  complaint 
of  their  bargain  until  their  neighbor  on  the 
north  claimed  some  of  the  land  inside  of  the 
fence.  Appellant  was  notified  of  the  diffl- 
culty,  and  promised  to  straighten  it  out;  his 
wife  being  the  daughter  of  the  claimant  of 
the  land.  The  note  falling  due  January  6, 
1915,  was  paid  by  resitondent  As  the  ma- 
turity of  the  second  note  began  to  draw 
near,  without  appellants  having  arranged  the 
matter  of  the  disputed  boundary,  this  action 
was  instituted. 

[3, 4]  As  we  view  the  case,  the  mlsreikre- 
sentatlon  as  to  boundary  on  the  north  is 
eliminated  by  the  acceptance  of  the  deed  cor- 
recting it.  Likewise  the  rocky  and  gravelly 
character  of  the  soil  is  not  an  element  of 
fraud,  as  the  buyer  made  personal  Inspection 
of  tbe  premises,  and  its  gravelly  condition 
was  as  apparent  to  a  shipwright  as  it  would 
be  to  any  other  person.  The  statement  in 
the  advertisement  that  tbe  farm  bad  "a 
rich,  mellow  soil,  without  rock  or  gravel," 
was  of  course  a  pure  fabrication,  probably 
invented  by  the  realty  agents,  rather  than 
the  owner.  The  fact  that  the  4^  acres  in- 
closed on  the  east  ainuirently  belonged  to  the 
farm  is  not  an  element  of  damage,  as  tbe  re- 
spondents procured  title  to  more  than '  the 
80  acres  contracted  for,  and  there  was  but 
one-half  acre  of  that  tract  cleared,  so  that 
its  appearance  would  not  sufficiently  enhance 
tbe  value  of  tbe  farm  In  the  eyes  of  an  in- 
tending puri^aaer  as  to  deceive  him  to  his 
prejudice. 

[I]  The  evidence  respectlag  the  actual 
quantity  of  cleared  land  Is  in  conflict,  vary- 
ing from  14  to  20  acres,  while  the  quantity 
represented  by  the  advertisement,  and,  as 
testified  by  respondent,  by  the  appellant  Jas- 
tad also,  was  36  acres.  Conceding  that  there 
were  some  15  acres  of  cleared  land  lees  than 
respondents  supposed  they  were  securing, 
any  statement  by  appellant  as  to  the  amount 
does  not  appear  to  have  been  other  than  an 
estimate  and  not  made  as  tbe  statement  of 
a  positive  fact,  upon  which  respondents  were 
entitled  to  rely.  Ibe  respondent  William 
Forrester  went  over  the  ground  before  buy- 
ing, and  had  full  opportunity  himself  to  es- 
timate the  quantity  of  cleared  land,  and  is 
not  in  a  position  to  say  that  he  relied  upon 
any  representations.  We  think  that  the  find- 
ing of  the  court  as  to  the  existence  of  ac- 
tionable misrepresentation  is  not  supportwl 
by  the  evidence.  The  case  of  Van  Horn  v. 
O'Connor,  42  Wash.  513,  86  Pac.  260,  la  in 
poivt,    Tb&t  was  a  case  involving  the  sale  of 
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a  halt  wctton  of  Uad,  240  acres  of  wtaldt 
wen  stated  by  ttie  t«n4or  to  be  under  ctd- 
ttratlcm.    We  there  said: 

"Accoriiaf  to  die  appellant's  eTi«l«iiM,  wbich 
mnst  be  taken  as  tme  on  this  appeal,  both  Mr. 
Lee  and  Mr.  O'Connor  represented  that  there 
-were  240  acres  of  land  in  cultivation  upon  the 
lialf  section.  The7  stated  at  the  same  time  that 
there  were  25  or  30  acres  more  that  cooU  be 
put  into  cultivation,  and  not  to  exceed  50  or  60 
acres  of  waste  land  out  of  the  820  acres.  These 
two  latter  statements  were  clearly  expressions  of 
opinion,  and,  being  so,  indicate  that  the  exact 
number  of  acres  in  cultivation  was  also  unknown 
to  them,  and  that  the  statement  that  there  were 
240  acres  in  cultivation  was  more  in  the  nature 
of  an  estimate  than  of  a  warranty.  There  ap- 
pears to  be  no  claim  that  the  land  under  culti- 
vation had  ever  been  measured  by  the  vendor, 
or  that  he  or  his  agent,  Mr.  Lee,  knew  or  claim- 
ed to  know  the  exact  number  of  acres.  The  ap- 
pellant stated,  in  one  part  of  his  examination, 
that  Mr.  O'Connor  said  there  were  240  or  241 
acres,  indicating  again  very  clearly  that  Mr. 
O'Connor  was  merely  estimating  the  number  of 
acres.  The  land  was  open  and  plainly  subject 
to  inspection  or  measurement.  The  appelliuit 
viewed  it  twice.  Be  was  presumably  competent 
to  estimate  the  area  before  him  as  well  as  the 
respondents.  The  parties  were  strangers  to  each 
other,  and  dealing  with  each  other  at  arm's 
length.  Appellant  does  not  claim  that  he  receiv- 
ed less  land  than  he  agreed  to  purchase,  but 
onl^  that  a  portion  of  it  was  not  of  the  quality 
which  he  desired  it  should  be.  The  trial  court 
•aw  and  heard  the  complaining  witness  testify, 
and  concluded  from  bis  own  evidence  that  the 
representations  made  to  him  were  expressions 
«f  opinion.  We  think  the  court  was  justified 
in  so  doing." 

The  Jndgment  at  the  trial  court  will  be  re- 
rersed.  with  Inatructlons  to  allow  the  plain- 
tlfta  to  retain  the  deed  tendered  and  receiv- 
ed, and  to  deny  further  relief.  Neither  par- 
tj  will  reeorer  costs  in  this  court. 

ELLIS,  C.  3.,  and  MOUNT.  HOLCOMB, 
and  PABKER,  JJ.,  concur. 


BOMINGEB  et  al.  v.  NBLLOR,  County  Audi- 
tor.   (No.  14126.) 
(Supreme  Court  of  WashiagtoD.    Aug.  17, 1017.) 

1.  Officers  «=370%  [New,  vol.  17  Key-No.  Se- 
ries]—Recall  or  OiTicBB— PBrrrioN— Wrra- 

DBAWAL  OF  NaMSB, 

Petitions  were  Sled  coDtaining  a  stifficient 
namber  of  names  to  require  the  auditor  to  cidl  a 
special  election  for  a  recall  of  a  county  com- 
missioner. Between  the  date  of  filing  the  peti- 
tions and  the  date  fixed  for  canvassing  tfas  same, 
certain  signers  filed  petitions  directing  the  audi- 
tor to  withdraw  their  names  from  the  recall 
petitions.  Beld,  that  the  electors  could  with- 
draw their  names,  and  that  the  auditor  properly 
refused  to  count  them. 

2.  Officjebs  «=370%    [New,  vol.   17  Key-No. 
Series]— Recall  of  Officek  —  Petitions— 

WiTHDBAWAL     OF    NAMES— TlME. 

The  withdrawal  of  the  names  was  timely. 

3.  Officebs  «=>70%    [New,   vol.  17  Key-No. 
Series]— Recall  of  Officeb— Pbtitiows  — 

WiTHDBAWAI.    OF    NAMES— NaMBS    NOT    In- 
ITIALKB. 

The  withdrawal  petitioas  were  properly  oon- 
stdered  by  the  county  auditor,  although  the 
names  tbereoa  were  not  initialed  by  the  regis- 
tration officers  as  rwluired  of  signatares  on  the 
recall  petitions 


Department  2.  Appeal  from  Siq)erlor 
Court,  Shauiania  County;  W.  T.  Oarch, 
Judge. 

Application  for  a  writ  of  mandats  by  H.  V. 
Bominger  and  another  against  C.  H.  Nellor, 
County  Auditor.  Application  refused,  and 
applicants  appeaL    Affirmed. 

H.  W.  Arnold,  of  Vancouver,  for  appellants. 
E.  E.  Shields,  of  Stevenson,  and  Miller  & 
Wilkinson,  of  Vancouver,  for  respondent. 

FDLLERTON,  J.  [1]  This  is  an  appeal 
from  a  Judgment  of  the  superior  court  of 
Skamania  county  refusing  an  application  for 
a  writ  of  mandate.  The  facts  which  gave 
rise  to  the  controversy  are  in  substance 
these:  On  May  27,  1916,  the  appellants  filed 
with  the  respondent,  as  county  auditor  of 
Skamania  county,  formal  written  charges 
against  one  of  the  county  commissioners  of 
the  county  named,  averring  therein  that  the 
commissioner  had  been  guilty  of  malfeas- 
ance and  misfeasance  In  office  and  guilty  of 
violating  his  oath  of  office,  stating  the  acts 
of  misconduct  with  sufficient  detail  to  com- 
ply with  the  requirements  of  the  statute  re- 
lating to  the  recall  and  discharge  from  office 
of  county  officers  by  a  special  election.  Sub- 
sequently such  proceedings  were  had  pursuant 
to  the  statute  as  to  resnlt  in  the  filing  of 
petitions  with  the  respondent  auditor  con- 
taining a  sufficient  number  of  names  of  the 
qualified  voters  of  the  county  to  require 
that  officer  to  call  a  special  election  for  the 
purpose  indicated.  The  petitions  were  filed 
with  the  auditor  on  November  6,  1916,  and  on 
that  date  he  notified  the  appellants  that  he 
would  proceed  to  canvass  the  petitions  <hi 
Wednesday,  November  16,  19ia  Between 
the  date  of  filing  the  petitions  and  the  date 
fixed  by  the  auditor  for  canvassing  the  same, 
certain  of  the  signers  of  the  petitions  filed 
other  petidons  addressed  to  the  county  audi- 
tor, directing  him  to  withdraw  their  names 
from  the  recall  petitions,  and  not  to  count 
tham  In  making  the  canvass  of  the  petitions. 
On  making  the  canvass,  over  the  oblection  of 
the  appellants,  the  auditor  refused  to  count 
the  persons  who  had  Indicated  their  purpose 
to  withdraw;  the  result  being  that  an  In- 
snffldent  number  of  slgaatares  was  left 
thereon  to  authorise  the  calling  of  the  spe- 
cial election.  The  auditor  made  a  certificate 
to  that  efTect,  and  notified  the  appellants, 
as  fliers  of  the  petition,  of  bfa  action.  The 
proceedings  in  mandate  befbra  Indicated 
were  thereupon  instituted. 

The  first  question  presented  Is  whether 
electors,  after  having  signed  a  petition  for 
the  riecall  and  disdiarge  from  office  of  an 
elective  officer,  can  withdraw  froDi  the  peti- 
tion and  thereby  prevent  their  names  from 
being  counted  as  electors  favMing  the  recall. 
The  leamad  contisd  for  the  appellants  has 
presented  an  argument  in  favar  of  the  nega- 
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Uve  at  the  proportion.  In  which  the  reasons 
sostalidiig  that  view  are  ably  and  ijersuaslve- 
ly  set  forth.  We  shall  not,  however,  attempt 
an  answer  In  detail.  This  court  Is  commit- 
ted to  the  other  view.  In  State  ex  reL  Mohr 
T.  Seattle,  69  Wash.  68,  109  Paa  309,  we  had 
before  us  the  question  of  the  right  of  an  elec- 
tor to  withdraw  from  a  referendum  petition. 
We  upheld  the  right,  saying  it  was  sustained 
by  the  better  reason  and  bx  the  overwhelm- 
ing weight  of  authority.  The  court  also 
quoted  with  approval  from  the  case  of  Coun- 
ty Court  of  De  Kalb  County  v.  Pogue,  115 
IlL  App.  391,  a  case  involving  the  right  to 
withdraw  from  a  petition  asking  that  an 
election  be  called  at  which  the  question  of 
the  removal  of  a  county  seat  could  be  sub- 
mitted, where  the  reasons  for  the  rule  were 
stated  in  the  following  language: 

"Signatures  to  such  petitions  are  easily  ob- 
tained. Ordinary  experience  teaches  that,  in 
matters  which  do  not  seem  closely  to  touch 
themselves,  many  persona  sign  petitions  without 
sufficient  consideration  and  inquiry,  and  if  the 
subject  afterwards  becomes  a  matter  of  public 
discussion  so  that  their  attention  is  carefully 
drawn  to  the  reasons  for  that  for  which  they 
have  petitioned,  they  often  then  conclude  that 
they  have  been  hasty  in  signing,  or  are  in  error, 
or  that  they  do  not  wish  the  petition  granted. 
In  the  case  before  us,  the  signatures  are  pure- 
ly voluntary.  The  signers  received  no  considera- 
tion for  joining  in  the  petition.  The  petition 
contained  no  promise  of  any  kind.  The  rule 
governing  mutual  subscriptions  of  money  is  not 
applicable.  One  signature  was  not  a  consid- 
eration for  another  signature.  What  good  rea- 
son is  there  why  one  who  has  changed  his 
mind  since  signing  such  a  petition,  and  who  con- 
cludes that  either  the  pubbc  good  or  his  own  in- 
terest is  not  in  harmony  with  the  petition,  may 
not  recede  from  his  signature  before  action  tak- 
en thereon?  The  rule  which  permits  a  with- 
drawal at  any  time  before  final  action  upon  the 
petition  is  much  more  likely  to  get  at  Qie  real 
and  mature  judgment  of  the  voters,  and  it  is 
calculated  to  discourage  a  hasty  presentation  of 
a  petition  for  signatures  without  a  full  dis- 
closure of  the  real  merits  of  the  question." 

In  the  opinion,  moreover,  it  was  shown 
that  the  right  of  withdrawal  had  been  rec- 
ognized In  a  variety  of  instances,  su(^,  for 
example,  aa  petitions  for  the  sale  of  intoxi- 
cating liquors,  petitions  for  changing  or  re- 
moving county  seats,  petitions  for  the  organ- 
ization of  turnpike  companies,  petitions  for 
the  establishment  of  public  roads,  petitions 
for  public  improvements,  petitions  for  the 
sale  of  bonds,  petitions  for  local  option  elec- 
tions, and  petitions  for  disincorporating 
towns.  To  these  we  may  add  petitions  for 
the  recall  of  public  ofllcers  (Hay  v.  I>orn, 
93  Kan.  892,  144  Pac.  235)  and  petitions  to 
establish  a  commission  form  of  government 
(Territory  ex  rel.  Stockard  v.  Boswell,  16  N. 
M.  340,  117  Pat  846,  35  U  R.  A.  [N.  S.]  1113). 

There  can  be  no  difference  in  principle  be- 
tween the  dted  case  and  the  case  at  bar.  If 
the  right  exists  to  withdraw  from  a  petition 
asking  that  an  ordinance  of  a  dty  be  referred 
to  the  electors  of  the  city,  It  exists  to  with- 
draw from  a  petition  asking  that  an  elec- 


tion be  called  to  determine  whedier  a  coun- 
ty officer  shall  be  recalled  and  discharged 
from  ofiSce. 

[2]  Another  question  is  the  timeUness  of 
the  withdrawals.  It  will  be  seen  from  the 
facts  stated  that  the  withdrawal  petitions 
were  filed  with  the  auditor  after  the  filing  of 
the  original  petitions,  but  before  he  had  com- 
menced a  canvass  of  the  same,  and  it  is  con- 
tended that  the  withdrawal  petitions  should 
have  been  filed  before  or  along  with  the  orig- 
inal petitions.  The  reason  usually  given  for 
requiring  a  timely  filing  of  the  withdrawal 
petitions  is  that  there  may  be  no  unneces- 
sary delay  in  the  proceedings.  But  this  rea- 
son does  not  support  the  appellants'  ccxiten- 
tion.  By  the  provisions  of  tlie  statute  & 
Kern.  &.  Bal.  Code,  §  4940—9)  the  auditor  must 
fix  a  time  at  which  be  will  commence  a  can- 
vass of  the  petition,  and  no  delay  in  the 
canvass  will  be  caused  by  recognizing  with- 
drawals filed  prior  to  that  time,  whether 
filed  before  or  after  the  filing  of  the  original 
petitions. 

[3]  Finally,  it  is  contended  that  the  vrith- 
drawal  petitions  should  not  have  been  con- 
sidered because  the  names  thereon  were  not 
initialed  by  the  registration  officers  as  re- 
quired of  signatures  on  the  recall  petittons. 
But  the  purpose  of  requiring  that  the  sig- 
natures be  thus  initialed  was  to  insure  that 
the  signers  of  the  petitions  are  legal  electors 
of  the  county.  No  purpose  would  be  served 
by  requiring  that  the  signatures  be  initialed 
a  second  time.  The  auditor  before  he  recog- 
nizes a  withdrawal  must  fiatlsfy  himself  that 
the  person  purporting  to  withdraw  is  the 
elector  who  signed  the  original  petition. 
This  he  may  do  from  such  evidence  as  will 
satisfy  his  conscience;  be  is  not  confined  to 
any  particular  form  or  proof. 

The  Judgment  is  affirmed. 

KLIjIS,  C.  J.,  and  MOUNT,  HOLOOBiB, 
and  PABKER,  JJ.,  concur. 


BRUNSWICK-BAIXE-COIiLENDER  CO. 
V.  SEATTLE  BREWING  &  MALT- 
ING CO.     (No.  14090.) 
(Supreme  Ourt  of  Washington.    Aug.  18,  1917.) 

1.  CONTHAOTS      'g=>147(l)  —  CONSTBUCTION  — 
CtKAELT   EXPBESSED    INTENT. 

A  primary  rule  of  the  interpretation  of  con- 
tracts is  that  the  minds  of  the  parties,  when 
clearly  expressed  in  the  instrument,  must  be 
given  effect 

2.  LiANDLOBD   AND  TENANT  ®=3l34(3)— -LKASES 

—Use,  or  Pbeuises  as  Saloon. 
Where  leases  provided  that  the  premises 
were  leased  for  the  purpose  of  conducting  a  sa- 
loon and  selling  liquors  at  retail ;  that  the  lessee 
was  authorized  to  sign-tbe  consent  of  the  lessor 
to  applications  for  the  sale  of  liquor  on  the 
premises;  that  the  saloon  should  be  conducted 
BO  as  not  to  injure  the  reputation  of  the  prem-' 
ises,  etc. — any  use  of  the  premises  other  than 
for  saloon  purposes  would  be  a  violation  of  the 
leases,  which  determined  by  operation  of  law 
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'on  the  sale  of  liquor  b«eoifiiiig  illegal  by  statata 
within  the  state. 

9.  IjANDLokd  and  Tenant  «=»199^— Tebki- 
NATION  or  Leabe— Saloon— SuBBKQUEHT  Ii> 

JUCOALITT. 

Where  the  performance  of  a  lease  contract 
'Calling  for  the  use  of  premises  as  a  saloon  be- 
'came  unlawful  because  of  a  change  in  the  law, 
rendering  illegal  the  sale  of  intoxicants,  per- 
formance of  the  lease  contract  could  not  be  en- 
forced by  the  lessor,  so  that  the  lessee  was  not 
liable  for  rent  after  the  date  when  the  sale  of 
iotoxicantB  became  illegal. 

Department  1.  Appeal  flrom  Superior 
Court,  E^lng  County ;  C.  H.  Hanfotd,  Judge. 

Action  by  the  Brunswlck-Balke-CoUender 
Company  against  the  Seattle  Brewing  & 
Halting  Company.  From  the  decree,  plain- 
tiff appeals,  and  defendant  cross-appeals. 
Judgment  reversed  on  the  cross-appeal,  and 
remanded,  with  Instructions  to  dismiss  the 
<x>mplalnt  and  enter  judgment  for  defendant 

Jones  &  Siddell,  of  Seattle,  for  appellant 
Wm.  D.  Totten,  Joseph  P.  Totten,  and  Wm. 
Phelps  Totten,  all  of  Seattle,  for  resptxadent 


r 


MORRIS,  J.  Action  upon  two  leases  to  re- 
cover rent  claimed  to  be  due.  Prior  to  the 
last  day  of  December,  1916,  the  premises  de- 
scribed in  the  leases  were  occupied  for  the 
sale  of  Intoxicating  liquors.  On  that  day  re- 
spondent vacated  the  premises  under  Its  con- 
tention that  Initiative  measure  No.  3  \a  effect 
on  January  1,  1916,  made  further  sale  of  liq- 
uor upon  the  premises  unlawful,  and  that  the 
leases  thereby  terminated.  In  Its  answer.  In 
addition  to  the  above  plea,  respondent  plead- 
ed an  ordinance  of  the  dty  of  Seattle  in  ef- 
fect on  January  1,  1916,  similar  In  terms  to 
Initiative  measure  No.  3,  and  invoked  the 
equity  Jorisdictjpa  of  the  court  to  cancel  the 
leases.  The  case  was  heard  below  prior  to 
our  decision  in  Stratford  v.  Seattle  Brewing 
&  Malting  Co.,  162  Pae.  31,  L.  B.  A  19170, 
931,  and,  the  lower  court  being  of  the  opinion 
that  upon  the  question  of  the  construction  of 
the  leases  the  case  .was  governed  by  Hayton 
V.  Seattle  Brewing  &  Malting  Co.,  66  Wash. 
248,  119  Pac.  739,  37  L.  R.  A.  (N.  S.)  432, 
gave  judgment  for  appellant  for  the  fixed  rent 
al  of  the  premises  for  the  months  of  January 
and  February,  1916,  held  the  leases  valid  up 
to  March  24,  1916,  when  by  Its  pleading  re- 
spondent Invoked  the  equity  jurisdiction  of 
the  court  and,  sustaining  the  latter  plea,  can- 
celed the  leases  from  and  after  March  24th. 
The  appeal  is  from  that  part  of  the  decree 
canceling  the  leases  from  and  after  March 
24th.  Respondent  filed  a  cross-appeal  from 
that  part  of  the  decree  granting  judgment  to 
appellant  and  holding  the  leases  valid  up 
until  March  24th.  It  wUl  thus  be  seen  that 
It  Is  necessary  for  us  to  determine  under 
which  rule  the  case  falls,  whether  the  Hay- 
ton  or  the  Stratford  Case  should  control,  or 
whether  this  case  differs  from  each  of  the 
cited  cases  and  falls  witliin  a  rule  of  its  own. 


The  Hayton  Case  construed  a  general  lease 
of  premises  containing  this  clause: 

"The  second  party  •  •  ♦  may  doting  1±e 
life  of  this  lease  carry  on  and  cMiduct  a  retail 
saloon  business  in  the  building." 

We  held  that  this  was  not  a  restrlcttve  but 
a  permissive  use,  and  that  under  the  lease 
the  tenant  could  use  the  premises  for  any 
lawful  purpose;  the  quoted  language  giving 
the  tenant  the  option  to  use  the  premises  for 
saloon  purposes  if  so  desired,  but  in  no  man- 
ner limiting  the  occupation  to  such  use.  In 
the  Stratford  Case  the  controlling  clause  of 
the  lease  was : 

"Said  lessees  shall  not  use  said  premises  for 
any  other  purpose  than  that  of  a  8alo<«." 

This  language  was  held  to  create  a  restric- 
tion upon  the  use  of  the  premises,  and  since 
after  January  1,  1916,  the  occupation  of  an. 
premises  within  this  state  for  saloon  purpose 
,was  unlawful,  the  lease  became  void  as  6. 
that  day  by  operation  of  law.  There  Is  & 
broad  distinction  between  these  two  cases. 
In  the  one  the  tenant  might,  If  desired,  but 
was  not  obligated  to,  use  the  premises  for 
saloon  purposes.  In  the  other  It  was  the 
sole  use  permitted.  Both  cases  are  adhered 
to  as  pronouncing  correct  rules  upon  the  de- 
cisive language  considered.  In  the  present 
case  the  language  of  the  leases  is: 

"The  premises  are  hereby  leased  to  the  lessee 
for  the  purpose  of  conducting  a  saloon  and  sell- 
ing liquors  at  retail  therein?' 

Other  provisions  of  the  lease  are  to  the  ef- 
fect that  the  lessee  is  authorized  to  sign  the 
consent  of  the  lessor  to  applications  for  sale 
of  liquor  upon  the  premises;  that  the  saloon 
shall  be  so  conducted  as  not  to  Injure  the 
reputation  of  the  buildtng  or  premises ;  that 
the  lessee  shall  furnish  indemnity  to  the  les- 
sor against  any  damage  caused  through  the 
sale  of  liquor  upon  the  premises.  A  special 
covenant  contained  In  each  lease  is  that  the 
premises  "shall  be  used  at  all  times  In  a 
lawful  manner."  It  Is  apparent  from  a  read- 
ing of  these  leases  that  the  parties  had  one 
and  one  purpose  only  in  mind,  that  the  prem- 
ises were  let  for  saloon  purposes  and  were  to 
be  occupied  as  a  saloon.  The  covenants  of 
the  lease  when  read  as  a  whole  are  clearly 
indicative  of  this  purpose.  The  parties  had 
no  other  use  in  mind,  and  covenanted  with 
this  use  and  no  other  in  contemplation.  Oth- 
erwise language  means  nothing.  This  case 
is  clearly  distinguishable  from  those  cases 
holding  that  the  slmide  expression  In  the 
lease  of  the  purpose  for  which  the  premises 
are  to  be  used  or  may  be  used  Is  not  a  re- 
striction or  limitation  upon  the  use.  The  dis- 
tinction Is  that  tn  those  cases  the  leases 
themselves  do  not  evidence  any  restrictive  In- 
tent In  this  case  they  do.  Here  the  leases 
.when  read  as  a  whole  plainly  express  such 
Intent  and  the  expressed  use  as  the  sole  use 
in  the  minds  of  the  contracting  parties. 

[1]  It  1»  a  primary  rule  of  Interpretatioa 


«s9For  etbar  cases  aM  mum  topic  and  KKT-NUUBBR  IS'all  Kcjr-NumlMrcd  Dlgacto  and  ladcsea 


Digitized  by 


Google 


60 


167.P^PIFIC  RP¥>OBTBB 


(Waab. 


of  contracts  tbat  the  minds  of  tbe  parties 
when  clearly  expressed  in  tbe  iiwtnuneat 
must  be  given  affect.  The  expression  of  the 
pnrpose  of  these  leases  was  agreeable  to  the 
lessor  because  of  the  Increased  rental  valne 
of  tbe  premises  when  occupied  as  a  saloon, 
to  the  lessee  because  it  had  no  other  use 
for  the  premises.  In  this  case  the  same  con- 
sideration moving  to  tbe  lessor  is  manifest 
as  in  tbe  ^Stratford  Oase.  Tbe  lessor  bad  a 
right  to  say  i<x  what  purpose  the  property 
should  be  used.  That  right  was  exercised  in 
leasing  them  for  saloon  purposes.  In  24  Cyc- 
1061,  It  is  stated  that  the  law  imposes  an 
obligation  on  the  part  of  the  tenant  not  to 
put  the  leased  premises  to  a  nse  apparently 
violative  of  tbe  spirit  and  purpose  of  tbe 
i  lease  as  such  spirit  is  evidenced  by  tbe  re- 
t  citals   therein. 

[2]  Any  use  of  these  premises  other  than 
tfor  saloon  purposes  would  be  not  only  an  ap- 
'  parent  but  a  real  violation  of  tbe  spirit  and 
'  purpose  of  these  leases,  as  the  parties  evi- 
denced tbat  spirit  and  purpose  by  the  lan- 
guage they  employed.  Having  so  clearly  ex- 
pressed tbe  only  purpose  and  occupation  in 
tbe  mind  oC  the  parties  in  the  execution  of 
these  leasee,  the  effect  in  our  opinion  is  the 
same  as  if  tbe  premises  were  restricted  to  tbe 
particular  use.  Heart  v,  EJast  Tennessee 
Brewing  Oo.,  121  Tenn,  69,  113  S.  W.  364,  19 
Ll  lEL  A.  (N.  S.)  864,  130  Am.  St  Rep.  763; 
Grell  Bros.  Ca  t.  Mabson.  179  Ala.  444,  60 
South.  a^TB,  43  L.  B.  A.  (N.  S.)  664;  Kahn  v. 
Wllbelm,  118  Ark.  239,  177  S.  W.  403;  Hous- 
ton Ice  &  Brewing  Co.  v.  Keenan,  99  Tex.  78, 
88  S.  W.  187 ;  Wertbeimer  v.  Eosmer,  83  Mich. 
66k  47  N.  W.  47.  In  fiulUvan  v.  Monaban,  123 
111.  App.  467,  the  lease  in  questlcm  recited  tbe 
use  of  tbe  premises  "for  tbe  purpose  of  con- 
ducting a  saloon,"  the  language  of  these  leas- 
es. Such  a  clause  was  held  to  preclude  tbe 
use  of  tbe  premises  for  any  other  purposa 
In  Spalding  H)ot^  €!o.  v.  Emerson,  09  Minn. 
292,  72  N.  W.  110,  a  lease  contained  this 
dause,  "to  be  used  for  hotel  purposes,"  and 
was  hdd  to  Umlt  tbe  use  for  sudi  purposes. 
The  Heart  Case  was  referred  to  in  the  Hay- 
ton  Case  as  not  authoritative  nprni  tbe  facts 
then  considered.  For  tills  reason  it  is  as- 
sumed by  oonnsd  for  appellant  ihat  we 
did  not  approve  the  rule  therein  announced. 
It  was  not  lacki  of  approval,  but  lack  of  ap- 
idication.  As  applied  to  tbe  facts  in  this 
case  its  reasoning  is  foroeful  and  pertinent. 
[3}  There  is  another  applicable  rule  con- 
trolling here,  and  that  is  where  tbe  perform- 
ance of  a  contract  becomes  unlawful  by  rea- 
son of  a  dbange  in  the  law  performance 
cannot  be  enforced.  Ck>wley  v.  Northern 
Pacific  By.  Co.,  68  Wash.  968,  123  Pac  998, 
41Ii.  B.  A.  (N.  S.)  669;  Gordes  v.  Miller,  89 
Midi.  681.  88  Am.  Bep.  430;  American  Mer- 
cantile Exchange  v.  Blunt,  102  Me.  128,  6B 
Atl.  212,  10  L.  B.  A.  (N.  S.)  414.  120  Am.  St. 
Bep.  463, 10  Ann.  Oas.  1022.   The  application 


of  this  role  111  In  part  at  leasb  the  basis  of 
the  opinions  in  Grell  Bros.  Co.  ▼.  Mabson. 
snpra.  and  Hooston  Ice  &  Brewing  Co.  y. 
Keenan,  snpra.  It  is  also  referred  to  as  of 
controIUng  influence  in  the  Stratford  Case 
under  the  provisions  of  section  6  of  initiative 
measure  No.  8,  making  it  unlawful  for  any 
person  owning  or  occupying  any  bnlldlDg  to 
permit  the  sale  of  Intoxicating  liquors  there- 
in subsequent  to  January  1,  1916,  except  as 
in  the  act  provided.  This  rule  is  as  control- 
ling here  as  in  tbe  Stratford  Case.  Tbe  rule 
grows  out  of  tbe  change  in  tbe  law  making 
that  which  was  lawful  when  contracted  un- 
lawful when  performance  is  demanded. 

These  views  being  determinative  of  the 
main  question,  no  other  reference  need  be 
made  to  that  part  of  the  decree  sought  to  be 
reviewed  by  the  main  appeaL 

The  Judgment  is  reversed  on  the  cross- 
appeal  and  remanded,  with  instructions  to 
dismiss  the  complaint  and  enter  Judgment  in 
favor  of  respondent  cancding  tbe  leases  as  of 
Janoary  1,  101& 

BLLIS,  0.  J.,  and  WE2B3TEB,  MAIN, 
and  OHADWICK,  JJ,  concur; 


LBMAGIE  T.  ACME  STAMP  WOBKB. 
iNo.  13616.) 

(Supreme  Court  of  Washin^on.    Aug.  22, 1917.) 

L  Apfbai.  and  Ebbob  4$=>327(14)— Pabtiks. 

Where  a  garnishee  was  in  no  wa^  interested 
in  the  controversy  between  plaintiff  and  the 
principal  defendant,  he  was  not  a  necessary 
party  to  the  appeal. 

2.  EXKHPTIONS      <Sb348(1)— WaOKS-^ABNISH* 

KENT. 

On  August  Sth,  when  garqishment  wag  serv- 
ed, defendant  was  an  officer  ot  garnishee  draw- 
ing a  salary  of  (160  a  month,  but  was  indebted 
to  the  garnishee  for  over  $300.  Between  the 
oate  of  the  service  and  the  date  of  the  amended 
answer  on  September  11th,  the  garnishee  od- 
vanced  to  defendant  over  (200.  Bern.  &  Bal. 
Code,  I  706,  provides  that  current  wages  or  sal- 
ary to  the  amount  of  $100  shall  be  exempt  from 
garnishment,  provided  tbat  such  exemption  shall 
in  no  event  be  allowed  for  a  longer  period  than 
four  consecutive  weeks.  Held,  that  the  gar- 
nishee's payment  to  plaintiff  after  service  of  the 
writ  was  a  waiver  of  the  right  to  balance  the 
accounts  between  them,  and  that  the  garnishee 
was  liable  to  plaintiff  tor  the  amount  advanced 
to  tzcess  of  $100. 

3.  EXEUPTIOHS    «=962— AlAXBRATIVB   EXEliT- 

TioNB— Shabes  OF  Stock. 
Under  Bern.  &  Bal.  Code,  t  663(4),  exempt- 
ing to  a  householder  cows  and  other  enumerated 
property  and  providing  that  other  property  not 
exceeding  $26()  in  value  may  be  selected  in  lieu 
ot  the  property  enumerated,  defendant  could 
claim  as  exempt  shares  of  corporate  stock  worth 
$WQ  in  lien  <a  the  prtqierty  enumerated  in  the 
statute. 

4.  ExEMPnoHs     ^s»4— Statutes— CoNBTBUC- 

TION. 

The  broadest  interpretation  consistent  with 
the  policy  of  the  exemption  statutes  should  bs 
given  to  effectuate  their  <^ject. 

MoiTis,  J.,  dissenting. 
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En  B411C.  Apaaal  teom  Soi^eifor  Coort, 
Slog  County, 

Action  by  Vt-  P-  Lemagle  gainst  Walter 
J.  Stevens  and  otbers.  From  t)ie  }ndgiaent 
the  Acme  Stamp  Works,  gamlsbee,  appeals, 
plaintiff  ptosecuting  a  cross^aitpeal.  Modi- 
fled  and  affirmed. 

Lond  ft  Lund,  of  Tacoma,  for  appellant 
Ewlng  D.  Colvin,  of  Seattle,  for  respondent. 

HOIiCOMB,  J.  [11  Respondent  and  cross- 
appellant  moves  to  dlsinlss  the  am)eal  npon 
the  ground  that  another  garnishee  defendant 
who  appeared  in  answer  to  the  writ  of  gar- 
nishment against  it  was  not  served  with 
notice  of  appeal.  That  garnishee  defendant 
was  In  no  way  interested  in  the  controversy 
between  these  parties,  and  not  a  party  ad- 
verse to  the  appellant  or  cross  appellant 
Seattle  Trust  Co.  v.  PItner,  17  Wash.  365, 
49  Paa  505.  The  motion  la  therefore  de- 
nied. 

In  answer  to  a  writ  of  garnishment  served 
upon  it  by  the  plaintltT  in  the  principal  suit 
on  August  5,  1915,  the  garnishee  appellant 
here  appealing,  on  September  11,  1916,  by 
amended  answer  alleged  that  it  was  not,  at 
the  time  the  amended  answer  was  made, 
Indebted  to  the  defendant  Stevois,  and  that 
defendant  held  two  certificates  of  stock  in 
the  Acme  Stamp  Works,  a  corporation,  of 
the  par  value  of  flOO  per  share.  The  amend- 
ed answer  was  controverted  by  plaintlfT  by 
affidavit.  On  January  2,  1916,  defendant 
Stevens  filed  his  claim  of  exemption  for 
Oie  two  shares  of  stock  in  lieu  of  the  proi>- 
erty  enumerated  in  paragraph  4,  {  863.  Rem. 
ft  Bal.  Code,  and  also  an  oral  application 
for  exemption  of  wages  tor  personal  service 
rendered  by  him  and  as  the  head  of  a  family 
dependent  upon  him  for  support.  The  mat- 
ter was  presented  to  the  trial  court  for  de- 
termination upon  the  following  agreed  state- 
ment of  facts :  At  the  time  of  the  service  of 
the  writ  defendant  Stevens  was  an  officer 
of  the  Acme  Stamp  Works  and  drawing  a 
salary  of  $160  per  month.  On  August  6, 
1915,  the  day  the  writ  was  served  on  the 
garnishee  defendant  Stevens  had  overd];awn, 
and  there  had  been  advanced  to  him  the  sum 
of  $368.32,  and  between  August  6.  1915.  and 
September  11,  1915,  the  date  of  the  amended 
answer,  there  had  been  advanced  to  Stevens 
by  the  stamp  works  the  sum  of  $213.95, 
which,  after  allowing  bim  his  accrued  sal- 
ary, left  him  in  debt  to  the  stamp  works  on 
September  11,  1910,  In  a  balance  amounting 
to  $357.21  reducing  the  Indebtedness  from 
Stevens  to  the  stamp  works  between  August 
5tb  and  September  11th,  the  dlffer^ioe- be- 
tween $368.32  and  $367.21. 

Upon  the  hearing  va  tb»  agreed  facts  the 
trial  court  ordered  a  Judgment  granting  de- 
fendant Stevens  the  two  shares  of  stock 
as  "lien"  exemption,  ^nA  further  granted 
him  lis  exempit  $106  as  wages,  and  granted 
Judgment  against  the  garnishee  defendant  ia 


the  MWfi  of  $107.95,  the  dlfler^oe  between 
the  money  advanced  after  the  service  of  the 
writ  on  August  5th  and  until  September  lltb 
when  the  amended  answer  was  filed,  and  his 
exemption  of  wages,  the  wages  being  ex- 
empted for  the  month  and  a  fraction  at  the 
rate  of  $100  per  month  to  the  extent  of  $106. 
The  garnishee  defendant  appealed  from  that 
portion  of  the  Judgment  holding  it  liable  to 
pay  the  $107.95  and  refusing  to  dismiss  the 
writ  The  plaintlfT  appealed  from  that  portion 
of  the  Judgment  granting  the  "lieu"  exemp- 
tion of  the  two  shares  of  Acme  Stamp  Works 
stock.  The  trial  court  held,  in  effect  npon 
the  financial  transactions  shown  as  occurring 
after  the  service  of  the  writ  between  the 
garnishee  and  the  defendant,  that  the  gar- 
nishee defendant  had  no  right  to  advance 
to  defendant  after  garnishment  any  funds 
save  those  which  were  by  law  clearly  ex- 
empt. Rem.  ft  Bal.  Code,  {  688.  His  wages 
to  the  extent  of  $100  only,  and  not  $100  per 
month  and  not  $106  for  a  fraction  over  a 
month,  were  exempt  on  September  11,  1915, 
when  the  amended  answer,  in  garnishment 
was  made,  by  virtue  of  section  703,  Rem. 
ft  Bal.  Oode,  which  says  tliat: 

"Current  waives  or  salary  to  the  amount  of 
one  hundred  dollars  ($100)  for  personal  servicss 

•  *    •    idiall    be    exempt    from    garnishment 

*  •  •  Provided,  however,  that  said  exempti<Hi 
shall  in  no  event  be  allowed  out  of  wages  or  sal- 
ary for  a  longer  period  than  four  (4)  consecutive 
weeks." 

These  provisions  are  explicit  need  no  con- 
struction, and  cannot  be  extmded  by  the 
rule  of  liberal  oonstructlon  of  exemption 
statutes. 

Appellant  contends  that  it  was  entitled  to 
set  <A  its  debt  against  its  employ^  to  the 
exclusion  of  the  plaintiff  in  garnishment  un- 
der our  decision  in  Frieae  v.  Powell,  79 
Wash.  483,  140  Pac.  690.  It  was  there  held 
that  the  gaimlshee'a  liability,  as  fixed  by 
the  statutes  relating  to  garnishment,  was 
the  lildebtedness  existing  and  effects  pos- 
sessed by  it  as  of  the  date  of  the  writ  and 
also  at  the  time  of  the  answer  in  gamisb- 
ment  on  which  issnes  were  Joined.  When 
the  writ  Issued  in  that  case,  on  August  31, 
1912,  there  was  a  liquidated  settled  account 
balanced  by  the  garnishee  between  the  de- 
fendant and  the  garnishee,  for  debts  repre- 
sented by  I.  O.  U.'s  Of  the  defendant  and 
credits  of  salary  earned,  showing  a  net 
balance  due  the  garnishee  on  that  date  of 
$25.75.  Thereafter  and  until  the  issnes  were 
raised  on  amended  answer  made  on  October 
25,  1912,  defen-lant  earned  $196.15  salary. 
He  claimed  and  was  allowed  the  $100  out 
of  current  salary  as  exempt,  and  the  gar- 
nishee  was  allowed  out  of  the  remainder 
the  net  balance  due  it  on  August  31,  1912, 
and  this  court  affirmed  it 

[Z\  The  obvious  distinction  between  that 
case  and  this  lies  in  the  fact  that  in  this 
there  was  no  balanced  account  between  the 
debtor  and  the  gacnlshee  at  the  time  of  the 
service  of  th9  writ.   Whatever  garnishee  ow- 
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ed  to  the  defendant  at  that  time  was  im- 
pounded by  the  service  of  the  writ,  snbject 
to  the  rij^t  of  the  defendant  to  claim  his 
lawful  exemption  of  wages.  The  garnishee 
admitted  Its  indebtedness  to  the  defendant 
by  paying  to  him,  after  the  service  of  the 
writ,  the  sum  of  $213.95.  This  must  be  con- 
strued as  a  waiver  on  the  part  of  the  gar- 
nishee of  any  right  on  its  part  to  balance  the 
account  between  it  and  the  defendant  as  of 
the  date  of  the  Issuance  and  service  of  the 
writ  Had  it  balanced  Its  account  or  any 
part  thereof  at  any  moment  of  time  before 
the  issuance  and  service  of  the  writ  by  ap- 
plying any  funds  or  property  in  its  hands  to 
the  payment  of  any  debt  it  held  against  the 
defendant,  the  property  or  fund  so  applied 
could  not  have  been  Impounded  by  garnish- 
ment. Not  having  so  applied  the  fund  in  its 
possession,  it  could  not  arbitrarily  apply 
funds  coming  into  its  possession  afterwards 
up  to  the  time  of  answering  in  garnishment, 
and  so  pay  Itself  and  defeat  the  garnlsbeeing 
creditor.  The  trial  court  was  therefore  cor- 
rect in  holding  the  garnishee  liable  under  the 
writ  for  the  salary  earned  during  that  period 
over  and  above  the  statutory  exemption  of 
$100. 

[8]  Upon  the  cross-appeal  of  plaintiff  the 
question  presented  Is  whether  the  debtor  can 
claim  and  hold  as  exempt  the  two  shares  of 
Acme  Stamp  Works  corporate  stock  hy  vir^ 
tue  of  the  fourth  subdivision  of  section  593, 
Rem.  &  Bal.  Code.  It  Is  asserted  that  this 
question  has  been  determined  by  this  court 
in  Creditors*  Collection  Ass'n  v.  Blsbee,  ^ 
Wash.  368,  141  Pac.  888.  In  that  case  It  was 
ideclded  that  a  debtor  not  having,  oi*  not 
wishing  to  retain,  the  spedflcally  enumerated 
animate  personal  property,  could  not,  under 
the  proviso  in  that  subdivision,  retain  In 
lieu  of  such  specific  chattels  as  "other  jnrop- 
erty"  money  of  the  value  of  $250.  That  case 
has  been  severely  criticized  in  Re  Croc^ 
<D.  O.)  219  Fed.  979,  Neterer,  District  Judge, 
where  the  cases  cited  and  relied  upon  as  sus- 
taining the  decision  In  the  Blsbee  Case  were 
analyzed  and  interpreted  differently.  In 
Hills  T.  Joseph,  229  Fed.  865,  144  O.  O.  A. 
147,  on  an  appeal  from  a  similar  decision  by 
Neterer,  District  Judge,  where  the  debtor  se- 
lected merchandise  from  his  stock,  Involving 
the  same  subdivision  of  the  exemption  stat- 
utes, Rudkin,  J.,  for  the  Circuit  Court  of 
Appeals,  also  analyzes  and  distinguishes  the 
questions  Involved  and  constructions  in  the 
cases  dted  in  the  Blsbee  Case,  and  very 
strongly  intimates  that  the  construction  de- 
termined >ipon  in  the  Blsbee  Case  was  wrong, 
although  he  says: 

It  "is  of  course  binding  upon  this  court  to 
the  extent  that  money  on  hand,  or  money  due 
the  householder  from  a  third  person,  cannot 
be  selected  m  lieu  of  the  animals  enumerated 
in  subdivision  4;  but  it  still  leaves  open  the 
question  as  to  what  Is  property  of  like  nature 
and  what  is  the  meaning  of  the  rule  of  ejnsdem 
generis  as  applied  to  this  statute." 


Judge  Rudkin  quotes  the  rule  istated  in  18 
Cyc.  1380,  that  the  statutes  whldi  create  or 
give  the  right  of  exemption  to  a  debtor  are 
held  subject  to  the  rule  of  liberal  construc- 
tion, and  cites  decisions  from  this  state  in 
support  of  that  rule  as  follows:  Mikkleson 
V.  Parker,  S  Wash.  T.  527, 19  Pac.  81 ;  Dennis 
T.  Kass,  11  Wash.  853,  30  Paa  656,  48  Am. 
St.  Rep.  880;  Puget  Sound  Dressed  Beef  & 
Packing  Co.  v.  Jeffs,  11  Wash.  466,  39  Pac. 
962,  27  li.  R.  A.  808,  48  Am.  St  R^.  886; 
Becher  v.  Shaw,  44  Wash.  166,  87  Paa  71, 
120  Am.  St.  Rep.  982;  North  Pacific  Loan  & 
Trust  Co.  V.  Bennett,  49  Wash.  34,  94  Pac. 
664;  State  ex  reL  McKee  v.  McNelU,  68 
Wash.  47,  107  Pac.  1028,  137  Am.  St  B^. 
1038.    In  the  course  of  the  opinion  it  is  said: 

"The  petitioner  contends  that  the  householder 
may  select  any  kind  of  animate  property,  be- 
cause all  the  property  enumerated  in  subdivi' 
sion  4  happens  to  be  of  that  class.  This  would 
no  doubt  be  an  easy  solution  of  a  rather  diffi> 
cult  question ;  but  we  are  far  trom  convinced 
that  the  Legislature  had  in  mind  any  such  arbi- 
trary or  unreasonable  classification  as  this. 
The  exemption  is  granted  to  houBeholders  gen- 
erally, regardless  of  their  occupation,  vocation, 
or  calling  in  life.  •  *  •  And  notwithstand- 
ing the  fact  that  the  exemption  is  thus  given  in 
general  terms  and  without  qualification  to  all 
householders,  it  is  safe  to  say  that  not  one 
householder  in  ten  can  derive  any  benefit  from 
the  statute  if  ccostmed  as  contended  for  by  the 
petitioner.  Nor  does  a  proper  application  of 
the  rule  of  ejusdem  generis  lead  to  any  sutih 
conclusion.  That  rule  is:  That  where  special 
words  are  used,  followed  by  words  of  more  goi- 
eral  import,  the  general  words  are  to  be  limited 
to  things  of  the  same  kind  as  are  described  in 
the  special  words,  unless  an  intention  may  be 
found  to  extend  their  meaning.'  13  Cyc.  1381. 
In  this  statute  there  is  found  a  manifest  inten- 
tion on  the  part  of  the  Legislature  to  extend  the 
meaning  of  the  special  words,  because  the  stat- 
ute expressly  provides  that  if:  "TheTnousehoIder 
shall  not  possess,  or  shall  not  desire  to  retain 
the  animals  above  named,  he  may  select  from 
his  property  and  retain  other  property  not  to 
exceed  two  hundred  and  fifty  dollars  coin,  in 
value.'  This  provision  shows  very  clearly  that 
the  Legislature  did  not  intend  to  limit  the 
rights  of  the  householder  by  any  procrustean 
rule,  for  what  would  it  avail  him  to  surrender 
specific  animals  if  he  was  required  to  select 
other  animals  of  like  kind.  Furthermore,  the 
particular  property  enumerated  in  this  statute 
IS  itself  so  diversified  that  any  strict  applica- 
tion of  the  rule  of  ejusdem  generis  would  seem 
to  be  out  of  the  question.  What  property  can 
be  said  to  be  of  like  kind  as  cows  and  their 
calves,  swine,  bees,  and  d<Hnestic  fowls?  The 
petitioner  would  divide  property  into  things  ani- 
mate and  things  inanimate,  and  asks  us  to 
hold  that  all  animate  property  falls  within  the 
rule  and  all  other  pr<q;>erty  without ;  but  we  are 
satisfied  that  any  such  ccmstruction  would  do 
violence  to  the  legislative  intent  That  body 
had  in  mind  the  unfortunate  debtor  rather  than 
any  particular  kind  or  class  of  property.  It  is 
of  little  moment  to  the  creditor  what  kind  of 
property  is  claimed  as  exempt,  provided  its  value 
does  not  exceed  the  statutory  limit,  while  some 
latitude  in  the  choice  or  selection  is  indispensa- 
ble to  the  debtor  if  he  is  to  derive  any  benefit 
from  the  statute:  E^rst,  to  enable  him  to  make 
a  selection  from  property  which  he  may  own; 
and,  second,  to  select  such  property  as  will 
best  contribute  to  the  support  and  comfort  of 
himself  and  family.  We  are  satisfied  this  lib- 
erty of  choice  was  contemplated  by  the  Legis- 
lature." 
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In  the  quoted  case  the  lieu  exemption  br 
a  bankrupt  of  merchandise  from  his  stock  in 
trade  in  place  of  the  animals  enumerated  in 
Bubdlrislcm  4,  |  G63,  supra,  was  sustained. 

The  majority  of  the  court,  as  at  present 
constitnted  are  not  satlsfled  with  the  deci- 
sion In  the  Blsbee  Ctese.  We  feel  that  it  is 
not  In  consonance  with  the  g^ieral  rule  of 
liberality  in  construing  exemption  statntes 
and  allowances  here  and  elsewhere.  That 
decision  overlooked  the  obvious  intent  of  the 
legislature  to  grant  an  exemption  to  any 
householder  of  any  property  to  the  value  of 
$2J50,  as  is  manifested  very  clearly  by  the 
alternative  provision  that  if  the  "household- 
er sliaU  not  possess,  or  shall  not  desire  to 
retain  the  animals  above  named,  he  may 
select  from  his  property"  (not  such  other 
property,  or  other  such  like  property)  "and 
retain  other  property,"  etc.  There  is  no 
need,  as  stated  in  effect  by  Judge  Rudkln, 
for  resort  to  the  rule  of  ejusdem  generis  to 
ascertain  the  intoit  of  the  Legtslature,  and 
furthermore  the  enumeration  of  property  in 
the  statute  Itaelt  was  so  dlrerslfled  as  to 
require  the  interpretation  of  subsequent  gen- 
eral words  in  their  broad  sense.  17  Am.  & 
Bng.  Bna  of  Law,  7;  26  Am.  &  Eng.  Enc.  of 
Law,  610;  36  Cyc.  1121,  1122. 

[4]  The  purpose  of  the  exemption  statutes 
has  long  been  conceded  to  be  of  the  benefi- 
cent public  policy  of  preventing  indigence 
and  encouraging  thrift.  The  broadest  inter- 
pretation consonant  with  that  policy  and 
with  reason  and  justice  should  be  given  such 
statutes  to  effectuate  their  object. 

Since  no  long-established  public  practice 
has  devolved  upon  the  decision  in  the  case  of 
Creditors'  Collection  Ass'n  v.  Blsbee  supra, 
and  no  rule  of  property  has  grown  up  there- 
on, we  feel  under  no  necessity  to  observe  the 
rule  of  stare  dedsis  in  this  case;  nor  any 
compunction  in  overruling  it  We  feel  com- 
pelled to  overrule  that  case  in  order  to  pro- 
mulgate the  correct  rule  of  law  for  the  fu- 
ture. 

The  contention  of  plaintiff  on  cross-appeal 
is  denied,  and  the  Judgment  exempting  the 
shares  of  stock  affirmed.  The  Judgment  is 
modified  to  the  extent  of  disallowing  the  $6 
salary  exempted  for  a  portion  of  a  month 
not  within  four  weeks,  and  in  all  other  re- 
spects It  Is  affirmed.  Neither  party  will  re- 
cover costs  on  appeal. 

ELLIS,  a  J.,  and  MOUNT,  OHADWICK, 
WEBSTEK,  and  PARKER,  JJ.,  concur. 
MORRIS,  J.,  dissents. 


<Sm  or  SPOKANE  v.  CRANE  CO. 

CNo.  1385&) 

(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  MuNiciPiki.  Corporations  «=>762(2)  —  In- 

JUBIKS  FROM  SiDKW ALE— Liability  of  Cnr. 

A  city,'  when  chargeable  with  notice  of  a 

dangerous  condition  in  a  sidewalk  caused  by  the 


active  negUgenoe  «f  the  tenant  of  abutting  prem^ 
isee,  is  primarily  liable  to  the  person  injured  be- 
cause 01  its  duty  to  the  public  to  keep  the  streets 
reasonably  safe,  resulting  from  its  control  over 
them. 

2.  IVDEtatm  «=>13(1)  —  Irjubixs  on  Sidb- 

WALK— LlABIUCTY  OF  TBNANT  TO  OlTT. 

The  tenant  of  premises  abutting  on  a  side- 
walk who  actually  created  or  maintained  for  bis 
own  use  a  dangerous  condition  in  the  walk,  as- 
between  the  city  and  himself  is  primarily  lia- 
ble for  damages  occasioned  the  city  through  in- 
juries to  a  third  person,  regardless  oi  any  stat- 
ute or  charter  provision,  and  regardless  of  the- 
city's  failure  to  notify  the  tenant  of  the  danger- 
ous condition. 

3.  INDBMNITT  €=9l3(l)— DETEOT  IN  SIDEWALK. 

—Liability  to  City. 
Where  a  railroad  demised  premises  by  a. 
20-year  ground  lease  obligating  the  lessee  to 
erect  a  building,  and  defendant  later  took  the 
premises  by  assignment  of  the  lease  and  under 
Its  terms,  defendant,  -and  not  the  railroad,  was- 
liable  to  the  city  for  damages  occasioned  it 
through  injuries  to  a  third  person  from  a  de- 
fective condition  in  the  sidewalk  maintained  by 
defendant  for  its  own  advantage,  since  the  roav 
had  not  been  in  possession  for  about  20  years,, 
did  not  erect,  was  not  using,  and  had  never 
used  the  building,  and  did  not  covenant  to  keep 
either  it  or  the  sidewalk  in  repair. 

4.  Indemnity  ®=»13(4)— Defect  in  Sidewalk 
—LiABrLTTY— Request  to  Assuicb  Dbfersb: 
OF  Action. 

A  city's  act  in  causing  to  be  served  on  de- 
fendant, tenant  of  premises  abutting  on  a  side- 
walk, notice  of  daim  against  the  city  for  injuries- 
received  from  defect  m  the  sidewalk,  and  the 
Bummons  and  complaint,  was  sufSdent  notice  to- 
defendant  to  defend  the  action  against  the  city, 
though  defendant  was  not  requested  to  assume 
the  defense. 

5.  Appeal  and  Notice  <8=d895(3)— Tbial  De 
Novo— Habkless  Ebbob. 

Though  a  city's  notice  to  the  tenant  of  prem- 
ises abutting  <hi  a  defective  sidewalk,  whereoni 
a  third  person  was  injured,  to  defend  the  third 
person's  action  against  the  city,  was  insufficient, 
and  though  the  participation  of  the  tenant's- 
counsel  in  the  trial  did  not  waive  the  lack  of 
notice,  judgment  over  for  the  dty  against  the 
tenant  will  not  be  reversed  where  the  case  was 
tried  de  novo,  and  the  evidence  sustained  the 
findings  and  judgment,  since  the  failure  to  give- 
notice  went  only  to  the  quantum  of  proof,  and- 
not  the  right  of  action. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Coun^;  E  H.  Sullivan, 
Judge. 

Action  by  the  City  of  Spokane  against  thfr 
Northern  Pacific  Railway  Company  and  the 
Crane  Company.  From  a  judgment  for 
plaintiff  against  the  Crane  Company,  the  lat- 
ter appeals.    Afilrmed. 

Samuel  R,  Stein,  of  Spokane,  for  aK>el- 
laut.  J.  M.  Geraghty,  of  Spokane^  for  re- 
spondent 

ELLIS,  C.  J.  In  this  action  plaintiff  dty 
sought  to  recover  over  from  defendants. 
Northern  Pacific  Railway  Company  and. 
Crane  Company,  the  amount  of  a  Judgment 
for  personal  injuries  recovered  by  Elizabeth 
Kelly  In  an  action  against  the  dty  and  by  it 
paid.  That  judgment  was  entered  on  the 
verdict  of  a  jury,  and  on  the  dty's  appeat 
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this  court  a^rmed  it    Kelly  t.  Si)Okftn«,  S3 
Wash.  55,  145  Pac.  5T. 

The  present  acticm  was  tried  to  the  court 
wlthoat  a  Jury.  By  stipulation  a  certifled 
copy  of  the  evidence  adduced  at  the  trial  of 
the  original  action  was  admitted  as  evidence 
in  this  action.  Additional  evidence  was  tak- 
en on  both  sides.  It  was  admitted  that  the 
Northern  Padflc  Railway  Company,  at  the 
time  of  the  accident,  was  the  owner  of  the 
property  abutting  the  sidewalk  at  the  place 
of  the  accident,  and  that  defendant  Crane 
Company  was  then  occupying,  and  for  about 
20  years  had  occupied,  the  building  on  it  as 
lessee  from  the  railway  company.  It  was  also 
admitted  tliat  the  dty  had  paid  the  judgment 
in  full. 

The  salient  and  material  tacts  as  to  the 
character  of  the  sidewalk,  as  to  the  hole 
made  by  removal  of  bricks,  and  as  to  Miss 
Kelly's  fall  and  injury  through  stepping  into 
the  hole  are  sufficiently  set  out  in  the  orig- 
inal opinion.  In  the  present  action  the  court 
found  the  facts  as  to  the  accident  substantial- 
ly as  there  stated,  and  la  addition  that  in 
the  hole  was  a  water  faucet  to  which  defend- 
ant Crane  Company  attached  a  hose  for  the 
purpose  of  washing  the  sidewalk  and  front 
of  the  building  occupied  by  tliat  company, 
that  it  was  used  by  no  other  person  and  for 
no  other  purpose,  and  that  it  was  necessary 
to  remove  a  brick  when  the  hose  was  attach- 
ed for  use.  The  court  also  found  that  both 
of  the  defendants  In  this  action  were  served 
with  a  copy  of  the  claim  presented  to  the  city 
by  Elizabeth  Kelly  shortly  after  it  was  filed 
with  the  city,  and  that  each  of  the  defendants 
here  was  served  with  the  summons  and  com- 
plaint in  the  action  of  Kelly  v.  Spokane  short- 
ly after  the  commencement  of  that  action, 
and,  further,  that  the  present  and  then  at- 
torney for  Crane  Company  was  in  attendance 
during  the  entire  trial  of  that  action,  and 
conferred  and  consulted  with  the  attorney, 
now  deceased,  who  tried  that  action  on  be- 
half of  the  city.  Finally,  the  court  found 
that  the  injury  suffered  by  Elizabeth  Kelly 
was  due  to  the  defective  condition  of  the 
sidewalk,  which  condition  was  known  to,  and 
created  and  continued  by,  defendant  Crane 
Company.  It  would  be  neither  practicable 
nor  profitable  to  discuss  the  evidence  In  de- 
talL  We  have  examined  it  With  the  utmost 
care  It  amply  sustains  the  court's  findings. 
The  court  concluded  as  matters  of  law  that 
the  city  was  entitled  to  recover  oVer  against 
defendant  Crane  Company  the  amount  sued 
for  with  costs,  but  that  defendant  railway 
company  was  entitled  to  judgment  in  its 
favor  on  the  merits  and  for  costs.  Judgment 
went  accordingly.  Defendant  Crane  Company 
appealed. 

In  the  complaint  the  facts  were  pleaded 
substantially  as  found  and  a  provision  of  the 
charter  of  the  city  of  Spokane  was  set  out 
which  t«ads  as  follows: 

"In  case  any  injury  or  damage  to  any  person 
aba\l  be  caused  by  the  defective  comutjuu  of 
any  sidewalk  or  by  ice  or  snow  thereon,  or  by 


lack"  of  proper  gnarda  or  taHihgs  en  «r  tiring  the 
I>ropert7  abuttinr  on  any  jjiubUa  way,  the  abut* 
ting  property,  where  the  mjury  or  damage  oc- 
curs, and  the  owner  or  owners  thereof,  shall 
be  liable  to  the  city  for  all  damages.  Injuries, 
costs,  and  disbursements  which  it  may  be  re- 
quired to  pay  to  the  person  injured." 

Appellant's  main  contention  is  that  this 
charter  provision  haa  no  application  to  a 
tenant,  but  only  applies  to  the  property  own- 
er ;  that  the  duty  hnposed  by  the  diarter  up- 
on the  owner  of  the  abutting  property  to 
keep  the  sidewalk  in  repair  could  only  arise 
after  notice  to  him  by  the  city  to  make  the 
repairs,  and  that  such  a  diarter  provision 
would  be  constitutional  only  when  Intended 
as  a  means  of  charging  the  owner  of  abutttng 
pr(^>erty  with  the  expense  of  repairing,  not 
as  creating  a  duty  to  the  public  the  failure 
to  observe  which  would  make  him  liable  to 
respond  in  damages  for  resulting  Injury, 
It  is  argued  that  because  the  primary  duty 
to  repair  rests  upon  the  municipality  the 
property  owner,  and  a.  fortiori  the  tenant  can- 
not be  also  primarily  liable. 

[1,  2]  All  of  this  may  be  granted  with  de- 
cision, but  it  does  not  readi  the  case  before 
us.  As  we  view  the  facts,  the  charter  pro- 
vision has  no  controlling  importance  In  this 
case.  The  dty  is  not  seeking  to  hold  the 
abutting  owner  or  lessee  for  a  failure  to  re- 
move an  obstruction  or  repair  a  defect  not 
occasioned  by  his  own  negUgence,  nor  main- 
tained for  hla  own  use  or  pinrposes.  The  right 
of  recovery  is  not  referable  to  mere  passive 
negligence  In  failing  to  repair,  but  to  active 
negligence  in  creating  or  at  least  maintaining 
a  dangerous  condition  for  Ills  own  personal 
convenience.  In  such  a  case,  though  the 
dty,  when  diargeable  with  notice  of  the 
condition.  Is  primarily  liable  to  the  person 
Injured,  this  is  only  because  of  its  duty  to 
the  public  to  keep  the  streets  reasonably 
safe  resulting  from  its  control  over  the 
streets.  But  the  person  who  actually  created 
or  maintained  for  Ms  own  use  the  dangerous 
condition  is,  as  between  the  dty  and  himself, 
still  primarily  liable  on  elementary  prindpies, 
and  regardless  of  any  statute  or  charter  pro- 
vision so  declaring,  simply  because  the  dan- 
gerous condition  was  the  result  of  his  own 
personal  negligence.  As  between  bim  and  the 
dty,  his  was  the  active  negligence,  wliile  that 
of  the  dty  was  merely  passive.  These  con- 
siderations make  it  plain  that  there  la  no  dif- 
ferentiating significance  to  be  found  In  the 
fact  that  the  active  aegllgence  to  this  case 
was  that  of  the  tenant,  who  had  complete  pos- 
session and  control  of  the  preantaes,  and  not 
that  of  the  owner.  They  also  make  it  equally 
plain  that  this  case  is  governed  In  prlndple 
by  the  dedsion  of  this  court  in  .Seattle  v. 
Ptiget  Sound  Improvement  Co.,  47  Wash.  22, 
26,  01  Pac.  255,  257  (12  L,  B.  A.  [N.  S.]  949, 
125  Am.  St  Rep.  884,  14  Ann.  Cas.  1045), 
where,  Adopting  the  language  of  Judge  Dillon 
(Dillon,  Municipal  Corporations  [6th  Ed.]  { 
1086),  dt  is  said: 

"If  a  uiuuldpal  corporation  be  held  liable  for 
damages  sustamed  in  consequence  of  the  unsafe 
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condition  of  tlie  sidewalka  or  streets,  it  has  a 
remedy  OTer  against  tlM  penon  br  whose  wrong- 
ful act  or  conduct  the  sidewalk  or  street  was 
rendered  unsafe,  unless  the  corporation  was  it- 
self a  wrongdoer  as  between  itself  and  the  au- 
thor of  the  nuisance." 

Notwithstanding  the  city's  UaUllty  to  the 
pnblic,  it  was  under  no  duty  to  noti^  appel- 
lant of  a  condition  of  appellant's  own  creation. 
It  was  not  a  wrongdoer  as  between  itself  and 
appellant.  The  dty  and  appelant  were  not  in 
pari  delicto;  they  were  not  Joint  tort-feasors. 
C&ty  of  LoweU  v.  Short,  4  Gush.  (Mass.)  275. 

Typical  of  the  cases  cited  by  appellant  In 
this  connection  is  City  of  Rochester  t.  Gamp- 
bell,  128  N.  X.  405,  25  N.  B.  937,  10  U  R.  A. 
383,  20  Am.  St  Bep.  760.  That  case  woold 
Indeed  be  apposite  were  the  grounds  of  lia- 
bility here,  as  there,  traceable  solely  to  the 
dnty  Imposed  by  the  charter.  But  they  are 
not,  and  the  able  jnrist  who  speaks  for  the 
court  in  that  case  eiiq>hatlcaUy  recognizes 
the  distinction  which  we  have  drawn  and 
dtes  ample  authority  to  sustain  it.    He  says: 

"The  cases  referred  to  in  the  court  below  to 
support  the  doctrine  of  the  right  of  the  munici- 
pality to  recover  in  such  cases  are  Rochester  v. 
Montgomery,  72  N.  Y.  66;  Port  Jervig  v.  EHrst 
Nat.  Bank  of  Port  Jervis,  96  N.  Y.  560 ;  Bob- 
bins V.  Chicago,  4  WaB.  (71  U.  8.)  657,  18  Li. 
Bd.  427,  and  Iiowell  v.  Short,  4  Gush.  [Mass.] 
275.  These  were  all  cases  where  the  dangerous 
conditions  of  the  street  were  created  by  the  de- 
fendants, and  they  were  held  liable  for  the  con- 
sequences of  their  unlawful  acts,  under  their 
common-law  obligations  as  the  creators  of  a 
nuisance,  and  not  by  reason  of  any  duty  en- 
joined npon  them  by  statute  or  otherwise.  The 
distinctions  between  such  cases  and  those  relat- 
ing to  the  consequences  following  a  neglect  of 
some  duty  imposed  by  statute  are  manifest  and 
radical." 

Further  discussion  of  this  ipolnt  seems  un- 
necessary. 

[3]  Appellant  further  argues  that,  inas- 
mnch  as  It  does  not  appear  that  this  bole 
was  not  In  existence  when  appellant  took  pos- 
session of  the  premises,  It  cannot  be  held  lia- 
ble for  injury  resulting  from  the  existence 
of  the  bole,  and  that  in  any  event  the  railway 
company  was  Jointly  liable.  But  the  evidence 
Is  conclusive — In  fact  uncontradicted — that 
the  bole  was  maintained  by  apx>ellant  for  its 
own  convenience.  Appellant  held  the  prem- 
ises by  assignment  of  a  20-year  ground  lease 
made  to  another  company  which  therein 
covenanted  with  the  railway  company  to 
erect  and  maintain  the  building.  When  ap- 
pellant took  over  the  property  It  took  it  un- 
der the  terms  of  the  lease.  The  record  thus 
precludes  any  Inference  that  the  railway  com- 
pany erected  the  building  or  placed  the 
faucet  in  the  sidewalk  or  made  or  maintain- 
ed or  authorized  the  making  or  maintaining 
of  the  hole. 

"After  becoming  aware  of  a  defect  in  the 
thing  hired,  the  tenant  or  hirer  must  use  such 
increased  care  as  the  defective  nature  of  the 
thing  requires,  and  cannot  excuse  himself  tor 
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the  want  of  such  care  by  the  plea  that  he  was 
not  responsible  for  the  defect  itself.  Tbus,  if  a 
house  should  be  let  with  a  defective  faucet,  a 
tenant  would  not  be  liable  for  the  defect;  but 
if  he  used  the  favcet  in  the  same  manner  as  if 
it  were  perfect,  while  knowing  that  it  was  not, 
he  would  be  answerable  for  the  consequences. 
And  if,  by  his  own  negligence,  he  makes  the 
property  an  oocasion  of  injury  to  others,  he 
cannot  avail  himself,  as  a  defense,  of  a  covenant 
on  the  part  of  the  landlord,  or  of  any  other  per- 
son, to  repair  the  defects  caused  by  bis  fault." 
Shearman  &  Redfield,  Negligence  (6th  Ed.) 
vol.  3,  I  718. 

The  railway  company  was  properly  exon- 
erated. It  was  not  in  possession  and  had  not 
been  for  about  20  years.  It  did  not  erect, 
was  not  using,  and  had  never  used  the  build- 
ing. It  did  not  covenant  In  the  lease  to  keep 
either  the  building  or  the  sidewalk  In  repair. 
In  such  a  case  the  tenant  alone  is  liable  over 
for  the  damages.  City  of  Lowell  v.  Spaul- 
dlng,  4  Gush,  (Mass.)  277,  50  Am.  Dea  775. 
Moreover,  there  was  neither  evidence  nor 
Inference  from  evidence  that  the  railway 
company  ever  bad  notice  or  knowledge  that 
tbe  brick  was  not  habltaally  replaced  by  ap- 
pellant's employes  when  the  opening  was 
used  for  flushing  the  street. 

[4]  Finally  it  is  urged  that  appellant  bad 
no  sufficient  notice  to  defend;  bence  was  not 
bound  by  the  judgment  in  tbe  action  of  Kel- 
ly V.  Spokane.  It  is  true  that  when  the 
dty  caused  to  be  served  upon  appellant  the 
notice  of  claim  against  the  city  and  the  sum* 
mons  and  complaint  In  that  action  it  did  not 
in  so  many  words  formally  tender  appellant 
the  defense  of  that  action,  but  it  Is  dear  that 
the  service  conld  have  been  for  no  other  pur- 
pose than  to  notify  appellant  of  the  fact  and 
nature  of  the  claim  In  order  that  it  might 
partldpate  in  tbe  defense.  In  such  a  case 
It  is  not  essential  that  the  person  responsi- 
ble over  be  requested  to  assume  the  defense. 
Helser  y.  Hatch,  86  N.  Y.  614;  Bobbins  v. 
Chicago,  4  WalL  (71  U.  8.)  657,  18  Ii.  Hd. 
427.  See,  also,  City  of  Rochester  y.  Mont- 
gomery, 72  N.  Y.  65,  and  Bevan  v.  Mulr,  tS8 
Wash.  64,  101  Pac.  485,  82  L.  R.  A.  (N.  S.)  588. 

[t]  But,  even  assuming  that  the  notice  was 
Insuffident,  and  that  tbe  presence  and  par- 
tidpatlon  of  appellant's  counsel  In  the  trial 
did  not  waive  the  lack  of  notice,  these  things 
would  not  be  suffldent  ground  for  a  reversal 
where,  as  here,  tbe  case  was  in  fact  tried  de 
novo  and  tbe  evidence  as  a  whole  sustained 
tbe  court's  findings  and  Judgment.  The  fail- 
ure to  give  notice  does  not  go  to'  the  right  of 
action,  but  simply  to  tbe  quantum  of  proof. 
Village  of  Port  Jervis  y.  First  NaL  Bank,  06 
N.  Y.  550. 

We  find  no  error  in  the  record  warranting 
a  reversal. 

Tte  Judgment  is  affirmed. 

MORRIS,  WffiBSTBR,  MAIN,  and  CHAD- 
WIGK,  JJ.,  concur. 
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OREVEI/U  ▼.  CHICAGO,  M,  &  ST.  P.  BY. 

CO.     (No.  13838.) 

(Supreme  Court  of  Washington.    Ang.  22, 1917.) 

1.  Abatement  awd  Revival  *=ffif— Subviv- 
AL  OF  Action— ToBTS. 

An  action  for  tort  did  not  survive  at  com- 
mon law,  but  died  with  the  party  injured,  and 
only  by  force  of  statute  can  a  survivor  assert  a 
right  to  recover. 

2.  Death  <&=»24  —  Action   under  Subvivob 
Statutb— Neglioence  of  Plaintiff  as  Db- 

FEN8E. 

In  a  father's  action  to  recover  under  the  sur- 
vivor statute  for  pain  and  suffering  endured  by 
his  deceased  minor  son,  injured  when  employed 
by  a  railroad,  the  negligence  of  the  father  in 
fraudulently  misrepresenting  the  age  of  his  son 
when  the  boy  was  put  to  work  as  over  17  could 
be  urged  by  the  road  as  a  defense. 
8.  Death   iS=»24  —  Action   under   Subvivob 
Statute— Negligence  of  Plaintiff's  Hus- 
band AS  Defense. 
Nor  could  the  mother  recover,  since  the  dam- 
ages recovered  would  be  community  property, 
belonging  half  to  the  husband,  who  had  been 
guilty  of  contributory  negligence. 

Department  1.  Appeal  from  Superior 
Cotirt,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  Gulseppe  CrevelU  against  the 
Chicago,  Milwaukee  «&  St  Paul  Railway 
Comi>any.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Beverse<d. 

Geo.  W.  Eorte,  of  Seattle,  and  CuUen,  Lee 
&  Matthews,  of  Spokane,  for  appellant 
Zent  &  Powell  and  Jos.  A.  Albl,  all  of  Spo- 
kane, for  respondent. 

CBLA.DWIOK,  J.  liOigi  Crevelli,  a  youth 
of  about  16  years,  suffered  an  internal  In- 
jury while  helping  three  others  lift  a  hand 
car  from  the  tracks  of  appellant's  railway. 
The  bo}  had  been  put  to  work  by  appellant 
upon  the  representation  of  bis  father,  one 
of  the  same  section  crew,  that  he  was  over 
the  age  of  17  years.  Soon  after  the  accident 
Luigi  was  attacked  by  pains  in  the  abdomen. 
He  was  later  taken  to  a  hospital,  where  his 
trouble  was  diagnosed  as  chronic  appendici- 
tis. An  operation  for  app^idlcitis,  and  wHat 
Is  surgically  known  as  "Lane's  kink,"  was 
performed.  After  lingering  for  some  weeks, 
he  died,  from  infection  appellant  says,  from 
an  injury  to  the  meso-colon,  caused  by  lift- 
ing, the  respondent  contends;  the  latter  con- 
dition being  revealed  by  an  examination  of 
the  exhumed  body  some  time  after  the  death 
of  Luigi. 

This  action  was  brought  under  the  federal 
Employers'  Liability  Act  of  April  22,  1908, 
and  the  amendment  thereto  of  April  6,  1910. 

A  jury  having  passed  on  the  facts,  we  shall 
not  review  them  further,  but  come  at  once 
to  the  two  questions  of  law  which  are  neces- 
sary to  be  decided. 

Appellant  first  contends  that  the  deceased 
assumed  the  risk.  It  will  not  be  necessary 
for  us  to  pass  on  this  point  in  view  of  our- 
holdlng  on  the  question  as  to  whether  the 


negligence  of  the  father  In  putting  his  boy 
to  work  under  a  false  statement  as  to  bis 
age,  and  which  has  been  judicially  determined 
by  the  entry  of  a  judgment  non  obstante  on 
the  first  cause  of  action,  will  be  imputed  to- 
the  father  and  bar  a  recovery  upon  the  sec- 
ond cause  of  action  for  pain  and  suffering 
which  existed  in  the  deceased,  and  whlcb 
survives  to  the  parents  by  the  terms  of  and 
solely  In  virtue  of  the  statute. 

[1  ]  There  was  no  survival  of  an  action  for 
tort  at  common  law.  While  a  right  of  action 
existed  in  the  party  Injured,  it  died  with  him. 
The  cause  of  action  given — sometimes  to  the- 
estate  and  sometimes  to  named  persons — la 
In  reality  a  creation.  To  say  that  a  cause  of 
action,  which  is  personal  aiitd  which  dlea- 
with  the  person,  survives  can  hardly  be  safd 
to  be  a  correct  statement.  It  Is  only  by  force 
of  statute  that  a  survivor  can  assert  a  right 
to  recover.  The  deceased  had  a  right  of  ac- 
tion. The  survivor  of  the  estate  has  no  right 
of  action,  but  Is  given  a  cause  of  action  pure- 
ly statutory,  and  in  which  the  added  elements 
of  death  and  designation  of  beneficiaries  by 
statute  are  essential  Ingredients. 

[2]  The  controlling  question  then  Is  wheth- 
er the  negligence  of  the  father — ^the  fraud 
and  misrepresentation  as  to  the  age  of  the 
boy — may  be  urged  as  a  defense.  That  It  may 
be  so  urged  in  an  action  for  wrongful  death 
is  admitted,  but  respondent  insists  that  it  Is 
no  defense  to  an  action  to  recover  under  the 
survivor  statute  for  pain  and  suffering  en- 
dured by  the  deceased  and  for  which  he 
might  have  maintained  an  independent  ac- 
tion if  be  had  survived  his  injury.  Counsel 
cites  the  following  cases:  Warren  v.  Man- 
chester, etc,  Ry.  Co.,  70  N.  H.  352,  47  Atl. 
735 ;  Love  v.  Detroit,  etc.,  Ry.  Co.,  170  Mlcb. 
1,  135  N.  W.  963;  Nashville  Lumber  Co.  v. 
Busbee,  100  Ark.  76,  139  S.  W.  301,  38  L.  B. 
A.  (N.  S.)  754 ;  St  Louis,  I.  M.  &  S.  Ry.  Co., 
V.  Dawson,  68  Ark.  1,  56  S.  W.  46;  McKay 
V.  Syracuse  Rapfd  Tr.  Ry.  Co.,  208  N.  Y.  359, 
101  N.  E.  885;  Wymore  v.  Mahaska  Co.,  78 
Iowa,  396,  43  N.  W.  264,  6  L.  B.  A.  646,  16 
Am.  St  Rep.  449;  Westerfield  ▼.  Levis,  43 
La.  Ann.  63,  9  South.  52;  Norfolk,  etc.,  Ry. 
Co.  V.  Groseclose's  Adm'r,  88  Va.  267,  13  S. 
E.  454,  29  Am.  St  Rep.  718 ;  Wllmot  v.  Mc- 
Padden,  78  Conn.  276,  61  Atl.  1068;  South- 
em  Ry.  Co.  V.  Shipp,  169  Ala.  327,  53  South. 
150;  Ploof  V.  Traction  Co.,  70  Vt  509,  41 
Atl.  1017,  43  L.  R.  A.  108. 

Appellant  calls  attention  to  the  tact  that 
in  each  of  the  cases  cited  the  right  of  recov- 
ery was  given  to  the  estate  of  the  deceased 
person,  and  that  in  such  cases  the  estate, 
In  which  creditors  may  have  an  interest 
being  the  primary  claimant  and  the  heirs 
only  secon'darily  Interested,  that  the  court 
will  not  deny  a  recovery  upon  the  theory  of 
Imputed  negligence,  although  the  negligence 
of  one  who  may  share  In  the  award  contrib- 
uted to  the  injury. 
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Bat  it  la  Insisted  that,  where  the  statute 
gives  a  cause  ol  action  in  favor  of  certain 
named  beneficiaries,  and  not  in  favor  of  the 
estate,  alttiough  the  action  is  to  be  maintain- 
ed by  the  personal  representatives  for  the 
benefit  of  the  heirs  or  those  named  in  the 
statute,  the  action  is  so  far  personal  to  the 
one  seeking  a  recovery  as  to  admit  of  defens- 
es going  to  the  conduct  of  the  party  tmder 
the  maxim  that  no  one  sliall  profit  by  his 
own  wrong. 

This  court  has  held  that  a  person  suing  for 
the  death  of  a  child,  where  the  recovery  Is 
for  the  boiefit  of  the  parent,  and  the  entire 
recovery  goes  to  him,  may  not  recover  when 
his  negligence  contributed  to  the  death.  Vin- 
nette  v.  Northern  Pacific  Ey.  Co.,  47  Wash. 
320,  91  Pac.  975,  18  U  E.  A.  (N.  S.)  328.  The 
like  rule  has  been  applied  when  the  action  is 
brought  under  the  survivor  statute,  the  re- 
covery going  to  a  named  beneficiary  and  not 
to  the  estate. 

"The  difference  between  an  action  by  the  fa- 
ther for  injuries  to  the  child  where  death  docs 
not  ensue  and  an  action  by  the  father  as  ad- 
ministrator of  his  dead  child,  brought  under  the 
statute  for  his  own  benefit,  is  a  difference  in 
form  merely,  not  in  substance,  and  on  principle 
there  can  be  no  more  reason  for  permitting  a 
recovery  in  the  latter  case  than  in  the  former. 
In  both  the  father  is  the  substantial  plaintiff 
and  the  sole  t>eneficiary.  To  allow  a  recovery 
in  either  would  be  a  violation  of  the  policy  of 
ihe  law,  which  forbids  that  one  shall  reap  a 
benefit  for  his  own  misconduct.  Accordingly 
the  authorities  are  practically  unanimous  to 
the  effect  that  the  guiding  principle  in  both 
classes  of  cases  is  identical,  and  the  contribu- 
tory negligence  of  the  beneficial  plaintiff  will  as 
effectuailly  defeat  a  recovery  in  the  one  case  as 
in  the  other."  Eichmond,  etc.,  Oa  v.  Martin's 
Adm'r,  102  Va.  201,  205,  45  S.  B.  894,  895. 

There  can  be  no  difference  In  principle 
■whether  the  recovery  is  sought  under  the 
death  act  for  loss  of  society  and  service  or 
under  the  survivor  statutes  for  pain  and  suf- 
fering; for  the  right  of  the  beneficiary .  is 
not  to  be  determined  by  tjbe  right  of  the  de- 
cedent, but  by  his  own  right  as  defined  by 
statute.  He  is  not  maintaining  an  acti6n  for 
the  benefit  of  the  deceased,  but  for  his  own 
benefit,  and  that  whether  the  action  is  main- 
tained directly  or  by  the  administrator  for 
his  benefit  Koloff  v.  C,  M.  &  P.  S.  Ey.  Co., 
71  Wash.  543, 129  Pac.  398 ;  Brodie  v.  W.  W. 
P.  CJo.,  92  Wash.  574, 159  Pac.  791. 

The  cases  upon  which  respondent  really 
grounds  his  case  are  those  of  *New  Hamp- 
shire, Arkansas,  Michigan,  and  Iowa.  Each 
of  these  cases  rests  upon  a  local  statute  and 
proceeds  upon  the  theory  that  the  recovery  is 
for  the  benefit  of  the  estate,  or  that  the  right 
Of  recovery  is  a  descendible  or  inheritable 
thing,  and,  being  perfect  In  the  deceased  at 
the  time  of  death,  passes  as  any  chose  in  ac- 
tlan  would  pass,  subject  only  to  the  defenses 
that  might  be  urged  against  the  owner. 
But  each  of  the  cases  relied  on,  with  a  pos- 
sible exception  (the  Iowa  case),  admits  that 
the  role  Is  differait  If  the  parent  sues  for  his 
own  benefit. 


A  careful  readli^  of  tbe  cases  convinces 
the  writer  that  there  is  no  real  confiict  in  the 
authorities  unless  it  t>e  in  the  New  Hamp- 
shire case.  But  11  there  be  such  conflict, 
there  can  be  no  difference  in  the  principle 
involved  .whether  the  salt  be  brought  for  the 
death  or  for  the  pain  and  suffering;  for, 
although  many  of  the  cases  discourse  learn- 
edly upon  the  subject  of  Imputed  negligence, 
the  justice  of  the  cases  rests  in  a  deeper  and 
more  comprehensive  principle;  that  is,  tliat 
no  man  shall  profit  by  his  own  wrong. 

"The  conclusion  in  these  cases  seems  to  have 
been  reached  mainly  upon  the  rule  that  the 
negligence  of  the  parents  should  not  t>e  im- 
puted to  the  infant,  and  following  the  test  of 
the  statute,  if  the  deceased  himself  could,  had 
he  lived,  have  maintained  the  action,  then  his 
personal  representative  may,  because  the  action 
IS  for  the  benefit  of  the  estate.  These  decisions 
appear  to  be  clearly  wrong.  In  the  first  place, 
the  doctrine  of  imputed  negligence  is  not  called 
in  question  here,  but  rather  another  and  wholly 
different  fnndantental  principle,  viz.  that  re- 
covery will  never  be  allowed  in  favor  of  a 
wrongdoer."  Kinkead's  Commentaries  on  Torts, 
S47R 

Of  the  cases  relied  upon  by  respondent  Mr. 
Tiffany,  In  his  work  on  Death  by  Wrongful 
Act,  says : 

"It  is  to  be  observed  that  the  cases  mentioned 
in  this  section  on  Iowa,  New  Hamp^ire,  and 
Arkansas  arose  under  acts  which  were  in  form 
survival  rather  than  death  acts,  and  in  some 
of  the  cases  which  have  declined  to  follow  the 
rule  adopted  by  them  they  have  been  distin- 
guished on  that  ground;  yet  it  seems  that  what- 
ever the  nature  of  the  right  of  action  which  the 
statute  ^yee  to  the  survivors  designated  the 
same  principle  should  be  applicable;  that  is, 
that  no  one  shall  profit  by  his  own  negligence, 
and  that,  if  any  beneficiary  of  the  action  has 
by  liis  negligence  contributed  to  the  death,  there 
should  be  no  recovery  of  damages  for  him." 
Tiffany  on  Death  by  Wrongful  Act,  {  71. 

We  cannot  understand  how  It  can  be  other- 
wise. It  is  not  a  chose  in  action  or  a  prop- 
erty  right.  But  for  the  statute,  it  would 
lapse  on  the  death  of  the  injured  one.  It  la 
a  right  resting  in  the  statute,  and  Is  given 
for  the  benefit  of  particular,  named  persons. 
If  there  be  none  such,  no  cause  of  action  can 
be  stated. 

"This  cause  of  action  is  independent  of  any 
cause  of  action  which  the  decedent  had,  and 
includes  no  damages  which  he  might  have  re- 
covered for  his  injury_  if  he  had  surviveid.  It 
is  one  beyond  that  which  the  decedent  had,  one 
proceeding  upon  altogether  different  principles." 
Mich.  Cent  E.  E.  v.  Vreeland,  227^  U.  S.  59, 
68,  33  Sup.  Ot  192,  195,  67  L.  Ed.  417,  Ann. 
Cas.  19140,  176. 

"In  one  of  the  earliest  cases  which  arose  un- 
der the  act  Coleridge,  J.,  said :  'It  wiU  be  evi- 
dent that  this  act  does  not  transfer  this  right 
of  action  to  bis  representatives,  but  gives  to 
the  representatives  a  totally  new  right  of  ac- 
tion, on  different  principles.'  Blake  v.  Midland 
Ey.  Co.,  18  Q.  B.  93,  100. 

"In  Seward  v.  The  Vera  Cruz,  10  App.  Cases, 
59,  Lord  Blackburn  said:  *A  totally  new  ac- 
tion is  given  against  the  person  who  would 
have  been  responsible  to  the  deceased  if  the 
deceased  had  lived ;  and  action  which  •  •  • 
is  new  in  its  species,  new  in  its  quality,  new  in 
its  principle,  in  every  way  new,  and  which 
can  only  be  brought  if  thert'  is  any  person  an- 
swering the  description  of  the  widow,  parent. 
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or  child,  who  under  such  circumstances  suifera 
pecuniary  Ices.' " 

Supra,  227  U.  S.  69,  S3  Sup.  Ot  195,  67  L. 
Ed.  417,  Ann.  Cas.  1914C,  178. 

WhUe  the  statute  of  1908  (Act  April  22, 
1908,  c.  149,  35  Stat  65)  was  considered  In 
this  case  wltbout  the  amendment  of  1910  (Act 
April  5,  1910,  c  143,  §  2,  36  Stat  291  [U.  §. 
Comp.  St.  1916, 1  8665]),  the  amendment  could 
not  change  the  rule  announced,  for  the  right 
to  sue  under  ^ther  section  is  purely  statu- 
tory, and  must  be  governed  by  the  same  prin- 
ciple. Indeed,  it  was  expressly  held  in  Gar- 
rett v.  L.  &  N.  Ry.  Co.,  235  U.  S.  308,  35  Sup. 
Ct  32,  59  L.  Ed.  242,  that  untU  amended  no 
recovery  upo^  the  deceased's  right  of  action 
could  be  maintained.  Other  cases  to  the 
same  effect  are  Am.  R.  R.  Co.  of  Porto  Rico 
▼.  Dldrleksen,  227  U.  S.  145,  83  Sup.  Ct.  224, 
67  L.  Ed.  456 ;  Gulf,  etc.,  R.  Co.  v.  McGinnis, 
228  U.  S.  173,  83  Sup.  Ct  426,  57  L.  Ed.  785; 
North  Carolina  R.  Co.  v.  Zachary,  282  V.  S. 
248,  34  Sup.  Ct  305,  68  L.  Ed.  691,  Ann.  Cas. 
1914C,  159 ;  Thomas  v.  Chicago  &  N.  W.  By. 
Co.  (D.  C.)  202  Fed.  766.  See,  also,  Fogarty 
V.  N.  P.  Ry.,  74  Wash.  397,  133  Pac.  609,  U 
R,  A.  1916C,  800. 

The  next  question  is  whether,  the  father 
being  barred,  the  mother  is  also  barred.  On 
this  point  there  is  considerable  conflict  in 
the  decisions  of  other  states,  but  on  account 
of  the  view  we  take  of  this  case  it  will  not 
be  profitable  to  discuss  or  attempt  to  recon- 
cile them. 

In  Vlnnette  t.  Nor.  Pac.  Ry.  Co.,  47  Wash. 
320,  91  Pac.  976,  18  L.  R.  A.  (N.  S.)  328,  this 
court  held  in  effect  that  the  negligence  of  one 
jKirent  barred  a  recovery  by  the  other,  but 
did  not  discuss  the  underlying  reasons  why 
this  should  be  so.  The  statute  (Rem.  Code, 
i  6917)  governing  the  pr<9erty  rights  of  the 
spouses  in  this  state  provides  that  all  prop- 
erty aoiuired,  exc^t  by  gift,  devise,  or  de- 
scent, shall  be  community  property.  This 
court  has  held  In  Hawkins  v.  Front  St.  Cable 
Ry.  Co.,  8  Wash.  692,  28  Pac.  1021, 16  L.  R.  A. 
808,  28  Ann.  St  Rep.  72,  Davis  v.  Seattle,  37 
Wash.  223,  79  Pac.  784,  and  later  cases,  that 
damages  recovered  for  the  wife  are  commu- 
nity property.  McKay  in  his  work  on  Com- 
munity Property,  in  section  185  says: 

"A  cause  of  action  given  to  the  parent  for 
an  injury  to  his  child  or  servant  is  community 
property.     •     •     *'" 

There  would  seem  to  be  no  good  reason 
why  under  the  statute  this  is  not  true.  From 
the  foregoing  It  will  be  seen  that  the  damages 
recovered  In  this  case,  if  any,  by  either  pai^ 
ent,  wotild  be  community  property. 

In  McFadden  v.  Santa  Ana,  etc,  Ry.  Co., 
87  Cal.  464,  on  page  467,  25  Pac.  681,  on 
page  682,  11  L.  R.  A  252,  the  court  said,  this 
being  a  suit  for  Injuries  to  the  wife  where  the 
contributory  negligence  of  the  husband  was 
set  up  as  a  defense : 

"The  right  to  recover  damages  for  a  personal 
injury  as  well  as  the  money  recovered  as  dam- 


ages is  property,  and  may  be  regarded  as  a 
chose  in  action,  *  •  *  and  if  this  right  to 
damages  is  acquired  by  the  wife  during  mar- 
riage, it  like  the  damages  when  recovered  in 
money,  is  in  this  state  (under  a  statute  similar 
to  ours)  community  property  of  the  husband 
and  wife,  *  *  *  of  which  the  husband  has 
the  management  control,  and  absolute  disposi- 
tion other  than  testamentary." 

The  court  then  held  that  the  failure  of  the 
lower  court  to  Instruct  the  Jury  that  the  con- 
tributory negligence  of  the  husband  was  a 
good  defense  to  the  action  was  error. 

[S]  Inasmuch  as  the  damages  recovered  for 
the  l)eneflt  of  the  wife  under  the  statute  and 
decisions  of  this  court  would  be  community 
property  belonging  half  to  the  father,  who  Is 
guilty  of  contributory  negligence,  and  under 
bis  sole  control  and  disposition,  there  is  no 
way  of  allowing  the  mother  a  recovery  In  this 
case  without  allowing  the  father  to  profit  by 
his  own  wrong.  This  the  law  will  not  permit 
him  to  do. 

The  judgment  is  reversed. 

ELLIS,  C.  J.,  and  MORRIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


DEAVER  V.  TRAHBT.    (No.  14010.) 
(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  Affeal  and  Ebbob  «=>265(1),  293— Neces- 
sity OF  Motion  fob  New  Tblal — Excep- 
tions— Statute. 

Where  there  were  no  findings  of  fact  plain- 
tiff was  not  called  npou  to  take  any  exceptions 
to  the  court's  conclusions  as  to  what  the  facta 
were,  nor  was  he  required  to  take  exceptions  to 
the  court's  judsment  by  moving  for  a  new  trial, 
Rem.  Code  1915,  {  382,  providing  that  it  shaU 
not  be  necessary  or  proper  to  take  or  enter  an 
exception  to  an^  ruling  or  decision  which  is  em- 
bodied in  a  written  judgment  order,  or  journal 
entry  in  the  cause. 

2.  Abatement  and  Revivax  €=>8(7)  — Pen- 
dency of  Action. 

.  Judgment  in  an  action  for  specific  perform- 
ance by  the  purchaser  of  land  against  the  seller, 
the  purchaser  offering  payment  of  the  balance 
due,  and  seeking,  in  the  alternative,  that  the 
seller  be  required  to  account  for  payments  made 
to  him,  was  not  res  adjudicata  of  the  seller's 
right  to  recover,  in  an  independent  action  on  a 
note  given  to  him  by  the  buyer,  the  execution  of 
the  note  having  been  wholly  unconnected  with 
the  contract  of  sale  of  the  land,  and  in  such  ac- 
tion the  purchaser's  ^lea  of  another  action  pen^ 
ing  was  not  good,  since  a  defendant  having  a 
cause  of  action  against  a  plaintiff  wholly  inde- 
pendent of  the  claim  and  relief  sought  by  plain- 
tiff is  not  bound  to  set  up  bis  independent  caese 
of  action  as  a  defense,  though  it  is  such  that  he 
may  be  permitted  to  do  so,  but  may  bring  an  in- 
dependent action  to  enforce  his  claim  without 
bem^  subjected  to  the  plea  of  another  action 
pending  or  of  res  adjudicata. 

Department  2.  Appeal  from  Superior 
Court  Kitsap  County;  Walter  M.  Frendi, 
Judge. 

Action  by  James  Deaver  against  George 
Trahey.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded,  with  directions  to  enter 
Judgment  for  plaintiff. 
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Garland  &  McLenei  of  Bremertxjo,  for  ap- 
pellant. Wm.  O.  Badlng;  of  Bi'emerton,  for 
respondent. 

PARKER,  J.  The  plaintiff,  Deaver,  seeks 
recovery  npon  a  promissory  note  executed 
and  delivered  to  him  by  the  defendant,  Tra- 
hey.  Trial  upon  the  merlta  In  the  superior 
court  tor  Kitsap  county  sitting  without  a 
jury  resulted  in  Judgment  ta  favor  of  the  de- 
fendant The  judgment  was  rendered  by  the 
trial  court  upon  the  theory  that  in  another 
action  pending  between  the  same  parties 
there  was  being  litigated  the  question  of  the 
plaintiff's  right  to  recover  from  the  defend- 
ant upon  the  note  here  sued  upon.  From 
this  disposition  of  the  cause  the  plaintiff  has 
appealed  to  this  court. 

[1]  Respondent  moves  to  dismiss  the  ap- 
peal. This  motion  seems  to  be  rested  wholly 
upon  the  ground  that  appellant  made  no  mo- 
tion for  new  trial.  The  contention  seems  to 
be  that,  since  there  were  no  findings  of  f&ct 
ma^e  by  the  trial  court  nor  redtala  in  the 
judgment  which  could  be  construed  as  find- 
ings of  fact,  a  motion  for  new  trial  was  nec- 
essary In  the  sense  that  exceptions  to  find- 
ings of  fact  are  necessary.  We  are  unable  to 
agree  with  this  contention.  There  being  no 
findings  of  fact,  appellant  was  not  called  up- 
on to  take  any  exceptions  to  the  court's  con- 
clusions as  to  what  the  facts  were,  nor  was 
appellant  reciuired  to  take  exceptions  to  the 
court's  judgment  Section  382,  Rem.  Code, 
provides  that: 

"It  shall  not  be  necessary  or  proper  to  take 
or  enter  an  exception  to  any  ruhng  or  decision 

*  *    *    which  is  embodied  in  a  written  judg- 
ment,  order   or  journal    entry   in    the    cause. 

•  •    • " 

The  motion  to  dismiss  is  denied. 

The  controlling  facts  are  not  in  dispute. 
The  note  here  sued  upon  was  executed  on 
November  10,  1900.  It  Is  for  the  principal 
sum  of  $200,  with  12  per  cent,  interest  there- 
on, no  part  of  which  has  been  paid.  The  rec- 
ord in  the  pending  action,  which  is  here  of- 
fered In  evidence,  discloses  the  following 
facts  In  so  far  as  we  need  notice  them:  In 
July,  1909,  appellant  entered  into  a  contract 
with  respondent,  by  the  terms  of  which  he 
agreed  to  sell  and  respondent  agreed  to  pur- 
chase certain  real  property  in  Kitsap  county. 
Payment  therefor  was  to  be  made  in  install- 
ments. After  a  number  of  the  installments 
had  been  paid  to  appellant  he  conveyed  the 
property  under  such  circumstances  as  to  ren- 
der doubtful  his  ability  to  cause  good  title  to 
be  vested  tn  respondent  in  pursuance  of  the 
contract  of  sale.  Respondent  then  commenced 
that  action,  seeking  spedflc  performance  of 
the  contract,  offering  payment  of  the  balance 
which  he  claimed  to  be  due  upon  the  con- 
tract, and  seeking  In  the  alternative,  in  the 
event  specific  performance  could  not  be  had 
because  of  appellant's  conveyance  of  the 
property,  that  appellant  be  required  to  ac- 
connt  for  the  payments  made  to  him  by  re- 


spondent upon  the  purchase  price,  and  that 
judgment  be  rendered  accordingly.  The  note 
here  sued  upon  is  not  mentioned  In  any  of 
the  pleadings  or  evidence  introduced  in  that 
action,  In  so  far  as  Qie  proof  in  this  record 
shows.  The  note  is  in  no  manner  drawn  in 
question  In  that  action,  unless  we  are  to 
hold  that  it  la  necessarily  Involved  in  the  ac- 
counting therein  prayed  for  by  respondent. 

[2]  The  defense  of  another  action  pending, 
here  made  in  respondent's  behalf,  is  rested 
upon  the  theory  that  ai^ellant  was  bound  to 
set  up  this  note  as  a  set-off  or  counterclaim 
In  that  action  as  against  the  claim  of  re- 
spondent fbr  an  accounting  therein.  This,  it 
seems  to  us,  is  nothing  more  than  a  conten- 
tion in  respondent's  behalf  that  this  note 
must  be  set  up  as  a  defense  or  counterclaim 
against  whatever  damage  may  have  been  suf- 
fered by  respondent  from  a  breach  of  the 
contract  of  sale  of  the  property  by  appellant 

Now,  nothing  could  seem  plainer  from  the 
record  before  ns  than  that  the  execution  of 
this  note  was  wholly  unconnected  with  the 
sale  contract  and  the  alleged  damages  flow- 
ing from  Its  breach  which  were  sought  to  be 
recovered  in  the  event  spedflc  performance 
could  not  be  had.  In  other  words,  this  note 
constitutes  a  cause  of  actitm  In  favor  of  ap- 
pellant and  against  respondent  wholly  inde- 
pendent of  all  matters  drawn  In  question  in 
that  action.  It  being  dear  that  this  note  was 
not  in  fact  drawn  in  question  In  that  action, 
either  by  pleadings  or  evidence,  the  question 
here  Is,  Was  it  necessarily  Involved  therein 
in  the  sense  that  the  judgmmt  to  be  render- 
ed in  that  action  would  become  res  judicata 
of  appellant's  right  to  recover  in  this' action 
upon  the  note?  It  seems  settled  by  the  great 
weight  of  authority,  In  the  absence  of  stat- 
ute, that  a  defendant,  having  a  cause  of  ac- 
tion against  a  plaintiff  wholly  independent  of 
the  daim  and  relief  sought  by  the  plaintiff 
in  the  particular  action,  is  not  bound  to  set 
up  such  independent  cause  of  action  as  a  de- 
fense in  the  action,  even  though  his  cause 
of  action  is  such  that  he  may  be  permitted  to 
do  so,  but  may  bring  an  Independent  action 
to  enforce  his  claim  without  being  subjected 
to  the  plea  of  another  action  pending  or  of 
res  judicata  as  a  defense  thereto.  In  50  R. 
C.  L.  972,  it  is  said: 

"The  distinction  between  defenses  which  are 
lost  if  not  set  up  by  a  defendant  and  those 
which  need  not  be  invoked  by  him  depends  on 
the  dosenesB  of  the  relationship,  between  the 
plaintiff's  cause  of  action  and  the  defense.  A 
fact  which  is  impliedly  or  exnressly  involved  in 
a  judgment  is  considered  merged  therein  so 
that  it  cannot  be  again  litigated,  but  a  separata 
cause  of  action  will  not  necessarily  be  merged, 
and  therefore  need  not  be  pleaded  as  a  defense. 
While  a  judgment  is  decislTe  of  the  points  rais- 
ed bj  the  pleadings,  or  which  might  properly  be 
predicated  upon  them,  it  does  not  embrace  any 
matters  which  might  have  been  brought  into 
the  litigation,  or  caases  of  action  which  the 
plaintifb  might  liave  joined,  but  which  in  fact 
are  not  joined  or  embraced  in  the  pleadings. 
It  is  generally  held  that  a  set-off  may  or  may 
not  be  pleaded,  at  the  election  of  the  defend- 
ant;  and  if  not  pleaded,  the  right  to  sue  upon 
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it  as  an  independent  canse  of  action,  or  to  i«Iy 
upon  it  in  defense  to  anotlier  action  bg  the 
same  plaintiff,  is  not  affected  or  impaired  by  a 
judgment  against  the  defendant" 

These  obserrations  and  the  following  &vr 
thorities  seem  to  us  to  render  it  plain  that 
the  p^idency  of  the  action,  which  respondent 
here  claims  as  being  a  defense  against  appel- 
lant's right  to  recover  upon  this  note,  Is  un- 
availing  to  respondent  In  this  action.  Roach 
V.  Prlvett,  90  Ala.  391,  7  South.  808,  24  Am. 
St.  R^.  819;  Indiana  Farmers',  etc.,  Go>  v. 
Stratton,  4  Ind.  App.  566,  31  N.  B.  380; 
Trautweln  v.  Twin  City  Iron  Works,  55  Minn. 
264,  56  N.  W.  760;  Riley  v.  Hale,  158  Mass. 
240,  33  N.  E.  491;  34  Cyc.  758;  Brice  v. 
Starr,  93  Wash.  501,  161  Pac.  347. 

We  conclude  that  the  judgment  of  the  trial 
court  must  be  reversed,  and  appellant  award- 
ed Judgment  against  respondent  for  the  full 
amount  of  the  principal  of  the  note,  together 
with  Interest  thereon  at  12  per  cent  per  an- 
num from  November  10,  1909. 

The  cause  Is  remanded  to  the  superior 
court,  with  directions  that  it  enter  Judgment 
accordingly. 

BliUS,  C.  J.,  and  HOLCOMB,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


In  re  ANDERSON  et  aL    (No.  14082.) 
(Supreme  Court  of  Washington.    Aug.  17, 1917.) 

1.  Contempt  «=»24^Evidenoe— Sufficienct. 

The  guardian  having  testified  upon  his  final 
account  that  he  had  $1,260  which  he  could  pay 
over,  where  he  failed  pursuant  to  the  order  of 
the  court  to  pay  over  such  amount,  he  was 
guilty  of  contempt. 

2.  CowTEMPT  <&=»24— Failubb  to  Pay  Monet 
—Excuse. 

The  guardian  having  testified  without  qual- 
ification upon  his  final  account  that  he  had 
(1,250  which  he  could  pay  over,  that  the  money 
had  been  raised  by  the  guardian's  brother  and 
withdrawn  subsequent  to  the  hearing  upon  the 
final  account  was  no  excuse  for  faUure  to  turn 
over  the  money. 

3.  CJoNTEUPT  (9=354(6)— AmDAvrr  in  Sttfpobt 
or  Affuoation. 

Where  the  record  shows  that  the  ward  filed 
an  affidavit  in  support  of  his  application  for  or- 
der to  show  cause,  and  upon  the  hearing  on  the 
return  thereto  tlie  guardian  was  directed  to  pay 
over  the  money  before  the  day  to  whidi  the 
proceeding  was  continued,  there  was  no  merit  in 
the  claim  that  the  facts  constituting  contempt 
were  not  made  to  appear  by  affidavit 

4.  (TONTEMPT  ^=984— POWEBS  OF  COUBT. 

The  superior  court  had  power  to  make  an 
order  adjudging  the  guardian  in  contempt  and 
committing  him  to  the  county  jail  until  he  com- 
plied with  an  order  to  pay  over  funds  of  the 
ward. 
6.  CoHTEMPT  *»80— Violation  of  Codbt  Ob- 

DEBr— FKOCEEniNOS. 

A  contempt  proceeding  for  faUure  of  a 
guardian  to  pay  over  funds  of  his  ward  pursu- 
ant to  an  order  of  the  court  was  not  detective 
because  not  brought  in  the  name  of  the  state. 


Department  1.  Apgesl'  ttowat  Saperton 
Conirt,  King  County;   Elrerett  Smttb,  Judge. 

In  the  matter  of  the  gnardlansblp  ott  Butt - 
nlng  Martin  Anderson  >  and  anotSer,  From 
an  order  of  the  superior  oourt  adjudging; 
John  Kalberg,  guardian,  to  be  lit '  contempt-, 
for  failure  to  pay  over  ceirtalik  noaey,  he- 
appeals.     Affirmed. 

See,  also,  167  Pac.  71; 

Walter  B.  Allen,  of  Seattle,  tvt  appellant. 
Saunders  ft  Nelson,  of  Seattle,  for  respond*- 
ent. 

MAIN,  J.  This  is  an  appeal  from  an 
order  of  the  superiw  court  adjudging-  Johni 
Kalberg  to  be  In  oontempt  thereof  for  bis. 
failure  to  pay  over  to  Albln  Elmer  Anderson, 
for  whom  Kalberg-  had  beea  guardian,  the- 
sum    of    $1,250. 

The  facts  are  these:  On  September  2J, 
1909,  Kalberg  was  appointed  guardian  tor- 
Hennlng  Martin  Anderson  and  Albln  Elmer 
Anderson,  and  tliere  came  Into  his  posses- 
sion, as  such  guardian,  the  sum  of  $2,289.50; 
belonging  to  th»  minors  in  equaV  proportion.. 
This  appeal  Is  only  concerned  with  the  estate- 
of  Albln  Elmer  Anderswi,  who,  on  the  6thi 
day  of  July,  1916,  became  of  age.  Soon  af- 
ter this  time  the  guardian  caused  a  report 
of  his  doings  as  such  to  b»  prepared  and 
filed.  Subsequently,  objections  to  this  rcpoirt 
were  presented,  and  the  cause  came  oa  for 
bearing  on  the  7th  day  oif  August,  1916. 
This  trial  resulted  In  a  Judgment  to  the 
effect  that  the  guardian  owed  bis  ward  the 
sum  of  $1,380.85.  During  the  hearing  upon 
the  final  account,  which  resulted  In  the 
Judgment  Indicated,  the  following  occurred 
while  Kalberg  was  upon  the  witness  stand: 

"Q.  And  yon  are  ready  and  able  to  make  set- 
tlement now  with  the  yonnger  man  (Albin  Elmer 
Anderson)?  A.  Yes,  sir.  *  *  *  Q.  Now  on 
July  6,  1916,  when  Albin  Anderson  became  of 
age,  you  had  no  money  whatever  in  the  I^rst 
State  Bank,  did  you?  A.  No,  sir.  Q.  Nor  in 
any  other  bank?  A.  Now  I  don't  know  what 
to  say  about  that  I  might  have  had  money  in 
other  banks,  but  I  don't  know  why  that  should 
be  gone  into,  what  I  had  in  other  banks.  Now 
as  far  as  having  the  money,  if  that  is  what  yon 
are  driving  at,  I  didn't  have  it  Q.  You  didn't 
have  it  on  July  6,  1916?  A.  No,  I  didn't  but  I 
raised  it  afterwards.  I  didn't —  Q.  By  the  way, 
it  is  now  said  that  you  have  $1,196.61  without 
any  interest  on  it  Have  yon  got  that  now?  A. 
I  have  got  more  than  that    Q.  Where  is  it? 

"Mr.  Allen:  I  have  it  in  a  safe  deposit  in 
cold  cash. 

"Mr.  Saunders:  I  would  like  to  have  it  here. 

"The  Court :  If  he  says  that  he  has  it,  I  pre- 
sume that  will  be  sufficient  If  the  order  of  the. 
court  is  made  on  this  and  he  does  pay  it — 

"Mr.  Allen:  Before  I  had  Iiim  file  that  report 
I  had  the  money  put  up  in  cash,  Eind  I  have  it 
now  In  the  safe-deposit  box,  and  it  was  there 
when  this  account  was  first  brought  up  for  hear-^ 
ing  before  Judge  Dykeman.  I  had  It  at  that 
time  in  my  pocket  in  the  courthouse  and  it  is 
now  in  the  safe-deposit  box. 

"The  Court:  Very  well.  Q.  Where  did  you 
get  that  money  that  yon  turned  over  to  your 
lawyer? 


«=3For  othsr  cases  see  s&me  topic  and  KSY-NUMBEK  in  all  Xey-NumtNiaA  DlgeiU  and  Indexas 
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"Mr.  Allen:  I  object  to  that  I  don't  think  it 
ia  materiaL 

"The  Court:  I  don't  think  the  source  of  it  is 
material,'  Tf  he  actually  has  the  money  coming 
to  the  younger  boy,  he  is  prepared.  I  don't 
think  it  is  material  as  to  the  source  from  which 
he  gets  it  as  long  as  it  ia  on  hand  for  that  pur- 
Q.  When  the  young  man  became 


pose,    '    '  _ 

of  age  on  the  Bth  of  this  month,  did  you  go  into 
your  attorney's  office  and  tell  him  to  prepare 
the  account  and  get  it  ready,  or  within  just 
about  that  time?  A.  Tes,  after  he  had  seen  me, 
of  course.  •  •  •  Q.  And  before  you  filed  this 
account  that  we  have  got  in  here  now  yon  went 
out  and  got  the  money  did  yoa  not,  |1,250?  A. 
Yes,  sir," 

After  the  judgment  entered  on  Angnst  24, 
1916,  In  which  It  was  found  that  the  guard- 
ian was  Indebted  to  the  ward  In  the  sum  of 
?1 ,390.85.  neither  the  $1,250  which  the  guard- 
Ian  testified  upon  the  hearing  that  he  had, 
and  which  his  counsel  assured  the  court  was 
In  a  safe-deposit  box,  nor  any  other  sum, 
was  paid  to  the  ward.  On  the  24th  day  of 
August,  1916,  the  ward  applied  to  the  court 
for  an  order,  directed  to  the  guardian,  re- 
quiring him  to  show  cause  why  he  should 
not  pay  over  to  the  ward  the  |1,250  men- 
tioned. This  application  was  supported  by 
an  affidavit.  On  the  same  day,  an  order  to 
show  cause  was  Issued,  returnable  on  the 
29th  day  of  Augrist,  1916.  The  hearing  upon 
the  show  cause  order  was  held  on  the  5th 
day  of  September.  1916,  and  Kalberg  was  di- 
rected to  forthwith  "pay  over  to  said  Albin 
Elmer  Anderson  the  said  sum  of  $1,250  on 
or  before  the  15th  day  of  September,  1916, 
and  the  said  matter  of  contempt  to  be  con- 
tinued to  said  last  mentioned  date.  *  •  •" 
The  money  was  not  so  paid  oyer,  and,  on 
September  20,  1916,  an  order  was  entered, 
committing  Kalberg  to  the  county  jail  until 
such  time  as  he  should  turn  over-to  the  ward 
the  $1,260.  It  is  from  this  order  that  the 
appeal  Is  prosecuted. 

[1]  It  is  first  contended  that,  under  the 
findings  in  the  judgment  entered  upon  the 
final  aconnt,  the  guardian  is  not  subject  to 
be  committed  for  contempt,  but  this  con- 
tention Is  not  well  founded.  Upon  the  hear- 
ing which  resulted  in  that  judgment,  the 
guardian  testified  that  he  had  $1,250  which 
he  could  pay  over,  and  his  counsel  assured 
the  court  that  it  was  in  the  safe-deposit 
box.  That  the  guardian  may  have  previons- 
ly  commingled  the  ward's  funds  with  his 
own,  and  bad  subsequently  become  insol- 
vent. If  such  be  the  fact,  would  not  excuse 
the  failure  to  turn  over  the  $1,250  which 
It  was  claimed  upon  the  hearing  that  he 
then  had. 

[21  It  Is  next  claimed  that  the  guardian 
cannot  be  adjudged  guilty  of  contempt  If 
It  were  beyond  his  power  to  make  the  pay- 
ment at  the  time  ordered  so  to  da  The  ex- 
cuse offered  for  failure  to  comply  with  the 
order  was  that  the  $1,250  bad  been  raised 
by  the  guardian's  brother,  but  that  subse- 
quent to  the  bearing  upon  the  fhial  account 


the  brother  had  withdrawn  the  money  and 
refused  to  allow  It  to  be  paid  over.  The  ftict 
that  the  brother  had  any  claim  to  the  money, 
or  had  anything  to  do  with  the  raising  of 
the  amoupt  thereof  was  not  called  to  the 
attention  of  the  court  upon  the  hearing. 
On  the  contrary,  the  court  was  given  to  un- 
derstand that  the  money  was  readily  avail- 
able, and  would  be  immediately  paid  over 
when  the  judgment  was  entered.  Had  not 
this  been  the  understanding  of  the  trial 
judge,  be  undoubtedly  would  bare  directed 
the  money  to  be  brought  into  court  when 
the  ward's  counsel  suggested  that  this  be 
done.  TSie  excuse  offered  for  failure  to  turn 
over  the  money  was  not  sufficient 

[3]  It  is  next  claimed  that  the  failure  of 
the  guardian  to  pay  over  the  money  -was  not 
brought  to  the  attention  of  the  court  by  affi- 
davit. The  record  shows  tliat  the  ward  filed 
an  affidavit  in  support  of  bis  application  for 
a  show  cause  order,  and  upon  the  hearing 
aa.  the  return  thereto  the  guardian  was  di- 
rected to  forthwith  pay  over  the  money 
before  a  certain  date,  and  the  cause  was 
continued  to  tliat  date.  Under  these  facts 
there  can  be  no  merit  in  the  dalm  that  the 
facts  shown  to  the  court  constituting  the 
contempt  were  not  made  to  appear  by  afll- 
davit 

[4]  There  seems  to  be  some  claim  that  the 
court  was  without  power  to  enter  the  order 
adjudging  the  guardian  to  be  in  contempt 
and  committing  him  to  the  county  jail  un-" 
tU  the  order  should  be  complied  with.  This 
question  is  fully  discussed  in  State  ex  rel. 
Sargent  v.  Superior  Court,  71  Wash.  495^ 
128  Pac.  1077,  and  under  the  holding  in  that 
case  the  trial  court  had  the  iwwer  to  make 
the  order. 

[S]  The  final  contention  is  that  the  con- 
tempt proceeding  is  defective  because  It  Is 
not  brought  In  the  name  of  the  state,  but 
this  contention  Is  without  merit,  as  will  be 
seen  by  an  examination  of  the  cases  of  Po- 
land V.  Poland,  63  Wash.  697,  116  Pac.  2, 
and  Wright  v.  Suydam,  79  Wash.  550,  140 
Pac.  578,  in  which  cases  the  question  is 
fully  considered,  and  determined  adversely 
to  the  contention  here  made. 

The  judgment  wUI  be  tifflrmed. 

ELMS,  a  J.,  and  CHADWIOK,  MOBRIS, 
and  WEBSTER,  33.,  concur. 


In  re  AMBERSON  et  aL    (No.  14114.) 
(Supreme  Court  of  Washington.    Aug.  17, 1017.) 

1.  GtTABDIAN   AND    WaBD  «3>68  —  TBARSAO- 
TI0N8  BETWEEN. 

Transactions  between  guardian  and  ward 
are  acmtinized  with  great  care,  and  thnt  the 
ward  has  arrived  at  majority  at  the  time  of  set- 
tlement will  not  relax  the  rule. 

2.  GUAKDIAN  AND  Wabd  «s»64— Gonvebsion 
—Loan  to  Gttabdiak. 

Where  the  guardian  had  converted  and  dis- 
sipated the  fund,  that  the  ward  after  he  became 
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of  age  promised  to  lend  the  money  to  the  guard- 
ian 'would  not  constitute  a  loan  behind  which 
the  guardian  could  conceal  hia  malfeasance. 

3.  Ijmitation  or  Actions  ®=j100(7)— Action 

BY    WABD — FKAUD — DlSOOVEKT. 

Under  statute  {iroviding  that  an  Sction  shall 
be  commenced  within  three  years  after  the  fraud 
has  been  discovered  a  ward  will  not  be  held  to 
the  discovery  of  fraud  concealed  from  him  by 
his  guardian  under  the  pretense  of  borrowing 
from  the  ward  money  already  expended  by  the 
guardian. 

4.  GUAKDIAN  AND  WABO  9=>150— COUPENSA- 

TioN  OF  GuABDiAN— Where  Gttabdian  Uses 

Fund. 
Where  no  account  of  the  estate  was  ever 
kept,  but  the  money  placed  to  the  personal  cred- 
it of  the  guardian  and  used  by  him,  the  guard- 
ian was  not  entitled  to  compensation. 

5.  Gtjabdian  AND  Wabd  9=>64r— Monet  Used 
BY  GuABDiAN— Liability  fob  Inteeebt. 

Where  no  account  of  the  estate  was  ever 
kept,  but  the  money  placed  to  the  personal  cred- 
it of  the  guardian  and  used  by  him,  the  guardian 
was  liable  for  interest  at  the  legal  rate  from 
time  of  his  appointment. 

Department  1.  Appeal  from  Superior 
Court,  King  County;    Sverett  Smith,  Judge. 

In  the  matter  of  the  guardianship  of  Hen- 
nlng  Martin  Anderson  and  another,  minors. 
From  a  decree  of  the  court  upon  objection  to 
the  allowance  of  the  account  ot  John  ECal- 
berg,  guardian,  he  appeals.    Affirmed. 

See,  also,  107  Pac.  70. 

Walter  B.  Allen,  of  Seattle,  for  appellant 
Saunders  &  Nelson,  of  Seattle,  for  respondent. 

MAIN,  J.  John  Kalberg  was  appointed 
guardian  of  the  estates  of  Banning  Martin 
Anderson  and  Albin  Elmer  Anderson,  minors, 
on  September  27,  1909.  Hennlng  Martin  An 
derson  became  of  age  on  May  22,  1911.  On 
February  2,  1912,  Kalberg  filed  an  account 
showing  11,221.61  due  his  ward.  The  ward 
admitted  the  correctness  of  the  account  It 
was  approved  by  the  court  after  allowing 
an  attorney's  fee  of  $25,  for  the  sum  of 
$1,196.61.  The  amount  due  was  not  paid 
over.    The  younger  ward  became  of  age  July 

6.  1916.  Kalberg  filed  another  account,  re- 
citing the  proceeding.  That  his  account  with 
Hennlng  Martin  Anderson  had  been  approv- 
ed. That  the  amount  due  Albln  Elmer  was' 
$1,106.61,  less  attorney's  fees  to  be  allowed 
by  the  court  and  cost  of  a  surety's  bond; 
that  be  had  In  his  previous  account  credited 
himself  with  $213  interest  on  the  whole  es- 
tate, but  had  not  since  the  filing  thereof 
credited  himself  with  Interest  because  he  had 
received  no  interest,  and  that  he  had  been 
allowed  no  compensation.  He  prayed  that 
he  be  allowed  costs,  compensation  and  cer- 
tain sum  advanced  to  Hennlng  Martin  An- 
derson aggregating  the  sum  ot  $386.61,  and 
that  his  account  be  approved.  The  wards 
objected  to  the  allowance  of  the  account, 
claiming  that  the  gross  amount  due  the  Joint 
estate  was  $2,289.50,  'with  interest  at  the  le- 
gal rate  from  September  27,  1900;   that  the 


estate  had  been  misappropriated  and  con- 
verted to  the  use  of  the  guardian,  and  pray- 
ing that  the  discharge  of  the  guardian  be 
withheld  until  the  full  payment  of  the 
amount  theretofore  found  to  be  due  Hennlng 
Martin  Anderson.  The  guardian  answered, 
denying  any  conversion  of  the  fund,  and  al- 
leging that  after  the  time  of  the  settlement  of 
his  account  Hennlng  Martin  Anderson  had 
loaned  him  personally  the  amount  found  to 
be  due,  and  that  any  amount  that  might  be 
owing  was  owing  from  him  as  an  Individual; 
that  three  years  had  elapsed  from  the  time  of 
the  settlement  of  the  account  and  the  loan- 
ing of  the  money,  and  that  the  claim  was 
barred  under  the  statute  of  limitations. 

The  court  found  against  the  guardian  upon 
all  the  issues,  finding  that  Hennlng  Martin 
Anderson  was  entitled  to  recover  the  net  sum 
of  $1,026.38,  and  that  Albln  Elmer  Ander- 
son was  entitled  to  recover  the  net  sum  of 
$1,390.85.  No  compensation  was  allowed,  and 
interest  was  charged  from  the  time  of  the 
appointment    Kalberg  appeals. 

We  have  reviewed  the  record  and  find  that 
the  charge  of  misappropriation  and  conver- 
sion of  the  fund  is  sustained.  We  have  one 
question  of  mixed  law  and  tact  and  one  ot 
law.  First  Whether  Hennlng  Martin  An- 
derson loaned  the  amount  found  to  be  due 
blm  on  February  2,  1912,  to  bis  guardian, 
and.  If  so,  whether  hia  claim  Is  barred  by 
the  statute  of  limitations. 

Kalberg  testifies  that  he  borrowed  the 
m<Miey.  Aside  from  Kalberg's  own  testimony, 
his  whole  case  depends  upon  the  testimony 
of  one  or  more  witnesses  who  testify  that 
the  boy  told  them  that  he  had  loaned  hia 
money  to  Kalberg.  He  admits  that  he  so 
stated  to  these  witnesses.  We  can  admit  the 
truth  of  all  that  Kalberg  and  his  witnesses 
testify  to,  and  still  find  there  was  no  loan. 

[1]  Transactions  between  guardian  and 
ward  are  scrutinized  with  great  care. 

"Knowing  the  powerful  influence  which  a 
guardian  has  over  his  ward,  especially  when  the 
whole  estate  of  the  ward  is  in  the  hands  and  con- 
trol of  the  guardian,  courts  of  equity  have  ever 
regarded  with  jealous  watchfulness  aH  trans- 
actions between  guardian  and  ward,  and  where 
such  position  or  influence  is  strengthened  by 
the  fact  of  intimate  relationship  existing  be- 
tween the  parties,  greater  reason  exists  for  the 
strict  adherence  to  the  mle  above  announced. 
Whenever  a  transection  between  guardian  and 
ward  which  is  prejudicial  to  the  interests  of  tJie 
latter  is  brought  under  the  scrutiny  of  a  court 
of  equity,  there  is  a  strong  presumption  that 
the  transaction  has  resulted  from  the  undue  in- 
fluence which  the  guardian  is  presumed  to  have 
over  the  ward,  and  the  law  casts  the  burden  ot 
proof  upon  the  guardian  to  establish  to  the  sat- 
isfaction of  the  court  that  the  act  proceeded 
from  the  independent  and  uninfluenced  will  ot 
the  ward."  Baum  v.  Hartmann,  226  HI.  160, 
80  N.  E.  711,  117  Am.  St  Rep.  216;  Williams 
v.  Davison's  EJstate,  133  Mich.  844,  94  N.  W. 
1048 :  Harrison  v.  Harrison,  21  N.  M.  372,  155 
Pac.  35«,  L.  K.  A.  1916E,  864 ;  Daniel  v.  Tolon, 
(Pa.)  157  Pac.  756 ;  12  B.  O.  L.  61 ;  Schooler's 
Domestic  Behitions,  |  887. 
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Tbls  rale  Is  applied  without  relaxation  In 
the  settlement  of  accounta  Baum  v.  Hart- 
mann  supra;  21  Oye.  leOF;  Schouler's  Do- 
mestic Relations,  {  388. 

And  even  the  fact  that  the  ward  has  at- 
tained his  majority  at  the  time  of  settle- 
ment wUl  not  be  snffident  to  exempt  the 
guardian  from  Its  c^eratton.  Baum  t.  Hart- 
maim,  supra. 

"The  rule  is  elementary  that,  even  after  the 
ward  attains  majority  and  the  guardian's  ac- 
counts bare  been  settled,  while  the  disability  of 
infancy  has  been  removed,  that  arising  from  the 
trust  relation  is  but  slightly  diminished,  and  con- 
tracts between  the  guardian  and  ward  are  stru- 
tinised  with  the  utmost  care  and  caution,  and, 
if  the  guardian  derives  a  benefit  or  the  ward 
suffers  a  loss  by  the  transaction,  it  will  not  be 
sustained  if  the  court  is  convinced  that  there  is 
lacking  the  element  of  the  utmost  fairness  and 
good  faith."  'Williams  v.  Davison's  Estate, 
supra. 

[2,  S]  To  make  a  loan  there  must  be  a 
fnnd  presently  available  to  the  loaner.  To 
say  that  a  gnardlan  who  had  converted  and 
dissipated  a  fund  could  conceal  his  mal- 
feasance under  the  cloak  of  a  loan,  although 
it  were  so  understood  In  terms,  would  be  a 
travesty  upon  Justice.  The  ward  made  no 
loan  because  there  was  nothing  to  loan.  The 
guardian  borrowed  nothing  because  there 
was  nothing  to  borrow.  His  account  stands 
as  an  unpaid  balance.  While  the  courts  have 
applied  the  statute  of  limitations  to  transac- 
tions between  guardian  and  ward,  they  have 
not  lost  sight  of  the  equities  of  the  case 
where  the  controlling  statute  provides  that 
an  action  shall  be  commenced  within  three 
years  after  the  fraud  is  discovered.  Wick- 
ham  v.  Sprague,  18  Wash.  466,  51  Pac.  1055. 
Certainly  the  ward  should  not  be  held  to  the 
discovery  of  the  fraud  practiced  upon  him  at 
the  very  time  his  guardian  was  practicing 
an  active  deception  and  concealing  bis  de- 
falcation under  the  pretense  of  borrowing  a 
nonexistent  fund. 

[4]  Second.  Compensation  is  usually  de- 
nied a  defaulting  guardian.  The  decree  Is 
amply  Justified  In  this  case.  Huddleston  t. 
Henderson,  181  111.  App.  176;  Woener  on 
American  Law  of  Guardianship,  §  357. 

No  excusatory  facts  are  pleaded  or  proved 
to  relieve  the  malfeasance  of  the  guardian, 
and  it  follows  that  the  loss  to  his  ward  is  not 
to  be  enhanced  by  a  profit  which  ought  to  rest 
upon  the  legal'  ground  of  a  service  measur- 
able in  fidelity  and  loyalty  to  the  trust 

[t]  The  guardian  complains  because  the 
coort  found  that  he  bad  converted  the  share 
of  Albln  Elmer  Anderson  at  a  time  prior  to 
the  time  he  filed  an  account  showing  the 
amount  due  Hennlng  Martin  Anderson,  and 
was  then  and  Is  now  unable  to  pay  the 
amount,  and  because  of  this  delinquency  has 
been  charged  interest.  The  testimony  shows 
that  no  account  of  the  estate  was  ever  kept ; 
that  the  money  was  placed  to  the  personal 
credit  of  the  guardian  and  used  by  him,  and 


by  at  least  two  firms  In  which  he  was  a  part- 
ner in  the  prosecution  of  personal  and  pri- 
vate enterprise.  Kalberg  failed  in  business, 
and  at  the  time  the  elder  ward  became  of 
age  was  utterly  without  means  of  his  own. 
He  took  the  fund  expecting  to  profit  by  its 
use.  Surely  the  law  will  not  allow  compen- 
sation nor  permit  him  to  say  that  he  should 
not  pay  interest  because  he  faUed  in  his  en- 
terprises and  for  that  reason  received  no 
profit.  To  do  so  would  make  the  ward  as- 
sume the  hazards  attending  private  enter- 
prises. It  would  be  to  say  generally  that  a 
debtor  is  excused  from  the  payment  of  In- 
terest if  his  speculatlou  fails. 

"Should  the  guardian  employ  the  fund  in  pur- 
poses of  his  own,  seeking  to  make  a  profit  for 
himself  (apart  from  any  question  of  fraud  that 
may  arise)  there  is  in  such  case  no  such  labor 
performed,  or  skill  exerted  in  behalf  of  the 
ward  as  needs  to  be  compensated."  Burke  v. 
Turner,  85  N.  0.  500. 

The  finding  of  the  court  rests  upon  the  tes- 
timony of  the  gnardlan  himself,  and  this 
court  will  not  refine  the  law  to  the  point  of 
technicality  to  relieve  him  of  a  state  of  facts 
of  his  own  making. 

Judgment  affirmed. 

BLI/IS,  0.  J.,  and  MORRIS,  WEBSTER, 
and  CHADWIOK,  JJ.,  concur. 


PliUMMER  et  al.  v.  NORTHERN  PAO.  RT. 
00.    (No.  14046.) 

(Supreme  Court  of  Washington.    Aug.  22, 1017.) 

1.  Infants  4s>58(1)  —  Repudiation  ot  Con- 

TBACT. 

Where  a  minor,  who  had  sustained  personal 
injuries  from  a  railroad,  went  to  a  firm  of  attor- 
neys and  contracted  with  them  to  prosecute  his 
claim,  guardian  ad  litem  being  appointed,  the 
subsequent  acts  of  the  minor  in  applying  for  a 
general  guardian  and  making  an  independent 
settlement  with  the  road  sufficient^  indicated 
his  intention  not  to  be  bound  by  bis  contract 
with  the  attorneys,  thus  repudiating  it,  since 
any  act  showing  unequivocably  a  renunciation 
of  a  contract  made  during  minority  is  sufficient 
to  avoid  it. 

2.  Infants  4s»50  —  loABiLirr  roa  Nbobs- 

SABIES. 

An  infant's  contract  for  necessaries  is  not 
valid  and  binding  upon  him;  but  he  is  liable 
on  an  implied  contract  to  pay  the  reasonable 
value  of  the  necessaries. 

3.  Infants  «=58(1)— DiSAimutANOB  or  Oow- 

TBACT — EFI-ECT. 

An  infant  having  elected  to  disafflrm  his  con- 
tract employing  attorneys,  it  became  void  ah 
initio,  and  they  acquired  no  rights  thereunder. 
or  under  the  infant's  purported  assignment  of 
half  of  the  claim. 

4.  Infants  ®=s>84  —  Guabdian  An  Litem  — 

AUTHOBITT  TO  CONTBACT  WITH  COUNSEI.  AS 
TO  COMPENSATIOIf. 

A  guardian  ad  litem  appointed  to  bring  sait 
for  an  infant  has  power  to  employ  and  select 
counsel,  but  has  no  authority  to  contract  with 
them  as  to  their  compensation,  the  amount  of 
which  is  a  question  to  be  submitted  to  the  court, 
and  to  be  determined  in  view  of  all  the  circum- 
stances. 
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Department  1.  Appeal  from  Superior 
Goart,  Spokane  County;  Henry  L.  Kennan, 
Jud<e. 

Action  by  W.  H.  Plummer  and  others 
against  the  Northern  Pacific  Hallway  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

Plummer  &  Lavln,  of  Spokane,  for  appel- 
lanta  Cannon  &  Ferris,  of  Spokane,  for  re- 
spondent. 

OHADWICK,  J.  On  March  1«,  1914,  Les- 
ter Walsh,  a  minor  14  years  of  age,  while 
working  In  one  of  respondent's  section  gangs 
under  his  father  as  section  foreman  was  in- 
jured In  his  right  eye  so  that  he  lost  the 
sight  thereof.  At  the  time  of  the  Injury  he 
was  living  with  his  parents  In  the  town  of 
Snohomish,  Wash.  On  March  10,  1918,  In 
company  with  his  mother,  he  went  to  Spo- 
kane to  attend  bis  grandmother's  funeral. 
While  In  Spokane,  at  the  suggestion  of  an 
uncle  and  in  his  company,  the  minor  went  to 
appellant's  law  offices,  appellants  being  prac- 
ticing attorneys  in  Spokane,  and  talked  over 
with  them  the  matter  of  his  claim  for  dam- 
ages against  respondent  railway  company. 
He  placed  the  case  in  their  hands  and  sighed 
a  contract  with  appellants,  agreeing  to  pay 
them  one-half  of  any  sums  that  might  be  re- 
covered from  respondent  by  suit  or  settle- 
ment, and  also  assigned  An  undivided  one- 
half  Interest  in  such  sums  to  appellants.  At 
the  Instance  of  appellants  and  with  the  con- 
sent of  the  minor,  one  John  U.  Pelletler  was 
appointed  guardian  ad  litem  of  the  minor  for 
the  purpose  of  instituting  suit  against  re- 
spondent on  the  minor's  claim  for  damages 
on  account  of  his  Injury.  Pelletler,  as  such 
guardian  ad  litem,  executed  the  same  con- 
tract with  appellants  as  that  previously  sign- 
ed by  the  minor.  Neither  the  contract  sign- 
ed by  the  minor  nor  the  one  signed  by  the 
guardian  ad  litem  was  submitted  to  the  court 
for  Its  approvaL  Immediately  thereafter  ap- 
pellants brought  suit  against  respondent  on 
the  minor's  claim  in  the  superior  court  of 
Spokane  county.  A  few  weeks  later  the  mi- 
nor returned  to  his  parents'  home  in  Sno- 
homish. Through  the  efforts  of  his  father 
and  the  respondent's  claim  agent,  a  settle- 
ment was  effected..  The  minor's  father  was 
appointed  general  guardian  by  the  superior 
court  of  Snohomish  county  and  was  author- 
ized to  make  a  settlement  with  respondent, 
the  court  being  advised  of  the  pendency  of 
the  action  in  Spokane  county.  By  the  settle- 
ment $1,700  was  paid  over  to  the  general 
guardian,  $100  of  which  was  paid  to  the  at- 
torney who  represented  the  minor  and  his 
guardian  In  the  settlement  and  $100  was  sent 
to  appellants  in  payment  of  their  services. 
This  amount  they  refused  to  accept,  and 
thereafter  instituted  suit  against  respondent 
for  $1,700.  From  a  Judgment  in  respondent's 
favor  they  have  appealed  to  this  court. 

Appellant  contends  that  the  contract  with 
the  minor  for  the  prosecution  of  the  damage 


case  was  valid,  and  that  its  validity  could 
only  be  questioned  by  the  minor,  and  was 
not  available  to  the  respondent,  who  Is  not  a 
party  to  It;  that  sach  agreement  acted  as 
an  assignment  of  a  part  of  the  claim,  and  an 
Interest  in  the  amount  to  be  paid  him,  and 
which  was  paid  him;  that  the  contract  be- 
tween the  guardian  ad  litem  and  the  appel- 
lants was  valid,  and  that  the  damage  case 
was  tn  the  exclusive  control  of  the  guardian 
ad  litem  vaitSl  he  was  removed;  that  as 
soon  as  the  unliquidated  claim  for  damages 
of  the  minor  against  the  respondent  became 
reduced  to  an  account  stated,  prior  to  the  ap- 
pointment of  the  general  guardian,  plaintiffs^ 
claim  of  lien  and  assignment  Instantly  at- 
tached to  that  fund,  and  created  an  obliga- 
tion on  the  part  of  the  railroad  company  U> 
pay  to  appellants  the  amount  due  under  the 
assignment  by  the  minor  of  which  it  had  no- 
tice ;  that  the  respondent's  agreement  to  pay 
the  minor  and  to  assume  the  burden  of  set- 
tling with  appellants  obligated  respondent 
to  pay  to  appellants  a  sum  equal  to  the  sum 
paid  the  minor. 

[1]  There  is  no  question  but  that  a  minor 
may  repudiate  his  contracts  before  majority. 
In  this  case  we  think  that  the  acts  of  the  mi- 
nor in  applying  for  the  appointment  of  a 
general  guardian  and  making  an  Independ- 
ent  settlement  with  respondent  soffldaitly 
indicate  his  Intention  not  to  be  bound  by  the 
contract  previously  made  with  appellants. 

"An  infant  may  avoid  his  act  or  contract  by 
different  means  according  to  the  nature  of  the 
act  and  the  circumstances  of  the  case,  but  it 
may  be  laid  down  as  a  general  rule  tnat  any 
act  showing  unequivocably  a  renunciation  of,  or 
a  disposition  not  to  abide  by,  tlie  contract  made 
during  minority  is  sufficient  to  avoid  it."  2  Cyc 
page  612. 

[2]  Appellants  contend  that  the  employ- 
ment of  attorneys  in  this  case  comes  under 
the  head  of  "necessaries."  There  Is  consid- 
erable authority  to  that  effect  However, 
even  If  we  regard  the  legal  services  of  ap- 
pellants as  necessaries,  it  does  not  follow 
that  the  contract  made  with  them  is  binding. 
The  correct  rule  is  stated  in  Ruling  Case 
Law,  vol.  14,  p.  255: 

"It  is,  however,  inaccurate,  strictly  speaking, 
to  say  that  the  infant's  contract,  if  for  neces- 
saries, la  valid  and  binding  upon  him.  The  more 
accurate  statement  is  that  he  is  liable  to  pay 
the  reasonable  value  of  such  necessaries  as  he 
has  purchased  or  received;  or,  ,as  it  is  some- 
times expressed,  he  is  liable  on  an  implied  con- 
tract, bat  not  on  the  express  contract  which  he 
has  made." 

[3]  The  infant  having  elected  to  disaffirm 
the  contract.  It  became  void  ab  initio,  and  ap- 
pellants acquired  no  rights  thereunder  or  the 
purported  assignment  contained  therein.  It 
is  possible  that  appellants  would  be  entitled 
to  recover  a  reasonable  compensation  from 
the  infant  for  their  services,  but  that  ques- 
tion is  not  before  us. 

There  are  cases  where  the  contract  of  a 
guardian  ad  litem  to  pay  the  attorneys  60 
per  cent  of  the  amount  recovered  has  been 
carried  Into  effect    But  this  has  not  been 
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-done  onrtte' tbeoryittat  the  guardian  ad  Utem 
had  auQiorlty  to  ntake  such  a  contract,  but 
'on  the  theory  that  the  compensation  therein 
.provided  was  teaaonable.  Ryan  t.  Phlladel- 
.phia  &  Go.  (C.  C  J  il89  Fed.  253;  Haalom  v. 
.Wheeler.<Tex.  Civ.  'App.)  46  S.  W.  821;  Elk 
Valley  Goal  Minios  Co.  y.  Willis,  1«  Ky. 
448,  !«-«.  W.  894. 

The  -nfelght  of  anthorlty  is  to  the  effect 
ithat  agaardian  adtiltem  has  no  power  to  en- 
ter Into  «uch  a  ooatract  as  the  one  in  this 
case.  Cole  y.  Superior  Court,  63  Gat  86, 
M  Am.  Sep.  78;  Hauck  y.  Bridwell,  28  Mo. 
App.  644;  In  re  Hart,  131  App.  Div.  681, 116 
V.  X.  SupD.  193. 

tit  is-ayidently  a  aieceasary  incident  to  the 
duty  of  ccnducting  a  suit  or  maintaining  a 
defense  f«r  an  in&attbat  the  next  friead  or 
caardian  afl  litem  absQld  have  the  power  of  se- 
Tecting  and>emplo}ing  oounsel.  But  be  bos  no 
power  to  bind  the  iniant  or  bis  estate  by  a  con- 
tract aa  to  the  compeBsation  to  be  paid."  Rul- 
ing Case  Lmm,  VoL  14,  ipage  290. 

M3  The  proper  raleiin  cases  like  the  pres- 
ent Ib  that  a  guardian  ad  litem  appointed  to 
bring  suit  tor  an  infant  has  power  to  em- 
jploy.and  selact  oountal,.but  has  no  authority 
'to  contract  <with  them  in  regard  to  th^r 
•compeDsatloa ;  that  tte  amount  of  compen- 
.-■atlon.to  be,iKdd  the  attorneys  is  a  question 
:to  be  'Kibmitbad  to  the  lOourt  and  determined 
iby  It  In  ylew  of  all  the  circumstances  at- 
tending :the  particular  ease. 

The  case  of  fichultbeis  y.  Nash,  27  Wash. 
SS»,  67  eac.  70Z,  is  cited  by  appellant  That 
.case  iDTslyed  ihe  autbarlty  of  a  general 
jnitvdiao,  and  can  haye  aa  application  to  the 
■case  at  bar. 

AKpellaBt  contends  that  in  the  settlement 
tcrlth  the  nidnor  the  respondent  agreed  to  as- 
sume the  Imrden  .«f  settling  with  appellants. 
We  find  no  eridenee  in  the  neeord  to  sustain 
tibds  oantention. 

From  the  rlew  we  haye  taken  of  the  con- 
tact made  hy  the  xotnor  and  the  guardian  ad 
Utem,  It  is  unnecessary  to  coasider  tbe  re- 
inalning  aonteations  Advanced  by  appellants. 
Ttie  only  possible  way  in  which  appellants' 
claim  could  tie  sustained  would  be  under 
their  eontract  with  the  minor.  That  con- 
tract haying  been  rendered  a  nullity  t>y  the 
acts  of  the  minor,  and  the  action  of  the 
guardian  ad  litem  being  regarded  as  abso- 
lutely void,  there  is  nothing  left  on  which  to 
twse  appellants'  claim. 

The  Judgment  la  affirmed. 

ELUS,  C.  J.,  and  FVhLERTON,  MAIN, 
and  MORRIS,  X,  concur. 


OABROW'  et  aL  v.  FRASER  et  nx. 

(No.  18960.) 

(Supreme  Onrt  of  Washington.    Aug.  24, 1917.) 

COBPORATIOKS   «=»2£5— ASSIGWBE   OF  StOCK— 
LlABII-ITT  TO  CREDITOBB. 

Where  one  stockholder  sells  his  share  of 
■todc  to  another  stockholder  under  an  agree- 


ment by  which  the  stock  Is  to  be  paid  tov  out 
of  the  assets  of  the  corporation,  the  seller  is 
liable  in  an  action  for  the  benefit  of  the  credi- 
•tora  of  the  corporation  to  the  extent  of  the 
value  of  the  assets  which  he  has  received. 

Department  1.  Appeal  from  Superior 
Court,  Yakima  Ctounty;  Thomas  B.  Grady. 
Judge. 

Action  by  G.  S.  Garrow,  assignee,  and  oth- 
ers against  James  H.  Fraser  and  wife.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Parker  &  Hoi  den,  of  North  Taklma,  for 
appellants.  McAulay  &  Meigs,  of  North  Xak- 
Ima,  for  respondents. 

MAIN,  J.  This  action  was  brought  by  the 
assignee  of  an  Insolvent  corporation,  and  two 
creditors  thereof  Joined  In  tbe  action  for 
tbe  benefit  of  all  the  creditors  of  the  corpo- 
ration. The  defendants  are  James  H.  Fraser 
and  wife.  The  purpose  of  the  action  was  to 
recover  tlie  value  of  the  assets  of  tbe  cor- 
poration which  Fraser  had  received  in  pay- 
ment of  shares  of  stock  which  he  had  sold 
to  another  stockholder.  To  the  amended 
complaint  a  demurrer  was  interposed  and 
overruled.  The  defendants  refused  to  plead 
further,  and  elected  to  stand  upon  tbe  de- 
murrer. Thereafter  a  Judgment  was  mtered 
against  the  defendants  in  the  sum  of  $850, 
and  from  this  Judgment  they  appeal. 

The  facts  stated  In  the  complaint  which 
present  the  controlling  question  In  the  case 
may  be  briefly  stated  as  follows:  On  the 
29th  day  of  January,  1913,  the  Rounds-Fra- 
ser  Trading  Company  was  incorporated  un- 
der the  laws  of  the  state  of  Washington, 
with  its  principal  place  of  business  at  North 
Taklma.  The  capital  stock  of  the  corpora- 
tion was  $5,000,  divided  into  1<X)  shares  of 
$60  each.  J.  A.  Rounds  aud  James  H.  Fraser 
each  became  the  owner  of  60  shares  of  the 
capital  stock.  A  certificate  was  issued  to 
Fraser  for  49%  shares,  and  a  certificate  was 
Issued  to  Rounds  for  49%  shares,  and  a  third 
certificate  was  issued  to  one  J.  E.  Shannon, 
who  held  the  same  in  trust  for  the  benefit  of 
Roimds  and  Fraser.  Tbe  corporation  engag- 
ed in  the  retail  grocery  business  at  North 
Takima.  On  the  20tb  day  of  October,  1014, 
Rounds  and  Fraser  entered  into  a  contract 
whereby  Rounds  purchased  from  Fraser  all 
tbe  stock  which  tbe  latter  owned  In  tbe 
corporation.  This  transaction  resulted  In 
Rounds  becoming  the  owner  of  all  the  cap-: 
Ital  stock.  Tbe  shares  of  stock  sold  by  Fra- 
ser to  Rounds  were  to  be  paid  for  in  groceries 
delivered  to  Fraser  from  the  stock  of  the 
Rounds-Fraser  Trading  Company  at  the  rate 
of  $50  per  month,  at  the  regular  prloe  for 
groceries,  until  the  purchase  price  should  be 
fully  paid.  In  pursuance  of  this  agreement, 
there  was  delivered  to  Fraser  groceries  of 
the  reasonable  value  of  $850.  On  March  16, 
1016,  tbe  Rounds-Fraser  Trading  Company, 
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beln?  then  Insolvent,  made  an  assignment  in 
writing  to  the  respondent,  G.  S.  Garrow,  for 
the  benefit  of  Its  creditors.  This  action,  as 
already  stated,  was  brought  for  the  purpose 
of  recoTerlng  the  value  of  the  groceries 
which  Fraser  had  received  in  payment  of  the 
shares  of  sto<^  which  he  had  sold  and  trans- 
ferred to  Rounds. 

The  controlling  question  is  whether,  when 
one  stockholder  in  a  corporation  sells  his 
shares  of  stock  to  another  stockholder  and 
receives  his  pay,  not  from  the  stockholder  to 
whom  the  shares  were  sold,  but  from  the 
assets  of  the  corporation,  he  is  liable  In  an 
action  brought  for  the  benefit  of  the  credi- 
tors of  the  corporation  to  the  extent  of  the 
value  of  the  assets  received.  That  there  is 
liability  in  such  a  case  there  can  be  little  or 
no  doubt  In  Mitchell  v.  Jordan,  86  Wash. 
645,  79  Pac.  311,  the  defendant  held  stock  in 
a  corporation  as  security  for  an  advance- 
ment which  he  had  made  to  two  oth«r  stock- 
holders, and  had  received  a  portion  of  the 
assets  of  the  corporation  in  payment  of  this 
obligation.  An  action  was  brought  against 
him  for  the  benefit  of  the  creditors  of  the 
corporation.     It  was  there  said: 

"Ho  [defendant]  was  not,  himself,  a  creditor 
of  the  corporation.  He  was  a  creditor,  perhaps, 
of  Stevens  and  FUlabury,  but  that  fact  would 
not  authorize  him  to  take  the  property  of  the 
corporation  in  payment  of  their  debt  to  him." 

The  holding  in  that  case  is  but  In  accord 
with  the  general  rule,  stated  in  4  Thompson 
on  Corporations  (2d  Ed.)  at  section  4926  as 
follows: 

"Aside  from  any  liability  imposed  by  statute, 
or  created  by  contract  cither  by  way  of  unpaid 
subBCriptions  or  unpaid  purchase  price  for  stock, 
it  is  well  settled,  both  on  principle  and  prece- 
dent, that  stockholders  are  liable  to  creditors  to 
the  extent  of  the  property  of  the  corporation 
received  by  them  on  distribution,  where  no  pro- 
vision has  been  made  for  the  payment  of  debts. 
The  liability  rests  on  the  theory  that  it  is  a 
fraud  upon  the  corporate  creditors  to  distribute 
the  corporate  property  to  the  stockholders  with- 
out providing  for  the  pavment  of  the  debts  of 
the  corporation.    •    •    • " 

Both  reason  and  authority  support  the 
proposition  that  where  one  stockholder  sells 
his  shares  of  stock  to  another  stockholder 
under  an  agreement  by  which  the  stock  is 
to  be  paid  for  out  of  the  assets  of  the  corpo- 
ration, the  seller  Is  liable  in  an  action 
brought  for  the  benefit  of  the  creditors  of 
the  corporation  to  the  extent  of  the  value  of 
the  assets  which  he  has  received.  The  situ- 
ation, from  a  legal  standpoint,  is  no  different 
than  It  would  have  been  had  Fraser  sold  his 
stock  to  Rounds  and  received  $850  In  cash 
out  of  the  treasury  of  the  corporation.  The 
corporation  had  no  right  to  pay  Rounds' 
debt.  Fraser,  by  contracting  for  and  receiv- 
ing payment  for  such  debt  out  of  the  assets 
of  the  corporation,  must  respond  in  a  suit 
brought  for  the  benefit  of  creditors  to  the 


extent  of  the  value  of  the  assets  so  received. 
The  Judgment  will  be  affirmed. 

BLLIS,  O.  J.,  and  MORRIS,  CHADWICK, 
and  PARKER,  33.,  concur. 


RIBGHR  v.   ABRAMS.      (No.   14147.) 
(Supreme  Court  of  Washington.    Aug.  22,  1917.) 

1.  Jttdgmknt  «=»589(2)  —  Res  Adjtjdicata  — 
Contract  ahd  Tobt. 

If  a  given  state  of  facts  entitles  one  to  re- 
cover in  tort  and  upon  contract,  a  recovery  can- 
not be  had  twice  simply  because  the  facts  would 
support  a  recovery  upon  both. 

2.  JunoHKNT  «=368&— Rks  Abjttdicata— Sb- 
onoTioN— Bbbach  of  Mabbiaqb  Pbomise. 

Where  the  amended  complaint  in  the  former 
action  for  seduction  and  the  amended  complaint 
in  this  action  for  breach  of  promise  of  marriage 
both  pleaded  with  equal  precision  and  promi- 
nence the  same  promise  of  marriage  and  its  ac- 
ceptance, the  same  seduction  induced  by  the 
promise  of  marriage,  the  same  continued  course 
of  illicit  relations  induced  by  the  promise  of 
marriage,  and  the  same  breach  of  the  promise 
of  marriage,  they  must  be  considered  as  resting 
upon  the  same  wrong,  and  the  judgment  in  the 
first  action  is  res  adjudicata. 
S.  PiJADiNe  «=98(20)  —  CONOLUSIONS  —  Dah- 

AOZ. 

The  allegations  of  plaintiff  in  the  former  ac- 
tion that  she  was  damaged  because  of  the  se- 
duction and  in  this  one  that  she  was  damaged 
because  of  the  breach  of  promise  must  be  re- 
garded as  conclusions. 

4.  Judgment    <s=>956(2)— Res   Adjudicata— 
Matteks  Considered. 

In  determining  whether  the  former  action  is 
a  bar,  this  court  will  not  look  bejrond  the  final 
pleadings  and  the  plain  simple  judgment  for 
damages  to  determine  what  was  litigated. 

Department  2.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  Mattie  Rieger  against  Robert 
Abrams.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

F.  W.  Crary  and  Carl  Bi  Croson,  both  of 
Seattle,  for  appellant.  Hughes,  McMicken, 
Dovell  &  Ramsey,  of  Seattle,  for  respondent. 

PARKER,  J.  The  plaintiff,  Mattie  Rieger, 
seeks  recovery  of  damages  from  the  defend- 
ant, Robert  Abrams,  for  breach  of  promise  of 
marriage  which  she  alleges  was  made  by  him 
and  accepted  by  her.  Judgment  was  ren- 
dered by  the  superior  court  for  King  county 
in  his  favor,  denying  the  relief  prayed  for 
by  her,  upon  the  facts  admitted  in  the  plead- 
ings. The  Judgment  was  roidered  upon  mo- 
tion made  in  that  behalf,  and  rested  upon 
the  theory  that  the  facts  so  admitted  showed 
that,  in  another  action  prosecuted  by  her  in 
that  court,  a  Judgment  was  rendered  which 
became  a  final  adjudication  of  her  rights  in 
the  premises.  Prom  this  disposition  of  the 
cause  the  plaintiff  has  appealed  to  this  court. 

The  record  before  us  contains  so  many 
pleadings,  amendments,  motions,  and  inter- 
locutory (»ders,  both  In  this  action  and  in 
the  former  one  (those  In  the  former  being 
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brought  Into  tbla  one  by  allegations  in  tbe 
pleadings  herein),  that  we  have  found  It  nec- 
essary to  exercise  caution  to  the  end  that 
the  real  question  here  for  determination  be 
not  clouded  by  Irrelevant  facta  Let  us  first 
notice  the  real  Issues  ultimately  presented 
by  the  final  pleadings  In  each  of  these  actions 
for  determination  upon  the  merits,  leaving 
out  of  mind  all  preceding  pleadings,  motions, 
and  orders.  We  thln&  it  will  appear  as  we 
proceed  that  the  latter  are  of  no  moment 
here. 

Appellant  in  her  final  amended  complaint 
In  this  action,  after  alleging  that  at  all  times 
In  question  both  she  and  respondent  were 
over  21  years  old  and  tinmarried,  alleges: 

"That  on  or  about  the  1st  day  of  August, 
1915,  at  said  cit^  of  Seattle,  defendant  proposed 
marriage  to  plaintiff,  and  upon  his  urgent  so- 
licitations, representations  to  plaintiff,  and  his 
request  the  plaintiff  thereafter,  to  wit,  on  or 
about  tbe  16th  day  of  AuRust,  1915,  m  good 
faith,  accepted  said  proposal,  and  she  and  said 
defendant  thereupon  mutually  and  verbally 
agreed,  Jn  consideration  of  love  and  affection, 
and  of  reasons  aforesaid,  to  intermarry  each 
with  the  other,  within  a  reasonable  time  there- 
after, which  defendant  then  and  there  represent- 
ed to  plaintiff  would  be  as  soon  as  he  could  ar- 
range Us  business  affairs  therefor,  not  longer 
than  three  or  foar  weeks  from  said  last  men- 
tioned date.  *  *  *  That  on  or  about  the  Ist 
day  of  September,  1915,  at  the  city  of  Seattle, 
the  defendant,  by  reason  of  the  relation  and 
confidence  which  plaintiff  had  learned  to  repose 
in  him  as  aforesaid,  and  by  reason  of  the  af- 
fectiott  which  she  had  grown  to  feel  for  him,  and 
of  their  constant  association  toRether,  and  by 
reason  of  defendant's  promise  and  their  engage- 
ment to  marry,  did  then  and  there  by  many  en- 
dearments and  solicitations,  and  under  promise 
of  marriage,  and  by  subtly  inducing  plaintiff  to 
drink  intoxicating  liquors,  to  wit,  beer  and  wine 
to  the  extent  ol  stupefying  and  intoxicating  her, 
and  against  plaintiff's  consent  and  insistent  re- 
monstrance, wickedly  seduce,  debauch,  and  car- 
nally know  her,  and  thereafter,  by  repeated 
promises  of  early  marriage,  induced  plaintiff  to 
continue  said  sexual  intercourse  with  said  de- 
fendant, whereby  she  became  sick  and  pregnant 
with  child.  •  *  *  That  at  all  times  prior  to 
said  last-mentioned  date,  plaintiff  had  been  a 
chaste  and  virtuous  woman,  happy  in  her  self- 
esteem  and  the  comBdence  and  esteem  of  her  said 
child  and  friends,  and  theretofore  having  at  all 
times  borne  an  unquestioned  reputation  for 
diastity  and  virtue.  •  •  •  That  said  defend- 
ant has  disregarded,  and  still  disre^rds,  his 
said  promise  of' marriage  with  said  plamUff,  and 
did  as  af<H«aaid  falsely  contrive  to  and  subtly 
deceive  said  plaintiff  as  aforesaid,  and  has  not 
taken  her  to  be  his  wife,  although  reasonable 
time  for  the  purpose  has  long  since  elapsed, 
and  though  frequently  requested  by  said  plain- 
tiff, said  defendant,  on  or  about  the  —  day 

of  January,  A.  D.  1916,  positively  refused  to 
make  his  said  promises  good,  he  has  hitherto 
refused,  and  still  refuses,  to  marry  the  plaintiff. 
•  *  •  That  by  reason  of  said  defendant's  fail- 
ure to  keep  and  perform  his  promise  and  agree- 
ment to  marry  this  plaintiff,  she  has  lost  all  the 
advantage  and  social  posidon  which  said  mar- 
riage afforded  her,  and  caused  her  to  suffer  great 
pain,  humiliation,  mental  anguish,  and  mortifi- 
cation, all  to  her  great  damage  in  the  sum  of 
<50,000." 

Respondent  in  his  final  second  amended 
answer  to  appellant's  amended  complaint, 
after  denying  the  allegations  thereof  above 
footed,  alleges  aa  a  aeoond  afilrmatlre  de- 


fense facts  showing  tbA  oommenoement  and 
prosecution  to  final  Judgment  In  the  snperlca 
court  for  King  oounty  of  an  action  by  appel- 
lant against  him  as  follows:  In  appellant's 
final  third  amended  complaint  In  that  action, 
a  copy  of  which  is  made  part  of  respondent's 
affirmative  defense  in  thla  action,  she  al- 
leged: 

"That  on  <h-  about  the  Ist  dav  of  September 
A.  D.  1915,  at  the  instance  and  request  of  de- 
fendant, plaintiff  and  defendant  mutually  agreed 
and  were  engaged  to  be  married,  and  each  of 
them  was  qualified  to  enter  into  the  marriage 
relation  with  the  other;  that  while  so  engaged, 
on  or  about  the  said  1st  day  of  September, 
1915,  said  defendant  by  means  of  blandishments 
and  protestation  of  love  and  affection  for  her, 
and  ner  confidence  and  belief  in  defendant's 
fidelity  therein,  and  particnlarly  by  promising 
ber  that  he  would  within  a  few  weeks  marry 
her,  and  by  subtly  and  widcedly  inducing  plain- 
tiff to  drink  intoxicating  liquors,  to  wit,  beer 
and  wine  to  the  extent  of  her  beccnning  stupefied 
and  intoxicated,  did  thereby  sednce  and  debauch 
this  plaintiff,  and  thereby  induced  her  to  have 
sexual  intercourse  with  blm,  the  said  defendant, 
she,  at  the  time  of  said  sexual  intercourse  hav- 
ing at  all  times  theretofore  been  of  chaste  char- 
acter. •  •  •  That  thereafter  said  defendant 
continued  to  maintain  illicit  sexual  relation  with 
said  plaintiff  by  constantly  repeating  bis  prom- 
ise of  marriage  and  urgmg  upon  her  that  it 
would  be  but  a  tbort  time  before  they  would  be 
married,  and  that  no  harm  be  done  her,  and 
that  it  was  his  purpose  to  make  her  his  wife 
and  shower  upon  her  his  affections,  all  of  which 
promises  were  untrue  and  fraudulently  made 
for  the  purpose  of  deceiving,  seducing,  and  in- 
juring her  health,  diaracter,  and  reputation,  as 
aforesaid,  and  defendant  has  at  all  times  since 
refused  to  marry  said  plaintiff.  •  •  •  That 
by  reason  of  said  seduction  and  Illicit  sexual 
relation,  plaintiff  became  sick  and  pregnant  with 
child  and  will  remain  sick  for  a  long  time  to 
come ;  that  by  reason  of  said  seduction  and  re- 
sulting pregnancy,  this  plaintiff  was  disgraced, 
humiliated,  and  made  sic^  and  depressed  and  de- 
spondent and  snbject  to  social  ostracism,  and 
has  suffered  loss  in  her  character  and  reputa- 
tion and  the  esteem  and  confidence  of  her  said 
daughter,  and  her  chances  of  future  marriage, 
all  of  which  was  and  is  to  her  injury  and  dam- 
age in  the  sum  of  $40,000." 

Respondent  answered  In  that  action,  deny- 
ing the  allegations  of  appellant's  final  third 
amended  complaint  therein,  a  copy  of  whlcb 
answer  la  made  part  of  his  affirmative  de- 
fense In  this  action.  Upon  the  Issues  so  made 
in  that  action  trial  was  had  in  the  superior 
ooart  for 'King  county  sitting  with  a  Jury, 
resulting  in  verdict  and  Judgment  therein 
awarding  ai^)ellant  |5S0  damages.  Shortly 
thereafter  respondent  paid  tbat  Jndgmcnt,  in- 
cluding all  costs  taxed  therala  against  talm, 
and  satisfaction  thereof  was  duly  entered  of 
record. 

In  her  amokded  reply  to  this  affirmative 
defense  set  up  by  respondent  in  thla  action, 
appellant  admits,  as  alleged  by  respondent, 
tbe  flllDg  of  ber  second  amended  complaint 
and  the  filing  of  appellant's  answer  thereto 
as  constituting  the  final  pleadings  In  that  ac- 
tion, tbe  rendering  Of  the  final  Judgment 
therein  awarding  her  9500  damages,  and  tbe 
payment  of  that  Judgment  by  respondent. 
Appellant  tMa  in  her  reply  makes  .some  al- 
legations as  to  certain,  pleadings,  motlona. 
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and  orders  filed  and  made  In  that  action,  but 
all  of  which  preceded  the  filing  of  her  third 
amended  complaint  therein,  and  respondent's 
answer  thereto,  which  became  the  final  plead- 
ings therein. 

[1]  The  argument  of  counsel  for  appellant 
proceeds  upon  the  theory  that  the  former  ac- 
tion was  one  to  recover  damages  for  seduc- 
tion only,  while  this  action  Is  one  to  recover 
damages  for  breach  of  promise  of  marriage 
only,  and  that  they  are  therefore  necessarily 
two  separate  causes  of  action,  the  former 
resting  In  tort  and  this  one  resting  In  con- 
tract. We  may  concede  that  the  Injury  flow- 
ing from  seducMon  alone  is  the  result  of  a 
tort,  and  that  the  right  of  recovery  for  such 
Injury  is  Independent  of  any  contractual  ob- 
ligation. We  may  also  concede  that  the  In- 
jury flowing  from  a  breach  of  promise  of 
marriage  results  from  the  violation  of  a 
contractual  obligation,  and  that  the  right 
of  recovery  thereon  rests  in  contract.  But  It 
does  not  follow  that,  because  of  this  technical 
distinction  between  two  such  causes  of  ac- 
tion, the  facts  giving  rise  to  the  right  of  re- 
covery thereon  may  not  be  so  intimately  re- 
lated as  to  constitute  in  fact  but  one  cause 
of  action,  or,  we  might  better  say,  so  in- 
timately related  as  to  entitle  the  injured 
party  to  but  one  recovery.  If  a  given  state  of 
facts  entitles  one  to  recover  damages  upon 
the  theory  that  the  right  to  recover  rests 
in  tort,  and  the  same  state  of  facts  entitles 
one  to  recover  upon  the  theory  that  the  right 
of  recovery  rests  In  contract,  it  would  seem 
plain  that  recovery  could  not  be  twice  had 
simply  because  the  facts  would  support  re- 
covery upon  both  theories.  This  seeming 
peculiar  uniting  of  the  recovery  of  damages 
for  seduction  and  breach  of  promise  of  mar- 
riage is  not  only  admissible,  but,  as  we  view 
the  law,  when  the  facts  are  the  same  upon 
which  recovery  for  seduction  and  recovery 
for  breach  of  promise  of  marriage  are  sought. 
It  is  compulsory  that  such  recovery  be  sought 
In  one  action,  in  the  sense  that  a  judgment 
awarding  damages  in  an  action  upon  such  a- 
state  of  facts  becomes  a  final  adjudication  of 
the  plaintiff's  entire  right  of  recovery  thereon, 
regardless  of  how  plaintiff  may  be  pleased 
to  characterize-  her  cause  of  actl<m  or  pray 
for  relief  therein. 

While  an  action  to  recover  damages  for 
breach  of  promise  of  marriage  iu  a  technical 
sense  arises  out  of  the  breech  of  a  contract 
obligation,  it  is  In  its  essence  an  attempt  to 
recover  for  a  tortious  wrong.  In  2  Sedgwick, 
Damages  (9th  Ed.)  S  687.  it  is  said: 

"The  action  for  breach  of  promise  of  mar- 
riaee,  as  has  been  already  said,  though  nom- 
inally an  action  founded  on  the  breach  of  an 
agreement  presents  a  striking  exception  to  the 
general  rules  which  govern  contracts.  This 
action  is  given  as  an  indemnity  to  the  injured 
party  for  the  loss  she  has  sustained,  and  has 
been  always  held  to  embrace  the  injury  to  the 
feelings,  affections,  and  wounded  pride,  as  well 
as  the  loss  of  marriage." 

In  8  Sutherland,  Damages  (3d  Ed.)  at  seo- 
tton  983,  that  learned  anthw  observes: 


"The  action  for  this  cause  is  neculiar.  While 
it  is  in  form  upon  contract,  ana  in  truth  based 
upon  it  and  ita  breach,  the  damages  are  gov- 
erned by  prindplea  which  apply  to  actions  for 
personal  torts.  The  motive  of  the  breach  may 
be  inquired  into,  and  may  be  very  material  in 
respect  to  the  amount  of  damages.  The  right 
of  action  is  so  personal  in  its  nature  that  it 
will  not  survive  to  or  against  personal  repre- 
sentatives. Nor  are  the  damages  confined  to  the 
mere  pecuniary  loss.  Either  party  may  sue  for 
breach  by  the  other,  though  in  the  large  ma- 
jority of  instances  the  female  is  the  plaindfF. 
The  recovery  may  be  for  injury  to  her  feelings, 
affections,  and  wounded  pride,  as  well  as  for  th» 
loss  of  the  marriage." 

That  seductloa  Induced  by  promise  of  mar- 
riage is  a  fact  provable  In  enhancement  of 
damages  resulting  from  a  breach  of  promise 
of  marriage  is  well  settled  law;  this,  evi- 
dently, upon  the  theory  that  the  seduction 
constitutes  a  part  of  the  wrong  inflicted  by 
the  breach,  or,  as  some  authorities  view  It, 
constitutes  a  part  of  the  breach.  In  3  Suther- 
land, Damages  (3d  Ed.)  at  section  984,  we  find 
the  following  pertinent  observations: 

"The  result  of  an  ordinary  breach  of  promise 
is  the  loss  of  the  alliance  and  the  mortification 
and  pain  conttequent  on  the  rejection.  If  the 
defendant,  during  the  subsistence  of  the  promise, 
has  seduced  the  plaintiff,  this  fact  may  be  prov- 
ed in  aggravation  of  the  damages.  The  common- 
law  practice  is  substantially  uniform  in  allow- 
ing such  proof.  The  seduction  which  is  allowed 
to  be  proven  is  brought  about  in  reliance  upon 
the  contract,  and  is,  in  itself,  in  no  indirect  way, 
a  breach  of  its  implied  conditions.  Such  an 
engagement  necessarilv  brings  the  parties  into 
very  intimate  and  confidential  relations,  and 
the  advantage  taken  of  them  by  the  seducer  is 
as  plain  a  breach  of  trust  in  all  its  essential 
features  as  any  advantage  gained  by  a  trustee, 
guardian,  or  confidential  adviser  who  cheats  a 
confiding  ward,  beneficiary,  or  cUebt  into  a 
losing  bargain.  It  differs  crom  ordinary  breach- 
es of  trust  in  being  more  heinous.  A  subse- 
quent refusal  to  marry  the  person  whose  con- 
fidence has  thus  been  abused  cannot  fail  to  be 
aggravated  in  fact  by  the  seduction.  The  con- 
tract is  twice  br<dien;  for  to  the  results  of  an 
ordinary  breadi  there  are  added  loss  of  char^ 
acter  and  social  position,  and  not  only  a  deeper 
shame  and  sorrow,  but  a  darkened  future.  All 
of  these  spring  directly  and  naturally  from  the 
broken  obligation.  The  contract  involves  prO' 
tection  and  respect  as  well  as  affection,  and  is 
violated  by  the  seduction,  as  it  is  by  the  refusal 
to  marry.  A  subsequent  marriage  condones  the 
first  wrong,  but  a  refusal  to  marry  makes  the 
seduction  a  very  grievous  element  of  the  injury 
that  cannot  be  lost  sight  of  in  any  view  of 
justice."  Coil  v.  Wallace,  24  N.  J.  Law,  291; 
Giese  v.  Schults.  53  Wis.  462,  10  N.  W.  598; 
Sheahan  v.  Barry,  27  Mich.  217 ;  Dent  v.  Pick- 
ens, 84  W.  Va.  240,  12  S.  E.  698,  26  Am.  St. 
Rep.  921;  Hood  v.  Sudderth,  111  N.  C.  216, 
16  S.  E.  397;  Lanigan  v.  Neely,  4  Cal.  App. 
760,  89  Pac.  441;  Harrison  v.  Carlson,  46 
Colo.  66,  101  Pac.  76;  2  Sedgwick.  Damages 
(0th  Ed.)  i  639;   16  R.  a  L.  968. 

[2]  We  are  unable  to  read  appellant's  final 
amended  complaint  In  the  former  action  and 
her  final  amended  complaint  In  this  action 
and  reach  any  other  conclusion  than  that 
they  plead  In  substance  the  same  facts  upon 
which  recovery  is  sought,  and  upon  wbl«A 
judgment  was  awarded  her,  in  the  former 
action.  We  find  alleged  in  each  of  these  com- 
plaints the  same  promise  of  marriage  and  Its 
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acceptance,  the  same  seduction  Induced  by 
tbe  promise  of  marriage,  the  same  continued 
counse  of  lUldt  relations  induced  by  the 
promise  of  marriage,  and  tbe  same  breach  of 
the  promise  of  marriage,  each  of  which  facts 
is  pleaded  in  each  of  the  complaints  with 
BUbstantiaUy  equal  precision  and  given  sub- 
stantially equal  prominence  therein.  It 
seems  plain  to  us  that  appellant  has  tn  each 
of  these  actions  pleaded  facts  so  related  to 
each  other  that  her  right  of  recovery  in  each 
thereof  must  be  considered  as  resting  upon 
the  same  alleged  wrong. 

[S]  We  do  not  overlook  the  fact  that  the 
real  question  here  for  consideration  is  wheth- 
er or  not  tbe  claim  of  damage  made  by  ap- 
pellant for  breach  of  promise  of  marriage 
was  rendered  res  Judicata  against  her  by  the 
judgment  rendered  in  her  favor  in  the  former 
action,  instead  of  the  converse  of  the  propo- 
sition. Nor  do  we  overlook  tbe  fact  that 
seduction  does  not  necessarily  involve  a 
breach  of  promise  of  marriage,  though  the 
latter  is  probably  the  most  common  induce- 
ment put  forward  to  effect  seduction.  Of 
coarse,  where  seduction  Is  Induced  apart 
from  a  promise  of  marriage,  a  recovery  of 
damages  therefor  by  the  one  seduced  would 
not  be  a  bar  to  recovery  by  her  of  damages 
for  a  breadi  of  such  promise.  It  may  be  also 
conceded  tliat,  where  damages  for  seduction 
are  recovered  by  a  parent  or  some  one  en- 
titled thereto  other  than  the  one  seduced, 
such  recovery  would  not  be  a  bar  under  any 
circumstances  to  her  recovery  for  breach  of 
promise  of  marriage.  But  our  present  prob- 
lem is  not  80  conditioned.  We  tiave  here  the 
identical  parties  to  l>oth  actions.  We  have 
here  the  Identical  facts  in  each  action,  in  sub- 
stance. Anally  pleaded  by  appellant  as  a 
basis  for  her  recovery.  It  is  true  she  alleged 
In  the  former  action  that  she  was  damaged 
because  of  the  seduction,  and  in  this  one  that 
she  is  damaged  because  of  the  breach  of 
promise  of  marriage.  These  allegations,  we 
tbink,  however,  must  be  regarded  as  only  her 
conclusions  and  claims  as  to  the  extent  of 
her  damage.  Both  of  these  would  have  been 
equally  appropriate  concluding  allegations  in 
her  complaint  in  each  of  the  actions,  and 
would  not  have  changed  the  facts  upon  which 
ber  recovery  must  in  its  final  analysis  rest. 
So  far  as  tbe  qaestion  of  res  adjndlcata  is 
concerned,  we  think  it  is  of  no  consequence 
as  to  whether  tbe  plaintiff  may  in  her  com- 
plaint evidence  her  intention  to  proceed  up- 
on the  theory  of  recovering  damages  for  se- 
dnction  or  for  breach  of  promise  of  marriage, 
assuming  of  course  that  the  facts  alleged 
are  so  related  as  to  show  but  one  wrong,  as 
we  tbink  the  pleadings  in  appellant's  former 
action  and  in  this  action  do  show. 

[4]  Some  contention  is  made  in  appel- 
lant's behalf,  rested  upon  allegations  appear- 
ing Id  her  reply  to  respondent's  affirmative 
defense  of  res  Judicata,  which  have  to  do 


with  pleadings,  motions,  and  orders  In  tbe 
former  action  preceding  the  filing  of  the  final 
pleadings  therein,  raising  the  Issues  upon 
which  that  action  was  finally  tried.  Tbe 
argument  seems  to  be  that  the  trial  court  in 
that  action  made  rulings  which  in  effect 
limited  appellant's  measure  of  damages  there- 
in to  those  resulting  from  seduction  alone. 
It  is  true  we  find  in  those  alleged  pleadings, 
motions,  and  orders  some  evidence  of  inter- 
locutory rulings  by  the  trial  court,  holding 
that  appellant  should  be  therein  required  to 
elect  between  a  cause  of  action  arising  from 
seduction  and  a  cause  of  action  arising  from 
brea(di  of  promise  of  marriage.  These  mat- 
ters, we  think,  can  have  no  bearing  upon  the 
question  here  presented.  We  have  seen  that 
that  case  finally  went  to  trial  upon  the  Issues 
raised  by  appellant's  final  second  amended 
complaint  and  respondent's  answer  thereto. 
We  are  unable  to  see  why  we  should  look 
beyond  these  final  pleadings  and  the  plain 
simple  Judgment  for  damages  rendered  as 
the  result  of  the  trial  of  the  issues  so  made, 
to  determine  what  was  litigated  in  that  case. 
Besides,  whatever  may  be  said  of  these  rul- 
ings of  the  trial  court  in  that  action,  they 
were  in  no  event  other  than  erroneous  as 
against  appellant,  and  cannot  be  corrected 
in  this  action. 

We  conclude  that  appellant  has  bad  her 
day  In  court  upon  all  of  tbe  issues  here  pre- 
sented, and  that  the  Judgment  rendered  in 
tbe  former  action  is  res  Judicata  of  all  her 
rights  In  the  premises.  A  trial  of  this  action 
upon  the  Issnes  raised  by  the  final  pleadings 
filed  herein  would  be  but  a  retrial  of  the  is- 
sues finally  raised  by  the  pleadings,  and  up- 
on which  Judgment  was  rendered  in  the  for- 
mer action. 

Tbe  Judgment  is  affirmed. 

ELLTS,  C.  J.,  and  MOUNT,  HOLCOMB, 
and  FULIjERTON,  JJ.,  concur. 


LLANOS  DE  ORO  MIN.  &  MILL.  CO.  v.  Mc- 
GOMAS.   (No.  1468.) 

(Supreme  Court  of  Arizona.    Nov.  8,  1917.) 

Appeal  and  Ekrob  €=3787  —  Dismissai.  of 
ApfkaI/ — GaoUNDS— Pailubb  to  Pbosecuxb. 
A  cause  having  been  on  the  calendar  for  a 
considerable  time  without  action  by  either  par- 
ty, nor  appearance  by  either,  nor  assignment 
of  error,  nor  filing  of  brief,  the  appeal  would 
be  dismissed. 

Appeal  from  Superior  Court,  Pima  Coun- 
ty;   William  F.  Cooper,  Judge. 

Action  by  W.  P.  McComas  against  the 
Llanos  De  Oro  Mining  &  Milling  Company, 
a  corporation.  Judgment  for  plaintiff,  and 
defendant   appeals.      Dismissed. 


4S9F0T  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  aad  Indezas 
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Basene  6.  lTes<  of  Tucson,  for  appellant. 
S.  L.  Klngan,  of  Tucson,  for  appellee. 

PER  OURIAM.  This  cause  baving  been 
iq>on  tbe  calendar  for  a  considerable  time, 
and  no  action  being  taken  by  either  of  the 
parties,  it  was  by  the  court  of  its  own  mo- 
tion ordered  submitted  for  decision.  Upon 
an  examination  of  the  record  it  appears  that 
no  appearance  has  b6en  made  in  this  court 
by  either  of  the  parties.  No  error  has  been 
assigned,  no  brief  filed,  and  nothing  done 
to  indicate  In  any  way  why  the  judgment  of 
the  trial  court  should  be  disturbed.  Because 
there  has  been  an  utter  lack  of  effort  to 
prosecute  the  appeal,  it  is  ordered  that  the 
appeal  be  and  the  same  is  hereby,  dismissed. 


KELI/X  V.  BAUGHMAN.     (No.  8U4.) 

(Supreme  Court  of  Oklahoma.     July  SI,  1917. 
Rehearing  Denied  Nov.  6,  1917.) 

(Syllabut  iy  the  Court.} 

1.  CONTBACTS    «=>164  —  CONSTBiriNO    IHSTBU- 
MKNTS    TOQETHEB — INSTRUCTION. 

The  two  agreements  in  writing  presented 
here  constitute  one  contract,  being  supplemen- 
tary one  to  the  other,  and  should  be  construed 
together.  This  is  true  although  not  dated  at 
the  same  time,  yet  they  refer  to  the  same  sub- 
ject-matter, and  on  their  face  show  that  each 
was  executed  as  a  means  of  carrying  out  the  in- 
tent of  the  other. 

2.  Affeal  and  Ebbob  «s>997(3)  —  Judouent 
ON  DiBKcTED  Vebdict— Evidence. 

Where  the  defendant  declines  to  introduce 
any  evidence,  .a  judgment  of  tbe  court  sustaining 
a  motion  for  a  judgment  against  him  on  the 
evidence  of  the  plaintiff  will  not  be  disturbed 
upon  appeal,  where  the  evidence  as  introduced 
is  reasonably  sufficient  to  support  tbe  judgment 
of  the  court. 

(Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   Edward  Dewes  Oldfleld,  Judge. 

Action  by  W.  M.  Baughman  against  H.  El. 
Kelly,  doing  business  as  the  Kelly  Motor 
Company,  with  cross-petition  by  defendant. 
Demurrer  to  petition  overruled,  plaintiff's 
motion  for  an  Instructed  verdict  granted, 
and  defendant  brings  error.    Affirmed. 

Hainer,  Burns  &  Toney,  of  Oklahctoa  City, 
for  plaintiff  in  error.  James  R.  Lewis,  of 
Oklahoma  City,  for  defendant  In  error. 

HOOKER,  C  In  the  petition  filed  in  this 
cause  it  is  alleged  that  on  the  12th  day  of 
November,  1914,  the  plaintiff  in  error 
through  its  traveling  representative,  W.  J. 
Casterton,  entered  into  negotiations  with 
the  defendant  in  error  seeking  to  employ 
him  to  sell  automobiles,  etc.,  and  to  procure 
prospects  for  the  purchase  therefor  In  Mur- 
ray county  and  certain  townships  In  Garvin 
county,  Okl.,  and  that  after  some  negotia- 
tions between  said  parties  the  said  Caster- 
ton  drew  up  a  contract  and  certain  sched- 


ules, which  are  attadied  to  the  original  pe- 
tition here,  as  constituting  the  agreement 
between  the  parties  with  reference  to  tbe 
subject-matter  of  said  contract,  but  that  tlie 
defendant  in  error  refused  to  sign  the  same 
unless  said  contract  contained  the  further 
provision  that  plaintiff  would  be  entitled  to 
a  discount  on  any  cars  sold  by  bim  in  said 
territory,  and  would  also  be  entitled  to  a 
discount  on  other  cars  sold  in  said  territory 
provided  the  defendant  in  error  had  sent  to 
the  plaintiff  in  error  the  names  of  said  pros- 
pects, or  that  it  had  .closed  the  deals  for  the 
defendant  in  error,  and  that  no  sale  would 
be  made  in  said  territory  without  first  get- 
ting consent  of  the  defendant  in  error,  and 
that  thereupon  said  Casterton  notified  said 
defendant  In  error  that  he  was  not  author- 
ized to  make  any  additional  conditions  in 
said  contract,  but  that  if  the  defendant  in 
error  would  sign  said  contract  with  the  un- 
derstanding that  additional  conditions  would 
be  added  by  the  plaintiff  in  error  before  be- 
ing signed  by  him  and  before  said  contract 
would  be  effective  and  binding  on  either  of 
the  parties,  that  he,  Casterton,  would  for- 
ward said  contract  and  schedules  together 
to  the  plaintiff  in  error,  and,  if  accepted  by 
him,  said  additional  conditions  would  be 
added  to  said  contract,  and  signed  by  the 
plaintiff  in  error  and  mailed  to  him  at  Da- 
vis. Okl. 

It  is  further  alleged  that  on  the  16th  day 
of  December,  1914,  the  plaintiff  in  error  ac- 
cepted said  contract,  with  the  addlti<ma] 
conditions  added  thereto  as  required  by  the 
defendant  in  error,  and  mailed  the  docu- 
ments to  the  defendant  in  error  at  Davis, 
Okl.,  and  that  these  documents  constituted 
the  contract  between  the  parties  with  refer- 
ence  to  the  subject-matter  thereof. 

It  is  further  claimed  tliat  on  tbe  17th  day 
of  March,  1915,  whUe  said  contract  was  in 
full  force  and  effect,  the  plaintiff  in  error 
sold  to  one  B.  Wolf  of  Murray  county,  Okl., 
one  certain  automobile  for  tbe  sum  of  $985, 
plus  the  freight  for  which  the  plaintiff  in 
error  was  paid  In  cash,  and  that  the  said 
B.  Wolf  was  on  said  date  a  prospective  pur- 
chaser of  an  automobile,  secured  by  the  de- 
fendant in  error  in  his  territory,  of  whldk 
fact  the  plaintiff  in  error  Iwd  due  and  timely 
notice,  and  that  by  reason  thereof  there  was 
due  to  the  defendant  in  error  a  commission 
for  which  this  action  is  Instituted  to  re> 
cover. 

The  answer  of  the  lAalntiff  in  error  was 
a  general  denial  and  a  cross-petition. 

Upon  the  trial  of  this  cause  in  the  court 
below,  the  defendant  in  error  testified  to 
the  facts  substantially  as  alleged  in  his  pe- 
tition, save  and  except  that  It  appears  in  the 
evidence  that  on  the  17th  day  of  March, 
1915,  the  plaintiff  In  error  had  attempted 
to  cancel  the  contract  then  existing  between 
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him  and  tbe  defendant  in  error,  and  tbat  on 
that  date  he  notified  the  defendant  in  error 
that  said  contract  was  no  longer  in  force, 
but  that  thfe  same  was  on  that  date  can- 
celed. And  It  further  appears  that  the  sale 
of  this  automobile  to  the  party  Wolf  was 
not  made  until  a  few  days  thereafter,  but 
before  the  expiration  of  ten  days  after  the 
cancellation  of  said  contract  was  attempted 
to  be  made  by  the  plaintiff  In  error.  At  the 
conclusion  of  the  evidence  introduced  by  the 
defendant  in  error,  plaintiff  below,  a  de- 
murrer was  Interposed  by  the  plaintiff  in  er- 
ror and  overruled,  to  which  the  plaintiff  in 
error  excepted  and  declined  to  introduce  any 
proof,  but  rested  his  case.  Thereupon  the 
defendant  in  error  moved  the  court  to  in- 
struct the  jury  to  return  a  verdict  in  his  fa- 
vor and  against  tbe  plaintiff  in  error  for  the 
sum  of  $147.50,  being  a  15  per  cent,  com- 
mission on  $985  the  purchase  price  of  said 
automobile,  which  motion  was  by  the  court 
sustained,  to  which  ruling  the  plaintiff  in 
error  excepted,  and  to  reverse  which  has  ap- 
pealed to  this  court 

[1]  The  contract,  wiich  was  presented  to 
tbe  defendant  in  error  for  his  signature  at 
tbe  time  tliat  the  negotiations  were  first  had 
between  him  and  tbe  agent  of  the  plaintiff 
In  error,  and  which,  under  the  evidence,  was 
signed  by  him  oA  November  12,  1914,  was 
forwarded  to  the  plaintiff  in  error  from  Da- 
vis, OU.,  the  home  of  the  defendant  in  er- 
ror, to  the  plaintiff  in  error  at  Oklahoma 
City,  Okl.,  for  approval  and  signature  with 
certain  conditions  added  thereto,  provides 
that,  the  defendant  in  error  as  a  limited 
dealer  should  be  entitled  to  a  15  per  cent, 
discount  off  of  the  list  price  of  all  automo- 
biles sold  by  him  witlitn  the  territory  allot- 
ted to  him  under  said  contract.  And 
dause  No.  17  thereof,  provides: 

"That  in  respect  to  sales  of  automobiles  for 
use  outside  his  territory,  the  limited  dealer  will 
abide  by  the  Studebaker  policy  and  that  he  will 
report  to  the  company,  whose  decision  shall  be 
final,  an  controversies  that  may  arise  between 
him  and  another  dealer  in  regard  to  sales  of 
automobiles  outside  of  said  territory,  or  claims 
relating  thereto ;  that  he  will  pay  all  claims  de- 
cided by  the  company  to  be  due  from  him  within 
ten  days  after  receipt  of  notice  of  the  company's 
decision.  However,  nothinj;  herein  contained 
■hall  be  construed  as  a  liability  on  the  part  of 
the  company  to  any  dealer  for  such  profit." 

The  later  provision  of  the  contract  pro- 
tected other  agents  from  infringements  made 
by  the  defendant  in  error  in  their  territory, 
bat  afforded  no  protection  whatever  to  the 
defendant  in  error  from  infringements  made  in 
bis  territory  by  other  agents  of  the  company, 
so  to  protect  the  defendant  in  error  against 
Infringements  of  this  character  the  letter 
of  date  December  16,  1914,  was  attached  to 
and  considered  as  a  part  of  the  contract  be- 
tween the  parties  bere,  which  is  as  follows : 

"Oklahoma  City,  Okla.,  December  16,  1914. 
"W.  M.  Baughman,  EHivis,  Oklahoma.— Dear 
Sir:   Inclosed  you  will  find  copy  of  your  Stude- 
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baker  contract  Ton  have  not  put  np  a  deposit 
on  this  contract  to  cover  your  parts  acconnt  nor 
do  ya\i  have  a  new  1915  Studebaker  demonstra- 
tor in  stock  and  until  you  do  put  up  a  deposit 
for  parts  and  take  a  demonstrator  it  will  be  im- 
possible for  us  to  allow  you  a  discount  on  Stude- 
baker parts  which  you  might  order  and  we  will 
be  compelled  to  send  all  parts  to  you  C.  O.  D. 
But  as  soon  as  you  put  up  a  deposit  and  take 
a  demonstrator  we  will  be  glad  to  allow  you 
our  regular  dealer's  discount  on  parts  that  you 
might  order ;  however  the  rest  of  your  contract 
stands  as  it  is  now  written  and  you  will  be  en- 
titled to  a  discount  on  any  cars  sold  by  you  in 
your  territory  you  will  also  be  entitled  to  other 
cars  sold  in  your  territory  provided  you  send 
us  the  prospects  or  we  close  tbe  dealers  for 
you,  ana  we  will  not  make  a  sale  in  your  terri- 
tory without  first  getting  you  to  consent  to  the 
sale.  lours  very  truly, 

"HEK.  FEM.  Kelly  Motor  Company." 

It  is  apparent  that  these  documents  should 
be  construed  together  as  one ;  when  so  done, 
the  right  is  given  to  the  defendant  in  error 
to  a  discount  on  any  cars  sold  by  him  in  bis 
territory,  or  sold  by  others  In  his  territory, 
provided  the  names  of  the  prospects  are 
sent  to  the  company  or  the  deal  therefor 
closed  for  him,  nor  was  any  sale  to  be  made 
in  his  territory  without  first  getting  his  con- 
sent This  court  in  Blain  v.  Brake,  153  Pac. 
160,  supra: 

"The  two  agrreements  in  writing,  supra,  con- 
stitute one  contract,  being  supplementary  one  to 
the  other,  and  should  be  construed  toRether. 
We  say  this  for  the  reason  that,  although  not 
executed  at  the  same  time,  they  _  refer  to  the 
same  subject-matter,  and  on  their  face  show 
that  each  was  executed  as  a  means  of  carrying 
out  the  intent  of  the  other." 

And  likewise,  this' court  in  Canadian  Coun- 
ty V.  Lynch,  28  Okl.  590,  116  Pac.  466,  held 
that  when  two  or  more  writings  are  executed 
at  the  same  time  and  between  the  same  par- 
ties and  concern  the  same  subject-matter, 
or,  when  the  contracts  are  not  executed  at  the 
same  time,  but  refer  to  the  same  subject-mat- 
ter, and  on  their  face  show  that  they  were  exe- 
cuted as  a  means  of  carrying  out  the  intent 
of  the  other,  they  may  be  construed  together. 

A  "memorandum  on  a  written  contract  quali- 
fying or  restraining  its  operation,  forms  a  part 
of  it"  Wheelock  v.  Freeman  [13  Pick.  (Mass.) 
166]  23  Am.  Dec.  674,  and  note. 

"An  indorsement  upon  an  instrument  before 
its  execution  may  be  treated  as  an  explanation 
in  writing  of  the  intent  of  the  parties ;  although 
to  have  this  effect  it  must  be  shown  affirmative- 
ly to  have  been  upon  the  instrument  when  ex- 
ecuted." Emerson  v.  Murray,  4  N.  H.  171,  17 
Am.  Dec.  407. 

[2]  However,  in  order  to  be  treated  as  part 
of  the  contract,  it  need  not  be  annexed  to  tbe 
contract.  Under  the  evidence  here,  the  trial 
court  was  justified  In  holding  that  these  pa- 
pers constituted  one  contract,  and  that  by 
virtue  thereof  the  defendant  in  error  was 
entitled  to  recover  under  the  evidence  tbe 
commission  claimed  by  him,  for  wtiicb  recov- 
ery was  sought  here. 

Tbe  evidence  here  would  justify  tbe  con- 
clusion that  this  contract  between  the  par- 
ties did  not  become  binding  until  tbe  same 
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was  approyed,  signed,  and  delivered  by  tbe 
plaintiff  In  error  to  the  defendant  In  error, 
and  It  is  shown  here  that  this  was  not  done 
unta  about  the  16th  day  of  December,  1914. 

It  Is  farther  asserted  by  the  plaintiff  In 
error  that  this  salt  cannot  be  maintained  for 
the  reason  that  the  defendant  in  error  fail- 
ed to  submit  his  cause  to  arbitration,  in 
accordance  with  the  terms  of  the  contract. 
This  position  Is  not  tenable,  for  the  reason 
that  the  contract  Itself  does  not  so  specify, 
and  the  plaintiff  in  error,  by  reason  oi  his 
conduct  in  denying  liability,  etc.,  invited  this 
suit,  and  thereby  waived  the  provision  of  ar- 
bitration, if  the  same  was  embraced  In  the 
contract 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

PER  CURIAM.   Adopted  in  whole. 


SWEET  T.  OREGON-WASHINGTON  LUM- 
BER ft  MFG.  CO.     (No.  14006.) 

(Supreme  Court  of  Washington.    Aug.  24,  1917.) 

1.  Pbinoitai,  and  Agent  «=>103(1)— Powkbs 
or  Agent— PuKCHASE  fob  Cash. 

An  agent  who  is  authorized  to  inspect  and 
buy  lumber  and  fix  price  can  make  binding  con- 
tract that  Bale  shall  be  for  cash,  though,  un- 
known to  seller,  it  is  custom  of  buyer  to  approve 
all  purdiases  at  its  homo  office. 

2.  Bbtoppix  <8==>72— Sales  €=3348(1)  —  Loss 
AS  Bbtween  Persons  Bquajllt  Innocent. 

Where  agent  of  purchaser,  with  authority 
to  inspect  and  buy  lumber  and  fix  prices,  con- 
tracted to  buy  lumber  for  cash  o^  employes  of 
lumber  mill,  who  were  lienholders  in  possession, 
and  did  not  know  of  custom  in  dealings  between 
purchaser  and  owner  of  mill  that  orders  were 
subject  to  approval  of  purchaser  at  its  home 
office,  and  purchaser  did  not  know  of  change  In 
Bituation  at  mill,  it  cannot  set  off  debt  of  miU 
owner  to  It  against  purcliase  price,  though  it 
did  not  intend  to  waive  set-off,  and  the  principle 
that,  where  a  loss  must  occur  to  one  of  two 
parties  equally  innocent,  it  must  be  charged  to 
one  through  whose  negligence  or  carelessness  it 
occurred,  if  applicable  at  all,  applies  in  favor  of 
Uen  claimants. 

8.  Bankbuptcy  (8=145(1)— Tkustee'b  Titlb— 
Pbopbbtt  Affected  by  Lien. 

Trustee  in  bankruptcy  for  owner  of  lumber 
mill  may  recover  contract  price  of  lumber  sold 
by  employes,  lienholders  under  whose  manage- 
ment it  had  been  placed,  since  legal  title  is  in 
him  subject  to  liens,  and  it  is  bis  duty  to  pre- 
serve all  the  assets. 

Department  1.  Api>eal  from  Superior 
Court,  Wbatcom  County;  W.  H.  Pemberton, 
Judge. 

Action  by  J.  O.  Sweet  against  the  Oregon- 
Washington  Lumber  &  Manufacturing  Com-. 
pany.  From  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

McClure  &  Mcdnre,  of  Seattle,  and  Will  J. 
Grlswold,  of  Belllngham,  for  appellant  Blz- 
by  &  Nightingale,  of  Belllngham,  for  re- 
spondent 


CHADWICK,  J.  This  action  was  broagbt 
by  tbe  trustee  In  bankruptcy  of  a  copartner-, 
ship  consisting  of  Aron  Adkinson  and  Cicero 
M.  Coffman  and  doing  business  under  the 
name  and  style  of  the  Everson  Lumber  Com- 
pany. The  company  had  become  Indebted  to 
the  appellant,  with  which  it  had  had  some 
previous  dealings,  in  the  sum  of  $305.21.  The 
partnership  was  dissolved  in  July,  1915,  the 
business  being  continued  by.  Adkinson.  One 
or  more  cars  of  lumber  had  been  ordered, 
and  the  proceeds  placed  to  the  «-edi^  of  the 
company.  Negotiations  were  opened  for  oth- 
er cars.  In  October  one  Gearhardt,  a  clerk 
who  Inspected  purchases  of  lumber  for  appel- 
lant, went  to  the  mill  which  had  been  put  in 
the  hands  of  its  employ^  The  employes 
under  the  superintendency  of  one  Wariner 
were  operating  the  mill  with  the  Intent,  or 
possibly  the  hope,  of  paying  wages  to  them- 
selves and  past  claims  for  which  liens  had 
been  filed.  The  laborers  bad  been  placed  in 
charge  to  avoid  the  costs  and  expenses  inci- 
dent to  foreclosure.  Gearhardt  negotiated 
with  Adkinson,  who  admits  that  he  knew 
from  former  dealings  that  all  orders  given 
by  Gearhardt  were  subject  to  the  approval 
of  appellant  at  its  office  In  Seattle.  Adkin- 
son told  Gearhardt  that  the  men  had  filed 
liens  and  were  in  charge  as  he  had  "forfeit- 
ed his  rights."  Gearhardt  then  talked  with 
Wariner.  Gearhardt  says  that  be  bought  the 
lumber ;  that  It  was  not  agreed  that  it  was  a 
cash  sale;  that  he  told  Wariner  that  if  be 
wanted  to  make  it  a  cash  sale,  he  could  draw 
a  sight  draft  against  tbe  bill  of  lading.  War- 
iner says  that  it  was  understood  that  the  ' 
lumber  was  covered  by  liens,  and  that  Gear- 
hardt agreed  to  pay  for  tbe  lumber,  waiving 
appellant's  claim  of  set-off.  A  careful  read- 
ing of  the  testimony  convinces  us  that  the 
shipment  was  made  by  the  Uen  claimants  act- 
ing through  Wariner  upon  the  understanding 
and  belief  that  the  sale  was  a  cash  sale,  and 
that  payment  would  promptly  follow.  When 
received  the  value  of  the  lumber  was  credit- 
ed upon  the  open  account  of  tbe  Everson 
Lumber  Company,  and  tbe  car  rebilled  to  a 
foreign  state.  After  several  days  a  draft 
was  drawn  upon  and  dishonored  by  appel- 
lant Up  to  that  time  appellant  bad  no  di- 
rect notice  of  the  situation  at  the  mill,  and 
acted  within  Its  understanding  of  its  con- 
tract rights,  its  manner  and  custom  of  doing 
business  with  Adkinson.  We  are  not  inclined 
to  discuss  tbe  testimony  relative  to  the  pur- 
chase of  the  lumber.  The  Jury  believed  Warl- 
ner's  testimony.  This,  coupled  with  tbe  in- 
herent probabilities  attending  the  transac- 
tion, warrants  us  In  giving  our  sanction  to 
tbe  finding  of  the  Jury  that  the  lumber  was 
sold  iQX>n  a  positive  understanding  that  it 
was  for  tbe  benefit  of  tbe  lieu  claimant  and 
would  be  paid  for  In  cash. 

[1,2]  Appellant's  first  and  possibly  Its 
principal  contention  is  that  whatever  the  fact 
may  be,  Gearhardt  was  no  more  than  a  clerk, 
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and  because  of  Its  cnatom  (known  to  Adkln- 
Eon)  to  approve  all  purchases  at  its  home  of- 
fice, Ills  promise  to  pay  cash,  If  made,  was 
clearly  beyond  the  scope  of  his  authority. 

It  will  serve  no  purpose  to  discuss  or  quote 
from  the  many  authorities  dted.  There  is  no 
branch  of  the  law  which  calls  for  a  consid- 
eration of  the  facts  of  the  particular  case 
more  than  that  of  agency.  Its  principles  re- 
main fixed  and  unchanged,  but  circumstances 
even  slight  will  take  a  given  case  out  of  the 
authority  of  any  given  case. 

In  the  case  at  bar  Oearhardt  bad  an  ad- 
mitted authority  to  negotiate  a  price  and  to 
purchase.  He  was  told  by  the  owner,  Ad- 
kinson,  that  he  must  deal  with  the  lienhold- 
ers.  He  found  the  lumber  in  their  posses- 
sion. A  part  of  it  had  been  set  aside  upon 
an  order  from  a  mill  at  Everett  (an  admit- 
tedly cash  sale)  at  a  higher  price  than  appel- 
lant had  expected  to  pay,  and  which  Gear- 
hardt  agreed  to  meet  He  knew,  or  must 
have  known,  that  Wariner  would  not  have 
shipped  the  lumber  unless  he  was  to  receive 
for  the  benefit  of  the  men  the  same  or  a  bet- 
ter price.  Appellant's  managers  may  have 
bad  no  intention  of  waiving  its  set-off.  Upon 
the  Insistence  that  they  had  not,  counsel  in- 
sists that  they  are  to  be  protected  under  the 
rule  iliat  where  a  loss  must  occur  to  one  of 
two  parties  equally  innocent,  the  loss  must 
be  charged  to  one  through  whose  neglect  or 
carelessness  it  occurred.  It  may  be  ques- 
tioned whether  this  principle  is  involved; 
but,  if  so,  it  would  seem  that  the  lien  claim- 
ants should  have  the  benehc  of  it.  What- 
ever appellant  expected  or  intended  when  it 
sent  Gearhardt  to  the  mill,  he  found  a  condi- 
tion not  then  within  their  knowledge;  It 
was  in  his  power,  and,  knowing  that  his  com- 
pany had  a  set-ofT,  it  was  his  duty,  to  ac- 
quaint them  with  the  situation.  He  did  not 
do  so.  The  legal  result  is  that  one  authoriz- 
ed to  inspect  and  to  fix  prices  (he  did  so  in 
this  case)  purchases  lumber  from  strangers  to 
Adklnson  who  would  be  put  in  the  position  of 
voluntarily  surrendering  a  lien  for  a  consid- 
eration moving  to  their  debtor,  who  had  be- 
come so  poor  that  he  could  not  meet  the  daily 
wages  of  his  employes. 

Agency  Is  not  proved  or  disproved  or- 
dinarily by  aasertloa  or  denial.  Like  any 
other  legal  status,  it  may  be  proved  by  cic^ 
cumstances;  and,  when  one  goes  out  into  the 
market  to  buy  and  ship  to  a  principal,  the 
power  to  fix  a  price  has  always  been  consider- 
ed sufficient  to  bind  the  principal  to  the  pay- 
ment of  the  price.  We  dismiss  the  question 
of  agency,  and  come  to  one  that  concerned 
us  upon  argument,  but  which  we  have  oome 
to  believe  must  be  resolved  in  favor  of  the 
respondent 

[S]  It  is  urged  by  appellant  that  plaintiff, 
being  a  trustee  in  bankruptcy  for  Adklnson 
and  Goffman,  is  not  a  party  plaintiff;  tbat 
if  be  recovers  it  is  upon  the  ownership  of  the 
bankrupt,  and  not  upon  the  title  of  the  lien 
dalmanta  for  whose  benefit  the  action  Is 


waged;  that  if  the  lumber  belonged  to  the 
lien  claimants.  It  was  no  part  of  the  estate, 
and  plaintiff  "would  have  no  authority  to  sue 
for  its  value  if  it  belonged  to  a  third  party." 
(Counsel  say: 

"Respondent  introduced  evidence  intended  to 
prove  that  these  men  were  the  owners  of  the 
lumber  at  the  time  the  alleged  new  agreement 
was  made." 

The  testimony  is  not  specifically  referred 
to.  It  may  be  that  Wariner  or  Adklnson,  gt 
both,  said  under  the  spur  of  counsel's  ques- 
tioning that  the  lumber  belonged  to  the  men. 
But  tbat  Is  a  question  of  law  to  be  resolved 
by  the  court  and  not  l>y  the  conclusion  of 
the  witness. 

The  iQgal  title  to  the  lumber  was  in  Adkln- 
son. The  men  were  lienholders  in  possession. 
When  the  concern  was  put  into  bankruptcy 
the  trustee  was  authorized  by  law  to  take 
possession  of  all  of  the  assets  of  the  estate, 
subject  of  course  to  the  rights  of  all  lieu 
claimants. 

"Property  upon  which  there  ia  a  valid  lien 
passes  to  the  tmatce,  if  he  elects  to  take  it,  sub- 
ject to  such  equities,  liens,  or  incumbrances, 
whether  created  by  operation  of  law  or  by  the 
act  of  the  bankrupt"  Loveland  on  Bankruptcy,. 
S  430. 

Such  equity  as  there  may  be  in  the  proper- 
ty after  the  satisfaction  of  a  lien  Is  the  prop- 
erty of  the  estate,  and  the  duty  of  the  trustee 
to  conserve  all  the  assets  is  a  sufliclent. 
ground  upon  which  to  rest  a  right  of  recovery. 
The  distribution  of  the  fund  Is  a  matter  to 
be  hereafter  determined  by  the  bankruptcy 
court  Protection  of  those  holding  liens  for 
labor  is  peculiarly  within  the  province  of- 
the  bankruptcy  law.  Black  on  Bankruptcy, 
p.  374. 

Where  an  assignment  had  been  made  of- 
a  fund  to  protect  advances  the  right  of  the- 
trustee  to  maintain  an  action  has  been  up- 
held. 

"The  money  due  on  this  contract  belonged  to. 
the  estate  in  bankruptcy  subject  to  all  valid 
liens,  if  any,  and  was  properly  paid  to  the  trus- 
tee, and  it  is  his  duty  to  admmister  it  or  pay  it 
over  to  those  entitled  thereto  pursuant  to  tho. 
order  and  direction  of  this  court,  which  has  its. 
custody  for  the  purposes  of  administration  and 
distribution."  In  re  Gromond  (D.  C.)  145  Fed. 
966. 

It  may  be  said  that  appellant  is  proceed- 
ing  upon  the  theory  tbat  its  tights  are  pred- 
icated upon  the  order  for  the  lumber  given  be- 
fore Gearhardt  went  upon  the  ground  and  be- 
fore the  liens  were  perfected  and  the  property 
put  into  the  hands  of  the  men.  Whereas,  the- 
whole  record  shows  that  such  contract  was 
not  performed  l^  Adklnson;  that  he  Inform-, 
ed  their  agent  that  his  power  to  perform, 
was  subject  to  the  will  of  the  men,  and  that 
appellant's  agent  dealt  with  them  as  lienhold- 
ers in  possession,  and  must  meet  the  burden, 
of  the  lien ;  it  being  agreed  in  argument  that 
there  is  no  fund  out  of  which  the  liens  may- 
be paid  other  than  the  amount  due  from  ap- 
pellant 

Upon  the  finding  of  the  Jury  that  an?^- 
lant  waived  its  offset  we  find  no  error  \n. 
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the  refusal  of  tlie  court  to  allow  an  offset  of 
$14  claimed  by  appellant. 

Other  assignments  going  to  Instmctlons 
given  and  refused  are  predicated  upon  appel- 
lant's theory  of  the  case.  Having  rejected 
that,  we  find  no  prejudicial  error. 

The  Judgment  is  affirmed. 

EUilS,  C.  J.,  and  MORRIS,  MAIN,  and 
PARKER,  JJ.,  concur. 


STATE  V.  CLARK.    (No.  14178.) 
(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  Criminal  Law  «=o371(1)— Evidence  as  to 
Other  Offense — Intent. 

In  a  prosecution  for  assault  in  the  first  de- 
gree by  shooting  a  deputy  sheriff,  evidence  of  de- 
fendant's belligerent  conduct  and  mood  prior  to 
the  shooting  was  admissible,  since  the  rule  that 
evidence  tending  to  show  that  accused  has  com- 
mitted another  independent  crime  is  inadmissible 
is  subject  to  the  exception  that  where  intent  is 
an  essential  element  of  the  crime,  and  a  fact  to 
be  proven,  evidence  of  another  or  other  crimes 
is  admissible  to  show  the  condition  of  mind. 

2.  HoinoiDE  <S=»142(8)  —  AssAinur  with  In- 
tent TO  Kill  — elements  of  Offense  — 
Pboof— Statute. 

Under  Rem.  Code  1915.  §  2413,  defining  the 
crime  of  assault  in  the  first  degree,  in  a  prosecu- 
tion for  such  offense  the  state  must  allege  and 
establish  by  competent  evidence:  First,  an  as- 
sault ;  and,  second,  an  intent  to  kill  a  human 
being— since  the  intent  goes  beyond  the  act  ac- 
complished, which  did  not  result  in  the  death  of 
the  victim. 

3.  Cbiminal  Law  «5»»24— Inteni>-Pbe8UMf- 
xioN  FBOU  Act. 

Where  the  intent  which  is  an  element  of  the 
crime  relates  to  a  greater  crime  than  that  ac- 
complished, the  intent  is  not  presumed  from  the 
act  done. 

4.  Homicide  iS=»230— Assault  with  Intent— 
Sdfficiency  of  Evidence. 

In  a  prosecution  for  assault  in  the  first  de- 
gree, evidence  held  to  sustain  finding  that  de- 
fendant shot  with  intent  to  kill. 

5.  Homicide    «=3l41(T)— Indiotmsnt^Indet- 

INITENESS. 

An  information  cliaiging  that  defendant  as- 
saulted another  with  a  32  special  Winchester 
rifle  with  intent  to  kill  was  sufficiently  definite, 
though  failing  to  state  the  manner  in  which  the 
rifle  was  used. 

6.  Homicide  ^=9354 — Sentence— Statute. 

Under  Rem.  Code  1916,  §  2413,  defining  as- 
sault in  the  first  degree,  and  providing  that  one 
guilty  shall  be  punished  by  imprisonment  in  the 
state  penitentiary  for  not  less  than  five  years, 
and  section  2281,  providing  that  where  no  max- 
imum term  of  imprisonment  is  prescribed,  the 
court  shall  fix  such  maximum  term,  judgment 
of  conviction  of  assault  in  the  first  degree  should 
have  recited  that  defendant  be  imprisoned  in 
the  state  penitentiary  for  not  less  than  five 
years,  the  minimum  fixed  by  the  statute,  and 
for  not  more  than  a  number  of  years  fixed  by 
the  court  as  the  maximum. 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Augustus  Brawley, 
Judge. 

Jake  Clark  was  convicted  of  assault  in  the 
first  degree,  and  he  appeals.  Remanded, 
with  directions  to  enter  sentence  and  Judg- 


ment In  barraony  with  the  statutory  require- 
ments. 

Shrauger  &  Henideraoa  and  Thomas  K. 
Chambers,  all  of  Mt  Vernon,  for  appellant. 
A.  R.  Hllen  and  R.  V.  Welts,  both  of  Mt  Ver- 
non,  for  the  State. 

MAIN,  3.  The  defendant  In  this  case  was 
charged  by  Information  with  the  crime  of  as- 
sault in  the  first  degree.  The  trial  resulted 
in  a  veiUIct  of  guilty.  From  the  Judgment 
and  sentence  entered  upon  the  verdict,  the 
appeal  Is  prosecuted. 

The  facts  are  these :  At  about  the  hour  of 
9:30  o'clock  p.  m.,  on  the  17th  day  of  July, 
1915,  at  Burlington,  in  Skagit  county,  Wash., 
the  appellant  entered  what  is  referred  to  aa 
the  "Club  Saloon,"  and  asked  for  a  drink, 
which  was  refuseid  him  on  account  of  his  then 
intoxicated  condition.  Soon  thereafter  be 
got  into  an  altercation,  which  resulted  in  a 
fist  fight  between  himself  and  one  Lew  Put- 
ell,  Just  outside  of  the  saloon  doors.  Being 
worsted  In  this  encounter,  the  appellant  went 
to  a  nearby  restaurant,  where  he  procured  a 
butcher  knife,  and  returned  to  the  saloon. 
He  was  there  'dispossessed  of  the  knife  by 
the  proprietor  and  others.  Immediately 
thereafter,  a  brother  of  the  appellant  started 
with  him  to  his  home,  which  was  about  three 
blocks  distant,  where  be  resided  with  his 
parents.  A  few  minutes  later,  gun  shots 
were  beard  in  the  vicinity  of  the  appellant's 
residence.  One  R.  A.  Brooks,  a  deputy  city 
marshal,  was  near  the  saloon  when  he  first 
heard  the  shots,  an<d  he  proceeded  in  the 
direction  from  which  they  came.  At  about 
the  same  time,  a  deputy  sheriff  started  in 
the  same  direction.  These  two  ofBcers  ap- 
proached the  appellant's  residence  upon  a 
street  which  was  lighted.  When  one  of  them 
was  about  150  feet  distant  from  the  place 
where  the  appellant  resided,  other  shots  were 
fired.  Two  of  these  shots  struck  Brooks,  one  in 
the  face,  an'd  the  other  in  the  shoulder.  The 
other  officer,  having  taken  refuge  behind  an 
electric  light  pole,  escaped  injury.  In  all, 
five  or  six  shots  were  fired.  The  appellant 
was  subsequently  arrested  and  charged,  as 
above  stated,  with  the  crime  of  assault  in 
the  first  degree. 

[1]  The  first  point  urged  upon  this  appeal 
is  that  the  trial  court  erred  In  admitting  cer- 
tain testimcHiy  showing  a  separate  and  dis- 
tinct offense  not  connected  with  the  crime 
charged.  It  Is  here  claimed  that  the  conduct 
and  mood  of  the  appellant  prior  to  the  time 
of  the  shooting  was  inadmissible,  under  the 
general  rule  that,  in  a  prosecution  for  a  par- 
ticular crime,  evidence  which  shows,  or  tends 
to  show,  that  the  accused  bad  committed  an- 
other crime,  wholly  independent  of  that  for 
whldi  he  is  on  trial,  is  Irrelevant  and  inad- 
missible. But  this  rule  Is  subject  to  certain 
well-defined  exceptions  which  are  as  well 
settled  as  the  rule  itself.    One  of  the  excep- 
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tions  is  tbat  where  intent  is  an  essential  el- 
ement of  the  crime,  and  a  fact  to  be  provoi, 
evideDce  of  another  or  other  crimes  may  be 
admitted  for  the  purpose  of  showing  a  con- 
dition of  mind,  or  If  the  transaction  unVier  in- 
vestigation and  some  other  transaotion  are  so 
interwoven  that  the  admission  of  the  testi- 
mony In  relation  to  the  other  crime  wonld 
detract  something  from  the  testimony  which 
the  state  would  have  a  right  to  introduce,  as 
tending  to  show  the  commission  of  the  crime 
charged,  the  evidence  of  sudi  other  crime  ia 
admissible.  Wlgmore  on  Evidence,  vol.  I, 
i  364 ;  People  v.  Wilson,  117  Cal.  688, 49  Pac. 
1054;  State  v.  Gotttreedson,  24  Wash.  398, 
64  Pac.  523.  In  the  case  last  cited,  It  is  said : 
"The  general  rule  is  well  established  that  proof 
of  the  commission  of  a  separate  and  distinct 
crime  wlU  not  be  admitted  for  the  purpose  of 
aiding  the  conviction  of  defendant  for  the  crime 
charged.  There  are  exceptions,  however,  to  this 
general  rule,  as  where  the  testimony  shows  a 
connection  between  the  transaction  under  inves- 
tisation  and  some  other  transaction,  and  where 
they  are  so  interwoven  that  the  omission  of  the 
testimony  in  relation  to  the  other  crime  would 
detract  something  from  the  testimony  which  the 
state  would  have  a  right  to  introduce  as  tend- 
ing to  show  the  commission  of  the  crime  charged 
by  the  defendant,  or  where  it  is  apparent  that 
the  parties  had  a  common  purpose  in  the  trans- 
action of  both  crimes,  or  where  the  testimony 
tending  to  show  the  commission  of  one  crime 
tends  to  prove  a  condition  of  mind  which  must 
necessarily  be  entertained  by  the  defendant  in 
the  commission  of  the  crime  charged.    *    *    *  " 

In  Rem.  Code,  at  section  2413,  the  crime 
of  assault  in  the  first  degree  ia  defined  as 
follows : 

"Every  person  who,  with  Intent  to  kill  a  hu- 
man being    •    •    • 

"(1)  Shall  assault  another  with  a  firearm  or 
any  deadly  weapon  or  by  any  force  or  means 
likely  to  produce  death ;  *  •  *  shall  be  guilty 
of  assault  in  the  first  degree  and  shall  be  pun- 
ished by  imprisonment  in  the  state  penitenuary 
for  not  less  than  five  yean." 

ri]  By  this  statute,  so  far  as  applicable  to 
the  present  case,  the  crime  there  defined  con- 
sists of  two  elements:  First,  an  assault; 
and,  second,  an  Intent  to  kill  a  human  being. 
It  is  incumbent  upon  the  state  to  establish 
!)oth  of  these  elements  as  facts  by  competent 
evidence.  In  State  v.  Dolan,  17  Wash.  4^99, 
60  Pac.  472,  the  defendant  was  charged  with 
and  convicted  of  the  crime  of  assault  with 
intent  to  commit  murder.  In  the  course  of 
the  opinion,  it  was  there  said : 

"The  crime  here  charged  consists  of  two  es- 
sential elements:  iE'^rst,  an  assault;  and,  sec- 
ond, a  specific  felonious  intent  to  kill.  Both 
these  elements  were  alleged  as  facts  in  the  in- 
formation, and  it  was  therefore  incumbent  upon 
the  state  to  establish  them  as  facts  by  compe- 
tent evidence.  And  it  was  for  the  jury,  and  not 
the  court,  to  determine  the  existence  of  both 
these  facts." 

[•]  The  court  was  there  considering  an  In- 
Btruction  which  was  held  to  be  erroneous  be- 
cause'it  advised  the  jury  that  the  element  of 
intent  tO'  kill  could  be  inferred  or  presumed 
from  the  act  done,  even  though  it  did  not  re- 
milt  in  the  death  of  the  victim.  Where  the 
intent,  whtdh  is  an  element  of  the  crime,  re< 
lates  to  a  greater  crime  than  that  accomplish' 


cJd,  the  Intent  is  not  presumed  from  tha  act 
done.  The  confusion  in  the  present  case 
seems  to  have  arisen  ov«r  the  failure  t»  dis- 
tinguish between  an  intent  wliich  is  inferred 
from  the  act  done,  when  the  act  does  not  go 
beyond  intent,  and  an  intent  to  commit 
a  greater  crime  than  the  act  done  actually 
accomplishes.  The  distinction  between  the 
two  Intents  is  clearly  and  concisely  stated 
in  the  case  of  State  v.  Davis,  72  Wash.  261, 
l.?0  Pac.  9.5,  where  it  ia  said : 

"While  it  ia  true  that  a  man  is  presumed  to 
intend  the  natural  and  probable  consequences  of 
bis  acts,  it  is  true  also  that  the  presumption 
arising  from  the  acts  alone  never  extends  beyond 
the  actual  consequences  of  the  acts.  If  one  per- 
son wiUfnlly  assaults  another  and  inflicts  upon 
him  a  dangerous  wound,  the  Jury  would  have 
the  right  to  infer  from  the  act  that  he  intend- 
ed to  inflict  the  dangerous  wovmd;  or,  if  one 
person  willfully  assaults  another  and  inflicts 
upon  him  a  dangerous  wound  likely  to  cause 
death  and  death  ensues  therefrom,  the  jury  have 
the  right  to  infer  from  tlie  act  and  its  conse- 
quence that  he  intended  to  kill  the  person  as- 
saulted; but  if  a  man  assaults  another  and  in- 
flicts upon  him  a  dangerous  wound  likely  to  canse 
death,  but  death  does  not  ensue,  the  lury  have 
no  right  to  infer  from  the  act  alone  that  he  lo- 
tmded  to  kill,  because  such  was  not  the  conse- 
quence of  the  act  State  v.  Dolan,  17  Wash.  499, 
50  Pac.  472 ;  State  v.  Wniiams,  36  Wash.  143, 
78  Pac.  780.  So  in  the  instmcdon  in  questioa, 
it  was  error  to  instruct  that  the  jury  might  infer 
from  the  mere  assault  and  the  infliction  of  the 
wound  that  the  defendant  intended  to  kill  the  pros- 
ecuting witness,  because  death  was  not  the  con- 
sequence of  the  act.  Intent  in  such  cases  is  gath- 
ered from  all  the  circumstances  of  the  case,  of 
wliich  the  casault  and  wounding  are  only  a  part." 

It  was  necessary  in  the  case  now  before  us 
for  the  state  to  allege  and  prove  both  the  as- 
sault and  the  Intent  to  kUl,  because  the  intent 
goes  beyond  the  act  accomplished,  which  did 
not  result  in  the  death  of  the  victim.  It 
therefore  follows  that  the  evidence  showing 
the  appellant's  conduct  and  his  state  of  mind 
from  the  time  that  he  entered  the  saloon  and 
asked  for  the  drink,  which  .was  refused  him, 
until  he  shot  and  wounded  Brooks,  was  ad- 
missible as  bearing  upon  the  intent  to  kill, 
even  though  It  would  show  or  tend  to  show 
the  commission  of  another  offense.  Whether 
the  evidence  was  admissible  under  any  other 
theory  of  tHe  law  need  not  here  he  consid- 
ered, because  it  was  obviously  admissible  for 
the  purpose  already  indicated. 

[4]  The  second  point  is  that  the  verdict  of 
the  Jury  was  not  warranted  by  the  evidence, 
because  it  is  claimed  that  the  state  failed  to 
prove  an  intent  to  Icill,  but  this  contention 
cannot  be  sustained.  The  conduct  and  state 
of  mind  of  the  appellant,  previous  to  the 
shooting,  together  with  the  facts  of  the  shoot- 
ing, having  been  detailed  to  the  jury  in  the 
evidence,  would  sustain  a  finding  by  the  jury 
that  the  appellant  shot  with  intent  to  kill. 
As  was  said  .In  State  r.  Davis,  supra : 

"Intent  in  such  cases  is  gathered  from  ail  the 
circumAances  of  the  case,  of  which  the  assault 
and  wounding  are  only  a  part." 

(J]  The  third  point  Is  that  the  Information 
fails  to  charge  a  crime.  Among  other  things. 
It  is  recited  there  tliat  the  appellant- 
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"did  wUlwuUy,  unlawfully,  and  fdoniouslr,  with 
intent  to  kill  a  human  being,  to  wit,  one  R.  A. 
Brooks  and  one  G.  C.  McDaniel,  assault  another, 
to  wit,  one  R.  A.  Broolcs  and  one  G.  C.  McDan- 
iel, with  a  firearm  or  deadly  weapon,  to  wit, 
a  32  special  Winchester  rifle,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the 
state  of  Washington." 

This  information  Is  drawn  in  substantially 
the  language  of  the  statute,  and  was  suffi- 
cient to  enable  a  person  of  common  under- 
standing to  know  what  was  intended.  The 
particular  objection  to  the  Information  is 
that  it  fails  to  state  the  manner  In  which  the 
rifle  was  used,  but  a  charge  that  the  accused 
assaulted  another  with  "a  32  special  Win- 
chester rifle,"  with  Intent  to  kill.  Is  suffi- 
ciently definite.  The  manner  In  which  the 
rifle  was  used  need  not  be  alleged.  State  t. 
Miller,  25  Kan.  699;  State  v.  Steinemann, 
162  Mo.  188,  62  S.  W.  694 ;  State  v.  Feamster, 
12  Wash.  461,  41  Pac.  52;  21  Cyc.  863. 

[6]  Finally,  It  Is  contended  that  the  sen- 
tence Imposed  by  the  trial  court  was  not  in 
compliance  with  the  law.  The  statute  above 
quoted,  defining  assault  in  the  first  degree, 
provides  for  punishment  by  Imprisonment  In 
the  state  penitentiary  "for  not  less  than  five 
years."  The  statute.  It  .will  be  seen,  fixes  the 
minimum  term  of  imprisonment,  but  does  not 
fix  the  mazlmnm.  Section  2281,  Rem.  Code, 
provides  that: 

"  •  •  *  where  no  maximum  term  of  impris- 
onment is  prescribed  by  law,  the  court  shall  fix 
such  maximum  term  of  imprisonment." 

In  this  case^  the  appellant  was  sentenced 
to  the  state  penitentiary  at  Walla  Walla  "for 
a  period  of  nine  years."  Whether  this  nine 
years  was  Intended  as  the  minimum  or  the 
maximum  does  not  appear.  The  Judgment 
should  have  recited  that  the  appellant  be  im- 
prisoned in  the  state  penitentiary  for  a  mini- 
mum period  fixed  by  the  court  in  the  exercise 
of  a  Judicial  discretion — but  not  less  than 
five  years  (the  minimum  fixed  by  the  stat- 
ute)— and  for  not  more  than  the  number  of 
years  fixed  by  the  court  as  the  maximum. 
This  error,  however,  does  not  call  for  revers- 
al of  the  Judgment,  but  only  for  the  remand- 
ing of  the  cause  for  the  imposition  of  a  proper 
sentence  and  Judgment  State  v.  Andrews,  71 
Wash.  181,  127  Pac.  1102. 

Remanded,  with  directions  to  enter  a  sen- 
tence and  Judgment  In  harmony  with  the 
statutory  requirements. 

EliLlS,  O.  J.,  and  OHADWIOK,  PARKER, 
and  MORRIS,  JJ.,  concur. 


DAWSON  et  nx.  y.  CARSTBNS  et  ux. 

(No.  14036.) 

(Supreme  Coxxit  of  Washington.    Aug.  24, 1917.) 

1.  Appkai.  and  Ebbob  ^»982(2)— Vacation 

OF  .TtTDOUBNT— DiBCBETION. 

Where  there  was  nothing  In  a  petition  to 
vacate  judgment  which  showed  when  the  claim- 


ed error  therein  was  discovered  by  petitioner, 
and  no  reason  was  set  forth  why  the  applica- 
tion was  delayed  until  the  last  day  of  the  year 
therefor  limited  by  Rem.  0>de  1915,  {  467,  the 
Supreme  Court  could  not  find  t^&t  the  trial 
court  abused  its  discretion  in  deciding  the  ap- 
plication was  not  made  with  necessary  diligence. 

2.  Jttdoment  ^=3653— Judouert  on  Motion— 
Conclusive  Chabacteb. 

A  judgment  on  a  motion  which  determines 
the  action  or  proceeding  is  final  and  conclusive 
upon  all  questions  necessarily  involved  therein. 

3.  Judgment  «=3338— Petition  to  Vacatb— 
Substitute  iob  Ap peai.. 

A  petition  to  vacate  a  judgment  cannot  be 
prosecuted  as  a  substitute  for  an  appeal. 

Department  2.  Ai^ieal  from  Superior 
Court,  Pierce  County;  O.  M.  Easterday, 
Judge. 

Action  to  quiet  title  by  Charles  Dawson 
and  Ida  Dawson,  bis  wife,  against  Thonias 
Carstens  and  Stacle  C.  Oirstens,  his  wife. 
From  an  order  sustaining  demurrer  to  their 
petition  to  vacate  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Kerr  &  McCord,  of  Seattle,  and  Frank  H. 
Kelley  and  O.  F.  Wilt,  both  of  Tacoma,  for 
appellants.  T.  L.  Stiles  and  Frank  M.  Car- 
nahan,  both  of  Tacoma,  for  respondents. 

FULLBRTON,  J.  In  an  action  to  quiet 
title  to  a  certain  tract  of  land,  brought  by  re- 
spondents Charles  Dawson  and  wife  against 
appellants  Thomas  (Carstens  and  wife,  tbe 
decree  of  the  court  Included  a  small  tract 
which  appellants  claim  was  not  involved  la 
the  controversy.  This  tract  was  used  by  ap- 
pellants as  a  right  of  way  from  their  land 
to  the  public  highway;  an  easement  there- 
over having  formerly  been  granted  to  their 
predecessor  in  Interest  by  one  Vaeth,  the 
record  holder  of  the  title.  The  appellants, 
claiming  that  this  right  of  way  parcel  was 
erroneously  included  in  the  decree  of  the 
court  quieting  title  in  respondents,  filed  a 
motion  to  modify  the  Judgment  and  at  the 
same  time  a  petition  to  vacate  It.  The  re- 
spondents Interposed  a  demurrer  to  the  pe> 
tltion  on  the  ground  of  insufficiency  of  facta. 
On  the  hearing,  the  court  made  an  order 
denying  the  motion  and  sustaining  the  de- 
murrer. This  appeal  is  trom  that  part  of 
the  order  sustaining  the  demurrer  to  the 
petition. 

The  sole  question  here  Is  the  sufficiency  of 
the  petition.  It  Is  alleged  therein  that,  when 
the  cause  In  which  the  Judgment  was  entered 
was  called  for  trial  on  the  merits,  counsel, 
who  had  been  In  the  case  from  the  beginning, 
were  unable  to  appear  because  of  other  pro- 
fessional engagements;  that  this  fact  was 
shown  to  the  court  and  a  continuance  asked, 
which  was  refused,  and  other  counsel  had  to 
be  substituted  who  did  not  have  time  to  ac- 
quaint themselves  sufficiently  with  the  facts 
of  the  case;  that  the  issues  Involved  some 
six  different  parcels  of  land  described  by 
metes  and  bounds,  whldi  included  an  ease- 
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moat  for  a  driveway  owned  by  the  defend- 
ants Carstens;  that  connsel  who  tried  the 
case  became  confused  by  the  description,  ow- 
ing to  liis  unfamillarity  with  the  facts,  and 
sulTered  the  decree  Bubsequently  entereA  to 
include  the  driveway,  wbich  he  liad  been  as- 
sured both  by  counsel  for  the  other  side  and 
by  the  court,  was  not  InTolved  in  the  contro- 
versy. It  was  further  alleged  in  the  petition 
tliat  a  motion  for  a  new  trial  was  made  in 
the  cause,  which  the  trial  court  overruled, 
and  that  an  appeal  from  the  decree  was 
taken  to  this  court,  which  was  dismissed  be- 
cause not  timely  taken. 

[1]  The  groimd  upon  whlCh  the  trial  court 
rested  its  decision  does  not  appear  in  the  rec- 
ord. It  would  seem,  however,  that  it  could 
foe  rested  on  any  one  of  a  number  of  grounds. 
In  the  first  place  the  petition  does  not  set 
forth  the  Judgment  as  required  by  section  467 
of  Semlngton's  Code.  It  is  partially  set 
forth  in  substance,  but  it  is  not  shown  when 
the  Judgment  sought  to  be  vacated  was  en- 
tered, and  nothing  -appears  in  this  court  to 
show  that  the  proceeding  was  brought  with- 
in the  year  limited  by  the  statute.  In  the 
second  place,  if  it  be  conceded  tbat  the  rec- 
ord could  be  supplied  in  this  respect,  and 
tliat  it  could  be  shown,  as  stated  in  the 
briete,  that  the  proceeding  was  instituted  on 
the  last  day  of  the  year,  there  is  notliing  in 
the  petition  to  indicate  that  this  would  com- 
ply with  the  rule  of  diligence  required  in 
such  cases.  This  court  has  repeatedly  held 
that,  notwitlistanding  the  statute  allows  such 
proceedings  to  be  instituted  within  a  year 
after  the  entry  of  the  Judgment,  the  party 
seeking  the  vacation  must  nevertheless  pro- 
ceed with  diligence  within  the  year ;  and  that 
the  question  of  diligence  Is  addressed  to  the 
discretion  of  the  lower  court;  and  that  this 
court  will  not  disturb  its  conclusions  unless 
it  appears  that  its  discretion  has  been  abus- 
ed. Bozzio  V.  Vagllo,  10  Wash.  270,  38  Pac. 
1042;  Kuhn  v.  Mason,  24  Wash.  94,  64  Pac. 
182;  Nelson  v.  Nelson,  66  Wash.  671,  106 
Pac  138,  107  Pac.  195.  There  is  nothing  in 
the  petition  which  shows  when  the  error 
claimed  vras  discovered  by  the  petitioner, 
nor  is  any  reason  set  forth  why  the  applica- 
tion was  so  long  delayed.  Clearly,  without 
some  such  showing,  this  court  cannot  find 
that  the  trial  court  abused  its  discretion  if 
it  decided  tliat  the  application  was  not  made 
with  the  necessary  diligence. 

[2, 3]  Again,  the  error  complained  of  was 
properly  cognizable  by  motion  under  either 
section  303  or  section  898  of  the  Code  (Rem.), 
or  by  an  appeal  from  the  Judgment  under 
the  general  statutes  relating  to  appeals. 
Both  of  these  remedies  were  resorted  to  and 
failed  of  fruition.  As  a  Judgment  on  a  mo- 
tion which  determines  the  action  or  proceed- 
ing is  final  and  conclusive  upon  all  questions 
-necessarily  involved  therein  (Tatum  v.  Geist, 
40  Wash.  676,  82  Pac.  902;  Pierce  County  t. 


Buncb,  49  Wash.  609,  96  Pac.  164;  Floeck  v. 
Pedigo,  66  Wash.  646,  104  Paa  1119;  NeweU 
V.  Toung,  69  Wash.  286,  100  Paa  801),  and  as 
a  petition  to  vacate  a  Judgment  cannot  I>e 
prosecuted  as  a  substitute  for  an  appeal 
(Kuhn  v.  Mason,  supra),  the  donurrer  was 
properly  sustained  as  aeeldng  to  reUevo  from 
a  matter  once  adjudicated. 

Other  reasons  might  be  stated,  but  these 
are  sufficient  to  show  that  the  trial  court  did 
not  err  in  its  conclusions. 

We  have  not  overlooked  the  <3alm  of  the 
petitioners  to  the  effect  that  the  Judgment  is 
void  on  its  face,  and  one  concerning  which 
the  rules  of  time  and  dlligenoe  have  no  appli- 
cation, and  that  it  is  thus  subject  to  be  set 
aside  by  the  court  whenever  the  fact  Is  call- 
ed to  its  attention.  But  we  cannot  agree 
with  counsel  that  the  Judgment  is  void  on  its 
face.  From  so  much  as  appears  in  the  peti- 
tion, the  Judgment  may  have  been  voidable 
and  subject  to  correction  in  a  proper  proceed- 
ing, but  nothing  is  shown  which  indicates 
that  it  is  not  valid  against  a  collateral  at- 
tack. 

The  Judgment  is  affirmed. 

BLLIS,  O.  J.,  and  MOUNT,  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


AMERICAN  PACKING  CO.  v.  LTJKETA 
et  al.    (No.  13896.) 

(Supreme  Court  of  Washington.   Aug.  18, 1917.) 

1.  Repixvin    «=362—TTrLB— Evidence— Sut- 

ZICIZNOT. 

In  replevin  to  recover  a  fishing  boat,  hejd, 
under  eTidence,  that  intervener  was  the  owner 
of  a  one-half  interest  in  the  boat. 

2.  Repiavir  «=s8(9—Tmx— Undivided  In- 
terest. 

Where  the  intervener  wag  the  owner  of  an 
undivided  one-half  interest  in  the  boat,  and  not 
bound  by  the  contract  between  plaintiff  and  the 
other  defendant  apon  which  plaintiff  relics,  the 
taking  of  possession  of  the  boat  by  plaintiff  was 
wrongful;  there  being  no  fraud  or  wrongful 
confusion. 

3.  Replevin  «=»86— Issues  Detekmtned. 

In  replevin,  although  all  the  parties  and  the 
subject-matter  were  before  tho  court,  where  the 
only  issue  made  by  the  pleadings  was  the  title 
to  the  property,  other  rights  of  the  parties  will 
not  be  determined. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;   John  IS.  Jurey,  Judge. 

Replevin  by  the  American  Packing  Com- 
pany against  Paul  Luketa,  in  which  Sam 
Luketa  intervened.  Judgment  for  plaintiff, 
and  defendant  and  intervener  appealed.  Re- 
versed and  remanded. 

Van  C.  Griffin,  of  Seattle,  for  appellants. 
Byers  &  Byers,  of  Seattle,  for  respondent 

MIAIN,  J.  The  purpose  of  this  action  was 
to  recover  possession  of  a  fishing  boat  known 
as  Boston  11.  The  only  defendant  named  in 
the  complaint  was  Paul  Luketa.    After  the  ac- 
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tlon  bad  been  Instituted,  Bam  liaketa,  a  broth- 
er of  the  defendant  named  In  the  complaint, 
Interreaed,  claiming  to  be  the  owner  of  an 
undivided  one-half  Interest  in  the  boat  and 
Its  equipment  After  the  Issues  were  framed, 
the  cause  was  tried  to  the  court  without 
a  jury,  and  resulted  in  a  judgment  that  the 
title  to  the  boat,  and  the  right  to  the  poesesr 
slon  thereof,  was  in  the  plaintift.  From  this 
judgment,  the  defendant  and  the  intervener 
appeal 

In  the  interest  of  clearness  of  expression, 
Paul  L/uketa  wUl  be  referred  to  as  the  de- 
fendant, Sam  Lruketa  as  the  Intervener,  and 
American  Packing  Company  as  the  plaintiflF. 
The  facts  are  these:  The  defendant  and  the 
intervener,  being  fishermen,  desired,  during 
the  spring  of  191S,  to  construct  a  boat  for 
the  purpose  of  engaging  in  that  business. 
Not  having  sufficient  financial  ability  to  pro- 
vide for  the  construction  and  equipment  of  a 
boat,  they  sought  an  Interview  with  one 
Harry  Barnwell,  president  and  manager  of 
the  plaintiff,  for  the  purpose  of  securing 
from  the  plaintiff  a  loan  or  advancement  of 
money  to  aid  in  the  construction  and  equip- 
ment of  the  boat.  This  interview  resulted 
in  a  promise  on  the  part  of  the  plaintiff  to 
r«ider  the  financial  aid  requested.  A  written 
contract  for  the  construction  of  the  boat  was 
entered  Into  between  the  defendant  and  the 
intervener,  as  one  party  thereto,  and  a  sblp- 
bul,ldlng  firm  located  at  Ballard,  Wash.,  and 
composed  of  J.  Heggem  and  E.  Erlksen,  as 
the  other  party.  The  boat,  in  due  time,  was 
constructed  and  equipped,  the  total  cost 
being  approximately  $6,000.  The  defendant 
and  the  Intervener  each  contributed  to  the 
cost  of  the  construction  and  equipment,  and 
the  plaintiff  advanced  approximately  $2,000 
on  the  construction  cost.  On  July  12,  1915, 
the  plaintiff  and  the  defendant  entered  Into 
a  written  contract  by  whldi  it  was  provided 
that  the  plaintiff  should  advance  $3,400  to- 
ward the  construction  and  equipment  of  the 
Bostcm  II,  and  the  plaintiff  was  acknowledg- 
ed to  be  the  owner  thereof,  with  the  right 
to  full  control  of  the  boat  until  the  $3,400 
should  be  repaid  to  it.  By  this  written  agree- 
ment, the  defendant  was  to  have  the  use  of 
the  t)oat  for  fishing  as  long  as  agreeable  to 
the  plaintiff,  and  alt  fish  caught  were  to  be 
sold  to  the  plaintiff  at  the  same  prices  as 
other  fishermen  were  paid.  The  second  para- 
graph of  the  contract  provided  that  if  the 
defendant,  within  a  reasonable  time,  or  on 
demand,  should  pay  the  $3,400  mentioned, 
then  the  title  to  the  boat  was  to  be  conveyed 
to  him.  The  Intervener  was  not  a  party 
to  this  agreement,  and  is  In  no  manner  re- 
ferred to  therein.  On  January  8,  1016,  the 
plaintiff  demanded  possession  of  the  boat, 
which  was  refused,  and  soon  thereafter 
brought  this  action  In  replevin  and  took 
possession  of  the  same.  On  January  10, 1916, 
the  plaintiff  paid  on  account  of  the  equipment 
of  the  boat  the  sum  of  $1,107;   this  appar- 


ently being  the  balance  due  njtoB  the  par- 
chase  price  of  the  fishing  net. 

The  controlling  question  is  the  location  ot 
the  title  to  the  boat  at  the  time  it  was  taken 
possession  of  by  the  plaintiff.  The  defendant 
and  the  intervener  each  claim  to  own  an  un- 
divided one-half  interest  therein,  there  being 
no  controversy  between  them.  The  plaintiff 
claims  that  the  title  is  in  It,  and  that  tbeve- 
fore  it  rightfully  took  ixN»e8sion. 

[1]  The  first  inquiry  must  be  directed  as 
to  the  ownership  of  the  boat  The  undoubted 
facts  are  that  the  defendant  and  the  Inter- 
vener together  approached  the  plaintiff, 
through  Its  president  and  manager,  and 
sought  the  loan  or  advancement  referred  to> 
They  together  contracted  for  the  construction 
of  the  boat;  they  supervised  its-  construc- 
tion ;  they  received  it  Into  their  possession 
when  completed;  they  operated  it  during  the 
fishing  season  for  the  year  1915  together,  as 
owners;  tbey  each  contributed  something 
toward  the  cost  of  its  construction  and 
equipment  Under  these  facts  It  could  not 
well  be  held  that  the  intervener  was  not  the 
owner  of  an  undivided  one-half  Interest  in 
the  boat,  unless  the  other  evidence  offered 
would  lead  to  a  contrary  conclusion.  It  is 
true  that  Barnwell  testified  that  he  did  not 
know  that  the  Intervener  had  any  interest 
In  the  boat,  but  the  intervener  might  have 
an  interest  In  the  boat,  and  yet  that  fact 
not  be  known  to  the  witness.  When  the  con- 
struction of  the  boat  was  completed,  the 
master  carpenter's  certificate  by  EMkseo 
and  Heggem  was  issued  to  the  American 
Packing  Company,  the  plaintiff,  as  owner. 
By  what  authority  the  contractors  issued 
the  certificate  does  not  appear.  The  consoli- 
dated certificate  of  enrollment  and  license 
recites  that  the  American  Packing  Company 
is  the  owner  of  the  boat  The  rule  of  law 
seems  to  be  that  the  .certificate  of  enrollment 
is  not  evidence  that  the  title  to  the  boat  is 
In  the  person  named  therein  as  owner  when 
such  person  offers  It  as  evidence  in  support 
of  his  own  title.  Lincoln  v.  Wright  23  Pa. 
T6,  82  Am.  Dec.  316 ;  The  Nancy  Dell  (D.  C.) 
14  Fed.  744;  Bradbury  v.  Johnson,  41  Me. 
582,  66  Am.  Dec.  264.  In  the  last  case  cited 
it  was  said: 

"To  entitle  the  plaintiffs  to  maintain  the  ac- 
tion, they  must  prove  title  in  themfielves.  For 
this  purpose  the  copy  of  the  register  Is  relied 
upon.  The  registry  acts  are  considered  as  in- 
stitutions purely  local  and  municipal,  for  pur- 
poses of  public  policy.  The  register  therefore  is 
not,  of  Itself,  evidence  of  property,  except  so 
far  as  it  is  confirmed  by  some  auxiliary  circum- 
stance, showing  that  it  was  made  by  the  author- 
ity or  assent  of  the  person  named  In  it  and 
who  is  sought  to  be  charged  as  owner.  With- 
out such  connecting  proof  the  register  has  been 
held  not  to  be  even  prima  facie  evidence  to 
charge  a  person  as  owner;  and  oven  with  such 
proof  it  is  not  conclusive  evidence  of  ownership; 
for  an  equitable  title  in  one  person  may  well  con- 
sist with  the  documentary  title  at  the  cuf'tom 
bouse  in  another.  Where  the  question  of  own- 
ership is  merely  incidental,  the  register  aloue 
has  been  deemed  sufficient  prima  facie  evidence. 
But  in  favor  of  the  person  claiming  as  owner  it 
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Is  no  evideAm  at  all,  b«in^  nothing  more  than 
his  declaratian.  1  GreenL  Er.  |  4M;  Tinkler 
T.  Walpole,  14  East,  226:  Fraser  t.  Hopkins, 
2  Taunt  0;  Mclver  y.  Humble,  16  East,  169; 
1  Starkie's  Bv.  pt.  2,  «  53;  1  PhU.  Bv.  411. 

"But,  though  the  production  of  the  register  or 
eertifieatc,  in  which  liis  name  is  omitted,  is  eon- 
elusive  to  negative  the  interest  of  the  assured, 

Jet  its  production  with  the  name  inserted  is  not, 
1  itself,  without  more,  even  prima  facie  of  his 
title.    Arnold  on  Ins.  1327. 

"The  register  cannot  be  rendered  evidence  in 
favor  of  the  person  who  procured  it  to  be  made, 
though  it  may  be  against  him.  Ligon  v.  Or- 
leans NavigaUon  Co.,  7  Mart.  (N.  S.)  6S2.  The 
certificate  of  registry  is  not  even  prima  facie 
evidence  of  ownership.  Pirie  v.  Anderson,  4 
Taunt.  662{  2  Saund.  Plead.  &  Ev.  237. 

"In  an  action  against  a  person,  as  owner,  the 
register,  if  the  oath  of  ownership  is  made  by 
himself,  is  treated  as  an  admission,  which  may 
be  given  in  evidence  to  charge  him;  if  made 
by  another  person,  and  his  assent  thereto  is 
not  proved,  it  is  the  declaration  of  another  pain- 
ty, which  cannot  affect  him.  But  when  offered 
by  a  party  to  establish  his  own  title,  it  is  simply 
a  proposition  to  prove  his  own  declarations  for 
his  own  benefit,  and  therefore  inadmissible  for 
that  purpose." 

As  we  view  tbe  record  and  the  law,  there 
Is  no  escape  from  the  conclusion  that  the 
Intervener  was  a  part  owner  in  the  boat. 

It  is  here  assumed,  but  not  decided,  that 
whether  tbe  writing  atwve  referred  to  be  con- 
sidered as  a  chattel  mortgage,  or  as  a  condi- 
tional sale  contract,  the  plaintiff  wonld  have 
the  right  thereunder  to  take  possession  of  the 
Tessel  if  the  other  party  to  the  contract  were 
In  default,  and  the  intervener  had  no  Interest 
in  the  boat.  We  do  not  understand  It  to  be 
claimed  that  the  Intervener  either  authorized 
the  contract,  or  that  the  defendant  acted  as 
agent  for  him  In  executing  It.  Assuming  that 
the  plaintiff  had  the  right,  under  tbe  con- 
tract, to  the  possession,  as  against  the  de- 
fendant, it  does  not  follow  that  It  had  the 
right  to  possession  as  against  the  Intervener. 
The  rule  Is  that  replevin  lies  only  for  spedflc 
property,  capable  of  ld«itiflcatlon  or  sepa- 
ration, so  as  to  be  seized  in  kind,  and  cannot 
be  maintained  for  an  undivided  Interest  or 
share,  except  In  cases  of  fraud  or  wrongful 
confnalon  of  property.  In  the  case  now  be- 
fore us  there  Is  no  claim  of  fraud  or  wrongful 
confusion.  34  Cyc.  1359 ;  Cobbey  on  Replev- 
in (2d  Ed.)  f  73,  p.  43;  Shlnn  on  Replevin, 
f  567,  p.  524;  Hackett  v.  Potter,  131  Mass. 
60.    In  tbe  authority  last  cited  It  was  said: 

'^n  the  case  at  bar  it  is  act  necessary  to  con- 
sider tbe  question  whether  a  part  owner  of  a 
chattel  may  maintain  replevin  for  the  whole 
chattel  against  a  defendant  who  has  no  right  to 
i^  if  the  nonjoinder  of  the  other  owners  is  not 
pleaded.  That  is  quite  a  different  question  from 
tbe  one  here  presented.  The  decisive  objection 
to  the  maintenance  of  the  action  is  that  it  calls 
for  the  delivery  of  a  fractional  part  of  a  chattel 
to  the  plaintiff,  which-  delivery  cannot  be  made 
wiCbout  delivering  to  him  the  whole  chattel,  in 
which  others  liave  rights  of  ownership." 

[2]  The  Intervener  being  the  owner  of  an 
undivided  one-half  Interest  in  the  boat,  and 
not  being  bound  by  the  written  contract,  so 
far  as  this  record  shows,  npon  which  the, 


plaintiff  rteUea,  It  follows  that  Che  taking  pos- 
session at  the  boat  by  the  plaintlfl  was  not 
rightful. 

[3]  One  other  question  remains,  and  that 
Is  whether,  since  the  subject-matter  and  all 
the  parties  are  before  the  court,  their  rights, 
other  than  the  title  to  the  vessel,  should  be 
determined. 

In  Grote-RanWn  Co.  v.  Brownell,  76  Wash. 
335,  136  Pac.  145,  It  was  held  that  an  issue 
made  by  the  pleadings  between  defendants 
in  a  replevin  action  could  be  determined  in 
that  action,  because  It  appeared  that  no  prej- 
udice would  result,  and  the  Judgment  entered 
wonld  give  relief  conslstoit  with  the  case 
made  by  the  pleadings,  but  that  case  is  not 
here  applicable.  The  Issue  in  the  present 
case  made  by  the  pleadings  is  the  title  to  the 
vessel.  The  Intervener  being  the  owner  of  an 
interest  therein,  and  not  being  bound  by  the 
contract  upon  which  the  action  was  based, 
replevin  does  not  lie.  There  Is  no  issue  made 
by  the  pleadings  as  to  any  other  relief  whloh 
the  plaintiff  would  be  entitled  to,  as  against 
either  the  defendant  or  the  Intervener.  The 
statute  (Rem.  Code,  {  484)  directs  the  kind  of 
a  Judgment  to  be  entered  In  a  replevin  action. 
It  is  there  provided: 

"  *  •  *  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  r^ 
turn  thereof,  judgment  for  the  defendant  may  be 
for  a  return  of  the  property,  or  the  value  thereof 
in  case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same." 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  direction  to  the  superior 
court  to  enter  a  Judgment  in  accordance  with 
this  statiJte. 

Reversed  and  remanded. 

ELLIS,  C  J.,  and  WEBSTER,  MORRIS, 
and  OHADWIOE,  JJ.,  concur. 


HARRISON  V.  SMITH  et  ux.,  (No.  13739.) 
(Supreme  Oonrt  of  Washington.    Aug.  29, 1917.) 

1.  Afpbai.  ANn  EsaoB  «=»895(2)— OONrL;oT- 

INO    EVinKNCS— BeTIBW. 

Where  the  evidence  on  eadi  side  is  clear  and 

unequivocal  but  in  direct  conQict.  the  factor 
of  credibility  of  witnesses  becomes  all-important; 
and  this  court  in  a  trial  de  novo  uiii  uui  in- 
terfere with  the  decision  of  the  trial  court 

2.  Appbai.  Ann  Bhbob  «=3895<l>-TniAi,  Di 
Novo— Extent  or  Revikw. 

In  a  trial  de  novo  this  court  will  limit  its 
decision  to  the  question  actually  presented. 

3.  MoBTOAGES  ®=»490— Patment  01  Taxkb— 
Reimbursement— VoLUNTKEB. 

Where  under  a  mortgage  the  mortgagee  had 
the  privilege  of  paying  tbe  taxes  when  due, 
ho  wat  not  compelled  to  wait  until  the  taxes 
were  delinquent  on  pain  of  being  treated  as  i, 
volunteer,  and  the  court  on  foreclosure  prop- 
erly included  tbe  -taxes  so  paid  in  the  jadg» 
meut. 

Departffloit  2.  Appeal  from  Superior 
Court,  Oraya  Harbor  Connty;  Ben  Sheeks, 
Judge.    .  .' 
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Action  by  B.  L.  Harrison  against  William 
Smith  and  wife.  Decree  for  plalntUT,  and 
lefendants  appeal.    Affirmed. 

B.  B.  Boner,  of  Aberdeen,  for  appellants. 
A.  Bmerson  Cross,  of  Aberdeen,  for  respond- 
ent. 

ELLIS,  C.  J.  Action  to  foreclose  a  mort- 
gage given  by  defendants  to  plalntlfT  to  se- 
cure tbe  payment  of  their  promissory  note  for 
5450,  with  Interest  at  8  per  cent,  per  annum 
from  date  until  paid.  The  defense  was  a 
plea  of  payment.  The  mortgage  coTers  lots 
1,  2,  5,  6,  7,  8,  0,  10,  and  11,  In  block  4,  town 
of  Westport  Beach,  Grays  Harbor  county. 
Both  note  and  mortgage  bear  date  September 
10.  1909.  On  lots  8  and  9  is  a  cottage.  The 
other  lots  are  cleared  and  used  at  least  in 
part  as  a  garden.  On  February  14,  1910,  de- 
fendants conveyed  lots  1,  2,  5,  and  6  to  plain- 
tiff. In  the  deed  they  covenanted  that  the 
lots  were  free  from  all  Incumbrances  "except 
the  mortgage  now  held  by  said  party  of  the 
second  part  for  which  this  deed  Is  subject 
and  the  taxes  now  against  said  property." 
Defendants  in  support  of  their  plea  of  pay- 
ment assert  that  this  deed  .was  given  In  full 
satisfaction  of  the  debt  Plaintiff  Just  as 
positively  asserts  that  the  deed  of  the  four 
lots  was  taken  as  a  mere  accommodation  to 
defendants,  who  were  deeply  Jn  debt  and 
professed  a  fear  that  some  of  their  creditors 
would  attempt  to  seize  the  property,  and  that 
the  title  was  held  by  plaintiff  for  the  sole 
purpose  of  conveyance  whatever  and  u> 
whomsoever  defendants  might  direct,  but  sub- 
ject to  the  mortgage.  Upon  this  issue  of  fact 
the  contest  was  mainly  waged.  The  trial 
court  made  no  written  findings  of  fact,  but 
entered  a  decree  foreclosing  the  mortgage, 
giving  plaintiff  Judgment  for  the  amount  of 
the  note  and  accrued  interest,  and  for  taxes 
and  Insurance  premiums  paid  by  plaintiff, 
with  interest  and  for  costs,  and  ordering  that 
all  nine  of  the  lots  be  sold  to  satisfy  the 
Judgment  in  default  of  payment  The  decree 
contained  an  order  that  plaintiff,  within  ten 
days,  deposit  in  court,  for  delivery  to  defend- 
ants, a  quitclaim  deed  of  the  four  lots  which 
had  been  conveyed  to  blm.  Defendants  ap- 
peal. 

[1]  The  case  la  here  for  a  trial  de  novo. 
We  have  therefore  read  the  evidence  and  all 
of  it  with  close  attention.  It  presents  an  ir- 
reconcilable conflict  of  sworn  statement  even 
as  to  immaterial  details.  The  evidence  aa  to 
the  attendant  and  collateral  circumstances 
and  as  to  the  subsequent  conduct  and  admis- 
sions of  the  parties  is  In  as  sharp  conflict 
as  is  that  touching  what  was  said  and  done 
when  the  deed  of  the  four  lots  was  made. 
The  few  circumstances  in  evidence  which  In 
any  wise  tend  to  corroborate  either  version 
of  the  transaction  can  hardily  be  said  to 
preponderate  on  either  side.    A  detailed  dis- 


cussion of  the  evidence  would  be  a  profitless 
expenditure  of  time  and  a  wanton  waste  of 
space.  The  case  is  one  imperatively  demand- 
ing the  exercise  of  an  intelligent  judgment 
as  to  the  credibility  of  witnesses,  most  of 
whom  were  manifestly  partisans  of  one  side 
or  the  other.  The  trial  Judge,  who  .was  ob- 
viously in  a  much  better  position  to  exercise 
such  a  Judgment  wisely  and  Justly  than  are 
we,  was  evidently  of  the  opinion  that  the 
credible  evidence  preponderated  in  favor  of 
respondent  The  record  gives  us  no  warrant 
to  say  that  he  was  wrong. 

Appellants  invoke  the  familiar  principle 
that  he  who  asserts  that  a  writing  Is  other 
than  it  purports  to  be  must  establish  his 
claim  by  clear  and  convincing  evidence,  cit- 
ing to  the  point  Kegley  v.  Skillman,  68  Wash. 
641,  123  Pac.  1081 ;  Johnson  v.  National  Bank 
of  Commerce,  65  Wash.  261,  118  Pac.  21,  L.  R. 
A.  1916B,  4,  and  other  decisions  of  like  char- 
acter. The  soundness  of  the  rule  will  at  once 
be  conceded.  But  where,  as  here,  the  evi- 
dence on  each  side  is  clear  and  unequivocal, 
and  the  two  sides  are  In  direct  antagonism, 
the  factor  of  credibility  of  the  witnesses  be- 
comes all-Important  In  determining  which 
party's  evidence  carries  conviotlon.  Any 
practical  application  of  the  rule  invoked  to 
the  typewritten  record  of  such  evidence  em- 
phasizes the  expediency,  not  to  say  necessity, 
of  according  great  weight  to  the  Judgment  of 
the  trial  court  who  saw  and  heard  the  wit- 
nesses and  had.  the  advantage  of  the  trial  atr 
mosphere.  Dyer  v.  Dyer,  66  Wash.  536,  US- 
Pac  634. 

[2]  No  question  as  to  the  admissibility  of 
parol  evidence  to  prove  that  the  deed  of  the 
four  lots  to  respondent  was  merely  in  trust 
to  hold  and  convey,  either  on  the  ground  that 
it  tended  to  vary  the  terms  of  a  written  in- 
strument or  that  such  a  trust  was  an  express 
tmst,  was  either  raised  in  the  court  below  or 
argued  here.  No  such  objection  to  the  evi- 
dence was  offered.  Appellants  contented, 
themselves  with  meeting  the  parol  evidence 
in  kind.  We  mention  this  merely  to  limit 
our  decision  as  a  precedent  to  the  quesU<m  ac- 
tually presented. 

[3]  We  deem  it  necessary  to  notice  but  one 
other  point.  Appellants  contend  that  because 
re^wndent  paid  the  taxes  on  the  four  lots 
before  they  were  delinquent  be  was  a  mere 
volunteer,  and  hence  the  court  erred  In  ln» 
eluding  the  amounts  so  paid  in  the  Judgment 
The  mortgage,  however,  expressly  gave  the 
mortgagee  the  privilege  of  paying  the  taxes 
.when  due,  if  not  then  paid  by  the  mortgagors, 
and  made  such  payment  a  charge  escnred  by 
the  mortgage.  He  was  not  compelled  to  wait 
till  the  taxes  were  delinquent  on  pain  of  be- 
ing treated  as  a  volunteer. 

The  decree  is  afltened. 

MOUNT,  HOLCOMB.  FULLEBTON.  andi 
PABKBB,  JJ.,  concur. 
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8TATB  ex  mL  OOBJDON  et  mc  t.  SMITH, 

Jndg*  of  Saperior  Conrt,  Kinc  Conntr. 

(So.  14243.) 

(Snpreme  Court  of  Wasfaiagton.    Ang.  24,  1017.) 

1.  Apfkai.  and  Bbkob  «s>1204— Bweot  ot 
IteTEKMniATioN  —  BiraxncxuBiiT  OF  Judo- 

MEKT. 

Where  the  judgment  in  an  action  to  rescind 
an  exchan!%  of  properties  definitely  fixed  and  de- 
termined the  reapectlTe  riglits  of  the  parties,  and 
Bucfa  judgment  waa  affirmed  on  appeal,  any  snb- 
■equent  orders  or  adjudications  ol  the  court  in 
the  cause  must  be  confined  to  such  aa  are  neces- 
sary to  carry  the  judgment  into  execution. 

2.  JUDOMERT  «=3228— AtTEBItATIVK   RlUEV— 
BLECnOIf— BiRDIRO  Chakacikb. 

Where  judgment  in  an  action  for  rescission 
of  an  exchange  of  properties  gave  defendants  on 
option  to  redeed  the  property  within  30  days  or 
to  submit  to  a  judsment  for  its  ralne,  which 
was  determined,  defendants'  failure  to  redeed 
the  property  within  the  time  fixed  was  an  elec- 
tion to  keep  it  and  submit  to  judgment  for  its 
value,  and  such  election  waa  binding  on  plain- 
tilb  alatk 

3.  CoinrT  Commibsiorebs  «=93— Couhibsior- 
bb'b  Deed. 

Where  death  of  a  plaintiff  in  an  action  to 
rescind  an  exchange  of  properties  prevented  re- 
conveyance by  plaintiffs  as  individuals  to  de- 
fendants in  accordance  with  judgment  of  rescis- 
sion, a  commissionn's  deed  would  convey  all  the 
title  of  the  surviving  plaintiff,  as  well  as  all  the 
title  vested  in  the  estate  of  the  deceased  plain- 
tiff. 

4.  CovBT  ComnsmoNEBs  «=93— GoMinssiOR- 
EB's  Deed— Special  Wabbartibs. 

A  commissioner's  deed,  reconvsying  to  de- 
fendants, in  an  action  for  rescission  of  an  ex- 
change of  properties,  can  be  made  with  the  spe- 
dat  warranties  required  by  the  judgment  of  re- 
adssioii,  obligatory  on  the  surviving  plaintiff 
and  on  the  estat»  of  a  deceased  plaintiff,  and  to 
such  special  warranties  defendants  must  look  for 
any  relief  for  any  negligent  act  of  plaintiffs 
which  may  hav«  caused  loss. 

5.  DKPOfliTS  iR  Coxnrr  «=>ll— Withdbawai<— 
Bequibbverts  of  Judohert. 

Defendants,  in  an  action  for  rescission  of  an 
exchange  of  properties,  are  entitled  to  withdraw 
the  money  deposited  in  court  by  plaintiffs  pur- 
suant to  the  requirements  of  the  Judgment  of  re- 
scission. 

Department  2.  Application  for  writ  of 
nmndamos  by  the  State  of  Washington  on 
tbe  relation  of  E3.  M.  Gordon  and  wife,  against 
XSrerett  Smith,  one  of  the  Judges  of  tbe  Sa- 
perior Conrt  of  King  County.  Writ  of  man- 
date directed  to  issue,  with  instructlona. 

Byers  A  Byers,  of  Seattle,  for  relators. 
Wilson  R.  Gay,  of  Seattle,  for  respondent. 

PCI/tERTON,  3.  This  Is  an  original  ap- 
plication for  a  writ  of  mandamus.  To  an  un- 
derstanding of  the  questions  involved  a  some- 
what extended  statement  of  tbe  facts  is  nec- 
essary. 

On  Jnly  T,  1913,  the  relator  B.  M.  Gordon 
and  his  then  wife  entered  into  a  contract 
with  0.  I>.  Hlllman  and  Bessie  Olive  HIU- 
man,  his  wife,  for  an  exchange  of  properties. 
Tbe  property  to  be  exchanged  on  the  part  of 
the  Gordons  consisted  of  three  separately  de- 


scribed tracts  of  real  prbperty  situated  in 
King  county,  together  with  certain  furniture 
and  flztures  then  in  an  apartment  house 
erected  on  one  of  such  tracts.  The  property 
on  the  part  of  the  Hlllmans  consisted  of  nu- 
merous described  tracts  of  real  property  situ- 
ated In  the  counties  of  King,  Thurston,  and 
Mason,  together  with  a  number  of  promis- 
sory notes  payable  to  C  D.  Hlllman,  with 
certain  secnriUes.  Tbe  transfer  of  the  prop- 
erties was  made  on  the  day  following  the 
execution  of  the  agreement,  and  was  made 
subject  to  the  existing  Hens  then  on  the  prop- 
erties and  subject  to  tbe  taxes  for  the  year 
1912. 

Shortly  after  the  completion  of  the  trans- 
action Gordon  and  wife  conceived  that  they 
had  been  defrauded  thereby,  and  Instituted 
an  action  of  resdasion.  In  this  action  they 
were  successful,  the  Judgment  of  the  trial 
court  being  affirmed  In  this  court  on  the  ap- 
peal of  Blllman  and  wife.  Gordon  ▼.  Hill- 
man,  91  Wash.  490,  158  Pac.  96.  The  Judg- 
ment directed  that  the  defendants,  within  30 
days  after  the  entry  thereof,  or,  in  case,  of 
an  appeal  and  an  affirmance  of  the  Judgment 
by  the  appellate  court,  within  80  days  after 
the  return  of  the  remittitur  from  such  court, 
reconvey  to  the  plalntlfb  by  a  special  war- 
ranty deed  the  real  property  conveyed  to 
them  by  the  plaintiffs,  or  in  default  of  such 
conveyance  that  the  plaintiffs  have  Judgment 
against  them  In  the  sum  of  $42,000;  also 
that  they  convey  by  bill  of  sale  within  a  like 
period  of  time  the  furniture  In  tbe  apart- 
ment bouse,  or  in  case  of  default  that  the 
plaintiffs  have  Judgment  against  them  for  the 
stmi  of  $2,500.  It  was  also  provided  that  the 
conveyances  be  made  subject  to  all  liens  and 
incumbrances  on  the  property  existing  on 
the  7th  day  of  July,  1913,  and  also  subject  to 
all  taxes,  subsequently  accruing  upon  the 
property.  The  Judgment  likewise  provided 
for  a  reconveyance  and  assignment  to  the  de- 
fendants by  tbe  plaintiffs  of  all  of  the  prop- 
erty conveyed  and  assigned  to  them  within 
60  days  after  the  date  of  the  Judgment,  sub- 
ject to  the  liens  existing  on  the  property  at 
the  date  of  the  original  conveyance,  and  sub- 
ject to  the  subsequently  accruing  taxes.  The 
Judgment  also  provides: 

"It  is  further  ordsred,  adjudged,  and  decreed 
that  within  80  days  from  the  date  of  the  entry  of 
this  decree,  ot  within  80  days  of  the  filing  of  the 
remittitur  herein  in  tbe  event  that  this  cause  is 
appealed  to  the  Supreme  Court,  and  forthwith 
upon  reconveyance  by  defendants  as  above  pro- 
vided, the  plaintiffs  repay  to  the  defendants  the 
sum  ot  $4,369.01,  said  principal  representing 
sums  expended  by  the  defendants  upon  proper- 
ties conveyed  by  plaintiffs  to  defendants  and 
herein  directed  to  be  reconveyed  as  shown  in 
Defendant's  Elxhibit  25;  and  it  is  further  oi^ 
dered,  adjudged,  and  decreed,  that  the  said  plain- 
tifCs,  in  default  of  tbe  reconveyance  of  the  above- 
mentioned  note  of  $2,000,  together  with  the 
mortgage  securing  tbe  same  given  by  one  Gor- 
man, wall  pay  to  the  defendants  the  sum  of 
$1,000,  hereby  fixed  as  tbe  value  of  said  not« 
and  mortgage;  and  it  is  further  ordered,  ad- 
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ludged,  and  decreed  that  tbe  question  of  liability 
of  plaintiffs  to  repay  to  tbe  defiendants  the  sum 
of  $459.78,  with  interest  thereon,  being  the 
amount  represented  by  a  certain  note  made  by 
plaintiff  B.  M.  Gordon  to  the  defendant  on  July 
15,  1913,  is  hereby  left  specifically  undetermined 
and  to  be  determined  by  supplemental  decree 
herein.  It  is  further  ordered,  adjudged,  and  de- 
creed that  if  the  parties  hereto  fail,  neglect,  or  re- 
fuse within  the  period  herein  named  to  make 
conyeyances  herein  as  ordered,  a  commissioner 
be  appointed  to  make  such  conveyances.  It  is 
further  ordered,  adjudged,  and  decreed  that  the 
plaintiffs  account  for  any  interest  or  other  pay- 
ments received  from  the  properties  conveyed  to 
them  by  the  defendants  under  said  agreement  of 
July  7,  1913.  It  is  further  ordered,  adjudged, 
and  decreed  that  plaintiffs  have  and  recover  of 
and  from  the  defendants  herein  their  costs  and 
disbursements  to  be  taxed." 

The  remlttitnr  from  this  court  was  return- 
ed to  tbe  lower  court  on  April  2,  1917.  Tbe 
defendants  did  not  tender  within  the  SO  days 
after  the  return  of  the  remittitur,  nor  have 
they  since  tendered,  a  reconveyance  of  the 
property  as  directed  in  the  Judgment  They 
did,  however,  "on  or  about  May  1,  1917,"  file 
in  tbe  cause  a  verified  petition  in  which  they 
set  fortb  certain  facts  thought  to  entitle 
them  to  relief  against  the  judgment  They 
averred  that,  subsequent  to  the  judgment 
and  while  the  cause  was  pending  on  the  ap- 
peal, they  paid  interest  on  the  loans  existing 
upon  the  property  conveyed  to  them  by  the 
plaintiffs  sums  aggregating  $1,680,  and  taxes 
thereon  aggregating  $54.76;  that  the  plain- 
tiffs, during  the  pendency  of  the  appeal,  bad 
negligently  suffered  the  taxes  existing  at  the 
time  of  the  conveyance  and  the  accruing  tax- 
es on  the  real  property  to  become  delinquent 
and  the  property  to  be  sold  by  the  public  au- 
thorities, causing  a  loss  of  tbe  properties, 
and  had  negligently  suffered  the  promissory 
notes  assigned  at  the  time  of  the  conveyance 
with  their  securities  to  become  wasted  and 
uncollectible,  which  with  certain  other  mat- 
ters set  forth  resulted  in  an  aggregate  dam- 
age to  ttaem  in  the  sum  of  170,776.  Certain 
other  matters  were  also  set  fortb,  on  tbe 
whole  of  which  they  asked  that  the  court  ad- 
Judge  tbe  equities  of  tbe  case  to  be  wltb 
tbem,  and  wholly  and  completely  confirm  in 
tbem  tbe  title  to  the  property  the  original 
Judgment  awarded  to  the  plaintiffs ;  that  tbe 
plaintiffs  be  awarded  all  of  the  original  prop- 
erties conveyed  to  them,  and  that  they  be  ad- 
judged to  take  nothing  by  their  action.  They 
further  asked  that,  in  case  the  foregoing  re- 
lief be  not  awarded  to  them,  they  have  judg- 
ment against  tbe  plaintiffs  because  of  a  loss 
of  the  property  tbey  had  conveyed  to  tbe 
plaintiffs,  and  Judgment  for  the  interest  and 
taxes  tbey  had  paid  to  preserve  the  plain- 
tiffs' property  from  loss,  and  that  tbe  judg- 
ment be  declared  an  equitable  lien  upon  such 
property,  to  be  foreclosed  in  the  manner  pro- 
vided by  law  for  the  foreclosure  of  liens. 

To  the  petition,  although  It  was  served 
\xpoa  the  plaintiff  E.  M.  Gordon,  no  answer 
was  made,  the  plaintiff  e.^pressly  refusing 
to  answer  thereto.  He  appeared,  however, 
after  tbe  expiration  of  tbe  30  days,  and  set 


forth  the  death  of  his  wife  and  his  appoint- 
ment as  administrator  of  bet  estate,  paid 
Into  court  tbe  sums  required  of  bim  by  the 
judgment  tendered  a  return  of  the  promis- 
sory notes  and  the  securities,  and  asked 
the  oourt  to  appoint  a  commission  to  recon- 
vey  to  the  defendants  the  property  in  accord- 
ance with  the  terms  of  tbe  judgment,  ten- 
dered an  issue  on  the  right  of  tbe  defend- 
ants to  recover  the  sum  of  $459.58  left 
undetermined  In  tbe  original  decree,  and 
elected  to  take  a  conveyance  for  a  certain  lot 
conveyed  by  himself  and  wife  to  the  defend- 
ants, and  a  judgment  for  tbe  remainder  of 
the  property  in  accordance  with  the  find- 
ings of  value  as  set  forth  In  the  original 
Judgment. 

Tbe  court  heard  tbe  parties,  but  declined 
to  adjust  their  rights  in  accordance  wltb 
tbe  demands  of  either  of  tbem.  It  announced 
its  intention  to  enter  a  Judgm^it:  (1)  Ap- 
pointing a  commissioner  to  make  a  reconvey- 
ance of  tbe  several  propertiea  conveyed  by 
the  one  party  to  the  other;  (2)  requlrini; 
the  plaintiff  E.  M.  Gordon  to  pay  into  court 
for  the  use  of  the  defendants,  in  addition 
to  the  money  already  paid  therein,  tbe  sum 
of  $1,680  paid  by  the  defendants  as  inter- 
est on  the  incumbrances  on  the  property  or- 
dered reconveyed  to  the  plaintiff,  and  tbe 
further  sum  of  $64.76,  paid  as  taxes  thereon, 
less  his  costs  recovered  in  the  appellate  and 
superior  courts;  and  (3)  determining  the 
controversy  over  the  sum  of  $459.78,  left  un- 
determined in  the  original  decree.  It  was 
upon  this  announcement  that  tbe  applica- 
tion for  a  writ  of  mandate  was  sought  from 
this  court. 

[1]  In  determining  the  questions  submit- 
ted by  the  application  we  shall  not  notice  in 
detail  the  arguments  advanced  by  counsel. 
The  respective  rights  of  the  parties  are 
plain.  Tbe  Judgment  of  tbe  court  in  the 
original  action  definitely  fixed  and  deter- 
mined those  rights.  Any  subsequent  orders 
or  adjudications  of  the  court  in  the  cause 
itself  must  be  confined  to  such  as  are  neces- 
sary to  carry  the  judgment  into  execution. 
The  only  permissible  Inquiry  therefore  is. 
What  orders  or  adjudications  are  necessary 
for  that  purpose? 

[2]  It  appeared  in  the  original  action  that 
tbe  property  conveyed  by  the  plaintiffs  to 
the  defendants  was  not  conveyed  directly  to 
the  defendants,  but  in  part  to  Bessie  Olive 
HUlman  and  in  part  to  a  corporation  known 
as  the  Hillman  Investment  Company.  It 
was  not  known  of  course  at  the  time  of  tbe 
entry  of  the  Judgment  therein  whether  the 
defendants  could  or  would  return  the  specific 
property;  hence  tbe  judgment  was  in  the 
alternative,  granting  them  an  option  to  ac- 
quire the  title  and  redeed  the  property  with- 
in 30  days  or  submit  to  a  judgment  for  its 
value,  which  value  was  found  and  deter- 
mined in  the  judgment  The  right  to  exer- 
cise the  option  was  with  tbe  defendants, 
and  tbeir  failure  to  redeed  tbe  property  wltta- 
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In  the  time  fixed  In  the  ludgment  was  an 
election  to  keep  the  iwoperty  and  snbmlt  to 
a  indgmtat  against  tbem  tor  its  valne/ 
This  election  was  not  only  binding  open 
them,  bat  It  Is  blading  upon  plaintiffs,  and 
the  plaintlffB  have  no  right  to  insist  up- 
on a  reconveyance  of  a  part  of  the 
property  and  a  Jadgment  for  the  valne  of 
the  remainder.  It  follows  that  <m  Oils 
branch  of  the  case  the  plaintiffs  are  entitled 
to  a  jadgment  as  of  a  date  30  days  after 
the  entry  of  the  Judgment  for  the  value  of 
the  property  as  foood  In  the  jadgment 

[3,  4]  With  reference  to  the  property  con- 
veyed and  assigned  by  the  defendants  to  the 
plaintiffs,  the  defendants  are  entitled  to  a 
reconveyance  of  this  through  a  commission- 
er appointed  by  the  court.  The  death  of 
one  of  plaintiffs  prevents  a  reconveyance 
by  the  plaintiffs  as  individuals,  bat  the  deed 
of  the  commissioner  will  convey  all  of  the 
title  of  the  surviving  plaintiff,  as  well  as  all 
'of  the  title  vested  in  the  estate  of  the  de- 
ceased plaintiff.  It  can  be  made  with  the 
sppdal  warranties  required  by  the  judgment, 
obligatory  upon  the  surviving  plaintiff  and 
npon  the  estate  of  the  deceased  plaintiff, 
and  to  these  special  warranties  the  defend- 
ants must  look  for  any  relief,  If  to  any  they 
are  entitled,  for  any  negligent  act  of  the 
plaintiffs  which  may  have  caused  a  loss  of  the 
property.  These  questions  are  not  deter- 
minable as  a  part  of  the  original  action. 

[6]  Tlie  defendants  are  entitled  to  with- 
draw the  money  deposited  by  the  plaintiffs 
In  pursuance  of  the  requirements  of  the 
ludgment. 

The  right  to  the  sum  of  money  left  unde- 
termined by  the  judgment  should  also  be  as- 
certained. It  was  Justiciable  in  the  original 
action  and  should  properly  have  been  de- 
termined with  the  other  questions  there 
presented.  But  since  it  was  not,  it  is  or- 
dered now  to  be  determined  that  this  litiga- 
tion may  have  an  end. 

I«t  the  writ  of  mandate  issue,  with  in- 
strnctions  for  the  lower  court  to  proceed  In 
accordance  vidth  this  opinion. 

ELLIS,  C.  J.,  and  MOUNT,  HOLOOMB, 
and  PARKBR,  33.,  concur. 


MOUNTAIN   TIMBE3R   CO.   v.   MANUPAO- 

TURING  WOOD  WORKERS  UNDER. 

WRITERS.    (No.  13881.) 

(Supreme  Court  of  Washington.    Aag.  29, 1917.) 

1.  Insurance  «=3624(7)  —  UinnooBPOBAnn 

Association— AoTioN  AOAursx  Assooiatioh 

IN  Name. 
Under  a  policy  issued  by  an  unincorporated 
association,  providing  that  in  the  event  of  litiga- 
tion no  suit  shall  be  begun  or  maintained  for 
the  recovery  of  any  claim  against  more  than  one 
of  the  nnderwriters  at  any  time,  and  that  a  final 
decision  in  sadi  suit  shall  be  taken  to  be  de- 
cisive of  the  sinular  claim  against  each  of  the 
other  nnderwriters,   etc,  an  action  would   lie 


against  the  association  In  name,  its  attorney  in 
fact,  and  two  of  the  members  of  the  Sksooia- 
tion  where  no  suit  was  pending  against  any  of 
the  members;  the  provision  of  the  policy  In  no 
event  meaning  more  than  that  not  more  than 
one  action  shall  be  proaecnted  against  one  mem- 
ber at  one  time  looking  to  the  recovery  from 
the  members  as  individuals. 

2.  iNStTBANCB      ®=»672— JUDGMENT— UNINCOB- 
POBATED    INSUBANCE   UnDEBWBITEBS. 

In  snch  action  the  attorney  in  fact  and  the 
two  members  having  appeared  and  answered  to 
the  merits,  a  money  judgment  was  properly  en- 
tered against  the  association  In  name,  leaving 
undetermined  the  amount  to  be  contributed  by 
the  several  members  of  the  association. 

3.  Apfeai.  and  Bbbob  ^91036(8)— Habmlxss 
Ebbob— Intebvkntioh. 

Where  the  court  found  that  the  intervener 
claimed  no  such  rights  as  prevented  plaintiff 
from  maintaining  the  acti<»,  defendant  was  not 
prejudiced  by  the  intervoition  so  far  as  its  rights 
to  a  reversal  of  the  judgment  rendered  for  re- 
spondent is  concerned. 

D^artment  2.  Appeal  from  Superior 
Court,  Cowlitz  County;  William  T.  Darch, 
Judge. 

Action  by  the  Mountain  Timber  Company 
against  the  Manufacturing  Wood  Workers 
Underwriters  and  others.  Judgment  for 
plaintiff,  and  defendant  named  appeals.  Af- 
firmed. 

H.  T.  Granger,  of  Seattle,  for  appellant. 
HUmimd  O.  Strode,  of  Lincoln,  Neb.,  Coy 
Burnett,  of  Portland,  Or.,  and  A.  H.  Imus, 
of  Kb  la  ma,  for  respondept 

PARECim,  3.  The  plaintiff  Mountain  Tim- 
ber Company  seeks  recovery  upon  a  fire  in- 
surance policy  Issued  to  It  by  the  defendant 
Mannfacturlng  Wood  Workers  Underwriters, 
an  unincorporated  mutual  insurance  associa- 
tion. The  action  was  commenced  and  prose- 
cuted In  the  superior  court  against  the  as- 
sociation in  name,  Lee  Blakemore,  Incorpo- 
rated, as  attorney  In  fact  for  the  association, 
and  two  of  the  members  of  the  association. 
Tbe  action  was  prosecuted  ui>on  the  theory 
that  It  was  one  In  equity.  The  object  of  the 
plaintiff  was  to  have  judicially  determined 
the  total  amount  due  upon  the  policy,  to  sub- 
ject funds  of  the  association  in  the  hands  of 
its  attorney  In  fact  to  the  payment  thereof, 
and  recover  Judgment  against  those  members 
of  the  association  who  are  made  parties  to 
the  action.  The  association  appeared  gen- 
erally in  name  and  answered  to  the  merits,  as 
did  also  the  oQier  defendants.  Trial  in  the 
Boperior  court  upon  the  merits  resulted  In 
findings  and  the  awarding  of  recovery  of 
the  amount  found  due  npon  the  poUcy,  tn 
the  form  of  an  ordinary  money  Judgment 
entered  against  the  association  In  name,  leav- 
ing undetermined  the  amount  to  be  contribut- 
ed towards  the  payment  thereof  by  the  sev- 
eral members  of  the  association.  Ftom  this 
judgment  the  association  has  appealed  to 
this  court.  None  of  the  other  defendants 
have  appealed. 

[1]  The  principal  contention  her^  made  In 
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appeUanf  B  behalf  Is  that  It  Is  not  such  a 
legal  entity  that  Judgment  can  be  lawfully 
rendered  against  it  in  name,  because  it  is  an 
nnlncorporated  association  and  also  because 
the  policy  sued  upon  by  its  terms  limits  the 
right  of  recovery  thereon  to  actions  against 
Its  members.  No  contention  is  here  made 
upon  the  merits  of  respondent's  claim,  nor 
are  we  concerned  with  any  facts  other  than 
those  which  appear  in  the  pleadings;  there 
being  no  statement  of  facts  before  us. 

The  policy  was  issued  in  the  name  of  the 
association  and  signed  by  Its  attorney  in  fact 
Its  only  proTislons  which  we  consider  neces- 
sary to  be  here  noticed  are  the  following: 

"Manufacturing   Wood   Workers  Underwriters. 
"Chicago,  lU. 

"In  consideration  of  the  stipulationa  herein 
named  and  of  the  deposit  of  three  hundred  thir- 
ty-six and  Bo/ioo  dollars  premium,  does  insure 
Mountain  Timber  Company  for  the  term  of  one 
year  from  the  20th  day  of  June,  1914,  at  noon, 
to  the  20th  day  of  June,  1915,  at  noon,  against 
all  direct  loss  or  damage  by  Gre,  except  as  here- 
inafter provided,  to  an  amount  not  exceeding 
fifteen  uoosand  dollars  to  the  following  de- 
scribed property.  •  •  •  In  the  event  of  liti- 
gation her»n,  to  avoid  a  multiplicity  of  suits, 
no  suit  or  other  proceedings  at  law  or  in  eqnity 
shall  in  any  event  be  begun  or  maintained  for 
the  recovery  of  any  claim  upon,  under  or  by  vir- 
tue of  this  policy  against  more  than  one  of  the 
underwriters  hereon  at  any  time,  nor  in  any 
court  other  than  the  highest  court  of  original  ju- 
risdiction; and  that  k  final  decision  in  such  suit, 
or  other  proceedings,  shall  be  taken  to  be  deci- 
sive of  the  similar  claim,  so  far  as  the  same  may 
subsist,  against  each  of  the  otbtr  underwriters 
hereon,  absolutely  fixing  his  liability  in  the 
premises,  each  of  the  underwriters  hereon,  in 
consideration  of  this  entire  stipulation,  so  far 
as  he  individnally  is  or  may  be  concerned,  ex- 
pressly agrees  to  accept  and  abide  by  the  re- 
sult of  such  final  decision  in  the  same  manner 
and  to  the  same  effect  a^  if  he  had  been  sole 
defendant  in  a  similar  suit  or  proceeding  as 
to  the  similar  claim  against  him,  so  far  as  the 
same  may  subsist,  save  and  except,  however,  as 
to  the  matter  of  cost  and  disbursements.  And 
the  attorney  in  fact  is  hereby  authorized  as 
to  each  underwriter  hereon,  to  receive  and  ad- 
mit service  of  process  in  any  suit  or  other  pro- 
ceeding begun  or  maintained  as  aforesaid. 
♦  •  ♦  The  Manufacturing  Wood  Workers 
Underwriters,  herein  also  called  the  'Subscrib- 
ers,' are  individuals,  firms  and  corporations  tiiat 
have  each  executed  an  agreement  (hereby  made 
a  part  hereof)  which  vests  in  Lee  Blakemore, 
Incorporated,  of  Chicago,  Illinois,  herein  called 
the  'Attorney  in  Fact,'  the  power  to  underwrite 
and  issue  this  policy  for  them.  It  is  understood 
and  agreed  that  there  is  assumed  by  each  sub- 
scriber including  the  assured  hereunder,  as  if  a 
separate  policy  was  issued  therefor,  a  sum  wtdcfa 
is  th(>  same  proportion  of  the  aggregate  lia- 
bility hereunder  that  each  subscriber's  premium 
deposit  bears  to  the  aggregate  of  all  the  sub- 
scriber's premium  deposits  under  all  policies 
in  effect  at  the  time  of  any  loss. 

"In  witness  whereof,  the  said  attorney  in 
fact  has  executed  these  presents  for  the  sub- 
scribers this  20th  day  of  June,  1914,  at  Chicago, 
.  Illinois.  Lee  Blakemore,  Incorporated.  Lee 
Blakemoro,  President,  Atty.  in  Faiet  for  tile  Un- 
derwriters." 

We  are  unable  to  read  these  proyisions  of 
the  policy  and  arrive  at  the  conclusion  that 
there  la  any  restriction  tbereln  upon  respond- 


ent's right  to  maintain  an  action  against  the 
association  in  name  and  its  attorney  in  fact 
tind  its  members,  looking  to  the  rendering  of 
a  Judgment  adjudicating  the  amount  of  re- 
spondent's claim  and  its  right  to  have  the 
same  paid  from  funds  of  the  association. 
This,  we  think,  ia  especially  true  if  there  be 
no  other  action  pending  against  any  of  the 
members  of  the  association  looking  to  re- 
covery upon  the  policy  from  such  members 
individually.  It  is  not  daimed  there  is  any 
other  action  pending  wherein  respondent  is 
seeking  recovery  upon  this  policy.  Nor  is  It 
suggested  anywhere  In  tills  record  that  there 
is  a  misjoinder  of  parties  in  this  acUon,  un- 
less we  may  consider  this  contention  Is  such 
a  suggestion,  which,  howeyer,  has  been  first 
made  in  the  action  npon  this  appeal.  We 
think  that  these  provisions  of  the  policy  can 
In  no  ev^it  mean  more  than  that  respondrat 
shall  not  commence  and  prosecute  more  than 
one  action,  and  that  against  one  member  a.%, 
one  time  upon  the  policy  looking  to  recovery 
from  the  members  as  Individuals.  Whether 
or  not  respondent's  right  of  action  against 
the  several  members  Individnally  is  so  limit- 
ed may  be  regarded  as  doubtful  in  view  of 
other  provisions  of  the  policy;  a  question, 
however,  which  we  find  it  unnecessary  to  de- 
cide. We  are  quite  .clear  in  any  event  that 
respondent  may  rightfully  maintain  this  ac- 
tion. 

In  Warfield-Pratt-Howell  Co.  t.  William- 
son, 233  m.  487,  84  N.  E.  706,  the  Supreme 
Court  of  Illinois  dealt  with  a  situation  sim- 
ilar to  that  here  Involved,  and  expressed 
views  in  harmony  with  our  conclusion  that 
respondent  has  the  right  to  maintain  this 
action. 

[2]  The  contention  that  the  trial  court 
could  not  lawfully  render  a  Judgment  against 
appellant  In  the  form  the  Judgment  was  ren- 
dered in  this  action  we  think  Is  equally  un- 
availing to  appellant  That  the  court  had 
Jurisdiction,  by  virtue  of  the  appearance  and 
pleading  to  the  merits  by  the  attorney  In  fact 
and  the  defendant  members  of  the  associa- 
tion, seems  too  plain  for  argument  in  view  of 
the  provisions  of  the  policy  above  quoted. 
It  seems  to  us  to  clearly  foUow  that  neither 
the  association,  the  attorney  in  fact,  nor  the 
defendant  members,  all  of  whom  appeared 
and  answered  to  the  merits,  can  complain  of 
the  form  of  this  Judgment  Read  In  the  light 
of  the  pleadings  and  the  findings  upon  which 
it  rests,  we  are  of  the  opinion  that  it  is  a 
valid  Judgment  as  against  whatever  funds 
the  association  may  now  or  in  the  future 
I  have  on  hand  for  the  purpose  of  satisfying 
claims  of  loss  under  Its  polides.  We  are 
also  of  the  opinion  tliat  it  Is  a  final  adjudi- 
cation of  the  amount  due  npon  the  policy 
from  the  association  and  all  its  members, 
since  two  of  its  members  were  parties  to  the 
action,  though  it  does  not  determine  the 
amount  each  shall  contribute  towards  pay- 
meut  of  the  total  amount;  ia  the  event  the 
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jndgmeDt  caiuot  be  sattafled  from  fnnds  of 
the  association  on  band. 

[3]  Some  contention  is  made  tbat  tbe  trial 
court  erred  in  allowing  intervention  in  tbe 
action  by  certain  parties  claiming  to  be  as- 
signees of  respondent  of  tbe  amount  due  up- 
on tbla  policy.  Tbe  trial  court  found  tbat 
tbe  interveners  possessed  no  sncb  rlgbts  as 
prevented  respondent  from  maintaining  tbis 
action.  It  seons  plain,  tberefore,  tbat  ap- 
pellant was  not  prejudiced  l^  tbe  allowance 
of  tbe  interventions  in  so  far  as  is  concerned 
its  rigbt  to  bave  any  such  errors  considered 
by  us  at  this  time  as  cause  for  the  reversal 
of  tbe  Judgment  rendered  in  respondent's 
favor.  It  is  possible  some  error  inay  bave 
been  committed  by  tbe  trial  court  working  to 
the  prejudice  of  appellant  as  against  the  in- 
terveners. But  tbat  cannot  entitle  appellant 
to  claim  andx  errors  as  a  cause  for  reversal 
as   against  respondent. 

Tbe  Judgment  Is  affirmed. 

ELUS,  C.  J.,  and  MOUNT,  FUIiLERTON, 
and  HOLCOMB,  JJ.,  concur. 


MOUNTAIN    TIMBER    CO.    v.    LUMBER- 
MEN'S FIBB  INDEMNITY  (30NTRACT 
et  aL    (No.  13882.) 

(Supreme  Court  of  Washington.   Aug.  28, 1917.) 

Department  2.  Appeal  from  Superior  Court, 
Cowlitz  Coanty ;  Wjlliam  T.  Darch,  Judge. 

Action  by  the  Mountain  Timber  Company 
against  the  Lumbermen's  Fire  Indemnity  Con- 
tract and  others.  Judgment  for  plalntiiDC,  and 
defendants  appeal.    Affirmed. 

H.  T.  Granger,  of  Seattle,  for  appellants.  Ed- 
mund C.  Stroile,  of  Lincoln.  Neb.,  Coy  Burnett, 
«{  Portland,  Or.,  and  A.  H.  Imus,  of  Ealama, 
for  respondent. 

PER  CURIAM.  Our  decision  in  Mountain 
Timber  Company  v.  Manufacturing  Wood  Work- 
ers Underwriters,  167  Pac.  93  just  rendered,  is 
decisive  of  this  case. 

The  Jndgment  is  affirmed. 


UNION   MACHINEBT   ft   SUPPLY  CO.  t. 

THOMPSON.     (No.  14077.) 

(Supreme  Court  of  Washington.    Aug.  28, 1917.) 

1.  Saizs  «=»458— Ykbtino  Tixui  — Oondi- 

TI0N8  PBECXDENT. 

Tbe  parties  as  between  themselves  had  the 
right  to  contract  that  the  title  to  the  donkey  an- 
gles should  not  pass  until  the  payment  of  a  sum 
due  the  s^er  upon  an  open  account  in  addition 
to  the  purchase  price,  and  where  the  buyer  re- 
fused to  pay  tbe  sum  due  upon  the  open  account, 
the  seller  could  declare  a  forfeiture. 

2.  Salks  «=s>461— ConomoKB  on  Back  ot 

COKTBACT— VAUDITT. 

Tbe  buyer  was  hound  by  conditions  printed 
on  the  b»ek  of  tlito  contract  in  slightly  smaller 
tvpe  than  tbat  wbidi  appeared  on  the  face,  in 
ti^e  absmce  of  fraud,  mistake,  duress,  or  decep- 
tion. 
Cbadwii^,  7.,  dissenting. 


Department  1.  Appeal  from  Superior 
Court,  Kitsap  CiouDty;  Walter  M.  Frendi, 
Judge. 

Action  by  tbe  Union  Machinery  ft  Supply 
Company  against  Paul  L.  Thompson.  From 
a  jndgment  of  dismissal,  plaintiff  appeals. 
Reversed.  « 

Robert  A.  Eaton,  of  Seattle,  for  appellant. 
Pbllip  Tworoger,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  .was 
to  recover  possession  of  two  donkey  engines, 
which  had  been  sold  by  tbe  plaintiff  to  tbe 
defendant  upon  a  conditional  sale  contract. 
The  complaint  is  in  the  usual  form  in  such 
cases,  with  a  copy  of  tbe  contract  attached 
and  by  appropriate  reference  made  a  part 
thereof.  To  this  complaint  a  demurrer  was 
interposed  and  sustained.  Tbe  plaintiff  refus- 
ed to  plead  further,  and  elected  to  stand  ui>on 
its  complaint.  Thereupon  a  judgment  was  en- 
tered, dismissing  tbe  action,  from  which  tills 
appeal  is  prosecuted. 

Tbe  facts  as  alleged  in  the  complaint  will 
be  here  stated  only  to  tbe  extent  tbat  it  seems 
necessary  in  order  to  present  tbe  controlling 
question  in  the  case.  On  tUb  11th  day  of  Sep- 
tember, 1914,  the  appellant  sold  to  tbe  re- 
spondent two  donkey  engines,  tbe  purt^ase 
price  of  which  was  1900,  of  which  $200  was 
paid  in  cash.  Tbe  balance  of  tbe  purchase 
price  was  to  be  paid  in  four  installments,  tbe 
last  of  which  became  due  five  months  after 
tbe  sale  took  place.  Tbe  contract  of  sale 
was  made  out  upon  a  printed  form  which  the 
appellant  apparently  was  accustomed  to  use 
in  its  businees,  and  was  signed  by  both  par- 
ties thereto.  Tbe  first  paragraph  of  this  cour 
tract,  after  a  formal  recital  as  to  tbe  parties 
thereto,  is  as  follows : 

"That  in  consideration  of  the  payment  of  tii* 
sum  of  $900,  the  premises,  the  warranties  be- 
low stated,  and  subject  to  the  terms  and  condi- 
tions printed  on  the  back  hereof  which  are  here- 
by agreed  to  and  performance  thereof  warrant- 
ed  by  the  vendee,  the  vendor  hereby  agrees  to 
deliver  and  sell  to  the  vendee,  and  the  vendee 
hereby  agrees  to  take  from  and  purchase  of  the 
vendor,  Siat  certain  personal  property  herein- 
after described.  That  the  sum  of  $200  thereof 
shall  be  paid  in  cash.    •    •    *  " 

It  should  be  observed  tbat  by  this  para- 
graph In  tbe  contract  the  sale  was  "subject 
to  tbe  terms  and  conditions  printed  on  the 
back  hereof  which  are  hereby  agreed  to  and 
performance  thereof  warranted  by  the  ven- 
dee." On  tbe  back  of  the  contract  there  were 
certain  printed  conditions  in  only  slightly 
smaller  type  than  that  in  which  the  first  por- 
tion of  the  contract  is  printed.  These  condi- 
tions are  under  a  heading  in  rather  promi- 
nent type,  as  follows : 

"Terms  and  Conditions  Referred  to  «n  the  Face 
of  This  C<»tract" 

Paragraph  4  of  these  conditions  la  as  fol- 
lows: 

"It  is  agreed  that  the  vendor  may  apply  mone^ 
received  nrom  the  vendee^  either  upon  this  con- 
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tract,  any  otlier  eoncHtiimal  sal«  contract,  or  open 
account,  held  by  the  -vendor,  as  its  president  or 
secretary  may  elect.  The  right  of  the  vendee  to 
make  special  application  of  payments  being  here- 
by expressly  waived." 

Paragraph  7  of  the  conditions  is  as  follows : 

"The  legal  tand  equitable  title  to  the  property 
shall  at  aU  times  remain  in  the  vendor  until  the 
purchase  price  thereof  as  evidenced  by  the  notes 
described  nerein,  and  any  renewals  thereof,  or 
judgments  thereon  (or  as  evidenced  by  this  con- 
tract in  case  no  notes  were  given),  and  all  other 
sums  due,  shall  have  been  paid  in  full,  and  eat^ 
and  all  of  the  warranties,  covenants  and  stipu- 
lations are  complied  with.  That  such  payment 
and  compliance  shall  be  a  condition  precedent  to 
the  vesting  of  title,  either  legal  or  equitable,  in 
the  vendee." 

By  paragraph  7  the  payment  of  the  pur- 
chase price  of  the  engines,  "and  all  other 
sums  due,"  was  made  a  condition  precedent 
to  the  vesting  of  the  title  in  the  vendee. 

On  May  6, 1916,  there  was  a  balance  due  of 
$100  on  the  purchase  price  of  the  engines, 
and,  in  addition  thereto,  the  respondent  was 
Indebted  to  the  appellant  in  the  sum  of  $24.- 
90  on  an  open  account  A  feiw  days  subse- 
quent to  the  date  last  mentioned,  the  respond- 
ent tendered  to  the  appellant  $100,  and,  at 
the  same  time,  demanded  a  satisfaction  of 
the  conditional  sale  contract,  which  was  re- 
fnsed  on  the  ground  that  there  was  stUl  a 
balance  of  $24.90  due  on  the  open  account. 
The  lesiwndent  refused  to  pay  the  latter 
sum,  and  took  the  $100  away  with  him.  On 
August  28,  1916,  the  appellant  declared  a 
forfeiture  of  the  contract  and  demanded  the 
return  of  the  two  engines,  and,  on  September 
11,  1916,  the  present  action  in  r^Ievin  was 
brought  to  recover  the  possession  thereof. 

[1]  The  first  and,  It  seems  to  us,  the  con- 
trolling question  Is  whether  the  owner  of  per- 
sonal property,  In  making  a  sale  thereof,  has 
a  right  to  Impose  as  a  condition  precedent  to 
the  vesting  of  the  title  In  the  vendee  that  the 
latter  shall  pay  any  sum  due  the  former  on 
an  open  account  in  addition  to  the  purchase 
price  of  the  article  or  articles  sold.  In  this 
case  the  rights  of  third  persons  are  not  in- 
volved, but  the  question  is  whether  the  par- 
ties, as  between  themselves,  have  a  right  to 
contract  that  the  title  to  property  shall  not 
pass  until  the  conditions  therein  specified, 
other  than  the  payment  of  the  purchase  price, 
are  performed  by  the  vendee.  There  seems 
to  be  a  dearth  of  authority  upon  this  ques- 
tion, but,  so  far  as  the  courts  have  spoken 
upon  it,  they  seem  to  be  in  accord  upon  the 
proposition  that  the  owner  of  prc^erty,  when 
making  a  sale  thereof,  may  annex  such  law- 
ful conditions  to  the  transfer  as  he  may  think 
proper.  McCune  v.  McCune,  29  Mo.  117; 
Malone  ▼.  Minnesota  Stone  Co.,  36  Minn.  826, 
81  N.  W.  170;  Dunlop  v.  Mercer,  156  Fed. 
645,  88  O.  C.  A.  435. 

None  of  the  decisions  Just  dted  give  much 
discussion  to  the  question,  and  we  have  been 
unable,  in  a  diligent  search,  to  discover  others 
which  considered  it,  but  It  would  se^n  to  be 


a  reasonable  rule  that  would  permit  parties 
to  make  such  a  contract  as  they  might  desire, 
binding  between  themselves,  so  long  as  such 
contract  contravenes  no  rule  of  law  or  public 
policy.  In  the  case  now  under  consideration, 
the  parties  contracted  that  the  title  to  the 
donSey  engines  should  not  pass  until  the  bal- 
ance due  by  the  vendee  to  the  vendor  upon  an 
open  account,  in  addition  to  the  purchase 
price,  should  be  paid.  When  the  tender  was 
made  of  the  balance  due  on  the  purchase 
price,  there  was  approximately  $24.90  due 
on  an  open  acconnt,  and  therefbre,  under  the 
terms  of  the  contract,  the  vendee  had  no  right 
to  demand  its  cancellation.  In  addition  to 
this,  the  vendor,  through  Its  preaident  or  sec- 
retary, had  a  right  to  elect  whether  a  pay- 
ment made  should  be  aj^lied  uiwn  the  con- 
tract or  upon  an  open  account  The  right  of 
the  vendee  to  make  special  application  of 
payments  was  expressly  waived. 

If  the  rights  of  third  persons  were  In- 
volved,  an  entirely  different  question  would 
be  presented,  upon  which  no  opinion  Is  here 
expressed. 

[2]  There  Is  some  argument  to  the  effect 
that  the  vendee  is  not  bound  by  the  conditions 
on  the  ba(^  of  the  contract,  but  we  think  this 
contention  Is  not  well  founded. 

Upon  the  present  record,  there  la  nothing 
from  .which  an  Inference  of  fraud,  mistake, 
duress,  deception,  misrepresentation,  or  ar- 
tifice, in  connection  with  the  contract,  Is  de- 
ducible. 

The  first  paragraph  In  the  contract  refers 
to  the  conditions  on  the  back  thereof.  These 
conditions  are  printed  without  interllneatlong 
or  erasures  in  only  slightly  smaller  type  than 
that  which  appears  on  the  face  of  the  con- 
tract. The  contract  is  signed  by  both  parties 
thereto,  and  even  the  term  which  makes  the 
contract  of  sale  conditional  and  not  absolute 
is  found  among  the  printed  conditions  on  the 
back  thereof.  Weight  must  always  be  given 
to  the  fact  of  the  execution  of  the  contract, 
and  the  presumption  which  exists  in  favor 
of  written  Instruments.  Mlshawaka  Woolen 
Mfg.  Co.  V.  Stanton,  188  Midi.  287, 154  N.  W. 
48,  U  R.  A.  1917B,  661. 

The  case  of  Allen,  etc  Ca  y.  Canadian 
Pac.  R.  Co.,  42  Wash.  64,  84  Pac.  620,  7  Ann. 
Cas.  468,  is  not  here  controlling.  In  that  case 
there  had  been  a  trial  on  the  merits,  and  the 
Instrument  there  Involved  was  a  bill  of  lad- 
ing, on  the  back  of  which  certain  conditions 
vrere  printed  in  very  fine  type,  almost  Impos- 
sible for  any  one  not  accustomed  to  them  to 
read,  and  were  further  made  Illegible  by  the 
use  of  stamps  which  covered  a  large  part  ot 
the  printed  matter.  Here,  the  question  arises 
upon  a  demurrer  to  the  complaint,  and  a  con- 
tract which  is  in  no  sense  obscure,  and  whldi 
is  executed  by  both  parties.  In  the  present 
case,  the  meaning  of  the  contract  Is  dear  and 
free  from  doubt  It  is  so  plain  that  there  Is 
no  occasion  for  constructlan. 

The  Judgment  wlU  b»  reveiaed.  and  the 
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cause  remanded,  with  direction  to  the  su- 
perior court  to  oTerrule  tbe  demnrrer. 
Xteversed. 


ELLIS,  O.   J.,  and 
STEB,  JX,  concur. 


MORRIS   and  WBB- 


CHADWIGK,  3.  I  think  the  better  argu- 
ment is  with  the  Judgment  of  the  court  below, 
and  that  it  should  be  affirmed. 


HANSON,  State  Bank  Examiner,  r.  NORTH- 
BJRN  BANK  &  TRUST  CO.    (No.  14084.) 

(Supreme  Court  of  Waahlngton.    Aug.  20, 1917.) 

1.  Banks  and  BAitKiRa  «=3l09(l)— Loan  to 
Bank— LiABUxnr. 

A  bank  is  responsible  for  a  loan  secured  for 
it  by  an  officer  acting  within  the  scope  of  his 
authority,  even  though  the  note  evidencing  such 
loan  is  signed  by  the  officer  personally,  and  not 
by  the  bank. 

2.  Banks  and  Banking  «=9l34(l)— DBPOsrrs 
— OiTBBT  Against  Note. 

A  bank  may  offset  a  deposit  against  the 
•mount  due  It  on  the  depositor's  note. 

Department  ll  Appeal  from  Superior 
Court,  King  County;   Everett  Smith,  Judge. 

Action  by  W.  E.  Hanson,  as  State  Bank 
Examiner,  for  and  in  behalf  of  the  First  In- 
ternational Bank,  an  Insolvent  corporation, 
against  the  Northern  Bank  &  Trust  Company. 
Judgment  for  defendant  dismissing  the  ac- 
tion, and  plaintiff  appeals.    Affirmed. 

M.  M.  Richardson,  Hugh  C.  Todd  and 
tiamnel  B.  Kenney,  all  of  Seattle,  for  appel- 
lant. Corwln  S.  Shank  and  H.  C.  Belt,  both 
of  Seattle,  for  respondent. 

MAIN,  J.  This  action  was  brought  by  the 
plaintiff,  as  state  bank  examiner,  for  and  In 
behalf  of  the  First  International  Bank,  an 
Insolvent  banking  corporation,  against  the 
Northern  Bank  &  Trust  (>)mpany,  for  the 
purpose  of  recovering  the  sum  of  |15,000, 
claimed  to  have  been  deposited  by  the  in- 
solvent bank  with  that  bank.  After  the 
Issues  were  framed,  tbe  cause  came  on  for 
trial  before  the  court  sitting  without  a  jury. 
At  the  conclusion  of  tbe  plaintiff's  evidence 
the  defendant  challenged  the  sufficiency 
thereof  to  sustain  a  judgment  against  it,  and 
moved  the  court  to  dismiss  the  action.  This 
motion  was  sustained,  and  a  judgment  of 
dismissal  entered,  from  which  the  plaintiff 
appeals. 

The  facts  are  substantially  as  follows: 
During  the  month  of  June,  1916,  and  for 
8<Kne  time  prior  thereto,  the  First  Interna- 
tional Bank  had  been  engaged  In  business 
at  South  Bend,  Wash.  Tbe  cashier  and  man- 
aging officer  of  this  bank  was  one  Ellas  Pier- 
son.  The  Northern  Bank  ft  Trust  Company 
was  engaged  in  business  at  Seattle.  The 
managing  officer  of  this  bank  was  W.  L.  Col- 
lier.   On  June  26th,  In  the  year  mentioned, 


the  reserve  In  the  South  Bend  bank  being 
somewhat  depleted,  Plerson  Indorsed  -  with- 
out recourse  notes  which  that  bank  held  of 
its  customers  to  the  extent  of  approximately 
$21,000,  and  forwarded  them  to  the  North- 
em  Bank  &  Trust  Company,  with  the  request 
that  the  latter  bank  take  the  notes  and  give 
credit  for  them  as  a  deposit.  This  request, 
however,  was  not  acceded  to.  Thereafter  one 
or  more  long-distance  telephone  conversations 
took  place  between  Plerson  and  Collier.  On 
July  8tb,  Plerson  went  to  Seattle  for  the 
purpose  of  seeing  CJollier  and  making  some 
arrangement  by  which  tbe  Northern  Bank  & 
Trust  Company  would  extend  to  the  South 
Bend  bank  a  credit  at  least  In  tbe  sum  of 
$16,000.  As  a  result  of  this  Interview,  and 
late  In  the  afternoon  of  the  same  day,  Plerson 
and  J.  A.  Soderberg  signed  two  notes,  leach 
due  one  day  after  date,  and  each  for  the  sum 
of  $15,000.  One  of  these  notes  was  left  with 
Collier.  Tbe  other  was  taken  by  Plerson  for 
the  purpose  of  securing  the  signatures  of  the 
other  trustees  of  the  South  Bend  bank,  tbe 
understanding  apparently  being  that,  If  the 
trustees  of  the  South  Bend  bank  would  sign 
individually  a  note  for  the  sum  of  $15,000, 
and  deposit  as  collateral  $16,000  worth  of 
the  notes  previously  sent,  credit  would  be 
extended.  Of  the  notes  whldi  had  been  sent 
on  the  26th,  Plerson  took  back  to  the  South 
Bend  bank  all  above  the  amount  of  $15,000. 
The  note  which  Plerson  took  to  secure  the 
signatures  of  the  other  trustees  of  the  bank 
was  not  signed  by  them,  nor  was  It  at  any 
time  returned  to  the  Northern  Bank  &  Trust 
Company.  No  credit  memorandum  was  Is- 
sued by  Collier,  for  the  Northeru  Bank  & 
Trust  Company,  for  the  note  tliat  was  left 
with  him.  Neither  was  any  book  entry  in 
that  bank  made  showing  a  deposit  The  mat- 
ter stood  in  this  form  until  the  17th  day  of 
July,  1916,  when  the  South  Bend  bank  sus- 
pended business  and  went  Into  the  hands  of 
the  state  b%nk  examiner. 

The  first  question  presented  is  whether 
the  transaction  between  Plerson,  representing 
the  South  Bend  bank,  and  Collier,  represent- 
ing the  Northern  Bank  ft  Trust  Company, 
of  July  8th,  created  the  relation  of  debtor 
and  creditor  between  the  two  banks.  Collier 
did  not  testify,  and  the  effect  to  be  given  to 
this  transaction  must  be  largely  determined 
from  Plerson's  testimony,  from  which  It  ap- 
pears that  on  the  day  following  the  transac- 
tion of  July  8tb  the  Northern  Bank  ft  Trust 
Company,  In  Plerson's  presence,  refused  to 
cash  a  draft  which  had  been  drawn  upon  It 
In  favor  of  the  South  Bend  bank ;  that  Pier- 
son  then  made  no  protest  against  this  action 
of  the  Northern  Bank  ft  Trust  Company, 
Or  claim  that  the  South  Bend  bank  then  had 
on  deposit  the  sum  of  $16,000;  and  that  a 
few  days  later  other  drafts  were  drawn  upon 
the  Northern  Bank  ft  Trust  C!ompany,  by  or 
in  favor  of  tbe  South  Bend  bank,  which  were 
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refused,  and  no  complaint  was  made  by  Pier- 
son  of  this  action.  In  addition  to  this,  as 
already  recited,  tlie  transaction  "of  July  Sth 
took  place  after  the  close  of  banking  hours, 
and  no  credit  memorandum  or  other  evidence 
of  the  deposit  was  issued  or  made  by  the 
Northern  Bank  &  Trust  Company.  Against 
these  facts  is  the  testimony  of  Plerson  on 
direct-  examination,  which  would  seem  to 
sustain  the  position  that  a  deposit  had  been 
made,  and  the  further  fact  that  one  of  the 
115,000  notes  was  left  with  ColUer.  The 
exact  reason  why  the  two  notes  for  $15,000 
each  were  signed  by  Pierson  and  Soderberg, 
and  one  of  them  left  with  Collier,  is  not 
clear  from  the  record.  The  trial  court,  after 
bearing  the  testimony,  was  evidently  of  the 
opinion  that  the  evidence  would  not  sus- 
tain a  finding  that  the  transaction  between 
Plerson  and  Collier  on  July  Sth  created  the 
relation  of  debtor  and  creditor  between  the 
two  banks,  and  this  conclusion  is  doubtless 
correct.  But,  however  this  may  be,  there  is 
another  reason  why  the  appellant  cannot 
prevail  In  this  case.  Plerson  and  Soderberg, 
In  signing  the  $15,000  notes,  were  acting  for 
and  in  behalf  of  the  South  Bend  bank.  This 
is  made  clear  by  Plerson's  testimony,  as  it 
appears  in  the  record,  as  follows: 

"Q.  And  yon  and  Mr.  Soderberg  were  endeav- 
oring to  help  out  the  bank  there  (South  Bend 
bank)?  A.  Yes,  sir;  we  were.  Q.  And  what 
yon  were  doing  was  for  and  on  behalf  of  the 
bank?  A.  Yes;  it  was.  Q.  And  ypu  regarded 
it  as  a  bank  transaction  and  for  its  benefit?  A. 
Tea,  sir." 

[1,2]  Assuming  that  the  transaction  be- 
tween Plerson  and  Collier  created  a  deposit 
in  the  Northern  Bank  &  Trust  Company  in 
favor  of  the  South  Bend  bank  in  the  sum  of 
$15,000,  the  appellant  here  cannot  recover 
because,  tf  the  transaction  was  for  or  on  be- 
half of  the  South  Bend  bank,  the  Northern 
Bank  He  Trust  Company  would  have  the  legal 
right  to  oCtset  the  amount  of  the  deposit 
against  the  $15,000  due  It  upoy  the  note 
signed  by  Pierson  and  Soderberg.  A  bank  Is 
responsible  for  a  loan  secured  for  it  by  an 
officer  acting  within  the  scope  of  his  author- 
ity, even  though  the  note  evidencing  such 
loan  Is  signed  by  the  officer  i>ersonally.  7  C. 
3.  559;  Cherry  v.  City  Nat  Bank,  144  Fed. 
687,  75  C.  C.  A.  843 ;  Rankin  v.  City  National 
iiank,  208  U.  S.  541,  28  Sup.  Ct  346,  62  L. 
Ed.  610. 

The  note  of  Plerson  and  Soderberg-  being 
given  for  and  on  behalf  of  the  South  Bend 
bank,  that  bank  was  liable  upon  the  note, 
even  though  it  was  signed  by  the  trustees  and 
not  by  the  bank.  The  note  being  past  due 
when  the  present  action  was  Instituted,  the 
Northern  ±>ank  &  Trust  Company  had  a  right 
to  offset  the  $15,000  deposit,  assuming  such 
deposit  to  have  been  made,  against  the  $15,- 
000  due  It  on  the  note.  FIshbume  v.  Mer- 
chants' Bank  of  Pt.  Townsend,  42  Wash.  473, 
85  Pac.  38,  7  Ann.  Cas.  848. 


It  follows,  therefore,  that  whatever  view 
may  be  taken  of  the  effect  of  the  testimony, 
as  showing  the  relations  between  the  banks, 
the  appellant  In  this  case  is  not  entitled  to 
recover. 

Tha  judgment  will  be  affirmed. 

EIXIS,  C.  J.,  and  MOKRIS,  CHADWICK, 
and  WEBSTE3R,  JJ^  concm 


GRAVER  y.  WEHR,    (No.  13940.) 
(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  DisuissAi,  AND  Nonsuit  <$s»19(3)— Volun- 
tary —  Defendant  Askino  Affibicative 
Relief. 

Plaintiff's  complaint  charging  a  claim  of 
lien  was  in  effect  an  invitation  to  defendant  to 
come  in  and  set  up  his  interest,  and  where  de- 
fendant asserted  the  superiority  of  his  interest 
and  prayed  for  injunctive  and  general  relief, 
plaintiff  cannot  voluntarily  destroy  defendant's 
cause  of  action  by  dismissing  his  own. 

2.  Judgment  <3=>686(3)  —  Res  Ad  judicata  — 
Mattsbs  Concluded. 

Although  defendant  in  former  action  set  up 
his  mortgage  describing  the  entire  property, 
where  be  selected  only  one  of  the  several  tax 
titles  of  plaintiff  for  his  attack,  the  decision  in 
such  case  holding  the  tax  title  described  void 
would  not  be  res  adjudicata  of  this  case,  where- 
in plaintiff  sets  up  five  tax  titles  that  were  not 
described  in  the  first  action. 

3.  Taxation  €=3732— Tax  Oebtifioate— Pbi- 

OBITY  or  LiBN. 

A  mortgage  may  be  prior  in  time  to  a  tax 
foreclosure,  and  yet  be  cut  off  by  it  if  the  pro- 
ceedings are  valid. 

4.  Taxation    ®=»708(4)— Tax  Cebtifioates— 

FOBECLOSUBK — SeBVICE— SUFFICIENCT. 

Although  at  the  time  of  a  tax  foreclosure  the 
part^  named  in  the  tax  certificate  bad  no  inter- 
est m  the  property,  where  the  holder  of  the 
certificate  knew  that  he  was  a  resident  subject 
to  personal  service,  a  summons  by  publication 
worked  a  fraud,  and  the  tax  deed  secured  pur- 
suant to  the  proceedings  will  be  set  aside. 

5.  Taxation  ®=»708(4)— Tax  Cebtibioaib8~ 
Fobeclosube— Sebvicb. 

It  is  only  where  tax  certificates  are  issued 
against  an  unknown  owner  that  the  holder  may 
avail  himself  of  a  publication  without  attempt- 
ing personal  service  or  making  a  showing  suffi- 
cient to  sustain  substituted  service. 

Department  1.  Appeal  from  Superior 
Court,  King  Ciounty;   John  S.  Jnrey,  Judge. 

Action  by  L.  H.  Graver  against  Edmimd 
Wehr.  Judgm^it  for  plaintiff,  and  defendant 
appeals.    Remanded,  with  Instrnctlons. 

Louis  Henry  Legg  and  A.  G.  MacDonald, 
both  of  Seattle,  for  appellant.  Peterson  & 
Macbrlde,  of  Seattle,  for  respondent. 

CHADWICK,  J.  Respondent  owns  a  mort- 
gage made  by  George  Winston  and  wife  cov- 
ering a  tract  of  100  acres  in  King  county. 
After  the  execution  of  the  mortgage  appel- 
lant took  out  six  several  certificates  of  de- 
linquency upon  segregated  portions  of  the 
mortgaged  tract.  Six  foreclosure  proceed- 
ings were  had.  Appellant  became  the  pur- 
chaser at  the  several  sales.     On  January  6, 
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1914,  the  restxmdent  as  mortgagee  began  an 
action  against  appellant  In  the  superior  court 
of  King  county  alleging  that  bis  mortgage 
was  a  first  lien  upon  the  property  described 
therein.  One  of  the  six  several  certificates 
of  dellpquency  was  described  in  the  com- 
plaint,  and  Its  foreclosure  alleged  to  be  void. 
A  tender  of  the  amount  due  was  made.  The 
prayer  of  the  complaint  was  that  the  sale  be 
set  aside,  and  that  the  mortgage  be  decreed 
to  be  a  prior  first  Hen.  A  judgment  In  favor 
of  respondent  in  that  action  was  affirmed  by 
this  court  Wehr  v.  Graver,  87  Wash.  214, 
151  Pac.  602. 

Appellant  began  this  action  on  February 
25,  1914,  setting  up  the  five  tax  titles  that 
were  not  described  In  the  above-mentioned 
action,  and  alleging  that  the  respondent 
claimed  some  Interest  or  estate  in  the  prop- 
OTty  described  therdn,  but  that  such  claim 
was  without  right,  and  asked  to  be  adjudged 
the  owner  thereof  in  fee  simple  free  from 
any  claim  of  Ilea  on  -the  part  of  respondent. 
Respondent  answered,  denying  the  validity 
of  each  of  the  tax  sales,  and  pleaded  five  sep- 
arate defenses,  to  the  first  and  fifth  of  which 
demurrers  were  sustained. 

The  second  affirmative  defense  set  np  the 
case  of  Wehr  v.  Graver,  hereinbefore  describ- 
ed, and  alleged  that  the  Judgment  in  that 
case  establishing  the  priority  of  respondent's 
mortgage  was  res  adjudlcata.  of  the  rights  of 
the  parties.  As  a  third  aflarmative  defense 
respondent  alleged  that  the  case  of  Wehr  r. 
Graver  had  likewise  established  the  invalid- 
ity of  the  attempted  service  in  the  several 
tax  foreclosure  proceedings  and  was  res  ad- 
judlcata of  that  fact.  As  a  fourth  affirma- 
tive defense  respondent  alleged  that  at  the 
time  of  the  several  foreclosure  proceedings 
appellant  knew  that  George  Winston  was  not 
the  actual  owner  of  any  of  the  property  de- 
scribed in  the  complaint;  that  appellant 
knew  the  name  and  residence  of  the  owner ; 
that  the  forecloeure  proceedings  were  main- 
tained upon  the  fraudulent  allegations  of  the 
nonresidence  of  Winston  and  in  fraud  of 
Winston's  rights,  in  that  appellant  knew 
that  Winston  was  an  actual  resident  of  Se- 
attle. Respondent  prayed  that  the  court  de- 
cree his  jmortgage  to  be  a  valid  first  lien  upon 
the  property  described  therein,  and  that  ap- 
pellant be  forever  enjoined  from  asserting 
any  title  or  interest  thereto,  for  his  costs, 
and  for  general  relief. 

[1]  When  the  case  was  called  for  trial  ap- 
pellant moved  for  an  order  of  dismissal,  con- 
tending that  respondent  had  neither  asked 
for  nor  was  he  entitled  to  any  relief.  This 
motion  was  denied,  and  the  ruling  of  the 
court  is  assigned  as  error.  We  think  the  or^ 
der  of  the  court  was  proper.  Api)ellant'8 
complaint  charging  a  claim  of  lien,  title,  or 
Interest  was  in  effect  an  Invitation  to  the  re- 
spondent to  come  in  and  set  up  his  interest 
This  respondent  has  done,  and,  having  assert- 
ed the  superiority  of  his  interest  and  prayed 
for  Injunctive  and  general  relief,  appellant 


should  not  be  permitted  to  desti^oy  respond- 
ent's cause  of  action  by  voluntarily  dismiss- 
ing his  own. 

[2]  The  trial  Judge  based  his  Judgment  en- 
tirely upon  the  finding  that  the  Judgment  in 
the  case  of  Wehr  v.  Graver  was  res  adjudl- 
cata of  the  rights  of  appellant  In  each  of  the 
several  tax  deeds.  It  is  true  that  respondent 
set  up  his  mortgage  describing  the  entire 
property,  but  he  selected  only  one  of  the  sev- 
eral proceedings  for  his  attack.  We  are  con- 
vinced that  the  former  proceeding  was  not 
res  adjudlcata  of  appellant's  right  to  main- 
tain on  action  npon  the  remaining  tax  deeds. 
This  court  has  but  recently  reasserted  the 
rule  in  cases  where  estoppel  by  record  Is  re- 
lied upon. 

"The  rule  as  generally  stated  is  that  a  Judg- 
ment Is  conclusive  as  to  all  matters  of  defense 
which  might  and  should  have  been  presented  in 
the  action.  But  this  rule  bars  only  those  facts 
which  negative  or  are  inconsistent  with  the 
facts  which  sustain  the  former  judgment.  When 
the  facts  relied  upon  in  the  subsequent  action 
are  neither  inconsistent  with  nor  in  direct  op- 
position to  the  facts  involved  in  the  former 
suit,  but  are  facts  which  may  be  equally  true 
with  the  former  facts,  then  there  is  no  bar. 
2  Black,  Judgments,  {  767."  Munson  v.  Bald- 
win, 83  Wash.  36,  at  page  39,  159  Fac.  1070, 
at  page  1071. 

It  is  quite  clear  to  as  that  appellant  is  not 
barred  from  asserting  stKh  title  as  be  may 
have  under  the  five  remaining  tax  deeds.  In 
the  proceeding  selected  by  respondent  the 
ODurt  held  the  service  to  be  bad,  but  it  does 
not  follow  that  any  one  or  all  of  the  remain- 
ing proceedings  were  void  for  the  same  rea- 
son. £iach  proceeding  is  to  be  sustained  or 
rejected  upon  its  own  record,  and  not  by  the 
record  made  in  any  other  case. 

[3]  But  it  does  not  follow  that  the  judg- 
ment of  the  court  should  be  reversed.  As  iu 
the  former  case,  it  is  not  a  question  of 
priority  between  a  mortgage  lien  and  the 
tax  deeds.  A  mortgage  may  be  prior  in  time 
to  a  tax  foreclosure  and  yet  be  cut  off  If  the 
tax  proceeding  is  valid.  The  fact  that  the 
mortgage  was  executed  and  is  a  lien  upon 
the  property  being  established,  the  one  ques- 
tion to  be  determined  Is  whether  the  tax  pro- 
ceedings now  submitted  to  the  court  are 
sufficient  to  carry  the  fee  to  the  purchaser. 
In  two  of  the  tax  certificates  the  "Bank  of 
B.  C."  and  George  Winston  are  described  as 
the  owners,  and  in  the  other  three  George 
Winston  Is  described  as  the  owner.  Plaintiff 
maintained  his  suit  In  each  case  against  the 
party  or  parties  described  in  the  certificate 
of  delinquency.  Service  was  liad  by  publica- 
tion upon  the  affidavit  of  Mr.  MacDonald,  the 
attorney  for  the  appellant,  that  he  had  made 
diligent  search  and  inquiry  to  ascertain  the 
whereabouts  of  the  parties  defendant  and 
their  respective  addresses,  and  that  they 
were  unknown  to  him,  and  that  be  believed 
that  defendants  were  nonresidents  of  King 
county  or  the  state  of  Washington  and  could 
not  be  found  therein;  that  an  original  no- 
tice and  summons  had  been  placed  In  the 
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hands  of  fhe  sherlif  of  King  county,  and 
that  the  sheriff  had  made  the  customary  re- 
turn of  "Not  found."  We  find  no  such  re- 
turn by  the  sheriff  or  any  of  his  deputies. 

It  sufiSdently  appears  that  at  the  time  of 
the  service  by  publication  appellant  and  hi) 
attorney  knew  of  the  defendant  George  Wins'- 
ton  (the  attorney  who  made  the  aSidavit 
says  he  had  known  him  for  several  months) 
and  his  place  of  business  in  Seattle.  With 
evident  intent  to  cure  the  record,  the  attor- 
ney in  the  tax  foreclosure  proceedings  after 
the  Judgments  had  been  entered  and  without 
notice  filed  affidavits  alleging  personal  serv- 
ice Xipoa  George  Winston.  Mr.  MacDonald 
also  testified  to  the  same  effect  in  this  case. 
It  is  unnecessary  to  discuss  the  question  of 
service  further,  as  from  the  whole  record 
we  believe  the  testimony  preponderates  that 
no  such  personal  service  was  actually  made. 

[4]  Counsel  for  appellant  contends  that  at 
the  time  of  the  foreclosure  proceedings 
George  Winston  had  no  interest  in  the  prop- 
erty, was  not  a  necessary  defendant,  and  that 
the  Judgment  was  good  becau^  the  summons 
and  notice  was  addressed  to  "unknown  own- 
ers." This  position  Is  not  tenable.  A  tax 
foreclosure  proceeding  is  a  proceeding  in  rem. 
The  statute  makes  It  incumbent  upon  the 
holder  of  a  oertiflcate  of  delinquency  to  pro- 
ceed against  the  party  bamed  In  the  certif- 
icate. It  makes  no  difference  whether  such 
person  is  the  owner  of  the  land  or  not.  A. 
proceeding  against  the  land  with  notice  to 
the  one  named  in  the  certificate  and  regular 
uiKMi  its  face  has  been  held  to  sustain  a  tax 
title.  Allen  v.  Peterson,  38  Wash.  699,  80 
Pac.  849;  Sparks  ▼.  Standard  Lumber  Co., 
92  Wash.  584,  169  Pac.  812.  We  have  also 
held  that  if  the  bolder  of  a  certificate  of 
delinquency  actually  knew  that  the  party 
named  in  the  certificate  was  a  resident  of 
the  state  and  subject  to  personal  service 
that  a  summons  by  publication  works  a  fraud 
and  that  the  tax  deed  will  be  set  aside. 
Wehr  v.  Craver,  supra. 

That  a  tax  title  claimant  who  actually 
knows  that  a  mistake  has  been  made  In  the 
name  of  the  party  described  in  the  certif- 
icate of  delinquency  cannot  avail  himself  of 
the  statute  allowing  a  foreclosure  against 
the  party  named  in  the  certificate  and  that 
sacb  proceedings  will  be  set  aside  as  a  fraud 
upon  the  injured  party  was  held  in  Jackson 
V.  Bateman,  165  Pac.  163. 

Also  where  the  land  had  been  assessed  to 
an  unknown  owner  and  the  true  owner  was 
known  to  the  holder  of  the  certificate  and 
was  actually  living  upon  the  land,  and  no 
personal  service  was  attempted  when  it 
might  have  been  made,  It  was  held  to  be  a 
fraud  on  the  rights  of  the  property  owner 
to  resort  to  a  service  by  publication.  Pyatt 
v.  Hegqulst,  45  Wash.  604,  88  Pac.  933. 

The  contenti<m  that  Winston  was  not  the 


owner  of  the  land  and  not  a  necessary  party 
In  any  event  will  not  avail  appellant  upon 
this  appeal.  He  combated  all  efforts  of  coun- 
sel in  the  court  below  to  prove  the  state  of 
the  title  at  the  time  the  certificates  were  fore- 
closed. He  asserted  repeatedly  that  he  de- 
pended entirely  upon  his  tax  titles.  As  we 
have  rejected  the  testimony  regarding  a  per- 
sonal service,  the  record  is  in  keeping  with 
the  record  in  Wehr  v,  Craver,  and  upon  the 
authority  of  that  case  ought  to  be  affirmed. 

[I]  There  is  no  merit  in  the  contention  of 
appellant  that,  inasmuch  as  the  notice  was 
addressed  to  "unknown  owners,"  his  record 
is  good.  It  is  only  where  the  certificates  are 
issued  against  an  unknown  owner  that  the 
party  may  avail  himself  of  a  publication 
without  attempting  personal  service  or  mak- 
ing a  showing  sufficient  to  sustain  substituted 
service. 

Both  parties  in  this  case  claim  through 
the  title  and  ownership  of  George  Winston. 
Appelant  holds  his  title  by  mesne  convey- 
ances and  has  tried  his  case  upon  the  theory 
of  Winston's  ownership.  Bespondent  de- 
pends upon  a  mortgage  executed  by  Winston. 
No  interest  or  ownership  in  the  "Bank  of  B. 
C."  is  disclosed  by  the  record.  As  appellant 
has  failed  to  sustain  his  proceedings  against 
George  Winston,  he  cannot  as  against  the 
Interest  of  respondent  assert  his  tax  titles. 

The  case  will  be  remanded,  with  instruc- 
tions to  determine  the  amount  dne  upon  the 
certificates  of  delinquency.  Respondent  will 
be  given  30  days  after  the  remittitur  goes 
down  to  make  good  his  tender  of  the  amount 
of  taxes,  interest,  and  costs  dne  upon  the 
several  tracts.  Respondent  will' recover  his 
costs  here. 

ELLIS,  C.  J.,  and  MORRIS,  MAIN,  and 
WBBSTER,  JJ.,  concur. 


HUNTER  TRACT  IMPROVEMENT  CO.  et 
aL  v.  CORPORATION  OP  CATHOLIC 
BISHOP  or  NISQDALLY  et  aL  (No. 
14063.) 

(Supreme  C!ourt  of  Washington.    Aug.  29, 1917.) 

1.  EvinxNOE  «=>483(1>— Coiroi.tTSioiT  of  Wit- 
ness—Convent. 

In  an  action  to  enforce  a  restrictive  clau.^ie 
in  a  deed  providing  that  property  should  be 
used  as  a  residence  only,  a  qaestion  to  a  witness 
calling  for  the  conclusion  whether  the  premises 
were  used  as  a  convent  was  not  improper,  since 
a  witness  may  testify  to  the  character  of  a 
building  when  the  issne  to  be  determined  is  the 
manner  of  its  use. 

2.  Covenants  4s»51(2)— Rkstbicttve  Use  ot 
Pbopebtt— Residence  Pubposes— Convent. 

The  occupancy  of  residence  property  by  12 
or  15  members  of  a  Catholic  sisterhood  known 
as  the  Ursttlines,  who  bad  a  small  altar  in  the 
living  room  of  the  house,  held  religious  services 
there  daily  with  the  assistance  of  a  priest,  rang 
small  bells,  and  occasionally  "clothed"  a  novice 
on  her  admission  to  their  sisterhood,  was  not  a 
violation  of  the  restrictive  clause  in  a  deed  to 
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the  property,  providing  that  notUng  but  a  aingle 
detached  residence  should  be  bnilt  on  any  lot, 
and  when  so  buUt  should  be  used  for  residence 
purpoees  only. 

lUIis,  O.  J.,  and  Main  and  Webster,  JJ.,  di» 
■entlnc. 

En  Banc.  Appeal  from  Superior  Court, 
King  County;   W.  H.  French,  Judge. 

Action  by  the  Hunter  Tract  ImproTement 
Company  and  others  against  the  Corporation 
of  the  Catholic  Bishop  of  Nlsqually  and 
others.  From  a  Judgment  of  dismissal, 
plaintiffs  appeal.    Affirmed. 

Beynolds  tc  Harroun,  of  Seattle,  for  appel- 
lants. Farrell,  Kane  &  Stratton,  of  Seattle, 
for  respondents. 

MORRIS,  J.  Action  to  enforce  a  restric- 
tire  clause  in  a  deed,  reading  that: 

"Nothing  but  a  single  detached  residence 
*  •  *  shall  be  ballt  on  any  one  lot  described 
in  this  deed,  and  when  so  built  shall  be  used  for 
residence  purpoees  only." 

For  some  time  past  the  property  in  suit 
has  been  occupied  by  a  Catholic  sisterhood, 
referred  to  in  the  record  as  the  "Ursulines." 
The  question  at  issue  is.  Is  the  property  oc- 
cupied for  other  than  residence  purposes 
only?  Judgment  of  dismissal  below  and  ap- 
peal. 

[1]  The  first  error  assigned  is  In  the  strik- 
ing of  testimony  in  behalf  of  appellant  that 
the  premises  in  question  were  used  as  a  con- 
vent, upon  the  ground  that  the  answer  stated 
a  conclusion.  While  in  a  sense  the  question 
called  for  the  conclusion  of  the  witness,  it 
was  not  in  this  sense  improper.  A  witness 
may  testify  to  the  character  of  a  building, 
as,  for  instance,  it  is  a  church,  a  garage,  or 
a  school,  when,  as  here,  the  issue  to  be  de- 
termined is  the  manner  of  use  of  the  build- 
ing. The  answer  should  be  given  such  weight 
as  the  knowledge  of  the  witness  concerning 
the  facts  upon  which  he  bases  his  answer  en- 
titles it  to  receive.  We  therefore  accept  the 
answer,  and,  as  tliis  is  a  trial  de  novo,  pro- 
ceed to  the  second  question  raised,  that  the 
evidence  sustained  the  complaint,  and  the 
dismissal  of  the  action  was  error. 

The  facts  relied  upon  by  appellant  are 
these:  The  building  upon  the  premises  was 
built  for  use  as  a  famUy  residence,  and 
subsequently  conveyed  to  respondents.  Re- 
spondents have  made  no  change  In  the  out- 
ward appearance  of  the  house,  and  there  la 
nothing  In  its  appearance  to  indicate  it  is 
other  than  a  family  residence.  Living  In  the 
house  are  some  12  or  15  women  belonging  to 
the  Catholic  order  known  as  the  Ursulines. 
These  women  are  clothed  in  a  dark  habit 
similar  to  that  used  by  other  Catholic  sister- 
hoods. Tbey  go  out  walking  In  groups  of 
from  2  to  12.  In  what  was  originally  the  liv- 
ing room  of  the  house  a  tmall  altar  has  been 
erected.  A  priest  comes  every  morning  be- 
tween 6  and  7  o'clock  and  holds  religions 
services.  Chanting  and  singing  have  been 
beard  and  the  ringing  of  small  bells.    On 


two  ov  •hrsQ  ocaastons  a  number  of  children 
have  vlsit<ed  fhe  ^oln^'on  Sunday  afternoon. 
Shortly  after  tlfetr-'fttst  occig)ancy  one  of 
tlie  n^hborlng  residents,  wan  «^kiHl.  if  ob- 
jection would  be  made  to  placing  .a  sQiall 
cross  ui>on  the  house.  Being  informed' (hftt 
this  would  be  objectionable,  nothing  furthei 
was  done.  In  the  dty  telephone  directory 
the  telephone  number  is  given  under  the 
name  "Ursullne  Convent."  Young  women 
have  been  admitted  In  the  sisterhood  at  the 
home,  at  which  time  the  following  invitation 
and  notice  was  sent  out: 

"The  Ursulines 
of  Seattle,  Washington, 
request  the  honor  of  your  presence  at  the 
'dothing*  of  their  First  Novices 
In  the  Convent  Chapel 
2745  Mt  St.  Helens  PUce 
on  Friday  afternoon,  August  thirteenth 
nineteen  fifteen,  at  four  o'clock 
Right  Reverend  Edward  J.O'Dea,  DD.,  Bishop 
of  Seattle,  will  officiate 
"The  Ursnline   Chapel   is  very   small.     The 
friends  who  kindly  accept  the  invitation  are  re- 
quested graciously  to  overlook  the  consequent 
inconvenience." 

In  Jones  v.  Williams,  56  Wash.  588,  106 
Pac.  166,  It  was  held  that  restrictive  words 
In  a  deed  are  to  be  construed  strictly  against 
the  grantor  and  those  claiming  the  restric- 
tion against  the  premises,  and  will  not  be 
extended  beyond  the  clear  meaning  of  the 
language  used.  The  restriction  here  is  "res- 
idence purposes  only."  These  words  are  of 
simple  and  ordinary  meaning,  and  if  any 
construction  is  needed,  it  cannot  be  more 
than  to  say  the  house  upon  the  premises 
shall  be  used  for  no  other  purpose  than  as 
a  residence  or  dwelling.  It  does  not  seem 
to  us  that  the  above  facts  show  that  this 
residence  is  used  for  other  purposes.  It  Is 
immaterial  what  name  is  given  to  the  women 
who  live  la  this  house  or  to  the  bouse  itself, 
either  by  the  telephone  directory  or  by  them- 
selves. The  restriction  is  not  against  names, 
but  purposes.  The  house  must  be  used  for 
some  other  purpose  than  a  residence.  The 
fact  that  religious  services  are  held  in  the 
house  every  momipg  by  a  priest,  or  that  a 
small  altar  has  been  erected,  does  not  tak^ 
away  from  these  premises  their  character  as 
the  home  or  residence  of  the  women  who 
live  there.  We  may  take  notice  of  the  fact 
tliat  religious  services  are  held  in  many  res- 
idences, that  singing  or  chanting  of  a  re- 
ligious nature  may  be  heard  in  family  homes, 
and  that  to  those  who  are  religiously  Inclin- 
ed the  courts  would  hardly  say: 

"If  you  have  a  clergyman  of  your  religious 
faith  visit  your  home,  every  morning  and  hold 
services  with  you  your  home  loses  its  character 
as  a  place  of  residence  and  becomes  a  religious 
institution." 

Neither  can  it  be  said  that,  because  young 
children  have  been  received  on  a  Sunday  aft- 
ernoon, this  shows  the  character  of  the  home 
to  be  other  than  that  of  a  residence.  Neither 
does  the  garb  or  number  of  the  inhabitants 
make  these  premises  other  than  a  residence. 

[2]  The  strongest  argument  in  support  of 
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appellants'  coiitention  is  te  ^  tayf^Utm  to 
the  "clothing  of  ^elr.fi{8t;09F}ces.'*  If  these 
premises  au  ^abttuallsr.tised  for  the  training 
of  xouny^vKHii&n.  who  seek  admission  Into  the 
.Slstts>tiopd,'lt'mlght  be  said  that  the  premises 
t\w  iMt  their  character  as  a  residence 
''only"  and  taken  on  that  of  an  Institution. 
But  such  is  not  the  record.  We  know  noth- 
ing of  the  fact  other  than  that  on  the  occa- 
sion referred  to  and  as  stated  in  the  Invita- 
tion novices  were  clothed  or  taken  Into  the 
order,  a  thing  that  of  Itself  cannot  be  said 
to  take  away  from  these  premises  its  residen- 
tial feature.  We  cannot  say  that  under  this 
restrictive  clause  these  sisters  shall  not,  up- 
on occasion,  use  their  home  for  some  func- 
tion to  which  the  public  may  be  invited,  as 
any  home  owner  may  use  his  home  for  like 
puri>ose  without  tt  being  said  because  of 
sudi  occasional  use  it  is  no  longer  being  used 
for  "residence  purposes  only."  It  seems  to 
us  there  is  a  wide  difference  between  an 
occasional  and  an  habitual  and  customary 
use.  The  first  is  a  mere  Incidental  use,  the 
second  may,  under  proper  facts,  be  consider- 
ed as  the  main  use  and  purpose.  We  can 
add  nothing  to  this  restrictive  clause.  We 
must  take  it  as  we  find  it  And,  taking  It  In 
the  light  of  the  evidence,  we  find  nothing 
that  makes  these  premises  other  than  a  resi- 
dence of  the  TJrsuIines.  Oalling  the  resi- 
dence a  convent  adds  nothing  to  the  weak- 
ness of  appellants'  case.  A  convent  Is  a 
name  ordinarily  given  to  a  religious  com- 
munity of  nuns,  some  of  whom  conduct 
schools  for  young  ladles  and  others  do  not. 
If  this  so-called  convent  was  of  the  first  or- 
der. It  might  be  said  to  be  a  school  or  in- 
stitution and  not  a  residence.  We  can  find 
nothing  in  this  record  other  than  the  fact 
that  a  number  of  the  sisterhood  of  the  Ursu- 
llnes  make  this  their  home  or  residence,  and 
because  they  worship  with  the  frequency  or 
In  the  manner  their  conscience  dictates,  and 
walk  and  dress  in  a  peculiar  manner  and 
garb,  or  entertain  small  children,  or  clothe 
novices,  does  not  make  these  premises  other 
than  the  residence  of  these  women.  In  which, 
subject  to  the  law  of  the  land,  they  may  de- 
port themselves  as  they  will. 

It  may  be  and  doubtless  Is  true  that  in  the 
common  understanding  of  men  members  of 
various  Catholic  sisterhoods  reside  in  con- 
vents, but  It  does  not  follow  that  every  place 
where  members  of  such  sisterhoods  reside  is 
a  convent  So  In  the  common  understanding 
of  men  a  place  where  surgical  and  medical 
patients  are  received  for  treatment  where 
women  go  to  be  delivered  of  child  is  called 
a  hospital,  but  it  does  not  follow  that  every 
sudi  place  Is  a  hospital.  It  was  according- 
ly held  in  Can-  v.  RUey,  188  Mass.  70,  84  N. 
B.  426,  that  a  dwelling  house  fitted  up  and 
used  for  these  purposes,  which  was  the  only 
home  or  place  of  restdmce  of  the  owners,  did 
not  violate  a  restrictive  clause  in  a  deed  pro- 
viding that: 


"No  bnildinsB  other  than  dwelUng  houses 
(which  words  snail  include  clubhouses),  with  the 
usual  outbuildings  appurtenant  thereto,  shall  be 
erected,  placed  or  used  upon  the  said  land.  No 
stable. of  any  kind,  private  or  otherwise,  shall  be 
erected  or  maintained  on  any  portion  of  said 
land.  No  building  erected  on  thie  land  shall  be 
used  as  an  apartment  house,  family  hotel  or 
flats,  or  in  design  or  construction  be  fitted  for 
occupancy  by  more  than  one  family.  No  build- 
ing erected  on  said  land  shall  be  used  for  any 
manufacturing,  mercantile,  or  mechanical  pnr^ 
poses." 

In  Hunt  V.  Held,  90  Ohio  St  280,  107  N. 
E.  765,  U  R.  A.  (N.  S.)  543,  Ann.  Cas.  19160, 
1051,  It  was  held  a  clause  in  a  deed  restrict- 
ing the  use  of  the  property  "for  residence 
purposes  only"  was  not  violated  by  the  erec- 
tion of  a  double  or  two-family  house  on  the 
premises,  upon  the  reasoning  that  "residence 
purposes"  referred  to  the  mode  of  occupan- 
cy, and  so  long  as  the  building  was  used  as  a 
place  of  abode  and  no  business  carried  on 
there,  it  would  housed  for  residence  purposes 
only.  So  here,  so  long  as  these  premises  are 
occupied  as  a  place  of  abode  by  this  sister- 
hood as  distinguished  from  any  business  or 
institutional  work,  it  is  used  for  residence 
purposes  only,  whether  used  by  one  or  a  doz- 
en sisters.  In  HofTman  v.  Parker,  239  Pa. 
398,  86  AtL  864,  it  was  held  that  a  prohibi- 
tion against  the  use  of  any  buUding  other 
than  for  dwellings,  apartments,  churches,  or 
private  garages  would  not  prevent  the  use 
of  the  basement  of  a  dwelling  for  retail 
trade  in  foodstutts;  no  change  bdng  made 
in  the  outward  appearance  of  the  residence. 
The  latest  apposite  case  we  have  found  is 
Scott  Co.  V.  Roman  Catholic  Archbishop  for 
Oregon  (Or.)  163  Paa  88.  The  relevant  re- 
striction there  was  against  using  or  occupy- 
ing any  building  upon  the  premises  "other- 
wise than  strictly  for  residence  purposes  or 
for  church  or  school  purposes  and  then  only 
with  the  prior  consent  of  the  party  of  the 
first  part"  Consent  by  deed  was  given  for 
the  use  for  church  and  school  purposes,  so 
that  part  of  the  restrictive  clause  for  our 
purposes  may  be  disregarded.  It  was  sought- 
to  enjoin  the  defendant  from  erecting  a  build- 
ing to  be  used  as  a  convent.  Referring  to 
this  feature  of  the  case,  the  court  said: 

"The  only  remaining  question  is  whether  a 
convent  comes  within  the  restriction.  A  nun 
may  be  briefly  designated  as-  a  woman  of  the 
Catholic  religion  who  lives  in  a  convent  under 
vows  of  poverty,  chastity,  and  obedience.  A 
convent  is  a  house  or  building  occupied  by  nuns. 
We  are  of  the  opinion  that  such  a  building  may 
fairly  be  termed  a  residence  or  dwelling.  It  is 
a  dwelling  place  for  nuns.  It  would  therefore 
seem  that,  if  the  other  conditions  of  the  restric- 
tion are  complied  with,  it  makes  no  difference 
how  lane  the  dwelling  is  or  how  many  people 
occupy  ft" 

This  case  cites  McMurtry  t.  Phillips  In- 
vestment Co.,  lOS  Ky.  306,  45  S.  W.  96,  40  L. 
It  A.  489,  where  the  restriction  was  that 
the  property  "shall  be  used  for  residence 
purposes  only."  It  was  urged  that  this  re- 
striction would  be  violated  by  the  erection  of 
an  apartment  heuae^  with  a  public  or  semi* 
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public  restfturant.  The  evidence  upon  this 
feature  was  to  tiie  ^ect  that  there  would  be 
no  restaurant  of  a  public  nature,  but  that 
In  the  basement  of  the  building  a  large  din- 
ing room  would  be  constructed  to  be  used  by 
the  occupants  of  the  apartments  If  desired. 
Held  that  no  violation  of  the  restrictive 
clause  was  contemplated,  and  that  the  build- 
ing was  to  be  used  for  residence  purposes 
only.  Upon  the  facts  and  the  law  our  con- 
clusion is  that  the  judgment  should  be  af- 
firmed.   It  Is  so  ordered. 

MOUNT,  CHADWICK,  FULLERTON, 
PARKER,  and  HOIXX)MB,  JJ„  concur. 

MAIN,  J.  (dissenting).  In  this  case,  at  the 
conclusion  of  the  plaintiffs'  evidence,  the 
trial  court  granted  a  nonsuit.  In  my  opin- 
ion, this  evidence  at  least  makes  a  prima 
facie  showing  of  an  institutional  use,  and 
that  the  building  was  not  used  for  "'resi- 
dence purposes  only.'"  It  was  prejudicial 
error  for  the  trial  court  to  grant  the  non- 
suit and  not  require  the  defendants  to  present 
their  evidence.    I  therefore  dissent 

EI/LIS,  a  J.,  and  WEBSTER,  J.,  concur 
in  tbe  views  expressed  by  MAIN,  J. 


STATE  T.  GREAT  NORTHERN  RY.  CO. 
(No.  14078.) 

(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  INTOXICATIRO    IiIQUOSS    «=>244— SEIZURJBi— 

Rules  of  PsocEnuBG. 
Proceedings  to  confiscate  intoxicating  liquors 
are  proceedings  in  rem  governed  by  the  mles 
of  civil  procedure. 

2.  COUHEBCE  <@=>S(U)— Intebstatb  Shifmbnt 
OF  LiiquoB— Seizukk'bt  State. 

If  the  interstate  shipment  of  liquor  was 
destined  to  be  delivered  m  this  state,  and  de- 
fendant railroad  had  reason  to  believe  that  such 
delivery  was  intended,  the  liquor  could  be  con- 
fiscated within  the  state  in  view  of  Webl>-Ken- 
yon  Act  March  1,  1913,  c.  90,  37  Stat.  699 
(Comp.  St.  1916,  f  8739),  removing  the  protec- 
tion of  the  Interstate  commerce  clause  of  Const. 
U.  S.  art.  1,  S  8>  from  contraband  shipments  of 
liquor. 
8.  CoMMKBCE  €=»3S  —  Duty  of  Cabbieb  —  In- 

TEBSTATE  SHIPMENT   OF  LiQUOB. 

It  was  the  duty  of  defendant  railroad  to  re- 
ceive at  Butte,  Mont.,  for  shipment  to  Alaska 
a  consignment  of  whisky,  nnlcss  it  knew  that 
the  whisky  was  intended  to  be  diverted  for  de- 
Uvery  within  the  state  of  Wasiungton,  where 
shipment  would  be  contraband  if  not  protected 
by  permit. 
4.  iNToxicATiNo    Liquors    $=>2S0  —  Inteb- 

BTATE     SHIPHERT  —  SBUZmiB  —  BUBDBN     OV 

Pboof. 
B4«ardles8  of  Laws  1915,  p.  8,  §  12,  cast- 
ing the  burden  upon  the  person  claiming  the 
artide  seized,  in  a  proceeding  to  confiscate  an 
interstate  shipment  of  liquor  side-tracked  within 
this  state,  the  burden  was  on  the  state  to  prove 
that  the  shipment  was  in  fact  not  interstate,  in 
view  of  section  24,  providing  that  the  prohib- 
itory provinons  "shall  not  appl^  to  shipments 
tnnqKnrted  b^  any  common  carrier  of  unbroken 
packages   of   intoxicating  liquor  in   continuous 


transit  through  this  state  from  a  point  outside 
of  the  state  to  another  point  outside  of  the 
state." 

6.  COHUEBCE  «=»33— Intbbstatb  Shifubnt  0» 

LiQTJOE— EVlnENfflB— BlIX  OF  LADINO. 

So  far  as  original  carrier  of  intoxicating 
liquors  is  concerned,  the  character  of  the  ship- 
ment as  to  being  interstate  is  determined  by  the 
destination  named  in  the  bill  of  lading. 
0.  Cabbiebs  ^=>79— Intebstatb  Srtphxnt  of 
LiQUOB— Deviation  fbou  Route. 

Where  an  interstate  shipment  of  Uqnor  was 
not  routed  by  the  usual  and  customary  route,  the 
carrier  was  not  bound  to  deliver  it  to  an  ir- 
responsible  auto  delivery  company  within  the 
state,  but  had  the  right  to  cause  a  deviation 
from  the  designated  route. 

7.  Intoxicatino   XiiquoBS   ®=»310— IlleoaIi 
Shifuentb    of    Liquob— Evidence — Suffi- 

CIENOT. 

In  an  action  in  rem  to  confiscate  a  carload 
of  whisky,  shipped  from  Butte,  Mont,  and 
consigned  to  a  person  in  Alaska,  while  on  the 
side  track  of  ddendant's  railroad  in  Washing- 
ton, evidence  held  insufficient  to  support  a  find- 
ing that  defendant  was  engaged  in  the  carriage 
of  the  liquors  in  violation  of  Laws  1915,  p.  15* 
f  24. 

8.  INTOXICATIKO    LiQUOBB    «=»310  —  iLliOAl 
SHIPUENTS     of    lilQUOB— BVIDJtNOB— SUFFI- 

ciENoy. 
There  must  be  something  more  than  mere 
suspicion  to  justify  the  seizure  and  confiscation 
of  intoxicating  liquors  while  in  possessioa  of  a 
common  carrier  as  an  interstate  shipment 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Ouy  C  Alston, 
Judge. 

Action  by  the  State  against  the  Great 
Northern  Railway  Company.  Judgment  for 
the  State,  and  the  defendant  appeals.  Re- 
versed. 

r.  G.  Dorety  »nd  R.  J.  Hagman,  both  of 
Seattle,  for  appellant  Lloyd  L.  Black,  Clif- 
ford Newton,  and  O.  T.  Webb,  all  of  Everett, 
for  the  State. 

HOLCOMB,  J.  This  Is  an  action  In  rem, 
commenced  by  the  state,  by  search  warrant, 
against  appellant  to  confiscate  a  carload  of 
whisky,  found  on  the  side  track  at  appel- 
lant's station  of  Meadowdale,  Siiohomlsh 
county.  Wash.,  on  October  10,  1916,  as  being 
there  In  violation  of  Initiative  Measure  No.  3. 
There  Is  practically  an  agreed  state  of  facts 
in  the  case,  brought  about  either  by  the  an- 
swer of  the  respondent  to  the  claim  filed  by 
appellant  or  by  the  unchallenged  testimony 
of  the  witnesses  produced  by  the  parties. 

The  appellant  is  a  common  carrier  of 
freight  operating  a  railway  between  Butte, 
Mont,  and  Meadowdale  and  Seattle,  Wash. 
On  October  4, 1916,  one  John  Morton  deliver- 
ed to  the  appellant  at  Butte,  Mont.,  a  ship- 
ment of  whisky,  consisting  of  10  barrels  and 
190  cases  of  the  same.  This  was  delivered 
with  instructions  to  ship  the  same  to  one 
Hans  Apsch  at  Ketchikan  in  the  territory  of 
Alaska,  via  the  appellant's  railway  to  Mead- 
owdale, in  Snohomish  county.  Wash.,  in  care 
of  the  Auto  Delivery  Company.  A  bill  of 
lading  was  issued  by  the  appellant  for  the 


dts9For  other  aam  see  sam*  topic  and  KBT-NXIUBER  In  all  Key-Numbered  Digests  and  Indezea 


Digitized  by  VjOOQ  IC 


104 


187  PACIFIC  BEPORTBB 


(VfUBh. 


shipment  of  whisky,  and  It  conformed  to  the 
Instructions  given  by  the  consignor.  This 
bill  of  lading  was  delivered  to  Morton  at 
Butte,  and  was  apparently  accepted  by  him. 
The  whisky  was  then  loaded  ap<xi  Oreat 
Northern  car  No.  166S6,  and  shipped  from 
Butte  to  Meadowdale.  Meadowdale  is  a  mere 
station  upon  the  line  of  the  Oreat  Northern 
Railway  in  Snohomish  county,  between 
Seattle  and  Everett,  on  Puget  Sound.  There 
Is,  according  to  the  testimony,  no  shipping 
terminal  for  boats  at  Meadowdale.  The  car 
containing  the  shipment  arrived  at  Meadow- 
dale on  October  14,  1916.  There  was  some 
evidence  that  it  had  been  broken  into  en 
route  through  the  state  of  Montana  and 
about  9  cases  of  the  liquor  removed.  On 
October  17th  the  liquor  was  seized  under  a 
search  warrant,  and  was  removed  to  the 
county  jaiL 

It  would  appear  from  the  evidence  intro- 
duced by  appellant  that  on  October  14th  the 
company  was  notified  by  its  agent  at  Meadow- 
dale of  the  arrival  of  the  carload  of  liquor. 
The  agent  gave  this  notice  by  wiring  to  M.  J. 
Costello,  assistant  traffic  manager  of  the  ap- 
pellant, who  was  in  complete  charge  of  such 
matters'  for  the  company  at  Seattle.  In  this 
telegram  the  agent  stated  that  the  car  had 
arrived,  that  there  was  no  permit  on  it,  that 
there  was  no  one  at  Meadowdale  by  the  name 
of  Apsch,  and  asked  advice  of  his  superior  as 
to  what  should  be  done  with  the  liquor.  This 
agent  was  not  called  as  a  witness  by  either 
party.  The  agent  was  Immediately  ordered 
by  one  in  the  office  of  Costello  to  divert  the 
shipment  to  Seattle,  and  advised  that  the 
office  In  Seattle  would  arrange  at  Seattle  for 
delivery  to  a  boat  line  there  for  the  purpose 
of  delivery  in  Alaska.  There  then  followed 
a  series  of  telegrams  from  Costello  to  the 
agent  at  Butte,  and  to  the  consignor  Mor- 
ton, stating  that  the  railway  company  could 
not  deliver  the  goods  to  the  Auto  Delivery 
Company  at  Meadowdale,  and  asking  them 
to  designate  a  water  carrier  to  whom  de- 
livery should  be  made  direct  for  carriage  to 
Ketchikan.  On  the  16th  when  these  various 
telegrams  were  sent,  Oostello  wired  the  agent 
at  Meadowdale  to  hold  the  shipment  there, 
and  not  to  moke  delivery  to  any  one  without 
taking  the  matter  up  with  him.  The  appel- 
lant's officers  state  that  this  was  their  pol- 
icy In  dealing  with  liquor  shipments — to  do- 
liver  them  to  a  water  carrier  and  not  to 
transfer  companies.  At  this  juncture  the  liq- 
uor was  seized  by  the  sheriff.  After  the 
seizure  the  railway  company,  on  November 
11,  1916,  ffied  its  claim  to  the  whisky  seized, 
on  the  grounds  that  it  had  a  lien  thereon  for 
Its  freight  in  the  sum  of  $235.41  for  the  trans- 
porting of  the  whisky  from  Butte  to  Meadow- 
dale, and  further  because  the  shipment  was 
one  in  Interstate  commerce,  and  as  such  was 
subject  not  to  the  laws  of  the  state  of  Wash- 
ington, but  to  the  laws  of  the  United  States. 


Upon  answer  by  respondent,  the  Issues  were 
Joined  and  a  trial  bad  to  the  court.  The 
court  found  that  the  shipment  of  liquor  was 
not  In  Interstate  commerce  bona  fide,  but 
was  intended  for  unlawful  disposition  In  the 
state  of  Washington. 

Appellant  bases  its  appeal  upon  the  find- 
ings of  fact  as  made  by  the  court,  and  the 
conclusion  of  law  "that  the  said  defendant 
violated  the  spirit  of  the  Initiative  Measure 
No.  3  of  the  laws  of  the  state  of  Washington 
in  accepting  the  consignment  of  liquor  billed 
as  It  was;  that  said  liquor  was  to  be  dis- 
posed of  contrary  to  law  and  was  to  be  used 
for  an  unlawful  purpose,  and  therefore 
should  be  confiscated  and  destroyed  as  pro- 
vided by  law";  and  the  refusal  by  the  court 
of  proposed  findings  and  conclusions  to  the 
contrary  effect 

There  Is  no  evidence  on  the  part  of  appel- 
lant which  shows  any  further  direction  from 
the  consignor  than  that  received  by  it  on 
October  4,  1916,  when  the  whisky  was  de- 
livered to  it  for  carriage.  Tbere  Is  no  evi- 
dence that  the  consignor  or  the  consignee 
ever  attempted  to  make  any  claim  to  the  liq- 
uor, although  a  month  elapsed  between  the 
time  of  the  seizure  and  the  triaL  It  was 
certainly  within  their  rights  under  the  law 
to  have  done  this.  Rem.  Code,  f  6262—12.  . 
The  only  grounds  that  appellant  had  for  fil- 
ing a  claim  were  that  Its  freight  charge  was 
unpaid  and  that  the  shipment  was  an  in- 
terstate one  beyond  the  state.  T|^  rate  from 
Butte  to  Seattle  was  the  same  as  that  from 
Butte  to  Meadowdale.  There  was  not  any 
auto  truck  line  running  from  Meadowdale  to 
Ketchikan,  Alaska.  Practically  all  business 
for  Alaska  transported  by  appellant  on  its 
lines  Is  interchanged  in  Seattle  and  carried 
by  boat  to  Alaska.  No  boat  docks  at  Mead- 
owdale; there  is  no  dock  there,  and  no  fa- 
cilities whatever  for  transferring  to  a  boat 
line. 

[1]  A  seardi  and  seizure  proceeding  Is  a 
proceeding  in  rem,  the  complaint,  if  one  is 
required,  ordinarily  being  in  the  nature  of  a 
libel  in  form  similar  to  a  criminal  action,  in 
that  it  is  prosecuted  by  the  state  against  prop- 
erty devoted  to  an  alleged  unlawful  or  crim- 
inal use,  with  the  state  in  the  exercise  of  its 
police  powers  as  plaintUF,  as  in  other  cases  of 
violation  of  the  criminal  laws;  but  the  pro- 
ceeding is  governed  by  the  rules  in  civil 
procedure.  Steward  v.  State,  180  Ind.  397, 
103  N.  B.  316;  CampbeU  v.  State.  171  Ind. 
702,  87  N.  B.  212 ;  Regadanz  v.  State,  171  Ind. 
387,  86  N.  E3.  449 ;  Clement  v.  Two  Barrels  of 
Whisky,  136  App.  I>iv.  291,  120  N.  X.  Supp. 
1044;  Farley  v.  Sixteen  Bottles  of  Cham- 
pagne, 163  App.  Dlv.  502, 138  N.  Y.  Supp.  276 ; 
Matter  of  Zinzow,  18  Misc.  Rep.  653,  43  N. 
T.  Supp.  714. 

[2]  Appellant  stands  upon  the  proposition 
that  the  state  has  no  authority  to  interfere 
with  a  sbipmoit  of  Uquw  In  interstate  com- 
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morce  wblle  passing  throngb  this  state  from 
one  point  without  the  state  to  another  point 
without  the  state,  under  section  S  of  article 
t  of  the  United  States  Constitution. 

Section  24  of  Initiative  Measure  Na  8  is 
dted  as  recognizing  the  immunity  of  inter- 
state commerce  shipments  in  providing  that 
the  act  shall  not  apply  to  shipments  trans- 
ported by  any  common  carrier  in  unbroken 
packages  of  intoxicating  liquor  in  oontinuoas 
transit  through  this  state  from  a  point  out- 
side of  the  state  to  another  point  outside  of 
the  state.  There  can  be  no  doubt  that,  if  the 
liquor  was  destined  to  be  delivered  to  any  one 
within  this  state,  it  was  contraband;  and, 
if  appellant  had  knowledge  or  had  reason 
to  believe  that  such  delivery  was  intended, 
the  contraband  could  be  seized  and  confiscat- 
ed in  whosesoever  hands  it  was  found  within 
this  state.  The  Webb-Kenyon  Act  of  Con- 
gress of  March  1,  1918,  chapter  90,  removes 
the  protection  of  the  interstate  commerce 
clause  of  the  Constitution  from  such  contra- 
band shipments  and  waives  the  federal  au- 
thority and  control  in  favor  of  the  state  to 
absolutely  control  or  prohibit  such  shipments 
in  the  supremest  manner,  Clark  Distilltng 
Co.  V.  Western  Maryland  R.  Co.,  242  U.  S. 
8U,  37  Sup.  Ct.  180,  61  Jj.  Ed.  326,  L.  R.  A. 
1917B,  1218,  Ann.  Cas.  1917B,  846. 

[3]  A  common  carrier  of  goods  is  bound  to 
accept  goods  tendered  to  it  as  a  common  car- 
rier at  any  of  its  regular  places  of  receiving 
such  goods  (except  goods  inherently  danger- 
ous or  contraband  goods),  and  carry  the  same 
to  destination  or  to  the  end  of  its  line,  and 
there  deliver  or  offer  to  deliver  them  to  some 
common  carrier  engaged  in  such  business,  to 
be  by  it  forwarded  or  carried  to  their  ulti- 
mate destination.  4  R.  C.  L.  p.  668,  $  145. 
This  is  the  statement  of  a  well-known  and  ac- 
cepted principle  relating  to  common  carriers ; 
and  thus  it  will  be  seen  that,  when  the  liquor 
in  question  was  offered  to  appellant  at  its  re- 
ceiving place  in  Butte,  Mont.,  for  shipment 
to  Ketchikan,  Alaska,  it  was  the  duty  of  ap- 
pellant as  a  common  carrier  to  receive  and  ac- 
cept the  goods,  unless  it  knew  that  the  goods 
.were  intended  to  be  diverted  for  delivery 
within  the  state  of  Washington  where,  as 
they  were  not  protected  by  the  permits  re- 
'  quired  by  the  statutes  of  Washington,  such 
shipment  would  be  contraband. 

As  will  be  seen  from  the  statement  of  facts, 
there  Is  no  evidence  that  the  appellant  had 
any  notice  or  knowledge  that  the  shipment 
was  to  be  diverted  from  Ketchikan,  Alaska, 
to  some  oae  in  this  state,  unless  it  was  de- 
rived from  the  fact  that  the  goods  were  billed 
by  the  consignor  to  the  "care  of"  a  concern 
called  the  Auto  Delivery  Company  and  the 
destination  of  the  carriage  of  the  goods  by 
the  receiving  carrier  was  made  a  wayside  sta- 
tion in  this  state  where  no  transshipping  fa- 
cilities existed. 

The  questions  then  arise:  What  was  the 
^ntyot  api)eUant  under  the  circumstances? 


If  the  contract  .was  a  legal  one  in  its  incep- 
tion, when,  if  at  all,  did  it  become  illegal? 
And  when,  if  at  all,  did  the  carrier's  posses- 
sion of  the  liquor  become  unlawful?  If  it 
was  a  legal  contract  of  shipment,  it  was  a 
contract  which  the  parties  thereto  could  en- 
force. The  duty  of  the  carrier  as  the  bailee 
of  the  consignor  was  to  do  all  in  its  power 
to  safely  deliver  the  goods  at  the  place  of  des- 
tination, viz.,  Ketchikan,  Alaska,  if  it  was  a 
bona  fide  shii>ment  to  that  place,  and  to  pre- 
vent delivery  to,  or  diversion  by,  any  one  elsa 
[4,  S]  In  a  proceeding  such  as  this,  the  ob- 
ject of  which  is  to  confiscate  the  goods  as  con- 
traband, the  burden  was  upon  the  state,  in 
view  of  the  prima  facie  character  of  the  ship- 
ment as  an  interstate  shipment,  at  least  to 
prove  that  such  was  not  the  case,  since  sec- 
tion 24  of  the  Prohibition  Act  (Laws  1916,  p. 
15)  provides  that  the  prohibitory  provlsi<»is 
"shall  not  apply  to  shipments  transported  by 
any  common  carrier  of  imbroken  packages  of 
intoxicating  liquor  in  continuous  transit 
through  this  state  from  a  point  outside  of 
the  state  to  another  point  outside  of  the 
state."  It  is  true  that  another  section  (sec- 
tion 12)  casts  the  burden  of  proof  upon  the 
bearing  when  sudi  goods  are  seized,  upon  any 
person  claiming  any  interest  in  any  of  the 
articles  seized,  and  filing  a  written  claim 
thereto,  to  show  by  competent  evidence  his 
property  right  or  interest  in  the  articles 
claimed,  and  that  the  same  were  not  used  in 
the  violation  of  any  provisions  of  the  act  and 
were  not  in  any  manner  kept  or  possessed 
with  the  intention  of  violating  any  of  the 
provisions  of  the  act  Appellant  as  a  com- 
mon carrier  had  no  property  interest  in  this 
shipment  except  its  right  to  collect  the  freight 
tolls  thereon  and  a  lien  therefor  before  de- 
livery. If  its  contract  was  a  contract  of  in- 
terstate commerce  shipment,  as  soon  as  it 
showed  that  fact  it  met  the  requirements  of 
section  24  protecting  interstate  commerce 
shipments  in  imbroken  packages  in  continu- 
ous transit ;  always  conditioned  that  the  con- 
tract of  shipment  was  a  valid  contract  and 
in  good  faith.  So  far  as  the  original  carrier 
is  concerned,  the  character  of  the  shipment 
as  to  being  interstate  or  not  is  determined  by 
the  destination  named  in  the  bill  of  lading. 
Enright  v.  Atchison,  T.  &  S.  F.  Co.,  96  Kan. 
540,  152  Pac.  629;  Stockton  E.  &  S.  Ass'u 
V.  Mo.  Pac.  R.  Co.,  97  Kan.  235,  154  Pac.  1126. 
In  the  latter  case  it  was  said  that  shipments 
of  goods  consigned  to  a  point  in  another  state 
constitute  interstate  commerce  notwithstand- 
ing an  actual  delivery  is  made  before  a  state 
line  is  crossed.  While  that  statement  is 
doubtless  true  as  to  ordinary  goods  and  under 
legal  contracts  of  shipment,  we  do  not  think 
it  .would  l>e  true  as  to  illegal  contracts  or 
shipments  of  contraband  goods  to  be  delivered 
where  delivery  was  unlawful,  and  the  con- 
tract of  delivery  at  such  place  would  there- 
fore be  illegal,  eyea  though  in  general  such 
delivery  before  arrival  at  destination  named 
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in  the  original  contract  could  be  enforced  aa 
wltliin  tbe  contract. 

[0]  Here  the  good  faith  of  appellant  is  In 
no  wise  questioned.  It  is  no  doubt  a  very 
suspicious  circumstance,  at  least,  that  the 
liquor  was  consigned  in  care  of  a  concern 
called  Auto  Delivery  Company  at  Meadow- 
dale,  Wash.,  a  concern  which  bad  no  exist- 
ence and  did  no  business  there,  and  that  it 
was  consigned  to  a  place  which  bad  no  facili- 
ties for  transshipping  to  a  connecting  carrier 
for  transit  to  Alaska.  It  Is  said  that  tbe 
agents  of  appellant  at  Butte  were  bound  by 
presumed  notice  of  the  conditions  existing 
at  Meadowdale,  a  station  on  appellant's  line. 
That  we  doubt,  although  we  concede  that  the 
managing  officers  of  appellant  would  be 
bound  by  presumed  notice  of  such  condi- 
tions; and  It  was  shown  as  a  fact  that,  as 
soon  as  one  of  the  managing  officers  or 
agents  of  appellant  discovered  the  nature  of 
the  shipment  and  of  tbe  contract  or  bill  of 
lading  under  which  It  was  shipped,  he  took 
steps  to  communicate  with  the  consignor  for 
instructions  for  the  transfer  of  the  liquor  to 
a  connecting  carrier  for  Ketchikan.  Tbe  ap- 
pellant was  not  bound  to  deliver  tbe  liquor, 
under  the  suspicious  drcumstances,  to  an  ir- 
responsible auto  delivery  company  nor  to  any 
one  else  at  Meadowdale,  but  had  a  right,  un- 
der the  circumstances  and  in  view  of  the  law 
as  it  existed  In  this  state,  to  take  precau- 
tions to  see  that  the  law  of  this  state  prohib- 
iting the  unlawful  possession  or  delivery  of 
intoxicating  liquor  was  not  violated.  Cin.  & 
T.  P.  Ry.  Co.  V.  Rankin,  241  U.  S.  319,  36 
Sup.  Ct.  555,  60  li.  Ed.  1022,  L.  R.  A.  1917A, 
265.  And  this  we  think  appellant's  agents 
attempted  to  do.  ITnder  such  circumstances 
the  carrier  had  a  right  to  cause  a  diversion 
or  a  deviation  from  the  designated  route  of 
carriage.  It  is  elementary  learning  that,  in 
the  absence  of  any  special  contract  or  obliga- 
tion, a  carrier  of  goods  is  bound  to  transport 
them  by  the  usual  and  customary  route  pro- 
posed by  him  to  the  public,  without  any  un- 
necessary deviation.  4  R.  C  L.  p.  812.  In 
this  Instance  the  shipment  was  not  routed  by 
the  usual  and  customary  route,  that  is,  by 
way  of  Seattle,  and  thence  specifying  a  con- 
necting steamer  line  to  Ketchikan,  but  was 
routed  by  an  unusual  route  by  way  of  a  way- 
side station  and  an  auto  delivery  line.  Hav- 
ing in  view  the  law  forbidding  unlawful  pos- 
session and  unlawful  delivery  of  intoxicating 
liquors,  appellant  was  Justified  In  proceed- 
ing as  it  did;  that  Is,  In  notifying  the  con- 
signor of  the  impossibility  of  delivery  or 
transferring  the  liquor  at  Meadowdale  and 
the  necessity  of  delivering  it  to  some  steamer 
line  at  Seattle.    4  R.  C.  L.  814 

It  is  true  no  answer  or  directions  were  re- 
ceived from  the  consignor  within  the  two 
days  elapsing  before  the  seizure  for  the  fu- 
ture delivery  and  carriage  of  the  shipment, 
and  that  is  pressed  as  signifying  abandon- 
ment by  the  consignor ;  but  the  responsibility 


of  the  appellant  aa  a  common  carrier  engag- 
ed in  interstate  commerce  carriage  did  not 
cease  there.  It  had  the  legal  control  of  the 
shipment  until  It  had  performed  its  contract 
of  carriage,  or  until  that  contract  had  be- 
come legally  Impossible  of  performance. 
Gulf,  etc.,  R,  Co.  V.  Texas,  204  U.  S.  403,  27 
Sup.  Ct.  860,  61  I*  Ed.  540.  It  had  engaged 
to  deliver  the  consignment  at  least  to  some 
carrier  connecting  with  it  which  would  carry 
it  to  Ketchikan,  Alaska;  and  should  it  fail 
to  so  safely  carry  the  consignment  until  de- 
livered to  such  responsible  carrier,  tx  until 
it  clearly  appeared  that  no  sudi  "contlnuona 
transit  through  the  state  to  a  point  outside 
the  state"  was  Intended,  its  failure  so  to  do 
would  subject  it  to  an  action  on  tbe  part  of 
the  consignor  or  the  consignee,  unless  the 
consignor  could  be  clearly  shown  to  be  in  col- 
lusion with  his  consignee  for  the  purpose  of 
frustrating  and  circumventing  the  laws  of 
Washington  by  transporting  and  delivering 
intoxicating  liquor  illegally  into  the  state. 
To  show  such  a  state  of  afTairs  in  a  confisca- 
tory proceeding  such  aa  this,  we  consider  the 
burden  to  be  upon  the  state  as  against  the 
common  carrier  engaged  prima  fade  In  in- 
terstate commerce. 

[7,  8]  We  are  forced  to  the  conviction  that 
there  is  no  evidence  Justifying  a  finding  that 
the  appellant  was  engaged  in  the  carriage  of 
tbe  intoxicating  liquors  in  question  illegally, 
or  that  its  contract  of  carriage  was  illegal, 
or  that  It  possessed  the  liquor  illegally,  or 
that  it  was  knowingly  engaged  in  any  illegal 
delivery  of  intoxicating  liquors  within  the 
state.  Unless  such  state  of  facts  were  estab- 
lished the  seizure  was  lUegaL  From  our 
knowledge  of  local  conditions,  environments, 
and  the  laws  of  the  state,  we  realize  that 
the  situation  here  presented  contains  suspi- 
cious circumstances  indicative  of  a  nefarious 
scheme  to  defeat  the  law.  There  must  be 
something  more  than  mere  suspicion,  how- 
ever, to  establish  a  case  Justifying  the  seiz- 
ure and  confiscation  of  goods  as  contraband 
while  in  possession  of  a  common  carrier  as  an 
interstate  shipment. 

The  Judgment  must  be  reversed,  and  it  is 
so  ordered. 

EM.IS,  C.  J.,  and  PARKER  and  MOUNT, 
JJ.,  concur. 


MILES  ▼.  MEAD.     (No.  14155.) 

(Supreme  Court  of  Washington.    Aug.  20, 1017.) 

1.  New  Tbial  «=»58— lEBKaxTLARTTT  in  Ver- 
dict. 
Where  plaintiff  sued  on  two  causes  of  ac- 
tion, misrepresentation  of  the  quantity  of  a 
tract  of  land  sold  him,  and  misrepresentations 
that  a  stream  of  water  would  fomlBb  water  all 
the  year  round,  and  the  jury  returned  a  verdict 
for  plaintiff  for  $500  damages  by  reason  of  lack 
of  water,  and  at  the  same  time  answered '  the 
question  as  to  the  fair  market  value  of  the  lands 
purchased  by  plaintiff,  and  the  verdicts  were  fil- 
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ed,  the  jui?  diacluirged,  and  one  of  the  jurymen 
excused  from  further  attendance,  and  shortly 
thereafter  the  jury  was  reassembled  on  counsel 
for  plaintiff  calling  the  attention  of  the  court  to 
the  fact  that  the  verdicts  were  incomplete,  and 
returned  another  verdict  for  plaintiff  in  the  sum 
of  $650  on  the  first  cause  of  action,  and  $500 
on  the  second,  the  court  properly  granted  new 
trial  by  reason  of  irregularity  In  the  return  of 
the  -verdict 

2.  New  Trial  ie=>163{l)— Ibbeoulaettt  vx 
Verdict. 
Where  plaintiff  aned  on  two  causes  of  ac- 
tion, and  the  jury  returned  a  verdict  finding 
damages  for  him  only  on  the  second  cause,  the 
two  causes  of  action  arising  out  of  the  same 
transaction,  it  was  within  the  discretion  of  the 
court  to  grant  defendant  new  trial  on  both 
causes  of  action,  not  permitting  the  verdict  on 
the  second  cause  of  action  to  stand,  for  the  ir- 
regnlarity  in  the  return  of  the  verdict 

Department  2.  Appeal  from  Stiperlor 
Court,  Cowlitz  county ;  W.  T.  Darch,  Judge. 

Action  by  F.  H.  Miles  against  A.  J.  Mead. 
There  was  verdict  for  plaintiff,  and  from  an 
order  granting  defendant  new  trial,  he  ap- 
peals.    Order  affirmed. 

Miller  &  Wilkinson,  of  Vancouver,  for  ap- 
pellant 

MOUNT,  J.  This  appeal  is  from  an  order 
granting  a  new  trial.  The  appellant  sued 
tbe  respondent  and  alleged  two  causes  of  ac- 
tion: First,  to  the  effect  that  the  respondent 
fraudulently  represented  that  a  tract  of  land 
which  the  appellant  was  about  to  buy  con- 
tained 88%  acres,  when,  in  fact,  it  ooatained 
but  74^  acres,  and  tliat  the  respondent  knew 
this  fact  when  he  made  the  representations, 
and  that  because  of  such  representations  tbe 
appellant  paid  $4,000  in  cash  for  tbe  tract 
of  land  and  was  damaged  in  tbe  sum  of  $630 
because  of  the  fraud  practiced.  The  sec- 
ond cause  of  action  alleged  that  tbe  respond- 
ent fraudulently  represented  that  a  stream 
of  water  used  for  household  and  domestic 
purposes  would  furnish  water  all  tbe  year 
round,  when,  in  fact,  the  stream  went  dry  in 
the  summer  months,  and  that  appelant  was 
damaged  in  tbe- sum  of  $600.  Upon  issues 
made  the  case  was  tried  to  tbe  court  and  a 
Jury,  and,  after  considering  the  evidence, 
tbe  jury  returned  a  verdict  as  follows: 

"We,  the  jury  In  the  said  above-entitled  cause 
of  action,  find  for  the  plaintiff,  and  assess  dam- 
age by  reason  of  lack  of  water  $500." 

Tbe  Jury  at  the  same  time  returned  an  an- 
swer to  a  question  wliich  was  submitted  to 
them  as  follows: 

"Question:  What  sum  do  you  find  to  have  been 
the  fair  market  value  of  the  lands  purchased  by 
the  plaintiff  above  named  from  G.  D.  Hawkins 
and  others  on  the  2d  day  of  March,  1914,  or 
thereabonts,  as  more  fully  described  in  plain- 
tiff's complaint  on  file  in  this  action?  Answer: 
We  find  the  value  of  said  land  on  said  date, 
or  thereabouts,  to  have  been  the  sum  of  $3,370." 

Itiese  verdicts  were  returned  into  court, 
and  were  read  aloud  by  tbe  clerk,  and  the 


Jury  announced  that  these  were  their  ver- 
dicts. The  verdicts  were  thereupon  filed,  and 
tbe  Jury  discharged.  One  of  tbe  Jurymen 
was  excused  from  further  attendance  npon 
the  court.  A  short  time  after  tbe  verdicts 
were  filed  counsel  for  appellant,  upon  examin- 
ing the  verdicts,  discovered  their  nature,  and 
called  tbe  attention  of  the  court  to  the  fact 
that  tbe  verdicts  were  incomplete,  and  asked 
that  the  Jury  be  recalled  and  required  to 
explain  the  verdicts.  This  was  done  over  ofr- 
Jectlon  of  the  respondent  The  Jury  waa 
reassembled  upon  the  same  day,  and,  after 
considering  the  case  further,  returned  anoth- 
er verdict  as  follows: 

"We,  the  jury  in  the  above-entitled  cnuso  of 
action,  find  for  the  plaintiff  and  fix  the  amonnt 
of  his  recover;  in  the  sum  of  $630  upon  the  first 
cause  of  action  and  $500  upon  the  second  cause 
of  action." 

The  respondent  thereupon  moved  the  corart 
for  Judgment  notwithstanding  the  verdict, 
and  also  for  a  new  trial.  Upon  bearing  these 
motions  the  trial  court  denied  the  motion 
for  Judgment  non  obstante,  but  granted  the 
motion  for  a  new  trial  by  reason  of  irregular- 
ity in  the  return  of  the  verdict.  The  plain- 
tiff in  the  action  has  appealed  from  that 
order. 

[1]  It  Is  argued  by  tbe  appellant  that  there 
was  not  such  Irregularity  In  the  verdicts  as 
requires  a  new  trial.  In  the  case  of  Quarrtng 
V.  Stratton,  85  Wash.  333,  148  Pac.  26,  where 
the  facts  were  substantially  the  same  as  In 
this  case,  we  said,  in  closing  tbe  opinion: 

"In  Ltttie  V.  Larrabee,  2  Grecnl.  (Me.)  37,  11 
Am.  Dec.  43,  it  was  held  that,  where  a  mistake 
has  been  made  by  the  jury  in  rendering  a  ver- 
dict, and  the  jury  discharged,  the  proper  roni- 
ed;  is  to  set  aside  the  venlict  and  grant  a  new 
triaL  This  appears  to  be  the  generally  accept- 
ed rule  in  a  case  whero  the  verdict  ot  the  jury 
has  been  received  and  filed  with  the  derk,  or 
recorded  and  the  jury  discharged." 

We  think  that  rule  is  conclusive  of  the  prin- 
cipal question  presented  upon  this  appeaL 
It  i!^  more  orderly  practice  than  to  permit 
a  Jury,  after  being  discharged,  to  be  reassem- 
bled and  to  reconsider  tbe  case. 

[2]  It  is  also  argued  by  the  appellant  that 
the  verdict  upon  the  second  cause  of  action 
should  have  been  permitted  to  stand  In  any 
event  The  denial  or  granting  of  a  new  trial 
is  within  the  sound  discretion  of  the  trial 
court.  The  two  causes  of  action  stated  tn 
the  complaint  arose  out  of  the  same  transac- 
tion, and  we  think  it  is  but  Just  that  they 
should  be  tried  together,  and  that  it  was 
within  the  discretion  of  the  trial  court  to- 
grant  a  new  trial  upon  the  whole  issa&  Tbe 
order  appealed  from  is  therefore  affirmed. 
The  respondent  has  not  appeared  in  thia 
court,  and  for  that  reason  no  costs  in  thla- 
court  will  be  assessed  in  his  favor. 

ELLIS,  O.  J.,  and  HOLCOMB,  JTULLBB- 
TON,  and  PABKEE,  JJ.,  concur. 
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PITTOCK  k  UJADBETTER  LUMBER  00. 

V.  SKAMANIA  COUNTY.    (No.  14161.) 
(Supreme  Court  of  Washington.    Aug.  29,  1917.) 

Taxation  «=>542  —  Recovebt  of  Exobssitb 
Taxes— Voluntary  Payment. 
Where  a  company  paid  excessive  taxes  with- 
out calline  the  attention  of  the  collecting  officers 
to  the  valuation  and  protesting  the  payment,  it 
could  not  maintain  an  action  to  recover  such  ex- 
cessive taxes  voluntarily  paid,  since  a  tax  paid 
voluntarily  and  without  compulsion  cannot  be 
recovered  back  in  the  absence  of  constitutional 
or  statutory  provision. 

Department  2.  Appeal  from  Superior 
Court,  Skamania  County;  R.  H.  Back,  Judge. 

Action  by  the  Plttock  &  Leadbetter  I/um- 
ber  Company,  a  corporation,  against  Ska- 
mania County,  Wash.,  a  corporation.  From 
a  Judgment  dismissing  the  action,  plaintiff 
appeals.    Affirmed. 

Henry  Crass,  of  Vancouver,  for  appellant. 
B.  M.  Wright,  of  Stevenson,  and  Miller  & 
Wilkinson,  of  Vancouver,  for  respondent 

MOUNT,  J.  Appellant  brought  this  action 
to  recover  from  Skamania  county  an  alleged 
overpayment  of  taxes  on  erroneous  assess- 
ments for  the  years  1910,  1911,  1912,  1913, 
and  1914,  and  for  erroneous  extensions  of  tax 
rolls  in  1910  and  1912.  The  amount  sought 
tb  be  recovered  Is  $2,167.  The  trial  court 
sustained  a  general  demurrer  to  the  amend- 
ed complaint,  the  plalntlfF  refused  to  plead 
further,  and  the  action  was  dismissed.  This 
appeal  followed. 

Five  different  causes  of  action  are  alleged 
In  the  complaint,  based  upon  alleged  over- 
payment of  taxes  for  each  of  the  years  nam- 
ed. Five  different  parcels  of  real  estate  are 
Included  in  each  of  the  five  causes  of  action. 
The  complaint,  after  formal  allegations,  al- 
leges as  follows: 

"That  during  the  year  1910  the  assessor  of 
Skamania  county.  Wash.,  defendant  herein,  as- 
sessed the  west  half  of  section  5,  in  township 
2  north  of  range  5  east,  at  a  valuation  of  $2,000, 
and,  according  to  the  rate  of  Skamania  county 
for  said  year,  the  plaintiff  was  compelled  to  pay 
thereon  and  did  pay  the  sum  of  $38.40  in  taxes. 
That  said  assessed  valuation  was  an  arbitrary, 
fraudiilentj  palpably  excessive  and  exorbitant 
overvaluation  of  said  property  and  without  re- 
gard to  the  true  valuation  of  said  property  and 
not  in  comparison  with  other  property  assessed 
in  the  vicinity  of  the  aforesaid  lands.  That 
said  property  did  not  have  an  assessable  valua- 
tion to  exceed  $800.  That  the  valuation  arrived 
at  by  the  assessor  of  $2,000  was  because  of  Its 
alleged  merchantable  timber,  and  that  the  differ- 
ence between  the  true  valuation  of  $S00  and  the 
valuation  found  by  the  assessor  of  $2,000  was 
because  of  the  alleged  amount  of  merchantable 
timber  thereon.  That  the  valuation  placed  on 
said  property  to  the  extent  of  $1,200  by  reason 
of  its  alleged  merchantable  timber  was  an  erro- 
neous valuation  and  assessment  for  the  reason 
that  said  lands  did  not  contain  any  timber  of  as- 
sessable valuation,  and  that  by  reason  of  the  ar- 
bitrary, fraudulent,  palpably  excessive  and  ex- 
orbitant and  erroneous  overvaluation  of  said 
lands  and  timber  the  plaintiff  was  compelled  to 
and  did  pay  for  said  year  in  excess  of  the  true 
amount  based  upon  a  proper  valuation  the  sum 
of  $23.04." 


This  same  allegation  was  made  as  to  cadi 
of  the  other  tracts  of  land,  and  for  each  of 
the  years  named,  except  for  the  amounts 
therein. 

It  is  argued  by  the  appellant  that  the  com. 
plaint  shows  an  overassessment  of  the  prop- 
erty, because  timber  thereon  was  Included  In 
the  valuation  when.  In  fact,  there  was  no  as- 
sessable merchantable  timber  thereon.  C!on- 
ceding  that  there  was  an  overvaluation  of 
the  land.  It  does  not  follow  that,  when  taxes 
are  voluntarily  paid  upon  an  overvaluation, 
the  amount  may  be  recovered  back.  The 
complaint  does  not  show  that  the  taxes  were 
paid  under  protest,  or  under  duress  of  any 
kind.  It  simply  alleges  that  there  was  an 
overvaluation  of  land,  and  that  taxes  were 
paid  thereon,  and  that,  by  reason  of  the  ar- 
bitrary, fraudulent,  palpably  excessive,  ex- 
orbitant, and  erroneous  overvaluation  of  said 
land,  plaintiff  was  compelled  to,  and  did,  pay 
an  excessive  amount  The  complaint  does 
not  show  when  the  payments  were  made,  and 
that  they  were  not  made  voluntarily.  The 
general  rule  Is  stated  In  87  Cyc.  at  pages 
1178  and  1179  as  follows: 

"Whatever  may  be  the  ground  upon  which  ob- 
jection to  a  tax  or  to  the  assessment  of  it  may 
be  made,  it  is  a  well-settled  general  rule  that 
if  the  tax  is  paid  by  the  person  assessed  volun- 
tarily and  without  comjiulsion  it  cannot  be  re- 
covered back  in  an  action  at  law,  unless  there 
is  some  constitutional  or  statutory  provision  ex- 
pressly or  impliedly  giving  him  such  right  al- 
though the  tax  is  paid  without  compul- 
sion.   •    ♦    • 

"A  payment  is  voluntary,  in  the  sense  that  no 
action  lies  to  recover  back  the  amount  not  only 
where  it  is  made  willingly  and  without  objection, 
but  in  all  cases  where  there  is  no  compulsion 
or  duress  nor  any  necessity  of  making  the  pay- 
ment as  a  means  of  freeing  the  person  or  prop- 
erty from  legal  restraint  ox  the  grasp  of  legal 
process." 

Numerous  authorities  are  there  dted  to 
support  the  text  There  Is  no  constitutional 
or  statutory  provision  In  this  state  giving 
the  right  to  recover  back  a  voluntary  pay- 
ment of  taxes.  In  the  case  of  Tozer  v.  Ska- 
git County,  34  Wash.  147,  76  Paa  638,  In  re- 
ferring to  the  case  of  Montgomery  v.  Cow- 
litz County,  14  Wash.  230,  44  Pac.  259,  we 
said: 

"Id  that  case  we  did  hold  that  a  payment  of 
taxes  to  the  county  treasurer  before  they  became 
delinquent,  and  before  any  proceedings  were  in- 
stituted looking  to  their  enforcement,  was  a  vol- 
untary payment,  although  nominally  paid  under 
protest,  and  could  not  be  recovered  back  even  if 
the  tax  paid  was  illegal.  That  case  undoubt- 
ly  followed  the  rule  ns  announced  in  a  major- 
ity of  the  states  bavin?  statutes  similar  to  the 
one  then  existing  in  this  state  relating  to  the 
assessment  and  collection  of  taxes.    *    •    *  " 

We  overruled  that  case  in  so  far  as  it  held 
that  a  tax  paid  under  protest  might  be  vol- 
untary. We  dW  so  In  view  of  the  statute 
that  required  three  years'  time  before  a  tax 
could  be  enforced.  But  we  held  in  the  Tozer 
Case  that  an  excessive  tax  paid  under  pro- 
test might  be  recovered  back.  This  court 
has  not  held,  however,  that  a  tax  voluntarily 
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paid  might  be  recovered  back  In  an  action  at 
law.  It  Is  true  the  complaint  In  this  action 
states  that  the  plaintiff  "was  compelled  to 
and  did  pay  the  taxes,"  but  the  compulsiwi 
referred  to  there  was  by  reason  of  the  fact 
that  the  lands  were  overralued  by  the  asses- 
sor. It  is  not  claimed  in  the  complaint,  or 
In  the  brief,  that  the  appellant  did  not  pay 
Its  taxes  in  the  ordinary  way  before  they  had 
become  delinquent,  or  that  it  made  any  pro- 
test at  the  time  of  payment  that  the  lands 
were  overyalued  or  the  taxes  were  excessive. 
In  the  Tozer  Case,  supra^  we  said: 

"The  purpose  of  prote8t,  under  any  system 
of  taxation,  is  to  give  notice  that  the  right  to 
collect  the  tax  is  disputed.  This  is  reqaired 
that  the  state  may  not  unwittingly  receive  pay- 
ment of  a  tax  to  -which  it  has  no  legal  right, 
and  thereby  subject  itself,  against  its  will,  to 
the  costs  01  an  action  brought  to  recover  It  back. 
But  it  would  seem  that  protest,  made  at  a  time 
when  the  tax  was  due  and  collectible  and  the 
state  was  actively  engaged  in  receiving  taxes, 
would  be  as  effective  to  protect  it  from  actions 
against  ito  will  as  would  a  protest  made  when 
coercive  measures  were  being  talien  to  collect 
the  tax." 

We  think  that  is  the  correct  rule.  It  was 
the  duty  of  the  appellant  to  know  the  valua- 
tion of  hla  land  at  the  time  he  paid  hla  taxes, 
and  to  call  the  attention  of  the  collecting  of- 
ficers thereto  and  protest  the  payment.  Since 
the  appellant  did  not  do  this,  and  since  he 
paid  his  taxes  voluntarily  in  the  ordinary 
way,  he  cannot,  under  the  uniform  current 
of  authority,  maintain  an  action  to  recover 
taxes,  although  excessive,  which  are  volun- 
tarily paid.  For  this  reason  the  Judgment  is 
affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PABKER,  JJ.,  concur. 


H.  A.  &  li.  D.  HOLLAND  CO.  v.  AITKBN 

etax.    (No.  13961.) 
(Supreme  Ourt  of  Washington.    Aug.  20, 1917.) 

1.  MOBTeAOBB  9=s>39S— FoBKOLOSnSK— AOCBV- 

Ai.  OF  Cause  of  Action. 
Where  a  mortgage  confers  right  to  foreclose 
for  default  in  interest  payment,  action  is  not 
premature  where  ditEerence  between  amount  of 
interest  paid  on  note  and  that  lawful  under  Rem. 
Code  1915,  I  6251,  ia  less  than  amoant  of  lawful 
interest  due  at  time  action  brought. 

2.  UtKIlIT   «=>  148  —  PENALTY— AMOtJWT—"AO- 
OBUXD  iNTBUiBT." 

Under  Rem.  Code  1915,  S  6255,  providing 
that  judgment  in  action  on  contract  providing 
for  usurious  rate  of  interest  shall  be  for  princi- 
pal, leas  twice  amount  of  interest  paid  and  less 
amount  of  accrued  and  unpaid  interest,  only  in- 
terest accrued  up  to  time  of  judgment  Bhall  be 
deducted,  where  it  is  not  necessary  to  consider 
length  of  time  note  is  to  run  to  determine  that 
it  is  usurious. 

8.   USUBT  ^S9l25  —  MOBTQAOE  FOBBOLOBUBE— 
JUnOMKNT— COSTB. 

Sheriff's  costs  may  be  included  in  amount  for 
which  mortgaged  property  is  sold,  though  note 
provided  for  usurious  interest,  since  Rem.  Code 
1915,  {  6255,  providing  that  defendant  shall  re- 
cover costs  in  actions  to  enforce  contracta  pro- 
viding for  usurious  rate  of  interest,  does  not 


refer  to  costs  after  judgment,  and  it  was  mort- 
gagor's duty  to  satisfy  judgment  of  foreclosure 
without  levy  of  execution. 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;    Bert  Linn,  Judge. 

Action  by  H.  A.  &  L.  D.  Holland  Company 
against  Eugene  T.  Altken  and  wife.  From 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Morton  T.  Hunter,  of  Seattle,  for  appel- 
lants. Harry  L.  Cohn,  of  Spokane,  and  B.  B. 
Horrlgan,  of  Walla  Walla,  for  respondent. 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment of  foreclosure.  The  facts  are  not  dis- 
puted. It  appears  that  on  the  8th  day  of 
December,  1913,  the  appellants  executed  and 
delivered  to  the  re^wndeut  their  promissory 
note  for  $5,800.  lUbs  note  was  secured  by 
a  mortgage  upon  certain  real  estate  In  the 
clt:r  of  Pasco.  The  interest  reserved  in  the 
note  was  12  per  cent,  per  annum,  payable 
semiannually.  At  the  time  the  loan  was 
made,  In  addition  to  the  interest  reserved  in 
the  note,  the  respcoident  exacted  from  the  ap- 
pellants a  oommisslon  of  $116  for  making  the 
loan.  The  amieilants  paid  interest  on  the 
loan  on  Xune  8,  1914,  and  on  December  8, 
1914,  and  thereafter  defaulted  in  the  pay- 
ment of  interest.  The  mortgage  contained  a 
clause  as  follows:  ■ 

"And  in  case  default  be  made  in  the  perform- 
ance of  any  of  the  covenants  herein  contained 
or  in  tbe  payment  of  either  the  principal  or  in- 
terest of  said  note,  or  any  part  of  either  princi- 
pal or  interest,  according  to  the  terms  of  said 
note,  or  upon  the  refusal  of  the  mortgagors, 
'their  heirs,  executors,  administrators  or  assigns, 
to  repay  upon  demand  any  charges  made  against 
the  above-aescribed  premises,  or  any  part  there- 
of, on  account  of  taxes,  insurance  or  other  law- 
ful assessments,  the  holder  hereof  and  the  note 
secured  hereby  may  immediately  declare  the 
whole  of  said  principal  sum,  interest,  taxes,  in- 
surance, charges  and  other  assessments  immedi- 
ately'^clne,  and  may  thereafter  in  any  manner 
provided  by  law,  foreclose  this  mortgage,  for 
the  whole  amount  then  due  on  account  of  princi- 
pal, interest,  taxes,  insurance,  charges  or  other 
lawful  assessments." 

The  appellants  neglected  to  pay  the  in- 
terest due  on  June  8,  1915,  and  in  September 
of  that  year  this  action  was  brought  to  fore- 
close the  mortgage.  After  a  general  denial 
the  appellants  set  up  the  fact  that  the  note 
was  usurious.  Upon  a  trial  of  the  case  the 
court  found  that  the  appellants  executed  the 
note  for  $5,800  on  December  8,  1913,  due 
three  years  from  date,  with  Interest  at  the 
rate  of  12  iwr  cent,  from  date,  and  payable 
semiannually;  that  to  secure  the  note  they 
gave  a  mortgage  upon  the  property  in  Pasco; 
that  the  mortgagors  had  failed  to  pay  the 
interest  according  to  the  terms  of  the  note; 
that  the  mortgagee  had  elected  to  declare 
the  same  due  and  payable;  that  the  appel- 
lants paid  semiannual  Interest  on  June  8, 
1914,  and  on  December  8,  1914;  and  that  at 
the  time  the  note  was  given  they  bad  paid 
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the  mortgaged  the  Biiia  of  $116  as  a  commis- 
sion for  loaning  the  money,  wlileh  was  in 
addition  to  the  12  per  cent  allowed  by  law. 
The  court  concluded  that  the  appellants  were 
entitled  to  deduct  the  sum  of  $1,392,  being 
double  the  interest  paid  on  the  note;  the 
sum  of  |232,  being  double  the  amount  paid 
to  procure  the  loan;  and  the  sum  of  $720.70, 
being  unpaid  interest  to  December  21,  1915, 
the  date  when  the  cause  was  originally  set 
for  trial,  which,  by  stipulation  of  counsel, 
was  regarded  as  the  date  of  the  trial  of  the 
action  and  the  rendition  of  Judgment  The 
court  also  concluded  that  the  appellants  were 
entitled  to  their  costs,  and  that  the  respond- 
ent was  entitled  to  a  judgment  against  the 
uppellants  for  $3,455.30,  without  costs  or  at- 
torney's fees,  which  was  the  difference  be- 
tween the  original  loan  and  double  the 
amounts  paid  by  appellants  to  respondent, 
and  ordered  the  foreclosure  of  the  mortgage 
to  satisfy  this  sum  of  $3,455.30.  The  appel- 
lants have  appealed  from  that  Judgment 'and 
argue:  First,  that  the  suit  was  premature 
for  the  reason  that,  under  the  rule  in  Lee  t. 
HUlman,  74  Wash.  409,  133  Pac.  583,  Ann. 
Cas.  1916A,  759,  the  appellants  had  a  riglit 
to  recover  by  independent  action  the  differ- 
ence between  the  amount  of  the  interest  due 
and  the  usurious  interest  collected. 

[1]  Assuming  that  appellants  had  a  right 
to  recover  the  usurious  interest  paid,  it  is 
plain  that  the  suit  was  not  premature.  The 
statute  provides,  at  section  6255,  Bem.  Code, 
that: 

"If  a  greater  rate  of  interest  than  is  herein- 
before allowed  shall  be  contracted  for  or  received 
or  reserved,  the  contract  shall  not,  therefore, 
be  void ;  but  if  in  any  action  on  such  contract 
proof  be  made  that  greater  rate  of  interest  has 
been  directly  or  indirectly  contracted  for  or  tak- 
en or  reserved,  the  plaintiff  shall  only  recover 
the  principal,  less  the  amount  of  interest  ac- 
cruing thereon  at  the  rate  contracted  for,  and 
the  defendant  shall  recover  costs ;  and  ifinter- 
est  shall  have  been  paid,  judgment  shall  be  for 
the  principal  less  twice  the  amount  of  the  inter- 
est paid,  and  less  the  amount  of  all  accrued  and 
unpaid  interest.    •    •    • " 

The  statute,  at  section  6261,  Rem.  Oode, 
provides  that: 

"Any  rate  of  interest  not  exceeding  twelve  (12) 
per  centum  per  annum  agreed  to  in  writing 
by  the  parties  to  the  contract,  shall  be  le- 
gal.   *    f   •" 

Since  the  usurious  amount  collected  was 
but  $116,  it  is  apparent  this  amount  would 
not  pay  the  interest  due  at  the  time  the  ac- 
tion was  brought.  By  the  terms  of  the  stat- 
ute above  quoted  it  is  provided  that  the  con- 
tract shall  not  be  void  on  account  of  usurious 
interest,  but  that  certain  penalties  shall  be 
deducted  by  the  maker  of  the  usurious  note. 
The  contract  not  being  void,  of  course  might 
be  enforced  according  to  the  terms  of  the 
statute,  and  when  it  was  admitted,  as  it  was 
in  this  case,  that  the  appellants  had  not  paid 
the  interest  according  to  the  terms  of  the 
note,  the  right  of  the  respondent  to  foreclose 
his  mortgage  was  established.    The  case  of 


Iiee  y.  HUlmiui,  supra,  does  not  decide  that 
such  a  contract  is  void,  or  cannot  be  enforced 
according  to  its  terms. 

[2]  It  is  next  argued  tliat  deductions  on 
account  of  usury  reserved  should  have  em- 
braced the  whole  term  of  the  loan.  The  stat- 
ute expressly  says  that  the  plaintiff  shall 
only  recover  the  principal,  less  the  amount 
of  interest  accndng  thereon  at  the  rate  con- 
tracted for;  and  if  interest  shall  have  been 
paid,  Judgment  shall  be  for  the  principal,  leas 
twice  the  amount  of  the_  interest  paid,  and 
less  the  amount  o£  all  accrued  and  unpaid 
interest  This  clearly  means  accrued  and 
unpaid  interest  up  to  the  time  of  judgment 
It  is  true  that  in  the  case  of  Cissna  Loan  Co. 
v.  Gawley,  87  Wash.  438,  151  Pac.  792,  L.  R. 
A.  1916B,  807,  we  held,  in  substance,  that 
in  order  to  determine  whether  a  contract  was 
usurious  the  interest  reserved  should  be  con- 
sidered as  applying  to  the  whole  term  of  the 
contract.  That  rule  lias  no  application  here. 
In  the  instant  case  it  was  not  necessary  to 
consider  the  length  of  time  the  note  was  re- 
quired to  run  in  order  to  determine  that  the 
note  was  usurious,  for  the  contract  itself 
provided  for  the  extreme  amount  which  could 
be  recovered  as  interest  and  the  respondent 
exacted  $116  in  addition  thereto,  which  made 
the  contract  plainly  a  usurious  one.  The 
statute  above  quoted  clearly  means  what  it 
says,  namely,  that  the  judgment  shall  be  for 
the  principal,  less  twice  the  amount  of  In- 
terest paid,  and  less  the  amount  of  all  ac- 
crued and  unpaid  interest  The  words  "ac- 
crued" and  "unpaid"  clearly  refer  to  the 
time  when  the  Judgment  is  rendered  upon 
the  usurious  instrument 

[3]  It  is  next  argued  that  the  court  erred 
in  confirming  the  order  of  sale  of  the  mort- 
gaged property  for  the  reason  that  sheritTs 
costs  to  the  amount  of  $11.05  were  included 
in  the  amount  for  which  the  property  was 
sold,  in  addition  to  the  Judgment  of  $3,455.30. 
When  the  judgment  was  finally  entered  it 
became  the  duty  of  the  appellants  to  pay 
the  same.  It  was  not  paid,  and  an  execution 
was  afterwards  issued  and  the  mortgaged 
property  was  sold,  the  expenses  of  the  sale 
amounting  to  $11.05.  We  are  of  the  opinion 
that  the  costs  of  this  sale  were  properly  tax- 
able against  the  appellants  as  costs  upon  the 
exeoutlon,  because  It  was  the  duty  of  the 
appellants  to  satisfy  the  Judgment  without  a 
levy  of  execution.  It  seems  reasonable,  if 
an  execution  is  required  to  issue  to  satisfy 
the  Judgment,  the  costs  of  that  execution 
Should  be  added  to  the  amount  for  which  the 
execution  is  issued.  The  statute  does  not 
refer  to  costs  after  Judgment.  We  are  of 
the  opinion  that  the  trial  court  followed  the 
statute  and  entered  Judgment  accordingly, 
and  we  find  no  error  in  the  record.  The  Judg- 
ment is  therefore-afBrmed. 

E5LLIS,  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ„  concur. 
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SCHWEITZEE  v.  EQUITABIiE   SAVINGS 
&  IjOAN  ASS'N.    (No.  14117.) 

{Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  MoBTOAOKS  «=s>183— Pbiobity— EbtoppeIt— 

RSFBKSBKTATIONB   BT   MOBTOAOKE. 

Where  the  agent  of  the  mortgagee  repreaent- 
«d  to  plaintiffs  that  he  had  the  monejr  obtained 
on  the  mortgage  in  his  possession,  and  told  them 
to  go  ahead  and  do  the  work,  and  that  he  would 
Bee  they  -were  paid,  the  mortgagee  would  be  es- 
topped to  set  up  that  its  mortgage  was  prior  to 
the  liens  of  plaintiffs  for  the  work  and  materials. 

2.  AfPEAI.  AHD  Erbob  «=»896  —  Heview  — 
COICPLAINT  REOABDED  AS  AMENDED. 

In  a  trial  de  novo  on  appeal  the  complaint 
will  be  considered  amended  to  conform  to  the 
proven  facts. 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  Count?;  Balph  O.  Bell, 
Judge 

Action  by  C.  B.  Schweitzer  against  H.  O. 
Immel  and  wife,  in  which  the  Builders'  Sup- 
ply Company,  a  corporation,  Intervened. 
From  a  Judgment  for  plaintiff  and  Intervener, 
the  Equitable  Savings  &  Iioan  Association,  a 
corporation,  appeals.     Affirmed. 

S.  A.  Bostwlck  and  W.  H.  Mason,  both  of 
Everett,  for  appellant  John  Sandldge  and 
Swale  &  Swale,  all  of  Everett,  for  respond- 
ents. 

MOUNT,  J.  This  action  was  brought  by 
respondent  Schweitzer  to  foreclose  a  lleo 
claim  upon  certain  lots  In  the  dty  of  Everett 
These  lots  were  owned  by  the  defendants 
Immel  and  wife,  who  had  theretofore  ex- 
ecuted a  mortgage  to  the  Equitable  Savings 
A  Loan  Association  thereon  to  secure  the  sum 
of  $2,000,  loaned  by  the  association  to  Immel 
and  wife.  The  Equitable  Savings  &  Loan  As- 
sociation was  made  a  party  defendant.  Im- 
mel and  wife  defaulted,  and  a  Judgment  of 
default  was  entered  against  them.  The  equi- 
table Savings  &  Ixsaa  Association  filed  an  an- 
swer, claiming  that  its  mortgage  was  prior 
to  the  Hens.  After  the  action  was  begun  the 
Builders'  Supply  Company  was  permitted  to 
Intervene.  This  company  claimed  a  lien  prior 
to  the  mortgage  upon  the  same  ground  that 
the  respondent  Schweitzer  claimed,  namely, 
that  the  mortgagee  was  estopped  to  claim  its 
mortgage  prior  to  the  lieu  claims,  because  at 
the  time  the  contracts  wei'e  entered  Into  by 
Schweitzer  and  the  supply  company  with  the 
defendant  Immel  and  wife  tlie  agent  of  the 
mortgage  company  stated  to  them  that  he 
had  funds  In  his  bands  arising  from  the  mort- 
gage, which  funds  were  in  his  possession, 
that  he  bad  sufficient  to  pay  their  bills,  and 
that  the  bills  would  be  paid ;  and,  relying  up- 
on the  promise,  Schweitzer  and  the  supply 
oomiMiny  furnished  materials  and  did  work 
for  which  the  Hens  are  claimed.  Upon  the 
trial  of  these  Issues  the  court  entered  a  Judg- 
ment estopping  and  enjoining  the  loan  as- 
sociation from  asserting  the  lien  of  Its  mort- 
gage prior  to  the  liens  claimed  by  the  re- 


spondents. The  Siqaltable  Savings  &  Loon 
Association  has  appealed  from  that  order. 
The  facts  are  briefly  as  follows: 
On  Jime  29,  1915,  Immel  and  wife  borrow- 
ed $2,000  from  the  Equitable  Savings  &  Loan 
Association,  and  to  secure  the  payment  of 
this  money  executed  and  delivered  to  the 
loan  association  a  mortgage  upon  the  lots, 
which  were  vacant  and  unimproved  at  that 
time.  The  mortgage  was  recorded  on  July 
24,  1915.    It  ccmtalned  a  clause  as  follows: 

"The  mortgagors  agree  to  pay,  when  due,  all 
taxes  and  assessments  levied  upon  said  premis- 
es ;  to  keep  the  same  free  from  all  incumbrances, 
including  those  of  record,  whether  legal  or  oth- 
erwise ;  to  complete  all  buildings  in  course  of 
construction  or  about  to  be  constructed  thereon 
within  six  months  from  date  hereof;  to  keep 
all  buildings  in  good  repair  and  continuously  in- 
sured in  a  sum  not  less  than  the  original  prin- 
cipal herein  named ;  all  policies  of  insurance 
with  mortgage  clause  in  fftvor  of  mortgagee  at- 
tached to  be  delivered. to  mortgagee  and  to  be  in 
companies  named  by  it.  Should  the  mortgagors 
fail  to  keep  any  of  the  foregoing  covenants,  then 
the  mortgagee  may  at  its  option  carry  out  the 
same  and  all  its  expenditures  therefor  shall 
draw  interest  until  repaid  at  the  rate  of  10  per 
Cent,  per  annum,  to  be  repayable  by  the  mort- 
gagors on  demand,  and  shall  be  secured  by  this 
mortgage." 

At  the  time  this  mortgage  was  made  th« 
mortgagors  contemplated  the  erection  of  a 
building  upon  the  lots.  When  the  mortgage 
was  made  a  draft  for  the  amount  of  the 
mortgage  was  sent  to  R.  M.  Mitchell  &  Son, 
of  Everett,  who  were  the  agents  of  the  loan 
association  which  made  the  loan.  This  draft 
was  Indorsed  by  the  mortgagors  and  deposited 
to  the  credit  of  R.  M.  Mitchell  &  Son,  to  be 
paid  out  upon  orders  of  the  mortgo/^ors  In 
the  construction  of  the  building  to  be  erect- 
ed. On  or  about  the  27th  day  of  November, 
1916,  the  respondent  Schweitzer  entered  Into 
an  agreement  with  Immel  and  wife  to  furnish 
plumbing  for  the  building.  The  contract 
price  of  this  work  was  $260.  Before  enter- 
ing upon  the  work  Mr.  Schweitzer,  In  com- 
pany with  Mr.  Immel,  went  to  Mr.  Mitchell, 
the  agent  of  the  loan  association,  and  was  in- 
formed by  Mr.  Mltchel  that  he  had  the  money 
in  his  possession  to  pay  for  the  work,  and 
that  Mr.  Schweitzer  might  go  ahead  and  do 
Jt;  but  when  the  work  was  completed  Mr. 
Mitchell  refused  to  pay  for  it  stating,  in 
substance,  that  all  the  money  had  been  paid 
out.  Thereupon  Mr.  Schweitzer  filed  a  claim 
of  lien  against  the  building  and  seeks  to  fore- 
close It  in  this  action.  The  same  state  of 
facts  is  the  basis  of  the  claim  of  the  Builders' 
Supply  Company. 

[1]  The  principal  contention  of  the  appel- 
lant is  that  its  mortgage,  under  the  statute, 
is  a  prior  lien,  and  tbat  the  lien  claims  of 
the  respondents  are  Inferior  to  the  mortgage. 
This  court  has  held  in  a  number  of  cases 
that  under  section  1132,  Rem.  Code,  a  mort- 
gage of  record  is  constructive  noti(^e,  and  Is 
prior  to  a  claim  of  lien  for  work  done  subse- 
quent to  the  recording  of  the  mortgage.  Cut- 
ler V.  Keller,  88  Wash.  334,  153  Pac.  15,  L. 
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R.  A.  19170,  1116,  and  caaes  there  dted.  In 
that  case  \fe  said  (88  Wash.  339, 163  Pac.  17, 
L.  R  A.  1917C,  U16): 

"The  language  of  thU  section  carries  the  nec- 
essary implication  that  the  lien  accorded  to  me- 
chanics and  materialmen  is  subject  to  the  lien  of 
a  prior  mortgage  on  the  real  estate  recorded 
prior  to  the  commencement  of  the  performance 
of  the  labor  or  the  furnishing  of  the  material,  or 
of  which  the  lien  claimant  had  notice." 

But  that  rule  is  inapplicable  to  the  facts 
in  this  case,  because  It  is  very  clearly  proven 
that  the  work  was  done  because  of  the  repre- 
sentation of  the  agent  of  the  appellant  that 
he  had  money  In  bis  possession  to  pay  these 
particular  claims,  and  that  he  would  pay 
them  as  soon  as  the  work  was  done.  Mr. 
Schweitzer,  In  testifying  to  this  point,  stated 
that  he  went  to  see  Mr.  Mitchell  In  regard  to 
whether  he  had  the  money,  and  also  whether 
be  had  the  mortgage,  and  was  told  that  he 
bad  the  mortgage.    The  witness  then  said: 

"I  spoke  to  Mr.  Mitchell  in  regard  to  the  heat- 
ing. He  said  they  were  figuring  on  a  hot-water 
heating  plant,  and  he  didn't  think  the  money 
was  in  there  for  a  hot-water  heating  plant.  He 
wanted  to  know  the  difference,  and  1  told  him 
that  the  hot-air  heating  plant  would  come  to 
somewhere  about  $175.  I  told  him  I  hadn't  fig- 
ured the  heating  yet,  but  I  would  figure  it  and 
see ;  that  I  didn't  think  it  would  come  to  very 
much  more  than  that.  *  •  *  I  went  up  with 
him  [Immel]  to  Mr.  Mitchell's  office,  and  they 
figured  there  in  regards  to  the  heating;  figured 
out  to  see  how  much  money  there  was  in  that, 
and  they  said  all  right.  *  '*  *  I  asked  him 
[Mr.  MitcheU]  when  I  got  that  [the  $200  paid 
him]  whether  they  had  the  money  to  finish  the 
job  on.  He  said,  'Yes,  gb;  it  is  all  right;  go 
ahead  and  finish  it;  you  will  get  your  money 
when  it  is  done.'  •  *  *  Q.  And  you  expect- 
ed that  there  would  be  sufficient  money  coming 
to  Immel  out  of  the  mortgage  to  pay  your  bills? 
A.  Well,  Mr.  Mitchell  told  me  that  there  would 
be ;  that  the  money  was  there ;  that  he  had  the 
money  right  there  to  pay  me  with  the  minute  I 
was  through,  or  I  wouldn't  never  have  started  to 
work." 

The  evidence  also  conclusively  shows  that 
Mr.  Mitchell  was  the  agent  of  the  appellant, 
and  bad  the  money  obtained  upon  the  mort- 
gage in  his  possession,  and  was  disbursing  the 
money  to  construct  the  building.  Upon  this 
state  of  facts  we  are  satisfied  that  the  ap- 
I)ellant  Is  estopped  to  say  that  its  mortgage 
is  ahead  of  these  lien  claimants  who  furnish- 
ed materials  and  did  work  under  an  assur-' 
ance  from  Mr.  Mitchell  that  he  had  the  mon- 
ey and  would  pay  for  the  work  as  soon  as 
It  was  done. 

"The  measure  of  the  operation  of  an  estop- 
pel is  the  extent  of  the  representation  made  by 
one  party  and  acted  upon  by  the  other.  The 
estoppel  is  commensurate  with  the  thing  repre- 
sented, and  operates  to  put  the  part^  entitled  to 
its  benefit  in  the  same  position  as  if  the  thing 
represented  were  true."  Pomeroy's  Equity  Ju- 
risprudence, Students'  Edition  1907,  {  813,  p. 
898. 

"Estspiiel  by  misrepresentation,  or  equitable 
estoppel,  is  defined  as  the  effect  of  the  voluntary 
conduct  of  a  party  whereby  be  is  absolutely  pre- 


dnded,  both  at  law  and  In  equity,  from  asserting 
rights  which  might  perhaps  have  otherwise  exist- 
ed, either  of  property,  of  contract,  or  of  remedy, 
as  against  another  person  who  in  good  faith  re- 
lied upon  such  conduct,  and  has  been  led  thereby 
to  change  his  position  for  the  worse,  and  Who  on 
his  part  acquires  some  corresponding  right  either 
of  contract  or  of  remedy."    16  Oyc.  p.  722. 

Under  these  rules  the  loan  association  la 
estopped  to  claim  Its  mortgage  prior  to  these 
lien  claims,  because  the  agent  of  the  associa- 
tion, who  had  the  money  in  his  possession, 
represented  to  these  lien  claimants  that  he 
had  the  money  in  his  possession,  and  told 
them  to  go  ahead  and  do  the  work  and  ha 
would  see  that  they  were  paid  as  soon  as  the 
work  was  done.  Of  course,  the  loan  associa- 
tion Is  bound  by  these  declarations  of  its 
agent.  These  respondents,  upon  that  assur- 
ance, furnished  the  labor  and  material,  and 
are  clearly  entitled  to  their  pay  ahead  of  the 
mortgage.  In  10  E.  O.  L.  at  page  804  it  Is 
said: 

"So,  a  mortgagee  who  has  withheld  money  in 
breach  of  his  promise  to  advance  the  fnll  amount 
of  a  loan  made  expressly  for  the  erection  of 
buildings  by  the  mortgagor  is  estopped  as  against 
laborers  and  materialmen  who  have  acted  in 
reliance  on  his  representations  that  the  money 
would  be  advanced  to  the  mortgagor;  and  so 
also  where  the  holder  of  a  mortgage  invites  ex- 
penditure and  asserts  that  the  person  advancing 
the  money  shall  be  protected." 

In  the  case  of  Shaw  v.  Spencer,  67  Wash. 
587,  107  Pac.  383,  where  a  lessee  had  made 
improvements  upon  the  lessor's  property, 
this  court  held  that,  while  a  lessor's  estate 
Is  not  ordinarily  subject  to  Hens  for  improve- 
ments made  on  demised  premises  by  the  les- 
see during  his  term,  yet  where  the  lessor 
knew  that  the  labor  was  being  performed  and 
material  furnished,  and  knew  that  the  lessee 
was  unable  to  meet  the  bills,  and  where  the 
lessor  gave  orders,  and  paid  bills  necessary 
to  retain  laborers,  assuring  them  that  their 
bills  would  be  paid  when  they  threatened  to 
quit,  the  lessor  was  liable.  That  ruling,  of 
course,  was  based  upon  the  rule  of  estoppel. 
We  are  satlsned,  for  these  reasons,  that  the 
trial  court  properly  entered  a  decree  adjudg- 
ing these  two  liens  prior  to  the  mortgage. 

[2]  An  argument  is  made  In  the  brief  that 
the  complaint  falls  to  state  a  cause  of  action. 
Whether  the  allegations  of  the  complaint  in 
themselves  are  insufficient  we  need  not  now 
determine,  because  the  case  Is  tried  here  de 
novo,  and  we  will  consider  the  complaint 
amended  to  conform  to  the  proven  facts. 
What  we  have  said  abova  Is  suflSdent  to  shoW 
that  the  respondents'  Hen  claims  are  prior  to 
the  mortgage.  It  is  unnecessary  to  consider 
other  points  discussed  in  the  briefs. 

The  judgment  of  the  trial  court  is  affirmed. 

ELLIS,  O.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARSER,  JJ.,  concur. 
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SIMPSON  V.  WESTEBN  HABDWABB  & 

METAL  CO.     (No.  14076.) 

(Supreme  Court  of  Washington.    Aug.  14, 1917.) 

1.  Bankbttftct  «=>808(1)— Voidable  Pbbfbb- 
kmcb— bubden  of  pboor. 

In  a  suit  by  a  trustee  in  bankruptcy  to  re- 
cover a  preference  voidable  under  Bankr.  Act 
July  1,  1898,  c.  541,  (  OOb,  30  Stat.  562  (U.  S. 
Gomp.  St.  1916,  §  9644),  the  burden  of  proof  is 
upon  the  trustee  to  show  that  the  bankrupts 
were  insolvent  when  the  transfer  was  made,  and 
that  tile  creditor  had  reasonable  ground  to  be- 
lieve that  the  enforcement  of  the  transfer  would 
effect  a  preference. 

2.  Banksuftct  «is>10(Kl)  — Adjudication  — 

FBXST7KFTI0N. 

The  mere  fact  that  a  debtor  is  adjudged  a 

bankrupt  raises  no  presumption  of  insolvency 

prior  to  the  filing  of  the  petition. 

8.  Bankbxtftot    «=>100(1)   —   Intolttntabt 

PkoCEEDIHO  —  AOJUDIOATIOn  —  Pbesuicp- 

TIONS. 

Where  the  question  of  insolvency  is  adjudged 
In  determining  an  act  of  bankraptcy  in  an  invol- 
untary proceeding,  the  fact  of  insolvency  may 
be  taken  as  established  by  the  adjudication. 

4.  COBPOBATIONS  4=9544(2)— ASSKTS  OF  Insoi/- 

VENT  CoBPORATiow— Bight  or  Ckeditobs. 
The  assets  of  an  insolvent  corporation  con- 
stitute a  trust  fund  for  the  payment  of  its  debts, 
in  which  all  of  its  creditors  are  entitled  to  share 
ratably. 

6.  BANKBtrPTOT  4^160  —  PBXFBBENTIAIi 
TRANBFEB  —  DETEBMINATION  —  BULE  Ap- 
PUCABLE. 

In    a   proceeding   to   determine    whether   a 
transfer  of  a  debtor  is  preferential,  the  state 
nile  of  insolvency  is  the  one  to  be  followed. 
6.  Bankbuptct     «=160—PBErBBENCKs— Evi- 
dence—"Insolvenot." 

Where  a  corporation,  at  the  time  of  the 
transfer  to  a  creditor,  was  unable  to  pay  its 
debts  in  due  course  of  business,  it  was  insolvent 
within  the  state  rule,  and  the  transfer  was 
preferential  within  the  role  in  bankruptcy,  and 
void  as  to  creditors. 

[Ed.  Note.— For  other  definlttons.  see  Words 
and  Phrases,  First  and  Second  Series,  Insol- 
vency.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  B.  D.  Simpson,  trustee  In  bank- 
ruptcy of  tbe  Tacoma  Ornamental  Iron 
Works,  against  the  Western  Hardware  & 
Metal  Company.  Judgment  for  respondent, 
and  plaintlS  appeals.  Beversed  for  further 
proceedings. 

W.  W.  Keyes  and  Thos.  McMabon,  both  of 
Tacoma,  for  appellant  F.  C.  Kapp,  of  Seat- 
tle, for  respondent 

HOLCOMB,  J.  This  action  was  Institut- 
ed by  the  trustee  in  bankruptcy  of  the  Ta- 
coma Ornamental  Iron  Works,  a  domestic 
corporation,  to  recover  for  the  benefit  of  the 
estate  certain  alleged  preferences  made  to 
tbe  Western  Hardware  &  Metal  Company.  In 
the  complaint  are  set  out  three  causes  of  ac- 
tion. Briefly  stated  they  are:  (1)  A  payment 
of  $621.23;  (2)  the  turning  over  to  the  de- 
fendant of  certain  materials,  of  the  value  of 
$900;  (3)  the  assignment  of  a  certain  ac- 
count receivable.  In  the  sum  of  $1,025.    The 


trial  Judge  held  and  Instructed  that  the  com- 
pany was  not  insolvent  at  the  time  ot  the- 
transfers,  If  Its  projperty,  ezdaslve  of  con< 
cealed,  conveyed,  and  removed  property,  at  a 
fair  valuation,  was  sufficient  In  aggregate 
to  pay  Its  debts.  There  Is  no  conflict  In  the 
testimony  In  tbe  record  as  to  the  first  and 
third  causes  of  action.  In  fact  the  state- 
ments of  counsel  on  the  part  of  respondent 
in  several  places  admit  tbe  receipt  by  him  of 
money  In  the  amount  alleged  and  tbe  assign- 
ment of  the  account  Tbe  conflict  is  limited 
to  the  evidence  in  support  of  the  second  cause 
of  action.  As  to  the  third  cause  of  action,  It 
would  appear  from  tbe  record  that  there  bad 
been  no  evidence  at  all  as  to  it  Bespond- 
ent  admits  the  receipt  of  tbe  assignment 
but  claims  that  nothing  had  been  collected 
under  it 

Tbe  Tacoma  Ornamental  Iron  Works  had. 
been  doing  business  for  a  number  of  years. 
In  October  and  November  It  became  very 
much  Involved  financially,  and,  at  tbe  Instance 
of  one  of  tbe  oflicers  of  the  Bankers'  Trust 
Company  of  Tacoma,  a  meeting  of  the  credi- 
tors, who  are  designated  as  the  principal 
creditors,  was  called.  A  series  of  these  meet- 
ings followed,  at  which  representatives  of  the- 
West  Coast  Wagon  (Company,  the  Tacoma 
Foundry  &  Machinery  Company,  Tacoma  Or- 
namental Iron  Works,  Olympla  Foundry  & 
Machinery  Company  and  Walsh  &  Gardner 
were  present  A  representative  of  the  Bank- 
ers' Trust  Company  was  also  in  attendance  at 
all  of  these  conferences.  At  tbe  final  confer- 
ence, held  November  2,  1914,  an  agreement 
was  reached  as  to  what  should  be  done  con- 
cerning the  affairs  of  tbe  Iron  Works.  This 
was  put  into  writing  and  was  signed  by  all  of 
tbe  creditors  above  mentioned,  except  the 
Bankers'  Trust  Company.  The  agreement 
provided  for  an  extension  of  time  for  the  pay- 
ment of  obligations,  and  that  the  business  of 
the  company  should  be  managed  by  a  com- 
mittee representing  tbe  creditors.  It  pro- 
vided that  this  committee  should  continue  to 
have  power  to  act  until  the  claims  were  paid, 
and  that  they  should  pay  them,  provided  tbe 
claims  could  be  paid  oft  within  a  period  of 
12  months  from  tbe  date  of  the  agreement 

The  appellant  lays  great  stress  ujwn  the 
remarks  of  Frank  J.  Speckert,  who,  as  secre- 
tary of  the  Western  Hardware  &  Metal  Com- 
pany, represented  bis  company  at  the  credi- 
tors' meetings.  These  remarks  were  made- 
at  the  first  meeting,  the  lost  of  October, 
when.  In  answer  to  a  long-distance  telephone 
message  from  tbe  secretary  of  the  West  Coast 
Wagon  Company,  Speckert  came  to  Tacoma 
from  Seattle  to  attend  the  meeting.  It  la 
claimed  that  Speckert  made  the  following- 
statement: 

"This  concern  is  basted,  but  we  cannot  hope- 
to  get  anything  out  of  it  unless  we  hold  them  up, 
and  bolster  the  proposition  along  and  tide  themi 
over,  and  1  believe  they  will  work  out  all  right"" 
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The  witness  who  reports  this  conversation 
says: 

"That  is  the  only  thing  I  remember  as  show- 
ing any  actnal  extent  of  knowledge  with  refer- 
ence to  the  actual  standing  of  the  concern." 

The  date  on  which  the  acts  claimed  by  ap- 
pellant as  constituting  the  preference  were 
performed  was  November  7,  1914.  On  this 
date,  It  is  admitted  by  respondent  In  the 
pleadings  and  by  statement  of  several  wit- 
nesses, respondent  received  the  amount  of 
money  alleged  by  the  appellant,  the  assign- 
ment of  the  account  receivable,  and  a  certain 
amount  of  steel,  etc.,  of  which  the  admitted 
value  was  $337.20.  On  the  same  date  a  sheet 
taken  from  the  ledger  of  the  respondent's 
booUs  showed  that  the  balance  due  It  by  the 
Iron  Works  was  |1,414.53.  Thus  it  Is  claimed 
by  the  plaintiff  that,  for  an  Indebtedness  of  the 
value  of  $1,414.53,  Including  interest,  the  re- 
spondent received  money,  goods  and  paper  of 
the  value  of  $2,446.23.  It  might  be  here  not- 
ed that  the  appellant  did  not  produce  any 
evidence  to  show  that  he  had  made  even  an 
attempt  to  collect  the  account  receivable,  or 
that  it  was  possible  to  collect  It,  had  there 
been  any  attempt 

On  Saturday  afternoon,  November  7,  1914, 
and  on  Sunday  morning,  the  8th,  the  machin- 
ery and  stock  of  the  Iron  Works  were  remov- 
ed from  the  place  of  business  of  the  Tacoma 
Ornamental  Iron  Works  and  placed  In  a 
warehouse  on  the  tide  flats  In  Tacoma.  The 
appellant  alleges  that  respondent  directed 
this  work,  but  he  has  failed  to  produce  a  wit- 
ness who  saw  any  one  of  the  respondent's  em- 
ployes there  when  the  things  were  moved. 
The  only  thing  that  would  show  that  re- 
spondent bad  anything  to  do  with  It  was 
the  statement  of  the  respondent's  witness 
Dodge  that  he  tagged  the  metal  materials, 
which  were  admitted  to  have  been  received 
by  the  respondent,  with  tags  bearing  the 
name  of  the  Western  Hardware  &  Metal  Com- 
pany, and  that  he  did  this  under  Instructions 
from  Mr.  Speckert. 

On  November  9,  1914,  a  temporary  receiver 
was  appointed  by  the  superior  court  of  Pierce 
county,  and  on  November  12th  following, 
this  receiver  was  made  permanent  On  the 
21st  of  November  a  petition  In  bankruptcy 
was  filed,  and  the  Tacoma  Ornamental  Iron 
Works  was  adjudicated  a  bankrupt  on  Feb- 
ruary 19,  1915,  after  a  trial  before  a  Jury. 
The  receiver  testified  that  all  the  assets  of 
the  estate  had  been  reduced  to  cash,  that 
the  total  amount  realized  by  him  was  $1,100, 
and  that  at  the  time  of  this  action  he  had 
on  band  $45.30,  and  nothing  had  been  paid 
to  the  general  creditors.  The  admitted 
amount  of  the  claims  was  in  excess  of  $5,000. 

The  appellant  makes  his  stand  on  the  fact 
that  the  Iron  Works  was  not  able  on  Novem- 
ber 7, 1914,  to  meet  Its  bills,  as  evidence  that 
it  was  Insolvent.  In  this  regard  it  Is  also  to 
be  noticed  that  at  the  various  meetings  of 
the  creditors  the  Iron  Works;  by  Its  presi- 


dent, Mr.  Paul,  furnished  a  list  of  its  assets 
and  liabilities,  and  that  this  list  was  accept- 
ed by  the  creditors  as  true  until  after  the  re- 
ceiver had  been  appointed  by  the  state  court; 
that  at  no  time  In  these  proceedings  were 
the  liabilities  of  the  Iron  Works  shown  to 
be  over  $8,800.  And  It  further  appears  that 
Mr.  Reid  and  Mr.  Turner,  of  the  West  Coast 
Wagon  Company,  in  an  affidavit  for  use  In 
the  state  coart,  stated  that  the  assets.  In- 
cluding plant  and  sto:k  and  accounts  receiv- 
able, were  worth  $9300.  This  afildavlt  was 
made  on  November  12th,  Just  five  days  after 
the  transfers.  It  was  also  stated  by  more 
than  one  of  appellant's  witnesses  that  on 
Noveml)er  7,  1914,  the  Tacoma  Ornamental 
Iron  Works  was  a  going  concern.  These 
statements  were  made  at  a  time  when  It 
would  have  been  to  the  interest  of  these  peo- 
ple to  state  the  contrary.  If  It  were  true. 
This  affidavit  is  explained  by  the  appellant's 
witnesses  as  due  to  the  fact  that  they  made 
it  from  the  memorandnm  furnished  them  by 
Mr.  Paul,  and  that  they  took  his  word  for  It, 
and  made  no  investigation  of  It  It  would 
also  appear  that  Messrs.  Reld,  Turner,  and 
OraybUl  had,  a  few  days  before  this  finan- 
cial trouble,  looked  ovec  the  plant  of  the 
Tacoma  Ornamental  Iron  Works  with  the 
idea  in  mind  of  having  their  corporation,  the 
West  Coast  Steel  Company,  a  company  own- 
ed and  controlled  by  the  West  Coast  Wagon 
Company,  buy  the  plant  Mr.  GrayblU  testi- 
fied that  at  the  time  of  these  meetings  of 
the  creditors  they  were  pretty  well  Informed 
as  to  the  condition  of  tJie  Iron  Works.  The 
briefs  of  counsel  In  this  case  have  presented 
the  facts  very  completely,  ^nd  It  Is  the  pur- 
pose of  this  statement  to  give  merely  the 
most  Important  facts. 

[1]  In  a  suit  by  a  tmstee  In  bankruptcy  to 
recover  a  preference  alleged  to  be  voidable 
under  section  60b  of  the  act  the  burden  of 
proof  is  upon  the  trustee  to  show  that  the 
bankrupts  were  Insolvent  when  the  transfer 
was  made,  and  that  the  creditor  had  reason- 
able ground  to  believe  that  the  enforcement 
of  the  transfer  would  ^ect  a  preference.  In 
re  F.  M.  &  S.  Q.  CarlUe  (D.  C.)  .199  Fed. 
612 ;  In  re  Gaylord  (D.  C.)  225  led.  234. 

"A  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  act,  whenever  the  ag- 
gregate of  his  property,  ezclusiye  of  any  proper- 
ty which  he  may  have  conveyed,  transferred, 
concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hin- 
der or  delay  his  creditors,  shall  not,  at  a  fair 
valuation,  be  sufficient  in'  amount  to  pay  his 
debts."  U.  S.  Bankruptcy  Act  c.  1,  {  1,  No.  15 
(U.  S.  Comp.  St  1916,  J  9585);  Federal  Stat 
Ann.  vol.  1  (2d  Ed.)  p.  511. 

[2]  The  mere  ttct  that  a  debtor  is  adjudg- 
ed a  bankrupt  raises  no  presumption  of  in- 
solvency prior  to  the  fiUng  of  the  petition. 
1  Loveland  on  Bankruptcy,  p.  985;  In  re 
Chappell  (D.  C.)  113  Fed.  545;  Kimball  r. 
Dresser,  98  Me.  519,  67  Atl.  787;  McNeel  v. 
Folk,  75  W.  Va.  67,  83  S.  E.  192. 

[3]  But  where  the  question  of  Insolvency  is 
adjudged  In  determining  an  act  of  bankrupt- 
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cy  In  an  Involuntary  proceeding,  the  fact  of 
Insolvency  may  be  taken  as  established  by 
the  adjudication.  1  Loveland  on  Bankrupt- 
cy, p.  985. 

[4]  This  court  has  held  that  the  assets  of 
on  Insolvent  corporation  constitute  a  trust 
fund  for  the  payment  of  its  debts,  in  which 
all  of  its  creditors  are  entitled  to  share  rat- 
ably. Conover  v.  Hull,  10  Wash.  6T3,  39  Pac 
166,  45  Am.  St.  Kep.  810;  Nixon  v.  Hendy 
Machine  Works,  61  Wash.  419,  99  Paa  11. 
And  that  a  corporation  that  Is  not  able  to 
pay  Its  debts  In  due  course  of  business  Is 
Insolvent  so  far  as  creditors  are  concerned, 
and  cannot  prefer  a  creditor.  Nixon  v. 
Hendy  Machine  Works,  supra ;  Bonald,  Trus- 
tee, V.  Schoenfeld,  94  Wash.  238,  162  Pac.  43. 
A  conveyance  by  a  dontestlc  corporation  aft- 
er Insolvency,  preferring  creditors,  is  void, 
as  the  property  is  a  trust  fund  for  all  of  Its 
creditors.  Benner  v.  Scandinavian  American 
Bank,  73  Wash.  488,  131  Pa&  1149,  Ann.  Cas. 
1914D,  702, 

[S]  There  is  an  apparent  discrepancy  be- 
tween the  definition  of  insolvency  under  the 
federal  bankruptcy  act  heretofore  quoted  and 
our  state  rule.  In  a  proceeding  in  the  feder- 
al court  to  determine  the  question  of  in- 
solvency, for  the  purpose  of  adjudication  in 
bankruptcy,  the  federal  rule  must  be  followed 
strictly;  but  In  a  proceeding  to  determine 
whether  a  transfer  of  a  debtor  Is  a  prefer^ 
entlal  one^  the  state  rule  of  insolvency  is  the 
one  to  be  followed.  Appellant  requested  in- 
structions to  the  Jury  to  the  effect  that.  If 
the  respondent  was  not  able  to  pay  its  debts 
in  due  course  of  business  it  would  be  deem- 
ed Insolvent,  which  instructions  were  re- 
fused. 

[8]  There  Is  very  little  conflict— in  fact.  It 
Is  almost  conclusively  shown — that,  at  the 
time  of  the  transfers  complained  of,  re- 
spondent was  not  able  to  pay  its  debts  In  due 
coarse  of  business.  This  issue  was  erro- 
neously submitted  to  the  Jury  under  the  in- 
structions of  the  court.  We  may  presume 
that  the  fbcts  resolved  by  the  jury  against 
the  Insolvency  of  the  respondent  at  the  time 
of  the  transfers  were  so  resolved  by  finding 
that  the  aggregate  of  all  of  the  debtor's  prop- 
erty, exclusive  of  property  conveyed,  trans- 
ferred, concealed,  or  removed  with  intent  to 
defraud,  hinder,  or  delay  creditors,  at  a  fair 
valuation,  was  sufficient  In  amount  to  pay 
Its  .debts.  While  we  may  well  doubt  that 
fact,  there  was  evidence  that,  In  the  proceed- 
ings In  composition  of  the  debts  with  the 
creditors  before  the  insolvency  was  estab- 
lished in  the  state  court,  the  creditors  ac- 
cepted statements  of  the  company  showing 
its  liabilities  to  be  something  over  $8,800, 
and  Its  assets,  Including  real  estate,  plant, 
stock,  and  accounts  receivable,  were  worth 
$9,300.  Nevertheless  the  fact  remains  that, 
at  that  time,  the  corporation  was  not  able  to 
I>ay  Its  debts  in  due  course  of  business,  and 


it  might  be  considered  that  Its  assets  were 
somewhat  inflated  at  that  time. 

Since  It  must  be  determined  that  the  cor- 
poration was  insolvent  within  the  state  rule 
at  the  time  of  the  transfers  in  question,  then 
the  transfers  were  preferential  and  should 
be  recovered. 

The  Judgment  Is  reversed,  for  further  pro- 
ceedings conformable  to  this  opinion. 

ELLIS,  0.  J.,  and  MOUNT,  FULLEBTON, 
and  PARKEB,  JJ.,  concur. 


NOBTHWHSTEKN  IMPROVEMENT  CO.  V. 
McNEIL  et  al.    (No.  14268.) 

(Supreme  Court  of  Washington.    Aug.  17, 1917.) 

1.  Apfeai,  and  Ebbob  #=3477 — Sufebsedeas— 
poweb  o;  sufbeme  coubt. 

The  Supremo  Court  has  inherent  power  to 

gtint  writs  of  supersedeas  in  aid  of  its  appel- 
te  jurisdiction,  but  the  power  will  be  exercised 
with  caution,  and  only  woere  the  writ  is  neces- 
sary to  preserro  the  fruits  of  the  appeal  if  it 
should  prove  successful. 

2.  Affkai   and    Ebbob   e=3479(l)— StrFESSE- 

DKAB— CaSB   TOB    GBANTING. 

In  an  action  by  a  taxpayer,  the  owner  of 
coal  lands  in  a  county,  to  enjoin  the  board  of 
county  commissioners,  the  county  treasurer,  and 
a  geologist  from  executing  a  contract  whereby 
the  geologist  agreed  for  I^SOO  to  make  a  geo- 
logical examination  of  the  lands  in  the  county 
to  locate  all  coal  lands  for  tax  assessment  pur- 
poses, on  the  taxpayer's  appeal,  from  judgment 
on  demurrer  dissolving  a  restraining  order  and 
dismissing  the  action,  supersedeas  will  be  grant- 
ed pending  hearing  of  the  appeal  on  its  merits 
to  preserve  its  fruits  if  successful,  a  considerable 
portion  of  the  geologist's  remuneration  being 
payable  under  the  contract  before  the  merits 
of  the  appeal  can  be  heard. 

Action  by  the  Northwestern  Improvement 
Company  against  B.  G.  McNeil  and  others. 
Board  of  County  Commissioners  of  BUttitas 
County,  Maud  Gllmore,  Treasurer  of  Kittitas 
County,  and  B.  P.  Tarr.  From  Judgment  on 
demurrer  dissolving  a  restraining  order  and 
dismissing  the  action,  plaintiff  appeals.  On 
application  by  plaintiff  for  writ  of  superse- 
deas landing  hearing  of  the  appeal  on  Its 
merits.  Supersedeas  previously  -  Issued  ex 
parte  continued  in  force  and  effect  until  final 
disposition  of  the  cause. 

Geo.  T.  Beid,  J.  W.  Quick,  L.  B.  da  Ponte, 
and  C.  A.  Murray,  all  of  Tacoma,  for  appel- 
lant Arthur  McGuIre,  of  Ellensburg,  and 
Harry  E.  Phelps,  of  Tacoma,  for  respondents. 

FULLEBTON,  J.  This  Is  an  application 
made  to  this  court  by  the  appellant  for  a  writ 
of  supersedeas  pending  the  hearing  of  the 
appeal  upon  its  merits.  The  pertinent  facts 
are  these:  Under  date  of  April  7,  1917,  the 
respondent  board  of  county  commissioners  of 
Kittitas  county  entered  into  a  contract  with 
the  respondent  Tarr,  whereby  Tarr  was  em- 
ployed by  the  county — 
"to  make  a  complete  and  accurate  expert  geologi- 
cal investigation  and  examination  of  the  lands  of 
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Kittitas  county,  Washington,  for  the  purpose  of 
locating  all  the  coal  lands  therein  for  tax  asseas- 
ment  purposes,  and  to  list  all  improvements  and 
appliances  provided  for  or  used  in  mining  for 
coal  in  said  county,  and  to  make  and  file  in  the 
office  of  the  assessor  of  Kittitas  county,  Wash- 
ington, in  triplicate,  maps  and  written  report, 
giving  geological  data  and  coal  values  in  prac- 
tical form  and  detail  for  assessment  purposes, 
hy  forty-acre  tracts  according  to  government 
subdivisions,  of  all  lands  in  said  Kittitas  county, 
Washington,  carrying  commercial  coal  in  such 
quantity  as  to  make  them  valuable  for  general 
taxation  purposes,  and  to  make  and  give,  upon 
demand,  such  additional  report,  data  or  informa- 
tion in  connection  therewith  as  may  be  demand- 
ed by  first  party  said  investigation  to  be  com- 
pleted and  all  maps  and  reports  to  be  filed  with 
said  county  assessor  by  the  15th  day  of  July, 
1917." 

For  the  services  to  be  rendered  the  county 
agreed  to  pay  Tarr  the  sum  of  $3,500,  In  the 
manner  following:  $500  on  the  execution  of  a 
t)ond  from  Tarr  to  the  county,  provided  for 
In  the  contract ;  $1,000  on  June  1,  1917 ;  $1,- 
000  on  the  filing  of  the  completed  report  re- 
quired by  the  contract ;  $1,000  on  January  1, 
1918.  The  contract  further  provided  that 
ItLTt  should  famish  to  the  proper  officers  of 
the  county  all  necessary  data  for  evidence, 
together  with  his  personal  testimony,  and 
such  assistance,  counsel,  and  advice  as  might 
be  necessary  in  sustaining  the  valuations 
made  by  him  on  the  property  ezperted,  in  the 
event  of  any  suit  or  action  Involving  the 
valuations  for  taxation  purposes  of  such 
lands.  For  this  last  service  he  is  to  receive 
only  his  actual  expenses  if  the  service  was 
required  before  January  1,  1919;  but  If  re- 
quired after  that  date  he  is  to  receive  in 
addition  to  his  actual  expenses  the  sum  of 
$50  per  day  for  each  day  he  Is  actually  en- 
gaged therein.  On  May  25,  1017,  the  appel- 
lant Northwestern  Improvement  Company, 
as  a  taxpayer  In  Kittitas  county  and  as  the 
owner  of  certain  of  the  lands  coming  within 
the  terms  of  the  contract,  began  an  action  In 
the  superior  court  of  Kittitas  county  against 
the  county  commissioners,  Tarr  and  the  coun- 
ty treasurer  of  the  county  named,  to  enjoin 
the  execution  of  the  contract  on  the  ground 
that  it  was  ultra  vires  the  county  and  against 
public  policy.  On  filing  the  complaint  the  ap- 
pellant sought  a  temporary  restraining  order 
pending  a  hearing  on  its  application  for  an 
injunction  pendente  lite  made  at  the  same 
time.  The  restraining  order  was  granted, 
and  a  time  fixed  for  hearing  the  application 
for  an  injunction  pendente  lite.  At  the  time 
appointed  the  respondents  appeared  and  filed 
a  general  demurrer  to  the  complaint,  togeth- 
er with  certain  affidavits  Intended  to  show 
that  the  issuance  of  a  temporary  injunction 
would  be  improvident.  The  trial  court  heard 
the  demurrer  with  the  application,  and  at  the 
conclusion  of  the  hearing  sustained  the  same. 
The  appellant  thereupon  refused  to  plead  fur- 
ther, and  the  court  entered  a  judgment  dis- 
solving the  restraining  order  and  dismissing 
the  action. 

The  application  for  a  supersedeas  was 
made  to  this  court  after  the  appeal  had  been 


perfected.  The  application  was  ex  parte,  and 
a  temporary  order  was  Issued  pending  a 
hearing  upon  notice.  The  question  now  be- 
fore us  is  whether  the  order  shall  be  contin- 
ued pending  the  adjudication  of  the  merits  of 
the  appeaL 

[1]  That  this  conrt  has  inherent  power  to 
grant  In  aid  of  Its  appellate  Jnrisdictlon 
writs  of  this  character  is  settled  law  in  this 
Jurisdiction.  Bier  v.  Clements,  164  Pac.  82; 
Campbell  Lbr.  Co.  v.  Deep  River  Logging  Co., 
68  Wash.  431,  123  Pac.  696.  The  power, 
however,  is  one  that  will  be  exercised  with 
caution,  and  only  In  those  cases  where  such 
an  order  is  necessary  to  preserve  the  fruits 
of  the  appeal  in  the  event  that  the  appeal 
should  prove  successful. 

[2]  The  appellant  contends,  we  think  Just- 
ly, that  the  present  record  presents  such  a 
case.  The  contract  calls  for  the  expendi- 
ture of  very  considerable  sums  of  the  coun- 
ty's money,  which  will  from  the  very  fact  of 
payment  increase  the  burden  to  be  borne  by 
the  taxpayers  of  the  county.  If  the  payment 
be  unlawful  a  supersedeas  is  the  only  ef- 
fective remedy.  By  the  terms  of  the  con- 
tract a  considerable  portion  of  the  money  is 
to  be  paid  prior  to  the  time  the  merits  of  the 
appeal  can  be  heard  in  this  court.  It  may 
be  that  the  receiver  of  the  money  and  the  of- 
ficers who  caused  Its  wrongful  payment 
would  be  liable  for  Its  return,  but,  conced- 
ing this  to  be  so,  the  injured  parties  ought 
not  to  be  relegated  to  the  remedy  of  an  ac- 
tion to  recover  unless  the  exigencies  of  the 
case  necessarily  demand  it. 

On  the  other  side,  it  is  argued  that  the 
county  oommissioners  are  convinced  that  a 
large  part  of  the  property  of  the  character 
the  expert  is  hired  to  investigate  is  grossly 
undervalued  on  the  assessment  books  of  the 
county,  rendering  valuations  generally  un- 
equal and  ununiform,  and  that  through  this 
means  the  property  can  be  more  equally  val- 
ued and  taxation  rendered  more  equal  and 
uniform,  a  consummation  which  will  be  de- 
nied if  their  hands  are  to  be  stayed  until  the 
cause  is  determined  in  this  court  But  in  this 
state  by  statute  the  real  property  of  the  sever- 
al counties  is  valued  for  the  purposes  of  taxa- 
tion biennially  on  the  even-numbered  y&rs 
with  reference  to  Its  value  on  the  1st  day  of 
March  In  such  years,  and  to  quote  the  language 
of  the  statute,  "in  each  odd-numbered  year  the 
valuation  of  each  tract  for  taxation  shall 
be  the  some  as  the  valuation  *  *  *  as 
equalized  by  the  county  board  of  equalization 
in  the  preceding  year,"  Rem.  Code,  %  9101. 
Seemingly,  therefore,  the  data  returned  could 
not  be  available  for  any  Change  In  the  as- 
sessment for  the  year  1917.  See  Simpson 
Logging  Co.  V.  Chehalls  County,  91  Wash. 
666,  158  Pac.  342.  The  appeal  we  think  can 
be  disposed  of  in  time  to  make  the  matter  ob- 
tained available  for  the  assessment  to  be 
made  in  the  year  1918. 

It  is  true  the  contract  calls  for  a  list  of 
"all  Improvements  and  appliances  provided  for 
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or  used  In  mining  coal,"  and  it  may  be  that 
certain  of  such  property,  is  personal,  whl<*  Is 
subject  to  assessment  and  equalization  during 
the  year  1917.  But  such  property  Is  within 
the  reach  of  the  county  assessor,  and  is  not 
of  such  an  extraordinary  character  that  It 
cannot  be  valued  accurately  in  the  usual  way, 
without  danger  of  a  loss  of  revenue  to  the 
county. 

On  the  hearing  the  merits  of  the  contro- 
versy were  to  some  extent  made  a  subject 
of  Inquiry  by  counsel  for  the  respective  par- 
ties, making  it  necessary  for  us  here  to  dis- 
claim prejudging  them.  We  have  inquired 
into  the  merits  only  so  far  as  to  conclude 
that  the  question  presented  Is  debatable,  and 
that  a  more  full  consideration  of  the  case 
should  be  bad  before  a  final  decision  la 
reached. 

The  supersedeas  heretofore  issued  will  be 
continued  In  force  and  eftect  until  the  final 
disposition  of  the  cause  by  this  court 

EIAAS,  C.  J.,  and  MOUNT,  HOLOOMB 
and  PARKEBt  JJ.,  concur. 


JONES  V.  HOQTTIAH  LUMBER  As  SEINGIJ!! 

CO.    (No.  13027.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

COBPOBATIOKS       «=»B44(1>— PlUtWJUCNCE9— IN- 

80I.VBNCT— Evidence. 
Where  at  the  time  of  the  conveyance  to  a 
creditor  the  corporation's  assets  equaled  only 
one-half  of  its  debts,  and  it  wag  unable  to  pay 
In  the  ordinary  course  of  bosinegs,  it  was  in- 
solvent, and  the  conveyance  could  b«  set  aside 
at  the  suit  of  the  receiver  for  the  benefit  of  all 
creditors  of  the  same  class,  regardless  of  the 
good  faith  of  the  creditor. 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;   B>  3.  Stelner,  Judge. 

Action  by  J.  W.  Jones,  as  receiver  of  the 
KUpsun  Lumber  Company,  against  the  Ho- 
quiam  Lumber  &  Shingle  Company.  Judg- 
ment for  plaintUT,  and  defendant  appeals. 
Affirmed. 

Morgan  &  Brewer,  of  Eoquiam,  for  appel- 
lant. Raymond  J.  McMillan  and  Ernest  K. 
Murray,  both  of  Tacoma,  for  respondent 

HOLCOMB,  J.  Respondent  brought  this 
action  as  receiver  to  cancel  and  set  aside 
a  deed  to  certain  real  estate  located  in  Grant 
county,  given  to  the  Hoquiam  Lumber  & 
Shingle  Company  by  the  Klipsnn  Lumber 
Company.  The  deed  was  executed  on  Sep- 
tember 29,  1914.  The  receiver  for  the  KUp- 
sun Lumber  Company  was  appointed  Au- 
gust 31,  1915.  The  deed  in  controversy  was 
recorded  in  the  proper  county  August  23, 
1915,  only  eight  days  before  the  appointment 
of  the  receiver. 

The  OMupiaint  alleged  that,  on  September 
28,  1914,  and  at  all  times  since  and  prior 
thereto,  the  KUpsun  Lumber  Cbmpany  was 
Insolvent  and  unable  to  meet  its  debts  as 


they  matured  in  the  ordinary  Ooarse  of  busi- 
ness; that  at  the  time  of  the  conveyance  Its 
debts  aggregated  approximately  (10,000  and 
its  assets  at  a  fair  valuation  aggregated  (mly 
$2,000;  that  at  the  time  of  the  appointment 
of  the  receiver  the  debts  of  the  lumber  com- 
pany aggregated  approximately  $10,000  and 
its  assets  approximately  $1,000,  and  that  it 
bad  not  sufQctent  funds,  and  would  not  have 
sufficient  funds,  to  pay  the  claims  of  cred- 
itors in  full ;  that  on  the  date  of  the  deed  the 
lumber  company  was  indebted  to  the  Bo- 
qniam  Lumber  &  Shingle  Company  in  the 
sum  of  approximately  $650,  whl«fli  indebted- 
ness was  unsecured  and  long  pasi  due,  and 
the  KUpsun  Lmnber  Company  bad  been  un- 
able to  meet  it  when  it  matured  in  the  ordi- 
nary course  of  business ;  that  the  only  consid- 
eration for  the  deed  was  the  indebtedness  of 
$660 ;  that  at  the  time  of  the  execution  of  the 
deed  the  Hoqnlam  Lnmiber  &  Shingle  Com- 
pany or  its  agents  acting  therein  knew,  or 
had  reasonable  cause  to  beUeve,  that  the 
KUpsun  Lumber  Company  was  insolvent  and 
unable  to  meet  its  debts  as  they  matured  in 
the  ordinary  course  of  business;  that  the 
tranetfer  of  the  real  estate  in  question  to  the 
appeUant  had  the  effect  of  preferring  the  ap- 
pellant over  the  other  creditors  of  the  KUp- 
sun lumber  Company  of  the  same  class,  and 
enabled  It  to  obtain  a  greater  percentage  of 
its  debt  than  other  creditors  of  the  same 
class. 

Appellant  in  answer  denied  knowledge  or 
Information  or  beUef  of  the  insolvency  at  the 
time  of  the  conveyance,  admitted  that  the 
real  estate  in  question  was  a  part  of  the 
assets  of  the  KUpsun  Lumber  Company  on 
September  28,  1914,  that  it  was  then  of  the 
value  of  $700,  and  admitted  that  on  that  day 
the  KUpsun  Lumber  Company  was  Indebted 
to  it  for  the  sum  of  approximately  $650, 
which  Indebtedness  was  long  past  due  and  un- 
secured, and  that  the  KUpsun  Lumber  Com- 
pany had  been  unable  to  meet  It  as  it  matured 
in  the  ordinary  course  of  business.  All  other 
aUegations  In  the  complaint  were  denied. 

The  court  found  as  a  fact  that,  on  Sep- 
tember 28,  1914,  and  at  aU  times  since  and 
prior  thereto,  the  KUpsun  Lumber  Company 
was  insolvent  and  unable  to  meet  its  debts 
as  they  matured  in  the  ordinary  course  Of 
business;  that  at  the  time 'of  the  convey- 
ance its  debts  aggregated  approximately  $10,- 
000,  and  its  assets  at  a  fair  valuation  did 
not  exceed  $6,000;  that  at  the  time  of  the 
appointment  of  the  receiver  thereof  its  debts 
aggregated  approximately  $10,000  and  its 
assets  approximately  $1,000,  and  sufficient 
funds  had  not,  and  would  not,  come  into  the 
hands  of  the  receiver  to  pay  the  claims  of 
the  creditors  of  the  insolvent  in  full. 

It  is  contended  by  appellant  that  neither  it 
nor  its  agents  had  any  knowledge  of  the 
oondltion  of  the  KUpsun  Lumber  Company 
which  enabled  it  to  know,  or  have  good  rea- 
son to  beUeve,  or  put  It  up<m  its  inquiry  as 
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to  the  fact  of,  the  insolvency  of  that  cmn- 
pany ;  that  the  transfer  of  the  real  estate  to 
It  was  made  In  satisfaction  of  the  debt  due  It, 
which  then  approximated  $800,  and  that  the 
transfer  was  in  good  faith  on  the  part  of 
both  the  Kllpsun  Lumber  Company  and  it- 
It  Is  further  contended  that  there  is  no  evi- 
dence justifying  the  finding  of  the  court  that 
on  September  28,  1914,  the  Kllpsun  Lumber 
Company  was  Insolvent,  and  that  the  transfer 
constituted  an  unlawful  preference^ 

The  evidence  in  the  record  is  ample  to  jus- 
tify the  finding  that  on  September  28,  1914, 
when  the  deed  was  executed,  the  Kllpsun 
Lumber  Company  was  not  able  to  pay  Its 
debts  In  the  ordinary  course  of  business,  and 
that  the  account  of  appellant  was  of  long 
standing,  and  the  account  of  the  Chehalls 
lUver  Lumber  &  Shingle  Company,  another 
creditor  of  the  Kllpsun  Lumber  Company, 
was  of  long  standing,  and'  both  were  of  con- 
siderable size  and  were  unpaid  and  payment 
had  been  often  demanded.  The  Klipsnn  Lum- 
ber Company  was  engaged  In  the  business  of 
buying  and  selling  lumber  as  a  lumber  broker. 
Its  only  assets  consisted  of  Its  office  furniture, 
the  real  estate  in  guestion,  some  accounts  re- 
ceivable which  were  always  assigned  to  a 
bank  as  fast  as  received  for  the  purpose  of 
obtaining  money  to  pay  advances  on  lumber 
purchased,  and  possibly  certain'  mortgages 
aggregating  about  $3,500,  which  it  disposed  of 
for  $1,800.  But  the  evidence  as  to  the  own- 
ership of  these  mortgages  at  that  time  Is  not 
satisfactory.  It  is  not  clear  whether  these 
mortgages  were  sold  prior  or  subsequent  to 
the  date  of  the  deed.  The  court  found  that 
at  that  time  the  EQipsun  Lumber  Company 
had  tangible  property  of  the  face  value  of  "not 
to  exceed  $5,000,"  and  that  it  had  unsecured 
debts  of  approximately  $10,000;  and  this  is 
the  most  favorable  finding  that  could  be 
granted  appellant  under  the  evidence. 

This  court,  since  the  case  of  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  600,  30  Paa  741, 
31  Pac.  25,  has  adhered  to  the  doctrine  that, 
although  a  private  debtor  may  prefer  cred- 
itors even  to  the  exhaustion  of  his  property, 
this  will  not  do  In  the  case  of  an  Insolvent 
corporation  no  matter  what  the  good  faith  of 
Its  creditor  Is ;  that  when  a  corporation  has 
reached  a  point  where  Its  debts  are  equal  to 
or  greater  than  Its  property  and  it  cannot 
pay  in  the  ordinary  course  and  its  business 
is  no  longer  profitable.  It  ought  to  be  wound 
up  and  Its  assets  distributed ;  that  no  device 
can  receive  the  countenance  of  the  courts 
which  provides  for  an  indefinite  continuance 
of  its  corporate  life  against  the  protests  of 
those  who  are  entitled  to  share  in  its  prop- 
erty, be  It  large  or  little.  The  doctrine  of 
that  case  was  discussed  and  reaffirmed  In 
Conover  v.  HuU,  10  Wash.  673,  89  Pac.  166, 
45  Am.  St  Bep.  810,  and  has  been  repeatedly 
adhered  to  by  this  court  down  to  Benner  v. 
Scandinavian  American  Bank,  73  Wash.  488, 


131  Pac.  1149,  Ann.  Gas.  1914D,  702.  In  the 
last-cited  case  It  was  said: 

"In  this  state  it  is  the  rule  that  a  domestic 
corporation  cannot,  after  insolvency,  prefer  its 
creditors;  but,  on  the  contrary,  its  property  is 
from  thenceforth  regarded  as  a  trust  fund  for 
the  benefit  of  all  its  CTedit<n«,  and  any  transfers 
or  mortgages  thereof  after  insolvency,  which 
have  the  effect  of  preferring  one  creditor  over 
another,  are  void." 

The  test  of  Insolvency  of  a  domestic  cor- 
poration In  this  state  is  not  the  same  as  the 
test  under  the  federal  bankruptcy  acts.  In 
State  ex  rel.  Strohl  v.  Superior  Court,  20 
Wash.  645,  56  Pac.  35,  45  L.  R.  A.  177,  where 
it  was  alleged  that  the  corporation  was  Insol- 
vent in  the  sense  that  it  was  wholly  unable 
to  meet  its  obligations  as  they  matured  In 
the  ordinary  course  of  business,  the  court, 
after  dtlng  the  section  of  the  federal  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat 
644  [U.  S.  Comp.  St  1916,  $  9585]),  providing 
that,  "A  person  shall  be  deemed  Insolvent 
•  *  *  whenever  the  aggregate  of  his  pn^ 
erty  •  •  *  shall  not,  at  a  fair  valuation, 
be  sufi}(dent  in  amount  to  pay  his  debts," 
said: 

"It  will  thus  be  seen  that  the  allegationa  of 
the  complaint  in  the  suit  for  the  receiver  in 
the  case  at  bar  would  not  conclusively  make  a 
case  under  the  federal  bankruptcy  law.  *  *.  * 
This  court  has  uniformly  affirmed  the  doctrine 
that  the  assets  of  such  a  corporation  are  always 
a  trust  fund  to  be  administered  in  equity  for 
the  benefit  of  the  creditors  ratably  and  equally." 

In  Mxon  v.  Hendy  Machine  Works,  61 
Wash.  419,  99  Pac.  11,  it  was  said: 

"If  the  *  •  ♦  companv  was  an  independent 
concern,  the  evidence  plainly  shows  that  it  was 
insolvent,  in  that  it  was  not  able  to  pay  its  debts 
in  due  course  of  business,  and  this  is  the  test  of 
insolvency  established  by  this  court  where  the 
rights  of  creditors  are  involved." 

Such  being  the  rule  In  this  state,  and  It 
being  well  established  by  the  evidence  that 
the  Kllpsun  Lumber  Company  was  Insolvent 
under  that  rule  at  the  time  the  conveyance 
of  the  real  estate  was  made,  the  conveyance 
was  conclusively  a  preference,  and  therefore 
unlawful,  and  can  be  set  aside  at  the  suit 
of  the  receiver  of  the  Insolvent  for  the  benefit 
of  all  creditors  of  the  same  doss. 

The  judgment  Is  affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  PULLBRTON, 
and  PARKER,  JJ.,  concur. 


BRISKT  et  aL  v.  LAMB-DAVIS  LUMBER 

GO.  et  al.    (No.  13841.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Watkbs  Awn  Watkb  Coubses  4=9166  — 
Contracts— Damaqbs  for  Overixow. 
Under  a  contract  providing  that  defendants 
are  given  the  right  to  back  water  upon  the  lands 
of  plaintiffs  as  heretofore  done  for  each  year, 
that  defendants  may  continue  to  operate  their 
mUl  and  overflow  said  lands  so  long  as  the 
monthly  payments  of  $200  are  made  in  the  man- 
ner provided,  "and  the  payment  herein  provided 
for  will  be  accepted  as  liquidated  damages  for 
flooding  the- lands  of  the  parties  of  the  first  part 
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for  each  year  from  and  after  date  hereof,"  idain- 
tiffs  were  not  entitled  to  recover  for  months  dur- 
ing which  the  level  of  the  water  was  lowered  be- 
yond the  level  of  plaintiff's  land. 

2.  Appeal,  and  Erbor  <&=>1065  —  Habmless 
S2BB0B— Instbttotionb  —  Adviboky  Vkediot. 

A  decree  will  not  be  set  aside  for  fault  in  the 
instructions  where  the  verdict  is  merely  advis- 
ory. 

3.  Cancellation  op  Inbteumentb  e=>lS  — 
Adequate  IRemedy  at  IiAW  —  Dktensb  to 
Action  on  Oontbact. 

Where  a  contract  stipulated  for  damages  for 
overflowing  plaintiffs'  land,  and  defendants  had 
removed  uie  cause  of  the  flooding,  further  pay- 
ments under  the  contract  were  not  recoverable, 
and  as  defendants  had  an  adequate  remedy  at 
law  in  an  action  on  the  contract,  cancellation  of 
the  contract  was  erroneous. 

rtepartment  1.  Appeal  from  Superior 
Court,  Chef  an  County;  WllUam  A,  Qrlm- 
shaw.  Judge. 

Suit  by  George  W.  Brlsky  and  others 
against  the  Lamb-Davis  Lumber  Company 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Modified  and  affirmed. 

C.  Victor  Martin,  of  Wenatchee,  for  appel- 
lants. Skase  &  Morrill,  of  Spokane,  and  U 
J.  Nelson,  of  LeavenwortJi,  for  respondents. 

CHADWICK,  J.  Prior  to  the  3d  day  of 
January,  1913,  respondents  had  maintained 
a  dam  In  the  Wlenatchee  river.  The  lands  of 
appellants  had  been  flooded  from  time  to 
time.  Utigation  followed.  On  the  day  mai- 
tioned  appellants  were  maintaining  an  ac- 
tion for  damages  against  respondents.  Nego- 
tiations for  a  settlement  culminated  In  a 
written  agreement  wherein,  after  reciting 
the  Interest  and  ownerships  of  the  parties.  It 
was  stipulated,  inter  alia,  that  the  respond- 
ents would  pay  to  appellants  accrued  dam- 
ages and  "the  sum  of  $2,400  per  year  for 
each  and  every  year  that  they  [respondents] 
shall  continue  to  operate  their  mill,  float  logs 
down  said  river,  or  keep  said  dam  in  said 
rtver,  and  overflow  said  lands,  said  sum  to  be 
paid  in  monthly  payments  of  $200  each," 
which  appellants  agreed  to  accept  In  full  set- 
tlement of  all  damages  for  future  flooding. 
It  was  agreed  that  the  respondents  would 
not  cause  the  water  to  be  backed  up  on  ap- 
pellants' land  to  any  greater  height  than 
••heretofore"  maintained.  At  the  time  the 
agreement  was  entered  into  respondents  paid 
appellants  a  Judgment  theretofore  obtained  In 
the  sum  of  $7,679  and  $5,000  in  payment  of 
all  damages  since  accrued.  Respondents  met 
the  terms  of  the  contract  from  the  13th  day 
of  January,  1913,  up  to  November,  1915.  Ap- 
pellants brought  this  suit  to  recover  the  pay- 
ment due  under  the  contract  for  the  months 
of  November  and  December,  1915.  Respond- 
ents answered,  admitting  the  contract,  but 
alleging  by  way  of  defense  that  since  its  ex- 
ecution they  bad  dredged  the  mlUpond  and 
lowered  the  dam  so  that  the  level  of  the  wa- 
ter was  lowered,  and  would  thereafter  be 
lower  than  the  level  of  the  appellants'  land. 


and  that,  the  cause  of  damage  being  removed, 
they  were  entitled  In  equity  to  a  cancellation 
of  the  contract  and  relief  from  Its  obligations 
by  appropriate  decree.  Upon  issue  Joined  the 
cpurt  called  a  Jury  and  took  both  a  general 
and  special  verdict,  upon  which  findings 
were  made  and  a  decree  entered  awarding  a 
recovery  of  $400,  being  the  amount  due  under 
the  contract  for  November  and  December, 
1915,  and  canceling  the  contract.  The  spe- 
cial verdicts  are  as  follows: 

"First  Did  the  dam  as  maintained  by  the  de- 
fendants across  the  Wenatchee  river,  during  the 
months  of  January,  February,  and  March,  1916, 
cause  the  waters  in  Wenatchee  river  and  Icicle 
creek  to  overflow  and  damage  the  lands  in  ques- 
tion of  the  plaintiffs?    No. 

"Second.  Will  the  dam  across  the  Wenatchee 
river,  as  reconstructed  and  now  maintained  by 
defendants,  cause  the  waters  in  Wenatchee  river 
and  Icicle  creek  to  overflow  the  lands  in  ques- 
tion of  the  plaintiffs?    No. 

"Third.  Will  the  dam  across  the  Wenatchee 
river,  as  reconstructed  and  now  maintained  by 
defendants,  cause  the  waters  in  Wenatchee  riv- 
er and  Icicle  creek  to  overflow  the  lands  in  ques- 
tion of  the  plaintiffs  to  the  same  extent  as  such 
lands  were  overflowed  by  said  dam,  as  the  same 
was  constructed  and  maintained  prior  to  the 
3d  day  of  January,  19137    No." 

The  general  verdict  was  simply  a  finding 
for  the  appellants  In  the  sum  of  $400  and  at- 
torney's fees. 

Much  Is  made  of  the  record  by  appellants, 
but  unless  ihelr  theory  of  the  case  be  accept- 
ed In  toto,  there  can  be  no  reason  for  deny- 
ing effect  to  the  decree  of  the  court 

[1  ]  Briefly  stated,  the  contention  of  appel- 
lants is  that  tiiiey  are  entitled  to  monthly 
payments  under  the  contract  so  long  as  re- 
spondents maintain  a  dam  and  mill  upon  the 
Wenatchee  river  as  they  did  and  now  are 
maintaining  them,  and,  further,  that  the  al- 
teration in  the  dam  Is  not  a  substantial  al- 
teration, or  one  calculated  to  change  the  re- 
lations of  the  parties  or  the  hazards  of  the 
appellants.  In  that  no  more  has  been  done 
than  to  remove  the  splashboards ;  that  they 
can  be  Immediately  replaced  at  the  will  of 
respondents,  and  so  long  as  this  Is  true  and  a 
replacement  likely  to  occur,  they  are  entitled 
to  the  benefit  of  their  contract.  The  whole 
case  depends  upon  that  part  of  the  contract 
following  which  we  have  italicized: 

"In  consideration  of  the  payments  above  stip- 
ulated for,  the  parties  of  the  first  part  hereby 
give  and  grant  unto  the  said  parties  of  the  sec- 
ond part  the  privilege  of  operating  the  said  mill, 
dam  and  pond  as  heretofore  and  to  float  or  drive 
logs  down  the  said  Wenatchee  river  and  store 
them  in  said  Wenatchee  river.  Icicle  creek  and 
pond  a-»  heretofore,  and  they  are  hereby  given 
the  right  to  back  the  water  up  over  and  upon 
the  lands  of  the  parties  of  the  first  part  at  here- 
tofore done,  so  long  as  said  payments  are  made, 
if  made  at  the  time  and  in  the  manner  provided 
herein,  and  the  payments  herein  provided  for 
fotil  ie  aocepted  as  liquidated  damages  for  flood- 
ing the  lonaa  of  the  parties  of  tiie  first  part  for 
each  year  from  and  after  date  hereof." 

Placing  ourselves  as  nearly  as  we  may  In 
the  situation  of  the  parties,  it  is  evident  that 
when  the  contract  was  made  they  had  in 
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mind  a  condition,  a  recurrent  flooding  of  the 
land;  that  It  had  caused  a  suhstantial  dam- 
age; that  rather  than  remove  the  cause  of 
the  damage  respondents  were  willing  to  liq- 
uidate such  damages  as  might  thereafter  ac- 
crue by  agreeing  to  pay  a  siun  certain  from 
month  to  month.  The  condition  to  be  avoid- 
ed was  the  Injury  resulting  from  the  mill 
as  "heretofore"  operated,  and  the  remedy  was 
to  liquidate  prospective  damages,  as  respond- 
ents had  presently  satisfied  accrued  damagA 
for  flooding  the  lands. 

We  cannot  follow  appellants  In  their  con- 
tention that  by  the  terms  of  the  contract 
they  are  entitled  to  a  monthly  payment  so 
long  as  respondents  maintain  a  mill  and 
dam  at  the  present  locations,  and  float  logs 
down  the  river;  nor  does  it  follow  that  the 
words  "and  overflow  said  lands"  add  no  new 
element,  or  that  by  their  use  the  agreement 
of  the  parties  that  such  overflow  Is  a  neces- 
sary Indd^it  to  the  operation  of  the  mill  Is 
emphasized.  To  so  hold  would  be  to  bind 
respondents  to  meet  a  condition  which  may 
have  long  since  been  overcome  and  to  lose 
sight  of  the  real  motive  which  sustained  the 
contract  in  the  first  place. 

But  appellants  say  that.  Inasmuch  as  a 
part  of  the  consideration  for  the  agreement 
to  take  $200  per  month  In  lieu  of  prospective 
damages  to  be  recovered  at  law  was  the  sur- 
render of  a  right  to  recover  damages  which 
may  have  been  more  substantial  than  the 
amount  accepted  at  the  time  the  contract  was 
made  and  the  suit  dismissed,  respondents  can- 
not now  be  heard  to  deny  Its  terms  whatever 
the  condition  may  be.  This  is  plausible  but 
not  sound.  The  contract  recites  that  the 
pending  action  was  to  be  settled  out  of  court, 
and,  as  we  may  add.  It  is  not  further  ac- 
covmted  for  In  the  contract  The  gist  of  the 
contract  is  future  damages;  past  damages 
are  no  part  of  the  subject-matter.  Upon  the 
record  before  us  we  must  assume  that  the 
satisfaction  was  full  and  complete,  and  that 
the  amount  paid  and  received  was  ample 
to  discharge  all  damages  accrued. 

[2]  Other  questions  going  to  facts  and  In- 
structions given  and  refused  are  discussed. 
The  facts  as  found  by  the  jury  and  confirmed 
by  the  court  are  ample  to  sustain  the  decree 
as  modified.  If  appellants'  theory  be  reject- 
ed, and  this  the  law,  as  we  understand  it, 
compels  us  to  do,  no  fault  can  be  found  with 
the  instructions  of  the  court  It  is  also  set- 
tled that  a  decree  will  not  be  set  aside  for 
fault  in  the  Instructions  where  the  verdict 
Is  merely  advisory. 

Counsel  puts  the  question,  "What  is  appel- 
lants' remedy  if  it  transpires  that  their  lands 
are  hereafter  fiooded?"  This  may  be  met 
when  such  conditions  arise.  It  is  within  the 
legitimate  scope  of  this  opinion,  however,  to 
say  that  they  have  all  the  remedies  they 
ever  had. 

[$]  The  court  below  decreed  a  cancellatlod 


of  the  contract  In  this  parttcnlar  we  think 
the  decree  of  the  lower  court  went  too  far. 
If  the  respondents  have  removed  the  cause  of 
the  fioodlng  of  the  appellants'  land,  there  is 
no  consideration  for  the  payments  under  the 
contract,  and  that  fact  would,  in  the  future, 
as  here,  defeat  a  recovery  on  the  part  of  ap- 
pellants. That  being  so,  respondents'  remedy 
at  law  is  ample  and  complete.  No  fraud, 
mistake,  or  undue  influence  being  shown  in 
the  making  of  the  contract,  there  exists  no 
ground  for  its  cancellation  by  a  court  of 
equity. 

With  the  modiflcatlon  of  the  decree  as  to 
the  cancellation  of  the  contract,  the  judg* 
ment  is  affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  MAIN,  and 
MORRIS,  33.,  concur. 


STATE  V.  BBUMMETT.     (No.  14012.) 
(Supreme  Court  of  Washingtcm.    Aug.  29, 1917.> 

1.  Sales  «=s>4S4  —  Conditionai.  Saubs  —  Bi- 

MOVAL    or   FaOFESTT— INTOBVATION — SUHFI- 
CIENCT. 

In  a  prosecution  for  removing  and  secreting 
personal  property,  held  under  a  conditional  sale 
in  violation  of  Rem.  Code  1915,  {  2629,  provid- 
ing that  "in  any  prosecution  under  this  section 
an  allegation  containing  a  description  of  the- 
mortcage,  lien,  conditional  sales  contract  or 
lease  by  reference  to  the  date  thereof  and  the 
names  of  the  parties  thereto  shall  bo  sufficiently 
definite  and  certain,"  an  information,  charging 
that  B.  and  T.,  being  in  possession  of  a  certain 
Ford  motor  car  under  a  conditionai  sales  con- 
tract or  lease  dated  July  24^915,  and  entered 
into  botween  Automobile  trance  Company, 
vendor,  and  the  Bast  End  Market,  vendee,  did 
then  and  there  witli  intent  to  hinder,  delay,  etc., 
remove  certain  personal  property  from  Pierce 
county,  and  concealed  the  same  from  the  vendor, 
was  not  defective  for  failing  to  specify  the  char- 
acter either  of  the  Automobile  Finance  Com- 
pany or  the  East  Ehid  Market,  or  for  failing  to 
allege  «  partnership  of  defendants. 

2.  Inoiotuknt  and  Infobmation  «=>125(20) — 
Duplicity — Conditional  Sales— Conceal- 
ment AND  Removal  of  Pbopebtt. 

Under  Rem.  Code  1915,  {  2(5:29,  providing 
that  every  person  who  shall  remove,  conceal,  or 
destroy,  etc.,  any  personal  property  upon  which 
a  conditional  sales  contract  or  lease  exists  shall 
be  guilty,  etc.,  the  information  did  not  charge 
more  than  one  crime,  although  it  alleged  both  a 
concealment  and  removal,  as  both  inhere  in  the 
same  transaction,  and,  though  stated  disjunc- 
tively in  the  statute,  may  be  charged  conjunc- 
tively in  the  indictment. 

3.  Sales  g=>184  Conmtiowai.  Sales— Rb- 
MovAL  OF  Pbopebtt— Defenses. 

In  a  prosecution  under  Rem.  Code  1915,  § 
2629,  for  removing  and  secreting  personal  prop- 
erty held  under  a  conditional  sale,  defendanta 
could  not  urge  that  the  conditional  sales  con- 
tract was  void  because  not  filed  of  record  within 
ten  days  after  the  delivery  of  the  car. 

4.  Witnesses  ®=»383(3)— Impeachment— Tes- 

TIMONT    at    PrELIUINABT   HeABIN'O. 

Both  defendants  on  the  stand  denied  that 
they  were  partners  or  had  ever  so  represented 
themselves.  Counsel  for  the  state  on  cross-ex- 
amination laid  the  foundation  for  impeachment 
by  asKing  each  if  he  did  not  testify  upon  pre- 
liminary hearing  that  they  were  partners.    Endi. 
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denied  that  he  lo  teatifled.  In  impeachment  the 
«tate  called  seversJ  witnesses  who  wero  present 
during  that  hearing,  and  all  testified  that  de- 
fendants then  admitted  that  they  were  partners. 
Held,  that  the  testimony  was  competent  for  the 
purposes  of  impeachment 

5.  Cbiminai.  Law  €=>1038<3)— Inbtbuctions 
— LriMiTiNo  Use  of  Testimont— Absence  or 
Request. 

The  testimony  aa  to  what  defendant  stated 
at  the  preliminary  hearing  should  either  have 
been  introduced  as  a  part  of  the  state's  case  in 
chief  or  confined  by  instruction  to  its  impeach- 
ing «^racter,  but  where  defendant  asked  no 
such  instruction,  he  cannot  complain  that  the 
evidence  was  not  so  confined. 

6.  CBiumAL  Law  ^p=>371(1)— Pboof  ot  Sepa- 

BATE    dtmS— INTBRT. 

In  a  prosecution  under  Rem.  Code  191S,  ( 
2629,  for  removing  and  secreting  personal  prop- 
erty held  under  a  conditional  sale,  that  de- 
fendants sold  the  automobile  after  removing  it 
trom  the  county  was  competent  for  the  purpose 
of  showing  an  intent  to  defraud,  although  it 
also  disclosed  a  separate  crime. 

7.  Cbiminai.   Law   <g=>1169(3)   —   Obdeb  of 

PBOOF— CLABMI.ESB   I&BBOR. 

Although  the  testimony  that  defendant  sold 
the  automobile  should  have  been  excluded  be- 
cause not  offered  by  the  state  in  chief,  its  ad- 
mission out  of  order  was  harmless,  where  de- 
fendant afterwards  took  the  stand  and  admit- 
ted the  sale. 
&  CbiminaI/  Law  0s>1172(1)— Bbboneovs  Iw- 

8TBUCTI0NS— REVEBSIBI.E   BbBOB. 

In  a  prosecution  under  Rem.  Code  1915,  I 
2629,  for  removing  and  secreting  personal  prop- 
erty held  under  a  conditional  sale,  where  de- 
fendants' whole  defense  was  to  the  effect  that 
the  conditional  sales  contract  bad  been  abrogat- 
ed by  parol,  it  was  reversible  error  for  the  court 
to  instruct  that  under  the  law  a  written  con- 
tract could  not  be  varied  or  changed  by  oral 
agreement,  where  such  instruction  was  not 
'Confined  to  parol  agreements  prior  to  the  sale. 

Department  2.  Appeal  from  Sujierlor 
Court,  Pierce  County;  Ernest  M.  Card, 
Judge. 

H.  Q.  Brummett  wag  convicted  of  removing 
and  secreting  personal  property  held  under  a 
conditional  bill  of  sale,  and  he  appeals.  Re- 
Tersed  and  remanded  for  new  triaL 

H.  W.'Lueders,  of  Tacoma,  for  appellant. 
Fred  Q.  Remann,  J.  W.  Selden,  and  O.  R. 
Reeves,  all  of  Tacoma,  for  tbe  State. 

ELLIS,  O.  J.  Tbe  defendant  H.  O.  Brum- 
mett and  one  L.  O.  Tanggard  were  Jointly 
charged  vrltb  removing  and  secreting  person- 
al property  held  under  a  conditional  bill  of 
sale.  Tbe  charging  part  of  tbe  Information 
is  as  follows: 

"That  the  said  H.  O.  Brummett  and  L.  C. 
Tannard  in  the  county  of  Pierce,  in  the  state 
of  Washington,  on  or  about  the  2d  day  of  De- 
cember, 1915,  then  and  there  being  unlawfully, 
and  being  in  possession  of  a  certain  I\>rd  Motor 
Car  under  a  conditional  sales  contract  or  leaso, 
dated  July  24th,  1915,  and  entered  into  between 
Automobile  Finance  Company,  vendor,  and  East 
End  Market,  vendee,  did  then  and  there  and 
with  intent  to  hinder,  delay  and  defraud  the 
holder  of  said  conditional  sales  contract  or  lease, 
remove  said  personal  property  from  Pierce  coun- 
ty, and  conceal  the  same  from  the  vendor,  con- 
trary to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Washington." 


Diefendant  demanded  and  was  accorded  a 
separate  trial.  It  was  tbe  theory  of  tbe 
prosecution  that  defendant  and  Tanggard  as 
tbe  East  End  Market  were  partners  In  tbe 
purchase  of  tbe  car. 

Prior  to  the  latter  part  ot  June,  1915,  de- 
fendant was  employed  In  bis  father's  butcher 
sbop,  knovra  as  the  East  End  Market,  in  Ta- 
coma. During  tbe  latter  part  of  that  montb 
the  father  sold  tbe  market  to  Tanggard,  exe- 
cuting to  him  a  blU  of  sale,  wbicb  recited  a 
cash  consideration.  Tanggard,  however,  tes- 
tified that  tbe  real  and  only  consideration 
was  bis  agreement  to  pay  tbe  outstanding  In- 
debtedness of  tbe  business.  Defendant  con- 
tinued bis  employment  In  tbe  market  after 
Tanggard  took  possession. 

About  July  4,  1916,  Tanggard  decided  to 
install  an  automobile  delivery,  and  went  to 
Seattle  for  tbe  purpose  of  securing  a  deliv- 
ery car.  Before  leaving  be  requested  defend- 
ant to  ascertain  wbetlter  a  snitaUe  car  could 
be  purchased  in  Tacoma.  Ihirlng  Tanggard's 
absence  defendant  called  tbe  R.  &  W.  Auto 
Company,  of  Tacoma,  by  telephone,  and  was 
informed  that  it  could  furnish  a  suitable  sec- 
ondhand car.  B.  S.  Robinson,  then  the  sole 
owner  of  tbe  R.  &  W.  Auto  Company,  wblcb 
was  an  agent  of  tbe  Automobile  Finance 
Company  toolc  a  car  belonging  to  the  latter 
company  to  tbe  East  End  Market  for  a  dem- 
onstration. 'Defendant  tben  told  Robinson 
that  it  was  necessary  to  bave  Tanggard's  ap- 
proval of  tbe  car.  On  tbe  following  day 
Robinson  again  ai^ared  with  tbe  car,  and  it 
was  exhibited  to  Tanggard,  defendant  being 
present  Robinson  testified  that  at  this  time 
defendant  stated  that  Tanggard  and  he  were 
partners  in  tbe  business.  Botb  defendant 
and  Tanggard  deny  that  they  ever  were  in 
fact,  or  ever  represented  themselves  to  be, 
partners.  The  terms  of  sale  agreed  to  were 
as  follows:  Certain  minor  repairs  to  tbe  ma- 
chine were  to  be  made  by  tbe  vendor.  Tbe 
purchase  price  was  to  be  1310,  upon  wbicb 
was  to  be  made  an  Initial  payment  of  $100, 
tbe  balance  to  be  paid  in  Installments  of  $30 
a  month,  with  Interest  at  8  per  cent  per  an- 
num on  deferred  payments,  title  to  remain  in 
vendor  till  final  payment  Tbe  repairs  bay- 
ing been  made,  the  car  was  returned  to  the 
market  for  delivery,  but  sufficient  money  bad 
not  yet  been  raised  to  make  the  initial  pay- 
ment of  $100.  Robinson  agreed,  however,  to 
leave  tbe  automobile  at  tbe  market  and  ac- 
cept a  payment  of  $80,  tbe  balance  of  the 
Initial  payment  to  be  made  in  a  few  days. 
Tanggard  made  this  payment  by  giving  Rob- 
inson his  personal  check.  Subsequently  tbe 
conditional  sale  contract  was  executed,  nam- 
ing Automobile  Finance  Company  as  vendor 
and  East  End  Market  as  vendee,  and  signed 
"R.  &  W.  Auto  Co.,  Agent  for  Vendor^"  "East 
End  Market,  by  L  C.  Tanggard,  Vendee." 
The  contract,  which  recites  tbe  receipt  of  a 
$100  payment,  bears  date  of  July  24,  1915, 
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and  was  recorded  on  Jnly  28,  1915.  There 
was  evidence  tending  to  sbow  that  the  ma- 
chine was  delivered  to  the  East  End  Market 
more  than  ten  days  prior  to  the  recording 
of  the  contract. 

The  car  was  used  by  the  East  End  Market 
until  early  in  August,  at  which  time  the  bus- 
iness was  closed.  Tanggard  testified  that  he 
personally  Informed  Robinson  that  he  bad 
closed  the  market ;  that  he  would  therefore 
have  no  more  use  for  the  car;  that  he  un- 
derstood defendant  desired  to  purchase  It; 
that  he  would  return  the  car;  that  if  de- 
fendant did  agree  to  purchase  it,  the  condi- 
tional sale  contract  with  the  East  End  Mar- 
ket was  to'  be  canceled,  and  that  Robinson 
agreed  to  this.  Defendant  testified  that  when 
one  Burt,  an  employe  of  Tanggard,  returned 
the  car  to  Robinson  on  August  5th,  defend- 
ant went  with  him;  Ihat  he  talked  with 
Robinson  relative  to  purchasing  the  car; 
that  Robinson  agreed  to  sell  him  the  car,  and 
offered  a  conditional  sale  contract  for  signa- 
ture, which  defendant  refused  to  execute, 
stating  that  he  wanted  to  take  the  machine 
out  of  the  county,  and  that  Robinson  then 
agreed  to  sell  him  the  car  upon  an  open  ac- 
count and  give  him  the  benefit  of  the  pay- 
ment previously  made  by  Tanggard.  Defend- 
ant then  paid  Robinson  $30  upon  the  pur- 
chase price  of  the  car,  taking  Robinson's  re- 
ceipt therefor,  which  receipt  also  allowed 
credit  for  the  $30  paid  by  Tanggard.  Burt, 
who  waa  present  at  the  time.  In  the  main 
corroborated  defendant  as  to  this  transac- 
tion. Robinson  denied  that  he  at  any  time 
ever  had  a  conversation  with  Tanggard 
touching  the  cancellation  of  the  contract  of 
the  East  End  Market,  and  denied  that  he 
ever  made  any  separate  agreement  with  de- 
fendant. Thereafter  defendant  went  to  Mc- 
Millan, in  Pierce  county,  taking  the  car  with 
him.  On  two  or  three  occasions  representa- 
tives of  the  R.  &  W.  Auto  Company  called  on 
hint  personally  and  requested  payment  or  the 
return  of  the  car.  On  these  occasions  de- 
fendant stated  that  he  was  unable  to  pay 
just  then,  but  promised  payment  in  the  fu- 
ture. He  refused,  however,  to  return  the  car 
without  reimbursement  for  certain  "extras" 
he  claimed  to  have  added  to  it. 

In  the  fall  of  1915  defendant  started  to 
drive  the  car  to  Seattle  for  the  purpose,  as 
he  testified,  of  attending  a  trial.  While  en 
route  the  machine  broke  down,  and  it  was 
necessary  to  have  it  towed  to  Seattle.  It  was 
there  placed  in  storage  >»'lth  one  Kay,  defend- 
ant leaving  instructions  with  Kay  to  have 
the  machine  repaired  and  he  would  call  for 
it  later.  On  cross-examination  he  admitted 
that  afterwards,  in  order  to  pay  the  repair 
charges,  defendant  borrowed  the  money  from 
Kay,  giving  him  as  security  a  chattel  mort- 
gage on  the  car,  and  later  sold  the  car  out- 
right to  Kay.  The  Jury  found  defendant 
guilty.  From  the  Judgment  of  conviction  and 
sentence  he  appeals. 

[1]  Appellant  first  contends  that  the  infor- 


mation is  fatally  Indefinite,  in  that  it  falls 
to  specify  the  character  either  of  the  Automo- 
bile Finance  Company  or  of  the  East  End 
Market,  and  in  that  it  fails  to  allege  a  part- 
nership of  appellant  and  Tanggard.  The 
governing  statute  (Rem.  Code,  §  2629)  reads 
as  follows: 

"Eivery  person  being  in  possession  thereof,  who 
shall  remove,  concetd  or  destroy  or  connive  at 
or  consent  to  the  removal,  concealment  or  de- 
struction of  any  personal  property  or  any  part 
thereof,  upon  which  a  mortgage,  lien,  conditional 
sales  contract  or  lease  exists,  in  such  a  manner 
as  to  hinder,  delay  or  defraud  the  holder  of  such 
mortgage,  lien  or  conditimial  sales  contracts,  or 
such  lessor,  or  who,  with  intent  to  hinder,  dday 
or  defraud  the  holder  of  such  mortgage,  lien  or 
conditional  sales  contract,  or  such  lessor,  shall 
sell,  remove,  conceal  or  destroy  or  connive  at 
or  consent  to  the  removal,  concealmont  or  de- 
struction of  such  property,  shall  be  guilty  of  a 
gross  misdemeanor. 

"In  any  prosecution  under  this  section  an  al- 
legation containing  a  description  of  the  mort- 
gage, lien,  conditional  sales  contract  or  lease 
by  reference  to  the  date  thereof  and  names  of 
thd  parties  thereto,  shall  t>e  suffideutly  definite 
and  certain." 

The  information  meets  the  specific  require- 
ments of  this  section.  It  was  not  necessary 
to  allege  more. 

[2]  It  is  further  contended  that  the  infor- 
mation charges  more  than  one  crime,  in  that 
it  charges  t>oth  a  concealment  and  removal 
of  the  car.  Concealment  and  removal  are 
not  Inconsistent.  They  may  both  inhere  in 
the  same  transaction.  Though  stated  dis- 
junctively in  the  statute,  they  may  be  charg- 
ed conjunctively  In  the  information.  There 
is  no  merit  in  appellant's  criticism.  State  v. 
Meyerkamp,  82  Wash.  607,  144  Pac.  042; 
State  V.  Adams,  41  Wash.  652,  83  Pac.  1108; 
State  V.  Pettit,  74  Wash.  510,  133  Pac.  1014; 
State  V.  Klein,  162  Pac.  52;  State  v.  Wlngard, 
92  Wash.  219,  158  Pac.  725;  State  v.  Gipson, 
92  Wash.  646, 169  Pac.  792. 

[3]  It  is  next  urged  that  the  conditional 
sale  contract  was  void,  in  that  it  wds  not  fil- 
ed of  record  within  ten  days  from  the  date 
of  delivery  of  the  car  to  the  vendee.  This 
objecticm  might  properly  be  raised  If  the 
rights  of  Innocent  third  parties  were  con- 
cerned. But  tills  case  does  not  Involve  such 
paities  nor  their  rights.  The  theory  of  the 
state  has  at  all  times  been  that  appellant 
was  a  copartner  with  Tanggard  in  the  opera- 
tion of  the  market,  and  as  such  a  party  to 
the  conditional  sale  contract.  The  objection 
urged  to  the  validity  of  the  contract  could  not 
avoid  it  as  between  the  parties  thereto,  nor 
as  to  third  persons  taking  with  actual  notice. 
Wittler-Corbin  Machinery  Co.  v.  Martin,  47 
Wash.  123, 126,  91  Pac.  629 ;  Malmo  '.  Wash- 
ington Rendering,  etc.,  Co.,  79  Wash.  634,  140 
Pac.  569,  L.  R.  A.  1917C,  440. 

[4]  Both  appellant  and  Tanggard,  when  on 
the  witness  stand,  having  denied  that  they 
ever  were  partners  or  had  ever  so  represent- 
ed themselves,  counsel  for  the  state  on  cross- 
examination  laid  the  foundation  for  Impeach- 
ment by  asUog  each  it  he  did  oot  testify  up- 
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on  the  preliminary  bearing  In  tlie  Justice 
court  that  they  were  partners  in  the  East 
End  Market  Ekich  denied  that  he  bad  so 
testified.  In  impeachment  the  state  called 
several  witnesses  who  were  present  during 
that  hearing,  and  all  testified  that  both  had 
then  admitted  that  they  were  partners  in  the 
operation  ot  the  market  Appellant  now  urg- 
es, but  without  pointing  out  any  «s>ecific  rea- 
son, tliat  the  court  erred  in  receiving  this 
impeaching  evidence.  It  was  dearly  com- 
petent for  the  purpose  for  which  it  was  in- 
troduced. Its  weight  and  sufficiency  were 
for  tlie  Jury.  Bedford  v.  Spokane  Street  Ry, 
Co.,  15  Wash.  419,  424,  46  Pac.  650;  State 
V.  Fetterly,  33  Wash.  599,  603,  604,  74  Pac. 
810. 

[6]  This  evidence  should  either  have  been 
Introduced  as  a  part  of  the  state's  case  in 
chief,  or  confined  by  Instruction  to  its  im- 
peaching function.  But  appellant  asked  for 
no  such  Instruction.  He  cannot  now  com- 
plain that  the  evidence  was  not  so  confined. 

[6]  It  is  insisted  that  the  court  erred  in 
permitting  in  rebuttal  evidence  that  appellant 
sold  the  automobile  after  removing  it  to  King 
county.  It  is  first  urged  that  this  evidence 
tended  to  prove  a  crime  separate  and  dis- 
tinct from  that  charged.  There  are  certain 
well-recognized  exceptions  to  the  general  rule 
excluding  evidence,  of  distinct  crimes.  Both 
the  general  rule  and  the  exception  applicable 
here  are  well  stated  in  State  v.  Pittam,  82 
Wash.  13T,  141,  T2  Pac.  1042, 1043,  where  it  Is 
said: 

"It  is  a  well-established  rule  that  it  is  not  com- 
petent to  show  the  commission  by  the  defendant 
of  other  distinct  crimes  for  the  purpose  of  prov- 
ing that  he  ia  guilty  of  the  crime  charged;  but, 
for  the  purpose  of  construing  the  actions  or  of 
ascertaining  the  intent  of  the  defendant  in  the 
commission  of  acts  proven,  other  independent 
culpable  acts  aro  sometimes  admissible  in  evi- 
dence." 

See,  also.  State  v.  Corcoran,  82  Wash.  44, 
143  Pac.  433,  L.  R.  A.  1915D,  1015,  Ann.  Gas. 
1916E,  531,  and  cases  there  cited. 

One  of  the  elements  of  the  crime  charged 
was  the  Intent  to  hinder,  delay,  or  defraud 
the  holder  of  the  conditional  sale  contract 
It  was  as  necessary  to  prove  this  Intent  as  to 
prove  the  removal.  The  evidence  that  after 
the  removal  he  sold  the  car  was  clearly  com- 
petent to  establish  the  intent  to  defraud.  It 
was  therefore  admissible  notwithstanding  the 
fact  that  it  disclosed  a  separate  crime.  8 
R.  C.  I/.  201  et  seq.  The  court,  by  an  in- 
struction the  substance  of  which  was  request- 
ed by  appellant  himself,  confined  the  consid- 
eration of  all  evidence  of  the  sale  of  the 
car  to  its  tendency  to  prove  fraudulent  intent 
in  Its  removal. 

[7]  But  appellant  further  contends  that 
this  evidence,  if  proper  at  all,  was  admissible 
only  upon  tlie  state's  case  in  chief.  This  ob- 
jection goes  to  the  order  of  proof.  It  is  true 
that  at  the  close  of  the  state's  case  in  chief 
there  was  little,  if  any,  evidence  to  establish 
an  intent  to  binder,  delay,  and  defraud  In 


the  removal  at  the  car.  Had  appelant  then 
moved  for  a  directed  verdict  of  acquittal,  we 
cannot  say  that  it  should  not  have  been 
granted,  but  he  made  no  such  motion.  He 
voluntarily  took  the  stand  in  his  own  de- 
fense, and  on  cross-examination  admitted 
ttiat  he  not  only  removed,  but  mortgaged  and 
afterwards  sold,  the  car,  thus  supplying  the 
evidence  of  criminal  motive.  If  in  fact  the 
conditional  sale  contract  was  never  canceled. 
The  evidence  of  third  persons  to  the  same 
effect  was  not  rebuttal,  but  corroboration, 
of  appellant's  cross-examination.  It  should 
have  been  excluded  on  that  ground,  but  in- 
asmuch as  it  corroborated  an  admitted  fact, 
its  reception  out  of  order  was  plainly  harm- 
less. 

[8]  Appellant  assigns  as  error  the  giving 
ot  13ie  following  instruction: 

"Under  the  law  a  written  contract  which  has 
been  entered  into  between  two  parties  cannot 
be  varied  or  changed  by  any  oral  agreement  or 
statements  of  the  parties.  The  written  agree- 
ment must  control  and  supersede  such  oral 
agreements.  Tho  contract  referred  to  is  a  con- 
ditional sales  contract  between  the  East  End 
Market  and  the  Automobile  Finance  Company. 
They  are  the  only  parties  bound  by  such  con- 
tract and  the  only  parties  having  any  right 
under  such  contract  ♦  *  *  A  contract  simi- 
lar to  the  one  just  mentioned  Is  bindinR  upon 
the  parties  who  enter  into  the  same  and  retains 
its  full  legal  effect  until  such  time  as  sach  con- 
tract ie  discharged  according  to  law.  Such  a 
contract  is  discharged  and  will  have  no  further 
legal  eflfect  when  It  has  been  fully  performed  be- 
tween the  parties  and  each  has  done  tbose  things 
which  it  agreed  to  do,  in  the  contract.  Fur- 
ther, such  a  contract  may  be  discharged  by  an 
express  agreement  of  the  parties  whereby  each 
of  them  waives  further  i>erformance  on  the 
part  of  the  other.  Such  an  agreement  to  dis- 
charge the  contract  may  be  made  orally  or  in 
writing  by  all  the  parties  to  tho  contract  Un- 
til the  contract  has  been  discharged  in  one  of 
the  manners  just  indicated,  it  continues  in  full 
force  and  legal  effect" 

It  will  be  noted  that  the  first  sentence  of 
this  Instruction  is  not  a  correct  statement  of 
the  law,  unless  it  be  confined  to  prior  oral 
agreements.  But  It  is  not  so  confined  except 
by  a  most  vague  inference  in  the  second 
sentence.  W!hen  it  is  recalled  that  appel- 
lant's whole  defense  in  this  case  was  that  the 
original  conditional  sale  contract  had  been 
abrogated  by  a  verbal  sole  to  himself  on 
open  account,  it  is  plain  that  this  equivocal 
Instruction  may  have  been  very  prejudicial 
by  leading  tbe  Jury  to  believe  that  such  a 
contract  would  not  discbarge  the  original 
written  contract.  Since  we  cannot  say  that 
the  jury  did  not  so  infer,  we  are  constrained 
to  hold  that  this  instruction  was  both  erro- 
neous and  prejudicial.  The  court  should  have 
Instructed  plainly  upon  the  theory  of  appel. 
lout's  defense  to  the  effect  that,  if  the  Jury 
found  that  Robinson  did  orally  contract  to 
sell  appellant  tbe  car  on  open  account,  and 
if  under  all  the  circumstances  appellant  had 
reason  to  believe,  and  did  beUeve,  that  Robin- 
son had  authority  as  agent  for  the  Automo- 
bile Finance  Company  to  make  suCh  a  con- 
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tract,  appellant  could  not  be  fonnd  gnUty  as 
charged. 

There  are  many  other  assignments  of  er- 
ror, but  they  are  either  without  merit,  or 
touch  questions  which  will  hardly  arise  upon 
a  retrial. 

The  Judgment  Is  reversed,  and  the  canse 
ren^^anded  for  a  new  trlaL 

HOLCOMB,  MOUNT,  FULLEBTON,  and 
PABKESi,  33.,  concur. 


WAI/TKBS  et  ux.  v.  CITY  OF  SEAOTrLB. 
(No.  13938.) 


(Supreme  C!ourt  of  Washington. 
1917.) 


Aug.  17, 


1.  Negligence    «=»  136(26)  —  Taking    Case 

FROM  JUBY — CONTBIBUTOET  NEGUGKNCE. 

Before  a  court  will  be  justified  in  taking 
from  the  jury  the  question  of  contributory  negli- 
gence, the  acts  done  must  be  so  palpably  negli- 
gent that  there  can  be  no  two  opinions  concern- 
ing them. 

2.  Municipal  Corpoeationb  «=»706(4) — ^Use 
OF  Stbeetb— Negligence— Failube  to  Obey 
Ordinance. 

Failure  to  obey  a  traffic' statute  or  ordinance 
is  not  negligence  per  se,  unless  the  complain- 
ing party  is  one  for  whose  benefit  the  statute  or 
ordinance  was  enacted. 

3.  Municipal  Corporations  ®=»806(2)— De- 
fective Streets— Injueie»— Passing  Over 
Defective  Street. 

It  is  not  negligence  per  se  to  pass  over  a 
defective  street  when  there  is  no  convenient 
way  of  going  around  it 

4.  Appeal  and  Erbob  «=»1(X)1(1)  —  Munici- 
pal Corporations  «=»821(4)  —  (Review  — 
Jury  Question— Defbctivb  Street. 

Ordinari^  whether  a  street  is  safe  is  a 
question  for  the  jury,  and  their  finding  will  not 
be  disturbed  unless  absolutely  unsupported  by 
the  evidence. 

5.  Municipal  Corporations  i3=>821(3,  20)  — 
Personal  Injuries  —  Defective  Street  — 
Question  for  Jubt. 

In  an  action  for  injuries  from  the  overturn- 
ing of  plaintiff's  automobile  truck  due  to  alleged 
condition  of  defendant  city's  street,  questions 
of  negligence  and  contributory  neghgence  held 
for  jury. 

6.  Municipal  Cobporations  €=>816(11)— De- 
fective Streets — Pebsonal  Injuries — Fil- 
ing of  Ci^AiM- Sufficiency. 

In  the  claim  of  damages  presented  to  the 
city,  the  negligence  of  the  city  in  permitting  the 
defective  planking,  the  hole  in  the  intersection  of 
streets  named,  and  the  precipitous  grade  was  set 
forth.  No  mention  was  made  of  the  wet  and 
slippery  condition  of  the  steep  grade  at  the  time 
of  the  accident,  but  that  condition  was  shown 
over  objections  by  defendant  at  the  trial.  Held, 
that  the  evidence  was  admissible,  as  the  claim 
was  not  misleading  and  substantially  complied 
with  the  ordinances. 

7.  Municipal  Corporations  «=»822(1)— Con- 
tradictory  Instructions— Negligence. 

The  instruction  that,  if  you  find  that  the 
city  was  guilty  of  negligence  which  was  the 
proximate  cause  of  plaintiff's  injury,  plaintiff 
will  be  entitled  to  recover,  although  at  the  time 
that  he  was  operating  his  truck  he  was  negligent 
in  operating  it  in  excess  of  the  speed  of  the 
state  law,  provided  such  negligence  was  only  a 
remote  canse  or  a  mere  condition  of  the  accident, 
and  tiie  instruction  that  the  violation  of  a  city 


ordinance,  if  not  proximate  cause  of  the  injury, 
is  not  such  negligence  as  will  bar  recovery,  were 
not  in  contradiction  of  that  part  of  ano&er  in- 
struction that  if  the  negligence  of  the  plaintiff 
is  established,  it  makes  no  difference  how  neg- 
ligent defendant  is,  the  plaintiff  cannot  recover, 
and  that  if  the  negUgencc  of  plaintiff  contribut- 
ed to,  concurred,  or  co-operated  with,  or  helped 
to  produce,  the  damage.  It  would  bar  plaintiff 
from  recovery. 

8.  Trial  «=»2.'52(8)  —  Injtjbieb  fkov  Defec- 
tive Street — Instruotionb— CoNFORMirr  to 
Evidence. 

Where  there  was  nothing  in  the  circum- 
stances showing  that  plaintiff  should  have  known 
of  the  dangerous  condition  of  the  street,  an  in- 
struction that  "if  you  further  find  from  the  evi- 
dence that  plaintiff  knew  of  this  condition  and 
attempted  to  descend  the  hill"  with  a  truck  load- 
ed with  feed,  it  was  his  duty  "to  exercise  a  de- 
gree of  care  commensurate  with  conditions  that 
he  knew  existed,"  etc.,  was  not  bad  for  not  in- 
structing on  the  element  of  potential  knowledge. 

9.  Trial  <S=>252(8),  260(8)  —  Requests  —  In- 
structions Albeadt  Given. 

An  instruction  that,  "If  the  operator  of  the 
machine  knows,  and  in  the  exercise  of  reasonable 
prudence  or  caution  ought  to  know,  the  dan- 
gers attending  upon  the  driving  of  an  automo- 
bile loaded  with  freight  down  a  grade  of  12  per 
cent,  terminating  in  a  level  street,  it  is  his  duty 
to  so  have  his  automobile  under  such  control  that 
he  could  stop  it  upon  the  appearance  of  any  dan- 
ger, it  being  the  rule  that  the  driver  of  a  ma- 
chine must  take  notice  of  the  road,"  was  given 
in  another  instruction  with  the  exception  of  the 
element  of  what  plaintiff  should  have  known, 
and  its  refusal  was  not  error,  where  there  was 
nothing  in  the  case  making  such  knowledge  an 
element  of  contributory  negligence. 

10.  Tbial  <s=»191(7)—Ih8teuctionb— Assum- 
ing Facts. 

Instructions  which  assumed  that  an  automo- 
bile was  an  agency  dangerous  to  plaintiff,  where- 
as an  automobile  is  not  necessarily  a  danger- 
out  device,"  but  an  ordinary  vehicle  not  to  be 
classed  with  "dangerous  instrumentalities,"  were 
properly  refused. 

11.  Trial  ®=>191(7)—Instkuction»— Assum- 
ing Facts— Negligence. 

Where  the  instructions  requested  assumed 
that  plaintiff  was  chargeable  with  reckless  or 
heedless  use  of  his  automobile  in  a  locality 
where  the  peril  from  its  use  was  obvious,  they 
were  properly  refused,  where  such  assumptions 
were  not  warranted  by  the  evidence. 

Department  2.  Appeal  from  Superior 
Court,  King  (3ounty ;   John  S.  Jurey,  Judge. 

Action  by  N.  R.  Walters  and  wife  against 
the  City  of  Seattle.  Judgment  for  plaintiffs, 
and  defendant  appeals.   Affirmed. 

Hugh  M.  OaldweU  and  Frank  S.  Griffith, 
both  of  Seattle,  for  appellant.  Beeler  &  Sul- 
livan, of  Seattle,  for  respondents. 

HODOOMB,  J.  In  this  action  respondents 
recovered  judgment  for  damages  for  personal 
injuries  sustained  by  respondent  N.  R.  Wal- 
ters as  the  result  of  the  overturning  of  his  au- 
tomobile truck,  due  to  the  alleged  dangerous 
condition  of  one  of  the  appellant's  streets. 

The  facts,  briefly  stated,  are  as  follows: 
Lake  Dell  avenue  and  East  Alder  street,  both 
within  the  city  of  Seattle,  form  what  Is  com- 
monly known  as  Dake  Dell  drive.  East  Alder 
street  forms  the  east  end  of  Lake  Dell  drive, 
and  runs  approximately  east  and  west  and 
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Intersects  Erie  street  and  Lakeside  avenue. 
Both  of  the  latter  nm  north  and  south. 
Lakeside  avenue  parallels  Lake  Washington. 
EMe  street  Is  one  blodc  west  of  Lakeside  ave- 
nae.  Lake  Dell  drive  approaches  Lakeside 
avemie  from  Thirty-Second  Avenue  South  in  a 
series  of  curves,  turns,  and  grades,  the  grades 
varying  from  2  to  12  per  cent  East  Alder 
street  from  Erie  street  to  L&keside  avenue 
descends  at  a  grade  of  12  per  cent.  Lake 
Dell  drive  Is  the  only  street  or  roadway  that 
can  be  used  by  commercial  vdiicles  In  reach- 
ing Lesdii  Park  boat  and  ferry  landing.  In 
November,  1916,  the  appellant  finished  ttie 
work  of  planking  East  Alder  street,  save  at 
the  tntersection  of  E2ast  Alder  street  and 
Lakeside  avenue.  Lakeside  avenue  is  a  grav- 
eled and  macadamized  street  The  planking 
at  the  intersection  point  was,  according  to 
the  contention  of  the  respondent,  left  broken, 
rough,  and  uneven,  and  there  was  a  hole 
about  SO  feet  in  length,  from  6  to  8  Inches  in 
depth,  and  IH  to  2  feet  in  width,  which,  at 
the  time  of  the  accident  was  full  of  water. 
In  order  to  ay<rid  this  bole  it  wa^  necessary 
for  vehicles  driving  down  East  Alder  street 
to  turn  out  of  the  regular  Une  of  travel  and 
drive  to  the  wrong  side  of  the  street  by  turn- 
ing towards  the  left  which  respondent  did. 
There  was  a  triangular  space  in  the  intersec- 
tion about  27  feet  in  greatest  width,  left  tm- 
macadamized  and  unpaved  and  usually  mud- 
dy and  soft  over  which  vehicles  at  this  time 
were  unable  to  pass. 

Respondent  Is  a  resident  of  the  town  of 
Bellevue,  Wash.,  located  upon  the  east  shore 
of  Lake  Washington,  and  there  owns  and  op- 
erates a  feed  store.  In  the  operation  of  this 
business  he  uses  a  one-ton  Ford  automobile 
truck.  At  the  time  of  the  accident  he  bad 
been  driving  an  automobile  about  three 
months.  In  going  to  and  from  Seattle  it  is 
customary  for  residents  of  Bellevue  to  use  the 
ferry  which  has  its  landing  place  at  Leschl 
Park  in  Seattle.  In  getting  to  and  from  this 
landing  it  is  necessary  for  trucks  to  use  the 
Lake  Dell  drive  and  Lakeside  avenue.  It 
was  also  customary  for  Walters  to  drive  bis 
truck  to  Seattle  and  purchase  merchandise 
for  bis  store.  On  December  4,  1915,  he  made 
one  of  these  trips.  After  calling  at  various 
wholesale  places  and  making  purchases  else- 
where, at  about  4  p.  m  he  started  down  Lake 
Dell  drive.  He  made  the  run  on  the  right 
side  of  the  street  without  dlfiBculty  until  he 
came  to  the  East  Alder  street  section  of  the 
drive,  at  a  point  a  distance  of  about  230  feet 
west  of  Erie  street  The  territory  Just  west 
of  Erie  street  for  a  distance  of  four  or  five 
blocks  has  considerable  elevation,  so  that  the 
drainage  during  the  rainy  season  flows  to- 
wards the  east  and  this  seepage  of  water 
constantly  keeps  the  planking  aa  East  Alder 
street  wet  and  slippery,  in  which  condition  it 
was  at  that  time.  At  this  point  to  ose  the 
respondent's  own  language: 

"I  was  going  down   what  is  known   as  tbe 
Lake  Dell  drive  plank  toad,  and  had  on  a  load 


of  feed,  and  it  was  pretty  alippery,  and  I  held 
the  truck  nnder  control  all  rfght  until  I  came 
down  to  this  last  steep  pitch  on  East  Alder 
street,  and  it  seemed  to  be  steeper  there  than 
any  other  part  of  the  street  and  my  brakes  fail- 
ed to  hold." 

He  farther  testified  that  the  brakes  in  the 
car  had  been  renewed  that  day  and  were  In 
good  condition,  and  that  they  failed  to  hold 
because  of  the  slippery  condition  of  the  steep 
descent  to  the  intersection  of  Lakeside  ave- 
nue. Walters  ran  down  Blast  Alder  street 
and  at  the  time  he  came  to  the  intersection 
with  Lakeside  avenue  he  estimates  that  he 
was  going  at  a  rate  of  speed  of  from  9  to  11 
miles  an  hour.  When  he  came  to  the  last 
part  of  the  planking,  where  It  was  rough,  he 
started  to  make  a  turn  to  run  south  on  Lake- 
side avenue.  His  truck  tilted  to  the  left  and 
ran  on  two  wheels  until  It  came  to  the  depres- 
sion or  hole,  when  it  tipped  over  on  its  left 
side.  He  was  caught  under  the  truck,  and 
his  leg  so  badly  crushed  that  it  was  neces- 
sary to  amputate  It 

It  would  seem  well  to  note  In  passing  that 
the  dty  of  Seattle  has  not  seen  fit  to  Intro- 
duce evidence  in  denial  of  some  of  the  mat- 
ters brought  out  in  the  respondent's  evidence. 
Only  two  witnesses  were  caUed  on  the  part 
of  tlie  city,  and  they  were  two  police  officers, 
one  of  whom  was  the  ambulance  driver  who 
was  sent  out  to  the)  scene  of  the  accident 
when  it  was  reported.  Tixe  only  one  who 
seemed  to  be  able  to  tell  anything  about  what 
happened  was  a  motorcycle  policeman,  who 
testified  to  having  knowledge  of  the  condition 
of  tbe  drive  at  this  place;  that  he  had  be^a 
down  there  before  on  the  same  afternoon  of 
that  accident,  and  he  knew  that  the  hole 
was  there.  The  statements  of  this  witness 
would  tend  to  show  that  the  truck  could  not 
have  been  going  at  a  very  excessive  rate  of 
speed,  for  the  car  did  not  appear  to  be  brtAen 
up.  It  Is  also  to  be  note<l  that  as  to  the  ques- 
tion of  notice,  the  dty  did  not  heed  the  re- 
quests to  repair  the  street  made  by  the  wit- 
ness Helgeson  a  few  weeks  before  this  acci- 
dent It  woiad  an>ear  that  the  dty  of  Seat- 
tle, a  few  weeks  prior  to  the  trial  of  this 
cause,  r^oired  the  driveway  at  the  particu- 
lar spot  in  question  herein.  There  was  also 
evidence  that  other  vehicles  had  overturned 
at  this  particular  spot,  and  that  a  man 
drove  over  this  same  block  oa  East  Alder 
street,  and  his  horses  were  not  able  to  hold 
back  the  wagon. 

Appellant  requested  the  court  to  instruct 
the  jury  to  return  a  verdict  for  It  which  was 
refused.  Motion  was  duly  made  for  a  Judg- 
ment non  obstante  veredicto,  filed  before  the 
entering  of  any  Judgment,  and  a  motion  for 
a  new  trial  was  duly  made.  Both  of  these 
motions  were  denied. 

Appellant  gave  nine  assignments  of  error 
on  the  part  of  the  trial  conrt  grouped  nn- 
der three  points. 

[1]  I.  As  to  point  1.  It  has  long  been  the 
rale  ot  this  conrt  that  before  a  court  will  be 
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jusOfled  lin  taking  from  the  Jnry  tbe  question 
of  contributory  negligence,  the  acts  done  must 
be  80  palpably  negligent  that  there  can  be  no 
two  opinions  concerning  them.  McQuillan  t. 
Seattle,  10  Wash.  464,  38  Pac.  U19,  45  Am. 
St.  Rep.  799 ;  Traver  v.  Spokane  St  Ry.  Co., 
25  Wash.  225,  66  Pac  284. 

[2]  The  failure  to  obey  a  traffic  statute  or 
ordinance  Is  not  negligence  per  se  unless  the 
complaining  party  Is  one  for  whose  benefit 
the  statute  or  ordinance  was  enacted,  ^ger- 
strom  r.  Lawrence,  64  Wash.  245,  116  Pac. 
876;  Rampon  v.  Wash.  Water  Power  Co., 
162  Pac.  514,  L.  R.  A.  1917C,  998;  Bogdan 
V.  Pappas,  164  Pac.  208. 

The  object  of  a  traffic  ordinance  or  statute 
regulating  speed  of  vehicles  at  crossings  Is  to 
protect  pedestrians  and  other  users  of  the 
streets,  and  to  avoid  collisions.  Rampon  v. 
Wash.  Water  Power  Co.,  supra. 

In  the  case  of  Archibald  v.  Lincoln  Coun- 
ty, 50  Wash.  55,  96  Pac.  881,  the  court  adopts 
as  its  view  of  a  correct  statement  of  the  law 
the  following  instruction,  which  was  ap- 
proved by  the  Kansas  Court  of  Appeals  In 
the  case  of  Falls  Township  v.  Stewart,  3 
KaiL  App.  403,  42  Pac.  926: 

"Knowledge  by  a  person  of  a  defective  or  dan- 
gerous condition  of  a  public  highway  and  the  use 
of  it  notwithstanding  such  knowledge  are  not 
of  themselves  negligence.  If  the  necessities  of 
a  person's  business  require  him  to  use  a  defec- 
tive or  dangerous  highway,  be  may  use  it  not- 
withstanding he  knows  its  defects  and  dangers. 
Such  knowledge  only  requires  an  increased  cau- 
tion and  diligence  to  avoid  injury.  In  other 
words,  although  a  person  is  required  to  exercise 
only  ordinary  care  and  prudence,  yet  such  care 
and  prudence  must  be  commensurate  with  the 
necessities  of  the  case,  and  maintain  a  constant 
level  with  the  dangers  of  the  situation." 

[S]  It  Is  not  negligence  per  se  to  pass  over 
a  defective  highway  when  there  Is  no  con- 
venient way  of  going  around  It.  Blnseldler 
V.  Whitman  County,  22  Wash.  888,  60  Pac. 
1122. 

[4]  Ordinarily  whether  a  street  Is  safe  is  a 
question  for  the  jury,  and  their  finding  will 
not  be  disturbed  unless  absolutely  unsup- 
ported by  the  evidence.  Saylor  v,  Mcmtesano, 
11  Wash.  328,  38  Pac.  653. 

[E]  Under  the  facts  here  we  cannot  say 
that,  as  a  matter  of  law,  the  city  was  not 
negligent,  nor  that  the  respondent  was  guilty 
of  contributory  negligence.  Upon  respond- 
ent's evidence  he  did  all  he  could  be  expected 
to  do  to  avoid  the  defect  In  the  street  cross- 
ing. The  motion  for  Instructed  verdict  for 
the  dty  was  therefore  properly  denied. 

[6]  II.  In  the  claim  of  damage  presented 
to  the  dty  the  negligence  of  the  dty  In  per- 
mitting the  defective  planking,  the  hole  In 
the  Intersection  of  £iast  Alder  street  and 
liakeslde  avenue,  and  the  predpitous  grade 
from  Erie  street  to  Lakeside,  was  set  forth. 
No  mention  was  made  of  the  wet  and  slip- 
pery condition  of  the  steep  grade  on  East 
Alder  street  at  the  time  of  the  acddent,  and 
that  condition  was  shown,  over  objections  by 
appellant,  at  the  trial.    It  was  stated,  bow> 


ever,  that  the  grade  of  the  approacblng  street 
was  predpitous  for  a  distance  of  one  block. 
The  purpose  of  the  ordinance.  In  requiring  a 
claimant  to  ffie  a  claim  giving  notice  of  the 
place  where  the  Injury  Is  alleged  to  have  oc- 
curred and  the  nature  of  the  defect  or  omis- 
sion causing  the  same,  is  to  enable  the  dty's 
agents  to  accurately  locate  tbe  place  of  in* 
jury,  and  the  alleged  defects  or  omissions, 
and  so  be  Informed  whether  to  adjust  the 
claim  or  prepare  Its  defense  thereto.  Of 
course  the  wet  and  slippery  condition  of  a 
predpitous  approach  to  a  street  Intersection 
Is.preaumably  not  permanent,  and  Is  a  defect 
Imputable  not  to  the  dty,  but  to  the  phenom- 
ena of  nature;  but  It  Is  a  condition  known 
to  occur,  and  it  Is  one  which  the  dty  was 
bound  to  consider  In  relatlcm  to  surrounding 
conditions  which  were  under  its  control,  U  It 
bad  any  relation  to  a  situation  that  might 
arise  frcxn  the  n^llg^ice  of  the  dty.  Short 
V.  Spokane,  41  Wash.  267,  83  Pac.  183.  In 
the  case  of  Falldin  v.  Seattle,  50  Wash.  561, 
97  Pac.  658,  Judge  Dunbar,  in  discussing  the 
suffidency  of  the  description  in  a  dalm  filed 
with  the  dty  of  Seattle  under  the  same  char- 
ter provision  here  tn  question,  says: 

"This  court  has  uniformly  held  that  require- 
ments of  this  kind  must  be  reasonable,  and  that 
a  reasonable  compliance,  with  such  requirements 
was  all  that  could  be  demanded.  •  •  • " 
Hammock  r.  Tacoma,  40  Wash.  589,  82  Pac. 
893;  Ellis  v.  SeatUe,  47  Wash.  578,  92  Pac 
431;  Mulligan  v.  Seattle,  42  Wash.  264,  84  Pac 
721;  IJndquist  v.  Seattle,  67  Wash.  230,  121 
Pac  449. 

Substantial  compliance  Is  aU  that  Is  re- 
quired. Short  V.  Spokane,  supra;  Maggs  v. 
Seattle,  86  Wash.  427,  150  Pac.  612.  The 
claim  here  In  question  was  not  misleading, 
and  substantially  compiled  with  the  ordi- 
nance. 

III.  Appellant's  third  point  contains  a  dis- 
cussion of  a  number  of  assignments  of  error 
involving  several  propositions,  and  a  group 
of  Instructions,  requested  by  appellant  and 
others  and  given  by  the  court,  upon  the  sub- 
ject of  negligence  and  contributory  negli- 
gence. Appellant  requested  the  following  In- 
strpctlon: 

"(2)  A  want  of  caution  to  avoid  Injury,  where 
the  duty  of  use  with  caution  is  incumbent,  and 
a  reckless  or  heedless  use  of  dangerous  agendea 
in  localities  where  the  perU  from  their  use  is 
obvious,  is  negUgence.  The  degree  of  care  re- 
quired in  the  use  and  operation  of  a  machine  or 
vehicle  upon  the  streets  of  a  city  depends,  not 
only  upon  the  condition  of  the  streets,  but  also 
upon  the  dangerous  character  of  the  machine 
or  vehicle  and  its  liability  to  do  injury.  The 
more  dangerous  its  character  and  tbe  greater 
its  liability  to  do  injury,  the  (n^eater  the  degree 
of  care  and  caution  required  to  be  used  in  its 
use  and  operation.  It  is  therefore  the  duty  of 
a  person  operating  an  automobile  or  any  other 
vehicle  upon  a  public  highway  to  use  reasonable 
care  in  its  operation  to  move  it  at  a  rate  of  spc«d 
reasonable  under  the  circumstances  and  cauae  it 
to  slow  up  or  stop  if  need  be  when  the  danger 
is  imminent,  or  could  by  the  exercise  of  reason- 
able care  be  seen  or  known  in  time  to  avoid  acd- 
dent. The  person  having  the  management  of 
the  automobile  is  required  to  use  such  reasona- 
ble care,  circumspection,  prudence,  and  discre- 
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tion  aa  the  dreamfltaiiCM  requin,  an  increase  of 
care  being  required  where  there  is  an  increase  of 
danger." 

Also: 

"(5)  If  the  operator  of  a  machine  knows,  or  in 
the  exercise  of  reasonable  prudence  and  caution 
ought  to  know,  the  dangers  attendant  upon  the 
driving  of  an  antomobUe  loaded  with  freight 
down  a  grade  of  12  per  cenL  terminating  in  a 
level  street,  it  is  his  duty  to  so  have  his  automo- 
bile under  such  control  that  be  conld  stop  it  up- 
on the  appearance  of  any  danger;  it  being  the 
rule  that  the  driver  of  a  macUlM  must  take 
notice  of  the  road." 

Another  Instruction  was  requested  as  fol- 
lows: 

"(3)  If  you  believe  from  the  evidence  that  the 
plaintiff  at  the  time  of  the  accident  was  running 
his  automobile  at  such  a  hi^h  rate  of  speed  as 
prevented  him  from  maintaining  control  of  it, 
such  rate  of  speed  was  unreasonable,  and  the 
plaintiff  cannot  recover  in  this  action." 

Upon  the  question  at  oontrlbntory  negli- 
gence the  court  gave  the  following  Instruc- 
tions: 

"(12).  If  you  £nd  from  a  fair  preponderance 
of  the  evidence  that  Lake  Dell  place  and  East 
Alder  street  consisted  of  a  series  of  curves  up- 
on a  ^ade  reaching  from  the  top  of  the  hiU  to 
Lakeside  avenue,  and  if  you  further  find  from 
the  evidence  that  the  plaintiff  knew  of  this  con- 
dition and  attempted  to  descend  the  hill  on 
those  streets  with  a  truck  loaded  with  feed, 
then  I  charge  you  that  it  was  the  duty  of  the 
plaintiff  to  exercise  a  degree  of  care  commen- 
surate with  the  conditions  that  he  knew  exist- 
ed by  reason  of  the  curves  and  grades,  and  if  you 
find  from  a  fair  preponderance  of  the  evidence 
that  the  plaintiff  failed  to  use  such  care  and  cau- 
tion as  tne  curves  and  grades  on  said  street  re- 
quired him  to  exercise,  and  that  would  be  such 
care  and  caution  as  a  reasonably  prudent  person 
would  have  exercised  under  like  or  similar  cir- 
cumstances, and,  by  the  failure  to  use  such  care 
as  I  have  before  defined  to  you,  caused  or  con- 
tributed to  the  injury  suffered  by  the  plaintiff, 
and  was  the  proximate  cause  thereof,  then  he 
cannot  recover  in  this  action,  and  your  verdict 
should  be  for  the  defendant." 

"(0)  You  are  instructed  that  the  affirmative 
defense  contained  in  the  answer  of  the  defend- 
ant to  the  complaint  is  the  defense  of  contribu- 
tory negligence  on  the  part  of  the  plaintiffs,  and 
that  contributory  negligence  on  the  part  of  the 
plaintiffs,  if  established  by  the  evidence,  under 
the  instructions  of  the  court  given  yon  in  that 
regard,  is  a  complete  defense  to  the  action  of 
such  plaintiffs,  and  precludes  any  recovery  on 
the  part  of  the  plaintiCTs,  and  it  is  immaterial 
to  such  defense,  when  contributory  negligence 
is  established,  to  what  extent  the  defendant  may 
have  been  negligent  also  in  the  matter.  You 
are  also  instructed  in  this  regard  that  contribu- 
tory negligence  is  an  affirmative  defense,  and 
that  the  burden  of  proof  is  upon  the  defendant 
alleging  it  to  establish  contributory  negligence 
on  the  part  of  such  plaintiff  by  a  preponderance 
of  the  evidence.  Ton  are  further  instructed  in 
this  regard  that  the  term  'contribntorv  negli- 
gence' aa  used  in  these  instructions  ana  in  the 
case  is  defined  and  explained  to  you  as  fol- 
lows: Such  an  act  or  omission  on  the  part  of  the 
plaintiff,  amounting  to  want  of  reasonable  and 
ordinary  care,  as  contributing  to,  or  concur- 
ring or  co-operating  witii,  the  negligent  act  of 
the  defendant,  is  the  proximate  cause  of  the  in- 
jury and  damage  complained  of,  that  is,  such 
negligence- on  the  part  of  such  plaintiff  as  helped 
to  produce  the  Injury  and  damage  complained 

"(15)  Ton  are  instructed  that  if  you  find  that 
the  defendant,  the  city  of  Seattie,  was  guilty  of 
negligence,  as  alleged  in  plaintiffs'  complaint. 


which  negligence  was  the  direct  Snd  proxima'te 
cause  of  the  injury  that  the  plaintiff  N.  R.  Wal- 
ters sustained,  if  any,  the  plaintiffs  will  be  en- 
titled to  recover,  even  though  the  plaintiff  N.  R. 
Walters  at  the  time  he  was  operating  his  auto 
truck  down  £ast  Alder  street  may  have  been 
guUty  of  negligence  in  operating  his  automobile 
truck  at  a  rate  of  speed  in  excess  of  the  state 
law,  if  you  further  find  that  the  negligence  of  tie 
plaintiff  N.  R.  Walters,  in  this  regard,  was  only 
a  remote  cause  or  a  mere  condition  of  the  ac- 
cident." 

"(18)  I  instruct  you  that  the  violation  of  a 
dty  ordinance  is  not  such  negligence  as  will  bar 
recovery,  unless  such  violation  is  the  proximate 
cause  of  an  accident.  And  in  this  regard  I  in- 
struct you  that,  even  though  you  may  find  that 
the  plaintiff  N.  R.  Walters  drove  his  motor 
truck  around  the  comer  of  Bast  Alder  street  and 
Lakeside  avenue  at  a  rate  of  speed  in  excess  of 
eight  miles  per  hour,  and  in  violation  of  the  or- 
dinance of  the  city  of  Seattie,  yet,  if  you  further 
find  that  the  speed  at  which  the  auto  truck  was 
traveling  was  a  remote  cause  or  a  mere  c<«idition 
of  the  accident,  as  allej^ed  in  plaintiffs'  com- 
plaint, it  you  find  an  accident  dfd  occur,  and  if 
yon  further  find  that  the  defendant  was  negli- 
gent in  the  way  and  manner  in  which  it  kept 
and  maintained  East  Alder  street  and  Lakeside 
avenue  at  the  intersecting  point  thereof,  and 
the  way  and  manner  in  whicn  the  city  kept  the 
lower  crosswalk,  as  alleged  in  plaintiffs'  com- 
plaint, all  of  which  negligent  act  or  acts,  if 
any,  were  the  direct  and  proximate  cause  of 
the  injury  that  the  plaintiff  N.  R.  Walters  sus- 
tained, if  any,  then  your  verdict  shall  be  for  the 
plaintiffs  and  against  the  defendant." 

[7]  It  Is  contended  that  the  last  two  In- 
structions contradict  that  part  of  Instruction 
No.  9  which  says,  if  the  negligence  of  the 
plaintiff  Is  established.  It  makes  no  difference 
how  negligent  the  defendant  is,  the  plaintiff 
cannot  recover,  and  conflicts  with  that  por- 
tion of  such  Instruction  which  told  the  jury 
that,  If  the  negligence  of  the  plaintiff  con- 
tributed to,  concurred,  or  co-operated  with, 
or  helped  to  produce  the  damage,  It  would 
bar  the  plaintiff  from  recovery.  We  do  not 
SO  consider  them.  Instruction  No.  12  correct- 
ly charged  the  jury  as  to  the  degree  of  care 
Incumbent  upon  respondent,  and  that  any 
omission  thereof  which  caused  or  contributed 
to  and  was  the  proximate  cause  of  the  injury 
barred  recovery.  Instruction  No.  9  was  cor- 
rect in  defining  the  law  of  contributory  neg- 
ligence and  the  burden  of  proof  thereof,  and 
Nos.  IS  and  17  are  in  no  way  inconsistent 
therewith,  but  state  the  law  correctly  as 
stated  in  the  discussion  under  point  No.  1  of 
this  opinion. 

[8]  It  Is  farther  contended  that  Instruction 
No.  12  did  not  contain  the  element  of  poten- 
tial knowledge,  but  only  instructed  as  to  the 
necessity  of  actual  knowledge  on  the  part  of 
the  resiMndent  as  to  the  defective  condition 
of  the  road.  Polk  v.  Spokane  Interstate 
Fair,  73  Wash.  610,  132  Pac.  401,  is  dted  In 
support  of  the  view  that  the  court  improperly 
limited  the  defense  to  respondent's  actual 
knowledge  In  the  use  of  the  phrase  "and 
plaintiff  Icnew,"  that  respondent  was  charge- 
able, not  only  with  what  he  knew,  but  with 
what  under  the  given  circumstances  he  should 
have  hnovm.  But  the  defense  referred  tp  In 
the  cited  case  was  the  defense  of  assumption 
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of  risk ;  and  the  statement  of  tbe  case  shows 
that  the  risk  referred  to  was  a  long-standing 
and  dangerous  risk  of  which  the  respondent 
In  that  case  either  had  actual  knowledge  or, 
as  shown  by  the  circumstances,  should  have 
known.  Neither  Is  the  case  of  Zellers  v.  Bel- 
lingham,  83  Wash.  601,  145  Pac.  613,  In  point. 
There  it  was  said  that  the  city  in  its  exercise 
of  control  of  the  operation  of  certain  ma- 
chinery and  apparatus  was  liable  either  for 
actual  knowledge  or  oonstructiTe  knowledge. 

[9]  The  substance  of  requested  instruction 
No.  5  was  given  in  Instruction  No.  12,  with 
the  exception  of  the  element  of  what  the  re- 
spondent should  have  known.  There  was 
nothing  in  the  case  which  made  this  an  ele- 
ment of  contributory  negligence  on  the  part 
of  respondent,  since  the  testimony  is  uncon- 
troverted  that  the  respondent  had  seldom 
driven  do.wn  East  Alder  street  and  across  this 
street  intersection,  that  he  had  not  been  down 
the  street  for  at  least  two  weeks  previous  to 
the  day  In  question,  and  that  tbe  hole  In  the 
street  crossing  was  ususdly  filled  with  water 
so  that  its  depth  could  not  be  determined. 

Under  the  instructions  given  by  tbe  court 
the  Jury  were  required  to  ascertain  and  de- 
termine from  the  evidence  what  was  the 
proximate  cause  of  the  accident;  whether  it 
was  a  defective  condition  in  the  street,  or 
the  way  and  manner  in  which  respondent 
drove  his  auto  truck  down  Elast  Alder  street. 
The  instructions  given  .were  correct,  and 
were  not  misleading  or  confusing.  Bogdan  v. 
Pappas,  164  Pac.  208;  Rampon  v.  Wash. 
Water  Power  Co.,  162  Pac.  514,  L.  R.  A. 
1917C,  098. 

[10]  The  instructions  2  and  6  requested  by 
appellant  are  incorrect  for  the  reason  that 
they  assume  that  the  automobile  in  itself 
was  an  agency  dangerous  to  the  occupant 
himself.  An  automobile  is  not  necessarily  a 
dangerous  device.  It  is  an  ordinary  vehicle 
of  pleasure  and  business.  It  is  no  more  dan- 
gerous per  se  than  a  team  of  horses  and  a 
carriage,  or  a  gun,  or  a  sailboat,  or  a  motor 
launch.  It  is  not  to  be  classed  with  what  are 
commonly  called  "dangerous  Instrumentali- 
ties," such  as  ferocious  animals,  dynamite, 
gunpowder,  and  other  inherently  dangerous 
contrivances  or  agencies.  While  more  near- 
ly approximating  a  locomotive,  the  ordinary 
automobile  differs  materially  therefrom.  It 
is  not  an  article  or  a  machine  of  an  Inherently 
dangerous  nature.  Alone  and  of  itself  it 
will  not  move,  explode,  or  do  Injury  to  any 
one.  Berry  on  Automobiles  (2d  EA.)  pp. 
17,  19. 

[11]  The  instructions  requested  further  as- 
sume that  the  respondent  was  chargeable 
with  reckless  or  heedless  use  of  such  danger- 
ous agency  in  a  locality  where  the  peril  from 
its  use  was  obvious.  None  of  these  assump- 
tions was  proper  under  the  case  as  presented 
to  the  court  and  Jury.  There  was  no  testi- 
mony, except  that  of  respondent  himself,  as 


to  the  manner  in  which  he  handled  the  auto- 
mobile, and  no  contradiction  of  his  testimony 
that,  but  for  the  precipitous  grade  In  East 
Alder  street  and  the  defective  condition  of 
Lakeside  avenue  at  the  street  intersection, 
he  could  have  controlled  his  car  with  its  load, 
EUid  the  necessary  inference  therefrom  is  that 
there  would  have  been  no  accident.  Upon 
these  questions  the  Jury  found  in  his  favor, 
and,  as  we  consider,  under  pn^ter  Instruc- 
tions as  to  the  law. 
Finding  no  error,  the  Judgment  is  afBrmed. 

ELLIS,  C.  J.,  and  PARKER  and  MOUNT, 
JJ.,  concur. 


HEERMAN3  v.  BLAKESLEB.     (No.  13452.) 
(Supreme  Court  of  Washington.    Aug.  17,  1917.) 

1.  CnATTBi,  MoBTOAaEs  *=>5— What  Consti- 
tutes—Assignment  OF  Future  Eabninob. 

Assignments  of  a  company's  present  and 
future  earnings  and  income  as  security  for  a 
debt  was  simply  an  assignment  of  a  dioee  in 
action,  and  not  a  chattel  mortgage. 

2.  Chattbl    Mobtoagbs    «s»11  —  Pkopebtt 
Which  mat  be  Mobtgaqed— Income. 

Rem.  Code  1915,  t  3659,  providing  "all  kinds 
of  personal  property"  may  be  mortgaged,  refers 
to  tangible  pn^erty  which  may  be  taken  into 
possession,   and  not  to  intangible  property. 
8.  Injunction  €=»118(2)— Complaint— Suin- 

CIENCT. 

Where  a  company  assigned  to  plaintiff  only 
one-half  of  its  income,  the  complaint  in  an  ac- 
tion against  defendant  for  an  accounting,  and 
to  restrain  him  from  collecting  his  Judgment 
against  the  company  by  garnishment,  was  in- 
sufficient, where  it  failed  to  show  that  the  sum 
garnished  by  defendant  was  the  property  of 
the  plaintiff,  or  that  defendant  was  taking  more 
than  one-half  of  the  property  of  the  company. 
4.  Gabnishment  <s=»51— Pbopkbty  Subject- 
Income. 
As  against  plaintiff,  who  had  an  assignment 
of  one-half  of  the  income  of  the  company,  a 
judgment  creditor  of  the  company  will  be  au- 
thorized to  garnish  the  debts  of  the  company 
to  the  extent  of  one-half  of  its  earnings  and  in- 
come. 
Fullerton  and  Chadwick,  JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Thurston  Ounty;   John  B.  Mitchell,  Judge. 

On  rehearing.    Judgment  affirmed. 

For  former  opinion,  see  93  Wash.  595,  161 
Pac.  489. 

Frank  C.  Owings  and  Thos.  L.  O'Leary, 
both  of  Olympia,  for  appellant.  Chas.  D. 
King,  of  Olympia,  for  respondent  Hughes, 
McMlcken,  Dovell  &  Ramsey  and  Peters  & 
Powell,  all  of  Seattle,  Cullen,  Lee  &  Mat- 
thews, of  Spokane,  and  Kerr  &  McCord  and 
Bausman,  Oldham  &  Goodale,  all  of  Seattle, 
amid  curiae. 

MOUNT,  J.  [1,2]  The  original  opinion  In 
this  case  may  be  found  in  93  Wash.  695,  161 
Pac.  489.  We  there  affirmed  the  Judgment 
of  the  lower  court,  upon  tbe  ground  that  the 
contract  In  question  was,  in  substance,  a 
chattel  mortgage,  and  because  the  same  was 
not  accompanied  by  an  afflSdavlt  of  good  faith. 


®=»Far  other  eases  see  same  tODlc  and  KSY-NUMBBR  In  all  Key-Numbered  DlseaU  and  Indexes 
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and  was  not  acknowledced  and  recorded,  tre 
held  that  It  wag  void  as  a  chattel  mortgage, 
and,  for  that  reason,  afflrmeSd  the  Judgment. 
A  petition  for  a  rehearing  was  afterwards 
granted,  and  the  case  was  argued  to  the 
court  sitting  ax  banc.  A  majority  of  the 
Judges  are  now  of  the  opinion  that  the  con- 
tract here  In  question  Is  simply  an  assign- 
ment of  a  chose  In  action,  and  not  a  chattel 
mortgage,  and  that  section  3659,  Bern.  Code, 
refers  to  tangible  property,  which  may  be 
taken  Into  possession,  and  not  to  Intangible 
property,  such  as  accounts  aiAl  mere  things 
in  action,  which  may  not  be  taken  Into  actual 
possession.  Bellingham  Bay  Bo(Hn  Co.  t. 
Brlsbois,  14  Wash.  173,  44  Pac.  168,  46  Pac. 
238. 

The  facta  are  fully  stated  In  the  former 
opinion,  and  need  not  be  restated  here.  The 
contract  Is  there  sufficiently  set  out  It  pur- 
ports upon  its  f&ce  to  be  an  assignment  of  all 
the  earnings  and  income  from  sales  of  water 
and  from  servloe  performed  as  a  water  com- 
pany which  shall  become  due  and  payable 
on  or  after  January  1,  1915.  The  contract 
then  recites  that  the  creditor  (the  appellant 
Heermans)  constitutes  the  Hebtor  (the  Wash- 
ington Public  Service  Company,  which  we 
shall  call  the  water  company)  his  agent  to 
collect  and  receipt  for  all  the  earnings  and 
income  by  the  contract  assigned,  and  the 
creditor  (Mr.  Heermans)  agrees  that,  if  on 
each  day  on  which  such  collections  are  made 
until  the  debt  is  fully  paid  the  water  company 
shall  pay  to  Mr.  Heermans  one-half  of  the 
Income  and  earnings  collected  on  that  day, 
"♦  *  •  and  if  the  debtor  shall  perform 
and  obserye  those  agreements  on  Its  part 
hereinafter  contained  the  debtor  may  retain 
the  remaining  one-half  of  each  such  days' 
collections  for  its  own  use,  freed  from  all 
liens  hereby  created  and  freeQ  from  all  lia- 
bility to  account  to  the  creditor  therefor  as 
bis  agent  And  further,  in  consideration  of 
the  premises,  the  debtor  agrees  with  the 
creditor  that  the  remaining  half  of  its  col- 
lections reserved  to  the  debtor  by  any  of  the 
provisions  of  this  agreement  shall  be  by  It 
promptly  applied  to  the  erpense  of  operating 
anTd  maintaining  its  water  plant  In  Olympia 
(with  such  minor  additional  service  connec- 
tions and  other  additions  as  may  be  neces- 
sary to  keep  the  plant  In  proper  condition  for 
service),  including  in  such  expense  of  oper- 
ation and  maintenance  a  monthly  salary  list 
not  exceeding  $515.    •    •    • " 

We  shall  assume,  for  the  purposes  of  this 
case,  that  this  contract  is  rimply  one  of  as- 
signment, that  the  future  earnings  and  In- 
come of  the  water  company  had  a  iwtentlal 
existence  capable  of  assignment,  and  also 
that  the  water  company  had  the  power  to 
make  the  contract  of  assignment.  It  is  plain 
from  a  consideration  of  the  contract,  as  here- 
inabove stated,  that  It  was  the  Intention  of 
the  parties  that  but  one-half  of  the  earnings 
and  Income  wer^  Eissigned  to  Mr.  Heermans. 
167  P^^ 


The  contract  states:  "The  debtor  hereby 
assigns  to  the  creditor  all  such  present  and 
future  earnings  and  Income  from  sales  of 
water.  •  *  • "  It  then  provides  that  the 
debtor  (the  water  company)  shall  collect  the 
revenues  earned  and  shall  pay  one-half  there- 
of to  Mr.  Heermans,  and  that,  if  it  shall  per- 
form those  agreements,  it  may  retain  the 
remaining  one-half  for  Its  own  use,  freed 
from  all  liens  hereby  created.  The  contract 
then  provides  that  this  one-half  so  retained 
by  the  water  company  shall  be  applied  to 
the  expense  of  operating  and  maintaining  its 
water  plant  with  service  connections  an!d  ad- 
ditions necessary  to  keep  the  plant  in  condi- 
tion, Indudlng  in  sudi  expense  of  operation 
and  maintenance  a  salary  list  not  exceeding 
$516.  So  it  is  apparent  that  but  one-half  of 
the  income  of  the  water  company  is  assigned 
to  Mr.  Heermans. 

[3]  The  complaint  shows  the  re^randent 
furnished  goods,  wares,  and  merchandise  to 
the  water  company  after  the  date  of  this  as- 
signment, and  obtained  a  Judgment  for  some 
$1,300  against  the  water  company.  Certain 
users  of  the  water  were  garnished,  and  the 
money  owing  by  these  users  was  paid  into 
court  and  afterwards  tal^fn  down  by  the  re- 
spondent in  part  satisfaction  of  the  Judg- 
ment The  complaint  nowhere  shows  the 
amount  of  income  of  the  water  company, 
and  It  does  not  show  that  more  than  one- 
half  of  the  income  of  the  water  company  has 
been  taken  upon  the  Judgment,  or  has  been 
affected  by  the  garnishments  which  the  re- 
spondent has  levied.  The  complaint  shows 
that  no  specific  Items  were  assigned.  The 
assignment  was  one-half  "of  all  the  earnings 
and  Income."  The  complaint  alleges  that  the 
suing  out  of  the  writs  of  garnishment  is  im- 
pairing appellant's  contract  of  assignment 
ana  impairing  his  said  security,  but  we  find' 
no  allegations  In  the  complaint  to  support 
these  conclusions  of  law.  Since  the  contract 
of  assignment  was  an  assignment  in  effect 
of  one-half  of  the  Income  of  the  water  com- 
pany, then  before  the  security  of  the  appel- ' 
lant  could  be  impaired  it  was  necessary  to  set 
out  facts  which  would  show  that  the  partic- 
ular sums  garnished  were  the  proi)erty  of  the 
appellant,  or  that  the  respondent,  in  issuing 
writs  of  garnishment,  was  taking  more  than 
one-half  of  the  Income  assigned  by  the  water 
company  to  the  appellant  Since  the  com- 
plaint does  not  show  these  facts,  it  is  clearly 
insufficient  to  base  a  cause  of  action  upon  for 
an  accounting,  or  for  an  injunction  to  re- 
strain the  respondent  from  collecting  his 
Judgment  against  the  water  company.  The 
water  company  was  authorized  by  the  con- 
tract of  assignment  to  purchase  materials  to 
keep  the  water  plant  In  repair  and  operation. 
It  was  also  authorized  to  pay  its  salary  list, 
not  exceeding  $515  per  month,  and  to  use 
one-half  of  the  Income  for  these  purposes,  for 
its  own  benefit 

[4]  A  Judgment   creditor,    who  furnished 
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goods,  wares,  and  mercbanmse  for  tbe  use 
of  the  water  company,  or  one  employed  at  a 
salary,  would  clearly  be  authorized,  after 
judgment,  to  garnish  tbe  debtors  of  the  water 
company  to  the  extent  of  one-half  of  the 
earnings  and  Income.  We  are  satisfied  that 
the  complaint  failed  to  state  a  cause  of  ac- 
tion, an'd  that  the  lower  court  properly  sus- 
tained the  demurrer. 
The  Judgment  is  therefore  affirmed. 

ELLIS,  C.  J.,  and  MAIN,  MORRIS,  HOL- 
COMB.  and  WEBSTER,  JJ.,  concur.  PAR- 
KER, J.,  concurs  In  the  result.  FULLER- 
TON  and  CHADWICK,  JJ.,  dissent. 


MITCHELL  et  aL  v.  BLUE  STAR  MINING 

CO.  et  al.    (No.  14013.) 
(Supremo  Court  of  Washington.    Aug.  29, 1017.) 

1.  Appeal,  and  Ebrob  (S=3901— Pbesuuption 
Favobino  Tbial  Coubx— BuansN  to  Show 
Ebrob. 

Error  is  never  presumed,  but  must  affirma- 
tively appear. 

2.  APPEAL  ANn  Ebrob  «=>910— PBEauupnoNS 
— SuppoBT  OF  JuDOMENT— Sales  of  Stock 
ON  Assessments— Statute. 

Sales  of  stock  on  assessments  in  the  nature 
of  calls  on  unpaid  subscriptions  being  authorized 
by  Rem.  Code  1815,  §  3694,  it  wiU  be  presumed 
on  appeal,  in  aid  of  the  judgment,  that  a  sale 
was  made  on  a  form  of  assessment  that  was 
lawful. 

3.  Cobpobations  <e=»93— Sales  of  Stock  on 
ASSBSSMBNTS— Statotb— "At." 

A  mining  company  did  not  violate  Rem. 
Code  1915,  S  3694,  prohibiting  the  sale  of  stock 
on  assessments  at  the  office  of  the  company,  by 
holding  a  sale  on  the  street  by  a  licensed 
auctioneer  in  front  of  one  of  the  doors  to  the 
building  in  which  the  company  had  its  office, 
since  the  Legislature  intended  to  prohibit  only 
sales  of  corporate  stock  for  nonpayment  of  as- 
sessments within  the  office  of  the  company,  "at," 
though  often  having  the  significance  of  "near," 
.as  frequently   meaning  "in." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  At.] 

4.  cobpobations  «=»93— sale  of  stock  on 
Assessment— Naming  Place  in  By-Laws— 
Statotk. 

Under  Rem.  Code  1915,  |  3694,  relative  to 
the  sale  of  corporate  stock  for  nonpayment  of 
assessments,  it  was  not  necessary  for  the  by-laws 
of  a  mining  company  so  selling  stock  to  name 
tbe  place  of  sale;  proper  notice  thereof  being 
all  that  was  required. 
6.  corpobations  «=>376— ptjbchase  of  own 

Stock. 
A   corporatioa  cannot  ordinarily   purchase 
its  own  stock,  since  such  a  transaction  would 
amount  to  a  reduction  of  its  capital  stock  in  con- 
travention of  statute. 
6.  Cobpobations  <S=»376— Pttrchase  of  Own 

Stock  on  Assessment— "Indebtedness." 
Assessments  levied  upon  the  stock  of  stock- 
bcdders  in  a  mining  company  against  their  un- 
paid stock  subscriptions  constituted  an  "indebt- 
edness" for  which  the  company  could  purchase 
the  stock  at  sale  thereof  by  itself  on  account  of 
the  assessments  not  having  been  paid;  a  corpo- 
ration being  entitled  to  acquire  its  own  stock  in 
settlement  of  an  indebtedness  to  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indebted- 
ness.] 


Department  2.  Appeal  from  Superior 
Court,  Stevens  County ;  Bruce  Blake,  Judge. 

Action  by  Jane  Mitchell  and  others,  and 
George  Canfleld,  as  administrator  of  the 
estate  of  Samuel  Aughey,  deceased,  against 
tbe  Blue  Star  Mining  Company  and  others, 
as  trustees  of  the  company.  From  a  Judg- 
ment dismissing  the  action,  plaintiffs  ap- 
peal.    Affirmed. 

Tolman,  King  &  Way  and  John  Salisbury, 
all  of  Spokane,  for  appellants.  L.  C.  Jeaseph, 
of  OoMlle,  for  respondents. 

FULLEBTON;  J.  The  plaintiffs  were 
stockholders  In  the  Blue  Star  Mining  Com- 
pany. For  the  purpose  of  paying  certain 
corporate  debts,  the  corporation  named, 
through  Its  board  of  trustees,  levied  three 
assessments  upon  their  stock,  each  assess- 
ment at  tbe  rate  of  one  mill  per  share,  mak< 
ing  the  calls  therefor  in  the  months  of  Au- 
gust, September,  and  October,  19X3.  Tbe 
plaintiffs  refusing  to  pay,  their  stock  was 
advertised  for  sale  and  sold,  the  larger 
portion  of  tbe  stock  being  purchased  by  the 
mining  company  and  placed  in  Us  treasury 
stock,  the  balance  being  purchased  by  vari- 
ous Individuals.  The  plaintiffs  brought  this 
action  to  set  aside  the  sale  as  Illegal.  After 
a  trial  upon  the  merits  before  the  court. 
Judgment  was  rendered  dismissing  the  ac- 
tion.    The  plaintiffs  appeaL 

The  first  contention  Is  that  there  is  no  au- 
thority under  the  laws  of  this  state  for  the 
sale  of  stock  upon  default  In  payment  of 
assessments  levied  thereon,  except  In  case 
of  assessments  upon  unpaid  subscriptions  to 
the  capital  stock,  and  that  this  assessment 
was  one  made  upon  fully  paid-up  capital 
stock,  and  was  not  upon  a  call  for  unpaid 
subscriptions.  But  the  record  as  we  read 
it  does  not  suggest  the  Issue.  True,  It  is  al- 
leged that  the  assessment  was  illegally  lev- 
ied and  Is  void  and  of  no  effect.  But,  If 
this  is  an  allegation  of  fact  at  all.  It  Is  as 
applicable  to  the  one  form  of  assessment  as 
the  other.  The  record  itself  is,  moreover, 
singularly  silent  on  the  question.  We  do, 
however,  find  the  following  In  the  statement 
of  .facts : 

"The  Court:  The  whole  question  turns  upon 
whether  or  not  this  assessment  can  be  made  up- 
on the  capital  stock  of  the  corporation,  other 
than  a  subscription  assessment;  is  that  the 
point? 

"Mr.  King  (of  counsel  for  the  plaintiifs):  No; 
our  contention  is  that  the  stock  was  sold  at 
a  place  forbidden  by  statute,  that  the  taking  of 
the  stock  by  the  defendant  company  was  unlaw- 
ful, and  that  the  amendment  to  the  by-laws 
was  not  legally  passed;  the  statute  prohibiting 
the  sale  of  this  stock  at  the  office  of  the  com- 
pany." 

[1,  2]  The  evidence  was  directed  to  the  Is- 
sues thus  stated  by  counsel  and  the  nature 
of  tbe  particular  assessments  was  not  made 
to  appear.  But  as  error  Is  never  presumed, 
but  must  affirmatively  appear,  this  fact  does 
not  call  for  a  reversal.     Sales  of  stock  on 
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aaaesBments  In  the  nature  of  calls  on  unpaid 
subscriptions  are  authorized  by  statute  (Rem. 
Code,  S  3694),  eren  if  sales  on  other  forms 
of  assessments  are  not,  and  In  aid  of  the 
Judgment  this  court  will  presume  that  the 
sale  was  made  on  a  form  of  assessment 
In  whi(A  it  could  be  lawfully  made. 

The  second  contention  is  that  the  by-laws 
of  the  corporation  authorizing  a  sale  of 
stocK  for  unpaid  assessments  were  void, 
because  they  provided  for  the  sale  of  the 
stock  at  the  office  of  the  company  in  con- 
travention of  the  statute  (Rem.  Code,  I  3691) 
directly  prohibiting  sales  to  be  so  made.  But 
while  the  by-laws  as  originally  enacted  did 
contain  such  a  provision,  they  were  amended 
in  this  respect  long  prior  to  the  sale  here 
in  question.  The  legality  of  this  amend- 
ment is  also  questioned,  but,  without  re- 
viewing the  record,  we  find  that  it  was  inade 
at  a  regular  meeting  of  the  stockholders  of 
the  corporation  at  which  a  majority  of  the 
stock  was  represented,  and  is  sufflcienti? 
regular  in  other  respects. 

[3]  In  making  the  sale  of  plaintiffs'  stock, 
the  sale  was  held  on  the  street  by  a  licensed 
auctioneer,  In  front  of  one  of  the  doors  to 
the  building  in  which  the  mining  company 
had  its  office.  Appellants  maintain  this  was 
in  fact  a  sale  "at  the  office  of  the  company," 
In  contravention  of  the  statutory  provision 
before  mentioned.  But  it  seems  to  us  that 
the  primary  object  of  this  statute  is  to  se- 
cure publicity  in  the  sales  of  corporate  stock, 
and  to  prevent  sales  behind  the  closed  doors 
of  private  offices.  While  the  word  "at"  oft- 
en "has  the  significance  of  "near,"  it  as  fre- 
quently means  "in."  It  should  be  interpret- 
ed both  with  reference  to  Its  context  where 
used  and  with  reference  to  the  object  sought 
to  be  attained.  In  the  present  case,  it  is 
clear  that  the  statute  requires  a  public  sale, 
where  all  may  feel  free  to  attend  and  where 
the  sale  may  be  conducted  in  the  public 
view;  conditions  not  readily  attainable  In 
a  private  office.  Under  a  statute  of  Missis- 
sippi the  county  board  of  supervisors  was  re- 
quired to  hold  Its  meetings  "at  the  court 
house."  The  board  held  a  meeting  at  the 
chancery  clerk's  office,  100  feet  distant  from 
the  courthouse,  at  wUch  an  election  was  or- 
dered. The  court  held  that  the  word  "at" 
was  synonymous  with  "in,"  and  that  the 
election  order  was  void  because  the  meeting 
was  not  held  in  the  courthouse.  Harris  v. 
State,  72  Miss.  960,  18  South.  387,  33  li.  R. 
A.  85.  For  other  cases  construing  "at,"  as 
meaning  "In"  or  "within,"  see:  Jenkins  v. 
State,  4  Ga.  App.  850,  62  S.  B.  574;  Kaler 
V.  Tufts,  81  Me.  63,  16  Atl.  336;  Williams 
V.  Ft.  WoMh,  etc..  R.  Co.,  82  Tex.  553,  18  S. 
W.  206;  Halstead  v.  Woods,  48  Ind.  App. 
m,  95  N.  E.  429;  Mohawk  Bridge  (3o.  v. 
Utica,  etc.,  R.  Co.,  6  Paige  (N.  Y.)  554.  We 
think  it  evident  that,  as  the  I^eglslnture  only 
intended  to  prohibit  sales  of  corporate  stock 
for  nonpayment  of  assessments  within  the 
office  of  tike  company,  the  company  did  not 


infringe  the  statute  in  holding  such  snle  on 
the  street  in  front  of  their  office  building. 

The  appellants  further  contend  in  this  con- 
nection that,  inasmuch  as  Rem.  Code,  §  3694, 
provides  every  essential  detail  of  the  sale 
except  that  of  place  of  sale,  It  was  Incum- 
t)ent  that  the  by-laws  name  the  place,  since 
the  statute  prescribes  that  "the  sale  of  said 
shares  shall  be  made  as  prescribed  in  the 
by-laws  by  the  company."  In  support  of 
their  position  they  cite  Dearborn  v.  Wash- 
ington Savings  Bank,  18  Wash.  8,  50  Pac. 
575,  where  a  sale  was  held  void  because  no 
provision  therefor  was  made  in  the  by-laws. 
In  that  case  we  said: 

"The  statute  having  provided  that  sales  of 
shares  shall  be  made  as  prescribed  in  the  by-laws 
by  the  company,  it  wonld  seem  to  be  clearly  the 
intention  of  the  Legislature  that  sales  could-  not 
be  made  in  any  other  manner,  and  in  this  case 
it  is  conceded  that  there  was  no  by-law  pre- 
scribing the  manner  of  making  such  sales." 

[4]  A  reference  to  the  by-laws  will  show 
that  they  fully  prescribe  the  manner  of  mak- 
ing such  sales,  except  naming  a  place.  The 
statute  does  not  expressly  or  impliedly  pro- 
vide, in  enumerating  the  necessary  condi- 
tions attending  such  sales,  that  the  place 
thereof  shall  be  named  in  the  by-laws.  Nor 
would  such  a  provision  be  a  reasonable  one, 
since  th6  place  as  well  as  the  time  of  such 
sales  is  not  a  matter  of  permanency,  but  is 
subject  to  the  huctuating  demands  of  ex- 
pediency. The  provision  of  the  statute  re- 
quiring notice  of  such  sales  to  be  published 
contemplates  that  the  notice  shall  name  both 
place  and  time,  since  those  are  two  of  the 
essential  factors  necessarily  to  be  included 
in  due  notice.  We  think  there  was  no  neces- 
sity under  our  statv-te  for  the  by-laws  to 
name  the  place  of  sale,  and  that  proper  no- 
tice thereof  was  all  that  was  required. 
The  final  contention  of  appellants  is  that: 
"The  pretended  purchase  by  the  company  of 
the  shares  of  stock  constituted  a  reduction  or  the 
capital  stock  of  the  company,  and  was  witliout 
authority  of  law  and  void." 

[B]  It  appears  from  the  evidence  that  the 
assessments  upon  the  corporate  stock  were 
made  for  the  purpose  of  liquidating  certain. 
indebtedness  of  the  corporation,  amounting 
to  something  like  $12,000.  On  the  sale  of 
the  shares  of  plaintiffs  for  nonpayment  of 
their  assessments,  some  of  the  stock  was  bid 
in  by  Individuals,  but  the  major  portion  was 
taken  by  the  corporation  and  placed  in  its 
treasury  stock  to  be  disposed  of  for  the 
benefit  of  the  mining  company.  The  rule 
undoubtedly  prevails  in  this  state  that  a 
corporation  cannot  ordinarily  purchase  its 
own  stock,  since  such  a  transaction  would 
amount  to  a  reduction  of  its  capital  stock 
in  contravention  of  our  statute.  Tait  v.  Pig- 
ott,  32  Wash.  344,  73  Pac.  364 ;  Id.,  38  Wash. 
59,  80  Pac.  172;  Kom  v.  (3ody  Detective 
Agency,  76  Wash.  640,  136  Pac.  1155,  50  L. 
B.  A.  (N.  S.)  1073.  But  it  has  been  also 
held  by  this  court  that  a  corporation  may 
acquire  its  own  capital  stock, in  settlement 
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of  an  Indebtedness  to  it.  Barto  t.  Nix, 
IS  Wasb.  668,  46  Fac.  1033.  The  general 
rule  Is  to  the  same  effect  In  7  B.  0.  L. 
662,  It  Is  said: 

"The  power  of  a  corporatiou  to  take  its  own 
stock  in  payment  of  an  indebtedness  owinp  to  it 
is  generally  recognized  even  in  jurisdictions 
which  deny  that  such  power  impliedly  exists, 
or  whore  the  statntes  contain  a  prohibition 
against  so  doing.  This  exception  is  supposed  to 
rest  on  a  necessity  which  arises  in  order  to  save 
loss"  (oitine  Schulte  v.  Boulevard  Gardens  Land 
Co.,  164  Cal.  464,  129  Pac  682,  44  L.  B.  A. 
[N.  S.]  156,  Ann.  Qas.  1914B,  1013;  Orandall 
Y.  Linctdn,  62  Oonn.  73,  62  Am.  Bep.  560; 
Coppin  T.  Greenlees,  etc,  Co.,  88  Ohio  St  275, 
43  Am.  Bep.  425). 

[8]  So  far  as  api)ears  from  the  record  In 
the  case  at  bar,  tbe  assessments  levied  upon 
tbe  appellants'  stock  were  against  their  un- 
paid stock  subscription.  This  constituted 
an  indebtedness  for  which  the  company  could 
purchase  at  the  sale. 

The  judgm^it  is  affirmed. 

BLUS,  0.  J.,  and  HOLOOMB,  MOUNT, 
and  PABKEB,  33.,  concur. 


BOND  y.  MABB  et  aL 

XISHEB  et  al.  y.   SAMB, 

(No.  13994.) 

(Supreme  Coart  of  Washington.    Aug.  29, 1917.) 

1.  FRAUDtJIiENT      CONVETANCES      9=»300(4)   — 

Evidence— SuFFiciKNcr. 
In  an  action  by  judgment  creditors  to  set 
aside  a  deed  given  by  the  judgment  debtor  to  de- 
fendant evidence  hM  insufficient  to  show  fraud. 

2.  MoBTOAOES    «=»314  —  Cancellation    of 
Becobd— Meboeb. 

Where  a  deed  was  given  In  satisfaction  of 
the  mortgage,  the  mortgage  was  merged  in  the 
deed,  and  it  was  unnecessary  that  the  mortgage 
should  be  satisfied  of  record. 
8.  Costs  ®=>238(1)— On  Appeait-Failube  or 

BXSPONDERT   TO   APFEAB. 

Bespondent,    not   having   appeared   in   this 
court,  is  not  entitled  to  costs  here. 

Department  2.  Api)eal  from  Superior 
Court,  Pacific  County;  Edward  H.  Wright 
Judge. 

Oonsolfdated  actions  by  Fred  M.  Bond  and 
others  against  John  A.  Marr  anVl  others.  Ac- 
tions dismissed,  and  plaintiffs  appeal.  Af- 
firmed. 

Bobert  O.  (Chambers,  of  Baymond,  and 
Fred  M.  Bond,  of  South  Bend,  for  appellants. 

MOUNT,  J.  These  two  actions  were 
brought  in'dependently  by  two  Judgment  cred- 
itors of  John  A.  Marr  to  set  aside  a  deed 
upon  the  gronnd  of  alleged  fraud.  The  deed 
in  question  was  executed  by  Uefendant  John 
A.  Marr  to  defendant  H.  M.  Walker,  and  cov- 
ered certain  real  estate  in  the  city  of  Bay- 
mond. After  issues  were  Joined,  the  cases 
were  consolidated  and  tried  together.  At 
the  conclusion  of  the  evidence  the  trial  court 
dismissed  the  actions.  The  plaintiffs  have 
appealed. 


Tbe  facts  are  as  follows:  On  November 
18, 1913,  the  defendant  Walker  loaned  to  the 
defendant  Marr  $1,000  upon  a  promissory 
note  bearing  interest  at  the  rate  of  10  per 
cent,  payable  one  year  after  date.  This  note 
was  secured  by  a  mortgage  upon  the  proper- 
ty In  question.  Mr.  Marr  at  that  time  was 
conducting  a  grocery  store  in  a  building 
upon  the  property.  He  was  also  living  in 
the  building.  At  tbe  end  of  the  year,  when 
the  note  became  due,  Mr.  Marr  paid  the  In- 
terest but  dM  not  pay  the  principal.  There- 
after other  creditors  of  Mr.  Marr  were  threat- 
ening to  sue  him  upon  accounts  past  due. 
Mr.  Walker  also  demanded  payment  of  his 
mortgage  and  placed  the  same  in  the  hands 
of  an  attorney  for  foreclosure.  Mr.  Marr 
thereupon  agreed  with  Mr.  Walker  that,  in 
consideration  of  the  mortgage  and  $10  addi- 
tional, he  would  convey  the  property  to  him 
by  deed,  and  thus  prevent  a  foreclosure.  On 
the  2d  day  of  November,  1915,  Mr.  Marr  ex- 
ecuted a  deed  and  conveyed  the  property  to 
Mr.  Walker  in  satisfaction  of  the  mortgage 
debt,  and  In  consideration  of  $10  which  was 
then  pafd  by  Mr.  Walker  to  Mr.  Marr.  On 
about  the  same  day  the  appellants  brought 
suits  against  Mr.  Marr  to  collect  past-due 
accounts  for  merchandise  sold  to  him.  lAese 
suits  resulted  in  Judgments  against  Mr.  Marr. 
After  executions  had  been  returned  nulla 
bona,  this  action  was  brought  to  set  aside  tbe 
deed  upon  the  ground  of  fraud.  At  the  time 
the  deed  was  given,  Mr.  Walker  did  not  sur- 
render the  note  and  mortgage,  but  left  these 
papers  with  the  attorney,  where  they  had 
been  placed  for  collection,  and  told  Mr.  Marr 
that  lie  could  obtain  them  when  he  called 
for  them.  Mr.  Marr  was  allowed  to  remain 
In  possession  of  the  building  upon  the  real 
estate,  and  he  collected  the  rent  thereafter 
from  one  or  two  persons  wlio  occupied  rooms 
over  the  store.  After  Mr.  Walker  had  ob- 
tained and  filed  his  deed  of  record,  be  paid 
taxes  on  the  property,  and  also  paid  insur- 
ance and  street  assessments,  so  that  at  the 
time  of  the  trial,  he  had  Invested  in  the  prop- 
erty about  the  sum  of  $1,300.  Various  wit- 
nesses who  testified  as  to  the  value  of  the 
property  placed  the  value  at  from  $1,000  to 
$2,000.  Mr.  Walker  testified  that  when  he 
bought  the  property  he  thought  the  taxes  and 
assessments  had  been  paid  thereon,  and  aft- 
erwards found  out  that  taxes  and  assess- 
ments had  not  been  paid,  and  he  thereafter 
paid  them.  Mr.  Marr  admitted  that  he  had 
received  certain  rents  from  roomers  in  the 
bulMlng,  and  that  the  money  he  received  for 
those  rents  he  had  converted  to  his  own  use^ 
but  stated  he  intended  to  pay  the  same  to 
Mr.  Walker.  These  are  substantially  the 
facts. 

The  trial  court,  after  hearing  all  the  evi- 
dence, and  haying  seen  tbe  witnesses,  con- 
cluded that  there  was  no  fraud  on  the  uart  of 
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Mr.  Walker,  and  apparently  for  that  reason 
dismissed  the  action, 

[1]  It  Is  argued  by  the  appellants  that  be- 
cause Mr.  Walker  purchased  the  property 
for  the  amount  of  his  mortgage  and  $10, 
when  the  property  was  of  the  value  of  from 
$1,S00  to  ^,000,  this  was  an  Inadequate  con- 
sideration, and  that  because  Mr.  Walker  per- 
mitted Mr.  Marr,  the  grantor  in  the  deed,  to 
remain  In  possession  of  the  premises  and  col- 
lect certain  rents  upon  the  building,  and  be- 
cause Mr.  Walker  did  not  inquire  at  the  time 
the  deed  was  delivered  to  him  as  to  whether 
taxes  were  due  on  the  property,  and  because 
the  note  anSd  mortgage  were  not  surren- 
dered, all  these  facts  indicate  that  the  deed 
was  g^ven  in  order  to  prevent  creditors  from 
collecting  their  debts  from  Mr.  Marr,  and 
was  therefore  fraudulent.  There  is  some 
force  in  these  contentions.  It  Is  not  claimed 
that  the  mortgage  which  was  executed  by 
Mr.  Marr  to  Mr.  Walker  in  the  year  1918 
iraa  not  a  good-faith  transaction.  Mr.  Walk- 
er, on  the  2d  day  of  November,  1915,  ha^  a 
valid,  subsisting  mortgage  against  the  prop- 
erty. The  mortgage  was  past  due,  and  un- 
paid. He  was  threatening  foreclosure.  He 
had  placed  the  note  and  mortgage  in  the 
bands  of  an  attorney,  with  directions  to  fore- 
close. These  facts  are  not  disputed.  It  is 
daimed  by  the  appellants  that  the  value  of 
the  property,  being  from  $1,C>00  to  $3,000, 
was  out  of  proportion  to  the  amount  due 
niXRi  the  mortgage,  anid  that  this  indicates 
that  the  transaction  was  fraudulent  Wit- 
nesses who  testified  as  to  the  value  of  the 
property  placed  it  at  from  $1,000  to  $2,000. 
No  witness  placed  the  valne  of  the  property 
at  the  time  of  the  transaction  at  more  than 
$2,000.  One  witness  placed  it  at  $1,000.  Oth- 
er witneeses  said  it  was  not  worth  more  than 
the  amount  due  upon  the  mortgage,  and  taxes 
an!d  street  assessments  against  it  We  have 
very  carefully  read  the  whole  record  In  the 
case,  and  are  of  the  opinion  that  the  price 
paid  by  Mr.  Walker  to  Mr.  Marr  for  the  prop- 
erty wap  about  its  value.  There  certainly  can 
be  no  fraud,  either  actual  or  constructive, 
where  property  Is  mortgaged  for  about  all  it 
Is  worth,  when  the  mortgagor  and  the  mort- 
gagee agree  that  a  deed  shall  be  made  In  sat- 
isfaction of  the  mortgage  debt,  in  order  to 
avoid  foreclosure.  >  That  was  clearly  the 
case  here.  It  is  true  Mr.  Walker  permitted 
the  grantor  of  the  deed  to  remain  in  posses- 
aion  of  the  property;  that  is,  he  permitted 
Wm  to  live  there,  and  to  conduct  a  store  un- 
til it  was  closed.  Mr.  Marr  also  collected 
some  rent  .from  roomers  occupying  rooms 
above  the  store,  but  Mr.  Walker  explained 
that  Mr.  Marr  was  then  in  straitened  cir- 
cumstances; debts  were  owing  to  Mr. 'Marr 
which  he  could  not  collect,  and  he  could  not 
pay  the  bills  against  him.  Mr.  Walker  tes- 
tified that  because  Mr.  Marr  was  in  stralt- 
eaei  circumstances  he  permitted  him  to  re- 


main In  the  store  and  to  collect  those  rents 
until  he  dosed  out  his  store.  While  ihe  fact 
that  Mr.  Marr  remained  in  the  store  and  was 
I)ermltted  to  collect  the  rents  is  some  evi- 
dence of  fradd,  yet,  when  explained,  It  is 
clearly  not  sufliclent  to  Justify  the  conclu- 
sion that  the  transaction  was  fraudulent 

[2]  The  fact  that  the  mortgage  was  not 
delivered  to  Mr.  Marr  or  was  not  satisfied 
of  record  is  of  no  importance.  The  testimony 
clearly  is  that  Mr.  Walker  told  Mr.  Marr 
that  he  could  have  his  note  anU  mortgage 
by  calling  upon  the  attorney  who  had  pos- 
session of  It,  and  that  Mr.  Marr  had  neglected 
to  do  so.  The  mortgage  was  merged  in  the 
deed,  and  It  was  therefore  not  necessary  that 
the  mortgage  should  be  satisfied  of  record. 

A  careful  reading  of  the  reoord  satisfies  us 
that  the  trial  court  properly  dismissed  the 
action,  and  the  judgment  is  therefore  af- 
firmed. 

[3]  The  respondent  has  not  appeared  in 
this  court,  and  is  therefore  entitled  to  no 
costs  here. 

ELLIS,  C.  J.,  and  HOLCOMB,  FULLEBr 
TON,  and  PARKER,  JJ.,  concur. 


STATB  V.  FABBRI.    (No.  14186.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Intoxicating  Liquobs  «=>187— Manutac- 

TUKE — ILLGOALITT — STATU  TB. 

Under  Laws  1915,  p.  3,  I  4,  providing  that 
It  Bhall  be  unlawful  for  any  person  to  manufac- 
ture, sell,  barter,  exchange,  ^ve  away,  fumisb, 
or  otherwise  dispose  of  any  intozicatuig  liquor, 
or  to  keep  any  intoxicating  liquor,  witti  intent 
to  sell,  barter,  exchange,  give  away,  etc.,  one 
who  manufactures  intoxicating  liquor  solely  for 
his  own  personal  oae,  and  withont  intent  to  sell, 
is  guilty,  since  the  words  "intent  to  sell"  in 
the  statute  refer  only  to  that  which  immediately 
precedes,  to  wit,  "keep  any  intozi(iating  liquor. 

2.  Statutes     *=>200— Constbuction— Puno- 

TCATION. 

Punctaetion,  being  a  fallible  standard,  is  the 
last  resort  as  an  aid  in  the  interpretation  of  a 
statute,  though  it  may  be  resorted  to  when  the 
meaning  of  the  statute  is  doubtful. 

3.  CONBTTTDTIONAl.   Law    «=»206(2),    278(1)  — 

Intoxicating  Liquors  «=»17— Pbohibition 
OF  MANtrrACTUBi:— Dub  Fbocbss — Statute. 
Laws  1916,  p.  3,  f  4,  making  an  offense 
the  manufacture  of  intoxicating  liquor  hj  any 
person  solely  for  his  own  personal  use,  is  not 
violative  of  Const.  U.  S.  Amend.  14,  providing 
that  no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities 
of  cidKens  of  the  United  States,  and  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  etc.,  or  of  Const 
Wash.  art.  1,  |i  3  and  7,  providing  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  that  no 
person  shall  be  disturbed  in  his  private  affairs 
or  his  home  invaded  without  authority  of  law. 

4.  Intoxicating  Liquons  €=>137  —  "Manu- 
tactube"  of  Liquob— Statuti. 

Extracting  the  juice  of  grapes  and  allowing 
it  to  ferment,  and  thereby  letting  it  become  in- 
toxicating liquor,  is  "mauufacturinlg"  intoxicat- 
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!ng  liquor  within  Iiaws  1915,  p.  3,  J  4,  making 
it  an  offense  so  to  do. 

[Ed.  Note. — For  otlier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
ufacture.] 

En  Banc.  Appeal  from  Superior  Court, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Michael  Fabbri  was  convicted  of  an  of- 
fense, and  he  appeals.    Affirmed. 

S.  A.  Gagliardl  and  Bates  &  Peterson,  all 
of  Tacoma,  for  appellant  Fred  G.  Remann 
and  George  M.  Thompson,  both  of  Tacoma, 
for  the  State. 

PARKER,  3.  The  defendant,  Fabbri,  was 
charged  with  the  offense  of  manufacturing 
intoxicating  liquor  in  violation  of  the  act 
passed  by  direct  vote  of  the  people  at  the 
general  election  of  1914.  Trial  in  the  supe- 
rior court  without  a  Jury  resulted  in  Judg- 
ment of  conviction  against  him  and  that  he 
pay  a  fine  of  $90,  from  which  be  has  appealed 
to  this  court 

The  facts  are  not  in  controversy,  they  hav- 
ing been  admitted  upon  the  trial.  They  may 
be  briefly  stated  as  follows:  Appellant,  Tiav- 
Ing  procured  a  quantity  of  grapes,  took  them 
to  his  home  in  Tacoma,  where  there  resided 
only  himself  and  the  Immediate  members  of 
his  family.  He  there  placed  the  Juloe  of  the 
grapes  In  a  receptacle  where  he  allowed  it 
to  remain  until  fermentation  took  place', 
forming  alcohol  therein;  the  liquor  so  pro- 
duced being  what  Is  commonly  known  as 
grape  wine.  It  was  concededly  intoxicating 
liquor.  At  the  time  of  his  arrest  appellant 
had  in  his  possession  at  his  home  14  gallons 
of  the  liquor  so  produced  by  him.  Appellant 
produced  the  liquor  and  had  it  In  his  posses- 
sion for  his  exclusive  personal  use  and  with- 
out any  Intent  on  his  part  to  sell,  barter,  ex- 
change, or  give  any  of  It  away. 

The  question  here  for  our  consideration  is 
whether  or  not  it  Is  an  ofFense  under  the 
terms  of  our  prohibition  law  to  manufacture 
intoxicating  liquor  for  the  exclusive  use  in 
his  own  home  of  the  one  who  manufactures 
It,  and  whether  or  not  our  prohibition,  act 
violates  any  of  the  guaranties  of  our  state 
or  federal  Constitution  in  so  far  as  it  makes 
such  manufacturing  of  intoxicating  liquor  an 
offense. 

The  offense  wliich  it  is  alleged  that  appel- 
lant committed  i»  defined  as  follows: 

"It  shall  be  unlawful  for  any  person  to  manu- 
facture, sell,  barter,  exchange,  give  away,  fur- 
nish or  otherwise  dispose  of  any  intoxicating  liq- 
uor, or  to  keep  any  intoxicating  liquor,  with  in- 
tent to  sell,  barter,  exchange,  give  away,  fur- 
nish or  otherwise  diMKJse  of  the  same,  except  as 
in  this  act  provided."    Laws  1915,  p.  3,  g  4. 

The  exceptions  appearing  elsewhere  In  the 
act  have  no  application  to  any  question  here 
presented.  It  is  argued  in  appellant's  be- 
half that  the  words  "with  intent  to  sell," 
etc.,  refer  to  and  qualify  the  words  "manu- 
facture •  •  •  any  Intoxicating  liquor," 
as  well  as  the  words  "ke^  any  intoxicating 


liquor."  If  the  words  "with  Ihtent,"  etc., 
could  with  any  show  of  reason  be  consider- 
ed as  referring  to  all  the  preceding  enumer- 
ated prohibited  acts,  it  could  be  said  that 
the  manufacture  of  intoxicating  liquor  would 
not  be  unlawful  except  it  be  "with  Intent  to 
sell,  barter,  exchange,  give  away,  furnish,  or 
otherwise  dispose  of  the  same."  But  to  con- 
strue the  words  "is'ith  intent"  as  referring 
to  "manufacture"  would  also  call  for  the 
reference  of  the  words  "with  Intent,"  etc., 
to  the  preceding  words  "sell,  barter,  ex- 
change, give  away,  furnish,  or  otherwise  dis- 
pose of,"  and  would  have  the  all  but  absurd 
result  of  having  the  words  "with  Intent  to 
sell,"  etc..  refer  back  to  the  same  words  in 
the  preceding  portion  of  the  section  enumer- 
ating "sell,  barter,"  etc.,  as  offenses  within 
themselves.  It  seems  quite  dear  to  us  that 
the  words  "Intent  to  sell,"  etc.,  refer  only 
to  that  which  immediately  precedes,  to  wit, 
"keep  any  Intoxicating  liquor." 

[1  ]  This  results  In  the  words  "manufactuPi 
*  *  *  intoxicating  liquor"  constituting  a 
complete  definition  of  an  offense,  regardless 
of  the  t&ct  of  whether  such  manufacturing  is 
"with  intent  to  sell,"  etc.,  or  for  the  pei> 
sonal  use  of  the  one  so  producing  the  liquor. 
The  only  thing  we  see  in  this-  section  which 
suggests  the  construction  contended  for  by 
counsel  for  appellant  is  the  fact  that  there 
is  a  comma  preceding  the  words  "with  Intent 
to  sell,"  etc.,  which  it  is  insisted  means  that 
all  the  preceding  enumerated  acts  are  to  be 
qualified  by  the  words  "with  intent,"  etc. 
Tills,  we  think,  however,  would  be  resorting  to 
punctuation  to  ascertain  the  meaning  of  the 
section  when  its  language  becomes  plain  re- 
gardless of  such  punctuation. 

[2]  It  seems  to  be  the  well-settled  rule  that 
punctuation  is  a  fallible  standard  and  the 
last  resort  as  an  aid  in  the  interpretation  of 
a  statute,  though  It  may  be  resorted  to  as 
such  aid  when  the  meaning  of  the  statute 
is  doubtful.  36  Cyc.  1117;  Sargent  v.  Amer- 
ican Bank  &  Trust  Co.,  80  Or.  16,  164  Pac. 
759,  156  Pac.  431;  Northern  Pacific  Ry.  Co. 
V.  United  States,  227  U.  S.  355,  360,  33  Sup. 
Ct.  368,  57  L.  Ed.  544;  Starrett  v.  McKlm, 
90  Ark.  520,  119  S.  W.  824.  At  page  523  of 
90  Ark.,  at  page  825  of  119  S.  W.,  In  the  last- 
cited  decision.  Chief  Justice  McCulIoch  speak- 
ing for  the  court,  observed: 

"The  rule  in  this  country,  as  well  as  in  Eng- 
land, is  to  disregard  punctuation  in  the  interpre- 
tation of  statutes,  except  that,  when  all  other 
means  fail,  in  cases  of  doubtful  Interijretation 
the  punctuation  may  be  looked  to  '  as  having 
some  weight  in  determining  the  real  meaning  of 
the  lawmakers.  This  is  said,  however,  to  be  the 
most  fallible  of  standards  by  which  to  interpret 
a  writing." 

We  think  that  the  manufacturing  of  In- 
toxicating llquoi',  though  only  wth  Intent  on 
the  part  of  the  manufacturer  to  consume  it 
himself,  is  an  offense  within  the  plain  lan- 
guage of  this  statute. 

[3]  It  is  contended  In  appellant's,  behalf 
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tbat  this  Interpretation  of  the  language  of 
the  act  renders  it  unconstitutional.  While 
counsel  do  not  cite  any  particular  provisions 
of  either  the  state  or  federal  Constitution, 
their  argument  Is  in  sutistance  tttat  appel- 
lant's constitutionally  guaranteed  personal 
and  property  rights  will  be  impaired  in  the 
sustaining  of  his  conviction  under  tills  act. 
Apparently .  connsel  invoke  that  provision  of 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  reading  as  follows: 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privllegea  or  immunities 
of  citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law ;  nor  deny  to 
any  person  wittiin  its  juriadictim  the  equal 
protection  of  the  laws" 

— and  sections  3  and  7,  art  1,  of  our  state 
Constitution,  reading  as  follows: 

"No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 

"No  person  shall  be  disturbed  in  his  private 
afFairs,  or  his  home  invaded,  without  authority 
of  law." 

The  argument  seems  to  be  that  the  produc- 
tion or  possession  of  Intoxicating  liquor  in 
one's  own  home  for  his  exclusive  personal 
consumption  is  a  matter  with  which  the  pub- 
lic has  no  concern,  because  such  possession 
and  use  cannot  Impair  the  health,  morals,  or 
safety  of  the  public.  A  similar  argument  has 
l>ecn,  we  think,  effectively  answered  by  the 
Supreme  Court  of  Idaho  In  Eiz  parte  Crane, 
27  Idaho,  671,  161  Pac.  1006.  In  that  case 
the  accused  was  charged  with  having  In  his 
possession  intoxicating  liquor.  The  law  of 
Idaho  in  terms  made  such  possession  an 
ofTense,  whether  the  liquor  was  held  for  per- 
sonal use  or  any  other  use,  except  it  be  ac- 
quired by  permit  for  some  special  purpose  as 
In  the  statute  provided;  the  defendant  not 
having  any  such  permit.  Disposing  of  the 
contention  made  in  appellant's  behalf,  the 
writer  of  the  opinion  says:: 

"No  fixed  rule  has  been  discovered  by  which  to 
determine  whether  or  not  a  statute  of  the  nature 
of  the  one  under  consideration  is  a  proper  ezer- 
dae  of  the  police  power,  but  it  may  be  said  the 

anestioDs  propoanded  to  the  courts  are:  Does 
iie  statute  purport  to  have  been  enacted  to  pro- 
tect the  public  health,  the  public  morals,  or  the 
eublic  safety?  Has  it  a  real  and  substantial  re; 
ition  to  those  objects,  or  is  it,  upon  the  other 
hand,  a  palpable  invasion  of  rights  secured  by 
the  CoDstitntiou?  Questions  as  to  the  wisdom 
and  expediency  of  such  legislation  address 
themselves  to  the  legislative,  not  to  the  judicial, 
branch  of  the  government" 

Then,  following  a  review  of  the  decisions 
here  relied  upon  by  counsel  for  appellant,  the 
writer  continued: 

"Probably  the  author  of  none  of  these  opinions 
would  hesitate  in  holding  that  the  sale  of  in- 
toxicating liquor  may  be  prohibited  as  a  legiti- 
mate exercise  of  the  police  power,  and  that  such 
a  law  would  not  abridge  any  of  the  privileges 
or  immunities  of  the  citizens  in  such  a  way  as 
to  vi<^te  anjr  ctmstitutioual  provision.  Still  it 
mnst  be  admitted  that  if  the  possession  of  such 
liquor  'can  by  no  possibility  injure  or  affect  the 
health,  morau,  or  safety  of  the  public,'  the  sale 
is  equally  harmless;  for  it  only  transfers  the 
possession   from  one  person  to  another.     The 


fact  is  that  the  barm  consists  neither  in  the  pos- 
session nor  sale,  but  in  the  consumption  of  it 
That  is  the  evil  which  the  people  of  Idaho, 
acting  through  the  Legislature,  are  trying  to 
eradicate.    •    •    • " 

The  court  concluded  that  the  Legislature 
had  power  to  make  it  an  offense  to  manufac- 
ture liquor  regardless  of  the  fact  tbat  Its 
manufacture  might  be  for  the  personal  use 
of  the  one  manufacturing  it,  upon  the  theory 
that  the  prohibition  of  such  manufacturing 
of  liquor  had  a  real  substantial  relation  to 
the  ultimate  object  to  be  attained  by  the 
law,  which  was  plainly  within  the  field  of 
unrestrained  constitutional  legislation.  The 
decision  in  that  case  was  apparently  rested 
largely  upon  the  decision  of  the  Supreme 
Court  of  the  United  States-  in  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  Ct.  278,  31  L.  Bd. 
205,  which  was  quoted  from  by  the  Idaho 
court  at  some  length.  In  tbat  case  one  of 
the  counts  in  the  indictment  (Aiarged  the  de- 
fendant with  having  manufactured  intoxicat- 
ing liquor  in  Kansas.  The  Kansas  statute 
provided,  among  other  things,  "that  any  per- 
son or  persons  who  shall  manufacture 
•  •  •  intoxicating  liquors  shall  be  guilty 
of  a  misdemeanor."  One  of  the  contentions 
made  in  the  defendant's  behalf  Is  stated  and 
disposed  of  by  Justice  Harlan,'  speaking  for 
the  Supreme  Court  of  the  United  States,  as 
follows: 

"It  is,  however,  contended  that  although  the 
state  may  prohibit  the  manufacture  of  intoxi- 
cating liquors  for  sale  or  barter  within  her  lim- 
its for  general  use  as  a  beverage,  'no  conventioo 
or  Legislature  has  the  right,  under  our  form  of 
government,  to  prohibit  any  citizen  from  man- 
ufacturing for  his  own  use,  or  for  exjtort  or 
storage,  any  article  of  food  or  drink  not  endan- 
gering or  affecting  the  rights  of  others.'  "Hie 
argument  made  in  support  of  the  first  branch 
of  tliis  proposition,  briefly  stated,  is  that  in  tbe 
implied  compact  between  the  state  and  the  citi- 
zen  certain  rights  are  reserved  by  the  latter, 
which  are  guaranteed  by  the  constitutional  pro- 
vision protecting  persons  against  being  deprived 
of  life,  liberty,  or  property  without  due  process 
of  law,  and  with  which  the  state  cannot  inter- 
fere ;  that  among  those  rights  is  that  of  manu- 
facturing for  one  s  use  either  food  or  drink ;  and 
that  while,  according  to  tlie  doctrines  of  tbe 
Commune,  the  state  mav  control  the  tastes,  ap- 
petites, habits,  dress,  rood,  and  drink  of  the 
people,  our  system  of  government,  based  upon 
the  individuality  and  intelli^nce  of  the  citizen, 
does  not  claim  to  control  him,  except  as  to  his 
conduct  to  others,  leaving  him  the  sole  judge 
as  to  all  that  only  affects  himself.  •  •  *  It 
is  difficult  to  perceive  any  ground  for  the  judi- 
ciary to  declare  that  the  prohibition  by  Kansas 
of  the  manufacture  or  sale,  within  her  limits, 
of  intoxicating  liquors  for  general  use  there  as 
a  beverage,  is  not  fairly  adapted  to  the  end  of 
protecting  the  community  against  the  evils  whldi 
confessedly  result  from  the  excessive  use  of  ar- 
dent spirits.  There  is  no  justification  for  hold- 
ing that  the  state,  under  the  guise  merely  of 
police  regulations,  i^  here  aiming  to  deprive  the 
citizen  of  his  constitutional  rights ;  for  we  can- 
not shut  out  of  view  the  fact,  within  the  knowl- 
edge of  all,  that  the  public  health,  tbe  public 
morals,  and  the  public  safety  may  be  endangered 
by  the  general  use  of  intoxicating  drinks ;  nor 
the  fact,  established  by  statistics  accessible  to 
every  one,  that  the  idleness,  disorder,  pauperism, 
and  crime  existing  in  the  country  are,  in  some 
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degree  at  least,  traceable  to  this  evil.  //,  there- 
fore, a  state  deems  the  absolute  prohibition  of 
the  manufacture  and  sole  icithin  her  limits  or 
intoxicating  liquors  for  other  than  medical, 
scientific,  and  manufacturing  purposes  to  be  neo- 
etsary  to  the  peace  and  security  of  society,  the 
courts  cannot,  ^Joithout  usurping  legislative  func- 
tions, override  the  will  of  the  people  as  thus 
expressed  by  their  chosen  representatives.  The; 
have  nothing  to  do  with  the  mere  policy  of  leg- 
islation. Indeed,  it  is  a  fundamental  principle 
in  our  institutions,  indispensable  to  the  preserva- 
tion of  public  liberty,  Uiat  one  of  the  separate 
departments  of  government  shall  not  usurp  pow- 
ers committed  by  the  Constitution  to  another  de- 
partment And  so  if.  in  the  judgment  of  the 
Legislature,  the  manufacture  of  intoxicating  liq- 
uors for  the  maker's  oum  use,  as  a  beverage, 
would  tend  to  oripple,  if  it  did  not  defeat,  the 
effort  to  guard  the  community  against  the  evils 
attending  the  excessive  use  of  such  liquors,  it  is 
not  for  the  courts,  upon  their  view*  of  what 
is  best  and  safest  for  the  community,  to  disre- 
gard the  legislative  determination  of  that  ques- 
tion. 80  far  from  such  a  regulation  having  no 
relation  to  the  general  end  sought  to  be  accom- 
plished, the  entwe  s<Aeme  of  prohibition,  as  em- 
bodied in  the  Constitution  and  law*  of  Kansas, 
might  fail,  if  tJte  right  of  each  citizen  to  manu- 
facture intoxicating  liquors  for  his  oven  use  as 
a  beverage  were  recognized.  Such  a  right  does 
not  inhere  in  citizenship.  Nor  can  it  be  said 
that  government  interferes  with  or  impairs  any 
wie's  constitutional  rights  of  liberty  or  of  prop- 
erly, when  it  determines  that  the  manufacture 
and  sale  of  intoxicating  drinks,  for  general  or 
individual  use,  as  a  beverage,  are,  or  may  be- 
come, hurtful  to  society,  and  constitute,  there- 
fore, a  business  in  which  no  one  may  lawfully 
engage.  Those  rights  are  best  secured,  in  our 
government,  by  the  observance  upon  the  part  of 
all  of  such  regulations  as  are  established  by  com- 
petent authority  to  promote  the  common  good. 
No  one  may  rightfully  do  that  which  the  law- 
making power,  upon  reasonable  grounds,  de- 
clares to  be  prejudicial  to  the  general  welfare." 

We  have  italicized  that  portion  of  the 
learned  Justice's  remarks  which  we  think  Is 
conclusive  as  against  the  contentions  made 
In  appellant's  behalf  here.  State  v.  Mara- 
stoni  (Or.)  165  Pac.  1177;  Clark  Distillery 
Co.  V.  Western  Maryland  R.  Co.,  242  U.  S. 
811,  37  Sup.  Ct  180,  61  L.  Ed.  326. 

[4]  Some  contention  Is  made  in  appellant's 
behalf  that  the  extracting  of  the  Juice  of  the 
grapes  and  allowing  it  to  ferment,  and 
thereby  letting  it  become  Intoxicating  liquor, 
was  not  manufacturing  within  the  meaning 
of  our  statute.  It  seems  to  us  this  conten- 
tion is  wholly  without  merit.  Of  course.  If 
one  should  put  up  some  kind  of  fruit  Juice, 
and  it,  without  his  knowledge,  should  fer- 
ment and  become  intoxicating  liquor,  he 
would  probably  be  considered  not  guilty  of 
violating  our  statute  by  that  act  alone.  But 
should  he  put  up  some  kind  of  fruit  Juice 
with  the  intent  of  having  It  so  ferment  and 
become  intoxicating  liquor,  or  should  know- 
ingly keep  it  after  It  had  so  become  Intox- 
icating liquor,  we  think  it  could  hardly  be 
contended  with  any  show  of  reason  that  he 
had  not  violated  the  plain  provisions  of  the 
statute.  Some  argument  Is  made  that  sach 
a  process  Is  not  manufacturing.  Apart  from 
the  fact  of  a  person's  want  of  knowledge 


and  intent  In  pro4ndng  Uqnor  by  fermenta- 
tion, we  cannot  agree  with  such  ^intention. 

We  conclude  that  the  Judgment  must  be 
affirmed. 

It  Is  so  ordered. 

ELLIS,  a  J.,  and  MOUNT,  MAIN,  HOL- 
OOMB,  CHADWIOK,  FULLBRTON,  WEB- 
STER, and  MORRIS,  JJ.,  concur. 


SINGMASTER  et  al.  v.  HATJi  et  aL 
(No.  14105.) 

(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Nahks  4=9 10— Assumed  Nave — Statute— 
"Doing  Businkss." 

The  mere  bringing  of  an  action  by  a  non- 
resident does  not  constitute  doing  business  with- 
in Rem.  Code  1915,  §  8369,  providing'  that  no 
person  shall  conduct  business  in  tiie  state  un- 
der an  assumed  name  without  filing  a  certifi- 
cate, etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seccmd  Series,  Doing 
Business.] 

2.  Pbincipai  and  Agint  <3=>22(1)— Eviderob 
OF  Agenct— Dkclabations  of  Agent. 

In  an  action  on  notes  given  for  a  stallion, 
where  it  was  not  proved  that  the  person  who 
sold  the  horse  to  defendants  was  plaintiffis'  agent, 
the  agency  being  denied,  evidence  that  the  per- 
son who  sold  the  horse  represented  himself  as 
plaintiffs'  agent  and  represented  the  horse  aa 
being  a  pure-bred  Percheron,  etc.,  and  that  he 
fraudulently  made  such  representations  to  de- 
ceive defendants,   was   inadmissible. 

3.  Evidence  9=»442(6)— Fabol  Evidengz  At- 
pecting  Wbitino. 

In  Budi  action,  where  the  bill  of  sale  given 
defendants  stated  that  the  only  guaranty  ^vea 
by  the  vendor  of  the  stallion  was  contained  in 
the  bill  of  sale,  the  evidence  was  inadmissible, 
since  the  writing  excluded  parol  warranties. 

4.  Saixs  *=»128— Rescission  on  Oonthaot. 

Where  defendants  purchased  a  pure-bred 
Percheron  stallion,  and,  a  year  after  discovering 
that  a  different  horse  had  been  delivered,  they 
wrote  plaintiffs  that  unless  the  latter  would 
allow  an  amount  as  damage,  and  deduct  it  from 
the  pardiase  price,  they  would  hold  the  horse 
subject  to  plaintiffs'  order,  there  was  no  rescis- 
sion of  the  contract,  since  rescission  of  a  con- 
tract of  sale  must  be  prompt  and  unconditional. 

5.  Sales  «=3ll3— Dutt  to  Rescind. 

If  the  horse  delivered  to  defendants  was  not 
the  one  they  intended  to  purchase  from  plain- 
tiffb,  and  if  they  had  been  misled  aa  to  his  con- 
dition and  pedigree,  on  their  discovery  ct  Uie 
facts  it  was  thdr  duty  to  rescind  the  contract. 

6.  Sales  «=»348(1)— Action  on  Notes  for 
Pbicb  —  Set-Oft  —  Misbepbeskntations  of 
Agent. 

In  an  action  on  notes  given  for  a  stallion. 
Judgment  for  jplaintifEs  properly  iwrmitted  de- 
fendants to  o&et  against  the  notes  the  dam- 
ages which  the  court  found  by  reason  of  the 
misrepresentations  of  the  person  who  sold  the 
stallion  to  defendants,  though  plaintiffs'  agent 
sold  to  defendants. 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County ;  E.  K.  Pendergast, 
Judge. 

Action  by  C.  F.  Slngmaster  and  others, 
copartners  doing  business  under  the  firm 
name    and    style    of    Slngmaster    ft    Sons, 


4=»For  otber  cases  see  tame  topic  and  KST-NUMBBR  In  all  Key-Numtiered  Digests  and  Indtxss 
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against  H.  M.  Hall  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal 
Affirmed. 

W.  H.  Patterson,  of  Blverslde,  and  Cb&a. 
A.  Johnson,  of  Okanogan,- for  appellants.  P. 
D.  Smith  and  W.  O.  Gresham,  both  of  Okano- 
gan, for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
recover  npon  three  promissory  notes  for  $1,- 
083  each,  with  Interest  and  costs.  These 
notes  were  dated  April  7,  1907,  payable  re- 
spectively in  one,  two,  and  three  years  after 
date.  The  complaint  is  In  the  ordinary  form, 
alleging  that  the  notes  were  past  dne,  non- 
payment, and  praying  for  the  fall  amount  of 
the  notes  with  Interest,  attorney's  fees,  and 
costs.  In  answer  to  the  complaint,  the  de- 
fendants admitted  the  execution  and  deliv- 
ery of  the  notes.  An  affirmative  defense  was 
pleaded  to  the  effect  that  the  notes  were  giv- 
en as  the  consideration  for  the  sale  of  a  cer- 
tain stallion  by  the  plaintiffs  to  the  defend- 
ants: that  this  stallion  was  <^ered  for  sale 
to  the  defendants  by  one  Gray,  acting  as 
agent  for  the  plaintiffs;  that  the  stollion 
was  exhibited  to  the  defendants  by  Gray, 
who  r^resented  the  horse  to  be  a  pure-bred 
Percberon  imported  from  France  and  regis- 
tered In  that  country  as  a  pure-bred  horse 
under  the  name  of  Eloi,  with  the  number 
4445S;  that  the  defendants  relied  upon  the 
representations  so  made;  that  these  repre- 
sentations were  false  and  were  known  by 
Gray  to  be  false;  that  the  horse  exhibited 
and  delivered  to  the  defendants  was  an  en- 
tirely different  animal  and  was  not  a  pure- 
bred Perdieron,  but  was  a  grade  horse  regis- 
tered in  a  disreputable  society  under  the 
name  of  Julian,  with  a  different  number; 
that  the  horse  was  afflicted  with  a  disease 
which  made  him  unfit  for  the  purposes  for 
which  he  was  purchased;  that  as  soon  as 
the  defendants  discovered  that  the  animal 
was  misrepresented  and  that  they  had  been 
defrauded,  they  disaffirmed  the  sale,  notified 
the  plaintiffs  that  they  would  not  be  bound 
thereby,  and  tendered  the  stallion  back  to 
the  plaintiffs.  The  reply  denied  the  affirma- 
tive matter  of  the  answer.  These  Issues  were 
tried  to  the  court,  without  a  Jury.  Findings 
were  made  in  favor  of  the  plaintiffs;  the 
trial  court  concluded  that  the  plaintiffs  were 
entitled  to  recover  upon  the  notes;  that,  by 
reason  of  the  fact  that  a  horse  of  a  different 
name  and  registry  number  was  delivered,  the 
defendants  had  been  damaged  thereby  In  the 
sum  of  $1,200,  which  sum  was  deducted  from 
the  amount  due  upon  the  notes  and  a  Judg- 
ment entered  for  the  balance.  The  defend- 
ants have  appealed. 

[1]  It  is  argued  by  the  appellants  that  the 
re^ondents  were  not  entitled  to  maintain 
the  action  because  they  were  a  partnership, 
doing  business  In  this  state,  and  that  a  cer- 
ttflcate  of  partnership  was  not  filed  as  re- 
quired by  ^^w.    A  certificate  was  filed  before 


the  trial  which  compiled  with  the  statute. 
If  we  concede,  however,  that  the  certificate 
was  not  filed  in  time,  it  does  not  appear  from 
the  record  that  the  respondents  were  doing 
business  in  this  state  at  the  time  the  action 
was  brought.  The  record  shows  that  the 
respondents  were  in  business  in  Iowa  at  that 
time,  and  there  is  no  evidence  in  the  record 
that,  at  the  time  the  action  was  brought,  they 
were  doing  business  in  this  state.  The  stat- 
ute, at  section  8368,  Bern.  C3ode,  provides 
that  no  person  or  persons  shall  conduct  or 
transact  business  in  the  state  under  an  as- 
sumed name  unless  sudi  person  or  persons 
shall  file  a  certificate  in  the  office  of  the 
county  clerk  of  the  county  or  counties  in 
which  said  business  is  to  be  conducted, 
which  certificate  shall  set  forth  the  name 
under  whldi  said  business  is  to  be  c<mducted, 
and  the  true  or  real  name  or  names  of  the 
party  or  parties  conducting  the  same.  This 
court  has  held  in  a  number  of  cases  that  the 
mere  bringing  of  an  action  does  not  consti- 
tute doing  business.  Lilly-Brackett  Co.  v. 
Sonnemann,  50  Wash.  487,  97  Pac.  605; 
Smith  &  Ck>.  V.  Dickinson,  81  Wash.  466,  142 
Pac.  1133. 

[2,  SI  It  Is  next  argued  that  the  court  erred 
in  refusing  an  offer  of  proof  to  the  effect  that 
a  Mr.  Gray,  who  sold  the  horse  to  the  ap- 
pellants, represented  himself  as  the  agent  of 
the  respondents,  and,  at  that  time,  repre- 
sented the  horse  which  was  delivered  to  the 
appellants  as  being  a  pure-bred  Percberon 
horse  named  Elol,  when  he  knew  that  the 
horse  was  not  a  thoroughbred  Percberon 
horse,  but  was  another  horse  named  Julian, 
and  that  he  fraudulently  made  these  repre- 
sentations for  the  purpose  of  dec^ving  the 
appellants.  The  court,  we  think,  properly 
excluded  this  evidence  for  two  reasons: 
First.  It  was  not  proved  that  Mr.  Gray  was 
the  agent  of  the  respondents.  That  agency 
was  denied.  Respondents  testified  that  they 
had  sold  two  horses  named  Elol  and  Julian 
to  one  Clemans,  who,  in  turn,  sold  the  horse 
Julian  to  the  appellants.  And,  second.  At 
the  time  the  horse  was  delivered  to  the  ap- 
pellants, a  bill  of  sale  was  delivered  to  them, 
in  which  it  was  stated  that  the  only  guar- 
anty given  by  the  vendor  was  contained  in 
the  bill  of  sale.  It  is  well  settled  that,  where 
a  written  contract  excludes  parol  warranties, 
a  prior  oral  warranty  may  not  be  proved. 
Pacific  Aviation  Ck).  v.  Phllbrick,  67  Wash. 
414,  121  Pac.  864;  Filers  Music  House  v. 
Oriental  Co.,  69  Wash.  618,  126  Pac.  1023. 

[4,  S]  It  is  next  argued  that  the  evidence 
required  a  finding  by  the  trial  court  to  the 
effect  that  the  appellants  had  rescinded  the 
contract  upon  discovering  that  the  horse  they 
purchased  was  a  different  horse  from  the 
one  represented.  The  record  here  clearly 
shows  that  the  name  and  number  given  to 
the  horse  was  a  mistake.  Instead  of  the 
name  of  the  horse  being  Eloi,  number  44458, 
his  name  was  Julian,  register  number  3707. 
4fter  discovering  this  fact,  and  the  fact  that 
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the  borse  Julian  was  not  a  pure  bred  Pe*- 
cheroD,  and  otber  defects,  the  appellants 
caused  a  letter  to  be  written  on  the  24th  day 
of  January,  1908,  io  which  they  stated  that, 
because  the  respondents  had  delivered  an- 
other horse  than  the  one  represented,  the  ap- 
pellants had  been  damaged  In  the  sum  of  .$1,- 
250,  and  that,  unless  the  respondents  would 
allow  this  damage  and  deduct  It  from  the 
purchase  price  of  the  borse,  they  would  bold 
the  horse  subject  to  the  respondents'  order. 
This  was  clearly  not  a  rescission  of  the  con- 
tract. If  the  horse  was  not  the  one  which 
the  appellants  intended  to  purchase,  if  they 
had  been  misled  as  to  his  condition  and  pedi- 
gree, when  they  discovered  these  facts  it  was 
their  duty  to  rescind.  Rescission  must  be 
prompt  and  unconditional.  The  record  shows 
that  no  attempt  was  made  to  rescind  for  a 
year  after  they  had  notice  of  all  the  facts. 
When  rescission  was  offered,  it  was  made 
conditional  that  the  respondents  would  al- 
low ?l,2aO  to  be  deducted  from  the  purchase 
price  of  the  horse.  It  is  plain  that  this  was 
not  a  rescission  of  the  contract  In  Orymes 
V.  Sanders  et  al.,  93  U.  S.  55,  23  L.  Ed.  798, 
it  was  said: 

"Where  a  party  deares  to  rescind  upon  tbe 
ground  of  mistake  or  fraud,  he  must,  upon  the 
discovery  of  the  facts,  at  once  announce  his 
purpose,  and  adlieru  to  it.  If  he  be  silent,  and 
continue  to  treat  the  property  as  his  own,  be 
will  be  held  to  have  waived  the  objection,  and 
will  be  conclusively  bound  by  the  contract,  as 
if  tiie  mistake  or  fraud  had  not  occurred.  He 
is  not  permitted  to  play  fast  and  loose.  Delay 
and  vacillation  are  fatal  to  the  right  which  had 
before  subsisted." 

See,  also,  Aurora  Land  Co.  v.  Keevan,  67 
Wash.  305,  121  Pac.  469;  Dickinson  Fire, 
etc.,  Brlclc  Co.  v.  Crowe  &  Co.,  63  Wash.  550, 
115  Pac.  1087. 

In  the  latter  case  we  said: 

"  •  •  •  A  failure  to  give  notice,  or  to  of- 
fer to  return  the  property  within  a  reasonable 
time  after  discovering  the  defects,  operates  as 
a  waiver  of  the  right  to  rescind,  and  leaves  the 
purchaser  only  the  right  to  recover  or  offset 
damages  to  the  extent  of  the  diminished  value  of 
the  article." 

In  this  case  the  diminished  value  of  the 
property  was  stated,  after  notice  of  the 
facts,  to  be  $1,250.  The  trial  court  allow^- 
ed  $1,200  of  this  amount  la  reduction  of  the 
amount  sued  for.  The  respondents  have  not 
appealed,  and  are  therefore  bound  to  the 
same  extent  as  though  they  had  sold  the 
horse  to  the  appellants. 

[8]  It  Is  argued  by  the  appellants  that  the 
findings  of  fact  and  conclusions  of  law  do 
not  support  the  judgment,  for  the  reason 
that  the  action  was  brought  upon  the  notes, 
and  that  a  judgment  was  rendered  for  the 
reasonable  value  of  the  horse.  We  are  sat- 
isfied that  this  Is  not  the  effect  of  the  Judg- 
ment. The  judgment,  in  substance,  permit- 
ted the  appellants  to  offset  against  the  notes 
the  damages  which  the  court  found  by  rea- 
son of  the  misrepresentations  of  ^he  person 


who  sold  the  horse  to  tbe  appellants.  Under 
the  case  last  above  cited,  tbe  court  was  dear- 
ly Justified  In  so  doing,  even  if  the  agent  at 
the  respondents  sold  the  borse  to  the  appel- 
lants. 

We  find  no  error  in  the  record,  and  tl^e 
judgment  is  therefore  afiOrmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 


BORN  V.  CSASTLB  et  aL    (S.  F.  7309.) 
(Supreme  Court  of  California.    Aug.  8,  1917.) 

1.  VENDOB  ANO  PTJBCflASEB  «=>31— RiOHT  TO 

Resoim  n — Mistake. 
Where  plaintiff  paid  deposit  reqoiied  by 
proposed  contract  of  purchase  of  land,  without 
knowing  that  defendant  had  changed  it  by  re- 
ducing time  allowed  plaintiff  to  examine  title 
from  60  to  30  days,  no  contract  was  ever  mader 
and  plaintiff  may  recover  deposit  on  disoovery 
of  mistake. 

2.  Ve.vdob  and  PuBcnASEB  <©=>341(1)— Right 
TO  Resciwd — Laches. 

Delay  of  plaintiff  in  bringiog  action  to  re- 
cover deposit,  made  by  him  under  mistaken  be- 
lief that  contract  for  sale  of  land  had  been  en-. 
tered  into,  was  not  laches,  where  he  did  not  dis- 
cover the  mistake  until,  on  trial  to  enforce  the 
contract,  it  appeared  from  the  evidence  intro- 
duced by  defendant,  and  there  was  no  fault  on 
his  part  in  failing  to  make  the  discovery  sooner, 
and  defendant  knew  of  mistake  and  suffered  no 
prejudice  on  account  of  the  delay. 
a  Appkal  ano  Erbob  «s=>1079— Ebbob  Waiv- 
ed IN  Appbllate  Coubt — Failurs  to  Ab- 

GUE  EJXCEPTIONS. 

The  court  will  not  examine  alleged  errors  in 
admission  and  exclumon  of  evidence  where  ap- 
pellants merely  complain,  of  them  generally  and' 
point  out  where  exceptions  relating  to  them  may 
be  found  in  the  record  without  arguing  them. 

4.  Paetnebship  <§=3l43— Right  to  Rescind— 
Action — Parties. 

An  action  to  recover  deposit,  made  by  plain- 
tiff under  mistaken  belief  that  a  contract  for 
purchase  of  land  had  been  entered  into  with 
partnership  of  which  defendant  was  a  member, 
does  not  lie  against  it  where  the  land  belonged 
to  defendant  who  took  and  retained  deposit. 

5.  Costs  «=>71— Right  to  Costs. 

In  an  action  against  a  partnership  to  recov- 
er deposit,  brought  under  the  mistaken  belief 
that  contract  for  the  purchase  of  land  had  been 
made,  not  with  one  of  its  members,  but  with  i(j 
partnership  is  not  entitled  to  costs  on  entry  of 
judgment  in  its  favor  where  it  knew  of  mistake 
when  deposit  was  made,  and  plaintiff  did  not 
learn  truth  until  after  suit  begun. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Adolpbus  B.  Graupner,  Judge. 

Action  by  S.  A.  Born  against  A.  E.  Castle 
and  others.  From  judgment  in  favor  of 
plaintiff,  defendants  appeal.  AfiSrmed  as 
against  defendant  named,  and  reversed  as  to 
other  defendants. 

J.  K.  Johnson,  of  San  Francisco,  for  appel- 
lants. Randolph  V.  Whiting,  of  San  Fran- 
cisco, for  respondent.  ' 

LORIGAN,  J,  This  is  the  second  appeal 
taken  in  this  action,  which  was  brought  to 
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recover  the  vibb  of  (2i000  pttid  by  plalntift  in 
negotiations  respecting  the  pur<dia8e  of  a 
lot  of  land  In  San  Frandsco.  Xbe  original 
complaint  was  framed  on  the  theory  that  a 
contract  for  the  sale  and  purchase  of  the 
property  had  been  entered  into  between  de- 
fendants and  plaintiff;  that  defendants  had 
failed  to  comply  with  its  terms,  and  plaintiff 
was  therefbre  entitled  to  the  snm  of  f2,000 
deposited .  with  defendants  at  the  time  the 
alleged  contract  had  been  entered'  into  be- 
tween them.  During  the  trial  of  the  action 
onder  the  original  complaint,  however,  it  was 
disclosed  by  evidence  produced  on  the  part  of 
defendants  that  the  contract  alleged,  and 
upon  which  plaintiff  based  his  right  of  ac- 
tion, had  never  been  executed  by  both  par- 
ties; that,  while  a  form  of  contract  for  the 
sale  and  purchase  of  the  property  described 
had  been  prepared  for  signature  by  them  both, 
and  the  $2,000  sued  for  had  been  paid  as  a  de- 
posit by  plaintiff  to  persons  purporting  to  rep- 
resent defendants  as  their  agents,  and  said 
sum  paid,  over  to  defendants,  still  no  con- 
tract had  ever  been  executed  between  the 
parties,  nor  was  any  ai^reanent  ever  reached 
between  them  respecting  terms  of  sale  and 
purchase  of  said  property.  In  fact,  it  ap- 
peared clearly  that  the  $2,000  involved  in  the 
action  was  paid  by  plaintiff  and  accepted  by 
defendants  through  one  purporting  to  act  as 
agent  of  the  latter  under  a  misapprehension 
and  mutual  mistake  of  both  parties  upon  the 
subject.  When  during  the  trial  this  condi- 
tion appeared  from  the  evidence,  plaintiff 
moved  the  court  for  leave  to  file  an  amended 
complaint  in  conformity  to  this  proof  and  set- 
ting up  the  facts  showing  such  misapprehen- 
sion and  mutual  mistake  rejecting  the  ex 
ecntion  of  a  contract  between  tliem  under 
which  the  deposit  was  paid.  The  court  refus- 
ed to  grant  plaintiff  leave  to  do  so,  and  after 
jndjnnent  for  defendants  plaintiff  appealed, 
presenting  thereon  the  correctness  of  the 
ruling  of  the  trial  court  in  denying  his  said 
application.  The  appeal  was  heard  by  the 
District  Court  of  Appeal,  which  reversed  the 
Judgment,  holding  that  the  trial  court  should 
have  allowed  the  filing  of  the  amended  cdin- 
plalnt,  and  remanded  the  cause,  with  direc- 
tions to  the  low^r  court  to  allow  plaintiff  to 
do  so.  Bom  V.  Castle,  22  Cnl.  App.  282,  134 
Pac.  347.  On  remission  to  the  trial  court 
said  amended  complaint  was  filed,  the  cause 
tried,  and  a  Judgment  entered  In  favor  of 
plaintiff.  It  is  from  this  Judgment  and  an  or- 
der denying  their  motion  for  a  new  trial  that 
the  defendants  take  this  appeal. 

The  substantial  points  made  for  a  reversal 
are  not  many  nor  difficult  of  disposition.  It 
is  claimed'that  the  finding  of  thecourt  that 
there  was  a  mutual  mistake  by  both  parties 
In  believing  that  an  acceptance  had  been 
made  of  certain  terms  of  sale  and  purchase 
of  the  property,  that  a  contract  in  writing 
bad  been  executed  by  the  parties  embodying 
them,  and  the  further  belief  that  the  pay- 


ment of  the  money  by  plaintiff  to  defendant 
had  been  made  in  conformity  with  such  an 
executed  contract,  was  not  justUied  by  the 
evidence.  But  there  can  be  no  doubt  on  this 
subject.  There  is  no  substantial  difference 
between  the.  evidence  presented  on  the  first 
trial,  which  It  was  held  on  appeal  clearly  re- 
quired allowing  the  filing  by  plaintiff  on  his 
motion  of  ah  amended  complaint  as  to  mutual 
mistake,  and  that  presented  on  this  second 
trial,  resulting  In  the  finding  that  there  was 
such  mutual  mistake  and  in  awarding  a 
Judgment  in  bis  favor  based  upon  it. 

Recurring  to  that  evidence  briefly:  It  ap- 
pears that  Baldwin  &  Howell,  real  estate 
agents  in  San  t'randsco,  had  applied  to  de* 
fendants  for  written  authorization  to  sell 
this  property  for  them,  which  they  refused 
to  give,  informing  them,  however,  that  the 
first  real  estate  agency  that  came  to  them 
with  a  bona  fide  offer  at  a  specified  price 
might  have  the  property  for  sale.  On  the 
same  day  that  this  application  for  authoriza- 
tion to  sell  was  sought  from  defendants  an 
employe  of  suld  Baldwin  &  Howell  called  on 
the  agent  of  plaintiff  at  the  office  of  the  lat- 
ter with  a  view  of  effecting  a  sale  to  the 
plaintiff.  The  negotiations  of  these  respec- 
tive agents  on  the  subject  resulted  in  a  form 
of  contract  being  drawn  up  by  them  for  their 
shpposed  parties  principal,  whereby  it  was 
■agreed  that  plaintiff  was  to  purchase  the 
property  for  a  sum  specified  in  the  prepared 
contract  and  to  pay  to  defendants  $1,000  as  a 
deposit  on  account;  that  plaintiff  was  to 
have  60  days  to  examine  title  to  the  property, 
and  certdin  circumstances  were  specified  re- 
specting this  examination  of  the  title  and  re- 
specting the  title  itself,  under  which  the 
$1,000  wos  either  to  be  returned  to  plaintiff  or 
forfeited.  The  contract  also  contained  a  pro- 
vision that  it  was  made  subject  to  the  ai>- 
proval  of  the  owners  of  the  property.  This 
form  being  thus  prepared,  the  employe  of 
Baldwin  &  Howell  negotiating  the  contract 
thereupon  signed  It  for  the  defendants.  The 
agent  of  plaintiff  signed  it  in  his  behalf,  and 
In  conformity  to  Its  terms  paid  to  the  em- 
ploye of  Baldwin  &  Howell -for  the  defend- 
ants the  $1,000  dei)oslt  called  for.  There- 
after, and  on  the  same  day  this  contract  was 
prepared  and  signed,  it  was  presented  by  th^ 
said  employe  of  Baldwin  &  Howell  to  the 
defendants  at  their  office,  and  the  $1,000 
turned  In  there.  Defendants,  however,  re- 
fused to  approve  or  affirm  the  contract  An- 
other agreement  was  prepared  by  them  in  its 
place  as  to  the  sale  and  purchase  of  the 
property  differing  from  the  first  in  this  that 
it  required  a  deposit  of  $2,000  instead  of  $1,- 
000,  and  allowed  only  30  days  instead  of  60 
for  an  examiimtion  by  plaintiff  of  the  title 
to  the  property.  While  these  were  the  only 
changes,  they  were,  of  course,  changes  in  re- 
gard to  material  matters  from  the  original 
contract  Defendant  A.  E.  Castle  who  claim- 
ed to  be  the  sole  owner  of  the  property  im- 
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mediately,  with  the  assistance  of  other  mem- 
bers of  the  firm  then  in  the  office  thereof, 
prepared  and  then  signed  and  approved  this 
second  contract  as  thus  drawn,  and  delivered 
it  to  the  agent  of  Baldwin  &  Howell,  as  em- 
bodying his  terms  for  the  sale  of  the  prop- 
erty. For  some  reason  or  other  this  contract 
was  never  delivered  to  the  plaintiff  or  his 
agent  nor  presented  for  hia  approval  by  the 
employe  of  Baldwin  4  Howell  who  tot*  it, 
or  any  one  else,  and  in  fact  plaintiff  never 
learned  of  the  facts  concerning  the  rejection 
of  the  first  contract  and  the  making  or  ex- 
istence of  the  latter  one  until  these  matters 
were  disclosed  in  the  testimony  produced  by 
defendants  upon  the  first  trial,  some  four 
years  thereafter.  On  the  same  day  that  these 
contracts  were  drawn  and  after  the  prepara- 
tion of  the  second  one  the  employ^  of  Bald- 
win &  Howell  informed  plaintiff  that  the 
defendants  demanded  a  deposit  of  $2,000  In- 
stead of  $1,000  which  the  plaintiff  forthwith 
made.  This  was  the  only  Information  he  did 
give  him  on  the  subject.  He  was  not  inform- 
ed that  there  had  l>een  any  other  change  in 
the  contract  originally  signed  or  that  it  bad 
not  been  approved  by  defendants  or  that  any 
other  contract  had  been  drawn,  but,  on  the 
contrary,  was  permitted  to  believe  that  in 
every  other  respect  than  the  amount  to  be 
deposited  the  contract  stood  as  originally 
drawn. 

[1]  There  can  be  no  question  but  what 
the  evidence  established  these  facts,  and  as 
a  clear  result  therefrom  It  is  apparent  that 
there  never  was  any  contract  as  to  the  sale 
and  purchase  of  this  property  entered  into  be- 
tween the  parties ;  no  consideration  for  the 
payment  of  the  money  by  plaintiff  nor  justifi- 
cation for  its  receipt  and  retention  by  defend- 
ants. It  was  clearly  a  payment  of  money 
made  under  a  mutual  mistake  of  fact,  and 
which,  under  a  familiar  principle  of  law, 
plaintiff  was  entitled  to  recover  back  on  dis- 
covery of  the  mistake.  It  is  unnecessary  to 
cite  authorities  to  this  proposition,  which 
is  not  and  cannot  be  questioned.  It  is  fur- 
ther unnecessary  to  consider  other  evidence 
in  the  case  bearing  on  the  destruction  of  the 
records  in  the  great  fire  of  April  18, 1906,  dur- 
ing the  period  specified  in  the  contract  for  the 
examination  of  title,  and  its  legal  effect,  the 
seasonableness  of  the  demand  of  plaintiff 
for  the  return  of  the  deposit  and  what  the 
relation  of  the  employ^  of  Baldwin  &  Howell, 
who  secured  the  second  contract,  was  to  the 
respective  parties  to  this  action  in  the  ob- 
taining of  it.  These  matters  would  only 
be  Important  in  the  event  that  there  had 
been  in  fact  a  contract  entered  into  between 
the  parties  plaintiff  and  defendants  and  un- 
der which  the  deposit  was  made.  There 
was  non6.  In  fact,  the  action  of  plaintiff 
under  his  amended  complaint  was  necessarily 
based  on  the  theory  of  the  nonexistence  of 
such  a  contract  and  to  recover  a  paymeAtmade 
is  the  honest,  but  mistaken,  belief  Of  both  par- 


ties that  one  had  been  executed  between  fhem. 
As  the  evidence  clearly  supported  this  theory 
and  the  finding  on  It,  It  is  immaterial  to  con- 
sider other  evidence  which  might  have  been 
pertinent  bad  a  contract  in  fact  been  made. 

[2]  It  is  further  contended  that  the  plain- 
tiff was  guilty  of  laches  In  bringing  his  ac- 
tion for  the  recovery  of  the  deposit.  I^ils, 
of  course,  can  only  apply  to  the  pres^it 
phase  of  the  action — the  recovery  of  this 
money  on  the  ground  that  It  was  paid  to  de- 
fendants by  mutual  mistake  of  the  parties. 
But  plaintiff  honestly  believed,  as  is  apparent 
from  the  evidence,  that  the  original  contract 
had  been  entered  Into  between  himself  and 
the  defendants,  and  was  proceeding  to  en- 
force his  right  under  that  belief,  when  on 
evidence  produced  by  the  defendants  it  ap- 
peared to  him  for  the  first  time  during  the 
trial  that  the  contract  on  which  he  was 
suing  had  never  been  executed.  The  first 
that  plaintiff  learned  of  the  mutual  mistake 
concerning  this  execntitm  ot  the  contract 
was  at  that  time.  There  was  no  fault  on 
his  part  In  falling  to  make  the  discovery 
earlier;  the  mlstakeo  belief  was  Induced  by 
the  conduct  of  the  employ^  of  Baldwin  A 
Howell,  who,  at  least  after  the  second  con- 
tract was  delivered  to  him  by  defendant  A. 
B.  Oastle,  was  the  agent  of  defendant  to 
communicate  the  fact  of  nonapptoval  of 
the  first  and  the  tender  of  the  second  con- 
tract in  its  place.  Defendants,  during  the 
several  years  intervening  between  the  bring- 
ing of  this  suit  and  Its  first  trial,  knew  that 
plaintiff  was  depending  in  good  faith  upon 
the  existence  of  a  contract  which  they  knew 
had  never  been  made.  No  prejudice  what- 
ever resulted  to  them  or  any  of  them  from 
the  delay  complained  of.  Under  these  cir- 
cumstances there  was  no  laches  on  the  part 
of  plaintiff.  This  was  so  held  by  the  Dis- 
trict Court  of  Appeal  when  the  same  point 
was  made  by  defendants  there  in  attempted 
Justification  of  the  ruling  of  the  trial  court 
denying  plaintiff  leave  to  amend — a  «mclur 
sion  which  was  approved  by  this  court  in 
denying  a  rehearing  In  the  case. 

[3]  Complaint  is  made  of  a  large  number 
of  rulings  of  the  t  rial  court  on  the  admission 
and  exclusion  of  testimony.  But  all  that 
appellants  do  respecting  these  rulings  is  to 
complain  generally  of  them  and  to  point  out 
where  the  exceptions  relating  to  them  may 
be  found  In  the  record.  They  do  not  assert 
in  what  respect  the  rulings  are  objectionable 
or  make  any  -  argument  concerning  them. 
This  being  so,  we  will  not  examine  points 
thus  perfunctorily  made.  If  counsel  will  not 
discuss  them,  neither  shall  we.  Pigeon  v. 
Fuller,  156  Cal.  702,  105  Pac.  976. 

[4]  The  last  point  made  is  that  the  Judge- 
ment Is  erroneous.  The  court  entered  jud^ 
ment  against  the  defendants  as  copartners 
under  the  firm  name  of  Oastle  Bros,  and 
against  the  defendant  Albert  B.  Castle  in- 
dividually.   It  is  clahned  that  the  Judgment 


Digitized  by  VjOOQ  IC 


CM.) 


DDNCAN  ▼.  ©XTNCAN 


Ul 


against  the  oopartnerahlp  was  imwarniiited, 
and  we  agree  with  appellants  on  this  point. 
It  is  no  doubt  true  that  the  a^nt  of  Bald- 
win &  Howell  and  plaintiff's  agent  believed 
that  the  property  belonged  to  the  partner- 
ship when  negotiations  respecting  It  were 
first  opened  up  and  the  original  form  of  con- 
tract prepared,  and  the  $1,000  was  turned 
In  at  the  office  of  Castle  Bros,  by  him  when 
the  employ^  of  Baldwin  &  Howell  went  there 
with  reference  to  an  approval  of  the  first 
contract.  The  property,  however,  stood  in 
the  name  of  Albert  E.  Oastle,  and  the  de- 
posit paid  in  at  the  office  of  the  partnership 
was  taken  by  him,  and  be  still  retains  it. 
The  partnership  bad  nothing  to  do  in  the 
matter  except  as  we  shall  mention  presoitly. 
The  Judgment  Is  therefore  reversed  so  far 
as  it  runs  against  the  partnership  of  Oastle 
Bros. 

[(]  This  reversal  shall,  however,  be  witti- 
out  costs  to  this  appellant  partnership,  be- 
cause, while  it  did  not  own  the  property  or 
receive  the  deposit  money.  Its  members  knew 
ttiat  plaintiff  and  the  employ^  of  Baldwin 
A  Howell  believed  that  the  partnership  did 
own  it;  that  they  were  conducting  negotia- 
tions on  tltat  assumption  and  that  the  de- 
posit was  paid  into  the  office  In  the  belief 
that  the  firm  was  the  proper  person  to  re- 
ceive it;  that  the  several  memben:  of  the 
firm  were  called  in  and  conferred  with  the 
employ^  of  Baldwin  ft  Howell  as  to  the 
terms  and  conditions  which  Albert  E.  Cbstle 
Inserted  in  the  second  contract;  they  all 
knew — the  firm  and  A.  E.  Castle — that  plain- 
tiff believed  the  partnership  to  be  the  owner 
of  the  property  and  was  suing  It  to  recover 
the  deposit,  in  the  honest  belief  that  the 
firm  had  signed  the  contract  of  dale  and  re- 
ceived the  money,  a  belief  of  which  at  no 
time,  under  the  pleadings  or  otherwise,  un- 
til some  time  during  the  first  trial,  did  the 
firm  disabuse  him.  Under  these  clrcumst'inc- 
es  we  think  it  only  fair  that  the  partnership 
should  bear  the  burden  of  any  expense  it 
may  have  been  put  to  in  this  litigation. 

The  Judgment  and  order  in  favor  of  plain- 
tiff against  A.  E.  Castle  are  affirmed,  with 
costs.  The  Judgment  and  order  against  the 
partnership  of  Castle  Bros,  are  reversed, 
without  costa. 

We  concur:   HBNSHAW,  J.;   ME}LVIK,J. 


DUNCAN  V.  DUNCAN.    (L.  A.  4636.) 

(Snpreme  Court  of  Callfomia.    Aug.  10,  1917.) 

1.  Divorce  4s»249(2)— Question  RAiSEn— Db- 
cbcb  Fourdbd  on  Stipulatioh'. 
Where  decree  for  the  wife  on  her  croia- 
complaint  in  a  husband's  divorce  suit  recited 
that  the  disposition  made  of  both  pieces  of 
property  described  in  the  complaint  was  foanded 
on  the  stipulation  of  the  parties  made  in  open 
court,  no  question  could  be  raised  on  the  hus- 
band's appeal  cmicemijig  the  adjudication  of 
property  rights. 


2.    DiTOBOE  •esITS— SnpuTATioif— JirsoHBin 

AB  BABBINO  AFPIAI,. 

Neither  husband  nor  wife,  by  complying  with 
their  stipulation,  made  in  open  court  In  the  hus- 
band's divorce  suit,  as  to  their  pn^ierty  rights, 
the  stipulation  bemg  carried  into  the  decree, 
waived '  the  right  to  appeal  from  other  inde- 
pendent parts  of  the  decree,  since,  to  bar  tlie 
right  of  appeal  on  the  ground  of  acquiescence, 
the  acts  relied  on  must  be  such  as  to  dear^ 
and  unmistakably  show  acquiescence,  and  must 
be  unconditional,  voluntary,  and  absolute,  and, 
where  a  judgment  or  decree  relates  to  distinct 
matters,  acquiescence  as  to  one  will  not  bar  an 
appeal  as  to  the  others. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Charles  Monroe,  Judge. 

Action  by  Hamilton  B.  Duncan  against 
Elizabeth  Duncan.  From  a  Judgment  for 
defendant  on  her  cross-complaint,  plaintiff 
appeals.  On  motion  to  dismiss.  Motion  de* 
nled. 

Peyton  H.  Moore,  of  Los  Angeles,  for  ap- 
pellant Oscar  Lawler  and  A.  I.  McOonnlck, 
both  of  IXM  Angeles,  for  respondent 

SLOSS,  J.  Motion  to  dismiss  appeal.  The 
action  is  one  for  divorce  instituted  by  the 
husband.  The  wUe  answered,  and  filed  a 
croBS-complaint,  asking  that  a  divorce  be 
granted  her.  The  complaint  alleged  that  two 
pieces  of  real  estate  standing  of  record  in  the 
name  of  the  wife  were  community  property, 
and  asked  for  a  decree  so  declaring.  The 
answer  claimed  that  all  of  this  property  was 
the  separate  estate  of  the  wife.  Findings 
were  waived,  and  the  court  made  its  interloc- 
utory decree,  adjudging  that  the  defendant 
was  entitled  to  a  divorce  from  the  plaintiff. 
It  further  adjudged  tliat  one  of  the  parcels 
described  tn  the  complaint  was  the  separate 
property  of  the  wife,  and  that  the  other  was 
the  community  property  of  the  parties.  The 
plaintiff  appeals  from  the  Judgment 

The  motion  to  dismiss  the  appeal  is  based 
upon  the  ground  that  the  plaintiff  and  ap- 
pellant has,  since  the  taking  of  his  appeal, 
accepted  the  fruits  and  benefits  of  the  Judg- 
ment which  he  now  seeks  to  attack.  By  af- 
fidavit it  is  made  to  appear  that  since  the 
making  of  the  interlocutory  decree,  and  since 
the  taking  of  the  appeal,  the  wife  (respond- 
ent in  this  appeal)  has  been  in  possession  of 
the  property  adjudged  to  be  commimity  es- 
tate, and  received  the  rents  thereof.  She 
has,  however,  pursuant  to  the  Judgment  and 
the  appellant's  demand,  accounted  to  htm 
for  one-half  of  said  rents,  and  has  paid  one- 
half  of  the  installments  due  on  a  mortgage, 
and  (me-hatf  of  all  other  charges  against  said 
property;  the  other  half  thereof  being  paid 
by  plaintiff. 

[1]  It  appears  that  while  the  notice  of  ap- 
peal is  general  in  its  terms,  the  only  points 
raised  by  appellant  In  his  brief  relate  to  the 
determination  that  he  is  not,  and  that  de- 
fendant Is,  entitled  to  a  divorce.  No  ques- 
tion is  raised  concerning  the  adjudication  of 
property  rights,  and,  when  we  come  to  look 
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at  the  decree,  we  see  tbat  no  snch  question, 
could  be  raised.  The  decree  recites  that  the 
disposition  made  of  both  pieces  of  property 
described  In  the  complaint  is  founded  upon 
the  stipulation  of  the  parties  made  In  open 
court  The  payments  mentioned  In  the  af- 
fidavits of  the  moving  party  were  payments 
called  for  by  the  terms  of  the  stipulation 
thus  carried  Into  the  decree. 

[2]  In  order  to  bar  the  right  of  appeal  on 
the  ground  of  acquiescence,  "the  acts  relied 
upon  must  be  such  as  to  clearly  and  unmis- 
takably show  acquiescence,  and  It  must  be 
unconditional,  voluntary,  and  absolute;  and, 
where  a  Judgment  or  decree  relates  to  two 
or  more  distinct  matters  or  demands,  ac- 
quiescence therein  as  to  one  of  such  matters 
or  demands  will  not  bar  an  appeal  as  to  the 
others."  3  C.  J.  665,  666;  Coffman  v.  Bush- 
ard,  164  Cal.  663,  130  Pac.  425.  The  issues 
regarding  the  status  of  the  property  were  re- 
moved from  controversy  by  the  agreement  of 
the  parties,  and  were  thus  severed  from  the 
dispute  over  the  right  to  a  divorce.  The  de- 
cree, and  the  stipulation  carried  into  it,  evi- 
dently contemplated  that  the  terms  of  the 
agreement  were  to  be  carried  into  effect  at 
once.  It  cannot  fairly  be  held  that  either 
party,  by  complying  with  this  agreement, 
waived  the  right  to  appeal  from  other  and 
independent  parts  of  the  decree. 

The  motion  to  dismiss  is  denied. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  VICTOR  B.  BHAW,  Judge  pro  tem.; 
HENSHAW,  J.;    MELVIN,  J. 


TREMBLE  v.  TUMAN  et  «1.     (S.  F.  7071.) 
(Supreme  Court  of  California.     Aug.  10,  1917.) 

1.  CONTKACTB    ®=>354    —    INCONSISTENCY    BE- 
TWEEN Genebai.  and  Special  Verdicts. 

Id  an  action  by  the  owner  of  Innd  against 
the  contractor  to  erect  a  building  thereon  and 
the  la  tier's  surety,  special  verdicts  that  the  con- 
tractor did  not  have  men  working  on  the  build- 
ing every  working  day  between  two  dates,  that 
on  the  latter  date  the  job  was  taken  away  from 
the  contractor  and  finished  by  the  owner,  and 
tbat  the  contractor  agreed  with  the  owner,  etc., 
that  she  might  complete  the  job,  were  not  incon- 
sistent with  general  verdict  against  both  defend- 
ants, the  contractor  and  hig  surety,  abandon- 
inent  being  squarely  an  issue  in  the  case,  and 
the  general  verdict  construable  as  a  finding  of 
such  abandonment,  while  the  special  verdicts 
could  be  reconciled  with  the  general  verdict 

2.  Triai.  «=359(1)  —  Inferences  Favoring 
General  Verdict. 

All  inferences  and  intendments  favor  the 
general  verdict,  so  tbat  answers  to  special  in- 
terrogatories cannot  be  enlarged  by  mferences 
to  vitiate  general  verdict. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  W.  S.  Wells,  Judge. 
■  Action  by  C.  E.  Tremble  against  G.  B.  Tu- 
man  and  the  United  States  Fidelity  &  Guar- 
anty Company.  From  a  Judgment  for  i^in- 
tilT  against  defendant  Tuman,  he  appeals. 
Reversed,  with  directions  to  enter  Judgment 


for  defendant  Tuman  and  against  the  Guar- 
anty Company. 

Stetson  6c  Koford,  of  Oakland,  for  appel- 
lant. Thomas,  Beedy  &  Lanagan,  of  San 
Francisco,  for  respondent 

HENSHAW,  J.  Plaintiff,  the  owner  of 
land  upon  which  the  defendant  Tuman  had 
contracted  to  erect  a  building,  brought  this 
action  against  that  contractor  and  against 
his  codefendant,  United  States  Fidelity  * 
Guaranty  Company,  surety  upon  the  under- 
taking given  by  the  contractor  conditioned' 
upon  the  due  and  foitbfui  performance  o£ 
his  contract. 

The.  complaint  charged  a  failure  and 
breach  of  the  contract  upon  the  part  of  Tu- 
man, an  abandonment  of  the  contract,  and 
the  taking  over  and  completion  of  the  work 
by  the  plaintiff. 

The  fourteenth  clause  of  the  building  con- 
tract under  which  the  work  was  done  made 
provisicm  as  follows: 

;  "Should  the  contractor,  at  any  time  during 
the  progress  of  the  work,  refuse  or  neglect,  with- 
out the  fault  of  the  owner,  architect,  or  su- 
perintendent, to  supply  a  suflSciency  of  mnterials 
or  workmen  to  complete  the  contract  withid  the 
time  limited  herein,  or  any  lawful  extension 
thereof,  for  a  period  of  more  than  three  (3)  days 
after  having  been  notified  by  the  owner  in  writ- 
ing to  furnish  the  game,  the  owner  shall  have 
power  to  furnish  and  provide  said  materials  or 
workmen  to  finish  the  said  work ;  and  the  rea- 
sonable expenses  thereof  shall  be  deducted  from 
the  amount  of  the  contract  price." 

Upon  this  the  complaint  charged  in  para- 
graph 6  of  the  amended  complaint  as  follows: 

"Tbat  Mr.  Tuman  failed  to  complete  the 
apartment  house  within  the  time  provided  in  the 
contract,  and  refused  to  supply  a  sufficiency  of 
materials  or  workmen  to  complete  the  contract 
within  the  time  limited;  that  Mrs.  Tremble  no- 
tified Tuman  in  writing  to  furnish  such  materi- 
als and  'workmen,  but  that  Tuman  continued 
for  a  period  of  four  days  after  notice  to  refuse 
and  neglect  to  furnish  such  materials  and  work- 
men ;  that  plaintiff  thereafter  immediately  com- 
menced the  completion  of  the  said  contract  and 
apartment  house  building,  and  continued  so  to 
do  diligently  and  with  all  possible  dispatch,  and 
completed  the  same  at  the  earliest  possible  date. 

•  •    « " 

The  complaint  also  charged: 

That  after  the  construction  of  the  building 

had  progressed  beyond  the  time  provided  in  the 
contract  for  the  second  payment  "the  contrac- 
tor abandoned  said  building,  said  building  con- 
tract,  and   the   construction    of   said    building, 

*  •  •  and  thereafter  did  nothing  towards 
the  completion  or  construction  of  said  building; 
that  prior  to  said  abandonment  by  said  defend- 
ant Tuman  said  plaintiff  delivereid  to  said  de- 
fendant," etc. 

The  Fidelity  &  Guaranty  Company  in  its 
answer  denied  this  abandonment.  The  Is- 
sue of  abandonment  was  thus  directly  in  the 
case.  Moreover,  the  Jury  was  spedflcnlly  in- 
structed upon  the  question  of  abandonment 
thus: 

"You  are  instructed  that,  if  you  find  from  tb& 
evidence  that  the  defendant  Tuman  abandoned 
his  contract  for  the  construction  of  the  apart- 
ment house  at  any  time  before  the  completion 
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thereof  by  him,  you  may  return  a  Tetdict  for 
the  plaintiff." 

Special  Interrogatories  were  submitted  to 
the  Jary,  which,  In  addition  to  the  ansn-ers 
thereto,  retnmed  its  general  verdict  against 
both  defendants.  Because  of  the  conceived 
inconalstency  between  the  special  verdicts 
and  the  general  verdict,  the  court  refused  to 
enter  Judgment  In  favor  of  the  plaintiff 
against  the  defendant  bonding  company  and 
gave  Judgment  against  the  contractor  alone. 
The  soundness  of  its  ruling  in  this  regard  Is 
the  question  presented  on  this  appeal. 

The  special  issues  upon  which  the  lower 
court  gave  judgment  for  the  defendant  cor- 
poration are  the  following: 

"Questioii:  Between  October  24,  1911,  and  No- 
vember 14,  1911,  did  Mr.  Tuman  have  men 
working  on  the  building  every  working  day? 
Answer:  No. 

"Qnestion :  Did  Mrs.  Tremble  or  Mr.  Reed  take 
the  job  awsy  from  the  defendant  contractor 
and  finish  the  building  herself?  If  so,  when 
did  she  take  over  the  job?  Answer:  Yes;  No- 
vember 14,  1911. 

"Question:  Did  Mr.  Tnman  or  Mr.  Graves 
agree  with  Mr.  Reed  that  Mrs.  Tremble  or  Mr. 
Reed  might  take  the  job  out  of  their  hands  and 
complete  it  herself?    Answer:  Yes." 

[1,2]  There  is  no  Inconsistency  between 
these  special  verdicts  and  the  general  ver- 
dict under  which  the  Jury  held  the  bonding 
company  liable.  It  is  the  rule  that  all  In- 
ferences and  intendments  favor  the  general 
verdict,  and,  this  being  so,  the  answers  to 
special  Interrogatories  cannot  be  enlarged  by 
such  Inferences  and  intendments  so  as  to 
vitiate  the  general  verdict  Clementson, 
Special  Verdic^,  pp.  134,  135.  This  court 
has  sojd: 

"The  rule  is  that  the  general  verdict  imports  a 
finding  in  favor  of  the  plaintiff  on  all  the  aver- 
ments of  the  complaint  material  to  his  recov- 
ery."    Merritt  v.  WUcox,  62  CaL  238. 

As  we  have  said,  abandonment  was  square- 
ly In  Issue  in  the  case.  The  general  verdict 
is  to  be  construed  as  a  finding  of  such  aban- 
donment, and  it  is  in  the  light  of  this  finding 
that  the  special  verdicts  are  to  be  read  and 
reconciled  with  the  general  verdict  If  rea- 
sonably possible.  It  Is  not  only  reasonably 
possible,  but  no  difficulty  arises  in  so  doing. 
In  narrative  form  the  special  verdicts,  read 
in  connection  with  the  general  verdict, 
amount  to  this:  For  nearly  a  month  before 
November  14,  1911,  the  contractor  had  ceas- 
ed to  work  on  the  building.  Then  on  Novem- 
ber 14th  plaintiff,  holding  that  the  contractor 
baa  thus  abandoned  his  contract,  decided  to 
take  over  the  work  of  construction.  A  con- 
ference was  bad  between  the  plaintiff  and 
bar  architect,  upon  the  one  band,  and  the 
contractor,  on  the  other,  and  Uie  contractor 
agreed  to  this.  Such  is  not  only  the  fair  and 
reasonable  construction  of  these  special  ver- 
dicts, but  it  is  the  moat  obvious  one. 

Wherefore  the  Judgment  appealed  from  is 
reversed,  with  directions  tq  the  trial  court 
to  enter  Judgment  in  favor  of  appellant  and 


against  respondent.  United  States  Fidelity 
&  Guaranty  Company,  under  the  general  ver- 
dict of  the  Jury. 

We  concur:  ANGELLOTTI,  O.  J.;  MEL- 
VIN,  J.;  LORIOAN,  J.;  SHAW,  J.;  SLOSS, 
J.;    I/AWLOR,  J. 


BERGBR  T.  SUPERIOR  COURT  OP  SAC- 
RAMENTO COUNTY.     (Sac.  2623.) 

(Supreme  Court  of  California.    Aug.  14,  1917.) 

1.  Contempt  «=954(4)  —  AFFiDAvrr  —  Suffi- 

CIENCT. 

The  affidavit  by  which  a  contempt  proceed- 
ing is  instituted  must  state  facts  constituting 
the  offense  in  order  to  support  an  adjudication 
of  contempt 

2.  Injunction  «=»228  —  Violation  —  CoH- 

TEMPT— PeKSONS   LIABLE. 

Petitioner,  who  was  not  a  member  of,  or 
connected  as  aider  or  abettor  or  in  any  other 
way  with  defendant  onion,  and  not  a  party  to 
the  suit  enjoining  it  and  certain  officers  thereof 
from  picketing  plaintiffs  place  of  business,  could 
not  be  adjudged  guilty  of  contempt  for  a  viola- 
tion of  the  mandate. 

8.  Injunction  is=>228  —  Violation  —  Con- 
tempt—Pebbons  Liable. 

Where  an  injunction  runs  also  to  a  class  of 
persons  through  whom  the  enjoined  party  may 
act  such  persons,  though  not  parties  to  the  ac- 
tion, may  be  adjudged  guilty  of  contempt  for  a 
violation  of  the  injunction. 

In  Bank.  Certiorari  by  Charles  B.  Berger 
against  the  Superior  Court  of  Sacramento 
County,  Hon.  Chas.  O.  Buslck,  Judge,  to  re- 
view an  order  adjudging  petitioner  guilty  of 
contempt    Order  annulled. 

Henry  S.  Lister,  of  San  Francisco,  and 
Charles  B.  Harris,  of  Sacramento,  for  peti- 
tioner. W.  T.  Phlpps,  of  Sacramento,  for  re- 
spondent. 

ANOEILLOTTI,  C.  3.  This  is  a  proceeding 
in  certiorari  to  review  an  order  of  tlie  su- 
perior court  of  Sacramento  county,  adjud9< 
ing  petitioner  guilty  of  contempt  for  viola- 
tion of  the  terms  of  a  final  Judgment  of  said 
court,  enjoining  certain  parties  therein  nam- 
ed, "their  officers,  members,  agents,  clerks, 
attorneys  and  servants"  from  "picketing"  or 
causing  to  be  picketed  the  place  of  business 
of  the  plaintiffs  in  the  action  with  any  plac- 
ard or  device  having  on  it  words  and  flgure» 
as  follows:  "This  theater  is  unfair  to  organ- 
ized labor,  indorsed  by  Central  I^bor  Coun- 
cil"— or  any  other  placard  or  device  having 
words  of  similar  import  and  foim,  or  from 
displaying  any  such  placard  or  device  in 
front  of  or  in  the  immediate  vicinity  of  said 
place  of  business.  The  parties  named  in  the 
Judgment  as  so  enjoined  were  all  the  defend- 
ants in  the  action,  being  a  Motion  Picture 
Operators'  Union,  and  certain  officers  there- 
of. The  petitioner,  Berger,  was  not  a  party 
to  the  action,  and  was  not  named  in  the 
judgment  The  affidavit  on  which  the  con- 
tempt proceeding  was  based  shows  merely 


dbsfdr  othtr  esMs  ■«•  Mme  topto  mti  KHT-NOUBEB  in  all  Kej -Numbered  DIge<U  and  Inaexu 


Digitfeed  by 


Google 


144 


167  PACIFIC  BEPORTER 


(CaL 


the  foUovlng:  Some  flre  months  after  tba 
judgment  was  given  be  did  "picketing"  In 
front  of  plaintiff's  place  of  business,  "by 
walking  and  parading  back  and  forth  in 
front  of  said  premises,  and  carrying  on  his 
person  a  conspicuously  displayed  sash,  which 
sash  bore  words  conspicuously  displaying  in 
large  letters,  to  wit:  'Unfair  to  organized 
labor.' "  He  was  then  personally  served  with 
a  copy  of  said  Judgment,  but  nevertheless 
continued  his  acts.  It  was  for  this  alleged 
disobedience  to  the  terms  of  the  Judgment 
that  be  was  adjudged  guilty  of  contempt  by 
the  court  and  punishment  was  imposed. 
There  was  no  allegation  whatever  in  the  af- 
fidavit, which  constitutes  the  foundation  of 
the  contempt  proceeding,  to  the  effect  that 
petitioner  was  a  member  of  the  defendant 
Motion  Picture  Operators'  Union,  or  that 
there  was  any  connection,  either  as  aider, 
abettor,  or  in  any  other  way,  between  him 
and  any  of  the  enjoined  parties,  or  that  he 
was  an  officer  or  member  or  agent  or  clerk 
or  attorney  or  servant  of  any  such  party.  So 
far  as  appears  therefrom  or  from  the  find- 
ings of  the  Judge  of  the  superior  court  he 
was  an  absolute  stranger  to  the  proceedings, 
having  no  connection,  direct  or  indirect,  with 
'any  of  the  parties,  and  not  acting  in  concert 
with  any  of  them.  The  claim  that,  although 
an  entire  stranger  to  the  proceedings,  he  was 
guilty  of  contempt,  is  based  entirely  on  the 
fact  that  he  had  actual  notice  of  the  terms 
of  the  inJunctioD,  by  reason  of  the  service  of 
a  copy  thereof  upon  him,  and  because  of 
this  actual  notice  is  bound  by  its  terms  equal- 
*  ly  with  those  against  whom  it  runs. 

[1]  It  is  thoroughly  settled  in  this  state 
that  the  affidavit  by  which  a  contempt  pro- 
ceeding is  instituted,  In  order  to  sufficiently 
support  an  adjudication  of  contempt,  must 
state  fa.ct8  constituting  the  offense.  It  is 
the  complaint  in  such  a  case,  and  if  defective 
^  in  that  respect,  the  adjudication  cannot 
stand.  So  we  are  not  concerned  here  with 
any  question .  whether  the  lower  court  might 
properly  infer,  as  mere  matter  of  evidence, 
from  the  facts  set  forth  in  the  affidavit,  that 
petitioner  was  acting  in  concert  with  the  en- 
joined parties  as  an  agent  or  servant  of 
some  kind  or  as  an  aider  or  abettor,  or  in 
support  of  their  claims.  Such  was  neither 
the  charge  against  him  nor  the  conclusion  of 
the  lower  court  The  Judgment  of  contempt 
was  based  solely  on  the  fact  that  he  did  the 
specified  thing,  with  actual  notice  that  other 
persons  were  enjoined  from  doing  the  same 
thing  by  a  Judgment  in  a  civil  action  to 
which  be  was  not  a  party,  and  which  did  not, 
by  its  terms,  prohibit  him  from  doing  any- 
thing. 

[2,  3]  It  seems  manifest  on  principle  that 
this  affidavit  did  not  charge  a  disobedience 
of  the  Judgment.  The  Judgment  enjoining 
was  not  a  Judgment  In  rem,  of  course,  but 
strictly  one  in  personam.  Ordinarily  only 
the  parties  to  an  action  and  their  successors 


are  bound  by  a  Judgment  given  In  an  action 
inter  imrtes.  In  matters  of  injunction,  how- 
ever, it  has  been  a  common  practice  to  make 
the  injunction  run  also  to  classes  of  persons 
through  whom  the  enjoined  party  may  act, 
such  as  agents,  servants,  employes,  aiders, 
abettors,  etc.,  though  not  parties  to  the  a(>- 
tlon,  and  this  practice  has  always  been  up- 
held by  the  courts,  and  any  of  such  parties 
violating  Its  terms  with  notice  thereof  are 
held  guilty  of  .contempt  for  disobedience  of 
the  Judgment.  But  the  whole  effect  of  this 
is  simply  to  make  the  injunction  ^ectual 
against  all  through  whom  the  enjoined  party 
may  act,  and  to  prevent  the  prohibited  action 
by  persons  acting  in  concert  with  or  in  sup- 
port of  the  claim  of  the  enjoined  party,  who 
are  in  fact  his  aiders  and  abettors.  As  we 
have  said,  this  practice  is  thoroughly  settled 
and  approved  by  the  courts,  and  there  is  a 
fair  foundation  for  a  conclusion  that  persons 
so  co-operating  with  the  enjoined  party  are 
guUty  of  a  disobedience  of  the  injunction. 
But  despite  expressions  in  some  authorities 
that  at  first  blush  lend  support  to  the  con- 
tention of  respondent,  it  is  generally  held 
that  a  theory  of  disobedience  of  the  Injunc- 
tion cannot  be  predicated  on  the  act  of  a 
person  not  In  any  way  included  in  its  terms 
or  acting  in  concert  with  the  enjoined  party 
and  in  support  of  his  claims.  Most  of  the 
cases  dted  by  learned  counsel  for  respondent 
relate  to  a  person  so  included  or  so  acting. 
The  situation  as  to  the  law  in  this  regard 
is,  as  we  think,  correctly  set  forth  in  the 
opinion  of  the  New  York  Court  of  Appeals  In 
Rlgas  V.  Livingston,  178  N.  T,  20,  70  N.  E. 
107,  in  which  it  was  said: 

"It  is  true  that  persons  not  parties  to  the  ac- 
tion may  be  bound  by  an  injunction  if  they  have 
knowledge  of  it,  provided  they  are  servants  or 
agents  of  the  defendants  or  act  in  collvision  or 
combination  with  them.  •  •  •  Authoritie* 
illustrating  the  rule  might  be  cited  to  an  indefi- 
nite extent,  but  the  underlying  principle  in  all 
cases  of  this  class,  on  which  is  founded  the  pow- 
er of  the  court  to  punish  for  the  violation  of  its 
mandate  persons  not  parties  to  the  action,  is 
that  the  parties  so  punished  were  acting  either 
as  the  agents  or  servants  of  the  defendants  or 
in  combination  or  collusion  with  them  or  In  as- 
sertion of  their  rtghts  or  claims." 

This  was  approvingly  quoted  by  the  same 
court  in  People,  etc.,  v.  Marr,  181  N.  Y.  463, 
74  N.  B.  431,  106  Am.  St  Bep.  562,  3  Ann. 
Cas.  25,  and  we  think  it  is  unquestionably 
correct  Even  In  the  federal  cases  relied  on 
as  establishing  that  under  the  practice  of  the 
federal  courts  an  absolute  stranger  to  the 
proceedings  having  actual  notice  of  the  in- 
junction may  be  punished  as  for  a  contempt 
in  the  event  of  action  by  him  in  contraven- 
tion of  its  terms,  it  is  recognized  that  his 
contempt  is  not  for  disobedience  of  the  in- 
junction. The  only  theory  upon  which  such 
decisions  declare  he  may  be  held  at  all  under 
such  circumstances  is  set  forth  in  the  opin- 
ion in  Oarrigan  v.  United  States,  163  Fed.  16, 
89  C.  C.  A.  494,  28  I*  R.  A.  (N.  S.)  1295, 
where  it  was  said  that  "he  Is  not  chargeable 
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for  breach  or  vloIatloD  of  tiie  lodnnctlon,  in 
tbe  w^-recc^nlKd  sense  of  those  terms  ap- 
plicable to  parties,"  and  thwefore  no  reme- 
dial contempt  proceedings,  "for  the  benefit 
and  enforcement  of  the  rights"  of  parties  to 
the  suit  could  be  maintained  against  him, 
and  that  tbe  proceedings  and  conviction 
must  be  regarded  as  "distinctly  criminal  in 
their  nature,"  and  solely  "to  punish  for  acts 
in  contempt  of  the  power  and  dignity  of  tbe 
conrt."  We  think  it  manifest  there  can  be 
no  disobedience  of  an  injunction  by  a  person 
Trbo  is  not  Included  in  the  mandate  of  the 
court,  either  by  name  or  as  a  member  of  a 
dass  of  persons  which  Is  properly  included, 
and  who  is  not  acting  as  an  aider  and  ^bet- 
tor  of  one  so  Included  in  the  assertion  of 
his  claims.  The  injunction  here  was  not  one 
prohibiting  the  picketing  of  plahitUT's  prem- 
ises by  any  and  all  peirsons,  one  running 
against  the  whole  world,  as  it  were,  but  sim- 
ply one  prohibiting  certain  persons  and 
classes  of  persons  from  picketing,  and  only 
those  who  may  fairly  be  held  to  be  included 
in  Its  terms  can  dUobev  the  same. 

We  are  entirely  at  a  loss  to  see  how;  there 
being  no  disobedience  of  the  injunction  charg- 
ed, as  we  have  shown,  there  can  be  any  con- 
viction of  contempt  based  on  the  theory  that 
the  affidavit  or  complaint  shows  acts  "in  con- 
tempt of  the  power  and  dignity  of  the  court," 
acts,  as  referred  to  In  Garrlgan  v.  United 
States,  supra,  la  defiance  of  the  "command 
of  the  court,"  knd  constituting  an  "interfer- 
ence with  or  obstruction  of  the  administra- 
tion of  justice."  There  was  no  "command" 
of  the  court  addressed  to  petitioner  in  any 
way,  by  name  or  as  a  member  of  any  class, 
and  It  was  not  charged  that  he  was  acting 
in  concert  or  connection  with  or  In  aid  of 
any  party  to  whom  the  command  was  ad- 
dressed. How  then  can  it  be  said  that  be 
was  acting  In  defiance  of  the  command  of 
the  court,  or  in  any  way  Interfering  with  the 
execution  of  that  command  against  those  to 
whom  it  was  addressed?  Nor  can  we  see  In 
the  matters  charged  any  interference  with 
"the  process  or  proceedings  of  a  court" 
Code  CAv.  Proc  i  1209,  subd.  9.  We  are 
firmly  of  the  opinion  that  the  only  logical 
view  In  such  cases  as  the  one  at  bar  Is  that 
we  have  set  forth  from  Rlgas  v.  I/lvlngston, 
supra,  and  that  for  such  acts  as  are  describ- 
ed in  the  aflldavit  boeln  there  can  be  no 
adjudication  of  contempt  unless  the  same 
constitute  a  disobedience  of  the  Injunction. 

A  similar  question  was  presented  to  us  In 
tbe  matter  of  Otto  et  al.  v.  Superior  Court, 
S.  P.  No.  8121,  which  was  decided  from  tbe 
bench  on  March  5,  1917,  against  the  claim 
here  made  by  respondent.  The  views  of  the 
court  were  then  orally  stated,  and  no  written 
opinion  was  filed. 

As  we  have  already  suggested,  what  we 
have  said  bears  not  at  all  upon  the  right  of 
a  court,  in  a  case  where  contempt  Is  suffi- 


ciently charged  by  complaint  or  affidavit,  to 
make  such  reasonable  Inferences  from  the 
evidence  as  to  the  character  in  which  a  i>arty 
acted  as  are  warranted  by  such  evidence. 
But  in  this  case,  as  already  shown,  we  have 
neither  charge  nor  findings  by  the  lower 
court  of  matters  showing  what  amounts  to  a 
disobedience  of  the  injunction  by  tbe  peti- 
tioner. 

In  view  of  our  oonduslon  on  this  point, 
other  points  made  by  petitioner  need  not  be 
considered. 

The  order  adjudicating  petitioner  guilty  of 
contempt  and  prescribing  a  penalty  ttier^or 
is.  annulled. 

We  concur:  SLOSS,  J.;  SHAW,  J.;  VIC- 
TOR E3.  SHAW,  Judge  pro  tern. ;  MELVIN, 
J.;  H^SHAW,  J. 


MAUNDER  V.  POZZO  et  al.    (t.  A.  3993.) 

(Supreme  Court  of  California.    Aug.  16,  1917. 
Rehearing  Denied  Sept.  13,  1917.) 

1.  Tbial  «=a68(l)— Rbopknino  Case. 

Refusal  after  submission  to  reopen  case  for 
newly  discovered  evidence  is  not  error,  it  being 
cumulatiTe,  and  there  being  no  tatigfactory 
showing  that  it  could  not  have  been  procured  at 
tbe  trial  by  exercise  of  due  diligence. 

2.  Mabteb  awd  Sbbvant  €=»208(1)— Absump- 
TfON  OF  Risk— Express  Agbeement. 

Where  the  employer  expressly  assumeB  ob- 
ligations as  to  safe  place  to  work,  the  employi 
does  not  assume  all  the  risks  oidinarily  incident 
to  his  employment. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  R.  Wlllta, 
Judge. 

Action  by  R.  S.  Maunder  against  Etnll  JL 
Pozzo  apd  another,  partners  as  the  Pozso 
Construction  Company.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellants. Wilbur  Bassett  and  W.  G.  Van 
Pelt,  both  of  Los  Angeles,  for  respondent 

MELVIN,  3.  Defendants  appeal  ffom  a 
judgment  for  damages  for  personal  Injuries 
and  from  an  order  denying  their  motion  for 
a  new  trial. 

Defendants  were  general  contractors  en- 
gaged In  the  erection  of  a  building.  Plain- 
tiff was  a  subcontractor  who  had  undertaken 
the  construction  of  tbe  stairs  in  the  building. 
While  he  was  employed  about  bis  task  he 
was  struck  by  a  piece  of  bride  falling  from 
the  fioor  above  the  temporary  stairway  upon 
whldi  be  was  at  work.  The  result  was  an 
injury  which  caused  the  loss  of  one  of  plaln- 
tUTs  eyes.  Judgment  was  given  in  his  Savor 
for  $14300. 

Before  the  findings  were  signed,  but  after 
tbe  taking  of  testimony  had  closed,  and  the 
litigants  on  both  sides  bad  rested,  defendants 
moved  to  reopen  the  case  for  the  taking  of 
further  testimony  relative  to  the  defense  of 
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the  statute  of  limitations.  The  court  denied 
the  motion,  and  a\i6b  denial  is  specified  by 
appellant  as  error.  The  complaint  set  forth 
the  date  of  the  alleged  accident  as  the  10th 
day  of  January,  1912,  while  In  the  answer  It 
was  described  as  having  happened  during 
the  month  of  December,  1911,  and  a  defense 
was  pleaded  which  was  based  upon  the  al- 
leged bar  of  subdivision  3  of  section  340  of 
the  Code  of  Civil  Procedure;  the  complaint 
having  been  filed  on  January  4,  1913.  The 
«ourt  found  that  the  accident  happened  on 
the  10th  of  January,  1912,  and  this  finding 
was  supported  by  the  testimony  of  plaintiff, 
together  with  that  of  his  daughter  and  the 
statement  of  his  physician,  who  said  that  be 
first  treated  plaintiff's  injury  on  January  11, 
1912.  Defendants  offered  testimony  In  con- 
flict with  that  of  plaintiff  and  his  witnesses, 
hut  the  newly  found  evidence  described  in 
the  affidavits  supporting  the  motion  to  re- 
open the  case  was  offered  upon  the  theory 
that  the  records  of  the  plumbing  inspector's 
-office  showed  completion  and  Inspection  of 
the  rough  plumbing  iu  the  building  prior  to 
the  date  mentioned  by  plaintiff,  and,  that 
other  evidence  proved  that  one  Sberrin,  ad- 
mittedly an  eyewitness  to  the  accident,  did 
no  worlt  in  the  building  after  the  rough 
plumbing  had  been  finished. 

[1]  But  the  newly  discovered  evidence  was 
merely  cumulative.  It  is  a  matter  of  com- 
mon linowledge  that  records  of  Inspection  of 
plumbing  are  kept,  and  of  course,  if  these 
records  tended  to  contradict  the  plaintiff  in 
the  present  case,  due  diligence  on  the  part 
■of  defendants  would  have  developed  that  fact 
before  the  close  of  the  trial  quite  as  easily  as 
lit  a  later  time.  Because,  therefore,  the  of- 
fered evidence  was  cmnulatlve,  and  because 
defendants  did  not  satisfactorily  show  that 
they  could  not  have  procured  It  at  the  triol 
by  the  exercise  of  due  diligence,  there  was  no 
error  committed  by  the  trial  court  in  the  de- 
nial of  the  motion  to  reopen  the  case  for 
further  trial.  Estate  of  Walker,  148  Cal. 
162,  82  Pac.  770;  Chalmers  v.  Sbeehy,  132 
CaL  459,  64  Pac.  709,  84  Am.  St.  Kep.  62; 
Wood  v.  Moulton,  146  Cal.  317,  80  Pac.  92. 

The  evidence  showed  that  certain  men  In 
the  employ  of  defendants  were  removing  rub- 
bish consisting  partly  of  broken  bricks  from 
a  floor  of  the  building.  Plaintiff,  who  had 
constructed  a  rough  stairway,  was  carrying 
a  timber  up  to  the  floor  where  the  men  wene 
at  work  when  a  piece  of  brick  was  impelled 
into  the  space  left  for  the  stairway.  The 
iragment  struck  him  and  Inflicted  the  injury 
described  in  his  complaint. 

[2]  The  court  found  that,  upon  plaintiff's 
objection  that  he  was  in  danger  when  other 
workmen  were  employed  on  the  parts  of  the 
building  above  him,  defendants  promised  to 
exercise  care  and  provide  a  safe  place  for 
him  to  work.  It  is  evident  from  his  pleading 
that  plaintiff  did  not  rely  solely  upon  the 


duty  imposed  by  law  upon  defendants  to 
provide  him  with  a  safe  place  in  which  to 
perform  his  labor,  but  he  alleged  and  the  court 
found  tlmt  his  employers  had  expressly  as- 
sumed such  obligation.  Under  the  pleading 
and  proof  there  was  no  sufficient  support  to 
the  theory  of  defendants  that  plaintiff  had 
assumed  all  of  the  risks  ordinarily  Incident 
to  his  employment,  and  that  the  accident  was 
the  result  of  one  of  such  usual  dangers.  The 
proof  of  the  removal  of  the  rubbish  in  tlie 
manner  and  at  the  time  shown  was,  under 
all  of  the  circumstances,  sufficient  to  support 
the  finding  of  negligence. 

No  other  alleged  errors  require  discussion. 

The  judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  J.;  LORIOAN,  J. 


SARGENT  v.  PALACE  CAFfi  CO. 

(L.  A.  3981.) 

(Supreme  Court  of  California.    Aug.  16,  1917.) 

1.  cobfobations  «=»312(4)  —  dibectobs  — 
Dealing  wfth  Pbopbbtt  to  Own  Advan- 
tage. 

S.,  a  director,  had  been  owner  of  all  the 
stock  of  a  corporation,  but  two  shares  were  held 
respectively  by  K.  and  W.  solely  to  qualify  them 
as  directors.  S.  entered  into  a  contract  with  K. 
whereby  he  agreed  to  sell  him  all  the  stock  of  the 
corporation.  Pursuant  to  the  agreement  the 
shares  were  transferred  to  K.,  part  of  the  pur- 
chase price  beint?  paid  in  cash,  and  notes  given 
by  the  corporation  for  the  balance.  All  the 
directors  and  stockholders  shared  in  the  transac- 
tion wiiercby  the  notes  were  given,  but  S.  and 
K.  were  the  only  real  parties  in  interest.  Held, 
In  an  action  by  the  assignee  after  maturity  of 
one  of  the  notes,  that  the  note  was  not  subject 
to  the  rules  making  void  actions  of  directors  in 
dealing  with  the  property  or  credit  of  a  corpora- 
tion to  their  own  advantage. 

2.  Corpobations  €=»4G7  —  Notbs  —  Accoif mo- 

DATION    INDOBSEMENTS. 

A  private  corporation  having  a  capital  stock 
may  with  the  consent  of  all  directors  and  stock- 
holders become  the  accommodation  indorser  of 
a  commercial  paper,  provided  corporate  credi- 
tors are  paid. 

3.  COBFOBATIONS  @=>467—NoTES— INDEBTED- 
NESS  OF   SlOCKnOLDER. 

A  corporation  may  execute  its  note  for  the 
personal  indebtedness  of  its  sole  stockholder,  and 
no  one  but  the  creditors  can  complain. 

4.  COBPOBATIONS    «=»31G(1)    —    TBANSACTIONS 

between  dibectors  and  corpobation  — 
Purchase  of  Dibectors'  Pboi'erty. 
A  sale  to  a  corporation  by  its  directors  of 
their  own  property  at  tiieir  own  price  is  not  void 
at  the  instance  of  the  corporation  itself  if  at 
the  time  of  the  transaction  the  dirpctora  wer( 
the  only  stockholders  and  only  beneficiaries. 

5.  Corpobations  €=999(2)— Private  Cobpoba- 
TioNS— Purchase  of  Dibectobb'  Property. 

The  principle  that  a  corporation  may  ipsoe 
all  of  its  stock  in  payment  for  property  which 
it  has  received  is  applicable  to  a  case  where  the 
individual  who  is  the  alter  ego  of  a  corporation 
transfers  bi»  entire  holding  of  stock  to  another. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloane, 
Judge. 

Action  by  James  Sargent  against  the  Palace 
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CaK  Company,    Judgment  4>r  plaintiff,  and 
defendant  appe&ls.    Affirmed. 

Lane  D.  Webber,  of  San  Diego,  and  Walter 
T.  Gunn,  of  DanvUle,  IIU  for  appellant.  Mor- 
ganstem,  McGee,  Hennlng  &  Uendee,  of  San 
Diego,  for  respondent. 

MELVIN,  J.  Jamea  Sargent,  a?  assignee 
of  his  brqther,  Nicholas  F.  Sargent,  success- 
fully sued  on  a  promissory  note  given  by  the 
defendant  corporation.  The  assignment  was 
made  after  the  maturity  of  the  Instrument. 
Def«idant  appeals  from  the  Judgment. 

The  defendant  Interposed  three  defenses 
to  the  action.  The  first  was  Improper  exe- 
cution of  the  note  by  the  corporation  founded 
upon  the  claim  that  the  payee  was  one  of  the 
three  directors  who  pretended  to  authorize 
the  execution  of  the  note;  that  without  his 
vote  and  that  of  other  Interested  persons  the 
resolution  of  authorization  could  not  have 
been  passed ;  that  In  his  fiduciary'  capacity 
as  a  director  he  could  not  deal  with  the 
corporation  to  his  own  advantage;  and  that, 
the  contract  being  void,  the  note  based  upon 
It  should  not  be  enforced.  The  second  de- 
fense was  alleged  lack  of  consideration  for 
the  note,  and  the  third  that  the  note  was 
merely  an  accommodation  paper,  the  Issuance 
of  which  by  the  corporation  was  ultra  vires. 

[1]  It  clearly  appears  from  the  testimony 
and  the  findings  that  Nicholas  F.  Sargent  bad 
been  the  owner  of  all  of  the  stock  of  the  Pal- 
ace Cafe  Cbmpany  (a  corporation),  but  that 
two  shares  were  held  rebpectively  by  Otto 
Kessler  and  J.  B.  Wadham  solely  to  iiuallfy 
them  as  directors.  At  the  time  of  tlie  trans- 
action in  question  Nicholas  F.  Sargent  and 
Otto  Kessler  entered  Into  a  contract  whereby 
the  former  agreed  to  sell  to  the  latter  all  of 
the  stock  of  the  corporation  for  $17,000.  Ten 
thousand  dollars  of  this  sum  was  paid  in 
cash,  and  the  balance  was  evidenced  by  two 
promissory  notes  of  the  corporation,  one  for 
$3,000,  which  was  subsequently  paid,  and  one 
for  $4,000,  the  note  involved  In  this  litigation. 
The  sole  consideration  for  the  execution  and 
delivery  of  said  note  was  the  sale  of  the  stock 
of  the  corporation  In  part  payment  for  which 
the  note  was  given.  W  hlle  it  Is  true  that  all 
of  the  directors  and  stockholders  shared  in 
the  transactioD  whereby  the  notes  were  given, 
Sargebt,  who  owned  the  stock  before  t^e 
transfer,  and  Kessler,  who  owned  it  after- 
wards, were  both  parties  to  the  negotiation, 
and  were  the  onily  real  parties  In  Interest, 
the  Palace  Caf6  Company  being  a  "one-man 
corporation."  The  purcluuier  and  seller  of 
the  business  preferred  to  act  through  the  cor- 
poration; no  one  was  deceived;  the  bargstn 
was  partly  consummated  even  to  three  pay- 
ments of  interest  on  the  note  here  in  litiga- 
tion; and  we  find  no  proper  excuse  in  the 
record  for  the  attempt  to  Interpose  technical 
defenses  to  the  payment  of  the  note  exe- 
cuted as  a  part  of  tlie  purchase  price. 


It  appears  that  after  the  piryment  of  the 
Installment  of  $10,000  in  cash  Mr.  Sargent 
caused  all  of  hla  stock,  198  shares,  to  be- 
trausferred  to  Mr.  Kessler.  Upon  the  latter's- 
request,  one  share  was  Issued  to  Mr.  Wad' 
ham  and  one  to  Mr.  Sargent,  and  while  thus, 
rc^rebeutlng  the  owner  of  all  of  the  stock  as- 
mere  nominal  stoclcholders,  these  two  joined 
with  him  in  the  unanimous  action  of  the  di- 
rectory by  which  the  notes  were  made  and 
given  by  the  corporation.  To  hold  that  under 
such  drcumstances  they  were  subject  to  the- 
rules  making  void  the  actions  of  directors  In. 
dealing  with  IJie  property  or  credit  of  a  cor- 
poration to  their  own  advantage  would  be  to- 
sacrifice  substance  to  form.  Justice  to  artifice. 
Shortly  after  the  formal  action  by  which  this, 
note  came  Into  existence,  the  plaintiff  and 
Mr.  Wadham  resigned  from  the  directory, 
surrendered  their  stock,  and  were  succeeded 
by  two  other  persons  selected  by  the  owner 
of  the  "one-man  corporation."  Wh«i  the 
note  for  $3,000  was  paid,  Mr.  Sargent  was 
not  a  stockholder,  nominal  or  otherwise,  nor 
did  he  hold  such  relation  to  the  corporation 
when  the  payments  of  Interest  were  made  on 
the  note  here  involved. 

12,  3]  This  is  not  the  case  of  an  ofiicer  and 
director  of  a  corporation  as  such,  dealing 
with  himself  as  an  Individual.  It  is  one  in 
which,  there  being  no  adverse  interest  of 
creditors  involved,  all  of  the  officers  and  all 
of  the  stockholders  dealt  with  Sargent  as  an 
Individual  and  issued  to  him  a  note  the  con- 
sideration of  which,  so  far  as  he  was  con- 
cerned, was  his  parting  with  something  of 
value.  The  rule  covering  transactions  of  this 
sort  is  thus  stated  by  a  distinguished  writer: 

"The  theory  of  a  corporation  is  that  it  has  no 
powers  except  those  expressly  given  or  necessari- 
ly implied.  Bot  this  theory  is  no  longer  strict- 
ly applied  to  private  corporations.  A  private 
corporation  may  exercise  many  extraordinary 
powers,  provided  all  of  its  stockholders  assent 
and  none  of  its  creditors  are  injured.  There  is 
no  one  to  complain  except  the  state,  and,  the 
business  being  entirely  private,  the  state  does 
not  interfere.  •  •  •  There  is  no  rule  of 
public  policy  which  prohibits  a  private  corpo- 
ration having  a  capital  stock  from  becoming  the 
accommodation  indorser  of  commercial  paper, 
provided  sach  indorsement  is  made  with  the 
knowledge  and  assent  of  all  the  directors  and 
stoclcholders,  and  i>rovided  corporate  creditors 
are  paid.    •    •     • 

"A  corporation  may  execute  it*  note  for  the 
personal  indebtedness  of  its  sole  stockholder,  and 
no  one  hot  the  creditors  of  the  corporation  can 
complain." 

Cook  on  Corporations  (7tb  KA.)  voL  1,  c.  l* 
S3. 

[4]  This  statement  of  the  law,  supported 
by  abundant  authority,  Is  a  complete  answer 
to  all  of  app^lant's  contentions.  This  court 
has  repeatedly  held  that  a  sale  to  a  corpora- 
tion by  its  directors  of  their  own  property 
at  their  own  price  is  not  void  nor  voidable 
at  the  instance  of  the  corporation  Itself  If  at 
tSxe  time  of  the  transaction  the  directors  were 
the  only  stockholders  and  the  only  benefl- 
4arles  of  the  trust    Kellerm^  t.  Maler^  116.' 
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Oal.  416,  48  Pac.  877;  Garretaon  v.  Padflc 
Crude  OU  Co.,  146  CaL  184,  79  Paf.  838; 
Smith  T.  Martin,  135  CaL  247,  67  Pac,  779; 
Turner  v.  Fldelty  Loan  Concern,  2  Cal.  App. 
122,  83  Pac.  62,  70. 

[6]  This  court  has  also  decided  that  It  Is 
quite  within  the  power  of  a  corporation  to 
Issue  all  of  its  stock  in  payment  for  the 
property  which  it  has  received  (Whitten  v. 
Dabney,  171  Cal.  621-^4, 154  Pac.  312 ;  Lum 
V.  American  Wheel  &  Vehicle  Co.,  166  Cal. 
657,  133  Pac.  303,  Ann.  Cas.  1916A,  816),  and 
where,  as  here,  the  individual  who  -  is  the 
alter  ego  of  a  corporation  transfers  his  en- 
tire interest  to  another  person  the  same  prin- 
ciples apply.  Nor  is  there  any  failure  of 
consideration  because  the  corporate  entity  t^s 
such  does  not  receive  assignment  of  the  pur- 
chased stock  for  which  it  becomes  bound  to 
pay.  Indeed,  the  practical  result  of  a  trans- 
fer of  all  of  the  stock  of  a  corporation  to  it- 
self might  be  to  leave  it  without  officers  to 
conduct  its  affairs.  In  the  matter  of  consid- 
eration as  well  as  that  of  corporate  power  the 
court  will  equitably  look  through  the  mere 
form  to  the  reality  of  the  transaction,  and 
will  treat  it,  in  a  case  like  this,  as  a  sale  and 
purchase  of  a  business  by  Individuals. 

The  Judgment  is  affirmed. 


We     concur: 
CAN,  J. 


HENSHAW,     J. ;      LORI- 


ATOLIA  MINING  CO.  et  al.  v.  INDUSTRIAL 
ACC.  COMMISSION  et  al.    (L.  A.  497&) 

(Supreme  Court  of  California.    Aug.  10,  1917.) 

1.  PIASTER  ANn  Skbvant  <S=3375<1)  —  Work- 
men's Compensation  Act  — .  Scope  of  Em- 
ployment. 

Where  it  was  the  approved  custom  in  mines 
similar  to  defendant's  for  departioe  shift  of  shot 
firers  to  return  within  a  reasonable  time  after 
firing  shots,  where  all  had  not  exploded,  to  in- 
vestigate and  prevent  injury  to  next  shift,  and 
miner  was  injured  after  havmg  returned  for  that 
purpose  after  hours,  by  negligence  of  mlae  guard 
in  performance  of  his  duties,  injury  grew  out  of 
and  occurred  in  the  course  of  his  employment 
within  Workmen's  Compensation  Act  (St.  1913, 
p.  279),  since  custom  manifestly  makes  for  pro- 
tection of  owners  in  lessening  liability  of  injury 
from  unexploded  blasts  by  oncoming  shifts,  and 
miner  was  in  performance  of  duty  to  hia  em- 
ployer. 

2.  Masteb  and  Seevant  «=»378— Wobkmen'b 
Compensation  Actt-Gause  of  Injury. 

Where  miner,  in  returning  to  bis  home  after 
hours,  is  shot  by  mine  guard  who  believed  he 
was  Justified  in  so  doing,  he  is  entitled  to  re- 
cover under  Workmen's  Compensation  Act,  since 
he  was  injured  by  negligent  performance  by 
fellow  employ^  of  an  act  within  general  scope  of 
his  duties. 

In  Bank.  Proceedings  nnder  the  Work- 
men's Compensation  Act  by  J.  D.  Mason  to 
obtain  compensation  for  personal  injuries, 
opposed  by  the  Atolia  Mining  Company,  the 
employer,  and  the  California  Casualty  Com- 
pany, the  insurer.  Compensation  was  award- 
ed and  a  writ  of  review  prayed  by  the  em- 


ployer and  the  Inannmee  Company  against 
the  Industrial  Accident  Commission.  Award 
sustained,  and  wilt  discharged. 

Gavin  HcNab  and  Oliver  B.  Wyman,  both 
of  San  Francisco,  for  petitioners.  Christo- 
lAer  M.  Bradley,  of  San  Frandsco,  for  re- 
spondent. 

HENSHAW,  J.  Review  to  consider  an 
award  of  the  Industrial  Accident  Commis- 
sion. J.  D.  Mason  was  employed  as  a  min« 
by  the  Atolia  Mining  Company,  petitioner 
herein.  He  was  working  on  a  night  shift 
Hia  hours  of  labor  ended  at  2  o'clock  a.  m. 
It  was  a  part  of  the  duty  of  the  men  of  the 
shift  to  drill  blasting  holes,  load  them  with 
explosives,  and  fire  the  shots  at  the  end  of 
their  work.  Upon  the  morning  of  his  Injury 
he  and  two  of  his  fellows  had  drilled  14  holes, 
had  loaded  them,  and  when  upon  the  point  ot 
leaving  the  mine  bad  lighted  the  fusee  and 
ascended  the  shaft  about  100  feet,  where 
they  waited,  listened,  and  counted  the  ex- 
plosions, as  it  was  their  duty  to  do.  They 
counted  but  12  explosions  instead  of  14..  The 
evidence  shows  that  it  is  the  mining  practice 
under  such  circumstances  either  to  report  the 
missed  shots  to  the  superintendent,  or  for  the 
miner  to  safeguard  the  property  and  prevent 
injury  to  the  next  shift  working  in  the 
same  place,  by  making  investigation  and 
doing  something  toward  remedying  the  condi- 
tions. It  is  further  in  evidence  that  in  small 
mines  such  as  the  Atolia  the  established 
mining  practice  is  for  one  or  another  of  the 
departing  shift  which  has  fired  the  shots  to 
investigate,  and,  if  possible,  remedy  the  dan- 
gerous situation  left  by  the  charges  which 
have  not  exploded;  also  that  because  of  the 
smoke,  gas,  and  fumes  caused  by  these  ex- 
plosions it  Is  prudent  to  wait  a  reasonable 
length  of  time  for  their  dissipation  before 
visiting  their  locality.  Under  these  circum- 
stances it  is  shown  that  plaintiff,  an  experi- 
enced miner,  wBo  declares  that  it  was  "sec- 
ond nature  for  me  to  do  those  things;  I 
have  done  it  all  my  life,"  went  to  his  tent 
about  200  yards  away,  washed  bis  face  and 
hair,  for  he  worked  bareheaded,  and  returned 
to  the  mine.  His  fellows  on  the  shift  lived  a 
longer  distance  from  the  mine,  and  they 
went  on  home.  He  revisited  the  scene  of 
the  explosions  about  20  minutes  after.  Hia 
Investigation  disclosed  that  all  of  the 'shots 
had  heen  fired,  which  not  infrequently  oc- 
curs, as  sometimes  two  or  more  of  them  g<> 
off  simultaneously,  and  the  detonatioD  sounds 
as  one  discharge.  So  he  ascended  the  shaft, 
and,  carrying  his  miner's  light,  proceeded  to 
his  tent.  Guards  had  been  iriaoed  around  the 
mine  to  prevent  theft  of  its  ores  ("hif^-grad- 
ing,"  as  this  form  of  theft  is  called  by  the 
miners).  While  he  was  walking  to  his  teat 
be  was,  without  warning  and  wbUe  stiU 
carrying  his  light,  shot  from  the  rear  by  one 
of  the  guards-  employed  by  defendant. 


4tS»Tot  otbat  oasas'Me  same  topic  and  KKT-MUMBSR  In  all  Kay-Numbered  Dlgaits  and  indexn 
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The  contention  under  this  writ  Is  that,  his 
hoars  of  labor  having  ceased,  eveq  though  be 
was  engaged  in  protecting  his  master's  prop- 
erty, he  was  but  a  volunteer  and  cannot  re- 
cover. Again  It  Is  contended  that  the  evi- 
dence shows  that  Mason  was  the  victim  of 
a  premeditated  and  unjustifiable  assault,  and 
therefore  cannot  recover. 

[1]  Upon  neither  of  these  grounds  can  this 
award  be  annulled:  The  recognized  custom 
of  mJpers,  carried  out  with  the  knowledge 
and  approval  of  the  mine  owners  (a  custom 
which  manifestly  makes  fov  the  protectioa  ot 
the  mine  owners  themselves,  In  lessening  the 
liability  of  injury  from  unexploded  blasts  by 
the  oncoming  new  shift,  ignorant  of  the  con- 
ditions), becomes  in  all  essentials  for  this 
award  a  part  of  the  duty  of  the'miner  In  the 
performance  of  his  work,  and  his  injuries 
thus  resulting  grew  out  of  and  occurred  in 
the  course  of  his  employment. 

[2]  Upon  the  second  proposition,  while  un- 
questionably it  was  a  heedless  and  reckless 
thing  for  the  guards  thus  to  have  shot  a 
man  without  more  investigation  as  to  his 
character  and  intoitions  than  was  here 
shown  to  liave  taken  place,  yet  every  legal 
presumption  favoring  innocence,  the  argu- 
ment will  not  be  sustained  that  these  guards 
deliberately  perpetrated  an  assault  to  commit 
murder.  To  the  contrary.  It  will  be  held  that 
the  man  who  fired  the  shot,  himself  the 
chief  guard,  believed  that  the  circumstances 
Justified  him  In  so  doing,  and  that  thus  he 
was  acting  within  the  line  of  his  own  em- 
"ployment,  and  under  this  view  Mason,  hav- 
ing been  Injured  by  the  negligent  perform- 
ance of  an  act  within  the  general  scope  of  the 
duties  ot  the  employ^  inflicting  the  injury,  is 
entitled  to  his  recovery. 

The  award  is  sustained,  and  the  writ  dis- 
charged. 

We  concur:  ANGELLOTTI,  C.  J.;  SLOSS, 
J.;   SHAW,  J.;   MELVIN,  J.;  LAWLOB,  J. 


In  re  SMBRSON'S  ESTATE,     (L.  A.  6012.) 
(Supreme  Court  of  California.    Aag.  15,  1917.) 

1.  EXEeUTOBS  AND  Administbatobs  ^=3122(3) 

—  Febs — Expenses  in  Makino  Applica'- 

TIOK. 

A  special  administrator  is  not  entitled  to 
credit  on  his  account  for  railroad  fare  and  ex- 
penses in  journeying  from  another  stilte  wherein 
ne  lives  ror  the  purpose  of  procuring  the  ap- 
pointment. 

2.  exxcittobs  and  aojanistbatobs  «s>122(3) 

—  Fees  —  Expenses  in  Hakino  Applica- 
noN. 

The  special  administrator  was  not  entlQed 
to  expenses  incurred  in  going  from  this  state  to 
Iowa  to  withdraw  moneys  there  belonging  to 
the  estate,  where  he  did  hot  show  a  necessity  for 
the  trip. 

8.  Executors  and  AouiNnRBATOBs  «=>52  — 
MoNKT  Due  isom  AoimntriBATOB  —  Evi- 

PERCE. 

The  unsupported  testimony  of  administrator 
that  there  was  an  oral  agreement  between  him 


and  decoued  under  wh)ch  he  was  diae|iarged 
from  liability  for  money  due  deceased  being 
self-serving  and  the  testimony  of  oral  admissions 
against  interest  by  a  man  since  deceased  held 
insufficieae  to  show  that  the  $9,000  owed  by  the 
adminisbator  to  the  brother  bad  been  accepted 
by  bim  in  payment  of  all  demands  against  the 
administrator,  in  view  of  Code  Civ.  Proc.  < 
2061,  subd.  4,  providing  that  oral  admissions  of 
a  party  ought  to  be  received  with  great  caution. 

4.  WiTNBBBES  «=»133  —  Coi(FBTENOT— Trans- 
actions WITH  DeCSOENT. 
An  administrator  who  is  sought  to  be  charg- 
ed with  a  sum  of  money  borrowed  by  him  from 
deceased  cannot  testify  that  such  sum  was  re^ 
eeived  in  settlement  of  a  long-standing  indebted- 
ness on  tile  theory  that  he  is  not  seeking  to  en- 
force a  claim  against  the  estate,  but  merely  re- 
sisting a  claim  made  by  the  estate  against  him, 
in  view  of  Code  Civ.  Proc.  |  1880,  snbd.  3,  for- 
bidding the  admission  in  evidence  upon  a  claim 
against  the  estate  of  a  deceased  of  any  matter 
occurring  before  his  death. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  James  C.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Thomas  B. 
Emerson,  deceased.  Appeal  from  an  order 
and  decree  of  the  court  of  probate  settling  the 
first  and  final  account  of  CoUlns  P.  Emerson, 
special  admlnistarator.  Reversed,  with  in- 
structions. 

James  W.  Miller,  John  E.  Carson,  and 
Hanson,  Hackler  ft  Heath,  all  of  Los 
Angeles,  for  appellants.  Irwin,  Smith  & 
Rosecrans  and  Fred  N.  Arfioldy,  all  of  Los 
Angeles,  for  r^ondent. 

HENSHAW,  J.  This  is  an  appeal  from  an 
order  and  decree  of  the  court  in  probate  set- 
tling the  first  and  final  account  of  Collins  P. 
Emerson,  special  administrator  of  the  es- 
tate of  Thomas  B.  Emerson,  deceased.  Thom- 
as B.  Emerson  died  intestate,  a  resident  of 
the  county  of  Los  Angeles.  Collins  P.  Emer- 
son Is  his  brother.  He  came  from  Iowa  to 
California,  applied  for  and  received  letters  of 
special  administration  upon  the  estate  of  the 
deceased.  He  qualified  and  acted.  Thereafter 
he  sought,  under  section  1339  of  the  Code  of 
Civil  Procedure,  to  procure  the  probate  of  a 
win  of  his  brother  which  he  averred  was  de- 
stroyed after  his  death.  Failing  in  this,  he 
moved  for  a  new  trial;  and  appealed  from  the 
order  denying  It  This  appeal  is  considered 
in  Estate  of  Emerson,  170  Cal.  81,  148  Pac. 
523.  For  the  present  purpose  it  is  suffldent 
to  say  that  he  produced  a  writing  which  he 
asserted  was  a  copy  of  this  destroyed  will. 
His  testimony  concerning  it  was  thoro\ighly 
discredited,  and  it  is  perhaps  unnecessary  to 
add  that  by  its  terms  he  was  a  beneficiary  of 
his  brother's  bounty  to  the  extent  of  one-third 
of  his  estate.  The  widow  of  Thomas  B. 
Emerson,  deceased,  then  applied  for  general 
letters  of  administration,  and  her  applica- 
tion was  opposed  by  this  special  administra- 
tor, who  also  petitioned  for  general  lettersl 
The  widow  received  the  appointment,  and  the 
special  Administrator  filed  his  first  and  final 


4IE9FW  other  waas  ■••  Mina  toplo  and  KBY-NtJMBER  in  %U  Kay>-N«M>«r«l  Dtcorta  and  IndMw 
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account  of  Ms  special  ajdmlnlstration  of  tbe  i 
affairs  of  the  estate.  I 

Tbe  account  as  first  presented  set  forth 
tbe  amounts  of  money  belonging  to  tbe  es-  j 
tat©  of  his  brother  which  he  had  drawn  from 
several  banks,  and  it  is  noteworthy  that  In 
each  Instance  he  failed  to  report  the  amounts 
over  the  face  of  these  bank  accounts,  which 
he  had  received  from  the  banks  by  way  of 
Interest  In  addition  to  fte  principal  sums.  He 
only  dW  so  after  his  account  as.  first  present- 
ed was  attacked  for  these  as  well  as  for  other 
reasons.  His  explanation  as  to  why  he  had 
failed  to  charge  himself  with  these  additional 
moneys  thus  received  as  Interest  may  be  giv- 
en in  his  own  language: 

"I  charged  myself  ♦with  $1,575.68  from  the 
City  National  Bank  of  Clinton,  Iowa.  That 
was  not  tlie  exact  amount  which  I  withdrew 
from  that  bank.  There  was  $1,912.88.  I  left 
out  the  interest  in  my  account.  I  do  not  know 
why  I  did  not  charge  myself  with  it.  I  re- 
ceived the  money." 

[1]  Upon  filing  his  revised  or  amended  ac- 
count these  Interest  charges  were,  of  course, 
Included,  and  they  were  all  allowed  but  one, 
for  the  sum  of  $48.04,  which  unquestionably  | 
and  admittedly  he  received  by  way  of  Interest 
upon  his  Intestate's  account  In  the  Oerman- 
Amerlcan  Trust  &  Savings  Bank.  Bespond- 
ent.  Indeed,  admits  that  the  failure  of  the 
court  to  charge  the  special  administrator  with 
this  amount  was  due  to  oversight,  and,  this 
being  recognized,  we  may  pass  on  to  certain 
other  minor  items  before  we  come  to  a  con- 
sideration of  the  principal  sum  in  controversy. 
These  minor  Items  are  two.  The  special  ad- 
ministrator claimed,  and  the  court  allowed 
him,  a  credit  of  $116.13  for  railroad  fare  and 
expenses  In  his  Journey  from  Cedar  Rapids, 
Iowa,  where  he  lived,  to  California,  made 
for  the  purpose  of  applying  for  letters  of 
special  administration.  The  cxponae  was  In- 
curred before  he  was  appointed  and  for  the 
purpose  of  procuring  the  appointment.  Had 
the  services  of  the  special  adiuiolstrator  prov- 
ed even  of  great  value  to  the  estate — and 
here  quite  the  reverse  is  true — this  would 
not  have  been  an  allowable  Item.  This  was 
expressly  decided  in  Estate  of  Byrne,  122 
Gal.  260,  54  Pac.  957,,  1015.  and  the  item 
should  therefore  have  been  disallowed. 

[2]  The  second  minor  item,  also  allowed  by 
the  court,  is  for  $14,3.36  for  railroad  fare 
and  expenses  Incurred  by  the  special  admin- 
istrator in  going  from  Los  Angeles  to  Cedar 
Bapids  to  withdraw  the  moneys  belonging 
to  the  estate  on  deposit  in  banks  at  Cedar 
Bapids,  Iowa,  and  at  Clinton,  Iowa.  Not  one 
word  ia  shown  as  to  the  necessity  for  this 
trip.  It  is  plainly  inferable,  the  special  ad- 
ministrator having  personal  interests  of  his 
own  in  Iowa,  that  the  trip  was  made  in  fur- 
therance of  those  interests,  and  the  benefit 
of  the  estate  was  made  an  excuse  therefor. 
But  aside  from  this.  It  is  beyond  controversy 
that  everything  which  the  administrator  did, 
he  could  have  done  by.  requests  upon  these 
h&uks  to  transfer  these  dqrasits  apon  for- 


warding to  them  certified  letters  lAewing 
his  authority  iti  the  matter  of  th<!  estate,  and 
such,  as  this  court  is  well  advised,  is  the 
usual  practice  of  prudent  administrators.  To 
bolster  up  this  claim  the  administrator  tes- 
tifies that: 

On  this  trip  "I  succeeded  in  getting  $257.25 
as  interest  from  the  bank.  1  also  succeeded  in 
finding  a  contract  on  some  property  that  my 
brother  owned,  which  I  formerly  owned  and  sold 
him.  and  afterwards  I  sold  it  for  him  and. tbe 
contract  bad  not  been  fulfilled ;  the  payment£^ 
had  not  been  made,  and  the  balance  on  that 
payment  was  $495.00.    That  contract  I  got" 

The  remainder  of  his  evidence  dealt  with 
inconclusive  journeys  and  inquiries  which  he 
made,  prompted,  as  he  says,  "for  the  reason 
that  there  was  a  large  shrinkage  In  my 
brother's  estate  that  he  was  reputed  to  be 
worth."  It  strains,  credulity  to  believe  that 
he  succeeded  in  getting  $257.25  as  Interest 
from  the  bank  because  the  president  was 
his  "personal  friend,"  and  not  because  It  was 
interest  due  on  the  deposit.  It  would  require 
more  convincing  evidence  to  lead  us'  to  be- 
lieve that  the  president  of  a  national  bank 
thus  juggled  with  and  illegally  dissipated  its 
depositors*  funds.  But  it  is  quite  noteworthy 
in  tills  connection  to  observe  that  this  $257.25 
interest  which  he  thus  secured  as  fruits  of 
Ills  journey  east  was  a  part  of  the  money 
which  he  did  not  account  for,  which  he 
would  have  retained  If  lits  first  account  had 
not  been  attacked,  and  which,  upon  attack, 
be  admitted  belonged  to  the  estate.  And 
finally,  whatever  may  have  been  the  eastern 
shrinkage  in  the  value  of  his  brother's  es- 
tate, it  suffered  a  very  marked  and  decided 
shrinkage  at  the  special  administrator's  own 
hands  in  California,  as  we  shall  see  when  we 
pass  on  to  the  next  Item. 

13]  The  heirs  of  the  deceased  sought  to 
charge  this  special  administrator  with  $9,000, 
admitted  by  him  to  have  been  liorrowed  from 
his  brother  shortly  before  that  brother's 
death.  The  special  administrator  sought  to 
relieve  himself  from  tliis,  not  under  any  de- 
nial of  the  receipt  of  these  moneys,  which  he 
admitted,  but  by  his  own  unsupported  testi- 
mony that  after  having  received  these  moneys 
there  was  a  business  settlement  of  his  affairs 
with  bis  broths",  who  was  and  for  a  long  time 
had  been  owing  him  money,  under  which  set- 
tlement the  $9,000  was  accepted  by  him  in 
payment  of  all  his  demands  against  his  broth- 
er, so  that  at  the  time  of  liis  brother's  death 
neither  stood  indebted  to  the  other  in  any 
sum  whatsoever.  'TMs  unsupported  evideuce 
of  an  oral  agreement,  made  in  the  presence  of 
nobody  and  evidenced  by  no  writing,  the 
court  accepted  to  the  fullest  extent  and  ruled 
accordingly.  '  It  did  'this,'  we  regret  to  state, 
in  violation  of  positive  law  and  against  the 
overwhelming  weight  of  the  counter  showing. 

This  subject-matter,  as  indicated,  falls  dn- 
der  two  heads:  First,  the  weight  of  the  evi- 
dence itself,  assuming  its  admissibility;  and, 
second,  the  question  of  its  admissibility. 
First  as  to  the  weight  of  evidence.    Prelim- 
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tnarily  It  la  to  be  noted  that  the  evidence  Is 
self-serving,  in  that  It  exonerates  the  witness 
giving  It  from  a  Uabllity  to  the  estate  of  bis 
deceased  brotber  in  the  sum  of  $9,000  with 
Interest,  which  llaMlity,  saving  for  his  own 
testimony,  is  fixed  against  him.  Second,  the 
evidence  is  of  oral  admissions  against  Inter- 
est by  a  man  whose  lips  are  sealed  in  death. 
Wliat  then  does  the  law  say  of  such  evidence 
(assuming  now  its  admissibility)?  The  Code 
of  Civil  Procedure  declares  (2001,  subd.  4) 
that  the  e%1denoe  of  oral  admissions  of  a 
party  ought  to  be  received  with  caution  by 
the  Jury.  In  Mattlngly  y.  Pennle,  105  Cal. 
514,  39  Pac  200,  45  Am.  St.  Rep.  87,  this 
court  in  bank  said,  "no  weaker  kind  of  tes- 
timony could  be  produced."  Again  4n  bank 
(Austin  V.  Wllcoxson,  149  (3al.  24,  84  Pac.  417) 
this  court  has  said: 

"It  is  not  stating  it  too  strongly  to  say  that 
evidence  so  given  under  snch  circumstances  must 
nppear  to  any  coort  to  be  in  its  nature  the  weak- 
est and  most  unsatisfactory." 

Says  Lord  Somiily,  Master  of  the  Rolls, 
In  Crouch  t.  Hooper,  16  Beaven,  182: 

"It  is  always  necessary  to  remember  that  in 
these  cases,  from  the  nature  of  the  evidence  giv- 
en, it  is  not  subject  to  any  worldly  sanctipn,  it 
being  obviously  impossible  that  any  witness 
should  be  convicted  of' perjury  for  speaking  of 
what  he  remembers  to  have  been  said  in  a  con- 
versation with  a  deceased  person." 

Therefore,  proceeds  the  learned  judge,  he 
has  never  experienced  any  difficulty  in  reject- 
ing and  disregarding  such  evidence.  And,  as 
Vice  Chancellor  Van  Fleet  of  New  Jersey 
said  (Lehli^  Coal  A  Navigation  (yo.  v.  Cen- 
tral Railroad  Ca,  41  N.  J.  Bq.  167.  3  Atl.  134), 
speaking  of  such  witnesses  as  this  special 
adminlstistor: 

"It  is  obvious  thot  their  position  in  the  case 
makes  it  the  duty  of  tbe  court  to  examine  their 
testimony  with  a  jealous  care,  and  to  scan  it 
with  B  watchful  scrutiny.  They  arc  masters  of 
the  situation,  and  swear  without  fear  of  contra- 
diction. •  •  •  The  safe  adminiFtration  of 
justice  demands  that  in  such  a  case  there  should 
be  cither  satisfactory  corroborative  evidence,  or 
that  the  evidence  of  tbe  living  party  should  be 
so  full  and  convincing  as  to  persuade  the  court 
of  its  entire  truth." 

And,  finally,  the  text- writers  show  that  the 
courts  are  all  In  accord  In  thus  weighing  such 
evidence,  and  here  sufilce  it  to  dte  2 •Moore 
on  Pacts,  if  877,  1150,  1166;  1  Taylor,  Evi- 
dence, i  648;  Wlgmore  on  Evidence. 

What,  then,  is  the  evidence  of  the  spe- 
cial administrator,  and  what  is  the  weight 
to  be  accorded  to  It  under  these  well-settled 
rules?  In  its  essence  it  was  that  as  a  result 
of  business  transactions  had  with  his  brother 
In  1870,  his  brother  owed  hfm  $2,800.  "My 
brother  was  owing  me  from  a  transaction 
dated  back  in  1870."  As  to  this  transaction 
he  and  his  brother  never  had  a  settlement, 
and  this  principal  sum  with  accrued  Interest 
formed  thQ  basis  of  the  claim  which  he  put 
forth  in  his  account,  and  the  basis  of  the 
oral  settlement  which  he  says  he  had  with 
bis  brother  just  previous  to  the  latter's  death. 
Second,,  be  con  veiled  to  his  brother  farming 


lands  for  $5,800  for  a  debt  owed  Iv  blm  to 
his  brother.  This  conveyance  was  made  sul>- 
ject  to  an  oral  agreement  with  his  brother, 
whereunder  his  brother  promised  when  he 
sold  thdse  lands  to  restore  to  this  admin- 
istrator all  over  the  amount  of  $5,800  which 
he  might  receive  therefor.  Third,  in  some 
evasive  and  not  wholly  comprehensible  way, 
he  owned  a  half  Interest  in  a  bank,  wh'lch 
nominally  his  brother  owned,  and  which  his 
brother  had  sold  at  a  profit.  So  much  for 
the  special  administrator's  evidence  In  out- 
line. Upon  the  other  hand.  It  was  shown  by 
the  records  of  the  deceased,  by  letters  In  the 
voluminous  correspondence  which  had  passed 
between  the  two,  that  this  administrator  was 
and  for  long  years  had  been  a  most  persistent 
and  lmi>ortunate  borrower  of  moneys  from 
his  brother,  evidencing  in  many  Instances  his 
debts  to  his  brother  by  his  promissory  notes ; 
that  from  time  to  time  his  brother  forgave 
him  these  debts  and  returned  the  notes  with 
no  dollar  of  principal  or  interest  paid  there- 
on, In  one  instance  the  amount  of  the  notes 
so  returned  with  Interest  easily  amounting 
to  $10,000.  This  administrator  testifies  that 
he  paid  every  dollar  of  those  notes,  but  upon 
examination  It  appears  that  be  meant  that 
he  paid  them  because  they  were  canceled 
against  this  vague  Indebtedness  existing 
since  1870,  and  even  as  to  that  Indebtedness, 
originating,  as  he  says  In  1870,  and  resting 
for  Its  authenticity  solely  upon  the  testimony 
of  this  witness,  when  asked,  "Tour  brother 
owed  you  at  that  time  (1870)?"  he  replied, 
"No,  he  owed  me — yes  sir,  practically 
owed  me  $2,800."  And  elsewhere  he  declares  • 
that  his  brother's  "Indebtedness  arose  in  1874 
In  the  sum  of  $2,800."  It  has  been  said  that 
during  all  of  these  35  or  40  years  he  was  a 
perslst'-"t  and  importunate  borrower  from 
his  brother.  The  evidence  is  abundant  that 
his  brother  forgave  him  these  debts.  There 
is  not  the  slightest  evidence  that  he  ever 
paid  any  of  them,  saying  as  he  said  he  paid 
them  by  canceling  them  against  his  brother'? 
Indebtedness  to  him.  Not  only  do  his  letters 
abundantly  bear  this  out,  but  he  testifies 
that  he  borrowed  from  his  brother  "hundredf 
of  times,"  though  elsewhere  he  declares  In 
flat  contradiction  to  this  statement  that  "it 
Is  not  a  fact  that  I  was  a  constant  borrower 
from  my  brother  up  to  his  death."  But  more 
significant  than  this  is  the  circumstance 
that  his  letters,  covering  all  of  these  years, 
requesting  ond  even  begging  his  brother  to 
lend  hini  money,  speaking  of  his  financial 
dlfticultlcs  and  the  Importunate  demands  of 
his  creditors,  never  In  one  Instance  (saving 
as  hereinafter  will  be  noted)  contained  the 
slightest  claim,  reference,  or  suggestion  that 
his  brother  owed  him  anything,  and  when 
Interrogated  upon  this  the  record  shows  the 
following: 

"If  your  brother  was  owing  yon  at  that  time, 
why  did  you  not  say  something  to  him  about  his 
indebtedness?  A.  Well,  that  is  a  matted  which 
we  have  always  left  unsettled." 
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Moreorer,  repeatedly  In  Us  letters  to  bis 
deceased  brother  are  found  such  expressions 
as  this  from  one  of  them: 

"I  trust  that  I  mar  be  spared  in  health  to 
fully  pay  ■yon  every  cent  with  interest  that  I 
owe  yon.  "I  hope  to  be  in  shape  to  return,  be- 
fore 1810  rolls  round,  a  portion  of  these  loans." 

The  one  Instance,  to  which  reference  has 
Just  been  made,  is  the  following:  The  spe- 
cial administrator  testified  that  in  the  spring 
of  1911  he  did  write  to  his  brother,  suggest- 
ing a  settlement  of  this  long-standing  open 
account  between  them,  and  formal  demand 
is  made  upon  the  administratrix  and  heirs 
to  produce  this  letter  which  the  witness  says 
he  mailed  to  bis  brother  and  to  which  he 
asserts  ne  received  a  reply.  The  response 
by  the  contestants  is  that  they  had  no  such 
letter.  Then  the  special  administrator  pro- 
duced a  carbon  copy  of  It  which  was  admitted 
In  evidence. 

Here  it  may  not  be  amiss  to  remember  that 
he  produced  a  similar  copy  of  the  destroyed 
will  of  his  brother,  by  which  he  was  devised 
one-third  of  the  estate.  This  letter  is  as 
follows: 

"Now  Brother  Bent,  I  thinlt  that  we  should 
get  our  matters  fixed  up  and  know  where  we 
stand  in  event  that  we  shonld  meet  with  some 
misfortune.  We  should  fix  the  Seville  sale 
which  you  made  up,  as  the  matter  has  never 
been  settled.  You  have  the  Ixioks  and  Isnow 
the  amount  which  was  credited  on  them  just  be- 
fore we  closed  out  the  iMinlt.  I  think  that  the 
notes  which  you  have  and  also  Collins'  paper 
should  be  canceled  and  returned  to  me  and  cred- 
ited on  this  account,  which  would  leave  a  bal- 
ance due  me  on  the  deal.  You  also  have  some 
notes  whidi  lielong  to  me  and  which  you  hold 
.the  security  for." 

What  the  special  administrator  says  was 
the  reply  to  that  letter  is  here  given: 

"Los  Angeles,  Gal.    May  2,  1011. 

"Bro.  Coll — If  I  am  as  well  as  I  am  now  will 
start  for  Cedar  Rapids  about  the  16th  and  as 
we  are  all  liable  to  meet  with  accidents  so  we 
should  be  prepared  to  a  certain  extent,  so  you 
will  find  your  notes  inclosed  which  I  have  can- 
celed and  paid  in  full.  I  shall  also  cancel  the 
other  note  of  $3,896.00  that  is  in  safety  box  in 
banlc ;  also  the  one  against  Collins  P.  Emerson, 
Jr.,  paid.  Hope  weather  will  be  settled  by  the 
time  I  fret  there.  May  this  find  you  all  well, 
and  don  t  worry  about  me,  as  I  am  far  from  be- 
ing on  my  last  legs.  Benton." 

It  is  most  significant  that  this  so-called 
reply  makes  no  reference  to  the  letter  re- 
questing a  settlement,  malies  no  reference  to 
a  settlement,  and  upon  the  face  of  it  is  but 
another  example  of  the  dead  brother's  gen- 
erosity in  forgiving  the  special  administra- 
tor's debts  and  returning  to  him  the  evidenc- 
es of  them.  But  in  addition  to  the  fact  that 
the  notes  thtis  returned  with  interest  upon 
them  certainly  equaled  $10,000,  we  find  the 
witness  still  importuning  his  brother  to  lend 
him  money,  and  never  intimating  that  the 
moneys  which  he  received  and  hoped  to  re- 
ceive are  anjrthing  other  than  loans.  Thus 
on  December  30,  1912,  after  he  has  begged 
bis  brother  to  lend  him  money,  his  brother 
sends  him  $8,000  "to  square  him  up,"  and 
asks  him  whether  this  will  be  sufficient    In 


reply  the  witness  writes  an  effusive  letter  of 
thanks,  and  continues: 

"Kow  you  ask  me  the  question  whether  the 
amount  sent  ($8,000)  was  sufficient  to  square  up. 
In  reply  would  say  that  I  could  Use  five  hundred 
more,  but  I  am  ashamed  to  ask  it  That  would 
place  me  out  of  the  clutches  of  every  individual 
and  leave  my  indebtedness  entirely  with  you." 

Upon  this  he  is  sent  another  thousand  dol- 
lars, and  these  two  sums  make  up  the  $9,000 
In  controversy. 

It  has  been  said  that  while  the  adminis- 
trator's claim  Is  based  upon  an  indebtedness 
of  $2,800,  which  he  asserts  was  owing  to  him 
by  his  brother  in  1870,  and  which  with  ac- 
crued interest  compounded  he  further  eays 
makes  up  the  Indefinite  amount  which  he 
declares  his  brother  owed  him,  he  also  tes- 
tified to  a  land  transaction  whereby  his 
brother  took  over  the  title  to  a  farm  which 
the  witness  owned,  for  $5,800,  agreeing  to 
pay  him  when  he  disposed  of  the  farm  the 
difference  between  $5,800  and  the  selling 
price;  that  his  brother  sold  the  f&rm  for 
something  like  $9,000,  which  left  about  $3,- 

000  due  to  the  witness.  Here  again  It  Is  note- 
worthy that  while  he  testifies  that  he  never 
had  a  settlement  with  his  brother  over  the 
$2,800,  he  did  make  over  this  farm  to  him 
"for  the  sum  of  $5,800  in  some  of  our  settle- 
ments." Elsewhere  he  testifies  that  his  de- 
ceased brother  did  not  pay  him  for  the 
farm — 

"except  in  the  way  I  owed  him  and  turned  the 
farm  over  to  him  for  what  I  was  owing  to  him. 

1  deeded  the  farm  to  him  in  partial  payment  for 
what  I  was  owing  to  him." 

Therefore  this  transaction,  too,   bad  its 

origin  In  a  debt  due  from  the  witness  to  his 
deceased  brother.  The  natture  of  the  trans- 
action, according  to  the  special  administra- 
tor's testimony,  has  been  suflSdently  indicat- 
ed. The  agreement,  if  there  were  an  agree- 
ment was  oral.  It  was  entered  into  in  1904, 
and  the  deceased  brother,  who  thus  took  the 
title  to  the  ranch,  sold  it  for  $8,600,  taking 
a  mortgage  for  $7,800  on  account  of  the  pur- 
chase price.  The  interest  on  this  mortgage 
it  appears  Indisputably  w«us  year  by  year 
turned  over  to  this  witness,  not  as  his  due, 
but  as  loans  from  his  brother,  who  took  the 
witness'  promissory  note  for  $429  for  sever- 
al years,  this  sum  representing  the  interest 
upon  the  mortgage.  In  the  end  the  deceas- 
ed gave  back  to  his  brother  these  canceled 
notes  without  payment  thereon.  It  was  not 
until  September  20,  1912,  that  after  fore- 
closure of  this  mortgage  for  $7,800,  the  de- 
ceased received  through  his  attorney  in 
Iowa  $9,078.65,  whidi  was  deposited  to  his 
credit  in  an  Iowa  bank.  It  was  $9,000  of 
this  money  which  the  special  administrator 
secured  as  a  loan,  and  which  is  the  amount 
here  in  controversy.  It  is  the  difference  be- 
tween this  $5,800  and  this  $9,000  which  he 
says  was  his.  But  this  witness  was  with  bis 
brother  after  the  proceeds  of  the  foreclosure 
had  been  placed  to  the  latter's  credit  and 
there  was  Introduced  in  evidence  a  'statement 
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which  the  special  administrator  admitted 
was  In  his  deceased  brother's  handwriting. 
That  statement  Showed  "Paid  0.  P.  B.  (Col- 
lins P.  Emerson)  for  farm  $8,tS0O"  instead  of 
$5,800.  It  lAiowed  the  proceeds  from  the 
farm  and  the  expenditores  on  account  there- 
of, In  short  It  was  a  complete  statement  of 
profit  and  loss  In  connection  with  the  pur- 
chase, and  It  showed  a  loss  to  the  deceased, 
which  by  his  statement  he  threw  off,  of  $1,- 
039.70,  and  In  the  deceased's  own  handwrit- 
ing It  finally  bore  the  declaration,  "Settle- 
ment between  C.  P.  and  T.  B,  B."  Notwith- 
standing the  witness'  denial  that  there  bad 
l>een  such  settlement,  It  will  not  be  denied 
that  the  statement  has  evidentiary  value. 

The  third  element  of  Indebtedness  lies  in 
the  fact  that  the  deceased  brother  purchased 
an  interest  in  a  bank  In  Miles,  Iowa,  and 
was  for  a  time  In  partnership  with  Mr. 
Miles,  the  original  owner  of  the  bank.  In 
time  Mr.  Miles  sold  his  interest  to  Thomas 
B.  Emerson  for  about  ?12,000,  the  bill  of  sale 
of  all  that  interest  running  to  Thomas  B. 
Emerson,  with  no  reference  whatsoever  to 
Collins.  Notwithstanding  the  fact  that  ftls 
special  administrator's  account  charges  upon 
an  unsettled  Indebtedness  due  to  his  brother 
from  him  in  1870,  which  had  Increased  by 
1874  to  $2,800,  his  evidence  upon  these  mat- 
ters is  that  he  was  a  secret  partner  with  his 
brother  in  this  purchase,  and  that  his  money, 
this  f2,800,  was  a  part  of  the  purchase. 
Even  more  than  that,  he  says  that  when  his 
brother  came  to  buy  out  Mr.  Miles  for  $25,- 

000  (though  the  purchase  price  declared  in 
the  bill  of  sale  and  transfer  from  Miles  was 
about  $12,000),  he  took  his  payment  of  one- 
half  of  the  125,000,  $12,000,  In  a  valise  and 
gave  it  to  his  brother.  Here  again  the  writ- 
ings of  the  brother  are  In  flat  contradiction 
to  the  statement.  Thus  he  writes  to  his 
brother: 

"Bro.  CoU.  How  will  you  be  fixed  for  money 
about  the  first  of  March?    I  may  need  a  little. 

1  shall  make  Mr.  Miles  a  proposition  when  we 
come  to  settle  up,  to  give  or  take.  Don't  think 
he  wip  sell,  but  should  he  do  so  wUl  want  to  pay 
him  every  cent  and  I  might  want  $10,000,  at 
least  what  is  coming  to  me. 

Later  he  writes  to  his  brother  to  the  same 
effect,  saying  that  he  will  not  want  to  ex- 
ceed $3,000,  but  asking  him  to  be  prepared 
to  let  him  have  that  should  necessity  require 
It,  and  he  adds : 

"Smith  wrote  me  saying  he  would  loan  me 
18,000,  but  I  don't  want  to  borrow." 

Thus  it  appears  that  the  debt  founded  up- 
on the  Interest  In  the  bank  Is  quite  as  shad- 
owy and  unsubstantial  as  that  asserted  to 
be  founded  upon  the  sale  of  the  farm. 

This  review  of  the  evidence  serves  to  es- 
tablish the  natnre  of  the  claims  and  demands 
which  the  special  administrator  declared 
existed  against  his  brother  and  which  form 
the  basis  of  the  settlement  of  their  open  ac- 
cotmt,  dating  back  to  1870. 

What,  then,  was  that  settlement?  The  evi- 
dence of  It  is  the  wholly  uncorroborated  tes- 


timony of  a  conversation  had  with  his  broth- 
er when  the  latter  was  on  his  deathbed. 
The  special  administrator  gives  two  versions 
of  this  oral  settlement  had  with  his  brother 
by  which  his  admitted  debt  of  $9,000  was  ex- 
tinguished. He  was  present  at  bis  brother's 
bouse  in  Los  Angeles  when  that  brother  was 
in  bed  with  bis  last  illness.  While  there  the 
latter's — 

"wife  went  down  town,  and  while  she  was  gone 
we  had  an  opportunity  of  talking  our  matters 
over,  and  I  said  to  him,  'Benton,  how  will  we 
arrange  for  this  money  you  have  let  me  have?* 
He  said,  'I  owe  you  on  the  Bstherville  land  deal 
a  little  over  $3,000.  I  have  paid  to  yon,  tam- 
ed over  to  you  in  May  when  I  was  in  Cedar 
Rapids,  your  notes,  which  was  applied  upon  my 
account,  and  together  with  this  $6,00();  wiU 
wipe  ont  what  I  owe  you  and  what  you  owe  me.' 
He  says,  'Is  that  satisfactory?'  I  says,  'Entirely 
so.'  " 

Some  weeks  after,  testifying  again,  be 
gives  the  following  verMon: 

"I  said  to-  liim,  'How  do  yon  want  this  matter 
fixed  that  we  have,  this  money  that  you  have 
let  me  have?'  I  said,  'Do  you  want  me  to  give 
a  note?*  He  said,  'No,  you  don't  need  to  give 
me  any  note.'  He  said,  'I  owe  you  on  the  Se- 
ville Manufacturing  matter,  aad  I  owe  you  on 
the  Estherville  farm,  and  what  you  owe  me  on 
the  $9,000  one  should  offset  the  other.'  He  bad 
turned  me  over  some  notes  on  May  11, 1903,  and 
be  said,  'Is  that  satisfactory?'  and  I  said  it 
was." 

The  "Seville  Mannfactnrtng  matter"  is  the 
asserted  original  $2,800  indebtedness  which 
we  have  heretofore  considered.  The  "Bsther- 
ville land  deal"  Involves  the  asserted  debt 
oi  $3;000  due  from  the  deceased  to  this  plain- 
tiff whl(^,  as  before  shown,  is  wholly  dis- 
proved by. the  deceased's  own  records,  as  is 
the  evasive  testlniony  of  the  special  admin- 
istrator concerning  his  interest  in  the  bank. 
A  slight,  but  unnecessary,  computation, 
moreover,  would  show  that,  treating  the  $2,- 
800  as  a  debt  existing  and  continuing  to  ex- 
ist since  1870,  and  compounding  interest  up- 
on it,  tbe  total  amount  would  not  equal  tbe 
mone(ys,  aside  from  the  $9,000,  which  this 
qradal  administrator  had  received  from  his 
brother,  -which  moneys  were  clearly  gifts, 
though  described  by  the  special  administra- 
tor as  being  partial  settlements  of  their  af- 
fairs. But  this  is  by  no  means  aU.  After 
his  brother's  death  he  made  out  to  and  in 
his  brother's  name  his  promissory  note  for 
$6,000,  apparently  upon  tbe  theory  that  he 
might  be  able  to  cancel  the  remaining  $3,000 
of  the  $9,000  Indebtedness  by  his  testimony 
of  his  deceased  brother's  indebtedness  to  him 
in  the  sum  of  $3,000  on  the  "Estherville  farm 
deal."  He  not  only  writes  this  note  and 
hands  it  to  the  widow,  but  enters  it  as  an 
asset  of  the  estate,  and  only  upon  the  settle- 
ment of  his  account  does  he  seek  to  avoid  its 
legal  effect  by  this  showing  previously  con- 
sidered of  the  settlement  with  his  brother, 
accompanied  by  the  following  extraordinary 
explanation  of  the  reasons  for  which  he  gave 
the  note:  His  brother  was  dead;  the  widow 
brought  to  him  a  large  envelope  containing 
a  number  of  his  papers;  it  contained  notes, 
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end  he  sat  down  and  proceeded  to  make  a 
list  of  them.  The  widow  left  the  room  and 
returned.  "She  had  a  blank  note  with  her, 
and  she  says.  This  is  $6,000,'  and  I  started 
In  to  make  it  np,  and  after  reading  the  ac- 
count— to'  make  it  in  ten  years  without  in- 
terest. Of  course,  I  supposed  it  would  be 
settled  at  any  time,  and  I  started  in  to  make 
it,  and  she  said,  'No,'  she  said,  'Don't  make 
it  that  way.'  She  was  crying,  feeling  bad, 
and  I  turned  around  and  made  it  payable 
when  the  Benton  county  farm  was  sold. 
That  Is  the  history  of  the  note."  This  note  he 
handed  to  the  widow.  This  Is  all  the  explana- 
tion offered  for  his  execution  and  acknowl- 
edgment of  an  indebtedness  of  at  least  $6,- 
000,  made  without  the  slightest  pressure  or 
coercion,  and  made  immediately  after  he  tes- 
tifies there  had  been  a  complete  settlement 
with  his  brother,  under  which  he  owed  his 
brother  nothing — a  settlement  which  itself 
was  made  neither  in  the  presence  nor  with 
the  knowledge  of  any  other  person. 

The  testimony  of  this  special  administra- 
tor stands  alone.  It  Is  not  corroborated  in 
the  slightest  particular,  for  the  testimony  of 
his  wife  to  the  effect  that  she,  too,  under- 
stood that  her  husband  was  to  have  all  the 
sale  price  of  the  farm  over  $5,800,  is  negli- 
gible, and  on  the  face  of  this  record  it  is 
plain  that  this  evidence  is  inherently  im- 
probable, and  is  as  thoroughly  discredited  as 
it  Is  discreditable. 

[4]  The  second  consideration  touching  the 
admissibility  of  the  evidence  requires  but 
brief  consideration.  Subdivision  3,  i  1880,  of 
the  Code  of  Civil  Procedure,  In  terms  forbids 
the  admission  of  evidence  in  any  proceeding 
against  an  executor  or  administrator  upon  a 
claim  or  demand,  against  the  estate  of  a  de- 
ceased person  as  to  any  matter  or  fact  oc- 
curring before  the  death  of  such  deceased 
person.  Eliminating  from  consideration  for 
the  moment  the  fact  that  the  man  who  was 
admittedly  debtor  to  the  estate  In  the  sum  of 
$0,000  happened  also  to  be  its  special  ad- 
ministrator, apart  from  that  relationship  the 
case  presented  Is  an  admitted  claim  due  to 
the  estate,  the  validity  of  which  the  debtor 
seeks  to  destroy  by  a  showing  of  an  oral  set- 
tlement and  extinguishment  of  that  claim. 
The  theory  of  respondent,  adopted  by  the 
court.  Is  that  the  special  administrator  was 
not,  within  the  meaning  of  the  statute,  seek- 
ing to  enforce  a  claim  against  the  estate,  but 
was  merely  resisting  a  claim  made  by  the 
estate  against  himself.  Such  is  entirely  too 
narrow  a  construction  to  be  given  of  the  stat- 
ute. His  method  of  resistance  is  to  assert 
a  counterclaim,  and  the  mere  fact  that  he 
is  satisfied  to  ask  for  a  cancellation  of  his 
indebtedness  without  asserting  a  right  to  re- 
covery under  this  settlement  in  no  wise  mili- 
tates against  the  fact  that  his  evidence  is 
essentially  the  evidence  of  a  counterclaim. 
He  declares  that  be  had  such  a  counterclaim; 


his  account  shows  that  it  vas  a  counterclaim 
upon  a  debt  of  $2,800  arising  in  1870,  and 
with  the  Ups  of  his  brother  sealed  by  death 
he  is  permitted  to  testify  to  a  settlement  ex- 
onerating him  from  liability  upon  a  claim 
barred  for  years  by  the  statute  of  limitatlcns. 
This  case  In  principle  is  controlled  by  Moore 
V.  Schofield,  96  Cal.  486,  81  Pac.  532,  and 
Stuart  V.  Lord,  138  Cal.  672,  72  Pac  142. 
It  appears  therefore  that  the  court  in  pro- 
bate erred  as  seriously  in  admitting  the  evi- 
dence as  It  did  In  giving  weight  to  it,  and  for 
both  reasons  the  decree  appealed  from  Is  re- 
versed, with  instructions  to  the  court  in  pro- 
bate to  disallow  the  contested  items  and  to 
charge  the  special  administrator  with  the 
amounts  of  them. 

We  concur:     LORIQAN,  J.;    MELVIN,  J. 


BOWDEN  V.  BOWDEN.     (L.  A.  3985.) 

(Supreme  Court  of  California.    Aug.  13,  1917.) 

Contracts  ®=»111  —  AtiBEEiiENT  to  Bkbuios 
Mabital  Relations— Vauditt. 
Where  a  wife  sued  for  divorce,  and,  on  her 
agreeing  to  dismiss  the  action,  her  husband 
promised  to  pay  her  $8,000  should  he  at  any 
time  in  the  future  do  any  act  which  would  be  a 
cause  for  divorce,  the  agreement  providing  that 
the  $3,000  was  payable  on  the  date  of  any  such 
act,  but  that  no  part  should  be  paid  to  the  wife 
should  she  give  the  husband  any  cause  for 
divorce,  such  aRreement  was  valid  and  based  on 
good  consideration. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Willis  I.  Mor- 
rison, Judge. 

Action  by  Ottillle  K.  Bowden  against  Ho- 
landus  F.  Bowden.  From  Judgment  for 
plaintiff  and  an  order  denying  new  trial,  de- 
fendant appeals.  Judgment  and  order  af- 
firmed. 

John  C.  Stick,  of  Los  Angeles,  for  appel- 
lant Trlppet,  Chapman  &  Blby,  of  Los  An- 
geles, for  respondent. 

HENSHAW,  J.  Differences  had  arisen  be- 
tween Ottillle  K.  Bowden,  plaintiff  herein, 
and  Rolandus  F.  Bowden,  defendant  herein, 
which  resulted  In  an  action  for  divorce  com- 
menced by  the  wife  against  her  husband  In 
October,  1900.  At  the  time  they  held  com- 
munity Interests  In  property,  real  and  per- 
sonal. While  this  action  was  pending,  ou 
November  4,  1909,  the  spouses  entered  into 
an  agreement  whereunder  the  community 
property  was  divided  between  them.  The 
wife  agreed  to  dismiss  the  pending  action  for 
divorce  and  together  they  agreed  as  foUows: 

"The  undersiRned,  Rolandus  P.  Bowden,  does 
hereby  promise  to  pay  his  wife,  Ottlllie  K. 
Bowden.  the  sum  of  three  thousand  dollars, 
should  ho  at  any  time  in  the  future  cruelly 
treat,  abandon,  desert,  or  cease  to  live  with  the 
said  Ottillie  K.  Bowden,  as  husband  and  wife, 
or  do  any  other  act  which  would  be  a  cause 
for  a  divorce;  tho  three  thousand  dollars  to  be 
due  and  payable  on  tho  date  of  any  such  eroel 
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treatdient,  deaertian,  or  aBandonment  oo  the 
part  of  Rolandua  F>  Bowden  of  bis  wife  to 
take  place  or  when  he  should  commit  any  act 
(ivinf  her  cause  for  a  divorce:  Provided,  how- 
ever, that  no  part  of  this  sum  shall  be  paid  to 
the  aaid  Ottillie  K.  Bowden  should  ^e  croeny 
treat,  desert,  or  abandon  or  cease  to  live  with 
the  said  Rolandus  F.  Bowden  or  do  any  other 
action  which  would  bo  a  cause  for  a  divorce." 

Thereafter,  on  the  13th  day  of  May,  1910, 
the  wife  commenced  a  second  action  for  di- 
Torce  against  ber  husband  upon  the  ground 
of  cruelty.  The  husband  defaulted,  an  Inter- 
locutory decree  in  favor  of  the  wife  was  en- 
tered, and  it  became  final  on  March  18,  1912. 
Thereafter,  on  February  13,  1913,  the  wife 
commenced  this  action,  demanding  payment 
of  13,000  under  the  written  agreement  above 
set  forth.  The  husband  answered,  the  cause 
was  tried,  judgment  was  entered  for  plaintiff, 
and  the  husband  has  appealed. 

Upon  the  appeal  the  single  proposition  urg- 
ed is  that  a  contract  such  as  this  Is  against 
the  policy  of  our  law  under  the  decisions  of 
this  and  other  courts.  The  California  cas- 
es upon  which  reliance  Is  placed  are  Lover- 
en  V.  Iioveren,  106  Cal.  509,  39  Pac.  801,  and 
Perelra  t.  Perelra,  156  Gal.  1,  108  Pac  488, 
23  I*  B.  A.  CN.  S.)  880,  134  Am.  St.  Rep.  107. 
Loveren  v.  Loveren  Is  not  even  remotely  In 
point.  There  the  agreement  between  the 
spouses  was  in  the  nature  of  a  collusive  ar- 
rangement, based  upon  a  division  of  the  com- 
•  munlty  property,  under  which  it  was  to  be 
made  easy  for  one  of  the  sponses  to  secure 
a  divorce  from  the  other,  and  this  court  very 
properly  declared  that: 

"The  authorities  are  uniform  in  boldina  that 
«OT  contract  between  the  parties  having  for  its 
object  the  dissolution  of  the  marriage  contract, 
or  facilitating  that  result,  *  *  *  is  void  as 
contra  bonoe  mores." 

In  the  Perelra  Case,  while  tbe  facts  are 
somewhat  different,  tbe  principle  controlling 
tbe  constmctton  of  the  agreement  is,  and  is 
said  to  be,  tbe  same  as  that  declared  and 
above  quoted  from  Loveren  v.  Loveren.  The 
wife  had  brought  her  action  for  a  divorce 
upon, the  ground  of  extreme  cruelty  against 
her  husband.  While  the  action  was  pending 
the  parties  became  reconciled  and  resumed 
marital  relations.  Then  on  a  certain  date, 
tn  pursuance  of  negotiations  which  were 
pending,  they  entered  into  a  contract  which 
recited  tbe  pendency  of  the  action  for  di- 
vorce, declared  an  express  waiver  by  plain- 
tiff of  ber  grounds  of  divorce  and  an  agree- 
ment to  dismiss  the  action,  and  it  then  pro- 
ceeded to  declare: 

"That  if  the  husband  should  thereafter  so 
conduct  himself  as  to  give  tbo  wife  a  new  cause 
of  action  for  divorce,  and  she  should  establish 
the  same  in  a  subsequent  action  against  him, 
•  *  »  the  husband  should  thereupon  pay  to 
the  wife  $10,000,  which  should  be  a  full  satis- 
faction, settlement,  and  discharge  of  all  claims 
of  the  wife  in  such  action  'for  alimony,  costs, 
counsel  fees,  support,  maintenance  of  herself, 
homestead,  homestead  right,  property,  and  bene- 
fit of  every  kind  and  dwracter;' "  still  further, 
that  the  wife  (regaxdlau  of  any  increase  in  the 
fortune  of  the  husband)  waived,  abandoned,  and 
relinquisbed  all  daima  and  demands  by  her  on 


her  part  in  or  to  any  or  all  of  tbe  husband's 
property  or  property  rights,  whether  then  own- 
ed or  thereafter  acquired. 

Tbe  opinion  points  out,  amongst  other 
tilings,  that  this  amount  was  wbolly  dispro- 
portionate to  tbe  value  of  tbe  husband's  for- 
tune, that  for  cejrtain  grounds  of  divorce  tbe 
wife  could  just|ly  be  awarded  much  more 
tbhn  tbe  $10,00<^,  and  that  tbe  ezlet^ce  of 
sucb  a  contract  could  not  be  a  deterrent  to 
the  husband  fnom  violating  bis  marriage 
TOWS  and  gl vine  his  wife  cause  for  divorce, 
but  would  only  Venoournge  him  to  yield  to 
his  baser  inclination  and  inflict  tbe  injury." 
Wherefore,  says  \  this  court,  quoting  from 
Loveren  v.  Lioveren,  supra: 

"Any  contract  between  the  parties  having  for 
its  object  the  dissolution  of  the  marriage  con- 
tract, or  facilitating  that  result,  *  •  *  is 
void  as  contra  bonos  mores." 

Of  exactly  tbe  same  character  Is  the  case 
of  Newman  v.  Freitas,  129  CaL  2b3,  61  Pac. 
907,  50  L.  R,  A.  648,  which  therefore  calls  for 
no  more  than  this  mention. 

Manifestly,  then,  these  cases  cannot  be 
successfully  Invoked  to  defeat  the  contract 
here  before  us;  for  precisely  what,  in  its 
essence,  is  this  contract?  Postnuptial  dif- 
ferences had  arisen  between  the  spouses 
which  had  resulted  In  an  action  for  divorce 
brought  by  the  wife  against  the  husband. 
They  were  the  owners  of  community  proper- 
ty, real  and  personal.  The  husband  sought 
a  reconciliation,  and  It  was  accorded  him. 
The  law  favors  such  reconciliation,  unless 
It  be  effected  upon  terms  expressly  forbidden 
or  upon  terms  expressly  disapproved,  or,  in 
other  words,  unless  the  term  be  against  the 
express  mandate  of  tbe  law  or  against  pub- 
lic policy.  Did  the  wife  in  this  contract 
surrender  any  of  her  marital  rights?  None 
whatever.  Did  she  in  any  way  make  It  easi- 
er for  ber  husband  to  inflict  on  her  any  mari- 
tal wrongs?  Not  in  the  least.  Did  she  ex- 
tend, actually  or  Impliedly,  any  inducement 
to  him  to  commit  such  wrongs,  either  upon 
tbe  theory  that  she  would  get  a  divorce  be- 
cause of  them,  or  that  be  would  be  less  mulct 
financially  than,  saving  for  the  contract,  he 
would  be  (which  is  the  Perelra  Case)  if  he 
did  commit  sucb  wrongs?  Nothing  of  this 
appears  in  tbe  contract.  In  brief,  what  tbe 
oentract  does  do  Is  to  reserve  to  tbe  wife 
without  Impairment  all  of  her  marital  rights, 
to  reserve  to  tbe  husband  without  Impair* 
m«Mt  all  bis  marital  rights,  to  waive  upon 
the  part  of  neither  their  legal  or  equitable 
rights  for  any  wrong  which  either  might 
commit  against  tbe  marriage  status,  but 
simply  to  impose  upon  tbe  husband  the  duty, 
in  addition  to  that  which  the  law  imposes, 
of  observing  his  marital  vows  and  obliga- 
tions, OE,  failing  to  do  so,  to  pay  to  the 
mistreated  wife  something  in  addition  to  that 
whlcb  the  law  would  award  her  in  her  action 
based  upon  such  mistreatment  either  for  di- 
vorce or  for  separate  maintenanca  It  Is 
impossible  to  read  this  contract  In  any  other 
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ilC^t  So  far  from  the  consideration  being 
base,  It  Is  ■worthy  and  commendable.  It  nei- 
ther asks  nor  invites  the  husband  to  do  a 
wrong.  It  endeavors  to  deter  hbn  from  do- 
ing wrong  by  making  him  liable  to  a  penalty 
in  additl<m  to  that  imposed  by  law  if  he  does 
do  wrong. 

On  principle,  therefore,  we  hold  tiiat  nei- 
ther the  consideration  nor  the  purpose  of  this 
contract  is  base,  but  that  both  are  worthy, 
and  that,  whatever  may  be  said  tondilng  the 
invalidity  for  lack  of  consideration  only  at 
such  a  contract,  If  it  be  an  antenuptial  con- 
tract, it  is  not  without  conslderatlom  where 
a  wife  has  suffered  such  wrongs  from  her 
husband  and  has  condoned  his  offenses,  has 
resumed  with  him  the  marriage  relaticm,  and 
re-established  the  marriage  status,  all  of 
whlcb  the  law  favors,  upon  condition,  not 
improperly  Imposed  by  virtue  of  sad  experi- 
ence, that  he  shall  not  again  offend.  Such  a 
wife  has  found  the  legal  obligation  to  be  in- 
suffldent.  It  would  indeed  be  a  harsh  rale 
which  after  such  an  experience  should  say 
that  she  may  not  invc^e  other  aids  in  her 
efforts  to  induce  her  husband  thereafter  to 
remain  true  to  bis  marriage  vows.  The  cases 
that  hold  that  an  antenuptial  agreement  to 
this  effect  is  without  consideration  are  bas- 
ed upon  the  view  that  at  the  outset  of  the 
relationship  the  law  Itself  imposes  the  pre- 
scribed duty  upon  both  spouses,  and  that 
therefore  there  is  no  consideration  where  one 
spouse  agrees  that  if  he  does  offend  in  the 
future  he  will  pay  a  penalty  in  addition  to 
that  which  the  law  may  .exact  We  need  not 
discuss  nor  even  collate  these  cases,  as  they 
are  not  addressed  to  the  situation  here  be- 
fore us.  But,  upon  the  other  hand,  cases 
wblch  are  addressed  to  the  situation  here 
presented  are  numerous,  and  overwhelming- 
ly they  uphold  the  validity  of  contracts  such 
as  this.  It  may  be  well  to  consider  briefly 
a  few  of  them.  Thus  In  Terkelsen  v.  Peter- 
son, 216  Mass.  631,  104  N.  £.  351,  the  hus- 
iMuid  and  wife  bad  separated  because  of  his 
faults.  An  agreement  was  entered  Into 
through  the  medium  of  a  trustee  looking  to 
the  resumption  of  marital  relations,  and  un- 
der this  agreement  It  was  covenanted  that  the 
husband  would  comport  himself  in  aU  re- 
spects as  It  was  his  duty  to  do,  aitd  that.  In 
the  "event  of  his  drinking  or  ill  treating  the 
wife  resulting  in  her  leaving  him  again,  he 
would  be  liable  for  her  comfortable  mainte- 
nance and  support."  The  Supreme  Court  of 
Massachusetts,  in  an  (pinion  written  by 
Rugg,  Chief  Justice,  held  that  the  considera- 
tion for  sudi  an  agreement  was  not  the  per- 
formance by  either  thai  husband  or  wife  of 
their  marital  duty,  nor  was  it  Invalid  as  an 
agreement  to  separate^  but  that  It  would  be 
sustained  as  an  agreement  for  the  re-estab- 
llsbment  of  the  family  and  to  make  better 
provision  for  the  wife's  support  In  the"  event 
that  the  husband  again  offended.  In  Duffy 
V.  White,  116  Mich.  264,  78  N.  W.  363,  the 


Bupr^ne  Ooort  of  Mldiigan  was  called  iQion 
to  consider  the  same  question.  There  the 
husband  discovered  bis  wife's  Infidelity  and 
bad  separated  from  her.  Afterward,  by  mu- 
tual agreement,  the  parties  resumed  marital 
relations  under  a  written  trust  in  pursuance 
of  which  a  portion  of  the  separate  property 
of  the  wife  was  conveyed  by  her  through  a 
trustee  to  the  husband,  the  trust  providing 
that  out  of  the  income  the  husband  should 
d^osit  monthly  to  bis  wife's  account  one- 
half  of  the  income,  and  the  remaining  one- ' 
half  should  be  used  for  the  maintenance  of 
their  minor  child  and  for  himself.  Later  the 
wife  eloped  with  another  man,  and  subse- 
quently sought  to  avoid  this  agreement  up- 
on the  ground  that  its  consideration  waa 
without  validity.  The  Supreme  Court  of 
Michigan  declared: 

"It  has  been  held  in  this  state  that  a  convey- 
ance of  property  by  a  husband  to  his  wife  in 
consideration  of  the  discontinuance  of  a  meri- 
torious suit  for  divorce,  and  the  resumption  of 
marital  relations,  was  upon  a  valid  and  suffi- 
cient consideration;  and  the  same  has  been  held 
elsewhere,  almost  without  exception.  ♦  •  ♦ 
In  Burkholder'a  AppeaL  106  Pa.  38,  the  con- 
tract provided  among  other  things,  for  the  pay- 
ment of  certain  sums  in  case  of  a  subsequent 
separation.  The  case  arose  after  the  termina- 
tion of  the  marriage  by  death,  and  the  con- 
tract was  enforced." 

The  court  said  npon  this  point: 
"The  provision  in  the  contract  in  the  present 
case  is  peculiar.  It  does  not  offer  any  premium 
to  the  wife  to  bring  about  a  separation.  On  the 
contrary,  it  places  a  penalty  upon  it.  So  it 
cannot  be  said  to  be  a  contract  booking  to  and 
favoring  a  separation'  at  her  instance.  As  to 
the  husband.  It  does  not  enlarge  his  right  to  a 
separation  beyond  that  given  by  law,  if  we 
construe  the  contract  in  the  light  of  surrounding 
circumstances.  A  proper  inference  from  its  pro- 
visions, and  the  circumstances  under  which  it 
was  made,  justify  us  in  a  restriction  of  the  term 
'flagrant  misbehavior  or  desertion'  to  such  as 
would  be  ground  for 'divorce.  If  this  claim 
does  not  enlarge  his  rights  beyond  those  existing 
by  law,  wo  do  not  see  how  it  can  be  said  that 
the  provision  was  illegal  and  void  as  against 
public  policy." 

Changing  the  sex  of  the  spouses,  the  lan- 
guage of  the  PennsylvaxUa  case  has  direct 
applicability  to  the  present  one.  In  Hite  v, 
Hite,  136  Ky.  629,  124  S.  W.  815,  the  hus- 
band, when  Intoxicated,  beat  and  maligned 
his  wife,  giving  her  ground  for  divorce.  She 
had  separated  from  him  and  resumed  mari- 
tal relations,  he  promising  to  make  suitable 
provision  for  her  support  if  his  course  of 
conduct  again  coii4)elled  her  to  leave  blm. 
This  agreement  was  based  upon  her  waiving 
or  condoning  his  past  offenses  and  living 
again  with  him  as  his  wife.  The  agreement 
was  in  writing,  and,  says  the  Supreme  Court 
of  Kentucky: 

"This  was  ample  consideration  to  support 
the  contract.  •  •  •  It  [the  law]  favors  tiie 
reconciliation  of  husband  and  wife.  A  contract 
for  the  re-establishment  of  a  ruined  home  is 
one  which  equity  is  swift  to  approve.  Whether 
the  contract  in  question  is  contrary  to  public 
policy  is  not  to  be  determined  from  one  clanse 
of  it,  but  from  the  whole  instrument.  The  con- 
tract as  a  whole  does  not  tend  ta  produce  ea- 
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trangement  'between  huiband  and  wife.  They 
were  already  estranged.  The  contract  bioaght 
them  t(«etber,  and,  taken  as  a  whole,  it  Is  in 
aid  of  the  marital  relation,  and  is  therefore  not 
opposed  to  public  policy,  but  in  accord  with  it. 
TbiaB  ita  execntion  is  sanctioned  by  the  law,  and 
It  should  be  upheld,  unless  appellant's  conten- 
tion that  he  was  deceived  in  Its  execution  is 
supported  by  the  proof." 

In  Montgomery  t.  Montgomery,  142  Mo. 
App.  481,  127  S.  W.  118,  the  Supreme  Cioart 
of  Mlasourl  was  called  upon  to  consider  an 
antenuptial  ccmtract  entered  Into,  of  courses 
before  offense  given  by  tbe  husband  and  be- 
fore the  possibility  of  recoodliatlon  or  con- 
donation. The  Supreme  Court  of  Missouri 
npheld  this  contract,  holding  that  it  was  not 
without  consideration,  notwithstanding  that 
It  obliged  the  husband  to  do  no  more  than 
the  law  Itself  declared  he  should  do,  and 
that  such  a  contract  would  not  tend  by  Its 
very  nature  to  create  an  estrangement  be- 
tween the  spouses,  and  It  baaed  its  concla- 
sion  upon  cases  such  as  the  one  before  na, 
declaring  that  as  to  those  cases,  where  the 
end  is  tbe  reconciliation  and  the  re-establish- 
ment of  a  mined  home,  "contracts  looking  to 
that  end  are  guarded  with  zealous  care."  In 
Howell  V.  Howell,  42  OU.  286,  141  Pac.  412, 
there  had  been  a  disagreement  between  the 
spouses  and  a  threat  of  divorce.  A  recon- 
ciliation was  effected  nnder  contract  which 
declared: 

"It  is  understood  that  the  consideration  of  this 
agreement  is  that  said  Minnie  H.  Howell  return 
and  again  assume  the  marital  relations  with 
William  T.  Howell,  intending  to  live  with  him 
as  long  as  he  shall  abstain  from  the  use  of  alco- 
holic beverages." 

The  familiar  grounds  of  Invalidity  were 
urged  against  this  contract,  but  the  Supreme 
Court  of  Oklahoma  declared: 

"As  we  view  it,  the  contract  was  in  contempla- 
tion of,  and  for  the  very  purpose  of,  effecting 
a  reunion  rather  than  of  j^roviding  or  looking 
forward  to  another  separation;  in  fact,  it  had 
this  result,  and  for  three  years  thereafter  they 
lived  together.  Having  this  view  of  the  con- 
tract, it  is  not  open  to  the  objection  urged." 

In  Beamey  v.  Bayley,  11  AtL  4S8,  the  Su- 
preme Oonrt  of  Pennsylvania  held  that  a 
bond  given  by  a  husband  In  pnrsuance  of  a 
postnuptial  agreement  between  him  and  his 
wife,  which  agreement  stipnlated  that  the 
bond,  whose  penalty  only  became  due  on  the 
oomtlngaicy  of  the  husband  not  treating  his 
wife  kindly  and  faithfully,  Is  not  V(4d,  and 
upon  maltreatment  of  the  wife  by  the  hus- 
band payment  of  the  bond  may  be  enforced 
by  action.  In  Sommer  v.  Sommer,  87  App. 
Dly.  4S4,  84  N.  Y.  S.  444,  tbe  Supreme  Court 
of  New  Tork  held  that,  a  contract  looking  to 
teoondllatlon  and  a  resumptUm  of  the  mar- 
riage relations  which  provided  tliat.  If  the 
bnsband  should  desert  the  wife  or  fall  to 
sopport  her,  ahe  shonld  Inunedlatdy  become 
vested  with  her  dower  Interest  In  his  realty, 
la  not  against  public  ix»llcy,  but  In  harmony 
with  It.    Bishop  (1  Bishop^  Marriage  and  Di- 


vorce, i  70)  declares  tbe  principles  of  tbe  ad- 
judications to  be  that: 

"An  agreement  to  abandon  the  pending  di- 
vorce suit  and  renow  cohabitation,  l^ng  in  aid 
of  marriage,  accords  with  public  policy,  and  the 
courts  will  enforce  a  promise  founded  upon  it 
as  a  consideration.'' 

Under  tbe  conviction  that  enough  has  been 
said  to  establish  the  validity  of  this  agree- 
ment and  to  render  unnecessary  any  further 
discussion,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:  LORIGAK,  J. ;  MBLVIN,  J. 


In  re  LiOTD'S  ESTATE  (two  cases). 

HICKS  V.  LOTD  et  al.  (two  cases). 

(Ta  a.  4488,  4489.) 

(Supreme  Court  of  CaUfomia.    Aug.  11,  1917.) 

1.  EXEgUTOBS  AKD  Aduinibtbatobs  «=>358(2) 
— Saub  of  Land— Appkal— Statutk. 

Under  Code  Civ.  Proc.  {  063,  subd.  8,  grant- 
ing right  of  appeal  from  an  order  for  sale  or 
conveyance  of  real  property,  the  objection  to  an 
appeal  from  an  order  of  the  probate  court  di- 
recting the  executors  of  a  decedent  to  sell  all 
of  the  lands  owned  by  him  in  another  state,  and 
to  transmit  the  proceeds  to  California  for  dis- 
tribution, that  the  order  was  not  appealable  be- 
cause not  an  order  to  sell  real  estate,  but  an 
order  requiring  the  executor  to  execute  the  will 
or  show  cause  why  they  should  not  be  removed, 
was  frivolous. 

2.  EXECUTOBS  AND  ADMIITIBrrBATOBS  «=»1S6(8) 
— POWEB  TO  OONVKBT  BXALTT— ELBOIION  BY 

Devisees. 
An  election  by  all  the  devisees  of  realty  to 
take  the  realty  in  kind  destroyed  the  power  (rf 
the  execnton  mder  the  will  to  convert  the  land 
into  money. 

3.  Descent  and  Disikibution  «s>4  — State 
Law  OoNTBOLUNa  Disposition  or  Dece- 
dent's Rbaltt. 

Lands  owned  by  a  California  decedent  in  the 
state  of  Iowa  at  the  time  of  bis  death  w^re  con- 
trolled as  to  their  disposition  by  the  laws  of 
Iowa,  the  laws  of  the  state  governing  the  trans- 
mission of  title  to  realty  within  the  state,  save 
only  when  and  aa  the  laws  of  tbe  state  in  terms 
pennit  their  modificati<«. 

4.  DBSQBKT     and     DlSTBIBtmOH     «s»47(l)  — 

Omitted  Chiu>^8tatdte. 
Under  Civ.  Code,  |  1307,  providing  that  a 
child  omitted  from  testator's  will  has  the  same 
share  in  the  estate  as  if  testator  bad  died  in- 
testate, an  omitted  child  cannot  take  under  the 
will,  since  he  is  permitted  to  take  at  all  because 
he  has  been  omitted  therefrom, 
6.  CONVEBSIOK  «=»1,  2— Equhabuc  Conveb- 

sioN— Statute. 
Civ.  Code,  f  1838,  providing  that,  when  a 
will  directs  conversion  of  real  property  Into 
money,  such  property  and  all  its  proceeds  may 
be  deemed  personal  property  from  the  time  of 
testator's  death,  is  merely  declaratory  of  the 
doctrine  of  equitable  conversion,  and  as  to  lands 
in  Iowa  of  the  decedent,  a  resident  of  California, 
is  governed  by  the  laws  of  Iowa. 
6l  Convebsion,  i8=15(2)— Equitable  Conveb- 

sioN— Constbuctive  Convebsion. 
Where  the  wiU  of  a  California  decedent  pro- 
vided that  his  Iowa  lands  should  be  sold  and  the 
proceeds  distributed,  there  was  not  an  actual 
conversion,  but  a  constructive  conversirai  mere- 
ly; the  distributees  all  electing  before  sale  to 
take  the  property  in  kind. 
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7.  CoNVBfisiON  <S=32,  22(8)~BQOiTAi3us  Con- 
version—Reconversion. 

Where  the  will  of  a  California  decedent  pro- 
vided that  his  Iowa  realty  should  be  sold  and 
the  proceeds  distributed  amongst  his  12  children, 
and  the  children  and  the  widow,  who  had  elect- 
ed to  take,  not  under  the  will,  but  under  the 
laws  of  California  and  of  Iowa,  elected  to  take 
the  property  in  kind,  the  Iowa  court  confirming 
the  election  and  decreeing  title  to  the  Iowa  lands 
in  the  children  and  the  widow,  the  children  and 
the  widow  effected  a  reconversion  wholly  super- 
ceding the  equitable  conversion  Of  the  Iowa 
lands  by  the  will,  which  reconversion  destroyed 
all  powers  of  sale  vested  in  the  executors,  and 
left  the  beneficiaries  the  owners  of  the  whole 
legal  and  equitable  title ;  the  law  controlling  be- 
ing the  Iowa  law. 

8.  Executors  and  Administbatobs  ^=»138(1) 
—Power  to  Sell  Kealtt— Tnxj!  Acquired 
BY  Executor. 

Where  testator  conferred  power  to  sell  lands 
on  his  executorj  regardless  of  who  acquired  title 
to  the  land,  the  executor  took  exactly  the  quan- 
tity of  interest  which  the  purpose  of  his  trust 
required,  and  in  whomsoever  title  vested,  wheth- 
er It  was  allowed  to  descend  by  operation  of  law, 
or  was  transferred  to  the  executor,  or  descended 
to  the  devisees,  it  was  for  the  purpose  speci- 
fied by  the  will. 

9.  Conversion  ®=»22($— Equitable  Conver- 
sion— Reconversion. 

The  reconversion  of  a  decedent's  realty  di- 
rected by  his  will  to  be  sold,  that  the  proceeds 
may  be  distributed,  may  take  place  at  any  time 
during  the  period  of  constructive  conversion  and 
prior  to  actual  conversion  by  sale,  and  is  effected 
when  all  the  parties  beneficially  interested,  by 
some  explicit  and  binding  action,  elect  to  take 
the  property  in  its  original  form. 

10.  Conversion  «s»22(3)  —  Reconversion — 
Parties. 

The  joinder  of  a  pretermitted  heir  with  the 
devisees  of  the  will  in  the  reconversion  of  real 
estate  converted  by  the  will  into  personalty  is 
unnecessary. 

11.  CONVEBSION  ^=922(3)  —  £}QUITABLB  CON- 
VERSION-RECONVERSION. 

Where  there  is  a  failure  of  all  parties  in  in- 
terest to  join  in  an  election  to  take  in  kind 
lands  directed  by  testator  to  be  sold  for  distribu- 
tion, no  reconversion  takes  place,  and  the  eq- 
uitable conversion  worked  Dy  the  will  still 
stands,  but  the  failure  is  no  bar  to  a  subsequent 
reconversion  by  act  ot  all  the  parties  in  interest 
before  sale. 

12.  executobs  and  administrators  «=335(1) 
—Removal— Suspension  of  Order  by  Ap- 

PEAU 

Where  executors  appealed  from  an  ordet  of 
the  probate  court,  .bot  the  court  nevertheless  re- 
voked their  letters  testamentary  for"  failure  to 
observe  the  order,  the  revoking  order  was  illegal, 
since  the  appeal  suspended  its  operation. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;   W.  H.  Thomas,  Judge. 

Petition  by  Charles  Hicks  against  Eliza- 
beth J.  Loyd  and  others,  executors  of  the  es- 
tate of  George  E.  Loyd,  deceased,  to  compel 
the  executors  to  sell  all  the  lands  owned  by 
deceased  in  a  certain  state  at  die  time  of 
his  death,  etc.  From  an  order  directing  the 
executors,  and  from  decree  removing  them 
for  disobedience  of  the  order,  the  executors 
api)eal.    Order  and  decree  reversed. 

M.  F.  Harrington,  of  O'XelU,  Neb.,  R.  0. 
Noleman  and  Hammack  &  Hammack,  all  of 
Los  Angeles,  and  M.  W.  Frick,  of  Rockwell 


City,  Iowa,  for'  appellants.  Valentine  & 
Newby,  of  Log  Angeles,  and  T.  W.  Duck- 
worth, of  San  Bernardino,  for  respondent 

HENSHAW,  J.  By  tbe  first  of  these  ap- 
peals this  court  is  asked  to  review  an  order 
made  by  the  court  in  probate,  in  terms  di- 
recting the  executors  of  the  estate  of  George 
B.  Loyd,  deceased,  who  died  testate,  who  at 
ihe  time  of  his  death  was  a  resident  of  the 
state  of  California,  and  whose  will  was  pro- 
bated in  this  state — 

"to  sell  all  of  the  lands  owned  by  said  deceased 
at  the  thne  of  hia  death  in  the  state  of  Iowa, 
and  to  transmit  the  proceeds  arising  from  the 
sale  thereof  to  the  county  of  Los  Angeles,  state 
of  California,  for  distribution  in  accordance 
with  the  laws  of  the  state  and  in  pursuance  of 
the  last  will  and  testament  of  said  George  E. 
Loyd,  deceased.  Be  it  further  ordered  that.  If 
the  said  executors  faii,  nefilect,  or  refuse  to  sell 
the  said  land  situated  in  the  state  of  Iowa  own- 
ed' by  the  said  George  E.  Loyd  at  the  time  of 
his  death,  they  show  cause  in  this  court  on  or 
before,  the  Ist  day  of  September,  1015,  at  10 
o'clock  a.  m.  of  that  day,  why  they  should  not 
be  removed  as  executors  of  the  last  will  and  tes- 
tament of  George  E.  Loyd,  deceased,  and  why 
an  administrator  with  the  will  annexed  should 
not  be  appointed  in  their  stead  to  execute  the 
power  of  sale,"  etc. 

The  appeal  in  L.  A.  No.  4489  is  from  the 
decree  of  the  court  removing  the  executors 
fur  disobedience  of  tbe  order  above  quoted. 
The  questions  presented  upon  both  appeals 
are  Interrelated.  Wherefore  one  considera- 
tion will  do  for  both. 

[1]  Respondent's  objection  addressed  to 
appeal  la  L.  A.  No.  4488,  that  the  order  It- 
self Is  not  appealable  because  "it  is  not  an 
order  to  sell  real  estate,  but  is  an  order  re- 
quiring the  executors  to  proceed  to  execute 
the  will  or  to  show  cause  why  they  should 
not  be  removed,"  is  frivolous.  Section  968, 
subd.  3,  Code  of  Civil  Procedure,  grants  a 
right  of  appeal  from  an  order  "against  or  In 
favor  of  directing  the  partition,  sale  or  con- 
veyance of  real  prt^rty,"  precisely  such  or- 
der as  was  here  made. 

George  E.  Ix>yd,  deceased,  married  in  the 
state  of  Iowa  and  accumulated  property 
therein.  Twelve  children  were  bom  to  him. 
and  they  and  his  wife,  who  also  survived 
him,  are  all  recognized  as  devisees  under  his 
will.  Eight  or  nine  years  before  hia  death 
Loyd  and  his  wife  moved  to  California,  and 
here  resided  until  his  death.  He  acquired 
property  in  this  state;  it  was  bis  domicile, 
and  his  will  was  here  probated.  Besides  his 
property  in  California  he  left  properties  of 
large  value — some  of  it  real  estate — in  the 
state  of  Iowa.  Charles  Hicks,  not  mention- 
ed In  the  will,  entered  proceedings  In  the  es- 
tate to  have  his  status  declared  as  that  ol  a 
bastard  son  of  the  deceased,  who,  in  writing, 
signed  in  the  presence  of  a  competent  wit- 
ness, had  acknowledged  himself  to  be  tbe 
father  of  the  child.  He  prevailed  lo  his  ef- 
fort (Estate  of  Loyd,  170  Cal.  85,  148  Pac. 
622),  and  was  thus  instituted  as  a  preter- 


ftssFor  other  caaea  w*  sam*  topic  and  KBY-NUUBEB  In  all  Kay-Numbarad  Ulsaau  and  ladazaa 


Digitized  by  VjOOQ  IC 


CaL) 


IN  BE  lilOTD'B  ESTATE 


169 


mltted  heir  of  the  deceased,  since  his  name 
was  not  mentioned,  nor  was  he  In  any  way 
referred  to  In  the  will. 

[2, 3]  All  of  the  property  in  California  tes- 
tator gave,  devised,  and  beqaeattaed  to  his 
wife,  with  the  provision  that  whatever  re- 
tnalned  at  the  time  of  her  death  should  be 
divided  amongst  his  children.  All  of  the 
property  In  the  state  of  Iowa  the  will  direct- 
ed should  be  "sold  by  my  executors  for  such 
price  as  they  deem  proper,  at  public  or  pri- 
vate sale,  without  order  or  orders  of  sale 
from  any  court,  but  subject  to  approval  of 
the  court  having  Jurisdiction  of  such  matters 
in  the  county  wjierein  such  property  Is  situ- 
ated." The  proceeds  arising  from  this  dis- 
position -of  the  Iowa  properties  were  to  be 
distributed  equally  amongst  his  12  children. 
The  realty  In  Iowa  was  and  Is  of  large 
value.  The  widow  made  her  election  to  take 
not  under  the  will,  but  under  the  laws  of 
California  and  the  laws  of  Iowa.  This  de- 
termination gave  her  nn  estate  in  the  real 
property  in  Iowa.  All  the  devisees  of  the 
Iowa  real  property  under  the  will,  including 
the  widow,  elected  to  take  the  Iowa  lands  in 
kind.  This  election,  If  good,  destroyed  the 
power  of  the  executors  under  the  will  to  con- 
vert these  lands  into  money.  When  the  ex- 
ecutors were  cited  to  show  cause  and  order- 
ed to  make  the  sale  ot  the  Iowa  real  estate, 
they  answered,  with  evidence,  establishing 
this  election  of  the  devisees  and  the  widow 
to  take  in  kind.  But  it  being  conceded,  or 
at  least  not  successfully  questioned,  that  the 
laws  of  Iowa  do  not  recognize  any  right  of 
inheritance  in  a  pretermitted  heir,  as  do  the 
California  laws,  and  as  under  no  ancillary 
proceedings  could  Charles  Hicks  by  inherit- 
ance succeed  to  any  Interest  In  the  Iowa  real 
estate  as  such.  Its  disposition  being  unques- 
tionably controlled  by  the  laws  of  that  state, 
It  Is  at  once  apparent  that  it  became  great- 
ly to  the  interest  of  Charles  Hicks  to  cause 
the  Iowa  real  estate  to  be  sold,  and  the  pro- 
ceeds of  the  sale  brought  to  California  for 
distribution,  as  thus  only,  If  at  all,  he  could 
obtain  a  share  of  It  To  this  end,  therefore, 
these  proceedings  were  directed  In  the  pro- 
bate court,  and  resulted,  so  far  as  that  court 
was  concerned,  in  the  success  of  bis  eCTorts. 
Thus  tiavlng  sufficiently  outlined  the  matter 
hi  controversy,  we  may  proceed  to  a  consid- 
eration of  the  merits. 

1.  The  status  of  Charles  Hicks  as  a  pre- 
termitted heir  is  completely  determined  by 
section  1387  of  the  Civil  Code,  and  his  rights 
as  such  pretermitted  heir  are  wholly  defined 
by  sections  1306  and  1307  of  the  same  Code. 
Section  1306  deals  with  the  rights  of  a  child 
bom  after  the  making  of  a  will ;  section  1807 
with  the  rights  of  an  omitted  child  (or  chil- 
dren of  a  deceased  child).  But  in  their  es- 
sence the  rights  are  Identical,  so  that  it  is 
for  convenience  merely  that  they  have  been 
defined  in  separate  sections.  Section  1307 
deals  gpedflcally  with  the  rights  of  Charles 
Ulcks,  but  In  both  sections  the  language  of 


the  Code  defining  those  rights  Is  practically 
Identical,  so  that  the  constructions  put  by 
this  court  upon  1306  have  direct  applicabil- 
ity upon  the  question  of  the  meaning  of 
1307.  By  1306  the  after-born  child  "succeeds 
to  the  same  portion  of  the  testator's  real  and 
personal  property  that  he  would  have  suc- 
ceeded to  If  the  testator  had  died  Intestate." 
By  1307  the  omitted  child  "has  the  same 
share  In  the  estate  of  the  testator  as  if  be 
had  died  Intestate,  and  succeeds  thereto  as 
provided  in  the  preceding  section,"  the  lan- 
guage of  which  we  have  Just  quoted. 

[4]  It  Is  manifest  that  upon  reason  alone 
such  a  child  does  not  and  cannot  take  under 
the  will,  since  he  Is  permitted  to  take  be- 
cause he  has  been  omitted  from  the  will. 
The  Intent  of  the  testator  as  expressed  In 
such  a  win  Is  clear.  It  Is  to  give  his  prop- 
erty to  others  to  the  exclusion  of  the  omit- 
ted heir,  and  this  Intent  is  not  affected  by  the 
fact  that  the  omission  to  name  the  preter- 
mitted heir  wos  or  was  not  Intentional.  As 
the  omitted  heir,  in  contemplation  of  the  law 
entitling  him  to  Inherit,  was  never  In  the 
testator's  mind,  by  no  stretch  of  Imagination 
can  It  be  said  that  the  testator  designed  any 
of  the  provisions  of  his  will  to  apply  to  that 
heir.  In  accordance  with  this  reasoning  our 
cases  all  hold,  as  necessarily  they  must,  that 
such  an  heir  does  not  and  cannot  take  under 
the  will,  but  takes  (wherever  by  will  the  tes- 
tator has  disposed  of  all  of  his  property)  in 
opposition  and  In  hostility  to  that  will. 
Pearson  v.  Pearson,  46  Cal.  600;  Estate  of 
Warden.  67  Cal.  484 ;  In  re  Grider,  81  Cal. 
571,  22  Pac.  006;  Smith  t.  Olmsted,  88  Cal. 
582,  26  Pac.  521,  12  L.  K.  A.  46,  22  Am.  St. 
Rep.  336;  Painter  v.  Painter,  113  Cal.  871, 
45  Pac.  689;  Estate  of  Smith,  145  Cal.  118, 
78  Pac.  869.  In  Smith  T.  Olmstead,  supra. 
It  Is  said: 

"We  are  unable  to  construe  these  sections  oth- 
erwise than  as  declaring  that  the  pretermitted 
child  succeeds  immediately  by  operation  of  law 
to  the  snme  portion  of  the  testator's  real  prop' 
erty  as  if  no  will  had  been  made;  that  as  to 
such  portion  the  testator  is  to  be  regarded  as 
dying  intestate,  and  its  succession  is  directed 
by  law,  and  not  by  the  will." 

In  the  later  case  of  E.state  of  Smith,  su- 
pra, the  same  uuescapable  doctrine  Is  de- 
clared, and  It  la  said: 

"^Vnd,  so  far  as  such  child  is  concerned,  the 
will  Is  to  be  considered  as  not  existing," 

Respondent  herein  advances  the  utterly 
fallacious  argument  that  this  doctrine  and 
role  of  construction  have  been  changed  by 
amendments  added  to  sections  1306  and  1307 
in  1905  (St.  1905,  p.  606),  which  amendments. 
Identical  in  both  sections,  are  found  In  the 
addition  to  each  of  Its  final  sentence.  But 
by  this  amendment  the  rule  that,  so  far  as 
concerns  a  pretermitted  child,  "the  will  Is 
to  be  considered  as  not  existing,"  was  not  and 
could  not  have  been  changed.  The  amend- 
ment merely  changed  the  embarrassing  con- 
duslcm  to  wMch  this  court  had  been  forced, 
that  the  rights  of  such  pretermitted  child  to 
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real  property  were  not  divested  by  the  aale 
of  such  property,  even  though  the  sale  In  all 
other  respects  was  legal  and  valid. 

[5]  2.  The  doctrine  of  equitable  conver- 
sion Is  fully  recognized  In  this  state.  Sec- 
tion 1338  of  the  Civil  Code  Is  but  declaratory 
of  that  equitable  doctrine,  In  saying: 

"When  a  •will  directs  the  conversion  of  real 
property  into  money,  such  property  and  all  its 
proceeds  must  be  deemed  personal  property  from 
the  time  of  the  testator's  death." 

And  such  cases  as  In  re  Walkerly,  108  Gal. 
627,  41  Pac.  772,  49  Am.  St.  Rep.  97, 
Fatjo  V.  Swasey,  111  Cal.  628,  44  Pac.  225, 
and  Bank  of  Uklah  v.  Rice,  143  Cal.  265,  76 
Pac.  1020, 101  Am.  St  Rep.  118,  recognize  the 
doctrine  to  the  fullest  extent  Nevertheless, 
bearing  In  mind  that  the  land  which  Is  to  b^ 
or  Is  not  to  be  affected  by  the  application  of 
this  doctrine  is  land  in  the  state  of  Iowa, 
that  the  will  provides  for  the  approval  of  any 
sale  of  the  Iowa  lands  by  the  appropriate 
courts  of  that  state,  and  that  even  without 
such  provlsi(m  the  descent,  devise,  distribu- 
tion, in  short  the  whole  question  of  the  dev- 
olution of  title  of  Iowa  lands,  is  wholly  sub- 
ject to  the  jurisdiction  of  the  Iowa  courts 
under  the  Iowa  law,  consideration  must  be 
paid  to  that  law  in  reviewing  the  facts  touch- 
ing conversion,  nonoonverslon,  or  reconver- 
sion which  are  here  presented  and  argued. 
Preliminarily,  however.  It  may  be  said  that 
so  well  established  is  the  doctrine  that  the 
laws  of  the  state  govern  the  transmission  of 
title  to  land  within  the  state  that  In  passing 
we  need  do  no  more  than  direct  attention 
to  such  cases  as  McCormlck  v.  SulUvant,  10 
Wheat  202,  6  Ia  Bd.  300;  Clarke  v.  Clarke, 
178  U.  S.  186,  20  Sup.  Ct  878,  44  L.  Bd.  1028 ; 
Clopton  V.  Booker,  27  Ark.  482;  Van  Wlckle 
v.  Van  Wlckle,  59  N.  J.  Eq.  317,  44  Atl.  877 ; 
Guarantee  Trust  etc.,  Co.  v.  Maxwell  (N.  J. 
Ch.)  30  Atl.  339;  Lynch  v.  Miller,  64  Iowa, 
61d,  6  N.  W.  740.  It  may  be  added  that  no 
principle  of  law  is  better  founded  nor  more 
firmly  established  than  the  foregoing,  and 
that  it  is  subject  to  no  modification  saving 
when  and  as  the  laws  of  the  state,  locus  rel 
sltte,  in  terms  permit  such  modification.  It 
Is  Idle  for  respondent  to  argue  that  such  a 
modification  Is  found  In  a  statute  of  Iowa 
which  provides,  touching  the  execution  of 
wills  alone,  that  the  laws  of  Iowa  will  rec- 
ognize a  will  as  having  been  duly  executed 
provided  it  be  in  writing,  subscribed  by  the 
testator,  and  be  executed  In  the  mode  pre- 
scribed by  the  law  of  the  place  of  execution. 
Iowa  Code,  8  3309.  For  It  Is  too  plain  to 
call  for  discussion  that  this  section  of  the 
Iowa  Code  was  designed  merely  to  give 
authenticity  and  validity  to  wills  In  so  far 
as  their  execution  Is  concerned,  and  has  not 
the  slightest  reference  to  the  meaning  and 
construction  of  such  wiUs. 

[6]  In  setting  forth  the  facts  touching  the 
asserted  conversion  and  reconversion  of  this 
Iowa  real  estate,  It  will  be  assumed  that  an 


equitable  conversl(»  was  worked  by  virtue  of 
the  language  of  the  testator's  will,  for  this 
assumption,  as  we  shall  see,  Is  borne  out 
by  the  law  of  Iowa.  Nevertheless,  It  was 
not  an  actual  conversion,  bat  a  constructive 
conversion  merely,  and  all  the  devisees  of 
this  land,  the  12  children  and  the  widow — all 
the  parties,  in  short,  who  were  recognized  by 
the  will — elected  to  take  the  property  in  Mnd. 
They  did  this  not  only  before  there  was  any 
actual  conversion  by  sale  (for  such  actual 
conversion  has  never  taken  place),  but  even 
before  Hicks  filed  his  petition  whlcb  result- 
ed In  the  orders  and  decrees  here  under  re- 
view. After  the  admission  to  probate  In  Cali- 
fornia of  the  will  of  the  deceased  it  was  like- 
wise duly  admitted  to  probate  In  the  state 
of  Iowa  In  the  district  court  of  Monona  coun- 
ty, where  these  lands  were  situated,  and 
within  a  very  short  time  after  the  death  of 
Iioyd  the  devisees  of  these  lands  elected  to 
take  the  land  as  land.  In  due  time  the 
widow  joined  therein.  The  written  election 
so  to  take  was  filed  in  the  district  court  of 
Monona  county,  Iowa,  and  that  court  on  the 
3d  day  of  September,  1918,  entered  Its  judg- 
ment and  decree  confirming  this  election,  and 
decreed  full  and  complete  title  to  these  lands 
in  the  12  children  and  the  widow.  By  this 
decree  Charles  Hides,  at  all  times  a  resident 
of  and  domiciled  within  the  state  of  Iowa, 
was  denied  any  interest  in  or  to  any  part  of 
these  lands.  Thereafter  certain  of  the  diU- 
dren,  owners  of  undivided  Interests  in  these 
lands  and  tenants  in  common  with  the  others, 
Instituted  their  action  In  partition  and  to 
quiet  title,  and  made  Charles  Hicks  a  party 
defendant,  under  allegations  asserting  his 
claim  of  ownership  to  a  portion  of  the  land 
and  denying  the  validity  of  his  claim. 
Charles  Hicks  appeared  and  asserted  title, 
and  at  the  time  when  the  probate  court  In 
California  made  the  orders  here  in  question 
this  action  to  quiet  title  was  pending  In  the 
Iowa  court  whlA  subsequently  entered  its 
decree  conclusively  adjudicating  that  neither 
Charles  Hicks  nor  the  executors'  of  the  last 
win  and  testament  of  George  EL  Loyd,  de- 
ceased, had  any  title  or  interest  In  or  to  the 
Iowa  lands,  and  fully  establishing  the  title 
to  these  lands  In  the  widow  and  the  12  chil- 
dren. This  last  statement  of  fact  Is  not 
made  as  having  any  bearing  upon  the  deter- 
mination, which  must  here  be  based  upon 
facts  existing  at  the  time  the  orders  appealed 
from  were  made.  But  it  tends  to  establish 
the  Improvident  nature  of  those  orders  of 
the  probate  court  of  California  In  attempting 
to  force  the  executors  to  do  what  the  courts 
of  Iowa  would  not  have  recognized,  and  to 
punish  them  by  ousting  them  from  their  of- 
fices for  their  refusal  to  obey  the  first  order 
directing  them  to  sell  the  lands,  from  whl<* 
order  they  had  duly  taken  their  appeal. 

[7,  >]  These,  then,  are  the  facts,  and  under 
them  not  the  slightest  doubt  can  be  enter- 
tained but  that  the  parties  in  interest  and 
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owners  of  tills  land  under  tho  will  of  the  de- 
ceased effectuated,  as  they  had  the  right  to 
effectaate,  a  reconversion  wbic^  wholly  su- 
perseded the  equitable  conversion,  which  de- 
stroyed all  power  of  sale  vested  In  the  ex- 
ecutors and  left  the  benefldarles  under  the 
will  the  owners  of  the  whole  legal  and  equi- 
table title.  The  law  controlling  the  foregoing 
statement  is,  of  course,  the  Iowa  law,  but 
the  decisions  of  the  Iowa  courts  leave  the 
matter  in  no  doubt  Thus  in  Atlee  v.  Bul- 
lard,  123  Iowa.  274,  98  N.  W.  889,  the  ques- 
tion presented  was  whether  the  will  effectu- 
ated an  equitable  conversion  and  whether 
the  election  of  the  devisees  under  the  will  to 
take  the  land  as  land  reconverted  it  into  land 
and  vested  the  fee  title  in  the  devisees,  not- 
withstanding the  power  and  order  of  sale 
contained  in  the  will.  In  the  Atlee  Case  the 
devisees  bad  all  elected  to  take  the  land  as 
land  and  not  to  have  it  sold.  One  of  the 
questions  presented  was  whether  a  judgment 
was  a  lien  on  this  land.  If  the  equitable  con- 
version obtained,  the  land  was  x)ersonal  prop- 
erty and  not  subject-  to  the  Judgment  lien. 
tf  the  reconversion  back  into  land  obtained, 
it  was  argued  that  the  Judgment  lien  would 
attach.    Says  the  Supreme  Court  of  Iowa: 

"The  parties  to  this  action,  being  all  who  have 
any  right  to  claim  under  the  will  of  the  testa- 
tor, having  elected  to  treat  the  property  as  real 
estate  instead  of  personalty,  must  be  held  to 
have  effected  a  reconversion,  if,  indeed,  an  eq- 
uitable conversiin  ever  took  place.  We  must 
therefore  hold  that  the  judgment  in  favor  of  the 
Gennan-American  Bank  and  George  Marshall 
became  liens  upon  the  interest  or  share  of  Fan- 
nie Bullard  in  said  lands." 

And  the  conclusion  was  that  the  lien  of 
the  Judgment  attached.  In  Boland  v.  Tier- 
nay,  118  Iowa,  69,  91  M.  W.  886,  the  devisees, 
a  brother  and  sister,  had  elected  to  take  the 
land,  and  the  brother  had  transferred  his. 
interest  in  one  of  the  80  acres  to  his  sister. 
The  estate  was  closed,  but  the  executor, 
deeming  it  his  duty  to  do  so  under  the  power 
conferred  upon  hlih  by  will,  made  a  sale  of 
the  land  and  accounted  for  the  proceeds  of 
the  sale.  It  was  contended  by  the  sister  that 
the  sale  was  null  and  void.  The  Supreme 
Court  of  Iowa,  with  elaboration  and  approv- 
al, reviews  many  authorities  from  other 
states  in  harmony  with  the  Iowa  cases,  and 
declares: 

"The  80  acres  of  land  in  Plymouth  county, 
though  constructively,  was  not  actually,  convert- 
ed. The  title,  by  the  terms  of  the  will,  passed 
to  the  beneficiaries,  with  the  power  of  sale  by 
the  executor  added.  That  power  was  for  the 
purpose  of  administration  only,  and  failure  to 
exercise  it  cannot  be  permitted  to  defeat  the 
devise.  As  said  in  Greenland  v.  Waddell,  116 
N.  Y.  242,  22  N.  B3.  367,  15  Am.  St.  Rep.  400: 
The  executors  took  no  title  in  the  real  estate 
as  such.  They  were  vested  with  a  power  to 
deal  with  it  as  personal  estate  for  the  purpose 
of  the  executi<m  of  the  trust  created  by  the 
win.'  Appellant  seems  to  think  that  conferring 
the  power  of  sale  on  the  executor  necessarily 
passed  the  title  to  him.  Regardless  of  who  ac- 
quired the  title,  he  took  'exactly  that  quantity 
of  interest  which  the  purposes  of  the  trust  re- 
quired.'   In  whomsoever  tne  title  vested,  wheth- 
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er  it  was  allowed  to  descend  by  operation  of  law, 
or  was  transferred  to  the  executor,  or  descend- 
ed to  the  devisee,  it  was  for  the  purpose  H>e(s- 
fied.  Ebey  v.  Adams,  135  lU.  80,  25  N.  E.  1013, 
10  li.  R.  A.  162;  2  Jarm.  WIUs,  805,  308. 
The  language  used  by  the  court  in  Eneberg  v. 
Carter,  98  Mo.  647,  12  S^  W.  522,  14  Am.  St 
Rep.  664,  is  particularly  applicable:  'In  the 
present  case  there  was  certainly  no  express  de- 
vise in  fee  to  the  executor,  nor  are  there  any 
such  words  in  the  will  as  to  raise  a  fee  in  him 
by  force  of  a  strong  implication.  Therefore  the 
fee  remained  in  the  heirs  at  law,  both  by  the 
devise  to  them  as  well  as  by  the  statute  of 
descents,  until  it  should  be  devested  by  a  sale 
by  the  executor  under  the  terms  of  the  will: 
and  until  such  sale  no  conversion  could  occur. 
Nothing  has  happened  to  divest  the  plaintiff  of 
the  title  to  this  land,  acquired  under  the  will 
and  the  convwance  of  her  brothers.  [This  hold- 
ing that  the  fee  title  in  such  a  case  passes  to 
the  beneficiaries,  subject  only  to  the  power  of 
sale,  which  may  be  defeated  by  a  reconversion, 
is  supported  by  the  courts  of  other  states.] 
•  •  *  If  those  who  take  under  a  will  may 
thus  dispose  of  their  interests  by  conveyance  or 
sale,  as  is  conceded  by  appellant,  we  can  think 
of  no  reason  for  depriving  them  of  the  right  to 
elect  to  take  the  thing  devised  themselves,  rather 
than  the  proceeds  derived  from  its  sale.  If  the 
right  to  the  proceeds  depends  upon  some  contin- 
gencies, of  course,  the  election  before  may  not 
take  effect  until  such  contingency  is  ended." 

We  have  quoted  thus  at  length  from  die 
decisions  of  the  Supreme  Court  of  lovra  be- 
cause, for  the  reasons  already  given,  its  law 
is  controlling  upon  this  question.  But  that 
It  is  the  universal  law  wherever  the  prin- 
ciples of  English  equity  obtain  will  be  es- 
tablished beyond  peradventure  by  reference 
to  such  cases  as  Bank  of  Ukiah  v.  Rice,  143 
Oal.  268,  76  Pac.  1020,  101  Am.  St  Rep.  118; 
Harris  v.  Ingalls,  74  N.  H.  342,  68  AU.  34; 
Griffith  V.  Witten,  252  Mo.  627, 161 S.  W.  713 ; 
Howell  v.  T<Mnpklns,  42  N.  J.  Bq.  306, 11  AtL 
333;  Duckworth  v.  Jordan,  138  N.  C.  520,  51 
S.  E.  109;  Meekins  v.  Branning  Mfg.  Co. 
(D.  O.)  224  Fed.  202. 

[9]  This  reconversion  may  take  place  at 
any  time  during  the  period  of  constructive 
conversion  and  prior  to  the  actual  conver- 
sion by  sale.  Griffith  v.  Witten,  supra.  It 
Is  effected  when  all  the  parties  beneflchilly 
Interested  in  the  property,  by  some  explicit 
and  binding  action,  direct  that  no  actual 
conversion  shall  take  place  and  elect  to  take 
the  property  In  its  original  form.  Duckworth 
V.  Jordan,  supra. 

Did  aU  the  parties  beneficially  interested 
BO  indicate  their  election ;  or  is  Charles  Hicks 
such  a  party  beneficially  interested,  for  whose 
nonjoinder  the  reconversion  could  not  lu  law 
or  equity  take  place?  What  has  previously 
been  said  touching  the  well-settled  doctrine 
that  a  pretermitted  heir  does  not  take  under 
a  vtdll,  but  in  hostility  to  it,  should  be  in  and 
of  itself  a  sufficient  determination  against 
this  asserted  right  of  Hicks.  But  the  cases 
^re  numerous  and  uniform  to  like  effect.  The 
question  has  more  often  arisen  when  a  wid- 
ow has  been  put  to  her  election  between 
her  legal  dower  or  other  rights  and  the  rights 
conferred  upon  her  by  wiU,  and  it  is  univer- 
sally held  that  she  is  bound  by  her  election. 
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[10]  If  she  takes  under  the  law,  sbe  can  In- 
voke the  will  in  no  wa;f .  If  she  takes  under 
the  will,  she  can  have  no  reconrse  to  her  rights 
under  the  law,  and  many  of  these  cases  have 
to  do  with  attempts  to  enforce  equitable  con- 
versions. Thus  In  Ounning^m's  Estate,  137 
Pa.  621,  20  Atl.  714,  21  Am.  St.  Rep.  901,  the 
testator  directed  his  real  property  to  be  con- 
verted into  cash  and  distributed.  The  widow 
elected  not  to  take  under  the  will.  Under  the 
law  she  was  entitled  to  take  a  larger  percent- 
age of  the  personalty  than  the  realty.  She 
contended  that  the  will,  notwithstanding  her 
election  to  take  under  the  law,  effectuated 
an  equitable  conversion  of  the  realty,  and  that 
one-half  of  the  proceeds  inured  to  her  benefit 
Said  the  court: 

"The  election  which  the  widow  is  required  to 
make  is  between  rights,  not  between  benefits. 
She  has  the  right  to  abide  by  her  husband's  dis- 
position of  his  property,  or  the  right  to  override 
It  and  claim  under  the  intestate  law.  These 
rights  are  inconsistent  and  cannot  coexist. 
•  •  *  The  law  does  not  permit  her  to  say 
there  is  a  will  for  conversion,  and  no  wUl  as  to 
her  share."  ' 

The  Supreme  Court  of  Kentucky  in  Bar- 
netfs  Administrator  v.  Barnett's  Administra- 
tor, 1  Mete.  (58  Ky.)  254,  reaffirming  the  same 
doctrine,  gives  an  added  reason  In  the  follow- 
ing language: 

"Although  a  new  character  may  have  been  in 
the  most  unequivocal  terms  impressed  upon 
property  by  means  of  the  trust  for  conversion, 
yet  sucn  constructive  character  is  liable  to  be 
determined  by  the  act  of  the  persons  beneficially 
entitled,  who  may  at  any  time  before  the  conver- 
sion actually  occurs  elect  to  take  the  property 
io  its  then  condition.  This  right  is  wholly  in- 
consistent with  that  claimed  on  behalf  of  the 
widow.  For  if  the  devisees,  before  a  conversion 
of  the  lands,  should  elect  to  take  the  property 
on  its  actual,  instead  of  its  destined  state,  a 
conversion  would  be  thereby  prevented,  and  .the 
character  of  the  property  be  changed  from  that 
impressed  upon  it  by  the  testator  to  that  which 
it  actually  possesses." 

In  Ashelford  v.  Chapman,  81  Kan.  812,  105 
Pac.  534.  It  is  said: 

"If  the  widow  take  under  the  statute,  the 
principle  that  there  is  no  will  as  to  her  for- 
bids that  she  should  enlarge  any  of  her  rights 
under  the  statute  by  an  appeal  to  the  will.  She 
is  a  stranger  to  it,  and  has  no  standing  to  com- 
pel others  who  take  under  the  will  to  comply 
with  provisions  which  might  increase  her  dis- 
tributive share  of  the  estate." 

To  the  same  effect  are  Gelger  v.  Bltzer, 
80  Ohio  St.  66,  88  N.  B.  134,  22  L.  B.  A.  (N.  S.) 
285,  17  Ann.  Cas.  .151,  Northrop  v.  Mar- 
guam,  16  Or.  173.  18  Pac.  449,  and  James  v. 
Hanks,  202  111.  114,  66  N.  B.  1034,  where  the 
husband,  as  heir  of  his  wife,  was  Insisting 
upon  the  same  doctrine  as  Is  aVged  by  re- 
spondent, and  it  is  said: 

"If  a  testatrix  directs  her  lands  to  be  sold 
for  the  particular  purpose  of  paying  certain  gifts 
to  legatees,  the  conversion  does  not  give  *  •  • 
the  proceeds  the  quality  of  personalty  for  the 
benefit  of  her  husband,  as  her  heir  at  law." 

Underlying  all  of  these  cases  Is  the  same 
principle,  of  strict  applicability  to  this  re- 
spondent— ^the  principle  that  one  who  does  not 


take  tmder  a  will  can  claim  no  benefits  from 
that  will.  So  here  the  testator's  clear  and 
unmistakable  design  was  that  his  children 
and  widow  should  have  the  Iowa  property 
to  the  exclusion  of  Charles  Hl<^s.  What  the 
law  gives  him  as  a  pretermitted  heir  he  takes 
outside  of  and  in  hostility  to  the  will,  and  it 
is  not  open  to  him  to  invoke  nor  to  ask  the  aid 
of  the  court  In  probate  to  enforce  any  of  the 
provisions  of  the  will  for  his  benefit. 

But  it  is  next  said  that  the  respondent 
had  the  right  to  invoke  the  provisions  of  the 
will  because  he  was  a  party  interested  In  the 
subject-matter,  and  in  this  reliance  is  placed 
upon  Atlee  v.  Bullard,  supra.  A  reading  of 
the  case  demonstrates  how  fallacious  respond- 
ent's effort  is  to  detach  a  single  phrase  from 
its  context,  for  only  those  are  Interested  in 
the  subject-matter  who  are  the  beneficiaries 
of  the  particular  devise  imder  the  will.  And 
finally  it  Is  said  that  the  election  of  the  dev- 
isees and  widow  was  nugatory  because  there 
was  a  time  when  one  of  the  children,  a 
Mrs.  Oent,  did  not  Join  in  the  formal  election 
to  take  the  land  as  land,  though  subsequently 
she  did  so.  The  sole  effect  of  a  failure  of 
all  the  parties  in  interest  to  Join  In  the  eleo 
tion  la  that  no  reconversion  takes  place  and 
the  equitable  conversion  still  stands. 

[1 1  ]  But  this  Is  no  bar  to  a  subsequent  re- 
conversion by  the  act  of  all  the  parties  in 
interest  before  sale,  since,  being  all  of 
the  parties  in  interest,  no  one  has  or  can 
have  legal  or  equitable  right  to  complain  of, 
the  election  when  finally  made. 

[12]  3.  It  appears,  therefore,  that  the  order 
of  the  court  directing  these  executors  to  sell 
the  lands  in  low^a  was  improvldently  made^ 
and  should  never  have  been  made,  by  virtue 
of  the  fact  that  all  of  the  parties  In  interest 
had  elected  to  take  those  lands  in  kind.  It 
appears  further  that  the  executors  duly  ap- 
pealed from  this  order,  as  they  had  the  right 
to  'do,  and  that  their  appeal  suspended  the 
operation  of  the  order,  and  that  nevertheless 
the  court  revoked  their  letters  testamentary. 
Nothing  need  be  added  to  these  facts,  which 
in  and  of  themselves  condemn  as  illegal  this 
last  order  and  decree  appealed  from. 

Wherefore  the  order  appealed  from  in  L. 
A.  No.  4488  and  the  decree  appealed  from  In 
L.  A.  Na  4489  are  both  and  each  is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW, 
J.;  SLOSS,  J.;  MELVIN,  J.;  lAWLOR,  J. 


ROWLEY  ▼.  DAVIS.     (Civ.  2232.) 

(District  CJourt  of  Appeal,  Second  District,  Calt 

fornia.     June  25,  1917.     Rehearing  Denied 

by  Supreme  Court  Aug.  23,  1917.) 

1.  Adverse  Possession  ®=»ie(l),  21— Chabao 
TER  OP  Possession — Statute. 
Under  Code  Civ.  Proc.  §  323,  providing  when 
land  is  deemed  to  be  adversely  possessed  and  oc- 
cupied, the  planting  to  grain  and  part  to  orchard 
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constituted  an  adyerae  possession,  bnt  the  rent- 
ing of  part  of  the  land  as  a  camping  ground  did 
not  comply  with  the  statute. 
2.  Advebse  Possession  iS=>114(1)— Sufficien- 
ot  of  evidekce. 

Evidence  in  an  action  to  qniet  title  held  not 
to  sustain  plaintiff's  claim  of  title  bj  adverse 
possession  as  to  part  of  lot 
8.  Qthetino  Title  «=»42  —  Afteb-Acqtjibed 
titlb— suppumentai,  complaint. 

Plaintiff  in  an  action  to  quiet  title  had  no 
right  to  file  a  supplemental  complaint  showing 
after-acquired  title,  if  in  fact  he  had  no  title  at 
the  commencement  of  the  action. 
4.  Quieting  Title  «=»3&— Cross-Complaint 
—Defense— After-Acquibed  Title. 

Xn  an  action  to  quiet  title,  a  cross-complaint 
filed  by  defendant,  after  plaintiff  had  acquired 
the  title  of  a  defendant  and  cross-defendant, 
tendered  new  issues  and  set  up  a  cause  of  action 
relating  to  the  date  of  filing  the  crossHwmpIaint, 
and  the  fact  that  plaintiff  had  then  acquired  a 
tiUc  was  available  to  him  as  a  defense  to  the 
cross-action,  and  was  provable  under  his  claim 
of  ownership  as  pleaded  by  his  answer  to  the 
cross-complaint. 

6.  Vendor  and  Purchaser  «=»227  —  Bona 
Fide  Pubchaseb— Notice. 

In  an  action  to  quiet  title,  wherein  plaintiff 
claimed  under  a  deed,  which  was  in  fact  intend- 
ed as  a  mortgage,  a  declaration  of  the  grantor 
that  her  deed  waa  intended  as  a  mortgage,  no- 
where defining  any  instrument  affecting  the  ti- 
tle to  any  part  of  the  lot,  could  not  impart  ac- 
tual notice  of  an  interest  claimed  therein,  even  if 
read  by  a  person  purchasing  from  her  grantee. 

6.  Vendor  and  Purchaser  ®=>231(2)— Bona 
Fide  PuRciiASEa— Notice— Statute. 

Under  CSv.  Code,  g  2950,  providing  that  a 
purported  absolute  conveyance  intended  to  be 
defeasible  on  cvtain  conditions  is  not  affected, 
as  against  any  person  other  than  the  grantee,  or 
his  heirs  or  devisees,  or  persons  having,  actual 
notice,  unless  an  instrument  of  defeasance  is 
recorded  in  the  county  where  the  property  is  sit- 
nated.  subsequent  purchasers  from  such  gi-antee, 
who  were  neither  heirs  nor  persons  having  ac- 
tual notice-of  the  conditions  affecting  the  deed, 
were  not  bound  to  search  the  records  to  ascer- 
tain whether  a  purported  declaration  of  de< 
feasance  had  been  made. 

7.  Vendor  and  Purchaser   ^s>22d(6,  7)  — 
Bona  Fide  Pubchaseb^Noticb— Record. 

The  recording  laws  are  intended  as  a  protec- 
tion, and  not  as  a  menace,  to  existing  titles, 
and  it  is  against  the  policy  of  the  law  to  permit 
the  ose  of  the  public  records  as  a  means  by 
which  strangers  to  existing  titles  may  cloud 
those  titles  and  impair  the  values  thereof  to  their 
owners,  and  hence  a  sherifTs  sale  of  a  judgment 
debtor's  interest  in  certain  lands  did  not  consti- 
tute any  assertion  of  rights  against  her  grantee, 
having  apparent  title  under  a  deed,  though  in- 
tended as  a  mortgage. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  S.  E.  Crow,  Judge. 

Action  to  quiet  title  by  Q.  J.  Rowley  against 
W.  J.  Davis  and  others,  with  cross-complaint 
by  defendant  Davis.  Judgment  for  plaintiff, 
motion  for  new  trial  denied,  and  defendant 
Davis  appeals.    Ju'dgment  and  order  afi3rmed. 

Charles  Lantz  and  Davis,  Lantz  &  Wood, 
aU  of  Los  Angeles,  for  appellant.  Kendrick 
&  Ardia  and  Geo.  W.  Adams,  all  of  Iios  An- 
geles, for  respondent. 

CONRET,  p.  J.  The  defendant  appeals 
from  the  judgment  an'd  from  an  order  deny-r 


ing  bis  motion  for  a  new  trial.  The  com- 
plaint stated  a  cause  of  action  against  de- 
fendant Davis  and  others  to  quiet  tbe  plain- 
tiff's title  to  land  in  Los  Angeles  county,  de- 
scribed as  lot  38  of  the  Monte  Vista  tract, 
containing  20  acres,  as  shown  by  a  recorded 
map.  Tbe  answer  of  tdefeadaut  Davis  denied 
plaintiff's  ownership  of  tbe  west  3  acres  of 
the  north  one-half  of  said  lot,  and  alleged 
that  said  defendant  Is  the  owner  of  those  3 
acres.  By  cross-complaint  the  same  defend- 
ant alleged  that  he  Is  the  owner  of  said  west 
3  acres,  and  set  forth  tbe  transactions  by 
virtue  of  wlilch  be  claims  to  have  acquired 
title.  Cross-complainant's  claim  of  title  is 
based  upon  a  sberifTs  deed,  issued  to  him  as 
the  purchaser  at  a  sheriff's  sale  made  pur- 
suant to  a  writ  of  execution  upon  a  Judgment 
rendered  against  F.  H.  Barclay  an^  A. 
O.  Hupp.  The  sheriff's  sale  took  place  on 
September  6,  1906,  and  the  deed  to  cross- 
complainant  was  made  on  September  10, 1907. 
The  Cross-complaint  further  alleged  that 
Anna  O.  Hupp,  on  March  6,  1899,  executed 
an  Instrument  in  tbe  form  of  a  deed  to  Oscar 
Doolittle,  which  deed  was  recorded  July  3, 
1900,  arid  included  2%  acres  along  the  west- 
erly aide  of  the  north  half  of  said  lot  38 ;  that 
said  deed  was  In  fact  a  mortgage  made  to  se- 
cure the  payment  of  an  indebtedness  to  said 
Doolittle,  and  that  the  croes-yefendants,  be- 
fore receiving  a  deed  to  said  property,  bad 
notice  of  this  fact ;  that  at  the  tUne  of  said 
levy,  sale,  and  deed  said  property  stood  of  rec- 
ord in  the  name  of  Oscar  Doolittle.  Cross- 
complainant  prayed  Judgment  that  plaintiff 
take  nothing  by  his  action,  except  as  to  those 
I)ortions  of  lot  38  not  Including  said  west  3 
acres;  that,  if  said  instrument  executed  to 
Oscar  Doolittle  be  determined  to  be  a  mort- 
gage, the  court  ascertain  the  amount  of  mon- 
ey loaned  by  Doolittle  to  Anna  G.  Hupp,  and 
the  amount,  if  any,  which  is  due  to  said  Doo- 
little, or  his  successors  in  interest,  upon  said 
loan ;  and  that  plaintiff  be  enjoined  from  as- 
serting any  dalm  to  said  3  acres  adversely  to 
cross-complainant.  The  plaintiff'  answered 
the  croes-complaint,  and  made  denials  which 
covered  the  material  issues  tendered  there- 
by. The  findings  and  decree  confirm  the 
plaintiffs  title  as  claims  by  him  and  nega- 
tive the  claims  asserted  by  the  defendant. 

[1,  2]  The  evidence  Includes  tbe  plaintiff's 
chain  of  title  as  shown  by  recoi'ded  conveyanc- 
es. From  that  evidence  It  appears  that  at  the 
time  of  commencement  of  this  action  on  Oc- 
tober 17,  1911  (assuming  that  said  instru- 
ment executed-  by  Anna  G.  Hupp  to  Oscar 
Doolittle  was  a  'deed  of  grant  and  was  not  a 
mortgage),  the  title  to  the  west  156  feet  of  tbe 
north  half  of  lot  38,  amounting  to  a  little 
more  than  2%  acres  of  land,  was  vested  in 
one  Alice  Huse,  and  not  In  tbe  plaintiff,  and 
that  the  plaintiff  was  the  owner  of  all  other 
portions  of  said  lot.  The  plaintiff,  Rowley, 
also  claimed  title  by  adverse  possession,  as 
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well  as  under  deeds  of  transfer.  He  tes- 
tified that  he  bad  possession  of  the  property 
described  In  the  complaint  since  December, 
1901.  "My  use  of  the  tract  which  I  occupied 
consisted  of  planting  to  grain,  and  part  In 
orchard,  and  I  raited  part  as  a  camping 
ground.  My  claim  of  title  Is  under  a  deed 
from  J.  H.  F.  Jarchow.  I  have  paid  all  taxes 
leyled  against  that  property  since  I  purchas- 
ed It  down  to  the  present  time,  and  I  occupi- 
ed It  during  all  said  time,  claiming  it  as  my 
own  against  all  persons  an'd  the  whole  world." 
Tax  receipts  were  produced  by  the  witness 
for  the  5  years  beginning  with  1007,  and  for 
one  other  year,  on  portions  of  lot  38;  but 
none  of  them  included  the  west  2%  acres. 
Later  in  his  testimony  he  said  that  he  had 
possession  of  the  whole  tract  "until  the  ad- 
verse possession  of  Mr.  Hansen  and  then  Mr. 
Huse,"  and  that  the  strip  claimed  by  Mr. 
Huse  extended  back,  a  depth  of  140  feet  on 
the  west  side.  "The  balance  of  the  tract  I 
had  undisputed  possession  of  during  the  past 
10  or  11  years."  Section  323  of  the  Code  of 
Civil  Procedure  provides  that : 

"For  the  purpose  of  constitating  an  adyerse 
possession  by  any  person  claiming  a  title  found- 
ed upon  a  written  instrument,  or  a  judgment  or 
decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases:  1.  Where 
it  has  been  usually  cultivated  or  improve.  2. 
Where  it  has  been  protected  by  a  substantial  in- 
dosure.  3.  Where,  although  not  inclosed,  it  has 
been  used  for  the  supply  of  fuel,  or  of  fencing 
timber  for  the  purposes  of  husbandry,  or  for 
pasturage,  or  for  the  ordinary  use  of  the  occu- 
pant.   ♦.  *    •" 

There  is  no  evidence  that  the  land  was 
protected  by  an  inclosure,  or  that  it  had  been 
useU  for  any  of  the  puri)oses  named  in  sub- 
division 3.  All  of  the  testimony  heard  was 
directed  to  show  that  the  land  had  been 
"usually  cultivated  or  improved"  by  the  plain- 
tiff. To  the  extent  that  his  use  of  the  tract 
consisted  in  "planting  to  grain  and  part  in 
orcharQ,"  he  complied  with  the  requirements 
of  the  statute.  To  the  extent  that  he  "rented 
part  as  a  camping  ground,"  such  use  of  the 
property  did  not  comply  with  the  statute.  In 
his  testimony  the  plaintiff  did  not  say  bow 
much  of  the  land  was  used  as  camping 
ground;  but  other  testimony  in  the  case  in- 
dicates in  a  general  way  that  the  camping 
grounVl  was  located  on  the  western  side  of 
lot  38.  We  think  that  the  evidence  was  not 
sufficient  to  sustain  Rowley's  claim  of  title 
by  adverse  possession,  so  far  as  the  west  156 
feet  of  the  north  half  of  lot  38  is  concerned. 
Although,  as  we  have  stated,  the  record  title 
to  the  west  166  feet  of  the  north  half  of  lot 
38  at  the  time  of  commenc^uent  of  this  ac- 
tion apparently  was  vested  In  Alice  Huse, 
and  not  in  the  plaintiff,  it  should  here  be  not- 
ed that,  without  objection  from  the  defend- 
ant, the  court  received  in  evidence  a  deed 
dated  April  3,  1012,  recorded  June  25,  1012, 
whereby  Alice  Huse  conveyefd  to  the  plaintiff, 
Q.  J.  Rowley,  all  of  her  interest  In  said  lot  38. 

[3, 4]  Referring  to  the  record  thus  present- 
ed, appellant  insists  that  the  Judgment  should 


be  reversed,  because  the  action  must  be  de- 
termined upon  the  facts  as  they  existed  at 
the  time  of  the  commencement  of  the  suit; 
"Rowley  not  having  pleaded  any  after-acquir- 
ed title."  It  Is  true  that  the  plaintiff  did  not 
attempt  to  supplement  his  complaint  by  a 
statement  showing  title  acquired  after  the  ac- 
tion was  commenced ;  also  it  is  the  law  that 
be  would  not  have  a  right  to  file  a  supplemen- 
tal complaint  showing  after-acquired  title.  If 
in  fact  he  had  no  tlUe  at  the  commencement  of 
the  action.  Imperial  Land  Co.  v.  Imperial 
Irrigation  District,  173  CaL  668,  161  Paa 
116,  L.  R.  A.  1916D,  676,  nota  But  the  cross- 
complaint  of  the  'defendant  Davis  was  not 
filed  until  after  plaintiff  Rowley,  had  ac- 
quired the  title  of  the  defendant  and  cross- 
defendant  Alice  Huse.  By  filing  that  cross- 
complaint  the  cross-complainant  tendered  new 
issues,  whereby  he  set  up  a  cause  of  action 
which  relates  to  the  date  of  filing  the  cross- 
complaint.  This  he  had  the  right  to  do. 
Johnson  v.  Taylor,  160  Oal.  201,  208,  88  Pac 
003,  10  L.  R.  A.  (N.  S.)  818,  119  Am.  St.  Rep., 
181.  The  fact  that  Rowley  bad  at  that  time 
acquired  the  title  of  Mrs.  Huse  was  available 
to  him  as  a  defense  to  the  cross-action,  and 
was  provable  under  his  claim  of  ownership  as 
pleaded  by  his  answer  to  the  cross-complaint 
If  this  were  not  so,  a  defendant  by  filing  a 
cross-complaint  would  be  able  to  prevent  the 
plaintiff  from  dismissing  an  action  which  had 
been  prematurely  brought,  and  might  thereby 
obtain  "on  the  merits"  a  judgment  which  pos- 
sibly would  permanently  cat  out  the  Just 
rights  of  the  plaintiff,  by  preventing  him 
from  thereafter  litigating  the  title  with  the 
cross-complainant  We  therefore  are  of  tile 
opinion  that  the  Judgment  should  be  sustain- 
ed, if  the  evidence  is  sufQcient  to  support 
Rowley's  title  as  existing  at  the  time  of  filing 
the  cross-complaint 

From  the  deeds  shown  in  evidence  we  are 
satisfied  that,  at  the  time  of  the  execution 
of  the  deed  by  which  it  is  claimed  that  Anna 
O.  Barclay  (who  afterwards  became  Anna 
G.  Hupp)  purported  to  convey  to  Oscar  Doo- 
little  2^4  acres  along  the  west  side  of  the 
north  half  of  lot  38  of  the.  Monte  Vista  tract 
she  was  not  the  ownec  thereof.  But  for  the 
purposes  of  this  decision  the  situation  may 
be  considered  to  be  the  same  as  if  she  had 
been  such  owner.  On  July  30,  1896,  there 
had  been  recorded  a  deed  dated  March  23, 
1890,  whereby  Mary  L.  Barclay  (a  sister  of 
Anna  Q.  Barclay)  purported  to  convey  to 
Anna  O.  Barclay  the  west  156  feet  of  the 
north  half  of  said  lot  38.  At  that  time  the 
title  thereof  apparently  was  vested  in  Mary 
M.  Barclay,  their  mother.  Later,  however, 
by  mesne  conveyances,  the  title  of  Mary  M. 
Barclay  to  said  west  156  feet  passed  to 
Mary  L.  Barclay,  and  that  title  inured  to 
the  benefit  of  her  previous  grantee,  Anna 
G.  Barclay.  The  apparent  title  of  Oscar  Doo- 
little  having  passed  by  successive  conveyan©- 
es  to  Alice  Huse,  and  from  her  to  the  plain- 
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tiff.  Bowleg,  It  «<*low8  that  Bowley  Is  en- 
titled to  recover  berein  as  against  the  cross- 
complalnant,  unless  It  can  be  shown  that  the 
deed  of  Anna  G.  Barclay  to  Doollttle  was  In 
fact  a  mortgage,  as  alleged  by  the  cross- 
complaint,  and  unless  it  can  be  shown,  fur- 
ther, that  Homer  A.  Hansen,  In  purchasing 
the  property  from  Doollttle,  and  that  Mrs. 
Hnse  In  purchasing  the  same  from  Hansen, 
and  Bowley  In  taking  his  deed  from  Mrs. 
Hnse,  had  actual  or  constructive  notice  of 
the  fact  that  the  title  really  waa  not  vested 
in  Doollttle.  The  purchases  by  Hansen  and 
by  Mrs.  Huse  were  for  value,  and  the  deed 
from  Mrs.  Huse  to  Bowley  was  made  upon  a 
valuable  consideration,  In  this:  that  it  was 
"In  consideration  of  clearing  the  title." 
Bowley's  testimony  is  that,  after  settlement 
of  this  controversy,  he  is  to  reconvey  to  Mrs. 
Huse  tbe  west  140  feet  of  the  north  half  of 

lotas. 

[B]  In  tbe  transaction  by  which  Hansen 
obtained  a  quitclaim  deed  from  Oiscar  Doo- 
llttle, he  was  acting  at  the  request  of  George 
Hose,  the  husband  of  Alice  Huse,  who  de- 
sired to  obtain  the  property.  Hansen,  how- 
ever, procured  the  deed  in  bis  own  name,  in 
February,  190T,  and  paid  the  consideration 
with  bis  own  money.  l%ereafter,  and 
tor  a  separate  consideration,  be  conveyed 
to  Mrs.  Huse.  Neither  Hansen  nor  Mr. 
or  Mrs.  Huse  or  Bowley  ever  had  actual 
knowledge  of  any  mortgage  transaction 
affecting  the  deed  made  by  Anna  O.  Bar- 
day  to  Oscar  Doollttle.  Hansen's  testi- 
mony was  that  before  he  obtained  his  deed 
from  Doollttle  he  procured  from  a  title  com- 
pany a  report  "of  all  the  Instruments  affect- 
ing the  title  of  the  property"  from  the  time 
of  tbe  subdivision  of  the  trAct  to  the  time 
of  the  search.  A.  L«.  Bhodes,  vice  president 
of  the  Title  Abstract  Sc  Trust  Comi>any  by 
which  said  report  was  made,  testified  that 
his  company  made  an  examination  of  all 
transactions  and  Instruments  of  record  In 
tbe  county  "affecting  the  title"  of  said  lot  38 
subsequent  to  the  subdivision  of  the  tract  In 
1887  to  the  time  of  search  in  November,  1906 ; 
that  that  report  was  famished  by  tbe  com- 
pany to  Dr.  Hansen  for  his  examination. 
The  evidence  shows,  without  conflict,  that 
the  deed  to  Doollttle  was  in  fact  intended 
as  a  mortgage,  to  secure  a  loan. 

Cross-complainant  offered  in  evidence  tbe 
record  of  a  document,  signed,  "Anna  Gladys 
Hopp,  formerly  known  as  Annie  G.  Barclay, 
Annie  Gladys  Barclay,  and  Anna  Gladys  Bar- 
day,"  with  an  annexed  certificate  of  acknowl- 
edgment by  a  notary  public,  which  document 
was  recorded  tn  the  record  of  deeds  of  the 
county  recorder's  office  of  Iios  Angeles  county 
.on  February  20,  1906.  In  this  document  Mrs. 
Hupp  refers  to  certain  recorded  Instruments 
previously  executed  by  her  to  Oscar  Doollttle, 
and  declares  that  said  instruments  were 
mortgages  to  secure  tbe  payment  of  money, 
and  were  not  Intended  to  convey  any  title  In 


or  to  said  premises.  The  plaintiff  objected  to 
said  instrument  being  received  or  considered 
in  evidence,  and  the  objection  was  sustained. 
Appellant  claims  that  in  that  ruling  the  court 
was  in  error,  and  that  thereby  he  was  pre- 
vented from  establishing  a  fact  which,  to- 
gether with  the  other  evidence,  necessarily 
would  sustain  bis  title.  In  support  of  this 
contention,  he  further  claims  that  Hansen 
and  Huse  by  reason  of  the  document  in  ques- 
tion had  actual  as  well  as  constructive  notice 
that  tbe  Hui9-Doolittle  deed  was  In  fact  only 
a  mortgage.  Here  we  must  take  note  that 
the  said  recorded  declaration  made  by  Mrs. 
Hupp  does  not  contain  any  description  of 
the  premises  in  controversy.  It  refers  to  a 
recorded  instrument  purporting  to  convey  to 
Doollttle  described  portions  of  lot  39  of  the 
Monte  Vista  tract,  and  then  refers  also  to 
"that  certain  Instrument  in  writing,  In  form 
a  deed,  bearing  date  March  6,  1899,  made  by 
Anna  Gladys  Barclay  to  Oscar  Doollttle, 
and  being  the  same  deed  last  above  men- 
tioned, and  recorded  July  3,  1900,  in  said 
county  recorder's  office,  recorded  in  Book 
1874,  page  154,  of  Deeds,  Iios  Angeles  County 
Becords,  after  certain  alleged  corrections 
were  purported  to  be  made  In  said  deed." 
Thus  we  see  that  the  declaration  nowhere 
defines  any  instrument  affecting  the  title  to 
any  portion  of  lot  88.  On  these  facts  the 
declaration  could  not  in  any  event  Impart 
actual  notice  of  an  interest  claimed  In  lot 
38,  even  if  It  had  been  read  by  a  person  pur- 
chasing from  Doollttle. 

[S]  We  are  further  of  tbe  opinion  that  the 
recorded  declaration  of  the  grantor,  made  as 
above  stated,  even  If  the  "alleged  correc- 
tions" referred  to  tbe  land  in  controversy, 
did  not  impart  tbe  notice  Imputed  by  law, 
usually  called  constructive  notice.  Section 
2950  of  tbe  Civil  Code  reads  as  follows: 

"When  a  grant  of  real  property  purports  to 
be  an  absolute  conveyance,  but  is  intended  to 
be  defeasible  on  the  performance  of  certain  con- 
ditions, such  grant  is  not  defeated  or  affected 
as  a^nst  any  person  other  than  the  grantee  or 
his  heirs  or  devisees,  or  -persons  having  actual 
notice,  unless  an  instrnment  of  defeasance,  duly 
executed  and  acknowledged,  shall  have  been  re- 
corded in  tbe  office  of  the  countv  recorder  of  the 
county  where  the  property  is  situated." 

As  we  view  the  evidence,  neither  Hansen 
nor  Mrs.  Hnse  nor  the  plaintiff  comes  with- 
in any  of  the  classes  specified  in  the  fore- 
going section.  They  are  neither  heirs  nor 
devisees,  nor  persons  having  actual  notice 
of. the  alleged  conditions  affecting  the  deed 
made  to  Doollttle.  As  to  them,  that  deed 
must  be  regarded  as  being  what  in  its  terms 
it  purported  to  be,  namely,  a  conveyance  of 
land.  Payne  v.  Morey,  144  Cal.  130,  77  Pac 
831.  Appellant  admits  that  the  alleged  dec- 
laration did  not  have  the  effect  of  a  defeas- 
ance, and  only  seeks  to  use  It  as  a  means  of 
charging  Hansen  and  Huse  with  actual  notice 
of  its  ccmtents.  Since  there  was  no  defeas- 
ance, and  since  the  recorded  deed  showed 
that  tbe  grantor,  Anna  G.  Barclay,  bad  part- 
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ed  with  her  title,  she  was  without  power  to 
destroy  the  effect  of  her  deed  by  merely 
recording  a  declaration  repudiating  the  tn^ 
strument  as  a  transfer  of  title.  Subsequent 
purchasers  from  her  grantee  were  not  bound 
to  search  the  records  to  ascertain  whether 
some  such  declaration  had  been  made.  On 
the  facts  shown  herein  appellant  gains  no 
advantage  from  the  rule  stated  in  section  19 
of  the  Civil  Code  that: 

"Every  person  who  has  had  actual  notice  of 
circumstances  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  has  con- 
structive notice  of  the  fact  itself  in  all  cases  in 
which,  by  prosecuting  such  inquiry,  he  might 
have  learned  such  fact." 

There  is  no  evidence  that  the  Hupp  dec- 
laration ever  was  known  to  Hansen,  or  to 
Mr.  Huse,  or  Mrs.  Huse,  or  to  Rowley,  prior 
to  the  time  of  receiving  their  conveyances. 
The  testimony  on  this  point  is  limited  to 
the  statements,  above  noted,  that  the  ab- 
stract company's  report  included  all  Instru- 
ments "affecting  the  title"  of  the  property. 
The  Uupp  declaration  was  not  an  instrument 
affecting  the  title,  and  it  may  not  be  pre- 
sumed that  it  was  in  the  abstract  company's 
report.  The  ruling  of  the  court  below,  ex- 
cluding the  record  of  that  declaration,  was 
without  error. 

[7]  Appellant  claims  that  Hansen,  Huse, 
and  Rowley  were  likewise  charged  with  no- 
tice of  title  vested  in  Anna  Q.  Hupp  at  the 
time  of  the  levy  and  sale  by  the  sherlfC  under 
the  execution  issued  on  a  Judgment  against 
Mrs.  Hupp.  The  levy  was  made  In  August, 
IJKHJ.  The  sherifTs  sale  to  appellant  Davis 
was  made  on  September  6, 1906,  and  recorded 
October  11, 1906,  which  was  prior  to  the  deed 
of  Doolittle  to  Hansen.  The  levy  was  upon 
"the  interest  of  the  defendants  In  the  west 
3  acres  of  the  north  half  of  lot  38,"  etc., 
"standing  of  record  in  the  name  of  Oscar 
Doolittle."  The  sale,  as  recited  In  the  sher- 
iff's certificate  of  sale,  was  of  the  same  west 
3  acres,  "standing  of  record  in  the  name  of 
Oscar  Doolittle."  The  sheriff's  deed  to  Davis 
bears  date  September  10,  1907,  which  was 
subsequent  to  the  deed  of  Doolittle  to  Han- 
sen, and  prior  to  Hansen's  deed  to  Mrs.  Huse. 
Appellant  claims  that  by  virtue  of  the  facts 
stated  Hansen  and  Huse  and  the  plaintiff 
were  charged  with  notice  that  the  purported 
deed  to  Doolittle  was  In  fact  a  mortgage. 
We  find  no  merit  in  this  contention.  The 
recording  laws  are  Intended  as  a  protection, 
and  not  as  a  menace,  to  existing  titles.  It  Is 
against  the  policy  of  the  law  to  permit  the 
use  of  the  public  records  as  a  means  by 
which  strangers  to  existing  titles  may  cloud 
those  titles  and  Impair  the  values  thereof  to 
their  owners.  Thus  It  Is  held  that  an  at- 
taching creditor  takes  only  whatever  Interest 
the  debtor  has.  "The  creditor  is  entitled  to 
the  same  rights  as  the  debtor  had,  and  to  no 
more."  Bank  of  Uklah  v.  Petaluma  Savings 
Bank,  100  Cal.  590,  35  Pac.  170.     So  here 


the  act  of  the  sheriff,  who,  at  the  Instance 
of  the  Judgment  creditor  of  Mrs.  Hupp,  made 
sale  of  her  "Interest"-  In  the  described  land, 
did  not  constitute  any  assertion  of  rights 
against  her  grantee,  Doolittle,  who  had  ap- 
parent title  under  a  deed  of  the  kind  referred 
to  In  section  2952  of  the  Civil  Code.  After 
the  sheriff's  sale  to  appellant,  as  well  as  be- 
fore that  transaction  (In  the  absence  of  some 
appropriate  proceeding  to  assert  the  rights 
of  the  mortgagor  or  of  cross-complainant 
Davis,  or  to  enforce  the  mortgage,  accom- 
panied by  notice  as  required  by  law),  an  In- 
nocent purchaser  for  value  might  accept  a 
conveyance  from  Doolittle  as  safely  as  If 
the  deed  made  bad  been  in  fact  a  grant  and 
not  a  mortgage. 
The  Judgment  and  order  are  affirmed. 

We  concur:    JAMBS,  J.;   WORKS,  Judge 
pro  tern. 


THOITS  et  al.  v.  BTXBEB,  City  Superintend- 
ent of  Streets.     (Giv.  1961.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    July  2,  1917.     Rehearing  Denied 
Aug.  1,  1917.) 

1.  Mandamus  e=>Q2  —  Sttperirtendent  or 
CiTT  Stbkets— Refusal  to  Mask  Contract!, 

Mandamus  will  lie  to  compel  a  city  superin- 
tendent of  streets  to  enter  into  a  contract  with 
the  successful  bidder  for  street  work  to  be  done 
under  Vrooman  Act  (St  1SS5,  p.  160),  as  amend- 
ed by  St.  1913,  p.  402. 

2.  mumcipai,    cokporatiors    ®s9293(1)    — 
Stbeet    Impeovements— Resolutions— Va- 

LIDITT. 

In  proceedings  for  street  improvements  un- 
der Vrooman  Act,  as  amended  by  St  1913,  p. 
402,  providing  that  the  city  council  may  make 
the  expenses  of  ^ork  or  improvement  chargeable 
upon  the  district  and  that  the  resolution  of  in- 
tention shall  in  general  terms  describe  said 
district  and  refer  to  a  plat  or  map  approved  by 
the  city  council,  which  shall  indicate  the  extent 
of  territory  to  be  included,  and  Improvement 
Bond  Act  1915  (St.  1915,  p.  1441)  §  4,  providing 
that  the  city  council  shall  declare  in  its  reso- 
lution of  intention  the  exterior  boundaries  of 
the  district  the  property  to  be  assessed  to  pay 
the  costs  and  expenses  of  the  work,  a  resolution 
of  intention  of  the  ci^  council  was  not  insuffi- 
cient because  a  legend  on  the  map  to  which  it 
referred  states  that  the  property  colored  in  red 
is  the  property  affected ;  such  statement  not  be- 
ing a  declaration  that  other  property  included 
within  ite  boundaries  was  not  benefited  and 
would  not  be  assessed. 

3.  Evidence  <&=»10(1)  —  Judicial  Notice  — 
Elevations. 

It  is  a  matter  of  common  knowledge  that 
in  Palo  Alto  elevations  are  above  sea  level  and 
are  indicated  in  feet. 

4.  Municipal  Corporations  ®=»290  —  Iic- 

fbovemenis  —  cnabteb  —  construction  

Incorporation  op  State  ItAWB— "Existino 
Laws." 

Under  Palo  Alto  Charter,  §  10,  as  amended 
in  1911,  providing  that  in  the  erection,  improve- 
ment, and  repair  of  all  public  buildings  and- 
works,  in  all  street  and  sewer  work  done  under 
and  by  authority  of  the  laws  of  the  state,  or 
done  imder  and  by  authority  of  any  of  the  street 
laws  of  the  state,  which  laws  are  hereby  made 
a  part  of  this  charter,  the  council  shall  bav« 
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power. to  adopt  ordinanen  for  the  purpose  of 
carryingf  out  these  provisiong,  and  such  ordi- 
nances shall  be  supplemental  to  the  "existing 
laws"  of  tho  state,  the  adoption  of  the  general 
street  laws  of  the  state  is  not  confined  to  laws 
ezistinf  at  the  date  thereof,  and  proceedings  for 
street  improTements  were  not  invalid,  because 
not  taken  under  the  general  laws  of  the  state  as 
they  existed  in  1911;  the  word  "existing"  not 
confining  the  operation  of  the  charter  to  exist- 
ing state  laws. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Szisting  Laws.] 

5.  MURICEPAI.  COBPOBATIONS  ®=>304(5)  — 
StUEEX  IlO>S0V£)fENTS  —  PbOCEEDINOB  — 
SPECIFICATION& 

Proceedings  in  a  street  improvement  project 
pursuant  to  Vrooman  Act,  as  amended  by  St. 
1913,  p.  402,  and  the  Improvement  Bond  Act 
of  1910.  were  not  invalid  because  the  specifica- 
tions with  reference  to  the  concrete  to  be  used 
authorized  the  superintendent  to  change  the 
proportions  of  sand  and  rock  and  determine  the 
number  of  revolutions  of  the  drum  for  mixing 
each  batch  of  concrete. 

6.  MONICIPAL     COBPORATIONS     «=>S36(5)     — 

Strxet  Iupboveuents  —  Bids  —  Findinq  or 

CoUNClIr-RESnLT. 

A  finding  of  the  council  that  a  certain  bidder 
for  street  improvement  work  was  the  lowest 
responsible  bidder  is  condosive,  in  the  absence 
of  fraud  or  collusion. 

7.  Masdauvb  <S=»14(1)  —  Conditions  Pbkcb- 
DENT— Demand. 

The  duty  of  the  superintendent  of  streets  to 
execute  a  contract  for  street  improvement  work 
was  a  public  doty,  and  a  demand  by  property 
owners  was  not  a  condition  precedent  to  their 
right  to  a  writ  of  mandamus  compelling  him  to 
execute  the  contract. 

8.  Mandauus  «=923(2)— Pasties  BKmcnoiAi.- 
LY  Interested. 

The  owners  of  lots  that  are  to  be  improved 
may  petition  for  a  writ  of  mandamus  to  compel 
the  superintendent  of  streets  to  execute  a  con- 
tract for  street  improvements;  they  bei^  bene- 
ficially interested,  within  Code  Civ.  ^^)c.  8 
1080,  providing  that  the  writ  of  mandate  shall 
issue  only  on  petition  of  the  party  beneficially 
interested. 

Application  for  a  writ  of  mandamus  by  W. 
C.  Tholts  and  another  against  J.  P.  Byxbce, 
Jr.,  Superintendent  of  Streets  of  the  City  of 
Palo  Alto.    Writ  granted. 

Norman  K.  Malcolm  and  Kirkbride  &  Gor- 
don,  of  San  Mateo,  for  petitioners.  Raymond 
Benjamin,  of  San  Francisco,  and  Frederick 
Schneider,  for  intenreners.  E>arl  D.  White, 
of  Oakland,  for  respondent. 

PER  CURIAM.  This  Is  a  proceeding  In 
mandamtis,  bronght  by  petitioners,  owners  of 
certain  lots  in  the  dty  of  Palo  Alto,  Included, 
among  others,  within  a  project  of  street  Im- 
provement, against  the  superintendent  of 
streets  of  said  dty,  to  compel  him  to  enter 
into  a  contract  with  the  successful  bidder 
for  said  worK.  Other  property  owners  in- 
tervened In  the  suit  and  joined  with  the  re- 
spondent In  resisting  the  demand  of  the  pe- 
titioners that  said  respondent  be  compelled 
to  enter  Into  such  contract.  Issues  of  fact 
being  raised  by  the  pleadings,  the  matter  was 
by  this  court  referred  for  the  taking  of  tes- 
timony and  the  making  of  findings  thereon. 


The  referee  has  made  his  report,  and  the 
&ame  is  hereby  adopted. 

[1]  The  respondent  and  Interveners  raise 
various  points  which  they  nrge  as  grounds 
for  denying  the  relief  sought,  the  first  at 
wliich  is,  stated  in  the  language  of  one  of 
the  interveners,  that  "the  present  mandamus 
proceedings  cannot  be  used  to  test  the  valid- 
ity of  the  proposed  contract  or  the  validity 
of  the  street  work  proceedings  already  had," 
for  the  alleged  reason  that  the  respondent, 
as  superintendent  of  streets,  acts  purely  in  a 
ministerial  capadty  In  executing  a  contract 
\vlth  the  successful  bidder  for  street  work  to 
be  done  under  the  provisions  of  the  so-called 
Vrooman  Act,  and  that  If  he  refuses  to  per- 
form such  duty  there  Is  a  direct  remedy  at 
hand  by  his  removal  from  office  and  the  ap- 
pointment of  another  person,  who  wiU  not 
refuse  to  do  bis  duty.  In  support  of  this  con- 
tention the  cases  of  City  of  Los  Angeles  v. 
Lelande,  157  Cal.  30, 106  Paa  218,  and  Marin 
-Alunlcipal  Water  District  v.  Dolge,  172  Cal. 
724,  168  Paa  187,  are  dted.  In  those  cases, 
however,  the  ofi3cer  whose  action  was  sought 
to  be  compelled  was  under  the  direct  author- 
ity of  the  board  or  corporation  asking  for  the 
writ  of  mandamus-;  and  It  appearing  to  the 
court  in  ttiose  cases  that  the  object  of  the 
proceedings  was  simply  to  get  the  opinion  of 
the  court  upon  the  validity  of  proceedings  In 
which  the  particular  sought  to  be  compelle<l 
was  an  Incident,  and  that  there  was  no  real 
controversy  between  the  parties  to  the  pro- 
ceeding. It  denied  the  relief  sought.  We 
think  those  cases  have  no  application  here. 
The  petitioners  in  this  case  have  no  authority 
over  the  respondent,  nor  have  the  interven- 
ers; and  the  controversy,  to  judge  by  the 
earnestness  of  opposing  counsel  in  ui^^g 
their  contentions  upon  this  court,  is  a  very 
real  one.  Moreover,  it  cannot  be  said  that 
the  duty  of  the  respondent  to  enter  into  the 
contract  here  involved  is  purely  ministerial. 

[2]  The  next  contention  In  opposition  to 
the  issuance  of  the  writ  is  that  the  proceed- 
ings taken  thus  far  in  the  matter  of  the  street 
Improvement  are  invalid,  because  not  based 
on  any  valid  resolution  of  intention.  It  is 
alleged  that  the  resolution  of  intention  is 
ambiguous  and  fails  to  show  the  district  to 
be  assessed  for  the  cost  of  the  work.  These 
proceedings  are  taken  under  the  Vrooman 
Act  and  the  Improvement  Bond  Act  of  1015 
(St.  1015,  p.  1441).  Section  8  of  the  former 
act,  as  amended  by  Stats.  1913,  p.  402,  f  2, 
declares  that: 

The  "dty  council  may  make  the  expense  of 
such  work  or  improvement  chargeablp  upon  a 
district,  which  said  city  conncU  shall  in  its 
resolution  of  intention,  declare  to  be  assessed 
to  pay  the  •  •  •  expenses  thereof.  Said 
resolution  of  intention  shall  in  general  terms 
dceeribe  said  district,  and  refer  to  a  plat  or 
map,  approved  by  the  city  council,  which  shall 
indicate  by  a  boundary  line  the  extent  of  the 
territory  to  be  included  in  said  assessment  dia- 
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trict,  which  plat  or  mao  •  •  •  shall  govern 
for  all  details  as  to  the  extent  o<  the  said  as- 
seBament  district." 

Section  4  of  the  ImproTement  Bond  Act  of 
1915  provides: 

"The  city  council  shall  also  declare  in  said 
resolution  of  intention  the  exterior  boundaries 
of  the  district,  the  property  within  which  is  to 
be  assessed  to  pay  tne  cost  and  expenses  of  said 
work." 

In  the  resolution  of  Intenticm  adopted  by 
the  council  It  la  declared: 

"That  said  proposed  work  and  improvements 
are  of  more  than  local  or  ordinary  public  benefit, 
and  affect  and  benefit  the  lands  and  district 
hereinafter  described,  which  said  district  is  here- 
by declared  to  be  the  district  benefited  by  said 
work  and  improvements,  and  to  have  the  ex- 
terior boundaries  hereinafter  described  as  the 
boundary  thereof.  That  therefore  the  entire  cost 
and  expenses  of  said  work  and  improvement 
shall  be  and  are  hereby  made  chargeable  against 
and  shall  be  assessed  upon  said  lands  and  dis- 
trict, which  disti-ict  is  within  the  dto  of  Palo 
Alto,  county  of  Santa  Clara,  state  of  California, 
and  is  particularly  boynded  and  described  as 
foUowB.'*^ 

Then  follows  a  description  of  the  exterior 
boundary  of  said  district  In  said  resolution 
of  intaition  the  council  also  referred  to  the 
plan  and  diagram  of  the  district  made  by  the 
city  engineer,  which  showed  the  extent  and 
boundaries  of  said  district,  and  whidi  by  said 
resolution  it  adopted. 

The  point  of  attack  on  this  resolution  of 
intention  is  that  it  creates  an  assessment 
district,  describes  its  boundaries,  refers  to  a 
map  thereof,  and  that  said  map  shows  that 
lb  includes  therein  property  that  is  not  to  be 
assessed.  From  an  examination  of  the  map, 
however,  we  think  no  such  conclusion  can  be 
drawn  from  it  In  addition  to  the  boundary 
line  of  the  district,  the  map  shows  in  detail  the 
streets  to  be  improved  colored  in  yellow,  the 
property  abutting  on  those  streets  colored  In 
pink,  and  other  streets  alreadjr  improved  and 
upon  which  no  work  is  to  be  done  under  this 
resolution.  A  legend  on  the  map  states  that  the 
property  colored  In  red  is  the  property  "af- 
fected," and  from  this  the  interveners  argue 
that  the  map  thus  shows  that  only  the  prop- 
erty so  colored  in  red  is  to  be  assessed.  But 
the  statement  in  the  legend  on  the  map  that 
the  property  colored  in  red  la  the  property 
affected  is  by  no  means  a  declaration  that 
the  remaining  property  is  not  benefited  and 
not  to  be  assessed;  and  the  plain  declaration 
in  the  resolution  of  intention  itself  is  that  all 
the  property  Included  within  the  district  will 
be  subject  to  assessment  As  the  assessment 
must  be  according  to  benefits,  it  is  evident 
that  the  property  which  is  stated  in  the  map 
to  be  "affected"  will  bear  a  higher  assessment 
than  the  property  not  so  colored.  We  think 
it  clear  that  the  word  "affected,"  as  used  in 
the  legend  on  the  map,  merely  means  that 
such  property  is  directly  adjacent  to  the  pro- 
posed work.  The  resolution  of  intention, 
therefore,  is  not  invalid  for  the  reason  urged. 

The  next  point  of  invalidity  alleged  is  that 
no  official  grade  has  been  established  In  Palo 


Alto.    On  this  point  die  finding  of  the  ref- 
eree is: 

"Tliat  at  all  of  the  dates  and  times  mmtioned 
in  the  petition,  all  these  portions  of  those  certain 
streets  in  the  city  of  Palo  Alto  described  and 
mentioned  in  the  resolution  of  intention  hereaft- 
er referred  to  were  open  and  located  streets  in 
the  said  city  of  Palo  Alto,  dedicated  to  public 
Ufle,  with  established  grades  and  width,  and  that 
the  official  grades  thereof  were  established  by 
the  board  of  trustees  of  the  town,  not  the  dty, 
of  Palo  Alto  by  resolution  of  the  board  of  trus- 
tees of  said  town  adopted  July  7,  1900,  wherein 
said  board  of  trustees  resolved:  "That  the  grades 
of  the  town  of  Palo  Alto  be  and  they  are  hereby 
established  as  shown  on  the  map  entitled  "Map 
Showing  the  Established  Grades  for  the  Town 
of  Palo  Alto,"  prepared  by  C.  EJ.  lloore,  and 
that  all  sidewalks  and  street  improvements  con- 
form thereto.' " 

The  referee  further  found  that  the  board 
of  town  trustees  of  Palo  Alto  adopted  a  map 
prepared  by  the  town  engineer  showing  bench 
marlis  and  monuments,  which  map  was  in- 
troduced in  evidence.  The  grade  map  shows 
that  there  are  certain  elevations  marked  up- 
on every  street  Intersection  upon  the  map, 
and  that  O.  £}.  Moore,  the  civil  engineer  who 
prepared  the  map,  placed  corresponding 
marks  and  figures  for  elevations  upon  hy- 
drants and  manholes  in  various  parts  of  the 
dty,  and  notably  upon  a  rail  in  the  circle  of 
Palo  Alto,  so  that  any  engineer  could  take 
this  grade  map,  together  with  the  monuments 
established  at  various  places  in  the  city,  and 
determine  the  exact  grade  of  streets  at  any 
given  point 

[3]  The  objection  that  the  figures  do  not 
specify  Inches,  feet,  or  miles,  or  whether 
above  or  below  sea  level,  is  not  serious.  It 
Is  matter  of  common  knowledge  that  in  this 
part  of  the  state  elevations  are  above  sea 
level  (Federal  Construction  Co.  v.  Wold,  30 
Cal.  App.  363,  158  Pac.  840),  and  are  in- 
dicated in  feet 

[4]  It  is  next  contended  that  the  street 
proceedings  taken  in  this  case  are  Invalid, 
because  not  authorized  by  the  charter  of 
Palo  Alto.  It  is  argued  that  the  proceedings 
should  have  been  taken  under  the  general 
laws  of  the  state  as  they  existed  In  1911,  be- 
cause In  section  10  of  the  charter  of  Palo 
Alto  as  amended  in  1911  it  Is  provided  that: 

"In  the  erection,  improvement  and  repair  of 
all  public  bnildings  and  works,  in  all  street  and 
sewer  work,  done  under  and  by  authority  of  the 
laws  of  the  state  of  California  creating  a  bond- 
ed indebtedness  of  the  municipality,  or  done  un- 
der and  by  authority  of  any  of  the  street  laws 
of  the  state  of  California,  whidi  laws  are  here- 
by made  a  part  of  this  cnarter,  the  work  shall 
be  let  to  the  lowest  bidder.  The  council  shall 
have  power  to  adopt  ordinances  for  the  purpose 
of  carrying  out  these  provisionB,  and  such  ordi- 
nances shall  be  supplemental  to  the  existing 
laws  of  the  state.    •      ♦    •  " 

By  this  section  the  general  street  laws  of 
the  state  are  adopted  as  a  part  of  the  char- 
ter of  Palo  Alto.  Such  adoption  Is  not  to  be 
confined  to  the  particular  laws  existing  at 
the  date  thereof.  The  rule  of  statutory  con- 
struction with  regard  to  the  adoption  of  stat- 
utes by  reference  Is  thus  stated  in  2  Snther- 
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land  on  Statutory  Construction  (2d  Ed.)  p. 
787: 

"Where  one  statate  adopts  the  particular  pro- 
Tisiona  of  another  by  specific  and  descriptiTe 
reference  to  tho  statute  or  proTision  adopted, 
the  effect  is  the  same  as  though  the  statute  or 

groTision  adopted  had  been  incorporated  bodily 
ito  the  adopting  statute.  When  so  adopted 
only  such  portion  is  in  force  as  relates  to  the 
particular  subject  of  the  adopting  act  and  as  is 
applicable  and  appropriate  thereto.  Such  adop- 
tion takes  the  statute  as  it  exists,  and  does  not 
include  subsequent  additions  or  modificationa  of 
the  statute  so  taken  unless  it  does  by  express 
intent.  When,  however,  the  adopting  statute 
makes  no  reference  to  any  particular  act  by  its 
title  or  otherwise,  but  refers  to  the  general  law 
relating  to  the  subject  in  hand,  the  reference  will 
be  regarded  as  .including  not  only  the  law  in 
force  at  the  date  of  adopting  the  act,  but  also 
tbo  laws  in  force  when  action  is  taken  or  pro- 
ceedings are  resorted  to." 

Nor  can  ttie  word  "existing,"  found  in  tbe 
last  clause  ot  tbe  s^tlon  quoted,  bare  tbe 
effect  of  taking  tbis  case  from  tbe  general 
rule.  Tbe  word  is  used  In  connection  witb 
tbe  power  given  to  tbe  council  to  enact  ordi- 
nances relating  to  street  matters,  and  de- 
clares that  such  ordinances  when  enacted 
sball  be  supplemental  to  existing  laws,  that 
is,  supplemental  to  tbe  laws  existing  when 
sucb  ordinances  sball  be  enacted.  We  can 
discover  no  intention  from  tbe  use  of  tbis 
language  to  confine  tbe  adoption  of  the 
general  laws  of  tbe  state  relating  to  street 
improvement  to  tbe  particular  laws  existing 
at  tbe  time  of  tbe  enactment  of  tbis  section ; 
and  the  reason  for  making  such  an  adoption 
la  equally  applicable  to  general  laws  later 
enacted  which  come  witbln  tbe  description 
employed. 

[CJ  The  next  objection  to  these  proceedings 
is  that  they  are  invalid  "because  the  specid- 
cations  do  not  definitely  inform  tbe  owners 
ot  tbe  work  to  be  done,  and  vest  in  tbe  su- 
perintendent of  streets  an  Illegal  discretion  to 
favor  or  injure  tbe  contractor."  This  objec- 
tion is  aimed  at  tbe  following  specifications 
(speaking  of  the  concrete  to  be  used  in  the 
work) : 

"It  shall  be  composed  of  Portland  cement, 
sand,  and  broken  rock,  mixed  ordinarily  in  the 
proportions  of  one  cubic  foot  cement  to  two 
cubic  feet  of  sand  and  four  cubic  feet  of  broken 
lock.  A  change  may  be  made  in  the  proportions 
of  sand  and  rock  in  the  concrete  aggregate  as 
the  street  suuerintendent  may  direct,  wheu  in 
his  opinion  the  voids  in  the  material  used  are 
not  satisfactory  for  mixing  in  the  above  propor- 
tions." 

"The  number  of  revolutions  of  the  drum  for 
mixing  each  batch  of  concrete  shall  be  as  de- 
termined by  the  street  superintendent." 

As  against  tbe  validity  of  the  first  of  these 
provisions  of  tbe  specifications,  it  is  urged 
that  the  superintendent  of  streets  is  given 
such  wide  power  to  change  the  proportions 
of  sand  and  rock  In  tbe  concrete  aggregate 
that  tbe  cost  of  the  work  could  be  materi- 
ally increased  or  decreased  by  the  superin- 
tendent, thus  rendering  favoritism  or  op- 
pression on  the  part  of  the  sui>erlntendent 
possible,  and  introducing  such  uncertainty 
into  the  specifications  as  to  compel  bidders 


for  tbe  work  to  name  a  higher  price  than 
they  otherwise  would,  to  the  detriment  of  the 
property  owner  paying  for  the  work. 

The  evidence  taken  in  this  case  shows 
that,  by  employing  the  sand  and  rock  ordi- 
narily used  in  the  vicinity  of  Palo  Alto  for 
the  character  of  work  to  be  done  under  these 
proceedings,  the  prescribed  mixture  of  one 
cubic  foot  of  cement  to  two  cubic  feet  of 
sand  and  four  cubic  feet  of  broken  rock  will 
make  a  concrete  of  proper  density,  and  that 
the  faculty  given  to  the  street  superintend- 
ent of  changing  the  proportions  of  sand  and 
rock  In  the  concrete  aggregate  Is  for  tho 
purpose  of  preserving  this  density  of  charac- 
ter. It  also  appears  that  tbe  cost  of  sand 
and  broken  rock  around  Palo  Alto  is  practi- 
cally tbe  same,  so  that  a  change  in  the. pro- 
portions of  those  elements  would  not  affect 
the  cost  of  the  work  so  far  as  those  ingredi- 
ents are  concerned,  but  might  affect  it  by 
increasing  or  decreasing  tbe  quantity  of  ce- 
ment required  in  tbe  making  of  the  concrete. 
Thus,  if  the  rock  furnished  should  show  a 
materially  larger  percentage  of  voids  than 
the  average,  that  condition  could  be  correct- 
ed by  Increasing  the  proportion  of  sand,  with 
a  resultant  Increase  in  the  area  covered  by 
the  mixture  thus  produced;  tbe  amount  of 
cement  added  to  tbe  newly  determined  pro- 
portions of  sand  and  rock  not  being  changed, 
less  cement  would  be  required  for  tbe  entire 
work,  which  might  result  in  a  considerable 
saving  to  the  contractor.  On  the  other  hand, 
if  the  rock  furnished  should  show  a  materi- 
ally smaller  percentage  of  voids  than  the* 
average,  tliat  condition  could  be  corrected  by 
decreasing  the  proportion  of  sand,  witb  a 
resultant  decrease  in  the  spread  furnished 
by  sucb  mixture,  and  a  consequent  increase 
in  the  quantity  of  cement  used,  entailing  a 
greater  outlay  on  tbe  part  of  tbe  contractor. 

It  is  argued  that,  iq  tbe  presence  of  such 
pos^biUties  under  the  specifications  upon 
wiiich  tbe  bids  were  to  be  made,  the  con- 
tractor, in  ordejr  to  guard  himself  from  loss, 
would  necessarily  name  a  higher  price.  As 
against  this  view  it  was  shown  that  If  tbe 
contractor  furnished  uniformly  graded  rock, 
as  required  by  another  of  the  specificatlcms 
for  this  work,  the  variation  In  the  voids 
would  be  negligible,  so  that  it  would  be  un- 
necessary for  the  street  superintendent  to 
exercise  tbe  power  in  question.  Witnesses 
testified  that  if  this  power  were  not  given 
to  the  superintendent  be  would  be  compelled, 
in  order  to  preserve  the  required  quality  of 
density  in  the  concrete,  to  insist  upon  a 
rigid  adherence  to  tbe  requirement  of  uni- 
form grading  in  tbe  rock — a  condition  much 
more  onerous  upon  a  contractor  than  compli- 
ance with  tbe  superintendent's  directions  to 
change  the  proportions  of  sand  and  rock  for 
the  purpose  of  filling  voids,  and  that  this 
discretion  allowed  to  the  superintendent  was 
a  positive  advantage  to  the  contractor.  It 
was  also  testified  that  a  contractor,  lu  pre- ' 
paring  bis  bid  upon  such  a  specification,  ei- 
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ther  would  not  give  It  any  consideration,  or 
would  regard  It  as  a  desirable  element,  and 
would  not  Increase  bis  bid  on  account  of  Its 
presence.  One  of  the  witnesses  produced  In 
opposition  to  the  specification  testified  that 
he  himself  prepared  the  figures  of  one  of  the 
competitors  for  this  work,  and  that  he  did  not 
take  this  provision  of  the  specification  attack- 
ed into  consideration. 

Kxpert  evidence  as  to  the  construction  of 
this  specification  in  the  sh^pe  of  testimony  of 
engineers  was  also  Introduced.  The  prepon- 
derance of  this  testimony  showed  that  the 
correct  construction  thereof  is  that,  since 
only  a  change  In  the  proportions  of  sand  and 
rock  is  permitted,  the  proportion  of  cement 
to  the  whole  must  be  maintained,  and  It  is 
found  by  the  referee  that  this  result  can  be 
readily  effected ;  that  if  It  should  be  desira- 
ble to  increase  the  proportion  of  sand  to 
rock,  and  at  the  same  time  maintain  the  con- 
stant of  one  part  of  cement  to  six  parts  of 
concrete  aggregate  in  the  mixture,  it  could 
readily  be  done  by  making  the  change,  not  in 
one  only  of  those  ingredients,  but  In  both — 
1.  e.,  increasing  the  sand  and  decreasing  the 
rock.  We  think,  moreover,  that  this  last 
method  is  the  one  required  by  a  natural  con- 
struction of  the  language  of  the  specification. 
Bearing  in  mind  that  a  mixture  of  one  part 
of  cement  to  two  parts  of  sand  and  four 
parts  of  rock  has  been  prescribed,  and  that  a 
change  is  permitted  in  the  proportions  of 
only  two  of  those  ingredients,  we  think  It 
follows  that  the  change  must  be  made,  if  pos- 
sible, without  affecting  the  third  proposition. 
We  tiave  seen  that  this  is  not  only  possible, 
but  very  easily  accomplished,  by  varying  the 
quantity  of  both  the  sand  and  the  rock,  in- 
stead of  confining  the  change  to  one  of  those 
Ingredients. 

Even  if  this  construction  be  not  the  cor- 
rect one,  it  Is  stUl  apparent  that  the  discre- 
tion given  to  the  street  superintendent  under 
this  specification  is  for  one  purpose  only,  viz., 
for  filling  voids  in  the  concrete  aggregate, 
and  that  the  occasion  for  the  exercise  of  this 
limited  discretion  is  In  the  hands  of  the  con- 
tractor, who  can  practically  obviate  its  exer- 
cise by  supplying  rock  uniformly  graded  as 
required  by  the  specification.  For  these  rea- 
sons we  think  that  this  alleged  ground  of  in- 
validity must  be  rejected. 

As  to  the  discretion  given  to  the  superin- 
tendent to  prescribe  the  number  of  revolu- 
tions of  the  drum  of  the  mechanical  mixer, 
the  evidence  showed  that  the  presence  of  this 
provision  in  the  spedflcatlon  would  not  intro- 
duce any  material  uncertainty  in  the  cost  of 
the  work.  The  number  of  revolutions  of  the 
drum  bears  principally  upon  the  question  of 
time  employed  in  the  work.  The  testimony 
showed  that  there  Is  an  average  number  of 
revolutions  which  is  practically  standard, 
and  that  if  this  number  should  be  somewhat 
Increased  the  drum  could  be  speeded  up,  and 
thus  no  difference  in  time  result.  Moreover, 
this  discretion  Is  not  greater  than  that  con- 


ferred upon  the  superintendent  expressly  by 
the  Vrooman  Act  itself,  wherein,  In  section  2 
thereof,  it  Is  provided  that  the  work  must  be 
done  under  the  dlr^tion  and  to  the  satisfac- 
tion of  the  superintendent  of  streets.  We 
think  this  clause  clearly  broad  enough  to 
vest  in  him  the  authority  to  prescribe  the 
number  of  revolutions  of  the  drum  when  ex- 
ercised within  the  other  requirement  of  this 
specification  that  the  concrete  mixture  shall 
have  a  uniform  consistency  and  color. 

[8]  It  Is  next  urged,  as  going  to  the  in- 
validity of  the  proceedings  attacked,  that  the 
award  of  the  contract  is  invalid  "because  the 
lowest  bidder  was  given  no, notice  that  his 
responsibility  was  In  issue,  nor  was  he  ac- 
corded a  hearing  upon  that  point."  The  evi- 
dence shows  that  one  F.  R.  Ritchie  was  the 
lowest  bidder,  and  that  he  was  present  at 
the  meeting  of  the  ooundl  when  it  publicly 
opened,  examined,  and  declared  the  bids,  and 
was  present  at  the  meeting  at  which  the  con- 
tract was  awarded;  that  members  of  the 
council  and  other  ofiScers  of  the  municipality 
made  an  Investigation  concerning  the  finan- 
cial responsibility  of  Ritchie,  and  reported 
to  the  council  that  the  Ritchie  Company  bad 
failed  to  perform  a  contract  for  the  construc- 
tion of  a  portion  of  the  state  highway  of  the 
state  of  California,  and  that  the  bondsmen  of 
said  concern  had  been  compelled  to  complete 
the  same;  that  Ritchie  was  In  fact  the  Rit- 
chie Company ;  that  he  was  given  a  hearing 
by  the  council  at  the  meeting  at  which  the 
contract  was  awarded,  at  which  time  he  re- 
fused to  answer  questions  asked  by  members 
of  the  council,  and.  declared  that  he  would 
refuse  to  answer  any  and  all  questions  asked 
him  by  members  of  the  council  until  he  could 
be  represented  by  an  attorney.  After  consid- 
ering the  reports  and  acting  upon  advice,  the 
council  found  that  F.  It.  Ritchie  was  not  the 
lowest  responsible  bidder,  and  awarded  the 
contract  to  tbe  lowest  regular  responsible 
bidder— Paul  &  Caldwell.  The  finding  of  tbe 
council,  in  the  absence  of  fraud  and  collusion 
(neither  of  which  was  alleged  nor  claimed  in 
this  proceeding)  is  conclusive.  Butler  v. 
Printing  Com'rs,  68  W.  Va.  4»3,  70  S.  E.  119, 
38  U  R.  A.  (N.  S.)  653 ;  8  MjKiuiUin  on  Mu- 
nicipal Corporations,  §  1228. 

[7]  It  is  next  claimed  that  the  petitioners  ' 
are  not  entitled  to  the  writ  of  mandamus 
"because  there  was  not  a  demand  and  refu- 
sal." In  this  case  the  contract  executed  by 
the  firm  to  which  it  was  awarded  is  in  evi- 
dence, together  with  a  proper  bond.  Demand 
was  made  upon  the  respondent  to  execute  the 
contract  by  said  firm,  and  was  refused.  So 
far  as  the  petitioners  are  concerned,  the  du- 
ty of  the  respondent  to  execute  the  contract 
was  not  one  owing  specifically  to  them,  but 
was  a  public  duty.  Under  such  circumstanc- 
es we  think  a  demand  from  the  petitioners 
was  unnecessary.  Wilson  v.  Board,  138  Cal. 
67,  70  Pac.  1059. 

[S]  It  is  finally  urged  as  a  reason  why  the 
writ  should  be  denied  that  the  petlttoners 
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are  not  benefldally  intoccsted  In  the  contract 
the  execution  of  which  Is  sought  to  be  com- 
pelled. Section  1086  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  writ  of  mandate 
shall  issue  only  on  the  petition  of  the  party 
beneficially  Interested.  ^^liUe  It  may  be  true 
that  the  successful  bidders  have  a  greater 
Interest  In  the  signing  of  this  contract  by 
the  respondent  than  have  the  petitioners,  yet 
the  beneQdal  Interest  of  the  latter  Is  undeni- 
able, since  they  are  the  owners  of  lots  that 
are  to  be  Improved  under  the  contract.  We 
think  the  interest  of  the  petitioners  here  Is 
just  as  certain  and  direct  as  that  of  the  pe- 
titioner in  the  case  of  Bby  v.  School  Trus- 
tees, 87  CaL  166,  25  Pac.  240.  That  was  a 
proceeding  to  compel  the  school  trustees  to 
proceed  to  reconstruct  a  schoolhouse  on  an 
old  site,  and  the  interest  of  the  petitioner 
was  that  of  a  resident  elector  having  a  fami- 
ly of  minor  children. 

This  disposes  of  the  questions  raised  In  op- 
position to  the  issuance  of  the  writ  It  Is 
ordered  that  said  respondent,  J.  F.  Byxbee, 
Jr.,  as  superintendent  of  streets  of  the  dty 
of  Palo  Alto,  forthwith  sign  and  execute  the 
contract  with  Paul  &  CaldweU  referred  to  in 
the  petition  herein,  and  fix  a  date  for  the 
commencement  of  the  work  to  be  done  under 
said  contract,  and  that  the  petitioners  recov- 
er their  costs. 


STEPHENS  et  al.  v.  WEXIi-ZUCKEBMAN 

&  CO.     (Civ.  1560.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    June  28.  1917.) 

1.  APPKAL  and  BbBOB  (S=»  185(1)— OBJECTIONa 

Not  Made  Below— Jtbisdiction. 
Jurisdiction  of  the  trial  court  may  be  ques- 
tioned for  the  first  time  on  appeal. 

2.  Courts   «=>120— Supebiob   Coubt— Jubis- 

DICIION. 

The  superior  court  is,  under  Const,  art.  6.  { 
5,  without  jurisdiction;  the  money  demand  being 
for  less  than  $3(X>,  and  it  being  without  jurisdic- 
tion to  enforce  the  lien  invoked. 

3.  Mabitime  Liens  ®=>71  —  Enforcement — 
Natube  of  Pboczedino. 

The  proceeding  to  enforce  the  lien  given  by 
Code  Civ.  Proc  |  813,  declaring  Tessels  liable 
for  their  repair,  and  declaring  the  demand  there- 
for liens  on  them,  is  one  in  rem,  or  quasi  in 
rem,  though  it  is  eo  nomine  against  the  owner 
only,  the  remedies  of  attachment  and  execution 
not  being  invoked. 

4.  Mabitihe    laENS    ^J=»7H— Enporckmeni^ 
Jdbisdiction. 

Act  Cong.  June  28,  1910.  c.  373,  86  Stat. 
604  (U.  S.  Comp.  St  1916,  $g  7783-7787)  giving 
for  repairs  of  a  vessel  a  mai-itime  lien  thereon 
enforceable  by  a  proceeding  in  rem,  and  pro- 
viding that  the  set  shall  supersede  all  state  stat- 
nteg  conferring  liens  on  vessels  in  so  far  as  they 

gurport  to  create  rights  of  action  to  be  enforced 
y  proceedings  in  rem  against  vessels  for  repairs, 
takes  from  the  state  courts  all  jurisdiction  oi 
such  proceedings,  as  to  repairs  of  a  vessel  al- 
ready in  maritime  use. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  C.  W.  Norton,  Judge. 
Action  by  Theodore  J.  Stephens  and  an- 


other, partners  as  Stephens  Bros.,  against 
Weyl-Zuckerman  &  Co.,  a  corporation.  Judg- 
ment for  plalntlCts,  and  defendant  appeals. 
Reversed. 

Campbdl,  Weaver,  Shelt«n  &  Levy,  of  San 
Francisco,  and  Arthur  Ia  I/evlnsky,  of  Stock- 
ton, for  appellant  D.  V.  Marceau,  of  Stock- 
Um,  for  respondents. 

HAR.T,  J.  The  complaint  is  In  three 
counts ;  it  being  alleged  In  each  that  the  de- 
fendant requested  the  plalnUfTs  to  furnish 
certain  materials  and  perform  certain  work 
upon  a  certain  gasoline  launch  belonging  to 
the  defendant,  and  "plying  the  waters  of  the 
San  Joaquin  river  and  the  tributaries  there- 
of." It  is  alleged  that  the  plalnUfCs  furnished 
the  materials  for  and  performed  the  work 
upon  said  launch  as  so  requested,  that  the 
aggregate  value  of  the  same  is  the  sum  of 
$296.94,  and  that,  although  often  requested  to 
do  so,  the  defendant  has  failed  and  refused, 
and  still  falls  and  refuses,  to  pay  the  plain- 
tiffs the  said  sum  of  money.  A  lien,  purport- 
ing to  be  that  authorized  by  section  813  of 
the  Code  of  Civil  Procedure,  is  expressly 
claimed;  the  prayer  of  the  complaint  being 
in  accordance  with  the  allegation  asserting 
the  right  of  lien,  and  is  as  follows: 

"Wherefore  plaintifEs  pray  that  judgment  be 
given  in  their  favor,  agamst  said  defendant,  for 
the  sum  of  two  hundred  ninety-six  and  **/ioo 
dollars  ($296.94),  together  with  costs  of  suit  in- 
curred herein,  and  tbat  in  due  course  plaintiffs 
may  have  said  launch,  'Weyl-Zuckerman  Co.,' 
commonly  known  as  'Old  Boat,'  together  with 
its  tackle,  apparel,  and  furniture,  attached,  to 
satisfy  said  demand  j  tbat  said  sums  and  costs 
be  adjudged  a  first  hen  upon  said  launch ;  and 
for  such  other  relief  as  may  be  meet  and  proper 
in  the  premises." 

The  answer  denied  generally  the  allega- 
tions of  the  complaint,  and  for  a  separate  de- 
fense, and  by  way  of  cross-complaint,  alleged 
that  the  labor  and  materials  set  forth  in  the 
second  count  of  the  complaint  were  perform- 
ed and  furnished,  If  at  all,  upon  a  boat  there- 
tofore constructed  by  plaintiffs  for  defendant 
under  a  written  guaranty  for  one  year;  tbat 
within  a  year  said  boat  developed  faults,  due 
to  plaintiffs'  defective  materials  and  work- 
manship ;  and  that  said  materials  and  labor 
were  furnished  and  performed  without  agree- 
ment or  expectation  of  further  compensation. 
There  is  also  a  separate  defense  to  the  third 
alleged  cause  of  action,  to  the  effect  that  the 
labor  and  materials  therein  mentioned  were 
defective,  and  that,  to  remedy  such  defects, 
defendant  was  compelled  to  pay  the  sum  of 
?15.40.  The  court  found  In  favor  of  plain- 
tiff on  each  cause  of  action  set  up  in  the 
complaint,  and  found  in  favor  of  defendant 
in  the  sum  of  $15.40  on  its  cross-coniplnlnt. 
It  was  decreed  that  plaintiffs  have  a  lien  up- 
on the  launch  in  question,  and  that  the 
sheriff  sell  the  same  and  apply  the  proceeds 
to  the  payment  of  plaintiffs'  Judgment,  enter- 
ed for  $202.84.  The  appeal  Is  by  defendant 
from  said  Judgment. 
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As  grounds  for  reTereal  appellant  contends: 
(1)  There  Is  no  evidence  to  justify  the  finding 
of  the  court  In  so  far  as  are  concerned  the 
first  and  second  counts  of  the  complaint.  (2) 
The  court  had  no  jurisdiction  of  the  subject- 
cnatter  of  the  action,  and  the  judgment  and 
proceedings  upon  which  It  is  hased  are  void. 

[1]  The  jurisdiction  of  the  court  Is  for  the 
first  time  challenged  on  this  appeal,  and  It  Is 
mow  objected  that  the  right  to  raise  that 
question  was  waived  by  failure  to  raise  it 
In  the  court  below.  The  epedflc  contention 
of  the  defendant  apon  the  question  of  juris- 
diction Is  that  the  lien  claimed  by  the  plaln- 
tUT  is  maritime  In  Its  nature,  and  therefore 
one  of  which  the  federal  courts,  sitting  In 
admiralty,  have  sole  and  exclusive  jurisdic- 
tion by  virtue  of  the  provisions  of  an  act  of 
Congress,  ayproved  by  the  President  on  June 
23,  1910  (Act  Cong.  June  28,  1910,  c.  373,  36 
Stat.  604  [Comp.  St.  1916,  fS  7783-7T87]),  and 
entitled  "An  act  relating  to  liens  on  vessels 
for  repairs,  supplies,  or  other  necessaries," 
providing,  among  other  things,  that: 

"This  act  shall  supersede  the  provisiong  of  all 
state  statutes  conferruig  Ueni  on  vessels  in  so  far 
as  the  same  purport  to  create  rights  of  action 
to  be  enforced  by  proceedings  in  rem  against  ves- 
sels for  repairs,  supplies,  and  other  necessaries." 

Of  course.  If  this  contention  be  sound,  the 
mere  failure  to  object  in  the  court  below  to 
Its  Jurisdiction  dn  this  action  could  not  have 
the  effect  of  conferring  jurisdiction  of  the 
action  upon  that  court.  Jurisdiction,  definite- 
ly prescribed  to  certain  courts  to  the  exclu- 
sion of  all  other  courts,  cannot  be  conferred 
upon  the  latter  by  the  consent  or  agreement 
of  the  parties,  and  in  such  case,  manifestly, 
an  estoppel  cannot  be  set  up  as  against  the 
right  of  the  defendant  to  raise  that  question 
at  any  time. 

[2]  It  is,  of  course,  an  obvious  proposition 
that,  unless  a  party  Is  entitled  to  invoke  some 
equitable  or  other  permissible  remedy  for 
the  judicial  enforcement  of  a.  money  demand, 
arising  on  contract,  under  the  sum  of  $300, 
the  superior  court  is  wholly  without  jurisdic- 
tion to  entertain  an  action  for  recovery  upon 
such  demand.  Const  art  6,  i  5.  In  the  pres- 
ent  case,  therefore,  the  plalntlfts  have  plainly 
sued  In  the  wrong  forum,  unless,  for  the  en- 
forcement of  their  demand,  they  are  entitled 
to  invoke  the  Uen  provided  by  section  813  of 
the  Code  of  Civil  Procedure.  So  much  of 
Bald  section  813  as  Is  pertinent  to  the  Inquiry 
here  reads  as  follows: 

"All  steamers,  vessels,  and  boats  are  liable: 
»  •  •  (3)  For  work  done  or  materials  fur- 
nished in  this  state  for  their  construction,  repair 
or  equipment" 

It  is  the  contention  of  the  defendant  as 
we  have  shown,  that  the  effect  of  the  act  of 
Congress  above  referred  to  was  to  take  from 
the  state  courts  and  exclusively  vest  In  the 
United  States  courts  jurisdiction  to  enforce 
liens  for  the  satisfaction  of  demands  grow- 
ing out  of  contracts  for  the  performance  of 
lalior  and  the  famishing  of  materials  In  the 
repair  ot  steamers,  reaaeiB,  and  boats  plying 


navigable  waters,    ^e  t^  of  said  act  of 
Congress  is  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  tliat  any  person  fur- 
nishing repairs,  supplies,  or  other  necessaries, 
including  the  use  of  dry  dock  or  marine  rail- 
way, to  a  vessel,  whether  foreign  or  domestic, 
upon  the  order  of  the  owner  or  owners  of  such 
vessel,  or  of  a  person  by  him  or  them  authoriz- 
ed, shall  have  a  maritime  lien  on  the  vessel 
which  may  be  enforced  by  a  proceeding  in  rem, 
and  it  shall  not  be  necessary  to  allege  or  prove 
that  credit  was  given  to  the  vessel. 

"Sec.  2.  That  the  following  persons  shall  be 
presumed  to  have  authority  from  the  owner  or 
owners  to  procure  repairs,  supplies,  and  other 
necessaries  for  the  vessel:  The  managing  own- 
er, ship's  husband,  master,  or  any  person  to 
whom  the  management  of  the  vessel  at  the  port 
ot  supply  is  intrusted.  No  person  tortiousiy 
or  unlawfully  in  possession  or  charge  of  a  vessd 
shall  have  authority  to  bind  the  vessel. 

"Sec.  S.  That  the  officers  and  agents  of  a  ves- 
sel specified  in  section  two  shall  be  taken  to  in- 
clude such  officers  and  agents  when  appointed 
by  a  charterer,  or  by  an  owner  pro  hac  vice, 
or  by  an  agreed  purchaser  in  possession  of  the 
vessel,  but  nothing  in  this  act  snail  be  construed 
to  confer  a  Uen  when  the  furnisher  knew,  or  by 
the  exercise  of  reasonable  diligence  could  have 
ascertained,  that  because  of  the  terms  of  a  char- 
ter party,  agreement  for  sale  of  the  vessel,  or 
for  any  other  reason,  the  person  ordering  the  re- 
pairs, supplies,  or  other  neceasariee  was  with- 
out autbonj^  to  bind  the  vessel  therefor. 

"Sec.  4.  That  nothing  in  this  act  shall  be  con- 
strued to  prevent  a  furnisher  of  repairs,  sup- 
plies, or  other  necessaries  from  waiving  his 
right  to  a  lien  at  any  time,  by  agreement  or  oth- 
erwise, and  this  act  shall  not  be  construed  to 
affect  the  rules  of  law  now  existing,  either  in  re- 
gard to  the  right  to  proceed  against  a  vessel 
for  advances,  or  in  regard  to  laches  in  the  en- 
forcement of  liens  on  vessels,  or  in  regard  to  the 
priority  or  rank  of  liens,  or  In  regard  to  the 
right  to  proceed  in  personam. 

Sec  6.  That  this  act  shall  supersede  the  pro- 
visions of  all  state  statutes  conferring  liens  on 
vessels  in  so  far  as  the  same  purport  to  create 
rights  of  action  to  be  enforced  by  proceedings 
in  rem  against  vessels  for  repairs,  supplies,  and 
other  necessaries." 

It  Is  needless  to  suggest  that,  while  the 
intention  In  the  enactment  of  the  above  act 
was  to  vest  In  the  federal  courts,  In  the  exer- 
cise of  their  admiralty  powers,  exclusive  ju- 
risdiction of  maritime  liens,  enforceable  by 
proceedings  in  rem,  it  was  not  thereby  In- 
tended as  an  obstacle  to  the  maintenance  ot 
suits  in  state  courts  against  the  owners  of 
vessels  for  repairs  thereof  and  the  attach- 
ment of  such  vessels  as  a  means  of  enforcing 
judgments  obtained  In  such  suits. 

[3]  The  Important  question,  then,  which 
arises  in  this  case,  is  whether  a  proceeding 
for  the  enforcement  of  the  lien  provided  by 
section  813  of  the  Code  of  Civil  Procedure  is 
one  In  rem  or  against  the  vessel  itself.  To 
our  minds,  it  Is  very  clear  that  the  proceed- 
ing authorized  by  section  813  Is  strictly  one 
in  rem.  In  legal  effect,  it  Is  analogous  to  a 
libel  In  admiralty,  and  Its  object  and  pur- 
pose precisely  the  same.  It  necessarily  In- 
volves an  action  against  the  rem  or  property 
Itself,  and  the  selling  of  that  rem  to  satisfy 
the  debt  sued  for.  The  property  itself  is,  in 
other  words,  tb&ie  liable  for  the  debt 
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It  Is  <*lalmed  by  the  plaintiffs,  however, 
that  the  action  here  Is  strictly  In  personam, 
since  It  Is  the  owner  of  the  launch,  and  not 
the  laanch  Itself,  who  is  proceeded  against, 
and  that  the  efEect  of  the  lien  claimed  is  noth- 
ing more  than  that  of  an  attachment  or  an 
execution  upon  the  Judgment  It  is  true  that 
the  action  is,  eo  nomine,  directly  against  the 
owner  only,  and  Is  not  so  agadnst  the  launch 
itself.  But  the  plalntUCs  have  not  invoked 
the  ancillary  law  remedies  of  atta<dunent  and 
execution  to  enforce  their  Judgment.  As 
shown,  they  claim  the  right  to  have  their  de- 
mand satisfied  through  a  lien  attaching  to  the 
vessel  by  operation  of  law — ^that  Is,  the  lien 
purporting  to  be  created  by  the  provisions  of 
the  Code  section  above  named,  and  in  doing 
so  they  necessarily  proceed  against  the  vessel 
itself,  and  thus,  as  suggested,  the  questions 
arise:  Is  not  tlie  action  one  in  rem,  as  well 
as  one  in  personam,  or,  as  some  of  the  ad- 
judicated cases  characterize  such  a  proceed- 
ing, is  it  not  quasi  In  rem?  And  (2)  if  so,  in 
view  of  the  provisions  of  the  above  act  of 
Congress,  is  it  within  the  Jurisdiction  of  the 
state  courts,  in  a  case  for  recovery  upon  a  de- 
mand for  labor  performed  and  materials  fur- 
nished in  the  repair  of  a  vessel  or  steamer  or 
boat,  to  enforce  satisfaction  of  such  demand 
through  a  remedy  necessarily  the  product  of 
a  proceeding  In  rem  against  the  vessel?  In 
other  words,  have  the  state  courts  the  Juris- 
diction to  enforce  the  lien  invoked  in  thlb 
case,  or  has  the  Jurisdiction  thus  attempted 
to  be  conferred  upon  those  tribunals  been  di- 
vested by  the  act  of  Congress  in  question  and 
by  said  act  vested  exclusively  dn  the  United 
States  courts  sitting  in  admiralty? 

[4]  The  language  of  the  fifth  section  of 
said  act  would  seem  to  lend  supiwrt  to  no 
other  conclusion  than  that  the  intention  of 
the  Congress  was,  by  that  act,  to  establish  a 
general  system,  to  operate  uniformly  through- 
out the  nation,  for  the  enforcement  of  liens 
by  proceedings  in  rem  against  vessels  for 
"repairs,  supplies  and  necessaries,"  and  that 
imder  the  system  so  established  the  federal 
courts,  in  the  exercise  of  their  powers  in  ad- 
miralty, were  to  be  and  arQ  thus  clothed  with 
sole  and  exclusive  Jurisdiction  of  such  pro- 
ceedings. And  that  this  is  the  correct  view 
of  the  act,  and  that  its  effect  is  to  take  from 
the  state  courts  all  Jurisdiction  of  such  pro- 
ceedings, is  abundantly  established  by  the 
cases.  See  the  Ha-Ha  (D.  C.)  195  Fed.  1018 ; 
The  Bdna  (D.  C.)  186  Fed.  206,  207,  209; 
The  Saratoga,  204  Fed.  952,  123  O.  C.  A.  274 ; 
New  York  Co.  v.  Bermuda-Atlantic  Co.  (D. 
C.)  211  Fed.  989,  997 ;  The  Towanda  (D.  O.) 
215  Fed.  232,  234;  The  Edith  (D.  C.)  217 
Fed.  300,  301;  The  Gdsha  (D.  C.)  200  Fed. 
865 ;   The  Easby  (D.  0.)  201  Fed.  586. 

'In  an  elaborate  and  able  review  of  said 
act,  in  which,  among  other  things,  he  con- 
strues the  effect  thereof  upon  state  stat- 
utes giving  liens  for  labor  and'  materials  per- 
formed and  furnished  In  tbe  repair  dt  ves- 


sels, Flte-Henry  SmiOi,  Jr.,  In  24  Harvard 
Law  Review,  182,  187,  188,  has  this  to  say: 
"It  will  at  once  be  observed  that,  generally 
speaking,  the  act  does  three  things:  (1)  It  does 
away  with  the  artificial  distinction  between  for- 
eign and  domestic  vessels  in  the  matter  of  liens 
for  necessaries ;  (2)  removes  the  presumption 
of  credit  to  the  owner;  and  (3)  supersedes  the 
state  statutes  in  so  far  as  they  center  hens  for 
supplies,  repairs,  and  other  necessaries." 

The  cases  above  cited  likewise  construe  the 
act.  It  hence  follows  that  the  state  superior 
court  is  whc^y  without  Jurisdiction  to  en- 
force the  lien  purporting  to  be  authorized 
in  a  case  of  this  character  by  section  818  of 
the  Code  of  Civil  Procedure. 

In  this  case,  although  the  action,  so  far  as 
its  title  is  concerned,  is  direcUy  against  the 
owner  of  the  launch  only,  yet  the  plaintiffs 
have  in  their  complaint  gone  farther,  and 
proceeded  in  rem,  or  against  the  res  or 
launch  itself,  as  effectually  as  though  they 
had  done  so  directly,  or  eo  nomine,  by  al- 
leging their  right  to  the  lien  provided  by  sec- 
tion 813  of  the  Code  of  Civil  Procedure,  and 
praying'  for  the  sale  of  the  laimch  under  the 
foreclosure  of  the  Uen  for  the  satlsfacti<m 
of  the  debt  sued  for.  Call  the  action  what 
we  may — quasi  in  rem,  if  that  be  the  proper 
designation  of  an  action  in  which  both  tbe 
person  and  the  rem  itself  are  proceeded 
agalnst-^it  cannot  be  denied  that,  since  by 
such  action  it  is  sought  to  make  the  proper- 
ty or  thing  itself  liable  for  the  debt  growing 
out  of  a  contract  for  the  repair  thereof,  the 
action  involves  a  proceeding  in  rem  in  the 
sense  and  to  the  extent  that  Jurisdiction  to 
enforce  the  lien  is,  nnder  the  terms  of  the 
federal  statute  In  question,  entirely  and  sole- 
ly In  the  federal  courts  of  admiralty. 

The  cases  relied  upon  by  the  plalntitCs  in 
support  of  their  asserted  right  to  the  bene- 
fit of  a  lien  under  the  section  of  the  Code 
named,  viz.,  Olsen  v.  Birch,  133  OaL  483, 
65  Pac.  1032,  85  Am.  St  Rep.  215,  and  Jen- 
sen v.  Dorr,  23  Cal.  App.  702,  139  Pac.  659, 
are  not  pertinent  to  the  situation  presented 
by  this  appeal.  Both  those  cases  were  where 
the  liens  were  claimed  for  labor  and  mate- 
rials performed  and  furnished  in  the  con- 
struction of  vessels  and  before  the  latter  had 
been  put  in  commission  or  to  a  maritime  use. 
An  obvious  distinction  exists  between  those 
cases  where  liens  are  sought  to  be  enforced 
for  the  satisfaction  of  debts  arising  from 
the  constructlcm  of  vessels  and  prior  to  the 
launching  of  and  putting  them  to  use  for 
navigation  purposes  and  those  cases  in  which 
tbe  debts  are  created  for  repairs  of  vessels 
already  in  maritime  use.  To  the  former 
class  the  act  of  Congress  in  question  does 
not  apply,  for  the  reason  that  as  the  above 
statement  of  the  distinction  implies,  tbe  labor 
and  materials  used  In  the  construction  of  a 
vessel  are  performed  and  furnished  before 
the  vessel  becomes  Impressed  with  a  marl- 
time  character.  See  Perkins  v.  The  Golden 
Girl,  185  Mich.  200,  151  N.  W.  660 ;  Olsen  v. 
Birch,  133  CaL  479,  65  Pac.  1032,  85  Ani.  St 


Digitized  by 


Google 


174 


187  PACIFIC  HEPORTBE 


(CaL 


Rep.  215;  Jensen  r.  Dorr,  23  Cal.  App.  701, 
139  Pac.  659. 
But  the  plaintiffs  further  argue: 
"If,  as  is  claimed  by  appellnnt,  the  act  of 
Congress  'supersedes  the  provisions  of  all  state 
statutes  conferring  liens  on  vessels,  in  so  far 
as  the  same  purport  to  create  a  right  of  action 
to  be  enforced  by  proceedings  in  rem  against  ves- 
sels for  repairs,  supplies  and  other  necessaries,' 
it  would  at  most  only  deprive  plaintiffs  of  their 
ri^ht  to  have  the  vessel  sold  in  satisfaction  of 
said  judgment,  and  would  in  no  wise  affect 
the  personal  judgment  against  defendant,  or  the 
right  of  plaintiffs  to  satisfy  the  judgment  out  of 
other  property  belonging  to  defendant." 

But  the  obvious  reply  to  this  proposition  la 
that,  the  demand  sued  for  being  less  than 
that  for  which  the  superior  court  has  juris- 
diction, the  judgment  of  said  court  In  favor 
of  the  plaintiffs  for  the  amount  of  said  de- 
mand is  coram  non  judice  and  void,  unless 
the  plaintiffs,  to  secure  satisfaction  of  their 
demand,  may  legally  claim  and  Invoke  the 
Hen  purporting  to  l>e  authorized  by  section 
813  of  the  Code  of  ClvU  Procedure. 

Since  it  is  our  conclusion  that  the  supe- 
rior court  is  without  jurisdiction  to  enter- 
tain this  action,  it  is  obviously  unnecessary 
to  consider  the  question  whether  the  evi- 
dence supports  the  findings. 

The  judgment  is  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


SAXON  V.  BUCKEYE  MFG.  CO.    (Civ.  1919.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jane  26,  1917.) 

1.  COWTBACTB  ®=»280(1)— AQBEEMENT  TO  LOAN 

— Failube  to  Deliveb  Pbofeb  Mobtoaoe— 

Recoveey  of  Monet. 
Defendant,  desiring  to  sell  a  truck  to  C, 
agreed  with  plaintiff  that  if  she  would  advance 
$600  to  C.  to  enable  him  to  make  the  purchase, 
plaintiff  should  be  protected  by  a  first  chattel 
mortgage  on  the  truck,  and  the  receipt  issued  to 
plaintiff  when  she  delivered  her  check  for  $500 
to  defendant,  provided  that  the  money  should  be 
returned  to  her  if  the  loan  was  not  made.  The 
sale  was  made,  and  defendant  got  full  payment, 
but  the  mortgage  on  the  truck  forwarded  by  de- 
fendant to  plaintiff  was  executed  informal]^  and 
was  unacknowledged,  C.  having  failed  to  sign  in 
the  usual  place,  though  the  mortgage  as  between 
the  parties  could  be  enforced  by  action.  Held, 
tiiat  plaintiff  was  justified  in  refusing  to  accept 
it,  having  a  right  to  insist  on  the  correction 
of  its  execution,  and,  this  not  having  been  done, 
she  could  recover  her  $500  from  defendant. 

2.  CoNTBACTS    «=»322(2)— Evidence— Materi- 
ality. 

In  plaintiff's  action,  the  court  properly  ad- 
mitted the  correspondence  which  passed  between 
her  attorney  and  the  automobile  company,  touch- 
ing the  matter  of  the  execution  of  the  mortgage, 
it  being  competent,  material,  and  pertinent  to 
show  the  continued  objection  made  by  plaintiff 
to  the  mortgage  tendered  her,  and  that  she  did 
not,  by  acquiescence,  accept  it  as  sufficient, 
while  the  reply  correspondence  from  defendant 
was  competent  to  make  a  complete  statement  of 
the  matters  discussed,  etc. 

3.  Trial  «=»395(1)— NECEssrrY  roB  Findings. 

Where  the  court  by  its  findings  determined 
that  the  contract  in  suit  was  as  plaintiff  had  al- 


leged it  to  be,  it  was  unnecessary  to  make  partic- 
ular findings  as  to  matters  touching  the  same  is- 
sue which  were  set  forth  in  defendant's  answer. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Sidney  N.  Reeve,  Judge. 

Action  by  Cora  Saxon  against  the  Buckeye 
Manufacturing  Company,  a  corporation. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  new  trial,  defendant  appeals.  Judg- 
ment and  order  affirmed. 

Edward  M.  Selby,  of  Los  Angeles,  for  ap- 
pellant Leaf  &  Pugb  and  James  E.  Shelton, 
all  of  Los  Angeles,  for  respondent 

JAMES,  J.  Appeal  by  the  defendant  from 
a  judgment  entered  In  accordance  with  the 
prayer  of  plaintiff's  complaint,  and  from  an 
order  made  on  the  trial  court  denying  to  the 
defendant  a  new  trial.  The  judgment  roll  is 
Included  In  the  transcript,  and  the  evidence 
heard  at  the  trial  Is  presented  by  bill  of  ex- 
ceptions. 

Plaintiff  by  this  suit  sought  to  recover  the 
sum  of  $500,  with  interest,  alleged  to  have 
been  deposited  with  the  defendant  under  the 
terms  of  a  certain  agreement.  The  cause 
of  action  is  in  the  main  stated  in  paragraph 
2  of  plaintiff's  complaint,  which  paragraph 
reads  as  follows: 

"That  on  the  26th  day  of  July,  1912,  in  the 
city  of  Los  Angeles,  county  of  Ijos  Angeles,  state 
of  California,  plaintiff  deposited  in  the  hands  of 
defendant  the  sum  of  $500,  and  authorized  de- 
fendant to  lend  said  $50O  to  one  Ray  S.  Car- 
rothers,  upon  the  defendant  procuring  and  de- 
livering to  plaintiff  the  promissory  note  of  said 
Ray  S.  Carrothers,  executed  to  plaintiff,  for 
$500,  payable  six  months  from  the  date  of  the 
execution  thereof,  and  secured  by  a  chattel 
mortgage  on  a  certain  antomobile  truck  that  de- 
fendant informed  plaintiff  was  to  be  purchased 
by  said  Ray  S.  Carrothers  from  defenaant;  and 
defendant  agreed  to  make  said  loan  in  the  man- 
ner above  stated,  and  not  otherwise,  and  agreed 
to  return  said  sum  of  $500  to  plaintiff  within  a 
reasonable  time  after  July  26,  1912,  if  said  loan 
was  not  made  in  the  manner  above  stated." 

It  is  claimed  in  the  first  place  that  the 
evidence  is  insufficient  to  support  the  findings 
made  by  the  trial  judge.  The  evidence  show- 
ed that  in  1912  the  plaintiff,  having  thereto- 
fore entered  Into  a  contract  with  the  defend- 
ant by  which  the  t)lalntlff  acquired  the  right 
to  market  automobiles  manufactured  by  de- 
fendant within  certain  territory  in  the  state 
of  California,  desired  to  bring  to  an  end  her 
business  relations  with  defendant.  The  full 
time  fixed  by  the  agreement  between  the  par- 
ties had  not  then  expired,  and  defendant  sent 
to  California  its  agent  for  the  purpose  of  en- 
deavoring to  adjust  matters  with  the  plain- 
tiff so  that  her  desire  to  be  released  fi-om 
her  contract  might  be  accomplished.  This 
agent,  dealing  mainly  with  the  attorney  for 
the  plaintiff,  arrived  at  an  agreement  which 
was  reduced  to  writing.  This  agreement  em- 
bodied a  number  of  provisions  which  related 
to  the  disposition  to  be  made  of  automobiles 
and  trucks  theretofore  ordered  from  the  de- 
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fendant  by  the  plaintiff.  The  cause  of  action 
here  sued  upon  arose  by  reason  of  the  claim 
of  the  plaintiff  that  the  defendant  had  failed 
to  comply  with  certain  conditions  made  re- 
specting the  matter  set  forth  In  paragraph  7 
of  the  settlement  agreement  We  quote  that 
paragraph : 

"(7)  Inasmach  as  said  Bnckeye  Manufactur- 
ing Company  is  disposing  of  or  is  intending  to 
dispose  of  the  truck  incloded  in  said  carload 
above  mentioned,  Mrs.  Saxon  agrees  to  make  a 
loan  to  the  purchaser  of  said  truck.  Mr.  Ray  S. 
Garrothers,  in  the  sum  of  $500,  so  that  said  Car- 
rothers  can  pay  to  said  Buckeye  Manufacturing 
Company  the  balance  of  the  purchase  price  of 
said  truck  in  full,  said  loan  to  be  represented 
by  a  promissory  note  made  by  said  Garrothers, 
due  six.  months  after  its  date,  bearing  interest  at 
7  per  cent,  per  annum  from  its  date,  which 
promissory  note  shall  be  secured  by  chattel 
mortgage  on  said  truck,  executed  by  said  Gar- 
rothers in  the  form  already  agreed  upon  and  al- 
ready executed 'by  said  Garrothers." 

The  evidence  showed  that  as  to  the  par- 
ticular truck  mentioned  In  the  foregoing  the 
defendant  company  desired  to  complete  the 
sale  thereof  to  Garrothers,  but  were  not  pre- 
pared to  do  so  until  $1,100,  in  addition  to  the 
$500  to  be  advanced  by  the  plaintiff,  was  paid 
on  account  of  the  purchase  price.  Ob  July 
26,  1912,  the  plaintiff  delivered  her  check  for 
$500  to  the  defendant,  and  the  following  re- 
ceipt was  issued  to  her: 

"Received  from  Mrs.  Gora  Saxon  check  to  the 
order  of  Buckeye  Mfg.  Company  for  five  hun- 
dred dollars,  being  ^e  amount  agreed  to  be 
loaned  by  Mrs.  Saxon  to  Ray  S.  Garrothers,  for 
six  (6)  months  at  7  per  cent,  interest,  on  note  to 
b«  secured  by  chattel  mortgage  on  Lambert 
truck,  in  accordance  with  agreement  dated  July 
24,  1912.  In  case  said  loan  is  not  made  to  Gar- 
rothers, said  check  for  $500.00  shall  be  returned 
to  Mrs.  Saxon. 

"[Signed]    The  Buckeye  Mfg.  Go., 

"J.  E.  Burke." 

At  the  time  this  receipt  was  Issued  the 
defendant  had  not  completed  the  deal  with 
Garrothers,  In  that  Garrothers  had  not  yet 
secured  the  $1,100  which  he  was  to  pay  In 
cash,  and  which  he  was  arranging  to  borrow 
on  the  security  of  some  real  estate.  Mean- 
while plaintiff's  attorney,  being  consulted  by 
the  agent  of  defendant,  had  furnished  to  the 
defendant's  agent  a  form  of  chattel  mortgage 
to  be  executed  by  Garrothers.  The  testimony 
of  the  attorney  for  the  plaintiff  who  acted  In 
the  negotiations  with  defendant's  agent,  was 
to  the  effect  that  he  did  not  superintend  the 
farther  making  of  the  chattel  mortgage  In 
any  way;  that  he  prepared  the  form  and  de- 
livered It  to  defendant's  agent  that  the  lat- 
ter might  have  It  executed  In  such  a  way  as 
to  furnish  to  the  plaintiff  the  security  for 
$500  in  accordance  with  the  agreement  here- 
inbefore referred  to.  There  was  some  con- 
flict in  the  testimony  upon  this  point,  the  de- 
fendant's agent  claiming  that  the  attorney 
did  supervise  and  direct  the  farther  attach- 
ing of  the  signature  of  Garrothers  to  the 
document;  but  In  view  of  the  conflict  we 
must  assume  the  correctness  of  the  testimony 
Introduced  by  the  plaintiff  on  all  points.    It 


does  api>ear  that  after  the  plaintiff  had  de- 
livered her  check  for  $500  to  the  defendant 
and  the  form  of  chattel  mortgage  had  been 
placed  In  defendant's  hands  for  execution  by 
Garrothers,  the  latter  document  was  not  de- 
livered to  the  plaintiff  or  her  attorney  until 
September  of  the  same  year.  At  that  time 
defendant  wrote  to  the  plaintiff: 

"We  are  inclosing  you  herewith  the  Bay  S. 
Garrothers  mortgage  notes,  Mr.  Garrothers  hav- 
ing just  sent  in  the  remainder  of  his  settlement 
on  the  truck.  We  are  sending  you  this  in  care 
of  Mr.  Bacheler  and  presume  it  will  be  necessary 
for  you  to  have  the  same  recorded  at  once. 
Yours  very  truly,  The  Buckeye  Mfg.  Company, 
J.  JS.  Burke." 

Upon  examining  the  doctunents  forwarded 
by  defendant  with  the  letter  above  quoted, 
the  attorney  found  that  Garrothers  had  sign- 
ed on  the  face  of  the  mortgage  the  note  set 
out  therein,  that  he  had  not  attached  his 
signature  in  the  usual  place  at  the  foot  of  the 
mortgage  at  all,  and  that  the  only  other 
place  where  his  signature  appeared  was  as 
attached  to  the  affidavit  at  the  foot  of  the 
mortgage,  made  in  accordance  with  the  provi- 
sions of  section  2957,  Cavll  Code.  While  that 
matter  has  not  been  specially  adverted  to  In 
the  briefs,  we  also  note  that  the  document 
did  not  have  attached  at  that  time  any  ac- 
knowledgment by  the  mortgagor  which  would 
entitle  It  to  be  recorded.  Immediately  upon 
receiving  the  letter  and  the  Inclosures  from 
the  defendant,  plaintiff's  attorney  wrote  to 
defendant,  calling  attention  to  the  fact  that 
the  note  of  Garrothers  should  have  been 
executed  in  separate  form  from  the  mort- 
gage, and  that  Garrothers,  in  order  to  prop- 
erly attest  the  mortgage,  should  have  signed 
It  in  the  usual  place.  Ue  further  called  at- 
tention to  the  fact  that  the  mortgagee  had 
not  Joined  in  the  affidavit  required.  The 
plaintiff  at  that  time  not  being  a  resident  of 
Gallfomla,  her  attorney  gave  in  this  letter 
her  address,  which  was  at  a  place  In  Colora- 
do. In  this  letter,  which  was  dated  Septem- 
ber 10th,  the  attorney  stated  to  defendant : 

"I  do  not  think  you  are  authorized  to  use  Mrs. 
Saxon's  money  until  a  duly  executed  mortgage 
has  been  recorded  here  and  the  note  referred 
to  in  the  mortgage  delivered  to  Mrs.  Saxon." 

The  mortgage  was  returned  to  the  defend- 
ant, and  the  defendant  forwarded  It  to  Mrs. 
Saxon  in  Colorado  and  she  signed  the  afllda- 
vlt,  which  had  previously  been  signed  by  Gar- 
rodiers.  The  mortgage  was  still  without  the 
signature  of  Garrothers  affixed  In  the  usual 
place ;  and  there  was  no  separate  note  aside 
from  that  appearing  in  the  mortgage  Itself. 
On  September  16th  defendant  wrote  to  plain- 
tiff's attorney  In  Los  Angeles: 

"Replying  to  yours,  we  have  to-day  sent  the 
mortgage  to  Mrs.  Saxon  at  Colorado  Springs, 
and  requested  her  to  follow  instructions  in 
your  letter  which  accompanies  same  and  return 
it  to  you  promptly.  Mr.  Garrothers'  address  is 
Surrey,  Gal.,  and  as  soon  as  you  receive  the 
mortgage  back  from  Mrs.  Saxon  will  you  kindly 
address  a  letter  to  Garrothers  requesting  him  to 
come  in  and  sign  same  and  at  the  same  time  a 
note  in  conformity  with  the  note  in  the  mort- 
gage and  turn  same  over  to  Mrs.  Saxon." 
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The  really,  made  early  In  October,  to  tbis 
letter  by  plaintiff's  attorney  was  that  be  bad 
written  to  Carrotbers,  but  tbat  Carrotbers 
bad  not  appeared.    He  added: 

"Of  course,  we  are  holding  the  Buckeye  Man- 
ufacturing Company  until  t£e  note  and  also  tbe 
chattel  mortgage  are  fnlly  completed." 

Conslderaule  correspondence  followed  be- 
tween defendant  and  the  plaintiff.  Carrotb- 
ers never  did  appear  and  sign  tbe  documents. 
Plaintiff's  attorney  at  all  times  insisted  in 
bis  letters  to  tbe  defendant  that  he  would  re- 
fuse to  accept  tbe  mortgage  In  tbe  condition 
it  was,  but  would  insist  upon  the  $500  being 
returned  to  tbe  plaintiff.  Defendant  finally 
Indsted  on  Its  part  tbat  it  bad  fully  com- 
plied with  its  agreement,  whereupon  tills  ac- 
tion was  commenced.  We  have  already  indi- 
cated tbat  there  was  some  conflict  between 
tbe  testimony  given  by  defendant's  agent 
Burke  and  that  given  by  tbe  attorney  for  tbe 
plaintiff  as  to  tbe  circumstances  relating  to 
the  matter  of  tbe  execution  of  tbe  chattel 
mortgage  at  the  time  the  form  was  prepared 
by  tbe  attorney.  Tbe  letters  written  by  the 
defendant  during  the  time  that  the  matter 
was  In  tbe  stage  of  active  dispute  Indicated 
tbat  It  had  not  considered  its  duty  at  an  end 
when  it  offered  to  tbe  plaintiff  the  mortgage 
of  CarrotJbers  in  its  imperfect  condition. 

[1]  However,  we  agree  wholly  with  the 
contention  of  respondent  as  to  tbe  obliga- 
tions assumed  by  tbe  defendant  under  its 
agreement  with  the  plaintiff.'  At  the  time 
tbe  agreement  was  entered  into  respecting 
the  loan  of  $500  to  be  made  by  tbe  plaintiff 
to  Carrotbers,  tbe  defendant  had  tbe  truck  in 
its  possession,  it  bad  not  completed  the  sale 
to  Carrotbers,  and  was  wholly  In  a  position 
to  protect  itself  from  loss.  It  assumed  tbe 
duty  voluntarily,  in  consideration  that  the 
plaintiff  would  make  the  $600  loan,  of  seeing 
to  it  that  the  plaintiff  was  protected  by  se- 
curity in  the  form  of  a  first  chattel  mortgage 
against  the  truck.  The  making  of  tbe  mort- 
gage was  in  tbe  bands  of  tbe  defendant,  and, 
according  to  the  testimony  offered  for  the 
plaintiff,  the  only  thing  the  latter's  attorney 
did  was  to  indicate  a  form  of  mortgage  which 
would  be  satisfactory  to  his  cUeat.  Tbe  re- 
ceipt issued  to  the  plaintiff  when  she  deliver- 
ed her  check  for  $500  provided  that  tbe  mon- 
ey should  be  returned  to  her  in  tbe  event  the 
loan  was  not  made,  and  this  condition  was 
one  which  was  clearly  impressed  upon  the 
whole  transaction,  as  shown  by  other  evi- 
dence.. There  was  no  material  dispute,  but 
tbat  under  tbe  agreement  as  made  tbe  $500 
of  Mrs.  Saxon  was  not  to  be  applied  on  ac- 
coimt  of  the  purchase  by  Carrotbers  of  the 
truck  from  the  defendant,  unless  Carrotbers 
secured  more  cash  to  put  with  tbat  money. 
If  he  bad  not  secured  tbe  additional  cash, 
tbere  would  have  been  no  sale  of  tbe  truck, 
and  consequently  tbere  would  be  no  transac- 
tion upon  wbich  tbe  $500  of  ,the  plaintiff 
could  properly  be  ai^iUed.  Necessarily  in 
that  contingency  It  was  understood  that  Mrs. 


Saxon  should  have  her  chedk  returned.  As  it 
developed,  however,  Carrotbers  did  raise  the 
additional  $1,100,  and  tbe  defendant  got  full 
payment  for  tbe  truck.  Did  it  on  its  behaU 
properly  secure  tbe  plaintiff  for  her  advance- 
ment in  the  way  It  agreed  to  do?  Counsel 
for  appellant  argues  that  the  mortgage  aa 
made  by  Carrotbers  was  good  in  law  and 
could  be  enforced.  Assuming  tbe  correctness 
of  this  position,  we-  do  not  think  tbat  the 
plaintiff  was  obliged  to  accept  a  mortgage 
executed  In  such  an  informal  way  as  tbis 
one  was,  particularly  as  to  the  failure  of 
Carrotbers  to  sign  the  mortgage  in  tbe  ordi- 
nary and  usual  place.  There  is  no  doubt  tbat 
the  note,  being  signed  in  tbe  body  of  the 
mortgage,  was  a  good  note  and  enforceable, 
and  yet  in  the  ordinary  and  usual  completion 
of  such  a  mortgage  transaction  tbe  mort- 
gagee is  given  tbe  original  note  separately 
and  a  copy  thereof  is  embodied  in  the  mort- 
gage. We  have  said,  and  we  repeat,  tbat  we 
think  that,  even  though  It  be  admitted  tbat 
,the  mortgage  as  between  the  parties  could  be 
enforced  by  action  (and  counsel  for  appellant 
has  some  substantial  authority  sustaining 
such  a  position),  tbe  mortgagree  was  wholly 
Justified  in  refusing  to  accept  an  Instrument 
executed  in  a  way  so  divergent  from  the 
common  and  ordinary  method.  She  bad  a 
right  to  insist,  as  she  did,  upon  the  correc- 
tion of  the  document,  and  the  burden  rested 
upon  tbe  defendant  under  its  agreement  to 
see  tbat  her  request  was  complied  with.  We 
have  called  attention  to  the  fact  that  tbe 
chattel  mortgage  was  not  acknowledged  by 
the  mortgagor.  This,  under  the  provisions  of 
6ectl<»  2»57,  Civil  Code,  would  have  prevent- 
ed Its  recordation,  and  so  deprived  the  plain- 
tiff of  the  protection  given  her  by  tbe  notice 
which  such  recordation  would  afford  as 
against  further  incumbrancers  or  purchasers 
from  Carrotbers.  The  property  involved  was 
property  peculiarly  susceptible  of  being  trana- 
ferred  from  one  place  to  another,  and  which 
could  easily  be  disposed  of  or  further  incum- 
bered. 

[2,  3]  Counsel  for  appellant  insists  that  the 
court  committed  error  in  admitting  the  cor- 
respondence whicb  passed  between  plaintiff's 
attorney  and  the  defendant  touching  the  mat- 
ter of  the  execution  of  the  mortgage.  That 
correspondoice  was  competent,  material,  and 
very  pertinent  to  show  the  contlsued  objec- 
tion made  by  the  plaintiff  to  tbe  mortgage 
tendered  her,  and  tbat  she  did  not,  by  any 
form  of  acquiescence,  accept  tbe  same  as  suf- 
ficient Tbe  correspondence  from  the  defend- 
ant In  reply  was  competent  to  make  a  com- 
plete statement  of  the  matters  discussed  and 
to  show,  by  Inference  at  least,  that  the  de- 
fendant did  not,  until  very  late  in  the  course 
of  the  correspondence,  contend  but  tbat  a 
duty  stiU  rested  upon  it  to  see  that  the  mort- 
gage was  executed  in  form  as  required  by  the 
plaintiff.  The  court  by  Its  findlnss  deter- 
mined tbat  tbe  contract  as  made  was  as 
plaintiff  bad  alleged  it  to  be.     JMecessariiy 
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thlB  condasion  exdndes  all  notion  or  Idea 
that  the  contract  was  of  any  other  kind,  or 
that  the  breach  alleged  to  have  been  commit- 
ted by  the  defendant  was  of  any  dUCerent 
kind  than  the  affirmative  findings  showed  it 
to  be.  It  was  therefore  unnecessary  to  make 
particular  findings  as  to  certain  matters 
touching  the  same  issue,  and  wtdch  were  set 
forth  In  the  answer  made  by  the  defendant. 

We  have  examined  all  of  the  i)olnts  pre- 
sented by  appellant  from  which  it  is  argued 
that  a  reversal  should  be  ordered,  and  we 
cannot  concede  that  they  possess  the  merit 
claimed  for  them. 

The  Judgment  and  order  are  afilrmed. 

We  concur:  CONEET,  P.  J.;  WORKS, 
Judge  pro  tern. 


HOWARD  V.  ANGi:X)-CAUFORNIA 
TRUST  OO.  et  al.    (Civ.  2039.) 

Cpistrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.    June  21,  1917.    Rehearing  Denied 
by  Supreme  Court  Aug.  20,  1917.) 

1.  Tkustb  ®=>140(1)— Waives  or  Rights  bt 

BENETICIABr. 

Decedent  transferred  to  a  trust  company,  for 
trust  purposes  his  shares  in  the  investment  com- 
pany he  had  formed  to  manage  his  proi>erties, 
requiring  that  out  of  net  divitlends  the  trustee 
should  pay  after  decedent's  death  $250  a  month 
to  plauntiff,  and  providing  that  such  payments 
should  constitute,  when  received,  a  waiver  of 
all  compensation  for  all  services  plaintiff  might 
render  to  the  investment  company.  The  trustee 
made  one  payment  of  $2S0  to  plaintiff,  but  liti- 
gation arose,  and  no  further  dividends  were  paid. 
Later  the  investment  company  adopted  a  resolu- 
tion that  since  plaintiff,  its  president,  had  been 
devotinehis  time  to  it,  he  should  be  paid  a  sal- 
ary of  $260  per  month,  that  the  trustee  should 
be  notified  that  plaintiff  was  receiving  sach  sal- 
ary, and  that  from  such  date  any  dividends  dae 
plaintiff  under  the  trust  agreement  should  be 
retained  in  accordance  with  the  provision  of  the 
agreement  whereby,  should  plaintiff  receive  a 
salary,  it  should  be  in  lieu  of  dividends.  Held, 
that  plaintiff,  having  accepted  $16,750  as  salary 
from  the  investment  company  under  the  resolu- 
tion, waived  his  right  to  recover  of  the  trustee 
the  aggregate  amount  otherwise  payable  to  him 
by  the  trustee  under  the  trust. 

2.  Contracts  «=s>187(l)— Conteact  foe  Bkh- 
EFiT  of  Thibo  Pkkson— Statute. 

Under  Civ.  Code,  g  1539,  providing  that  a 
contract  made  expressly  for  the  benefit  of  a 
third  person  may  be  enforced  by  him  at  any  tipie 
before  the  parties  rescind  it,  the  contract  be- 
tween an  investment  company  and  its  president, 
embraced  in  a  resolution  of  the  company,  pro- 
viding tliat  a  specified  salary  to  the  president 
should  be  in  lieu  of  his  rights  under  a  trust  in- 
strument of  which  shares  m  the  investment  com- 
pany were  the  snbject-matter,  was  a  contract 
which  the  trustee  and  the  other  beneficiaries 
could  enforce,  and  successfully  assert  the  ben- 
efits of  in  the  president's  action  against  the 
trustee  to  recover  his  beneficial  interest,  despite 
his  having  received  salary. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  Geo.  A.  Sturte- 
vant.  Judge. 

Action  by  Frederick  Paxson  Howard 
against  the  Anglo-California  Trust  Company, 


a  corporation,  and  others.    From  a  Judgment 
for  defendants,  plalntlff  appeals.    Affirmed. 

Aldrlch  &  Gentry,  of  Oakland,  and  A.  E). 
Shaw,  of  San  Francisco,  for  appellant.  F. 
A.  Denicke  and  H.  S.  Yonng,  both  of  San 
Francisco,  for  respondent  Anglo-CalUomia 
Trust  Ca  0.  W.  Slack,  of  San  Fnmdsco, 
for  respondents  Whitney  and  others. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  defendants. 
Charles  Webb  Howard,  In  the  course  of  the 
management  of  his  accumulated  properties, 
caused  to  be  created,  prior  to  the  year  19(^, 
a  corporation  known  as  ttie  Howard  Invest- 
ment Company,  with  a  capital  stock  of  5,000 
shares,  of  which  he  retained  the  ownership 
of  4,995.  In  the  month  of  October,  1903,  the 
said  Caiarles  Webb  Howard  caused  to  be 
transferred  to  Central  Trust  Company  of 
San  Frandsco  his  said  4,995  shares  of  the 
capital  stock  of  the  Howard  Investment  Com- 
pany for  certain  trust  purposes,  among  which 
was  the  requirement  that  out  of  the  net  divi- 
dends declared  upon  such  shares  of  stock 
and  collected  by  said  trustee  the  latter  was 
to  pay,  after  the  death  of  said  Cliarles  Webb 
Howard,  certain  sums  of  money  to  certain 
designated  beneficiaries,  among  whom  was 
the  plaintiff  in  this  action,  who  was  to  re- 
ceive the  sum  of  $250  per  month  from  such 
source.  The  trust  direction  as  to  said  plain- 
tiff contained  the  following  proviso: 

"Provided  that  such  payments  to  said  Freder- 
ick Paxson  Howard  personally  and  while  living 
shall  be  and  constitute,  when  received  by  him, 
a  waiver  of  all  compensation  for  any  and  all 
services  which,  as  an  officer  or  otherwise,  be  per- 
sonally may,  from  time  to  time,  render  to  said 
Howard  Investment  Company." 

It  was  further  provided  by  said  trust  that 
upon  the  termination  of  the  trust  the  said 
shaves  of  stock  which  were  its  subject,  to- 
gether with  the  balance  of  the  Income  there- 
from remaining  in  the  hands  of  the  trustee, 
were  to  go  in  certain  specified  proportions  to- 
the  plaintiff  and  to  three  of  the  individual 
defendants,  who  were  subsequently  made  par- 
ties to  this  action  by  order  of  the  court. 
Charles  Webb  Howard  died  in  1908.  Shortly 
thereafter  a  dividend  was  declared  upon  said 
stock,  oat  of  which  the  trustee  was  enabled 
to  make  one  payment  of  $250  to  the  plaln- 
tlff; but,  litigation  immediately  arising  over 
the  validity  and  subject  of  the  trust,  no  far- 
ther dividends  were  declared  or  paid  to 
plaintiff.  In  the  month  of  October,  1908, 
the  Howard  Investment  Company  adopted 
the  following  resolution: 

"Whereas,  F.  P.  Howard,  the  president  of 
tliis  company,  has  been  devoting  his  time  to  the 
affairs  of  the  company,  and  for  such  time  and  at- 
tention no  compensation  has  been  paid  him: 
Now,  therefore,  be  it  resolved  that  the  said  F. 
P.  Howard,  as  president  of  this  company,  be 
paid  a  salary  of  $250  per  month,  commencing 
the  1st  day  of  October,  1908 ;  and  be  It  further 
resolved  that  tlie  Central  Trust  Company  of' 
California  be  notified  that  the  said  F.  P.  Howard . 


tes>T0T  otlier  caie<  Me  lamt  topic  and  KBT-NDUBKR  Id  all  Key-Mumbared  Dlgeiu  And  Indexaa 
167  P.— 12 


Digitized  by 


Google 


178 


167  PACIFIC  BEPOBTBR 


(CaL 


18  receiving  a  salarr  of  $250  per  month  for 
services  rendered  to  the  company,  and  that  from 
and  after  October  1,  1908,  any  dividends  which 
may  be  due  him  under  that  certain  trust  agree- 
ment made  and  executed  by  the  late  Charles 
Webb  Howard  be  retained  id  accordance  with 
the  provisions  made  therein  by  which,  should 
said  F.  P.  Howard  receive  a  salary  for  services 
rendered,  said  salary  should  be  in  lieu  of  divi- 
dends that  he  might  receive  from  the  said  Cen- 
tral Trust  Company  under  the  aforesaid  trust 
agreement." 

At  the  time  of  the  adoption  of  this  resolu 
tlon  the  plaintiff  was  president  ot  the  How 
ard  Investment  Company,  and  prior  to  Its 
passage  was  made  familiar  with  Its  terms, 
The  evident.  If  not  expressed,  purpose  of  the 
resolution  was  to  provide  the  plalntlflT  with 
an  Income  of  $250  during  the  time,  at  least, 
tliat  the  shares  of  the  Howard  Investment 
Company  were  so  tied  up  la  litigation  that  no 
dividends  were  being  declared  or  paid  to  the 
trustee  wlilch  could  in  turn  by  it  be  paid  over 
to  the  plalntifl  under  the  terms  of  the  trust 
The  plaintiff  accepted  and  acted  upon  tbe 
terms  of  the  foregoing  resolution,  continuing 
to  perform  the  duties  of  president  of  the 
Howard  Investment  Company  and  regularly 
recdvlng  the  monthly  salary  named  therein 
until  he  Iiad  received  the  sum  of  $16,750  on 
account  of  his  salary  as  provided  in  said 
resolution.  In  the  month  of  May,  1914,  the 
plaintiff  instituted  this  action  against  the 
Anglo-California  Trust  Company,  which  had 
been  substituted  for  the  original  trustee,  to 
recover  the  sum  of  $17,750,  alleged  to  be 
due  him  as  the  accumulated  monthly  pay- 
ments under  the  terms  of  said  trust.  Said 
trustee  caused  the  other  ttenefldaries  of  the 
trust,  including  the  individual  respondents 
herein,  to  be  interpleaded  for  the  purpose 
of  defending  against  the  plalntifTs  claim, 
which,  if  allowed,  would  have  depleted  their 
respective  shares  of  the  properties  and  funds 
in  the  hands  of  said  trustee.  The  trial  of 
the  cause  resulted  in  a  judgment  in  favor 
of  the  respondents,  and  from  such  Judgment 
plaintiff  prosecutes  this  appeal. 

The  sole  question  presented  upon  this  ap- 
peal is  as  to  whether  the  plaintiff,  having 
accepted  the  salary  as  president  of  the  How- 
ard Investment  Company  under  the  terms 
and  conditions  specified  in  the  resolution  pro- 
viding for  the  payment  of  such  salary,  must 
be  held  to  have  thereby  waived  his  right  to 
receive  and  recover  the  aggregate  amount 
which  would  otherwise  have  been  payable  to 
Mm  by  the  trustee  under  the  terms  of  the 
trust 

[1,2]  We  are  of  the  opinion  that  the  trial 
court  rightly  resolved  this  question  in  favor 
of  the  respondents.  It  is  true  that  under 
the  peculiar  wording  of  the  proviso  in  the 
trust  instrument  above  set  forth  the  plain- 
tiff cannot  be  held  to  have  waived  any  right 
which  he  might  otherwise  have  to  receive 
compensation  for  bis  services  as  an  officer  of 
the  Howard  Investment  Company  until  such 


time  as  he  had  actually  received  the  pay- 
ments coming  to  him  as  a  beneficiary  of  said 
trust;  and  had  the  Howard  Investment  Com- 
pany voted  to  pay  and  paid  the  plaintiff  said 
salary  during  the  period  when  he  was  not  re- 
ceiving the  monthly  payments  due  him  as 
such  beneficiary,  without  the  limitations  at- 
tending the  allowance  and  receipt  of  such 
salary  in  the  foregoing  resolution,  the  plain- 
tiff's right  of  recovery  in  this  action  would 
have  been  unassailable.  But  such  was  not 
the  case;  and  while  it  is  true  that  the  origi- 
nal trustee  and  the  individual  respondents 
herein  were  not  parties  to  the  contract  con- 
tained in  the  resolution  providing  for  the 
payment  of  a  salary  to  plaintiff  as  president 
of  the  Howard  Investment  Company,  yet  the 
interrelation  of  the  parties  was  such  that 
said  resolution  cannot  be  otherwise  construed 
than  as  intended  to  substitute  the  monthly 
salary  which  the  plaintiff  was  to  receive  there- 
under for  the  monthly  sum  he  was  otherwise 
entitled  to  receive,  but  was  not  as  yet  receiv- 
ing, from  the  trustee,  and  that,  when  plaintiff 
undertook  to  perform  the  duties  of  president  of 
the  Howard  Investment  Company  for  the 
monthly  salary  to  be  allowed  him  under  the 
limited  terms  of  said  resolution,  be  must  be 
understood  to  have  agreed  to  waive  his  right 
to  receive  his  monthly  stipend  from  the  trus- 
tee while  such  salary  was  being  paid,  and,  in 
view  of  the  interrelation  of  the  parties,  it 
must  also  be  held  that  this  was  a  waiver 
made  expressly  for  the  direct  benefit  of  the 
trustee  and  of  the  other  ultimate  benefici- 
aries of  the  funds  and  properties  of  the  trust. 
This  being  so,  the  contract  embraced  In  said 
resolution  was  one  the  terms  and  limitations 
of  which  the  said  trustee  and  the  other  bene- 
ficiaries of  the  trust  would  be  entitled  to 
enforce,  and  successfully  assert  the  benefits 
of  in  this  action.  Section  1559,  Civ.  Code; 
Bacon.  V.  Davis,  9  Cal.  App.  83,  98  Pac.  71; 
Washer  v.  Independent  M.  &  D.  Co.,  142  Cal. 
702,  78  Pac.  654 ;  Goff  v.  Ladd,  161  Cal.  257, 
118  Pac.  792. 

For  the  foregoing  reasons,  the  judgment  la 
affirmed. 

We   concur:     LENNON,    P.    J.;     KERRI- 
GAN, J. 


CAPUCHINO    LAND    CO.    v.    BOARD    OF 
TRUSTEES  OP  CITY  OF  SAN  BRUNO 
et  aL    (Civ.  1984.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   July  5,  1917.    Rehearing  Denied 
by  Supreme  Court  Sept  1,  1917.) 

1.  MONICIPAL  COBPORATIONS  «=>33(8)— AN- 
NEXATION Pboceedinos  —  Wbit  or  Review. 
Under  St  1889,  p.  358,  with  reference  to  in- 
clusion of  inhabited  territory  within  corporate 
limits,  the  actions  of  the  board  of  trustees  of  a 
city  in  determining  whether  a  petition  for  annex- 
ation is  sufficient  are  judicial,  and  may  be  re- 
viewed by  a  writ  of  review. 
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2.  MUN1CIP4I,     COKPOBATIONS     «=)33(8)— AN- 
NEXATION Proceedings— Whit  of  Review. 

Whether  territory  sought  to  be  brought  with- 
in the  boundaries  of  the  city  by  an  annexation 
election  is  inhabited  territory  within  St  1889, 
p.  358,  is  a  question  which  the  electors  ought 
rightly  be  left  to  decide,  but  when  a  case  is  pre- 
aented  in  which  the  tract  sought  to  be  included 
has  not  a  house  upon  it,  and  consists  of  grazing 
or  marsh  land  and  falls  clearly  without  the  stat- 
ute, the  determination  of  the  governing  officers 
of  the  adjacent  municipality  bringing  such  an 
area  within  its  boundaries  should  be  a  subject  of 
inquiry  through  a  writ  of  review. 

3.  Municipal    Cobpobationb    «=929(4)— As- 
MEXATioN— "Inhabited  Tebbitort. 

A  compact^  uninhabited,  rectangular  body 
of  land  embracing  1,890  acres,  consisting  entire- 
ly of  grazing,  marsh,  and  tide  lands,  separated 
from  inhabited  parts  of  the  city  by  railroads, 
and  not  subdivided  or  intersected  by  streets,  is 
not  "inhabited  territory"  within  the  meaning  of 
St  1889,  p.  858,  providing  for  the  annexation  of 
inhabited  territory. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Inhabited  Terri- 
tory.] 

Appeal  from  Superior  Court,  San  Mateo 
County;  Jobn  L.  Hudner,  Judge. 

Writ  of  review  by  the  Gapuchlno  Land 
Company  against  the  Board  of  Trustees  of 
the  City  of  San  Bruno  and  others.  Judgment 
for  petitioner,  and  defendants  appeal.  Af- 
firmed. 

Mason  &  Locke,  of  San  Francisco,  and 
Klrbrlde  &  Gordon,  of  San  Mateo,  for  ap- 
pellants. Arthur  H.  Redlngton,  of  San  Fran- 
cisco, for  respondent 

RICHARDS,  J.  This  is  an  appeal  from 
the  judgment  In  petitioner's  favor  upon  a 
hearing  of  its  application  for  a  writ  of  re- 
view, wherein  the  petitioner  sought  to  have 
reviewed  and  annulled  the  action  of  the 
iKiard  of  trustees  of  the  city  of  San  Bruno 
in  calling  and  holding  an  election  for  the 
proposed  annexation  of  certain  territory  to 
and  its  inclusion  within  the  corporate  bound- 
aries of  said  municipality. 

The  election  was  called  and  held  under  the 
provisions  of  the  act  of  1889  (Stats.  1889,  p. 
358)  providing  a  method  for  the  inclusion  of 
outside  inhabited  territory  within  the  cor- 
porate limits  of  municipalities.  The  lands  of 
the  petitioner  sought  to  be  made  the  sub- 
ject of  such  inclusion  witliln  the  corporate 
limits  of  the  dty  of  San  Bruno  con&lated  of 
a  tract  of  land  ^ing  adjacent  to  the  eastern 
boundary  of  Its  present  corporate  limits,  com- 
prising 1,890  acres  in  one  rectangular  piece, 
and  ertending  thence  eastward  to  and 
some  distance  into  the  tidewaters  of  the  bay 
of  San  Francisco.  This  particular  tract  is 
entirely  uninhabited,  but  adjacent  to  It,  lying 
across  the  raUroad  tracks  which  run  along  a 
portion  of  its  western  line,  is  another  and 
separate  tract  of  land  comprising  62  acres 
and  known  as  Lomita  Park,  whlcb  has  been 
subdivided  and  sold  in  small  lots,  and  which 
Is  inhabited  by  a  population  of  190  persons. 


The  dty  of  San  Bruno  was  incorporated  as  a 
dty  of  the  sixth  class  in  December,  1914. 
In  the  month  of  June,  1915,  the  board  of 
trustees  of  the  said  dty  received  a  petition 
containing  111  signatures  of  persons  assert- 
ing themselves  to  be  and  constitute  the  nec- 
essary one-flfth  of  the  qualified  electors  of 
the  municipality  required  by  the  statute, 
whidi  petition  described  the  territory  sought 
to  be  included  within  the  limits  of  the  mu- 
nicipality through  the  holding  of  an  annexa- 
tion election,  and  which  description  embraced 
the  lands  of  the  petitioner.  The  board  of 
trustees  of  said  city  entertained  said  petition, 
dedded  that  it  was  suffident  in  point  of  sig- 
natures and  description  to  require  the  call- 
ing of  such  election,  and  then  proceeded  in 
accordance  with  the  directions  of  the  statute 
to  call  and  hold  the  same.  The  Jurisdiction 
of  said  board  so  to  do  was  the  subject  of 
successful  assault  in  this  proceeding  before 
the  trial  court,  and  from  its  Judgment  an- 
Dulllng  the  proceedings  for  the  calling  and 
holding  of  such  election  the  present  appeal 
has  been  taken. 

The  chief  and  vital  point  urged  by  the  pe- 
titioner before  the  trial  court  and  insisted 
upon  on  this  appeal  is  that  the  face  of  the 
record  discloses  and  the  fact  is  that  the  said 
lands  of  the  petitioner  constitute  a  segre- 
gated uninhabited  territory  which  is  of  such 
comparative  area  and  so  situated  as  not  to 
be  susceptible  of  being  brought  within  the 
Intent  and  meaning  of  the  term  "uninhabited 
territory"  as  employed  in  the  statute  of  1889, 
and  hence  that  its  annexation  either  by  It- 
self, or  by  the  attempted  Inclusion  within  the 
same  description  with  Itself  of  anoOier  and 
separate  Inhabited  area,  was  beyond  the  ju- 
risdlction  of  said  board  of  trustees  of  the 
dty  of  San  Bruno. 

The  answer  which  the  appellants  make  to 
this  contention  is  twofold;  the  first  being 
that  the  action  of  the  said  board  of  trustees 
In  the  matter  of  the  calling  and  holding  of 
the  election  in  question  is  not  Judicial  in  its 
character  but  is  purely  adminiatrative,  and 
hence  not  the  subject  of  review  of  this  pro- 
ceeding, and  this  for  the  reason  that  the 
statute  under  which  the  election  was  called 
and  held  gives  to  the  governing  bodies  of 
municipalities  no  discretion  in  the  matter  of 
calling  and  holding  an  annexation  election 
upon  the  presentation  of  a  proper  petition 
therefor,  signed  by  the  requisite  quota  of 
electors,  and  containing  the  proper  descrip- 
tion of  the  territory  to  be  embraced  within 
the  boundaries  of  the  dty,  and  it  is  there- 
fore argued  that  the  writ  of  quo  warranto 
would  be  the  proper  and  only  remedy  for  the 
acts  of  the  appellants  of  which  the  petitioner 
herein  complains. 

[1]  As  to  this  contention  we  are  clearly 
of  the  opinion  that,  while  it  is  true  that  the 
statute  in  question  reposes  uo  discretion  in 
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the  board  of  trustees  as  to  the  matter  of 
Issuing  Its  call  for  an  annexation  election  up- 
on the  presentation  of  a  properly  signed  and 
worded  petition  therefor,  and  that  its  acts 
in  the  premises  from  that  time  forth  would 
be  administrative,  and  hence  not  the  proper 
subject  of  review  in  this  proceeding,  yet  the 
initial  action  of  the  board  of  trustees  in  de- 
termlninig  whether  a  petition  in  all  respects 
su£Sclent  to  set  in  motion  the  compulsions  of 
the  statute  in  the  matter  of  calling  and  hold- 
ing sucti  election  had  been  presented  before 
it  vras  essentially  Judicial  in  Its  nature,  and 
hence  was  and  Is  the  proper  subject  of  review 
in  this  proceeding.  The  controlling  author- 
ities sustaining  this  view  are  Stumpf  v.  Bd. 
of  Supervisors,  131  Cal.  364,  63  Pac.  663, 
82  Am.  St.  Rep.  350;  Great  Western  Power 
Co.  V.  PiUsbury,  170  Cal.  180,  149  Pac.  35; 
People  V.  Oakland,  123  Cal.  598,  56  Pac.  445; 
Levee  District  t.  Farmer,  101  Cal.  178,  35 
Pac.  569,  23  L,  R.  A.  388;  People  v.  Ontario, 
148  Cal.  625,  84  Pac.  205. 

The  case  of  Frederick  v.  City  of  San  Luis 
Obispo,  118  Oal.  392,  50  Pac.  661,  cited  in  the 
closing  brief  of  appellants,  is  not  in  conflict 
with  the  rule  adhered  to  in  the  foregoing 
cases,  for  that  was  a  proceeding  in  manda- 
mus to  compel  the  holding  of  an  election  aft- 
er the  presentation  of  a  proper  petition  there- 
for; and  the  question  of  the  nature  of  the 
action  of  the  dty  officials  in  passing  upon 
the  sufficiency  of  the  petition  itself  was  not 
the  subject  of  inquiry  or  decision  in  tttat  case. 

[2]  The  second  and  final  contention  of  the 
appellants  is  that  the  question  as  to  whether 
or  not  the  territory  sou^t  to  be  brought 
within  the  boundaries  of  the  city  by  the  an- 
nexation election  is  inhabited  territory  with- 
in the  meaning  and  intent  of  the  statute  of 
1889  is  a  purely  political  question,  to  be  de- 
termined in  the  first  instance  by  the  electors 
presenting  the  petition,  by  the  board  of  trus- 
tees in  their  adoption  of  the  proposed  bound- 
aries of  the  enlarged  city,  and  finally  by  the 
voters  themselves  within  the  prescribed  ter- 
ritory sought  to  be  annexed,  and  that  as  to 
such  determination  the  courts  have  no  right 
to  interfere. 

While  it  is  true  that  the  question  as  to 
whether  certain  territory  lying  adjacent  to  a 
municipality  and  sou^t  to  be  embraced 
within  its  boundaries  is  or  is  not  inhabited 
territory  within  the  Intent  and  meaning  of 
the  statute  of  1889  would,  in  many  cases, 
be  a  difficult  question  to  determine,  owing  to 
the  fact  that  the  suburbs  of  cities  frequently 
embrace  areas  more  or  less  thinly  populated, 
with  c(Histderable  stretches  sometimes  of  va- 
cant lots  or  lands,  and  that  in  such  cases  the 
determination  of  the  question  as  to  whether 
the  areas  sought  to  be  embraced  within  the 
dty  are  sufficiently  inhabited  so  as  to  be 
properly  Included  within  it,  is  one  which  the 
electors  occupying  said  areas  should  rightly 
be  left  to  decide,  still,  when  a  case  is  pre- 
sented In  which  the  particular  tract  of  land 


sought  to  be  included  Is  of  sudi  size,  area, 
location,  isolation,  and  state  of  unlnhabltan- 
cy  as  to  render  it  perfectly  apparent  that  it 
falls  clearly  without  and  beyond  the  scope 
and  intent  of  the  statute  of  1889  permitting 
only  inhabited  areas  to  be  embraced  within 
its  provisions  for  the  holding  of  annexation 
elections,  in  such  a  case  we  are  satisfied  that 
the  determination  of  the  governing  officials 
of  the  adjacent  municipality  to  bring  such  an 
area  within  its  civic  boimdaries  should  be 
the  subject  of  inquiry  through  the  writ  of 
review. 

[8]  The  record  seems  to  us  to  show  that 
this  is  one  of  those  cases.  The  tract  of  land 
sought  to  be  included  vrlthin  the  expanded 
boundaries  of  the  city  of  San  Bruno  is  a 
compact  rectangular  body  of  land  embracing 
1,890  acres,  which  has  apparently  never  been 
subdivided  or  Intersected  with  streets,  has 
not  a  house  umn  it,  and  consists  entirely  of 
grazing,  marsh,  and  tide  lands.  It  is  sepa- 
rated from  the  Lomita  Park  tract  by  the 
tracks  of  the  Southern  Pacific  Railroad  and 
of  the  San  Francisco  &  San  Jose  Railroad, 
so  that  the  inhabitants  of  the  Lomita  Park 
tract  cannot  by  any  stretch  of  reasoning  be 
said  to  be  inhabitants  of  the  larger  area  ad- 
jacent. In  no  reasonable  sense  can  it  be  said 
that  this  tract  of  land,  which  from  the  map 
appears  to  be  almost  if  not  quite  as  large  as 
the  present  dty  of  San  Bruno,  when  regarded 
as  a  unit,  be  said  to  be  Inhabited,  nor  to 
have  any  electors  within  Its  boundaries  to 
whom  the  question  of  its  annexation  to  the 
city  of  San  Bruno  could  have  been  submitted 
under  the  terms  of  the  statute  of  1889.  This, 
being  so,  there  is  no  room  for  the  application 
of  the  principles  enuncl&ted  in  the  case  of 
the  People  v.  City  of  Los  Angeles,  151  CaL 
220,  97  Pac.  311,  to  the  facts  <tf  the  case  at 
bar.  On  the  other  hand,  the  language  of  the 
Supreme  Court  in  the  very  recent  case  of 
People  V.  Van  Nuys  Lighting  District,  173 
Cal.  792,  162  Pac.  97,  has  a  very  apt  and 
direct  bearing  on  the  facts  of  the  instant 
case: 

"The  only  fair  and  reasonable  construction  of 
tiie  act  18  that  districts  for  which  it  provides 
are  intended  to  be  limited  territorially  to  the 
town  or  village  whose  residents  and  taxpayers 
petitioned  therefor.  Doubtless  the  board  of  su- 
pervisors  would  have  much  discretion  upon  the 
question  whether  or  not  an^  particular  parcel 
of  land  could  reasonably  be  mcluded  as  part  of 
'such  town  or  village.  The  courts  should  be  loth 
to  set  aside  the  proceeding  for  error  in  this  par- 
ticular, and  would  not  do  so  unless  the  unwar- 
ranted inclnsion  is  clear.  Here  there  can  be  no 
doubt.  The  area  included  without  authority  is 
so  vast  that  it  can  only  be  regarded  as  a  plain 
disregard  of  the  statute." 

7%e  foregoing  views  gain  an  added  force 
from  consideration  of  the  fact  that  the  state 
Legislature  has  provided  two  distinct  meth- 
ods for  the  incorporation  of  additional  terri- 
tory within  the  boundaries  of  munidpalities. 
One  of  these  Is  embraced  in  the  statute  of 
1889  under  which  the  dty  of  San  Bruno  at- 
tempted to  a<^  In  the  proceeding  under  re- 
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view.  That  statute,  as  we  have  seen,  Is  con- 
fined In  Its  application  to  territory  which, 
tbken  as  a  whole,  may  be  fairly  said  to  be 
Inhabited.  The  other  method  Is  to  be  found 
embraced  within  the  terms  of  the  act  of  1899 
(Stats.  1899,  p.  37),  which  has  application  to 
the  annexation  of  uninhabited  lands  to  mn- 
nlclpalltles,  and  which  provides  for  a  pro- 
ceeding before  the  board  of  supervisors  of 
the  county  wherein  such  lands  are  located. 
In  which  proceeding  the  owner  or  owners  of 
the  acreage  proposed  to  be  included  may  be 
heard  to  protest  ^ectlvely,  if  they  so  desire, 
against  the  inclusion  of  such  lands.  It  seems 
to  us  clear  that  the  lands  of  the  petitioner 
in  this  proceeding  are  of  such  a  character  as 
to  the  state  or  want  of  their  inhabitancy  as 
to  be  only  the  subject  of  Inclusion  within 
the  corporate  boundaries  of  the  city  of  San 
Bruno  through  the  operation  of  this  latter 
act,  and  that  the  attempt  of  the  board  of 
trustees  of  said  city  to  bring  them  within 
the  scope  of  the  operation  of  the  statute  of 
1889  was  beyond  the  Jurisdiction  of  said 
board,  and  that  it  was  within  the  proper 
scope  and  power  of  the  court  to  annul  their 
proceedings  taken  in  that  behalf  through  the 
medium  of  a  writ  of  review. 

This  conclusion  renders  unnecessary  a  con- 
sideration of  the  other  points  relied  upon  by 
the  respondents  herein. 

Judgment  affirmed. 

We  concur:  BOBRRIGAN,  J.;  BBASLT, 
Judge  pro  tern. 


PEOPLE  V.  CALIFORNIA  SAFE  DEPOSIT 
&  TRUST  CO.  et  al.     (Civ.  2066.) 

(Diatrict  Oonrt  of  Appeal,  First  District,  Cali- 
fornia.   July  7,  1917.) 

1.  COBFOBATIORS  «=9666(1)  —  LjERS   «s»4  — 

Ci.Anc»— Pbefebbncbs. 
By  agreement  a  lease  was  canceled  and  a 
new  lease  issued  to  a  corporation  which  agreed 
in  writing  to  pay  the  former  lessee  an  agreed 
amoant  per  month.  The  corporation  became  in- 
solvent and  the  lessor  compromised  her  claim 
against  the  corporation  and  secured  a  cash  pay- 
ment. Beld,  that  the  former  lessee's  claim  to 
the  monthly  installments  was  not  a  preferred 
claim,  nor  could  a  lien  be  Imposed  therefor  on 
the  lessor's  property. 

2.  cobfobations  «s»563  —  inbolvkhot  — 
Claims— Interest. 

Where  the  assets  of  the  insolvent  corpora- 
tion will  pay  its  obligations  in  full,  a  mditor 
aboold  be  allowed  interest  upon  his  claim  on  a 
written  contract,  from  the  date  of  the  respective 
sums,  iij  view  of  Civ.  Code,  g  1917,  providing 
for  interest  upon  aU  moneys  wliich  liavs  become 
dne  upon  any  instrument  in  writing. 

Appeal  ftom  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Scawell, 
Judge. 

Action  by  the  People,  etc.,  against  the 
California  Safe  Deposit  &  Trust  Company, 
a  corporation,  aqd  others.  In  whieh  Qeorge  8. 
Smith  intervened.    From  the  Judgment  the 


int»vener  appeals.    Modified,  and  cause  re- 
manded. 

Arthur  Crane,  of  San  Francisco,  for  ap- 
pellant De  Laveaga  &  Magee,  of  San  Fran- 
cisco, for  respoQ(^ent8. 

RICHARDS,  J.  In  this  action,  originally 
instituted  for  the  purpose  of  having  the  de- 
fendant California  Safe  Deposit  &  Trust 
Company  declared  an  insolvent  corporation 
and  for  the  administration  of  Its  assets,  the 
appellant  herein  Intervened,  setting  up  cer- 
tain facts  upon  which  be  claimed  to  be  enti- 
tled to  recover  Judgment  for  the  sum  of  $2,- 
000  and  interest,  and  to  have  certain  other 
and  further  relief. 

The  facts  out  of  wliich  his  claim  arose 
are  substantially  undisputed,  and  are  as  fol- 
lows: During  the  month  of  July,  1906,  the 
appellant  was  a  lessee  for  a  term  of  years 
of  one  Leonide  0.  Auzerais  of  certain  prem- 
ises described  in  his  petition.  The  Califor- 
nia Safe  Deposit  &  Trust  Company  desired 
to  secure  a  lease  of  said  premises  for  Its  own 
uses.  Accordingly  Mra  Auzerais,  the  appel- 
lant, and  the  representatives  of  said  corpo- 
ration came  together  In  an  understanding 
whereby  the  ai^ellant's  lease  was  canceled 
and  a  new  lease  was  made  by  Mrs.  Auzerais 
to  the  corporation  for  a  term  of  five  years 
with  certain  privileges  of  renewal.  As  the 
consideration  for  the  cancellation  of  the  ap- 
pellant's lease  the  said  corporation  entered 
Into  an  agreement  with  him,  whereby  it 
agreed  to  pay  him  ^200  per  month  for  the 
period  of  the  five-year  term  of  its  lease,  and 
in  the  event  of  its  renewal  to  pay  him  said 
sum  of  ^200  per  month  during  the  further 
period  of  five  years.  There  were  certain 
other  agreements  not  material  to  this  con- 
troversy In  view  of  later  developments.  In 
the  latter  part  of  the  year  1907,  the  said 
corporation  became  Insolvent,  and  this  ac- 
tion was  Instituted  by  the  state  of  California 
for  the  administration  of  Its  affairs.  Not 
long  thereafter  Mrs.  Auzerais  applied  to  the 
court  in  which  said  proceeding  was  pending 
for  leave  to  bring  an  action  in  ejectment 
against  said  insolvent,  alleging  the  termi- 
nation of  Its  lease  through  the  insolvent's 
failure  to  comply  with  Its  terms.  The  court 
denied  her  petition,  but  permitted  the  receiv- 
er to  compromise  the  matter  with  her  by  a 
surrender  of  the  premises  and  a  cash  pay- 
ment of  $4,000.  Thereafter  the  appellant 
filed  his  petition  in  said  court,  asking  fbr 
certain  relief  under  the  terms  of  his  foregoing 
agrreement  His  first  prayer  was  for  the 
payment  to  him  of  a  sum  of  $2,000,  with  In- 
terest at  tlie  rate  of  T  per  cent  per  annum 
from  the  dates  ■ot  the  respective  monthly 
payments  aggregating  said  sum  fell  due ;  and 
for  an  accounting  as  to  such  further  amounts 
as  might  be  found  due  under  his  agreement 
with  the  insolvent  corporation;  that  such 
sums  should  constitute  and  be  a  preferred 
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claim  against  said  Insolvent,  and  should  also 
be  decreed  to  be  a  lien  on  tbe  said  property 
of  Mrs.  Auzerais.  The  trial  court  found 
that  there  was  due  to  the  appellant  the  prin- 
cipal sum  of  $1,535  upon  his  agreement  with 
^Id  corporation,  and  gave  Judgment  for  said 
amount  as  a  common  claim,  to  be  paid  in  the 
same  manner  as  other  common  claims  in  due 
course  of  the  liquidation  of  the  afCairs  of  the 
corporation;  but  the  trial  court  refused  to 
allow  the  appellant  any  interest  on  the  sums 
of  monthly  accruing  payments  aggregating 
the  said  sum  for  which  it  gave  Its  Judgment 
in  appellant's  favor,  and  also  denied  the 
prayer  of  the  appellant  to  have  the  said 
claim  made  a  preferred  claim  or  to  have  the 
same  Imposed  as  a  lien  upon  tbe  property  of 
Mrs.  Auzerais. 

[1]  We  are  entirely  satisfied  that  in  so  far 
as  the  Judgment  of  tiie  trial  court  refused  to 
give  preference  to  the  appellant's  claim,  and 
declined  to  impose  it  as  a  lien  upon  Mrs. 
Auzerais'  property,  its  Judgment  was  correct, 
and  hence  will  not  be  disturbed  upon  this 
appeal;  and  in  so  far  as  its  said  Judgment 
awarded  to  the  appellant  the  sum  of  $1,535 
and  no  more  as  the  principal  sum  due  him 
upon  his  agreement  with  the  corporation.  Its 
conclusions  are  also  correct;  but  as  to  the 
right  of  the  appellant  to  have  Interest  allow- 
ed upon  his  claim  we  think  the  trial  court 
was  in  error. 

[2]  The  appellant's  right  to  Interest .  is 
based  upon  section  1917  of  the  Civil  Code,  by 
which  interest  at  the  legal  rate  of  7  per 
cent,  is  payable  upon  all  moneys  that  have 
become  due  upon  any  instrument  in  writing. 
This  right  of  the  appellant  is  as  substan- 
tial as  his  right  to  receive  the  principal  sum 
due  him  upon  such  written  agreement  The 
Bank  Act  of  California  is  silent  upon  the 
subject  of  the  power  of  the  court  in  the  mat- 
ter of  the  allowance  of  interest  upon  claims 
against  an  Insolvent  corporation.  The  cases 
to  which  we  are  referred  by  the  respondent 
are  cases  arising  either  under  statutes  ex- 
pressly providing  that  no  interest  shall  be 
allowed  upon  such  claims,  or  dealing  with 
instances  where  the  assets  of  the  insolvent 
are  shown  to  be  iasufbcient  to  meet  its  ob- 
ligations in  full,  including  Interest.  In  the 
case  before  us  the  record  nowhere  discloses 
that  the  assets  of  the  insolvent  corxwration 
will  not,  under  prudent  management,  pay  its 
obligations  in  full;  and,  this  being  so,  we 
think  the  better  rule  is  that  adhered  to  in 
tbe  case  of  American  Iron  &  Steel  Co,  y. 
Seaboard  Railroad  Co.,  233  U.  S.  261,  34  Sup. 
Ct.  502,  58  L.  Ed.  949,  that  Interest  should  be 
allowed  on  all  claims  during  receivership, 
and  that  if,  as  a  result  of  good  fortune  or 
good  management,  the  estate  shall  finally 
prove  sufficient,  both  interest  and  principal 
should  be  and  would  be  paid  in  full. 

In  the  case  before  us  tbe  Judgment  merely 
e«itabllshes  the  status  and   amount  of  the 


claim,  leaving  its  settlement  to  await  the 
ultimate  distribution  of  the  assets  of  the 
corporation.  We  are  therefore  of  the  opin- 
ion that  the  Judgment  should  be  so  modiHed 
as  to  provide  for  the  allowance  of  interest 
upon  the  appellant's  claim  from  the  date 
the  respective  sums  making  up  its  aggregate 
became  due  and  payable,  and  that  the  cause 
be  remanded  to  the  trial  court  for  tbe  pur- 
pose of  making  such  modification,  and  that 
otherwise  the  Judgment  should  be  affirmed. 
It  is  so  ordered. 

We  concur:    KERRIGAN,  J.;    BEASLY, 

Judge  pro  tern. 


McGAVm  V.   SAN  FRANCISCO  PROTES- 
TANT ORPHAN  ASYLUM  SOC. 
etal.    (Civ.  2041.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  22,  1817.    Rehearing  Denied 
by  Supreme  Court  Aug.  20,  1917.) 

1.  EXBCUTOBS  AND  Adhinibtkatobs  ®=>315(4) 
— Deceee  of  Dibtbibution— Sxttiho  Abidk 

— MZBTAKE. 

A  decree  of  distribution  of  an  estate  will 
not  be  set  aside  unless  tbe  fraud  or  mistake  on 
account  of  which  the  relief  is  prayed  is  extrin- 
sic or  collateral  to  matter  which  was  tried  by 
court. 

2.  EXECTJTOBS  AND  Aduinistbatobs  ®=3315(4) 
— Decree  of  Dibtbibution — Setting  Aside 
— Mistake  as  to  Extrinsic  Matter. 

Where,  owing  to  negligent  failure  of  attor- 
ney for  executors  to  apprehend  effect  o^  Civ. 
Code,  §  1313,  making  charitable  bequest  void  be- 
cause testator  died  within  SO  days  of  making 
will,  and  negligence  of  executors  who  knew  of 
that  effect,  but  signed  petition  for  distribution 
without  reading  it,  estate  was  distributed  ac- 
cording to  will,  decree  of  distribution  will  not 
be  set  aside  at  suit  of  heir,  where  she  knew  that 
provisions  were  void,  but  did  not  object,  relying 
on  executors  and  their  attorney  to  procure  prop- 
er distribution,  since  her  inattention  does  not 
constitute  excusable  neglect  from  consequence  of 
which  court  will  grant  reliet 

3.  Exbctttobb  and  Aduinistbatobs  ®3>819(6) 
—  Decree  of  Distribution  —  Conclusive- 
ness. 

Decree  of  distribution  of  an  estate  is  a  judg- 
ment  in  rem,  and,  though  erroneous,  is  as  con- 
clusive a^inst  one  who  fails  to  appear,  having 
opportunity  to  do  so,  as  it  is  against  party  whose 
fault  produced  the  error. 

Appeal  from  Superior  Court,  Alameda 
County;    WilUam  H.  Waste,  Judge. 

Action  by  Kate  McCavin  against  the  San 
Francisco  Protestant  Orphan  Asylum  Society 
and  others.  From  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

Charles  W.  Slack  and  Chauncey  S.  Good- 
rich, both  of  Saa  Francisco,  for  appellant 
San  Firandsco  Protestant  Orphan  Asylum 
Soc.  Aaron  L.  Saplro,  of  San  Francisco,  for 
appellant  Pacific  Hebrew  Orphan  Asylum  A 
Home  Soc.  W.  H.  Barrows,  of  San  Francis- 
co, for  appellant  Roman  Catholic  Orphan 
Asylom  of  San  Francisco.  Gibson  &  Wool- 
ner,  of  Oakland,  for  respondent.  Fitzgerald, 
Abbott  &  ]Beardsley,  of  Oakland,  for  defend- 
ants Fitzslnunons  and  Barry. 
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KEBBIGAN,  3.  Tbte  Is  an  appe&I  from  a 
Judgment  settliig  aside  a  decree  of  dlstrlba- 
tloii,  and  from  an  order  denying  a  motion 
for  a  new  trial.  On  March  6,  1909,  Charlea 
Iiouis  Scrimger  died,  leaving  surviving  him 
as  his  only  heirs  Nancy  Scrimger,  his  moth- 
er, and  Kate  McGavin,  fala  sister,  the  plaln- 
tur.  On  Febrtiary  20th  of  the  same  year — 
less  than  30  days  prior  to  bis  death — ^he  ex- 
ecuted his  will,  by  the  terms  of  which  he  be- 
queathed the  bulk  of  his  estate  to  his  execu- 
tors as  trustees  under  a  trust  created  thereby. 
The  trust  thus  created  was  to  terminate  upon 
the  death  of  either  the  mother  or  sister,  when 
two-thirds  of  the  trust  estate  was  to  be  dis- 
tributed to  the  survivor  of  them,  and  the 
•  remaining  third  to  certain  charitable  insti- 
tntiobs,  tliree  of  which  are  the  appellants 
herein.  Admittedly  these  charitable  bequests 
failed  by  reason  of  the  testator  dying  with- 
in a  period  of  30  days  of  the  making  of  his 
will,  but  nevertheless  the  probate  court,  on 
January  5,  1911,  distributed  the  estate  of 
Charles  Louis  Scrimger  In  accordance  with 
the  terms  of  his  will,  including  those  ren- 
dered void  by  reason  of  the  provisions  of  sec- 
tion 1313  of  the  Civil  Code.  From  this  de- 
cree no  appeal  was  taken.  On  March  20, 
1012,  Nancy  Scrimger  died.  Thereafter  de- 
mand was  made  by  Kate  Scrimger,  the  sur- 
vivor under  the  terms  of  the  trust,  that  the 
whole  of  the  estate  be  given  to  her  by  the 
trustee.  This  demand  was  refused,  and  this 
suit  was  brought  by  her,  praying  for  a  decree 
declaring  void  the  provision  of  the  decree  of 
distribution  theretofore  made  and  ontereU, 
by  which  one-third  of  the  estate  was  decreed 
to  go  to  said  charitable  institutions,  and 
that  the  trustees  be  declared  to  hold  such  in- 
terest in  truRt  for  plaintiff.  The  trustees  an- 
swered, admitting  the  allegations  of  the  com- 
plaint, and  prayed  for  such  a  decree  as  might 
be  proper  In  the  premises ;  but  the  charitable 
institutions  by  their  answer  denied  plaintiff's 
right  to  any  relief,  and  claimed  ownership 
of  said  one-third  of  said  estate.  Judgment 
was  rendered  for  the  plaintiff,  by  which  It 
was  declared  that  the  decree  of  distribution 
In  the  e-state  of  Charles  Louis  Scrimger,  in 
so  far  as  it  purported  to  distribute  one-third 
of  such  estate  to  charitable  institutions,  was 
void.  From  such  Judgment  and  the  order 
denying  a  new  trial  this  appeal  la  taken  by 
the  three  Institutions  above  named. 

The  respondent's  claim  to  the  equitable  re- 
lief thus  granted  Is  based  upon  allegations 
to  the  effect  that  she  and  her  mother,  In  the 
tatter's  lifetime,  believed  that  the  probate 
court,  the  executors  and  their  attorney  would 
secure,  a  proper  distribution  in  accordance 
with  law,  and  not  as  the  testator  had  at- 
tempted to  provide  In  his  void  bequest,  and 
upon  the  contention  that  their  neglect  In  fall- 
ing to  make  an  examination  to  see  If  this 
had  been  done  is  excusable.  The  evidence 
shows  that  the  plaintiff  and  her  mother  were 
represented  by  attorneys  in  the  probate  of 


the  Scrimger  estate  for  a  year  and  a  half 
after  the  probate  proceedings  were  Institut- 
ed; and  the  trial  court  In  its  findings  de- 
clared that  the  attorney  for  the  executors  at 
all  times  knew  that  the  testator  died  within 
80  days  after  the  making  of  his  wiU,  but  did 
not  realize  the  effect  of  tliis  fact  on  the  be- 
quest until  after  the  death  of  Nancy  Scrim- 
ger. The  findings  disclose  further  that  at 
the  date  of  the  probate  of  the  will  it  was 
known  to  the  executors,  to  Nancy  Scrimger 
and  the  plaintiff  herein,  as  also  to  the  attor- 
neys of  these  ladles,  that  the  will  contained 
a  void  provision.  It  thus  aflBrmatWely  ap- 
pears that  all  of  the  Interested  parties,  ex- 
cept the  attorney  for  the  executors,  knew 
both  the  fact  and  the  legal  effect  thereof. 
Notwithstanding  this,  the  attorney  for  the 
executors,  unaware  of  or  not  realizing  the 
invalidity  of  the  bequest,  prepared  and  pre- 
sented a  petition  for  final  distribution  con- 
forming to  the  provisions  of  the  will,  which 
petition  was  signed  by  the  executors  without 
having  been  first  read  by  them.  No  fraud 
Is  charged  or  found  in  the  procurement  of 
the  decree,  the  Judgment  of  the  trial  court 
herein  bemg  based  solely  on  the  mistake 
of  the  attorney  for  the  executors  as  above 
narrated. 

[1]  It  Is  the  contention  of  the  arpellants 
that  equity  will  not  relieve  against  an  er- 
roneous Judgment  or  decree  on  the  ground 
that  it  Is  erroneous  unless  It  appears  that 
the  parties  seetdng  such  relief  could  not 
avail  themselves  of  their  defense  in  an  ac- 
tion at  law,  or  that  they  were  prevented  from 
doing  so  by  fraud,  accident,  or  mistake  with- 
out fraud  or  negligence  on  their  part.  Under 
what  circumstances  a  decree  of  distribution 
Is  subject  to  review  In  equity  Is  elaborately 
pointed  out  by  Mr.  Justice  Shaw  In  Bacon  v. 
Bacon,  150  Cal.  477,  89  Pac.  317,  where  the 
cases  in  this  and  other  Jurisdictions  are  care- 
fully reviewed  and  considered.  Plaintiff's 
attorneys  have  cited  us  to  that  ease  as  au- 
thority in  support  of  the  Judgment.  We  can- 
not subscribe  to  their  interpretation  of  that 
authority.  As  we  read  the  decision  the  con- 
clusion reached  by  the  learned  Justices  Is  to 
the  effect  that,  while  a  distributee  under  an 
jrroneous  Judgment  may.  In  a  proper  case, 
be  held  as  an  Involuntary  trustee,  the  fraud 
or  mistake  forming  the  basis  of  that  relation 
and  warranting  the  granting  of  equitable  re- 
lief by  setting  aside  a  decree  must  be  extrin- 
sic or  collateral  to  the  matter  which  was 
tried  and  determined  by  the  court,  and  not 
Intrinsic.  It  is  true  that  the  relief  prayed 
for  here  was  granted  In  that  case,  but  hpon 
the  sole  ground  that  the  mistake  was  a  com- 
mon one  shared  In  toy  all  the  parties,  and 
not  caused  as  here  by  negligence  of  a  rather 
pronounced  character.  The  California  de- 
cisions, as  pointed  out  In  the  Bacon  Case, 
are  uniform  upon  the  subject.  Pico  v.  Cohn, 
91  Cal.  185,  25  Pac.  970,  27  Pac.  537,  13  L. 
B.  A.  336,  25  Am.  St  Rep.  150.     See,  also, 


M» 


Digitized  by 


Google 


184 


ler  PAOIFIC  BBPOBTBB 


(CaL 


Boantree  ▼.  Montagnek  80  OaL  App.  170,  181, 
167  Pac.  623.  The  rale  la  the  same  In  tbe 
case  of  either  fraud  or  mistake.  Bacon  T. 
Bacon,  supra. 

[2]  As  Instancing  wliat  extrinsic  fraud  or 
mistake  may  consist  of,  our  Supreme  Court 
haa  said  that  It  may  result  from:  (1)  Keep- 
ing the  unsuccessful  party  away  from  the 
court  by  a  false  promise  of  a  compromise; 
(2)  purposely  keeping  him  in  ignorance  of  the 
suit;  (3)  where  an  attorney  fraudulently  pre- 
tend to  represent  a  party  and  connives  at  his 
defeat;  (4)  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  Interests.  Ilco  r. 
C!ohn,  supra;  Bouutree  t.  Montague,  sitpra. 
No  such  situation  is  presented  here.  T^e 
mistake  complained  of  was  one  made  by  the 
attorney  for  the  executors,  and  was  due 
solely  to  bis  failure  to  apprehend  the  effect 
of  a  provision  of  our  drll  Code  when  applied 
to  the  facts  within  his  knowledge,  which 
failure  must  be  held  to  oonstltate  negligence. 
Plalntlfr  was  not  Induced  by  said  attorney  or 
any  oae  else  to  refrain  from  appearing  in 
the  proceeding.  It  is  admitted  that  both  she 
and  be'*  mother  at  all  times  knew  of  their 
rights,  and  tb^  bad  both  been  represented 
by  an  attorney,  who  correcOy  advised  them 
as  to  the  invalidity  of  the  provision  of  the 
will  in  question,  yet  they  both  failed  to  fol- 
low the  proceedings  In  the  estate,  and  at 
the  distribution  thereof  neglected  to  object, 
either  in  person  or  by  attorney.  This  cannot 
be  said  to  constitute  a  mistake  whldi  may 
be  corrected  by  this  proceeding.  The  one  ex- 
planation glvai  by  the  plaintiff  as  an  excuse 
for  not  so  appearing  Is  that  she  had  a  right 
to  believe  that  the  ezecntons  and  their  attor- 
ney would  procure  a  proper  and  l^al  dis- 
tribution of  the  estate.  In  this  connection 
we  are  reminded  by  the  respondent  that  tbe 
executors  exercised  a  trust  relation  towards 
the  legatees,  and  were  bound  to  the  utmost 
good  faitli  In  their  transactions  with  the 
beneficiaries.  While  this  is  true,  it  is  suf- 
ficient to  say  in  answer  thereto  that  it  is  not 
dalmed  that  they  were,  at  any  time,  guilty 
of  fraud,  or  that  they  misrepresented  any 
fact  to  the  respondent,  or  that  she  was  pre- 
vented from  availing  herself  of  the  invalidity 
of  the  bequest.  She  was  in  possession  of  all 
of  the  facts,  and  gross  Inattention  and  negli- 
gence contributed  to  the  situation  of  which 
she  complains.  Such  conduct  cannot  be  said 
to  constitute  excusable  neglect  from  the  con- 
sequence of  which  a  court  of  equity  will 
grant  the  relief  here  sought 

[3]  It  must  be  remembered  that  a  decree  of 
dlsMbutlon  is  a  judgment  In  rem,  and,  al- 
though erroneous,  is  as  conclusive  against 
one  who  falls  to  appear,  having  the  oppw- 
tunlty  so  to  do,  as  it  is  against  a  party  whose 
fault  produced  the  error.  Smith  v.  Vande- 
peer,  3  Gal.  App.  300,  85  Pac.  136;  Lynch  ▼. 
Booney,  112  Cal.  279,  44  Pac.  S65. 

In  conclusion  It  may  be  said  that.  In  the 


absence  of  the  explanatl<m  given  by  the  plain- 
tiff, tbe  conduct  of  the  parties  is  inexplicable, 
except  upon  the  theory  that  the  mother  and 
sister  of  the  deceased  had  originally  conclud- 
ed that  the  orphanages  designated  in  the 
invalid  provision  of  the  will  should  receive 
the  benefit  of  the  bounty  of  their  r^ative, . 
regardless  of  its  TUlnerability  to  attack,  and 
that  the  present  suit,  instituted  after  the 
death  of  tbe  mother,  Is  tbe  result  of  an  after- 
thought and  a  changed  attitude  on  the  part 
of  the  plaintiff.  However  this  may  be,  for 
the  reasons  heretofore  given  we  are  of  the 
opinion  that  the  plaintiff  under  the  facts  pre- 
sented is  not  entitled  to  the  relief  granted 
by  the  judgment  of  the  court  below. 

In  view  of  the  con<duslon  reached,  it  be- 
comes unnecessary  to  determine  the  question 
of  procedure  raised  by  tbe  appellants. 

The  judgment  and  order  are  reversed. 


We    concur: 
ARDS,  J. 


MJNNON,    P.    J.;      BICH- 


Ex  parte  HOI/T.    (Cr.  554.) 

(District   Court    of   Appeals,    Second   District, 

California.     July  10,  1917.) 

Habbas  Oobpus  ®s>120— CasxoDT  or  CmL- 
DBKN— Res  Adjudicata. 
A  judgment  of  the  superior  court  denying  a 
writ  of  habeas  corpus  to  obtain  the  custody  of 
petitioner's  minor  diildren  and  remanding  them 
to  tbe  custody  of  the  respondents  was  res  ad- 
judicata in  a  Bub8e<]uent  habeas  corpus  petition 
In  the  appellate  district  court  to  obtain  their 
custody  on  tho  game  grounds  and  tbe  same  facts, 
as  the  proceeding  is  in  its  nature  civil  and  not 
criminal. 

Petition  for  habeas  corpus  by  David  F. 
Holt  on  bdialf  of  Joseph  Holt  and  others, 
minors.  Writ  discharged,  and  the  minors  re- 
manded to  the  custody  of  respondents. 

N.  C.  Peters,  of  San  Bernardino,  and  W. 
B.  Ginder,  of  San  Diego  (F.  Louis  Zimmer- 
man, of  Phoenix,  Ariz.,  of  counsel),  for  peti- 
tioner. W.  J.  Bailey,  of  Needles,  and  Allison 
&  Dickson,  of  San  Bernardino,  for  respond- 
ents. 

JAMES,  J.  David  F.  Holt  presented  the 
petition  herein  seeking  a  writ  under  which 
to  have  restored  to  him  the  custody  of  his 
three  children,  Joseph,  Marie,  and  Catherine, 
aged  respectively  10,  9,  and  6  years.  It  was 
set  forth  In  tbe  petition  that  the  minors  were 
in  the  custody  of  Kit  Carson  and  Lou  C. 
Carson,  his  wife,  the  latter  being  a  sister  of 
the  deceased  wife  of  petitloaer.  It  was  fur- 
ther set  forth  that  petitioner's  wife  died 
about  4%  years  ago,  and  that  the  minor 
children  were  left  in  tbe  custody  of  the 
Caraons  at  and  during  the  pleasure  of  peti- 
tioner, and  for  such  period  of  time  as  might 
be  required  by  him  to  establish  a  suitable 
home  within  which  he  might  place  and  care 
for  them;  that  petitioner  had  to  the  best  of 
his  ability  supported  the  children  during  the 
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time  they  bad  remained  with  the  Oarsons, 
-and  had  ecpended  as  much  as  $000  in  that 
behalf;  that  petitioner  had  remarried  and 
had  established  a  home  and  had  ample 
means  with  which  to  support  his  minor  chil- 
dren ;  that  the '  said  children  were  not  be- 
ing properly  educated  and  Instructed;  and 
that  they  were  kept  at  a  place  remote  from 
churches  and  schools  and  were  living  In 
tents.  Further  alleged  facta  were  set  forth 
tending  to  show  that  Kit  Carson  was  not  a 
suitable  person  to  have  part  In  the  raising 
of  the  children.  Petitioner  alleged  that  the 
Carsons,  upon  his  demand,  refused  to  relin- 
quish the  children  into  his  care  and  custody. 
It  further  appeared  by  the  petition  that  a 
proceeding  of  this  same  Und  was  heretofore 
Instituted  In  the  superior  court  of  the  county 
of  San  Bernardino  for  the  same  cause  and 
upon  the  same  alleged  facts,  and  that  the 
court  denied  the  application  and  remanded 
the  children  to  the  custody  of  the  Carsons. 
Upon  the  filing  of  the  petition  here  the  writ 
was  Issued  and  the  children  were  brought 
Into  court  with  the  return  as  made  by  their 
custodians.  The  respondents  preliminarily 
presented  to  the  court  for  consideration  and 
In  an  appropriate  way  the  objection  that,  as 
the  matters  presented  by  the  petition  had 
heretofore  been  considered  In  a  habeas  cor- 
pus proceeding  before  the  suiwrlor  court  In 
San  Bernardino  county,  the  writ  could  not 
be  maintained  here,  for  the  reason  that  the 
order  as  made  by  the  superior  court  had 
become  res  adjudlcata.  Authorities  were  cit- 
ed sustaining  that  pMltlon.  It  was  admitted 
by  respondents'  counsel  that  In  the  ordinary 
case  where  a  person  is  actually  imprisoned 
imder  criminal  process,  a  decision  on  habeas 
corpus  rendered  in  one  court  is  not  a  bar  to 
the  prosecution  of  a  proceeding  of  the  same 
kind  In  another  court  haying  original  jurls- 
'dlction  to  Issue  the  writ.  It  was  argued, 
however,  that  in  the  matter  of  the  custody 
■of  children,  where  the  writ  is  sought  to  de- 
termine primarily  the  right  to  their  custody, 
the  question  Involved  is  In  Its  nature  civil, 
and  that  a  different  rule  Is  then  to  be  recog- 
nized. The  authorities  cited  sustain  this  po- 
sition, and  our  attention  has  been  called  to 
none  which  raise  a  serious  dispute  with  that 
holding.  In  State  v.  Bechdel,  37  Minn.  360, 
34  N.  W.  334,  C  Am.  St  R^.  854,  the  court 
was  considering  the  same  question.  In  that 
decision  It  Is  said: 

"It  is  true  that  the  charge  is,  that  the  child 
is  unlawfully  restrained,  etc.;  but  the  gist  of 
this  charge  is  not  that  the  child  is  tinlawfully 
deprived  of  its  liberty,  but  that  such  restraint  Is 
in  prejudice  of  the  right  of  the  relators  to  its 
ecstody.  The  case  is  really  one  of  private  par- 
ties contesting  private  rights,  under  the  form  of 
proceedings  on  habeas  corpus.  In  our  judg- 
ment,  in  such  cases,  both  principle  and  consia- 
erations  of  oublic  policy  require  the  applica- 
tion of  the  doctrine  of  estoppel  to  judicial  pro- 
ceedings. We  therefore  hold  that  a  former  ad- 
judication on  the  question  of  the  right  to  the 
custody  of  an  infant  child,  bronght  up  (m  habeas 


corpus,  may  be  pleaded  as  res  Judicata,  and  is 
condusive  upon  the  same  parties,  upon  the 
same  state  of  facte." 

The  decision  cites  as  sustaining  the  text. 
Freeman  on  Judgments,  S  324;  Church  on 
Habeas  Corpus,  $  387.  The  question  was 
also  considered  in  Re  Harriet  King,  66 
Kan.  695,  72  Pac.  263,  67  L.  R.  A.  783,  97 
Am.  St  Rep.  390,  under  which  case  may  be 
found  an  extensive  note  collecting  a  number 
of  authorities.  Also  in  the  case  of  Cormack 
V.  Marshall,  211  lU.  619,  71  N.  B.  1077,  67 
L.  R.  A.  at  page  787,  1  Ann.  Cas.  256.  No 
facts  different  from  those  which  were  pre- 
soited  to  the  superior  court  are  brought  be- 
fore us  by  the  petition ;  In  fact,  the  petition 
negatives  any  such  suggestion.  The  question 
Involved  In  the  hearing  before  the  superior 
court  was  as  to  the  right  of  the  parent  to 
the  custody  of  his  children,  and  In  deciding 
that  question  It  was  necessary  for  the  court 
to  determine  as  to  what  the  best  Interests  of 
the  children  required  in  the  drcnmetances  of 
the  case. 

Our  conclusion  is  that  the  petitioner  is 
not  entitled  to  have  retried  here  the  matters 
upon  which  decision  was  asked  and  made  in 
the  superior  court.  We  do  not  wish  to  be 
understood  as  declaring  that  petitioner  might 
not,  in  a  proper  court  in  a  different  proceed- 
ing, as  by  petition  for  guardianship,  have 
su(dt  queBtl<His  as  would  be  material  to  his 
application  tried  and  determined. 

The  writ  Is  discharged,  and  the  minors  re- 
manded to  the  custody  of  respondents  until 
It  is  otherwise  legally  adjudged. 

We  concur:  CONBBX^  P.  J.;  WORKS, 
Judge  pro  tem. 


BEATTT  et  aL  v.  BIANDA  et  aL    (Civ.  2063.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  26,  1917.) 

CoBPOBATioNs  €=»298(3)  —  Special  Meetins 
OF  DiBECTORS— Notice — Sufficiency. 
Under  by-laws  of  a  corpwation,  providing 
that  special  meetings  of  the  board  may  be  called 
at  the  option  of  the  president  or  two  directors 
upon  notice  in  writing  at  least  three  days  prior 
to  the  meeting,  or  upon  two  day's  personal  no- 
tice to  each  director,  and  that  such  service  of 
notice  shall  be  entered  on  the  minutes,  a  spe- 
cial meeting  called  by  four  directors  was  illegal, 
where  no  notice,  either  written  or  oral,  was  serv- 
ed by  the  secretary  upon  the  directors  calling  the 
meeting,  and  an  assessment  levied  pursuant  to 
such  meeting  was  void. 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent,  Jud^e. 

Action  by  Margaret  Jane  Beatty  and  hus- 
band against  Andrea  Rlanda  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Daugberty  &  Lacey,  of  Salinas,  for  ap- 
pellants. Wyckoff  ft  Gardner,  of  Watson- 
vllle,  for  respondents. 
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KERRIGAl^,  J.  The  plaintiff  Margaret 
Jane  Beatty,  joining  with  her  husband, 
brought  suit  to  have  declared  null  and  void 
the  sale  by  defendant  Clark  Colony  Water 
Company  of  stock  owned  by  her  In  said 
corporation  made  by  reason  of  the  nonpay- 
ment of  an  assessment  levied  by  the  corpora- 
tion upon  the  stock.  Andrea  Rianda,  the  co- 
defendant,  was  the  purchaser  at  such  sale. 
Judgment  was  rendered  In  favor  of  plain- 
tiffs annulling  said  sale  and  reinstating 
Margaret  Jane  Beatty  as  a  stockholder  of 
the  corporation,  from  which  the  defendants 
have  appealed. 

The  principal  ground  of  attack  upon  said 
delinquent  sale  is  that  the  special  meeting 
at  which  the- assessment  was  levied  was  not 
regularly  called  in  accordance  with  the  by- 
laws of  the  corporation.  In  that  behalf  one 
of  said  by-laws  provides : 

"Article  XIII.  '•  •  •  Special  meetinp  of 
the  board  may  be  called  at  the  option  of  the 
president  or  two  directors,  upon  notice  in  writ- 
ing being  mailed  at  Greenfield  at"  least  three 
days  prior  to  the  day  of  meeting,  or  upon  two 
days  personal  notice  to  each  director.  Such 
service  of  notice  shall  be  entered  upon  the  min- 
utes of  the  corporation,  and  the  said  minutes 
upon  being  read  and  .approved  at  a  subsequent 
meeting  of  the  board  shall  be  conclusive  upon 
the  question  of  service."  ) 

The  facts  as  to  the  call  of  the 'special 
meeting  as  found  by  the  court  arc :  M  regu- 
lar meeting  of  the  board  of  dlrectorswf  the 
corporation  was  held  on  October  8,  1912. 
.4fter  the  adjournment  of  the  meeting  the 
four  directors  present  decided  to  call  a  spe- 
cial meeting  for  October  11,  1912.  The  sec- 
retary thereupon  sent  a  written  notice  to  one 
Whiting,  a  director  of  the  corporation,  who 
was  not  present  at  said  regular  meeting,  but 
served  no  notice  whatever  upon  any  of  the 
other  four  directors,  under  the  impression, 
apparently,  that  as  they  had  ordered  the 
calling  of  the  spedal  meeting  It  would  be 
superfluous  to  serve  upon  them  any  notice 
thereof.  One  of  these  four  who  received 
no  notice.  Director  Franscioni,  was  not  pres- 
ent at  the  special  meeting,  nor  was  Director 
Whiting.  THie  remaining  three  directors  at- 
tended and  levied  the  assessment  under  at- 
tack. 

The  holding  of  special  meetings  of  direc- 
tors or  stockholders  of  corporations  is  of 
such  importance  In  the  conduct  of  corporate 
business  that  it  has  been  made  the  subject 
of  express  statutory  iregulatioa.  Section 
320  of  the  Civil  Code  provides: 

"When  no  provision  is  made  in  the  by-laws 
for  regular  meetings  of  the  directors  and  the 
mode  of  calling  special  meetings,  all  meetings 
must  be  called  by  special  notice  in  writing,  to 
be  given  to  each  director  by  the  secretary,  on 
the  order  of  the  president,  or  if  there  be  none, 
on  the  order  of  two  directors." 

It  will  thus  be  seen  that  a  duty  Is  laid 
upon  a  particular  officer  of  the  corporation 
to  issue  the  notices  of  special  meetings  of 
the  board  of  directors,  and  that,  in  the  ab- 
sence of  a  by-law  provision  to  the  contrary, 
such  notices  must  be  in  writing  and  must 


be  personally  served  on  eadi  director.  The 
obvious  reason  for  tills  particularity  Ues 
In  the  fact  that  each  director  of  a  corpora- 
tion Is  the  personal  trustee  of  those  of  its 
stockholders  whose  cumulative  votes  have 
selected  him  for  that  office,  and  as  such  he 
is  entitled  to  be  present  at  every  special 
meeting  of  the  board,  and  to  have  the  precise 
formula  of  the  statute  or  by-laws  followed 
in  giving  him  notice  thereof.  The  above* 
quoted  section  of  the  Civil  Code  is  specific 
in  its  requirement  that,  unless  otherwise 
provided  in  the  by-laws,  all  special  meetings 
shall  be  called  by  special  notice  in  writing 
given  to  each  director  by  the  secretary; 
and  the  following  section,  S20a,  emphasizes 
this  particularity  by  providing  that  the  writ- 
ten consent  of  the  directors  shall  be  entered 
on  the  record  of  the  meeting  if  requirements 
of  the  statute  or  of  the  by-laws  have  not 
been  followed  In  the  method  of  calling  or 
giving  notice  of  it.  It  is  true  that  section 
320  of  said  Code  does  permit  a  departure 
from  its  precise  lequirements  to  be  made  by 
a  provision  in  the  by-laws  defining  the  mode 
of  calling  special  meetings;  but  it  is  our 
view  that  such  provisions  should  be  strictly 
construed  with  a  view  to  preserving  the  rea- 
sons for  strictltude  in  the  method  of  calling 
special  meetings  of  the  directors  of  corpora- 
tions.' Had  there  been  no  provision  In  the 
by-laws  of  this  corporation,  it  could  not  be 
concluded  that,  notwithstanding  the  fact 
that  four  directors  of  the  corporation,  In- 
cluding the  secretary  thereof,  at  the  con- 
clusion of  a  regular  meeting  had  decided 
upon  the  calling  of  a  special  meeting  for  a 
later  date,  such  meeting  would  have  been 
legal  without  "a  special  notice  In  writing," 
given  by  the  secretary  to  each  of  said  di- 
rectors. Their  fullest  knowledge  of  the  time 
and  place  and  fact  of  such  meeting  would 
not  have  sufficed  to  do  away  with  this  statu- 
tory requirement.  The  provision  In  the  by- 
law under  review  preserves  the  statutory 
requirement  that  the  secretary  must  give  no- 
tice to  each  director  of  the  time,  place,  and 
fact  of  all  special  meetings  of  the  board. 
The  utmost  that  can  be  claimed  for  it  is 
that  it  dispenses  with  the  requirement  that 
the  notice  which  the  secretary  Is  required  to 
give  to  the  directors  when  given  personally 
shall  be  in  writing;  but  this  does  not  per- 
mit that  the  knowledge  which  the  said  di- 
rectors have  as  to  the  time  and  place  and 
fact  of  such  meeting  derived  from  their 
order  calling  it  shall  suffice  to  take  the  place 
of  the  notice,  written  or  oral,  which  both 
the  statute  and  the  by-law  require  the  secre- 
tary to  give  of  such  meeting.  This  is  made 
doubly  plain  by  the  fact  that  the  secretary 
is  expressly  required  by  such  by-law  to  maJte 
an  entry  of  the  fact  of  such  service,  wheth- 
er written  or  oral.  In  his  minutes.  In  the 
case  at  bar  no  such  entry  could  have  been 
truthfully  made  by  the  secretary  for  the  sim- 
ple reason  that  no  such  notice  as  the  by-law 
requires  was  given  by  him  to  the  four  dl- 
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rectors  who  called  the  meeting;  and  even 
If  It  be  conceded  that  the  by-law  dispenses 
with  the  statutory  requirement  that  the 
notice  of  the  tipedal  meeting  shall,  when 
given  personally,  be  In  writing,  the  fact  re- 
mains that  the  secretary  did  not  comply 
with  the  by-law  In  respect  to  his  service  of 
notice  of  the  meeting,  and  that  he  conld  not 
therefore  comply  with  the  by-law  In  certi^- 
Ing  to  such  service  of  notice  in  his  minutes 
of  such  meeting. 

But  beyond  this  it  Is  not  to  be  conceded 
that  the  by-law  dispenses  with  the  statu- 
tory requirement  of  written  notice  of  all 
special  meetings  of  the  board  whether  served 
by  mall  or  served  personally  upon  each  di- 
rector. The  by-law  does  not  expressly  so 
declare.  Its  meaning  and  Intent  are  uncer- 
tain. The  use  of  the  word  "written"  in  re- 
gard to  the  notice  when  served  by  mall 
might  lead  to  the  inference  that  the  notice 
when  personally  served  on  the  directors  need 
not  be  written;  but  the  requirement  that 
the  notice,  whether  written  or  oral,  must 
be  "served"  and  so  certified  by  the  secretary 
In  his  minutes  would  seem  to  negative  this 
Inference.  In  view  of  these  uncertainties 
in  oonstming  this  particular  by-law  we  deem 
It  better  to  give  it  a  construction  in  har- 
mony with  the  plain  and  wise  intendment 
of  the  statute  requiring  notices  of  special 
meetings  of  the  board  of  directors  to  be  In 
writing,  and  to  interpret  whatever  change 
this  by-law  makes  in  the  statutory  require- 
ment to  have  reference  to  the  method  of 
giving  the  notice  itself.  To  do  otherwise 
might  lead  to  the  introduction  of  a  danger- 
ous laxity  in  the  calling  and  holding  of  spe- 
cial meetings  of  the  directors  of  corgpora- 
tlons. 

We  are  of  the  opinion  therefore  that  the 
conclusion  of  the  trial  oourt  that  the  assess- 
ment levied  upon  the  stock  of  said  plaintiff 
was  invalid  by  reason  of  the  informality 
in  the  calling  of  the  special  meeting  at  which 
the  levy  was  made  was  correct. 

This  view  renders  unnecessary  a  discus- 
sion of  the  other  points  urged  by  respond- 
ent. 

The  Judgment  is  afilrmed. 

We  concur:  RICHARDS,  J.;  BEASLT, 
Judge  pro  tern. 


O'DONNEIX  V.  SUPERIOR  COURT  OP 

.CALIFORNIA  IN  AND  FOR  liOS 

ANGELES  COUNTY  et  aL 

(Ov.  2380.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   June  26,  1917.    Rehearing  Denied 
by  Supreme  Court  Aug.  23,  1917.) 

Justices  or  the  Peaob  ®=>159(6)— Appeai/— 
Bond— Exception— Time  to  Justtfi. 
Where  the  sureties  on  an  appeal  bond,  on 
the  sixth  day  after  notice  of  exception  to  the 
sufficiency  of  the  bond  was  mailed  to  appellant, 
appeared  before  the  justice  who  found  them  in- 


sufficient, the  justice  had  no  power  to  continue 
the  matter  of  justification  to  tne  next  day  which 
was  beyond  the  time  specified  by  Code  Civ.  Proc. 
§  978a,  for  justification  after  notice  of  excep- 
tion. 

Petition  for  writ  of  prohibition  by  F,  J. 
O'Donnell  against  the  Sui)erlor  Court  of  the 
State  of  California  in  and  for  the  County  of 
Los  Angeles  and  the  Honorable  Grant  Jack- 
son, Judge  thereof.  Peremptory  writ  ordered 
to  issue. 

John  N.  Swenson,  for  petitioner.  H.  E. 
Gleason,  of  Los  Angeles,  for  respondents. 

JAMES,  J.  In  this  proceeding  a  writ  of 
prohibition  is  sought  requiring  the  superior 
court  to  desist  from  proceeding  further  in  a 
certain  cause  which  was  attempted  to  be 
brought  into  said  superior  court  by  appeal 
from  the  Judgment  of  a  Justice  of  the  peace. 
The  petition  sets  forth  that  after  judgment 
had  been  entered  in  the  Justice's  court  In 
favor  of  this  petitioner  as  plaintiff,  the  de- 
fendant In  that  action,  the  Molander  Power 
Company,  a  corporation  on  the  5th  day  of 
April,  1917,  served  and  filed  notice  of  appeal, 
and  on  the  same  day  filed  an  undertaking  on 
appeal;  that  on  the  same  day  the  plaintiff, 
this  petitioner^  served  on  the  attorney  for 
the  defendant  there  a  notice  in  writing,  ex- 
cepting^ to  the  sufficiency  of  the  sureties; 
that  the  attorney  for  that  defendant  resided 
in  the  city  of  Long  Beach,  which  was  a  dis- 
tance of  about  20  miles  from  the  city  of  Los 
Angeles,  and  that  the  notice  of  exception  to 
sureties  was  served  by  being  deposited  in  the 
United  States  post  office  in  the  dty  of-  Los 
Angeles,  properly-  addressed  and  the  postage 
prepaid ;  that  thereafter,  on  the  11th  day  of 
April,  1917,  being  the  sixth  day  after  the 
mailing  as  aforesaid  of  the  notice  of  excep- 
tion, the  sureties  on  the  undertaking  appear- 
ed in  the  Justice's  court  and  were  examined 
as  to  their  property,  and  were  found  to  be 
insuffldeut;  that  no  other  sureties  were  of- 
fered at  that  time  by  the  defendant,  and  that 
tho  undertaking  was  rejected  by  the  Justice, 
and  that  the  Justice  thereupon  made  an  order 
continuing  the  matter,  for  the  purpose  of 
allowing  a  new  undertaking  to  be  filed,  to 
April  12,  1917;  that  on  the  last-named  date 
the  defendant  there.  In  lieu  of  undertaking, 
deposited  a  sum  of  money,  which  was  accept- 
ed by  the  Justice  and  transmitted  to  the  su- 
perior court;  that  thereafter  a  motion  was 
made  in  the  superior  court  to  dismiss  the  ap- 
peal on  tJie  ground  that  no  sufficient  under- 
taking had  been  given  to  support  the  appeal; 
that  thereafter  this  motion  was  beard,  and 
by  the  superior  court  denied.  In  the  petition 
here  presented  it  is  alleged  that  the  superior 
court  threatens  to  and  will,  unless  prohibit- 
ed from  so  doing,  proceed  to  try  the  action 
anew,  treating  the  appeal  as  having  been 
properly  perfected.  Alternative  writ  was  is- 
sued herein,  and  by  way  of  answer  a  demur- 
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rer  has  been  filed,  raising  only  the  Issue  of 
law  as  to  the  sufficiency  of  the  facts  stated 
In  the  petition  to  warrant  the  relief  demand- 
ed. We  think  that  the  motion  to  dismiss  the 
appeal  should  have  been  granted.  If  we  as- 
sume, as  is  contended  by  respondent,  that  the 
sureties  appeared  within  time  after  service 
of  notice  of  exception  to  their  sufficiency  (it 
being  claimed  that  the  fact  that  service  was 
made  by  mall  to  a  point  20  miles  from  the 
city  of  lios  Angeles  entitled  the  appealing 
party  to  one  day  more  than  the  five  specUled 
in  section  978a,  Code  of  ClvU  Procedure), 
still  there  was  no  Justification  of  sufficient 
sureties  made  even  within  six  days.  It  Is 
shown  tlmt  when  the  sureties  did  appear  on 
the  11th  day  of  April  they  failed  to  Justify, 
and  the  undertaking  was  found  by  the  Jus- 
tice to  be  wholly  Insufficient  and  no  other 
sureties  or  any  form  of  undertaking  was  pre- 
sented on  that  day  In  lieu  of  the  one  first  of- 
fered. We  think  that  the  Justice's  court  was 
without  power  to  make  the  pretended  order 
continuing  the  matter  of  Justification  untU 
April  12tli.  We  doubt  the  power  of  the  Jus 
tice  to  make  such  an  order  of  continuance 
where  the  sureties  have  been  fully  examined 
and  found  to  be  insufficient,  even  though  the 
date  fixed  In  the  order  of  continuance  would 
stiU  fall  within  the  five  days  allowed  by  the 
statute  within  which  the  appealing  party  was 
required  to  furnish  a  good  undertaking, 
However,  the  Justice  here  attempted  to  con. 
tlnue  the  matter  to  April  12th,  which  would 
be  the  seventh  day  after  notice  of  exception, 
according  to  the  computation  of  the  petition- 
er, and  the  sixth  day  according  to  the  com' 
putatlon  of  respondent.  In  either  caae  the 
time  fell  without  the  limit  fixed  by  law,  and 
there  was  no  authority  left  In  the  Justice's 
court  to  receive  an  undertaking  or  cash  in 
lieu  thereof  for  the  purpose  of  security  on  the 
appeal. 

Peremptory  writ  is  ordered  to  be  issued; 
petitioner  to  have  his  costs. 

We  concur:    CONRBXT,   P.   J.;    WORKS, 
Judge  pro  tern. 


FARMERS'  WAREHOUSE  CO.  v.  PIEROB- 
INGRAM-ABBOTT  CO.     (Civ.  1931.) 

(IHstrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   June  22,  1917.) 

SAI.EB   «=s>71(l)— CONSIBUCTION    Ot   CONTBACT 

—Admission  as  to  Condition. 
Contract  for  sale  of  hay,  providing  that  it 
shall  be  of  same  lot  as  that  mspected  by  officer 
of  purchaser,  serves  merely  to  identify  hay,  and 
is  not  admissicMi  that  purchaser  bad  inspected 
all  the  hay  sold,  so  as  to  estop  it  from  raising 
any  qnestion  as  to  its  quality. 

AiH;)eal  from  Siu>erior  Coort,  Los  Angeles 
County;   Sidney  N.  Reeve,  Judge. 

Action  by  tlie  Farmers'  Warehouse  Com- 
pany agalniBt  the  Plerce-Ingram-Abbott  Com- 


pany. From  Judgment  for  plolntlfC,  defend- 
ant appeals.    Beversed. 

Hanson,  Hackler  A  Heath,  of  Los  Angeles, 
for  appellant.  Ixieb,  Walker  &  Loeb,  of  Lo» 
Angeles,  for  respondoit 

JAMSIS,  3.  PlaintifC  sued  to  recover  upon 
a  written  contract  for  the  sale  of  a  lot  of 
baled  hay.  Judgment  was  in  its  favor,  from 
which  Judgment  this  appeal  Is  takoo. 

On  October  31,  1913,  the  following  agree- 
ment was  made  between  the  parties  hereto: 

"This  agreement,  made  this  31  day  of  Oct, 
1913,  by  and  between  Fierce-Ingram-Abbott  Co., 
a  corporation  of  the  city  of  Los  Angeles,  party 
of  the  first  part,  and  the  Farmers  Warehouse 
Co.,  party  of  the  second  part,  witneaseth:  That 
the  party  of  the  first  part  agrees  to  buy,  and 

the  part of  the  second  part  agree 

to  sell  approximately  GO  tons  of  first-class  oat 

hay,  at  $17.50  per  ton,  and tons  of  first 

class hay  at  $ per  ton,  all  f.  o.  b. 

cars  in  the  field  at  Santa  Barbara  and  Western 
Aves.  station,  payment  to  be  made  for  said  hay 
by  said  party  of  the  first  part  as  follows:  $2S0,- 
00  cash,  receipt  of  which  is  hereby  acknowledg- 
ed by  said  party  of  the  second  part,  and  the 
balance  Nov.  10,  1913,  days  after  hay  has  been 
shipped.  Settlement  to  be  made  according  to 
Trans.  Con.  Trf  Bu  on  Hardestys  scales  weights 
at  Los  Angeles. 

"All  cars  to  be  loaded  to  capacity  required  by 
railroad  company.  Said  hay  shall  be  well  baled, 
sound  and  of  good  merchantable  quality,  and 
of  the  same  lot  as  that  inspected  Mr.  Pierce  and 
now  located  at  Santa  Barbara  Western  Ave.  and 
Is  at  risk  of  said  party  of  the  second  part  as  to 
damage  by  fire  or  water  until  hay  is  delivered 
f.  o.  b.  cars  for  said  party  of  the  first  part. 

"Said  hay  shall  be  shipped  discretion  of  party 
of  first  part  and  if  not  shipped  as  herein  stated 
first  party  shall  have  the  right  to  cancel  this 
agreement.  If  hay  shipped  is  not  first-class 
quality,  first  party  shall  report  same  to  second 
party  as  soon  as  possible,  and  unless  otherwise 
ordered  may  sell  said  bay  for  the  aoeoont  of  said 
second  party." 

The  evidence  showed  that  at  the  time  In 
question  plalntlft  was  the  owner  of  a  stack  of 
baled  hay  located  In  a  field.  Plaintiff  by  one 
of  its  agents  made  inquiry  of  defendant  as  to 
whether  defendant  would  purchase  the  hay, 
and  after  some  negotiation  a  price  was 
agreed  upon  and  the  writing  above  set  forth 
executed.  In  the  afternoon  of  the  same  day, 
after  Inspecting  the  stack  of  hay,  the  defend- 
ant stopped  payment  on  the  check  for  $260 
delivered  by  it  at  the  Ume  of  the  signing  of 
the  contract,  and  refused  to  accept  the  hay 
for  the  alleged  reason  that  it  was  third-class 
bay  and  not  such  hay  as  the  contract  pro- 
vided should  be  delivered  to  it  Plaintiff  In- 
sisted that  the  sale  had  been  completed,  and 
brought  this  suit  to  recover  the  purchase 
price.  It  wHl  be  noted  that  the  contract  re- 
cited: First,  that  the  hay  subject  to  the  sale 
was  "first-class  oat  hay";  again,  that  "said 
hay  shall  be  well  baled,  sound  and  of  good 
merchantable  quality,  and  of  the  same  lot 
as  that  Inspected  Mr.  Pierce.  •  •  •"  It 
appeared  first  In  evidence  that  prior  to  en- 
tering into  the  written  contract  or  agree- 
ment for  sale,  and  prior  to  any  negotiations 
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being  bad  with  the  plaintiff,  two  of  the  of- 
ficers of  the  defendant  had  Inspected  a  single 
bale  of  hay  located  at  some  distance  from 
the  main  stack.  This  bale  was  said  by  one 
of  these  witnesses  to  be  "second  quality  hay." 
A  witness  for  the  plaintiff  testified  that  when 
the  negotiations  with  defendant  were  taken 
np  looking  to  sale  being  made  of  the  hay  In 
qnestlon,  defendant's  officer  was  asked  if  he 
had  seen  the  hay,  and  he  replied  "Yes."  Tes- 
timony was  offered  by  competent  witnesses  to 
show  that  the  hay  was  found  to  be  "third 
dass,"  and  to  establish  the  value  of  it  at  the 
date  of  making  the  contract.  All  of  this 
evidence  was  refused  by  the  trial  Judge,  who 
stated  that  the  c(»tract  itself  diowed  that 
the  hay  had  been  Inspected,  and  therefore 
the  defendant  was  estopped  from  raising  any 
question  thereafter  as  to  Its  quality.  One  uf 
defendant's  officers  testified  that  when  he 
negotiated  for  the  hay  it  was  understood  that 
he  was  to  visit  the  stack,  which  he  had  not 
theretofore  examined,  in  the  afternoon  of  the 
same  day  upon  which  the  contract  was  sign- 
ed, and  that  if  the  hay  was  of  satisfactory 
quality,  the  deal  would  be  completed;  other- 
wise not  This  prelimlaary  showing  of  the 
situation  as  to  the  hay  and  the  conditions 
under  which  the  contract  was  made  was 
coi^petent,  although  we  agree,  as  the  trial 
Judge  concluded,  that  the  obligations  of  the 
parties  in  the  main  was  governed  by  the 
terms  of  the  writing  which  was  entered  Into 
deliberately  at  the  end  of  the  negotiations. 
We  cannot  agree,  however,  with  the  condn- 
slon  of  the  lower  court  that  the  writing  show- 
ed that  alt  of  the  hay  had  been  Inspected  at 
the  time  the  writing  was  made.  As  to  the 
matter  of  Inspection,  the  contract  only  redteil 
that  the  hay  should  be  "of  the  same  lot  as 
that  inspected  by  Mr.  Pierce,"  which  serves 
no  more  than  to  identify  the  hay,  and  does 
not  amount  to  an  admission  that  defendant 
had  Inspected  oU  of  the  bay.  Under  the 
terms  of  the  contract  the  bay  was  required 
at  least  to  be  "sound  and  of  good  merchant- 
able quality."  The  evidence  tendered  by  the 
defendant  would  have  been  material  as  show- 
ing whether  or  not  this  condition  of  the  agree- 
ment was  satisfied.  If  the  parties-  were  mak- 
ing a  sale  of  hay  already  examined  by  the 
defendant^  then  it  must  have  been  that  the 
defendant  knew  fully  the  character  of  the 
hay  bargained  for,  and  there  would  have 
been  no  purpose  at  all  of  Inserting  the  terms 
declaring  what  the  condition  of  the  hay 
should  be  and  defining  Its  quality.  For  error 
In  refusing  to  receive  the  testimony  offered 
by  the  defendant  for  the  purpose  of  proving 
the  quality  of  the  hay,  we  think  a  new  trial 
Bhoold  be  had. 
n>e  Judgment  Is  reversed. 

We  concur:     OONBBX,  P.   X;    WORKS, 
Jndge  pro  tem. 


STEINBAOH  v,  SMITH  et  aL    (Qv.  1972.) 

(District  Gourt  of  Appeal,  First  District,  Oal- 

ifomia.    June  30,  1917.  Rehearing  Denied 

by  Supreme  Court  Ang.  29,  1917.) 

1.  Pabtnisship  ®=»285— AuTHOBrrY  of  Pabt- 
KBB  Ajttkb  Dissolution— Statdt*. 

Civ.  Code,  {  2462,  providing  that  a  copart- 
ner authorized  to  act  in  liquidation  cannot  cre- 
ate new  obligations  in  the  name  of  the  partner- 
ship, expresses  the  general  rule  that  a  partner 
has  no  implied  authority  to  bind  his  partners  to 
new  obhgations  after  dissolution. 

2.  Pabinbbshif  «=s>28S— Authobitt  of  Liq- 
uidating Pabtneb— Signing  Notes. 

A  liquidating  partner  has  no  authority  after 
dissolution  to  sign  notes  in  the  name  of  the 
copartnership,  even  for  money  borrowed  to  pay 
partnership  debts. 

3.  Pabtnebsbif  <S=>285— Liabiutt  of  Pabt- 
NEB  Afteb  Dissolution— Bobbo win q  Mon- 
et—"Obligation." 

In  view  of  Civ.  Code,  {  1427,  providing  that 
an  obligation  is  a  legal  duty  by  which  a  person 
is  bound  to  do  or  not  to  do  a  certain  thing, 
where,  after  dissolution  of  a  partnership,  the 
liquidating  partner  borrowed  money  with  which 
he  paid  debts  of  the  firm  contracted  before  dis- 
solution, the  partner  who  had  left  the  firm  was 
liable  for  the  money  borrowed,  though  he  was 
not  liable  on  the  notes  given  tnerefor,  since  no 
change  had  been  made  in  the  partnership  obliga- 
tion, but  merely  in  tb«  persMi  to  whom  it  was 
owing. 

[Ed.  Note.— For  other  definitions,  see  Words 
anu  Phrases,  First  and  Second  Series,  Obliga- 
tion.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo ;  W.  R.  Guy,  Judge. 

Action  by  Henry  Stelnbach  against  F.  0. 
Smith  and  another.  From  a  judgment 
against  both  defendants.  Smith  appeals.  Af- 
firmed. 

W.  H.  Morrissey,  of  San  Francisco,  for  ap- 
pellant. Sidney  Schlesinger,  of  San  Fran- 
dsoo, for  respondent. 

BBASL](,  Judge  pro  tem.  During  the 
period  between  the  IStb  day  of  March, 
1914,  and  the  IBth  day  of  April,  1914,  the 
defendants,  F.  C.  SmiOi  and  George  W. 
Metlar  were  copartners  owning  and  operating 
a  ranch  in  Stanislaus  county.  The  partner- 
ship was  dissolved  on  the  last  named  day. 
The  business  was  conducted  at  all  times  in 
the  name  of  George  W.  Metlar  alone.  After 
the  dissolution  Metlar,  without  the  knowl- 
edge or  consent  of  Smith — ^unless  Smith's 
consent  must  be  Implied — borrowed  from  his 
father,  Edwin  F.  Metlar,  three  sums  of  mon- 
ey, aggr^^tlng  $497.75,  giving  notes  for 
these  sums  signed  by  himself  alone.  The 
trial  court  found  that  these  sums  were  loaned 
to  the  defendants  as  copartners,  but  at  the 
request  of  George  W.  Metlar,  and  that  the 
funds  were  used  in  payment  ai  Indebtefdness 
of  the  firm  Incurred  before  the  dissolution 
of  the  copartnership.  Edwin  F.  Metlar  died 
before  the  trial.  The  claim  against  the  part- 
nership was  assigned  by  Metlar  to  thp  plaln- 
Uff,  who  brings  this  action  against  both  the  de- 
fendants.   The  action  was  not  brought  upon 
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the  notes,  but  directly  tor  tbe  money  loaned 
to  tbe  defendants.  Judgment  went  against 
both  defendants,  and  Smith  appeals. 

[1,2]  Upon  these  facts  the  appellant  con- 
tends that  George  W.  Metlar  was  In  no  way 
authorized  to  borrow  this  money,  arid  in  sup- 
port of  this  ctmtention  relies  upon  section 
2462  of  the  Civil  Code,  which  provides  that 
a  copartner  authorized  to  act  in  liquidation 
cannot  create  new  obligations  in  the  name  of 
the  partnership.  This  section  of  the  Code  is 
an  expression  of  a  general  rule  that  a  partner 
has  no  implied  authority  to  bind  his  copart- 
ners to  new  obligations  after  dissolution.  In 
the  application  of  this  rule  the  courts  have 
almost  universally  held  that  a  liquidating 
partner  has  no  authority  after  dissolution 
to  sign  notes  in  the  name  of  the  copartner- 
ship, even  for  money  borrowed  to  pay  part- 
nership debts.  But  this  is  the  full  extent  to 
which  this  doctrine  has  been  carried  so  far 
as  any  case  cited  to  us  indicates.  The  case  of 
Curry  v.  White,  51  Cal.  530,  goes  no  further 
than  this. 

[3]  The  evidence  in  this  case  shows  that 
tbe  only  diange  made  in  the  liability  of  this 
partnership  by  the  borrowing  of  this  money 
for  the  purpose  of  paying  its  pre-existing 
Qebts  was  a  clumge  in  the  person  to  whom 
the  amount  of  the  debts  was  to  be  paid.  The 
court  found — and  the  evidence  sustains  the 
finding — that  the  money  borrowed  from  Ed- 
win V.  Metlar  was  used  to  pay  debts  contract- 
ed by  the  copartnership  before  its  dissolu- 
tion. In  fact  this  finding  is  not  challenged. 
An  obligation  is  thus  defined  in  section  1427 
of  the  Civil  Code:  "An  obligation  is  a  legal 
duty  by  which  a  person  is  bound  to  do  or 
not  to  do  a  certain  tUng."  TTnder  this  def- 
inition the  identity  of  the  person  to  whom  the 
duty  is  owing  may  be  changed  without  chang- 
ing the  obligation  itself  or  creating  a  new 
obligation.  In  this  case  no  change  whatever 
was  made  in  the  obligation  itself,  that  is,  in 
what  the  partnership  was  in  duty  bound  to 
do,  for  the  debts  were  certain  in  amount,  and 
were  due  when  the  money  was  borrowed  to 
pay  them.  The  only  change  was  that  of  the 
person  to  whom  the  obligation  was  owing. 
The  court  gave  judgment  for  the  money  ac- 
tually loaned  by  Edwin  F.  Metlar  to  the  part- 
nership, without  interest,  and  for  nothing 
more.  The  notes  which  George  F.  Metlar  at- 
tempted to  give  were  not  valid,  because  he 
had  no  authority  to  malce  them.  These  notes 
purported  to  change  the  obligation  by  provid- 
ing that  interest  should  t>e  paid  thereon,  and 
In  one  instance  at  least  that  an  attorney's 
fee  should  be  payable  if  an  action  should  be 
begun  on  the  note.  Under  a  long  line  of  au- 
thorities this,  as  has  been  said,  the  liquidat- 
ing partner  ha'd  no  authority  to  do;  but  by 
the  borrowing  of  the  money  and  payment 
therewith  of  these  partnership  debts — ^as  was 
said  of  a  somewhat  similar  transaction  in 
Estate  of  Davis  &  Desaugue,  5  Whart.  (Pa.) 


581,  34  Am.  Dea  674 — "there  Is  no  new  debt 
or  obligation  created;  the  responsibility  of 
the  firm  is  precisely  the  same;  and  the  only 
alteration  is  as  to  the  person  of  the  creditor." 
And  it  may  be  added  that  if  Edwin  F.  Met^ 
lar  had  purchased  these  claims  from  the  cred- 
itors of  the  copartnership  and  taken  assign- 
ments thereof  to  himself  no  question  could 
have  been  raised  as  to  his  right  to  enforce 
the  obligations  against  the  copartners,  al- 
though the  result  so  far  as  partnership  lia- 
bility is  concerned  would  have  been  precisely 
the  same. 

For  the  foregoing  reasons,  the  Judgment 
must  be  affirmed;  and  it  is  so  ordered. 


We    concur : 
ARDS,  J. 


KERRIGAN.    J.;      RICH- 


PEOPI/B  v.  EVANS  et  al     (Cr.  369.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    July  9,  1917.) 

1.  Obhhnal  Law  «=>1104(7)— Appeai<— B^jb- 

THEB    TRANSCEIPT   OF   TESTIMONY. 

An  application  under  Pen.  Code,  §  1247c, 
for  a  "further  tranacription  of  the  teBtimony 
will  be  denied  where  it  appears  from  the  affida- 
vit in  support  thereof  that  the  testimony  sought 
to  be  transcribed  wag  not  introduced  at  the 
trial  nor  on  motion  for  new  trial.  « 

2.  Cbiminai,   Law   e=»1134(2)— Appeai^-Tes- 
TiMONT  Not  Relied  on  Below. 

Testimony  not  introduced  in  the  prosecution 
against  appellant  and  not  made  a  part  of  the 
affidavit  in  support  of  a  new  trial  cannot  be  con- 
sidered for  any  purpose  in  disposing  ot  the  ap- 
peal. 

3.  Cbiminai,  Law  <8=»939(1),  S68(4)  —  New 
Tbial— Newlt  Discovebbd  Evidence. 

Where  counsel  filed  no  affidavits  of  the  wit- 
nesses disclosing  the  natore  of  their  testimony 
as  required  by  Pen.  Code,  |  1186,  and  admitted 
that  he  knew  of  the  witnesses  before  the  trial 
had  closed,  but  misunderstood  his  client  as  to 
what  they  could  testify  to,  the  motion  for  a  new 
trial  for  newly  discovered  evidence  was  properly 
denied. 

4.  BUBOI.ABT  9=»41(1)  —  EVIOBNOB  —  SUFFI- 
CIENCY. 

In  a  prosecution  for  burglary,  evidence,  re- 
gardless of  the  testimony  of  an  alleged  accom- 
plice, held  sufficient  to  support  a  verdict  of 
guilty. 

5.  Cbimihal  Law  <g=>507(5)— Evidence— "Ac- 
complice." 

One  who  had  no  part  in  the  burglary,  but 
received  the  property,  would  not  be  an  "accom- 
plice" withm  St.  1915,  p.  760,  providing:  "An 
accomplice  is  hereby  defined  as  one  who  is  liable 
to  prosecution  for  the  identical  offense  charged 
against  the  defendant  on  trial  in  which  the  tes- 
timony of  the  accomplice  is  given." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

Appeal  from  Superior  Court,  Stanislaus 
County ;  W.  H.  Langdon,  Judge. 

Charles  Evans  was  convicted  of  burglary, 
and  appeals  from  the  Judgment  and  from  an 
order  denying  him  a  new  trial.    Affirmed. 

A.  L,  Johnson,  of  Modesto,  for  appellant. 
U.  S.  Weibb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 


^=9For  other  cases  see  same  topic  and  KEY-NXTHBBR  in  all  Ke7-NuBiberea  Digests  and  Indexes 
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HABT,  J.  The  defendant  Charles  Evans, 
a  colored  man.  Jointly  with  three  other  per- 
Bons,  to  wit,  John  Mackle,  Toney  Faresl,  and 
Porthenla  Hughson,  a  colored  woman,  was 
Informed  against  by  the  district  attorney  of 
Stanislaus  county  for  the  crime  of  burglary. 
Evana  was  given  a  separate  trial,  which  re- 
sulted in  Ills  conviction  of  the  crime  as  so 
charged,  and  he  prosecutes  this  appeal  from 
the  Judgment  and  the  order  denying  him  a 
new  trial. 

[1]  A  proposition  which  should  first  be  dis- 
posed of  is  involved  in  the  application  of  the 
defendant  for  a  "further  transci-iption  of 
the  testim(»iy" ;  said  application  being  made 
under  section  1247c  of  the  Penal  Code,  and 
supported  by  the  affidavit  of  the  attorney 
for  the  accused. 

Said  affidavit  reads  in  part: 

"Tbe  defendant  requests  that  all  the  phono- 
graphic reporter's  notee  be  transcribed  m  the 
case  against  Charles  Evans,  and  also  the  tes- 
timony of  the  codefendants,  Paresi,  Mackie,  and 
Stella  Huston,  in  the  trials  of  Touey  Paresi  and 
John  Mackie;  that  the  phonographic  reporter 
of  said  court,  N.  £.  Iieak,  Esq.,  failed  and  neg- 
lected to  transcribe  'the  testimony  of  the  code- 
fendants^ Paresi,  Mackie,  and  Stella  Huston, 
in  the  trials  of  Toney  Paresi  and  John  Mackie, 
although  asked  for  in  said  application  and  not 
excepted  to  by  the  district  attorney ;  that  the 
final  work  of  transcribing  said  notes  and  type- 
writing the  same  was  performed  by  Mr.  Leak's 
a.s3istant  at  a  time  when  said  Leak  was  in  the 
Sierra  Nevada  Mountains  on  a  vacation  trip, 
and  incapable  of  being  reached  by  any  form  of 
communication  before  the  statutory  time  had 
elapsed  for  filing  said  transcription  with  your 
honorable  court ;  that  therefore  this  deponent, 
relying  upon  section  1247c  of  the  Penal  Code  of 
the  state  of  California,  hereby  makes  this  appli- 
cation for  a  further  transcription  of  the  testi- 
mony in  said  case,  namely,  the  testimony  of  John 
Mackie,  Toney  Paresi,  and  Stella  Huston,  and 
this  deponent  further  states  that  in  bis  belief 
such  testimony  is  expedient  and  necessary  for 
the  prosecution  of  the  appeal  in  the  above-enti- 
tled action,  and  further  that  the  omission  of  the 
testimony  of  these  three  witnesses,  upon  which 
new  evidence  Toney  Paresi  and  John  Mackie, 
codefendants  of  this  defendant,  were  acquitted, 
is  absolutely  necessary  to  properly  present  de- 
fendant's case  to  this  court." 

Thus  it  will  be  noticed  that,  the  testim<my 
which  the  defendant  asks  be  transcribed  and 
certified  to  this  court  is  testimony  which 
was  not  introduced  into  this  case,  either  by 
way  of  Impeachment  of  the  persons  whose 
testimony  is  desired,  in  which  case  it  would 
Iiave  been  necessary  that  they  should  have 
testified  In  this  case,  or  otherwise.  The  only 
other  way  we  can  conceive  of  In  which  said 
testimony  might  have  properly  been  brought 
to  our  notice  would  have  been  by  lncorporat> 
Ing  it  into  or  making  it  a  part  of  an  affidavit 
filed  and  used  in  support  of  the  motion  for 
a  new  .trial  on  the  ground  of  newly  discov- 
ered evidence.  TUB  course  was  not  adopted, 
however. 

[2]  It  would  seem  to  be  unnecessary  to 
suggest  that  said  testimony,  even  if  the  appli- 
cation for  its  transcription  and  oertlflcatioQ 
to  this  court  were  allowed,  could  not  be  con- 
sidered for  any  purpose  in  disposing  of  these 


appeals.  The  application  must  be  denied, 
and  it  is  so  ordered. 

[3]  There  is,  however,  another  point  in 
connection  with  the  order  denying  a  new 
trial  which  may  now  be  appropriately  con- 
sidered. In  presenting  his  motion  for  a  new 
trial,  counsel  for  the  defendant  stated  to 
the  court  tliat  he  had  learned  of  some  other 
witnesses  than  those  who  bad  testified  in  the 
case  whose  testimony  would  tend  to  establish 
an  alibi  for  the  accused,  and  he  admitted  that 
information  concerning  said  witnesses  bad 
been  conveyed  to  him  during  the  progress  of 
the  trial  and  before  it  had  closed,  although, 
he  declared,  he  understood  then  that  those 
witnesses  would  merely  testify  to  the  good 
character  of  the  defendant  rather  than  to 
facts  which  would  go  toward  showing  that 
liis  client  was  in  no  position  or  situation 
at  the  time  the  crime  was  committed  to  have 
taken  any  part  in  the  commission  thereof. 
But  counsel  filed  no  affidavits,  made  by  said 
witnesses  disclosing  the  nature  of  the  testi- 
mony they  would  give  and  so  showing,  it  thus 
he  could,  that  such  testimony  would  be 
material  to  the  defendant's  case,  and  that  hb 
could  not,  with  reasonable  diligence,  have 
discovered  and  produced  such  evidence  at  the 
trial.  Pen.  Code,  §  1181,  subd.  7.  Besides,  it 
is  quite  probable  that  the  defendant  would 
have  experienced  much  difficulty  on  the  ques- 
tion of  diUgence,  for  it  is  evident,  as  the 
learned  trial  court  suggested,  in  disposing  of 
the  motion,  that  the  defendant  must  have 
known,  or  at  least,  by  the  exercise  of  rea- 
sonable diligence,  could  have  known,  of  the 
evidence  referred  to.  In  fact,  as  before 
shown,  his  learned  counsel  admitted  before 
the  court,  when  pressing  his  motion  for  a 
trial  de  novo,  that  the  defendant  told  him  of 
the  said  evidence,  but  that  he  (counsel) 
misunderstood  his  client  as  to  the  nature  of 
the  evidence  to  which  the  accused  referred, 
and  so  obtained  the  erroneous  impression  that 
it  Involved  character  testimony  rather  than 
proof  of  a  more  substantial  nature  in  its 
bearing  upon  the  case. 

Upon  the  alleged  ground  of  newly  discov- 
ered evidence  the  motion  for  a  new  trial  was 
properly  denied. 

[4]  It  is  contended,  however,  that  the  evl- 
dence  does  not  Justify  the  verdict,  and  that 
ui)on  this  ground  a  new  trial  should  have 
been  granted,  and  that  the  refusal  to  grant 
said  motion  calls  for  a  reversal. 

The  facts  which  the  evidence  appears  to 
have  justified  the  Jury  In  finding  may  thus 
be  stated:  The  hardware  store  of  the  firm 
of  Lewis  &  Byrd,  at  the  town  of  Newman,  in 
Stanislaus  county,  was  entered  at  some  time 
between  the  hours  of  half  past  8  of  the  Sat- 
urday evening  of  June  24,  1916,  and  half 
past  8  o'clock  the  following  morning,  Sunday, 
the  25th  of  June,  and  a  large  number  of  arti- 
cles, including  shotguns,  pocketknlves,  razors, 
and  other  small  articles  of  hardware,  was 
taken  therefrom.  Lewis,  one  of  the  memliers 
of  the  firm,  having  been  the  first  person  to  go 
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to  tbe  store  on  Sunday  morning,  was  the 
first  to  discover  that  the  store  had  been  bur- 
glarized. On  Investigation  he  found  that  a 
window  In  the  rear  of  the  store  had  been 
pried  open,  and  that  evidently  entrance  Into 
the  building  had  been  made  through  said 
window. 

The  local  officers  were  Immediately  upon 
the  discovery  of  the  crime  Informed  of  the 
commission  thereof,  and  at  once  proceeded 
upon  a  search  for  the  perpetrators  and  kept 
up  the  search  until  Monday,  the  26th  day  of 
June,  when  they  overtook  the  defendants  at 
a  point  two  or  three  miles  south  of  the  vil- 
lage of  Dos  Palos  in  said  county,  and  a  c<m- 
slderable  distance  from  Newman.  The  four 
defendants  were  traveling  together  in  a 
spring  wagon,  drawn  by  a  pair  of  horses. 
The  officers  placed  the  quartet  under  arrest, 
and  on  investigation  found  the  stolen  arti- 
cles In  the  possession  of  the  defendants. 
Some  of  these  articles  were  in  an  old  suit 
case  belonging  to  Evans  and  the  woman. 
EJach  of  the  male  defendants  had  on  his 
person,  in  the  pockets  of  Ills  pantaloons, 
from  two  to  four  of  the  pocketknlves  stolen 
from  the  store.  The  woman  had  in  her  pos- 
session two  of  the  stolen  pocketknlves  and  a 
cheap  watch,  which  she  claimed  were  given 
her  by  Fares!.  The  guns,  which  were  also 
Identified  as  having  been  taken  from  the 
store,  were  in  the  wagon,  covered  over  with 
a  quantity  of  old  sacks. 

It  was  shown  that  on  the  morning  of  the 
24th  of  June  the  defendant  and  his  code- 
fendant  Paresi,  an  Italian,  were  in  the  hard- 
ware store  and  there  purchased  some  fish- 
hooks. 

It  was  further  shown  that  at  about  the 
hour  of  11  o'clock  on  the  night  of  June  24th 
a  citizen  of  Newman  saw  a  colored  and  a 
•white  man  coming  out  of  an  alley  near  which 
the  hardware  store  la  situated. 

For  the  purpose  of  using  the  colored  wo- 
man as  a  witness  for  the  people  against  the 
other  defendants,  the  district  attorney  mov- 
ed to  dismiss  the  charge  against  her,  and  the 
motion  was  granted.  From  her  testimony  it 
appears  that  she  and  Evans  were  living  to- 
gether, and  that  she  was  known  as  "Mrs. 
Evans";  that  late  in  the  month  of  May,  1916, 
she  and  Evans  started  out  for  a  fishing  trip 
near  Flrebaugh,  Stanislaus  county;  that 
Evans  was  engaged  in  gathering  and  selling 
old  Junk,  and  that  in  their  meanderings  they 
came  across  Mackie  and  Paresi,  who  Join- 
ed them  in  their  travels  and  went  with  them 
to  Newman.  She  further  testified  that,  when 
they  camped  for  the  night,  she  and  Evans 
slept  in  the  wagon,  and  that  on  the  night  of 
the  burglary,  at  about  9  o'clock,  after  Evans 
had  retired,  Paresi  and  Mackie  came  to  the 
wagon  and  called  for  Evans;  the  latter  arose 
and  stepped  to  the  grovind  from  the  wagon, 
and  the  three  men  for  a  few  moments  held 
a  conversation,  the  purport  of  which  she  did 
not  hear;  that  the  three  men  then  left  the 
"camp"  together,  and  returned  thereto  sev- 


eral hours  thereafter.  The  next  morning  at 
an  early  hour  they  broke  up  camp  and  pro- 
ceeded on  their  way.  When  they  reached 
the  suburbs  of  Los  Banos,  a  small  town  In 
Stanislaus  county,  they  stopped,  and  It  was 
at  this  place  where  for  the  first  time  the 
woman  saw  the  articles  referred  to  and 
where  the  goods  were  divided  between  the 
parties.  She  testified  that  Paresi  superin- 
tended the  matter  of  division.  Among  the 
articles  displayed  on  the  gronnd  pending  the 
division  were  several  empty  razor  boxes. 
The  woman  asked  how  it  was  that  eo  many 
empty  boxes  were  there,  to  which  Paresi  In 
effect  replied  that  it  was  so  dark  in  the  store 
when  they  were  taking  the  goods  that  tney 
could  not  tell  precisely  what  they  were  get- 
ting away  with. 

The  defendant  testified  in  his'  own  behalf, 
but  introduced  no  other  testimony.  He  de- 
clared that  on  Saturday,  the  24th  of  June, 
he  went  to  bed  in  the  wagon  near  the  hour 
of  8  o'clock  p.  m.,  and  that  be  did  not  leave 
his  bed  imtil  aroused  from  his  slumbers  at 
an  early  hour  Sunday  morning  by  Mackie 
and  Paresi,  who  had' apparently  Just  readi- 
ed the  camp,  they  having  b^en  absent  dur- 
ing most  of  the  night.  Tills,  he  said,  was  the 
first  he  knew  of  the  possession  by  Mackie 
and  Paresi  of  the  stolen  goods.  He  said  that 
he  knew  nothing  of  the  fact  of  the  entrance 
into  the  store  by  Mackie  and  Paresi  until 
then,  and  tliat  prior  to  the  perpetration  of 
the  crime  he  did  not  know  that  they  contem- 
plated or  Intended  committing  the  act 

The  foregoing  statement  embraces  a  brief 
recital  of  all  the  facts  brought  out  at  the 
trial. 

The  defendant  claims:  (1)  That  the  Hugh- 
son  woman  was  an  accomplice  to  the  crime, 
and  that  there  Is  no  other  evidence  in  the 
record  which  corroborates  her  testimony; 
(2)  that,  if  the  defendant  is  shown  by  the 
evidence  to  be  guilty  of  any  crime  at  all,  it 
is  that  of  receiving  stolen  property,  with 
knowledge  at  the  time  of  receiving  it  that  it 
had  been  stolen,  and  not  that  of  burglary. 

[8]  1.  There  is  no  evidence  in  the  record, 
except  the  mere  circumstance  that  she  was 
the  traveling  companion  of  the  other  defend- 
ants and  the  circumstance  that  she  received 
a  portion  of  the  stolen  property,  that  Mrs. 
Hughson  had  anything  to  do  with  the  bur- 
glary or  that  she  knew  that  it  was  to  be  com- 
mitted or  in  any  way  aided  and  abetted  in  ita 
commission.  Her  own  testimony  is  to  the 
effect  that  she  knew  nothing  about  the  crime 
or  of  any  intention  to  commit  it  until  after 
it  was  committed.  It  is,  though,  quite  mani- 
fest that,  when  she  received  the  two  pocket- 
knives  and  some  other  articles  from  Paresi 
and  the  other  two  men,  she  knew  that  the 
articles  received  by  her  were  stolen  proper- 
ty, and,  of  course,  in  that  case.  If  she  was 
guilty  of  any  crime,  it  was  that  of  receiving 
stolen  property,  then  knowing  it  to  have  been 
stolen.  If  this  be  true,  then  under  the  de- 
scription of  an  accomplice  as  defined  by  the 
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LegUOature  of  1916,  In  an  amendment  to  sec- 
tion 1111  of  the  Penal  Code  (Stats.  1915,  p. 
760),  she  Is  not  an  accomplice,  assuming,  of 
coarse,  that  the  evidence  aufiSdently  shows 
that  Evans  was  a  party  to  the  crime  of  bnr- 
glary.    The  amendment  referred  to  reads: 

"An  accomplice  Is  hereby  defined  as  one  who  Is 
liable  to  prosecution  for  the  identical  offense 
charged  against  Uie  defendant  on  trial  in  the 
cause  in  which  the  testimony  of  the  accomplice 
is  given." 

Bnt,  even  If  It  were  true  that  Mrs.  Uugh- 
son  was  an  accomplice  of  Evans,  still  there 
can  be  no  doubt  that  there  was  other  evi- 
dence than  that  of  the  testimony  of  the  wo- 
man tending  to  connect  the  defendant  with 
the  commission  of  the  offense  charged  and 
corroborative  of  Mrs.  Hughson's  testimony. 
Pen.  Code,  |  1111,  supra.  A  brief  repetition 
only  of  certain  circumstances  disclosed  by 
the  proofs  will  be  sufficient  to  reeflSrm  con- 
viction that  the  verdict  Is  legally  well  for- 
tified: He,  with  Paresi,  was  seen  In  the  store 
whldi  was  entered  on  the  morning  of  the  day 
the  crime  was  committed.  A  colored  and  a 
white  man  were  seen  coming  out  of  an  alley 
near  the  building  entered  at  a  late  hour  on 
the  night  of  the  burglary.  The  stolen  ar- 
ticles were  found  In  the  possession  of  the  de- 
fendant and  his  companions.  These  circum- 
stances surely  corroborate  Mrs.  Hughson's 
testimony.  Indeed,  in  oar  judgment,  they 
not  only  tend  to  connect  the  defendant  with 
the  commission  of  the  crime,  but  are  tttem- 
selves  or  alone  sufficient  to  support  the  ver- 
dict retnmed  by  the  Jury.  With  Uie  testi- 
mony of  Mrs.  Hnghson,  they  certainly  satis- 
factorily estaldllsh  the  guilt  of  the  defend- 
ant. 

No  other  points  are  made. 

The  judgment  and  the  order  aH>ealed  from 
are  affirmed. 


We  concur: 
NBTT,  J. 


CHIP&IAN,    P.    J.;    BUR- 


QIIiliEl  V.  ANDERSON.    (Civ.  1952.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    July  3,  1917.) 

1.  Appbaj.  and  Ebbos  «=>2(M<3)— Sbcondabt 

BVIDBNOE— FAILUEE  TO  OBJECT. 

Where  defendant  did  not  object  to  the  intro- 
duction of  certain  evidence  at  the  trial,  he  can- 
not complain  <hi  appeal  that  such  evidence  was 
secondary. 

2.  Account  Stated  «=»5— Bvidknob— Suiot- 

CIENCY. 

In  an  action  np<Hi  an  open  book  account,  a 
statement  made  by  defendant  to  the  effect  that 
be  was  liable  for  "part  of  these  bills"  was  in- 
sufficient to  show  an  account  stated. 
8.  AcconNT    €=»22— Evidence — Sufficiency. 

In  an  action  on  a  book  account,  held,  under 
the  evidence,  that  finding  that  defendant  was 
liable  individually  for  the  entire  debt  was  jus- 
tifled. 

Appeal  from  Superior  Court,  Oty  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judge. 


Action  by  Henry  6.  Gille,  doing  business  as 
the  Crille  Show  Printing  Company,  against 
O.  M.  Anderson.  Judgment  for  plalntUf,  and 
defendant  appeals.    Affirmed. 

Herbert  Cboynskl  and  James  R.  Kelly,  both 
of  San  Francisco,  for  appellant.  Walter  H. 
Koblnson,  of  San  Francisco,  for  respondent 

BEASI/T,  Judge  pro  tem.  This  is  an 
action  in  which  the  plaintiff  declared  upon  an 
open  book  account,  and  was  given  judgment 
for  $1,211.50.  The  defendant  appeals,  and 
Insists  that  "there  is  no  evidence  of  an  open 
book  accoimt" 

[1  ]  At  the  trial  the  accounts  of  the  plain- 
tiff were  In  court,  and  the  plaintiff  read  the 
items  from  them  In  giving  his  testimony,  or 
they  were  read  to  him  by  his  attorney.  No 
objection  was  made  to  this  method  of  prov- 
ing the  plaintiff's  claim.  Having  failed  to 
object  at  the  trial  to  this  method  of  proof, 
the  defendant  cannot  now  be  heard  to  com- 
plain of  It ;  for  It  is  well  setUed  that.  If  a 
party  permits  his  adversary  to  prove  his 
case  by  secondary  evidence,  he  cannot  after- 
wards object  that  better  evidence  should  have 
been  produced.  The  secondary  evidence  Is 
under  the  circumstances  sufficient.  Wright 
V.  Boseberry,  81  Gal.  87,  22  Pac.  336;  Wil- 
liams V.  Hawley,  144  Cal.  102,  77  Paa  762. 

[2]  Defendant  makes  the  further  point  that 
"the  evidence  shows  that.  If  there  was  any 
account,  the  account  was  stated  between  the 
parties."  To  establlab  this  he  relies  upon  a 
statement  made  by  himself  at  one  time  to 
the  effect  that  he  was  liable  for  a  part  of 
these  bills;  but  this  statement  was  not  made 
under  circumstances  which  showed  such  a 
meeting  of  minds  as  to  establish  an  account 
stated  between  the  parties ;  at  least,  consid- 
ering the  other  evidence,  the  court  was  Justi- 
fied In  finding  that  the  account  was  not 
stated. 

[3]  The  appellant  also  claims  that  this  was 
not  his  debt,  but  the  debt  of  the  O.  M.  Ander- 
son Company.  The  Items  were  charged  to 
the  defendant,  either  under  his  own  name  or 
under  the  name  of  the  Oalety  Theater  Com* 
pany.  Anderson  personally  ordered  the  open- 
ing of  this  account  The  account  was  for 
printing  done  by  the  plalntlfC  for  various 
shows  produced  at  the  Gaiety  Theater.  The 
defendant  was  the  only  person  who  opened 
the  account  or  made  any  arrangements  for 
this  printing.  He  told  the  plaintiff  that  he 
was  opening  the  Gaiety  Theater,  and  would 
require  a  great  deal  of  printing,  and  arrang- 
ed with  the  plaintiff  to  furnish  It  He  also 
Instructed  the  plaintiff  to  take  orders  from 
his  managers.  He  paid  some  money  on  the 
account  personally,  and  never  suggested  that 
he  was  not  responsible  Individually  for  the 
bills  so  contracted.  He  now  claims  that,  aft- 
er giving  two  shows,  he  retired  from  the 
theater,  and  that  the  theater  was  thenceforth 
conducted  by  the  6.  M.  Anderson  Company. 
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However,  tbere  was  evidence  that  be  later 
admitted  bla  liability  for  tbe  acconnt;  and, 
from  the  evidence  taken  as  a  whole,  the  court 
was  Justified  In  finding  that  Anderson  was 
personally  liable  for  the  entire  indebtedness. 
No  good  purpose  would  be  served  by  a 
lengthy  analysis  of  this  evidence.  Defend- 
ant's methods  of  doing  business  may  be  said 
to  have  been  loose ;  he  apparently  contract- 
ing biUs  in  the  name  of  the  Gaiety  Theater 
Cumpuny,  tbe  G.  M.  Anderson  Company,  and 
under  his  own  name;  and  the  court  was 
amply  Justified  In  finding  that  all  these  ac- 
connts  were  chargeable  to  him  personally. 

UTiere  was  no  error  as  to  any  of  the  rulings 
of  the  court  in  the  admission  of  evidence  as 
to  which  the  defendant  complains. 

The  Judgment  is  alttrmed. 


We    concur: 
ARDS,  J. 


KEBKIGAN,     J.;      RICH- 


Ex  parte  KE'ENE.     (Or.  653.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  6, 1917.) 

1.  Abbest  «=»27—Akfidavit— Statement   or 
Facts. 

Tbe  statement  of  facts  in  an  information 
and  belief  affidavit,  to  authorize  an  order  of  ar- 
rest under  Code  Civ.  Proc.  §  481,  must  be  posi- 
tive and  clear,  and  must  be  such  evidence  as 
would  be  competent  and  receivable  upon  the 
trial  of  an  action  to  justify  an  ordinary  judg- 
ment for  money. 

2.  Abrest   «=»25—AmDAViT— Statement    of 
Facts. 

The  affidavit  for  an  order  of  arrest  in  a  civil 
action  filed  under  Code  Civ.  Proc.  §  481,  need 
not  state  the  evidentiary  facts  upon  which  the 
principal  fact  rests,  if  it  follows  the  statutes  and 
positively  declares  that  such  principal  fact  ex- 
ists, though  if  the  facts  stated  in  the  affidavit 
show  that  affiant  is  necessarily  acting  only  on 
his  information  and  belief,  the  evidentiary  facts 
most  be  stated. 

3.  ABBEST  <S:=»29— ATPIDAVIT— StTFFICIENCT  OP 

Statement— Fbattd  in  Contbactinq  Debt. 
Statements  in  affidavits,  filed  under  Code 
Civ.  Proc.  §  481,  to  obtain  order  for  arrest  of 
defendant,  which  aside  from  possible  conclu- 
sions of  the  affiant  were  substantial  statement 
of  facts  apparently  within  the  affiant's  knowl- 
edge, to  the  effect  that  defendant  represented 
himself  to  be  a  reputable  business  man  when  in 
fact  he  was  not,  and  was  doing  business  under 
an  assumed  name  to  defraud  creditors,  and 
tliat  he  had  stopped  payment  on  a  check  given 
in  part  payment,  authorized  an  arrest  under  sec- 
tion 479  for  fraud  in  contracting  the  debt  on 
which  the  action  was  brought. 

In  the  matter  of  the  application  of  Maurice 
Keene  whose  true  name  is  Maurice  Chaney, 
for  a  writ  of  habeas  corpus.  Writ  discharg- 
ed, and  petitioner  remanded. 

WlUedd  Andrews,  of  Los  Angeles,  for  peti- 
tioner. W.  J.  Ford  and  Henry  G.  Bodkin, 
both  of  liOS  Angeles,  for  respondent 

CONREY,  P.  J.  Habeas  corpus.  The  peti- 
tioner Is  In  custody  of  the  sheriff  of  Los 
Angeles  county  pursuant  to  an  order  of  ar- 


rest issued  in  acoordanoe  with  certain  provi- 
sions of  the  Code  of  CUvil  Procedure.  Sec- 
tion 479  of  that  Code  provides  that  the  de- 
fendant may  be  arrested  in  certain  cases, 
one  of  which  is  "when  the  defendant  has 
been  guilty  of  a  fraud  in  contracting  the  debt 
or  Incurriiog  the  obligation  for  which  the  ac- 
tion is  brought"  Section  481  provides  that 
an  order  for  the  arrest  of  the  defendant  may 
be  made  whenever  it  appears  to  the  Judge, 
by  the  afildavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  ex- 
ists, and  that  the  case  is  one  of  those  men- 
tioned in  section  479.  "The  affidavit  must  be 
either  positive  or  upon  Information  and  be- 
lief ;  and  when  upon  information  and  belief, 
it  must  state  the  facts  upon  which  the  inform 
matlon  and  belief  are  founded." 

The  commitment  presented  with  the  sher- 
iff's return  shows  that  a  Judge  of  the  supe- 
rior court,  in  an  action  against  the  petition- 
er tierein  and  one  other  person,  ordered  the 
arrest  of  the  petitioner.  In  that  order  it  was 
stated  that  it  appeared  to  the  Judge  from  the 
verified  complaint  on  file  and  from  the  affi- 
davit submitted  on  the  part  of  the  plaintiff 
that  a  sufficient  cause  of  action  exists  against 
the  defendants,  and  that  the  case  Is  one  ot 
those  mentioned  in  section  479,  Code  of  Civil 
Procedure,  and  that  the  defendants  and  each 
of  them  have  been  guilty  of  fraud  in  oon-> 
tractlng  tbe  debt  for  which  the  action  Is 
brought.  The  jietitlon  for  the  writ  contains 
copies  of  the  affidavits.  One  of  those  affida- 
vits states  that  a  copy  of  the  complaint  is 
thereto  annexed  and  made  a  part  thereof. 
The  petition  does  not  negative  the  fact  that 
a  copy  of  the  complaint  was  annexed  to  the 
original  affidavit ;  therefore  we  presume  that 
the  complaint  was  before  the  Judge  when  he 
made  his  order  of  arrest,  and  that  it  does 
state  a  cause  of  action.  The  affidavits  also 
directly  show  that  the  defendants  purchased 
from  the  plaintiff  merchandise,  to  wit,  cer- 
tain quantities  of  butter,  of  a  value  exceed- 
ing $3,000,  which  was  delivered  to  the  defend- 
ants, that  the  defendants  have  not  paid  the 
purchase  price  or  any  part  thereof,  and  that 
the  same  is  due,  owing  and  unpaid.  The 
affidavit  of  Axel  Whltefield,  a  recent  employ^ 
of  the  defendants,  states  that  the  defendants 
Maurice  Chaney  and  Albert  Chaney  have 
been  doing  business  under  the  name  of  Keene 
Butter  Company,  and  have  represented  them- 
selves In  all  business  transactions  as  Maurice 
Keene  and  Albert  Keene,  respectively;  that 
Maurice  Chaney  was  convicted  of  using  the 
United  States  maUs  to  defraud,  in  the  dis- 
trict court  of  the  United  States  in  the  city  of 
San  Francisco,  Cal.,  in  1912,  and  sentenced  for 
a  term  of  four  years,  of  which  term  he  served 
three  years  and  one  month,  and  was  released 
from  the  penitentiary  at  McKeil's  Island  on 
or  about  November  1,  1916;  that  the  defend- 
ants have  been  guilty  of  fraud  In  contracting 
their  indebtedness  with  the  plaintiff,  in  that 
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tbe  defendants  represented  themselvee  to  be 
rentable  bnslness  men,  v^iereaa  In  fact  tbe 
defendant  Maurice  Gbaney  was  a  man  of 
bad  repute  and  doing  business  under  an  as- 
sumed name,  "and  each  of  said  defendants 
assumed  said  flctltloos  name  In  order  that 
tbey  might  defraud  plalntUF  bereln,  and  oth- 
er creditors";  that  defendants  bare  fraudu- 
lently concealed,  removed,  and  disposed  of 
certain  of  said  butter  to  prevent  Its  being 
found  or  taken  by  tbe  sheriff  in  any  action 
commenced  by  the  plaintiff  herein,  or  any  of 
the  other  creditors  of  said  defendants;  that 
defendants  stated  to  affiant  that  they  would 
not  deposit  any  further  money  in  the  bank, 
for  the  reason  that  they  w'ere  afraid  that 
plaintiff  herein  would  attach  said  money  and 
that  said  defendants  would  keep  their  money 
In  other  places. 

Tbe  affidavit  of  R.  F.  Bennett,  the  presi- 
dent of  the  plaintiff  company,  states  that  on 
or  about  the  7th  day  of  June,  1917,  the  de- 
fendants ordered  a  consignment  of  butter  to 
be  shipped  to  them  to  the  city  of  Los  An- 
geles;-that  the  defendants  at  that  time  repre- 
sented to  the  plaintiff  that  In  case  said  but- 
ter was  shipped  to  them  they  would  Immedi- 
ately forward  check  to  plaintiff  for  the 
amount  of  money  due  to  date  and  for  said 
consignment;  that  relying  upon  sudti  repre- 
sentations the  plaintiff  shipped  said  butter, 
of  the  value  of  |1,000  or  thereabouts,  to  the 
defendants  in  accordance  with  such  agree- 
ment; that  the  defendants  thereupon  mailed 
a  check  to  the  plaintiff  for  the  sum  of  $1,000 
or  thereabouts ;  that  thereafter,  after  the  re- 
ceipt of  said  butter  by  the  defendants,  they 
caused  payment  to  be  stopped  on  the  check  so 
received,  and  said  check  was  dishonored  by 
the  bank  upon  which  tbe  check  was  drawn ; 
that  no  money  has  been  paid  by  the  defend- 
ants, or  either  of  them,  to  the  plaintiff  on 
account  of  said  butter  so  furnished  as  afore- 
said; that  the  plaintiff  would  not  have  fur- 
nished and  delivered  said  butter,  or  any 
part  thereof  to  the  defendants  or  either  of 
them  if  it  were  aware  of  tbe  true  name  of  de- 
fendants herein,  and  If  it  were  not  for  the 
fact  that  said  defendants  had  forwarded  said 
check  to  the  plaintiff.  The  check  was  an- 
nexed to  the  affidavit.  It  was  drawn  on  June 
7, 1917,  for  11,061.87  in  favor  of  the  plaintiff, 
signed  "The  Keene  Butter  Co.,  by  M.  Keene." 
It  bears  the  indorsement,  "Payment  stopped," 
and  Is  marked,  "Canceled  June  13, 1917." 

[1]  Counsel  for  petitioner  claims  that  tbe 
affidavits  do  not  tend  to  show  and  furnish  hO 
foundation  iq>on  which  the  Judge  of  the  su- 
perior court  was  authorized  to  find  that  it 
appeared  thereby  that  the  petitioner  had 
been  guilty  of  a  fraud  In  contracting  the  debt 
or  incurring  the  obligation  for  which  the  ac- 
tion was  brought  He  claims  that  the  only 
statements  made  pertinent  to  that  charge  are 
upon  Information  and  belief,  and  that  the 
facts  upon  which  such  Information  and  be- 


lief were  founded  are  not  stated.'  We  agree 
that  the  statement  of  facts  upon  which  an 
information  and  belief  allegation  is  founded, 
to  authorize  an  order  of  arrest,  must  be 
positive  and  clear,  and  must  be  such  evidence 
as  would  be  competent  and  receivable  upon 
the  trial  of  an  action  to  justify  an  ordinary 
Judgment  for  money.  Bx  parte  Fkomoto,  120 
Cal.  316,  62  Pac.  726;  Fkumoto  v.  Marsh, 
130  Cat  60,  68  Paa  303,  609,  80  Am.  St 
Rep.  73. 

[2]  It  is  also  true  that  the  affidavit  upon 
which  an  order  of  arrest  In  a  dvll  action  Is 
asked  need  not  state  the  evidentiary  facts 
upon  whicb  the  principal  fact  rests,  if  in- 
stead thereof  the  affidavit  follows  the  statute 
and  declares  In  positive  terms  that  such  prin- 
cipal fact  exists.  Matter  of  Caples,  26  Cal. 
App.  786,  148  Paa  795.  This  Is  subject,  of 
course,  to  the  qualification  that  If  the  facts 
stated  in  the  affidavit  show  that  necessarily 
affiant  is  acting  only  on  information  and  be- 
lief other  than  actual  knowledge,  then  the 
evidentiary  facts  must  be  stated. 

[3]  In  the  present  Instance  those  portions 
of  the  affidavits  to  which  we  have  referred  In 
the  foregoing  statement  do  not  purjiort  to 
have  been  made  on  information  and  belief. 
\V7)tle  some  of  the  expressions  therein  con- 
tained may  be  construed  as  stating  the  con- 
cIuslMks  of  the  affiant,  there  remain  sub* 
stantlal  stateuients  of  lacts,  apparently  with- 
in the  knowledge  of  Whltefield  and  of  Ben- 
nett, which  we  think  are  legally  sufficient  to 
have  authorized  the  order  of  arrest 

The  writ  Is  discharged  and  petitioner  la 
remanded. 

We. concur:  JAMES,  J.;  WORKS,  Judge 
pro  tern. 


MILLER  V.  LANKTREB  et  al.     (MUBPHZ, 
Intervener.)    (Civ.  1908.) 

(District  Court  of  Appeal,  First  Di«trict  Cali- 
fornia. July  10,  1917.  Rehearing  .Denied 
Aug.  9,  1917;  Denied  by  Supreme  Ckiurt 
Sept  6,  1917.) 

1.  MOBTOAOXS  €=3606— RlIDEHPnOir— TXNDXB 
— ACCEFTANCB. 

Where  one  entitled  to  redeem  in  any  ca- 
pacity tendered  the  amount  required  by  the  stat- 
ute to  effect  a  re<lemption,  the  holder  of  the  cer- 
tificate of  foreclosure  Bale  was  bound  to  accept 
the  tender,  and  waa  not  entitled  to  be  informed 
as  to  the  particuli^r  capacity  in  wMch  the  r«- 
demptioner  was  acting. 

2.  Api'eal  and  Krror  ®=»1011(1)— Finding 
ON  Conflicting  iJviDENCE— Revikw. 

Tile  trial  court's  finding  on  conflicting  evi- 
dence on  the  question  of  good  faith  in  tendering 
the  amount  necessary  to  redeem  from  a  mort- 
gage foreclosure  will  not  be  reviewed  on  appeal. 

Appeal  from  Superior  Couit,  Alameda 
County;    J.  J.  Trabucco,  Judge. 

Mandamus  by  William  Miller  against  J.  B. 
Lanktree  and  William  M.  Roberts;  Ella  M. 
Murphy,  Intervener.  Judgment  for  defend- 
ants and  Intervener,  and  plaintiff  appeals. 
Affirmed. 
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Daniel  O'ConneU,  of  San  Francisco,  for 
appellant.  E.  C.  Harrison  and  M.  E.  Harri- 
son, both  of  San  Francisco,  and  Thontas  O. 
Huxley,  of  Oakland,  for  respondents. 

RICHABOS,  J.  This  is  an  appeal  by  thr 
plaintiff  from  the  judgment  of  the  trial 
court  refusing  to  issue  a  writ  of  mandate  up- 
on the  plaintifTs  application  therefor  to 
compel  the  defendant  J.  B.  Lanktree,  as  the 
commissioner  upon  a  foreclosure  sale,  to  la- 
sue  a  commissioner's  deed  to  the  plaintiff  as 
the  purchaser  at  said  sale,  upon  the  ground 
that  no  redemption  of  the  property  involved 
in  such  sale  had  been  made  within  the  time 
required  by  law.  The  defense  to  this  appli- 
cation urged  both  by  said  commissioner  and 
by  the  defendant  W.  M.  Roberts  and  the 
intervener,  Ella  M.  Murphy,  was  that  a  re- 
demption of  the  property  had  been  accom- 
plished within  the  time  provided  by  law. 

The  facts  of  the  case  essential  to  Its  ded- 
Blon  are  these:  The  original  action  for  the 
foreclosure  of  a  mortgage  oat  of  which  this 
proceeding  arose  was  begun  by  Berkeley 
Bank  of  Savings  &  Trust  Company  against 
Herman  Murpby,  Ella  M.  Murphy,  his  wife^ 
and  several  other  defendants.  Prior  to  the 
Judgment  in  said  action  the  plaintiff  herein 
was  substituted  for  the  plaintiff  in  that  ac- 
tion, and  thereupon  Judgment  went  in  his 
favor  against  all  of  the  defendants  for  the 
foreclosure  of  said  mortgage  and  the  sale  of 
the  property  involved  therein  by  J.  B.  Lank- 
tree,  who  was  appointed  commissioner  of  the 
court  tor  that  purpose,  and  who,  having  duly 
qualified,  proceeded  to  sell  the  same  for  the 
satisfaction  of  the  Judgment,  Eimountlng  to 
the  sum  of  $7,837.35.  The  plaintiff  was  the 
purchaser  at  said  foreclosure  sale,  bidding 
therefor  the  sum  of  $6,500.  The  record 
shows  that  prior  to  the  rendition  of  said 
Judgment  in  the  foreclosure  proceeding  the 
defendant  Herman  Murphy  had  Conveyed  the 
premises  in  question  to  his  wife,  EUa  M. 
Murphy,  by  deed  of  gift ;  that  Ella  M.  Mur- 
phy had  thereafter  conveyed  the  same  to  a 
corporation  known  as  the  Progressive  Invest- 
ment Company,  which  had  later  reconveyed 
the  property  to  her.  It  further  appears  that 
William  M.  Roberts,  named  as  a  defendant 
in  the  present  proceeding,  was  a  Judgment 
creditor  of  said  Herman  Murphy  by  virtue 
of  assigned  claims  of  se«reral  other  judg- 
ment creditors  having  accrued  liens  upon  the 
property  subsequent  and  subject  to  the  lien 
or  liens  of  the  plaintiff.  Within  the  time  re- 
quired by  law  to  effect  a  redemption  of  the 
property  sold  by  the  commissioner  upon  fore- 
closure sale  Ella  M.  Murphy,  one  of  the  de- 
fendants in  the  original  action  and  the  in- 
tervener in  the  present  proceeding,  tendered 
in  cash  the  sum  of  $7,416.19  to  effect  a  re- 
demption of  the  property.  This  stun  covered 
the  amount  of  the  purchase  price  by  the 
plaintiff  at  tte  foreclosure  sale,  with  ac- 


crued Interest  and  taxes,  and  was,  it  is  con- 
ceded, suiBdent  in  amount  to  have  effected  a 
redemption  of  the  property  by  said  Ella  M. 
Murphy  in  her  capacity  as  an  original  Judg- 
ment creditor;  bat  tlie  plaintiff,  in.  his  ca- 
pacity as  purchaser  at  the  foreclosure  sale, 
refused  to  accept  said  tender,  claiming  at  the 
time  thereof,  and  still  Insisting,  that  ha 
was  entitled  to  require  that  the  said  Ella  M. 
Murphy,  the  proposed  redemptioner,  should 
make  a  disclosure  as  to  whether  she  was 
tendering  said  sum  and  offering  to  redeem 
the  property  in  her  capacity  as  an  original 
judgment  creditor,  or  as  the  successor  in  in- 
terest of  her  codefendant,  Herman  M.  Mur- 
phy, the  origlntU  owner  and  mortgagor  of  the 
property. 

{1]  We  think  there  Is  no  merit  In  this  c<m- 
tention.  If  the  defendant  Ella  M.  Murphy 
in  the  former  action  was  entitled  to  redeem 
in  any  capacity,  and  tendered  to  the  pur^ 
chaser  at  the  foreclosure  sale  the  amount  re- 
quired by  the  statute  to  effect  such  redemp- 
tion, the  holder  of  the  certificate  of  sale  was 
bound  to  accept  such  tender,  and  was  not  en- 
titled to  be  informed  in  what  particular  car 
padty  the  redemptioner  was  acting.  Pollard 
v.  Harlow,  138  Cal.  390,  71  Pat  454,  648. 

[2]  This  practically  disposes  of  the  casa 
The  appellant  undertakes  to  argue  at  con- 
siderable length  the  evidence  educed  at  the 
trial  as  to  the  facts  and  circumstances  at- 
tending the  making  of  the  tender  in  question 
as  tending  to  show  a  want  of  good  faith  in 
the  proposed  redemption  in  making  the 
same;  but  as  to  this  we  are  of  the  opinion 
that,  at  most,  a  conflict  in  the  evidence  was 
presented  which  it  was  the  proper  province 
of  the  trial  court  to  resolve  In  favor  of  ei- 
ther of  the  parties  to  the  proceeding,  and  his 
discretion  in  making  bis  findings  thereon  in 
the  defendants'  and  intervener's  fftvor  will 
not  be  reviewed  upon  this  appeal. 

The  same  rule  applies  to  the  attack  made 
by  the  appellant  upon  the  sufficiency  of  the 
proof  of  Ella  M.  Murphy's  title  as  the  assert- 
ed successor  in  interest  of  her  husband,  al- 
though, in  view  of  what  has  heretofore  been 
said,  this  is  not  a  material  issue  in  the  case. 

Neither  do  we  regard  the  points  made  by 
the  appellant  touching  the  sufficiency  of  the 
alleged  tender  of  William  M.  Roberts  in  his 
effort  at  a  redemption  of  the  property  im- 
portant to  this  decision,  in  view  of  our  hold- 
ing as  to  the  sufficiency  of  the  tender  made 
by  Ella  M.  Murphy,  which  had  the  effect  of 
defeating  the  right  of  the  plaintiff  in  the 
original  action  to  have  Issued  to  him  in  his 
capacity  of  purchaser  at  the  foreclosure  sale 
a  commissioner's  deed,  or  to  now  compel  in 
this  proceeding  the  issuance  of  such  deed  to 
him. 

Judgment  affirmed. 

We  concur:  BEASLT,  Jndge  pro  tern.; 
KERRIGAN,  J. 
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HARRIS  T.  BOBINEirr.    (Oiv.  2106.) 

(District  Conrt  of  Appeal,  First  Disttlet,  Cal- 
Uoniia.  July  9,  1917.  Rehearing  Denied 
Aug.  8,  1917;  Denied  by  Supreme  Court 
Sept.  6,  1917.) 

lAlHTATION  OF  ACTIONS  «S»127(18)— AlOEND- 
KENT  OF  PlJBADING — Nk.W  CAITSK  OF  ACTION. 

In  an  acrtlon  on  an  assigned  claim  for  goods 
soM  and  delivered,  an  amendment  to  the  com- 
plaint by  adding  a  count  upon  an  account  stated 
based  on  the  same  transaction  was  properly  al- 
lowed over  the  objection  that  it  stated  a  new 
cause  of  action  against  which  the  statute  of 
limitations  had  ran. 

Appeal  from  Superior  Oonrt,  Oity  and 
Connty  of  San  Francisco;  Frank  J.  Mn- 
rasky,  Judge. 

Action  by  Matthew  A.  Harris,  as  special 
administrator,  etc.,  substituted  in  place  and 
stead  of  B.  S.  Chandler,  deceased,  against 
Thomas  W.  Robinett.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

W.  C.  Cavltt,  of  San  Francisco,  for  ai^el- 
lant  Charles  S.  Peery  and  R.  H.  IfcGowan, 
both  of  San  Francisco,  for  re8p<Hident 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  plaintiff's  favor  in  an  action 
brought  to  recover  upon  an  assigned  claim 
for  merchandise  sold  and  delivered.  The 
original  complaint  was  for  the  recovery  of 
$1,036.88,  claimed  to  be  dne  the  plaintiff's 
assignor  as  a  balance  upon  an  open  book  ac- 
count. The  plaintiff  recovered  Judgment  up- 
on that  complaint  and  the  Issues  Joined 
thereon;  bat  upon  appeal  said  Judgment  was 
reversed,  and  a  new  trial  ordered.  Chan- 
dler y.  Robinett,  21  Cal.  App.  334,  181  Pac. 
891.  Upon  ^e  retrial  of  the  case  the  plain- 
tiff, over  the  defendant's  objection,  was  per- 
mitted to  amend  bis  complaint  by  adding  a 
second  count  thereto  alleging  an  account 
stated.  The  Judgment  was  again  In  plaln- 
tifTs  favor,  and  from  it  the  defendant  has 
again  appealed. 

The  first  contention  urged  by  the  appel- 
lant is  that  the  court  erred  In  permitting  the 
plaintiff  to  amend  his  complaint  by  adding 
to  It  a  cause  of  action  on  an  account  stated, 
upon  the  ground  that  this  constituted  a  new 
cause  of  action,  against  which  the  statute  of 
limitations  had  run. 

We  find  no  merit  in  this  contention.  It  is 
admitted  that  both  the  original  complaint 
and  the  amendment  thereto  refer  to  the  same 
transaction,  and  that  each  is  for  the  recov- 
ery of  the  same  Indebtedness  arising  out  of 
said  transactloD.  This  being  conceded,  no 
new  cause  of  action  is  stated  by  the  amend- 
ment to  the  original  complaint  Union  Lum- 
ber Co.  V.  Schonten  k  Co.,  25  Cal.  App.  80, 
142  Pac.  910;  Bom  v.  Castle,  22  Cal.  App. 
282,  134  Pac.  347;  Bogart  v.  Crosby,  91  Cal. 
278,  27  Pac.  603;  Smullen  v.  PhlUlps,  92  Cal. 
408,  28  Pac.  442. 

liie  next  contention  of  the  appellant  is 
that  the  evidence  Is  insufficient  to  sustain 


the  flndings  and  Judgment  In  support  of 
this  contention  the  appellant  devotes  much 
space  to  a  discussion  of  the  evidence  in  the 
case;  but,  after  a  careful  reference  to  the 
portions  of  the  record  to  which  his  various 
strictures  are  directed,  we  are  satisfied  that 
there  is  in  each  instance  sufficient  evidence 
to  support  the  flndings  and  Judgment  of  the 
trial  court,  and  that  the  numerous  objections 
made  during  the  trial  to  the  introduction  of 
such  evidence  were  not  well  taken.  Without 
reviewing  in  detail  these  alleged  deficiencies 
and  errors,  it  will  be  sufficient  to  say  that,  in 
our  opinion,  upon  the  second  trial  of  the 
cause  the  court  avoided  or  corrected  the  er- 
rors which  led  to  a  reversal  of  this  case  uih 
on  the  former  appeal. 
Judgment  affirmed. 

We  concur:    BEASLT,   Judge  pro  tern.; 
KBRRIGAN,  J. 


HALIjBR  v.  YOIiO  WATBR  ft  POWER  CO. 
«t  al.    (Civ.  1653.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    July  13,  1917.     RehcarinK  Denied 
by  Supreme  Court  Sept.  11,  1917.) 

1.  Tbiai.  «s5»404(1)— Fxndinos  —  Oonbtbuo- 

TION. 

The  trial  court's  findings  are  to  receive  such 
a  construction  as  will  uphold  rather  than  defeat 
its  judgment. 

2.  Taiio,  «=>396(1)— Findings— FoBM. 

It  is  not  necessary  that  findings  should  be 
in  the  exact  language  of  the  pleadings. 
&.  Tbiat.   «=3a{)5(e)— Fiwmnqs  —  Rbfebewob 
TO  Complaint. 
If  a  complaint  is  sufficient,  a  finding  by 
reference  to  it  will  be  sufficient. 

4.  TaiAi.  «=»404(2)— FrawNGS  —  Constrxto- 

TION. 

In  an  action  against  a  company  and  an  in- 
dividual for  the  loss  of  crops  from  their  negli- 
gent flooding  of  plaintifTs  land,  a  finding  that 
the  facts  alleged  in  the  complaint,  as  amended 
at  the  trial,  were  true  as  against  the  compr.ny, 
and  were  untrue  as  against  the  individual  de- 
fendant, will  be  construed  to  mean  that  the 
company  did,  and  that  the  individual  defend- 
ant did  not,  "negligently  and  carelessly  turn 
into  lateral  ditch  large  and  unusual  quantities 
of  water,"  ^tc,  as  alleged  in  the  complaint. 

5.  JtTDOMENT    «=»287(1)— JODOlOtRT    AOAINST 

Onb  OB  Mo  IE  Pasties. 
Code  Civ.  Proc,  I  578,  providing  that  judg- 
ment may  be  given  tor  or  against  one  or  more 
of  several  deiendants,  etc.,  modifies  the  com- 
mon-law role  that,  where  an  entire  judgment 
against  several  jomt  tort-feasors  must  be  re- 
versed as  to  one,  it  must  be  reversed  as  to  all, 
so  that  a  judgment  against  defendant  company 
sued  with  an  individual  defendant  for  crops  lost 
by  the  negligent  flooding  of  plaintiff's  laud 
would  be  upheld. 

Appeal  from  Superior  Court,  Tolo  County; 
W.  A.  Anderson,  Judge. 

Action  by  Fred  Haller  against  the  Tolo 
Water  &  Power  Company  and  Gottlob  Ploch- 
er.  Judgment  for  plaintiff  against  the  de- 
fendant company  and  Judgment  that  he  take 
nothing  against  defendant  Plocher,  and  the 
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defendant  company  appeals  on  the  judgment 
roll.    Affirmed. 

Arthur  C.  Huston,  of  Woodland,  for  ap- 
pellant E.  BJ.  Gaddls,  of  Woodland,  for  re- 
spondent Haller.  C.  W.  Thomas  and  C.  W. 
Thomas,  Jr.,  both  of  Sacramento,  for  respond- 
ent Plocher. 

HART,  J.  Plaintiff  brought  the  action 
against  the  defendants  to  recover  damages 
suffered  by  him  in  the  loss  of  certain  crops, 
alleged  to  have  been  caused  by  the  negligent 
flooding  by  defendants  of  plaintiff's  land. 

The  court  made  the  following  finding  and 
conclusion  of  law: 

"(1)  That  as  against  the  defendant  Tolo  Wa- 
ter &  Power  Company,  a  corporation,  all  of  the 
facts  set  forth  in  plaintiff's  complaint,  as 
amended  in  court  at  the  trial  of  this  action,  are 
true,  and  the  same  are  now  found  to  be  true, 
and  that  as  against  the  defendant  Gottlob 
Plocher  the  facts  set  forth  in  plaintiff's  com- 
plaint, as  amended  in  court  during  the  trial  of 
this  action,,  are  untrue,  and  the  same  are  by 
the  court  lound  to  be  untrue. 

"Conclusion  of  Law. 

"As  a  conclusion  of  law  from  the  foregoing 
facts,  the  court  finds  that  plaintiff  is  entitled  to 
judgment  against  the  defendant  Yolo  Water  & 
Power  Company,  a  corporation,  for  the  sum  of 
$299  in  United  States  gold  coin  and  for  costs  of 
suit,  and  it  is  ordered  that  judgment  be  entered 
accordingly,  and  that  as  against  the  defendant 
Oottlob  Plocher,  the  plaintlE  in  this  action  take 
nothing." 

Judgment  was  accordingly  entered  In  fa- 
vor of  plaintiff  against  the  defendant  cor- 
poration, and  the  appeal  Is  by  the  latter  on 
the  judgment  roll. 
1.  Appellant  makes  the  point  that: 
"The  court  has  not  made  any  finding  whatever 
on  the  issues  raised  by  the  pleadings;  also  the 
findings  are  contradictory,  inconsistent,  and  ir- 
reconcilable because  it  is  manifestly  impossible 
that  the  allegations  of  the  complaint  are  true 
as  against  the  defendant  Tolo  Water  &  Power 
Company  and  untrue  as  against  the  defendant 
Plocher.'' 

While  prolixity  In  the  drafting  of  pleadings 
or  other  papers  necessary  In  an  action  or 
.  proceeding  may  not  be  in  conformity  with  the 
well-nigh  universal  utilization.  In  almost 
every  activity,  of  time  and  labor-saving  ex- 
pedients, the  compression  of  essential  state- 
ments into  so  few  words  that  the  ascertain- 
ment of  their  meaning  Is  rendered  extremely 
difficult  is  not  to  be  commended.  We  may  well 
say  of  the  finding  before  us,  as  was'  said  by 
our  Supreme  Court,  in  Ladd  v.  Tully,  51  Oal. 
277,  that  It  tends  to  "lead  to  most  serious 
perplexities."  The  use  of  but  very  few  ad- 
ditional or  different  words  would  have  dis- 
solved the  obscurity  complained  of  by  the 
appellant. 

[1, 2]  But,  bearing  In  mind  that  the  find- 
ings of  the  trial  court  are  to  receive  such  a 
construction  as  will  uphold  rather  than  de- 
feat its  judgment  (Breeze  y.  Brooks,  97  Cal. 
72,  81  Pac  742,  22  L.  R.  A.  257;  Warren  v. 
Hopkins,  110  Cal.  606,  42  Pac.  986;    Goold 


V.  Eat<m,  111  Cal.  639,  44  Pac.  319,  52  Am. 
St  Rep.  201),  and  that  it  is  not  necessary 
that  findings  should  be  in  the  exact  language 
of  the  pleadings  (Millard  v.  Legion  of  Honor, 
81  Cal.  340,  22  Pac.  884;  Mott  v.  Ewlng,  90 
Cal.  231,  27  Pac.  194;  Clary  v.  Hazlitt,  67 
Cal.  286,  7  Pac.  701),  we  think  the  Intended 
meaning  of  the  findings  can  be  arrived  at 

[3]  If  a  complaint  be  sufficient,  a  finding  by 
reference  to  it  will  be  sufficient.  Gwlnn  v. 
HamUton,  75  Cal.  265,  17  Pac.  212. 

[4]  It  is  alleged  in  the  complaint  that  ad- 
joining plaintiff's  land  the  defendant  corpora- 
tion maintained  and  operated  a  ditch  for  the 
purpose  of  conveying,  selling,  and  delivering 
to  its  patrons  water  for  Irrigation;  that,  ou 
the  west  boundary  of  plaintiff's  lands  the  de- 
fendant Plocher  owned  a  right  of  way  for 
ditch  purposes,  which  connected  with  the 
ditch  of  the  defendant  corporation.  The  fifth 
allegation  of  the  complaint  is: 

"That  on  or  about  the  7th  day  of  Sentember, 
1915,  the  said  defendants  negligently  and  care- 
lessly turned  into  said  lateral  or  tributary  ditch 
large,  unusual,  and  inordinate  quantities  of  wa- 
ter, and  more  water  than  said  lateral  or  tribu- 
tary ditch  would  accommodate  and  hold,  in 
consequence  of  which  large,  unusv.al  and  in- 
ordinate quantities  of  water  flowed  onto  plain- 
tiffs lands,  causing  the  same  to  become  inun- 
dated and  submerged." 

We  think  the  finding  must  be  held  to  mean 
that  appellant  did  and  that  defendant  Ploch- 
er did  not  "negligently  and  carelessly  turn 
Into  said  lateral  or  tributary  ditch  large,  un- 
usual, and  Inordinate  quantities  of  water," 
etc.,  and,  as  thus  constmed,  the  finding  sup- 
ports the  judgment 

[6]  2.  Appellant  makes  the  further  point 
that,  as  the  action  was  institute  against  two 
joint  tort-feasors'  upon  a  joint  tort,  and  tbe 
judgment  is  against  one  of  them  on  a  sev- 
eral tort,  the  judgment  cannot  be  upheld. 

Section  678  of  the  Code  of  (Tivil  Procedure 
reads: 

"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  may, 
when  tbe  justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each 
side,  as  between  themselves." 

In  ZlbbeU  V.  S.  P.  Co.,  160  Cal.  237,  116 
Paa  513,  It  Is  said: 

"But  the  contention  of  appellant  that  from 
this  the  whole  judgment  must  be  reversed,  un- 
der the  common-law  rule  that,  where  an'  entire 
judgment  against  several  joint  tort-feasors  must 
be  reversed  as  to  one,  it  must  be  reversed  as  to 
all,  is  not  sound.  The  early  rule  has  been  re- 
lazed  by  judicial  decision  and  modified  by  stat- 
ute.   And  in  this  state  it  does  not  exist 

Appellant  claims  that  "the  court  did  not 
find  that  a  joint  tort  had  been  committed  and 
render  judgment  against  appellant  as  one 
of  the  joint  tort-feasors,"  but  "that  appel- 
lant alone,  and  not  acting  either  in  concert 
or  otherwise  with  Plocher,  committed  the 
wrong,"  and  the  case  of  Miller  v.  Highland 
Ditch  Co.,  87  Oal.  431,  25  Pac.  550,  22  Am. 
St  Rep.  254,  Is  relied  upon.  Therein  it  was 
held,  aa  stated  In  the  syllabua,  that: 
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"Several  tort-feason,  not  acting  In  consent  or 
by  unity  of  design,  are  not  liable  to  a  joint  ac- 
tion for  damages,  although  die  consequences  of 
the  several  torts  have  united  to  produce  an  in- 
jury to  the  plaintiff." 

The  distinction  between  that  case  and  the 
one  at  bar  is  obvlons.  In  the  former  there 
were  Independent  torts  committed  by  differ- 
ent defendants,  while  here  but  one  tort  was 
committed,  and,  as  the  court  found,  by  one 
defendant  only. 

In  Dow  V.  City  of  Orovllle,  22  CW.  App. 
215,  134  Pac.  197,  we  said: 

"It  is  •  *  •  well  settled  in  this  state  that, 
in  actions  upon  tort,  where  two  or  more  per- 
sons have  t>een  concerned  in  the  commission  of 
the  tort,  the  plaintiff  may  proceed  eitlier  jointly 
or  severally  against  such  joint  tort-feasors, 
who  are  both  jointljr  and  severafiy  liable,  and, 
although  the  complaint  may  allege  a  Joint  act 
of  negUfence  on  the  part  of  the  joint  tort- 
feasors. It  would  nevertheless  state  a  complete 
and  separate  individual  liability  against  each 
party  so  sued  on  account  of  the  single  act  com- 
plained of." 

In  that  cftse  tbe  city  and  a  construction 
company  were  jointly  sued,  a  demurrer  to 
the  complaint  as  to  the  city  was  sustained, 
and  judgment  was  rendered  against  the  con- 
struction company.    We  held: 

"Assuming  that  the  court's  order  sustaining 
the  demurrer  as  to  the  city  was  correct,  still 
the  entire  complaint  stands  so  far  as  the  com- 
pany is  concerned,  and  if,  therefore,  the  act  or 
omission  charged  against  both  dotoidants  is 
snfficient  to  malce  a  case  of  negligence  against 
the  company  alone,  the  order  overruling  the  de- 
murrer as  to  the  latter  must  be  sustained." 

It  should  be  explained,  In  view  of  the  fact 
that,  according  to  the  ad  damnum  clause  of 
the  complaint,  tbe  jurisdiction  of  the  above- 
entitled  case  Is  In  the  justice's,  and  not  in 
the  superior,  court,  that  we  learn  de  hors  the 
record  that  the  title  to  the  land  alleged  to 
have  been  damaged  was  brought  In  question 
at  the  trial  In  the  justice's  court,  in  which 
the  action  was  originally  instituted,  and  that 
thus  tbe  superior  court  acquired  jurisdiction 
of  the  action.  Section  838,  C!ode  Civ.  Proc. 
The  appeal  here,  as  shown  by  the  above 
opinion,  is  from  the  judgment  on  the  judg- 
ment roll  alone,  and  the  record  does  not  show 
the  certification  of  the  pleadings  to  tbe  su- 
perior court,  pursuant  to  said  section  838,  in 
such  cases.  But  no  objection  was  raised  to 
the  hearing  of  the  appeal  by  this  court. 

The  judgment  In  afiSrmed. 


We    concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BTJB- 


MONO  OOUNTT  IRB.  CO.  v.  STATD  et  al. 
(Civ.  1460,  1461,  1462.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Nov.  24,  1916.) 

AmAL  AND  Bkbob  9=9781(1)— Right  to  Af- 

PBAI/— Pabtixs. 

An  appeal  by  the  state  from  a  judgment  in 

cwdemnation  proceedings  to  which  it  was  made 

a  party  defendant  with  certain  fictitious  parties 


will  be  dismissed  where  die  state  disdaimB  on 
appeal  anv  interest  in  the  property  or  tbe  judg- 
ment, although  the  trial  court  found  against 
such  claim  and  awarded  the  state  compensation, 
as  to  review  such  proceedings  woiild  be  to 
consider  a  mere  abstract  proposition  of  law,  tbe 
determination  of  which  would  t>e  in  no  measure 
an  adjudication  of  the  rights  of  tbe  real  parties 
in  interest 

Appeal  from  Superior  Court,  Mono  (boun- 
ty ;   W.  S.  WeUs,  Judge. 

Several  condemnation  proceedings  by  tbe 
Mono  County  Irrigation  Company  against 
the  State  of  California  and  others.  From 
the  judgments  entered,  the  State  appeals. 
Appeals  dismissed. 

See,  also,  81  Cal.  App.  719,  162  Pac.  641. 

IT.  S.  Webb,  Atty.  Gen.,  and  John  T. 
Nourse,  Deputy  Atty.  Gen.,  for  appellant. 
W.  O.  Parlier,  of  Bridgeport,  and  J.  D.  Mur- 
phy, of  Berkeley,  for  respondent 

BURNETT,  J.  These  cases  Involve  tbe 
same  principle,  and  may  therefore  be  consid- 
ered together.  E^ch  was  an  action  brought 
In  the  superior  court  of  Mono  county  for  the 
purposr  of  condemning  certain  lands  for  res- 
ervoir purposes,  and  alleged  to  be  owned  by 
the  state  of  California  and  situated  within 
the  boundaries  of  a  United  States  forest  re- 
serve, to  wit,  the  Mono  forest  reserve.  In 
said  Mono  county.  The  lands  were  reserved 
and  set  apart  as  reserved  forest  lands  by  the 
act  of  Congress  approved  October  1,  1890  (26 
Stats,  at  Large,  p.  650,  c.  1S6B  [U.  S.  Comp. 
St  1916,  S!  5209-5211]).  The  United  States 
township  plat  of  the  survey  of  said  section 
was  approved  by  the  United  States  surveyor 
general  on  May  29,  1896. 

In  Its  brief  appellant  states: 

"These  lands  were  therefore  nnsurveyed  lands 
at  the  time  th^  were  included  within  the  res- 
ervation. They  were  thus  lost  to  the  state  of 
California  'and  the  state  had  received  indemnity 
in  lieu  of  its  loss.'  *  •  •  The  lands  sought 
to  be  condemned  in  this  action  being  nnsurveyed 
lands  at  tbe  time  of  the  creation  of  the  forest 
reserve  in  1890,  the  state  of  California  at  that 
time  lost  all  interest  in  these  lands." 

In  view  of  the  foregoing  affirmation,  tbe 
Inquiry  naturally  arises:  Why  is  the  state 
of  California  complaining  of  tbe  judgment? 
Why  sbould  it  be  concerned  over  the  condem- 
nation of  land  to  which  admittedly  It  bad 
and  has  no  title,  legal  or  equitable? 

That  there  may  be  no  mistalse  as  to  the 
attitude  of  appellant  we  quote  further  from 
Its  brief: 

"Since  October  1,  1800,  the  state  of  California 
has  not  had  the  title,  possession,  or  right  to 
possession  of  tbe  lands  sought  to  be  condemned, 
but  ever  since  said  time  the  title  to  said  lands 
has  been  vested  in  the  United  States  of  America, 
and  the  United  States  has  also  since  said  date 
had  the  possession  and  control  of  the  lands 
sought  to  be  condemned.  •  •  •  If  the  state 
has  no  title  to  the  lands,  it  should  not  accept 
the  money  awarded." 

And  In  the  closing  brief  the  final  declara- 
tion Is  as  follows: 


9Far  other 
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"a%e  result  is  tberefore  tbat  the  state  of  Cal- 
ifornia did  not  acquire  any  legal  or  equitable  ti- 
tle in  this  section  of  land  and  was  not  a  proper 
party  to  this  action,  but  that  the  complete  legal 
and  equitable  title  is  now  and  at  all  times  has 
been  in  the  United  States.  Such  being  the  case, 
the  federal  officers  are  fully  authorized  under 
the  provisions  of  sections  2275  and  2276  of  the 
Revised  Statutes  of  the  United  States  [U.  S. 
Comp.  St.  1916,  §8  4860,  4861]  to  exchange  this 
section  for  other  lands  outside  of  the  forest  re- 
serves." 

Moreover,  In  the  answer  to  the  complaint. 
It  Is  alleged: 

"That,  by  reason  of  the  facts  hereinbefore  set 
forth,  the  state  of  California  is  improperly  join- 
ed as  a  party  in  said  action,  bnd  that  the  whole 
fee,  estate,  and  interest  in  the  land  described  in 
paragraph  IV  of  said  complaint  is  in  the  United 
States  of  America,  and  not  in  the  state  of  Cal- 
ifornia." 

Under  this  allegation  the  court  below 
could,  no  doubt,  have  dismissed  the  action  as 
to  nppellant,  bat  the  cause  proceeded  to  trial 
without  objection.  It  is  true,  however,  that 
while  the  trial  was  In  progress  appellant 
stated  Its  position,  concluding  with  the  dec- 
laration: 

"The  state  has  absolutely  no  title  to  the  land 
whatever." 

The  court  then  said: 

"What  is  the  state's  interest  in  it,  then,^  sup- 
posing it  is  condemned?  It  is  only  the  inter- 
est in  the  state ;  you  have  no  right  to  complain 
if  it  is  in  the  United  States ;  the  condemnation 
would  not  be  good  for  anything,  to  go  and  seU 
it  if  somebody  else  owned  the  property." 

The  court,  however,  found  that  the  state 
did  own  an  Interest  In  the  land,  and  decreed 
Us  condemnation,  awarding  the  state  there- 
for the  sum  of  $1,200.  It  was  In  view  of 
this  finding  and  the  fact  that  the  briefs  cm 
the  merits  bad  not  been  filed  that  a  former 
motion  to  dismiss  the  appeal  was  denied. 
But  bow  can  there  be  any  question  now  as 
to  the  proper  course  to  pursue?  Appellant 
continues  to  disclaim  any  interest  in  the 
property  and  any  Interest  in  the  judgment. 
Its  rights  cannot  possibly  be  affected  preju- 
dicially by  a  Judgment  affecting  the  title  to 
property  in  which  appellant  has  no  interest 
whatever.  And  it  must  be  remembered  that 
we  must  consider  this  appeal  now  upon  the 
basis  of  appellant's  claim  and  admission, 
and  not  upon  the  basis  of  the  court's  finding. 
In  other  words,  where  a  party  appeals  from 
a  Judgment  which  apparently  may  aflfect  him 
injuriously,  and  upon  the  hearing  of  the  ap- 
peal he  openly  and  emphatically  declares 
that  he  is  not  Interested  in  the  subject-mat- 
ter of  the  action,  he  assumes  an  attitude 
from  which  we  must  conclude  that  he  is  not 
and  cannot  be  aggrieved  by  the  Judgment, 
and  his  contention  thus  set  forth  must  be  the 
guide  for  the  appellate  court's  action  as  to 
the  disposition  of  the  appeal. 

Apparently  the  only  pretense  for  justifica- 
tion in  prosecuting  the  appeal  Is  for  the  pro- 
tection of  the  Interest  of  the  United  States. 
But,  no  doubt  that  august  power  is  fully 
able  to  protect  its  own  interests  in  the  mat- 
ter and  there  is  nothing  to  show  that  the 


state  of  CaUfomia,  as  trustee,  guardian,  or 
otherwise,  is  in  a  position  to  press  the  litiga- 
tion on  behalf  of  the  United  States. 

Besides,  what  is  manifestly  true  may  be 
said,  that  the  United  States,  not  being  a 
party  to  the  proceeding.  Is  in  no  wise  bound 
by  the  action  nor  is  its  interest  in  the  land 
at  all  affected  by  the  Judgment  This  was 
clearly  seen  by  the  learned  trial  Judge,  and 
while  there  is  no  statement  made  as  to  the 
ground  upon  which  be  based  bis  Judgment 
as  to  the  state,  it  certainly  seems  very  plain 
that  appellant  cannot  claim  that  it  is  ag- 
grieved by  said  Judgment. 

It  is  fair  to  assume  that,  since  appellant 
has  no  interest  in  the  Judgment,  it  will  not 
accept  the  $1,200  that  was  awarded  it. 
When  plaintiff  finds.  Indeed,  that  it  would 
be  virtually  getting  nothing  for  the  money, 
it  will  hardly  insist  upon  making  the  pay- 
ment. 

That  our  position  may  not  appear  arbi- 
trary, we  quote  from  certain  cases  involving 
a  similar  question. 

In  People  v.  Wilson,  26  CaL  128,  It  was 
said  that: 

The  appellant  "is  entitled  to  assign  for  error 
only  such  proceedings  in  the  court  below  as  in- 
juriously affect  him,  without  regard  to  errors  of 
wliich  others  might  comnlain." 

In  Palmer  v.  MerriU,  70  Iowa,  227.  SO  N. 
W.  494,  it  was  held: 

"Where,  in  an  action  to  foreclose  a  mechanic's 
lien,  the  complaint  alleges  a  claim  in  one  who  is 
not  the  owner,  and  who  is  made  a  codefendant 
with  the  owner,  and  the  owner  makes  default, 
while  the  codefendant  makes  a  general  denial, 
without  alleging  any  interest  in  himself,  the 
default  of  the  owner  establishes  plaintiffs'  right 
to  recover,  as  against  him ;  and  the  codefend* 
ant's  general  denial,  denying  the  allegation  in 
the  complaint  of  bis  ownership,  establishes  bis 
want  of  interest,  and  incapacity  to  appeal." 

In  Myera  v.  Mahoney,  43  Neb.  208,  61  N. 
W.  580,  it  was  held  that  in  an  action  to  fore- 
close a  mortgage  persons  who  were  made  de- 
fendants cannot  be  heard  to  complain  of  the 
Judgment  affecting  merely  the  land  when  by 
their  pleadings  they  have  disclaimed  all  in- 
terest therein. 

In  Hinton  v.  Wlnsor,  2  Wyo.  206,  the  ap- 
pellant, having  filed  In  the  court  below  a 
disclaimer,  was  held  to  be  estopped  from  as- 
serting any  interest  In  the  Supreme  Court 
and  to  have  no  standing  therein  to  complain 
of  the  decree  below. 

In  Page  v.  Havens,  9  Kan.  App.  888,  60 
Pac.  1096,  it  was  held  that: 

"Where,  on  foreclosure,  the  defendant  dis- 
claims any  interest  in  the  mortgaged  premises, 
he  has  no  ground  to  complain  of  the  judgment.'* 

In  Brigham  City  v.  Toltec  Hanch  Co.,  101 
Fed.  85,  41  C.  G.  A.  222,  the  conclusion  was 
reached  that: 

"A  defendant  in  an  action  in  ejectment  can- 
not maintain  a  writ  of  error  to  review  a  Judg- 
ment therein  awarding  possession  to  the  plain- 
tiff, on  the  gronnd  that  the  title  is  in  a  third 
pei-son,  where,  by  bis  answer,  he  disclaimed  any 
mterest  in  the  property  affected  by  such  judg- 
ment, and  has  therefore  no  legal  interest  in  the 
question  he  seeks  to  have  reviewed." 
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Therein  are  dted  two  cases  from  the  Unit- 
ed States  Supreme  Court,  wherein  the  prln- 
dtde  Is  lucidly  set  forth. 

Thus  upon  the  admissions  of  appellant  for 
us  to  review  the  questions  attempted  to  be 
presented  by  this  appeal  would  be  merely  to 
consider  a  mere  abstract  proposition  of  law, 
the  determination  of  which  would  be  in  no 
measure  an  adjudication  of  the  rights  of  the 
real  parties  in  interest.  We  may  say, 
though,  that  the  finding  of  the  court  as  to 
the  ownership  of  the  state  probably  had  its 
origin  in  the  failure  to  observe  the  distinc- 
tion between  surveyed  and  unsurveyed  school 
lands  included  within  the  exterior  bounda- 
ries of  a  federal  reservation.  The  difference 
is  pointed  out  In  Hlbberd  v.  Slack  (C.  C.)  84 
Fed.  574.  However,  that  is  beside  the  ques- 
tion here,  as  the  situation  is  confessedly 
this:  The  United  States  is  not  affected  by 
the  Judgment,  since  it  was  not  a  party  to  the 
action.  The  state  has  no  authority  to  repre- 
sent it  in  the  proceeding  or  to  urge  on  ap- 
peal questions  whlcb  affect  only  the  rights  or 
interest  of  the  said  United  States.  Thert  Is 
DO  personal  Judgment  against  the  state,  and 
since  it  confessedly  owns-  no  interest  In  the 
land,  it  is  not  an  aggrieved  party,  and  there- 
fore It  is  not  entitled  to  an  appeal. 

The  appeal  in  «ach  of  the  said  causes  is 
dismissed. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 


WADE  v.  STATE.    (No.  A-2819.) 

(Criminal  Court  of  Appeals  of  Oklalioma. 
Oct  20,  1917.) 

Appeal  from  County  Court,  Tulsa  County; 
John  R.  Ramsey,  Judge. 

Henry  Wade  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  be  appeals.  Af- 
flrmed. 

Pat  Malloy,  of  Tolsa,  for  plaintiff  in  error. 
R.  McMillan,  Asat  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Henry  Wade,  plaintiff  In 
error,  was  convicted  In  the  county  court  of 
Tnlsa  county  for  the  offense  of  having  pos- 
session of  intoslcating  liquors  with  Intent  to 
violate  provisions  of  the  prohibitory  law,  and 
was  sentenced  to  serve  a  term  of  30  days' 
imprisonment  in  the  county  Jail  and  to  pay  a 
fine  of  $50  and  costs,  and  in  default  of  the 
payment  of  said  fine  that  the  same  be  satis- 
fied as  provided  by  law. 

Frcan  the  Judgment  an  appeal  was  taken  by 
filing  in  this  court  on  August  11,  1916,  a  pe- 
tition in  error  with  case-made.  The  petition 
alleges  ten  assignments  of  error,  to  all  of 
which  we  deem  it  a  sufflcient  answer  to  say 
that  the  information  properly  charges  the  of- 
fense and  the  proof  on  the  part  of  the  prose- 
cution is  conclusive  as  to  the  guilt  of  the  de- 
fendant Suffice  to  say  that  we  hare  exam' 
Ined  the  record  and  find  no  prejudicial  error. 

The  Judgment  of  the  county  court  of  Tulsa 
county  Is  affirmed.    Mandate  forthwith. 


MILLER  v.  STATE.    (No.  A-2811.) 

(Criminal   Court  of   Appeals  of  Oklahoma. 
Oct.  18,  1917.) 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  F.  Freeman,  Judge.    ' 

A.  O.  Miller,  alias  Mike  MlUcr,  was  con- 
victed of  a  violation  of  the  prohibitory  law, 
and  he  appeals.  Order  that  proceedings 
abate. 

Wm.  Pfelffer,  of  Oklah<nna  City,  and  J.  H, 
Mathers,  of  Ardmore,  for  plaintiff  in  error. 
The  Attorney  General  and  R.  McMillan,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  A. 
O.  Miller,  was  tried  and  convicted  in  the  dis- 
trict court  of  Carter  county  upon  an  Informa- 
tion charging  that  he  did  maintain  a  place  in 
the  town  of  Wirt,  Carter  county,  for  the  un- 
lawful sale  of  intoxicating  liquor,  and  in  ac- 
cordance with  the  verdict  of  the  Jury  he  was 
on  the  9tli  day  of  March,  1916,  sentenced  to 
be  confined  in  the  county  Jail  for  30  days  and 
to  pay  a  fine  of  $50.  To  reverse  the  Judg- 
ment the  defendant  appealed,  by  filing  In  this 
court  on  May  5, 1916,  a  petition  In  error  with 
case- made. 

Counsel  for  the  state  has  filed  a  motion  to 
abate  the  proceedings,  and  attached  to  said 
motion  are  the  affidavits  of  A.  J.  Hardy, 
county  attorney  of  Carter  county,  and  J.  W. 
Brool^s,  deputy  sheriff  of  said  county,  where- 
in alBonts  state  that  A.  O.  Miller,  alias  Mike 
Miller,  whose  case  is  now  pending  before  this 
court,  was  shot  and  killed  by  Steve  Talking- 
ton,  and  that  they  viewed  his  dead  body  a 
few  hours  after  he  was  shot 

It  is  therefore  adjudged  and  ordered  that 
all  proceedings  in  this  prosecution  be  abated 
by  reason  of  the  death  of  the  plaintiff  in  er- 
ror, and  the  record  is  remanded  to  the  dis- 
trict court  of  Carter  county,  with  direction 
to  enter  its  appropriate  order  to  that  effect. 


JANES  V.  STATE.    (Na.  A-2806.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct  16,  1917.) 

Appeal  from  County  Court,  Garfield  Coun- 
ty;   E.  L.  Swlgert,  Judge. 

Berry  Janes  was  convicted  in  the  county 
court  of  Garfield  county  of  the  offense  of 
selling  intoxicating  liquors,  and  he  appeals. 
Judgment  affirmed. 

H.  J.  Sturgis,  of  Enid,  for  plaintiff  In  error. 
S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMillan. 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from 
the  county  court  of  Garfield  county,  wherein 
the  plaintiff  in  error  was  convicted  of  the 
crime  of  selling  intoxicutlng  liquors  and 
his  punishment  flxoti  at  the  minimum  fine 
of  $.")0  and  Imprisonment  for  30  days  in  the 
county  JaiL    No  brief  has  been  filed  in  be- 
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half  of  tie  plaintiff  In  error,  and  the  cause 
was  submitted  on  the  motion  by  the  Attor- 
ney General  to  affirm  the  same  for  want  of 
prosecution.  An  examination  of  the  record 
discloses  that  the  proof  on  the  part  of  the 
state  fully  sustains  the  allegations  of  the 
information  and  no  defense  was  interposed, 
although  the  proof  of  the  sale  was  positively 
sworn  to  by  two  witnesses. 

The  Judgment  is  affirmed.    Mandate  forth- 
with. 


HACKBTHAL  v.  HACKETHAL. 

(No.  9255.) 

(Supreme  Court  of  Colorado.    Oct.  8,  1917.) 

Error  to  District  Court,  City  and  County 
of  Denver;  H.  P.  Burke,  Judge. 

Action  between  Theodore  Hacltethal  and 
Mary  Ilackethal.  To  review  the  Judgment 
rendered,  Theodore  Hackethal  applies  for 
supersedeas  and  brings  error.  Application 
denied,  and  Judgment  affirmed. 

Milnor  E.  Cleaves,  of  Denver,  for  plain- 
tiff in  error.  Morrissey,  Mahoney  &  Sco- 
fleld,  of  Denver,  for  defendant  in  error. 

PER  CURIAM.  We  liave  carefully  exam- 
ined the  record  in  this  case,  and  find  no  error 
therein.  The  application  for  a  supersedeas 
is  therefore  denied,  and  the  Judgment  af- 
firmed. 

Judgment  affirmed. 

Mr.  Justice  SCOTT  sitting  for  Chief  Jus- 
tice WHITE. 


BUTLER  V.  STATE.  (No.  A-281C.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct.  15,  1917.) 

Appeal  from  County  Court,  Okmulgee 
(bounty;   Mark  L.  Bozarth,  Judge. 

C.  E.  Butler  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

E.  M.  Carter,  of  Okmulgee,  for  plaintiff  In 
error.  R.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Plaintiff  in  error,  C.  E. 
Butler,  was  convicted  of  selling  one-half  pint 
of  alcohol  to  one  Walter  Farrls,  and  was 
sentenced  to  be  imprisoned  for  (iO  days  in  the 
county  Jail  and  to  pay  a  fine  of  $150  and 
costs,  taxed  at  $44. 

From  the  Judgment  an  appeal  was  perfect- 
ed by  filing  In  this  court  on  August  8,  1916, 
a  petition  in  error  with  case-made.  No  brief 
has  been  filed.  An  examination  of  the  record 
discloses  that  the  evidence  is  sufficient  to 
sustain  the  verdict,  and  that  the  appeal  is 
absolutely  without  merit. 

The  Judgment  is  therefore  affirmed.  Man- 
date forthwith. 


BECKER  et  al.  v.  FITCH.     (No.  7247.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Byllabua  6y  the  Court  J 

1.  Gauino    «=»26(5)  —  Bbcovebt   of  Monet 
L(08T— Parties  Liable. 

A  third  person  whose  money,  without  his 
consent  or  connivance,  has  been  lost  at  gam- 
bling by  another,  may  recover  game  in  an  action 
at  law  against  the  person  or  persons  winning 
and  receiving  the  same ;  and  all  persons  con- 
cerned in  conducting  a  system  of  gambling, 
whether  as  principals  or  agents,  by  which  such 
money  is  so  lost,  may  be  made  to  respond  in 
damages  to  the  owner  of  the  money  to  the  ex- 
tent of  the  amount  so  lost. 

2.  Gaminq  «=341>(1)  —  Recovkbz  ot  Monbt 
Lost— Right  of  Tuibd  Pkr.son. 

Before  a  third  person  can  recover  money 
lost  by  another  at  gambling,  the  evidence  must 
show  that  the  money  belonged  to  such  third  per- 
son; that  it  came  into  the  possession  of  another 
who  wagered  or  bet  the  money  and  lost  the 
same;  that  the  person  sued  won  the  money, 
either  as  principal  or  as  agent;  and  that  the 
complaining  party  did  not  consent  to  or  con- 
nive at  the  money  being  bet  or  wagered. 

3.  Appeal  ano  Ebbob  4=91050(1)— Habiujss 
Ebbob— Evidence. 

It  is  error  for  the  trial  court  as  a  part  of 
the  case  in  chief  of  the  plaintiff  in  the  trial 
of  an  action  brought  for  money  alleged  to  be- 
long to  plaintiff  and  to  have  been  lost  by  an- 
other at  gambling  to  permit  a  witness  for  plain- 
tiff, over  the  objection  of  the  defendants,  to 
testify  that  the  person  alleged  to  have  bet  and 
lost  the  money  told  the  witness  that  at  one 
time  he  had  lost  $20  and  at  another  time  $50 
in  a  gambling  transaction  with  the  defendants, 
and  under  the  evidence  in  the  instant  case  such 
error  is  prejudicial, 

4.  Gaming  ®=349(1)  —  Action  to  ^:ooveb 
Money  Lost— I'boof— Amount. 

In  an  action  for  damages  for  money  alleged 
to  have  been  bet  and  lost  by  another,  there 
should  be  some  evidence  of  a  definite  amount 
lost;  the  jury  ought  not  to  be  permitted  to 
speculate  as  to  the  amount,  but  their  verdict 
should  represent  an  intelligent  finding  as  to 
the  amount  based  upon  legal  and  competent 
testimony  in  the  case. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  John  W.  Hayson,  Judge. 

Action  by  Mrs.  Beulah  Fitch  against  C.  A. 
Becker  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  wlUt 
instructions. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiffs  in  error.  Geo. 
H.  Glddings,  E.  J.  Glddings,  and  J.  T. 
Dortch,  all  of  Oklahoma  City,  for  defendant 
In  error. 

STEWART,  O.  The  parties  will  herein- 
after be  styled  as  they  were  in  the  court  be- 
low as  plaintiff  and  defendant.  The  plain- 
tiff sought  to  recover  from  the  defendants 
the  sum  of  $253,  and  Interest,  for  money  al- 
leged to  belong  to  the  plaintiff,  to  come  into 
the  possession  of  plaintifTs  husband,  Hariy 
Fitch,  and  to  be  lost  by  her  said  husband 
In  a  turf  exchange  or  poolroom  conducted 
by   the   defendants   in    Oklahoma    City,    by 
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means  of  certain  beta  aui  Wtiirers  made  by 
the  said  Harry  Tltch  on  horse  races,  which 
bets,  It  la  alleged,  vrere  made  with  the  de- 
fendants In  such  place  of  business.  The  Is- 
sues were  Joined,  and  upon  trial  the  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff  and 
against  the  defenclants  for  the  sum  sued  for, 
and  the  court  accordingly  rendered  Judg- 
ment. Motion  for  a  new  trial  was  duly  filed 
and  overruled,  and  defendants  duly  appeal 
to  this  court. 

II  ]  There  la  no  doubt  as  to  the  legal  prop- 
osition that  a  third  i>er8on  whose  money  has 
been  lost  by  another  at  gambling  may  re- 
cover the  same  In  an  action  at  law  against 
the  i>erson  or  persons  winning  and  receiving 
the  same.  Those  conducting  a  gambling  In- 
stitution, either  as  principals  or  as  agents, 
where  money  of  a  thinl  person  is  thus  lost, 
are  liable  in  etuAi  an  action  to  the  extent  of 
the  money  lost  and  received.  Unquestion- 
ably the  tranaactlon  described  In  the  peti- 
tion by  means  of  which  it  Is  alleged  tlie 
money  was  lost  is  gambling.  The  petition 
states  a  cause  of  action. 

It  is  contended  by  the  defendants  that 
they  were  entitled  to  an  instruction  to  the 
effect  that  the  conducting  of  an  exchange 
'  upon  which  bets  are  made  on  foreign  races 
was  not  a  violation  of  the  statutes  of  Okla- 
homa at  the  time  naimed  In  the  petition.  It 
Is  not  necessary  for  us  to  determine  wheth- 
er such  business  was  tit  the  time  a  violation 
of  an  express  statute.  It  was  contrary  to 
good  morals  and  sound  public  policy,  and,  if 
the  allegations  are  supported  by  the  evi- 
dence, the  plaintiff  is  entitled  to  recover. 
There  are,  however,  two  questions  presented 
In  the  brief  of  defendants  which  we  think 
worthy  of  serious  consideration.  One  con- 
cerns the  admission  of  hearsay  testimony, 
and  the  other  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  of  the  Jury. 

[2,  3]  The  defendants  demurred  to  the  evi- 
dence offered  by  plaintiff.  The  demurrer 
was  overruled  with  exceptions,  and  defend- 
ants rested  their  case.  In  addition  to  her 
own  testimony,  the  plaintiff  used  as  witness- 
es Frank  Owen  and  the  defendants  Kelsel 
and  Becker.  The  evidence  may  be  summar- 
ized as  follows: 

The  plaintiff  teatl^ed  that  she  and  her 
hnslmnd  for  a  number  of  years  had  been 
traveling  firom  place  to  place,  the  business 
of  her  husband  l>elng  that  of  preparing  time- 
tables for  railroad  men,  and  inddeutally 
procuring  advertlamieDts  in  connection  with 
such  time-tables;  that  they  had  been  In 
Oklahoma  City  for  a  short  time;  that  the 
plaintiff  had  aomethlng  more  than  $260  of 
her  own  money,  whidt  she  stated  she  had 
earned  at  dressmaking;  that  she  furnished 
her  husband  at  three  separate  times  the  fol- 
lowing amounts:  $50,  $S0,  and  $35 — ^making 
a  total  of  $116,  which  money  was  to  be  used 
bf  her  hasbond  in  payment  of  doctor  bills, 
printing,  and  other  necessities;  that  shortly 
after  famishing  her  husband  with  this  mon- 


ey her  husband  took  from  ber  trunk  $140; 
that  she  did  not  miss  the  money  at  the  time 
It  was  taken,  and  did  not  ^ow  that  her 
husband  had  taken  the  money '  until  she 
found  ont  that  he  had  been  gambling.  She 
gave  no  competent  testimony  showing  that 
her  husband  took  the  $140,  .and,  so  far  as 
the  record  shows,  the  statement  that  her 
husband  took  the  money  was  merely  her 
opinion  based  upon  no  actnal  knowledge  of 
the  taking.  Her  testimony  shows  that  she 
had  no  actual  knowledge  of  bis  gambling; 
the  only  information  she  had  coming  from 
statements  of  her  husband  and  others.  She 
testified  that  on  one  occasion  he  came  to 
their  room  in  the  hotel,  sat  down  on.  a  chair, 
and  said,  "I  have  lost  all  of  my  money;" 
that  he  threw  down  a  lot  of  tickets,  which 
tickets,  over  the  objection  of  the  defend- 
ants, were  offered  in  evidence  as  Exhibits  1 
to  39,  inclusive.  The  court,  on  motion  of 
the  defendants,  properly  excluded  the  above 
statement  of  her  husband  in  which  he  said 
that  he  had  lost  all  of  his  money,  as  being 
hearsay.  Two  of  the  tickets  Introduced  In 
evidence  appear  to  be  issued  by  a  hotel,  and 
have  no  connection  with  the  matter  in  con- 
troversy. Exhibit  2,  which  Is  a  fair  sample 
of  the  form  of  the  tickets  urged  to  be  mate- 
rial, reads  as  follows: 


O.  K.  Brokerage  &  Com.  Co. 
"C.  A.  Becker. 
"Oklahoma  City,  Okla. 


"K. 

"B.    Chilton  (3). 
••    2%-%.       » 

Plaintiff  testifies  that  after  the  act  of  her 
husband  In  throwing  down  the  tickets  she 
talked  to  the  defendant  Oates  and  told  him 
that  her  husband  had  lost  her  money,  and 
that  her  husband  was  not  responsible  more 
than  halt  the  time;  that  she  asked  Oates  if 
he  did  not  think  he  could  give  the  money 
back,  and  that  Oates  refused  to  do  so;  that 
afterwards  she  talked  to  the  defendant  Kel- 
sel and  that  he  told  her  to  talk  to  Becker; 
that  Kelsel  said:  "Well  I  guess  that  none 
of  us  are  afraid  of  you.  Yon  do  not  need- 
to  think  that, any  of  us  ore  running  from 
you."  She  further  testified  that  she  asked 
Oates  that  if  he  did  not  know  Harry  (mean- 
ing her  husband)  liad  lost  some  money  there, 
and  that  Oates  admitted  that  he  knew  him; 
that  she  further  said  to  Oates,  "You  know 
that  you  and  Mr.  Kelsel  are  running  this 
place,"  and  that  Oates  first  said  that  Mr. 
Becker  was  running  it,  and  she  said,  "Well, 
then,  you  are  going  to  pay  back  this  money 
of  mine;"  that  Oates  replied  that  they  were 
not  going  to  do  anything  at  all,  were  not 
going  to  give  back  any  money,  and  told  ber 
to  go  ahead  and  do  what  she  could;  that  she 
told  Oates  the  money  was  hers,  and  that 
Harry  was  not  responsible  all  of  the  time, 
and  Oates  said  that  he  did  not  see  it  that 
way,  and  for  her  to  go  ahead  and  do  what 
she  liked,  they  were,  not  afraid  of  her.  She 
further  testlfled  that  Kelsel  arranged  at  one- 
time to  meet  her  at  the  Bristol  Hotel  and 
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talk  with  her;  tbat  she  waited  two  or  three 
hours,  and  that  Keisel  did  not  appear;  that 
she  talked  to  Keisel  orer  the  telephone,  and 
he  said,  "Well  if  Mr.  Fitch  lost  his  money, 
he  was  over  21  years  old,  and'  was  able  to 
take  care  oX.  himself,"  and  that  he  was  not 
going  to  give  any  money  back  lost  by  a 
grown-up  man,  and  that  he  further  said 
that,  if  any  one  had  lost  any  money  and 
was  21  years  old  and  had  gambled  their 
money  eway,  he  was  not  going  to  have  any- 
thing to  do  with  it.  She  testified  that  she 
did  not  consent  to  her  husband  using  the 
money  in  "playing  the  ponies,"  or  gambling; 
that  at  one  time  she  asked  Gates  if  he  did 
not  know  that  Harry  had  lost  some  money 
there,  and  he  said,  "Yes;  he  knew  that." 

The  next  witness  introduced  by  the  plain- 
tiff was  the  defendant  Keisel,  who  merely 
testified  to  the  handwriting  on  the  tickets 
introduced  and  to  some  irrelevant  matters 
concerning  the  ownership  of  the  Bristol  Ho- 
teL  He  was  not  asked  concerning  any  mon- 
ey bet  or  lost  by  Harry  Fitch,  and  did  not 
^ve  testimony  in  such  respect. 

The  plaintitr  then  introduced  the  deposi- 
tion of  Frank  Owen,  who  testified  that  he 
was  a  cook,  had  been  living  in  Oklahoma  city, 
but  was  removing  to  Ardmore;  that  he 
knew  Harry  Fitch,  had  met  him  at  the  Stag 
Pool  Hall,  conducted  by  the  defendants.  He 
described  the  arrangements  in  the  interior  of 
the  pool  hall,  and  testified  that  a  turf  ex- 
change was  operated  there  for  the  purpose 
of  betting  on  horse  races.  He  explained  to 
some  extent,  how  such  bets  were  made  and 
the  way  the  business  was  conducted ;  said 
that  he  had  made  and  won  bets  there;  that 
he  had  seen  Harry  Fitch  at  one  timel  put  up 
his  watch  for  $10  and  bet  on  the  races,  and 
that  tickets  such'  as  had  been  introduced  in 
evidence  were  issued  to  those  making  the 
bets;  that  he  had  seen  Fitch  make  bets 
about  fifteen  times,  had  seen  him  make  three 
or  four  a  day;  that  he  bad  seen  him  there 
four  days ;  that  he  did  not  know  how  much 
he  had  bet  in  those  three  or  four  days  except 
what  Fitch  told  him  that  he  lost  Over  the 
objection  of  the  defendants,  the  testimony  of 
this  witness  was  admitted  by  the  trial  court 
to  the  effect  that  Fitch  had  told  him  that  he 
had  lost  $20  one  day  and  $50  another  day; 
the  defendants  saving  exceptions. 

The  next  witness  ofl'ered  was  the  defend- 
ant Bedcer,  who  testified  that  the  O.  K. 
Brokerage  &  Commission  Company  sold  pools 
on  foreign  races ;  that  when  they  got  returns 
on  the  foreign  races  they  received  a  com- 
mission and  they  paid  the  bets  of  those  who 
won ;  that  Oates  and  Keisel  were  interested 
with  him  in  the  business,  that  he  recognized 
Kelsel's  handwriting,  and  also  that  of  Oates, 
on  some  of  the  tickets  shown  him  which  had 
been  Introduced  in  evidence;  that  be  had 
given  Pitch  at  one  time  an  advertisement  to 
be  placed  in  a  book  being  prepared  for  the 
railroad  men;  that  he  had  paid  Fitch  for 
the  advertisement;  that  ia  the)  turf  exchange 


conducted  by  defendants,  od  fhe  presentation 
of  a  ticket  by  the  holder,  In  case  the  holder 
won,  the  same  was  paid  by  (Pendants,  but 
that  tickets  were  not  returned  unless  the 
holder  won. 

The  foregoing  Is  a  substantial  statement  of 
the  testimony  In  the  most  favorable  light  to- 
ward the  plaintiff. 

There  is  no  competent  evidence  that  Fitdi 
ever  received  more  than  $115  ot  plaintifTs 
money.  The  fact  that  the  plaintiff  missed 
$140  from  her  trunk  in  a  room  at  the  hot&l 
does  not  tend  to  prove  her  husband  took  the 
same.  The  plaintiff  testifies  she  delivered  to 
E^tch  $115;  hence  his  receiving  such  sum 
'may  t>e  considered  as  established  by  the  ev- 
idence, and  If  there  is  proof  that  any  of  such 
amount  was  lost  by  him  in  the  gambling  in- 
stitution conducted  by  the  defendants,  the 
plaintiff  would  be  entitled  to  recover  from 
defendants  to  the  extent  of  the  amount  so 
lost  It  has  be^i  suggested  by  counsel  in  one 
of  the  briefs,  by  way  of  surmise,  that  the 
figures  tn  parentheses  on  each  at  the  tickets 
introduced  In  evidence  may  represent  bets 
made  In  each  particular  Instance.  The  tick- 
ets on  their  face  do  not  purport  to  show  any 
money  bet  or  lost,  and  no  testimony  was  in- 
troduced explaining  theii  meaning.  Assum- 
ing that  they  were  admissible  in  evidence  in 
the  first  instance,  and  that  the  experienoe  of 
counsel  Is  sufficient  to  give  weight  to  the  sur- 
mise ventured,  we  find  the  total  sum  of  the 
parenthetical  numbers  to  be  105.  If,  then, 
the  i)ossesslon  ot  the  tickets  by  B^tch  shows 
that  the  bets  were  lost,  as  claimed  by  counsel 
for  plaintiff,  Fitch  lost  only  $105.  In  order 
for  plaintiff  to  recover  this  amount,  there 
should  be  evidence  tending  to  show  that  the 
money  lost  belonged  to  plaintiff.  We  cannot 
speculate  as  to  what  the  tickets  r^resent 
The  courts  do  not  takje  Judicial  notice  of  the 
meaning  of  signs  and  characters  used  by  the 
gambling  profession.  The  plaintiff  called  to 
the  stand  two  of  the  defendants,  who  identi- 
fied the  tickets  as  those  used  in  their  busi- 
ness, but  they  were  not  asked  to  explain 
their  meaning.  Such  proof  should  have  been 
made  in  some  manner.  In  order  for  the 
plaintiff  to  recover,  it  is  necessary  tbat  there 
be  some  evidence  to  show  that  Fitch  lost 
money  belonging  to  the  plaintiff,  vrithout  her 
consent  or  connlvanoe,  by  bets  or  wag^^ 
made  on  horse  races  In  the  turf  ezdiange 
conducted  by  the  defendants,  and  that  the 
defendants  received  the  money  either  for 
thems^ves  or  their  principal.  There  should 
also  be  evidence  to  show  the  amount  lost 

There  Is  no  competent  evidence  in  the  re- 
cord showing  that  Harry  Fitch  ever  bet  or 
lost  any  definite  or  even  approximate  sum  of 
money  except  $10  of  his  own  for  which  he 
pawned  Ills  watch.  Oates  admitted  that 
Fitch  lost  some  money,  but  there  is  no  com- 
petent testimony  as  to  what  amount  or  to 
whom  the  money  belonged..  In  the  absence 
of  evidence  to  the  contrary,  the  presuinptiOTi 
is  that  Fitoh  lost  his  own  moBeje. 
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[4]  It  is  apparent  Otat  thwe  is  not  sufEL- 
dent  eTldmce  to  aoataln  the  verdict  for  the 
amount  awarded,  and  there  la  slight,  if  any, 
eTidence  to  support  a  verdict.  In  any  sum, 
but  it  will  not  be  necessary  to  pass  upon  this 
quest]<»t,  as  this  case  must  be  reversed  and 
a  new  trial  ordered  because  of  error  In  the 
admission  of  testimony.  The  witness  Owen 
testified  that  Fitch  told  him  that  he  had  lost 
$20  at  one  time  and  $50  at  another.  Proper 
exceptions  were  reserved  by  defendant  to  the 
action  of  the  court  In  admitting  this  testi- 
mony. We  cannot  conceive  upon  what  theory 
the  court  admitted  this  purely  hearsay  evi- 
dence. We  may  add  here  that  the  poUcy  of 
this  court  to  disregard  errors  not  prejudicial 
la  not  intended  as  a  grant  of  license  to  trial 
courts  to  trample  under  foot  and  wholly  dis- 
regard established  procedure  and  rules  of  ev- 
idence meant  for  the  protection  of  all  citizens 
•like 

The  duty  rests  upon  trial  courts  to  conduct 
trials  in  accordance  with  law,  and  not  to  ex- 
periment as  to  how  many  rules  may  be  vio- 
lated without  committing  prejudicial  error. 
The  example  of  the  wayward  schoolboy  who 
attempts  to  gauge  with  precision  Just  what 
infractions  of  discipline  will  be  indulged  by 
the  teacher  without  Invoking  the  rod  of  chas- 
tisement ought  not  to  be  followed  by  trial 
courts.  The  evidence  Is  not  only  Incompe- 
tent, but  Its  admission  In  connection  with 
the  weakness  of  plaintiff's  proof  is  prejudi- 
cial. The  undisputed  evidence  In  this  case 
shows  that  the  defendants  were  engaged  In 
an  Immoral  and  unlawful  business  which 
should  be  suppressed.  The  law  provides  am- 
ple means  to  suppress  the  business  and  pun- 
ish the  culprits.  We  would  not  discharge 
our  duty  If  we  permitted  any  citizen,  even  a 
gambler,  to  be  deprived  of  property  except 
In  a  manner  authorized  by  law. 

"Hie  judgment  of  the  trial  court  Is  revers- 
ed, with  instructions  to  grant  the  defendants 
a  new  trial  and  proceed  otherwise  In  a  man- 
ner not  inconsistent  with  this  opinion. 

PER  OUKIAM.     Adopted  in  whole. 


BGAN  V.  VOWBLL  et  al.    (No.  8211.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  191T.) 

(SyUaitu  hv  the  Court.) 

1.  Abateuent  and  BeviVAi  «=>80— Pbbma- 

TUBE    COMMKNOSMBNT    OS   AOTIOW  —  WAIVEB 

OF  Objection. 

Objection  that  suit  is  prematurely  brought 

is  waived,  unless  presented  to  the  trial  court, 

either  by  demurrer  or  answer.     Such  objection 

cannot  be  raised  for  the  first  time  in  this  court, 

2.  GUABDIAN    AND    WaBD    <8=»180    —    GUABD- 

lAN's  Bond— liiABitncY  of  SuiarriES. 
Sureties  on  a  guardian's  bond  are,  in  the 
absence  of  fraud,  concluded  by  the  decree  of 
the  county  court  duly  entered  on  a  hearing  of 
an  accountlDB  or  final  settlement,  as  to  the 
amount  of  the  prindpal's  liability,  although 
the  sureties  are  not  parties  to  the  accounting. 


3.  Guabdian  and  Wabd  «=»180  —  Qttabd- 
lAN's  Bond— Accounting  —  LiiABH,rrr  o» 

SURETIKS. 

When  a  guardian  files  an  account  and  up- 
on the  bearing  of  such  account  the  county  court 
fixes  by  decree  the  amount  due  from  the  guard- 
ian to  the  ward  and  decrees  a  removal  of  the 
guardian  for  gross  mismanagement  of  the  estate 
of  the  ward  and  Incompetency,  the  sureties  up- 
on such  guardian's  bond  are  concluded,  in  the 
absence  of  fraud,  by  sudi  decree,  whether  the 
account  so  settled  by  the  county  court  be 
denominated  an  annual  account  or  a  final  ac- 
count 

4.  Guabdian  and   Wabd  «=»182(6)— Action 
ON  Bond— JuDOMMJT— SurrcciENOT  ov  Bv- 

IDENOB. 

Bvidence  examined,  and  held  to  be  sufficient 
to  sustain  the  judgment  of  the  trial  court. 

Oommissioners'  Opinion,  Division  No.  1. 
Brror  from  District  Court,  Hughes  County; 
Geo.  O.  Crump,  Judge.  « 

Action  by  Earl  Lafayette  Vowell  and 
Joseph  Leroy  Vowell  by  their  guardian,  W. 
T.  Anglln,  against  James  Egan  and  others. 
Judgment  for  plalntlfCs  and  defendant  James 
Egan  brings  error.     Affirmed. 

Harry  H.  Diamond,  of  Holdenvllle,  for 
plaintiff  In  error.  J.  t,.  Skinner  and  W.  T. 
Anglln,  both  of  HoldenvUle,  for  defendants 
In  error. 

RUMMONS,  O.  This  Is  an  action  com- 
menced by  the  defendants  In  error  by  their 
duly  appointed  guardian  against  Rosa  C. 
Crabtree,  n6e  Vowell,  their  former  guardian, 
and  her  sureties,  upon  her  guardian's  bond. 
The  parties  will  be  hereinafter  designated 
as  they  appeared  in  the  court  below.  The  de- 
fendant James  E)gan  demurred  to  the  petition 
of  plaintiff,  which  demurrer  was  overruled, 
and  said  defendant  failed  to  except  thereto. 
Said  defendant  filed  his  answer,  admit- 
ting the  execution  ot  the  bond  set  out  in  the 
petition  of  plaintiffs,  but  denying  that  the 
district  court  of  Hughes  county  had  any  juris- 
diction or  authority  to  setUe  said  account  of 
the  said  Rosa  O.  Crabtree,  n6e  Vowell,  for 
the  reason  that  said  court  never  obtained  ' 
Jurisdiction  of  said  action.  He  farther  de- 
nied that  said  account  was  a  final  account 
upon  whlcb  plaintiffs  could  base  their  action. 
He  then  pleaded  a  set-off  or  counterclaim 
against  the  plaintiffs  In  the  sum  of  $1,058.91. 
At  the  trial  defendant  Egan  was  given  leave 
to  amend  his  answer  by  adding  the  allega-  ' 
tioa  that  said  order  of  the  county  court  was 
not  a  final  order  and  void,  and  fixes  no  lia- 
bility upon  which  the  plaintiffs  could  main- 
tain an  acttoiv.  Plaintiffs  had  judgment, 
and  d^endant  Egan  brings  error. 

The  record  shows  that  Rosa  Crabtree,  for- 
merly Vowell,  was  duly  appointed  and  qnall- 
fled  as  guardian  of  the  plaintiffs  tn  the  year 
1908,  and  that  as  such  guardian  she  executed 
the  bondi  sued  upon  In  this  action.  On  May 
4,  1915,  she  filed  a  report,  purporting  to 
cover  her  actions  as  such  guardian  from  the 
time  of  her  appointment  until  May  1,  1916. 
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Tbe  coonty  court  of  Hughes  county  set  said 
report  down  for  hearing,  and  on  May  19, 
1915,  heard  said  report,  and  found  that  such 
guardian  was  Indebted  to  Joseph  Leroy  Vow- 
ell  in  the  sum  of  $1,761  and  to  Earl  Lafayette 
Vowell  in  the  sum  of  $2,081.  The  court  fur- 
ther found  upon  the  testimony  of  said  guard- 
ian that  she  bad  no  money  with  wliich  to 
repay  said  funds, '  ^d  that  she  had  spent 
such  money.  The  court  further  found  that 
said  guardian  had  grossly  mismanaged  the 
estate  of  her  wards,  and  was  incompetent  to 
act  as  such  guardian.  The  court  then  adjudg- 
ed said  guardian  to  be  indebted  to  said  wards 
In  the  sums  aboT(>.  mentioned,  and  ordered 
that  she  be  removed  as  such  guardian.  W. 
T.  Anglin,  who  was  appointed  as  guardian 
to  succeed  he^,  commenced  this  action  upon 
her  guardian's  bond  on  May  25,  1915. 

[1]  The  first  assignment  of  error  presented 
by  the  defendant  urges  that  this  action  was 
prematurely  brought,  in  that  the  time  for  ap- 
peal from  the  order  of  the  county  court  ad- 
judging the  former  guardian  to  be  Indebted 
to  her  wards  and  ordering  her  removed  had 
not  expired  when  this  action  was  commenced. 
If  the  cause  of  action  npon  the  guardian's 
bond  did  not  mature  until  the  expiration  of 
the  statutory  time  allowed  to  appeal  from 
the  order  adjud^g  tbe  guardian  to  be  in- 
debted to  the  ward,  which  we  do  not  concede, 
yet  the  def«idant  Is  not  in  a  position  to  take 
advantage  of  that  fact  in  this  court,  for  the 
reason  that  such  error,  if  error  tbere  be,  Is 
not  properly  before  us  for  review.  Objection 
that  an  action  is  premature  must  be  present- 
ed in  the  trial  court  by  demurrer,  if  it  ap- 
pear upon  the  face  of  the  petition,  or  by  an- 
swer. The  defendant  did  not  raise  the  ques- 
tion of  the  premature  bringing  of  this  suit  in 
his  answer.  He  demurred  to  the  petition, 
but  be  failed  to  except  to  the  overruling  of 
such  demurrer,  and  he  does  not  predicate  er- 
ror in  the  overruling  of  such  demurrer  in  bis 
petition  tn  error.  The  objection  urged  In  tbe 
brief  of  counsd  for  defendant  has  therefore 
been  waived.  1  G.  J.  1152,  §  399;  Western 
Reciprocal  Underwriters'  Bschange  t.  Coon, 
38  Okl.  453, 184  Pac.  22. 

(2, 3]  In  tbe  next  assignm^tt  of  error  the 
defendant  urges  that  there  was  not  sufficient 
evidence  to  sustain  the  judgment  of  the  trial 
court  In  bis  petition  in  error  tbe  defendant 
assigns  as  error  tbe  overruling  of  bis  d«nnr- 
rer  to  tbe  evidence  of  plaintiff,  but  the  record 
does  not  dispose  any  demurrer  to  tbe  evi- 
dence. However,  we  have  examined  tbe  rec- 
ord, and  find  no  merit  in  this  assignment. 
l%e  defendant  bases  this  assignment  upon 
tbe  theory  that  the  report  upon  which  the 
ooanty  court  rendered  its  judgment  finding 
tbe  guardian  indebted  to  her  wards  was  not 
a  final  report  of  such  guardian,  but  an  annual 
report.  It  appears  from  tbe  order  of  tbe 
county  court  that  tbe  guardian  was  pres^it 
at  tbe  hearing  of  said  retort,  and  that  at 
sndi  bearing  she  was  removed  as  guardian. 


so  that  so  far  as  she  was  concerned  tbe  same 
was  her  final  r^ort.  Brewer  v.  Ferryman, 
162  Pac.  791.  In  the  case  of  Sontbem  Surety 
Co.  V.  Bumey,  84  OkL  552,  126  Pac.  748,  43 
I*  R.  A.  (N.  S.)  308,  it  appears  that  in  that 
case  the  ward  became  dissatisfied  with  her 
guardian's  conduct,  filed  a  petition  for  an  ao 
counting,  a  citation  Issued  out  of  tbe  county 
court,  and  tbe  guardian  was  compelled  to 
render  an  account  of  bis  doings  as  guardian. 
After  the  hearing  an  order  was  entered  find- 
ing him  indebted  to  bis  ward  in  the  sum  of 
$1,570,  and  directing  him  to  pay  said  amount 
at  once,  and  also  removing  bim  from  bis 
office.  Action  was  brought  upon  his  guard- 
ian's bond,  and  Judgment  was  rendered  there- 
on, wbldi  was  affirmed  by  this  court.  In 
tbe  syllabus  tbe  court  says: 

"Sureties  on  a  guardian's  bond  are,  in  tbe 
absence  of  fraud,  concluded  by  tbe  decree  of 
tEe  county  court,  duly  entered  on  a  hearing  on 
an  accounting  or  final  aettlement,  as  to  the 
amount  of  the  principal's  liability,  although 
the  sureties  are  not  parties  to  the  accounting." 
Title  Guaranty  &  Surety  Co.  v.  SUnker,  35 
Okl.  128,  128  Pac  696.  . 

Whether  or  not  this  account  upon  wbtcb 
the  county  court  acted  was  an  annual  or  a 
final  account  Is  Immaterial  so  far  as  this  case 
is  concerned.  The  county  court  found  the 
amount  due  from  tbe  guardian  to  her  wards 
from  tbe  report  made  by  such  guardian,  and 
while  annual  accounts  are  not  conclusive  as 
against  the  ward,  they  are  practically  conclu- 
sive against  the  guardian  except  as  to  mat- 
ters of  mistake  or  omission  by  oversight 
12  R.  C.  L.  1154.  Tbe  accounts  of  a  guard- 
ian, whether  annual  or  final,  when  settled  by 
the  probate  court  *re  prima  facie  evidence 
of  their  correctness.  The  defendant  offered 
no  evidence  impeaching  tbe  correctness  of 
the  account  settled  by  the  county  court,  and 
such  account  constituting  prima  facie  evi- 
dence, was  sufficient  evidence  to  sustain  the 
judgment  of  tbe  trial  court 

[4]  In  bis  third  assignment  of  error,  coun- 
sel for  tbe  defendant  urges  that  it  does  not 
suffldeutly  appear  that  the  defendant  Rosa 
C.  Crabtree  and  Rosa  C.  Vowell,  who  was 
appointed  guardian  of  the  plaintiff,  are  one 
and  the  same  person.  The  flies  of  the  county 
court  In  the  matter  of  this  guardianship, 
dffered  in  evidence  by  the  defendant,  show 
that  they  were  signed  by  the  guardian  as 
Rosa  VoweU,  now  Crabtree.  In  tbe  absence 
of  any  evidence  disputing  the  Identity  of  the 
guardian  with  the  Bosa  O.  Crabtree,  who  was 
made  a  defendant  in  this  action,  tbe  records 
offered  by  the  defendant  are  sufficient  to 
support  tbe  judgment  of  tbe  trial  court  It 
is  true  that  this  defendant  was  somewhat 
Inaptly  designated,  but  this  Inaptness  is  not 
sufficient  to  give  any  merit  to  tbe  hypercriti- 
cal contention  made  by  the  defendant 

Finding  no  error  in  tbe  record,  tbe  judg- 
ment of  tbe  court  below  should  be  affirmed. 

PER  CURIAM.    Adopted  In  wbolft 
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rABMERS'  STATD  BANK  OF  ADA  t. 
Kl&EN  et  aL    (No.  6ST7.) 

(Supreme  Court  of  Oklahoma.    Ans.  14,  1917.) 

(SyJlabut  Vg  the  Coutt.) 

1,  Pleadiwo   Q=>422— Intebventior— Vkrih- 
CATION— Waiver. 

It  the  plaintiff  falls  ta  make  objection  to 
an  unverified  plea  of  intervention  before  pro- 
ceeding to  trial,  either  by  filing  a  motion  to 
strike  or  in  some  other  proper  manner,  he  is 
deemed  to  have  waived  any  objection  to  the  plea 
on  the  ground  of  failure  to  verify  the  same. 

2.  Appeai.  and  Ebbob  «s»206(2>-OBjEcmons 
— Ttme. 

Objections    to    leading    and    argumentative 
questions  propounded  in  the  trial  of  a  cause  can- 
not, for  the  first  time,  be  made  in  this  court. 
8.  Pteadino  «=>165  —  Answbb  to  Pi.ea  ot 
Jntebvention— Deniai. 

When  an  answer  to  a  plea  of  intervention 
acts  forth  a  general  denial  and  also  affirmative 
natter,  and  such  affirmative  matter  amounts 
tnbstantially  to  a  denial  only  of  the  matters  set 
np  by  the  plea  of  intervention,  it  is  not  neces- 
sary for  the  intervener  to  file  denial  of  such 
affirmative  matter. 
4.  HrsBAND  AND  WiFE  «=368,  69,  79,  91,  131 

g),  203~Statub  oe  Wife— Pbopebtt  and 
ONTBACTS. 

In  this  state  a  married  woman  occupies  the 
same  status  as  her  husband  with  respect  to  the 
right  to  contract,  maintain,  and  defend  actions, 
engage  in  business,  and  acquire  and  convey 
property.  Title  to  her  property  is  not  clouded 
with  any  preeiKnption  tnat  such  property  was 
acquired  by  the  efforts  or  means  of  her  husband. 
6.  Estoppel  ig=s>107  —  Husband  and  Wife 
«=»149(1,  2,  3)— Wife's  Sepabatk  Pbopebtt 
—Payment  of  Hx7bband's  Debts  —  Pxeaj)- 

INO. 

The  wife's  separate  property  cannot  be  sub- 
jected to  the  payment  of  her  husband's  debts; 
bat  if,  with  her  knowledge  and  consent,  he  is 
permitted  to  deal  with  it  as  his  own  and  obtain 
credit  upon  it,  such  acts  on  her  part  amount 
to  an  estoppel  in  pais.  For  such  estoppel  to  be 
effective  in  favor  of  a  creditor  of  her  husband 
in  an  action  to  subject  her  property  to  the  pay- 
ment of  her  husband's  debts,  tiie  facts  showing 
inch  estoppel  must  be  specifically  pleaded,  and 
must  be  established  by  the  weight  of  the  evi- 
dence. 

6.  liiHiTATioN  OF  Actions  4=9100(1)  —  Run- 
NING  of  STATirrB— Fbatjd. 

In  cases  of  fraud,  the  statutes  of  limitation 
run  only  from  the  time  of  the  discovery  of  the 
fraud,  or  from  such  time  as  the  defrauded  party, 
with  ordinary  diligence,  might  have  discovered 
the  fraud. 

7.  LiBOTATiON  OF  Aonona  «=9lOO(13)— Fbatid 

— DiSCOVKBT— NOTIOB. 

When  a  relation  of  trust  or  confidence  ex- 
ists, making  it  the  duty  of  the  defrauder  in 
the  trust  capacity  to  disclose  the  true  state  of 
fiicts,  the  defianded  party  is  not  charged  with 
constructive  diaoovery  of  the  fraud  on  account 
of  the  facts  being  a  matter  of  public  record. 

8.  Attachment  «=>178— Judgment  iS=»780(5) 
— Lien— Leoal  TnxE. 

A  judgment  or  an  attachment  lien  does  not 
reach  the  mere  leg^  title  of  property  in  the 
debtor,  when  the  equitable  title  is  in  another. 

9.  Fbaudulbnt  Convbtanoes  €=»57(5)— Hits- 
band's  Gift  to  Wife— Validity. 

At  a  time  when  the  husband  is  not  indebted, 
he  may  make  a  gift  of  property  to  his  wife. 
Such  gift  is  valid,  and  vests  the  title  to  sudi 
property  in  bis  wife. 


10.  Husband  a)»d  Wbtb  «=s>186— Wire's  Sit^- 
abate  Estate— Husband  as  Tbustee. 

When  a  husband  acquires  the  legal  title  to 
land  belonging  to  his  wife's  separate  estate,  he 
is  deemed  to  hold  It  in  trust  for  her  benefit,  in 
the  absence  of  direct  evidence  that  she  intended 
to  make  a  gift  of  the  property  to  him. 

11.  Fbaddulent    Conveyances    ®=»95(2)    — 
Husband's  Conveyance  to  Wife— Vaud- 

ITY. 

When  irreconcilable  differences  arise  be- 
tween the  husband  and  wife,  a  conveyance  by 
him  of  property  to  her  for  the  protection  and 
support  of  herself  and  their  children,  in  consid- 
eration of  articles  of  separation,  is  valid,  and 
vests  title  in  her  as  against  creditors  of  the  hus- 
band not  holding  a  lien  against  such  property. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Conrt,  Pontotoc  County ; 
Tom  D.  McKown,  Judge. 

Consolidated  actions  by  the  Farmers'  State 
Bank  of  Ada,  Okl.,  against  G.  H.  Kten,  In 
vrhlch  Sadie  E.  Keoi  is  Intervener.  Judg- 
ment for  Intervener,  and  plaintiff  brings  er- 
ror.   Affirmed. 

C.  F.  Green,  of  Ada,  for  plaintiff  in  error. 
J.  F.  ilcEeel,  of  Ada,  for  defendant  In  error 
Sadie  E.  Keen. 

STEWART,  O.  Plaintiff,  Farmers'  State 
Bank  of  Ada,  sought  to  sell  under  execution 
as  the  property  of  G.  H.  Keen  certain  lots 
in  the  dty  of  Ada  claimed  by  the  intervener, 
Sadie  EI  Keen.  In  another  action  plaintiff 
sought  to  take  such  property  in  attachment 
to  satisfy  another  claim  upon  which  suit  was 
brought  against  O.  H.  Keen.  By  agreement 
of  parties  the  actions  were  consolidated,  and 
the  issues  were  tried  between  the  plaintiff 
and  the  Intervener  as  to  the  title  of  the  prop- 
erty, resulting  in  a  verdict  of  the  jury  and 
Judgment  of  the  court  in  favor  of  the  inter- 
vener for  the  title  and  possession  of  the 
property.  From  such  Judgment  of  the  court 
the  plaintiff  duly  appeals. 

[1]  The  plaintiff  urges  as  one  of  the  rea- 
sons why  the  intervener  should  not  recover 
that  the  plea  of  intervention  in  the  attach- 
ment proceedings  was  not  verified  as  requir- 
ed by  statute.  On  an  examination  of  the  rec- 
ord we  find  that  the  plaintiff  made  no  objec- 
tion to  the  plea  of  intervention  for  the  rea- 
son tbat  tbe  same  was  not  verified;  that  no 
motion  to  strike  was  made,  and  no  excep- 
tions were  preserved,  to  be  considered  by  this 
court;  hence  the  plaintiff  cannot  avail  It- 
self of  this  objection.  Doughty  v.  Funk,  24 
Okl.  312, 103  Pac.  634. 

[2]  The  plaintiff  also  asks  for  reversal  be- 
cause of  certain  testimony  elicited  from  the 
Intervener  by  leading  and  argomentative 
questions  on  the  part  of  her  counsel;  the 
plaintiff  in  its  brief  admits  that  no  objection 
was  made  to  this  testimony.  It  is  now  too 
late  to  urge  the  admission  of  such  testimony 
as  error.  On  examination  of  the  testimony, 
however,  we  do  not  find  that  the  same  was 
prejudicial,  and  we  are  of  the  opinion  that 
the  Judgment  of  the  court  would  bave  been 
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the  same,  iirespectiTe  of  the  admission  of 
such  testimony. 

[3]  It  Is  further  contended  by  the  plaintiff 
that  the  response'  of  the  plaintiff  to  the  plea 
of  Intervention  was  not  denied  by  any  plead- 
ing filed  by  the  intervener,  and  for  such  rea- 
son, under  our  statutes,  every  material  allega- 
tion of  new  matter  in  the  response  should 
have  been,  for  the  purpose  of  the  action,  tak- 
en as  true.  We  have  examined  the  response 
and  the  pleas  of  Intervention,  and  find  that 
the  intervener  fully  sets  up  her  claim  of  ti- 
tle ;  that  the  response  In  legal  effect  amounts 
to  no  more  than  a  general  denial  on  the  part 
of  the  plaintiff.  There  are  no  material  alle- 
gations of  new  matter  set  forth  in  such  re- 
sponse, which  were  not  placed  in  issue  by  the 
plea  of  intervention  and  the  general  denial 
contained  in  the  response ;  hence  this  conten- 
tion of  the  plaintiff  in  our  opinion  is  without 
merit 

The  undisputed  evidence  in  this  case  shows 
that  G.  H.  Keen  and  the  intervener  had  been 
husband  and  wife;  that  Shortly  after  their 
marriage,  and  in  November,  1907,  a  farm  was 
purchased  by  the  intervener;  that  she  fur- 
nished about  $275  of  the  money,  being  money 
given  to  her  by  her  father;  that,  as  a  gift, 
her  husband  furnished  the  remainder  of  the 
money  to  purchase  the  farm,  the  same  being 
conveyed  to  the  intervener ;  that  on  Septem- 
ber 14,  1909,  the  farm  in  question  was  traded 
by  her  husband  for  the  lots  in  the  dty  of 
Ada  Involved  in  this  suit  and  for  other  prop- 
erty ;  that,  without  the  knowledge  or  consent 
of  the  intervener,  her  husband  took  the  deed 
to  the  lots  in  his  own  name;  that  In  1911 
domestic  trouble  arose  between  G.  H.  Keen 
and  the  Intervener;  that  their  differences 
were  irreconcilable,  and  that  the  Intervener 
and  her  husband  agreed  to  separate ;  that  on 
May  11,  Idll,  she  first  discovered  that  the 
lots  in  question  had  been  conveyed  to  her 
husband,  Instead  of  to  herself,  and  on  sudi 
day  her  husband  made  and  executed  a  con- 
veyance of  the  lots  to  her  which  deed  was 
duly  recorded;  that  such  deed  recites  as  a 
consideration  "articles  of  separation  and  $1, 
cash  in  hand  paid."  The  testimony  of  the  in- 
tervener, which  is  not  disputed  by  the  evi- 
dence, is  to  the  effect  that  the  real  considera- 
tion was  the  fact  that  her  property  had  been 
traded  for  the  lots,  and  that  it  was  her  de- 
sire and  that  of  her  husband  to  vest  in  her 
the  legal  title  of  the  property  which  eqxiita- 
bly  belonged  to  her,  and  further  that,  her 
husband  and  she  -having  agreed  to  separate, 
he  desired  to  be  relieved  from  further  pe- 
cuniary obligations  to  her,  and  she  agreed  to 
sign  articles  of  separation,  which  were  not 
executed  at  the  time,  but  afterwards  were 
duly  signed  by  her.  It  further  appears  from 
Ihe  evidence  that  the  plaintiff  on  the  8th  day 
of  iB^ruary,  1912,  obtained  a  Judgment 
against  G.  H.  Keen,  and  certain  property  of 
G.  H.  Keen  was  sold  under  execution  and  ap- 
plied on  such  Judgment;  that  in  February, 
1913,  an  alias  execution  was  Issued  in  such 


case,  and  the  lots  were  advertised  to  be  sold 
under  such  execution  as  the  propettj  bt  G. 
H.  Keen,  In  which  proceeding  the  intervener 
appeared  and  filed  her  plea.  It  further  ap- 
pears that  the  intervener  ^uUt  a  house  upon 
the  lots  in  question  out  of  her  own  funds, 
and  that  in  February,  1912,  she  moved  with 
her  two  minor  clilldren  Into  the  house  on 
such  lots.  The  plaintiff  on  the  15th  day  of 
January,  1913,  filed  another  suit  against  G. 
H.  Keen  for  the  sum  of  $57,  and  sought  to 
take  the  same  property  in  attachment  on  the 
ground  that  G.  H.  Keen  was  a  nonresident  of 
the  state.  In  this  proceeding  Sadie  B.  Keen 
also  intervened,  and,  as  before  stated,  the 
two  actions  were  consolidated  by  agreement. 

[4]  The  plaintiff  urges  several  legal  prop- 
ositions in  support  of  the  assignment  of  er- 
ror that  the  verdict  is  not  supported  by  the 
evidence  and  is  contrary  to  law.  A  number 
of  authorities  are  cited  to  sustain  the  prop- 
osition that,  when  a  married  woman  pur- 
chases property,  the  presumption  is  that  it 
was  paid  for  with  funds  of  her  husband,  and 
that  one  who  would  establish  title  in  a  mar- 
ried woman  has  the  burden  of  proving  that 
the  means  were  not  furnished  by  her  husband. 
We  do  not  find  that  sudi  authorities  support 
the  proposition  made  by  plaintiff,  especially 
in  view  of  the  statutes  of  our  state  which  ac- 
cord to  a  married  woman  the  same  legal 
status  and  the  same  freedom  ht  contract  en- 
Joyed  by  the  husband.  In  this  state  the 
husband  and  wife  are  authorized  to  enter  in- 
to engagements  and  contracts  with  each  other, 
and  the  wdfe  may  convey  her  own  property 
without  the  consent  of  her  husband ;  she  has 
the  right  to  engage  In  business  for  herself,  and 
to  maintain  and  defend  actions  without  Join- 
ing her  husband ;  her  separate  property  Is  not 
liable  for  the  debts  of  her  husband,  and  it 
is  provided  by  section  3363,  H.  L.  1910,  that: 

"Woman  shall  retain  the  same  legal  existence 
and  legal  personality  after  marriage  as  before 
marriage,  and  shall  receive  the  same  protection 
of  all  her  rights  as  a  woman,  which  her  husband 
does  as  a  man." 

It  would  place  an  unusual  hardship  upon  a 
married  woman  to  permit  her  to  engage  in 
business,  acquire  property  for  herself,  and 
dispose  of  same,  and  at  the  same  time  have 
her  property  interests  clouded  by  the  pre- 
sumption that  the  same  were  acquired  with 
money  of  her  husband,  thus  impeding  trans- 
fers of  the  property  and  subjecting  her  to 
harassing  litigation,  handicapped  by  burdens 
In  establishing  her  title  not  imposed  upon 
others.  But  assuming  that  the  contention  of 
plaintiff  Is  correct,  we  are  Inclined  to  believe 
from  the  evidence  in  this  case  that  the  inter- 
vener has  overcome  such  presumption  by  the 
weight  of  the  evidence. 

[{]  It  is  next  urged  by  plaintiff  that  the 
vrtfe's  separate  property  may  become  subject 
to  the  debts  of  her  husband,  in  case  he  Is  per- 
mitted to  deal  with  It  as  his  own  and  obtain 
credit  upon  it,  with  her  knowledge  and  con- 
sent. This  is  unquestionably  a  correct  state- 
ment of  the  law,  but  in  our  opinion  does 
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not  apply  to  tbe  pleadings  nor  to  tbe  f&cts  In 
tbls  case.  The  authority  cited  by  plaintiff 
on  this  proposition,  to  wit,  De  Votle  et  al.  ▼. 
McG«rr,  15  Colo.  467,  24  Pac.  923,  22  Am.  St 
Bep.  426,  supports  the  proposition  of  law  an- 
nounced, bnt  In  the  oirinlon  it  Is  farther 
stated: 

"An  estoppel  in  pais  cannot  be  proved  under 
the  general  or  apecific  denial  provided  by  the 
Code,  but  must  be  specially  pleaded  as  new  mat- 
ter, in  order  to  be  available  aa  a  defense." 

That  an  estoppel  In  pals  must  be  specially 
pleaded  and  proven  Is  In  accord  with  the  gen- 
eral current  of  authorities  in  Oode  states, 
and  is  supported  by  the  following  authorities: 
Wait  on  Fraudulent  Conveyances  (3d  Ed.) 
p.  634;  8  PI.  &  Ft.  p.  11;  4  Am.  &  Eag. 
267.  And  such  is  the  uniform  holding  of  this 
court,  as  shown  by  the  following  cases: 
Nance  v.  Okl.  Fire  Ins.  Co.,  31  Okl.  208,  120 
Pac.  948,  38  L.  B.  A  (N.  S.)  426;  Sapulpa  v. 
Sapulpa  OU  &  Gas  Co.,  22  OkL  347,  97  Pac. 
1007;  Blakemore  v.  Johnson,  24  Okl.  544, 
103  Pac.  654:  American  Jobbing  Ass'n  ▼. 
James,  24  Okl.  460,  103  Pat  670;  Holt  T. 
Holt,  23  Okl.  639,  102  Pac.  187;  Cooper  v. 
Flesner,  24  Okl.  47, 103  Pac.  1016,  23  I/.  B.  A. 
(N.  S.)  1180,  20  Ann.  Cas.  29;  Demlng  Iny. 
CO.  T.  Shawnee  Fire  Ins.  Co.,  16  Okl.  1,  83 
Pac.  918,  4  li.  B.  A.  (N.  S.)  607;  Tonkawa 
Milling  Co.  T.  Tonkawa,  15  Okl.  672,  83  Pac. 
915w  There  is  nothing  either  in  the  pleadings 
or  the  testimony  in  this  case  to  show  that 
G.  H.  Keen  obtained  any  credit  from  the 
bank  or  any  one  else  upon  the  property  in 
question,  nor  does  it  at^ear  that  the  inter- 
vener permitted  him  to  hold  out  such  prop- 
erty as  his  in  order  to  obtain  credit 

[I,  7]  The  plaintiff  quotes  from  decisions 
of  this  court  construing  our  statute  requiring 
an  action  on  the  ground  of  fraud  to  be 
brought  within -two  years  from  the  discovery 
of  fraud,  and  contends  that  the  record  shows 
that  tlie  title  to  the  lots  in  question  were  in 
Mr.  Keen,  and  that  defendant  is  charged 
with  constructive  notice  from  the  date  of  the 
record  of  such  deed.  We  do  not  understand 
that  an  action  has  been  brought  by  the  inter- 
vener on  the  ground  of  fraud.  She  did  not 
sue  to  cancel  any  deed  or  instrument  on  such 
ground.  We  suggest  that  in  less  than  two 
years  before  the  recording  of  the  deed  to  Mr. 
Keen  embracing  the  lots  Involved  he  conveyed 
the  lots  to  the  intervener,  thus  rendering  un- 
necessary the  bringing  of  an  action  on  her 
part 

Since  the  plaintiff  has  raised  this  qnesticm, 
we  deem  it  proper  to  distlngnisb  the  authori- 
ties cited  by  the  plaintiff:  Generally  speak- 
ing, when  a  fraudulent  transaction  is  a  mat- 
ter of  pubUc  record,  so  that  a  party  interest- 
ed has  abundant  means  of  finding  out  the 
facts  of  such  record,  he  is  charged  with  no- 
tice of  the  record  facts;  and,  though  he  may 
not  have  actual  notice,  he  is  held  to  have 
constructively  discovered  the  acts  consti- 
tuting the  fraud.  However,  a  different  rule 
prevails  when  a  relation  of  trust  and  confi- 
dence exists.  The  rule,  correctly  stated,  is 
167P^14 


that  in  case  of  fraud  the  statutes  of  limita- 
tion begin  to  run  only  from  the  time  of  the 
discovery  of  the  fraud,  or  from  such  time  as 
the  defrauded  party,  with  ordinary  diligence, 
might  have  discovered  the  fraud.  If  one 
acts  as  agent  for  another  in  a  transaction, 
ordinary  diligence  does  not  require  that  pub- 
lic records  be  searched  in  order  to  find  out 
.whether  or  not  the  trust  relationship  was 
abused.  The  principal  in  such  a  case  has  a 
light  to  rely  upon  the  fidelity  of  the  agent, 
and  the  agent  is  charged  with  the  duty  of  re- 
vealing the  facts  to  the  principal.  It  Is 
especially  true  \)mt  one  spouse  may  and 
should  confide  In  the  other,  and  it  is  not 
reasonable  to  charge  the  wife  with  notice  of 
public  records  In  transactions  in  which  the 
husband  acts  as  her  agent  In  Vigus  v. 
O'Bannon,  118  lU.  334,  8  N.  B.  778,  it  is  said: 
"But  this  failure  to  use  diligence  wiU  be  ex- 
cused where  a  relation  of  trust  or  confidence  ex- 
isted, making  it  the  duty  of  the  defrauder  in  the 
trust  capacity  to  disdoBe  the  true  state  Of 
facts,  and  the  defrauded  party,  confiding  in 
such  duty,  was  prevented  from  discovering  it." 

It  is  said  iby  Chief  Justice  Horton  in  Duf- 
fltt  V.  Tuhan,  28  Kan.  203  (208): 

"In  a  case  like  this,  the  statute  does  not  begin 
to  run  until  the  fraud  is  discovered.  For  this 
purpose  there  is  no  constructive  discovery.  If 
an  agent  or  tenant  should  fraudulently  allow  the 
lands  of  his  principal  or  landlord  to  be  sold  for 
taxes,  and  take  the  deed  himself  and  put  it  on 
record,  this  would  not  be  notice  to  the  principal 
or  landlord  that  would  set  running  the  statute 
that  would  bar  him  from  an  action  for  relief 
against  the  fraud." 

See,  also,  McAIahon  ▼.  McGraw,  26  Wis. 
622;  Duff  v.  Duff,  71  Cal.  513,  12  Pac.  670; 
Bradford  v.  McCormlck,  71  Iowa,  129,  32  N. 
W.  93 ;  Losch  v.  Pickett  36  Kan.  216, 12  Pac. 
822. 

[1, 1]  It  Is  weU  settled  In  this  state  that 
the  Uen  of  a  Judgment  does  not  attach  to  the 
mere  legal  title  to  land,  when  the  equitable 
estate  is  in  another,  and  that  an  attachmemt 
or  a  Judgment  lien  reaches  only  the  interest 
of  the  Judgment  debtor  in  real  estate.  Gil- 
breath  et  al.  v.  Smith,  150  Pac.  719;  Scott- 
Baldwin  &  Co.  V.  McAdams,  43  OkL  161,  141 
Pac.  770;  Lunn  v.  KeUison,  153  Pac.  1136; 
J.  I.  Case  Threshing  Macli.  Co.  v.  Walton 
Trust  Co.  et  al.,  89  Okl.  749,  136  Pac.  769. 
Hence  in  this  case  it  must  follow  that,  ir- 
respective of  the  deed  made  by  G.  H.  Keen 
to  the  Intervener,  if  the  evidence  shows  that 
the  actual  title  at  all  times  since  making  the 
deed  to  G.  H.  Keen  was  in  the  intervener, 
the  lots  cannot  be  reached  either  by  execu- 
tion 'or  by  attachment  as  the  property  of  G. 
H.  Keen. 

The  plaintiff  admits  that  the  intervener  has 
a  $275  interest  in  the  lots,  being  the  $275 
wlilch  the  testimony  shows  she  originally 
furnished  to  buy  the  farm  conveyed  to  her,  in 
exchange  for  which  the  title  to  the  lots  In 
question  was  acquired;  and  the  plaintiff 
offers  to  pay  to  the  intervener  this  sum  of 
money  on  the  condition  that,  after  payment 
of  same,  the  lots  be  subjected  to  payment  of 
Its  claims.     Unquestionably,  the  intervener 
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only  furnished  ^76  at  the  time  the  farm 
was  purchased;  but  the  undisputed  testimo- 
ny is  that  her  husband  made  her  a  gift  of 
the  additional  amount  necessary  to  purchase 
the  farm.  It  does  not  appear  that  her  hus- 
band at  that  time  was  Indebted  to  any  one, 
and,  there  being  no  evidence  that  he  was  so 
indebted,  we  must  conclude  that  he  had  a 
right  at  that  time  to  make  a  gift  to  Ids  wife 
or  to  any  one  else,  and  that  the  intervener 
acquired  <both  the  legal  and  equitable  title 
to  the  farm.  The  farm  being  her  property 
and  traded  for  the  lots  involved,  the  deed  to 
the  lots  being  taken  In  the>name  of  her  hus- 
band without  her  knowledge  or  consent,  she 
became  the  equitable  owner  of  the  lots. 

[10]  At  page  S36,  Walt  on  Fraudulent  Con- 
veyances, the  author  says: 

"Whenever  a  husband  acquires  possession  of 
the  separate  property  of  his  wife,  whether  with 
or  wiU>out  her  consent,  he  must  be  deemed  to 
hold  it  in  trust  for  her  benefit,  in  the  absence  of 
any  direct  evidence  that  she  intended  to  make 
a  gift  of  it  to  him." 

Section  6660,  B.  L.  1910,  reads: 

"When  a  transfer  of  real  property  is  made  to 
one  person,  and  the  consideration  therefor  is 
paid  by  or  for  another,  a  trust  is  presumed  to 
result  in  favor  of  the  person  by  or  for  whom 
such  payment  is  made. 

The  law  of  this  state  as  to  resulting  trusts 
Is  admirably  expounded  in  the  well-consid- 
ered opinion  of  Chief  Justice  Sharp  in  J.  I. 
Case  Threshing  Mach,  Co.  v.  Walton  Trust 
Co.  et  al.,  supra.  In  that  case  the  court 
holds: 

"Resulting  trusts  are  not  within  the  statute 
of  frauds,  and  may  therefore  be  established  by 
parol  evidence,  when  not  otherwise  incompe- 
tent" 

See,  also,  McCoy  v.  McCoy,  30  Okl.  380, 
121  Pac.  176,  Ann.  Cas.  1913C,  146,  an  able 
opinion  by  Commissioner  Harrison. 

In  Brisco  efe  al.  v.  Norrls  et  al.,  112  N.  C. 
671, 16  S.  E.  850,  the  creditors  of  the  husband 
sought  to  set  aside  a  deed  made  by  him  to 
his  wife,  and  it  appeared  that  the  deed  was 
executed  after  the  maturity  of  the  husband's 
obligation  and  recorded  immediately  after 
the  attorneys  for  the  creditors  had  been  urg- 
ing payment  of  the  debt  The  Jury  found 
that  the  land  conveyed  was  purchased  with 
the  wife's  separate  estate  and  that  the  legal 
title  was  placed  in  her  husband  by  her  con- 
sent, with  an  agreement  that  he  would  cod- 
vey  the  land  to  her  when  requested.  It  was 
held  that  it  was  Immaterial  with  what  intent 
the  deed  was  made  to  the  husband  and  by 
him  to  his  wife.  The  court  in  its  opinion 
said: 

"Upon  this  state  of  facts,  the  husband  held  the 
land  as  trustee  for  the  wife  (Lyon  v.  Akin,  78 
N.  C.  2S8;  Kirkpatrick  v.  Holmes,  106  N.  C. 
206,  12  S.  E.  1037),  and  her  rights  in  it 
were  in  effect  the  same  before  the  execution  of 
the  deed,  which  is  alleged  to  have  been  made 
with  frandnlent  intent  as  they  were  after  its 
execution  and  delivery.  Its  effect  was  merely 
to  vest  in  her  the  legal  title  to  the  land  of  which 
she  was  before  the  equitable  owner,  her  title  be- 
ing such  as  to  enable  her,  upon  the  strength  of 
it,  to  recover  the  land  from  her  husbasnl,  or 


from  any  one  purchasing  of  htm  wifii  notice  of 
her  rights  (I^on  v.  Akin,  supra),  or  from  any 
one  who  had  bought  the  land  at  a  sale  under  exe- 
cution against  her  husband ;  for  such  purchaser 
would  acquire  only  such  title  as  the  husband 
had.  Hence,  these  facts  being  established,  it 
became  immaterial  to  inquire  with  what  intent 
the  deed  was  made  and  accepted,  for  the  substan- 
tial rights  of  none  of  the  parties  have  been 
changed  thereby." 

[11]  We  are  also  of  the  opinion  that  the 
articles  of  separation  constitute  a  valid  con- 
sideration, even  as  against  creditors.  In 
Pippin  V.  TapU  et  al.,  148  Ala.  353,  42  South. 
646,  the  question  arose  as  to  whether  a  deed 
made  by  the  husband  to  the  wife  was  volun- 
tary as  to  credltoiB.  The  court  in  the  syl- 
labus uses  this  language: 

"Where  a  wife,  having  commenced  divorce 
proceedings  against  her  husband  and  obtained 
an  injunction  against  bis  disjMwing  of  his  prop- 
erty, enters  into  a  contract  with  him  whereby 
he  agrees  to  cease  drinking  and  to  properly  sup- 
port her,  and  to  execute  to  her  a  deed  to  be 
g laced  in  escrow,  to  be  delivered  to  her  on  his 
reaking  his  agreement,  she  agreeing  to  continue 
her  suit  and  live  with  him,  such  deed  ia  not  vol- 
untary to  any  extent  as  regards  the  question  of 
fraudulent  conveyance,  though  the  property  con- 
veyed was  worth  more  than  she  could  have  re- 
covered as  alimony." 

For  a  long  time  It  was  the  holding  of  the 
English  courts  that,  the  separation  of  hus- 
band and  wife  being  against  public  i)oUcy,  a 
conveyance  of  property  in  consideration  of 
articles  of  separation  was  void.  It  was  also 
a  theory  of  the  ancient  common  law  that  the 
being  of  the  wife  was  absorbed  in  that  of 
her  husband,  and  therefore  the  wife  and 
husband  could  not  contract  with  each  other. 
But  as  domestic  troubles  continuously  re- 
curred, In  which  it  was  necessary  to  take 
cognizance  of  actual  conditions  and  circum- 
stances arising  from  separation  of  husband 
and  wife,  rather  than  of  Idealistic  theories, 
correct  ethically  and  morally,  but  sometimes 
impracticable  of  application,  it  became  the 
custom  of  husbands  separating  from  their 
wives  to  place  the  legal  title  of  property  to 
trustees  for  the  use  and  benefit  of  their 
wives,  and  such  conveyances  were  upheld  by 
the  courts.  The  modem  policy  is  well  ex- 
pressed in  the  language  of  Dr.  Schouler  on 
page  330  of  his  work  on  Domestic  Relations: 

"Inasmuch,  then,  as  separation  deeds  are  not 
enforced  either  in  England  or  the  United  States, 
at  the  present  day,  without  regard  to  the  policy 
of  stipulations  or  covenants  in  question,  the  lim- 
it of  judicial  support  may  be  drawn  at  the  sup- 
port of  provisions  which,  supposing  separation 
inevitable,  carry  the  fululment  of  conjugal  du- 
ties and  rights  after  a  reasonable  and  becoming 
manner  into  that  relation.  For  equity  can  only 
sanction  what  is  fair  and  beneficial;  and  here 
cognizance  is  taken,  not  of  the  separation,  but 
of  circumstances  and  a  settlement  attending  that 
state." 

As,  under  onr  statntes,  the  husband  and 
wife  may  contract  with  each  other,  the  intet- 
vention  of  trustees  is  not  necessary  In  cases 
of  separation.  Section  3364,  R.  L>.  1910,  pro- 
vides that,  while  the  husband  and  wife  can- 
not by  contract  alter  their  legal  relations  ex- 
cept aa  to  property,  they  may  agree  to  wilt- 
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tng  to  an  Immediate  aeparatlon  and  make 
proTlslons  for  the  sapport  of  either  and  thdr 
dilldren  dnrin^  the  separation.  Section  335S, 
R.  I/.  1010,  reads: 

"The  mutual  consent  of  the  parties  is  a  saf- 
ficient  consideration  for  such  an  agreement  as  Is 
mentioned  in  the  last  section." 

We  do  not  hold  that  the  statutes  to  which 
reference  is  made  or  the  Judicial  trend  en- 
courages separations  between  husband  and 
wife.  EMstlng  marital  relations  cannot  be 
altered  by  contract ;  but,  in  view  of  the  fact 
that  such  separations  Inevitably  take  place, 
the  statute  Is  meant  to  give  legal  effect  to 
necessary  agreements  for  the  protection  of 
each  spouse,  and  to  define  and  enforce  the 
duties  of  one  toward  the  other — ^not  to  leg- 
alize the  separation  itself,  but  to  meet  the  at- 
tendant condition.  In  ezecatlnc:  such  a  con- 
tract. It  Is  assumed  that  a  breach  of  conju- 
gal relations  exists,  and  that.  In  effect,  a 
separation  has  already  haj^ened. 

On  either  theory  of  consideration  present- 
ed, we  think  the  deed  from  Keen  to  hlf  wife 
must  be  upheld,  and  that,  after  the  execution 
of  such  deed,  she  had  both  the  legal  and 
equitable  title  to  the  lots  Involved.  Bven  It 
no  deed  had  been  made  by  Keen  to  the  Inter- 
vener, she  would  have  the  equitable  title, 
and  the  property  could  not  be  takoi  for  her 
husband's  debts. 

The  Judgment  of  the  trial  court  is  affirmed. 

PEOl  CURIAM.    Adopted  in  whole. 


FIRST  NAT.  BANK  OF  MADILL  v.  BOSS. 
C^o.  8234.) 

(Supreme  Conrt  of  Oklahoma.    Aug.  14,  1917.) 

(Bvnalu*  (y  ih»  Court.) 

Bnxs  AND  Notes  «=»538(7)— Pabt  Patmint 
—Instruction. 
In  an  action  by  a  bona  &de  holder  of  a  ne- 
gotiable promissory  note,  where  there  is  a  pleo 
of  part  payment  and  of  tender  of  the  balance, 
It  is  error  to  refuse  a  requested  instruction  that, 
if  the  Jury  find  that  the  defendant  paid  to  the 
original  payee  of  said  note  any  sum  of  money 
after  the  sale  of  said  note  by  the  payee  to  the 
plaintiff,  such  payment  could  not  l>e  -considered 
as  a  credit  on  such  note,  unless  the  payee,  when 
receiving  payment,  acted  as  agent  for  the  plain- 
tiff, unless  uey  farther  find  that  said  payment 
was  afterwards  paid  on  said  note  to  the  plain- 
tiff, or  tiiat  tbo  receipt  of  such  payment  by  the 
original  payee  was  ratified  by  the  pi.tintiff. 

CommlsslonerB'  Opinion,  Division  No.  1. 
Error  from  County  C!ourt,  Carter  County; 
Thomas  W.  Champion,  Judge. 

Replevin  by  the  First  National  Bank  of 
Ifedlll  against  W.  F.  Ross.  Judgment  for 
idalntiff  for  the  sum  of  f70,  and  In  favor  of 
the  defendant  for  costs,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

Geo.  S.  liarch,  of  Ma'dlll,  for  plalntUI  la 
error.  J.  B.  Champion,  of  Ardmore,  for  de- 
fendant in  error. 


B.UMMONS,  G.  This  is  an  action  in  re- 
plevin brought  by  the  plainttfl  in  error 
against  the  defendant  In  error,  for  the  pos^ 
session  of  certain  chattels  described  In  a 
chattel  mortgage  executed  by  the  defendant 
In  error  to  secure  the  payment  of  a  prouils- 
sory  note  upon  which  there  was  claimed  to 
be  a  balance  due  of  $105,  together  with  In- 
terest and  attorney's  fees.  The  parties  will 
be  hereinafter  designated  as  they  appear  in 
the  court  below.  The  defendant  answered 
the  petition  of  plaintiff,  pleading  payment  of 
the  sum  of  $350,  and  a  tender  to  plaintiff  of 
a  balance  of  $70,  upon  said  promissory  note. 
The  cause  was  tried  to  a  Jury,  resulting  in 
a  verdict  for  th«  defendant  for  the  possession 
of  the  property,  directing  that  the  defendant 
pay  to  plaintiff  $70,  without  Interest  or  costs 
of  suit.  Upon  this  verdict  the  court  entered 
Judgment  for  the  plaintiff  for  the  sum  of  $70, 
and  for  the  defendant  for  the  costs  of  the 
action.  Plaintiff,  having  unsuccessfully 
moved  for  a  new  trial,  prosecutes  this  pro- 
ceeding in  error. 

The  only  assignment  of  error  neoessary  to 
be  considered  complains  of  the  refuiial  by  the 
court  of  the  following  instruction  requested 
by  plaintiff : 

"That  if  they  find  that  the' defendant  paid  to 
one  R.  H.  Chowning  any  sum  of  money  after 
the  sale  of  the  said  note  in  question  by  said 
Chowning  to  the  plaintiff  herein,  and  said 
Chowning  was  not,  when  receiving  said  sum, 
acting  as  agent  for  the  plaintiff,  then  and  in 
that  event  said  payment  couU  not  be  considered 
as  a  credit  on  the  note,  unless,  they  farther  find 
that  said  payment  was  afterwards  paid  on  said 
note  to  the  plaintiff,  or  that  said  payment  to 
said  Chowning  was  ratified  by  tne  plaintiff 
herein." 

The  record  discloses  that  the  promissory 
note  executed  by  the  defendant  was  negoti- 
able and  was  executed  on  November  24, 1913, 
payable  to  R.  H.  Chowning  or  order,  on  Oc- 
tober 15,  1914;  that  Chowning  negotiated 
said  note  to  the  plaintiff  on  December  29, 
1013.  The  defendant  testified  that  he  paid  R. 
H.  Chowning  $125  on  this  note  in  May.  1914; 
that  in  November,  1014,  he  paid  or  caused 
to  be  paid  to  plaintiff  the  sum  of  $225,  in  two 
payments  of  $125  and  $100,  respectively; 
that  afterwards.  In  November,  1014,  he  ten- 
dered plaintiff  the  sum  of  $70  as  the  balance 
on  said  note.  There  was  no  attempt  on  the 
part  of  the  defendant  to  dispute  the  fact  that 
plaintiff  was  a  bona  fide  holder  of  the  prom- 
issory note.  The  plaintiff's  evidence  denied 
the  receipt  of  any  payment,  except  the  pay- 
ment of  $125  and  $100  in  November,  1914. 
There  was  no  evidence  that  Chowning  repre- 
sented the  plaintiff  in  any  way,  or  that  plain- 
tiff in  error  received  the  payment  of  $125 
claimed  to  have  been  made  to  him  in  May, 
1914,  or  that  It  had  ever  ratified  the  accept- 
ance of  said  payment 

This  note  being  negotiable,  the  defendant 
was  bound  to  take  notice  of  the  fact  that  his 
obllgatioD  was  liable  to  be  transferred  to 
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some  other  penxHt  tban  the  payee  before  ma- 
tarity,  and  it  was  his  dnty  to  see  to  It,  upon 
making  payment,  that  the  note  was  in  the  pos- 
session of  the  person  to  whom  payment  was 
made.  In  the  case  of  Smith  t.  First  National 
Bank  of  Cadiz,  23  Okl.  411,  104  Pac.  1080,  29 
L.  B,  A.  (N.  S.)  B76,  Mr.  Justice  Kane,  who 
delivered  the  opinion  of  the  court,  quotes 
with  approval  from  the  case  of  HoIUnshead 
V.  Joi.n  Stuart  &  Co.,  8  N.  D.  35,  Tl  N.  W.  89, 
42  Ij.  R.  a.  659,  as  follows : 

"With  respect  to  negotiable  paper  the  rule  is 
different.  The  maker  must,  at  his  peril,  ascer- 
tain at  the  time  of  payment  whether  the  payee 
is  still  the  owner  thereof.  AJtbough  'the  pur- 
chaser of  such  paper  does  not  notify  the  debtor 
of  the  fact  of  such  purchase,  and  although  the 
latter  is  ignorant  thereof,  still  he  la  in  law 
chargeable  with  notice  of  the  rights  of  the  pur 
chaser,  and  therefore  he  pays  the  original  credi' 
tor  at  his  own  risk." 

The  instruction  requested  by  plaintiff  em 
boQied  a  correct  statement  of  law,  though  it 
Is  possibly  more  favorable  to  the  defendant 
than  the  record  warrants.  The  court,  in 
the  Instructions  given  the  Jury,  nowhere  ad- 
vises the  Jury  as  to  the  law  with  respect  to 
payments  made  upon  a  negotiable  promissory 
note  to  one  other  than  the  actual  holder 
thereof.  The  court  Instructed  the  Jury  upon 
the  question  of  payment  as  follows : 

"If,  upon  the  other  hand,  you  believe  from  a 
fair  preponderance  of  the  evidence  that  the  de- 
fendant, W.  F.  Ross,  paid  said  note,  all  but 
$70,  at  the  time  of  the  institution  of  this  suit, 
that  prior  to  the  institution  of  this  suit  he  ten- 
dered and  offered. to  pay  the  $70,  with  its  ac- 
cumulated interest,  and  that  the  plaintiff,  the 
E^rst  National  Bank  of  Madill,  refused  to  ac- 
cept same,  then  in  that  event  you  will  find  for 
the  plaintiff  the  sum  of  ^70,  now  due,  and  which 
was  tendered,  if  you  find  there  was  only  $70  due 
at  that  time." 

"The  payments  which  the  defendant  claims 
to  have  made  upon  said  note  must  be  shown  by 
a  fair  preponderance  of  the  testimonv  You 
will  apply  the  evidence  to  these  instructions, 
which  is  the  law  of  this  case,  and  return  your 
verdict  accordingly." 

The  plaintur,  having  by  its  requested  in- 
stmction  called  the  attention  of  the  trial 
court  to  its  theory  of  the  case,  was  entitled 
to  have  the  court  Instruct  the  jury  upon  the 
law  applicable  to  such  -theory,  and  the  fail- 
ure of  the  court  to  so  Instruct  constitutes  re- 
versible error. 

The  Judgm«it  of  the  court  below  should  be 
reversed,  and  this  cause  remanded  for  a  new 
trial. 

PER  CURIAM.    Adopted  in  whole. 


In  re  GARDNER'S  ESTATE.    (No.  6466.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

fSyUahu*  by  the  Oourt.) 

Appeal  and  Ebbob  <S=»770(1)— E^xaioitation 

OF  Recobo — Rbvebsai.. 

Where  the  plaintiff  in  error  filed  a  brief, 

and  the  defendants  in  error  have  failed  to  file 

brief,  and  have  given  no  excuse  for  their  fail- 


ure, and  on  an  examination  of  the  record  K 
appears  that  the  errors  asserted  are  well  found- 
ed, this  court  is  not  required  to  search  for  some 
theory,  or  for  authorities,  that  might  possibly 
save  the  judgment  appealed  titan. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court.  McOurtaln  Coun- 
ty;   Summers  Hardy,  Judge. 

In  the  matter  of  the  estate  of  Anderson 
Gardner,  deceased.  From  an  adverse  Judg- 
ment, proponents  appeaL  Reversed  and  re- 
manded, with  instructions  to  the  probate 
court  to  grant  the  prayra:  of  the  proponents. 

Chas.  E.  McPherren  and  Cbas.  B.  Coch- 
ran, both  of  Durant,  and  Warren  R  PhilUps, 
of  Idabel,  for  plaintiff  in  error. 

PER  CURIAM.  This  case-made  was  filed 
In  this  court  May  20, 1914.  The  plaintiCb  In 
error  filed  brief  June  24,  1916.  The  defend- 
ants in  error  have  not  filed  a  brief,  and  have 
given  no  reason  for  not  doing  sa 

We  have  examined  the  errors  assigned  in 
the  l»lef  of  plaintiff  in  error,  and  the  record 
upon  which  they  are  predicated,  and  the 
grounds  urged  for  a  reversal  appear  to  be 
well  taken.  Under  such  a  condition  this 
court  is  not  required  to  hunt  authorities  to 
support  contention  of  defendants  in  error, 
or  search  the  record  to  find  some  theory  up- 
on which  the  Judgment  below  may  be  sus- 
tained; but,  where  the  brief  filed  appears 
reasonably  to  sustain  the  assignments  of 
error,  the  court  will  reverse  the  Judgment,  In 
accordance  with  the  prayer  of  the  petition  of 
the  plainUff  in  error.  MUes  v.  Bird,  41  Okl. 
428,  138  Pac  789,  and  cases  cited. 

This  case  is  therefore  reversed  and  re- 
manded, with  instructions  to  the  probate 
court  to  grant  the  prayer  of  proponenta 


BRANDON  et  aL  v.  STATE.    (No.  7928.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Svllaiui  lu  the  Oourt.) 

ComcEBCE  <s=933  —  Intxbstate  Shifmint  or 
LiQuoBS — Seizttbe  and  Confiscation. 
An  interstate  shipment  of  intoxicating  liq- 
uors unless  such  transportation  is  concluded  by 
delivery  of  euch  liquor  to  the  consignee,  is  not 
subject  to  seizure  on  the  day  of  its  arrival  at  the 
point  to  which  shipped,  and  confiscation  by  the 
state. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Pawnee  County; 
Geo.  B.  Merritt,  Judge. 

Search  warrant  and  seizure  proceeding  by 
the  State  against  R.  li.  Brandon  and  others, 
interpleaders  and  claimants.  Judgment  for 
the  State,  motion  for  new  trial  overruled, 
and  claimants  bring  error.  Reversed  and  re- 
manded, with  instructions. 

Redmond  S.  Cole,  of  Pawnee,  for  plaintlfld 
in  error.  S.  P.  Freelins,  Atty.  Gen.,  and 
Hunter  L.  Johnson,  Aast  Atty.  Gen.,  for  the 

State. 
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COLIilER,  0.  The  proceeding  In  this  cam 
was  Instltated  by  the  Issue  of  a  search  war- 
rant and  selznro  thereunder  of  certain  Uq- 
nors,  consisting  of  11  barrels  of  beer,  con- 
signed to  the  req)ectlTe  persons  claiming  to 
own  said  beer,  who  filed  Interpleaders  In 
this  case.  The  nndlspnted  evidence  Is  that 
the  11  barrels  of  beer  were  shipped  by  the 
JopHn  Manufacturing  •Company,  of  Joplln, 
Mo.,  by  Wells  Fargo  ex^^ress,  prepaid  from 
Joplln,  Mo.,  to  Keystone,  Okl.;  that  no  ship- 
ment contained  In  excess  of  one  barrel  of 
beer,  or  more  than  one  barrel  of  beer  ship- 
ped to  any  one  of  said  Interpleaders;  that 
same  arrived  In  the  original  package,  on  the 
outside  cover  of  which  was  plainly  stamped 
the  name  of  the  consignor,  the  name  of  the 
consignee,  and  the  character  and  quantity  of 
liquor  contained  therein;  that  the  liquor 
was  seized  on  the  day  of  Its  arrival  at  Key- 
stone, without  the  knowledge  or  consent  of 
the  consignee;  that  the  Interpleaders  are  eflch 
residents  of  Pawnee  county,  Okl.,  residing  in 
or  near  Keystone,  Okl.;  that  they  ordered 
said  beer  by  writing  the  company  a  letter  and 
Inclosing  In  that  letter  a  money  order  for 
the  purchase  price  of  said  beer,  and  express 
charges  from  Joplln  to  Keystone,  Okl.,  and 
prior  to  Its  delivery  to  any  one  of  the  inter- 
pleaders. On  trial  of  the  cause  the  court 
made  a  finding  against  the  said  Interpleaders 
plalntlils  in  error,  and  in  favor  of  the  state, 
defendant  in  error,  and  ordered  the  sheriff 
to  destroy  the  beer.  Thereupon  plolntiSs  in 
error  each  filed  his  motion  for  a  new  trial, 
which  was  overruled  and  duly  excepted  to, 
and  error  brought  to  this  court. 

The  material  question  Involved  In  this 
cause  Is  whether  or  not  said  beer  was  subject 
to  Mlzare,  which  question  Is  not  an  open  one 
In  this  Jurisdiction;   this  court  having  held: 

"In  order  to  have  the  state  laws  attach  to  an 
interstate  shipment  of  liqnor,  it  mnst  affirma- 
tively appear  from  the  evidence  that  such  ship- 
ment, or  such  part  thereof  as  is  sought  to  be 
confiscated,  has  been  delivered  by  the  carrier 
or  its  agent  to  the  consignee  or  his  agent. 
Where  it  is  admitted  by  the  state,  shown  by  the 
uncontradicted  evidence,  or  found  by  the  court 
from  evidence  reasonabl:^  tending  to  support 
such  finding,  that  intoxicating  liquors  eeized 
were  at  the  time  of  the  seizure  in  the  iposaession 
of  an  interstate  carrier,  such  liquors  cannot  le- 
gally be  seized  or  confiscated,  so  long  a*  such 
shipment  retains  its  interstate  character."  Rob- 
ertson V.  State,  46  OkL  681,  149  Pac.  194,  and 
the  authorities  there  cited. 

The  state  has  filed  in  this  case  a  confeS' 
sion  of  prejudicial  error  by  the  trial  court  In 
holding  that  said  beer  was  at  the  time  of 
Its  seizure  subject  to  seizure;  but  error  is 
not  confessed  as  to  other  errors  assigned  la 
the  case.  As  the  conclusion  reached  by  us  Is 
fully  decisive  of  the  case  upon  its  merits, 
we  deem  it  unnecessary  to  review  tlie  other 
errors  assigned,  and  express  no  opinion  In 
regard  to  same. 

This  cause  is  reversed  and  remanded,  with 


instructions  to  the  trial  .court  to  vacate  and 
set  aside  Its  order  of  confiscation'  of  said 
beer  and  its  order  directing  the  same  to  be 
destroyed,  quash  the  search  warrant  and  the 
proceedings  had  thereunder,  and  award  the 
plalntUtb  in  error  their  costs. 

Per  curiam.   Adopted  in  whole. 


NORBIAN  V.  LAMBBRT.     (Na  5674.) 

(Supreme  Court  of  Oklahoma.    May  15,  1917. 

Rehearing  Denied  Aug.  14,  1917.) 

(SyXlahut  hv  <%«  Oowrt.) 

1.  Apfbai.  anu  Bbbob  «s>^0,  212— Suzti- 
cienct  of  sividencb  —  motion  fob  new 
Tbial. 

Where  the  plaintiff  submits  his  case  to  the 

Sy,  without  demurring  to  the  evidence  or  ask- 
an  instructed  verdict,  or  otherwise  legally 
attacking  its  sufflciency,  the  question  whether 
there  is  any  evidence  reasonably  tending  to  sup- 
port the  defense  is  not  presented  for  review  by 
plaintiff's  motion  for  a  new  trial. 

2.  Nbw  Trial  iS=>128(5)— Motioh  fob  New 

TBIAIi— CONSTBUCTION. 

A  motion  for  a  new  trial  upon  the  ground 
"that  the  verdict  is  contrary  to  law."  ^cause 
of  the  insufficiency  of  the  evidence  (considered 
for  the  purposes  of  the  case  as  sufficient  to  raise 
the  question),  adds  nothing  to  the  further 
ground,  urged  in  connection  Uierewith,  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 

3.  Trial  <8=9337  —  "Vkbdiot  Contbaby  to 
Law." 

Ordinarily  a  verdict  is  contrary  to  law  when 
it  is  returned  in  disobedience  or  disregard  of 
the  court's  instructions. 

[£d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Il^st  and  Second  Series,  Against 
Law.] 

4.  Appeal  and  Ebbob  $=>263(1)— Review— 
iNSTRucTiowa— Exceptions. 

Where,  after  the  aubmiasion  of  the  instruc- 
tions to  the  Jury,  tho  court  stated  that  both 
plaintiff  and  defendant  would  be  allowed  to  ob- 
ject, and  were  entitled  to  an  exception,  to  the 
giving  of  each  of  the  instructions  submitted  to 
the  jury,  but  no  objections  were  made  or  excep- 
tions taken  during  tho  trial,  and  where  there 
was  included  in  thf  court's  charge  numerous 
correct  instructions  of  law,  to  which  no  objec- 
tions were  ever  made,  this  court,  in  reviewing 
the  Judgment,  will  not  consider  alleged  errors 
in  a  part  of  the  instructions,  because  of  the 
failure  of  the  losing  party  to  except,  as  requir- 
ed in  section  5003,  Kov.  Laws  1910. 

Error  from  District  Court,  Alfalfa  County; 
James  W.  Steen,  Judge. 

Action  by  B.  M.  Norman  against  Sam  0. 
Lambert.  Judgment  for  defendant,  and 
plaintiff  brings  error.    AflDrmed. 

See,  also,  153  Pac.  1097. 

Walter  L.  Owen,  of  Cherokee,  for  plaintiff 
In  error.  A.  J.  Titus,  of  Cherokee,  for  de- 
fendant In  error. 

SHARP,  C.  J.  [1]  The  first  ground  urged 
for  reversal  of  the  Judgment  of  the  trial 
court  la  that  the  verdict  Is  not  sustained  by 
sufficient  evidence,  and  Is  contrary  to  law. 
At  the  trial  plaintiff  neither  demurred  to  the 
evidence,  nor  asked  for  a  directed  verdict, 
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and  It  is  rigorously  urg«d  that  he  cannot  In 
this  court  raise  the  qnestlon  that  the  verdict 
was  unsupported  by  the  evidence.  It  is  a 
rule  very  generally  followed  that  questions 
not  presented  In  the  trial  court  In  some  ap- 
propriate manner  will  not  be  considered  by 
proceedings  In  error;  that  objections  must  be 
made  In  the  trial  court  in  order  to  reserve 
questions  for  review;  also  that  questions  re- 
specting sufficiency  of  the  evidence  to  au- 
thorize the  submission  of  the  cause  to  the 
jury  must  be  raised  by  proper  objection  in 
the  trial  court,  and  wUI  not  be  considered  if 
raised  for  the  first  time  on  appeal;  that 
whether  there  Is  any  evidence  tending  to  sup- 
port a  verdict  cannot  be  raised  for  the  first 
time  on  appeal.  The  proper  mode  of  raising 
the  objection  that  the  evidence  la  insufficient 
to  authorize  a  recovery  is  by  demurrer  to 
the  evidence,  or  by  motion  or  request  for  a 
directed  verdict  In  favor  of  the  party  ob- 
jecting, or,  In  some  jurisdictions,  by  motion 
for  a  nonsuit  or  dismissal.  As  a  rule,  such 
demurrer,  request,  or  motion  Is  necessary  In 
order  that  the  objection  may  be  considered 
on  appeal.  Muskogee  Elective  Traction  Co. 
V.  Reed,  35  Okl.  334,  130  Pac.  157;  Bank  of 
Cherokee  v.  Sneary,  46  Okl.  186,  148  Pac. 
157;  Reed  v.  Scott,  161  Pac.  484;  Oaks  v. 
Samples,  157  Pac.  739;  Rutledge  v.  Jarvls 
et  al.,  158  Pac.  586. 

As  coimsel  for  plaintiff  in  error  contends 
that  the  decisions  of  this  court  defining  the 
proper  practice  in  such  cases  have  been  er- 
roneously decided,  we  have  made  Independ- 
ent Investigation  of  the  question,  with  the  re- 
sult that  we  are  firmly  convinced  of  the 
soundness  of  the  rule  requiring  that  advant- 
age of  the  point  be  taken  during  the  trial  as 
held  In  the  former -opinions  of  the  court.  A 
great  number  of  cases  in  harmony  with  our 
former  opinions  may  be  found  in  3  Corpus 
Juris,  p.  838  et  seq.,  and  Bayless  on  New 
Trials  and  Appeals,  p.  503.  The  fundamental 
principle  upon  which  the  proceedings  of  a 
trial  court  are  brou^t  to  this  court  for  re- 
view Is  to  ascertain  whether  such  trial  court 
erred  in  passing  on  questions  presented  to  it 
during  the  trial,  or  some  proceeding  in  con- 
nection therewith.  If  the  questions  were  not 
raised  In  the  trial  court,  and  no  ruling  had 
thereon,  it  cannot  he  said  that  the  trial  court 
committed  error.  Nor  can  hardship  arise 
from  an  observance  of  this  rule.  It  is  a  very 
simple  procedure  for  counsel  either  to  demur 
to  the  evidence  or  to  request  the  trial  court 
to  direct  a  verdict  in  their  favor.  When 
this  Is  done,  the  court  determines  as  a  mat- 
ter of  law,  whether  or  not  the  motion  or  re- 
quest should  be  sustained;  and,  if  not  sus- 
tained, by  proper  exception  the  court's  ac- 
tion is  saved  for  review.  To  remain  passive 
is  not  sufficient,  for  counsel  may  not  specu- 
late on  the  result  of  the  verdict  without  be- 
ing bound  thereby,  In  the  event  it  should 
prove  to  be"  adverse. 

[2,  t}  Tb«  second  ground  of  the  assign- 


ment, "that  the  verdict  is  contrary  to  law," 
does  not  appear  to  be  based  upon  the  claim 
that  the  Jury  in  reaching  a  verdict  disre- 
garded the  court's  instructions,  but  that,  on 
account  of  the  insufficiency  of  the  evidence 
on  the  part  of  defendant,  plaintiff  was  en- 
titled to  a  verdict  in  his  favor  "as  a  matter 
of  law."  We  are  unable  to  make  any  sub- 
stantial distinction  between  an  assignment 
based  upon  the  allegation  that  the  verdict  is- 
not  sustained  by  sufficient  evidence  and 
where — because  of  insufficiency  of  the  evi- 
dence— ^the  verdict  is  contrary  to  law.  In 
such  circumstance  the  latter  furnishes  no 
additional  ground  for  a  new  trial;  neither 
does  It  strengthen  the  ground  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence. 
This  assignment,  it  must  be  kept  in  mind, 
does  not  deal  with  the  court's  instructions,, 
but  instead  argues,  as  though  before  a  trial 
court,  abstract  propositions  of  law,  which  it 
Is  claimed  determined  the  rights  of  the  par- 
ties under  the  evidence.  By  it  we  are  asked 
to  say,  in  effect,  that  notwithstanding  the 
neglect  of  the  plaintiff  to  demur  to  the  evi- 
dence, or  to  ask  a  peremptory  Instruction, 
and  thereby  afford  the  trial  court  an  oppor- 
tunity to  rule  upon  the  sufficiency  of  the  evi- 
dence offered  by  the  defendant,  it  is  our  duty 
to  examine  the  evidence  and  determine  its 
sufficiency  to  support  the  verdict,  because  of 
the  acrtlon  of  the  trial  court  in  refusing  to 
grant  plaintiff  a  hew  trial.  Such  is  not  the 
province  of  a  reviewing  court,  under  the  cir- 
cumstances disclosed  by  the  record.  Statutes 
authorizing  trial  courts  to  grant  a  new  trial 
of  an  issue  of  fact,  after  a  verdict  of  the 
jury,  including  as  ground  therefor  that  the 
verdict  rendered  is  contrary  to  law,  have  not 
received  an  harmonious  construction.  A 
niunber  of  authorities  hold  that  the  phrase 
"contrary  to  law,"  as  used  In  such  statutes, 
means  "contrary  to  the  instructions,"  and 
that,  to  obtain  a  new  trial  upon  that  ground, 
it  must  be  made  to  appear  that  there  was  an 
instruction  which  was  disregarded;  that  it 
is  not  enough  that  a  principle  of  law,  not 
embodied  in  an  instruction,  was  disregarded 
by  the  jury.  Hayne's  New  Trial  and  Appeal, 
f  99;  Valerius  v.  Richard  et  aL,  57  Mtan. 
443,  59  N.  W.  534;  Emerson  v.  Santa  Clara, 
40  Cal.  543.  As  it  la  obvious  that,  in  the  as- 
signment under  consideration,  the  phrase 
"contrary  to  law"  refers  only  to  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict 
as  a  matter  of  law,  and  not  to  the  fact  that 
the  verdict  is  contrary  to  or  in  disregard  of 
the  court's  Instructions,  It  Is  unnecessary  that 
the  objection  be  given  further  consideration. 
This  we  say,  notwithstanding  the  former 
opinion  of  this  court  in  CSiiCago,  R.  I.  &  P. 
R.  Co.  v.  Groves,  20  Okl.  101,  93  Pac.  755, 
22  L.  R.  A.  (N.  S.)  802,  which  apparently 
announces  a  different  rule. 

[4]  It  is  next  urged  that  the  court  erred 
In  giving  Instructions  numbered  4  to  9,  inclu- 
sive.   Turning  to  the  record,  we  find  that 
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defendant  neglected  eltber  to  aak  any  in- 
structions or  to  except  to  the  Instructions 
given.  Section  6003,  Rev.  liawg  1910,  re- 
quires that  it  shall  be  sufficient  for  a  party 
excepting  to  the  giving  of  instructions  to 
write,  At  the  close  of  each  instrustiou,  "Given 
and  excepted  to,"  which  shall  be  signed  by 
the  ju'lge.  Here  there  was  nothing  to  indi- 
cate a  desire  on  the  part  of  the  plolutlfC  to 
except  to  any  of  the  Instructions  aubmitted 
by  the  court  After  the  court  bad  charged 
the  Jury,  the  following  transpired: 

"By  the  Court;  To  the  giving  of  each  of  the 
instructions  of  the  court,  both  the  plaintiff  and 
the  defendant  wiU  be  allowed  to  object  and  are 
entitled  to  an  exception." 

But,  as  no  exception  was  taken,  thougb 
opportunity  therefor  was  specially  called  to 
the  attention  of  counsel,  it  cannot  be  said 
that  the  mere  gratuitous  offer  of  the  court 
will  of  Itself  answer  the  requirements  of  the 
statute.  The  latter  appears  to  contemplate 
some  affirmative  act  on  the  part  of  counsel — 
something  that  will  Indicate  that  the  in- 
structiona  are  not  acceptable  to  counsel  and 
that  he  excepts  to  them.  We  have  repeat- 
edly held  that,  before  this  court  will  review 
the  correctness  of  Instructions  given  by  the 
trial  court,  the  record  must  affirmatively 
show  an  exception  to  the  giving  of  such  In- 
structions at  the  time  they  were  given.  Gar- 
ter V.  Missouri  Min.  Co.,  6  Okl.  11,  41  Pac. 
366;  Everett  ▼.  AkUis,  8  Okl.  184,  66  Pac. 
1062;  Harness  v.  McKee-Brown  Lbr.  Co.,  17 
OU.  624,  89  Pac.  1020;  Territory  v.  Choc- 
taw, O.  &  W.  R.  Co.,  20  Okl.  663,  95  Pac. 
420;  Taylor  v.  Johnson,  23  Okl.  50,  99  Pac. 
645;  Pinch  v.  Brown,  2T  Okl.  217,  111  Pac. 
391 ;  Duncan  Cotton  OU  Co.  v.  Cox,  41  OkL 
633,  139  Pac.  270.  Also  that  a  general  ex- 
ception to  a  charge  containing  several  dis- 
tinct Instructions,  some  of  which  are  not 
objectionable,  will  not  be  available  as  error. 
Shelby  v.  Shaner,  28  Okl.  606,  105  Pac.  785, 
34  Ii.  R.  A.  (N.  S.)  621 ;  EUsminger  v.  Beman, 
32  Okl.  818, 124  Pac.  289.  The  court's  charge 
contained  18  separate  paragraphs,  to  but 
6  of  whldt  objections  are  even  now  urged. 
It  may  be  helpful  In  this  connection  to  quote 
from  the  language  of  the  Supreme  Court  of 
the  United  States,  In  Holloway  v.  Dunham, 
170  TJ-.  S.  615,  18  Sup.  Ct  784,  42  I*  Ed.  1166, 
afflrming  the  de<4sion  of  this  court  in  3  Okl. 
244,  41  Pac.  140,  upon  the  general  question  of 
the  purpose  of  the  rule  requiring  objectlona 
to  the  court's  charge.  The  opinion  reads  in 
part: 

"The  stateni(9it  in  the  record  in  regard  to  the 
manner  in  which  the  defendant  took  exoeptioni 
to  the  charge  of  the  judge  leaves  the  fact  quite 
plain  that  those  exceptions  were  taken  generally 
and  in  a  lamp,  and  were  not  lu  reality  taken 
separately  or  applied  specifically  to  any  particu- 
lar instructions.  It  was  a  general  statement  that 
the  whole  charge  of  the  judge  was  specifically 
excepted  to.  No  specifications  were  given;  noth- 
ing was  said  in  the  way  of  calling  uie  attention 
of  the  judge  to  any  particular  portions  of  his 
charge  which  the  defendant  objected  to.  When 
various  paragraphs,  we  see  that  in  many  of 
them  there  axe  two  or  more  different  projwsi- 


tions  of  law,  and  that  a  general  exception  taken 

to  any  of  such  paragraphs  would  be  Insufficient, 
if  one  of  the  several  propositions  were  correct. 
Should  one  general  exception  to  13  different 
instructions  be  considered  sufficient,  when  each 
instruction  consists  of  different  propositions  of 
we  lod(  at  the  instructions  contained  in  these 
law  and  of  fact,  and  many  of  them  are  clearly 
correct?  We  tnink  not  The  wholesale  man- 
ner of  taking  exceptions  is  unfair,  both  to  the 
judge  and  t£e  opposite  par^.  After  a  judge 
has  given  a  long  charge  to  the  jury,  consisting 
of  many  different  propositions  of  law  and  fact 
involved  in  the  trial,  a  general  exception,  noted 
at  the  end  of  the  charge,  to  each  proposition 
separately  of  law  or  fact  annoimced  therein,  is 
not  sufficient  if  any  proposition  of  law  contain- 
ed in  the  charge  is  correct.  Those  propositions 
in  regard  to  the  correctness  of  which  there  is  a 
real  controversy  should  be  at  least  called  to  the 
attention  of  the  judge,  so  that,  if  he  thought  it 
proper,  he  might  correct  modiitr,  or  explain 
them." 

So  that,  even  were  we  to  consider  the  offer 
of  the  court  at  tibe  conclusion  of  its  (diarge 
the  equivalent  of  an  objectifm  oa  the  part 
of  plaintiff,  yet  under  the  rule  announced, 
being  general,  and  there  being  instructions  to 
which  no  objections  were  urged,  it  could  not 
be  made  the  foundation  for  reversal  of  the 
judgment  of  the  trial  court 

Upon  the  remaining  ground,  that  of  error 
In  the  admission  of  the  evidence,  we  are 
unable  to  say,  from  an  examination  of  the 
record,  that  any  reversible  error  was  com- 
mitted. The  answer  set  up  fraud  and  mis- 
representations  on  the  i>art  of  the  payee  and 
comaker  of  the  note  in  procuring  Lambert's 
execatton  thereof.  Tills  defense  was  abun- 
dantly established  by  the  evidence;  In  fact, 
shown  beyond  all  controversy.  The  testimo- 
ny to  which  objection  was  made  tended  to 
establish  the  circumstances  under  whldi 
Lambert  executed  the  note,  and  was,  wo 
think,  competent  for  that  purpose. 

Finding  no  error,  the  judgment  of  the  trial 
court  is  affirmed.  All  the  Justices  ooacur- 
rlng. 


HALLAM  et  al.  v.  CLAGGBTT.    (No.  6761.) 
(Supreme  Court  of  Oklahoma.    Sept  4,  1917.) 

(Syllahut  hy  the  Oourt.) 

Same  as  in  No.  6754.  Alfred  HalJarn  et  al. 
V.  Rose  B.  BaUey,  166  Pac  874. 

Commissioners'  Opinion,  Division  No.  1. 
Brror  from  District  Court,  Nowata  County; 
T.  L,  Brown,  Judge: 

Action  by  Willie  Claggett  against  Alfred 
Hallam  and  others.  Judgment  for  plalntlfl^ 
and  defendants  bring  error.    Affirmed. 

Sears  ft  Snyder,  of  Sioux  City,  Iowa,  and 
Glass  &  Weaver,  of  Nowata,  for  plaintiffs  in 
error.  J.  C.  Denton,  of  Muskogee,  for  defend- 
ant In  error. 

STE3WAIIT,  C.  J.  C.  Denton  and  J.  H. 
Keith  were  counsel  for  plaintiff,  Willie  Clag- 
gett in  the  trial  court  The  plaintiffs  case 
was  ably  briefed  and  argued  on  its  merits  In 
tbla  court  by  J.  O.  Denton  as  counaeL    How- 
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ever,  we  find  a  motlOB  to  dlsmlas  defendants' 
appeal  filed  later  by  another  attorney  on  the 
ground  that  the  case-made  Is  incomplete.  It 
appears  that  the  record,  being  volominous, 
the  case-made  was  prepared  In  two  volumes, 
Nos.  1  and  2.  For  some  reason  No.  2  could 
not  be  found  In  the  files  at  the  time  the  motion 
was  made,  but  afterwards  it  appeared.  The 
record  in  this  court  shows  it  was  duly  filed. 
The  appeal  was  regularly  taken.  The  motion 
to  dismiss  la  overruled,  and  this  case  will 
be  determined  upon  the  record  and  the  briefs 
originally  filed. 

This  case  involves  the  same  transaction 
and  practically  the  same  facts  as  No.  6754, 
Alfred  Hallam  et  al.  v.  Rose  B.  Bailey,  166 
Pac.  874,  in  which  case  opinion  has  Just  been 
rendered  by  this  court  affirming  Oie  judg- 
ment This  case  and  No.  6752,  166  Pac.  880, 
No.  6753,  166  Pac.  879,  No.  6754.  166  Pac. 
874,  and  No.  6755,  166  Pac.  879,  though  not 
consolidated,  were  determined  in  the  court 
below  upon  the  same  evidence  so  far  as  ap- 
plicable to  the  respective  cases.  The  only 
substantial  difference  as  to  the  facts  In  this 
case  and  the  facts  in  the  other  cases  is  that 
the  plaintiff,  WlUle  Claggett.  received  $3,800 
from  Fred  D.  Bailey  in  connection  with  the 
land  deal  between  Charles  C.  Claggett  and  the 
Crystal  Lake  Distillery  Company.  The  trial 
court  finds  that  the  defendants  did  not  fur- 
nish this  money,  but  that  the  money  belonged 
to  Bailey,  and  rendered  judgment  for  plain- 
tiff as  prayed  for,  but  made  order  requiring 
the  plaintiff  to  deposit  the  sum  of  $3,800  In 
the  registry  of  the  court  to  be  held  for  one 
year  in  order  to  protect  the  bondsmen  of 
Charles  C.  Claggett  in  case  suit  was  filed 
against  such  bondsmen ;  no  suit  being  filed  in 
one  year,  the  money  to  be  paid  to  Fred  D. 
Bailey,  we  find  that  the  trial  court  was  cor- 
rect in  holding  that  this  money  belonged  to 
Fred  D.  Bailey.  The  power  of  the  court  to 
make  the  order  mentioned  is  not  presented 
In  the  appeal,  and  we  express  no  opinion  on 
that  question.  For  the  reason  that  such  por- 
tion of  the  court's  judgment  is  not  complain- 
ed of,  and  for  the  further  reason  that  the  is- 
sues raised  and  the  facts  In  the  case  are 
substantially  the  same  as  In  No.  6754,  the 
Judgment  of  the  trial  court  Is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


PURCFTX  BANK  &  TRUST  CO.  OF  PUR- 
CEUi  et  al.  v.  BTARS.  (No.  8227.) 

(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

CSvIIabiM  T)v  ifi«  Ctmrt.) 
1.  Eminent  Domain  «=238(4)  —  Raiuioad 
Right  of  Wat— Award — Appeal. 
In  order  to  perfect  an  appeal  from  an  award 
of  damagps  by  referees,  unoer  the  provisions  of 
section  15,  Act  Cong.  Feb.  28.  1902,  c.  134,  82 
Btat.  43,  a  petition  must  be  filed  by  the  party 
dtesatisfied  with  such  award  in  a  court  of  com- 


petent jurisdiction,  and  summons  to  the  adverse 
party  issued  thereon  within  ten  days  from  the 
return  of  such  award. 

2.  Limitation  of  Actions  «=»57(4)— Liabil- 
ity OF  Clebk  of  Coubt. 

A  cause  of  action  against  a  clerk  of  the  dis- 
trict court  for  moneys  of  litigants  received  by 
him  in  bis  official  capacity  accrues  and  the  stab- 
utes  of  limitation  begin  to  run  upon  the  con- 
version of  such  moneys  by  the  derk ;  the  person 
entitled  thereto  being  under  no  disability.  Such 
conver8i<»i  may  arise  upon  his  refusal  to  turn 
over  the  money  upon  demand  or  upon  his  fail- 
ure to  turn  over  the  money  to  his  successor  upon 
going  out  of  office. 

3.  Limitation    of   Actionb    e=66(15)  —  De- 
mand— Delay. 

Where  a  demand  is  required  to  iterfect  a 
cause  of  action,  such  demand  must  be  made 
within  a  reasonable  time,  and  the  party  entitled 
to  make  demand  cannot  extend  the  running  of 
the  statutes  of  limitation  by  delay  in  making 
demand. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  McClain  County; 
F.  B.  Swank,  Judge. 

Action  by  Catherine  Byars  against  the 
Purcell  Bank  &  Trust  Company  of  Purceli 
and  A.  F.  Tooley.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Cbaa.  O.  Moore,  of  Purcell,  and  Chas.  L. 
Moore,  of  Oklahoma  City,  for  plaintiffs  in 
error.  Franklin  &  Mauldin,  of  Purcell,  for 
defendant  in  error. 

RUMMONS,  G.  This  is  an  action  against 
the  sureties  upon  the  official  bond  of  J.  G. 
SUer  as  clerk  of  the  district  court  of  Mc- 
Clain county.  The  record  discloses  that  the 
defendant  in  error,  hereinafter  styled  the 
plaintiff,  was  the  owner  of  a  tract  of  land 
situate  in  the  Indian  Territory  and  what  is 
now  McClain  county;  that  on  April  IS,  1916, 
the  .Oklahoma  Central  Railway  Company  in- 
stituted proceedings  in  the  United  States 
Court  for  the  Southern  District  of  the  In- 
dian Territory,  at  Purcell,  to  condemn  a 
right  of  way  across  the  lands  of  plaintiff. 
The  United  States  Court  appointed  referees 
to  appraise  the  damages,  and  such  referees 
awarded  to  the  plaintiff  the  sum  of  $657.17. 
The  rq[)ort  of  the  referees  was  filed  May  14, 
1906.  The  Oklahoma  Central  Railway  Com- 
pany forthwith  deposited  with  the  deputy 
clerk  of  the  United  States  Court  at  Purcell 
the  amount  of  the  award.  On  May  22,  1906, 
the  plaintiff,  being  dissatisfied  vrith  the 
amount  of  the  award,  und^took  to  appeal 
therefrom  by  filing  what  is  denominated  an 
original  petition  In  the  United  States  (Jourt 
for  the  Southern  District,  at  Purcell.  Sum- 
mons issued  on  the  petition  November  13, 
1906.  The  cause  was  transferred  to  the  dis- 
trict court  of  McClain  county  at  the  time  of 
statehood,  and  <hi  October  16,  1908,  the  serv- 
ice of  summons  was  quashed  by  the  district 
court  of  McClain  county.  No  alias  summons 
was  ever  Issued.  On  May  18,  1915,  the  plaln- 
tifl  caused  this  action  to  be  dismissed,  and 
on  May  19,  1915,  brought  the  instant  suit 


e=3For  other  case*  see  «ame  topic  and  KBY-Nl'MBER  m  all  Key-Numbered  Olseste  and  Indexee 
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aposa  the  b<»d  of  J.  O.  81ter.  Slier  was  elect- 
ed derk  of  the  district  court,  quaUfled  by 
ezecDtlng  the  bond  herein  med  on,  and  took 
office  on  November  18,  1907.  His  term  of 
office  expired  on  January  9,  1911,  and  he  died 
in  February,  1911.  The  amonnt  of  the  award 
to  plaintifT  was  turned  over  to  Slier  upon  his 
taking  office  by  the  clerk  of  the  United  States 
Court  of  the  Southern  District.  Slier  failed 
and  neglected  to  turn  the  money  over  to  his 
successor  upon  retiring  from  office.  The  de- 
fendants demnrred,  and  such  demurrer  was 
overruled,  defendants  excepting.  The  de- 
fendants then  pleaded  the  general  issue,  but 
admitted  the  execution  of  the  bond  sued  on 
and  the  incumbency  of  Slier  as  clerk  of  the 
district  court  of  McOlaln  county  during  the 
period  above  stated.  .The  defendant  further 
pleaded  the  statutes  of  limitation  as  a  bar 
to  this  action;  pleaded  that  the  plaintiff  by 
her  act  in  filing  her  original  petition  In  the 
United  States  Court  did  not  take  an  appeal 
from  the  award  of  the  referees  in  the  con- 
demnation proceeding,  for  the  reason  that  no 
summons  was  Issued  upon  said  petition  with- 
in ten  days  from  the  filing  of  the  report  of 
the  referees.  The  defendants  further  plead- 
ed as  a  bar  to  this  action  the  failure  of  the 
plalntUf  to  file  a  claim  with  the  administra- 
tor of  the  estate  of  J.  G.  Slier,  deceased, 
within  the  period  of  limitation  for  flUng  such 
claims.  The  plaintiff  demurred  to  that  part 
of  the  answer  of  the  defendant  which  plead- 
ed the  statutes  of  limitation,  the  failure  to 
take  an  appeal,  and  the  failure  to  file  a 
claim  with  the  administrator.  This  demut^ 
rer  was  sustained,  to  which  the  defendants 
excepted.  Plaintiff  had  Judgment,  to  reverse 
which  defendants  prosecute  this  proceeding 
In  error. 

The  question  necessary  to  be  determined 
In  tids  case  Is  whether  the  action  of  plaintiff 
was  barred  by  the  statutes  of  limitation. 
There  seems  to  be  no  controversy  between 
plaintiff  and  defendants  that  the  action 
would  be  barred  three  years  after  the  cause 
of  action  arose.  The  time  when  the  cause  of 
action  arose  is  the  point  in  controversy.  It 
Is  contended  on  behalf  of  the  defendants  that 
plaintiff  was  entitled  to  demand  this  money 
at  any  time  after  the  approval  by  the  United 
States  Court  of  the  report  of  the  referees, 
which  was  oo  May  13,  1907,  and  that  In  any 
event  plaintiff's  cause  of  action  arose  upon 
the  failure  of  Slier  to  turn  this  money  over 
to  his  successor  when  be  retired  from  office 
on  January  9,  1911,  and  that  the  statutes  of 
limitation  were  then  set  in  operation.  On 
the  other  hand,  it  Is  contended  on  behalf  of 
the  plaintiff  that  her  catise  of  action  did  not 
arise  untU  a  demand  was  made  by  her  for 
the  delivery  of  this  money,  and  that  she 
could  not  rightfully  demand  the  money  from 
the  derk  during  the  pendency  of  an  appeal 
from  the  award  made  by  the  referees  in  the 
condemnation  proceeding;  that  this  appeal 
I  pending  until  dismissed  on  May  18, 1916; 


and  that  tlie  statutes  of  limitation  did  not 
commence  to  run  until  that  date. 

[1]  The  condemnatiCHi  proceedings  were  in- 
stituted under  the  provisions  of  the  act  of 
Congress  of  February  28,  1902  (32  Stat.  43), 
commonly  known  as  the  Enid  &  Anadarko 
Act.  Section  15  of  said  act,  among  other 
things,  provides: 

"Any  party  to  the  proceedings  who  is  dissat- 
isfied with  tne  award  of  the  referees  shall  have 
the  right,  within  ten  days  after  the  making  of 
the  award,  to  appeal,  by  original  petition,  to 
the  United  States  court,  or  [any]  other  court 
of  competent  jurisdiction,  sitting  at  the  place 
nearest  and  most  convenient  to  the  property 
sought  to  be  taken,  where  the  question  of  the 
damages  occasioned  by  the  taking  of  the  lands 
in  controversy  shall  be  tried  de  novo,  and  the 
judgment  rendered  by  the  court  shall  be  final 
and  conclusive,  subjeiet,  however,  to  appeal  as 
in  other  cases." 

Said  section  further  provides: 

"When  the  award  of  damages  is  filed  with  the 
clerk  of  the  court  by  the  referees,  the  railway 
company  shall  deposit  the  amount  of  such  award 
with  the  clerk  of  the  court,  to  abide  Ui«  judg- 
ment thereof,  and  shall  then  have  the  right  to 
enter  upon  and  take  possession  of  the  property 
sought  to  be  condemned." 

This  act  of  the  Congress  granted  the  right 
of  _way  through  Oklahoma  Territory  and  In- 
dian Territory  to  the  Enid  &  Anadarko  Rail- 
way Company  and  made  specific  provisions 
as  to  that  company.  The  act  proceeds  in  sec- 
tions 13  to  23,  inclusive,  to  enact  general 
provisions  to  enable  any  railway  company 
to  secure  right  of  way  for  the  construction 
of  its  railroad  through  the  Indian  Territory. 
The  provisions  of  the  act  as  to  assessment  of 
damages  occasioned  by  the  construction  of 
the  Enid  &  Anadarko  Railway  through  lands 
held  by  Individual  occupants  is  found  in  sec- 
tion 3  of  said  act  It  is  provided  tliat  three 
referees  are  to  be  appointed,  one  by  the  Sec- 
retary of  the  Interior,  one  by  the  principal 
chief  of  the  nation  to  which  the  occupant  be- 
longs, and  one  by  said  railway  company.  It 
is  also  provided  that: 

"Either  party  being  dissatisfied  with  the  find- 
ing of  the  referees  shall  have  the  right,  within 
90  days  after  the  making  of  the  award  and  no- 
tice of  the  same,  to  appeal  by  original  petition 
to  the  United  States  Court  for  the  Indian  Ter- 
ritory, which  court  shall  have  jurisdiction  to 
bear  and  determine  the  subject-matter  of  snid 
petition,  according  to  the  laws  of  the  [Indian] 
Territory  in  which  the  same  shall  be  beard 
provided  for  determining  the  damage  when  prop- 
erty is  taken  for  railroad  purposes." 

It  appeara  that  In  this  act  the  word  "ap- 
peal" is  used  in  describing  the  action  to  be 
taken  by  the  parties  dissatisfied  with  the 
award  of  the  referees,  both  in  the  provisions 
with  reference  to  the  Enid  &  Anadarko  Rail- 
way and  In  the  provisions  wUh  reference 
to  other  railway  companies.  The  same 
method  of  action  by  the  party  dissatisfied, 
that  is,  by  filing  an  original  petition,  is  pro- 
vided in  both  cases.  In  the  one  case  ex- 
clusive JurlBdlctloD  is  given  to  the  United 
States  court,  while  In  the  other  concurirent 
Jurisdiction  la  given  to  any  other  court  of 
competent  Jurisdiction   moat  convenient  to 
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tbe  property  sought  to  be  taken.  It  Is  con- 
tended on  behalf  of  the  plaintiff  that  shOk 
having;  filed  her  petition  within  the  time 
limited,  has  done  all  that  was  reqnired  of 
her  to  do  to  take  her  appeal  from  the  award 
of  the  referees,  and  that  she  was  not  re- 
quired to  cause  summons  to  be  issued  in 
order  to  have  the  appeal  pending.  Connsel 
for  defendants,  however,  contend  that  the 
word  "appeal"  as  used  in  the  Enid  &  Ana- 
darko  Act  has  not  Its  technical  legal  mean- 
ing, but  that  it  means  to  apply  or  ask  and 
that  the  act  contemplated  that  an  independ- 
ent action  should  be  commenced  by  the  par- 
ty aggrieved  by  the  award.  We  think  the 
construction  contended  for  by  counsel'  for 
defendants  is  correct.  It  is  apparent  that 
the  word  "appeal"  Is  not  used  in  its  techni- 
cal sense  In  this  act,  since  the  method  pro- 
vided consists  of  the  filing  of  the  original 
petition  by  the  party  aggrieved,  and  not 
by  filing  a  transcript  of  the  proceedings  of 
the  referees.  As  to  the  Enid  &  Anadarko 
Railway  Company,  the  act  provides  that 
upon  the  filing  of  the  original  petition  It 
shall  be  heard  and  determined  according  to 
the  laws  of  the  Indian  Territory  in  which 
the  same  shall  be  heard.  As  to  other  rail- 
way companies,  the  act  is  silent  as  to  the 
inrocedure.  The  laws  of  Arkansas  were 
In  force  In  the  Indian  Territory  at  that 
time,  and  it  is  provided  in  section  4967, 
Mansfield's  Digest,  that: 

"A  civil  action  is  commenced  by  filing  in  the 
office  of  the  clerk  of  the  proper  court  a  com- 
plaint and  causing  a  aummong  to  be  issned 
thereon." 

We  take  the  view  that  in  either  case  it 
is  necessary  for  the  party  aggrieved  by  the 
award  to  commence  an  action  to  have  the 
amount  of  the  damages  ascertained  by  the 
court  In  the  case  of  Enid  &  Anadarko 
Railway  Company  seeking  to  condemn  lands 
for  right  of  way,  there  was  no  action  in  any 
court  provided  for  until  after  the  award  of 
the  referees,  so  that  it  is  apparent  that  it 
would  be  necessary  for  the  party  aggrieved 
by  the  award  to  bring  the  adverse  party  in- 
to some  court  of  competent  Jurisdiction  un- 
der the  procedure  in  force  in  the  Indian 
Territory.  This  necessarily  contemplated  the 
commencement  of  an  action  Involving  the 
Issuing  of  a  summons.  In  the  case  of  other 
railway  companies  condemning  right  of  way, 
the  same  language  as  to  appeal  is  used,  and 
It  is  apparent  from  the  language  of  the 
act  that  the  original  petition  provided  for 
is  not  to  be  filed  In  the  action  by  the 
railway  company  to  condemn  right  of  way 
and  to  appoint  referees  to  appraise  the  dam- 
ages, but  that  it  Is  to  be  an  Independent  Ac- 
tion, since  jurisdiction  Is  granted  not  only 
to  the  United  States  Court  which  has  Juris- 
diction of  the  condemnation  proceedings,  but 
to  other  courts  of  competent  Jurisdiction  as 
well.  So  that  in  order  to  give  the  court  In 
which  the  petition  was  filed  Jurisdiction,  it 
was  necessary  that  summons  Issue  to  the 


adverse  party.  If  the  act  provided  that 
the  petition  for  appeal  be  filed  in  the  ac- 
tion for  condemnation,  the  adverse  party 
would  be  required  to  take  notice  of  such  ap- 
peal, but  they  cannot  be  required  to  take 
notice  of  the  filing  of  a  petition  in  another 
action  and  in  another  court.  In  the  instant 
case  the  condemnation  case  was  docketed  as 
No.  862,  and  the  original  petition  of  plain- 
tiff was  docketed  as  No.  8di.  We  cmclude 
that  it  was  the  duty  of  the  plaintiff,  being 
dissatisfied  with  the  award  of  the  referees, 
in  order  to  have  the  amount  of  her  damages 
determined  by  a  court,  to  commence  an  ac- 
tion seeking  such  damages  as  she  might  be 
entitled  to  against  the  railway  company 
within  ten  days  from  the  making  of  the 
award.  In  so  commei]clng  an  action  It  was 
necessary  that  she  cause  summons  to  be  is- 
sued upon  her  petition.  Ttxere  h5>vlng  been 
no  summons  issued  upon  such  petition  until 
after  the  expiration  of  the  time  allowed 
by  the  act  of  Congress,  there  never  was  an 
action  pending,  and  the  running  of  the 
statutes  of  limitation  was  not  suspended 
thereby. 

[2]  Upon  the  question  of  when  a  cause  of 
action  accrues  In  favor  of  an  individual 
against  the  clerk  of  a  court  or  an  officer 
who  holds  money  of  an  Individual  In  his 
official  capacity  the  authorities  are  not  en- 
tirely harmonious.  We  think,  however,  that 
the  consensus  of  opinion  of  the  courts  of 
last  resort  Is  that  the  cause  of  action  ac- 
crues and  the  statutes  of  limitation  begin 
to  run  upon  the  conversion  of  the  funds  by 
the  clerk  or  officer.  Furman  y.  Tlmberlake, 
93  N.  C.  66;  McDonnell  v.  Branch  Bank,  20 
Ala.  813;  Bantley  v.  Baker,  61  Neb.  92,  84 
N.  W.  603;  Barker  v.  Wheeler,  60  Neb. 
470,  83  N.  W.  678,  83  Am.  St.  Rep.  541; 
Lower  v.  Miller,  66  Iowa,  408,  23  N.  W.  897. 
The  conversion  of  the  funds  by  the  clerk 
or  officer  may  arise  upon  his  refusal  to 
turn  ove^  the  money  upon  demand  or  upon 
his  failure  to  turn  over  the  money  to  his 
successor  upon  going  out  of  office.  Tbe  rule 
is  also  well  established  that  the  failure  of 
an  officer  to  pay  over  moneys  In  his  hands 
to  the  party  entitled  thereto  at  the  time  he 
Is  required  by  law  so  to  pay  the  same  con- 
stitutes a  conversion  of  such  funds,  and  that 
in  such  case  the  cause  of  action  accrues,  and 
that  the  statutes  of  limitation  "legln  to  run 
without  a  demand.  Little  v.  Richardson,  51 
N.  C.  305;  Moore  v.  State,  66  Ind.  360; 
State  v.  Dailey,  4  Mo.  App.  172. 
Section  4286,  R.  L.  1910,  provides: 
"Upon  the  death,  resignation,  suspension  or 
removal  from  office  of  any  ofiicer,  or  upon  the 
expiration  of  bis  term,  all  public  moneys,  books, 
records,  accounts,  papers,  documents  and  prop- 
erty of  other  kind  in  his  hands  or  held  by  him 
by  virtue  of  his  office,  shall  be  delivered  to  his 
successor." 

This  section  of  our  statutes  Imposed  the 
duty  upon  J.  O.  Slier  to  turn  over,  at  the 
expiration  of  his  term,  to  his  successor  in 
office,  all  public  moneys,  all  books,  reoords, 
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documents  and  property  in  tal«  bands  by 
virtue  of  Ilia  office.  It  thereby  became  the 
dnty  of  SUer  npon  the  expiration  of  his 
term  of  (Aoe  to  turn  over  to  hie  successor 
the  money  deposited  with  him  for  the  use 
and  benefit  of  the  plaintiff.  Not  having 
done  so  he  thereby  converted  the  same  and 
became  liable  to  an  action  therefor.  At 
this  time  he  Is  presumed  to  have  converted 
the  money,  and  the  statutes  of  limitation  be- 
£iin  to  run. 

[S]  It  Is  urged  by  counsel  for  plaintiff  that 
SUer  in  the  Instant  case  was  a  trustee  for 
plaintiff,  and  that  he  held  the  money  sought 
to  be  recovered  under  an  erpr«ss  trust,  and 
that  the  rules  of  law  as  to  the  limitation  of 
actions  between  cestui  que  trust  and  trustee 
should  be  applied  to  the  Instant  case.  We 
think  counsel  for  plaintiff  Is  In  error  as  to 
the  proposition  that  Slier  held  these  funds 
In  trust.  It  Is  generally  held  that  the  clerk 
of  a  court  holds  funds  paid  to  him  In  an 
official  capacity  for  litigants  as  a  bailee, 
and  that  he  Is  a  depositary  of  ttie  funds. 
6  K.  O.  I/.  630.  The  distinction,  however, 
is  not  material,  since  either  In  case  of  a 
trustee  or  a  bailee  a  demand  would  set 
the  statutes  of  limitation  In  motion,  and  the 
rule  is  that,  when  a  demand  Is  required 
to  perfect  a  cause  of  action,  such  demand 
must  be  made  within  a  reasonable  time. 
TbB  party  entitled  to  make  demand  cannot 
extend  the  running  of  the  statutes  of  limi- 
tation by  delay  in  making  demand.  First 
National  Bank  v.  King,  60  Kan.  733,  57  Pac. 
962;  Atchison,  Topeka  &  S.  F.  Ry.  Co.  v. 
Bnrllngame,  86  Kan.  628,  14  Pac.  271,  SO 
Am.  Rep.  578;  Bork  v.  Commissioners  of 
Douglas  County,  46  Kan.  176,  26  Pac.  391; 
Beizensteln  v.  Marquardt  (Iowa)  1  L.  R.  A. 
318,  note.  So  that  In  the  Instant  case  the 
plaintiff,  having  permitted  the  funds  to  re- 
main in  the  registry  of  the  court,  when 
she  was  entitled  to  demand  the  same,  for 
a  period  of  nine  years,  cannot  now  avoid 
the  bar  of  the  statutes  of  limitation  because 
die  neglected  and  failed  during  that  period 
to  make  a  demand  for  her  money. 

The  trial  court  erred  In  overruling  the  de- 
murrer of  defendants  to  the  petition  and 
sustaining  the  demurrer  of  plaintiff  to  the 
answer  of  defendants,  and  in  overruling 
the  demurrer  of  the  defendants  to  the  evl- 
dmce. 

The  judgment  ,8honld  therefore  be  i«- 
versed. 

PER  CURIAM.    Adopted  ta  whole. 


DILIi   V.   MALOT.      (No.   7910.) 
(Supreme  Court  of  Oklahoma.    Aug.  28,  1917.) 

(SyJXahat  ty  the  Court.) 

1.  Bqxs  and  Notes  ®=»480(6)— Bvidemc&— 
Note. 
Where  the  answer  admits  the  locution  of 
the  note  sued  upon  and  pleads  payment  and 


set-off,  it  la  not  neeesaary  to  the  recovery  by 
the  plaintiff  that  the  note  sued  upon  be  intro- 
duced In  evidence. 

2.  Pleadino   9=^261— Tsiai.  Amendment  — 
Discretion  of  Coubt. 

While  amendments  are  favored  in  the  fur- 
therance of  justice,  the  granting  or  refusal  of 
permission  to  amend  rests  largely  within  the 
discretion  of  the  trial  court,  and  it  is  not  an 
abuse  of  such  discretion  to  refuse  to  permit, 
after  trial  is  begun,  an  amendment  of  an  an- 
swer, which  would  substantially  change  the  de- 
fense. 

3.  Appeal  and  Ebrob  «=9l011(l)— Judoment 
—Conflicting  Evidence. 

In  a  case  tried  to  the  court,  where  the  evi- 
dence is  in  conflict,  the  judgment  of  the  court 
will  not  be  disturbed  if  then  is  any  evidence 
reasonably  tending  to  support  the  judgment. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfuskee  County ; 
Geo.  O.  Crump,  Judge. 

Action  by  Dona  O.  Malot  against  W.  H. 
Dill.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

B.  B.  Blakeney  and  3.  H.  Maxey,  Jr.,  both 
of  Tulsa,  for  plaintiff  in  error.  J.  B.  Pat- 
terson, of  Okemah,  for  defendant  in  error. 

COIjMER,  0.  This  is  an  action  brought  by 
the  defendant  in  error  agalast  plaintiff  In 
^ror  to  recover  upon  a  promissory  note  for 
$700  executed  by  W.H.DIU  and  H.  G.  Malot, 
the  husband  of  defendant  in  error,  which  said 
note  was  Indorsed  by  H.  G.  Malot  as  fol- 
lows: "Pay  to  Dona  C.  Malot  H.  G.  Malot" 
Hereinafter  the  parties  will  be  styled  as  they 
were  in  the  trial  court 

The  petition  avers  that  on  the day 

of ,  1914,  and  before  maturity  of  said 

note,  for  a  valuable  consideration,  and  lu  due 
course  of  trade,  said  H.  G.  Malot  indorsed, 
transferred  and  delivered  said  note  to  this 
plaintiff,  and  this  plaintiff  is  now  the  legal 
owner  and  holder  of  said  note,  that  there  is 
justly  due  and  owing  on  said  note  the  full 
principal  sum  thereof,  together  with  interest 
at  the  rate  of  6  per  cent  per  annum  from 
the  Ist  day  of  January,  1916,  and  that  she 
Is  entitled  to  recover  of  and  from  the  defend- 
ant said  sum  of  money.  The  defendant  filed 
an  unverified  answer,  denying  each  and  ev- 
ery material  allegation  of  said  petition,  ex- 
cept such  as  are  hereinafter  specifically  ad- 
mitted, and  admitted  the  execution  of  the 
note  described  lu  plaintiffs  petition,  and  the 
delivery  of, the  note  to  H.  G.  Malot  but  al- 
leges that  same  has  been  fully  paid,  that 
plaintiff  had  full  knowledge  at  the  time  she 
became  the  holder  of  said  note  that  same  was 
fully  paid,  and  denies  that  plaintiff  is  the 
bolder  of  said  note  for  a  valuable  cousldera- 
tlon,  but  alleges  that  she  found  said  note 
among  the  papers  of  H.  G.  Malot  and  that 
the  same  was  never  delivered  to  plaintiff  by 
H.  G.  Malot  X\>r  further  answer  and  coun- 
terclaim defendant  alleges  and  says  that  on 
the  5th  day  of  June,  1912,  for  value,  'the 
plaintiff  executed  and  delivered  to  defendant 
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her  promissory  note  at  that  date,  together 
with  H.  G.  Malot,  In  the  sum  of  ?300.  with 
interest  at  the  rate  of  8  per  cent  per  annum 
from  the  date  thereof,  together  wltb  a  rea- 
sonable attorney's  fee  in  case  said  note  was 
placed  in  the  hands  of  an  attorney  for  col- 
lection, and  alleges  that  there  is  now  due  and 
unpaid  on  said  note  the  said  sum  of  $300, 
and  interest,  together  with  an  attorney's 
fee  of  $50.  Defendant  further  answering, 
and  for  his  further  counterclaim,  alleges  and 
says:  That  on  the  3d  day  of  March,  1913, 
plaintiff,  being  indebted  to  defendant  in  the 
sum  of  $335,  made,  executed,  and  delivered, 
together  with  H.  O.  Malot,  her  promissory 
note  In  the  sum  of  $336,  with  Interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
that  date,  and  a  reasonable  attorney's  fee  In 
case  said  note  should  be  placed  in  the  hands 
of  an  attorney  for  collection.  Copies  of  said 
notes  are  attached  as  exhibits  to  said  answer. 

The  plaintiff  filed  a  motion  to  strike  the 
counterclaim,  which  motion  was  overruled  by 
the  court  after  which  plaintiff  filed  a  reply 
denying  the  allegations  of  plalntifTs  answer, 
and  alleged  that  she  was  the  owner  and 
holder  of  the  note  sued  upon,  and  bad  re- 
ceived the  same  for  a  yaluable  consideration, 
and  denied  the  execution  of  the  notes  declar- 
ed on  In  the  defendant's  cross-action,  but 
alleges  that,  if  the  same  were  executed  and 
delivered,  all  of  the  affairs  existing  between 
her  husband  and  defendant  had  been  fully 
settled  and  compromised,  and  that  said  two 
notes  declared  on  by  the  defendant  had 
been  Included  in  said  compromise.  On  the  Is- 
sues thus  Joined  a  Jury  was  waived,  and  the 
case  was  tried  to  the  court. 

After  the  introduction  of  evidence  had  be- 
gun, the  defendant  asked  to  be  allowed  to 
amend  his  answer  to  show  want  of  considera- 
tion, to  which  plaintiff  objected,  which  objec- 
tion was  sustained,  to  which  defendant  duly 
excepted.  The  trial  resulted  In  Judgment  for 
the  plaintiff  for  $719.25,  to  which  the  defend- 
ant duly  excepted. 

Timely  motion  was  made  for  a  new  trial, 
which  was  overruled  and  duly  excepted  to. 
To  review  the  Judgment  re&dered  the  de- 
fendant brings  error. 

The  evidence  in  this  case  is  very  volumi- 
nous, and  no  good  could  be  accomplished  by 
setting  It  out  In  full,  or  even  by  setting  out 
an  abridgment  of  same.  The  most  favor- 
able and  charitable  view  that  can  be  Indulg- 
ed for  the  defendant  is  that  the  evidence  is 
In  conflict  as  to  all  the  issues  In  the  case. 
The  only  errors  argued  In  brief  of  defendant 
which  we  deem  necessary  to  consider  are: 
First,  refusal  of  the  court  to  allow  the  an- 
swer of  defendant  to  be  amended  so  as  to 
s&ow  want  of  consideration;    second,  that 


to  entitle  the  plaintiff  to  recover  in  this  case 
it  was  necessary  to  introduce  the  note  which 
is  the  basis  of  the  action. 

[1, 2]  Vfe  are'  unable  to  agree  with  either 
of  these  contentions  of  the  defendant  We 
think  the  court  was  not  guilty  of  abuse  of 
discretion  In  refusing  to  permit  said  amend- 
ment, fbr  the  reason  that  said  ammdment 
would  have  substantially  changed  the  de- 
fense in  this  case.  Again,  If  the  plaintiff,  in 
due  course,  for  a  valuable  consideration,  be- 
came the  owner  ct  said  note,  the  question 
of  whether  or  not  the  same  was  given  with- 
out consideration  would  not  affect  her  right 
to  recover  In  this  case.  If  the  refusal  of  the 
court  to  allow  the  answer  to  be  amended  so 
as  to  set  up  the  defense  of  want  of  consider- 
ation was  an  error,  such  error  was  without  In- 
Jury.  Jones  T.  S.  H.  Kress  &  Oo.,  163  Pac.  666 ; 
Elliott  Y.  Co^sweU,  165  Pac.  1146 ;  B.  Van 
Winkle  Gin  &  Machine  Works  v.  Brooks,  166 
Pac.  1162.  The  defendant  having  admitted 
the  execution  of  the  note  and  proved  by  bia 
evidence  the  indorsement  thereof  to  the  plain- 
tiff, it  was  not  necessary  for  a  recovery  that 
the  note  sued  npon  be  Introduced  in  evidence. 

Doughty  V.  Funk,  24  OkL  812,  108  Pac.  634, 
cited  and  relied  upon  by  defendant  in  support 
of  his  contention  that  It  was  necessary  to 
introduce  the  note  tn  evldmce,  is  not  In 
point  The  facts  in  said  case  are  entirely 
different  from  the  facts  in  the  instant  case. 
In  said  case  of  Doughty  v.  Funk,  "nothing 
appears  by  way  of  Indorsement  or  otherwise 
to  indicate  the  ownership  of  the  plaintiff" 
in  the  note  sued  upon,  while  in  the  Instant 
case  the  defendant  admits  the  execution  of 
the  note  sued  upon,  and  It  is  pleaded  and 
proved  that  same  was  indorsed  to  plaintiff. 

The  case-made  having  been  amended  so  as 
to  correct  the  errors  shown  by  the  original 
case-made,  that  the  petition  admitted  that 
there  was  a  credit  of  $676  upon  the  note  sued 
upon,  and  snch  credit  not  being  shown  by  the 
case-made  as  amended,  and  there  being  no 
evidence  of  any  admission  on  the  part  of  the 
plaintiff  admitting  such  credit,  the  conten- 
tion and  argument  of  the  defendant  that  the 
plaintiff  is  bound  by  the  admission  made  np- 
on said  petition  of  said  credit  is  without 
force. 

[3]  The  evidence  being  In  conflict  as  to 
all  the  Issues  in  the  case,  and  there  being  sat- 
fident  evidence  to  support  the  Judgment  ren- 
dered by  the  trial  court  we  are  powerless  to 
disturb  it  C  B.  I.  &  P.  By.  Go.  v.  Brown, 
154  Pac.  1161;  Thompson  T.  Taught  160 
Pac.  626;  Gllkeson  v.  Callahan,  161  Pac, 
789. 

This  cause  Is  affirmed. 

PBB  OUBIAM.    Adopted  in  whole. 
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Ex  parte  PHIU<IPS.    C^o.  854».) 

(Supreme  Conrt  of  Oklahcxna.    July  10,  191T. 
Behearing  Denied  Sept  11,  1917.) 

ffryOadtt  hv  *he  Court.) 

lilOBRSBS    «=»7(8)  —  LlOENBX    TAX— AUTOKO- 

BiLEs— Validttt  or  Oroinakob. 
Revised  Laws  1010,  §  681,  authorised  the 
dty  of  Oklahoma  City  to  lev^  and  coHect  a  li- 
oense  tax  on  certain  occnpationa,  of  which  the 
occupation  of  petitioner  waa  not  one,  and  alao 
a  license  tax  oa  omnibnaee,  carta,  wacons,  and 
other  vehides.  Pursuant  to  section  1,  art.  4, 
of  the  city  charter,  the  city  passed  an  ordinance 
levying  a  license  tax  upon  certain  occupations, 
and,,  among  other  things,  provided:  "Sec.  740. 
Hie  license  tax  hereby  levied  under  this  ordi- 
nance shall  be  in  the  following  amounts,  to  wit. 
•  •  *  "  "Sec.  763.  Bach  automobOe  offered  or 
used  on  the  streets  of  said  city  for  hire,  twenty- 
five  (126.00)  dollars  per  year.  •  *  • "  EMd, 
that  such  tax  is  not  an  occupation  tax  on  the 
business  of  petitioner,  but  a  license  tax  upon 
the  owners  of  automobiles  for  the  prirllege  of 
operating  upon  the  public  streets  ot  the  city,  and 
that,  he  having  paid  the  state  tax  imposed  by 
General  Highway  Law  1915,  c.  173,  upon  the 
automobiles  used  in  his  business  of  transporting 
passengers  and  tl^eir  baggage  for  hire,  said  sec- 
tion of  the  ordinance  was  annoUled  by  aectiMi  8 
ci  said  act,  and  petitioner  is  discharged. 

Original  habeas  corpus  by  B.  I.  Phillips 
against  W.  B.  Nichols,  (Jhlef  of  Police  of  the 
Caty  of  Oklahoma  City.  Writ  granted,  and 
petitioner  discharged. 

Geo.  H.  Giddlngs,  of  Oklahoma  CU^,  for 
petitioner.  B.  D.  Shear,  A.  T.  Boys,  and 
Frank  N.  Watson,  all  of  Oklahoma  Cnty,  for 
respondent 

TURMEB,  J.  This  is  an  original' action 
for  writ  of  habeas  corpus,  brought  by  peti- 
tioner, B.  I.  Phillips,  against  W.  B.  Nichols, 
chief  of  police  of  the  city  of  Oklahoma  C<ity. 
The  facts  are  substantially: 

Revised  Laws  1010,  {  581,  authorized  the 
dty  to  levy  and  collect  a  license  tax  on  cer- 
tain occupations,  but  not  the  occupation  of 
petitioner,  and  also,  among  other  things,  to 
levy  a  license  tax  on  omnibuses,  carts,  wag- 
ons, and  other  vehlclea  Petitioner  owns  and 
operates  four  or  five  automobiles  in  connec- 
tion with  his  transfer  business,  known  as  the 
Phillips  O.  E.  Bus,  Baggage  ft  Carriage  Com- 
pany. These  automobiles  are  used  by  peti- 
tioner for  hire  in  transporting  passengers 
and  their  baggage  to  and  from  trains.  Pe- 
titioner was  arrested  by  respondent,  and 
diarged  with  so  doing  without  paying  the 
liomse  tax  imposed  thereon  by  a  certain  or- 
dinance of  the  dty  (revised  in  1913)  passed 
pursuant  to  section  1,  art  4,  of  the  dty 
diarter,  whidi  reads: 

"The  legislative  powers  of  the  dty  are  vested 
in  the  board  composed  of  the  mayor  and  four 
conmiissioners,  sitting  as  a  hoard  of  commission- 
ers. They  shall  have  the  same  power  to  enact 
an  laws  and  ordinances  for  the  city  possessed 
by  the  dty  council  of  a  dty  of  the  first  class 
under  the  Omstitution  and  laws  of  the  state  of 
Oklahoma  at  the  time  of  the  adoption  of  this 
charter,  together  with  all  other  powers  by  this 


diarter  granted,  and  all  powers  hereafter  confer- 
red by  the  Constitution  and  laws  of  this  state." 

The  pertinent  parts  of  the  ordinance  read: 

"Sec.  731.  That  no  person,  firm  or  corporation, 
dther  as  prindpal  or  agent,  shall  in  the  dty  of 
Oklahoma  Oity,  conduct,  pursue,  carry  on  or 
operate  any  calling,  trade,  profession  or  oc- 
cupation hereinafter  named,  without  first  pay- 
ing in  advance  to  the  dty  treasurer  the  license 
tax  hereinafter  prescribed  and,  by  presoiting  the 
receipt  for  the  same  to  the  dty  derk  of  said 
city,  procuring  a  license  therefor,  which  recdpt 
shall  be  filed  with  the  dty  derk  and  be  preserv- 
ed for  a  period  of  three  years. 

"Sec.  732.  There  is  hereby  levied  a  license  tax 
on  the  callings,  trades,  business,  avocations,  and 
occupations  hereinafter  named,  in  the  follow- 
ing sums,  respectively  mentioned  herein:   •   •   • 

"Sec.  763.  Each  automobile  offered  or  used  on 
the  streets  of  said  dty  for  hire,  twenty-five 
($36.00)  dollars  per  year,  payable  annually,  no 
license  transferable  or  for  leas  than  one  year. 
•    •    • 

"Sec.  831.  Every  person,  whether  as  prindpal 
or  agent,  derk  or  employ^,  or  as  officer  of  a  cor- 
poration, or  otherwise,  violating  any  provisimi 
of  this  ordinance  shall  be  deemed  guilty  of  an  of- 
fense, and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  of  not  exceeding  one  hundred 
r$100)  aoUars,  or  by  imprisonment.  In  the  dty 
jail  not  to  exceed  thirty  days,  or  by  ^oth  such 
fine  and  imprisonment,  and  each  day  any  per- 
son shall  continue  to  operate  any  business  herein 
named  in  violation  of  the  provisions  of  this  ordi- 
nance shall  constitute  a  separate  and  distinct 
offense." 

At  the  time  of  tals  arrest  petitioner  had 
paid  the  state  tax  on  said  automobiles  and 
had  taken  out  licenses  thereon  from  the  de- 
partment of  highways,  as  required  by  the 
state,  and  contends  that  section  753  of  said 
ordinance  seeks  to  levy  a  license  tax  upon 
the  owners  of  automobiles  for  the  privilege 
of  operating  upon  the  public  streets  of  the 
dty,  and  is  unenforceable  because  annulled 
by  the  General  Highway  Daw  passed  by  the 
Legislature  in  1915  (Sess.  Laws  1916,  p.  306). 
Respondent  contends  that  the  tax  levied  by 
said  ordinance  is  an  "occupation  tax"  for 
the  privilege  of  carrying  on  petitioner's  busi- 
ness. We  are  of  opinion  that  petitioner's 
contention  is  correct,  and  that  the  tax  sought 
to  be  exacted  Is  a  tax,  not  on  petitioner's  oc- 
cupation or  business,  but  on  the  privilege  of 
operating  upon  the  public  streets  of  the  dty, 
and  is  unenforceable  by  reason  of  section  8 
(article  4)  of  the  General  Highway  Law. 

Examining  the  ordinance,  it  seems  from 
section  731,  when  it  ordains,  as  it  does,  that 
no  person,  firm,  or  corporation  shall,  within 
the  confines  of  the  dty,  carry  on  any  calling, 
trade,  profession,  or  occupation  without  pay- 
ing a  license  tax  and  procuring  a  license 
therefor,  that  it  was  the  intent  of  its  fram- 
ers  to  thereby  proceed  and  levy  an  occupa- 
tion tax  upon  some  80  subsequently  enumer- 
ated callings,  trades,  and  professions,  of 
which  the  business  of  petitioner  was  not  one. 
And  the  intent  so  to  do  is  made  dear  by  the 
next  section,  which  levies  such  tax  in  prn- 
sentl  tipon  certain  "callings,  trades,  business, 
avocations  and  occupations  hereinafter  nam- 
«d.  In  the  following  sums,  respectively  nam- 
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ed  herein."  OmltUng  several  sections  Imma- 
terial to  the  question  before  na,  section  740 
provides : 

"The  license  tax  hereby  levied  under  this  ordi- 
nance shall  be  in  the  following  amounts,  to  wit: 

"Section  750.  AU  persons,  companies  or  cor- 
porationa  owning,  controlling  or  conducting  the 
business  of  advertising  in  street  cars,  each  per 
annum,  $100.  All  persons,  companies  or  cor^ 
porations  owning,  controlling  or  conducting  the 
business  of  advertising  in  railroad  cars,  each 
per  annum  $50. 

"All  persons,  companies,  or  corporations  own- 
ing, controlling  or  conducting  the  business  of  ad- 
vertising in  railroad  depots,  each  per  annum, 
»10."  i~  »- 

So  far,  it  seems  the  ordinance  Is  one  pur- 
porting to  Impose  an  occupation  tax  upon 
certain  specified  callings,  trades,  professions, 
etc.,  carried  on  within  the  municipality. 
And  this  Idea  is  farther  carried  out  in  the 
next  section,  in  which  a  t^  of  $2  per  day  Is 
levied  upon  the  business  of  advertising  solic- 
itors. But  what  can  we  say  of  the  next  sec- 
tion, which  reads: 

"Sec.  763.  Each  automobile  offered  or  used  on 
the  streets  of  said  city  for  hire  twenty-five 
(|^25.00)  dollars  per  year,  payable  annually,  no 
ucense  transferable  or  for  less  than  one  year." 

Had  this  section  meant  to  levy  an  occu- 
pation tax  on  the  business  of  petitioner,  it 
would,  after  the  manner  of  section  750,  su- 
pra, have  probably  read : 

"All  persons,  companies  or  corporations  con- 
trolling or  conducting  the  business  of  transport- 
ing passengers  and  their  baggage  for  hire,  shall 
pay  a  license  tax  on  said  business  equal  to  $25 
on  each  automobile  used  in  such  business." 

But  such  this  section  did  not  do  or  at- 
tempt, but  levies  $25,  not  as  a  tax  on  any 
calling,  trade,  business,  avocatibn,  or  occu- 
pation, but  as  a  Ucense  tax  upon  the  owners 
of  automobiles  for  the  privilege  of  operating 
them  upon  the  public  streets  of  the  city,  and 
which,  if  not  paid,  subjects  "any  person"  to 
a  fine  of  $100  for  each  day  he  shall  operate 
In  violation  of  the  provisions  of  the  ordi- 
nance. 

In  Harder's  Fireproof  Storage  &  Van  Co. 
V.  City  of  Chicago,  235  IlL  58,  85  N.  B.  245, 
14  Ann.  Cas.  636,  the  facts  were  that  the  city, 
pursuant  to  a  statute,  passed  an  ordinance 
section  1  of  which  made  it  unlawful  for  any 
person,  firm,  or  corporation  to  use,  or  cause 
to  be  used,  any  wagon  or  other  vehicle  in 
the  transportation  of  persons  or  property 
upon  the  streets  of  the  dty,  unless  such  wag- 
on or  vehicle  be  licensed  as  in  the  ordinance 
provided.  After  section  2  had  provided  the 
procedure  for  obtaining  the  license,  section 
3  provided  for  a  Ucense  tax  payable  an- 
nually to  the  dty  as  follows:  One,  two, 
three,  four,  and  six  horse  or  more  wagons, 
$5,  $10,  $16,  and  $35,  respectively;  and  auto- 
mobiles with  seats  for  two  persons  $12,  and 
with  more  seats  than  that,  $20.  Section  5 
provided: 

That  any  person,  firm  or  corporation  violat- 
ing any  of  the  provisions  of  this  ordinance  shall 
t>e  fined  not  less  than  five  dollars  ($5)  nor  more 
than  one  hundred  dollars  ($100)  for  each  and 
«very  offense;  and  each  day  any  wagon  or 
vehiol*  is  used  upon  the  stieeta,  avenuca  or  al- 


leys of  the  city  without  having  procured  a  li- 
cense and  without  having  complied  with  the  pro- 
visions of  this  ordinance  shall  be  considerra  a 
separate  and  distinct  offense." 

The  suit  was  brought  to  enjoin  the  en- 
forcement of  the  ordinance  on  the  ground 
that  the  same  was  void.  But  the  Supreme 
Court,  affirming  the  judgment  of  the  trial 
court,  held  not  so.  And,  after  stating  that 
the  owner  of  vehicles  used  upon  the  pub- 
Uc  streets  may  be  required  to  pay  an  ad  va- 
lorem tax  upon  such  vehicle  as  property,  and 
also  may  be  required  to  pay  a  tax  upon  the 
right  or  privilege  of  using  such  vehicle  in 
his  business — that  is,  an  occupation  tax — 
declared  the  question  before  the  court  to  be 
whether.  In  addition  to  the  ad  valorem  tax 
on  the  vehicle  as  property  and  a  Ucense  tax 
(Ml  the  right  to  pursue  an  occupation  in 
which  vehicles  may  be  used,  there  might  be 
imposed  also,  by  the  ordinance  in  question, 
a  license  tax  upon  the  right  or  privilege  of 
using  vehicles  upon  the  pubUc  streets.  From 
which  we  learn,  as  there  is  no  suDstantlal 
difference  between  the  intent  of  the  ordi- 
nance there  and  here,  that  the  Ucense  tax  in 
question  falls  within  the  class  of  a  tax  upaa 
the  right  or  privUege  of  using  automobiles 
upon  the  pubUc  streets  for  hire,  and  is  not 
a  tax  upon  the  occupation  of  the  petitioner. 
See,  also.  City  of  Ft.  Smith  v.  Scruggs,  70 
Ark.  549,  69  S.  W.  679,  58  L.  B.  A.  921,  91 
Am.  St.  Rep.  100. 

This  being  true,  this  case  is  ruled  by  Bx 
parte  Shaw,  157  Pac.  900.  There,  as  here, 
a  certain  ordinance  of  the  dty  of  Tulsa,  as 
amended  by  another  ordinance,  imposed  a 
Ucense  tax  upon  the  owners  of  automobiles 
for  the  privilege  of  operating  upon  the  pub- 
lic streets  of  the  dty.  The  question  there 
arising  upon  habeas  corpus  was,  as  here, 
whether  section  8  of  article  4,  a  173,  Gen- 
eral Highway  Law  1915,  which  provided: 

"Subject  to  the  express  provisions  of  this  arti- 
cle local  authorities  shall  have  no  power  to  pass, 
enforce  or  maintain  any  ordinance,  rule  or  reg- 
ulation requiring  from  any  owner  to  whom  this 
article  is  applicable  any  tax,  fee,  Ucense  or  per- 
mit for  the  free  use  ol:  the  public  highways,  or 
excluding  or  prohibitinE  any  motor  vehicle  regis- 
tered in  compliance  with  this  artide  from  the 
free  use  of  the  public  highways  or  the  acces- 
sories used  thereon,  and  no  ordinance,  rule  or 
regulation  in  any  way  contrary  to  or  inconsist- 
ent with  the  provisions  of  this  artide,  now  in 
force  or  hereafter  enacted,  shaU  have  any  force 
or  effect" 

— annnlled  the  ordinance;  the  petitioner  hav- 
ing paid  a  registration  tax  and  taken  oat  a 
Ucense  from  the  department  of  highways, 
which  bad  issued  him  a  certificate  of  regis- 
tration and  number  plate  which  he  had  dis- 
played on  the  rear  of  his  car,  as  required 
by  that  act  In  holding  that  the  act  annul- 
led the  ordinance,  in  the  syllabus  we  said: 

"Article  2,  (  3,  par.  30,  of  the  charter  of  the 
dty  of  Tulsa,  which  gave  power  to  that  dty 
to  regulate  the  use  of  automobiles,  and  to  issue 
permits  for  the  use  of  such  vehicles,  and  to  re- 
quire the  numbcorlng  thereoL  pursuant  to  whidi 
the  dty,  by  Ordinance  No.  1165,  as  amended  by 
Oidinanea  No.  1250,  impoaed  a  licensa  fee  upon 
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the  ownen  of  antomoMlca  for  the  priTilege  of 

operating  upon  the  public  streets  of  the  cit7 
and  providing  a  penalty,  was  repealed  by  sec- 
tion 8,  art  4,  e.  1'^,  General  Highway  Law 
1916,  providinf ,  among  other  things,  that  local 
municipal  authorities  should  have  no  power  to 
pass  any  ordinance  requiring  from  any  such 
owner  any  fee,  license,  or  permit  for  the  use  of 
the  highways,  or  ezclnding  any  motor  vehicle 
registered  in  compliance  with  the  act  from  the 
free  use  of  the  public  highways,  and  that  'no  or- 
dinance, rule  or  regulation  in  any  way  contrary 
to  or  inconsistent  with  the  provisions  of  this 
article,  now  in  force  or  hereafter  enacted,  shall 
have  any  force  or  effect.'  Hence  said  ordinance, 
imposing  a  tax  as  stated,  is  void  and  unenforce- 
able." 

We  are  therefore  o£  opinton  that,  as  the 
ordinanoe  in  question  seeks  to  Impose  a  li- 
cense tax,  not  upon  the  business  of  petition- 
er, but  upon  him  as  the  owner  of  automobiles 
for  the  privHege  of  operating  them  upon  the 
public  streets  of  the  dty,  said  ordinance.  In 
effect,  prohibits  those  vehicles  from  the  free 
use  ot  the  public  streets,  in  contravention  of 
section  8,  8iq>ra,  of  the  Highway  IJaw,  and 
hence  is  unenforceable,  and  that  petitioner 
should  be  discharged.  All  the  Justices  con- 
car,  except  KAKB,  J.,  absent  and  not  par- 
ticipating. 


CUItVEB  et  al.  V.  DIAMOND  et  aL 
(No.  6881.) 

(Supreme  Court  of  Oklahoma.    May  22,  1917. 
Behearing  Denied  Sept  11,  1917.) 

(Byttahut  by  tik«  Oowrt.) 

1.  Process  e=»e2— Nowbestdent  Defewdant 
— Pebsonal  Sbbviob— JusiSDionozt. 

In  an  action  against  a  nonresident  for  the 
determination  of  a  right  or  interest  and  to 
establish  a  trust  in  real  property  situated  in 
this  state,  personal  service  out  of  the  estate  is 
sufficient  to  give  the  court  jurisdiction  of  that 
cause.  The  jurisdiction  for  that  purpose  is  not 
defeated  because  the  cause  of  action  upon  which 
such  relief  is  sought  is  united  in  the  same  peti- 
tion with  another  cause  of  action  separatd^ 
stated  in  which  such  service  would  not  be  sufo- 
cient  to  confer  jurisdiction. 

2.  Attorhkt  and  Cuxnt  «=9l47  —  Contin- 
gent Feb  CoirrRAOT. 

A  valid  covenant  in  a  contract  based  upon 
a  legal  consideration  is  enforceable,  though  a 
separable  covenant  for  the  same  consideration 
is  void  as  being  contrary  to  public  policy. 

3.  Attobnkt   and    Cijknt    «=>131  — Ijkn  — 
Statute. 

Rights  and  remedies  of  an  attorney  under 
chapter  4,  Session  Laws  1909,  p.  117,  existing 
prior  to  the  time  the  Revised  Laws  1910  became 
effective,  were  not  affected  by  the  adoption  there- 
of, but  continued  and  existed  in  all  respects  as 
if  the  same  had  not  been  adopted. 

4.  AttobneiT  and  Client  «=>192(2)— Contiw- 
QENT  Feb— Action. 

In  an  action  by  an  attorney  to  enforce  the 
liability  for  cmtiiigent  fee  imposed  by  chapter 
4,  Sess.  Laws  1909,  p.  117,  against  an  adverse 
party  who  has  ccmpromised  and  settled  with 
his  client  without  his  Isnowledge  or  consent,  he 
must  establish  that  his  client  had  a  meritonons 
cause  of  action,  and  the  amount  hia  client  would 
have  been  entitled  to  recover,  if  same  had  been 
prosecuted  to  judgment 


6.  Indians  «=3l8Cl)— L>ands— Auxnation. 

When  the  validity  of  a  deed  executed  by  a 
Creek  freedman  prior  to  the  time  Act  Cong. 
May  27,  1908,  c.  199,  85  Stat  812,  became  ef- 
fective, conveying  lands  allotted  to  him,  is  called  ' 
in  question  on  the  ground  that  he  was  a  minor 
at  the  time,  his  age  is  a  question  of  fact,  and 
may  be  determined,  as  is  the  age  of  any  other 
person,  upon  any  evidence  whidi  is  competent 
under  general  rules. 

6.  Indians  «=9l6(l)  —  CoNVXTANcat— Valid - 
ITT— Evidence. 

When  the  validity  of  a  conveyance  of  a  por- 
tion of  the  allotment  of  an  enrolled  Creek  freed- 
man executed  subsequent  to  the  time  Act  May 
27,  1906,  c.  199,  35  Stat  312,  became  effective, 
is  in  issue  on  the  ground  that  he  was  a  minor 
at  the  time,  the  portion  of  the  "rolls  of  citizens" 
and  the  "census  card,"  if  not  certified  as  the 
entire  or  complete  "enrollment  records"  of  the 
ctHnmissioner  to  the  Five  Civilized  Tribes  per- 
taining to  such  citizen,  or  received  in  evidence 
without  objection  as  such,  is  not  sufficient  evi- 
dence to  sustain  a  finding  that  the  conveyance  is 
void  and  did  not  pass  title. 

7.  Champbbtt  and-  Maintenance  «=>7(J^ 
Qhant  of  Land  Held  Advxbsely. 

A  conveyance  of  lands  made  by  the  rightful 
owner  in  contravention  of  section  2259  or  sec- 
tion 2260,  Rev.  Laws  1910,  whUe  good  as  be- 
tween the  parties  thereto,  is  void  as  against  the 
person  holding  adversely,  and  will  not  defeat  an 
action  by  the  grantor  or  in  his  name  to  recover 
the  land  from  the  adverse  holder. 

Brr<»r  tmm  District  Court,  Huf^es  Coun- 
ty; John  L^ruthets,  Judge. 

Action  by  H.  H.  Diamond  against  Joel  A. 
Culver,  I.  J.  Culver,  and  B.  a  Aldridg& 
Judgment  for  plaintiff  and  defendants  Cul- 
ver bring  error.  Affirmed  in  part,  and  re- 
versed in  part,  and  cause  remanded  for  new 
trial. 

W.  L.  McFall  and  Lewis  O,  Lawson,  both  of 
HoldenvlUe,  for  plaintiffs  In  error.  Geo.  L. 
Mann,  of  Sapulpa,  for  defendants  in  error. 

MILET,  J.  Jeffrey  Paldo,  an  enrolled 
Creek  freedman,  employed  the  defendant  in 
error  H.  H.  Diamond,  a  licensed  and  practic- 
ing attorney  at  law  of  this  state,  to  file  and 
try  all  suits  necessary  to  cancel  all  deeds 
and  remove  all  clouds  created  thereby,  and 
to  clear  the  title  to  the  land  which  had  been 
allotted  to  the  said  Paldo,  as  sudi  Creek 
freedman,  which  deeds  he  claimed  were  void 
because  executed  by  him  while  he  was  a  mi- 
nor. 

The  contract  of  employment  was  in  writing, 
and  bore  date  of  August  1, 1912,  and  contained 
the  following  provision  with  reference  to 
compensation  of  the  attorney: 

"It  is  agreed  and  understood  that  the  party  of 
the  first  part  (Paldo)  will  pay  the  party  of  the 
second  part  (Diamond)  for  his  services  in  and 
about  said  land  one-half  of  said  land  when  the 
title  is  dear,  and  that  said  party  of  the  first 
part  will  not  sell  or  convey  said  land  without 
the  consent  of  said  party  of  the  second  part" 

The  contract  was  on  the  same  day  properly 
acknowledged,  filed  and  recorded  in  the  of- 
fice of  the  register  of  deeds  of  the  county 
where  the  land  is  situated. 

Pursuant  to  this  contract  of  employment. 
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the  defendant  In  error  Diamond  Instituted 
suit  In  the  proper  court  for  the  said  Paldo 
against  the  plaintiffs  In  error,  Joel  A.  Gnl- 
ver  and  I.  J.  Culver,  and  another,  to  recover 
possession  of  the  land  from  the  Culvers  and 
for  damages  for  unlawfully  keeping  the  said 
Paldo  out  of  possession,  and  to  quiet  title 
against  the  other  defendant.  On  Augnst  14, 
1912,  an  amended  petition  prepared  by  the 
said  Diamond  was  filed  in  that  action  in 
which  various  other  persons.  Including  the 
defendant  In  error,  E.  C.  Aldrldge,  were  made 
additional  parties  defendant,  and  In  which  it 
was  alleged  that  the  various  defendants  were 
asserting  title  or  some  Interest  in  the  land 
under  conveyances  and  leases  which  were 
exhibited  to  the  amended  petition,  and  which 
deeds  and  leases  It  was  alleged  were  void, 
because  the  said  Paldo  was  a  minor  at  the 
time  the  same  were  executed  by  him,  and 
prayed  for  the  possession  of  the  land  and  for 
damages  for  wltliholdlng  the  same,  and  that 
the  title  be  quieted  as  against  the  claims  of 
the  defendants.  While  this  action  was  pend- 
ing, and  on  the  21st  day  of  February,  1913, 
the  plaintiffs  In  error,  Joel  A.  and  I.  J.  Cul- 
ver, compromised  and  settled  with  the  said 
Jeffrey  Paldo  without  the  knowledge  or  con- 
sent of  bis  attorney,  and  procure^  the  said 
Paldo  to  execute  to  them  another  convey- 
ance of  the  land  for  a  consideration  of  |10 
then  paid  him. 

On  March  81,  1913,  the  second  amended 
petition  was  filed  in  that  action,  in  wlilch  it 
was  alleged,  in  addition  to  the  ahegations  of 
the  former  amended  petition,  that  E.  O. 
Aldrldge,  one  of  the  defendants  therein,  was 
asserting  title  to  the  land  under  deed  duly 
recorded  dated  September  80,  1912,  and 
which  deed  it  was  alleged  was  void,  and 
passed  no  title  by  reason  of  facts  therein 
alleged,  and  prayed  for  relief  as  in  the  first 
amended  petition.  The  petition  and  each  of 
the  amotded  petitions  bore  the  following  In- 
dorsement, "Attorney  lien  claim,  by  Hariy 
H.  Diamond,  Attorney  for  Platntlfl."  There- 
after, upon  April  9,  1918,  Joel  A.  Culver  and 
I.  J.  Culver,  defendants  in  tliat  action,  filed 
separate  answers  in  which  they  denied  the 
title  of  Jeffrey  Paldo,  and  asserted  title  in 
themselves,  setting  forth  the  various  convey- 
ances under  which  they  claimed  title,  and 
among  others  being  the  conveyance  they  had 
procured  as  aforesaid  from  the  said  Jeffrey 
Paldo  on  February  21,  1913,  and  by  cross- 
petition  against  the  said  Aldrldge  sought  the 
cancellation  of  the  deed  executed  by  Paldo 
to  blm  on  September  30,  1912,  npon  the 
ground  that  the  same  was  champertous  and 
void  as  to  them. 

Thereafter  Joel  A.  Culver  and  I.  J.  Culver 
filed  separate  motions  for  Judgment  on  the 
pleadings  against  the  said  Jeffrey  Paldo,  for 
the  reason  that  the  pleadings  disclosed  that 
the  plaintiff  had  sold  and  conveyed  to  them 
for  a  valuable  consideration  all  of  the  said 
lands  by  the  deed  dated  February  21,  1913, 
the  execution  of  which  stood  as  admitted  by 


the  pleadings.  The  ooort  rendered  Judgment 
on  the  motions  in  f&vor  of  the  Culvers,  upon 
the  ground  that  any  right  which  the  said 
Jeffrey  Paldo  might  have  had  passed  to  the 
Culvers  since  the  commencement  of  the  ac- 
tion, and  quieted  their  title  against  the  said 
Jeffrey  Paldo.  The  defendant  in  error  H. 
H.  Diamond  thereupon  commenced  this  ac- 
tion in  the  court  below  against  the  plaintiffs 
in  error,  Jo^  A.  Culver  and  I.  J.  Culver,  and 
the  defendant  in  error  E.  O.  Aldrldge.  The 
petition  contained  two  counts.  The  first  was 
to 'establish  title  to  an  undivided  one-haU 
interest  In  the  land,  which  he  claimed  under 
his  contract  of  employment  with  Paldo,  and 
prayed  for  a  decree  that  the  defendants 
therein  hold  title  to  an  undivided  one-half 
interest  as  trustees  for  him.  The  second 
count  was  against  the  Culvers  for  posses- 
sion and  damages.  Subsequently  the  plain- 
tiff dismissed  as  to  the  cause  of  action  at- 
tempted to  be  stated  in  the  second  count. 
The  plaintiffs  in  error  filed  answer  in  which 
they  exhibited  all  the  deeds  executed  by 
Paldo,  including  those  executed  before,  as 
well  as  after  the  oonunencement  of  the  ac- 
tion, which  Paldo  had  employed  Diamond 
to  prosecute,  and  claimed  title  thereunder. 
The  cause  was  tried  to  the  court  without  a 
Jury,  and  Judgment  was  rendered  in  favor  of 
the  defendant  in  error  Diamond  against  the 
plaintiffs  in  error,  Joel  A.  Culver  and  I.  J. 
Culver,  adjudging  him  the  owner  of  an  un- 
divided one-half  Interest  in  the  land,  and 
that  the  title  thereto  was  held  by  plaintiffs 
in  error  in  trust  for  him,  and  also  quieting 
the  title  of  plaintiffs  in  error  as  against  the 
defendant  In  error  Aldrldge. 

The  Culvers  bring  the  cause  here,  and, 
to  secure  a  reversal  of  the  Judgment  in  fa- 
vor of  the  defendant  in  error  Diamond  for 
one-half  Interest  in  the  land,  orge  numerous 
assignments  of  error. 

[1]  It  is  first  contended  that  the  court  did 
not  acquire  Jurisdiction  to  render  Judgment 
against  Joel  A.  Culver,  and  erred  in  overrul- 
ing his  motion  to  quash  the  summons  and 
service  thereof  on  him.  He  was  a  nonresi- 
dent of  the  state,  and  was  personally  served 
In  Marshall  county  in  the  state  of  Iowa,  by 
the  sheriff  thereof.  To  obtain  this  service, 
the  plaintiff.  Culver,  filed  an  affidavit  which 
appears  to  be  in  substantial  compliance  with 
section  4723,  R.  L.  1910,  and  the  sufficiency 
of  the  form  of  which  la  not  challenged.  But 
it  is  claimed  that  this  is  not  one  of  the  class 
of  cases  in  which  personal  service  out  of  the 
state  Is  authorized.  Such  service  may  be 
made  in  all  cases  where  service  may  be  made 
by  publication,  and  has  the  same,  but  no 
greater,  force  and  effect  as  service  obtained 
by  pubUcatlon.  Section  4727,  R.  L.  1910. 
The  cause  of  action  set  up  in  the  first  connt 
of  the  petition  and  that  for  possession  in 
the  second  count  are  clearly  of  the  classes 
enumerated  in  section  4671,  R.  L.  1910, 
among  which  are  actions  "for  the  recovery 
of  real  property,  or  of  any  estate,  or  interest 
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therein,  or  the  determination  In  any  form  of 
any  such  right  or  Interest,"  and  "to  establish 
a  trnst  In  •  •  •  real  property."  The 
part  of  the  second  connt  wbldi  soai^t  a  per- 
sonal Judgment  for  damages  for  withholding 
possession,  and  for  rents  and  profits,  Is,  of 
course,  not  of  the  dasses  In  whldi  sudt  serv- 
ice Is  authorized,  and  the  court  could  not 
acquire  Jurisdiction  by  personal  service  out 
of  the  state  to  render  valid  judgment  there- 
on. That  cause  of  action  and  that  for  pos- 
session were  later  dismissed  by  the  plaintiff, 
and  judgment  was  not  rendered  thereon, 
but  only  on  the  cause  alleged  In  the  first 
count.  The  mere  fact  that  the  plaintiff  at- 
tempted to  separately  state  a  cause  of  action, 
in  which  personal  service  out  of  the  state  Is 
not  authorized,  and  upon  which  valid  judg- 
ment could  not  be  rendered,  does  not  Invali- 
date the  process  as  to  the  other  cause  of  ac- 
tion in  which  such  service  Is  proper,  or  de- 
feat the  jurisdiction  of  the  court  to  hear  and 
render  judgment  thereon.  Reeves  v.  Pierce, 
64  Kan.  502,  87  Pac.  1108 ;  Hook  v.  Hoffman, 
16  Art*.  540,  147  Pac.  722.  There  was  no  er- 
ror In  overruling  the  motion  to  quash  this 
summons  and  service  thereof,  and  the  court 
acquired  jurisdiction  thereby  to  render  the 
judgment  It  did  against  the  plaintiff  In  error 
Joel  A.  Culver. 

The  plaintiffs  In  error  demanded  and  were 
refused  a  trial  by  jury,  and  this  Is  assigned 
as  error.  The  only  statement  made  In  the 
brief  In  support  of  this  assignment  Is  that 
"the  action  was  brought  to  recover  a  money 
Judgment  for  $250  and  one-half  of  the  land 
tqpeclflcally  described."  It  Is  true  that  such 
relief  was  asked  upon  the  second  cause  of  ac- 
tion, bat  the  suit  was  dismissed  as  to  that 
cause  of  action,  before  the  case  was  trans- 
ferred from  the  jury  to  the  nonjury  assign- 
ment. The  case  was  tried  upon  th«  first 
cause  of  action,  and  judgment  rendered  only 
for  the  relief  asked  thereon.  The  claim  is 
not  made  in  the  brief  that  the  parties  were 
entitled  to  a  jury  trial  as  a  matter  of  right 
on  that  cause  of  action;  hence  this  assign- 
ment Is  without  merit. 

[2]  It  is  contended  that  the  defendant  In 
error  was  not  entitled  to  recover,  because  the 
contract  of  employment  Is  contrary  to  pub- 
lic policy,  and  therefore  Illegal  and  unen- 
forceable, by  reason  of  the  clause  therein  In 
which  the  client  agreed  not  to  sell  or  convey 
the  land  without  the  consent  of  the  attorney. 
It  Is  argued  that  this  clause  was  In  effect 
one  forbidding  the  client  the  right  to  com- 
promise the  suit  without  the  consent  of  the 
attorneys,  and  that  such  agreements  are  con- 
trary to  public  policy.  We  doubt  if  that  con- 
struction of  the  clause  is  correct.  But  if  it 
be  assumed  that  It  is,  and  that  such  agree- 
ments are  contrary  to  public  policy  and  void, 
is  the  entire  contract  for  that  reason  Invalid? 
We  think  not  By  the  terms  of  the  contract 
the  attorney  agreed  to  render  CNtaln  serv- 
ices, wblcb  were  entirely  proper  and  legal. 
In  consideration  tbereof,  the  (dient  agreed  to 
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do  two  things:  ITlrst,  pay  the  attorney  one- 
half  the  land  when  the  title  Is  clear;  and, 
second,  not  to  sell  or  convey  the  land  without 
the  consent  of  the  attorney.  The  agreement 
to  pay  a  contingent  fee  was  not  contrary  to 
public  policy,  but  was  authorized  by  law  at 
the  time  It  was  made.  Section  2,  c.  4,  Laws 
1909,  p.  117.  The  suit  was  to  enforce  this 
portion  of  the  agreement,  and  it,  as  we  have 
seen,  was  founded  on  a  legal  and  valid  con- 
sideration. The  validity  of  that  promise  is 
In  no  wise  dependent  on  the  promise  which 
It  la  contended  was  illegal,  and  Is  separable 
and  severable  therefrom.  Not  effort  Is  being 
made  by  the  attorney  to  enforce  the  alleged 
Illegal  clause,  and  his  right  to  recover  is  in 
no  wise  dependent  thereon.  Section  921,  B. 
Ii.  1910,  deflnes  the  object  of  a  contract  as: 

"The  thing  which  it  is  agreed,  on  the  part  of 
the  party  receiving  the  consideration,  to  do  or 
not  to  do," 

And  by  section  925  it  Is  provided: 

"Where  a  contract  has  several  distinct  objects, 

of  which  one  at  lea«t  is  lawful  and  one  at  least 

is  unlawful  in  whole  or  in  part,  the  contract  is 

void  as  to  the  latter,  and  valid  as  to  the  rest" 

Numerous  authorities  are  dted  in  9  Cyc. 
665,  to  support  the  proposition  as  therein 
stated  as  follows: 

"The  rule  is  that  a  lawful  promise  made  for 
a  lawful  consideration,  is  not  invalid  merely  be- 
cause an  unlawful  promise  was  made  at  the  same 
time  and  for  the  same  ctmsideration." 

See,  also,  Davis  v.  Great  Northern  Ry. 
Co.,  128  Minn.  854,  151  N.  W.  128. 

It  necessarily  follows  that,  even  if  plain- 
tiffs in  error  are  correct  in  their  construc- 
tion of  the  clause  mentioned  and  as  to  Its 
illegality,  for  the  reasons  stated  the  other 
promise  or  object  of  the  contract  which  is 
the  basis  of  the  suit  is  nevertheless  valid 
and  enforceable.  It  is  unnecessary  to  treat 
the  question  further. 

[1,4]  Plaintiffs  In  error  farther  contend 
that  under  the  provisions  of  section  249,  R. 
L.  1910,  they  would  in  no  event  be  liable  for 
the  full  fee  contracted  to  be  paid  the  attor^ 
n^,  but  only  for  such  fee  "to  the  extent  of 
reasonable  compensation  for  all  services  per- 
formed by  him  in  connection  with  said  ac- 
tion or  contemplated  suit"  This  section  Is 
a  revision  made  by  the  code  commission  of 
section  3,  c.  4,  Laws  1909.  Under  the  origi- 
nal section,  It  was  provided  that,  where  the 
adverse  party  settles  or  compromises  the 
action  with  the  client,  without  the  attor- 
ney having  notice  and  an  opportunity  to  be 
present  at  the  settlement,  "such  adverse  par- 
ty shall  thereupon  beccHne  liable  to  such  at- 
torney for  the  fee  due  him,  or  to  become 
due  him  under  his  contract  of  employment.'* 
The  settlement  was  made  by  the  plaintiffs 
in  error  and  the  cause  of  action  of  the  attor- 
ney accrued  February  21,  1913.  The  Revis- 
ed Laws  1910  did  not  become  effective  until 
May  16,  1913.  It  was  provided  In  the  act 
adopting  the  Revlaed  Laws  (Laws  1910-11,  p. 
TXi  that: 
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"All  general  or  public  lavs  of  the  state  of 
Oklahoma  not  contained  in  said  revision,  are 
hereby  repealed:  Provided,  that  this  act  shall 
not  be  construed  •  •  •  to  affect  •  •  • 
any  existing  rights  er  remedies,  •  *  *  but  all 
*  »  »  rights  and  remedies  shall  continue  and 
exist  in  all  respects  as  if  this  act  had  not  been 
passed." 

Hence  we  conclude  that  the  rights  and 
remedies  of  the  defendant  in  error  were  prop- 
erly determined  under  the  law  as  It  existed 
prior  to  the  time  the  Revised  Laws  becailie 
effective,  and  that,  as  was  held  by  this  court 
In  Herman  Constr.  Co.  v.  Wood,  35  Okl.  103, 
128  Pac.  309,  construing  the  act  before  the 
revision  became  effective,  it  "is  for  the  fee 
measured  by  the  stipulated  percentage  of  the 
judgment  his  client  was  entitled  to  recover." 

[B,  6]  The  cause  was  tried  in  the  court  be- 
low upon  the  theory  that  it  was  Incumbent 
on  the  defendant  In  error  to  establish  the 
merits  of  his  client's  cause  of  action  and  the 
amount  he  would  have  been  entitled  to  re- 
cover had  the  same  not  been  compromised 
and  settled.  Herman  Constr.  Co.  t.  Wood, 
supra;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Williams, 
152  Pac.  395.  The  evidence  and  pleadings 
of  the  parties  disclosed  that  the  plaintiffs  in 
error  had  been  in  possession  of  all  the  land 
since  1909,  claiming  title  thereto  under  sev- 
eral deeds  executed  by  the  allottee;  all  of 
them,  except  the  one  executed  pursuant  to 
the  settlement  of  the  suit,  purporting  to  con- 
vey the  part  of  the  allotment  other  than  the 
homestead  having  been  executed  and  deliv- 
ered on  various  dates,  but  all  prior  to  May 
27,  1908.  These  deeds  were  void,  and  plain- 
tiffs acquired  no  title  thereunder  if  the  al- 
lottee was  a  minor  at  the  time  the  same 
were  executed  and  delivered.  Act  March  1, 
1901,  c.  676,  §  4,  31  Stat.  L.  861;  Jefferson 
V.  Winkler,  26  Okl.  653,  110  Pac.  755;  Texas 
Co.  V.  Henry,  34  Okl.  342,  126  Pac.  224.  The 
court  admitted  the  parol  testimony-  of  wit- 
nesses to  facts  and  circumstances  tending 
to  establish  the  date  of  the  birth  of  the  al- 
lottee, as  a  basis  for  determining  whether 
he  had  attained  his  majority  at  the  dates  of 
the  execution  of  these  several  deeds.  This 
evidence  was  competent  for  that  purpose. 
Grayson  v.  Durant,  43  Okl.  799,  144  Pac. 
592;  Phillips  v.  Byrd,  43  Okl.  556,  143  Pac. 
681;  Charles  v.  Thomburgh,  44  Okl.  379,  144 
Pac.  1033;  Malone  v.  Alderdlce,  129  C.  C.  A. 
204,  212  Fed.  668.  And  we  think  was  suffi- 
cient to  warrant  a  finding  that  the  allottee 
was  a  minor  at  the  time  of  the  execution  of 
each  of  these  conveyances. 

The  evidence  as  to  the  part  of  the  allot- 
ment designated  as  the  homestead  disclosed 
that  plaintiffs  in  error  were  claiming  title 
under  deeds  executed  by  the  allottee  subse- 
quent to  the  time  Act  May  27,  1908,  c.  199, 
35  Stat.  L.  312,  became  effective.  These  con- 
veyances, not  being  authorized  by  the  county 
court  in  the  exercise  of  probate  Jurisdiction, 
were  void,  and  did  not  pass  title  if  the  allot- 
tee was  under  the  age  of  21  years  at  the 
time  they  were  executed.    McKeever  t.  Car- 


ter, 157  Pac.  56;  Truskett  v.  Closser,  236  TJ. 
S.  223,  36  Sup.  Ct.  S85,  59  L.  Ed.  549.  By 
8ecti<m  3  of  the  act  of  May  27,  190S,  supra, 
the  enrollment  records  of  the  commissioner 
to  the  Five  Civilized  Tribes  having  been  made 
conclusive  evidence  as  to  age,  it  is  necessary 
to  first  resort  thereto  to  determine  the  age 
and  the  validity  of  tlie  deeds  purporting  to 
convey  that  portion  of  the  allotment  desig- 
nated as  the  homestead.  All  that  appears  In 
the  record  is  a  certified  copy  of  the  portion 
of  the  approved  roll  of  Creek  freedman  ap- 
pearing at  No.  265  and  of  the  Creek  Census 
Card  No.  70.  It  was  not  certified  or  shown 
that  these  constituted  the  entire  "enrollment 
record,"  nor  offered  and  received  In  evidence 
as  such,  and,  as  we  have  repeatedly  held, 
are  not  sufficient  proof  of  age  as  to  transac- 
tions after  the  date  the  act  of  May  27,  1908, 
became  effective.  Scott  v.  Brakel,  43  Okl. 
665,  143  Pac.  510;  Campbell  v.  McSpadden, 
44  Okl.  138,  143  Pac.  1138 ;  Gilbert  v.  Brown, 
44  Okl.  194,  144  Pac.  359;  Allen  y.  Don- 
eghey,  162  Pac.  810.  The  evidence  therefore 
did  not  establish  that  Paldo  had  a  meritori- 
ous cause  of  action,  and  that  be  could  have 
succeeded  in  the  original  action  in  canceling 
the  conveyance  affecting  the  portion  of  the 
allotment  designated  as  the  homestead.  This 
case  was  tried  prior  to  the  announcement  of 
the  decisions  of  this  court  defining  "the  en- 
rollment records,"  and  at  a  time  when  many 
attorneys  believed  that  a  certified  copy  of 
the  "rolls  of  citizens"  or  the  "census  card" 
was  sufficient  evidence,  and  defendant  in  er- 
ror should  have  an  opportunity  to  establish 
his  case  under  the  present  holdings  of  this 
court,  if  he  can  do  so. 

[7]  There  is  no  merit  in  the  contention 
that  the  deed  executed  by  the  allottee  to 
Aldridge  subsequent  to  the  employment  of 
the  attorney  and  the  commencement  of  the 
action  by  him  would  have  defeated  a  recov- 
ery by  the  plaintiff  against  the  Culvers  in 
the  original  action.  That  deed  appears  to  be 
champertous  and  void  as  to  the  plaintiffs  in 
error,  and  as  against  them  Aldridge  acquired 
no  title  thereunder.  As  to  them,  the  legal 
title  remained  in  Paldo,  and  the  action  could 
have  been  continued  by  Paldo,  or  in  his 
name,  to  recover  the  land  from  the  plain- 
tiffs in  error,  and  the  alleged  champertous 
deed  would  not  have  been  a  defense.  Gan- 
non v.  Johnson,  40  Okl.  695,  140  Pac.  430, 
Ann.  Cas.  1915D,  522 ;  Tyler  v.  Roberts,  156 
Pac.  201;  Buckhalter  v.  Vann,  157  Pac.  1148; 
Buell  V.  U-par-har-ha,  159  Pac.  607.  It  la 
true  the  recovery  by  Paldo  or  in  his  name  in 
such  action  would  have  Innred  to  the  benefit 
of  the  champertous  grantee,  unless  that  con- 
veyance had  also  been  set  aside  in  that  or 
some  subsequent  action.  Yet  had  Paldo  fail- 
ed to  cancel  the  Aldridge  deed  and  had  the 
recovery  against  the  Culvers  inured  to  the 
benefit  of  Aldridge,  he  would  have  taken  the 
land  so  recovered  charged  with  the  right  of 
the  attorney  to  his  compensation  under  the 
contract.    The  deed  to  Aldridge  by  Paldo, 
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being  subsequent  and  wltb  notice  of  the  con- 
tract ot  the  attorney,  was  inferior  to  his 
rights  thereunder.  That  conveyance  was  no 
more  valid  as  against  the  attorney  than  was 
the  subsequent  conveyance  to  the  plaintiffs 
in  error. 

We  think  the  suit  instituted  by  the  de- 
fendant in  error  for  Paldo  was  In  substan- 
tial compliance  with  his  contract  of  employ- 
ment The  record  is  not  clear  as  to  the  pro- 
ceedings had  on  the  demurrer  to  the  amend- 
ed petition.  If  the  same  was  urged  against 
the  first  cause  of  action  for  want  of  sufiQ- 
cient  facts  and  overruled,  an  exception  was 
not  taken,  and  hence  we  cannot  consider  the 
assignment  relating  thereto.  As  against  the 
objection  to  the  introduction  of  any  evidence 
thereon,  we  think  the  amended  petition  was 
sufficient  Nor  do  we  find  merit  in  any  of 
the  other  assignments. 

It  was  stipulated  at  the  trial  that  the  land 
in  controversy,  the  northwest  quarter  of  sec- 
tion 13,  township  9  north,  range  8  east,  was 
the  entire  allotment  of  Jeffrey  Paldo,  and 
that  the  northwest  quarter  of  the  northwest 
quarter  of  said  section  bad  been  designated 
as  the  homestead.  We  think  the  Judgment 
of  the  court  as  to  the  portion  of  the  allot- 
ment other  than  the  homestead  is  correct, 
and  as  to  that  land  should  be  affirmed,  but, 
for  the  reasons  given,  the  Judgment  must  be 
reversed  as  to  the  part  designated  as  the 
homestead. 

Therefore  the  Judgment  of  the  lower  court 
is  affirmed  as  to  the  south  half  of  northwest 
quarter  and  northeast  quarter  of  the  north- 
west quarter,  section  13,  township  9  north, 
range  8  east,  and  reversed  as  to  the  north- 
west quarter  of  the  northwest  quarter  of 
said  section,  and  the  cause  remanded  for 
new  trial  as  to  that  tract  All  the  Justices 
concur,  except  SHARP,  O.  J.,  not  partici- 
pating. 


JACKSON  V.  BOARD  OF  COUNTY  COMTIS 

OP  GARVIN  COUNTY. 

(No.  7883.) 

(Supreme  Court  of  Oklahoma.    Aug.  28,  1917.) 

(Syllabut  by  the  Court.} 

1.  OoTJNTras  «=3 113(1)— COUNTT  COMMISSIOS- 
KBS — CONTBACTB. 

The  board  of  county  commissioners  cannot 
make  a  binding  contract  with  any  one  to  perform 
any  service  for  the  county  which  contract  is 
not  specifically  authorized  by  law  or  necessarily 
incidental  to  the  performance  of  some  duty  spe- 
cifically lodged  by  law  in  the  board  of  county 
commissioners. 

2.  Counties  4!=>118(6)— County  Tbeabubxb— 
Additional  EmplotAs— Powkb  of  Counh 
CouiiissiONEBa 

In  case  it  becomes  necessary  for  the  office 
of  county  treasurer  to  have  additional  clerical 
force,  the  board  of  county  commissioners  may 
upon  application  of  the  county  treasurer  employ 
necessary  clerk  or  clerks  in  addition  to  the  reg- 
ular clerical  force  and  fix  their  compensation, 
provided  that  such  additional  employte  are  ap- 
proved by  the  county  treasurer,  but  any  other 


contract  entered  into  by  the  board  of  county 
commissioners  for  the  performance  of  any  duty 
by  law  incumbent  on  the  office  of  county  treas- 
urer not  specifically  authorized  by  statute  is 
void. 
3.  Counties  «=9l29— Action  fob  Sebviceb— 

SUFFICIENCT  of  FKTITION. 

Tbe  allegations  of  the  plaintiff  as  set  forth 
in  the  opinion  in  the  instant  case  examined,  and 
held  not  to  state  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant 

Commissioners'  Opinion,  Division  No.  1. 
Appeal  from  District  Court,  Garvin  County; 
F.  B.  Swank,  Judge. 

Action  by'  W.  K.  Jackson  against  the  Board 
of  County  Commlasloners  of  Garvin  County. 
From  a  Judgment  sustaining  a  demurrer  to 
plaintifTs.  second  cause  of  action,  plaintiff 
appeals.     Affirmed. 

Stanley  &  O&bom,  of  Paula  Valley,  for 
plaintiff  in  error.  L.  H.  Hampton,  of  Pauls 
Valley,  for  defendant  In  error. 

STBWART,  a  The  plaintiff  in  the  sec- 
ond cause  of  action  in  his  petition  sets  up 
a  claim  against  defendant  in  the  sum  of 
$1,250  for  alleged  services  performed  be- 
tween October  1,  1913,  and  April  1,  1914,  on 
oral  contract  with  the  defendant  board  of 
county  commissioners.  The  substantial  aver- 
ments are  that  $28,740  has  been  refunded  by 
Garvin  county  to  taxpayers  for  taxes  col- 
lected under  the  erroneous  Impresalon  that 
Indian  allotments  were  taxable,  such  money 
being  refunded  by  autboritgr  of  section  14,  c. 
152,  S.  L.  1911,  and  paid  by  the  county  out 
of  the  sinking  fund  and  funding  bonds;  that 
various  claims  have  been  erroneously  allow- 
ed out  of  the  sinking  fund  and  bond  issue; 
that  when  the  taxes  were  originally  paid  the 
pro  rata  part  of  the  state,  various  town- 
ships and  school  districts,  had  been  remitted 
by  the  county  treasurer  in  each  case  to  such 
political  entities;  that  in  order  for  tbe  coun- 
ty treasurer  to  witbtiold  from  such  political 
entitles  the  pro  rata  part  of  ea<di  of  said 
erroneous  tax  payments,  it  was  necessary  thftt 
each  tax  receipt  be  examined  for  the  infor- 
mation of  tbe  county  treasurer,  and  that  in 
cases  where  taxes-  had  been  refunded  more 
than  once  the  facts  should  be  ascertained, 
and  such  payments  collected  from  the  per- 
sons to  whom  made;  that  the  work  was  of 
such  a  character  that  it  required  the  serv- 
ices of  an  expert  accountant ;  that  the  anom- 
alous condition  which  gave  rise  to  the  ne- 
cessity for  said  work  was  not  contemplated 
by  the  Legislature,  and  no  specific  provisions 
had  been  made  for  having  such  work  per- 
formed; that  the  same  could  not  be  perform- 
ed by,  the  county  treasurer  or  county  clerk 
with  the  assistance  of  deputies  allowed  by 
law;  that  the  plaintiff  Is  an  expert  account- 
ant and  peculiarly  fitted  for  such  work;  that 
he  was  employed  by  the  defendant  to  perform 
the  same,  and  did  perform  such  work  and 
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place  the  results  of  this  labor  in  the  hands 
of  the  county  treasurer;  that  Garrln  county 
would  have  suffered  loss  had  not  the  board 
of  county  commissioners  employed  some  one 
to  perform  such  work;  that  the  board  of 
county  commissioners  were  vested  with  the 
authority  as  the  fiscal  managers  of  the  coun- 
ty, and  in  the  exercise  of  a  wise  discretion 
as  such  had  authority  to  enter  into  such  con- 
tract; that  the  amount  claimed  by  plaintiff 
was  a  reasonable  compensation  for  the  serv- 
ices performed;  and  that  the  claim  has  beeu 
duly  presented  to  the  board  of  coimty  com- 
missioners and  disallowed  for  want  of  funda 

The  court  soistained  a  general  demurrer  to 
such  allegations  as  not  stating  a  cause  of 
action  in  favor  of  the  plaintiff,  and,  excep- 
tions being  properly  saved,  the  plaintiff  ap- 
pealed, and  such  action  of  the  trial  court  Is 
presented  for  review. 

[1]  Plaintiff  In  his  brief  states  his  conten- 
tion to  be  as  follows: 

"It  is  the  contention  of  plaintiff  that,  if  the 
employment  of  plaintiff  to  perform  such  servic- 
es be  not  authorized  by  gpeciiic  statutory  provi- 
sions, the  commissioners,  as  the  fiscal  agents  of 
the  county,  in  the  exercise  of  their  supervisory 
discretion  over  the  business  concerns  of  the  coun- 
17,  had  authority  to  make  such  contract." 

We  have  examined  the  authorities  present- 
ed by  plaintiff.  If  the  rule  in  this  state  were 
the  same  as  that  of  the  states  from  .which 
such  authorities  are  collated,  there  would  be 
some  merit  in  the  plaintiff's  contention. 
However,  we  do  not  think  that  the  authorities 
cited  go  so  far  as  to  hold  that,  when  a  county 
officer  is  charged  by  law  with  the  performance 
of  certain  duties,  the  board  of  county  com- 
missioners, as  the  fiscal  agents  of  the  county, 
have  the  power  to  employ  others  to  perform 
such  duties  or  to  assist  therein  in  the  ab- 
sence of  express  statutory  authority  there- 
for. In  the  Board  of  County  Commissioners 
of  Washita  County  v.  Brett,  32  OkL  863,  124 
Pac.  57,  Commissioner  Brewer  announces  the 
rule  in  this  jurisdiction  as  follows : 

"One  who  demands  payment  of  a  claim  against 
a  county  must  show  some  statute  authorizing  it, 
or  that  it  arises  from  some  contract,  express  or 
implied,  which  finds  authority  of  law;  and  it 
is  not  sufficient  that  the  services  performed  for 
which  payment  is  claimed  were  beneficial." 

Section  3,  c.  186,  Session  Laws  1913,  reads : 
"Any  member  of  the  board  of  county  commis- 
sioners, township  board,  city  council,  board  of 
trustees  of  incorporated  town  knowingly  wilfully 
and  intentionally  allowing  any  claims  or  enter- 
ing into  any  contract  on  the  part  of  such  county, 
township,  city  or  incorporated  town,  not  specif- 
ically authorized  by  law,  shall  be  deemed  guilty 
of  a  felony  and  upon  conviction  shall  be  punish- 
ed by  imprisonment  in  the  penitentiary  for  a 
term  not  to  exceed  five  years,  and  the  official 
bond  of  said  officer  shall  in  any  event  be  liable 
for  the  amount  or  amounts  of  money  so  unlaw- 
fully expended  or  misappropriated." 

The  foregoing  section  was  in  force  at  the 
time  of  the  alleged  making  of  the  contract  in 
question  with  the  board  of  county  commis- 
sioners. Unless  the  contract  under  considera- 
tion was  at  the  time  specifically  authorized 


by  law,  the  same  cannot  be  enfbrced.  If  mem- 
bers of  the  board  of  county  commissioners 
can  be  prosecuted  criminally  for  wiUfnily 
and  intentionally  entering  into  such  a  con- 
tract, it  must  necessarily  follow  that,  if  en- 
tered into,  the  same  would  not  bind  the  coun- 
ty. We  do  not  find  that  there  is  any  B|)ecific 
authority  in  our  statutes  for  the  making  of 
such  a  contract  by  the  board  of  county  com- 
missioners, nor  can  it  be  urged  that  the  con- 
tract was  merely  Incidental  to  the  carrying 
out  of  duties  incumbent  upon  the  board  of 
county  commissioners  in  matters  for  which 
there  is  specific  statutory  authority.  Under 
some  circumstances  auditors  may  be  employ- 
ed for  the  purpose  of  going  over  the  books 
and  files  of  county  officers  and  making  re- 
ports for  the  information  of  the  board  of 
county  commissioners  and  for  the  public,  but 
the  statutes  do  not  vest  the  board  with  dis- 
cretion to  employ  any  one  to  perform  work  or 
discharge  duties  incumbent,  under  the  law, 
upon  the  officers  of  the  county.  In  this  state 
it  is  the  duty  of  the  cotmty  treasurer  to  re- 
ceive all  moneys  belonging  to  the  county 
from  whatever  source  they  may  be  derived, 
and  to  pay  out  all  moneys  received  by  him 
for  the  use  of  the  county  on  warrants  of  the 
board  of  county  commissioners  drawn  accord- 
ing to  law.  It  is  his  duty  to  keep  accounts 
showing  disbursements  made  by  him,  the 
amounts  paid,  and  all  facts  connected  there- 
with. His  books  shall  be  arranged  so  as  to 
show  in  separate  columns  the  amount  paid 
on  each  separate  and  distinct  account  or  ap- 
propriation, and  at  the  end  of  each  calendar 
month  he  shall  apportion  all  collections  for 
said  month  and  distribute  the  same  to  the 
funds  to  which  they  belong  and  furnish  the 
county  clerk  with  a  statement  showing  the 
amounts  apportioned  to  each  municipality, 
whereupon  warrants  payable  to  such  munici- 
palities may  be  drawn  by  the  clerk.  The  al- 
leged contract  between  the  plaintiff  and  the 
board  of  county  commissioners  of  Garvin 
county  therefore  invades  the  province  of  the 
county  treasurer;  the  woik  which  plaintiff 
claims  to  have  performed,  if  necessary  at  all, 
belonged  to  the  office  of  the  county  treasurer. 
It  is  not  legitimate  arg^nment  to  urge  that 
the  duties  were  so  tedmical  and  intricate 
that  they  could  not  be  performed  by  the  treas- 
urer's office.  It  is  not  to  be  presumed  that 
the  county  treasurer  and  his  deputies  are  so 
inefficient  as  not  to  be  able  to  make  such  or- 
dinary computations,  and  the  presumption  is 
that  the  county  has  selected  persons  capable 
of  performing  the  duties  Imposed  upon  them 
by  statute.  There  are,  as  a  matter  of  fact, 
no  intricacies  connected  with  the  work  al- 
leged to  be  performed  by  plaintiff  whidi  can- 
not be  solved  by  persons  of  ordinary  intel- 
ligence accustomed  to  accounting  and  book- 
keeping. 

[2]  To  meet  the  possible  contingency  of  the 
county  treasurer  at  times  being  burdened 
with  duties  which  the  ordinary  clerical  force 
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may  not  be  Bufflclent  to  discharge,  oar  Leg- 
islature bas  enacted  the  following  statute : 

"The  connty  commiasionen  in  all  counties  in 
tUB  state  are  hereby  given  power  and  author- 
ity to  employ  additional  clerks  for  the  office  of 
the  coun^  treasurer  upon  application  of  the 
treasurer  where,  in  their  judgment,  they  consid- 
er such  additional  clerk  or  clerks  necessary, 
and  fix  their  compeiusatlon  in  addition  to  clerk 
hire  now  prescribed  by  law:  Provided,  that  such 
additional  employes  are  approved  by  the  county 
treasurer."    Section  1737.  B.  L.  1910. 

It  does  not  appear  from  the  allegations  In 
the  petition  that  the  plaintiff  was  employed 
as  an  additional  clerk  for  the  county  treasur- 
er, or  that  his  employment  was  approved  by 
such  officer,  and  It  is  not  urged  that  he  was 
acting  under  such  authority.  The  work  per- 
formed by  him  had  no  official  standing.  If 
the  plaintiff.  In  good  faith,  has  performed  sev- 
eral months'  work  for  the  county  for  which 
service  the  law  does  not  authorize  payment, 
it  is  unfortunate,  but  persons  dealing  with 
public  officers  are  charged  with  notice  of  the 
limitations  to  contract  which  the  law  Im- 
poses. Men  claiming  to  be  expert  In  auditing 
county  affairs,  as  the  plaintiff  claims  to  be, 
should  also  have  some  actual  knowledge  of 
the  powers  of  boards  of  county  commlsslMi- 
ers.  We  suggest,  at  any  rate,  that  a  little 
forethought  on  the  part  of  the  plalntUT  and 
the  board  In  seeking  advice  from  the  county 
attorney  or  Attorney  General,  no  doubQ 
would  have  prevented  the  trouble. 

[31  We  are  of  the  opinion  that  the  allega- 
gations  of  plaintiff  as  set  forth  herein  do  not 
state  a  cause  of  action.  As  In  line  with  the 
views  expressed,  we  call  attention  to  the  fol- 
lowing dedslons  of  this  court:  Thels  v. 
Board  of  County  Commissioners,  22  Okl.  833, 
87  Pac.  973;  Anderson  v.  Board  of  County 
Commissioners,  44  OkL  164,  143  Pac.  1146; 
Zdgler  V.  Board  of  County  Commissioners, 
44  Okl.  266,  144  Pac.  381 ;  Morrow  v.  Board 
of  Commissioners,  31  Okl.  636, 122  Pac.  168. 

The  judgment  of  the  trial  court  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


ENNI8  V.  STATE.     (No.  A-2427.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

7,  1917.) 

(SyUahMt  bv  the  Court.) 

1.  DEFOSrnOHS    «=37— CBIMINAi    0AS»— TiMl! 

FOB  Application — Statbtb. 
Under  the  provisions  o£  sections  6036,  6087, 
6038,  and  6039,  R.  Ij.  1910,  one  who  is  charged 
with  crime  has  the  right  to  apply  to  the  trial 
court  for  permission  to  take  depositions  after 
an  issue  of  &ct  is  joined  and  not  before. 

2.  CanuNAL  Law  €=3594(1)— Contihuaktob— 

APrUCATIOK— Dbrial. 
When  an  application  for  continuance  for 
sufficient  time  to  take  the  depositions  of  non- 
resident witnesses  is  made  in  accordance  with 
these  provisions,  it  is  error  to  deny  the  same  if 
the  showing  made  discloses  the  materiality  of 
the  testimony  and  the  necessity  of  the  same  to 
fairly  present  the  defease  of  the  accused,  unless 


on  appeal  it  appears  from  the  record  that  the 
facts  sought  to  be  established  were  available 
from  other  witnesses  within  the  jurisdiction  of 
the  court,  or  that  the  application  was  intended 
merely  to  delay  the  proceedings  and  not  in  or- 
der that  justice  may  be  done. 

3.  CantiNAi.  Law  «=36e4(l)— Conthtuance— 
Appuoation  to  Takb  DEPosrrioirs  —  At.- 

LOWANCB. 

When  an  application  for  continuance  to  take 
depositions  complies  in  all  particulars  with  the 
statute  and  when  the  showing  made  clearly  en- 
titles the  accused  to  take  the  depositions  and  no 
issue  Is  made  by  the  state  that  the  testimony  is 
not  essentially  material  to  the  defense  of  the  ac- 
cused, a  postponement  or  a  continuance  should 
be  allowed,  and  proper  orders  made  by  the 
court  for  the  taking  of  the  depositions  as  pro- 
vided unless  counsel  for  the  state  offer  to  ad- 
mit that  the  absent  witnesses  would  testify  to 
the  facts  set  out  in  the  application,  and  that 
such  application  could  be  read  in  evidence  in 
lieu  of  the  depositions  sought 

4.  CannRAi.  Law  «=3ll34(SA— Apfeai>-Dis- 
ORBTION  or  Triai;  Couar— Applioatior  fob 

ColfTINDAnOE. 

Under  the  doctrine  promulgated  in  this  opin- 
ion a  different  state  of  the  case  would  be  pre- 
sented and  a  different  rule  would  apply  were 
there  any  question  abont  the  competency  <^ 
the  testimony  sought  or  the  good  faith  of  the 
representations  made,  or  the  materiality  of  the 
same,  as  would  be  the  case  also  if  the  testimony 
desired  was  merely  cumulative  and  other  wit- 
nesses were  within  the  jurisdiction  of  the  court 
by  whom  the  facts  sought  by  the  depositions 
could  be  established.  When  any  issue  !s  made 
as  to  these  latter  propositions,  this  court  will 
consider  all  of  the  record  on  appeal  to  determine 
whether  or  not  there  waa  abuse  of  discretion 
upon  the  part  of  the  trial  court  on  the  applica- 
tion for  continuance  and  permission  to  take  dep- 
ositions under  these  sections  of  the  statute. 

5.  Embezzlement  «=»4— Larceny  «=»15(1) — 
"Labcent  bt  Feaud"— Elements. 

To  constitute  "larceny  by  fraud,"  the  alle- 
gations in  the  information  must  set  out  and  the 
facts  disclosed  at  the  trial  must  show  the  ex- 
istence of  a  fraudulent  purpose  and  intent  upon 
the  part  of  the  taker  to  appropriate  the  property 
to  hu  own  use  and  deprive  the  owner  thereof  at 
the  time  the  same  comes  into  his  possession,  and 
that  fraudulent  representations  were  made  to  the 
owner  to  induce  him  to  part  with  the  possession 
of  the  property.  If  this  condition  is  not  shown, 
but,  on  the  contrary,  it  appears  that  the  owner 
parted  with  the  possession  of  his  property  and 
the  taker  received  the  same  in  good  faith  with- 
out any  fraudulent  intent  upon  his  part  to  de- 
prive the  owner  thereof  and  a|>propriate  the 
same  to  his  own  use,  but  after  receiving  the  same 
into  bis  possession,  fraudulently  converted  it 
to  his  use  and  benefit  and  deprived  the  owner 
thereof,  the  crime  would  be  embeszlement 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Embezzle- 
ment.] 

6.  Embezzlzmkrt  $»4— Labcent    <8s»15(1)— 
Appbopeiation— Intent. 

The  distinction  between  larceny,  where  the 
taking  is  by  fraud,  and  embezzlement  is  deter- 
mined with  reference  to  the  time  when  the 
fraudulent  intent  to  convert  the  property  to  the 
taker's  own  use  occurs.  In  larceny,  the  criminal 
intent  must  exist  at  the  time  of  the  taking  of 
the  property,  and  it  must  be  taken  with  intent 
to  deprive  the  owner  thereof  at  that  time.  In 
embezzlement  the  taker  receives  the  property  in- 
tending at  the  time  a  compliance  with  the  termt 
of  the  agreement  under  which  it  is  received,  or 
with  the  intent  to  conform  to  the  owner's  wishes 
concerning  the  property,  and  after  obtaining  pos- 
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session  of  the  same  he  fraudulently  appropriates 
it  to  his  own  use,  with  intent  to  deprire  the  own- 
er thereof. 

Error  from  District  Court,  Texas  County; 
R.  McMillan,  Special  Judge. 

Israel  L.  Ennls  was  convicted  of  larceny, 
and  he  brings  error.  Reversed,  and  cause 
remanded. 

Harris  &  Breslln,  of  Quymon,  J.  P.  Mc- 
Laughlin, of  Osage  Caty,  Kan.,  and  S.  A.  Hor- 
ton,  of  OlJlahoma  City,  for  plaintiff  In  error. 
Jno.  B.  Harrison,  Asst  Atty.  Gen.,  for  the 
State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Israel  L.  Ennls,  was  convicted  In  the  district 
court  of  Texas  county,  at  the  November, 
1914,  term,  on  a  charge  of  larceny,  and  bis 
'  punishment  fixed  at  Imprisonment  In  the 
state  penitentiary  for  one  year  and  one  day. 

Numerous  assignments  of  error  are  urged 
in  the  brief,  most  of  which  are  based  upon 
propositions  that  are  not  Uliely  to  arise 
again  shonld  this  cause  be  retried.  We  find 
it  necessary  to  discuss  only  two  assignments 
of  error  for  the  purpose  of  disposing  of  the 
present  appeal. 

[1]  The  first  Is  set  out  In  the  petition  in 
error  as  assignment  'No.  6,  and  is  based  upon 
the  proposition  that  the  court  erred  In  re- 
fusing to  grant  a  continuance  for  sufficient 
time  to  permit  counsel  for  the  plaintiff  in 
error  to  take  the  depositions  of  certain  non- 
resident witnesses,  and  upon  the  ground  that 
the  court  refused  to  permit  the  talking  of 
these  depositions.  It  appears  that  the  plain- 
tiff in  error  was  brought  before  the  b*r  of 
the  district  court  of  Texas  county  to  be  ar- 
raigned upon  the  information  in  this  cause; 
that  he  filed  a  demurrer  to  the  information, 
and  at  the  same  time  filed  an  application  to 
disqualify  the  resident  Judge.  The  resident 
judge,  W.  C.  Crow,  certified  his  disqualifica- 
tion, and  Judge  R.  McMillan  was  ordered  by 
the  Chief  Justice  to  preside  at  the  trial  of 
the  cause.  Upon  the  convening  of  the  court 
with  Judge  McMillan  presiding,  the  demur- 
rer was  heard  and  by  the  court  overruled. 
A  petition  for  a  change  of  venue  was  also 
heard  and  overruled,  as  was  a  motion  to 
quash  the  jury  panel.  A  plea  of  not  guilty 
was  entered  on  the  25th  day  of  November, 
1914,  and  on  the  same  date  notice  was  serv- 
ed upon  the  county  attorney  that  applica- 
tion would  be  made  to  the  court  to  talce  the 
depositions  of  five  witnesses  who  were  non- 
residents of  the  state  of  Oklahoma.  The 
application  for  continuance,  in  addition  to 
setting  up  the  grounds  upon  which  it  was 
based,  includes  a  long  statement  of  the  plain- 
tiff in  error,  setting  forth  the  reasons  that 
the  testimony  of  the  nonresident  witnesses 
was  desired,  and  detailed  facts  disclosing  the 
materiality  thereof  and  the  necessity  of  this 
testimony  for  his  proper  defense.  The  a,p- 
plication  for  continuance  and  exhibits  are  too 
lengthy  to  be  included,  in  this  opinion,  and 


are  not  necessary  for  the  disposition  of  the 
proposition.  The  application  for  permission 
to  take  the  depositions  was  filed  on  the  same 
date.  This  application  is  supported  by  affi- 
davits setting  forth  the  facts  to  which  the 
witnesses  are  expected  to  testify  in  their 
depositions,  and  shows  that  one  of  these  wit- 
nesses lived  in  Cincinnati,  Ohio,  one  in  Buck> 
Iln,  Kan.,  one  in  Leavenworth,  Kan.,  one  in 
Kansas  City,  Mo.,  one  in  Little  Rock,  Ark., 
and  one  at  Rusk,  Tex.  The  court  denied  the 
continuance  and  the  application  for  permis- 
sion to  take  the  depositions,  and  forced  the 
plaintiff  in  error  to  Immediate  trial  over  his 
objections  and  exceptions.  The  evidence  ad- 
duced at  the  trial  emphasizes  the  necessity 
and  Importance  of  the  testimony  which  the 
plaintiff  in  error  sought  in  the  application  to 
take  the  depositions  of  these  witnesses.  Sec- 
tion 6036,  R.  L.  1910,  provides: 

"When  an  issue  of  fact  is  joined  upon  an  in- 
dictment or  information,  the  defendant  may  have 
any  material  witness  residing  out  of  the  state 
examined  In  bis  behalf  as  prescribed  in  this  ar- 
ticle and  not  otiierwise." 

This  is  the  section  which  gives  a  person 
charged  with  crime  the  right  to  take  deposi- 
tions of  nonreeideat  witnesses.  Section  6037, 
R.  L.  1910,  provides: 

"When  a  material  witness  for  the  defendant 
resides  oat  of  the  state  the  defendant  may  ap- 
ply for  an  order  that  the  witness  be  examined 
on  a  commission  to  be  issued  under  the  seal  of 
the  court,  and  the  signature  of  the  clerk,  di- 
rected to  some  part;  designated  as  commission- 
er, authorizing  him  to  examine  the  witness  upon 
oath  or  interrogatories  annexed  thereto,  and  to 
take  and  certify  the  deposition  of  the  witness 
and  return  it  according  to  the  instructions  given 
with  the  commission." 

Section  6038,  R.  L.  1910,  sets  forth  the  man- 
ner in  which  the  application  for  permission  to 
take  depositions  shall  be  made,  and  is  as  fol- 
lows: 

"Application  must  be  made  upon  affidavit  stat- 
ing: 

"First.  The  nature  of  the  offense  charged.     . 

"Second.  The  state  of  the  proceedings  in  the 
action  and  that  in  issue  of  fact  has  been  joined 
therein. 

"Third.  The  name  of  the  witness  and  that  his 
testimony  is  material  to  the  defense  of  the  ac- 
tion. 

"Fourth.  That  the  witness  resides  out  of  the 
state." 

SecUon  6039,  R.  L.  1910,  is  as  follows: 

"The  application  may  be  made  to  the  court  or 
judge  himself,  and  must  be  upon  five  days'  notice 
to  the  county  attorney." 

These  sections  contain  the  statute  law  gov- 
erning the  right  of  an  accused  to  avail  him- 
self of  testimony  of  nonresident  witnesses, 
and  the  manner  in  which  the  same  may  be 
lawfully  had.  Under  the  provisions  of  these 
sections,  the  accused  had  no  right  to  apply 
for  permission  to  take  depositions  until  all 
demurrers  and  motions  were  disposed  of  and 
a  plea  of  not  guilty  entered.  The  record 
discloses  the  fact  that  the  notice  to  take 
the  depositions  was  served  upon  the  county 
attorney  upon  the  same  day  that  the  plea  of 
not  guilty  was  entered.  It  therefore  follows 
that  the  notice  was  served  upon  fite  earliest 
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posslble  date  after  the  Issue  of  fact  was  join- 
ed in  tbe  case. 

[2, 8]  The  motion  for  contlnaance  asked, 
flrst,  tbat  tbe  cause  be  delayed  until  the  five 
,daj's  had  expired  within  which  the  notice 
served  upon  the  county  attorney  to  take  the 
depositions  should  run.  The  court  indicated 
that  he  would  not  allow  this  continuance, 
and  thereupon  counsel  filed  the  application 
for  the  appointment  of  a  connnlssiooer  to  take 
depositions,  which  fully  conforms  to  all  tbe 
provisions  of  the  statute.  The  court,  there- 
fore, had  before  it  all  tbe  matters  and  things 
Involved  in  the  propoaitlon.  Tbe  matter  was 
argued  pro  and  con  before  the  court.  Tbe 
county  attorney  and  special  counsel  de<dlned 
to  wulve  tl«e  Ave  day«'  notice.  Counsel  for 
the  accused  argued  to  tbe  court  that  they 
were  Justly  entitled  to  have  the  five  days  ex- 
pire, and  upon  the  showing  made  justly  en- 
titled to  tbe  contmisslcm  to  take  the  deposi- 
tions, and  tbat  the  case  should  be  ccmtinued 
until  tbe  depositions  were  made  available. 
Counsel  for  the  state  argued  to  the  trial  court 
tbat  the  depositions  could  have  been  taken 
at  any  time  after  tbe  examining  trial  was 
had,  and  therefore  the  order  prayed  for 
should  be  denied.  The  court  apparently 
followed  tbe  argument  of  counsel  tor  the 
state,  and  denied  the  continuance  and  the 
perrolRslon  to  take  the  depositions. 

There  was  no  contention  made  by  counsel 
for  the  state  at  the  trial  of  this  cause  that 
the  facts  set  forth  In  tbe  application  for  con- 
tinuance and  the  application  to  take  tbe  dep- 
ositions were  not  founded  in  truth.  There 
can  be  no  question  but  that  the  showing  dis- 
closed essential  materiality  of  the  testlpony 
desired.  In  fact,  it  tended  to  establish  com- 
plete exoneration  of  the  accused  upon  this 
charge.  The  record  also  discloses  tbat  this 
proceeding  was  not  instituted  for  more  than 
two  years  after  the  date  the  crime  is  alleged 
to  have  been  committed. 

Section  6040,  R.  L.  1910,  is  as  follows: 

"If  the  court  or  the  judge  to  whom  the  appli- 
cation is  made,  is  satisfied  of  tlie  truth  of  the 
facts  stated  and  tliat  tlie  examination  of  tbe 
witness  is  necessary  to  the  attainment  of  justice, 
an  order  must  be  made  that  a  commission  be  is- 
sued to  take  his  testimony,  and  that  court  or 
judge  may  inset  in  the  order  a  direction  tbat  the 
trial  be  stayed  for  a  specified  time  reasonably 
sufficient  for  the  execution  of  the  commission 
and  return  thereof,  or  the  case  may  be  con- 
tinued." 

Under  this  section  of  the  statute  it  was  the 
duty  of  the  court  to  grant  a  continuance  of 
the  case  and  to  make  necessary  orders  for  the 
taking  of  tbe  depositions.  His  failure  to  do 
so  was  prejudicial  error. 

In  Smith  v.  State,  10  Okl.  Or.  544,  139  Pac. 
709,  Smith  was  indicted  on  a  charge  of  lar- 
ceny. Within  nine  days  from  the  date  the 
Indictment  was  filed  the  case  was  called  for 
trial.  °  Counsel  had  applied  for  subpceuas,  and 
bad  bad  them  served  upon  certain  witnesses 
who  in  the  meantime  had  left  tbe  jurisdiction 
of  tbe  court.   Tbe  applicatioa  for  continuance 


was  based  upon  the  ground  tbat  due  diligence 

had  been  shown  In  an  efCort  to  secure  the 
attendance  of  the  witnesses,  and,  since  they' 
had  left  the  jurisdiction  of  tbe  court,  suffi- 
cient time  to  take  tbe  depositions  had  not 
elapsed.  The  court  overruled  the  motion  for 
continuance,  and  the  trial  resulted  In  a  judg- 
ment of  conviction.  Upon  appeal  the  judg- 
ment was  reversed.  In  the  opinion  it  Is  said: 
_  "It  is  the  settled  rule  in  this  state  that  a  mo- 
tion for  continuance  is  addressed  to  the  sound 
discretion  of  the  trial  court  under  all  the  cir- 
cumstances, of  the  case,  and  its  action  thereon 
will  not  be  disturbed,  unless  an  abuse  of  discre- 
tion appears.  In  the  instant  case,  we  think  a 
clear  abuse  of  discretion  appears.  There  can  be 
no  question  but  that  the  absent  testimony  as 
set  forth  in  defendant's  affidavit  was  material 
and  indispensable  to  his  defense,  and  the  evi- 
dence adduced  on  the  trial  does  not  render  it  im- 
probable that  it  Is  true.  In  view  of  the  fact 
that  there  was  no  preliminary  complaint  filed 
against  defendant,  and  it  appeariner  that  the  in- 
dictment was  not  returned  until  more  than 
eighteen  months  after  the  alleged  offense  was 
committed,  it  would  seem  that  defendant  was  en- 
titled to  reasonable  time  to  prepare  for  trial, 
and  it  was  error  in  the  court  to  overrule  his  mo- 
tion for  a  continuance." 

In  Hopkins  v.  State,  9  Okl.  O.  104,  180 
Pac.  1101,  this  question  was  raised  on  a  mo- 
tion for  continuance  and  overruled  by  the 
trial  court.  Upon  appeal  the  judgment  of  the 
trial  court  was  affirmed  on  the  ground  that 
the  diligence  required  by  the  statute  had 
nqt  been  disclosed.    In  the  opinion  it  is  said: 

"In  tlie  affidavit  for  continuance  the  defendant 
stated  that  C.  R.  Long,  who  resided  at  Eolfe, 
Mo.,  is  a  material  witness,  and,  if  present,  would 
testify  that  on  the  day  of  the  killing  the  defend- 
ant was  at  bis  own  home  at  the  time  the  killing 
is  alleged  to  have  taken  place ;  that  defendant 
has  only  been  recently  released  from  jail ;  that 
he  has  used  every  possible  effort  to  locate  said 
witness,  and  he  has  only  been  able  to  locate  said 
witness  in  the  past  few  days ;  that  immediately 
he  caused  his  attorney  to  see  said  witness  and 
he  (tbe  said  C.  R.  Long)  has  promised  to  be  pres- 
ent at  the  next  term  of  this  court  and  testify 
and  that  he  believes  the  testimony  so  to  be  given 
to  be  true.  Evidently  the  trial  court  was  satis- 
fied that  due  diligence  was  not  shown,  and  the 
absent  witness'  promise  to  be  present  at  the  next 
term  of  court  was  simply  a  subterfuge  to  secure 
a  continuance.  If  the  defendant  had  exercised 
due  diligence,  he  could  have  procured  the  deposi- 
tion of  this  nonresident  witness  under  the  provi- 
sions of  article  17,  Procedure  Criminal.  The 
application  lacks  the  evidence  of  good  faith,  as 
well  as  that  of  due  diligence." 

The  same  question  was  raised  In  Owen  v. 
State,  12  Okl.  Cr.  — ,  163  Pac.  548.  In  the 
opinion  it  is  said: 

"When  the  case  was  called  for  trial  the  defend- 
ant filed  and  presented  a  motion  for  continuance 
based  on  the  absence  of  material  witnesses  in 
his  behalf,  without  whose  evidence  it  is  alleeed 
defendant  could  not  safely  proceed  to  trial.  His 
affidavit  for  continuance  contained  all  the  for- 
mal allegations  required  by  law,  and,  among  oth- 
ers, the  following  statements:  Tbat  Dr.  Thos. 
Shinn,  of  Tardell,  Ark.,  was  acquainted  with  de- 
fendant for  many  yeans  and  acted  as  his  physi- 
cian when  he  resided  in  the  state  of  Arkansas, 
and,  if  present,  would  testify  that  defendant's 
mother  was  subject  to  fits  of  melancholia,  and 
that  he  treated  defendant  for  a  form  of  epilep- 
sy, known  in  medicine  as  psychoepilepsy,  and 
that  the  general  effect  of  such  epileptic  condi- 
tion was  to  weaken  the  mind,  judgment,  reason. 
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and  th«  ability  to  differentiate  between  what  is 
morally  right  and  what  is  morally  wrong;  that 
Dr.  T.  J.  Shinn  of  Wagoner,  Okl.,  would  testify 
that  defendant  waa  afflicted  with  said  disease, 
which  is  a  progressive  disease  of  the  mind ; 
that  Andrew  J.  Foster  of  Moodys,  Okl.,  was 
duly  served  with  a  subpoena  to  appear  as  a  wit- 
ness, but  is  now  confined  to  bis  bed  with  fever, 
and  is  too  sick  to  attend  the  trial;  that,  if 
present,  he  would  testify  that  he  was  with  de- 
fendant in  the  fall  of  1915,  near  the  town  of 
Hulbert,  Okl.,  when  defendant  was  attacked 
by  a  spell  or  fit  of  epilepsy.  The  application  for 
continuance  was  overruled,  exception  allowed, 
and  the  trial  proceeded. 

"Counsel  for  the  defendant  contend  that:  'The 
overruling  of  the  motion  for  a  continuance  was 
a  denial  of  defendant's  constitutional  right  to 
have  compulsory  process  for  witnesses  in  his  be- 
half, and  in  contravention  of  defendant's  con- 
stitutional guaranties  within  the  meaning  of  our 
Bill  of  Rights.'  No  rule  is  more  firmly  estab- 
lished in  this  state  than  that  this  court  will  not 
reverse  a  judgment  of  the  trial  court  upon  the 
ground  that  it  refused  to  grant  a  continuance 
unless  it  appears  that  such  court  has  manifestly 
abused  its  discretion  in  refusing  it.  Howeyer, 
it  is  the  right  of  every  person  accused  of  crime 
to  have  a  fair  and  impartial  trial  and  compul- 
sory process  to  compel  the  attendance  of  his  wit- 
nesses, and  that  involves,  as  a  matter  of  course, 
the  time  reasonably  necessary  to  prepare  for 
trial,  and  to  find  and  produce  testimony  in  his 
defense.  It  is  not,  however,  a  matter  of  which 
the  defendant  can  complain  that  the  trial  is 
speedy,  if  he  has  had  time  for  preparation  and 
is  ready  for  his  defense.  Continuance  ought 
always  be  granted  when,  from  the  showing  made 
justice  requires  it,  this  to  enable  the  defendant 
'  to  procure  all  legal  and  competent  evidence  nec- 
essary for  the  fair  presentation  of  his  defense, 
if  he  has  used  due  diligence  to  obtain  the  same. 

"Under  our  Procedure  Criminal  the  defendant 
has  the  right  to  take  the  deposition  of  any  ma- 
terial witness  residing  out  of  the  state,  and  this 
only  when  an  issue  of  fact  is  joined,  upon  an 
indictment  or  information.  Section  6030,  Rev. 
Laws.  The  application  mast  be  made  upon  af- 
fidavit (section  6038,  Rev.  Laws),  and  must  be 
upon  five  days'  notice  to  the  county  attorney 
(section  6089,  Rev.  Laws).  It  is  further  pro- 
vided that  upon  a  motion  for  continuance  on 
account  of  the  absence  of  evidence,  if  the  state 
will  consent  that  on  the  trial  the  facts  alleged 
in  the  affidavit  shall  be  read  and  treated  as  the 
deposition  of  the  absent  witness,  no  continu- 
ance shall  be  granted  on  the  ground  of  the  ab- 
sence of  such  evidence.  Section  5045,  Rev. 
Laws. 

"When  a  defendant  desires  the  testimony  of  a 
witness  who  is  a  nonresident  of  the  state,  and 
therefore  not  amenable  to  the  process  of  the 
court,  he  cannot  rely  upon  such  nonresidence  of 
his  witness  as  a  cause  for  a  continuance,  un- 
less he  shows  that  he  desires  to  talte  the  deposi- 
tion of  such  nonresident  witness.  Here  the 
defendant  stated  in  his  affidavit  that  he  desired 
the  presence  of  the  nonresident  witness.  How- 
ever, technical  objections  should  not  ordinarily 
prevent  the  granting  of  a  motion  for  a  contin- 
uance, if  it  18  necessary  to  the  proper  presen- 
tation of  the  defendant's  case.  And  in  this  case 
we  think  the  county  attorney  should  have  ad- 
mitted that  the  witnesses,  if  present,  would  tes- 
tify as  stated  in  the  defendant's  alndavit,  and 
that  said  affidavit  might  be  read  and  treated  as 
the  depositions  of  the  absent  witnesses,  and, 
failing  to  do  this,  the  trial  should  have  been 
postponed  at  least  ten  days." 

[4]  In  the  case  under  consideration,  as 
has  been  stated,  counsel  for  the  accused  ex- 
hausted all  the  avenues  provided  by  law  for 
securing  the  testimony  of  the  absent  wit- 
nesses, and  oompli^  strictly  ia  every  respect 


with  the  requirements  of  the  8tatnt&  No  to- 
sue  was  made  by  counsel  for  the  state  as  to 
the  suiSciency  of  the  showing.  The  state 
stood  solely  upon  the  propositioa  that  the 
depositions  could  bare  been  taken  at  any 
time  after  the  examining  triaL  As  said  in 
the  Owen  Case,  supra,  these  depositions  could 
not  be  taken  until  after  an  issue  of  fact  was 
joined.  It  therefore  follows  that  the  contm- 
tion  of  the  state  in  the  trial  court  that  the 
depositions  couM  be  taken  at  any  time  after 
the  examining  trial  is  without  foundation. 
The  law  does  not  so  provide.  The  trial  court 
was  in  error  in  following  this  line  of  reasaa- 
ing.  It  was  his  duty  to  grant  the  continu- 
ance and  enter  proper  orders  for  the  taking 
of  the  depositions.  His  failure  so  to  do  un- 
der the  showing  made  and  under  the  facta 
disclosed  by  the  record  constitutes  reversible 
error.  The  county  attorney  refused  to  waive 
anything,  even-  the  five  days'  notice  provided 
for  by  the  statute.  This  brings  the  direct  is- 
sue before  us  as  to  whether  or  not  a  person 
accused  of  crime  can  be  arbitrarily  denied 
the  legal  right  to  secure  testimony  of  nonres- 
ident witnesses.  Unquestionably  the  right 
exists,  and  it  is  the  duty  of  this  court  to  up- 
hold the  same.  A  different  state  of  the  case 
would  be  presented  were  there  any  question 
about  the  competency  of  the  testimony  sought 
or  the  good  faith  of  the  representations  made, 
or  the  materiality  of  the  same.  A  different 
situation  would  also  be  preseilted  if  the  rec- 
ord before  ns  disclosed  that  the  testimony 
desired  was  merely  cumulatire,  and  that  the 
plaintiff  in  error  had  other  witnesses  by 
whom  the  facts  sought  to  be  obtained  by  the 
depositions  could  be  established.  No  issue 
of  this  kind  having  been  made  at  the  bearing 
before  the  trial  court  and  none  being  dis- 
closed by  the  record,  there  waa  really  no 
question  of  discretion  arising. 

[S,  8]  The  only  other  proposition  necessary 
to  discuss  is  based  upon  the  contention  that 
the  facts  discloseid  at  the  trial  do  not  support 
the  allegations  of  larceny  by  fraud,  but  that 
instead,  they  establish  the  crime  of  embezzle- 
ment if  anything.  The  information  charges, 
or  attempts  to  charge,  the  defendant  and 
two  others  with  the  larceny  of  broom  com. 
The  facts  disclosed  indicate  that  a  number 
of  people  in  Texas  county,  consigned  broom 
com  to  the  Detroit  Broom  Com  Company  at 
Kansas  City,  Mo.;  that  J.  W.  Robbertson 
was  the  person  with  whom  they  dealt  and 
who  had  charge  of  the  matter.  A  few  of  the 
shippers  went  to  the  office  of  I.  L.  Ennis  in 
Guymon  and  inquired  of  him  concerning  the 
company.  Sonw  of  these  witnesses  say  that 
be  told  them  the  company  was  all  right 
Others  say  that  he  told  them  he  had  a  tele- 
gram from  the  company  which  they  could 
have  if  they  desired,  but  none  of  them  asked 
for  the  t^egram  and  none  of  them  saw  the 
same ;  that  Robbertsmi  was  to  ship  the  broom 
com,  sell  the  same,  pay  himself  the  commis- 
aUfa  agreed  upon,  and  account  to  them  for 
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the  remainder  of  tbe  tti'oney.  The  state 
brought  Robbertson  before  the  court  to  tes- 
tify against  Ennls,  and  dismissed  this  charge 
against  him,  and  used  him  as  a  witness  In 
chief.  He  testified,  among  other  things,  that 
at  the  time  the  broom  corn  was  recelvefd  and 
at  the  time  it  was  shipped  away  none  of 
the  iwrtles  charged  with  this  offense  had 
any  Intention  to  defraud  the  owners  In  any 
manner ;  that  it  was  their  purpose  to  ship  the 
broom  com,  sell  It,  and  account  to  the  owners 
for  every  penny  due  them.  The  record  further 
discloses  that  after  the  broom  com  was  shlp- 
p«*i  to  Kansas  City,  It  was  reconslgned  under 
the  direction  of  Robbertson  and  sold,  and 
that  the  proceeds  were  recrfved  by  him  and 
another  codefendant  and  by  them  embczzleU. 
Robbertson  testified  that  Ennls  secured  a 
part  of  these  proceeds.  This,  Ennls  denies, 
saying  that  he  never  received  a  penny  of  It 
and  had  nothing  whatever  to  do  with  the 
transaction. 

In  order  to  constitute  larceny  by  fraud  the 
facta  most  show  the  existence  of  the  fraudu- 
lent purpose  and  intent  at  the  time  the  prop- 
erty was  received  from  the  owner  by  the 
taker.  If  the  property  was  received  from  the 
owner  in  good  faith  with  the  intention  exist- 
ing upon  tile  part  of  the  reoelver  at  the  time 
to  handle  the  same  in  a  lawful  manner  and 
account  fully  for  tlM  value  ttiereof  to  the 
owner,  less  the  compensation  agreed  upon, 
the  crime  of  larceny  by  fraud  would  not  ex- 
ist. Under  this  state  of  the  case.  If  the  prop- 
erty was  so  received,  and  by  the  receiver 
fraudulently  converted,  the  crime  would  be 
embezzlement  Embezzlement  differs  from 
larceny  In  that  the  original  taking  of  the 
property  was  lawful  or  with  the  consent  of 
the  owner,  while  in  larceny  the  felonious  in- 
tent must  have  existed  fX  the  time  of  the  tak- 
ing. See  15  Cyc.  488.  In  Bivens  v.  State,  6 
Okl.  Cr.  521, 120  Pac.  1033,  It  Is  said: 

"The  distinction  between  larceny,  where  the 
taking  is  by  fraud,  and  embezzlement  is  deter- 
mined with  reference  to  the  time  when  the  fraud- 
ulent intent  to  convert  the  property  to  the  tak- 
er's own  use  occurs.  In  larceny  the  criminal 
intent  must  exist  at  the  time  of  taking  the  prop- 
erty, and  it  must  be  taken  with  intent  to  deprive 
another  thereof.  If,  on  the  other  hand,  the  taker 
receives  the  property  as  a  bailment,  intending 
at  the  time  a  compliance  with  the  terms  of  the 
bailment,  or  to  conform  to  the  owner's  wishes 
concerning  the  property,  and  he  afterwards 
fraudulently  appropriates  the  property  to  his 
own  use,  intending  to  deprive  the  owner  thereof, 
the  crime  is  embezzlement." 

This  principle  was  also  laid  down  in  the 
case  of  Flohr  et  al.  v.  Territory,  14  OkL  477, 
78  Pac.  566.  A  part  of  the  language  used 
above  is  used  in  the  syllabus  of  that  case 
wherein  the  court  safd: 

"The  distinction  between  larceny,  where  the 
taking  is  fraudulent,  and  embezzlement  is  de- 
termined with  reference  to  the  time  when  the 
intent  to  wrongfully  convert  the  property  to  the 
taker's  use  occurs.  If  the  property  in  the  hands 
of  the  taker  amounted  to  a  bailment,  or  if  the 
property  went  into  the  possession  of  the  taker 


with  knbxrledge  of  the  owner  on  account  of  any 
fraudulent  representation  by  the  taker,  and 
the  taker  received  the  same,  intending  at  the 
time  of  its  receipt  to  convert  the  same  to  his 
own  use  .and  deprive  the  owner  thereof,  the 
crime  is  larceny.  If,  on  the  other  hand,  the  tak- 
er receives  the  properly  as  a  bailment  of  the 
same,  or  with  the  knowledge  and  consent  of  the 
owner,  intending  at  the  time  a  compliance  with 
the  terms  of  the  bailment,  or  to  conform  to  the 
owner's  wishes  concerning  the  property  in  his 
possession,  and  afterwards  converts  the  proper- 
ty to  his  own  use  and  fails  to  account  for  the 
same  upon  demand,  the  crime  is  embezzlement." 

The  proof  offered  In  this  case  on  the  part 
of  the  state  by  witnesses  who  consigned  the 
broom  com  upon  this  proposition  goes  to 
one  point  only,  and  that  is,  that  they  imiiulreU 
of  plaintiff  In  error,  Ennls,  whether  or  not 
the  Detroit  Broom  Com  Company  was  re- 
sponsible, and  that  he  replied  that  it  was. 
No  question  was  asked  him  concerning  the 
responsibility  of  Robbertson,  who  it  se^ns 
had  been  living  In  Texas  county  for  many 
years  and  had  been  engaged  in  the  hardware 
business  In  Tcxahoma;  nor  does  there  ap- 
pear to  have  been  any  questi<His  askeU  con- 
cerning the  responsibility  of  Rathbum  by  any 
of  those  owning  the  broom  com  Involved  in 
the  transaction.  Some  witnesses  use  the 
word  "reliable."  Considering  this  testimony, 
together  with  the  state's  witness,  Robbertson, 
that  no  purpose  existed  upon  the  part  at 
himself  nor  any  of  his  associates  to  unlawful- 
ly deprive  the  owners  of  the  broom  com  of 
their  property  at  the  time  the  same  was  re- 
ceived, and  shipped,  the  case  falls  short  of 
necessary  proof  to  establish  larceny  by  fraud. 
That  there  was  a  crime  committed  there  can 
be  no  VV}ubt,  but  that  crime,  under  the  record, 
was  embezzlement  and  not  larceny  by  fraud. 

For  the  reasons  indicated,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  cause  re- 
manded to  tlie  district  court  of  Texas  county. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


SMITH  V.  STATE.    (No.  A-28ei.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 
11,  1017.) 

(Byllabut  by  the  Court.) 

CRmiNAL  Law  'S=>H31(5)— Appbaj>-E8capk 
FROM  Custody— DisMissAu 
Where  a  defendant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  this  conrt 
will  not  consider  his  appeal,  unless  defendant  is 
where  he  can  be  made  to  respond  to  any  judg- 
ment or  order  which  may  be  rendered  in  the 
case.  And  where  a  defendant  makes  his  escape 
from  the  custody  of  the  law  and  becomes  a  fu- 
gitive from  justice,  the  appeal  will  be  dismissed. 

Appeal  from  County  Court,  Oklahoma 
County;   William  H.  Zwlck,  Judge. 

Ernest  Smith  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  api>eals.  Appeal 
dismissed,  and  cause  remanded. 


^sFor  otberxiases  see  same  topic  and  KEY-NUMBES  In  all  Key-Numbered  Digests  and  Indexu 
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D.  S.  Levy  and  Loyal  J.  Miller,  both  of 
(Mdalioma  City,  tor  ^alntifl  In  error.  B. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

DOriiE,  P.  J.  The  plalnUff  in  error, 
Ernest  Smith,  was  convicted  in  the  county 
court  of  Oklahoma  county  upon  an  informa- 
tion charging  that  he  did  have  in  his  posses- 
sion Intoxicating  liquors  with  the  intent  to 
sell  the  same.  On  the  29th  day  of  June,  1916, 
he  was  sentenced  to  be  confined  in  the  county 
Jail  of  Oklahoma  county  for  a  period  of  six 
months  and  to  pay  a  fine  of  $500  and  costs. 
From  which  Judgment  and  sentence  an  ap- 
peal was  perfected  by  filing  In  this  court  on 
October  26,  1916,  a  petition  In  error  with 
case-made. 

A  motion  to  dismiss  the  appeal  has  been 
filed  by  the  Attorney  Creneral,  which,  omit- 
ting the  formal  parts,  is  as  follows: 

"Defendant  in  error  wonld  further  show  that 
subsequent  to  the  conviction  in  canse  No.  4204 
in  the  county  court  of  Oklahoma  county,  as 
hereinbefore  stated,  the  plaintiff  was  a^ain 
charged  with  the  violation  of  the  prohibitory 
laws  of  the  state  of  Oklahoma,  and  was  on  the 
Ist  day  of  August,  1917,  tried  before  a  jury 
in  said  county  court  on  said  charge,  and  a  ver- 
dict of  guilty  again  rendered  against  plaintiff  in 
error.  Smith,  the  punishment  being  left  to  the 
court,  upon  which  said  verdict  the  county  court 
did,  on  the  15th  day  of  August,  1917,  sentence 
the  said  Ernest  Smith  to  Bix  months  in  jail  and 
to  puy  a  fine  of  $500;  that  thereafter,  and  in 
pursuance  of  said  last  judgment  and  sentence 
the  plaintiff  in  error  was  committed  to  jail,  and 
was  from  said  jail  taken  to  the  county  road  to 
there  work  out  the  said  judgment  and  sentence 
pursuant  to  law;  that  on  August  25,  1917,  while 
m  the  custody  of  Mike  Casey,  the  duly  constitut- 
ed superintendent  of  the  road  gang  and  deputy 
sheriff  of  Oklahoma  county,  the  said  plaintiff  in 
error,  Ernest  Smith,  did  in  the  nighttime  break 
away  from  the  said  road  camp  and  did  leave  the 
same,  and  has  departe<l  the  jurisdiction  of  this 
court,  and  since  said  time  has  been  a  fugitive 
from  justice,  the  manner  of  his  escape  being 
set  forth  in  full  and  shown  in  the  affidavit  of  the 
said  Mike  Casey  hereto  attached;  that  by  rea- 
son of  the  said  plaintiff  in  error,  Ernest  Smith, 
now  being  a  fugitive  from  justice,  the  defendant 
in  error  asks,  under  the  well-established  rule  on 
this  court,  that  his  appeal  herein  pending  on 
said  first-named  conviction  be  dismissed  by  rea- 
son of  his  being  a  fugitive  from  justice,  and  that 
a  mandate  issue  from  this  court  to  the  court 
clerk  of  Oklahoma  county,  Okl." 

Attached  to  said  motion  are  the  affidavits 
of  H.  D.  Grant,  underslierlft  of  Oklahoma 
county,  .and  Mike  Casey,  superintendent  of 
Boad  Gang  No.  1,  Oklahoma  county,  to  the 
effect  that  the  said  Ernest  Smith,  without 
permission  or  consent,  broke  away  from  the 
guards  and  left  said  road  gang  on  tlie  25th 
day  of  August,  1917,  and  that  since  said 
time  he  has  been  a  fugitive  from  Justice. 

We  are  of  the  opinion  that  this  case  comes 
within  the  rule  declared  by  this  court  in  nu- 
merous decisions  that  this  court  will  not 
.consider  an  appeal,  unless  the  plaintiff  in 
error  is  where  he  can  be  made  to  respond  to 
any  Judgment  or  order  which  may  be  render- 
ed in  the  case,  and  where  the  plaintiff  in  er- 
ror makes  his  escape  from  the  custody  of  the 


law  and  Is  at  large  as  a  fugitive  from  Justice 
this  court  will,  on  motion,  dismiss  the  appeal. 
Belcher  v.  State,  9  Okl.  Cr.  50,  130  Pac.  515. 
The  motion  to  dismiss  the  appeal  herein  Is 
therefore  sustained,  the  appeal  dismissed,  and 
the  cause  remanded  to  the  trial  court. 

ABMSTBONG  and  MATSON,  JJ.,  concur. 


WIBZOREK  T.  FBBBIS.     (L.  A.  8815.) 
(Supreme  Court  of  California.    Oct.  19,  1917.) 

1.  Appeal  ano  Error  «=>1002  —  Review  — 

CONFLIOTIiS'O  EVIDKKCE. 

Where  the  evidence  substantially  supported 
the  verdict,  the  Supreme  Court  could  not  dis- 
turb it  because  of  contradictions  In  the  testi- 
mony. 

2.  Appeai,  akd  Ebrob  ^3882(12)— Review- 
Invited  Ebrob. 

Where,  in  an  action  for  the  death  of  a  per- 
son struck  by  an  automobile,  though  the  an- 
swer limited  the  affirmative  defense  to  the  plea 
that  the  accident  was  paused  exclusively  by  the 
negligence  of  deceased,  this  position  was  aban- 
doned and  the  case  tried  on  the  theory  that 
contributory  negligence  was  in  issue  and  defend- 
ant invoked  instructions  on  this  issue,  he  could 
not  complain  that  the  court  charged  thereon. 

3.  Municipal  Cobpobations  «=»70«(8)  —  In- 

JUBIES  ON    StBEETS— INSIBUCTIONS. 

In  an  action  for  the  death  of  a  child  struck 
by  an  automobile,  it  was  not  error  to  charge 
that  defendant's  claim  of  contributory  negli- 
gence on  the  part  of  the  deceased  child  presup- 
posed the  eristence  of  negligence  on  the  part  of 
defendant  especially  where  from  the  charge  as 
a  whole  the  jury  must  have  understood  its  im- 
port and  purpose. 

4.  Municipal  Cobpobations  ®=»705(10)— In- 
juries ON  Streets— CosTBiBUTOBY  Negli- 

GENCE. 

A  pedestrian  crossing  a  street  has  a  right 
to  assume,  until  the  contrary  reasonably  ap- 
pears, that  drivers  of  automobiles  will  keep  • 
reasonable  lookont  ahead  and  exercise  ordinary 
care  to  avoid  causing  him  Injury,  but  is  bound 
generally  to  look  after  his  own  safety,  and 
when  crossing  a  highway  where  vehicles  are  to 
be  looked  for  must  use  due  care  and  caution  to 
see  that  he  is  not  in  danger. 

6.  Death  €=»58(2)  —  Bubden  of  PBOor  — 
AuouKT  OF  Loss. 
In  an  action  for  the  death  of  a  child  6^ 
years  old,  proof  of  the  cost  of  his  care,  main- 
tenance, and  schooling,  his  probable  future  earn- 
ings and  the  pecuniary  advantages  which  the 
parents  might  have  enjoyed,  was  not  necessary 
to  support  a  recovery,  as  such  proof  is  in  its 
nature  impossible  in  the  case  of  a  child  of 
tender  years. 

6.  Appeal  and  Error  «=»1004(1)— Review— 
excessivgness  of  damages. 
While  the  power  of  the  Supreme  Court  over 
excessive  damages  exists  onl.v  when  the  facts  are 
such  that  the  excess  appears  as  a  matter  of 
law,  or  is  such  as  to  suggest  at  first  blush  pas- 
sion, prejudice,  or  corruption,  if  the  amoimt  of 
damages  is  obviously  so  disproportionate  to  the 
injury  proved  as  to  Justify  the  conclusion  that 
the  verdict  is  not  the  result  of  the  cool  and  dis- 
passionate discretion  of  the  jury,  the  verdict 
must   be   held   excessive. 
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WIEZOBEK  V.  PBRRIS 


235 


7.  Death  $=>99(3)  —  Excessive  Dauages  — 
Death  of  Child. 
A  verdict  of  ?10,000  for  the  death  of  a  child 
6%  years  old  was  excessive  where  there  waa 
no  showing  of  special  damage  or  anything  to 
show  that  the  pecuniary  value  of  the  child  to 
bis  parents  would  have  been  any  greater  than 
that  of  the  ordinary  boy  of  bis  age. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  Martin  Wlezorek  against  Ralph 
Ferris.  From  a  Judginent  for  plaintiff,  de- 
fendant appeals.    Reversed. 

PauO  W.  Sdienck,  Joseph  Citron,  and  Rich- 
ard Kittr^le,  all  of  Los  Angeles,  for  appel- 
lant Morton,  Hollzer  &  Morton,  of  Los  An- 
geles, for  respondent. 


LAWLOR,  J.  Plaintiff  brought  this  action 
under  section  376  of  the  Code  of  Civil  Pro- 
cedure to  recover  damages  for  the  death  of 
Mleczyslaw  WIeaorek,  his  <mly  child,  a  boy 
<»r  6%  years  of  age,  who  was  run  down  and 
WHed  by  the  defendant's  automobile.  The 
Judgment  entered  upon  the  verdict  was  for 
$10,000.  A  \vltness,  who  had  been  driving  an 
automobile  ahead  of  appellant's  on  the  occa- 
sion of  the  accident,  saw  deceased,  as  he 
started  to  cross  Ninth  street  In  the  city  of 
Jjoa  Angeles,  pau.se  in  front  of  a  truck  stand- 
ing alongside  of  the  curb  to  let  the  witness 
drive  by.  Immediately  afterwards  the  truck 
commenced  to  move,  and  deceased  was  seen 
to  run  forward  Into  the  street  where  be  was 
struck  by  appellant's  antomoUle,  which,  as 
several  witnesses  testified,  was  traveling  at  a 
lilgli  rate  of  speed  close  behind  that  of  the 
first  machine. 

The  defense  was  in  part  based  upon  the 
theory  that  the  damage  to  plaintiff  was  the 
result  of  an  unavoidable  accident  Much 
of  the  evidence  of  the  defense  was  to  this  ef- 
fect Appellant  himself  testified  that  he  was 
traveling  "at  not  more  than  15  miles  an 
bonr"  at  the  time  of  the  collision,  and  that 
irben  "the  little  boy  came  mnniug  from  in 
front  of  the  truck  •  •  ♦  there  wasn't  a 
possible  chance  to  get  away  from  striking 
talm."  But  the  evidence  tending  to  establish 
defendant's  negligence  Is  sufficiently  con- 
vincing to  support  the  verdict.  It  shows  that 
appellant  was  actually  traveling  very  fast; 
that  as  he  neared  the  truck  he  swerved  to 
the  left  to  pass  it  by ;  that  thereupon  seeing 
tlie  boy  in  a  position  of  danger  he  suddenly 
made  some  effort  to  dodge  him,  but  notwith- 
standing the  immediate  application  of  the 
brakes  dragged  him  about  36  feet  beyond  the 
point  of  coUislan.  Indeed,  there  is  testimo- 
ny that  defendant  and  the  driver  of  the  au- 
tomobile wMcb  had  first  passed  the  boy  were 
racing  along  Ninth  street  at  about  35  miles 
an  tt^nr,  concededly  a  dangerous  and  exces- 
sive rate  of  speed.  As  is  admitted  by  the 
pleadings,  the  maximum  speed  permitted  by  I 


the  city  ordinance  was  only  20  miles  per 
hour. 

[1]  Witnesses  for  defendant  testified  that 
deceased  was  a  boy  erf  a  reckless  and  ven- 
turesome disposition,  who  was  allowed  to 
play  ball  and  Jackstones  on  the  streets,  and 
to  climb  on  the  back  of  passing  wagons.  'I'hat 
his  parents  were  very  poor  people  who  work- 
ed by  the  day,  the  father  as  a  cabinet  maker 
and  the  mother  as  a  laundress,  and  that  the 
child  was  left  in  the  charge  of  a  Mrs.  Anna 
Whypyhowskl,  one  of  their  neighbors,  who 
was  ordlnarUy  not  very  diligent  in  look- 
ing after  her  charge,  is  quite  clear.  But 
it  does  not  api)ear  that  the  accident  was 
proximately  caused  by  any  neglect  of  Mrs. 
Whypyhowskl,  or  by  the  negligence  or  care- 
lessness of  the  deceased  child,  at  the  par- 
ticular time  of  the  collision.  The  evidehce, 
as  submitted,  is  sufficient  to  support  the 
verdict  of  the  jury  that  on  that  occasion 
he  was  exercising  such  reasonable  care 
of  his  own  safety  as  a  child  of  his  age 
and  capacity  under  similar  circumstances 
would  ordinarily  exercise.  He  was  not  then 
playing  on  the  street,  but  having  Just  ccxn- 
pleted  an  errand  for  Mrs.  Whypyhowskl,  was 
crossing  the  street  to  jc^n  some  of  his  boy 
friends  at  play  In  a  vacant  lot.  As  in  most 
Instfincea  where  certain  witnesses  of  the 
transaction  attempt  to  describe  it,  the  testi* 
raony  regarding  the  accident  contains  many 
contradictions,  but  as  the  evidence  substan- 
tially supports  the  verdict,  we  cannot  disturb 
it  on  that  ground. 

[1, 3]  Although  appellant  had  introduced 
evidence  to  show  negligence  on  the  part  of 
the  deceased  boy  and  had  asked  for  a  num- 
ber of  instructions  upon  the  law  of  contrib- 
utory negligence,  which  were  given,  he  now 
contends  that  the  court  erred  In  instructing 
that  "the  defendant's  claim  of  contributory 
negligence  on  the  part  of  the  deceased  child 
presupposes  the  existence  of  negligence  on  the 
part  of  defendant.  •  •  •  "  It  is  first  claim- 
ed that  the  Instruction  had  no  proper  place 
in  the  case  for  the  reason  that  the  pleadings 
raise  no  issue  of  contributory  negligence. 
True,  the  answer,'  after  specifically  denying 
the  allegations  of  the  complaint  concern- 
ing defendant's  alleged  negligence,  limits  the 
n/firmatlve  defense  to  the  plea  that  the  acci- 
dent was  caused  exclusively  by  the  negligence 
of  the  boy.  This  position,  however,  was 
abandoned  by  appellant,  and  the  case  tried 
upon  the  theory  that  contributory  negligence 
was  in  issue.  He  cannot  now  be  heard  to 
complain  that  the  court  gave  Instructions  on 
an  Issue  which  he  had  Introduced  into  the 
trial,  and  upon  which  he  Invoked  Instruc- 
tions. Under  the  Issues  as  presented,  there- 
fore, the  Jury  was  entitled  to  find  not  only 
that  the  proximate  cause  of  the  death  of  de- 
ceased was  either  the  defendant's  negligence 
or  the  negligence  of  the  deceased  child,  but 
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alao  the  Joint  or  coexisting  negligence  of  both 
himself  and  defendant.  That  contributory 
negligence  must  as  matter  of  law  be  predi- 
cated upon  the  existence  of  negligence  on  the 
part  of  defendant  is  freely  conceded.  In  fact, 
an  Instruction  containing  Identically  the  same 
language  has  received  the  approval  of  this 
court.  Llnforth  v.  S.  F.  Gas  &  Elec.  Co.,  156 
Cal.  58,  66,  103  Pac.  320,  19  Ann.  Cas.  1230. 
But  appellant  argues,  In  the  light  of  the  dis- 
senting opinion  In  Mulholland  v.  Western  Gas 
Constructing  Co.,  21  Cal.  App.  44,  131  Pac. 
110,  113,  that  such  an  Instruction  In  effect 
Informed  the  Jury  that  he  had  directly  ad- 
mitted his  own  negligence,  and  that  therefore 
the  single  remaining  Issue,  notwithstanding 
he  had  Interposed  other  defenses,  was  the 
question  of  deceased's  contributory  negli- 
gence. Regarding  the  instruction  as  simply 
pertaining  to  the  Issue  of  contributory  negli- 
gence, we  find  no  objection  to  It.  And  that 
the  Jury  must  so  have  understood  its  Import 
and  purpose  seems  clear  from  a  study  of  the 
instructions  as  a  whole.  There  is  no  merit 
to  the  point  that  the  Jury  was  erroneously 
instructed  upon  the  rule  of  preponderance  ot 
evidence. 

[4]  The  law  is  well  settled  that  a  pedes- 
trian crossing  a  street  has  a  right  to  assume, 
until  the  contrary  reasonably  appears,  that 
drivers  of  automobiles  will  keep  a  reason- 
able lookout  ahead  and  exercise  ordinary  care 
to  avoid  causing  him  injury.  The  pedestrian 
likewise  is  bound  generally  to  look  after  his 
own  safety,  and  in  that  b^alf  a  duty  Is  im- 
posed upon  him,  when  crossing  a  highway 
where  vehicles  are  to  be  looked  for,  to  use 
due  care  and  cantl<n  to  see  that  he  is  not 
In  danger.  Scott  v.  San  Bernardioo  Valley, 
etc.,  Co.,  152  Cal.  604,  93  Pac.  677.  We  And 
this  general  rule  is  fully  covered  by  the  in- 
structions, and  the  criticism  made  in  that  be- 
half by  apiiellant  is  without  merit 

[6]  The  main  ground  urged  for  reversal 
is  that  the  verdict  is  excessive.  Our  atten- 
tion Is  called  to  the  fact  that  the  evidence 
at  the  most  merely  shows  that  the  deceased 
was  a  healthy  child,  both  physically  and 
mentally,  and  of  a  loving  and  dutiful  dlspo- 
idtlon  towards  his  parents.  No  evidence  w^as 
Introduced  regarding  the  cost  of  his  care, 
maintenance,  and  schooling,  his  probable  fu- 
ture earnings  and  the  pecuniary  advantage 
which  the  parents  might  have  enjoyed  had  he 
been  spared  to  them.  But  where,  as  here, 
the  child  is  of  tender  years,  such  proof  is  in 
Its  nature  impossible,  and  therefore  not  re- 
quired. It  was  said  in  Houghkirk  v.  Presi- 
dent, etc.,  D.  &  H-  C.  Co.,  92  N.  T.  219,  44 
Am.  Rep.  370,  an  action  for  the  death  of  a 
six  year  old  girl,  wherein  the  maximum  sum 
fixed  by  statute  was  recovered: 

"The  evidence  showed  that  she  was  about  six 
years  old:  an  only  child;  bright,  intelligent, 
and  Iiealthy,  and  the  dauphter  of  a  market 
gardener.  This,  and  the  circumstances  of  her 
death,  constituted  the  only  proof  bearing  on  the 


question  of  damages,  and  which  served  as  a 
basis  for  the  ^'udgment  of  the  jury  in  estimat- 
ing the  pecuniary  loss  suffered  by  the  next  of 
kin.  •  •  *  The  age  and  sex,  the  genera} 
health  and  InteUigMice  of  the  person  killed,  the 
situation  and  condition  of  the  survivors  and 
their  rdation  to  the  deceased,  these  elements 
furnish  some  basis  for  judgment.  That  it  is 
slender  and  inadequate  is  true;  •  •  ♦  but  it 
is  all  that  is  possible,  and  while  that  should 
be  given,    •    ♦    •    more  cannot  be  required." 

See,  also,  Whltmer  v.  m  Paso  &  S.  W.  Co., 
201  Fed.  193,  198,  119  C.  O,  A.  637;  Little 
Rock,  etc,  Ry.  Co.  v.  Barker,  39  Ark.  491, 
611;  City  of  Chicago  v.  Hesing,  Adm'r,  83 
HI.  204,  25  Am.  Rep.  378;  A.,  T.  &  S.  F.  Ry. 
Oo.  T.  Fajardo,  74  Kan.  314,  86  Pac.  SOI,  6 
L.  R.  A.  (N.  S.)  681;  Gorham  v.  N.  Y.  O.  & 
H.  R.  R.  Co.,  23  Hun  (N.  Y.)  449. 

The  Jury,  upon  being  Instructed  that  "sudi 
damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  Just"  (Code 
Civ.  Proc.  I  377),  were  duly  cautioned  that 
the  verdict  "mast  be  limited  to  such  amount, 
if  any,  •  •  •  as  plaintiff  has  suffered 
financially  by  reas<«  of  the  death  of  his 
child."  Other  instructions  explained  that 
among  the  circumstances  to  be  considered 
was  the  loss,  if  any,  of  the  comfort,  society, 
and  protection  of  the  deceased  child.  Bond 
V.  United  Railroads,  169  Cal.  277,  113  Pac. 
366,  48  L.  R.  A.  (N.  S.)  687,  Ann.  Cas.  1912C. 
60;  Bergen  v.  Tulare  County  Power  Co.,  173 
Cal.  709,  719,  161  Pac.  260.  See,  also.  Miller 
V.  Southern  Pacific  Co.,  266  Mo.  19,  178  S. 
W.  886,  891. 

[6,  7]  In  every  case  of  this  character  the 
soundness  of  the  verdict  must  be  determined 
by  its  own  peculiar  facts  and  circumstances. 
It  is  true,  also,  as  said  in  Bond  v.  United 
Railroads,  supra,  that  "our  power  over  exces- 
sive damages  exists  only  when  the  facts  are 
such  that  the  excess  appears  as  a  matter  of 
law,  or  Is  such  as  to  suggest  at  first  blush, 
passion,  prejudice,  or  corruption  on  the  part 
of  the  Jury  [citing  cases].  Practically,  the 
trial  court  must  bear  the  whole  responsibility 
in  every  case."  But  if  "the  amount  of  the 
damages  is  obviously  so  disproportionate  to 
the  injury  proved  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  the  cool 
and  dispassionate  discretion  of  the  jury" 
(Morgan  v.  Southern  Pac.  Co.,  96  Cal.  510, 
30  Pac.  603,  IT  L.  R.  A.  71,  29  Am.  St.  Rep. 
143),  the  verdict  must  be  held  excessive.  We 
are  of  the  opinion  that  the  award  of  $10,000 
In  this  case  is  excessive.  There  was  no  aver- 
ment or  proof  of  special  damage,  nor  any- 
thing to  show  that  the  pecuniary  value  of  the 
child  to  his  parents  would  have  been  any 
greater  than  that  of  the  ordinary  boy  of  his 
age.  For  a  number  of  years  to  come  he 
would  have  been  a  source  of  expense  to  them ; 
his  pecuniary  value  to  his  parents  after  that 
could  by  no  permissible  rule  of  compensation 
have  equaled  the  award  made  by  the  jury. 
Even  conceding  that  the  child  would  have 
been  of  help  to  his  parents  after  minority, 
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whidi  l8  only  conjectural,  the  rerdlct  Is  still 
exceselve. 

For  this  reason,  tbe  Judgment  must  be  re- 
versed.    So  ordered. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


WAGGONEB  t.  STATE.     (No.  A-3128.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 
12,  1917.) 

(Si/Uabut  Sy  the  Court.) 

1.  Cbikinai.  Law  «=>1004— AppEAif— Procb- 
dube. 

An  appeal  may  be  taken  by  the  defendant, 
M  a  matter  of  right,  from  a  judgment  of  con- 
viction, but  the  manner  of  taking  and  perfecting 
snch  appeal  is  a  proper  matter  of  legislative  con- 
trol. 

2.  Cbiminai,  Law   <3=»10'75—Apfbai/— Costs. 
Costs. 

The  plaintiff  in  error  having  failed  to  pay  to 
the  clerk  the  statutory  $15  advance  fees,  and 
having  failed  and  refused  to  file  the  proper  af- 
fidavit showing  that  he  is  without  means,  and  by 
reason  of  liis  poverty  unable  to  pay  the  costs  of 
the  appeal,  a  motion  to  dismiss  will  be  sua- 
taine^ 

Appeal  from  District  Court,  Washita  Coun- 
ty;   James  B.  CuUlson,  Judge. 

W.  H.  Waggoner  was  conrlcted  of  bur- 
glary, and  he  appeals.    Appeal  dismissed. 

Smith,  Jones  &  Smith,  6t  Cordell,  for 
plaintiff  In  error.  The  Attorney  General 
and  R.  McMillan,  Asst  Atty.  Gen.,  for  tbe 
State. 

DOYLE,  P.  J.  The  plaintiff  In  error,  W. 
H.  Waggoner,  was  convicted  In  the  district 
court  of  Washita  county  upon  an  informa- 
tion diarglng  burglary  of  the  Kom  State 
Bank  by  the  use  of  explosives,  and  his  pun- 
ishment assessed  at  Imprisonment  in  the 
penitentiary  for  the  term  of  25  years.  In 
pursuance  of  the  verdict,  on  the  13th  day 
of  October,  1916,  Judgment  was  rendered. 
From  this  Judgment  and  sentence  an  appeal 
▼as  attempted  to  be  taken  by  filing  in  this 
court  on  March  21,  1917,  a'  petition  in  error 
with  case-made. 

The  Attorney  General  moved  the  dismissal 
of  the  appeal  fo*r  the  reason  that  the  plain- 
tiff in  error  had  not  paid  to  the  clerk  the 
$15  advance  fees,  or  had  not  in  Ueu  of  such 
payment  filed  a  proper  affidavit  showing  that 
he,  plaintiff  In  error.  Is  a  poor  person  who 
by  reason  of  his  poverty  is  unable  to  make 
the  statutory  deposit  or  pay  the  costs  of  the 
appeal. 

Counsel  for  plaintiff  in  error  in  response 
to  the  motion  in'  open  court  stated  that  the 
plaintiff  in  error  had  refused  to  sign  an  affi- 
davit in  proper  form. 

[1,  ri  In  Claraday  v.  State,  9  Okl.  Or.  652, 
132  Pac.  601,  It  was  held  that : 


"A  poor  person,  one  who  la  without  means  with 
which  to  pay  coats,  and  who  is  unable  to  pro- 
cnre  the  means  from  friends  or  relatives,  by 
filing  a  proper  affidavit  and  making  a  satisfac- 
tory showing  is  permitted  to  appeal  without  the 
payment  of  costs:" 

— «nd  further  held  that: 

"The  right  to  appeal  is  subject  to  reasonable 
statutory  regulations.  Such  right  does  not  con- 
template an  appeal  for  delay  or  at  the  expense 
of  the  people,  except  in  the  case  of  paupers." 

See,  also,  W^ainwright  v.  State,  11  Okl. 
Cr.  547,  149  Pac.  914. 

It  follows  that  the  motion  on  the  part  of 
the  state  to  dismiss  this  appeal  should  be 
sustained;    and  it  is   so  ordered. 

ABM8TBON0  and  MATSON,  JJ.,  concnr. 


STEGGBLL  v.  SALT  I/AKE  &  U.  R.  CO. 

.  (Na  3032.) 

(Supreme  Court  of  Utoh.     Aug.  1,  1917.) 

1.  Rahkoads  «s»377— Pkbsons  on  Track— 
Duty  of  Train  Oferatobs. 

The  operators  of  a  train  have  a  right  to  a«^ 
Bume  that  a  person  of  mature  years,  sonnd  of 
body  and  mind,  who  is  walking  on  the  track,  on 
a  bright  day,  with  an  unobstructed  view,  toward 
the  rapidly  approaching  train,  which  on  his  en- 
tering on  the  track  was  more  than  a  mile  away, 
will  see  and  hear,  as  is  his  duty,  the  approach- 
ing train,  and  will  be  timely  in  removing  him- 
self to  a  place  of  safety. 

2.  Neoligknck     «=>136(9)  —  Contributobt 
Neoligencb— Question  fob  Coubtt. 

Where  there  is  but  one  reasonable  inference 
to  be  drawn  from  the  facts  and  circumstances 
disclosed  by  the  testimony,  namely,  that  the  ao- 
cident  was  solely  and  primarily  due  to  deceased's 
contributory  negligence,  without  opportunity  on 
defendant's  part,  in  time  to  have  avoided  the 
accident,  contributoi?  negligence  becomes  a  Ques- 
tion for  the  cooirt,  and  is  not  within  the  province 
of  the  Jury.i 

Appeal  frwn  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  Alvina  Steggell  against  the  Salt 
Lake  &  Utah  Ballroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Moore,  Mitchell  &  Maglnnis.  of  Salt  Lake 
City,  for  appellant.  S.  A.  King,  of  Salt  Lake 
City,  for  respondent. 

CORB^MAN,  J.  This  was  an  action  brought 
by  plaintiff  to  recover  damages  for  the  death 
of  her  husband,  alleged  to  have  been  caused 
by  the  defendant's  negligence.  Trial  was 
bad  to  a  Jury,  resulting  in  a  Judgment  for 
plaintiff.     Defendant  appeals. 

The  complaint,  in  substance,  alleges  the 
corporate  existence  of  the  defendant;  that 
at  all  times  mentioned  therein  the  defendant 
was  engaged  In  operating  a  railroad ;  that 
while  Alfred  Steggell,  the  husband  of  the 
plaintiff,  was,  on  the  25th  day  of  September, 


>  Jobaaon  v.  R.  O.  Ry.,  19  Utah.  77,  S7  Pac.  17 : 
Holland  v.  O.  S.  L.  R.  R.  Co.,  26  Utah,  209,  72  Pac. 
940;  Wilkinson  v.  O.  S.  L.  R.  R.  Co.,  35  Utah,  110. 
99  Pac.  466. 
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1914,  returning  from  his  work  at  Lehi  sugar 
factory  to  his  bome  In  American  Fork  City, 
along  the  public  highway  upon  which  the 
railroad  track  of  the  defendant  had  been  law- 
fully laid,  he  was  met  by  one  of  defendant's 
trains  while  walking  upon  a  used  footpath 
between  the  rails  of  defendant's  track,  and 
mn  over  and  killed ;  that  the  train  was  be- 
ing operated  at  a  high  and  dangerous  rate 
of  speed,  without  the  ringing  of  a  bell,  blow- 
ing of  a  whistle,  or  the  giving  of  other  warn- 
ing of  approach ;  that  the  acts  of  defendant 
were  careless,  wanton,  and  negligent,  and 
with  reasonable  diligence  on  the  part  of  the 
defendant  the  accident  would  not  have  hap- 
pened. The  answer  denies  all  liability  for 
the  accident,  through  negligence  or  otherwise, 
and  affirmatively  alleges  trespass  and  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. 

The  testimony  given  at  the  trial,  bAfly 
stated,  shows,  without  conflict  that  Alex- 
ander Steggell,  the  husband  of  plaintiff,  prior 
to  his  death,  lived  in  American  Fork  City, 
and  had  been  employed  at  the  Lehi  sugar  fac- 
tory, about  3  mUes  westerly  from,  his  home  in 
American  Fork  City.  The  defendant  owned 
and  operated  an  electric  railroad  running 
from  Salt  Lake  City  to  Proyo.  Between  the 
sugar  factory  and  American  Fork  City  the 
defendant's  track  was  laid  upon  a  public 
highway,  and  the  main-traveled  road  from 
the  sugar  factory  to  American  Fork  City,  go- 
ing east,  runs  parallel  to  the  defendtfbt's 
track  on  the  south  side  to  a  point  about  one- 
half  mile  west  of  the  central  portion  of  Amer- 
ican Fork  City,  where  it  crosses  defendant's 
track  to  the  north  side,  and  then  again  runs 
parallel  to  defendant's  track  through  Ameri- 
caij  Fork  City.  At  the  place  of  the  accident 
there  was  a  slough  on  each  side  of  defend- 
ant's traqk.  North  of  the  track  the  slough 
came  to  the  end  of  the  ties.  South  of  the 
track  was  a  dry  wagon  road  within  a  foot  or 
18  inches  of  the  railroad  ties,  and  Just  be- 
yond the  wagon  road  was  the  south  slough. 
On  the  day  of  the  accident  the  deceased  had 
left  the  sugar  factory  for  his  home,  walking 
east  toward  American  Fork  City  along  de- 
fendant's track.  The  track  was  unobscured 
and  ran  in  a  strtEilght  line,  practically  due 
east  and  west  on  a  1  or  1%  per  cent,  grade, 
from  the  east  Itie  defendant'^  train  was 
running  west  from  American  Fork  City,  and 
consisted  of  two  cars,  a  motorcar,  being  a 
flat  car  with  a  motor  and  a  cab  on  the  rear 
or  west  end,  and  a  tower  car,  also  a  flat  car, 
with  a  tower  built  upon  the  top  of  uprights 
some  distance  apart,  with  cross-arms.  The 
train  was  running  at  about  25  or  30  miles  per 
hour,  the  tower  car  to  the  front  the  motorcar 
io  the  rear,  of  the  train.  The  trainmen  ob- 
served the  deceased  Approaching  on  the  track 
from  the  west  for  a  distance  of  about  a  haU 
mile,  and  continued  to  observe  him  until  be 
was  stmek  by  the  train.  No  attempt  was 
made  to  check  the  speed  or  stop  the  train  un- 


til after  it  was  too  late  to  avoid  striicing  the 
deceased.  At  the  time  of  the  accident  the 
deceased  was  39  years  of  age,  in  good  health, 
strong  and  able-bodied,  with  the  exception 
that  his  eyes  were  somewhat  affected  through 
the  lime  used  at  the  factory  where  he  was 
working,  but  his  eyesight  and  hearing  were 
good,  and  generally  he  was  possessed  of  all 
his  faculties.  On  the  public  road  close  be- 
hind the  deceased*  were  several  of  his  fellow 
workmen  in  vehicles,  who  had  observed  the 
deceased  walking  on  the  track  and  the  train 
approaching  him.  The  deceased  had  his  hat 
pulled  down,  as  if  to  shade  his  eyes  from  the 
rising  sun..  They  shouted  at  him.  He  turned 
his  bead,  looked  back  toward  them,  threw  up 
his  hand,  and  was  almost  instantly  struck  by 
the  train  and  killed. 

Irving  Rltchlns,  a  witness  on  behalf  of  the 
plaintiff,  testified  that  at  the  Hme  of  the  ac- 
cident he  and  Edward  Bobinson,  also  a  wit- 
ness in  plaintiff's  behalf,  were  riding  in  a 
buggy  on  their  way  to  American  Fork ;  that 
when  he  first  saw  the  deceased  he  was  about 
3  poles  ahead  of  them,  and  they  were  watch- 
ing him  all  the  time.    He  testified: 

"I  did  not  realize  Mr.  SteggeU  was  in  danger 
until  he  was  pretty  dose.  He  waa  walking 
with  his  head  down  pretty  low.  That  was  hU 
customary  way  of  walking.  With  his  head  so 
low  that  he  couldn't  see  anything,  just  the 
ground  in  front  of  him.  He  always  had  bia  hat 
down  kind  of  low  on  his  forehead.  I  didn't  call 
out, a  warning  because  I  thought  he  would  step 
off  the  track ;  because  I  thouRht  he  would  see 
the  train  and  step  off  the  tradk  I  did  not  try 
to  warn  him,  and  until  I  saw  he  was  not  going 
to  get  off.  I  was  watching  him  and  Uie  train.  It 
was  clSar  weather." 

Edward  Bobinson,  a  witness  for  the  plain- 
tiff, testified:. 

"Mr,  Bitching,  who  just  testified,  rode  with 
me  In  a  single  buggy  when  we  left  the  factory 
that  morning.  I  first  saw  Mr.  SteggeU  ahead 
of  us,  walking  up  tbe  railrocu]  track  of  the  Orem 
Company  about  50  rods  ahead.  I  saw  the  train 
up  In  town.  About  a  block  from  the  depot  I 
could  see  fhe  train  all  the  time.  We  were  about 
115  feet  behind  Mr:  SteggeU  whoi  he  was 
struck.  I  never  noticed  the  train  much  aft«r 
it  passed.  I  never  estimated  the  speed  of  trains 
or  cars.  I  think  when  this  train  passed  it  was 
going  35  or  40  miles  an  hour.  I  am  just  guess- 
ing at  it  I  didn't  hear  any  whistle.  I  wasn't 
paying  much  attention  to  tbe  whistle.  Tbe  rattle 
of  the  buggy  might  have  prevented  me  from 
hearing  the  whistle.  I  was  giving  most  of  my 
attention  to  my  horse.  I  heard  Mr.  Bitcbins 
holler  to  Mr.  SteggeU,  and  saw  Mr.  SteeeeU 
turn  his  head  and  look  towards  the  west  Then 
he  looked  back  and  turned  his  head  to  the  front 
and  threw  up  his  hand.  I  did  not  know  whether 
Mr.  Steggell  was  in  danger  of  being  hit  by  the 
train,  and  thought  he  would  step  off  any  minute. 
That  is  tbe  reason  I  didn't  yelL  There  was 
nothing  in  Mr.  Steggell's  appearance  that  would 
indicate  to  me  that  he  was  not  going  to  step 
off  the  track." 

William  Bnsh,  also  a  witness  on  behalf  of 
plaintiff,  testified: 

"The  train  was  pretty  dose  to  Mr.  Steggell  be- 
fore I  became  alarmed  myself.  Maybe  a  couple 
of  hundred  feet  I  got  scared  when  he  kept  on 
along  the  track.  I  was  afraid  he  did  not  see 
the  train.  I  was  afraid  he  was  going  to  get 
struck.  I  yeUed  at  him  just  before  the  traih 
struck  him.    I  didn't  yell  before  because  I  did 
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not  have  any  idea  bnt  that  Mr.  Stefcgell  would 
step  off  out  of  the  way.  I  thought  &e  had 
■een  the  train." 

David  Condor,  a  witness  for  the  plalntUT, 
testified : 

"Mr.  SteRgell  contliraed  to  walk  straight  up 
the  track.  I  did  not  see  him  vary  his  course  at 
all.  V^en  I  first  saw  the  train  it  had  got 
pretty  close  to  the  crowing.  It  was  going  fast 
then.  I- was  watching  Mr.  Steggell  particularly. 
I  did  not  hear  any  whistle  blow  or  bell  sounded. 
Somebody  hollered  before  Mr.  Stegxell  was 
struck,  and  he  turned  his  head  and  looked  back 
and  threw  his  hand  up,  and  by  that  time  he 
was  gone.  The  train  had  struck  him.  There 
was  a  man  on  the  front' of  the  ear.  I  noticed 
him  just  before  the  train  struck  Mr.  Steggell. 
I  saw  him  give  the  signal  He  threw  his  hands 
quick.  Gave  Jhe  washout  signal.  There  were 
several  men  on  the  car  on  the  back.  Just  as 
quick  as  the  signal  was  given  they  stopped  the 
train.  The  train  went  about  4%  telephone  poles 
before  they  got  it  stopped.  I  did  not  observe  the 
speed  of  the  train  slacken  before  the  roan  gave 
the  washout  signal.  I  was  watching  Mr.  Steg- 
gell, following  him  with  my  eye  for  some  time. 
Towards  the  last  I  became  alarmed  for  his 
safety,  when  the  man  hollered.  I  did  not  be- 
come alarmed  until  he  got  pretty  close.  If  1 
had  become  alarmed  before  I  would  have  given 
him  some  warning  by  yelling  or  whiatling.  Up 
to  the  time  that  he  got  to  about  100  to  50  feet 
of  the  train  I  thought  he  would  step  off  out  of 
the  way.  1  figured  that  at  any  time  within  100 
to  50  fpct  he  would  have  plenty  of  opportnnity  to 
step  off  the  track." 

Franlc  Laub,  a  witness  for  the  defendant, 
testified: 

"T  was  on  the  train  going  west  at  the  time  of 
the  accident.  Mr.  Frankland  was  at  my  right 
side.  I  saw  Mr.  Steggell  walking  up  the  track 
toward  us  as  we  were  going  west  thnt  day.  He 
was  walking  at  a  good  rate  of  speed  for  a  man. 
When  we  got  about  50  to  .30  feet  from  him,  I 
gave  a  violent  stop  signal.  I  watched  him  as 
he  came  toward  us,  and  I  should  judge  about  200 
feet  away  he  made  a  turn  halfway  around  with 
his  hend.  still  walking.  Stepped  to  the  north 
side  of  the  track  and  over  the  rail  with  his 
foot,  then  came  back  and  threw  up  his  hands 
and  went  under.  He  was  on  the  south  side  of 
the  track.  The  motion  of  his  body  looked  as' 
though  he  was  going  off  the  south  side  by  his 
actions,  and  then  stepped  off  to  the  north  side, 
and  then  looked  as  though  he  was  going  to  step 
off  the  north  side,  and  then  he  stepped  back 
to  the  track.  I  gave  the  stop  signal  as  he  step- 
ped back  from  the  sooith  side  of  the  track.  I 
gave  a  shout  myself,  and  Mr.  Frankland  whistled 
a  vicrfent  whistle,  and  then  there  was  a  shout 
from  the  vehicle  as  near  as  I  can  recall  all 
about  the  same  time.  Tlie  train  was  going  then 
at  the  time  it  struck  Mr.  Steggell,  or  just  be- 
fore, about  20  or  25  miles  an  hour.  It  ran  180 
feet  as  near  as  I  can  recall,  after  it  struck  hint 
I  have  n  distinct  rccoUpction  of  the  whistle  blow- 
ing just  before  the  accident.  The  train  whiptled 
good  and  loud  400  feet  before  it  got  to  Mr.  Steg- 
gell. and  blew  before  it  got  to  the  crossing.  It 
blew  for  the  crosang." 

RoDold  Nldhdes,  another  witness  tor  the 
defendant,  testified: 

"I  was  on  the  motorcar  just  at  the  west  end 
of  the  cab.  I  saw  a  man  coming  up  the  track, 
at  first,  about  a  mile  and  a  quarter  west  of  the 
ststion.  He  was  walking  straight  up  the  rail- 
road track.  As  he  got  close  to  the  car,  he  moved 
to  the  north  side;  that  is,  the  north  rail.  It 
looked  as  though  he  had  seen  the  car  and  made 
for  the  north  side  of  the  track.  Mr.  Laub  and 
Mr.  FVankland  were  on  the  front  end  at  the  time 
of  the  accident" 


Heber  Frankland,  defiendanf s  wttneas,  tea^ 
tlfled: 

"I  was  on  the  train  when  Mr.  Steggell  was 
struck  at  American  Fork.  We  were  going  from 
American  Fork  to  Lehi  that  morning.  We  had 
20  minutes  to  go  a  distance  of  3  miles.  I  saw 
a  man  on  the  track  when  we  were  about  the 
second  street  east  of  the  crossing.  The  whis- 
tle was  blown  for  the  crossing  when  the  train 
was  about  150  or  200  feet  away.  The  man  was 
walking  directly  toward  us,  and  we  got  pretty 
close  to  him.  I  naturally  thouglit  he  was  going  to 
step  off,  and  wbea  I  got  about  200  feet  from  him, 
I  was  standing  right  on  the  edge  of  the  car.  I 
yelled  and  I  whistled,  and  the  same  time  a  yell 
and  a  whistle  came  from  the  other  way.  It 
sounded  to  me  it  came  from  the  team.  The 
man  turned  his  head.  At  that  time  he  was  walk- 
ing close  to  the  south  rail,  right  along  inside 
and  at  that  time  I  gave  the  emergency  signal. 
He  took,  I  should  judge,  about  three  steps  di- 
agonally across  the  tracii,  came  to  the  rail,  step- 
ped over  with  his  left  foot,  took  one  more  step, 
and  throwed  his  hands  up.  I  reached  down  to 
try  and  catch  him,  hut  my  grasp  was  not  strong 
enough.  At  the  time  I  gave  the  sifnial  to  stop  the 
train  was  going  about  20  to  25  miles  an  hour.  I 
know  the  signal  was  obeyed  by  the  jar  of  the 
train  and  the  sound  of  the  brakes  immediately. 
I  had  already  heard  a  riiort  blast  of  the  whistle. 
I  counted  the  rails  from  the  train  back  to  where 
the  body  was,  and  it  was  between  six  and  seven 
rail  lengths.  The  condition  of  the  roadway  on 
either  side  of  the  railroad  trax^  at  that  point 
was  such  that  Mr.  Steggell  could  have  stepped 
off  on  either  side  and  been  safe." 

At  the  conclusion  of  plalntUTs  testimony 
the  defendant  moved  for  a  nonsuit  on  the 
grounds:  (1)  That  no  negligence  on  the  part 
of  the  defendant  had  been  shown ;  and  (2) 
should  the  court  conclude  that  nesHgence  h.ad 
been  proven,  then  the  evidence  established 
that  the  deceased  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  The 
motion  was  denied.  The  defendant  also 
requested  the  trial  court  to  Instruct  the 
Jury  to  return  a  verdict  against  the  plain- 
tUt  In  favor  of  the  defendant,  "no  cause  of 
action."  This  request  was  refused.  JIo- 
tlon  for  a  new  trial  was  made  and  denied. 

The  foregoing  rulings  of  the  trial  court, 
together  with  the  court's  refusal  of  admls- 
don  and  rejection  of  certain  testimony,  are 
assigned  as  error,  and  are  apparently  the 
principal  grounds  contended  for  and  relied 
upon  by  the  defendant  for  a  reversal  of  the 
Judgment  of  the  trial  court. 

Having  carefully  reviewed  the  record,  we 
do  not  deem  It  necessary  to  here  enter  upon  a 
discussion  of  the  questions  raised  under  the 
rulings  of  the  court  In  the  admission  nor 
In  the  exclusion  of  testimony  at  the  trial 
other  than  to  say  we  do  not  think  that.  In 
that  regard,  the  defendant  was  precluded 
from  having  a  fair  trial,  nor  that  the  trial 
court  In  Its  rulings  comniltted  errors  prej- 
udicial to  the  defendant.  The  more  serious 
questions  arise  from  defendant's  contention 
that  the  trial  conrt  committed  error  tn 
denying  defendant's  motion  for  a  nonsuit, 
and  In  refusing  defendant's  request  for  a 
peremptory  Instruction  to  the  Jury  to  re- 
turn, under  the  evidence,  a  verdict  against 
the  defendant  and  In  favor  of  the  plaintiff, 
no  canae  of  actloo.    These,  practically,  Inc 
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volve  but  one  gaeBtion :  Whether  or  not  the 
plaintiff,  under  the  facts  and  drcumstanoes 
dlsdosedi  by  the  record,  Is  precluded  as  a 
matter  of  law  from  claiming  damages  at  the 
bands  of  the  defendant. 

[1]  After  reviewing  all  the  evidence  and 
quoting  at  some  length  the  testimony  of  wit- 
nesses, both  for  plaintiff  and  defendant,  as 
premises  for  this  court's  decision,  we  do  not 
feel  called  upon  to  discuss  at  any  great  length 
the  facts  and  drcumstances  surrounding  the 
accident  complained  of  by  the  plaintiff  in 
this  action.  Conceding,  as  contended  for 
by!  plaintiff,  that  the  deceased  and  others 
were  accustomed  to  walk  upon  the  defend- 
ant's track,  with  a  knowledge  and  acquies- 
cence on  the  part  of  the  defendant,  confessed- 
ly the  track  Itself  was  a  place  of  great  dan- 
ger, necessarily  and  rightfully  used  by  the 
defendant  in  the  operation  of  its  trains. 
The  uncontradicted  testimony  of  the  defend- 
ant's train  crew  testifying  at  the  trial  shows 
that  the  deceased  was  in  plain  view,  and  ob- 
served by  them'  for  at  least  a  half  mile  while 
the  defendant's  train  and  the  deceased  were 
approa<diing  each  other;  that  the  day  was 
bright  and  the  view  unobstructed.  They 
testified,  as  did  the  witnesses  for  the  plain- 
tiff, that  they  assumed  the  deceased  would 
step  off  the  track  In  time  to  avoid  injury  to 
himself.  It  is  conclusively  shown  that  the 
deceased  was  able-bodied,  of  sound  mind, 
and  possessed  of  all  his  fticulties;  that  be 
could  have  readUy  avoided  the  accident  by 
taking  a  step  or  two  either  to  the  right  or 
left  of  the  track  to  a  place  of  perfect  safety, 
an  absolute  and  continuing  duty  we  tliink 
he  owed  to  himself  right  up  to  the  time 
he  met  and  was  run  against  by  defendant's 
train ;  a  duty,  we  think,  the  defendant  mo- 
mentarily expected  he  would  iwrform,  as 
did  the  many  witnesses  who  observed  him 
walking  on  the  track  while  the  defendant's 
train  was  approaching  him. 

To  say  that,  under  the  drcumstances  and 
Mmdltlons  surrounding  this  accident,  as  dis- 
closed by  the  undisputed  testimony,  the  de- 
fendant was  negligent,  or,  seeing  the  plain- 
tiff's position  and  conduct  while  walking 
toward  the  approaching  train,  it  red^essly 
or  wantonly  failed  in  its  duty  toward  the 
deceased,  I0  to  say  that,  in  every  case  where 
a  footman  is  seen  approaching  a  moving 
train  It  becomes  the  duty  of  the  train  crew 
or  operators  in  charge  to  at  once  assume  that 
no  duty  rests  upon  the  footman  to  take  any 
responsibility  on  himself  or  to  exercise  any 
care  or  pneoautlon  for  his  own  personal  safe- 
ty and  protection ;  that  the  operators  of  the 
train  must  bring  it  to  a  standstiU  antU  the 
footman  becomes  mindful  of  the  fact  that  he 
has  placed,  himself  in  a  dangerous  position' 
and  concludes  to  st^  aside  and  permit  the 
train  to  pass  and  subserve,  in  some  measure, 
the  convenience  and  safety  of  the  public. 
Where,  as  here,  the  undisputed  facts  are 
the  deceased,  being  of  mature  age,  sound  of 


body  and  mlad,  without  necessity  chooses 
to  eat6r  and/  walk  upon  the  defendant's 
track  when  the  day  was  bright,  the  view  un- 
obstructed for  more  than  a  mile  before  him, 
and  deliberately  walk  along  the  track  in 
view  of  a  rapidly  approaching  train  wUch 
was,  upon  his  entering  the  track,  more  than 
a  mile  away,  by  every  reasonable  hypothesis 
the  defendant  had  the  right  to  assume  that 
he  would  see  and  hear,  as  it  was  his  duty 
to  see  land  hear,  the  approaching  train,  and 
that  he  would  be  timely  in  removing  himself 
to  a  place  of  safety  and  avoid  injury.  El- 
liott on  Railroads,  vol.  3,  i  1095;  Louisville 
&  N.  R.  Co.  V.  Wdser's  Adm'r,  164  Ky.  28, 
174  8.  W.  734. 

The  plaintiff  strenuously  contends  that  the 
defendant  was  negligent  in  failing  to  ring 
the  bell,  blow  the  whistle,  or  to  give  other 
warning  or  signal  of  approach;  but  as 
against  the  testimony  of  witnesses  In  behalf 
of  plaintiff,  who  at  most  merely  undertook 
to  say  they  did  not  hear  any  signal,  positive 
and  convincing  testimony  appears  In  the  rec- 
ord that  the  whistle  was  blown  and  the 
bell  sounded  in  ample  time  to  have  warned 
the  deceased  of  the  approaching  train.  Con- 
ceding, for  argument  sake,  no  signal  was  giv- 
ea  of  the  approaching  train,  under  the  at- 
tending circumstances  as  disclosed  by  the 
record  it  still  remains  inconceivable  that 
plaintiff  'would,  after  placing  himself  in  the 
perilous  position  of  walking  upon  a  railroad 
track  with  which  he  was  familiar,  knowing 
that  trains  were  liable  to  be  passing  at  any 
time,  remain  wholly  indifferent  to  the  at- 
tending risk  and  fall  to  exercise  any  precau- 
tion whatever  for  his  own  safety. 

Necessarily,  after  carefully  reviewing  all 
the  testimony  and  the  authorities  cited  by 
both  parties,  we  are  forced  to  the  conclusl(Hi 
that  the  application  of  the  defendant  for  a 
nonsuit  in  this  action  should  have  been 
granted  by  the  trial  court,  as  should  likewise 
the  defendant's  request  for  a  directed  vcr. 
diet,  "no  cause  of  action,"  been  complied 
with. 

[2]  We  have  carefully  examined  the  au- 
thorttles  dted  in  respondent's  brief,  and  not 
in  a  single  case  are  the  fkcts  and  circum- 
stances, as  disclosed,  found  to  be  analogous 
to  the  case  at  bar,  nor  does  the  law  as  there 
announced  divert  from  the  well-established 
doctrine  that  where  there  is  but  one  reason- 
able inference  to  be  drawn  from  the  facts 
and  circumstances  disclosed  by  the  testi- 
mony, and  that  is  the  accident  complained  of 
was  solely  and  primarily  due  to  the  contrib- 
uting negligence  of  the  deceased,  without 
opportunity  on  the  part  of  the  defendant 
In  time  to  have  avoided  the  accld«it,  con- 
tributory negligence  at  once  becomes  a  ques- 
tion of  law  for  the  court,  and  is  not  within 
the  province  of  the  Jury  to  pass  upon.  John- 
son v.  B.  O.  Ey.,  19  Utah,  77,  57  Pac.  17; 
Holland  V.  O.  S.  U  R.  R.  Co.,  26  Utah,  209, 
72  Pac.  940;  Wilkinson  v.  0.  S.  L.  R.  ». 
Co.,  3S  Utah,  110,  99  Pac  46§:    Glascock 
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T.  Ballroad  Co.,  73  Cal.  137,  14  Pac.  618; 
Imler  v..  Northern  Pac.  By.  Co.,  89  Wash. 
627. 164  Pac  1066,  L>.  R.  A.  1916D,  702,  Ann. 
Cas.  1917A,  933 ;  Barber  t.  East  &  W.  B. 
Co.,  Ill  6a.  838,  36  S.  E.  60;  Ward  t.  Atlan- 
tic Coast  line,  167  N.  C.  148,  83-8.  E.  326; 
Iowa  Central  R.  Co.  y.  Walker,  203  Fed. 
686,  121  a  C.  A.  679;  Oampb^  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.,  65  Kan.  636,  40t 
Pac.  997 ;  Hart  v.  Northern  Pac.  R.  R.,  196 
Fed.  180.  U6  C.  C.  A.  12. 

It  is  ordered  that  the  Judgment  of  the  trial 
court  be  reversed.    Costs  to  appellant. 

FRICK,  C.  J.,  and  McCARTY,  THURMAN, 
and  GIDEON,  JJ,  concur. 


RIO   GRANDE  LUMBER   CO.    T.   DARKE 
etal    (No.  3051.) 

(Supreme  C!ourt  of  Utah.    July  28, 1917.) 

1.  CoNBTiTUTionAi.  I4A.W  4S=>39— Vauditt  or 
Stattjtks. 

The  court  will  not  declare  a  statute  unconstl- 
tptional  and  Toid  because  of  unjust  and  opprea- 
sive  provisionB,  or  because  it  is  supposed  to  vio- 
late  the  natural  social,  or  poUtical  rights  of  the 
citizen,  unless  such  injusdce  is  prohibited  or  the 
rights  are  guaranteed  by  the  Constitution. 

2.  ConsTiTDTiORAi,  Law  «=s>70(3)  Judiciai. 
FuwcTiowft— Policy  of  Exfkdienot  or 
Statute. 

In  construing  a  statute  when  its  validity  is 
attacked  on  constitutional  grounds,  the  courts 
will  not  consider  questions  of  policy  or  expedi- 
ency. 

3.  CoRsnnrrioNAL  Law  «E»3d— LEan9i.ATirB 

POWEBS. 

Bscept  where  the  Constitution  has  imposed 
limits  upon  the  legislative  power,  it  is  absolute, 
whether  it  operates  according  to  natural  Justice 
or  not 

4.  G0N8TITUTIONAI.    Law     «s94&— PRESoiCPr 

TIONS  IN  FAVOB  or  CONBTITUTIONAUTT. 

All  reasonable  doubts  as  to  the  constitution- 
ality of  a  statute  must  be  resolved  in  its  favor.  1 
6.  C01T8TITDT10NA1.  Law  «=>299— Mechanics' 

Liens  €=»3]3— Due  Fbgcess  ov  Law— Con- 

TBACTORS'  Bonos. 
Laws  1915,  c.  91,  requiring  the  owner  of 
land  desiring  to  make  a  contract  for  construc- 
tion of  a  building  for  a  price  exceeding  $600  to 
obtain  a  bond  payable  to  the  owner  in  a  sum 
equal  to  the  contract  price  conditioned  for  faith- 
ful performance  of  the  contract,  and  payment  of 
accounts  for  labor  and  material,  is  not  unconsti- 
tutional as  depriving  the  landowner  of  due  pro- 
cess of  law. 

Appeal  from  District  Court,  Salt  Lake 
County ;  M.  "U  Ritchie,  Judge. 

Action  by  the  Rio  Grande  Lumber  Compa- 
ny against  B.  W.  Darke  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Richards,  Hart  &  Van  Dam,  of  Salt  Lake 
City,  for  appellants.  James  Ingebretsen,  of 
Salt  Lake  City,  for  respondent. 

estate  ex  tA.  Brseden  v.  Lawls,  86  Utab,  12(K  li 
Pac.  388;  Younc  v.  Salt  LaKa  CUy.  M  Utah,  S21. 
n  Pac.  1066;  State  ex  rel.  U.  o(  U.  v.  Candland, 
36  TTtab,  406,  104  Pae.  285,  24  L.  R.  A.  (N.  S.)  1260, 
140  Am.  St.  Rep.  884. 


THURMAN,  J.  Appellants,  by  this  appeal, 
challenge  the  oonstitutlonallty  of  an  act  of 
the  Legislature  "relating  to  the  performance 
of  building  contracts."  Chapter  01,  Sess. 
Laws  1915.  For  the  reason  that  the  consti- 
tutionality of  the  act  la  brought  in  question 
the  case  assumes  an  Importance  it  otherwise 
would  not  attain.  The  act,  in  substance,  pro- 
vides that  any  person  making  a  contract  for- 
the  construction  of  a  building  or  structure- 
on  his  land,  for  a  price  exceeding  $600,  shall 
obtain  from  the  contractor  a  good  and  suffl- 
detit  bond  with  sureties  payable  to  the  own- 
er for  the  benefit  of  bimseU  and  any  parties, 
interested,  in  a  sum  equal  to  the  contract 
price  conditioned  for  the  faithful  perform- 
ance of  the  contract  and  the  payment  of  ac- 
counts for  labor  and  material  used  in  the 
structure.  The  statute  further  provides  that: 
any  p6r8<m  furnishing  labor  or  material  has 
a  direct  right  of  action  against  the  sureties, 
for  the  amount  due,  and  further  provldea 
that  a  failure  on  the  part  of  the  owner  to. 
procure  said  bond  renders  him  liable  for  the 
payment  of  said  obligations.  Other  provi- 
sions of  tbe  statute  are  not  material  to  this 
oplnl(m. 

The  complaint  of  the  plaintiff,  which  la 
brought  under  the  provisions  of  the  act,  in 
substance,  states:  That  plaintiff  is  a  corpora- 
tion; that  defendant  B.  W.  Darke  is  and 
was  a  general  contractor  In  Salt  Lake  City ; 
that  on  tbe  31st  day  of  October,  1915,  de- 
fendant Webb  and  wife  entered  into  a  con- 
tract with  Darke  by  which  Darice  was  to 
construct  a  building  for  them  on  their  land 
situated  in  Salt  Lake  City  for  a  sum  not  ex- 
ceeding $500;  that  Webb  and  wife  did  not 
obtain  from  Darke  a  bond  for  the  benefit  of 
the  owners,  Webb  and  wife,  and  of  other 
parties  Interested  In  any  manner,  or  at  all ; 
that  defendant  Darke  was  insolvent,  and  de- 
pended for  necessary  labor  and  materials  up- 
on such  credit  as  he  might  obtain  from  la- 
borers and  materialmen  upon  their  reliance 
of  right  to  a  mechanic's  lien  and  a  bond  con- 
ditioned for  the  payment  of  thdr  accounts ; 
that  defendants  Webb  and  wife  made  no  In- 
quiries concerning  the  solvency  and  responsi- 
bility of  Darke,  and  each  of  them  knew  of 
Ms  Insolvency  and  irresponsibility;  that 
plaintiff  extended  credit  to  defendant  Darke 
and  delivered  materials  to  him,  bellevlna 
that  Webb  and  wife  had  either  procured  a 
bond,  as  provided  In  the  act,  or  that  they 
would  themselves  be  responsible  for  the  val- 
ue of  materials  furnished  by  plaintUf;  that 
the  contract  price  for  constructing  said  build- 
ing, stipulated  for  between  the  defendants,  if 
devoted  entirely  to  the  payment  of  labor  and 
materials,  would  have  paid  said  accounts  In 
fuU ;  that  said  building  could  have  been  erect- 
ed for  the  price  stipulated,  leaving  a  profit  to 
the  contractor ;  that  Webb  and  wife,  during 
the  progress  of  the  work,  paid  Darke  a  sum 
In  excess  of  the  amount  due  plaintiff,  but 
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took  w)  precautions  to  have  I>arke  pay  any 
part  of  plaintiff's  account,  and  I>arke  ap- 
propriated all  of  it  to  bis  own  use;  that 
thereafter  Darke  defaulted  In  the  perform- 
ance of  his  contract,  leaving  the  building 
anflnlshed,  and  Webb  and  wife  were  com- 
pelled to  complete  It;  that  by  reason  of 
^Vebb  and  wife  failing  to  procure  a  bond 
from  Darke,  as  provided  by  the  statute,  they 
were  unable  to  compel  Darke,  or  bis  sureties, 
to  complete  the  contract ;  that  by  reason  of 
the  foregoing  conditions  plaintiff  has  no 
means  of  collecting  its  accounts,  exc^t  from 
the  defendants  Webb  and  wife.  Then  fol- 
lows a  statement  of  materials  furnished, 
with  the  price  thereof  and  credits  allowed, 
leaving  a  balance  due  plaintiff  of  5479-45,  for 
which  plalntlfiF  prays  judgment,  with  interest 
and  costs.  To  this  complaint  defendants 
Webb  and  wife  filed  and  served  a  general  de- 
murrer, which  was  overruled  by  the  court, 
and,  upon  their  refusal  to  further  plead, 
Judgment  was  entered  against  all  of  the  de- 
fendants. 

Defendants  Webb  and  wife  appeal  to  this 
court  and  assign  as  error  the  overruling  of 
the  demurrer  and  the  entry  of  judgment 
thereon.  The  point  of  appellants'  demurrer, 
as  appears  from  their  brief,  is  that  the  legis- 
lative act  in  question  is  in  contravention  of 
article  1,  i  7,  of  the  state  Constitution,  which 
reads  as  follows: 

"Ko  person  shall  be  deprived  of  life,  liberty 
or  property,  wiUiout  due  process  of  law." 

It  is  likewise  urged  that  the  statute  con- 
flicts with  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  wliidi  pro- 
vides Inter  alia: 

"Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  process 
of  law ;  nor  deny  to  any  person  nithin  its 
jurisdiction  the  equal  protection  of  the  laws." 

Appellants  characterize  the  act  of  the  L<eg- 
Islature  as  vicious,  and  charge  that  it  de- 
prives the  owner  of  his  property  by  Interfer- 
ing with  Its  use,  and  that  it  is  an  unneces- 
sary and  unreasonable  restriction  on  the 
power  to  contract.  To  challenge  the  consti- 
tutionality of  a  solemn  and  deliberate  act  of 
legislation  by  the  lawmaking  power  of  a  sov- 
ereign state  always  presents  a  serious  ques- 
tion, however  trifling  or  insignificant  may  be 
the  amount  involved  in  the  particular  case. 
The  citizens  of  a  free  government  are  justly 
jealous  of  their  constitutional  rights  and 
privileges,  and  this  should  be  attributed  to 
them  as  a  virtue  rather  than  a  fault.  It 
keeps  them  on  the  alert  and  inspires  them 
with  courage  and  determination  in  their  ef- 
forts to  resist  the  aggressions  of  arbitrary 
power.  It  is  just  as  obligatory  upon  the  citi- 
zen to  resist  encroachments  upon  Ids  rights 
and  liberties  guaranteed  by  the  Constitution 
as  it  is  for  him  to  uphold  and  maintain  Its 
Integrity.  It  is  therefore  to  be  expected  that 
whenever  one  of  the  co-ordinate  departments 
of  the  government  impinges  upon  the  pre- 
rogatives of  another,  or  transcends  the  limits 


of  its  constitutional  authority,  the  dtlzen 
who  Is  immediately  and  directly  affected  will 
resist  the  encroachment  and  challenge  the 
authority  of  the  department  thus  transcend- 
ing its  power.  Not  only  will  he  do  so  when 
the  department  actually  transcends  Its  pow- 
er, but  oftentimes,  as  the  annals  of  jurispru- 
dence show,  he  does  so  before  it  has  reached 
that  point,  if  It  approaches  near  the  border 
line.  No  fault  can  be  found  with  this  pru- 
dent watchfulness  on  the  part  of  the  dtlzen ; 
Indeed,  it  oftentimes  happens  that  every  oth- 
er citizen  of  the  commonwealth  becomes  deep- 
ly indebted  to  Mm  whose  watchfulness  and 
courage  prompt  him  to  contest  the  authority 
for  the  exercise  of  the  disputed  power.  When 
such  questions  arise  in  judidal  proceedings 
It  is  the  duty  of  the  court  to  deal  with  them 
in  the  light  of  those  fundamental  rules  of 
construction  which  are  recognized  and  estab- 
lished, and  which  are  themselves  as  rigid 
and  binding  as  the  constitutional  provision  It 
is  called  upon  to  determine.  As  stated  by 
one  of  the  most  eminent  exponents  of  consti- 
tutional law: 

"It  must  be  evident  to  any  one  that  the 
power  to  declare  a  legidatlve  enactment  void 
is  one  which  the  judge,  conscious  of  the  fallibil- 
ity of  the  human  judgment,  will  shrink  from 
exercising  in  any  case  where  he  can  conscien- 
tiously and  with  due  regard  to  duty  and  official 
oath  decline  the  responsibility.  The  legislative 
and  judicial  are  co-ordinate  departments  of  the 
government,  of  equal  dignity;  each  is  alike 
supreme  in  the  exercise  of  its  proper  functions, 
and  cannot  directly  or  indirectly,  while  acting 
within  the  limits  of  its  authoriO',  be  subjected 
to  the  control  or  supervision  of  the  other,  with- 
out an  unwarrantable  assumption  by  that  other 
of  power  'which,  by  the  Constitution,  is  not 
'conferred  upon  it"  Gooley's  Constitutional 
Limitations  (6th  Ed.)  192. 

Continuing  the  subject  on  the  next  page, 
the  same  author  says: 

"The  task  is  therefore  a  delicate  one,  and 
only  to  be  entered  upon  with  reluctance  and 
hesitation.  It  is  a  solemn  act  in  any  case  to 
declare  that  that  body  of  men  to  whom  the 
people  have  committed  the  sovereign  function 
of  making  the  laws  for  the  commonwealth  have 
deliberately  disregarded  the  limitations  imposed 
upon  this  delegated  authority,  and  usurped  pow- 
er which  the  people  have  been  careful  to  with- 
hold." 

These  considerations,  as  before  stated,  have 
led  to  the  establishment  of  certain  positive 
and  fixed  rules  of  construction  by  which  the 
courts  are  bound  in  determining  whether  or 
not  a  particular  statute  Is  unconstitutional. 

[1]  One  of  the  fundamental  rules  to  be  ap- 
plied in  determining  a  question  of  this  kind 
Is  that  a  court  will  not  declare  a  statute  un- 
constitutional and  void  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or  be- 
cause It  is  supposed  to  violate  the  natural, 
sodal,  or  political  rights  of  the  dtlzen,  unless 
It  can  be  shown  that  such  injustice  Is  pro- 
hibited or  such  aU^ts  are  guaranteed  or  pro- 
tected by  the  Constltutl<m.  Same  author,  p. 
197.  See,  also,  R.  C.  I*  voL  6,  pp.  104-106, 
inclusive. 

[2]  Furthermore,  it  is  a  fundamental  rule 
In  construing  a  statute  when  Its  validity  la 
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eballeDged  on  coBstitutional  grounds  that  the 
courts  will  not  consider  mere  quesUong  of 
policy  or  expediency.  These  are  matters  of 
legislation^  and  (belong  to  the  legislative  de- 
partment of  the  government  R.  C.  L.  pp. 
104-111,  inclusive;  Cooley's  Constitutional 
Liimitatlona,  pp.  200-203,  inclusive.  For  the 
Judiciary  to  dictate  In  matters  of  policy  and 
expediency  and  seek  to  nullify  acts  of  the 
lawmaking  body,  because  It  conceives  that 
such  acts  are  impolitic  or  unnecessary,  would 
be  Just  as  flagrant  a  violation  of  the  Consti- 
tution as  would  be  an  act  of  the  Legislature 
which  would  deprive  a  person  of  life,  liber- 
ty, or  property  without  due  process  of  law. 

[3]  Another  rule  of  construction  in  cases 
of  this  kind  must  not  be  overlooked,  and 
that  is  that  except  where  the  Constitutltm, 
either  federal  or  states  has  imposed  limits 
upon  the  legislative  power,  it  must  be  con- 
sidered as  practically  absolute,  whether  it 
operate  according  to  natural  Justice  or  not, 
in  any  particular  case.  Courts  are  not  the 
guardians  of  the  rights  of  the  people  of  the 
state,  except  as  those  rights  are  secured  by 
some  constitutional  provision  which  comes 
within  Judicial  cognizance. 

[4]  These  considerations  finally  lead  up  to 
another  rule  of  construction  where  the  con- 
stitutional validity  of  a  statute  is  Involved 
which  Is  equally,  binding  upon  the  courts 
with  the  other  rules  we  have  mentioned,  and 
that  is,  that  after  fully  and  fairly  consider- 
ing the  powers  of  the  legislative  body  and 
the  limitations  of  its  power  under  the  Consti- 
tution, if  there  is  a  reasonable  doubt  In  the 
mind  of  the  court,  that  doubt  must  b«  cast  In 
favor  of  the  validity  of  the  act.  Cooley's 
Constitutional  Umltatlons,  pp.  216,  217.  Mr. 
Justice  Washington,  of  the  Supreme  Court  of 
the  United  States,  upon  this  point,  uses  the 
following  language: 

"But  if  I  could  rest  my  opinion  }n  favor  of 
the  constitutionality  of  lie  law  on  which  the 
queeition  arises,  on  no  other  eroond  than  this 
doubt  so  felt  and  acknowledged,  that  alone 
\ruuld,  in  my  estimation,  be  a  satisfactory 
vindication  of  It.  It  is  but  a  decent  respect 
due  to  the  wisdom,  the  integrity,  and  tlie 
patriotism  of  the  legislative  body  by  which  any 
law  is  passed  to  presume  in  favor  of  its  valid- 
ity until  its  violation  of  the  Constitution  is 
proved  beyond  all  reasonable  doubt.  That  has 
always  been  the  language  of  this  court  when 
that  subject  has  called  for  its  decision." 

This  exposition  of  the  rule  was  made  In 
one  of  the  most  Important  cases  that  has 
arisen  under  the  federal  Constitution.  Og- 
den  V.  Saunders,  12  Wheat  218,  6  L.  Ed. 
606;  R.  C.  Lw  9T-104,  Inclusive.  See,  also. 
State  ex  rel.  Breeden  v.  Lewis,  26  Utah,  120, 
T2  Pac.  888;  Young  v.  Salt  Lake  City,  24 
Utah,  821,  67  Pac.  1060:  State  ex  rel.  U.  of 
U.  V.  Candland,  36  Utah,  406,  104  Pac.  285, 
24  L.  B.  A.  (N.  S.)  1260,  140  Am.  St  Rep. 
834.  Any  other  rule  than  this  would  be  in- 
consistent and  untenable  from  every  point  of 
view,  and  would  be  a  reflection  upon  the  wis- 
dom and  motives,  and  an  interferei^ce  with 
the  prerogatives,  of  an  Independent  co-ordl- 


,nate  department.  These-  rules  are  funda-, 
mental  and  elementary.  It  is  perhaps  unnec- 
essary to  cite  authority  in  their  support. 

Appellants,  in  their  contention  against  the 
validity  of  the  statute  In  question,  rely  for 
authority  upon  decisions  of  the  California 
Supreme  Court  construing  statutes  passed  by, 
the  liCgislature  of  that  state.  Appellants 
have  quoted  in  their  brief  the  statute  which 
was  declared  unconstitutional,  for  the  pur- 
pose, we  assume,  of  showing  the  similarity  to 
the  Utah  statute  now  under  review  and  to 
give  force  and  effect  to  the  decisions  upon 
which  they  rely.  For  a  clearer  understand- 
ing of  this  opinion,  and  in  fairness  to  appel- 
lants, who  rely  implicitly  on  the  decisions  of 
the  courts  of  that  state  construing  the  Cali- 
fornia statute,  we  here  briefly  state  its  sub- 
stance. It  provides  that  every  building  con- 
tract when  filed  shall  be  accompanied  by  a 
good  and  suffldent  bond  for  the  security  of 
all  persons  who  perform  labor  or  furnish  ma-' 
terlals  to  the  contractor.  Any  of  such  per- 
sons have  a  right  of  action  on  the  bond.  Any' 
failure  to  furnish  such  bond  renders  both  the 
.owner  and  contractor  Uable.  Immaterial 
provisions  are  omitted. 

The  leading  case  cited  by  appellants  la 
Oibbs  v.  TaUy,  133  Cal.  373,  65  Pac.  970,  60 
L.  R.  A.  815.  The  action  was  by  the  as- 
signee of  certain  persons,  who  had  perform- 
ed labor  and  furnished  materials,  against  the 
defendant,  owner  of  the  prc^erty,  for  failure 
to  cause  a  bond  to  be  filed  in  accordance 
with  the  statute.  A  bond  was  filed,  but  was 
defective  in  form  and  treated  as  no  bond  at 
all,  so  that  the  form  of  action  end  the 
grounds  alleged  are  sufficiently  analc^ous  to 
the  case  at  bar  to  make  it  a  case  in  point  as 
far  as  the  nature  of  the  action  is  concerned. 
In  reviewing  the  statute  and  critlciilng  It, 
At  page  375  of  133  Cal.,  at  page  971  of  65 
Pac,  60  L.  B.  A.  815,  the  court,  by  Mr.  Jus- 
tice Temple,  said: 

"The  statute  does  not  say  who  shall  cause 
this  bond  to  be  executed,  nor  to  whom  it  shall, 
in  form,  be  made  payable.  It  does  Dot  under- 
take that  the  contractor  shall  faithfully  per- 
form his  contract.  In  short,  there  is  in  it 
nothing  which  can  be  of  advantage  to  the  own- 
er in  any  poesible  event" 

By  an  examination  of  the  entire  opinion 
it  will  'be  seen  that  the  points  made  in  the 
above  quotation  constitute  the  principal  ob- 
jections upon  which  the  statute  was  declared 
to  be  unconsUttttional.  We  think  we  are  not 
unfair  at  this  point  If  we  remark  that  no 
portion  of  the  above  criticism  can  be  Justly 
applied  to  the  Utah  statute  in  even  the 
slightest  particular,  for,  in  the  particulars 
mentioned,  the  Utah  statute  is  unlike  the 
California  statute  in  every  respect  The 
Utah  statute  does  soy  who  shall  cause  the 
bond  to  be  executed,  namely,  the  owner  of 
the  land  shall  procure  it  from  the  contractor; 
it  doet  say  to  whom  it  shall  be  made  pay- 
able, namely,  the  owner  of  the  land,  for  the 
benefit  of  the  owner  or  any  party  interested ; 
It  does  provide  that  the  bond  shall  be  con- 
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dlHoned  fbr  the  faithful  performance  of  the 
contract  and  for  the  payment  of  the  accounts 
contracted  for  material  furnished  and  labor 
performed;  and,  finally,  It  doe»  provide  for 
something  which  can  be  of  advantage  to  the 
owner.  If  the  owners,  appellants  In  this 
case,  had  procured  a  bond  from  the  contrac- 
tor Darke,  payable  to  the  appellants  for  their 
benefit  and  the  benefit  of  others  that  might 
be  Interested,  as  required  by  the  statute,  the 
appellants  would  have  been  fully  protected 
against  the  defaulting  contractor,  and  every- 
body concerned  would  have  likewise  been 
protected.  So  that,  so  much  of  the  criticism 
of  the  California  court  as  we  have  quoted 
above — and  we  have  quoted- Its  strongest  ob- 
jections— Is  without  application  so  far  as  the 
Utah  statute  and  the  case  at  bar  are  con- 
cerned. If  the  learned  justice  who  wrote  the 
opinion  from  which  we  have  quoted  had  been 
criticising  the  Utah  statute  Instead  of  the 
statute  of  his  own  state,  his  criticism  would, 
of  necessity.  If  made  at  all,  have  been  en- 
tirely different  because  of  the  striking  dis- 
similarity of  the  statutes  in  nearly  every  es- 
sential particular.  His  criticism  of  that  stat- 
ute may  have  been  entirely  just  and  proper, 
and  the  statute  may  have  been  invalid  and 
obnoxious  to  the  objections  pointed  out,  but 
It  does  not  follow  that  another  statute  not 
containing  these  objectionable  features  might 
not  be  unassailable  from  a  constitutional 
point  of  view. 

[i]  The  aim  and  purpose  of  our  mechanic's 
lien  law  manifestly  has  been  to  protect,  at 
all  hazards,  those  who  perform  the  labor 
and  furnish  the  materials  which  enter  into 
the  ccnstruction  of  a  building  or  other  im- 
provement. The  result  has  been  that  the 
owner  of  the  premises,  at  whose  instance  and 
for  whoee  benefit  the  Improvement  is  made, 
has  been  the  one  most  likely  to  sutTer  losa 
He  pays  at  his  peril  the  original  contractor, 
who  generally  needs  it  and  demands  it  as  the 
wwk  progresses.  If  he  does  not  reserve 
enough  of  the  fund  in  his  own  hands  to  pay 
for  the  labor  of  subcontractors  and  employes, 
and  the  price  of  materials,  he  incurs  the  risk 
of  having  to  pay  over  again  for  at  least  a 
part  of  these  items.  The  original  contractor, 
as  in  this  case,  often  defaults,  with  his  com- 
pensation overdrawn  and  with  subcontrac- 
tors, employes,  and  materialmen  unpaid.  The 
owner  of  the  premises  suffers  in  consequence 
because  his  property  is  pledged  for  the  pay- 
ment of  these  obligations.  This  case  is  <mly 
one  of  many.  In  view  of  these  facts  and  oon- 
,  ditlons,  more  or  less  prevalent,  owing  to  the 
vast  amount  of  building  and  improvement 
of  various  kinds  going  on  In  the  communities 
of  the  state.  Is  it  manifestly  unreasonable, 
harsh,  or  oppressive,  or  in  contravention  of 
any  provision  of  the  Constitution,  for  the 
Legislature  to  require  by  law,  as  it  has  done 
In  this  case,  that  every  perscm  who  contem- 
plates the  erection  of  a  building  or  struc- 
ture, such  as  are  mentioned  In  the  statute. 


shall  exact  of  his  contractor,  tlie  person  to 
whom  he  lets  the  work,  a  good  and  suffi- 
cient bond  for  the  performance  of  his  con- 
tract, the  payment  of  laborers  and  material- 
men, and,  upon  his  failure  to  procure  such 
bond,  that  he  himself  shall  pay  the  unpaid 
bills  and  accounts?  Can  It  be  said  that  this 
is  even  an  unreasonable  r^^nlatlon,  much 
less  a  violation  of  the  Constitution?  The 
purpose  and  object  is  for  the  protection  of 
all  parties  concerned,  except  the  original 
contractor,  who,  as  experience  has  demon- 
strated, has  less  need  of  protection  than  any 
one  else  concerned  In  the  business.  It  has 
not  been  made  to  appear  to  our  satlsfactioa 
that  the  statute,  requiring  a  bond  In  case  of 
this  kind,  deprives  any  one  of  "his  property 
without  due  process  of  law  by  Interfering 
with  its  use,"  or  that  it  is  an  "unnecessary 
or  unreasonable  restriction  on  the  power  to 
contract.''  Besides,  as  we  have  shown,  ■  the 
fact  that  legislation  may  be  unnecessary, 
unreasonable,  or  even  harsh  will  not  justify 
this  court  in  declaring  it  unconstitutional  un- 
less the  provision  violated  is  clearly  pointed 
out  It  certainly  does  not  deprive  the  owner 
of  the  premises  of  his  property,  but  is  rather 
for  his  protection,  as  we  believe  we  have 
shown. 

The  decision  of  the  California  court,  above 
referred  to,  was  approved  by  later  decisions. 
Shaughnessy  v.  American  Surety  Co.,  138 
Cal.  643,  69  Pac.  250,  71  Pac.  701;  Snell  v. 
Bradbury,  139  Cal.  379,  73  Pac.  150;  Mon- 
tague V.  Furness,  145  Cal.  205,  78  Pac  640. 
All  of  these  cases  are  dted  In  appellants' 
brief  and  relied  on  in  support  of  their  conten- 
tion. We  do  not  deem  it  necessary  to  review 
them  at  length,  in  view  of  our  expressed 
opinion  concerning  the  leading  case  and  the 
striking  dissimilarity  between  the  statutes 
of  the  two  states. 

Bat  whatever  may  be  the  just  and  proper 
view  to  take  of  the  California  statute  above 
referred  to  and  the  line  of  dieclslons  holding 
it  to  be  unconstitutional,  a  more  recent  de- 
cision by  the  Supreme  Conrt  of  that  state 
construing  a  later  statute,  and  holding  it  to 
be  constitutional,  is  somewhat  illuminating 
upon  the  question  presented  before  the  court. 
As  suggested  by  respondent  in  its  brief,  our 
statute  evidently  was  not  modeled  after  ei- 
ther the  old  or  the  new  statute  of  California, 
but  in  its  essential  features  corresponds  with 
the  later  statute.  That  statute  prescribes 
who  Shall  furnish  the  bond,  and  makes  it 
payable  to  the  owner  aa  well  as  to  the  labor- 
ers and  materialmen.  It  is  conditioned  for 
the  faitlifal  performance  of  the  contract  as 
well  as  the  payment  of  accounts  for  labor 
and  material.  It  limits  the  bond  to  the  con- 
tract price,  and  for  the  payment  only  of  labor 
and  materials  used  In  the  building  or  struc- 
ture. ■  If  the  owner  neglects  or  fails  to  ob- 
tain the  bond  from  the  contractor,  he  be- 
comes directly  liable  to  those  who  perform 
the  work  and  furnish  the  materials.    In  all 
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these  respects  the  statute,  as  far  as  the  bond 
feature  Is  concerned,  Is  substantially  the 
same  as  oun.  The  California  court  has  con- 
Bti^ed  this  statute  after  a  vigorous  contest 
challenging  Its  constitutionality,  and  held  it 
to  be  constitutional.  Roystone  Co.  v.  Darling, 
171  Cal.  526,  154  Pac.  16.  The  act  was  in- 
corporated Into  the  medianic's  lien  law  of 
the  state  and  made  part  of  it  Some  special 
virtue  Is  claimed  for  it  by  ai^ellants  on  that 
account,  but  we  are  constrained  to  agree  with 
respondent  that  this  contention  is  without 
merit.  If  the  principle  of  exacting  a  bond  In 
sudi  cases  Is  wrong  and  in  violation  of  the 
Oonstltntion,  it  could  not  be  purged  of  Its 
illegality  by  lncorxK>ratlng  It  Into  another 
law  and  making  it  a  part  thei:eof.  The  fact 
that  the  Constitution  of  California  makes 
express  i»ovisions  for  a  mechanic's  lien  law 
does  not  alter  the  case.  The  Utah  mechan- 
ic's lien  law  Is  not  made  in  pursuance  of  any 
express  reqnlr«nent  of  the  Constitution ;  but 
the  law  may,  nerertheless,  be  constitutional 
because  the  Constitution  does  not  prohibit  it 
The  statute  of  Utah  now  under  review  is 
auxiliary  to  our  mechanic's  U&i  law,  and 
just  as  much  In  aid  of  it  as  if  it  had  been 
made  a  part  of  it  and  Incorporated  In  the 
same  chapter.    . 

The  Roystone  Case,  supra,  is  one  in  which 
suit  was  brought  for  foreclosure  of  mechan- 
ic's liens,  and  the  owner  of  the  premises  and 
the  surety  on  the  contractor's  bond  were 
made  defendants.  Judgment  was  found 
against  defendants,  but  the  surety  only  ap- 
pealed. The  surety  urged  the  objection  that 
the  statute  was  unconstitutional,  relying 
upon  decisions  in  the  Gibbs  and  other  cases 
heretofore  referred  to.  Subatantially  the 
same  objections  were  made  by  appellants  as 
were  made  in  tlie  Gibbs  and  subsequent  cas- 
es. After  stating  some  fundamental  differ- 
ences and  objectionable  provisions  that  had 
esdsted  in  previous  statutes,  at  page  640 
of  171  GaL,  at  page  21  of  154  Pac,  the  court, 
speaking  of  the  later  statute,  says: 

"The  law  of  1911  here  involved  does  not  de- 
prive the  owner  of  the  right  to  Contract  for 
the  improvement  of  his  property.  It  allows 
him  to  contract  freely  for  such  improvement  and 
upon  «uch  terms  as  ne  may  deem  for  his  best 
interests.  All  it  exacts  from  him,  as  a  condi- 
tion of  sach  exemption  from  liability,  and  in 
order  to  make  bis  contract  effective,  ia  that  he 
shall  provide  a  reasonable  security  for  the 
omsdtutional  lien  given  for  labor  and  ma- 
terials famished  to  his  contractor.  It  is  not 
an  onreasonable  burden.  It  is  one  which  we 
think  the  people  have  the  power  to  impose  and 
which  we  believe  to  be  within  the  scope  of  the 
constitutional  mandate  in  the  section  conferring 
such  liens,  and  of  the  police  power." 

The  conrt  then  cites  the  cases  under  the 
old  law  holding  it  to  be  unconstitutional, 
and  proceeds  to  a  more  detailed  statement  of 
the  pnxvlsions  of  the  old  law  and  the  facts 
Involved  In  the  Gibbs  Case  in  which  the  un- 
constltattonallty  of  the  statute  was  determin- 
ed, after  which,  on  the  same  page,  the  court 
says: 


"The  facts  Involved  in  tb«  case  have  no  nee- 
essary  bearing  upon  the  (question  whether  or 
not  the  Legislature  could,  in  any  case,  require 
the  contractor  to  file  a  bond  for  the  benefit  of 
persons  having  claims  against  him  regarding 
the  same  before  entering  upon  the  work/' 

Again,  at  page  542  of  171  Oal.,  at  page  22 
of  154  Pac,  the  court  says: 

"We  are  unable  to  perceive  any  constitution- 
al objection  to  the  expedient  of  providing  that 
by  the  execution  and  filing  of  such  bond  the 
owner  may  be  protected  against  the  delinquen- 
cies of  his  contractor  while,  at  the  same  time, 
lien  claimants  are  afforded  a  security  for  the 
payment  of  their  claims.  We  therefore  hold 
that  the  foregoing  decisions  are  not  applicable, 
and  that  the  provision  for  requiring  this  bond 
is  not  unconstitutional  or  invalid." 

The  court.  In  other  portions  of  its  opinion, 
undertakes  to  distinguish  the  Gibbs  Case 
from  the  case  then  under  review,  and  unfor- 
tunately, in  our  judgment,  assigns  confusing 
reasons  for  an  otherwise  good  opinion.  It 
could,  with  perfect  consistency,  have  stated 
that  the  Legislature  in  the  new  law  had 
cored  the  defects  in  the  old  law  i^eclflcally 
pointed  out  in  the  Gibbs  and  subsequent  cas- 
es, thus  meeting  every  objection  made  as  to 
the  constitutionality  of  the  act  Had  It  done 
so  It  would  have  avoided  attempted  explana- 
tions and  distinctions  having  more  the  char- 
acteristics of  an  apology  than  of  a  plain, 
courageous  statement  of  the  obvious  reasons 
for  its  opinion.  The  old  statute  of  Cali- 
fornia, by  Implication  at  least,  required  the 
ovmer  to  furnish  a  bond  to  secure  the  pay- 
ment of  obligations  he  did  not  contract,  and 
that  to  strangers  with  whom  he  had  no  con- 
tractual relations  whatever.  Such  an  act 
would  seem  to  be  obnoxious  to  the  constitu- 
tional inhlbiUon  relied  on.  For  that  rea- 
son we  are  not  disposed,  as  before  stated, 
to  find  fault  with  the  decision  in  the  Gibbs 
Case,  nor  with  the  decisions  in  the  other  cas- 
es holding  the  same  view.  But  the  new  stat- 
ute of  California,  under  which  the  Roystone 
Case  was  tried,  and  the  Utah  statute  under 
review,  obviating  the  objections  to  the  old 
statute,  simply  require  the  owner  who  con- 
templates erecting  a  building  or  structure  to 
require  his  contractor  to  furnish  a  bond  to 
secure  the  contractor's  debts  and  obligations 
incurred  in  respect  to  the  buUdlng  or  other 
structure.  If  the  owner  neglects  to  take  this 
precaution  for  his  own  safety  he  becomes 
liable  for  the  price  of  the  labor  and  materials 
entering  into  the  erection  of  the  structure, 
even  though  the  amount  may  exceed  his 
original  contract  Hence  the  old  statute  was 
declared  unconstitutional  while  the  consti- 
tutionality of  the  new  statute  by  the  same 
court  was  upheld.  The  Roystone  Case,  al- 
though cited  and  distinguished  by  appellants, 
In  our  judgment,  strongly  supports  the  valid- 
ity of  the  statute  which  Is  the  subject  of  this 
appeal. 

The  mechanic's  lien  laws  as  found  in  most 
of  the  states  are  referred  to  by  respondent 
by  way  of  analogy,  inasmuch  as  the  claims  of 
laborers  and  materialmen  for  labor  and  ma- 
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terlals  used  In  the  building  or  Improrement 
are,  by  the  law,  without  the  owners  consent, 
made  liens  upon  the  property  improved.  -It 
is  claimed  that  these  laws  are  generally  held 
to  be  not  obnoxious  to  the  constitutional  in- 
hibition relied  on  ia  the  case  at  bar,  and  that 
if  such  laws  are  not  obnoxious  to  such  con- 
stitutional inhibition  there  is  no  logical  rea- 
son* for  holding  a  bond  requirement  uncon- 
stitutional. Without  passing  upon  the  ques- 
tion whether  or  not  the  ordinary  mechanic's 
lien  laws  are  constitutional,  as  that  identical 
question  Is  not  Involved,  we  are  nevertheless 
forced  to  admit  that  there  appears  to  be  a 
strong  analogy  in  essential  particulars.  The 
mechanic's. lien  laws  providing  for  liens  upon 
the  property  improved  without  the  owner's 
consent,  even  beyond  the  contract  price, 
where  the  owner  falls  to  hold  the  fund  for 
the  payment  of  labor  and-  materials,  have 
generally,  though  not  always,  been  upheld  as 
constitutional,  principally  upon  two  grounds: 
(1)  That  the  labor  and  materials  used  In  the 
building  are  a  direct  benefit  to  the  owner  for 
which  the  property  improved  should  BS  lia- 
ble; (2)  that  he  is  presumed  to  contract  with 
full  Isnowledge  of  the  law,  and  he  has  the 
power  to  protect  himself  against  loss  by  safe- 
guarding the  fund  necessary  to  pay  for  labor 
and  materials.  These  are  generally  the  an- 
swers made  to  evei7  attacic  made  upon  the 
constitutionality  of  these  laws.  We  are  un- 
able to  see  why  the  same  answer,  In  principle 
at  least,  may  not  be  made  where  the  validity 
of  a  statute  requiring  a  bond  is  brought  in 
question.  The  bond,  as  in  this  case  Is  condi- 
tioned for  the  faithful  performance  of  the 
contract  and  securing  the  payment  of  labor- 
ers and  materialmen.  If  the  owner  requires 
the  contractor  to  procure  the  statutory  bond, 
he  is  protected  against  loss.  If  he  does  not, 
he  becomes  liable  to  laborers  and  material- 
men tf  the  contractor  fails  to  pay  them,  even 
though  he  may  have  paid  the  contractor  in 
full.  He  has  his.  remedy  in  his  own  hands. 
Under  the  mechanic's  lien  law,  If  he  falls  to 
hold  the  fund  for  the  payment  of  laborers 
and  materialmen,  the  same  misfortune  may 
occur.  To  use  the  epigrammatic  expression 
of  respondent's  brief: 

"Under  the  bond  statute  he  must  talce  care 
to  exact  the  bond,  and  under  the  lien  statute 
he  must  take  care  to  bold  the  fund." 

We  are  unable  to  find  any  reason  for  de- 
claring the  statute  in  question  unconstitu- 
tional. Certainly,  to  say  the  least,  reasonable 
doubts  as  to  its  unconstitutioaality,  after 
thoroughly  considering  the  question,  are  such 
as  to  render  it  the  imperative  duty  of  the 
court  to  declare  the  statute  valid  as  against 
the  objections  made.  It  is  ordered  by  the 
court  that  the  Judgment  be  affirmed.  Re- 
spondent to  recover  costs. 

FRICK,  a  J.,  and  McGAETY,  CORFMAN, 
and  GIDEON,  JJ.,  concur. 


DBE  V.  SAJ^  PBDRO,  L.  A.  &  S.  L.  R.  CO. 

(Ifo.  3035.) 

(Supreme  Court  of  Utah.     Aug.  6,   1917.) 

1.  Venub  ®=»27— Assignment  of  Cause  of 
Action — Absionob's   Residence. 

Whenever  a  cause  of  action  is  aariKned 
without  consideration,  the  assignor  continuing 
to  be  the  real  party  in  interest,  the  assignee 
is  merely  a  trustee  or  collection  agent,  and  the 
assignor,  the  real  party  in  interest,  is  the  per- 
son in  whose  favor  the  cause  of  action  arose 
within  Comp.  Laws  1907,  {  2931x1,  providing 
that  all  transitory  causes  of  action  arising  with- 
out the  state  in  favor  of  residents  shall  be 
brought  and  tried  in  the  county  where  such 
resident  resides,  in  the  county  where  the  prin- 
cipal defendant  resides,  or,  if  the  latter  is  a 
corjporation,  in  the  county  where  such  resident 
resides,  or  in  the  county  where  such  corporation 
has  its  principal  place  of  business,  etc. 

2.  Vbnxte  «=»27— Chanob  —  Fictitious  As-, 
siqnment. 

An  assignment  of  a  canse  of.  action,  with 
or  without  consideration,  made  solely  to  confer 
jurisdiction  on  the  court  in  which  the  action  is- 
commenced,  thereby  depriving  defendant  of  a 
privilege  afforded  by  the  statutes  relating  to 
venue,  will  not  prevail  against  a  proper  pro- 
ceeding to  change  the  place  of  trial. 

3.  Corporations  *=a508(4)— VENmc— Pebson- 
AL  Pbivilbob— Waiver — Statute. 

Comp.  Laws  1907,  §  2931x1,  conferred  a 
mere  personal  privilege  on  a  corporation  sued 
on  a  cause  of  action  arising  without  the  state 
which  could  be  waived  by  the  corporation. 

4.  Cokpobatiors    «=»C03(4)— Vbnub  —  Pkiti- 
LEOE — Invocation — Statutk. 

It  required  a  seasonable  objection  or  motion 
in  some  form  on  the  part  of  defendant  corpora- 
tion, sued  on  a  cause  of  action  arising  without 
the  state,  to  invoke  its  privilege,  under  Comp. 
Laws  1907,  §  2931x1,  to  be  sued  in  the  county 
where  it  had  its  principal  place  of  business, 
etc.,  and  to  bring  it  within  the  cognisance  of 
the  court. 
6.  Venue  ®s>58— Application  fob  Chanob. 

If  the  application  for  change  of  venue  is 
based  on  the  ground  that  the  action  is  brought 
in  the  wrong  county,  it  should  negative  any 
facts  and  circumstances  nnder  which  such  coun- 
ty would  be  the  proper  one. 

6.  CoBPOBATioNft  «=»603(4)—Ventjb  — Right 
to  Change— Waiveb. 

Where  defendant  corporation  moved  for 
change  of  venue  without  negativing  the  fact 
that  plaintiff  was  a  bona  fide  purchaser  of  the 
cause  of  action,  in  which  case  the  action  was 
commenced  in  the  proper  county,  and  thereaft- 
er it  developed  on  cross-examination  of  a  wit- 
ness that  plaintiff  was  not  a  bona  fide  purchas- 
er, but  defendant  did  not  renew  its  moti<»i,  as- 
signing specifically  the  newly  discovered  ground, 
defendant  waived  its  privilege  of  change  of  the 
place  of  trial. 

7.  Apfbal  and  EjBbob  4=>1081(3)— HABinjtss 
Ebbor. 

In  an  action  for  damage  to  a  shipment  of 
horses,  error  in  overruling  defendant  railroad's 
motion  for  nonsuit  on  the  ground  that  there 
was  no  proof  of  the  terms  and  stipulations  of 
the  contract  of  transportation  sued  upon  was 
rendered  harmless  by  defendant's  introducing 
the  contract  in  evidence,  thereby  obtaining  the 
full  benefit  of  its  terms,  i- 

8.  Appeal  and  KIbbob  $=>1068(4)— Habmucss 
Ebbob— Evidence. 

In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  horsea,  where  the  jury 
did  not  allow  as  damages  for  any  one  9f  the 
horses  a  sum  greater  than  the  value  agreed  up- 
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on  between  the  parties  in  the  written  contract, 
the  road  wa«  not  prejudiced  by  the  court's  rul- 
ing permitting  proof  of  value  at  destination  in- 
stead of  at  shipping  point,  as  provided  in  the 
contract. 

9.  Pleading  «=>252(1)  —  Amendment  of 
CoMPijiiNT— Effect. 

In  an  action  against  a  railroad  for  damages 
to  a  shipment  of  horses,  where  the  original 
complaint  declared  for  damages  in  the  sum  of 
$665,  and  was  afterwards  amended  to  limit 
the  territory  within  which  damages  were  claim- 
ed to  the  states  of  Nevada  and  California,  and 
a  horse,  which  afterwards  died,  having  been  in- 
jured in  Utah,  was  worth  at  least  $150,  ver- 
dict for  $580  was  not  excessive  on  the  ground 
that  the  amendment  removed  the  horse  from  the 
canse  of  action  and  reduced  the  ad  damnum  of 
the  complaint  to  ^06. 

10.  Carbiebs  «=3218(7)— Carkiaob  of  Stock 
— LniiTATioN  OF  Liability— Effect. 

Where  a  contract  for  the  transportation  of 
horses  limited  claim  for  damages  on  account 
of  any  one  animal  to  $100,  fixed  as  the  declared 
value,  and  the  shipper  sold  an  injured  mare  for 
$75,  the  shipper  could  recover  $80  damages  on 
account  of  injuries  to  the  mare,  less  than  the 
declared  value,  and  was  not  limited  to  a  recov- 
ery of  $25.* 

11.  Cabbiebb  «=>211  —  Cabriagx  of  Livb 
Stock— LiABiLiry  fob  Damage  by  Reason 
OF  Depbivation  of  Food  and  Wateb. 

A  railroad,  not  having  provided  facilities 
for  feeding  horses  shipped  while  they  were  in 
its  charge,  and  before  delivery  to  the  consignee, 
became  liable  for  any  damage  sustained  by  the 
shipper  by  reason  of  the  animals  having  been 
deprived  of  food  for  a  period  in  excess  of  36 
hours,  whether  the  horses  were  in  the  cars  or 
in  the  stocltyard  awaiting  delivery,  the  federal 
statute  permitting  the  confinement  of  live  stock 
without  food  and  water  by  request  of  the  ship- 
per for  36  hours. 

12.  Appeal  and  Ebbob  «=>1001(1)— Review 

—Verdict. 
The  Supreme  Court  cannot  disturb,  the  ver- 
dict of  a  jury  sustained  by  substantial  evidence. 

13.  Cabbiebb  ®=»22S(5)  —  Cabbiaoe  of  Live 
Stock— Damages  —  SuFFiciEncT  of  Evi- 
dence. ^ 

In  an  action  against  a  ranroad  for  injuries 
to  a  shipment  of  horses,  evidence  held  to  sustain 
an  award  uf  damages  of  $20  per  head  from  the 
horses  having  been  deprived  of  food  during 
more  hours  than  was  permissible  under  federal 
regulation.  - 

14.  Appeal  and  Ebbob  «=»030(2)— Pbesdmp- 

TION— InSTBUCTIONS   FOLLOWED. 

Unless  it  can  be  shown  that  the  jury  con- 
sidered other  causes  of  damage  than  that  sub- 
mitted to  it  by  the  coui-t,  it  must  be  presumed 
that  it  followed  the  court's  instruction,  and  that 
the  damages  awarded  were  exclusively  for  the 
Injuries  limited  by  the  instruction. 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A  Howell,  Judge. 

Action  by  Claude  M.  Dee  against  the  San 
Pedro,  Jjoa  Angeles  &  Salt  Lake  Railroad 
Oompany,  a  corporation.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Afflnbed. 

Dana  T.  Smith,  of  Salt  Lake  City,  for  ap- 
pellant, C.  O.  Richards,  of  Ogden,  for  re- 
spondent. 

THURMAN,  J.  Appeal  from  a  Judgment 
of  the  district  court  of  Weber  county.  The 
action  is  for  damages  caused  by  injuries  to 


certain  horses  transported  by  appellant  a»  L 
common  carrier. 

The  complaint,  in  substance,  alleges  that 
one  Shefifer  delivered  the  horses,  the  prop- 
erty of  Sheffer  and  Stewart,  to  defendant  at 
Salt  Lake  City,  to  be  transported  to  Stewart 
at  Los  Angeles  under  a  written  agreement 
executed  by  the  parties  for  safe  transport 
and  delivery;  that  there  were  23  horses,  of 
the  value  of  $4,000;  that  Sheffer  and  Stewart 
agreed  to  pay  for  the  transportation  $216; 
that  the  defendant  did  not  safely  deliver 
said  animals  according  to  agreement,  but  In 
a  negligent  and  careless  manner,  so  that 
while  on  board  the  train  outside  of  Utah,  and 
In  the  states  of  Nevada  and  Oalifomia,  and 
prior  to  their  delivery,  3  of  the  horses  were 
injured  and  thereafter  died,  and  the  remain- 
ing 20  bead  were  deprived  of  food  and  water 
and  became  starved,  shrunken,  and  emaci- 
ated, all  to  the  damage  of  the  owners  in  the 
sum  of  $665;  that  the  cause  of  action  was 
thereafter  assigned  to  the  plaintiff. 

The  original  complaint  did  not  allege  that 
the  damages  occurred  outside  of  Utah,  and 
the  defendant  appeared  and  demurred  to  the 
complaint,  and  at  the  same  time  filed  an 
affidavit  to  the  effect  that  defendant  Is  a 
corporation  with  its  principal  place  of  busi- 
ness at  Salt  Lake  City,  Salt  Lake  county, 
Utah;  also  an  affidavit  of  merits  with  de- 
mand in  writing  that  the  trial  of  the  action 
be  had  In  Salt  Lake  county,  under  the  pro- 
visions of  chapter  93,  Sess.  Laws  Utah  1913. 
Thereafter  the  demurrer  and  application  for 
a  change  of  venue  came  on  for  hearing,  aud 
the  plaintiff  was  permitted  to  amend  his- 
complaint  so  as  to  show  that  the  cause  of 
action  arose  outside  of  the  state  of  Utah. 
The  demurrer  was  overruled,  and  the  motion 
for  a  change  of  venue  denied. 

Defendant  filed  an  answer  admitting  that 
it  received  the  horses  under  a  written  agree- 
ment to  transport  them  to  Los  Angeles;  that 
some  of  the  horses  were  injured.  For  want 
of  knowledge  defendant  denied  the  assign- 
ment to  plaintiff,  and,  generally,  denied  the 
remaining  allegations  of  the  complaint.  Fur- 
ther answering,  defendant  pleaded.  In  effect, 
the  terms  of  the  written  agreement,  the  ma- 
terial parts  of  which  will  be  referred  to  as 
the  same  become  necessary  In  the  course  of 
this  opinion.  Defendant  olso  alleged  the 
court  had  no  jurisdiction. 

Plaintiff  filed  a  reply  admitting  and  deny- 
ing certain  allegations  of  new  matter  in  the 
answer. 

The  case  was  tried  to  a  Jury,  resulting  in 
a  verdict  for  plaintiff  in  the  sum  of  $712.02, 
including  interest,  for  which  sum  Judgment 
was  entered. 

Appellant  has  alleged  numerous  assign- 
ments of  error.  Such  as  have  not  been 
waived  will  be  considered  and  disposed  of  in 
the  order  presented  In  appellant's  brief. 
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The  application  for  a  diange  of  venue  was 
made  under  the  prOTlslons  of  chapter  93, 
Sesa  Laws  Utah  1913.  The  statute  re-enacts 
sections  2932  and  2933  of  the  Revised  Stat- 
utes of  1808,  which  had  been  repealed  by  the 
Legislature  In  1901  (Laws  1901,  c.  23).  The 
sections,  as  amended,  provide  In  part: 

"Id  all  other  cases  [meaning  cases  not  in- 
cluded in  the  preceding  sections  of  Oomp.  Laws, 
1907]  the  action  must  be  tried  in  the  county  in 
which  the  defendants,  or  some  of  them,  ri^de 
at  the  commencement  <^  the  action,"  etc. 

The  application,  affidavit  and  demand  for 
change  of  veoue  were  r^nlar  and  in  due 
form.  The  proceeding  was  regular  In  every 
respect  and  sufficient,  as  the  case  then  stood, 
to  entitle  defendant  to  have  the  action  trans- 
ferred to  Salt  Lake  county.  At  this  stage 
of  the  proceeding,  however,  the  plalntUF  ob- 
tained permission  of  the  court  to  amend  his 
complaint  by  alleging  that  the  cause  of  ac- 
tion arose  outside  of  Utah  and  in  the  states 
of  Nevada  and  California.  By  this  amend- 
ment the  case  was  brought  within  the  pro- 
visions of  the  next  preceding  section  of 
Comp.  Laws  Utah  1907,  viz.  section  2931x1, 
which,  In  part,  provides: 

"All  transitory  causes  of  action  arising  with- 
out this  state  in  favor  of  residents  of  this 
state  shall,  if  suit  is  brought  thereon  In  this 
state,  be  brought  and  tried  in  the  county  where 
such  resident  resides,  or  in  the  county  where 
the  principal  defendant  resides,  or  if  the  prin- 
cipal defendant  is  a  corporation,  then  in  the 
county  where  such  resident  resides  or  in  the 
county  where  such  corporation  has  its  principal 
place  of  business,  subject  however,  to  a  change 
of  venue  as  provided  by  law,"  etc. 

The  amendment  destroyed  the  effect  of 
appellant's  motion  by  materially  changing  the 
conditions  which  existed  at  the  time  the  mo- 
tion was  made.  The  record  does  not  disclose 
that  the  motion  was  renewed  or  a  new  one 
filed,  but,  as  respondent  In  his  brief  admits 
that  appellant  renewed  its  motion  after  the 
complaint  was  amended,  we  will  assume  that 
such  was  the  case.  If  It  was  renewed,  how- 
ever. It  must  have  been  in  the  same  form  as. 
the  one  made  before  the  complaint  was 
amended.  The  sufficiency  of  the  motion,  un- 
der the  dianged  conditions,  is  therefore 
drawn  sharply  in  question.  ' 

Appellant  has'  assigned  as  error  the  over- 
ruling of  the  motion  and  earnestly  contends 
that  the  motion  should  have  been  granted. 
Before  proceeding  to  a  determination  of  this 
question  It  Is  necessary  to  arrive  at  a  ra- 
tional and  intelligent  understanding  of  the 
real  point  in  controversy  between  the  parties. 
Appellant  contends  that,  under  the  section  of 
the  statute  last  quoted,  the  cause  of  action 
arose  in  favor  of  Sheffer,  one  of  the  owners 
of  the  property,  residing  In  Cache  county, 
and  that  therefore  either  Cache  county  or 
Salt  Lake  county  where  appellant's  principal 
place  of  business  is  located,  was  the  county 
In  which  the  action  should  have  been  com- 
menced; that,  even  though  the  assignee 
might  have  bad  the  right  to  sue,  as  plalntlCt, 


still  he  should  have  sued  In  one  or  the  other 
of  the  counties  named.  On  the  other  baud  at, 
we  understand  it,  the  respondoit  contends 
that  the  assignee  is  the  person  in  whose 
favor  the  cause  of  action  arose  In  the  sense 
of  the  statute  in  question,  and  therefore  the 
action  was  properly  commenced  in  the  coun- 
ty of  his  residence,  to  wit,  Weber  county. 
These  contentions  of  the  parties  involve  a 
constructioQ  of  the  statute  tn  question,  and 
for  that  reason  the  question  assumes  an  im- 
'portance  outside  of  the  present  case.  The 
court  is  of  the  opinion  that  both  contentions 
are  right  under  certain  conditions  and,  under 
certain  other  conditions  both  are  wrong. 

[1]  We  believe  that  both  reason  and  au- 
thority on  this  subject  support  the  view  that, 
whenever  a  cause  of  action  is  assigned  with- 
out consideration,  the  assignor  remaining  and 
continuing  to  be  the  real  party  In  interest, 
the  assignee  Is  nothing  more  than  a  trustee 
or  collection  agent,  and  the  assignor,  the  real 
party  in  Interest,  is  the  person  in  whose  favor 
the  cause  of  action  arose  in  the  sense  of  the 
statute,  and  the  county  where  he  resides,  or 
the  county  where  the  defendant  resides,  or, 
if  a  corporation,  where  it  has  its  principal 
place  of  business,  is  the  county  in  which  the 
action  should  be  commenced. 

[2]  The  court  is  further  of  the  (pinion  that, 
if  it  should  be  made  seasonably  to  appear 
that  an  assignment  of  a  cause  of  action, 
either  with  or  without  consideration,  is  made 
for  the  sole  purpose  of  conferring  Jurisdic- 
tion upon  the  court  in  which  the  action  is 
commenced,  thereby  depriving  defendant  of 
a  privilege  afforded  by  the  statutes  relating 
to  venue,  such  attempt  should  not  be  permit- 
ted to  prevail  against  a  proper  proceedings 
to  change  the  pj^ce  of  trial. 

"Colorable,  collusive,  or  fictitious  assignments 
of  causes  of  action  made  merely  to  evade  tbe 
provisions  of  venue  statutes  being  a  fraud  upon 
the  court  are  void,  and  will  not  operate  to  give 
the  assignee  the  benefits  accorded  plaintiffs  un- 
der the  statute."    40  Cyc.  103,  and  cases  cited. 

ISie  foregoing  excerpt  from  Cyc.  is  quoted 
In  appellant's  brief,  as  are  also  the  cases 
dted  in  the  note.    They  are  all  in  point. 

The  remainder  of  the  paragraph  from 
whidi  the  above  is  quoted  reads  as  follows: 

"The  rule  is  otherwise,  however,  as  to  the 
venue  of  an  action  by  a  bona  fide  assignee  for 
a  valuable  consideration  who  has  been  guilty  of 
no  fraud  or  collusion." 

See,  also.  National  Exchange  Bank  ▼.  Foley 
et  al.,  27  Tex.  Civ.  App.  460,  66  S.  ,W.  249; 
Leahy  v.  Ortiz,  38  Tex.  av.  App.  314,  85  S. 
W.  824. 

[S-S]  The  district  court  of  Weber  county, 
being  a  court  of  general  Jurisdiction,  had  ju- 
risdiction of  the  subject-matter  of  this  ac-. 
tlon.  The  statute  under  review  fixing  the 
venue  conferred  a  mere  personal  privilege 
which  could  be  waived  by  the  privileged  par- 
ty. 40  CyC  110.  It  required  a  seasonable 
objection  or  motion  in  some  form  to  invoke 
tbe  privilege  and  bring  It  within  the  cog- 
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vlunce  of  the  Goart.  Tbia  was  done  In  the 
-case  at  bar,  aa  bef<»e  stated,  prior  to  the 
complaint  being  amended,  and  at  that  time 
was  In  due  form,  becanse,  as  the  case  then 
stood.  It  was  within  the  venue  statnte  as 
amended  by  Laws'  Utah  1918,  c.  98.  Bnt 
when  the  complaint  was  amended,  and  the 
cause  of  action  was  alleged  to  have  arisen 
outside  of  the  state,  the  case  was  then 
brought  within  the  provisions  of  another  and 
different  section  of  the  statute,  and  the  ques- 
tion presented  for  consideration  Is:  Was  the 
motion  of  defendant  sufficient  as  an  applica- 
tion for  change  of  venue  in  view  of  the  al- 
tered situation  caused  by  the  amendment? 

"If  the  application  is  based  on  the  ground 
that  the  action  is  brought  in  the  wrong  coanty, 
it  should  negative  any  facts  and  circumstances 
imder  which  such  county  would  be  the  proper 
one."    40  Cyc.  154. 

See  Adamson  v.  Bergen,  15  Colo.  App.  396, 
62  Pac.  629;  Grangers'  Union  v.  Ashe,  12 
CaL  App.  143, 106  Pac.  889;  Pearce  v.  Wal- 
Us,  68  Tex.  Civ.  App.  315,  124  a  W.  496. 
Appellant's  motion  to  change  the  place  of 
trial  nowhere  negatived  certain  conditions 
onder  which  Weber  county  may  have  been 
the  proper  coanty.  It  did  not  negative  the 
fact  that  plaintiff  may  have  been  a  bona  fide 
purchaser  of  the  cause  of  action,  In  which 
case,  as  we  have  seen,  the  action  was  com- 
menced in  the  proper  county.  It  did  not 
negative  the  fact  that  Sheffer  was  a  resident 
of  Weber  county,  which  should  have  been 
done  if  appellant's  construction  of  the  stat- 
nte Is  correct.  It  !&■  true  respondent  for  some 
reason  supplied  this  omission  by  filing  affi- 
davits showing  that  Sheffer  was  not  a  res- 
ident of  Weber  county,  and  If  we  concede  that 
this  was  sufficient  on  that  point,  still  the 
omission  to  negative  the  fiict  that  plaintiff 
was  a  bona  flde  purchaser  was  a  fatal  de- 
fect in  the  proceeding  which  justified  the 
court  in  denying  the  motion. 

[6]  Itaring  the  trial  of  the  case  before  the 
jury,  however.  It  developed  on  cross-exam- 
ination of  Sheffer,  a  witness  for  the  plain- 
tiff, that  plaintiff  was  not  a  bona  fide  pur- 
chaser of  the  cause  of  action ;  that  he  paid 
no  consideration  for  it  whatever;  that  he 
was  a  mere  collection  agent  for  Sheffer  and 
Stewart,  the  real  parties  in  Interest  Appel- 
lant Insists  that,  Inasmuch  as  this  was  the 
first  knowledge  appellant  had  of  the  fact.  It 
should  be  permitted  to  avaU  Itself  of  the  In- 
formation thus  received  even  at  that  stage 
of  the  case  In  support  of  Its  motion  to  change 
the  place  of  trial.  Under  the  view  we  have 
already  extwessed,  if  this  faot  had  been 
shown  at  the  proper  time  and  at  the  proper 
stage  of  the  proceeding,  the  appellant  would 
have  been  entiUed  to  have  the  cause  trans- 
ferred to  either  Cache  or  Salt  Lalie  county ; 
but  the  serious  question  is:  Can  appellant 
avail  Itself  of  information  obtained  on  the 
trial  of  a  case  on  its  merits  where,  as  In  this 
case,  it  did  not  renew  its  motion  and  assign 
stpedfically  the  newly  discovered  groi^d  for 


the  motion?  Ko  motion  was  offered,  fu> 
showing  was  made,  and  no  objection  was  In- 
terposed to  further  proceeding  with  the  trlaL 
It  was  not  even  suggested  in  the  motion  for 
a  nonsuit  which  was  made  after  plaintiff 
rested  his  case.  Can  a  party  on  a  question 
of  this  kind,  which,  as  before  stated,  is  only 
a  question  of  personal  privilege,  after  he  ob- 
tains Information  upon  which  be  might  in- 
voke that  privilege,  proceed  with  the  trial 
upon  the  merits,  of  the  cause  without  jeopar- 
dizing the  privilege  Itself?  Can  he  thus 
avail  himself  of  the  chance  of  obtaining  a 
favorable  result  on  the  merits  of  the  case, 
and  if  he  fall  in  that,  then  be  heard  to  com- 
plain on  the  grounds  that  the  trial  was  had 
in  the  wrong  county?  We  think  not.  It  is 
contrary  to  every  rule  of  practice  with  which 
we  are  familiar.  We  do  not  wish  to  be  un- 
derstood as  holding  that,  even  if  appellant 
had  objected  to  proceeding  with  the  trial  un- 
der the  circumstances  mentioned,  It  could 
have  effected  a  change  of  venue  at  that  stage 
of  the  proceedings ;  but,  had  seasonable  steps 
been  taken  as  soon  as  practicable  after  ap- 
pellant became  Informed  of  the  fact,  a  differ- 
ent question  wouU)  have  been  presented, 
which,  however,  we  need  not  attempt  to  de- 
cide in  this  <q>inlon. 

As  we  understand  the  record,  the  trial 
court  did  not  err  in  denying  aiypellant's  mo- 
tion for  a  change  of  venue,  and  all  the  as- 
signments based  upon  this  alleged  error  must 
therefore  fail. 

The  next  matter  complained  of  by  appel- 
lant in  the  order  of  its  argument  is  the  omis- 
sion of  plaintiff  to  prove  the  written  agree- 
ment referred  to  in  plaintiff's  complaint  un- 
der which  the  horses  were  shipped  to  Los 
Angeles,  and  the  failure  of  the  court  to  com- 
pel plaintiff  to  make  such  proof.  Appellant 
raises  this  question  under  its  twelfth  assign- 
meat  of  error,  in  which  it  is  alleged  that  the 
court  erred  in  overruling  defendant's  motion 
for  a  nonsuit,  to  which  ruling  defendant  ex- 
cited. 

The  principal  grounds  aUeged  In  support 
of  defendant's  motion  for  a  nonsuit  were 
that  there  was  no  proof  of  the  terms  and 
stipulations  of  the  contract  sued  upon,  the 
written  contract  alleged  In  the  complaint 
not  having  been  introduced  in  evidence,  and 
no  attempt  to  prove  its  terms  and  stipula- 
tions as  secondary  evidence. 

[7]  The  motion  for  a  nonsuit  was  overrul- 
ed by  the  court  apparently  upon  the  grounds 
that,  having  admitted  that  there  was  a  con- 
tract entered  into  for  the  transportation  of 
the  animals,  the  burden  was  on  the  defendant 
to  prove  any  special  terms  of  the  contract 
that  might  limit  its  liability.  We  need  not 
discuss  the  reasons  assigned  by  the  court 
whether  the  same  were  valid  or  invalid,  or 
whether  the  ruling  amounted  to  a  reversible 
error  at  the  time  it  was  made.  Whatever 
might  have  been  the  effect  of  the  order  over- 
ruling the  motion  for  a  nonsuit  was  rendered 
entirely  harmless  and  nonprejudicial  by  the 
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d^endant  itself.  It  introduced  tlie  contract 
tn  evidence,  and  thereby  obtained  the  full 
benefit  of  its  terms.  A  party  to  an  action 
may  not  retain  the  benefit  of  an  exception  to 
the  exdluslon  of  evidence  after  he  has  had 
the  full  benefit  of  the  evidence  itself.  There 
is  no  difference  between  such  a  case  and  the 
contention  of  appellant  on  the  point  in  ques- 
tion. This  court  has  heretofore  determined 
this  identical  question  in  a  case  in  which  ap- 
pellant -was  a  party  defendant  Boyd  r.  S. 
P.,  L.  A.  &  S.  ^  R.  R,  Co.,  45  Utah,  449,  146 
Pac.  282.     This  assignment  must  also  fail. 

Appellant,  under  assignments  7,  8,  9,  10, 
and  11,  excepted  to  the  rulings  of  the  court 
in  permitting  respondMit,  over  appellant's 
objection,  to  prove  the  value  of  the  animals 
shipped  at  Los  Angeles.  It  was  provided  in 
the  written  agreement  introduced  by  appel- 
lant tnat  all  claims  for  loss  or  damage  to 
each  of  the  animals  shipped  should  be  ad- 
Justed  on  the  basis  of  value  at  the  time  and 
place  of  shipment,  not  exceeding  the  declared 
value  which  had  been  fixed  at  $100  per  head. 

Appellant  contends,  and  with  much  reason 
and  force,  that  |permitting  respondent  to 
prove  the  value  of  the  animals  at  los  An- 
geles, the  point  to  which  they  were  shipped, 
instead  of  at  Salt  Lake  City,  the  place  from 
which  they  were  shipped,  was  in  contraven- 
tion of  the  terms  of  the  contract,  and  there- 
fore error.  We  are  of  the  opinion  that  this 
contention  of  appellant  is  well  founded,  and 
if  the  error  is  prejudicial,  the  assignments 
of  error  on  this  point  should  prevail.  Was 
the  error  prejudioial?  The  evidence  admit- 
ted over  appellant's  objection  could  by  no 
possibility  affect  the  value  of  more  than 
three  of  the  horses  in  question:  (1)  A  horse 
described  as  a  bay  gelding,  injured  in  Utah ; 
(2)  another  horse,  "which  died  from  injuries 
received ;  (3)  still  another  injured,  which 
plaintiff  sold  for  $75.  The  horses  were  of 
the  actual  value  of  $175  per  head. 

[8]  The  court,  by  Instruction,  excluded 
from  the  Jury  all  consideration  as  to  the 
horse  Injured  in  Utah,  because  it  was  out- 
side the  claim  made  by  plaintiff.  As  to  the 
second,  which  died,  the  Jury  allowed  the  sum 
of  $100,  the  declared  value  under  the  con- 
tract. For  the  third  animal  the  Jury  allowed 
the  plaintiff  $80,  which  was  less  than  the 
declared  value,  ond,  besides  this,  the  plain- 
tiff had  sold  the  animal  for  $75.  Thus  it  ap- 
pears the  Jury  did  not  allow  for  any  one  of 
said  horses  a  sum  greater  than  the  value 
agreed  upon  between  plaintiff  and  defend- 
ant in  the  written  contract  How  then  was 
appellant  prejudiced  by  the  ruling  of  the 
court  permitting  proof  of  value  at  Los  An- 
geles instead  of  at  Salt  Lake  City,  as  pro- 
vided in  the  shipping  contract?  'Riere  was 
no  direct  proof  at  all  as  to  the  vfflue  in  Salt 
Lake  City,  the  place  where  the  value  ought 
to  have  been  established,  but  there  was  In- 
direct proof  of  a  very  satisfying  character. 
It  was  shown  that  the  horses  were  purchased 
at  Pocatello,   Idaho^   for  the  sum  of  $125 


each ;  thence  shipped  via  Salt  liake  City  to 
I  Los  Angeles  to  a  higher  market  They  were 
rebilled  at  Salt  Lake  City.  The  presump- 
tion is  almost  conclusive  that  the  horses  were 
worth  more  in  Salt  Lake  City  than  In  Poca- 
tello,  because  they  were  nearer  the  better 
market  In  addition  to  tills,  as  stated  by  re- 
spondent, appellant  requested  the  court  to  in- 
struct the  Jury  as  to  the  animal  that  died 
that  it  could  not  find  a  verdict  for  more  than 
$100,  thus  recognizing  the  right  of  the  Jury 
to  find  to  that  extent  notwithstanding  the 
absence  of  direct  proof  of  the  value  at  Salt 
Lake  City.  The  court  so  instructed  the  Jury, 
and  the  Jury  followed  the  instruction.  We 
are  inclined  to  hold,  if  the  court  erred  at  all 
in  admitting  the  evidence  in  question.  It  was 
error  without  prejudice,  and  therefore  all 
the  assignments  of  error  based  upon  this  rul- 
ing of  the  court  are  without  merit. 

[I]  In  connection  with  the  horse  injured 
in  Utah,  appellant  complains  that  the  dam- 
ages awarded  by  the  Jury  are  excessive.  It 
raises  this  question  on  its  motion  for  a  new 
trial,  which  was  overruled.  Appellant's  con- 
tentions are  tliat  plaintiff  alleged  his  entire 
damage  in  the  complaint  at  $666 ;  that  this 
sum  included  the  value  of  the  horse  injured 
in  Utah,  which  afterwards  died;  that  this 
horse,  under  the  complaint,  as  amended,  was 
entirely  outside  the  case,  and  consideration 
thereof  was  tak«i  from  the  Jury  by  an  in- 
struction of  the  court;  that  the  testimony 
showed  that  the  value  of  this  horse  was 
from  $150  to  $180,  and  the  court  should  have 
instructed  the  Jury  to  deduct  the  value  of  the 
horse  from  the  total  amount  demanded  in  the 
complaint,  but  Instead  of  so  doing,  the  court 
instructed  the  Jury  that  if  It  found  for.  the 
plaintiff  it  could  allow  the  total  amount,  not 
exceeding  $665,  the  amount  demanded  in  the 
complaint  It  is  then  contended  by  appellant 
that  if  the  Jury  had  deducted  the  lowest  val- 
ue, $150,  It  could  not  have  found  a  verdict 
for  more  than  $505,  whereas  the  Jury  found 
$5S0,  exclusive  of  interest,  which  made  the 
verdict  excessive  to  the  extent  of  $75.  It 
required  an  ingenious  process  of  reasoning  to 
reach  tills  result,  and  we  confess  our  inabil- 
ity to  see  the  logic  of  the  contention.  As  be- 
fore stated,  the  original  complaint  declared 
for  damages  in  the  sum  of  $665,  and  was  af- 
terwards amended,  not  by  changing  the  sum 
prayed  for,  but  by  limiting  the  territory 
within  which  damages  were  claimed,  to  wit 
within  the  states  of  Nevada  and  California. 
Now,  if  the  damages  awarded  by  the  Jury 
were  for  injury  done  only  in  the  states  of 
Nevada  and  California,  and  were  within  the 
amount  prayed  for  in  the  amended  complaint 
and  within  the  evidence,  we  are  unable  to  see 
wliat  grounds  appellant  has  to  complain  of 
excessive  damages  on  this  account  Plain- 
tiff could  have  amended  his  complaint  by  In- 
creasing the  amount  of  damages  prayed  for, 
if  he  had  desired,  and  the  only  effect  of  the 
amendment  he  did  make  on  the  matter  of 
damages  was  to  ^minate  all  damages  in  the 
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State  of  Utab  and  transfer  the  «itlre  amoant 
claimed  to  Injnrles  occnrrlng  In  Nevada  and 
Califm-nla.  Besides  this,  we  cannot  under- 
stand what  the  Injury  done  to  the  horse  In 
Utah,  or  the  value  of  that  horse,  bad  to  do 
with  the  case  after  the  plaintiff  amended  his 
complaint,  and  especially  after  the  court,  by 
positive  instmctlon,  took,  that  matter  from 
the  Jury.  As  shown  by  the  verdict,  the  jury 
followed  the  instructions  of  the  court.  Nei- 
ther the  court  nor  the- Jury  erred  in  respect 
to  this  charge  of  ezceestve  damages. 

Appellant  charges  as  error  the  refusal  of 
the  court  to  Instruct  the  Jury  as  requested 
in  the  latter  part  of  its  request  No.  12,  wlilch 
in  part  reads  as  f<dlows: 

"And  if  you  find  from  the  evidence  that  the 
mare  which  was  afterwards  sold  for  the  sum 
of  f75  was  Injured  in  either  the  state  of  Nevada 
or  the  state  of  California  as  the  result  of  the 
negligence  of  the  defendant,  you  can  only  allow 
the  plaintiff  the  sum  of  $25  for  the  damages  to 
her." 

The  court  refused  (bat  portion  of  the  re* 
quest  on  account  of  its  limitation  as  to  the 
amount  of  damages  that  might  be  recovered. 

[10]  As  before  stated,  the  contract  between 
the  parties  limited  the  claim  respondent 
might  make  for  damages  on  account  of  any 
one  animal  to  a  sum  not  exceeding  $100, 
which  bad  been  fixed  as  the  declared  value. 
The  mare  referred  to  in  that  portion  of  the 
request  we  have  quoted  was  injured  while  in 
transit,  and  afterwards  sold  by  plaintiff  for 
$75.  Appellant's  request  was  baaed  upon  the 
assumption  that,  as  the  declared  value  was 
only  $100,  and  the  plaintiff  sold  the  mare  for 
$75,  the  Jury  should  not  be  permitted  to 
award  the  plaintiff  a  sum  exceeding  $25. 
The  court  refused  to  instruct  as  requested, 
and  the  Jury  awarded  plaintiff  $80  dam- 
ages on  account  of  injury  to  the  mare.  The 
amount  allowed  being  less  than  $100,  the  de- 
clared value  fixed  by  the  parties,  the  ruling 
Of  the  court  affords  no  grounds  for  complaint 
on  the  part  of  appellant.  The  sum  of  $100 
per  bead  was  fixed  as  the  greatest  amount 
plaintiff  could  recover  from  the  defendant, 
either  for  injury  or  total  loss,  and  it  had  no 
relation  whatever  to  what  plaintiff  might 
realize  for  the  animal  from  other  sources. 
This  question  has  been  determined  by  this 
court  in  a  recent  case  adversely  to  appel- 
lant's contention.  Balrd  v.  D.  &  R.  G.  R.  Co., 
1^  Pac.  79.  We  see  no  reason  for  departing 
from  the  rule  announced  In  that  case. 

In  the  written  contract  under  which  the 
animals  were  shipped  respondent  agreed  "to 
load  said  live  stock  at  point  of  shipment,  un- 
load and  reload  at  resting  places,  and  unload 
at  destination  and  to  feed  and  water  at  his 
expense,  and  to  accompany  and  attend  said 
live  stock  en  route  and  to  destination."  It 
was  known  by  the  evidence  that  the  horses 
were  not  fed  promptly  upon  being  unloaded 
at  Los  Angeles.  The  federal  statute  in  such 
cases  permits  the  confinement  of  the  animals 
without  food  and  water  for  a  period  of  28 
hours.    By  request  of  the  fehlppv  this  period 


may  be  extended  to  36  hours.  The  request 
was  made  in  the  present  case.  The  horses 
arrived  at  Los  Angeles  at  11  p.  m.,  having 
then  been  confined  without  food  and  water 
for  a  period  of  S3  hours,  which,  as  we  have 
shown,  was  permissible  under  the  federal 
statute  and  the  request  of  the  shipper  above 
referred  to.  The  horses  were  then  taken  to 
the  stockyard  and  unloaded  at  about  1  a.  m. 
next  morning.  No  food  had  been  provided, 
nor  could  any  be  obtained  by  the  shipper  be- 
fore 7  o'clock  a.  m.  The  shipper  could  not 
procure  a  delivery  of  the  horses  to  him  untU 
the  freight  was  paid,  and  he  oould  not  pay 
the  freight  until  the  ofllce  opened  In  the 
morning.  The  testimony  tends  to  show  the 
horses  were  not  fed  until  about  7  or  8  o'clock 
a.  m.  after  a  confinement  without  food'  for 
over  39  hours.  Appellant  contends,  under 
the  provision  of  the  shipping  contract  above 
quoted,  that  it  was  not  responsible  for  any 
damages  to  the  animals  after  they  were  un- 
loaded at  Los  Angeles;  that  its  duty  as  a 
carrier  ceased  at  that  point ;  that  it  -owed  no 
duty  to  furnish  food  at  the  stockyards  in  Los 
Angeles,  and  that  the  shipper  had  agreed  tb 
feed  the  horses  himself.  Evidence  of  what 
occurred  in  Los  Angeles  after  the  horses 
were  unloaded  was  objected  to  by  appellant 
and  assigned  as  error;  also  an  instruction  of 
the  court  authorizing  the  recovery  of  dam- 
ages for  failure  to  provide  food  and  the 
refu.sal  of  appellant's  request  to  Instruct  that 
the  defendant  was  not  liable  after  the  horses 
were  unloaded  are  likewise  assigned  as  er- 
ror. The  Jury  found  as  damages  for  the 
plaintiff  for  each  of  the  20  head  of  horses  the 
sum  of  $20,  and  under  the  complaint  this 
damage  is  limited  to  injury  done  by  being 
deprived  of  food  and  water  for  the  period  in 
excess  of  36  hours. 

The  contention  of  appellant  on. this  point 
Is  that  it  is  not  liable  for  damages  on  this 
account,  inasmuch  as  the  shipper  had  agreed 
to  feed  and  water  the  animals,  and,  further- 
more, that  it  is  not  liable  for  any  damages 
after  the  horses  were  unloaded.  In  support  of 
these  propositions  appellant  cites  Mo.  Pac. 
V.  Texas  (C.  C.)  41  Fed.  913;  Ga.  Ky.  &  B. 
Co.  V.  Iteld,  91  Ga.  377,  17  S.  E.  934;  Cen- 
tral R.  V.  Bryant,  78  Qa.  722 ;  U.  S.  v.  PhU- 
adelphia  K.  R.  Co.  (D.  a)  223  Fed.  207-211; 
Paul  V.  Pennsylvania  Ry.  Co.,  70  N.  J.  Law, 
442,  67  Atl.  139;  Ft  Worth  &  Denver  City 
Rv  R.  Co.  V.  Daggett,  87  Tex.  322,  28  S.  W. 
625;  Hengstler  v.  Flint  &  P.  M.  R.  R.,  125 
Mich.  530,  84  N.  W.  1067.  These  cases 
are  nearly  all  in  point  upon  the  proposition 
that  a  special  contract  whereby  the  shipper 
assumes  the  duty  of  feeding  and  watering 
live  stodi  en  route  la  a  valid  stipulation,  not 
against  public  policy,  and  binding  on  th«: 
shipper.  Some  of  tbem  are  federal  cases  Ui 
which  the  provisions  are  construed  liberally 
in  favor  of  the  shipper,  and.  most  of  them 
are  cases  in  which  the  failure  to  provide  food 
and  water  was  due  to  the  fault  or  negligence 
of  the  shipper  Iiimself.    None  of  the  cases  arfi 


Digitized  by 


Google 


252 


167  PACIFIC  BEIPOaTEB 


(Utah 


In  point  tn  a  case  like  the  one  at  bar  where 
the  carrier  failed  to  provide  fadlitlea  where- 
by the  shipper  conld  obtain  food  and  water. 
In  the  Ft.  Worth  &  Denver  City  B.  B.  Case, 
cited  by  appellant,  the  doctrine  which  we  be- 
lieve should  be  applied  to  this  case  Is  enun- 
ciated In  a  paragraph  of  the  opinion,  which 
we  quote  in  full: 

"We  are  further  of  the  opinion  that  the  spe- 
cial contract,  aa  well  as  the  act  of  Contn^ess, 
relieved  the  carrier  of  the  duty  La  tiie  first  in- 
stance, of  feeding  and  watering  at  such  points 
as  it  famished  reasonable  facilities  to  the  Clip- 
per to  do  so,  but  that  in  the  absence  of  such 
facilities  at  any  point  the  contract  would  be 
tmreasonable  as  to  such  point,  and  the  carrier 
would  be  liable  for  any  damage  resulting  from 
the  failure  to  feed  and  water  at  such  i>oint." 

It  does  seem  to  us  that,  until  the  animals 
In  question  could  be  turned  over  and  deliv- 
ered to  the  consignee  In  the  due  course  of 
business,  the  duties  of  the  carrier,  whatever 
they  might  be,  were  continuing  and  did  not 
cease  as  claimed  by  appellant  when  they  were 
turned  Into  the  stockyard.  To  the  same  ef- 
fect as  the  language  which  we  have  quoted 
from  the  Texas  case  are  many  of  the  cased 
cited  by  respondent.  In  Groot  v.  Railroad 
Co„  84  Utah,  161,  96  Pac.  1019,  thU  court 
announces  the  same  doctrine,  and,  although 
it  was  an  action  for  a  tort,  the  principle  Is 
thoroughly  discussed  and  considered.  In 
Railroad  Co.  v.  Gann,  8  Tex.  Civ.  App.  620, 
28  S.  W.  349,  the  court  says: 

"Where  a  duty  is  imposed  by  law  on  a  rail- 
road company  to  water  and  feed  stock  in  tran- 
sit, it  is  not  relieved  from  liability  by  showing 
that  the  shipper  had  undertaken  that  duty,  if 
it  appears  that  by  its  acts  it  prevented  the  ship- 
per from  performing  It." 

Railway  Oo.  v.  Crawford  (Tex.  Olv.  App.) 
146  8.  W.  S29,  IB  to  the  same  eCTect.  Rail- 
way Co.  V.  Cunningham,  51  Tex.  Civ.  App. 
868,  118  S.  W.  767,  holds  that  a  stipuUtlon 
by  the  shipper  whereby  he  assumes  the  duty 
of  feeding  and  watering  live  stock  in  transft 
is  void  where  the  carrier  does  not  provide 
reasonable  facilities  for  that  purpose.  The 
Texas  Court  of  Civil  Appeals  tn  Chicago,  R. 
I.  &  G.  R.  Co.  V.  Scott,  156  S.  W.  297,  holds 
that  a  provision  in  the  shipping  contract 
whereby  the  shipper  assumes  the  risk  and  ex- 
pense of  feeding,  watering,  and  otherwise 
caring  for  Uve  stock  while  in  cars,  yards, 
and  pens,  etc.,  is  void.  Respondent  cites  also 
Burns  V.  Chicago,  Milwaukee  &  St.  Paul  R. 
Co.,  104  Wis.  646,  80  N.  W.  927,  Reynolds  v. 
Great  Northern  Ry.  Ca,  40  Wash.  163,  82 
Pac.  161,  HI  Am.  St  Rep.  883,  Smith  et  al.  v. 
Railway  Co.,  100  Mich.  148,  68  N.  W.  651, 

43  Am.  St  Rep.  440,  Grieve  v.  111.  Cent 
Ry.  Co.,  104  Iowa,  659,  74  N.  W.  192,  Rail- 
way Co.  V.  Bank,  92  Va.  495,  28  S.  B.  935, 

44  L.  R.  A  449,  Ward  v.  Railway  Co.,  87 
Kan.  824,  126  Paa  1083,  and  many  other  cas- 
es, all  of  which  are  more  or  less  In  point  on 
the  question  now  under  review. 

[11]  As  we  view  this  question  under  the 
evidence,  appellants,  not  having  provided  fa- 
cilities for  feeding  the  horses  during  the 


time  they  were  In  its  charge,  and  betate 
delivery  to  the  consignee,  became  liable  tor 
any  damage  sustained  by  the  shipper  by  rea- 
son of  the  animals  being  deprived  of  food  for 
a  period  of  time  in  excess  of  36  hours,  wheth- 
er the  horses  were  in  its  cars  or  in  the  stock- 
yard awaiting  delivery.  Appellant's  assign- 
ments of  error  on  this  aoconnt  cbould  not 
prevail. 

The  only  remaining  question  to  be  deter- 
mined is  as  to  the  damages  awarded  by  the 
Jury  for  the  20  head  of  horses  which,  the 
complaint  alleges,  were  starved,  emaciated, 
and  shrunken  in  flesh  by  being  deprived  of 
food  and  water  for  more  than  39  hours  at 
one  time,  while  In  transit  and  prior  to  their 
delivery  at  Los  Angeles.  As  to  these  horses 
the  complaint  did  not  aUege  injury  from 
bruises,  wounds,  lacerations,  etc.,  as  It  did 
concerning  the  other  3  horses  already  con- 
sidered by  the  court.  But,  Inasmuch  as  the 
evidence  Introduced  tended  to  show  that  th6 
horses  were  bruised  and  scarred,  as  well  as 
shrunken  and  emaciated,  appellant  contends 
that  the  Jury  which  awarded  plaintiff  $20 
per  head  as  damages  could  not,  under  the  cir- 
cumstances, ascertain  the  damages,  and  in 
any  event  that  the  damages  are  excessive. 
The  impracticability,  if  not  the  impossibility, 
of  segregating  the  damages  caused  by  ladt 
of  food  and  water  flrom  the  damages  caused 
by  being  bruised,  wounded,  and  scarred  is 
relied  on  by  appellant  in  support  of  Its  con- 
tention. It  is  claimed  by  appellant  that  th6 
Jury  disregarded  the  Instruction  of  the  court 
limiting  it  to  damages  on  account  of  the 
horses  being  deprived  of  food,  and,  without  • 
attempting  to  segregate  the  damages,  award- 
ed the  plaintlfT  damages  for  all  the  injuries 
the  horses  sustained,  including  bruises, 
wounds,  scars,  etc.  For  this  reason  appel- 
lant insists  that  the  damages  are  excessive. 

[12]  This  assignment  of  error  Involves  the 
question  as  to  whether  or  not  the  evidence  1^ 
sufficient  to  support  the  verdict  as  to  that 
item  of  damages.  Upon  that  question  this 
court  must  give  heed  to  a  well-established 
rule  by  which  it  cannot  disturb  the  verdict  ol 
a  Jury  If  it  is  sustained  by  substantial  evi- 
dence. It  cannot  examine  the  evidence  with 
the  view  of  determining  what  In  Us  Judg- 
ment, the  verdict  should  have  been.  Its  only 
function  is  to  determine  whether  or  not  the 
verdict  is  sustained  by  any  substantial  evi- 
dence. It  therefore  becomes  necessary  to  re- 
view the  evidence  for  that  purpose  before 
considering  the  law  relating  to  a  question 
of  this  Idnd.  Mr.  Sheffer,  one  of  the  owners 
of  the  horses,  and  a  vrltness  for  plalntifF,  on 
direct  examination,  after  stating  that  the 
horses  were  gaiut  shrunkoi,  bruised,  and 
scarred,  was  asked  the  question: 

"Tou  may  state  how  thdr  condition  compar- 
ed with  what  it  should  have  been  if  they  liad 
been  fed  five  or  six  hours  earlier." 

He  answered: 

"Well,  they  wouldn't  have  been  so  gaunt  and 
drawn  if  thay  had  been  fed  earlier." 
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He  then  stated  that  that  would  )iave  made 
a  difference  in  their  market  value.  He  was 
then  ask^d  what  difference.  In  his  opinion,  It 
wonld  hiiTe  made  In  the  market  value  per 
head.    He  answered: 

"Well,  they  will  run  anywheies  from  |16  to 
$25  per  head." 

On  cross-examination  the  witness'  answer, 
as  we  read  the  record,  is  a  Uttle  confusing, 
but  In  answer  to  questions  asked  by  appel- 
lant which  included  injuries  from  all  sourc- 
es, rough  handling,  deprivation  of  food,  etc., 
the  witness  placed  the  damage  at  about  the 
same  figure  as  he  did  oo  direct  examlnatioii, 
that  is,  $15  or  $25  per  head.  Mr.  Stewart, 
another  witness  for  plaintiff,  testifled  the 
market  value  of  the  horses  in  Los  Angeles 
uninjured  would  have  been  $175.  In  the  con- 
dition they  were  In  when  they  came  off  the 
cars,  in  his  opinion,  their  value  would  not 
be  more  than  $140  per  head.  Mr.  Rlchert, 
another  witness  for  plalatlff,  thought  the  nor- 
mal valne  oif  the  horses  would  have  been 
from  $176  to  $200  per  head,  but  they  were 
drunken,  skinned  up,  etc,  and  in  that  con- 
dition he  placed  the  value  at  $75  per  head. 
Mr.  Dowers  said  the  horses  looked  awfully 
gaunt  They  were  badly  shrunken  and  aW^ 
fully  skinned  up.  The  average  value  of  such 
horses  should  be  $170  to  $180  per  head.  In 
the  condition  they  were  In  he  placed  the 
value  at  $140  per  head.  Dr.  Hubbell,  anoth- 
er witness,  testifled  that  the  horses  were 
badly  shrunken ;  more  than  the  usual  shrink- 
age of  horses.  This  was  due  to  want  of  food, 
.water,  and  rest 

The  forgoing  presents  the  principal  and 
most  substantial  features  of  the  evidence  on 
the  pdnt  in  question.  From  this  It  will  be 
seen  that  the  witness  Sheffer  in  the  first  In- 
stance estimated  the  damage  at  $15  to  $25, 
due  to  the  lack  of  feed  during  the  last  few 
hours  while  the  horses  were  In  charge  of  ap- 
pellant On  cross-examination  by  appellant. 
there  was  brought  Into  the  case  injury  from 
rough  handling  as  a  basis  for  a  part  of  that" 
damage.  Another  witness  put  the  entire 
damage  from  all  causes  at  $100  per  head,  and 
two  other  witnesses  placed  the  damages  at 
$35  per  head.  The  witness  Dr.  Hubbell  says 
they  were  badly  shrunken,  much  more  than 
usual,  and  this  was  for  lack  of  food,  water, 
and  rest 

[18]  This  much  is  manifest,  the  award  of 
$20  per  head  by  the  Jury  was  clearly  within 
the  evidence  and  away  below  the  average  of 
all  the  evidence  by  the  witnesses  as  to  the 
entire  damage  from  all  causes.  It  is  there- 
fore not  dear  by  any  means,  as  claimed  by 
appellant,  that  the  Jury  allowed  the  plaintiff 
"damages  for  the  whole  amount  of  Inju^ 
sustained  by  the  horses  arising  from  all 
causes."  If  the  Jury  had  Intended  so  to  do, 
it  could  have  allowed  $100  per  head,  or  $35 
per  head.  If  the  pleadings  had  permitted  tt, 
and  still  have  been  supported  by  substantial 
evidence.  It  does  not  follow  because  we  canr 
not.  In  a  case  of  this  kind,  determine  Just 


what  the  process  of  reasoning  was  by  wtaldk 
the  Jury  arrived  at  Its  verdict,  that  there- 
fore the  verdict  should  be  set  aside.  If  we 
were  governed  by  that  kind  of  rule,  very  few 
verdicts  would  be  i)ermltted  to  stand,  except 
where  the  evidence  could  be  reduced  to  a 
mathematical  certainty.  That  cannot  be  done 
in  a  case  of  this  kind.  As  stated  In  8  B.  C. 
U  p.  441: 

"It  is  evident  that  the  damages  recoverable 
are  nearly  always  involved  in  some  uncertainty 
and  contingency,  and  therefore  it  is  a  rule  that 
reasonable  certainty  only  is  required.  Formerly 
the  tendency  was  to  restrict  the  recovery  to 
such  matteiB  aa  were  susceptible  of  having  at- 
tached to  them  a  peciniary  value,  but  it  is 
now  generally  held  that  the  uncertainty  refer- 
red to  is  uncertainty  as  to  the  fact  of  dam- 
age, and  not  as  to  Its  amount,  and  that,  where 
it  18  certain  that  damage  has  resulted,  mere 
uncertainty  a?  to  the  amount  will  not  preclude 
the  right  of  recovery.  This  is  particularly  true 
where,  from  the  nature  of  the  case,  the  extent 
of  the  injury  and  the  amount  of  the  damage  are 
not  capable  of  exact  and  accurate  proof." 

In  the  note,  68  L.  B.  A.  at  page  40,  it  la 
said: 

"The  rule  that  speculative  damages  cannot  be 
recovered  applies  where  it  is  uncertain  wheth- 
er damages  were  sustained  at  all  from  the 
breach  or  not,  and  not  to  such  as  are  merely 
uncertain  in  amount" 

In  Blagen  v.  Thompson,  23  Or.  239,  31  Pac. 
647,  18  L.  B.  A.  at  page  320,  the  court  says: 

"The  rule  that  damages  which  are  uncertain 
or  contingent  cannot  be  recovered  does  not  em- 
brace an  uncertainty  as  to  the  value  of  the 
benefit  or  gain  to  be  derived  from  the  perform- 
ance of  the  contract,  but  an  uncertainty  or 
condageney  as  to  whether  anch  gain  or  benefit 
would  be  derived  at  all." 

In  aty  of  Hngln  v.  Welch,  16  111.  App.,  a 
case  cited  by  appellant,  the  court,  at  page 
488,  says: 

"If  from  the  nature  of  the  ease  the  jury 
could  not  ascertain  with  certainty  die  amount 
of  the  plaintiff's  damages  from  the  water  set 
back  by  the  concrete  sidewalk,  in  contradistinc- 
tion from  that  done  by  drainage  in  its  natural 
course  from  other  quarters  or  by  percolation 
from  the  ditches  of  water  other  than  that  so 
set  back,  it  was  their  province  to  estimate 
as  best  they  could  from  the  evidence  how  much 
of  the  whole  amount  was  occasioned  by  it." 

The  point  In  question  is  not,  How  did  the 
the  Jury  arrive  at  Its  conclusion?  but.  Is  Its 
conclusion  and  verdict  within  the  evidence? 
As  conceded  by  appellant  the  court,  by  Its 
instruction  No.  8,  limited  the  damage  to  the 
20  head  of  horses  solely  to  their  being  de- 
prived of  food  during  the  last  few  hours,  and 
did  not  submit  to  it  In  any  form  the  right  to 
award  damages  on  any  other  account 

[14]  Unless  it  can  be  shown  that  the  Jury 
considered  other  causes  of  damage  than  that 
submitted  to  It  by  the  court,  it  must  be  pre- 
sumed that  It  followed  the  court's  instruction, 
and  that  the  damages  awarded  were  exclu- 
sively for  the  injuries  limited  by  the  In- 
structlMi. 

We  think  the  damages  awarded  for  Injury 
to  the  20  head  of  horses  were  clearly  within 
the  evidence,  and  this  court.  In  such  a  case, 
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bas  no  power  to  disturb  the  findings  of  the 
Jury. 

"We  find  no  error  in  the  record.  It  Is 
therefore  ordered  that  the  Judgment  of  the 
trial  court  be  affirmed;  appellant  to  pay 
ctets. 

FRICK,  C.  J.,  and  McCARTY,  COBF- 
MAN,  and  GIDEON,  JJ.,  concur. 


ANDERSON  v.  HAMSON  et  ux.    (No.  3015.) 
(Supreme  Court  of  Utah.    Aug.  1,  1917.) 

1.  Waters  and  Wateb  Coukses  ®=»154(1) — 
Natural  Streams— Conveyance  op  Right. 

.  In  view  of  Comp.  Laws  1907,  §  1288x32,  a 
deed  to  land  in  statutory  form,  without  reserva- 
tion of  the  water,  conveys  whatever  right  the 
grantor  has  to  the  water  appurtenant  to  the 
land. 

2.  Waters  and  Water  Courses  ig=»152(ll)— 
ScRFACK   Streams  —  Right  to  Use  — Prb- 

BCBIPTION. 

Where  a  landowner  has  acquired  the  right  to 
use  all  of  the  water  of  a  stream,  it  is  unneces- 
sary, in  a  suit  to  establish  his  rigiit,  to  deter- 
mine the  exact  quantity  in  second  feet  or  acre 
feet  which  he  was  entitled  to  use.i 

Appeal  from  District  Court,  Box  Elder 
County;    N.  J.  Harris,  Presiding  Judge. 

Suit  by  It,  J.  Anderson  against  Joseph 
Hamson  and  wife  From  an  order  dismiss- 
ing the  action,  plaintift  appeala  Remanded, 
with  directions  to  vacate  and  set  aside  the 
Judgment 

lie  Roy  B.  Young,  of  Brlgham  City,  for 
appellant.  B.  a  Oali,  of  Brlgham  City,  for 
respondents. 

THURMAN,  J.  This  is  a  controversy  con- 
cerning the  waters  of  a  certain  unnamed 
^rlng  In  Box  Elder  county.  Both  plaintifl 
and  defendants  claim  title  to  the  water,  and 
seek  by  this  action  to  have  their  respective 
titles  quieted.  The  complaint  and  answer 
are  in  the  form  in  common  use  in  cases  of 
this  kind.  The  evidence  shows  that  the 
plaintur  is  the  owner  of  about  24  acres  of 
meadow  and  pasture  land  situated  in  the  N. 
E.  %,  Sec.  15,  Tp.  9  north  R.  2  West,  Salt 
lake  meridian,  in  Box  Elder  county;  that 
defendants  are  the  owners  of  409  acres 
aibout  80  rods  east  of  plaintUTs  land,  and  the 
stream  of  water  in  question  rises  in  meadow 
land  about  the  same  distance  east  of  defend- 
ants' land  and  flows  westerly  through  their 
land  to  the  land  of  plaintifF,  where  the  same 
has  been  used  for  irrigation  by  plaintifF  and 
his  predecessors  In  interest.  The  evidence 
also  tends  to  show  that  all  of  the  lands  above 
described,  both  plaintiff's  and  defendants', 
are  arid  and  unproductive  without  artlfldal 

'Elmer  t.  McCune,  29  Utah,  820,  81  Pac.  159; 
NepU  Irrigation  Co.  v.  Vlckera,  15  Utah,  374,  49 
Pac.  801;  Id.,  20  Utah,  810,  58  Pac.  836:  Nephl 
Irrigation  Co.  v.  Jenkins,  8  Utah,  369,  31  Pac.  986; 
Sallna  Craek  Irr.  Co.  v.  Salina  Stock  do.,  1  Utah, 
4E6,  27  Pac.  678. 


Irrigation,  but  when  irrigated  the  land  pro- 
duces valuable  crops  of  hay  and  grass  for 
pastujfe. 

At  the  close  of  plaintiffs  evidence  de- 
fendants moved  for  a  nonsuit  upon  the 
groimds,  In  substance:  (1)  That  the  evidence 
failed  to  show  the  quantity  of  water,  if  any, 
to  which  the  plaintift  was  entitled ;  (2)  that 
plaintlfr  came  into  possession  of  his  land  by 
deed  in  1911,  and  that  the  deed  conveyed 
no  water;  and  (3)  that  his  grantor  did  not 
claim  to  own  any  water  at  the  time  he  exe- 
cuted the  deed.  The  trial  court  granted  the 
motion  and  dismissed  the  action.  PlaintlfC 
appeals. 

[1]  The  undisputed  evidence  shows  that 
plalntifTs  grantor,  one  Craghead  leased  the 
land  in  question,  Including  other  lands,  from 
the  Deseret  Savings  Bank  in  1898.  Irrigat- 
ing ditches  were  then  In  existence  upon  the 
lands,  and  Craghead  used  the  same  and  ap- 
plied the  water  in  question  upon  the  land 
for  the  production  of  hay  and  pasture;  that 
he  used  the  water  In  the  same  way  and 
with  the  same  effect  in  1899,  and  in  1900 
purchased  the  land  outright ;  that  he  contin- 
ued to  so  use  the  water  upon  the  land  from 
year  to  year  until  1910,  when  he  contracted 
to  sell  the  land  to  the  plaintiff,  and  in  1911 
did  sell  It  to  plaintiff  and  conveyed  the  en- 
tire tract  by  warranty  deed.  The  deed  is  in 
the  statutory  form,  without  reservation  of 
the  water,  and,  by  virtue  of  the  statute,  it 
conveyed  whatever  right  the  grantor  had  to 
the  water  appurtenant  to  the  land.  Comp. 
Laws  1907,  {  1288x32.  The  beneficial  use- 
of  the  water  upon  the  land  was  not  only 
proved  by  the  plaintiff,  but  aflirmatlvely  ad- 
mitted by  defendanta  After  the  plaintiff 
purchased  the  land,  as  stated,  he  continued  to 
use  the  water  In  the  same  way  during  each 
and  every  year.  He  sold  part  of  the  tract, 
and  at  the  commenc«n«it  of  this  action  had 
only  24  acres  for  which  he  claims  water. 
The  water  In  controversy,  In  the  early  part , 
of  the  Irrigation  season,  commingles  with  the 
high  waters  of  Box  Elder  creek,  of  which  it 
is  a  tributary,  during  which  i)erlod  plaintiff 
and  his  grantor  were  enabled  to  raise  a  crop 
of  hay.  After  the  waters  of  Box  Elder, 
creek  are  diverted  by  other  appropriators  in 
the  spring,  the  water  in  question  is  plain- 
tiff's sole  reliance  for  irrigation.  By  means 
of  this  he  sometimes  raises  a  second  crop 
of  hay  and,  in  any  event,  produces  gi-ass 
for  pasturage.  It  appears  from  the  evidence 
that  both  plaintiff  and  his  grantor  used  all 
of  the  water  in  dispute  after  the  waters  of 
Box  Elder  creek  failed  to  reach  the  land, 
except  on  rare  occasions,  when  it  was  ob- 
structed and  diverted  by  parties  other  than 
the  defendanta  In  the  Instances  referred 
to  plaintiff,  or  his  grantor,  as  the  case  might 
be,  would  r^nove  the  obstructions  from  the 
stream  and  resume  the  use  of  the  water  to 
the  extent  of  his  necessities.    The  evidence 
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shows  that  ordinarily  all  of  the  water,  and 
sometimes  more,  was  necessary  to  properly 
irrigate  the  land,  and  that  it  was  all  used 
except  for  the  occasional  intermptlons  and 
durlBg  the  surplus  flow  of  Box  Elder  creek 
above  referred  to. 

In  April,  1916,  the  defendants  for  the  first 
time,  as  the  evidence  shows,  placed  a  dam  in 
the  stream  and  diverted  the  water  to  and 
upon  their  own  land,  and  thereby  prevented 
it  from  -flowing  down  to  plaintiff.  Plaintiff 
was  needing  the  water  at  the  time.  He  re- 
moved the  dam  and  let  the  water  down,  but 
defendants  again  obstructed  the  stream  and 
prevented  the  water  from  reaching  plaintlfTs 
land.  These  Interruptions  continued  until 
finally  this  action  was  commenced  to  deter- 
mine the  rights  of  the  parties  to  the  water. 
According  to  the  undisputed  evidence  as  it 
stands  in  the  record,  the  defendants  had  nev- 
er used  the  water  until  the  date  above  men- 
tioned. If  they  had  any  right  to  the  wa- 
ter at  all,  it  is  not  disclosed  by  the  evidence 
submitted  to  the  court.  There  is  evidence 
that  third  parties  Bometimes  used  a  portion 
of  the  stream,  but  none  that  the  defendants 
ever  did  until  1915,  on  the  occasion  referred 
to. 

[2]  It  is  difficult  to  see  upon  what  grounds 
the  court  sustained  the  motion  for  nonsuit 
It  is  quite  clear  from  the  evidence  that  plain- 
tiff and  his  grantor,  during  a  period  of  17 
years  prior  to  the  commencement  of  this 
action,  especially  as  B!;alnst  the  defendants, 
used,  and  acquired  the  right  to  use,  all  of  the 
waters  in  controversy  for  beneficial  purposes. 
It  is  equally  Clear  that  all  of  the  water 
was  necessary  for  the  irrigation  of  the  land 
except  when  the  waters  of  Box  Elder  creek 
would  reach  the  land  and  contribute  to  the 
supply.  Having  acquired  a  right  to  the  use 
of  all  the  water  of  the  spring,  it  was  un- 
necessary at  the  trial  to  establish  the  exact 
quantity  in  second  feet  or  acre  feet  which, 
under  our  law,  are  the  standards  of  meas- 
urement The  purpose  of  fixing  a  standard 
of  measurement  Is  to  determine  exactly  the 
quantity  of  water  to  which  a  party  Is  enti- 
tled; but  where  a  party  alleges  and  proves 
that  he  is  entitled  to  all  the  waters  of  a 
certain  stream,  certainly,  as  against  his  ad- 
versary wJio  proves  no  right  whatever,  such 
allegation  and  proof  is  sufficiently  certain  as 
to  quantity  upon  which  to  base  a  Judgment. 
It  cannot  be  possible  in  such  a  case  that  it 
is  necessary  to  use  one  of  the  standards  of 
measurement  above  referred  to,  or  even  de- 
termine the  duty  of  water.  If  a  party 
shows  he  has  acquired  the  right  to  the  use 
of  all  the  water,  as  against  his  adversary, 
by  applying  it  to  a  beneficial  use,  nothing 
could  be  more  definite  or  satisfactory  as  a 
basis  for  a  decree.  Elmer  v.  McCune,  29 
Utah,  320,  81  Pac.  159. 

Respondents  cite  Porter  v.  PettenglU  et 
al.,  57  Or.  44,  110  Pac.  393,  assuming  that  It 
Is  similar  to  the  present  case.  It  is  suffi- 
cient to  say  there  Is  no  analogy  between  that 


case  and  the  case  at  bar.  The  decree  in 
that  case  was  indefinite  and  uncertain  in 
several  particulars.  Plaintiff  claimed  all 
the  water  in  the  dry  season.  This  was  indefi- 
nite. The  quantity  of  land  was  not  shown. 
This  was  indefinite.  Nor  was  there  any 
allegation  or  proof  that  any  particular  land 
needed  irrigation.  Besides  this,  it  has  not 
been  the  practice  of  this  court  to  dismiss  an 
action  or  turn  a  party  out  of  court,  as  was 
done  In  that  case,  if  the  party  established 
the  fact  that  he  was  entitled  to  water, 
however  indefinite  or  uncertain  the  quantity 
might  be.  On  the  contrary,  the  practice  has 
been  in  such  case  to  remand  the  case  with 
directions  to  the  trial  court  to  take  further 
testimony  as  to  the  quantitative  rights  of 
the  parties.  Nephl  Irrigation  Co.  v.  Vlckers, 
15  Utah,  374,  49  Pac.  301;  Id.,  20  Utah, 
310,  58  Pac.  836;  Nephl  Irrigation  Co.  v. 
Jenkins,  8  Utah,  369,  31  Pac.  986;  SaUna 
Creek  Irrigation  Co.  v.  Sallna  Stock  Co..  7 
Utah,  456,  27  Pac.  578.  In  this  case  the 
evidence  is  certain  that  plaintiff  needed  and 
was  entitled  to  all  the  water  in  controversy 
whenever  the  waters  of  Box  Elder  creek 
failed  to  reach  his  land.  This  was  a  definite 
point,  and  clearly  susceptible  of  ascertain- 
ment at  any  season  of  the  year. 

It  Is  not  our  province  in  this  case  to  der 
termlne  that  plaintiff  is  entitled  to  all  the 
water,  except  as  against  the  defendants.  If 
other  persons  have  acquired  rights,  this 
•decision,  of  course,  will  not  in  any  manner 
foreclose  them  or  affect  their  rights.  This 
is  an  equity  case,  and  this  court  has  the 
power,  and  it  is  its  duty,  to  determine  the 
facts  as  well  as  the  law.  Numerous  cases 
have  been  cited  by  both  plaintiff  and  de- 
fendants relating  to  the  question  of  uncer- 
tainty and  indcfinltcness  in  respect  to  the 
quantity  of  water  claimed  or  proven.  These 
cases  are  not  ap(plicable  to  a  case  like 
this  for  the  reasons  above  stated.  Neither 
is  it  necessary  to  distinguish  or  review  oth- 
er cases  cited  which  merely  go  to  the  ques- 
tion of  beneficial  use  (a  point  not  in  dis- 
pute in  the  case  at  bar)  or  which  confine  the 
appropriator  to  an  economic  use.  These 
are  elementary  principles  In  the  law  of  irri- 
gation, and  are  no  longer  open  to  contro- 
versy. 

The  conclusions  at  which  we  have  arrived 
are  based  upon  the  conviction  derived  irom 
the  evidence  that  the  water  was  applied  by 
plaintiff  and  his  grantor  to  a  beneficial  use; 
that  it  was  all  necessary  when  economically 
used,  and  that,  as  against  the  defendants, 
plaintiff  had  acquired  a  rig:ht  to  all  of  the 
water  at  the  time  the  defendants  commenced 
Interfering  with  his  use. 

The  case  Is  therefore  remanded,  with  di- 
rections to  the  trial  court  to  vacate  and  £ct 
aside  the  judgment  of  nonsuit  entered  herein, 
and  to  prepare  findings  of  fact  and  conclu- 
sions of  law  in  accordance  with  the  views 
herein  expressed,  and  enter  a  decree  quieting 
the  title  to  all  of  the  waters  of  said  spring' 
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In  the  appellant.    Appellant  to  recover  bis 
taxable  costs. 

FRICK,  C.  J.,  and  McCAKTT,  OOBMiAN, 
and  GIDEON,  JJ.,  concur. 


In  re  HANSEN'S  WILL.     (No.  3066.) 
(Supreme  Coart  of  Utah.    Aug.  9,  1917.) 

1.  New  Teiai,  <e=>123— Notice  of  Motiow— 
Time  for  Ptling— Statute. 

Under  Comp.  Lawa  1907,  §  3294,  providing 
that  the  partj  intending  to  move  for  new  trial 
must  within  five  days  after  verdict,  if  the  ac- 
tion were  tried  by  a  jury,  or  after  notice  of  the 
decision  of  the  court  or  referee,  if  tried  without 
a  jury,  file  with  the  clerk  and  serve  on  the  ad- 
verse party  a  notice  of  his  intention,  designating 
grounds,  etc.,  proponents'  second  notice  of  mo- 
tion for  new  trial,  filed  more  than  five  dayS 
after  the  jury  returned  its  special  verdict,  though 
within  five  days  after  judgment  donying  probate 
was  entered,  was  properly  stricken  from  the 
flies  as  filed  too  late.^ 

2.  Trial  <S=318— Speciai,  and  Oeneral  Veb- 

DICTS. 

Where  the  special  verdict  covered  every  is- 
sue, general  rerdict  was  unnecessary  to  authorize 
judgment  on  the  verdict 

3.  Wills  *=>320—Pbobatb— Contest— Exam- 
ination OF  Witnesses. 

Where  there  is  a  contest  of  a  will  offered  for 
probate,  the  witnesses  may  be  required  to  an- 
swer all  questions  respecting  the  due  execution 
of  the  will  and  the  mental  <»Lpacity  of  testator 
at  execution  before  the  jury,  with  the  privilege 
of  cross-examination  by  the  protestant,  so  that, 
in  a  will  contest,  the  court  properly  impaneled 
the  jury  before  hearing  evidence  respecting  due 
execution. 

4.  Wills  <S=»288(1)  —  Contest  —  Buboen  ot 
Proof. 

It  is  the  duty  of  the  proponent  of  a  will  to 
produce  his  proof  respecting  the  mental  capacity 
of  testator  at  execution  and  respecting  due 
execution,  the  burden  of  proof  being  upon  propo- 
nent as  to  such  preliminary  matters,  but  when 
he  has  made  out  a  prima  facie  case  by  such 
proof,  the  burden  of  proof  is  on  the  protestant 
to  overcome  such  case,  and  to  produce  proof 
respecting  the  matters  presented  in  his  protest. 

5.  Wills  ®=»55(1)— Insanity  of  Testator- 
Evidence. 

lu  a  will  contest  on  the  ground  of  insanity, 
contestant  must  establish  the  fact  of  insanity  by 
a  preponderance  of  the  evidence.' 

6.  Wills  ^=>163{1)  —  Undue  Influsngb  — 
Burden  of  Proof. 

The  burden  of  proof  on  the  issue  of  undue 
influence  rests  with  the  protestant' 

7.  Trial  iS=>255(3)— Failure  to  Chaegb— Ne- 
CES8ITT  OF  Request— Undue  Influence. 

Under  Comp.  Laws  1907,  g  3147,  providing 
that,  when  the  evidence  is  concluded,  the  court 
shall  instruct  the  jury  in  writing  upon  the  law 
applicable  to  the  case,  in  a  will  contest,  where 
the  court  ruled  at  the  beginning  of  trial  that  the 
burden  of  proof  was  on  the  proponent,  but,  in 
charging^  the  jury,  charged  that  as  to  the  issue 
of  insanity  only  the  burden  of  proof  was  on  the 
protestant,  the  court  erred  in  failing  to  charge 
as  to  the  burden  on  issue  of  undue  influence. 


>  Fisher  V.  Emerson,  16  Utah.  617-622,  60  Pac.  619, 
<lUtinguisbtng  Yerrlck  v.  District  CoMTt,  161  Pac.  56. 

*  In  re  Bstate  ot  Van  Alstlne.  26  Utab,  U3-208,  72 
Pac.  942. 

>  Miller  T.  Llvlnestone,  31  Utah,  419,  88  Pac.  338; 
Anderson  t.  Anderaon,  43  Utah,  26,  134  Pac.  663. 


tbongti  proponent's  eonnsel  ffid  not  lequeet  as 
instruction  thereon. 

8.  Wills  «=»1  —  Bight  of  Testamentabt 
Disposition. 

If  testator  was  of  sound  and  disposing  mind 
and  memory  when  he  made  his  will,  under  the 
law  he  had  the  sole  right  to  dioose  the  objects  . 
of  his  bounty,  and  it  is  immat«4al  whether  what 
he  did  was  approved  or  disapproved  by  court  or 
jury. 

9.  Appeal  and  Error  <S=>1001(1)— Review- 
Findings  OF  Jury. 

In  a  law  case  the  Supreme  Court  has  no 
right  to  interfere  with  the  jury's  findings  based 
on  any  substantial  evidence,  but  the  court  can- 
not permit  a  judgment  to  stand  unless  it  is  based 
on  findings  based  on  some  substantial  legal  evi- 
dence. 

10.  Wills  «=s>166(1)  —  Dnotm  Ihfltxencb  — 

SUFFIOIBNOY  OF  EVIDENCE. 

In  a  will  contest,  evidence  held  insufficient 
to  support  a  jury  finding  of  undue  influence. 

11.  Wills  <S=>186(1)  —  Undue  Influence  — 
Proof. 

Though  undue  infln«ice  is  seldom  subject 
to  direct  proof,  but,  as  a  general  rule,  must  be 
established  by  inferences  and  circumstances,  a 
finding  of  nndne  influence  cannot  rest  on  mere 
suspicion. 

12.  Evidence  «=s)601(8)— Sanity  of  Tkstatob 
—Opinion  Testimony. 

Though  it  is  proper  to  permit  witnesses, 
testifying  on  probate  of  a  will  on  the  subject  of 
mental  incapacity,  after  detailing  the  facts  to 
express  an  opinion  respecting  testator's  sanity 
on  the  date  of  execution,  the  facts  on  which 
the  opinion  is  based  should  be  relevant  to  the 
Issue,  and  not  too  remote  in  point  of  time,  the 
test  being  whether  testator  nad  testamentary 
rapacity  when  the  will  was  made,  so  that  the 
inquiry  should  be  limited  to  a  period  of  time  not 
too  remote  from  that  event 

13.  Wills  ^=»41— Testamentary  Capacity— 
eiccentbicities  and  idiosyncrasies  —  "in- 
SANITY." 

Eccentricities  and  idiosyncrasies,  however 
gross,  do  not  constitute  "insanity,"  and  cannot 
incapacitate  one  otherwise  mentidly  sound  from 
making  a  valid  will. 

[Ed.  Note. — For  other  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insanity.] 

14.  Wills  <g=»55(l)  —  Sanity  of  Testator  — 
Sufficiency  of  Evidence. 

In  a  will  contest,  evidence  held  to  support 
the  jury's  special  finding  that  testator  was  not 
insane  when  he  made  the  will. 

15.  Evidence  «=s>474(4)— Capacity  and  Un- 
due Influence— Opinion  Testimony. 

Though  in  will  contests  great  latitude  is  nec- 
essarily permitted  in  introducing  evidence  on 
the  questions  of  mental  capacity  and  undue  in- 
fluence, courts  should  be  careful  to  confine  the 
evidence  within  reasonable  limits,  and  opinions 
of  lay  witnesses  should  not  be  permitted  unless 
the  witnesses  possess  personal  knowledge  as  to 
the  facts  on  which  their  opinions  are  based. 

16.  Evidence  ®=>501(3)--Opinion  Testimony 
— Insanity  of  Testatob. 

In  a  will  contest,  opinion  testimony  of  lay 
witnesses  aa  to  testator's  insanity,  one  of  the 
witnesses  stating  that  she  based  her  opinion 
simply  on  what  she  saw  and  what  she  heard  her 
mother  say  about  testator,  never  having  herself 
talked  with  testator,  and  having  had  little  to  do 
with  him  since  her  mother's  death,  five  years 
ago,  the  other  witness  basing  his  opinion  on  mat- 
ters occurring  10  or  12  years  before  testator's 
death,  was  inadmissible  aa  too  remote,  since 
where,  from  the  facts  detailed  by  the  witness, 
the  jury  may  draw  an  inference  that  the  sub- 
ject of  the  inquiry  was  of  unsound  mind,  the 
witness  may  also  be  permitted  to  express  his 
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ottinfi)!!,  bnt  where  no  aneli  Inferences  are  4ednc-: 
ibie  from  the  facta,  the  witneM  may  aot  give  Ms 
opinion. 

17.  Appbai.  and  Ekbob  «s»1176<5)  —  Dnso- 
TioN  or  JiTDoianT. 
In  a  law  case  the  Supreme  Court  la  loth  to 
direct  jadgment  on  appeal,  except  in  eaaea  in- 
Tolving  law  qneatlona  only,  but,  thonsh  qaestions 
of  fact  may  be  inTolred,  if  each  party  has  had 
a  fair  and  adequate  opportunity  to  present  his 
case,  courts  should  not  permit  the  litigation  to 
proceed  merely  to  satisfy  a  litigious  spirit. 

^peal  from  District  Coort,  Salt  Lake 
Ck>anty;    M.  L>.  Ritchie,  Judge. 

Application  by  Erneat  N.  MacOregor  for 
probate  of  tbe  will  of  Peter  Hansen.  From 
Judgment  denying  probate,  the  proponent 
appeals.  Judgment  reverseid,  and  case  re- 
manded, wltb  directions  to  grant  new  trial. 

Qea  Y.  Wallace,  Jr.,  of  Salt  Lake  City, 
for  proponent.  Asbby  Snow,  of  Salt  Lake 
City,  for  contestants. 

FRIOK,  O.  J.  Peter  Hansen,  a  resident  of 
Salt  Lake  City,  died  testate  on  the  23d  day 
of  May,  1916.  He  left  survtvlng  him  two 
sons  of  the  ages  of  47  and  83  years,  lespec- 
tlrcly,  and  three  daughters,  aged  38,  35,  and 
31  years.  His  wife  had  obtained  a  divorce 
from  him  in  1904  and  thenceforth  he  continu- 
ed single,  living  entirely  apart  from  his  fam- 
ily. On  the  3d  day  of  November,  1915,  or  a 
little  more  than  5  months  before  he  died,  he 
executed  what  Is  termed  his  "last  wUl  and 
testament,"  in  which  he  made  one  Ernest  N. 
MacOregor  and  one  M.  McConnell  his  resid- 
uary legatees  and  also  named  them  as  exec- 
utors of  his  will.  The  testator  left  the  will 
with  MacGregor's  wife  about  six  weeks  aft- 
er Its  execution.  In  due  time  the  said  Ernest' 
N.  HacGregor  produced  the  alleged  will  and 
flleU  an  application  under  our  statute  to 
have  the  same  admitted  to  probate.  After  the 
application  had  been  filed  throe  of  the  chil- 
dren aforesaid,  to  wit,  two  of  the  daughters 
and  the  youngest  son,  filed  their  protest 
against  the  admission  of  the  alleged  will  to 
probate.  The  grounds  alleged  in  the  protest 
were :  (1)  That  at  the  time  of  the  execution 
of  said  win  the  testator  was  of  unsound 
mind ;  (2)  that  said  alleged  will  was  not  exe- 
cuted as  provided  by  our  statute;  and  (3) 
that  It  was  obtained  by  fraud  and  undue  In- 
fluence. The  last  ground  of  contest  above 
named  was  In  the  following  words : 

"That  the  said  decedent  at  the  time  of  the 
■igning  of  the  said  alleged  will  or  dooument  was 
of  feeble  and  unsound  mind,  and  the  said  Ernest 
N.  MacOregor  and  H.  McConnell,  while  the  said 
decedent  was  of  feettle  and  unsound  mind,  for 
tlie  purpose  of  defrauding  the  heirs  of  the  said 
deceased  of  their  Interest  in  his  estate  by  ron- 
stantly  associating  themselves  with  the  said  de- 
cedent and  by  gaining  a  predominance  over 
his  will  and  mind  by  persuasion  and  induce- 
ments, did,  as  vour  petitioners  are  informed  and 
believe,  by  such  persuasion  and  undue  influence, 
overcome  the  will  of  the  said  decedent,  if  any 
he  then  possessed,  and  did  fraudulently  and 
wickedly  induce  the.  4aid  decedent  to  sign  his 


name  to  the  said  document  or  alleged  will ; 
that  the  said  signature  was  obtained  wholly  by 
the  exertion  as  aforesaid  of  such  undue  influ- 
ence and  fraud  exerted  upon  the  mind  of  the 
decedent,  all  of  which  -  caused  him  to  sign  his 
name  to  the  said  document;  and  that  except  for 
such  acta  and  undue  inouence  the  decedent 
would  not  have  signed  his  name  thereto." 

The  proponent  of  the  will  filed  an  answor 
to  the  protest  in  whldi  he  In  effect  Idenled 
all  the  allegations  contained  In  the  protest, 
and,  on  the  cnntrary,  averred  that  the  alleged 
wUl  was  duly  and  properly  executed,  and 
that  the  testator  was  of  sonnd  and  disposinf; 
mind  at  the  time  of  Its  execution,  and  that  he 
was  not  Influenced,  etc. 

The  issues  were  submitted  to  a  Jury,  anU 
they  made  answer  to  special  findings  sub- 
mitted to  them  as  follows: 

**Q.  Were  there  two  attesting  witnesses,  each 
of  whom  signed  his  name  as  a  witness  at  the 
end  of  said  document  at  the  truest  of  said 
Peter  Hansen,  in  his  presence  and  in  the  pres- 
ence of  the  other?  A.  Yes.  Q.  If  you  shell 
find  that  said  Peter  Hansen  subscribed  the  said 
document,  was  he  at  the  time  of  so  doing  of 
sound  and  disposing  mind?  A.  Tes.  O.  Was 
said  alleged  will  procured  to  be  made  by  the 
fraud  or  undue  influence  of  Ehvest  N.  MacGregor 
or  M.  McGonndl  or  either  of  them?    A.  Yes." 

It  would  seem  that  the  first  special  find- 
ing was  unnecessary  In  view  that  what  is 
therein  contained  was  admitted  in  open  court 
by  the  contestants. 

The  record  discloses  that  tbe  Jury  were 
polled,  and  that,  while  all  of  the  eight  Jurors 
answered  the  first  two  findings  in  the  atlirm- 
atlve,  only  six  of  them  answered  the  third 
finding  In  the  aiBrmative,  and  two  answered 
it  In  the  negative. 

No  general  vetVUct  was  submitted  to  the 
Jury  or  returned  by  them.  Tbe  court,  how- 
ever, directed  Judgment  to  be  entered  on  the 
special  findings  denying  the  proposed  will 
probate  upon  the  sole  ground  that  "tbe  same 
was  obtained  by  the  exercise  of  undue  In- 
fluence." On  December  30,  1916,  Judgment 
was  entered  accordingly. 

[11  In  due  time  after  the  Jury  had  returned 
tbe  special  verdict  the  proponent  filed  his 
notice  of  motion  for  a  new  trial,  and  on  Jan- 
uary 3, 1917,  within  five  days  after  Judgment 
was  entered,  he  filed  a  second  notice  of  mo- 
tion for  a  new  trial.  The  court  overruled  the 
first  motion  for  a  new  trial,  and,  on  motion 
of  tbe  protestants,  struck  the  second  motion 
from  the  files.  Counsel  for  the  proponent 
now  Insists  that  the  court  erred  in  striking 
his  .second  motion.    We  think  not. 

Comp.  Laws  1907,  i  3294,  provides  as  £d1- 
lows: 

"The  party  intending  to  move  for  a  new  trial 
must,  within  five  days  after  the  verdict  of  the 
jury,  if  the  action  were  tried  by  a  jury,  or  after 
notice  of  the  decision  of  the  court  or  referee,  if 
the  action  were  Uied  without  a  jury,  file  with 
the  clerk,  and  serve  upon  tbe  adverse  party  a 
notice  of  his  intention,  designating  the  grounds 
upon  which  the  motion  will  be  made,  ana  wheth- 
er the  same  will  be  made  upon  affidavits  or  up- 
on the  minutes  of  the  court. 
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It  will  be  observed  tlijat  under  our  statute 
the  ai^llcatlon  for  a  new  trial  Is  directed 
against  the  verdict,  and  not  the  Judgment, 
and  hence  the  notice  of  motion  must  be  given 
within  the  time  fixed  by  statute  after  the 
verdict  Is  returned,  regardless  of  when  Judg- 
ment Is  entered.  Such  Is  also  the  holding  of 
this  court.  Fisher  v.'  Emerson,  15  Utah,  617- 
622,  50  Paa  819.  Nor  is  there  anything  to 
the  contrary  in  the  recent  case  of  Terrlck  v. 
District  Ckjurt,  161  Pac.  66.  While  the  writ- 
er's views  did  not  prevail  in  that  case,  yet 
there  is  nothing  in  the  majority  opinion 
which  Is  contrary  to  ray  views  there  express- 
ed, that  under  our  statute  the  verdict,  and 
not  the  Judgment,  Is  the  thing  that  is  assall- 
eU  by  a  motion  for  a  new  trial.  Indeed  that 
Is  the  clear  purport  of  our  statute.  Nor  was 
It  necessary  for  the  Jury  to  return  a  general 
verdict  In  addition  to  their  special  verdict, 
as  contend^  by  counsel  for  proiionent. 
Oomp.  Laws  1907,  !  3162,  provides  that  a 
verdict  of  a  Jury  may  be  either  general  or 
si>eclal.  In  that  section  the  verdicts  are  de- 
fined thus : 

"A  general  verdict  is  that  by  which  they  [the 
jaryj  pronounce  generally  upon  all  or  any  of 
the  issues,  in  favor  of  either  the  plaintiff  or  de- 
fendant; a  special  verdict  is  that  by  which  the 
Jury  find  the  facts  only,  leaving  the  judgment  to 
the  court" 

[2]  In  this  case  the  special  verdict  covered 
every  issue,  and  therefore  a  general  verdict 
was  unnecessary.  In  case  a  special  verdict 
does  not  cover  every  Issue,  then,  as  a  matter 
of  course,  a  general  verdict  is  necessary  to 
authorize  a  Judgment  on  the  verdict  It  fol- 
lows, therefore,  that  the  district  court  did 
not  err  In  falling  to  have  the  Jury  return  a 
general  verdict  in  this  case. 

[3]  It  Is  next  contended  that  the  district 
court  erred  In  not  permitting  the  proponent 
to  make  formal  proof  of  the  due  execution  of 
the  will,  etc.,  before  impaneling  the  Jury  to 
try  the  Issues  presented  by  the  protestants, 
and  In  ruling  that  the  burden  of  proof  was 
on  the  proponent  Where  there  is  no  con- 
test, the  testimony  of  the  subscribing  wit- 
nesses to  the  will  Is  usually  taken  either  by 
deposition  or  by  written  answers  in  open 
court  or  answers  are  made  to  the  formal 
statutory  questions  propounded  to  such  wit- 
nesses. Where  there  is  a  contest,  however, 
as  In  this  case,  then  the  witnesses  may  be  re- 
quired to  answer  all  questions  respecting  the 
due  execution  of  the  will  and  the  mental 
capacity  of  the  testator  at  the  time  of  Its  ex- 
ecution before  the  Jury,  with  the  privilege  of 
cross-examination  by  the  protestants,  as  in 
other  cases.  In  1  Underbill  on  the  Law  of 
Wills,  I  86,  the  author  approves  the  method 
Just  outlined.  The  court  therefore  did  not 
err  in  impaneling  the  Jury  before  hearing 
the  evidence  respecting  the  due  execution  of 
the  will,  etc. 

Upon  the  question  of  burden  of  proof  the 
district  court,  after  announcing  the  purpose 
of  tlie  several  pleadluga,  ruled  as  follows: 


"The  burden  of  proof  will  be  upon  the  propo- 
nent and  he  will  have  the  right  of  opening  and 
closing" 

— ^to  which  ruling  the  proponent  exc^ited. 
The  court  therefore  proceeded  to  try  the  1» 
sues  upon  that  theory,  but  in  charging  the 
Jury  entirely  omitted  to  charge  respecting  the 
burden  of  proof  upon  the  issue  of  undue  In- 
fluence, although  it  charged  that  the  burden 
of  proof  pn  the  Issue  of  Insanity  or  mental 
capacity  was  on  the  protestants.  With  re- 
spect to  who  has  the  burden  of  proof  upon 
the  question  of  mental  capacity  when,  that  is 
in  issue  the  authorities  are  In  apparent  con- 
flict. The  divergent  views,  however,  to  a 
large  extent  at  least  are  due  to  the  fact  that 
courts  have  not  always  discriminated  be- 
tween the  trial  of  a  will  case  where  the  con- 
test arises  before  the  will  is  admitted  to 
probate  and  one  where  the  contest  arises  aft- 
er that  formality  has  taken  place.  There  Is 
little.  If  any,  conflict  relating  to  the  burden 
of  proof  in  a  case  where  the  contest  is  in- 
itiated after  the  will  has  been  admitted  to 
probate  except  upon  the  ultimate  fact  in  case 
the  mental  capacity  of  the  testator  is  In  is- 
sue. But  there  is  much  confusion  In  cases 
like  the  present,  where  the  contest  Is  initiat- 
ed before  the  will  is  formally  admitted  to 
probata 

[4]  In  a  case  like  the  present  we  conceive 
the  great  weight  of  authority  to  be  to  the 
following  effect:  That  in  any  case,  unless 
these  matters  are  admitted  by  the  protestant, 
it  is  the  dut.v  uf  tlie  proponent  to  produce  his 
proof  respecting  the  mental  capacity  of  the 
testator  at  the  time  of  the  execution  of  the 
win  and  the  due  execution  thereof.  As  to 
these  preliminary  matters  the  burden  of 
proof  is,  as  a  matter  of  course,  upon  the  pro- 
ponent; that  Is,  he  is  bound  to  make  n  prima 
facie  case.  He  does  that  by  making  proof 
of  the  foregoing  preliminary  matters.  When 
the  proponent  has  made  out  a  prima  fade 
case,  therefore,  then,  and  then  only,  the  real 
legal  battle  begins,  and  the  burden  of  proof 
Is  upon  the  protestant  to  overcome  the  prima 
facie  case  and  to  produce  proof  respecting  the 
matters  presented  in  his  protest  In  Tlioup- 
son  on  Wills  which  is  a  recent  work  (191Q), 
I  498,  it  is  said : 

"Before  a  will  can  be  probated  proof  must 
be  made  of  its  proper  execution,  the  testator's 
signature,  the  attestation  of  the  witnesses,  th* 
publication  of  the  will,  and  such  like  matters, 
and  the  burden  of  proving  such  facts  rests  upon 
the  propounder.  The  proof  in  support  of  pro- 
bate must  be  sufficient  to  convince  the  court 
that  the  paper  produced  Is  the  lawful  will  of 
the  testator. 

"A  prima  fade  case  is  made  when  it  is  shown 
that  all  the  requirements  of  law  have  been  ob- 
served in  the  execution  of  the  will,  and  unlew 
such  prima  fade  case  is  made  the  court  should 
refuse  probate  even  where  {»>obate  is  not  con- 
tested." 

[5]  Upon  whom  ultimately  rests  the  burden 
of  proof  In  case  the  mental  capacity  of  the 
testator  la  made  an  Issue  the  authorities  aio 
not  In  harmony.  In  some  Jurisdictions  the 
same  rule  Is  adopted  respecting  the  burd« 
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of  proof  on  the  Issne  of  Insanity  In  a  wtll 
contest  that  prevails  in  a  criminal  proeecatlon 
where  Insanity  Is  a  defense,  which  Is  that  the 
bnrdea  nitlmately  rests  upon  the  pr(^>onent  to 
show  that  the  will  Is  the  prodact  of  a  sane 
ndnd  by  a  preponderance  of  the  evidence  on 
that  Issue.  Such  is  the  rule  that  is  laid 
down  by  Mr.  Schooler  in  his  excellent  work 
on  WUlB,  etc.,  in  volume  1  (5th  EM.)  {  174. 
There  are,  however,  numerous  authorities 
to  the  contrary  tn  which  It  Is  held  that  the 
burden  of  proof  rests  upon  him  who  makes 
the  allegatloa  and  that  he  must  estaUlsh  the 
tact  of  Insanity  by  a  preponderance  of  the 
evidence.  This  court.  In  will  contests,  Is 
committed  to  the  latter  doctrine.  In  re  Es- 
tate of  Van  Alstlne,  2S  Utah,  19&-^208,  72 
Fac.  M2.  Such  is  also  the  holding  in  some 
of  our  neighboring  states  where  statutes  like 
onra  are  In  foroe.  In  re  Williams'  Will,  60 
Mont  142,  146  Pac.  953;  In  re-  Mwphy's 
Ebtate.  43  Mont.  363,  116  Pac.  1004-1010, 
Ann.  Oas.  1012C«  880.  In  view  that  this  court, 
under  our  statute,  is  committed  to  the  doc- 
trine before  stated,  it  is  not  necessary  to 
multiply  authorities  upon  that  question.  The 
district  court  followed  the  rule  announced 
in  the  Van  Alstlne  Case,  and  hence  commit- 
ted no  error. 

[•]  With  respect  to  the  issue  of  undue  In- 
flnoice,  however,  the  district  court  erred  in 
holding  that  the  burden  of  proof  rests  on 
the  proponent.  The  great  weight  of  au- 
thority is  to  the  effect  that  upon  that  issue 
the  burden  of  proof  rests  ui>on  the  protestant. 
Beferring  again  to  1  Spooler  on  Wills,  etc:, 
i  238,  the  Huthor  says: 

"The  bnrdeli  of  proving  fraud  or  force  in  the 
procnrement  of  a  will  (unlike  the  tomple  issue  of 
testamentary  capacity)  lies  upon  those  who  con- 
test the  instrument;  and  anything  which  im- 
putes heinous  misconduct  to  a  party  concerned 
and  interested  in  its  execution  ought  to  be  fairly 
established  by  a  preponderance  of  proof.  As 
to  undue  influence,  in  the  usual  and  less  offen- 
sive sense,  tho  burden  of  proving  affirmatively 
that  it  operated  upon  the  will  in  question  lies 
still  on  the  party  who  alleges  it,  either  by  di- 
rect evidence  or  proof  of  drcumstancea  incon- 
alstent  with  fair  dealing.  In  any  such  case, 
however,  we  assume  that  it  hag  already  been 
proved  satisfactorily  by  the  proponents  that  the 
will  bad  been  duly  executed  by  a  person  of  com- 
petent understanding  and  apparently  a  free 
agent.  'In  order  to  set  aside  the  will  of  a  per- 
son of  sound  mind,'  observes  Lord  Cranworth, 
'it  is  not  sufficient  to  show  that  the  circumstanc- 
es attending  its  execution  are  consistent  with 
the  hypothesis  of  its  having  been  obtained  by 
undue  influence;  it  must  be  shown  that  they  are 
inconsistent  with  a  contrary  hypothesis.'  And 
the  same  holds  true  where  positive  fraud  or 
force  is  the  ground  of  objection.  £\>r  a  testator 
adjudged  competent  to  make  a  will  may  be  pre- 
sumed to  have  known  and  intended  its  contents." 

Oar  own  dedalona  are  all  to  that  effect 
lOller  V.  Livingstone,  31  Utah,  419,  88  Pac. 
888;  Anderson  v.  Anderson,  43  Utah,  26,  184 
Pac  653.  In  those  two  cases  it  is  also  thor- 
onghly  explained  what  Is  necessary  to  con- 
■tltate  undue  Influoice. 

Wblle,  as  before  stated,  at  the  beginning  of  j 
tbft  tilal  flie  district  court  ruled  that  the  bur- 1 


den  of  proof  was  uilon  the  pn^ponent  yet  In 
chaining  the  Jury  the  court  charged  that  as 
to  the  Issue  of  Insanll^  only  the  burden  <tf 
proof  was  on  the  protestant  and  as  to  who 
had  the  burden  of  establishing  the  issue  of 
undue  Influence  the  court  did  not  charge 
anything.  Counsel  for  proponent  contends 
the  court's  failure  to  dmige  upon  that  issue 
is  error.  He  predicates  his  argument  upon 
Comp.  Laws  1907,  8  8147,  which  provides: 

"When  tho  evidence  is  concluded,  the  court 
shall  Instruct  the  jury  in  writing  upon  the  law 
applicable  to  the  case." 

It  Is  contended  that  it  Is  the  duty  of  the 
court  to  charge  the  Jury  upon  all  the  material 
propositions  of  law  "appUcaible  to  the  case," 
and  that  in  omitting  to  charge  respecting  the 
burden  of  proof  upon  a  principal  or  material 
issue  the  court  has  failed  to  comply  with 
the  provisions  of  the  statute.  Counsel  for  the 
protestants,  however,  answer  the  contention 
by  pointing  to  the  fact  that  prc^ionent's  coun- 
sel was  himself  derelict  in  not  requesting  an 
instruction  upon  the  question  of  the  burden 
of  proof  respecting  nndue  influence.  With 
respect  to  a  party's  right  to  request  tostruc- 
tlons,  section  3148  provides: 

"Gither  party  may,  before  the  court  has  in- 
structed the  jury,  or  later  by  consent  of  the 
court,  ask  special  instructions." 

It  has  frequently  been  held  by  this  court 
that.  If  a  party  desires  to  have  the  Jury  In- 
structed upon  a  special  matter,  he  cannot 
predicate  error  upon  the  court's  failure  to 
change  unless  he  has  requested  a  proper  In- 
struction upon  the  subject  In  hand.  This  case 
Is,  however,  out  of  the  usual  order.  Here 
the  court  at  the  beginning  of  the  trial  in  open ' 
court  announced  to  counsel  that  the  burden 
of  proof  was  upon  the  proponent  To  that 
ruling  proponent  duly  excepted.  In  view, 
therefore,  that  the  court  had  ruled  respecting 
the  burden  of  proof,  counsel  was  perhaps 
excused  from  a  further  Insistence  upon  his 
views  In  that  regard.  Moreover,  the  Instruc- 
tion regarding  the  burden  of  proof,  under  the 
circumstances  of  this  case,  was,  In  our  ophi- 
ion,  not  a  matter  upon  whicb  the  "special  In- 
struction" mentlb&ed  In  the  statute  must  be 
asked.  The  instruction  was  upon  a  question 
of  law  "applicable  to  the  cabe,"  and  hence 
should  have  been  given  by  the  court  In  Its  gen- 
eral charge,  and  especially  so  since  It  had  an- 
nounced what  the  rule  was  at  the  beginning 
of  the  trial. 

[7]  While  we-  do  not  desire  to  be  under- 
stood as  holding' that  it  would  be  error  under 
all  circumstances  to  omit  to  charge  upon  the 
question  of  burden  of  proof,  yet  In  view  of 
the  peculiar  circumstances  of  this  case,  we 
are  of  the  opinion  that  the  court  erred  In 
failing  to  instruct  the  Jury  upon  the  question 
of  burden  of  proof  on  the  issue  of  undue  in- 
fluence, and  that  It  was  not  necessary  under 
all  the  circumstances  of  this  case  for  the 
proponent  to  offer  an  instruction  upoD'  that 
question  In  order  to  predicate  error  on  the 
court's  failure  to  charge.  Indeed,  the  find' 
ing  of  the  Jury  upon  that  subject  as  hereta- 
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before  shown,  conclusive];  shows  that  In  this 
case  the  proponoit  was  grievously  prejudiced 
by  the  court's  failure  to  instruct  the  jury  re- 
specting the  burden  of  proof  upon  the  Issue 
of  undue  Influence.  We  remark  that  no  bard 
and  fast  rule  can  be  laid  down  with  regard  to 
the  question  of  when  and  under  what  drcnm- 
Btances  It  may  be  prejudicial  error  in  case  a 
court  fails  to  instruct  upon  a  particular  ques- 
tion, and  especially  upon  the  question  of  bur- 
den of  proof.  Each  case  must,  to  a  large 
extent  at  least,  be  determined  upon  its  own 
peculiar  facts  and  circumstances.  ,  All  we 
bold  is  that  under  the  drcumstances  out- 
lined the  failure  to  Instract  as  before  stated 
constituted  prejudicial  error. 

Counsel,  however,  also  vigorously  insists 
that  the  finding  of  the  Jury  that  the  wiU  in 
question  was  obtained  by  undiie  influence  is 
not  supported  by  any  evidence.  We  have 
read  the  whole  evidence  with  care,  and,  after 
doing  so,  are  forced  to  the  conclusion  that 
tbei«  Is  not  a  scintilla  of  evidence  in  support 
o^  the  finding  upon  that  issue.  Indeed,  in  this 
case  there  is  not  even  a  syllable  of  evidence 
that  there  was  any  motive^  Inducement,  or 
inclination  to  practice  undue  influence,  or 
any  influence,  upon  the  testator.  Neither 
one  of  the  beneficiaries  named  in  the  will,  not 
even  the  testator's  children,  had  any  knowl- 
edge whatever  that  he  was  possessed  of  any 
property  or  means.  No  one  suspected  that 
be  had  anything  in  excess  of  what  was  "nec- 
essary to  bury  him,"  as  he  frequently  ex- 
pressed It  to  those  with  whom  he  held  inter- 
course at  all.  Nor  can  it  be  said  that  the 
residuary  legatees  could  have  influenced  the 
testator  because  of  their  ill  will  or  feeling 
against  the  children,  since  they  were  total 
strangers  to  all  of  them.  Moreover,  the 
record  shows  beyond  peradventure  that  the 
testator  hoped  to  spend  bis  last  days  and  to 
die  in  Denmark,  his  fathetiand.  From  his 
correspondence  with  friends  tu  that  country 
It  is  made  very  clear  that  had  It  not  teen  for 
the  breaking  out  of  the  present  European  war 
he  In  all  probaJ)ility  would  have  gone  to  Den- 
mark to  spend  his  last  days  and  to  die,  and  in 
that  event  he,  as  a  matter  of  course,  would 
have  taken  all  'of  his  property,  which  con- 
sisted entirely  of  savings  deposits  in  one  of 
our  savings  banks,  with  him.  From  the  time 
his  wife  obtained  a  divorce  in  1904,  upon 
the  ground  of  nonsuK>ort,  the  testator  Uved 
by  himself  as  a  recluse  in  what,  in  the  evi- 
dence, is  called  a  shack.  In  the  last  11  years 
of  his  life  'he  always  posed  as  being  entirely 
destitute  of  means,  and  every  one  who  came 
in  tonch  with  him  supposed  him  to  be  not 
only  poor,  but  oftentimes  in  abject  want  The 
proponent,  one  of  the  residuary  legatees,  his 
wife,  and  McConnel],  the  other  resiauary  leg- 
atee, and  hds  wife,  after  the  divorce  afore- 
said, and  after  the  testator  was  separated 
from  his  family,  often  befriended  him  in  one 
way  and  another.  They  gave  him  odd  diores 
to  do  and  frequently  provided  him  with  meals 
and  gave  him  newspapers  and  magwrtnes  to 


read,  whlcb  be  seemed  to  aroredate.  Be 
was  afiUcted  with  some  throat  trouble,  was 
hard  of  hearing,  and  also  had  some  difficulty 
with  hds  eyes.  In  view  of  those  infirmities 
he  was  not  excessively  gregarious,  and  al- 
ways s^med  lacking  in  sociability.  McCon- 
nell,  one  of  the  principal  beneficiaries,  bad 
not  seen  him  for  six  years  immediately  pre- 
ceding  his  death,  and  knew  nothing  about 
the  will  until  be  was  told  about  it  after  the 
testator's  death.  As  before  stated,  the  will 
was  delivered  by  the  testattur  to  the  pro- 
ponent's wife,  which  act  of  delivery  occurred 
aibout  six  weeks  after  it  was  executed.  Nei- 
ther the  proponent  nor  McGonnell  knew  that 
the  testator  intended  to  make  a  will,  mudi 
less  that  he  Intended  to  make  them  his  prin- 
cipal legatees.  And,  what  is  more,  they  did 
not  even  suspect  that  be  had  any  property 
to  bequeath  to  ttiem  or  to  anybody.  True, 
the  ward  bishop  told  the  reli«C  society  that 
the  testator  bad  means  and  that  the  society 
should  not  furtber  assist  him.  The  testahH', 
however,  convinced  that  sodety  that  he  was 
without  means,  and  it  assisted  him  to  the 
end  of  his  life.  In  his  home  llie  he  was  most 
unhappy.  He  was  clearly  an  eccentric,  and  in 
some  respects  very  madi  so,  and  by  reason 
of  his  infirmities,  as  before  stated,  Was  at 
times  unfrloidly,  always  unsociable,  to  say 
the  least  He  always  seemed  untidy  in  hla 
person  and  clothing,  if  not  actually  filthy, 
and  during  many  years  Uved  all  to  himself  in 
the  shack  before  stated.  It  seems  his  chil- 
dren did  not  do  anything  for  him  after  ha 
was  divorced,  although  one  or  two  sometimes 
called  upon  him;  and  he,  esren  before  the 
divorce,  never  did  anything  for  them.  They 
did  not  even  luiow  of  his  last  sickness.  The 
testator's  feelings  respecting  his  children  Is 
clearly  reflected  in  the  following  statement, 
which,  for  some  purpose,  was  Introduced  in 
evidence,  and  which  was  shown  to  be  in  his 
handwriting,  written  tn  the  Danish  lansnage. 
This  statement  was  found  by  one  of  the  wit- 
nesses in  the  shock  where  the  testator  lived 
until  the  day  preceding  his  death.   It  reads: 

"They  [his  familyl  got  my  home  and  money 
by  false  pretend.  All  Uiis,  together,  1  deem  this 
sufficient  because  of  the  cruel,  unjust  treat- 
ment I  received  while  living  with  them.  After 
making  m.v  life  miserable  it  wouU  be  an  injus- 
tice to  my  memory  for  tbcm  to  share  or  enjoy 
any  part  of  what  I  have  by  the  assistance  of 
kind-hearted  and  upright  friend." 

[I]  The  evidence  also  makes  clear  that  the 
foregoing  statement  was  not  the  result  of 
any  hallucination  or  aberration  of  mind; 
that  it  was  based  upon  the  testator's  actual 
experiences.  True,  his  domestic  troubles 
may  have  been  exaggerated  by  him,  as  is 
often  the  case,  but  that  Is  of  no  consequence 
here.  It  is  beyond  dispute,  therefore,  that 
the  testator  left  some  reason  behind  him 
showing  clearly  what  induced  him  to  make 
his  will  as  he  did.  If  he  was  of  sound  and 
disposing  mind  and  memory  when  he  made 
it,  and  the  jury  found  tliat  he  was,  then,  un- 
do: the  law,  ha  bad  the  sole  right  to  choose 
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the  objects  of  his  bounty,  and  it  is  utterly 
Immaterial  whether  what  he  did  is  approv- 
ed or  diaapproved  by  either  court  or  Jury. 
That  right  It  Is  the  duty  of  the  courts  to  pro- 
tect and  enforce,  and  not  to  fritter  It  away 
by  entering  a  Judgment  which  perhaps  re- 
flects only  their  own  Tlews,  or  the  views  of 
the  Jury,  regarding  the  disposition  a  testa- 
tor should  have  made  of  his  property. 

[1, 10]  This  is  a  law  case,  andi  in  view  of 
that  fact,  we  have  no  right,  nor  have  we  the 
inclination  if  we  had  the  right,  to  interfere 
with  the  findings  of  the  Jury  in  such  a  case 
where  such  findings  are  based  upon  any  sub- 
stantial evidence.  We  may,  however,  not 
disregard  both  our  duty  and  our  oaths  of  of- 
fice and  permit  a  Judgment  to  stand,  unless 
it  Is  based  upon  findings  which  are  based  up- 
on some  substantial  legal  evidence.  There  is 
no  such  evidence  in  this  case  upon  the  issue 
of  undue  influence,  and  hence  the  finding  of 
the  Jury  is  not  supported  by  evidence  and 
the  Judgment  is  not  sanctioned  by  law.  As 
a  matter  of  law  we  are  required,  therefore, 
to  set  the  findings  and  Judgment  aside. 

[11]  In  what  we  have  said  we  are  not  nn- 
ndndfnl  of  the  protestants'  contention  that 
undue  Influence  is  seldom  subject  to  direct 
proof,  but,  as  a  general  rule,  must  be  estab- 
lished by  inferences  and  drcumstances. 
Wltlle  that  is  true,  it  Ukewise  is  true  that  a 
finding  of  undue  Influence  cannot  rest  upon 
mere  anqplcion.  There  must  be  some  sub- 
stantial facts  upon  which  the  Inferences  and 
deductions  are  based,  and  the  circumstances 
relied  on  should  clearly  point  out  the  person 
who  It  is  alleged  exercised  the  undue  influ- 
ence and  bis  acta  constituting  the  alleged  un- 
due influence.  There  Is  absolutely  no  fact 
or  circumstance  in  this  case  authorizing  any 
one  to  And  tliat  the  residuary  legatees,  or 
any  one  of  them,  exerdsed  the  slightest  in- 
fluence on  the  testator.  Nor  is  there  any 
evidence  whatever  that  the  will  as  written 
was  not  the  sole  product  of  the  testator's 
mind.  Under  such  Circumstances  It  would 
constitute  most  flagrant  error  to  i)ermit  the 
Judgment  to  stand. 

While  the  Jury  found  in  favor  of  the  pro- 
ponent upon  the  issue  of  insanity,  yet,  in 
view  that  we  must  reverse  the  Judgment,  we 
feel  bound  to  make  a  few  observations  upon 
that  issue.  The  evidence  on  part  of  the  pro- 
testants was  practically  all  directed  to  that 
issue.  The  testator,  as  appears  from  the  will 
Itself,  was  79  years  of  age  when  the  will  was 
made.  He,  in  his  own  handwriting,  gave  the 
directions  to  the  scrivenpr,  who  prepared  the 
will  according  to  those  directions.  There  is 
absolutely  nothing  to  indicate  that  the  testa- 
tor was  not  fully  competent  to  make  a  will 
at  the  time,  and,  if  his  correspondence  with 
his  friends  in  Denmark  is  considered,  he  cer- 
tainly possessed  more  than  sufficient  intelli- 
gence to  make  a  valid  will.  The  testimony 
of  the  scrivener  and  the  other  subscribing 
witness  respecting  the  mental  capacity  of  the 
testator  is  likewise  clear  and  convincing.       I 


[12]  The  vritnesses  testil^ring  for  the  pro- 
testants upon  the  subject  of  mental  capacity 
were  all  lay  witnesses,  and,  after  detailing 
the  facts,  the  court  In  every  Instance  permit- 
ted the  witnesses  to  express  an  opinion  re- 
specting the  testator's  sanity  on  the  date  the 
will  was  executed.  Now,  while  that  is  a 
proper  method  of  procedure,  and  in  many 
cases  the  most  satisfactory  method,  yet  the 
facts  upon  which  the  opinion  is  based  should 
be  relevant  to  the  issue  and  should  not  be 
too  remote  in  point  of  time.  It  should  al- 
ways be  remembered  that  in  such  cases  the 
test  is  whether  the  testator  had  testamentary 
capacity  at  the  time  the  alleged  will  was 
made,  and  the  inquiry  should  be  limited  to 
a  period  of  time  not  too  remote  from  that 
event.  In  tbds  case  ttie  court  permitted  one 
of  the  witnesses  to  express  an  opinion  re- 
specting the  testator's  sanity,  although  the 
witness  testified : 

"Never  had  any  conversation  with  him  [the 
testator].  I  base  my  opinion  simply  on  what  I 
saw  and  what  I  heard  my  mother  say  about 
him." 

This,  too,  notwithstanding  the  fact  that 
her  mother  had  been  dead  five  years  when 
the  witness  testified,  and  the  further  fact 
that  after  the  mother's  death  intercourse 
between  the  testator  and  the  witness  prais 
tlcally  ceased.  Another  witness  based  his 
opinion  upon  what  he  concluded  was  an  un- 
intelligent answer  on  the  part  'of  the  testator. 
The  witness  was  asked  on  cross-examination 
to  give  some  instance  which  induced  him  to 
question  the  testator's  sanity.  .  He  gave  an 
instance  occurring  perhaps  10  or  12  years 
before  the  death  of  the  testator.  The  in- 
stance is  reflected  in  the  following  questions 
and  answers: 

"Q.  Was  thero  anything  irrational  in  his 
conversation?  When  you  asked  him  a  question 
was  he  able  to  answer  it  Intrfligently?  A.  Well, 
I  would  not  call  it  intelligent.  Q,  Well,  give  nw 
his  answer  that  he  would  make  to  a  question  that 
was  not  intelligent  in  your  opinion.  A.  Why, 
when  I  asked  nim  to  get  some  gloves  for  his 
hands  to  prevent  freesfng  his  fingers,  he  said 
he  didn't  have  any  money.  Q.  That  is  yonr 
opinion  of  an  nomntelligent  reply  to  the  ques- 
tion? A.  Yes,  sir.  Q.  Did  you  ask  him  wliy  ho 
did  not  get  any  gloves?  A.  Yes,  sir;  I  asked  him 
why  he  did  not  get  any  gloves,  and'  he  said  he 
did  not  have  the  money.  Q.  Can  you  think  «( 
anything  else?    A.  Not  at  this  time." 

[1S-1S]  It  is  up<ni  InfitancM  similar  to 
those  Just  illustrated,  and  upon  the  facta 
that  the  testator  was  untidy  in  his  personal 
habits  and  dress  a.nd  at  home,  and  that  he 
had  a  miserly  disposition  and  an  entire  lade 
of  affection  for  bis  offspring,  which  were  tb^ 
prindpal  grounds  that  induced  the  witnessea 
to  consider  him  of  unsound  mind.  Indeed, 
the  weight  of  the  evidence  Is  to  the  effect 
that  they  considered  him  so  because  he  waa 
unlike  other  men.  He  was  not  as  they  ob- 
served other  men,  and  expressions  of  that 
diaracter.  The  fact  is  that  the  evidence  dis- 
closes eccentrldtlea  on  the  part  of  the  testa- 
tor which  at  times  were  Induced  and  ag- 
gravated by  the  fact  that  the  testator  was  af- 
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fllcted  with  the  physical  Infirmities  of  being 
deaf,  of  baying  some  ailment  of  the  throat 
and  of  the  eyes.  True,  he  had  some  other 
physical  defects,  but  tiiose  were  of  minor 
Importance.  Eccentricities  and  Idiosyncra- 
sies, however  gross,  do  not  constitute  insani- 
ty, and  cannot  Incapacitate  one  otherwise 
sound  from  making  a  valid  will.  The  find- 
ing of  the  jury  that  the  testator  was  not  in- 
sane at  the  time  he  made  the  wUl  Is  not  only 
supported  by,  but  It  is  the  only  conclusion 
permissible  under,  the  evidence.  While  In 
such  cases  great  latitude  Is  necessarily  per- 
mitted in  introducing  evidence  ui>on  both 
the  questlcms  of  mental  capacity  and  undtie 
influence,  yet  courts  should  he  careful  to  con- 
fine the  evidence  within  reasonable  limits, 
and  (pinions  of  lay  witnesses  should  not  be 
permitted  unless  such  witnesses  possess  per- 
sonal knowledge  respecting  the  facts  upon 
which  their  opinions  are  based. 

[1 8]  We  think  the  district  court  transcend- 
ed the  bounds  of  reason  and  the  rules  of 
evidence  In  permitting  the  two  witnesses  to 
express  their  opinions  respecting  the  sanity 
of  the  testator  at  the  time  of  the  making  of 
the  will  based  upon  the  facts  detailed  by 
them.  Here  again  let  it  be  understood  that 
no  hard  and  fast  rule  can  be  laid  down  gov- 
erning all  cases.  All  that  can  be  said  Is  that 
a  witness  should  be  permitted  to  state  the 
facts  fully,  and  If  from  the  detailed  facts  the 
jury  may  draw  an  inference  that  the  sub- 
ject of  the  inquiry  was  of  unsound  mind,  the 
witness  may  also  be  permitted  to  express  his 
opinion  respecttng  the  sanity,  and  in  that 
way  enlighten  the  Jury  to  some  extent  upon 
that  question.  Where,  however,  no  such  in- 
ferences are  legitimately  deduclble  from  the 
facts  testified  to  by  the  witness,  he  may  not, 
nevertheless,  give  his  opinion  respecting  the 
mental  capacity  of  the  testator.  If  that 
were  permitted,  the  witness  would  entirely 
usurp  the  functions  of  the  Jury  In  such  cases. 

From  what  has  been  said  It  follows  that 
the  Judgment  should  be,  and  It  accordingly 
is,  reversed.  In  view,  however,  that  there 
la  no  evidence  in  this  case  respecting  the  Is- 
sue of  undue  influence,  and  the  evidence  on 
the  Issue  of  mental  capacity  Is  so  strong  and 
clear  in  favor  of  the  wiU,  the  question  arises 
whether  we  should,  as  insisted  by  counsel 
for  the  proponoit,  direct  the  court  to  admit 
the  will  to  probate  or  whether  we  should 
merely  reverse  the  Judgment 

[17]  This  is  a  law  case,  and  In  such  cases 
we  are  very  loth  to  direct  Judgment  except 
in  cases  Involving  law  questions  only.  Even 
In  law  cases  sometimes,  although  questions 
of  fact  may  be  involved,  yet  if  each  i>arty 
has  had  a  fair  and  adequate  opportunity  to 
present  his  side  of  the  case,  courts  should 
not  permit  the  litigation  to  proceed  merely 
to  satisfy  a  litigious  spirit.  This  court  Is, 
however,  merely  a  reviewing  court,  and  not- 
wittistandlng  the  fallisre  on  the  part  of  the 
protestants  to  make  a  case,  we  shall  never- 


theless merely  reverse  the  Judgment  and  per- 
mit the  district  court  to  protect  the  interests 
of  all  who  are  interested  in  this  case. 

The  case  is  therefore  remanded  to  the  dl5(- 
trlct  court  of  Salt  Lake  county,  with  direc- 
tions to  grant  the  proponent  a  new  trial; 
costs  to  he  paid  out  of  the  assets  of  the  es- 
tate. 

Mccarty,  corfman,  THURBfAN,  and 

GIDEON,  JJ.,  concur. 


STATE  ex  reL  SHIEIJ)S  v.  BARKER. 
(No.   3106.) 

(Supreme  Court  of  Utah.     Aug.  8,  1917.) 

1.  Statxttes  ®=>202  —  SuKPLtrSAOB '—  Dibbe- 

OABD. 

The  preposition  "in,"  in  Laws  1917,  c.  107, 
providing  "that  in  all  cities  of  the  state  having 
a  population  of  more  than  7,500  and  less  than 
60,000  inhabitants  may  create  by  ordinance  a 
court,"  is  mere  surplusage,  and  will  be  disre- 
garded. 

2.  CoNsrrruTiONAi,  Law  «s>63(2)  —  Coubtb 
«=>42(5)  —  Legislative  Power  —  Deu:oa- 
TiON  OF  Power  to  Create  Courts. 

Laws  1917,  c.  107,  providinff  "that  in  all 
cities  of  the  state  having  a  population  of  more 
than  7,500  and  less  than  50<000  inhabiUnU  may 
create  by  ordinance  a  court  to  be  called,"  etc^ 
is  in  violation  of  Const,  art.  8,  i  1,  providing 
that  "the  judicial  power  of  the  state  shall  be 
vested  in  the  Senate  sitting  as  a  court  of  im- 
peachment, in  a  Supreme  Court,  in  district 
courts,  in  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  Supreme  Court  as  may  be 
established  by  law,"  in  that  it  delegates  the 
power  to  create  the  municipal  court*  mentioned 
to  the  city  authorities. 

3.  CoNBTiruTioNAi.   Law   *=>48— Statutes— 

OONSTBUCTION  IN  FaVOB  OF  VALIMTT— DU- 
AL  MEANmO. 

In  case  a  change  in  any  act  admits  of  a  dual 
meaning,  that  meaning  must  be  adopted  which 
upholds  the  act. 

4.  Constitutional  Law  «=»48— Peesumptioh 
OF  Constitutionalitt. 

Courts  cannot  declare  an  act  invalid  unless 
it  clearly,  palpably,  and  beyond  a  reasonable 
doubt  contravenes  some  constitutional  provi- 
sions. 

5.  Statutes  «=»64(1)— Ihvaumtt -in  Pabt. 

Where  different  sectionB  of  the  (Compiled 
Laws  have  been  amended  so  as  to  make  the 
amendatory  act  conform  to  the  new  condition 
contemplated,  and  the  amendment  is  invalid  as 
to  one  section,  it  must  also  be  held  invalid  as  to 
aU. 

6.  Statutes  <g=  168  —  Repeal— TTncohbtitd- 
TioNAL  Statute— Bfitect. 

Where  an  amendatory  act  repeals  a  former 
law  upon  the-  same  subject  and  the  amendatory 
act  is  held  invalid  on  constitutional  grounds,  the 
amendatory  act  is  impotent  to  repeal  the  whole 
law. 

Original  quo  warranto  proceedings  by  the 
State,  on  the  relati(H>  of  Dan  B.  Shields, 
against  George  Sw  Barker.  Petition  dis- 
charged without  costs. 

Stuart  P.  Dobbe  and  A.  G.  Horn,  both  ot 
Ogden,  for  plalntUL  B.  T.  Hnlanlskl  end 
John  G.  Willis,  both  of  Ogden,  for  defendant 
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FRIOK,  G.  J.  H<m.  Dan  B.  Shields,  as 
Attorney  General  at  this  state,  obtained 
leave  of  this  court  to  bring  this  action  In 
qno  warranto  as  an  original  proceeding.  The 
action  Is  Instituted  against  the  defendant 
George  S.  Barker  as  Judge  of  the  municipal 
court  of  Ogden  City  to  determine  his  right  to 
discharge  the  duties  as  such  Judge  and  to 
test  the  validity  of  chapter  107,  Laws  Utah 
1917,  p.  377. 

The  defendant  is  the  duly  elected  Judge  of 
the  municipal  court  of  Ogden  City  under  the 
provisions  of  Comp.  Laws  1907,  f  688x37. 
The  Legislature,  at  the  1917  session,  how- 
ever, amended  section  686x37,  supra,  togeth- 
er with  other  sections  which  we  shall  refer 
to  later  In  this  (^nion.  It  la  contended  on 
the  part  of  the  defendant  that  the  amenda- 
tory act  of  1917  is  imconstltutlonal  and  void, 
and  that  he  is  lawfully  acting  under  the  old 
law.  Upon  the  other  band,  it  is  insisted  that 
if  said  act  is  not  void,  then  the  oii  law  un- 
der which  the  defendant  was  elected  and  is 
acting  has  beea  repealed,  and  hence  he  is 
nnlawfuUy  holding  and  exercising  the  func- 
ttong  of  a  public  office. 

The  defendant  entered  a  voluntary  appear- 
ance, and,  while  admitting  all  the  allegations 
of  the  complaint,  he,  nevertheless,  Insists 
that  chapter  107,  Laws  Utah  1917,  is  uncon- 
stitutional and  void,  and  for  that  reason  the 
old  law  Is  still  In  fall  force  and  effect  The 
part  of  section  686x37  as  originally  enacted, 
and  which  is  material  here,  reads  as  follows: 

"In  all  cities  of  thla  state  hmnng  a  popula- 
tion of  more  than  ISfiOO  Imd  leu  than  4OJ)00 
iiihab%tanti,  there  is  herehy  created  a  court  to 

be  called  'the  Mimidpal  Court  for City, 

Utah.' "    (lUlios  outs.) 

The  section  then  prescribes  the  qualifica- 
tions of  the  Judge,  when  and  how  elected, 
and  the  term  of  office,  eto.  That  section  was 
amended  by  chapter  107  aforesaid  to  read  as 
follows: 

"Hat  in  all  cities  of  the  state  having  a  pop- 
■ulation  of  mort  than  »eventv-five  hundred  and 
Im(  thtn  fffiu  thoveani  inhcutitantt  map  create 
hu  ordinanoe  a  court  to  be  called  'the  Municipal 
C6urt  for City,  UUh.'  "    (Italics  oursj 

[1]  It  must  be  apparent  .to  all  that  the 
proposition  "in"  In  the  foregoing  quotation 
Is  mere  surplusage,  and  it  therefore  wUl  re- 
ceive no  further  ccxislderatlon. 

The  game  provisions  that  are  contained  In 
the  original  section  are  then  re-enacted  In 
the  amendatory  act,  except  that  the  first  elec- 
tion nnder  the  new  act  is  to  be  held  In  No- 
vember, 1917.  Our  Constitution,  article  8, 
{  1,  reads  as  follows: 

"The  Judicial  power  of  the  state  shjdl  be 
vested  in  the  Senate  sitting  as  a  court  oi  im- 
peachment, in  a  Supreme  Court,  in  district 
courts,  in  justices  of  the  peace,  and  such  other 
courte  inferior  to  the  Supreme  Court  a«  may 
be  estaUished  by  law." 

[2]  The  principal  questions  that  arise  In 
this  controveray  are:  Does  the  amendatory 
act  delegate  the  power  to  create  the  munic- 
ipal oonrts  mentioned  therein  to  the  city  au- 


thorities of  the  cities  enumerated  in  the  act; 
and,  if  so,  may  that  power  be  delegated  by 
the  Legislature?  When  those  two  proposi- 
tions axe  solved,  all  the  oth«'  questions  are 
merely  Indc^ental. 

What  Is  meant  by  the  expression  "as  may 
be  established  by  law"  In  the  constitutional 
provision  we  have  quoted?  To  our  minds 
the  expression  admits  of  bat  one  meaning, 
and  that  is,  if,  in  the  Judgm^t  of  the  Legis- 
lature, it  becomes  necessary  to  establish 
courts  in  addition  to  those  enumerated  in  the 
constUutlonal  provision,  then  the  Legisla- 
ture may,  by  law  duly  passed,  create  such 
other  courts  inferior  to  the  Supreme  Court  as 
in  the  Judgment  of  that  body  may  be  neces- 
sary. To  be  "established  by  law"  means 
Just  what  it  says,  namely,  by  a  law  duly 
passed  by  the  lawmaking  power  of  this  state. 
The  Supreme  Court  of  Michigan  in  Fennell 
V.  Common  Council,  etc.,  36  Mich.,  in  refer- 
ring to  what  is  meant  tn  the  Michigan  Consti- 
tution by  the  term  "law,"  at  page  190,  says: 

"We  have  heretofore  on  more  than  one  occa- 
sion intimated  tbat  the  penal  laws  referred  to 
in  the  state  Constitution  were  the  laws  of  the 
state.  The  term  'law,'  as  defined  by  the  ele- 
mentary writers,  emanates  from  the  sovereign- 
ty and  not  from  its  creatores.  The  legislative 
power  of  the  state  is  vested  in  the  state  Legith 
lature,  and  their  enactments  are  the  only  in- 
struments that  can  in  any  proper  senee  be  call- 
ed laws." 

The  question  In  that  case  was  whether  cer- 
tain ordinances  ought  to  be  considered  laws 
within  the  purview  of  the  Constitution.  The 
intention  of  the  framers  of  the  constitutional 
provision  we  have  quoted  from  our  Consti- 
tution, in  Tjielng  the  term  "law,"  is,  however, 
much  clearer  and  stronger  than  was  the  case 
In  the  decision  Just  quoted  from.  Here  the 
framers  of  the  Constitution,  who  represented 
the  sovereign  people,  were  conferring  an  ex- 
press power  to  create  courts,  which  is  the 
exclusive  prerogative  of  the  sovereign.  Upon 
whom,  therefore,  did  they  confer  the  power 
to  create  such  courts?  Manifestly,  upon 
those  who  were  chosen  by  and  who  repre- 
sent the  people,  namely,  the  members  of  the 
Legislature  when  duly  assembled  to  enact 
laws.  How  were  such  courts  to  be  created? 
Most  clearly  by  the  only  method  known  to 
legislative  bodies,  namely,  by  the  passage  of 
a  law  In  due  and  proper  form.  "Inferior 
courts,"  therefore.  If  created  at  all,  must  be 
created  by  the  Legislature  by  the  adoption 
of  a  law  to  that  effect 

We  need  not  pause  to  point  out  that  the 
powers  delegated  to  the  Legislature  may  not 
be  redelegated  by  that  body,  and  that  in  no 
event  may  a  law  be  passed  except  by  the 
Legislature,  unless  the  Constitution  provides 
to  the  contrary.  In  this  instance  the  Consti- 
tution requires  the  regular  method. 

While  counsel  on  both  sides  have  frankly 
conceded  that  the  amendatory  act  Is  prob- 
ably unconstitutional,  yet,  in  view  that  courts 
are  very  reluctant  to  declare  laws  unconsti- 
tutional th^  have  suggested  that  the  amend- 
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atory  act  may  perhaps  be  construed  so  that 
the  courts  mentioned  In  the  act  are  In  fact 
established  by  a  law  jmssed  by  the  Legisla- 
ture, and  that  the  act  merely  authorizes  the 
city  authorities  to  adopt  the  act^r  to  refuse 
to  do  so,  as  they  may  elect  Several  cases 
are  cited  In  which,  under  the  peculiar  word- 
ing of  the  acts  there  in  question,  snch  acts 
were  so  construed.  Such  was  the  case  in 
State  ex  rel.  Hagestad  v.  Sullivan,  67  Minn. 
879,  69  N.  W.  1094 ;  I^e  v.  May,  49  Iowa, 
224,  and  in  Page  v.  Mlllerton,  114  Iowa,  378, 
86  N.  W.  440.  We  could  subserve  no  good 
purpose  In  pausing  here  to  set  forth  the  acts 
that  were  passed  on  In  those  cases.  It  Is 
sufBcient  to  call  attention  to  the  fact  that 
we  have  a  case  here  where  the  change  of  lan- 
guage between  the  original  and  amendatory 
acts  Is  radical  and  irreconcilable.  The 
change  Is  not  one  where  there  merely  Is  a 
change  of  expression  while  the  original  sense 
is  retained.  If  the  Legislature  had  Intended 
to  create  the  courts  in  the  new  act,  tber^ 
would  have  been  no  necessity  whatever  of 
changing  the  language,  in  that  regard,  of  the 
original  act  That  change  aptly  and  clearly 
expressed  the  legislative  Intention.  The  only 
purpose  of  changing  the  language,  therefore, 
was  to  bring  atx>ut  a  change  in  the  agency 
creating  the  courts.  Instead  of  the  Legisla- 
ture creating  the  courts,  as  was  done  in  the 
original  act  that  power  was  conferred  on 
the  cities  In  the  amendatory  act. 

[3]  We  are  not  unmindful  of  the  fact  that 
it  is  our  duty  to  construe  and  apply  all  leg- 
islative acts  so  as  to  mal^e  them  harmonious 
with  the  Constitution,  if  such  a  Qilng  Is  pos- 
sible, and  in  case  a  change  in  any  act  admits 
of  a  dual  meaning,  we  must  adopt  that  mean- 
ing which  upholds  the  act 

[4]  Nor  are  we  permitted  to  declare  an  act 
invalid  unless  it  is  clearly,  palpably,  and 
beyond  a  reasonable  doubt  in  contravention 
of  some  constitutional  provision.  To  that 
effect  are  all  of  the  cases  decided  by  this 
court.  The  last  expression  upon  the  subject 
Is  found  in  the  case  of  Rio  Grande  Lumber 
Co.  V.  Darlie,  167  Pac.  241,  decided  at  this 
term.  In  order  to  hold  the  amendatory  act 
creating  the  courts  therein  mentioned  valid, 
we  would  not  only  have  to  ignore  and  go 
counter  to  every  known  rule  or  canon  of  con- 
struction, but  we  would  also  be  required  to 
disregard  the  manifest  intention  of  the  Leg- 
islature as  expressed  in  the  amendatory  act. 
Juet  us  pause  a  moment  to  examine  the  con- 
trolling words  of  the  amendatory  act  They 
are: 

"That  all  cities  of  tlie  state  liaving  a  popula- 
tion of  more  than  seventy-five  hundred  and 
less  than  fifty  thousand  inhabitants  may  create 
by  ordinance  a  court,"  etc. 

The  controlling  words  of  the  original  act 
before  It  was  amended  were: 

"In  all  dties  of  this  state  having  a  population 
of  more  than  15,000  and  less  than  40,000  in- 
habitants there  is  hereby  created  a  court"  etc 


In  amending  the  original  act  tbe  Legisla- 
ture therefore  intended  to  accomplish  two 
purposes:  (1)  To  enlarge  the  class  and  there- 
by increase  the  number  of  cities  In  wblcb 
municipal  courts  should  be  established;  and 
(2)  instead  of  creating  such  ooorts  by  legis- 
lative edict  to  authorize  tbtir  creation  by  the 
several  cities  coming  within  ttie  claas  named 
in  the  act  No  reasonable  person  would 
contend  that  under  any  rule  of  construction 
it  would  be  permissible  to  construe  the  act 
to  the  effect  that  the  Legislature  did  not  in- 
tend to  change  the  numt>er  of  Inhabitants 
and  thereby  to  enlarge  the  dass  and  to  In- 
crease the  number  of  dtles  to  wbidi  the 
amendatory  act  wonld  apply  as  compared 
with  what  was  the  effect  In  those  respects  tn 
the  original  act  It  would,  however,  be  just 
as  reasonable  to  hold  that  as  it  would  be  to 
hold  that  the  Legislature  intended  to  create 
the  courts  rather  than  to  delegate  the  power 
to  the  several  cities.  That  the  Legislature 
intended  to  accomplish  the  latter  purpose 
is  Just  as  clear  from  the  language  used  as 
it  is  that  it  Intended  to  accomplish  the  for- 
mer. It  would  be  qnlte  as  reasonable  to 
hold  that  the  Legislature  did  not  Intoid  t» 
enlace  the  class  of  cities  to  which  the 
amendatory  act  should  apply  as  it  would  be 
to  hold  that  it  did  not  Intend  that  the  cities 
should  create  the  courts  mentioned  in  the 
act  To  hold  either  would  do  violence  to  all 
the  language  that  is  used  In  that  portion  of 
the  act  we  have  quoted  above.  It  Is  too 
dear  for  ccmtroversy,  therefore,  that  In  pass- 
ing the  amendatoly  act  the  Legislature  at- 
tempted to  delegate  a  power  which,  by  the 
Constitution,  la  expressly  conferred  on  that 
body;  and  in  doing  that  the  Legislature 
transcended  the  constitutional  provision  we 
have  quoted. 

It  is  not  necessary  to  pursue  the  subject 
farther,  except  to  say  that  in  this  case  the 
whole  court  is  not  only  satisfied  beyond  a 
reasonable  doabt,  but  all  of  us  are  satisfied 
beyond  all  possible  doubt,  that  In  passing 
the  amendatory  act  the  Legislature  Intend- 
ed to  accomplish  what  the  Constitution  does 
not  permit,  and  for  that  reason  the  act  Is 
unconstitutional,  and  therefore  void  and  of 
no  effect 

[t]  As  before  Indicated,  the  I^eglslature  in 
the  same  act  also  amended  Comp.  Laws  1907, 
§8  686x43,  686x45,  and  686x46,  all  of  which 
were  parts  of  the  original  act.  The  question, 
therefore,  arises.  Are  those  amendments  so 
coimected  with  the  amendatory  act  whidi  we 
have  Just  held  Invalid  that  they,  too,  must 
fall  as  part  of  the  act?  We  think  It  needs 
no  argument  to  show  that  the  latter  amend- 
ments were  adopted  to  make  the  amendatory 
act  as  a  whole  conform  to  the  new  condi- 
tions contemplated  by  the  amendment  of  sec- 
tion 686x3T,  and  for  that  reason  the  latter 
three  sections  as  amended  must  also  be  held 
bad. 

[6]  The  amendatory  act,  however,  also  re- 
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peals  "all  acta  and  parts  of  acts  la  conflict 
herewith,"  and  taenoe  It  la  mooted  whether 
the  old  law  aa  It  existed  before  the  amenda- 
tory act  was  passed  Is  not  rqiealed.  In 
Board  of  Education  t.  Hnnter,  159  Pa&  1019, 
we  directly  held  that  where  an  ammida- 
tory  act  repeals  a  fonner  law  npon  the  same 
sablect  and  the  amendatory  art  Is  held  In- 
valid on  constitutional  grounds,  th*  amenda- 
tory act  Is  Impotent  to  repeal  the  old  law, 
and  that  the  <A6  law  remains  In  full  force 
and  effect  as  though  the  amendatory  act  had 
not  been  passed.  The  law  with  respect  to  the 
municipal  court  In  Ogden  City  is  therefore  In 
force  precisely  as  It  was  before  the  amenda- 
tory act  was  passed. 

In  conclusion  we  dedre  to  add  that  we 
would  have  saved  the  act  in  question  had  it 
been  i)osslb1e  for  us  to  do  so  without  tran- 
scending the  Constitution,  since  we  are  of  the 
opinion  that  the  cities  Included  within  the 
amendatory  act  are  entitled  to  munldpal 
courts.  The  Legislature  should,  however, 
create  the  courts  and  define  their  powers 
and  Jurisdiction,  and  not  attempt  to  confer 
the  power  to  create  than  on  some  other 
agency.  The  Legislature  may  easily  provide 
courts  for  all  of  the  cities  Included  In  the 
amendatory  act  by  merely  passing  an  act 
by  which  the  class  of  cities  In  which  such 
courts  are  created  is  enlarged  as  In  the 
amendatory  act. 

From  what  has  been  said  it  follows  that 
tb«  defendant  Is  not  unlawfully  exercising 
the  functions  of  the  municipal  Judge  of  Og- 
den City,  bat  that  he.  In  all  respects.  Is  dis- 
charging the  duties  Imposed  on  him  as  such 
judge  according  to  law.  It  Is  therefore  or- 
dered that  the  petition  of  the  Attorney  Oen- 
eral  be,  and  the  flame  is  hereby,  dismissed, 
without  costs. 

HcCABTX,  GOBFBfAN,  THUBMAN,  and 
OIDEON,  JJ.,  ooncmr. 


CAIN  T.  STEWART  et  ux.    (No.  2972.) 

(Supreme  Court  of  Utah.    Aug.  20,  1917.) 

Appkai.  and  Bbbob  •=»907(2)— Prmukptiowb 
— Pavomno  Trial  Ooubt  —  Support  op 

FiNDINOS   BT   TESnVOITT. 

In  the  absence  of  any  testimony,  if  the 
findings  are  supported  by  the  pleadings,  the 
Supreme  Court  assumes  that  there  was  testi- 
mony to  support  the  trial  court's  findings. 

Appeal  from  District  Court,  Salt  l4tke 
County;  P.  0.  Loofbourow,  Judge. 

Action  by  Addison  Cain  against  S.  R.  Stew- 
art and  Prancis  M.  Stewart,  his  wife.  From 
a  Judgment  for  plalntUf,  defendants  appeal. 
Affirmed. 

£.  0.  Palmer,  of  Salt  Lake  Oity.  for  ap- 
peUants.    Addison  Cain,  in  pro.  p«r. 

GII>£ON,  J.  This  la  a  second  appeal  in 
this  action.    Reference  is  made  to  ,tbe  fonner 


opinion  of  this  court,  annoanoed  QcUber  9, 
1916,  for  a  statement  of  the  facts.  Cain  v. 
Stewart.  47  Utah,  160,  152  Pac.  465. 

The  Judgment  on  that  appeal  was  reversed, 
being  excessive,  and  was  remanded  to  the  dis- 
trict court,  with  directions  to  re-examine  the 
evidence,  calculate  the  amount  due  In  ac- 
cordance with  the  rule  of  partial  payments, 
make  findings  of  fact  and  conclusions  of  law, 
and  to  enter  Judgment  That  the  district 
court  did,  and  entered  Judgment  on  the  11th 
day  of  January,  1916.  This  appeal  Is  from 
that  Judigment  and  Is  upon  the  Judgment  roll. 

The  testimony  is  not  before  this  court, 
either  on  the  original  appeal  or  on  this  ap- 
peal, and  we  have  no  way  of  determining 
from  the  record  as  to  whether  the  amount 
found  by  the  district  court  is  supported  by 
the  testimony.  In  the  absence  of  any  testi- 
mony, when  the  findings  are  supported  by 
the  pleadings,  we  assume  that  there  was 
testimony  to  support  the  findings  of  the  trial 
court.  Under  the  state  of  the  record  all  that 
this  court  can  do  is  to  affirm  the  Judgment. 

Complaint  Is  made  that  the  property  de- 
scribed In  the  complaint  had  been  sold  under 
the  former  Judgment,  and  the  premises  pass- 
ed into  the  possession  of  the  plaintiff,  and 
that  the  district  court,  In  entering  the  second 
Judgment,  should  have  taken  into  account 
and  allowed  the  defendants  the  reasonable 
rental  value  of  the  premises  during  the  time 
they  were  occupied  by  the  plaintiff.  That 
the  district  court  was  not  authorized  or  in- 
structed to  do.  Under  the  mandate  of  this 
court  that  court  was  required  to  re-examine 
the  evidence  and  ascertain  the  proper 
amount  due  and  enter  Judgment  for  that 
amount  It  might  be  suggested,  however,  that 
If  the  plaintiff  occupied  premises  belonging  to 
the  defendants  prior  to  his  legal  right  so  to 
do,  plaintiff  would  be  liable  to  ttie  owners 
for  the  reasonable  rental  or  use  of  the  prem- 
ises during  such  time  under  proceedings  to 
recover  such  rental. 

Under  the  state  of  the  record  before  this 
court  we  are  satisfied  that  it  Is  our  duty  to 
afllrm  the  Judgment  of  the  district  court. 

Such  is  the  order. 

FBIOK,  O.  J.,  md  COBPMAN,  McOAHTT, 
and  THUBMAN,  JJ.,  concur. 


HOLLOWAT  V.  PEOPLE'S  WATER  CO. 

(two  cases).     (Noe.  18967,  19017.) 

(Supreme   Court  of  Kansas.     May   12,   1817. 

Rehearing  Denied  June  15,  1917.) 

(Byllahu*  hv  the  Court.) 

1.  Appbai,  and  Brsob  «=3l054(l)— Habvliss 
Bbrob— ADMisaios  OP  Evidence. 

The  admission  in  evidence  of  a  certain  dep- 
osition and  letter,  U  error,  was  immaterioL 

2.  Injunction    «=»210  — Obdeb  — Reiainino 
Cause— JtTBisbicnoN. 

That  portion  of  the  decree  of  Mav  18,  1912, 
retaining  the  cause  "tot  further  orders  should 
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the  Mtme  be  deemed  necessary  in  fbe  future,  to 
in  justice  and  equity  conserve  and  protect  the 
lights  of  respective  parties  hereto,  left  the 
court  with  jurisdiction  to  modify  or  change  such 
decree  at  a  subsequent  term  and  before  final  dis- 
missal of  the  suit. 

8.  Injunction  «=»280(8)— Watebs  and  Wa- 
tkk  coubses  «=920&— indibbct  contbltpt— 
Decekk— SumciKNCY  OF  Evidence. 
The  evidence  supports  the  findings  and  de- 
crees and  orders  of  the  trial  court. 
4.  Schools  and  Schooi.  Disttbiotb  9s»17  — 
PuNDB— FiNBB  FOB  Contempt. 
Under  Const  art  6,  J  6  (section  208  of  the 
General  Statutes  of  1915),  the  fine  for  contempt 
in  violating  an  injunction  goes  to  the  support 
of  common  schools,  although  the  proceeding^  to 
punish  for  such  contempt  was  in  this  case  dvil 
rather  than  criminal. 
6.  Injunction     «b»232— Violation— "Eesh- 

TUTION." 

"Restitution,"  as  used  in  section  7158  of 
the  General  Statutes  of  1915,  when  applied  to 
the  situation  here  presented,  means  to  restore, 
reimburse,  or  make  good. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Restitu- 
tion.] 

6.  Injunction  iS=»232  —  Violation  —  Finb — 
Expenses. 

For  violation  of  the  injunction,  it  was  prop- 
er to  fine  the  defendants,  and  also  to  require 
them  to  pay  the  plaintiff  the  sum  named  to  com- 
pensate ner  for  her  expenses  incurred  in  the 
prosecution  of  tier  action. 

7.  CONTBMFC  «s>63(l)— Indibect  Contempt— 
Payment  ob  Fink. 

While  it  was  incorrect  and  therefore  errone- 
ous to  call  such  payment  a  fine,  to  reverse  for 
this  misuse  of  the  word  "fine"  would  be  an  ex- 
cess of  nicety,  and  hence  the  judgment  as  cor- 
rectly construed  is  affirmed. 

Appeal  from  District  Court,  Woodson 
County. 

Action  for  injunction  by  Mary  J.  Holloway 
against  tlie  People's  Water  Company.  In- 
junction granted,  and  cause  retained  for  fur- 
ther orders,  and,  on  plaintifTs  motion,  order 
modified,  motion  for  new  trial  denied,  and 
defendant  appeals,  and  In  wbich,  on  plain- 
tifT's  subsequent  accusations,  the  company 
and  its  president  and  general  manager. were 
found  guilty  of  indirect  contempt  from  whlcb 
order  they  appeal,  and  the  two  appeals  were 
consolidated.    Judgment  affirm^. 

G.  R.  Stephenson,  of  Tates  Center,  and 
Frank  O.  Drenning,  of  Topeka,  for  appellant. 
Lamb  &  Hogueland,  of  Tates  Center,  and  F. 
W.  Casner,  of  Kansas  City,  Mo.,  for  appellee. 

WEST,  J.  The  plaintiff,  who  resides  and 
owns  property  in  block  17  In  the  city  of 
fates  Center,  sued  the  water  company  to 
enjotn  it,  and  Its  officers,  agents,  and  em- 
ployes, frwn  permitting  water  to  escape  from 
its  pipes  and  tank  in  auoh  a  manner  as  to 
fall  upon  her  property,  alleging  that  on 
numerous  occasions  her  premises  had  been 
flooded  by  the  overflow  of  the  steel  tank  of 
the  defendant  sitnated  In  block  17.  The 
court  found  that  the  company  had  repeated- 
ly caused  its  tank  to  overflow  ttie  plaintiffs 
premises  to  her  Inoonrenience  and  damage. 


scnnetliiieB  by  the  nnavoldable  doggliig  of 
valves  or  other  natural  causes,  amd  at  numer- 
oos  times  from  lack  of  care  on  the  part  of 
Its  emidoy&B,  and  ordered  that  the  company, 
Ita  offlcera  and  any  one  acting  for  or  on  its 
bel>al£,  be  enjoined  to  ezerdse  due  care  in 
the  furnishing  and  adjustment  of  the  ma- 
chinery and  appliances  at  and  about  the  wa- 
ter plant  and  tank  to  prevent  the  overflow  of 
the  latter  so  as  to  overflow  or  otherwise  in- 
jure the  proi)erty  of  the  plaintiff;  that  U 
by  injury  or  accident  to  the  machinery,  or 
by  failure  of  the  appliances  at  the  power' 
house  to  register  the  altitude  of  water  in  the 
tank,  the  company  and  Its  employes  should 
have  no  actual  knowledge  or  notice  of  such 
overflow,  then,  upon  notice  given  it,  the  de- 
fendant was  required  to  take  proper  steps 
to  place  such  machinery  and  appliances  in 
order  and  stop  and  prevent  snch  overflow. 
It  was  further  ordered  that  they  be  restrain- 
ed and  enjoined  from  wantonly,  maliciously, 
recklessly,  or  carelessly  causing  or  permit- 
ting such  overflow.  The  last  paragraph  of 
the  decree  was  in  these  words: 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  that  this  cause  be  retained  by  the 
court  for  further  orders  should  same  be  deemed 
necessary  in  the  future,  to  in  justice  and  equity 
properly  conserve  and  protect  the  rights  of  re- 
spective parties  liereto." 

After  the  close  of  the  term  the  plaintiff 
filed  a  motion  to  vacate  and  modify  the  de- 
cree and  to  render  another  in  lieu  thereof, 
setting  up  that  since  May  13,  1912,  the  de- 
fendant had  caused,  suffered,  and  permitted 
its  tank  to  overflow  large  quantities  of  wa- 
ter upon  her  land  12  'different  times.  This 
motion  was  supported  by  the  affidavits  of 
two  witnesses,  who  testlfled  to  nnmeroos 
overflows  since  the  date  of  the  decree.  The 
defendant  sought  to  show  that  Instmctidns 
had  been  given  to  its  employes  to  use  more 
than  ordinary  precaution  to  prevent  over- 
flow and  tliat  the  best-known  appliances  were 
used.  The  decision  on  the  motion  was  ren- 
dered July  14,  1913,  enjoining  the  company, 
its  officers  or  agents,  or  any  one  acting  on  its 
behalf,  from  so  operating  its  machinery,  ap- 
pliances, and  water  tank  as  to  cause  an  ovec- 
uow  upon  the  plaintifTs  premises,  and  modi-' 
fylng  the  decree  of  injunction  rendered  May 
18,  1912,  so  as  to  conform  to  the  later  de- 
cree. From  this  an  appeal  was  taken,  the 
record  reciting  the  filing  of  a  motion  for  a 
new  trial  and  Its  denial.  It  is  contend^ 
that  no  record  of  such  motion  can  be  found, 
but  owing  to  the  recital  in  the  abstract  and 
the  statements  of  counsel  upon  the  argument 
— and  later  by  affidavits — It  must  be  deemed 
that  such  motion  was  filed  and  overruled. 
March  21,  1914,  the  plaintiff  filed  accusa- 
ti<»is  against  the  itresident  and  general  man- 
ager, charging  them  with  indirect  contempt 
by  repeatedly  permitting  the  tank  to  over- 
flow on  the  premises  OC  the  plaintiff  on  some 
17  different  dates,  and  diarging  that  eadi 
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of  tbeae  offlcert  wholly  neglected  to  give 
proper  snpervialon  to  tlie  pumping  and  stOT- 
lug  of  water  In  tbe  tank  by  neglectln|;  to 
put  In  an  electric  altitude  gauge,  and  whol- 
ly failed  to  make  any  provlaioB  whatever  to 
prevent  overflow,  and  failed  to  have  an  em- 
ployft  on  duty  at  all  times,  when  pumping 
water  Into  tbe  tank,  to  receive  telephone 
caUa  when  the  tank  overflowed,  and  failed 
to  prevent  such  overflows  after  being  noti- 
fied on  two  days  mentioned  and  on  other 
days  referred  to.  Respondents  moved  to 
strike  from  the  accusations  certain  portions 
thereof,  which  motion  was  overruled,  where- 
upon they  moved  to  quash  the  accusations, 
which  motion  was  likewise  overruled,  also 
a  demurrer,  after  which  they  filed  their  veri- 
fied uiswer,  denying  any  violation  of  the 
court's  injunction,  or  any  wish  or  desire  to 
violate  it,  and  asserting  their'  will  and  wish 
to— 

"sustain  the  general  scheme  of  good  govern- 
ment, including  respect  and  Bubmission  to  all 
orders  and  judgments  of  all  courts  of  acknowl- 
edged and  acctiedited  jurisdiction  until  such  or- 
ders or  judjonents  were  and  are  properly  mod- 
ified, set  aside,  or  reversed,  according  to  the 
zjegular  order  and  proceeding  of  law,  and  in  par- 
ticular the  orders  and  judgments  of  this  court 
as  the  coart  of  general  Jnnsdiction  within  and 
for  the  judicial  district  wherein  defendant  com- 
pany is  located  and  operating,  and  that  all  orders 
and  judgments  of  this  court  have  been  complied 
with  to  the  full  and  utmost  extent." 

Further,  that  they  were,  with  the  exercise 
of  all  human  care,  unable  to  comply  with  the 
decree,  and,  if  there  had  been  a  seeming  vio- 
lation. It  was  because  It  was  not  within  their 
power  to  prevent  such  apparent  noncompli- 
ance. Then  followed  a  statement  as  to  the 
franchise  and  function  of  the  defendant,  its 
duties  and  requirements,  and  an  assertion 
that  the  tank  was  equipped  with  the  most 
practically  scientific  and  perfect  device  for 
automatically  cutting  off  the  service  that 
could  be  procured  or  placed  thereon.  They 
also  alleged  that  tbe  company  had  appealed 
from  the  decree  on  which  tbe  accusations 
were  based,  and  charged  that  the  latter 
were  made  from  "spite,  vicioiMnees  and  an- 
tagonism to  defendant  company  and  the  pub- 
Mc  in  general.  •  •  •"  The  accusations 
were  beard  by  the  court,  and  tbe  testimony 
of  five  witnesses  for  the  plaintiff  was  pro- 
duced. Various  overflows  were  described, 
some  of  which  extended  to  the  premises  of 
the  plaintiff,  who  testified  that  the  tank 
overflowed  March  3,  7,  8,  10,  1914,  and  Octo- 
ber 10, 1913. 

"It  ran  over  in  great  quantities;  it  w«.s  so 
wet  allVver  my  yard  that  the  diildren  got  their 
feet  wet:  water  was  sprinUing  all  over  my 
yard.  My  yard  was  all  covered  with  water  on 
the  7th.  It  ran  over  again  on  the  Sth  and  twice 
on  Sunday.  Tfaat  was  in  March,  1914.  It  de- 
layed me  making  garden.  It  made  it  so  wet  I 
had  to  put  on  my  rubbers  to  get  out" 

A  denrarrer  to  tbe  evidence  was  overmled, 

and  respondents  testified  as  to  the  efforts  they 
bad  made  to  prevent  overflow.   The  president 


stated  that  he  had  studied  practically  all  tbe 
schemes  to  keep  tanks  from  overflowing,  and 
bad  tried  very  bard  to  keep  this  tank  from 
overflowing,  and  had  not  knowingly  or  inten- 
tionally permitted  It  to  overflow.  The  gen- 
eral manager  testified  that  be  bad  received 
no  complaint  from  the  plaintiff  of  any  over- 
fiow,  that  he  had  the  valve  replaced  on  oc- 
casion of  leakage  at  one  time,  and  had  in- 
structed the  pumpers  that  the  tank  must  not 
overflow,  that  it  was  necessary  to  keep  it 
practically  full  to  give  pressure  for  fire  pro- 
tection, and  he  knew  of  no  mechanical  device 
that  would  absolutely  prevent  overflow.  In 
rebuttal  a  deposition  was  offered  and  objected 
to.  The  ruling  on  tbe  objection  was  observ- 
ed .  and  the  deposition  was  read.  This  de- 
scribed a  certain  valve  the  witness  claimed 
would  prevent  overflow  "as  near  as  anything 
automatic  can  do  so."  Tbe  plaintiff  then  of- 
fered In  evidence  a  letter  from  tbe  company, 
making  or  selling  this  valve,  which  letter  was 
addressed  to  the  plaintiff's  attorney,  and  set 
forth  the  merits  of  the  device,  which  letter 
was  objected  to  but  read,  the  ruling  on  Its 
omission  being  reserved.  The  president  tes- 
tified that  be  had  never  beard  of  but  one 
valve  of  tbe  kind  described  in  use  In  this 
country,  and  that  that  one  did  not  work  cor- 
rectly. Tbe  abstract  recites  that  no  evidence 
of  negligence,  wantonness,  wilfullness,  or  In- 
tention was  offered  by  tbe  plaintiff.  The 
court  fotmd  the  company  and  tbe  respond- 
ent's president  and  general  manager  guilty  Of 
indirect  contempt  as  charged. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged that  the  defendants  pay  a  fine  of  one 
hundred  dollars  ($100.00),  and  it  is  further  con- 
sidered, ordered,  and  adjudged  tJiat  of  such  fine 
f 75.00  thereof  be  paid  to  Mary  J.  Holloway, 
plaintiff,  to  compensate  her  for  expenses  Incur- 
red in  the  proeecntion  of  her  action." 

From  this  order  tbe  respondents  appeal, 
and  the  two  aiqpeals,  the  two  causes  having 
been  consolidated,  were  presented,  and  are 
considered  together. 

Twenty  specifications  of  error  are  urged 
covering  tbe  various  rulings  in  all  the  bear> 
Ings  referred  to.  Including  considerable  com- 
plaint about  tbe  insufficiency  of  the  accusa- 
tions filed  in  tbe  contempt  matter.  The  main 
contentions,  however,  center  around  the  no- 
tion that  the  first  injunction  was  a  finality, 
and  the  attempt  of  tbe  court  to  hold  'the  case 
open  for  future  orders  was  a  nullity;  the 
alleged  error  In  opening  up  and  modifying 
this  decree  at  a  subsequent  term ;  the  insuf- 
ficiency of  the  evidence  to  warrant  the  j.udg- 
ment  rendered  in  the  contempt  proceeding; 
and  the  alleged  invalidity  of  that  portion  of 
tbe  judgment  requiring  three-fourths  of  tbe 
fine  to  be  paid  to  the  plaintiff. 

[11  Serious  complaint  is  made  of  admission 
tn  evidence  In  the  Injunction  matter  of  a  dep- 
osition and  letter.  It  is  necessary  only  to 
say  that  in  such  a  trial  before  the  court  with- 
out a  Jury  an  examination  of  their  contents 
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shows  that  they  could  not  have  had  any  prej- 
ndldal  effect,  and,-  If  any  error  was  commit- 
ted (Gen.  Stat  1915,  |  3107),  It  was  Imma- 
terial. 

Stress  Is  laid  on  the  public  service  nature, 
functions,  and  requirements  of  the  defendant 
water  company,  and  on  the  doctrine  that  Its 
duties  to  the  Inhabitants  of  Yates  Center  are 
paramount  to  the  rights  of  adjacent  property 
owners  who  may  In  a  slight  degree  be  dam- 
aged or  Inconvenienced  by  leakage  or  over- 
flows. On  the  other  hand,  attention  Is  called 
to  numerous  decisions  that  the  duties  of  a 
water  company  do  not  authorize  or  justify 
the  creation  of  a  private  nuisance.  With 
both  these  doctrines  ,we  are  in  full  accord, 
and  the  appeals  will  be  considered  In  the 
light  of  both  theories,  whldi  are  not  only 
well  established  but  harmonious. 

(2]  No  attempt  will  be  made  to  settle  the 
dictionary  question  as  to  whether  the  decree 
of  May  13,  1912,  was  final  or  Interlocutory. 
Definitions  do  not  always  define.  Vbe  Journal 
entry  bears  abundant  evidence  on  Its  face  of 
Judicial  intention  to  put  the  parties  In  proper 
relation  to  each  other,  or  at  least  require 
them  to  act  in  such  relation,  retaining  full 
Jurisdiction  to  make  other  or  different  orders 
as  future  exigencies  might  arise.  Judge 
Story,  in  his  work  on  Equity  Jurisprudence, 
vol.  1  (13th  Ed.)  p.  21,  said : 

"But  courts  of  equity  are  not  so  restrained. 
Although  they  hare  prescribed  forms  of  proceed- 
ings, the  latter  are  flexible,  and  may  be  miited 
to  the  difCerent  postures  of  cases.  They  may 
adjust  their  decrees  so  as  to  meet  most,  if  not 
all,  of  these  exigencies;  and  they  may  vary, 
qualify,  restrain,  and  model  the  remedy  so  as 
to  suit  it  to  mutual  and  adverse  claims,  con- 
trolling equities,  and  the  real  and  substantial 
rigtits  of  all  the  parties.  •  •  •  So  that  one 
of  the  most  striking  and  distinctive  features  of 
courts  of  equity  is  that  they  can  adapt  their 
decrees  to  all  the  varieties  of  circumstances 
which  may  arise,  and  adjust  them  to  all  the 
peculiar  rights  of  all  the  parties  in  interest. 

"Sometimes  the  character  of  the  decree  as 
final  or  interlocutory  may  be  affected  by  what 
the  decree  itself  declares  in  this  regard,  as  in- 
dicating the  purpose  of  the  court  with  respect 
to  fiuther  proceedings;  but,  if  the  decree  ia 
in  its  effect  necessarily  interlocutory,  it  can- 
not be  made  final  by  any  phraseology  or  style 
tending  to  so  characterize  it"    16  Cye.  472! 

"The  injunction  should  be  broad  enough  to 
cover  the  whole  case,  but  it  may  be  granted  as 
to  part  of  the  bill  and  refused  as  to  the  rest. 
It  may,  in  a  proper  case,  provide  for  a  modifica- 
tion of  the  injnnotion  when  changed  conditions 
require  it"    22  Cyc.  966. 

The  court  Is  one  of  general  jurisdiction, 
and  had  unquestioned  Jurisdiction  of  the 
parties  and  the  subject-matter,  and,  as  in  any 
other  case,  questions  of  continuance  or  dis- 
missal were  matters  very  largely  of  discre- 
tion, and  it  would  go  counter  to  its  plain  in- 
tention and  equally  plain  prerogative  to  hold 
that  the  order  made  concerning  the  manage- 
ment of  this  plant  by  the  defendant  caused 
ttie  jurisdiction  of  the  court  to  end  with  the 
ending  of  the  term. 

[3]  Beading  the  record  in  cold  blood,  on- 


colored  by  the  manifest  feeling  of  Impatience 
with  the  plaintiff  and  with  the  result  of  the 
hearings  possessed  by  the  defendants,  we 
have  no  dlflJcnlty  in  holding  that  the  evidence 
.warranted  the  court  In  decre^ng  the  defend- 
ants to  be  In  contempt  Nothing  has  been 
suggested,  and  nothing  occurs  from  exam- 
ination and  reflection,  constituting  a  suffi- 
cient excuse  for  the  repeated  Interference 
with  the  plaintiff's  premises  by  the  overflow 
of  the  defendant's  tank.  Finding  that  she 
had  been  so  many  times  before,  during,  and 
after  Judgment  confronted  with  a  condition 
amounting  to  the  maintenance  of  a  nuisance. 
It  was  In  accordance  with  her  rights  and 
no  impairment  of  defendant's  rights  that 
adjudication  of  contempt  was  made. 

[4]  We  cannot  agree  with  the  defendants 
that  the  proceeding  was  criminal  In  Its  na- 
ture  in  the  sense  of  a  prosecution  for  crime ; 
for,  while  the  statute  provides  that  the  trial 
shall  proceed  "upon  testimony  produced  as 
in  criminal  cases,  and  the  accused  shall  be 
entitled  to  be  confronted  with  the  witnesses 
against  htm,"  the  proceeding  In  this  case  was 
not  for  the  purpose  of  enforcing  the  criminal 
statutes,  but  for  the  vindication  of  the  plaln- 
tUTs  rights  to  be  let  alone  and  Uve  untroubled 
by  repeated  overflows  on  her  property  caused 
by  the  acts  or  carelessness  of  the  defendants. 
The  segls  of  section  6  of  article  6  of  the  Con- 
stitution is  raised  and  thus  quoted  in  defend- 
ant's brief: 

"That  all  fines  shall  go  to  the  school  fund 
of  the  county  In  which  the  money  is  paid  or  fine 
collected,  for  the  support  of  the  common 
schools." 

The  correct  reading  la: 

"And  the  proceeds  of  fines  for  any  breach 
of  the  penal  laws,  shall  be  exclusively  applied 
in  the  several  counties  in  which  the  money  ia 
paid  or  fines  collected,  to  the  support  of  common 
schools."     Gen.  Stat  1916,  f  203. 

Violation  of  a  temporary  injunction  was  by 
the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit  held  to  be  dvU  and  not  criminal  con- 
tempt in  Merchants'  Stock  &  Grain  Co.  v. 
Board  of  Trade,  187  Ted.  398,  109  C.  C.  A. 
230,  citing  nimierous  authorities.  To  a  sim- 
ilar effect  is  Ereplik  v.  Couch  Patents  Co., 
190  Fed.  565,  111  C.  a  A.  381 ;  Morehouse  v. 
Giant  Powder  Co,  206  Fed.  24,  124  C.  C.  A. 
168;  and  Bessette  v.  W.  B.  Conkey,  194  U. 
S.  324,  24  Sup.  Ct.  666,  48  L.  Ed.  997.  See, 
also,  Oompers  v.  Buck's  Stove  A  tU.  Co.,  221 
U.  a.  418,  31  Sup.  Ct  492,  66  Ii.  Ed.  797,  34 
L.  B.  A.  (N.  S.)  874,  and  O'Brien  v.  People, 
216  lU.  354,  75  N.  B.  408,  108  Am.  St  Rep. 
219,  3  Ann.  C!as.  966.  In  Merchants  Stock 
&  Grain  Co.  v.  Board  of  Trade  case  It  was 
said  in  the  opinion: 

"The  truth  is  that  suhstantial  benefit  to  a 
private  party  preponderatinK  over  that  to  the 
government  is  the  distinguishing  characteristic  of 
a  civil  contempt,  and  that  benefit  is  often  as 
great  and  it  arises  as  frequently  from  judg- 
ments for  contempts  for  disobedience  of  a  pro- 
hibitory as  of  a  mandatory  order  or  judgment" 
187  Fed.  400,  109  O.  C.  A.  232.  ^ 
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In  the  Bessette  Oase  the  Supreme  Coart 
gnoted'  from  Judge  Sanborn's  opinion  in  Re 
Nevitt,  117  Fed.  448,  54  O.  C.  A.  622,  with  ap- 
proval: 

"Proce«diDg8  for  contempts  are  of  two  class- 
es—those  proseetited  to  preserve  the  power  and 
vindicate  the  dignity  of  the  courts  and  to  pun- 
ish for  disobedience  ol  their  orders,  and  those 
instituted  to  preserve  and  enforce  the  rights  of 
private  parties  to  suits  and  to  compel  obedience 
to  orders  and  decrees  made  to  enforce  the 
r^hts  and  administer  the  remedies  to  which  the 
court  has  found  them  to  be  entitled.  The  for- 
mer are  criminal  and  punitive  in  their  nature, 
and  the  government,  the  courts,  and  the  people 
are  interested  in  their  prosecution.  The  latter 
are  civil,  remedial,  and  coercive  in  their  na- 
ture, and  the  parties  chiefly  in  interest  in  their 
conduct  and  prosecntion  are  the  individuals 
whose  private  rights  and  remedies  they  were  in- 
stituted to  protect  or  enforce."  194  U.  S.  328, 
24  Sup.  Ot.  666,  48  I/.  Ed.  997. 

"It  may  not  be  always  easy  to  classify  a 
particular  act  as  belonffing  to  either  one  of  these 
two  classes.  It  may  partake  of  the  character- 
istics of  both.  A  significant  and  generally  de- 
terminative feature  is  that  the  act  is  by  one 
psrty  to  a  suit  in  disobedience  of  a  special  order 
made  in  behalf  of  the  other."  194  U.  S.  329, 
24  Sup.  C?t  667,  48  L.  Ed.  997. 

Very  recently.  In  Barton  v.  Barton,  99  Kan. 
727,  168  Pac.  179,  we  had  occasion  to  ccn- 
Blder  a  cognate  Question — contempt  for  vio- 
lating an  order  made  in  a  divorce  case  for  ex- 
penses and  support  of  a  minor  child.  It  was 
there  said  the  primary  object  of  the  proceed- 
ing was  to  protect  private  rights  and  only 
Incidentally  to  vindicate  the  authority  of 
the  law. 

"While  the  punishment  of  such  contempt  takes 
on  a  criminal  phase,  it  is  really  remedial  in 
character,  and  is  sometimes  designated  as  a  civil 
contempt"    99  Kan.  728,  163  Pac.  180. 

So  it  can  hardly  be  said  that  the  fine  in 
question  was  by  the  constitutional  provision 
referred  to  required  to  be  paid  to  the  coun- 
ty for  the  support  of  common  schools.  But 
in  1868  the  Legislature  enacted  section  8257 
of  the  General  Statutes  of  1916,  requiring 
that: 

"All  fines  and  penalties  imposed  and  all  for- 
feitures incurred  in  any  county  shall  he  paid  into 
the  treasury  thereof,  to  be  applied  to  the  sup- 
port of  the  common  school." 

[t-7]  Regardless  of  the  Constitution,  this 
would  require  any  fine  imposed  to  be  thus 
applied ;  but  at  the  same  time  the  Legislature 
enacted  section  7158,  a  slight  verbal  change 
being  made  in  1909,  providing  that  for  viola- 
tion of  an  injunction  the  guilty  party  may 
be  required — 

"to  pay  a  fine  not  exceeding  two  hundred  dol- 
lars, to  make  immediate  restitution  to  the  party 
injured,  and  give  further  security  to  obey  the 
injunction;  or,  in  default  thereof,  he  may  be 
committed  to'  close  custody  until  he  shall  fully 
comply  with  such  requirements,  or  be  otherwise 
legally  discharged." 

Under  this  he  may  be  fined,  the  proceeds 
going  to  the  county  school  fund.  He  may 
be  required  also  to  give  bond  to  obey  the 
injunction  even  when  restitution,  Is  not  re- 
quired, as  In  State  v.  Lindsay,  85  Kan.  192, 
116  Pae.  aO».     Qta<»  BatoraUy,  It. Is  com- 


plained tbat  in  this  inatafioe  Hie  court  m- 
dertook  to  Impose  a  fine  and  divert  three- 
fourths  of .  It  to  the  benefit  of  the  plaintUt. 
This  contention  Is  apparently  borne  out  by 
the  language  of  the  Journal  entry.  There 
are  precedents  for  this  sort  of  a  Judgment. 
In  Merdiants'  Stock  &  Grain  Ca  v.  Board 
of  Trade,  the  defendants  were  adjudged  to 
pay  a  fine,  three-fourths  to  the  complainant 
and  one-fourth  to  the  government  It  was 
there  said  (187  Fed.  402,  109  O.  a  A.  234) 
that  the  main  effect  as  well  as  the  object  of 
Judgment  for  contempt  was — 

"to  coerce  the  defendants  to  obey  the  injunc- 
tion and  to  cease  their  continuing  appropriation 
of  the  complainant's  property,  and  the  punitive 
element  in  it  is  snbbrdinate,  incidental,  and, 
so  far  as  the  discussion  and  determination  of 
this  question  is  concerned,  negligible." 

In  Kreplik  ▼.  Couch  Patent  Co.,  190  Fed. 
665,  669,  lU  C.  G  A.  881,  386,  the  First  Oii^ 
cult  Court  of  Appeals  said: 

"The  court  holds  that  the  proper  remedial 
relief  for  a  disobedience  of  an  injunction  in  the 
equity  cause  b^ore  it  would  have  been  to  have 
imposed  a  fine  for  the  use  of  the  complainant, 
measured  in  some  degree  by  the  pecuniary  in- 
jury caused  by  the  act  of  disobedience." 

In  Morehouse  v.  Giant  -Powder  Co.,  206 
Fed.  24,  124  C-  C.  A.  158,  these  rulings  wen 
referred  to  with  apparent  approval.  Also 
in  case  of  Independence  Paper  Co.,  228  Fed. 
787.  In  the  Gompers  Case,  221  U.  S.  441, 
449,  31  SupL  Ot  492,  601  (66  L.  Ed.  797,  84 
li.  R.  A.  [N.  S.]  874),  the  Supreme  Court  said: 

'3ut  as  the  act  of  disobedience  consisted  not 
in  refusing  to  do  what  had  been  ordered,  but  in 
doing  what  had  been  prohibited  by  Uie  injunc- 
tion, there  could  be  no  coercive  imprisooment, 
and  therefore  the  only  relief,  if  any,  which  'the 
nature  of  the  petitioner's  case'  admitted,  was  the 
imposition  of  a  fihe  payable  to  the  Budi's  Stove 
ft  Range  Company." 

In  StoUenwerk  v.  Klevenow,  161  Wis.  858, 
864,  189  N.  W.  2dS,  206,  attorney's  fees  were 
paid  to  the  plaintiff  as  a  part  of  the  punish- 
ment tor  contempt: 

"The  employment  of  attorneys  meant  assnm- 
ing  an  obligation  that  they  be  paid  for  their  serv- 
icw.  Such  employment  resulted  in  loss  and  dam- 
age to  the  plaintiSs  to  the  extent  of  the  amount 
they  were  legally  obliged  to  pay  for  such  serv- 
ices. Such  loss  was  occasioned  solely  by  the 
contumacioas  condoct  of  certain  of  the  defend- 
ants. Actual  loss  and  damage  was  produced  and 
resulted  to  the  plaintiffs  bv  reason  of  the  mis- 
conduct of  which  they  complained,  •  •  •  and 
therefore  the  court  was  right  in  awarding  indem- 
nity to  the  plaintilfs." 

High  on  Injnncttons  (4th  Bd.)  |  1457,  of 
volume  2,  says: 

"And  it  is  a  proper  punishment  to  require  a 
party  who  has  violated  an  hijouction  to  pay  the 
actual  damages  which  have  been  sustained  by 
the  plaintiff  by  reason  of  such  violation,  with  the 
costs  of  the  proceedings  for  contempt.  But 
where  there  had  been  a  clear  and  willfnl  viola- 
tion of  the  injunction,  it  was  hdd  proper  to 
punish  by  a  fine  of  the  amount  of  the  taxed 
costs  and  solicitor's  and  counsel  fees  incurred  by 
defendant's  resistance  to  the  proceedings  for  at- 
tachment and  in  the  proceedings  for  the  taking 
of  testimony  as  to  violation,  the  defendant  to 
stand  committed  until  payment  of  such  fine. 
•    «    •  .  In  the  federal  courts,  howevet,  the  rule 


Digitized  by 


Google 


270 


167  PACIFIC  BBPOBTSOl 


(Or, 


is  Trdl  estaUished  that,  in  impAsing  a  fine  for 
the  Tiolation  of  an  injunction,  tlie  court  may  di- 
rect the  payment  of  the  money  or  of  a  portion 
thereof  to  the  aggrieved  party  as  compensation 
for  the  time  and  expense  involved  in  procuring 
the  punishment  for  contempt" 

What  does  the  statute  mean  l^  providing 
that  the  guilty  party  may  be  required  to 
make  Immediate  restitution  to  the  party  in- 
jured? According  to  Webster's  International 
Dictionary  (Ed.  1011),  "restitution"  means: 

"Act  of  restoring ;  restoration ;  restoration  of 
anything  to  its  rightful  owner ;  act  of  making 
good,  or  of  giving  an  equivalent  for  any  loss, 
damage,  or  injury ;  indemnification." 

At  common  law  the  word  was  used  to  de- 
note the  return  or  restoration  of  a  specific 
thing  or  condition,  and  the  writ  of  restitution 
lay  to  restore  after  reversal  of  a  Judgment, 
what  the  party  had  lost.  Black  gives  the 
definition : 

"In  egKtfy.— Bestitution  is  the  restoration  of 
both  parties  to  their  original  condition  (when 
practicable)  upon '  the  rescission  of  a  contract 
for  fraud  or  similar  cause." 

'     The  first  meaning  given   by  the  Oxford 

English  Dictionary  is: 

"The  action  of  restoring  or  giving  back  som&- 
thing  to  its  proper  owner;  that  of  making  res- 
toration to  one  tot  loss  or  injury  previously  in- 
flicted." 

This  section  ot  the  Code  is  taken  from 
the  Ohio  Code,  and  we  have  been  unable 
to  find  any  definition  of  the  word  by  the 
courts  of  that  state.  Our  statnte  (Gen.  Stat. 
1915,  {  10073,  subdlv.  2)  requires  words  to 
be  construed  according  to  the  contest  and 
the  approved  usage  of  the  language,  but 
technical  wotds  which  have  acquired  a  pe- 
culiar and  appropriate  meaning  in  law  are 
to  be  construed  according  thereto.  The  lan- 
guage used  is  generic  in  character,  and  does 
not  attempt  to  specify  any  subject,  kind,  or 
instance  of  restitution,  and  it  is  difficult. 
If  not  Impossible,  to  give  It  any  significance 
If  It  be  restricted  to  the  tedinical  common- 
law  use  of  the  term.  If  given  the  ordinary 
law  meaning,  however,  the  expression  would 
mean  that  the  defendant  should  make  the 
plaintiff  whole  for  the  loss  he  had  occasioned 
by  his  violation  of  the  injunction.  This 
seems  less  strained  and  unnatural  than  to 
attribute  to  the  Legislature  the  technical 
meaning  which  leaves. the  expression  as  ap- 
plied to  many  cases  without  any  practical 
meaning  at  all.  It  may  well  be  said,  there- 
fore, and  we  hold,  that  in  an  Instance  like 
this,  in  addition  to  the  fine,  the  violator  of 
the  injunction  may  t>e  required  to  reimburse 
the  plaintiff  for  the  loss  sustained  by  the 
violation,  or  at  least  for  her  costs  in  bring- 
ing him  before  the  court  to  answer  therefor. 
It  Is  true  that,  strictly  speaking,  tills  resti- 
tution or  reimbursement  is  no  part  of  a  fine, 
but  something  In  addition  thereto,  and  the 
language  used  in  the  Journal  entry  calling 
It  all  a  fine  is  incorrect,  $25  of  It  only  being 
fine  and  the  rest  reLmbursem^t,  the  one  go- 
ing to  the  county  for  the  use  of  the  schools, 


the  other  to  the  plaintiff ;  imt  it  would  be 
an  excess  of  nicety  to  order  a  reversal  on 
account  of  this  Incorrect  but  unimportant 
use  of  the  word. 

Construing  It  as  we  have  done,  and  hold- 
ing that  the  Judgment  was  In  reality  tliat 
the  defendants  pay  a  fine  of  $26  and  reim- 
burse the  plaintiff  to  the  extent  of  $75,  suctt 
Judgment  is  aifirmed. 

All  the  Justices  concurring. 


POKTLAND  &  O.  C.  BT,  CX>.  v.  DOXLE  et  al.» 
(Supreme  Court  at  Oregon.    Sept  11, 1017.) 

1.  Apfbai.  and   Bbbor  ^=»873(1)— Rsvuw— 
Questions  Pbesented. 

The  entry  of  judgment  on  plaintiff's  taking 
a  voluntary  nonsuit  made  no  provision  for  costs 
and  disbursements.  Defendants'  motion  for 
costs  and  disbursements,  includins  the  attor- 
ney's fee  provided  for  in  Laws  1013,  p.  81,  was 
granted  with  the  exception  of  the  fee,  whereup- 
on defendants  filed  a  notice  of  appeal,  which, 
after  setting  out  the  original  judgment  entry,  re- 
cited that  defendants  appealed  &om  so  much  of 
the  judgment  as  failed  to  allow  them  costs  pro- 
vided for  by  statute.  Held,  that  the  appeal  did 
not  present  for  review  the  question  of  the  denial 
of  the  attorney's  fee  provided  for  by  Laws  1013. 

2.  Jttdoiocnt  <&=>197—NoNBtnT— Recitals. 

As  L.  O.  L.  f  184,  declares  that  a  judg- 
ment of  nonsuit  shall  not  bar  another  action  for 
the  same  cause,  the  recitals  in  the  judgment  en- 
try on  motion  for  nonsuit  diat  the  dismissal  was 
without  prejudice  is  surplusage  and  is  no  ground 
for  objection  on  appeal. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah  Coimty ;   W.  N.  Gatens,  Judge. 

Action  by  the  Portland  &  OregcHi  City 
Railway  Company  against  J.  W.  Doyle  and 
others.  There  was  a  Judgment  of  nonsuit, 
from  which  defendants  appeal ;  theic  motion 
for  entry  of  Judgment  for  costs  being  In  past 
denied.    Appeal  dismissed. 

J.  N.  Hart,  of  Portland,  for  the  motion. 
F.  D.' Chamberlain,  of  Portland,  opposed. 

BENSON,  J.  [1]  Plaintiff  began  this  ac- 
tion to  condemn  real  property  for  railroad 
purposes.  Upon  the  trial  the  court  excluded 
certain  evidence  ottered  by  plaintiff,  which 
was  deemed  vital  to  the  case,  whereupon 
plaintiff  asked  for  a  voluntary  nonsuit,  which 
was  granted  by  the  court  without  objection 
from  defendants.  The  entry  of  such  Judg- 
ment was  made  on  February  23,  1917;  such 
entry  being  silent  as  to  costs  and  disburse- 
ments. On  February  27,  1017,  defendants 
filed  a  motion  asking  Judgment  for  their  costs 
and  disbursements,  including  the  attorney  fee 
provided  in  chapter  49,  p.  81,  Laws  1913.  A 
hearing  was  had  upon  the  motion,  and  on 
April  13th  the  court  entered  a  Judgment  in 
favor  of  defendants  for  their  costs  and  dl» 
bursements,  with  the  exception  of  the  attor- 
ney fee.  On  the  18th  day  of  April,  1017,  de- 
fendants filed  their  notice  of  appeal,  whicli 
sets  out  the  original  Judgment  entry  of  Febru- 
ary 23d  In  full,  and  concludes  as  follows: 


AsFor  ettatr  eaaes  n«  sanw  topto  and  KET-NUHBBB  la  .all  Ksy-Nomband  Olassts  sod  Indttas 
*For  opinion  on  motion  to  recall  mondste,  ■«•  US  Pae.  tn. 
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"Said  defendaats  appeal  from  ao  macfa  of  said 
order  and  Judfloent  as  fails  to  give  defendants 
their  costs,  disbursements,  and  the  statutory  at- 
torney fee  provided  for  In  section  6868,  Lord's 
Oregon  taws,  as  amended  by  Session  Laws  of 
the  State  of  Oregon  for  191S,  p.  81:  and  de- 
fendants further  appeal  from  so  mnch  of  said 
order  as  provides  for  dismissal  of  said  action 
without  prejudice." 

It  will  be  observed  that  the  appeal  is  not 
taken  from  the  supplemental  Judgment  for 
coBts  and  disbursements,  but  from  the  origi- 
nal judgment  entry  of  February  23d.  If  de- 
fendants were  not  satisfied  with  the  Judg- 
ment subsequently  entered  for  costs  and  dis- 
bursements, they  should  have  appealed  from 
that  order.  The  attorney  fee  for  which  de- 
fendants contend  is  made  a  part  of  the  costs 
and  disbursements  by  the  statute,  and,  since 
that  subject  is  not  presented  by  this  appeal, 
it  cannot  be  considered. 

[2]  The  other  portion  of  the  Judgment  ap- 
pealed from  is  the  statement  in  the  Judgment 
entry  that  the  dismissal  of  the  action  is 
"without  prejudice."  Section  184,  L.  O.  1*. 
reads  thus: 

"When  a  judgment  of  nonsuit  Is  given,  the  ac- 
tion is  dismissed;  but  such  judgment  shall  not 
have  the  efEect  to  bar  another  action  for  the 
same  caose." 

The  words  "without  prejudice"  are  there- 
fore surplusage,  having  no  legal  effect,  and  an 
ai^eal  upon  that  ground  is  frivolous. 

The  apj)eal  is  dismissed. 


IfAXSON  V.  ASHLAND  IRON  WORKS. 
(Supreme  Court  of  Oregon.    Sept  11,  1917.) 

1.  Action  «=32S— Law  ano  Bquitt. 

,  Under  a  statute  recognizing  a  dear  distinc- 
tion between  actions  at  law  and  suits  in  equity, 
an  award  of  a  remainder  due  on  a  conditional 
c<mtract  could  not  be  determined  In  replevin. 

2.  Costs  «=»230— On  Appkai/— Kivebbai..     , 

Although  both  parties  appeal,  where  the 
reversal  of  the  judgment  operated  to  defendant's 
advantage,  it  was  entitled  to  costs  and  disboise- 
ments. 

Department  2.    Appeal  fropi  Oironit  Court, 
Jadson  County;  F.  M.  Calkins,  Judge. 
On  motioB  to  retax  costs.    OranteiL 
For  fgimer  opinion,  see  166  Pac.  37. 

F.  J.  Newman  and  T.  W.  Miles,  both  of 
Medford,  for  appellant  W.  Bl  Crews,  of 
Medford,  for  respondent 

MOOBB,  J.  Tbia  ia  a  motion  to  retax 
costs,  ^nwo^  the  plaintiff  and  the  defend- 
ant appealed,  the  Judgment  was  reversed  on 
the  ground  that  an  error  bad  been  commit- 
ted In  receiving  testimony  given  by  the  plain- 
tiff tending  to  rtLvy  the  terms  of  the  exchange 
contract  by  Showing  that  the  :»ord  "posses- 
sion" as  there  employed  was  Inadvertently 
used  for  the  term  "titles"  which  the  plain- 
tiff was  to  retain  until  he  had  received  the 
fall  consideration  tor  the  machinery  that 
he  sold.  As  the  defendant  la  the  successor  In 
interest  Of  the  plaintiff  in  respect  to  the  de- 


manded madilaery,  t^e  express  language  of 
the  writing  could  not  be  changed  in  an  ac- 
tion of  this  kind. 

[1]  What  is  said  in  the  opbiion  relating  to 
the  demand  for  a  remission  of  $300,  in  fail- 
ing to  comply  with  which  the  plalntifTs  Judg- 
ment was  set  aside  and  a  new  trial  ordered, 
was  intended  to  show  that  under  a  statute 
like  ours,  which  recognizes  a  clear  distinction 
between  actions  at  law  and  suits  in  equity, 
an  award  of  the  remainder  due  on  a  condi- 
tional contract  could  not  be  determined  in  a 
replevin  action. 

[2]  The  reversal  of  the  Judgment  operated 
to  the .  advantage  of  the  defendant,  and  It  ia 
entitled  to  the  costs  and  disbursements  which 
it  has  incurred. 

The  mandate  will  therefore  be  recalled  and 
corrected  as  here  Indicated. 

McBRIDB,  C.  J.,  and  BBAN  and  BUR. 
NETTT,  JJ.,  concur;  McCAMANT,  J.,  taking 
no  part  In  the  consideration  of  this  case. 


USWIS  V.  VARNEY,  Constable  of  Salem 

District. 

(Supreme  Court  of  Oregon.     Sept  11,  1917.) 

Statutes  €=>86 — Special  ob  Locai.  Lkoisla- 
TioN— Punishment  of  Chime. 
Gen.  Laws  1917,  p.  794,  providing  a  license 
tax  for  dogs  to  be  collected  bv  the  constables  in 
the  several  counties  declared  to  be  subject  to 
the  law,  etc,  section  10  providing  that  anv  per- 
son violating  the  act  shall  be  deemed  guilty  of 
a  misdemeanor,  which  excepts  from  its  opera- 
tion all  of  the  territory  east  of  the  summit  c^  the 
Cascade  Mountains,  and  the  counties  of  Jose- 
phine, Jackson,  Coos,  Curry,  Lincoln,  'Tillamook, 
Clatsop,  and  CJolumbia,  is  violative  of  Ck)nst. 
art.  4,  i  23,  providinir  that  the  Legislature  shall 
not  pass  special  or  local  laws  for  the  punish- 
ment of  misdemeanors. 

In  BanCi,  Mandamus  try  Irwin  W.  Lewi's 
against  Percy  M.  Vamey,  Constable  of  Salem 
District,  Marion  County,  Or.  On  demurrer 
to  the  alternative  writ  Demurrer  sustain- 
ed, and  writ  dismissed. 

B.  M.  Page  itnd  p.  J.  Kmriz,  batb  of  Sa- 
lem, for  plaintiff.  Ernest  B.  Bingo,  of  Sa- 
lem, for  defendant 

BENSON,  J..  An  alternative  wilt  of  man- 
damus having  Issued 'out  of  this  court,  di- 
recting the  defendant,  a  constable,  to  enforce 
the  provisions  of  chapter  369,  General  Laws 
of  Oregon  1917,  or  show  cause  why  he  lias 
not  so  done,  the  defendant  demurs  to  the 
writ,  the  sufflcien<Sy  of  which  is  the  question' 
here  considered.  The  statute  In  relation  to 
which  this  controversy  arises  pn>vi<las  for  a 
license  tax  for  dogs  to  be  ooUeoted  by  the 
constablsB  In  the  several  .counties  which  are 
declare4  to  ^  subject  to  the  law,  and  to  be 
paid  to  the  several  county  treasurers,  and 
by  them  kept  as  the  "dog  fund,"  and  to  be 
used  in  payment  of  damages  to  those  whose 
sheep,  iwultry,   etc.,  have  been  Injured  by 
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▼acrrant  dogs.    Section  10  of  tbe  act.  reads  as 
follows: 

"Any  person  Tiolating  any  of  th«  provisions  of 
this  act  shall  be  deemed  guilty  of  a  misdemeanor 
and  subject  to  a  fine  not  to  exceed  $50.00  or  by 
imprisonment  in  the  county  jail  not  to  exceed 
twenty-five  days,  or  by  both  such  fine  and  im- 
prisonment." 

Section  1  of  the  act  excepts  from  its  infln- 
ence  all  of  the  territory  east  of  the  summit 
of  the  Cascade  Mountains,  and  the  counties 
of  Josephine,  Jackson,  Coos,  Curry,  Lincoln, 
Tillamook,  Clatsop,  and  Columbia.  It  will 
therefore  be  observed  that  the  statute  is  to 
be  enforced  in  a  comparatively  small  portion 
of  the  state.  It  should  also  be  noted  tiiat 
section  10,  quoted  supra,  makes  the  act  & 
criminal  statute.  Article  4,  §  23,  of  the  Con- 
stitution contains  the  following  paragraphs: 

"The  Legislative  Assembly  shall  not  pass  spe- 
cial or  local  laws  in  any  of  the  following  enu- 
merated cases,  that  is  to  say — 

"1.  Regulating  the  jurisdiction  and  dnties  of 
Justices  of  the  peace,  and  of  constables ; 

"2.  For  the  punisliment  of  crimes  and  misde- 
meanors." 

The  act  in  question  is  a  local  law  as  de- 
fined in  Maxwell  ▼.  Tillamook  County,  20  Or. 
495,  26  Pac.  803,  in  which  Mr.  Justice  Lord, 
speaking  for  the  court,  says: 

"Hence,  if  the  act  in  question  is  local  or  spe- 
cial, obnoxious  to  either  objection,  the  Legis- 
lature was  \vithout  power  to  enact  it,  and  the 
act  is  without  any  validity.  A  local  act  ap- 
plies only  to  a  limited  part  of  the  state;  it 
touches  bnt  a  portion  of:  its  territory,  a  part 
of  its  people,  or  a  fraction  of  the  property  of 
its  citizens." 

Further  comment  is  unnecessary.  The  act 
is  clearly  in  violation  of  the  constitutional 
inhibition  above  quoted.  There  are  several 
other  points  discussed  in  the  briefs,  but  it  is 
not  necessary  to  notice  them  here. 

The  demurrer  to  the  writ  is  sustained,  and 
the  writ  dismissed.  In  accordance  with  a 
stipulation  of  the  parties,  nelUier  will  recov- 
er costs. 


ALLEN  ▼.  PEOPLE'S  AMUSEMENT  CO. 

(Supreme  Court  of  Oregon.    Sept.  11,  1917.    On 
Petition  for  Rehearing,  Oct.  3,  1917.) 

PutADino  «s>l93(6)  — DEuxmBim  — MiBJoiN- 

DE9— CONIBACT  AND  TOBT. 

A,  complaint,  pleading  separately  (1)  an  al- 
leged breach  of  contract  arising  out  of  the  pur- 
chase of  tickets  to  a'  theater,  and  (2)  removal  to 
the  lobby  by  the  use  of  force  and  violence,  was 
demurrable  in  view  of  L>  O.  L.  !  68,  making  a 
demurrer  the  method  of  attacking  a  miajoinder 
of  causes  of  action. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.'  Davis,  Judse. 

Action  by  Wm.  D.  Allen  against  the  Peo- 
ple's Amusemefat  Company.  From  A  judg- 
ment sustaining  a  demurrer  to  the  complaint,' 
and  dismissing  the  action,  plaintiff  appeals. 
Aifirmed. 


This  is  aa  action  wherein  ptalnHfT  seeks 
to  TeGOVer  damages  by  reason  of  the  fact 
that  after  having  purchased  tickets  of  general 
admission  to  defendant's  playhouse  be  and 
his  wife,  who  were  colored  people,  were  not 
I)ermitted  to  occupy  seats  on  the  ground  floor, 
but  were  directed  to  seat  themselves  in  the 
gallery.  When  they  refused  to  do  so,  it  Is 
alleged  that  they  were  removed  to  the  lobby 
of  the  theater  by  the  use  of  force  and  vio- 
lence. The  complaint  sets  out  two  causes  of 
action,  pleaded  separately,  the  first  being 
based  upon  the  alleged  breach  of  the  con- 
tract arising  out  of  the  purchase  of  the  tick- 
ets; and  the  second  is  founded  upon  assault 
and  battery.  Defendant  demurred  to  the 
complaint  upon  the  ground  that  several 
causes  of  action  are  improperly  united.  The 
demurrer  having  been  sustained,  plaintiff  de- 
clined to  plead  further,  and  a  judgment  was 
entered  dismissing  the  action.  Plaintlfl  ap- 
peals. 

McCants  Stewart,  of  Portland,  for  appel- 
lant. D.  Soils  Cohen,  of  Portland  (Bernstein 
&  Cohen,  of  Portland,  on  the  iHrlef),  for  re* 
spondent 

BEO^SON,  J.  (after  statbtg  the  facts  as 
above).  Plaintiff's  counsel  In  a  very  able  and 
Interesting  argument  discusses  many  ques- 
tions which  are  not  before  us.  If  the  demur- 
rer was  properly  sustained.  It  is  neither  nec- 
essary nor  proper  for  us  to  go  further,  than 
to  so  declare.  By  section  68,  L^  O.  L.,  a  de- 
murrer is  made  the  method  of  attacking  a 
misjoinder  of  causes  of  action.  The  com- 
plaint contains  a  demand  for  relief  based 
upon  a  breach  of  contract,  and  another  upon 
assault  and  battery,  which  is,  of  course,  a 
tort  In  Smith  v.  Day,  39  Or.  637,  66  Pa«; 
1066,  Mr.  Justice  Wolverton  says: 

"It  Ib  so  well  settled  that  an  action  on  con- 
tract cannot  be  united  with  one  arising  ex  delic- 
to that  it  does  not  require  a  citation  of  authorl- 
ties  to  support  the  proposition." 

The  demurrer  was  properly  sostalned,  and 
the  judgment  Is  affirmed. 

McBRlDB,  a  J.,  and  BBAN  and  HABBIS^ 
JJ.,  concur. 

On  Petition  for  Rehearing. 

BENSON,  J.  Plaintiff  urges  a  rehearing  In 
this  case  because  the  opinion  does  not  discuss 
the  action  of  tlie  trial  court  in  striking  oat  por- 
tions of  the  compIaiDt  before  sustaining  the  de- 
murrer. We  have  held  that  the  demurrer  was 
properly  sustained  and  have  affirmed  the  judg- 
ment. This  constitutes  a  final  disposition  of  the 
case,  and  any  comments  which  we  might  now 
make  would  be  mere  dicta  and  not  of  coatroUing 
force.  Ma^iy  interesting  questions  are  discussed 
in  the  briers,  which  In  a  proper  case  will  be 
considered  by  this  court;  bnt  there  is  nothing 
in  the  record  before  na  to  justify  'a  rehearing^ 
and.  it  is  therefore  denied. 

McBRIDE,  C.  J.,  and  BEAN  and  HARRIS, 
JJ.,  concur. 
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BOOB&S  V.  OBAWFOBD.     (No.  1885.) 

(Supreme  Court  of  New  Mexico.    May  19, 1917. 

On  Motion  for  B«hMrin«,  S^t  13,  1917.) 

(Sytlalwg  &v  fk«  Oovrt.) 

1.  PixAorao  «s»417— DEVxmBEB— Waiteb  or 
Bbbob. 

The  filing  of  an  amended  pleading  waives 
any  error,  other  than  jurisdictional,  in  sustain- 
ing a  demurrer  to  the  original  pleading. 

On  Motion  for  Rehearing. 

2.  Pui&DiRo  «=3421—Amxndmknt— Effect. 

In  every  amendatory  or  supplemental  plead- 
ing filed  by  a  party,  it  is  necessary  for  him  to 
therein  restate  his  entire  cause  of  action,  de- 
fense, or  reply,  and  all  matters  set  forth  in  his 
original  pleading,  and  not  carried  forward  into 
bjs  amendatory  or  supplemental  pleading,  are 
abandoned.  ' 

Error  to  District  Court,  Cbaves  Oonnty; 
McClure,  Judge. 

Suit  by  A.  J.  Crawford  against  W.  B.  Ro- 
ger&  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  161  Pac.  1184. 

On  Angnst  22,  1906,  James  W.  Reed  and 
Martha  Ann  Reed  made  and  delivered  to  the 
defendant,  W.  EV  Rogers,  three  certain  prom- 
issory notes  in  the  smn  of  |2,000  each,  at  the 
same  time  executing  a  mortgage  upon  certain 
lands  in  Chaves  county  to  secure  the  pay- 
ment- of  said  notes.  Shortly  thereafter,  be- 
fore maturity  and  for  a  valuable  considera- 
tion, the  defendant,  Rogers,  by  the  indorse- 
ment of  his  name  in  blank  on  said  notes 
and  delivery  thereof,  assigned  the  same  to 
the  plaintiff,  A.  J.  Crawford,  who  is  defend- 
ant In  error  here.  After  the  assignment  of 
said  notes  and  mortgages  to  Crawford  by 
Rogers,  Crawford  loaned  an  additional  sum 
to  the  said  James  W.  Reed,  taking  as  securi- 
ty a  second  mortgage  on  the  same  land,  and 
acquired  certain  other  outstanding  liens  upon 
the  said  real  estate.  The  three  notes  refer- 
red to  and  secured  by  the  first  mortgage  were 
not  paid  at  maturity,  and  at  the  time  of  the 
bringing  of  this  suit  were  long  past  dfte,  and 
this  suit  brought  by  plaintiff,  Crawford,  sets 
up  three  causes  of  action  predicated  upon  the 
three  notes,  and  the  suit  was  instituted 
against  said  Rogers  as  defendant,  without 
seeking  the  foreclosure  of  the  said  first  mort- 
gage. The  notes  sued  upon  waived  demand, 
protest,  and  notice  of  nonpayment  if  not  paid 
at  maturity  and  provided  for  10  per  cent,  of 
the  amount  for  attorney's  fees  if  the  jiotes 
were  placed  in  the  Imnds  ot  an  attorney  fbr 
collection. 

The  oomirialat  aiteged  that  the  makars  of 
ttoe  tttree  pnuuissory  notes  had  removed  bo 
the  state  of  Texas  and  were  at  the  time  of 
the  filing  of  this  suit  insolvent  The  defend- 
ant answered,  setting  up:  First,  that  the 
makers  of  the  notes  were  not  insolvent;  th&t 
the  iplalntiir  had  taken  no  steps  to  entoroe 
any  liability  against  the  makers  at  mid 
notes,  and  had  not  lustitatad  proceedings  fox 


foreclosure  of  the  mortgage,  and  praying 
that  the  plaintiff  be  required  to  foreclose  and 
enforce  the  collection  of  the  notes  by  virtue 
of  the  primary  security;  and,  for  a  further 
and  second  defense  by  way  of  new  matter, 
defendant  set  up  that,  after  the  plaintiff  bad 
acquired  the  notes  sued  upon,  he  had  ad- 
vanced a  loan  upon  the  same  land,  taking  se- 
curity theretor  by  way  of  a  second  mortgage 
and  had,  in  addition,  secured  various  other  - 
claims  or  liens,  by  reason  of  which  facts  he 
had  entered  into  an  agreement,  the  nature  of 
which  was  to  the  defendant  unknown,  with 
the  said  James  W.  Reed  and  wife,  whereby 
he  holds  an  instrument  purporting  to  be  a 
deed  on  said  property,  in  consideration  of 
which  he  had  released  said  James  W.  Keed 
and  wife  from  any  indebtedness  whatever  on 
the  account  of  the  claims  sued  upon.  It  was 
further  alleged  that  the  defendant,  without 
the  knowledge  or  consent  of  plaintiff,  had  ex- 
tended the  maturity  of  the  notes  as  to  which 
he  might  have  enforced  the  collection  thereof, 
during  which  time  the  market  value  of  the 
lands  had  declined  until  they  were  not  worth 
50  per  cent  of  what  they  would  have  urought 
at  the  time  of  the  maturity  of  said  notes. 
The  third  defense  is  similar  to  the  second, 
and  alleged  again  the  advancing  of  divers 
sums  of  money  to  the  makers  of  the  notes, 
the  taking  of  subsequent  liens  on  said  lands, 
and  by  reason  of  such  conditions  that  plain- 
tiff had  delayed  to  proceed  against  the  mak- 
ers of  said  notes,  or  to  undertake  to  foreclose 
the  said  mortgage  for  a  period  of  more  than 
four  years  after  the  maturity  of  the  said 
notes,  but  that  by  reason  of  such  long  d^ay 
said  property  depreciated  in  value  and  was 
neglected  and  virtually  abandoned ;  all  being 
to  the  damage  and  detriment  of  the  defend- 
ant To  these  several  defenses  a  demurrer 
was  interposed,  which  was  sustained  by  the 
trial  court  as  to  the  answer  of  the  defendant 
to  plaintiff's  three  causes  of  action,  and  was 
further  sustained  as  to  the  defendant's  first 
and  third  answer  by  way  of  new  matter,  but 
was  overruled  as  to  the  defendant's  second 
defense  by  way  of  new  matter.  The  essen- 
tial error,  and  the  only  material  one,  present- 
ed for  our  consideration,  is  based  upon  this 
action  of  the  trial  court  in  sustaining  the  de- 
murrer to  the  defendant's  answer,  for  which 
reason  we  do  not  need  to  further  state  the 
facts  of  the  case.  Judgment  was  given  for 
the  plaintiff  for  the  amount  of  the  three  sev- 
eral notes,  with  interest  and  attorney's  fees, 
as  stipulated  in  the  notes,  from  which  Judg- 
ment this  writ  of  error  was  sued  out 

W.  BX  Rogers,  of  Roswell,  for  plaintiff  in 
error.  Gibbany  &  Epstein,  of  Roswell,  for 
defendant  in  error. 

HANNA,  C.  J.  (after  stating  the  fticts  as 
above).  [1]  The  bill  of  exceptions  having  pre- 
viously been  stricken  on  motion,  we  have  left 
for  conslderatlou  but  the  first  three  assign- 
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ments  of  error,  which  are  predicated  npon 
the  conrt's  action  in  sustaining  plaintiff's  de- 
mtirrer  to  the  defendant's  aflswer,  and  the 
three  assignments  of  error  complain  of  this 
action  on  the  demurrer  upon  different  gronnds. 
We  find,  however,  that  the  defendant  after 
the  demurrer  was  sustained  filed  an  amended 
answer  and  later  a  second  amended  answer. 
For  this  reason,  he  has  lost  his  right  to  be 
heard  upon  these  matters  in  this  court  It 
has  been  held  that  the  filing  of  an  amended 
pleading  waives  any  error,  other  than  juris- 
dictional, in  sustaining  a  demurrer  to  the 
original  pleading.  161  Pac.  1184;  31  Cyc, 
744;  Bremen  M.  &  M.  Co.  v.  Bremen,  18  N. 
M.  Ill,  79  Pac.  806. 

For  the  reasons  stated,  the  judgment  of  the 
district  court  is  afBrmed,  and  It  Is  so  or- 
dered. 

PARKER  and  ROBERTS,  33.,  concur. 

On  Motion  for  R^earing. 

HANNA,  C.  J.  The  plaintiff  In  error  in  his 
motion  for  rehearing  raises  the  point  that 
this  court,  in  its  opinion,  has  overlooked  the 
exception  to  the  general  rule  upon  which  the 
opinion  in  this  case  was  based,  contending 
that  he  comes  under  the  exception  to  the 
rule,  which  Is,  as  stated  in  the  case  of  Ing- 
ham V.  Xhidley,  60  Iowa,  16,  14  X.  W.  82, 
that: 

"Where  an  answer  is  held  bad  on  demurrer, 
the  defendant  .does  not  waive  his  exception  to 
the  rulings  on  the  demurrer  by  amending  his 
answer  so  as  to  set  up  new  defenses.'' 

In  other  words,  a  waiver  occurs  only  where 
the  amendment  Is  designed  to  supply  an 
omission  or  to  cure  a  defect  pointed  out  by 
the  demurrer. 

[2]  On  re-examlnatlon  of  the  question  we 
find  that  the  demurrer  did  not  attack  the  de- 
fense of  the  unreasonableness  of  the  attor- 
neys' fees.  In  this  the  plaintiff  in  error,  in  his 
motion  for  rehearing,  is  correct,  but  his  con- 
tention in  this  respect  avails  him  nothing  by 
reason  of  the  fact  that  he  is  confronted  with 
an  apparent  abandonment  of  this  defense  ow- 
ing to  the  fact  that  In  his  amended  answer 
and  his  second  amended  answer  he  has  no- 
where set  out  the  defense  with  respect  to  the 
attorneys'  fees,  and  nmst  now  be  held  to 
have  abandoned  the  same.  This  court  has 
held  in  Pople  v.  Orekar,  22  N.  M.  — ,  161 
Pac.  1110,  that: 

"In  every  amendatory  or  supplemental  plead- 
ing filed  by  a  party,  it  is  necessary  for  him. 
to  therein  restate  his  entire  cause  of  action, 
defense,  or  reply,  and  all  matters  set  forth  in 
bis  original  pleading,  and  not  carried  forward 
into  his  amendatory  or  supplemental  pleading, 
are  abandoned." 

For  tlie  reason  stated,  the  motion  foe  re- 
hearing Is  denied :  and  it  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


OAM>DONIAN  COAI,  CO.  v.  YOUNG. 

(No.  1068.) 

(Supreme  Court  of  New  Mexico.    May  24,  1917. 

Rehearing  Denied  Sept.  10,  1917.) 

fSyttabut  by  the  Oovrt.) 

1.  BARKBtlFTOT  «=>484— DlSCHABQK  OV  DXBT 

— Revivait— Pkomisk. 
In  order  to  revive  a  debt  discharged  In  bank- 
ruptcy, a  promise  to  pay   the  same  must  be 
clear,  distinct,  and  unequivocal 

2.  Bankbuptct  «=>434r-DiscHABaB  or  Dkbt 
—RjcvivAi/— Promise. 

A  statement  of  a  discharged  bankrupt,  made 
to  one  of  his  creditors  that  he  would  pay  such 
creditor's  account  and  all  his  other  creditors  if 
he  was  able,  does  not  amount  to  a  promise,  either 
conditional  or  otiierwise,  and  does  not  revive  the 
debt 

Appeal  from  District  Court  McElnley 
County;  H.  F.  Raynolds,  Judge. 

Action  by  the  Caledonian  Goal  Company 
against  J.  H.  Young.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appel- 
lant  Ruiz  &  Overaon,  of  Gallup,  Cor  app^ee. 

ROBERTS,  J.  Tbls  action  was  instituted 
by  appellant  against  appellee  in  the  court 
below  to  recover  on  a  promissory  note  for 
$650,  alleged  to  have  been  executed  January 
15,  1910,  and  payable  nine  months  after  date, 
to  the  order  of  appellant,  with  interest.  The 
complaint  fnrtber  alleged  that  on  the  30th 
day  of  July,  1913,  appellee  was  adjudged  a 
bankrupt,  and  that  thereafter  be  received 
his  discharge.  It  was  further  alleged  that 
after  the  adjudication  and  discharge  of  the 
appellee  he  promised  appellant  that  he  would 
pay  all  that  was  due  upon  said  note,  with 
which  promise  he  failed  to  comply.  The  an- 
swer set  up  the  adjudication  in  bankruptcy 
and  denied  the  promise  to  pay.  The  case  was 
tried  by  the  court  vrtthout  a  jury,  and  findings 
of  fact  were  made  and  condnslons  of  law 
stated.  The  court  fonnd,  at  the  request  of 
the  appellant: 

"That  on  March  27,  1914,  J.  H,  Tonng  orally 

Sromised  James  Sneddon,  agent  for  the  Gale- 
onian  Coal  Company,  that  be  would  pav  the 
Caledonian  Coal  Company  account  and  all  his 
other  creditors  if  he  was  able." 

The  following  conclusion  of  law  was  made 
by  the  court: 

"That  the  conversation  does  not  amount  to  a 
promise,  either  conditional  or  otherwise,  and  is 
not  binding  upon  the  defendant  in  this  case;." 

Judgment  was  entered  for  tbe  appellee. 

[1,  2]  The  authorities  uniformly  agree  that 
the  promise  by  which  a  dlacharged  debt 
is  revived  most  be  dear,  distinct  and  nn- 
equivocal.  That  the  promise  may  be  either 
absolnte  or  conditional,  but  in  either  case  it 
must  be  unequivocal,  and  tJie  occurrence  of 
the  condition  must  be  vrentA  U  the  promise 
be  conditionaL  Alien  ▼.  Fergosoa,  18  WalL 
1,  21  L.  Bd.  804.  Other  cases  will  b«  tovaA 
In  a  note  to  Cole  t.  SoseOe,  88  L.  R.  A.  (N.  S.) 
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577  (66  Wash.  73, 116  Pac.  881),  and  to  Sand- 
Ung  T.  WlUey,  »  Ann.  Cas.  644  (19  S.  D.  293, 
108  N.  W.  38);  Remington  on  Bankraptcy 
(2d  Ed.)  I  2720.  We  agree  with  tbe  conclu- 
sion of  law  made  by  tbe  lower  court  that 
the  language  employed  did  not  amount  to  a 
certain,  clear  and  unequivocal  promise  to  pay 
the  debt 

Therefore  the  Judgment  will  be  affirmed; 
and  It  la  so  ordered. 

HANNA,  O.  J.,  and  PARKER,  J.,  concur. 


STATE  V.  BABCOCK.     (No.  1925.) 

(Supreme  Court  of  New  Mexico.    Aug.  20, 1917. 

Rehearing  Denied  Sept.  10,  1917.) 

(Syttalut  ly  the  Court.) 

1.  OROmiAL    I>AW    «=>858(3)  — DXLIBEBATION 
OP  JUKT— DlAOBAUB  OB  MAFS. 

There  was  no  error  in  denying  the  request 
made  by  the  attorney  for  the  defendant  to  let 
the  jury  upon  retiring  for  deliberation  take 
with  them  diagrams  or  maps  which  had  been 
used  in  the  triiQ  of  the  cause  and  offered  in  evi- 
dence. 

2.  Criminal  Law   ^s»1064(l)— AffeaIt— Mo- 
TioB  FOB  Nkw  Trial. 

Questions,  not  jurisdictional,  nor  presented 

to  trial  court  in  the  motion  for  new  mal,  will 

not  be  considered  on  appeal. 

8.  Cbimimai.  Law   «=>1159(2)—Vbbdici\— Ap- 
peal. 
Where  a  verdict  is  supported  by  substantial 

evidence,  it  will  not  be  disturbed  upon  appeal. 

( Additional  Synobn*  &y  Editiuial  Stalf.) 
4.  CBiiaNAi,   Law    €=3858(3)— Delibebatioh 

or    JUBT — DiAGBAMS    OB    MAPS  —  "In8TB0- 
MEIfTS  OF  WeitING." 

Maps  and  diagrams  showing  the  location 
and  scene  of  crime  are  not  ''instruments  of  writ- 
ing" within  the  meaning  of  Code  1916,  §  4469, 
providing  that  "when  the  jury  retires  to  con- 
sider its  verdict,  it  shall  h»  allowed  to  take 
*  *  *  any  instruments  of  writing  admitted  as 
evidence,  except  depositions." 

Appeal  from  District  Court,  Socorro  Coun- 
ty; Meblett,  Judge. 

Lawrence  R.  Babcock  was  convicted  Of  an 
assault  with  a  deadly  weapon,  and  be  ap- 
peals.   Affirmed. 

The  appellant,  Lawrence  R.  Babcock,  was 
indicted  at  tbe  September,  1915,  term  of  the 
district  court  in  the  county  of  Socorro,  charg- 
ed with  assault  with  intent  to  kill  and  as- 
sault with  a  deadly  weapon  upon  one  Hoy 
Bennett  Trial  was  had  at  the  said  term  of 
the  district  court  In  said  county,  and  the  ap- 
pellant was  found  guilty  of  assault  with 
deadly  weai>on,  and  fined  In  the  sum  of  $500 
and  the  costs  of  the  prosecution.  From 
which  judgment  of  the  district  court  this  ap- 
peal is  prosecuted. 

M.  0.  Splcer,  of  Socorro,  H.  A.  Wolford,  of 
Hlllsboro,  and  M.  T.  Dunlavy,  of  Santa  F6, 
for  appellant  ■  Harry  8.  Bowman,  Asst.  Atty. 
Gen.,  for  the  State. 

HANNA,  0.  J.  tU  There  are  several  as- 
signments of  error,  only  one  of  which  Is  of 


Importance.  It  is  contended  that  the  dis- 
trict court  erred  in  refusing  defendant's  re- 
quest to  allow  certain  exhibits  introduced  as 
evidence  in  the  case  to  be  taken  to  the  jury 
room  upon  the  retirement  of  the  jury.  These 
exhibits  consisted  of  a  knife  offered  in  evi- 
dence by  the  defendant  and  of  a  map  or 
diagram  ofTered  by  the  state  for  the  purpose 
of  showing  the  location  and  scene  of  the 
trouble,  also  a  map  or  diagram  offered  by  the 
defendant  for  the  purpose  of  correcting  a 
mistake  which  It  was  alleged  appeared  in 
the  exhibit  offered  by  the  state.  Appellant 
contends  that  under  the  authority  of  section 
4469,  Code  1915,  the  duty  was  mandatory 
upon  the  court  to  send  the  maps  or  plats  and 
other  exhibits  to  the  Jury  room  for  the  Jury's 
consideration.  The  section  of  the  statute  re- 
ferred to  reads  as  follows: 

"Sec.  4468:  When  the  jury  retires  to  consider 
its  verdict,  it  shall  be  allowed  to  take  the  plead- 
ings in  the  cause,  the  instructions  of  the  court,, 
and  any  instruments  of  writing  admitted  as  evi-^ 
dence,  except  depositions." 

[4]  It  Is  here  contended  that  the  two  mapa 
or  diagrams  showing  the  scene  of  the  assault, 
and  which  doubtless  could  only  be  consider- 
ed in  connection  with  the  evidence  of  the 
witness  who  had  prepared  the  same,  if  not 
the  evidence  of  other  witnesses,  are  "instru- 
ments of  writing,"  which  it  was  the  duty  of 
the  court  to  send  to  the  jury  room,  upon  re- 
quest of  counsel  for  defendant.  Appellant 
relies  very  largely  upon  a  decision  by  the  Su- 
preme (>>urt  of  Washington  in  the  case  of 
Dr.  Jack  v.  Territory,  2  Wash.  T.  101,  3 
Pac.  832,  which  decision  Is  based  upon  a  stat- 
ute. It  is  contended,  similar  to  ours.  The 
Washington  statute,  however,  reads  as  fol- 
lows: 

"Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  the  pleadings  in  the  cause,  and 
all  papers  which  have  been  received  as  evidence, 
on  the  trial  (except  depositions),  or  copies  of 
such  piarts  of  public  records  or  private  docu- 
ments given  in  evidence  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  per- 
son having  them  in  possession."  (3ode  1881,  f 
231. 

It  is  to  be  noted  that  the  Washington  stat- 
ute permits  the  taking  of  all  papers  which, 
have  been  received  as  evidence  in  the  trial. 
This,  in  our  opinion,  is  a  broader  term  than^ 
"instruments  of  writing."  The  term  "Instru- 
ment" is  defined  In  the  New  Standard  Dic- 
tionary as  "a  writing  acknowledging  or  cer- 
tifying to  a  claim,  or  recording  the  terms  of 
a  contract  deed,  or  grant."  Bouvler's  Law 
Dictionary  defines  "instrument"  in  the  fol- 
lowing language: 

"A  document  or  writing  which  gives  formal 
expression  to  a  legal  act  or  agreement,  for  the 
purpose  6t  creating,  securing,  modifsring,  or  ter- 
minating a  right ;  a  writing  executed  and  deliv- 
ered as  the  evidence  of  an  act  or  agreement 
The  writing  which  contains  some  agreement,  and 
is  so  called  because  it  has  been  prepared  as  a 
memorial  of  what  has  taken  place  or  been  agreed 
upon.  It  includes  bills,  bonds,  conveyances,  Iea»% 
es,  mortgages,  promissory  notes,  and  wills,  but 
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scarceW   accounts,   ordinary  letters  or  memo- 
randa." 

llie  Territorial  Supreme  Court  in  the  case 
ot  Territory  v.  Dick  Eagle,  15  N.  M.  609,  110 
Pac  862,  30  I/.  R.  A.  (N.  S.)  391,  Ann.  Gas. 
1912C,  81,  had  under  consideration  the  ad- 
mission of  a  dying  declaration  In  evidence 
under  the  terms  of  the  statute  referred  to. 
The  dying  declaration  in  question  had  been 
reduced  to  writing  and  was  permitted  to  go 
to  the  Jury.  The  Territorial  Supreme  Court 
said  in  its  opinion,  speaking  through  Mr. 
Justice  Wright: 

"It  could  not  be  contended  for  a  moment  that 
a  witness  could  be  introduced  into  the  jury  room 
after  the  case  had  been  dosed.  The  same  argu- 
ment would  apply  with  equal  force  to  the  dep- 
osition of  a  witness,  under  the  rule  laid  down 
in  the  Washington  case  cited,  supra  (State  v. 
Moody,  18  Wash.  165,  51  Pac.  369),  a  dying 
declaration  has  all  the  essential  characteristics 
of  a  deposition.  If  permitted  in  the  jury  room 
for  examination  and  investigation  by  the  jurors, 
being  all  of  the  evidence  of  that  particular  wit- 
ness, it  gives  undue  prominence  and  weight  to 
the  evidence  of  the  deceased,  and  clearly  comes 
within  the  ban  of  the  statute  dted,  supra." 

Our  territorial  court  held  that  it  was  er- 
ror to  permit  the  dying  declaration  wtiich 
had  teen  reduced  to  writing  to  be  taken  to 
the  Jury  room  for  investigation.  We  appre- 
ciate that  a  map  or  diagram  of  the  scene  of 
the  difficulty  would  not  be  a  deposition,  yet 
it  is  subject  to  all  the  Inflnnlties  of  a  depo- 
sition, and  the  same  objections  which  would 
apply  to  the  admission  of  a  deposition  would 
also  apply  to  the  map  or  diagram  in  the 
Iiands  of  the  Jury.  In  the  case  of  I^Ie  y. 
Lytle,  37  Ind.  281,  the  Supreme  Court  said: 

"Deeds,  mortgages,  bonds,  written  contracts, 
promissory  notes,  bills  of  exchange,  etc.,  are 
written  instruments.  Judgments  are  in  writing, 
but  are  not  usually  called  written  instruments." 

Mr.  Bishop  in  his  New  Criminal  Procedure, 
vol.  1,  i  982a,  observes: 

"The  jury  may  take  to  their  room,  on  retir- 
ing to  determine  their  verdict,  no  books  or 
papers,  not  even  those  used  in  evidence  and 
commented  on  by  counsel  and  the  court,  without 
the  permission  of  the  judge." 

He  conclnded  the  paragraph  In  question 
by  the  statement  that  "in  some  of  the  states, 
the  questions  are  more  or  less  adjusted  by 
statutes."  We  do  not  find,  however,  in  our 
statute  upon  this  subject  an  intention  to 
broaden  the  rule  further  than  we  have  ob- 
served, and  we  do  not  believe  that  a  map  or 
diagram  of  the  character  referred  to  falls 
within  a  designation  of  "instruments  of  writ- 
ing" which  our  statute  provides  should  be  al- 
lowed to  go  to  the  Jury.  We  therefore  hold 
that  there  was  no  error  in  denying  the  re- 
quest made  by  the  attorney  for  the  defend- 
ant to  let  the  Jury,  upon  retiring  for  deliber- 
ation, take  with  them  diagrams  or  maps, 
which  had  been  used  in  the  trial  of  the  cause 
and  offered  in  evidence.  Hie  appellant  has 
not  argued  the  phase  of  the  question  pertain- 
ing to  the  knife,  and  we  consider  that  he  lias 


not  raised  any  objection  to  the  rtiUng  of  the 
trial  court  with  respect  thereto. 

[2]  The  appellant  argues  that  the  trial 
court  was  In  error:  First,  in  permitting  a 
witness  to  testify  that  Bennett  had  told  him 
that  the  appellant  had  strudc  Bonnett,  and 
that  he  was  badly  hurt  and  should  get  a  doo 
tor;  and,  second,  in  refusing  to  sustain  ax>- 
pellant's  motion  to  take  from  the  Jury  the 
testimony  of  a  witness  relative  to  a  telephone 
conversation  between  the  witness  and  the 
daughter  of  the  defendant  Whether  the  ac- 
tion of  the  court  in  regard  to  these  matters 
was  erroneous  is  not  a  proper  subject  for  our 
consideration,  the  point  not  having  been  pre- 
sented to  the  trial  court  in  the  motion  for  a 
new  trial.  State  ▼.  Pino,  21  N.  M.  660,  663, 
158  Pac.  131. 

[S]  It  Is  finally  urged  that  the  verdict  of 
title  Jury  is  contrary  to  the  law  because  the 
j  evidence  of  the  state  la  insufficient  to  sustain 
I  the  same.    We  cannot  agree  with  this  con- 
I  tentlon.    The  verdict  is  supported  by  the  evi- 
dence of  the  complaining  witness.    We  have 
so  frequently  held  that  where  a  verdict  is 
'  supported  by  substantial  evidence  it  will  not 
i  be  disturbed  upon  appeal  that  we  do  not 
I  deem  it  necessary  to  cite  authority. 

Finding  no  error  in  the  record,  the  Jndg- 
!  ment  of  the  trial  court  Is  affirmed,  and  it  Is 
so  ordered. 

PABKBR  and  ROBBBTS,  JJ.,  concur. 


MORRILL  y.  HARRIS.    (No.  2038.) 
(Supreme  Court  of  New  Mexico.   Aug.  23, 1917.) 

^Syllatii*  hv  the  Court.) 

1.  COBPOBATtONS  «=»90(e)— ISSUANCK  OF  STOCK 
— SUBBCBIPTION— EVIDEKCB  —  AktiCLBS   OF 

Incobpobation. 
The  articles  of  incorporation  of  a  corpora- 
tion are  competent  evidence  to  establish,  as 
against  such  corporation,  the  recitals  contained 
in  such  articles  as  to  the  nnmber  of  shares  of 
capital  stock  which  such  corporation  is  author- 
ized to  issue,  and  tbat  the  fuU  number  of  shares 
had  been  subscribed  for  at  the  time  of  its  incor- 
poration. 

2.  Banks  and  Bankiro  iS=b39  —  SanscBtP- 
TioN  TO  Capitai.  STOCK— Noi»—Conbidbba- 

TION. 

Where  the  total  authorized  capital  stock  of  a 
banking  corporation,  organized  under  section 
431,  Code  1915,  is  fully  subscribed,  it  has  no 
power  or  authority  to  solicit  additional  sub- 
scriptions to  its  capital  stock,  and  a  note  given 
for  such  additional  subscription  to  ltd  capital 
stock  is  without  consideration. 

3.  Banks  anh  Banking  S=>39  —  Subsobip- 
TioN  TO  OAPrrAL  Stock  of  Bank — Cancel- 
lation —  Powbb  of  Officebs  and  Dibxc- 

TOBS. 

Corporate  directors  and  officers  have  bo 
power  to  agree  with  a  subscriber  to  the  capital 
stock  of  such  corporation  that  his  subscription 
shall  be  canceled  and  his  note  returned,  at  his 
request,  unless  such  power  is  given  tliem  by 
charter  or  statute,  or  tne  by-laws  of  the  corpora- 
tion. 
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Appeal  tt<m  District  Court,  Grant  Coun- 
ty ;   Neblett,  Jndge. 

Suit  by  Charles  B.  MorrlU,  receiver  of  the 
People's  Savings  Bank  &  Trust  Company, 
against  Charles  S.  Hards.  Judgment  for 
plaintiff,  and  defendant  ai^eals.  Beveraed 
and  remanded. 

H.  D.  Terrell,  of  Silver  Caty,  for  appellant 
Wilson  &  Walton,  both  of  SUver  City,  for 
appellee. 

BOBEBTS,  J.  On  January  21,  1916,  ap- 
pellee, Cliarles  B.  MorrlU,  as  receiver  of  the 
People's  Bank  &  Trust  Company,  a  banking 
corporation  organized  under  the  laws  of  the 
state  of  New  Mexico,  Instituted  this  suit  In 
the  court  below  against  the  appellknt  to  re- 
cover on  a  promissory  note  given  by  appel- 
lant to  the  bank  on  the  4th  day  of  April, 
1914.  Said  note  was  for  the  principal  sum 
of  $2,500,  and  was  payable  on  or  before  the 
1st  day  of  January,  1915,  with  Interest.  Ap- 
pellant answered  the  complaint,  admitting  he 
executed  and  delivered  the  note  to  the  Peo- 
ple's Savings  Bank  &  Trust  Company  as  al- 
leged, denying  that  the  note  had  not  been 
paid,  and  as  a  further  defense  he  set  up  in 
detail  the  tacts  concerning  the  execution  of 
the  note,  alleging  that  on  the  4th  day  of 
April,  1914,  that  the  said  People's  Savings 
Bank  &  Trust  Company,  acting  by  Its  agents 
and  officers,  George  F.  Gardner  and  R.  H. 
Boulware,  came  to  the  appellant  and  fraudu- 
lently solicited  his  subscription  for  50  shares 
of  tlie  capital  stock  of  said  bank  and  corpora- 
tion, and  then  and  there  represented  to  and 
agreed  with  the  defendant  that  if  he  would 
subscribe  for  the  said  shares  of  stock  and 
execute  the  said  note,  the  said  bank  would 
not  negotiate  the  said  note,  but  would  hold 
and  retain  the  same,  and  that  any  time  be- 
fore maturity  thereof,  If  he  so  desired,  he 
should  have  the  right  and  privilege  to  cancel 
all  and  any  part  of  said  subscription,  and 
thereupon  said  bank  would  return  to  him  said 
promissory  note;  that  the  appellant  believed 
and  relied  upon  the  representations,  and 
thereupon  executed  and  delivered  the  note  In 
question ;  and  that  thereafter  and  before 
maturity  of  said  note,  the  defendant  notified 
said  bank  to  cancel  his  subscription  and  de- 
manded the  return  of  said  note,  and  that 
thereupon  said  bank  assured  him  that  said 
subscription  would  be  canceled  and  his  note 
destroyed.  Appellant  further  set  up  la  his 
answer  a  failure  of  consideration,  alleging 
that  the  note  was  executed  without  any  con- 
sideration whatever,  all  of  which  was  known 
to  said  bank.  Appellee  in  his  reply  admitted 
that  the  defendant  on  the  4th  day  of  April, 
1914,  subscribed  for  50  shares  of  the  capital 
stock  of  said  bank,  and  that  such  subscrip- 
tion was  the  conslderatloa  for  the  note,  but 
denying  the  other  allegations  set  up  In  the 
answer. 

Upon  the  trial  appellee  introduced  In  evi- 
dence tbe  note  and  rested.    AypeUant  there- 


upon idaced  tbe  receiver  on  the  stand,  who 
identified  a  certified  copy  of  the  articles  of 
incorporation  of  the  People's  Bank  &  Trust 
Company,  found  among  the  papers  of  the' 
bank.  This  instrument,  among  other  things, 
set  forth  that  the  authorized  amount  of  capi- 
tal stock  of  said  bank  was  $100,000,  divided 
Into  4,000  stiares  of  the  par  value  of  $25 
each ;  that  the  amount  of  capital  stock  actu- 
ally subscribed  for  in  good  faith  at  tbe  time 
of  tbe  filing  of  said  articles  of  Incorporation, 
to  wit,  February  24,  1914.  was  $100,000,  and 
$50,000  of  the  same  bad  been  actually  paid 
up  In  lawful  money  of  the  United  States  and 
in  custody  of  the  persons  named  as  the  first 
board  of  directors.  Tbe  articles  of  incorpo- 
ration further  gave  the  names  and  residences 
of  the  several  shareholders  and  the  number 
of  shares  subscribed  by  each,  and  the  num- 
ber of  shares  so  shown  to  have  been  actually 
subscribed  for  on  February  24,  1914,  was  the 
total  amount  of  capital  stock  of  said  bonk, 
to  wit,  4,000  shares.  There  was  an  affidavit 
attached  thereto,  made  by  some  of  the  parties 
applying  for  the  incorporation  of  the  bank, 
which  set  forth  that  the  entire  capital  stock 
of  said  bank  had  been  actually  subscribed 
for  in  good  faith  and  $50,000  of  the  same  had 
been  actually  paid  In  lawful  money.  The  cer- 
tificate by  the  corporation  commission  show- 
ed that  the  articles  of  incorporation  were 
filed  in  the  office  of  the  state  corporation 
comialsslon  January  27,  1914. 

The  appellant  ofllered  the  artldes  of  In- 
coriMration  of  said  bank  in  evidence  for  the 
purpose  of  showing  that  at  the  time  tbe  sub- 
scription of  appellant  was  solicited  by  the  of- 
ficers of  the  bank,  there  was  no  unsubscribed 
stock,  and  this  being  true,  the  note  was  whol- 
ly without  consideration.  The  appellee  ob- 
jected to  the  Introduction  of  tbe  said  articles 
In  evidence  on  the  ground  that  there  was  no 
issue  where  this  was  material.  The  court 
sustained  tbe  objection  to  the  ofTer.  Appel- 
lant also  offered  evidence  substantiating  the 
allegations  of  hie  aiuwer  relative  to  the 
agreement  by  which  he  was  to  have  the  right 
to  demand  a  return  of  the  note  and  a  can- 
cellation of  the  sto<^.  This  evidence  was 
stricken  upon  motion  of  the  appellee.  Judg- 
ment was  rendered  for  the  receiver  for  the 
full  amount  of  the  note.  Interest,  and  princi- 
pal, from  which  judgment  this  appeal  Is 
prosecuted. 

[1]  Two  propositions  are  presented  by  the 
appellant,  upon  which  he  relies  for  a  rever- 
sal. The  first  is  as  to  tbe  piopriety  of  the 
action  of  the  court  in  sustaluliig  the  objec- 
tion to  tbe  admission  in  evidence  of  the  arti- 
cles of  incorporation  of  tbe  bank  This  was 
offered,  as  stated,  for  the  purpose  of  showing 
that  the  note  was  without  consideration  be- 
cause the  note  was  given  In  paym^it  of  a 
subscription  to  tbe  capital  stodc  of  the  bank, 
and  said  articles  showed  that  prior  to  the  so- 
liciting of  the  subscription  all  the  capital 
stock  of  the  bank  had  been  subscribed  for  by 
others.    Iq  answer  to  appellant's  contention 
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that  the  articles  were  properly  admissible  in 
evidence  as  proof  of  such  fact,  appellees  ar- 
gue that  the  greatest  weight  that  could  be 
given  to  the  articles  of  Incorporation  as  a 
document  of  evidence  would  be  as  an  Indica- 
tion that  the  total  authorized  capital  stock 
had  been  subscribed  for,  and  granting  that 
upon  admission  in  evidence  the  certificates 
had  ahovra  such  total  subscription,  the  ques- 
tion now  is  whether  any  further  subscrip- 
tions would  be  founded  upon  consideration. 
We  believe  that  the  court  should  have  admit- 
ted the  articles  of  incorporation  in  evidence, 
and  that  such  articles  would  establish  prima 
fade  the  facts  therein  stated.  In  1  Thomp- 
son on  Corporations,  i  680,  it  is  said: 

"Proof  of  subscriptions  to  the  capital  stock  of 
a  corporation  is  not  essentially  different  from 
that  of  the  execution  of  other  written  instru- 
ments. Ordinarily  such  proof  is  made  by  intro- 
ducing in  evidence  the  articles  of  the  associa- 
tion containing  the  signature  of  the  subscribers 
or  the  8ul>8cription  list  or  boolc." 

Here  the  articles  were  offered  In  evidence, 
not  for  the  purpose  of  binding  the  subscriber, 
but  for  the  purpose  of  showing  as  against 
the  corporation  that  all  its  capital  stock  bad 
been  subscribed  for  prior  to  the  subscription 
by  appellant,  which  was  the  consideration  for 
the  not©. 

[2]  The  bank  In  question  was  incorporated 
under  the  provisions  of  section  431,  Code 
1915,  under  which  it  was  required  to  have 
a  capital  stock  actually  subscribed  for  of 
not  less  than  $100,000,  $50,000  of  which  must 
be  actually  paid  up  in  lawful  money  of  the 
United  States  at  the  time  of  the  incorpora- 
tion of  the  bank.  Hie  act  of  which  such  sec- 
tion forms  a  part  makes  no  provision  for 
oversubscription,  or  for  the  cancellation  by 
the  bank  of  any  subscription  theretofore 
made.  A  later  section  applicable  to  banking 
corporations  (section  900,  Code  1915)  provides 
a  procedure  where  a  subscriber  fails  to  take 
and  pay  for  stock  subscribed  by  him  which 
contemplates  a  public  sale  by  the  corpora- 
tion of  the  stock  so  situated.  Hence  we  see 
that  a  liank  organized  under  this  section 
had  no  power  to  solldt  additional  subscrip- 
tions after  its  capital  stock  had  once  been 
subscribed,'  and  certainly  the  bank  would  be 
estopped  by  Its  articles  of  incorporation  from 
denying  that  its  capital  stock  had  l)een  sub- 
scribed for  as  represented  and  stated  In  the 
articles  of  incorporation  which  gave  it  Its 
life.  No  case  directly  in  iiolnt  has  been  cited, 
nor  have  we  been  able  to  find  one.  The  case 
of  Lathrop  v.  Kneeland,  46  Barb.  (N.  Y.)  432, 
is  somewhat  akin  to  the  present  one.  That 
was  a  case  seeking  to  hold  a  subscriber  to 
the  capital  stock  of  the  corporation  liable  for 
its  debts.  The  capital  stock  of  the  company 
had  all  t>een  subscribed  for  prior  to  the  sub- 
scription by  the  party  sought  to  be  charged. 
The  court  in  discussing  the  question  said: 

"The  principal  place  of  businew  of  the  corpo- 
ration was  in  Luzerne  county.  Pa.,  and  from  the 
testimony  it  appears  that  it  commenced  its  busi- 
ness operations  there  in  April,  1805.  By  the 
CCTtificate  of  the  organiaatfon  of  the  company, 


which  was  filed  in  pursuance  of  the  statute  of 
Pennsylvania  nnder  which  the  company  was  or- 
ganized, on  the  13th  of  April,  1865,  and  wliich 
was  also  produced  in  evidence,  it  appears  that 
the  capital  stock  of  the  company  was  $50,000, 
divided  into  2,500  shares  of  $20  each,  and  that 
the  whole  number  of  shares  had  then  been  sub- 
scribed  and  taken,  and  one-fourth  of  the  whole 
amount  actually  paid  in.  There  is  nothing  to 
show  that  any  of  these  shares  thus  subscribed 
and  taken  and  partly  paid  for  had  ever  been  for- 
feited, or  in  any  way  transferred,  after  they 
were  originally  taken.  The  whole  stock  having 
been  BUMcril>ed  for  and  taken,  at  the  time  the 
articles  of  incorporation  were  filed  and  the  com- 
pany became  a  legal  being,  it  is  manifest  that 
subsequent  subscribers,  by  merely  writing  their 
names  in  the  corporation  l>ook8,  and  affixing  a 
number  of  shares  to  their  respective  names, 
could  acquire  no  right  to  any  shares  of  stock,  or 
become  by  such  an  act  stoclcholders  of  the  cor- 
poration. There  was  then  no  stock  left  for  them 
to  take;  and  as  they  could  get  nothing,  the 
subscription  would  be  wholly  nugatory.  A  per- 
son who  subscribes  regularly  to  the  stock  of  a 
corporation  becomes  a  stockholder  in  virtue  of 
bis  subscription,  and  especially  so  after  he  has 
paid  a  portion  of  his  subscription.  This  was  ex- 
pressly held  in  Spear  v.  Crawford,  14  Wend.  [N. 
X.]  20  [28  Am.  Dec.  6131.  In  that  case  the 
subscriber  had  paid  no  portion  of  his  suliscrip- 
tion,  nor  had  he  done  any  act  whatever  as  a 
stockholder,  and  yet  the  court  held  that  he  was 
a  stockholder,  and  as  such  liable  for  the  debts  of 
the  corporation  to  the  amount  of  the  stock  sub- 
scribed for  by  him.  When  the  stock  is  once  all 
taken,  the  corporation  has  no  more  at  its  dispoe- 
al,  unless  it  shall  get  back  a  portion  thus  tak- 
en, by  forfeiture.  This  it  is  not  shown  to  have 
done,  in  the  case  before  us.  If  it  is  taken,  and 
none  of  it  forfeited,  the  only  way  any  person 
could  afterwards  acquire  any  shares,  by  any 
possibility,  would  bo  by  transfer  from  some  one 
holding  stock  as  an  original  taker  or  as  trans- 
feree. The  corporation  cannot  increase  its 
capital  stock  at  will,  in  any  manner,  or  to  any 
extent,  unless  it  is  authorized  to  increase  by  its 
charter,  and  then  only  in  the  manner  prescribed. 
It  is  not  shown  or  pretended  that  the  corpora- 
tion in  question  had  increased  its  capital,  and  it 
would  not  be  presumed  to  have  done  sa  It 
appearing  from  the  evidence  that  all  the  capital 
stock  was  taken  nearly  two  years  before  the  sub- 
scription by  the  intestate,  and  there  being  no 
evidence  of  any  forfeiture  of  any  stock  so  taken, 
or  of  any  transfer  to  the  intestate  of  any  stock, 
it  is  not  proved  that  be  was  a  stockholder. 
There  is  no  evidence  to  show  that  he  ever  held 
any  stock,  or  that  the  right  to  any  ever  vest- 
ed in  him.  The  mere  fact  that  he  subscribed 
and  gave  his  note  is  nothing  after  the  stock  had 
all  been  taken  and  the  company  liad  no  stock 
which  they  could  issue." 

In  Cook  on  Corporations,  |  68,  the  author 
says: 

"In  general  after  the  full  amount  of  stock 
provided  for  in  the  act  of  incorporation  has  been 
subBcribed,  any  further 'subscnptionB  are  void." 

If  in  fact  the  full  amount  of  the  capital 
stock  of  the  company  had  been  subscribed 
prior  to  the  solicitation  of  the  appellant's 
subscription,  the  bank  being  without  power 
to  Issue  more  stock,, additional  subscriptions 
to  the  capital  stock  beyond  the  amount  spec- 
ified in  its  articles  of  Incorporation  was  ul- 
tra vires  and  void,  and  consequently  a  sub- 
scription beyond  that  sum  could  not  be  col- 
lected. This  is  decided  by  the  Supreme 
Court  of  Georgia  in  the  case  of  Claik,  As- 
signee, ▼.  Turner,  73  On.  1. 

Tb»  tMUddng  corp<mitlon  In  guestlon  would 
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have  the  ri{^t  upon  compliance  with  the  law, 
of  course,  to  Increase  its  capital  stock,  bat  It 
would  be  Incumbent  upon  it,  or  upon  Ito  re- 
celTer,  to  show  that  it  had  legally  done  so. 
In  the  case  of  Ooz  y.  Hardee,  136  6a.  80,  68 
8.  B.  032,  the  action  was  InsUtuted  hy  the 
recover  of  an  Insolvent  bank  against  stock- 
holders to  recover  amounts  alleged  to  be 
stlU  doe  upon  their  subscriptions.  Norton 
and  Knight  had  subscribed  for  certain  stock 
after  the  full  amount  of  the  capital  stock 
had  been  subscribed  for  by  others.  The  court 
said: 

"The  demurrers  of  Norton  and  Knight  should 
have  been  sustained,  npon  the  ground,  taken  in 
each,  that  the  subscription  agreement  set  forth 
by  the  petition  shows  that  the  full  amount  of 
the  capital  stock  of  the  corporation,  as  pre- 
scribed m  the  agreement,  had  been  subscribed 
by  others  before  the  demurrant  subscribed  for 
stock  in  the  same,  and  hence  he  was  not  bound 
by  liis  subscription.  The  general  rule  is  that 
after  the  full  amount  of  the  capital  stock  of  a 
corporation  provided  for  in  the  charter  hns  been 
subscribed,  any  further  subscriptions  are  void. 
1  Cook,  Stock  and  Stockholders,  g  58.  And 
where,  under  statutory  provisions,  commission- 
ers are  appointed  for  the  purpose  of  receiving 
subscriptions  to  the  capital  stock  of  a  corpora- 
tion, and  they  receive  subscriptions  in  excess  of 
the  amount  authorized  by  the  charter  or  act  of 
incorporation,  they  cannot,  in  the  absence  of 
statutory  authority,  reduce  proportionally  all 
the  subscriptions  and  apportion  the  stock  among 
the  sntwcribers.  Their  only  duty  is  to  receive 
sttI>scriptions  to  the  full  amount  of  the  pre- 
scribed capital,  and  to  refuse  anything  beyond 
that  Id.;  1  Thomp.  Corp.  (2d  Ed.)  §  678. 
It  is  obvious  that  none  of  the  Bul>scribers  in  the 
present  case  would  have  been  bound  to  take 
stock  in  the  corporation  if  the  amount  of  its 
capital  stock  had  been  made  greater  than  that 
wfaidi  was  provided  in  the  subscription  agree- 
ment. In  the  petition  for  incorporation  which 
was  granted  it  was  expressly  provided  that  the 
amount  of  the  capital  stock  should  be  $30,000, 
the  amount  fixed  in  the  subscription  agreement. 
We  have  no  statute  in  this  state  which  provides 
for  the  apportionment  of  the  stock  of  a  corpora- 
tion among  the.  sul)8cribers  thereto^  in  the  event 
the  prescribed  amount  of  the  capital  stock  has 
been  oversubscribed;  and  there  is  nothing  in  the 
subscription  agreement  under  consideration  which 
authorized  this  to  be  done.  Hence<  so  far  as 
Norton  and  Knight  were  concerned,  the  sub- 
scription agreement  could  not  be  enforced,  either 
in  whole  or  in  part,  by  the  corporation  or  by  the 
subscrllier." 

In  the  case  of  M.  &  S.  V.  R.  B.  Co.  v.  Hll- 
dreth,  53  Cal.  123,  the  action  was  instituted 
to  recover  delinquent  stock  assessments.  The 
articles  of  Incorporation  recited  that  Hlldreth 
had  subscribed  for  40  shares  of  the  capital 
stock  of  the  value  of  $4,000.  The  day  before 
the  Incorporation  of  the  company  Hildretli, 
with  many  other  persons,  signed  an  agree- 
ment setting  opposite  his  name  $26,000  as  the 
amount  of  the  stock  he  would  take.  The 
corporation  was  formed  for  the  purpose  of 
building  a  railroad.  The  statute  required 
that  at  least  $1,000  per  mile  must  be  subscrib- 
ed toward  the  intended  railroad  before  It 
was  Incorporated.    The  court  said: 

"Bat  it  is  plain  that  the  amounts  subscribed, 
and  by  whom,  must  be  fnUy  set  forth  in  the  ar- 
ticles of  incorporation.  Those  who  sign  and  file, 
the  articles,  and  thus  bring  the  corporation  into 
eTJstencSi  act  for  the  real  subscribers.    U  the 


statement  contained  in  the  articles,  as  to  the 
amount  subscribed,  and  by  whom,  is  incorrect, 
one  of  two  results  must  follow:  Either  the  at- 
tempt to  give  existence  to  the  corporation  is 
alrartive,  or  the  corporation  wliich  comes  into 
life  is  estopped  from  claiming  that  any  other 
person  than  those  named  as  subscribers  became 
a  member  when  the  articles  were  filed,  or  that 
any  person  therein  named  was  a  subscriber  for 
a  larger  sum  than  that  mentioned  in  the  arti- 
cles. In  either  event,  tliis  action  cannot  t>e 
maintained." 

Oar  statute  requires,  as  stated,  that  tlM  ar- 
ticles ot  incorporation  shall  set  forth  the 
amount  of  stock  actoaUy  subscribed.  It  was 
competent  fi>r  the  appellant  to  offer  in  evi- 
dence the  articles  of  incorporation  for  the 
purpose  of  establishing  the  fact  that  all  the 
stock  of  the  corporatiaa  had  betaa.  subscribed 
for  at  the  time  his  subscription  was  solicited, 
and  upon  receipt  of  these  articles  In  erldenoe 
the  burden  would  be  upon  the  receiver  of  the 
corporation  to  explain  away  if  possible  the  re- 
cited facts  contained  therein.  This  might  be 
difficult,  but,  if  so,  or  even  if  actually  impos- 
sible, the  corporation  should  not  be  heard  to 
complain  when  its  own  admitted  culpability 
created  the  dilemma.  In  10  Cyc.  44,  it  is 
said: 

"After  all  the  authorized  shares  of  a  corpora- 
tion have  been  issued,  any  further  issiics  are 
merely  void,  and  the  takers  of  them,  although 
innocent,  do  not  acquire  the  status  or  rights  of 
shareholders.  Such  a  subscriber  is  not  liable 
on  his  subscription,  and  although  the  president 
and  directors  may  have  power  to  authorize  an 
additional  issue,  yet,  until  they  exercise  this 
power,  any  issue  after  tiie  original  limit  has  been 
filled  is  void." 

We  concede,  as  contended  by  appellee,  that 
a  mere  subscription  to  the  capital  stock  of  the 
corporation  does  not  make  the  subscriber  a 
stockholder,  but  such  act,  when  his  subscrip- 
tion is  accepted  by  the  corporation,  gives  Mm 
the  right  as  against  the  corporation  to  de- 
mand and.  receive  oertlflcates  of  stock  npon 
compliance  by.  him  with  the  conditions  upon 
which  his  subscription  was  made.  The  corpo- 
ration acquires  certain  rights  by  his  subscrip- 
tion. It  is  a  right  to  demand  compliance 
upon  his  part  of  the  terms  thereof.  It  can 
compel  him  to  take  and  pay  for  his  stock.  It 
has  no  right  to  release  him  from  his  sub- 
scription or  to  take  back  and  cancel  stock  Is- 
sued thereunder.  Where  a  subscriber  faUs 
to  comply  with  the  terms  of  his  subscription 
and  to  meet  the  calls  .made  by  the  corpora- 
tion thereon,  the  statute  provides  the  rtmedy 
by  the  corporation.  It  is  the  duty  of  the 
corporation  nnder  the  statute  to  sell  the  stock 
so  forfeited  at  pubUo  sale.  It  has  no  right 
under  the  statute  to  go  out  and  solicit  sub-, 
scriptions  for  such  stock,  and  other  stock- 
holders could  complain  of  the  act  of  the  cor- 
poration In  falling  to  comply  with  the  stat- 
utory provisions  in  regard  to  the  sale.  For 
the  error  in  rejecting  the  offered  proof,  the 
case  must  be  reversed,  but  we  deem  it  advis- 
able to  discuss  the  ronalnlng  point  presented. 

[8]  The  court  upon  motion  withdrew  from 
the  Jury  evidence  offered  by  appellant  fend- 
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ing  to  show  an  agreement  between  appellant 
and  the  agent  of  the  bank  that  appellant 
should  have  the  light  to  demand  a  return  of 
the  note  and  a  cancellation  of  the  subscrip- 
tion at  any  time  before  the  note  was  due.  If 
the  corporation  had  power  to  accept  subscrip- 
tions to  Its  capital  stock  at  the  time  appel- 
lant's sabscrlptlon  was  accepted  and  for 
which  he  executed  the  note  in  questlcm,  It 
would  not  be  competent  for  appellant  as 
against  the  representative  of  the  creditors  of 
the  bank  to  show  a  secret  agre^nent  between 
appellant  and  the  bank  that  he  should  have 
the  right  to  demand  a  return  of  his  note  and 
the  cancellation  of  the  subscription  at  his  (^ 
tlon.  When  appellant  became  a  subscriber  to 
the  stodc  of  the  bank,  presumptively  he  knew 
that  credit  would  be  extended  to  the  bank 
upon  the  faith  of  the  subscriptloiis  of  its  cap- 
ital stock.  In  the  case  of  Atwater  v.  Strom- 
berg,  76  BDnn.  277,  77  N.  W.  963,  the  court 
said: 

"If  the  defendant  ean  now  be  allowed  to 
evade  the  payment  of  hia  note  given  for  the 
stock  shares,  he  might  with  equal  propriety 
be  permitted  to  deny  that  he  became  a  Btock- 
holder,  and  thus  perpetrate  a  fraud  upon  cred- 
itors. The  Btocknolders  of  a  corporation  can- 
not directly  or  indirectly  release  themselves  or 
discharge  their  liability  as  such  by  means  of 
agreements  with  one  another  or  with  the  corpo- 
ration. Yet  by  the  writing  relied  upon  by  de- 
fendant this  was  the  very  thing  attempted,  and, 
if  such  a  transaction  could  be  tolerated,  every 
stoclcholder  in  a  bank  could  protect  himself 
from  liability  or  loss  through  the  medium  of  a 
like  secret  agreement.  The  statute  forbids  this, 
and  it  is  clearly  against  public  policy." 

In  Co<^  on  CorporatlcHis,  %  168,  it  is  said: 
"The  well-established  rule,  however,  Is  that 
corporate  directors  have  no  power  to  agree  with 
a  subscriber  that  his  subscription  shall  lie  can- 
celed, unless  such  power  is  given  to  them  by 
ctinrter  or  statute  or  the  by-laws  of  the  corpo- 
ration." 

See  Cyc.  460. 

Hmoe  the  court  committed  no  error  In  re- 
jecting this  evidence,  but  for  the  reasons 
stated,  the  cause  will  be  reversed  and  re- 
manded to  the  district  court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion, 
and  it  is  so  ordered. 

HANI^A',  O.  J.,  and  PARKER,  J.,  concur. 


BOLIiES  v.  PECOS  IRR.  CO.    (No.  1792.) 
(Supreme  Court  of  New  Mexico.    Aug.  16, 1917.) 

lEyllalua  by  the  Court.) 

1.  Appbal  and  Erbob  «s»1008(8)— FiirorRGS 

OF   TBIAI.   COtTBT— REVIBW.  ■ 

Where  findings  of  trial  court  are  made  from 
transcript  of  evidence  contained  in  report  of 
referee,  the  same  will  be  reviewed  on  appeal  to 
determine  irtiether  they  are  supported  by  a  pre- 
ponderance of  the  evidence.. 

2.  Watsbs  and  Watbb  Coubbes  «=3244— Ibbi- 
QATioN  Cahai/— Right  to  Receivk  Watkb— 
Easement. 

The  right  to  perpetually  receive  water  from 
a  certain  oanaleonstitutes  an  easement  in  the 
canal. 


3.  COVENANTB  *=»70  —  "COVBHANT  RxntNINft 

WITH  THE  Land"— Rbleabb. 
A  covenant  by  an  irrigation  company  to  per- 
manently maintau  a  canal  and  the  flow  of  wa- 
ter therein  is  a  covenant  running  with  the  land, 
and  not  a  personal  covenant;  and,  upon  a 
conveyance  of  the  canal  to  another,  the  cove- 
nantor is  released  from  further  liability  upon 
the  covenant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Covenant 
Running  with  the  Land.] 

Appeal  from  District  Court,  Eddy  County ; 
McClure,  Judge. 

Action  by  Richard  J.  Bollea  against  tbe 
Pecos  Irrigation  Company.  Decree  for  plain- 
tiff, and  defendant  appeajs.  Reversed  and 
remanded,  with  InstructlonB  to  enter  Judg- 
m«it  for  defendant 

Bujac  &  3rlce,  of  Carlsbad,  for  appellant. 
James  M.  Dye  and  R.  C.  Reld,  both  of  Ros- 
well,  for  appellee. 

PARKER,  3.  TblB  is  an  action  brought  In 
the  district  court  of  Eddy  county  by  Richard 
J.  BoUes,  appellee,  against  the  appellant, 
Pecos  Irrigation  Company,  a  corporation,  to 
recover  $13,200  damages  for  alleged  breadt 
of  covenant  From  a  decree  in  favor  of  ap- 
pellee, the  appellant  has  appealed. 

The  complaint  contained  six  separate 
counts,  and  proceeded  upon  the  theory  that 
tbe  appellant  has  assumed  the  performance 
of  certain  contracts  made  and  entered  into 
between  the  predecessors  In  title  of  both  oC 
the  parties  to  this  action.  Those  contracts 
provided,  in  substance,  that  appellant's  pred- 
ecessor in  title,  in  consideration  of  the  pay- 
ment to  It  of  |10,  plus  an  annual  rental 
charge,  per  acre,  would  fumlsb  and  deliver 
a  stated  quantity  of  water  from  its  Southern 
Canal  to  the  land  of  appellee's  predecessor 
in  title,  and  would  permanently  maintain  the 
said  canal  and  the  flow  of  water  therein. 
The  complaint  alleged  that  tbe  appellant  ac- 
quired all  tbe  right  title,  and  Interest  of  the 
former  owner  of  said  canal  and  the  irriga- 
tion system  of  which  It  was  a  part;  as- 
sumed to  carry  out  the  terms  of  said  contracts 
and  had  performed  the  obligation  thereof 
until  the  2d  day  of  October,  1904,  when  it 
failed,  neglected,  and  refused  to  furnish  said 
water  to  appellee  and  his  land,  and  then  and 
there  failed  and  coatinually  since  has  failed 
to  permanently  maintain  said  canal  and  the 
flow  of  water  therein.  It  also  alleged  that 
the  failure  of  the  appellant  to  furnish  and 
deliver  water  to  appellee  for  the  Irrigation 
season  of  1906  and  1906  made  it  necessary  for 
the  latter  to  purchase  water  rights  elsewhere, 
and  then  prayed  damages  equivalent  to  tbe 
sum  paid  for  the  so-called  water  rights  by 
appellee's  predecessor  in  title,  which  In  the 
aggregate  amounted  to  $13,200. 

The  appellant  filed  an  answer  of  some 
length.  It  denied  the  assumption  of  such 
contracts  by  it  but  admitted  that  it  furnished 
water   in    pursuance    thereof;    denied    any 


'  ^saVot  other  casn  Me  <Mn<  topic  sad  KET-NUUBBR  la  aU  Kar-Nuaborod  DlgMti  sad  Iad« 
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breach  of  contract  on  its  part;  alleged  that 
a  flood  of  unprecedented  volnme  occarred 
in  the  Pecos  river  on  October  2,  1904,  which 
destrored  its  Avalon  dam  and  otherwise  in- 
jured the  irrigation  system  to  such  an  ex- 
tent that  it  was  temporarily  unable  to  fur- 
nish water  to  appeUee  and  other  water  users 
under  said  system.  It  alleged  that  the  said 
flood  and  the  damage  consequent  thereon  were 
unforeseen,  and  an  act  of  Ood,  which  excused 
It  from  temporary  performance  under  a  pro- 
Tlaion  of  the  contracts  referred  to  in  the  an- 
swer. It  also  alleged,  with  some  elaJboration, 
that  immediately  after  said  flood  and  the 
destmetlon  of  Its  dam  and  other  works,  the 
appellant  began  to  make  preparations  for 
the  restoration  of  the  irrigation  plant  and 
would  have  repaired  the  same  and  then  have 
been  in  a  positicm  to  fulfill  the  terms  of  said 
contracts  but  for  the  action  of  appellee  in 
participating  In  a  scheme  looking  to  the  sale 
and  transfer  of  said  property  to  the  United 
States  under  the  Eeclamatlon  Act  of  Con- 
gress ;  that  the  appellee  became  a  member  of 
the  Pecos  Water  Users'  Association,  a  cor- 
poration formed  in  pursuance  of  the  require- 
ments of  the  said  Reclamation  Act,  and  was 
instrumental  in  consummating,  with  the  as- 
sistance of  other  water  users  and  the  appel- 
lant, a  sale  to  the  United  States  of  said  Ir- 
rigaUon  system.  Under  these  and  additional 
facts  too  numerous  to  mention  in  detail  here, 
the  appellant  claimed  that  appellee  was  es- 
topped from  asserting  that  ai^ellant  had 
abandoned  its  Irrigation  system  and  the 
said  Southern  Canal  and  had  breached  Its 
contracts  In  that  respect 

The  cause  was  referred  to  a  referee  with  In^ 
structions  to  make  "findings  of  fact  and  law" 
and  report  same  to  the  court  The  referee, 
after  trial,  made  bis  findings  of  fact  and  con- 
clusions of  law  and  reported  the  same  to 
the  court  Among  other  things,  he  found  that 
the  proximate  cause  of  the  damage  done  to 
the  Avalon  dam  in  1904  was  the  flood,  with- 
out negligence  on  the  part  of  appellant  and, 
consequently,  vuadar  a  provision  of  said  con- 
trsicts,  appellant  was  temporarily  excused 
from  performance  of  the  obligation  to  fur- 
nish and  deliver  water  to  appellee;  that 
after  the  destruction  of  said  dam  the  appel- 
lant diligently  proceeded  to  construct  a  tem- 
porary dam  so  that  water  might  be  delivered 
for  the  irrigation  season  of  1906;  that  this 
temporary  dam  was  destroyed  by  a  flood  on 
June  2,  1905;  that  appellant  would  have 
farDlshed  and  delivered  water  thereafter 
from  its  said  irrigation  system  exc^t  for 
tbe  acts  of  the  appellee  and  others,  which  re- 
sulted in  the  sale  of  the  property  to  the 
United  States.  Upon  those  findings,  and 
others  not  necessary  to  meflUon,  the  referee 
concluded,  as  a  matter  of  law,  that  ai^l- 
lant  had  assumed  the  performance  of  the 
covenants  contained  in  the  contracts  entered 
into  by  its  and  the  appellee's  predecessors  in 
tlUe;  that  the  flood  of  October  2,  1904,  was 
An  act  of  God  aad  relieved  appellant  of  tent- 


porary  performance  of  the  covenants;  that 
the  nonperformance  of  said  covenants  on  the 
part  of  appellant  was  thereafter  caused  by 
the  acts  of  the  appellee  in  (1)  transferring 
his  property  in  trust  to  another,  the  Pecos 
Water  Users'  Association,  thereby  putting 
it  out  of  the  power  of  appellant  to  furnish 
and  deliver  said  water  thereafter  to  appeUee, 
and  (2)  in  doing  the  things  pleaded  in  the 
plea  of  estoppel. 

The  trial  court  upon  exceptions  takoi  by 
appellee  to  tbe  findings  and  oondusions  of  the 
referee,  set  the  same  aside,  as  well  as  the  re- 
port of  the  referee,  and  thereupon  Altered 
findings  and  conclusions  favorable  to  appel- 
lee. The  trial  court  condnded  that  the 
amended  answer  of  aKieUant  was  largely  in 
the  nature  of  confession  and  avoidance,  and 
stated  that  its  merits  depended  prindpaUy  on 
three  things,  viz.:  (1)  Was  the  appellant  neg- 
ligent in  maintaining  the  dam;  (2)  was  the 
proximate  cause  of  the  destruction  of  the 
Avalon  dam  the  act  at  God  or  an  unforeseen 
acddent;  and  (3)  was  the  appeUee  estopped 
from  asserting  the  claims  set  forth  in  the 
amended  complaint  The  court  stated  that  it 
did  not  agree  with  the  findings  and  conclu- 
sions of  the  referee  after  ah  examination  of 
the  pleadings,  evidence,  and  briefs  and  argu- 
ments of  counsel,  and  found  that  while  the 
flood  of  1904  was  of  unprecedented  voliune, 
the  dam  would  have  withstood  it  had  it 
been  properly  and  suitably  maintained;  that 
the  doctrine  of  estoppel  was  not  applicable; 

I  and  that  the  material  allegations  of  the 
complaint  were  sustained  by  the  evidence. ' 
Eighteen  errors  are  assigned  by  appellant 
The  argument  made  under  each  assignment 
Involves  several  additional  questions  of  law, 
but  we  BhaU  not  determine  all  the  questions 
presented,  for  the  reason  that  an  analysis  of 
the  case  discloses  that  a  consideration  of 
many  such  questions  is  not  necessary. 

[1]  1.  The  first  question  we  shall  deter- 
mine is,  how  far  we  are  bound  by  the  findings . 
of  the  trial  court  made  under  the  circum- 
stances in  which  the  findings  in  this  case 
were  made.  The  court  made  its  findings  up- 
on matters  of  record  only.  It  did  not  have 
the  opportunity  of  observing  the  conduct  and 
demeanor  of  the  v^tness,  nor  did  it  have  the 
benefit  of  the  atmosphere  of  the  trial.  Un- 
do: such  circumstances  its  findings  will  be 
reviewed  here  to  determine  whether  they  are 

'  supported  by  a  preponderance  of  the  evi- 
dence, rather  than  by  substantial  evidence. 
Gallup  Electric  Light  Co.  v.  Padflc  Im.  Co., 
16  N.  M.  86,  »4,  113  Paa  848;  Warren  v. 
Kornegay,  20  N.  M.  226,  147  Pac.  1197. 

Tbe  allegations  in  the  complaint  lead  us 
to  tbe  conclusion  that  tbe  appeUee  sought  to 
recover  damages  not  only  on  accoimt  of  the 
aUeged  abandonment  of  the  canal  and  the 
flow  of  water  therein,  but  also  on  account  of 
appeUanf  8  failure  to  deliver  water  for  the 
irrigation  season  of  1906  and  190fly  as  a  con- 
sequence of  which  the  appellee  purchased, 

I  by  compulsion,  water  rights  dsewhere.    But 
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the  trial  conrt  assessed  no  damages  against 
appellant  for  Its  failure  to  furnish  and  de- 
liver water  for  the  two  years  mentioned,  and 
counsel  for  appellee  deny  that  they  sought  to 
recover  damages  therefor.  Whether  or  not, 
therefore,  the  destruction  of  the  Avalon  dam 
In  1004  was  due  to  the  negligence  of  the  ap- 
pellant, or  to  an  unforeseen  accident,  or  the 
act  of  God,  Is  IromaterlaL  But  In  this  con- 
nection it  should  be  remarked  that  the  find- 
ing of  the  referee  on  this  question  was  cor- 
rect, and  that  of  the  court  wholly  erroneous. 
The  only  evidence  upon  which  the  trial  court 
made  Its  findings  that  the  proximate  cause 
of  the  destruction  of  the  dam  in  1904  was 
tiie  negligence  of  the  appellant,  as  we  view 
the  record,  Is  the  opinion  of  an  oiglneer  who 
assumed  that  the  dam  was  destroyed  by  wa- 
ter rushing  through  a  hole  made  in  the  dam 
by  some  burrowing  animal.  There  waa  no 
evidence  whatever  that  this  was  a  fact,  nor 
that  even  If  it  were  a  fact  that  the  appel- 
lant was  negligent  la  4>rotecttag  the  dam 
against  such  casualties.  Opposed  to  that  ev- 
idence is  the  testlmcMiy  of  the  engineer  In 
charge  of  the  worlds  of  the  appellant  com- 
pany that  he  employed  divers  men  to  police 
and  Inspect  the  dam,  and  that  tn  his  expe- 
rience he  had  never  observed  the  presence  of 
burrowing  animals  at  the  dam.  The  proxi- 
mate cause  of  the  destruction  of  the  dam 
was  stated  by  this  engineer  to  have  been  the 
swirling  of  water  under  tremendous  pres- 
sure and  in  great  volume. 

Because  there  is  absolutely  no  evidence  In 
the  record  of  damage  to  appellee  for  appel- 
lant's failure  to  deliver  water  to  his  land 
for  the  Irrigation  seasons  of  1906  and  1900 
and  because  appellee  specifically  disclaims 
damages  on  that  score,  the  Judgment  of  the 
trial  court  must  be  sustained.  If  at  all,  upon 
the  allegation  and  proof  of  breach  of  cove- 
nant to  permanently  maintain  the  Southern 
Canal  and  the  flow  of  water  therein.  The 
trial  court  found  this  issue  in  favor  of  ap- 
pellee, but  its  finding  on  this  question  was 
geieral  and  did  not  disclose  the  theory  upon 
which  It  was  made.  The  evidence  Is  wholly 
insufficient  to  support  the  finding  that  appel- 
lant, in  fact,  breached  this  covenant  It  ap- 
pears that  firom  the  time  of  the  destruction 
of  its  dam  in  1904  until  December,  1906,  the 
time  when  it  sold  its  irrigation  system  to  the 
United  States,  it  continued  in  possession  of 
the  irrigation  system,  without  intent  to  aban- 
don it  The  simple  fact  that  it  intermittent- 
ly failed  to  maintain  the  canal  and  the  flow 
of  water  therein  from  June,  1906,  to  Decem- 
ber, 1906,  falls  far  short  of  exhibiting  an  actn- 
al  abandonment  of  its  duty  or  an  Intent  to  per- 
manently abandon  the  maintenance  of  the 
canal.  Long  prior  to  this  time  it  had  been 
engaged  In  an  effort  to  relieve  itself  .of  the 
burdens  incident  to  the  operation  of  this  ir- 
rigation system,  and  with  the  active  assist- 
ance of  the  appellee  finally,  in  1906,  influ- 
enced the  government  of  the  United  States 
to  eurcbase  the  system  under  the  Beclama- 


tion  Act  The  record  ftills  to  disclose  that 
In  fact  the  appellant  failed  to  permanently 
maintain  the  canal  and  the  flow  of  water 
therein,  unless  the  sale  of  the  irrigation  sys- 
tem by  It  in  December,  1906,  constitutes  a 
breach  of  that  covenant  or  evidences  an  in- 
tention to  no  longer  be  bound  thereby.  But 
we  are  satisfied  that  the  appellant  cannot  be 
held  to  have  violated  the  covenant  by  making 
a  sale  of  its  property  to  the  United  States. 
The  reason  for  this  is  that  it  was  reasonatdy 
within  the  contemplation  of  the  original  par- 
ties to  the  contract,  widch  created  this  bur- 
den, that  the  corporation,  the  predecessor  in 
title  of  appellant  was  of  limited  duration, 
and  that  the  other  party  to  the  contract  the 
predecessors  in  title  of  the  appellee,  would 
not  for  all  time  sorriva  The  cantnusts  pro- 
vided, among  othw  things: 

That  for  a  named  consideration  the  irriga- 
tion company  "does  bargain,  sell,  •  •  •  and 
convey"  a  designated  number  of  "water  rights  in 
said  canal"  to  "be  applied  and  attached  to"  and 
be  used  in  conjunction  with  (designated  lands), 
the  "intention  of  the  above  conveyance  being 
that  each  of  said  water  rights  shall  be  and  re- 
main a  right  to  receive  and  use,  during  each 
year,  from  said  canal,  upon  the  land  named  in 
connection  therewith,  the  amoimt  of  water  here- 
in specified,  and  that  each  of  said  rights  shall 
be  and  remain  *  *  *  a  right  incident  and 
appurtenant  to  said  land." 

The  contracts  contained  this  further 
clause: 

That  the  irrigation  company  shall  "perma- 
nently maintain  the  said  canal  and  the  now  of 
water  therethrough,"  and  that  the  covenantee 
and  the  "heirs,  assigns,  and  successors  thereof 
in  ownership  of  said  lands"  shall  ^ay  the  irri- 
gation company  certain  compensation  for  fur- 
nisliing  water. 

The  contracts  further  provided  that: 
"All  covenants  and  agreements  herein  contain- 
ed and  rights  hereby  granted  to  either  of  said 
gardes  shall  extend  to  and  be  binding  upon  the 
eirs,  assigns,  legal  representatives  and  succes- 
sors of  said  party." 

[2]  2.  Under  these  ocmtracts  it  will  be  seen 
that  appellant's  predecessor  in  title  was 
8in4>Iy  a  carrier  of  a  stated  quantity  of 
water  for  appellee's  predecee84Mrs  in  tltlet 
The  right  acquired  by  the  app^ee  consti- 
tuted an  easement  In  the  ditch  of  the  appel- 
1&d4^.  Stanislaus  Water  Co.  v.  Badiman,  152 
Cal.  716,  93  Paa  858,  16  U  R.  A.  (N.  S.)  859 ; 
Wyatt  v.  Larimer  &  W.  Lj  Co.,  18  Colo.  298, 
33  Pac.  144,  36  Am.  iSt  Rep.  280;  Beck  v. 
Pasadena  L.,  etc.,  Co.  <Cal.)  68  Pac  387; 
Ohlcosa  Irr.  D.  Co.  v.  El  Moro  D.  Co.,  10 
Colo.  App.  276,  60  Pac  731. 

[3]  3.  The  Pecoa  Irrigation  Company  was 
not  bound  to  retain  ownership  forever  of  the 
land  upon  which  the  canal  was  situate.  We 
know  of  no  doctrine  of  law  which  would  im- 
press this  duty  upon  it  The  proposition 
seems  dear  that  the  parties  to  these  con- 
tracts did  not  contemplate  that  the  oovenan- 
tor  should  perpetually  be  required  to  perform 
the  covenants  therein  expreesed.  regardless- 
o(f  the  ownership  of  the  canal.  That  they  con- 
templated a  possible  change  in  ownership  and 
hence  a  conseqaeot  shifting  oC  the  burden  of 
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performing  the  ooren&nts  theretn  expressed 
to  clear  beyond  all  qnesttoo.  The  corpora- 
tioD,  the  parties  mxiBt  taaye  known,  would 
eveotually  esplre  by  statutory  limitation. 
Bat  the  contracts  negative  all  Idea  of  casting 
upon  tb»  corenantor,  personally,  a  perpet- 
nal  doty  by  providing  tliat  the  covenants 
therdn  iSMitalned  were  binding  npon  the 
"snocessors"  of  the  parties.  There  waa  no 
occasion  for  the  clause  providing  that  the 
"sncoessmrs,"  etc,  should  be  bound  by  the 
covenants,  unless  It  was  intended  thereby  to 
Irasate  to  the  coveoantee^  and  those  acquiring 
title  from  him,  that  the  covenants  cast  upon 
the  covenantor  would  be  performed  by  who- 
ever became  possessed  of  the  servient  estate. 
Tbe  covenants  were  not  personal  to  the  Ir- 
rigation company.  They  were  personal  to  the 
owner  of  the  canal,  in  the  snise  that  they 
required  of  him  the  performance  of  some- 
thing which  could  be  performed  only  by  vir- 
tue of  the  ownership  of  the  canal.  The 
cbarge  was  tyton  the  canal;  the  execution 
at  the  covooant  being  dmrgieable  against  tbe 
owner  thereof. 

A  case  involving  the  principle  decisive  of 
this  proposition  is  that  of  Sezauer  v.  Wilson, 
138  Iowa,  857, 113  N.  W.  »41, 14  Lu  R.  A.  (N.  S.) 
186,  15  Ann.  Cas.  U.  Th^e  the  covenantor 
agreed  to  maintain  pe^rpetnally  a  tight  fence 
between  land  granted  to  him  and  land  of  the 
grantor.  He  erected  itartltion  fences  and 
maintained  them  for  five  years,  when  he 
sold  the  property  constituting  the  servient 
estate  to  the  defendant  Krausa.  The  latter 
tailed  to  maintain  the  fence,  and  in  an  action 
by  the  srrantor  against  Wilson  and  Krausa 
it  was  held  that  Wilson  was  relieved  of 
farther  responsibility  In  the  premises  after 
his  sale  to  Krausa,  the  covenant  running 
with  the  land.    The  court  said: 

"Having  found  that  the  covenantor's  grantee 
is  bound  by  the  covenant,  the  next  inquiry  is 
whether  the  covenantor  also  is  liable  thereon 
sulMequent  to  parting  with  title.  This  neces- 
sarily depends  on  the  intention  of  the  parties 
to  the  first  deed.  While  the  covenant  is  per- 
sonal in  form,  this  is  not  controlling,  for  tbe 
deed  must  have  been  executed  with  the  mider- 
Bt&nding  that:  (1)  WUson,  the  grantee,  would 
have  no  right  to  enter  on  the  land  after  passing 
title  to  another  in  order  to  repair  or  replace 
the  fence;  (^  that  he  would  enjoy  no  benefit 
therefrom ;  and  (3)  owing  to  the  nature  of  the 
covenant  neither  he  nor  his  representatives  could 
mrform  by  maintaining  the  fence  perpetually. 
Of  necessity  the  grantor  must  have  relied  on  the 
land  with  which  the  covenant  runs  to  secure  its 
performance,  and,  fairly  construed,  Wilson's 
obligation  was  to  make  the  fence  and  maintain 
it  only  during  the  time  he  owned  the  land." 

The  court  then  stated  why  the  parties 
must  have  so  Intended,  saying: 

"it  could  not  have  been  his  intention  to  as- 
«nme  an  obligation  in  perpetuam,  and,  in  event 
of  disposing  of  the  fee,  to  remain  bound  for  life- 
On  the  other  hand,  the  grantor  naturally  had 
fal  mind  recourse  on  those  who  should  own  the 
land  when  the  fence  should  need  repair,  rather 
than  this  grantee  who  might  be  gone  before  tliis 
'troold  be  required." 


See,  also,  m<^ey  t.  Lafce  Shore,  etc.,  B. 
Co.,  61  Ohio  St  40,  86  N.  E.  672,  23  U  R.  A. 
396,  46  Am.  St.  Bep.  546^  <ited  by  the  court 
In  the  Sezauer- Wilson  Cttse,  supra,  and  the 
notes  to  the  latter  case  as  the  same  appear 
in  li.  B.  A.  and  Am.  St.  Bep. 

No  case,  ajqilylng  this  principle  as  between 
water  right  owner  and  water  companies,  la 
to  be  found,  but  we  can  see  no  reason  to 
den^  its  application  In  such  casea 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  is  remanded) 
with  Instructions  to  enter  Judgment  for  ap- 
pellant, and  it  is  so  ordered. 


HANNA,  a  J^  and  BOBKBTS,  J., 

CUT. 


ooik- 


STATB  V.  CASON.     (No.  1965.) 

(Supreme  Court  of  New  Mexico.    Aug.  20, 1917. 

Behearing  Denied  Sept.  10, 1917.) 

(Byllaius  iy  the  Court.) 

1.  Labcbnt    «=»56— Cobpus    Delicti— Evi- 

OENCIE. 

The  corpus  delicti  in  larceny  Is  constituted 
of  two  elements,  that  the  property  wag  lost  by 
the  owner,  and  that  it  was  lost  by  a  felonious 
taking. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

2.  Lakoent     <S=»66— Cobptjs     Delicti— Evi- 
dence. 

In  a  trial  for  the  larceny  of  neat  cattle,  evi- 
dence that  tended  to  establish  the  identity  of  the 
cattle,  their  ownership  in  the  person  from  whom 
their  taking  is  charged  to  be  larcenous  by  the  in- 
dictment, and  the  possession  of  the  cattle  by  the 
defendant  is  enough  to  make  out  a  prima  facie 
case  of  guilt  and  establish  the  corpus  delicti. 

3.  Animals    <&=»10  — Ownebship  — Bkand  — 

CONBTBTJCnON. 

An  instruction  that  proof  of  a  duly  recorded 
brand  is  prima  facie  evidence  that  the  person 
named  in  the  certificate  was  the  owner  of  said 
brand  prior  to  the  date  of  the  recording  of  the 
same  is  not  erroneous. 

4.  Cbikinal  Law  ^a>1169(2>— Apfeal— Ykb- 

DICT. 

Where  there  is  substantial  evidence  to  sup- 
port the  verdict  of  the  jury,  it  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  District  Court,  Grdnt  Connty ; 
Neblett,  Judge. 

Arnold  Cason  was  convicted  of  the  larceny 
and  branding  of  cattle,  and  be  appeals.  Af- 
firmed. 

Terrell  &  Black,  of  Silver  City,  for  appel- 
lant H.  S.  Bowman,  Asst  At^.  Gen.,  for 
the  State. 

HANNA,  a  ;r.  The  appellant,  Arnold  Ca: 
son,  was  tried  at  the  March,  1916,  term  of 
the  district  court  of  Grant  county  under  an 
indictment  charging  larceny  of  four  head  of 
cattle,  the  pr(^>erty  of  H.  O.  GabUando,  and 
the  defacing,  or  what  Is  commonly  called  the 
burning,  of  a  certain  brand  upon  tbe  four 
head  of  cattle  referred  to.  The  facts,  so 
far  as  need  be  stated,  are  that  Gabilando 
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Was  <lie  o^Toer  of  a  certain  randi  in  fbe 
state  of  Ailzona,  not  far  distant  from  tbe 
New  Mexico  boundary,  and  bad  npon  tbe 
ranch  in  Arlzoua  and  in  New  Mexico  a  oon> 
siderable  berd  of  cattle.  His  brand  was 
commonly  known  as  the  swastika,  whicb  was 
not  recorded  in  tbe  state  of  New  Mexico  un- 
til after  tbe  larceny  of  tbe  cattle  referred  to. 
Tbe  evidence  discloses  tbe  fact  that  Oabl- 
lando  bad  been  using  tbis  brand  for  some 
years  prior  to  baring  it  recorded  In  tbis 
state.  In  tbe  summer  or  fall  of  the  year 
1914  the  appellant,  Arnold  Cason,  was  foond 
in  Grant  county  in  tbe  possession,  and  claim- 
ing to  be  tbe  owner,  of  some  five  or  six  head 
of  cattle  branded  with  (bison's  brand,  wbicb 
was  known  as  tbe  window  sash.  Tbe  prose- 
cution showed  that  the  cattle  in  question 
were  originally  branded  with  tbe  swastika 
brand  which  had  been  changed  into  tbe  win- 
dow sash  brand.  The  appellant  was  found 
guilty  as  charged,  and  sentenced  to  a  term 
In  tbe  state  penitentiary  of  from  three  to 
five  years  and  the  payment  of  a  flne  of  $500, 
with  costs,  from  which  judgment  he  has 
prayed  fbls  appeal. 

[1]  Numerous  assignments  of  error  have 
been  taken,  but  only  those  presented  by  ap- 
pellant's brief  will  be  considered  in  the  or- 
der submitted;  the  first  being  that  the  evi- 
dence wholly  falls  to  establish  tbe  corpus 
delicti  of  tbe  crime  charged.  The  corpus 
delicti  in  larceny  is  constituted  of  two  ele- 
ments, that  the  property  was  lost  by  tbe  own- 
er, and  that  it  was  lost  by  a  felonious  tak- 
ing. 17  R.  G.  L.  64.  Appellant  urges  that 
tbe  Indictment  lays  the  ownership  of  the 
cattle  in  H.  B.  Gabilando,  and  that  the  only 
evidence  supporting  this  ownership  was  a 
certified  copy  of  bis  recorded  brand.  Gabi- 
lando's  brand,  as  set  out  in  the  Indictment 
and  as  proven  by  the  certified  copy  of  bis 
brand,  and  commonly  known  as  the  swastika 
brand,  is  made  as  follows:  Ijp 

It  Is  contended  by  tbe  appellant  that  the 
only  evidence  that  any  specific  brand  bad 
been  changed  or  altered,  or  as  to  any  prior 
brand  on  tbe  cattle  in  question,  was  that  a 
brand  made  thus,  t||  had  been  changed  so 
as  to  make  it  appear  as  the  window  sash 
brand  whicb  is  made  as  follows:  Q 

[2]  Appellant  contends  that  there  was  no 
substantial  evidence,  or  any  evidence  what- 
ever, that  tbe  cattle  ever  belonged'  to  or  had 
been  taken  from  the  owner  alleged  in  the  in- 
dictment The  record,  however,  discloses 
that,  the  appellant  was  found  in  iwssesslon 
of  some  five  or  six  head  of  cattle,  all  of 
which  were  branded  with  bis  brand,  I.  e., 
the  window  sash,  which  be  at  that  time 
claimed  to  own. 

Witnesses  for  the  state,  with  one  excep- 
tion, testified  that  tlie  cattle  were  originally 
branded  with  the  swastika,  and  that  the 
later  brand  had  been  burned  or  changed  Into 
tbe  window  sash.  '  The  ownership  of  the 
swastika  brand  was  proven. not  only  by  the 


certificate  of  registration,  but  also  by  tbe 
witness,  Parks,  who  testified  that  be  had 
known  Gabilando  for  some  years,  and  that 
his  brand  was  the  swastika  taand.  It  is 
true  the  witnesses  for  the  state  made  the  so- 
called  swastika  brand  in  a  different  way 
from  that  set  out  In  the  brand  certificate, 
but  this  discrepancy  In  the  evidence  was 
corrected  by  recalling  the  witness  Parks, 
and  by  him  proving  the  correct  way  in  whidb 
the  brand  should  be  made,  which  was,  it  ap- 
pears, as  alleged  in  the  Indictment,  and  as 
it  appears  in  the  certificate  of  braind  filed  as 
the  State's  Exhibit  B.  The  discrepancy  in 
the  making  of  the  so-called  swastika  brand 
was  a  natural  one,  and  even  though  it  had 
not  been  corrected,  it  is  doubtful  if  the  Jury 
would  have  been  misled  by  the  difference  in 
the  testimony  in  this  regard,  as  the  brand 
was  universally  identified  by  all  the  wit- 
nesses as  the  swastika  brand. 

In  the  case  of  Territory  of  New  Mexico  v. 
Valles:  15  N.  M.  229,  103  Pac.  984,  our  terri- 
torial Supreme  Court  held  that  In  a  trial 
for  the  larceny  of  a  mule  testimony  that 
tended  to  establish  the  Identity  of  the  mule, 
its  ownership  by  tbe  prosecuting  witness, 
and  the  possession  of'  the  mule  by  tbe  de- 
fendant was  enon^  to  make  out  a  prima 
fade  case  of  guilt.  We  therefore  conclude, 
applying  this  rule  to  the  case  at  bar,  that  In 
a  trial  for  the  larceny  of  neat  cattle  evidence 
that  tended  to  establish  the  identity  of  the 
cattle,  their  ownership  In  the  person  from 
whom  their  taking  Is  charged  to  be  larcen- 
ous by  tbe  Indictment,  and  the  possession 
of  the  cattle  by  the  defendant  Is  enough  to 
make  out  a  prima  fade  case  of  guilt  and 
establish  tbe  corpus  delicti. 

The  second  point  presented  is  that  there 
was  a  fatal  variance  between  the  allegation 
of  the  first  and  seventh  comits  of  the  in- 
dictment as  to  tbe  ownership  of  the  cattle 
in  question  and  the  evidence  of  ownership 
submitted  by  the  prosecution.  It  Is  asserted 
that  the  only  evidence  submitted  by  the 
state  to  support  the  allegations  of  the  Indict- 
ment that  Gabilando  was  the  owner  of  the 
cattle,  which  were  the  subject  of  the  larceny, 
was  the  certificate  of  the  recorded  brand  of 
Gabilando  and  the  drawing  of  the  brand  by 
the  witness  Parks.  We  have  already  pointed 
out  the  discrepancy  in  this  evidence,  and 
there  might  be  some  merit  in  the  objection 
urged  had  not  the  court  permitted  tbe  recall 
of  the  witness  Parks,  to  correct  the  matter 
by  drawing  the  swastika  brand,  which  was 
introduced  as  State's  Exhibit  H,  and  from 
which  it  clearly  appears  that  the  brand  tes- 
tified to  as  tbe  swastika  brand  was  the  same 
brand  set  out  in  tbe  indictment  and  in  the 
certificate  of  brand  heretofore  referred  to. 
We  therefore  find  that  there  was  no  variance 
between  the  allegations  in  the  indictment 
and  proof  offered. 

This  leads  us  to  the  next  point  urged  by 
appellant,  whicb  is  that  the  court  committed 
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error  In  not  saataining  appeUant's  objectton 
to  the  Btate'8  motion  for  leave  to  reopen  the 
case.  The  conrt  permitted  the  case  to  be 
reopened  by  the  state  for  the  purpose  of  re- 
calling the  witness  Parks  to  the  stand,  who 
testified  to  the  proper  manner  of  making  the 
BO-caUed  swastika  brand.  We  deem  it  suffi- 
cient In  this  connection  to  say  that  it  is  well 
fl^ttled  that  the  reopening  of  a  case  is  a  mat- 
ter entirely  within  the  discretion  of  the  trial 
court,  and  a  ruling  thereupon  will  not  be  dis- 
turbed unless  a  clear  abuse  of  discretion  is 
shown.  See  State  t.  Mllson,  19  N.  M.  428, 
144  Pac  10;  State  t.  Bodrignez,  167  Pac. 
426  recently  handed  down,  but  not  yet  of- 
flcally  reported. 

[3]  The  next  point  presented  by  appellant's 
brief  is  that  the  court  committed  error  in 
refusing  appellant's  requested  lostruction 
Mo.  12,  giving  In  lieu  thereof  instruction  No. 
13,  in  which  the  court  told  the  Jury  that  the 
oertlflcate  of  the  record  brand  was  prima 
fade  evidence  that  the  person  named  there- 
in was  the  owner  of  each  brand  prior  to 
the  date  of  the  recording  of  the  same.  Ap- 
pellant admits  that  this  point  was  passed  up- 
on in  the  case  of  Territory  v.  Meredith,  14 
N.  M.  288,  91  Pac.  731,  bat  questions  the  hold- 
ing in  that  case,  and  contends  that  it  is  not 
supported  by  authority.  The  court.  In  pass- 
ing upon  this  question  in  the  Meredith  Case, 
said: 

"And  it  must  often  happen  that  cattle  came 
into  the  territory  which  were  branded  elsewhere 
by  their  owners.  Can  It  be  that  such  an  owner 
who  uses  due  diligence  to  record  his  brand  after 
his  arrival  here  is  forbidden  to  prove  his  owner- 
ship against  a  thief  who  takes  nis  cattle  in  the 
time  which  must  elapse  before  his  brand  could 
arrive  at  the  place  of  record?  l%at  certainly 
is  not  a  reasonable  view  to  take  of  the  legisla- 
tive Intent" 

We  do  not  desire  to  review  the  rule  laid 
down  in  the  Meredith  Case,  and  aee  no  rea- 
son to  depart  frmn  the  holding  Oiere  had. 
We  therefore  oonclnde  that  an  instruction 
that  proof  of  a  dnly  recorded  brand  is  prima 
facie  evidence  that  the  person  named  in  the 
certificate  was  the  owner  of  said  brand  prior 
to  the  date  of  the  recording  of  the  same  is 
not  erroneous. 

[•]  It  is  finally,  nrged  that  the  court  erred 
In  overruling  apiiellanf s  motlcm  for  a  new 
trial  upon  the  groanda  therein  set  forth. 
The  argnmmt  in  sUKwrt  of  this  assignment 
Is  that  the  record  does  not  contain  snbatan- 
tlal  evidence  to  support  the  verdict  It  is 
■aid: 

"The  whc4e  atmosphere  sarronndlng  die  testi- 
mony of  the  witnesses.  Parks,  Roberts,  and  Cook 
is  tainted  with  uncertainty  and  doubt,  if  not 
with  actual  fraud  and  perjury.  The  mere  fact 
that  these  officers  of  the  law  waited  for  many 
months  after  discovery  by  them,  as  they  testify, 
that  the  cattle  in  question  were  'burnt  cattle, 
and  that  they  permitted  appdlant  to  sell  the 
cattle  to  one  of  their  neighbors  and  Mends  be- 
fore they  took  any  action  whatever  discredits 


It  Is  not  for  this  court  to  weigh  the  evi- 
dence of  these  or  other  witnesses,  or  to  ques-. 
tion  whether  or  not  the  evidence. is  perjured. 
These  questions  were  for  the  Jury,  which 
found  against  appellant,  and  it  is  apparent 
from  the  objection  to  the  evidence  of  these 
several  witnesses  that  there  was  substantial 
evidence.  It  Is  needless  to  review  the  evi- 
dence of  these  or  other  witnesses,  but  an  ex- 
amination of  the  record  discloses  that  there 
was,  and  Is,  substantial  evidence  to  support 
the  verdict,  in  wttich  event,  as  this  court  has 
so  frequently  held,  the  verdict  will  not  be 
disturbed. 

i'lndlng  no  error,  in  the  record  the  Judg- 
ment of  the  district  court  will  be  affirmed; 
and  it  is  so  ordered. 

PABEBR  and  ROBBRTS,  JJ.,  concur. 


SHK^NO   ▼.    SBONO.      (No.   40a8w) 
(Supreme  Court  of  Oalifomia.    Aug.  22.  1917.) 

1.  Teitdeb  €=s>14(1)  —  Statotb  —  ESffect  to 
DiscHABOB  LiAniLrrT— SuinciXNOT. 

A  debt  is  not  extinguished  by  offer  of  pay- 
ment, under  Civ.  Code,  {  1500,  providing  that 
an  obligation  to  pay  money  is  extingnished  by 
due  offer  of  payment  if  amount  is  deposited  in 
bank  in  creditor's  name,  if  the  mon^  is  dep<eit- 
ed  in  bank  as  af^ent  of  debtor  to  pay  it  to  creditor 
on  certain  conditions. 

2.  Bills  ano  Notes  «=»440— Patmknt. 

Where  defendant  agreed  with  plaintiff,  to 
whom  ahe  bad  executed  a  note  and  mortgage, 
that  if  phiintiff  did  not  pay  certain  of  his  notes, 
she  might  do  so  and  apply  such  iwyments  on  a 
certain  note  given  by  her  to  plaintiff,  she  cannot 
claim  to  hold  notes  so  paid  as  purchaser  and 
set  off  their  amount  in  suit  on  other  notes  made 
by  her. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  George  L.  Jones, 
Judge. 

Action  by  A.  Y.  Segno,  substltnted  for  Ar- 
thur S.  Hall,  against  Annie  Dell  Segno. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

S.  J.  Parsons,  of  Los  Angeles,  for  appel- 
lant .L.  S.  Arnold,  of  Los  Angeles,  for  le- 
spcmdent . 

LORIOAN,  J.  This  action  was  originally 
brought  by  A.  S.  Hall  as  assignee  of  the  sub- 
stituted plaintiff,  A.  y.  Segno,  to  recover  on 
several  promissory  notes  and  for  money 
loaned.  The  substituted  plaintiff  and  defend- 
ant are  husband  and  wife,  and  the  notes 
were  executed  by  her  in  his  favor  and  the 
money  loaned  Iqr  him  to  her.  The  defendant 
did  not  deny  the  execution  of  the  notes  or 
their  validity,  or  the  making  of  the  loan,  ,but 
set  up  a  variety  of  other  defenses  against 
recovery  upon  any  of  them.  The  court  made 
findings  in  favor  of  the  plaintiff  on  all  the 
notes  and  the  loan  sued  on  and  against  de- 
feodaot  apon  all  her  defenses.    On  this  ap- 
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peal  defendant  qaesUons  only  the  validity  of 
two  of  the  findings  In  faror  of  plalntlft.  The 
coart  found  In  bis  fftvor  as  to  a  loan  of  |800 
alleged  to  have  been  made  to  defendant  on 
September  22,  1913.  It  appears  that  when 
this  loan  was  made  and  at  the  same  time 
defendant  made  a  bill  of  sale  in  favor  of 
plaintiff  of  certain  personal  property  con- 
sisting of  ofiBce  furniture,  books  and  papers 
to  secure  its  repayment,  he  agreeing  to  re- 
turn or  cancel  the  bill  of  sale  on  repayment 
of  the  money  within  30  days.  Defendant 
claims  the  evidence  shows  that  within  the 
30  days  she  tendered  to  plaintiff  the  sum  of 
fSOS  in  full  payment  of  the  indebtedness  and 
demanded  from  him  a  delivery  of  the  bill  of 
sale  which  he  refused;  that  this  constituted 
a  tender  or  offer  of  payment  extinguishing 
the  $800  indebtedness,  and  the  court  should 
have  so  found  and  held. 

11]  The  .contention  of  the  defendant  is 
based  on  section  1500  of  the  CiVU  Code, 
which  provides  that: 

"An  obligation  for  the  paymMit  of  money  is 
extinguished  by  a  due  oSer  of  payment,  if  the 
amount  is  immediately  deposited  in  the  name  of 
the  creditor  with  some  bank  of  deposit  within 
this  state  of  good  repute,  and  notice  tiiereof  is 
given  to  the  creditor." 

But  the  trouble  with  this  claim  of  defend- 
ant is  that  the  evidence  does  not  bring  her 
within  the  terms  of  this  section.  She  does 
not  allege  In  her  answer,  nor  does  the  evi- 
dence show  that  she  deposited  in  the  name 
of  plaintiff  in  some  bank  of  deposit  in  this 
state  the  amount  due  in  satisfaction  of  the 
obligation.  Defendant  did  take  some  meas- 
ure respecting  the  payment  of  the  loaa^and 
the  return  of  her  bill  of  sale,  and  doubtless 
left  money  with  the  Hellman  Bank  in  Iios 
Angeles  as  she  testified  for  that  purpose.  So, 
too,  the  bank  by  letter  sent,  notified  plaintiff 
that  It  was  holding  "(a  specified  sum  of  mon- 
ey) to  take  up  a  certain  bill  of  sale."  etc., 
stating  that  said  sum  was  being  "held"  and 
"was  to  he  paid"  on  compliance  with  certain 
conditions  specified  in  the  letter  which  In- 
volved a  surrender  of  the  bill  of  sale.  Plain- 
tiff refused  to  call  for  the  money  or  to  com- 
ply with  the  conditions.  It  is  not  pretended 
that  defendant  did  anything  more  than  have 
the  bank  so  notify  plaintiff.  She  did  not 
deposit  the  money  in  the  Hellman  Bank,  or 
any  other  bank,  in  the  name  of  the  plaintiff 
at  any  time.  It  is  not  clear  that  It  was  de- 
posited with  the  Hellman  Bank  for  any  pur- 
pose, or  If  It  was-,  that  the  bank  held  It  in 
any  other  custody  than  as  agent  for  the  de- 
fendant to  pay  it  over  to  the  plaintiff  on  cer- 
tain conditions.  To  effect  the  extinguishment 
of  an  obligation  under  the  section  there  must 
be  a  full  compliance  with  the  law.  As  there 
was  no  deposit  of  the  money  in  the  name  of 
the  plaintiff  which  the  section  requires  there 
ooold  be  no  extinguishment  of  the  obligation. 


and  the  court  properly  ao  hdd.  "The  de- 
posit contemplated  by  section  1600  of  the  Civ- 
il Code,  the  effect  of  which  la  an  extinguish- 
ment of  the  obligation.  Is  an  oncondltlonal 
deposit  to  the  credit  of  the  owner  or  holder 
of  the  obligation.  •  •  •  Money  dq)osIted 
under  section  1500  of  the  Civil  Code  becomes 
at  once  the  property  of  the  person  to  whose 
credit  It  is  placed."  RighetU  v.  Righetti,  (S 
Cal.  App.  249,  90  Pa&  f50. 

[2]  Appellant  complains  because  the  court 
failed  to  give  her  credit  as  an  offset  for 
$2,459.74,  the  aggregate  amount  of  29  notes 
for  small  sums  given  by  plaintiff  to  third 
persons  and  taken  up  by  defendant  as  they 
became  due.  There  is  no  doubt  but  that 
plaintiff  executed  the  notes,  failed  to  pay 
them  when  due,  and  that  they  were  present- 
ed to  defendant,  who  settled  with  the  hold- 
ers of  them.  But  all  this  was  provided  to 
be  done  by  the  defendant  in  a  written  con- 
tract between  the  parties.  Defendant  had 
agreed  to  give  plaintiff  a  note  for  $50,000, 
secured  by  mortgage,  which  she  did.  Thia 
note  and  mortgage  represented  the  purchas- 
ing price  of  a  publishing  business  sold  by 
plaintiff  to  defendant  and  these  outstanding 
29  notes  represented  obligations  of  the  plain- 
tiff theretofore  given  by  him  to  the  owners 
of  stock  in  said  publishing  company  for  the 
purchase  price  thereof.  Contemporaneously 
with  the  giving  of  this  note  and  mortgage  a 
written  contract  relative  to  these  outstand- 
ing notes  was  made  by  the  parties  whereby 
It  was  declared  that  the  note  and  mortgage 
were  given  in  part  to  secure  payment  of  said 
outstanding  notes  of  the  plaintiff,  the  agree- 
ment providing  that  plaintiff  should  pay 
them  and  that  if  he  did  not  then  that  defend- 
ant might  pay  them  "which  payments  shall 
be  considered  to  be  and  shall  be  payments 
upon  the  note  heretofore  given"  by  defendant 
to  plaintiff  "for  said  som  of  $50,000."  Plain- 
tiff being  out  of  the  state  defendant  took  up 
these  notes  as  they  became  due  and  long 
prior  to  the  commencement  of  this  action. 
Her  claim  on  the  trial  was  that  she  had  not 
in  fact  paid  them,  but  had  merely  purchased 
them  from  the  holders  to  assert  as  a  set-off 
against  plaintiff.  There  Is  nothing  in  this 
claim.  While  the  defendant  was  not  required 
to  pay  these  notes  at  all  unless  she  cbose  to 
do  so  she  did  pay  them  and  did  so  in  har- 
mony with  the  terms  of  her  contract  and 
they  constituted  partial  payments  on  her  $50,- 
000  note  to  plaintiff.  The  effort  now  to  as- 
sert their  set-off  to  the  notes  in  suit  here 
only  occurred  to  the  defendant  after  the 
bringing  of  the  present  action. 

These  are  the  only  points  made  in  the 
brief  of  appellant,  and  as  they  are  entirely 
without  merit,  the  Judgment  appealed  from 
is  afilrmed. 

We  conoar:    MBLVIN,  J.;  HBN8HAW,  J. 
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VmrSB  et  aL  ▼.  RATHJE»r  MBRCANTILB 
CO.     (Cav.  2063.) 

(District  Oonrt  of  Appeal,  First  District,  Cali- 
fornia.   July  11,  1017.     Rehearing  Denied 
by  Snpnsme  Court  Sept.  6,  1917.) 

1.  Mtmioip&i.  CoBPORATioNS  9a»706(7)— TJkB 
or   Stbeets— AuTouoBiLs   AcciDBwr— OoH- 

TRIBUTOBY     NEOLIQICNCE     —     QUESTION     FOB 
JUBY. 

In  an  action  for  injuries  when  plaintiff  was 
struck  by  an  automobile  as  she  stepped  from  the 
sidewalk  in  front  of  it  to  board  a  street  car, 
(question  of  contributory  negligence  held  for  the 
jury. 

2.  Tbial  «=»296(4.  5)  — Instkuctionb  — Con- 
8TBUCTI0N  Together. 

Where  the  instructions,  read  together  and 
construed  as  a  whole,  were  consistent  with  each 
other,  and  not  confusing,  and  fairly  covered  the 
issue  of  contributory  negligence,  such  instruc- 
tions were  correct,  though  a  single  one  predicat- 
ed defendant's  liability  and  made  no  reference 
to  the  defense  of  contributory  negligence. 

3.  mtjnicepai,  coepobatioks  <s=>703(3)  — 
Traffic  Obdinance  —  Stopping  Vehicle 
WITH  Ljeft  Side  to  Cube. 

Traffic  Ordinance  of  City  and  County  of 
San  Francisco,  i  3,  providing  that  no  person 
driving  or  in  charge  of  any  vehicle  shall  stop 
the  same  on  any  street  with  the  left  side  of  the 
vehicle  toward  or  along  the  curb,  prohibits  the 
stopping  as  well  as  uie  driving  of  a  vehicle 
with  its  left  side  toward  the  curb. 

4.  Mdnioipal  Cobpobations  «=>705(2)  — 
Duty  of  Pbdesteian  amd  Axjtomobilb 
Dbivkb— Obdinaby  Care. 

Tho  degree  of  care  exacted  from  a  pedes- 
trian and  from  the  driver  of  a  motor  vehicle 
is  the  same,  being  ordinary  care,  but  the  driver 
of  the  motor  vehicle  is  charged  with  a  greater 
amount  of  care  than  the  pedestrian  that  ho  may 
be  bound  to  the  same  standard  of  ordinary  care; 
"ordinary  care"  and  "negligence"  being  relative 
terms. 

5.  Municipal  Coepobatiowb  «=>705(2)  — 
Duty  of  Pedestbian. 

It  is  the  duty  of  a  pedestrian,  traveling  in 
or  crossing  a  street  of  a  city,  to  use  ordinary 
care,  and  to  reasonably  exercise  for  his  personal 
safety  his  natural  faculties  for  his  protection, 
and,  if  injured  by  reason  of  failure  to  do  so, 
he  cannot  recover. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  JuUa  Florence  Weihe  and  oth- 
ers against  the  Bathjen  Mercantile  Company. 
From  a  judgment  for  plaintiff  and  an  order 
denying  its  motion  foe  new  trial,  defendant 
appeals.    Judgment  and  order  affirmed. 

Gillett  &  Catler,  of  San  Frandsco,  for  ap- 
pellant H.  U.  Brandenst^n  and  Walter 
Perry  Johnson,  both  of  San  Frandaco,  for 
respondents. 

KBRRIOAN,  J.    This  Is  an  appeal  by  de- 

fendant  from  an  adverse  Judgment  and  from 
an  order  doiylng  its  motion  for  a  new  trial 
in  an  action  for  damages  for  personal  inju- 
ries snffered  by  the  plaintiff  Julia  Florence 
Welhe  through  being  struck  by  an  automo- 
bile of  the  defendant 

An  employ^  of  the  d^endant^  In  charge  of 
and  iterating  said  automobile.  In  effecting  a 
delivery  of  goods,  drove  It  to  the  left  (south) 


side  of  SacHunento  street  in  San  Frandsoo, 
and  there  stopped  on  that  side  a  short  dis- 
tance from  the  east  line  of  Fillmore  street. 
The  goods  being  delivered,  the  driver  started 
the  automobile  and  collided  with  the  plalntifl 
just  as  she  stepped  from  the  sidewalk  at  the 
southeast  comer  of  Sacramento  and  Fillmore 
streets  in  order  to  board  a  street  car  on 
Sacramento  street,  resulting  in  the  Injuries 
to  the  plaintiff  set  forth  in  the  complaint. 

In  support  of  its  appeal  the  defendant  does 
not  daim  that  the  evidence  Is  insufficient  to 
warrant  the  Jury  In  finding  that  the  defend- 
ant was  guUty  of  negligence;  its  contention 
in  this  respect  being  that  the  case  should 
have  been  taken  from  the  Jury  on  the  ground 
that  the  evidence  showed  the  plaintiff  to  have 
been  guilty  of  contributory  negligence. 

[1]  There  is  no  merit  in  this  point  The 
question  of  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  In  stepping 
from  the  sidewalk  In  front  of  the  automobile 
was,  under  the  attending  drcumstances, 
clearly  one  for  the  determination  of  the  Jury. 

The  other  grounds  uiton  which  defendant 
relies  for  a  reversal  of  the  judgment  are  con- 
fined to  Instructions  to  the  Jury  given,  modi- 
fled,  or  refused. 

[2]  One  of  the  several  acts  of  negligence 
alleged  In  the  complaint  was  the  violation  by 
defendant  of  a  certain  section  of  what  Is 
commonly  termed  the  traffic  ordinance  of  the 
dty  and  county  of  <San  Frandsco,  which  was 
read  in  evidence  to  the  Jury.  Summarized, 
It  required  the  driver  of  a  car  upon  the  pub- 
lic streets  to  drive  in  a  careful  maimer,  hav- 
ing in  view  the  safety  of  pedestrians.  An- 
other section  of  this  ordinance  provides  that 
sndi  driver  shall  on  all  practical  occasions 
travel  on  the  right-hand  side  of  the  street 
and  near  the  right-hand  curb  thereof.  The 
trial  court,  after  briefly  referring  to  the  or- 
dinance. Instructed  the  jury  that  if  the  em- 
pIoy4  of  the  defendant  in  the  course  of  his 
employment  violated  either  or  both  of  the 
provisions  of  the  ordinance  Just  referred  to, 
the  defendant  was  guilty  of  negligence,  and 
that  if  In  consequence  of  sudi  negligence  the 
plaintiff  was  Injured  she  was  entitled  to  re- 
cover damages.  This  instruction  made  no 
reference  to  the  defense  of  contributory  neg- 
ligence on  the  part  of  plaintiff,  which  was 
an  issue  in  the  case,  and  was  therefore  not 
in  itself  a  complete  and  correct  statement  of 
the  law ;  but  the  court  elsewhere  In  its  charge 
fully  Instructed  the  Jury  on  the  subject  of 
contributory  negligence.  When  the  instruc- 
tions are  read  together  and  construed  as  a 
whole,  they  are  consistent  with  each  other 
and  not  confusing,  and  appear  to  fairly  cov- 
er the  point  discussed.  It  cannot  be  said, 
therefore,  that  the  Jury  was  misled.  Ander- 
son V.  Seropian,  147  Cal.  201,  217,  81  Pac. 
521;  Stephenson  t.  S.  P.  Co.,  102  CaL  143, 
149,  34  Pac.  618,  36  Pac  407. 

[3]  The  defendant  requested  the  court  to 
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ebarge  tbe  Jxay  ib&t  defendant  Imd  a  lawful 
right  to  have  its  antomoblle  at  the  place 
where  the  accident  happened.  The  ordi- 
nance, In  section  3  thereof,  In  express  terms, 
unlike  section  2931  of  the  Political  Ck>de,  ex- 
amined In  Banhofer  v.  Crawford,  16  Cal.  App. 
«7e,  117  Pac.  831,  prohibits  the  stopping  as 
well  as  the  driving  of  a  vehicle  with  its  left 
side  toward  the  curb.    In  part  It  reads: 

"No  person  •  •  •  drivinir  •  •  •  or 
in  charge  of  aDy_  vehicle  shall  stop  the  samo  up- 
on any  street  with  the  left  side  of  such  vehicle 
toward  or  along  the  curb." 

The  court  c<HumItted  no  error  In  refusing 
to  give  the  requested  Instruction,  in  view  of 
the  language  of  the  ordinance. 

[4]  Nor  do  we  think  the  court  misdirected 
the  Jury  In  reading  to  them  from  the  case  of 
Raymond  v.  Hill.  168  CaL  473,  483,  143  Pac 
743,  747,  as  follows: 

"While  both  parties  are  chartred  with  the  same 
degree  of  care,  *  *  *  the  amount  of  care  ex- 
acted of  the  driver  of  a  motor  vehicle  is  far 
greater  than  the  amount  of  care  exacted  of  the 
toot  passengers." 

As  said  by  counsel  for  the  plaintiff,  the  de- 
gree of  care 'exacted  of  both  users  of  the 
highway  Is  the  same;  the  amount  of  care 
must  of  necessity  vary  in  order  that  the  de- 
gree may  not  The  driver  of  a  motor  vehi- 
cle— a  dangerous  Instrumentality  capable  of 
Inflicting  fatal  Injuries — ^Is  charged  with  a 
greater  amount  of  care  than  the  pedestrian, 
In  order  that  be  may  be  bound  to  the  same 
standard  of  ordinary  care.  "Ordinary  care" 
and  "negligence"  are  relative  terms. 

"The  care  required  must  bo  In  proportion  to 
the  danger  to  be  avoided  and  the  consequences 
that  might  reasonably  be  anticipated  from  the 
neglect.  The  greater  the  risk  or  danger  the 
greater  must  be  the  care.  What  is  ordinary 
care  in  a  case  of  extraordinary  danger  would  be 
extraordinary  care  in  a  case  of  ordinary  dan- 
ger,"    29  Oyc.  428,  429. 

The  point  Is  made  In  a  case  dted  by  ap- 
pellant, Minor  V.  Stevens,  65  Wash.  423,  118 
Pac.  313,  42  I*  R.  A.  (N.  S.)  1178,  where  It  Is 
said: 

"It  is  hardly  possible  to  lay  down  a  fixed 
rule  in  this  class  of  cases;  for,  as  has  been  said, 
negligence  is  a  relative  and  comparative  term, 
and  each  case  must  depend  upon  its  own  circum- 
stances. ♦  *  •  Nevertheless  there  is  a  duty 
on  all  parties  to  exercise  reasonable  care  to 
prevent  accidents  and  collisions.  »  •  *  Al- 
though a  higher  degree  of  care  rests  upon  tho 
driver  of  a  vehicle,  because  of  the  dangerous 
instrumentality  which  he  controls,  yet  it  is  uni- 
versally held  that  the  right  to  tho  street  lies 
in  both  parties,  and  [that]  their  duty  to  exercise 
due  care  is  reciprocal,  whatever  the  character 
of  the  vehicle  may  be,"  etc. 

[(]  The  court  refused  to  give  a  certain  In- 
struction proffered  by  the  defendant  as  to 
the  duty  of  pedestrians  using  the  public 
streets,  but  the  true  rule  In  that  behalf  was 
fully  covered  in  the  general  charge,  and  nota- 
bly by  the  following  Instruction: 

"I  charge  you  that  it  is  the  duty  of  a  pedes- 
trian traveling  in  or  crossing  a  public  street  of 
a  city  to  use  ordinary  care,  and  to  reasonably 
exercise  for  his  personal  safety  tho  faculties 


with  which  he  Is  endowed  by  nature  for  self- 
protection;  and  if  he  faUa  to  do  so  and  is  in- 
jured by  reason  of  such  failore,  be  cannot  re- 
cover on  account  of  such  injury." 

The  Judgment  and  order  are  aflarmed. 


"We  concur: 
Judge  pro  tem. 


RICHARDS,   J.;     BBASLY, 


EASTON  V.  INDUSTRIAI/  AOC.  COMMIS- 
SION et  al.     (Civ.  1699.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  14,  1917.    Rehearing  Denied 
by  Supreme  Court  Sept.  11,  1917.) 

1.  Masteb  awd  SBaVAWT  «=9417(7)— Work- 
MBN's  Compensation  Act— Firmnqb  of  In_ 
DUBTBiAL  Accident  Commission— Review. 

If  there  was  evidence  to  justify  the  findings 
of  the  Industrial  Accident  Commission,  the  court 
is  not  at  liberty^  to  disturb  the  conclusion  reach- 
ed by  the  commission. 

2.  Masteb  and  Sebvant  «=3367— Wobsmbn's 
Compensation  Act— Employment  as  Basis 
OF  Award. 

If  applicant  for  compensation  was  not  an 
employ^  or  was  an  independent  contractor,  the 
Industrial  Accident  Commission  had  no  author- 
ity to  award  him  compensation  for  his  injuries. 

3.  Master  and  Sebvant  «=»406(2)  —  Work- 
men's Compensation  Act  —  RelatiOiVship 
Between  Pasties— Evidence. 

The  facts  that  a  claimant  for  compensation 
under  the  Workmen's  Compensation  Act  (St 
1918,  p.  279)  chose'  his  own  time  to  go  out  to 
and  return  from  work,  and  waS  not  directed  by 
his  employer  where  to  go  or  to  whom  to  sell, 
had  some  probative  force,  but  was  not  condnsive 
of  the  relation  which  actually  existed  between 
them,  whether  or  not  of  employer  and  employ*. 

4.  Master  and  Servant  «=»405(2)  —  Work- 
men's Compensation  Act  — Payment  o» 
Commission. 

The  fact  that  an  applicant  for  comp«nsati<m 
under  the  Workmen's  Compensation  Act  was  to 
be  paid  by  a  per  cent  of  the  retail  price  of  the 
bread  he  sold  was  not  conclusive  of  the  rela- 
tion which  actually  existed  between  him  and  hia 
claimed  employer;  the  circumstance  not  creat- 
ing a  distinct  relationship  in  law  other  than  that 
of  employer  and  employe. 
6.  Masteb  and  Servant  «=»406(2)  —  Wobk- 
itss'B  Compensation  Act  —  Exiotbncb  of 
Employment— SumciENCY  of  Evidbncb. 
In  proceedings  under  the  Workmen's  Com- 
pensation Act  by  a  driver  of  a  bakery  wagon,  evi- 
dence held  to  justify  the  findings  of  the  commis- 
sion, and  to  show  that  the  relation  existing  be- 
tween claimant  and  the'  proprietor  of  the  oak- 
ery was  that  of  employer  and  employ*. 

Petition  for  writ  of  review  of  an  award  In 
flavor  of  A.  O.  Sohn  by  H.  B.  Easton,  doing 
business  as  the  Quality  Bakery,  against  the 
Industrial  Accident  Commission  of  State  of 
California  and  A.  J.  PlUsbury  and  others,  as 
members  of  said  Commission.  Award  af- 
firmed. 

R.  W.  Dodge,  of  Stockton,  for  petitioner. 
Christopher  M.  Bradley,  of  San  Francisco,  for 
respondents. 

JXHIPMAN,  P.  J.  This  Is  an  actl<Hi  bronght 
by  petitioner  for  a  review  of  an  avrard  made 
ty  the  defendant  In  favor  at  one  A  O.  Sobn, 
as  an  employ^  of  petitioner.    In  his  appUca- 
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ti<»  for  adjustment  of  his  claim  said  Sohn 
alleged  that  he  received  the  Injury  complain- 
ed of  on  December  1,  19d.6,  while  In  the  serv- 
ice of  said  petitioner,  and  while  engaged  In 
driving  a  wagon  for  the  purpose  of  delivering 
bread  on  b^ialf  of  petitioner  in  the  city  of 
Stockton,  Cal^  It  is  alleged  in  the  application 
that  the  acdflent  from  which  the  Injury  com- 
plained of  arose  occurred  in  front  of  petition- 
er's bakery  shop  while  said  applicant,  Sohn, 
was  engaged  in  unloading  a  bakery  wagon; 
that,  there  being  no  step  on  the  wagon,  he 
was  obliged  to  use  the  bob  of  the  wheel  in 
order  to  get  on  and  off;  that  In  thus  using 
the  wheel  for  a  step  his  foot  slipped  and  he 
received  a  broken  kneecap.  He  was  asked 
to  explain  how  the  injury  happened,  and  if 
he  had  stepped  up  on  the  hub  with  the  right 
foot,  and  be  answered: 

"With  the  left  foot,  and  when  that  slipped 
off,  it  threw  the  weight  on  my  right  one,  and  it 
simply  bent  the  knee  l>ack  and  broke  the  knee- 
cap. Q.  Were  you  getting  on  the  wagon  or  off 
the  wagon?    A.  I  was  getting  off  the  wagon." 

It  is  contended  that  the  following  findings 
are  not  supported  by  the  evidence: 

"(1)  That  J.  Sohn,  applicant  herein,  was  in- 
jured on  the  1st  day  of  December,  1916,  at 
.  Stockton,  Ca).,  while  in  the  emplosrment  of  de- 
fendant, H.  E.  KastOD,  doing  business  under  the 
name  and  style  of  Quality  Bakery ;  (2)  that  the 
said  employment  of  applicant  was  as  a  sales- 
man and  deliveryman,  working  upon  a  commis- 
sion basis  on  the  amount  of  goods  sold  by  him, 
and  that  such  occupation  by  applicant  was  not 
that  of  an  independent  contractor,  but  was  that 
of  an  employ^  of  defendant;  (8)  that  said  in- 
jary  arose  out  of  and  happened  in  the  course 
of  said  employment,  was  proximately  caused 
thereby,  and  occurred  while  the  injured  em- 
ploy^ was  performing  service  growing  out  of 
and  incidental  thereto,  in  the  following  manner: 
While  alighting  from  his  wagon,  applicant  slip- 
ped and  fell  and  fractured  the  patella  or  knee- 
cap." 

/T^fl,  l]  The  sole  question  as  to  which  there 
appears  to  be  any  controversy  is  whether  or 
not  the  injured  man  was  an  employ*  of  the  pe- 
titioner or  was  an  independent  contractor. 
The  nature  of  his  employment  appears  from 
the  testimony  of  the  applicant,  Sohn,  and 
that  of  the  petitioner,  Easton.  There  Is  a 
very  sharp  conflict  In  the  testimony  of  these 
two  witnesses  upon  this  question.  The  find- 
ings of  the  commission  seem  to  have  been 
based  upon  the  testimony  of  the  applicant, 
Sohn,  and  the  circumstances  surrounding  his 
service,  and  if  there  was  evidence  soffident 
to  Justify  the  findings,  we  are  not  at  liberty, 
under  the  rule,  to  disturb  the  conclusion 
readied  by  tbe  commission  based  upon  such 
findings.  Western  Indemnity  Co.  v.  Plllsbury, 
172  Cal.  807,  159  Pac.  721.  If  appUcant  was 
not  an  employ^  of  petitioner,  or  If  he  was  an 
Independent  contractor,  the  commission  had 
not  authority  to  award  compensation.  Car- 
stens  V.  PUlsbory,  172  CaL  672,  158  Pac  218. 

Applicant,  Sohn,  testified: 

That  he  entered  the  employment  of  petitioner 
on  the  10th  day  of  October,  1016.  '%  What 
were  the  terms  of  the  contract  of  hire  between 
yon?  A.  I  was  guaranteed  $15  per  week.  Q. 
When  yon  say  that  you  were  guaranteed  |15 
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a  week,  if  you  sold  bread  on  a  commiMion  basis 
in  excess  of  that  amount,  did  you  receive  the 
amount  over  and  above  the  $15  per  week?  A. 
I  returned  him  all  that  I  had  taken  in  on  this 
commission  and  over  $15  I  give  back  to  him 
at  the  end  of  the  week.  He  kept  track  of  this 
20  per  cent,  commigsion,  and  at  the  end  of  the 
week  if  that  commission  overrun  the  amount  of 
$15,  I  paid  it  back  to  him." 

Be  testified  that  the  horse  and  wagon  used 
by  him  for  the  distribution  of  the  bread  and 
that  he  was  driving  was  furnished  by  peti- 
tioner at' his  own  cost,  the  arrangement  l>e- 
Ing  that  he  was  to  furnish  the  horse  and 
wagon  that  applicant  drove  on  his  route;  that 
this  wagon  had  the  name  of  "The  Quality 
Bakery"  painted  on  It  by  petitioner^  di- 
rection and  the  phone  number  of  his  place 
of  business.  Witness  was  asked  U  $15  was 
the  average  weekly  wage  of  men  driving 
bakery  wagons  In  Stockton,  and  he  replied: 

That  it  was  not  the  union  wage  and  was  not 
the  average  wage,  which  was  $18  per  week.  "Q. 
Were  you  willing  to  work  for  $16?  A.  When 
I  went  to  Mr.  Easton,  he  told  me  that  he  could 
not  afford  to  pay  over  $15  a  week,  and  so  I  went 
to  work  for  him  because  I  was  not  making 
very  much  money  when  I  was  working  on  a 
commission.  Q.  I  cannot  see  what  the  neces- 
sity was  for  a  commission  basis  between  you 
and  Mr.  Easton  if  you  had  a  guaranteed  salary 
of  $16  a  week  and  if  yon  made  over  that  on  the 
commission  basis  you  returned  it  to  him.  Can 
you  explain  how  that  occurs?  A.  When  I  took 
the  bread  out  of  the  shop  in  the  morning  I  was 
charged  tbe  full  retail  price  for  that  bread,  and 
when  I  came  back  in  the  evening,  the  bread 
which  I  had  not  sold  was  checked  out  again, 
back  into  the  shop  again,  and  then  be  give  me 
20  per  cent,  discount  on  that  bread  to  cover  my 
day  s  wages.  9-  ^"^  ^  cannot  see  why  there 
was  any  necessity  of  making  any  arrangement 
when  you  were  guaranteed  to  be  paid  $15  a 
week  and  could  not  earn  any  more  than  $15  a 
week.  A.  Well,  it  seemed  to  come  handy  to 
pay  me  that  way  every  day,  because  I  had  to 
stand  everything  that  I  pat  on  the  book.  I 
had  to  trust  people  in  town,  and  be  did  not  stand 
anything.  That  is  the  only  reason  I  know  that 
he  did  that.  Q.  Then  you  say  that  you  had 
to  stand  whatever  you  put  on  the  book?     Did 

fou  keep  an  account  with  your  customers?  A. 
did.  Q.  And  Mr.  Easton  had  nothing  to  do 
with  that  account?  A.  No,  sir.  Everything  he 
sold  me  at  the  time  was,  he  said:  'If  you  trust 
anything  out,  you  will  have  to  stand  that  loss 
yourself.'  Q.  With  that  sort  of  an  explanation, 
it  would  look  like  Mr.  Easton  simply  guaranteed 
that  your  business  would  amount  to  $15  a  week, 
if  you  were  charged  with  the  bread  that  you 
took  out  in  the  morning  and  given  credit  for 
what  you  returned  at  night.  A.  Yes,  sir.  Q. 
And  you  paid  him  for  what  bread  you  had  sold 
during  the  day,  and  took  tbe  chance  of  collect- 
ing where  you  gave  credit?  A.  I  took  that  on 
my  own  shoulders  to  get  that  money.  Q.  Why 
should  yon  take  the  chances  of  getting  the  mon- 
ey for  bread  delivered  if  you  were  not  going 
to  make  anything  by  it?  If  you  were  paid  $15 
a  week  in  wages,  why  shonld  you  extend  cred- 
it and  take  the  chances  of  collecting?  A.  Be- 
cause I  was  working  for  his  interest  to  get  rid 
of  his  bread,  and  the  more  I  sold  it  was  that 
much  better  for  him,  because  I  got  the  money. 
I  was  acquainted  with  the  people.  Q.  But  it 
was  distinctly  understood  between  you  and  Mr. 
Easton  that  if  yon  extended  credit  to  any  one 
that  you  took  the  chances  of  collecting?  A.  It 
was.  Q.  And  each  night  you  settled  with  Mr. 
Easton  for  the  bread  tiiat  yon  sold  during  the 
day?  A.  Yea;  I  did;  less  the  20  per  cent, 
discount.    Q.  And  when  did  you  settle  with  bim 
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then  for  tUs  $15  per  vreek?  A.  At  the.  end  of 
the  week  all  that  this  discount  overrun  $15  I 
give  back  to  him  at  the  end  of  the  week.  The 
aisconnt  ran  up  something  like  $18  every  week 
that  I  had  collected  at  the  end  of  the  week,  and 
I  handed  the  balance  back  to  him.  I  mean  the 
percentage.  Q.  I>id  you  have  a  lot  of  customers 
that  you  delivered  bread  to  that  had  it  charged 
to  an  account?  A.  There  was  a  certain  num- 
ber. I  don't  know  just  how  many  there  were. 
Q.  About  how  much  bread  would  you  put  out 
in  the  day  that  you  did  not  get  paid  for?  A. 
Perhaps  $1,  something  like  that;  perhaps  not 
that  much.  Q.  Did  you  go  around  afterwards 
and  collect  that  money?  A.  They  paid  me  every 
week  or  two  or  three  days ;  they  would  hand 
mo  some  money  on  their  account.  Q.  And  you 
kept  «  record  of  that  in  a  book  that  you  pro- 
vided for  yourself?  A.  I  have  a  book  at  home. 
Q.  You  have  a  book  that  you  kept  that  in?  A. 
I  did;   yes." 

He  testified  that  at  the  end  of  eacb  week 
be  had  to  repay  more  or  less  money  to  Mr. 
Easton  over  and  above  the  $15.  He  testified 
also: 

That  before  entering  into  Mr.  Eastoo's  service 
under  this  arrangement  he  had  been  distributing 
bread  for  another  bakery,  and  also  at  the  same 
time  for  Mr.  Easton,  and  that  at  that  time 
the  arrangement  was  that  he  was  to  pay  out- 
right for  the  bread  as  he  took  it  from  the  bak- 
ery. "Q.  When  you  went  to  work  for  Mr. 
Easton,  you  say  that  you  went  to  work  for 
wages?  A.  That  is  what  I  took  to  be  wages. 
Q.  You  are  quite  sure  that  the  arrangement  was 
not  that  your  profits  were  to  be  at  least  $15 
a  week  after  yon  had  paid  for  the  bread  that 
yon  took  out?  A.  No,  sir;  it  was  a  guaranty. 
That  was  just  the  words  he  said:  'I  will  guar- 
antee yon  $15  a  week.'  " 

He  testified: 

That  at  the  time  he  was  working  for  the  two 
bakeries  above  referred  to,  buying  and  selling 
their  bread,  he  had  no  guaranty  whatever.  He 
testified  that  he  had  regular  customers  to  whom 
he  furnished  bread  under  the  earlier  arrange- 
ment, and  when  he  went  to  work  for  Mr.  Easton 
under  the  arrangement  in  question,  he  took  the 
same  route.  "Q.  You  had  certain  regular  cus- 
tomers? A.  I  did.  Also  I  delivered  to  some  of 
his  wholesale  trade — to  three  different  stores. 
Also  I  took  out  bread  to  some  of  his  retail 
trade  on  the  north  side  of  the  town  after  I 
came  in  from  my  route.  Q.  That  is  delivering 
orders  that  came  into  the  shop?  A.  I  suppose 
so.  They  were  in  there  to  be  taken  out  and  I 
took  them  out.  •  •  •  Q.  So,  in  addition  to 
doing  the  work  wherein  you  stated  you  got  20 
per  cent,  for  the  goods  sold  by  you,  you  also 
worked  for  him  in  delivering  to  the  stores  for 
him?  A.  I  did.  Q.  Did  you  do  it  practically 
every  morning?  A.  I  would  not  swear  to  that, 
that  I  delivered  it  every  morning,  but  I  am 
almost  sure  I  did,  because  after  I  started  in  I 
did.  •  ♦  •  Q.  Did  you  receive  any  extra 
compensation  over  the  20  per  cent?  A.  I  did 
not.  Q.  When  yon  delivered  bread  for  him  on 
his  retail  orders,  did  you  receive  any  compensa- 
tion?   A.  I  did  not." 

Some  slips  were  introduced  In  evidence  on 
which  are  recorded  in  pencil  roughly  the 
amount  of  bread  received  daily  by  applicant 
and  the  amount  returned  for  which  credit 
was  given,  and  showing  the  amount  earned  on 
that  date,  less  20  per  cent.,  and  as  the  entries 
are  explained  by  the  witness,  they  seem  to 
corroborate  his  statement  of  the  arrangement 
tinder  which  he  was  wording.    He  testified : 

That  for  the  week,  except  on  Saturday,  his 
compensation,   computed   on   the  20   per   cent- 


basis,  ran  from  $2.40  up  to  $3  daily;  that  Sat- 
urday was  his  best  day,  and  on  that  day  the  bal- 
ance was  struck  for  the  week,  "Q.  And  the 
amount  was  never  under  15?  A.  Not  that  I  re- 
member of.  Q.  And  it  usually  exceeded  by  a  few 
dollars  $15?  A.  Yes,  sir.  Q.  That  amount  you 
returned  to  your  employer,  Mr.  Eaaton?  A.  I 
did." 

Dr.  L.  R.  Johnson,  who  was  the  attending 
physician  while  applicant  was  in  the  hospital, 
testified  that  petitioner  visited  the  hospital 
several  times  to  see  applicant  and  to  Inquire 
after  his  condition.    He  testified: 

"Q.  IXd  he  make  any  statement  to  you  as  to 
the  manner  of  employment  or  compensation  or 
regular  wages  paid  to  this  man,  Mr.  Sohn?  A. 
Yes;  he  told  me  that  he  worked  on  commis- 
sion. [Objection  was  made  to  the  question  on 
the  ground  that  it  was  a  question  of  law,  but 
it  was  claimed  to  be  admissible  as  a  statement 
made  by  the  petitioner  himself.]  Mr.  Dodge 
(attorney  for  petitioner):  As  far  as  it  is  a  ques- 
tion of  law,  it  is  objected  to.  Referee:  You 
will  answer  the  question.  A.  He  told  me  that 
he  worked  for  him  under  a  commission.  I  don't 
know  as  I  can  remember  the  exact  conversation, 
but  it  seemed  to  be  Mr.  Easton's  idea  that  it 
was  a  commission  basis.  It  was  something 
about  his  furnishing  the  horse  and  wagon,  etc. 
Q.  Did  he  speak  to  you  about  guaranteeing 
him  a  certain  compensation  per  week?  A.  No; 
Mr.  Sohn  told  me  that  Q.  Did  he  speak  to 
you  about  having  sent  Mr.  Sohn  to  the  St. 
Joseph's  Hospital?  A.  No;  I  don't  think  so. 
I  think  he  said  that,  if  he  was  responsible,  he 
would  pay  the  bills,  and,  if  not,  he  would  not. 
So  he  seemed  very  kindly  disposed  towards  him, 
and  he  seemed  inclined  to  help  him,  and  he  was 
solicitous  about  it.  He  did  not  offer  to  pay 
the  bills  unless  he  was  held  for  it  by  the  com- 
mission.   That  is  the  way  I  understood  him." 

On  his  eross-exaralnatlon  applicant  testified 
that  he  started  out  in  the  morning  whenever 
he  got  loaded  up  and  went  out  on  his  old 
route,  and  Mr.  Easton  did  not  authorize  him 
to  go  In  any  particular  way;  that  he  came 
back  whenever  he  pleased  after  going  over 
his  route  and  sold  bread  to  whomsoever  he 
wished  to,  and  Easton  credited  hUu  with  all 
bread  returned. 

Easton's  testimony  was,  in  effect,  thaf 
Sohn  came  to  him  and  said  be  wanted  to  pur< 
chase  his  (witness')  goods  and  go  out  and  sell 
them,  and  that  the  arrangement  made  was 
that  Easton  was  to  give  Sohn  "20  per  cent 
on  the  retail  price  and  6  per  cent,  ou  the 
wholesale  stuff."  He  denied  that  he  had 
guaranteed  Sohn  $15  per  week  while  he  was 
working;  denied  that  he  had  ever  said  any- 
thing to  Sohn  about  wages;  that  the  ai^ 
rangement  "was  strictly  a  buying  or  selling 
or  a  commission  matter  between"  him  and 
Sphn. 

'  [3, 4]  The  fact  that  Sohn  chose  his  own 
time  to  go  out  and  return  and  was  not  direct- 
•ed  by  petitltmer  where  to  go  or  to  whom  to 
sell  has  some  probative  force,  but  is  not  con- 
clusive of  the  relation  which  actually  existed, 
nor  is  it  Inconsistent  with  the  claim  that  the 
relation  was  that  of  employer  and  employ^. 
The  same  may  be  said  of  the  arrangement  by 
which  the  applicant  was  to  be  compensated 
for  his  services.  The  circumstance  that  these 
services  .were  to  be  measured  by  a  per  cent. 
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.  of  tbe  retail  price  of  the  bread  sold  did  not 
"create  a  distinct  relationship  In  law"  (Cam- 
eron V.  Pillsbury  et  al.,  1T3  Cal.  83,  159  Paa 
149;  Brown  v.  Industrial  Accident  Commis- 
sion [Sup.]  163  Pac.  664) ;  and  wllile  in  the 
cases  cited  there  were  other  circumstances 
tending  to  establish  tbe  relation,  the  principle 
was  announced  that  the  fact  of  compensation 
being  fixed  by  the  amount  of  tbe  goods  or  lots 
sold  did  not  In  itself  create  the  relationship 
of  independent  contractor.- 

As  was  said  in  Cameron  v.  PiUsbury,  su- 
pra: 

"It  is  not  an  uncommon  thing  for  retail  mer- 
chants, for  laundrymen,  and  the  like  to  pay  a 
commission  to  the  drivers  of  their  deliverjr  wag- 
ons for  all  new  business  which  they  bring  in. 
It  has  i^ever  been  held  that  this  circumstance 
creates  a  distinct  relationship  in  law." 

Paying  for  services  by  a  commission  is  fre- 
quently but  a  means  of  admeasuring  compen- 
sation. We  must  in  the  present  case  assume 
as  the  fact,  for  applicant  so  testified,  that  he 
was  to  receive  and  was  guaranteed  $15  per 
week  for  his  services.  It  appeared  by  the 
testimony  of  applicant  that  he  performed  du- 
ties other  than  of  selling  the  bread ;  that  he, 
by  direction  of  petitioner,  delivered  bread  to 
the  latter's  wholesale  customers  and  to  some 
of  his  retail  customers  which,  while  part  of 
tbe  services  rendered,  were  not  compensated 
except  by  the  payment  of  the  $15  per  week 
wage. 

Applicant  had  previously  performed  for  pe- 
titioner this  some  kind  of  service,  and  peti- 
tioner knew  what  he  could  do  and  applicant 
knew  what  was  expected  of  him  in  order  to 
earn  the  promised  wage.  It  is  fair  to  assume, 
and  the  evidence  warrants  the  assumption 
that,  while  petitioner  did  not  direct  applicant 
in  the  performance  of  tbe  service,  it  was  mu- 
tually imderstood  that  applicant  surrendered 
his  entire  time  to  the  service  being  performed. 
It  Is  sot  reastmable  to  suppose  that  petition- 
er would  guarantee  payment  of  $15  per  week 
on  any  other  assumption. 

It  is  contended  that  tbe  terms  "employer" 
and  "employ^,"  as  defined  by  sections  13  and 
14  of  the  act,  and  as  held  by  the  commission 
in  McCoy  v,  Kilpatrlck,  volume  1,  page  601 
of  the  Industrial  Accident  Commission  Re- 
ports, Import  the  relation  of  master  and 
servant,  and  that  the  evidence  herein  does  not 
measure  up  to  the  definition  of  the  terms 
"master"  and  "servant"  as  defined  by  section 
2009  of  tbe  Civil  Code,  which  reads  as  fol- 
1o(wb: 

"A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise  than 
in  the  pursuit  of  an  independent  calling,  and 
who  in  such  service  remains  entirely  under  the 
control  and  direction  of  the  latter,  who  is  called 
his  master." 

Beyond  dispute,  Sohn  was  employed  to  ren- 
der personal  service  to  his  employer  in  un- 
dertaking to  sell  bis  employer's  bread  for  a 
fixed  compensation  per  week.    Just  why  the 


bread  was  billed  to  him  at  retail  prices 
and  a  weekly  settlement  was  made  is  not 
fully  explained.  It  might  have  well  been  for 
the  purpose  of  finding  whether  Sohn  was 
earning  dally  or  weekly  the  pay  guaranteed, 
and  thus  to  determine  whether  It  was  a  profit- 
able arrangement  for  tbe  master.  We  do 
not  think  the  section  of  the  Code,  in  apply- 
ing it  to  the  administration  of  the  Workmen's 
Compensation  Act,  should  be  construed  to 
mean  that  Sohn  was  not  a  servant  because  his 
master  did  not  specifically  control  his  move- 
ments in  making  sales  of  the  bread.  Sohn 
was  not  only  to  receive  the  bread  and  sell  it, 
but  was  to  report  daily  and  turn  In  any  earn- 
ings in  excess  of  $2.50  per  day,  which  was  tbe 
dally  pay  at  $15  per  week  of  six  working 
days,  and  he  was  to  report  Saturday  night 
and  settle  up  for  tbe  week's  sales  and  to 
receive  whatever  was  due  of  his  weekly  wage 
of  $15.  In  the  course  of  this  particular  serv- 
ice he  was  also  to  make  deliveries  to  whole- 
sale customers  and  to  retail  customers  who 
made  purchase  at  petitioner's  store. 

[5]  We  think  the  evidence  suflJcient  to  Jus- 
tify the  findings  and  to  show  that  the  rela- 
tion existing  between  petitioner  and  applicant 
was  that  of  employer  and  employ^ 

Tbe  award  is  affirmed. 

We  concur:  BDRNBTT,  J. ;  HART,  J. 


BBNNING  V.  SUPERIOR  COURT  OF  CAL- 
IFORNIA IN  AND  FOR  SACRAMENTO 
COUNT!  et  al.     (Civ.   1692.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    July  10,  1917.    Rehearing  Denied 
by  Supreme  Court  Sept.  6,  I9l7.) 

1.  exbcutors  aun  aominigtratobs  16=3613(9) 
— Ordeb  Settlino  Final  Account  and  Db- 

CBEEINa       DiSTBIBUTlOH— JUDGMEJJT— StaT- 

tJTES. 

Under  Code  Civ.  Proc.  §  1637,  providing 
that  the  settlement  of  an  executor's  account  and 
its  allowance  by  the  court  is  conclusive,  etc., 
and  section  1666,  providing  that  in  the  order 
or  decree  o£  distribution  the  court  must,  name 
the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled,  etc.,  the  court's 
order  settling  the  final  account  of  an  administra- 
tor, and  decreeing  distribution  of  the  estate,  is 
placed  upon  the  same  footing  as  an  ordinary 
judgment  in  a  civil  action. 

2.  JCDOMENT     ®3»336— NUIXIFIOATION— STAT- 

T7TB. 

A  judgment  can  be  nullified  by  the  court 
which  rendered  it  only;  First,  on  motion  for 
new  trial ;  second,  by  a  motion  nnder  Code  Civ. 
Proc.  g  473,  where  the  Judgment  is  inadvertently 
made  and  where  application  is  made  to  set  it 
aside  within  six  mouths;  third,  by  motion 
therefor  at  any  time  where  the  judgment  is  void 
on  its  face,  and,  fourth,  by  an  independent  suit 
in  equity  where  the  judgment  is  regular  on  its 
face,  but  extrinsically  void  for  want  of  jurisdic- 
tion or  by  reason  of  fraud  or  mistake. 

3.  EXECUTOBS  AND  Admimstbatobs  <g=>509(3) 

—Final  Settlement— Coebection  bt  Ap- 
peal. 
Where   the   petition    for  settling   the   final 
Recount  of  an  administrator  and  for  decree  of 


^s>For  otber  casm  iM  same  topic  and  KET-NCMBER  Is  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


292 


16T  PACIFIC  RBPORTEB 


(Gal. 


distribation  alleged  and  the  court  found  that  all 
claims  against  the  estate  had  been  paid,  the 
court's  adjudication  of  the  fact  of  payment  of 
all  claims,  if  wrong,  was  merely  erroneous,  and 
subject  to  correction  on  appeal,  but  not  by  mo- 
tion to  vacate  the  court's  order  by  an  unpaid 
claimant's  assignee. 

4.  ExECtrroBB  and  Administrators  9c9513(1) 
— FiNAi,  Sbttuembnt— False  Tkstimonx— 
Correction  by  Appeal. 

If  false  testimony  was  presented  to  the 
court  at  hearing  of  petition  for  settling  an  ad- 
ministrator's account  and  for  decree  of  distribu- 
tion, and  the  court  based  its  decision  settling 
the  account  and  decreeing  distribution  on  such 
testimony,  the  judgment  was  duly  made,  and 
must  stand  unless  an  appeal  is  taken. 

5.  Executors  aitd  ADiamsTRATORS  ^=» 
513(11)— Adhiristbatob's  Account— Omis- 
sion OF  Claim— Remedy  of  Claimant. 

If  the  superior  court's  order  settling  an  ad- 
ministrator's account  is  not  conclusive  as  to  a 
claimant  in  consequence  of  the  claim  not  hay- 
ing been  included  therein,  claimant  should  peti- 
tion the  court  for  an  order  directing  the  ad- 
ministrator to  pay  her  claim,  and,  should  the 
court  refuse  such  order,  she  may  appeal  un- 
der Code  Civ.  Proc.  t  963,  subd.  3. 

Petition  for  writ  of  mandate  by  Anna 
Bennlng  against  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
Sacramento  and  Peter  J.  Shields,  Judge. 
Order  to  show  cause  discharged,  and  writ 
denied. 

Thomas  B.  Leeper,  of  Sacramento,  for  pe- 
titioner. Elliott  &  Atkinson,  of  Sacramento, 
for  respondents. 

BURNETT,  J.  This  is  a  petition  for  writ 
of  mandate  to  compel  the  superior  court  In 
and  for  the  county  of  Sacramento  and  the 
Judge  thereof  to  set  aside  an  order  settling 
the  final  account  of  the  administrator  and 
decree  of  distribution  in  the  matter  of  the  es- 
tate of  Manuel  S.  Nevis,  deceased. 

Petitioner  Is  the  assignee  of  Charles  Peter- 
son, a  creditor  of  said  estate.  Peterson  duly 
presented  his  claim,  which  was  allowed  by 
the  administrator  and  the  Judge  of  the  su- 
perior court,  for  $992.  Thereafter  the  ad- 
ministrator paid  petitioner  $607.61,  leaving 
a  balance  of  $331.13.  Thereafter,  and  upon 
the  15th  day  of  October,  1913,  the  adminis- 
trator filed  a  final  account  of  the  administra- 
tion of  said  estate,  accompanied  by  a  report 
and  petition  for  distribution,  wherein  it  was 
alleged,  among  other  things,  that  all  the 
"debts  of  said  deceased,  expenses  of  adminis- 
tration, etc.,  have  been  fuUy  paid,"  and  that 
said  estate  was  ready  for  distribution.  Aft- 
er notices  had  been  duly  posted  as  required 
by  law,  stating  that  said  account  was  for 
final  settlement,  a  hearing  was  had,  and  upon 
evidence  being  taken  in  support  of  the  aUega- 
timis  of  said  report  and  petition,  an  order 
was  made  settling  said  account  as  the  final 
account  in  said  estate  and  finding  that  all 
debts  of  the  estate  had  been  paid,  and  a  de- 
cree of  distribution  was  made  and  entered. 
Said  final  account  and  order  made  no  mention 


of  the  balance  still  unpaid  to  the  petitioner 
herein. 

Afterwards,  on  the  6th  day  of  December, 
1916,  petitioner  filed  a  petition,  subsequently 
amended,  in  said  superior  court  in  the  matter 
of  said  estate,  whereby  she  sought  to  set 
aside  said  decree  of  distribution,  claiming 
that  she  had  received  no  notice  of  the  settle- 
ment of  said  final  account  and  petition  for 
final  distribution  until  July,  1916;  that  she 
had  been  prompted  to  make  no  Inquiry  be- 
cause of  promises  of  Emma  Nevis,  wife  of 
the  deceased,  that  no  settlement  nor  distribu- 
tion would  be  made  of  said  estate  until  S^)- 
tember,  1916,  and  that  petitioner  would  be 
fully  paid. 

Upon  a  demurrer  being  interposed  to  said 
petition  by  the  distributees  of  said  estate 
and  argument  had,  the  said  superior  court 
denied  the  said  petition  to  set  aside  the  final 
decree  of  distribution,  upon  the  ground  that 
the  decree  of  distribution  and  the  order  set- 
tling the  final  accotmt  had  become  final  and 
conclusive  against  said  petitioner.  Petition- 
er claims  that,  since  the  account  did  not  in- 
clude her  unpaid  claim,  it  is  not  final  nor 
conclusive  as  to  her,  and  that  she  Is  enti- 
tled to  have  it  set  aside. 

The  sole  question  for  consideration  Is, 
therefore,  whether  the  petitioner  here  is  en- 
titled to  an  order  of  the  said  superior  court 
setting  aside  the  order  settling  the  final  ac- 
count and  the  decree  of  distribution  thereto- 
fore made  in  the  matter  of  the  estate  of  Man- 
uel S.  Nevis,  deceased. 

As  to  the  force  and  effect  of  the  order 
settling  the  final  account  and  decree  of  dis- 
tribution made  by  the  court  of  the  estate  of 
the  decedent,  the  statute  itself  is  plain  and 
conclusive.  As  to  the  former,  section  1637 
of  the  Code  of  Civil  Procedure  provides: 

"The  settlement  of  the  account  and  the  al- 
lowance thereof  by  the  court,  or  upon  appeal, 
is  conclusive  against  all  perscms  in  any  way 
interested  in  the  estate,  saving,  however,  to  aU 
persons  laboring  under  any  legal  disability,  thar 
right  to  move  for  cause  to  reopen  and  exam- 
ine the  account,  or  to  proceed  by  action  against 
the  executor  or  administrator,  either  individual- 
ly or  upon  his  bond,  at  an^  time  before  final 
distribution ;  and  in  any  action  brought  by  any 
such  person,  the  allowance  and  settlement  of 
the  account  is  prima  fade  evidence  of  its  cor> 
rectness." 

And  as  to  the  decree  of  distribution  we  find 
this  language  in  section  1666  of  the  same 
Code: 

"In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled,  and  such  persons 
may  demand,  sue  for,  and  recover  their  respe(^ 
tive  shares  from  the  executor  or  administrator, 
or  any  person  having  the  same  in  possession. 
Such  order  or  decree  is  conclusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees,  subject 
only  to  be  reversed,  set  aside,  or  modified  on 
appeal." 

[1]  These  provisions  simply  mean  that  the 
order  settling  the  final  account  and  decree- 
ing distribution  of  the  estate  is  placed  upon 
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fbe  same  fooUng  as  an  ordinary  Judgment  In 
a  civil  action.  In  support  of  this  statement, 
authority  la  hardly  needed,  but  we  may  refer 
to  the  carefully  considered  case  of  Bacon  v. 
Bacon,  150  Cal.  477  on  page  488,  89  Pac.  317, 
on  page  320,  wherein,  In  reference  to  section 
1660.  supra,  It  Is  said: 

"The  provision  may  reasonably  be  interpreted 
to  mean  no  more  .than  that  the  decree  of  dis- 
tribution should  have  the  same  force  and  effect 
as  other  final  judgments;  that  is  to  say,  that 
it  should  not  be  subject  to  collateral  attack,  but 
only  to  direct  attack  on  appeal,  or  as  otherwise 
provided  by  law." 

The  orders  settling  the  final  account  and 
decreeing  the  distribution  of  the  estate  In 
the  present  Instance,  It  may  be  said,  are  a 
part  of  the  same  document,  and  really  consti- 
tute one  judgment  of  the  court,  and  we  will 
therefore  so  treat  it  In  this  opinion. 

[21  It  cannot  be  doubted  that  a  judgment 
can  be  nnlllfled  by  the  court  which  rendered 
it  only:  First,  on  motion  for  a  new  trial; 
second,  by  a  motion  under  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure, 
where  the  judgment  is  Inadvertently  made, 
and  where  application  is  made  to  set  It  aside 
within  six  months ;  third,  by  motion  therefor 
at  any  time  where  the  judgment  is  void  on 
Its  face;  fourth,  by  an  independent  suit  in 
equity  where  the  judgment  is  regular  on  Its 
lace,  but  extrlnslcaUy  void  for  want  of  juris- 
diction, or  by  reason  of  fraud  or  mistake. 
In  the  case  at  bar  no  motion  for  a  new  trial 
was  or  could  be  made.  No  application  was 
made  under  the  provisions  of  section  473  to 
have  the  Judgment  set  aside,  the  motion 
herein  having  been  made  more  than  three 
years  after  the  judgment  was  entered,  and 
upon  an  entirely  different  ground  from  those 
contemplated  by  the  section.  The  Judgment 
is  not  void  on  its  face;  on  the  contrary,  it 
is  made  to  appear  that  the  court  had  juris- 
diction of  the  person  and  Jurisdiction  of  the 
subject-matter.  The  statutory  requirements 
as  to  notice  to  be  given  preliminary  to  the 
settlement  of  the  final  account  and  to  the 
order  decreeing  the  distribution  of  the  es- 
tate were  strictly  compiled  with;  in  fact, 
there  Is  no  contention  of  the  lack  of  Jurisdic- 
tion on  the  part  of  the  court  to  decree  said 
settlement  and  distribution.  And  likewise 
this  is  not  an  independent  suit  In  equity  to 
set  aside  said  judgment  on  any  of  the  grounds 
that  are  cognizable  in  equitable  proceedings. 
It  is  quite  apparent,  therefore,  that  petitioner 
has  not  brought  herself  within  any  of  the 
recognized  methods  of  procedure  whereby 
said  Judgment  of  the  court  could  be  legally 
avoided  or  nullified.  Upon  reflection  the 
proposition  seems  so  clear  and  uncontroverti- 
ble that  further  consideration  seems  hardly 
to  be  demanded. 

[3]  Indeed,  the  only  error  complained  of, 
as  far  as  the  action  of  the  court  below  is 
concerned,  was  that  the  decree  was  made  be- 
fore all  the  claims  aj^inst  the  estate  had 
been  paid,  and  was  therefore  made  premature- 
ly and  without  authority  of  law.    Conceding 


this  to  be  true,  nevertheless  the  petition  for 
settling  the  final  account  and  for  decree  of 
distribution  alleged,  and  the  court  found,  that 
all  claims  against  the  estate  had  been  paid. 
The  court  therefore  having  adjudicated  this 
fact  In  a  matter  wherein  it  had  Jurisdiction, 
its  adjudication.  If  wrong,  was  merely  er- 
roneous sind  subject  to  correction  on  appeaL 

[♦]  If  false  testimony  was  presented  at 
the  hearing,  and  if  upon  such  testimony  the 
court  based  its  decision,  nevertheless  the 
Judgment  was  duly  made,  and  must  stand  un- 
less an  appeal  Is  made  therefrom.  A  similar 
question  to  that  involved  herein  was  present- 
ed in  the  case  of  Smith  t.  Jones  (Sup.)  163 
Pac.  890,  wherein  a  false  return  of  the  serv- 
ice of  summons  upon  the  defendant  had  been 
made,  and  upon  such  false  return  the  court 
below  gave  Judgment  by  default.  More  than 
one  year  after  the  entry  of  the  judgment,  the 
defendant  appeared  and  moved  to  vacate  It 
upon  the  ground  that  he  had  never  been  serv- 
ed with  summons,  and  therefore  that  the 
court  had  never  acquired  jurisdiction  over  his 
person,  and  that  the  Judgment  was  conse- 
quraitly  void.  The  court  granted  the  motion 
and  vacated  the  judgment.  The  plaintiff  ap- 
pealed to  the  Supreme  Court,  where  the  or- 
der was  reversed  upon  the  ground  that  the  su- 
perior court  was  without  authority  to  vacate 
its  Judgment  by  motion  therefor  made  more 
than  one  year  after  the  rendition  thereof, 
though  the  court  in  the  first  Instance  had  no 
Jurisdiction  to  render  judgment  in  conse- 
quence of  the  failure  to  serve  the  defendant 
with  summons.  In  the  opinion  in  that  case 
it  was  said: 

"Under  the  views  expressed,  the  motion  of 
respondent  to  set  aside  the  judgment  was  made 
too  late,  and  for  that  reason  the  court  had  no 
power  to  make  the  order.  Under  such  circum- 
stances the  respondent  is  required  to  seek  what- 
ever relief  he  is  entitled  to  through  an  inde- 
pendent action  in  equity  to  set  aside  the  judg- 
ment for  want  of  jurisdiction  in  the  court  to 
pronounce  it.  Brackett  v.  Banegas,  116  Cal. 
278  [48  Pac.  90,  58  Am.  St.  Rep.  1641;  Parsons 
v.  Weis,  144  Cal.  410  [77  Pac.  1007]." 

In  that  case,  it  is  to  be  observed,  there 
was  an  entire  lack  of  Jurisdiction  to  enter 
Judgment  by  reason  of  a  failure  of  service, 
a.nd  hence  In  that  particular  there  was  stron- 
ger reason  for  setting  aside  the  judgment  than 
In  the  case  at  bar.  Herein,  as  We  have  seen, 
there  was,  at  most,  a  mere  error,  an  incor- 
rect conclusion  of  law,  or  Incorrect  finding 
of  fact  which  could  not  operate  to  invalidate 
the  Judgment  except  by  regular  proceedings 
taken  ux>on  appeal,  so  that  in  the  present  in- 
stance a  motion  to  vacate  would  not  lie  at  any 
time.  It  is  undoubtedly  true  that  the  su- 
perior court  sitting  in  probate  is  one  of  gen- 
eral power,  and  where  It  has  acquired  Juris- 
diction as  in  the  present  case  by  proper  ap- 
plication and  notice,  its  decree  rendered 
therein  is  not  void  because  of  errors  commit- 
ted in  the  exercise  of  Its  jurisdiction,  and  the 
validity  of  Its  judgment  cannot  be  questioned 
in  a  proceeding  like  this.  Crew  v.  Pratt,  119 
CaL  131,  51  Pac.  44;  BsUte  of  Bette,  171  CaL 
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683,  153  Pac.  949.  In  view  of  saUl  provisions 
of  the  statute  and  tbe  familiar  decisions  of 
the  courts,  we  are  entirely  satisfied  that  no 
reason  exists  for  directing  the  lower  court 
to  set  aside  its  order  and  decree. 

[S]  Assuming  that  said  order  settling  the 
administrator's  account  is  not  final  and  con- 
clusive as  to  the  petitioner  in  consequence  of 
said  claim  not  having  been  included  therein, 
then  it  would  follow  that  petitioner  is  not 
injured  thereby.  In  that  event  her  remedy 
would  be  to  petition  the  probate  court  for  an 
order  directing  the  administrator  to  pay  her 
claim,  and  should  tbe  court  refuse  to  make 
such  an  order,  she  may  appeal  therefrom  un- 
der the  provisions  of  subdivision  3  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure.  Or 
If  petitioner  relies  upon  extrinsic  fraud,  as 
is  imperfectly  intimated  in  her  petition,  she 
must  institute  an  action  in  equity  to  set  aside 
said  Judgment,  as  we  have  hereinbefore  in- 
dicated. 

We  should  properly  confine  ourselves  strict- 
ly to  the  petition  that  Is  before  us,  and  not 
anticipate  any  future  proceedings  that  may 
be  taken  by  petitioner.  We  will  not,  there- 
fore, enter  upon  a  consideration  of  respond- 
ents' earnest  contention  that  petitioner  seeks 
to  enforce  a  stale  demand  and  one  that  is 
entirely  destitute  of  merit. 

There  are  some  cases  cited  by  petitioner 
from  other  Jurisdicbions  apparently  lending 
some  countenance  to  her  contention.  They 
are  based,  however,  upon  different  statutory 
provisions  from  those  that  prevail  In  this 
state,  and  we  deem  specific  notice  of  them  In- 
advisable. 

The  order  to  show  cause  is  discharged,  and 
the  writ  denied. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


CLEMENS  V.  GREGG  et  al.     (Civ.  166a) 
(DiBtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    July  5,  1917.) 

1.  Attobnet  and  Client  ®=>86— Adthomty 
OF  Attobnkt — Aobegme.ni  as  to  Appeal — 
PowEB  OF  Attorneys. 

A  stipulation  entered  into  between  the  at- 
torneys of  parties  to  an  action  to  foreclose  a 
trust  deed,  as  to  conditions  upon  which  decree 
of  foreclosure  and  sale  may  be  entered,  and 
waivinK  all  right  of  appeal  therefrom,  is  bind- 
ins  on  parties  within  Code  Civ.  Proc.  S  283,  pro- 
viding that  an  attorney  shall  have  authority  to 
bind  his  client  to  any  steps  of  an  action  by 
agreement  filed  with  clerk,  etc. 

2.  Attobnet  and  Cuent  €=s>86— Authoritt 
TO    Enter    into   STiPULAtioNS  —  Pbesump- 

TIONS. 

A  stipulation  between  attorneys  is  presumed 
to  have  been  authorized  by  client  where  he  rec- 
ognizes its  validity  by  acting  under  it  or  ac- 
quiescing in  action  under  it  for  nearly  four 
years. 

8.   STIPtTLATIONS    «=>9— FlUNG — STATUTE. 

Stipulation  is  agreement  filed  with  derk 
within  meaning  of  Code  Civ.  Proc.  g  283,  though 
it  is  not  filed  until  long  after  being  entered  into,  1 


though  before  decree  is  entered  pursuant  to  it, 
where  no  one  is  injured  by  delay. 

4.  Appeal  and  E^bob  €=>  125— Decisions  Ap- 
pealable—"Consent  Decbgk" — What  Es- 
sential to. 

A  decree  is  by  consent  within  rule  that  such 
decree  is  not  appealable,  where  stipulation  pur- 
suant to  which  it  is  entered  provides  that  it 
shall  be  entered  upon  determination  of  rights 
of  certain  parties,  though  decree  as  entered  de- 
parts from  form  of  decree  settling  those  rights 
agreed  upon,  where  appellant's  rights  are  not 
injuriously  affected  thereby. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EHrst  and  Second  Series,  Consent 
Decree.] 

5.  Stipulations  fi=>9  —  Filing  —  Effect  of 
Delat. 

Mortgagor  is  not  injured  by  delay  in  filing 
stipulation  entered  into  between  parties  to  ac- 
tion to  foreclose  trust  deed  providing  for  lower 
rate  of  interest  after  decree  entered  than  before, 
where  entering  of  decree  did  not  depend  on  act 
of  filing. 

6.  Appeal  and  Ebbob  ^s>125  —  Review  — 
"Consent  Decree." 

A  decree  of  foreclosure  entered  into  pursu- 
ant to  stipulation  is  a  consent  decree,  notwith- 
standing the  stipulation  left  the  amount  due  on 
notes  undetermined  becanse  time  of  entering 
decree  is  uncertain,  where  it  pointed  out  how 
amount  is  to  be  ascertained. 

7.  Mobtoaqes  <8=»575— Fobeclobube— Effbot 
OF  Appkai^— Stay— Waiveb— Stipulation. 

Where,  by  stipulation  entered  into  in  fore- 
closure suit,  appeal  from  decree  of  foreclosure, 
and  supplemental  decree  of  sale  is  waived,  tak- 
ing of  appeal  from  decree  of  foreclosure  does 
not  stay  proceedings  on  decree  so  as  to  prevent 
court  from  entering  supplemental  order  of  sale. 

8.  MOBTGAGES  ®=»494— FoBECLOSURE  BY  AC- 
TION—DECREE— NATURE  AND  Essentials. 

Decree  determining  trust  deed  to  be  first  lien 
on  property  and  amount  due  on  notes  secured 
thereby,  directing  sale  of  property  after  ex- 
piration of  time  for  redemption  and  application 
of  proceeds,  barring  equity  of  redemption,  pro- 
viding for  letting  purchasers  into  possession  and 
for  deficiency  judgment,  contains  all  the  ele- 
ments necessary  in  decree  of  foreclosure  of  mort- 
gage. 

9.  Mobtoaqes  ®=»575  —  Foreclosure— Stat 
OF  Pboceedings— Necessity  fob  Undebtak- 
INO — Mobtgaob  Fobeclosuke. 

Where  a  trust  deed  provides  for  foreclosure 
after  condition  broken  and  right  of  redemption 
and  stipulation  between  parties  to  action  to  fore- 
close it,  and  decree  entered  pursuant  thereto, 
gives  full  statutory  period  for  redemption,  appeal 
by  maker  of  trust  deed  in  possession  from  de- 
cree foreclosing  it  does  not  stay  proceedings 
thereunder  unless  written  undertaking  is  execut- 
ed as  provided  by  Code  Civ.  Proc.  S  945,  since 
the  instrument  was  by  consent  of  all  parties  con- 
verted into  and  foreclosed  as  mortgage. 

Appeal  from  Superior  Court,  Inyo  County; 
Wm.  D.  Dehy,  Judge. 

Action  by  Barle  Clemens  against  Welling- 
ton Gregg,  Jr.,  as  trustee,  and  others.  From 
judgment  adverse  to  them,  tbe  plaintiff  and 
the  Keane-Wonder  Mining  Company  appeaL 
AfiBrmed. 

Gavin  McNab,  R.  P.  Henshall,  and  Oliver 
B.  Wyman,  all  of  San  Francisco,  for  appel- 
lants. Morrison,  Dunne  &  Brobeck,  of  San 
Francisco,  Geo.  S.  Green,  of  Reno,  Nev.,  John 
B.  Cliiyberg,  of  San  Francisco,  and  Mack  & 
Green,  of  Reno,  Nev.,  for  respondents. 
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cmPMAN,  P.  J.  The  statement  of  the 
case  by  appellants  and  respondents  In  their 
respective  briefs  does  not  differ  materially. 
We  have  followed  that  of  the  respondents 
mainly. 

On  April  13,  1909,  the  plaintiff  herein 
brought  suit  against  Wellington  Gregg,  Jr., 
as  trustee,  under  a  trust  deed  made  to  se- 
cure certain  notes  of  the  Keane- Wonder  Com- 
pany given  to  the  Francis  Mohawk  Company 
and  James  F.  Peck,  to  enjoin  a  sale  of  the 
property  therein  described  under  an  adver- 
tisement In  execution  of  the  power  of  sale 
contained  In  such  trust  deed,  and  for  an  ac- 
counting for  moneys  received  and  paid  on  ac- 
count of  Indebtedness,  and  for  other  relief. 
A  preliminary  Injunction  was  Issued  prohib- 
iting the  trustee  from  making  a  sale  of  the 
property.  The  defendant  Francis  Mohawk 
Mining  &  Leasing  Company  filed  Its  answer 
and  cross-complaint  in  which  It  claimed  that 
it  owned  the  notes  given  to  it  by  the  Keane- 
Wonder  Mining  Company,  and  alleged  that 
the  same,  together  with  certain  notes  given 
to  James  F.  Peck,  were  secured  by  a  mort- 
gage or  trust  deed  covering  all  the  property 
of  the  Keane-Wonder  Mining  Company.  It 
claimed  that  the  lien  thus  created  was  valid 
and  enforceable  and  prayed  a  foreclosure  of 
the  tru.st  deed  under  the  equitable  powers  of 
the  court. 

The  defendant  Benjamin  11.  Tatem  who 
had  succeeded  to  the  rights  of  James  F.  Peck, 
filed  his  answer  and  set  forth  his  right  of 
security  under  the  trust  deed  in  question, 
and  prayed  that,  if  the  same  be  foreclosed, 
such  foreclosure  should  also  be  in  his  in- 
terest. 

Plaintiff  had  alleged  In  his  complaint  that 
Frank  L.  Wildes,  as  receiver  of  the  State 
Bank  &  Trust  Company  of  Nevada,  claimed 
to  be  the  equitable  owner  of  the  notes  exe- 
cuted by  the  Keane-Wonder  Mining  Company 
to  the  FMncls  Mohawk  Mining  Company; 
that  the  Keane-Wonder  Mining  &  lyeasing 
Company  was  uncertain  as  to  the  ownership 
of  these  notes,  and  desired  that  the  question 
be  determined  before  it  paid  any  money 
thereon. 

A\'hlle  the  pleadings  were  In  this  condition, 
all  the  then  parties  to  the  suit,  by  their 
respective  attorneys,  entered  into  two  stipu- 
lations, for  the  purpose  of  settling  all  mat- 
ters of  controversy  between  them,  and  of 
giving  the  Keane-Wonder  Mining  Company 
the  opportunity  to  liquidate  its  indebtedness 
In  whole  or  In  part,  by  the  operation  of  Its 
mining  properties.  In  the  first  stipulation 
It  was  recited  that  Wildes,  as  receiver,  had 
been  made  a  party  to  th4  suit  "with  the  par- 
pose  and  object  that  hla  claim,  if  any,  to 
said  promissory  notes  or  the  money  due 
thereon,  or  the  Indebtedness  represented 
thereby,  should  be  fully  and  finally  determin- 
ed."   The  stipulation  th^  proceeded: 

"Now,  therefore,  In  consJileration  of  the  prem- 
ises and  for  the  purpose  of  enabling  the  said 
Keane-Wonder  Mining  Company  to  pa;  its  said 


indebtedness,  and  of  enabling  itx  creditors  to  re- 
ceive payment  thereof  as  speedily  as  possible, 
and  to  avoid  further  litigation  and  expense  of  all 
parties  thereto,  and  to  hnally  determine  this  lit'  - 
igation,  it  is  hereby  stipulated  and  agreed,"  etc. 

It  is  also  provided  that  the  Keane-Wonder 
Mining  Company  should  pay  monthly  to  A. 
L.  Meyerstein,  as  trustee,  the  net  proceeds 
of  the  operation  of  Its  mines  which  should 
accrue  from  the  Ist  day  of  November,  1900, 
to  be  held  by  Meyerstein  as  trustee  until  It 
should  be  determined  whether  Wildes,  as 
receiver,  or  the  Francis  Mohawk  Mining 
Company,  was  entitled  to  the  same,  and,  upon 
such  determination  being  reached,  to  pay 
over  this  one-fourth  to  Tatem  and  three- 
fourths  to  the  party  thus  found  to  be  enti- 
tled thereto ;  the  amount  when  paid  over  to 
the  respective  parties  to  be  credited  on  the 
notes  belonging  to  the  respective  parties  as 
of  the  date  of  such  payment.  It  then  provided 
how  the  net  proceeds  should  be  determined, 
provided  for  the  Infection  of  the  mice's 
operation,  records  and  books  of  the  company, 
and  made  further  provisions  Immaterial  to 
the  questions  now  before  the  court.  It  final- 
ly provided,  however,  that  all  proceedings  In 
the  action  between  the  parties  to  the  stipu- 
lation should  be  stayed  so  long  as  such  net 
proceeds  were  deposited  with  Meyerstein, 
"until  the  question  as  to  the  ownership  of  the 
indebtedness  represented  by  the  notes  given 
to  the  Francis  Mohawk  Mining  Company  is 
finally  decided,  and  It  is  finally  determined 
whether  the  same  belong  to  Frank  L.  Wildes, 
as  receiver  of  the  State  Bank  and  Trust 
Company,  or  said  Meyerstein,  as  receiver  of 
the  Francis  Mohawk   Mining  Company." 

This  stipulation  was  preliminary  to  anoth- 
er entered  into  on  the  same  day  settling  all 
questions  and  controversies  between  the  par* 
ties.    It  recites: 

"Whereas,  it  is  the  desire  and  purpose  of  all 
the  parties  to  this  action  to  compromise  and  set- 
tle all  issues  involved  herein  between  them  and 
to  permit  the  Keane-Wonder  Mining  Company 
to  liquidate  its  indebtedness  out  of  the  net  pro- 
ceeds of  its  property,  if  possible,  and  to  avoid 
any  interruption  of  its  own  management  of  said 
property  or  the  sale  thereof." 

It  then  recites  the  execution  of  the  prelim- 
inary stipulation  above  noted,  and  provides 
that  the  second  stipulation  was  entered  into 
in  consideration  of  such  compromise  and  set- 
tlement, for  the  purpose  of  carrying  the  same 
Into  effect  and  fully  perfecting  the  Intention 
of  the  iwrties.  It  provides  that  there  Is  due 
to  the  owners  of  the  Francis  Mohawk  Min- 
ing ft  Leasing  Company's  nates  the  amount 
thereof,  and  to  Benjamin  H.  Tatem,  the 
amoimt  of  the  notes  given  to  Peck;  that  a 
decree  of  foreclosure  should  be  entered  after 
such  litigation  between  Wildes  and  the  Fran- 
cis Mohawk  Mining  &  Leasing  Company  had 
been  settled,  and  such  decree  should  find 
that  there  was  due  Wellington  Gregg,  as 
trustee,  under  the  deed,  $500  as  his  compen- 
sation as  trustee  and  $S0O  for  his  attorney's 
fees,  and  provided: 
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"Which  by  the  terms  of  said  decree  shall  be 
paid  out  of  the  first  monthly  net  proceeds  of 
the  mines  of  the  Keane-Wonder  Mining  Com- 
pany next  accruing." 

It  then  provides  that  It  should  be  deter- 
mined by  said  decree  that  the  trust  deed 
was  a  valid  and  enforceable  obligation,  and 
that  the  owners  of  the  notes  should  have  and 
be  given  the  first  Hen  upon  all  the  property 
of  the  Eeane-W'onder  Mining  Company  as 
described  in  the  trust  deed,  for  the  payment 
of  aU  moneys  due  thereon;  that  the  deed  of 
trust  be  foreclosed  in  equity  on  behalf  of  the 
owners  of  the  notes,  and  that  such  owners 
should  be  entitled  to  a  sale  of  all  and  singu- 
lar the  property  of , the  Keane-Wonder  Mining 
Company  described  In  the  deed  or  so  much 
thereof  as  might  be  necessary  to  fully  liqui- 
date the  Indebtedness.    It  then  recites: 

"Thus  finally  settling  and  determining  aU  mat- 
ters of  issue  in  this  case  between  the  parties  to 
this  stipulation." 

It  further  ^ovlded  that  no  order  of  sale 
of  the  property  of  the  Keane-Wonder  Mining 
Company  should  be  made  at  the  time  of  the 
entry  of  such  final  decree,  but  that  the 
Keane-Wonder  Mining  Company  should  have 
the  right  to  pay  the  amount  found  due  by  the 
decree,  in  the  way  and  manner  described  in 
the  stipulation;  that  the  court  in  granting 
the  decree  should  especially  retain  Jurisdic- 
tion, and  if  the  Keane-Wonder  Mining  Com- 
pany did  not  fully  pay  the  amount  so  found 
due,  the  court  should  enforce  the  decree  and 
make  its  terms  effective  by  thereafter  enter- 
ing a  supplementary  decree  or  order  that  all 
property  described  in  the  deed  of  trust,  or  so 
much  thereof  as  might  be  necessary,  be  sold 
in  the  same  manner  as  mortgaged  property 
under  a  decree  of  foreclosure,  and  that  the 
Keane-Wonder  Mining  Company  might  have 
one  year  after  the  sale  to  redeem  the  proper- 
ty. It  provided  the  method  whereby  the 
Keane-Wonder  Mining  Company  should  pay 
the  amount  found  due  under  the  decree,  and 
further  provided  that  no  order  of  sale  should 
be  entered  so  long  as  the  Keane-Wonder  Min- 
ing Company  should  deposit  monthly  the 
not  proceeds  of  the  mine  to  the  credit  of  the 
owners  of  the  notes,  that  company  agreeing 
that  the  total  net  proceeds  for  any  six  con- 
tinuous months  should  be  $15,000;  that  If 
the  $15,000  was  not  paid  every  six  months, 
the  owners  of  the  notes  might  apply  to  the 
court  for  an  order  of  sale  of  all  the  property 
described  in  the  trust  deed.  The  stipulation 
made  a  further  provision  that,  if  at  any 
time  the  owners  of  the  notes  should  claim 
that  the  Keane-Wonder  Mining  Company  was 
not  in  good  faith  paying  monthly  to  the  bank 
siich  proceeds,  and  should  claim  the  right  to 
apply  to  the  court  for  an  order  of  sale,  then 
they  should  give  the  parties  to  the  stipula- 
tion 20  days'  notice  previous  to  such  applica- 
tion, and  said  court  should  determine  the 
question.  It  further  provided  for  a  release 
of  all  injunctions,  bonds  and  securities.  It 
was  further  "stipulated  and  agreed  that  each 


and  all  of  the  parties  hereto  hereby  directly 
and  distinctly  waive  any  and  all  rights  of 
appeal,  not  only  from  the  original  decree 
herein  provided  for,  but  from  any  supplemen- 
tal decree  or  order  which  may  be  necessary 
to  be  made  and  entered  by  said  court  under 
the  terms  of  this  stipulation."  A  form  of 
the  decree  of  foreclosure  was  attached  to  the 
stipulation. 

After  the  execution  of  these  two  stipula- 
tions Wildes  appeared  In  the  case  and  filed 
his  finswer  to  the  complaint,  and  also  Joined 
therewith  a  cross-bill  setting  forth  his  rights 
as  receiver  to  the  notes  given  by  the  Keane- 
Wonder  Mining  Company  to  the  Francis  Mo- 
hawk Mining  Company.  This  answer  and 
cross-complaint  was  amended,  and,  after  such 
amendment,  the  Francis  Mohawk  Mining 
Company  filed  its  answer  to  such  cross-bill. 

While  it  Is  true  that  Wildes,  in  his  croas- 
complaint,  asked  for  an  accounting  from  de- 
fendant Benjamin  H.  Tatem,  and  sought  to 
recover  Judgment  against  the  Francis  Mo- 
hawk Mining  &  Leasing  Company  for  the 
amount  of  money  which  might  have  been 
wrongfully  paid  to  it  by  the  Keane-Wonder 
Mining  Company,  such  proceedings  were 
thereafter  had  in  court  that  Wildes  waived 
his  claim  for  an  accounting  against  Tatem, 
settled  all  controversies  between  himself  and 
the  Francis  Mohawk  Mining  &  Leasing  Com- 
pany, and  became  the  owner  of  one-fifth  of 
the  indebtedness  held  by  the  Francis  Mohawk 
Mining  Company.  This  was  in  strict  accord 
with  the  stipulation,  and  the  Judgment  is  not 
in  question  here.  This  settlement  Is  disclosed 
by  the  stlpnlatlon  between  the  attorneys  for 
Wildes  as  receiver  and  the  attorneys  of  the 
Francis  Mohawk  Mining  &  Leasing  Company, 
dated  January  16,  1814,  and  the  Interlocutory 
decree  entered  by  the  court  on  the  24th  day 
of  January,  1914.  All  controversies  between 
Wildes  as  receiver  and  the  Francis  Mohawk 
Mining  &  Leasing  Company  having  been 
settled  by  tlie  above  Interlocutory  decree,  ap- 
plication was  made  for  a  decree  of  fore- 
closure, as  provided  for  in  the  stipulation  of 
November  6,  1909.  This  decree  was  duly  en- 
tered by  said  court  on  the  26th  day  of  June, 
1914,  and  from  this  decree  plaintiff  and  the 
Keane-Wonder  Mining  Company  filed  a  no- 
tice of  appeal  on  July  23,  1914. 

On  April  14,  1914,  the  owners  of  the  notes 
served  a  notice  of  motion  for  a  supplemental 
decree  or  order  of  sale  accompanied  by  a  pe- 
tition. Tills  motion  came  on  regularly  for 
hearing  on  the  6th  day  of  May,  1914,  and  the 
court  made  an  order  that  the  motion  should 
be  at  that  time  denied,  without  prejudice  to 
the  right  of  the  parties  to  renew  their  motion 
and  their  application  for  said  order  on  the 
26th  day  of  July,  1914,  or  at  such  time  there- 
after as  might  be  convenient  to  the  court, 
without  further  notice  of  the  motion.  On  tae 
4th  day  of  August,  1914,  the  motion  was  re- 
newed upon  the  original  and  a  supplemental 
petition,  and  the  application  came  on  for 
hearing  before  the  court  on  the  27th  day  ot 
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August,  1914.  Attorneys  for  the  plalntlfl  and 
the  Keane-Wonder  Mining  Company  appear- 
ed and  filed  demurrer  to  the  petitions,  which 
were  overmled.  They  then  filed  answers 
which  set  forth  certain  objections  to  the 
granting  of  the  application  of  whdch  counsel 
for  appellants  mentions  the  three  following: 

(a)  That  the  final  Judgment  conld  not  be 
enforced  for  the  reason  that  it  had  been  ap- 
pealed from  to  the  Supreme  Court,  and  that 
said  appeal  was  pending  and  undetermined; 

(b)  that  the  amount  of  the  Judgment  was 
over  $15,000  In  excess  of  what  was  due  from 
the  Keane-Wonder  Mining  Company  to  the 
Francis  Mohawk  Mining  Company,  according 
to  the  terms  of  the  stipulation;  (c)  that  the 
decree  was  void  on  its  face  for  the  reason  that 
it  was  entered  without  notice  to  any  one  pur- 
suant to  a  stipulation  of  compromise  and 
signed  by  the  attorney  for  the  parties  which 
they  were  without  authority  to  enter  into. 

After  filing  the  answers,  the  court  proceed- 
ed to  the  hearing  of  the  issues  then  raised 
and  made  an  order  that  the  sale  he  made  as 
prayed  for.    The  order  recites  that: 

"Upon  full  consideration  of  the  testimony, 
both  oral  and  documentary,  presented  and  gw- 
en  in  open  court  in  behalf  of  the  respective  par- 
ties, and  the  admission  of  the  attorney  and 
solicitor  for  the  plaintiff  and  the  defendant 
the  Keane-Wonder  Mining  Company,  made  in 
open  court,  the  court  now  finds  that  said  peti- 
tioners are  entitled  to  the  sale  of  all  and  singu- 
lar the  property,  rights,  and  privileges  describ- 
ed in  the  original  decree  of  foreclosure  duly 
made  and  entered  January  26,  1&14.  Now, 
therefore,  in  pursuance  of  the  exercise  of  the 
jorisdiction  of  this  court,  especially  reserved  in 
said  original  decree  of  foreclosure  and  as  sup- 
plemental to  said  decree,  it  is  hereby  ordered," 
etc. 

Appeals  were  also  taken  by  each  of  the 
appellants  from  this  order  ct  sale. 

Respondents  have  moved  the  court  to  dis- 
miss each  of  the  appeals  on  the  ground  that 
all  right  of  appeal  was  waived  by  the  stipula- 
tions under  which  the  decree  and  subsequent 
order  were  made.  The  following  is  the  pro- 
vision relied  upon: 

"It  is  hereby  further  stipulated  and  agreed 
that  each  and  all  of  the  .parties  hereto  hereby 
directly  and  distinctly  waive  any  and  all  rights 
of  appeal,  .not  only  from  the  oriBinal  decree 
herein  provided  for,  but  from  any  supplemental 
decree  or  order  which  may  be  necessary  to  be 
made  and  entered  by  said  court  under  the 
terms    of    this   stipulation." 

Concededly  both  the  original  decree  and  the 
order  of  sale  were  made  pursuant  to  the 
stipulations,  and  respondents  contend  that, 
having  thus  been  entered  with  the  consent 
of  appellants,  neither  the  decree  nor  order 
was  appealable  citing  Erlanger  r.  8.  P.  R.  R. 
Co..  109  Cal.  395,  42  Pac.  81,  and  Pacific  Pav- 
ing Co.  v.  Vlzellch,  1  Cal.  App.  281,  82  Pat 
82. 

"It  is  the  universal  rule,"  said  the  court,  in 
Hibernia  Savings,  etc,  Socy.  v.  Waymire,  152 
Cal.  286,  92  Pac.  645,  "that  a  judgment  or  or- 
der will  not  be  disturbed  on  an  appeal  prosecut- 
ed by  a  party  who  expressly  consented  to  the 
malting  thereof.  This  doctrine  is  established 
•  •  *  by  a  long  line  of  decisions  [citing  ca»- 
«s].    It  is  also  settled  in  this  state  tiiat,  where 


a  party  who  has  expressly  consented  to  and 
stipulated  for  the  making  of  a  certain  judg- 
ment or  order,  •  *  •  so  agreed  to  and  made 
in  pursuance  of  the  consent  and  stipulation, 
the  appellate  court  will  not  consider  the  appeal 
at  all,  but  will  dismiss  it  on  motion  in  that 
behalf  [citing  cases]." 

It  was  said,  in  the  Erlanger  Case,  supra: 
"A    judgment    under    stipulation    is   a    judg- 
ment by  consent." 

Appellants  advance  several  pnHWsltions  in 
answer  to  the  motion.    It  is  contended  that 
the  attorneys  who  signed  the  stipulation  (Ir 
eluding,  of  course,  themselves)  had  no  autbot 
ity  to  do  80.    Appellants  say: 

"If  this  decree  had  been  a  consent  decree 
if  in  open  court  the  parties  had  appeared  anu 
had  consented  to  the  entry  of  the  decree  appeal 
ed  from,  an  appeal  obviously  would  not  hav* 
Uid  from  it" 

It  is  nrged  that  this  was  not  a  consent  de 
cree,  because  the  terms  of  the  decree,  "in 
great  part,  were  left  thereafter  to  be  settled" ; 
for  example,  the  amonnt  due  on  the  notes  was 
left  blank  in  the  pnq)Osed  form  of  decree- 
Purthermore,  the  decree  was  "to  be  entered, 
tipon  certain  contingencies,"  as  shown  by  the 
following  provision  of  the  stipulation: 

"That  immediately  after  the  happening  of  any 
or  all  of  the  events  mentioned  in  the  attached 
stipulation  *  *  *  a  final  decree  of  foreclo- 
sure of  said  deed  of  trust  under  the  equity  of 
this  court  shall  be  duly  made  upon  the  stipu- 
lation," etc. 

It  is  farther  contended  that  the  stipula- 
tion or  agreement  is  not  within  the  purview 
of  section  283  of  the  Code  of  Civil  Procedure, 
which  provides  that  an  attorney  shall  have 
authority  to  bind  his  client  to  any  of  the 
steps  of  an  action  or  proceeding  "by  his 
agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  other- 
wise." 

[1,  2]  Upon  the  point  last  above  mentioned 
we  understand  the  law  to  be  that: 

The  attorney  is  the  "agent  of  the  client  for 
the  management  and  conduct  of  the  cause  while 
it  is  pending  before  the  court  for  determination, 
and,  as  such  agent,  he  has  authority  to  bind 
his  dient  ii^  all  matters  pertaining  to  the  con- 
duct and  management  of  the  suit.  *  *  *  As 
a  general  rule,  a  stipulation  of  the  attorneys 
will  be  presumed  to  have  been  authorized  by 
the  client,  as  well  in  order  to  uphold  the  action 
of  the  court,  as  for  the  protection  of  the  other 
party  to  the  stipulation ;  but  when  the  adverse 
party,  as  well  as  the  court,  is  aware  that  the 
attorney  is  acting  in  direct  opposition  to  his 
cUent's  instructions  or  wishes,  Uie  reason  of  the 
rule  ceases  and  the  court  ought  not  to  act  upon 
the  stipulation."  Knowlton  v.  Mackenzie,  110 
Cal.  1&,  188,  42  Pac.  580. 

In  the  present  case  no  sort  of  opposition 
was  Interposed  by  any  of  the  parties  to  the 
stipulations.  On  the  contrary,  appellant 
Keane-Wonder  Mining  Company  recognized 
their  validity  during  a  period  of  nearly  four 
years,  and  acted  under  the  stipulations  by 
payments  to  Meyerstein,  trustee  for  the  own- 
ers of  the  notes;  and  as  to  appellant  plalntlfl^ 
in  the  action,  a  stockholder  in  said  company, 
he  remained  passive,  making  no  move  to  have 
the  action  brought  to  a  final  hearing,  ap- 
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parently  acqulesdng  in  the  stipulations  as 
the  agreement  by  whicli  the  controTersy  waa 
to  be  settled. 

[3]  'Xbe  stipulations  were  not  filed  antil 
March  13,  1913,  over  three  years  after  they 
were  entered  into,  about  nine  months  before 
the  original  decree  was  entered.  This  was 
sufficient  compliance  with  section  283  of  the 
Code  of  Civil  Procedure,  for  the  stipulations 
then  became  tlie  agreement  of  the  parties 
"filed  with  the  clerk."  No  injury  is  shown 
for  the  delay  in  filing  the  stipulations.  It 
was  not  necessary  to  file  them  immediately. 
Smith  V.  Whlttier,  95  CaL  280,  30  Pac.  529. 

[4]  As  to  the  alleged  "contingencies"  that 
were  to  happen,  it  appears  that  the  "events 
mentioned  in  the  stipulation"  bad  reference 
exclusively  to  the  relative  rights  of  said 
Wildes,  as  receiver  of  the  State  Bank  &  Trust 
Company,  and  of  said  Meyerstetn,  as  receiver 
of  the  Francis  Mohawk  Mining  &  Leasing 
Company,  to  the  indebtedness  of  the  Keaue- 
Wonder  Mining  Company.  These  rights  were 
fully  settled  by  the  parties  themselves  and 
their  proportionate  share  determined  before 
the  decree  was  entered.  We  cannot  see  that 
appellants'  rights  were  in  any  "wise  injurious- 
ly affected  or,  indeed,  involved  in  this  ad- 
justment. All  parties'  stipulated  that  the. 
indebtedness  of  the  Keane-Wonder  Mining 
Company,  as  evidenced  by  its  promissory 
notes  referred  to  in  the  stipulations,  was  a 
valid  indebtedness.  In  the  form  of  decree 
agreed  upon,  these  notes  were  mentioned  as 
belonging  to  the  Francis  Mohawk  Mining 
Company,  while  in  the  decree  as  entered 
Wildes,  as  receiver,  was  recognized  as  own- 
ing a  certain  ascertained  interest  therein. 
But  of  this  departure  from  the  form  agreed 
upon  appellants  cannot  complain,  since  it 
did  not  in  any  way  increase  or  diminish' the 
liability  under  the  notes,  the  execution  and 
delivery  of  which  latter  stood  admitted,  and 
that  they  were  secured  by  the  trust  deed. 

[5J  Appellants  further  contend  that  the  de- 
lay in  filing  the  stipulations  resulted  in  the 
commission  of  error  in  the  amount  found 
therein  to  be  due.  The  Tatem  (originally  the 
Peck)  notes  bore  Interest  at  1  per  cent,  per 
month,  and  the  stipulation  provided  that  the 
amount  due  Tatem  should  bear  interest  at  T 
per  cent  per  annum  from  the  date  of  the 
decree.  Appellants  contend  that,  had  the 
stipulations  been  filed  immediately'  after  be- 
ing signed,  the  amount  due  at  that  time 
would  have  borne  interest  at  7  per  cent.,  and 
that  the  interest  was  erroneously  computed 
at  1  per  cent,  per  month  during  this  period 
of  delay.    The  stipulation  provided: 

"That  a  final  decree  of  foreclosure,  of  said 
deed  of  trust  under  the  equity  powers  of  this 
court  shall  be  duly  made  •  *  •  finding  and 
decreeing  that  there  is  due  and  owing  from  said 
Keane-Wonder  Mining  Company  •  •  •  to 
Benjamin  H.  Tatem  *  ••  on  all  the  notes 
given  by  said  Keane-Wonder  Mining  Company 
to  James  F.  Peck,  •  *  *  together  with  all 
interest  due  thereon.    Said  decree  shall  he  en- 


tered •  •  •  in  favor  of  Benjamin  H.  Tatem, 
as  successor  in  interest  of  the  said  James  F. 
Peck,  *  *  •  and  the  amount  found  due  to 
the  said  Benjamin  H.  Tatem  shall  bear  interest 
from  the  date  of  said  decree  at  the  rate  of 
7  per  cent,  per  annum." 

We  think  what  was  here  meant  was,  with- 
out doubt,  that  interest  was  to  be  computed 
at  the  rate  fixed  in  the  notes,  and  that  the 
principal,  from  and  after  the  date  of  the 
decree,  was  to  bear  interest  at  7  per  cent 
per  annum,  and  this  was  done.  The  filing 
of  the  stipulations  could  not  have  had  any 
influence  in  carrying  out  the  terms  of  tbe 
stipulations.  The  entering  of  the  decree  did 
not  depend  upon  the  act  of  filing  the  stipu- 
lations, tKit  upon  their  terms,  which  latter 
show  tihat  the  decree  was  not  to  follow  Im- 
mediately Tf>on  making  or  filing  the  stipula- 
tions. 

[8]  It  is  also  urged  that  the  decree  W8is 
not  a  consent  decree  because  a  part  of  its 
terms  "were  left  thereafter  to  be  settled." 
Necessarily  the  amount  due  upon  the  notes 
was  left  blank,  but  the  stipulations  clearly 
pointed  out  how  the  amount  was  to  be  ascer- 
tained. The  things  left  to  be  settled  were 
things  for  the  settlement  of  which  the  stipu- 
lations made  provision. 

We  have  endeavored  to  consider  the  points 
urged  against  the  motion,  and  have  assumed 
that,  while  the  decree  was  entered  under  the 
stipulations,  appellants  have  the  right  to 
show  that  it  was  not  entered  in  accord  with 
the  terms  of  the  stipulations.  We  have  been 
unable  to  discover  that  there  was  any  sub- 
stantial or  material  deviation  from  the  terms 
of  the  stipulations  or  that  there  was  any  de- 
parture therefrom  in  any  way  prejudicial  to 
appellants. 

Appellants  contend  that  It  was  error  to 
enter  the  order  of  sale  for  the  reason  that 
an  appeal  was  pending  from  the  decree  of 
foreclosure,  wliich,  under  section  949  of  the 
Code  of  Civil  Procedure,  stayed  all  proceed- 
ings on  the  decree.  Respondents  reply  that 
appellants  waived  their  right  to  appeal  from 
both  the  decree  and  the  order;  furthermore, 
that  in  their  appeal  from  the  decree  as  well 
as  from  the  order  appellants  filed  only  cost 
bonds  in  the  sum  of  $300,  and  no  application 
was  made  to  fix  the  amount  of  stay  bond  un- 
der section  945  of  the  Code  of  Civil  Pro- 
cedure. 

[7,  •]  We  think  both  points  are  well  taken 
by  respondents.  What  has  been  said  as  to 
the  waiver  of  the  right  to  appeal  applies 
equally  to  the  decree  and  the  order.  The 
decree  contains  all  the  elements  commonly 
regarded  as  necessary  in  a  decree  of  foreclo- 
sure of  a  mortgage,  and  it  seems  to  us  that 
the  stipulations  clearly  indicate  that  fore- 
closure proceedings  were  contemplated  as 
the  means  of  finally  bringing  about  a' 
settlement  of  the  controversy.  The  decree 
determined  the  validity  of  the  trust  deed  as 
enforceable  and  as  creating  a  first  lien  on 
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the  property  to  secure  payment  of  the  notes 
to  the  owners  thereof  and  determined  the 
amount  due  thereon;  It  directed  the  sale  of 
the  property  as  a  whole  and  the  application 
of  the  proceeds  of  the  sale,  and  also  provided 
that  the  property  should  be  sold  by  the  sher- 
iff "after  the  time  allowed  by  law  for  re- 
demption has  expired,  to  wit,  one  year  from 
and  after  the  date  of  said  sale";  it  barred 
the  equity  of  redemption,  provided  for  let- 
ting the  purchaser  into  possession  of  the  prop- 
erty, and  also  provided  for  a  deficiency  judg- 
ment We  can  discover  no  element  of  fore- 
closure wanting. 

[9]  That  the  decree  was  not  followed  by  an 
immediate  sale  does  not  affect  Its  validity. 
In  the  present  case  the  delay  was  expressly 
provided  for  by  the  decree  in  pursuance  of 
the  terms  of  the  stipulation  upon  which  it 
was  based.    Section  945  reads  as  follows: 

"If  the  JDdgment  or  order  appealed  from  di- 
rect the  sale  or  delivery  of  possession  of  real 
property,  the  execution  of  the  same  cannot  be 
stayed,  unless  a  written  undertaking  be  ex- 
ecuted on  the  part  of  the  appellant,  with  two 
or  more  sureties,  to  the  effect,  [then  follow 
certain  things  which  the  appellant  must  refrain 
from  doingf,  which  must  be  specified  in  th» 
undertaking. '  And  "when  the  judgment  is  for 
the  sale  of  mortgaged  premises,  and  the  pay- 
meiit  of  a  defidency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment 
of  such  deficiency." 

The  facts  in  this  case,  it  seems  to  us,  clear- 
ly bring  it  within  the  provisions  of  section 
945. 

In  the  case  of  Owen  v.  Pomona  Land  & 
Water  Co.,  124  Cal.  331,  57  Pac  71,  cited  in 
Zappettini  v.  Buckles,  167  Cal.  27,  138  Pac. 
696,  the  latter  cited  by  appellants,  the  court 
held  that  the  decree  taken  in  its  entirety  was 
"in  substance  an  ordinary  decree  of  fore- 
closure," but  the  court  said: 

"If  the  defendant  had  been  in  possession  of 
the  real  property,  the  bond  to  stay  proceedings 
should  have  secured  to  the  respondent  the  dam- 
ages by  waste,  and  the  value  of  the  use  and 
occupation ;  but,  the  plaintiff  being  himself  in 
the  exclusive  possession,  these  clauses  of  the 
statute  (section  945)  have  no  application,  and 
the  case  not  being  one  of  mortgage,  no  under- 
taking for  payment  of  the  deficiency  was  re- 
quired." 

In  the  present  case  defendant  Keane- Won- 
der Mining  Company  was  In  possession  at  all 
times  mentioned,  and  still  is,  so  far  as  ap- 
pears. 

la  Bank  of  Woodland  v.  Stephens,  137  Cal. 
458,  70  Pac.  293,  the  action  was  foreclosure 
of  a  mortgage.  It  was  held  that  a  stay  bond 
was  necessary  where  Judgment  for  a  deficien- 
cy was  waived  and  a  receiver  of  rents,  is- 
sues, and  profits  had  been  appointed,  leaving 
the  tenant  of  the  mortgagor  in  possession) 
that  a  stay  bond  n>ust  be  given  against  waste. 
In  Painter  v.  Painter,  98  Cal.  625,  33  Pac. 
483,  dted  by  appellants,  the  court  stated  that: 

"No  undertaking  to  pay  the  deficiency  is  re- 
quired in  order  to  stay  its  execution  j,the  ex- 
ecution of  the  decree),  because  such  lien  was 


not  created  by  mortgage,  and  it  is  only  in  such 
case  that  an  undertaking  to  pay  the  deficiency 
is  required  by  section  945  of  the  Code  of  Civil 
Procedure.  This  was  so  held  in  England  v. 
Lewis,  25  Cal.  354,  in  construing  section  352 
of  the  old  Practice  Act,  which  contained  sim- 
ilar provisions  to  those  found  In  section  945  of 
the  Code  of  Civil  ProcedurCb  It  was  there  said: 
'Where  the  sale  is  directed  for  the  purpose  of 
satisfying  any  lien  other  than  a  mortgage  lien, 
the  undertaking  need  not  provide  for  the  pay- 
ment of  any  deficiency  which  tho  judgment  may 
direct  To  this  extent  the  statute  discriminates 
in  favor  of  mortgage,  and  against  all  other 
liens.' " 

Mr.  Jones,  in  his  work  on  Mortgages,  vol- 
ume 1,  §  62,  says: 

"A  deed  of  trust  to  secure  a  debt  is  in  legal 
effect  a  mortgage." 

In  Koch  V.  Brlggs,  14  Cal.  257,  73  Am.  Dec. 
651,  it  was  held  that  a  deed  of  trust  Is  not  a 
mortgage  requiring  a  foreclosure.  In  that 
case  it  was  insisted  that  the  title  of  defend- 
ant could  not  he  divested  except  by  Judicial 
foreclosure  and  sale.  The  distinguishing  dif- 
ference between  a  trust  deed  and  mortgage 
pointed  out  was  that: 

"Where  there  is  a  mortgage,  there  is  a  right 
after  condition  broken,  to  a  foreclosure  on  the 
part  of  the  mortgagee,  and  a  right  of  redemp- 
tion on  the  part  of  the  mortgagor." 

In  the  present  case  the  stipulation  made 
provision  for  this  feature,  and  the  decree 
gave  the  full  statutory  period  for  redemption. 
By  consent  of  all  parties  the  instrument  was 
converted  into  and  treated  as  a  mortgage  and 
was  foreclosed  as  such. 

Substantially  all  the  points'  arged  in  sup- 
port of  the  appeals  upon  their  merits  have 
been  considered  and  disposed  of  In  dealing 
with  the  foregoing  matters.  What  has  been 
said  in  connection  therewith  sufficiently 
shows,  we  think,  that  no  error  prejudicial 
either  to  the  defendant  Keane- Wonder  Mining 
Company  or  Its  stockholders,  for  whom  plain- 
tiff brought  the  action,  appears  either  in  the 
decree  or  order  of  sale,  and  both  the  decree 
and  order  of  sale  are  therefore  affirmed. 

We   concur:     HART,   J.;    BURNETT,   J. 


CLEMENS  V.  GREGG  et  aL    (Civ.  1664.) 

(District  Court  of  Appeal,  Thurd  District  Cali- 
fornia.    July  7,  1917.) 

1.  Afpkai.  and  Bbbob  «s>622(l)— Recobd  — 

PBBPAUATJON— MutUTBB  OF  JUOOE. 

Where  appeal  is  taken  under  Code  Civ.  Proc. 
}  953a,  record  must  contain  transcript  of  evi- 
dence and  proceedings  prepared  by  phonograph- 
ic reporter,  and  transcript  made  up  by  judge 
from  his  minutes  is  not  sufficient 

2.  Appeal  and  Ebbob  <S=>553(2)— Substitute 
FOR  Bill  of  Exceptions  —  Repobteb's 
Transcript. 

Where  notice  of  appeal,  request  for  prepa- 
ration of  transcript  and  trial  judge's  certifi- 
cate show  the  transcript  was  prepared  under 
Code  Civ.  Proc.  U  953a-953c,  defective  tran- 
script cannot  be  regarded  as  a  bill  of  excep- 
tions contemplated  by  Code  Civ.  Proc.  {  650, 
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though  trial  judge  certified  that  it  constituted 
a  full,  true,  and  fair  record  of  proceedings 
taken  before  him, 

3.  Appeai.  and  Ebsob  «=9640  —  DisinssAi.  — 
GBouNDa — Defbotivk  Recobd. 

Notice  given  by  appellant  to  clerk  vests  ap- 
pellate court  with  jurisdiction,  notwithstanding 
defectiveness  of  transcript,  and  it  will  not  be 
dismissed ;  the  remedy  in  such  case  being  a  mo- 
tion to  affirm  for  lack  of  record,  and  not  a 
motion  to  dismiss. 

4.  Appeal   and    Bbbob   «=3548(1)— Recobd— 
Defects— Effect. 

Under  Supreme  Court  rule  29  (119  Pac.  xiv), 
court  cannot  review,  superior  court  order  unless 
evidence  taken  on  bearing  is  authenticated  by 
incorporating  it  in  bill  of  exceptions  or  in  tran- 
script prepared  under  Code  Civ.  Proc.  S§  953a- 
953c. 

5.  JUDOUENT    «=>89    —    COBBECTION— INCOR- 
SISTKNCIKS. 

Where  a  decree  foreclosing  trust  deed,  entered 
pursuant  to  stipulation  between  the  parties, 
provides  for  payment  of  trustee's  fees  both  from 
special  fund  according  to  stipulation  and  on 
terms  inconsistent  therewith,  the  court  may  cor- 
rect the' decree  on  motion  by  striking  out  re- 
pugnant provisions,  though  more  than  six 
months  have  elapsed  since  it  was  entered. 

Appeal  from  Superior  Court,  Inyo  County ; 
William  D.  Dehy,  Judge. 

Action  by  Earle  U  Clemens  against  Wel- 
lington Gregg,  Jr.,  and  others,  rrom  Judg- 
ment for  plaintiff,  defendant  named  appeals. 
Affirmed. 

Morrison,  Dnnne  &  Brobeck  and  E3dward 
Lynch,  all  of  San  Francisco,  for  appellant. 
Gavin  McNab  and  R.  P.  Henshall,  Iwth  of 
San  Francisco,  C.  O.  Whlttemore,  of  Los 
Angeles,  B^ank  J.  Sollnsky,  of  8an  Francisco, 
Mack  tt  Green,  of  Reno,  Key.,  and  John  B. 
Glayberg,  of  San  Frandsoo,  for  respondents. 

BURNETT,  J,  This  is  an  appeal  by  Well- 
ington Gregg,  Jr.,  as  tmstee,  from  an  order 
of  the  snperior  court  of  Inyo  county  made 
and  entered  on  December  23,  1914,  which 
modified  a  decre<>  made  and  entered  on  Janu- 
ary 26, 1914,  ordering  the  sale  of  certain  min- 
ing property  under  the  terms  of  a  deed  of 
trust  executed  by  the  defendant  Keane  Won- 
der Mining  Company. 

Before  proceeding  to  consider  the  merits  of 
the  controversy,  we  deem  It  the  more  orderly 
first  to  dispose  of  a  motion  made  by  the  re- 
spondents other  than  the  Keane  Wonder  Min- 
ing Company  to  dismiss  the  appeal. 

The  record  before  us  Is  entitled:  "Clerk's 
and  Judge's  Transcript."  It  contains  copies 
of  certain  dociuaents,  requested  by  appellant 
to  be  inserted  In  the  "clerk's  transcript," 
certified  as  correct  by  the  clerk  in  the  usual 
form.  The  next  following  page  is  entitled 
"Judge's  Certificate  to  Transcripts  on  Ap- 
peal," and  contains  a  certificate  by  Hon.  Wm. 
D.  Dehy,  Judge  of  said  superior  court,  who 
presided  at  the  proceedings,  that  the  docu- 
ments included  in  the  clerk's  transcript  are 
correct  copies,  and  then  proceeds: 

"I  further  certify  that  on  December  23,  1914, 1 
the   following   proceedings   took    place   in   said  I 


t  cause:  [Here  followa  a  statement  that  certain 
documentary  evidence,  describing  It,  was  receive 
ed  in  evidence  and  that  one  witness  testified, 
giving  a  synopsis  of  his  testimony.]" 

The  certificate  concludes  with  the  state- 
ment: 

''I  further  certify  that  said  transcripts  and 
this  certificate  were  prepared  under  the  provi- 
sions of  sections  953a,  953b,  and  953c  of  tha 
Code  of  Civil  Procedure,  and  that  said  tran- 
scripts were  duly  presented  to  me  for  approval 
within  the  time  allowed  by  law  and  under  the 
provisions  of  said  sections,"  etc. 

It  appears  from  an  affidavit  of  Judge 
Dehy: 

That  "there  was  present  no  stenographer  or 
any  person  acting  in  his  behalf  in  the  taking  of 
stenographic  or  other  notes  of  the  proceedings 
or  the  evidence  offered  and  received:  •  •  • 
that  no  transcript  of  the  phonographic  report  of 
the  hearing  of  said  petition  above  referred  to, 
including  therein  copies  of  all  or  any  writings 
offered  or  received  in  evidence  at  said  hearing, 
or  of  any  matter  or  thing,  was  ever  prepared 
or  filed  with  the  clerk  of  said  superior  court 
of  Inyo  county,  but  that  a  transcript  of  the 
testimony  admitted  on  said  hearing  was  pre- 
pared from  the  notes  of  this  affiant;  •  •  • 
that  the  certificate  to  the  truth  and  correctness 
of  said  transcript  was  made  b^  this  affiant,  as 
such  judge,  upon  the  transcript  prepared  as 
at>ove  stated,  and  not  otherwise." 

The  motion  to  dismiss  the  appeal  Is  made 
upon  the  foIloMng  grounds: 

"(1)  That  no  printed  transcript  on  appeal  has 
ever  been  filed;  (2)  that  the  record  or  traiiscript 
contains  no  proper  or  legal  certification  of  the 
evidence  taken,  or  of  papera  Introduced  on  the 
hearing  of  the  proceeding,  which  culminated  in 
the  order  appealed  from;  (3)  that  no  official  or 
other  stenographer  was  present  at  such  hear- 
ing; (4)  that  no  transcript  of  the  notes  of  an 
official  or  other  stenographer  taken  upon  said 
hearing  was  ever  prepared  as  required  by  the 
statutes  of  the  state  of  California,  and  particu- 
larly section  953a,  C.  C.  P.;  (5)  that  no  legal 
statement  was  ever  settled  by  the  judge  of  the 
superior  court  of  Inyo  county,  state  of  Califor- 
nia, under  the  provisions  of  section  953a,  C. 
a  P." 

Among  the  reasons  suggested  by  appellant 
for  which  the  motion  to  dismiss  should  be 
denied  is  the  unreasonable  delay  of  respond- 
ents In  making  the  motion.  The  notice  of 
appeal  herein  was  filed  on  January  4,  1916; 
the  transcript  on  appeal  was  filed  In  the 
Supreme  Court  (to  which  the  appeal  was 
originally  taken)  on  February  27,  1915.  The 
notice  of  motion  to  dismiss  the  appeal  was 
filed  In  tnls  court  on  May  9,  1917. 

[1]  Section  953a,  Code  of  Civil  Procedure, 
under  which  the  appeal  was  taken,  provides: 
That  a  person  desiring  to  perfect  an  appeal 
by  the  method  therein  provided  for  shall  file 
a  request  with  the  clerk  that  a  transcript 
of  the  testimony  taken  at  the  hearing,  ail 
rulings,  acts,  or  statements  of  the  court,  all 
objections  or  exceptions  of  counsel,  and  all 
matters  to  which  the  same  relate,  be  made 
up  and  prepared.  Appellant  attempted  to 
comply  with  this  requirement  But,  having 
been  advised  that  the  proceedings  were  not 
taken  by  a  stenographer,  appellant  specified 
in  his  notice  that  the  transcript  should  con- 
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tain  a  copy  of  the  mlBotes  of  the  court  with 
partlcnlar  reference  to  the  portion  of  the 
order  which  recites: 

"Coniuel  for  the  petitioners  introdnced  oral 
and  documentary  evidence  in  support  of  said 
petition"  with  a  statement  "of  the  substance  of 
said  oral  and  documentary  evidence,  giving  the 
names  of  the  witnesses  and  specifying  the  docu- 
ments used  and  introduced,  and  uat  said  copy 
of,  or  statement  of,  the  minutes  of  the  court 
shall  include  copies  of  said  documents  relevant 
to  the  appeal  herein,  which  copy  of  the  minutes 
of  the  court,  or  statement  of  the  minutes  of  the 
court,  shall  be  certified  by  the  judge  of  the 
superior  court  as  provided  by  section  933a  of  the 
Code  of  Civil  Procedure  to  the  effect  that:  The 
judge  shall  thereupon  certify  to  the  truth  and 
correctness  of  said  transcript.' " 

It  Is  clear  enough  from  the  language  of 
said  section  that  the  statement  Is  to  he  pre- 
pared by  the  stenographer,  and  not  by  the 
Judge.  The  purpose  is  to  have  a  literal  and 
exact  record  of  the  proceedings.  There  is  no 
I}rovi8lon  therein  for  the  settlement  of  a 
statement  prepared  by  the  judge  from  his 
own  minutes.  In  order  to  avoid  the  printing 
of  the  record,  appellant  may  avail  himself 
of  said  alternative  method,  but  that  his  ef- 
fort may  be  effective  he  must  comply  with 
its  terms. 

In  Harpold  v.  Slocum,  168  Cal.  864,  367, 
143  Pac.  609,  610,  it  Is  said: 

"The  appellant  did  not  follow  section  953a, 
and  therefore  he  must  print  the  transcript  and 
serve  and  file  copies  thereof  in  the  manner  pro- 
vided by  those  rules." 

In  Allen  ▼.  Conrey,  22  CaL  App.  409,  134 
Pac.  730,  the  Court  of  Appeal  for  the  Second 
District  declared: 

"If  a  party  to  an  action  expects  to  take  his 
appeal  under  the  alternative  method  and  have 
his  record  prepared  according  to  the  procedure 
affecting  that  method,  then  he  must  see  to  it 
that  the  official  phonographic  reporter  is  present 
at  the  trial  in  order  that  a  transcript  of  the 
evidence  and  proceedings  may  be  furnished  by 
the  one  officer  whose  duty  It  is  to  prepare  it." 

In  Bush  V.  Allen,  172  CaL  102,  155  Pac. 
456,  upon  an  appeal  under  tbe  alternative 
method,  an  application  was  made  to  the  trial 
Judge  to  affix  his  certificate  to  the  transcript, 
and  an  objection  was  made  by  respondents 
upon  the  ground  that  there  was  no  phono- 
graphic report  of  the  trial,  and  that  the 
Judge's  certificate  is  properly  affixed  only 
when  there  is  a  phonographic  reporter  pres- 
ent at  Hie  trial,  and  that  phonographic  re- 
porter has  prepared  his  transcript  of  the  evi- 
dence and  proceedings  In  accordance  with 
law.    The  Supreme  Court  said: 

"Snch  is  the  settled  law  npon  this  matter  of 
procedure.  Totten  \.  Barlow,  166  Cal.  378  [132 
Pac.  749]." 

And  the  court  approved  the  ruling  of  the 
Court  of  Appeal  in  the  collateral  proceed- 
ing in  the  same  case  (22  Cal.  App.  409,  134 
Pac.  780),  an  application  having  been  made 
thereto  for  a  writ  of  mandate.  It  was  fur- 
ther stated: 

"Under  the  law  of  the  case  thus  made  we  have 
before  us  a  transcript  under  tiie  derk's  cw- 


tificate  alone  and  are  empowered  to  consider 
only  the  judgment  roH" 

Therein  was  an  appeal  from  the  Judgment, 
and  hence  there  was  a  separate  record  made 
by  the  clerk  of  the  court  constituting  the 
judgment  roll  which  seems  to  have  been  duly 
authenticated)  but  there  Is  no  such  considera- 
tion here  in  the  appeal  from  the  order  made 
after  judgment,  since  there  is  no  separate 
and  distinct  judgment  roll.  The  transcript 
settled  as  provided  by  said  section  953a  con- 
stitutes the  pnly  record  of  the  proceedings  in 
the  court  below.  In  other  words,  the  only 
record  cognizable  in  this  appeal  is  the  said' 
typewritten  transcript  purporting  to  have 
been  prepared  and  settled  according  to  said 
statute,  but  which,  as  we  have  seen,  falls 
short  of  the  requirement  Under  the  au- 
thorities we  think  It  must  be  plain,  there- 
fore, that  the  record,  considered  as  a  sub- 
stitute for  or  In  lieu  of  a  bill  of  exceptions 
or  statement  of  the  case.  Is  fatally  defective, 
and  must  fall  of  its  purpose. 

[2]  In  the  closing  brief  of  appellant,  how- 
ever, we  find  this  claim: 

"Moreover,  the  lower  court  held  in  this  case 
that  the  transcript  signed  by  him  constitutes  'a 
full,  true  and  fair  record'  of  the  proceedings 
taken  before  him.  That  is  all  that  the  ordinary 
bill  of  exceptions  amounts  to.  Accordingly  the 
transcript  uvolved  may  be  regarded  us  a  bill 
of  exceptions  prepared  under  the  old  method 
and  defective  merely  in  that  it  is  not  printed. 
Lang  V.  L.  &  T.  Co..  161  Cal,  295,  119  Pac. 
100.  Certainly  a  failure  to  comply  with  the 
court  rule  requiring  it  to  be  printed  can  be 
waived,  and  was  waived  by  the  court  in  allow- 
ing the  case  to  be  brought  on  for  argument 
without  ever  questioning  the  sufficiency  of  the 
record.  Though  the  transcript  does  not  show 
that  it  was  served  upon  respondents,  and  time 
for  proposed  amendments  allowed,  it  will  be 
presumed  that  this  was  done  in  the  absence  of  a 
showing  to  the  contrary." 

The  presumption  would  be,  probably,  as 
stated  by  appellant,  if  there  were  room  for 
It,  but  It  would  be  flying  in  the  face  of  the 
record  to  hold  that  the  transcript  constitutes 
a  "bill  of  exceptions"  as  contemplated  by 
section  650  of  the  Code  of  Civil  Procedure. 
In  the  notice  of  the  appeal  and  request  for 
the  preparation  of  the  transcript  It  Is  recit- 
ed by  appellant  that: 

"Said  transcripts  to  be  prepared  as  required 
by  the  laws  of  the  state  of  California,  and 
particularly  as  provided  by  sections  953a,  953b, 
and  903c  of  the  Code  of  Civil  Procedure  of  the 
state  of  California." 

It  is  also  certified  by  the  trial  Judge : 
"lliat  said  transcripts  and  this  certificate 
were  prcpraed  under  the  provisions  of  sections 
953a,  053b,  and  95.3c  of  the  Code  of  Civil  Pro- 
cedure, and  that  said  transcripts  were  duly 
prpsented  to  me  for  approval  within  the  time 
allowed  by  law  and  under  the  provisions  of  said 
sections,  and  that  due  notice  was  given  by  the 
clerk  of  said  court  to  the  attorneys  appparing 
in  said  cause  that  said  transcripts  had  been 
filed  and  would  be  duly  presented  to  me  for  ap- 
proval, and  that  at  the  expiration  of  the  time 
set  in  said  notice  I  have  hereto  affixed  my 
signature." 

The  foregoing  leaves  no  room  for  presump- 
tion.    It  clearly  appears  that  the  proceed- 
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tngs  were  taken  nnder  said  sections  of  the 
code  and  that  appellant  sought  to  avail  him- 
self of  what  Is  known  as  the  alternative 
method.  To  hold  that  this  record  may  be 
considered  a  bill  of  exceptions  would  be  to 
disregard  utterly  the  distinction  made  by 
the  code  and  to  violate  the  established  rule 
of  appellate  practice. 

Appellant  finds  much  comfort  in  the  con- 
tention that  respondents  should  not  prevail 
by  reason  of  the  great  delay  in  presenting 
his  motion,  more  than  two  years,  having  ex- 
pired since  the  appeal  was  taken. 

In  Dietrich  v.  L.  &  N.  W.  R.  Co.,  13  Neb. 
500,  14  N.  W.  628,  in  considering  a  motion 
to  auash  a  bill  of  exceptions  for  defects  in 
its  execution,  the  Supreme  Court  of  Nebras- 
ka said: 

"Objections  to  a  bill  of  exceptions  must  be 
filed  before  the  case  is  submitted,  and  should 
be  at  the  earliest  opportunity.  Such  objections 
are  not  favored,  and  usually  are  merely  tech- 
nical; and  he  who  objects  upon  merely  tech- 
nical grounds  must  himself  be  free  from  fault. 
Besides,  it  is  but  justice  to  the  adverse  party 
that  the  objections  should  be  made  at  the 
earliest  opportunity,  so  that,  if  it  is  apparent 
that  they  are  well  taken  and  the  case  depends 
upon  the  bill  of  exceptions,  no  further  expense 
will  be  incurred  in  continuing  the  prosecution." 

In  McDermott  v.  Hacker,  109  Iowa,  239,  80 
N.  W.  338,  a  similar  ruling  was  made  by  the 
Supreme  Court  of  Iowa  on  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  tran- 
script was  not  filed  within  the  time  requir- 
ed by  the  Code. of  Rules  and  Practice.  Oth- 
er analogous  cases  which  appellant  cites  are 
Walker  v.  Hill,  111  Ind.  223,  12  N.  B.  387; 
Jones  V.  Henderson,  149  Ind.  458,  49  N.  B. 
443;  Garr,  Scott  &  Co.  v.  Nelson,  166  Mo. 
App.  51.  148  S.  W.  417. 

The  delay  here  is  as  reprehensible  as  in 
any  of  said  cases,  and,  if  a  proper  case  for 
it.  the  doctrine  of  laches  should  be  applied. 
As  we  have  seen,  the  transcript  was  filed  in 
the  Supreme  Court  in  February,  1915,  and 
appellant's  opening  brief  was  filed  In  April 
following.  The  brief  of  respondents  was  filed 
in  June  and  the  final  brief  of  appellant  in 
July,  1915.  The  case  was  transferred  to  this 
court  in  March,  1017,  and  set  down  for  oral 
argument  for  April  10th.  It  was  continued 
by  consent  to  April  12th,  and  on  that  day  an 
order  was  made  allowing  respondents  15  days 
to  file  another  brief  and  appellant  10  days 
to  reply,  the  cause  then  to  stand  submitted. 
Respondents,  however,  failed  to  file  their 
brief,  and  on  May  9th,  for  the  first  time,  they 
made  the  motion  to  dismiss  the  appeal. 

[3]  It  is  not  necessary,  though,  to  deter- 
mine the  question  whether  the  motion  to  dis- 
miss should  be  denied  by  reason  of  such  de- 
lay; as  it  is  apparent  that  no  sufficient  rea- 
son has  been  shown  for  a  dismissal.  Not- 
withstanding said  infirmity  in  the  transcript, 
the  court  has  jurisdiction  of  the  appeal.  The 
notice  given  by  appellant  to  the  clerk  under 
the  new  system  vests  the  higher  court  with 
authority  to  consider  the  cause.     Hlbernia 


Savings  &  Loan  Society  ▼.  Doran,  161  CaL 
118,  118  Pac.  526.  The  consequence  of  the 
defective  authentication  of  the  record  in  the 
present  case  may  be  substantially  the  same 
as  though  a  dismissal  were  had,  but  respond- 
ents' motion  should  be  denied.  As  suggest- 
ed in  the  Hlbernia  Case,  supra,  the  proper 
motion  would  be  for  an  order  to  affirm  the 
judgment  for  lack  of  a  record,  and  not  to 
dismiss  the  appeal.  "This  may  sound  ex- 
tremely technical,"  as  said  by  the  late  Chief 
Justice  Beatty,  in  Dennis  v.  Bint,  122  CaL 
49,  54  Pac.  378,  68  Am.  St  Rep.  17  "but  such 
Is  the  nature  of  the  case."  Respondents'  con- 
tention is  somewhat  technical,  and  It  Is  not 
improper  to  meet  it  with  a  technicality. 

[4]  But,  as  before  stated,  this  concession 
can  be  of  no  real  service  to  appellant.  It 
would  seem  that  we  have  no  legally  authen- 
ticated record  to  enable  us  to  review  the  ac- 
tion of  the  court.  Rule  29  of  the  Supreme 
Court  (119  Pac.  xlv)  provides: 

"In  all  cases  of  appeal  from  the  orders  of  the 
superior  courts,  the  papers  and  evidence  used 
or  taken  on  the  hearing  of  the  motion  must  be 
authenticated  by  incorporating  the  same  in  a 
bill  of  exceptions,  except  where  another  mode 
of  authentication  is  provided  by  law." 

We  have  before  us  no  bill  of  exceptions, 
and  the  other  "mode  of  authentication"  baa 
not  been  pursued.  The  situation  is  therefore 
like  that  described  in  161  Gal.  118,  118  Pac. 
526,  as  follows: 

"Appellant,  therefore,  having  pursued  neither 
method  to  perfect  his  appeal,  it  results  that 
that  appeal  stands  here  upon  a  record  making  it 
impossible  for  the  coort  to  review  the  order 
appealed  from." 

[(]  But,  assuming  that  the  record  before  ns 
may  be  consulted,  what  condusioa  naturally 
and  legally  follows?  The  application  upon 
which  the  order  -  complained  of  was  based 
pra.vcd  for  a  construction  of  said  decree,  and 
particularly  that  it  be  determined  whether 
the  provision  of  snld  decree  "to  pay  Welling- 
ton Gregg,  Jr.,  as  trusfcee,  provided  at  that 
time  the  said  Wellington  Gregg,  Jr.,  as  tsns- 
tee,  has  not  been  paid  the  $1,000  hereby  de- 
clared to  be  owing  to  him  by  the  Keane  Won- 
der Mining  Company  under  and  by  virtue  of 
the  terms  of  the  stipulations  hereinabove  re- 
cited, or  any  balance  of  said  $1,000  which 
may  be  then  due  and  unpaid,"  be  not  "inoper- 
ative and  void  and  of  no  force  and  effect  un- 
der the  terms  of  the  stipulations  up<«  which 
the  decree  was  based  and  the  form  of  final 
decree  attached  to  said  stipulation  and  agreed 
to  by  the  jmrtles."  Furthermore,  the  prayer 
vras  that,  if  the  court  should  hold  said  pro- 
vision to  be  inoperative  and  void,  the  decree- 
be  amended  by  striking  out  from  the  same 
said  dause. 

There  can  be  no  doobt  that  said  provision 
was  utterly  at  variance  with  the  stipulation 
of  the  parties  and  the  agreed  form  of  the  de- 
cree, and  therefore  the  order  of  the  court 
striking  out  said  provision  was  altogether^ 
just,  even  though  the  action  of  the  court  can- 
not be  eustaiued  by  the  technical  rules  of  law.. 
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That  It  was  so  Incohsiatent  appears  from  tlils 
daose  of  the  stipulation: 

"That  said  decree  ahaU  find  that  there  is 
due  to  Wellington  Gregg,  Jr.,  as  trustee  under 
the  deed  of  trust,  the  sum  of  $500,  as  his  fees 
and  compensation  as  trustee,  and  the  further 
sua  of  $600  as  and  for  his  attorney's  fees, 
V7hich  by  the  terms  of  said  decree  it  shall  be 
provided  shall  be  paid  ont  of  the  first  net 
monthly  proceeds  of  the  mines  of  the  Keane 
Wonder  Mining  Company  next  accrning;  that 
it  shall  also  be  found,  decided,  and  determined 
in  and  by  said  decree  that  said  deed  of  trust  is 
a  valid  and  enforceable  obligation  against  the 
said  Keane  Wonder  Mining  Company,  and  that 
the  said  A.  L.  Meyerstein,  as  receiver  of  the 
Prancis-Mohawk  Mining  &  Leasing  Company, 
and  the  said  Benjamin  H.  Tatem  have  and  are 
gven  a  first  lien  upon  all  of  the  property  of  the 
Keane  Wonder  Mining  Company  which  is  de- 
scribed in  said  deed  of  trust,  for  the  payment 
of  all  the  moneys  decreed  to  be  due  upon  any 
and  all  of  said  notes,  as  above  provided." 

It  may  be  said  also  that  the  agreed  form  of 
decree  correspomded  with  the  atipulatioD. 

It  Is  thns  to  be  seen  that,  by  stipulation  of 
the  parties,  appellant's  claim  was  to  be  satis- 
fled  oat  of  a  special  fund,  and  the  property 
coTwed  by  the  trust  deed  was  to  be  impress- 
ed with  A  lien  exclusively  for  the  benefit  of 
Meyerstein  as  receiver  and  of  Tatem,  and 
that  the  modification  of  the  decree  made  by 
the  court  would  operate  to  give  effect  to  their 
stipulation. 

Moreover,  notwithstanding  the  objectliHtS 
to  the  court's  order  made  by  appellant,  we 
think  the  correction  could  be  legally  made,  al- 
though more  than  six  months  had  elapsed 
since  the  decree  was  signed. 

There  was  an  inconsistency  in  the  terras  of 
the  final  decree,  one  part  providing  for  the 
payment  of  appellant  as  agreed  upon,  and  the 
other  giving  an  additional  remedy  not  con- 
templated by  the  stipulation  of  the  parties. 
While  it  l8  hardly  a  case  of  clerical  mispri- 
sion, nor  does  it  seem  to  fall  strictly  within 
the  category  of  the  cases  cited,  we  think 
there  is  such  repugnance  between  the  two 
said  provisions  as  to  justify  the  court  in  con- 
sidering the  stipulation  to  determine  whether 
the  provision  In  controversy  did  not  consti- 
tute redundancy,  the  result  of  Inadvertence, 
and  should  be  disregarded.  Otherwise,  In 
consequence  of  conflicting  provisions,  a  decree 
might  be  unintelligible  and  unenforceable, 
and  the  court  powerless  to  correct  the  mani- 
fest infirmity.  We  do  not  see  why  the  case 
should  not  be  regarded  as  similar  to  the  in- 
stances of  doubt,  obscurity,  and  ambiguity 
referred  to  in  Atlantic,  etc.,  Co.  v.  Wright, 
11  Cal.  App.  179, 104  Pac.  460;  Clay  v.  Hllde- 
brand,  34  Kan.  694,  9  Pac.  4G6,  and  Walker's 
Ex.  V.  Page,  21  Grat  (Va.)  636. 

In  the  first  of  these  the  rule,  as  gathered 
from  the  authorities.  Is  stated  as  follows: 

"In  case  of  ambiguity,  a  judgment  should  be 
construed  with  reference  to  the  pleadings,  and 
when  it  admits  of  two  constructions,  the  one 
will  be  adopted  which  is  consonant  with  the 
judgment  which  should  have  been  rendered  on 
the  facts  and  the  law  of  the  case." 


The  other  two  cases  are  to  the  same  effect, 
the  first  referring  to  an  obscure  judgment, 
and  the  other  to  an  Instance  of  doubtful  sig- 
niflcation. 

The  only  serious  question,  we  think,  is 
whether  respondents  should  not  have  rebort- 
ed  to  a  suit  In  equity  to  correct  the  mistake. 
That  such  course  could  have  been  suooessfnlly 
pursued  admits  of  no  doubt  in  view  of  the 
clear  exiwsltlon  of  the  subject  In  Bacon  v.  Ba- 
con, 150  Cal.  477,  89  Pac.  317.  However,  we 
are  of  the  opinion  that  the  error  was  of  such 
character  that  It  could  be  corrected  on  mo-  ' 
tion,  and  If  we  are  right  in  this  conclusion, 
there  can  be  no  question,  of  course,  that  ref- 
erence may  be  bad  to  the  stipulation  <^  the 
parties.  Thayer  v.  McGee,  20  Mich.  195.  It 
must  be  true  also  that  the  only  way  to  make 
the  decree  consonant  with  said  stipulation 
and  form  of  decree  agreed  upon  is  either  to 
treat  said  provision  as  of  no  force  and  effect 
or,  what  is  in  effect  the  same  thing,  to  strike 
It  out. 

We  think  the  order  should  be  aflrmed; 
and  It  Is  so  ordered. 

We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


AHEARN  V.  LANE  et  al.    (Civ.  1648.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  13,  1017.) 

1.  Pbinoipai.    ano    Agent    «=»23(4)— EJxist- 

KNCB      OF     AGENOT — SOFTICIENCT     OF     EVI- 
DENCE. 

In  an  action  by  the  lessee,  on -failure  to  get 
possession,  to  recover  payments  to  the  lessor's 
alleged  agent  and  for  damages,  evidence  held  to 
support  the  findings  of  the  trial  court  that  de- 
fendant lessor  rented  to  plaintiff  and  that  the 
lessor's  agent  was  in  fact  such. 

2.  Pbincipai.  and  Aoknt  €=»180(1)— Plead- 

IN6. 

In  an  action  to  recover  payments  made  to 
an  agent,  the  complaint,  alleging  that  the  said 
agent  represented  to  plaintiff  that  he  was  the 
agent  of  the  owner  of  property,  and  that  it  was 
agreed  between  plaintiff  and  defendant  (naminp 
the  agent)  that  the  purchase  price  of  the  furni- 
ture should  be  $350,  $150  to  be  paid  by  plain- 
tiff to  defendant  (naming  the  agent)  "as  the 
agent  for  said  defendant''  (naming  him),  suffi- 
ciently stated  a  cause  of  action  against  defend- 
ant owner,  thongh  not  directly  alleging  that  his 
agent  was  such,  nor  that  he  was  authorized  to 
represent  the  owner. 

3.  Appeal  and  Rsrob  <e=3}93(5)— Pbebebva- 
•noN  of  Objections— Defective  Axleoa- 
TioN— Waives. 

Though  advantage  may  be  taken  at  any  time 
of  the  entire  absence  of  a  material  averment  in 
a  complaint,  the  privilege  of  challenging  a  de- 
fective allegation  may  be  waived,  and  the  com- 
plaining party  be  deprived  of  the  richt  to  urge 
the  imperfection  as  a  gronnd  of  rpversal,  by  fail- 
ing to  file  demurrer,  and  by  making  no  objec- 
tions to  the  introduction  of  evidence. 

Appeal  from  Superior  Court,  Humboldt 
County ;  Denver  Sevier,  Judge. 

Action  by  Esther  Aheam  against  Jack 
Lane  and  William  Boltana.     From  a  judg- 
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ment  for  plaintiff  Etgalnst  both  defendants, 
defendant  Lane  appeals.    Judgment  afflrmed. 

G.  M.  Plttman,  of  Eureka,  for  appellant. 
B.  M.  Frost,  of  Eureka  (L.  M.  Burnell,  of 
Eureka,  of  coiusel),  for  respondent. 

BURNETT,  J.  This  is  an  appeal  by  Jack 
lADe  from  a  judgment  of  the  superior  court 
in  and  for  the  county  of  Humboldt  against 
the  two  defendants  for  $150. 

William  Boitana,  representing  himself  to 
be  the  agent  of  defendant,  Jack  Lane,  induc- 
ed plaintiff  to  rent  a  lodging  house  belonging 
to  said  Lane  and  purchase  the  furniture 
therein.  To  this  end  plaintiff  paid  said 
Boitana  $60  rental  and  $150  toward  the  fur- 
niture, receiving  receipts  therefor  signed  by 
Boitana.  Thereafter  plaintiff  was  refused 
possession  of  the  premises,  and  she  brings  this 
action  for  the  recovery  of  the  sum  of  $210 
paid  by  her  to  Boitana  and  for  $375  damages 
due  to  loss  of  rental  profits. 

[1]  In  his  brief  ai^ellant  declares: 

"The  only  material  questicm  at  issue  is  as  to 
whether  or  not  the  defendant  and  appellant. 
Jack  Lane,  rented  the  property  to  the  respond- 
ent or  to  the  defendant  William  Boitana,  and 
was  the  defendant  William  Boitana  the  agent  of 
appellant  Jack  Lane." 

It  may  be  said  that  the  complaint  of  the 
plaintiff  is  baaed  upon  the  theory  that  he 
was  such  agent  and  that  plaintiff's  deaUng 
was  directly  with  said  William  Boitana.  It 
is  earnestly  claimed  by  appellant  that  there 
Is  no  proof  of  such  agency.  Plaintiff,  how- 
ever, testified  that  before  entering  Into  the 
contract  with  Boitana  she  telei^oned  to  said 
lAne  and  be  informed  her  that  "he  was  act- 
ing through  Mr.  Boitana."  It  is  true  that 
other  portions  of  the  plaintiff's  testimony  are 
rather  inconsistent  with  this  declaration,  and 
that  the  showing  of  the  appellant  to  the  con- 
trary is  quite  strong  and  persuasive,  but  these 
were  considerations  for  the  trial  court,  and  we 
cannot  say  that  the  conclusion  of  the  trial 
Judge  was  entirely  unsui^orted.  He  had  the 
legal  rl^t  to  accept  at  its  full  value  the 
said  statement  of  plaintiff  and  to  act  upon  it, 
and  it  is  not  within  our  provtnoe  to  dispute 
the  correctness  of  his  conclusion. 

As  to  the  other  proposition  contended  for 
by  appellant  that  the  property  was  not  rented 
to  plaintiff,  the  testimony  of  plaintiff  is  posi- 
tive and  unequivocal  that  she  had  such  agree- 
ment with  William  Boitana,  and  in  pursuance 
thereof  paid  him  said  sum  of  money,  and,  as 
before  suggested,  tliis  was  supplemented  by 
the  testimony  as  to  agency  based  upon  said 
conversation  with  appellant. 

[2]  Another  point  Is  made  by  the  appellant 
for  the  first  time  in  his  closing  brief  to  the 
effect  that  the  complaint  falls  to  state  a  cause 
of  action  against  said  Jad£  Lane.  It  must  be 
said  that  the  complaint  is  inartiflcially 
drawn,  and  It  is  quite  d^ectire  in  the  respect 


suggested.  There  is  no  direct  allegation  that 
Boitana  was  the  agent  of  Lane,  nor  that  he 
was  authorized  to  represent  the  latter  In  the 
transaction  relied  upon.  The  direct  all^a- 
tion  is  that: 

"The  said  William  Boitana  represented  to  said 
plaintiff  that  he  was  the  agent  of  the  owner  of 
said  furniture  in  said  lodging  and  rooming  house 
at  said  No.  236  Second  street  in  said  city  of  £Hi- 
reka,  said  county  of  Humboldt,"  etc. 

An  allegation  that  he  represented  himself 
to  be  the  agent  is,  of  course,  not  an  allegation 
of  the  fact  of  agency.  However,  it  Is  farther 
alleged: 

"That  it  was  then  and  there  orally  agreed  to 
by  and  tietween  said  plaintiff  and  Uie  said  de- 
fendant, said  William  Boitana,  that  the  puiv 
chase  price  of  said  furniture  should  be  the  sum 
of  $350,  $150  to  be  then  and  there  paid  by  said 
plaintiff  to  said  defendant  William  Boitana  as 
the  agent  for  said  defendant  said  Jack  Lane,"  etc 

We  think  it  thus  appears  that  an  attempt 
was  made  to  allege  that  the  defendant  Boi- 
tana was  the  agent  of  Lane  In  the  transac- 
tion. It,  of  course,  falls  short  of  the  direct 
and  explicit  averment  that  should  be  found  ta 
a  pleading  of  this  character,  but  we  thlnK  It 
may  l)e  regarded  as  an  Instance  of  an  imper- 
fect allegati<m  of  a  material  element  rather 
than  an  utter  failure  to  make  an  essential 
averment  of  a  cause  of  action. 

In  this  connection  it  may  be  said  that  no 
demurrer  was  filed  to  the  complaint;  that  no 
objection  was  made  to  the  introduction  of  evi- 
dence on  the  ground  that  the  complaint  fail- 
ed to  state  a  cause  of  action  against  the  ap- 
pellant; furthermore,  that  the  action  seems 
to  have  l)een  tried  upon  the  theory  that  the 
complaint  was  sufficient  in  the  respect  indi- 
cated, and  that  no  attention  was  called  to 
this  defect  until  the  closing  brief  of  appellant 
was  presented  in  this  court. 

[8]  While,  of  course,  advantage  may  be 
taken  at  any  time  of  the  entire  absence  of  a 
material  averment  in  a  complaint,  yet  it  Is 
well  settled  that  the  privilege  of  challenging 
a  defective  allegation  may  be  waived,  and 
the  complaining  party  be  thereafter  deprived 
of  the  right  to  urge  such  lmi)erfectlon  as  a 
ground  of  reversal.  The  infirmity  herein 
suggested  could  have  been  easily  remedied, 
and  appellant  should  have  called  attention  to 
it.  Manifestly  plaintiff  was  quite  careless  In 
drafting  her  complaint,  but  this  did  not  Justi- 
fy appellant  In  remaining  sil^it  until  the 
last  word  '^^s  about  to  be  spoken  In  the  ap- 
pellate court,  and  then,  with  no  opportunity 
for  respondent  to  reply,  demanding  a  reversal 
for  a  defect  that  in  no  wise  operated  to  his 
prejudice. 

We  think  under  the  drcumstanoes  that  the 
complaint  should  not  be  held  so  radically  de- 
fective as  to  demand  a  retrial  of  the  cause. 
The  Judgment  is  therefore  affirmed. 

We  ooncnr:  CHIPMAN,  P.  J.;   HART,  J. 
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WILDENHAYN  t.  JUSTICE'S  CX)UBT  OF 
CITY  AND  CX)UNTY  OF  SAN  FRAN- 
CISCO,    (av.  1948.) 

(Diatrict  Conrt  of  Appeal,  First  District,  Cali- 
fornia.    July  18,  1917.) 

1.  Justices  or  thb  Pxaox  «=9188(1^-^ec- 

OBD — Amendments. 
A  justice's  court  has  the  right  to  amend  its 
records  so  as  to  make  them  speak  the  truth  with 
respect  to  the  actual  orders  which  it  makes. 

2.  Justices  or  the  Peace  «s»1S8(12)— Reo- 

OBD — AlIXNDIfEIfTS. 

A  justice's  oonrt  grantine  an  order  to  set 
aside  a  default  judgment,  and  thereafter  recit- 
ing by  an  order  that  its  former  order  failed, 
through  inadvertence,  to  contain  the  terms  of 
the  actual  order,  had  power  to  order  the  min- 
utes of  his  court  to  be  corrected. 
S.  Justices  of  the  Peace  €=»208(1) — Review 

— CeBTIOBABI— FiNDINQ. 

The  finding  and  decision  of  a  justice's  court 
that  its  order  bad  been  inadvertently  entered  in 
the  minutes  was  conclusive  upon  the  trial  court 
on  a  writ  of  i^view,  as  its  only  power  was  to 
review  jurisdiction  of  justice's  court  to  make 
such  order  in  any  case. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Flrandsco;  James  M.  Sea  well. 
Judge 

AK>licatlon  by  Ernest  WUdenbayn  for  a 
writ  of  certiorari  against  the  Justice's  Court 
of  the  City  and  County  of  San  Francisco. 
From  a  Judgmeot  of  tbe  superior  court  an- 
nulling an  order  of  tbe  Justice's  Court  vacat- 
ing and  setting  aside  a  default  Judgment  In 
an  action  before  it,  defendant  appeals.  Re- 
versed. 

Pierce  Coombes,  of  San  Francisco,  for  ap- 
pellant. Samuel  B.  Russell,  of  San  Francis- 
co, for  respondent. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  rendered  upon  an  application  for  a 
writ  of  certiorari  whereby  the  trial  court  an- 
nulled an  order  of  tbe  Justice's  court  of  the 
dty  and  county  of  San  Francisco  vacating 
and  setting  aside  a  default  judgment  in  an 
action  before  it. 

The  record  shows  the  following  to  be  the 
facts:  On  or  abotit  September  15,  1916,  the 
plaintiff  herein  commenced  an  action  in  said 
Justice's  court  against  C.  E.  Herrick,  Incor- 
porated, to  recover  the-  sum  of  $142,  and 
caused  summons  therein  to  be  forthwith  Is- 
sued and  served.  On  September  23,  1915, 
Judgment  by  default  was  rendered  against 
said  defendant  On  September  28,  1915,  the 
defendant  moved  for  an  order  vacating  and 
setting  aside  said  default  Judgment  and  per- 
mitting said  defendant  to  appear  and  plead 
therein.  Said  motion  was  beard  on  October  1, 
1916,  by  Justice  Frank  T.  Deasy,  In  whose 
court  said  action  was  pending,  and  on  said 
last-named  day  the  Justice  made  an  order 
granting  said  motion.  The  said  order,  as  it 
was  then  entered  In  the  clerk's  record  of  said 
court,  did  not  contain  any  provision  for  the 


payment  of  costs  by  the  defendant  as  a  con- 
dition of  granting  said  motion,  as  required 
by  section  869  of  the  Code  of  OlvU  Proce- 
dure. The  defendant  thereupon  filed  Its  an- 
swer. On  October  6,  1915,  the  plalntUT  mov- 
ed said  Justice's  court  for  an  order  setting 
aside  Its  last  above  named  order  vacating 
the  default  Judgment,  upon  the  sole  ground 
that  the  court  had  not  Jurisdiction  to  make 
the  same  In  the  form  In  which  it  appeared  to 
have  been  made  on  the  records  of  the  court ; 
it  being  tbe  contention  of  the  plalntUf  that 
such  order,  In  the  absence  of  a  condition  re- 
quiring the  payment  of  costs  by  the  defend- 
ant, was  void.  On  February  8,  1916,  Justice 
Frank  T.  Deasy  made  and  entered  an  order 
reciting  that  Its  order  of  October  1,  1915,  at 
which  the  motion  was  aimed,  as  entered  in 
the  minutes  of  said  court,  failed  through  In- 
advertence to  contain  the  terms  of  the  actual 
order  as  given  by  the  court  upon  the  date 
thereof.  In  that  flrom  the  said  minute  order 
~was  omitted  the  requirement  as  to  the  pay- 
ment of  costs  which  the  actual  order  made 
in  opea  court  had  contained ;  and  the  Justice 
therefore  ordered  the  minutes  of  his  court  to 
be  corrected  in  that  regard,  and  thereupon 
denied  the  plalnturs  said  motion;  whereup- 
on the  plaintUf  applied  to  the  superior  court 
for  a  writ  of  review,  and  the  said  court,  with 
tbe  record  of  the  Justice's  court  showing  the 
above  facts  before  it,  annulled  the  last-nam- 
ed order  of  the  Justice's  court,  the  effect  of 
which  was  also  to  work  an  annulment  of  tbe 
former  order  of  tbe  Justice's  court  as  the 
same  appeared  upon  Its  unamended  minutes. 
From  that  Judgment  the  defendant  prose- 
cutes this  appeal. 

[1]  The  first  and  in  fftct  the  only  question 
presented  upon  this  appeal  la  as  to  whether 
or  not  a  justice's  court  has  the  right  to 
amend  its  records  so  as  to  make  them  speak 
the  truth  with  respect  to  the  actual  orders 
which  it  makes.  This  inherent  power  courts 
of  record  have  always  possessed  and  exer- 
cised, and  their  action  in  so  doing  has  In  this 
state  been  uniformly  upheld.  Hall  v.  Poladk, 
42  Cal.  218;  Bostwlck  v.  McEvoy,  62  OaL 
496;  Wlggln  v.  Superior  Court,  68  Cal.  308, 
9  Pac.  646;  Crlm  v.  Kessing,  89  Cal.  486, 
26  Pac.  1074,  23  Am.  St.  Rep.  491;  Bgan  v. 
Egan,  90  Oal.  15,  27  Pac.  22;  Kaufman  v. 
Shaln,  111  Oal.  16,  43  Pac.  393,  62  Am.  St. 
Rep.  139;  Dickey  v.  Gibson,  113  Cal.  26.  45 
Pac.  16,  54  Am.  St  Rep.  321 ;  People  v.  Cur- 
tis, 118  Cal.  68,  45  Pac.  180;  People  v.  Dnr- 
rant,  116  Cal.  179,  48  Pac.  75;  Scamman  v. 
Bonslett,  118  Cal.  93,  60  Pac.  272,  62  Am.  St 
Rep.  226;  Homeseckers'  I*  Ass'n  v.  Oleeson, 
133  Cal.  312,  66  Pac.  617.  We  can  dlaeover 
no  reason,  and  we  are  referred  to  no  authcnr- 
Ity,  denying  the  possession  of  a  like  inher- 
ent power  in  confts  not  of  record  in  proper 
cases. 

[I]  Upon  the  record  before  us  this  would 
seem  to  have  been  a  proper  case  for  the  ex- 
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erclse  of  such  a  right  by  tbe  judge  of  the  Jus- 
tice's court;  and  his  finding  and  decision 
that  the  order  In  question  was  Inadvertently 
entered  In  the  minutes  of  bis  court  In  an  er- 
roneous form  was  conclusive  upon  the  trial 
court  upon  the  hearing  on  a  writ  of  review, 
whose  only  power  was  that  of  reviewing  the 
Jurisdiction  of  the  lower  tribunal  to  make 
such  an  order  in  any  case. 

[31  It  must  be  conceded  that,  if  In  fact  the 
order  as  made  by  the  Justice  In  <¥en  court 
did  comply  with  the  requirements  of  section 
859  of  the  Code  of  Civil  Procedure,  and  if  In 
fact  the  order  as  entered  in  the  minutes  of 
the  court  inadvertently  omitted  a  condition 
essential  to  its  validity  which  the  actual  or- 
der contained,  a  grave  and  irremediable  in- 
Jury  would  he  done  the  defendant  In  the  de- 
nial to  it  of  the  right  to  have  a  hearing  upon 
the  merits  of  the  case. 

Judgment  reversed. 

We  concur:  KERRIGAN,  J.;  BEASLY,' 
Judge  pro  tem. 


TAFT  et  al.  v.  HAAS  et  at    (Civ.  2386.) 
(District  Ck>urt  of  Appeal,  Second  District,  Cal- 
ifornia.   July  13,  1917.) 

1.  IfANDAMUB  €=s>23(2)— Petitionees  "Benk- 
FiciAixY  Intkbested"— Statute.. 

Taxpayers  of  a  city  were  "beneficially  in- 
terested, within  Code  Civ.  Proc.  §  1086,  pro- 
viding that  writ  of  mandate  must  be  issued  on 
the  verified  petition  of  the  party  beneficially 
interested,  in  a  proceeding  to  compel  the  board 
of  trustees  of  a  city  to  canvass  the  returns  of 
an  election  therein  to  determine  whether  the 
city  should  be  consolidated  with  the  city  of  Los 
Angeles,  since  the  question  of  consolidation  bore 
a  direct  relation  to  the  question  of  the  amount 
of  taxes  to  be  paid  in  future  by  petitioners,  etc. 
[Kd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bene- 
ficially Interested.] 

2.  Elections  <S=>244— Failubb  to  Sign  Ros- 
TEB  OF  Election  Precinct. 

The  roster  kept  at  an  election  precinct  be- 
ing in  charge  of  tbe  precinct  officials,  it  is  their 
duty  to  require  electors  to  sign  it,  and  neither 
the  vote  of  a  nonsiening  elector  nor  that  of  thei 
precinct  is  invalidated  by  their  failure  to  dis- 
charge the  duty. 

3.  Elections  <g=>259— Canvass— Completion. 

Where  the  board  of  trustees  of  a  city,  can- 
vassing tbe  returns  of  an  election,  threw  out 
the  entire  vote  of  two  precincts,  consolidated  for 
the  particular  election,  because  the  number  of 
names  on  the  precinct  roster  fell  short  by  three 
of  the. number  of  names  on  the  polling  list  and 
the  number  of  ballots  cast,  the  canvass  was  not 
complete;  the  board's  action  in  throwing  out 
the  vote  of  the  precincts  being  improper. 

4.  Mandamus  iS=>74(4)— Completion  of  Can- 
VASis— Pbopbiety  of  Remedt. 

Mandamus  on  the  petition  of  taxpayers  of 
the  city  was  the  proper  remedy  to  require  the 
board  of  trustees  to  complete  the  canvass  by 
counting  the  vote  of  the  thrown-out  precincts; 
tbe  statute  providing  for  election  contests  hav- 
ing no  application  to  the  particular  election, 
which  was  on  the  question  of  consolidation  with 
another  city. 


Application .  for  writ  of  mandate  by  S.  H. 
Taft  and  ottters  against  William  Haas  and 
others.  Peremptory  writ  directed  to  Issue  as 
prayed. 

Tanner,  Odell  &  Taft,  of  Los  Angeles,  for 
petitioners.  J.  W.  Ballard  and  Charles  D. 
Ballard,  both  of  I/os  Angeles,  for  respond- 
ents. 

WORKS,  Judge  pro  tem.  The  respondents 
are  the  city  clerk  and  the  members  of  tbe 
board  of  trustees  of  the  dty  of  Sawtelle,  and 
In  this  proceeding  we  are  asked  to  require 
the  trustees  to  canvass  the  returns  of  a  cer- 
tain election  held  in  tbe  city,  to  re<]uire  the 
clerk  to  «iter  the  result  of  tbe  canvass  upon 
the  minutes  of  tbe  trustees,  and  to  direct  all 
tbe  respondents  to  perform  certain  other 
acts  required  by  law  In  tbe  premises.  The 
petitioners  are  taxpayers,  property  owners, 
and  registered  voters  and  electors  of  Saw- 
telle. 

[1]  The  respondents  contend  that  tbe  peti- 
tioners are  not  beneficially  Interested  in  the 
relief  sought,  section  1086  of  tbe  Code  of 
Civil  Procedure  providing  that  the  writ  of 
mandate  "must  be  issued  upon  tbe  verified 
petition  of  tbe  party  beneficiaUy  interested," 
and  that,  for  that  reason,  tbe  petitioners  have 
not  legal  capacity  to  sue.  The  Section  in 
question  was  held  for  the  purpose  of  deter- 
mining whether  tbe  city  of  Sawtelle  should 
be  consolidated  with  the  city  of  Los  Angeles. 
Whether  the  former  dty  is  to  become  one 
with  tbe  latter  bears  a  direct  relation  to  tb« 
question  of  tbe  amount  of  taxes  in  future  to 
be  paid  by  petitioners,  and  either  consolida- 
tion or  no  consolidation  with  Los  Angeles  Is 
bound  to  affect  the  value  of  all  property  In 
Sawtelle.  The  petlticmers  are  therefore  ben- 
eficially interested  in  this  proceeding.  Eby 
V.  Board  of  School  Trustees,  87  Cal.  166,  25 
Pac.  240 ;  Frederick  v.  San  Luis  Obispo,  118 
Cal.  391,  60  Pac  661. 

It  becomes  necessary  now  to  state  more 
fully  the  facts  upon  which  this  controversy 
Is  based  and  as  to  which  there  is  no  dispute. 
On  tbe  day  of  the  election  300  votes  were 
cast  at  one  of  the  election  precincts,  which 
we  may  designate  as  precinct  A,  as  shown  by 
tbe  tally  list  and  by  the  certificate  of  tbe  pre- 
cinct election  board.  Of  these  153  voted  for 
consolidation  and  147  agaiust  consolidation. 
While,  however,  300  voters  actually  registered 
a  choice  at  precinct  A,  the  roster  signed  by 
the  electors  showed  a  total  only  of  297  sig- 
natures. Three  who  voted  did  not  sign.  In 
that  part  of  Sawtelle  not  including  precinct 
A  tbe  total  vote  for  consolidation  was  366 
and  against  consolidation  369.  Thus  without 
precinct  A  tbe  result  was  against  consolida- 
tion with  a  margin  of  3  votes.  Tbe  total 
vote,  including  the  vote  of  precinct  A,  was, 
for  consolidation  519,  against  consolidation 
616;  a  direct  reversal  of  the  situation,  also 
with  a  majority  of  3  votes.    When  tbe  board 
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of  trustees  came  to  canvass  the  result  of  tbe 
election,  the  vote  of  precinct  A  was  rejected 
from  consideration  upon  the  advice  of  the  city 
attorney  of  Sawtelle  that  the  discrepancy 
between  the  tally  list  and  certificate,  on  the 
one  hand,  and  the  roster,  on  the  other,  had 
the  effect  to  nullify  the  vote  of  the  precinct. 

[2]  The  first  question  to  be  determined  Is 
whether  the  trustees  were  justified  In  casting 
out  the  vote  of  precinct  A.  They  were  not 
The  city  attorney's  advice  to  them  In  that  re- 
gard Is  Indefensible.  Tbe  roster  kept  at  an 
election  precinct  is  In  the  charge  of  the  pre- 
cinct officials.  It  is  their  duty  to  require 
electors  to  sign  It,  and  neither  the  vote  of  a 
nonslgnlng  elector  nor  that  of  the  precinct  is 
invalidated  by  their  failure  to  discharge  that 
duty.  Hayes  v.  Klrkwood,  136  Cal.  390,  69 
Pac.  30;  Starkweather  v.  Dawson,  14  Cal. 
App.  666,  112  Pac.  736;  People  v.  Butler,  20 
CaL  App.  379,  129  Pac.  600.  The  showing  of 
the  tally  list  and  of  the  certificate  of  the 
election  officers  controlled  the  showing  made 
by  the  roster. 

Notwithstanding  tbe  palpable  fact  that  the 
electors  of  Sawtelle  have  indicated  a  desire 
tlmt  tbelr  municipality  be  consolidated  with 
Los  Angeles,  we  are  confronted  with  the 
question  whether  we  can  relieve  them  from 
an  apparent  showing  of  record  tliat  their  de- 
sire is  exactly  the  reversa  The  respondents 
contend  that  the  board  of  trustees  has  ex- 
hausted its  functions  as  a  canvassing  body, 
and  that  mandate  will  not  issue  to  compel 
its  further  action  in  that  behalf.  The  action 
taken  by  the  trustees  in  their  cauvass  of 
votes  is  shown  by  their  minutes.  In  them 
mention  is  made  of  precincts  3  and  5.  These 
.were  really  consc^dated  for  the  election  in 
question  and  constituted  the  precinct  we  have 
called  precinct  A  This  Is  the  showing  made 
by  the  minutes,  and  the  recital  presents  ev- 
erything that  the  trustees  did  in  the  prem- 
ises: 

"The  board  canvassed  the  returns  of  tbe  an- 
nexation election.  In  precinct  No.  3  a  dis- 
crepancy was  found,  the  number  of  names  on  the 
roster  falling  short  by  3  of  the  number  of  names 
on  the  poUini;  list  and  of  the  number  of  ballots 
cast.  The  city  attorney  said  tbe  law  required 
that  these  must  agree,  and  that  only  such  num- 
ber be  reported  as  were  found  on  the  roster  of 
voters.  Gledhin  and  Aldrich  moved  that  pre- 
cincts Nos.  3  and  5  be  thrown  out  owing  to  the 
fact  that  the  official  roster  did  not  correspond 
with  the  tally  sheets  or  the  number  of  votes 
reported,  as  required  by  the  Supreme  Court 
of  the  state.  The  vote  stood:  Wnlker,  Gledhill, 
Aldrich,  and  Haas  voting  'Aye';  noes  none; 
absent,  one.  The  returns  of  the  remaining  pre- 
cincts were  then  considered.  They  showed  a  to- 
tal of  735  votes  cast,  of  which  366  were  yeas 
and  369  were  nays." 

[3]  The  contention  of  respondents  is  that 
the  minutes  show  that  the  board  acted  upon 
the  entire  returns  before  them,  that,  accord- 
ingly, the  work  of  the  canvass  was  complet- 
ed, and  that  nothing  further  can  b^  required 
of  the  board  by  the  mandate  of  this  court. 
Section  2  of  the  act  under  which  the  elec- 
tion was  held  (Stats.  1913,  p.  678)  contains  a 


provision  requiring  the  legislative  body  of 
a  city  In  which  such  an  election  takes  place, 
at  tbe  time  of  its  regular  meeting  next  after 
the  election,  to  meet  end  canvass  tbe  returns 
thereof.    The  section  further  provides: 

"Such  canvass  shall  be  completed  at  such 
meeting,  if  practicable,  and  in  any  event,  as  soon 
as  practicable,  avoiding  adjournment  or  adjourn- 
ments, until  said  canvass  is  completed." 

This  provision  places  no  time  limit  upon 
the  labors  of  the  canvassing  board.  In  ef- 
fect, its  only  requirement  is  that  the  canvass 
be  completed,  and  that  the  work  be  perform- 
ed as  soon  as  practicable.  Did  the  respond- 
ents trustees  complete  the  canvass  of  the 
votes  of  tbe  Sawtelle  election?  They  did  not 
Include  the  vote  of  precinct  A  in  the  result 
stated  by  them  in  their  minutes.  As  we  have 
seen,  that  vote  was  properly  cast  and  was  a 
legal  and  necessary  part  of  the  entire  vote  of 
the  city,  tiom  which  tbe  choice  of  the  electors 
was, to  be  determined.  In  rejecting  the  vote 
of  the  precinct  the  trustees  assumed  to  decide 
a  legal  question  and  decided  it  wrongly,  act- 
ing, of  course,  upon  the  advice  of  the  city 
attorney.  They  tabulated  and  added  togeth- 
er a  part  of  the  vote  and  rejected  a  part 
which  was  equally  unimpeachable  as  a  decla- 
ration of  the  choice  of  a  considerable  body 
of  the  electorate.  Under  such  circumstances 
the  conclusion  seems  inevitable  that  their 
work  of  canvassing  was  not  completed  and 
that  it  yet  remains  undone. 

[4]  The  question  now  left  to  be  determined 
is:  WUl  our  mandate  issue  to  require  the 
completion  of  the  canvass?  It  is  conceded 
that  the  statute  of  the  state  providing  for 
election  contests  has  no  application  to  an 
election  such  as  the  one  with  wliicb  we  are 
now  concerned.  That  being  so,  it  would 
seem  that  mandate  is  the  proper  remedy  for 
the  situation  here  disclosed.  We  will  natu- 
rally be  diligent  to  discover  some  remedy  for 
the  existing  111,  as  it  is  shocking  to  a  sense 
of  justice  to  contemplate  the  possibility  of  a 
considerable  electorate  being  disfranchised 
through  the  action  of  a  canvassing  board  and 
of  the  result  of  an  election  being  finally  de- 
clared by  such  board  to  be  the  opposite  of  the 
true  result. 

The  courts  of  California  have  spoken  on 
questions  closely  related  to  the  present  one. 
The  respondents  rely  upon  Gibson  v.  Twad- 
dle, 1  Cal.  App.  126,  81  Pac.  727.  That  case 
was  like  the  present  in  some  of  its  particu- 
lars. There  a  board  of  supervisors  had  re 
fused  to  canvass  the  returns  of  a  certain 
precinct,  but  had  tabulated  those  of  all  tbe 
other  precincts  in  the  county.  The  court  was 
asked  to  require  the  supervisors,  by  mandate, 
to  Include  the  returns  from  tbe  omitted  pre- 
cinct. The  writ  was  refused,  but  upon  the 
express  grounds  that  the  supervisors  had  con- 
cluded the  canvass  by  certifying  that  one 
of  the  parties  to  the  controversy  bad  been 
elected  to  tbe  office  in  question,  that  his 
certificate  of  election  had  been  issued  to  him, 
and  that  section  1111  et  seq.  of  the  Code  of' 
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Civil  Procedure,  as  to  election  contests,  pro- 
vided a  plain,  speedy,  and  adequate  remedy 
for  the  petitioner.  It  Is  true  that  there  Is 
some  general  lan^age  In  the  opinion  which, 
upon  a  cursory  reading,  seems  opposed  to  the 
view  of  the  petitioners  In  this  proceeding, 
A  careful  study  of  the  case,  however,  con- 
vinces that  It  does  not  really  so  stand  in 
opposition.  The  case  of  Cerlnl  v.  De  Long, 
7  Cal.  App.  398,  94  Pac.  582,  Is  authority  for 
resort  to  the  remedy  by  mandate  in  such  a 
case  as  the  present.  There  the  canvassing 
board  declared  an  election  void,  refused  to 
canvass  any  part  of  the  vote,  and  ordered  a 
new  election.  The  board  was  required,  by 
mandate,  to  make  the  canvass.  People  v. 
Murphy,  20  Cal.  App.  398,  129  Pac.  608,  de- 
serves mention  In  this  connection.  There  the 
writ  of  mandate  was  refused  in  a  case  In 
which  it  was  asked  for  the  purpose  of  re- 
quiring a  canvassing  board  to  disregard 
a  certificate  of  election  and  to  canvas^  re- 
turns solely  upon  the  showing  made  by  the 
tally  lists;  but  much  of  the  language  of  the 
opinion  Is  favoraUe  to  the  use  of  the  writ 
where  a  plain  case  of  violation  of  duty,  with 
a  ccmsequent  injury  to  the  rights  of  the  elec- 
torate, Is  shown.  People  v.  Butler,  20  CaL 
App.  379,  129  Pac.  600,  Is  authority.  In  gen- 
eral, for  the  use  of  the  writ  of  mandate  to 
compel  a  canvassing  board  to  perform  its 
duty.  ' 

A  peremptory  writ  of  mandate  will  issue 
as  prayed  for. 

We  concur:  CONREY,  P.  J.;  JAMBS,  J. 


KRUSE  v.  BUSH  et  aL 
(Supreme  Court  of  Oregon.    Sept.  11,  1917.) 

1.  Vknoob  ano  Pubchaseb  «=3334(2)— Reu- 
EDIB8  OF  PuBCHASEE— Fraud— Action  to 
Recoveb  Considebation. 

One  induced  by  fraudulent  representations 
to  purchase  land  under  an  executory  contract 
upon  discovering  the  fraud  may  rescind  tlie  con- 
tract absolutely,  and  sue  in  an  action  at  law  to 
recover  the  consideration  paid. 

2.  Vkndob  and  Purchaser  e=s>334(l)— Fraud 
— Rkcovebt  of  Purchase  Monet. 

In  tlie  absence  of  fraud  or  some  other  ground 
for  rescission,  the  purcliaser  cannot  escape  his 
contract  obligation  or  recover  back  the  purchase 
money  paid,  though  the  rule  is  otherwise  where 
the  purchaser  is  oititled  to  rescind. 

3.  Vbndob  and  Pubchabeb  9=>119— Fbaud— 
Rescission— Time. 

Where  a  purchaser  and  his  assignee  might 
disaffirm  an  executory  contract  of  sale  for 
fraudulent  representations,  they  were  required 
to  do  BO  promptly  on  discovery  of  the  fraud. 

4.  Vendob  and  Pubchaseb  «=>338— Fraud- 
Action  TO  Recoveb  Considebation— Right 
OF  Assignee. 

Where  a  purchaser  under  an  executory  con- 
tract elected  to  rescind  on  the  discovery  of  the 
vendor's  fraudulent  representations  and  quit- 
claimed the  property  to  defendant  and  demanded 
a  repayment  of  the  money  paid  on  the  contract, 
she  became  entitled  to  sue  for  money  had  and  re- 
oaved,  and  such  claim  might  be  asserted  by  her 
assignee. 


6.  Vbndob  and  Ptibchabeb  4=>341(4)— Bbxb> 
DIES  OF  Pubchaseb— Action  to  Recoveb 
Considebation — In^tbuction. 
In  an  action  by  a  pnr^aset's  assignee  for 
money  paid  under  an  executory  contract  of  sals 
rescinded  on  the  ground  of  the  vendor's  fraudu- 
lent representations,  an  instruction  that  plain- 
tiff need  not  prove  all  the  alleged  representations 
to  be  false,  and  that  it  was  sufficient  to  prove 
that  a  single  r^resentation  was  false,  that  the 
fraud,  as  defined  by  the  instruction,  must  be 
clear  and  convincing,  was  not  objectionable  as 
permitting  the  jury  to  find  for  plaintiff  if  the 
alleged  representations  were  fraudulent  in  a 
single  respect,  even  though  the  falsity  was  in- 
consequential. 

6.  Vendob  and  Pubchaseb  4=>334(2)— RE]kCE> 
DIES  OF  Pubchaseb— Reoovebt  of  Consid- 
ebation. 
Plaintiff  was  not  required  to  show  a  total 
failure  of  conraderation. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis, 
Judge. 

Action  for  money  had  and  received  by  M. 
Kruse  against  H.  P.  Bush  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

This  Is  an  action  for  money  bad  and  re- 
ceived, brought  by  plaintiff  In  her  own  right 
and  as  assignee  of  Mrs.  D.  B.  Tanna.  The 
first  count  In  the  amended  complaint  alleges 
the  execution  of  two  contracts  by  plaintiff 
with  the  defendant  BorthwlCk  for  the  pur- 
chase of  two  tracts  of  land  In  Mnltnomah 
county,  and  that  the  execution  of  these  con- 
tracts by  plaintiff  was  Induced  by  fraudu- 
lent representations  made  by  the  defendant 
Bush,  as  agent  of  the  defendant  Borthwlck. 
The  falsity  of  the  representations  Is  averred, 
and  it  is  charged  that  on  discovering  the 
alleged  fraud  plaintiff  notified  defendants  of 
her  election  to  rescind,  tendering  a  quitclaim 
deed  to  the  property.  This  quitclaim  was 
deposited  in  court  on  the  bringing  of  the 
action.  Plaintiff  prays  for  judgment  for  the 
amounts  which  she  has  paid  on  account  of 
the  purdiase  price. 

The  second  count  is  similar  in  purport. 
It  jalleges  a  contract  entered  Into  by  D.  E. 
Tanna  with  the  defendant  Borthwlck  for  the 
purchase  of  a  tract  of  land  in  the  same 
neighborhood.  Induced  by  the  same  represen* 
tatlons.  It  Is  alleged  that  Mrs.  Tanna  elect- 
ed to  rescind,  quitclaimed  the  property  to 
defendants,  and  assigned  her  right  of  action 
to  plaintiff. 

The  defendants  demurred  separately  to 
the  counts  In  the  amended  complaint.  This 
demurrer  was  overruled,  and  the  defendants 
then  answered.  The  answer  admits  the 
marketing  of  the  property  by  the  defendant 
Borthwlck,  the  refusal  of  the  defendants  to 
treat  the  contracts  as  rescinded,  and  to  pay 
plaintiff  the  sums  demanded.  It  also  admits 
the  assignment  of  Mrs.  Tanna's  claim  to 
plaintiff.  The  other  allegations  of  the 
amended  t»mplalnt  are  denied. 

A  judgment  was  entered  in  favor  of  plain- 
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ttff  on  a  verdict  recoTered  by  ber,  and  de- 
fendants appeal. 

Charles  B.  Lenon,  ot  Portland  (Clinton  A. 
Ambrose,  of  Portland,  on  the  brief),  for  ap- 
jieUantB.  B.  O.  Skulason,  of  Portland  (Wal- 
ter Hayee  and  Clark,  Skulason  &  Clark,  all 
of  Portland,  on  the  brief),  for  respondent 

McCAMANT,  J.  (after  stating  the  facta  as 
above).  [1]  The  defendants  challenge  the 
right  of  plalntlfF  to  maintain  her  action  for 
money  had  and  received,  claiming  that  re- 
scission is  an  equitable  remedy,  and  that 
plaintiff  has  no  remedy  at  law  except  an 
action  for  damages.  This  contention  Is  re- 
served by  the  demurrer  to  the  amended  com- 
plaint and  by  motions  for  a  nonsuit  and  for 
a  directed  verdict ;  exceptions  being  taken  to 
the  denial  of  these  motions.  It  is  said  in  39 
Cj-c.  1263,  with  reference  to  contracts  for 
the  purchase  of  real  estate,  that: 

"Fraud  renders  the  contract  voidable  at  the 
option  of  the  injured  party  and  entitles  Iiim  to 
rescission  of  the  same  at  law  so  long  as  it  is 
executory." 

The  contracts  with  which  we  are  concern- 
ed were  executory.  The  quitclaims  were  re- 
quired only  because  plaintlfT  and  her  assign- 
or had  recorded  their  contracts. 

In  39  Cyc  1997,  It  is  said: 

"One  who  has  been  induced  by  fraudulent  rep- 
resentations to  become  the  purchaser  of  property 
has,  upon  the  discovery  of  the  fraud,  three  reme- 
dies open- to  him,  either  of  which  he  may  elect: 
He  may  rescind  the  contract  absolutely  and  sue 
in  an  action  at  law  to  recover  the  consideration 
parted  with  upon  the  fraudulent  contract;  he 
may  brinjr  an  action  in  equity  to  rescind  the  con- 
tract, and  in  that  action  have  full  relief :  lastly, 
he  may  retain  what  he  has  received  and  bring 
an  action  at  law  to  recovwr  the  damages  sus- 
tained." 

Plaintiff  in  this  case  has  elected  to  pursue 
the  first  of  these  remedies.  Her  right  to  do 
so  is  recognized  by  Warvelle  on  Vendors,  f 
918 ;  Mael  v.  Stutsman,  60  Or.  66,  69, 117  Pac. 
1093;  Koehler  v.  Dennlaon,  72  Or.  362,  366, 
143  Pac.  649 ;  T.  B.  Potter  Co.  v.  BreitUng, 
79  Or.  293,  305,  165  Pac.  179. 

[2,  3]  Defendants  also  claim  that  plaintiff 
has  no  remedy  so  long  as  she  and  her  as- 
signor have  not  paid  all  the  purchase  price 
called  for  by  their  contracts  and  the  defend- 
ants are  still  willing  to  consummate  the  sales. 
None  of  the  authorities  cited  by  defendants 
on  this  branch  of  their  contention  were  cases 
involving  fraud.  In  the  absence  of  fraud  or 
some  other  ground  for  rescission,  the  vendee 
cannot  escape  the  obligations  he  has  assumed 
in  the  contract  of  purchase,  nor  can  he  re- 
cover l>ack  the  purchase  money  which  he  has 
paid.  But  the  rule  is  otherwise  wh«A  the 
vendee  is  entitled  to  rescind:  Livesley  v. 
Muckle,  46  Or.  420.  423,  80  Pac  901;  Jeffreys 
V.  Weekly,  81  Or.  140, 158  Pac.  522.  If  plain- 
tiff and  ber  assignor  were  to  dlsafUrm  the 
contracts  it  was  necessary  for  them  to  act 
promptly  on  discovery  of  the  fraud.  The 
continued  payment  of  the  installments  called 
for  by  the  contracts  would  have  been  evi- 


dence of  a  ratification  of  the  contracts,  and 
would  probably  have  defeated  the  remedy 
here  invoked:  T.  B.  Potter  Co.  v.  BreitUng, 
79  Or.  293,  305*  165  Paa  179. 

[4]  Defendants  challenge  the  right  of 
plaintiff  to  sue  on  the  second  cause  of  action 
set  up,  on  the  ground  that  Mrs.  Tanna's 
claim  was  not  assignable.  It  is  clearly  al- 
leged and  proved  that  Mrs.  Tanna  elected  to 
rescind  on  the  discovery  of  the  alleged 
fraud;  that  she  quitclaimed  the  property  to 
defendants  and  demanded  the  repayment  to 
her  of  the  sums  paid  the  defendant  Borth- 
wick  on  the  contract.  The  pleadings  admit 
that  she  then  assigned  her  cause  of  action  to 
plaintiff.  The  claim  was  assignable  within 
the  principles  announced  by  Mr.  Justice 
Moore  in  Sperry  v.  Stennick,  64  Or.  96,  129 
Pac.  180.  If  after  making  discovery  of  the 
alleged  fraud  Mrs.  Tanna  had  merely  assign- 
ed ber  contract  to  plaintiff,  or  If,  without 
exercising  her  election  to  rescind,  she  bad 
merely  assigned  her  lltigous  right,  the  case 
would  come  within  the  rule  laid  down  by  Mr. 
Justice  Harris  in  Cooper  v.  Hillsboro  Gar- 
den Tracts,  78  Or.  74,  86-88,  152  Pac.  48a 
But  here  plaintiff's  assignor  exercised  her 
right  to  rescind,  demanded  repayment  of  the 
money  she  had  paid,  and  put  defendants  in 
statu  quo  by  quitclaiming  the  property  to 
them.  Having  thus  become  entitled  to  sue 
for  money  had  and  received,  sbe  assigned 
her  claim  to  plaintiff,  and  plaintiff  is  entitl- 
ed to  assert  it 

[SJ  The  court  Instructed  the  jnry  as  fol- 
lows: 

"It  is  not  necessary  that  the  plaintiff  should 
prove  that  all  the  representations  she  claims 
were  made  and  were  false.  It  is  sufficient  if  she 
proves  that  a  single  one  of  such  representations 
was  made,  and  that  it  was  false,  and  that  the 
other  elements  which  will  be  described  to  you 
were  present.  However,  because  of  the  seri- 
ousness of  the  charge  of  fraud,  the  law  says 
that  the  proof  of  fraud  must  be  clear  and  con- 
vincing, and  you  must  so  find  in  this  case  be- 
fore you  can  say  that  there  was  fraud.  Now.  in 
order  to  constitute  fraud,  there  are  certain  ele- 
ments which  must  be  established  by  the  plain- 
tiff. You  must  find,  first,  that  the  defendants 
made  the  reprcsentatlo  is,  or  at  least  one  ot 
them.  You  must  find  further  tliat  the  defend- 
ants made  those  representations  for  the  purpose 
of  circumventing  or  deceiving  this  plaintiff. 
You  must  further  find  that  the  representations 
were  made  for  the  purpose  of  inducmg  the  plain- 
tiff to  act  upon  them,  and  you  must  find  that 
the  plaintiff  did  rely  and  act  upon  them  and  was 
induced  by  them  to  enter  into  the  transaction  in 
this  case.  Then  you  must  find  as  a  further  ele- 
ment that  the  further  representations  were  false, 
if  you  find  they  were  made,  and  you  must  find 
either  that  the  defendants  knew  them  to  be 
false,  or  else  made  them  recklessly  and  with  a 
disregard  to  the  truth  or  talsity  of  them,  and 
you  must  further  find  that  the  defendants  made 
them  for  the  purpose  of  inducing  the  plaintiff 
to  act  upon  them  as  I  said  before.  Now,  if  you 
find  that  there  was  fraud,  as  it  has  been  de- 
fined to  you  by  the  court,  then  such  fraud  would 
justify  the  plaintiff  in  rescinding  these  contracts, 
plaintiff  and  hnr  assignor  in  the  second  cause  of 
action,  and  she  would  be  entitled  to  recover  the 
money  which  sbe  had  paid,  or  her  assignor  has 
paid  on  account  of  these  contracts,  with  inter- 
est froip  the  dates  of  payment" 
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Defendants  complain  Chat  this  charge  per- 
mitted the  jury  to  find  for  plaintiff  if  in  a 
stifle  respect  the  representations  of  defend- 
ants were  false  and  fraudulent,  even  though 
the  departure  from  the  truth  was  Inconse- 
quentiaj.  The  jury  was  not  authorized  under 
the  aboTe  charge  to  find  for  plaintiff  unless 
It  found  that  the  fraudulent  representations 
were  the  Inducing  cause  of  the  contracts. 
This  portion  of  the  charge  covered  the  ques- 
tion of  the  materiality  of  the  representa- 
tions. 

[6]  Plaintiff  was  not  required  to  show  a 
total  failure  of  consideration.  Her  right  of 
action  was  based  on  fraud  and  her  testimony 
was  sufficient  to  take  the  case  to  the  jury. 

We  hare  patiently  examined  the  author- 
ities cited  by  counsel  for  defendants,  but  it  is 
not  considered  necessary  to  review  them  In 
this  opinion.  The  questions  mooted  are  for 
the  most  part  settled  by  the  decisions  of  this 
court. 

We  find  no  error,  and  the  judgment  Is  af- 
firmed. 

In  justice  to  the  defendant  Borthwick  It 
should  be  said  that  the  evidence  falls  to 
connect  him  personally  with  any  of  the  rep- 
resentations leading  up  to  the  execution  of 
these  contracts. 

McBRIDE,  0.  J.,  and  MOORE  and  BEAN, 
JJ.,  concur. 


ENNEBEBG  y.  STATE  INDUSTRIAL  ACC. 
COMMISSION. 

(Supreme  Court  of   Oregon.     Sept.  11,  1917.) 

1.  Master  and  Servant  ^=»418(2)  —  Work- 
men's Compensation— Appeal— Motion  to 
Dismiss— Finality  or  Judgment. 

Notice  of  appeal  reading,  "Please  take  no- 
tice that  the  defendant  above  named  hereby 
appeals  from  tlie  whole  of  the  certain  judgment 
made  and  rendered  in  this  action  by  said  court 
on"  a  date  named,  "a  copy  of  which  judgment 
is  hereto  annexed, '  shows  an  appealable  judg- 
ment, and  claimant's  motion  to  dismiss  because 
tlie  appeal  is  from  an  order  of  the  circuit  court 
dismissing  an  appeal  is  not  sustained  by  the 
record. 

2.  Master  and  Sicbvant  «=»418(3%)— Work- 
men's Compensation— Appeal— Transcript 
or  Testimony. 

An  appeal  can  be  prosecuted  by  the  State 
Industrial  Accident  Commission  from  judgment 
on  appeal  in  the  Circuit  Court  without  fiimg  in 
the  Supreme  Court  a  complete  transcript  of  the 
evidence  taken  in  the  trial  court. 
8.  Appeal  and  Error  «=»374(4)— Boni>— Nb- 

CEssny — Appeal  by  Industrial  Accident 

Commission. 
Where  the  State  Industrial  Accident  Com- 
mission appeals,  it  is  not  required  to  file  an 
undertaking. 

In  Banc.  Appeal  from  Qrcuit  Court,  Col- 
umbia County ;  James  A.  Eakln,  Judge. 

Proceeding  for  compensation  under  the 
Workmen's  Compensation  Act  by  O.  Enne- 
berg  against  the  State  Industrial  Accident 
Commission.     From  judgment  for  claimant 


in  the  circuit  court,  the  Commission  appeals- 
on  claimant's  motion  to  dismiss.  Motion 
denied. 

Milo  O.  King,  of  Gresham,  for  the  motion. 
George  M.  Brown,  Atty.  Gen.,  and  J.  A. 
Benjamin,  Asst.  Atty.  Gen.,  opposed. 

BENSON,  J.  Plaintiff  moves  to  dismiss 
the  appeal  upon  three  grounds:  (a)  That 
an  order  denying  defendant's  motion  to  dis- 
miss an  appeal  in  the  drcolt  court  is  not  an 
appealable  order ;  (b)  that  an  appeal  cannot 
be  prosecuted  unless  appellant  files  in  this 
court  a  complete  transcript  of  the  evidence- 
taken  in  the  trial  court;  (<f)  that  defendant 
has  not  filed  an  undertaking  on  appeaL 

[1]  Considering  these  in  their  order,  we 
observe  that  the  notice  of  appeal  reads  as 
follows: 

"Please  take  notice  that  the  defendant  above 
named  hereby  appeals  from  the  whole  of  the  cer- 
tain judgment  made  and  rendered  in  this  action 
by  said  court  on  the  24th  day  of  January,  1917, 
a  copy  of  which  judgment  is  hereto  annexed." 

The  judgment  is  a  final  one  for  the  re- 
covery of  money,  and  the  point  raised  by 
plaintiff  is  not  supported  by  the  record. 

[2]  As  regards  the  second  ground,  we  are 
not  aware  of  any  statute  compelling  an  ap- 
pellant to  bring  up  a  transcript  of  the  tes- 
timony, and  our  attention  is  not  called  to 
any  authority  justifying  such  contention. 

[J]  Finally,  It  was  settled  in  Miller  v. 
State  Industrial  Accident  Commission,  1S9 
Pac.  1150,  that  when  the  commission  ap- 
peals, It  is  not  required  to  file  an  undertak- 
ing. 

The  motion  is  therefore  denied. 


LOMBARD  V.  GOOD  et  al. 
(Supreme  Court  of  Oregon.     Sept.  11,  1917.) 

1.  Appeal   and   Error    i©=>801(1)— Stipcla- 
TioN— Rule  of  Coubt— Oral  Argument. 

In  view  of  rule  22  of  the  Supreme  Court 
(56  Or.  623,  117  Pac.  zii),  providing  that  all 
motions,  unless  otherwise  ordered,  must  be  sub- 
mitted without  oral  argument,  and  on  printed 
or  typewritten  briefs,  where  the  records  of  the 
Supreme  Court  fail  to  show  that  any  applica- 
tion has  been  made  or  order  granted  permitting 
oral  argument  of  the  motion  to  dismiss  appeals 
when  the  cause  is  heard  or  at  any  other  time, 
the  attorneys'  stipulation  that  the  motion  be 
argued  in  the  Supreme  Court  when  the  cause 
is  heard  on   the  merits  vrill  be  disregarded. 

2.  Appeal   and    Error   «=3l54(4)— Acquies- 
cence in  Decree — Statute. 

Under  L.  O.  L.  §  649,  providing  that  any 
party  to  a  decree  other  than  one  given  by  con- 
fession or  for  want  of  ah  answer  may  appeal, 
in  suit  to  foreclose  a  real  estate  mortgage, 
where  a  defendant  denied  that  he  had  any  or 
claimed  to  have  any  interest  in  the  property, 
also  consenting  that  decree  might  be  rendered 
on  the  pleadings  against  bim,  his  acquiescence 
having  been  acted  upon,  he  had  no  appealable 
interest  in  the  final  decree. 

Department  2.    Appeal  from  Circuit  Court, 

Multnomah  Ounty ;  J.  P.  Eavanaugh,  Judge. 

Suit  by  B.  M.  Lombard  against  Wanda 
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Bletau  and  others.  From  a  decree  foreclos- 
ing a  mortgage,  defendant  Good  and  another 
apii«>al,  and .  plaintiff  moves  to  dismiss.  Mo- 
0on  to  dismiss  allowed  as  to  the  unnamed 
appellant. 

This  Is  a  suit  to  foreclose  a  real  estate 
mortgage  executed  by  the  defendant  Wanda 
Bletau  to  the  plaintiff,  B.  M.  Lombard,  on 
account  of  which  lien  there  remained  due, 
when  this  suit  was  instituted,  $1,405,  .with 
interest  at  6  per  cent  per  annum  from  June 
29, 1915.  The  complaint  is  in  the  usual  form, 
and  alleges  that  the  defendants  E.  W.  A. 
Peake,  Ursula  B.  Young,  George  R.  Hog- 
shire,  and  Jane,  his  wife,  have  or  claim 
some  Interest  in  the  real  property  so  mort- 
gaged, but  that  the  estate  of  either  therein, 
if  any.  Is  inferior  to  the  lien  of  the  plaintiff. 
The  defendants  Wanda  Bletau  and  E.  W.  A. 
Peake  separately  answered,  admitting  most 
of  the  averments  of  the  complaint,  but  deny- 
ing that  either  of  the  original  defendants  had 
or  claimed  any  Interest  or  estate  in  the  mort- 
gaged premises.  Harriet  E.  Good  was  subse- 
quently made  a  party  defendant.  The  de- 
fendants Ursula  B.  Young,  George  R.  Hog- 
shlre,  and  Jane,  his  wife,  though  duly  served 
with  process,  failed  to  appear  or  answer,  and 
the  default  of  each  was  entered  of  record. 
Harriet  E.  Good  separately  answered,  alleg- 
ing the  execution  to  her  by  Wanda  Bletau  of 
a  first  mortgage  of  the  premises  to  secure 
.the  payment  of  $3,750,  with  interest  at  7^ 
per  cent.  i>er  annum  from  May  29,  1915,  to  re- 
cover which  amount  a  decree  was  prayed  for 
directing  a  foreclosure  of  the  latter  mortgage 
and  a  sale  of  the  real  property.  Replies  by 
the  plaintiff  put  in  issue  the  allegations  of 
new  matter  in  the  separate  answers.  The 
court,  on  April  25,  1916,  upon  motion  of  the 
defendant  Harriet  E.  Good,  rendered  a  de- 
cree upon  the  pleadings  against  Wanda  Ble- 
tau and  E.  W.  A.  Peake;  the  latter  defend- 
ants consenting  thereto.  The  cause  was  tried 
and  a  final  decree  given  November  14,  1916, 
foreclosing  both  mortgages,  but  making  Har- 
riet E.  Good's  lien  inferior  to  that  of  the 
plaintiff.  From  this  decree  she  and  E.  W.  A. 
Peake  undertake  to  appeal.  The  transcript 
having  been  sent  up,  plaintiff's  counsel  move 
to  dismiss  the  appeal  as  to  Peake  on  the 
ground  that  be  consented  to  the  decree  which 
was  given  on  the  pleadings.  The  attorneys 
for  the  respective  parties  stipulate  that  the 
motion  may  be  argued  In  this  court  when  the 
cause  is  heard  on  the  merits. 

Howland  &  Nolan  and  Guy  C.  H.  Corliss, 
all  of  Portland,  for  appellants.  Llttlefield 
&  Maguire,  of  Portland,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).    [1]  Rule  22  of  this  court  reads: 

"All  motions,  unless  otherwise  ordered,  must 
be  submitted  without  oral  argument  and  on 
printed  or  tyi>ewritten  briefs,  roplcs  of  which 


shall  be  served  in  the  manner  and  within  the 
time  prescribed  by  rule  23."  66  Or.  623,  117 
Pac.  lii. 

Our  records  fall  to  show  that  any  applica- 
tion has  been  made  or  order  granted  permit- 
ting an  oral  argument  of  the  motion  when 
the  cause  is  heard  or  at  any  other  time. 
Such  being  the  case,  the  stipulation  will  be 
disregarded. 

[2]  Considering  the  motion  filed  In  this 
court,  the  statute,  so  far  as  involved  herein, 
reads: 

"Any  party  to  a  jadgment  or  decree  other 
than  a  Judgment  or  decree  given  by  confession, 
or  for  want  of  an  answer,  may  appeal  tbere- 
from."    L.  O.  L.  §  549. 

The  answer  of  Wanda  Bletau  and  E.  W.  A 
Peake  contains  a  clause  as  follows : 

"Deny  that  these  defendants,  or  either  of 
them,  have,  or  claim  to  have,  any  interest  in 
the  real  property  described  in  saia  complaint." 

It  wlU  also  be  remembered  that  Peake  con- 
sented that  a  decree  might  be  rendered  on  the 
pleadings  against  him.  Such  acquiescence 
having  been  acted  upon,  he  baa  no  appealable 
interest  in  the  final  decree.  As  to  him  the 
motion  to  dismiss  should  be  allowed ;  and  it 
is  so  ordered. 

McCAMANT,  J.,  taking  no  part  In  consid- 
eration of  case. 


MATIXXJK  V.  MATLOCK.* 
(Supreme  Court  of  Oregon.    Sept.  19,  1917.) 

1.  DrvoBcK  <S=»171— Dbcbeb— Res  Judicata. 

.Where  in  a  former  decision  the  Supreme 
Court  in  a  divorce  suit  between  the  parties  ad- 
judged that  both  were  to  blame  for  the  domes- 
tic infclicitr,  the  wife  must  fail  in  her  suit  for 
8(S>arate  maintenance  as  far  as  it  is  based  upon 
matters  occuring  prior  to  the  commencement 
of  the  divorce  suit. 

2.  DivoRci:  «=s»171  —  Res  Judicata  —  Evi- 
DKNOB— Divorce  Decrke. 

In  a  suit  by  the  wife  for  separate  mainte- 
nance  the  testimony  in  a  former  divorce  suit 
between  the  parties  was  admissible  to  show  the 
identity  of  the  question  involved  and  its  intn^ 
dnction  was  not  a  waiver  of  the  right  to  insist 
that  the  divorce  suit  was  res  judicata. 

3.  Hdsband  and  Wire  *=»297  —  Suit  fob 
Maintenance— Evidence— SuFFiciENCT. 

In  a  wife's  suit  for  separate  maintenance, 
hdd  that  testimony  showed  nothing  occurring 
since  the  decision  in  the  former  divorce  suit  be- 
tween the  parties  which  would  justify  plain- 
tiff in  living  apart  from  her  husband. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    W.  N.  Gatens,  Judge. 

Suit  for  separate  maintenance  by  Mary  V. 
W.  V.  Matlock  against  J.  D.  Matlock.  De- 
cree for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  suit  dismissed. 

This  is  a  suit  by  a  wife  against  her  hus- 
band for  separate  maintenance.  She  alleges 
their  marriage  April  30,  1911,  recites  In  de 
tall  many  of  the  troubles  of  the  wedded  116 
of  about  nine  months,  and  says  that  she  bar 
been  compelled,  on  account  thereof,  to  live 
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separate  from  the  defendant  wlthont  any 
fault  on  her  part  The  answer  traverses  all 
the  plaintiff's  aceusations  against  the  defend- 
ant and  pleads  In  estoppel  a  decree  in  a  for- 
mer divorce  case  between  thes6  parties,  where- 
in substantially  all  the  allegations  in  the  pres- 
ent complaint  were  relied  upon  by  this  plain- 
tiff, and  in  which  this  court  found  that  both 
parties-  were  to  blame  for  the  matrimonial 
difficulties  between  them,  and  dismissed  the 
suit  The  defendant  also  pleads,  in  sub- 
stance, that  the  plaintiff  abandoned  him,  but 
that  after  the  final  decree  of  the  Supreme 
Court  dismissing  the  former  suit  on  account 
of  the  equal  fault  of  both  parties,  he  offered 
the  plaintiff  a  comfortable  home  and  suitable 
separate  support  In  Eugene,  which  she  de- 
clined. On  the  printed  abstract  before  us 
the  denials  and  admissions  of  the  reply  are 
unintelligible  because  they  are  phrased  with 
reference  to  words  and  lines  as  they  prob- 
ably appear  in  the  original  answer  on  file  in 
the  di'-uit  court.  That  tribunal  refused  to 
be  bouna  by  the  final  decree  of  this  court  In 
the  former  divorce  case,  deciding  that  both 
parties  were  to  blame  in  their  marital  dis- 
putes, went  into  the  evidence  taken  in  that 
trial,  and  concluded  the  case  by  a  decree  in 
favor  of  the  plaintiff,  requiring  the  defendant 
to  pay  her  $100  a  month  for  her  separate 
maintenance.    The  defendant  appeals. 

John  M.  Pipes,  of  Portland  (L.  BUyeu,  of 
Eugene,  on  the  brief),  for  appellant.  E.  A. 
Burt  and  James  N.  Davis,  both  of  Portland, 
for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  principal  question  to  be  de- 
termined is  the  effect  of  the  decree  in  the 
salt  for  divorce.  In  the  decision  reported  (72 
Or.  330,  143  Pac.  1010)  the  issue  between 
these  same  parties  in  that  litigation  was 
carefully  considered,  and  it  is  there  stated 
by  Mr.  Justice  McNary: 

"Believing,  from  a  studious  review  of  the  rec- 
ord that  both  parties  are  to  blame  for  their  do- 
mestic infdlcity,  a  decree  for  a  divorce  must  be 
withheld." 

This  was  a  direct  adjudication  that  the 
plaintiff  here  was  not  without  fault  in  the 
disturbance  of  the  marriage  relation  exist- 
ing between  the  parties.  This  fact  was  thus 
conclusively  determined  as  between  them, 
and  constitutes  a  datum  or  landmark  control- 
ling them  as  to  all  matters  in  which  it  was 
involved  up  to  that  time.  Either  party  is 
thereafter  entitled  to  any  legal  conclusion 
which  rightly  may  be  deduced  from  the  fact 
thus  established.  The  fault  or  innocence  of 
the  plaintiff  here  was  directly  drawn  in  ques- 
tion in  that  Utlgatlcm,  and  It  was  there  decid- 
ed that  she  was  at  fault  In  Ruckman  v. 
Unlcm  Ry.  Co.,  45  Or.  578,  78  Pac.  748,  69  L. 
R.  A.  480,  Mr.  J^istice  Bean  lays  down  the 
rale  thus! 

"It  is  settled  law  in  this  state,  as  elsewhere, 
that  a  Judgment  or  decree  rendered  upon  the 


merits  is  a  final  and  conclusive  determination  of 
the  rights  of  the  parties,  and  a  bar  to  a  subse- 
quent proceeding  between  them  upon  the  same 
claim  or  causa  of  suit  not  only  as  to  the  mat- 
ter actually  determined,  but  as  to  every  other 
matter  which  the  psuiiies  might  have  litigated 
and  had  decided  as  incident  to  or  essentially 
connected  therewith,  either  as  a  matter  of  claim 
or  defense,  •  *  •  but  that  when  the  action 
is  upon  a  different  daim  or  demand,  the  former 
judgment  can  only  operate  as  a  bar  or  an  estop- 
pel as  against  matters  actuaUy  litigated  or  ques- 
tions directly  in  issue  in  the  former  action. 
*  •  *  This  distinction  should  always  be  kept 
in  mind  in  conEndering  the  effect  of  a  former 
judgment  or  decree.  If  the  second  action  or  de- 
fense is  upon  the  same  claim  or  demand,  the- 
former  judgment  is  a  bar,  not  only  as  to  mat- 
ters actually  determined,  but  such  as  could 
have  been  litigated  :  but,  if  it  is  upon  another 
claim  or  demand,  the  former  judgment  is  not  a 
bar,  except  as  to  questions  actually  determined 
or  directly  in  issue"  (citing  authorities). 

Applying  this  rule  to  the  present  juncture, 
it  is  plain  that  the  conduct  of  this  plaintiff 
was  of  necessity  considered  in  the  former 
miction,  and  the  issue  there  was  decided 
adversely  to  her.  It  must  have  the  same  ef- 
fect in  this  case  between  the  same  parties 
where  the  same  fact  is  again  directly  In- 
volved. 

The  plaintiff  asks  us  to  reconsider  the  tes- 
timony in  the  divorce  suit  for  the  purpose  of 
determining  anew  whether  or  not  she  was  at 
fault  In  the  separation  of  the  parties.  We 
answer  that  we  have  carefully  traversed 
that  path  before,  and  that  we  will  not  re- 
trace oar  steps  nor  make  the  same  jonmey 
again.  Our  conclusion  as  voiced  by  Mr.  Jus- 
tice McNary  must  stand  as  a  final  utterance 
upon  that  point,  and  it  must  be  given  its  le- 
gal effect  In  this  instanoe  between  the  same 
parties  on  the  same  subject  It  being  tlius 
established  that  the  plaintiff  was  at  fault  in 
the  rupture  of  the  marriage  relation,  she 
must  fall  in  this  suit  so  far  as  her  contention 
Is  based  upon  matters  occurring  prior  to  the 
commencement  of  the  divorce  case,  for  the 
reason  that  she  must  show  here  that  she  is 
living  apart  from  her  husband  without  her 
ftiult  Fowler  v.  Fowler,  31  Or.  65,  49  Paa 
589;  Ivanhoe  v.  Ivanhoe,  68  Or.  297,  136 
Pac.  21,  49  Ta  R.  A.  (N.  S.)  88.  Other  prece- 
dents on  the  matter  of  estoppel  are  these: 
Harding  v.  Harding,  198  V.  S.  317,  26  Sup. 
Ct  679,  49  L.  Ed.  1066;  Cromwell  v.  County 
of  Sac,  94  U.  S.  351,  24  L.  Ed.  195;  Miller  v. 
•Miller,  160  Mass.  Ill  ;i  White  v.  Ladd,  41  Or. 
324, 68  Pac.  739, 93  Am.  St.  R^.  732 ;  Salene 
V.  Isherwood,  74  Or.  35,  144  Paa  1175;  Ool- 
gan  V.  Farmers',  etc..  Bank,  69  Or.  367,  138 
Paa  1070;  Campbell's  Gas  Burner  Co.  v. 
Hammer,  78  Or.  612,  153  Pac.  476;  Loeper  v. 
Loeper,  81  Wash.  454,  142  Pac.  1138;  In  re 
Clifford,  37  Wash.  460,  79  Pac.  1001,  107  Am. 
St  Rep.  820;  Averbuch  v.  Averbuch,  80- 
Wash.  257,  141  Pac.  701,  Ann.  Cas.  1916B, 
873 ;  Kalisch  v.  Kallsch,  9  Wis.  629. 

The  fallacy  of  the  plaintifTs  argument  Is 
that  the  issues  were  not  identlGal  and  that 
hence  the  estoppel  will  not  result  The  Issue 
as  to  the  fault  or  innocence  of  the  plaintiff 
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Is  the  same.  In  both  cases  It  was  a  subject 
•of  Inquiry  whether  she  had  been  loyal  to  the 
marriage  relation  In  her  conduct  towaiUs  her 
Imsband.  The  conclusion,  having  been  ad- 
verse to  her  on  this  point,  when  the  fact  was 
-questioned  in  the  former  case,  must  be  the 
same  when  the  same  fact  is  up  for  investiga- 
tion here.  We  are  not  unmindful  of  the 
cases  of  Wahle  v.  Wahle,  71  111.  513,  and  Um- 
lauf  v.  Umlauf,  117  lU.  584,  6  N.  B.  455,  67 
Am.  St  Repi  880.  These  precedents  are  very 
ably  reviewed  by  Mr.  Chief  Justice  White  In 
Harding  v.  Harding,  108  U.  S.  317,  25  Sup. 
Ct.  67&,  48  L.  Ed.  1066,  where  be  shows  that 
they  are  not  applicable  to  a  contention  like 
the  oae  at  bar.  The  essence  of  the  first  case 
is  that  proof  of  fault  in  one  is  not  evidence 
of  correct  deportment  in  the  other,  and  In 
the  second  It  is  laid  down  in  effect  that  the 
aetermlnatlOTi  of  a  question  will  be  deemed 
final  and  conclusive  between  the  parties  and 
their  privies  in  all  future  litigations  in  which 
the  same  questions  arise.  They,  therefore, 
are  not  by  the  mark  In  the  present  contention 
80  as  to  support  plaintUTs  case. 

[2]  Neither  is  the  matter  of  estoppel  waiv- 
ed by  the  introduction  of  the  testimony  re- 
ported in  the  divorce  case.  That  was  admis- 
sible for  the  purpose  of  showing  the  identity 
of  tile  question  involved,  and  not  to  retry  the 
Issue  there  raised.  On  this  point  it  is  said  in 
1  Freeman  on  Judgments  (4th  Ed.)  i  259 : 

"The  best  and  most  invariable  test  as  to 
whether  a  former  judgment  is  a  bar  is  to  In- 
.quire  whether  die  same  evidence  will  sustain 
both  the  present  and  the  fonner  action.  If  this 
identity  of  evidence  is  found,  it  will  make  no 
difference  that  the  form  of  ute  two  actions  is 
not  the  same." 

Appljing  that  to  the  instant  suit,  it  can 
make  no  difference  that  the  former  was  for  a 
divorce  and  the  latter  for  separate  mainte- 
nance. The  same  evidence  is  relied  upon  by 
the  plaintiff  that  she  Introduced  there,  and 
the  same  fact  Is  drawn  In  question.  The  re- 
sult achieved  in  the  first  case  must  be  con- 
trolling In  the  second  on  the  same  issue. 

[t]  The  iflalntlff,  however,  further  relies 
upon  an  occurrence  at  Vancouver,  Wash, 
while  she  lived  there  separate  from  ber  hus- 
band, concerning  which  she  charges  that  be 
was  spying  upon  an  apartment  house,  in  part 
of  which  she  lived,  and  was  arrested  by  the 
police  of  that  city.  The  version  of  the  mat- 
ter by  her  and  ber  witnesses  is  substantially 
this:  A  woman  living  in  part  of  the  house 
discovered  a  man  looking  in  at  an  oi)en  win- 
dow after  dark,  and  caused  the  police  to  be 
notified.  An  officer  came  and  arrested  a  man 
whom  he  found  lying  down  by  a  shade  tree  In 
the  vicinity.  The  officer  described  him  as 
having  a  mustache,  and  other  policemen  said 
be  pawned  his  watch  with  one  of  them  for 
a  dollar  with  which  to  procure  a  night's 
lodging,  and  that  he  was  without  a  collar. 
After  having  taken  blm  to  the  police  station 
he  was  discharged  without  further  detention. 
Hearing  of  the  incident  a  day  or  two  after. 


the  plaintiff  carried  to  the  police  station  a 
photograph  of  the  defendant  made  some  years 
before.  In  which  he  appears  as  having  a  mus- 
tache. T^ae  officers  concerned  in  making  the 
arrest  at  once  identified  it  as  a  picture  of 
the  one  they  had  taken  into  custody.  The 
woman  who  discovered  the  man  looking  In 
at  the  window  was  a  vritness  at  the  hearing 
of  this  case,  and  although  she  bad  seen  that 
person  but  for  a  moment  after  nightfall,  she 
unhesitatingly  pronounced  the  defendant  as 
that  individual.  The  policeman  also  testified 
he  was  the  same  man,  but  without  the  mus- 
tache be  wore  when  arrested.  The  plaintiff 
left  the  pbotograirii  with  the  Vancouver  po- 
flce,  and  It  was  posted  In  the  rogues'  gallery 
of  that  dty.  On  behalf  of  the  defendant  he 
himself  testifies  that  be  was  not  in  Van- 
couver at  the  time  mentioned,  or  at  any 
time  near  that;  that  then  and  for  several 
years  next  prior  thereto  he  had  been  smooth- 
shaven  and  did  not  wear  any  mustache;  that 
on  the  date  when  the  plaintiff  claims  these 
things  happeneu  in  Vancouver,  he  was  at 
Eugene  In  Lane  county.  He  is  corroborated 
In  this  by  entries  In  his  books  made  at  that 
time  and  by  entries  in  the  books  of  a  tenant 
who  paid  him  rent  oa  tliat  date,  and  by  the 
testimony  of  the  tenant  himself  that  he  had 
the  transaction  with  the  defendant  in  Eugene 
on  that  date.  Other  persons  who  knew  him  in- 
timately testified  that  at  the  time  claimed  for 
the  Vancouver  episode,  and  for  several  years 
prior  thereto  and  afterwards,  the  defendant 
did  not  have  a  mustache,  but  was  smooth- 
shaven.  We  deem  it  improbable  that  a  man 
of  the  property  ascribed  to  him  by  the  plain- 
tiff In  her  pleadings  would  go  to  Vancouver 
without  money  so  that  be  would  be  com- 
pelled to  pawn  his  watch  for  the  pittance 
of  a  dollar.  In  our  judgment  the  great 
weight  of  the  testimony  is  against  the  Identi- 
ty of  the  defendant  with  the  man  arrested  In 
Vancouver.  Moreover,  no  act  of  violence  or 
threat  of  the  same  Is  ascribed  to  the  defend- 
ant in  connection  with  that  occurrence.  He 
does  not  seem  to  have  violated  any  munici- 
pal regulation  there,  for  the  ofiicers  dis- 
charged him  without  trial  or  Imprisonment. 
Besides  all  this,  conceding  that  he  was  the 
party  who  was  arrested,  there  Is  nothing  in 
his  conduct  any  more  culpable  than  that  of 
the  plaintiff  In  rushing  to  the  police  station 
some  days  afterwards  and  causing  him  to 
be  posted  in  the  rogues'  gallery.  In  short,  the 
testimony  shows  nothing  occurring  since  the 
decision  of  the  former  divorce  case  that 
would  Justify  the  plaintiff  in  living  apart 
from  her  husband,  nor  overcome  the  estoppel 
worked  out  by  the  decision  of  this  court  that 
she  in  c(Mnmon  with  the  defendant  here  was 
to  blame  for  their  matrimonial  infelicities. 

The  conclusion  is  that  the  decree  of  the 
circuit  court  is  reversed,  and  the  suit  dis- 
missed. 

McBRIDE,  C.  J.,  and  BBNSON  and  Mc- 
CAMANT,  JJ.,  concur. 
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PINCOLINI  et  aL  v.  STEAMBOAT  CANAL 
CO.     (No.  2258.) 

(Supreme  CJourt  <rf  Neyada.    Sept.  5,  1917.) 

Watebs  and  Wateb  Courses  «=263— Ibbiqa- 
TioN — Action  foe  Damages. 
In  a  suit  for  partial  loss  of  growing  crops 
alleged  to  have  been  occasioned  by  defendant's 
refusal  to  deliver  to  plaintiffs  the  amount  of  wa- 
ter for  irrigation  which  they  claimed,  and  to  es- 
tablish their  rights,  evidence  held  not  to  estab- 
lish plaintiCEs'  contentions  as  to  the  amount  of 
water  claimed,  and  to  necessitate  a  reversal  of 
judgment  in  their  favor  which  awarded  damages 
and  provided  for  an  injunction. 

Appeal  from  District  Court,  Wasboe  Ckinn> 
ty;    R.  C.  Stoddard,  Judge. 

Action  by  L.  Pincollni  and  others  against 
the  Steamboat  Canal  Company,  a  corpora- 
tion. There  was  a  judgment  for  plaintiff, 
and  its  motion  for  a  new  trial  being  denied, 
defendant  appeals.  Reversed,  and  new  trial 
granted. 

Snmmerfield  &  Richards,  of  Reno,  for  ap- 
pellant Mack  &  Green  and  A.  A.  Heer,  all 
of  Reno,  for  respondents. 


COLEMAN,  J.  Defendant,  being  dissat- 
isfied with  the  Judgment  of  the  trial  court 
and  the  order  denying  its  motion  for  a  new 
trial,  has  appealed. 

This  was  a  suit  for  damages  for  partial 
loss  of  growing  crops  in  the  years  1900  to 
1912,  Inclusive,  alleged  to  have  been  occa- 
sioned to  respondents  by  appellant  because 
of  Its  refusal  to  deliver  to  respondents  the 
amount  of  water  to  which  they  alleged  they 
were  entitled  with  which  to  Irrigate  their 
lands.  Damages  were  alleged  In  the  sum  of 
$5,870,  and  awarded  in  the  sum  of  |4,500. 

It  is  alleged  In  the  complaint  that  the 
amount  of  water  which  plaintiffs  received 
from  the  ditch  of  appellant  each  year  In  the 
complaint  mentioned,  except  as  hereinafter 
stated,  was  a  flow  of  145  Inches.  The  com- 
plaint further  alleges  that  for  many  years 
prior  to  the  year  1909  defendant,  appellant 
herein,  had  conveyed  to  and  upon  the  land  of 
resix>ndents  and  their  grantors,  and  there 
delivered  for  a  valuable  consideration,  a  flow 
of  145  Inches  of  water.  This  case  was  ap- 
parently tried  upon  the  theory  that  the  plain- 
tiffs had  the  same  rights  to  water  transport- 
ed in  the  ditch  owned  by  appellant,  by  reason 
of  prior  appropriation  In  themselves  and 
their  predecessors  In  Interest,  as  would  be 
the  case  were  they  approprlators  direct  from 
a  natural  stream.  Assuming  for  the  purposes 
of  the  case,  hereinafter  discussed,  that  this 
theory  Is  applicable,  the  question  of  the  time 
and  the  amount  of  appropriation  becomes  of 
prime  importance.  The  respondents  are  the 
owners  of  a  tract  of  land  which  formerly  com- 
prised two  ranches,  one  known  as  the  Sturges 
ranch  and  the  other  as  the  Barney  ranch.  It 
is  their  contention  that  they  are  entitled  to 
receive  from  the  appellant  company  45  inch- 


es of  water  for  the  Sturges  ranch  and  lOO 
Inches  of  water  for  the  Barney  ranch. 

It  appears  from  the  evidence  that  the  ditch 
known  as  the  Steamboat  Canal  was  first  con- 
structed by  a  number  of  farmers  who  desired 
to  take  water  tlierefrom,  among  whom  was 
one  Ephralm  Barney,  the  original  proprie- 
tor of  the  Barney  ranch.  The  witness  A. 
M.  Lamb  testified  that  the  ditch  in  its  orig- 
inal form  was  completed  In  the  year  1881, 
and  that  for  two  years  thereafter  he  had 
charge  of  It;  that  during  the  first  year  he- 
was  In  charge  thereof  the  Barney  ranch  took 
40  Inches  and  the  next  year  60  Inches  ff 
water;  that  he  did  not  know  the  amount  of 
water  thereafter  taken  by  this  ranch.  It  ap- 
pears that  about  this  time  litigation  was  In- 
stituted on  account  of  the  ditch  and  the  own-  . 
ershlp  passed  to  one  Hampton,  and  that  from 
that  time  up  to  the  present  the  water  users 
were  not  owners  of  the  ditch  itself,  but  paid 
to  the  ditch  owner  a  certain  sum  annually 
for  each  Inch  of  water  used. 

L.  Prosole,  a  witness  for  the  resporidenta, 
testified  that  Barney  was  at  one  time  using 
100  Inches  of  water  from  the  ditdi  in  ques- 
tion. How  long  a  time  this  continued  does- 
not  appear.  In  the  year  1890  the  ranch  wa» 
acquired  by  one  Nick  Sorgl,  who  thereafter 
held  it  until  the  year  1904.  He  testified  that 
he  took  80  Inches  of  water  for  the  period  that 
he  held  the  ranch,  excepting  the  last  year, 
when  he  took  no  water.  He  also  testified 
that  be  secured  the  ranch  from  Mrs.  Barney, 
and  that  she  informed  him  at  that  time  that 
she  was  taking  80  Inches  of  water.  This  wit- 
ness further  testified  that  he  paid  $400  a 
year  for  the  use  of  the  water,  at  the  rate  of 
$5  per  inch.  S.  H.  Wheeler,  manager  of  the 
appellant  company,  testified  that  this  was  the- 
amount  of  water  taken  by  Sorgl,  excepting 
the  year  that  he  took  no  water  for  the  rancti, 
and  the  books  of  the  company  show  that  $400 
was  the  amount  annually  paid  by  Sorgl  for 
80  inches  of  water.  There  is  also  testimony 
to  the  effect  that  Sorgl's  measuring  box  waa 
fixed  so  as  to  a^mrtion  80  Inches  to  the 
ranch. 

The  witness  A.  G.  Pincollni,  who  purchased 
the  Barney  ranch  for  $2,750,  in  the  year  1904, 
testified  that  before  purchasing  the  ranch  he- 
had  heard  that  it  was  "short  of  water,"  and 
that  he  went  to  see  S.  H.  Wheeler  relative  to 
the  matter  of  water,  and  that  "he  [Wheelerl 
said  at  first  the  Barney  ranch  used  to  have 
the  right  to  100  inchea  And  then  he  says 
when  Mr.  Sorgl  came,  he  said  he  got  80  Indi- 
es all  the  time.  He  says  now  It  went  down  to 
about  40, 1  think  40,  that  year."  "Bie  witness 
Sorgl  testified  that  In  the  year  1903  he  told 
Mr.  Wheeler  to  "give  the  water  to  anybody 
who  wanted  It;  I  don't  want  any  more  wa- 
ter for  tiiat  ranch,"  and  that  the  following 
year  he  took  no  water  for  the  ranch.  Sorgl 
further  testified  that  the  next  year  he  sold 
the  ranch  to  Mrs.  Candler,  and  that  at  the- 
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time  he  sold  tbe  same  to  her  be  told  her, 
"Don't  have  no  more  water ;  they  have  to  go 
see  Mr.  Sam  Wheeler  if  he  wants  to  get  any 
more  water  or  not." 

The  Sturges  ranch  first  received  15  inches 
•ot  water.  That  was  about  the  year  1894  or 
1805.  It  was  not  until  the  year  1905  or  1906 
that  the  Sturges  ranch  was  receiving  a  total 
■of  45  inches  of  water.  There  is  no  definite 
finding  as  to  when  the  water  rights  for  the 
Sturges  and  Barney  ranches,  respectively, 
were  initiated,  but  it  is  clear  that  30  of  the 
45  inches  claimed  to  belong  to  the  Sturges 
ranch  did  not  date  back  more  than  about 
ten  years  prior  to  tlie  trial  of  the  case. 

[1]  The  undisputed  evidence  shows  that  if 
the  Barney  ranch  was  ever  entitled  to  more 
•than  80  inches  of  water,  tlie  right  to  tmcb  ez- 
•cess  was  abandoned  prior  to  the  acquisition 
of  the  ranch  by  Sorgi,  and  continued  so  aban- 
doned up  to  the  time  of  the  purchase  by  re- 
spondents. It  is  also  urged  by  respondents 
that  conceding  that  abandonment  is  shown, 
appellant  is  estopped  from  urging  it  As  to 
this  contention  we  may  say :  (1)  Estoppel  is 
not  pleaded;  (2)  that  issue  was  not  determin- 
ed by  the  trial  court;  and  (3)  we  do  not  think 
the  evidence  is  clear  and  strong  enough  to 
sustain  the  contention. 

Upon  the  issne  of  damages,  the  questions 
were  propounded  to  the  witnesses  based  upon 
-the  theory  that  plainUfTs  were  entitled,  as  a 
matter  of  right,  superior  to  certain  others 
receiving  water  frwn  the  ditch,  to  water  in 
the  amount  of  145  inchea  The  witness  Pln- 
colinl  was  asked  the  question:  "Now,  how 
mu<di  would  you  have  raised  if  you  had  wa- 
ter amounting  to  146  inches?  All  of  the  tes- 
timony relative  to  the  amount  of  damages  is 
hased  upon  the  theory  that  plaintiffs  were 
entitled  to  145  inches  of  water,  and  that  the 
rights  of  idaintifls  to  this  water  were  prior 
in  time  to  certain  other  later  water  usera 
The  InstmcOons  glv«i  to  the  jury  apparently 
allowed  no  discretion  to  determine  the 
amount  of  water,  if  any,  that  plaintiffs  were 
eotitled  to  over  other  prior  aw>roprlators. 
For  example,  the  following  excerpt  is  taken 
from  instruction  No.  2: 

"If  the  jury  find  •  •  •  that  the  plaintiffs 
bad  for  many  years  prior  to  the  year  1909  re- 
ceived from  said  Steamboat  Canal  145  inches  of 
water  for  the  irrigation  of  their  said  land  and 
had  applied  the  same  to  that  purpose,  *  *  * 
the  jury  will  find  the  issues  in  favor  of  the 
plaintiffs." 

A  number  of  other  Instmctlons  embodied 
this  same  feature.  There  is  not  in  the  entire 
record  any  proof  whatever  that  this  land  in 
liny  one  year  had  received  fr4Mn  said  ditch 
the  amount  of  145  inches  of  water.  The 
Sturges  ranch  did  not  receive  45  inches  until 
about  tlie  year  1905  or  1906.  If  100  inches  of 
water  was  ever  used  upon  the  Barney  randi, 
It  must  have  beeoi  for  a  short  time  some  20 
years  earlier  than  the  time  when  the  Sturges 
ranch  had  increased  the  amount  of  its  use 
to  45  inches.  Under  no  theory  of  the  case 
«an  it  be  said  that  the  Barney  ranch,  as  a 


matter  of  right,  is  entitled  to  more  than  80 
inches  of  water.  While  it  is  conceded  that 
tbe  Sturges  ranch  received  45  inches  of 
water  one  year,  the  use  ot  such  amount  is  of 
comparatively  recent  date  with  reference  to 
other  water  users.  While  an  attempt  was 
made  to  prove  that  the  appellant  company 
had  diverted  water  to  later  water  users,  so 
as  to  affect  the  rights  with  reference  to  the 
Barney  ranch,  little,  if  any,  attempt  was 
made  to  establish  the  fact  that  these  later 
water  users  ware  subsequent  in  time  when 
compared  with  the  Sturges  ranch. 

Assuming  that  tbe  evidence  shows  that  the 
Bam^  ranch  is  entitled  to  80  inches  of  wa- 
ter and  the  Sturges  ranch  to  45  inches,  t^e 
way  the  questions  relative  to  damages  were 
propounded,  it  is  impossible  for  this  court  to 
say  what  tbe  amount  of  damages  wovdd 
have  foeai  anlees  we  should  resort  to  a  mat- 
ter at  pure  speculatiou  or  attempt  to  exer- 
dse  the  functions  of  the  Jury.  There  is  no 
proof  whatever  that  the  Barney  ranch  ever 
took  100  indies  of  water,  except  that  given 
by  a  witnes6  who  was  a  stranger  to  the  tide 
and  who  did  not  £z  the  tim^  of  use.  In  or- 
der to  recover  damages  for  the  deprivation  of 
water,  and  to  obtain  an  injunction  against 
further  interference  therewith,  there  must 
be  established  an  appropriation  prior  In  time 
to  other  water  users,  and  a  right  to  tbe  con- 
tinuous use  thereof. 

It  is  ordered  that  the  Judgment  and  order 
appealed  from  be  reversed,  and  that  a  new 
trial  be  granted. 

SANDERS,  J.  (concurring).  I  concur  in 
the  conclusions  announced  by  my  Associate, 
but  upon  grounds  different  from  tiiose  steted. 
Because  of  tbe  opposite  views  expressed  by 
counsel  as  to  the  character  of  this  action  it  is 
made  necessary,  to  determine,  in  the  first  in- 
stance, respondents'  right  under  the  plead- 
ings, and  what  were  the  issues  to  be  deter- 
mined upon  the  trial.  It  is  the  contention  of 
appellant  that  the  action  was  in  equity,  and 
the  contention  of  the  respondents  that  it 
was  an  action  at  law  for  damages,  and  for  an 
injunction  to  prevent  further  injuries. 

This  action  was  a  mixed  action,  appealing 
to  both  the  equity  and  law  side  of  tbe  court 
The  primary  object  and  purpose  of  the  suit 
was  to  establish  and  protect  respondents' 
right  to  the  use  and  enjoyment  of  145  Inch- 
es of  water  for  tbe  irrigation  of  their  land, 
flowing  in  the  Steamboat  Canal,  a  water 
ditch  used  and  operated  for  many  years 
by  the  appellant  company,  and  its  pred- 
ecessors in  interest,  for  conveying  waters  ap- 
propriated from  the  Truckee  river  to  lands 
situate  under  its  system,  and  delivering  the 
same  for  a  valuable  consideration.  In  ad- 
dition to  the  equitable  relief  sought  respond- 
ents, in  substance,  allege  that  their  crops 
had  been  greatly  damaged  during  the  years 
1909,  1910,  1911,  and  1912,  by  reason  of  the 
appellant's  failure  or  refusal  to  deliver  to 
respondents  the  specified  amount  of  water; 
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tbat  tbe  api)ellant  threatens  to  and,  ufileas 
restrained,  will  divert,  and  continue  to  di- 
vert, the  water  flowing  in  said  canal  to  other 
nsers  subsequent  In  right  to  that  of  respond- 
ents, to  their  Irreparable  Injury  and  damage. 
They  allege  damages  In  the  sum  of  $5,870, 
and  pray  judgment  for  said  sum,  and  for  an 
InJunctloD.  Appellant  denies  the  averments 
of  the  complaint,  and  for  an  affirmative  de- 
fense alleges  that  the  land  of  respondents, 
being  situate  at  the  extreme  end  of  the  canal, 
approximately  82  miles  from  its  source,  has 
never  been  supplied  with  any  spedfled 
amonnt  of  water,  for  the  reason  that  it  was 
impossible  so  to  do  because  of  the  situation 
of  the  land,  and  that  by  reason  of  its  situ- 
ation it  was  always  understood  tbat  respond- 
ents should  receive  such  amount  of  water  as 
appellant  could  furnish,  and  should  pay 
therefor  irrespective  of  any  particular  or 
spedfled  amonnt;  that  sudi  had  been  the 
entire  course  of  dealing,  and  that  at  no  time 
was  there  any  understanding,  contract,  or 
agreement  otherwise  or  dUterent  Upon  this 
averment  the  respondents  Joined  issue,  and 
by  way  of  defense  alleged: 

"But  in  this  behalf  plaintiffs  allege  that  de- 
fendant promised  and  agreed  to  supply  plain- 
tiffs with  145  inches  of  water  through  its  ditch." 

The  manner  In  which  the  case  was  tried 
is  not  to  be  commended.  Simpson  v.  Harris, 
21  Nev.  875,  81  Pac.  1009.  The  whole  case 
was  submitted  to  a  Jury  without  request 
for  spedal  findings.  Where  legal  and  equi- 
table issues  are  raised  by  the  pleadings  the 
latter  can  he  tried  with  or  without  a  Jury 
(Treadway  v.  Wilder,  12  Nev.  108),  but  it  is 
conceded  to  he  proper  in  such  cases  to  in 
some  manner  keep  the  Issues  separate  (Low 
V.  Crown  Point  Mln.  Co.,  2  Nev.  75).  The 
jury  returned  a  general  verdict  in  favor  of 
respondents  and  assessed  their  damage  at 
$4,500.  The  court  made  full  findings  of  fact, 
and  "established  and  sanctioned"  the  verdict 
by  making  It  a  part  of  its  findings  (DufTy  v. 
Moran,  12  Nev.  04),  and  decreed  that  the  ap- 
pellant be  enjoined  from  diverting,  or  per- 
mitting to  be  diverted,  the  specified  amount 
of  water,  or  any  part  thereof,  so  tbat  the 
same  shall  not  flow  to  and  upon  respondents' 
land  for  the  irrigation  thereof. 

It  is  the  contention  of  the  appellant  that 
the  cause  being  one  in  equity  the  case 
should  be  reversed  for  want  of  findings,  or 
for  the  failure  of  the  court  to  find  upon  the 
evidence  adduced  in  support  of  Its  affirma- 
tive defense,  be  it  true  or  false.  Warren  v. 
Quill,  9  Nev.  259.  I  am  impressed  that  this 
defense  was  framed  and  directed  to  meet  the 
issue  of  damages.  It  was  certainly  no  de- 
fense to  respondents'  right  to  an  Injunction. 
If  the  understanding  between  the  parties,  at 
the  time  of  the  purchase  of  the  Barney  tract 
in  1904,  be  considered  as  a  contract  binding 
the  respondents  for  all  time  because  of  the 
situation  of  tbe  land  to  receive  such  amount 
of  water  as  appellant  could  furnish,  it  was 
without  consideration.  The  verdict  of  the 
jury  and  the  court's  adc^tion  thereof  was  a 


BUffldent  finding  against  the  appellant  np<m 
this  issue,  and  it  was  not  prejudiced  by  the 
court's  failure  or  refusal  to  make  a  special 
finding.  Farthermore,  the  ease  was  tried  by 
a  Jury.    Section  6345,  Revised  Laws. 

I  concar  in  tbe  view  taken  by  my  Associ- 
ate that  tbe  record  fails  to  Show  a  clear,  le- 
gal right  in  the  respondents  to  the  use  of  the 
full  quantity  of  145  inches  of  water  flowing 
In  the  canal  at  the  periods  named  In  the  com- 
plaint, but  I  am  satisfied  that  the  record  does 
show  the  respondents  to  be  entitled  to  the 
flow  of  125  inches  of  water.  But  being  en- 
titled to  an  injunction  establishing  a  right 
to  the  use  of  125  Inches  of  water,  it  does  not 
necessarily  follow  that  they  are  entitled,  as 
a  matter  of  law,  to  damages  for  past  inju- 
ries. It  is  obvious  from  the  testimony  of  A. 
G.  Plncolini,  a  witness  for  respondents,  and 
from  the  testimony  of  A,  Plncolini,  one  of 
the  respondents,  that  the  origin  or  source  of 
their  damage  was  attributed  to  the  breach 
or  nonperformance  of  the  appellant's  agree- 
ment or  promise  to  supply  respondents  with 
145  Inches  of  water,  and  not  the  breach  of  a 
duty  imposed  by  law.  The  cause  of  action 
being  for  breach  of  contract,  and  the  trial 
being  in  form  tort  for  appellant's  failure  to 
perform  a  duty  Imposed  by  law,  such  error, 
though  unasslgned,  requires  reversal  of  the 
Judgment  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Hennegan,  83  Tex.  Civ.  App.  814,  76  S.  W. 
462.  But  I  do  not  reverse  the  judgment  up- 
on tbls  ground,  for  the  reason  that  it  ap- 
pears from  the  instructions  given  the  Jnry  at 
tbe  request  of  respondents  that  the  trial 
court  took  the  view  that  the  action  was  a 
Ixreach  of  a  puMic  duty,  a  duty  imposed  by 
law,  though  involving  in  this  breach  a  breach 
of  contract  also.  Central  R.  &  B.  Co.  t. 
Roberts,  01  Oa.  613,  18  S.  El  316.  But  It  ap- 
pears that  the  court  was  called  upon  to  deal 
with  another  state  of  facts  before  It  could 
instruct  that  the  appellant  was  liable  for 
such  damages  as  were  the  natural  conse- 
quence of  appellant's  failure  or  denial  to  de- 
liver tbe  water.  There  was  mudi  evidence 
adduced  wliich  clearly  tended  to  show  that 
respondents,  by  their  acts  and  conduct,  waiv- 
ed the  duty  imposed  by  law  upon  the  appel- 
lant to  supply  the  specified  amount  of  water. 
This  court,  in  the  case  of  Prosole  against  the 
appellant  company,  37  Nev.  154,  140  Pac. 
720,  144  Paa  744,  declared  that  it  was  the 
duty  of  the  diverting  corporation  in  cases  of 
this  kind,  where  a  ccHtsumer  has  established 
his  right  to  the  use  of  water,  to  continue  the 
service,  provided  the  consumer  has  never 
waived  lils  rights  nor  forfeited  the  same.  It 
is  a  maxim  of  Jurii^rudence  "that  he  who 
consents  to  an  act  is  not  wronged  by  it," 
and  certainly  one  cannot  waive  a  tort  and 
sue  for  it  in  the  same  action.  Judge  Cooley 
says: 

"Consent  is  generally  a  full  and  perfect  shidd 
when  tbat  is  complaued  of  as  a  civil  injury 
which  was  consented  to.  •  •  *  A  man  may 
not  even  complain  of  the  adultery  of  bis  wife, 
which  be  connived  at  or  assented  to.    If  he  con- 
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can  in  the  dishonor  of  his  bed,  the  law  will  not 
give  him  redress,  because  he  is  not  wronged." 
Cooler  on  Torts  (3d  Ed.)  p.  282. 

When  an  action  is  tried  as  an  action  at 
law,  and  so  treated  by  the  court  and  parties, 
It  should  at  least  be  fairly  submitted  to  the 
Jury  and  the  law.  correctly  stated  to  them. 
This  was  not  done,  talcing  into  consideration 
£he  evidence  tending  to  show  that  the  re- 
spondents by  their  acts  and  conduct  waived 
the  dnty  imposed  by  law  upon  the  appellant 
to  supply  respondHits  with  a  specified 
amount  of  water  during  the  periods  named 
in  the  complaint. 

McOARRAN,  O.  J.  I  have  not  participated 
in  the  foregoing  opinion,  nor  In  the  consid- 
eration of  the  case  as  It  stood  before  this 
tribunal,  for  the  reason  that  the  respondents 
here  were  at  one  time  parties  to  a  suit  in- 
volving a  subject  somewhat  related  to  the 
matter  at  bar  end  In  which  I  appeared  as 
attorney  for  the  parties.  This  matter  being 
brought  to  my  attention  by  the  learned  coun- 
sel for  appellant,  I  deemed  it  proper  to  re- 
frain from  partldiMtion. 


CaTY  OF  RENO  v.  STODDARD  et  aL 
(No.  2298.) 

(Supreme  Court  of  Nevada.     Sept  IS,  1917.) 

1    MlTNlCIPAI,    COBFORATIONS    «=>64— NAT0RB 
OF  POWBBS— CONTBOL  BT  LBOISLATtrSE. 

Cities  are  mere  instrumentalities  of  the 
«tate  for  the  convenient  administration  of  gov- 
ernment, and  their  powers  may  be  qualified,  en- 
larged, or  withdrawn  at  the  pleasure  of  the 
liegislature. 

2.  MUKICIFAL  COBPOBATIOMB  4sb7S— FoKOa— 
CONTBOL  BT  liBOIBLATiniE. 

The  revenues  of  a  city  raised  by  taxation, 
though  levied  for  specific  pnblic  purposes,  may 
be  applied  by  the  Legislature  to  other  municipal 
uses,  subject  to  constitutional  limitations. 
8.  municipai,  cobfobations  «s9266— repeal 
—Omission  in  Auendino  Aot. 
St.  1915,  c.  1S4,  {  5,  amending  Charter  of 
City  of  Reno  of  March  16,  1908  (St  1903,  e. 
102  as  amended  by  St  190S,  c.  71)  art  12,  f 
10,  by  empowering  the  city  council  to  levy  and 
collect  for  general  purposes  a  certain  tax  on 
the  assessed  value  of  real  and  personal  proper- 
ty, 15  per  cent  of  which  should  be  set  aside  in 
a  special  fund  to  provide  for  a  sewerage  dis- 
posal plant  or  system  for  the  city,  was,  as  to 
such  special  fund,  repealed  by  St  1017,  c.  76, 
•mendmg  section  5  "to  read  as  follows,"  and 
omitting  the  provision  for  such  special  fund. 
4.  Municipal  CoBPOBATioifs  9=3985  —  Spe- 
cial PtJNO— RtPEAL  OF  Statute— Effect. 
The  provision  of  the  last  amendatory  act 
that  aU  moneys  held  in  any  special  fund  might 
he  transferred  to  the  dty's  general  fund  author- 
ised the  transfer  of  the  special  sewerage  dis- 
posal fund  created  by  St  1916,  c.  184,  I  5,  to 
the  city's  general  fund. 
6.  Constitutional  Law  «5>70<3)  —  Motive 

OB    PoLtCT    OF    LCGISLATtJBE    —    PoWEB    OF 
COUBT. 

The  motives  of  the  Legislature  are  not  sub- 
ject to  judicial  Inquiry,  and  Its  will  is  above 
the  judgment  of  the  courts  as  to  the  wisdom  or 
policy  of  legislation. 
MeCarran,  O.  J.,  dissenting. 


Original  mandamus  by  the  CSty  of  Reno 
against  C.  H.  Stoddard,  as  ex  officio  City 
Auditor,  and  D.  W.  Dunkle,  as  ex  officio  City 
Treasurer,  of  the  City  of  Reno.  Writ 
granted. 

L.  D.  Snmmerfleld,  City  Atty.,  of  Reno, 
for  petitioner.  James  T.  Boyd  and  Roy  W. 
Stoddard,  both  of  Reno,  for  respondents. 

SANDEmS,  3,  The  city  of  Reno  petitions 
this  court  for  a  writ  of  mandanjus  to  compel 
O.  H.  Stoddard,  as  ex  officio  auditor  of  said 
city,  and  D.  W.  Dunkle,  as  ex  officio  treasur- 
er thereof,  to  forthwith  transfer  all  moneys 
held  in  a  special  fund  to  provide  a  sewage 
disposal  plant  or  system  for  the  said  dty  to 
the  general  fund  of  said  dty.  The  facts  are 
as  follows: 

The  Legislature  In  1915  (Stats.  1915,  p. 
256)  amended  subdivision  8  of  section  10  of 
article  12  of  the  charter  of  the  dty  of  Reno. 
Section  5  of  the  amendatory  act  declares: 

That  section  10  of  article  12,  with  other  aee- 
tions  of  the  act  entitled  "An  act  to  incorporate 
the  town  of  Reno,  and  to  establish  a  city  kov- 
emment  therefor,  approved  March  16,  1903, 
as  amended  by  St.  1906,  p.  112,  "are  hereby 
amended  so  as  to  read  as  follows: 

"Sec  10.  The  city  coundl,  among  other 
things,  shall  have  power:     •     •    • 

"Third.  To  levy  and  collect  annually  for 
general  purposes  a  tax  of  not  to  exceed  three- 
quarters  of  one  per  cent  upon  the  assessed  value 
of  all  real  and  personal  property  within  the 
dty,  and  which  is  by  law  taxable  for  state  and 
county  purposes,  fifteen  per  cent,  of  which  shall 
be  set  aside  in  a  spedal  fund  to  provide  for  a 
sewaf^e  disposal  plant  or  system  for  tlie  city, 
and  for  no  other  purpose,  until  such  time  as 
said  sewage  disposal  plant  or  system  shall  be 
actually  installecl  and  paid  for:  and  in  addition 
thereto  to  levy  and  collect  annually  a  tax  of 
not  to  exceed  one-quarter  of  one  per  cent  upon 
the  assessed  value  of  all  real  and  nersonal  prop- 
erty within  the  city,  which  is  by  law  taxable 
for  state  and  county  purposes,  to  provide  a 
fund  for  the  payment  of  the  interest  on  the 
bonds  of  the  dty  outstanding,  and  that  may  be 
lawfully  issued  and  sold  hereafter,  and  to  pro- 
vide a  fund  for  the  payment  of  the  principal 
of  such  bonds,  and  for  the  redemption  thereof 
as  they  shall  mature,  and  for  no  other  purpose." 

The  Legislature  in  1917  (Stats.  1917,  p. 
102)  again  amended  subdivision  3  of  section 
10  of  article  12  of  said  act  by  declaring: 

That  said  section  "is  hereby  amended  so  as  to 
road  as  follows: 

"Bee.  10.  The  city  coundl,  among  other 
things,  shall  have  power:    •    •    • 

"Third.  To  levy  and  collect  annually  for  gen- 
eral purposes  a  tax  of  not  to  exceed  three- 
quarters  of  one  per  cent  upon  the  assessed  value 
of  all  real  and  personal  property  within  the  city 
and  which  is  by  law  taxable  for  state  and  coun- 
ty purposes;  and  in  addition  thereto  to  levy  and 
collect  annually  a  tax  of  not  to  exceed  oue- 
quartor  of  one  per  cent,  upon  the  asseHned  value 
of  all  real  and  personal  property  within  the 
city,  which  is  by  law  taxable  for  state  and  coun- 
ty purposes,  to  provide  a  fund  for  the  payment 
of  the  interest  on  the  bonds  of  the  city  out- 
standing, and  that  may  be  lawfully  Lssiied  and 
sold  hereafter,  and  to  provide  a  fund  for  the 
payment  of  the  principal  of  such  bonds  and  for 
the  redemption  thereof  as  they  shall  mature, 
and  for  no  other  purpose:    Provided,  that  all 
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moneys  now  heldiin  any  «pecial  fund  not  here- 
in provided  for  may  be  transferred  to  the  gen- 
eral fund  of  the  dty." 

It  Is  admitted  that  from  March  22,  1915, 
there  has  been  set  a^lde  by  respondents,  as 
ex  officio  officers  of  said  dty,  from  taxes 
levied  and  collected  for  general  purposes,  in 
a  special  fund  to  provide  for  a  sewage  dis- 
posal plant  or  system  for  the  dty.  In  pursu- 
ance of  the  amendment  of  1916,  the  sum  of 
$25,895.40,  and  that  this  sum  still  remains 
in  said  spedfil  fund.  It  is  admitted  that  no 
steps  haye  been  tak^i  by  the  city  since  said 
date  to  erect  a  sewage  disposal  plant  or  sys- 
tem; that  there  are  no  creditors  or  persons 
who  have  any  vested  Interest  in  or  to  said 
moneys  so  set  aside;  that  from  March  22, 
1915,  to  and  induding  March  13,  1917,  the 
date  of  the  last  amendment,  there  were  no 
funds  of  the  dty  in  its  treasury,  or  else- 
where, derived  from  the  levy  or  coUetdon  of 
a  tax  or  taxes  upon  the  assessed  value  of  the 
real  and  personal  property  within  said  dty, 
and  segregated  In  accordance  with  the  char- 
ter of  said  dty,  save  and  except  such  funds 
as  were  so  derived  and  segregated  in  accord- 
ance with  subdivision  3,  {  10,  of  article  12, 
as  amended  by  the  Legislature  in  1915  and 
1917.  On  July  9,  1917,  the  dty  councU  of 
Reno  ordered  respondents  to  transfer  all 
moneys  held  in  said  spedal  fund  to  provide 
a  sewage  disposal  plant  or  system  for  said 
dty  to  the  general  fund.  The  respondents 
refused,  and  still  refuse,  to  make  the  trans- 
fer. The  petitioner  bases  Its  claim  for  the 
transfer  of  said  moneys  upon  the  amenda- 
tory act  of  1917.  The  respondents  Justify 
their  refusal  to  make  the  transfer  upon  the 
amendatory  act  of  1915,  and  are  of  the  opin- 
ion that  said  moneys  of  right  belong  to  said 
spedal  fund,  and  under  the  limitations  Im- 
posed by  the  act  of  1915  cannot  be  trans- 
ferred. 

[1,2]  Cities  are  mere  instrumentalities  of 
the  state,  for  the  convenient  administration 
of  government;  and  their  powers  may  be 
qualified,  enlarged,  or  withdrawn  at  the 
pleasure  of  the  Legislature,  and  the  revenues 
of  a  dty  raised  by  taxation,  though  levied 
for  specific  public  purposes,  are  so  far  sub- 
ject to  the  legislative  will  that  by  it  they 
may  be  applied  to  other  uses  of  the  munic- 
ipality, subject,  of  course,  to  constitutional 
limitations.  Board  of  Commissioners  v.  Lu- 
cas, 93  U.  S.  108,  23  L.  Ed.  822;  People  ex 
rel.  V.  Power,  25  111.  187;  State  ex  rel.  v. 
Board  of  Education,  141  Mo.  46,  41  S.  W. 
924 ;  Cooley's  Mun.  Corps,  g  25,  p.  76;  DiU. 
Mun.  Corps.  H  1381,  1382  (5th  Ed.). 

Our  Constitution  provides  that: 
"The  Legislature  shall  provide  for  the  organi- 
zation of  cities  and  towns  by  general  laws; 
and  restrict  their  powers  of  taxation,  assess- 
ment, borrowing  inoney,  contracting  debts,  and 
loaning  their  credit,  except  for  procuring  sup- 
plies of  water."  Section  8,  art.  8,  Const. 
Nevada  ;  section  345,  Revised  Laws. 

[3]  It  Is  obvious  that  the  restrictions  Im- 
posed by  the  amendatoty  act  of  1916  are  re- 


tained in  the  amendatory  act  of  1917,  except 
the  requirement  that  15  per  cent,  of  the  tax 
levied  and  collected  for  general  purposes 
shall  be  set  aside  in  a  special  fund  to  pro- 
vide for  a  sewage  dlsiiosal  plant  or  system 
for  the  dty,  which  Is  omitted. 

It  is,  no  doubt,  a  well-settled  rule  lu  the 
construction  of  statutes  that,  where  a  stat- 
ute provides  (as  In  this  case)  that  a  certain 
former  statute  "is  hereby  amended  so  as  to 
read  as  follows,"  any  provision  of  sudi  for- 
mer statute  which  Is  not  found  In  the  new 
statute  Is  repealed.  There  Is  a  negative  nec- 
essarily Implied  that  such  eliminated  portion 
shall  no  longer  be  in  force.  1  Sutherland, 
Stat  Const.  S  246;  Black  on  the  Int  of 
Laws,  {  133 ;  23  Am.  and  Stag.  Bnc.  p.  735 ; 
State  V.  Horton,  21  Nev.  306,  30  Pac.  876 
(concurring  opinion);  Ratcllff  v.  People,  22 
Colo.  75,  43  Pac.  653;  State  v.  Eouth,  61 
Minn.  205,  63  N.  "W.  621 ;  Helena  v.  Rogan,  . 
27  Mont.  135,  69  Pac.  709;  Guaranty  Trust 
Co.  V.  Troy  Steel  Co.,  33  Misc.  Rep.  484,  68 
N.  Y.  Supp.  915;  Fargo  v.  Ross,  11  N.  D. 
369,  92  N.  W.  449;  Somers  v.  Common- 
wealth, 97  Va.  769,  33  S.  E.  384;  Mudgett  v. 
Llebes,  14  Wash.  482,  46  Pac.  19;  Ashland 
Water  Company  t.  Ashland  County,  87  Wis. 
209,  58  N.  W.  236. 

[4]  The  omitted  provision  being  repealed 
or  abrogated  by  its  omission  from  the  act  of 
1917,  the  question  arises:  What  becomes  of 
the  special  fund  of  $25,895.40  already  set 
aside  to  provide  for  a  sewage  disposal  plant 
or  system  for  the  dty?  This  Is  answered  by 
the  proviso  Ingrrafted  on  the  amendatory  act 
of  1917: 

"Provided,  that  all  moneys  now  held  In. any 
special  fund  not  herein  provided  for  may  be 
transferred  to  the  general  fund  of  the  dty." 

It  Is,  in  effect,  admitted  by  the  pleadings 
that  the  language  of  the  proviso  can  relate 
only  to  the  "spedal  fund"  authorised  by  the 
act  of  1915.  The  proviso  therefore  Is  an  af- 
firmative decIaratlMi  to  the  effect  that  the 
dty  may  transfer  the  fund  in  question  to 
the  general  fund,  an<d  it  Is  so  manlfesly  Incon- 
sistent with  and  repugnant  to  the  former  act, 
when  the  dty  council  has  acted,  that  the  two^ 
amendments  cannot  stand  together. 

[6]  It  is  unnecessary  to  extend  this  opin- 
ion, but  It  is  Insisted  by  respondents  that  by 
reason  of  contemporaneous  legislation  the 
d(7  is  brought  under  the  ban  of  the  general 
law  relative  to  the  pollution  of  the  public 
streams  of  this  state  by  the  towns  and  cities 
thereof,  and  that,  if  the  said  spedal  fund  be 
transferred  to  the  general  fund,  the  dty  will 
be  subjected  to  a  suit  to  restrain  it  from  pol- 
luting the  waters  of  the  Tnidcee  river 
(Stats.  1917,  p.  51),  and  will  work  great  harm 
and  threaten  the  health  of  the  residents  and 
public  in  general  of  the  dty  of  Reno. 

The  anti-polIutiCMi  statutes  are  not  involved 
In  this  proceeding,  except  as  an  Inddent  to 
the  cause  which  may  have  moved  the  Legis- 
lature In  1916  to  exerdse  Its  prerogative  and 
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amend  the  charter  of  the  dty  so  as  to  pro- 
vide a  sewage  disposal  plant  or  system  for 
the  benefit  of  the  inhabitants  of  the  munid- 
pality,  or  pnenrent  the  pollution  ol  the  waters 
of  the  Trudcee  river.  However  provident  the 
legislation  of  1916  may  have  been,  or  how- 
ever imi>rovldent  the  legislation  of  1917  may 
'be  In  the  c^lnlon  of  reeqpondents.  It  consti- 
tates  no  defense  to  this  application  for  a 
writ  Of  mandamus.  The  motives  of  the  Leg- 
islature are  not  subject  to  Judicial  inquiry. 
Its  will  is  supreme  to  that  of  the  Ju'dgment 
of  courts  as  to  the  wisdom  or  policy  of  its 
legislation. 

The  writ  should  be  granted. 

It  is  so  ordered. 

COTiEMAN,  J.  (concurring).  There  is  no 
donbt  but  that  it  was  the  bitentlon  of  the 
Lejrlslature,  by  the  act  of  1917,  to  repeal  that 
portion  of  the  act  of  1915  which  provided  for 
the  setting  aside  of  a  certain  portion  of  the 
revenue  collected  from  property  within  the 
dty  of  Reno  as  a  fund  to  pay  for  the  con- 
struction of  a  sewage  disposal  plant.  The 
dissenting  opinion  of  the  learned  Chief  Jus- 
tice concedes  as  much.  This  much  being 
conceded,  It  seems  to  me  that  the  force  of  the 
argument  presente<d  in  the  dissenting  opinion 
is  lost.  In  other  words.  If,  notwithstanding 
the  policy  of  the  state  as  to  preventing  the 
pollution  of  the  public  streams,  the  T/Cglsla- 
tnre  repealed  the  provision  in  the  act  of  1915 
providing  for  the  creation  of  the  fund  for 
the  construction  of  the  sewage  disposal  plant, 
why  should  that  general  iwllcy  enter  into  con- 
sideration in  determining  the  force  and  etFect 
of  the  portion  of  the  amendatory  act  of  1017 
which  empowers  the  city  to  transfer  the  spe- 
cial fund  to  the  general  fund?  Ttie  Legis- 
lature, having  decided  to  repeal  that  portion 
of  the  act  of  1015  providing  for  the  creation 
of  a  fund  for  a  sewage  disposal  plant,  for  rea- 
sons which  no  doubt  seemed  good  to  it,  con- 
cluded to  leave  to  the  discretion  of  the  city 
what  disposition  should  be  made  of  the  mon- 
ey theretofore  raised  and  placed  in  the  fund. 
This  seems  to  me  to  have  been  the  clear  inten- 
tion of  the  Legislature. 

The  learned  Chief  Justice  contends  that 
the  acts  of  1916  and  1917  amending  the  char- 
ter of  the  city  of  Reno  and  the  various  gen- 
eral acts  relative  to  the  pollution  of  the  pub- 
lic streams  of  the  state  are  in  pari  materia, 
and  shoald  be  read  together.  I  cannot  agree 
with  this  view.  In  my  opinion,  they  are  not 
in  peri  materia.  The  acts  dealing  with  the 
qnefttion  of  the  pollution  of  the  public 
streams  relate  to  one  general  subject,  while 
the  acts  amending  the  charter  of  the  dty  of 
Beno  pertain  to  another. 

McCARRAN,  C.  J.  I  dissent  The  ques- 
tion presented  here  is  one  which  turns  entire- 
ly iii>on  a  construction  of  statutes.  Sub- 
division 8  of  section  10  of  article  12  of  the 
charter  of  the  city  of  R«io,  as  amended  In 


1915,  in  dealing  with  the  powers  and  duties 
of  the  city  council,  provides: 

"Third.  To  levy  and  collect  annually  for  gen- 
eral purposes  a  tax  of  not  to  exceed  three- 
quarters  of  one  per  cent  upon  the  assessed  value 
of  all  real  and  personal  property  within  the  city, 
and  which  is  by  law  taxable  for  state  and  coun- 
ty purposes,  fifteen  per  cent,  of  which  shall  be 
sot  aside  in  a  8|)«cial  fund  to  provide  for  a 
sewage  disposal  plant  or  system  for  the  city, 
and  for  no  other  purpose,  until  such  time  as 
said  sewage  disposal  plant  or  system  shall  be 
actually  installed  and  paid  for;  and  in  addition 
thereto  to  levy  and  collect  annually  a  tax  of 
not  to  exceed  one-quarter  of  one  per  cent,  upon 
the  assessed  value  of  all  real  and  personal  prop- 
erty within  the  city,  which  is  by  law  taxable  for 
■tate  and  county  purposes,  to  provide  a  fund  for 
the  payment  of  the  interest  on  the  bonds  of  the 
city  outstanding,  and  that  may  be  lawfully  is- 
sued and  sold  hereafter,  and  to  provide  a  fund 
for  the  payment  of  the  principal  of  such  bonds, 
and  for  the  redemption  thereof  as  they  shall  ma- 
ture, and  for  no  other  purpose."  Session  Acta 
1915,  p.  25a 

It  appears  that,  pursuant  to  the  provisions 
of  this  statute,  there  was  collected  by  way 
of  taxation  and  placed  in  the  si>ecial  fund 
the  sum  of  $25,895.40.  This  money  is  now 
held  by  the  respondents,  in  their  official  ca- 
pacity, in  the  special  fund  to  provide  for  a 
sewage  disposal  plant  or  system  for  the  city 
of  Reno;  and  It  Is  the  refusal  of  the  re- 
spondents to  transfer  these  moneys  to  the 
general  fund  that  gives  rise  to  these  extraor- 
dinary proceedings. 

Subdivision  3  of  section  10  of  article  12  of 
the  charter  of  the  city  of  Reno  was  again 
amended  by  the  Legislature  of  1017,  and  b.v 
the  amended  section  It  is  provided  that  the 
city  council  of  the  dty  of  Reno  shall  have 
power : 

"To  levy  and  collect  annually  for  general  pur- 
poses a  tax  of  not  to  exceed  three-quarters  of 
one  per  cent,  upon  the  assessed  value  of  all 
real  and  personal  property  within'the  city  and 
which  is  by  law  taxable  for  state  and  connt.v 
purposes:  and  in  addition  thereto  to  levy  and 
collect  annually  a  tax  of  not  to  exceed  one- 
quarter  of  one  per  cent,  upon  the  assos.sod  valuo 
of  all  real  and  personal  property  within  the 
city,  which  is  by  law  taxable  for  state  and 
county  purposes,  to  provide  a  fund  for  the  pay- 
ment of  the  interest  on  the  bonds  of  the  city 
outstanding,  nnd  that  may  be  lawfully  isKued 
and  sold  hereafter,  and  to  provide  a  fund  for 
the  payment  of  the  principal  of  such  bonds,  and 
for  the  redemption  Uiereof  as  they  shall  mature 
and  for  no  other  purpose:  Provided,  that  all 
moneys  now  held  in  any  special  fund  not  herein 
provided  for  may  be  transferred  to  the  general 
fund  of  the  city.''    Session  Acts  1917,  p.  102. 

The  contention  of  petitioner  here  is  based 
entirely  upon  the  latter  part  of  the  section 
of  the  charter  as  amended  in  1917 : 

"Provided,  that  all  moneys  now  held  in  any 
special  fund  not  herein  provided  for  may  b« 
transferred  to  the  general  fund  of  tho  dty." 

Respondent  asserts  that  there  is  no  other 
spedal  fund,  and  that  the  language  here  used 
refers  by  implication  to  the  special  fund  cre- 
ated by  the  amendment  of  1915,  by  reason  of 
which  said  amendment  the  moneys  so  col- 
lected are  now  held  in  the  special  sewage 
fund. 

We  are  here  asked  to  Interpret  the  atatate, 
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and  from  such  Interpretation  we  are  asked 
to  construe  the  amendment  of  1917  to  the  ef- 
fect that,  inasmuch  as  the  Legislature  dis- 
continued the  tax  for  the  special  purpose, 
or  discontinued  the  segregation  of  a  percent- 
age of  the  tax  collected  for  general  purposes 
into  a  special  fund  for  a  special  purpose, 
therefore  by  implication  we  are  to  say  that 
the  fund  so  established  was  intended  to  be 
transferred  to  the  general  fund. 

In  order  to  ascertain  the  intention  of  the 
Legislature,  we  may  with  propriety  consider 
other  laws  existing  on  correlative  subjects  at 
the  time  this  amendment  to  the  dty  charter 
was  enacted. 

With  a  view  to  arriving  at  the  intention 
of  the  Legislature,  we  deem  it  proper  to 
dwell  at  some  length  upon  the  history  of  leg- 
islation In  this  state  bearing  upon  the  sub- 
ject for  which  the  special  fund  was  in  this 
Instance  created,  namely,  the  removal  of  the 
sewage  of  the  city  of  Reno  from  the  Truckee 
river. 

In  1003  the  Legislature  passed  an  act  en- 
titled: 

"An  act  to  prevent  the  poUntion  or  contami- 
nation of  the  waters  of  the  lakes,  rivers,  etreams 
and  ditches  in  the  state  of  Nevada,  prescribing 
pcnaltiea,  and  making  an  appropriation  to  carry 
out  the  provisions  of  this  act." 

The  Act,  inter  alia,  provides: 

"Section  1.  Any  person  or  persons,  firm,  com- 
pany, corporation  or  association  in  this  state,  or 
the  managing  agent  of  any  person  or  persons, 
firm,  company,  corporation,  or  association  in 
this  state,  or  any  duly  elected,  appointed  or  law- 
fully created  state  officer  of  this  state,  or  any 
duly  elected,  appointed  or  lawfully  created  offi- 
cer of  any  county,  city,  town,  municipality,  or 
municipal  government  in  this  state,  who  shall 
deposit,  or  who  shall  permit  or  allow  any  por- 
Bon  or  persons  in  their  employ  or  under  their 
control,  management  or  direction  to  deposit  in 
any  of  the  waters  of  the  lakes,  rivers,  streams 
and  ditches  in  this  state  any  sawdust,  rubbish, 
filth,  or  poisonous,  or  deleterious  substance  or 
substances,  liable  to  affect  the  health  of  per- 
sons, fish,  or  live  stock,  or  place  or  deposit  any 
such  deleterious  substance  or  substances  in  any 
place  where  the  same  may  bo  washed  or  In- 
nltered  into  any  of  the  waters  herein  named, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  in  any  court  of  compe- 
tent jurisdiction  shall  be  fined  in  any  sum  not 
less  than  fifty  dollars  nor  more  than  five  thou- 
sand dollars,  exclusive  of  court  costs:  Provid- 
ed, that  in  case  of  state  institutions,  municipali- 
ties, towns,  incoroorated  towns  or  cities,  when, 
owing  to  the  magnitude  of  the  work,  immediate 
correction  of  the  evil  is  impracticable,  then  in 
such  cases  the  authorities  shall  adopt  all  new 
work,  and  as  rapidly  as  possible  reconstruct  the 
old  systems  of  drainage,  sewerage  and  so  as  to 
conform  with  the  provisions  of  this  act:  And 
provided  further,  that  all  such  new  and  recon- 
structed systems  shall  be  completed  within  four 
years  from  the  date  of  nassage  hereof.  •  «  •  " 
Session  Acts  1903,  p.  214. 

In  1907  the  Legislature  amended  the  act 
by  Inserting  in  section  1  thereof  the  follow- 
ing: 

"Provided,  that  in  cases  of  state  institutions, 
municipalities,  towns,  incorporated  towns  or 
cities,  when,  owing  to  the  magnitude  of  the 
work,  immediate  correction  of  the  evil  is  im- 
practicable, then  in  such  cases  the  authorities 
shall  adopt  all  new  work,  and  as  rapidly  as  pos- 


sible reconstmct  the  <a1A  systems  of  drainaca 
sewerage  so  as  to  conform  with  the  provision 
of  this  act:  And  provided  further,  that  all 
such  new  and  reconstructed  systems  sbaU  be 
completed  before  March  20,  1911.  •  •  ♦" 
Session  Acts  1907,  p.  101. 

The  Legislature  of  1909  again  amended  the 
act  by  extending  the  time  within  which  the 
reconstructed  sewage  systems  should  be  com- 
pleted to  March  20, 1913.  Session  Acts  1909, 
p.  306. 

The  Legislature  of  1911  again  amended  the 
act  by  extending  the  time  within  which  the 
reconstructed  sewage  systems  should  be  com- 
pleted to  March  20,  1915.  Session  Acts  1911, 
p.  66. 

The  Legislature  of  1913  again  amended  the 
act  by  extending  the  time  within  .which  the 
reconstructed  sewage  systems  should  be  com- 
pleted to  January  1,  1916.  Session  Acts  1913, 
p.  405. 

The  Legislature  of  1915  amended  the  act 
by  extending  the  time  within  whldi  the  re- 
constructed sewage  Systems  should  be  com- 
pleted to  January  1, 1918.  Session  Acts  1915, 
p.  361. 

The  Legislature  of  1917  passed  two  sepa- 
rate and  distinct  acts,  each  of  which  had  to 
do  with  the  subject  of  the  removal  of  sew- 
age and  other  poisonous  and  deleterious  sul>- 
stances  from  the  waters  of  the  lakes,  rivers, 
streams,  and  ditches  of  the  state.  The  act 
of  March  8,  1917  (Session  Acts  1917,  p.  51), 
made  it  the  duty  of  the  Attorney  General, 
with  the  consent  of  the  Governor,  to  com- 
mence such  action  or  actions,  suit  or  suits, 
against  any  and  aU  persons,  municipalities, 
towns,  cities,  coi-porations,  or  associations, 
as  may  be  necessary  to  prevent  or  restrain 
the  pollution  of  any  public  stream  or  streams 
running  in,  into,  or  through  the  state  of  Ne- 
vada, whether  the  source  of  pollution  be 
within  or   without  the  state  of  Nevada. 

The  Act  of  March  27,  1917  (Session  Acts 
1917,  p.  412),  repealed  the  act  of  March  20, 
1903,  with  its  several  amendments,  and  made 
no  provision  for  time  during  which  cities  or 
towns  should  prepare  for  or  provide  for  the 
removal. of  sewage  or  the  like.  By  the  latter 
act  it  Is  provided,  inter  alia: 

"Any  person  or  persons,  firm,  company,  corpo- 
ration or  association,  city  or  town  who  shall  da- 
posit,  or  who  shall  permit  or  allow  any  person 
or  persons  in  their  employ  or  under  their  con- 
trol, management  or  direction  to  deposit  in  any 
of  the  waters  of  the  lakes,  rivers,  streams,  and 
ditches  in  or  running  into  or  tiirough  the  state 
of  Nevada,  or  cause  to  be  washed  or  infiltcred 
into  any  of  said  waters,  or  place  or  deposit 
where  the  same  may  be  washed  or  infiltered  in- 
to any  of  said  waters,  any  sawdust,  pulp,  oils, 
rubbish,  filth,  or  poisonous  or  deleterious  sub- 
stance or  substances  which  affects  the  health  of 
persons,  fish  or  live  stock,  or  renders  said  wa- 
ters unpalatable  or  distasteful,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof  in  any  court  of  competent  jurisdiction 
shall  be  fined  in  a  sum  not  less  than  fifty  ($50) 
dollars,  nor  more  than  five  hundred  ($500)  dol- 
lars, exclusive  of  court  costs." 

Here  we  find  successive  legislative  acts 
bearing  upon  and  having  to  do  with  the  sub- 
ject of  the  removal  of  sewage  and  other  dele- 
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terloos  and  poisonous  substances  from  the 
public  waters  of  tbe  state.  Tbe  several  ses- 
sion acts  amending  the  statute  of  1003  ex- 
tended tbe  time  during  which  tbe  work  of 
leformlng  and  reconstructing  sewage  87atems 
of  tbe  cities  affected  should  be  accomplished. 

It  Is  admitted  that  tbe  dty  of  Reno,  situ- 
ated as  It  Is  upon  tbe  Trucke?  river,  is  one 
of  tbe  cities  directly  affected  by  tbe  act  of 
1903  and  its  several  amendments. 

Hie  Legislature  of  1915,  evidently  with  a 
view  to  tbe  accomplishment  of  tbe  matter 
sought  to  be  brought  about,  not  only  &xeA 
tbe  time  at  which  the  city  of  Reno  should 
have  its  sewage  removed  from  the  Truckee 
liver,  iKit,  to  insure  the  accomplishment  of 
this  object,  amended  a  section  of  the  city 
diarter,  and  therein  directed  the  dty  council 
of  the  dty  of  Reno  to  segregate  a  portion  of 
the  taa  raised  fer  general  purposes  and 
place  tbe  same  In  a  spedal  fund  to  be  used  for 
that  purpose,  "and  for  no  other  purpose." 

The  language  of  subdivision  3  of  section 
10  of  aitlde  12  of  tbe  dty  charter,  as  amend- 
ed in  1915,  is  direct,  positive,  explicit.  It  re- 
quires IS  per  cent,  of  the  taxes  Imposed  for 
general  purposes  and  levied  upon  all  real 
and  personal  property  within  the  dty  of 
Reno  to  be  set  aside  In  a  special  fund  to  pro- 
vide for  a  spedal  thing,  to  wit,  a  sewage  dis- 
posal plant  or  system  for  the  dty,  and  direct- 
ed that  the  money  thus  raised  and  funded 
should  be  used  for  "no  other  purpose."  If 
the  Legislature  of  1917  had  been  lees  emphat- 
ic in  Its  enactments  requiring  dties  of  tbe 
dass  of  which  Reno  is  admitted  to  be  one 
to  remove  their  sewage  from  the  public  wat- 
ers, tbe  contention  of  petitioner  here  might 
be  received  with  more  favor. . 

Mr.  Sutherland,  in  his  work  on  Statutory 
Construction,  tells  us,  and  the  text  of  the 
learned  author  is  supported  by  splendid  au- 
thority, that: 

"Sabsequent  legislation  repeals  previous  in- 
consistent legislation,  whether  it  expressly  de- 
clares such  repeal  or  not.  In  the  nature  of 
things  it  would  be  so,  not  only  on  the  theory 
of  intention,  but  because  contradictions  cannot 
stand  together.  The  intention  to  repeal,  how- 
ever, will  not  be  presumed,  nor  the  effect  of  re- 
peal admitted,  unless  the  inconsistency  is  un- 
avoidable, and  only  to  the  extent  of  the  repug- 
nance. Implied  repeals  are  not  favored.  One 
statute  is  not  repugnant  to  another  unless  they 
relate  to  the  same  subject  and  are  enacted  for 
the  same  purpose.  When  there  is  a  difference 
in  the  whole  purview  of  two  statutes  apparently 
relating  to  the  same  anhject,  the  former  is  not 
repealed."  Sutherland  on  Statutory  Construc- 
tion, i  138.  p.  180. 

Keeping  this  rule  in  mind,  let  us  examine 
the  amendment  of  1915  and  compare  it  vrlth 
that  of  1917. 

Tbe  amended  charter  of  1915,  carrying  out 
a  spedfic  and  consistent  policy,  created  by 
plain  and  unmistakable  language  a  spedfic 
fund,  and  with  the  emphasis  of  plain  lan- 
gnage  limited  the  use  and  purpose  of  the  mon- 
ey therein.  The  purview  of  that  statute  re- 
mained intact  and  tbe  purpose  for  the  fund 
created  remained  uppermost  even  after  the 
enactment  of  the  1917  statute. 

ie7P.-2i 


The  act  of  1915  amending  the  dty  diarter 
of  the  dty  of  Reno,  creating,  as  It  did,  a 
spedal  fund,  must  be  regarded  as  existing 
co-operatively  with  the  act  of  the  same  Leg- 
islature extending  the  time  wltliln  which 
the  thing  for  whldi  this  spedal  fimd  was 
created  should  be  accomplished.  Moreover, 
it  must  be  regarded  as  a  part  of  the  general 
plan  adopted  by  the  Legislature  for  tbe  ac- 
complishment of  a  given  purpose  and  policy. 
In  view  of  the  fact  that  the  Legislature  of 
this  state  continued  its  policy  of  requiring 
sewage  and  deleterious  matter  to  be  removed 
from  the  public  streams  as  evldaiced  by  the 
acts  of  1917,  we  would  not  be  Justified  in  say- 
ing that  by  an  Implication  found  in  another 
act  of  the  same  Legislature  it  intended  to 
take  away  tbe  means  whereby  the  thing 
sought  to  be  made  effective  could  be  accom- 
plished. In  view  of  the  policy  of  our  Leg- 
islature written  into  the  several  session  acts 
from  1903  until  the  present  time,  and  in  view 
of  the  absence  of  spedfic  legislation  bearing 
upon  a  fund  directly  created  for  the  purpose 
of  carrying  out  this  policy,  it  would,  In  our 
Judgment,  do  violence  to  every  rule  of  statu- 
tory construction  to  say  that  by  implication 
the  Legislature  did  the  Idle  thing  of  direct- 
ing a  dty  to  remove  its  sewage  from  a  public 
stream,  directing'  the  Attorney  General  of 
the  state  to  commence  an  action  for  the  ac- 
complishment of  such  a  result,  and  at  the 
same  time  and  in  the  same  session  pass  an 
act  taking  from  the.  dty  the  means  whereby 
such  a  result  might  be  accomplished  and  such 
a, suit  avoided. 

The  effects  and  consequences  of  a  statute 
must  be  considered  and  weighed  in  its  con- 
struction where  the  predse  Intent  is  not  plain 
or  where  the  language  is  obscure  or  ambigu- 
ous. We  must  not  lose  sight  of  the  object 
sought  to  be  accomplished  by  the  fund  spe- 
cifically created  by  the  amendment  of  1915. 
If  In  1917  the  Legislature  had  Intimated  that 
it  had  abandoned  its  persistent  policy  in  fur- 
therance of  which  this  fund  was  created,  then 
indeed  there  might  be  some  room  for  de- 
claring that  the  Legislature  Intended  to  do 
away  with  this  fund  and  permit  the  money  to 
be  devoted  to  another  use. 

"The  Legislature,"  says  Mr.  Sutherland,  "are 
presumed  to  know  existing  statutes,  and  the 
state  of  the  law,  relating  to  the  subjects  with 
which  they  deal.  Bonce  that  they  would  ex- 
pressly abrogate  any  prior  statutes  which  are  in- 
tended to  be  repealed  by  new  legislation.  Where 
there  is  no  express  repeal,  none  is  deemed  to  be 
intended,  unless  there  is  such  an  inconsistency 
as  precludes  this  assumption ;  then  it  yields  only 
to  the  extent  of  the  conflict.  Regard  must  be 
bad  to  all  the  parts  of  a  statute,  and  to  the  other 
concurrent  legislation  in  pari  materia;  and  the 
whole  sbiould,  if  possible^  be  made  to  harmonize; 
and  if  the  sense  be  doubtful,  such  construction 
should  l>e  given,  if  it  can  t>e,  as  will  not  conflict 
with  the  general  principles  of  law,  which  it  may 
be  assumed  the  Legislature  would  not  intend  to 
disregard  or  change."  Sutherland  on  Statutory 
Construction,  §  287,  p.  371. 

See  State  v.  I>onnelly,  20  Nev.  214,  19  Pac. 
680;  In  re  WaUey's  Estate,  11  Nev.  260. 
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-  In  the  case  of  Abel  t.  Eggera,  86  Nev.  381, 
136  Pac.  103,  we  said: 

"It  is  also  a  well-recognized  priiudple  that 
statutes  relating  to  the  same  matter  which  can 
stand  together  should  be  construed  so  as  to  make 
each  effective.  State  v.  Donnelly,  20  Nev.  214 
[10  Pac  680];  State  v.  Rogers,  10  Nev.  319; 
State  V.  Hoover,  5  Nev.  141.  In  the  interpre- 
tation of  statutes  the  courts  so  construe  them  as 
to  carry  out  the  manifest  purpose  of  the  Legis- 
lature, and  sometimes  this  has  been  done  in 
opposition  to  the  words  of  the  act.  Gibson  t. 
Mason,  6  Nev.  283." 

The  Legislature  created  the  fund  here  in 
question  by  spedflc  terms,  using  language 
certain,  positive,  unmistakable.  The  Legis- 
lature of  1917  discontinued  the  source  from 
which  this  special  fund  derived  its  moneys. 
Nowhere  In  the  amendatory  act  of  1917  does 
the  Legislature  specifically  or  directly  de- 
clare that  the  moneys  now  in  this  special 
fund  shall  be  Interfered  with.  The  fund  in 
which  tbia  money  was  held  is  not  mentioned. 
Does  a  repeal  of  the  diversion  of  revenue  dis- 
pose of  moneys  already  collected  and  held  In 
qteclal  assignment  for  a  specially  legislated 
purpose?  The  Legislature  of  1915  provided 
for  the  collection  of  this  money,  for  its  diver- 
sion, and  for  its  being  "set  aside  in  a  special 
fund  to  provide  for  a  sewage  disposal  plant, 
etc."  Did  the  Legislature  of  1917  at  any 
place  in  their  enactments  say  that  this  mon- 
ey theretofore  collected  and  "set  aside  in  a 
special  fund  to  provide  for  a  sewage  disposal 
plant"  might  be  transferred  to  the  general 
fund  of  the  city?  Did  the  Legislature  of 
1917  anywhere  mention  this  specially  created 
sewage  disposal  fund  or  the  moneys  therein 
contained?  The  answer  to  this  must  be  ita 
the  negative.  How,  then,  can  the  prevailing 
opinion  And  comfort  in  the  language — where 
does  it  find  support  for  the  expression: 

"The  proviso,  therefore,  is  an  aflBrmative  dec- 
laration to  the  effect  that  the  city  may  transfer 
the  fund  in  question  to  the  general  fund." 

The  most  that  can  be  said  of  the  language, 
and  Indeed  the  most  that  is  claimed  by  the 
argument  of  counsel.  Is  that  by  implication 
the  Legislature  referred  to  this  fund. 

•The  prevailing  opinion  loses  Its  force  be- 
cause it  rests  in  its  entirety  on  a  statemoit 
unfounded,  unsupported.  The  Legislature  no- 
where made  an  affirmative  declaration  as  to 
this  specific  fimd;  and  even  if  it  were  ad- 
mitted by  the  pleadings  that  the  "language 
of  the  proviso  can  relate  only  to  the  special 
fund  authorized  by  the  act  of  1915,"  such 
admission,  if  it  could  be  found,  would  not 
make  an  affirmative  declaration  out  of  that 
which  is  in  fact  only  language  of  indirection 
and  uncertainty. 

The  matter  before  us  is  not  one  which 
deals  primarily  with  the  question  of  repeal. 
It  is  rather  one  which  calls  for  the  ccHisidera- 
tlon  of  the  effect  of  an  independent  enact- 
ment by  way  of  proviso.  The  amendatory 
statute  of  1917  deals  in  futuro,  not  in  pra;- 
senti.  It  does  away  with  the  future  segrega- 
tion of  revenue  to  the  special  fund.  The 
special  fund,  as  It  existed  at  the  time  of  the 


enactment  of  the  amendatory  statute,  is  not 
mentioned,  and  reference  to  it  can  only  be 
presumed  by  implication.  If  the  legislativ* 
policy  and  contemporaneous  legislation  re- 
fute the  presumption  that  the  Legislature  by 
the  proviso  here  in  question  intended  to  af- 
fect the  special  fund  previously  created  for 
sewage  disposal  purposes,  then  it  is  our  duty 
to  so  hold.  The  very  fact  that  the  Legisla- 
ture of  1917  BO  framed  the  pollution  statute 
heretofore  quoted  as  to  declare  by  specific 
language  that: 

"Any  •  •  •  city  or  town  who  shall  de- 
posit, or  who  shall  permit  or  allow  anv  person 
or  persona  in  their  employ  or  under  their  con- 
trol, •  •  •  to  deposit  in  any  of  the  waters 
•  *  *  of  the  rivers  •  •  •  any  •  *  • 
filtb,  •  *  •  which  affects  the  health  of  per-" 
sons,  fish  or  live  stock,  or  renders  said  waters 
nnpalatable  or  distasteful,  shall  be  deemed, 
guilty  of  a  misdemeanor    •    •    • " 

— the  very  fact  that  this  legislation  was  en- 
acted without  giving  the  cities  or  towns  there- 
by affected  time  to  adjust  their  sewage  sys- 
tems as  had  been  done  by  previous  Legisla- 
tures, speaks  eniphatically  as  to  the  policy  of 
the  Legislature  of  1917  on  the  question  of 
sewage  disposal.  This  of  itself  refutes  the 
idea  that  the  Legislature  Intended  to  take 
away  the  funds  already*  segregated  by 
special  legislation  for  the  special  pur- 
pose of  sewage  disposal.  Did  the  Legisla- 
ture make  a  mandatory  order  as  to  sewage 
disposal  and  at  the  same  time  take  away  from 
the  city  the  specially  provided  means  where- 
by that  order  could  be  complied  with?  If  It 
had  done  this  by  spedflc  legislation,  using 
plain  and  unmistakable  language  as  to  the 
transfer  at  the  fund  in  question,  it  would  be 
an  iQConsistent  thing,  to  say  the  least.  But 
where  impllcatloa  only  Is  relied  on,  we  are 
not  allowed  to  Indulge  In  other  than  the  as- 
sumption of  consistency  by  the  legislative 
braiich  of  our  govemm^it  Was  the  Legisla- 
ture of  1917  guilty  of  indulging  in  contra- 
dictory policies?  Did  it  provide  for  the  bring- 
ing of  suits  by  the  Attorney  General  to  pro- 
hibit stream  pollution,  and  at  the  same  time 
authorize  doing  away  with  a  special  fund 
specially  segregated  for  the  special  puri)ose  of 
sewage  disposal  and  which  was  held  by  a 
city  for  that  and  for  no  other  purpose? 

Again,  did  the  repeal  of  the  act  of  1915  by 
a  subsequent  Legislature  repeal  by  implica- 
tion or  otherwise  the  pollution  statute,  to 
comply  with  whidi  this  special  fund  was 
alone  usable?  The  only  answer  to  the  lat- 
ter is  that  the  Legislature  of  1917  made  the 
policy  against  stream  pollution  more  emphat- 
ic and  peremptory.  It  thereby  made  the  use 
and  purpose  to  which  this  special  fund  was 
alone  applicable  one  of  immediate  existence 
rather  than  of  future  emergency,  one.  which 
required  the  immediate  application  of  tlie 
fund  to  the  special  purpose  for  which  it  was 
specially  created.  Was  this  fund  as  it  stood 
sufficient  to  accomplish  the  thing  for  whldi 
it  was  created?  We  do  not  know.  Was  the 
money  already  la,  the  fund  ample  to  oontplete 
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a  system  of  sewage  disposal  already  ad- 
vanced, and  hence  in  the  Judgment  of  the 
I«glalatare  the  s^regatlon  of  revenue  pro- 
vided for  by  the  former  Legislature  should  be 
discontlsued?  We  are  not  advised.  What 
we  do  know  is  that  the  purpose  to  be  ac- 
oomidished  by  the  fund  was  a  thing  re-ennn- 
dated  by  the  Legislature  of  1917. 

The  fund  existed.  The  object  for  which 
the  fund  was  specially  created  was  still  pres- 
ent and  unaccomplished.  Contemporaneous 
legislation  required  this  special  object  to  be 
aooomplished.  If  there  is  any  presumption 
to  i>e  indulged  In,  it  must  be  resolved  by  the 
court  on  the  side  of  consistency,  and  we  are 
bound  to  confstrue  the  language  of  the  Legis- 
lature, in  view  of  the  failure  of  that  body  to 
si>ecifically  designate  the  fund,  to  have  no 
reference  to  this  si)eclal  sewage  disposal  fund 
which  was  declared  by  the  Legislature  that 
created  it  as  one  espendaUe  for  no  other 
purjKtse. 

The  assertion  of  the  prevailing  opinion  as 
to  cities  being  instrumentalities  of  the  state 
is  elementary ;  that  question  Is  not  before 
us.  We  are  asked  here  to  construe  an  indi- 
rect, uncertain  proviso  which  fails  to  mention 
the  specUlc  fund  which  respondents  in  their 
official  capacity  refuse  to  transfer.  If  the 
special  sewage  disposal  fund  were  speciflc- 
ally  mentioned  in  the  proviso,  this  contro- 
versy, I  appreiienid,  would  not  be  hera 
Moreover,  contemporaneous  legislation  sup- 
ports the  assumption  Chat,  if  the  proviso 
found  in  the  statute  of  1917  had  specifically 
iiamed  the  special  sewage  disposal  fund  of 
the  <dty  of  Beno,  it  would  not  be  found  to-day 
upon  the  statute  books,  and  we  would  not 
have  been  called  upon  to  construe  or  Inter- 
pret   The  prevailing  opinion  says: 

"It  is  obvious  that  the  restrictions  imposed 
By  the  amendatory  act  of  1915  are  retained  in 
the  amendatory  act  of  1917,  except  the  require- 
ments that  16  per  cent,  of  the  tax  levied  and 
collected  for  general  purposes  shall  be  set  aside 
in  a  special  fund  to  provide  for  a  sewage  dis- 
posal plant  or  system  for  the  city,  which  is 
omitted." 

What  has  this  to  do  with  the  thing  already 
existent?  What  has  this  to  do  with  the 
money  already  segregated  and  funded  in  ac- 
cordance with  previous  law?  Did  the  mere 
discontinuance  of  the  segregation  of  15  per 
cent  of  the  tax  levy  in  any  way  affect  the 
fond  already  established?  True,  the  fund 
would  not  grow  ta  amount  after  the  passage 
of  the  statute  of  1917,  but  this  in  no  wise 
affected  the  money  already  in  the  fund  col- 
lected at  a  former  time.  If  the  Legislature 
of  1917  had  intended  to  provide  for  the  di- 
version of  this  fund,  why  did  it  not  mention 
such  special  sewage  disposal  fund?  Are  we 
not  bound,  In  view  of  contemporaneous  leg- 
islation, to  construe  the  absence  of  such  spe- 
dfic  mention  or  designation  as  the  very 
strongest  manifestation  in  favor  of  the  leg- 
islative intent  being  to  leave  this  sewage 
dlai>08al  fund  to  be  devoted  to  the  purpose 


for  which  it  was  created?    The  ptevaillaf 
opinion  says: 

"It  is,  no  doubt,  a  well-settled  rule  in  the  con- 
struction of  statutes  that,  where  a  statute  pro- 
vides, as  in  this  case,  that  a  certain  former  stat- 
ute is  'hereby  amended  so  as  to  read  as  follows,' 
any  provision  of  such  former  statute  which  is 
not  found  in  the  new  statute  is  repealed." 

Admitting  all  this,  what  has  it  to  do  with 
the  situation?  The  statute  of  1917  admit- 
tedly repealed  the  statute  wlilch  provided 
for  the  diversion  of  15  per  cent  of  the  tax 
levy.  Hence  that  diversion  was  to  be  no 
longer  made  by  the  financial  department  of 
the  city  government  If  the  Legislature  of 
1917  had  in  specific  language  discontinued 
the  segregation  of  revenue  to  the  state  sink- 
ing fund  for  the  redemption  of  outstanding 
state  bonds,  would  that  of  Itself  authorize 
the  state  controller  to  transfer  moneys  al- 
ready held  In  such  sinking  fund  to  the  gen- 
eral fund  of  the  state?  The  language  of  the 
proviso  la: 

"That  all  moneys  now  held  in  any  special 
fund  not  herein  provided  for  may  be  transfer- 
red to  the  general  fund  of  the  city." 

What  word,  I  ask,  in  this  proviso  conveys 
the  sense  of  "affirmative  declaration"?  What 
word  in  this  proviso  points  spedflcally  to 
the  fund  in  question?  Shall  we  read  some- 
thing into  this  statute  not  specifically  found 
there?  My  understanding  was  that  we  were 
called  upon  to  construe  a  statute,  not  to 
legislate. 

The  acts  of  the  respondents  in  their  offidnl 
capacity  as  city  auditor  and  city  treasurer 
In  segregating  15  per  cent  of  the  tax  collect- 
ed pursuant  to  the  1915  statute  was  not  one 
involving  discretion  on  their  part,  but  rather 
was  it  expressly  commanded  by  law.  The 
creation  of  the  fund  was  mandatory,  and  was 
directed  for  a  given  and  specific  purpose. 
That  purpose  was  of  a  public  nature,  one  in 
which  the  entire  state  was  interested.  It 
was  a  purpose  growing  out  of  a  prescribed 
and  long-continued  policy.  This  policy  was 
made  more  emphatic  by  the  acts  of  the  Leg- 
islature of  1917.  The  purpose  for  which  this 
special  fund  bad  been  created  has  never  been 
accomplished.  No  other  means  of  accom- 
plishing this  purpose  has  been  expressly  pro- 
vided. These  are  the  salient  facts  which 
refute  the  idea  that  the  Legislature  of  1917 
Intended  to  dissipate  this  fund.  The  con- 
struction of  the  sewage  disposal  plant  was 
not  a  matter  in  which  the  <dty  alone  was 
Interested.  The  state,  by  whose  repeated 
mandate  the  pollution  of  the  river  was  de- 
clared obnoxious,  was  an  interested  party. 
The  state  had  directed  the  segregation  of 
this  money  into  a  special  fund  to  t>e  devoted 
to  the  eradication  of  the  evlL  It  would 
seem  to  re<iuire  more  tiian  a  mere  omission 
of  the  mention  of  this  fund  in  the  statute  of 
1917  to  induce  the  conclusion  that  the  Leg- 
islature intended  the  fund  to  be  devoted  to 
another  purpose.    This  is  espedally  true  in 
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view  of  the  failure  of  the  Legislature  of  1917 
to  make  even  the  slightest  menticn  of  this 
special  fund.  The  state,  and  not  the  dty, 
created  this  fund.  The  state,  and  not  the 
dty,  declared  the  object  to  which  it  should 
be  devoted.  The  state  is  a  party  interested 
In  this  fund  so  long  as  the  object  is  unaccom- 
plished. This  being  true,  it  would,  in  view 
of  the  policy  of  the  state,  seem  to  require 
more  than  mere  words  of  indirection  to  war- 
rant  a  contusion  which  would  BiUthorij»  the 
application  of  this  fund  to  another  purpose. 

In  the  concurring  opinion  of  lir.  Justice 
COLEMAN  I  find  the  query: 

"In  other  words,  if,  notwithstanding  the  pol- 
i^  of  the  state  as  to  preventine  the  pollution 
of  the  public  streams,  the  Lenslature  repealed 
the  provision  in  the  act  of  1915  providing  for 
the  creation  of  the  fund  for  tho  construction  of 
the  sewage  disposal  plant,  why  should  that  txn- 
eral  policy  enter  into  consideration  in  determin- 
ing the  force  and  effect  of  the  portion  of  the 
amendatory  act  of  1917  which  empowers  the 
city  to  transfer  the  special  fund  to  the  general 
fund?' 

It  is  evident,  from  a  reading  of  both  the 
prevailing  and  concurring  opinions,  that  my 
learned  Associates  fail  to  distinguish  be- 
tween that  principle  of  law  which  holds  stat- 
utory provisions  to  be  in  pari  materia  and 
that  cardinal  principle,  elementary  in  stat^ 
utory  construction,  which  requires  a  court 
in  its  attempt  to  arrive  at  the  intention  of 
the  Legislature  to  look  to  contemporaneous 
acts.  It  is  not  a  question  here  as  to  whether 
the  statutes  relative  to  stream  pollution  and 
that  relative  to  the  creation  or  elimination 
of  this  particular  fund  are  in  pari  materia. 
We  are  construing  a  statute,  and  we  have  a 
right  and  it  is  our  duty  to  perform  this  Judi- 
cial act  guided  by  cardinal  rules  and  prin- 
ciples laid  down  by  test-writers  and  author- 
ities applicable  to  the  question.  The  lan- 
guage of  the  proviso  in  the  statute  under 
consideration  has  been  treated  in  both  the 
prevailing  and  concurring  opinions  as  though 
it  were  spedflc,  direct,  positive,  when,  as  a 
matter  of  fact,  the  most  that  is  contended 
for  it  by  the  brief  and  argument  of  most  able 
counsel  is  that  it  Is  inferential,  implicative. 

The  writ  should  have  been  denied. 


WRB3f  et  aL  v.  DIXON.    (No.  2259.) 
(Supreme  Court  of  Nevada.    July  6,  1917.) 

1.  CocsTB      «S3396(6)— Fedebal      Supbeiix 
CouBT— ReviKw  OF  State  Ooubt— Fedebal 
Question. 
To  suggest  or  set  up  a  federal  question  for 

the  first  time  in  a  petition  for  rehearing  in  the 

highest  court  of  the  state  is  not  in  time. 

i.  COT7BTS  €=>397— Review  bt  Fbdebai.  Sc- 

FBEME  OOUBIV-FEDEBAI.  QOESTION. 

In  an  action  to  quiet  title  to  a  mining  daim 
and  mill  site  claimed  under  a  United  States  pat- 
ent duly  recorded,  where  the  agreed  statement  of 
facts  asserted  defendant's  adverse  possession  un- 
der a  certificate  of  tax  sale,  and  precluded  the 
idea  of  plaintiCs  poasession,  the  court's  asser- 


tion that  plaindif  had  never  taken  possession 
was  within  the  record,  especially  where  the 
Judgment  for  defendant  did  not  turn  uvoa  sach 
assertion,  and  a  petition  for  a  writ  of  error  to 
the  United  States  Supreme  Court  on  the  ground 
that  the  court's  opinion  raised  a  federal  qnes- 
tion  would  be  denied. 

Appeal  from  District  Court,  Eureka  Coun- 
ty; Peter  Breen,  Judga 
\   Petition  for  writ  of  error  to  United  States 
Supreme  Court    Petition  denied. 

For  former  opinion,  see  161  Pac.  722. 

Sweoiey  &  Morehouse,  of  Reno,  for  ap- 
pellants. Henderson  &  Calne  and  B.  Carey 
Van  Fleet,  all  of  Elko,  for  respondent 

McOARRAN,  O.  J.  mie  earnestness  with 
which  this  petition  for  writ  of  error  was 
presented  has  caused  me  to  give  it  more  than 
usual  attrition.  Especially  is  this  true  in 
view  of  thci  fact  that  a  similar  application 
may  be  made  to  any  of  the  Justices  of  the 
Supreme  Court  of  the  United  States. 

[1,2]  It  must  be  understood  that  lu  t)ie 
first  instance  no  federal  question  or  matter 
of  which  the  federal  court  would  take  cog- 
nizance was  presented  to  this  tribunal.  It 
was  only  on  petition  for  rehearing  that  a 
federal  question  was  suggested.  The  Su- 
preme Court  of  the  United  States  has  on  a 
number  of  occasions  laid  down  the  rule  that 
to  suggest  or  set  up  a  federal  question  for 
the  first  time  in  a  petition  for  rehearing  in 
the  highest  court  of  the  state  is  not  in  time. 
Encycl(H>edia  of  United  States  Supreme  Court 
Reports,  voL  1,  p.  624.  Petitioner  here  con- 
tends that  the  authorities  supporting  the 
text  here  dted  are  not  pertinent  or  binding 
in  the  matter  at  bar,  Inasmuch  as  the  fed- 
eral question  sought  to  be  raised  was  not  in 
existence  until  after  the  filing  of  our  opinlmi 
and  decisicHi.  In  other  words,  petitioner  con- 
tends that  by  Uie  decisi<m  of  this  court  the 
federal  question  was  created. 

This  case  was  tried  In  the  court  below, 
and  came  to  this  court  upon  an  agreed  state- 
ment of  facts,  one  phase  of  which  was  that 
defendant  respondent  here,  held  the  property 
in  question  by  adverse  possession  as  against 
appellants,  and  the  agreed  statement  of  facts 
in  that  respect  sets  forth  as  foUows: 

"That  immediately  after  the  receipt  by  the 
said  Thomas  Dixon  of  the  certificate  of  sale  of 
said  patented  mine  and  mill  site  for  the  nonpay- 
ment of  taxes  for  the  year  1900,  he,  the  said 
Thomas  Dixon,  defendant  herein,  entered  into 
the  possession  of  said  patented  mine  and  mill 
site,  and  has  remained  in  the  actual,  continued, 
open,  notorious,  and  exclusive  possession  there- 
of, daiming  the  same  adversely  to  all  persons, 
since  the  month  of  January,  1910 ;  that  during 
the  years  1910,  1911,  1912,  and  1914  the  county 
assessor  assessed  said  property,  to  wit,  said  pat- 
ented mine  and  mill  site,  to  the  defendant  herein 
in  the  manner  provided  by  law,  and  the  defend- 
ant herein  paid  all  of  the  taxes  so  levied  and  •»• 
sessed  agamst  the  said  property  for  the  years 
1910,  1911,  1912,  and  1914  to  tte  county  treas- 
urer and  ex  officio  tax  receiver  of  Ehireka 
county,  state  of  Nevada." 
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Here  was  im  agreed  statement  of  a  fact, 
the  elements  of  which  were  Intended  to  sup- 
port the  dalm  of  adverse  possession.  This 
btat^ueut  of  fact,  couched  in  the  language  in 
which  we  find  It,  asserting  possession  In  the 
respondent,  Dixon,  precluded  the  Idea  of  pos- 
session In  the  appellant  Mary  Wren,  either 
as  an  Individual  or  in  Iiei>  official  capacity 
as  erecutrlx.  This  statement  was  to  my 
mind  sufficient  to  warrant  the  assertion 
found  In  the  opinion  of  this  court  that  the 
property  in  question  here  had  never  been  tak- 
en possession  of  by  the  executrix.  If  posses- 
sion had  ever  been  taken  of  the  property  by 
the  executrix,  the  record  is  silent,  save  and 
except  that  by  this  statement  of  fact  it  is 
said  that.  If  possession  had  ever  been  taken 
of  the  property  by  the  executrix,  it  was  at  a 
time  so  far  remote  that  the  statute  of  Uml- 
tatloa  had  ran  in  establishment  of  adverse 
I)osse8slon  in  favor  of  the  respondent  Ab- 
sence of  possession  by  the  executrix  was  the 
basis  of  one  of  the  defenses  urged  by  peti- 
tioner. 

The  assertion  of  this  court  to  the  effect 
that  the  executrix  had  never  taken  posses- 
sion of  the  property  was,  as  I  view  it,  but 
minor  and  insignificant ;  however.  It  did  not 
go  beyond  the  record  for  the  fact  asserted. 
The  assertion  of  this  court  in  this  respect 
may,  in  my  judgment,  be  said  to  rest  square- 
ly upon  the  agreed  statement  of  fact  as  to 
the  actual,  continuous,  open,  notorious,  and 
exclusive  possession  of  the  respondent 

It  is  my  conclusion:  First,  that  there  be- 
ing no  federal  question  presented  to  this 
court  in  the  first  Instance,  the  suggestion  of 
such  comes  too  late  on  petition  for  rehearing ; 
secondly,  this  court  In  making  the  assertion 
that  the  property  in  question  had  never  been 
taken  possession  of  by  the  executrix  did  not 
go  outside  the  record,  but,  even  should  it  be 
conceded,  for  argument's  sake,  that  in  making 
this  assertion  this  court  did  find  beyond  the 
record,  the  final  conclusion  and  judgment  of 
the  court  did  not  turn  upon  that  assertion, 
nor  was  the  assertion  a  vital  or  essential 
element  in  arriving  at  the  conclusion  which 
led  to  the  judgment  in  this  case.  In  other 
words,  the  law  as  laid  down  in  the  opinion 
and  decision  warranted  the  conclusion  ar- 
rived at,  regardless  of  the  question  as  to  pos- 
session by  the  executrix. 

Petition  for  a  writ  of  error  Is  denied. 


BIACEWBLL  v.  HARTS  et  aL     (No.  7872.) 

(Supreme  Court  of  Oklnboma.    July  31,  1917. 

Rehearing  Denied  Sept  18,  1917.) 

(BvUahiu  by  the  Court.) 

1.  Indians  «=»16(1)  —  La^nds  —  Rjebidekcb 
— convktanob. 
Until  a  Mississippi  Choctaw  Indian  has,  in 
good  faith,  resided  for  three  years  upon  land 
certified  to  him,  and  made  proof  thereof  as  re- 
gnired '  by  act  of  Coagresa,  approved  July  1, 
1902  (32  Stat.  611,  c.  1362),  commonly  called 


the  "Supplemental  Trea^,"  of  said  continuous 
bona  fide  residence,  no  auenable  interest  is  ac- 
quired by  such  Indian  to  the  lands  certified  to 
him,  and  cannot  legally  convey  the  same. 

2.  Taxation  «=»181  —  Indians  —  Aixoitkd 

liANO. 

Lands  certified  to  a  Mississippi  Choctaw  In- 
dian under  the  act  of  Cong,  of  July  1,  1902, 
commonly  called  the  "Supplemental  Treaty," 
are  not  subject  to  be  taxed  until  after  proof  of 
bona  fide  residence  upon  said  land,  as  required 
by  said  act,  is  made  and  lands  are  alienated  by 
such  allottee  after  the  making  of  such  proof  and 
the  sale  of  said  lands  for  taxes,  prior  to  the 
expiration  of  the  time  euch  lands  are  exempted 
from  taxation,  is  void. 

3.  Lib  Pendens  ®=»24(4)— Bona  Fide  Pub- 
OHASEB— Rboord. 

Where  pending  an  action  for  the  recovery  of 
land  the  defendant  acquires  deeds  from  the  for- 
mer owners  of  said  land,  he  is  put  upon  inquiry 
as  to  the  title  of  the  plaintiff,  and  if  such  in- 
quiry would  disclQso  that  the  plaintiff  had  valid 
prior  unrecorded  deeds  to  the  lands  in  contro- 
versy from  the  defendant's  grantors,  such  un- 
recorded deeds  of  plaintiff's  evidence  a  superior 
title  in  plaintiff  to  the  title  of  the  defendant, 
and  defendant  is  not  an  innocent  purchaser. 

4.  SiTEncnENOT  or  Bvidxncb. 

The  evidence  in  this  case  has  been  carefully 
examined,  and  the  weight  thereof  found  to  be 
clearly  against  the  judgment  rendered,  and 
hoace  such  judgment  must  be  reversed. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Carter  County; 
W.  F.  Freeman,  Judge. 

Action  by  A.  P.  Blackwell  against  H.  B. 
Harts  and  othera  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded, with  instructloiis. 

Hatchett  &  Ferguson,  of  Durant  for  plain- 
tiff In  error.  H.  B.  Harts,  L.  S.  Dolman, 
of  Ardmore,  for  defendants  In  error. 


COLLIER,  a  This  Is  an  action  brousJit 
by  the  plaintiff  in  error,  hereinafter  styled 
plaintiff,  against  defendants  in  error,  here- 
inafter styled  defendants,  to  remove  cloud 
upon  the  titles  to  lands  described  in  the 
petition,  and  to  recover  possession  of  said 
lands. 

On  the  trial  the  plaintiff  testified  as  fol- 
lows: 

"I  was  living  in  Durant,  Bryan  county,  Okl., 
during  the  years  1908,  1909,  (?),  1912,  1913, 
and  1914,  and  am  living  there  now.  I  purchas- 
ed the  lands  in  controversy  from  Oeorge  A. 
Dees  and  Mary  E.  Wood  during  the  year  1908, 
the  date  as  shown  by  the  deeds  being  August 
15,  1908.  I  paid  the  consideration  as  shown  in 
the  deeds.  1  identify  the  deed  executed  by 
George  A.  Dees  as  Plaintiff's  Exhibit  A,  and 
same  is  offered  in  evidence  as  part  of  my  testi- 
mony. After  I  purchased  the  lands  I  rented 
same  to  Mr.  GUI,  who  has  had  charge  of  the 
lands  for  me  since  that  date.  There  was  only  a 
small  part  of  the  lands  in  cultivation.  Most  of 
the  land  was  outside  land.  Mr.  Gill  cultivated 
what  was  in  cultivation,  and  had  a  contract  to 
place  some  more  of  the  land  in  cultivation,  and 
during  the  year  1912  placed  in  cultivation 
enough  to  make  in  all  about  37  acres  in  culti- 
vation, and  during  the  same  year  Mr.  Gill  fenc- 
ed the  150-acre  tract^hich  is  the  land  purchas- 
ed from  George  A.  Dees.    A  part  of  the  100- 
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acre  tract  was  already  in  coltivation  and  had 
been  cultivated  by  Chas.  Marshall,  under  a 
contract  with  Mr.  Gill,  who  acted  as  my  agent. 
I  had  no  notice  whatever  of  the  fact  that  these 
lands  had  been  taxed,  and  had  no  notice  what- 
ever of  the  amount  of  the  taxes  or  that  the 
same  was  to  be  sold  for  taxes  prior  to  the  sale. 
I  was  not  notified  personally  of  the  application 
for  a  tax  deed,  and  I  did  not  know  that  such  ap- 
plication had  been  made.  I  did  talk  with  Mr. 
Harts  about  redeeming  the  land  after  same  had 
been  sold  for  taxes,  and  he  agreed  that  if  I 
would  pay  what  he  had  been  out  and  the  ex- 

genae  of  the  sale,  he  would  convey  what  interest 
e  had  in  the  lands  to  me.  Later  I  offered  to 
pay  him  the  money,  but  at  this  time  he  refused 
to  accept  it,  and  refused  to  convey  me  the  lands. 
When  I  talked  with  him  about  paying  the  taxes 
and  redeeming  the  land  the  tax  deed  had  not 
been  issued,  and  so  far  as  I  knew  no  applica- 
tion had  been  made  for  a  tax  deed.  At  the 
time  I  purchased  these  lands  from  George  A. 
Dees  and  Mary  B.  Wood  the  lands  had  been 
designated  as  their  allotment,  bat  they,  being 
Mississippi  Choctaws,  who  had  not  at  that  time 
completed  their  residence,  had  not  received  their 
patents  to  the  land.  Later  on,  after  the  patents 
had  beea  issued,  I  secured  new  deeds  from  each 
of  them.  The  deed  from  George  A.  Dees  is 
identified  as  Plaintiff's  Exhibit  C,  and  is  here- 
with introduced  in  evidence  as  part  of  my  testi- 
mony. The  deed  from  Mary  B.  Wood  and  hus- 
band W.  0.  Wood  is  identified  as  Plaintiff's 
Exhibit  D  an4  is  herewith  introduced  as  part 
of  my  testimony.  These  last  deeds  were  taken 
by  me  after  the  grantors  George  A.  Decs  and 
Mary  B.  Wood  had  proven  up  uicir  continuous 
residence.  There  was  a  small  additional  con- 
sideration paid.  I  do  not  remember  the  exact 
amount.  When  I  talked  with  him  about  paying 
the  taxes  and  redeeming  the  land,  the  tax  deed 
had  already  been  issued  and  recorded.  I  made 
no  actual  tender  of  the  money.  I  told  him  I 
would  pay  him  what  he  had  been  out,  but  made 
no  further  tender.  I  took  the  last  deeds  dated 
in  1911,  after  the  grantors,  Geo.  A.  Dees  and 
Mary  B.  Wood,  had  proven  up  their  three  years' 
continuous  residence.  I  took  these  deeds  to  cor- 
rect any  defect  that  might  exist  because  of  the 
fact  that  the  first  deeds  were  taken  before  they 
had  proved  their  three  years'  residence.  There 
was  only  a  small  consideration  paid  by  me  for 
these  last  deeds;  they  having  been  executed  pri- 
marily for  the  consideration  paid  when  tJie  first 
deeds  were  executed." 

A  Mr.  GUI,  vritness  for  plaintlfT,  testifies 
as  follows: 

"My  name  is  Gill.  I  live  west  of  Ardmore  In 
Carter  county,  Okl.,  near  the  lands  in  contro- 
versy. I  looked,  after  these  lands  for  Mr. 
Blackwell  after  he  purchased  same  in  the  year 
1908.  I  rented  the  part  in  cultivation  to  Mr. 
Marshall  for  Mr.  Blackwell  to  place  a  part  of 
same  in  cultivation,  and  also  fenced  a  part  of 
the  land.  During  the  year  1912  I  fenced,  or 
bad  fenced,  the  150-acre  tract;  the  land  culti- 
vated by  Mr.  Marshall  being  the  100-acre  tract 
I  received  rents  from  the  land,  but  do  not  know 
just  what  tho  amount  was.  Mr.  Blackwell  own- 
ed other  land  adjoining  the  land  in  controversy. 
I  had  charge  of  his  other  lands  as  well  as  the 
land  in  controversy.  The  27  acres  of  land  that 
I  placed  in  cultivation  mentioned  by  Mr.  Black- 
well  in  his  testimony  was  largely  on  the  other 
land,  and  not  on  the  land  in  controversy.  I  am 
not  sure  that  any  of  the  field  in  cultivation  was 
on  the  land  in  controversy,  as  I  have  not  meas- 
ured it  and  do  not  know  exactly  where  the  lines 
run.  I  received  notice  from  defendant  H,  B. 
Harts  that  he  (H.  B.  Harts)  claimed  the  land 
under  a  tax  deed.  I  received  this  notice  at  the 
time  I  was  attempting  to  fence  the  land.  At 
this  time  the  land  was  not  fenced  and  outside 
tand." 


The  defendant  in  his  own  behalf  testified 
as  follows: 

"My  name  is  H.  B.  Harts.  I  live  at  Ardmore, 
Carter  county,  Okl.  I  am  an  attorney  at  law. 
I  purchased  the  lands  in  controversy  when  they 
were  offered  for  sale  for  taxes,  and  paid  the 
amount  of  taxes  required,  as  is  shown  by  tax  re- 
ceipts and  certificate  of  purchase.  I  have  since 
paid  the  taxes  orf  said  lands  from  year  to  year 
as  same  has  been  assessed.  After  having  pur- 
chased the  land  I  went  out  to  where  it  was  lo- 
cated, and  did  not  find  any  one  in  possession, 
and  I  went  upon  the  land  and  posted  signs  of- 
fering same  for  sale  or  rent,  and  attached  my 
name  to  the  si^n.  It  was  after  I  had  posted 
these  signs  during  the  year  1912  that  Mr.  Gill 
attempted  to  fence  the  150-acro  tract.  I  gave  him 
notice  that  the  land  belonged  to  me  and  tdd 
him  that  I  did  not  want  hun  to  fence  it  The 
fence  was  later  completed  and  repaired  by  F. 
C.  Sullivan,  with  whom  I  had  made  a  rental 
contract  I  now  introduce  in  evidence,  as  De- 
fendants' Exhibit  1,  the  rental  contract  between 
myself  and  Mr.  Sullivan,  and  make  same  a  part 
of  my  testimony.  I  also  made  a  rental  contract 
with  Chas.  Marshall  for  the  100-acre  tract,  be- 
ing Mary  E.  Wood's  land,  under  date  of  August 
28,  1912,  and  said  contract  is  given  in  evidence 
herewith  and  marked  'Defendant's  Exhibit  2.' 
I  collected  a  small  rental  from  said  lands  from 
the  said  parties.  I  have  been  in  possession  of 
the  lands  under  tenants  since  that  time.  None 
of  the  land,  to  the  best  of  my  knowledge,  was 
in  cultivation  at  the  time  I  made  the  contract 
with  the  two  tenants  Sullivan,  and  Mr.  Mar- 
shall put  in  part  of  the  land  after  I  had  made 
the  contract  with  him.  I  had  a  conversation 
with  Mr.  Blackwell  subsequent  to  my  purchas- 
ing the  land  in  1912  at  the  tax  sale,  and  he  stat- 
ed that  be  had  taken  no  deeds  to  this  land  sub- 
sequent to  the  first  deeds  he  secured  in  1906. 
Later  I  went  to  the  allottees  George  A.  Dees 
and  Mary  B.  Wood,  and  secured  from  them  quit- 
claim deeds  to  this  land,  which  I  give  as  part 
of  my  evidence  marked  'Defendant's  Exhibit 
3,'  being  quitclaim  deed  from  Mary  E.  Wood 
and  W.  O.  Wood  her  husband,  dated  February 
25,  1914.  These  deeds  each  recite  a  considera- 
tion of  fl  and  other  good  and  valuable  consid- 
eration. I  do  not  remember  the  exact  amount 
I  paid,  but  I  think  it  was  $5  or  $10  to  each  of 
these  parties.  At  the  time  I  took  these  quit- 
claim deeds  I  did  not  know  that  Mr.  Blackwell 
had  his  deeds  executed  in  1911.  They  bad  not 
been  recorded,  and  I  had  no  knowledge  that  he 
had  any  such  deeds.  I  talked  with  A.  P.  Black- 
well,  the  plaintiff,  after  the  tax  deeds  had  been 
executed  and  recorded  in  1912;  in  that  conver- 
sation Blackwell  stated  to  me  that  he  was  not 
satisfied  with  his  title,  and  in  some  instances 
he  had  taken  new  deeds  to  perfect  the  same,  bnt 
that  he  had  not  taken  new  deeds  to  the  land  in 
controversy.  I  also  talked  with  Mary  E.  Wood 
and  her  husband  at  the  time  the  quitclaim  deeds 
that  I  have  introduced  in  evidence  were  execut- 
ed, and  they  stated  to  me  that  no  new  deeds  had 
been  executed  by  them  to  A.  P.  Blackwell,  and 
I  had  no  notice  that  the  deeds  that  I  have  in- 
troduced in  evidence  were  executed,  and  they 
stated  to  mo  that  no  new  deeds  had  been  execut- 
ed by  them  to  A,  P.  Blackwell,  and  I  had  no  no- 
tice that  the  deeds  introduced  by  the  plaintiff 
and  dated  in  1911  had  ever  been  executed  until 
they  were  offered  in  evidence.  I  paid  more  than 
$5  or  $10  for  the  quitclaim  deed.  My  best  rec- 
ollection is  that  I  paid  between  $25  and  $50  for 
each  deed." 

The  case  was  tried  to  the  conrt,  and  it  was 
found  by  the  conrt  that  the  defendant  is  the 
legal  owner  In  the  possession  of  the  lands 
described  in  the  petition,  and  his  title  Is 
valid,  perfect,  and  superior  to  any  rights  or 
interests  claimed  by  the  pialntlff,  that  plain- 
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tiff  bad  no  right,  title,  claim,  or  Interests  to 
the  said  premises,  and  judgment  was  ren- 
dered accordingly.  Plaintiff  timely  moved 
for  a  new  trial,  which  was  orerrnled,  except- 
ed to,  and  error  brought  to  this  court 

[11  The  title  of  said  NDssissippi  Choetaw 
Indians  is  baaed  upon  the  act  of  Congress  of 
July  1,  1902,  commonly  called  the  "Supple- 
mental Treaty,"  parts  of  which  reafl  as  fol- 
lows: 

"Sec.  41.  All  persons  duly  identified  by  the 
Commission  to  the  F^ve  Civilized  Tribes  under 
the  provisions  of  section  21,  of  the  act  of  Con- 
gress approved  June  28,  1898  (30  Stats.  405), 
as  Mississippi  Choctaws  entitled  to  benefits  un- 
der article  14  of  the  treaty  between  the  United 
States  and  the  Choctaw  Nation  concluded  Sept. 
27,  1830,  may,  at  ai^  time  within  six  months 
after  the  date  of  their  identification  as  Missis- 
sippi Choctaws  by  the  said  Commission,  make 
bona  fide  settlement  within  the  Choctaw-Chick- 
asaw country,  and  upon  proof  of  such  settlement 
to  such  Commission  within  one  year  after  the 
date  of  their  said  identification  as  Mississippi 
Choctaws  shall  be  enrolled  by  such  Commission 
as  Mississippi  Choctaws  entitled  to  allotment  as 
herein  provided  for  citizens  of  the  tribes,  sub- 
ject to  the  special  provisions  herein  provided  as 
to  Mississippi  Choctaws,  and  said  enrollment 
shall  be  final  when  approved  by  the  Secretary 
of  the  Interior.  The  application  of  no  person 
for  identification  as  a  Mississippi  Choctaw  shall 
he  received  by  said  Commission  after  six  months 
subsequent  to  the  date  of  the  final  ratification 
of  this  agreement  and  in  the  disposition  of  such 
applications  in  full-blood  Mississippi  Choctaw 
Indians  and  the  descendants  of  any  Mississippi 
Choctaw  Indians  whether  of  full  or  mixed  blood 
who  received  a  patent  to  land  under  the  said 
fourteenth  article  of  the  said  treaty  of  1830 
who  had  not  moved  to  and  made  bona  fide  settle- 
ment in  the  Choctaw-Chickasaw  country  prior 
to  June  28,  1898,  shall  be  deemed  to  be  Missis- 
sippi Choctaws,  entitled  to  benefits  under  arti- 
cle 14  of  the  said  treaty  of  Sept.  27,  1830,  and 
to  identification  as  such  by  said  Commission, 
but  this  direction  or  provision  shall  be  deemed 
to  be  invoked  by  or  operate  to  the  advantage  of 
any  applicant  who  is  not  a  Mississippi  Choctaw 
of  the  foil  blood,  or  who  is  not  the  descendant 
of  a  Mississippi  Choctaw  who  received  a  patent 
to  land  under  said  treaty,  or  who  is  otherwise 
baired  from  the  right  of  citisenahip  in  the  Choc- 
taw Nation,  all  of  said  Mississippi  Choctaws  so 
enrolled  by  said  Commission  shall  be  npon  a  sep- 
arate roll. 

"Sec.  42.  When  any  such  Mississippi  Choctaw 
shall  have  in  good  faith  continuously  resided 
upon  the  lands  of  the  Choctaw  and  Chickasaw 
Nations  for  a  period  of  three  years,  including 
his  residence  thereon  before  and  after  such  en- 
rollment, he  shall,  upon  due  proof  of  such  con- 
tinuous, bona  fide  residence,  made  in  such  man- 
ner and  before  such  officer  as  may  be  designated 
by  the  Secretary  of  the  Interior,  receive  a  patent 
for  his  allotment,  as  provided  in  the  Atoka 
agreement,  and  he  shall  hold  the  lands  allotted 
to  him  as  provided  in  this  agreement  for  citizens 
of  the  Choctaw  and  Chickasaw  Nations. 

"Sec.  43.  Applications  for  enrollment  as  Mis- 
sissippi Choctaws,  and  applications  to  have  land 
set  apart  to  them  as  such,  must  be  made  person- 
aHy  before  the  Commission  to  the  Five  Civilized 
bribes.  Fathers  may  apply  for  their  minor  chil- 
dren ;  and,  if  the  fauer  be  dead,  the  mother  may 
apply;  husbands  may  apply  for  wives.  Ap- 
plications for  orphans,  insane  persons,  and  per- 
sons of  unsound  mind  may  be  made  by  duly  ap- 
pointed guardian  or  curator,  and  for  aged  and 
mfinn  persons  and  prisoners  by  agents  duly  au- 
tbori^ied  thereunto  by  power  of  attorney,  in  tb^ 
discretion  of  said  Commission. 

"See.  44.  If  within  four  years  after  such  en- 


rollment any  such  Mississippi  Choctaw,  or  Bis 
heirs  or  representatives  if  he  be  dead,  fails  to 
make  proof  of  such  continuous  bona  fide  resi- 
dence for  the  period  so  prescribed,  or  up  to  the 
time  of  the  death  of  such  Mississippi  Choctaw, 
in  case  of  his  death  after  enrollment,  he,  and  his 
heirs  and  representatives  if  he  be  dead,  shall  be 
deemed  to  have  acquired  no  interest  in  the  lands 
set  apart  to  him,  and  the  same  shall  be  sold  at 
public  auction  for  cash,  under  rules  and  regula- 
tions prescribed  by  the  Secretary  of  the  Interior, 
and  the  proceeds  paid  into  the  treasurer  of  the 
United  States  to  the  credit  of  the  Choctaw  and 
Chickasaw  Tribes,  and  distributed  [as]  per  can- 
ita  with  other  funds  of  the  tribes.  Such  lanas 
shall  not  be  sold  for  less  than  their  appraised 
value.  Upon  payment  of  the  full  purchase  price 
patent  shall  issue  to  the  purchaser." 

It,  therefore,  plainly  appears  that  a  con- 
dition precedent  to  a  right  to  a  l^al  aliena- 
tion of  said  lands  was  the  fact  of  prior 
residenoe  of  said  Mississippi  Choctaw  Indi- 
ans in  the  Choctaw-Chickasaw  country,  and 
it  being  undisputed  that,  the  deeds  first  ex- 
ecuted to  the  plaintiff  having  been  executed 
prior  to  the  expiration  of  the  three  years  of 
actual  residence  required  by  said  act  of  Con- 
gress, the  safd  de«ls  conveyed  no  title  to 
said  plaintiff,  as  is  held  in  the  case  of  Crlner 
V.  Farve  et  al.,  44  Okl.  618,  146  Pat  10,  In 
the  well-considered  case  by  Commissiooer 
Slttenhouse. 

[2]  The  lands  having  been  sold  for  the  tax- 
es of  1909,  prior  to  the  expiration  of  the 
three  years'  residence  by  the  said  Mississippi 
Choctaws,  who  at  the  time  only  had  a  coa- 
dltlonal  right  to  said  lands,  and  which  said 
lands  were  in  fact  still  a  part  of  the  Choctaw- 
Chickasaw  Tribal  Lands,  were  not  subject  to 
taxation,  and  the  deeds  executed  under  said 
tax  sale  are  abeoluteiy  Told,  and  conveyed 
no  title  upon  the  defendant,  as  under  the  un- 
broken Uue  of  decisions  of  this  court  and  the 
Supreme  Court  of  the  United  States,  the 
lands  in  controversy  were  not  subject  to  tax- 
ation at  the  time  assessed,  and  for  which  said 
tax  the  same  was  sold,  and  it  is  entirely  un- 
necessary to  consider  the  contention  of  the 
plaintiff  as  to  the  Irregularities  In  the  tax 
sale. 

[3]  The  deeds  subsequently  executed  by  the 
said  Mississippi  Choctaws  to  the  plaintiff 
were  not  recorded,  and  therefore  we  think 
that  the  pivotal  question  In  this  case  is 
whether  or  not  the  defendant  by  the  quit- 
claim deeds  secured  from  the  said  Mississippi 
Choctaw  Indians  acqnired  a  superior  title 
to  the  title  secured  by  the  plaintiffs  by  the 
said  quitclaim  deed  secured  from  saM  Mis- 
sissippi Choctaw  Indians  after  they  had  re- 
ceived patents  for  said  land.  The  said  deeds 
of  the  plaintiff  executed  after  the  said  Mis- 
sissippi Choctaws  had  secured  the  patents  to 
said  lan'ds  not  having  been  recorded,  a  ma- 
terial question  that  presents  itself  is,  Was 
the  plaintiff  in  possesstoo,  either  In  person  or 
by  his  agent,  of  the  said  lands  at  the  time 
the  quitclaim  deeds  were  executed  by  said 
Misslsslpid  Choctaw  Indians  to  the  defend- 
ant? If  the  plaintiff  was  In  possession  «C 
the  lands  at  the  time  of  the  ezecutloa  of 
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said  deed,'tb«n  It  was  the  defendant's  duty 
to  have  maae  InqtUry  as  to  the  title  under 
which  the  plalntUt  held  title  to  said  lands, 
and  tailing  In  this,  mnst  be  regarded  as  hav- 
ing notice  of  said  deeds  acquired  by  plaintiff 
after  said  Mississippi  Choctaw  Indians  had 
secured  imtents  to  said  land.  In  short,  the 
evidence  is  in  irreconcilable  CMifllct  upon 
the  question  of  possession.  If  possession  of 
the  lan'd  in  controversy  was  the  only  ground 
to  require  the  defendant  to  make  inquiry  as 
to  th©  title  of  the  plaintiff,  we  think  that  the 
Judgment  of  the  trial  court  should  be  sus- 
tained. 

Under  the  deed  acquired  by  plaintiff  from 
the  said  Mississippi  Choctaw  Indians,  subse- 
quent to  proof  by  them  of  their  bona  fide 
residence  upon  said  lands  and  Issue  of  the 
patent  to  them,  and  subsequent  to  the  act 
of  Congress  of  May  27,  1908  (35  Stat  312, 
c  199),  the  plaintiff  acquired  tlUe  by  said 
after-acquired  deeds  regardless  of  the  inad- 
equacy of  the  consideration  paid  for  said 
lands  In  absence  of  fraud  or  duress  In  se- 
curing said  lands.  In  Henley  v.  Davis  et  al., 
156  Pac.  337,  It  is  held : 

"A  Creek  freedman  citizen  who,  subsequent  to 
the  taking  effect  of  the  act  of  Confess  of  May 
27,  1908,  while  a  minor,  by  deed  void  under  the 
provisions  of  said  act,  attempted  to  convey  her 
allotted  lands,  may  upon  arriving  at  majority 
convey  said  lands  to  the  grantee  named,  in  i>er 
former  void  deed.  Such  latter  conveyance,  made 
when  she  is  an  adult,  if  regularly  and  voluntarily 
.executed  and  without  fraud  or  duress,  is  valid 
and  binding  upon  her.  Generally  mere  inade- 
quacy of  consideration,  in  the  absence  of  fraud 
or  duress,  is  not  sufficient  ground  to  void  a  deed 
yoluntarily  and  regularly  executed." 

See,  also,  Bell  v.  Mills  et  al.,  168  Pac  1172. 
and  Welch  v.  Bails,  163  Pac.  321. 

It  consequently  follows  that  the  pivotal 
qtestion  Involved  in  this  case  is.  Did  the  de- 
fendant have  notice  of  the  existence  of  the 
deeds  of  the  plaintiff  acquired  after  the  pat- 
ents had  Issued  to  said  Mississippi  Choc- 
taw Indians,  or  did  such  facts  exist  as  to  put 
upon  inquiry  which,  if  followed  up,  would 
have  given  him  such  information. 

The  petition  In  this  case  was  filed  In  the 
district  court  of  Carter  county  on  February 
12,  1914,  and  the  deeds  acquired  from  said 
Mississippi  Choctaw  Indians  by  the  defend- 
ant were  executed  respectively  February 
23,  1914,  and  February  25,  1914 ;  said  deeds 
being  executed  after  the  Institution  of 
this-  action  whidi  material  fact  is  not  re- 
ferred to  in  the  briefs  of  either  party  and 
probably  was  not  called  to  the  attention  of 
the  trial  court  That  these  deeds  were  ex- 
ecuted after  the  commencement  of  this  action 
in  our  opinion,  and  we  so  hold.  Is  the  turn- 
ing point  in  this  case. 

The  petition  in  this  case  avers  that  the 
plaintiff  owns  the  lands  in  controversy,  and, 
the  defendant  having  acquired  the  deeds 
from  the  said  Mississippi  Choctaw  Indians, 
after  the  institution  of  this  suit,  he  was  put 
npoB  inquiry  as  to  the  title,  under  wlilcb 


the  plaintiff  claimed  to  ovni  the  said  lands, 
and,  had  such  Inquiry  t)een  properly  pursued, 
the  defendant  would  have  been  Informed 
that  the  plaintiff  had  perfect  title  to  said 
lands,  and  hence  have  had  constructive  notice 
at  the  time  he  secured  the  said  quitclaim 
deeds  of  the  tlUe  of  plaintiff  and  will  be  con- 
sidered a  purchaser  with  notice,  and  by  said 
quitclaim  deeds  not  to  have  acquired  any 
interest  in  the  lands  In  controversy  as  against 
the  plaintiff: 

"Pendency  .of  the  action  is  notice  of  every  fact 
contained  in  the  pleadings  which  is  pertinent 
to  the  issue,  •  •  *  and  also  such  other  facts 
as  those  facts  necessarily  put  him  upon  inquiry 
for,  and  as  such  inquiry,  pursued  with  ordinary 
diligence  and  pruaence,  would  bring  to  liis 
knowledge."    25  Cyc.  1478. 

In  Ray  v.  Roe,  2  Blackf.  (Ind.)  258,  18  Am. 
Dec.  1S9,  it  Is  held: 

"Pendency  of  an  acticm  is  constructive  notice 
of  the  matter  involved  in  the  suit,  and  a  pur- 
chaser of  the  property  which  is  the  immediate 
object  of  the  pendlnj;  action  will  be  affected  by 
it  as  a  purchaser  with  notice." 

In  Center  v.  P.  &  U.  Bank  et  aL,  22  Ala. 
743,  It  Is  held: 

"If  a  subsequent  purchaser  is  put  in  posses- 
sion of  such  facts  concerning  the  title  of  the 
vendor  as  would  cause  a  prudent  man  to  make 
further  inquiry  before  completing  his  purchase, 
he  cannot  invoke  the  statutes  of  registration 
against  a  prior  bona  fide  purchaser  for  valuable 
consideration,  but  is  chargeable  with  the  notice 
required  by  lie  statute,  and  entitled  to  no  pro- 
tection. •  •  •  Lis  pendens,  which  in  a  chan- 
cery suit  begins  with  the  filing  of  the  bill  and 
service  of  subpoena,  ■  and  continues  until  the 
final  orders  are  taken  in  the  case,  is  notice  of 
every  fact  contained  in  the  pleadings  which  is 
pertinent  to  the  issue,  and  of  the  contents  of 
exhibits  to  the  bill  which  are  produced  and 
proved." 

In  Thomas  H.  Allen  v.  William  P.  Poole 
and  Wife,  54  Miss.  323,  it  is  held: 

"One  who  buys  an  estate  pending  a  suit  involv- 
ing a  qnestion  of  title  thereto  will  be  considered 
a  purchaser  with  notice,  although  no  party  to  the 
suit  Lis  pendens  is  notice  of  every  fact  aver- 
red in  the  pleadings,  pertinent  to  the  matter  in 
issue  or  the  relief  sought,  and  of  the  contents 
of  the  exhibits  filed  and  proved." 

The  contention  of  the  plaintiff  that  at  the 
time  plaintiff  received  his  first  deeds  to  said 
land  said  Mississippi  Choctaw  Indians  had 
an  equity  In  said  lands  which  passed  to 
plaintiff,  and  that  said  Mississippi  Choctaws 
having  upon  receipt  of  the  patents  for  said 
lands  acquired  perfect  title  to  said  lands, 
such  perfect  title  Inured  to  plaintiff  Is  based 
upon  the  wrong  premise  "that  said  Missis- 
sippi Choctaw  Indians  had  an  equity  In  said 
lands  at  the  time  of  the  execution  of  said 
deeds,"  and  is  untenable. 

"To  permit  an  Indian  deed  void  when  made 
to  operate  as  a  conveyance  of  title  to  lands  8ul>- 
sequently  allotted  would  l>e  to  disregard  the  ex- 
press language  of  the  statute  and  defeat  the  pro- 
tective" purpose  for  which  the  law  was  passed. 
Starr  v.  Long  Jim,  227  U.  S.  624,  33  Sup.  Ct 
358,  67  L.  Ed.  675 ;  Franltlin  v.  Lynch  et  al., 
233  U.  S.  260,  34  Sup.  Ct  605,  56  U  Ed.  954. 

This  being  an  equity  case  w^  have  care- 
fully considered  the  evidence,  and  find  that 
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the  welfeht  thereof  Is  dearly  against  the  Judg- 
ment rendered. 

This  canse  Is  reversed  and  remanded,  with 
Instructions  to  the  trial  court  to  render  a 
Judgment  In  accord  with  the  Tlews  expressed 
In  this  opinion. 

PER  CURIAM.    Adopted  In  whole. 


BliAKB  «t  aL  T.  BAKER,  Coonty  Treasurer, 

et  al.    (No.  8004.) 

(Supreme  Court  of  Oklahoma.     July  24,  1917. 

Rehearing  Denied  Sept.  18,  1917.) 

(Syllabut  iy  tho  Court.)  . 

1.  JUDOKKNT  <S=>341,  842(3)— Yacatiom— Mo- 
tion—TniB. 

Courts  of  general  common-law  Jurisdiction 
have  control  of  all  Judgments,  decrees,  or  other 
orders,  however  conclusive  in  their  character 
during  the  term  at  which  they  are  rendered,  and 
may  set  aside,  vacate,  and  modify  them  during 
said  term,  and  a  motion  invoking  this  inherent 
equitable  power  filed  during  the  term  at  which 
judgments,  decrees,  or  other  orders  are  made  in- 
Tests  such  court  with  full  power  to  act  at  a 
subsequent  term,  and  the  action  of  the  court  In 
the  premises  at  such  subsequent  term  has  the 
same  legal  effect  as  if  such  rulings  had  been 
made  at  the  term  at  which  the  motion  was  filed. 

2.  JunoMEKT  «=»344— Vacation— GaotJNDB. 

Action  of  trial  court  in  setting  aside  certain 
orders  and  judgments  on  application  filed  at 
same  term  they  wero  made  and  entered  examin- 
ed and  approved. 

Cororalssloners'  Opinion,  Division  No.  2. 
Eirror  from  District  Court,  Oklahoma  Coun- 
ty ;   John  W.  Hayson,  Judge. 

Suit  tor  Injunction  by  C.  B.  Blake  and 
Others  against  Greorge  Baker,  as  County 
Treasurer  of  Oklahoma  County,  and  others; 
O.  F.  Murray,  Intervener.  Judgment  for 
plalntUTs,  and  from  an  order  vacating  and 
setting  aside  the  Judgment  as  to  part  of  the 
plaintiffs,  they  bring  error.    Alflrmed. 

E.  R  Blake,  Shirk  ft  Danner,  and  Loyal 
J.  Miller,  all  of  Oklahoma  City,  for  plaln- 
tUTs In  error.  John  Embry,  of  Oklahoma 
Olty,  for  defendants  In  error. 

WEST.  C.  This  is  an  appeal  from  the  ac- 
tion of  the  district  court  of  Oklahoma  coun- 
ty vacating  and  setting  aside  Judgment  ren- 
dered in  said  cause  on  the  27tb  day  of  Jan- 
nary,  1915.  Plaintiffs  in  error,  plaintiffs  be- 
low. Instituted  suit  against  defendants  ip 
error,  defendants  below,  to  restrain  the  col- 
lection of  certain  taxes  assessed  against 
certain  property  described  In  their  petition 
for  the  years  1910,  1911,  1912,  1913.  To  pe- 
tition filed  by  plaintiff  the  defendant  by  the 
county  attorney  filed  a  demurrer  alleging 
general  and  special  grounds  therefor.  The 
court  overruled  said  demurrer,  and  there- 
upon defendant  elected  to  stand  thereon, 
and  Judgment  was  rendered  In  favor  of 
plaintiffs.  Some  days  later,  and  during  the 
same  term  of  the  court,  defendants  filed  mo- 
tion to  set  aside  said  Judgment,  which  was 
by  the  court  at  the  next  term  thereof  sus- 
tainM  as  to  certain  of  the  plaintiffs  and 


overruled  as  to  others;  and  this  action  of 
the  court  is  brought  here  for  review.  For 
convenience  the  parties  will  be  designated 
here  as  they  were  below. 

It  is  contended  by  plaintiffs  that,  not- 
withstanding the  action  of  the  court  in  va- 
cating its  Judgment  was  upon  motion  filed 
at  the  same  term  of  court  at  which  the  Judg- 
ment was  entered,  the  court  was  without 
authority  and  right  even  in  the  exercise  of 
its  Inherent  equitable  power  to  vacate  its 
Judgment. 

In  cas*  of  Barnes  et  al.  v.  Bruce  et  al., 
165  Pac.  406,  the  first  and  second  paragraphs 
of  the  syllabus  are  as  follows: 

"Judgment— Opening  or  Vacating— Diicretion 
of  Court  During  Term.— for  the  purpose  of  ad- 
ministering justice,  the  district  court  has  very 
wide  and  extended  discretion  in  opening  Jindg- 
ments  and  in  setting  aside,  vacating,  or  modify- 
ing proceedings  had  before  it,  if  it  does  so  at 
the  same  term  at  which,  the  judgment  or  pro- 
ceedings were  had,  if  all  the  parties  are  present 
in  court,  and  no  advantage  is  taken  of  either 
party. 

"2.  New  Tritil— Denial  of  Motion  for  Veto 
Trial— Vacation  and  Granting  of  Motion.— A 
trial  court,  after  hearing  a  case  and  rendering 
judgment  in  favor  of  one  of  the  parties  and  aft- 
er tho  motion  for  a  new  trial  has  been  filed, 
heard,  and  overruled,  and  extension  of  time 
granted  to  make  and  serve  a  case-made,  at  the 
same  term  at  which  all  such  proceedings  and 
orders  wore  rendered,  may  in  Its  discretion  en- 
tertain a  motion  to  set  aside  its  former  order 
denying  a  new  trial  and  grant  a  new  trial  of 
said  cause." 

The  principal  question  presented  and  de- 
cided in  the  case  supra,  as  stated  in  the' 
body  of  the  opinion,  is  as  follows,  to  wit: 

"The  right  of  the  court  to  entertain  a  motion 
to  set  aside  its  order  overruling  a  motion  for  a 
new  trial,  and  having  granted  an  extension  of 
time  in  which  to  make  and  serve  case-made,  it 
had  no  further  jurisdiction,  and  therefore  no 
right  to  pass  upon  any  judgment  or  order  made 
in  the  case,  although  all  of  the  judgments  and 
orders  and  proceedings  were  had  at  the  same 
term  of  said  district  court." 

In  the  body  of  the  opinion  the  court  dtes 
the  case  of  Georgia  Home  Ins.  Co.  v.  Hal- 
sey,  37  Okl.  678,  133  Pac.  202,  as  f<rtlows: 

"A  court  has  control  of  its  judgments  during 
the  term  at  which  they  are  rendered,  and  may 
set  them  aside  of  its  own  motion,  if  they  are 
erroneous" 

— and  dtlng  the  case  of  Shallenberger  v. 
Braidy,  37  Okl.  440,  131  Pac.  1096,  quoting 
the  following  language: 

"The  judgment  was  set  aside  at  the  same  term 
at  which  it  was  rendered.  A  court  has  control 
of  its  proceedings  during  the  term  and  may  set 
aside  a  judgment  upon  motion  or  upon  its  own 
motion,  in  proper  cases,  at  any  time  during  the 
term.  When  a  court  sets  aside  a  judgment  dur- 
ing the  term  at  which  it  was  rendered,  the  only 
question  upon  appeal  is  whether  the  judgment 
should  have  been  set  aside,  not  whether  the 
court  had  jurisdiction  to  set  it  aside.  Of  course, 
in  order  for  a  party  to  take  advantage  of  the 
court's  refusal  to  set  aside  a  judgment,  he  must 
have  complied  witji  the  statute  with  reference 
to  motions  for  new  trials;  but  his  failure  to  do 
BO  does  not  affect  the  jurisdiction  of  the  court 
to  act." 
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In  the  case  of  l\>dd  et  aL  r.  Orr,  44  OkL 
466,  145  Pac.  3»3,  Ohief  Justice  Sharp  In 
the  syllabus  lays  down  the  following  rales 
In  the  first,  second,  and  third  paragraplis  of 
the  syllabus : 

"1.  New  Trial— Powar  to  Cfrant— Statute.— 
Courts  of  general  common-law  jurisdiction  have 
the  inherent  power  upon  their  own  motion  to 
set  aside  a  verdict  and  grant  a  aew  trial  on 
account  of  prejudicial  error,  when  done  at  the 
same  term  of  court  at  which  the  verdict  was 
returned  or  judgment  rendered;  and  the  power 
will  not  be  deemed  to  have  been  token  away  by 
statute,  unless  intent  to  do  so  is  clear.  Long  v. 
Board  of  County  Commissioners,  5  OkL  127 
[128],  47  Pac.  100  [1063],  announcing  a  con- 
trary rule,  overruled. 

"2.  Judgment— Prooedwre— Vacation  During 
Torm.—A  court  of  pneral  jurisdiction  has  con- 
trol over  oaders  or  judgment  during  the  term-  at 
which  made,  and  for  sufficient  cause  may  modify 
or  set  them  aside  at  that  term,  and,  when  so 
set  aside,  the  parties  are  remitted  back  to  such 
rights  and  remedies  as  they  formerly  had,  the 
same  as  though  the  order  or  judgment  vacated 
bad  not  been  made  in  the  first  instance. 

"3.  Trial— Jurisdiction— Correction  of  Errors. 
— The  power  to  correct  errors  in  their  own  pro- 
ceedings is  inherent  in  all  courts  of  general  ju- 
risdiction, and  in  the  exercise  of  that  discretion 
they  are  governed,  not  alone  by  their  solicitude 
for  the  rights  of  litigants,  but  also  by  the  con- 
siderations of  justice  to  themselves  as  instru- 
ments provided  for  the  impartial  administration 
of  the  law." 

In  the  body  of  the  opinion,  after  an  ex- 
haustive review  of  the  power  and  authority 
of  the  court  In  the  exercise  of  their  Inherent 
equitable  iwwer  over  Judgments  during  the 
term  at  which  they  were  rendered,  the  court 
uses  the  following  language: 

"The  power  of  a  court  of  record,  during  the 
term  at  which  rendered,  to  control  its  orders, 
judgments,  and  decrees,  made  during  the  term, 
is  of  far-reaching  importance.  That  such  au- 
thority should  be  possessed  by  trial  courts  of 
general  jurisdiction  must  be  conceded.  Any 
other  view  would  so  fetter  and  paralyze  the 
power  of  the  courts  that  they  must  frequently 
do  wrong,  from  mere  inability  to  do  right." 

In  the  case  of  Barnes  et  al.  v.  Bruce,  su- 
pra. Chief  Justice  Sharp,  in  passing  upon 
motion  for  rehearing,  uses  the  following  lan- 
guage: 

"Except  in  so  far  as  the  opinion  prepared  by 
the  learned  commissioner  commends  the'  rule 
contained  in  Lookabaugh  v.  Cooper,  5  Okl.  102, 
48  Pac.  99,  it  is  approved.  The  rule  announced 
in  that  case  is  in  conflict  with  the  principle 
involved  in  a  number  of  later  decisions  of  this 
court,  including  those  cited  in  the  commission- 
er's opinion.  That  opinion  proceeds  upon  the 
theory  that,  before  the  trial  court  can  vacate 
or  modify  its  own  order  granting  or  denying  a 
motion  for  a  new  trial,  even  though  at  the 
same  terra,  some  statute  must  be  found  author- 
izing such  procedure;  that,  when  tho  court  has 
acted  upon  a  motion  for  a  new  trial,  it  is  with- 
out power,  though  at  the  same  term  of  court, 
to  reconsider  its  action,  however  erroneous  it 
may  be.  The  opinion  in  Lookabaugh  v.  Cooper, 
it  will  be  seen,  wholly  overlooks  the  well-recog- 
nized rule  that  the  judgments,  decrees,  and  or- 
ders of  a  court  of  general  jurisdiction,  however 
conclusive  in  their  character,  are  under  the  con- 
trol of  tho  court  which  pronounces  them,  during 
the  term  at  which  they  are  rendered,  and  that 
they  may  be  then  set  aside,  vacated,  or  annulled 
by  that  court." 

In  case  of  Philip  Carey  Ca  v.  Vlckers,  38 
Okl.  643,  134  Pac.  861,  Justice  Kane  In  the 


first,  second,  and  third  paragraphs  of  the 
syllabus  lays  down  the  following  rules: 

"1.  Judgment— Motion  to  Vacate  or  Uodify— 
Jurisdiction. — ^It  is  a  general  rule  of  law  that  all 
tho  judgments,  decrees,  or  other  orders  of  the 
court,  however  conclusive  in  th^  character,  are 
under  the  control  of  the  court  which  pronounces 
them,  during  the  term  at  which  they  are  ren- 
dered or  entered  of  record,  and  may  Uien  be  set 
aside,  vacated,  or  modified  by  the  court. 

"2.  Some.— It  is  equally  well  established  that 
after  the  term  has  ended  all  final  orders  or  de- 
crees of  the  court  pass  beyond  its  control  unless 
steps  be  taken  during  the  term,  by  motion  or 
otherwise,  to  set  aside,  modi^,  or  correct  them. 

"3.  i5a«?ie — Jurisdiction  to  Entertain. — A  mo- 
tion invoking  the  inherent  equitable  power  of 
tho  superior  Court  to  vacate  one  of  its  own  judg- 
ments was  filed  during  the  term  at  which  such 
judgment  was  rendered,  but  was  not  ruled  upon 
until  the  succeeding  term,  when  it  was  sustain- 
ed, and  the  judgment  set  aside.  Hold,  that  the 
discretionary  power  of  the  court  was  not  lost 
by  the  continuance  of  the  piotion  to  the  next 
term,  and  when  sustained  at  that  term  the 
action  of  the  court  in  the  premises  was  the  same 
in  legal  effect  as  if  the  ruling  had  been  made  at 
the  term  at  which  the  motion  was  filed." 

In  the  body  of  the  opinion  Justice  Kane, 
speaking  for  the  court,  uses  the  following 
langniage: 

"To  every  lawsuit  the  state  is  a  party,  as 
well  as  the  plaintiffs  and  the  defendants  in 
whose  names  Uie  same  is  bein^  prosecuted.  The 
state  pays  the  salary  of  the  judges  and  a  large 
portion  of  the  other  expenses  of  what  upon  the 
face  of  the  pleading  appears  to  be  merely  pri- 
vate litigation,  and  this  munificence  is  justified 
upon  the  theory  that  it  is  a  matter  of  public 
concern  that  every  justiciable  cause  shall  be 
decided  according  to  right  and  justice.  The 
duty  of  the  court  is  not  merely  that  of  an  um- 
pire, to  mark  the  fine  points  made  by  counsel 
for  the  respective  parties,  and  then  decide  the 
cause  in  favor  of  the  party  whose  lawyer  has 
the  more  points  to  his  credit.  The  court  must 
keep  in  mind  the  interest  of  tho  state  in  the 
controversy,  and  eo  direct  the  cause  that  the 
interest  of  the  state,  as  well  as  that  of  the  real 
parties,  will  be  subserved." 

[1]  It  therefore  appears  to  be  the  establish- 
ed law  in  this  jurisdiction  that  a  trial  court 
has  the  Inherent  equitable  power  to  correct, 
modify  or  set  aside  Its  own  orders  or  Judg- 
ments, however  conclusive  In  their  character 
during  the  term  at  which  they  are  rendered, 
or  at  a  subsequent  term,  where  a  motion  in 
filed  Invoking  this  lidierent  equitable  power 
during  the  term  at  which  such  Judgment,  de- 
cree, or  orders  are  made ;  and  the  only  ques- 
tion presented  In  reviewing  the  action  of  the 
trial  court  In  setting  aside  Its  judgment  or 
order  as  was  done  In  this  case  Is  whether  or 
not  It  should  have  been  done. 

[2]  This  was  an  extraordinary  remedy  pur- 
sued by  plaintiffs  in  an  effort  to  evade  what 
they  alleged  to  be  an  illegal  tax.  The  real 
parties  In  Interest  to  be  affected  by  this  Utl- 
gatloD  were  the  state,  county,  and  school  dis- 
trict, who  alone  will  suffer  the  loss  of  these 
taxes  should  the  collection  thereof  be  defeat- 
ed, and  it  appears  that  the  exercise  of  this 
Inherent  equitable  power  of  the  court  In  the 
Instant  case  was  all  that  stood  between  what 
otherwise  would  have  been  a  successful  legal 
assault  by  a  mere  formal  application  on  part 
plaintiffs  disabling  the  ooDstttuted  author* 
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itles  In  tbelr  efforts  to  collect  foor  years' 
taxea  on  certain  of  the  properties  of  the 
plalntifla,  and  this  would  have  been  aoconi- 
pUshed  -vrithont  requiring  plaintiff  to  prove 
the  allegations  of  their  petition  or  giving  the 
defendants^  who  were  the  agents  of  the  real 
pertlea  In  Interest  their  day  In  court  or  af- 
fording them  the  opportunity  to  combat  the 
efforts  on  the  part  of  plaintiffs  to  show  that 
said  taxes  were  illegal,  and  that  the  collec- 
tion thereof  would  inflict  an  irreparable  in- 
jury to  them.  Ttie  situation  was  one  that 
strongly  appealed  to  the  legal  discretion  of 
the  court  invoking  this  inherent  equitable 
power  to  supplant  the  Inefficiency  and  In- 
competency of  those  having  in  cliarge  the 
interest  of  the  state,  county,  and  school  dis- 
trict In  this  case  a  ^tuation  was  presented 
to  the  trial  court,  where  the  exercise  of  this 
inherent  equitable  power  by  the  court  alone 
could  protect  the  state,  county,  and  school 
district  in  their  efforts  to  have  the  disputed 
taxes  in  qnestlon  faiily  litigated. 

If  the  plaintiffs  are  correct  in  their  con- 
tention that  the  taxes  sought  to  be  collected 
are  illegal,  they  will  be  afforded  ample  op- 
portunity to  establish  their  claims.  On  the 
other  hand,  if  their  claims  are  unfounded,  the 
interests  of  the  governmental  agencies  in- 
volved will  not  suffer  on  account  of  the  mis- 
conception of  their  legal  rights  by  those  being 
charged  with  the  duty  to  safeguard  those 
rights.  All  parties  concerned  under  the  rul- 
ing of  the  court  complained  of  in  the  premis- 
es will  be  afforded  an  opportunity  to  establish 
their  respective  claims,  and  the  court,  after  a 
fair,  fall,  and  complete  hearing,  will  be  able 
to  protect  and  safeguard  and  guarantee  the 
legal  rights  of  all  the  parties  to  this  contro- 
versy. 

It  appears  to  as  that  the  trial  Oourt  was 
eminently  correct  in  the  exercise  of  its  in- 
herent equitable  power  in  the  instant  case, 
and  that  the  same  was  exercised  in  the  inter- 
est of  Justice  and  right. 

Finding  no  error  in  the  action  of  the 
trial  court  In  vacating  said  Judgment  com- 
plained of,  the  same  is  hereby  affirmed. 

PHR  CURIAM.   Adopted  in  whole. 


CRADDOCK  V.  STATB.     (No.  A-2682.)* 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept, 

16,  1917.) 

(Syttaiut  hv  th«  Court.) 
CanniiAi.  Law  «=s>957(1)— Tbiai^Vkbdict^ 

IMPEAOHHENT  BT  JUBOBS. 

Jurors  will  not  be  permitted  to  impeach  or 
contradict  their  verdict  by  affidavits  or  other- 
wise after  they  have  been  discharged  from  the 
jury  and  mingled  with  the  public. 

Apptal  from  IMstrict  Court,  Oklahoma 
County;  John  W.  Hay  son,  Judge. 

Durllng  S.  Craddock  was  convicted  of  man- 
slaughter in  the  first  degree,  and  he  appeals. 
Afflnned. 


Chas.  H.  Ruth,  of  Oklahoma  City,  for 
plaintiff  In  error.  S.  P.  Freellng,  Atty.  Gen., 
and  R  McMillan,  Asst  At^.  Gen.,  tor  the 

State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  of  Oklahoma  county  wherein 
the  plaintiff  in  error  was  convicted  of  the 
crime  of  manslaughter  in  the  first  degree 
and  his  punishment  fixed  at  the  minimum 
of  four  years'  Imprisonment  in  the  state  pen- 
itentiary. There  is  but  one  assignment  of 
error  relied  upon  for  a  reversal  of  this  Judg- 
ment, viz.: 

"Miscondnct  of  the  Jury,  in  that  the  verdict 
was  decided  by  lot  and  other  means  and  is  not  a 
fair  expression  of  the  opinion  on  the  part  of  the 
jury  and  each  member  thereof  in  this,  that  be- 
fore the  verdict  was  arrived  at  and  as  a  consid- 
eration thereof,  and  as  a  condition  precedent  for 
a  verdict  of  guilty  with  four  years'  imprison- 
ment, the  Jnry  unanimously  signed  a  writing  and 
caused  same  to  be  delivered  to  the  court,  which 
in  substance  provides  for  a  recommendation  to 
the  €>overDor  of  the  state  to  remit  or  commute 
the  foor  years'  to  one  year's  imprisonment ;  and 
had  it  not  been  for  the  agreement  and  recom- 
mendation the  jury  would  not  have  agreed  upon 
a  verdict  of  guilty." 

This  alleged  error  was  presented  to  the 
trial  court  In  the  motion  for  a  new  trial 
supported  by  the  affidavit  of  the  juror,  H.  E. 
Robinson,  w>jicb  said  affidavit  is  as  follows: 

"H.  B.  Robinson,  of  lawful  age,  on  oath  and 
being  first  duly  sworn,  deposes  and  says  tliat  he 
was  a  member  of  the  jury  which  tried  the  case 
above  entitled  and  rendered  a  verdict  therein  on 
June  14,  1915 :  that  at  least  3  members  of  said 
jury  were  constantly  holding  out  for  a  verdict  of 
not  guilty,  and  their  consent  to  a  four-year  ver- 
dict and  of  guilty  of  manslaughter  was  obtained 
in  the  following  way:  That  before  said  verdict 
was  agreed  to  and  signed,  it  was  agreed  by  the 
jury  as  a  condition  precedent  to  the  said  ver- 
dict that  all  12  members  of  the  jury  would  sign 
a  written  recommendation  to  the  Governor  of 
the  state  of  Oklahoma  to  reduce  the  four-year 
sentence  to  one  prison  year;  that  this  recom- 
mendation was  signed  by  all  the  jury  before  the 
verdict  was  announced  to  the  bailiff  to  be  an- 
nounced to  the  court;  that  the  said  3  jurymen 
would  not  have,  under  any  circumstances,  con- 
sented to  any  verdict  of  guilty  had  it  not  been 
for  the  agreement  of  all  the  jury  to  sign  said 
recommendation,  and  bad  it  not  been  that  they 
believed  in  good  faith  that  sudi  a  recommenda- 
tion was  proper  and  would  to  a  moral  certainty 
t>e  complied  with ;  that  the  said  written  paper 
to  the  Governor  was  filed  by  three  members  of 
the  jury  with  the  Hon.  John  W.  Hayson  soon 
after  the  jury  was  discharged,  who  was  district 
judge  who  tried  the  case;  that  had  it  not  l>een 
for  this  method  of  arriving  at  a  verdict  and  the 
said  recommendation,  the  said  jurymen  would 
have  voted  not  guilty  until  a  verdict  of  not  guil- 
ty was  had  or  a  mistrial  was  declared. 

"H.  E.  Robinson. 

"Subscribed  and  sworn  to  before  me  this  26th 
day  of  July,  1915." 

This  is  not  a  question  of  first  impression 
with  this  court  The  question  of  whether 
Jurors  may  impeach  or  contradict  their  ver- 
dict after  they  have  been  discharged  and 
have  mingled  with  the  public  was  first  pass- 
ed upon  in  the  case  of  PetittI  v.  State,  2  Okl. 
Cr.  131,  100  Pac.  1122,  wherein  It  was  held; 
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"When  the  Jury  have  retnmed  into  court  a 
verdict  finding  the  defendant  not  ^ilty,  it  is  er- 
ror, after  the  jury  have  been  disduirged  and 
mingled  with  the  public,  for  the  court  to  recall 
the  members  of  the  jury  and  require  or  permit 
them  to  impcadi  the  verdict  returned  into  court 
by  testifying  that  they  really  intended  to  find 
the  defendant  guilty." 

The  question  was  next  passed  upon  in  the 
case  of  Spencer  t.  State,  6  Okl.  Cr.  page  7, 
113  Pac.  page  224,  where  the  Petlttl  Case 
was  followed.  In  the  Spencer  Case  this 
court  said: 

"If,  after  being  discharged  and  mingling  with 
the  public,  jurors  are  permitted  to  impeach  ver- 
dicts which  they  have  rendered,  judgments  based 
upon  verdicts  of  juries  would  rest  upon  a  very 
uncertain  foundation.  Iiitigants  against  whom 
verdicts  had  been  rendered  would  be  continually 
importuning  jurors  and  attempting  to  obtain 
from  them  affidavits  upon  which  such  verdicts 
could  be  assailed.  This  would  result  in  perjury 
and  bribery.  There  would  be  no  end  of  litiKa- 
tion  in  cases  tried  before  juries.  Therefore,  for 
the  security  of  litigants,  and  to  prevent  fraud 
and  perjury,  as  well  as  for  the  protection  of  the 
jurors  themselves,  courts  will  not  allow  jurors 
to  impeach  their  own  verdict  unless  they  are 
permitted  to  do  so  by  the  express  provisions  of 
the  statute.  We  have  no  statute  permitting  this 
to  be  done." 

And  again  in  the  case  of  Vanderburg  y. 
State,  6  Okl.  Cr.  485,  120  Pac.  301,  where  the 
question  was  again  presented,  the  Spencer 
and  Petlttl  Cases  were  followed.  In  the 
Vanderburg  Case  It  was  said: 

"In  supirart  of  a  motion  for  a  new  trial  the 
testimony  of  one  of  the  jurors  was  taken,  where- 
in he  testified  In  substance  that  the  verdict  of 
the  jury  was  not  unanimous,  and  that  he  did  not 
vote  for  a  conviction.  Two  other  Jurors  were 
permitted  to  testify  that  the  question  of  taxeo 
was  discussed,  and  that  the  costs  would  be 
thrown  on  the  state,  if  thpy  did  not  stick  the  de- 
fendant. It  will  be  sufficient  to  say  on  this 
question  that  jiirors  will  not  be  allowed  to  im- 
peach their  verdict  by  their  affidavits  or  testi- 
mony after  they  have  been  discharged.  Spencer 
V.  State,  5  Okl.  Cr.  7,  113  Pac.  224." 

Also  In  the  case  of  Overton  v.  State,  7  OkL 
Cr.  203,  114  Pac.  1132,  123  Pac.  175,  where 
it  was  again  held  that  Jurors  would  not  be 
permitted  to  Impeach  their  verdicts  by  afB- 
davits  or  testimony  to  the  effect  that  they 
were  influenced  by  anything  in  arriving  at  a 
verdict  except  the  law  and  the  testimony. 

And  in  the  case  of  Keith  v.  State,  7  Okt 
Cr.  156,  123  Pac.  172,  the  sole  question  pre- 
sented was  whether  or  not  a  verdict  could 
be  impeached  by  the  affidavits  or  testimony 
of  jurors  showing  misconduct  on  their  part 
in  arriving  at  the  verdict  It  was  again  held 
that  a  verdict  could  not  be  so  impeached.  In 
the  Keith  Case  all  the  decisions  of  this  court, 
together  with  the  decisions  of  the  courts  of 
numerous  other  states,  were  cited  and  quot- 
ed from,  the  court  distinguishing  between  the 
statutes  of  those  states  which  permit  a  ver- 
dict to  be  impeached  In  this  manner  and  the 
law  governing  in  Oklahoma.  In  the  Keith 
Case  tliis  court  said : 


"As  was  well  said  by  Chief  Tnsfice  Mansfield, 
if  a  verdict  can  be  impeached  by  the  affidavit 
or  testimony  of  a  juror,  then  in  any  criminal 
case  tried  in  the  state,  no  matter  how  conclusive 
the  testimony  and  how  regular  the  trial  may 
have  been  in  other  respects,  it  will  be  in  the 
power  of  one  juror  to  secure  a  reversal  of  a  con- 
viction, and  at  the  same  time  do  it  in  such  a 
manner  as  to  conceal  the  purpose  for  wliich  it 
was  done,  and  thereby  exempt  nimself  from  pun- 
ishment. Such  a  juror  could  insist  that  the 
amount  of  punishment  should  be  arrived  at  by 
lot,  or  he  could  make  statements  to  the  other 
jurors  highly  damaging  to  the  defendant;  then 
afterwards  it  would  not  be  necessary  for  him  to 
file  an  affidavit  as  to  bow  the  verdict  was  reach- 
ed in  the  case,  for,  if  the  right  to  impeach  a 
verdict  by  affidavit  of  a  juror  exists,  the  right 
to  have  the  entire  Jury  summoned  and  placed  on 
the  stand  and  examined  as  to  what  occurred  in 
the  jury  room  also  exists  |  and  when  a  verdict 
was  rendered,  as  above  mdicated,  such  juror 
might  have  been  the  most  zealous  for  conviction, 
when,  as  a  matter  of  fact,  he  was  working  solely 
in  the  interests  of  the  defendant.  If  this  can  be 
done,  it  places  in  the  hands  of  a  defendant  the 
power  to  set  aside  any  verdict  that  might  be  ren- 
dered against  him,  provided  only  he,  can  find  a 
juror  wlio  will  be  willing  to  carry  out  the  pro- 
gram. It  may  be  stated  that  this  is  an  extreme 
illustration  ;  but  it  must  be  remembered  that  the 
extreme  case  is  the  test  of  the  rule.  We  might 
fill  a  volume  by  quoting  from  auUnorities  sup- 

Eorting  our  views  on  this  question;  but,  as  it 
as  been  decided  three  times  by  this  court,  we 
do  not  deem  it  necessary  to  quote  further  from 
authorities." 

Numerous  authorities  are  collated  in  the 
Keith  Case,  and  we  deem  it  nnneoessary  to 
embody  them  in  this  opinion. 

See,  also,  Starr  v.  State,  »  OkL  Or.  210, 
131  Paa  642. 

It  has  been  clearly  established  in  this  state 
that  a  Juror  will  not  be  permitted  to  impeach 
his  verdict,  after  he  has  been  discharged  and 
mingled  with  the  public,  either  by  afildavit 
or  oral  testimony. 

We  have  read  the  testimony  in  this  case, 
and  oonclnde  that  the  defendant  is  to  be  con- 
gratulated  upon  receiving  the  minimum  pun- 
ishment for  manslaughter  in  the  first  degree. 
Under  the  state's  evidence  he  Is  clearly  guil- 
ty of  murder,  and  the  testimony  of  his  own 
witnesses  does  not  tend  to  rednoe  this  offense 
to  manslaughter.  There  is  slight  evidence,  of 
self-defense,  but  the  Jury  undoubtedly  were 
led  to  lighten  the  punishment  because  of  an 
alleged  assault  by  the  deceased  upon  the 
wife  of  the  defendant  the  day  previous  to 
the  homicide.  Defendant  did  not  talce  the 
witness  stand  in  his  own  behalf.  What  was 
really  the  actuating  cause  of  this  killing, 
therefore,  has  never  been  told  by  him.  After 
an  examination  of  the  entire  record,  however, 
we  are  convinced  that  he  has  been  dealt  with 
most  leniently. 

The  Judgment  of  the  district  court  of  Ok* 
lahoma  county  is  therefore  affirmed. 

DOYLB,  P.  3.,  and  ARMSTRONG,  J.,  con- 
cur. 
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NBAI<  T.  STATEL    (No.  A-2631.) 

(Oriminal  Goart  of  Appeals  of  Oklahoma. 

March  27,   1917.     RehearinK  Denied 

Sept  22,  1917.) 

(SyVdbua  by  iht  Cowrt.) 
CsncnrAL  Law  $=91172(1)— Habmixss  IBbrob 

— iNBTRUCnONa. 

Where  it  is  manifest  that  the  jury  were  not 
misled,  nor  the  accused  prejudiced,  by  a  defect 
in  an  instruction,  the  error  will  be  deemed  barm- 
leas. 

Error  from  County  Court,  Washington 
County;  Robert  D.  Waddill,  Judge. 

C  W.  Neal  was  convicted  of  bavlng  pos- 
session of  intoxicating  liquor  with  Intent  to 
violate  the  law,  and  be  brings  error.  Af- 
firmed. 

Charlton  &  FarreU,  of  BartlesviUe,  for 
Idalntiff  In  error.  B.  McMillan,  Aast.  Atty. 
Gen.,  for  the  State. 

BRETT,  J.  The  plaintiff  in  error,  C.  W. 
Neal,  was  convicted  in  the  county  court  of 
Washington  connty  of  having  possession  of 
intoxicating  liquor  with  intent  to  violate  the 
proMbitory  law,  and  sentenced  to  a  term  of 
six  months  in  the  county  Jail  and  to  pay  a 
fine  of  $500. 

The  testimony  of  the  sheriff  is  that  he 
,  found  49  quarts  of  whisky  under  two  beds 
In  a  room  in  the  residence  of  the  plaintiff 
in  error.  Some  of  the  whisky  was  in  a  sack 
under  one  bed,  and  the  remainder  lying  loose 
on  the  floor  under  another  bed.  Tlie  plaintiff 
in  error  did  not  testify  in  his  own  behalf; 
bat  one  Charles  Pearson  testified  tliat  be 
was  boarding  with  plaintiff  in  error,  and 
tliat  a  friend  of  his  by  the  name  of  Buddy 
was  i>a88lng  through  BartlesviUe  with  this 
whisky  in  an  automobile,  and  broke  down  on 
the  outskirts  of  town,  and  asked  him  to 
take  care  of  the  whisky  for  him,  until  be 
could  get  his  automobile  repaired.  He  claims 
that  he  then  went  with  bis  friend  Buddy 
out  to  the  edge  of  BartlesviUe,  where  he  bad 
this  whisky  hid  under  some  weeds,  and  as- 
sisted bim  in  bringing  it  to  the  home  of  the 
plaintiff  in  error,  to  be  stored,  only  until 
Bnddy  could  get  his  car  repaired ;  that  this 
was  in  the  nighttime,  and  the  next  day,  be- 
fore Buddy  called  for  the  whisky,  the  of- 
ficers seized  it  He  was  in  a  measure  cor- 
roborated by  the  wife  of  plaintiff  in  error; 
but  the  Jury  did  not  accept  this  theory,  and 
found  the  plaintiff  in  error  guilty. 

The  only  error  complained  of  is  that  the 
court  omitted  an  element  in  the  instruction 
defining  the  crime,  and  technically  speak- 
ing this  is  true;  but  the  plaintiff  in  error 
did  not  offer  a  correct  instruction,  supplying 
this  omission,  and  the  verdict  of  the  Jury 
•hows  that  they  had  a  correct  understanding 
of  the  offense  charged  and  proven.  The  in- 
struction told  the  Jury,  that  the  plaintiff 
in  error  was  cliarged  with  "knowingly,  will- 
fully, and  unlawfully  having  in  his  posses- 


sion" this  whisky,  but  omitted  saying  for  the 
purpose  and  with  the  intent  of  nnlawftaliy 
disposing  of  same.  If  this  was  a  case  In 
which  the  evidence  left  the  question  as  to 
the  Intent  and  purpose  for  which  the  whisky 
was  had  in  doubt  then  there  might  be  merit 
in  the  contention  of  the  plalntUT  in  error; 
bat  in  this  ease  the  intent  and  purpose  was 
so  dear  and  manifest  that  the  Jury  were  not 
misled,  nor  was  the  plaintiff  in  error  preju- 
diced by  this  omission  in  the  tnstmctlon. 
For  the  Jury  could  not  have  arrived  at  any 
other  conclusion,  with  or  without  an  instruc- 
tion on  the  question,  than  that  the  plaintiff 
in  error  had  the  whisky  for  the  purpose  of 
violating  the  law. 
The  Judgment  is  therefore  affirmed. 

DOYLE,  P.  J.,  and  ABMSTBONG,  J.,  con- 
cur.   

WII/LIS  V.  STATE.     (No.  A-232&.) 

(Oriminal  Covat  of  Appeals  of  Oklahoma.    Sept 

11,  1917.) 

(Syllabui  &y  the  Court.) 

1.  WrrNESSES  «=»270(1),  ^3(1)  —  Impbach- 

IdSNT— COLLATBRAI,  FAOT. 

When  a  witness  is  cross-examined  on  & 
matter  collateral  to  the  issue,  his  answer  is 
conclusive  and  cannot  be  subeequeutly  contra- 
dicted by  way  of  impeachment  by  the  party  put- 
ting the  question.  The  test  of  whether  a  fact 
inqnired  of  in  crosv-examination  is  collateral  is 
this:  Would  the  cross-examining  party  be  enti- 
tled to  prove  it  as  a  part  of  his  case  tending  to 
establish  his  plea? 

2.  Cbiuinai.  Law  «=1170%(1)— Witnesses 
«=»270(2)— ceosa-bxamination  —  collat- 
ssal  faot— lufkachksrt  —  appkai,  ajtd 
Ebbob. 

The  state  was  permitted  on  cross-examina- 
tion to  ask  Walter  Clifford,  the  defendant's  wit- 
ness, if  he  did  not  state  at  a  certnin  place  and 
time  in  the  presence  of  one  John  Williams  that, 
"Green  is  just  as  good  as  a  dead  man ;  I  know 
that  fellow  Willis,  and  he  will  kill  him."  The 
witness  having  denied  making  the  statement, 
John  Williams  was  introduced  over  the  defend- 
ant's objection  and  testified  that  the  witness 
Walter  Clifford  did  make  said  statement,  held, 
that  the  admission  of  such  impeaching  evidence 
over  the  defendant's  objection  was  prejudicially 
erroneous.  The  matter  involved  in  the  cross- 
examination  of  the  witness  and  about  which  he 
was  contradicted  was  not  matter  admissible 
as  criminative  evidence ;  it  tended  only  to  prove 
the  opinion  or  conclusion  of  the  impugned  wit- 
nem,  and  was  a  matter  collateral  and  irrele- 
vant to  the  idsne  being  tried. 

Appeal  from  District  Conrt,  Pawnee  Omn- 
ty;   L.  M.  Poe,  Judge. 

W.  W.  Willis  was  convicted  of  manslaogh- 
ter,  and  he  appeals.  Reversed  and  remand- 
ed for  a  new  triai 

This  is  an  appeal  from  an  action  In  the 
district  court  of  Pawnee  county,  state  of 
Oklahoma,  wherein  W.  W.  WlUls  was  con- 
victed of  the  crime  of  manslaughter  and  sen- 
tenced to  imprisonment  in  the  state  peniten- 
tiary for  a  period  of  15  years.  The  evidence 
discloses  that  H.  E.  Green,  the  deceased,  was 
a  man  between  46  and  50  years  of  age,  who 
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weired  abont  200,  and  who  came  to.  Okla- 
homa about  the  time  of  the  opening  of  the 
strip  and  purchased  a  homestead,  the  land 
vrhereon  he  met  his  death  on  the  23d  day  of 
August,  1913.  The  deceased  had  had  con- 
siderable trouble  with  his  neighbors.  He 
had  previously  been  adjudged  insane  and 
sent  to  the  asylum  at  Ft.  Supply,  Okl.,  and 
there  remained  for  several  years.  His  gen- 
eral reputation  in  the  vicinity  wherein  he 
resided  as  to  being  quarrelsome,  dangerous, 
and  violent  was  bad.  The  defendant  in  the 
case  became  acquainted  with  Green  prior  to 
hia  being  sent  to  the  asylum.  At  that  time 
the  defendant  and  his  family,  which  consist- 
ed of  his  wife  and  some  five  or  six  small 
children  by  his  second  wife,  together  with  a 
couple  of  boys  by  a  former  marriage,  re- 
sided on  Green's  place  In  a  small  log  cabin 
and  picked  cotton,  ^e  parties  got  along 
very  well,  and  no  trouble  was  encountered. 
The  defendant  had  lived  in  that  vicinity 
since  that  time ;  some  7  or  8  years  prior  to 
the  death  of  Green.  The  defendant  was 
about  54  years  of  age,  whose  physical  condi- 
tion, according  to  the  testimony  of  an  attend- 
ing physician,  was  "below  par."  The  defend- 
ant was  a  man  without  means,  and  be  and 
his  family  fanned  with  different  people  In 
that  vicinity,  the  landlord  furnishing  the 
horses  and  the  implements  and  sharing  the 
crop.  During  the  fall  or  winter  of  1912, 
the  deceased  Green  came  to  the  defendant, 
who  was  living  close  to  the  Green  farm,  and 
desired  to  rent  him  his  place,  to  furnish  the 
horses  and  to  make  provisions  for  the  de- 
fendant, to  care  for  certain  stock  to  be  left 
on  the  place  by  Green.  Green  said  that  he 
expected  to  leave,  and  was  looking  either  for 
a  position  at  Ft.  Supply  at  the  asylum  or  at 
an  Insane  asylum  in  Kansas. 

The  defendant  rented  the  place  where 
Green  lived.  The  house  was  located  almost 
in  the  center  of  the  160  acres  of  land,  to- 
gether with  the  other  Improvements,  con- 
sisting of  bams  and  outbuildings  surround- 
ing the  same.  Green  boarded  with  the  de- 
fendant from  some  time  in  the  month  of 
December,  1912,  and  continued  to  live  In 
the  same  house  with  defendant  and  his  fam- 
ily. Green  failed  to  obtain  a  position,  but 
stayed  on  and  lived  with  defendant  until 
*  about  the  month  of  April,  1913,  at  which  time 
defendant  was  called  to  Springfield,  Mo.,  as 
a  witness.  Up  to  that  time  no  trouble  had 
ever  occurred.  While  the  defendant  was 
away,  he  left  at  the  place  Green,  and  defend- 
ant's wife,  and  five  or  six  small  diildren,  the 
oldest  being  a  boy  12  or  13  years  of  age.  Im- 
mediately after  the  defendant  went  to  Mis- 
souri, trouble  arose  between  Green  and  the 
defendant's  wife,  a  scuffle  occurred,  and  con- 
siderable difficulty  arose  over  the  samie. 
The  woman  phoned  to  the  oflBcers  at  Pawnee, 
and  an  officer  went  down  to  the  place  and 
brought  Mrs.  Willis  and  Green  to  Pawnee. 

Mrs.  Willis  conversed  with  the  county 
attorney,  related  her  facta,  and  was  advlaed 


as  to  Green's  mental  condition,  went  over 
the  situation  that  he  had  been  once  adjudged 
crazy,  and  the  woman,  although  not  satis- 
fled  with  the  advice  received,  returned  to 
Mannford.  On  the  afternoon,  as  they  re- 
turned to  Mannford,  the  closest  station  to 
the  home  where  these  parties  resided,  the 
defendant  having  arrived  at  Mannford  from 
Missonil  something  like  an  hour  or  two  be- 
fore his  wife  and  Green  arrived  from  Paw- 
nee, and  being  advised  of  the  circumstances 
of  bis  wife's  and  Green's  trouble,  went  to 
the  depot  to  meet  his  wife.  From  there 
they  went  to  the  hardware  store  of  Walter 
Clifford;  the  defendant  having  ordered  a 
team  to  take  his  wife  and  baby  to  their 
home,  and  Green  ai^eared  in  front  of  the 
hardware  store  and  called  the  defendant 
out.  Some  words  were  spoken  and  a  flat 
fight  occurred,  In  which  the  woman  also  en- 
gaged; both  Green  and  the  defendant  were 
arrested,  the  defendant  pleaded  gnllty  and 
paid  his  fine,  but  Green  pleaded-  not  gnllty. 
Some  parties  Interceded  for  Green  the  next 
day  for  the  reason  they  claimed  Green  had 
been  once  adjudged  Insane.  The  defendant 
Willis  was  sent  for  the  next  day  and  the 
differences  settled,  and  it  was  agreed  that 
Green  should  go  back  to  the  house,  and 
there  stay  until  a  certain  portion  of  work 
was  done  or  the  crop  which  he  was  planting 
could  be  attended  to,  and  then  he  was  to 
leave  the  place. 

Prior  to  leai-ing  the  place  some  trouble 
again  occurred  between  Green  and  the  de- 
fendant's wife;  Green  having  undressed 
himself  one  day  out  in  the  yard  before  tbe 
woman  and  the  little  girl.  Green  left  the 
place  some  time  in  May.  The  defendant 
came  to  the  county  attorney  upon  two  oc- 
casions to  consult  blm  regarding  the  facts 
In  the  case,  stating  that  he  did  not  desire 
to  have  trouble,  but  that  all  that  he  had  of 
this  world's  goods  was  his  Interest  In  the 
crop.  He  desired  only  the  protection  of 
himself  and  family  from  the  indignity  and 
abuse  of  Green.  Several  letters  were  passed. 
He  made  two  visits  to  fbe  county  attorney's 
ofBce.  He  was  advised  of  the  abnormal  con- 
dition of  Green,  and  also  advised  the  coun- 
ty attorney  that  there  had  never  been  any 
trouble  between  Green  and  him;  that  the 
trouble  all  arose  between  Green  and  the 
family.  Nothing  was  done  during  this  visit 
to  the  connty  attorney.  Green  was  not  then 
on  the  place,  but  the  defendant  anticipated 
that  he  would  return  at  any  time,  and  that 
perhaps  trouble  might  ensue.  Green  returned 
home  some  time  in  July.  As  soon  ns  he'  re- 
turned, it  was  not  long  until  trouble  again 
ensued. 

The  defendant,  although  having  the  place 
leased,  and  supposed  to  have  the  use  and  oc- 
cupancy of  the  house  and  the  use  of  the 
team,  finding  that  he  was  unable  to  agree 
or  get  along  with  Green,  and  Green  Insisted 
upon  staying  on  the  place,  the  defendant 
decided  that  he  would  move,  and  he  went  to 
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llanuford  and  mado  arrangemeBts  with  Wal- 1 
ter  Clifford,  the  owner  of  the  hardware 
store,  to  purchase  a  tent  ana  to  move  on  the 
40  acres  owned  by  the  said  Walter  Clifford 
adjoining  the  Green  land.  On  or  about  the 
13th  day  of  Augnst,  191S,  be  moved  his 
wife  and  six  children  from  the  honse  on 
Green's  place  and  began  living  in  a  tent  on 
Clifford's  place.  At  the  time  of  moving 
from  the  place  to  the  tent,  Green  again  had 
trouble  with  the  family,  and  on  that  occasion 
assaulted  a  little  boy  about  13  years  of  age, 
and  had  a  difficulty  with  Mrs.  Willis, 
wtiUe  the  defendant  was  away  from  the 
house  moving  the  belongings  to  the  tent.  A 
day  or  two  afterwards  the  defendant  again 
came  to  the  coanty  attorney  and  Informed 
him  of  the  trouble,  and  Informed  him  that 
he  had  Just  moved  and  taken  his  family 
from  the  house  to  a  tent,  and  moved  In  the 
tent  for  the  purpose  of  avoiding  trouble. 
After  talking  It  over  with  the  county  attor- 
ns, he  stated  that  as  far  as  be  was  con- 
cerned he  had  always  got  along  with  Green, 
but  the  trouble  always  arose  between  Green 
and  his  family,  and  that  he  and  Green  had 
agreed  on  a  division  of  the  crop.  No  action 
was  taken  at  that  time,  as  it  was  thought 
further  trouble  might  be  avoided  because 
of  the  separation  of  the  parties. 

The  defendant  and  Green  did  not  see  each 
other,  or  there  is  no  evidence  that  they  ever 
met,  from  the  day  the  Willises  left  until  the 
day  Green  met  big  death.  The  evidence  dU- 
doees  that  upon  that  Saturday  afternoon 
the  defendant,  with  his  son  Brooks  Willis 
(a  son  of  his  first  wife,  and  about  19  years 
of  age)  and  Marlon  Clifford,  an  old  gentle- 
man, who  was  staying  with  Willis,  took  a 
bucket,  a  half  bushel,  and  a  gunny  sack  or 
two  and  started  to  the  Green  home  for  the 
purpose  of  gathering  some  vegetables  that  be- 
longed to  the  defendant ;  a  sufficient  amount 
to  last  them  over  Sunday.  As  they  went 
across  to  the  Green  place,  which  was  adjoin- 
ing the  place  where  the  tent  was  situated,  the 
defendant  with  his  son  Brooks  and  the  old 
gentleman,  Marlon  Clifford,  started  across 
the  place  through  the  woods  and  pasture  to 
tbe  garden.  In  going  to  the  place  very  close 
to  the  house  they  met  Mr.  Green,  who  was 
then  plowing.  They  stopped  and  talked 
friendly  with  Green.  Green  suggested  that 
be  had  some  dder  at  the  house;  that  he 
would  drive  up  and  they  could  all  have  a 
drink.  He  drove  his  team  to  the  north  of 
the  bouse,  and  they  all  walked  across  the 
plowed  ground  to  a  large  tree  located  some  20 
or  80  feet  from  the  house,  where  there  was  a 
keg  partly  filled  with  dder.  They  all  seat- 
ed themselves  around  the  keg,  and  Green 
poured  out  some  apple  dder,  and  tbey  drank ; 
after  taking  a  drink  they  sat  down  and  again 
talked  about  the  crops  and  general  condi- 
tions, and  Green  poured  out  some  more  ci- 
der, end  part  of  them  took  a  second  drink. 
Willis  got  up  and  suggested  they  had  better 
go  and  get  their  vegetables  as  he  had  ex- 


pected to  go  Ap  and  look  about  somri  corn  on 
the  Green  place.  Apparently  no  quarrel 
arose  and  nothing  was  said.  The  old  man 
Clifford,  who  has  lived  in  that  vidnity  for 
many  years  and  knew  the  mental  condition 
of  Green,  a  few  moments  before  the  tragedy 
occiured  got  up  and  started  home,  and  when 
the  defendant  got  up  and  started  aroimd  the 
tree  Green  got  up  and  Joined  a  knife  out 
of  his  pocket  and  told  him  be  was  going  to 
cut  ids  heart  out  The  boy.  Brooks,  ran 
around  the  tree.  Green  also  ran  around  the 
other  side  where  the  old  man  was  standing. 
Brooks  stepped  In  between  Green  and  defend- 
ant and  pushed  Green  back,  and  Green  knock- 
ed him  Immediately  on  the  south  side  of  the 
tree,  where  they  were  both  standing,  and 
started  for  the  old  man  Willis,  and  was  only 
a  few  feet  from  him.  Willis  told  him  to  stop, 
but  Green  refused  anil  kept  rushing  at  him 
with  a  knife  in  his  hands;  the  defendant 
pulled  the  gun  and  shot.  Four  shots  were 
fired,  and  Green  fell  immediately  south  of  the 
tree.  The  defendant  and  his  son  got  up,  and 
after  talking  a  little,  the  defendant  suggested 
to  the  boy  to  go  to  a  neighbor's  and  phone  for 
the  doctor  and  the  sheriff,  and  the  defendant 
started  home.  This  the  boy  did  not  do,  but 
followed  his  fatlier  home. 

After  the  defendant  arrived  home  he  went 
to  a  ndgbbor's  himself  and  told  him  the 
conditions  and  trouble,  told  what  he  had 
done,  and  asked  the  neighbor  to  phone  for 
the  doctor  and  for  the  sheriff.  This  was 
done.  The  ndghbors  took  care  of  Green. 
The  defendant  met  the  deputy  sheriff  of 
Creek  county,  went  With  him  to  Mannford, 
and  came  on  the  next  day  to  Pawnee,  and 
was  placed  in  JalL 

The  foregoing  account  of  the  facts  and 
drcumstances  Is  necessarily  taken  from  state- 
ment of  the  defendant  and  his  witnesses. 
There  was  no  eyewitness  to  this  tragedy  fa- 
vorable to  the  state.  After  mistrial  the  case 
was  again  set  for  trial,  and  in  February,  1914, 
the  Jury  returned  a  verdict  of  finding  Willis 
guilty  of  manslaughter  in  the  first  degree, 
and  fixing  his  punishment  at  16  years  In  the 
state  penitentiary. 

McNdll  &  McNeill,  of  Pawnee,  for  plaintiff 
in  error.  S.  P.  Freeling,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  contended  that  the  court 
erred  In  permitting  the  state  to  impeach  the 
witness  Walter  Clifford  on  a  collateral  and 
irrelevant  matter  over  the  objection  and 
exception  of  plaintiff  in  error  and  to  his  sub- 
stantial prejudice.  The  record  on  this  ques- 
tion shows  the  following: 

"Q.  Do  you  know  John  WUlianiB?  A.  Yes,  sir, 
Q.  Do  you  remember  the  circumstance  of  saying 
to  John  Williams  after  lOd  Russell  walked  away 
with  these  two  men  that  Green  is  just  as  good 
as  a  dead  man ;  I  know  that  fellow  Willis,  and 
he  will  kill  him?  A.  Did  I  say  that  to  John 
Williams?    Q.  Did  you  say  that  to  John  Wa< 
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Q.  Did  he  make  that  statement?     A.  Yes, 


liams?  A.  John  Wflliams?  Q.  John  Williams. 
A.  No,  for  I  don't  talk  to  John  Williams  at  all." 

Over  the  objection  and  exception  of  the 
defendant,  the  witness  John  Williams  was 
permitted  to  give  the  following  testimony : 

"Q.  Mr.  Williams,  I  will  ask  you  if  near 
the  entrance  of  the  Afannford  Hardware  Store 
on  the  occasion  of  the  row  between  Mr.  Green 
and  Mr.  Willis,  if  Mr.  Walter  Clitford  made 
the  statement  in  your  presence  that  Qreen  is 
just  as  ^ood  as  a  dead  man?  A  Yea,  sir.  Q. 
(Continuing)  I  know  that  fellow  Willis,  and  he 
will  kill  tiim. 

"Mr.  McNeill :  We  object  to  that  question  as 
incompetent,  irrelevant,  and  immaterial,  not 
made  m  the  presence  of  this  defendant  and  not 
binding  upon  the  defendant,  not  proper  rebuttal 
testimony. 

"The  Court :  Overruled. 

"Mr.  McNeill:   EJzception. 

rir.' 

The  court  Instructed  the  jury  as  follows: 
"The  court  permitted  the  witness  John  F.  Wil- 
liams to  testify  in  this  case  relative  to  a  cer^ 
tain  conversation  had  with  Walter  Clifford  as 
follows:  Q.  Mr.  Williams,  I  will  ask  you  if 
near  the  entrance  of  the  Mannford  Hardware 
Store  on  the  occasion  of  the  row  between  Mr. 
Green  and  Mr.  Willis,  if  Mr.  Walter  Clifford 
made  the  statement  in  your  presence  that  Green 
is  just  as  good  as  a  dead  man ;  I  know  that  fel- 
low Willis,  and  he  will  kill  him.  Did  he  make 
that  statement?  A.  Tea,  sir.  The  court  there- 
fore charges  yon  that  the  purpose  of  this  ques- 
tion and  answer  was  for  the  exclusive  purpose 
of  impeachment,  and  it  is  not  to  be  considered 
by  you  for  any  other  purpose  in  arriving  at  a 
verdict  in  this  case,  nor  must  you  suffer  or  per- 
mit the  same  to  prejudice  you  in  the  slightest 
degree  or  consider  the  same  in  connection  with 
ascertaining  the  guilt  or  innocence  of  the  de- 
fendant. If,  however,  you  betieve  that  said 
statement  was  made,  then  the  same  may  be  con- 
sidered by  you  in  testing  the  credibility  of  the 
evidence  given  by  the  said  Walter  Clifford,  and 
must  not  be  considered  for  any  other  purpose 
whatsoever  in  this  case." 

In  the  case  of  Payne  t.  State,  10  OkL  Cr. 
314.  136  Pac.  201,  It  was  held: 

"When  a  witness  is  cross-examined  on  a  mat- 
ter collateral  to  the  issue,  his  answer  is  con- 
clusive and  cannot  be  subsequently  contradict- 
ed by  way  of  impeachment  by  the  party  putting 
the  qnestion." 

It  is  thoroughly  established  tat  all  juris- 
dictions that  if  a  witness  Is  permitted  to  an- 
swer an  impeaching  question  on  a  collateral 
matter  the  party  asking  the  question  is  bound 
by  the  answer  given.  So  in  this  Instance 
there  can  be  no  question  of  doubt  that  the 
matter  inquired  into  of  the  witness  Clifford 
was  purely  a  collateral  one.  The  state  there- 
fore was  bound  by  bis  answer,  and  it  was 
error  for  the  trial  court  to  permit  him  to  be 
Impeached  upon  that  issue.  Not  only  was  It 
error  to  permit  the  witness  Clifford  to  be 
Impeached  upon  this  issue,  but  the  fact  that 
the  trial  court  instructed  the  Jury  that  it 
was  an  issue  upon  which  the  witness  could 
be  Impeached  was  also  erroneous.  In  the 
case  of  Drake  v.  State,  20  Tex.  App.  265,  15 
S.  W.  725,  tlie  Supreme  Court  of  Texas  in 
passing  upon  a  question  almost  identical  with 
this  said: 

"James  Drake,  Jr.,  a  witness  who  testified 
in  behalf  of  the  defendant,  was  asked  upon  cros6- 


examination  the  foOowing  qnestion;  'On  the 
evening  or  night  of  August  27,  18S7,  tiie  day 
Guinn  was  shot  by  your  father,  at  or  near  the 
store  of  Charles  Rast,  on  Austin  street  in  the 
city  of  Waco,  Tex.,  and  in  the  presence  of  Hugo 
Robinson,  Street  Bacon,  Bob  Fleming,  and  Todd 
2!eig1er,  did  you  not  say  that  you  knew  your 
father  was  going  to  kill  Guinn  before  you  left 
your  father's  house  that  morning?'  The  wit- 
ness answered  that  he  had  not  made  any  such 
statement.  Thereafter  the  state  proved  by  Hugo 
Robinson,  Street  Bacon,  'Bdb  Eleming,  and  Todd 
Zeieler  that  the  witness  James  Drake.  Jr..  did 
make  the  statement  set  forth  in  the  question, 
in  their  presence,  at  the  place  and  time  specified 
in  said  question.  Defendant  objected  to  the 
question,  and  objected  to  the  testimony  of  the 
witnesses  Robinson,  Bacon,  Fleming,  and  Zeig- 
ler.  His  objections  to  the  question,  briefly  stat- 
ed, were  that  if  the  witness  Drake  had  made 
such  statement  it  was  a  mere  opinion,  was  not  ad- 
missible against  the  defendant,  was  criminative 
evidence,  and  that  the  qnestion  was  not  permis- 
sible for  the  purpose  of  laying  a  predicate  to 
impeach  the  witness  Drake.  l)ecaiise  it  related 
to  a  matter  collateral  to  the  main  issue,  and 
called  for  a  statement  which,  if  made,  was  a 
mere  opinion  of  the  witnem.  The  objection 
made  to  the  impeachincr  testimony  was  that  It 
related  to  a  matter  collateral  to  the  main  issue; 
a  matter  of  opinion,  and  not  of  fact.  It  cannot 
be  qrestioncd  that  the  statement  which  the  wit- 
nesses Robinson,  Bacon,  Fleming,  and  Zeigler 
testified  was  made  by  tlie  witness  Drake  was  in- 
admissible as  criminative  evidence  against  the 
defendant.  It  was  not  introduced  or  admitted 
as  criminative  evidence,  but  for  the  sole  pur- 
pose of  impeaching  the  credibility  of  the  wit- 
ness Drake.  Jr..  and  the  jury  was  plainly  and 
emphatically  instructed  in  the  cliarge  of  the 
court  ns  to  the  purpose  for  which  said  testimony 
was  admitted,  and  that  it  could  not  l>e  consid- 
ered for  any  other  purpose.  Dra^e  v.  State, 
25  Tex.  App.  293,  7  S.  W.  868.  Was  it  com- 
petent to  impeach  the  witness  Drake,  .Tr.,  in  the 
mnnner  permitted?  This  same  testimony  was 
before  this  court  on  the  former  appeal,  but  it 
does  not  appear  from  the  report  of  the  case  that 
It  was  objected  to  on  tlie  trial.  We  presume 
that  the  objections  now  presented  to  it  were  not 
presented  on  the  former  appeal,  as  we  find  no 
reference  in  the  opinion  to  any  objection.  Onr 
former  opinion,  therefore,  does  not  answer  the 
question  above  prooounded,  and  we  arp  now 
called  upon  to  consider  and  answer  it  "When  a 
witness  is  cross-examined  on  a  matter  collateral 
to  the  issue  his  answer  cannot  lie  subsequently 
contradicted  by  the  party  patting  the  question.' 
Nor  is  it  proper  to  allow  a  witness  to  be  cross- 
examined  as  to  any  matter  which  is  collateral 
and  Irrevelant  to  the  issue  merdy  for  the  pur- 
pose of  contradicting  hirar  by  other  evidence. 
Whart.  Crim.  Ev.  (9th  Kd.)  I  484;  Rainey  v. 
State,  20  Tex.  App.  473 :  Hart  v.  State,  15  Tex. 
App.  202  [49  Am.  Rep.  1881 ;  Johnson  v.  State, 
22  Tex.  App.  206,  2  S.  W.  609;  Brite  ▼.  State, 
10  Tex.  App.  368;  Stevens  v.  State,  7  Tex. 
App.  39.  What  is  collateral  and  irrelevant  mat- 
ter within  the  rules  above  stated?  In  his  work 
on  Oiminal  Evidence  (9th  Ed.  g  484)  Mr.  Whar- 
ton, quoting  from  the  opinion  in  Hildebum  v. 
Curran,  66  Pa.  6.3,  says :  'The  test  of  whether  a 
fact  inquired  of  in  cross-examinations  is  collat- 
eral is  this :  Would  the  cross-examining  party 
be  entitled  to  prove  it  as  a  part  of  this  case 
tending  to  establish  his  plea?"  This  test  has 
been  quoted  and  adopted  by  this  court  in  Hart 
V.  State.  15  Tex.  App.  202  [49  Am.  Rep.  188], 
and  in  Johnson  v.  State,  22  Tex.  App.  206,  2  S. 
W.  609.  Having  this  plain  and  approved  test,  it 
only  remains  for  us  to  apply  it  correctly  to  the 
impeachment  of  the  witness  Drake,  Jr.,  as  per- 
mitted in  this  case,  and  thereby  ascertain  wheth- 
er or  not  that  imiJoachment  was  legal,  . 
"What  was  the  fact  inquired  about?    A  state- 
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ment  nuide  by  the  witneM  Drake,  Jr.,  that  he 
knew  that  his  lather  (the  defendant)  was  going 
to  kill  Guinn  (the  deceased)  before  he  (the  wit- 
ness) left  home  that  morning— the  morning  of  the 
day  of  the  homicide.  Would  the  state  have  been 
entitled  to  prove  as  a  part  of  its  case  b?  the 
viitnesB  Drake,  Jr.,  or  by  other  evidence,  that 
■aid  witness  knew  on  the  morning  of  and  prior 
to  the  homiade  that  his  father  intended  to  kill 
the  deceased?  Could  such  knowledge  of  the  wit- 
ness be  considered  a  fact,  and  a  relevant,  ma- 
terial fact?  Suppose  the  witness  Drake,  Jr., 
while  upon  the  stand,  had  been  aisked  by  either 
part^  the  question:  'What  was  defendant's  in- 
tention towards  the  deceased  before  you  left 
home  on  the  morning  of  and  prior  to  the  homi- 
cide?' Would  such  a  question,  if  objected  to 
upon  ^e  ground  that  it  called  for  the  opinion 
or  conclusion  of  the  witness,  and  not  for  facts, 
have  been  allowed  by  the  court?  We  do  not 
think  the  question  would  have  been  legitimate 
and  permiwible.  How  could  the  witness  know 
as  a  fact  the  intention  of  the  defendant?  That  a 
certain  intent  existed  is  a  conclusion  deduced 
from  facts ;  from  the  words  and  conduct  of  the 
individual  to  whom  the  intent  is  imputed.  It 
is  for  the  jury,  and  not  *  •  *  the  witness,  to 
deduce  the  conclusion,  and  that  they  may  do  this 
the  witness  must  state  the  facts  from  which 
the  conclusion  as  to  the  intent  is  sought  to  be 
deduced.  Upon  the  facts  the  conclusion  deduced 
by  a  jury  as  to  intent  might  be  the  very  opposite 
of  that  reached  by  the  witness.  Suppose  coun- 
sel for  the  state  on  crosa-eramination  had  ask- 
ed the  witness  Drake,  Jr.,  the  question,  'Did  yon 
know  on  the  morning  of  and  prior  to  the  homi- 
cide that  the  defendant  was  going  to  kill  the 
deceased?'   would    the  question   have   been   le- 

fitimate?  We  think  it  would  not  have  been, 
t  was  calculated  to  elicit  from  the  witness  his 
conclusion  merely,  his  conclusion  as  to  the  iii- 
tention  of  the  defendant.  How  could  the  wit- 
ness know  that  defendant  was  going  to  kill  the 
deceased?  He  could  not  know  it.  He  could 
merely  conclude  that  it  was  the  defendant's  in- 
tention to  do  the  act,  and  this  conclusion  be 
would  deduce  from  facts  within  his  knowledge. 
An  aflimuitive  answer  to  the  question  would  not 
be  evidence  of  a  fact,  but  merely  the  opinion  of 
the  witness  as  to  the  Intention  of  the  defend- 
ant. Knowledge  of  what  the  defendant  was  go- 
ing to  do  could  be  nothing  more  than  the  wit- 
ness' otiinion  or  conclusion  deduced  from  the 
words  and  actd  of  the  defendant.  Such  knowl- 
edge is  not  a  fact.  If  the  question  had  been, 
'Did  the  defendant  on  the  morning  of  and  prior 
to  the  homicide  tell  you  that  he  was  going  to 
kill  the  deceased  7  it  would  have  been  legitimate. 
It  would  have  been  an  inquiry  for  a  fact:  a 
Aict  relevant  and  material  to  the  main  issue; 
A  fact  which  the  state  would  have  been  entitled 
to  prove  as  a  pert  of  its  case.    If  in  laying  the 

grMlicate  to  impeach  the  witness  Drake,  .Tr.,  he 
ad  been  asked,  'Did  you  not  state  in  the  pres- 
ence of  Hugo  Robinson,  Street  Bacon.  Bob 
Fleming,  and  Todd  Zeieler,  on  the  evening  or 
night  of  August  27,  1887,  the  day  that  Guinn 
was  shot  by  your  father,  and  at  or  near  the 
store  of  Chas.  Bast,  in  Waco,  that  your  father 
told  you  on  that  morning  before  the  homicide 
that  he  was  going  to  kill  Guinn?'  the  question 
would  have  been  proper,  would  have  be«i  as  to 
a  fact  relevant  and  material  to  the  main  issue; 
a  fact  with  respect  to  which  the  witness  could 
be  impeadied  by  proving  that  he  did  make  such 
BtatemenL  And  so  of  any  other  fact  of  like 
character.  As  we  have  before  stated,  we  regard 
the  matter  about  which  the  witness  Drake,  Jr., 
was  contradicted  as  a  matter  of  opinion  mere- 
\y,  a  conclusion  of  the  witness,  and  not  a  fact. 
Opinions  of  witnesses,  as  a  general  rule,  are  not 
admissible  in  evidence.  Witnesses  must  be  con- 
fined to  a  statement  of  the  facts  within  their 
knowledge,  from  whidi  facts  the  jury  are  to 
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deduce  their  own  conclusions,  Wilson  Crim.  St. 
S  2502.  There  are  weU-established  exceptions  to 
this  general  rule.  One  of  these  exceptions  is 
where  the  facts  from  which  the  opinion  proceeds/ 
as  an  effect  are  of  a  character  that  Uiey  cannot 
be  so  detailed  and  presented  to  the  minds  of  a 
jury  as  to  impart  to  them  the  knowledge  which 
the  witness  actually  possesses.  Whenever  a 
condition  of  things  is  such  that  it  cannot  be  re- 
produced and  made  palpable  in  the  concrete  to 
the  jury,  or  when  language  is  not  adequate  to 
such  realization,  then  the  witness  may  describe 
it  by  its  effect  upon  his  mind,  even  though  such 
effect  be  opinion.  Powers  v.  State,  23  Tex.  App. 
42,  5  S.  W.  153.  But  the  opinion  or  condu- 
sion  of  the  witness  Drake,  Jr.,  as  to  the  inten- 
tion and  purpose  of  the  defendant  to  kill  the  de- 
ceased, cannot  be  brought  within  this  or  any 
other  elception  to  the  general  rule." 

See,  also,  Wilaoa  v.  State,  37  Tex.  Or.  B. 
64,  38  S.  W.  610;  Morton  v.  ^tate.  43  Tex. 
Or.  R.  533,  67  S.  W.  115 ;  State  v.  Dunn,  53 
Or.  304,  00  Pac  278,  100  Pac.  258 ;  Parker  v. 
State,  46  Tex.  Cr.  R.  461,  80  S.  W.  1008,  108 
Am.  St  Rep.  lOei,  8  Ann.  Gas.  883;  Justice 
v.  CommoHwealth  (Ky.)  46  S.  W.  489. 

[2]  Was  the  admission  of  this  testimony 
Injurious?  Clearly  so.  The  witness  Walter 
Clifford  was  one  of  the  main  witnesses  for 
the  defendant  In  this  case.  He  had  known 
the  defendant  for  a  number  of  years,  even 
prior  to  the  time  when  he  moved  to  that  oom- 
mnnity.  The  fact  that  Clifford  was  intimate- 
ly acquainted  with  the  defendant,  bad  knowif 
him  for  BO  long  a  time,  woold  pecessarily 
Impress  the  jury  with  the  fact,  if  It  were 
true,  that  Clifford  believed  old  man  Willis 
to  be  a  dangerous  end  deq;>erate  man,  al- 
though he  had  testified  in  bis  favor,  and  as 
to  Ilia  general  good  reputation  for  peace  and 
quietude  in  that  conuuunity.  Also  in.  view  of 
the  fact  that  the  court  instructed  the  jury 
that  the  witness  Clifford  might  be  impeached 
by  testimony  of  tltis  kind  the  jury  would 
naturally  conclude  that  having  been  impeach- 
ed by  sucdi  testimony  be  could  not  be  be- 
lieved in  any  statement  that  he  Ikad  made. 
The  instruction  therefore  was  very  prejudi- 
cial. The  impeachment  of  the  witness  should 
not  have  been  permitted.  In  view  of  the 
fact  that  this  is  a  close  case  in  which  the 
testimony  lor  the  defendant  clearly  makes 
out  a  case  of  self-defense,  and  in  which  a 
former  jury  was  unable  to  agree,  this  court 
is  Impressed  with  the  fact  that  this  testi- 
mony must  have  had  considerable  influence 
upon  the  jury  In  reaching  a  verdict  of  guilty. 
We  believe  it  is  our  plain  duty  therefore  to 
reverse  this  judgment  of  conviction  upon 
this  ground  alone. 

Other  errors  are  complained  of,  but  they 
are  either  lacking  in  merit  or  are  such  as 
are  not  likely  to  arise  upon  a  retrial  of  the 
case.  We  deem  it  imnecessary  therefore  in 
view  of  the  conclusion  that  we  have  herein 
reached  .to  pass  npon  them. 

Q%e  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DOTLB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 
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HUTCHINS  V.  STATE.    (No.  A-2676.) 

(Criminal  Court  of  Appeals  o£  Oklalioma.    Sept. 

18,  1917.) 

(Byllahut  by  the  Court.) 

1.  Ckimiwal  Law  e=>1077— Appbai/— Cosra 

In  a  criminal  prosecution,  where  the  defend- 
ant has  been  convicted  and  desires  to  appeal,  up- 
on a  proper  showing  made  to  the  trial  court  that 
he  is  unable  to  pay  the  court  reporter  for  a  tran- 
script of  the  testimony,  or  the  court  clerk  for  a 
transcript  of  the  record,  it  is  the  duty  of  the 
trial  court  to  make  an  order  directing  that  this 
be  done  without  expense  to  the  defendant. 

2.  Criminal  Law  «=9l077— Appeai^-Cobt  of 
Tkanscbipt. 

On  appeal  by  transcript  from  a  conviction 
for  murder,  it  appearing  from  the  record  Uiat 
the  plaintiff  in  error  waa  denied  his  constitu- 
tional and  statutory  right  to  perfect  an  appeal 
by  case-^iade  as  a  poor  person,  by  reason  of 
the  refusal  of  the  court  to  order  the  court  re- 
porter to  furnish  him  with  a  transcript  of  the 
proceedings,  and  the  testimony  taken  upon  the 
trial,  the  judgment  is  reversed  and  a  new  trial 
awarded. 

Appeal  from  District  Court,  Jackson  Coxsa- 
ty ;    Geo.  O.  Crump,  Judge. 

Ed.  Hutcblns  was  convicted  of  murder,  and 
he  appeals.  Reversed  and  remanded  for  new 
trial. 

W.  T.  McConnell,  of  Oklahoma  City,  for 
plaintiff  in  error.  The  Attorney  General  and 
R.  MIcMillan,  Asst  Atty.  Gen.,  tor  the  State. 

DOTLB,  P.  J.  The  plaintiff  In  error  was 
tried,  convicted,  and  sentenced  to  life  Im- 
prisonment, upon  an  information  charging 
him  with  the  crime  of  murder  In  the  killing 
of  his  wife,  Mary  Hutchlns,  by  shooting  her 
with  a  pistol.  The  case  comes  before  this 
court  upon  a  i)etltlon  In  error  with  a  certi- 
fied transcript  of  the  record.  The  errors 
assigned  are  as  follows: 

"First.  The  court  erred  in  overruling  the  de- 
murrer to  the  information. 

"Second.  Tha  court  erred  in  the  admission  of 
testimony  against  the  defendant. 

"Third.  Tne  court  erred  in  its  instructions  to 
the  jury. 

"Fourth.  The  court  erred  in  failing  to  instruct 
the  jury  as  to  all  the  law  applicable  to  the  facts 
proven, 

"Fifth.  The  court  erred  in  failing  to  instruct 
the  jurv  in  the  law  as  to  the  different  degrees  of 
bomicide. 

"Sixth.  The  court  erred  in  its  statements  in 
the  presence  of  the  jury. 

"Seventh.  The  court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 

"Eighth.  The  court  erred  in  overruling  the 
defendant's  motion  for  a  transcript  of  the  tes- 
timony, statements,  objections,  rulings  of  the 
court  (not  of  record),  exceptions,  and  record 
proper  of  the  entire  proceedings  had  in  said 
cause  in  said  court  before,  at  and  upon  the  trial 
thereof  to  be  incorporated  in  a  case-made  and 
furnished  tha  defendant  for  the  purpose  of  per- 
fecting bis  appeal  to  this  court  by  case-made, 
unless  the  said  defendant  who  was  found  by  the 
court  to  be  a  pauper,  deposit  with  the  court  ste- 
nographer the  sum  of  $40  for  such  transcript 
and  case-made,  thus  denying  to  the  plaintiff  in 
error  the  right  of  appeal,  as  will  more  fully  ap- 
pear from  Kxhibit  A  attached  hereto. 

"Ninth.  That  the  plaintiff  in  error  is  a  poor 


colored  person,  and  has  not  at  any  time  since 
said  trial  been  able  to  pay  for  said  case-made  or 
record  proper,  and  that  the  record  and  tran- 
script whieh  is  attached  hereto  were  procured 
by  his  attorney.  That  he  is  unable  to  pay  or 
secure  the  costs  of  filing  this  appeal  in  this 
court,  as  will  more  fully  appear  from  the  affi- 
davit of  his  poverty  filed  herewith  and  marked 
Exhibit  B  and  made  a  part  hereof." 

The  tnformaUon  In  this  case  is  sufficient, 
and  the  demurrer  thereto  was  properly  over- 
ruled. 

[1]  The  only  other  question  whldi  can  be 
determined  upon  the  transcript  Is  concerning 
the  action  of  the  court  in  refusing  to  order 
the  court  reporter  to  furnish  the  defendant 
with  a  transcript  of  the  testimony  In  order 
to  perfect  his  appeal.  It  appears  flrom  the 
transcript  that  when  the  court  rendered  Judg- 
ment, the  defendant  filed  his  motion  and 
afiidavlt  in  part  as  follows: 

"That  from  said  judgment  the  said  defend- 
ant desires  to  appeal  to  the  Criminal  Court  of 
Appeals,  notice  of  which  has  been  given  as  re- 
quired by  law ;  that  in  order  to  properly  pre- 
sent said  appeal  it  is  necessary  that  he  pre- 
pare a  case-made  to  serve  upon  the  plaintiff  and 
for  settlement  and  filing  in  said  Court  of  Ap- 
peals with  his  petition  in  error;  that  due  de- 
mand has  been  made  upon  the  court  stenog- 
rapher, and  that  said  stenographer  refuses  to 
make  the  same  unless  a  deposit  of  $40  Is  made 
to  pay  for  same.  Affiant  says  that  he  is  a  poor 
person ;  that  he  has  no  property  or  money  of 
any  kind  whatsoever;  that  his  relatives  are  all 
poor  and  have  no  property  or  money  with  which 
to  aid  him ;  *  *  *  and  that  by  reason  of  his 
poverty  and  the  poverty  of  his  relatives  he  is  un- 
able to  pay  for  said  case-made,  or  to  pay  said  at- 
torney for  making  the  same.  VVheretore  defend- 
ant prays  that  the  court  make  an  order  direct- 
ing the  court  stenographer  to  make  such  case- 
made  for  the  use  of  said  defendant  free  of  cost 
to  the  defendant." 

The  order,  as  shown  by  the  transcript, 
omitting  title  and  Indorsements,  is  as  follows: 
"Judgment  on  Motion. 

"Now  on  this  tiie  16th  day  of  September,  1915, 
the  same  being  a  regular  judicial  day  of  the  reg- 
ular September,  1915,  term  of  this  court,  there 
came  on  to  be  heard  the  motion  of  the  defendant 
Ed  Hutchins  that  he  be  furnished  a  case-made 
for  the  purpose  of  properly  presenting  liis  appeal 
herein  to  the  honorable  Criminal  Court  of  Ap- 
peals of  the  state  of  Oklahoma,  free  of  cost  on 
account  of  his  poverty,  and  after  bearing  said 
motion  and  the  evidence  thereon  and  the  argu- 
ment of  counsel  both  for  plaintiff  and  defendant 
the  court  finds  that  the  allegations  of  poverty 
alleged  in  said  motion  are  true  and  tliat  the  same 
are  not  controverted  by  the  plaintiff,  but  the 
court  further  finds  that  there  is  no  merit  in  de- 
fendant's contemplated  appeal  to  the  Criminal 
Court  of  Appeals  of  the  state  of  Oklahoma,  it  ia 
therefore  ordered,  adjudged  and  decreed  that  the 
said  motion  for  case-made  be  in  all  things  over^ 
ruled,  to  which  ruling  of  the  court  the  defendant 
excepts  and  exceptions  are  allowed.  Geo.  C. 
Crump,   Judge. 

"Attest:  [Seal.]  Maude  KimbelL  Connty 
Clerk,  by  Fred  Zimmerman,  Deputy. 

In  the  case  of  Jeffries  ▼.  State,  0  Okl. 
<3r.  673,  132  Pac.  823,  it  was  held  that  where 
a  ccmvicted  defendant  desires  to  appeal,  that 
upon  a  proper  showing  made  to  the  trial 
court  that  he  Is  unable  to  i>ay  the  stenogra- 
pher for  a  transcript  of  the  t^timony,  or  the 
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derk  for  a  transcript  of  the  record,  it  is  tbe 
duty  of  the  trial  court  to  make  an  order 
directing  tbat  this  be  done  without  expense 
to  tbe  defendant. 

In   delivering  the   opinion  of  tbe  court. 
Judge  Furmau  said: 

"Appellant  was  tried  and  convicted  of  man- 
slaugnter  In  the  first  degree,  and  his  punisli- 
ment  was  assessed  at  15  years'  imprisonment  in 
the  penitentiary.  Appellant  gave  notice  of  ap- 
peal, and  moved  the  court  to  direct  that  the 
case-made  and  record  should  be  prepared  with- 
out expense  to  him  upon  the  ground  that  he 
was  without  friends  and  money  and  was  unable 
to  pay  the  stenographer  for  extending  his  notes' 
and  to  pay  the  clerk  of  the  court  for  making  up 
the  record.  The  fact  that  appellant  was  a  pau- 
per was  not  contested  by  uie  state.  But  the 
motion  was  denied  by  the  court  In  this  we 
think  there  was  error.  •  •  •  Stenographers 
are  paid  by  the  state  $100  per  month  for  their 
services.  They  are  also  allowed  to  charge  lib- 
eral fees  for  extending  their  notes  wliere  the 
parties  desiring  such  extension  are  able  to  pay 
for  the  same.  But,  when  a  defendant  is  unable 
to  pay  for  extending  the  notes  of  tlte  stenograph- 
er, be  is  as  much  entitled  to  have  this  done  with- 
out cost  to  him  as  he  is  to  have  the  services  of 
the  sheriff  in  summoning  witnesses  or  any  other 
court  officer  in  the  performance  of  his  duty  in 
such  cases.  It  is  therefore  tbe  right  of  a  defend- 
ant if  he  is  unable  to  pay  for  the  same  to  have' 
tbe  stenographer's  notes  extended  without  cost, 
and  it  is  the  duty  of  the  trial  court  to  make  an 
order  to  this  effect,  and  to  see  that  it  is  obey- 
ed. As  this  was  not  done  in  the  case  at  bar, 
tliere  is  no  case-made  in  the  record,  and  appel- 
lant has  been  denied  his  constitutional  right  to 
have  his  case  reviewed  by  this  court  upon  the 
facts.  Whether  he  is  guilty  or  innocent  he  has 
this  right,  and  he  cannot  lawfully  be  deprived  of 
it.  In  the  case  of  Tegelr  v.  State,  3  Okl.  Cr. 
595,  107  Pac.  949,  139  Am.  St.  Rep.  976,  this 
court  held  that,  where  a  defendant  without  fault 
on  his  part  or  on  the  part  of  those  who  repre- 
sented him  has  not  been  able  to  obtain  a  case- 
made  upon  which  to  prosecute  an  appeal,  a  new 
trial  wiU  be  granted  him.  In  the  case  at  bar 
appellant  has  prosecuted  an  appeal  upon  a 
transcript  of  the  record  in  which  there  are  nu- 
merous assignments  of  error  alleged  to  have  been 
committed  by  the  trial  conrt  in  its  instructions 
to  the  jury.  We  cannot  determine  intelligently 
as  to  whether  or  not  the  trial  court  erred  in  its 
instmetions  to  the  jnry  unless  the  testimony  in 
the  case  is  also  before  us,  because  instructions 
are  always  viewed  in  the  light  of  the  testimony 
to  which  they  are  applicable.  It  is  true  that 
appellant  is  only  a  friendless  negro  without 
money,  and  dependent  upon  the  charity  of  his  at- 
torneys for  his  defense.  But  the  law  is  no  re- 
specter of  persons.  It  cannot  look  to  the  color 
of  a  man's  face,  the  size  of  his  pocketbook,  or 
the  number  of  his  friends.  We  want  the  people 
of  Oklahoma  to  understand,  one  and  all,  that 
tbe  poorest  and  most  unpopular  person  in  the 
state,  be  he  white  or  blacx,  can  depend  upon  it 
that  justice  is  not  for  sale  in  Oklahoma,  and 
that  no  one  can  be  deprived  of  his  right  of  ap- 
peal simply  because  he  is  nnable  to  pa^  a  ste- 
nographer to  extend  the  notes  of  the  testimony." 

The  rule  announced  by  this  court  in  the 
Jeffries  Case  should  by  this  time  be  familiar 
to  all  who  are  concerned  with  the  administra- 
tion of  the  criminal  law.  In  the  case  of  Harris 
V.  State,  10  Okl.  Cr.  417, 137  Pac.  365, 139  Pac, 
846,  it  la  held  that: 

"Where  a  defendant  is  able  to  employ  counsel 
to  represent  him,  and  the  trial  court  refused  to 
enter  an  order  requiring  the  testimony  to  be  ex- 
tended without  expense  to  the  defendant,  such 


refusal  wiU  not  constitute  ground  for  reversal, 
unless  it  affirmatively  appears  from  the  record 
that  the  defendant  was  a  pauper,  and  that  such 
counsel  so  employed  could  not  have  made  up  a 
statement  of  the  evidence  fr<»n  memory,  and 
that  thereby  the  trial  court  had  abused  its  dis- 
cretion." 

In  the  case  at  bar  the  trial  court,  in  de- 
nying the  motion,  "iinds  that  the  allegations 
of  poverty  aUeged  in  said  motion  are  true, 
and  that  tbe  same  are  not  controverted  by 
tbe  plaintiff ;  but  the  court  further  finds  there 
Is  no  merit  tn  defendant's  contemplated  ap- 
peal." 

[2]  Under  tbe  Constitution  and  laws  of 
this  state  an  appeal  may  be  taken  by  tbe  de- 
fendant as  a  matter  of  right  from  a  judgment 
of  conviction  In  a  criminal  prosecution 
against  him,  and  be  is  entitled  to  have  this 
court  review  thei  proceedings  bad  upon  bis 
trial  and  conviction  when  such  appeal  is 
taken  according  to  law.  Every  citizen  should 
feel  and  know  that  under  our  Constitutloa 
and  laws  there  Is  no  one  so  rich  and  power- 
ful as  to  be  above  the  just  penalties  of  the 
Maw,  and  no  one  so  poor  and  bumble  as  to  be- 
beneath  its  completest  protection. 

It  appearing  that  the  plaintiff  in  error  was 
denied  bis  constitutional  and  statutory  right 
to  perfect  an  appeal  by  case-made  as  a  poor 
person  by  reason  of  the  refusal  of  tbe  court 
to  order  the  court  reporter  to  furnish  him  with 
a  transcript  of  the  proceedings  and  of  the  tea*- 
tlmony  taken  upon  the  trial,  it  follows  the 
judgment  of  the  district  court  of  Jackson 
county  must  be  reversed.  It  is  so  ordered, 
and  the  cause  Is  remanded  for  a  new  trial. 
Tbe  warden  of  the  penitentiary  at  McAles- 
ter  will  deliver  the  defendant  to  the  sheriff 
of  Jackson  county  to  be  held  in  custody  by 
him  until  be  is  discharged  from  such  custody 
according  to  law. 

ARMSTRONG  and  MATSON,  JJ,  concur.. 


CAMERON  et  al.  v.  STATB.     (No.  A-2733.> 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  28,  1917.     Rehearing  Denied 

Sept  25,  1917.) 


(Byllabui  ly  th«  Court.} 

1.  IWTOXICATINO    LiQ-DOBS    «=>236(9)  —  Ntn- 
aufCB — SUFFICIENCT  OF  EVIDKRCX. 

Evidence  examined,  and  held  sufficient  to- 
sustain  a  judgment  of  conviction  for  maintain- 
ing a  liquor  nuisance. 

2.  CBnaNAL  Law  ®=»421(1)— Evidkncb— Rep- 

TJTATION— LlQUOB  NUISANCE. 

Where  defendants  are  charged  with  main- 
taining a  liquor  nuisance,  evidence  of  the  gen- 
eral reputation  of  the  place,  as  to  its  being  a 
place  where  intoxicating  liquors  were  kept  for 
sale,  and  where  people  congregated  to  drink  tha- 
same,  is  admissible. 

3.  Intoxicating  Liqttobs  «s9233(2)— Liquok 

NUISANOB— BVIDENCB. 

For  other  evidence  MU  properly  admitted,, 
see  body  of  opinion. 
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Appeal  from  Ootinty  Court,  Oklahoma 
Ooimty;    Wm.  H.  Zwick,  Judge. 

Fied  Cameron  and  others  were  convicted 
of  maintaining  a  lliiuor  nuisance,  and  appeaL 
Judgment  as  to  each  affirmed. 

Ledme  Guthrie,  of  Oklahoma  City,  for 
plaintiffs  in  error.  S.  P.  Freellng,  Atty.  Gen., 
and  B.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

MATSON,  J.  Plaintiffs  In  error  were  coa- 
vlcted  In  the  county  oJurt  of  Oklahoma  coun- 
ty for  unlawfully  maintaining  at  No.  208^ 
North  Broadway,  In  Oklahoma  City,  Okl.,  a 
public  nuisance,  In  that  said  building,  while 
under  the  control  and  in  the  possession  of 
s^ld  plaintiffs  in  error,  was  a  place  where 
Intoxicating  liquors  were  kept  for  sale,  and 
where  people  congregated  for  the  purpose  of 
drinking  the  same.  Cameron  and  Pence  were 
sentenced  by  the  court  to  serve  a  term  of 
Imprisonment  of  6  months  each  in  the  county 
Jail,  and  to  pay  a  fine  of  $500  each.  Wilson 
was  sentenced  to  30  days'  Imprisonment  and 
to  pay  a  fine  of  $50.  The  evidence  in  the 
case  discloses  a  state  of  facts  which  shows 
that  the  defendants  Cameron  and  Pence  were 
the  owners  of  the  business,  and  that  Wilson 
aided  and  abetted  in  the  conduct  of  the  same, 
although  not  having  any  financial  interest  in 
the  business. 

[1  ]  It  is  contended  that  the  evidence  Is  in- 
sufficient to  sustain  the  verdict.  With  this 
contention  this  court  cannot  agree;  the  evi- 
dence In  effect  establishing  the  following: 
That  the  place  at  No.  203  Vi  Nortb  Broadway, 
Oklahoma  City,  during  the  period  beginning 
about  the  1st  day  of  July,  1915,  and  extend- 
ing to  November,  1915,  was  a  place  where 
intoxicating  liquors  were  kept  for  the  pur- 
pose of  barter  and  sale,  and  where  divers 
persons  visited  and  congregated  for  the  pur- 
pose of  drinking  the  same;  that  the  said  de- 
fendants were  occupying  and  in'  control  of 
these  premises  during  that  period  of  time; 
that  the  place  was  fitted  up  with  an  impro- 
vised bar  in  the  rear  of  the  building,  and  in 
the  front  was  a  pool  table  and  card  table; 
that  frequent  raids  were  made  by  the  police 
officers  of  Oklahoma  City  upon  the  said  prem- 
ises during  that  period  of  time;  that  the 
odor  of  whisky  was  very  pronounced  la  said 
premises  on  all  the  times  that  these  raids 
were  made ;  that  empty  whisky  bottles  were 
found  concealed  upon  the  premises,  and  upon 
one  occasion  the  defendant  Wilson  was 
caught  in  the  act  of  emptying  whisky  into 
the  sewer  on  said  premises;  that  divers  per- 
sons other  than  the  defendants  were  In  and 
upon  the  premises  at  various  times  theee 
raids  were  made,  and  were  met  upon  the 
stairway  coming  out  of  the  premises  with 
the  odor  of  whisky  upon  their  breaths ;  that 
people  were  seen  to  come  from  the  premises 
in  an  apparent  state  of  intoxication ;  that  a 
lookout  was  stationed  at  the  head  of  the 
stairs  leading  into  the  premises,  and  that 


these  various  defaidants  at  different  times 
were-  acting  in  the  capacity  of  a  lookout; 
that  a  system  of  code  signals  was  used,  by 
which  one  defendant,  who  was  stationed 
across  the  street,  would  signal  to  another  de- 
fendant in  the  building  when  the  officers  ap- 
proached to  make  a  raid;  that  these  defend- 
ants were  on  various  occasions  seen  to  carry 
packages  and  bottles  into  said  premises, 
sometimes  In  their  pockets,  and  at  other 
times  in  grips  and  suit  cases ;  that  during  all 
of  said  period  of  time  the  place  had  a  gen- 
eral reputation  of  being  a  place  where  intoxi- 
cating liquors  were  kept  for  sale  and  dis- 
posed of  In  violation  of  the  prohibitory  liquor 
laws  of  the  state;  that  whisky  was  found 
concealed  under  the  rear  stairway  to  the 
building  in  a  plant  that  had  been  established 
there  under  the  ground. 

The  evidence  also  discloses  that  the  de- 
fendant Pence  resided  at  No.  1429  West  Main 
street,  Oklahoma  City,  which  was  some  14  or 
15  blocks  distant  from  No.  203^  North 
Broadway ;  that  the  defendant  Cameron  was 
the  owner  of  an  automobile,  which  was  con- 
stantly parked  in  front  of  or  near  these 
premises  on  Broadway  street  in  Oklahoma 
City  every  day  during  this  period  of  time; 
that  these  defendants  were  watched  by  the 
officers  of  the  dty  and  cotmty,  and  were  seen 
to  make  frequent  trips  in  this  automobile 
from  the  said  premises  on  Broadway  to  the 
residence  of  the  said  Pence,  where  packages 
of  liquor  were  obtained  and  carried  back  to 
the  premises  on  Broadway;  that  the  prem- 
ises of  Pence  on  West  Main  street  were  used 
as  a  storehouse  in  connection  and  as  a  part 
of  the  business  conducted  at  203%  North 
Broadway;  that  large  quantities  of  liquor 
were  se^i  to  be  carried  into  Pence's  home 
during  this  period  of  time ;  that  on  the  19th 
of  October,  1915,  the  sheriff  of  Oklahoma 
county,  one  of  his  deputies,  and  another  offi- 
cer employed  by  the  county  attorney,  caught 
the  defendants  Pence  and  Cameron  In  the 
act  of  leaving  Pence's  home  to  get  Into  the 
automobile  along  about  7  o'clock  in  the  eve- 
ning; that  a  search  was  made  of  their  per- 
sons, and  the  defendant  Pence  had  concealed 
in  and  upon  his  clothes  five  phits  of  whisky. 
On  another  occasion  the  residence  of  Pence 
was  searched,  and  a  barrel  of  bottled  beer 
was  found.  On  another  occasion  an  empty 
keg  was  found  concealed  upon  his  premises, 
which  had  a  paper  wram>ed  around  it  wbldi 
was  wet  vrith  whisky,  and  around  the  bnng 
hole  of  the  keg  the  odor  of  whisky  was  very 
pronounced.  The  neighbors  of  Pence  testified 
to  the  fact  that  during  this  period  of  time 
about  twice  a  week  an  empty  trunk  would 
be  carried  away  from  his  residence  by  a 
transfer  wagon,  and  would  be  returned  dur^ 
Ing  the  following  night,  and  would  be  seen 
the  next  morning  at  the  rear  end  of  his  place 
with  the  top  open ;  that  whisky  cartons  and 
empty  whisky  bottles  in  large  numbers  w«e 
seeq  Iq  and  upQu  Fence's  prHuises,  where  lita 
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house  was  located ;  that  BhljHnntts  of  whisky 
and  beer  were  fregnently  carried  to  Pwoe's 
residence  by  ezpresB  companies;  fbat  on 
■ome  oocasiona,  when  the  premises  at  No. 
206%  North  Broadway  were  seardied,  whis- 
ky glasses  were  found  with  small  amounts  of 
whisky  In  them ;  that  said  defendants  Cam- 
eron and  Pence  admitted  the  control  of  the 
premises  at  No.  2(^%  North  Broadway  dur- 
Infr  this  period  of  time. 

No  substantlTe  defense  was  Interposed  by 
any  of  these  defendants  to  the  proof  In  this 
case.  They  merely  relied  upon  Impeaching 
the  credibility  of  certain  n^ghbors  of  Pence, 
who  testified  to  the  fact  of  large  quantities 
of  intoxicating  liquors  being  carried  to  his 
house  during  the  time  charged  that  this  of- 
fense was  committed.  It  is  the  opinion  of 
this  court  that  the  evidence  adduced  by  the 
state  was  sufflclent  to  authorise  the  trial 
court  to  submit  the  question  of  whether  or 
not  these  defendants  were  maintaining  said 
place  as  a  Uqnor  nuisance  to  the  Jury.  The 
Jury  having  found  the  defendants  guilty, 
and  the  trial  court  court  having  refused  to 
set  the  verdict  of  the  Jury  aside,  and  there 
b^ng-  evidence  suffldent  to  sustain  the  Judg- 
ment, this  court  will  not  set  It  asid& 

[2]  It  is  also  contended  that  the  court 
erred  In  allowing  evidence  to  be  introduced 
that  the  said  place  had  the  general  reputa- 
tion of  being  a  place  where  Intoxicating  liq- 
uors were  kept  for  sale,  and  where  persons 
congregated  to  purchase  the  same  during 
said  period  of  time.  It  has  already  been 
established  by  the  decisions  of  this  court 
that  in  this  dass  of  cases  such  testimony  is 
competent.  Wllkerson  v.  State,  9  Okl.  Or. 
663,  1.S2  Pac.  1120;  Caffee  v.  State,  11  OkL 
Or.  263,  14S  Pac.  490 ;  Ostendorf  v.  State,  8 
Okl.  Cr.  380,  128  Pac.  148. 

[3]  Finally,  it  is  contended  that  the  court 
erred  in  allowing  the  state  to  prove  the  re- 
ception of  intoxicating  liquors  at  the  Pence 
residence,  which  was  not  connected  with  the 
place  alleged  to  be  maintained  as  a  nuisance, 
and  also  the  testimony  showing  the  search 
of  the  defendant  Pence  on  the  10th  day  of 
October,  1915,  and  the  discovery  of  whisky 
on  his  person.  We  think  this  evidence  was 
competent.  Before  this  proof  was  admitted, 
the  state  had  shown  by  competent  testimony 
that  the  defendants  Cameron  and  Pence 
made  frequent  trips  from  the  place  conducted 
at  203%  North  Broadway  to  the  residence 
of  Pence  on  West  Main  street ;  that  on  these 
occasions  they  obtained  Intoxicating  liquors 
at  Pence's  residence  and  carried  them  back 
to  203%  North  Broadway.  The  evidence 
Aowed  In  effect  that  the  two  places  were 
conducted,  one  as  a  place  of  sale,  and  the 
other  as  a  storehouse  for  the  liquors  to  be 
sold  at  203%  North  Broadway.  Tha  place  at 
208%  North  Broadway  was  in  the  business 
district  of  the  dty,  where  it  was  unsafe  to 
keep  large  quantities  of  liquor.    The  place 


on  West  Main  street  was  In  tbe  ovtsktits- 
of  the  dty,  where  liquor  oonld  be  received 
and  kept  with  less  danger  of  discovery.  HiIs 
evidence  tended  to  show  the  manner  In  which 
the  place  at  208%  North  Broadway  was  kept 
and  conducted  by  these  defendants,  and  tend- 
ed also  to  connect  the  said  defendants  with 
its  maintenance. 

'We  find  no  error  In  the  record  Justifying 
a  reversal  of  this  Judgment  The  Judgment 
Is  afSrmed. 

DOYLE,  P,  J.,  and  ARMSTRONG,  J,  con- 
cur. 


CAMERON  et  al.  v.   STATE.     (No.  A-2734.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  28,  1917.     Rehearing  Denied 

Sept.  25,  1917.) 

Appeal  from  County  Court,  OklahoidB  Coun- 
ty:    Wm.  H.  Znick,  Judge. 

Fred  Cameron  and  Frank  Pence  were  ccnvict- 
ed  of  maintaining  a  liquor  nuisance,  and  appeal. 
Affirmed, 

Ledrue  Gutbrie,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Pred  Cameron  and  Frank 
Pence  were  jointly  tried  in  the  county  court  of 
Oklahoma  county  for  maintaining  a  public  nui- 
sance, where  intoxicating  liquors  were  possessed 
and  kept  for  sale,  and  where  people  congregated 
for  the  purpose  of  drinking  the  same,  at  No. 
205  and  No.  205%  North  Broadway,  in  Okla- 
homa City,  Oklahoma  county,  Okl.,  from  the 
1st  day  of  November,  1913,  up  until  the  Ist  day 
of  July,  1915.  They  were  each  sentenced  to 
serve  a  term  of  six  months  in  the  county  jail, 
and  to  pay  a  fine  of  S500. 

This  is  a  companion  case  to  No.  A-2733, 
against  these  same  parties,  this  day  dedded  by 
the  court.  167  Pac.  339.  In  this  case  the  par- 
ties were  prosecuted  for  maintaining  a  public 
nuisance  at  a  different  location  from  that  de- 
scribed in  No.  A-2733,  and  during  a  different 
period  of  time.  The  legal  questions  involved 
are  all  dedded  adversely  to  the  contention  of 
these  plaintiffs  in  error  in  case  No.  A-2733, 
The  evidence  in  this  case  to  sustain  the  convic-, 
tion  is  equally  as  strong,  if  not  stronger,  than 
that  adduced  by  the  state  hi  No.  A-2733. 

After  a  careful  examination  of  the  record,  the 
court  finds  no  error  suffident  to  reverse  the 
judgment,  and  the  same  is  affirmed. 


TDDOB  V.   STATBi     (No.  A-2761.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    July 

30,  1917.    Rehearing  Denied 

Sept.  25,  1917.) 

(Byllabus  ly  the  Court.) 

1.  Cmminal  Law  «=»3C9(2)— Evidence— 0th- 
EB  Offenses. 
Upon  the  trial  of  a  person  charged  with 
larceny  of  domestic  animals,  it  la  competent  for 
the  state  to  prove  all  the  facts  and  drcum- 
stances  in  connection  with  the  theft  and  which 
are  calculated  to  shed  light  upon  the  troth  of 
the  matter  in  controversy,  even  though  such 
facts  may  disclose  the  commission  of  other 
crimes.  This  rule  does  not  permit  the  indis- 
criminate proof  of  other  crimes,  but  is  confined 
to  the  proof  of  such  facts  as  may  be  pertinent 
to  the  issue,  or  are  directly  -  connected  there- 
with. 
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2.  Cbihinai,  I/aw  «=>fWr(2),  1186(1)— B'ailubb 
TO  Reduce  Testiuont  to  Wettirq — Pbej- 

T7DICIAL  KRBOB— RsVEBaAI.. 

(a)  Under  section  1786,  Rev.  Laws  1910,  It 
is  the  duty  of  the  trial  court  to  require  the  court 
reporter  to  record  and  transcribe  all  of  the  pro- 
ceeding had  in  the  trial  of  a  criminal  case  when 
requested  so  to  do  hy  any  party  in  interest  or 
his  attorney,  and  the  failure  of  the  court  so  to 
do  is  made  prejudicial  error  without  regard  to 
the  merits  of  the  matter  in  controversy. 

(b)  When  a  record  discloses  the  fact  that  the 
court  failed  to  comply  with  this  nuindatory  pro- 
vision of  the  statute,  a  reversal  will  follow  as  a 
matter  of  course  in  this  court,  unless  the  whole 
record  discloses  facts  sutBdent  to  enable  the 
court  to  determine  the  merits  of  the  proposition 
counsel  were  endeavoring  to  save. 

3.  Cbiminal    Law    «=954(1)— New    TiiiaI/— 
Contents  of  Motion. 

It  is  the  duty  of  counsel  to  specifically  state 
the  grounds  upon  which  he  expects  to  base  er- 
ror in  the  motion  for  a  new  trial  in  order  that 
the  tria^  court  may  have  an  opportunity  to 
correct  any  fatal  mistake  that  may  have  been 
made  during  the  trial. 

4.  Cbiminal  Law  «=>1129(3)— Review  —  Ab- 
bionhent  of  E}riiobs. 

An  assignment  of  error  based  upon  the  ac- 
tion of  the  court  in  overruling  the  challenge  for 
cause  to  any  juror  cannot  avail  on  appeal  un- 
less the  record  affirmatively  shows  that  the  de- 
fendant had  exhausted  bis  peremptory  challeng- 
es, and  that  by  reason  of  the  action  of  the  court 
his  rights  were  prejudiced. 

5.  CRunNAi.  Law  «=9824(15)—Tbiai.— Sen- 
tence. 

It  is  the  duty  of  a  trial  court,  when  re- 
quested so  to  do  by  counsel  for  defendant,  to 
instruct  the  jury  to  fix  the  punishment  and  de- 
fine to  them  the  correct  penalty  prescribed  by 
law  for  the  offense  charged.  In  the  absence 
of  any  such  request,  however,  the  court  is  au- 
thorized to  pronounce  judgment  on  the  general 
verdict  of  guilty. 

6.  Cbiminal  Law  «=>1165(1)— Appeal— Pnw- 

DAMENTAL   ERBOB. 

When  a  careful  consideration  of  all  the  facts 
and  circumstances  disclosed  by  the  record  lead 
unerringly  to  the  conclusion  that  an  honest 
jury'  could  reach  no  other  conclusion  than  that 
of  guilt,  this  court,  will  not  reverse  the  judg- 
ment of  conviction  in  the  absence  of  fundamental 
error. 

Appeal  from  District  Oourt,  Texas  Ck>unty ; 
W.  C.  Crow,  Judge. 

William  J.  Tudor  was  convicted  of  larceny 
of  domestic  animals,  and  appeals.    Affirmed. 

W.  G.  Hughes,  of  Guymon,  and  Charles  L. 
Moore,  Of  Oklahoma  C^ty,  for  plaintiff  in  er- 
ror. R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

ARMSTRONG,  J.  William  J.  Tudor  was 
convicted  In  the  district  court  of  Texas  coun- 
ty on  a  charge  of  larceny  of  domestic  ani- 
mals, and  his  punishment  fixed  at  ten  years' 
imprisonment  in  the  state  penitentiary.  He 
appeals  to  this  court  for  a  reversal  of  the 
Judgment. 

The  information  charges  the  larceny  of 
two  mules  in  Texas  connty,  OkL,  on  the  22d 
day  of  February,  1914,  the  property  of  J.  M. 
KimbrieL 

The  proof  discloses  the  fact  that  Kimbrlel 
lived  In  Texahoma;    that  on  the  night  of 


February  2l8t  a  team  of  moles  owned  by  him 
was  brought  to  town  and  placed  in  his  bam; 
that  on  the  morning  of  the  22d  of  February 
they  were  gone.  A  search  was  made^  but  no 
trace  of  the  animals  coold  be  found.  Com- 
plaint was  made  to  the  sheriff  of  Texas 
connty,  who  in  turn  notified  a  number  of  of- 
ficers in  adjoining  counties,  giving  a  descrip- 
tion of  the  team.  A  few  days  thereafter  the 
sheriff  notified  Kimbrlel  that  a  team  answer- 
ing the  description  of  his  had  been  located 
In  Beaver  county,  and  asked  him  to  go  and 
Identify  them.  He  went  in  company  with, 
the  sheriff  and  found  the  team  to  be  his.  A 
deputy  sheriff  in  Beaver  connty  and  another 
citizen  had  arrested  Tudor  the  night  before. 
After  getting  him  In  an  antomobile  and 
starting  to  Beaver  Olty,  the  connty  seat,  Tu- 
dor assaulted  tlie  officer  and  escaped,  but 
was  recaptured  the  next  day.  The  sheriff  ot 
Texas  county  and  Kimbriel  wait  to  the  place 
where  the  mules  were  located,  and  thei* 
found  a  wagon  containing  a  number  of  other 
articles  which  the  proof  disclosed  had  been 
stolen  about  the  same  time  the  mules  disap- 
peared. After  the  recapture  of  Tudor  he 
was  taken  to  Texas  county  and  confined  in 
the  county  Jail,  and  admitted  to  Deputy 
Sheriff  Lyle,  and  County  Attorney  Anderson 
that  he  had  stolen  the  team,  and  said  he  was 
going  to  plead  guilty  to  the  charge.  At  the 
trial  he  Interposed  a  defense  of  alibi  and  in- 
troduced a  number  of  witnesses  to  establish 
the  fact  that  he  was  in  Ouymon  upon  the 
night  of  thetteft  and  was  there  all  night. 

The  Jury,  after  liearlng  ail  of  the  testi- 
mony, found  him  guilty,  and  the  court  as- 
sessed his  punishment  at  ten  years'  impris- 
onment in  the  state  penitentiary. 

Among  the  numerous  assignments  of  error 
set  up  we  will  endeavor  to  discuss  those  of 
consequence. 

[1]  It  Is  first  contended  that  the  ooart 
erred  in  admitting  testimony  disclosing  the 
theft  of  other  property  In  addition  to  the 
mules.  The  testimony  complained  of  was 
given  by  the  officers  who  made  the  arrest  and 
otiier  witnesses  who  were  interested.  At  the 
time  the  idaintlff  in  error  was  traveling 
through  the  cotmtry  in  a  wagon  In  which 
were  certain  stolen  articles  which  were  re- 
covered and  afterwards  returned  to  their 
owners.  There  was  no  error  in  admittlng^ 
this  testimony.  It  was  a  part  of  the  res 
gestae.  He  had  stolen  the  team  of  mules,  the- 
other  property,  and  was  escaping  from  the- 
country  with  them.  All  of  the  facts  and  cir- 
cumstances in  connection  with  the  transac- 
tion, including  all  the  stolen  property  in  his 
possessi<m  at  the  time  of  the  arrest,  his  es- 
cape from  the  officers,  and  his  admission  of 
guilt,  were  properly  allowed  to  go  to  the 
Jury.  Some  few  details  in  connection  with 
the  other  thefts  probably  should  have  been 
excluded,  but  there  is  no  prejudicial  error  In 
the  ruling  of  the  court  sufficient  to  warrant 


»For  other  eaifi  Me  lama  toplo  and  KBT-HnilBBB  in  all  Kay-Numb<r«d  DlgasU  sad  IndezM 


Digitized  by 


Google 


OkL) 


TUDOR  y.  STATE 


343: 


a  reveraal  of  this  Judgmmt  on  tliat  ground. 
Tbe  gejneral  rale  that  a  defendant  on  trial 
cannot  be  ahown  to  have  committed  other 
crimes  is  not  applicable  when  the  facts  are 
a  part  of  the  res  gests  or  have  material 
bearing  uycHt  the  issues  under  consideration. 
See  Green  t.  State,  8  OkL  Cr.  695,  129  Paa 
683;  Hampton  t.  State,  7  Okl.  Gr.  291,  123 
Paa  571,  40  L.  Bw  A.  (N.  S.)  43;  Tempy  t. 
State,  9  Okl.  Cr.  44S,  132  Pac.  383. 

[2]  The  next  assignment  of  error  is  based 
upon  the  proposition  tliat  the  court  erred  in 
refusing  to  require  the  court  reporter  to  re- 
cord the  voir  dire  examination  of  the  Jurors. 
The  record  discloses  the  following  in  this 
connection: 

"Mr.  Hughes  (after  a  number  of  the  jurors 
had  been  examined  b;  the  state  and  passed  by 
the  court) :  I  thought  the  examination  was  be- 
ing taken  by  the  reporter  and  asked  that  it  be 
done. 

"Hie  Court:  Go  ahead;  it  is  not  done  any- 
where else,  and  it  is  not  necessary  to  do  it 
here. 

"Mr.  Hughes:  We  except  to  tbe  remarks  of 
the  court  and  request  that  this  examination  t>e 
taken." 

The  action  of  tbe  court  in  this  connection 
was  error.  The  only  question  is  whether  or 
not  this  Judgment  should  be  reversed  upon 
this  ground.  Ordinarily  the  failure  of  the 
court  to  require  the  reporter  to  take  down  all 
of  the  proceedings  had  at  the  trial,  when  so 
requested,  is  reversible  error,  regardless  of 
the  merits  of  the  particular  matter  in  con- 
troversy. 

Section  1786,  R.  L.  1910,  is  as  follows: 
"It  shall  be  the  duty  of  the  court  reporter  to 
take  down  in  shorthand  and  to  correctly  tran- 
scribe, when  required,  all  the  proceedings  upon 
the  trial  of  any  cause,  as  well  as  all  statements 
of  counsel,  the  witnesses  or  the  court,  made 
during  the  trial  of  any  cause  or  with  reference 
to  any  cause  pending  for  trial,  when  required 
by  a  party  or  attorney  interested  therein,  and 
all  other  matters  that  might  properly  be  a  part 
ot  a  case-made  for  appeal  or  proceeding  in  er- 
ror. An  attorney  in  any  case  pending  shall 
have  the  right  to  request  of  the  court  or  stenog- 
rapher that  all  such  statements  or  proceedings 
occurring  in  the  presence  of  the  stenographer, 
or  when  his  presence  is  required  by  such  at- 
torney, shall  be  taken  and  transcribed.  A  re- 
fusal of  the  court  to  permit,  or,  when  requested, 
to  require  any  statement  to  be  taken  down, 
•  •  ♦  upon  the  same  l>eing  shown  by  affi- 
davit or  other  direct  and  competent  evidence,  to 
the  Supreme  Court,  shall  be  deemed  prejudicial 
error,  without  regard  to  the  merits  thereof." 

This  section  is  a  plain  and  unequivocal 
mandate  of  the  lawmaldng  power,  and  it  is 
the  duty  of  the  trial  courts  to  observe  the 
same  In  order  that  the  public  may  not  be 
charged  with  unnecessary  expense  of  second 
trials,  and  further,  that  fairness  and  impar- 
tiality may  be  olwerved  in  all  proceedings 
bad  In  the  trial  of  a  criminal  case.  The  trial 
court  evidently  overlooked  the  mandatory 
provisions  of  the  statute  and  the  opinions  of 
this  court  construing  it. 

In  Lamm  et  al.  v.  State,  4  Okl.  Cr.  641,  111 
Pac.  1002,  It  Is  said: 

"Section  1,  art.  7,  of  the  Session  Laws  of 
Oklahoma  1905,  p.  320,  gives  to  either  party  to 


a  trial  the  right  to  demand  of  the  court  that 
the  conrt  stenographer  shall  take  down  in 
shorthand  any  statement  made  by  any  party  to 
such  trial  which  might  properly  be  a  part  of 
the  case-mad^  for  appeal  or  proceeding  in  er^ 
ror;  and  if  the  conrt  refuses  to  comply  with 
such  demand,  the  matter  may  be  preserved  in 
the' record  by  affidavits  or  by  any  other  compe- 
tent evidence,  and  such  refusal  upon  the  part 
of  the  trial  court  wiU  be  ground  for  reversal, 
without  regard  to  the  merits  thereof. 

"Any  party  to  a  cause  has  the  right  to  de- 
mand that  the  court  stenographer  shall  l>e  re- 
quired to  take  down  any  matter  which  may 
transpire  at  the  trial,  when  such  matter,  if 
objected  to,  is  such  that  it  may  properly  be 
made  -a  part  of  a  case-made  for  appeal  or  pro- 
ceeding m  error." 

In  Walker  v.  State,  6  Okl.  Ot.  370, 118  Pac. 
1005,  it  is  said: 

"If  the  attorney  for  a  defendant  requests  the 
trial  court  to  direct  the  court  stenographer  to 
take  down  and  transcribe  any  statement  of  at- 
torneys, or  other  proceedings  occurring  in  the 
presence  of  the  court  which  constitute  a  part 
of  the  trial,  for  the  purpose  of  incorporating 
such  statfflnent  in  the  case-made,  and  the  court 
refuses  to  comply  with  this  request,  this  may 
be  shown  by  affidavits  or  other  competent  evi- 
dence; and  such  refusal,  when  so  shown,  will 
be  held  to  be  prejudicial  error,  without  regard 
to  the  merits  of  the  question,  I)ecau8e  it  involves 
the  right  of  a  defendant  to  prepare  and  present 
a  fair  statement  of  wliat  occurred  in  the  trial  ^ 
court  for  review  upon  appeaL" 

All  of  tbe  opinions  involving  this  question 
written  by  tliis  court  since  those  cited  supra 
adhere  strictly  Jo  this  doctrine. 

[3]  The  record  before  us,  however,  discloses 
the  fact  that  only  three  Jurors  were  objected 
to.  The  examination  of  these  Jurors  was 
taken  by  the  reporter  and  included  in  the 
record.  This  being  trae,  it  is  Impossible  to 
conceive  tluit  prejudice  resulted  from  tbe  ac- 
tion of  tbe  conrt  , 

In  the  motion  for  new  trial  no  specific 
assignment  of  error  is  based  upon  the  action 
of  the  court  In  this  connection  nor  is  any 
specific  assignment  in  the  petition  in  error 
based  upon  this  proposition.  Counsel  en- 
deavor to  avail  themselves  of  this  question 
under  the  general  assignment  that  there  were 
irregularities  in  tbe  proceedings  of  the  court 
in  the  trial  of  this  cause  which  prevented  the 
plaintltf  In  error  from  having  a  fair  and 
impartial  trial.  This  allegation  in  the  motion 
for  a  new  trial  and  in  the  petltl(«  in  error 
probably  would  be  sufilcient  to  preserve  the 
question  for  review  if  tbe  record  indicated 
that  any  injury  resulted  by  reason  of  this 
action.  Counsel  should  have  called  the  at- 
tention specifically  to  this  proposition  in  the 
motion  for  a  new  trial  instead  of  relying  on 
generalities. 

The  trial  court  evidently  leconsidared  his 
first  statement  that  the  reporter  would  not 
be  required  to  take  tbe  voir  dire  examina- 
tion and  required  Um  to  take  it,  because  the 
record  discloses  that  certain  portions  of  tills 
examination  was  taken  and  all  of  the  exami- 
nation of  wbldi  there  is  any  complaint  made 
was  taken. 

After  considering  the  whole  record,  we 
conclude  that  this  Judgment  should  not  be 
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reversed  npon  this  gronnd.  The  trial  courts, 
however,  are  warned  against  the  practice 
complained  of.  The  law  entitles  a  defendant 
to  have  every  utterance  during  the  trial  re- 
corded and  transcribed  If  he  so  desires,  and 
no  trial  judge  has  the  authority  to  deny  him 
this  privilege.  The  fact  that  the  record  be- 
fore us  is  sufficiently  complete  to  enable  us 
to  determine  the  merits  of  this  matter  is  the 
only  ground  upon  which  the  judgment  can 
stand. 

[4]  The  next  assignment  Is  based  upon  the 
action  of  the  court  In  overruling  challenges 
for  cause  to  Jurors  Isham,  Davidson,  and 
Arnold. 

This  assignment  Is  not  tenable  for  the  rea- 
son that  the  record  falls  to  show  that  the 
defendant  had  exhausted  his  peremptory  chal- 
lenges. Before  he  would  be  entitled  to  com- 
plain of  any  i>erson  sitting  as  a  juror  tn  the 
trial  of  his  case  he  Is  first  required  to  show 
that  he  has  exhausted  his  peremptory  chal- 
lenges, and,  by  reason  of  the  court  falling 
and  refusing  to  sustain  challenges  for  cause, 
has  been  denied  the  right  of  trial  by  a  fair 
and  Impartial  jury  as  the  law  provides.  AU 
of  the  jurors  complained  of,  except  probably 
one,  were  qualified  under  the  doctrine  declar- 
ed by  this  court  In  many  cases,  the  last  being 
Horn  V.  State,  decided  at  the  May  term  of 
the  court,  164  Pac.  683. 

The  next  assignment  to  be  discussed  is  bas- 
ed upon  the  proposition  that  the  court  erred 
in  falling  to  Instruct  the  jury  that  the  pun- 
ishment fixed  by  the  law  for  the  crime  diarg- 
ed  was  not  less  than  two  years  nor  more 
than  ten  years  in  the  state  penitentiary. 

The  record  falls  to  disclose  the  fact  that 
counsel  requested  any  such  instruction.  The 
jury  returned  a  general  verdict  of  guilty,  and 
the  court  fixed  the  punishment. 

[E]  This  court  has  unlfomdy  held  to  the 
doctrine  that  the  failure  or  refusal  of  a  trial 
court  to  Instruct  the  jury  to  fix  the  punish- 
ment and  advising  them  clearly  what  the 
punishment  provided  by  law  Is  in  any  crimi- 
nal case,  when  so  requested.  Is  reversible 
error. 

Section  8933,  R.  L.  1910,  provides: 

"In  all  cases  of  a  verdict  of  conviction  for 
any  offense  against  any  of  the  laws  of  the  state 
of  Oklahoma,  the  jury  may,  and  shall  upon 
the  request  of  the  defendant,  assess  and  de- 
clare the  punishment  in  their  verdict  within  the 
Umitations  fixed  by  law,  and  the  court  shall 
render  a  judgment  according  to  such  verdict, 
except  as  hereinafter  provided." 

In  addition  to  this,  secUon  5934,  R.  L.  1910, 
provides: 

"Where  the  jury  find  a  verdict  of  guilty,  and 
fail  to  agree  on  the  puisbment  to  be  inflicted, 
or  do  not  declare  such  punishment  by  their 
verdict,  the  court  shall  assess  and  declare  the 
punishment  and  render  the  judgment  accord- 
ingly." 

These  statutes  have  been  construed  by  this 
court  In  numerous  opinions,  among  whldi  are 
Chandler  v.  State,  3  Okl.  Cr.  263,  106  Pac. 
875,  107  Pac.  735;   Blair  v.  State,  4  OW.  Cr. 


366,  111  Pac.  1003.  OSie  Idoitlcal  question, 
however,  has  not  been  beton  the  court  here- 
tofore. 

While  we  think  It  is  a  better  practice  that 
the  court  in  his  Instruction  to  the  jury  tell 
them  what  the  punishment  provided  by  law 
Is  for  the  crime  on  trial,  yet  it  Is  not  neces- 
sarily fatal  to  the  judgment  for  the  court  to 
fall  to  do  so  when  no  request  is  made  there- 
for. In  the  Instant  case  the  court  properly 
pronounced  the  judgment  and  sentence,  and 
after  a  careful  review  of  all  the  facts  and 
circumstances  disclosed  by  the  record  we  feel 
that  tlie  judgment,  although  the  maximum.  Is 
no  more  than  should  have  been  Imposed. 

The  trial  courts  are  not  to  confuse  the 
doctrine  here  announced  with  that  promul- 
gated in  Oelke  v.  State,  10  Okl.  Cr.  49,  133 
Pac.  1140.  In  the  Oelke  Case  the  defendant 
specifically  requested  the  court  to  Instruct 
the  jury  that  in  the  event  they  found  a  ver- 
dict of  guilty  they  should  assess  and  declare 
the  punishment.  The  jury  returned  a  ver- 
dict of  guilty,  but  failed  to  fix  the  punish- 
ment, and  we  held  that  the  court  should  bare 
required  the  jury  to  render  a  formal  ver- 
dict showing  that  they  were  unable  to  agree 
upon  the  punishment  The  record  in  the 
Oelke  Case  properly  discloses  the  fsct  that 
counsel  objected  to  the  reception  of  the  ver- 
dict in  the  form  it  was  rendered  by  the  jury, 
after  having  requested  the  court  to  submit 
the  question  of  punishment  to  the  jury.  The 
rule  in  the  Oelke  Case  is  correct,  but  It  Is 
not  applicable  to  the  record  before  us. 

[•]  It  is  next  urged  that  the  Judgment 
should  be  reversed  because  the  trial  court 
considered  for  the  purpose  of  enabling  him 
to  arrive  at  a  just  punishment  the  fact  that 
the  plaintiff  in  error  had  been  convicted  of 
crime  and  sentenced  to  serve  a  term  in  the 
penitentiary  in  the  state  of  New  Mexico. 
This  assignment  Is  without  merit 

Upon  a  careful  consideration  of  the  entire 
record  in  this  case,  we  feel  that  it  would  be 
a  mi&xxrrlage  of  justice  to  reverse  this  judg- 
ment, and  that  while  the  irregularities  com- 
plained of  may  contain  some  merit,  they  were 
not  prejudicial  to  the  substantial  rlj^ts  of 
the  accused.  It  Is  absolutely  clear  that  no 
honest  and  Intelligent  jury,  imder  the  facts, 
would  render  a  different  verdict  upon  a  re- 
trial of  the  cause. 

The  Judgment  Is  affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


FIELDS  V.  STATE.    (No.  A-2723.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Sept  17  1917.) 

(8vtl<i^»i*  hy  th«  0(mrt,) 
1.  CaniiNAL  Law  «=»363  —  Evidkkce  —  Rm 

GkSiTJE 

Circumstances   and   declarations   contempo- 
raneous with  the  main  fact  under  consideration. 


dts>Far  other  cases  see  same  topic  and  KEY-NUMBEK  Id  all  Ke7-Mttmbered  DIsesU  and  Indezw 


Digitized  by  VjOOQ  IC 


OU.) 


8TBVBNS0N  ▼.  STATE 


845 


or  ao  nearly  related  to  it  as  to  illustrate  ita  char- 
acter, are  admiasible  aa  parts  of  the  res  geats. 

(Additional  8yUahv4  by  Editorial  8taf.) 

2.  Assault  and  Battebt  4s>74— B^loniocs 
AflSAxn/r— STrmonNCT  or  Indiotubitt. 
An  indictment  charging  that  defendant  fe- 
loniously and  with  intent  to  do  bodily  harm,  and 
without  justifiable  cause,  assaulted  a  person 
named  by  holding  a  sharp  and  dangerous  knife 
and  by  striking  and  assaulting  the  person  named, 
etc.,  sufficient^  charged  an  offense; 

Appeal  from  District  Oooit,  Delaware 
Connty;   John  H.  Pltchford,  Judge. 

Bunk  Fields  was  conrlcted  of  felonious  as- 
sault, and  he  appeals.    Affirmed. 

James  S.  Davenport,  of  Vlnlta,  W.  C.  Hall, 
of  Oklahoma  City,  G,  W.  Goad,  of  Grove, 
and  J.  T.  Mcintosh,  of  Durant,  for  plaintiff 
in  error.  R.  McMillan,  Asst.  Atty.  Oen.,  for 
the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error  was 
convicted  In  the  district  court  of  Delaware 
county  under  an  Indictment  the  diarging  part 
of  which  Is  aa  follows: 

"He,  the  said  Bunk  Fields,  then  and  there 
being,  did  then  and  tliere  willfully,  unlawfully, 
and  feloniously,  with  intent  to  do  bodily  harm 
and  without  justifiable  or  excusable  cause,  com- 
mit an  assault  upon  the  person  of  Una  Fields, 
by  then  and  there  having  and  holding  a  certain 
sharp  and  dangerous  weapon,  to  wit,  a  large 
knife,  and  by  then  and  there  with  such  sharp 
and  dangerous  weapon  assaulting,  striking,  and 
stabbing  her,  the  said  Una  Fields,  cwtrary  to," 
etc. 

Upon  his  trial  the  Jnry  found  him  guilty 
aa  charged,  and  fixed  his  punishment  at  im- 
prisonment in  the  penitentiary  for  the  term 
of  two  years. 

From  the  Judgment  prononnced  upon  the 
verdict  he  appealed  by  flUng  In  this  conrt  on 
April  29,  1916,  a  petltioa  in  error  with  case- 
made. 

The  nndlspoted  facts  of  the  case  are  as 
follows : 

On  the  2l8t  day  of  January,  1915,  there 
was  a  dance  at  the  home  of  Jeff  and  Una 
Fields,  which  was  attended  by  about  a  doz- 
en of  the  young  people  of  the  neighborhood, 
among  them  the  defendant,  Bunk  Fields,  a 
brother  of  Jeff  Fields.  During  the  evening 
Bnnk  Fields  became  somewhat  Intoxicated 
and  a  fight  started.  Jeff  Fields  stopped  the 
flght,  and  in  doing  ao  liad  a  scuffle  with  the 
defendant  The  diffilcnlty  occurred  in  the 
dooryard.  Mrs.  Una  Fields  appeared  on  the 
scene,  and  the  defendant  stabbed  her  in  the 
breast  with  a  knife,  and  as  she  turned  he 
stabbed  her  In  tlie  bade.  She  screamed : 
"Oh !    he  U  killing  me." 

The  defendant  as  a  witness  in  his  own  be- 
half testified  that  several  of  the  boys,  includ- 
ing himself,  were  drinking,  and  that  a  fight 
started  between  Willie  Fields,  his  nephew 
and  Bill  Williams;  that  at  that  time  he  was 
very  drunk;  that  he  drew  a. pistol,  and  bis 
brother,'  Jeff,  took  it  from  him ;  that  he  had 
so  trouble  with  his  brother,  Jeff,  or  his  wife 


at  that  time,  and  that  he  did  not  assault 
Mrs.  Una  Fldds,  or  cut  her  with  a  knife: 
that  he  did  not  know  that  she  had  been  cut 
until  two  days  later. 

[1,2]  The  first  error  assigned  is  that  the 
court  erred  in  overruling  the  defendant's  de- 
murrer to  the  Indictment.  We  are  clearly  of 
the  opinion  that  the  indictment  Is  sufficient, 
and  that  the  demurrer  thereto  was  properly 
orernied. 

It  Is  daimed  that: 

The  court  erred  "in  admitting  over  the  objec- 
tion of  defendant  the  testimony  of  the  witness 
Toad  Muskrat  that  said  defendant  flourished 
a  pistol  and  had  a  conversation  with  another 
person  tiiat  night  at  the  time  the  alleged  crime 
was  committed." 

The  witness  Mnskrat  testified  that  he  saw 
the  defendant  strike  at  Mrs.  Fields.  His  te»- 
tlmony  as  objected  to  is  as  follows : 

"Q.  Now  the  time  you  speak  of  Jeff  Fields 
attempting  to  or  taking  Bunk  away  from  this 
difficulty,  did  you  see  a  pistol  there  at  that 
time?  A.  I  did ;  yes,  sir.  Q.  Wiiat  became 
of  the  pistol?  Who  had  the  pistol?  A.  Bunk 
Fields  had  it ;  he  had  the  pistol  at  the  time  the 
Bcufi9e  began  to  take  place.  Q.  What  became  of 
it?  A.  JeS  got  it  Q.  Bow  long  after  you 
saw  this  pistol  taken  away  from  Bunk  was  it 
that  you  saw  Bunk  Fields  and  Una  Fields  to- 
gether? A.  It  was  just  a  short  time;  it  was 
immediately." 

"The  defendant  moves  the  court  to  withdraw 
from  the  jury  the  evidence  of  the  witness  Musk- 
rat  as  to  the  defendant  having  a  pistol,  flour- 
ishing a  pistol,  and  displaying  a  pistol  there  that 
night,  for  the  reason  that  it  is  irrelevant,  and 
does  not  tend  to  prove  any  issue  in  this  case; 
that  it  proves,  if  anything,  the  commission  of 
another  crime.  The  motion  is  denied,  and  the 
defendant  excepts." 

We  are  satisfied  from  the  whole  record  that 
the  evidence  objected  to  was  competent  and 
admissible  as  a  part  of  the  res  gestae,  that 
the  objections  thereto  were  properly  overrul- 
ed, and  that  the  court  did  not  err  in  denying 
the  motion  to  withdraw  the  same  from  the 
consideration  of  the  Jury. 

The  evidence  was  claimed  to  be  insufficient, 
bat  it  fairly  established  the  defendant's 
gnilt,  and  folly  Justified  the  verdict  of  the 
Jury, 

Finding  no  error  In  tbe  record,  the  Judg- 
ment of  tbe  lower  ooart  Is  affirmed. 

ABMSTBONG  and  MATSON,  JJ.,  concur. 


STEVENSON  v.   STATE.     (No.  A-2e90.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Sept  15,  1917.) 

(SyUabui  by  the  Court.) 

IWTOXTOATIKO     LlQUOBS    «=S>236(11)— UWLAW- 
FTTL  SaLB— EVIDBNOB. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquor,  the  evidence  considered,  and 
held  sufficient  to  sustain  the  conviction. 

Appeal  from  County  Court,  Garvin  County; 
W.  H.  Wallace,  Judge. 
J.  S.  Stevenson  was  convicted  of  a  viola- 
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tlon  of  the  problbltory  law  and  he  appeals. 
Affirmed. 

H.  M.  Carr,  of  Pauls  Valley,  for  plalntUt 
In  error.  S.  P.  Freellng,  Atty.  Gen.,  and  K. 
McMUlan,  Asst.  Atty.  Gen.,  for  tbe  State. 

PER  GUHIAM.  Tbe  plaintiff  In  error  was 
convicted  In  the  county  court  of  Garvin  coun- 
ty on  an  Indictment  returned  tn  the  district 
court  of  said  county  and  duly  transferred  to 
said  county  court,  which  charged  an  unlaw- 
ful sale  of  spirituous  liquor  to  John  Lee,  and 
his  punishment  was  assessed  at  60  days' 
conflnement  in  the  county  jail,  and  a  fine 
of  $100.  From  the  judgment  and  sentence 
rendered  In  pursuance  of  the  verdict,  he  ap- 
peals. 

The  only  noticeable  assignment  of  error  is 
tbe  sufficiency  of  the  evidence  to  sustain  the 
verdict  and  judgment  John  Lee,  the  only 
witness  on  behalf  of  the  state,  testified  that 
be  went  to  the  defendant's  bouse  and  told 
him  that  he  wanted  a  drink  of  alcohol  or 
whisky,  and  asked  defendant  to  sell  him  a 
drink;  that  defendant  sold  him  a  drink  of 
alcohol,  for  which  he  paid  him  two  bits.  As 
a  witness  in  his  own  behalf  the  defendant 
testified  that  John  Lee  came  to  bis  bouse 
and  told  him  he  was  nearly  dead  for  a  drink, 
and  says,  "Got  anything  to  drink?"  and  I 
says,  "No,  not  got  anything,  but  might  go 
and  get  you  something';  that  be  gave  him 
a  drink,  and  Lee  ottered  him  a  quarter,  but 
be  did  not  take  it.  His  cross-examination 
shows  that  he  bad  been  previously  convicted 
of  a  violation  of  the  prohibitory  law. 

The  foregoing  statement  of  tbe  evidence 
is  sufficient  to  show  that  the  appeal  in  this 
case  is  wholly  destitute  of  merit.  The  judg- 
ment appealed  from  is  therefore  affirmed, 
lilandate  forthwith. 


AMERICAN  FUEL  CO.  v.  BENTON  et  aL 
(No.  14054.) 

(Supreme  Court  of  Washington.   Aug.  18, 1917.) 

1.  Appeai,  and   Ebbob   <g=9628(l)— Recobd— 
Statement  of  Facts— Extension  of  Time 

FOB  FlIJNQ. 

Appellant's  failure  to  serve  abstract  of  rec- 
ord and  statement  of  facts  within  00  days  as  re- 
quired by  Rem.  &  Bal.  Code,  §  893,  is  not  ex- 
cusable within  Laws  1015,  p.  303,  §  8,  where 
matters  occasioning  delay  were  entirely  within 
control  of  his  counsel,  as,  where  latter,  being  ab- 
sent during  large  part  of  the  time  when  Wj-day 
period  was  passing,  left  matter  of  obtaining  ex- 
tension of  time  with  law  clerk  in  Ills  office,  who 
failed  to  attend  to  it,  and  court  reporter,  who 
obtained  extension  of  time  long  afterwards  made 
mistake  in  computing  time,  where  no  attempt 
was  made  to  prepare  statement  within  30  days, 
and  where  attempt  at  end  of  30  days  to  obtain 
extension  by  stipulation  failed,  and  no  other  at- 
tempt was  made  till  long  afterwards  and  state- 
ment not  filed  till  after  expiration  of  00-day  pe- 
riod. 


2.  Appeai.  and  Ebbob  4=>624— Bsooxd — 
Statement  or  Faotb— Extension  or  Tikk 

FOB  FiLINO. 

Laws  1015,  p.  808,  §  8,  does  not  permit  the 
Supreme  Court  to  extend  time  for  filing  state- 
ment of  facts  so  as  to  revive  appellate  jurisdic- 
tion which  has  been  lost  by  expiration  of  90-day 
period  for  perfecting  an  appeal,  but  only  permits 
It  to  relieve  from  delay  where  reasonable  excuse 
therefor  is  shown. 

3.  Appeai.  and  Ebbob  iS=>621— Bbcobd — 
Statement  of  Facts— Extension  or  TncB 
FOB  Filing. 

Laws  1915,  p.  303,  {  8,  providing  that,  if 
failure  of  appellant  to  serve  abstract  of  record 
and  statement  of  facts  is  found  excusable.  Su- 
preme Court  shall  allow  him  reasonable  time  to 
supply  it,  does  not  repeal  Rem.  &  Bal.  Code,  { 
393,  requiring  that  statements  of  facts  be  filed 
within  30  days  after  time  for  taking  appeal  be- 
gins to  run,  unless  time  for  such  service  and 
filing  be  extended  by  trial  court  for  not  more 
than  60  days  additional,  nor  does  it  extend  'time 
for  service  and  filing  of  proposed  statement  of 
facts  beyond  period  of  90  days. 

Bn  Banc.  Appeal  from  Superior  Ckturt, 
Spokane  County ;  Brace  Blake,  Judge. 

Action  by  the  American  Fuel  Company 
against  Frank  H.  Benton  and  others.  From 
judgment  for  defendants,  plaintiff  appeals. 
Motion  by  appellant  for  order  permitting  It 
to  serve  and  file  Its  proposed  statement  of 
facts  allowed  in  department.  On  rehearing 
en  banc,  department  order  reversed,  and  mo- 
tion denied. 

Cullen,  Lee  &  Matthews,  of  Spokane,  for 
appellant.  Del  Gary  Smith  and  John  L. 
Wiley,  both  of  Spokane,  for  respondents. 


HOLCOMB,  J.  A  motion  was  made  to  tbl» 
court  by  tbe  appellant  for  an  order  permit- 
ting it  to  serve  and  file  its  proposed  state- 
ment of  facts  on  appeal  to  this  court  from 
the  judgment  of  the  superior  court  for  Spo- 
Icane  county,  to  be  filed  as  of  the  31st  day 
of  January,  1917,  and  validating  in  all  re- 
spects tbe  service  and  filing  of  the  statement 
of  facts  which  was  made  on  that  date,  and 
directing  Hon.  Bruce  Blake,  judge  of  the 
superior  court  in  and  for  Spokane  county,. 
to  sign  and  settle  appellant's  statement  of 
facts  as  proposed,  if  there  l>e  no  objections  to 
the  same  by  respondents  other  than  the  time 
within  which  It  was  served  and  filed. 

Upon  bearing  of  this  motion  before  a  de- 
partment of  this  court,  an  order  was  made  on 
April  4,  1917,  permitting  the  filing  of  tbe 
statement  of  facts  in  question  as  of  tbe  31st 
day  of  January,  1917,  validating  tbe  same, 
requiring  tbe  settlement  and  certification  of 
the  same  by  the  trial  judge,  and  allowing  tbe 
respondents  10  days  after  the  filing  of  a  copy 
of  that  order  with  the  clerk  of  tbe  superior 
court  of  Spokane  county  within  which  to 
serve  and  file  proposed  amendments  to  ap- 
pellant's statement  of  facts,  upon  terms  of 
appellant's  paying  to  respondents  tbe  sum  of 
$100  on  tbe  filing  of  a  copy  of  sucb  order 
with  the  <derk  of  tbe  sapetlor  court    Upon 
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petition  a  rehearing  of  appellant's  motion 
«n  banc  was  granted. 

From  the  affidavits  In  snpport  of  the  ap- 
{tllcatlon  It  appears  that  the  Judgment  In  the 
case  was  tigned  and  filed  on  July  11,  1916. 
On  the  same  day  a  motion  for  new  trial  was 
aenred  and  filed,  and  on  September  28,  1916, 
an  afhdavlt  In  support  thereof  was  served, 
which  was  filed  on  October  2,  1916.  On  Oc- 
tober  11,  1916,  defendant  served  ooonter  af- 
fidavits resisting  the  motiaa  for  a  new  trial. 
On  October  21,  1916,  an  order  overruling  the 
motion  for  a  new  trial  was  entered.  On  De- 
«ember  11,  1916,  notice  of  appeal  was  served, 
and  «m  December  14,  1916,  notice  of  appeal 
and  an  appeal  and  supersedeas  bond  were 
filed.  On  November  20,  1916,  a  stipulatlan 
was  signed  by  attorneys  for  appellant,  looking 
toward  an  extension  of  time  to  and  including 
January  20,  1917,  within  which  to  serve  and 
file  appellant's  statement  of  facts.  This 
stipulation  was  presented  for  signature,  by 
a  law  clerk  of  appellant's  counsel,  to  Mr. 
Smith,  one  of  the  attorneys  for  the  respond- 
ents, on  or  about  the  date  it  bears,  but  sig- 
nature was  refused  by  Mr.  Smith.  The 
law  derk,  however,  It  appears,  did  not  In- 
form his  employer,  counsel  for  appellant,  of 
the  r^usal  to  sign  the  stipulation,  and  re- 
turned the  same  some  time  afterwards ;  and 
on  February  1,  1917,  after  he  had  left  the 
employ  of  the  counsel  for  appellant,  the  un- 
signed stipulation  was  filed  in  the  office  of 
the  clerk  of  the  superior  court  On  January 
10,  1917,  upon  the  application  of  Raymond  P. 
Kelley,  official  court  reporter  of  the  superior 
court  of  Spokane  county,  Blake,  trial  Judge, 
-signed  an  order  extending  the  time  in  which 
to  ffie  the  statement  of  facts  to  the  1st  day 
of  February,  1917,  which  ^rder  recites  that 
the  application  for  ezten^on  of  time  was 
made  upon  application  of  Kelley,  official 
«onst  reporter. 

It  is  further  alleged  in  support  of  this  ap- 
plication that  W.  G.  Matthews,  one  of  the 
firm  of  counsel  for  appellant,  and  who  had 
charge  of  the  preparation  and  trial  of  the 
case  in  the  court  below,  was  absent  from 
Spokane  during  the  mtwth  of  December, 
1916,  returning  to  Spokane  on  January  8, 
1917;  that  on  January  9,  1917,  Kelley,  who 
reported  the  trial  of  the  case,  requested  Mr. 
Matthews  to  grant  him  more  time  within 
which  to  get  out  the  statement  of  facts  in 
the  case;  that  Mr.  Matthews  said  he  would 
Attempt  to  make  arrangements  with  coun- 
sel for  respondents  for  an  extension  of  time, 
but  that  in  any  event  the  time  could  not  be 
extended  to  more  than  90  days  from  the  date 
of  the  order  overruling  the  motion  for  a  new 
triaL  It  is  further  alleged  that  one  Kenneth 
I.  Ghormley  was  working  in  the  office  of 
-counsel  for  appellant  up  to  January  1,  1917 ; 
that  he  had  been  attending  to  the  details  of 
-perfecting  the  appeal  In  the  case;  that  he 
liad  pr^ared  and  filed  a  stipulation  extend- 
lug  the  time  for  serving  and  filing  the  pro- 


posed statement  of  ik«ts;  that  on  January  1, 
1917,  he  left  the  employ  of  the  firm,  counsel 
for  appeUant  It  is  further  alleged  that  on 
January  10,  1917,  Kelley,  without  the  knowl- 
edge or  consent  of  counsel  for  appellant,  ob- 
tained from  the  trial  Judge  the  ordor  here- 
tofore mentioned,  extending  the  time  for  fil- 
ing the  proposed  statement  of  fUcts  to  Feb- 
ruary 1,  1917;  that  counsel  did  not  know 
that  such  order  had  been  entered  or  that 
the  time  had  been  extended  beyond  the  .90 
days  aUowed  by  law,  until  after  the  expira- 
tion of  the  90  days;  that  Kelley  delivered 
the  statement  of  facts  to  counsel  for  appel- 
lant on  or  about  January  30,  1917,  and  im- 
mediately thereafter,  to  wit,  on  January  31, 
1017,  the  same  was  served  and  filed ;  that  at 
the  time  Kelley  presented  the  order  extend- 
ing the  time  for  filing  the  proposed  statement 
of  facts  he  had  looked  up  the  record  in  the 
case,  and  believed,  and  so  Informed  the  trial 
Judge,  that  February  1,  1917,  was  not  be- 
yond the  90  days  from  the  date  of  the  over- 
ruling of  the  motion  for  a  new  trial  aUowed 
by  law  for  the  extreme  limit  of  time  for  fil- 
ing and  serving  such  statement  of  facts,  and 
upon  such  hiformaUon  and  belief  the  order 
for  extending  the  time  was  granted.  The 
latter  allegations  with  reference  to  the  acts 
and  belief  of  the  court  reporter  are  supported 
by  affidavit  of  Itaymond  P.  Kelley,  court  re- 
porter. 

In  support  of  its  application  appellant  re- 
lies chlefiy  upon  section  8,  p.  308,  Session 
Laws  1915,  reading  as  follows: 

"In  case  of  a  failure  of  the  appellant  to  serve 
an  abstract  of  record  and  statement  of  facts,  or 
the  one  served  is  insufficient  the  supreme  court 
shall,  if  such  failure  is  found  to  be  excusable, 
allow  the  appellant  a  reasonable  time,  upon  such 
terms  as  the  court  may  impose,  in  which  to  sup- 
ply such  abstract  of  record  and  statement  of 
facts." 

It  was  In  the  exercise  of  a  supposed  dis- 
cretion granted  this  court  by  the  terms  of 
the  above  section  that  the  order  of  the  de- 
partment herein  was  made. 

Api>ellant  relies  largely  upon  otu:  decision 
in  State  ex  rel.  Gold  Creek  A.  M.  &  S.  Co. 
V.  Superior  Court,  89  Wash.  684,  155  Pac. 
145,  wherein  such  an  order  upon  terms  was 
granted  by  this  court  That  order  was  so 
granted  by  reason  of  discretion  vested  in  this 
court  by  section  8,  p.  303,  Session  Laws  1915. 
In  t|iat  case,  however,  the  90-day  period  from 
the  date  of  the  Judgment  for  the  filing  and 
serving  of  the  proposed  statement  of  facts 
had  not  expired,  but  the  statement  was  filed 
on  the  last  day  of  the  90-day  period.  There 
had  been  no  extension  either  by  stipulation 
or  by  order  upon  showing  in  the  trial  court  for 
the  extension  of  the  first  30  days  allowed  for 
the  serving  and  filing  of  the  statement  of 
facts,  but  it  was  shown  that  after  the  Judg- 
ment was  entered  negotiations  were  entered 
into  for  a  settlement  of  the  case.  It  was 
not  disputed  that  those  negotiations  con- 
tinued during  the  mouths  of  August  and  Sep- 
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tonber  Interrcfnlng  Mfore  the  90-day  period 
would 'expire,  and  that  they  were  conduct- 
ed in  good  faith  and  with  reasonable  hope 
that  the  case  would  be  finally  settled  without 
ai^eal  This  court  therefore  held  that,  not- 
withstanding the  fact  that  the  appellant 
Bhonld  have  prepared  and  filed  a  statement 
of  facts  within  the  3(May  period  unless  that 
time  was  extended  by  stipulation  or  by  order 
of  the  court  upon  showing,  it  was  the  policy 
of.  the  court  to  encourage  settlements  in 
pending  litigation,  and  that,  where  negotia- 
tions for  settlement  are  conducted  in  good 
faith  and  are  extended  over  a  period  of  time, 
the  parties  to  the  settlement  ought  not  to  be 
penalized  to  the  extent  of  being  deprived  of 
their  right  of  appeal  in  case  the  settlement 
should  faU,  and  that  a  reasonable  excuse  for 
failure  to  file  and  serve  the  statement  of 
facts  was  therefore  shown.  Terms  were  im- 
posed, however.  Mo  such  excuse  was  shown 
in  this  case  as  in  the  case  above  dted,  nor 
was  any  such  diligence  shown. 

Our  cases  of  State  ex  rel.  Blckford  t.  Ben- 
son, 21  Wash.  865,  68  Pac.  217,  Greely  v. 
Newcomb,  21  Wash.  S57,  58  Pac,  216,  and 
Fulton  V.  Methow  Trading  Co.,  45  Wash.  136, 
88  Pac.  117,  are  cited  to  the  effect  that  this 
court  will  not  -review  the  discretion  of  the 
lower  court  In  granting  an  extension  of  time 
within  which  to  file  a  proposed  statement  of 
facts.  All  those  cases,  however,  proceed  upon 
the  principle  that  some  diligence  on  the  part 
of  appellant,  or  some  excuse  good  in  law  and 
In  fact  for  lack  of  diligence,  was  shown  to 
the  trial  court  granttng  such  extension  of 
time ;  and  so  do  all  of  our  cases  which  we 
have  examined. 

We  had  the  same  statutory  provision  be- 
fore us  in  Codd  v.  Von  Der  Ahe,  92  Wash. 
629,  169  Paa  686,  where  a  statement  of 
facts  had  been  filed  and  certified  60  days  af- 
ter entry  of  final  Judgment,  without  order  ex- 
tending the  time  having  been  entered  or  even 
requested.    In  that  case  it  was  held: 

"That  section  do«s  not  repeal,  either  expressly 
or  by  any  possible  implication,  the  old  law,  Rem. 
&  BaL  Coae,  i  393,  requiring  that  the  proposed 
statement  of  facts  be  filed  within  30  days  after 
the  time  for  taking  the  appeal  begins  to  run, 
unless,  for  good  cause  shown,  the  time  for  such 
service  and  filing  be  extended  by  the  trial  court 
or  judpe.  The  act  of  1915,  as  construed  by  the 
case  cited  [State  ex  rel.  Gold  Creek,  etc.,  Co.  v. 
Superior  Court,  89  Wash.  684  (155  Pac  146)], 
merely  requires  this  court,  upon  unposing  terms, 
to  excuse  the  failure  to  file  a  sufficient  aad 
timely  statement  'if  such  failure  is  found  to  be 
excusable.' " 

We  see,  therefore,  that  in  the  Oold  Creek 
Case  the  court  held  the  respondent  was  es- 
topped from  urging  that  the  filing  was  un- 
timely, and  that  in  the  Von  Der  Ahe  Case  In- 
sufllelent  excuse  was  found. 

We  have  held  that  even  a  stipulation  ex- 
tending the  time  beyond  90  days  would  not 
avail  where  the  statement  was  not  filed  un- 
til after  90  days  had  expired  (Thomas  v. 
Lincoln  County,  82  Wash.  317,  73  Pac.  367) ; 
that  the  want  of  funds  to  prosecute  an  ap- 


peal and  to  prepare  a  statement  :ofl  facts  was 
no  excuse  (Harpel  v.  Harpel,  31  Wash.  296v 
71  Pac.  1010);  that  the  exteBsl<m  of  time 
procured  by  an  official  stenographer  without 
notice  does  not  relieve  the  appellant  from 
compliance  with  the  statute  requiring  the 
giving  of  notice  (Midiaelson  v.  Overmeyer, 
77  Wash.  110, 137  Pae.  332).  That  a  mistake 
of  law  on  the  part  of  the  attorney  for  appel- 
lant is  no  excuse  was  the  substance  of  the 
decision  In  Codd  v.  Von  Der  Ahe,  supra. 

[1]  In  substance,  the  excuse  oflCered  by 
appellant  in  the  case  before  us  la  that  one  of 
the  firm  of  counsel  was  absent  during  a 
large  part  of  the  time  when  the  90-day  period 
was  passing ;  that  he  left  certain  matters  of 
detail  with  a  law  clerk  in  his  office,  who 
failed  to  attend  to  them  correctly;  and  that 
he  left  the  matter  of  obtaining  additional 
time  with  the  court  reporter,  who  made  the 
mistake  in  computing  the  time.  In  Michael- 
son  V.  Overmeyer,  supra,  a  similar  excuae 
was  held  insuffiolent  No  attempt  seems  to 
have  been  made  in  this  case  to  caoae  the  pr^>- 
aration  of  a  statement  of  facts  within  the 
first  30  days  allowed  by  statute,  and  no  at- 
tempt made,  until  long  after  the  expiration  of 
30  days,  to  procure  an  extension  of  time,  and 
then  only  by  an  attempt  to  procnito  a  stipula- 
tion for  an  extension  of  time  which  was  re- 
fused by  counsel  for  respondents,  whldi 
shoold  have  been  sufficient  to  warn  counsel 
for  appellant  that  the  time  for  filing  had 
arrived.  Notwithstanding  this  warning,  coun- 
sel for  appellant  were  dilatory  for  another 
00  days.  The  9(Ma7  period  for  filing  and 
serving  a  statement  of  facts,  with  even  the 
most  extreme  extension  of  time  allowable 
under  the  law,  expired  January  20,  1917. 
No  statement  of  vf acts  was  prepared  within 
that  time,  or  until  January  30,  1917.  It 
was  Mrved  on  the  next  day,  which  was  11 
days  beyond  the  extreme  limit  of  time  within 
whldi  such  statement  of  fhcts  can  be  filed 
and  served.  No  sufficient  excuse  for  sudi 
lack  of  diligence  has  been  shown. 

[2]  -Section  8,  p.  808,  Session  Laws  1916, 
does  not  have  the  efTect  of  permitting  this 
court  to  acquire  Jurisdiction  where  Jurisdic- 
tion bas  beep  lost.  It  only  permits  this 
court  to  relieve  ttom  dllatorlness  where  a 
reasonable  excuse  therefor  Is  shown,  and 
upon  terms.  Where  the  statutory  x>erlod  for 
perfecting  an  appeal  has  expired,  this  court, 
as  an  appellate  court,  cannot  extend  sudi 
time  and  revive  appellate  Jurisdiction.  Loos 
V.  Rondema,  10  Wash.  164,  88  Pac.  1012; 
State  V.  Seaton,  26  Wash.  806,  66  Pac.  397; 
Crowley  v.  McDonough,  80  Wash,  67,  70 
Pae  261, 

[3]  It  Is  true  the  above  cases  were  decided 
prior  to  the  passage  of  the  act  of  1915.  But 
that  act  neither  repeals  the  former  law  nor 
by  implication  extends  the  time  for  the  serv- 
ing and  filing  of  a  proposed  statement  of 
facts  beyond  the  final  period  of  90  days.  Had 
sudi  been  its  Intent,  apt  language  could  eas- 
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Uy  have  been  employed,  bnt  was  not  In  any 
event  appellant  did  not  either  file  or  serve  Its 
proposed  statement  of  facts  on  or  before  the 
last  day  of  the  90-day  period,  as  In  the  Gold 
Creek  Case.  The  matters  occasioning  the 
delay  were  all  matters  within  the  control  of 
oonnsel  for  appellant  Re^wndents  were 
In  no  way  at  fault,  having  done  nothing  to 
occasion  delay  or  to  Induce  appellant  to  de- 
lay. 

The  department  order  heretofore  made  Is 
reversed.  The  motion  of  appellant  Is  denied, 
opon  condition,  however,  that  the  flOO  here- 
tofore paid  by  aKKllant  as  terms  be  forth- 
with refunded  by  respondents,  If  paid  to 
them,  within  five  days  after  the  filing  of  this 
order. 

PARKER,  MOUNT,  CHADWIOK,  and 
WEBSTER,  JJ.,  concur.  BLLIS,  C.  J.,  and 
MAIN  and  MORRIS  JJ.,  concur  in  the  result 


IiANGLET    STATE    BANK    v.    SBATTI/E 

MERCHANTS'  ASSTJ.    (No.  14178.) 
(Supreme  Court  of  Washington.    Aug.  18, 1017.) 

En  Banc.  Appeal  from  Superior  Court,  Is- 
land County;  John  M.  Ralston,  Judge. 

Action  by  the  Langley  State  Bank  against  the 
Seattle  Merchants'  Association.  From  judg- 
ment for  defendant,  plaintiff  appeals.  Respond- 
ent's motion  to  strike  statement  of  facts  granted. 

Floyd  Hatfleld,  of  Seattle,  for  appellant  Nel- 
■on  K.  Anderson,  of  Seattle,  for  respondent 

PER  C!UBIAM.  For  the  reasons  stated  in 
the  preceding  case.  American  BMel  Co.  v.  Ben- 
ton CWo.  14064)  167  Pac,  346,  the  motion  of  re- 
spondent to  strike  the  statement  of  facta,  filed 
and  served  untimely  by  appellant  without  ex- 
tension of  time  by  the  trial  court  or  by  stipula- 
tion or  application  therefor  on  good  cause,  is 
granted. 


SAINT  MICHAEL'S  MONASTERY  v, 

STEELE,  Judge,  et  al. 

(Supreme  Court  of  Idaho.     July  2,  1917. 

Rehearing  D^ied  Sept  18^  1917.) 

1.  MaNDAMTTS  <S=>28— SiZEBOISE  OV  JUBISDIO- 
TION— DlSCBETION. 

The  writ  of  mandate  may  He  employed  to 
sequire  a  court  to  enter  a  judgment  in  the  ex- 
ercise of  its  jurisdiction,  but  not  to  control  its 
discretion  or  direct  its  decision. 

2.  Mandamus  «=>4(1)  —  Adbqttatk  Rkhkdt 
AT  Law. 

A  party  considering  himself  aggrieved  by 
the  final  judgment  of  a  district  court  has  his 
plain,  speedy,  and  adequate  remedy  at  law  by 
appeal  to  this  court,  and  where  there  is  such 
remedy  the  writ  of  mandate  is  not  avaUaUe. 

Budge,  O.  J.,  dissenting. 

Original  petition  for  writ  of  mandate  by 
the  Saint  Michael's  Monastery  against  Edgar' 
O.  Steele,  as  Judge  of  the  Second  Judicial 
District  of  the  State  of  Idaho,  and  the  Cot- 
tonwood Water  &  Li^t  Company.  Alterna- 
tive writ  qnaabcU,  and  peremptory  writ  de- 
nied. 


Jess  B.  Hawley,  of  Boise,  Jas.  De  Haven, 
of  GcangeTUle,  aud  J.  F.  Allahle,  of  Coeur  d' 
Alene,  for  plaintiff.  Geo.  W.  TannahiU,  of 
Lewiston,  for  defendants. 

MORGAN,  J.  This  is  an  original  proceed- 
ing wherein  was  sought  and  procured  au  al- 
ternative writ  of  mandate  directed  to  the  de- 
fendant commanding  Mm  to  make,  sign,  and 
file  findings  of  fact  cotuduslons  of  law,  and 
decree  In  case  of  Cottonwood  Water  &  Light 
Company,  Limited,  a  (Corporation,  v.  Saint 
Michael's  Monastery,  a  Corporation,  hereto- 
fore decided  by  thla  court,  29  Idaho,  761,  leZ 
Pac.  242,  and  remanded  with  Instructions  to 
make  findings  and  conclusions  and  enter  a 
decree  In  conformity  to  the  views  therein  ex- 
pressed, or  that  he  Show  cause,  at  a  time 
and  place  stated  In  the  writ,  why  he  should 
not  have  done  so.  The  defendant  made  an- 
swer, and  the  case  was  submitted  to  the  court 
upon  the  complaint  the  answer,  and  the  af- 
fidavit of  defendant's  counsel. 

It  appears  that  after  receiving  our  remit- 
titur, In  the  case  above  mentioned,  the  de- 
fendant as  Judge  of  the  district  court  of  the 
second  judicial  district  made  findings  at 
fact  coQclualona  o£  law,  and  entered  a  decree 
in  all  particulars  satisfactory  to  the  plaintiff 
herein,  except  that  no  costs  accruing  in  the 
district  court  were  awarded.  The  purpose  of 
this  proceeding  la  to  procure  a  correction  of 
the  decree  In  that  particular. 

[1]  The  writ  of  mandate  may  be  employed 
to  require  a  court  to  enter  a  Judgment  in  the 
exercise  of  its  Jurisdiction,  but  not  to  con- 
trol Its  discretion  or  direct  its  dedslMi. 
Board  of  Orn're  v.  Mayhew,  5  Idaho,  572, 
51  Pac.  411;  Pyke  v.  Steunenberg,  6  Idaho, 
614, 51  Pac.  614 ;  Connolly  v.  Woods,  13  Idaho^ 
591,  92  Pac.  5Td ;  Olden  v.  Paxton,  27  Idaho, 
607,  160  Pac.  40;  Blackwell  Lumber  Co.  v. 
Flynn,  27  Idaho,  632,  150  Pac.  42. 

[2]  A  party  considering  himself  aggrieved 
by  the  final  judgmeat  of  a  district  court  has 
his  plain,  speedy,  and  adequate  remedy  at 
law  by  appeal  to  this  court  (Rev.  Codes,  | 
4807,  as  amended  by  Sess.  Laws  1915,  p.  193), 
and  where  there  is  such  remedy  the  writ  o4 
mandate  is  not  available  (Rev.  Codes,  |  4978 ; 
Wright  V.  Kelley,  4  Idaho,  624,  43  Pac.  565; 
Bellevue  Water  Co.  v.  Stodjslager,  4  Idaho^ 
636,  43  Pac.  668;  State  v.  Whelan,  6  Idaho, 
78,  53  Pac.  2;  Fraser  v.  Davis,  29  Idaho,  70, 
166  Pac  913,  168  Paa  233;  People  v.  Judges 
of  Ulster,  1  Colem.  Cas.  (N.  T.]  118;  State 
V.  Judges  of  Kenosha  Circuit  Court  3  Wis. 
800;  Haney  v.  Circuit  Judge,  101  Mich.  392, 
69  N.  W.  662). 

The  alternative  writ  is  quashed,  and  the 
peremptory  writ  denied.  Costs  are  awarded 
to  defendant 

RICE,  J.,  concurs.    BUDGE,  O.  J.,  dissents. 
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PASSOW  ft  SONS  T.  WETHEBBEE  et  aL 

(No.  3047.) 

(Supreme  Court  of  Utah.    Aug.  20,  1917.) 

1.  CoBPoaATiONs  <S=>544(2)— Insolvent  Cob- 
poKATioN— Tbubt  Fund  Theobt— Appuca- 

BILITT. 

The  doctrine  that  the  assets  of  an  insolvent 
corporation  constitute  a  trust  fund  in  equity 
for  the  payment  of  creditors  pro  rata  and  with- 
out preference  is  inapplicable  in  this  state,  with- 
out statute  authorizing  its  application.^ 

2.  Corporations  i&=>628— Defdnct  Corpora- 
tion—PREnERBNCE  OF  Creditors. 

Where  a  corporation  has  foriteited  its  char- 
ter for  nonpayment  of  the  annual  corporation 
tax  under  Laws  1909,  c.  106,  i  5,  relating  to 
forfeiture,  and  providing  that  in  case  of  forfei- 
ture all  the  assets  of  the  defaulting  corpora- 
tion shall  be  held  in  trust  by  the  directors,  and 
the  same  proceedings  bad  as  are  applicable  to 
insolvent  coi^orations,  it  may  in  good  faith  in 
winding  up  its  affairs  make  preferences  among 
its  creditors  so  long  as  not  interfered  with  In  a 
proper  equitable  proceeding  to  subject  its  prop- 
erty to  payment  of  creditors. 

3.  COBPOBATIONS  <S=414(2)— POWEBS  OK  PRES- 
IDENT— Notes  and  Mortoaoes. 

Where  the  president  who  was  also  the  gener- 
al manager  of  the  corporation  was  authorized 
under  its  by-laws  to  transact  its  general  busi- 
ness, his  power  to  execute  a  note  and  mortgage 
and  the  legality  of  his  acts  will  not  be  question- 
«d,  especially  where  he  acts  in  good  faith  and 
there  is  no  fraud.^ 

4.  CoBPOBATioNB  «=»548(3)— CBEDiroBS"  Suits. 

The  plaintiff  could  not,  without  offering  to 
restore  the  money  paid,  invoke  the  aid  of  equi- 
ty to  have  declared  illegal  the  foreclosure  of  a 
mortgage  of  a  defunct  corporation  assigned  to  a 
creditor  who  paid  money  therefor  for  the  use  of 
the  creditors  of  the  corporation,  especially  where 
the  creditor  was  an  actual  loser  by  the  trans- 
action. 

Appeal  from  District  Court,  Salt  Lake 
County ;   P.  C.  Loofbourow,  Judge. 

Action  by  Passow  &  Sons  against  W.  L. 
Wetherbee  and  others.  From  a  judgment 
for  plalntlfl  against  defendant  named,  plaln- 
tUC  appeals.    Affirmed,  with  costs. 

Hard  &  Hard,  of  Salt  Lake  City,  for  ap- 
pellant. R.  W.  Young  &  Son  and  Harry  J. 
Bobloson,  ikU  of  Salt  Lake  City,  for  respond 
«nt8. 

CORFMAN,  3.  This  was  an  action  brought 
by  plaintiff  in  the  district  conrt  of  Salt  Lake 
county  to  determine  the  rights  of  a  creditor 
of  a  defunct  corporation.  .  The  complaint.  In 
substance,  alleges  the  corporate  existence  of 
the  plalntlfl  and  the  defendant  Utah  State 
National  Bank,  hereinafter  designated  bank ; 
that  the  defendant  W.  L.  Wetherbee  Com- 
pany, hereinafter  called  company,  was  organ- 
ised as  a  corporation,  but  on  the  3d  day  of 
April,  1911,  Its  charter  was  forfeited  by  rea- 
son of  nonpayment  of  the  annual  corporation 


'Weyeth  H.  £  M.  Co.  v.  James-Spencer-Bateman 
Co.,  15  Utah,  110,  47  Pac.  604 ;  Colorado  Fuel  &  Iron 
Co.  T.  Hardware  Co.,  16  Utah,  11,  60  Pac.  628: 
Burnham  et  al.  v.  UcComlck,  18  Utah,  42,  66  Pac. 
T7;  National  Bank  v.  Scott,  18  Utah,  400,  65  Pac. 
874. 

'    ■  McCarrlck  v.  lienox  MIn.  Co.,  164  Pac.  478. 


tax ;  that  thereupon  It  ceased  to  have  any  pow- 
er or  aathorlty  to  continue  business,  and  that 
It  thereupon  became  and  Is  still  Insolvent; 
that  on  the  26th  day  of  November,  1913,  the 
plaintiff  recovered  a  Jndgment  against  the  de- 
fendant company  for  the  sum  of  $669.60  Inter- 
est and  costs ;  that  thereafter,  on  or  abont  Oc- 
tober 3,  1914,  an  execution  was  issned  on  the 
Judgment  and  the  sum  of  $50  obtained  there- 
on and  applied  as  part  payment  of  the  Judg- 
ment; that  the  balance  of  plaintiff's  Judg- 
ment remains  unsatlsfled;  that  the  defend- 
ant W.  L.  Wetherbee  was  the  general  man- 
ager and,  as  such,  had  sole  charge  and  con- 
trol of  the  property  and  assets  of  the  defend- 
ant W.  L.  Wetherbee  Company;  tliat  the 
assets  consisted  of  personal  property  of  vari- 
ous kinds.  Including  a  stock  In  trade ;  that  tlie 
defendant  W.  L.  Wetherbee  on  October  2, 
1912,  assumed,  without  legal  authority,  and 
with  the  purpose  of  hindering  and  delaying 
creditors,  particularly  the  plaintiff,  to  mort- 
gage, substantially,  all  the  assets  of  the  de- 
fendant W.  L.  Wetherbee  Company  to  the 
defendant  bank,  and  thereafter,  on  November 
28,  1914,  the  bank  obtained  a  Judgment  and 
decree  of  foreclosure  of  the  mortgage,  the 
mortgaged  property  was  sold,  bought  In  by 
the  bank  and  resold  by  it  to  the  defendant 
W.  L.  Wetherbee,  who  claims  to  be  the  owner 
thereof  to  the  exclusion  of  the  plaintiff  and 
other  creditors ;  that  the  foreclosure  and  sale 
by  the  bank  was  Ulegal  and  void,  and  in 
fraud  of  the  rights  of  the  plalntlfl  and  other 
creditors  of  the  defendant  company.  Plaln- 
tlfl prayed  for  an  accounting  of  the  assets 
of  the  defendant  company  and  for  Jndgment 
therefor  against  all  the  defendants,  receiver- 
ship, attorneys'  fees  and  costs  of  suit  in  be- 
Iialf  of  Itself  and  all  other  creditors  ooming 
in  and  Joining  in  the  action,  and  for  general 
reUef. 

The  separate  answer  of  the  defendant  bank 
admits  its  corporate  existence  and  the  in- 
corporation of  the  W,  L.  Wetherbee  Company, 
and  affirmatively  alleges  that  the  mortgage 
given  by  the  company  was  In  the  exercise  of 
its  lawful  powers  and  for  a  valuable  ccmsid- 
eration ;  that  the  mortgage  was  legally  fore- 
closed, the  property  purchased  by  the  banic 
at  the  foreclosure  sale  and  subsequently  re- 
sold to  the  defendant  W.  L.  Wetherbee,  on 
a  title  retaining  note;  that  Wetherbee  failed 
to  pay  for  the  same;  that  the  property  was 
recovered  from  Wetherbee  and  portions  there- 
of resold.  The  other  allegations  of  the  com- 
plaint are  denied.  Plaintiff,  In  reply,  denied 
all  the  affirmative  allegations  of  the  answer. 

Briefly  stated,  the  facts  proven  at  the  trial 
were  as  follows:  The  defendant  company 
was  incorporated  under  the  laws  of  Utah  In 
January,  1910.  Falling  to  pay  the  annual 
corporation  tax  its  charter  was  declared  for- 
feited April  3,  1911,  pursuant  to  statute.  The 
defendant  W.  L.  Wetherbee  was  its  president 
and  general  manager  authorized,  as  sudi,  un- 
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der  Its  by-laws,  to  transact  the  general  busl- 
aeas  affairs  of  tbe  company.  April  12,  1911, 
one  day  after  tbe  diarter  o<  the  company 
kad  been  forfeited,  a  meeting  of  creditors  of 
the  company  was  held  and  it  was  arranged 
that  the  company  should  go  Into  llanldatlcm. 
Time  for  payment  of  the  company  debts 
was  extended  and  a  note  and  chattel  mort- 
gage given  for  $6,000  on  all  the  assets 
to  the  Utah  Association  of  Credit  Men,  as 
trustee  for  the  creditors.  Payments  were 
made  by  the  company  to  the  Utah  Association 
of  Oredlt  Men  reducing  the  mortgaged  indebt- 
edness to  $3,390.70,  when  the  note  and  mort- 
gage was  assigned  by  tbe  Utah  Association  of 
Credit  Men  to  the  defendant  bank  for  a  con- 
sideration of  $2,04&28.  Subsequently  this 
mortgage  was  renewed  by  the  company  with 
the  bank  by  the  giving  of  a  new  note  and 
mortgage,  under  which  foreclosure  proceed- 
ings were  had  and  the  mortgaged  property 
purcliased  by  the  bank  at  foreclosure  sale. 
Thereafter  the  bank  sold  the  property  to  the 
defendant  W.  li.  Wetherbee,  on  a  title  retain- 
ing note  whi«!h  was  not  paid,  whereupon  the 
prcq>erty  was  repossessed  by  the  bank  and 
by  It  sold  to  a  third  party,  the  bank  sustain- 
ing some  financial  loss  In  tbe  transactions. 
The  Indebtedness  of  the  company  with  the 
plaintiff  was  contracted  for  goods,  wares,  and 
merchandise  between  October  1,  and  Novem- 
ber 3(^  1910,  for  which  a  Judgment  was  bad 
and  obtained  against  tbe  company  in  Novem- 
ber, 1913.  In  October,  1914,  execution  was 
Issued  and  $50  was  recovered  by  the  sheriff 
of  Salt  Lake  county  and  applied  on  the  plain- 
tiff's judgment.  The  evidence  also  shows 
that  the  plaintiff  did  not  take  any  part  in 
the  previous  transactions  of  tbe  company 
with  Its  creditors,  the  Utah  Association  of 
Credit  Men  and  the  bank.  Upon  trial  to  tbe 
court  a  money  Judgment  was  rendered  in 
plaintiff's  favor  against  the  defendant  W.  Li. 
Wetherbee,  as  prayed  for,  and  denied  as  to 
the  defendant  bank.    Plaintiff  appeals. 

Numerous  errors  are  assigned.  However, 
counsel  for  plaintiff,  in  bia  brief,  presents 
but  one  question  for  determination  by  this 
court,  and,  as  said  by  him: 

"Th«  sole  question,  presented  upon  this  ap- 
peal is  whetlier  or  not  defendant  W.  L.  Weth- 
erbee Company,  after  haviDp  become  insolvent, 
and  after  the  forfeiture  of  its  franchise,  could 
aasien  or  otherwise  convey  its  property  to  a 
single  creditor,  either  for  itself  or  for  the  benefit 
of  Itself  and  other  creditors,  to  the  exclusion 
of  the  rights  of  the  plaintiff  and  the  other  cred- 
itors to  participate  in  the  distribution  of  the  as- 
sets of  the  said  insolvent  and  defunct  corpora- 
tion." 

This  question  presents  tbe  effect  of  Laws 
Utah  1009,  e.  106,  g  S,  relaUng  to  the  forfei- 
ture of  the  charter  of  such  defaulting  cor- 
poratlmi  and  winding  up  the  business  thereof. 
After  providing  in  said  chapter  for  the  meth- 
od of  the  forfeiture  of  defaulting  corpora- 
tions it  la,  by  section  6  thereof,  further  pro- 
vided: 

"The  Governor,  for  at  least  ten  days  prior  to 
the  first  Monday  in  April  following  [March], 


shall  publish  such  Ust  In  at  least  two  daily  pa- 
pers of  general  circulation  within  this  state,  and 
shall  append  to  such  list  and  publish  therewith 
his  proclamation  to  the  effect  that  unless  the 
license  tax  owing  by  such  corporation,  together 
with  the  penalty  and  all  the  coats,  shall  be  paid 
to  the  secretary  of  state  on  or  before  noon  on  the 
first  Monday  in  April  following,  such  defaulting 
corporation  shall  forfeit  the  amount  of  the  tax 
and  the  penalty  and  costs  to  the  state  of  Utah, 
and  shall  also  forfeit  its. right  to  carry  on  busi- 
ness within  said  state.  •  •  •  In  cafee  of  for- 
feiture of  the  charter  and  of  the  right  to  trans- 
act business  thereunder,  all  the  property  and  as- 
sets of  the  defaulting  domestic  corporations  shall 
be  held  iu_  trust  by  the  directors  of  such  corpo- 
ration as  in  case  of  insolvent  corporations,  and 
the  same  proceeding  may  be  had  with  respect 
thereto  as  is  applicable  to  insolvent  corpora- 
tions. Any  person  interested  may  institute  such 
proceedings  at  any  time  after  a  forfeiture  has 
been  declared  as  herein  provided,  but  in  case  the 
Governor  shall  reinstate  the  charter  the  pro- 
ceedings shall  at  once  be  dismissed  and  all  prop- 
erty restored  to  the  officers  of  the  corporation. 
In  case  the  assets  are  distributed  they  shall  be 
applied  as  follows:  First,  to  the  payment  of  the 
license  tax,  penalties  and  costs  due  to  the  state ; 
second,  to  the  creditors  of  the  corporation ;  and, 
third,  any  balance  remaining  shall  be  distributed 
among  the  stockholders  in  accordance  with  the 
amount  of  stock  held  by  each." 

[1]  If  we  understand  the  contention  of 
plaintiff,  it  is  that,  upon  the  forfeiture  of  the 
company  diarter  for  noncompliance  with  tbe 
foregoing  statute,  all  assets  of  the  company 
thereby  under  the  statute,  were  to  be  held 
in  trust  by  the  directors  of  the  company  to 
be  disposed  of  and  the  proceeds  applied  rat- 
ably among  all  tbe  stockholders  without 
pneferenoe;  and  the  giving  of  the  chattel 
mortgage  by  the  company  to  the  Utah  Asso- 
ciation of  Credit  Men  as  trustee  for  the  ben- 
efit of  certain  creditors  was  a  preference  to 
the  exclusion  of  plaintiff  and  other  creditors 
similarly  situated,  and  therefore  absolutely 
void;  and  that  tbe  bank,  through  the  sub- 
ecqueot  assignment  of  this  mortgage,  Its 
renewal  and  the  foreclosure  proceedings  fol- 
lowing, acquired  no  rights  to  tbe  company 
property  and  assets,  and  for  which  the  bank 
must  account  to  plaintiff  as  a  creditor  of  the 
company  in  common  with  all  other  creditors. 
In  making  this  contention  counsel  Invokes 
what  is  kn&wn  as  the  "trust  fund"  or  Amer- 
ican doctrine ;  that  tbe  ^^sets  of  an  insolvent 
corporation — and  it  is  to  be  noted  ^hat  under 
tbe  foregoing  statute  in  case  of  forfeiture  ol! 
a  charter  the  property  and  assets  of  the  de- 
faulting corporation  are  to  be  held  In  trust 
by  tbe  directors  as  in  case  of  insolvent  cor- 
porations and  tbe  same  proceedings  may  be 
had  as  are  applicable  to  insolvent  coriKjra- 
ttona — oonstltote  a  trust  fund  in  equity  for  the 
payment  of  all  tbe  creditors  pro  rata  and 
without  preferencfe  This  contaition  of  coun- 
sel, if  tenable,  must  be  sustained  under  the 
particular  statute  in  question,  for  the  "trust 
fimd"  doctrine  in  this  state  has  been  so  re- 
peatedly repudiated  by  tbe  decisions  of  this 
court  that  it  may  now  be  regarded  as  well- 
settled  law  that  this  doctrine  will  not  apply 
unaided  by  express  statutory  enactment  au- 
thorizing its  ai^dlcatioD.    Weyetb  H.  &  M. 
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Co.  T.  James-Speilaer-BatelDian  Ca,  15  Utah, 
110,  4T  Pac.  604 ;  Colorado  Fuel  &  Iron  Co. 
V.  Hardware  Co.,  16  Utah,  11,  60  Pac.  628; 
Burnham  et  al.  v.  McCorolck,  18  Utah,  42, 
55  Pac.  77 ;  National  Bank  v.  Scott,  18  Utah, 
400,  55  Paa  374.  In  the  case  of  Weyeth  H. 
i&  M.  Co.  r.  Jaines-Si>enoer-Bateiiiaii  Co.  su- 
pra. It  Is  said : 

"Upon  careful  examination  of  adjudged  cases, 
as  well  as  upon  principle  and  aniJogy,  .and  in 
the  absence  of  insolvent  laws  an-i  statutory  re- 
strictions, we  feel  ourselves  bound  to  hold  that 
a  corporation,  in  this  state,  has  the  same  pow- 
er to  prefer  creditors,  by  deed  of  assignment  or 
otherwise,  as  a  private  debtor  has,  so  long  as 
its  assets  have  not  been  taken  into  possession  by 
a  court  of  equity,  in  a  proper  proceeding,  at  the 
instance  of  a  proper  party.  The  rule  in  the  case 
of  a  corporation,  the  same  as  in  that  of  an  indi- 
vidual, IS  impregnable,  except  by  legislative  en- 
actment." 

The  statute  In  question  reads: 

"In  case  of  forfeiture  of  the  charter  and  of 
the  right  to  transact  business  thereunder,  all  the 
property  and  assets  of  the  defaulting  domestic 
corporations  shall  be  held  in  trust  by  the  direc- 
tors of  such  corporation  as  in  case  of  insolvent 
corporations,  and  the  tame  ^acceding  may  ie 
had  with  retpeet  thereto  at  m  applicable  to  in- 
lolvent  oorporationt."    (Italics  oure.) 

Clearly  no  new  rule  of  procedure,  as  con- 
tended for  by  plaintiff,  is,  by  this  statute, 
expressly  prescribed;  nor  can  It  be  reasona- 
bly implied  from  the  language  of  the  statute 
that  the  affairs  of  a  forfeiting  or  insolvent 
corporation  are  to  be  administered  by  its 
directors  or  governing  officers  In  any  but  the 
usual  and  lawful  way  recognized  at  the  time 
of  its  enactment  So,  too,  it  Is  equally  appar- 
ent from  the  reading  of  the  statute  that  the 
right  of  the  creditors,  at  any  time  after  for- 
feiture, to  go  into  a  court  of  equity  and 
have  the  corporate  assets  taken  possession 
of  and  administered  upon  impartially  for  the 
benefit  of  all  creditors  remains  unimpaired. 
To  hold,  as  contended  by  plaintiff,  that  when 
a  corporation  has  forfeited  its  charter,  or  has 
become  insolvent  and  has  ceased  to  do  busi- 
ness. Its  property  and  assets  constitute  a 
trust  fund  to  be  administered  by  its  board 
of  directors,  as  trustees,  for  the  equal  bene- 
fit of  all  of  its  creditors  without  right  to 
make  preference  by  deed  of  assignment  or 
otherwise  would  be  tb  repudiate  the  repeated 
former  rulings  of  this  court  and  adopt  the 
"trust  fund"  theory  or  doctrine,  and  give  the 
statute  invoked  by  plalntifi?  a  meaning  clear- 
ly repugnant  to  Its  express  provision  that 
"the  same  proceedings  may  be  had  with  re- 
spect thereto  as  is  applicable  to  Insolvent 
corporations." 

[2]  We  are  therefore  of  the  opinion  that 
the  only  fair  interpretation  which  can  be 
placed  on  the  statute  in  question  is,  that 
where  a  corporation  has,  under  Its  provislcms, 
forfeited  Its  charter,  in  the  winding  up  of  its 
affairs  and  in  the  disposition  of  its  assets. 
It  may  make  preference,  by  assignment  or 
otherwise,  among  some  of  Its  creditors  to  the 
exclusion  of  others,  so  long  as  not  Interfered 


with  In  a  proper  equitable  ph>cee«Siig  fbr  the 
purpose  of  subjecting  its  property  and  as- 
sets to  the  possession  of  a  court  of  egdity  to 
be  administered  upon  equally  and  impartial- 
ly among  all  of  its  creditors.  It  Is  not  con- 
tended that  It  has  been  shown  thai  the  tak- 
ing of  the  note  and  mortgage  of  the  company 
by  the  Utah  Association  of  Credit  Men  was 
with  any  fraudulent  intent,  or  otherwise  than 
to  apply  any  and  all  payments  received  to 
the  legitimate  purpose  of  paying  the  debts  of 
the  company  owing  to  its  creditors.  Neither 
is  it  contended  that  the  purchase  of  the  note 
and  mortgage  in  question  by  the  bank  and  the 
assignment  thereof  to  it  were  otherwise  than 
for  a  good  and  sufficient  consideration  and  in 
absolute  good  faith.  The  bonk  then  bad  the 
right  to  have  renewal  of  the  company  obli- 
gation to  it,  and  to  hare  the  mortgaged  prt^ 
erty  subjected  to  foreclosure  proceedings  for 
tiie  recovery  of  the  amount  thus  jnsUy  due  It. 

[3]  Plaintiff  makes  some  further  conten- 
tion that  W.  Ij.  Wetherbee,  as  president  of 
the  company,  acted  without  sufficient  author- 
ity In  the  execution  of  the  note  and  mortgage 
to  the  Utah  Assoclaticxi  of  Credit  Men,  and 
also  In  making  renewal  thereof  to  the  defend- 
ant bank.  While  It  is  true  that,  ordinarily, 
the  president  of  a  corporation,  as  sudi,  has 
no  inher^it  power  to  execute  contracts  In 
general  without  express  authority  of  Its 
board  of  directors  ycA  when,  aa  here,  the 
president  is  also  the  general  manager  of  the 
company  antiiorlssed  to  act  under  its  by-lawai, 
and  has  been  long  accustomed  to  transact  all 
tHe  corporate  business,  his  power  and  the  1»- 
gallty  of  hia  acts  may  not  be  questioned,  e»- 
X>ecially  when  exercised  and  performed  In 
good  faith  and  in  the  absence  of  fraud. 
Cakes  v.  C.  W.  Co.,  143  N.  Y.  430,  38  N.  B. 
461,  26  L.  R.  A.  644;  McCarrlck  t.  liCDOX 
Min.  Co.,  164  Pac.  478. 

[41  There  is  another  recison  to  be  assigned. 
We  think,  why  the  plaintiff  In  this  action  la 
precluded  from  recovering  a  judgment  against 
the  defendant  bank.  It  is  conclusively 
shown  by  the  record  here  that  tbe  bank.  In 
acquiring  the  property  and  assets  of  the  de- 
fendant company,  acted  In  perfect  good  faith 
and  paid  full  value  for  all  that  it  received. 
The  plaintiff  In  bringing  this  action  Invokes 
the  aid  of  equity  without  offering  to  do  equity 
by  restoring  to  the  defendant  bank  the  mmiey 
paid  to  the  Utah  Association  of  Credit  Men, 
as  trustee,  for  the  use  and  benefit  of  the 
creditors  of  the  defendant  company.  Tbla 
It  may  not  do,  especially  when,  as  here.  It  la 
shown  that  the  defendant  bank  reaped  no 
profit,  but,  to  the  contrary,  was  an  actual 
loser  In  the  transaction. 

It  Is  ordered  tbat  the  judgment  of  the  dis- 
trict court  be  affirmed.  Costs  to  the  defend- 
ant Utah  State  National  Bank. 

FRICK,  O.  J.,  and  McCARTT,  THUBMAN, 
and  GIDEON,  3 J.,  con<;ar. 
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nUCT  LOAN  &  TRUST  OO.  v.  MBB- 
CHANTS' BANK  et  aL    (No.  2928.) 

(Supreme  Goart  of  Utah.     Aair-  8,  1917.) 

t  Banks  and  Bankinq  $=>90— State  Banks 
-Powers— GtJARANTY. 
Defendant  bank's  articles  of  incorporation 
provided  that  the  bank  was  organized  for  the 
putposc  of  pursuing  the  banking  business  in  all 
iu  branches,  and  should  baye  power  to  deal  in 
all  commercial  papers,  etc.,  lease  or  purchase 
knd  and  buildings  proper  for  its  use  in  oonduct- 
iat  its  business,  and  ma;  acquire  in  the  due 
course  of  business  property  of  all  kinds,  etc. 
Const,  art.  12,  §  10,  provides  that:  "No  cor- 
poration shall  engage  in  any  business  other  than 
tbat  expressly  authorized  by  its  charter  or  ar- 
ticle! of  incorporation."  Held,  that  a  writing 
tiecuted  by  the  president  of  the  bank  guarantee- 
ing the  payment  of  rent  by  a  drug  company  to 
plaintiff  waa  ultra  rires.^ 

i.  Banks   and   Bankino   4=>101   —    Statk 
Banks— IMPUXD  Pownta 

When  it  has  been  determined  that  the  acts 
attempted  to  be  done  are  not  within  its  charter 
or  statutory  powers,  no  implied  powers  can  vali- 
date its  acta. 

8.  Banks    and    Banking    ^s»GO    —   Statb 
Banks— Dki.eoa1'Ion  of  Autuobit;. 

Since  the  bank  itself  could  not  execute  the 
contract  of  guaranty,  it  could  not  delegate  such 
authority  to  its  president. 
4.  Banks   and   Bankino   ^esIOI   —  Ultba 
vikes  contbact— kstoppkl. 

In  an  action  on  a  guaranty  executed  by  the 
president  of  defendant  state  bank,  held  under 
evidence  that  there  had  been  no  such  conduct  on 
the  nart  of  the  bank  or  its  officers  as  to  estop 
the  bank  aetting  up  that  the  guaranty  was  ultra 
vires. 

&  Banks   and   Banking    «=>101  —  Ultba 
Vibes  Contbact — Secubities. 

Although  the  banli  was  not  liable  on  the 
ultra  vires  contract  of  guaranty,  it  should  be  re- 
quired to  account  for  any  securities  which  it 
holds  ta  indemnify  it  against  loss. 

Appeal  from  piatrict  Ck>art,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  the  Tracy  Loan  &  Trust  Com- 
pany against  tbe  Merchants'  Bank  and  an- 
other. Judgment  for  plaintiff,  and  defendant 
named  an)eal8.    Reversed,  with  directions. 

Edwards  &  Wasson  and  Sonle  &  Spalding, 
all  of  Salt  Lake  City,  for  appellant.  Stephens 
A  Smith  and  Jas.  Ingebretsen,  all  of  Salt 
Uike  City,  for  respondent 

GIDEON.  3.  In  this  action  plaintiff  seeks 
to  recover  a  Judgment  against  the  defend- 
ants, Merrtiants'  Bank  and  B.  P.  Clark. 
As  a  basis  for  the  cause  of  action  the  ctnu- 
Plalnt  alleges  the  corporate  existence  of  the 
plaintiff  and  the  defendant  Merchants'  Bank, 
organized  and  doing  business  under  the  laws 
of  the  state  of  Utah,  and  that  the  Treasurer- 
Nelden-Ferron  Drug  Company  was,  on  the 
23d  day  of  September,  1910,  a  corporation 
existing  under  the  laws  of  this  state.  The 
complaint  further  alleges  that  the  plaintiff 
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was,  at  that  date,  and  thereafter  for  a  term 
of  years,  the  owner  under  lease  of  certain 
premises  located  in  Salt  Lake  City,  commonly 
known  as  172  South  Mah>  street;  that  tha 
plaintiff  acquired  its  interest  in  said  premises 
and  sublet  the  same  to  the  said  Treasurer- 
Nelden-Ferron  Drug  Company  under  a  written 
lease  dated  the  2^  day  of  September,  1910, 
wherein  the  premises  were  let  to  the  said  drug 
company  from  the  1st  day  of  February,  1911, 
until  the  Ist  day  of  February,  1916,  for  the 
sum  of  $.H6,000,  payable  monthly  In  Install- 
ments of  $600  each  in  advance ;  that  on  the 
23d  day  of  September,  1910,  the  defendants. 
Merchants'  Bank  and  H.  P.  Clark,  In  consid- 
eration of  the  leasing  of  the  premises  by  the 
plaintiff  to  the  drug  company,  agreed  to  pay 
and  guaranteed  the  payment  of  said  rent  and 
the  whole  thereof,  and  of  the  cAligAtions 
assumed  by  tbe  drug  company.  It  Is  further 
stated  in  the  complaint  that  tbe  drug  com- 
pany paid  the  stated  rent  on  the  premises 
for  the  months  of  EVbruary,  Mar(^  April, 
May,  and  June,  1911,  or  a  total  of  f3,000, 
and  that  it  thereafter  failed  to  make  any 
payments  of  rent,  as  in  said  lease  provided, 
and  that  the  premises  were  sublet,  but  that 
the  rental  received  did  not  equal  the  rental 
provided  for  in  the  lease  executed  to  tbe 
drug  company,  and  the  complaint  asks  Judg- 
ment for  the  difference  between  the  amount 
received  from  reletting  the  iHremlses  and  the 
monthly  rental  as  provided  for  in  the  lease. 
Both  the  lease  and  the  alleged  guaranty  on 
the  part  of  the  defendants.  Merchants'  Bank 
and  H.  P.  Clark,  are  attached  to  tbe  com- 
plaint as  exhibits  and  made  parts  of  the 
same. 

The  defendant  Clark  filed  an  answer  to  the 
complaint,  but  as  the  action  was  afterwards 
dismissed  as  to  him,  no  consideration  will 
be  given  the  Issues  made  by  his  answer. 

The  defendant  bank,  in  its  answer,  admits 
the  corporate  existence  of  both  the  plaintiff 
company  and  the  bank;  denies  practically 
all  of  the  other  allegations  of  the  complaint, 
and  alleges,  as  a  further  defense,  that  the 
defendant  bank  is  a  corporation  organized 
under  the  laws  of  Utah  for  the  purpose  of 
carrying  on  and  conducting  a  banking  bus- 
iness; and  the  objects  of  the  corporation, 
as  stated  in  its  articles  of  incorporation, 
are  set  out  in  full  In  the  answer.  The  bank 
in  Its  answer  also  alleges,  In  addition  to  the 
original  provisions  of  tbe  articles,  an  amend- 
ment made  to  said  articles  on  the  20th  day 
of  November,  1909,  wherein  said  articles 
were  amended  to  provide  for  a  board  of 
directors  of  16  members,  and  that  said  board 
should  have  general  control  and  BUi«rvlsioa 
of  the  property,  business,  and  affairs  of  the 
corporation  and  prescribe  by-laws,  rules,  and 
regulations  for  the  conduct  of  its  business; 
that  on  the  24th  day  of  November  of  said 
year  the  directors  adopted  by-laws,  and  a 
copy  of  the  same  is  attached  to  the  answer 
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and  made  a  part  thereof.  The  answer  al- 
leges as  an  afflrmatlTe  defense  that  the 
execution  of  the  written  guaranty  was,  under 
the  provisions  of  the  articles  of  incorpora- 
tion, ultra  vires  the  bank,  and  that  the  sign- 
ing and  delivery  of  the  instrument  by  Clark, 
as  president  of  the  bank  or  otherwise,  in 
respect  to  said  corporation,  was  ultra  vires 
to-  bind  the  defendant  bank.  The  answer 
further  alleges  that  the  defendant  bank  was 
in  no  way  interested  in  tlie  premises  sought 
to  be  leased  by  the  drug  comimny,  and  re- 
ceived no  consideration  for  the  'execution 
or  delivery  of  the  purported  contract  of 
guaranty,  and  the  same  never  has  been, 
was  not,  and  is  not,  binding  upon  the)  bank 
and  Is  void  and  of  no  force  or  effect  as 
against  the  bank ;  that  the  ban>k  never  recog- 
nized said  instrument  as  a  contract  binding 
upon  it,  but,  on  the  contrary,  has  at  all  times 
repudiated  and  disclaimed  any  liability  under 
the  same,  and  immediately  'upon  receiving  no- 
tice of  the  existence  of  the  instrument  and 
the  delivery  thereof  the  same  was  declared 
to  be  without  authority  on  the  part  of  said 
Clark,  and  his  action  was  repudiated. 

Plaintiff,  in  its  reply,  denies  many  of  the 
allegations  of  the  answer,  pleads  as  a  de- 
fense to  the  claims  of  the  defendant  bank 
that  during  the  time  Clark  was  president 
of  the  bank  and  on  the  23d  day  of  September, 
1910,  and  thereafter  till  the  year  1913,  virith 
the  consent  and  acquiescence  of  the  stock- 
holders, directors,  and  all  other  officers  of 
the  bank,  he  was  in  absolute  and  direct  con- 
trol of  its  affairs  and  business  and  conducted 
and  promoted  and  developed  the  same  at  his 
own  discretion ;  that  the  officers  of  defendant 
bank  permitted  Clark  to  hold  out  to  the 
public  that  said  bank  had  the  power  to 
engage  in  such  business  and  discharge  such 
duties  as  he  (Clark)  might  determine;  that 
the  officers  of  said  bank  allowed  Clark  un- 
limited scoi)e  and  latitude  In  managing  and 
directing  the  affairs  of  defendant  bank  and 
in  transacting  any  and  all  business  of  every 
name  and  nature  for  said  bank,  regardless 
of  any  limitations  imposed  upon  it,  or  upon 
the  authority  of  Clark  by  Its  written  articles 
of  incorporation  or  by-laws;  that  by  reason 
of  said  confidence  and  authority  Intrusted 
to  him,  the  said  Clark  disregarded  any  ex- 
press or  Implied  limitations  upon  the  author- 
ized business  and  pursuit  of  said  bank  as 
expressed  in  its  articles  of  incorporation 
and  by-laws  and  conducted  the  business 
of  the  same  by  such  methods,  practices, 
ways,  means,  and  p<rilcies  as  suited  hlSi 
Clark's,  convenience:  that  the  defendant 
bank  did  not,  at  any  time,  or  in  any  manner, 
repudiate  or  question  the  validity  of  such 
written  guaranty  until  the  same  became 
fully  executed,  and  not  until  after  the  in- 
solvency of  tte  drug  company  and  until  it 
bad  become  impossible  to  collect  the  rent 
or,  any  part  thereof  from  the  said  drug  com- 
pany: that  the  plaintiff  entered  into  the 
contract  with  the  drug  company  relying  upon 


f  the  guaranty  of  the  bank  to  pay  the  rental 
I  for  the  full  term  of  said  lease  in  the  event 
I  that  the  drug  company,  failed  to  make  such 
I  payment. 

(  Trial  was  had  before  the  court.  Findings 
of  fact  were  made  and  Judgment  entered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant bank  for  the  full  amount  claimed, 
to  wit,  ?8,074.78,  and  10  per  cent  of  that 
amount  as  attorneys  fee,  which  was  adjudged 
to  be  a  reasonable  attorney's  fee,  and  for 
interest.  From  that  judgment  the  defendant 
bank  appeals  to  this  court 

[1]  Numerous  assignments  of  error  are 
made  by  appellant,  and,  in  tlte  language  of 
respondent's  brief,  "appellant  has  assigned 
errors  to  substantially  every  step  taken  or 
act  done  leading  to  the  judgment  in  this 
cause."  However,  the  points  chiefly  argued, 
and  which.  In  our  judgment,  are  the  only 
ones  necessary  for  the  determination  of  this 
appeal,  may  be  conveniently  stated  thus: 
{1}  Was  or  was  not  the  action  of  the  presi- 
dent of  the  bank  in  executing  the  writing, 
which  is  an  attempt  to  guarantee  the  pay- 
ment of  the  rent  stipulated  to  be  paid  by  the 
drug  company  to  the  plaintiff  in  the  written 
lease  attached  to  the  complaint,  ultra  vires 
as  to  the  bank?  (2)  Was  the  fact  of  execut- 
ing the  said  guaranty  ultra  vires  and  be- 
yond any  authority  delegated  by  express  act 
of,  the  bank  or  its  officers  to  Clark,  as  presi- 
dent or  otherwise,  and  therefore  not  binding 
upon  the  bank?  (3)  Were  the  acts  or  meth- 
od of  doing  business  by  the  bank,  or  its 
officers,  such  as  would  estop  the  bank  from 
denying  the  authority  of  its  president  to  bind 
it  by  the  act  taken  and  done  by  him? 

There  Is  but  little  conflict  in  the  testi- 
mony upon  the  main  issues  in  this  case. 
The  defendant  bank  was  organized  under 
the  laws  of  this  state  for  the  iJuriMse  of  car- 
rying on  a  banking  bnsiness,  and  any  powers 
exercised  by  it  were  such  powers  as  it  had 
under  Its  articles  of  Incorporation  and  the 
statute  defining  the  powers  of  banking  cor- 
porations. The  clause  stating  the  objects 
of  the  bank,  as  shown  in  the  record,  and 
which  is  not  disputed,  is  as  follows: 

"The  business  agreed  upon  and  for  the  pur- 
suit of  which  this  corporation  is  formed  is  the 
banking  business  in  all  its  branches,  inclnding 
both  commercial  and  savings  bank  departments, 
in  Salt  Lake  City,  Utah,  and  to  carry  out  said 
purpose  this  corporation  shall  have  power  to 
receive  and  hold  moneys  and  deposits,  to  loan 
moneys,  to  discoont,  purchase,  tcike,  hold,  own, 
deal  in  and  sell  and  dispose  of  notes,  bonds,  com- 
mercial paper,  debentures,  and  all  other  evidences 
of  value  or  indebtedness  and  all  kinds  of  col- 
lateral security  pertaining  thereto;  also  to  col- 
lect interest  on  loans  and  pay  interest  on  de- 
posits, also  to  receive,  purchase,  take,  own,  deal 
in  and  foreclose  any  and  all  manner  of  liens, 
mortgages,  pledges  and  securities,  both  real  and 
personal,  to  protect  or  secure  any  loan,  discount, 
advance  of  money  or  business  this  corporation 
may  make  or  engage  in,  also  to  make  any  and 
all  contracts  necessary  or  proper  to  carry  oat 
any  of  the  above  powers.  This  corporation  may 
lease,  or  purchase  and  own  and  hold  all  land* 
and  buildings,  furnishings,  and  Hxtares  neceg-* 
sary  or  proper  for  its  use  in  conducting  its  busi- 
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neas;  and  tUs  corporation  may  also  purchase 
on  foredoanre  or  execution  sale,  and  acquire  to 
protect  its  demands,  and  own  such  other  lands 
and  buildings  and  real  property,  and  property  of 
all  kinds,  as  it  may  find  necessary  or  proper  to 
acquire  in  the  due  course  of  its  businen  abore 
mentioned;  _  this  corporation  may  also  install 
in  its  banking  house  or  houses,  safety  deposit 
boxes  and  vaults  and  may  rent  the  same  to  the 
public;  and  it  shall  also  have  the  power,  rights 
and  privileges  belonging  to  a  banking  corpora- 
tion under  the  laws  .of  the  state  of  Utah,  or 
under  the  customs  and  usages  of  banking." 

Article  9  of  the  articles  of  IncorporatioQ  is 
in  tbe  following  words: 

"The  officers  of  this  corporation  shall  consist 
of  a  board  of  seven  directors,  la  president,  a 
rice  president,  a  secretary  and  a  cashier,  all  of 
whom  shall  be  elected  by  the  stockholders  at 
their  first  annual  meeting,  and  annually  there- 
after." 

Article  10  of  tbe  by-laws  of  tlie  said  de- 
fendant corporatI<»i  is  as  follows: 

"The  president  shall  preside  at  all  meetings 
of  the  directors  of  said  corporation.  He  shall 
have  general  supervision  and  management  of  the 
affairs  of  said  corporation,  subject  to  the  con- 
trol of  tho  board  of  directors,  and  shall  sign 
and  acknowledge  all  releases  of  mortgages,  and 
liens  in  favor  of  said  cor{>oration,  ae  weU  as  all 
other  instruments  to  be  signed  by  said  corpora- 
tion in  its  ordinary  course  of  business,  and  said 
president  shall  have  such  other  and  further  du- 
ties as  may  bo  imposed  upon  him  by  the  board 
of  directors." 

It  is  always  advisable  and,  in  fact,  neces- 
sary, in  attMnptlng  to  determine  the  powers 
•of  a  corporation  or  other  body  created  by 
law,  to  examine  the  fundamental  law  of  the 
«tate  by  virtue  of  which  such  bodies  exist, 
and  ascertain,  if  possible,  the  powers  Intend- 
ed to  be  given  to  and  to  be  exercised  by  such 
legal  entities.  Article  12,  }  10,  of  tbe  Consti- 
tution of  this  state  limits  the  powers  of  corj 
poratlons  to  the  authorized  objects  expressed 
either  in  the  object  danse  or  in  the  positive 
«tatnte  of  tbe  state.  The  language  of  that 
Section  is: 

"No  corporation  shall  engage  in  any  business 
other  than  that  expressly  authorised  in  its  chai^ 
ter,  or  articles  of  incorporation." 

Tltis  court,  in  an  early  case  under  state- 
fiood  (Se^ey  v.  Canal  Company,  27  Utah, 
179,  75  Pac.  367),  adopted  the  rule  that  a 
corporation  in  the  management  of  its  af- 
fairs and  conduct  of  its  business  is  limited 
to  the  purposes  provided  and  enumerated 
in  the  object  clause  of  its  articles  of  incor- 
poration. In  fact,  under  the  provisions  of 
the  Constitution,  aforesaid,  it  would  seem 
that  no  other  rule  or  construction  was  per- 
missible in  this  Jurisdiction.  Tbe  principle 
stated  in  that  case  Is,  at  least  by  inference, 
reaffirmed  in  Chrlstensen  v.  Realty  Co..  42 
Utah,  86,  129  Pac.  412. 

[2,1]  Banks,  of  necessity,  are  qoasi  pul>- 
Uc  corporations.  While  they  are  organized 
foi*  profit,  nevertheless  not  only  the  stock- 
bolders  but  the  depositors  are  interested  in 
the  management  and  control  of  such  institu- 
tions, and  have  the  right  to  assume  that 
gadx  banking  corporations  will  not  engage 
In  any  business  or  enterprise  not  connected 
Wltb  tbe  powers  given  it  under  tbe  law  or 


reasonably  Implied  from  the  powers  express- 
ed. Implied  powers  of  a  bank,  or  of  any 
corporation  for  that  matter,  are  those  Ind- 
d«ital  to  and  connected  with  the  carrying 
into  effect  or  the  accomplishing  of  tbe  gener- 
al purposes  of  the  corporation,  as  expressed 
In  the  object  clause  of  its  articles.  When  it 
has  been  determined  that  tbe  acts  done,  or  at- 
tempted to  be  done,  are  not  within  tbe  pow- 
ers of  tbe  corix>ratlon  to  -do,  no  implied 
powers  can  validate  such  acts.  State  v. 
Newman,  61  La.  Ann.  833,  25  South.  408; 
72  Am.  St  Rep.  477;  Clark  &  Marshall,  Corp. 
f  128.  Since  the  corporation  itself  could  not 
execute  the  contract  in  question,  it  could 
not,  by  any  a<*,  delegate  such  authority  to 
its  officers.  Sturdevant  Bros.  &  Co.  v.  Farm- 
ers' &  Merchants'  Bank,  62  Neb.  4rz,  87 
N.  W.  156;  liocas.  Cashier,  etc.,  v.  White 
Line  Trans.  Ca,  70  Iowa,  641,  30  N.  W.  771, 
60  Am.  R^.  449;  Norton  v.  Derry  Nat 
Bank,  61  N.  ,H.  589,  60  Am.  Rep.  334; 

[4]  We  now  have  to  consider  whether,  un- 
der the  drcumstances  and  facts  as  disclosed 
by  this  entire  record,  there  had  been  such  arts 
on  the  part  of  the  bank  or  Its  officers  that  the 
bank  should  now  be  estopped  from  disputing 
the  authority  of  the  defendant  Clark,  pres- 
ident of  said  bank,  to  enter  into  and  execute 
the  written  guaranty  that  he  did  execute  as 
shown  by  the  findings  and  the  admitted  facts 
in  this  case.  An  effort  was  made  all  through 
the  hearing  to  show  that  Clark  had  been  giv- 
en and  allowed  the  right  to  conduct  the  af- 
fairs of  the  bank  in  such  manner,  and  to 
adopt  such  methods,  as  he  might  determine, 
regardless  of  any  action  or  control  over  the 
bank  by  the  directors  or  its  other  officers. 
Upon  a  careful  examination  of  not  only  the 
abstract,  but  of  the  transcript,  which  con- 
tains aU  the  testimony  heard  and  considered 
by  the  court  we  are  unable  to  find  any  acta 
on  the  part  of  the  bank  or  its  directors  that 
would  warrant  the  conclusion  or  finding  that 
tbe  president  of  the  bank  had  any  authority 
to  enter  into  the  ccwtract  of  guaranty  which 
is  the  basis  of  plaintiff's  cause  of  action.  It 
is  true  that  the  defendant  dark,  president 
of  the  bank,  was  glvoi  liberal  authority  in 
lending  the  funds  of  the  bank,  and  in  the 
management  of  its  business,  but  there  is  no 
hint  in  the  record  that  be  was  authorized  or 
permitted  to  engage  in  any  business,  or  to  ex- 
pend the  bank's  money,  or  to  lend  its  credit 
for  any  other  purpose  tlian  what  might  be 
considered  legitimate  business  for  a  bank 
engaged  in  commercial  banking.  It  was  at- 
tempted to  be  shown  that  defendant  Clark 
bad  rented  property  not  Immediately  used  by 
tbe  bank  in  conducting  its  business ;  but'  it 
appears  that  such  property  had  been  leased 
direct  to  the  bank,  was  located  either  ovev 
the  first  floor  where  the  bank  was  situated; 
or  property  situated  contiguous  to  it  on  ei- 
ther side  and  located  on  the  same  lot  and 
was  the  proi>erty  of  the  same  landlord  whd 
owned  tbe  bank  building,  and  that  tbe  bank 
took  those  leases  for  the  purpose  of  making 
profit  and,  in  a  uieaiure,  to  control  its  ueit^ 
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bora,  that  Is,  to  determine  tbe  class  of  neigh- 
bora  which  should  occupy  the  premises  ad- 
joining the  bank  building.  Those  leases  ran 
directly  to  the  bank,  and  were  not  for  the 
benefit  of  any  third  person,  end  were  not  an 
eftort  to  lend  the  bank's  credit  to  a  third 
party.  It  is  further  definitely  established 
that  the  officers  of  the  bank  knew  nothing 
about  the  acts  of  its  president,  H.  P.  Clark, 
In  executing:  the  written  guaranty  until  sev- 
eral months  after  the  paper  had  been  exe- 
cuted, and  that,  immediately  upon  learning 
of  the  act  of  Its  president,  the  board  of  dl- 
rectore  repudiated  such  attempted  acts  on  the 
|)art  of  Its  president,  passed  a  resolution  re- 
pudiating the  same,  and  declared  that  the 
president  had  exceeded  his  autborlty  in  sign- 
ing the  paper,  and  notified  the  plalntifF  of  its 
action.  It  is  true  that  the  contract  had  been 
fully  executed,  but  it  is  also  true  that  the 
president  of  the  plaintiff  corporation  knew 
that  the  powera  of  the  defendant, corporation 
were  limited.  In  his  testimony  Mr.  Tracy, 
the  president  of  the  plaintiff  corporation, 
stated: 

"At  the  time  I  was  dealing  with  the  Mer- 
chants' Bank  in  relation  to  this  so-called  guar- 
anty I  had  had  dealings  for  many  years  with 
corporations.  I  was  familiar  with  the  fact  that 
corporations  have  limited  powers,  and  familiar 
with  the  fact  as  to  how  those  powers  were  limit- 
ed;, that  is,  that  the^  had  to  prepare  and  file 
articles  of  incorporation  with  the  secretary  of 
state  Yes,  in  a  measure  I  was  familiar  with  the 
fact  that  a  corporation  cannot  exercise  any 
power  except  the  power  that  was  expressly 
granted  to  them  in  their  articles  of  incorpora- 
tion. I  did  not  at  any  time  prior  to  the  execu- 
tion of  this  guaranty  consult  the  records  of  the 
secretary  of  state's  office  to  find  what  the  cor- 
poration powers  of  the  Merchants'  Bank  were." 

Mr.  Tracy,  the  president  of  the  plaintiff 
corporation,  who  testified  as  above  set  out, 
knew  the  limited  authority  of  defendant  cor- 
poration, and  If  not  bound  by  the  provisions 
of  the  articles  of  incorporation,  which  we 
think  he  was,  as  that  Is  a  matter  of  public! 
record,  the  plaintiff  would  at  least  be  bound 
by  the  provisions  of  the  statute  which  define 
Its  corporate  powere.  "Strangers  or  third 
persons  are  presumed  to  know  the  law  of 
the  land,  and  are  bound,  when  dealing  with 
corporations  to  know  the  powers  conferred 
by  their  charters."  Nicollet  National  Bank 
T.  Frisk-Turner  Co.,  71  Mlna  413,  74  N. 
W.  162,  70  Am.  St.  Rep.  334, 

[<]  I-lalntlff  contends,  and  the  court  found, 
that  at  the  execution  of  the  alleged  written 
guaranty  valuable  securities  were  left  with 
the  defendant  bank  to  indemnify  it  against 
any  loss  it  might  sustain  by  reason  of  exe- 
cuting the  guaranty.  The  testimony  on  that 
point  is  not  at  all  clear  or  satisfactory.  It 
appeara  that  one  J.  P.  Treasurer,  the  presi- 
dent of  the  drug  company,  and  who  procured 
the  signature  of  defendant  Clark  to  the  gaar- 
aaty,  was  at  that  time  indebted  to  the  bank 
on  his  personal  aocount,  and  the  bank  held 
Us  notes  for  something  like  |4,50O;  that 
Whatever  securities  the  bank  held  had  been 
left  long  prior  to  the  date  of  the  alleged 
guaranty  wltb  the  bonk  to  secure  the  person- 


al Indebtedness  of  said  Treasurer.  It  also 
appears  that  much  of  the  security,  which 
consisted  of  corporate  sto<dc,  was  not  the 
property  of  Treasurer,  but  was  the  property 
of  his  wife  and  his  brother,  and  that  they 
had  loaned  him  such  securities  to  pledge  as 
collateral  for  his  Individual  indebtedness,  and 
he  had  no  authority  to  pledge  that  security 
to  secure  any  obligation  of  the  drug  com- 
pany. It  Is  true  that  there  was  some  stock 
belonging  to  Treasurer  which  was  then  at 
the  banlc,  whldi,  according  to  the  testimony, 
he  stated  to  defendant-  Clark  could  remain 
with  the  bank.  The  bank  should  not  be  per- 
mitted to  profit  by  any  securities  left  with 
it  to  secure  It  against  loss  by  reason  of  exe- 
cuting the  alleged  gnaranty,  toot  the  act  It- 
self, being  beyond  the  authority  of  the  bank, 
could  not  be  binding  upon  it,  and  no  Judg- 
ment conld  be  rendered  against  it.  The  bank 
should  be  required  to  aocount  for  any  securi- 
ties, if  any,  which  It  holds  to  Indemnl^  it 
against  loss. 

There  is  much  force  in  the  contention  of 
the  plaintiff  that  by  reason  of  the  acts  of  the 
president  of  the  bank  In  executing  this  writ- 
ten guaranty  It,  the  plaintiff,  has  obligated 
itself  and  will  sustain  loss.  It  must  be  held 
that  plaintiff  accepted  the  guaranty,  know- 
ing that  the  bank  had  no  power  to  execute 
such  a  paper,  and  that  others  besides  the 
president  of  the  bank  were  interested  whose 
rights  had  not  been  consulted  and  whose 
rights  were  liable  to  be  jeopardized,  not  only 
stockholders,  but  depositora  as  well.  If  there 
Is  to  be  no  limit  plaoefl  upon  banking  insti- 
tutions in  lending  their  credit  to  such 
schemes  or  enterprises  as  the  executive  offi- 
cers of  the  bank  may  deem  advisable,  then 
the  confidence  of  the  public  in  banking  in- 
stitutions will  be  greatly  Impaired,  and  the 
legitimate  and  proper  functions  of  banks 
turned  Into  devious  channels  of  speculative 
investmenta 

We  have  not  attempted  to  review  In  this 
opinion  the  numerous  authorities  dted  by 
both  the  appellant  and  the  respondent  in 
their  very  able  briefs  and  arguments  pre- 
sented to  the  court  On>  do  so  would  require 
an  examination  of  the  Constitutions  of  the 
different  states  and  the  statutes  under  whidi 
sooh  banking  Institutions  were  operating, 
which  would  be  a  useless  and  a  bardenaonte 
task  and  would  serve  no  good  purpose.  In 
view  of  the  provisions  of  our  own  Constito- 
tloo  and  the  decisions  of  this  court 

It  follows  that  the  lower  court  erred  in  not 
sustaining  the  defendant's  motion  for  a  non- 
suit and  in  overruling  its  motion  for  a  new 
trial.  The  cause  is  therefore  reversed,  with 
directions  to  the  lower  court  to  grant  the  de- 
fendant bank  a  new  triaL  Appellant  to  re- 
cover costs  on  this  appcfiL 

Mccarty,  corfman,  and  thurmam. 

JJ.,  concnr. 

FRICK.  C.  J.  I  concur.  I  desire  to  state, 
however,  that  I  base  my  concurrence  opon 
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the  ground  that  the  act  of  Clark  In  ezecntlns 
the  written  guaranty,  under  our  Constitution 
and  statute^  was  entirely  beyond  his  power; 
and  upon  the  further  ground  that  the  written 
guaranty  was  also  beyond  the  power  of  the 
bank.  I  desire  to  add,  further,  that,  although 
the  guaranty  is  void  for  the  reasons  stated, 
and,  therefore,  the  bank  cannot  be  held  legally 
liable,  yet  If  the  bank  has  received  any  prop- 
erty or  funds  as  a  pert  of  the  ultra  vires 
transaction,  it  should  be  made  to  account  for 
the  same.  In  my  Judgment  the  doctrine  of 
estoiHiel  Is  not  Involved  In  this  case. 


BOWMAN  V.  ATCHISON,  T.  &  S.  P.  RY.  CO. 

(two  cases).    (Xos.  9213,  9214), 

(Supreme  Court  of  Colorado.    Nov.  6,  1917.) 

En  Banc.  Error  to  District  Court,  City  & 
County  of  Denver ;  Charles  Ca vender,  Judge. 

Two  actions  by  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  against  William 
N.  Bowman.  Judgments  for  platntlfT,  and 
defendant  brings  error.    Affirmed. 

Otto  Bock  and  W.  L.  Boatwrlght,  both  of 
Denver,  for  plaintiff  in  error.  Rogers,  Kills 
&  Johnson,  of  Denver,  and  Gardiner  Lathrop 
and  Robert  Dunlap,  both  of  Chicago,  111. 
(Percy  Robinson,  of  'Denver,  of  counsel),  for 
defendant  fai  error. 

PER  CURIAM.  The  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  a  corporation, 
sued  Bowman,  and  Judgment  was  rendered 
against  it  in  each  case.  Thereupon  it  brought 
the  cases  to  this  court,  and  the  judgments 
were  reversed.  Upon  retrial,  the  cases  were 
consolidated^  and  determined  upon  the  evi- 
dence taken  in  the  prior  trial  as  embodied 
and  contained  in  the  bills  of  exception  there- 
in, resulting  in  a  Judgment  in  each  case  in 
favor  of  the  plaintiff,  and  the  .defendant 
brings  the  cases  here  for  review.  The  facts 
are  sufficiently  set  forth  in  the  opinion  in 
Atchison,  Topeka  &  Santa  FS  Railway  Co.  v. 
Bowman,  61  Colo.  477,  158  Pac.  814,  and  we 


shall  not  burden  the  record  with  a  restate- 
ment thereof. 

Plaintiff  in  error  contends  that  the  con- 
tract forming  the  basis  of  the  suits  cannot  be 
enforced  because  it  is  in  violation  of  "Ad 
act  to  regulate  commerce,"  approved  Febru- 
ary 4,  1887,  and  acts  amendatory  thereof, 
and  especially  section  6  as  amended  by  the 
act  of  June  29,  1906,  f  2,  34  Stat  pp.  5S6-5S» 
(U.  S.  Comp.  St.  1013,  {  8569).  These  ques- 
tions are  fully  discussed  In  the  former  review 
of  the  cases,  and  the  objections  held  untena- 
ble. 

The  application  tor  supersedeas  is  there- 
fore denied,  and  the  Judgments  affirmed. 


TALKINGTON  v.  STATE.    (No.  A-S054.) 

(Criminal  Court  of  Appeals   of  Oklahoma. 
Nov.  20,  1917.) 

Appeal  from  District  Court,  CSarter  Coun- 
ty;  W.  F.  Freeman,  Judge. 

Steve  Talklngton  was  convicted  of  con- 
tempt, and  he  appeals.  Order  that  proceed- 
ings abate. 

Wm.  Pfeiffer,  of  Oklahoma  City,  and  J.  H. 
Mathers,  of  Ardmore,  for  plaintiff  in  error. 
R.  McMillan,  Asst.  Atty.  Gen.,  for  the  Stat& 

PER  CITRIAM.  Plaintiff  In  error  was  con- 
victed of  contempt  in  the  district  court  of 
Carter  county.  From  the  Judgment  render- 
ed in  pursuance  of  the  verdict,  on  the  1st  day 
of  March  1917,  the  defendant  appealed,  by 
filing  in  this  court  on  June  18,  1917,  a  peti- 
tion in  error  with  ca^e-raade. 

Since  the  appeal  was  taken,  and  before  the 
final  submission  of  the  cause,  suggestion  of 
the  death  of  the  plaintiff  in  error  has  been 
made,  and  the  same  called  to  the  attention  of 
the  court  by  the  Attorney  (general. 

It  is  therefore  adjudged  and  ordered  that 
all  proceedings  in  this  prosecution  be  abated, 
^e  record  is  remanded,  with  direction  to 
the  district  court  of  Carter  county  to  enter 
its  appropriate  order  to  that  effect. 
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MILLS  V.  GEAY.     (No.  2966.) 
(Supreme  Court  of  .Utah.    Aug.  20,  1917.) 

1.  Acnow    «=»25(3)— Natubb   and   Foru   — 
ElQUiTABLE  Relief. 

A  party  is  not  entitled  to  have  an  action 
dismissed  merely  because  the  relief  his  adver-' 
sary  is  entitled  to  may  be  equitable  rather  than 
legal.i 

2.  Pabtnebship  €=»107— Action  at  Law  Bb- 

TWEEN    PaBTMEBS. 

Where  there  are  no  partnership  liabilities, 
and  there  is  nothing  requiring  an  accounting 
between  the  partners,  one  can  maintain  an  ac- 
tion against  the  other  to  recover  his  alleged 
share  of  the  proceeds  of  the  partnership  busi- 
ness. 

3.  Appeal  and  Ebbob  i8=>173(2)— QrEsrioNS 
Not  Raised  Below— Defenses. 

If  there  was  any  reason  why  plaintiff  should 
not  have  prevailed  in  his  action  at  law  to  re- 
cover his  share  of  the  proceeds  of  the  part- 
nership business,  it  was  the  duty  of  defend- 
ant to  plead  it  as  a  defense  to  the  action,  and, 
not  having  done  so,  he  cannot  complain  on  ai>- 
peal. 

4.  Contbacts  «=»138(5)— Illegalitt— Relikp 
OF  Parties. 

Where  plaintiff,  the  employs  of  a  mining 
company,  and  defendant  agreed  to  mine  ore  un- 
der a  lease  made  with  the  mining  company  in 
defendant's  name,  plaintiff  to  pay  defendant 
two-thirds  of  the  expenses,  and  defendant  to 
pay  one-third,  the  net  proceeds  derived  from  the 
ores  to  be  divided  between  them  in  the  same 
proportion,  though  it  was  a  rule  of  the  mining 
company  that  its  employes  might  not.  be  inter- 
ested in  any  leases  covering  any  of  the  com- 
pany's workings,  and  though  plaintiff  knew  of 
such  rule,  he  was  not  thereby  debarred  from 
recovering  of  defendant  his  two-thinis  share  of 
the  proceeds  of  a  shipment  of  ores, 

6.  Action  <S=»4— Pubpose  of  Institution— 
Bnfobcement  op  Leoai,  Rights. 
Courts  are  instituted  to  enforce  legal  rights, 
as  contradistinguished  from  moral  obligations, 
and  where  the  legal  right  is  in  one  against 
whom  the  moral  obligation  is  asserted,  the  legal 
right  prevails. 

6.  Tbial  «=>396(6)— Iumatebial  Finding. 

A  finding  on  a  question  of  fact  which  could 
not  avail  defendant  as  a  defense  was  imma- 
terial. 

7.  Tbial  e=>396(6)— Failube  to  Find  on  Im- 

MATEBIAL    MaTTEB. 

Failure  to  find  on  an  immaterial  matter  is 
not  error. 

8.  Mines   and   Minebals   9=999(2)— Mixing 
Pabtnebship— Actions. 

In  one  partner's  action  against  another  to 
recover  his  share  in  the  proceeds  of  a  ship- 
ment of  ores  belonging  to  the  partnership, 
court's  findings  of  fact  held  sufficient  to  sus- 
tain its  judgment  for  plaintiff. 

9.  Appeal  and  Brbob  «=»1071(5)— Habmlrss 
Erbob— Findings  of  Fact. 

In  such  action,  the  mere  fact  that  the  find- 
ings were  expanded  beyond  the  issues  was  not 
prejudicial   to  defendant 

10.  Appeal   and   ]<Ikrob   <S=»1170(1)— Revkb- 

SAL— HaBMLESS    ErROB, 

If  defendant  is  not  prejudiced  in  a  substan- 
tial right,  judgment  for  plaintiff  cannot  be  re- 
versed for  mere  technical  errors. 


■Citing  Morgan  v.  Cblld,  Cole  ft  Co.,  41  Utah,  662, 
128  Pac.  521. 


Appeal  from  District  Goart,  Juab  (3onnty ; 
Joshua  Greenwood,  Judge. 

Action  by  imrid  Mills  against  Abner  Gray. 
From  a  judgment  for  plaintiff,  defendaat 
appeals.    Affirmed. 

M.  E.  Wilson  and  J.  C.  Wood,  both  of 
Salt  Lake  City,  for  appellant  Edward  Pike, 
of  Eureka,  and  N.  W.  Sonnedecker,  of  Salt 
Lake  City,  for  respondent. 

FRIOK,  0.  J.  The  plaintlfl,  in  substance, 
alleged  in  his  complaint  that  he  and  the  de- 
fendant, at  a  time  stated,  entered  into  an 
agreement  to  mine  oree  under  a  certain  lease 
which  had  been  entered  into  with  the  Gemini 
Mining  Company  in  the  name  of  the  defend- 
ant; that  the  plaintiff  agreed  to  pay  the  de- 
fendant two-thirds  of  the  expenses  Incurred 
in  mining  said  ores  under  said  lease,  and  that 
the  defendant  agreed  to  pay  one-third  thereof, 
and  that  the  net  prooeeds  derived  from  said 
ores  were  to  be  divided  between  them  in  that 
proportion;  that  the  mining  company  under 
said  lease  was  to  ship,  and  that  it  did  ship 
and  market,  all  the  ores  as  mined  and  retain- 
ed the  title  thereto  until  it  had  received  its 
royalties  under  the  lease,  and  after  shipping 
the  ores  mined  as  aforesaid  said  mining  com- 
pany deducted  its  royalties  and  paid  the  re- 
mainder to  the  defendant;  Chat  the  plaintiff 
and  defendant  had  oontlnoed  to  mine  ores  on 
said  terms  for  some  time,  and  that  the  pro- 
ceeds of  the  shipments  had  always  been  divid- 
ed between  plaintiff  and  defendant  in  the  pro- 
iwrtlon  aforesaid  until  the  last  shipment  was 
made  under  the  lease  aforesaid ;  that  the 
last  shipment  was  made  in  July,  1914.  pro- 
ceeds of  which,  after  the  mining  company 
had  deducted  its  royalties  and  expenses,  net- 
ted the  sum  of  $1,010.31,  all  of  which  was  by 
said  company  paid  to  and  received  by  the  de- 
fendant; that  plaintiff  Is  entitled  to  two- 
thirds  of  said  amount  amounting  to  $673.54 
which  he  has  demanded  from  the  defendant 
and  which  defendant  infuses  to  pay  plaintiff. 
Judgment  was  prayed  for  that  amount,  with 
legal  interest  from  the  date  it  was  received 
by  the  defendant. 

The  defendant  filed  an  answer  to  the  com- 
plaint In  which  he,  in  effect,  denied  all  the 
allegations  of  the  complaint  Thereafter  he 
filed  an  amended  answer  in  which  he,  in  sub- 
stance, averred  that  at  the  times  mentioned 
in  the  complaint  the  plaintiff  was  an  employ* 
of  the  Gemini  Mining  Company  mentioned  in 
the  complaint;  that  during  all  of  the  time 
that  plaintiff  and  defendant  were  engasred  in 
mining  ores  under  the  lease  mentioned  in  the 
complaint  there  was  In  force  a  rule  which, 
had  been  '  promulgated  by  said  company 
whereby  all  of  its  employes,  including  the 
plaintiff,  were  prohibited  from  being  Interest- 
ed In  any  mining  leases  covering  any  of  the 
underground  workings  of  the  company's 
mine;  that  the  plaintiff  was  employed  as 
an  underground  foreman  in  said  mine  and 
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was  charged  with  the  duty  of  prerentliig  le»- 
8ors  from  taking  ores  oatside  of  the  botindary 
lines  of  their  respective  leases,  and  was  also 
charged  with  the  duty  of  protecting  and  pre- 
serving the  best  Interests  of  said  company  In 
that  regard;  that  the  plaintiff  had  violated 
the  rule  aforesaid  and  had  disregarded  the 
trust  Imposed  on  him  as  aforesaid.  The  de- 
fendant also  averred  that  the  contract  or 
agreement  existing  between  the  plaintiff  and 
the  defendant  under  which  said  ore  was  min- 
ed and  shipped  as  aforesaid  by  reason  of 
plaintiff's  misconduct  as  aforesaid  was  illegal 
and  void.  Th9  defendant  prayed  judgment 
"that  the  suit  of  plalnUfl  be  dismissed."  The 
cause  was  tried  to  the  court  without  a  Jury. 
The  court  found  the  facts  as  follows: 

"That  during  the  time  from  the  1st  day  of 
January,  1914,  to  the  10th  day  of  July,  1914, 
the  parties  to  this  cause  were  engaged  in  the 
mining  of  ores  belonging  to  the  Gemini  Min- 
ing Company  under  a  lease  agreement  entered 
into  between  the  said  mining  company  and  the 
defendant  herein,  Abner  Gray;  that  the  said 
mining  was  carried  on  under  the  name  of  Abner 
Gray  &  Co.,  the  said  Gemini  Mining  Company 
shipping  the  lots  of  ore  as  mined  by  Abner 
Gray  &  Co.  and  paying  the  net  proceeds  pro- 
vided for  by  the  said  lease  agreement  by  check 
payable  to  the  said  Abner  Gray  &  Co.  during 
all  of  the  said  time ;  that  the  said  Abner  Gray 
&  Co.  had  no  fund  with  which  to  conduct  the 
said  mining  operations  and  was  engaged  solely 
in  mining  ores  belonging  to  the  said  Gremini 
Mining  Company,  the  plaintiff,  David  Mills 
paying  two-thirds  of  the  money  necessary  to 
carry  on  the  said  business  and  the  defendant 
one-third  thereof;  that  the  net  proceeds  aris- 
ing fr<»n  the  sale  of  ores  so  mined  belonged  to 
the  parties  hereto  individually,  and  that  two- 
thirds  thereof  belonged  to  the  pUiintiff,  David 
Mills,  and  one-third  to  Abner  Gray,  the  said 
Abner  Gray  acting  during  all  of  the  said  times 
herein  mentioned  as  the  agent  of  the  said  min- 
ing company  for  the  purpose  of  receiving  the 
said  money  and  also  acting  as  the  agent  ot  the 
said  David  Mills  for  the  sole  purpose  of  receiv- 
ing it  for  him  and  paying  it  over  to  him;  that 
on  the  10th  day  of  July,  1914,  the  said  Abner 
Gray  was  actinij  as  the  agent  of  the  plaintiff 
herein,  David  Mills,  and  as  such  agent  received 
the  sum  of  $673.5S,  which  he  upon  demand 
therefor  refusefl  and  still  refuses  to  pay  over 
to  the  said  David  Mills;  that  while  acting  as 
such  agent  he  was  not  acting  in  his  capacity 
as  partner,  bnt  solely  as  the  atrent  of  the  plain- 
tiff, David  Mitls,  to  receive  and  pay  over  money 
belonging  to  the  «aid  Mills  individually." 

The  oonrt  also  fonnd,  as  a  condUEdon  of 
law,  that  the  plaintiff  was  entitled  to  jadg^ 
ment  as  prayed  for,  and  entea-ed  judgnoent 
accordingly. 

The  defendant  has  appealed  and  has  as- 
signed nnmeroQs  errors  which  his  counsel  In 
their  brief  reduce  to  Ave  points  Of  propor- 
tions. We  shall  consider  those  deemed  ma- 
terial. 

The  first  point  argued  Is  that  this  la  an  ac- 
tion at  law  between  partners  arising  out  of 
partnership  transactions  and  that  such  an 
action  cannot  be  sustained.  The  contention 
is  that  the  action  should  have  be«i  In  equity 
for  an  accounting  between  the  partners,  and 
that  until  an  accounting  Is  had  and  the  Ua- 
hlHtles  of  the  partnership  are  ascertained  and 
a  balance  Is  struck  an  action  at  law  by  oa4 


partner  against  the  other  will  not  lie.  The 
precise  question  now  raised  was  presented 
for  consideration  In  the  case  of  Morgan  v. 
Child,  Cole  &  Co.,  41  Utah,  662,  128  Pac. 
521.  In  that  case  Mr.  Justice  Straup,  after 
stating  the  issues,  stated  the  proposition  de- 
cided In  the  following  words: 

"Upon  these  Issues  the  case  was  partially 
tried  to  the  court  and  a  jury.  At  the  conclusion 
of  plaintiff's  evideuce,  the  court,  on  the  de- 
fendant's motion,  granted  a  nonsuit  on  the 
ground  that  the  contract,  and  the  evidence  ad- 
duced by  the  plaintiff,  show  that  he  and  the  de- 
fendant were  copartners  in  the  transaction,  and 
that  _  an  accounting  between  them  was  a  pre- 
requisite to  the  maintenance  of  the  action,  and 
'that  the  plaintiff  had  no  right  to  sue  the  de- 
fendant at  law,'  and  had  'mistaken  his  remedy, 
if  any  he  has.'  A  judgment  of  dismissal  was 
thereupon  entered,  from  which  the  plaintiff  has 
prosecuted  this  appeal.  It  is  seen  that  the 
motion  was  granted  and  the  action  dismissed, 
not  on  the  ground  of  insufBciency  of  evidence, 
but  on  the  ground  of  a  mistaken  remedy.  We 
think  the  trial  court  erred.  In  this,  as  in  many 
other  states  in  which  the  formal  distinctioDS  be- 
tween actions  at  law  and  suits  in  equity  are 
abolished,  the  court  may  administer  relief  ac- 
cording to  the  nature  of  the  cause  set  out, 
whether  it  is  such  as  would  be  granted  in  equity 
or  such  as  would  be  given  at  law.  3  Cyc,  737. 
Our  Constitution  (section  19,  art.  8)  expressly 
provides  that  'there  shall  be  but  one  form  of 
civil  action,  and  law  and  equity  may  be  ad- 
ministered in  the  same  action.'  Volker-Scow- 
croft  Lumber  Co.  v,  Vance,  3ft  Utah,  348,  103 
Pac.  970.  24  L.  R.  A.  (N.  S.)  821,  Ann.  Cas. 
1912A,    124." 

[1-Sl  A  party,  therefore,  is  not  entitled  to 
have  an  action  dismissed  merely  because 
the  relief  his  adversary  Is  entitled  to  may  be 
equitable  rather  than  legal.  That,  however, 
Is  just  what  counsel  are  seeking  to  accom- 
plish here.  The  decision  in  Morgan  v.  Child, 
Cole  &  Co.,  supra,  Is  however,  as  we  have 
seen,  directly  contrary  to  their  contention. 
Moreover,  the  very  case  upon  which  counsel 
rely,  namely,  Kunneke  v.  Mai)el,  60  Ohio  St 
1,  53  N.  E.  259,  avails  them  noUilng.  In  that 
case  it  appeared  that  th«  defendant  in  error, 
as  a  partner,  commenced  an  action  in  equity 
for  an  accounting  against  the  plaintiff  in  er- 
ror. The  plaintiff  in  error  set  up  as  a  de- 
fense that  In  a  prior  action  at  law  be  had  ob- 
tained judgment  against  the  defendant  in 
error  upon  a  certain  claim  arising  out  of  the 
partnership  transacticms  sued  for  In  the  com- 
plaint filed  by  the  defendant  in  error;  that 
the  matters  involved  In  the  present  action 
were  also  Involved  and  adjudicated  in  the 
former  action.  The  Supreme  Oovrt  of  Ohio, 
in  the  case  cited,  held  that  lnasmu<^  as  the 
defendant  in  error  was  sued  at  law  he  should 
have  set  up  the  matters  be  Is  now  suing  for 
as  a  d^ense  In  the  former  action,  and  hav- 
ing falWd  to  do  so  be  bad  waived  or  lost  the 
right  to  relltlgate  the  matter  in  the  present 
actlcHi.  In  other  words,  the  matter  set  up, 
the  court  held,  was  res  adjudicate.  As  point- 
ed out  before,  the  only  defense  that  the  de- 
fendant pleads  in  this  action  is  the  Illegality 
of  the  agreement  existing  between  the  plain- 
tiff and  the  defendant  under  which  the  ores 
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•were  mined  from  which  the  i^vceeds  that  are 
in  questlan  here  were  derived.  Not  a  word 
Is  pleaded  In  defendant's  answer  that  an  ao 
counting  is  necessary  or  that  there  are  any 
partnership  liabilities,  or  any  other  llabiU- 
tles  for  that  matter,  that  were  unadjusted 
between  the  plaintiff  and  the  defendant.  If 
we  should  hold,  therefore,  that,  ordinarily, 
one  partner  may  not  sue  his  copartner  for 
his  share  of  the  profits  arisinK  out  of  part- 
nership transactions  until  an  accounting  has 
teen  had  between  the  partners  and  the  li- 
abilities have  been  fully  ascertained  and  ad- 
Justed  and  a  balance  struck,  yet  there  is  ab- 
solutely nothing  made  to  appear  in  tids  case 
that  such  an  aocojanting  is  necessary  or  that 
there  are  any  liabilities  owing  by  the  partners 
to  any  one  which  grew  out  of  or  had  any  con- 
nection with  the  mining  of  the  ores  in  ques- 
tion. If  we  consider  the  plaintiff  and  the 
defendant  partners  in  that  vmture  the  part- 
nership was  very  limited  Indeed.  If  there 
are  no  sudi  liabilities  therefor,  and  there  Is 
nothing  requiring  an  accounting,  we  can  see 
no  reason  wliatever  why  tUs  action  to  re- 
cover plalntifTs  alleged  share  of  the  proceeds 
derived  from  the  shipment  of  ores  in  ques- 
tion was  not  as  proper  as  any  other  action 
would  be.  Nor  do  we  see  why,  as  pointed  out 
In  Morgan  v.  Child,  Cole  &  Co.,  supra,  all  of 
the  matters  could  not  have  been  determined 
In  this  action.  That  such  an  action  may  be 
maintained  under  such  circumstances  is  the 
effect  of  the  authorities.  Among  others  we 
refer  to  Pettlngill  v.  Jones,  28  Kan.  749; 
Wheeler  v.  Arnold,  30  Mich.  304;  Peurt  v. 
Brown,  23  Mo.  App.  832.  If,  therefore,  there 
was  any  reason  why  the  plaintiff  should  not 
have  prevailed  in  this  action  it  was  the  duty 
of  the  defendant  to  plead  it  as  a  defense  to 
the  action,  and  not  having  done  so  he  -cannot 
now  complain. 

It  is,  however,  also  contended  that  the 
plaintiff  cannot  recover  Judgment  in  this  case 
for  the  reasons  pleaded  in  the  answer, 
namely,  that  be  had  violated  an  alleged  rule 
of  the  company  that  an  employ^  cannot  be 
interested  In  any  lease  granted  by  the  com- 
pany for  mining  ores.  There  is  no  evidence 
In  the  record  that  the  company  ever  had  pro- 
mulgated such  a  rule.  The  secretary  of  the 
mining  company  testified  that  he  knew  of  no 
such  rule,  but  said  that  it  was  "understood" 
that  the  employes  should  not  be  interested  in 
leases,  etc.  For  the  purposes  of  this  decision 
we  shall,  however,  assume  that  there  was 
such  a  rule  promulgated  by  the  company,  and 
although  the  plaintiff  testified,  and  his  evi- 
dence is  not  contradicted,  that  he  did  not 
know  of  such  a  rule,  we  shall  also  assume 
that  he  did  know.  The  evidence  is  without 
diiH>ute  that  the  defendant  turned  over  to 
the  company  all  ores  mined  under  the  agree- 
ment between  the  plaintiff  and  the  defwid- 
ant;  that  after  shipping  the  ores  to  market, 
disposing  of  them  and  deducting  the  expenses 
and  the  royalties  coming  to  it,  the  company 
paid  over  to  the  defendant  the  net  proceeds 


which,  except  those  derived  from  the  last 
shipment,  were  divided  between  plaintiff  and 
defendant,  one-third  to  the  latter  and  two- 
thirds  to  the  former;  that  the  defendant  de- 
termined the  cost  of  mining  the  ores,  and 
when  he  had  done  so  presented  the  account 
to  the  plaintiff  who  always  paid  his  two- 
thirds  as  agreed  upon.  Now,  if  It  be  assumed 
that  plaintiff  transgressed  the  rule  of  the 
company,  how  is  that  a  defense  in  favor  of 
the  defendant?  By  what  principle  of  law  or 
rule  of  morals  is  the  defendant  entitled  to 
appropriate  plaintiff's  money  because  he 
might  have  violated  some  rule  of  his  employ- 
er, the  mining  company?  How  does  that 
fact  give  the  defendant  any  right  to  claim 
plaintiff's  money?  Defendant's  counsel  have 
cited  and  relied  upon  the  following  authori- 
ties as  sustaining  their  contention:  BeU  v. 
McConnell,  37  Ohio  St  396,  41  Am.  Rep.  528, 
City  of  Flndlay  v.  Pertz,  66  Fed.  427,  13  a 
O.  A.  559,  29  L.  R.  A.  188,  McKinley  v.  Wil- 
liams, 74  Fed.  94,  20  C.  O.  A.  312,  6  R.  C.  L. 
720,  and  2  Clark  &  Skyles,  Agency,  i  781.  The 
principle  announced  in  the  foregoing  cases 
is  well  and  clearly  stated  in  2  Clark  & 
Skyles,  Agency,  supra,  in  the  following 
words: 

"As  a  general  rule,  a  broker  cannot  act  as 
agent  for  and  receive  commiseions  from  both 
parties  to  the  same  transaction,  unless  they  are 
fully  informed  that  he  is  ao  acting  for  both. 
It  is  clear,  both  upon  principle  and  authority, 
that  in  case  of  such  double  employment  he  can 
recover  from  neither,  where  his  employment 
by  the  other  has  been  concealed  from  and  not 
assented  to  by  the  defendant.  It  is  contrary 
to  public  policy  to  allow  the  broker  a  right  of 
action  against  both  parties  for  his  commissions, 
and  it  is  weU  aettled'that  he  does  not  have  such 
right,  although  he  may  have  acted  in  good 
faith;  and  evidence  cannot  be  introduced  to 
show  a  custom  or  usage  among  brokers  to 
charge  a  commission  to  both  parties  in  such 
cases." 

[4]  Itie  same  principle  is  stated  in  an- 
other form  in  the  case  of  McKinley  v.  Wil- 
liams, supra.  In  that  case  the  agent  so  con- 
ducted the  business  Intrusted  to  him  by  his 
principal  that  he  derived  profits  therefrom, 
and  it  was  held  that  he  must  account  to  his 
principal  for  the  profits  he  thus  made  and 
withheld.  There  is  nothing  in  that  case, 
however,  from  which  any  one  can  conclude 
that  the  parties  with  whom  the  agent  dealt 
and  transacted  the  business  and  from  whom 
the  profits  were  derived  would  have  had  the 
right  to  wltlihold  the  money  from  him  mere- 
ly because  he  ought  to  account  to  his  prin- 
cipal. Nor  is  there  anything  in  any  of  the 
other  cases  cited,  or  in  any  other,  that  sus- 
tains counsel's  contmtion  as  hroadly  as  they 
make  It  It  is,  however,  not  even  claimed 
that  In  this  case  the  plaintiff  obtained  some- 
thing that  either  In  law  or  in  equity  belong- 
ed to  his  principal,  the  mining  company.  If 
he  has  obtained  anything  coming  within  the 
rule  stated  above  It  is  a  matter  with  which 
the  def^idant  is  not  concerned.  He  does 
not  claim  that  he  suffered  any  loss  or  even 
inconvenience  by  reason  of  plalntifTs  coo- 
duct,  and  hence  be  cannot  complain. 
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[t]  It  iB,  however,  contended  tbat  the 
agreement  between  plaintiff  and  defendant 
nnder  whlcb  the  ores  were  mined  and  the 
proceeds  sued  for  were  obtained  was  against 
public  policy  and  void.  The  only  authorities 
dted  In  support  of  tbat  ccmtention  are  those 
•we  have  already  referred  to.  There  certain- 
ly is  nothing  in  those  dted  which  sustains 
counsel's  contention,  and  we  know  of  no 
reason  or  authority  why  the  mere  private 
matters  between  the  mining  company  and  its 
employes  respecting  the  leasing  of  the  com^ 
pany's  mining  grounds  are  controlled  by  the 
somewhat  expansive  term  of  public  policy. 
And  if,  in  some  respects,  such  were  the  case, 
yet  we  cannot  see  hQW  the  defendant  can  ac- 
quire property  or  mouey  to  which  he  bas  no 
legal  claim  or  right,  except  tbat  the  plaintiff 
bas  violated  some  rule  or  public  policy  which 
merely  affects  the  plaintiff  and  another.  It 
is  not  always  easy  to  determine  the,  precise 
point  where  the  somewhat  indefinite  term  of 
public  policy  begins  or  where  it  ends.  It  is, 
however,  safe  to  assert  that  it  has  never  been 
80  applied  as  to  take  property  or  money  from 
one  person  to  give  it  to  another  merely  be- 
cause one  of  tham  may  not  In  all  things  have 
lived  up  to  the  moral  code.  Courts  are  In- 
stituted to  enforce  legal  rights  as  contra- 
distinguished from  moral  obligations.  Where 
the  two  unite  In  the  same  person,  as  is  very 
often  the  case,  both  are  enforced ;  but  where, 
as  here,  the  legal  right  Is  In  one  against 
whom  the  moral  obligation  is  asserted,  the 
legal  right  prevails.  As  we  have  seen,  the 
only  defense  the  defendant  Interposed  Is  tbat 
the  plaintiff  has  transgressed  against  some 
rule  of  his  principal.  If  that  were  so  it 
would  be  a  matter  for  the  plaintiff  and  his 
principal  to  adjust,  and  the  defendant  can- 
not avail  himself  of  It  as  a  defense  in  a  case 
like  this. 

[I,  7]  Nor  is  there  any  merit  to  the  conten- 
tion that  the  court  erred  In  not  making  a 
finding  upon  the  question  of  whether  the  min- 
ing company  had  promulgated  the  rule  con- 
tended for  by  the  defendant.  As  we  have 
shown,  even  though  there  were  such  a  rule 
It  cannot  aid  the  defendant  That  is,  it  can- 
not avail  him  as  a  defense  to  the  action.    If 


that  be  so,  then  It  is  wholly  immaterial 
whether  there  was  smdi  a  rule  or  not  Ttie 
finding  would  therefore  have  been  on  an  im- 
material matter,  and  the  failure  to  find  upon 
such  matter  does  not  constitute  error. 

[(-II]  It  is,  however,  also  Insisted  that  the 
findings  made  are  broader  than  the  issues 
presented  by  the  pleadings.  We  have  set 
forth  the  substance  of  the  pleadings  and 
have  set  forth  the  findings  in  full.  While  it 
must  be  conceded  that  neither  are  artificial- 
ly drawn,  and  that  both  contain  evidentiary 
matter,  yet  no  one  can  read  the  findings  and 
not  arrive  at  'the  conclusion  tbat  they  are 
sufficient,  and  that  the  mere  fact  that  they 
are  expanded  beyond  the  issues  Is  not  preju- 
dicial to  the  defendant.  If  the  defendant  Is 
not  prejudiced  in  a  substantial  right  the 
Judgment  cannot  be  reversed  for  mere  tech- 
nical errors.  Here  1^  a  case  where  the  de- 
fendant confessedly  has  in  his  possession  a 
certain  sum  of  money  whldi  In  Justice  and 
right  he  should  pay  to  the  plaintiff,  "yet  he 
refuses  to  do  so,  not  upon  any  substantial  or 
meritorious  ground,  but  purely  upon  techni- 
cal and  immaterial  grounds.  Under  such  cir- 
cumstances mere  technical  errors,  however 
numerous,  cannot  serve  as  an  excuse  to  set 
aside  a  Judgment  otherwise  right  and  legaL 
Is'or  is  there  any  merit  to  the  contention  tbat 
the  court  erred  In  admitting  evidence  ov«r 
the  objections  and  exceptions  of  the  defend- 
ant The  case  was  tried  to  the  cdnrt,  and 
evan-  though  it  were  conceded  that  the  court 
had  committed  erro;  in  that  regard,  yet  the 
alleged  errors  pointed  out  by  counsel  in  that 
regard  ate  almost  trivial. 

Lastly,  it  is  insisted  that  the  Judgment  la 
not  supported  by  the  findings.  As  before  sug- 
gested, a  mere  cursory  reading  of  the  find- 
ings will  disclose  that  there  is  sufficient  in 
them  to  sustain  the  Judgment,  and  that  this 
objection  should  not  prevail. 

For  the  reasons  stated,  the  Judgment 
should  be,  and  it  accordingly  is,  affirmed, 
with  costs  to  respondent. 

McOARTT,  CORPMAN,  THURMAN,  and 
GII>£X>N,  JJ.,  concur. 
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In  re  FRANDSBN'S  WILL.     (No.  2944.) 
(Supreme  Coart  of  Utah.     Aug.  6,   1917.) 

1.  Appeal  and  E&bob  «=s>1010(1)— Findinqb 
or  CouBT — Review. 

In  a  law  case,  the  findings  of  the  trial  court, 
if  supported  by  some  substantial  eyidence,  are 
binding,  and  cannot  be  disturbed  on  appeal. 

2.  Wills  <S=>290  —  Lost  Wills  —  Presump- 

TI0N8. 

When  it  is  shown  that  testator  made  a  will 
which  could  not  be  found  at  hie  death,  ordinarily 
the  presumption  arises  that  he  himself  destroyed 
it  for  the  purpose  of  revoking  It. 

3.  Wills  «=»302(8)  —  Lost  Wp:Ls  — Pbooj'— 

SUFFICIENCT. 

Under  Comp.  Laws  1907,  §  3810,  which  pro- 
vides that  no  will  shall  be  proved  as  a  lost  or 
destroyed  will  unless  it  is  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  testator 
or  is  shown  to  have  been  fraudulently  destroyed 
in  his  lifetime,  nor  unless  its  provisions  are 
clearly  proved,  proof  that  testatrix  in  1900, 
while  she  was  sane,  made  the  lost  will,  and  that 
it  was  in  existence  eight  months  after  she  became 
inB«ne,  was  sufficient  for  admission  of  the  will 
to  probate. 

4.  Evidence  «=3lS6(9)  —  Lost  "Wills  —  Reo- 

OBD.S. 

The  records  in  the  county  clerk's  office  of  a 
lost  will  were  not  competent  independent  evi- 
dence of  the  provisions  of  the  will. 
6.  Wills  «=9225— Contest— Gbodndb—Omit- 
Ti.vo  Beneficiabies. 

That  the  will  made  no  provision  for  pro- 
testant,  testatrix's  granddaughter,  was  not  a 
fround  for  contest,  but  a  matter  which  could  be 
presented  upon  final  distribution  as  provided  for 
by  Comp.  Laws  1907,  §  2762. 

Appeal  from  District  Court,  Sanpete  Coun- 
ty; A.  H.  Chrlslensen,  Judge. 

In  the  matter  of  the  probate  of  the  wills 
of  Karen  Frandsen,  deceased.  From  a  de- 
cree refusing  probate,  proponent  of  two  of 
Qie  wills  appeals.  Reversed  and  remanded, 
with  directions. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  appellant.  S.  A.  King,  of  Salt 
Lalce  City,  and  J.  W.  Cherry,  of  Mt  Pleasant, 
for  respondent. 

FRICK,  C.  J.  This  Is  a  proceeding  In- 
volving three  different  and  independent  wills. 
One  Karen  Frandsen,  a  resident  of  Carbon 
County,  Utah,  of  the  age  of  77  years,  died  on 
the  4th  day  of  March,  1915,  leaving  surviv- 
ing her  five  sons  and  one  daughter,  all  of 
whom  were  of  lawful  age.  She  also  left  sur- 
viving her  eight  grandchildren,  the  children 
of  a  deceased  son,  all  of  whom,  except  one, 
were  minors ;  and  she  also  left  surviving  her 
another  grandchild  who  was  the  daughter  of 
another  deceased  son.  The  father  of  the 
eight  children  mentioned  died  after  the  sev- 
eral wills  hereinafter  mentioned  were  ex- 
ecuted, but  the  father  of  the  last-mentioned 
grandchild  had  died  before  their  execution. 
Under  the  provisions  of  our  statute  It  is  Im- 
portant to  li:eep  in  mind  the  facts  last  above 
stated.  On  the  17th  day  of  March,  1915,  one 
of  the  sons  presented  a  writing  for  probate 
which  purported  to  be  (he  last  will  and  testa- 


ment of  tbfc  deceased,  ^nie  alleged  will  was 
dated  July  5, 1911,  and  a  copy  was  attached 
to  the  application.  The  daughter  of  the  de- 
ceased filed  a  protest  to  the  allowance  of 
that  will  to  probate  i^pon  the  grounds  that 
the  same  was  not  ezecnted  as  provided  by  our 
statute,  and  that  It  was  not  the  last  will  and 
testament  of  the  deceased.  In  conneetlott 
with  her  protest  she  also  presented  what  pur- 
ported to  be  the  last  will  and  testament  of 
the  deceased  dated  June  27,  1912,  or  nearly 
a  year  after  the  first  will  presented  for  pro- 
bate was  dated.  A  copy  of  that  alleged  will 
was  attached  to  her  application.  One  Han- 
nah Jorgensen,  the  daughter  of  tiie  son  of 
the  deceased  who  died  before  any  one  of  the 
wills  was  executed,  also  filed  a  protest  to  the 
oUowance  of  either  one  of  the  two  alleged 
wills  to  probate  upon  the  ground  that  she  is 
a  grandchild  of  the  deceased,  and  that  she 
was  not  mentioned  in  said  wills,  and  hence. 
In  so  far  as  said  wills  affect  her  Interest  In 
the  estate  of  the  deceased,  they  are  of  no 
effect  under  the  the  ptovlslons  of  Comp.  Laws 
1907,  S§  2761,  2762.  She,  however,  also  as- 
sailed both  of  said  proposed  wills  upon  the 
further  ground  that  at  the  time  the  same 
were  executed  the  testatrix  was  insane  and 
mentally  Incapacitated  from  making  a  valid 
win.  Four  of  the  surviving  sons  also  filed  a 
protest  against  the  probate  of  the  will  of 
June  27,  1912,  presented  by  the  daughter  of 
the  deceased,  upon  the  ground  that  the  tes- 
tatrix at  said  time  was  insane  and  mentally 
Incapacitated,  and  that  that  will  was  ob- 
tained or  was  the  product  of  fraud  and  un- 
due influence  practiced  on  the  deceased  by 
the  daughter  aforesaid.  After  all  of  the  pro- 
tests had  been  filed,  and  after  the  court  bad 
Indicated  that  at  Uie  times  the  will  dated 
July  5,  1911,  and  the  one  dated  July  27, 
1912„  were  executed  the  testatrix  did  not 
possess  sufilclent  mental  capacity  to  make 
a  will,  the  daughter  of  the  deceased  pre- 
sented another  wlU  dated  July  19,  1900, 
and  asked  that  the  same  be  admitted  to  pro- 
bate as  a.  lost  will,  and  upon  the  further 
ground  that  the  same  had  been  fraudulently 
destroyed.  After  a  hearing  of  all. the  pro- 
tests the  court  found  against  all  of  the  wills, 
and  refused  to  admit  any  of  them  to  pro- 
bate. The  material  findings  of  the  court  are 
as  follows: 

"That  the  purported  will  of  said  deceased 
tendered  and  offered  for  probate  by  Anna  Frand- 
sen Horr,  alleged  to  have  been  executed  on  the 
19th  day  of  July,  1900,  was  not  in  existence 
at  the  time  of  the  death  of  said  deceased,  and 
was  not  fraudulently  destroyed  during  the  life- 
time of  said  deceased,  and  was  not  surreptiti- 
ously, fraudulently,  or  without  the  knowledge 
of  said  deceased,  or  with  the  view  of  defeating 
the  intentions  and  purposes  of  said  deceased  or 
at  all  destroyed  by  Oeorge  O.  Frandsen,  a  son 
of  said  deceased,  or  by  any  other  person,  and 
said  will  was  not  in  the  possession  of  the  said 
George  G.  Frandsen,  at  any  time.  That  at  the 
time  of  the  purported  execution  of  the  will 
offered  for  probate  by  6eon(e  O.  Frandsen,  to 
wit,  the  6th  day  of  July,  1911,  and  for  a  long 


AssFor  other  cum  see  same  topic  and  KBY-NUUBEB  in  all  Ker-Numb«red  Dlgsiti  and  IndtXM 


Digitized  by 


Google 


Vtah) 


IK  RS  PRANDSEK'S  WILL 


time  prior  thereto,  the  «ald  Kai<en  Frandwu 
was  not  of  sound  mind  or  memory,  but  that 
her  mind  was  weak,  debilitated,  and  deranged 
to  8uch  an  extent  that  she  was  incapacitated 
from  executing  or  understanding  a  will.  That 
at  the  time  of  the  purported  execution  of  the 
will  offered  for  probate  by  Anna  Frandsen  Horr, 
to  wit,  the  27th  day  of  June,  1912,  and  for  a 
long  time  prior  thereto,  the  said  Karen  Frand- 
sen was  not  of  sound  mind  or  memory,  but  that 
her  mind  was  week,  debilitated,  and  deranged 
to  such  an  extent  that  she  was  incapacitated 
from^^  making,   executing,   or   understanding   a 

The  court  also  fonnd  that  the  will  of  June 
27,  1912,  was  obtained  by  undue  Influence 
practiced  on  the  testatrix  by  the  proponent  of 
that  wUl,  but  that  finding,  for  reasons  here- 
inafter appearing,  is  of  no  controlling  influ' 
ence. 

[1]  The  proponent  of  the  will  of  June  27, 
1912,  assails  the  court's  findings,  and  insists 
that  the  evidence  is  Insuflident  to  justify  a 
finding  that  the  testati-ix  was  insane  or  men- 
tall,v  incapacitated  at  the  times  aforesaid, 
and  she  also  assails  the  findings  respecting 
the  issue  of  undue  influence.  We  have  care- 
fully read  the  eviden-:»  produced  by  all  the 
interested  parties,  and  while  the  evidence  re- 
specting the  mental  capacity  of  the  deceased 
is  not  as  convincing,  when  viewed  in  the 
light  of  all  the  circumstances  disclosed  by 
the  eWdence,  as  it  might  be,  yet  there  Is 
some  substantial  evidence  in  support  of  the 
court's  findings  on  that  issue.  In  view,  there- 
fore, that  this  is  a  law  case  and  that  we 
are  bound  by  the  findings,  if  supported  by 
some  substantial  evidence,  we  may  not  in- 
terfere with  those  findings.  The  evidence 
upon  the  issue  of  undue  influence  is  weak 
and  unsatisfactory,  yet,  as  before  stated,  that 
finding  is  not  of  coDtroUiug  influence,  and 
hence  needs  no  farther  consideration. 

We  shall  consider  only  such  facts  as  have  a 
controlling  influence  upon  the  result,  and 
therefore  shall  eliminate  every  tiling  else  from 
consideration. 

In  view  of  the  court's  findings,  therefore, 
both  the  proposed  will  of  July  5, 1911,  and  of 
June  27,  1912,  must  fail.  This  leaves  only 
the  proposed  will  of  July  19,  1900,  to  be  con- 
sidered. The  probate  of  that  will  is  con- 
trolled by  Comp.  Laws  1907,  {  3810,  which 
reads  as  follows: 

"No  will  shall  be  -proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  the 
testator,  or  is  shown  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator,  nor  un- 
less its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses." 

As  appears  from  the  court's  findings,  the 
will  of  July  19,  1900,  was  also  disallowed. 
The  question  we  must  determine,  therefore, 
is  whether  the  court's  findings  respecting  that 
will  are  supported  by  evidence,  and  whether 
its  conclusions  of  law  with  respect  thereto 
are  sound.  The  facts  which  must  control 
upon  that  question  are  not  in  dispute.  In 
substance  they  are  that  on  July  19,  1900,  the 
tcetatilz,  then  of  sound  and  disposing  mind 


and  memory,  dnly  executed  the  will  last  pro- 
posed for  probate,  and,  pursuant  to  the  pro- 
visions of  Comp.  liEWB  1907,  }  2740,  deposited 
the  same  with  the  county  clerk  of  Carbon 
county;  that  thereafter,  and  before  any  of 
the  other  proposed  wills  were  executed,  the 
testatrix,  at  least  once,  in  the  presence  of 
one  witness,  saw  the  will  in  the  county  clerk's 
office,  and  she  then,  and  at  other  times,  ac- 
cording to  the  evidence,  expressed  herself 
as  being  satisfied  with  its  provisions;  that 
the  will  was  recorded  in  a  book  in  the  coun- 
ty clerk's  office  by  a  young  lady  who  held 
some  official  position  in  said  office;  that  the 
will  was  last  seen  in  the  county  clerk's  office 
by  the  witnesses  who  testified  on  the  hear- 
ing, in  March,  1912,  and  its  contents  were 
then  examined  by  them.  One  of  the  witness- 
es was  an.  attorney  who  examined  the  will 
for  the  purpose  of  preparing  the  proposed 
will  dated  June  27,  1912,  and  which  will  he 
prepared,  and  the  other  witness  was  the  bus- 
band  of  the  proponent  of  the  will  of  1900. 
The  will  as  recorded  in  the  clerk's  office  was 
also  produced  in  court,  but  the  court  refused 
to  admit  it  in  evidence.  As  we  have  seen, 
the  court  found  that  on  July  6,  1911,  and  on 
June  27,  1912,  the  testatrix  "was  not  of 
sound  mind  or  memory,"  and  that  she  then 
was  "Incapacitated  from  making,  executing, 
or  understanding  a  will."  We  thus  have  a 
case  where  the  will  in  question  was  shown 
to  have  existed  some  eight  months  after  the 
testatrix  had  become  Insane,  as  found  and 
declared  by  the  court,  which  finding  and  dec- 
laration, as  we  have  seen,  is  binding  upon  us 
and  upon  the  parties  in  interest. 

The  question  therefore  arises  whether  the 
court's  finding  that  the  will  "was  not  la  ex- 
istence at  the  time  of  the  death  of  said  de- 
ceased" is  supported  by  the  evidence.  The 
evidence  that  the  will  was  in  existence  at 
least  eight  months  after  July  5,  1911,  when 
the  testatrix  was  found  and  declared  to  btj 
insane,  is  not  disputed.  Kor  is  there  any  dis- 
pute regarding  the  fact  that  at,  and  for 
some  time  before,  the  trial  the  will  could  not 
be  found  in  the  clerk's  office  or  elsewhere. 
No  one  testified  who  saw  it  after  March, 
1912,  and  no  one  seemed  to.  know  where  it 
was.  In  other  words,  the  evidence  discloseu 
that  the  will  could  not  be  found.  The  court, 
therefore,  found  that  it  did  not  exist  at  the 
time  stated  in  the  finding.  This  case  is 
unique  in  tliat  the  will  in  question,  beyond 
all  dispute,  w^as  shown  to  be  existing  long 
after  the  testatrix  possessed  the  capacity  ei- 
ther to  make  or  to  revoke  a  wllL  The  pur- 
pose of  section  3810,  supra,  is  to  prevent  the 
probate  of  wills  that  have  been  revoked  by 
the  testators  and  also  to  prevent  probate  of 
wills,  unless  it  is  shown  that  the  proposed 
will  existed  at  the  death  of  the  testators^ 
The  purpose  of  the  statute  is  to  prevent 
furious  wills  from  being  proved. 

[2]  When  it  is  shown  that  the  testator 
made  a  will,  but  that  it  could  not  be  found  at 
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his  death,  then,  ordlnartly,  the  presumption 
arises  that  he  himself  destroyed  It  for  the 
purpose  of  revoking  it  before  his  death.  The 
provisions  of  section  3810,  supra,  have  been 
adopted  In  a  number  of  states.  Section  1330 
of  the  California  Code  of  ClvU  Procedure  Is 
precisely  like  our  section  3810,  supra.  The 
statute  of  New  York  is  also  like  ours,  except 
that  In  the  New  York  statute  a  correct  copy 
or  draft  of  the  will,  in  establishing  Its  pro- 
visions. Is  equivalent- to  one  witness.  The 
same  Is  the  case  In  the  state  of  Washington. 
The  statute  was  under  consideration  in  Cali- 
fornia in  Estate  of  Kidder,  66  Cal.  487,  6  Pac. 
326,  and  In  £}state  of  Patterson,  156  CaL  826, 
102  Pac.  941,  2B  L.  R.  A.  (N.  8.)  654,  132  Am. 
St.  Kep.  116,  18  Ann.  Ca&  625,  and  again  In 
Estate  of  Camp,  134  Cal.  233,  66  Pac.  227. 
In  the  Kidder  Case  It  was  held  that  where 
a  will  had  been  handed  to  the  testatrix,  who 
was  ill  at  the  time,  and  that  she  either  cast 
It  Into  an  open  fireplace,  or  It  accidentally 
fell  fr(»n  her  hands  Into  the  open  fireplace 
and  was  destroyed,  and  she  thereafter  died 
without  doing  anything  with  respect  there- 
to, the  will,  as  a  matter  of  course,  ceased  to 
exist,  and  that  It  was  not  fraudulently  de- 
stroyed within  the  purview  of  the  statute, 
and  hence  probate  was  properly  denied. 
The  statute  In  another  proceeding  was  again 
before  the  Supreme  Court  of  California  in 
Estate  of  Camp,  supra,  and  the  Supreme 
Court  then  said: 

"This  provision  of  the  Code,  being  remedial 
in  Its  nature,  is  to  receive  a  liberal  construc- 
tion, and  is  held  to  apply  as  well  to  a  mutilat- 
ed will,  or  One  in  which  some  of  its  provisiona 
have  been  destroyed." 

The  only  purpose  In  referring  to  that  case 
is  to  show  that  the  statute  Is  regarded  as 
remedial,  and  hence  should  be  given  a  fair 
and  reasonable  construction  and  application. 
That  is,  If  the  whole  purpose  of  the  statute 
can  be  subserved,  the  court,  In  furtherance  of 
Justice,  may  well  give  Its  provisions  a  fair 
and  even  a  liberal  construction  rather  than 
a  narrow  and  strict  one,  when  to  do  that 
would  be  unfair  or  unjust  The  doctrine 
of  liberal  construction  Is  exemplified  by  the 
Supreme  Court  of  California  in  Estate  of 
Patterson,  supra.  It  was  there  shown  that 
after  the  destruction  of  the  will  and  the  death 
of  the  testatrix  the  statute  was  amended  so 
as  to  include  the  destruction  of  wills  by  a 
public  calamity  as  well  as  those  destroyed 
by  fraud.  It  was  accordln^y  held  that  the 
amendment  should  apply,  although  the  will 
was  destroyed  and  the  testatrix  had  died 
before  the  amendment  was  adopted. 

As  before  stated,  the  statute  Is  also  In 
force  in  various  other  states  where  it  has 
been  the  subject  of  Judicial  consideration. 
Among  other  cases  we  refer  to  the  following : 
Scbultz  V.  Schultz,  35  N.  T.  653,  91  Am.  Dec. 
88 ;  In  re  Cosgrove's  WUl,  31  Misc.  Rep.  422, 
65  N.  Y.  Supp.  570 ;  Matter  of  Kennedy,  167 
N.  T.  163,  60  N.  B.  442;  Oellyer  v.  Collyer, 
110  N.  Y.  481,  18  N.  B.  110,  6  Am.  St  Hep. 


406;   In  re  Miner's  Will,  40  Or.  462,  00  Pac. 

1002,  124  Am.  St  Kep.  1051, 14  Ann.  Cas.  277; 
In  re  Harris'  Estate,  10  Wash.  555,  39  Pac. 
148 ;  In  re  ReifTeld's  Will,  36  Misc.  Rep.  472, 
73  N.  Y.  Supp.  808. 

In  Schultz  V.  Scbultz,  supra,  the  Court  of 
Appeals  of  New  York,  considered  the  question 
at  some  length.  In  that  case  the  testator  ex- 
ecuted his  will  on  October  23, 1863.  He  left  It 
for  safe-keeping  with  one  of  the  beneficiaries, 
who  placed  it  In  his  trunk.  The  testator  died 
on  S^tember  20, 1865,  nearly  two  years  after 
he  had  executed  the  .will,  and  left  it  with  the 
custodian  as  aforesaid.  When  the  testator 
died  the  custodian  supposed  the  wUl  waa  In 
the  trunk  where  he  had  placed  It,  but  It  wa« 
not  there,  and  could  not  be  found.  It  waa 
Efhown  that  the  testator  did  not  liave  the  will 
in  bis  possession  after  he  placed  It  with  the 
custodian,  and  before  his  death.  The  Court 
of  Appeals,  after  quoting  the  statute,  which 
is  precisely  like  ours,  except  that  It  contains 
the  additional  provision  that  a  correct  copy 
or  draft  of  the  will  shall  be  deemed  equiva- 
lent to  one  witness,  says: 

"If  the  will  had  remained  in  the  custody  of 
the  testator,  or  if  it  had  appeared  that,  after 
its  execution,  he  had  access  to  it  the  presump- 
tion of  law  would  be,  from  the  fact  that  it  could 
not  be  found  after  hia  deceas^  that  the  same 
had  been  destroyed  by  him.  *  *  *  As  to 
the  existence  of  the  wUl,  at  the  time  of  the 
testator's  death,  we  have  the  conceded  fact  of 
the  execution  of  the  will,  and  of  the  deposit  of 
the  same  with  a  custodian  for  safe-keeping. 
The  custodian  testifies,  that  after  it  was  deliv- 
ered to  him,  at  the  time  of  its  execution,  he 
never  parted  with  its  possession,  but  locked  it 
in  a  trunk,  and  supposed  it  was  there  at  the 
time  of  the  testator's  death.  Upon  search  made 
for  it  after  his  death,  it  could  not  be  found. 
There  is  not  a  scintilla  of  evidence,  or  a  cir- 
cumstance, to  show  that  the  testator  ever  had 
possession  of  the  will,  after  its  execution  and 
delivery  to  the  custodian.  It  follows,  therefore, 
as  a  legal  conclusion,  that  the  will  was  in  ex- 
istence at  the  time  of  bis  death  (if  not  then 
fraudulently  destroyed  or  lost),  in  which  event, 
it  being  now  lost  or  destroyed,  either  by  acci- 
dent or  design,  it  should  be  established  as  a 
valid  will.  If  the  will  was  not  in  existence,  at 
the  time  of  the  testator's  death,  then  it  follows 
equally  clear,  that  it  must  have  been  fraudu- 
lentiy  destroyed  in  his  lifetime  or  lost  The 
fraud  mentioned  end  referred  to  in  this  con- 
nection is  a  fraud  upon  the  testator,  by  the 
destruction  of  his  wiU,  so  that  he  should  die 
intestate,  when  he  intended  and  meant  to  have 
disposed  of  his  estate  by  will,  and  never  evinced 
any  change  of  that  intent  It  is  undeniable, 
from  the  facts  in  the  record,  that  either  this 
will  was  in  existence  at  the  time  of  the  death 
of  this  testator,  or  that  it  had  been  destroyed  in 
his  lifetime,  without  bis  knowledge,  consent  or 
procurement,  or  accidentally  lost  If  so  destroy- 
ed, it  was  done  fraudulently  as  to  him,  and, 
in  judgment  of  law,  the  legal  results  are  the 
same  precisely  as  if  it  bad  continued  in  exist- 
ence up  to  the  time  of  his  death.  In  either 
contingency,  it  was  his  last  will  and  testament, 
and  its  loss  or  destruction,  either  by  accident 
or  design,  tieing  proven,  it  is  the  duty  of  the 
court  to  establish  it  as  the  will  of  this  testator. 
The  judgment  of  the  Supreme  Court  should  be 
reversed,  and  a  new  trial  ordered,  costs  to  abide 
the  event" 

We  have  quoted  copiously  from  the  Schultz 
Case  because  what  Is  there  said  refleots  thA 
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opinions  of  tbe  courts  m  all  tiw  other  cases 
we  have  dted. 

In  the  case  dted  from  Oregon,  as  well  as 
In  the  one  from  Washington,  evidence  regard- 
ing the  existence  of  the  will  at  the  death 
of  tile  testator  was  circumstantial  and  in 
some  respects  very  Inconclusive,  yet  It  was 
held  that  the  wills  should  be  admitted  to 
probate.  In  the  Oregon  case  the  Judgment  of 
the  lower  court  admitting  the  will  to  probate 
was  afBrmed,  while  In  the  Washington  case 
the  judgment  of  the  lower  court  denying  the 
will  to  probate  was  reversed,  and  It  was  or- 
dered that  the  will  be  admitted  to  probate. 
The  facts  in  those  cases  were  different  from 
the  facts  In  tbe  case  at  bar  only  in  that,  In 
those  cases,  the  testators  died  sane,  while 
in  this  case  the  finding  is  condusive  that  the 
testatrix  died  insane.  As  we  have  shown, 
however,  In  the  case  at  bar  the  evidence  Is 
conclusive  that  the  will  was  in  existence  a 
long  time  after  tbe  testatrix  was  Insane  as 
found  and  declared  by  the  court  If,  there- 
fore, tbe  testatrix  was  insane  and  thus  in- 
competent to  malce  a  will,  she  was  lilcewise  in- 
competent to  revoke  one.  Woemer,  Law  of 
Decedent  Estates,  §  204;  Allison's  Devisees 
V.  Allison's  Heirs,  37  Ky.  (7  Dana)  91,  where 
the  law  In  the  headnote  is  stated  thus : 

"It  requires  the  same  capacity  to  revoke  a 
wiU  as  to  make  one." 

That  Is  elementary,  and  we  think  no  one 
win  dispute  It  In  the  cases  we  have  cited  it 
Is  held  that  in  case  it  is  shawn  that  the  tes- 
tator has  power  to  execute  a  will,  and  has 
left  It  with  a  depositor,  and  that  he  did  not 
have  access  to  it  after  its  deposit  and  before 
his  death,  the  irresumption  that  he  destroyed 
it  for  the  purpose  of  revoking  it  is  overcome. 
That  Is  common  sense,  and,  we  may  add,  com- 
mon experience, 

[3]  Kow,  in  this  case  it  la  conclusively 
Shown  that  tbe  will  existed  for  a  period  of 
about  eight  months  after  the  testatrix  be- 
came insane  and  Incapacitated  from  either 
making  or  revoking  a  wUl.  True,  the  testa- 
trix continued  her  physical  existence.  Her 
mind,  however,  the  one  thing  necessary  to 
make  or  revoke  a  will,  was  gone.  The  tes- 
tatrix was  therefore  mentally  dead,  and  hence 
incapable  of  doing  any  act  which  required 
mental  consent  or  concurrence.  It  was  there- 
fbre  legally  Impossible  for  her  to  have  re- 
voked the  .will  of  July  19,  1900.  It  Is  con- 
clusively proved,  therefore,  that  she  did  not 
revoke  It.  It  also  appears  that  no  one  either 
could  or  did  destroy  it  by  her  direction,  or 
with  her  consent,  since  legally  she  could  give 
neither.  What,  then,  are  the  legitimate,  and 
only  legitimate,  inferences  that  may  be  de- 
duced from  the  undisputed  facts?  They  are: 
(1)  That  the  will  existed  at  the  mental  death 
of  the  testatrix ;  and  (2)  that  If  It  was  de- 
stroyed, It  was  without  her  knowledge  or  con- 
sent, and  therefore  its  destruction  could  not 
revoke  it  If,  therefore,  It  had  been  condu- 
ilTely  «liowa  that  tba  wUl  of  July  19,  1900, 


continued  to  exist  nine  monldis  after  tbe  phys- 
ical death  of  the  t^tatrlx,  no  one  would 
doubt  or  question  the  right  of  the  proponent 
thereof  to  have  the  same  admitted  to  probate, 
in  view  that  the  evidence  is  also  undisputed 
that  the  testatrix  was  sane  lu  July,  1900, 
and  that  the  wlU  was  In  all  respects  executed 
as  required  by  our  statute.  The  only  diffi- 
culty, therefore,  lies  In  the  fact  that  the  tes- 
tatrix continued  to  live  until  1015.  While  she 
continued  to  live  physically,  she,  however,  was 
as  much  dead  mentally  for  the  purpose  of 
making  or  revoking  a  wUl  as  she  now  is.  The 
mere  fact  that  she  lived  is  of  no  consequence 
now.  Nor  Is  that  fact  of  any  importance  so 
far  as  the  purpose  of  the  statute  Is  concerned. 
When  it  Is  once  shown  that  a  testator  Is  be- 
reft of  the  power  either  to  change  or  to  revoke 
an  existing  will,  and  it  is  further  shown,  as 
here,  that  the  will  existed  long  after  the  pow- 
er to  revoke  passed  from  the  testator,  then 
such  a  will  fairly  comes  within  the  provision 
of  section  3810,  supra,  and  should  be  admitted 
to  probate  the  same  as  though  the  testator 
had  physically  died.  The  legal  effect  in  the 
one  c&se  is  predsely  the  same  as  In  tbe  other. 

We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  Its  finding  respecting  tbe  ex- 
istence of  the  will,  and  certainly  erred  In  Its 
conclusion  of  law  and  Judgment  denying  the 
,vrill  of  July  19,  1900,  to  probate.  That  Is, 
the  finding  respecting  the  existence  of  the 
will,  when  construed  as  the  court  construed 
it  is  erroneous. 

[4]  Counsel  for  proponent  has  also  assigned 
other  errors.  One  Is  that  the  court  erred  in 
excluding  from  evidence  the  record  of  the 
will.  We  cannot  see  in  what  way  the  record 
of  the  will  was  competent  as  Independent  evi- 
dence. '  Any  one  who  bad  compared  the  orig- 
inal with  the  record  could,  as  a  matter  of 
course,  have  testified  to  the  correctness 'of  the 
copy,  and  the  copy  could  then  have  been  used 
as  an  examined  copy  of  the  original.  Green- 
leaf,  Ev.  (16tb  Ed.)  I  608.  That  is,  any  per- 
son who  had  made  a  copy  of  the  original  will, 
or  who  had  compared  the  original  with  the 
prepared  copy,  which  was  shown  to  be  a  cor- 
rect copy  of  the  original,  could  have  present- 
ed such  copy  as  secondary  evidence  under  the 
rale  of  examined  copy.  We  know  of  no  stat- 
ute, however,  and  none  Is  referred  to,  which 
makes  the  record  of  an  unprobated  will  com- 
petent evidence.  The  court  did  not  err, 
therefore,  In  refusing  to  admit  the  record  of 
the  wiU.  The  provisions  of  the  will  were, 
however,  clearly  established  by  other  com- 
petent evidence. 

[(]  We  remark  that,  in  view  that  the  will 
of  July  19,  1900,  makes  provision  for  the 
protestant,  Hannah  Jorgensen,  her  objections 
must  likewise  fall.  Indeed,  an  objection  of 
that  character  Is  not  good  as  a  ground  of  con- 
test, but  it  is  a  matter  that  may  be  presented 
and  considered  when  the  court  makes  distri- 
bution of  the  estate  aa  provided  in  Comp. 
Laws  190T,  f  2762. 
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Nor  are  any  of  tbe  otber  assignments  of 
the  proponent  of  the  .will  material  now. 

In  view,  therefore,  that  the  question  in- 
TOlved  here  Is  one  purely  of  law  it  is  not 
necessary  to  prolong  this  litigation.  The  find- 
ings and  conclusions  of  law,  so  far  as  the 
same  are  contrary  to  the  views  herein  ex- 
pressed, are  set  aside,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions 
to  vacate  and  set  aside  the  findings  of  fact 
and  conclusions  of  law  aforesaid.  The  court 
is  also  directed  to  modify  its  judgment  in  so 
far  as  thereby  the  will  of  July  19,  1900,  was 
disallowed  to  be  proved,  and  to  make  findings 
of  fact  and  conclusions  of  law  and  to  enter 
judgment  admitting  said  will  to  probate,  and 
to  proceed  with  the  administration  of  the  es- 
tate in  the  usual  way.  Costs  of  the  appeal  to 
be  paid  out  of  the  general  assets  of  the  estate. 

Mccarty,  corfman,  thurman,  and 

GIDEON,  JJ.,  concur. 


BREWER  v.  ROMNEY  et  aL    (No.  3060.) 
(Supreme  Court  of  Utah.    Aug.  20,  1917.) 

1.  BlIXS  ANDj>f0TE8  €=>474— SuFTICIJtNCT  0» 

Answer— Den  iai/— Statute. 
Under  Comp.  Laws  1907,  {  2968,  subd.  1, 
requiring  an  answer  to  contain  a  specific  denial 
of  each  material  allegation  of  the  complaint  con- 
troverted, or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief,  or  a  specific 
admission  or  denial  of  some  of  the  allegations, 
and  also  a  general  denial  of  all  the  allegations 
not  specifically  admitted  ^>t  denied,  an  .answer 
in  a  suit  on  a  note  and  to  foreclose  a  mortgage 
on  realty,  denying  all  the  allegations  of  the  com- 
plaint and  affirmatively  alleging  the  execution 
of  a  note  to  plaintiff,  but  denying  that  it  was 
in  form  or  legal  effect  as  set  out  in  the  com- 
plaint, did  not  put  in  issue  and  sufficiently  state 
a  defense  to  aU  the  material  allegations  of  the 
complaint.         ' 

2.  Bills  and  Notes  ®=>485— Exbctjtiow  of 
Wbitixn  iNSTanuENT  —  Dbniajc  undbb 
Oate— Statutjb. 

Comp.  Laws  1907,  {  29S4,  providing  that 
in  all  actions  the  allegations  of  the  execution 
of  any  written  instruments  shall  be  taken  as 
true  unless  the  denial  thereof  is  verified  by  the 
affidavit  of  the  party  or  his  attorney,  required  a 
specific  denial  under  oath  of  the  execution  of 
the  note  and  mortgage  sued  on  in  order  to  place 
plaintiff  upon  proof  of  their  execution. 

3.  PtEAorao  «=»301(3)— Answkb— Vebifica- 
Xios. 

Under  such  provision,  the  verification  of  de- 
fendant's answer  by  his  attorney  of  record,  to 
the  effect  that  it  was  "true  to  the  best  of  his 
knowledge,  information,  and  belief,"  verified  no 
direct  or  positive  denial  of  the  allegations  of  the 
complaint. 

4.  Appeal  and  Erhob  i©=»204(5)— Review— 
Appeai.  ntou  Judgment  on  Pleadings — 

EVIDENC*. 

In  a  suit  on  a  note  and  to  foreclose  a  mort- 
gage on  realty,  a  letter  of  defendant's  counsel, 
asking  an  extension  of  time  for  payment,  though 
admitted  without  objection,  would  be  disregard- 
ed on  appeal  from  a  judgment  for  plaintiff  on 
the  pleadings. 

Appeal    from    District    C!ourt,    Salt   Lake 
(bounty;  George  F.  Goodwin,  Judge. 


Action  by  Mrs.  A.  J.  Brewer  against  Wal-. 
ter    Romney   and    another.     Judgment   for' 
plaintiff  on  the  complaint  and  answer.    Mo- 
tion for  new  trial  denied,  and  defendants 
appeal.    Affirmed. 

Walter  C.  Hurd,  of  Salt  liake  City,  for  ap- 
pellants. W.  R.  Hutchinson,  of  Salt  Lake 
City,  for  respondent. 

CORFMAN,  J.  Plaintifr  brought  suit  in 
the  district  court  of  Salt  Lake  county  to  col- 
lect the  amount  due  on  a  promissory  note  and 
to  foreclose  a  mortgage  given  as  security  on 
certain  real  property  therein  described.  The 
complaint  Is  in  the  usual  form.  Defendants 
demurred  to  the  complaint,  and,  upon  the 
overruling  of  their  demurrer,  made  answer, 
denying  generally  eadi  and  every  allegation 
of  the  complaint,  and  afflrmatiyely  alleged 
that: 

"They  executed  a  certain  promissory  note  in 
favor  of  said  plaintiff,  but  deny  that  the  same 
was  in  form  or  in  substance  or  legal  effect  as 
set  out  in  said  complaint,  or  to  the  effect  there- 
in alleged." 

The  answer  was  verified  by  the  attorney 
for  the  defendants: 

"That  he  is  the  attorney  for  the  defendant  in 
the  above  action,  and  makes  this  verification  in 
his  behalf  for  the  reason  that  said  defendant  is- 
absent  from  Salt  Lake  county,  where  his  attor- 
ney resides  and  where  this  action  is  pending ; . 
that  he  has  read  the  foregoing  answer,  knows 
the  contents  thereof,  and  that  the  same  is  true 
to  the  best  of  bis  knowledge,  information,  and 
belief." 

Plaintiff  moved  for  judgment  in  her  favor 
against  the  defendants,  upon  their  answer, 
"for  the  reason  that  said  ansvrer  is  an  ad- 
mission of  the  liability  and  claim  and  demand 
of  plaintiff  ita  said  action,  and  for  the  further 
reason  that  said  answer  is  not  verified  as  re- 
quired by  law,  and  for  the'  further  reason' 
that  said  answer  Is  a  subterfuge  and  is  not 
made  In  good  faith."  Thereafter  said  motion 
coming  on  for  hearing,  Walter  C.  Hurd,  the 
attorney  for  defendants,  was  called  as  a  wit- 
ness in  behalf  of  the  plaintiff,  and  a  letter- 
written  by  him  to  the  plaintiff  for  the  de- 
fendants was  identified,  offered,  and  received 
in  evidence,  wherein  it  was  stated: 

"I  am  the  attorney  for  Mr.  Walter  Romney, 
against  whom  you  have  started  foreclosure-  pro- 
ceedtBKS  on  a  mortgage  executed  by  him  and 
his  wife,  which  became  due  last  fall.  I  have  bad 
several  conversations  with  Mr.  Hutchinson,  your 
attorney,  concerning  the  matter  in  an  endeavor 
to  git  an  extension  of  time  for  the  payment  of 
this  mortgage  for  about  three  months,  by  which 
time  Mr.  Romney  will  have  the  money  to  pay 
the  mortgage  in  full.  •  •  ♦  Mr.  Romney  de- 
sires me  to  say  that  if  you  will  consent  to  delay 
proceedings  upon  the  mortgage  until  April  Ist, 
be  will  pay  the  court  costs  and  attorney's  fees 
and  pay  the  mortgage  in  full  by  that  time.  If 
you  will  consent  to  this,  it  will  be  a  great  ac- 
commodation to  Mr.  Romney,  as  it  will  save  him 
from  paying  the  additional  court  costs  which 
would  be  incurred  by  forcing  the  case  along, 
and  it  will  also  avoid  the  necessity  of  his  getting 
a  new  mortgage  on  this  property  with  which  to 
pay  off  your  mortgage,  since,  as  above  stated,  he 
will  have  the  money  by  April  1st  with  which 
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to.  par 'off'TOtir'-mortgasi  to'ftiU.  *  *  *■  J 
trust  that  you  will  see  fit  to  agree  to  delay 
piatters  for  the  short  time  above  requested,  es- 
pecially in  view  of  the  fact  that  you  would  not 
be  able  to  procure  a  judgment  any  sooner  than 
April  lat,  and  in  consenting  to  the  delay  yoa 
wUl  save  Mr.  Bomney  '  considerable  money. 
•    •    • » 

The  court  granted  plaintiff's  motion,  wltb 
leave  to  defendants  to  amend  their  answer, 
which  defendants  decline*  to  do.  There- 
after plaintiff  offered  proof  under  the  allega- 
tions of  her  complaint,  and  the  court  made  its 
findings  of  fact,  conclusions  of  law,  and  ren- 
dered Judgment  for  the  plaintiff  against  the 
defendants,  as  prayed  for  in  plaintiff's  com- 
plaint. Motion  for  a  new  trial  was  made 
and  denied.    Defendants  appeal. 

[1]  Several  errors  are  assigned  by  defend- 
ants on  appeal,  all  of  which  merge  with  the 
one  question,  Was  the  trial  court  justified  in 
granting  the  plaintifTs  motion  for  a  judg- 
ment on  the  pleadings?  Subdivision  1,  | 
2968,  c.  12,  Comp.  Laws  Utah  1907,  provides 
that  an  answer  must  contain: 

"A  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief,  or  a  specific 
admission  or  denial  of  some  of  the  allegations 
of  the  complaint,  and  also  a  general  denial  of 
all  the  allegations  of  the  complaint  not  specifi- 
cally admitted  or  denied  in  the  answer." 

Counsel  for  defendants  very  earnestly  ar- 
gues that  under  the  foregoing  provisions  of 
the  statute  defendants'  answer,  denying  gen- 
erally all  the  allegations  of  the  complaint, 
puts  in  issue  and  sufficiently  states  a  de- 
fense to  all  the  material  allegations  of  the 
plaintiff's  complaint,  citing  as  his  authority 
In  support  of  his  contention,  among  others, 
Morrison  v.  O'Reilly,  2  Utah.  106,  Reich  v. 
EebelUon  S.  M.  Co.,  S  Utah,  257.  2  Pac.  703, 
and  Haslam  v.  Haslam,  10  Utah,  6,  56  Pac. 
243.  We  have  carefully  reviewed  the  fore- 
going cases  and,  in  our  opinion,  they  clearly 
fail  to  support  the  position  taken  by  counsel 
that  a  general  denial  Is  sufficient  to  put  in 
issue  the  formal  allegations  of  a  complaint  in 
a  suit  upon  a  promissory  note  and  mortgage 
when  in  form  as  presented  here  by  the  plain- 
tiff's complaint.  In  the  Reich  Case,  supra, 
this  court  decided  without  comment  as  to 
the  sufficiency  of  tpeciflc,  not  general  denials, 
''that  material  U,»ue»  voere  raited  by  the  an- 
swers, and  hence  be  (plaintlfF)  Is  not  entitled 
to  judgment  on  the  pleadings."  (Italics  ours.) 
In  the  Morrison  Case,  supra,  this  court  4ield: 

"An  inspection  of  the  answer  shows  very  clear- 
ly that  most,  if  not  all,  the  allegations  of  the 
complaint  are  specifically  denied.  The  mere 
form  of  the  denials  is  not  material  if  they  meet 
and  traverse  the  allegations  in  the  complaint." 
(Italics  ours.) 

Again,  in  the  Haslam  Case,  supra,  which 
was  an  action  for  trespass  and  damages,  this 
court  said: 

"The  answer,  however,  by  way  of  cross-com- 
plaint, in  accordance  with  the  prayer  of  the 
complaint,  iet»  ovt  in  minute  detail  a  title  in 
defendant,  to  the  premises  in  dispute,  which  if 
established  by  proof  would  defeat  the  plaintiff's 


right  to  the  relief  prayed  tor  In  tiie  oomplaint, 
or  to  any  relief  woatever,  and  put  the  alleged 
title  and  right  of  possession  of  plaintiff  in  is- 
sue as  effectually  as  any  specific  denial  could 
have  done."     (Italics  ours.) 

[I]  It  is  provided  by  section  2984,  c  15, 
Comp.  Laws  Utah  1907,  that: 

"In  all  actions,  allegations  of  the  execution 
of  written  instruments  and  indorsements  there- 
on, of  the  existence  of  a  corporation  or  partner- 
ship, or  of  any  appointment  or  authority,  or  the 
correctness  ca  any  account  duly  verified  by  the 
aflidavit  of  the  party,  his.agent  or  attorney,  shall 
be  taken  as  true,  unless  the  denial  of  the  same 
be  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney." 

So  far  as  the  writer  of  this  opinion  has 
been  able  to  ascertain  after  careful  search, 
the  precise  question  has  never  been  passed 
on  by  this  court  as  to  whether  a  general  de- 
nial shall  be  deemed  sufficient  answer  to  a 
complaint  in  an  action  upon  a  note  and  mort- 
gage pleaded  as  in  the  case  at  bar.  However, 
It  has  been  expressly  held  in  SQme  Jurisdic- 
tions, under  statutes  very  sipilarto  the  Utah 
statute  in  question,  that  a  general  denial 
does  not  present  any  Issue  to  be  tried.  Banks 
v.  McCosker,  82  Md.  518,  34  Atl.  539,  51  Am. 
St  Rep.  478;  Bausman  v.  Credit  Guarantee 
Co.,  47  Minn.  377,  50  N.  W.  496. 

We  think  a  f!alr  interpretation  of  the  Utah 
statute,  last  above  quoted,  requires  a  specific 
denial  under  oath  of  the  execution  of  the 
note  and  mortgage  sued  upon  in  this  action 
if  the  plaintiff  is  to  be  placed  upoA  proof  of 
their  execution,  and  that  the  defendants'  gen- 
eral denial,  as  to  execution,  raises  no  Issue, 
especially  when  qualified  with  the  defendants' 
admission  "that  they  executed  a  certain  prom- 
issory note  in  favor  of  said  plaintiff." 

Let  It  be  understood  that  we  are  not  her<> 
deciding  that  nnder  the  Utah  statute  above 
quoted  a  general  verified  denial  In  any  case 
would  not  raise  an  Issue  nor  put  the  plaintiff 
on  proof  of  the  allegations  of  his  complaint 
in  an  action  upon  contract;  bnt  we  do  decide 
that  (assuming  that  in  the  case  at  bar  the 
answer  of  the  defendants  was  duly  verliied) 
upon  the  introduction  without  objection  of 
the  defendants'  letter  to  plaintiff,  virtually 
admitting  the  plaintiff's  demands  to  be  just 
and  due  her,  the  trial  court  was  amply  justi- 
fied In  awarding  plaintiff  judgment  as  prayed 
for  In  her  complaint.  Any  other  course  would 
not  subserve  the  Interests  of  Justice,  and 
would  only  tend  to  encourage  sham  and 
frivolous  answers. 

[3]  Then  again,  the  verification  of  defend- 
ants' answer  In  their  behalf,  as  made  by  their 
attorney  of  record,  "that  the  same  is  true  to 
the  best  of  his  knowledge,  information,  and 
belief,"  verifies  no  direct  or  positive  denial, 
and  makes  manifest  an  intent  to  evade  the 
responsibility  of  denying  under  oath  the 
truthfulness  of  the  allegations  of  the  plain- 
tiff's complaint. 

Commercial  interests,  and  business  good 
faith  as  well,  in  actions  upon  this  class  of 
contracts,  require  that  if  there  be  defenses 
they  should  be  specifically  stated,  and  with 
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common  certainty.  The  record  In  tbe  ease  at 
bar  Indicates  no  defense  of  merit,  and  we 
are  convinced  that  a  reversal  of  the  Jndgment 
of  the  district  court  would  not  avail  the  de- 
fendants of  the  opportunity  of  making  any 
legal  defense  or  secui4ng  for  themselves  any 
modification  of  the  Judgment  as  It  now 
Stands. 

[4]  We  cannot  conceive  wherein  the  letter 
Written  by  counsel  for  defendants  was  com- 
petent or  admissible  on  the  hearing  of  plaln- 
tUTs  motion  for  judgment /on  the  pleadings. 
While  -it  was  received  in  evidence  without 
objection,  and  is  a  part  of  tl>e  record  on  ap- 
peal to  tlite  court,  in  onr  opinion  it  should 
bet  and  is,  by  this  court,  disregarded. 

It  is  ordered  that  the  Judgment  be  affirmed, 
with  costs. 

McCABTT,  THUBMAN,  and  GIDEON,  JJ., 
concur. 

FRICK,  O.  J.  I  concur.  In  view  of  the  im- 
portance of  the  question  of  procedure  that  Is 
Involved  in  the  foregoing  dedslou  1  desire  to 
add  a  few  words  to  what  is  said  by  my  as- 
sociate, Mr.  Justice  CORFMAN. 

In  my  opinion  the  answer  in  this  case 
was  wholly  Insufficient  to  successfully  with- 
stand the  motion  for  Judgment  on  the  plead- 
ings. It  presented  no  material  Issue  for 
the  reason  that  in  view  of  the  provisions  of 
Comp.  Lews,  1807,  §  2984,  the  execution  of 
both  the  note  and  the  mortgage  sued  on  were 
admitted  and  hence  none  of  the  material  al- 
legations contained  in  the  complaint  were 
denied.  That  section,  in  my  Judgment, 
means  Just  what  it  says,  namely,  tliat  the 
things  therein  enumerated  must  be  specifical- 
ly denied  under  oath,  or,  for  the  purposes  of 
the  action,  they  will  be  deemed  admitted.  A 
mere  general  denial,  wheth^  verified  or  not, 
under  our  Code,  as  a  matter  of  course,  puts 
in  issue  all  the  material  all<»gatlons  of  the 
complaint   except   those   pertaining   to   the 


things  enumerated  in  tsedlon  2984.  If,  bow< 
ever,  the  pleader  intends  to  put  in  issue  any 
one  or  more  of  the  matters  in  that  section 
enumerated  be  must  do  so  by  specifically  re< 
ferring  to  and  denying  the  thing  ther^n 
enumerated  which  he  intends  to  deny  and 
which  he  intends  to  put  in  Issue.  If  that  is 
not  the  purpose  of  the  statute  then  I  cannot 
conceive  that  <t  has  any  purpose.  Moreover, 
the  statute  was  adopted  so  that  the  plalntitf 
might  be  put  on  notice  whether  he  is  required 
to  produce  evidence  in  support  of  any  one  or 
more,  or  all,  of  the  matters  mentioned  In 
section  2984.  The  statute  was,  therefore, 
adopted  in  the  Interest  of  the  due  administra- 
tion of  Justice,  not  only  in  that  regard,  but 
also  in  respect  of  preventing  perjury  on  the 
part  of  a  too  willing  defendant.  If,  by  a 
general  denial,  all  the  things  enumerated  in 
section  2984  are  in  fact  denleu,  then  it  will 
often  happen  that  a  defendant  in  fact  will 
deny  that  which  he  would  not  deny  It  his  at- 
tention were  directed  to  the  specific  thing  he 
is  called  on  to  deny  as  a  matter  of  form. 
Almost  any  layman  will,  when  requested  by 
his  attorney,  verify  a  general  denial,  when, 
if  he  were  requested  to  make  oath  to  the 
specific  fact  that  he  did  not  sign  the  Instru- 
ment sued  on,  or  that  a  particular  person  did 
not  indorse  the  same,  or  that  a  particular 
person  was  not  appointed  executor  or  ad- 
ministrator, or  any  of  the  other  things  enu- 
merated in  the  statute,  he  would  not  deny 
the  fact  under  oath.  If,  therefore,  a  general 
denial  is  held  sufficient  to  put  in  issue  ail  of 
the  things  mentioned  dn  the  statute  the  per- 
son who  falsely  verifies  such  a  denial  may, 
to  say  the  least,  be  subject  to  prosecution  for 
perjury.  In  my  Judgment,  therefore,  the 
manifest  intention  and  purpose  of  the  statute 
is  to  require  a  specific  denial  of  all  the  things 
that  are '  specially  enumerated  therein,  and 
unless  so  denied  under  oath  all  of  them  will 
be  deemed  admitted  for  the  purposes  of  the 
action.  The  Judgment  should,  therefore,  be 
affirmed. 
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JAMB80N  «t  al.  t.  GHANSLOR-CANFIBLD 

MIDWAY  OIL  CO.  (STRASSBURGOB, 

Intervener).    (L.  A.  S96&) 

(Supreme  Court  of  California.    Aug.  28,  1917. 
Rebearing  Denied  Sept  27,  1917.) 

1,  Minks  and  Minerals  «=»77— Laasb— Fob- 
FEjTtfBjB  —  Pasties  —  "Cheated"  —  "Ke- 

6GRVE0>" 

Under  CiT.  Code,  {  14S1,  providing  that  a 
right  created  in  favor  of  several  persons  is 
prosumed  to  be  joint,  and  not  several,  which 
presumption  can  be  overcome  only  by  express 
words  to  the  contrary,  the  right,  under  oil  and 
gas  leases  executed  by  three  parties  as  lessors, 
to  declare  the  leases  void  at  their  election  on 
the  lessee's  failure  to  perform  any  of  the  con- 
ditions under  the  leases  for  30  days  after  no- 
tice by  the  lessors  to  perform  such  conditions, 
was  a  right  "created,"  and  not  a  right  "re- 
served," in  favor  of  the  lessors  jointly ;  so  that 
a  notice  by  two  of  the  lessors  requiring  the 
lessee  to  perform  such  conditions  on  penalty  of 
forfeiture  and  a  subsequent  notice  of  forfeiture 
and  demand  for  possession  was  not  effective  to 
declare  a  forfeiture. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Xlrst  and  Second  Series,  Create;. 
Reserve.] 

2.  Mines  and  Minerals  €=s>77— Oil  and  Gas 
Lease— Foefeit  u»E— Statute. 

A  provision  in  oil  and  gas  leases  that  the 
lessee's  failure  to  perform  any  of  the  conditions 
for  30  days  after  notice  to  perform  given  by 
the  lessor  should  render  tho  leases  void  on  the 
lessor's  election,  amounted  to  a  condition  subse- 
quent on  the  happening  of  which  the  leases 
diould  become  forfeited,  and  was  governed  by 
Civ.  Code,  1 1442,  providing  that  a  condition  in- 
volving a  forfeiture  shall  be  strictly  interpreted 
against  the  party  for  whose  benefit  it  is  created. 

8.  Evidence  0s»448  —  Pabol  Evidence  — 

Modification  of  Contbaci^-Acts  of  Pab- 

ties. 

Where  tlio  terms  of  a  contract  are  clear,  and 

there  is' no  latent  ambiguity,  it  cannot  be  varied 

by  the  subsequent  conduct  of  the  parties  or  by 

Clrcumstaaces;  as  the  parties  must  be  deemed  to 

bo  bound   by  such  contract,  regardless  of  the 

result  produced. 

4.  Mines  and  Minebalsi  9=>77— Noticb  of 
Fobfkitubs— Statuxb. 
Under  Code  Civ.  Proc.  {  1161.  subd.  3.  re- 
quiring notices  served  in  actions  of  forcible  en- 
try and  detainer  to  be  in  writing,  and  to  re- 
quire performance  of  the  conditions  or  cove- 
nants or  the  possession  of  the  property,  a  no- 
tice requiring  the  lessee  in  oil  and  gas  leases 
to  perform  the  conditions  of  the  leases,  contain- 
ing nothing  concerning  possession  of  the  proper- 
ty, and  a  notice  of  forfeituro  and  demand  of 
possession  not  requiring  performance  were  de- 
fective under  the  strict  construction  to  be  given 
the  statute  in  the  case  of  a  forfeiture. 

6.  Mines  aro  Minebalb  9=>77  —  Lease  — 
Bbbach  of  Condition— Fobfeitube. 
Under  oil  and  gas  leases  providing  that,  if 
tiie  lessee  failed  to  do  the  annual  assessment 
work  upon  any  unpatented  mining  claim  prior 
to  September  1st  and  to  record  the  necessary 

g  roots  thereof  for  any  year,  the  leases  should 
e  void  as  to  such  claims,  and  that  money  ex- 
pended by  the  lessee  should  be  regarded  as  in 
lull  rental  of  such  claims,  under  which  the 
lessee  obtained  patents  for  6,000  acres  of  an 
8,00(Kacre  tract,  a  breach  of  such  provision  as 
to  remainder  did  not  justify  a  forteitare  of  the 
lease  upon  the  part  upon  which  the  patents  were 
issued,  or  a  judgment  for  its  possession. 


In  Bank.  Appeal  from  Superior  Oonrt, 
Kern  Connty;  J.  E.  Prewett,  Judge. 

Action  to  qolet  title  by  3.  W.  Jameson  ana 
T.  3.  Wrampelmeier  against  the  Ohanslor- 
Canfleld  Midway  Oil  Company;  I.  Strass- 
barger,'  Intervener.  Judgment  for  plalntUte, 
motlcMt  for  new  trial  denied,  and  defendant 
appeals.    Judgment  and  order  reversed. 

See,  also,  178  CaL  612,  160  Pac.  1066. 

E.  W.  Camp,  of  Los  Angeles,  Oscar  Sutro, 
of  San  Francisco,  and  M.  W.  Reed  and  U. 
T.  Clotfelter,  both  of  Los  Angeles,  for  ap- 
pellant. Waters  &  Goodcell,  of  San  Ber- 
nardino, James  F.  Farraher,  of  Bakersfleld, 
and  Eeney,  Farraher  &  Johnson,  of  Los  An- 
geles, for  respondents. 

SHAW,  J.  This  Is  an  action  by  the  plaln- 
tlfrs  to  quiet  their  title  against  the  alleged 
claims  of  the  defendant  to  an  undivided 
three-fourths  Interest  In  some  8,000  acres  of 
land.  The  complaint  alleges  that  the  plain- 
tiffs are  the  owners  of  said  interest  in  the 
land,  that  the  defendant,  witboat  right, 
claimed  an  Interest  therein  adverse  to  plain- 
tiffs, and  prayed  that  the  title  of  the  plain- 
tiffs be  quieted  and  for  general  relief.  The 
answer  admits  that  the  plaintiffs  are  the  own- 
ers of  an  undivided  three-fourths  of  llie 
land,  subject  to  certain  rights  of  the  defend- 
ant, and  alleges  that  the  defendant  holds 
the  land  and  Is  entitled  to  possession  thereof 
under  certain  oil  leases  executed  by  the 
plaintiffs  and  I.  Strassburger,  the  Intervener, 
as  lessors,  and  duly  assigned  to  defendant. 

The  court  made  findings  and  gave  jud{r- 
ment  in  favor  of  the  plaintiffs.  Defendant 
appeals  from  the  Judgment  and  from  an  or- 
der denying  Its  motion  for  a  new  trial. 

The  execution  of  the  leases  referred  to  in 
the  answer  and  the  assignments  thereof  to 
the  defendant  are  conceded.  The  plaintiffs' 
action  is  based  npon  the  theory  that  the 
leases  were  forfeited  prior  to  the  beginning 
of  the  action,  and  that  the  defendant  was 
in  possession  at  that  time  without  right 
The  only  proposition  which  we  find  it  nece»- 
sary  to  determine  is  the  qnestlon  whether  or 
not  .the  leases  held  by  the  defendant  have- 
been  terminated  by  the  notices  given  to  the- 
defendant  by  the  plaintiffs. 

The  leases  contain  covenants  whereby  the 
lessees  agreed  to  drill  wells  for  oil  and  gas- 
upon  the  land,  do  the  annual  assessment 
work,  and  take  the  steps  necessary  to  ac- 
quire patents  to  the  lessors  for  the  land  from 
the  United  states,  operate  pumps  to  obtain 
from  the  land  oil  and  gas,  and  pay  to  the- 
plaintiffs  a  royalty  thereon.  These  agree- 
ments, except  one,  extended  for  a  period  of 
80  years  and  granted  to  the  lessees  the  jras- 
sesslon  of  the  land  for  all  the  purposes  nec- 
essary to  enable  them  to  perform  the  stip- 
ulations of  the  lease  on  their  part 

The  main  controversy  arises  upon  four- 
leases.    Two  of  them  were  executed  on  Sep- 
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tember  6,  1900,  one  on  September  28,  1901, 
and  the  foarth  on  October  1,  1901.  All  of 
these  leases  contain  a  paragraph  numbered 
XII,  which  is  as  follows: 

"It  is  especially  agreed  by  said  parties  of  the 
second  part  that  failure  upon  their  pai-t  to  per- 
form any  of  the  conditions  embodied  herein  for 
a  period  of  thirty  days  after  notification  by  the 
parties  of  the  first  part  to  perform  'Such  condi- 
tions shall  render  this  agreement  null  and  void 
if  said  iirst  parties  shall  so  elect" 

These  leases  were  executed  by  J.  W.  Jame- 
son, T.  J.  Wrampelmeier,  and  I.  Strassburg- 
.er,  as  lessors,  except  one  which  was  executed 
by  the  Midway  Oil  Company,  the  entire 
capital  stock  of  which  was  owned  by  said 
persons,  who  also,  it  appears,  owned  the 
land  covered  thereby.  By  subsequent  trans- 
actions the  said  individuals  were  recognized 
as  the  real  lessors,  the  corporation  acting  as 
tlieir  agent  in  making  the  lease.  Except  as 
stated  in  paragraph  XII,  the  leases  contained 
no  provision  for  a  forfeiture,  or  for  a  re- 
entry by  the.  lessors.  There  is  one  unimpor- 
tant exception  which  will  be  hereinafter  no- 
ticed. On  September  25, 1911,  Wrampelmeier 
and  Jameson  served  on  the  defendant  a  no- 
tice referring  to  the  aforesaid  paragraph  XII 
of  the  leases  and  to  the  imi^ed  covenants  of 
the  leases  and  requiring  the  defendant,  with- 
in 30  days  after  ser^'lce  of  the  notice,  to  per- 
form each  and  every  of  the  conditions  em- 
bodied in  each  of  tlie  said  leases,  setting 
forth  the  particulars  thereof,  and  stating 
that  the  failure  of  the  defendant  to  perform 
any  of  said  conditions  for  a  period  of  30 
days  after  service  of  notice  would  render 
the  said  leases,  respectively,  null  and  void, 
and  tliat  in  that  event  said  Wrampelmeier 
and  Jameson  would  elect  to  terminate  the 
said  leases  because  of  said  failure. 

Thereafter,  on  December  6,  1911,  Wram- 
pelmeier and  Jameson  served  upon  the  de- 
fendant a  notice  and  demand,  referring  to 
the  previous  notice  of  September  25,  1911, 
and  declaring  that  because  of  the  ftiilare  of 
the  defendant  to  perform  the  conditions  em- 
bodied in  said  leases  and  mentioned  in  said 
notice,  and  each  and  every  of  them,  within 
the  30  days  thereafter,  said  Wrampelmeier 
and  Jameson  did  thereby  elect  to  declare  said 
leases  null  and  void  and  to  terminate  the 
same,  and  they  thereby  demanded  of  the  'de- 
fendant that  it  immediately'  surrender  pos- 
session unto  them  all  of  said  property  and 
every  part  thereof  and  cease  to  occupy  or 
use  thfe  same.  Three  days  thereafter,  to  wit, 
on  December  9,  1911,  they  began  the  present 
'Action. 

The  two  plalntlfFs  owned  a  three-fourths 
interest  in  the  land,  and  Strassburger  owned 
a  one-fourth  InterMt.  The  Judgment  of  the 
court  purports  to  qulet'the  title  of  the  plain- 
tiffs to  their  three-fourths  interest  in  the 
lands.  It  contains  a  provision  declaring  that 
Strassburger  was,  and  still  is,  the  .owner  of 
an  undivided  one-fourth  interest  as  tenant 
in  common  .with  the. plaiatiffs,  and  that  mid 


one-fourth  Interest  of  Strassburger  still  re- 
mains subject  to  the  leases  of  the  defendant 
which  the  Court  declared  had  been  forf^ted 
as  betwe^i  the  two  plaintiff  a  and  defendant. 
The  Judgment  also  provides  that  the  plain- 
tiffs shall  have  a  writ  of  possession  for  the 
three-fourths  interest  adjudged  to  belong  to 
them  as  against  the  defendant.  ' 

[1,  2]  The  defendant  insists  that  under  p&r- 
agrapb  XII  of  the  leases  it  was  not  within 
the  power  of  two  of  the  lessors  to  declare  a 
forfeiture  (rf  the  leasehold  Interest,  and 
that  such  forfeiture  could  t>e  declared  only 
by  the  Joint  or  concurrent  act  of  all  the  les- 
sors. We  are  of  the  opinion  that  this  propo- 
sition must  be  sustained. 

The  case  comes  clearly  within  the  provi- 
sions of  section  1431  of  the  Civil  Code.  It 
reads  as  follows: 

"An  obligation  imposed  upon  several  pers^ons, 
or  a  right  created  in  favor  of  several  persons, 
is  presumed  to  be  joint,  and  not  several,  ex- 
cept in  the  special  cases  mentioned  in  the  title 
on  the  interpretation  of  Contracts.  This  pre- 
sumption, in  the  case  of  a  right,  can  be  over- 
come only  by  express  words  to  the  contrary." 

The  "special  cases''  referred  to  in  this 
section  have  no  bearing  upon  the  present 
question,  nor  does  the  clause  relating  to  "an 
obligation  imposed"  affect  the  case. 

As  applied  to  this  case,  the  section  is  to  be 
read  as  follows: 

"A  right  created  in  favor  of  several  persons 
is  presumed  to  l>e  joint  and  not  severaL  This 
presumption  can  be  overcome  oniy  by  express 
words  to  the  contrary." 

The  plaintiffs  contend  that  this  section  has 
no  application  to  the  case,  fiecause,  as  the;^ 
say,  the  right  existing  by  reason  of  para- 
graph XII  of  the  leases  is  not  a  right  "cre- 
ated" in  favor  of  the  lessors;  but  is  a  right 
"reserved"  to  them.  With  this  we  cannot 
agree.  The  paragraph  does  not  reserve  to 
the  lessors  a  part  of  the  estate-included  in  the 
grant  to  the  lessees,  but  merely  prescribes  a 
mode  for  the  termination  of  that  estate  up- 
on a  breach  of  conditions.  This  right  did 
not  exist  and  would  not  have  existed,  but  for 
the  insertion  of  this  clause  in  the  lease.  1 
Taylor  on  Landlord  &  Tenant,  |  290.  The 
word  create  means  "to  bring  into  being." 
Webster's  Die,  Words  are  to  be  construed 
according  to  the  approved  usage  ot  the  lan- 
guage. Civ.  Code,  i  13.  The  word  '"create" 
is  an  appropriate  term  to  describe  a  right 
which  is  'bro]ugbt  into  being  by  a  provisicm 
of  a  cbAtract.  It  is  strictly  in  accordance 
with  approved  usage  to  say  that  this  right  to 
declare  a  forfeiture  was  "created"  by  the 
contract,  and  -as  it  was  created  "In  favor  of 
several  persons,"  and  there  are  no  words,  ex- 
press or  otherwise,  declaring  It  to  be  a  sev- 
eral right,  it  follows  that,  even  if  it  is  not, 
because  of  It;  qature,  a  Joint  right  of  all  the 
lessors,  It  becomes  so  by  force  of  thl3  sec- 
tion of  the  Civil  Code.  . 

The  effect  of  paragraph  XII  and  of  a  no? 
tice  and  declaration  by  the  lessors  availing 
thetnsQlTes  .thereof  would,  be  to  oause  fi  for- 
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fdtare  of  tbe  Interest  of  the  lessees.  Tbe 
paragrapb,  In  effect,  states  a  condition  fsv\y- 
sequent,  upon  the  happening  whereof  the  ee-. 
tate  of  the  lessees  shall  become  forfeited. 
The  construction  of  such  a  proTlslon  is  gov- 
erned by  the  role  laid  down  in  section  1442 
of  the  Civil  Code: 

"A  conditioD  inTolving  a  forfeiture  must  be 
strictly  interpreted  against  tbe  party  for  whose 
benefit  it  ia  created. 

The  intention  of  this  provision  was  to 
enable  tbe  lessors  to  procure  a  strict  and 
faithful  performance  of  th^  provisions  of  the 
leasee,  or,  on  failure  to  do  so,  to  retake  tbe 
property  from  the  lessees,  and  therefore  It 
was  for  the  benefit  of  tbe  lessors  and  Is  to 
be  strictly  Interpreted  against  the  lessors. 
1  Underbill  on  Landlord  &  Tenant,  p.  625, 
i  391. 

It  Is  not  necessary  to  resort  to  strict  con- 
struction, however,  to  reach  tbe  conclusion 
that  the  forfeiture  here  provided  for  can 
be  brought  about  only  by  the  Joint  action 
of  all  of  the  lessors.  The  event  which  caus- 
es the  forfeiture  Is  tbe  failure  of  tbe  lessee 
to  perform  any  of  tbe  conditions  embodied 
in  the  lease  for  a  period  of  30  days  after  a 
notification.  By  the  language  of  the  para- 
graph this  notification  must  be  given  "by  tbe 
parties  of  tbe  first  part"  It  Is  only  upon 
the  giving  of  this  notice  and  the  failure  to 
perform  tbe  conditions  mentioned  therein 
that  the  forfeiture  can  be  declared.  This  Is 
tbe  condition  which  must  happen  in  order  to 
give  a  right  to  declare  the  forfeiture.  The 
condition  cannot  be  said  to  have  happened 
upon  notification  given  by  some  of  the  par- 
ties of  the  fi^st  part  or  any  number  of  them 
less  than  all.  After  the  notification  has  been 
given  by  all  of  tbe  parties  a  forfeiture  may 
be  brought  about  only  "if  said  first  parties 
shall  so  elect."  Here  again  the  action  of  all 
of  said  first  parties  Is  necessary  to  the  hap- 
pening of  the  condition.  It  Is  argued  that 
the  only  purpose  of  tbe  notification  was  to 
give  information  to  tbe  lessee,  and  that  this 
could  be  given  as  well  by  notice  from  one 
of  tbe  parties  as  from  all.  But  the  contract 
measures  the  rights  of  tbe  parties  In  this 
respect,  and,  being  a  contract  regarding  a 
forfeiture  and  to  be  strictly  construed,  its 
requirements  must  be  fully  met  before  tbe 
right  depending  thereon  can  be  complete. 

Many  reasons  might  be  given  for  the  re- 
quirement, which  it  is  to  be  presumed  the 
parties  of  the  second  part  Insisted  upon,  that 
tbe  three  lessors  should  unite  In  such  pro- 
ceedings for  a  forfeiture.  The  condition 
brought  about  by  this  Judgment  is  a  good  Il- 
lustration of  a  very  Important  reason.  While 
the  respective  lessors  each  owned  an  In- 
terest In  the  pri^erty  as  tenants  In  common 
and  each  for  tbe  purposes  of  tbe  lease  grant- 
ed-to  tbe  lessee  his  Individual  interest,  yet 
the  lessee  thereby  acquiced  a  lease-bold  In- 
terest In  tbe  entire  estate.  The  purposes  of 
tbe  lease  clearly  indicate  that  this  was  one 
ot  tbe  Inducing  canses  for  tbe  acceptance  of 


the  lease  by  the  lessees.  A  weil  for  tbe  pro- 
duction of  oil  bored  upoia  a  tract  of  land  is 
as  beneficial  to  one  tenant  In  common,  ac- 
cording to  his  Interest,  as  to  another.  It 
cannot  be  supposed  that  tbe  lessee  would 
have  been  willing  to  bare  made  tbe  develop- 
ment work  here  necessary,  expending  therein 
somewhere  near  $1,000,000  In  so  doing,  up- 
on a  lease  from  one  or  two  of  three  ten- 
ants in  common.  Tbe  result  would  have 
been  that  tbe  tenants  in  common  not  Joining 
In  the  lease  would  have  bad  an  equal  com- 
mon right  with  tbe  lessee  to  tbe  oil  produced. 
The  present  Judgment,  If  valid,  makes  tbe 
plaintiffs  and  tbe  defendant,  with  respect  to 
tbe  wells  and  tbe  possession  of  tbe  land  for 
tbe  purpose  of  producing  oil,  tenants  In  com- 
mon, notwithstanding. tbe  forfeiture.  By  tbie 
terms  of  the  leases  the  defendant  is  bound  to 
cwittnue  the  drlUlng  and  (operation  of  wells 
on  tbe  land  and  tbe  production  of  oil  there- 
from. By  tbe  judgment  it  remains  bound  to 
do  so  In  favor  of  Strassburger,  and  tbe 
plaintiffs  will  be  entitled  to  three-fourths  of 
the  oil  extracted  and  be  under  no  obligation 
to  defendant  except  thnt  which  arises  from 
the  common-law  duty  of  a  tenant  In  common 
to  make  contribution.  Tbe  plaintiffs  would 
also  have  un  equal  light  to  operate  the  wells. 
It  Is  clear  that  the  parties  never  intended  to 
enter  Into  a  contract  which  would  bring 
about  such  consequences.  Such  construction 
is  not  only  contrary  to  the  axiomatic  rule  of 
section  1442  of  the  Civil  Code  that  "a  condi-  . 
tion  involving  a  forfeiture  must  be  strictly 
Interpreted  against  tbe  party  for  whose  bene- 
fit it  is  created,"  but  in  view  of  tbe  nature 
and  objects  of  the  contracts  of  lease  It  would 
t>e  entirely  unreasonable  and  absurd. 

If  this,  as  respondent  contends,  places  any 
tMo  of  the  lessors  at  the  mercy  of  tbe  other, 
it  only  does  tliat  which  was  intended  by  the 
terms  of  the  contract,  and  tbey  cannot  com- 
plain unless  for  fraud  or  mistake,  of  which 
there  Is  no  claim.  We  are  not  dealing  with 
the  rights  and  remedies  secured  to  the  les- 
sors by  force  of  the  law,  but  with  the  rights- 
which  they  secured  to  themselves  by  the 
provisions  of  their  contract  They  attempted 
to  lay  tbe  foundation  for  a  forfeiture  by  pro- 
ceeding under  their  contract  which  requires 
the  Joint  action  of  all  tbe  lessors  to  accom- 
plish that  result  Tbe  contract  does  not  per- 
mit it  to  be  done  by  less  than  ail  of  the 
lessors. 

[3]  We  perceive  no  force  In  the  argument 
that  tbe  conduct  of  the  parties  subsequent 
to  the  execution  of  the  lease  gives  evidence 
of  their  understanding  that  the  right  In  ques- 
tion was  several  and  not  Joint.  It  may  have 
happened  frequently  in  tbe  dealings  between 
tbe  parties  that  one  of  tbe  lessors  has  acted 
for  all,  either  by  express  authority  or  by  ac- 
quiescence and  consent.  Such  conduct  has 
little  significance  in  tbe  interpretation  of  a. 
contract.  It  is  suffideut  to  say,  however,  that 
where  tbe  terms  of  the  contract  are  clear 
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and  explicit,  where  the  meaning  la  not  donbt- 
fnl  and  there  Is  no  latent  ambiguity,  it  can- 
not be  varied  by  the  subsequent  condnct  of 
the  parties  or  surrounding  circumstances. 
The  parties  mast  be  deemed  to  be  bound  by 
such  contract,  regardless  of  the  results  pro- 
duced. 

This  view  of  the  effect  of  the  contract  is 
supported  by  abundant  authority  both  in  this 
state  and  elsewhere.  In  Randol  ▼.  Scott,  110 
Gal.  590,  42  Pac.  976,  a  covenant  by  "said 
lessees"  not  to  permit  an  assignment  of  the 
lease  to  be  made  by  bankruptcy  or  others 
wise,  without  the  written  consent  of  the 
lessors,  was  held  not  to  be  violated  by  the 
filing  of  a  petition  in  insolvency  by  one  of 
the  lessees  and  the  resulting  transfer  of  bis 
Interest  in  the  leasehold  to  an  assignee.  The 
court  said  that : 

"The  meaning  of  the  parties  is  presumed  to 
be  that  the  lease  should  not  be  assigned  in  the 
only  way  in  which  it  could  have  been  assigned, 
namely,  by  the  joint  act  of  the  lessees." 

So  In  Spangler  v.  Spangler,  11  CaL  App. 
S22,  104  Pac.  995,  the  covenant  was  that  "the 
lessees"  should  not  "assign  the  lease  without 
the  written  consent  of  the  lessors  under  pen- 
alty of  forfeiture."  It  was  held  that  an  as- 
signment by  one  of  the  lessees  only  was  not 
a  breach  of  the  covenant.  In  Calvert  v. 
Bradley,  16  How.  (57  U.  S.)  596,  14  L.  Ed. 
1066,  there  was  a  lease  by  several  tenants 
in  common  with  a  .covenant  by  the  lessee 
to  keep  the  premises  In  repair.  It  was  held 
to  be  a  Joint  covenant  and  that  all  must  Join 
In  an  action  for  a  breach  of  it.  The  court 
said: 

"So  far  as  the  reservation  and  payment  of 
rent  to  the  covenantees,  according  to  their  sev- 
eral interests,  made  a  nart  of  the  lease,  tlie  con- 
tract was  several.  •  •  *  But  in  this  same 
lease  there  is  a  covenant  between  the  proprietors 
and  the  lessee,  that  the  latter  eball  keep  the 
premises  in  good  and  tenantable  repair,  and  shall 
return  the  same  to  those  proprietors  in  the  like 
condition,  and  it  is  upon  this  covenant  or  for 
the  breach  thereof  that  the  action  of  tbe  plain- 
tiffs has  been  brought.  Is  this  a  joint  or  several 
covenant?  It  has  been  contended  that  it  is 
not  joint,  because  the  stipulations  are  with  the 
several  covenantees  jointly  and  severally.  But 
the  answer  to  this  position  is  this:  Are  not  all 
the  covenantees  interested  in  the  preservation 
of  the  property  demised,  and  is  any  one  or  a 
greater  portion  of  them  exclusively  or  sepa- 
rately interested  in  its  preservation?  And  would 
not  the  dilapidation  or  destruction  of  that  prop- 
erty inevitably  affect  and  impair  the  interests 
of  all,  however  it  might  and  necessarily  would 
so  affect  them  in  unequal  amounts?  It  would 
seem  difficult  to  imagine  a  condition  of  parties 
from  which  an  instance  of  joint  interests  could 
stand  out  in  more  prominent  relief." 

Substantially  the  same  reasons  exist  here 
with  respect  to  the  covenants  to  bore  wells, 
develop  oil  and  other  minerals,  and  store 
the  same,  protect  the  property  from  liens, 
and  do  the  assessment  work  necessary  to 
keep  tbe  mining  locations  alive.  These  are 
tbe  most  Important  of  the  things  mentioned 
in  the  notice  to  perform.  And  even  stronger 
reasons  exist,  as  we  have  shown,  for  holding 
that  tbe  right  created  In  the  lessors  by  par- 


agraph XII  is  Joint,  where  giving  It  that  ef- 
fect serves  to  protect  the  tenant  In  possession 
not  only  from  a  partial  forfeiture,  but  also 
from  a  sort  of  tenancy  that  conld  not  rea- 
sonably have  been  Intended  or  contemplated. 
See,  also,  Foley  v.  Addenbrock,  4  Q.  B.  197; 
Kltchln  V.  Budiley,  1  Levinsse,  109;  Brad- 
bume  V.  Botfleld,  14  Mees  &  W.  669;  Thomp- 
son  V.  Hakewill,  19  a  B.  [N.  S.]  713;  Clapp 
V.  Pawtucket,  15  B.  I.  484,  8  Atl.  697,  2  Am. 
St.  Rep.  915. 

Some  of  the  authorities  above  cited  involv- 
ed the  question  of  the  right  of  tenants  in 
common  to  sue  severally  for  the  breach  of 
a  covenant  running  to  all  of  them  Jointly, 
and  not  to  the  right  of  less  than  all  to  de- 
clare a  forfeiture,  or  re-enter  for  such  breach. 
In  this  state  it  may  be  that  the  rule  has 
been  changed  by  statute  with  regard  to  tbe 
necessity  for  the  Joinder  of  all  the  co-owners 
in  such  actions.  In  the  early  history  of  the 
state  It  was  held  that  tenants  In  common 
"must  sue  severally  in  real  actions,  general- 
ly <the  case  was  ejectment),  as  they  all 
have  separate  titles."  Johnson  v.  Sepulbe- 
da,  6  CaL  151;  Throckmorton  v.  Burr,  5 
Cal.  400.  These  decisions  were  made  in 
the  year  1865.  In  1857  the  Legislature  pass- 
ed the  act,  now  Incorporated  into  the  Code 
of  Civil  Procedure  as  section  384,  providing 
that  all  the  tenants  in  common,  or  any  num- 
ber less  than  all,  may  Jointly  or  severally  sue 
"for  the  enforcement  or  protection  of  the 
rights  of  such  party."  Stats.  1857,  p.  62. 
The  Code  also  provides  that  "those  who  are 
united  in  Interest  must  be  Joined  as  plaintiffs 
or  defendants."  Code  Civ.  Proc.  i  382.  In 
the  case  of  a  Joint  right  created  in  favor  of 
tenants  in  common  by  the  covenants  of  a 
lease  made  by  them  it  may  be  a  matter  of 
doubt,  under  these  sections,  whether  they 
may  sue  severally  or  whether  all  must  Join. 
In  Johnson  v.  Sepulbeda,  supra,  and  in  Parke 
V.  Kllham,  8  Cal.  79,  68  Am.  Dec.  310,  It 
was  said  that  the  necessity  for  the  Joinder  of 
all  depends  on  the  nature  of  the  injury  to  the 
common  property,  or  of  their  Interest  in  the 
thing  in  controversy.  But  the  cases  first 
cited  settled  the  question  of  the  nature  of  a 
covenant  or  right  such  as  that  here  Involved, 
and  whatever  may  be  the  statutory  rule  re- 
garding the  right  of  each  to  sue  severally 
after  a  forfeiture  has  been  declared  in  the 
manner  prescribed  by  tbe  contract,  i,t  is  plain 
from  these  decisions  that  a  right  given  t«^ 
several  lessors,  by  &  contract  of  lease,  to  de- 
clare a  forfeiture  for  breaclies  of  the  char- 
acter here  Involved  must  be  exercised  by  all 
and  cannot  be  exercised  by  less  than  alL 

[4]  The  notice  of  September  25,  1911,  re- 
quiring performance  of  the  ctmditions  of  the 
leases  expressly  states  that  it  is  predicated, 
not  alone  upon  paragraph  XII  of  the  leases, 
but  also  upon  subdivision  8  of  section  1101 
of  the  Code  of  CivU  Procedure.  It  may  be. 
in  view  of  section  384,  Code  of  CivU  Proce- 
dure, above  mentioned,  that  U  a  Jorfeitnw 
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had  taken  place  in  favor  of  eeveral  tenants 
in  common  in  parsoance  of  a  notice  under 
Boction  1161,  either  of  them  might  maintain 
an  action  of  unlawful  detainer  under  the 
latter  section.  Perhaps,  also,  .section  384 
would  require  the  court  to  hold  that  either 
of  the  tenants  in  common  could,  under  sec- 
tion 1161,  produce  a  forfeiture^  as  in  that 
section  provided,  by  giving  a  separate  notice. 
This  again  would  raise  the  question  whether 
it  would  be  a  forfeiture  of  the  entire  es- 
tate, or  only  of  the  estate  held  under  the  com- 
mon owner  who  gave  ibe  notice.  The  ques- 
tion would  also  arise  whether,  upon  such 
statutory  forfeiture,  where,  as  here,  the  lease 
contains  no  provisions  for  a  re-entry  by  the 
lessor,  he  could  maintain  ejectment,  or  an  ac- 
tion to  quiet  title,  or  would  be  conflned  to 
the  action  of  unlawful  detainer  which  section 
1161  was  designed  to  sustain,  and  In  which 
special  authority  is  given  by  section  1179 
for  relief  to  the  tenant  after  Judgment,  in 
case  of  hardship.  Section  791  of  the  Civil 
Code  provides  for  a  re-entry  and  forfeiture 
by  giving  the  notice  provided  in  section  1161, 
Code  of  Civil  Procedure,  In  all  cases  where 
the  right  of  re-entry  is  given  by  the  lease. 
As  none  is  given  by  these  leases,  section  791 
has  no  application  and  the  lessors  have  no 
rlgbts,  except  such  as  are  given  by  paragraph 
XII  of  the  lease  and  by  said  section  1161. 
But  it  is  unnecessary  to  decide  these  ques- 
tions. The  plalntiSs'  notice  does  not  conform 
to  the  reqiiirements  of  section  1161.  The  no- 
tice prescribed  in  subdivision  3  is  a  "notice 
in  writing,  requiring  the  performance  «f  such 
conditions  or  covenants,  or  the  possession  of 
the  property."  The  notice  of  September  23, 
1911,  required  performance  of  the  conditions, 
but  contained  nothing  concerning  possession 
of  the  property.  The  notice  and  demand  for 
possession  served  <m  December  6,  1911,  did 
not  require  performance,  and  It  did  not  give 
any  time,  but  demanded  immediate  posses- 
sion. Neither  of  the  notices  was  a  compli- 
ance with  the  statutory  provisions.  It  can- 
not be  disputed  that  proceedings  of  this  char- 
acter, involving,  as  they  do,  the  forfeiture 
of  valuable  estates  for  years,  a  thing  not 
favored  by  the  law,  must  conform  substan- 
tially to  every  material  requirement  of  the 
statute  by  which  they  are  authorized.  Opera 
House  Ass'n  v.  Bert,  62  CaL  471.  Statutes 
of  this  character  are  looked  upon  by  the 
courts  in  the  same  light  as  contracts  provid- 
ing for  forfeiture.  Concerning  the  latter  it 
has  been  said: 

"It  has  always  been  considered  that  It  was 
necessary  to  restrain  it  to  the  most  technical 
limits  of  the  terms  and  conditions  upon  which 
the  right  is  to  be  exercised,"  and  that  "cove- 
nants of  this  description  ue  construed  by  courts 
of  law  with  the  utmost  jHipusy  to  prevent  the 
restraint  from  going  beyond  the  express  stipula- 
taon."  Randol  v-  Scott,  110  Cal.  696,  42  Pac 
977. 

The  plaintiffs  acquired  no  rights  under  sec- 
tion 1161. 


[5]  The  statement  that  the  leases  create 
no  right  of  re-entry,  except  as  set  forth  in 
paragraph  XII,  requires  sotiie  explanation. 
Paragraph  IV  provides  that.  If  the  lessees 
fall  on  their  part,  to  do  the  assessment  work 
upon  any  unpatented  mining  claim  prior  to 
September  1st  and  record  the  necessary 
proofs  thereof  for  any  year,  the  lease  "shall 
be  null  and  void  as  to  such  claims  and  all 
moneys  expended  by"  the  lessees  upon  such 
claims  "shall  be  regarded  as  full  rental  of 
such  claims  till  that  date."  It  la  questionable 
whether  this  provides  for  a  re-entry  upon 
such  unpatented  claims.  But  it  appears  that 
patents  were  obtained  for  6,000  acres  of  the 
land.  It  is  obvious,  therefore,  that  a  breach 
of  this  stipulation  as  to  the  remainder  would 
not  Justify  a  forfeiture  of  the  lease  upon  the 
part  for  wltlch  the  patents  were  issued  and 
could  not  Justify  the  judgment  for  the  pos- 
session of  the  same. 

These  conclusions  render  It  unnecessary 
to  consider  the  other  points  presented  in  the 
case.  The  attempt  of  the  plaintlfFs  to  for- 
feit the  estate  of  the  leasee  as  tenant  in  pos- 
session under  the  leases  was  ineffectual.  Con- 
sequently there  is  no  foundation  for  the  ac- 
tion or  for  the  Judgment. 

The  Judgment  and  order  are  reversed. 

Weccmcur:  ANGBLLOTTI,  C.  J. ;  SLOSS, 
J.;  HENSHAW,  J.;  MBLVIN,  J.;  LORI- 
GAN,  J. 


HANNAH  V.  CANTY  et  aL     (Sac.  2330.) 
(Supreme  Court  of  California.    Aug.  28,  1917.) 

1.  Trusts  «=»372(3)— Ptbchasbbs  FROif  Tbus- 

TBB— NOTIO*    OF    IlTTKBEST— SuPFICntNCY    0» 

Evidence. 
In  an  action  to  declare  a  tmst  in  lands  in 
favor  of  plaintiff,  evidence  held  to  support  6nd- 
ings  that  defendants  never  acquired  any  inter- 
est in  the  lands  as  bona  fide  purchasers  from  the 
alleged  trustee,  and  that  each  had  full  notice  and 
knowledge  of  plaintiff's  rights  in  the  land  at  the 
times  of  ccmveyance  to  them. 

2.  Limitation  of  Actions  «=)39(11),  1'82(1)— 
Statute  Apptjcable  —  Action  to  Estab- 
lish Tbust  in  Lands — Pleadinq. 

Code  Civ.  Proc.  f  343,  limiting  actions  not 
hereinbefore  provided  for,  is  the  only  statute  of 
limitations  applicable  to  an  action  to  establish 
a  trust  in  lands,  thouKh  It  asks  an  accounting 
as  Incidental  to  the  action;  and,  such  statute 
not  haying  been  pleaded,  the  court  was  justified 
in  finding  the  cause  was  not  barred. 

3.  Trial  «=>396(3)— Responsive  Finding. 

In  an  action  to  establish  a  trust  in  lands, 
a  finding  that  neither  defendant  was  ever  in  ac- 
tual possession  and  occupation  of  the  land  in 
oontroveray  was  properly  responsive  to  defend- 
ants' plea  of  adverse  possession. 

4.  Appeal  and  Erbob  «=1071(1)— Harmless 
Error— Finding. 

A  finding  that  the  legal  title  to  the  land  was 
held  by  defendants  in  trast,  if  a  conclusion  of 
law,  was  harmless  to  defendants. 

5.  Trial  <{s=»404(3)— Finding  of  Faco^-Con- 
cLusiON  of  Law. 

The  finding  that  the  legal  title  to  the  lands 
was  held  by  defendants  in  trust  was  a  finding 
of  ultimate  fact,  not  a  conclusion  of  law. 
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6.  Tbusts  «=5>99— Snr  to  Ebtabubh— Sam 
OF  Lands. 

Where  plaintiff  and  a  defendant  agreed  that 
plaintiff  should  select  timber  lands  and  defend- 
ant furnish  the  price  for  them,  and  that,  after 
dodnctinfc  the  price  abd  expenses  and  taxes,  to- 
gether with  interest,  the  sums  realized  from  the 
sales  or  issues  of  the  property  should  be  equally 
divided  between  plaintiff  and  defendant,  plaintiff 
could  maintain  a  suit  to  establish  a  trust  in  the 
lands  before  sale  thereof  by  defendant. 

7.  Tbusts  «=»108— Evidence  cw  Tbost— Doo- 
t7mentaby  evidence. 

In  an  action  against  husband  and  wife  to 
establish  a  trust  in  lands,  a  document  compris- 
ing an  acknowledgment  of  plaintiff's  interest  in 
the  lands,  which  defendant  wife  refused  to  sign, 
though  not  prepared  by  her,  being  merely  part  of 
a  declaration  to  her  by  plaintiff's  agent  eliciting 
the  reply  that  she  had  no  interest  in  any  timber 
lands  that  she  knew  of,  was  admissible  as  part 
of  her  conversation  with  plaintiff's  agent 

8.  EviDBNCE  9=9283— Declabations  against 
Interest, 

In  an  action  to  establish  a  trust  in  lands,  re- 
citals in  a  quitclaim  deed  from  a  defendant's 
brother  to  defendant's  wife,  the  other  defendant, 
the  deed  being  dated  and  acknowledged  nearly 
six  months  after  the  commencement  of  the  ac- 
tion, were  not  admissible  as  declarations  against 
interest,  the  brother  admittedly  having  no  in- 
terest in  the  property  when  they  were  made. 

9.  Evidence  «s»283  —  Unswobn   Decij^ba- 

TIONS. 

Recitals  in  a  quitclaim  deed,  not  being  the 
best  evidence  of  the  purported  facts,  and  amount- 
ing at  best  to  unsworn  declarations  of  one  not  a 
witness,  were  properly  excluded  in  an  action  to 
estaUish  a  trust  in  land. 

In  Bank.  Appeal  from  Superior  Court, 
Tulare  County;   J.  A.  Allen,  Judge. 

Action  by  J.  A.  Hannah  against  D.  J.  Canty 
and  Laura  A.  Canty.  From  a  Judgment  for 
plaintiff,  and  order  denying  their  motion  to 
set  aside  and  vacate  such  Judgment,  defend- 
ants appeal.     Judgment  and  order  affirmed. 

Royle  A.  Carter,  of  Fresno,  and  William  A. 
BarnhlU,  of  Los  Angeles,  for  appellants. 
Hannah  &  Miller  and  Maurice  E  Power,  all 
of  Visalla,  for  respondent 

MEI,^VIN,  J.  The  purpose  of  this  action 
was  to  declare  a  trust  In  certain  lands  in 
favor  of  plaintiff  and  incidentally  that  an 
accounting  should  be  had  between  the  parties 
to  tlie  action.  The  nature  of  the  litigation  Is 
discussed  In  the  opinion  of  the  District  Court 
of  Apiieal  in  Hannah  v.  Canty,  1  Cal.  App, 
225,  81  Pac.  1035,  given  upon  the  sustaining 
of  the  order  of  the  lower  court  denying  a 
motion  for  change  of  place  of  trial.  At  the 
trial  plaintiff  was  successful,  and  defendants 
appeal  from  the  Judgment  and  from  an  order 
denying  their  motion  to  set  aside  and  va- 
cate said  Judgment 

The  court  found  that  In  1890  plaintiff  and 
D.  J.  Canty  entered  Into  an  agreement  where- 
by Hannah  undertook  to  find,  examine,  and 
select  certain  valuable  timber  lands,  and 
Canty  promised  to  furnish  the  purchase 
price  for  such  properties,  together  with  the 
necessary  expenses  of  acquiring  title  to 
them;    that  there  was  also  a  mutual  agree- 


ment that  after  deducting  the  purchase 
price  and  amounts  paid  for  expenses  and  for 
taxes  on  the  land  by  Canty,  together  with 
Interest  at  an  agreed  rate,  the  sums  realized 
from  the  sales  or  issues  of  the  property 
should  be  equally  divided  between  the  plain- 
tiff and  D.  J.  Canl^;  that  in  pursuance  ot 
this  agreement  Hannah  bought  certain  valu- 
able timber  lands  In  Tulare  county,  D.  J. 
Canty  advandng  the  purchase  price  and  nec- 
essary expenses;  that  title  to  this  prdperty 
was  taken  In  the  name  of  D.  J.  Canty;  and 
that  on  January  2,  1892,  D.  J.  Canty  execut- 
ed and  delivered  to  plaintiff  a  certain  in- 
strument In  writing  which  Is  set  out  in  full 
in  the  findings.  By  this  writing  Canty  ac- 
knowledged and  declared  that  J.  A.  Hannah 
was  entitled  to  one-half  of  the  selling  price, 
rents,  issues,  and  profits  of  701.12  acres  of 
land  in  Tulare  county  which  Is  particularly 
described,  after  first  deducting  from  said 
selling  price,  rents.  Issues,  profits,  and  pro- 
ceeds, together  with  Interest  at  12-  iter  cent 
per  annum,  certain  enumerated  sums  advanc- 
ed at  given  dates  and  all  ^xes  on  said  lands 
paid  by  Canty,  with  Interest  at  the  same 
rate.  This  Instrument  as  the  conrt  found, 
was  never  acknowledged  so  as  to  entitle  it 
to  be  recorded.  The  writing,  according  to 
the  findings,  truly  described  the  land  pur- 
chased under  the  original  agreement,  and 
correctly  specified  the  snnas  furnished  by 
Canty  thereunder.  The  conrt  also  found  as 
follows:  » 

"That  afterwards  the  said  D.  J.  Canty  execut- 
ed a  deed  purporting  to  convey  said  lands  to  his 
brother,  J.  M.  Canty,  and  thereafter  the  said  J. 
M.  Canty,  by  said  D.  J.  Canty  as  bis  attorney 
in  fact,  executed  a  deed  purporting  to  convey 
said  lands  to  the  defendant  Laura  A.  Canty. 
That  whatever  interest,  if  any,  was  acquired  by 
said  J.  M.  Canty,  and  said  Laura  A.  Canty,  or 
either  of  them,  under  the  said  deeds  or  either  of 
them,  was  acquired  without  valuable  considera- 
tion, and  with  full  notice  and  knowledge  of  the 
said  rights  of  plaintiff  in  the  said  lands." 

There  were  further  findings  to  the  effect 
that  the  lands  are  of  the  value  of  ?25,000; 
that  D.  J.  Canty  pretends  that  said  lands  be- 
long to  his  wife,  defendant  Laura  A.  Canty; 
that  on  September  26,  1902,  said  Laura  A. 
Canty  for  the  first  time  denied  and  repudiat- 
ed the  trust  as  to  said  lands  existing  in 
favor  of  plalntlfr;  that  plaintiff  had  offered 
to  pay  into  court  one-half  of  all  sums  found 
due  upon  an  accounting  for  advances  and 
taxes  with  interest,  under  the  terms  of  the 
agreement  with  D.  J.  Cunty  upon  the  execu- 
tion of  a  sufficient  conveyance  of  an  undivid- 
ed one-half  interest  in  the  lauds;  and  that 
plain  tUTs  cause  of  action  la  not  barred  by  the 
provisions  of  subdivision  2  of  section  336,  nor 
by  section  337,  nor  by  subdivisions  1  or  4  of 
section  338,  nor  by  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure.  There  were 
very  elaborate  findings,  to  the  effect  that 
neither  J.  M.  Canty  nor  Laura  A.  Canty  had 
paid    any    consideration   for   the    property; 
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tbat  neither  bad  ever  heea  io  posaessioii  of 
It;  tliat  the  taxes  were  paid  by  V.  J.  Canty 
during  aU  the  time  the  land  was  nominally 
owned  by  his  bi-other  J.  M.  Canty  or  bis 
wife;  that  J.  M.  Caaty  bad  expressly  dis- 
claimed ownership ;  and  tbat  Laura  A.  Can- 
ty bad  never  known  of  a  purported  convey- 
ance to  her  until  Informed  of  it  by  H.  T. 
MUler  on  September  26,  1902.  Other  flnd- 
iijgs  relate  to  and  declare  untrue  certain 
matters  of  defense  set  up  by  D.  J.  and  Laura 
A.  Cauty. 

[1]  Appellants  first  attack  those  findings 
to  the  effect  that  neither  J.  M.  Canty  nor 
Laura,  A.  Canty  ever  acquired  any  interest 
in  the  land  as  a  bona  fide  purchaser,  and 
tbat  each  had  fuU  notice  and  knowledge  of 
the  rights  of  plaintiff  in  the  said  lands  at 
the  times  of  the  purported  conveyances  to 
them  respectively.  These  findings  are  at- 
tacked upon  the  ground  that  they  are  not 
supported  by  the  evidence.  While  the  testi- 
mony, as  might  be  expected,  was  conflictinjri 
we  are  of  the  qplnlon  that  these  findings  are 
amply  supported. 

There  Is  no  dispute  regarding  the  fact  that 
defendant  executed  a  deed  of  the  property 
to  his  brother,  and  that  this  indenture  was 
recorded  about  eight  months  after  its  pur- 
ported execution;  but  plalntlfl  testified  tbat 
after  he  learned  of  the  recordation  of  the 
deed  be  bad  a  conversation  with  J.  M,  Canty, 
in  which  the  latter  admitted  tbat  be  bad  not 
bought  the  property.  According  to  Mr.  Han- 
nab  be  said  to  J.  M.  Canty:  "I  see  yon  have 
been  buj-lng  8<»ue  timber  land."  To  this  re^ 
mark  Mr.  Canty  reidied,  with  a  smile: 

"I  have  been  bnying  nothing.  Dan  has  play- 
ed bell  over  there  at  Fresno,  as  usual,  ana  bad 
to  put  his  property  out  of  his  hands.  It  stands 
as  it  always  did,  and  it  i.<i  fixed  just  so  Dan 
can  do  what  he  likes  with  it." 

On  another  occasion,  as  plalntlfl  testified, 
J.  M.  Canty  said  he  had  given  D.  J.  Canty 
a  power  of  attorney  to  do  as  he  liked  with 
the  land ;  that  he  had  not  bought  the  prop- 
erty at  all ;  but  that  D.  J.  Canty  had  simply 
put  it  In  J.  M.  Canty's  name  to  keep  D.  J. 
Canty's  creditots  from  getting  it  Plalntlfl 
also  stated  under  oath  that  many  times  pri- 
or to  the  date  of  the  deed  to  J.  M.  Canty  he 
had  told  the  latter  of  his  contract  with  D. 
J.  Canty  and  their  arrangements  regarding 
the  land.  Before  the  time  of  the  trial  J.  M. 
Canty  had  died.  It  Is  argued  that  plaintiff's 
statements  regarding  his  conversations  with 
a  man  long  dead  arc  entitled  to  small  weight, 
but  that  giving  them  full  yalye  they  dp  not 
show  mala  fides  on  the  part  of  J.  M.  Canty 
in  taking  the  land.  VTe  do  not  indorse  this 
view'.  If  J.  M.  Canty  made  the  statements 
attributed  to  him  by  plalntlfl,  they  showed 
.  his  taking  of  the  deed  from  his  brother  to 
have  been  a  mere  subterfuge.  True  it  Is  that 
if  the  purported  declarations  of  the  grantee, 
given  In  evidence  after  .his  death,  stood 
alone  they;might  be  regarded  as  of  slight  pro- 
bative force,  but  other  facts  given  In  evidence 


which  were  uiicontradlcted  and  unexplained 
by  defendants  tend  to  support  Mr.  Hannah's 
version  of  his  conversations  with  J.  M.  Caa- 
ty. The  defendant  D.  J.  Canty  continued  to 
pay  the  taxes  on  the  land  while  it  was  stand- 
ing of  record  in  the  name  of  his  brother  and 
was  assessed  to  the  latter.  Such  payments 
were  made  through  the  agency  of  plaintiff 
at  the  request  of  D.  J.  Canty,  who  furnished 
the  money.  According  to  Hannah's  testimo- 
ny, J.  M.  Canty  told  him,  early  in  1893,  that 
a  power  of  attorney  had  been  given  D.  3. 
Canty  so  that  he  could  do  as  he  liked  with 
the  land.  The  power  of  attorney  under  which 
b.  J.  Canty  subsequently  executed  a  deed 
from  J.  M.  Canty  to  Laura  A.  Canty  was  ac- 
knowledged In  1S98.  Respondent's  argument 
is  this:  While  defendant  could  not  contra- 
dict any  testimony  regarding  J.  M.  Canty's 
declaration  with  reference  to  the  earlier  pow- 
er of  attorney,  because  of  J.  M.  Canty's 
death,  be  could  have  denied  the  truth  of  the 
statement  alleged  to  have  been  made  by  J. 
M.  Canty  if  it  were  not  true.  This  be  fail- 
ed to  do.  Another  circumstance  tending  to 
support  plaintiff's  testimony  Is  that  after 
the  deed  from  D.  J.  to  J.  M.  Canty  was  execut- 
ed, the  former  asked  Hannah  to  find  a  pur- 
chaser for  the  land.  This  request,  as  Han- 
nah testified,  was  made  by  a  letter  which  he 
lost  before  the  trial  of  the  case  took  place. 
D.  J.  Canty  did  not  explain  the  letter  nor 
deny  having  written  it.  We  have  therefore. 
In  support  of  the  finding  against  the  good 
faith  of  J.  M.  Canty's  apparent  acquisition  of 
the  property,  Hannah's  account  of  J.  M.  Can- 
ty's disclaimer  of  any  real  Interest  therein, 
the  payment  of  taxes  by  D.  J.  Canty,  and  the 
interest  which  D.  J.  Canty  took  In  the  sale 
of  the  land  evidenced  by  bis  request  that 
Hannah  attempt  to  dispose  of  It  Added  to 
this  Is  the  fact  tbat  D.  J.  Canty  himself  of- 
fered in  evidence  a  letter  written  to  J.  M. 
Canty,  but  given  to  D.  J.  Canty  by  his  broth- 
er, In  which  a  third  party  made  Inquiries 
looking  to  the  renting  of  the  property.  Re- 
spondent's counsel  ask  with  much  force  why 
this  letter  was  turned  over  to  D.  J.  Canty 
If  he  had  ceased  to  be  the  owner  of  the  land. 
Another  circumstance  which  tends  to  sup- 
port both  findings  Is  found  in  the  gross  inade- 
quacy of  D.  J.  Qinty's  own  account  of  the 
transfers  of  the  title  to  his  brother  and  from 
the  latter  to  Laura  A.  Canty  by  a  deed  exe- 
cuted by  her  husband  as  his  brother's  attor- 
ney In  fact.  D.  J.  Canty  said  that  his  indebt- 
edness to  his  brother  was  the  consideration 
for  the  first  deed,  and  that  J.  M.  Canty's  in- 
debtedness to  Laura  A.  Canty  was  the  con- 
sideration for  the  second  transfer,  yet  the 
testimony  utterly  falls  to  show  that  In  ei- 
ther case,  any  credit  was  given  on  such  in; 
dcbtedness  by  reason  of  the  transfer,  or  tliut 
it  was  in  any  degree  reduced  by  reason  of 
the  delivery  of  the  deed.  D.  J.  Canty  as  a 
witness  stated  that  tils  brother  had  given 
blm  a  po^er  of  attorney,  so  that  he  could 
Mil  or  trade  the  timber  land,  and  with  the 
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proceeds  or  as  a  result  of  the  trade  get  a 
home  for  his  (D.  J.  Canty's)  family.  Tet  D. 
J.  Canty,  as  attorney  In  fact,  deeded  the 
property  to  his  wife,  for  an  expressed  consid- 
eration of  $2,103,  which,  according  to  his 
statement,  was  Intended  as  a  partial  set-off 
for  a  larger  amount,  between  $3,000  and  $4,- 
000,  owed  Mrs.  Canty  by  her  brother-in-law. 
There  is  not  one  word  of  testimony  to  show 
that  J.  M.  Canty  knew  of  this  transaction  or 
authorized  it,  but  there  Is  evidence  which 
tends  to  contradict  D.  J.  Canty  and  to  prove 
tliat  Mrs.  Canty  knew  nothing  about  the  {iur- 
ported  transfer  of  the  property  to  her  until 
long  after  it  was  made.  Mr.  H.  T.  Miller 
testified  that  In  1902  he  went  to  see  Mrs. 
Canty  for  the  purpose  of  asking  her  to  sign 
a  certain  document  In  acknowledgment  of 
Mr.  Hannah's  Interest  In  those  lands,  which 
In  the  interview  were  spoken  of  as  "timber 
lands  up  on  Tule  river."  She  said:  "Why 
I  don't  own  any  timber  lands  on  Tule  river." 
However,  she  refused  to  sign  the  document, 
disclaiming  any  interest  in  the  property. 
Mrs.  Canty  did  not  appear  as  a  witness  at 
the  trial,  and  Mr.  Miller's  testimony  stands 
uncontradicted.  The  entire  transaction  was 
such  that  the  court  was  fully  justified  un- 
der the  evidence  in  making  the  two  findings 
negativing  the  good  faith  of  J.  M.  Canty  and 
Laura  A.  Canty  in  the  apparent  acquisition 
of  title  to  this  land  by  them. 

Appellants  also  object  to  the  finding  that 
Laura  A.  Oanty  first  repudiated  the  trust 
on  September  26,  1902.  The  testimony  of 
Mr.  Miller  fixes  that  time  as  the  date  of  her 
refusal  to  sign  an  acknowledgment  of  Han- 
nah's Interest.  This  was  ample  support  for 
the  finding. 

[2]  This  was  an  action  "to  be  regarded  as 
having  for  Its  sole  object  to  establish  a  trust 
In  the  lands  and  the  accounting  asked  for, 
as  merely  incidental  to  the  action."  Hannah 
V.  Canty,  1  Cal.  App.  227,  81  Pac.  1035. 
Therefore  the  only  statute  of  limitations  ap- 
plicable to  actions  of  this  character  is  sec- 
tion 343  of  the  Code  of  Civil  Procedure.  This 
section  was  not  pleaded.  Therefore  the 
court  was  Justified  in  finding  that  the  cause 
of  action  was  not  barred. 

[3]  The  court  found  also  that  neither  X 
M.  Canty  nor  Laura  A.  Canty  was  ever  in 
actual  possession  and  occupation  of  the  land 
In  controversy.  This  was  properly  respon- 
sive to  the  plea  of  adverse  possession  made  by 
defendants,  but  not  supported  by  any  ofHer 
of  proof. 

Another  finding  to  which  defendants  object 
is  one  to  the  effect  that  plaintiff  and  D.  J. 
Canty  never  agreed  that  the  latter  might  sell 
the  land  at  his  option  for  such  price  or  to 
such  person  as  he  might  desire.  This  was  In 
negation  of  certain  of  the  allegations  con- 
tained in  the  pleadings  of  the  defendants. 
It  is  supported  by  the  testimony  appearing 
In  the  record. 

[4,  5]  The  finding  that  the  legal  title,  to  the 
land  is  held  by  defendants  in  trust  is  criti- 


cized as  helng  in  reality  a  conclusion  of  law. 
Even  if  this  were  conceded,  we  do  not  see 
that  •  defendants  or  either  of  them  would 
thereby  suffer  any  harm.  The  finding,  how- 
ever, was  one  of  ultimate  fact. 

[I]  In  various  forms  the  contention  is 
made  that  no  suit  may  be  maintained  xmtll 
the  sale  of  the  land  by  Canty,  If  indeed  it  be 
held  in  trust  by  defendants.  In  other  words, 
It  is  argued  that  In  any  view  of  the  case 
there  can  be  no  trust  In  the  land  Itself  In 
favor  of  plaintiff,  but  only  in  the  proceeds 
after  the  sale.  This  argument  is  completely 
answered  by  the  opinions  in  the  cases  of 
Green  v.  Brooks,  81  Cal.  328,  22  Pac.  849' 
(cited  with  approval  by  the  District  Court  of 
Appeal  on  the  former  appeal  in  this  case),, 
and  Donohoe  v.  Rogers,  168  Cal.  700,  703,  144 
Pac.  958. 

Other  findings  are  attacked  In  the  brief  of 
apiiellants,  but  all  of  the  material  matters 
urged  in  that  behalf  have  been  treated  in  the^ 
foregoing  discussion. 

[7]  Objection  was  made  to  the  introduction- 
in  evidence  of  a  document  prepared  for  the 
signature  of  Mrs.  Chnty.  This  was  the  Writ- 
ing which  she  refused  to  sign,  reference  to 
which  has  been  made  heretofore  In  this  opin- 
ion. The  bases  of  the  objections  were  that 
the  writing  was  not  binding  upon  defendants ; 
that  its  Introduction  was  an  attempt  to  estab- 
lish a  trust  by  a  document  In  the  preparation 
of  which  defendants  had  no  hand ;  and  that 
it  was  a  self-serving  declaration  of  the  plain- 
tiff. This  writing  was  offered  at  the  court's, 
suggestion  as  a  part  of  the  testimony  of  Mr. 
Miller.  Its  contents,  of  course,  could  not 
bind  Mrs.  Canty.  It  was  merely  a  part  of  the 
declaration  to  her  by  Mr.  Miller  which  elic- 
ited the  reply  that  she  had  no  knowledge  of' 
any  deed  executed  by  her  husband  as  his- 
brother's  attorney  In  fact  purporting  to  vest 
title  to  the  timber  lands  In  her.  As  a  part 
of  the  conversation  it  was  admissible.  It 
merely  showed.  In  connection  with  the  rest 
of  Mr.  Miller's  testimony,  the  nature  of  the- 
demand  made  upon  Mrs.  Oanty. 

[1, 9]  Defendants  sought  to  Introduce  a 
quitclaim  deed  from  J.  M.  Canty  to  Laura  A. 
Canty  for  the  declared  purpose  of  showing  a 
confirmation  of  the  earlier  deed  purporting 
to  have  been  made  by  him  through  his  attor- 
ney in  fact  The  court  admitted  the  Instru- 
ment in.  evidence,  but  excluded  nimierous  dec- 
larations in  the  deed  regarding  the  source- 
of  the  money  with  which  the  land  was  origi- 
nally purchased,  the  alleged  Indebtedness  of 
J.  M.  Canty  to  his  sister-in-law  and  other 
things  which  defendants  vainly  endeavored 
to  prove  to  the  court's  satisfaction  in  the 
trial  of  the  case.  The  ruling  excluding  these 
declarations  is  assigned  as  error.  The  deed 
containing  these  recitals  was  dated  and  ac-- 
knowledged  April  4,  1903,  nearly  six  months- 
after  the  commencement  of  this  action.  They 
were  not  admissible  as  declarations  against 
Interest  or  otherwise.  J.  M.  Canty  admitted- 
ly had  JtO  interest  In  the  property  when  tbey- 
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were  madtt>  The  statemente  sought  to  be 
introduced  were  not  against,  but  in  favor  of, 
the  title  of  Ma  successors.  Moreover,  they 
were  not  the  best  evidence  of  the  purported 
facts  recited  by  them,  and  they  amounted,  at 
best,  to  unsworn  declarations  of  one  not  a 
witness.  Such  recitals  were  very  properly 
excluded. 

No  other  alleged  errors  merit  analysis,  dis- 
cussion or  comment. 

Xhe  Judgment  and  order  are  affirmed. 

We  concur:  ANGBLLOTTI,  C.  X;  HEN- 
SHAW,  J.;  SHAW,  J.;   SliOSS,  J. 


FDIXER  &  TODD  REAI/TT  CO.  v.  SUPERI- 

OB  COURT  IN  AND  FOR  ALAMEDA 

COUNTZ  et  al.    (&  F.  8479.) 

^Supreme  Court  of  California.    Aug.  27,  1917.) 

MOBTGASBS   «s»671    —    R;OHT   TO    REVIEW    OF 

JtmoifEBfr— Pkbson  Not  Pabtt. 
A  jud^ent  of  foreclosure  will  not  be  re- 
Tiewed  at  instance  of  one  holding  under  junior 
mortgage  recorded  before  notice  of  lis  pendens, 
who  was  named  as  a  party  to  action  without 
:being  summoned,  and.  was  diSBussed  from  it, 
since  his  interest  is  not  affected  thereby. 

In  Bank.  Application  by  the  Fuller  &  Todd 
Realty  Company  for  writ  of  certiorari  to  be 
'directed  against  the  Superior  Court  In  and 
for  Alameda  County  and  Hon.  Fred  V.  Wood, 
Judge  thereof.    Denied. 

Femhoff  ft  Sevier  and  Cedrlc  W.  Petersen, 
of  Pleasanton,  for  petitioner. 

PER  CURIAM.  AppUcatlon  for  a  writ  of 
'Certiorari  to  review  a  judgment  of  foreclosure 
of  mortgage  in  so  far  as  It  is  claimed  to  af- 
fect petitioner,  a  Junior  mortgagee.  The  petl- 
tiouer  was  originally  made  a  party  defendant, 
as  one  claiming  some  Interest  as  purchaser  or 
mortgagee,  which  Interest  was  alleged  to  be 
subsequent  to  and  subject  to  the  lien  of  the 
mortgage  sought  to  be  foreclosed.  Petitioner 
alleges  that  it  was  never  served  with  sum- 
mons, and  never  had  notice  of  the  action  un- 
til the  time  for  appeal  from  the  Judgment  had 
expired. 

The  judgment  given  recites  that  the  action 
was  dismissed  as  to  said  petitioner,  .with  the 
result  that  if  Its  mortgage  was  recorded,  as 
is  alleged,  prior  to  the  recording  on  April  7, 
1914,  of  the  notice  of  lis  pendens  In  the  fore- 
closure action,  the  situation  is  precisely  as 
It  would  have  been  if  petitioner  had  never 
been  a  party  to  the  action,  and  its  interest  as 
a  mortgagee  is  in  no  way  affected  by  the 
Judgment  of  foreclosure  or  the  sale  there- 
under. The  Judgment  given,  properly  con- 
strued, does  not  purport  to  bar  any  one  claim- 
ing under  defendant  Chase,  whose  interest 
in  the  premises  was  acquired  prior  to  the  fil- 
ing for  record  of  the  notice  of  Us  pendens  on 
April  7, 1914,  and  was  properly  shown  on  the 
public  records. 

The  application  for  a  writ  Is  denied. 


MONO  COUNTY  v.  INDUSTRIAL  AGO. 
COMMISSION.    (Sac.  2597.) 

(Supreme  Court  of  Galifomia.    Aug.  27,  1917.) 

1.  Mabteb  and  Sextant  «s»S64— Woskven's 
Coicpkroatiom  Actv-"1!;mplotek''— "Hire" 
—"Appointment  of  Hibb"— "Appointed" 
— "Elected." 

The  duly  elected  and  qualified  sheriff  of 
Mono  county  was  not  an  "employee,"  within 
Workmen's  Compensation  Act  (St.  1913,  p.  284) 
§  13,  as  amended  by  St.  1915,  p.  lOSl,  defining 
the  term  "employer  as  the  state,  each  county, 
etc.,  who  hag  any  person  "in  service  under  an 
appointment,"  etc.,  and  section  14  as  amended 
by  St.  1915,'  p.  913,  providing  the  term  "em- 
ployee," shall  be  construed  to  mean  every  person 
in  the  service  of  an  employer,  as  defined  by  sec- 
tion 13,  "under  any  appointment  or  contract  of 
hire  or  apprenticeship,  as  he  was  not  in  service 
under  an  "appointment,"  the  word  "appointed" 
not  being  equivalent  to  "elected"  or  including 
both  "appointed"  and  "elected,"  and  the  use  of 
the  word  "hire"  being  in  some  decree  indicative 
of  an  intention  to  exclude  elective  officers  in- 
vested with  a  portion  of  the  sovereign  power 
of  the  government. 

[E^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appoint; 
Elect;    Eimployce;    Hire.] 

2.  Master  and  Sebvant  «=>364— Wobkuen'8 
Compensation  Act  —  Rk-Enactment  — 
ExcLDsioN  of  Exception. 

Although  Workmen's  Compensation  Act  (St. 
1911,  p.  797,  I  6),  after  defining  the  term  "em- 
ployee'' as  used  in  the  present  act  (St.  1915, 
p.  913),  expressly  excluded  from  the  definition 
any  state  or  county  officer,  failure  of  the  Legis- 
lature of  1013  to  include  in  the  present  act  the 
part  excluding  state  and  county  officers  did  not 
evidence  an  intent  that  they  should  be  included. 

In  Banlc  Certiorari  by  Mono  county 
against  the  Industrial  Accident  Commission 
to  review  an  award  made  under  the  Work- 
men's Compensation  Act  for  the  death  of 
James  P.  Dolan,  sheriff  of  Mono  countj. 
Award  annulled. 

O.  F.  Hakes,  Dlst.  Atty.,  of  Bridgeport 
(Hartley  F.  Peart,  of  San  Francisco,  of  coun- 
sel), tor  iwtltloner.  Christopher  M.  Bradley, 
of  San  Francisco  (Warren  H.  PiUsbury,  of 
Oakland,  of  counsel),  for  respondent.  John 
D.  Murpbey.  of  Berkeley,  and  W.  H.  Metson, 
of  San  Francisco,  amid  curiae. 


SLOSS,  J.  James  P.  Dolan  was  the  dnly 
elected  and  qualified  sheriff  of  Mono  county. 
In  July,  1915,  he  was  called  to  a  ranch  where 
depredations  had  been  committed.  While 
looking  for  the  offenders,  he  encountered  two 
men,  whom  he  accosted.  They  opened  fire, 
and  inllicted  fatal  wounds  upon  him.  The 
commission  made  an  award  In  favor  of  his 
widow  and  against  the  county.  Upon  the 
petition  of  Mono  county,  this  court  i&sued  a 
writ  of  certiorari  to  review  the  award. 

Assuming  for  the  moment  that  the  sheriff 
is  an  "employee"  of  the  county  within  the 
meaning  of  the  Workmen's  Compensation 
Act  (St.  1911,  p.  79(J),  we  see  no  merit  in  the 
petitioner's  contentions  that  the  injuries  re- 
ceived by  Dolan  did  not  arise  out  of  or  in 


4s>For  other  caees  see  ume  topic  and  KBT-NUMBER  In  all  Ker-Nttmbered  Digests  and  Indexes 
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tbe  course  of  bis  employment,  or  that  they 
were  caused  by  his  willful  misconduct. 

[1]  The  only  question  worthy  of  considera- 
tion is  whether  he  was  an  "employee"  within 
the  meaning  of  the  Workmen's  Compeosatiou 
Act.  The  statute,  as  it  read  on  July  26,  1915, 
contained  these  definitions: 

"Sec.  13.  The  term  'employer'  as  used  in  sec- 
tions twelve  to  thirty-five,  inclusive,  of  this  act 
shall  be  construed  to  mean:  The  state,  and  each 
county,  city  and  county,  city,  school  district 
and  all  public  corporations  *  »  •  therein, 
and  every  person,  firm,  voluntary  association, 
and  private  corporation  (including  any  public 
service  corporation),  who  has  any  person  in 
service  under  any  anpointmeut  or  contract  of 
hire,  or  apprenticeship,  express  or  implied,  oral 
or  written,  and  the  legal  representatives  of  any 
deceased  employer.     (St.  1915,  p.  1081.) 

"Sec.  14.  The  term  'employee'  as  used  in  sec- 
tions twelve  to  thirty-five,  inclusive,  of  this  act 
shall  be  construed  to  mean:  Every  person  in.  the 
service  of  an  employer  as  defined  by,  section 
thirteen  hereof  under  any  appointment  or  con- 
tract of  hire  or  apprenticeship,  express  or  im- 
plied, oral  or  written,  including  aliens  and  also 
including  minors,  but  excluding  any  person 
whose  employment  is  l)oth  casual  and  not  in  the 
usual  course  of  the  trade,  business,  profession 
or  occupation  of  his  employer,  and  also  exclud- 
ing any  employee  engaged  in  farm,  dairy,  agri- 
cultural, viticultural  or  horticultural  labor,  in 
stock  or  poultry  raising  or  in  household  domes- 
tic service."     (St.  1916,  p.  913). 

Under  these  sections,  the  essential  condition 
of  the  relation  of  employer  and  employee  Is 
"service  under  any  appointment  or  contract  of 
hire  or  apprenticeship."  Does  this  language 
describe  the  status  of  an  oflBcer,  like  a  sher- 
iff, holding  his  office  by  virtue  of  an  election, 
talcing  an  official  oath,  giving  an  official  bond, 
and  having  a  tenure  fixed  by  law?  Certainly 
such  an  officer  is  not  in  service  under  any 
contract.  "It  Is  well  settled  that  salaried 
public  offices,  created  by  the  Legislature,  are 
not  held  by  contract"  Miller  v.  Kister,  68 
Cal.  142,  8  Pac.  813;  Pennle  v.  Rels,  80  Cal. 
266,  22  Pac.  176;  Blynn  v.  City  of  Pontlac, 
185  Mich.  35,  151  N.  W.  681.  Under  the 
statute  of  Connecticut,  which  defines  as  em- 
ployee "any  person  who  has  entered  Into  or 
works  under  any  contract  of  service  or  ap- 
prenticeship with  an  employer,"  It  has  been 
held  that  the  sheriff  is  not  an  employee,  be- 
cause tbe  relation  "between  him  and  the  pub- 
lic Is  not  the  creature  of  contract,  nor  is 
the  office  Itself  a  contract"  Sibley  v.  State, 
89  Conn,  682,  96  Aa  161,  L.  R.  A.  1916C, 
1087. 

The  only  other  ground  upon  which  the 
sheriff  may  be  brought  within  the  terms  of 
our  statute  Is  that  he  is  In  service  under  an 
"appointment  of  hire."  To  so  hold  would, 
however,  require  us  to  read  the  word  "ap- 
pointed" as  equivalent  to  "elected,"  or  as 
including  both  "appointed"  and  "elected." 
There  is  a  clear  and  well-under&tood  dis- 
tinction between  appointment  and  election. 
In  Wlckersham  v.  Brlttan,  93  Cal.  34,  28  Pac. 
792,  29  Pac.  51,  15  L.  R.  A.  106,  this  court 
said: 

"The  term  'election*  carries  with  it  the  idea 
of  a  choice,  in  which  all  who  aro  to  be  affected 


with  the  choice  participate;  whereas  from  tbe 
word  'appointment'  we  understand  that  the 
duties  of  the  appointee  are  for  others  than  those , 
by  whom  he  is  appointed.  As  distinguished' 
fl-om  an'  election,  an  appointment  is  generally 
made  by  one  person,  or  by  a  limited  ■  number, 
acting  with  delegated  powers,  while  an  election 
is  the  direct  choice  of  all  the  members  of  the 
body  from  whom  the  choice  can  be  made." 

Continuing,  the  court  quoted  with  approval 
this  expression  from  the  opinion  in  Magruder  ■ 
V.  Swann,  25  Md.  214:  "No  latitude  of  con- 
struction can  Justify  the  reading  of  'elected' 
as  the  synonym  of  'appointed.'"  See,  also. 
Conger  v.  Gilmer,  32  Cfel.  75.  Not  only  had 
the  two  words  been  defined  Judicially,  but 
their  distinctive  meanings  were  commonly 
known  when  the  Legislature  enacted  the 
Workmen's  Compensation  Act  We  would 
not  be  Justified  in  saying  that  tbe  framers 
of  the  act  intended  to  extend  Its  scope  t>e- 
yond  the  fair  and  settled  signification  of  tbe 
words  employed.  Furthermore,  the  use  of 
the  word  "hire"  In  sections  13  and  14  Is,  in 
some  degree,  indicative  of  an  Intention  to  ex- 
clude elected  officers  Invested  with  "a  portion 
of  tbe  sovereign  power  of  the  government  to 
ibe  exercised  •  *  •  for  the  public  good." 
Sibley  V.  State,  supra.  If  the  sheriff  la  cov- 
ered by  the  terms  of  the-  act,  there  is  no 
ground  toe  excluding  other  offlceis,  such  as 
the  governor,  the  attorney  general,  the  Jus- 
tices of  this  court.  Judges  of  the  superior 
court,  district  attorneys  or  the  Uke.  But 
such  officers  would  hardly  be  said  to  be  In 
service  under  any  appointment  or  contract 
of  hire.  It  Is  true  that.  In  a  sense,  every 
office  is  an  employment  U.  S.  v.  Morris,  2 
Brock,  103,  Fed.  Cas.  No.  15.747.  But  the 
officer  Is  not  an  employee,  wlttiln  the  mean- 
ing of  the  statute,  unless  he  is  In  service  un- 
der an  appointment  or  contract  of  hire.  The 
state,  and.  every  governmental  subdivision, 
employs  many  persons  who  fall  wiOiln  the 
terms  of  the  definitions  contained  In  sections' 
13  and  14.  But  the  language  of  the  act  would 
have  to  be  distorted  from  its  true  meaning 
to  Include  in  the  definition  of  employees  sher- 
iffs and  like  elected  officers. 

[2]  Attention  is  tdirected  to  the  fact  that 
the  original  employers'  liability  act  (Stata 
1911,  p.  797.  §  6),  after  defining  "employee" 
in  the  language  used  in  section  14  of  the  pres- 
ent act,  expressly  excludes  from  the  defini- 
tion "any  official  of  the  state  or  of  any  coun- 
ty •  *  •  who  siiall  have  been  elected  olr 
appointed  for  a  regular  term  of  one  or  more 
years,  or  to  complete  the  unexpired  portion 
of  such  regular  term."  This  exception  Is  not 
incorporated  in  the  act  now  In  force.  It  Is 
argued  that,  by  expressly  excluding  elected 
officials,  the  Legislature  of  1911  Indicated  its 
understanding  that  without  such  exception 
tbe  general  language  would  have  included  the 
excepted  class.  And,  so  the  argument  pro- 
ceeds, when  the  Legislature  of  1913,  In  re- 
enacting  the  same  general  language  In  the 
new  act,  failed  to  exclude  elected  ofiDcers,  it 
showed  its  Intent  that  they  should  be  cov«^° 
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ed  by  tbe  law.  It  Is,  no  donbt,  the  general 
role  tbat  provisos  or  exceptions  may  be  con- 
strued as  Indicating  that,  in  their  absence, 
the  preceding  general  language  would  have 
covered  the  matter  included  in  tbe  proviso 
or  exception.  'S.  F.  ¥.  Pac  Tel.  &  Tel.  Co., 
166  Gal.  244,  251,  135  Pac.  971.  But  this 
mode  of  Interpretaticm  is  not  universal. 
"Tbe  limitation  upon  this  rule  is  that  it 
must  riot  be  carried  too  far,  — that  an  excep- 
tion from  the  general  language  of  a  statute 
Is  sometimes  made  out  of  an  abundance  of 
caution,  and  not  to  Indicate  that  without  the 
exception  Its  subject-matter  would  come 
within  the  scope  of  the  act"  Tognazzlni  v. 
Jordan,  165  Cal.  19,  23, 130  Pac.  879,  881  (Ann. 
Caai  1914C,  65u).  We  tblnk  the  statute  of 
1911  affords  an  appropriate  lllustratioa  of 
the  kind  of  cases  to  which  this  limitation  is 
applicable.  The  fact  that  the  Legislature 
took  the  precaution  to  except  elected  officers 
from  the  provisions  of  the  act  of  1911  is  not 
a  sufficient  ground  for  stretching  the  preced- 
ing words  ("In  service  under  an  appoint- 
ment") to  cover  such  officers.  StlU  less  rea- 
son Is  there  for  holding  that  the  asserted 
meaning  of  the  wofd  "appointed"  had  be- 
come so  fixed  by  the  addition  of  the  exclud- 
ing clause  that,  when  this  word  was  inoori>o- 
rated  in  a  new  statute  without  the  excep- 
tion, it  must  stlU  be  given  the  enlarged  mean- 
ing whidi,  as  Is  claimed,  arose  from  the  now 
omitted  exception. 

The  amendment  ot  1915  to  section  14  (Stata 
1915,  p.  913),  excluding  from  tbe  definition 
of  employee  certain  classes  of  derutlee,  was 
not  in  force  at  the  time  of  Doian's  death.  It 
can  throw  no  light  upon  the  proper  interpre- 
tation of  the  section  enacted  in  1913.  Fur- 
thermore, we  do  not  think  that  the  exception 
tends  to  show  anything  more  than  that,  in  its 
absence,  deputies  of  clerks,  sheriffs,  or  con- 
stables would  be  Included  in  the  definition  of 
employees. 

The  award  is  annulled. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
HKN8HAW.  J. 


PUBCELL  V.  FIRTH.     (L.  A.  3967.) 
{Supreme  Court  of  California.     Aug.  24,  1917.) 

1.  BjtOKKRS  $=>86(1)— BlOHT   TO  COMMISSION. 

In  broker's  action  for  commission  for  sell- 
ing land,  evidence  held  to  support  a  recovery. 

2.  Bbokkbs  «=96.3(2)— Right  to  Oouiiibsion 
— contractp— "consotqiatb." 

Where  the  owner  of  land,  on  receiving  an 
inquiry  from  realty  brokers  in  the  interest  of 
a  prospective  purchaser,  wrote  the  brokers  sttU- 
ing  bi(  terms,  and  that  he  would  pay  the  regu- 
lar commisi^ion  of  5  per  cent,  on  the  gale,  "when 
the  same  is ,  consummated,"  though  "consmm- 
mate"  moans'  to  bring  to  completion,  to  finish, 
to  perfect,  to  «cbieve,  the  brokers'  commission 
.  was  earned,  though  completion  of  the  sale  was 
prevented  by  failure  of  perfect  title  or  by  tKc 


mere  will  of  the  owner;   the  purdiaser  having 
been  ready,  ^villing,  and  able  to  meet  his  terms. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consum- 
mate.] 

Department  2.  Appeal  from  Superior 
Court,  Imperial  County;  Franklin  X  Cole, 
Judge. 

Action  by  W.  J.  PurceU  against  Emil  Firth. 
B^m  Judgment  for  plaintiff,  and  order  deny- 
ing his  motion  for  new  trial,  defendant  ap- 
peals.   Judgment  and  order  affirmed. 

Sheldon  Borden  and  Richard  J.  Culver, 
both  of  Los  Angeles,  for  appellant.  Conk- 
llng  &  Brown  and  £}8hleman  &  Swing,  all  of 
El  C«itro,  for  respondent. 

MELVIN,  J.  W.  J.  PurceU,  as  assignee  of 
Purcell-Sargent  Land  Company  (a  c<H>artner- 
sbip),  sued  successfully  for  a  commission  al- 
leged to  have  been  earned  under  a  contract 
for  the  sale  of  real  estate.  Defendant  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

It  appears  from  the  testimony  that  L.  J. 
Rose,  desiring  to  purchase  a  rancho  in  Im- 
perial county  known  as  "tract  85,  township 
15  south,  range  16  east,  S.  B.  M.,"  inquired 
of  Purcell-Sargent  Land  Company  regarding 
the  price  for  which  the  property  could  be  pur- 
chased. The  land  belonged  to  Emil  Firth,  a 
resident  of  Los  Angeles.  L.  J.  Rose,  the 
prospective  purchaser,  was  living  In  San 
Diego.  The  real  estate  agents  resided  in  El 
Centre,  Imperial  county.  On  receiving  the 
request  for  information  regarding  the  land, 
Mr.  Sargent,  one  of  the  partners,  telephoned 
to  Mr.  Firth,  who  said  he  would  accept  $140 
per  acre  for  the  ranch  upon  certain  terms. 
When  this  Information  was  communicated  to 
Mr.  Rose  he  deposited  |1,000  with  the  agents. 
Subsequently,  on  the  same  day,  April  12,  1913, 
,Mr.  l^rth  sent  a  telegram  to  the  agents  and 
also  a  letter.  The  following  quotations  from 
the  latter  writing  give  the  terms  of  the  pro- 
posed sale: 

"Supplementing  onr  telephone  convenation,  I 
enclose  herewith  copy  of  a  night  letter  which  I 
am  sending  you  tonight,  and  which  I  herewith 
confirm. 

"  'Will  take  for  tract  eighty  five  forty-four 
thousand  eight  hundred  dollars  on  terms  of 
seventy  five  hundred  cash,  eighty  six  hundred 
fifty  dollars  one  year,  eighty  six  hundred  fifty 
dollars  two  years,  subject  mortgage  of  twenty 
thousand  dollars,  as  per  phone.  See  letter  mail- 
ed today.     Wire  if  offer  is  accepted.' 

"As  stated  in  the  message,  I  will  take  $44,- 
800  or  $140  per  acre  for  the  320  acres,  •  •  • 
on  the  following  terms:  $7,500  cash;  $S,650 
on  or  before  one  year  and  $8,650  on  or  before 
two  years,  with  7%  interest  payable  semi- 
annually, to  be  evidenced  by  notes  and  secured 
by  trust  deed  on  said  property. 

"I  will  pay  you  the  regular  commission  of 
5%  on  the  sale  when  the  same  is  consummated. 

''My  price  on  the  land  is  $150  per  acre,  and 
this  offer  is  made  subject  to  immediate  accept- 
.ance  only.  If  you  make  the  sale,  have  tbe  pur- 
chaser d«)08it  10%  of  the  purchase  price,  or  all 
of   the    first   payment,   in   the    First   National 
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Bank  in  escrow,  and  have  the  bank  wire  me  to 
that  effect" 

The  letter  also  described  in  detail  a  mort- 
gage on  the  land  for  $20,000  which  the  pur- 
ctiaser  would  have  to  assume  in  case  a  sale 
should  be  made.  The  sum  of  $1,000  paid  by 
Mr.  Rose  before  the  receipt  of  the  writings 
was  turned  over  to  the  First  National  Bank, 
the  escrow  bolder  named  in  the  letter  from 
the  owner  of  the  land.  This  payment  was 
made  on  the  14th  of  April,  1913,  and  ai^pel- 
lant  Insists  (while  respondent  denies)  that 
the  remaining  $6,500  necessary  to  make  up 
the  sum  of  $7,500  specified  in  the  letter  as  the 
amount  of  the  first  payment  was  never  de- 
posited with  the  bank  in  compliance  with  the 
contract  This  contention  of  appellant  is 
without  merit.  It  is  true  that  for  some  time 
the  sum  of  $1,000  was  all  the  money  that 
the  bank  had  received  on  behalf  of  Mr.  Rose, 
but  this  was  known  to  Mr.  Firth,  who  made 
no  objection,  until  the  deficiency  had  been 
made  up.  Mr.  llrth  had  deposited  his  deed 
in  escrow  as  promised.  In  his  letter  to  tne 
bank  dated  April  17, 1913,  he  wrote,  after  giv- 
ing his  escrow  instmctions: 

"If  you  cannot  comply  with  the  foregoing  in- 
gtruotions,  please  return  all  papers,  together 
with  $1,000  deposited  with  you  by  Mr.  Rose  for 
my  account,  less  expense." 

This,  according  to  respondent,  amounted  to 
a  waiver  of  any  failure  strictly  to  perform 
on  the  part  of  L.  J.  Rose,  but  In  truth  no 
waiver  was  necessary  as  no  particular  time 
had  been  fixed  for  the  payment  of  the  first 
Installment.  In  a  letter  to  the  Purcell-Sar- 
gent  Land  Company,  dated  April  30,  1913,  de- 
fendant did  mention  the  fact  that  the  amount 
deposited  was  not  in  compliance  with  the 
terms  of  the  proposed  sale,  but  he  did  not 
withdraw  from  the  transaction  at  that  time 
and  indeed  when  he  wrote  the  letter  of  April 
30th  the  entire  amount  had  been  placed  in 
the  hands  of  the  escrow  holder  and  there  it 
remained  until  after  Mr.  Firth  had  ordered 
that  all  of  the  papers  be  returned  to  him. 
Before  defendant's  repudiation  of  the  agree- 
ment, Mr.  Rose  and  his  wife  had  executed 
and  delivered  to  Mr.  Firth's  escrow  agent  the 
trust  deed  and  notes  necessary  to  carry  out 
the  purchaser's  part  of  the  agreement.  The 
buyer  was  ready,  able,  and  willing,  as  the 
court  was  justified  in  concluding  from  the 
evidence,  to  accept  defendant's  deed  and  to 
take  the  land  subject  to  the  mortgage.  He 
entered  upon  the  property  and  expended  a 
considerable  sum  in  preparing  a  part  of  the 
land  for  the  planting  of  crops,  but  he  aban- 
doned further  worli  of  this  sort  when  he 
discovered,  through  an  abstract  company's 
report,  that  there  was  an  outstanding  un- 
recorded lease  to  the  land  wtiich  would  not 
expire  until  the  middle  of  June,  1913.  This 
doad  on  the  title  had  not  been  disclosed  by 
the  vendor  in  his  letter  setting  forth  the 
terms  upon  which  he  would  dispose  of  the 
property.  There  was  also  a  pending  suit 
against  Hendeison,  the  lessee,  by  the  own- 


er, to  foreclose  a  chattel  mortgage,  and  th« 
abstract  company  refused  to  certify  a  clear 
title  because  in  the  pleadings  In  that  case 
the  unrecorded  lease  was  referred  ta  While 
it  does  not  dearly  appear  whether  or  not 
Mr.  Firth's  attention  was  called  to  the  spe- 
cific objection  to  the  title  subject  to  the  lease, 
by  his  letters  to  the  bank  dated  May  3  and 
May  8,  1913,  he  declared  that  he  would  not 
complete  the  sale  unless  Mr.  Rose  was  will- 
ing to  take  the  land  with  such  title  as  he 
was  able  to  convey.  That  there  was  objec- 
tion to  the  title  he  did  know;  that  he  had 
failed  to  disclose  the  existence  of  the  lease 
in  his  letter  to  plaintiff's  assignor  was  un- 
doubtedly true;  and  the  court  was  justified 
in  believing  that  he  had  no  Intention  of  clear- 
ing the  title. 

11]  Under  the  foregoing  facts,  the  court 
properly  found  that  plaintiff's  assignor  in 
pursuance  of  its  agreement  did  find  and  pro- 
cure a  buyer  ready,  willing,  and  able  to  pur- 
chase the  property  on  the  terms  and  condi- 
tions fixed  by  the  owner,  and  tliat  therefore 
the  commission  had  been  earned. 

[I]  There  is  no  force  in  appellant's  con- 
tention that  the  commission  was  to  be  paid 
only  upon  tbe  passing  and  recording  of  a 
deed  from  Firth  to  Rose.  Great  stress  is 
laid  by  appellant's  counsel  upon  the  language 
in  the  letter  to  the  land  company,  "I  will 
pay  you  the  regular  commission  of  5%  on  the 
sale  when  the  same  is  consummated."  It  is 
learnedly  argued  that  since  the  word  "con- 
summate" means  "to  bring  to  completion,  to 
finish,  to  perfect,  to  achieve,"  there  could  he 
no  fee  earned  by  the  ag^nt  until  the  bargain 
had  been  executed  beyond  recall  by  both 
parties  to  the  agreement.  It  is  cheerfully 
conceded  that  ordinarily  an  agent  earns  the 
fee  when  he  brings  to  the  seller  a  purchaser 
willing  and  able  to  accept  the  offered  transfer 
upon  the  stipulated  terms,  but  counsel  say 
that  this  is  quite  different  from  the  usual 
contract.  To  this  respondent's  representatives 
reply  that  the  words  "regular  commission" 
impart  a  promise  to  pay  when  the  ordinary 
services  for  which  real  estate  agents  are 
hired  have  been  performed.  There  can  be 
no  doubt  that  contracts  may  be  and  frequent- 
ly are  executed  by  the  terms  of  which  a  real 
estate  agent's  commission  is  made  to  depend 
upon  the  actual  sale  of  the  property  Involved. 
We  think  that  the  contract  before  us,  how- 
ever, fairly  interpreted,  is  not  the  sort  of 
agreement  which  appellant  would  have  us 
find  it  to  be,  but  that  it  is  a  broker's  an  J 
his  client's  usual  arrangement  for  the  iiay- 
ment  of  the  former's  compensation  for  se- 
curing a  desirable  buyer.  It  greatly  resem- 
bles the  writings  considered  by  the  District 
Court  of  Appeal  in  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  App.  304,  107  Pac.  622. 
The  agent's  claim  in  that  case  was  baaed  up- 
on two  written  instruments  executed  by  the 
defendant,  in  one  of  which  the  payment  of 
a  commission  Is  promised  "tn  the  event  this 
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exchange  Is  made"  and  In  a  modifying  docu- 
ment a  definite  sum  of  money  is  specified  as 
the  amount  to  be  paid  "in  the  event  the  trade 
Is  consummated."  No  exdiange  of  proper- 
ties ever  took  place,  yet  the  District  Court 
of  Appeal  held  that  the  agreement  was  the 
usual  one  between  the  intending  seller  of  real 
property  and  his  broker,  such  as  is  describ- 
ed and  analyzed  in  such  cases  as  Phelps  v. 
Prusch,  83  Cal.  627,  23  Pat  1111.  It  was 
justly  decided  that  the  language  of  the 
agent's  authorization  must  be  read  in  the 
light  of  the  evident  purpose  of  employing 
him,  which  was  the  securing  of  a  valid  and 
binding  acceptance  of  his  principal's  offer; 
that  having  done  this  he  had  performed  the 
only  consummation  within  his  power;  and 
that  the  final  consummation'  Involved  in  the 
exchange  of  deeds  was  one  over  which  the 
plaintiff  had  no  control.  In  the  case  at  bar 
the  agent  had  not  only  procured  a  purchas- 
er, but  that  buyer  had  partially  executed  the 
agreement  of  sale  by  meeting  all  of  the  pro- 
jxMols  contained  in  the  instructions  of  the 
Intending  seller  to  the  holder  of  the  docu- 
ments In  escrow.  Clearly  the  fee  had  been 
earned. 

Whether  the  sale  was  prevented  by  the 
failure  of  perfect  title  or  by  the  mere  will 
of  the  vendor  makes  no  difference.  In  ei- 
ther case  the  compensation  bud  been  earned 
by  the  agent.  Smith  v.  Schiele,  93  Cal.  144, 
28  Pac.  857;  Phelan  v.  Gardner,  43  Cal.  306- 
311;  Justy  v.  Erro,  16  CaL  App.  51»-622, 
117  Pac.  676;  NeUson  ▼.  Lee,  60  Cal.  566; 
Stanton  ▼.  Camahan,  16  Cal.  App.  627-628, 
116  Pac.  339. 

No  other  alleged  errors  merit  discussion. 

The  Jndgmmt  and  order  are  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J. 


PALM  V.  PLANADA  mCVELOPMENT 
CORP.    (Sac.  2302.) 

(Supreme  Court  of  California.    Aug.  28,  1917.) 

1.  Appeal  and  Erbor  <S=>1161(2)— Auourt  of 
Judgment— Reduction. 

Id  an  action  on  a  common  count  for  work 
and  labor  performed,  a  judgment  for  plaintiff  for 
920  more  than  was  pleaded  or  proved  must  be 
reduced  by  such  amount  on  appeal. 

2.  STIPtTLATIONS     «=»14(12)— CoNSTBUOnOW. 

In  an  action  on  a  contract,  plaintiff  cfaarK^d 
that  defendant  was  bound  to  furnish  plaintiff 
with  $3,500  worth  of  work,  and  it  only  furnish- 
ed work  amounting  to  $3,106.62  to  plaintiff's 
damage  in  the  sum  of  $383.38.  The  court  found 
that  $493.38  was  the  difference  between  the 
amount  of  work  which  defendant  was  to  furnish 
and  the  value  of  that  which  it  furnished,  and 
that  such  amount  was  stipulated  by  defendant's 
counsel  to  be  the  amount  of  the  difference.  The 
stipulation  was  not  one  to  the  effect  that  defend- 
ant bad  furnished  only  $3,006.62  worth  of  work, 
but  was  simply  a  stipulation  that  plaintiff  "was 
entitled  to  receive"  that  sum  for  work  done. 
Held,  that  the  finding  was  not  warranted. 


3.  Dakaoks  4=b62(8)— Ubkaoh  or  Contkaot— 

Amount— Statdte. 
Under  Civ.  Code,  |  8300,  declaring  that  for 
breach  of  contract  the  measure  of  damages  is 
the  amount  which  will  compensate  for  all  detri- 
ment proximately  caused  thereby,  and  section 
3358,  declaring  that  no  one  can  recover  greater 
damages  for  a  breach  than  be  might  have  gained 
by  the  full  performance,  plaintiff  could  not  re- 
cover $1,000  for  time  lost  while  waiting  for  de- 
fendant to  perform  his  contract  to  furnish  him 
work  amounting  to  $3,500,  on  a  showing  that 
during  that  time  be  was  obliged  to  refuse  other 
offers  for  work  which  would  have  brought  him  a 
profit  of  more  than  $1,000. 

In  Bank.  Appeal  from  Superior  Court, 
Merced  County  ;  E.  N.  Rector,  Judge. 

Action  by  A.  Palm  against  the  Planada  De- 
velopment Corporation.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Modified,  and 
affirmed. 

Flint  &  Jutten  and  H.  S.  Mackay,  Jr.,  all 
of  Los  Angeles,  for  ai^pellant  Farrar  &  Ma- 
hon,  of  Merced,  for  resipondent 

HENSHAW,  J.  PlalntUTs  complaint 
charged  upon  three  causes  of  action.  The 
following  statement  of  them  is  sufficient  for 
the  consideration  here  to  be  had:  Plain- 
tiff had  entered  into  a  written  agreement 
with  defendant's  predecessor,  under  which 
he  was  to  dig  for  it  a  well  a  thousand  feet 
deep,  if  necessary,  to  secure  a  fiow  of  wa- 
ter satisfactory  to  defendant's  predecessor. 
Thereafter  defendant  and  plaintiff  entered 
Into  an  agreement  substituted  for  the  ear- 
lier one,  whereby  it  was  contemplated  that 
plaintiff.  Instead  of  digging  one  well  of  a 
thousand  feet  depth,  "will  undertake  the 
drilling  of  shallow  wells  •  *  •  until  the 
anwunt  of  $3,500  that  would  have  become 
due  and  payable  for  aforesaid  one  thousand 
foot  well  shall  have  been  made  np."  In  his 
first  cause  of  action  plaintiff  alleged  that  he 
had  in  the  matter  of  digging  these  wells  done 
work  for  whldi  be  bad  not  been  wholly  paid. 
Upon  the  trial  of  this  cause  the  codrt  found 
that  there  was  due  to  plaintiff  for  work  tbTM 
actually  perfonned  the  sum  of  $216.62,  and 
this  determination  Is  aoc^>ted  without  ques- 
tion by  appellant. 

[1]  The  second  cause  of  action  was  in 
effect  a  common  count  for  $78.99  for  work 
and  labor  performed  by  plaintiff  in  repair^ 
ing  a  pump  for  defendant.  This  cause  was 
somewhat  inartlfldally  stated.  However, 
suffldent  was  alleged  to  pass  general  demur- 
rer. Trial  was  had  upon  it,  and  the  court 
found  thereon.  But  in  so  finding  It  gave  a 
Judgment  for  $20  more  than  was  pleaded 
or  proved.  Tbs  Jndgment  roost  be  reduced 
by  thla  amount. 

[2]  The  thirt}  cause  of  action  oharged  In 
effect  that  defendant  was  bound,  under  Its 
contract,  to  furnish  plaintiff  with  $3,500 
worth  of  work,  but  that  In  fact  "plaintiff 
was  only  furnished  by  defendant  sufficient 
work  to  aggregate  to  him  the  sum  of 
$3,106.62."    It  is  further  alleged  that  by  rea- 
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son  of  this  refusal  plalntlfl  snCFered  damage: 
First,  In  the  sum  of  $393.38 ;  and,  second,  "in 
the  further  sum  of  $1,000  for  time  lost  by 
Idalntlft  while  waiting  for  defendant  to  fur- 
nish to  plalntitr  work  sufficient  to  enable 
him,  the  said  plaintiff,  to  perform  the  con- 
dltioDB  of  said  contract  by  plaintiff  there- 
under to  be  performed."  The  court  found 
that  $493.38  was  the  difference  between 
$3,500,  the  amount  In  value  of  the  work 
which  defendant  was  to  furnish  plaintiff,  and 
the  value  of  the  amount  of  work  which  de- 
fendant actually  did  permit  plaintiff  to  per- 
form, and  the  findings  declare  that  this 
amount  "was  stipulated  by  counsel  for  de- 
fendant in  open  court  to  be  the  exact  amount 
of  said  difference."  It  will  be  remembered 
that  the  complaint  Itself  charged  this  differ- 
ence as  beljDg  $393.38.  The  stipnlatlon  to 
which  the  court  thus  makes  reference  does 
not  bear  out  the  court's  statement  of  its  pur- 
port and  effect.  It  was  not  a  stipulation  that 
defendant  had  Mrnished  only  $3,006.62 
worth  of  work,  but  It  was  simply  a  stipula- 
tion that  "the  plaintiff  was  entitled  to  re- 
ceive the  sum  of  $3,006.62  for  his  work  In 
digging  or  drilling  three  wells."  This  stipu- 
lation was  made  In  reference  to  the  trial  of 
the  first  cause  of  action,  and  it  is  a  stipu- 
lation only  as  to  the  amount  which  the  plain- 
tiff "was  entitled  to  receive,"  and  not  at  all 
as  to  the  amount  of  value  of  the  work  which 
defendant  had  furnished.  For  aught  tliat 
appears  to  the  contrary,  the  amount  which 
the  plaintiff  was  ^ititled  to  receive  might 
have  been  materially  reduced  by  set-offs  ad- 
justed between  the  parties  during  the  prog- 
ress of  the  work.  Clearly  defendant  Is  not 
bound  by  this  stipulation  in  the  trial  of  the 
third  cause  of  action,  and  the  only  evidence 
upon  the  matter  is  that  supporting  plain- 
tiff's pleading  to  the  effect  that  that  amount 
was  $393.38.  The  court  allowed  four-fifths 
of  the  dmount,  or  80  per  cent  of  it,  pre- 
sumably as  profits  which  would  have  accrued 
to  plaintiff  if  the  work  had  been  gfiven  him 
to  do.  Acc^tlng  this  basis  tor  an  estimate 
of  the  profits,  plaintiff  clearly  was  entitled 
to  but  80  per  cent,  of  $383.38,  or  $314.68. 
The  award  of  $394.70  as  loss  of  profits  should 
therefore  be  reduced  to  $314.68. 

[3]  There  is  no  basis  whatsoever  for  the 
added  award  of  $1,000  damages  "for  time 
and  work  lost  by  plaintiff  •while  waiting  for 
defendant  to  furnish  to  plaintiff  work  suffi- 
cient to  enable  plaintiff  to  perform  the  con- 
ditions of  his  contract,"  and  it  is  inccmpre- 
hensible  how  the  court,  In  view  of  the  plain 
language  of  our  Code,  should  have  granted 
It.  The  evidence  of  plaintiff  was  that  It 
would  have  taken  him  three  months,  or  In 
other  words  that  he  would  have  had  three 
months'  additional  work.  If  defendant  had 
given  him  added  work  to  measure  up  In  value 
to  the  $3,500;  that  he  waited  around  for 
three  weeks,  after  finishing  the  last  well. 


expecting  to  receive  Qda  new  employment; 
that  during  this  time  he  was  obliged  to  re- 
fuse offers  to  dig  wells  elsewhere;,  specifical- 
ly to  dig  four  wells  of  about  300  feet  depth, 
upon  each  of  which  he  would  have  made 
$800  or  $000,  and  to  dig  another  well  of 
greater  depth,  for  whldi  he  was  to  receive 
80  acres  of  land.  He  further  testified  that 
his  actual  damages  were  vastly  heater  than 
$1,000,  as  plainly  they  would  have  been  (if 
in  point  of  law  they  were  damages  at  all), 
since  each  of  the  four  wells  would  have 
brought  talm  as  profit  $800  or  $900.  llani- 
festly  If  such  evidence  Is  admlsslUe  to 
swell  the  damages  for  a  bretudi  of  contract, 
he  could  have  Impoverished,  and  indeed 
bankrupted,  the  defendant  b^  merely  in- 
creasing the  showine  of  the  working  cm- 
tracts  which  he  could  have  taken.  Our  law, 
however,  contemplates  no  sudi  measure  of 
damage,  and,  indeed,  distinctly  forbids  It 
The  Civil  Code  (section  3300)  declares  that 
for  the  breach  of  an  obligation  arising  on 
contract  the  measure  of  damages  is  Uie 
amount  which  will  compensate  the  party 
aggrieved  for  all  detrim»it  proximately 
caused  thereby ;  and  that  there  may  be  no 
manner  of  doubt  as  to  the  interpretation  to 
be  put  upon  this  language,  section  3358  of  the 
same  Code  further  declares  that: 

"Notwithatanding  the  provisions  of  this  chap- 
ter, no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  an  obligation  than  be 
could  have  gained  by  the  full  performance  there- 
of on  both  sides." 

The  exceptions  to  this  general  mie  have 
no  aM>llcatlon  to  a  contract  sudi  as  this. 

It  follows  herefrom  that  from  the  Judg- 
ment glyea,  the  award  of  $1,000  damages 
must  be  stricken  oat  The  award  of  $493.38 
must  be  reduced  to  $314.68.  The  award  of 
$88.99  must  be  reduced  to  $78.99.  So  modi- 
fled  and  reduced,  the  Judgment  will  stand 
affirmed,  and  defendant  will  recover  its  costs 
on  this  appeaL 

We  concur:  ANGELLOTTI,  O.  J.;  MEI^ 
VIN,  J. ;  LOHIGAN,  J. ;  SHAW,  J. ;  SLOSS,  J. 


PEOPLE  V,  FRYER.     (Cr.  2061.) 

(Supreme  Court  of  California.    Aug.  28.  1917. 
Rehearing  Denied  Sept  27,  1917.) 

1.  OanaNAi.  Law  4=>42  —  ImrDNmr  —  Seij*- 
Incrimination — Statute. 

Under  Pen.  Code,  §  1324,  providing  for  im- 
munity to  a  witness  whose  testimony  may  in- 
criminate himself  where  defendant,  charged 
with  murder,  had  been  called  as  a  witness  on 
preliminary  examination  of  another,  and  had 
been  sworn  and  testified,  incriminating  himself, 
without  a  word  of  instruction  as  to  his  rights, 
the  statute  not  having  been  read  to  him,  de- 
fendant was  thereafter  immune  from  prosecu- 
tion. 

2.  Statutes    ®=>118(1)— Titu:— Scfficienct. 

The  tiUe  of  Pen.  Code,  {  1324,  "An  act  to 
add  a  new  section  to  the  Penal  Code,  to  be  num- 
bered section  1324,  relating  to  testimony  of  wit- 
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nen  refosing  to  answer  on  the  ground  that  sach 
answer  vill  incriminate  himself"  (St.  1911,  p. 
485),  is  sufficient,  though  it  does  not  contain  any- 
thing about  -the  granting  of  immunity  or  any- 
thing atxjut  when  the  state  will  refuse  to  prose- 
cute a  person  charged  with  crime. 

Angelotti,  O.  3.,  and  lawlor  and  Lorigan,  JJ., 
dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Trinity  County;  James  W.  Bartlett,  Judge. 

Loren  A.  Fryer  was  convicted  of  murder, 
and  from  the  Judgment  and  an  order  deny- 
ing his  motion  for  new  trial,  he  api>eals. 
Judgment  and  order  reversed. 

PER  CURIAM.  Due  to  a  division  of  opin- 
ion of  the  justices  of  the  Third  appellate 
district,  this  appeal  was  transferred  to  this 
court  for  decision.  With  the  records  of  the 
case  came  the  following  opinion  of  Chlpman, 
Presiding  Justice,  which  is  adopted  as  the 
opinion  of  this  court  and  for  the  reasons 
therein  given  the  Judgment,  and  order  ap- 
pealed ttom  are  reversed: 

"Defendant  was  convicted  of  the  murder  in 
the  first  degree  of  one  Lem  Sing,  and  was  sen- 
tenced to  life  imprisonment  His  appeals  from 
the  judgment  and  from  the  order  denying  his 
motion  for  a  new  triaL 

"The  deceased  was  a  Chinaman  engaged  in 

?lacer  mining  near  the  town  of  Weavervillc, 
'rinity  county.  The  evidence  showed  that  de- 
ceased was  wantonly  murdered  by  defendant  for 
the  purposes  of  robbery.  It  is  not  contended 
that  the  evidence  was  insufficient  to  justify  the 
verdict 

"It  appears  that  one  Ray  Glenn  was  com- 
plained against  for  the  murder  of  this  same  per- 
son^ Lem  Sing,  and  that  at  his  preliminary  ex- 
amination this  defendant  was  called  as  a  wit- 
ness, sworn,  and  examined,  and  he  then  and 
there  testified  to  facts,  in  response  to  questions 
propounded  by  the  district  attorney,  which  in- 
criminated himself;  tliat  previous  to  his  tes- 
tifying, he  was  not  instructed  as  to  his  consti- 
tutional rights  in  any  manner,  nor  was  section 
1324  of  the  Penal  Code  read  to  him  by  any  per- 
son. 

"The  trial  of  the  cause  was  set  for  March  20, 
1016,  and  on  that  day  before  the  examination 
and  impanelment  of  the  jury,  defendant's  coun- 
sel moved  to  dismiss  the  information  on  the 
grounds  that  at  the  preliminary  examination 
of  said  Ray  Glenn,  this  defendant  was  called 
as  a  witness  and  was  compelled  to  and  did  give 
incriminating  evidence  against  himself,  and  that 
the  provisions  of  section  1324  of  the  Penal  Code 
were  not  complied  with,  the  same  being  a  re- 
newal of  the  motion  previously  made  on  Feb- 
ruary 14,  1916,  at  the  arraignment  of  defend- 
ant. After  the  verdict,  defendant  moved  in  ar^ 
rest  of  judgment  on  the  ground  that  the' court 
had  no  jurisdiction  of  the  offense  charged ;  al- 
so moved  for  a  new  trial  on  all  the  grounds 
above  stated.     The  motions  were  denied. 

"At  the  hearing  of  defendant's  motion  made 
at  the  commencement  of  the  trial,  defendant 
testified  that  he  was  16  years  old;  that  before 
being  called  as  a  witness  at  the  preliminary 
examination  of  Ray  Olenn.  he  had  several  con- 
versations with  the  district  attorney  and  also 
just  b^ore  he  was  called  to  testify, 

"  'Q.  IMd  he,  at  any  of  these  conversations, 
or  at  that  conversation,  state  to  you  anything 
in  regard  to  your  rights  as  a -witness  in  this 
matter?  A.  No,  sir.  Q.  Did  he  give  you  any 
instructions  or  advice  in  reference  to  your  tes- 
tifying in  that  case?  A.  Well,  he  gave  me  a 
little  advice — what  I  would  call  advice. 

"  "Mr.  Tbreshie:   Q.  Previous  to  your  testify- 


ing and  at  the  last  consultation  yon  had  with 
the  district  attomev,  what  did  you  say  in  ref- 
erence to  that,  if  anything?  A.  I  told  him  1 
wouldn't  appear  against  Ray.  Q.  What  did  ho 
say?  A.  He  told  me  I  didn't  know  what  that 
meant  Q.  What  'appear'  meant?  A.  Tes,  sir. 
Q.  What  did  you  say?  A.  I  told  Mm  I  did.  Q. 
Did  he  at  that  time  instruct  you  in  any  manner 
as  to  your  rights  under  the  law,  as  a  witness? 
A.  No,  sir.  Q.  At  the  preliminary  hearing  of 
Ray  Glenn  who  called  you  as  a  witness — ^who 
came  after  you?  A.  Mr.  Bigelow  (the  sheriff). 
Q.  What  did  he  do?  A.  He  came  down  there 
and  unlocked  the  door  and  brought  me  up.  Q. 
Did  he  say  to  you  what  vou  were  wanted  for? 
A.  No,  sir.  •  *  •  Q.  When  you  were  in  the 
courtroom,  I  will  ask  you  whether  or  not  you 
were  called  as  a  witness  and  placed  upon  the 
witness  stand?  A.  I  was.  Q.  At  that  time  did 
you  receive  any  instructions  from  the  district 
attorney,  the  magistrate  holdint;  the  hearing,  or 
anybody  in  regard  to  your  rights?  A.  No,  sir. 
Q.  Did  you  or  did  you  not  then  testify  in  the 
case?    A.  I  did.' 

"The  evidence  taken  at  the  Glenn  preliminary 
was  introduced.  The  testimony  there  given  by 
defendant  ITryer  was  that  he  personally  killed 
the  deceased  in  pursuance  of  a  scheme  concocted 
by  him  and  Glenn  to  rob  the  mine  of  deceased 
and  other  mines.  After  the  people  had  rested. 
Sheriff  Bigelow  was  recalled  by  Glenn's  attor- 
ney. He  had  previously  testified  that  Fryer  had 
made  a  statement  to  him  that  Glenn  had  pro- 
posed to  Fryer  to  rob  certain  mines,  including 
deceased's  mine.  On  his  recall,  Bigelow  tes- 
tified that  'he  had  conversation  with  him  (Fryer) 
a  good  many  times,'  that  he  had  a  conversation 
with  him  shortly  before  Glenn's  preliminary 
examination  :  'Q.  What  was  that  conversation? 
A.  Well,  I  was  out  working  on  the  books;  and 
I  let  him  out  for  exercise,  and  he  rapped  on  the 
window  and  called  me  to  the  door  and  said  he 
had  decided  to  tell  the  truth,  and  I  said  "All 
right,"  and  he  said  "Mr.  Glenn  was  not  over 
when  this  robbery  or  murder,"  I  forget  which 
way  he  worded  it — "was  committed ;  I  did  it  my- 
self." Q.  Did  he  say  anything  in  connection 
at  that  as  to  whether  or  not  Mr.  Glenn  was 
connected  with  it  in  an^  way?  A.  He  said  he 
went  over  to  the  mine  in  the  morning,  and  the 
Chinaman  ordered  him  out  of  the  mine,  and  I 
asked  him  why  the  Chinaman  ordered  him  out 
of  the  mine,  and  he  said  he  didn't  know.  I 
was  sitting  down,  and  he  said,  "He  made  a 
mA  at  me  and  hit  me  with  the  flat  part  of  the 
shovel,  and  my  head  has  been  sore  ever  since," 
and  he  knocked  him  out  for  a  while  and  when 
he  came  to,  he  said :  "I  will  just  come  back 
and  get  you,  you  Chinese  son  of  a  bitch."  '  Wit- 
ness further  testified :  The  bov  told  me  in 
the  morning,  and  then  again  he  told  me  dilferent 
He  contradicted  his  story  a?ain  in  the  after- 
noon.' I/ater,  as  we  have  seen,  BYyer  testified 
at  the  Glenn  preliminary  implicating  Glenn. 
Among  other  stories  told  by  him  was  one— that  a 
number  of  Chinamen,  'had  hired  him  to  kill 
I«m  Sing.'  This  was  substantially  all  the  evi- 
dence taken  at  the  Glenn  preliminary.  There 
was  then  introduced  in  support  of  the  motion 
the  evidence  taken  at  Fryer's  preliminory  ex- 
amination, Mr.  Threshie  appearing  for  defend- 
ant. Defendant  did  not  testify  at  his  prelimi- 
nary hearing.  The  testimony  consisted  in  part 
of  statements  made  by  defendant  to  the  districi 
attorney,  the  sheriff,  and  his  deputy,  in  which 
he  narrated  with  particularity  his"  movements 
on  the  day  of  the  murder  and  when  and  how  and 
why  he  killed  the  decensed. 

"It  appeared  that  defendant  was  taken  into 
custody  about  9  o'clock  on  the  morning  of  No- 
vember 12th,  three  days  after  the  killing.  Some 
facts  had  previously  been  eUcited  pointing  to- 
wards defendant  as  having  some  knowledge  of 
or  connection  with  the  crime.  On  this  morning, 
after  having  made  some  statement  to  the  district 
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.att(»'iie7  and  sheriff  concerning  his  movements 
on  November  9th,  stating,  among  other  things, 
that  he  had  been  out  hunting  on  that  morning 
and  was  in  the  neighborhood  of  the  Lem  Sing 
mine,  he  consented  to  go  with  the  officers  and 
show  them  the  route  he  traveled.  This  he  did, 
and  it  corresponded  to  a  particular  point  where 
he  crossed  a  gulch,  with  the  tracks  which  the 
officers  had  followed  by  back-traAing  from  the 
point  near  where  the  body  of  Lem  Sing  was 
found.  At  this  point  of  divergence  there  were 
no  tracks  found  leading  in  the  direction  which 
defendant  said  he  had.  taken,  but  the  trail  from 
that  point  led  to  the  place  from  which  he  shot 
deceased.  There  was  evidence  that  the  tracks 
made  in  the  snow  corresponded  with  the  tracks 
made  by  the  shoes  defendant  was  wearing  as  was 
shown  by  apniying  them  to  the  tracks  with  de- 
fendant's consent.  The  district  attorney  learned 
before  the  information  was  filed  that  defendant 
was  seen  by  a  schoolgirl  on  November  fith  go- 
ing towards  the  L/em  Sing  mine  with  a  gun. 

"The  complaint  in  the  justice's  court  against 
Fryer  was  filed  on  November  20,  1915,  and  his 
preliminary  examination  did  not  take  place 
until  January  18,  1916.  The  complaint  against 
Glenn  was  filed  November  22d,  and  his  prelim- 
inary examination  was  held  on  December  6. 
191S.  The  information  against  EVyer  was  filed 
February  T,  1916. 

"From  the  foregoing  it  will  appear  that  de- 
fendant, while  in  jail  upon  the  charge  of  mur- 
der and  in  the  custody  of  the  sheriff,  was  taken 
before  the  magistrate  without  counsel  to  tes- 
tify in  a  case  wherein  Ray  Glenn  was  charged 
hy  a  complaint  duly  filed  with  having  mur- 
dered this  same  Lem  Sing.  There  was  then  on 
Ale  in  the  justice's  court  a  complaint  against 
Fryer  for  the  same  crime.  But  the  information 
tigainst  Fryer  was  not  filed  until  the  following 
February.  It  does  not  appear  when  an  inform 
mation  was  filed  against  Glenn. 

"The  principal,  indeed  the  only,  witness  whose 
testimony  in  any  way  imnlicated  Glenn  was 
the  defendant  Fryer.  There  can  be  no  doubt 
hut  that  Glenn  was  held  to  answer  upon  the  tes- 
timony of  Fryer.  And  the  question  is  fairly 
presented  whether,  under  the  provisions  of  sec- 
tion 1324  of  the  Penal  Code,  the  motion  should 
have  been  granted.  That  the  exact  situation 
of  Fryer  at  the  time  he  was  called  to  testif.v 
may  be  known,  we  quote  from  the  record  of 
the  Glenn  pr^minary  examination: 

"  'Court :  Are  you  ready  to  proceed,  gentle- 
men? 

'"Mr.  Reid:  Yes,  sir.  We  ask  that  Mr. 
Woodbury  be  appointed  as  reporter  in  this  case. 

"  'Mr.  Given:  No  objection  at  all  your  honor. 
(Mr.  Woodbury  was  sworn.) 

"  'Mr.  Reid :  The  court  will  inform  the  de- 
fendant (Glenn)  as  to  his  rights  as  to  counsel 
and  so  forth. 

"  'Mr.  Given :  That  has  already  been  done. 
There  is  no  use  taking  up  time  doing  it  any 
further.     I  represent  the  defendant. 

'"Mr.  Reid:   CaU  Ix)ren  Fryer. 

"  'Court :  Xou  do  solemnly  swear  the  testimony 
you  will  give  in  the  case  now  pending  before 
this  court,  wherein  the  people  of  the  state  of 
California  is  plaintiff  and  Ray  Glenn  is  de- 
fendant, shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  God. 

"  'liOren  Allen  Fryer ;   Yes,  sir. 

"'Mr.  Reid:  What  is  your  name?  A.  Loren 
Allen  Fryer.  Q.  How  old  are  you?  A.  I  will 
be  16  on  the  2lBt  of  December.' 

"The  witness,  in  response  to  anestions,  then 
narrated  the  story  of  his  crime  in  response  to 
nnestions  put  by  the  district  attorney,  and 
Glenn's  connection  with  it.  We  have  in  an 
earlier  part  of  this  opinion  quoted  from  the  tes- 
timony of  defendant  given  at  the  hearing  of  the 
motion  which  is  undisputed.  He  there  8tate.i 
that  he  had  a  conversation  with  the  district  at- 
torney the  morning  of  title  preliminary  hearing 


of  Glenn  or  the  evening  before,  and  that  nei- 
ther then  nor  when  he  was  .called  before  the 
magistrate  was  he  given  any  advice  or  instruC' 
tions  as  to  his  rights  as  a  witness  or  with  ref- 
erence to  his  testifying.  As  having  some  pos- 
sible bearing  upon  the  question,  it  may  be  stated 
further  that  on  November  13,  1915,  Fryer  made 
a  statement  in  the  district  attorney's  office  in 
the  presence  of  the  district  attorney,  W.  R. 
Bigelow  (sheriff),  Harvey  Bigelow,  Loren  Alien 
Fryer,  and  Frank  I.  Woodbury  (stenographer). 
This  statement  was  introduced  at  the  Fryer 
preliminary,  but  wag  objected  to  by  defendant's 
counsel  on  the  ground  that  no  proper  foundation 
was  laid  for  it.  In  this  statement  or  confession. 
Fryer  narrated  the  circumstances  of  the  killing ; 
claimed  that  he  was  hired  to  do  it  by  some 
Chinamen,  but  did  not  in  any  way  implicate 
them. 

"We  made  an  effort  to  ascertain  the  scope  of 
section  1324,  Penal  Code,  in  People  v.  Knowles, 
27  Cal.  App.  498,  155  Pac.  137.  In  that  case, 
Knowles  was  one  of  a  number  of  persons  being 
investigated'  on  the  charge  of  offering  a  bribe 
to  an  officer  which  was  alleged  to  have  been  re- 
ceived by  that  officer  in  connection  with  the 
granting  of  a  certain  liquor  license.  He  was 
called  before  the  grand  jury  and  sworn  and  ex- 
amined. Before  testifying,  he  was  told  by  the 
district  attorney  the  purpose  of  the  investiga- 
tion and  that  he,  Knowles,  was  one  of  the  par- 
ties being  investigated.  Ho  was  cautioned  in 
certain  particulars,  but,  as  we  held,  not  in  con- 
formity with  the  provisions  of  section  1324, 
and  this  section  was  not  read  to  him.  After 
being  thus  cautioned  he  was  asked  if  he  cared 
to  make  any  statement  to  the  grand  jury  in 
reference  to  the  matter,  and  answered:  'I  do.' 
It  was  conceded  that  Knowles'  testimony  did, 
in  fact,  incriminate  himself  as  well  as  the  oth- 
ers charged  in  the  indictment,  and  was  the  testi- 
mony on  which,  in  part,  the  indictment  was 
found. 

"The  construction  given  the  section  in  the 
Knowles'  Case  seemed  to  us  the  correct  one,  and 
the  writer  of  this  opinion  still  adheres  to  it, 
although,  if  adopted  as  the  law  in  the  present 
case,  it  will  lead  to  the  freedom  of  a  confessed 
murderer.  The  responsibilitv  for  such  a  regret- 
table result  lies  not  necessarily  with  the  statute, 
but  in  the  failure  to  follow  its  mandates  in  con- 
ducting the  proceedings  against  these  two  men. 
The  purpose  of  the  act  is  to  compel  a  confed- 
erate in  the  commission  of  crime  to  testify 
against  his  co-confederates,  which  could  not  be 
done  under  the  law  as  it  stood  prior  to  the 
enactment  of  this  section.  But  to  make  this 
possible  without  violating  the  Constitution,  the 
act  extended  complete  immunity  to  the  witness 
as  a  reward  for  his  service  to  the  state.  In 
putting  the  section  into  practice  it  rests  with 
the  district  attorney  to  decide  which  one  of  the 
confederates,  if  either,  is  to  bo  made  a  witness, 
and  having  so  decided  and  so  acted,  wisely  or 
unwisely,  ne  cannot  deprive  this  witness  of  the 
fruits  of  such  decision. 

"Beyond  question,  the  testimony  given  by  de- 
fendant was  against  another  person  who,  with 
the  defendant,  was  charged  with  the  same  of- 
fense and  was  given  in  a  'trial,  proceeding,  or 
lawful  investigation  or  judicial  proceeding.* 
We  are  also  satisfied  that  the  testimony  was 
not  given  'voluntarily.'  It  is  true  that  defend- 
ant failed  'to  ask  to  be  excused  from  testifying,' 
and  neither  did  he  'demand  that  he  be  excused 
from  testifying.'  Notwithstanding  this  fact, 
however,  the  section  provides  that  'any  person 
shall  bo  deemed  to  have  asked  to  be  excused 
from  testifying  •  •  •  unless,  before  any  testi- 
mony is  given  *  *  •  the  judge,  foreman  or 
other  person  presiding  at  such  trial,  hearing, 
proceeding,  or  investigation,  shall  distinctly 
read  this  section  of  this  Code  to  sndi  witness.' 
If  this  provision  is  to  be  given  any  force,  it 
must  mean  that  whether  or  not  the  witness  'de- 
mands that  he  be  excused'  or  'asks  to  iM  excused 
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from  teatifyiiJg,'  the  statnte  has  made  the  de- 
mand or  request  for  him  in  providing  that  he 
'shell  be  deemed  to  hare  asked  to  be  excased 
from  testifying  •  •  •  unless  before  any 
testimony  is  pven  •  •  •  by  such  witness, 
the  judge  •  •  •  shall  distlncBy  read  this 
section  of  this  Code  to  such  witness.' 

[II  "The  section  provides  that  tho  ■witness 
shall  not  be  exempt  from  'indictment,  present* 
ment  by  informanon,  prosecution  or  punish- 
ment for  the  offense  with  reference  to  which  he 
may  have  testified  as  aforesaid,  •  •  •  where 
wich  person  so  testifying  •  *  •  does  so  vol- 
untarily.' The  section  also  provides  that  he 
shall  not  be  exempt  'when  such  person  so  testi- 
fying or  so  producing  evidence  fails  to  ask  to 
bo  excused  from  testifjring  or  so  producing  evi- 
dence.' But  if,  as  the  statute  says,  such  person 
is  deemed  to  have  asked  to  be  excused  from  tes- 
tifying' unices  tho  section  is  read  to  him  before 
testifying,  his  silence  or  failure  to  ask  to  be  ex- 
cused cannot  be  taken  as  brining  him  within 
the  class  of  persons  who  testify  'voluntarily.' 
The  section  is  a  long  one,  and  is  set  out  fully 
in  the  Knowles  Case.  In  that  case  there  was 
some  attempt  made  to  inform  the  witness  of  his 
rights.  In  the  present  case  the  witness,  a  mere 
boy,  was  taken  from  his  cell  in  the  jail  and  call- 
ed to  the  witness  stand,  was  sworn,  and  testified 
without  a  word  of  instruction  as  to  his  rights 
and  the  section  was  not  read  to  him.  We  are 
unable  to  distingnish  this  case  from  the  Knowles' 
Case  and  must  hold,  as  there,  that  defend- 
ant earned  his  right  to  immunity,  and  his  mo- 
tion should  have  been  granted. 

"The  Attorney  General  urges  the  application 
of  section  4)^,  art.  6,  of  the  Constitution,  claim- 
ing diat  as  defendant's  testimony  at  the  Glenn 
preliminary  was  not  used  at  defendant's  trial 
'there  is  nothing  upon  which  to  presume  preju- 
dicial error"  and  that  'under  the  present  prac- 
tice, the  duty  is  cast  upon  defendant  of  clearly 
showing  injury  to  the  extent  of  resulting  in  a 
miscarriage  of  justice.'  The  argument  pro- 
ceeds upon  tho  assumption  that  defendant  was 
undonbtedly  shown  to  be  guilty,  and  hmce 
there  could  not  possibly  have  been  a  miscarriage 
of  justice  in  bringing  him  to  trial.  But  section 
1824  is  based  on  the  assumption  of  the  guilt 
of  the  person  compelled  to  testify,  and  its  pur- 
pose is  to  bring  others  to  the  bar  of-  justice  by 
granting  immunity  to  one  of  the  confederates. 
The  promise  made  to  him  is  that  he  shall  not 
be  put  to  trial  at  all.  As  was  said  in  State  v. 
Nowell.  58  N.  H.  314:  'His  legal  immunity 
from  prosecution  was  equivalent  to  his  legal  in- 
nocence of  the  crime  disclosed  by  his  testimony.' 
To  hold  that  section  4^  applies  would  render 
the  statute  inoperative  for  no  one  could  be  ex- 
pected to  incnminato  himself  if  he  knew  he 
was  liable  to  be  tried  for  the  crime  be  confess- 
es, and  that  the  statutory  promise  was  but  a 
scrap  of  paper  of  no  binding  force  upon  the 
state. 

"The  Attorney  General  attacks  the  section  as 
in  violation  of  several  articles  and  sections  of 
the  Constitution,  and  among  other  grounds  that 
the  title  to  the  act  is  fatally  deficient.  We  are 
i>pt  inclined  to  enter  upon  an  extended  discus- 
•lun  of  this  point.  The  general  objection  to  this 
kind  of  legislation  as  unconstitutional  has  been 
before  the  court  quite  frequently,  and  has,  as  we 
helievc,  been  sustained  by  the  weight  of  auUior- 
ity.  We  content  ourselves  with  the  following 
eitations:  Bx  parte  Clarke,  103  Cal.  352,  37 
Pac.  230;  Ex  parte  Cohen,  104  Cal.  524,  38 
Pac.  364,  26  L.  R.  A.  423,  43  Am.  St  Rep. 
127:  Oounselman  v.  Hitchcock,  142  V.  S.  547, 
12  Sup.  Ct.  19,'),  36  L.  Ed.  1110;  In  re  Buskett, 
106  Mo.  602,  17  S.  W.  753,  14  I*  B.  A.  407, 
27  Am.  St.  Hep.  378,  and  note;  State  v. 
Nowell.  58  N.  H.  314. 

[2]  "The  title  of  the  act  is  as  follows:  'An  act 
to  add  a  new  section  to  the  Penal  Code,  to  be 
numbered  section  1324,  relating  to  testimony  of 
witness  refusing  to  answec  on  the  ground  that 

167P.-26 


such  answers  wiH.  incriminate  himself.'  It  is 
said  that  the  title  does  not  contain  a  word 
about  the  granting  of  immunity  to  a  witness  not 
anything  about  when  the  state  'will  refuse  to 
'prosecute  a  person  charged  with  crime'  and 
fails  to  support  the  second  and  third  subdivi- 
sions of  the  section.  Without  going  into  the 
matter  in  detail,  it  seems  to  us  that  the  question 
of  immunity  to  a  witness  whose  testimony  may 
incriminate  himself  would  naturally  arise  ana 
become  a  part  of  an  act  dealing  with  the  sub- 
ject mentioned  in  the  title,  and  eo  also  the 
other  provisions  found  in  the  act  which  seem  to 
us  to  be  germane  to  the  title.  'It  was  never 
expected  that  the  title  to  an  act  shonld  be  an 
index  to  all  of  its  provisions,  and  so  long  as  the 
provisions  themselves  are  cognate,  attingent, 
and  f^rmane  to  the  subject-matter  of  the  title, 
no  violence  is  done  to  the  Constitution'  (Mr. 
Justice  Hensbaw,  in  Ex  parte  Hallawell,  155 
Cal.  112,  99  Pac.  400),  and  the  court  deemed 
it  proper  to  say  'that  the  constitutional  provi- 
sion invoked  was  not  designated  as  a  loophole 
of  escape  from,  or  a  means  for  the  destruction 
of  legitimate  legislation.'  See  E>x  parte  Liddcll, 
93  Cal.  633,  29  Pac.  261;  note  to  TreadweU's 
Annotated  Constitntion,  page  243,  under  article 
4,  I  24,  of  the  Constitution. 

"We  do  not  think  the  court  would  be  war- 
ranted in  forcing  a  construction  of  the  statute 
which  would  justify  the  ruling  of  the  court  in 
order  to  prevent  what  otherwise  would  lead  to  a 
miscarriage  of  justice,  for  the  cases  all  hold  that 
this  dass  of  legislation  is  to  be  liberally  con- 
strued." 

The  Judgment  and  order  are  reversed. 

ANGTELLOTTI,  O.  J.  (dissenting).  I  dis- 
sent. I  agree  with  Mr.  Justice  Hart  of  the 
District  Court  of  Appeal  as  to  the  construc- 
tion that  should  be  given  to  section  1324, 
Penal  Code,  and  concur  generally  in  the  opin- 
ion written  by  him  and  concurred  in  by  Mr. 
Justice  Burnett.    That  opinion  is  as  follows: 

"I  am  not  prepared  to  agree  with  the  conclu- 
sion of  the  Presiding  Justice  as  to  the  con- 
struction of  section  1324  of  the  Penal  Code.  It 
is  readily  to  be  conceded  that  the  language  of 
that  section  as  a  whole  is  singularly  ambiguous, 
and  the  real  intent  of  the  statute  correspond- 
ingly obscure.  Indeed,  the  several  provisions 
of  the  section  appear  to  be  inconsistent  with 
themselves;    and  for  this  very  reason  the  lan- 

foage  of  the  section  riionld  not  be  too  literally 
oUowed,  but  given  a  construction  which,  it 
soems  to  me,  will  discover  what  may  well  be 
said  to  be  the  true  intent  of  the  statute — a  con- 
sideration not  wholly  without  support  from  the 
language  of  the  section  and  under  which  its 
primary  and  important  purpose  may  as  well  be 
effectuated  as  by  the  construction  given  it  by 
my  Associate,  and  at  the  same  time  afford  less 
reason  for  apprehending  from  ito  practical  ap- 
plication serious  consequences  to  the  public  and 
society.  So  much  of  the  section  as  is  necessary 
for  my  purposes  here  reads  as  follows: 

"  'No  •  *  *  person  shall  be  exempt  from 
Indictment,  presentment-  by  information,  prose- 
cution or  punishment  for  the  offense  with  ref- 
erence to  which  he  may  have  testified  as  afore- 
said, or  for  or  on  account  of  any  transaction, 
matter  or  thing  concerning  which  he  may  have 
testified  as  aforesaid,  or  produced  evidence,  doc- 
umentary or  otherwise,  where  such  person  s« 
testitying  or  so  producing  evidence,  documentary 
or  otherwise,  does  so  voluntarily,  or  when  such 
person  so  testifying  or  bo  *  •  •  fails  to 
ask  to  be  excused  from  testifying  or  so  producing 
evidence,  on  the  ground  that  his  testimony  or 
such  evidence,  documentary  or  otherwise,  may 
incriminate  himself;  but  in  all  such  cases,  tho 
testimony  or  evidence,  documentary  or  other- 
wise^ so  given  may  be  used  in  any  criminal 
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prosecution  or  proceeding  against  the  person  so 
testifying  or  producing  such  evidence,  documen- 
tary or  otherwise. 

"  'Any  person  shall  be  deemed  to  have  asked 
to  be  excused  from  testifying  or  producing  evi- 
dence, documentary  or  otherwise,  under  this 
section,  unless  before  any  testimony  is  given 
or  evidence,  documentary  or  otherwise,  is  pro- 
duced by  such  a  witness,  the  judge,  foreman  or 
other  person  presiding  at  such  trial,  hearing, 
proceeding  or  investigation,  shall  distinctly  read 
this  section  of  this  code  to  such  witness,  and  the 
form  of  the  objection  by  the  witness  shall  bo 
immaterial,  if  be  in  substance  makes  objection 
that  his  testimony  or  the  production  of  such 
evidence,  documentary  or  otherwise,  may  in- 
criminate himself,  and  he  shall  not  be  obliged 
to  object  to  each  question,  but  one  objection 
shall  be  sufficient  to  protect  such  witness  from 
prosecution  for  any  offense  concerning  which 
he  may  testify,  or  for  or  on  account  of  any 
transaction,  matter  or  thin^  concerning  which 
ho  may  testify  or  produce  evidence,  documentary 
or  otherwise,  upon  such  trial,  hearing,  proceed- 
ing or  investigation.' 

"A  careful  examination  of  the  section  will,  I 
think,  show  that  there  are  three  propositions 
contained  therein  which  cannot  bo  disputed,  to 
wit:  (1)  That  immunity  will  not  be  granted  to 
one  who  voluntarily  gives  testimony  which  in- 
criminates or  tends  to  incriminate  himself;  (2) 
that  such  immunity  will  not  be  granted  unless 
the  witness  asks  to  be  excused;  (3)  that  where 
he  desires  to  be  excused  he  must  make  an  ob- 
jection in  some  form  to  the  giving  of  the  testi- 
mony. 

"Very  clearly,  if  a  witness  voluntarily  testi- 
fies, the  provision  of  the  statute  that  he  may 
gain  immunity  by  asking  to  be  excused  has  no 
application.  Voluntarily  testifying  and  testify- 
ing only  after  asking  to  be  excused  are  obviously 
two  entirely  different  propositions.  If  a  wit- 
ness testiCeg  only  after  he  has  asked  or  demand- 
ed to  be  excused,  he  is  not  a  voluntary  wit- 
ness; for  he  may  not  even_then  bo  excused  from 
testifying.  On  the  contrary,  he  is  compelled  to 
testify  whether  be  wants  to  or  not,  but,  having 
asked  to  be  excused,  he  may  not  bo  prosecuted 
for  the  offense  or  charge  to  which  his  testimony 
so  given  relates.  But  the  question  arises:  Uow 
and  by  whom  is  it  to  be  made  known  that  he 
docs  not  appear  as  a  voluntary  witness?  I 
think  that  the  reply  to  this  question  is  to  be 
found  in  the  latter  part  of  the  section,  where 
language  is  used  plainly  implying  that  the 
witness  must  himself  make  it  known,  in  some 
manner  or  form,  in  the  proceeding  in  which  he 
is  called  as  a  witness  that  he  objects  to  testify- 
ing in  said  proceeding,  because  his  testimony  so 
given  will  incriminate  him.  Not  only  does  this 
appear  to  be  true,  but  the  same  language  of  the 
section  to  my  mind  implies  that,  unUke  the  case 
where  extrajudicial  incriminatory  statements 
are  sought  to  be  shown  against  one  accused  on 
trial,  the  onus  or  burden  is  upon  the  witness 
to  show  that  he  made  timely  objection  to  giving 
the  testimony,  otherwise  his  testimony  will  be 
treated  as  having  been  voluntarily  given.  This 
must  be  the  correct  view  because  it  is  not  a 
case  where  his  guilt  is  being  proved,  he  having 
already  admitted  that  he  committed  the  crime, 
but  a  case  where  he  is  asking  tho  favor  of  the 
law;  in  other  words,  asking  immunity  from 
prosecution,  and  therefore,  from  the  consequenc- 
es of  his  criminal  act 

"But  much  stress  is  laid  upon  the  provision 
of  the  section  that  where  tho  entire  section  is 
not  r<>ad  to  the  witness,  he  shall  be  deemed  to 
have  asked  to  be  excused;  and  it  is  said  that  if 
that  provision  of  said  section  is  to  be  given  any 
force,  it  must  mean  that  whether  or  not  the 
witness  'demands  that  he  b«  excused'  or  'asks 
to  be  excused  from  testifying,'  the  statute  has 
made  the  demand  or  request  for  him.     True, 


tho  statute  makes  the  demand  or  request  to  be 
excused  for  him,  where  the  section  is  not  read 
to  the  witness  as  prescribed;  but,  under  my 
view  of  the  section,  as  above  indicated,  the  stat- 
ute can  make  no  such  'demand'  or  'request,' 
nor,  indeed,  is  there  any  occasion  for  the  inter- 
position of  the  statute  in  that  regard,  until  the 
witness  has  himself  objected  ia  some  manner 
to  the  giving  of  testimony  and  so  disclosed  that 
he  is  not  a  voluntary  witness. 

"Tbe  statute  does  not  require  nor  contemplate 
that  the  vritness  shall  specifically  request  to  be 
excused.  Ho  may  merely  object  in  a  general 
way  to  testifying,  claiming  that  his  testimony 
will  incriminate  him,  or  make  any  objection 
that  will  disclose  that  he  is  not  on  the  stand  as 
a  voluntary  witness.  When  he  has  made  such 
objection,  in  whatever  form,  then,  if  the  statute 
is  not  read  to  him,  he  will  be  deemed  to  have 
asked  to  be  excused,  although  he  may  not  in 
specific  language  have  asked  or  requested  or  de- 
manded to  be  excused. 

"In  conclusion,  and  by  way  of  recapitulation, 
my  view  of  the  section  is  this:  That  no  witness 
who,  without  objection  in  any  manner  or  form 
whatsoever,  takes  the  stand  and  gives  testimony 
whereby  he  incriminates  himself  can  claim  im- 
munit;^  under  the  st^ute;  that,  if  he  would 
claim  immunity  from  prosecution,  he  must  first 
object  or  in  some  manner  show  that  he  is  not 
a  voluntary  witness,  and  that  until  he  does  this, 
the  provision  presuming  him  to  have  asked  to  be 
excused,  does  not  apply. 

"It  does  not  appear  from  the  proceedings  of 
the  preliminary  examination  of  his  alleged  con- 
federate relating  to  his  testimony  that  he  object- 
ed to  giving  testimony  therein;  and,  under  the 
provision  of  said  section  implying  that  it  was 
his  duty  to  so  object  if  he  would  be  entitled  to 
the  immunity  guaranteed  by  said  section,  this 
court  may  presume  that  he  made  no  objection, 
and  was  therefore  a  voluntary  witness. 

"I  therefore  think  that  the  judgment  and  the 
order  appealed  from  ought  to  be  affirmed." 

We  concur:   DAWLOR,  J.;   LORIGAN,  J, 


CHOSE   V.   CITY  COUNCIL   OF  CITY   OF 

LOS  AKGELES  et  al.    (L.  A.  4873.) 
(Supreme  Court  of  California.    Aug.  28,  1917.) 

1.  MUNICIPAI,   COBPOBATIORB   €=»40  —    "BOB- 

OUOH"— CoNSTITtJTIO-N. 

A  "borough,"  within  Const,  art.  11,  S  8, 
providing  that  it  shall  be  competent  in  any  city 
charter  to  provide  for  the  division  of  the  city 
into  boTougbs,  etc.,  is  one  of  the  units  compos- 
ing a  territorial  fraction  of  a  city,  and  having 
certain  powers  with  reference  to  local  concerns. 
[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Borough.] 

2.  MUNICIFAI.    CORPOBATIONB    ®=>40    —    BOB- 
OUQH    GOVKENMENT — CONBTITtmON. 

Under  Const,  art  11,  |  8,  providing  that  it 
shall  be  competent  in  any  city  charter  to  pr^;^ 
vide  for  the  division  of  the  city  or  city  ana 
county  governed  tliereby  into  boroughs,  etc.,  the 
right  of  borough  government  cannot  be  extend- 
ed to  a  part  of  the  territory  of  a  city  and  denied 
to  another  portion,  as  borough  government,  when 
established,  must  extend  over  all  the  municipal- 
ity. 

In  Bank.  Petition  for  writ  of  mandate  by 
A.  J.  Crose  against  tbe  City  Council  of  the 
City  of  Los  Angeles,  and  M.  F.  Betkoaski 
and  others,  members  of  said  city  council.  On 
demurrer  to  the  petition.  Demurrer  sustain- 
ed, and  alternative  writ  dismissed. 
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Gaiter  &  Torehla,  of  Los  Angeles,  for  pe- 
titioDer.  Albert  Lee  Stephens,  City  Atty.,  Of 
Lo8  Angeles,  for  defendants.  McClniia  & 
Tomer,  of  Los  Angeles,  amid  curise. 

MELVIN,  J.  This  matter  ootnes  before  ns 
on  a  ddnurrer  to  the  petition  for  a  writ  of 
mandate. 

Petitioner,  who  Is  a  resident  and  an.  elector 
within  that  part  of  the  city  of  Los  Angeles 
formerly  known  as  Wilmington,  asks  that  the 
council  of  the  dty  of  Los  Angeles  be  com- 
mandeld  to  call  an  election  as  prayed  iu  a  pe- 
tition by  whldi  the  signers  iiectuested  that  an 
election  should  be  had  within  a  certain  dis- 
trict in  said  dty  to  determine  whether  or 
not  such  territory  should  have  a  borough 
gOTemmoit  and  to  elect  the  trustees  of  such 
borough  If  a  sufBclent  number  of  dttzens 
should  vote  for  the  forma  tiou  of  sudi  a  gov- 
ernment. The  retosal  ot  the  dty  council  Is 
based  upon  the  belief  of  the  members  of  that 
body  that  they  are  without  power  and  au- 
thority to  call  sndi  an  election.  The  ques- 
tions Invcdved  are  purely  legal,  and  may  be 
finally  aetermlued,  therefore  upon  this  gen- 
eral demurrer. 

Loa  Angeles  is  a  dty  having  a^  freeholders' 
charter.  In  1909  this  charter  was  amended 
by  the  Insertion  of  a  provision  for  the  es- 
tablishment and  government  of  boroughs 
within  a  limited  area  of  the  dty.  When  this 
amendment  to  the  charter  was  made  there 
was-  no  provisioa  In  the  Constitution  ot  Cal- 
ifornia for  the  creation  of  borough  govern- 
ments. Since  that  time  through  the  CoQstl- 
tntlon  by  amendment  the  people  have  form- 
ally recognized  the  right  to  establish  bor- 
oughs. Section  8  of  article  11  of  the  Consti- 
tution in  its  present  form  is  in  part  as  fol- 
lows: 

"It  shall  be  competent  in  any  charter  to  pro- 
vide for  the  division  of  the  city  or  city  and 
county  governed  thereby  into  boroughB  or  dis- 
tricts, and  to  provide  that  each  such  borough  or 
district  may  exercise  such  general  or  special  mu- 
nicipal powers,  and  to  be  admiaiatered  in  such 
manner,  as  may  be  provided  for  each  such  bor- 
ough or  district  in  the  charter  of  the  city  or  city 
and  county." 

.  The  provisions  relative  to  formation  of 
boroughs  are  found  in  section  2SS  of  article 
25  of  the  charter  of  Los  Angeles  which  pro- 
vides that  a  borough  may  be  established  In 
any  territory  annexed  to  the  dty  of  Los  An- 
geles after  the  adoption  of  the  amendment, 
such  borough  to  contain  not  less  than  SOO  in- 
habitants; that  the  government  thereof  shall 
be  vested  In  a  hosM.  ot  trustees  of  five  mem- 
bers to  he  elected  by  the  qualified  electors  of 
the  borough  and  other  officers  to  be  appointed 
by  the  trustees  pursuant  to  the  terms  of  the 
diarter;  that  whenever  a  petition  shall  be 
presented  to  the  dty  council  ot  the  dty  of 
Los  Angeles  sigrned  by  at  least  60  per  cent 
ot  the  qualified  voters  residing  In  such  ter- 
ritory, computed  upon  the  number  of  votee 
cast  at  the  last  state  electlcm,  describing  the 
boundaries  and  stating  the  selected  name  of 


the  proposed  borough  "and  praying  for  the 
establishment  therein  of  a  borough  system 
of  govemmeut,  the  dty  council  of  the  dty  of 
LoB  Angeles  must  without  delay  submit  to 
the  voters  of  sudi  territory  the  question 
whether  such  proposed  borough  shall  be  es- 
tablished, at  a  special  election  to  be  called 
and  held  for  that.puipoee."  These  provisions 
are  followed  by  requirements  for  the  pub- 
lication of  notice  of  the  election,  and  it  is 
further  provided  that: 

"Such  notice  shall  particularly  describe  the 
boundaries  of  such  proposed  borough;  shall 
state  the  name  thereof,  and  sholl  require  the 
■voters  to  cast  ballots,  which  shall  contain  the 
words,  'For  the  Bstablishment  of  the  Borough,' 
or  'Against  the  Establishment  of  the  Borous^b,' 
or  words  equivalent  thereto,  and  also  the  names 
qf  the  persons  to  be  voted  for  to  fill  the  office  of 
members  of  the  board  of  trustee*  of  such  pro- 
posed borough." 

The  charter  further  provides  that  If  upon 
the  canvass  of  the  votes  cast  at  the  election  a 
majority  are  in  favor  of  the  establishment  of 
such  borough,  the  council  shall  declare  it  duly 
founded  with  the  name  thereof  as  stated  in 
the  petition  and  shall  announce  that  the  five 
persons  receiving  respectively  tiie  highest 
number  of  votes  are  duly  elected  members 
of  the  boattt  of  trustees  of  such  borough. 

It  is  not  "necessary  to  discuss  all  of  the 
reasons  suggested  for  sustaining  the  demur- 
rer to  the  petition.  We  shall  consider  but 
one. 

[1]  We  shall  not  be  at  pains  carefully  to 
define  the  word  "borough,"  nor  to  follow  coun- 
sel in  their  learned  and  Interesting  discussion 
of  the  origin  and  develc^ment  of  boroughs  in 
England  and  in  certain  states  of  our  Union, 
notably  New  York.  It  is  sufficient  for  us  to 
declare  the  obvious  truth  that  a  borough  is 
one  of  the  units  composing  a  territorial  frac- 
tion of  a  dty  and  vested  with  certain  powers 
having  reference  to  local  concerns.  Petition- 
er insists  that  by  the  solemn  constitutional 
provisions  of  1911  and  1914  the  people  of  this 
state  have  recognizeid  the  principle  of  mu- 
nidpal  government  through  a  system  of  bor- 
oughs. This  is  true,  but  we  are  aided  little 
by  that  fact  In  solving  the  problem  now  be- 
fore us. 

[2]  We  have  quoted  above  section  8  of  ar- 
ticle 11,  In  its  present  form.  In  1911  this 
pert  of  the  Constitution  made  It  competent 
in  any  dty  charter  to  provide  "for  the  estab- 
lishment of  a  borough  system  of  government 
for  the  whole  or  any  part  of  the  territory  of 
such  dty."  Stats.  1911,  p.  2179.  It  wUl  be 
noticed  that  the  later  amendment  which  la 
now  in  effect  contemplates  a  "division  of  the 
city  or  city  and  county"  into  boroughs;  there- 
fore the  policy  of  the  state  as  expressed  In 
the  Constitution  Is  undoubtedly  opposed  to  a 
Systran  extending  the  right  of  borough  gov- 
ernment to  a  part  of  the  territory  of  a  dty 
and  denying  it  to  another  portion.  The  Con- 
stitution as  it  now  stands  controls  the  mat- 
ter, anid  section  8  of  article  11  clearly  pro- 
vides that  borough  government  when  estab- 
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Hshed  shall  extend  over  all,  and  shall  not  be 
applied  to  a  part  of  a  mnnlclpality.  The 
scheme  provided  In  the  charter  of  the  dty 
of  Los  Angeles  for  the  erection  of  borough 
governments  is  therefore  opitosed  to  the  Oon- 
stltutlon. 

The  demurrer  Is  snstalncfd,  and  the  al- 
ternative writ  of  mandate  heretofore  issued 
is  dismissed. 

We  concur:  ANGELLOTTI,  0.  J.;  HEN- 
SHAW,  J.;  liOBIGAN,  J.;  SLOSS,  J.; 
LAWLOR,  J.         

PEOPLE,  by  WEBB,  Atty.  Gen.,  v.  CALIFOR- 
NIA SAFE  DEPOSIT  &  TRUST  CO.  et  al. 
(GOLDARACENA,  Intervener).    (8.  F.  808a) 

(Supreme  Court  of  California.    Aug.  27,  1917.) 

1.  Appeal  and  Bebob  i8=9l007(l)  —  Law  of 
Case— Holding  on  Fobubr  Apfeai.. 

A  holding  on  former  appeal  is  binding  on  the 
Supreme  Court. 

2.  Tbusts  «=>358(1)  —  FoiXowiNO  Tbust 
FuNDa 

The  beneficiary  of  a  trust  may  follow  and 
recover  the  trust  funds  if  any  property  in  the 
hands  of  the  trustee  or  of  those  takmg  with  no- 
tice can  be  identified  whether  as'  the  original 
property  of  the  cestui  or  as  its  product. 

3.  Tbusts  «=»358(1)  —  Followino  Tbdst 
Funds. 

Where  the  identity  of  a  trust  fund  has  been 
lost,  the  beneficiary,  seeking  to  follow  it,  is  rele- 
gated to  the  position  of  general  creditor,  and 
must  share  pro  rata  with  the  other  general 
creditors. 

4.  Tbusts  18=3372(1)— Minoucd  Funds— Pbe- 
suMPTioN — Statute. 

If  a  trustee  mingles  his  own  funds  with  the 
trust  fund,  and  thereafter  draws  from  time  to 
time  from  the  commingled  mass,  it  will  be  pre- 
sumed that  the  moneys  so  drawn  were  from  his 
own  portion  of  the  fund,  rather  than  from  the 
moneys  held  in  trust;  the  underlying  presump- 
tion, by  Code  Civ.  Proc.  |  1963,  subd.  1,  being 
that  a  person  is  innocent  of  crime  or  wrong. 
6.  Banks  and  Banking  ^=>39  —  Subscbip- 

TioNS  to  Stock-Fbaud— Mingled  Funds— 

Pbbsumption. 
The  doctrine  that  a  trustee  who  mingles  his 
own  with  trust  funds  and  thereafter  draws  from 
the  commingled  mass  will  be  presumed  to  draw 
from  his  own  funds  rather  than  from  trust 
funds  has  no  application  where  the  trustee  is 
such  involuntarily  only  because  it  has  obtained 
property  by  fraud,  as  in  case  of  a  bank  fraudu- 
lently inducing  one  to  subscribe  for  its  stock  and 
receiving  payment 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  the  People  of  the  State  of  Cali- 
fornia, by  U.  S.  Webb,  Attorney  General,  etc., 
against  the  California  Safe  Deposit  &  Trust 
Company,  a  corporation,  and  others,  E.  De 
Los  Magee  being  receiver,  wherein  O.  M. 
Goldaracena  intervened.  From  Judgment 
granting  the  intervening  petitioner  some,  but 
not  all,  of  the  relief  claimed  by  him,  be  ap- 
peals.    Affirmed. 

See,  also,  168  Gal.  241,  141  Pac.  1181,  L.  B. 
A.  1915A,  290 ;  167  Pac.  181. 


Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Frtmcisco,  for  appellant.  De  Laveaga 
&  Magee,  of  San  Frandsco,  for  respondent 
Magee. 

SLOSS,  J.  On  October  30,  1007,  CaUfomia 
Safe  Deposit  ft  Tmat  Company,  a  banking 
corporation,  closed  its  doors.  The  bank  cran- 
mlssloners  took  possession  of  Its  assets,  and 
an  action  was  begun,  pursuant  to  the  pn>- 
vlslons  of  the  statute  then  In  force  (Stats. 
1003,  p.  365),  to  have  the  said  bank  declared 
Insolvent,  and  to  have  a  receiver  appointed 
for  the  purpose  of  liquidating  Its  afFalrs.  On 
January  14,  1906,  adjudication  of  Insolvencj 
was  made,  and  a  receiver  appointed. 

On  April  10,  1908,  O.  M.  Goldaracena,  the 
appellant  herein,  filed  his  petition,  asking 
that  the  receiver  be  declared  to  hold  the  sum 
of  $12,000  In  trust  for  him,  and  that  he  re- 
cover the  same,  with  interest.  A  second 
amended  petition  was  subsequently  filed. 
The  court  sustained  the  receiver's  demurrer 
to  the  latter  pleading,  and  the  petitioner  ap- 
pealed. The  appeal  resulted  In  a  reversal  of 
the  Judgment  entered  upon  the  sustaining  of 
the  demurrer.  People  v.  Cal.  Safe  Dep.  ft 
Trust  Co.,  19  Cal.  App.  414,  126  Paa  616,  520. 
The  case  went  ba<^  for  trial,  and  Jndpnent 
was  entered  granting  the  petitioner  some, 
but  not  all,  of  the  relief  claimed  by  him.  His 
appeal  from  the  second  Judgment  is  now  be- 
fore us. 

[1]  The  allegations  upon  which  the  peti- 
tioner sought  relief  were.  In  elTect,  that  on 
September  20,  1906,  the  California  Safe  De- 
posit &  Trust  Company  bad,  by  means  of 
false  and  fraudulent  representations,  in- 
duced him  to  purchase  100  shares  of  the 
capital  stock  of  said  company,  tbr  the  sam  of 
$12,000,  that  he  had  not  learned  the  falsily 
of  the  representations  until  shortly  before 
beginning  this  action,  and  that  he  had 
promptly  served  upon  the  bank  and  the  r». 
ceiver  his  notice  of  rescission.  He  further 
alleged  that  the  said  sum  of  $12,000  paid  by 
him  remained  in  the  iKtssesslon  of  the  bank 
continuously  until  the  adjudication  of  ln< 
solvency,  and  that  it  thereupon  passed  into 
the  hands  of  the  receiver,  who  has  since  held 
the  same,  "and  that  the  same  can  be  traced 
and  Identified  In  his  hands,  and  is  the  Iden- 
tical money  of  the  petitioner."  It  was  held 
on  the  former  appeal  that  the  petition  stated 
a  cause  of  action,  and  this  holding  is,  of 
course,  binding  here. 

When  the  case  came  to  be  tried,  the  court 
found  In  favor  of  petitioner's  allegations  with 
respect  to  fraud,  discovery,  and  rescission. 
It  found,  however,  that  no  part  of  the  sum 
of  $12,000  paid  lay  the  petitioner  as  the  pur- 
chase price  of  the  stock  was  continuously  in 
the  possession  of  said  bank  from  the  time  of 
the  payment  until  the  appointment  of  the 
receiver,  that  the  receiver  did  not  receive  any 
part  of  said  sum,  and  that  no  part  of  it  can 
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be  traced  or  idottified  Into  bis  bandBi  Ac- 
cordingly the  court  concluded  that  petitioner 
was  entitled  to  a  rescission  ot  his  contract, 
and  to  an  allowed  claim  against  the  bank  for 
$11,360,  being  the  amount  paid  by  Mm  for 
his  stock,  less  dividends  declared  and  paid 
by  the  bank  prior  to  the  adjudication  of  in- 
solvency. The  Judgment  was  that  said  claim 
be  paid  In  doe  course  of  administration  and 
liquidation  of  the  affairs  of  the  bajik  by  the 
receiver,  and  that  the  petitioner  be  paid  the 
dividends  theretofore  paid  by  the  receiver  to 
other  general  creditors,  amounting  to  13% 
per  cent,  with  interest,  and  that  he  is  en- 
titled to  receive  on  his  claim  ancSa  further 
dividends  as  may  be  declared  and  ordered 
paid  upon  common  claims. 

Upon  this  appeal  the  appellant  Insists  that 
he  was  entitled  to  payment  in  full,  rather 
than  as  a  general  or  common  creditor.  His 
position  is  that  the  bank  became  an  involnn< 
tary  trustee  of  the  912,000  which  it  had  ob- 
tained from  him  by  fraud  (Civ.  Code,  {  2224), 
and  that  he  had  sufficiently  traced  this  trust 
fund  Into  the  hands  of  the  receiver  to  be 
entitled  to  payment  in  preference  to  general 
creditors. 

[2]  It  is  w^  settled  that  the  beneficiary 
of  a  trust  may  follow  and  recover  the  trust 
fund  If  any  property  In  the  hands  of  the 
trustee  or  of  those  taking  with  notice  can  Jbe 
Identified  either  as  the  original  property  of 
the  cestui  que  trust,  or  as  the  product  of  it 
Thompson's  Appeal,  22  Pa.  1& 

131  Where,  however,  the  Identity  of  the 
trust  fund  has  been  lost,  the  beneficiary  is 
relegated  to  the  position  of  a  general  credi- 
tor, and  must  share  pro  rata  with  other  gen- 
eral creditors.  Lathrop  v.  Bampton,  31  Cal. 
17,  89  Am.  Dec.  141.  The  court  below  found 
that  the  fund  claimed  by  petitioner  could  not 
be  identified  or  traced  into  the  assets  going 
Into  the  hands  of  the  receiver,  and  the  Judg- 
ment Is  therefore  clearly  right,  nnless  the  ap- 
pellant can  establish  his  contention  that  the 
findings  in  this  regard  are  contrary  to  the 
evidence.  The  record  shows  these  facts:  On 
September  20,  1906,  the  day  when  the  bank 
sold  this  stock  to  the  petitioner,  it  had  on 
hand  in  its  vaults  the  sum  of  $177,664.13,  and 
on  the  same  day  it  had  on  deposit  with  other 
banks  the  sum  of  $1,326,436.96.  At  no  time 
between  said  20th  day  of  September,  19Q6, 
and  the  closing  of  the  bank  on  October  30, 
1907,  did  the  amount  of  money  held  by  the 
bank  fall  below  $123,693.96.  On  the  day 
when  the  bank  dosed  its  doors  it  had  on 
hand  $189,564.89  In  cash,  and  $136,848.37  on 
deposit  with  other  banks.  The  total  deposits 
In  the  bank  on  September  20,  1906,  were  $8,- 
507,505.07,  and  on  October  30,  1907,  $9,06*,- 
510.64.  Between  these  two  dates  the  deposits 
and  withdrawals  from  the  bank  aggregated 
many  millions  of  dollars ;  the  deposits  during 
that  period  amounted  to  more  than  $6,600,- 
000,  and  the  withdrawals  about  the  same. 
Claims   aggregating   $331,082.60   havQ    been 


presented  by  persons  who  made  deposits  on 
the  last  four  days  of  the  active  life  of  the 
bank.  Such  depositors  demand  that  the 
amount  of  their  deposits  be  allowed  as  pre- 
ferred claims. 

The  appellant  ioslats  that  upon  these  facts 
the  court  was  bound  to  find  that  the  $12,000 
received  from  him  as  aforesaid  remained  in- 
tact in  the  hands  of  the  bank  during  the  en- 
tire period  intervening  between  the  purchase 
of  the  stock  and  the  closing  of  the  bank,  and 
that  such  fund  had  been  Identified  and  traced 
Into  the  hands  of  the  receiver.  The  argu- 
ment is  that  since  it  appears  that  the  bank 
had  on  hand  at  all  times  a  sum  In  excess  of 
$12,000,  the  amount  claimed  by  the  petition- 
er, It  must  be  presumed  that  it  retained  this 
sum  to  meet  his  claim  arising  from  the  fraud 
perpetrated  upon  him. 

[4]  The  argument  is  based  upon  the  well- 
settled  rule  that,  if  a  trustee  mingles  his 
own  funds  with  the  trust  fund,  and  there- 
after draws  from  time  to  time  from  the  com< 
mingled  mass,  "it  will  be  presumed  that  the 
moneys  so  drawn  were  from  his  own  portion 
of  the  fund,  rather  than  from  the  moneys 
held  by  him  in  trust."  BUzalde  v.  Blizalde, 
137  Cal.  634,  641,  66  Pac.  869,  70  Pae.  861 ; 
In  re  Hallett's  Estate,  L.  B.  18  Ch.  Div.  696 ; 
National  Bank  v.  Insurance  Co.,  104  U.  S. 
54,  26  K  EH.  693 ;  Lewln  on  Trusts,  •895. 
Various  expressions  have  been  used  In  de- 
fining the  nature  of  the  rule.  In  some  of 
the  cases,  as  pointed  out  by  the  appellant, 
it  has  been  said  that  equl^  will  "attribute" 
the  withdrawals  to  the  trustee's  private  ac- 
count. In  others,  as  in  the  fflizalde  Case, 
above  cited,  It  is  said  that  the  trustee  will  be 
"presumed"  to  have  drawn  his  own  money. 
In  one  case  (Crawford  County  Commission- 
ers V.  Strawn,  157  Fed.  49,  84  C.  C.  A.  553, 
15  li.  R.  A.  [N.  S.I  1100)  the  doctrine  is  ex- 
plained as  resting  upon  a  "fiction."  But, 
whatever  name  be  given  to  it,  the  rule  orig- 
inates In  and  rests  upon  Oie  underlying  pre- 
sumption "that  a  i)erson  is  innocent  of  crime 
or  wrong."    Code  Civ.  Proa  I  1963,  subd.  1. 

[5]  Has  the  doctrine  any  proper  applica- 
tion to  a  case  like  this,  where  a  party  has 
fraudulently  Induced  another  to  enter  Into  a 
contract,  and  holds  what  he  has  received 
thereunder  in  trust,  not  by  virtue  of  any  con- 
tractual or  acknowledged  fiduciary  relation, 
but  merely  because  the  law  declares  that  he 
is  an  Involuntary  trustee  of  property  obtain- 
ed by  fraud?  Is  it  to  be  presumed  that  one 
who  has  obtained  property  fraudulently  un- 
der an  agreement  whereby  it  becomes  his  own 
(subject  merely  to  the  other  party's  right  of 
rescission)  will,  notwithstanding  his  acquisi- 
tion and  holding  under  a  claim  of  owner^sdaip, 
keep  the  property  Intact  for  the  benefit  of  the 
one  from  whom  he  has  obtained  It?  Can  the 
wrongful  act  of  the  party  obtaining  the  mon- 
ey furnish  the  basis  for  making  him  a  trus- 
tee, and  at  the  same  time  the  ground  for  pre- 
suming that  he  acts  rightfully?    These  ques- 
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tlons  have  been  directly  presented  to  the  Su- 
preme Court  of  Iowa,  which  has  answered 
them  by  saylngr  that  the  rale  relied  upon  by 
the  appellant  does  not  apply  to  iovoluntary 
trusts  arising  solely  from  fraud.  In  Re  First 
State  Bank  of  Corwlth,  149  Iowa,  662,  129 
N.  W.  70,  that  court  said: 

"While  we  hare  held  that,  where  a  bank  re- 
ceives money  wrongfully,  'a  trust  arises  as  be- 
tween it  and   the  true  owner  of  the   money.' 

•  •  *  we  have  never  held  that  the  wrongful 
act  of  the  bank  will  alone  create  a  preference  as 
against  general  creditors.  Are  the  appellees 
herein  entitled  to  the  aid  of  the  legal  presump- 
tion that  their  money  reached  the  hands  of  the 
receiver  In  the  form  of  increased  assets  of  the 
bank,  and  that  it  may  be  taken  therefrom  with- 
out impairing  the  rights  of  the  general  creditors? 
We  are  of  the  opinion  that  an  affirmative  answer 
to  the  inquiry  would  require  us  to  go  a  step  far- 
ther than  we  have  ever  gone,  and  to  establish  a 
rule    that    would    be    unjust    and    inequitable. 

*  •  •  Xn  all  of  our  cases,  except  one  which 
will  he  noticed  later,  where  the  presumption  has 
been  given  force,  the  deposits  were  of  trust 
funds,  the  character  of  such  funds  was'knov?n 
to  the  banks  when  the  deposits  were  made,  and 
the  deposits  involved  no  wrongful  act  on  the 
part  of  the  banks.  The  presumption  was  in 
every  instance  based  on  the  theory  that  the 
bank,  knowing  the  character  of  the  fund  and  act- 
ing lionestly,  would  not  use  or  dissipate  it  as 
long  as  it  had  funds  of  its  own." 

The  court  then  goes  on  to  explain  Whlt- 
comb  V.  Carpenter,  134  Iowa,  227,  111  N.  W. 
825,  10  li.  R.  A.  (N.  S.)  928,  the  exceptional 
case  to  which  it'  bad  referred,  by  saying  that 
the  bank  bad  there  become  a  trustee  by  con- 
tract. 

"But  hi  any  event,"  continues  the  opinion, 
"we  do  not  think  that  it  can  be  presumed  that  a 
bank  will  keep  money  that  it  has  obtained  by 
means  of  willful  and  deliberate  criminal  acts. 
The  ordinary  thief  disposes  of  stolen  property  as 
soon  as  possible,  and  it  would  be  going  a  long 
way  to  say  that  a  bank  that  has  obtained  money 
by  means  of  its  deliberate  forgery  will  be  pre- 
sumed to  have  kept  it  on  hand  to  be  returned  to 
the  injured  party  intact.  We  are  not  willing  to 
so  hold,  and  without  such  presumption  the  ap- 
pellees have  made  no  showing  that  entitles  them 
to  preference." 

The  appellant  is  not  correct  In  bis  state- 
ment that  the  case  Just  dted  has  been  over- 
raled.  On  the  contrary,  It  has  been  approv- 
ed In  a  later  decision  by  the  same  court  In 
Re  First  State  Bank,  162  Iowa,  724,  133  N. 
W.  354.  Nor  are  we  dted  to  any  authori- 
ties holding  the  contrary.  In  Re  Hallett,  sn- 
pra,  a  leading  case.  Is  relied  on  by  the  ap- 
pellant. It  does  not,  however,  hold  that  the 
presumption  applies  to  cases  like  the  one  be- 
fore ns.  It  merely  holds  that  It  Is  applicable 
not  merely  to  the  technical  relation  of  trus- 
tee and  cestui,  but  to  all  relations  of  a  fidu- 
ciary character,  as,  for  example,  that  of 
principal  and  agent  In  all  of  the  other 
cases  cited  the  money  in  question  was  either 
received  In  trust  or  was  taken  from  a  trus- 
tee with  notice  of  the  character  in  which 
be  held  it 

There  is,  of  course,  no  pretense  that  peti- 
tioner has  traced,  or  can  trace,  his  $12,000 
into  the  possession  of  the  receiver,  except  by 


means  of  the  artificial  presamptlon  or  Action 
upon  which  he  relies.  The  controversy.  In 
Its  essence.  Is  between  tlie  petitioner  and 
other  claimants  whose  <mly  recourse  is  to  a 
fund  insufficient  to  meet  the  demands  upon 
it.  All  concerned  must  sulfer  some  loss 
through  the  mismanagement  or  misconduct 
of  the  oflBcers  of  the  bank.  In  equity  there 
Is  no  reason  why  the  petttlooer  should  be 
preferred  to  all  other  creditors  or  claim- 
ants. For  over  a  year  the  petitioner  occupied 
the  position  of  a  stockholder,  and  received 
dividends  on  his  stock.  According  to  bis 
daim,  the  bank  was  Insolvent  when  he  pur- 
chased his  shares.  Nevertheless  it  went  on 
doing  business,  and  accepted  deposits  of 
many  millions  from  others.  The  greater 
part  of  the  $9,000,000  on  deposit  when  the 
bank  dosed  Its  doors  had  been  received  after 
the  petitioner  purchased  his  stock.  It  is  not 
to  be  supposed  that  any  one  would  deposit 
money  in  a  bank  which  he  knew  to  be  Insol- 
vent and  we  may  fairly  assume,  therefore, 
that  every  one  who  deposited  money  after 
the  petitioner's  purchase  of  stock  did  so  un- 
der the  belief,  mistakenly  held,  if  not  fraud- 
ulently induced,  that  the  bank  was  in  a 
sound  condition.  These  depositors,  to  say 
nothing  of  tiiose  who  daim  to  be  entitled  to 
preferential  payment  (their  claims  exceeding 
ajl  of  the  funds  on  hand),  are  as  much  enti- 
tled as  Is  the  prtItion»  to  the  favorable 
consideration  of  a  court  of  eqnity.  We  do 
not  think  that  any  rigid  legal  presumption 
should  be  applied  for  the  purpose  of  giv- 
ing to  one  daimant  a  preferential  right  over 
others  whose  position  does  not  In  justice  dif- 
fer from  bis. 

It  becomes  unnecessary  to  consider  other 
points  made  by  the  respondent 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  MBLVIN,  J.;  HENSHAW,  J.;  LAW- 
LOR,  J. 


CITY  OF  LOS  ANGELES  et  al.  v.  LEWIS, 

Auditor  of  Los  Angeles  County  (KANE, 

Intervener).    (L.  A.  4591.) 

(Supreme  Ciourt  of  California.    Aug.  28,  1917. 
Rehearing  Denied  Sept  27,  1917.) 

1.  Taxatiow  «=»22— ParvATK  Pttrpose— Con- 

gnXUTIONAUTT  OF  STATaTE. 

A  legislative  act  clearly  and  designedly  au- 
thorizing taxation  for  a  private  purpose  is  void, 
as  untler  our  system  of  government  taxes  can 
be  laid  only  for  a  public  object — one  within  the 
purpose  for  which  governments  are  established. 

2.  Counties   $»47— Fowkbs  or  Boards  or 
SuPKiVISOBS— Statxjte. 

Pol.  Code,  i  4041,  as  amended  by  St  1913, 
p.  067,  circumscribing  all  grants  of  power  to 
boards  of  county  supervisors  within  "such  lim- 
itations and  restrictions  as  are  subscribed  by 
law,"  neither  adds  to  nor  detracts  from  the  force 
and  effect  of  the  powers  granted,  as,  even  if  such 
language  were  not  used,  their  powers  would  be 
so  limited. 
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3.  Watbss  ard  Wateb  Coxtbbbs  «=>208(1)— 
Public  UTiLmr— I>i8P0BiTidN  of  Subplus. 

Where  a  municipal  corporation  is  authorized 
to  engage  in  a  work  of  a  public  nature,  such  as 
famishing  water  or  light  to  its  inhabitants,  an 
excess  or  surplus  beyond  their  needs  arising  in 
the  prudent  opcratitm  of  the  work  may  be  diis- 
posod  of  to  private  individuals. 

4.  CoNSTiTCTiONAi,  Law  <S=»48  —  Constbtjc- 
TioN  OF  Statutes  —  PKEStiMPTioN  or  Co'N- 

8TITUT10NALITY. 

The  courts  construe  a  legislative  enactment 
with  a  strong  predilection  favoring  its  constitu- 
tionality, and  seek  by  every  legitimate  means  to 
uphold  its  constitutionality,  though  in  an  effort 
to  save  a  law  they  cannot  properly  pervert  or 
destroy  its  plain  meaning  and  make  it  express 
that  which  the  Legislature  itself  did  not  declare. 

5.  CONBTITUTIONAL  LAW  <S=>47  —  CONSXBUC- 
TION— Validitt. 

llie  supreme  test  of  the  validity  of  the  legis- 
lative enactment  is,  not  what  may  have  been 
done  under  it,  but  what  may  be  done  under  it. 

6.  Taxation  ®=»23— Private  Pubpose— Va- 
UDiTT  OF  Statute— PowEBS  of  Boabd  of 
Surest  i  sors 

Pol.  Code,  f  4041,  gnbd.  »a,  as  amended  by 
St.  1913,  p.  660,  authorizing  county  supervisors 
to  operate  or  lease  a  cement  manufacturing 
plant  and  to  sell  its  products  upon  such  terms 
as  they  may  deem  proper,  and  giving  the  state 
and  its  municipal  corporations  a  preferred  right 
to  purchase  its  products  at  the  same  price  at 
which  they  are  offered  to  private  persons,  and 
providing  that  no  such  plant  shall  be  operated 
or  leased  ontil  a  prescribed  notice  of  intention 
to  do  80  shaU  have  been  published  stating  the 
time  of  the  hearing  before  the  supervisors,  but 
not  requiring  that  the  plant  shall  bear  any  re- 
lation to  the  county's  estimated  needs  or  negativ- 
ing a  manufactured  product  in  excess  of  its 
needs,  and  under  which,  in  view  of  the  fact  that 
cement  may  be  carried  over  without  deteriora- 
tion, there  would  be  no  surplus  incidentally  pro- 
duced, and  in  effect  authorising  the  county  to 
manufacture  all  of  the  cement  that  the  ^lant 
could  produce  and  to  sell  all  it  wished  to  private 
consumers,  was  invalid,  as  authorizing  taxation 
by  the  county  for  private  purposes. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;   Paul  J.  MeCormlck,  Judge. 

Mandamus  by  the  City  of  Los  Angeles  and 
the  Board  of  Public  Service  Commissioners 
of  the  City  of  Los  Angeles  against  Walter 
A.  Lewis,  Auditor  of  the  County  of  Los  An- 
geles; M.  H.  Kane,  Intervener.  General  de- 
murrers to  the  petition  filed  by  the  Intervener 
and  the  auditor  overruled,  and  judgment  for 
petitioners,  and  the  auditor  and  the  Inter- 
vener appeal.  Jndgment  reversed,  and  cause 
remanded,  with  directions  to  sustain  the  de- 
murrers. 

O'Melveny,  Stevens  &  MUHkln,  Walter  K. 
TuUer,  and  J.  P.  Chandler,  all  of  Los  Angel- 
es, for  appellant  Kane.  Fredericks  &  Uun- 
na,  of  Los  Angeles,  for  appellant  Lewis.  Al- 
bert Lee  Stephens,  City  Atty.,  W.  B.  Math- 
ews, Wm.  B.  Himrod,  and  A.  J.  Hill,  Co. 
Counsel,  Roy  V.  Eeppy,  Asst  Co.  Counsel, 
and  Robert  B.  Murphy,  Deputy  Co.  Counsel, 
all  of  Los  Angeles,  for  respondents. 

MBLVIN,  J.  The  dty  of  Los  Angeles  was 
the  owner  of  a  plant  for  the  manufacture  of 
Portland   cement,   located  in   Kern   county, 


Cal.  It  had  used  the  piodact  of  its  factory 
In  the  construction  of  Its  waterworks.  There- 
after, In  1013  (St  1018,  p.  669),  the  Legisla- 
ture of  the  state,  In  Its  enumeratlcHi  of  the 
powers  of  boards  of  supervisors,  added  a 
new  section  to  the  Political  Code  (section 
4041 — Oa)  providing  as  follows: 

'|To  purchase,  lease,  construct  or  otherwise  ac- 
quire, own,  operate,  manage  and  control,  in 
any  county  in  the  state,  cement  manufacturing 
plant;  and  to  sell  the  products  of  the  same  in 
such  manner  and  upon  such  terms  aud  condi- 
tions as  to  them  shall  be  deemed  proper:  Pro- 
vided, that  the  state  of  California  and  munici- 
pal or  public  corporations  of  the  state  shall 
nave  a  preferred  risht  at  the  game  price  as  the 
products  are  <rfEered  to  private  persons  to  pur- 
chase the  same ;  and  to  purchase,  lease,  or  other- 
wise acquire  real  or  personal  property  to  be  used 
in  connection  with  such  plant:  Provided,  how- 
ever, that  no  such  plant  shall  be  purchased,  leas- 
ed, or  otherwise  acquired,  neither  shall  said 
works  be  constructed  on  real  or  personal  prop- 
erty purchased  or  acquired  until  notice  oi  the 
intention  to  make  such  purchase  or  construct 
such  works  shall  have  been  given  for  a  period  of 
thirty  days  by  publication  in  a  newspaper  of 
general  circulation  published  within  the  county, 
or,  if  there  be  none,  then  by  posting  a  notice  for 
said  period  in  a  conspicuous  place  m  three  pub- 
lie  places  in  the  county ;  such  notice  shall  con- 
tain a  deacription  of  the  property  to  be  pur- 
chased or  works  to  be  constructed,  a  statement 
of  the  amount  of  money  to  be  invested,  the  terms 
upon  which  it  is  to  be  invested  and  the  time 
when  the  proposition  will  come  before  the  board 
of  supervisors  to  be  acted  Kpon." 

Then,  on  July  10,  1915,  the  city  of  Los 
Angeles  and  the  county  of  Los  Angeles,  act- 
ing under  the  authority  thus  conferred,  en- 
tered into  a  written  contract  of  lease,  where- 
by the  county  of  Los  Angeles  took  over  the 
operation  jihd  control  of  the  city's  cement 
plant  located  In  the  county  of  Kem.  The 
lease  contained  a  nuiJibfer  of  terms  and  condi- 
tions, some  of  which  will  hereinafter  demand 
consideration.  For  the  present  It  Is  enough 
to  say  that  the  rental  to  be  paid  by  the  coun- 
ty of  Los  Angeles  ^o  the  city  of  Los  Angeles 
for  the  use  of  this  cement  plant  for  the  first 
year  Is  $27,500,  to  be  paid  In  equal  monthly 
Installments  of  $2,291.66  each.  In  time  the 
dty  of  Los  Angeles  and  Its  Board  of  Public 
Service  Commissioners  made  demand  upon 
the  auditor  of  the  county  of  Los  Angeles  to 
Indorse  his  approval  of  the  first  month's  In- 
stallment of  rent  payable  under  this  lease- 
hold contract.  TTpon  his  refusal  so  to  do  this 
action  In  mandate  was  brought,  and  appel- 
lant M.  H.  Kane,  as  a  dtlzen  and  taxpayer 
of  the  county,  was  permitted  to  Intervene 
therein.  The  Intervener  and  the  auditor  filed 
their  general  demurrers  to  the  petition. 
Those  demurrers  were  overruled,  and  judg- 
ment for  petitioners  followed.  From  this 
Judgment  the  auditor  and  Intervener  have 
taken  their  appeals. 

[1]  The  first  and  fundamental  proposltloii 
urged  upon  appeal  Is  that  the  legislative  act 
is  Itself  unconstitutional,  in  that  It  clearly 
and  designedly  authorizes  taxation  for  a 
private  purpose,  whereas  under  our  system  of 
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gOT«mnient  taxes  can  be  laid  only  for  a  pub- 
lic object — one  within  the  purposes  for  which 
goTemments  are  established.  Indisputably, 
if  the  liBglslatare  has  authorized  the  doing 
of  this  thing,  its  authorization,  under  all  of 
the  authorities.  Is  void.  DUlon,  Mun.  Law, 
§§  84,  1351 ;  Loan  Association  v.  Topeka,  20 
Wall.  (87  U.  8.)  655,  22  L.  Ed.  465;  Cole  v. 
La  Grange,  113  U.  S.  1,  6  Sup.  Ct.  416,  28 
L.  Ed.  896 ;  In  re  Opinion  of  Supreme  Judi- 
cial Court,  58  Me.  590 ;  In  re  Opinion  of  the 
Justices,  166  Mass.  596,  80  N.  E.  1142,  15  L. 
R.  A.  809;  In  re  Opinion  of  Justices,  211 
Mass.  624,  98  N.  E.  611,  42  L.  R.  A,  (N.  S.) 
221 ;  Union  lee  ft  Coal  Co.  v.  Town  of  Ru»- 
ton,  135  La.  898,  66  South.  262,  U  R.  A. 
1915B,  859,  Ann.  Oas.  19160,  12;  People  v. 
Town  of  Salem,  20  Mich.  452,  4  Am.  Rep. 
400;  In  re  Opinion  of  Justices,  204  Mass.  60T, 
91  N.  E>.  405,  27  L.  R,  A.  (N.  S.)  483 ;  Attor- 
ney General  v.  City  of  Bau  Claire,  37  Wis. 
400;  Keen  v.  Mayor,  101  Ga.  588,  29  S.  E. 
42.  Respondents  in  answer  do  not  contend 
against  the  soundness  of  this  principle,  nor 
its  applicability  to  the  construction  of  the 
Code  section.  They  argue,  however,  that  ev- 
ery court  will  presume  In  favor  of  the  consti- 
tutionality of  a  legislative  enactment,  and 
wherever  pos^ble,  as  between  two  permis- 
sible constructions,  will  adopt  that  which 
will  uphold  the  law,  and  therefore  they  say 
that  this  law  should  be  construed  as  author- 
izing a  coimty  to  construct,  purchase,  or 
lease  a  cement  plant,  to  use  its  product  sole- 
ly for  the  public  purposes  of  the  covmty. 
They  find  confirmatory  evidence  of  this  In- 
tent in  the  act  itself  from  the  declaration 
therein  contained  tliat  boards  of  supervisors, 
as  to  all  of  the  powers  by  the  Legislature  con- 
ferred on  them,  as  well  as  to  this  specific 
grant  of  power,  are  restrained  by  "such  limi- 
tations and  restrictions  as  are  prescribed  by 
law."  The  power  to  sell,  so  respondents  fur- 
ther argue,  will  then  be  "limited  to  an  au- 
thority to  sell  the  surplus  cement  Incidental- 
ly produced." 

[2, 3]  Such  are  the  opposing  views  con- 
cerning the  construction  of  this  law,  and  to 
a  determination  of  what  in  fact  the  law  ac- 
tually means  we  are  thus  brought.  Certain 
phases  of  the  matter  may  be  at  once  dis- 
posed of.  The  general  provision  of  section 
4041  of  the  Political  Code,  which  circum- 
scribes all  grants  of  power  to  boards  of  su- 
pervisors within  "such  limitations  and  re- 
strictions as  are  prescribed  by  law,"  neither 
adds  to  nor  detracts  from  the  force  and  ef- 
fect of  the  powers  granted.  Even  if  this  ex- 
press language  were  not  used,  those  powers 
would  sUU  be  circumscribed  by  the  limita- 
tions and  restrictions  prescribed  by  law.  It 
Is  true  that,  where  a  municipal  corporation 
is  authorized  to  engage  in  a  work  of  a  public 
nature,  and  where  the  character  of  that 
work  is  like  that  of  purveying  water  or  the 
production  and  sale  of  electric  light  and  pow- 
er to  its  inhabitants,  it  has  been  held  that 
an  excess  or  surplus  beyond  the  needs  of 


those  inhabitants,  which  may  arise  in  the 
prudent  operation  of  the  public  works,  may 
be  disposed  of  to  private  individuals.  Dil- 
lon, Mun.  Corp.  {  1300;  Clark  v.  City  of  Los 
Angeles,  160  Cal.  36,  116  Pac.  722;  South 
Pasadena  v.  Pasadena  Land  &  Water  Co.,  152 
Cal.  579,  93  Paa  490.  But  it  must  be  plain 
that  this  rule  or  principle  can  only  be  Invoked 
when  it  has  first  been  made  manifest  that  the 
primary  and  principal  purpose  is  a  public 
one.  Respondents  do  not  contend — no  one 
can  successfully  contend — that  the  manufac- 
ture and  sale  of  Portland  cement  for  com- 
mercial purposes  is  work  of  a  public  or  mu> 
nldpal  character,  any  more  than  would  be 
the  manufacture  of  bricks,  the  manufacture 
of  harness,  of  fire  engines,  of  ventilating  ap- 
paratus, or  the  many  hundreds  of  manufac- 
tured products  which  a  municipal  corpora- 
tion may  use  in  the  furtherance  of  public  af- 
fairs. 

[4]  Again,  while  in  construing  a  legislative 
enactment  a  court  will  enter  upon  that  con- 
struction with  strong  predilection  favoring 
Its  constitutionaUty  and  seek  by  every  legit- 
imate means  to  put  an  interpretation  upon 
the  law  which  will  confirm  its  constitutional- 
ity, there  is  a  well-defined  limit  to  every 
court's  power  in  this  regard.  No  court,  in 
Its  effort  to  save  a  law,  can  properly  pervert 
or  destroy  Its  plain  meaning,  and  so  make  It 
express  that  which  the  Legislature  itself  did 
not  declare. 

"But  the  courts  cannot  go  beyond  the  province 
of  legitimate  construction  in  order  to  save  a  stat- 
ute ;  and  where  the  meaning  is  plain,  worda  can- 
not be  read  into  it  or  out  of  it  for  that  pur- 
pose." (Lewis'  Sutherland  on  Statutory  Con- 
struction, par.  83 ;  Rofters-Ruger  Co.  v.  Murray, 
115  Wis.  267,  91  N.  W.  657,  59  L.  R.  A.  73i, 
95  Am.  St.  Rep.  901. 

[5, 1]  Controlled  by  these  fundamental  prln- ' 
dples  of  construction,  no  person,  lawyer  or 
layman,  reading  this  provision,  could  enter- 
tain the  slightest  doubt  as  to  the  iK>wer 
which  the  Legislature  conferred  and  meant 
to  confer  upon  boards  of  supervisors.  In 
brief,  It  was  an  authorization  to  any  county 
in  the  state  to  purchase,  lease,  construct,  or 
otherwise  acquire,  own,  and  operate  any  ce- 
ment manufacturing  plant  in  Its  own  or  in 
any  other  county  of  the  state,  and  to  engage 
in  the  business  of  manufacturing  and  selling 
cement  to  any  and  every  purchaser.  Says 
the  statute  itself,  "to  sell  the  products  of  the 
same  in  such  manner  and  upon  such  terms 
and  conditions  as  to  them  shall  be  deemed 
proper."  The  only  limitation  upon  this  oth- 
erwise absolutely  free  power  of  manufacture 
and  sale  is  that  the  state  and  its  municipal 
and  other  public  corporations  shall  have  the 
right  to  purchase  the  cement  "at  the  same 
price  as  the  products  are  offered  to  private 
persons."  There  is  in  this  not  only  no  limi- 
tation of  manufacture  and  use  for  the  public 
needs  of  the  county  only,  but  there  is  every 
contemplation  that  the  manufacture  shall  ex- 
ceed the  uses  of  a  county,  and  this  must  nec- 
essarily have  been  in  the  mind  of  the  |iegis- 
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,  latxire,  since  tbe  act  places  no  restriction 
upon  a  county  as  to  the  magnitude  ot  the 
plant  which  it  may  see  fit  to  acquire.  There 
Is  no  provision  that  the  plant  shall  bear  any 
relation  to  the  actual  or  estimated  public 
needs  of  the  county  purchasing  It.  The  coun- 
ty of  Mono,  requiring,  let  us  say,  tor  Its  pub- 
lic needs  tbe  use  of  1,000  barrels  of  cement  a 
year,  may  purchase  or  lease  a  plant  whose 
output  Is  1,000  barrels  of  cement  a  day.  It 
requires  no  technical  knowledge  of  this  or  of 
any  other  manufacturing  Industry  to  know 
that  economy  of  production  bears  a  direct 
ratio  to  efficiency  of  operation,  and  that  the 
cost  of  production  is  lessened  the  more  nearly 
that  any  manufacturing  plant  is  operated  to 
Its  maximum  of  production.  Precisely,  there- 
fore, as  any  county  operating  any  cement 
plant  must  employ  skilled  business  methods 
to  make  the  output  of  that  plant  as  large  as 
possible,  so  was  this  clearly  in  the  contem- 
plation of  the  Legislature  when  It  conferred 
powers  absolutely  unrestricted  (save  In  the 
dealings  .with  the  state  and  Its  mandatories 
in  the  matter-  of  the  sale  of  Its  surplus  prod- 
uct). Moreover,  from  the  nature  of  that 
product  Itself  there  could  be,  if  force  be  giv- 
en to  respondents'  construction  of  the  act, 
no  "Surplus  cement  incidentally  produced" 
demanding  private  sale,  as  Is  not  infrequently 
the  case  In  the  public  supply  of  water  or 
hydroelectric  energy.  Portland  cement  Is  a 
product  which  can  be  carried  over  without 
deterioration.  Tbe  necessary  products  for 
the  needs  of  a  county  for  a  given  year  can' 
unquestionably  be  closely  estimated  In  ad- 
vance by  the  county  authorities.  Their  fac- 
tory can  therefore  manufacture  tliat  amount 
and  no  more.  But  if  there  should  chance  to 
be  an  Incidental  surplus,  the  exigencies  of 
the  situation  do  not  demand  that  that  sur- 
plus should  be  sold,  since  it  may  safely  and 
economically  be  carried  over  for  next  year's 
consumption.  The  theory  therefore  of  a  sur- 
plus "incidentally  produced"  Is  as  wholly 
without  reason  as  it  Is  wholly  without  the 
purview  of  the  law  under  review,  which  at 
least  Is  founded  upon  the  sound  business 
principle  that  the  county  shall  manufacture 
all  the  cement  of  which  Its  plant  Is  capable, 
and  which  manifestly  does  not  contemplate 
that  a  county  shall  commit  business  hara- 
klrl  by  purchasing  or  building  a  cement  plant 
with  a  capacity  of  1,000  barrels  a  day  to  sup- 
ply Its  needs  of  1,000  barrels  a  year,  with  au- 
thority to  sell  only  the  small  surplus  over 
the  1,000  barrels  a  year  which  may  be  "in- 
cidentally produced."  What  the  Legislature 
did  was  to  authorize  the  counties  of  the  state 
to  engage  In  the  general  business  of  the  man- 
ufacture and  sale  of  Portland  cement,  with- 
out restriction  or  attempt  or  desire  .to  re- 
strict these  counties  to  their  individual  pub- 
lie  needs.  And  whatever  change  In  position 
the  exigencies  of  the  law  have  forced  the 
attorneys  for  the  city  of  Los  Angeles  to  take, 
it  Is  quite  apparent  from  a  reading  of  the 


lease  between  the  dty  ahd  the  county  that 
such  was  the  Interpretatltm  which  the  con- 
tracting parties  put  upon  the  law  at  the  time 
they  entered  Into  their  agreemont 

It  has  been  said  that  to  save  even  a  legis- 
lative enactment  nothing  can  be  read  into  it 
nor  read  out  of  it  The  supreme  test  of  the 
validity  of  any  such  law  is  not  what  may 
have  beoi  done  under  It,  not,  as  here,  what 
the  contracting  parties  may  by  convention 
agree  to  do  or  not  to  do  under  It,  but  it  is 
what  may  be  done  under  It.  Lewis'  Suther- 
land Stat  Cons.,  {  107;  Caty  of  Beatrice  v. 
Wright,  72  Neb.  689,  101  N.  W.  1039;  State 
V.  Stark  County,  14  N.  D.  368, 103  N.  W.  913 ; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  R^. 
289 ;  Minneapolis  Brewing  Co.  v.  McGlllivray 
(C.  CJ  104  Fed.  258;  State  v.  CLeary,  43 
Mont.  157,  115  Pac.  204.  No  man  can  doubt 
but  that  under  this  law  a  county  acquiring 
a  cement  plant  is  authorized  to  manufocture 
all  of  the  cement  which  that  plant  can  pro- 
duce and  sell  all  that  it  desires  to  private 
consumers.  To  deny  this  right  and  power 
under  tbe  law  is  to  destroy  the  law  itself  and 
to  frame  a  law  distinctly  the  contrary  of 
that  which  the  Legislature  deliberately  and 
advisedly  formulated  and  passed.  So  plain 
is  this  that  respondents  cannot  successfully 
urge  the  severability  of  the  statute  and  that 
a  part  of  it  can  be  saved  by  a  construction 
limiting  tbe  cement  production  to  the  public 
needs  of  the  county;  for  this,  as  we  have 
said,  would  be  to  make  a  law  which  the  Leg- 
islature has  not  made  and  which  requires 
legislative  deliberation  and  determination  be- 
fore it  can  be  made. 

The  invalidity  of  the  section  of  the  Code 
thus  declared  renders  unnecessary  any  de- 
tailed consideration  of  tbe  contract  entered 
Into  between  the  city  of  Los  Angeles  and  the 
county  of  Los  Angeles.  But  in  exemplifica- 
tion of  the  statement  above  made,  that  the 
contracting  parties  did  not  In  their  agree- 
ment contemplate  that  the  law  designed  to 
limit  the  manufacture  of  cement  to  tbe  coun- 
ty needs,  it  may  be  pointed  out  that  by  the 
terms  of  the  lease  the  county  is  bound  to 
manufacture  a  total  of  180,000  barrels  of  ce- 
ment each  year,  and  this  without  regard  to 
the  county  requirements.  The  county  may 
require  much  or  Uttle,  or  none  at  all,  but  it 
must  manufacture  this  product  and  either 
sell  it  or  suffer  tremendous  financial  loss  if  It 
does  not  do  so.  Not  this  alone,  but  the  city. 
In  lieu  of  the  cash  rent  which  the  county  is 
to  pay  for  the  use  of  the  plant,  may  exact 
from  the  county  the  manufacture  and  deliv- 
ery to  it — the  city — of  cement  at  an  agreed 
price.  Tbe  county  further  agrees  to  pay  a 
royalty  of  5%  cents  per  barrel  on  every  bar- 
rel of  cement  manufactured.  It  la  also  to 
pay  a  depreciation  charge  of  $11,000  a  year. 
The  city  is  to  have  the  right  to  purchase  80,- 
000  barrels  of  cement  a  year  at  a  price  fixed 
in  the  lease,  without  regard  to  what  may 
be  the  actual  market  value  of  Portland  ce- 
ment at  the  time  the  dty  elects  to  take  itV 
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All  Of  this  and  much  more  indicate  too  plain- 
ly to  call  for  discussion  the  fact  tliat  tlie 
contracting  parties  viewed  this  law  as  only  11 
can  be  regarded,  and  for  the  reasons  given 
the  judgment  In  favor  of  these  respondents 
and  against  the  defendant  auditor  of  I»s 
Angeles  and  against  the  Intervener  is  revers- 
ed) and  the  cause  remanded,  with  directions 
to  the  trial  court  to  sustain  these  appel- 
lants' general  demurrers  to  petitioner's  com- 
plaint 

We  concur:  ANGEUiOTTI,  C.  X;  HEN- 
SHAW,  J.;  LOEIGAN,  J.;  SHAW.  J.; 
SLOSS,  J. 


MILI/AB  V.  MILIiA.R  et  al.     (Sac.  2415.) 

(Supreme  Court  of  California.    Aug.  28,  1917. 

Rehearing  Denied  Sept.  27,  1917.) 

1.  Appeal  and  Ehbob  <3=>694(1)— Questions 
Reviewable — Sofficienct  or  Evidence. 

The  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  a  finding  cannot  be  considered 
on  appeal  from  a  judgment,  where  die  bill  of 
exceptions  relied  on  contains  no  specification 
of  insufficiency  of  evidence,  and  the  same  is  true 
as  to  an  appeal  from  an  order  denying  new 
trial,  where  based  on  a  bill  of  exceptions. 

2.  Appeal  and  Eibbob  (@=302(6)-— Qdestions 
Reviewable— Specification  op  Bbbob. 

Where  the  notice  of  intention  to  move  for 
new  trial  specified  in  general  terms  as  a  ground 
insufficiency  of  the  evidence  to  justify  the  find- 
ings, decision,  and  judgment  of  the  court,  the 
general  specification  of  the  insufficiency  of  the 
evidence  was  not  sufficient  to  enable  the  court 
on  appeal  to  review  the  question  of  its  suffi- 
ciency. 

3.  Affeai,  ard   Ebbob  $=9241— Questions 
Reviewable— Denial  op  Nonsuit. 

Where  the  only  ground  stated  for  motion  for 
nonsuit  was  that  there  was  no  evidence  jus- 
tifying the  court  in  granting  the  relief  prayed 
for,  or  any  relief  whatever,  the  court  on  appeal 
could  not  consider  the  evidence  to  review  the 
trial  court's  i-uling  denying  the  motion  for  non- 
suit, since  an  appellate  court  will  not  review 
the  finding  of  the  trial  court  denying  such  a 
motion  upon  any  ground  not  precisely  and 
specifically  stated  in  it,  and  where  no  ground 
is  sufficiently  stated  will  not  review  it  at  all. 

4.  Mabbiage  «=»60(6)  —  Annulment — Stat- 
ITTB— "Fbaud." 

The  secret  determination  of  one  of  the  par- 
ties to  a  marriage,  when  entering  into  the  re- 
lation, absolutely  to  refuse  to  the  other  sexual 
intercourse,  a  course  consistently  persisted  in 
at  all  times  after  the  marriage,  the  other  party 
having  acted  in  good  faith,  is  a  "fraud"  within 
Civ.  Code,  $  82,  subd.  4,  specifying  as  a  groimd 
for  annulment  of  marriage  that  the  consent  of 
either  party  was  obtained  by  fraud,  etc.,  since 
a  proTnise  made  without  any  intent  to  perform 
constitutes  actual  fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

5.  Mabboage  €=»60(6)— Annulment— Fbadd — 
Pleading — Statute. 

In  a  wife's  suit  for  maintenance,  the  hus- 
band's cross-complaint  for  annulment  on  the 
ground  that  the  wife  had  entered  the  marriage 
relation  with  the  intention  of  refusing  him  sex- 
ual intercourse  alleged  that,  owing  to  the  wifc'5 
persistent  refusal,  the  parties  had  never  had 
marital  intercourse  after  the  marriage,  and 
that  within  a  reasonable  time  the  husband  no- 


tified the  wife  that  their  relations  were  termi- 
nated, etc.,  while,  according  to  the  allegations 
of  the  wife's  complaint,  the  husband  forthwith 
willfully  failed  to  provide  the  wife  with  the 
common  necessaries  of  life  or  any  money.  Held, 
'  that  the  cross-complaint  sufficiently  negatived 
the  exception  of  Civil  Code,  §  82,  subd.  4,  pro- 
viding that  a  marriage  may  be  annulled,  when 
the  consent  of  either  party  was  obtained  by 
fraud,  "unless  such  party  afterwards  with  fufl 
knowledge  of  the  facts  constituting  the  fraud 
freely,  cohabited  with  the  other  as  husband  and 
wife." 

6.  Mabbiaoe  «=>!58(7)— Annulment— Feaud— 
Waivee^Statute. 

Under  Civ.  Code,  |  82,  subd.  4,  making  it 
ground  for  annulment  of  marriage  if  the  con- 
sent of  either  party  was  obtained  by  fraud, 
unless  such  party  afterwards,  with  fuU  knowl- 
edge of  the  facts  constituting  the  fraud,  free- 
ly cohabited  with  the  other  as  husband  and 
wife,  if  a  wife  entered  the  marriage  relation 
intending  to  refuse  her  liusband  sexual  inter- 
course, &US  committing  a  fraud  npon  him,  and 
he,  with  full  knowledge  of  the  facts,  assumed 
the  rights  of  marriage,  ct^abiting  with  his 
wife  as  such,  thus  forming  the  relation  notwith- 
standing the  fraud,  he  waived  it,  and  can  main- 
tain no  action  for  annulment  on  account  of  it. 

7.  Divorce  iS=>15  —  Makriage  €=>57  —  "An- 
nulment' '—"Divorce.  ' ' 

"Divorce"  means  the  dissolution  of  the 
bonds  of  matrimony,  based  upon  the  theory 
of  a  valid  marriage,  for  some  cause  arising  after 
the  marriage;  an  "annulment"  proceeding  is 
maintained  on  the  theory  that  for  some  cause  ex- 
isting at  the  time  of  marriae%  no  valid  marriage 
ever  existed,  even  though  the  marriage  be  only 
voidable  at  the  instance  of  the  injured  party. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  EHvorce.] 
,8.  Marriage  iS=»C5— Annulment— Effect  of 

Decree. 
The  decree  of  nnlU^  in  a  proceeding  to  an- 
nul a  marriage  determines  that  no  valid  mar- 
riage ever  existed. 

9.  DivoBOE  «=>15  — Annulment— STATtrat— 

**DlVOBCE  '* 

In  view  of  CSv.  Code,  H  82-132,  relative  to 
nullity  and  dissolution  of  marriage  and  causes 
for  denying  divorce,  the  word  "divorce,"  as  used 
in  Civ.  Code,  §§  128,  131,  132,  providing  that 
plaintiff  in  actions  for  divorce  must  be  a  resi- 
dent, etc.,  does  not  include  proceedings  for  an- 
nulment of  marriage  or  any  action  except  the 
original  action  for  divorce  for  some  cause  aris- 
ing after  marriage. 

10.  Divorce  <S=»48  —  Mabbiaoe  «=»59  — An- 
nulment—"Condonation." 

"Condonation,"  the  conditional  forgiveness 
of  a  matrimonial  ofTense  constituting  a  cause 
for  divorce,  is  a  defense  only  in  the  ordinary 
divorce  action  for  some  cause  arising  after 
marriage,  and  the  statutory  provisions  as  to 
such  defense  have  no  part  in  a  proceeding  for  an- 
nulment of  marriage  for  fraud  consisting  in  a 
wife's  determination  to  deny  sexual  interconrse. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condona- 
tion.] 

11.  Mabbiaoe  «=»e5—ANKULiiBWT<— Effect  OF 
Judgment. 

In  a  wife's  action  for  maintenance,  where- 
in her  fansband  cross-complained  for  annulment 
the  provision  of  the  final  judgment  that  the 
wife  was  not  entitled  to  recover  from  her  hus- 
band any  payment  of  alimony  or  any  money 
whatsoever  for  her  maintenance  or  otherwise 
merely  adjudicated  that  the  wife  should  not 
recover  any  alimony  or  sum  by  way  of  nerma- 
nent  maintenance  a.  necessary  result  of  the  do- 
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cree  of  nnlllty,  and  the  prtyri^n  did  not  pre- 
clude the  wife  from  collecting  any  money  due 
her  under  order  i>endente  lite,  made  for  tem- 
porary support,  etc. 

In  Bank.  Appeal  from  Superior  Court, 
Solano  County ;  W.  T.  CDonnell,  Judge. 

Action  byKatherlne  A.  Millar  against  Rob- 
ert F.  Millar  and  another,  executor  and  ex- 
ecutrix of  the  will  of  James  Millar,  deceased, 
substituted  as  defendants  in  place  of  James 
Millar.  From,  a  judgment  for  defendants, 
an  order  denying  her  motion  for  new  trial, 
and  an  order  denying  her  motion  for  further 
allowance  of  costs  and  c^junsel  fees,  plain- 
tiff appeals.    Judgment  and  orders  affirmed. 

Meteon,  Drew  &  Mackenzie  and  Roy  O. 
Hudson,  all  of  San  Francisco  (Marion  De 
Vries,  of  counsel),  for  appellant.  Frank  R. 
Devlin,  of  Fairfield,  and  A.  B.  Bolton,  of  San 
Froudsco,  for  respondents. 

ANGELLOm,  a  J.  Katharine  Millar 
brought  this  action  against  James  Millar  lor 
separate  maintenance.  Millar  answered,  de- 
nying the  validity  of  the  marriage,  and  by 
way  of  cross^complaint  alleged  that  hla  con- 
sent thereto  was  obtained  by  fraud.  He  ask- 
ed that  the  marriage  be  tinnalled.  Judgment 
was  given  for  him,  annulling  the  marriage. 
The  appeal  is  taken  by  plaintiff  from  the 
judgment  and  the  order  denying  lier  motion 
for  a  new  trial,  and  also  from  an  order  de- 
nying her  motion  for  a  further  allowance  of 
costs  and  counsel  fees. 

Millar  died  after  the  judgment  had  been 
entered  and  pending  the  appeaL 

It  Is  earnestly  contended  that  the  evidence 
was  not  sufficient  to  sustain  certain  fludlugs 
of  the  trial  court.  The  sufflciency  of  the  evi- 
dence to  sustain  the  findings  of  the  trial 
court  cannot  be  reviewed  on  the  record  be- 
fore us. 

[1]  It  is  settled  by  a  long  line  of  decisions 
of  this  court  that  the  question  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings 
cannot  be  considered  on  appeal  from  a  Judg- 
ment where  the  bill  of  exceptions  relied  on 
contains  no  specification  of  insufficiency  of 
evidence.  The  same  thing  is  true  as  to  an 
appeal  from  an  order  denying  a  new  trial 
where  the  appeal  is  based  on  a  bill  of  excep- 
tions. Howley  ▼.  Harrington,  152  Cal.  18S, 
92  Pac.  177. 

[2]  Some  reliance  Is  placed  on  the  claim 
that  the  notice  of  intention  to  move  for  a 
new  trial  specified  la  general  terms  "insuffi- 
ciency of  the  evidence  to  justify  the  findings, 
decision,  and  judgment  of  the  court,"  but 
even  if  such  a  general  spedflcation  were  suf- 
ficient, which  it  is  not,  the  notice  is  not  in- 
cluded In  the  bill  of  exceptions,  and  consti- 
tutes no  part  of  the  record  on  appeal. 

[3J  It  Is  further  suggested  that  we  may 
consider  the  evidence  for  the  purpose  of  re- 
Tlewliig  the  ruling  of  the  trial  court  denying 
a  motion  for  a  nonsuit.  The  answer  to  this 
is  that  the  motion  for  a  nonsuit  did  not  suffi- 


ciently specify  any  ground.   The  <»ly  ground 
stated  was  that: 

"There  is  no  evidence  before  the  court  jus- 
tifying it  in  granting  the  relief  prayed  for, 
or  any  relief  whatever." 

It  is  thoroughly  settled  by  a  long  line  of 
decisions  that  an  appellate  court  will  not  re- 
view the  ruling  of  the  trial  court  denying  a 
motion  for  a  nonsuit,  upon  any  ground  not 
precisely  and  specifically  stated  in  the  mo- 
tion, and,  where  no  ground  Is  sufficiently 
stated,  will  not  review  it  at  all.  In  Miller  v. 
Luco,  80  Cal.  2C1,  22  Pac.  193,  the  ground 
stated  was  "that  plaintiffs  had  failed  to 
prove  a  sufficient  case."    It  was  said: 

"  'It  is  settled  law  in  this  state  that  a  party 
moving  for  a  nonsuit  should  state  in  his  m<^ 
tion  precisely  the  grounds  on  which  he  relied 
80  that  the  attention  of  the  court  and  the  op- 
posite counsel  mav  be  particularly  directed  to- 
the  supposed  defects  in  the  plaintifE's  case.' 
•  •  *  The  motion  made  here  did  not  com- 
ply with  this  rule  and  it  was  therefore  prop- 
erly denied."  », 

See,  also,  Coffey  v.  Greenfield,  62  Cal.  608: 
Coghlnn  v.  Qunrtararo,  15  Cal.  App.  608,  115 
Pac.  664;  Sanchez  v.  N6ary,  41  Cal.  487; 
Shaln  V.  Forbes,  82  Cal.  582,  23  Pac.  198; 
Bronzan  v.  Drobaz,  93  Cal.  650,  29  Pac.  254 ; 
Durfee  v.  Scale,  139  Cal.  607,  73  Pac.  435.  It 
follows  from  what  we  have  said  that  as  to 
all  questions  of  fact  we  are  concluded  by  the 
findings  of  the  trial  court,  which  must  be 
taken  as  true  for  all  the  purposes  of  this 
appeal. 

The  findings  of  the  trial  "Court,  so  far  as 
material,  are  substantially  as  follows:  On 
January  2,  1913,  a  marriage  was  duly  sol- 
emnized between  the  parties  in  San  .Tose.  At 
the  time  of  such  marriage  plaintiff  did  not 
intend  to  consummate  tlie  marriage,  in  that 
she  did  not  Intend  to  have  sexual  Intercourse 
with  Millar.  She  "entered  Into  the  marriage 
contract  and  the  solemnization  thereof  with 
the  Intent  that  she  would  not  consiunmate 
the  marriage  or  fully  enter  Into  the  relatlbn 
arising  out  of  the  marriage  contract,  and  en- 
tered into  the  same  for  the  purpose  of  obtain- 
ing maintenance,  support,  and  property  from 
said  defendant,  and  without  any  intent  ujwn 
her  part  to  perform  the  obligations  of  the 
contract  of  marriage  or  be  anything  more  to 
the  defendant  than  a  wife  in  form."  £ver 
after  the  marriage  plaintiff  persistently  re- 
fused to  have  sexual  intercourse  with  Millar, 
notwithstanding  his  solicitations,  and  with- 
out any  reasonable  excuse  therefor,  and  at 
all  times  refused  to  occupy  the  same  bed 
with  blm,  all  in  pursuance  of  her  determina- 
tion existing  at  the  time  of  the  marriage  to 
so  refuse.  By  reason  of  her  refusal,  the  par- 
ties have  never  had  any  sexual  connection. 
So  far  as  appears  they  did  until  August  15, 
1913,  remain  together  in  the  manner  usual  to 
husband  and  wife,  the  court  finding  that 
after  the  marriage,  in  accord  with  the  plan 
theretofore  made,  they  journeyed  together  to 
several  places  in  the  United  States  and  back 
again  to  California.    Millar  entered  Into  the 
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marriage  contract  In  good  faith  with  the  In- 
tent to  fully  perform  all  the  obligations  of 
the  marriage  relation,  and  then  believed  that 
plaintiff  did  the  same,  and  was  deceived  "by 
the  false  and  fraudulent  consult  thereto,  giv- 
en by  plaintiff."  On  August  15,  1913,  Millar 
notified  plaintiff  in  writing  substantially  to 
the  effect  that  because  she  entered  into  the 
marriage  with  no  intent  of  performing  the 
duties  and  obligations  thereof,  and  persisted 
in  refusing  to  perform,  he  "rescinded  said 
contract,"  and  would  not  contribute  further 
toward  her  supjwrt  and  maintenance.  Plain- 
tiff's action  for  maintenance  was  commenced 
prior  to  October  31,  1913,  and  Millar's  an- 
swer and  cross-complaint  were  filed  Febru- 
ary 0,  1914. 

L  Otir  Civil  Code,  in  the  section  prescrib- 
ing the  grounds  existing  at  the  time  of  the 
marriage  upon  which  the  marriage  may  be 
annulled,  specifies  as  one  of  such  grounds 
"that  the  consent  of  either  party  was  ob- 
tained by  fraud,  unless  such  party  after- 
wards, with  full  knowledge  of  the  facts  con- 
stituting the  fraud,  freely  cohabited  with  the 
other  as  husband  or  wife."  Subdivision  4, 
{  82.  An  action  based  on  this  ground  may 
be  brought  by  the  injured  party  within  four 
years  after  the  discovery  of  the  facta  con- 
stituting the  fraud.  The  main  question  pre- 
sented by  this  appeal,  in  view  of  the  findings, 
is  whether  the  secret  determination  of  one 
of  the  parties  to  a  marriage  at  the  time  of 
entering  into  the,  contract  or  relation  of  mar- 
riage to  absolutely  refuse  to  the  other  all 
sexual  or  "matrimonial  intercourse  as  hus- 
band and  wife,"  as  it  is  termed  in  section  96, 
Civil  Code,  consistently  persisted  therein  at 
ail  times  after  the  marriage,  the  other  party 
having  acted  in  good  faith,  constitutes  such 
a  fraud  as  is  Included  within  the  scope  of 
subdivision  4,  section  82,  Civil  Code,  and 
warrants  an  annulment  of  the  marriage. 

[4]  Upon  further  consideration  of  this 
question  we  are  satisfied  that  the  conclusion 
reached  thereon  in  department  was  correct, 
and  that  the  question  must  be  answered  in 
the  affirmative.  Marriage  is  defined  by  our 
Civil  Code  as: 

"A  personal  relation  arising  out  of  a  civil 
contract,  to  which  the  consent  of  parties  capa- 
ble of  making  that  contract  is  necessary."  Sec- 
tion 55. 

As  we  have  seen,  otir  law  provides  that 
when  such  consent  on  the  part  of  either  par- 
ty Is  obtained  by  "fraud,"  the  marriage  may 
be  annulled  at  the  suit  of  the  other,  unless 
the  fraud  Is  waived  by  free  cohabitation  aft- 
er discovery ;  In  other  words,  such  marriage 
Is  voidable  at  the  Instance  of  the  injured 
party.  As  was  said  in  Sharon  v.  Sharon,  75 
Cal.  1,  8,  16  Pac.  345,  while  the  contract  Is 
simply  that  the  parties  forthwith  enter  Into 
the  relation  of  marriage,  "the  rights  and  ob- 
ligations of  that  status  (relation)  are  fixed  by 
society  in  accordance  with  the  principles  of 
natural  law."  These  principles  of  natural 
law  are  perfectly  understood,  certainly  in  so 


far  as  the  particular  matter  hero  involved 
Is  concerned.  The  obligation  of  the  relation 
In  this  behalf  Is  such,  to  use  the  language  of 
the  Supreme  Judicial  Court  of  Massachusetts 
In  Smith  V.  Smith,  171  Mass.  404,  50  N.  B. 
933,  41  L.  R.  A  800,  68  Am.  St.  Eep.  440,  as 
to  be  "essential  to  the  very  existence  of  the 
marriage  relation,"  a  proposition  as  to  which 
there  appears  to  be  no  dissent  In  the  author- 
ities. See  in  this  connection  Sharon  v.  Shar- 
on, 75  Cal.  33, 16  Pac.  345;  Dickinson  v.  Dick- 
inson, Law  Reports  (Eng.)  Probate  Dlv.  1913, 
p.  198.  Our  own  statutes  expressly  recognize 
this  by  making  It  a  ground  for  annulment  of 
marriage  "that  either  party  was,  at  the  time 
of  marriage,  physically  incapable  of  entering 
into  the  marriage  state,  and  such  incapadty 
continues,  and  appears  to  be  incarable." 
Subdivision  6,  §  82,  Civ.  Code.  The  physical 
incapacity  here  referred  to,  as  is  thoroughly 
established,  is  the  physical  Incapacity  to  con- 
summate th^  marriage  by  ooitipn.  In  con- 
senting to  a  marriage,  in  consenting  to  enter 
that  personal  relation,  each  of  the  parties 
impliedly  promises  the  other  that  he  or  she 
will  perform  the  duties  and  obligations  of 
the  relation,  and  the  promise  and  consent  .of 
one  are  given  in  cohsideratlon  of  and  in  re- 
liance upon  the  promise  and  consent  of  the 
other.  As  It  was  put  in  Moore  v.  Moore,  94 
Misc.  Rep.  370.  167  N.  Y.  Supp.  819: 

"So  one  who  goes  through  the  marriage  cere- 
mony represents  in  so  many  words  his  inten- 
tion and  purpose  to  fulfill  all  the  obligations 
of  a  husband  to  the  woman  he  marries." 

One  who  so  promises  and  represents,  thus 
obtaining  the  consent  of  the  other,  with  the 
secret  determination  not  to  fulfill  the  prom-i 
Ise,  must  be  held  to  have  obtained  such  con- 
sent of  the  other  party  by  fraud — at  least 
where  the  promise  relates  to  a  material  mat- 
ter. That  a  promise  made  without  any  In- 
tention of  performing  It  constitutes  actual 
fraud  Is  elementary  law  with  relation  to  or- 
dinary contracts,  and  Is  expressly  declared 
by  our  Civil  Code.  Section  1572.  As  said  in 
Martin  v.  Lawrence,  156  Cal.  194,  1(»  Pac. 
913: 

"Where  a  defendant  makes  a  promise  touch- 
ing a  substantive  part  of  the  consideration 
moving  to  the  plaintiff,  in  bad  faith  and  with- 
out intent  to  perform  the  promise,  it  consti- 
tutes a  species  of  fraud  well  recognized  in  equi- 
ty and  in  terms  denounced  by  the  Code." 

We  can  see  no  good  reason  why  this  la  not 
true  with  regard  to  the  marriage  relation. 
It  may  readily  be  conceded  that  a  court 
should  not  annul  a  marriage  on  the  ground 
of  fraud  except  in  extreme  cases,  where  the 
particular  fraud  goes  to  the  very  essence  of 
the  marriage  relation,  and  especially  Is  this 
true  where  the  marriage  has  been  fully  con- 
summated and  the  parties  have  actually  as- 
sumed all  the  mutual  rights  and  duties  of  the 
relation.  In  such  a  case  considerations  of 
public  policy  intervene,  and  courts  are  loath 
to  annul  a  marriage.  See  Smith  v.  Smith, 
supra.  But  no  consideration  of  public  policy 
precluding  relief  exists  undec  such  circum< 
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stances  as  are  establlsbed  by  the  flndiogs  in 
this  case,  and  the  authorities  generally  recog- 
nize that  In  sach  cases  the  marriage  should 
be  annulled  for  fraud.  The  latest  case  to 
which  our  attention  has  been  called  is  tliat 
of  Anders  v.  Anders,  224  Mass.  488,  113  N. 
B.  203,  L.  B.  A.  1916E],  1273,  in  which  it  was 
held  that  the  husband  was  entitled  to  a  de- 
cree annulling  the  marriage  op  the  ground  of 
fraud  where  the  woman  went  through  the 
marriage  ceremony  solely  to  secure  the  right 
to  appear  as  a  married  woman,  secretly  in- 
tending to  leave  the  husband  immediately 
after  the  ceremony,  and  carried  the  plan  In- 
to effect,  and  wt^ere  the  husband  was  deceiv- 
ed and  acted  In  good  faith.  Beferrlng  to  the 
earlier  case  of  Cowles  v.  Cowles,  112  Mass. 
298,  in  which  the  court  held  that  utter  denial 
of  marital  Intercourse  was  not  ground  for  a 
decree  of  nullity,  saying,  "It  plainly  does  not 
go  to  the  original  validity  of  the  marriage, 
and  affords  no  ground  for  declaring  the  nul- 
lity of  it,"  the  court  said: 

"It  is  Dretty  plain  that  in  deciding  Oowlea  v. 
Gowlea  tnis  court  did  not  have  in  mind  the  case 
of  a  woman  going  throagh  the  marriage  cere- 
mony with  a  preconceived  intention  never  to  al- 
low marital  intercourse." 

In  deciding  the  case  the  court  said: 
"In  the  case  at  bar  the  libelee  went  through 
the  marriage  ceremony  with  on  intention  never 
to  perform  any  one  of  the  duties  of  a  wife. 
•  •  ♦  That  plan  she  carried  into  effect.  It 
is  well  settled  that  a  contract  for  the  sale  of 
goods  is  induced  by  fraud,  and  for  that  reason 
voidable,  where  the  purchaspr  had  an  intention 
when  the  contract  was  marie  not  to  perform  bis 
promise  to  pay  for  them.  If  an  intention  not  to 
perform  his  promise  renders  a  contract  for  pur- 
chase of  property  voidable,  a  fortiori  the  same 
result  must  follow  in  case  of  a  contract  to  en- 
ter into  'tl>e  holy  estate  of  matrimony.'  " 

There  is  no  distinction  in  principle  between 
that  case  and  the  one  at  bar.  It  is  true  that 
there  the  Intention  was  never  to  perform 
"any  •  *  •  of  the  duties  of  a  wife," 
while  here  the  intention  was  only  as  to  one. 
But  that  one  was  of  such  a  character  as  to 
be  "essential  to  the  very  existence  of  the 
marriage  relation,"  and  the  fraud  was  one 
going  to  the  original  validity  of  the  marriage 
within  the  contemplation  of  section  82,  sulxl. 
4,  Givil  Cod&  It  was  said  by  the  New  York 
court  in  Moore  v.  Moore,  supra,  with  relation 
to  the  representations  Implied  from  a  con- 
sent to  a  marriage,  "misrepresentations  of 
purpose  and  Intention,  whether  express  or 
necessarily  implied,  which  constitute  a  ma- 
terial fact  Inducing  another  to  act,  constitute 
a  fraud  affecting  the  validity  of  a  contract 
Induced  thereby."  In  that  case  the  marriage 
was  annulled.  We  find  nothing  in  the  author- 
ities to  contravene  the  conclusion  we  have 
reached  on  this  question. 

That  the  law  provides  for  the  dissolution  of 
the  relation  of  marriage  by  divorce  for  spe- 
cific violations  after  marriage  by  one  party 
of  duties  appertaining  to  the  relation,  includ- 
ing the  particular  obligation  here  involved, 
is  altogether  Immaterial.     Such  subsequent 


violations  In  no  way  go  to  fhe  or^nal  valid- 
ity of  the  marriage.  The  alleged  fraud  tn 
this  case  la  not  baaed  upon  any  mere  violation 
of  any  duty  of  the  marriage  r^ation,  but 
upon  a  fraudulent  misrepresentation  made 
by  plaintiff  at  the  time  of  the  marriage,  by 
which  the  consent  of  Millar  to  enter  into  the 
m4rrlage  was  obtained,  a  matter,  as  we  have 
seen,  which  goes  to  the  original  validity  of 
the  marrisge,  and  renders  It,  at  the  suit  oft 
the  Injured  party,  void  ab  initio. 

2.  It  is  claimed  that  the  cross-complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that  it  does  not  allege  that 
immediately  upon  discovery  of  the  fraud 
Millar  ceased  to  cohabit  with  plaintiff,  and 
also  that  no  such  condition  Is  established  by 
the  findings.  This  point  appears  never  to 
have  been  made  until  the  petition  for  re- 
hearing in  this  court  after  decision  in  depart- 
ment No  demurrer  was  interposed  to  the 
crossKMmpIalnt  in  the  lower  court,  and  the 
cause  was  apparently  tried  upon  the  theory 
that  it' sufficiently  alleged  a  cause  of  action 
for  annulment,  on  the  ground  of  fraud. 

[S]  As  we  have  seen,  the  law  provides  that 
a  marriage  may  be  annulled  on  this  ground  at 
th^  suit  of  the  injured  party  "unless  such 
party  afterwards,  with  full  knowledge  of  the 
facts  constituting  the  fraud,  freely  cohabited 
with  the  other  as  husband  and  wife."  It  may 
l>e  conceded  that  a  complaint  based  on  this 
ground  should  substantially  negative  this  ex- 
ception, and  that  the  same  should  be  sul>- 
stantially  found.  While  the  cross-complaint 
is  perhaps  not  as  precise  and  speciflc  in  this 
regard  as  it  might  have  been  made,  we  think 
the  facts  alleged  and  found  sufficiently  nega- 
tive the  exception  declared  by  the  statute  to 
withstand  the  attack  now  made.  It  is  definite- 
ly alleged,  and  found,  that,  owing  to  the 
persistent  refusal  of  plaintiff,  there  was  never 
any  marital  Intercourse  between  the  parties, 
and  that,  within  what  must  be  held  to  be  a 
reasonable  tijme,  Millar,  on  account  thereof, 
notified  plaintiff  that  their  relations  were 
terminated,  and  that  he  would  no  longer  con- 
tribute to  her  support  and  maintenance.  Ac- 
cording to  the  allegations  of  her  complaint  he 
thenceforth  willfully  failed  to  provide  her 
with  the  common  or  any  necessaries  of  life, 
or  with  any  money  with  which  to  suiH?ort 
herself.  Absence  of  any  waiver  of  his  rights 
on  the  part  of  Millar  sufficiently  appears.  We 
think  the  facts  alleged  and  found  are  neces- 
sarily inconsistent  with  any  theory  that  Mil- 
lar "freely  cohabited"  with  plaintiff  as  his 
wife  within  the  meaning  of  subdivision  4  of 
section  82,  Givil  Code.  The  mere  fact  that 
they  remained  together,  under  the  circum- 
stances alleged  and  found,  during  the  few 
months  between  the  marriage  and  the  separa- 
tion, ostensibly  as  husband  and  wife,  does  not 
in  our  opinion  establish  such  cohaMtatlon  on 
his  part.  The  language  used  in  the  statute 
was  designed  to  declare  what  conduct  on  the 
part  of  the  Injured  party  should  conclusively 
establish  a  waiver  by  him  of  thf  fraud,  in 
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so  far  as  any  action  for  annulment  was  con- 
cerned. 

[6]  If,  with  full  knowledge  of  the  facts  he 
freely  assumed  the  rights  of  marriage,  thus 
afflrmlng  the  relation  notwithstanding  the 
fraud,  he  must  be  held  to  have  waived  the 
fraud,  and  is  barred  from  any  action  for  an- 
nulment, The  cohabitation  specified  is  cohabi- 
tation as  husband  and  wife,  and  we  have  no 
manner  of  doubt  that  in  the  connection  in 
which  the  words  are  used  they  repel  the  idea 
that  the  mere  remaining  together  of  the  par- 
ties for  the  time  preceding  the  final  separation, 
under  the  circumstances  alleged  and  found.  Is 
such  cohabitation  as  was  Intended  to  bar  an 
action  for  a  decree  of  nullity.  There  was  no 
true  matrimonial  cohabitation  in  the  sense  In 
which  the  words  are  here  used,  for  they  must 
be  taken  as  meaning  not  simply  the  mere 
staying  together  of  the  parties  ostensibly  as 
husband  and  wife,  but  such  a  full  and  free 
assumption  by  the  Injured  party  of  marital 
rights  as  fairly  Indicates  his  assent  to  the 
relationship,  notwithstanding  the  fraud. 

3.  Based  upon  the  contention  that  certain 
provisions  of  our  Civil  Code  pertaining  to 
ordinary  divorce  actions  are  applicable  to 
actions  for  annulment  of  marriage,  it  is  claim- 
ed that  the  cross-complaint  of  Millar  failed 
to  state  a  cause  of  action  for  the  reason  that 
it  did  not  allege  residence  on  his  part  in  the 
state  of  California  for  one  year  and  in  the 
county  where  the  action  Was  brought  for 
three  months  next  preceding  the  commence- 
ment of  the  action  (section  128,  Civ.  Code), 
and  also  that  t}ie  final  Judgment  entered 
without  an  interlocutory  Judgment  having 
first  been  given  Is  void.  Sections  131  and  132, 
Civ.  Code.  This  point  was  made  for  the  first 
time  In  the  petition  for  rehearing. 

[7]  An  examination  of  the  authorities 
shows  that  the  term  "divorce"  has  sometimes 
been  declared  to  Include  annulment  proceed- 
ings, especially  where  the  marriage  was  not 
void  in  the  extreme  sense,  but  only  voidable 
at  the  option  of  the  Injured  party.  This, 
however,  is  not  In  accord  with  modem  usage. 
Strictly  speaking  the  word  "divorce"  means 
a  dissolution  of  the  bonds  of  matrimony, 
based  upon  the  theory  of  a  valid  marriage, 
for  some  cause  arising  -after  the  marriage, 
while  an  annulment  proceeding  is  maintain- 
ed upon  the  theory  that,  for  some  cause  exist- 
ing at  the  time  of  marriage,  no  valid  marriage 
ever  existed.  This  Is  true  even  though  the 
marriage  be  only  voidable  at  the  instance  of 
the  injured  party,  or  In  the  words  used  in 
Estate  of  Gregorson,  160  Cal.  25,  110  Pac.  60, 
I*  R.  A.  1916C,  697,  Ann.  Cas.  1912D,  1124, 
"capable  of  being  annulled." 

[8]  And  the  decree  of  nullity  in  such  a 
proceeding  determines  that  no  valid  marriage 
ever  existed.  The  opinion  in  Coats  r.  Coats, 
160  Cal.  671,  118  Pac.  441,  36  L.  K.  A.  (N.  S.) 
844,  shows  this  to  have  then  been  the  view  of 
this  Court,  and  it  was  clearly  enough  stated 
In  the  opinion  that  there  was  no  statutory 
provision  applicable  to  annulment  proceed- 


ings for  the  apportlonmoit  of  what  would  bo 
community  property  if  the  marriage  was 
valid,  although  complete  provision  for  the 
disposition  of  community  property  in  the 
event  of  "the  dissolution  of  the  marriage  by 
the  decree  of  a  court  of  competent  Jurisdic- 
tion" was  made  by  section  146,  Civil  Code, 
The  broader  meaning  is,  however,  often  given 
to  the  word  "divorce"  by  reason  of  the  man- 
ner In  which  It  is  used  In  statutory  provl- 
slons. 

[9]  But  we  can  see  no  warrant  in  onr  own 
statute  for  holding  that,  as  used  In  sectlcHis 
128,  131,  and  132,  Civil  Code,  it  includes  an- 
nulment proceedings,  or  any  action  except  the 
ordinary  action  for  divorce  for  some  cause 
arising  after  marriage.  These  sections  are 
In  terms  confined  to  actions  for  divorce.  They 
are  all  contained  In  article  3  of  chapter  2, 
tit  1,  part  3,  of  the  Civil  Code,  an  article 
entitled  "Causes  for  Denying  Divorce."  The 
preceding  article  (2)  is  entitled  "Dissolution 
of  Marriage,"  while  article  1  is  entitled  "Nul- 
lity," and  contains  full  provision  for  the  an- 
nulment of  marriage  for  specified  causes 
existing  at  the  time  of  marriage.  A  careful 
reading  of  the  provisions  of  these  three  ar- 
ticles makes  it  apparent  to  us  that  the  pro- 
visions of  article  3  (causes  for  denying  di- 
vorce) relate  only  to  the  actions  referred  to 
In  article  2.  Article  1,  as  we  have  seen, 
treats  fully  of  the  annulment  of  marriages, 
prescribes  the  various  periods  of  time  within 
which  actions  therefor  may  be  brought,  and 
recognizes  that  a  Judgment  of  nullity  Is  con- 
clusive as  against  the  parties.  The  first  sec- 
tion of  article  2  (section  90)  declares  that: 

"Marriage  is  dissolved  only:  One.  By  death  of 
one  of  the  parties;  or.  Two.  By  the  judgment 
of  a  court  of  competent  jurisdictioH  decreeing 
a  divorce  of  the  parties." 

There  follows,  In  section  92,  a  statement  of 
the  causes  for  which  "divorces"  may  be  grant- 
ed, which  statement  Is,  of  course,  exclusive 
of  all  other  causes,  and  which  specifies  only 
causes  arising  alter  marriage.  Then  follow 
definitions  of  the  various  grounds  of  divorce 
so  specified.  It  Is  obvious  that  the  term 
"divorce"  is  nowhere  used  In  this  article  as 
including  a  proceeding  for  or  a  decree  of 
nullity.  Coming  to  article  3  (causes  for  deny- 
ing divorce)  we  find  that  section  3  provides 
that  divorce  must  be  denied  upon  showing 
connivance,  or  collusion,  or  condonation,  or 
recrimination,  or  limitation  or  lapse  of  time. 
A  reading  of  the  sections  defining  the  first 
four  of  these  things  shows  that  they  can  refer 
only  to  the  divorce  actions  treated  In  ar- 
ticle 2.  As  to  the  matter  of  limitations  or 
lapse  of  time  It  Is  provided  in  this  article,  In 
section  127,  that: 

"There  are  no  limitations  of  time  for  com- 
mencing actions  for  divorce,  except  such  as  are 
contained  in  section  one  hnndrea  and  twenty- 
four." 

Section  124,  in  the  same  article,  prescribes 
the  time  as  to  all  such  actions.  Section  ESS 
In  article  1,  relating  to  nullity,  prescribes  the 
period  of  limitation  as  to  all  action  for  nul- 
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Uty.  It  l8  In  this  artide  j0)  that  we  find 
section  128  providing  that  "a  divorce  must 
not  be  granted"  unless  the  plaintiff  has  cer- 
tain quallflcations  ot  residence  in  the  state 
and  county  where  the  action  Is  brought,  sec- 
tion ISO  providing  tiiat  "no  divorce  can  be 
granted 'upon  the  default  of  the  defendant," 
etc.,  and  sections  131  and  132  relating  to  In- 
terlocutory and  final  decrees  "In  actions  for 
divorce,"  all  designed  to  giiard  against  fraud- 
ulent dissolutions  of  valid  marriages,  or  to 
discourage  resort  to  an  action  for  such  a  dis- 
solution with  a  view  to  a  hasty  marriage 
with  another,  and  to  afford  a  time  between 
Interlocutory  and  final  decree  within  which 
the  parties  to  a  valid  marriage  may  be  recon- 
ciled and  the  status  maintained.  It  seems  to 
us  to  be  too  clear  for  question  that  the  di- 
vorce action  referred  to  in  all  these  provi- 
sions is  the  ordinary  action  for  divorce  re- 
ferred to  in  article  2,  and  that  it  does  not 
Include  nullity  proceedings.  As  against  this 
view  is  simply  the  fact  that  the  chapter 
containing  these  articles  (chapter  2)  is  en- 
titled "Divorce,"  and  that  as  there  used  in 
this  very  general  way  the  term  Includes  an- 
nulment proceedings,  as  well  as  divorce  pro- 
ceedings. Dunphy  v.  Ouuphy,  161  Cal.  87,  92, 
118  Pac.  445.  It  was  said  in  the  opinion  in 
the  case  Just  cited  that: 

"It  may  well  be  argued  that  such  provisions  in 
the  aolxiivision  entitled  'General  Provisions'  (ar- 
ticle 4)  as  are  appropriate  in  actions  for  annul- 
ment are  applicable  thereto." 

However,  even  this  was  not  decided,  and 
it  was  distinctly  declared  In  effect  in  Coats 
V.  Coats,  supra,  that  section  146  (contained 
in  article  4)  does  not  apply  to  nullity  proceed- 
ings. And  we  are  not  concerned  here  with 
any  of  these  "general  provisions."  In  view 
of  the  more  specific  headings  of  the  various 
articles,  and  the  nature  of  their  provisions, 
we  are  satisfied  that,  notwithstanding  the 
use  of  the  word  "Divorce"  as  the  title  of  the 
chapter,  the  term  "divorce"  in  article  3  can- 
not be  fairly  construed  as  Including  nullity 
proceedings. 

[10]  4.  It  is  claimed  that  the  evidence  was 
such  as  to  require  a  finding  on  the  question 
of  "condonation,"  even  though  there  was 
nothing  in  the  pleadings  attempting  to  set 
up  any  such  defense.  Begardless  of  all  other 
answers  that  might  be  made  to  this  claim, 
it  is  sufllclent  to  say  that  "condonation"  is 
a  defense  only  In  the  ordinary  divorce  action 
for  some  cause  arising  after  marriage,  and  is 
defined  as  being  "the  conditional  forgiveness 
of  a  matrimonial  offense  constltntlng  a  cause 
of  divorce."  The  statutory  provisions  as  to 
this  defense  can  play  no  part  In  the  present 
proceeding.  We  have  already  seen  that  there 
was  no  waiver  of  the  fraud  which  was  the 
basis  of  this  action  for  annulment. 

[11]  6.  As  to  the  appeal  on  the  ground  of 
error  in  the  matter  of  alimony,  costs,  and 
counsel  fees,  the  only  point  now  made  is  as 


to  the  provlsi<m  of  the  final  Judgment  "tliat 
the  plaintiff  •  •  •  is  not  entitled  to  have 
or  recover  of  or  from  James  A.  Millar,  the 
defendant,  any  payment  of  aUmony,  or  any 
payment  of  money  whatsoever  for  her  main- 
tenance or  otherwise."  It  is  urged  that  this 
is  an  adjudication  that  plaintiff  was  not 
entitled  to  any  alimony  pendente  lite,  or  costs 
or  counsel  fees  necessary  to  enable  her  to 
maintain  the  action,  ^t  seems  to  us  that 
learned  counsel  for  plaintiff  mistake  the  pur- 
pose and  effect  of  this  provision  of  the  Judg- 
ment To  our  minds  it  has  no  reference 
whatever  to  any  of  these  matters.  The  ac- 
tion was,  as  we  have  seen,  one  by  plaintiff 
for  permanent  alimony  or  maintenance,  and 
the  provision  complained  of  is  In  response 
to  her  claims  in  that  regard,  and  nothing 
else.  It  simply  adjudicates  that  she  shall  not 
recover  any  such  alimony  or  sum  by  way  of 
permanent  maintenance,  a  necessary  result 
of  the  decree  of  nullity.  If  under  any  order 
pendente  lite  made  for  temporary  support,  or 
payment  of  costs  or  counsel  fees,  money  is 
still  due  her,  she  is  not  precluded  by  -this 
provision  of  the  Judgment  from  collecting  it. 
Kor  do  we  think  the  Injunctive  provision  of 
the  Judgment  refers  to  this  matter,  and  we 
cannot  see  how  it  in  any  degree  prejudicially 
affects  plaintiff. 

We  can  see  in  this  record  no  sufllcient 
warrant  for  disturbing  the  Judgment  of  the 
superior  court  No  point  is  now  made  as  to 
the  order  denying  a  further  allowance  of 
costs  and  counsel  fees. 

The  Judgment  and  orders  appealed  from 
are  aflirmed. 

We  ccmcur:  SHAW,  J.;  VICTOK  E. 
SHAW,  Judge  pro  tern.;  SLOSS,  J.;  HEN- 
SHAW,  J. 


In  re  WHITNEY'S  ESTATE.    WHEELER  v. 

LANDERS  et  al.    WHITNEY  v.  SAME. 

(8.  F.  7778»  T834.) 

(Supreme  Court  of  California.    Aug.  28,  1917. 
Rehearing  Denied  Sept  27,  1917.) 

i.  PERPBTnrnES  €=>6^) — SusPENnnia  Pow- 

KB  or  AUSNATION. 
Testator  gave  the  residue  of  his  estate  in 
trust  for  the  use  and  purposes  set  forth  in  Iiis 
will.  The  residue  was  to  be  treated  as  a  whole 
until  his  son  V.  became  35  years  old  or  until 
the  son's  death  if  he  died  earlier.  During  such 
period  there  was  to  be  paid  to  each  caild  a 
stated  sum  per  month,  and  at  the  end  of  the 
period  the  residue  was  to  be  divided  into  three 
equal  parts.  One  part  was  to  be  conveyed  to 
V.  if  be  lived  to  be  35  years  old ;  if  not,  to  be 
held  in  trust  for  his  issue.  The  second  part  was 
to  be  held  in  trust  for  P.  and  his  issue,  and  the 
third  part  for  H.  and  her  issue,  "in  the  manner 
hereinafter  provided."  Upon  the  distribution 
into  parts  it  was  provided  substantially  with 
reference  to  the  one-third  share  of  each  child 
that  there  should  be  paid  to  him  a  stated  amount 
each  year,  and  that,  "if  at  the  time  of  bis  death 
his  youngest  diild,  if  a  son,  shall  have  arrived 
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at  the  age  6f  twenty-one  years  or  if  a  daughter, 
■ball  have  arrived  at  the  age  of  eighteen  years, 
the  third  of  the  property  held  for  his  benefit 
shall  be  distributed  equally  amoni  his  children. 
•  •  •  In  case  the  youngest  child  at  the  time 
of  his  death  shall  not  have  arrived  at  the  age 
mentioned  above  the  property  shall  be  held  in 
trust  until  the  youngest  child  shall  have  arrived 
at  the  Hde  designated  and  then  the  property  shall 
be  distributed  among  his  issue  as  aforesaid."  In 
case  of  the  death  of  a  child  of  testator  without 
issue  the  third  of  the  property  held  for  his 
benefit  was  to  go  in  equal  parts  to  the  others  or 
to  the  trust  for  their  issue.  Civ.  Code,  {  74ft, 
provides  that  the  death  of  the  testator  is  to  be 
deemed  the  time  of  the  creation  of  the  limitation, 
condition  or  interest.  Section  716  declares  that 
every  future  interest  is  void  which  by  any  pos- 
sibility may  suspend  the  power  of  alienation 
longer  than  the  Code  permits.  Held,  that  the 
limitations  of  the  will  created  future  interests 
which  suspend  the  absolute  power  of  alienation 
for  a  longer  period  than  during  the  continu- 
ance of  lives  in  being  at  the  death  of  testator  in 
•violation  of  Civ.  Code,  f  715,  making  the  limi- 
tation void  in  its  creation. 

2.  WlT,LB  «=»473— TSUSr  IRVAUD  IN  Pabt— 

Separation. 
As  the  remainders  over  after  the  death  of 
testator's  children  were  not  remainders  vesting 
at  their  death  respectively,  hot  only  when  the 
youngest  surviving  child  became  of  age,  they 
were  void,  and  the  trust  for  that  purpose  being 
incapable  of  separation  from  the  trust  other- 
wise valid,  the  entire  disposition  in  trust  must 
be  held  invalid. 

3.  Wills  <S=»440  —  Conbtbuction— Intent  of 
TRestatob. 

The  intent  of  the  testator  must  be  deter- 
mined by  the  language  of  his  will. 
i.  Wills  «=»448  —  Constbuction— Avoiding 
Intestacy. 

Where  there  is  doubt  as  to  the  meaning  of  a 
will,  that  interpretation  is  to  be  preferred 
which  will  avoid  intestacy. 

5.  Wills  <S=»629—CoN8TRUC!noN— Vested  Re- 

HAINDEBS. 

A  construction  that,  a  remainder  is  vested 
is  to  be  taken  rather  than  one  whidi  would  make 
such  remainder  contingent. 

6.  Pebpetcities  «=»9(1)  —  AoomniLATiON  of 
Income. 

As  the  effect  of  the  provisions  as  to  the  in- 
come of  the  property  after  the  death  of  the 
testator  was  to  provide  for  an  accumulation  of 
all  income  in  excess  of  monthly  allowances,  the 
children  being  adults,  the  provisions  were  void 
as  contrary  to  Civ.  Code,  §§  722-726,  forbid- 
ding the  accumulation  of  income  except  for  the 
benefit  of  minors  in  beinK  during  their  minority. 

7.  Wills  ®=»800  —  Election  to  Take — Con- 
btbuction. 

The  wife  elected  "to  accept  and  acquiesce  in 
the  provisions  of  said  will  and  hereby  waive  all 
claims  to  my  share  of  any  community  property 
and  any  all  other  claims  that  I  may  have  upon 
any  of  the  estate  disposed  of  by  the  said  will."* 
Held,  that  such  waiver  was  not  a  waiver  of  the 
widow's  right  to  claim  a  share  niTider  the  law 
of  succession  in  any  property  of  decedent  of 
which  the  will  made  no  valid  disposition. 

Department  1.  Appeals  from  Superior 
Court,  City  and  County,  of  San  Francisco ; 
J.  V.  Coffey,  Judige. 

In  the  matter  of  the  estate  of  Joel  Parker 
Whitney,  deceased.  From  an  order  denying 
her  petition  for  partial  distribution,  Helen 
Beryl  Whitney  Wheeler  appeal.s.  and  from  an 
order  denying  his  separate  petition  for  par- 


tial distribution,  Parker  Whitney  appeals. 
Orders  reversed. 
See,  also,  171  Gal.  75S,  164  Pac.  856. 

W.  T.  Plnnkett,  Sullivan  &  Sullivan  an^ 
Theo.  J.  Roche,  Louis  V.  Crowley,  and  James 
P.  Sweeney,  all  of  San  Francisco,  for  appel- 
lants. Corbet  &  Selby,  of  San  FranAsco,  for 
resiiondent  trustees  and  others.  Ciishlng  & 
Cusbing,  of  San  Francisco,  for  respondent 
■widow.  Hamilton  A,  Bauer,  of  San  Francis- 
co, for  respondent  guardian  of  minors. 

SHAW,  J.  Two  appeals  are  presented  by 
(he  records  in  the  cases  above  entitled.  No. 
7778  is  an  appeal  by  Helen  Beryl  Whitney 
AATieeler  from  an  order  denying  her  petition 
for  partial  distribution  of  the  estate  of  Joel 
Parker  Whitney,  deceased.  No.  7834  is  an  ap- 
peal by  Parker  Whitney  from  an  order  deny- 
ing bis  separate  petition  for  a  partial  distri- 
bution of  said  estate. 

The  questions  involved  in  the  two  appeals 
are  substantially  the  same  and  they  may  as 
well  be  considered  together.  The  two  appel- 
lants are  children  of  the  testator.  Each 
claims  a  right  to  partial  distribution  before 
final  settlement  on  the  ground  that  the  time 
for  presenting  claims  has  expired;  tliat  the 
estate  is  but  little  Indebted;  that  a  large 
part  of  the  assets  is  In  condition  for  distribu- 
tion; and  that  said  decedent,  although  he 
left  a  will  which  has  been  duly  admitted  to 
probate,  made  no  valid  or  lawful  disposition 
of  his  estate  thereby.  All  of  these  grounds  are 
conceded,  except  the  asserted  invalidity  of 
the  wUl,  and  that  is  the  only  question  pre- 
sented for  consideration. 

Joel  Parker  Whitney  died  on  January  17, 
1913.  He  left  surviving  as  his  only  heirs  at 
law  his  widow,  Lucy  Whitney,  and  his  three 
children,  namely,  Parker  Whitney,  Vincent 
Whitney,  and  Helen  Beryl  WJiltney  Wheeler. 
His  estate  consisted  of  the  capital  stock  of 
the  Whitney  instate  Company,  a  California 
cori>oration,  appraised  at  $847,821.15,  and 
two  parcels  of  real  property,  one  in  Maine, 
worth  $2,000,  and  one  In  Colorado,  worth 
$7,500.  After  the  satisfaction  of  certain 
legacies  and  devises,  the  will  gave  the  resi- 
due, which  the  court  found  to  be  of  the  value 
of  $839,271.15,  to  three  persons  named,  as 
trustees,  in  trust  for  the  uses  and  purposes 
set  forth  In  the  will. 

The  general  plan  of  this  trust  was  that  the 
widow  should  receive  the  sum  of  $1,200  per 
month  during  her  life,  in  lieu  of  all  other 
Interests  and  rights  she  might  have  In  the 
estate,  including  her  rl^ts  In  the  community 
proi^rty,  if  any ;  that  the  said  residue  should 
be  treated  as  a  whole  ontll  his  son  Vincent 
became  30  years  old,  or  until  his  death,  if  he 
died  earlier;  that  during  that  period  there 
should  be  paid  to  each  child  $300  per  month, 
and  that  at  the  end  of  that  period  the  residue 
should  be  "divided  or  distributed  into  three 
equal  parts" ;  that  one  part  should  be  trans- 
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ferred  and  conveyed  to  Vincent  absohitely,  U 
be  lived  to  be  3S  years  old,  If  not,  tbea  to  be 
beld  In  trust  for  his  Issue,  subject  to  a  prt>- 
vision  to  be  made  for  bis  widow;  that  the 
second  one  of  the  parts  should  be  "held  in 
trust  for  the  benefit  of  Parker  and^s  issue 
In  the  manner  hereUiafter  provided" ;  and 
that  the  third  of  said  parts  should  be  "held 
In  trust  for  the  benefit  of  Helen  Beryl  and 
Iter  Issue  In  the  manner  hereinafter  provid- 
ed." 

[1]  The  contention  of  the  appellants  is  that 
the  limitations  of  the  will  create  future  In- 
terests which  suspend  the  absolute  power  of 
aUenation  for  a  longer  period  than  during 
the  continuance  of  lives  in  being  at  the  death 
of  the  testator.  Such  suspension  is  forbidden 
by  sections  715  and  749  of  the  Ciyil  Code.  It 
is  also  claimed  that  the  will  provides  for  un- 
lawful accumulations  of  the  Income  of  the 
property,  contrary  to  provisions  of  the  Civil 
Code  on  that  subject.  Sections  723  to  726. 
The  limitations  attacked  are  those  providing 
for  the  disposition  of  the  property  after  the 
division  of  the  residue  into  three  parts  as 
above  mentioned. 

The  time  of  the  death  of  the  testator  is 
deemed  to  be  the  time  of  the  "creation  of  the 
limitation,  condition,  or  future  interest"  de- 
clared to  be  void  by  the  Code  secUous  above 
mentioned.  Civ.  Code,  }  749.  Section  "16  de- 
clares that  "every  future  interest  is  void  In 
Its  creation  which,  by  any  possibility,"  may 
suspend  the  power  of  alienation  longer  than 
the  Code  permits.  This  possibility  is  to  be 
determined  by  the  cooiUtlons  existing  "at  the 
time  of  the  creation"  of  the  limitation  or  fu- 
ture Interests,  that  Is,  at  the  time  of  the 
death  of  the  testate. 

"The  statute  does  not  permit  ub  to  wait  and 
see  whether  events  may  not  so  transpire  that  in 
fact  no  perpetuity  reanlts,  but  if  under  the  terms 
of  the  deed  or  will  creating  the  trust,  when 
properly  construed,  the  instrument  'by  any  pos- 
sibility may  suspend'  the  abisolnte  power  of 
alienation  beyond  the  continuance  of  Uves  in 
being,  the  instrument,  whether  a  deed  or  will,  is 
void,  and  no  trust  is  created  nor  any  estate  vest- 
ed in  the  trustees."  Estate  of  Steele,  124  Cal. 
637,  57  Pac.  664 ;   Gray  on  Perpetuities,  |  231. 

The  limitations  in  favor  of  the  issue  of 
Vincent,  in  case  of  his  death  before  becoming 
35  years  of  age,  are  similar,  so  far  as  the  ob- 
jections under  consideration  are  concerned, 
to  those  for  the  issue  of  Parker  and  Helea. 
It  is  therefore  unnecessary  to  state  more 
fully  the  terms  of  those  limitations.  The 
questions  may  be  as  well  determined  by  a 
consideration  of  the  language  of  the  will  re- 
lating to  the  disposition  of  the  shares  of 
Parker  and  Helen. 

With  respect  to  the  shares  of  Parker  and 
Helen,  the  first  declaration  of  the  will  is 
that,  opcm  the  division  or  distribution  into 
parts: 

"The  second  of  these  three  parts  shall  be  held 
in  trust. for  the  benefit  of  my  son  Parker  and  hia 
issue,  in  the  manner  hereinafter  provided,  and 
the  third  of  these  three  parts  shnll  be  held  in 
trust  for  the  benefit  of  my.  daughter  Helen 
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Beryl  and  her  issue,  in  the  manner  hereinafter 
provided." 

The  special  provision  as  to  tbe  share  of 
Parker  Is : 

"The  third  of  the  property  set  apart  for  the 
benefit  of  my  son  Parker  and  his  issue  •  •  * 
shall  be  held  and  disposed  of  as  follows :    *    *    * 

"There  shall  be  paid  to  my  said  son  Parker 
the  sum  of  thirty-six  hundred  dollars  a  year  in 
equal  monthly  payments  of  three  hundred  dol- 
lars so  lon^  as  he  shall  live.  If  at  the  time  of 
his  death  his  youngest  child,  if  a  son,  shall  have 
arrived  at  the  age  of  twenty-one  years,  or,  if  a 
daughter,  shall  have  arrived  at  the  age  of  eigh- 
teen years,  the  third  of  the  property  heretofore 
held  for  his  benefit  shall  be  distributed  equally 
among  his  children,  the  children  of  any  deceased 
child  taking  by  right  of  representation,  the  trus- 
tees retaining  in  their  hands  during  the  life  of 
my  wife  a  sufficient  amount  of  the  property  to 
pay  four  hundred  doUars  a  month  to  my  wife  as 
one-third  of  the  provision  for  her.  In  case  his 
youngest  child  at  the  time  of  his  death  shall  not 
have  arrived  at  the  age  mentioned,  above,  the 
property  shall  be  hdd  in  trust  for  the  benefit  of 
his  ciiildren  until  the  youngest  child  shall  ar- 
rive at  the  age  designated,  and  then  the  prop- 
erty shall  be  distributed  among  his  issue  as  afore- 
said. In  case  my  son  Parker  shall  die  without 
leaving  issue,  the  third  of  the  property  thereto- 
fore held  for  his  benefit  shall  go  in  equal  parts, 
one-half  to  my  son  Vincent,  subject  to  the 
charge  for  the  benefit  of  my  wife,  or  to  the  trust 
for  his  issue,  and  th^  other  half  to  the  trust 
for  the  benefit  of  my  daughter  Helen  Beryl  and 
her  issue." 

As  to  Helen's  share  it  Is: 

"The  third  of  the  property  set  apart  for  the 
benefit  of  Helen  Beryl  and  her  issue  *  *  .* 
shall  be  held  and  disposed  of  as  follows: 

"There  shall  be  paid  to  my  daughter  Helen 
Beryl  the  sum  of  thirty-six  hundred  dollars  a 
year  in  equal  monthly  payments  of  three  hun- 
dred dollars,  and  the  trustees  acting  unanimous- 
ly at  any  time  shall  have  the  power  to  increase 
the  income  paid  to  my  said  daughter  to  the  full 
amount  of  the  net  income  derived  from  the  prop- 
erty held  for  her  benefit,  after  deducting  the 
amount  required  to  provide  one-third  of  the 
amount  required  for  the  monthly  payments  to 
my  wife. 

"Upon  the  death  of  my  daughter  Helen  Beryl, 
so  much  of  the  income  as  the  trustees  shall  con- 
sider appropriate  and  necessary  shall  be  paid 
to  her  issue  until  her  youngest  child,  if  a  son, 
shall  have  arrived  at  the  age  of  twenty-one 
years,  or,  if  a  daughter,  shall  have  arrived  at 
the  age  of  eighteen  year*,  when  the  third  of 
the  property  theretofore  held  for  the  benefit  of 
my  daughter  Helen  Beryl  shall  be  distributed 
equally  among  her  children,  the  children  of  any 
deceased  child  taking  the  parent's  share  by 
right  of  representation,  the  trustees  retaining 
in  their  hands  during  the  life  of  my  wife  a  sufB- 
deut  amount  of  the  property  to  pay  four  hundred 
dollars  a  month  to  my  wife  as  one-third  of  the 
provision  for  her. 

"In  case  my  daughter  Hden  Beryl  shall  die 
without  leaving  issue,  the  share  of  the  property 
which  would  have  been  or  shall  have  been  held 
for  her  benefit  shall  be  divided  equally  one-half 
to  my  son  Vincent,  subject  to  the  charge  for  the 
benefit  of  my  wife,  or  to  the  trust  for  the  braiefit 
of  bis  issue,  and  the  other  half  to  the  trust  for 
the  benefit  of  my  son  Parker  and  his  issue." 

If  the  effect  of  theae  provisions.  In  the 
possible  event  that  a  child  shall  die  leaving  a 
minor  child  or  children,  is  that  the  title  to 
the  share  Is  to  be  held  by  the  trustees  there- 
after until  the  youngest  child  is  of  age,  and 
shall  at  .that  time,  and  i>ot  before,  become 
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vested  In  those  of  the  Issue  that  may  then  be 
living  and  the  chil'dren,  if  any,  of  any  deceas- 
«d  child,  then  it  would  constitute  a  gift  to 
a  class  of  persons,  not  in  being  at  the  death 
-of  the  testator,  and  neither  the  number  of  the 
-class  nor  the  persons  who  are  to  compose  the 
class  could  be  known  or  ascertained  until 
the  youngest  surviving  child  became  of  age. 
See  Civ.  Code,  §  1337.  Such  remainder  would 
be  a  future  contingent  interest  which  could 
not  be  aliened,  until  the  child  became  of 
age.  Civ.  Code,  |§  693,  695.  Then,  for  the 
first  time,  the  persons  who  are  to  own  it 
would  become  known.  That  event  must  oc- 
cur after  the  termination  of  the  life  of  the 
child  of  the  testator.  From  the  death  of 
such  child,  nntil  the  youngest  of  such  issue 
became  of  age  the  power  of  alienation  would 
be  suspended,  contrary  to  section  715,  afore- 
said. Bistate  of  Cavarly,  119  Cal.  409,  51  Pac. 
629.  Under  section  716,  such  limitation 
would  be  void  in  its  creation. 

If  these  dispositions  of  the  remainder  in 
the  shares  of  Helen  and  Parker  are  void  for 
the  reasons  stated,  the  result  is  that  the  de- 
cedent made  no  testamentary  disposition  of 
that  portion  of  his  estate;  that  he  died  in- 
testate as  to  that  part  of  his  property  and 
the  same  descended  at  his  death  to  his  heirs 
at  law  according  to  our  law  of  succession. 
The  share  set  apart  for  Helen  and  her  is- 
sue would  not,  in  that  event,  go  entirely  to 
her  issue,  as  the  testator  Intended,  upon  the 
arrival  of  her  youngest  child  at  majority,  nor 
even  to  her  heirs  exclusively  at  her  death. 
It  would  go  to  the  heirs  of  the  testator,  and 
would  vest  in  them  at  his  death,  and  not  at 
the  death  of  Helen.  If  it  was  his  community 
property,  his  widow  would  take  one-half, 
and  the  three  children  would  each  take  one- 
sixth  of  this  remainder  in  the  one-third  part 
directed  to  be  set  apart  to  Helen.  If  it  was 
his  separate  property,  the  widow  would 
take  one-third  and  each  child  two-ninths. 
The  court  did  not  find  on  the  issue  whether 
it  was  community  property  or  separate  prop- 
erty. 

[2]  Nothing  can  be  clearer  than  the  propo- 
sition that  the  testator  did  not  intend  that 
his  widow,  or  either  of  the  other  children, 
should  have  any  part  of  the  share  so  set 
apart  to  one  child,  except  in  the  contingency 
he  provided  for;  that  is,  the  death  of  one  of 
his  children  without  issue.  To  do  this  would 
destroy  a  very  material  part  of  the  plan  of 
the  testator  for  the  disposition  of  his  estate, 
and  would  produce  a  result  which  he  did  not 
contemplate  and  to  which  it  cannot  be  sup- 
posed that  he  did  consent  or  would  have  con- 
sented. 

Where  a  will  or  deed  disposes  of  property 
upon  trusts  for  several  purposes,  some  of 
which  are  valid  and  some  void,  the  "valid 
tmsts  should  not  be  disregarded  because  In 
the'  Instrument  creating  them  one  particular 
Invalid  trust  is  declared,  unless  the  latter  Is 
80  Inseparably  blended  with  the  others  that 
tt  cannot  be  eliminated  without  destroying 


the  main  intent  of  the  trustor,  or  working 
manifest  injustice  to  other  beneficiaries." 
Estate  of  WiUey,  128  CaL  11,  60  Pac  471. 
If  the  elimination  of  the  void  trust  causes 
no  important  practical  change  in  the  testa- 
tor's geiftral  scheme,  if  such  void  trust  is 
not  essential  thereto,  ahd  does  not  impair  the 
validity  of  the  other  dispositions  of  the  will,  it 
may  be  cut  ofC  and  the  other  dispositions  al- 
lowed to  stand.  Manice  v.  Manice,  43  N.  Y. 
381.  If  the  trust  created  "is  of  such  a  na- 
ture as  to  make  it  indivisible^  and  incapable 
of  being  carried  out  as  to  that  trust  wliich 
is  clearly  legal,  because  of  the  •  *  •  in- 
validity of  the  other  trust,"  the  whole  trust 
must  be  held  void.  Nellis  v.  Rickard,  133 
Cal.  620,  66  Pac.  32,  85  Am.  St  Rep.  227. 

"The  question  whether  the  valid  clauses  can 
stand  depends  upon  whether  or  not  the  invalid 
ones  are  so  interwoven  with  them  that  they  can- 
not be  eliminated  without  interfering  with  and 
changing  the  main  scheme  of  the  testator.  In 
DarUng  v.  Rogers,  22  Wend.  [N.  Y.]  495,  Sen- 
ator Verplanck  correctly  stated  the  rule  as  fol- 
lows: 'When  a  will  is  good  in  part  and  bad  in 
part,  the  part  otherwise  valid  is  void  if  it  works 
such  a  distribution  of  the  estate  as,  from  the 
whole  testament  taken  together,  was  evidently 
never  the  design  of  the  testator.  Otherwise 
when  a  good  part  is  so  far  independent  that  it 
would  have  stood  had  the  testator  been  aware  of 
the  invalidity  of  the  rest'  "  Estate  of  Fair,  132 
Cal.  540,  60  Pac.  442,  64  Pac.  1000,  84  Am. 
St  Rep.  70. 

The  conclusion  necessarily  follows  that,  If 
these  remainders  over  after  death  of  the 
testator's  children  are  not  remainders  vest- 
ing at  their  deaths,  respectively,  but  only 
when  the  youngest  surviving  child  shall  be- 
come of  age,  they  are  void,  that  the  trust 
for  that  purpose  is  Incapable  of  being  sepa- 
rated from  the  trusts  otherwise  valid,  and 
that  the  entire  disposition  in  trust  must  be 
declared  void.  It  is  therefore  necessary  to 
determine  whether,  by  the  terms  of  the  will, 
these  remainders  are  to  vest  at  the  death  of 
the  respective  children,  or  afterward,  upon 
'the  coming  of  age  of  the  youngest  child. 

[3-B]  The  Intention  of  a  testator  must  be 
determined  by  the  language  of  his  will. 
Where  there  is  doubt  as  to  its  meaning,  that 
interpretation  is  to  be  preferred  which  will 
avoid  intestacy  as  to  the  whole  or  any  part 
of  the  estate.  Le  Breton  v.  Cook,  107  CaL 
416,  40  Pac.  552 ;  Ov.  Code,  S  1326.  A  con- 
struction which  leads  to  the  conclusion  that 
a  remainder  is  vested  is  to  be  taken  rather 
than  one  which  would  make  such  remainder 
contingent  Williams  v.  Williams,  73  Cal. 
102,  14  Pac.  394. 

Giving  due  weight  to  these  rules  and  poli- 
cies, we  are  nevertheless  unable  to  reach  the 
conclusion  that  the  will  provides  that  the 
interests  of  the  children  of  Parker,  if  one  Is  a 
minor,  shall  vest  on  the  death  of  the  parent. 
On  the  contrary,  the  only  reasonable  Inter- 
pretation of  its  language  is  that  the  title  to 
such  remainder  is  to  remain  in  the  trustees 
until  his  youngest  Child  becomes  of  age,  and 
is  at  that  time  to  be  distributed  by  the  trus- 
tees, and  is  then  to  vest  in  tiis  diildren  thai 
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living  and  the  children  then  living  of  any 
deceased  child,  and  that  the  same  meaning 
must  be  given  to  the  provisions  as  to  the  like 
remainder  In  the  Helen  one-third. 

The  wlU  declares  at  the  outset  tliat  the 
residue  is  given,  devised,  and  bequeathed  "to 
the  trustees,  in  trust,  for  the  uses  and  pur- 
poses hereinafter  mentioned."  The  title  to 
the  whole  residue  is  thereby  vested  In  the 
trustees.  Of  uecessl^  it  must  remain  in 
them  BO  long  as  the  duties  of  the  trust  re- 
quire them  to  deal  with  the  title,  or  to  dispose 
of  the  property.  The  "estate"  so  vested  in 
them  passes  out  of  them,  or  "ceases,"  only 
when  the  purposes  for  which  the  trust  was 
created,  as  to  any  particular  share,  are  ac- 
complished, or  liave  "ceased,"  as  the  Code 
expresses  it.  Glv.  Code,  {  871.  The  effect 
of  the  first  provision  above  quoted  regarding 
these  two  parts,  or  shares,  as  to  the  Parker 
share,  for  example,  is  not  that  the  title  to  the 
remainder  shall  at  tils  death  go  to,  or  vest  in, 
his  issue,  but  tliat  such  title  shall  remain  in 
the  trustees,  to  be  by  them  "held  In  trust  for 
the  benefit  of  my  son  Parker  and  Ills  issue 
in  the  manner  liereinafter  provided."  The 
provision  as  to  the  Helen  share  is  the  same. 

Liooking  into  the  "manner  hereinafter  pro- 
vided," we  find  that  the  provision  for  the 
disposition  upon  the  death  of  Parker  leav- 
ing a  minor  child  surviving  contains  no  word 
or  phrase  piuporting  to  transmit  the  title 
or  estate  at  that  time  from  the  trustees  to 
his  issue  or  children,  or  which  puriJorts  to 
moke  any  change  at  that  point  of  time  in  the 
title.  The  trust  does  not  then  cease.  On  the 
contrary,  the  provision  is  that  "the  prop- 
erty sluill  be  held  in  trust  (that  is,  by  the 
trustees  in  whom  the  title  still  remains)  for 
the  benefit  of  his  children"  thereafter,  until 
the  youngest  child  becomes  of  age.  The 
opening  phrase  regarding  the  disposition  by 
the  trustees  of  this  share,  the  words,  "The 
third  of  the  property  set  apart  for  the  benefit 
of  my  son  Parker  and  bis  issue,"  does  not  aid 
the  respondent  on  titis  point  That  is  not  a 
declaration  that  the  property  Is  set  apart  to 
Parker  or  to  liis  issue,  but  that  it  is  or  iias 
been  set  apart  "for  the  benefit  of"  Parker 
and  bis  issue,  and  it  implies  that  the  proper- 
ty is  to  be  held  by  the  trustees  and  disposed 
of  by  them  as  directed;  that  is,  when  the 
youngest  'minor  child  becomes  of  age  after 
Parker's  death.  There  is  no  direction  that 
any  title  to  or  estate  in  that  share  shall  pass 
out  of  the  trustees  in  any  manner  until  the 
event  last  mentioned  occurs.  The  only  words 
providing  for  the  transmission  of  title  to  this 
future  interest  by  or  from  the  trustees  are 
those  directing  that,  when  the  youngest  child 
becomes  of  age,  "then  the  property  shair  be 
distributed  among  his  issue  as  aforesaid"; 
that  is,  equally,  the  children  of  any  deceased 
child  "taking  by  right  of  representation." 
This  clause  defines  the  manner  in  which  this 
remainder  held  in  trust  is  to  be  disposed  of 
tqr  the  trustees,  and  it  is  the  only  clause  that 


does  define  it.  The  trust  would  then  termi- 
nate, because  no  further  duties  or  powers  are 
left  for  the  trustees  to  perform  regarding 
that  share.  The  use  of  the  word  "taking"  in 
the  phrase  "tlie  cliildmi  of  any  deceased 
child  taking  by  right  of  representation"  im- 
plies tliat  the  ultimate  beneficiaries  are  to 
take  the  property;  that  is,  that  they  are  to 
receive  the  title  thereto.  And  since  it  could 
not  be  determined  until  that  time  who  would 
be  the  persons  entitled  to  take,  or  the  pro- 
portion going  to  each,  the  necessary  implica- 
tion is  that  the  persons  who  are  to  take  are 
the  children  and  grandchildren,  as  the  case 
may  be,  then  surviving,  and  that  the  heirs,  as 
such,  of  any  who  liad  in  the  meantime  died, 
would  not  take  any  interest  The  widow  of 
a  deceased  child  would  be  an  heir,  but  would 
not  take.  Under  these  circumstances  the 
provision  that  the  pr<^erty  shall  then  be  dis- 
tributed to  the  designated  class  should  be 
construed  to  mean  tliat  the  property  previ- 
ously held  by  the  trustees  shall  then  vest  in 
and  be  delivered  to  the  persons  composing  the 
class. 

While  the  provisions  as  to  Hden's  share 
are  not  couched  in  precisely  the  same  words, 
there  is  no  substantial  difference  in  meaning, 
and  the  same  conclusions  follow.  The  same 
result  would  be  declared  as  to  Vincent's  part 
in  the  event,  possible  at  the  time  of  the  cre- 
ation of  the  trust,  that  he  should  die  under 
the  age  of  S5  years. 

[tj  It  is  to  be  further  noted  that  the  effect 
of  the  provisions  concerning  the  income  of 
the  property  after  the  death  of  the  testator 
is  to  provide  for  an  accumulation  of  all  of 
the  income  in  excess  of  $2J.0O  a  month  and 
such  additional  allowance  as  the  trustees 
may  give  to  Helen,  if  there  should  be  such 
excess.  The  three  children  were  adults  at 
the  death  of  the  testator.  These  provisions 
are  void,  so  far  as  they  provide  for  such  ac- 
cumulations during  the  lives  of  the  three 
children,  because  they  are  contrary  to  sec- 
tions T22  to  726,  inclusive,  of  the  Civil 
Code,  forbidding  accumulations  of  income  ex- 
cept for  the  l>eneflt  of  minors  in  l)eing  and 
during  their  minority. 

The  result  is  that  the  dispositions  of  these 
remainders  are  void,  that  the  testator  died 
intestate  as  to  that  portion  of  his  estate,  and 
that,  as  this  trust  cannot  be  separated  from 
the  others  without  dianging  the  dispositions 
intended  by  the  testator  and  practically  mak- 
ing a  new  will,  the  entire  trust  provision  is 
void.  The  trustees  took  no  title  to  or  inter- 
est in  the  property. 

In  Estate  of  Yates,  170  Cal.  254,  149  Pac. 
555,  cited  by  respondents,  there  were  words 
denoting  a  clear  Intent  to  vest  the  title  to 
the  liequests  In  the  lieneficiarles  at  the  death 
of  the  testator;  the  time  of  delivery  only 
being  postponed.  OThe  case  is  not  in  point 
here.  The  law  is  thus  stated  in  Estate  of 
Blake,  167  Cal.  459,  108  Pac.  287: 

"The  general  rule  is  that  where  the  legacy 
or  devise  is  given  to  a  person  to  b«  paid  at  a 
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future  time,  it  Tests  immediately.  When,  how- 
ever, it  is  not  given  until  a  future  time,  it  is 
contineeDt,  and  does  not  vest  until  tliat  time 
occurs?' 

The  decision  In  Estate  of  Winter,  114  CaL 
186,  45  Pac.  1063,  Is  to  the  same  effect  and 
the  language  of  the  vnll  there  construed  is 
substantially  the  same  as  that  of  the  llmita- 
ti03  here  InTolved. 

[7]  A  further  statement  Is  necessary  in 
regard  to  the  rights  of  the  widow  of  the  tes- 
tator. The  will  declared  that  it  was  the  in- 
tention of  the  testator  thereby  to  dispose  of 
all  of  his  property,  Including  any  communi- 
ty property  in  Oallfornla,  "with  the  written 
consent  and  acceptance"  of  his  wife.  It  di- 
rects the  trustees,  out  of  the  residue  given  to 
them  in  trust  to  pay  to  his  wife  (1,200  a 
month  from  the  time  of  his  death  until  her 
death,  and  makes  certain  specific  bequests  to 
her  which  are  not  embraced  in  the  residue. 
Attached  to  the  will  was  an  instrument,  exe- 
cuted by  the  wife  on  the  day  of  the  execution 
of  the  will,  whereby  she  declared: 

That  she  had  read  the  will,  and  that,  "clearly 
understanding  that  my  said  husband  by  his  said 
will,  disposes  not  only  of  all  his  individual  prop- 
erty, but  also  all  of  our  community  property,  in 
case  there  is  any  such,  including  my  half  as  well 
as  his  own,  I  hereby  elect  to  accept  and  ac- 
quiesce in  the  provisions  of  the  said  will,  and 
herebiy  waive  all  claims  to  my  share  of  any 
community  property,  and  any  and  all  other 
claims  that  I  may  have  upon  any  of  the  estate 
disposed  of  by  the  said  will,  being  fully  con- 
vinced in  my  own  mind  of  the  reasonable  and 
proper  character  of  the  said  will,  and  the  wisdom 
of  its  provisions,  and  hereby  accepting  such  of 
the  said  provisions  as  apply  to  or  concern  me." 

See  Estate  of  Whitney,  171  CaL  753,  154 
Pac.  805. 

We  are  satisfied  that  this  instrument,  un- 
der the  circumstances  of  this  case,  does  not 
waive  the  widow's  rights  to  claim  a  share, 
imder  the  law  of  succession,  In  any  property 
of  the  decedent  of  which  the  wlU  makes  no 
valid  disposition.  By  its  terms  she  waived 
only  such  claims  as  she  liad  upon  property 
disposed  of  by  the  will.  Her  annuity  was  to 
be  paid  by  the  trustees  out  of  the  residue  giv- 
en to  them  to  be  held  in  trust.  It  was  in  con- 
sideration of  this  annuity,  the  payment  of 
which  was  made  a  paramount  charge  upon 
the  trust  property,  that  she  elected  to  waive 
all  claims  to  the  other  avails  of  the  residue 
and  in  the  corpus  thereof.  Now  that  the 
trust  disposition  of  the  residue  must  be  de- 
clared void,  the  trustees  will  have  no  prop- 
erty, and  she  can  receive  nothing  from  them. 
Justice  requires  that  she  be  relieved  of  her 
election  and  restored  to  her  legal  rights  as 
widow  and  heir  in  the  residue.  The  sums 
already  paid  to  her  on  the  annuity  will  be 
chargeable  against  her  as  advances  upon  her 
share. 

The  will  stands  as  to  the  special  legacies, 
amounting  to  something  over  $16,000.  The 
disposition  of  the  residue  to  trustees  being 
void,  such  residue  must  be  distributed  ac- 


cording to  the  law  of  saocession,  and,  upon 
the  facts  found  and  admitted,  both  Parker 
and  Helen  were  entitled  to  partial  distribu- 
tion. 

The  respective  orders  denying  partial  dis- 
tribution are  reversed. 

We  concur:  SLOSS,  J.;  LAWLOR,  J. 


In  re  WHITTINGTON.    (Cr.  657.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  21,  1917.) 

ExTBiDmoN  $s>30  —  "FiroiTivE  raoif  Jus- 
tice." 
One  is  not  a  fugitive  from  justice  from  the 
state  of  Texas,  so  as  to  be  subject  to  extradi- 
tion thereto,  where,  having  been  arrested  in  that 
state  for  an  offense  there  committed,  he  was 
with  permission  of  its  authorities  taken  on  pro- 
cess under  extradition  to  the  state  of  California, 
there  to  answer  to  a  charge  of  having  committed 
a  crime,  though  the  latter  charge  was  later  dis- 
missed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fugitive 
from  Justice.] 

In  the  matter  of  tlie  application  by  Calvin 
K.  Whittlngton  for  writ  of  habeas  oorpns. 
Petition  discharged. 

William  Thomas  Helms,  Frank  Domlnguez, 
Milton  Cohen,  and  Guy  Eddie,  all  of  Los  An- 
geles, for  petitioner.  F.  W.  Shelley,  Deputy 
Dist.  Atty.,  of  Los  Angeles,  for  respondents- 

JAMES,  J.  Petitioner  herein  claims  to  be 
Illegally  restrained  of  his  liberty,  and  prose- 
cutes this  writ  for  the  pnrpose  of  securing 
discharge  from  custody  of  the  police  author- 
ities of  the  city  of  Los  Angeles  and  from  the 
custody  of  the  sheriff  of  Tarrant  county, 
state  of  Texas.  The  latter  ofilcer  claims  the 
right  to  the  custody  of  the  petitioner  under 
the  authority  of  a  warrant  of  rendition  Issu- 
ed by  the  Governor  of  California  upon  a  req- 
uisition made  by  the  Governor  of  Texas. 

The  facts  shown  are  these :  Petitioner  was 
heretofore  arrested  in  the  state  of  Texas,  for 
a  crime  alleged  to  have  been  there  committed, 
and  was  taken  Into  custody  by  the  peace  oflS- 
cers  at  Ft  Worth.  While  there  held  in  cus- 
tody a  requisition  issued  by  the  Governor  of 
California  was  honored  by  the  Governor  of 
the  state  of  Texas.  This  requisition  upcxi 
the  Governor  of  Texas  was  made  upon  a 
showing  tliat  petitioner  here  bad  theretofore 
committed  the  crime  oC  murder  in  the  state 
of  California.  The  police  authorities  at  Ft. 
Worth,  upon  having  presents  to  them  the 
Governor's  warrant  of  that  state  then  in  the 
hands  of  the  agent  of  the  state  of  Gallfomia, 
relinquished  control  and  custody  of  the  pe- 
titioner, and  he  was  Immediately  taken  under 
the  warrant  mentioned  to  the  state  of  Cali- 
f<Hsia  to  answer  to  the  charge  of  murder. 
The  latter  diarge  was  not  pressed  to  trial  in 
California.  It  was  dismissed  or  otherwise 
disposed  of,  whereupon  the  Governor  of  Tex- 
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as  made  requisition  upoa  tbe  Gkyremor  oC 
Oallfoxnla  to  have  petitioner  returned  to  Tex- 
as to  answer  to  the  same  ottevMe  tor  tbe  al- 
lied commission  of  which  be  was  held  under 
arrest  at  tbe  time  the  police  authorities  of 
Ft  Worth  rellnquldied  blm  Into  the  bands 
of  the  state  agent  to  be  returned  to  Califor- 
nia. Petitioner  has  never  been  released  from 
custody  since  he  was  first  arrested  In  the 
state  of  Texas  for  the  crime  there  alleged 
to  have  been  committed  by  him. 

It  is  bis  contention  now  that  under  these 
facts  he  cannot  be  considered  as  being  a  fu- 
gitive from  Justice,  within  tbe  meaning  ot 
that  term  as  it  is  Included  in  section  2  of 
article  4  of  the  Constitution  of  the  United 
States.  That  provision  is,  in  part,  as  fol- 
lows: 

"A  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  jus- 
tice, and  be  found  in  another  state,  shall,  on  de- 
mand of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdiction  of  the 
crime." 

No  serious  contention  is  urged  as  to  the 
right  of  the  court  upon  habeas  corpus  to  go 
behind  the  warrant  of  ren'diticm  and  inquire 
as  to  the  matter  here  put  in  issue.  It  is  the 
contention,  however,  of  respondents  that 
whenever,  npon  examination  of  the  question, 
It  appears  that  the  person  sought  to  be  ex- 
tradited has  committed  a  crime  in  a  sister 
state,  and  is  found  within  the  state  issuing 
tbe  warrant  of  rendition,  it  must  be  at  once 
concluded  that  such  person  is  a  fugitive  from 
justice,  and  that  the  inquiry  there  ends.  We 
are  dteSd  to  People  v.  Plnkerton,  17  Hua 
(N.  y.)  199;  Roberts  v.  ReUly,  116  U.  S.  80, 
e  Sup.  Ct.  291,  29  li.  Bd.  544 ;  Appleyard  v. 
Massachusetts,  203  T7.  S.  223,  27  Sup.  Ct- 
122,  61  L.  Ed.  161,  7  Ann.  Caa.  1073;  State  v. 
Rlditer,  37  Minn.  436,  36  N.  W.  9.  These 
cases  are  all  harmonious  to  the  point  that 
the  question  of  the  motive  or  intent  of  a 
person  who,  having  commute  a  crime  in  one 
rtate,  leaves  that  state  and  is  apprehended 
in  another  Jurisdiction,  is  immaterial,  and 
that  it  will  be  ptesumed  that  his  leaving  the 
state  within  which  the  offense  was  committed 
was  with  intent  to  avoid  prosecution  there- 
for. Some  very  broad  language  is  used  in 
Pe<«)le  V.  Plnhert<Mi,  supra,  where  the  court 
says: 

"The  charge  that  he  committed  a  crime  In 
that  state,  coupled  with  the  fact  that  he  is  found 
in  this  state,  is  conclusive  upon  the  question 
whether  he  is  a  fugitive  from  justice." 

None  of  these  cases  present  facts  which  fit 
those  illustrated  by  the  evidence  before  us, 
in  that  no  questlMi  was  involved  as  to  the  act 
of  the  accused  in  departing  from  the  state 
being  other  than  one  governed  by  tils  own  vo- 
lition and  not  under  the  compulsion  of  legal 
process,  and  therein  we  think  lies  a  most  im- 
portant distinction.  In  this  case  the  petition- 
er bed  been  taken  into  custody  to  answer 
to  the  charge  pending  in  the  state  of  Texas, 
and  the  authorities  there  voluntarily  turned 


him  over  to  the  agent  of  the  state  ot  Cali- 
fornia, to  be  brought  here  to  answer  for  the 
offense  alleged  to  have  been  committed  In 
California.  The  CaUfomia  authorities  held 
him  in  custody,  and,  deciding  finally  not  to 
prosecute  him  in  this  state,  continued  to  re- 
strain him  of  his  liberty,  and  delivered 
him  into  the  custody  of  the  agent  from  tbe 
state  of  Texas,  to  be  taken  back  there  to  an- 
swer for  the  crime  which  he  was  not  permit- 
ted to  have  trial  of  when  first  arrested.  This 
we  think  may  not  be  done.  .Cases  have  arisen 
where  a  person,  having  committed  a  crime  in 
state  A,  has  appeared  in  state  B,  there  cwn- 
mitted  another  crime,  and  in  turn  fled  to 
state  C,  from  which  latter  state  lie  has  been 
extradited,  and  returned  to  state  B.  After 
the  authorities  of  state  B  no  longer  deslr«)d  to 
hold  the  prisoner,  state  A  has  sou^t  by  req- 
uisition to  extradite  him,  and  the  accused  by 
habeas  corpus  baa  presented  the  question 
that,  having  been  brought  forcibly  back  into 
state  B  from  state  C,  he  could  not  be  return- 
ed to  state  A  without  being  first  allowed  bis 
liberty.  Tbe  courts  have  held  in  such  a  case 
that  the  controlling  fact  against  the  prisoner 
was  that  he  left  state  A  in  the  first  instance 
through  his  own  volition,  and  therefore  be- 
came a  fugitive  from  Justice  in  whatever 
state  he  might  thereafter  be  apprehended. 
Some  of  these  cases  are  referred  to  in  Hack- 
ney V.  Welsh,  107  Ind.  253,  8  N.  E.  141.  67 
Am.  Bep.  101.  The  court  there  in  remanding 
the  prisoner  lays  particular  stress  upon  the 
fact  that  the  accused  was  shown  to  have 
voluntarily  'departed  from  the  state  which 
sought  bis  extradition. 

We  find  ho  cause  to  dispute  the  proposi- 
tion, as  announced  In  the  authorities  cited 
by  respondents,  that  where  a  person  has  com- 
mitted a  crime  in  one  state,  and  is  found  in 
another  state,  he  will  be  presumed  to  have 
fied  from  the  Jurisdiction  of  the  first  But 
in  this  casie  the  prisoner  did  not  leave  the 
state  of  Texas  by  any  voluntary  act  of  bis 
own.  He  was  taken  out  of  the  state  against 
his  will  and  under  compulsory  process,  at  a 
time  when  the  state  of  Texas  had  him  in 
custoidy,  with  full  right  and  power  f»  pros- 
ecute him  for  the  offense  for  which  It  now 
seeks  to  have  him  returned.  Not  only  may 
it  be  said  that  he  Is  not  a  fugitive,  because 
he  did  not  voluntarily  leave  that  state,  but 
because,  also,  the  state  of  Texas  voluntarily 
relinquished  the  Jurisdiction  of  its  courts 
over  bis  person  and  waived  its  right  to  there- 
after have  him  brought  back  from  the  Cali- 
fornia Jurisdiction  to  answer  for  the  same 
offense.  In  an  argumentative  way  the  case 
of  Hess  V.  Grimes,  6  Kan.  App.  763,  48  Pac. 
696,  is  authority  for  the  conclusion  last  an- 
nounced. ■ 

The  prayer  of  the  petition  Is  granted,  and 
petitioner  is  ordered  to  be  dlsdiarged  from 
the  custody  of  respondents. 

We  concur:  OONBBY,  P.  J.;  WORKS, 
Judge  pro  tern. 
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PEOPLE  V.  liEaiSEN.    (Cr.  396.) 

(District  Court  of  Appeal,  Tliird  District,  Cal- 
ifornia.   July  18,  1917.) 

Gband  Jury  <s=>5—Jubobs— Qualifications 

— WoMiiN— "Men." 
Tlie  word  "men,"  as  used  in  Code  Civ.  Proc. 
S  190^  defining  a  jury  as  "a  body  of  men,"  and 
section  192,  providing  tliat  a  grand  jury  ig/'a 
body  of  men,"  did  not  include  women,  notwith- 
standing Pen.  Code,  {  7,  providing  that  words 
used  in  the  masculine  gender  include  feminine; 
hence  an  indictment  presented  by  a  grand  jury 
of  11  men  and  8  women,  prior  to  the  amend- 
ments approved  May  29,  1917  (St.  1917,  p. 
1282),  was  not  "found  as  prescribed  in  this 
Code,"  within  the  meaning  of  Pen.  Code,  |  995, 
providing  that  such  indictments  be  set  aside. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Men.] 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty ;  Clarence  A.  Kaker,  Judge. 

R.  E.  Lensen  was  convicted  of  crime,  and 
he  appeals  from  the  judgment  and  from  oi^ 
ders  denying  his  motions  for  a  new  trial  and 
to  set  aside  the  Wdlctment.  Order  denying 
new  trial  reversed,  with  direction  to  grant 
motion  to  set  aside  the  indictment. 

Jamison  &  Wylle,  of  Alturas,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  CJhas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

CJHIPMAN,  P.  J.  The  defendant  Is  charg- 
ed by  Indictment  with  having  sold  alcoholic 
liquors  in  violation  of  the  statute.  On  his 
arraignment,  he  filed  a  motion  to  set  aside 
the  Indictment  upon  the  ground  that  the 
grand  jury  that  found  and  presented  the  in- 
dictment was  not  a  legal  grand  jury,  in  that 
it  was  composed  of  only  11  men;  that  is  to 
say,  it  was  composed  of  11  men  and  8  women, 
and  that  12  men  did  not  concur  In  finding  the 
indictment.  He  was  tried  by  a  jury,  and  con- 
victed, filed  his  motion  for  a  new  trial,  which 
was  overruled,  and  was  sentenceH  to  pay  a 
fine  of  $400.  It  Is  now  specified  as  error :  (1) 
That  the  court  overruled  defendant's  motion 
to  set  aside  the  indictment;  (2)  that  there 
was  no  evidence  presented  by  the  prosecution 
to  the  Jury  that  the  alleged  beer,  which  the 
defendant  was  charged  with  selling,  contain- 
ed in  excess  of  1  per  cent  of  alcohol. 

We  do  not  think  It  necessary  to  notice  oth- 
er than  the  first  assignment  of  error.  At  the 
time  this  Indictment  was  found,  section  192 
of  the  Code  of  Civil  Procedure  read  as  fol- 
lows: 

"A  grand  jury  is  a  body  of  men,  nineteen 
in  number,  returned  in  purBuance  of  law,  from 
the  citizens  of  a  county,  or  city  and  county,  be- 
fore a  court  of  competent  jurisdiction,  and  sworn 
to  inquire  of  public  offense  committed  or  triable 
within  the  county,  or  city  and  county." 

Since  the  first  statutory  enactment  In  1863, 
defining  a  grand  jury,  the  law  has  remained 
unchanged.  A  "jury"  is  defined  by  section 
190  of  the  Code  of  Civil  Procedure  to  con- 
sist of  "a  body  of  men."  Section  990  of  the 
Peaal  (3ode  provides  that  the  defendant  may. 


upon  his  arralgnm»it,  move  to  set  aside  the- 
Indictment ;  and  by  section  995  of  the  Penal 
Code,  it  Is  provided  that  the  indictment  must 
be  set  aside  by  the  court  In  whlcii  the  defend- 
ant Is  arraigned: 

"(1)  Where  it  is  not  found,  indorsed,  and  pre- 
sented as  prescribed  in  this  Clode." 

Unless  It  can  be  said  that  in  the  enactment 
of  these  provisions  of  law  it  was  intended 
that  women  should  be  regarded  as  qualified 
to  act  as  members  of  a  gran\l  jury,  we  cannot 
hold  that  an  indictment  presented  by  women 
or  by  12  members  of  a  grand  jury,  one  of 
said  12  necessarily  being  a  woman,  would  bo 
an  indictment  "found"  as  prescribed  by  law. 

"A  jury  is  a  body  of  men  summoned  and  sworn 
to  decide  upon  the  facts  in  issue  at  the  trial." 
Hunnel  v.  State,  86  Ind.  431,  434. 

"A  jury  is  a  body  of  men  temporarily  selected' 
from  the  qualified  inhabitants  of  a  particular 
district,  and  invested  with  power  (1)  to  present 
or  indict  a  person  for  a  public  offense.  *••'•• 
Ann.  Codes  &  Stats.  Or.  1901.  par.  959:  Bal- 
lingcr's  Ann.  Codes  &  Stats.  Wash.  1897,  par. 
4730. 

"Forsyth,  in  his  History  of  Trial  by  Jury, 
published  in  1852,  says:  "Tlie  distinctive  char- 
acteristic of  the  system  is  this:  That  the  jury 
consists  of  a  body  of  men  taken  from  the  com- 
munity at  large,  sununoned  to  find  the  truth  of 
dispiited  facts.'  "  Hoplcins  v.  Nashville,  C.  &  St. 
Tj.  R.,  96  Tenn.  409,  34  S.  W.  1029,  1031,  32 
L.  R.  A.  354. 

"TWal  by  jury  is  by  12  free  and  lawful  men, 
who  are  not  of  kin  to  either  party,  for  the  pur- 
pose of  establishing  the  truth  of  tJie  matter  in 
issue."  Smith  v.  Times  Pub.  Co.,  178  Pa.  481, 
499,  36  Atl.  296,  297,  35  L.  B,  A.  819. 

"  'Jury,'  as  the  term  is  used  in  the  clause  of 
the  Constitution  providing  that  the  right  of  trial 
by  jury  shall  not  be  denied,  'means  12  competent 
men,  who  are  free  from  all  ties  of  consanguinity 
and  all  other  relations  that  would  tend  to  make' 
them  dependent  on  either  party.  It  means  12 
men  who  are  not  interested  in  the  event  of  the 
suit,  and  who  have  no  such  bias  or  prejudice 
as  would  render  them  partial  towards  either 
party."  "    State  v.  MeClear,  11  Nev.  39,  46. 

"The  terms  'jury'  and  'trial  by  jury'  are,  and 
for  ages  have  been,  well  known  in  the  language 
of  the  law.  They  were  used  at  the  adoption  of 
the  Constitution,  and  always,  it  is  believed,  be- 
fore that  time,  and  almost  always  since,  m  a 
single  sense.  A  jury  for  the  trial  of  a  cause 
was  a  body  of  12  men,  described  as  upright, 
well-qualified,  and  lawful  men,  disinterested  and 
impartial,  sot  of  kin  or  personal  dependents  of 
either  of  the  parties,"  etc.  Dennee  v.  McCoy> 
4  Ind.  T.  233,  237,  69  S.  W.  858,  860. 

From  the  earliest  period  in  the  history  of 
the  common  law,  juries,  grand  and  petit,  have 
been  composed  exclusively  of  men.  In  speak- 
ing of  challenges  to  the  polls,  which  were, 
by  Coke,  reduced  to  four  heads  as  mentioned 
by  Blackstone,  one  of  these  was  on  account 
of  incompetency  (propter  defectum).  Mr. 
Blackstone  said : 

"Under  the  word  'homo,'  also,  though  a  name 
common  to  both  sexes,  the  female  is,  however, 
excluded,  propter  defectum  sexus  (because  not  of' 
the  male  sex),  except  when  a  widow  feigns  her- 
self with  child,  in  order  to  exclude  the  next 
heir,  and  a  suppositious  birth  is  suspected  to  be 
intended  |  then  upon  the  writ  de  ventre  inspici- 
endo  (of  mspecting  pregnancy),  a  jury  of  women 
is  to  be  impaneled  to  try  the  question,  whether 
with  child  or  not"  Volume  2,  Cooley's  Black- 
stone (4tb  Ed.)  p.  1128. 
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The  grand  aeslsse  was  chosen  by  the  sher- 
iff selecting  4  knights,  who  In  torn  selected 
12  others  to  serve  with  them,  "and  these,  all 
together,  form  the  grand  assize,  or  great  jury, 
which  is  to  try  the  matter  of  right,  and  must 
now  consist  of  16  Jurors."    Id.  p.  1115. 

Blackstone  defines  an  Indictment  to  be  "a 
written  accusation  •  •  •  presented  upon 
oath  by  a  grand  jmry"  to  c<»isl8t  of  "24  good 
and  lawful  men  of  the  county."  Id.  p.  1453. 
Mr.  Justice  Field,  while  on  circuit,  gave  an 
extended  diai^e,  frequently  referred  to  as 
an  admirable  statemwit  of  the  functions  of 
a  grand  jury.    Among  other  things,  he  said : 

"No  person  shall  be  required,  according  to  the 
fundamental  law  of  the  country,  except  in  the 
cases  mentioned,  to  answer  for  any  of  the  higher 
crimes,  unless  this  body,  consisting  of  not  less 
than  16,  nor  more  than  23,  good  and  lawful  men, 
selected  from  the  body  of  the  district,  shall  de- 
clare," etc.  Charge  to  Grand  Jury,  2  Sawy. 
667,  Fed.  Cas.  No.  18,2!56,  dted  in  note,  Jones 
Blackstone,  vol.  2,  p.  2525. 

Section  7  of  the  Penal  Code,  In  defining 
the  senses  In  which  words  are  used  in  that 
Code,  provides  that  "words  used  in  the  mas- 
culine gender  Include  the  feminine  and  neu- 
ter" ;  and  the  other  Codes  have  similar  pro- 
visions. We  do  not  think  the  word  "men," 
as  found  In  the  sections  above  referred  to, 
ia  used  in  its  generic  sense,  and  hence  was 
Intended  to  Include  women,  as,  for  example, 
the  word  "horse"  at  common  law  was  held  to 
include  "mare,"  and  as  held  in  People  v.  Pico, 
62  Cal.  60. 

"The  English  Representation  of  the  People 
Act,  1867,  giving  the  f  rnnchise  to  every  man  pos- 
sessed of  a  certain  qualification,  did  not  enfran- 
chise women.  Although  by  the  statute  13  &  14 
Vict.,  c.  21,  par.  4,  it  was  enacted  that  'in  all 
acts,  words  importing  the  masculine  gender  shnll 
be  deemed  and  taken  to  include  females,'  the 
word  'man,'  In  the  ordinary  and  popular  sense 
of  words,  is  used  in  contradistinction  to  the  word 
'woman.'  Chorlton  v.  Lings,  U  R.  4  C.  P.  374." 
19  Am.  &  Eng.  Ency.  of  Lew  (2d  Ed.)  pp. 
705,  706. 

"When  the  statute  was  enacted  defining  the 
terms  "jury"  or  "jurors."  or  the  persons  qual- 
ified to  act  in  finding  indictments,  and  men- 
tioning sucb  persons  as  "men,"  the  statute 
carried  with  it  the  implication  that  they 
should  be  males,  for  such  was  then  the  com- 
mon law  that  women  were  Incompetent  to  act 
as  jurors.  Mr.  Justice  Turner,  In  Harland 
v.  Territory,  3  Wash.  T.  131,  13  Pae.  453,  held 
that  this  implication  arose  even  where  the 
Code  declared  all  "qualified  electors"  as  com- 
petent to  serve  as  grand  jurors,  and  the  Code 
also  made  females  of  like  age  with  males 
qualified  electors. 

The  question  has  been  removed  from  the 
field  of  controversy  by  the  recent  statute,  ap- 
proved May  29,  1917  (St  1917,  p.  1282),  by 
which  the  various  sections  of  the  Code  of  Civ- 
il ProoMure  relating  to  jurors  are  so  amend- 
ed as  to  render  women  competent  to  act  both 
as  grand  Jurors  and  trial  jurors,  and  also  to 
sit  up<Hi  Juries  of  Inquest.  By  section  7  of  the 
act  it  is  made  the  duty  of  the  superior  court 


in  each  of  the  counties  of  the  state,  in  mak- 
ing an  order  designating  the  estimated  num- 
ber of  grand  and  trial  jurors  for  the  year,  to 
make  the  selections  "of  men  and  women  suit- 
able an'd  competent  to  serve  as  jurors,"  etc. 
The  questlcm  now  here  must,  of  course,  be  de- 
cided with  reference  to  the  statute  law  here- 
tofore existing. 

The  order  denying  defendant's  motion  for  a 
new  trial  is  reversed,  with  direction  to  grant 
the  motion  to  set  aside  the  Indictment 

We  concur:   BURNETT,  J.;   HABT,  J. 


WRIGHT  V.  LOCOMOBILE  CO.  OF  AMERI- 
CA.   (Civ.  2062.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   May  17, 1917.) 

Afpeai.  and  Ebrob  «=»1011(1)  —  Review  — 
Findings  or  Fact. 
I>eci8ion  on  a  substantial  conflict  in  evi- 
dence that  a  contract  for  laying  a  floor  was 
substantially  complied  with  will  not  be  disturbed 
on  appeal,  especially  where  the  judge  took  a 
view  of  the  premises. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty  of  San  Francisco;  George  A.  Sturtevant, 
Judge. 

Action  by  Charles  Wright  against  the  Loco- 
mobile Company  of  America.  Judgment  for 
plaintitr,  and  defendant  appeals.    Afl^rmed. 

Elliott  McAllister  and  H.  S.  Young,  both  of 
San  Francisco,  for  appellant.  Jacob  Samuels, 
of  San  Francisco,  for  respondent 

PER  CURIAM.  Action  upon  a  contract  for 
the  laying  of  a  fioor  of  a  specified  description 
in  a  building.  Plaintiff  recovered  judgment, 
from  which  defendant  appeals,  as  also  from 
an  order  denying  its  motion  lor  a  new  trial. 

The  main  question  relied  upon 'for  a  re- 
versal of  the  judgment  and  ord^r  is  as  to 
whether  or  not  there  was  a  substantial  com- 
pliance with  the  terms  of  the  contract,  and 
the  appellant  is  challenging  the  sufficiency  of 
the  evidence  to  support  the  finding  of  the  trial 
court  to  that  effect  The  judge  of  the  court 
below,  after  hearing  all  of  the  evidence  and 
going  into  all  of  the  technical  facts  in  relation 
to  the  different  classes  of  floor,  visited  the 
building  and  examined  the  fioor  Itself.  It 
seems  to  the  court,  upon  an  examination  of 
the  entire  record,  that  this  is  a  case  where 
there  is  a  substantial  conflict  in  the  evidence, 
and  that  particularly  is  true  where  the  judge 
of  the  court  after  hearing  the  testimony  of 
the  respective  contractors  and  experts  went 
and  examined  the  premises  himself,  saw  the 
floor,  apd  then  decided  that  there  had  been  a 
substantial  compliance  with  the  terms  of  the 
contract  Under  those  circumstances  we  will 
not  undertake  to  review  or  reverse  the  de- 
dsion  of  the  trial  court  and  for  the  reasons 
stated  the  judgment  and  order  are  affirmed. 
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KEITH  T.  RAMSBT,  County  Auditor. 
(Civ.  1686.) 

(District  C!ourt  of  Appeal,  Third  District,  Cali- 
fornia.   July  19,  1917.) 

1.  OVFICEBS    «=s»100(2)  —  OOMPKNfBATIOIf  —  IlT- 

0BEA8E — CoiraTABLE. 

A  constable  of  a  township  is  within  Const. 
art.  11,  §  9,  Inhibiting  increase,  during  lis  term 
of  office,  of  the  compensation  of  a  county,  city, 
town,  or  municipal  officer. 

2.  OFFICEBS    «=s100(1)— STATTJTEa— Opkbatiow 

— Pbesumption. 
St.  1915,  li.  1379,  amending  Pol.  Code,  | 
4281,  by  increasing  salary  of  certain  officers  ana 
changing  compensation  of  constable  from  fees  to 
salary,  not  declaring  that  the  change  does  not  in- 
crease the  constable's  compensation,  will  be  pre- 
sumed intended  to  have  a  uniform  operation,  and 
so  not  to  apply  to  any  of  the  officers  mentioned 
during  their  terms  theretofore  commenced. 

Appeal  from  Snperior  Court,  Lassen  Coun- 
ty;  H.  D.  Burroughs,  Judge. 

Mandamus  by  Joe  Keltb  against  C.  L.  RAm- 
sey.  Auditor  of  Lassen  County.  From  an 
adverse  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Grover  O.  Julian,  of  Susanvllle,  for  apx>el- 
lant.  J.  A,  Pardee,  of  SusanvlUe,  for  re- 
spondent 

CHIPMAN,  P.  J.  Plaintiff  was  on  the  18th 
day  of  October,  1915,  appointed  constable  of 
No.  3  township,  Lassen  county,  to  serve  an 
unexpired  term  of  that  oflBce  which  com- 
menced on  the  first  Monday  In  January,  1915. 
At  the  commencement  of  the  term,  constables 
were  compensated  by  the  fee  system,  as  pro- 
vided In  section  4281  of  the  PoUUeal  Code 
amendied  in  1913  (Stats.  1913,  p.  1226).  At 
the  session  of  the  Legislature  in  1915,  said 
section  was  amended  by  fixing  the  salary  of 
the  constables  In  Lassen  county  at  $25  per 
month.  Plaintiff  made  demand  upon  the 
county  auditor  for  payment  of  salary  as  pro- 
vided by  the  section  as  amended  In  1915,  but 
warrant  was  refused.  Thereupon  plaintiff 
brought  his  action  in  mandamus  against  the 
said  auditor  in  the  superior  court  of  Lassen 
county,  and  Judgment  went  in  favor  of  de- 
fendant Plaintiff  thereupon  appealed  to 
this  court,  and  now  contends:  (1)  That  the 
ofllce  of  constable  is  a  township  office,  and 
that  the  eonsMtntlonal  Inhibition  of  article  11, 
section  9,  does  not  apply  thereto;  and  (2) 
that  the  change  from  fee  to  salary  does  not 
constitute  an  increase  in  compensation. 

[1]  In  support  of  the  first  point  it  Is  con- 
tended that  said  section  9  of  article  11  of  the 
Cdnstitutlon  prohibits  an  Increase  in  the  com- 
pensation of  county,  city,  town,  or  municipal 
officers,  but  does  not  apply  to  constables,  for 
the  reason  that  they  are  neither  county,  dty, 
town,  nor  municipal  officers.  This  question 
was  raised  In  the  case  of  Cox  y.  Jerome,  31 
Cal.  App.  97,  159  Pac.  884,  and  was  decided 
adversely  to  appellant's  contention.  The 
court  there  said: 


'"In  cases  in  which  the  question  as  to  the  right 
to  increase  the  compensation  of  jnstices  or  con- 
stables was  involved,  and  there  have  been  sev- 
eral, it  has  never  been  denied  that  the  provisions 
of  section  9  of  article  11  affect  these  officers, 
and  the  Supreme  Court  has  so  assumed,  without 
any  suggestion  that  the  subject  was  open  for  de- 
bate." 

As  bearing  somewhat  upon  the  subject, 
Smith  V.  Mathews,  156  CaL  752,  103  Pac.  199, 
and  Crockett  v.  Mathews,  157  CaL  163,  106 
Pac.  676,  may  be  consulted. 

[2]  The  position  taken  by  appellant  upon 
the  sectmd  proposition  is: 

"Where  an  act  substitutes  a  salary  for  the 
previous  fee  system,  and  fails  to  disclose  wheth- 
er an  increase  of  compensation  Is  thereby  pro- 
duced, and  is  to  take  effect  during  the  incumben- 
cy of  the  officer,  the  conclusive  presumption  is 
that  the  Governor  and  the  Legislature  have  in- 
vestigated and  determined  that  the  change  does 
not  result  in  an  increase  of  compensation,  and 
the  courts  have  no  right  to  review  such  deter- 
mination"—citing  CJrockett  v.  Mathews,  supra. 

In  that  case  It  was  expressly  stated  In  the 
opinion  that  the  doctrine  of  Smith  v.  Math- 
ews, supra,  la  not  opposed  to  the  conclusion 
reached  in  Crockett  v.  Mathews.  In  Smith 
V.  Mathews  attention  was  called  by  appel- 
lant— 

"to  the  fact  that  In  numerous  sections  of  the 
new  law  [then  under  consideration]  salaries  of 
various  officers  in  several  classes  of  counties  are 
plainly  and  unequivocally  raised,  and  since  it 
cannot  he  held  that  the  Legislature  intended 
those  parts  of  the  act  to  be  operative  on  the  in- 
cumbents of  current  terms,  there  is  no  reason 
for  holding  it  to  be. operative  upon  those  offi- 
cers whose  compensation  is  altered  without  dis- 
closing whether  the  result  is  an  increase  or  re- 
duction of  compensation." 

The  Chief  Justice  stated,  In  rendering  the 
majority  opinion,  that  this  view  was  well 
sustained  by  the  ai^ellant    He  said: 

"If  it  was  not  intended  to  put  In  immediate 
operation  provisions  raising  salaries,  upon  what 
ground  are  we  to  hold  that  it  was  intended  to 
have  immediate  operation  in  those  instances 
where  it  changes  the  compensation  attached  to 
an  office  without  disclosing  whether  the  change 
effects  an  increase  or  reduction,  and  where,  as 
far  as  the  court  can  see,  it  is  as  likely  to  be  an 
increase  as  a  reduction?  If  in  one  case  the  old 
law  continues  to  operate,  why  not  in  the  other?" 

Section  4281  of  the  Political  Code  relates 
to  salaries  of  various  county  and  township 
officers,  and  plainly  shows  that  by  it  the 
compensation  was  increased  as  to  several  of- 
ficers; for  example,  the  section  as  amended  in 
1915  provides  that  the  recorder  shall  receive 
a  salary  of  $1,900  per  annum,  while  his 
salary  theretofore  was  fixed  at  $1,600  per 
annum.  Stats.  1913,  p.  1226.  The  salary  of 
the  auditor  was  increased  from  $500  to  $800. 
As  in  the  section  there  is  no  finding  or  decla- 
ration by  the  Legislature  as  to  whether  It  waa 
intended  that  there  should  be  or  should  not 
be  any  Increase  in  compensation  of  constable, 
and  as  It  clearly  appears  on  the  face  of  the 
act  that  It  was  Intended  to  Increase  the  com- 
pensation of  some  of  the  officers  named  there- 
in, it  Is  a  fa4r  presumption  that  It  was  In- 
tended by  the  L<^slature  that  the  act  should 
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be  given  ooiform  operation,  and  waa  not  In- 
tended to  apply  to  any  of  the  officers  therein 
mentioned  during  their  current  teaxm  ot 
office. 

In  a  concurring  opinion  by  Mr.  Justice 
Sbaw  In  Smith  v.  Mathews,  supra,  he  said: 

"If  it  [the  amendatory  act]  changes  from  fees 
to  salaries,  as  it  may  if  it  finds  that  the  salary 
allowed  will  not  increase  the  compensation,  it 
can  declare  that  there  is  no  increase  and  that 
It  is  to  apply  immediately  to  the  present  incum- 
bents. Perhaps  the  fact  of  no  increase  wonld  be 
inferred  from  the  declaration  that  it  should  ap- 
ply to  present  incambents;  but,  where  neither 
statement  appears,  it  is  to  be  inferred  that  an 
increase  was  contemplated  and  that  it  was  in- 
tended to  apply  prospectively  only." 

Where  It  appears,  from  a  comparison  of 
the  proTlslons  of  the  statute  as  it  stood  be- 
fore and  after  amendment,  tliat  there  was  by 
express  direction  In  the  new  law  an  Increase 
In  compensation  intended,  "It  has  been  the 
settled  doctrine  of  this  court  ever  since  the 
decision  In  Dougherty  v.  Austin,  W  Cal.  601, 
28  Pac.  884,  29  Pa&  1082,  16  L.  B.  A.  161," 
said  the  Chief  Justice  In  Smith  v.  Mathews, 
supra,  "that  in  such  cases  the  incumbent  can- 
not claim  the  increased  compensation,  but 
continues  to  receive  that  which  was  provided 
by  the  law  in  force  at  the  date  of  his  election, 
which  as  to  him  continues  In  force  (unless  ex- 
pressly repealed)  to  the  end  of  his  term  not- 
withstanding the  fact  that  the  amended  law 
la  also  In  force  In  most  cases  for  more  than  18 
montlis  before  the  end  of  his  term  for  the 
purpose  of  fixing  the  cnnpensation  of  his  suc- 
cessor in  a  new  term."  See,  also,  Harrison 
V.  Colgan,  148  Cal.  73,  82  Paa  674.  The  same, 
we  think.  Is  also  true  where,  by  fair  implica- 
tion, though  not  by  express  direction,  an  In- 
crease in  compensation  was  Intended. 

The  fact  that  plaintiff  is  seeking  to  obtain 
compensation  by  salary,  instead  of  by  fees, 
is  a  very  strong  (drcumstance  tending  to  show 
that  the  compensation  has  been  Increased  by 
the  amendatory  act,  for  it  is  not  probable 
he  would  be  Invoking  the  power  of  the  court 
to  obtain  a  salary  which  was  no  greater  than 
he  was  receiving  under  the  fee  system. 

We  think  the  Judgment  should  be  affirmed; 
and  it  is  so  ordered. 

We  concur:    BURNETT,  J.;  HABT,  J. 


BAILEY  V.  SEOUBITY  TRUST  CO. 
(Oiv.  2861.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. July  21,  1917.  On  Petition  for  Re- 
hearing, July  31,  1917.  Rehearing  Denied  by 
Supreme  Court  Sept  17,  1917.) 

1.  Mandamus   «=3l54(2)— PETmow. 

Statements  in  petition  to  Supreme  Court  for 
aaandamiu,  while  not  essential  to  showing  legal 
rights  of  parties,  will  not  be  stricken,  being  ap- 
propriate under  Supreme  Court  rule  26  (119 
Pac.  riv),  requiring  petition  to  set  forth  the  cir- 
cmnstanccs  which,  in  applicant's  opinion,  rmder 
it  proper  that  the  writ  issue  originally  from  the 
appellate  court. 


2.  B^>LKVIR  «B948  — OI.AIK  ABD  DSUVfeBT — 

Faxlttbe  of  Dxfznoant  to  Jusuft  Sube- 

TiEs— Right  to  Delivebt. 
Failure  of  d^endant  in  claim  and  delivery 
to  cause  its  soretiM  to  justify  on  its  redelivery 
bond  is  an  abandonment  of  its  attempt  to  re- 
quire return  of  the  propertv,  giving  plaintiff 
right  to  have  it  delivered  to  nim  by  the  sheriff 
as  though  no  such  undertaking  had  been  given. 

3.  Mandamus  «=>161(2)— Pbopebtt  Held  by 
Sheriff's  Agent. 

The  sheriff  having  wrongfully  redelivered  the 
property  to  defendant  in  claim  and  delivery,  its 
possession  is  that  of  the  sheriff  as  his  agent,  as 
regards  right,  under  Code  Civ.  Proc.  {  1086,  to 
mandamus  to  require  delivery  to  plaintiff  in  snch 
action. 

4.  Mandakus  9=9161(2) — Pabties. 

Where  sheriff  wrongfully  redelivered  proper- 
ty to  defendant  in  claim  and  delivery,  and  then 
went  out  of  office,  his  successor  is  not  a  neces- 
sary party  to  mandamus  to  compel  delivery  of 
the  property  by  such  defendant  to  plaintiff  In 
such  action. 

6.  Mandavus  «=s>154(2)  —  Petition  —  Pmad- 

IRO    COHFUANCE    WITH    STATUTE. 

It  is  enough  for  the  petition  for  mandamus 
to  state  that  the  affidavit,  andertafcing,  and  or- 
der in  claim  and  delivery,  which  constituted  the 
process  under  which  the  property  was  seized  by 
the  sheriff,  were  made  in  accordance  with  the 
provisions  gni  requirements  of  Code  Civ.  Proc. 
Is  610-612,  without  setting  out  their  contents; 
those  aectioBs  stating  what  their  contents  should 
be. 

On  Petition  for  Rehearing. 
6.  Mandaiiub    «=33l64(3)— Retubn— Dbrials. 

The  return  in  mandamus,  denying  the  re- 
spondent was  ever  served  with  a  copy  of  the 
affidavit  made  by  petitioner  in  the  claim  and  de- 
livery action,  as  set  forth  in  the  petition,  but 
that  a  copy  of  tiie  only  affidavit  served  on  him  in 
said  action  is  annexed,  does  not  charge  a  defect 
in  the  affidavit  in  the  claim  and  delivery  action, 
but  merely  titat  the  sheriff  did  not  serve  on  him 
a  true  copy. 

Mandamus  by  Matthew  Bailey  against  the 
Security  Trust  Company.  Per«nptory  writ 
granted. 

B.  Ia  Foster  and  Charles  A.  Bamhart,  both 
of  Bakersfleld,  and  Leon  E.  Morris,  Sullivan 
&  Sullivan,  and  Theo  J.  Roche,  all  of  San 
Francisco  (Robert  M.  Clarke,  of  Los  Angeles, 
of  counsel),  for  petitioner.  Wiley  &  Lambert, 
of  Bakersfleld,  for  respondent. 

CONREY,  P.  J.  This  is  an  application  for 
a  writ  of  mandate  to  require  that  the  re- 
spondent deliver  to  the  petitioner  the  person- 
al property  described  In  the  petition.  An 
alternative  writ  was  Issued.  Respondent  Is 
now  before  the  court  for  the  purpose  of  show- 
ing cause  why  a  peremptory  writ  should  not 
be  granted.  Such  writ  should  not  Issue  un- 
less it  appears  that  respondent  stiould  be 
compelled  to  perform  the  demanded  act  as  an 
act  which  the  law  specially  enjoins  upon  re- 
spondent "as  a  duty  resulting  from  an  office, 
trust  or  station,"  or  unless  the  writ  should 
Issue  to  compel  the  admission  of  petitioner 
"to  the  use  and  enjoyment  of  a  right  or  office 
to  which  he  is  entitled,  and  from  which  he  is 
unlawfully  precluded  by  such  »  »  *  per- 
son."   Code  Civ.  Proc.  f  1065. 
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This  Is  a  proceeding  incidental  to  an  action 
for  the  possession  of  the  described  property. 
An  appeal  by  the  defendant  from  a  Judgment 
in  that  action  is  now  pending  in  the  Supreme 
Court.  At  the  time  of  commencement  of  the 
action  in  June,  1913,  an  affidavit  and  under- 
taking in  daim  and  delivery  were  made, 
which,  on  July  18, 1913,  were  delivered  by  the 
plaintiff  to  the  sheriff,  together  with  an  or- 
der indorsed  by  the  plaintiff's  attorney  upon 
the  affidavit,  requiring  the  sheriff  to  take  the 
property  from  the  defendant  These  docu- 
ments were  filed  by  the  sheriff,  T.  A.  Baker, 
00  tlie  26th  day  of  July,  1913,  in  the  office  of 
the  clerk  of  the  superior  court  of  Kern  coun- 
ty, with  the  sheriff's  return  thereon,  showing 
that  on  the  18th  day  of  July,  1913,  he  took 
possession  of  the  property.  In  his  return  the 
sheriff  further  stated  that: 

"At  the  same  time  I  delivered  to  tlie  defend- 
ant. Security  Trust  Company,  a  copy  of  the 
within  affidavit  and  order  and  undertaking  duly 
approved  by  me,  and  the  defendant,  not  having 
excepted  to  such  surety,  claimed  the  redelivery 
of  said  property  by  giving  me  an  undertaking  in 
due  form,  and  the  sureties  thereon  having  justi- 
fied, and  no  other  person  having  made  claim  to 
aucli  property  in  due  form,  I  redelivered  the  said 
property  to  the  defendant" 

At  the  time  of  filing  Its  return  to  the  alter- 
native writ  herein,  respondent  by  its  attor- 
neys moved  this  court  to  strike  from  the  peti- 
tion filed  in  this  proceeding  those  portions 
thereof  reading  as  foUows: 

(1)  "That  prior  to  said  demand,  and  on  the 
12th  day  of  January,  1917,  this  petitioner  made 
a  written  demand,  a  copy  of  which  is  hereto  an- 
nexed, and  made  a  part  hereof,  and  referred  to 
as  'Exhibit  B,'  upon  one  D.  B.  Newell  as  sheriff 
of  the  said  county  of  Kem,  said  D.  B.  Newell 
being  the  duly  elected  successor  in  office  to  said 
T.  A.  Baker,  whose  term  of  office  expired  Janu- 
ary 2,  1915,  to  take  said  property  into  his  pos- 
session and  deliver  the  same  to  said  petitioner, 
but  said  sheriff  then  refused  and  has  ever  since 
refused  to  do  so;  that  at  the  time  of  this  de- 
mand upon  said  D.  B.  Newell,  to  wit,  the  12th 
day  of  January,  1917,  petitioner  made  a  written 
demand  upon  toe  respondent  herein,  a  copy  of 
which  demand  is  hereto  attached,  marked  'Ex- 
hibit C,'  and  referred  to  and  made  a  part  hereof, 
to  deliver  said  property  to  said  D.  B.  Newell  for 
delivery  to  said  B.  L.  Foster  and  Chas.  A.  Barn- 
hart  as  attorneys  for  this  petitioner;  that  said 
respondent  failed  and  refused  to  do  so;  that  the 
said  property  now  is,  and  at  all  times  herein 
mentioned,  except  as  otherwise  alleged  in  para- 
graph V  hereof,  has  l>een,  in  the  possession  and 
control  of  the  respondent  herein. 

(2)  "That  said  property  has  greatly  increased 
in  value  since  the  commencement  of  the  action 
in  claim  and  delivery  mentioned  in  paragraph 
IV  hereof,  and  is  now  worth  more  than  eighteen 
thousand  ($18,000.00)  dollars,  and  is  worth  sev- 
enty thousand  (|70,000.00)  dollars;  that  this 
pctitioneD  is  as  of  right  entitled  to  the  possession 
of  said  property;  that  the  possession  of  said 
property  would  greatly  entiance  said  petitioner'8 
security  for  the  due  execution  and  satisfaction  of 
the  judgment  rendered  by  the  superior  court 
hereinabove  referred  to  in  the  event  that  said 
judgment  should  be  affirmed  by  the  Supreme 
Court  of  this  state;  that  in  the  event  said  judg- 
ment be  so  affirmed  this  petitioner  would  prefer 
and  desire  to  have  the  said  property,  rather  than 
a  sum  of  money,  in  satisfaction  of  said  judg- 
ment: that  the  said  property  would  be  of  great- 
er value  to  him  than  the  sum  of  eighteen  thou- 
sand ($18,000.00)  d<dlars;  that  said  property  is 


of  a  peculiar  value,  in  that  the  shares  of  'Stock 
of  the  said  Kern  Mutual  Telephone  Company 
are  very  limited  in  number  and  cannot  be  ob- 
tained in  the  market" 

(3)  "That  petitioner  has  constantly  tried  to 
obtain  the  possession  of  said  propert?,  and  for 
that  purpose  has  taken  the  following  proceed- 
ings, all  of  which  failed:  On  or  about  the  2Cth 
day  of  August,  1913,  the  petitioner  herein  peti- 
tioned the  superior  court  of  the  state  of  Califor- 
nia in  and  for  the  county  of  Kern,  for  a  writ  of 
mandate  to  compel  the  aforesaid  T.  A.  Baker  as 
sheriff  of  the  county  of  Kern,  to  deliver  to  said 
petitioner  the  said  property.  The  writ  was  de- 
nied by  the  said  superior  court,  but  on  an  appeal 
to  tliis,  the  honorable  District  Court  of  Appeal 
of  the  State  of  California  for  the  Second  Ap- 
pellate District,  the  judgment  of  the  lower  court 
was  reversed.  Bailey  v.  Baker  (1915)  28  Cal. 
App.  537,  153  Pac.  242.  Upon  a  subsequent 
trial  in  the  said  superior  court,  the  writ  of  man- 
date was  issued.  From  the  judgment  therein 
said  T,  A.  Baker  appealed,  and  pending  said  ap- 
peal refused  to  comply  with  the  mandate. 
Thereupon  the  petitioner  herein  presented  to 
said  superior  court  an  affidavit  setting  forth  the 
fact  of  said  Baker's  refusal  to  comply  with  the 
order  of  the  court,  and  upon  which  he  prayed 
that  a  citation  be  issued  to  said  Baker,  requir- 
ing him  to  appear  and  show  cause  why  he  should 
not  be  punished  for  contempt  of  court  in  so  re- 
fusing to  obey  the  writ  of  mandate.  The  court 
refused  to  issue  such  citation,  whereupon  peti- 
tioner herein  petitioned  this,  the  honorable  Dis- 
trict Court  of  Appeal  of  the  State  of  California 
for  the  Second  Appellate  District,  for  a  writ 
of  mandate  to  be  directed  to  the  said  superior 
court,  requiring  it  to  issue  the  citation  to  said 
Baker  as  prayed  for.  This  writ  was  issued. 
Bailey  v.  Superior  Court  (July  11,  1916)  31  CaL 
App.  78,  159  Pac  990.  The  citation  was  then 
issued,  and  said  Baker,  failing  to  show  cause, 
was  committed  by  8ai(^  superior  court  for  con- 
tempt The  said  Baker  then  petitioned  this,  the 
said  honorable  District  Court  of  Appeal,  for  a 
writ  of  habeas  corpus.  This  writ  was  issued  on 
the  ground  that  said  Baker  was  no  longer  sheriff, 
his  term  having  expired  January  2,  1915.  Mat- 
ter of  T.  A.  Baker  (Dec.  13,  1916)  162  Pac. 
922." 

(4)  "That  this  petition  is  made  in  the  first  in- 
stance to  this,  the  honorable  District  Court  of 
Appeal  of  th6  State  of  California  for  the  Sec- 
ond Appellate  District,  rather  than  to  the  su- 
perior court  of  the  state  of  California  in  and  for 
the  county  of  Kern,  for  the  reason  that  petition- 
er desires  to  have  the  possession  of  said  proper- 
ty at  and  before  the  time  when  the  Supreme 
Court  of  the  state  of  California  shall  render  its 
decision  in  the  aforesaid  action  entitled  'Mat- 
thew Bailey,  Plaintiff,  v.  Security  Trust  Com- 
pany, a  Corporation,  John  Doe  and  Richard 
Koe,  Defendants';  that  any  process  or  writ  is- 
sued from  any  court  will  be  useless  after  such 
decision ;  that  an  application  to  the  said  su- 
perior court  would  involve  the  possibility  of  a 
great  and  injurious  delay ;  that  such  delay  might 
be  sufficient  to  prevent  this  petitioner  from  se- 
curing the  desired,  or  any,  relief  prior  to  a  de- 
cision by  the  Supreme  Court  as  above  stated; 
and  that  this  proceeding  is  the  only  plain, 
speedy,  and  adequate  remedy  available  to  pe- 
Utioner." 

[1]  We  find  no  important  reason  for  strik- 
ing from  the  petition  the  quoted  paragraphs. 
WhUe  the  facta  stated  in  those  paragraphs 
may  be  not  essential  to  a  complete  statement 
exhibiting  the  legal  rights  of  the  parties,  they 
serve  to  show  that  the  plaintiff  baa  diligent- 
ly sought  to  obtain  the  relief  demanded  by 
him,  and  the  facta  stated  are  appropriate 
when  the  petitioner  la  appealing  to  the  dis- 
cretion of  the  court,  iMrtlcularly  in  the  mat- 
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ter  of  granttng  the  writ  originally  In  thla 
court  without  requlriiig  the  petitioner  is  the 
first  Instance  to  resort  to  the  supericw  court. 
Rule  26  of  the  rules  of  the  Supreme  Court 
«nd  District  Courts  of  Appeal  <119  Pac.  zlv) 
retjulres  tluit  the  petition,  "In  addition  to  the 
necessary  matter  requisite  by  the  rules  of  law 
to  support  the  application,  shall  also  set  forth 
the  circumstances  which,  in  the  opinion  of 
the  applicant,  render  it  proper  that  the  writ 
should  issue  originally  from  the  appellate 
«ourt  to  which  such  application  is  made,  and 
not  from  such  lower  court."  The  motion  to 
strike  said  paragraphs  from  the  petition  is 
■denied. 

[2]  The  petition  states  that  at  the  time  of 
■comnsoncing  his  action,  In  June,  1913,  the  pe- 
titioner "made  an  application  In  accordance 
■with  the  requirements  and  proTlslons  of  sec- 
tion 510  of  the  Code  of  Civil  Procedure  and 
delirered  said  affidavit,  together  with  an  or- 
der find  an  undertaking  executed  in  accord- 
ance with  the  provisions  and  requirements 
of  section  512  of  the  Code  of  Civil  Procedure, 
to  one  T.  A.  Baker,  as  sheriff  of  the  county 
of  Kern,  in  which  county  the  said  property 
was  then  and  is  now  located,  requiring  said 
sheriff  to  take  the  said  property  from  the  re- 
st>ondent  herein ;  that  the  said  sheriff  forth- 
with took  into  his  possession  the  property 
described  in  said  affidavit,  which  is  the  same 
property  described  In  paragraph  U  hereof." 
Then  follows  a  statement  of  the  subsequent 
return  of  the  property  by  the  sheriff  to  the 
defendant,  under  circumstances  stated,  which 
are  the  same  as  are  described  In  our  decision 
in  Bailey  v.  Baker,  28  Cal.  App.  537,  153  Pat 
242.  In  that  decision  we  held  that  the  faU- 
nre  of  the  Security  Trust  Company  to  cause 
Its  sureties  to  Justify  (after  notice  to  plain- 
tiff), on  its  redelivery  bond,  amounted  to  an 
abandonment  of  its  attempt  to  require  the 
return  to  It  of  the  property ;  that  such  aban- 
donment gave  to  the  plaintiff  the  right  to 
have  the  property  delivered  to  him  by  the 
sheriff  the  same  as  if  no  such  undertaking 
had  been  given  at  all.  We  remain  satisfied 
that  the  law  is  as  in  that  decision  it  was 
held  to  be, 

(8]  OT»e  return  of  respondent  herein  does 
not  deny  the  essential  facts.  In  the  mean- 
time Sheriff  Baker  has  gone  out  of  office 
without  completing  the  performance  of  his 
duty.  ,  Wrongfully  he  delivered  to  the  de- 
fendant, Security  Trust  Company,  the  prop- 
erty held  by  him  as  sheriff  under  valid  pro- 
cess which  constituted  his  authority  to  act 
to  the  matter.  Ex  parte  Baker,  162  Pac. 
922.  Wrongfully  the  defendant  received,  and 
wrongfully  it  holds,  that  property  in  its  pos- 
session. The  affidavit,  undertaking,  and  or- 
der under  which  the  seizure  was  made  by 
Sheriff  Baker  are  in  the  office  of  the  clerk 
of  the  superior  court,  although  they  should 
now  be  to  the  hands  of  Newell,  the  present 
sheriff.  Ex  parte  Baker,  supra.  In  the  prop- 
er performance  of  his  duty  Newell  would  ob- 


tato  possession  of  those  papers,  and  would 
execute  the  process  by  taktog  the  property 
and  delivering  it  to  the  platotiff ;  but  he  has 
refused  to  do  so,  notwithstanding  that  the 
plaintiff  has  demanded  of  him  the  perform- 
ance of  that  duty.  The  property,  when  tak- 
en into  possession  by  Sheriff  Baker,  became 
property  to  custodia  legls,  and  its  status  has 
never  changed.  Detroit  &  M.  Ry.  Co.  v.  Al- 
pena Or.  Judge,  162  Mich.  201,  115  N.  W. 
724;  August  v.  Gilmer,  53  W.  Va.  65,  44  S.  E. 
143.  The  Security  Trust  Company  holds  this 
property  in  its  actual  possession,  but  not  in 
legal  possession.  So  far  as  this  proceeding 
is  concerned.  Its  possession  is  the  sheriff's 
possession,  In  the  same  sense  that  this  would 
be  true  If  Sheriff  Baker  had  left  the  property 
to  the  hands  of  some  keeper  employed  by 
him.  Such  keeper  or  deputy  would  have  the 
property  in  possession  by  virtue  of  no  rights 
other  than  those  pertaintog  to  an  agent  of 
the  sheriff.  See  Aigeltlnger  v.  Whelan,  133 
Cal.  110,  65  Pac.  125,  where  a  warehouseman 
receivtog  attached  goods  from  a  sheriff  was 
held  to  be  the  sheriff's  agent.  Such  agent 
would  be  compellable  by  mandate  to  surren- 
der the  goods  to  the  person  entitled.  So  It 
Is  with  this  defendant  It  holds  property 
that  is  to  custody  of  the  law.  Its  holding 
under  the  circumstances  constitutes  a  trust 
for  the  delivery  of  the  property  to  the  plato- 
tiff. The  performance  of  that  duty  is  by  the 
law  specially  enjoined  upon  the  sheriff,  and 
therefore  Is  enjoined  m)on  bis  agent,  the  de- 
fendant. In  refustog  to  perform  the  duty  and 
execute  the  trust  enjotoed  upon  it,  the  de- 
fendant is  unlawfully  excluding  the  plaintiff 
from  the  use  and  enjoyment  of  a  right  to 
which  he  is  entitled. 

[4]  Upon  the  stated  facts,  the  petitioner 
might  ask  for  and  would  be  entitled  to  a  writ 
of  mandate  against  Sheriff  Newell,  and  that 
officer  would  have  been  a  proper  party  defend- 
ant to  this  proceedtog.  But  the  demurrer 
filed  by  the  respondent  does  not  toclude  any 
claim  of  defect  of  parties,  and  we  think  that 
the  failure  to  Join  the  sheriff  as  defendant 
does  not  affect  the  validity  of  the  plaintiff's 
cause  of  action  as  stated  .agatost  the  defend- 
ant Security  Trust  Company.  The  platotiff 
being  entitled  to  immediate  possession  of 
property  which  is  legally  to  the  custody  of 
the  court,  the  remedy  is  essentially  the  same, 
whether  the  delivery  be  made  directly  by  the 
defendant  to  the  plaintiff,  or  whether  it  be 
made  through  the  hands  of  the  sheriff.  The 
difference  tietween  the  two  modes  of  delivery 
would  be  rather  of  form  than  of  substance. 
If  there  is  any  force  to  the  law,  plaintiff 
should  have  the  benefit  thereof  as  directly  as 
legal  procedure  will  allow.  It  has  been  held 
that,  even  where  by  authority  of  claim  and 
delivery  proceedtogs  property  seized  in  re- 
plevin was  rightfully  delivered  by  the  sheriff 
to  one  of  the  parties,  the  property  conttoued 
to  be  in  custodia  legis,  and  the  party  in*  pos- 
session thereof  stood  substituted  for  the  sher- 
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iff  as  cnstodhuL  pending:' the  action.  Mohr  t. 
Langan,  162  Mo.  474,  63  S.  W.  409,  85  Am. 
St  Bep.  603.  Much  more  should  this  be  so 
when  the  sheriff,  without  right  to  do  so,  put 
Buch  property  into  the  possession  of  the  par- 
ty not  entitled  thereto. 

[B]  ReEimndent  claims  that  the  petition 
herein  does  not  state  a  cause  of  action,  be- 
cause it  does  not  set  out  the- contents  of  the 
affidavit,  undertaking,  and  order  which  c<5n- 
stltnte  the  process  tmder  which  the  property 
was  seized  by  the  sheriff.  As  quoted  above, 
the  petition  merely  states  that  these  docu- 
ments were  made  in  accordance  with  the  pro- 
visions and  requirements  of  the  Code  of  Civil 
Procedure,  and  that  upon  receiving  those 
documents  the  sheriff  took  the  proi)erty  into 
his  possession.  We  think  tttat  tids  was  a 
sufficient  pleading  for  the  purpose  of  stating 
a  cause  of  action,  and  that  the  objection 
could  only  be  reached  by  a  demurrer  for  un- 
certainty, if  the  objection  could  be  maintain- 
ed at  all.  If  It  were  necessary  for  the  plain- 
tiff In  an  action  to  show  that  a  summons 
from  a  court  of  record  had  been  duly  Issued 
and  served  prior  to  the  entry  of  a  default, 
the  mere  statement  of  those  facts,  without 
setting  out  a  copy  of  the  summons,  would 
ordinarily  be  sufficient.  A  denial  of  the 
facts  alleged  would  require  that  the  plaintiff 
produce  the  record;  but  in  the  absence  of 
such  denial  the  fact  that  the  summons  was 
In  due  form  would  be  assumed.  The  allega- 
tions of  a  pleading  are  to  be  liberally  con- 
strued. Code  Olv.  Proc.  {  452.  Here  we 
have  the  statement  that  the  affidavit  and  un- 
dertaking were  made  In  accordance  with  the 
provisions  of  sections  510  and  512  of  the  Code 
of  Civil  Prooedure,  and  that  an  order  was 
made  in  connection  therewith  requiring  the 
sheriff  to  take  the  property  from  the  defend- 
ant Code  Civ.  Proc.  {  511.  Those  sections 
of  the  Code  state  what  the  contents  of  such 
documents  should  be.  The  allegations  of  the 
petition  may  fairly  be  construed  as  equiva- 
lent to  a  statement  of  the  facts  showing 
that  the  documents  were  In  form  and  sub- 
stance in  accordance  with  the  requirements 
of  those  sections.  The  sheriff  acted  upon 
those  documents  in  taking  the  property  into 
his  possession,  and  his  right  so  to  do  was  not 
challenged  by  the  defendant 

Let  the  peremptory  writ  issue. 

We  concur:  WORKS,  Judge  pro  tem. ; 
JAMES,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [8]  In  Its  petition  for  re- 
hearing in  this  cause  respondent  insists  that 


we  did  not  fully  dispose  of  Its  clMm  that  the 
affidavit  filed  by  plaintiff  in  the  claim  and 
delivery  proceeding  was  insufficient  to  au- 
thorize the  sherifCs  seizure  of  the  property. 
We  held  that  the  petition  herein  sufficiently 
stated  tacts  showing  that  the  affidavit  met 
the  necessary  requirements  of  the  law.  But 
respondent  now  directs  our  attention  more 
particularly  to  Its  return  filed  in  this  pro- 
ceeding, wherein  respondent  "denies  that  It 
was  ever  served  with  a  copy  of  the  affidavit 
or  any  affidavit  made  by  or  on  behalf  of 
petitioner  in  the  cause  mentioned  and  set 
forth  in  paragraph  IV  of  petitioner's  peti- 
tion ;  that  the  only  affidavit  ever  served  upon 
or  received  by  this  respondent  In  said  cause 
is  set  forth  by  an  order  [copy?]  thereof  an- 
nexed hereto  and  made  a  part  hereof  and 
marked  'Exhibit  A.'  "  Exhibit  A  purports  to 
be  a  copy  of  an  affidavit  made  by  Matthew 
Bailey  wherein  Bailey  says: 

"That  he  Is  the  plaintiff  in  the  above-entitled 
action  and  that  he  is  entitled  to  tiie  poasessiiHi 
of  the  following  described  personal  property  [giv- 
ing the  description] ;  that  the  said  property  is  in 
the  possession  of  and  wroogfnlly  detained  by  the 
defendant  in  this  action,  and  that  the  alleged 
cause  of  detention,  as  this  plaintiff  is  informed 
and  believes,  is  that  they  claim  one  Matthew  S. 
Platz  has  some  claim  on  said  property;  that 
said  property  has  not  beoi  taken  for  a  tax,"  etc. 

It  is  true  that  in  our  decision  of  tMs  case 
we  did  not  pay  special  attention  to  the  fore- 
going language  of  the  return.  This  arose 
out  of  the  fact  that  respondent's  written  ar- 
gument purported  to  be  "in  support  of  demur- 
rer to  petition,"  and  we  were  considering,  and 
our  attention  was  principally  directed  to, 
that  demurrer,  and  to  the  sufficiency  of  the 
petition  attacked  by  the  demurrer.  We  did 
say,  however,  that  tie  return  filed  by  respond- 
ent herein  does  not  deny  the  essential  facts 
alleged  In  the  pleading,  and  the  record  Jos- 
tlfles  our  statement.  The  return  did  not 
state  that  the  copy  of  affidavit  annexed  there- 
to was  a  copy  of  the  affidavit  which  had  been 
delivered  by  the  plaintiff  to  the  sheriff  in 
connection  with  the  undertaking  and  order. 
On  the  contrary,  respondent  denied  that  it 
was  ever  served  with  a  copy  of  the  affidavit 
made  by  the  plaintiff.  Therefore  the  nllega- 
tlons  of  the  return  charge  no  defect  In  the 
process,  but  merely  charge  that  the  sheriff 
did  not  serve  on  the  defendant  a  true  copy. 

The  other  points  mentioned  In  the  petition 
for  rdiearing  were  ocmsidered  In  rendering 
the  principal  decision,  and  our  opinion  there- 
on stands  unchanged. 

The  petition  for  rehearing  is  denied. 
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PEOPLD  ▼.  FLORBS.    (Or.  544.) 

(District  Oourt  of  Appeal,  Second  District,  Cali- 
fornia.   July  81,  1917.    Rehearing  Denied 
by  Sapreme  Court  Sept.  27, 1917.) 

1,  Cbiminai.  Law  «s9517(4)  —  Bvidenck  — 
ConnasiONa— Pboof  or  "Cobfcs  Deuoti." 

The  elements  of  the  "corpus  delicti,"  evi- 
dence of  wtiich  must  be  introduced  to  render 
defendant's  confessions  admissible,  are  certain 
facts  forming  its  basis  and  the  existence  of  a 
criminal  agency  as  the  cause  of  them,  and  to  es- 
tablish the  corpus  delicti  it  is  not  essential  to 
show  that  the  crime  charged  was  committed  by 
defendant. 

CEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpus 
Delicti.] 

2.  Obimiitai,  Law  «s>1170(1)— Habmlkss  Fs- 

B0»— BZOIitTSIOn'    OF    BVIDKNCB. 

In  a  criminal  case,  the  testimony  of  a  phono- 
graphic reporter,  who  took  down  statements 
made  by  defendant,  was  admitted.  Some  of  the 
statements  were  in  Bnglish,  aad  some  in  Span- 
ish, and  those  in  Spanish  were  translated  by  an 
interpreter,  and  taxen  down  as  given  to  the  re- 
porter through  the  interpreter.  On  defendant's 
objection,  the  reporter's  testimony  as  to  those 
pwtions  of  the  statement  made  in  Spanish  were 
excluded,  ffeid  that,  as  these  rulings  were  in 
defendant's  favor,  he  had  no  ground  for  com- 
pkint 

8.  Cbimikai.  Law  «=»531(8)  —  Bvidbhci!  — 
CoNFEsaioNB— Latino  FotrirpATioK. 

Where,  before  defendant's  incriminating 
statements  were  admitted,  witnesses  were  asked 
whether  they  made  any  promises  or  held  out  any 
inducements  to  get  defendant  to  talk,  and  wheth- 
er he  talked  freely  and  voluntarily,  there  was 
no  basis  for  the  daim  that  no  foundation  was 
laid  for  the  admission  of  the  statements,  assum- 
ing that  they  were  such  confessions  as  required 
the  laying  of  a  foundation. 
4.  Cbiminal  Law  «=>1169(9>— Habulkss  Bb- 
BOB— Admission  of  Bvidenok. 

The  overruling  of  objections  to  questions  as 
to  whether  any  promises  were  made  or  induce- 
ments held  out  to  induce  defendant  to  make  in- 
criminating statements,  and  whether  he  talked 
freely  and  voluntarily,  on  the  ground  that  they 
called  for  conclusions,  if  erroneous,  was  harm- 
less, where  opportunity  for  cross-examination 
was  given,  but  no  improper  influences  were 
shown. 

6.  rsnawAi,  Law  •=s>51»ffi>—E?viDKifCii>— Con- 
fessions—Voluntabt  Chabaoixb. 

That  accused  is  under  arrest  and  in  the  cus- 
tody of  officers,  and  that  an  altered  confession  is 
made  in  answer  to  questions,  will  not  authorize 
its  rejection,  if  it  fairly  and  clearly  appears 
that  defendant's  statements  were  voluntary. 
6.  CBimNAL  Law  <S=»814(10)— Instbuctions— 

APPLICABILITy   TO   EVIDENCE. 

Where,  though  defendant  did  not  testify, 
marks  on  his  face  were  pointed  out  in  connec- 
tion with  evidence  offered  in  an  effort  to  show 
that  his  mental  condition  had  been  affected  by 
an  injury,  it  was  not  error  for  the  court  to 
charge  that,  in  determining  the  matter  of  his  in- 
sanity, idiocy,  or  lunacy,  the  jury  should  consid- 
er the  evidence  in  the  case  and  the  appearance  of 
the  defendant  before  them  since  the  beginning  of 
the  trial. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;  S.  B.  Crow,  Judge. 

Albert  Flores  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

B.  F.  Thomas  and  Francis  Price,  both  ot 
Santa  Barbara,  for  appellant    U.  S.  Webb, 


Atty.  Q&i.,  BobMt  U.  Olariie,  Deputy  Atty. 
Gen.,  B.  W.  Squler,  of  Santa  Barbara,  and 
M.  F.  Shannon,  of  Lo»  Angeles,  for  the  People. 

CONRBY,  P,  3.  The  defendant  was  con- 
victed  of  the  crime  of  murder,  and  sentenced 
to  Imprisonment  for  life.  He  appeals  from 
the  judgment,  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

[1]  The  first  error  claimed  by  appellant  Is 
based  upon  the  ground  that  the  court  admit- 
ted in  evidence  testimony  concerning  con- 
fessions made  by  the  defendant,  and  that  at 
the  time  when  that  testimony  was  admitted 
evldenoe  establishing  the  corpus  delicti  bad 
not  been  received.  The  so-called  confessions 
were  not  conf^salona  by  the  defendant  that  he 
committed  the  crime  charged.  In  connection 
w4th  the  statements  made  by  him,  the  defend- 
ant insisted  that  he  did  not  kill  the  child, 
Renata  Maodanti.  EOb  statements  coiudsted 
in  admissions  of  fact  which  tended  to  show 
that  the  murder  was  committed  by  him.  At 
the  time  when  these  admissions  were  received 
in  evidence,  testUnony  had  been  received 
strcmg^y  tending  to  show,  not  Mily  that  the 
child  was  dead,  but  that  at  the  time  and  place 
charged  in  the  indictment  she  came  to  her 
death  by  violent  means,  and  by  the  criminal 
act  of  some  person.  At  the  time  when  the 
testimony  showing  the  admissions  made  by 
the  defendant  was  received,  there  was  not 
before  the  court  any  evidence  tending  to  show 
that  the  crime  had  been  committed  by  the  de- 
fendant. 

The  contention  urged  by  aiMP^ant's  coun- 
sel is  that,  In  order  to  establish  the  corpus 
delicti,  it  is  necessary  that  the  evidence  shall 
not  only  establish  the  f&ct  of  commission  of 
the  crime,  but  also  that  it  must  have  tended 
to  connect  the  defendant  with  the  commission 
of  ttiat  crime.  Upon  this  proposition  we  do 
not  agree  with  appellant's  counseL  The  two 
elements  of  corpus  delicti  are:  (1)  Certain 
facts  forming  its  basis;  and  (2)  the  existence 
of  criminal  agency  as  the  cause  of  them.  To 
establish  the  corpus  delicti  it  Is  not  essential 
to  show  that  the  crime  charged  was  commit- 
ted by  the  defendant  People  v.  Vertrees,  168 
Cal.  404,  146  Paa  890;  Pewle  v.  Wagner,  29 
Cal.  App.  863,  155  Pac.  649;  People  v.  Swail*, 
12  OaL  App.  192,  196,  107  Pac.  134;  People 
V.  Tarbox,  116  Cal,  67,  46  Pac.  896 ;  People  v. 
Ford,  25  Cal.  App.  888,  419, 143  Pac.  1075. 

[2]  The  conrt  received  in  evidence  the  tes- 
feimony  of  the  phonographic  reporter,  who 
took  down  in  shorthand  one  of  the  state- 
ments introduced  as  constituting  admissions 
made  by  the  defendant.  Some  of  the  state- 
ments made  by  the  defendant  at  that  time 
were  In  the  Spanish  language,  and  some  were 
in  Bnglish.  Appellant  claims  that  the  court 
erred  in  receiving  the  testimony  of  the  re- 
porter concemdng  the  statements  made  by  the 
defendant  in  his  presence,  since  it  ai4>eared 
that  the  statements  made  In  Spanish  wem 
translated  into  Bnglish  by  an  Interpreter, 


Asaror  other  oaaes  «ee  same  topic  and  KBT-NDMBEB  in  sU  Ke]r.-Namb«r«d  Dlgsata  and  Indexsa 
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and  were  taken  down  by  the  reporter  as  giv- 
en to  him  through  the  Interpreter.  But  the 
record  shows  that,  on  objection  made  by  the 
defendant,  the  court  excluded  from  the  testi- 
mony of  the  reporter  those  portions  of  de- 
fendant's statements  which  were  made  In  the 
Spanish  language,  and  refused  to  receive  the 
same  in  evidence.  Those  rulings  having  been 
made  In  favor  of  the  defendant,  he  is  left 
without  foundation  for  his  complaint  respect- 
ing that  testimony. 

[3-5]  The  next  point  relied  upon  is  that, 
preliminary  to  the  reception  in  evidence  of 
testimony  concerning  the  statements  or  con- 
fessions made  by  the  defendant,  it  was  not 
shown  that  no  inducements  were  offered  or 
threats  made  to  the  defendant  before  those 
statements  were  made  by  him.  Referring  to 
the  transcript  pages  referred  to  by  appellant's 
counsel  in  their  argument,  we  And  tliat  the 
record  does  not  <in  fact  support  the  claim 
made  concerning  It  The  conversations  in 
which  those  statements  were  made  by  the  de- 
fendant all  occurred  on  the  30th  day  of  June, 
1916;  two  of  them  before  noon,  and  two  in 
the  afternoon.  As  to  each  of  those  conversa- 
lons  testimony  was  given  to  the  effect  that 
no  threats  or  promises  were  made  to  the  de- 
fendant, and  that  bis  statements  were  made 
voluntarily.  '  The  district  attorney  asked 
such  questions  as  the  following: 

"Did  you  make  any  promises  or  hold  out  any 
indacements  to  the  defendant.to  get  bim  to  talk 
on  that  occasion?  "  "Did  he  talk  to  you  freely 
and  volmitarily  at  that  time?" 

Objections  were  made  to  those  questions  as 
calling  for  the  conclusiMts  of  the  witness,  and 
the  objections  were  overruled.  Assuming 
that  these  mlin,^  were  erroneous,  yet  on  the 
complete  record  it  does  not  appear  that  they 
were  preJudidaL  Opportunity  was  given  for 
cross-examination,  and  questions  were  asked 
by  defendant's  counsel  with  respect  to  the  cir- 
cumstances under  which  the  statements  were 
made;  but  it  was  not  made  to  appear  that 
any  improper  influences  were  used  to  open 
tbe  lips  of  the  defendant.  His  several  state- 
ments were  made  at  dltFerent  times  and 
places — on  a  public  street,  and  at  the  scene 
of  tbe  crime,  as  well  as  at  the  jail.  It  is 
true  that  the  court  reporter,  (n  giving  his  tes- 
timony as  above  mentioned,  did  not  say  any- 
thing with  respect  to  the  circumstances  lead- 
ing up  to  the  statement  of  the  defendant 
as  reported  by  Iilm.  Bnt  that  ground  had 
been  covered  by  andther  witness  referring  to 
the  same  conversation,  and  the  reporter 
stated  that  be  did  not  come  into  the  room  un- 
til the  other  persons  present  had  assembled 
there,  and  that  he  only  took  down  the  formal 
questions  and  answers. 

Assuming  that  the  extrajudicial  statements, 
or  some  of  them,  made  by  the  defendant, 
should  be  treated  as  confessions,  and  subject 
to  the  rule  here  Invoked  by  the  defendant,  we 
nevertheless  hold  that  the  record  does  not 
establish  the  claim  that  there  was  no  founda- 


tion for  the  reception  in  evidence  of  the  tes- 
timony covering  those  statements.  "The  mere 
fact  that  the  defendant  is  under  arrest  and 
in  the  custody  of  officers,  and  that  the  alleged 
confession  is  made  In  answer  to  questions, 
will  not  authorize  the  rejection  of  such  con- 
fession, if  it  fairly  and  clearly  appears  that 
the  statements  of  the  defendant  were  of  a 
voluntary  nature."  People  v.  Hoge,  25  Cal. 
App.  456,  458,  143  Pac.  1072. 

[S]  The  court  gave  to  the  jury  the  follow- 
lowing  Instruction: 

"From  tbe  evidence  in  this  case,  and  the  ap- 
pearance of  the  defendant  before  you  since  the 
beginning  of  this  trial,  you  are  to  determine 
the  matter  of  his  insanity  or  idiocy  or  lunacy  at 
the  time  it  is  alleged  that  he  committed  the 
crime  charged  in  the  indictment;  these  ques- 
tions being  questions  of  fact,  <^  which  you  are 
tbe  sole  judges." 

Appellant  claims  error  In  this  instruction. 
In  that  defendant  was  not  a  witness  at  tbe 
trial,  and  that  the  "appearance  of  the  de- 
fendant" before  the  jury  was  not  a  fact  In 
evidence.  The  record  shows,  however,  that 
the  personal  appearance  of  the  defendant  was 
brought  to  the  attention  of  the  jury  by  de- 
fendant's counsel  in  at  least  one  Instance. 
While  tbey  were  examining  the  father  of  the 
defendant  as  a  witness  in  his  behalf,  tbe  wit- 
ness testified  that  when  five  years  old  the  de- 
fendant was  kicked  by  a  horse,  and  marks  on 
defendant's  face  caused  by  the  accident  were 
pointed  out  and  Identified  by  tbe  witness. 
This  evidence  was  introduced  as  a  part  of  the 
effort  made  to  show  that  the  mental  condi- 
tion of  the  defendant  had  been  affected  by 
tbe  Injury  so  received. 

The  other  objections  presented  by  counsel 
for  defendant  with  respect  to  Instmctions 
given  and  with  respect  to  instructions  refused, 
In  so  far  as  they  are  not  covered  by  the  prop- 
ositions heretofore  considered  in  this  opin- 
ion, are  of  sudi  slight  Importance  that  they 
do  not  require  discussion.  The  law  of  thi3 
case  was  fairly  and  fuUy  stated  to  the  Jury. 

Tbe  judgment  and  order  are  affirmed. 

We  concur:   JAMES,  J.;  SHAW,  J. 


STATE  v.  IXEWELLYN  et  aL     (No.  1980.) 

(Supreme    Court    of    New    Mexico.      July    18, 

1917.    Rehearing  Denied  Sept  10,  1917.) 

(Syllaius  by  the  Court.) 

1.  CoixEGEs  ANn  Univeksitiks  flr»7  —  Or- 
FiCEBS—Bonns— Statute. 

Sections  20,  21,  c.  188,  liaws  1889  (sectiotts 
8571,  3572,  O.  I*  1897)  construed.  Held,  that 
such  sections  require  the  secretary  treasurer  of 
the  board  of  regents  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts  to  execute  a 
bond  to  the  state  of  New  Mexico  in  not  less  than 
the  penal  sum  of  $20,000  before  entering  upon 
the  discharge  of  his  duties  as  such. 

2.  COlrLKOES  AND  CmvEBSiTnes  *=97  —  Of- 

FicBBS— QtJALiFicATioNs— Bond. 
Where  one  section  of  an  act  of  the  legisla- 
tive assembly  requires  the  secretary  treasurer 
of  a  named  institution  to  execute  to  the  state  a 
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bond  before  entering  upon  the  discharge  of  bis 
duties,  and  another  section,  in  providing  offi- 
cers tor  another  named  institntion,  provide!) 
that  the  officers  thereof,  shall  be  the  same  and 
shall  possess  the  same  qualifications  as  the  offi- 
cers named  in  the  prior  section,  the  secretary 
treasurer  of  the  latter  institution  is  not  "quali- 
fied" to  enter  upon  the  disoharge  of  his  duties 
until  he  has  executed  the  bond  required  by  the 
former  section. 

3.  COVLEOTB  AND  UlTIVERSITIES  €=»7— DECLA- 
RATIONS  OF  Aqents— Effect. 

Tbe  state  is  not  bound  by  the  dedaratioos 
of  its  aitents,  nnless  it  appears  that  the  agent 
was  acting  strictly  within  the  scope  of  his  au- 
thority; hence  the  state  is  not  bound  by  the 
declarations  made  by  the  board  of  regents  of 
the  New  Mexico  College  of  ABriculture  and 
Mechanic  Arts  to  a  proposed  surety  upon  the 
bond  of  Its  secretary  treasurer  that  his  accounts 
were  in  good  shape,  and  that  he  had  the  money 
on  hand  as  shown  by  his  report,  where  there 
is  no  statute  of  the  state  authorizing  the  board 
of  regents  to  make  any  representations  in  that 
regard. 

4.  PtjBUC  IrANDs  <e=>57  —  State  Lands  — 
Principai.  and  Interest. 

The  proceeds  of  the  sale  of  lands  granted 
to  the  state  of  New  Mexico  by  the  Enabling 
Act,  for  certain  speciSed  purposes,  and  the 
natural  products  of  such  lands,  with  certain 
named  exceptions,  were  intended  by  Oongress 
to  constitute  permanent  funds,  the  interest  only 
being  available  for  current  use. 

5.  PuBUo  Lands  ®=>57  —  Rentai.  of  State 
Lands— Support  of  State  Institutions. 

The  rentals  derived  from  such  lauds  may  be 
used  for  the  support  and  maintenance  of  such 
institutions. 

6.  Statutes  «=s»174,  176  —  Oonstbuotiow  — 
Public  Interests. 

Statutes  will  be  construed  in  the  most  bene- 
ficial way  which  their  language  will  permit  to 
prevent  absurdity,  hardship,  or  injustice,  to 
favor  public  convenience,  and  to  oppose  all 
prejudice  to  public  interests. 

7.  Statutes  «:s>174,  175  —  Oonbtbuctton  — 
Avoidance  of  Absurd  Consequences. 

The  general  terms  of  a  statute  are  subject 
to  Implied  exceptions  founded  on  the  rules  of 
poblic  policy  and  the  maxims  of  natural  jus- 
tice, 80  as  to  avoid  absurd  and  unjust  conse- 
quences. 

8.  COIXBGES    AND    UNIVEBSITIEB   «=»7   —   OF- 
FICERS—BoND — Liabilitt  of  Sukety. 

Sureties  upon  the  bond  of  the  secretary 
treasurer  of  the  New  Mexico  College  of  Agrf- 
cnlture  and  Mechanic  Arts  are  liable  for  mon- 
eys received  by  such  official  under  color  of  his 
office,  and  hence  are  liable  for  mone^-s  in  the 
hands  of  such  official  which  were  derived  from 
the  sale  of  lands  granted  the  territory  of  New 
Mexico,  although  the  £nabling  Act  made  some 
other  official  the  custodian  of  such  funds. 

9.  States  €=»80(2)  —  Ofticebs  —  Bond  — 
Liabilitv  of  Surety. 

Evidence  that  the  assets  of  the  depository 
bank,  holding  funds  in  the  hands  of  an  officer  of 
the  state  were  depleted  on  a  named  date  is  in- 
snffident  to  defeat  recovery  upon  the  bond  of 
snch  officer  for  loss  of  such  funds,  where  such 
surety  does  not  undertake  to  show  that  such 
depleted  assets  were  not  restored  prior  to  the 
loss  of  snch  funds;  the  bank  having  continued 
as  a  going  concern  for  more  than  ten  months 
after  tbe  bond  was  given. 

Appeal    from    District   Court,    Santa    V6 
County;   Mechem,  Judge. 
Action  by  State  of  New  Mexico  against 


Morgan  O.  UeweUyn  and  the  Southwestera 
Surety  Insurance  Company.  Judgment  for 
plalntUC,  and  defendants  ai^ieal.     Affirmed. 

S.  P.  Welslger,  of  HI  Paso,  Tex.,  and  Fran- 
cis O.  Wilson,  of  Santa  F^,  for  appellants. 
F.  W.  Clancy,  Atty.  Gen.,  and  H.  S.  Bow- 
man, Asst.  Atty.  Gen.,  for  the  State. 

ROBERTS,  J.  This  action  was  instituted 
In  the  court  below  by  the  state  against  Mor- 
gan O.  Llewellyn  and  Southwestern  Surety 
Insurance  Company  upon  an  alleged  bond 
given  by  Llewellyn  as  secretary  treasurer 
of  the  New  Mexico  College  of  Agriculture 
and  Mechanic  Arts  in  the  penal  sum  of  $75,- 
000.  The  complaint  set  up  the  execution 
of  the  bond  by  IJewellyn,  with  the  surety 
company  as  surety,  and  alleged  a  default  in 
the  condition  of  the  bond  and  prayed  for 
Judgment  In  the  full  amount  of  the  bond.  A 
copy  of  the  bond  was  attached  to  the  com- 
plaint as  an  exhibit.  To  this  complaint  the 
defendant  surety  company  answered,  admit- 
ting the  execution  of  the  bond  and  set  np' 
certain  defenses. 

To  this  answer  a  demurrer  was  filed  and 
sustained,  whereupon  an  amended  answer 
was  filed.  The  amended  answer  set  up  as 
the  first  defense  that  the  bond  sued  upon 
was  Invalid  for  two  reasons:  First,  that  the 
said  pretended  bond  purports  to  be  an  olli- 
dal  bond,  alleged  to  have  been  given  by  the 
said  Morgan  O.  Llewellyn  as  secretary  treas- 
urer of  said  college,  and  that  there  was  my 
statute  or  law  of  the  state  of  New  Mexico 
which  required  the  executl<Hi  of  any  sach 
bond;  and,  second,  that  said  pretended  bond 
was  Involuntarily  given  by  the  said  Llewel- 
lyn, in  that  he  was  required  by  the  board 
of  regents  of  the  New  Mexico  College  of  Ag- 
riculture and  Mechanic  Arts,  as  a  condltton 
precedent  to  his  entering  upon  his  duties  a» 
such  secretary  treasurer,  without  warrant 
or  authority  of  law,  to  enter  Into  a  good  and 
suffldent  bond  to  the  state  of  New  Mexloo- 
In  the  sum  of  $75,000,  and  that  In  order  to 
enter  Into  the  duties  of  said  ofllce  and  to 
acquire  the  same,  was  required  and  compel- 
led to  enter  Into  the  pretended  bond. 

The  second  defense  set  up  the  prior  can- 
cellation of  the  bond;  but  as  no  point  Is 
made  as  to  the  propriety  of  the  action  of  the 
court  In  sustaining  the  demurrer  to  this  par- 
agraph of  the  answer,  nothing  more  need  be 
said  relative  thereto. 

For  a  third  defense  the  defendant  alleged 
that  Llewellyn,  In  making  the  application  for 
the  bond,  acted  for  and  on  behalf  of  the 
board  of  regents  of  said  college,  and  at  their 
Instigation  and  by  their  direction;  and  that 
the  surety,  prior  to  the  execution  of  the 
bond,  made  and  caused  due  Inquiry  to  be 
made  of  the  said  board  of  regents  as  to  all 
facts  within  their,  knowledge  touching  any 
risk  or  liability  which  would  be  Incurred  by 
the  defmdant  as  such  surety,  and  particu- 
larly as  to  any  fact  within  their  knowledg» 
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material  to  tbe  said  risk,  and  the  said  board 
ot  regents,  acting  by  and  through  Its  presi- 
dent, and  In  response  to  such  request  for 
Information  and  for  the  purpose  of  Inducing 
the  defendant  to  become  surety  upon  the 
said  bond,  falsely  and  fraudulently  stated 
and  represented  to  the  defendant,  among 
other  things,  that  they  had  no  knowledge 
or  information  of  any  circumstance  which 
might  unfavorably  atCect  the  risk  of  the 
surety  on  the  bond  applied  for,  and  that  the 
applicant's  accounts  on  the  date  of  such  ap- 
plication were  in  every  respect  correct,  and 
that  he  had  property  and  funds  on  band  to 
balance  his  account  The  answer  further 
alleged  that  such  statements  and  representa- 
tions were  false,  and  were  known  by  said 
board  of  regents  and  the  president  thereof 
to  be  false,  and  were  made  for  the  purpose 
of  inducing  the  defendant  to  become  surety 
upon  said  bond.  It  was  further  alleged  that 
the  surety  reUed  upon  such  representations, 
and  the  amended  answer  then  proceeded  to 
set  up  the  facts  as  to  the  prior  deposit  by 
said  secretary  treasurer  of  such  funds  in  the 
First  State  Bank  of  Las  Cruces,  and  alleged 
that  said  bank  was  insolvent  at  the  date  of 
the  application  for  such  bond,  and  that  sudi 
facts  were  known  to  the  board  of  regents. 

The  fifth  paragraph  of  the  answer  set  up 
a  similar  state  of  facts,  and  alleged  that 
such  facts  were  known  to  the  Governor  of 
the  state  of  New  Mexico,  and  that  he  failed 
to  apprise  the  defendant  thereof  prior  to 
its  becoming  surety  upon  such  bond. 

The  sixth  paragraph  of  the  amended  an- 
swer pleaded  as  a  fifth  defense  that  a  large 
portion  of  the  sum  sued  for,  the  exact 
amount  of  which  was  alleged  to  be  unknown, 
but  was  stated  upon  information  and  belief 
to  be  more  than  $21,000,  did  not  come  into 
ttie  hands  of  said  Morgan  O.  Llewellyn  after 
the  execution  of  the  alleged  bond  sued  upon, 
but  that  said  sum  came  into  his  hands  prior 
to  the  execution  of  the  bond,  and  was  by 
him  deposited  in  the  First  State  Bank  of 
Las  Cruces  long  prior  to  the  execution  of 
said  bond,  and  that  said  sum  was  and  bad 
been  lost  by  said  Llewellyn  prior  to  the  exe- 
cution of  the  bond  by  defendant  herein; 
that  such  money  was  lost  by  reason  of  the 
Insolvency  of  the  First  State  Bank  &  Trust 
Company,  which  was  alleged  to  have  been 
insolvent  upon  the  date  that  the  defendant 
executed  the  bond. 

Paragraph  7  of  the  answer  need  not  be 
set  out,  as  no  question  is  made  as  to  the 
propriety  of  the  action  of  the  court  in  sus- 
taining the  demurrer  thereto. 

The  eighth  paragraph  of  the  answer  was 
as  follows: 

"And  for  further  answer  to  said  complaint, 
and  without  waiving  any  other  defenses  there- 
to, this  defendant  alleges  that  of  the  moneys 
claimed  in  this  action,  a  largfe  portion,  the  exact 
amount  'of  which  is  to  this  defendant  unknown, 
but  defendant  is  informed  and  believes  to  be  an 
amount  exceeding  $21,666.76,  were  moneys  de- 
rived from  the  snle  of  lauds  granted  to  the 
territory  of  New  Mexico  and  confirmed  by  the 


Enabling  Act  of  Congress  approved '  June  20, 
1910,  to  the  state  of  New  Mexico  and  by  sec- 
ti6n  10  of  said  Snabling  Act  should  have  been 
kept  in  the  custody  of  toe  state  treasurer  of  the 
state  of  New  Mexico,  and  were  wrongfully  in 
the  hands  of  the  said  Morgan  O.  Llewellyn,  and 
this  defendant  could  not  be  held  liable  therefor 
on  his  said  bond,  even  it  said  bond  should  be 
held  valid  and  binding  on  this  defendant  as 
to  funds  rightfully  coming  into  the  hands  of 
said  Morgan  O.  Llewellyn  as  such  secretary 
treasurer  of  said  college." 

The  court  sustained  the  demurrer  filed  by 
the  state  to  paragraphs  2,  3,  4,  5,  7,  and  8 
of  the  ainended  answer,  and  overruled  the 
same  as  to  the  sixth  paragraph.  To  this 
paragraph  of  the  answer  plaintift  filed  a 
reply,  and  the  cause  was  beard  as  to  the  is- 
sue so  made.  Upon  the  trial  as  to  this  issue 
the  appellant  attempted  to  show  by  the 
books  of  the  bank  at  the  time  of  the  execu- 
tion of  the  l)ond  set  out  in  the  complaint  that 
there  were  deposited  in  the  depository  banls 
by  the  defendant  Llewellyn  the  sum  of  $53,- 
711.17,  that  at  that  time  the  assets  of  the 
bank  were  depleted  to  the  extent  of  37% 
per  cent,  and  that  thereafter  of  the  amount 
on  deposit  to  the  credit  of  said  Llewellyn 
as  secretary  treasurer  of  the  said  institu- 
tion there  remained  but  62V^  per  cent.  The 
state  objected  to  this  offered  proof,  and  its 
objection  was  sustained.  Upon  the  evidence 
adduced  the  court  found  for  the  state,  and 
judgment  was  rendered  for  the  full  sum  of 
$76,000.  From  this  judgment  the  present  ap- 
peal  is  prosecuted,  and  five  questions  are 
presented  for  determination,  which  may  be 
stated    as    follows : 

(1)  Whether  or  not  there  are  any  statutes 
which  expressly  or  impliedly  require  a  bond 
to  be  glT«}  by  the  secretary  treasurer  of  the 
board  of  regents  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts. 

(2)  Whether  or  not  in  the  absence  of  such 
a  requirement  of  statute  a  bond  such  as  was 
given  by  the  secretary  treasurer  of  the  New 
Mexico  College  of  Agriculture  and  Mechanio 
Arts  in  this  case  is  a  valid  and  binding  obli- 
gation. 

(3)  Whether  or  not  misrepresentations  up- 
on the  part  of  the  agents  of  the  state  which 
may  have  been  instrumental  In  inducing  the 
said  defendant  surety  company  to  execute  the 
said  bond  avoided  the  bond  or  r^cased  the 
surety  comi>any  from  any  liability  there- 
under. 

(4)  Whether  or  not  the  said  defendant 
surety  company  would  be  liable  for  moneys 
coming  into  tbe  hands  of  said  defendant 
Llewellyn  as  such  secretary  treasurer  which 
said  funds  had  been  derived  from  the  sale 
of  state  lands  under  the  provisions  of  sec- 
tion 10  of  the  Enabling  Act,  providing  for 
the  admission  of  the  territory  of  New  Mexico 
into  tbe  Union  as  a  state. 

(5)  ^Tiether  or  not  there  is  sufiQdent  show- 
ing upon  the  part  of  the  defendants  that  a 
portion  of  the  funds  for  which  the  defendant 
Llewellyn  was  liable  as  secretary  treasurer 
of  tbe  said  instltuti(«i  were  lost  prior  to  the 
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time  of  the  execntion  of  t]ie  bond,  so  as 
to  relieye  the  defendant  surety  company 
from  liability  therefor. 

Tbe  questioiis  will  be  discussed  in  the 
order  stated. 

[1,  2]  Tbe  solntion  of  the  first  proposition 
depends  upon  the  construction  of  the  stat- 
ute (chapter  138,  Laws  1889;  sections  3553, 
8564,  3571,  3572,  C.  L.  1887).  The  New  MexL 
CO  College  of  Agriculture  and  Aleclianic 
Arts  was  established  by  said  chapter  138, 
Laws  1888,  by  the  legislative  assembly  of 
the  territory  of  New  Mexico.  The  same 
act  established  several  other  territorial  In- 
stitutions, among  which  was  the  University 
of  New  Mexico  located  at  Albuquerque.  Sec- 
tions 7  to  18  of  said  act  provided  for  the 
establishment  of  the  university  and  its  con- 
trol and  management ;  section  9  of  the  act 
provided  for  the  appointment  of  a  board  of 
regents;  section  12  provided  that  the  board 
should  meet  and  ori^nlze  by  the  election  of 
Its  officers  at  Albuquerque  at  a  specified 
time,  and  fixing  tbe  time  for  succeeding  elec- 
tion,  and   further   provided: 

"At  snch  dections  they  shall  elect  a  presi- 
dent and  a  secretary  and  treasurer  from  their 
number.  The  person  so  elected  as  secretary  and 
treasurer  shall,  before  entering  upon  the  dis- 
charge of  his  duties  as  such,  execute  a  good  and 
Bufficieut  bond  to  the  territory  of  New  Mexico, 
with  two  or  more  sufficient  sureties,  residents 
of  this  territory,  in  the  penal  sum  of  not  less 
than  twenty  thousand  dollars,  conditioned  for 
the  faithful  performance  of  hu  duties  as  such 
secretary  and  treasurer,  and  that  he  will  faith- 
fnlly  account  for  and  pay  over  to  the  person 
or  persons  entitled  thereto  all  moneys  which 
diau  come  into  his  hands  as  such  officer,  which 
said  bond  shall  be  approved  by  the  Governor  of 
the  territory  and  shall  b«  filed  with  the  terri- 
toriid  secretary." 

In  the  next  section  it  Is  provided : 
"The  secretary  and  treasurer  shall  be  the 
financial  and  recording  officer  of  said  board, 
shall  lieep  a  true  and  correct  account  of  all 
moneys  received  and  expended  by  him,  shall  at- 
test all  instruments  required  to  be  signed  by 
the  president,  shall  keep  a  true  record  of  aU 
the  proceedings  of  said  board,  and  generally  do 
all  other  things  required  of  him  by  said  board." 

Sections  19  to  27  of  said  act  deal  with 
the  Agricultural  College.  Sections  20  and  21 
read  as  follows: 

"Sec.  20.  Tbe  management  of  said  college  and 
experiment  station,  the  care  and  preservation  of 
an  property  of  which  such  institution  shall  be- 
come possessed,  the  erection  and  construction  of 
all  buildings  necessary  for  the  use  of  said  col- 
lege and  station,  and  the  disbursement  and  ex- 
penditure of  all  moneys  provided  for  by  this 
act,  shall  be  vnsted  In  a  board  of  five  regents. 
Said  five  regents  shall  possess  the  same  qualifi- 
cations, shall  be  appointed  in  the  same  way,  and 
the  terms  of  [said]  office  shall  be  the  same,  and 
vacancies  shall  be  filled  in  lilce  manner  as  is 
provided  in  section  9  and  section  10  of  this 
act.  with  reference  to  the  regents  of  the  terri- 
torial univerwty. 

"Sec.  21.  The  board  shall  meet  and  organize 
by  the  election  of  its  said  officers,  at  said  town 
of  Las  Cruces,  or  at  the  said  college  grounds  in 
tbe  said  county  of  Dona  Ana,  on  the  second 
Wednesday  of  November,  A.  D.  1889.  The  offi- 
cers then  elected  and  their  successors  in  office 
shall  be  the  same,  be  elected  in  the  same  manner, 
at  the  same  time,  and  possess  the  same  qoalifi- 
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cations,  and  the  regents  and  officers  shall  per- 
form their  duties  as  provided  for  the  regents  and 
officers  of  the  university  of  New  Mexico  in  this 
act" 

A  secretary  treasurer,  having  been  provid- 
ed for  the  University  of  New  Mexico,  be 
was  required  to  execute  a  good  and  suffi- 
cient bond  in  the  penal  sum  of  not  less  than 
$20,000  to  the  state,  before  entering  upon 
the  discharge  of  his  duties.  Under  section 
21  of  said  act,  requiring  the  Agricultural 
College  to  have  the  same  officers,  who  should 
be  elected  in  tbe  same  manner,  at  the  same 
time,  and  possess  the  same  qualifications 
as  the  officers  of  tbe  university,  it  is  appar- 
ent that  it  was  necessary  for  the  secretary 
treasurer  of  the  Agricultural  College  to  ex- 
ecute to  the  state  a  bond  before  entering 
upon  the  duties  of  his  office.  By  reading 
sections  12  and  21  together  we  find  that  tbe 
qualifications  of  the  officers  of  the  college 
are  the  same  as  those  for  the  university,  and 
that  one  of  the  qualifications  of  the  secre- 
tary treasurer  of  the  university  is  that  be 
give  a  bond  to  the  state,  with  two  or  more 
sufficient  sureties,  residents  of  the  state,  in 
the  penal  sum  of  not  less  than  ^20,000,  con- 
ditioned, as  is  the  case  at  bar,  before  en- 
tering upon  the  discharge  of  his  duties  aa 
such  officer.  This  being  true,  then  it  fol- 
lows that  before  the  secretary  treasurer  of 
the  Agricultural  College  would  be  qualified 
to  enter  upon  the  duties  of  his  office  he  must 
execute  sudi  a  bond.  It  is  a  rule  of  law, 
to  which  there  is  scarcely  any  exception, 
that  where  a  statute  provides  thut  when 
an  officer  is  elected  and  holds  office  until 
his  successor  is  elecfted  and  qualified,  be- 
fore the  successor  qualifies  he  must  give  a 
bond  in  the  event  that  a  bond  is  required 
by  statute.  This  holding  of  the  courts  is  so 
universal  that  no  authority  is  required  to 
support  it. 

A  consideration  as  to  the  meaning  of  tbe 
word  "qualifications"  as  used  in  the  section 
referred  to,  and  as  to  what  constitutes  those 
qualifications  as  appUedl  to  the  secretary 
treasurer  of  the  University  of  New  Mexico, 
will  demonstrate  the  soundness  of  this  fact. 
Tbe  Century  Dictionary  defines  "qualifica- 
tions" as: 

"The  act  of  qualifying  or  the  state  of  being 
qualified  by  change  or  modification.  A  quality 
adapting  a  person  or  thing  to  particular  cir- 
cumstances, uses,  or  ends.  That  which  quali- 
fies a  person  or  renders  faim  admissible  to  or 
acceptable  for  a  place,  an  ofiice,  or  an  employ- 
ment; any  natural  or  acquired  quality,  property 
or  possession  which  secures  a  right  to  exercise 
any  function,  ^privilege,  etc.;  especially,  legal 
power  or  abili^;  as  the  qualifications  of  an 
elector." 

In  the  case  of  Hyde  v.  State,  52  Miss.  666, 
the  word  "qualifications,"  with  reference  to 
an  office,  was  held  to  have  a  double  mean- 
ing, one  of  which  was  the  endowment  or  re- 
quirement which  renders  one  eligible  to  a 
place  or  position,  and  the  other  one  relating 
to  the  "act  whereby  one  is  Installed  In  office." 
In  tbe  case  of  People  ex  rel.  Bishop  v,  Palen, 
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74  Hun,  289,  28  N.  T.  Supp.  225,  the  word 
"qualifleatlons"  was  defined  as  "that  which 
qualifies  a  person  to  render  him  admlsslUe 
to  or  acceptable  for  a  place,  or  an  office  or 
employment,"  and  to  qualify  Is  held  to  mean 
"to  make  oath  to  any  fact  or  to  take  oath  of 
office  before  entering  into  Its  duties."  Ap- 
plying these  definitions  to  the  statute  before 
us,  It  is  clear  that  the  qualifications  of  office 
as  applied  to  the  secretary  treasurer  of  the 
Agricultural  (College  would  Include  the  giv- 
ing of  a  bond  as  was  required  by  the  secre- 
tary treasurer  of  the  university.  That  this 
is  a  correct  IntetTHretation  of  the  statute 
was  recognized  by  this  court  in  the  case  of 
Bowman  Bank  &  Trust  Co.  v.  First  National 
Bank  of  Albuquerque,  18  N.  M.  589,  139  Pac. 
148.  In  that  case  in  passing  upon  the  con- 
tention that  the  secretary  treasurer  had  no 
power  to  transfer  a  certificate  of  deposit 
from  one  depository  to  another,  we  said : 

"Section  3574,  C.  Jj.  1897,  provides:  'The 
person  so  elected  as  secretary  and  treasurer 
shall,  before  entering  upon  the  discharge  of  his 
duties  as  soch,  execute  a  good  and  safficient 
bond  to  the  territory  of  New  Mexico,  with  two 
or  more  sufficient  sureties,  residents  of  this  ter- 
ritory, in  the  penal  sum  of  not  less  than  twenty 
thousand  dollars,  conditioned  for  the  faithful 
performance  of  his  duties  as  such  secretary  and 
treasurer,  and  that  he  will  faithfully  account  for 
and  pay  over  to  the  person  or  persons  entitled 
thereto  all  moneys  which  shall  come  into  his 
hands  as  such  officer,'  etc. 

"In  the  absence  of  any  direction  from  the 
board  of  regents,  assuming  for  the  sake  of  argu- 
ment that  the  board  had  the  power  to  direct 
and  control  the  disposition,  deposit,  or  invest- 
ment of  the  funds  in  the  hands  of  the  treasurer, 
it  could  hardly  be  contended  that  it  was  not 
the  duty  of  the  treasurer  to  safely  preserve  and 
keep  such  funds.  This  being  true,  he  could  de- 
posit such  funds  in  any  bank  he  saw  fit,  or  keep 
them  iu  his  own  possession,  liable  of  course  at 
all  times  under  his  bond  'to  account  for  and 
pay  over  to  the  person  or  persons  entitled  there- 
to' such  moneys.  Suppose  that  he  should,  in 
the  absence  of  direction,  deposit  such  funds  in 
an  insolvent  bank  and  a  loss  should  occur, 
would  he  not  bo  liable  nevertheless?  Again, 
suppose  he  bad  distributed  the  funds  among  sev- 
eral banks,  and  he  expected  to  be  called  upon 
by  his  successor,  within  the  near  future  to  turn 
over  to  him  the  moneys  in  his  hands,  would  he 
not  have  the  power  to  assemble  the  funds,  to 
procure  the  actual  cash,  in  order  that  be  might 
turn  it  over  to  his  successor?  In  the  present 
case.  May  could  have  been  in  an  anomalous  sit- 
uation, should  appellant's  contention  be  sound, 
if  he  had  been  required  to  account  to  his  succes- 
sor on  the  5th  day  of  July,  and  the  incoming 
official  had  refused  to  accept  as  cash  the  cer- 
tificate of  deposit  in  question.  The  new  treasur- 
er bad  the  right  to  demand  that  the  actual  cash 
should  be  turned  over  to  him.  Now,  if  May  did 
not  have  the  authority  to  withdraw  the  money 
from  the  first  National  Bank  of  Albuquerque, 
or  to  indorse  the  certificate  of  deposit,  it  would 
have  been  impossible  for  him  to  produce  the 
money. 

"The  funds  in  question  were  placed  in  May's 
hands  by  the  territorial  officials.  He  took  them 
under  bis  official  bond.  He  became  absolutely 
responsible  for  these  moneys,  and  so  long  as  he 
accounted  for  the  same  and  paid  the  money 
over  to  the  person  or  persons  entitled  thereto, 
as  provided  in  his  bond,  he  could  deposit  the 
fund  with  any  bank  or  banks  he  desired.  Maloy 
V.  Board  of  Commissioners  of  Bemalilo  County, 
10  N.  M.  638,  62  Pac.  1106,  62  L.  R.  A.  126. 


In  the  absence  of  direction  from  the  board,  as- 
suming its  power  to  direct,  May  alone  bad  the 
right  to  select  a  place  to  deposit." 

There  it  was  the  view  of  the  court  that 
the  provisions  of  the  statute  relative  to  the 
university  In  this  regard  were  applicable  to 
the  New  Mexico  College  of  Agriculture  and 
Mechanic  Arts. 

From  what  has  been  stated  it  follows  that 
the  bond  in  question  was  a  bond  required  by 
the  law  of  the  state  of  New  Mexico;  hence 
the  demurrer  to  this  paragraph  of  the  an- 
swer was  properly  sustained.  This  being 
true,  the  second  proposition  stated  Is  elimi- 
nated from  the  case. 

[3]  The  third  question,  as  stated  by  ap- 
pellee, Is: 

"Whether  or  not  misrepresentations  upon  the 
part  of  the  agents  of  the  state,  wtiich  may  have 
been  instrumental  in  inducing  the  said  defend- 
ant surety  company  to  execute  the  said  bond, 
avoided  the  bond  or  released  the  surety  com- 
pany from  any  liabili^  thereunder." 

'This  proposition,  thus  stated,  is  probably 
subject  to  criticism,  in  that  it  impliedly  as- 
sumes that  the  board  of  regents  of  the  New 
Mexico  College  of  Agriculture  and  Mechanic 
Arts  was  the  agent  for  the  state  of  New 
Mexico  in  the  matter  of  securing  the  bond  for 
its  secretary  treasurer,  and  as  such  agent 
was  authorized  to  represent  the  state  in  mak- 
ing the  representations  to  the  proposed  sure- 
ty as  to  the  status  of  the  funds  and  property 
in  the  hands  of  such  secretary  treasurer. 
Said  board  of  regents  had  no  such  duty  cast 
upon  it;  hence  was  not  authorized  to  act 
for  or  represent  the  state  in  such  matter. 
The -statute,  as  we  have  held,  required  the 
secretary  treasurer  of  that  institution  to  exe- 
cute such  a  bond  In  not  less  than  the  sum  of 
$20,000,  and  provided  for  the  approval  of  the 
bond  by  the  Governor  and  Its  deposit  with 
the  secretary  of  state.  The  board  of  regents 
of  such  college  had  no  dbties  whatever  to 
perform  in  connection  with  the  procuring  of 
said  bond.  Its  duties  are  defined  by  stat- 
ute, and  no  such  duty  is  Imposed  upon  it. 
Hence  it  was  not  authorized  to  act  for  the 
state  in  the  matter  of  making  representations 
or  statements  to  the  proposed  surety,  and  the 
state  would  not  be  bound  by  any  act  or  state- 
ment on  the  part  of  the  board  of  regents  in 
this  regard.  The  proposed  surety  had  the 
right  to  act  in  this  connection  as  it  saw  fit 
and  proper  in  order  to  enable  It  to  determine 
whether  or  not  it  should  become  surety  upon 
the  proposed  bond.  It  could  have  thoroughly 
Investigated  the  accounts  of  the  board.  No 
officer  of  the  state  was  authorized  or  re- 
quired to  make  any  representations  what- 
ever to  the  proposed  surety.  It  was  requir- 
ed to  determine  at  its  peril  whether  it  would 
become  surety  to  the  state  upon  the  proposed 
bond.  It  has  been,  we  believe,  universally 
held  that  the  sureties  of  a  public  officer  are 
not  discharged  by  the  laches  or  fraud  of  oth- 
er officers  of  the  state. 

Appellant  relies  particularly  upon  the  case 
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ot  State  T.  Sooy,  38  N.  J.  Law,  324,  30  N.  J. 
Law,  136.  That  case  involved  the  question 
of  liability  upon  the  bond  of  the  state  treas- 
urer. The  allegation  .was  that  the  Leglsla- 
trire  of  the  state,  with  knowledge  that  Mr. 
Sooy  had,  as  treasurer,  wasted  and  embez- 
Bled  the  money  of  the  state,  averred  and  de- 
clared to  the  defendants  In  order  to  Induce 
them  to  sign  the  obligation,  that  Sooy  was  a 
man  of  integrity  and  good  business  habits, 
and  had  so  shown  himself  in  all  things  in  the 
performance  of  his  duties  aa  such  treasurer. 
The  court  held  that  in  tills  matter  the  Leg- 
islature was  the  agent  of  the  state  in  the 
transaction  embracing  the  reception  of  the 
bond,  and  said: 

"If  such  agent,  in  the  course  of  such  busi- 
ness, perpetrated  the  fraud  here  alleged,  there 
can  be  no  question  but  that  the  instrument  ob- 
tained by  it  was  void." 

But  the  court  likewise  in  that  opinion  rec- 
ognized the  rule  to  which  we  adhere  in  this 
opinion.    It  said: 

"I  am  strongly  inclined  to  the  opinion  that 
the  true  rule  of  law  is  laid  down  m  the  case 
of  Lee  v.  Monroe,  7  Cranch,  366,  3  L.  Ed.  373, 
in  which  it  is  said  that  the  government  is  not 
bound  by  the  declarations  of  its  agents  unless  it 
clearly  appear  that  the  agent  was  actinc;  strictly 
within  the  scope  of  its  authority.  I  do  not 
think  that  the  gratuitous  information  given  by  a 
public  officer,  or  his  acts  or  assertions,  when 
not  made  in  the  discharge  of  his  duty,  can  in 
any  wise  affect  the  legal  rights  of  the  state." 

The  defense  in  that  case  was  sustained 
upon  the  theory  that  the  Legislature,  in  mak- 
ing the  representations  alleged,  was  the 
agent  of  the  state  and  acted  within  the  scope 
and  compass  of  Its  authority.  No  such  ques- 
tion, however,  is  presented  in  the  case  at  bar, 
and  If  it  be  assumed  that  the  decision  relied 
upon  is  sound  in  principle,  appellant  is  not 
benefited  thereby,  for  his  pleading  does  not 
show  that  the  board  of  regents  was  the  agent 
of  the  state  In  making  the  alleged  represen- 
tations, for  it  falls  to  iwlnt  to  any  statutory 
authority  so  authorizing  It  In  this  regard. 
In  Throop  on  Public  Officers,  i  286,  the  au- 
thor says: 

"The  principle  that  the  government,  or  its 
representative,  the  obligee,  is  not  responsible 
for  the  nei^gence  or  other  misconduct  of  other 
officers  is  wdl  illustrated  in  the  ruling  that  the 
sureties  in  a  tax  collector's  bond  cannot  defeat 
a  recovery  upon  the  bond,  by  proof  that  the  col- 
lector was  a  defaulter  when  he  was  appointed, 
and  that  the  appointing  officers  knew  that  fact, 
but  did  not  disclose  it;  and  this,  although  the 
statute  expressly  forbids  such  on  appointment; 
or  the  appointing  board  falsely  represented  that 
the  accounts  tor  ttie  preceding  term  had  been 
settled." 

Bonds  of  the  character  now  under  con- 
sideration diSer  materially  from  bonds  ez- 
ecnted  to  private  Individuals.  In  the  latter 
case,  of  course,  sndi  bonds  are  avoided  by 
fraud  or  mlar^resentatlons  to  the  surety  by 
the  obligee,  but  the  relation  of  the  sureties 
towards  the  obligee  in  the  bond  of  an  offi- 
cer holding  by  appointment  or  election  under 
tbe  authority  of  the  sovereign  power  is  pe- 
culiar and  exceptional.  In  such  a  coae  the 
obligee  in  tbe  bond  la  either  the  sovereign 


power  itself  or  some  municipal  body  exer- 
cising by  statute  a  portion  of  the  sovereign 
powcir.  This  circumstance  materially  modi- 
fies the  rules  of  law  relative  to  tbe  rights 
of  sureties  in  private  contracts  of  surety- 
ship. The  sovereign  power  is  charged  with 
no  duty  or  obUgatlmi  to  the  proposed  sure- 
ty, and  no  officer  or  agent  Is  authorized  to 
represent  the  state  or  sovereign  power  in 
making  representations  to  the  proposed  sure- 
ty unless  such  power  la  conferred  by  stat- 
ute or  constitutional  provision.  The  pro- 
posed surety  In  this  case  was  charged  with 
notice  of  tbe  statute  -  defining  the  powers 
and  duties  of  tbe  board  of  regents  of  this 
college.  It  knew,  or  should  have  known, 
that  there  was  no  statute  which  authorized 
tbe  board  of  regents  to  represent  the  state 
and  act  as  its  agent  In  the  matter  of  pro- 
curing tbe  bond  In  question  and  making  rep- 
resentations to  it  as  to  tbe  staite  of  account 
of  the  principal.  In  the  case  of  State  ex 
reL  Bell  v.  United  States  Fidelity  &  Guaran- 
ty Co.,  236  Mo.  352,  139  S.  W.  163,  it  was 
held  that  it  was  no  defense  for  tbe  surety 
on  the  bond  of  the  treasurer  of  a  state  in- 
stitution that  the  treasnrer  had  been  a  de- 
faulter during  his  terms  Just  prior  to  the 
execution  of  the  bond,  as  a  reasonable  in- 
vestigation would  have  shown,  and  that 
the  board  of  managers  of  the  institution 
accepted  his  reports,  and  certified  that  his 
accounts  had  been  examined  and  approved 
by  them,  and  that  legislative  investigating 
committees  had  reported  that  they  had  ex- 
amined and  approved  bis  accounts,  and  that 
tbe  surety  had  known  of  and  relied  on  such 
records  and  reports;  the  sureties  of  an  offi- 
cer not  being  discharged  by  laches  or  fraud 
of  other  officers  of  tbe  state. 

And  it  Is  held  by  the  Supreme  Court  of 
the  United  States  that  the  negligence  of  the 
officers  of  the  United  States  does  not  af- 
fect the  Uablllty  of  either  the  principal  or 
tbe  surety  in  a  bond  of  the  United  States. 
Mintum  v.  U.  S..  106  U.  S.  437,  1  Sup.  Ct. 
402,  27  L.  Ed.  20S. 

To  the  same  efilect  see  the  following  cases 
cited  by  appellee:  E^ost  on  tbe  Law  of 
Guaranty  Insurance,  {§  163,  16S;  Bromberg 
V.  Fidelity  &  Dep.  Co.  of  Md.,  139  Ala.  838, 
36  South.  622;  State  v,  U.  S.  Fidelity  & 
Guaranty  Co.,  236  Mo.  352,  139  S.  W.  163; 
/Etna  Indemnity  Co.  v.  Oily  of  Haverhill, 
142  Fed.  124,  78  Q  O.  A.  842;  FldeUty  & 
Dep.  Co.  of  Md.  V.  Commonwealth,  104  Ky. 
679,  47  S.  W.  579,  49  S.  W.  467 ;  Independent 
School  Dlst.  V.  Hubbard,  110  Iowa,  58,  81 
N.  W.  241,  80  Am.  St  Rep.  271;  State  of 
Fla.  V.  Rushing,  17  Fla.  226;  State  v.  Bates, 
36  Vt.  387;  Cawley  v.  People,  95  111.  249; 
State  of  Kansas  v.  U.  8.  PldeUty  &  Guaranty 
Co.,  81  Kan.  660,  106  Pac.  1040,  26  L.  B.  A. 
(N.  S.)  885, 

For  the  reasons  stated  we  hold  that  the 
facts  pleaded  in  this  paragraph  of  appel- 
lant's answer  stated  no  defense.  . 
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[4-7]  A  more  sdrions  qnestlon  is  presented 
by  the  fourth  proposition  stated,  which  in- 
volves several  intricate  questions,  the  prin- 
cipal and  paramount  one  being  whether  or 
Bot  the  moneys  derived  from  the  sale  of  lands 
granted  or  confirmed  to  the  state  of  New 
Mexico  by  the  Enabling  Act  for  agricultural 
and  mechanical  colleges  constitutes  a  per- 
manent fund,  the  Interest  on  whldi  only 
can  be  used.  This  question  is  brought  about 
by  a  provision  in  the  Enabling  Act  whldi 
requires  the  state  treasurer  to  keep  all  "such 
moneys"  invested  in  safe,  Interest-bearing 
secnrltles,  and  it  is  argued  by  appellant 
that  moneys  derived  from  the  sale  of  lands 
granted  for  the  above  purpose  were  made  by 
Congress  a  permanent  fund  for  the  benefit 
of  such  colleges,  and  were  required  by  said 
act  to  be  kept  by  the  state  treasurer  and 
by  him  Invested;  hence  they  were  wrong- 
fully in  the  hands  of  Morgan  O.  Uewellyn, 
and,  being  wrongfully  in  Llewellyn's  hands, 
the  surety  upon  his  official  bond  did  not  un- 
dertake to  answer  therefor.  A  determina- 
tion of  this  question  might  be  avoided  in  this 
case  for  reasons  later  appearing  in  this  opin- 
Ion,  but  as  the  question  is  directly  presented 
and  is  of  the  utmost  importance  to  the  state 
and  for  the  protection  of  the  officers  thereof, 
we  will  proceed,  to  omsider  and  dispose  of 
it  at  this  time. 

Section  6  of  the  Enabling  Act  grants  to  the 
state  four  sections  in  each  township  for  the 
support  of  the  common  schools;  section 
7  grants  to  the  state,  in  lieu  of  grants  made 
to  other  states  for  the  purpose  of  internal 
improvements,  certain  other  specified  lands 
for  various  educational  and  other  state  in- 
stitutions. The  object  of  the  grant  and 
the  amount  of  land  fOr  such  purpose  were 
specifically  stated.  It  contains  the  follow- 
ing provision:  "For  agricultural  and  me> 
chanical  colleges,  160,000  acres." 

In  1896,  by  Act  Cotag.  June  21.  1898,  c. 
489,  30  Stat  at  Large,  484,  certain  lands 
were  granted  to  the  territory  of  New  Mexi- 
co by  the  United  States  government  for 
specified  purposes.  Two  sections  in  each 
township  were  given  for  the  support  of  com- 
mon schools;  for  the  use  of  an  agricultural 
ooUege  the  territory  was  granted  100,000 
acres,  and  it  was  provided  that  the  proceeds 
of  the  sale  of  such  lands  should  constitute 
a  permanent  fund,  to  be  safely  invested  and 
the  income  thereof  to  be  used  exclusively 
for  the  purpose  of  such  agricultural  col- 
lege. The  section  also  Included  a  grant  to 
the  university. 

The  first  paragraph  of  section  10  of  the 
Enabling  Act  reads  as  follows: 

"That  it  is  hereby  declared  that  all  lands 
hereby  granted,  including  those  which,  having 
been  heretofore  granted  to  the  eaid  territory, 
are  hereby  expressly  transferred  and  confirmed 
to  the  said  state,  shall  be  by  the  said  state  held 
in  trust,  to  be  disposed  of  in  whole  or  in  part 
only  in  manner  as  herein  provided  and  for  the 
several  objects  speclGed  in  the  respective  grant- 
ing and  confirmatory  provisions,  and  that  the 


natural  products  and  money  proceeds  of  any 
of  said  lands  shall  be  subject  to  the  same  trusts 
as  the  lands  producing  the  same." 

The  following  paragraph  reads  as  follows: 
"Disposition  of  any  of  said  lands,  or  of  any 
money  or  thing  of  value  directly  or  indirectly 
derived  therefrom,  for  any  object  other  than 
that  for  which  such  particular  lands,  or  the 
lands  from  which  such  money  or  thing  of  value 
ehall  have  been  derived,  were  granted  or  con- 
firmed,  or  in  any  manner  contrary  to  the  provi- 
sions of  this  act,  shall  be  deemed  a  breach  of 
trust." 

The  said  section  also  contains  the  foUovr- 
ing  provision: 

"A  separate  fund  shall  be  established  fot  each 
of  the  several  objects  for  whidi  the  said  grants 
are  hereby  made  or  confirmed,  and  whenever  any 
moneys  shall  be  in  any  manner  derived  from  any 
of  said  land  the  same  shall  be  deposited  by  the 
state  treasurer  in  the  fund  corresponding  to  the 
grant  under  which  the  particular  land  produc- 
ing such  moneys  were  by  this  act  conveyed  or 
confirmed.  No  moneys  shall  ever  be  taken  from 
one  fund  for  deposit  in  any  other,  or  for  any 
object  other  than  that  for  which  the  land  pro- 
ducing the  same  was  granted  or  confirmed.  The 
state  treasurer  shall  keep  all  snch  moneys  in- 
vested in  safe  interest-bearing  securities,  which 
securities  shall  be  approved  by  the  Governor 
and  secretary  of  state  of  said  proposed  state, 
and  shall  at  all  times  bo  under  a  good  and  suffi- 
cient bond  or  bonds  conditioned  for  the  faithful 
performance  of  his  duties  in  regard  thereto  as 
defined  by  this  act  and  the  laws  of  the  state  not 
in  conflict  herewith." 

Apimllant  argues  that  by  reason  of  the  lan- 
guage found  in  the  last  provision  quoted, 
"The  state  treasurer  shall  keep  all  such  mon- 
eys Invested  in  safe  Interest-bearing  securi- 
ties," etc.,  there  Is  manifested  a  clear  inten- 
tion on  the  part  of  Congress  to  make  all  of 
the  moneys  derived  from  the  sale  of  the 
lands  granted  by  section  7  a  permanent  fund, 
the  interest  only  being  available  for  current 
use.  We  agree  with  this  contention,  except 
in  so  far  as  the  grant  is  made  to  the  state 
for  "legislative,  executive  and  Judicial  public 
buildings  heretofore  erected  in  said  territory, 
or  to  be  hereafter  erected  in  the  proposed 
state,  and  for  the  payment  of  the  bonds 
heretofore  or  hereafter  issued  therefor,  100,- 
000  acres" ;  for  the  language  here  used  in  the 
granting  act  clearly  shows  that  it  was  the 
intention  of  Congress  that  the  proceeds  of 
this  land  should  be  used  for  the  erection  of 
such  buildings,  or  the  payment  of  bonds  here- 
tofore or  hereafter  Issued  therefor.  But  the 
other  grants  in  such  section  contain  no  lan- 
guage which  will  admit  of  such  constructlbn, 
and  the  direction  by  Congress  contained  Ifl 
section  10,  which  requires  the  state  treas- 
urer to  keep  all  such  moneys  invested  in  safe 
Interest-bearing  securltleB,  clearly  indicated 
the  intention  of  Congress  to  create  a  perma- 
nent endowment  ftmd  for  the  various  insti- 
tutions for  which  the  grants  were  made  or 
confirmed.  It  would  be  Impossible  for  the 
state  treasurer  to  keep  such  moneys  invested 
In  safe  Interest-bearing  securities  if  the  In- 
stitutions were  permitted  to  expend  the  pro- 
ceeds derived  from  the  sale  of  lands  from 
year  to  year  at  the  option  of  its  board  of 
regents,  or  at  the  direction  of  the  Leglsla* 
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ture.  The  state  treasurer  Is  not  directed  to 
keep  such  balance  of  such  funds  as  may 
remain  In  his  hands  from  time  to  time  in- 
Tested,  but  "all"  such  funds.  If  the  conten- 
tion of  appellee,  to  the  effect  that  such  grant 
of  land  was  not  Intended  to  provide  a  perma- 
nent endowment  fund  for  the  various  insti- 
tutions. Is  the  correct  Interpretation  of  the 
Intent  of  Congress,  then  it  would  necessari- 
ly follow  that  the  grant  of  lands  made  to  the 
state  for  the  support  of  the  common  schools 
was  likewise  not  Intended  to  create  a  perma- 
nent endowment  fnnd  for  the  common  schools 
of  the  state;  for,  unless  the  lands  granted 
for  the  benefit  of  the  various  institutions 
were  designed  to  provide  a  permanent  fund, 
It  is  likewise  true  that  Congress  Intended 
that  the  state  might  use,  from  time  to  time, 
the  proceeds  of  the  moneys  derived  from  the 
sale  of  lands  granted  to  the  state  for  the 
support  of  the  common  schools.  A  review 
of  the  attitude  of  Congress  in  this  regard 
discloses  that  ft  has  been  the  almost  univer- 
sal policy — ^to  which  we  know  of  no  excep- 
tions— ^to  provide  an  endowment  fund  for 
the  common  schools'  of  the  various  states, 
and  In  the  Enabling  Act  of  the  states  admit- 
ted in  recent  years,  which  we  have  examined, 
grants  have  been  made  to  each  of  the  sev- 
eral states  of  land  for  agricultural  colleges 
and  universities,  and,  without  exceptions,  the 
states  have  been  required  to  hold  the  pro- 
ceeds of  the  sale  of  such  lands  and  Invest 
the  same  and  to  use  only  the  interest  for 
the  support  of  the  colleges  and  universities 
named.  As  to  the  other  state  institutions, 
there  have  been  no  restrictions  heretofore  im- 
posed upon  the  states  In  regard  to  the  use 
of  the  proceeds  derived  from  the  sale  of 
lands  granted  for  such  purposes ; '  but  It  is 
apparent,  we  think,  that  Congress,  in  the 
case  of  New  Mexico  and  Arizona,  Intended  to 
go  further  In  this  regard  than 'in  the  case  of 
other  states,  and  to  make  all  such  funds  trust 
funds,  the  Interest  only  of  which  could  be 
used  from  year  to  year.  That  such  was  th§ 
intention  of  Congress,  we  think  has  been 
recognized  by  the  Legislatures  of  both  the 
states  of  Arizona  and  New  Mexico.  The 
Constitution  of  Arizona,  article  10,  accepts 
the  grant  of  lands  made  by  Congress  ac- 
cording to  the  terms  and  conditions  of  the 
grant,  and  there  is  found  in  such  article 
many  of  the  provisions  contained  in  the  En- 
abling Act  of  that  state,  which.  It  might  be 
remarked  In  passing.  In  this  regard,  are 
Identical  with  the  provisions  of  the  Enabling 
Act  for  New  Mexico.  In  1915,  the  Legisla- 
ture of  that  state,  by  chapter  6,  Laws  1915, 
treated  all  the  lands  received  under  the  En- 
abling Act  In  accordance  with  the  interpreta- 
tion which  we  have  placed  thereon.  It  is 
significant  that  the  Legislature  states  In  the 
beginning  ot  the  act,  "for  the  purpose  of 
complying  with  the  provisions  of  section  7, 
article  10,  of  the  Constilutlon  of  Arizona 
(which,  as  stated,  Is  almost  in  the  same  lan- 
guage as  the  Xteabllug  Act)  and  of  the  dispos- 


ing of  all  moneys  derived  from  the  lands 
granted  or  confirmed  to  this  state  by  the 
Enabling  Act" 

The  Legislature  of  New  Mexico  at  Its  last 
session  (chapter  115,  Laws  1917)  likewise 
treats  the  funds  derived  from  the  sale  of 
lands  granted  the  state  for  the  various  state 
institutions  as  permanent  funds,  and  directs 
the  treasurer  to  place  all  moneys  derived 
from  the  sale  of  lands  Into  special  funds  and 
to  Invest  the  same. 

It  Is  evident  that  the  Enabling  Act  as  It 
first  passed  the  House  of  Representatives 
(see  Cong.  Record,  46,  pt.  1,  p.  702)  contaiued 
provisions  which  made  only  the  proceeds  of 
lands  granted  to  the  state  for  common  school 
purposes  and  for  the  agriculture  college  and 
state  university  permanent  funds.  The  bill 
was  amended  by  the  Senate  in  Its  present 
form  and  became  a  law  by  reason  of  the 
concurrence  of  the  House  In  the  Senate 
amendments.  The  amendment  In  this  regard, 
we  think,  was  designed  to  make  the  proceeds 
of  all  these  lands  granted  for  the  various 
purposes  (except  for  legislative,  executive, 
and  Judicial  buildings,  as  stated,  and  anoth- 
er exception  Is  to  be  noted  in  the  grant  of 
land  for  the  purpose  of  paying  the  indebted- 
ness of  Santa  F€  and  Grant  counties  for 
railroad  aid  bonds)  permanent  funds,  the  in- 
terest only  of  which  could  be  used. 

The  Senate  Committee  Report  (Report  No. 
454,  Sixty-First  Congress)  states  (quoting 
from  page  18  of  the  printed  report): 

"The  Senate  Bill  (sections  10  and  28)  ex- 
pressly declares  that  the  lands  granted  and  con- 
firmed to  the  new  states  shall  be  held  in  trust, 
to  be  disposed  of  only  as  therein  provided  ana 
for  the  several  objects  specified.  The  same 
trust  feature  is  extended  to  the  proceeds  of  the 
granted  lands." 

And  further  it  Is  later  stated: 

"As  hereinabove  indicated,  it  extends  the 
trust  attaching  to  the  lands  to  the  funds  creat- 
ed by  their  disposition  and  requires  that  eadi 
fund  be  kept  separate  by  the  state  treasurer  and 
that  he  be  under  bond  for  their  safe-keeping." 

On  page  20  of  the  Senate  Committee  Re- 
port we  find  the  following: 

"Your  committee  inserts  in  this  report  the 
testimony  of  witnesses  appearing  before  it  with 
reference  to  the  safeguards  thrown  about  the 
disposition  of  public  lands  granted  in  this  bill." 

From  the  testimony  of  Hon.  L.  B.  Prince, 
Ex  Oovemor  of  New  Mexico  (page  6  of  the 
hearings)  is  taken  the  following: 

"The  Chairman:  Before  you  get  to  the  bond 
question  let  me  ask  you  this.  I  understood  you 
to  say  in  private  conversation  that  you  highly 
approved,  as  you  said  every  other  man  did  who 
thought  of  the  subject,  of  the  safeguards  thrown 
about  the  disposition  of  nublic  lands  granted  in 
this  bill. 

"Mr.  Prince:  We  approve  of  the  strictest 
safeguards  that  can  possibly  be  found  in  or- 
der to  insure  the  perpetuity  of  this  fund  and 
its  inviolability." 

It  Is  evident  that  the  above  excerpt  from 
the  testimony  of  former  Governor  iMnce  was 
Inserted  In  the  committee  report  for  the  pur- 
pose of  justifying  the  action  of  the  commit- 
tee In  making  the  proceeds  of  the  sale  of  these 
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landa  permanent  funds.  It  further  sbows  the 
understanding  of  the  members  of  the  com- 
mittee as  to  the  meaning  of  the  language  they 
had  employed  in  the  amended  bill.  Again, 
reference  is  made  tn  the  committee  report 
to  certain  provisions  of  the  Enabling  Act  for 
Oklahoma,  by  which  the  proceeds  of  the  sale 
of  certain  lands,  and  a  grant  of  $5,000,000  by 
Congress  to  that  state  for  common  school  pur- 
poses, are  made  permanent  funds.  This  ar- 
gument was  evidently  advanced  by  the  com- 
mittee for  the  purpose  of  Justifying  its  ac- 
tion in  making  the  proceeds  of  the  sale  of 
the  granted  lands  permanent  funds. 

When  the  amended  resolution  was  passed 
by  the  Senate  and  the  House,  those  bodies 
bad  before  them  the  report  of  the  committee, 
which  prepared  the  amended  bill  and  must 
be  presumed  to  have  intended  it  to  have  the 
effect  and  accomplish  the  ends  sought  by  the 
committee. 

It  is  argued  by  the  Attorney  General's 
office  that  such  a  construction  will  preclude 
the  state  from  using  the  rentals  derived  from 
the  lands  In  question.  This  argument  la  based 
upon  the  assumption  that  the  language  of 
section  10,  "whenever  any  moneys  shall  be 
in  any  manner  derived  from  any  of  said  lands 
the  same  shall  be  deposited  by  the  state  treas- 
urer in  the  fund  corresponding  to  the  grant 
under  which  the  particular  land  producing 
such  moneys  were  by  this  act  conveyed  or 
confirmed,"  and  the  direction  that  "the  state 
treasurer  shall  keep  all  such  moneys  Invested 
in  safe  interest-bearing  securities,"  compels 
such  construction;  that  the  rentais  derived 
from  these  lands  were  placed  tn  the  same 
status  as  moneys  derived  from  sales,  and 
would  be  likewise  required  to  be  invested  by 
the  state  treasurer  and  would  be  subject  to 
the  same  trust  as  though  it  were  derived 
from  the  sale  of  the  land.  We  do  not  think 
the  language  of  the  Enabling  Act  forces  such 
a  construction,  and  certainly  it  should  not  be 
given  the  language  unless  it  is  plainly  re- 
quired. It  is  not  required  by  reason  of  the 
fact  that  It  is  the  duty  of  the  state  treasurer 
to  create  a  separate  fund  for  each  of  these 
various  objects  and  to  place  all  moneys  de- 
rived from  any  such  lands  in  such  fund.  This 
language  simply  requires  the  state  treasurer 
to  keep  a  separate  fund  for  each  of  the  vari- 
ous objects  for  which  lands  were  granted; 
for  example,  lands  were  granted  the  state  for 
a  state  university,  likewise  for  the  common 
schools  of  the  state.  The  treasurer  is  re- 
quired to  have  a  separate  fund  for  money 
derived  from  grants  for  the  state  university 
into  which  fund  be  is  required  to  deposit  all 
proceeds  derived  in  any  manner  from  any  of 
such  lands,  whether  it  be  from  the  sale  or 
rental  thereof.  He  is  not  prohibited  from 
keeping  separate  items  in  such  fund  showing 
moneys  derived  from  the  sale  of  lands  and 
money  derived  from  rentals  or  otherwise  ac- 
quired from  such  lands;  nor  is  there  any- 
thing contained  in  the  language  found  In  the 
first  paragraph  of  section  10,  which  provides 


"that  the  natural  products  and  money  pro- 
ceeds of  any  of  such  lands  shall  be  subject  to 
the  same  trusts  as  the  lands  producing  the 
same,"  which  alters  the  determination  that  it 
was  the  intentlou  of  Congress  that  the  state 
should  use  the  moneys  derived  from  the  rent- 
als of  the  land  for  the  current  support  of  the 
schools  and  institutions.  By  the  language 
above  quoted  it  was  provided  that  the  natural 
products  and  money  proceeds  of  any  of  said 
lands  should  be  subject  to  the  same  trusts 
as  the  lands  producing  the  same,  namely,  for 
the  support  of  the  Institutions  for  which  the 
grant  was  made,  and  the  use  of  the  rentals 
derived  from  the  land  is  not  a  diversion  of 
the  money  from  the  trust  created.  If  ap- 
pellant's contention  in  this  regard  be  sound 
it  could  with  equal  propriety  be  argued  that 
the  Interest  derived  from  the  moneys  in- 
vested by  the  state  treasurer  likewise  could 
not  be  expended  by  the  state,  whidi  would 
result  In  the  constant  Increase  of  the  fund, 
and  the  grant  made  would  be  futile  and  the 
act  of  Congress  absurd. 

"Statutes  will  be  construed  in  the  most  bene- 
ficial way  which  their  language  will  permit  to 
prevent  absurdity,  hardship,  or  injustice;  to 
favor  public  convenience,  and  to  oppose  all  prej- 
udice to  public  interests."  Sutherland  on  Stat- 
utory Construction,  p.  913. 

In  construing  an  act  of  the  General  Assem- 
bly, such  a  construction  will  be  placed  upon 
it  aa  will  tend  to  advance  the  beneficial  pur- 
poses manifestly  within  the  contemplation  of 
the  General  Assembly  at  the  time  of  its  pas- 
sage ;  and  courts  will  hesitate  to  place  such 
a  construction  upon  its  terms  as  will  lead  to 
manifestly  absurd  consequences,  and  Impute 
to  the  General  Assembly  total  Ignorance  ot 
the  subject  with  which  it  undertook  to  deal. 
Sutherland  <m  Statutory  Construction,  §  490. 

The  requirement  that  the  state  treasurer 
shall  keep  all  such  moneys  invested,  eta, 
was  directed,  we  think,  to  the  moneys  de- 
rived from  the  sale  of  the  lands  granted  to 
the  state  or  to  the  natural  products  thereof, 
such  aa  coal,  timber,  stone,  etc.,  and  that  it 
has  no  application  to  moneys  dertved  from 
the  rental  of  these  lands.  SuiH)08e,  for  ex- 
ample, that  the  state  should  determine  that 
it  waa  more  advantageous  to  the  schools  anVi 
various  instltutloas  that  such  lands  should 
not  be  sold,  but  that  they  should  be  retained 
and  rented.  If  appellee's  argument  be  sound, 
it  would  not  be  possible  for  the  state  to  do 
this  and  to  use  the  proceeds  for  the  purpose 
for  which  the  trust  was  created.  We  think 
the  object  sought  to  be  accomplished  by  Con- 
gress Justifies  the  construction  which  we 
have  placed  upon  the  Enabling  Act  in  this 
regard.  It  is  a  primary  principle  in  the  con- 
struction of  statutes  that  an  a'dherence  to 
the  letter  must  be  abandoned  if  by  such  ad- 
herence the  leading  or  primary  object  of  the 
Legislature  is  to  be  defeated. 

"Words  and  clauses  in  different  parts  of  a 
statute  must  be  read  in  a  sense  which  barmo- 
nizes  with  the  subject-matter  and  general  pur- 
pose of  the  statute.  No  clearer  statement  has 
been  or  con  be  made  of  the  law  as  to  the  domi- 
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Dating  influence  of  the  intention  of  a  statute  in 
the  construction  of  all  its  parts  than  that  which 
ia  found  in  Kent's  Commentaries:  'In  the  ex- 
position of  a  statute  the  intention  of  the  law- 
malcer  will  prevail  over  the  literal  sense  of  the 
terms :  and  its  reason  and  intention  will  prevail 
over  the  strict  letter.  When  the  words  are  not 
explicit,  the  intention  is  to  he  collected  from 
the  context,  from  the  occasion  and  necessity  of 
the  law ;  from  the  mischief  felt,  and  the  remedy 
in  view;  and  the  intention  is  to  be  taken  or 
presumed  according  to  what  is  consonant  with 
reason  and  good  discretion.'  If  upon  examina- 
tion the  general  meaning  and  object  of  the  stat- 
ute be  found  inconsistent  with  the  literal  import 
of  any  particular  clause  or  section,  such  clause 
or  section  must,  if  possible,  be  construed  accord- 
ing to  that  purpose."  Sutherland  on  Stat 
Const.,  §  870. 

See,  also,  State  ex  reL  Lorenzino  v.  Coun- 
ty Commissioners,  20  N.  M.  67,  145  Pac.  1083, 
L.  R.  A.  1915C,  898. 

"The  general  terms  of  a  statute  are  subject 
to  implied  exceptions  founded  on  the  rules  of 
public  policy,  and  the  maxims  of  natural  justice, 
so  as  to  avoid  absurd  and  unjust  consequences." 
Lewis'  Sutherland  Stat.  Const.   {  385. 

In  the  grants  made  bo  this  state  by  Coa- 
gress  It  limited  the  price  at  which  the  lands 
granted  might  be  sold,  and  the  Enabling  Act 
contained  provisions  for  the  leasing  of  the 
lands.  At  the  arbitrary  minimum  price  for 
vrhidi  the  lands  may  be  sold,  many  years 
might  elapse  before  the  schools  and  institu- 
tions would  receive  any  beneiflt  from  the 
grants  so  made.  In  prior  graots,  made  for 
like  purposes  by  Congress  to  other  states,,  it 
has  always  been  premier  for  the  states  to  use 
the  rental  moneys,  from  year  to  year,  for  the 
maintenance  and  support  of  the  institutions 
for  which  the  grants  were  made.  And,  as 
stated,  the  absurd  consequences  which  would 
flow  from  such  a  construction  relative  to 
the  rentals  derived  from  these  lands  compel 
an  exceptlcxi  to  the  general  language  found 
in  the  Enabling  Act. 

Our  construction  in  this  regard  is  strength- 
ened by  another  consideration.  The  Legisla- 
tures of  both  New  Mexico  and  Arizona  have 
treated  the  rentals  of  the  lands  granted  and 
confirmed  by  the  Enabling  Act  as  current 
funds  to  be  used  for  the  support  of  the  school 
and  institutions  for  which  the  grants  were 
made.  Both  states  have  provided  for  the 
use  thereof  annually  for  such  purposes.  The 
.  Enabling  Acts  contain  provisions  giving  to 
the  Attorney  General  of  the  United  States 
the  right,  by  proceedings  in  the  federal 
courts,  to  restrain  any  misapplication  of  such 
funds,  or  the  diversion  thereof  from  the  trust 
created.  No  action  in  this  regard  has  been 
instituted  against  either  state,  evidently  be- 
cause the  law  officers  of  the  United  States  Ho 
not  regard  either  act  as  a  breach  of  trust 

[t]  The  state  treasurer  being  the  proper 
custodian  of  this  fund,  we  will  proceed  to  ex- 
amine the  answer  filed  by  tbe  appellant  and 
determine  whether  or  not  it  stated  a  good 
defense  to  the  action  of  the  state  on  the  bond 
tu  this  regard.  It  alleged  that  an  amount 
exceeding  $21,656.76  was  money  derived  from 
the  sale  of  lands  granted  to  the  territory  (rf 


New  Mexico  and  confirmed  by  the  Enabling 
Act  of  Congress,  etc.,  and  that  by  section  10 
of  said  Enabling  Act  such  moneys  shonld 
have  been  kept  in  the  custody  of  tbe  stata 
treasurer  of  the  state  of  New  Mexico  and 
were  wrongfully  in  the  hands  of  said  Morgan 
O.  Llewellyn,  etc.  This  paragraph  of  the  anr 
swer  is  set  out  In  full  in  the  statement  ot 
facts,  and  need  not  be  repeated  here.  It  is 
framed  upon  the  assumption  evidently  that  a 
surety  upon  an  official  bond,  in  this  state, 
is  answeraUe  only  for  defaults  of  the  prin- 
cipal where  he  acts  virtnte  pfiScii,  and  for 
those  acts  done  unUer  color  of  office  (colore 
officii)  merely  no  liability  attadies.  The  an^ 
swer  does  not  undertake  to  deny  that  the 
money  in  question  came  into  the  hands  of  the 
principal  colore  officii,  but  the  defense  Is 
igrounded  upon  the  fact  that  under  the  law 
8<»ne  other  official  was  the  legal  custodian 
of  the  fund. 

The  answer  does  not  undertake  to  show 
whether  the  moneys  In  question  were  paid  to 
the  principal  by  the  state  treasurer  after  the 
Enabling  Act  became  effective,  or  whether  It 
was  passed  to  him  by  the  retiring  secretary 
treasurer  who  received  it  before  statehood, 
at  whicb  time  there  was  no  restriction  or 
provision  i^atlve  to  the  custddy  of  the  funds 
derived  from  tlie  sale  of  the  lands  granted 
the  territory  for  the  benefit  of  the  Agricul- 
tural Colleges. 

Of  course,  if  the  money  was  paid  to  Llewel- 
lyn as  an  Individual  and  not  as  secretary 
treasurer,  in  bis  official  capacity,  there  would 
be  no  question  as  to  the  nonliability  of  the 
surety.  The  complaint  alleged  that  the  prin- 
cipal, at  the  time  of  the  default,  had  in  his 
hands,  as  such  secretary  treasurer,  the  sum 
of  $76,413.02,  whidi,  of  course,  included  the 
$21,656.76  in  question.  We  wiU  therefore 
assume,  because  not  denied,  that  the  money 
was  receives  by  the  principal,  in  his  official 
capacity,  and,  although  received  without  au- 
thority of  law,  but  by  color  of  his  office,  de- 
termine the  question  as  to  the  liability  of 
the  surety  to  answer  therefor.. 

In  an  extensive  note  to  the  case  of  Feller  v. 
Gates,  91  Am.  St  Bep.  492,  Judge  Freeman, 
on  page  610,  discusses  the  questicn  very  ably 
and  exhaustively.    He  says : 

"In  applying  the  rule  that  sureties  on  official 
bonds  are  responsible  for  breaches  by  the  prin- 
cipal obligor  of  official  duties  only,  many  of 
the  courts  have  recognised  and  sought  to  apply 
a  distinction  between  acts  done  by  the  prmd- 
pal  by  virtue  of  his  office  (virtute  officii)  and 
those  done  under  color  of  office  (colore  officii) 
merely.  As  commonly  put,  those  acts  are  vir- 
tute officii  which  'are  within  the  authority  of 
the  officer,  but  In  doing  which  he  exercises  that 
authority  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  bim ;  wliilst  acts  done 
colore  officii  are  where  they  are  of  such  a  na- 
ture that  the  office  gives  him  no  authority  to  do 
them.'  For  the  former,  the  sureties  are  said 
to  be  liaUe,  while  as  to  their  liability  for  acts 
of  the  principal  done  colore  officii  the  author- 
ities are  in  conflict.  Hie  distinction  suggested 
has  been  productive  of  anything  but  harmony 
among  the  authorities,  and  in  its  attempted  ap- 
plication to  particular  cases  it  has  served  to 
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confuse  rather  than  to  clarify.  It  U  a  distmc- 
tion  bard  to  make  in  theory,  and  even  more  dif- 
ficult to  apply  in  practice.  Not  only  do  the 
courts  differ  as  to  the  liability  of  the  sureties 
for  acts  colore  officii,  but  among  those  author- 
ities which  agree  that  such  acts  are  covered  by 
the  obligation  of  the  bond  the  most  widely  diver- 
gent views  are  entertained  as  to  what  constitutes 
acta  'colore  officii'  within  the  meaning  of  the 
definition.  While,  therefore,  the  cases  are  full 
of  discussions  concerning  the  distinction  between 
acts  done  by  virtue  andf  those  done  under  color 
of  office,  the  distinction  is  'of  little  practicable 
application.' "    • 

The  author  of  the  note  further  says:  "On 
the  other  hand,  the  preponderance  of  au- 
thority holds  the  sureties  on  an  ofiidal  bond 
liable  where  the  acts  were  done  colore  oflS- 
cil,"  citing  In  support  of  the  rule  announced 
quite  a  number  of  cases.  While  most  of 
these  cases  Involved  acts  of  marshals,  con- 
stables, and  sheriffs  in  levying  attachments 
and  executions,  still  we  cannot  see  why  the 
same  rule  would  not  apply  to  the  present 
case. 

The  case  of  State  ex  r^  Hall,  Trustee,  v. 
McGUl,  15  Ind-  App.  289,  48  N.  B.  1016,  af- 
fords direct  authority  for  the  application  of 
the  rule  to  this  case.  In  that  case  money 
was  paid  to  the  county  clerk  by  one  seeking 
to  redeem  land  sold  at  a  tax  sale.  The  derk 
was  not  authorized  to  receive  the  money. 
The  court  said: 

"The  act  of  the  derk,  in  receiving  the  money, 
was  one  done,  not  by  virtue  of  his  office,  for 
there  was  no  law  authorizing  it:  but  it  was 
one  done  by  color  of  his  office.  He  assumed  to 
and  did  the  act  as  the  clerk.  The  authorities 
are  all  agreed  that,  for  an  act  done  by  virtue 
of  the  office,  the  officer  must  answer  upon  his 
bond.  But,  when  an  act  is  done  by  color  of  of- 
fice, the  decisions  are  not  in  harmony.  The 
weight  of  authority  seems  to  be,  that,  for  an  act 
done  bjr  color  of  office,  the  officer  must  answer 
upon  ms  bond.  See  Mechem,  Public  Officers, 
sections  282,  283,  and  284,  and  cases  cited  in 
notes.  Commonwealth  v.  Cole,  .7  B.  Mon.  250, 
46  Am.  Dec.  506,  and  note.  And  this  seems  to 
be  the  trend  of  the  more  recent  decisions  in  this 
state.  Henry  v.  State  ex  rel.,  98  Ind.  381; 
State  ex  rel.  v.  White,  88  Ind.  587  (593) ;  State 
ex  rel.  v.  Walford,  11  Ind.  App.  392  [39  N. 
Bw  162]." 

And  the  Supreme  Court  of  the  United 
States  Is  In  accord  with  the  view  that  the 
sureties  are  liable  for  acts  done  by  their 
prlndpal  colore  officii,  as  Is  shown  by  the 
case  of  Lammon  v.  Feusier,  111  U.  S.  17,  4 
Sup.  Ct.  286,  28  L.  Ed.  337. 

The  Supreme  Court  of  Michigan,  In  the 
case  of  County  of  Cheboygan  v.  Erratt,  110 
Mich.  156,  67  N.  W.  1117,  in  discussing  the 
question  as  to  the  liability  of  the  sureties  on 
the  bond  of  the  treasurer  for  money  derived 
from  the  sale  of  bonds,  which  the  county  bad 
no  authority  to  Issue,  said: 

"Can  it  be  said  that,  because  the  board  of 
supervisors  exceeded  its  power  in  authorizing 
the  borrowing  of  this  money,  the  money  did  not 
come  into  the  hands  of  the  defendant  Erratt 
as  treasurer?  We  think  not  In  Berrien  Coun- 
ty Treasurer  v.  Bunbury,  45  Mich.  79,  7  N.  W. 
704,  the  action  was  on  the  official  bond  of 
Bunbury  as  treasurer  of  the  city  of  Niles.  It 
was  contended  that  the  tax  rolls  of  the  Second 
and  Third  wards  were  invalid  for  want  of  a  war- 


rant, and  that,  as  to  the  money  collected  on 
such  rolls,  the  sureties  were  not  liable.  The 
court  said:  'The  suit  is  not  founded  on  any 
default  in  making  collection.  Neither  is  it  an 
action  against  delinquent  taxpayers.  Its  ob- 
ject is  to  recover  from  the  officer  and  his  sure- 
ties, for  the  ben^t  of  the  state  and  county,  the 
very  money  which  he,  as  treasurer,  actually  re- 
ceived for  them,  and  wholly  fails  and  refuses  to 
account  for  and  pay  over.  The  money  went  into 
his  hands.  He  received  it  in  payment  of  taxes 
and  as  money  belonpng  to  the  public.  Whose 
money  is  it?  *  •  •  It  was  not  his  when  it 
was  paid  and  received,  and  has  not  l>ecome  his 
since.  It  belongs  to  the  state  and  county. 
*  •  •  Whether  it  went  into  Banbury's  keep- 
ing by  the  rifjht  hand  or  the  left,  on  papers  reg- 
ular or  irregular,  with  or  without  a  warrant, 
makes  no  difference.  Its  ownership  in  equity 
and  his  legal  responsibility  were  the  same.'  In 
the  present  case,  as  in  Banbury's,  the  owners 
of  the  money  were  ready  to  part  with  it  to  the 
county  on  the  security  given.  Whatever  the 
nature  of  the  obligation  incurred  by  the  county, 
the  money  became  the  money  of  the  county,  and 
was  received  by  the  treasurer  as  such,  and  re- 
ceived into  the  treasury  of  the  county.  It  came 
into  his  hands  as  treasurer.  As  was  said  by  Mr. 
Justice  Cooley  in  Marquette  Co.  v.  Ward,  50 
Mich.  177,  16  N.  W.  70,  speaking  of  a  bond 
of  like  condition:  'In  its  terms  it  could  not  well 
be  more  general.  Moneys  received  officially 
from  any  source  whatsoever  are  apparently  with- 
in them.'  " 

The  rule  exempting  sureties  from  liability, 
for  acts  colore  officii,  was  doubtless  adopted 
by  many  of  the  courts  before  the  advent  of 
surety  companies,  whose  business  It  Is,  for 
a  stipulated  compensation,  to  guarantee  the 
fidelity  of  officers  and  employes.  The  obliga- 
tion of  sureties  was  then  ordinarily  assumed 
without  pecuniary  compensation,  and  was 
not  extended  by  Implication  or  construc- 
tion. Their  liability  was  strictlsslmi  juris. 
In  this  state  no  definite  rule  on  the  subject 
has  been  established  by  the  courts,  and  we 
see  no  good  reason  for  a  departure  from  the 
apparent  majority  rule  that  the  surety  Is 
liable  for  the  acts  of  the  prindpal  colore 
offldl.  We  believe  the  public  Interests  will 
be  more  surely  protected  and  safeguarded 
by  the  establishment  of  such  rule  here. 

In  the  present  case  Llewellyn  received  the 
money  in  question  because  he  was  secre- 
tary treasurer  of  the  Institution,  and  as 
such  he  was  undertaking  to  keep-  and  pre- 
serve it.  It  was  lost  by  the  failure  of  the 
bank  In  which  It  was  deposited,  and  if  the 
surety  can  escape  liability,  the  state  must 
either  lose  the  money  or  recover  it  from 
some  other  source.  Llewellyn  lost  the  mon- 
ey which  belonged  to  the  state,  or  to  the  In- 
stitution of  which  he  was  secretary  treasur- 
er, and  by  the  terms  of  the  bond  the  surety 
undertook: 

"If  the  said  Morgan  O.  Llewellyn  shall  faith- 
fully perform  his  duties  as  secretary  and  treas- 
urer of  the  New  Mexico  College  ot  Agriculture 
and  Medianic  Arts,  and  faithfully  account  for 
and  pay  over  to  the  person  or  persons  entitled 
thereto  all  moneys  which  shall  come  into  his 
hands  as  such  oiiicer,  then  this  obligation  to  be 
null  and  void ;  otherwise  to  remain  m  tall  force 
and  effect." 

Thus,  by  the  terms  of  the  undertaking  It 
will  be  seen  that  the  surety  undertook  that 
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Llewellyn  would  account  for  all  moneys 
which  came  into  his  bands  as  such  ofBcer, 
and,  as  the  answer  falls  to  show  that  the 
moneys  in  question  did  not  come  into  bis 
bands  "as  surfi  officer,"  it  was  subject  to  de- 
murrer, although  alleging  that  it  was  wrong- 
fully paid  to  him,  in  that  some  other  officer 
was  the  legal  custodian  thereof. 

From  what  has  been  said  it  follows  that 
the  court  properly  sustained  the  demurrer  to 
this  paragraph  of  the  answer. 

[•]  The  solution  of  the  fifth  proposition 
depends  upon  whether  or  not  the  trial  court 
properly  excluded  evidence  offered  by  the 
appellant  aa  to  the  financial  condition  of 
the  depository  bank  at  the  time  of  the  ex- 
ecution of  the  bond  in  question.  This  bank 
failed  some  ten  months  after  the  bond  herein 
was  executed.  At  the  time  of  the  execution 
of  the  bond,  and  subsequent  thereto  until  the 
failure  of  the  bank,  it  acted  as  a  depository 
of  the  funds  in  the  hands  of  Morgan  O. 
Llewellyn,  secretary  treasurer  of  the  afore- 
said college.  Th'e  bank  was  selected  as  de- 
pository by  Llewellyn,  there  being  no  law 
regulating  such  matters..  The  state  offered 
evidence  to  show  that  at  the  time  of  the 
execution  of  the  bond  UeW^Uyn  had  in  his 
hands  the*  full  amount  stated  in  the  com- 
plaint. The  evidence  consisted  of  certifi- 
cates of  deposits  issued  by  the  depository 
bank  to  the  said  Llewellyn.  The  appellant 
proposed  to  show  that  at  the  time  of  the 
execution  of  the  bond  her^n  the  assets  of 
the  bank  were  impaired  to  the  extent  of  27% 
per  cent.  While  the  ftice  value  of  the  assets 
of  the  bank  exeeeded  its  liatdlltleB,  as  shown 
by  its  books,  it  proposed  to  show  that  some 
of  the  assets  were  without  value.  Tuls  proof 
was  rejected  by  the  court,  which  appellant 
claims  was  error.  The  state  contends  that  it 
was  Immaterial  to  the  issues  in  the  case 
as  to  what  the  books  of  said  bank  showed 
concerning  the  money  to  the  credit  of  Llewel- 
lyn, as  treasurer  of  said  college.  Farther, 
that  the  tendered  testimony  was  objection- 
able, in  that  it  Is  not  a  correct  statement 
of  the  law  that  the  bank  was  insolvent  and 
unable  to  pay  its  obligations  on  March  9, 
1914,  the  date  of  the  execution  of  the  bond, 
in  view  of  the  fact  that  it  had  been  agreed 
that  the  bank  contlnned  doing  business,  re- 
ceiving and  paying  out  money  for  about  ten 
months  after  the  date  named. 

The  tendered  testimony  was  insufficient. 
In  that  there  was  nothing  to  show  that  the 
said  total  sum  of  $76,413.52  could  not  have 
been  paid  by  the  said  bank  to  the  said  Llew- 
ellyn upon  demand  made  therefor;  further, 
said  tendered  testimony  was  insufficient,  in 
that  the  condition  of  the  bank  on  the  7th 
day  of  March,  1914,  a.s  was  attempted  to  !>e 
shown  by  the  tendered  testimony,  would  in 
no  particular  prove  or  tend  to  prove  that  the 
sum  of  money  as  claimed  by  appellant,  or 
any  part  thereof,  was  lost  prior  to  the  time 


of  the  execution  of  the  bond  sued  upon  in 
this  case.  In  order  for  testimony  of  this 
character  to  have  been  material  and  relevant, 
it  would  have  been  necessary  for  appellant 
to  have  made  a  showing  that  at  all  times, 
from  the  time  of  the  demand  made  upon 
the  defendant  Llewellyn  by  his  successor, 
there  was  not  sufficient  funds  in  the  bank 
to  have  paid  the  amount  to  the  credit  of  the 
defendant  Llewellyn,  and  that  any  demand 
for  the  payment  of  said  sum  would  not  have 
been  complied  with.  Notwithstanding  the 
fact  that  the  assets  of  the  bank  might  have 
been  impaired  at  the  time  of  the  execution 
of  the  bond,  still,  as  it  continued  In  busi- 
ness for  more  than  ten  months  thereafter, 
during  that  Interim  its  assets  might  have 
been  replenished  by  assessments  vtpon  the 
stockholders  or  otherwise,  so  that  it  would 
have  been  able  to  pay  to  the  secretary  treas- 
urer the  full  amount  of  the  deposit.  For 
this  reason  the  court  properly  rejected  the 
tendered  proof. 

For  the  foregoing  reas<His,  the  Jndgment  of 
the  trial  court  will  be  affirmed;  and  it  10 
so  ordered. 

BANNA,  a  J.,  and  PARKER,  J.,  concnr. 


HOPKINS  V.  NORTON  et  al.    (No.  2043.) 
(Supreme  Court «(  New  Mexico.    Aug.  20, 1917.) 

(Syllabus  by  the  Court.) 

1.  Appkai.  4.ND  Bbbob  4=>169  —  Revibw  ~ 
Presentation  or  Gbottnds  is  Coubt  Be- 
low. 

Nonjurisdictional  questions,  raised  for  the 
first  time  on  anpeal,  will  not  be  considered.' 

2.  Appeal  and  Ebb»b  4=»1064(1)— Rbvibw— 
Admission  of  Evidknob. 

In  trials  before  the  couriL  the  erroneous  ad- 
mission of  testimony  will  afford  no  ground  for 
reversal,  unless  it  appears  that  the  court  con- 
sidered snob  testimony  in  deciding  the  case. 

Appeal  from  District  Court,  San  Juan 
County;   E.  C.  Abbott,  Judge. 

Action  by  R.  P.  Hopkins  against  Albert  N. 
Norton  and  others.  From  a  Judgment  for 
plaintiff,   defendants   appeal.     Affirmed. 

G.  F.  Bruington,  of  Aitec,  and  McFle,  Ed- 
wards &  Mci^e,  of  Santa  V6,  for  appellants. 
A.  B.  Renehan  and  D.  K.  Sadler,  both  of 
Santa  F^  for  appellee. 

HANNA,  0.  J.  This  case  was  appealed 
from  the  district  court  of  San  Juan  county 
by  Albert  N.  Norton  and  Frank  Norton, 
Aecutors  of  the  last  will  and  testament  of 
D.  P.  Norton,  deceased,  for  the  purpose  of 
reviewing  the  action  of  the  trial  court  with 
reference  to  the  allowance  of  a  claim  held 
by  appellee  and  represented  by  a  promis- 
sory note  executed  by  the  deceased  in  his 
lifetime.  The  cause  was  tried  to  the  court 
without  a  Jury,  and  Judgment  was  rendered, 
allowing  the  claim  of  appellee,  and  dlrect- 
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tag  the  appellants  to  pay  It  in  the  due  course 
of  the  administration  of  the  estate. 

[1]  1.  The  judgment  contained  a  finding 
to  the  effect  that  the  issues  were  found  Ini 
favor  of  the  appellee.  The  principal  Issues 
were  whether  or  not  the  claim  of  appellee 
had  been  filed  with  the  clerk  of  the  probate 
court  within  a  year  from  the  date  of  the  ap- 
pointment of  the  executors,  and  whether  no- 
tice of  the  hearing  on  the  claim  had  been 
served  upon  the  executor  within  the  time 
specified  by  law.  The  appellants  tendered 
no  requested  findings,  nor  were  any  proper 
exceptions  taken  by  them  to  the  finding 
made  by  the  court.  Under  such  circum- 
stances, the  appellee  insists  that  the  two 
questions  presented  by  the  appellants  are  not 
properly  before  the  court.  This  court  has 
held  to  the  doctrine  for  which  appellee  con- 
tends in  numerous  cases.  iSee  FuUen  v.  Fal- 
len, 21  N.  M.  212,  224,  153  Pac.  294. 

\1]  2.  The  correctness  of  the  ruling  of  tb^ 
court  uiwn  the  admission  of  the  testimony  of 
certain  witnesses  is  presented  by  appellants. 
It  does  not  appear  that  sndi  evidence  affect- 
ed the  decision  of  the  court  in  any  wise,  or 
that  it  considered  such  testimony  in  deter- 
mining the  case.  Such  action,  therefore, 
does  not  afford  ground  for  reversal  of  the 
case.  Halford  Ditch  Co.  v.  Independent 
Ditch  Co.,  22  N.  Bl.  169,  15»  Pac.  860,  861. 
This  testimony  concerned  conversations  be- 
tween appellee  and  the  attorney  for  the  ap- 
pellants, and  between  appellee  and  the  pro- 
bate judge.    As  appellants  state: 

"The  tendency  of  these  conversationg  was  to 
show  that  the  claim  of  appellee  was  in  the 
bands  of  the  probate  judge  before  the  year  had 
expired." 

But  tadependent  of  this  evidence  there  is 
ample  evidence  in  the  record  upon  which 
the  trial  court  might  have  resolved  the  ques- 
tion against  the  contention  of  the  appellants, 
in  that  it  appears  therefrom  that  one  of  the 
executors  did  not  qualify  until  September  30, 
1914,  and  'the  filing  mark  on  the  claim  of 
appellee  shows  that  the  claim  was  filed  of 
record  with  the  probate  court  on  September 
23,  1915. 

The  judgment  of  the  trial  court  is  affirmed; 
and  it  Is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


STATE  V.  RODRIGUEZ.    (No.  1953.) 
(Supreme  (3ourt  of  New  Mexico.    Aug.  27, 1917. 
Rehearing  Denied  Sept  15,  1917.)        . 

(SyUaiui  iy  ihe  Court.) 

1.  JuBT  «=»103(14V-CoMPETKNCT— Opinion. 

Where  a  juror  had  an  opinion  as  to  defend- 
ant's guilt,  which  he  had  formed  from  public  ru- 
mor as  to  what  the  facts  in  the  case  purported 
to  be,  but  he  unequivocally  stated  that  he  could 
and  would  lay  aside  his  opinion  nnd  try  de- 
fendant impartially  on  the  evidence,  be  was  a 
competent  juror. 


2.  (Tbihinal  Law  «=all66^(7)  —  TTabw.bsb 
Ebbob^Rbjection'of  Jubob. 

No  party  can  acquire  a  vested  right  to  have 
a  particular  member  of  the  panel  sit  upon  the 
trial  of  his  cause  ontll  he  baa  been  accepted  and 
sworn.  It  is  enough  that  it  appear  that  bis 
cause  has  been  tried  by  an  impartial  jury.  It 
is  no  ground  of  exception  that,  against  his  ob- 
jection, a  juror  was  rejected  by  the  court  upon 
insniScient  grounds,  unless,  through  rejecting 
qualified  persons,  the  necessity  of  accepting  oth- 
ers not  qualified  has  been  purposely  created. 

3.  Ckiminai,  Law   i3=404(1)— Evidence— Ad- 
MisaiBiLirr. 

There  was  no  error  in  admitting  a  portion  of 
the  skull  of  the  deceased,  where  properly  identi- 
fied, for  the  purpose  of  illustrating  the  nature  of 
the  wound. 

4.  Witnesses  «=»269(1)— Cboss-Examination. 

The  scope  and  right  of  the  cross-examination 
are  generally  limited  to  subjects  upon  which 
the  witness  has  been  interrogated  on  direct  ex- 
amination. 

6.  Witnesses  €=>262  —  Recaixino  ov  Wit- 
ness. 

The  trial  judge  may  at  his  discretion  permit 
a  witness  to  be  recalled,  in  order  to  be  re- 
examined by  the  party  recalling  him. 

6.  Witnesses  <s=»389— Impeachment— Foun- 
dation. 

If  the  witness,  upon  cross-examination  as  to 
a  former  statement  made  by  him  relative  to  the 
subject-matter  of  the  cause,  and  inconsistent 
nith  his  present  testimony,  does  not  distinctly 
admit  that  he  did  make  such  statement,  proof 
may  be  given  that  he  did  in  fact  make  It;  a 
proper  predicate  for  the  admission  of  such  tes- 
timony having  been  laid. 

7.  Cbiminai,  Law  €=»351(3)  —  Flight  —  Evi- 
dence. 

The  flight  or  concealment  of  the  accused 
raises  no  presumption  of  law  that  be  is  guilty; 
but  it  is  a  fact  which  may  be  considered  by  the 
jury,  and  from  which  they  may  draw  an  infer- 
ence, in  connection  with  other  circumstances, 
and  in  the  absence  of  an  explanation  of  the  rea- 
sons or  motives  which  prompted  it,  that  he  is 
guilty;  and  evidence  of  flight  or  concealmeot  is 
admissible,  whether  other  evidence  of  guilt  be 
direct  or  circumstantial. 

8.  Cbiminal  Law  «=»822(1) — Instbttctions— 
sufficienct  as  a  whole. 

Instructions  to  the  jury  are  to  be  considered 
as  a  whole,  and  where,  so  considered,  they  fully 
protect  the  defendant,  he  cannot  complain. 

9.  Homicide  <3=»22(3)— Mttbdeb  in  the  Fibst 

DEOBEE — ESSSNTIAI,. 

It  is  well  settled  that,  if  the  intent  to  take 
life  is  executed  after  deliberation  and  premedi- 
tation, though  but  for  a  moment  or  an  instant, 
the  crime  may  be  murder  in  the  first  degree. 

10.  CBDfiNAi,  Law  4s»829(l)  —  Triai,  —  In- 

STBxrCTIONS. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion, even  if  correct  in  law,  if  the  instructions 
given  by  the  court  on  its  own  motion  fully  cover 
the  law  in  the  case. 

11.  Cbiminal  Law  «=>829(18)  —  Tbial  —  IN- 

BTBVCTIONS. 

When  the  judge  has  given  in  a  charge  the 
correct  definition  of  reasonable  doubt,  it  is  not 
error  to  refuse  to  instruct  the  jury  that  it  is  in- 
cumbent upon  the  state  to  establish  the  guilt  of 
the  defendant  of  some  offense  embraced  within 
the  indictment,  to  the  exclusion  of  every  reason- 
able doubt  in  the  mind  of  the  jury,  before  a 
verdict  of  guilty  can  be  returned,  and  that  the 
minds  of  each  and  all  of  the  jury  must  concur 
in  the  verdict,  and,  if  any  one  of  the  jury  has  a 
reasonable  doubt  as  to  whether  the  defendant 
was  justified  or  excused  in  what  he  did,  the  jury 
cannot  convict. 
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(Additional  Svttabui  by  Editorial  Staif.) 

12.  Ceikinai.  Law  ®=»561(1>— Insteuctions— 

"REAaoNABUE  Doubt." 
The  doctriDe  of  reasonable  donbt  is  properly 
expressed  by  an  instrtiction  to  the  jury  in  the 
following  language:  "A  reasonable  doubt  is  suCh 
a  donbt  as  would  cause  a  reasonable  and  pru- 
dent man,  in  the  graver  and  more  important  af- 
fairs of  life,  to  pause  and  hesitate  to  act  upon 
the  truth  of  the  matter  charged.  But  a  reason- 
able doubt  is  not  a  mere  possibility  of  innocence, 
nor  a  caprice,  shadow,  or  speculation  as  to  inno- 
cence, not  arising  out  of  the  evidence  or  the 
want  of  it.  Yon  should  carefully  weigh  and 
consider  the  evidence,  and  bring  to  bear  upon  it 
the  exercise  of  common  sense  and  judgment  as 
reasonable  men,  and  if,  after  considering  all  the 
evidence,  you  can  say  that  you  have  an  abiding 
conviction  of  the  truth  of  the  charxe,  then  you 
are  satisfied  beyond  a  reasonable  doubt." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Doubt.] 

Appeal  from  District  Court,  Chaves  Coun- 
ty;   McClure,  Judge. 

Juan  Rodrlguee  was  convicted  of  murder 
In  the  first  degree,  and  tie  appeals.   Affirmed. 

The  apiiellant,  Juan  Bodriquez,  was  In- 
dicted at  the  November,  1916,  term  of  the 
district  court  of  the  county  of  Chaves,  charg- 
ed with  murder  of  one  Monroe  Cartwright. 
Trial  was  had,  resulting  In  a  conviction  of 
murder  in  the  first  degree  and  seutence  of 
death  imiMsed,  from  which  Judgment  appel- 
lant prosecutes  this  appeal.  The  facts,  brief- 
ly stated,  are  as  follows: 

The  deceased,  Monroe  Cartwright,  with  his 
daughter,  Mrs.  Nora  Havens,  and  her  two 
children,  came  to  RoswcU  from  their  ranch 
on  August  25,  1915,  for  the  purpose  of  pur- 
chasing supplies.  While  in  Roswell,  the  ap- 
pellant, Juan  Rodriquez,  approached  the  de- 
ceased to  apply  for  work.  At  a  later  hour 
in  the  day,  the  deceased  employed  the  ap- 
pellant, paying  him  some  money,  and  all  the 
parties  referred  to  left  Roswell  late  In  the 
afternoon  for  the  ranch.  It  appears  from 
the  evidence  that  the  appellant  had  previous- 
ly worked  for  the  deceased  as  a  sheep  herder 
and  camp  cook.  The  deceased  was  a  man 
of  about  07  years  of  age,  whose  eyesight  had 
been  taHing  for  several  years,  and  who  was 
unable  to  drive  a  team  or  go  about  his  busi- 
ness unaccompanied.  The  appellant  was 
a  young  man,  about  24  years  of  age. 

After  leaving  Roswell,  the  parties  drove 
some  12  or  13  miles  and  stopped  for  the 
night,  camping  out  la  the  open.  The  appel- 
lant made  down  his  bed  apart  from  the 
others,  but  a  short  distance  away.  The  de- 
ceased, with  one  of  his  grandchildren,  made 
down  a  bed ;  and  the  daughter,  Mrs.  Havens, 
with  her  younger  son,  occupied  a  camp  bed 
very  dose  to  the  bed  of  her  father  and  other 
son.  According  to  the  testimony  of  Mrs. 
Havens,  she  was  awakened  by  a  noise  dur- 
ing the  night,  and  saw  the  appellant  stand- 
ing at  the  head  of  her  father's  bed  with  a 
breast  yoke  tu  his  hands  and  In  the  act  of 
striking  at  the  deceased ;   that  she  screamed. 


and  the  deceased  awoke  and  started  to  arise, 
whereupon  the  appellant  struck  him  a  blow 
over  the  head  with  the  breast  yoke,  felling 
him  to  the  groimd;  that  she  ran  to  the  place 
where  her  father  was  lying,  idddng  up  his 
bed;  and  that  while  she  was  assisting  her 
father,  the  appellant  struck  htm  again  over 
the  bead  with  the  same  weapon.  She  fur- 
ther testified  concerning  the  statement,  made 
by  appellant  in  Spanish,  demanding  that  she 
come  to  his  bed,  and  that  with  the  help  of 
her  children  she  finally  broke  from  the  grasp 
of  the  appellant,  who  had  laid  hands  upon 
her,  gave  him  some  money,  and  a  pair  of 
slippers,  on  condition  that  he  go  away ;  that 
he  then  took  the  team  and  rode  away.  The 
testimony  of  the  two  children  of  Mrs.  Havens 
is  corroborative  of  hers  in  essential  details. 

The  defendant  testified  that,  when  he  met 
the  deceased  and  Mrs.  Haven  in  the  wagon 
yard  in  Roswell  on  the  morning  of  the  day 
in,  question,  she  stated  to  him  that  he  might 
'come  to  her  bed  that  night,  and  that  during 
the  course  of  the  night  he  went  over  to  the 
bed  of  Mrs.  Havens,  end  that  while  sitting, 
there,  engaged  in  conversation  with  her,  de- 
ceased got  up  and  came  toward  him  with  a 
knife  in  his  hand,  and  that  while  attempt- 
ing to  back  away  from  the  deceased  he  fel> 
over  the  wagon  tongue,  and  upon  arising: 
picked  up  the  neck  yoke  and  struck  the  de- 
ceased, in  order  to  prevent  him  attacking 
him  with  the  knife;  that  he  struck  him  only 
one  blow,  whereupon  the  deceased  fell  to  bis 
knees,  and  that  he  did  not  strike  him  again; 
that  he  remained  in  the  camp  about  20  or 
30  minutes,  and  that  Mrs.  Havens  gave  him 
some  money  and  told  him  to  go.  He  testi- 
fied, further,  that  he  bad  in  his  pocket  two 
bottles  of  whisky,  and  that  he  had  been 
drinking  from  these  bottles,  as  well  as  im- 
bibing at  the  saloons  in  Roswell,  before  he 
left  with  the  deceased  and  his  family.  It  ap- 
pears, fuither,  that  during  the  course  of  th« 
trial  and  before  the  jury  was  impaneled,  the 
appellant,  while  being  conducted  from  tho 
courthouse  to  the  Jail  by  the  sheriff,  struck 
the  sheriff,  knocking  him  down,  and  made 
his  escape,  not  being  apprehended  until  two 
days  later.  Upon  his  return,  the  trial  was 
resumed,  resulting  in  the  conviction  of  the 
defendant  as  indicted. 

The  deceased  was  brought  to  Roswell 
shortly  after  the  Injury  was  inflicted,  and  be 
died  at  11  o'clock  In  the  forenoon  of  the 
same  day,  from  the  result  of  the  blow  or 
blows  administered  by  the  appellant  Other 
facts  will  be  referred  to  in  the  opinion. 

R.  D.  Bowers  and  C.  O.  ThompscHi,  both  of 
Roswell,  for  appellant.  H.  8.  Bowman,  Asst. 
Atty.  Gen.,  for  the  State. 

HA0(7NA,  O  J.  (after  stating  the  focts  as 
above).  [1]  The  first  three  assignments  of 
error  are  based  upon  the  alleged  erroneous 
action  of  the  trial  court  in  overruling  the 
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defendant's  cballenge  for  cause  to  the  three 
veniremen,  BeM-s,  Johnson,  and  Bice,  each  of 
whom  was  subsequently  peremptorily  chal- 
lenged by  the  defendant  It  is  apparent 
from  examination  of  the  record  that  each  of 
the  veniremen  admitted  having  formed  an 
opinion  regarding  the  merits  of  the  case. 
The  veniremen  were  carefully  examined  by 
counsel  for  the  state  and  for  defendant,  and 
finally  by  the  court.  In  response  to  questions 
by  the  court,  each  of  the  veniremen  stated 
that  he  could  lay  aside  the  opinion  formed 
from  reading  the  newspaper  articles  and  not 
allow  the  same  to  influence  his  verdict  in  any 
way,  and  that.  If  retained  as  a  Juror,  he 
would  base  his  verdict  solely  upon  the  evi- 
dence received  from  the  witness  stand  and 
the  Instructions  of  the  court.  In  the  case  of 
Territory  v.  Emillo,  14  N,  M.  147,  89  Pac. 
239,  the  territorial  Supreme  Court  held,  in  an 
opinion  by  Mr.  Justice  Parker,  that: 

"Where  a  juror  bad  an  opinion  as  to  defend- 
ant's guilt,  which  he  had  formed  from  public 
rumor  as  to  what  the  facts  in  th«  case  purported 
to  be,  but  he  unequivocally  stated  that  he  could 
and  would  lay  aside  his  opinion,  and  try  defend- 
ant impartially  on  the  evidence,  be  was  a  com- 
petent juror." 

Measured  by  this  principle,  we  conclude, 
after  a  careful  examination  of  the  record, 
that  the  three  veniremen  in  question  were 
competent  jurors,  and  the  assignments  of  er- 
ror based  upon  the  overruling  of  defendant's 
challenges  for  cause  are  therefore  not  well 
takoi. 

[2]  The  next  assignment  of  error  is  di- 
rected to  the  ruling  of  the  court  in  sustain- 
ing the  challenge  by  the  state  for  cause  to 
veniremen  Powell.  The  record  discloses  that 
this  venireman  was  subpcenaed  on  October  9, 
1915,  and  that  he  did  not  reach  the  age  of 
21  years  until  October  27th  following.  The 
challenge  was  based  upon  the  ground  that, 
at  the  time  of  hia  selection  and  summoning 
as  a  Juror,  be  was  not  within  the  qualifica- 
tion provided  by  section  3067,  Ck>de  1916.  As- 
suming that  the  trial  court  excused  this 
Juror  without  cause,  nevertheless  we  do  not 
consider  that  appellant  has  ground  for  com- 
plaint. In  1  Thompson  on  Trials,  g  43,  the 
author,  after  irainting  to  the  fact  that  the 
right  of  peremptory  challenge  is  a  right  to 
reject,  and  not  a  right  to  select,  says: 

"Therefore  a  party  cannot,  in  general,  com- 
plain that  the  court  has  excused  jurors  without 
cause,  or  sustained  untenable  challenges  of  the 
other  party,  thus  driving  the  objecting  party  to 
exhaust  bis  peremptory  challenges  upon  other 
members  of  the  panel,  or  upon  special  veniremen 
or  talesmen." 

•    See,  also,  24  Cyc.  315 ;  16  R.  C.  L.  291. 

Mr.  Thompson,  at  section  120,  more  com- 
pletely states  the  rule  in  the  following  lan- 
guage: 

"No  party  can  acquire  a  vested  right  to  have 
a  particular  member  of  the  panel  sit  upon  the 
trial  of  his  cause  until  he  has  been  accepted  and 
sworn.  It  is  enough  that  it  appear  that  his 
cause  has  been  tried  by  an  impartial  jury.  It 
is  no  ground  of  exception  that,  against  hia  ob- 
jection,-a  juror  was  rejected  hy  the  court  npon 


Insufficioit  grounds.  Unless,  through  rejecting 
qualified  persona,  the  necessity  of  accepting  oth- 
ers not  qualified  has  been  puri>osely  created." 

We  adopt  this  statement  of  the  law,  which 
is  undoubtedly  conclusive  upon  the  assign- 
ment under  consideration,  in  which,  therefore, 
we  find  no  merit. 

The  next  assignment  Is  that  the  court  erred 
in  admitting  the  evidence  of  the  sheriff  of 
Chaves  county,  C.  R.  Young,  while  testifying 
as  a  witness  for  the  state,  ui>on  the  subject 
of  the  defendant's  escai>e  from  the  custody  of 
said  witness.  It  is  contended  that  the  hom- 
icide had  been  conclusively  proven,  and  the 
identity  of  the  defendant,  as  the  person  who 
struck  the  tftow  resulting  in  the  death  of  the 
deceased,  had  been  established  beyond  a  ques- 
tion ;  the  only  remaining  question  being 
whether  or  not  the  defendant  was  justifled  in 
striking  the  blow,  as  to  which  the  evidence 
of  fiight  was  wholly  incompetent  to  go  to 
the  Jury.  The  appellant  relies  in  support 
of  his  i)osltlon  In  this  respect  upon  the  case 
of  Trapp  V.  Territory  of  New  Mexico,  decid- 
ed by  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  July  12,  1915,  reversing  a 
prior  decision  of  oar  territorial  Supreme 
Court  The  Trapp  Case  is  reported  in  225 
Fed.  968,  141  C.  O.  A.  28.  It  appears  that 
during  the  progress  of  the  trial,  while  the 
Jury  was  being  impaneled,  the  defendant, 
while  In  the  custody  of  the  sheriff,  and  while 
on  the  way  to  the  courthouse  fiom  the  Jail, 
escaped  from  the  custody  of  the  ofiicer,  re- 
maining at  large  for  two  days,  when  be  was 
recaptured.  The  facts  pertaining  to  this  es- 
cape and  flight  were  testified  to  by  the  sheriff, 
and,  for  the  reasons  stated,  admission  of  this 
testimony  is  assigned  as  error.  This  assign- 
ment Is  not  well  taken,  because,  at  the  time 
the  evidence  In  question  was  admitted.  It 
was  unknown  what  defense  would  be  inter- 
posed, further  than  the  statement  of  counsel 
for  defendant  that  the  defense  would  be  one 
of  self-defense.  The  court  requested  defend- 
ant to  state  whether  he  would  admit  that 
he  struck  the  fatal  blow.  This  he  declined  to 
do;  therefore,  at  the  time  this  testimony 
was  offered  and  admitted,  it  was  not  known 
whether  appellant  would  admit  or  deny  strlk- 
ing  the  fatal  blow.  But,  regardless  of  this 
fact,  the  testimony  was  admissible,  as  wlU 
later  appear.  The  objection,  therefore,  to 
the  admissibility  of  the  evidence,  is  not  ten- 
able. A  more  serious  question,  however.  Is 
presented  In  this  connection  with  regard  to 
the  instruction  of  the  trial  court  based  upon 
this  evidence,  which  will  be  considered  later 
In  this  opinion. 

The  next  assignment  of  error  is  based  up- 
on the  refusal  of  the  trial  court  to  strike 
from  the  record  the  testimony  of  the  witness 
Toung  relative  to  the  escape  and  flight  of  the 
prisoner,  and  to  Instruct  the  Jury  to  disre- 
gard the  same.  In  view  of  our  conclusion 
as  to  the  admissibility  of  the  evidence  at  the 
time  offered,  this  assignment  of  error  must 
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necessarily  be  overruled.  Tbe  motion  In 
question  was  made  at  the  conclusion  of  tbe 
testimcHiy  of  the  witness,  and  before  tbe  slt- 
luition  had  changed  from  what  it  was  at 
tbe  time  the  testimony  was  offered  and  ad- 
mitted. 

[3]  It  Is  next  contended  that  tbe  court 
«Ted  In  admitting  In  evidence  over  objec- 
tion an  exhibit  Identified  by  the  witness  for 
the  state,  Dr.  Ooodsell,  as  being  a  piece  of 
bone  from  tbe  skull  of  the  deceased.  It  Is 
contended  that  this  exhibit  was  Incompetent 
for  any  purpose,  and  was  highly  prejudicial 
to  tbe  defendant;  that  the  homicide  had 
been  conclusively  established,  and  that  tbe 
nature  and  character  and  extent  of  tbe 
wound  bad  been  also  fully  proven,  for  which 
reason  there  was  no  material  fact  remaining 
concerning  which  the  said  exhibit  could  be 
honestly  referred  as  demonstrative  evidence. 
Appellant,  In  this  contention,  however,  loses 
sight  of  tbe  fact  that  at  tbe  time  this  evi- 
dence was  Introduced,  while  the  state  was 
making  Its  case,  and  before  anj;  evidence  on 
behalf  of  the  defendant  had  been  Introduced, 
It  was  not  knoven  what  question  would  be 
raised  concerning  the  cause  of  the  death  of 
tbe  deceased,  and  It  was  clearly  Incumbent 
on  tbe  state  to  make  Its  case.  While  the 
Introduction  of  demonstrative  evidence  is  sub- 
ject to  abuse,  and  does  not  always  serve  a 
useful  purpose,  we  believe  It  Is  apparent 
from  the  record  In  this  case  that  this  evi- 
dence wag  calculated  to,  and  did,  explain 
the  character  of  the  wonnd,  and  tbe  Intro- 
dnetlon  of  the  exhibit  was  Jnstlfled  under 
the  drcnmstances  at  the  time  It  was  offered. 
At  the  time  In  question  tbe  defendant  was 
admitting  neither  the  location  nor  character 
of  the  wound,  and  might  well  have  been 
expected  In  his  own  Interest  to  possibly  en- 
deavor to  show  that  some  other  Injury  had 
been  the  cause  of  the  death  of  the  deceased. 
As  pointed  out  by  Mr.  Wlgmore,  in  his  work 
on  Evidence,  at  section  1157,  the  exhibition 
to  tbe  Jury  of  the  clothing  or  mutilated  mem- 
bers of  tbe  Tlictlm  of  the  crime  has  often 
been  objected  to  on  the  ground  of  undue  prej- 
udice; but,  as  Indicated  by  this  distinguished 
author,  If  the  demonstrative  evidence  la  prop- 
erly authenticated,  the  objection  that  tbe 
defendant  may  be  prejudiced  should  not  be 
fataL  The  Importance  of  such  evidence  for 
the  purpose  of  demonstrating  the  method 
and  results  of  crime  must  not  give  way  to  tbe 
possibility  of  prejudice.  That  evidence  of 
this  class  has  frequently  been  held  admissible 
Is  clearly  demonstrated  by  tbe  examination  of 
the  cases  set  out  In  the  case  note  to  Self  v. 
State,  a  Mississippi  case  reported  in  90  Miss. 
68,  43  South.  945, 12  L.  R.  A.  (N.  S.)  238.  The 
case  to  which  the  note  is  attached  is  said  to 
be  the  only  case,  with  one  exception.  In 
which  It  has  bean  held  that  tbe  circumstanc- 
es were  such  as  to  render  such  evidence  In- 
Kdmisslblfr     Mr.  Wi^rton,  In  hl«  work  on 


Criminal  Evidence,  at  section  518c,  states  the 
rule  as  follows: 

"The  authorities  are  abundant  that  tiacks  may 
be  shows  about  the  scene  of  the  crime,  for  com- 
parison, identity,  and  other  purposes  relevant 
to  the  issue;  so  parts  of  the  deceased,  such  as 
the  skull,  or  jawbone,  that  may  illustrate  the  na- 
ture of  the  wound,  and  identify  tbe  assailant  or 
the  inatmment,  where  that  is  essential." 

We  therefore  conclude  that  there  was  no 
error  in  admitting  a  portion  of  the  skull  of 
the  deceased,  where  properly  identified,  for 
the  purpose  of  illustratihg  the  nature  of  the 
wound. 

[4]  The  appellant  further  assigns  error  in 
the  action  of  the  trial  court  in  sustaining 
the  objection  of  the  district  attorney  to  tbe 
question  propounded  to  the  witness.  Dr. 
Goodsell,  by  counsel  for  the  defendant,  on 
cross-examination,  to  the  effect  of  whether 
or  not  the  wound,  as  described  by  the  wit- 
ness In  his  direct  examination,  could  have 
been  Inflicted,  while  the  deceased  was  lying 
on  the  ground  with  his  face  up,  or  almost 
directly  up,  from  an  overhanded  blow  with 
a  breast  yoke,  held  and  swung  by  the  defend- 
ant while  standing  about  four  feet  to  the 
west  of  the  head  of  tbe  deceased,  while  be 
was  lying  on  the  ground  with  his  head  In  a 
southeasterly  direction.  Tbe  objection  to 
this  question  was  that  it  was  not  proper 
cross-examination.  The  defense  contended 
that  tbe  witness  had  described  the  character 
and  nature  of  the  wound,  and  therefore  It 
was  prefer  to  Interrogate  him  as  to  the  man- 
ner in  which  It  might  hare  been  inflicted. 
It  was  suggested  to  counsel  for  the  defense 
that  they  had  the  privilege  of  making  the 
witness  their  own.  If  they  desired  to  inter- 
rogate him  upon  the  subject  covered  by  the 
question.  Examination  of  the  evidence  of 
this  witness  as  a  whole  does  not  show  any 
ground  upon  which  the  question  can  be  Justi- 
fied as  proper  cross-examination.  Tbe  state 
did  not  go  Into  the  question  as  to  how  the 
woimd  had  been  inflicted  in  examining  this 
witness,  further  than  to  sihow  that  it  had  been 
inflicted  by  a  blow  with  a  blunt  Instrument. 
Tbe  defense  did  not  elect  to  put  this  witness 
on  at  this  time,  or  any  subsequent  time,  as  a 
witness  for  the  defense,  and  evidently  attach- 
ed little  or  no  importance  to  the  opinion,  or 
lack  of  it,  of  the  witness  in  respect  to  tbe 
matter  upon  which  they  attempted  to  inter- 
rogate him.  We  fully  appreciate  the  fact 
that  great  latitude  should  be  allowed  in 
cross-examination  of  the  witnesses  In  capi- 
tal cases,  and  that  the  court  should  seldom 
Interpose,  except  where  there  is  clear  abuse 
of  the  right  See  Ritzman  v.  People,  110 
111.  362.  We  are  not  unaware  of  the  fact 
that  as  tbe  cross-examination  of  the  ordi- 
nary witness  may  often  be  to  test  his  memo- 
ry, observation,  and  bias,  so  in  cross-exam- 
ing  one  who  takes  the  stand  as  a  skilled 
witness,  his  Judgment  on  germane  matters 
may  be  tested  by  assuming  premises  and 
asking  his  conclusions.  The  question  pro- 
pounded to  tbe  witness  was  not  for  the  pur- 
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pose  of  testing  his  memory,  observatloD,  or 
bias,  or  for  tlie  purpose  of  inquiry  as  a  teat 
of  his  skill  or  his  Judgment.  There  was 
nothing  In  the  direct  evidence  of  the  wit- 
ness as  to  the  position  of  the  accused  at  tne 
time  the  blow  was  struck,  or  the  nature  of 
the  weapon  used,  and  it  is  apparent  from  the 
record  that  this  witness,  who  was  not  pres- 
ent, could  not  have  known  anything  about 
these  matters.  Therefore  the  hypothetical 
question,  addressed  to  him  up<Mi  this  subject, 
was  not  germane  In  any  of  the  respects 
pointed  out,  and  was  therefore  not  improper- 
ly excluded.  The  general  rule  applicable  to 
the  right  of  cross-examination  in  criminal 
cases  is  thus  stated  by  Underbill  on  Crimi- 
nal Evidence,  §  220: 

"The  scope  and  right  of  the  cross-examination 
are  generally  limited  to  subjects  upon  which  the 
witness  has  been  iaterrogated  on  direct  examina- 
tion." 

See,  also.  State  v.  Carter,  21  N.  M.  166, 
153  Pac.  271. 

This  author,  In  the  same  section,  further 
says: 

"While  counsel  may  cross-examine  on  relevant 
facts. gone  into  on  direct  examination,  he  may 
not  open  bis  own  case  and  present  evidence  to 
support  it  by  cross-examining  the  adverse  wit- 
nesses. If  he  wants  their  evidence,  he  must  call 
upon  them." 

This  rule,  as  we  shall  see,  la  qualified  by 
the  principle  which  permits  seemingly  Irrel- 
evant questions  on  cross-examination  for  the 
purpose  of  testing  credibility  and  bias. 
Clearly  the  cross-examination  here  under 
consideration  was  not  predicated  upon  the 
desire  to  ^ow  either  bias  or  credibility,  but 
to  bring  out  new  matter,  not  touched  upon 
in  direct  examination,  and  to  accomplish 
this  counsel  for  the  defendant  should  have 
made  the  witness  his  own,  and  brought  out 
the  evidence,  had  be  deemed  it  important 

[S]  The  next  charge  is  tliat  error  arose  In 
permitting  the  state  to  recall  the  defendant 
as  a  witness.  It  appears  that,  immediate- 
ly after  the  witness  was  excused,  the  court 
said:  "The  defense  rests,  I  nnderstand." 
Counsel  for  defendant  replied:  "Tes,  Sir." 
Mr.  PuUen,  who  was  assisting  the  district 
attorney,  immediately  stated:  "We  would 
like  to  recall  the  defendant  for  the  purpose 
of  propounding  an  Impeaching  question." 
Counsel  for  the  defendant  then  stated:  "The 
defense  has  rested  and  announced  it."  To 
which  Mr.  FuUen  replied:  "The  state  had- 
n't been  advised  they  had  rested,  if  the 
court  please."  ITie  court  ruled  that  the  de- 
fendant might  take  the  stand.  We  cannot 
agree  that  this  was  error,  because  it  is  gen- 
erally held  that  the  trial  judge  may  at  his 
discretion  permit  a  witness  to  be  recalled  in 
order  to  be  re-examined  by  the  party  recall- 
ing him.  1  Wharton's  Criminal  Evidence, 
{  494.  Also  in  34  Encyc.  of  Evid.  630,  this 
precise  point  is  discussed  In  the  following 
words: 

"It  is  within  the  discretion  of  the  court  to  al- 
low a  witness  to  be  recalled  for  further  cross- 
examination,  for  the  purpose  of  laying  a  founda- 


tion for  his  impeachment"— citing  a  number  of 

authorities. 

The  same  authority  also  points  out  tliat, 
when  the  accused  takes  the  stand  in  his  own 
behalf,  he  becomes  a  witness  like  all  other 
witnesses,  subject  to  all  the  rules  of  evi- 
dence. 14  Encyc.  of  Evid.  631.  Finding  no 
abuse  of  discretion,  this  assignment  of  er- 
ror is  overruled. 

.[S]  It  is  next  argued  that,  the  defense 
having  rested  its  case,  the  state,  in  recalling 
the  defendant  over  bis  objection,  made  the 
defendant  its  own  witness  on  the  matters 
Inquired  into,  and,  having  done  so,  may  not. 
be  permitted  to  Impeach  its  own  witness. 
The  case  of  Perkins  v.  State,  78  Wis.  551, 
47  N.  W.  827,  is  almost  precisely  in  point  on 
this  question.  In  that  case  the  witness  bad 
been  cross-examined  by  the  defense  and  ex- 
cused from  the  witness  stand.  The  court 
declined  to  permit  the  witness  to  be  recalled 
and  re-examined,  for  the  purpose  of  laying 
a  predicate  for  bis  Impekchment,  unless  the 
defense  would  make  the  witness  its  own, 
and,  when  re-examined,  the  court  ruled  that 
the  witness  could  not  be  impeached.  This 
was  held  to  be  error;  the  Supreme  Court 
holding: 

"A  witness  of  the  opposite  party  may  be  re- 
called for  further  cross-examination  touching 
statements  made  by  him  out  of  court,  to  lay  the 
foundation  for  his  contradiction  by  way  of  im- 
peachment; and  the  party  so  recalling  blm 
should  not  be  obliged  to  make  the  witness  his 
own,  and  thus  be  deprived  of  the  right  to  im- 
peach him." 

The  record  before  us  discloses  that  the 
following  question  was  propounded  to  the 
defendant,  after  fixing  the  time  and  place: 

"I  will  ask  yon  to  state  if  it  is  not  a  fact  that 
on  the  26tb  of  August,  1915,  the  day  of  your 
arrest,  a  few  hours  after  you  were  placed  in  the 
jail,  yon  stated  to  Will  Johnson,  who  asked  you 
in  Spanish  in  the  presence  of  Harry  Tfaorne  and 
C.  R.  Young,  sheriff,  why  you  tried  to  get  in 
bed  with  Mrs.  Havens,  to  which  yon  replied 
that  you  didn't  know — ^that  you  was  a  little 
drunk.  Did  you  make  that  statement  at  the 
time  and  place  to  the  persons  named,  or  in  sub- 
stance that  statement?" 

To  which  defendant  replied: 

"I  don't  know." 

He  was  then  asked: 

"Now  I  will  ask  you  to  state  Whether  it  is 
a  fact  that  at  the  same  time  and  place,  and  in 
the  presence  of  the  same  people  and  Mr.  Will 
Johnson,  acting  as  interpreter,  if  he  didn't  ask 
you  why  you  struck  and  killed  old  man  Cart- 
wright,  to  which  you  replied,  'I  don't  know:  I 
think  I  was  a  little  drunk.'  Did  you  make  that 
statement  at  the  time  and  place  indicated,  and 
in  the  presence  of  the  persons  named,  or  in  sub- 
stance did  you  make  that  statement?" 

To  which  the  defendant  replied: 
•'I  don't  know." 

With  respect  to  the  foregoing  questions 
and  answers  of  the  defendant,  it  is  contend- 
ed that  impeaching  testimony  was  improper- 
ly admitted,  because  it  does  not  appear  thiit 
the  witness  denied  directly  or  qualifledly 
that  he  made  the  statement.  Wharton's 
Crim.  Evid.  §  483,  p.  997,  and  authorities 
there  referred  to,  are  dted  In  support  of 
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UilB  contention.  Appelant,  howerer,  over- 
looks the  fact  that  we  hare  a  statute  npon 
the  subject,  which  is  section  2178,  Code  1916, 
reeding  as  follows: 

"If  a  witness,  upon  cross-examination  as  to  a 
former  statement  made  by  him  relative  to  the 
subject-matter  of  the  cause,  and  inconsistent 
with  bis  present  testimony,  does  not  distinctly 
admit  that  ho  did  make  such  statement,  proof 
may  be  ^ven  that  he  did  in  fact  make  it,  but 
Iiefore  such  proof  can  be  given  the  circumstanc- 
es of  the  supposed  statement,  sufficient  to  desig- 
nate the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether 
or  not  he  did  make  such  statement." 

It  thus  dearly  appears  that  If  the  wit- 
ness, npon  cross-examination  as  to  a  for- 
mer statement  made  by  him  relative  to  the 
subject-matter  of  the  cause  and  Inconsistent 
with  his  present  testimony,  does  not  distinct- 
ly admit  that  he  did  make  such  statement, 
proof  may  b^  given  that  he  did  in  fact  make 
ib;  a  proper  predicate  for  the  admission  of 
such  testimony  having  been  laid.  See  State 
T.  Perkins,  21  N.  M.  135,  153  Pac.  258. 
This  seems  to  be  a  general  rule,  evep  in  the 
absence  of  statute.  5  Jones,  Com.  on  Evid. 
(  815,  p.  204.  And  we  think  the  matter  was 
material. 

The  next  two  assignments  of  error  may 
be  tceatcd  together.  It  is  first  asserted  that 
the  rebuttal  evidence  of  the  witness  Bertie 
Cartwright,  relative  to  where  a  knife  of  the 
deceased  was  found  after  the  horaidde,  was 
improperly  admitted.  Her  testimony  was 
that  the  knife  was  found  in  her  father's 
shoe,  with  some  other  articles  belonging  to 
him,  and  that  this  knife  was  the  only  one 
which  the  deceased  had,  and  had  been  giv- 
en to  him  less  than  a  week  before  this  homi- 
dde  by  a  brother  of  the  witness.  The  sec- 
ond assignment,  having  tq  do  with  the  ad- 
mission of  testimony  in  rebuttal  by  the  wit- 
ness Bozart,  to  the  effect  that  he  had  found 
the  shoes  of  the  deceased  near  the  bed  oc- 
cupied by  him  on  the  ground  where  the 
homldde  took  place,  and  In  one  of  them 
he  found  a  pocketknlfe,  together  with  some 
other  articles,  being  some  tobacco  and 
the  pipe  of  the  deceased.  It  is  contend- 
ed that  the  evidence  of  each  of  these 
witnesses  is  not  proper  rebuttal,  and  a  mo- 
tion was  interposed  to  strike  the  testimony 
on  this  ground,  and  for  the  further  reason 
that  It  was  not  shown  who  put  the  knife  in 
the  shoe,  or  when  it  was  put  there,  and 
whether  It  was  In  the  same  condition  as 
when  It  was  placed  there. 

This  evidence,  however.  In  each  case  was 
properly  admitted,  because  proper  rebuttal 
to  the  testimony  of  the  defendant  with  re- 
spect to  the  alleged  attack  made  upon  him 
by  the  deceased  with  a  pocketknlfe.  The 
defendant  had  testified  as  to  the  character 
of  the  knife  with  which  the  deceased  com- 
mitted the  alleged  assault,  and  that  he  bad 
seen  the  knife  in  the  possession  of  the  de- 
ceased on  a  former  occasion  some  two  or 
three  months  previously;  and  the  evidence 
of  the  witness  to  the  effect  that  this  was  the 


only  knife  possessed  by  the  deceased,  and 
that  It  had  been  given  to  him  but  a  week  lie- 
fore,  together  with  the  drcumstances  as  to 
Its  having  been  found  in  one  of  the  shoes 
of  the  deceased,  with  other  articles  evident- 
ly placed  in  the  shoe  by  the  deceased  before 
he  retired  on  the  .night  of  the  homldde, 
were  material  drcumstances  tending  to  dis- 
prove and  contradict  the  testimony  of  the 
defendant  as  to  the  attack  made  upon  him 
by  the  deceased  with  the  pocketknlfe,  which 
he  attempted  to  describe — the  evidence  of 
these  witnesses  going  to  the  extent  of  con- 
tradicting the  statement  of  the  defendant  as 
to  the  character  of  the  knife  described  by 
him.  We  therefore  condude  that  the  evi- 
dence of  each  witaess  was  proper  rebuttal, 
and  that  there  Is  no  merit  In  these  assign- 
ments of  error. 

[7]  This  brings  us  to  the  most  serious  mat- 
ter Involved  in  this  appeal,  whidi  Is  based 
upon  alleged  error  in  giving  Instruction  No. 
23.  This  instruction,  as  given  by  the  trial 
court,  was  as  fdllows: 

"Ton  are  instructed  that  evidence  has  been 
introduced  before  you  concerning  the  escape  of 
defendant  from  the  custody  of  the  sheriff  of 
Chaves  county,  N.  M..  and  his  flight  from 
said  sheriff  since  the  trial  of  this  case  began, 
and  I  charge  yon  that  if  you  find  from  the  evi- 
dence that  the  defendant  Juan  Rodriguez,  did 
escape  and  flee  from  the  sheriff  of  said  Chaves 
county  while  in  his  custody,  and  since  the  com- 
nrencement  of  the  trial  of  this  case,  you  maj 
consider  this  circumstance,  in  connection  with 
all  other  facts  and  circumstances  proved  in  the 
trial  of  the  case,  in  determining  the  guilt  or 
innocence  of  the  defendant  under  the  indictment 
in  this  case." 

The  objection'  to  the  foregoing  instruction 
is  as  follows: 

"Defendant  excepts  to  instruction  No.  23  for 
the  reason  that  said  instruction  is  erroneous,  for 
the  reason  that  it  tells  the  jury  that  they  may 
consider  the  evidence  relative  to  the  escape  of 
the  defendant  from  the  custody  of  the  sheriflC 
in  determining  the  guilt  or  innocence  of  the  de- 
fendant, as  charged  by  the  indictment,  for  the 
reason  that  at  this  time  the  homicide  had  been 
admitted,  and  the  identity  of  the  defendant  is 
unquestioned  as  being  the  person  who  struck  the 
blow  that  resulted  fatally,  and  such  instruction 
is  clearly  in  conflict  with  the  holding  of  the 
United  States  Circuit  Court  of  Appeals,  Eighth 
Circuit,  in  Be  Malcom  Trapp  v.  Territory  of 
New  Mexico,  225  Fed.  968,  141  C.  C.  A.  23. 
wherein  the  court  held  that  evidence  of  flight 
has  no  tendency  to  prove  whether  the  homicide 
is  justifiable,  where  the  homicide  has  been  prov- 
en or  admitted,  and  where  there  is  no  question 
as  to  the  identity  of  the  defendant  being  the 
party  that  committed  the  homicide,  which  in- 
struction is  contrary  to  the  settled  law  on  that 
point  and  prejudicial  to  the  defendant." 

While  the  Trapp  Case  apparently  supports 
the  contention  of  the  appellant  that  where 
the  killing  Is  admitted  and  established,  and 
the  only  question  Is  whether  It  was  Justi- 
fied, evidence  of  the  flight  of  the  defendant 
Is  irrelevant,  we  cannot  agree  that  this  hold- 
ing is  In  line  with  the  great  weight  of  au- 
thority. Furthermore,  It  Is  apparent,  from 
a  careful  reading  of  the  opinion  In  the  Trapp 
Case,  that  the  Circuit  Court  of  Appeals 
attached  considerable  Importance  to  the  fact 
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that  the  instnictloii  was  erroneous  upon  an- 
otiier  ground.  It  was  pointed  out  that  flight 
to  avoid  arrest  and  trial  on  the  charge  of 
crime  Is  evidence  of  the  Identity  of  the 
person  charged  with  being  the  perpetrator, 
when  that  question  Is  in  doubt,  bat  that 
there  was  no  evidence  of  such  flight  In  the 
Trapp  Case;  the  evidence  being  that  the 
flight  was  prompted  by  a  fear  of  mob  vio- 
lence, and  that  Trapp  went  directly  to  his 
attorney,  telling  him  what  had  happened, 
and  that  he  desired  to  give  himself  up,  that 
the  attorney  immediately  telephoned  to  the 
Jailer  or  sheriff  to  come  to  his  ofllce,  where 
Trapp  at  ouce  surrendered  himself  and  was 
placed  in  jail.  In  the  opinion  of  the  Orcult 
Court  of  Appeals,  this  state  of  facts  was 
evidently  considered  as  negativing  the  ele- 
ment of  flight  in  its  ordinary  meaning,  and 
on  this  ground  the  case  referred  to  may  pos- 
Blbly  be  distinguished.  The  Circuit  Court 
of  Appeals  cited  no  authority  in  support  of 
its  views  upon  either. phase  of  the  questicHi, 
and,  as  we  are  not  bound  by  the  holding  in 
that  case,  we  are  not  disposed  to  follow  it 

Appellant,  In  support  of  his  position,  also 
directs  our  attention  to  the  case  of  In  re 
People  V.  Ah  Choy,  1  Idaho,  317,  where  the 
court  said : 

"In  the  examination  of  this  case,  we  do  not 
find  that  the  question  of  guOt  was  in  the  least 
dependent  npon  evidence  of  flight,  or  that  such 
evidence  was  given  upon  the  trial  to  Influence 
the  jury  to  find  the  defendant  guilty  of  the 
crime  with  which  he  stands  charged.  Such 
proof  in  a  case  like  this,  when  the  fact  that  the 
defendant  stniclt  the  fatal  blow  is  clear,  indis- 
putable, and  undisputed,  is  useless.  £}vidence 
of  flight  by  the  defendant,  who  admits  that  he 
took  the  life  of  the  deceased,  cannot  be  resorted 
to  for  the  purpose  of  fixing  the  crime,  or  the 
grade  of  the  crime.  Such  evidence  may  very 
properly  be  resorted  to  for  the  purpose  of  deter- 
mining who  did  the  act;  but  wnen  the  evidence 
of  stnklng  the  blow  is  positive,  admitted  by  the 
defendant  and  his  counsel,  evidence  that  he  im- 
mediately ran  from  the  place  where  he  had  taken 
the  life  of  the  deceased  certainly  could  have  no 
effect  in  the  minds  of  the  jury  in  determining 
the  grade  of  the  offense.  Such  evidence  is  only 
useful  to  unfold  secrecy  and  point  to  the  one 
who  did  the  act." 

Appellant  also  dtes  ns  to  8  R.  G.  L.  192, 
where,  after  stating  the  general  rule  that 
flight  may  be  shown  as  a  circumstance  tend- 
ing to  indicate  guilt,  and  may  be  considered 
by  the  Jury  with  other  circumstances  tend- 
ing to  connect  the  defendant  with  the  com- 
mission of  the  crime,  to  authorize  the  infer- 
ence of  the  guilt  of  defendant,  the  corpus 
delicti  being  proven,  it  is  said: 

"This  rule  has  been  limited,  however,  to  cases 
where  the  guilt  of  the  defendant  is  sought  to  be 
established   by   circumstantial   testimony." 

The  only  authority  cited  in  support  of  this 
statement  is  the  case  of  Williams  v.  State, 
43  Tex.  182,  23  Am.  Bep.  590.  The  court 
in  this  Texas  case  supports  its  conclnsion  by 
reference  to  Roscoe  on  Crim.  Bvid.  17,  and 
as  supporting  the  opposing  views  cites  Porter 
V.  State,  2  Ind.  (2  Cart.)  435:  Whaley  v. 
States  11  Oa.  123;    Dean  v.  Com^  4  Orat. 


(Va.)  641;  Fanning  v.  State,  14  Mo.  386— 
questioning  whether  these  authorities  can 
be  supported  on  principla  The  general  rule 
in  this  connection  la  thus  stated  in  2  Jones, 
Com.  on  Evid.,  289: 

"Any  indications  which  show  or  tend  to  show 
a  consciousness  of  guilt  by  a  person  suspected 
or  charged  with  crime  or  wrongdoing,  who  may 
after  such  indications  be  suspected  or  charged, 
are  admissible  evidence  against  him.  Thus 
flight,  living  under  an  assumed  name,  attempt  to 
escape,  resistance  to  arrest,  concealment,  fail- 
ure to  appear  for  trial  when  under  bonds,  are 
all  facts  which  may  tend  to  show  consciousness 
of  guilt,  and  are  in  common  practice  received 
in  evidence  as  relevant." 

This  statement  of  the  general  principle 
is  supported  by  the  citation  of  a  large  number 
of  authorities,  to  which  we  only  desire  to 
briefly  refer.  One  of  the  authorities  cited 
is  that  of  Allen  v.  United  States,  164  U.  S. 
492,  17  Sup.  Ct.  164,  41  L.  Ed.  528.  This 
case  was  submitted  to  the  Supreme  Court 
of  the  United  States  on  two  former  occa- 
sions, and  by  reference  to  the  earliest  report 
of  the  case  in  150  U.  S.  552,  14  Sup.  Ct 
196,  37  L.  Bd.  1179,  it  is  found  that  the  hom* 
icide  was  sought  to  be  Justified  by  the  defend- 
ant and  grew  out  of  an  affray  in  the  pres- 
ence of  witnesses,  so  that  there  could  be  no 
question,  and  was  no  question,  as  to  the-  per- 
petrator of  the  offense.  While  it  does  not 
appear  that  any  objectl(»i  was  made  to  the 
consideration  of  the  element  of  flight  in  the 
case,  where  Jnstlflcation  on  the  plea  of  self- 
defense  was  Interposed,  nevertheless  the  court 
recognized  the  rule  Qiat  the  flight  of  the  ac- 
cused Is  competent  evidence  against  him,  as 
having  a  tendency  to  establish  guilt,  and 
held  that  an  instruction  to  that  effect  was  not 
error.  The  case  was  before  the  Supreme 
Court  of  the  United  States  several  times,  and 
the  contention  now  made  by  appellant  In  the 
present  case  was  not  at  any  time  interposed. 

A  case  closely  analogous  to  the  present  one 
is  also  cited  in  support  of  the  general  rule 
above  referred  to,  that  of  People  v.  Flannelly, 
128  Cal.  83,  60  Pac.  670.  The  defendant  in 
the  case  referred  to  was  convicted  of  mnr^ 
der  In  the  first  degree,  and  rested  his  case 
upon  the  claim  that  the  act  was  done  in  self- 
defense.  The  Supreme  Court  of  California 
said  in  its  opinion: 

"The  acts  of  defendant  indicating  flight  after 
the  killing,  and  also  showing  resistance  to  ar- 
rest by  the  peace  officer,  are  clearly  admissible. 
Such  character  of  evidence  has  always  been 
held  admissible.  Blight  is  a  circumstance  tend- 
ing in  some  degree  to  show  guilt,  and  so  like- 
wise is  resistance  to  arrest  The  law  declares 
as  a  rule  of  evidence  that  it  is  more  probable 
a  guilty  man  will  flee  from  the  scene  of  crime 
than  an  innocent  one,  and  that  an  innocent  man 
is  less  liable  to  resist  arrest  than  a  guilty  one. 
"The  conduct  of  a  person  charged  with  crime 
immediately  after  the  commission  is  always  the 
proper  subject  of  inquiry.  If  he  attempts  to 
run  away,  or  hide,  and  evade  the  x>eace  officer,  it 
is  a  circumstance  proper  to  go  to  the  jury.' 
Rice,  Ev.  p.  503.  And  this  rale  is  equally 
sound,  even  though  the  resistance  to  arrest  is 
of  such  a  kind  as  to  amount  to  the  commission 
of  another  crime.  This  character  of  evidence 
is  introduced   and   admissible,   as  declared   by 
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•ome  of  the  law  writers,  for  the  purpoM  vi 
•bowing  a  guilty  mind.  Here  it  is  clearl; 
competent  and  admissible,  as  showing  conduct 
fatconsiatent  with  the  claims  of  defendant  that 
he  killed  his  father  in  self-defense." 

The  Supreme  Court  of  Missouri,  tn  the  case 
of  State  V.  Garrison,  147  Mo.  648,  49  S.  W. 
608,  held  that: 

"No  error  wag  committed  in  refusing  to  strike 
out  the  testimony  of  the  witness  Dillingham  to 
the  effect  that  the  defendant  escaped  from  the 
jail  of  Platte  county  in  September,  1897,  al- 
though defendant  may  have  never  denied  the 
kiUing  as  claimed  by  him.  The  state  was  not 
restricted  to  any  one  mode  or  line  of  evidence 
in  proving  its  case,  and  in  so  doing  had  the 
right  to  resort  to  any  legal  evidence  at  its  com- 
mand; and  as  flight  by  a  person  guilty  of 
crime  in  order  to  avoid  arrest  always  raises  a 
presumption  of  guilt,  such  evidence  was  proper- 
ly admitted  for  that  purpose,  notwithstanding 
hie  guilt  might  have  been_  8ufia_cientl/_  proved  by 
"'"        "      '"     """"''.  883 


[22  S.  W.  4621;  State  v.  Brooks,  92  Mo.  642 
rS  S.  W.  257.  3301:  State  v.  King,  78  Mo.  656: 
State  V.  Walker.  98  Mo.  95  [»  S.  W.  646,  11 
8.  W.  1133]." 

In  2  Chamberlayne's  Hod.  Law  ot  Brld. 
1773,  it  is  said: 

"Under  the  more  rational  system  of  later 
times,  the  ftict  of  flight  is  merely  a  circumstance 
tending  to  estabUsb  consciousness  of  guilt." 

See,  also,  Territory  v.  Imcero,  16  N.  M. 
652,  120  Pac.  304,  39  U  B.  A.  (N.  S.)  58 ;  Un- 
derbill on  Crim.  Evld.  S  118;  Blashfleld's  In- 
structions to  Juries,  I  277 ;  6  Encyc.  of  Bvid. 
701-702 ;  2  Wharton's  Crim.  Bvid.  g  750. 

The  best  statement  of  the  principle  govern- 
ing the  admission  of  evidence  of  flight  which 
we  have  found,  and  which  we  adopt  as  cor- 
rect statement  of  the  law,  is  to  be  found  In 
12  Cyc.  395,  viz,: 

"The  flight  or  concealment  of  the  accused 
raises  no  presumption  of  law  that  he  is  goilty, 
but  it  is  a  fact  wnidi  may  t>e  considered  by  the 
jury,  and  from  which  they  may  draw  an  in- 
ference, in  connection  with  other  circumstances, 
and  in  the  absence  of  an  explanation  of  the  rea- 
sons or  motives  which  prompted  it,  that  he  is 
guU^,  and  evidence  of  flight  or  concealment  is 
admissible,  whether  the  other  evidence  of  guilt 
be  direct  or  circumstantial.'' 

It  is  to  be  observed,  upon  examination  of 
the  authorities  supporting  this  statement  of 
the  law,  that  the  case  of  Williams  v.  State, 
43  Tex.  182,  23  Am.  Rep.  590,  reUed  upon  by 
appellant  In  this  connection,  was  departed 
from  in  the  case  of  Blalce  t.  State,  3  Tex. 
App.  681. 

[1-11]  The  next  assignment  ot  error  is  that 
the  court  erred  in  giving  instruction  No.  4. 
This  instruction  was  as  follows: 

"The  statutes  of  the  state  of  Mew  Mexico  de- 
fine murder  in  the  first  and  second  degrees  as 
foUowB." 

That  in  the  precise  language  of  the  stati- 
nte  the  court  defined  murder  In  the  first  and 
second  degrees.  It  is  contended  by  appel- 
lant that  the  jury  was  misled  by  the  instruc- 
tion, as  there  was  no  necessity  of  including 
in  the  instruction  elements  of  the  crime  of 
murder  which  were  not  included  In  the  in- 
dictment. The  only  grounds  upon  which  this 
assignment  is  presented  are  the  alleged  tend- 
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ency  of  the  Instruction  to  mislead  or  confuae 
the  jury  and  that  the  instruction  should  al> 
ways  be  confined  to  the  Issue  presented  by 
the  pleading  and  the  evidences.  Appelant 
cites  38  Cyc.  1802,  1612,  In  support  of  this 
contention;  both  principles  of  law,  however, 
being  well,  established.  Neither  contention 
of  appellant,  however,  readies  the  real  ques- 
tion involved,  which  is,  when  the  c^ense  is 
statutory,  whether  the  crime  charged  may  be 
defined  in  the  exact  words  of  the  statute.  It 
has  been  held  in  several  Texas  cases  that  in 
reading  the  statute  it  is  error  for  the  court  to 
read  that  portion  thereof  which  does  not  de- 
fine the  crime  charged,  but  defines  another 
distinct  crime,  unless  he  expressly  limits  the 
application  of  the  statute  to  the  charge  in 
the  indictment  See  Jones  t.  State,  22  Tex. 
App.  680,  3  S.  W.  478;  Simons  t.  State  (Tex. 
Cr.  App.)  34  S.  W.  019;  Hargrave  v.  State 
(Tex.  Cr.  App.)  30  S.  W.  444.  Examination 
of  these  cases  discloses  that  there  is  a  ques- 
tion as  to  their  applicability  to  the  facts  of 
the  case  at  bar,  by  reason  of  the  fact  that 
only  one  crime  is  here  involved,  that  of  mur- 
der, although  the  statute  covers  different  cir- 
cumstances under  which  the  crime  may  arise. 
Immediately  after  the  crime  was  defined  in 
instruction  No.  4,  the  court  proceeded  to 
point  out  In  Instruction  No.  6  what  must  be 
proven  to  the  satisfaction  of  the  jury,  and  be- 
yond a  reasonable  doubt,  to  constitute  the 
crime  of  murder.  Iq,  instruction  No.  6  tlie 
court  continued  in  the  following  language: 

"If  you  believe  that  each  and  all  of  the  ma- 
terial allegations  in  the  indictment  of  this  case, 
as  above  outlined  to  yon,  have  been  established 
by  the  evidence  to  your  satisfaction  and  be- 
yond a  reasonable  doubt,  Uien  it  will  be  your 
duty  to  find  the  defendant  guilty  of  murder  in 
the  first  degree  as  charged  in  the  indictment." 

It  1b  therefore  clearly  apparent  that  the 
<onrt  limited  its  instruction  upon  the  subject 
of  murder  to  the  allegati<ns  of  the  indict- 
ment, and  even  under  the  Texas  rule,  if  it 
were  to  be  aK>Ued  in  this  case,  there  would 
be  no  error  by  reason  of  the  fact  that  th« 
instructions  must  be  read  as  a  whole.  In  the 
case  of  State  v.  Ellison,  19  N.  M.  428,  144 
Pac.  10,  this  court  held  in  effect  that  instruc- 
tions to  the  jury  are  to  be  considered  as  a 
whole,  and  where,  so  considered,  they  fully 
protect  the  defendant,  he  cannot  complain. 
We  therefore  find  no  error  in  the  giving  of 
Instruction  No.  4. 

The  next  alleged  error  presented  for  our 
consideration  by  the  brief  of  appellant  has  to 
do  with  the  court's  instruction  No.  11,  or  so 
much  thereof  as  undertakes  to  define  pre- 
meditated malice  aforethought  In  this  con- 
nection the  court  said: 

"Premeditated  malice  aforethought  is  where 
the  intention  to  unlawfully  take  human  life  is 
deliberately  formed  in  the  mind,  and  that  inten- 
tion thought  of  before  the  fatal  dee<l  it<  done. 
There  need  be  no  appreciable  space  of  time  be- 
tween the  formation  of  the  intention  and  the 
killing  itself.  It  is  only  necessary  that  the  act 
of  killing  be  preceded  by  a  concurrence  of  the 
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will,  deliberation,  and  premeditation  on  the  part 
of  tie  Blayer." 

The  objection  offered  to  this  Instruction  by 
the  defendant  at  the  trial  was  that  the  defini- 
tion was  erroneous,  In  that  It  declared  that 
there  need  be  no  appreciable  space  of  time 
between  the  formation  of  the  Intent  and  the 
act  Appellant  cites  in  support  of  this  argu- 
ment 1  Wharton's  Criminal  Law  (11th  Ei.) 
§  151,  whldi  Is  as  follows: 

"It  is  constantly  laid  down  that  the  intent  at 
the  time  of  action  is  enough.  It  is  not  meant 
to  assert  by  this  that  a  person  who,  under  a 
sudden  impulse,  kills  another,  is  guilty  of  mur- 
der. To  say  this  would  be  unwarranted,  for 
the  reason  that  we  hare  no  means  of  saying 
that  a  particular  impulse  is  sudden.  What  we 
have  a  right,  however,  to  say,  and  what  the  law 
means  bj  this  maxim  to  say,  is  this:  That  when 
a  homicide  is  committed  with  weapons  indicat- 
ing design,  then  it  is  not  necessary  to  prove 
that  such  design  existed  at  any  definite  period 
before  the  fatal  blow.  From  the  very  fact  of 
a  blow  being  struck  we  have  a  right  to  infer 
(as  a  presumption  of  fact,  but  not  of  law)  that 
the  blow  was  intended  prior  to  the  striking,  al- 
though it  may  be  at  a  period  of  time  inappre- 
ciably distant." 

We  dte  this  section  In  fall  because  It  does 
not  sustain  the  position  of  appellant,  but  does 
disclose  that  intent  at  the  time  of  the  act  Is 
considered  sufficient,  and  that  this  Intent 
may  be  presumed  to  exist  from  the  very  fact 
that  the  blow  was  struck  with  an  Intent  ex- 
istent prior  to  the  act  of  striking,  although 
for  a  period  of  time  Inappreciably  distant 
In  State  v.  McPherson,  114  Iowa,  492,  87  N. 
W.  421,  the  court  said: 

"It  is  well  settled  that  if  the  intent  to  tako 
life  is  executed  after  deliberation  and  premedi- 
tation, though  but  for  a  moment  or  an  instant 
the  crime  may  be  murder  in  the  first  degree." 

See,  also,  Fahnestock  t.  State,  23  Ind.  231 ; 
Howard  y.  State  (Tex.  Cr.  App.)  58  S.  W.  77 ; 
Robinson  v.  State,  71  Neb.  142,  98  N.  W.  694. 

We  agree  with  the  rule  of  the  Supreme 
Court  of  Iowa  In  the  McPherson  C!ase,  and 
adopt  It  as  a  correct  statement  of  .the  law 
applicable  to  this  assignment  of  error. 

It  is  argued  that  the  court  erred  In  refus- 
ing to  give  defendant's  Instruction  No.  7  on 
the  law  relative  to  Justifiable  homicide.  It 
is  contended  that  the  tendered  instnictlcm 
No.  7  should  have  been  given.  In  lieu  of  In- 
struction No.  18  given  by  the  court,  for  the 
reason  that  the  latter  Instruction  Ignored  the 
provision  of  the  law  relative  to  justifiable 
homicide,  to  the  effect  that  If  there  was  rea- 
sonable ground  to  apprehend  a  design  to  take 
life  or  Inflict  bodily  harm,  anid  there  being 
ImmlnoDit  danger  of  such  design  b^ng  ac- 
complished, the  killing  Is  justifiable  under 
the  provisions  of  the  statute  defining  justifi- 
able homicide,  and  that  the  court  wholly  fail- 
ed to  deifine  the  law  in  said  Instruction  No. 
18.  Appellant  however.  In  this  contenticm 
overlooks  the  court's  Instruction  Noi  19, 
wherein  the  court  said  that  a  person  who  Is 
attacked  Is  entitled  to  judge  of  the  danger  to 
himself  from  the  conditions  an'd  circumstanc- 
es as  then  surrounding  him,  and  If  as  a  rea- 
sonable man  he  believes  that  he  is  tbea  and 


there  la  danger  of  death  or  bodily  harm,  he 

is  entitled  to  act  upon  the  conditions  and 
circumstances  as  they  appear  to  him,  the 
court  further  says : 

"It  is  not  necessary  that  there  be  real  or  ac- 
tual danger,  but  there  must  be  such  conditions 
nnd  circumstances  surrounding  the  defendant 
as  would  cause  a  reasonable  man  to  believe  in 
good  faith  that  actual  or  apparent  danger  to 
life  or  body  existed  at  the  time." 

The  court  also  said  In  Instruction  No.  18: 

"If  you  believe  that  the  defendant,  Juan 
Rodriguez,  was  assaulted  by  the  deceased,  Mon- 
roe Cartwrigbt  and  in  such  manner  as  to  cause 
the  defendant  to  believe,  and  he  did  believe,  that 
he  was  in  imminont  danger  of  losing  his  life 
or  suffering  great  bodily  barm  at  the  hands  of 
the  deceased,  Monroe  Cartwright,  unless  he 
killed  him,  and,  while  so  believing,  he  killed 
the  deceased,  the  defendant  is  entitled  to  Invoke 
the  law  of  self-defense." 

Taking  these  two  Instructions  together, 
and  we  have  pointed  out  the  Instructions 
must  be  considered  as  a  whole,  we  do  not 
believe  the  contention  of  appellant  is  well 
taken.  The  territorial  Supreme  Court  held, 
in  the  case  of  Territory  v.  Pierce,  16  N.  M. 
10,  113  Pac.  691,  that: 

"It  is  not  error  to  refuse  a  requested  Instruc- 
tion, even  if  correct  in  law,  if  the  instructions 
given  by  the  court  on  its  own  motion  fully  cover 
the  law  of  the  case." 

This  holVllng  has  been  followed  In  otber 
cases  not  necessary  to  be  cited,  and  is  a  well- 
established  principle  in  this  Jurisdiction. 

The  next  alleged  error  complained  of  is 
that  the  court  Improperly  refused  defend- 
ant's requested  instruction  No.  4,  which  was 
In  the  following  language: 
'  "It  is  incumbent  upon  the  state  to  establish 
the  guilt  of  the  defendant  of  some  offense  em- 
braced within  the  indictment,  to  the  exclusion 
of  every  reasonable  doubt  in  the  minds  of  each 
of  you,  before  you  can  return  a  verdict  of 
guilty. " 

It  is  argued  that  it  is  reversible  error  upon 
the  part  of  the  trial  court  to  refuse  to  give 
the  foregoing  Instruction.  This  contention 
finds  som«  support  in  authority.  In  Hale  v. 
State,  122  Ala.  85,  26  South.  236,  it  was  held 
to  be  reversible  error  to  refuse  an  instruc- 
tion similar  to  the  one  here  requested.  An 
examination  of  that  case,  however,  discloses 
that  the  court  apparently  refused  to  give  any 
instructions  upon  reasonable  doubt  an'd  in 
so  far  as  the  opinKm  of  the  court  Is  concern- 
ed it  does  not  appear  that  any  instruction 
upon  this  subject  was  given.  In  an  earlier 
Alabama  Case.  Lewis  y.  State,  121  Ala.  1,  25 
South.  1017,  a  requested  Instruction  that 
unless  each  and  every  one  of  the  jury  is  sat- 
isfied of  the  defendant's  guilt  to  a  moral 
certainty  and  beyond  all  reasonable  doubt 
they  cannot  convict  him,  and  If  they  did  con- 
vict him  without  each  and  every  one  of  them 
being  so  satisfied,  thai  they  violated  their 
oaths,  is  calculateid .  to  Impress  the  mind  of 
the  Juror  with  the  Idea  that  his  verdict  must 
be  reached  and  adhered  to  without  delibera- 
tion with  his  fellow  Jurors,  and  to  forbid  a 
juror  to  favor  a  verdict  of  guilty  because  an- 
other Juror  may  have  a  reasonable  doubt, 
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for  which  reasons  the  reqaested  instruction 
was  held  properly  refused.  In  a  later  Ala- 
bama decision,  MltcheU  r.  State,  129  Ala.  23, 
30  South.  348,  a  homicide  case,  the  Judgment 
of  conviction  was  reversejd  because  the  trial 
court  refused  to  give  a  similar  instruction. 
This  seems  to  be  what  is  referred  to  as  the 
"Alabama  rule."  In  Cook  v.  State,  46  Fla. 
20,  35  South.  665,  also  a  homicide  case,  the 
defendant  requested  the  following  instruc- 
tion, which  was  refused.  The  court,  quoting 
the  following  Instruction,  said : 

"  'Before  the  jury  can  conrlct  the  defendant, 
the  evidence  must  l>e  so  strong  as  to  convince 
each  juror  of  his  guilt  beyond  s  reasonable 
doubt;  and  if,  after  considering  all  the  evidence, 
a  single  juror  has  a  reasonable  doubt  as  to  the 
defendant's  guUt,  arising  out  of  any  part  of 
the  evidence,  then  the  jury  cannot  convict  him.' 
This  instruction  seems  to  have  been  tal<en  ver- 
batim from  Mitchell  v.  State,  129  Ala.  28,  30 
South.  348,  where  it  is  approved.  The  first 
proposition  of  this  instruction,  that  each  juror 
must  be  convinced  beyond  a  reasonable  doubt, 
was  considered  in  Barker  v.  State,  40  Fla.  178, 
24  South.  69.  Decisions  of  the  Supreme  Courts 
of  Iowa  and  Washington  are  cited  to  the  effect 
that  such  an  instruction  need  not  be  given.  De- 
cisions from  Kansas  and  Indiana  are  cited  to 
the  effect  that  it  is  reversible  error  not  to  charge 
that  if  any  one  of  the  jury,  after  having  con- 
sidered all  of  the  evidence  in  the  case,  and  after 
consultation  with  his  fellow  jurymen,  should  en- 
tertain a  reasonable  doubt  of  the  defendant's 
guilt,  the  jury  could  not  find  the  defendant 
guilty.  The  Alabama  rule  Is  also  referred  to. 
But  the  court  In  this  case  held  that,  inasmuch 
as  a  proper  charge  on  reasonable  doubt  had  been 
given  to  the  jury,  there  was  no  just  ground  for 
inference  that  error  was  committed,  or  any  in- 
jury done  the  accused,  by  a  refusal  to  give  the 
further  charge  requested.  In  Davis  v.  State,  63 
Ohio  St.  173,  57  N.  B.  1090,  the  trial  court 
was  requested  to  charge  the  jury  that  each 
juror  must  be  convinced  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendants,  before 
uniting  on  a  verdict  of  guilty.  The  court  re- 
fused to  give  this  charge,  but  did  charge  that 
the  jury  must  be  convinced  beyond  a  reason- 
able doubt  before  finding  the  defendants  guilty. 
The  Supreme  Court  held  that  the  proper  in- 
struction was  given,  and  the  charge  asked  for 
was  properly  refused.  It  says:  "The  request, 
as  asked,  would  seem  to  invite  an  acquittal,  or 
at  least  a  disagreement,  and  was  therefore  mis- 
leading. It  is  true  that  each  juror  must  be 
convinced  of  the  guilt  of  the  defendant,  before 
uniting  on  a  verdict  against  him,  and  this  Is 
generally  understood;  but  it  is  equally  true  that 
each  should  confer  with  bis  fellows,  and  listen 
to  what  they  have  to  urge  in  weighing  the  evi- 
dence, whether  it  be  for  or  against  an  acquittal, 
and  not  obstinate]^  stand  upon  his  own  opinion 
in  the  matter.  Tlie  request  asked  and  refused 
by  the  court  would  tend  to  such  a  result. 
*  *  *  The  verdict  should  be  the  intelligent 
consensus  of  the  whole  jury,  arrived  at  upon  the 
evidence  beyond  a  reasonable  doubt.  It  should 
be  addressed  as  an  entity,  and  not  as  separate 
individuals.  If  the  accused  is  in  doubt  as  to 
whether  the  verdict  is  that  of  each  juror,  his 
remedy  is  to  have  it  i>olled  before  it  set>arates.'  " 

[II]  We  have  quoted  at  large  from  the 
foregoing  opinion,  because  It  reviews  all  the 
decisions  which  we  are  able  to  find,  or  to 
which  our  attention  has  been  directed,  In 
support  of  the  opposing  views  as  to  the  pro- 
priety of  the  trial  court's  refusal  to  give  a 
requested  instruction  sitnilar  to  the  one  ask- 
ed in  this  case.    The  reasoning  of  the  opin- 


ion would  seem  clearly  to  negative  a  neces- 
sity for  giving  an  instruction  of  this  charac- 
ter where  the  court  has  given  a  charge  cor- 
rectly defining  "reasonable  doubt,"  and  in  the 
case  at  bar  the  court,  by  its  instruction  No. 
26,  correctly  defined  "reasonable  doubt,"  us- 
ing the  following  language: 

"You  are  instructed  that  a  reasonable  doubt 
is  such  a  doubt  as  would  cause  a  reasonable  and 
prudent  man,  in  the  graver  and  more  important 
affairs  of  life,  to  pause  and  hesitate  to  act  upon 
the  truth  of  the  matter  charged.  But  a  reason- 
able doubt  is  not  a  mere  possibility  of  inno- 
cence, nor  a  caprice,  shadow,  or  speculation  as 
to  the  innocence,  not  arising  out  of  the  evidence 
or  the  want  of  it.  You  should  carefully  weigh 
and  consider  the  evidence,  and  bring  to  bear 
upon  it  the  exercise  of  common  sense  and  judg- 
ment as  reasonable  men,  and  if,  after  consid- 
ering all  the  evidence,  you  can  say  that  you 
have  an  abiding  conviction  of  the  truth  of  the 
charge,  then  you  are  satisfied  beyond  a  reason- 
able doubt." 

Fiirthermore,  it  appears,  from  the  several 
Instructions  of  the  trial  court,  that,  after 
defining  murder  in  the  first  and  second  de- 
grees and  manslaughter,  the  jury  was  in- 
structed that,  In  order  to  find  the  defendant 
guilty  of  rither,  the  state  must  prove  to  the 
Jury's  satisfaction  and  beyond  a  reasonable 
doubt  the  pertinent  facts  Included  within  the 
deflnltlcHi  of  the  crime.  It  would  thus  seem 
to  be  (dear  that  the  trial  court  had  so  thor- 
oughly covered  the  matter  that  the  jury 
could  not  have  been  misled,  and  we  there- 
fore conclude  that,  when  the  judge  has  giv- 
en In  a  (diarge  the  correct  definition  of  rea- 
sonable doubt,  it  is  not  error  to  refuse  to  in- 
struct the  jury  that  It  is  incumbent  upon  the 
state  to  establish  the  guilt  of  the  defendant 
of  some  offense  embraced  within  the  indict- 
ment, to  the  exclusion  of  every  reasonable 
doubt  in  the  mind  of  each  of  the  Jury,  before- 
a  verdict  of  gaill7  can  be  returned,  and  that 
the  minds  of  eadi  and  all  of  the  jury  must 
concur  In  the  verdict,  and,  if  any  one  of  the 
jury  has  a  reasonable  doubt  as  to  whether 
the  defendant  was  justified  or  excused  In 
what  he  did,  the  jury  cannot  convict. 

It  is  argned  that  the  court  erred  in  refus- 
ing defendant's  requested  instruction  No.  1 
and  giving  in  lieu  thereof  his  instruction  Na 
12  on  the  subject  of  malice.  It  is  contended 
that  the  tnetructlon  as  given  ignored  tb» 
question  that  it  is  the  unlawful  use  of  the 
deadly  weaiMu  from  which  malice  may  be 
Implied,  and  not  the  use  of  the  deadly  weap- 
on, as  a  deadly  weapon  may  be  used  in  self- 
defense,  but  that  it  is  the  unlawful  use  only 
of  such  deadly  weapon  from  which  the  law 
presumes  maUce.  The  requested  instruction. 
No.  1  was  as  follows: 

"Malice  may  bo  implied  from  the  unlawful  use- 
of  a  deadly  weapon,  not  from  the  mere  circum- 
stance that  a  deadly  weapon  is  used,  because  a 
man  may  use  it  in  scU-defense,  but  it  is  the 
unlawful  use  of  tho  deadly  weapon,  whereby 
life  is  taken,  from  which  the  law  presumes 
malice." 

No  authority  Is  dted  in  support  of  appel- 
lant's position,  hut  we  find  that  the  requested 
Instruction  was  given  in  the  case  of  State  v.. 
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Foster,  66  S.  C.  469,  45  S.  B.  1,  and  In  the 
case  referred  to  the  instruction  was  held  to 
be  a  proper  one.  An  examination  of  the 
opinion  in  this  case,  however,  does  not  dis- 
close that  any  other  instruction  ui>on  the  sub- 
ject of  malice  was  given,  while  In  the  case  at 
bar  It  appears  that  the  court  properly  in- 
structed both  as  to  express  and  implied  mal- 
ice in  Instruction  No.  11,  and  in  Instruction 
No.  12  more  fully  dealt  with  the  subject  in 
the  following  language: 

"You  are  instructed  that  in  caae  of  homicide 
it  is  not  always  possible  necessary  that  express 
malice  be  established  by  the  evidence.  Malice 
may  be  implied  from  the  circumstances,  acts, 
and  languaige  of  the  parties  at  the  time  of  the 
killing,  and  from  the  means  used  to  accomplish 
the  homicide.  The  question  of  whether  or  not 
there  was  malice  is  to  be  determined  by  the  jury, 
as  any  other  material  element  in  the  case,  be- 
yond a  reasonable  doubt,  and  in  deciding  that 
issuo  you  may  take  into  consideration  aJl  the 
facts  and  circumstances  surrounding  the  case, 
the  language  and  acts  of  the  defendant,  if 
any,  the  means  by  which  the  homicide  was  com- 
mitted, and  any  other  fact  and  circumstance 
which,  in  your  opinion,  throws  light  upon  the 
question  of  malice." 

We  beUeve,  therefore,  that  the  instruction 
fully  covered  the  question  of  malice,  and  that 
no  prejudice  arose  of  which  the  appellant 
can  be  heard  to  complain.  Tiiis  question  is 
fully  dealt  with  in  Wharton's  Crim.  Evid.  | 
764.  As  we  have  already  pointed  out  in  this 
opinion,  where  the  charges  as  given  are  cor- 
rect, it  is  not  error  to  refuse  an  instruction 
upon  the  same  subject,  even  though  the  re- 
fused instruction  correctly  states  the  law. 
Aside  from  this,  we  do  not  believe  that  ap- 
pellant's objection  is  well  taken.  While  it 
is  true  that  the  court  said  that  malice  may 
be  implied  from  the  drcumstauoes,  acts,  and 
language  of  the  parties  at  the  time  of  the 
billing,  and  frcnn  the  means  used  to  accom- 
plish the  homicide,  the  court  further  said,  in 
its  Instruction  No.  11,  that  malice  is  implied 
when  the  killing  is  done  without  any  consid- 
erable provocation,  or  when  all  the  circum- 
stances of  the  killing  show  a  wicked  and 
malignant  heart.  It  would  be  hardly  fair  to 
permit  the  appellant  to  carve  out  one  state- 
ment from  an  instruction,  and  predicate  an 
assumption  upon  it  which  the  instruction  or 
instructionB  as  a  whole  do  not  justify.  We 
find  no  error  in  this  assignment. 

It  is  last  urged  by  the  appellant  that  the 
court  erred  in  refusing  defendant's  requested 
instruction  No.  6,  and  in  giving  in  lieu  there- 
of its  instruction  No.  25,  for  the  reason  that 
the  requested  instruction  is  a  full  and  com- 
plete declaration  of  the  law  on  the  subject  of 
reasonable  doubt  and  the  given  instruction  in- 
correct, in  that  the  court  said: 

"You  are  instructed  that  a  i-easonable  doubt 
is  such  a  doubt  as  would  cause  n  reasonable 
and  prudent  man,  in  the  graver  and  more  im- 
portant affairs  of  life,  to  pause  and  hesitate  to 
act  uiwn  the  truth  of  the  matter  charged" 

— ^whereajS,  the  law  is  th^t.a  reasonable 
doubt  is  such  a  doubt  as  would'  cause  a  rea- 


sonable and  prudent  man  to  pause  and  hesi- 
tate to  act  \i-pon  the  more  important  and 
graver  things  pertaining  to  his  own  affairs, 
and  not  upon  the  truth  of  the  matter 
charged. 

A  further  objection  to  the  instruction  Is 
urged,  which  we  deem  It  unnecessary  to  par- 
ticularly refer  to.  Upon  comparison  of  in- 
struction No.  25,  as  given  by  the  court,  with 
the  instruction  approved  la  the  case  of  State 
V.  Perkins,  21  N.  M.  136,  153  Pac.  258,  we 
find  that  the  approved  instruction  in  tlie  Per- 
kins Case  is  in  the  identical  language  of  in- 
struction No.  25  given  by  t'le  court.  This  In- 
struction, therefore,  having  heretofore  re- 
ceived our  approval,  we  conclude  that  the 
court  was  not  in  error  in  giving  the  instruc- 
tion complained  of. 

The  Judgment  of  the  trial  court  is  therefore 
affirmed;  and  it  is  so  ordered. 

FARKEB  and  ROBERTS,  JJ.,  concur. 


H.  B.  CART»VRIGHT  ft  BRO.  et  aL  v.  UNIT- 
ED  STATES  BANK  &  TRUST  CO.  et  al. 
CARTWRIGHT   et   al.    v.    SAME,     H.   B. 
CABTWRIGHT  &  BRO.  v.  SAME, 
(Nos.  1986-1988.) 

(Supreme  Court  of  New  Mexico.    Aug.  25, 1917.) 

(8]/llabug  bv  the  Court.) 

1.  Trusts  «=»21(1),  25(1)— Cbbation— Reqdi- 

SITES. 

There  is  no  particular  formality  required  or 
necessary  in  the  creation  of  a  trust.  All  that 
is  required  is  written  evidence  supplying  every 
essential  detail  of  the  trust.  Any  agreement 
or  contract  is  writing,  made  by  a  person  having 
the  power  of  disposal  over  property,  whereby 
such  person  agrees  or  directs  that  a  particular 
parcel  of  property  or  a  certain  fund  shall  be 
held  or  dealt  with  in  a  partijnilar  manner  for 
the  benefit  of  another,  in  a  court  of  equity  raises 
a  trust  in  favor  of  such  person  claiming  under 
him  voluntarily  or  with  notice. 

2.  OoBPOBATioNs  ©=»314(1),  550(7)— Tbust 
FOB  Cbeditobs  —  Cbkation  —  Objection  bt 
Tbustkk. 

Where  a  corporation  in  foiling  circumstanc- 
es, by  an  agreement  in  writing,  executed  under 
seal,  transfers  to  another  corporation  as  trus- 
tee all  its  property  and  assets,  and  said  agree- 
ment provides  that  such  corporation  trustee 
shall  convert  such  assets  into  cash  within  a 
period  of  three  years  and  distribute  same  to 
Its  creditors,  and  auy  balance  remaining  to  its 
stockholders,  such  an  agreement  creates  a  trust 
in  favor  of  the  creditors  accepting  the  same,  and 
it  is  immaterial  that  such  an  agreement  con- 
tained a  provision  giving  to  the  creator  of  the 
trust,  the  trustee,  and  a  third  party  the  power 
to  make  other  and  different  arrangements  rela- 
tive to  a  certain  specified  piece  of  real  estate,  in 
case  it  became  necessary,  where  thereafter  the 
three  parties  named  h^  a  subsequent  arrange- 
ment caused  the  legal  title  to  said  real  estate  to 
be  conveyed  to  such  trustee  and  all  parties  there- 
after treated  such  real  estate  as  constituting  a 
portion  of  the  trust  estate,  and  a  director  of 
the  trustee  corporation  under  such  circumstances 
will  not  be  beard  to  say  that  the  corporation,  of 
which  he  was  a  director,  was  not  acting  as  a 
trustee  for  the  creditors  of  the  creator  of  the 
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trust,  where  hia  object  in  ao  doing  is  to  enable 
him  to  reap  a  benefit  from  his  dealings  with 
the  trust  property  with  his  fellow  directors. 

8.  COBPOKATIONB  «=»S14(1)  —  COBPOBA.TION 
TkUSTEB— iNDIVlDnAX  Pbowt. 

Where  a  corporation  trustee  acts  upon  the 
assumption  that  certain  real  estate  is  a  part  of 
the  trust  estate,  a  director  of  such  corporation 
will  not  be  heard  to  say  that  it  was  not  in  order 
that  he  may  retain  a  profit  made  in  dealing  with 
such  property.  ' 

4.  Tbusts  <|?=»41— Acceptanck  by  Benefioi- 

AKT— PBESUMPTION. 

The  acceptance  by  a  beneficiary  of  the  trust 
in  his  favor  is  presumed  until  he  rejects  it 
He  fact  that  an  assignment  for  the  benefit  of 
creditors  may  have  been  invalid  and  subject  to 
attack  by  any  of  the  creditors  does  not  aid  a 
director  of  the  trustee  corporation  where  such 
corporation  has  accepted  the  trusteeship  and 
proceeds  to  administer  the  trust,  as  such  director 
IS  In  no  position  to  question  the  validity  of  the 
trust  agreement  or  deed  of  assignment,  or  to 
question  the  right  of  the  beneficiary  creditors 
to  call  him  to  account  as  a  director,  where  he 
has  violated  his  duty  in  dealing  with  the  trust 
property. 
6.  Trusts  «=»1— Definition. 

A  trust,  in  the  modem  and  confined  sense 
of  the  word,  is  a  confidence  reposed  in  a  person 
with  respect  to  property  of  which  he  has  pos- 
session or  over  which  he  can  exercise  a  power 
to  the  extent  that  he  may  hold  the  property  or 
exercise  the  power  for  the  benefit  of  some  other 
person  or  object. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trust.] 

«.  COKPORATIONS     «=a314(l)  —   DIBECT0B8  — 

Dealinos  with  Cobpobate  Pboi^btt. 
While  a  director  of  a  corporation  is  not  dia- 
qnalified  from  dealing  with  his  fellow  directors 
In  regard  to  corporate  property,  nothing  but  the 
utmost  good  faith  upon  hie  part,  supiuemented 
by  foil  and  fair  disclosure  in  advance  to  his  fel- 
low directors,  wUl  satisfy  the  requirements  of 
the  law  and  enable  him  to  retain  a  profit  made 
at  the  expense  of  the  corporation. 
T.  C0BPOBATION8  *=>314(1)— Trusts  i8=)321— 

Cobpobation  Tbttstee  —  Rights  of  Dibec- 

TORs— Option  to  Pubcdase. 
Where  a  corporation  trustee  is  invested  by 
the  trust  agreement  with  the  power  to  sell  real 
estate  belonging  to  the  trust  estate,  a  director 
of  such  corporation  cannot  take  an  option  of 
such  real  estate  from  his  fellow  directors  and 
sell  the  same  at  an  advance  over  his  option  eon- 
tract  and  retain  to  his  own  use  the  profit  so 
made. 

&  Tbttbts  «=>321— Bbkaob  or  DuTz— Com- 
pensation. 
Where  a  trustee  is  guilty  of  any  breach  of 
trust,  or  of  any  vexations  or  improper  conduct, 
the  court  can  withhold  all  compensation,  or  it 
can  allow  such  compensation  as  will  pay  for 
the  value  of  its  services,  so  far  as  they  have 
been  beneficial  to  the  estate.  Where  the  trustee 
joins  with  one  of  its  directors  in  attempting  to 
secure  for  such  director  the  profits  made  by 
such  director  upon  an  option  contract  obtained 
from  the  trustee  upon  trust  property,  the  trial 
court  properly  denied  such  trustee  a  commiasion 
upon  such  moneys  as  to  which  it  denied  its  trust 
rdation. 

9.  Assignments  fob  Brnefit  or  GBBDiroBS 
«=»220— Tbtjstee's  Aqbkement  with  W- 
sxcuBED  CBeditob— Vamditt, 

Where  a  debtor  in  failing  circamstaacM 
transfers  all  his  property  to  a  trustee  and  directs 
the  trustee  to  sul  the  same  and  apply  the  pro- 
ceeds toward  the  liquidation  of  its  indebtedneas, 
specifying  in  the  trust  agreement  certain  claims 
which  are  to  be  given  preference;    i.  e.,  labor 


claims,  apd  that  all  the  other  creditors  shall  be 
paid  pro  rata,  it  is  not  competent  for  the  trus- 
tee to  make  an  agreement  with  one  of  the  un- 
secured creditors  to  prefer  such  creditor  as  to 
his  unsecured  claim,  in  consideration  of  such 
creditor  advancing  to  the  trustee  money  to  ena- 
ble the  trustee  to  acquire  title  to  certain  prop- 
erty for  the  benefit  of  the  trust  estate,  without 
the  knowledge  or  consent  of  the  other  creditors. 

10.  ASSIONlfENTS   fob   BENEFIT    OF   CbEOITOBS 

.4ss>289  —  Advancement  bt  Cbeditob  —  Re- 
payment. 
Where  one  incurs  expenses  in  rescuing  prop- 
erty belonging  to  many,  a  court  of  equity  has 
power  to  direct  that  the  expenses  so  incurred 
shall  be  paid  from  the  common  fund.  Where  a 
creditor  of  the  assigned  or  trust  estate  has  ad- 
vanced money  for  the  preservation  of  the  trust 
property,  such  creditor  is  entitled  to  reimburse- 
ment from  the  common  fund  for  the  money  so 
advanced  and  all  proper  expenses  incurred  there- 
in, but  such  creditor  does  not,  by  the  advance- 
ment of  such  money,  become  entitled  to  a  pref- 
erence as  to  his  unsecured  claim  over  other  cred- 
itors. 

11.  AsaiGNMKKTS   FOB   BENEFIT    OF    CBEDITOBS 

<S=>220— Aqbeement  as  to  Attobney'b  Fees 

— Attacb:. 
Where  a  trust  agreement  for  the  benefit  of 
creditors  provides  that  if  the  real  estate  con- 
veyed to  we  trustee  should  be  sold  for  a  stip- 
ulated price  per  acre,  the  attorneys  for  the  crea- 
tor of  the  trust  should  be  paid  for  their  services 
a  given  sum  and  such  trust  agreement  is  accept- 
ed by  all  of  the  creditors,  neither  the  trustee  nor 
the  court  has  any  right  to  disregard  such  provi- 
sion, and  such  attorneys  are  entitled  to  the  com- 
pensation named  in  the  trust  agreement. 

Appeal  from  District  Court,  Santa  F6 
County;  Abbott,  Judge. 

Suit  for  injunction  by  H.  B.  Oartwrlght  & 
Bro.  and  others  against  the  United  States 
Bank  &  Trust  Company,  United  States  Bank 
&  Trust  Company,  trustee,  Frederick  Mul- 
ler  and  Francis  0.  Wilson,  in  which  Charles 
Haspelmath  and  others  and  First  National  of 
Santa  F6  intervened.  Judgment  for  plain- 
tiffs, and  defendants  Muller  and  the  United 
States  Bank  &  Trust  Company,  Charles  Has- 
pelmath and  others.  Interveners,  and  Francis 
C.  Wilson  appeal.  Affirmed  as  to  appellant 
Muller  and  as  to  the  trustee,  reversed  as  to 
the  preference  given  Gartwrlght  &  Bro.  on 
Its  open  account,  and  In  so  far  as  it  denied 
Francis  C.  Wilson  a  preference  as  to  his  at- 
torney's fee,  and  remanded  to  the  district 
court  for  further  proceedings. 

Prior  to  December  21,  1910,  the  Ramon 
Land  &  Lumber  Company  was  In  possession 
of  the  Ramon  Vigil  Grant  under  a  contract 
to  purchase  the  same  from  the  owners,  the 
terma  of  this  contract  not  being  disclosed  by 
the  record.  The  Ramon  Land  &  Lumber 
Company  had  paid  on  account  of  the  pur- 
chase price  of  the  grant  $20,000,  and  owed  a 
balance  of  purchase  money  amounting  to  be- 
tween 138,000  and  $40,000  and  bad  cut  from 
the  grant  timber  of  a  stumpage  value  of  be- 
tween $20,000  and  $25,000.  At  that  time,  as 
was  proven  by  subsequent  events,  the  Ramon 
Land  &  Lumber  Company  was  hopelessly  in- 
solvent, and.  In  addition  to  the  unpaid  pur- 
diase  money,  Interest,  and  taxes  on  the  grant. 
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It  was  Indebted  to  various  creditors  In  a  large 
amount,  approximately  $35,000. 

Prior  to  the  Zlst  day  ot  December,  1910, 
a  claim  had  been  set  up  by  the  United  States 
government  that  the  northern  boundary  of 
the  grant  was  not  correctly  located,  and  that 
the  Ramon  Land  &  Lumber  Company  had 
been  cutting  timber  on  government  land.  A 
large  amount  of  ties  and  other  timber  was 
seized  by  representatives  of  the  government, 
and  It  became  known  that  a  bond  should  be 
given  to  the  government  to  release  the  tim- 
ber, and  an  agreement  was  entered  into 
whereby  H.  B.  Cartwrlght  and  Samuel  G. 
Cartwright  undertook  to  execute  such  bond, 
market  the  lumber,  and  hold  the  proceeds  for 
their  Indemnity.  The  agreement  was  dated 
December  21,  1910,  and  provided  that  the 
Cartwrlghts  should  execute  the  bond  to  the 
various  parties  for  $3,500;  that  they  should 
take  possession  of  the  ties  and  lumber  and 
market  the  same  and  retain  in  their  hands' 
$3,500  of  the  proceeds  as  indemnity;  that 
they  should  also  retain  $500,  or  such  part 
thereof  as  they  should  advance  for  the  pur- 
pose of  paying  taxes  then  due  upon  the  grant; 
also,  that  they  were  to  pay  out  of  the  pro- 
ceeds realized  from  all  ties  from  the  mer- 
chandise advanced  by  them  costs  for  the 
moving  and  shipping  of  said  lumber;  the 
remainder  of  the  proceeds  they  were  to  turn 
over  to  the  Ramon  Land  &  Lumber  Company, 
its  trustees  or  assigns. 

With  these  conditions  recognized  by  all 
parties  In  interest,  a  scheme  of  reorganization 
was  formulated,  and,  with  a  view  to  its  con- 
summation, Hanna  &  Wilson,  as  attorneys 
for  the  Ramon  Land  &  Lumber  Company, 
wrote  a  circular  letter  to  the  creditors  of  the 
Lumber  Company,  which  is  as  follows,  to  wit: 
"Santa  F6,  New  Mexico,  December  21, 1910. 
"Gentlemen:  Regarding  your  account  with 
the  Ramon  Land  &  Lumber  Companjr,  this  com- 
pany, as  you  have  doubtless  surmised,  is  in 
severe  financial  straits.  A  reorganization,  whicb 
we  have  under  way  and  wbich  we  outline  below, 
is  the  only  hope  or  chance  of  saving  the  com- 
pany from  bankruptcy,  in  which  event  the  unse- 
cured creditors  will  not  receive  a  dollar. 

"The  company  has  liabilities  aggregating  be- 
tween $35,000  and  $36,000,  exclusive  of  the 
amounts  due  on  the  Ramon  Vigil  Grant,  to 
which  the  company  holds  a  contract  title  to  be 
mentioned  later. 

"The  cash  assets  (lumber,  ties,  etc.)  amount 
to  $6,500,  which  will  lack  $1,500  to  $2,000  of 
paying  prior  lahor  claims  and  cost  of  adminis- 
tration, i.  e.:  Cost  of  hauling  the  stuff  to  the 
siding;  relieving  an  attachment  of  the  U.  S. 
Forestry  Service,  incidental  to  a  boundary  dis- 
pute ;   legal  and  clerical  service. 

"The  personal  property  has  been  inventoried 
at  $ll,7uO  on  the  basis  of  a  normal  fair  sale. 
In  a  receiver's  hands,  it  would  not  bring  this 
much.  All  of  this,  however,  is  covered  by  chat- 
tel mortgages,  conditional  sales,  and  liens.  A 
small  equity  might  possibly  be  secured  through 
the  liquidation  of  the  mortgages  sufficient  to 
cover  the  shortag?  in  the  cash  assets  necessary 
to  pay  up  the  prior  labor  claims.  The  company 
filed  with  its  incorporation  papers,  at  the  time 
of  its  incorporation,  a  nonliability  certificate 
which  effectually  eliminates  tha  stockholders, 
even  if  they  were  financially  respMwible,  which 


they  are  riot.  It  is  then  obvious  and  apparent 
that  in  the  event  of  bankruptcy  the  unsecured 
creditors  wiU  receive  nothing. 

"The  company  holds  the  Ramon  Vigil  Grant, . 
consisting  of  practically  32,000  acres  of  graz- 
ing, farming  and  formerly  timber  land,  now  prac- 
tically cut  over,  under  a  contract  by  which  tUc 
deed  is  in  escrow  in  the  bank  and  the  company 
is  obligated  to  make  certain  stipulated  payments 
until  the  owners  have  been  paid,  down  to  $33,- 
000,  when  the  title  will  pass  and  a  short  term 
mortgage  will  be  given  and  when  still  further 
reduced  to  $22,000  and  a  long  time  mortgage 
will  be  given. 

"The  contract  provides  the  grant  owners  may 
declare  forfeiture  of  title  in  case  the  stipula- 
tions of  the  contract  are  not  lived  up  to.  At  no 
tune  during  the  life  of  the  company  Tiave  these 
stipulations  been  lived  up  to ;  consequently  the 
grant  owners  could  have  and  can  now,  at  any 
time,  forfeit  the  grant  The  purchase  price  was 
$65,000,  on  which  has  been  paid  practically 
$20,000,  including  interest,  leaving  now  due 
$38,000  to  $40,000  subject  to  adjustment  of 
sundry  interest  and  other  charges.  A  represent- 
ative of  the  grant  owners  was  here  and  seeing 
the  actual  condition  of  the  company— which  has 
been  kept  from  them  more  or  less — determined 
on  the  immediate  forfeiture  of  the  grant,  which 
would,  of  course,  have  meant  immediate  bank- 
ruptcy for  tie  company. 

At  the  earnest  solicitation  of  some  of  the 
largest  creditors  here  and  ourselves,  as  the 
company's  attorneys,  he  consented  to  the  organ- 
ization of  a  new  company  hy  the  creditors,  to 
take  over  the  company  s  plant  (held  under  mort- 
gage by  U.  S.  Bank  &  Trust  Co.);  and  with 
it  cut  government  timber,  out  of  the  profits  of 
which  to  make  certain  payments  to  the  grant 
owners,  later  pro  rata  payments  to  the  credi- 
tors, but  the  entire  arrangement  mainly  and 
principally  to  retain  a  bold  on  the  grant,  so  that 
it  may  be  sold,  out  of  the  proceeds  of  which  to 
pay  the  grant  owners  and  take  the  equity  left 
over  for  the  creditors  and  for  the  stockbolders, 
should  the  proceeds  go  that  far. 

"Arrangements  have  been  made  for  financing 
the  reorganized  company.  It  is  the  consensus 
of  opinion  that  the  grant  might  be  sold  for  $3.00 
per  acre  or  nearly  $96,000,  which  withpersonal 
property,  would  bring  it  up  to  $100,000,  which 
womd  pay  out  all  the  creditors  and  even  the 
stockholders ;  $2.50  per  acre  would  pay  out  the 
creditors  and  all  costs. 
"The  conditions  of  all  these  arrangements  are: 
"(1)  That  all  the  stockholders  of  the  Ramon 
Land  &  Lumber  Company  turn  in  their  stock 
and  sign  an  agreement  pooling  their  stock  with 
the  United  States  Bank  &  Trust  Company,  as 
trustee,  practically  an  assignment  of  all  their 
rights  of  management,  interest  and  title  over 
to  the  aforesaid  bank. 

"(2)  Each  and  every  one  of  the  creditors  must 
also  pool  their  claims  with  the  aforesaid  bank, 
surrendering  no  right,  but  agreeing  for  three 
years  to  abide  by  the  act  of  the  bank  as  trustee 
and  in  no  way  trouble  or  harass  the  new  com- 
pany or  old  Company  during  the  life  of  this 
trusteeship. 

"A  copy  of  this  agreement  is  attached  here- 
with for  your  signature.  There  will  be  no 
costs  or  assessments  against  you,  unless  upon 
your  own  volition  and  upon  our  request,  you 
should  decide  to  assist  m  financing  the  new 
company  or  raising  money  to  hold  title  to  the 
grant.  We  are  glad  to  report  that  more  than 
three-fourths  of  the  stockholders  have  signed  the 
pooling  agreement.  It  is  now  practically  up  to 
each  individual  creditor  for  the  reason  that  one 
creditor  can  stop  the  entire  arrangement 

"With  your  reply,  please  render  a  full  itemi»ed 
statement  covering  at  least  the  last  year  that 
may  be  verified,  ahd  to  which  attach  the  inclos^ 
•Mignment  properly  executed. 

"In  conclusion:  Time  is  the  essence  of  this 
tianiactioa.    It  ia  imperative  for  many  reasons. 
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too  complicated  and  extended  for  the  scope  of 
a  letter,  that  this  deal  go  through  at  once,  other- 
-wise  immediate  bankruptcy  is  inevitable,  in 
which  event,  the  unsecured  creditors  will  not 
receive  a  cent  and  many  secured  creditors  will 
not  be  fully  protected.  We  urge  haste,  but  if 
you  consider  it  positively  necessary  to  secure 
additional  information,  we  will  be  glad  to  fur- 
nish it.  All  the  creditors  here  on  the  ground 
consider  the  plan  practicable  and  feasible,  and 
the  only  chance  to  protect  themselves.  We  had 
some  doubt  in  regard  to  the  stockholders,  but 
we  are  confident  all  the  directors  will  agree, 
because  it  is  manifestly  improbable  that  any 
creditor  would  so  stand  in  the  way  of  his  best 
interests  and  only  chance  as  to  refuse,  especial- 
ly when  he  incurs  no  risk  whatsoever. 

"Trusting  we  will  have  your  favorable  reply 
by  return  mail,  we  are, 
"Very  truly  yours, 

"Hanna  &  Wilson,  Attorneys. 

"Address  replies  to  Harold  S.  Brooks,  Santa 
F6,  N.  M." 

In  pursuance  of  that  scheme  of  reorganiza- 
tion, the  required  amount  of  stock  in  the 
Ramon  Land  &  Lumber  Company  was  trans- 
ferred to  the  United  States  Bank  &  Trust  Com- 
pany, as  trustee,  and  the  yotlng  trust  agree- 
ment referred  to  in  the  letter  signed,  and 
claims  against  the  lumber  company  aggregat- 
ing some  $21,8&1  were  assigned  to  the  United 
States  Bank  &  Trust  Company  In  anticipa- 
tion of  the  consummation  of  the  scheme  of 
reorganization  outlined  In  the  letter  of  Han- 
na &  WUson. 

On  the  26th  day  of  January,  1911,  an  agree- 
ment in  writing  was  entered  Into  between  the 
Ramon  Land  &  Lumber  Company  and  the 
United  States  Bank  &  Trust  Company  as 
follows: 

"Witnesseth:  That  tor  and  in  consideration 
of  the  sum  of  one  dollar  ($1.00)  lawful  jaoiiey 
of  the  United  States,  paid  to  the  party  of  the 
iirst  part  (Lumber  Company)  by  the  party  of 
the  second  part  (Trust  Company),  the  receipt 
of  which  is  hereby  acknowledged,  and  other 
good  and  valuable  considerations,  and  the  cove- 
nants and  agreements  hereinafter  expressed,  the 
party  of  the  first  part  hereby  agrees  to  and  does 
assign  and  transfer  to  the  party  of  the  second 
part,  all  the  property,  assets  and  equities  of 
which  the  party  of  the  first  part  may  now  be 
possessed,  and  does  hereby  invest  the  party  of 
the  second  part  with  fuU  power  and  autDor- 
ity  to  act  for  and  in  behalf  of  the  said  party  of 
the  first  part  in  the  place  and  stead  of  the  party 
of  the  first  part,  as  trustee  for  the  party  of  the 
first  part,  but  not  otherwise,  for  a  period  of 
three  years  from  the  date  hereof,  for  the  purpose 
of  marshaling  the  assets  of  the  said  party  of 
the  first  part,  and  converting  the  same  into  cash, 
and  in  the  proper  distribution  of  the  same  among 
the  creditors  of  said  party  of  the  first  part,  as 
hereinafter  specified,  and  in  the  administration 
and  management  of  the  same  as  such  trustee,  as 
aforesaid. 

"The  party  of  the  second  part  agrees  to  ac- 
cept this  trust,  and  to  administer  the  affairs 
of  Uie  first  party  in  the  winding  up  and  closing 
out  of  its  business,  subject  to  the  following 
agreements  and  conditions,  to  wit: 

"First.  That  the  stockholders  of  the  party 
of  the  first  part,  holding  not  less  than  ninety  per 
cent,  of  the  stock,  shall  sign  a  voting  trust  agree- 
ment, placing  without  condition  the  power  to 
vote  their  stock  in  the  hands  of  the  United 
States  Bank  &  Trust  Company,  the  party  of 
the  second  part,  and  making  said  voting  trust 
agreement  irrevocable  for  a  period  of  three 
years  from  the  date  hereof. 


"Second.  The  said  party  of  the  second  part 
agrees  to  administer  the  affairs  of  the  pajty 
of  the  first  part  for  the  interest  of  the  stock- 
holders and  the  creditors  of  said  party  of  the 
first  part,  and  to  aijply  the  net  proceeds  de- 
rived from  the  disposition  of  any  and  all  of  the 
assets  of  said  party  of  the  first  part,  as  follows, 
to  wit: 

"First  To  the  payment  of  labor  liens  which 
have  already  accrued,  or  may  accrue  against  the 
party  of  the  first  part. 

"Second.  To  the  payment  of  the  creditors  of 
the  first  part  by  discharging  the  obligations  due 
to  the  secured  creditors  first,  and  thereafter  the 
obligations  of  the  unsecured  creditors,  as  herein- 
after provided. 

"Third.  It  is  further  agreed  by  and  between 
the  parties  hereto,  that  all  moneys  derived  from 
the  disposition  of  the  assets  of  the  party  of  the 
first  part,  by  the  party  of  the  second  part,  over 
and  above  the  expenses  of  the  management  and 
disposition  of  the  same,  shall  be  distributed  pro 
rata  amongst  the  different  creditors  after  the 
payment  of  Labor  liens,  when  the  net  proceeds 
realized  from  the  disposition  of  the  property  of 
the  party  of  the  first  part  shall  equal  the  sum 
of  $10,000 ;  that  is  to  say,  when  the  net  profits 
go  realised  shall  have  accumulated  in  the  hands 
of  the  party  of  the  second  part  to  the  amount  of 
$10,000,  then  the  party  of  the  second  part  shall 
distribute  pro  rata  the  same  amount  amongst 
the  creditors  of  the  party  of  the  first  part,  first 
paying  the  secured  debts  against  the  said  party 
of  the  first  part  and  the  next  $2,500  of  net 
profits  shall  be  paid  to  the  attorneys  as  herein- 
after provided,  and  thereafter  no  distribution 
shall  be  made  until  the  net  profits  so  realized 
as  aforesaid,  amount  to  a  second  $10,000,  when 
a  like  pro  rata  distribution  shall  be  made 
amongst  all  the  creditors  of  the  said  party  of  the 
first  part,  and  so  on  as  herein  provided,  until  all 
the  obligations  shall  be  discharged. 

"Fourth.  The  said  party  of  the  second  part 
further  agrees,  upon  the  payments,  as  aforesaid, 
of  labor  liens,  and  the  claims  of  the  secured  and 
unsecured  creditors,  to  pay  to  Hanna  &  Wilson 
and  Winfield  R.  Smith,  attorneys  for  the  party 
of  the  first  part,  in  consideration  of  services 
rendered,  and  to  be  rendered  to  the  said  party  of 
the  first  part,  the  sum  of  $2,500  for  each  $10,000 
worth  of  debts  paid  to  the  creditors  of  the  party 
of  the  first  part  until  the  creditors  are  paid  and 
satisfied,  but  no  fee  will  be  paid  said  attorneys 
until  the  p«(yment  of  each  $10,000  shall  he  made, 
that  Is  to  say,  upon  the  payment  of  the  first  $10,- 
000  the  party  of  the  second  part  shall  pay  the 
next  $2,500  of  the  net  profits  received,  to  the 
said  attorneys,  and  upon  the  payment  of  the  sec- 
ond $10,000  to  the  creditors,  as  aforesaid,  the 
party  of  the  second  part  shall  pay  to  said  at- 
torneys the  second  $2,500  of  the  net  profits  re- 
ceived, and  so  on  until  the  obligations  of  the  said 
party  of  the  first  part  are  paid  and  satisfied. 

"Fifth.  It  is  further  agreed  and  understood 
that  if  the  party  of  the  second  part  considers  it 
best  to  obtain  title  to  the  grant,  called  Ramon 
Vigil  Grant,  in  which  the  party  of  the  first  part 
has  an  equity  of  $20,000  to  this  date,  in  order  to 
prevent  the  forfeiture  of  the  grant  by  the  own- 
ers of  the  said  grant,  under  the  terms  of  the 
contract  between  the  owners  of  the  said  grant 
and  the  party  of  the  first  part,  it  shall  have  full 
authority  to  do  so  and  to  take  the  title  of  the 
said  grant  in  its  name  as  trustee,  and  to  dis- 
pose of  the  same  at  any  time  within  five  months 
from  date  at  not  less  than  $3.00  per  acre  and 
after  that  at  not  less  than  $2.00  per  acre,  and 
upon  such  terms  as  may  be  agreed  upon  between 
the  party  of  the  second  part  and  the  creditor* 
of  the  party  of  the  first  part. 

"Sixtjb.  The  said  party  of  the  second  part 
agrees  to  render  a  report  at  the  end  of  each 
three  months  from  the  date  of  the  execution  of 
this  contract,  as  to  the  conditions  of  the  affairs 
of  the  party  of  the  first  part,  and  concerning 
its  duties  as  such  trustee,  and  so  os  until  this 
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eotatract  sball  have  expired  by  virtae  of  its  con- 
ditions. 

"Seventli.  It  is  further  agreed  and  understood 
by  the  party  of  the  second  part,  that  when  the 
creditors  are  fully  paid  and  discharged,  and  the 
conditions  of  this  contract  contained  herein,  are 
fully  complied  with,  that  it,  the  said  party  of 
the  second  part,  will  make  over  to  the  party  of 
the  first  part,  by  proper  conveyances,  all  the 
assets  remaining  in  its  hands  as  such  trustee 
belonelng  to  the  party  of  the  first  part,  and  shall 
terminate  this  aerrecment  and  shall  return  to  the 
individual  stockholders  the  stock  held  by  it  un- 
der the  voting  trust  agreement. 

"Eighth.  It  is  further  agreed  and  understood 
by  and  between  all  the  parties  hereto,  that  the 
said  party  of  the  second  part  shall  receive  for 
its  services  as  such  trustee,  in  the  marshaling  of 
the  assets  and  distribution  of  the  proceeds  aris- 
ing from  such  trust,  as  provided  herein,  and  un- 
der the  voting  trust  agreement,  the  sum  of  six 
per  cent  of  all  moneys  disbursed  by  it  under  the 
provisions  of  this  agreement. 

"Ninth.  It  is  further  agreed  and  understood 
by  all  the  parties  hereto,  that  it,  the  said  party 
of  the  second  part,  shall  not  contract  any  obliga- 
tions or  liabilities  outside  the  duties  of  its  trus- 
teeship, and  shall  not  assume  any  liabilities  or 
obligations  of  any  of  the  stockholders,  or  any 
of  the  creditors  of  the  said  party  of  the  first 
part,  ontside  of,  or  beyond  its  duties  and  liabili- 
ties as  such  trustee,  for  the  purpose  of  collecting 
the  assets,  and  disposing  of  the  same  in  the  best 
manner  possible  and  accounting  to  the  parties  in 
interest  for  all  moneys  coming  into  its  posses- 
sion as  snch  trustee,  and  the  distribution  of  the 
same  in  accordance  with  the  provisions  of  thi^ 
contract,  that  is  to  say,  the  sale  of  all  the  prop- 
erty, real,  personal  and  mixed. 

"It  is  further  understood  by  and  between  all 
the  parties  hereto,  that  the  conditions  of  this 
contract  with  respect  to  the  real  estate  in  which 
the  party  of  the  first  part  claims  an  equity,  to 
wit,  the  Ramon  Vigil  Grant,  are  made  subject  to 
any  future  contract  which  may  be  made  between 
the  owners  of  the  said  grant,  and  the  party  of 
the  first  part  hereto,  and  the  party  of  the  sec- 
ond part  hereto." 

"It  is  farther  understood  and  agreed  by  and 
between  all  parties  hereto,  that  this  contract 
shall  apply  to  and  be  binding  upon  the  succes- 
sors and  assigns  of  the  parties  hereto." 

On  account  of  the  objections  of  one  Gay- 
lord,  a  large  stockholder  in  the  Ramon  Land 
&  Lumber  Company,  to  some  of  the  terms 
of  the  contract  last  above  set  out,  and  es- 
pecially that  part  of  the  contract  relating  to 
attorney's  fees,  the  contract  of  January  26, 
1911,  was  abandoned,  and  a  new  contract  was 
entered  into  on  the  16th  day  of  February, 
1911,  as  follows : 

"Witnesseth:  That  for  and  in  consideration  of 
the  sum  of  one  dollar  ($1.00)  lawful  money  of 
the  United  States  paid  to  the  party  of  the  first 
part  by  the  party  of  the  second  part,  the  receipt 
of  which  is  hereby  acknowledged,  and  other  good 
and  valuable  considerations,  and  the  covenants 
and  agreements  licreinafter  expressed,  the  party 
of  the  first  part  hereby  agrees  to  and  does  assign 
and  transfer  to  the  party  of  the  second  part,  all 
the  property,  assets  and  equities  of  which  the 
party  of  the  first  part  may  be  possessed,  and 
does  hereby  invest  the  party  of  the  second  part 
with  fnll  power  and  authority  to  act  for  and  in 
behalf  of  the  party  of  the  first  part  in  the  place 
and  stead  of  the  first  party,  as  trustee  for  the 
party  of  the  first  part,  but  not  otherwise,  for  a 
period  of  three  years  from  the  date  hereof,  for 
the  purpose  of  marshaling  the  assets  of  the  par- 
ty of  tiie  first  part,  and  converting  the  same 
into  cash,  and  the  proper  distribution  of  the 
same  among  the  creditors  of  the  said  party  of 
the  first  part  aa  hereinafter  specified,  and  in  the 


administration  and  management  of  the  same  as 
trustee,  as  aforesaid. 

"The  party  of  the  second  part  agrees  to  ac- 
cept this  trust  and  to  administer  the  affairs  of 
the  party  of  the  first  part,  in  the  winding  up 
and  closing  out  of  its  business^  subject  to  the 
following  agreements  and  conditions,  to  wit: 

"First.  That  the  stockholders  of  the  party  of 
the  first  part,  holding  not  less  than  ninety  per 
cent,  of  the  stock,  shall  sign  a  voting  trust  agree- 
ment, placing  without  condition  the  power  to 
vote  their  stock  in  the  name  of  the  United  States 
Bank  &  Trust  Company,  the  party  of  the  second 
part,  and  making  said  voting  trust  agreement  ir- 
revocable for  a  period  of  tibree  years  from  the 
date  hereof. 

"Second.  The  said  party  of  the  second  part 
agrees  to  administer  tte  affairs  of  the  party  of 
the  first  part  for  the  interest  of  the  stockholders 
and  creditors  of  the  said  party  of  the  first  part, 
and  to  apply  the  net  proceeds  derived  from  the 
disposition  of  any  and  all  of  the  assets  of  the 
said  party  of  the  first  part,  as  follows,  to  wit: 

"First  To  the  payment  of  labor  liens  which 
have  accrued,  or  may  accrue  against  said  party 
of  the  first  pwrt. 

"Second.  To  the  payment  of  the  creditors  of 
the  party  of  the  first  part  by  disdiarging  the  ob- 
ligations, due  to  the  secured  creditors  first,  and 
thereafter  the  obligations  of  the  unsecured  credi- 
tors. 

"Third.  It  is  further  agreed  and  understood 
that  if  the  party  of  the  second  part'  considers 
it  best  to  obtain  title  to  the  grant  called  the 
Ramon  Vigil  Grant,  in  which  the  party  of  the 
first  part  has  an  equity  of  twenty  thousand  dol- 
lars ($20,000)  to  this  date,  in  order  to  prevent  the 
forfeiture  of  the  grant  by  the  owners  of  said 
grant,  under  the  terms  of  the  contract  between 
the  owners  of  said  grant  and  the  party  of  the 
first  part  it  shall  have  full  authority  to  do  SO 
and  to  take  the  title  of  the  said  grant  in  its 
name  as  trustee,  and  to  dispose  of  the  same  at 
any  time  within  five  months  from  date  at  not 
less  than  three  dollars  ($3.00)  per  acre,  and  dur- 
ing the  period  between  five  months  from  date 
and  seven  months  from  date  at  not  less  than  two 
dollars  ($2.00)  per  acre  and  on  such  terms  as 
may  be  agreed  upon  between  the  party  of  the 
second  part  and  the  creditors  of  the  party  of 
the  first  part. 

"Fourth.  The  said  party  of  the  second  part 
agrees  to  render  a  report  at  the  end  of  each 
three  months  from  the  date  of  the  execution  of 
this  contract  as  to  the  condition  of  the  affairs  of 
the  party  of  the  first  part,  and  concerning  its 
duties  as  such  trustee  and  so  on  until  this  con- 
tract shall  have  expired  by  virtue  of  its  condi- 
tions. 

"E^fth.  It  la  farther  agreed  and  nnderstood 
by  the  party  of  the  second  part,  that  when  the 
creditors  are  fully  paid  and  discharged,  and  the 
conditions  of  this  contract  contained  herein,  are 
fully  complied  with,  that  it,  the  said  party  of 
the  second  part,  will  make  over  to  the  party  of 
the  first  part,  by  proper  conveyance,  all  the 
property  and  assets  remaining  in  its  hands  as 
such  trustee  belonging  to  the  party  of  the  first 
part,  and  shall  terminate  this  agreement  and 
shall  return  to  the  individual  stockholders  the 
stock  held  by  it  under  the  voting  trust  agree- 
ment. Provided,  however,  if  any  claim  should  be 
in  dispute  or  litigation,  it  shall  not  prevent  said 
transfer  of  said  property  or  assets,  but  the  first 
party  shall  give  a  bond  to  the  second  party 
to  protect  it  against  said  disputed  claim. 

"Sixth.  It  is  further  agreed  and  understood  by 
and  between  all  parties  hereto,  that  the  said 
party  of  the  -second  part  shall  receive  for  its 
services  as  such  trustee,  in  the  marshaling  of 
the  assets  and  the  distribution  of  the  proceeds 
arising  from  such  trust  as  provided  herein  and 
under  the  voting  trust  agreement,  the  sum  of  six 
per  cent,  of  all  the  moneys  disbursed  by  it  under 
the  provisions  of  this  agreement;  provided,  how- 
ever, that  if  the  trust  should  cease  prior  to  K. 
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aale  of  the  said  Ramon  Villi  Qrant,  the  compen- 
sation of  said  trustee  shall  not  exceed  the  sum 
of  two  thousand  dollars  ($2,000.00). 

"Seventh.  It  is  further  agreed  and  understood 
by  all  the  parties  hereto,  that  it,  the  said  party 
of  the  second  part,  shall  not  contract  any  obli- 
gations or  liabilities  outside  of  the  duties  of  its 
trusteeship,  and  shall  not  assume  any  liabilities 
or  obligations  of  any  of  the  stockholders,  or  any 
of  the  creditors  of  the  party  of  the  first  part, 
outside  of  or  beyond  its  duties  and  liabilities 
as  such  trustee,  for  the  purpose  of  collecting  said 
assets,  and  disposing  of  the  same  in  the  best 
manner  possible,  and  accounting  to  the  parties 
in  interest  of  all  moneys  coming  into  its  hands 
as  such  trustee,  and  the  distribution  of  the  pro- 
ceeds arising  from  the  sale  or  sales  of  all  the 
property  of  the  party  of  the  first  part,  coming 
into  its  possession  as  such  trustee,  and  the  dis- 
tribution of  the  same  in  accordajice  with  the 
provisions  of  this  contract;  that  is  to  say,  the 
sale  of  all  property,  real,  personal  and  mixed. 

"It  is  further  understood  by  and  between  all 
of  the  parties  hereto,  that  the  conditions  of  this 
contract  with  respect  to  the  real  estate  in  which 
the  party  of  the  first  part  claims  an  equity,  to 
wit,  the  Ramon  Vigil  Grant,  are  made  subject 
to  any  future  contract  which  may  be  made  be- 
tween the  owners  of  the  said  grant  and  the  par- 
ty of  the  first  part,  and  the  party  of  the  second 
part  hereto. 

"Eighth:  And  it  is  further  agreed  that  the 
second  party,  as  such  trustee,  shall  have  the 
right  to  settle,  adjxist,  or  compromise  all  claims 
against  the  first  party,  and  shall  also  have  the 
right  to  take  and  accept  claims  against  the  first 
party  in  payment  in  whole  or  in  part  for  the 
personal  property  held  by  it  under  this  agree- 
ment, and  at  such  discount  as  it  may  seem  right 
and  proper.  And  it  is  further  agreed  that  the 
second  party  shall  have  full  right  to  compromise, 
adjust  or  to  pay  the  claim  of  the  United  States 
Forestry  Service  against  the  first  party,  which 
claim  is  stated  to  be  for  the  sum  of  ttarty-five 
hnndred  dollars  ($3,500).  And  it  is  further 
agreed,  that  the  second  party  shall  have  the 
right  on  the  sale  of  the  two  sawmills  (which  are 
included  in  the  property  vested  in  the  said  sec- 
ond party  by  this  agreement)  to  grant  a  right 
of  way  over  the  roads  and  bridges  on  the  said 
Ramon  Vigil  Grant  and  the  bridge  over  the  Rio 
urande  river  leading  from  the  said  grant  to  the 
Denver  &  Rio  Grande  Railroad  Company's 
switch,  at  Buckman,  New  Mexico,  and  to  pro- 
vide that  any  sale  of  said  grant  shall  be  subject 
to  said  right  of  way  upon  the  payment  of  the 
sum  of  forty  dollars  ($40.00)  per  month  to  the 
grantee  thereof  for  the  said  right  and  privilege 
for  each  month  said  right  and  privilege  is 
exercised,  and  not  for  any  month  said  right  and 
privilege  is  not  exercised. 

"Ninth.  And  it  is  agreed  that  said  first  party 
shall  have  the  right  to  occupy  the  said  Ramon 
Vigil  Grant  until  the  same  shall  be  sold  or  said 
equity  foreclosed,  but  without  committing  any 
material  waste.  And  the  said  first  party  hereby 
confirms  and  ratifies  all  the  acts  of  the  second 
party  which  have  been  done  or  performed  by  it, 
heretofore  and  preliminary  and  under  contem- 
plation of  the  execution  of  this  agreement 

"Tenth.  It  is  further  agreed  between  lie  par- 
ties hereto  that  in  recognition  of  and  as  pay- 
ment for  the  services  of  the  firm  of  Hanna  & 
Wilson,  attorneys  at  law,  for  the  parties  of  the 
first  part,  that  the  trustee  shall  pay  to  the  said 
firm  of  Hanna  &  Wilson,  the  sum  of  ten  thou- 
sand dollars  ($10,000)  if  said  gfant  is  sold  for 
three  dollars  ($3.00)  an  acre  or  more,  or  eight 
thousand  dollars  ($8,000)  in  case  said  grant  shall 
be  sold  at  two  and  50-100  dollars  ($2.50)  per 
acre  and  up  to  three  dollars  ($3.00)  an  acre,  or 
six  thousand  dollars  ($6,000)  in  case  said  grant 
shall  be  sold  for  two  dollars  ($2.00)  an  acre  and 
up  to  two  and  60-100  dollars  ($2.50)  an  acre; 
provided  always,  that  in  case  the  party  of  the 
nrst  part  or  its  assigns  should  settle  ita  afEairt 


with  the  grant  owners  and  its  creditors  without 
the  necessity  of  selling  the  grant,  theor  and  in 
that  case  the  said  firm  of  Hanna  &  Wilson  shall 
be  paid  the  sum  of  two  thousand  dollars  ($2,000) 
in  full  discharge  for  the  legal  services  of  said 
firm. 

"It  is  further  agreed  and  understood  by  and 
between  all  the  parties  hereto,  that  this  con- 
tract shall  apply  to  and  be  binding  upon  the 
successors  and  assigns  of  the  parties  hereto." 

No  creditor  of  the  Ramon  Land  &  I/umber 
Company  participated  in  this  transaction. 
The  United  States  Bank  &  Trust  Ck>mpany, 
however,  took  possession  of  all  the  personal 
property  of  the  Ramon  Land  &  Lumber  Com- 
pany, placed  Harold  H.  Brooks  in  charge 
thereof,  and  proceeded  to  liquidate  the  per- 
sonal assets. 

Before  the  26th  day  of  January,  1911,  when 
the  first  so-called  trust  agreement  was  exe- 
cuted, It  had  become  apparent  that  the 
scheme  for  using  the  sawmills  of  the  Ramon 
Land  &  Lumber  Company  to  cut  timber  on 
government  lands  and  make  a  profit  for  the 
creditors  was  Impracticable. 

On  the  18th  day  of  March,  1911,  the  Ra- 
mon Lend  &  Lumber  Company  executed  a 
quitclaim  deed  to  Smith  and  Stebblns,  as 
trustees,  for  the  Ramon  Vigil  Grant,  and  on 
the  same  day.  Smith  and  Stebblns,  as  trus- 
tees, executed  and  delivered  to  the  United 
States  Bank  &  Trust  Company  an  option  for 
the  purchase  of  the  grant.  The  option  agree- 
ment recited  the  prior  contract  on  the  part 
of  Smith  and  Stebblns  to  sell  the  said  grant 
to  the  Ramon  Land  &  Lumber  Company  for 
the  sum  of  $55,000,  and  that  there  remained 
due  under  said  contract  the  sum  of  $37,224.- 
75,  with  interest  thereon  from  July  8,  1910, 
and  that  the  said  Ramon  Land  &  Lumber 
Company  was  in  default  on  Its  contract,  and 
that  it  had  quitclaimed  all  its  right,  title, 
and  interest  in  and  to  said  grant  to  Smith 
and  Stebblns,  parties  of  the  first  part;  and 
further  recited  that  the  Ramon  Land  & 
Lumber  Company  had  entered  into  an  agree- 
ment with  the  United  States  Bank  &  Trust 
Company,  making  said  bank  a  trustee  of  the 
Ramon  Land  &  Lumber  Company  for  a  peri- 
od of  three  years  for  the  purpose  of  mar- 
shaling the  assets  of  said  Ramon  Land  & 
Lumber  Company  and  converting  the  same 
into  cash  and  distributing  the  same  to  the 
creditors  of  the  Ramon  Land  &  Lumber 
Company.  The  option  contract  given  to  the 
United  States  Bank  &  Trust  Company  re- 
quired the  bank  to  pay  $4,224.75,  vrtth  7 
per  cent  Interest  on  the  entire  amount,  on 
or  before  July  1,  1911,  and  the  remaining 
$33,000,  virlth  interest,  on  or  before  July  1, 
1913.  The  agreement  contained  other  provi- 
sions not  necessary  to  be  incorporated  in  this 
statement  of  facts. 

On  the  28th  day  of  June,  1911,  two  days 
before  the  expiration  of  the  option,  an  ar- 
rangement was  entered  Into  between  the 
United  States  Bank  &  Trust  Company  and 
H.  B.  Oartwright  &  Bro.,  whereby  Cart- 
wright  ft  Bio,  agreed  to  fumlsb  the  iBoney 
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to  make  the  necessary  pasmient  (Including 
money  tJ  pay  taxes,  eta)  A  deed  was  made 
by  Smith  and  Stebblns,  trustees,  to  the  Unit- 
ed States  Bank  &  Trust  Company,  as  trus- 
tee for  the  Ramon  Land  &  Lumber  Company, 
conveying  the  Bamon  VlgU  Grant,  which 
recited  that  it  was  executed  in  pursuance  of 
the  option  last  mentioned.  On  the  same  day 
and  as  a  part  of  the  same  transaction  the 
United  States  Bank  &  Trust  Company  exe- 
cuted a  mortgage  to  Smith  and  Stebblns,  as 
*  trustees,  for  the  sum  at  $33,000,  the  bal- 
ance provided  for  in  the  option  contract,  to 
secure  the  payment  of  the  promissory  note 
of  even  date  therewith  for  said  sum,  due  and 
payable  two  years  after  date,  bearing  inter- 
est at  the  rate  of  7  per  cent  per  annum. 
The  mortgage  recited  that  it  was  made — 
"between  the  United  States  Bank  &  Trust  Com- 
pany, a  corporation  of  the  city  of  Santa  FS, 
territory  of  New  Mexico,  as  trustee  for  the 
Ramon  Land  &  Lumber  Company,  a  corpora- 
tion, party  of  the  first  part,  and  Henry  L. 
Smith,  of  Chicago,  Illinois,  and  William  C. 
Stebblns,  of  Watertown,  New  York,  as  trustees 
for  the  beneficial  owners  of  real  estate,  herein- 
after described,  parties  of  the  second  part." 

The  real  estate  was  described  In  the  mort- 
gage, and  the  note  was  set  out  In  full.  The 
note  was  signed,  "United  States  Bank  & 
Trust  Company,  Trustee,  by  N.  B.  Laughlln, 
President."  The  execution  of  the  mortgage 
was  acknowledged  by  the  United  States  Bank 
&  Trust  Company. 

H.  B.  Cartwright  ft  Bro.  at  this  time 
furnished  the  United  States  Bank  ft  Trust 
Company  something  over  $6,000  to  pay  the 
Interest  and  taxes  in  arrears  and  the  four 
thousand  and  two  hundred  odd  dollars  prin- 
cipal, and  the  United  States  Bank  ft  Trust 
Company,  as  trustee,  but  not  otherwise,  exe- 
cuted to  Cartwright  &  Bro.  a  promissory 
note  for  $19,689.80,  and  gave  a  second  mort- 
gage on  the  Ramon  Vigil  Grant  to  secure  the 
payment  of  said  note.  The  court  in  para- 
graph 24  of  its  findings  of  fact,  found  that 
at  the  time  Cartwright  &  Bro.  advanced  the 
money  for  the  payment  of  interest,  taxes, 
and  principal,  as  aforesaid,  the  Ramon  Land 
&  Lumber  Company  was  Indebted  to  it  in 
the  sum  of  $12,925.42  for  merchandise  sold, 
and  that  It  was  agreed  between  the  United 
States  Bank  &  Trust  Company,  as  trustee, 
and  Cartwright  that  if  the  latter  would  fur- 
nish the  money  required  for  the  payment  of 
interest,  taxes,  etc.,  the  trust  company,  as 
trustee,  would  give  Cartwright  ft  Bro.  a  sec- 
ond Hen  on  the  Ramon  Vigil  Grant  to  secure 
the  money  so  advanced,  and  also  Its  unsecured 
claim  against  the  Ramon  Land  ft  Lumber 
Company. 

Immediately  after  the  United  States  Bank 
ft  Trust  Company  acquire  title  to  the  grant, 
under  the  option  of  March  18,  1911,  the  bank 
sought  to  find  a  purchaser  of  the  grant,  and 
options  were  given  to  divers  i>er8ons:  H.  H. 
Brooks  bad  an  option  for  six  months;  Mr. 
J.  H.  B.  Jones,  of  Albuquerque,  endeavored 
to  sell  the  grant;    a  man  from  Montana 


came  to  examine  the  grant  and  failed  to 
take  it;  then  two  other  men  by  the  name 
of  Merchant,  from  Nebraska,  spent  nearly  a 
week  on  the  grant  and  failed  to  purchase  it ; 
then  Mr.  Mayes,  who  was  a  director  of  the 
United  States  Bank  ft  Trust  Company,  bad 
an  option,  and  he  failed  to  make  a  sale ;  Mr. 
Stephens,  cashier  of  the  United  States  Bank 
&  Trust  Company,  went  out  once  or  twice 
with  men  to  examine  the  grant  In  an  effort 
to  sell  it,  and  failed  to  make  a  sale.  All  of 
this  was  done  with  the  knowledge  and  co- 
operation of  H.  B.  Cartwright  &  Bro. 

On  March  26,  1913,  Judge  Laughlln,  on 
behalf  of  the  bank,  wrote  Cartwright,  advis- 
ing him  that  he  would  offer  the  grant  for  sale 
at  $1.75  an  acre. 

Notwithstanding  all  these  efforts  to  dis- 
pose of  this  piopeity,  there  came  a  time 
when  the  United  States  Bank  ft  Trust  Com- 
pany was  in  default  to  Smith  and  Stebblns  in 
payment  of  the  interest  on  the  $33,000  note, 
taxes,  etc.,  and  this  note  was  placed  in  the 
bands  of  Mr.  Field,  as  attorney  for  Smith  and 
Stebblns,  for  collection  about  July  1,  1913. 
The  bank  offered  to  convey  the  property  to 
Smith  and  Stebblns  in  satisfaction  of  the  note. 
The  proposition  was  declined,  and  the  bank 
was  advised  that  It  was  the  purpose  of  Smltb 
and  Stebblns  to  foreclose,  sell  the  grant,  and 
hold  the  bank  for  the  deficiency.  H.  B.  Cart- 
wright ft  Bro.,  through  H.  B.  Cartwright, 
thereupon  intervened,  and  procured  a  two- 
year  extension  from  the  grant  owners.  The 
extension  agreement  was  in  writing,  and  was 
signed  by  Smith  and  Stebblns  and  the  bank. 
In  order  to  secure  this  extension  agreement, 
H.  B.  Cartwright  ft  Bro.  paid  $3,000  of  the 
principal  debt  and  all  interest  and  taxes  that 
were  in  arrear,  indorsed  the  notes  for  in- 
terest during  the  extension  period,  and  made 
a  note  for  $2,500  to  the  bank  for  Mr.  Field's 
fee,  and  the  bank  indorsed  this  note  to  Mr. 
Field.  H.  B.  Cartwright  ft  Bro.  also  gave 
the  bank  the  following  Indemnity  agreement: 

"Whereas,  at  the  request  of  H.  B.  Cartwright 
ft  Bro.,  and  H.  B.  Cartwright,  the  United 
States  Bank  ft  Trust  Company  haa  secured  an 
extension  of  time  of  two  years  from  the  first 
day  of  July,  1913,  for  the  final  payment  of  the 
balance  of  the  purchase  money  due  for  the  pur- 
chase of  the  Ramon  Vigil  Grant  to  Henry  L. 
Smith  and  Henry  C.  Stebbins,  upon  the  condi- 
tion and  terms  fully  set  forth  and  stated  in  the 
agreement  of  extension  dated  July  12,  1913,  a 
copy  of  which  is  hereto  attached,  marked  'Ex- 
hibit A'  and  made  a  part  hereof:  Now,  there- 
fore, in  consideration  of  such  extension,  the 
said  H.  B.  Cartwright  ft  Bro.  and  H.  B.  Cart- 
wright, hereby  agree  and  obligato  themselves  to 
pay  all  the  moneys  set  forth  in  said  agreement 
when  the  same  shall  become  due  and  payable, 
and  according  to  the  tenor  and  effect  thereof, 
and  to  save  th^e  said  United  States  Bank  ft 
Trust  Company  as  trustee,  or  otherwise,  harm- 
less from  any  such  obli^tions,  conditions  and 
paymeiits  of  money  required  by  it  to  be  paid  in 
said  Exhibit  A  as  trustee  or  otherwise,  and  to 
assume  and  be  liable  to  the  said  United  States 
Bank  ft  Trust  Company,  as  trustee,  for  the  full 
and  faithful  performance  of  all  the  conditions 
and  obligations  which  it  has  agreed  and  bound 
itself  to  perform  as  such  trustee,  and  to  relieve 
it  from  any  such  responsibilitieB. 


Digitized  by 


Google 


M.M.) 


H.  B.  OARTWRIOHT  ft  BRO.  ▼.  UNITKD  STATJEES  BANK  A  T.  00. 


443 


"In  witne^  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  this  12th  da;  of  July, 
1913,  at  Santa  Fe,  New  Mexico.  Made  and 
signed  in  dapUcat«. 

"H.  B.  CartwriKht  ft  Bro. 
"H.  B.  Cartwright" 

A  meetlD)?  of  the  board  of  directors  of 
the  United  States  Bank  &  Trust  Company 
was  held,  and  approved  the  action  of  the  offi- 
cers of  the  bank  in  arrani^ng  the  extension 
of  two  years  for  the  payment  of  the  purchase 
price  of  the  grant.  The  minutes  set  out  In 
detail  the  foregoing  action  on  the  part  of 
the  bank  and  Smith  and  Stebblns  and  Cart- 
wright 

On  September  17,  1913,  N.  B.  Laughlln, 
president  of  the  United  States  Bank  A  Trust 
Company,  on  behalf  of  the  same,  wrote  H.  B. 
Cartwright  &  Bro.  a  letter  In  which  he  re- 
cited various  attempts  to  sell  the  grant  and 
the  failure  to  do  so  and  advising  that  it  was 
bis  purpose  to  offer  the  grant  for  sale  for 
91.G0  an  acre.  On  the  26th  day  of  October, 
1913,  the  said  Bank  &  Trust  Company  execut- 
ed to  appellant  Frederick  Muller  an  option 
for  the  sale  of  said  grant,  which  option,  after 
describing  the  land,  provided  that  said  Mul- 
ler, his  belrs  or  assigns,  might  purchase  the 
grant  on  or  before  the  2d  day  of  November, 
1913,  by  paying  to  the  bank,  as  trustee,  the 
sum  of  $50,000  In  cai^.  This  option  contract 
is  set  out  In  the  record,  and  at  the  bottom 
thereof  is  a  copy  of  the  original  acceptance 
of  the  terms  and  conditions  of  the  same,  sign- 
ed by  Mr.  MuIIer.  On  the  same  day  Mr. 
Muller  executed  to  Ashley  Fond  an  option  on 
the  grant,  which  provided  that  Mr.  Pond 
might  purchase  tbe  same  by  paying  to  the 
said  F>ed  Muller  tbe  sum  of  $2.25  per  acre  in 
cash  at  any  time  on  or  before  tbe  25th  day 
of  November,  1913,  or  tbe  sum  of  $2.50  per 
acre,  one-baU  of  tbe  purchase  price  In  cash 
on  or  before  the  25th  day  of  November,  1913, 
tbe  other  one-half  on  or  before  two  years 
from  tbe  date  of  sale,  with  Interest  at  tbe 
rate  of  6  per  cent,  per  annum  on  all  deferred 
payments. 

The  evidence  shows  that  at  tbe  time  Mul- 
ler obtained  his  option  from  the  bank  he  bad 
been  over  tbe  ground  with  Pond,  and  that 
tbe  option  to  Pond  was  executed  immedintely 
after  the  execution  of  the  option  to  Muller 
by  the  bank.  The  evidence  also  shows  that 
Pond  himself  was  not  able  to  buy  tbe  grant, 
and  that  his  option  was  purely  speculative, 
and  that  he  had  not,  at  the  time  he  took  the 
option,  any  purchaser  in  view,  but  to<^  the 
option  in  the  hope  that  he  might  be  able  to 
find  persons  whom  he  could  interest  in  the 
grant.  The  option  to  Muller  was  given  by 
the  president  and  cashier  of  the  bank  on  ver- 
bal authority  of  the  directors;  no  resolution 
with  reference  to  it  being  passed  at  that  time. 

About  the  14th  day  of  November,  1913, 
John  W.  March,  then  Surveyor  General  of 
New  Mexico,  showed  Judge  laughlln  a  tele- 
gram to  the  effect  that  some  one  was  willing 
to  give  $55,000  for  the  grant,  out  of  which 


Mardi  wanted  a  commission  of  $2,500.  Judge 
Laughlln  Immediately  called  a  meeting  of  the 
board  of  directors,  notified  Captain  Muller 
and  Invited  H.  B.  Cartwright  to  be  present 
Tbe  proceedings  of  that  meeting  are  as  fol- 
lows: 

"Santa  Fe,  November  14,  1913. 

"A  special  meeting  of  the  board  of  directors 
of  tbe  United  States  Bank  &  Trust  Company, 
pursuant  to  call,  was  held  at  the  banking  rooms 
of  said  bank,  and  there  were  preRent  N.  B. 
Laughlln,  president;  W.  B.  Griffin,  cashier; 
Fred  Muller  and  John  W.  Mayes  and  R.  H. 
Ilanna,  all  directors,  and  by  invitation  of  the 
president  of  the  boird,  H.  B.  Cartwriciht,  presi- 
dent of  the  H.  B.  Cartwright  &  Bro.  Co.  Corpo- 
ration, was  also  present. 

"The  president  stated  that  the  objects  of  the 
meeting  were  to  discuss  matters  pertaining  to 
the  sale  of  the  Ramon  Vigil  Grant  by  said  TT 
S.  Bank  &  Trust  Company  as  trustee  for  tbe 
Ramon  Land  &  Lumber  Company,  upon  which 
said  bank,  as  trustee,  had  on  the  25th  day  of 
October,  1913,  under  authority  and  by  direction 
of  its  board  of  directors,  given  an  option  for  the 
sale  of  the  same  to  Captain  Fred  Muller,  or 
his  assigns,  and  the  president  stated  that  Mr. 
J.'  W.  March  of  Santa  FS  bad  shown  him  a 
telegram  on  that  day,  and  had  also  shown  the 
same  to  Mr.  H.  B.  Cartwright,  making  a  better 
offer  for  said  grant  than  that  under  the  option 
to  said  Muller,  but  no  offer  to  pay  any  earnest 
money  by  Mr.  March  was  made,  and  the  board 
was  called  together  to  ctmslder  Uie  two  proposi- 
tions, and  to  have  Mr.  Cartwright  present  as 
one  of  the  creditors,  and  who  had  advanced  a 
considerable  amount  of  money  in  the  payment 
on  accoont  of  the  purchase  price  of  the  said 
grant  and  for  taxes,  and  to  Mr.  P.  H.  Lough- 
ren,  of  Washington,  for  legal  services  with  re- 
spect to  the  contest  brought  by  the  Forestry 
Department  with  respect  to  the  location  of  the 
north  boundory  line  of  said  grant 

"Captain  Miulbr  then  stated  to  the  board  that 
from  present  information  he  did  not  believe  that 
the  parties  to  whom  he  was  selling  would  be 
able  to  take  up  the  option  by  the  25th  day  of 
November,  1913,  but  that  if  the  board  would 
give  an  extension  of  time  on  his  option,  that  he 
would  pay  $2,500  down  on  or  before  the  25th 
day  of  November,  1913,  in  compliance  with  his 
option,  and  would  pay  the  same  price  purport- 
ed to  be  offered  by  ue  parties  represented  by 
ilr.  J.  W.  March;  and  stated  further  that  he 
and  his  associates  had  already  expended  con- 
siderable money  and  time  in  preparing  to  sell 
said  grant,  and  that  he  believed  that  he  had  tbe 
sale  about  ready  to  close  if  he  could  get  on 
extension.  Mr.  Cartwright  was  then  requested 
to  state  his  views  on  the  subject  and  he  said 
that  so  far  as  he  was  concerned  he  was  satisfied 
with  the  proposition  made  by  Captain  Muller; 
that  while  he  thought  the  grant  was  worth  a 
good  deal  more  than  the  price  offered,  he  be- 
lieved that  under  the  circumstances  that  it  was 
tbe  best  price  and  the  best  offer  that  had  been 
made  for  said  grant,   whereupon, 

"On  motion  made  by  Mr.  Mayes,  seconded  by 
Mr.  Griffin,  the  board  authorized  and  directed 
the  president  and  cashier  of  the  said  U.  S. 
Bank  &  Trust  Company,  as  trustee,  to  enter 
into  a  contract  for  the  sale  of  said  grant  with 
Captain  Fred  Muller  and  his  associates,  upon 
the  conditions  and  terms  stated  by  him,  which 
motion  was  unanimously  carried  by  the  board 
on  a  vote  put  on  the  motion. 

"There  being  no  further  business,  the  board 
adjourned,  subject  to  the  call  of  the  President 
"[Signed]     N.  B.  Laughlln,  President 
"Fred  MuUer, 
"R  H.  Honna, 
"John  W.  Mayes. 

"Attest:  W.  £.  Griffin.  Cashiex." 
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On  the  16th  day  of  November,  1913,  an  ex- 
tension of  the  option  to  Capt.  Mnller  was 
granted  by  the  bank,  which  provided  for  the 
payment  of  ?53,500 ;  $2,500  on  or  before  the 
25th  day  of  November,  1913;  $32,500  on 
or  before  December  20,  1913;  the  balance 
of  $23,500  to  be  paid  'on  or  before  the  25th 
day  of  November,  1916,  with  Interest  at  the 
rate  of  6  per  cent,  per  annnm.  It  was  fnr^ 
ther  provided  that  if  the  said  MuUer  failed 
to  carry  out  his  option,  the  said  $2,500  should 
be  forfeited  as  liquidated  damages.  In  pur- 
suance of  the  extension  of  the  option,  Mul- 
ler,  on  the  21st  day  of  November,  1913,  paid 
$2,500;  on  the  25th  day  of  December,  $2,- 
500  more  was  paid.  Each  of  these  sums 
was  paid  by  Ashley  Pond  to  the  bank  on  ac- 
count of  MuUer's  option  and  at  Muller's  re- 
quest. On  the  26th  day  of  December,  1913, 
a  further  extension  of  time  was  granted  Mul- 
ler  by  the  bank  within  which  to  complete 
the  payments  under  the  option  granted  him ; 
and  again  on  the  28th  day  of  February,  1914, 
when  it  became  evident  that  the  Dnited 
States  Bank  &  Trust  Company  could  not 
complete  its  title  so  as  to  convey  its  estate 
in  fee  simple  under  general  warranty,  a  fur- 
ther extension  of  time  was  granted  Capt.  Mai- 
ler until  the  15th  day  of  April,  1914. 

The  controversy  with  the  United  States 
with  reference  to  the  northern  boundary  of 
the  grant  involved  a  large  part  of  the  grant, 
approximately  10,000  acres.  H.  B.  Cart- 
wright  &  Bro.  wired  Judge  Hanna,  in  Wash- 
ington, to  take  the  matter  up,  and  as  a  re- 
sult of  that  action  a  lawyer  in  Washing- 
ton, Patrick  H.  Loughren,  was  employed  by 
Cartwrlght  &  Bra,  and  after  a  long  delay, 
and  about  the  middle  of  December,  1913,  he 
succeeded  In  establishing  the  northern  bound- 
ary of  the  grant  as  claimed  by  the  owners, 
Cartwrlght  &  Bro.  paid  his  retainer  of  $260, 
and  he  was  paid  an  additional  $1,000  out 
of  the  proceeds  of  the  sale  of  the  grant. 
There  was  considerable  delay  In  making  out 
the  title  to  the  satisfaction  of  Mr.  Pond's 
associates,  all  of  which  is  fully  set  forth 
and  explained  in  the  correspondence  offered 
in  evidence.  When  the  bank  was  finally 
ready  to  make  the  title,  and  Pond  and  his 
associates  were  ready  to  receive  It,  it  was 
arranged  that  they  should  pay  $20,000  in  cash 
and  give  their  promissory  notes,  dated  the 
30tb  day  of  March,  1914,  payable  one,  two, 
and  three  years  from  date,  respectively,  with 
Interest  at  6  per  cent,  per  annum,  payable 
semiannually,  secured  by  first  mortgage  on 
the  Bamon  Vigil  Grant.  It  was  also  pro- 
vided that  Pond  and  his  associates  should 
have  the  privilege  Of  forming  a  corporation, 
authorized  to  do  business  in  New  Mexico, 
and  convey  the  grant  to  this  corporation,  and 
that  it  should  give  its  corporate  notes,  of  like 
tenor  and  effect  and  similarly  secured.  In 
lieu  of  the  three  individual  notes  for  $20,000 
theretofore  given,  and  that  thereupon  the 


individual  liability  of  the  purcbasens  should 
cease. 

There  were  two  meetings  of  the  board  of 
directors  of  the  United  States  Bank  &  Trust 
Company  in  reference  to  the  consummation 
of  the  sale  under  the  MuUer  option,  said 
meetings  having  been  held  on  June  1  and  3, 
1914,  approving  the  action  of  the  bank  In 
making  the  sale  and  the  terms  of  the  same, 
and  authorizing  the  conveyance.  Conveyance 
was  made  by  the  bank  direct  to  Pond  and 
his  associates  at  the  request  of  Pond  and 
MuUer  and  because  the  option  to  MuUer 
required  the  bank  to  convey  to  MuUer's  as- 
signs. The  bank  assisted  MuUer  to  borrow 
$15,000  from  the  Santa  FS  Bank  &  Trust 
Company,  putting  up  the  $60,000  of  notes  as 
coUateral  security;  and,  with  the  $20,000 
paid  In  cash  by  Pond  and  his  associates  and 
the  $15,000  borrowed  from  the  Santa  F6  Bank 
&  Trust  Company,  the  balance  of  the  pur- 
chase money  due  on  the  grant,  with  aU  in> 
terest,  was  paid,  and  the  attorney's  fees, 
taxes,  etc.,  were  paid  off  and  discharged. 

None  of  the  directors  ever  asked  MuUer 
about  the  price  at  which  he  was  disposing 
of  the  grant,  nor  did  H.  B.  Cartwrlght,  or 
any  one  else,  ever  ask  MuUer  what  price 
he  was  to  have  for  the  grant,  or  what  profit, 
If  any,  he  was  to  make. 

On  the  Slst  day  of  March,  1914,  H.  B.  Cart- 
wrlght &  Bro.  with  fuU  knowledge  of  the  fact 
that  the  trustee  was  to  receive  $53,600  as  the 
full  purchase  price  of  the  grant,  released  Ita 
second  mortgage,  which  was  Immediately 
recorded  in  Santa  V6  county.  The  purpose 
and  intmtion  of  aU  the  parties  was  that 
this  release  was  to  be  executed  for  ^he  pur- 
pose of  enabling  the  bank  to  close  the  deal 
and  make  a  satisfactory  conveyance,  which 
could  not  be  done  untU  the  lien  of  the  sec- 
ond mortgage  was  discharged.  Shortly  aft- 
er the  closing  up  of  the  transaction,  H.  B. 
Cart^Tlght  &  Bro.  demanded  of  the  bank  that 
it  tarn  over  to  It  one  of  the  notes  for  $20,- 
000,  and,  upon  the  refusal  of  the  bank  to  do 
so,  brought  this  suit  Ballard  &  Armstrong, 
of  RosweU,  N.  M.,  were  the  people  who 
opened  the  negotiations  with  Pond  fOr  the 
sale  of  the  grant  and  were  interested  with 
MuUer  in  his  option.  The  directors  of  the 
bank  knew  that  MuUer  had  other  people 
associated  with  him  in  the  transaction,  that 
he  had  expended  time  and  money  in  an  ef- 
fort to  sell  the  grant,  and  that  he  expected 
to  make  a  profit  out  of  it. 

The  plaintiffs,  by  their  original  complaint, 
chaUenged  the  validity  of  the  sale  and  the 
authority  of  the  bank  to  make  It;  they  made 
Pond  and  his  associates  parties  defendant, 
and  procured  an  injunction  to  prevent  the 
bank  from  substituting  notes  of  the  Pajarlto 
Lend  Company,  the  coi-poration  formed  to 
take  over  the  grant,  for  the  Individual  notes 
of  Pond  and  his  associates.  But  when  H.  B. 
Cartwrlght  &  Bro.  ascertained  that  Pond  and 
his  associates  were  in  a  mood  to  repudiate 
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the  transaction  and  demand  refnnd  of  tbelr 
money,  tbey  dismissed  the  case  as  to  Pond 
and  his  associates  and  abandoned  their  In- 
junction. A  supplemental  complaint  was  filed 
before  the  trial,  wherein  Cartwrlght  &  Bro. 
sougbt  to  enjoin  the  bank  from  enforcing 
the  collection  ot  the  two  notes,  one  for  $2,- 
000  and  the  other  for  $5,000,  which  had  been 
given  to  the  bank  by  Cartwrlght  &  Bro.  for 
part  of  the  money  which  was  paid  to  Smith 
and  Stebblns.  "tbe  supplemental  complaint 
was  stricken  out  and  the  Injunction  dissolved, 
but  a  motion  for  rehearing  was  Interposed  by 
H.  B.  Cartwrlght  &  Bro.  and  had  been  under 
submission  for  several  months  when  the  bank 
and  MuUer  agreed  to  a  trial  under  a  stipula- 
tion which  is  set  out  In  the  record  as  follows: 

"Stipulation  in  Open  Court. 

"Mr.  Field:  It  has  been  agreed  by  all  the  at- 
torneys representing  all  the  parties  to  this  rec- 
ord, who  are  repreiented  by  attorneys,  that  the 
demurrers  interposed  by  the  United  States  Bank 
&■  Trust  Company  and  other  defendants  to  the 
amended  complaint  and  petition  in  intervention 
shall  be  withdrawn;  that  such  evidence  as  is 
thought  to  be  matorial  may  be  offered  by  each 
party  to  the  record,  subject  finally  to  its  admis- 
sibility and  relevancy  to  the  issues  as  finally 
made  np;  that  when  all  the  evidence  is  taken 
in  behalf  of  all  the  parties  to  the  record  who 
desire  to  oSer  evidence,  the  plaintiffs  and  inter- 
veners shall  have  leave  to  make  any  amendments 
to  their  pleadings  which,  in  their  opinions,  may 
be  necessary  to  properly  present  the  Isanes 
which  they  wish  to  present,  and  that  the  defend- 
ants represented  by  me  shall  then  have  leave 
to  plead  issuably  to  those  pleadings  as  amended. 
If  no  amendments  are  made,  then  the  defend- 
ants represented  by  me  are  to  have  leave  to 
plead  issuably  as  they  may  be  advised  to  the 
pleadings  as  they  stand.  In  taking  the  testi- 
mony in  this  way  no  objection  to  the  admissibil- 
ity of  evidence  or  waiver  of  rules  of  evidence  is 
involved.  This  stipulation  is  intended  to  cover 
all  pleadings  and  to  leave  all  parties  to  tiio  rec- 
ord at  lib«rty  to  reframe  pleadings,  after  the 
evidence  is  in,  in  any  wnv  they  may  deem  nec- 
essary or  advisable,  and  then  the  defendants 
represented  by  me  will  be  left  free  to  plead  in 
whatever  form  they  may  be  advised." 

Pursuant  to  the  stipulation  trial  was  had, 
and  the  court  made  findings  of  fact  and 
upon  which  conclusions  of  law  were  stat- 
ed. The  sixteenth,  seventeenth,-  eighteenth, 
twenty-eighth,  twenty-ninth,  and  thlrty-aec- 
ond  findings  of  fact  were  as  follows: 

"(16)  That  at  the  time  of  obtaining  said  op- 
tion, and  each  of  several  renewals  thereof,  said 
Frederick  Muller  had  entered  into  a  contract 
for  the  sale  of  said  grant  for  the  sum  of 
$80,000. 

"(17)  That  at  the  time  of  obtainhag  said  op- 
tion, and  each  renewal  thereof,  said  Frederick 
Mailer  failed  to  disclose  to  the  IJnited  States 
Bank  &  Trust  Company,  trustee,  or  to  any  other 
persons,  the  fact  that  be  had  a  contract  to  sell 
said  grant  for  the  sum  of  $80,000,  or  for  any 
other  sum  whatever. 

"(18)  That  said  Frederick  Muller  failed  to 
disclose  said  fact  for  the  reason  that  he  desired 
to  prevent  said  United  States  Bank  &  Trust 
Company,  trustee,  and  all  other  persons,  from 
ascertaining  the  fact  that  he  had  a  contract 
to  sell  said  grant  at  the  Sum  of  .$80,0()0,  and 
desired  to  make  a  profit  for  himself  and  asso- 
ciates of  the  differenee  between  $63,600  and 
$80,000." 


"(28)  That  on  the  25th  day  ot  October,  1918, 
the  United  States  Bank  &  Trust  Company, 
trustee,  gave  to  the  defendant  Frederick  Muller 
an  option  to  purchase  the  Ramon  Vigil  Grant 
at  the  price  of  $51,000,  and  subsequently,  in 
the  month  of  November,  1913,  extended  said 
option,  with  the  consent  of  H.  B.  Cartwrlght  ft 
Bro.,  but  that  at  the  time  of  granting  said 
option,  and  at  all  times  subsequent,  neither  the 
fellow  directors,  individuilly,  of  said  Freder- 
ick Muller,  nor  the  board  of  directors  of  tne 
United  States  Bnnk  &  Trust  Company,  knew,, 
nor  did  H.  B.  Cartwri^ht  &  Bra  know,  that 
Frederick  Mailer  in  taking  said  option  and  en- 
deavoring to  negotiate  the  sale  of  said  Ramon 
Vigil  <!rrant,  had  negotiated  a  sale  of  the 
said  grant  for  the  sum  of  $80,000,  and  the  said 
Frederick    Muller   concealed    from    them    such 

"(29)  O^at  at  the  time  of  the  first  extension 
of  the  said  option  to  Frederick  MuUer,  the 
price  at  which  he  was  to  be  privileged  to  pur- 
chase the  said  grant,  originally  $51,000,  was 
increased  to  $53,500,  because  one  John  March 
made  an  effort  to  seu  said  grant  at  the  sum  of 
$53,500,  but  demanded  a  commission  of  $2,500 
for  making  such  proposed  sale,  and  the  said 
£^ederick  Muller  then  and  there  failed  to  dis- 
close the  fact  that  be  was  negotiating  the  sale 
of  the  said  grant  for  the  sum  of  $80,000,  and 
at  said  time,  the  said  IVederick  Muller  was  a 
member  of  the  board  of  directors  of  the  said 
United  States  Bank  ft  Trust  (Company,  as 
trustee." 

"(32)  That  Frederick  Muller  concealed  and 
failed  to  disclose  to  the  United  States  Bank  ft 
Trust  Company,  trustee,  and  to  H.  B.  Cart- 
wright  ft  Bro.  the  fact  that  he  was  negotiating, 
and  had  negotiated,  a  sale  of  the  Ramon  Vigil 
Grant  for  tne  sum  of  $80,000,  and  that  the  in- 
ference at  least  was  allowed  to  stand  that  he 
was  not  profiting  from  the  sale  of  said  grant 
under  his  option;  that  the  United  States  Bank 
&  Trust  Company,  trustee,  and  its  directors,  H. 
B.  Cartwrlght  &  Bro.  were  entitled  to  know  all 
of  the  facts  in  connection  with  the  sale  of  said 
grant  negotiated  by  him." 

The  court  also  found  that  the  claim  ot 
Hanna  ft  Wilson,  for  attorney's  fee,  which 
bad  been  assigned  to  Francis  O.  Wilson, 
was  not  entitled  to  a  preference.  On  the 
findings  so  made  Judgment  was  entered 
against  Frederick  Mailer,  denying  him  any 
right  to  a  commission  or  compensation  for 
the  sale  of  said  grant,  awarding  the  United 
States  Bank  ft  Trust  Company,  as  trustee, 
a  commission  only  upon  the  $63,500,  and  re- 
fusing it  any  commission  as  to  the  amount 
Claimed  by  Capt  Muller.  Judgment  was  en- 
tered, decreeing  that  Cartwright  ft  Bro.  was 
entitled  to  a  preference  for  the  full  amount 
of  its  claim  as  expressed  In  the  mortgage 
heretofore  referred  to,  and  distributing  the 
surplus  to  the  general  creditors  pro  rata  In 
proportion  to  their  claims.  From  this  Judg- 
ment, Frederick  Muller  and  the  United  States 
Bank  &  Trust  Company  appeal.  An  appeal 
is  also  prosecuted  by  Francis  O.  Wilson  and 
by  Charles  Haspelmath  et  al.,  general  credi- 
tors. 

Neill  B.  Field,  of  Albuquerque,  for  appel- 
lants United  States  Bank  ft  Trust  Co.  and 
Frederick  Muller.  Reed  Holloinan  and  F.  C. 
Wilson,  both  of  Santa  F6,  for  other  appel- 
lants. A.  B.  Renehan  and  £.  R.  Wright,  both 
of  Santa  F6  (D.  K.  Sadler,  of  Santa  F«,  of 
counsel),  for  appellees. 
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ROBEiRTS,  jr.  (after  stating  the  facta  as 
above).  There  are  three  separate  appeals  from 
the  judgment  entered  In  this  case,  and  all 
will  be  considered  In  the  same  opinion.  Mul- 
ler  and  the  United  States  Bank  &  Trust  Com- 
pany join  in  one  appeal.  Muller  seeks  a  re- 
versal of  the  Judgment,  in  so  far  a^  it  denies 
hiin  the  right  to  the  excess  sale  price  over 
$53,500.  The  bank  contends  that  the  court 
erred  in  denying  It  a  commission  on  such  ex- 
cess sale  price,  in  the  event  such  excess  con- 
stitutes a  part  of  the  trust  estate,  aq'd  that 
error  was'  also  committed  in  not  allowing 
it  its  attorney's  fee.  Francis  O.  Wilson  seel^s 
a  reversal  of  the  Judgment,  in  so  far  as  it 
denies  him  a  preference  as  to  the  attorney's 
fee  due  Hanna  &  Wilson,  under  the  so-called 
trust  agreement;  while  Haspelmath  and 
other  general  creditors  assign  error  upon  the 
action  of  the  court  In  awarding  Cartwrlght 
&  Bro.  a  preference. 

First,  we  will  consider  and  determine  the 
nature  of  the  so-called  trust  agreement  or  con- 
tract dated  February  16, 1911,  as  the  rights  of 
the  parties  all  arise  under  it  The  general 
creditors,  Joining  with  Haspelmath,  contend 
that  It  was  an  assignment  for  the  benefit  of 
the  creditors.  Cartwrlght  &  Bro.  In  their 
-complaint  allege  that  it  was  an  assignment 
for  the  benefit  of  creditors,  while  Muller  and 
the  bank  say  it  was  not  such,  but  that  un- 
der the  terms  and  provisions  of  the  agree- 
ment the  Ramon  Land  &  Lumber  Company 
merely  enpowered  the  bank,  as  its  trustee, 
to  transact  its  business  for  three  years. 
While,  as  stated,  Cartwrlght  &  Bra  In  their 
complaint  characterize  the  contract  as  an 
assignment  for  the  benefit  of  creditors,  in 
its  brief  filed  here  and  in  the  oral  argo- 
ment  Its  counsel  fall  to  tak«  a  definite 
position  In  this  regard.  Whether  the  first 
trust  agreement,  dated  January  26*  1911, 
was  ever  delivered  'does  not  aiH>ear  from  the 
record.  The  president  of  the  trustee  bank 
says  tie  does  not  know  whether  the  bank  act- 
ed under  it,  or  the  later  agreement  of  Febru- 
ary 16th.    The  trial  court  found : 

"That  the  Ramon  Land  &  Lumber  Company 
and  all  of  the  creditors,  parties  to  this  action, 
acted  upon  said  deed  of  assignment  executed 
on  February  IS,  1911,  as  the  instrument  which 
en:powered  said  United  States  Bank  &  Trust 
Company  to  act  as  trustee  in  said  matter." 

We  believe  the  evidence  warranted  this 
finding,  or,  to  say  the  least,  a  finding  that 
tlie  parties  acted  under  the  second  trust 
agreement,  notwithstanding  the  statement  of 
Judge  Laughlin  to  the  effect  that  he  tdid  not 
know  under  which  trust  agreement  the  bank 
was  acting. 

That  the  second  trust  agreemoit  was  de- 
livered to  the  bank  and  accepted  by  it  is  not 
disputed.  Cartwrlght  &  Bro.  and  the  general 
creditors  all  concede  that  their  rights  are 
governed  by  tlve  agreement  of  February  16th; 
and,  as  will  be  later  shown,  in  so  far  as  the 
rights  of  Muller  are  concerned,  it  would  be 
wholly  Immaterial  under  which  agreement 
the  trust  was  being  a'dministeied. 


That  neither  trust  agreonent  ooostltnted 
a  legal  and  valid  deed  of  assignment  for  the 
benefit  of  creditors,  either  at  common  law  or 
under  the  statute  (chapter  7,  Code  1915)  is 
not  subject  to  question. 

[1-3]  That  it  was  t^e  intedtloa  of  the  cre- 
ator of  the  trust,  the  Ramon  Land  &  Lumber 
Company,  to  create  a  trust  in  favor  of  its 
creditors  is  likewise  cleariy  evident  frmn  the 
terms  of  the  trust  agreement,  when  coostm- 
ed  in  the  light  of  the  surrounding  facts  and 
circumstances. 

"There  should  be  a  proper  regard  for  the  ob- 
ject which  the  parties  had  in  entering  into  the 
contract,  as  vpell  as  the  language  employed  in 
arriving  at  its  proper  construction.  Inquiry 
may  be  made  as  to  their  situation  at  the  time 
the  contract  was  entered  into,  and  the  purpose 
to  be  accomplished  by  its  execution.  Thus, 
where  the  defendant  was  given  the  right  to  sell 
a  certain  commodity  within  the  state  of  Illi- 
nois on  the  payment  of  a  royalty  to  the  plain- 
tiff for  goods  sold  in  such  state,  the  former  could 
not  avoid  payment  of  the  royalty  by  making 
the  contract  of  sale  in  another  jurisdiction  with 
knowledge  that  the  goods  ware  to  be  used  in 
Illinois.  Previous  and  contemporary  transac- 
tions and  facts  may  be  taken  into  consideration 
to  ascertain  the  subject-matter  and  the  sense 
in  which  the  parties  have  used  particular  terms, 
but  not  to  modify  the  plain  language.  It  is 
proper  to  lo<A  at  all  the  surrounding  drcum- 
stances  and  the  pre-existing  relation  between 
the  parties,  and  then  to  see  what  they  mean 
when  they  speaE."    DUiott  on  Contracts,  S  1510. 

It  is  tme  both  contracts  in  question  state 
that  the  United  States  Bank  &  Trust  Com- 
pany was  invested  with  certain  powers  "as 
trustee  for  the  party  of  the  first  part,  bat  not 
otherwise."  But  when  the  agreements  are 
vieweid  tn  the  light  of  circiunstances  sur^ 
rounding  their  execution,  and  the  object 
sought  to  be  accomplished,  we  think  it  is 
clear  that  It  was  the  intention  of  the  Ramon 
Land  &  Lumber  Oompcuiy  to  create  a  truM: 
for  the  benefit  of  its  credlton.  Prior  to  the 
executlpn  of  either  agreement  it  found  Itself 
unable  to  pay  its  debts,  and  its  equity  in  the 
Ramon  Vigil  Grant  subject  to  forfeiture.  It 
was  also  involved  in  litigation  with  the  Unit- 
ed States  government,  relative  to  the  bound- 
ary line  of  the  grant.  Such  being  its  status, 
in  the  late  fall  of  1910,  its  attorneys,  Messra 
Hanna  &  Wilson,  sent  to  all  its  creditors  the 
letter  set  oat  in  the  statement  of  facts.  At- 
tached to  sudi  letter  was  a  copy  of  the  pro- 
posed trust  agreement,  which  is  dated  Jan- 
uary 26,  1911.  In  response  to  this  letter, 
many  of  the  creditors  flleti  their  dalms  with 
the  United  States  Bank  &  Trust  Company. 

The  object  sought  to  be  accomplished  by 
the  creator  of  the  trust  was:  First,  to  pay 
its  creditors;  and,  second,  to  secure  for  its 
stockholders  any  surplus  that  might  remain 
after  such  creditors  were  paid. 

Appellant  Muller  contends  that  the  instru- 
ments in  question  were  mere  powers  of  at- 
torney, by  which  the  Ramon  Land  &,  Lumber 
Company  constitute  the  United  States  Bank 
&  Trust  Cwnpany  its  attorney  in  fact  to  do 
the  various  tilings  which  it  was  directed  to 
do.  In  Pen7  on  Trusts,  f  689,  the  author 
says: 
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"No  formalities  are  required  in  an  aasignmcnt 
in  trust  for  creditors,  if  tbte  instrument  ie  so 
constructed  that  the  intention  of  the  parties  can 
be  inferred  from  It." 

In  the  case  of  Watson  v.  Bagaley,  12  Fa. 
164,  61  Am.  Dec.  59S,  It  was  held  that  a  imw- 
er  of  attorney  to  collect  certain  moneys  an^ 
pay  them  to  certain  creditors,  in  a  prescribed 
order  of  preference,  was  virtually  an  asslgn- 
vaeat. 

"There  is  no  particular  formality  required  or 
necessary  in  the  creation  of  a  trust.  All  that  is 
required  is  written  evidence  supplying  every 
essential  detail  of  the  trust.  «  •  *  Any 
agreement  or  contract  in  writing,  made  by  a 
person  having  the  power  of  disposal  over  prop- 
erty, whereby  suck  jwrson  agrees  or  directs 
that  a  particular  parcel  of  property  or  a  certain 
fund  shall  be  held  or  dealt  with  in  a  particolar 
manner  for  the  benefit  of  another,  in  a  court  of 
equity  raises  a  trust  in  favor  of  such  other 
person  against  the  person  making  such  agree- 
ment, or  any  other  person  claiming  under  him 
voluntarily  or  with  notice."  Perry  on  Trusts, 
182.  ^ 

The  agreements  in  question  clearly,  show 
that  it  was  the  Intention  of  the  Ramon  Land 
A  Lumber  Gomimny  to  create  a  trust  in  fa- 
vor of  its  creditors.  It  Invested  the  trustee, 
the  United  States  Bank  &  Trust  Company, 
with  the  legal  title  to  Its  property,  of  every 
kind  and  character,  and  directed  It  to  convert 
the  same  into  cash  and  to  distribute  the 
same  among  Its  creditors.  It  is  true  the 
trust  was  limited  In  its  erlstence  to  tb^  pe- 
riod of  three  years  from  the  'date  of  the  con- 
tract, but  this  we  do  not'  regard  as  material. 

It  is  afgued  on  behalf  of  MuUer  that  it 
was  contemplated  by  the  parties  that  the 
Ramon  Vigil  Grant  might  be  eliminated  from 
the  operation  of  the  agreements  whenever  the 
exigencies  of  the  situation  required  it,  and 
that  this  was  subsequently  dona  Both  agree- 
ments contained  the  following  provision: 

"It  is  further  understood  by  and  between  all 
the  parties  hereto  that  the  conditions  of  this 
contract  with  respect  to  the  real  estate  in  which 
the  party  of  the  first  part  claims  an  equity,  to 
wit,  the  Ramon  Vigil  Grant,  are  made  subject 
to  any  future  contract  which  may  be  made  be- 
tween the  owners  of  the  said  grant  and  the 
party  of  the  first  part,  and  the  party  of  the 
second  part  hereto. 

As  shown  in  the  statement  of.  facts,  the 
Ramon  Land  &  Lumber  Ck>mpany  had  only 
an  equity  in  this  grant,  under  an  option  con- 
tract to  purchase  the  same,  which  was  sub- 
ject to  forfeiture  at  any  time.  After  the 
trust  agreement  was  signed,  on,  to  wit,  the 
18tb  day  of  March,  1911,  the  Ramon  Land 
&  Lumber  Company  quitclaimed  all  its  in- 
terest in  the  grant  to  Smith  and  Stebblns, 
and  on  the  same  day  Smith  and  Stebbins  ex- 
ecuted to  the  United  States  Bank  &  Trust 
Company,  as  trustee,  an  <^ion  contract,  un- 
der which  the  bank,  as  trustee,  was  given 
the  right  to  purchase  the  grant  on  or  before 
July  1st  following,  for  a  stipulated  price. 
The  option  contract  and  various  transactions 
are  set  out  in  the  statement  of  facta,  and 
need  not  be  here  repeated. 

MuUer  contends,  as  stated,  that  the  trust 
agreement  gave  the  parties  the  right  to  take 


the  Ramon  Vigil  Grant  out  from  under  its 
terms,  and  make  any  new  arrangement  in 
regard  thereto  that  they  might  deem  ad- 
vantageous, which  was  done  by  the  parties, 
and  that  thereby  the  creditors  were  divested 
of  all  rights  and  equities  therein.  The  fal- 
lacy of  this*  argument,  assuming  that  the 
trust  agreement  conferred  such  power  upon 
the  parties,  lies  In  the  fact  that  there  is  no 
evidence  in  the  record  of  any  such  Intent  by 
the  parties.  The  bank  acc^ted  the  option 
contract  from  Smith  and  Stebbins  and  ap- 
parently proceeded  with  the  administration 
of  the  trust  as  tbou^  such  Ramon  Vigil 
Grant  was  included  vrithlu  the  terms  and 
stipulations  of  the  trust  agreement  under 
which  it  was  operating.  We  think  the  record 
shows  that  all  that  the  parties  did,  or  intend- 
ed to  do,  was  to  release  the  old  t^tlon  under 
which  the  Ramon  Land  &  Lumber  Company 
had  (H)erated,  and  to  give  to  the  bank,  as 
trustee,  a  new  option,  which  definitely  expir- 
ed oo  a  given  date.  In  other  words,  the  old 
option  having  expired,  the  owners  of  the 
grant  gave  to  the  bank,  as  trustee,  a  new 
option,  for  a  definite  time,  la  order  that 
it  might  proceed  in  the  premises  with  the 
certainty  that  it  it  should  find  a  purchaser 
In  the  meantime,  or  be  able  to  finance  the 
company,  it  would  not  be  cut  off  in  its  right 
to  demand  a  deed  from  tlie  owners  of  the 
grant.  After  the  consummation  of  the  trans- 
action the  record  shows  that  the  bank  regard- 
ed itself  as  a  trustee  for  all  of  the  creditors, 
not  only  in  regard  to  the  personal  property  , 
owned  by  the  corporation  at  the  time  the 
trust  deed  was  executed,  but  likewise  the 
Ramon  Vigil  Grant.  After  the  grant  bad 
been  sold.  It  sent  out  a  statement  to  all  of 
the  creditors,  showing  its  receipts  and  dis- 
bursements. In  which  it  charged  Itself  with 
$S3,S00,  which  It  claimed  was  the  sale  price 
of  the  grant 

It  Is  true  it  executed  a  second  mortgage  to 
Cartwright  &  Bro,  for  certain  monies  ad- 
vanced by .  them  and  likewise  for  its  unse- 
cured claim,  but  Judge  Laughlln  testifies 
that  at  the  time  he  told  one  of  the  Cart- 
wrights  that  he  did  not  think  the  bank  had 
the  right  to  give  it  a  preference,  thereby 
clearly  indicating  that,  as  president  of  the 
trusteis  bank,  he  regarded  the  land  grant  as 
a  part  of  the  trust  estate,  subject  to  the 
terms  and  conditions  of  the  trust  agreement 

The  fact,  if  such  be  true,  that  the  JElamon 
Land  &  Lumber  Company  did  not,  at  the 
time  of  the  creation  of  the  trust,  convey  to 
the  trustee  bank  such  title  as  it  had  to  the 
Ramon  Vigil  Grant,  but  reserved  unto  It- 
self, la  conjunction  with  the  trustee  and  the 
owners  of  the  grant  the  right  to  make  a  new 
and  further  agreement  relative  thereto, 
would  not  take  such  land  out  from  under  the 
terms  of  the  trust  agreement  If  it  be  a  fact 
that  thereafter  the  creator  of  the  trust 
caused  the  legal  title  to  be  vested  in  the 
trustee,  with  the  intention  that  it  should  be 
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£OTerned  and  controlled  and  be  subject  to  the 
terms  of  the  tnatrument  creating  the  trust. 

"The  fact  that  the  creator  of  a  trust  does  not 
transfer  to  the  trustee  the  legal  estate  in  the 
trust  property  vhich  he  BubsMuently  gets  In 
is  immaterial."  The  Laws  of  England,  Trusts 
and  Trustees,  §  33. 

When  the  clause  above  referred  to  la  con- 
sidered, In  the  light  of  the  situation  of  the 
parties  at  the  time  the  trust  agreement  was 
executed,  we  believe  it  is  apparent  that  all 
that  was  Intended  by  such  provision  was  that 
If  it  became  necessary,  in  order  to  preserve 
the  equity  of  the  creator  of  the  trust  in  and 
to  the  Ramon  Vigil  Grant,  the  parties  were 
to  be  left  free  to  make  any  arrangement 
that  might  become  necessary  in  regard  there- 
to. The  equity  of  the  creator  of  the  trust 
was  subject  to  forfeiture  at  the  time  the 
trust  was  created.  Neither  the  bank  nor 
the  Ramon  Land  &  Lumber  Company  knew 
what  terms  or  conditions  the  owners  of  the 
grant  might  exact  in  order  to  grant  further 
time;  hence  they  desired  to  be  left  free  to 
deal  with  such  matter  to  the  best  advantage. 
It  is  clear  that  it  was  not  the  intention  of 
the  parties,  by  the  new  arrangement  made 
relative  to  this  real  estate,  by  which  the 
Ramon  Land  &  Lumber  Company  quitclaim- 
«d  to  Smith  and  Stebbins  and  they  gave  to 
the  bank  an  option  to  purchase,  to  take  this 
real  estate  out  from  imder  the  terms  and 
provisions  of  the  trust  agreement.  The  new 
arrangement  was  made  with  a  view  to  pre- 
serve the  equity  In  the  land  grant,  and  to 
•give  the  trustee  farther  time  within  which  to 
arrange  for  the  sale  of  the  grant,  or  to  se- 
cure the  money  to  preserve  the  equity.  That 
the  creator  of  the  trust  so  regarded  the  mat- 
ter is  evident,  for  certainly  it  was  cognizant 
•of  the  fact  that  the  trustee  was  so  treating 
It,  and  no  objection  was  raised  on  Its  part, 
or  attempt  made  to  call  the  trustee  to  ac- 
■count. 

"The  creation  of  a  trust  requires  no  prescrib- 
ed form  of  words,  and  any  expression  which 
evinces  the  settlor's  present  intention  to  place 
his  beneficial  interest  in  specified  property  abso- 
lutely beyond  his  oontrol,  for  the  benefit  of  some 
person  or  object,  is  enough,  and  even  precatory 
words,  if  as  a  whole  the  intention  appears  that 
they  are  intended  as  imperative,  will  create  a 
valid  trust."    28  Am.  &  Bng.  Ency.  Law,  866. 

Assuming,  tor  the  sake  of  argument,  that 
the  above  provision  gave  to  the  Ramon  Land 
■&  Lumber  Company,  In  conjunction  with 
Smith  and  Stebbins  and  the  bank  the  power 
to  withdraw  the  real  estate  from  the  opera- 
tion of  the  trust  agreement,  certainly  when 
it  caused  the  option  to  be  executed  to  the 
bank,  which  later  took  the  legal  title,  as 
trustee,  the  Ramon  Land  &  Lumber  Com- 
pany placed  its  interest  in  the  property  be- 
yond its  control,  and  definitely  established 
the  real  estate  as  a  part  of  the  trust  es- 
tate. To  say  the  least,  all  the  parties  so 
regarded  it,  and,  where  a  corporation  trustee 
acts  upon  the  assumption  that  certain  real 
estate  Is  a  part  of  the  trust  estate,  a  director 
ot  such  corporation  wUl  not  be  Iieard  to 


say  that  it  was  not,  in  order  that  be  may  re- 
tain a  profit  made  In  dealing  with  such  prop- 
erty. And  while  the  tmsteeslilp  was  limited 
in  duration  for  the  period  of  three  years, 
stUl  during  that  time  the  beneficial  interest 
In  the  property  was  absolutely  beyond  the 
control  of  the  creator  of  the  trust,  and, 
where  a  trustee  has  converted  the  trust  es- 
tate into  money,  within  the  time  limited,  and 
Is  proposing  to  distribute  the  same  to  the 
beneficiaries  of  the  trust,  a  director  of  such 
corporation  trustee  caanot  be  heard  to  ques- 
tion the  validity  of  the  trust,  nor  will  the 
trust  agreement  at  his  instance  be  given  a 
construction  different  from  that  acted  upon 
by  the  trustee  and  the  parties  to  the  agree- 
ment. 

[4,  6]  It  Is  argued  that  the  creditors  did 
not  accept  the  trust  agreement  of  February 
16,  1911;  that  they  had  no  notification  that 
the  original  plan  had  been  abandoned,  and 
the  new  agreement  consummated.  This  in- 
sistence is  answered  by  the  rule  of  law,  that: 

"The  acceptance  by  the  beneficiaiV  of  a  trust 
in  his  favor  is  presumed,  until  he  rejects  it." 
28  Am.  &  Ehig.  Bncy.  of  Law,  896. 

The  fact  that  the  Instrument  in  question 
was  Invalid  as  an  assignment  for  jthe  benefit 
of  the  creditors,  and  might  have  been  attack- 
ed by  any  of  the  creditors,  does  not  aid  Mul- 
ler.  The  bank,  of  which  Muller  was  a  di- 
rector, accepted  the  trusteeship  and  proceed- 
ed to  administer  the  trust;  hence  Muller  Is 
in  no  position  to  question  the  validity  of  the 
trust  agreement,  or  to  question  the  right  of 
the  creditors  to  call  him  to  account,  if  as  a 
director  he  has  violated  bis  duty  In  deaUng 
with  the  trust  property. 

Appellant  Muller  contends  that  the  so-caU- 
ed  trust  agreements  were  mere  powers  of 
attorney,  by  which  the  bank  was  to  act  as 
attorney  in  fact  for  the  Ramon  Land  &>  Lum- 
ber Company  in  converting  its  assets  Into 
cash  and  distributing  the  proceeds  among  ltd 
creditors. 

"A  trust,  in  the  modem  and  confined  tense  of 
the  word,  is  a  confidence  reposed  in  a  person 
with  respect  to  property,  of  which  he  has  pos- 
session or  over  which  he  can  exercise  a  power 
to  the  intent  that  he  may  hold  the  property  or 
exercise  the  power  for  the  benefit  of  some  other 
person,  or  object."  The  Laws  of  England,  vol. 
28,  Trusts,  p.  6. 

Here  the  bank,  as  trustee,  was  Invested 
with  the  legal  title  to  the  property,  and  It 
was  directed  to  dispose  of  the  same  and  to 
apply  the  proceeds  to  the  payment  of  the 
claims  of  the  creditors  of  the  Ramon  Land  & 
Lumber  Company  in  a  specified  manner. 
These  creditors,  under  the  terms  of  the  In- 
strument, were  the  -beneficiaries  of  the  trust, 
and  no  power  was  reserved  in  the  creator  of 
the  trust  to  change  Its  directions  so  given,  or 
to  alter,  Change,  or  modify  the  terms  and 
conditions  of  Qie  agreement,  provided  the 
trust  was  executed  within  the  time  limited, 
viz.  within  three  years.  The  land  was  sold 
within  the  «peclfled  time,  and  the  Interests  of 
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the  benefldarfes  became  fixed  and  Irrevoca- 
ble. 

Although,  as  stated,  the  tnut  agreement, 
treated  as  an  assignment  for  the  benefit  of 
the  creditors  would  have  been  Invalid  and 
subject  to  be  set  aside  by  any  creditor,  not 
accepting  its  provisions,  MuUer  is  in  no  po- 
sition to  set  up  the  invalidity  of  the  trust 
agreement,  or  to  otherwise  attack  it,  when, 
as  stated,  the  corporation  of  which  he  was 
a  director  treated  it  as  a  valid  and  binding 
trust,  for  the  benefit  of  the  creditors  of  the 
creator  of  the  trust.    - 

Treating  the  agreement  as  establishing  the 
relation  of  trustee  and  cestui  que  trustents, 
as  between  the  bank  and  the  creditors  of  the 
Ramon  3Land  &  Lumber  Company,  we  will 
proceed  to  consider  the  questions  presented 
by  Muller. 

[I,  7]  First,  It  Is  contended,  that  a  direc- 
tor is  under.no  disability  to  contract  with  the 
corporation  of  which  he  Is  such,  provided  be 
acta  fairly  and  deals  at  arm's  length  with 
his  fellow  directors.  Here,  all  parties  con- 
cede there  was  no  intentional  fraud  on  the 
part  of  either  Muller  or  the  bank.  Muller, 
as  a  director  knew  of  the  repeated  efforts 
made  to  sell  the  grant;  the  price  at  which  It 
had  been  offered,  and  all  the  facts  relative 
thereto.  He  bad  taken  the  proposed  pur- 
chaser over  the  grant,  and  while  he  did  not 
know  that  be  would  purchase  it,  he  knew  that 
If  a  deal  should  be  consummated,  the  pur- 
diaser  would  pay  $80,000  for  it  With  this 
knowledge,  he  obtatoed  an  option  for  the 
grant  for  $50,000,  which  was  subsequently 
Increased  to  $S3,900.  He  says  that  he  pur- 
posely refrained  from  telling  his  fellow  di- 
rectors about  these  negotiations  with  Pond, 
for  fear  that  they  might  want  more  for  the 
grant.  No  one  asked  hinf  as  to  the  price  for 
which  he  was  expecting  to  sell  the  grant.  He 
knew  that  other  directors  had,  at  various 
times,  options  on  the  grant.  He  supposed  that 
he  had  a  right  to  contract  with  bis  fellow  di- 
rectors In  regard  thereto,  and  apparently  no 
one  of  the  other  directors  was  cognizant  of 
the  fact  that  they  could  not  lawfully  make 
such  a  contract  with  a  fellow  director. 

Thb  present  case  presents  a  unique  prop- 
osition. In  that  it  not  only  Involves  the  trust 
relations  between  a  director  and  the  corpora- 
tl<Hi  which  be  represents,  but  it  presents  the 
further  question  of  his  dealing  with  proper- 
ty held  in  trust  by  the  corporation  for  the 
benefit  of  third  parties.  There  are  some 
cases  which  seemingly  imply  that  a  director 
may  deal  at  arm's  length,  relative  to  corpo- 
rate property  and  Interests,  with  his  fellow 
directors,  notwithstanding  the  fact  that  he 
occupies  a  trust  relation  of  the  highest  char- 
acter toward  the  corporation  which  he  rep- 
resents, or,  perhaps,  more  definitely  stated, 
toward  the  stockholders  of  the  corporation. 
We  think,  however,  that  under  such  circum- 
atances,  nothing  but  the  utmost  good  faith  on 
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his  part,  snpplem^ted  by  a  full  and  fair 
disclosure  In  advance,  to  his  fellow  directors, 
will  satisfy  the  requirements  of  the  law  and 
enable'  him  to  retain  a  profit  made  at  the 
expense  of  the  corporation.  Appellant  Mul- 
ler cites  the  following  cases:  Richardson  v. 
Green,  133  U.  S.  30,  10  Sup.  a.  280,  33  L.  Ed. 
516 ;  Ft.  Payne  Rolling  Mill  Co.  v.  HiU,  174 
Mass.  224,  54  N.  B.  532;  Barnes  v.  Spencer 
&  Barnes  Co.,  162  Mich.  509,  127  N.  W.  752, 
139  Aiu.  St.  Rep.  687;  E^gge  v.  Bergenthal, 
130  Wis.  594,  109  N.  W.  681.  110  N.  W.  798; 
Cowell  V.  McMUlin,  177  Fed.  25,  100  0.  0. 
A.  443;  Huffaker  v.  Germania  Safety  Vault 
&  Trust  Co.,  107  Ky.  200,  53  S.  W.  288,  48 
L.  R.  A.  384.  A  careful  reading  of  these 
cases  will  show,  we  believe,  that  they  do  not 
go  to  the  extent  claimed  by  the  appellant. 
The  true  rule  in  this  regard  is  stated  by  Mr. 
Thompson  in  his  work  on  Corporations  (6th 
Ed.)  i  1223,  as  foUows: 

"The  law  prohibits  a  trustee  from  speculating 
in  the  subject-matter  of  his  trust;  and,  while 
a  purchase  by  a  director  of  the  corporate  assets 
may  not  be  entirely  void  as  to  creditors,  he  will 
not  be  permitted  to  reap  a  benefit  to  their  detri- 
ment by  dealing  in  such  assets  as  a  third  party. 
If,  therefore,  he  does  purchase  corporate  assets, 
he  must  account  to  those  who  have  the  right  to 
demand  ft  for  the  foil  value  of  the  property  so 
purchased.  'No  principle  in  the  law  of  corpora- 
tione,'  say  recent  writers  on  corporation  law, 
'is  founded  on  sounder  reasons,  or  more  surely 
settled,  than  the  principle  that  the  directors, 
trustees,  or  other  officers  of  a  corporation,  who 
are  intrusted  with  its  interests,  and  occupy  a 
fiduciary  relation  to  it,  will  not  be  allowed  to 
contract  with  the  corporation,  directly  or  indi- 
rectly, or  to  sell  property  to  it  or  purchase 
property  from  it,  where  they  act  both  for  the 
corporation  and  for  themselves.  In  such  a  case, 
the  transaction  is,  at  the  very  least,  voidable 
at  the  option  of  the  corporation;  and  it  may 
be  avraded  and  set  aside,  or  affirmed  and  any 
profits  recovered,  without  proof  of  actual  fraud 
or  of  actual  injury  to  the  corporation.'  This 
rule  requiring  fidelity  of  action  is  not  limited  to 
directors  expressly,  but  extends  to  other  mem- 
bers of  the  corporation  who  assume  to  act  in 
a  fiduciary  character  for  it  Hence  the  general 
rule  applicable  alike  to  directors  and  other 
members  may  be  stated  thus:  A  member  of  a 
corporation,  acting  in  its  behalf,  either  as  a 
director  or  a  member  of  a  committee,  to  pur- 
chase or  sell  property,  assumes  towards  the  cor- 
poration relations  of  a  confidential  and  fiduciary 
character:  and  by  accepting  such  an  appoint- 
ment with  its  implied  duties  he  becomes  intrust- 
ed with  powers,  and  charged  with  duties,  to  be 
exercised  and  performed  for  the  common  inter> 
esta  of  the  corporation  and  stockholders,  and 
not  for  his  own  private  interests  or  profit  In 
purchasing  or  selling  property  he  cannot  re- 
serve a  benefit  or  reap  any  profit  to  himself  or 
a  finh  with  which  he  may  be  connected  without 
an  abuse  of  the  trust  and  confidence  reposed  in 
him  by  tho  corporation.  The  law  will  enforce 
fidelity  on  the  part  of  a  person  who  acts  for 
others,  by  imposing  upon  him  a  disability,  ei- 
ther partial  or  complete,  to  deal  in  his  own  be- 
half or  for  his  own  private  interests  or  profit 
in  respect  to  a  matter  involving  such  trust  or 
confidence." 

That  a  director  is  not  wholly  precluded 
from  dealing  with  corporatltKis  which  he  rep- 
resents Is  shown  by  the  next  succeeding  sec- 
tion (1224),  but  req'Ulres  of  him,  when  so 
dealing,  to  make  a  fuU  and  fair  disclosure 
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to  the  other  directors  of  all  the  drcumstances 
attending  the  proposed  transection  and 
the  extent  of  the  benefit  which  he  wlU  re- 
ceive thereby.    The  author  says: 

"The  rnlea  given  with  reference  to  a  director 
dealing  with  the  corporation,  or  with  himself, 
and  requiring  him  to  account  for  secret  profits, 
do  not  mean  that  a  trustee  is  absolutely  prohib- 
ited either  from  dealing  with  the  corporation  or 
from  making  a  profit  out  of  his  trust  relation. 
The  principles  announced  are  intended  to  pre- 
vent directors  from  making  a  secret  profit  in 
transactions  between  themselves  and  the  corpo- 
ration. They  do  not  impose  upon  th6  director 
an  absolute  duty  to  avoid,  wholly,  the  doing  of 
anything  for  his  own  benefit;  but  his  obligation 
to  the  beneficiaries  in  the  trust  is  to  make  full, 
fair,  and  complete  disclosure  of  all  tbe  circum- 
stances attending  any  transaction  which  will 
benefit  himself  in  any  manner  different  from  the 
manner  in  which  all  the  shareholders  will  be 
benefited." 

We  do  not  believe  that  a  director  can  deal 
at  arm's  length  with  his  fellow  directors  In 
regard  to  the  corporate  property  or  corporate 
interests.  The  position  of  confidence  which 
he  has  held  has  enabled  him  to  obtain  an 
Intimate  knowledge  of  the  affairs  of  the 
corporation  and '  to  exercise  influence  with 
those  associated  with  him  in  the  manage- 
ment If  the  other  directors  of  the  corpora- 
tion are  disinterested,  the  director  ^»in,  we 
think,  deal  with  them  as  any  other  trustee 
can  deal  with  the  cestui  que  trust,  and  bis 
contract  will  be  upheld,  provided  he  makes  a 
full  disclosure  of  all  the  facts  known  to  blm 
about  the  subject  and  takes  no  auvantage  of 
bis  position  and  deals  honestly  and  openly 
and  concludes  a  contract  fair  and  beneficial 
to  the  corporation.  See,  also,  Cook  on  Cor- 
porations, {  653  and  authorities  cited.  .Other 
authorities  to  tbe  same  effect  cited  by  appel- 
lee are  as  follows:  Perry  on  Trusts  (6th  Kd.) 
H  206,  430;  Pomeroy's  Eq.  Jur.  §§  958,  1077; 
Magee  on  Banks  and  Banking  (2d  Ed.)  §  103 ; 
5  C.  J.  1224;  10  Cyc.  799;  Gay  v.  Young 
Men's  Consol.  Co-op.  Merc.  Inst,  37  Utah, 
280,  107  Pac.  237;  Purchase  v.  AU.  Safety 
Dep.  &  Trust  Co.,  81  X  J.  Eq.  344,  87  AtL 
444 ;  Newoomb  v.  Brooks,  16  W.  Va.  82,  58- 
94;  Greenville  Gas  Co.  v.  Reis  et  aL,  54  Ohio 
St  549,  44  N.  B.  271;  Tenlson  v.  Patton, 
95  Tex.  284,  67  S.  W.  92 ;  McCord  t.  Nabours, 
101  Tex.  494,  109  S.  W.  913,  111  S.  W.  144; 
Jenkins  t.  Hammerschlag,  38  App.  Div.  209, 
56  N.  Y.  Supp.  534;  Stanley  v.  Luse,  36  Or. 
25,  68  Pac.  75 ;  Morgan  y.  King,  27  Colo.  539, 
63  Paa  416;  Bobbins  v.  Butler,  24  111.  387; 
Jarrett  v.  Johnson,  216  lU.  212,  74  N.  B.J?56; 
Frazier  v.  Jeaklns,  64  Kan.  615,  68  Pac.  24, 
67  Ia  R.  A  675.  In  the  case  of  Tenison  v. 
Patton,  95  Tex.  284,  67  S.  W.  92,  the  court 
cays: 

"The  corporation  is  a  s^arate  entity,  for 
which  its  board  of  directors  acts.  The  persons 
having  the  beneficial  interest  in  the  property  are 
the  stockholders,  but  their  rights  are  centered 
in  the  corporation,  and  are  managed  and  con- 
trolled through  the  board  at  directors,  as  the  ac- 
tive representative  of  the  company;  and  it  is 
through  it  and  not  the  stockholders  that  business 
dealings  are  carried  on.  When  a  personal  in- 
terest of  one  of  tbem  springs  op  adverse  to  that 


of  the  corporation,  it  diaqaalifles  him  to  act  con- 
cerning it  as  one  of  tbe  representatives  or 
agents.  But  the  others  do  not  lose  their  repre- 
sentative capacity,  and  still  have  power  to  bind 
the  company.  The  disqualified  director  cannot 
deal  with  them  as  a  stranger,  because  the  posi- 
tion of  confidence  which  he  has  held  has  en- 
abled him  to  gather  an  intimate  Icnowledge  of 
the  affairs  of  tbe  corporation  and  to  exercise 
influence  upon  those  associates  with  him  in  their 
management.  But  tbe  company  is  represented 
by  those  who  alone  can  act  for  it,  and  if  they 
are  disinterested,  he  can,  we  think,  deal  with 
tbem  as  any  other  trustee  can  deal  with  tbe 
cestui  que  trust,  if  he  makes  a  full  disclosure 
of  all  facts  known  to  him  about  the  subject, 
takes  no  advantage  of  his  position,  deals  non- 
estly  and  openly,  and  concludes  a  contract  fair 
and  beneficial  to  tbe  company.  The  board,  in 
such  transactions,  acts  in  a  fiduciary  capacity  to 
the  stockholders,  and  for  this  reason  should  not 
be  allowed,  in  making  a  contract  with  their  co- 
director,  to  sacrifice  the  interest  of  those  com- 
mitted to  their  charge." 

Gay  V.  Young  Men's  Consol.  Co-op.  Mer- 
cantile Inst.,  37  Utah,  280,  107  Pac.  237,  is  a 
comparatively  recent  decision  of  the  Supreme 
Court  of  Utah  on  facts  somewhat  similar  to 
those  in  the  case  at  bar.  The  wife  of  Joshua 
Gay,  In  order  to  se^re  an  indebtedness  of  the 
latter  to  a  corporation,  conveyed  to  it  a  cer- 
tain parcel  of  land  by  deed  prescribing  the 
condition  that  said  corporation  should  receive 
and  hold  the  title  to  said  land  in  trust,  and 
should  sell  the  same  for  the  best  price  ot>- 
talnable  therefor,  bnt  in  no  event  for  less  than 
$300;  and,  that  when  said  land  was  sold,  the 
corporation  should  retain  out  of  the  proceeds 
the  amount  of  said  Indebtedness,  and  account 
to  the  wife  for  the  balance  of  the  proceeds 
of  said  sale.  Tbe  land  was  sold  soon  there- 
after to  one  Rockhill,  a  director  of  trustee 
corporation,  for  l^e  sum  of  $300,  and  be  in 
turn  within  a  few  days  thereafter  sold  to  one 
King  for  the  sum  of  $500.  The  court  held 
that  this  transaction  rendered  both  the  cor- 
poration and  Rockhill,  the  director,  liable  to 
the  wife  for  the  difference  between  the  amount 
of  said  indebtedness  and  $500,  the  price  at 
which  said  property  was  sold  by  the  director. 
Among  other  things,  the  court  said: 

"The  obligation  qf  the  corporation,  therefore, 
was  in  the  nature  of  a  trust,  and  its  relation 
to  respondent  anJ  the  fund  was  in  the  nature  of 
a  trustee,  and  we  shall  so  treat  it.  Tbe  corpora- 
tion in  selling  the  property  was  boimd  to  sell  it 
for  the  'best  price  that  could  be  obtained'  there- 
for. If  tbe  property  was  sold  for  a  less  price, 
the  corporation  would  still  be  liable  to  respond- 
ent for  the  difference  between  what  the  prop- 
erty was  actually  sold  for  and  what  the  corpo- 
ration could  have  obtained  for  it  If  the  proper- 
ty in  question,  therefore,  was  sold  for  $500,  as 
found  by  the  court,  on  the  26th  day  of  July, 
1006,  then  that  amount  was  obtainable  for  it  on 
that  date.  It  is  contended  that  the  land  was 
sold  by  the  corporation  to  Rockhill  on  the  21st 
day  of  July,  1906,  for  the  sum  of  $300,  and 
therefore  the  corporation  is  required  to  account 
for  that  sum  only.  For  the  reasons  hereinafter 
stated  we  cannot  treat  the  transfer  of  the  prop- 
erty to  Rockhill  as  a  sale,  and  hence  we  are  of 
the  opinion  that  the  corporation  is  clearly  liable 
under  its  trust  agreement" 

After  thus  dLq>osing  of  the  liability  of  the 
trustee  corporation,  the  court  th«t  d^ils  with 
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tbe  position  of  the  director.    The  opinion  pro- 
ceeds: 

"Bat  ia  the  appellant  Rockhill  also  liable  to 
the  respondent?  The  answer  to  this  question 
depends  upon  two  things,  namely,  Rockhill's  re- 
lation to  tbe  corporation,  and  tiie  cbaracter  of 
the  transaction  by  which  it  obtained  title  to  the 
land  in  question.  KockhiU's  relation  to  the  cor- 
poration was  that  of  director  and  vice  presi- 
dent." 

Then  OGcars  a  somewhat  lengthy  discussion 
of  the  knowledge  with  which  an  officer  of  a 
corporation  Is  chargeable,  after  which  the 
court  concludes  as  follows: 

"Under  the  court's  findings  In  this  case,  when 
-viewed  in  the  light  of  the  law  applicable  to 
them,  the  transaction  by  which  Rockhill  obtain- 
ed title  to  the  land  in  question  on  tbe  2lBt  day 
of  July,  1906,  amounted  to  no  more  than  to  con- 
stitute him  a  trustee  for  the  respondent.  Tbe 
property,  which  was  therefore  held  in  trust  for 
respondent  by  tbe  corporation,  was  after  the 
tranirfer  held  in  trust  for  her  by  Rockhill. 
*  *  *  As  we  have  seen,  Rockhill  is  in  no  bet- 
ter plight  than  the  corporation,  since  be  simply 
stands  in  its  shoes,  and,  in  so  far  as  respond- 
ent's rights  are  concerned,  is  bound  by  tbe  trust 
agreement  the  same  as  the  corporation  would  be. 
^e  corporation  could  thus  discharge  its  obliga- 
tions only  by  complying  with  the  trust  agree- 
ment, and,  in  doing  bo,  would  have  to  account  to 
respondent  for  her  proportion  of  the  $500  which 
was  the  sale  price  of  the  property.  Rockhill  be- 
came a  volunteer  trustee,  and  has  obtained  and 
holds  tbe  fund  derived  from  the  sale  of  the  land, 
and  hence  we  can  see  no  good  reason  for  holding 
that  he  should  not  be  required  to  account  to 
respondent  for  the  amount  due  her  under  the 
trust  agreement  in  accordance  with  its  terms,  all 
of  wtiich  tbe  law  assumes  that  Rockhill  knew." 

In  the  case  of  Purchase  ▼.  Atlantic  Safe 
Deposit  &  Trust  Co.,  81  N.  J.  Eq.  344,  87 
Atl.  444,  real  estate  was  held  In  trust  by  the 
oorporation  for  purposes  of  sale.  It  was, 
without  the  knowledge  of  Its  board  of  direc- 
tors, purchased  by  one  of  Its  directors 
through  a  third  person.  In  such  case  the 
court  held  tbe  purchasing  director  absolute- 
ly liable  to  the  cestui  que  trust  for  all  prof- 
its realized  out  of  the  transaction.  The  re- 
marks of  the  court  are  so  pertinent  and  the 
facts  of  the  case  so  similar  to  those  In  the 
case  at  bar  that  we  quote  from  the  opinion  of 
tbe  vice  chancellor  at  somewhat  greater 
length  than  usual.    The  court  said: 

"Now  the  otUer  branch  of  this  case  involves 
the  responsibility  of  Mr.  Mason,  who  admittedly, 
while  a  member  of  the  board,  purchased  property 
which  the  institution  which  the  board  represent- 
ed held  in  trust  for  complainants.  That  he  is 
liable  for  any  losses  that  have  been  sustained  by 
the  cestuis  que  trust,  or  is  liable  for  any  profits 
that  he  may  have  obtained  in  the  transaction, 
there  cannot  be  a  shadow  of  doubt  •  •  • 
Another  element  exists  in  the  case  which  I 
would  not  like  to  finally  determine  at  this  time, 
although  I  feel  well  convinced  in  my  own  mind, 
but  I  think  I  should  wish  to  hear  further  from 
counsel  before  finally  determining  it;  that  is, 
touching  the  $1,000  paid  to  Mr.  Mason  by  the 
trust  c<»npany  for  commissions.  My  present 
tiew  is  that  a  company  holding  a  property  In 
trust  for  purposes  of  sale  would  have  no  right, 
power,  or  authority  to  pay  commissions  to  a 
member  of  its  board  for  finding  a  purchaser. 
If  such  a  company  is  permitted  to  jpay  commis- 
sions to  a  member  of  its  board,  it  is  permitted 
to  pay  commissions  to  any  number  of  members 
of  its  board,  wUch  would  be  in  effect  a  board 


paying  commissions  to  itself.  It  seems  to  ma 
that  the  transaction  is  one  that  ia  against  pub- 
lic policy ;  that  a  real  estate  agent  who  for  com- 
missions makes  a  sale  of  property  for  a  compa- 
ny, which  property  the  company  holds  in  trust, 
must  be  a  man  outside  of  the  company.  The  de- 
sire to  earn  commissions  seems  to  me  to  be  in- 
compatible with  the  performance  of  the  duties 
which  belong  to  the  director  as  such.  If  this  be 
true,  tbe  trust  company  and  Mr.  Mason  would 
be  jointly  liable  to  the  cestuis  que'  trust  for  the 
return  of  that  money,  with  interest,  and  I  shall 
so  determine,  unless  briefs  from  the  respective 
counsel  convince  me  that  I  am  in  error  as  to 
this.  I  will  'ask  Mr.  French,  on  behalf  of  the 
trust  company,  to  submit  a  brief  upon  that 
point,  if  he  is  convinced  I  am  in  error,  and  to 
submit  whatever  briefs  he  wishes  to  submit- on 
that  point  to  Mr.  Carr  before  its  presentation 
to  me,  or  with  its  presentation  to  me." 

After  the  case  had  been  considered  upon 
briefs  filed  by  the  respective  parties,  the  vice 
chancellor  stlU  adhered  to  bis  original  hold- 
ing, and  In  a  supplemental  opinion  said: 

"Under  the  trust  which  was  assumed  by  de- 
fendant corporation,  it  became  the  duty  of  that 
corporation  to  find  an  advantageous  purchaser 
of  the  property  of  its  cestuis  que  trust  As  that 
corporation  could  only  act  through  its  board, 
that  duty  necessarily  belonged  to  the  board,  and 
to  each  member  of  the  board.  In  finding  a  pur- 
chaser for  the  trust  property,  a  member  of  the 
board  did  no  more  than  perform  his  plain  duty 
as  a  director,  a  duty  which  he  owed  alike  to 
the  corporation  and  to  tbe  cestui  que  trust  of 
the  corporation  which  he  was  representing.  Tbe 
corporation  and  tbe  cestui  que  trust  were  alike 
entitled  to  the  service  which  was  performed  by 
the  director,  and  were  alike  entitled  to  the  free 
exercise  of  the  judgment  of  the  director  touching 
the  desirability  of  the  sale,  uninfluenced  by  hope 
of  personal  gain,  for  the  relation  of  Uie  board 
to  the  cestui  que  trust  was  clearly  in  the  nature 
of  a  trust  relation,  notwithstanding  the  fact  that 
the  corporation  which  the  board  primarily  repre- 
sented was  the-  legal  trustee.  The  right  of  the 
corporation  for  compensation  for  the  services 
performed  by  it  in  effecting  the  sale  as  a  part 
of  its  duty  is  not  questioned ;  but  its  right  to 
pay  to  a  member  of  its  board  of  directors,  out 
of  the  fund  of  its  cestui  que  trust  compensation 
for  disclosing  a  purchaser  for  the  trust  property 
cannot,  in  my  judgment,  be  sustained.  The  right 
of  the  corporation  to  com^nsation  for  services 
performed  as  trustee  if  enurely  distinct  from  its 
right  to  an  allowance  for  an  expenditure  of  this 
nature. 

"Another  question  arises  from  the  peculiar  cir- 
cumstances connected  with  the  transactions  al- 
ready referred  to.  The  defendant  corporation 
paid  to  its  director,  out  of  the  funds  of  the 
cestui  que  trust,  a  compensation  for  disclosing 
a  purchaser  for  the  ♦  •  •  property.  At  that 
time  it  was  believed  by  all  the  members  of  the 
board,  except  the  director  to  whom  the  payment 
was  made,  that  the  purchaser  of  the  property 
was  a  stranger.  It  has  since  been  ascertained 
the  real  purchaser  was  the  director  to  whom 
the  compensation  was  paid.  That  director  is  a 
party  defendant  and  has  been  already  ordered 
to  account  to  the  cestui  que  trust  for  all  profits 
flowing  to  him  from  the  purchase.  The  item 
here  under  consideration  may  be  appropriately 
classed  as  one  of  the  items  of  profits  made  by 
the  director  through  his  purchase  of  the  prop- 
erty. For  this  item  both  the  director  and  the 
corporation  are  liable  to  the  cestui  que  trust; 
for  the  other  items  for  which  the  account  is  to 
be  taken  only  tbe  director  is  liable,  as  the  sale 
of  the  property  was  made  by  the  corporation 
in  good  faith,  without  knowledge  of  the  fact  that 
the  director  was  a  purchaser.  Under  these  cir- 
cumstances, the  joint  liability  of  tbe  director 
and  the  corporation  for  the  money  paid  to  the 
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director  for  disclosing  a  purchaser  falls  within 
the  rule  defined  in  McCartin  t.  Traphagen,  43 
N.  J.  Bq.  323,  11  Atl.  166;  for  the  corporation 
received  no  benefit  from  the  payment  and  the 
director  received  the  sole  benefit;  the  liability 
for  the  return  of  the  money  should,  in  equity, 
be  primarily  cast  upon  the  director  and  secon- 
darily on  the  corporation." 

Appellant  MuUer  seeks  to  show  that  the 
creditors  were  not  the  beneficiaries  under  the 
trust  agreement  under  which  the  corporation 
was  acting,  and  hence  cannot  question  hla 
dealing  in  the  manner  stated  with  the  corpora- 
tion. This  would  undoubtedly  be  true  if  the 
creditors  were  not  the  beneficiaries  under 
the  trust  The  contract  between  Muller  and 
the  corporation.  In  that  ev^it,  oould  only  be 
attacked  by  either  the  stockholders  of  the 
corporation  or  the  cestui  que  trust,  which 
would  be  the  Ramon  Land  &  Lumbeir  Com- 
pany. We  have  determined  that  the  credi- 
tors were  the  beneficiaries  of  the  trust,  and, 
that  being  true,  they  oould  question  the  right 
of  Muller,  as  a  director  of  the  trustee  cor- 
poration, to  retain  the  profit  made  by  him 
In  the  transaction  in  question.  Muller  was 
a  director  of  the  trustee  corporation,  and 
knew  that  It  was  acting  aa  trustee  in  the 
management  and  disposition  of  the  trust 
property.  He  knew  that  there  was  a  pos- 
sibility of  selling  the  trust  real  estate  for 
the  sum  of  $80,000.  Possessed  of  this  knowl- 
edgie^  he  secured  an  option  up<»i  the  property 
from  his  fellow  directors,  without  disclosing 
the  anticipated  invfits;  and  when  he  con- 
ceived the  Idea  of  reaping  a  personal  profit 
from  the  sale  of  the  trust  property,  his  in- 
terest came  Into  conflict  with  the  interests  of 
the  cestui  que  trust,  represented  by  his  cor- 
poration. Not  only  this,  but  the  interests  of 
the  other  shareholders  in  the  corporation 
came  Into  conflict  with  his  personal  inter- 
ests. His  interest  would  have  been  subserved 
by  securing  an  option  at  the  lowest  possible 
figure,  while  the  interest  of  the  cestui  que 
trust  and  the  shareholders  of  the  trustee  cor- 
poration demanded  that  the  trust  property 
be  tdlspoeed  of  at  the  highest  figure  obtain- 
able. The  shareholders  of  the  trustee  would 
sbare  beneficially  in  the  distribution  of  the 
trustee's  compensation  based  on  the  amount 
of  its  disbursements,  and  the  cestui  que 
trust  would  have  their  Vllvldends  increased 
proportionately  to  the  Increased  price  at 
which  the  trust  property  sold.  He  did  not 
disclose  to  the  directors  of  the  trustee  bank 
that  he  was  about  to  realize  a  large  profit 
as  a  result  of  his  dealing  with  the  trust  prop- 
erty, or  that  he  was  making  any  profit  at  all. 
Furthermore,  he  not  only  failed  to  disclose 
to  the  directors  of  his  corporation  the  profit 
whidi  be  expected  to  reap  from  the  pur- 
chase of  the  trust  property,  bnt  with  full 
knowledge  of  the  bank's  trusteeship  and  the 
terms  thereof,  he  purposely  concealed  the 
price  at  whldi  he  was  proposing  to  sell  the 
grant  for  fear  they  would  go  ahead  and  close 
the  deal  themselves. 

The  duty  of  a  full  disclosure  of  all  the 


facts  within  his  knowledge  that  might  affect 
the  action  of  his  codirectors  regarding  the 
proposed  purchase  was  a  duty  which  was  ow- 
ing even  as  between  him  and  the  other  share- 
holders of  his  corporation.  He  could  not 
sustain  his  claim  to  retain  the  profits  result- 
ing from  this  sale  when  tested  by  ordinary 
rules  governing  the  dealings  between  a  di- 
rector and  his  corporation,  with  such  corpo- 
ration divested  of  the  highly  fiduciary  ca- 
pacity in  which  it  acted  against  attack  by  a 
shareholder  of  such  corporation.  A  fortiori 
he  cannot  do  so  when  the  rigid  rules  respectr 
ing  the  purchase  by  a  trustee  from  a  cestui 
que  trust  intervene  and  tntenslftr,  as  It  were, 
the  already  fiduciary  diaracter  of  the  deal- 
ings between  a  director  and  the  corporation 
he  represents. 

The  duties  of  a  director  towards  his  cor- 
poration must  be  measureid  by  and  commen- 
surate with  the  corporation's  duties  wltb 
respect  to  the  subject-matter  of  their  dealing. 
The  corporation  can  act  only  through  its  di- 
rectors. And  where,  as  here,  the  corporation 
Is  a  trustee,  every  director  is  immediately 
clothed  with  the  habiliments  of  that  trustee- 
ship of  which  he  cannot  divest  himself  by 
any  means  whatsoever  for  the  purpose  of 
lending  sanction  to  his  dealings  with  the 
trust  property  for  peirsonal  gain.  His  deal- 
ings will  be  subject  to  all  the  rules  of  equity 
which  govern  the  relations  of  trustee  and 
cestui  que  trust,  including  the  role  whidi 
requires  an  accountinjg  to  the  cestui  que 
trust  for  any  profits  made. 

The  reasons  for  the  strict  appUcatlon  by 
the  courts  of  the  equitable  doctrine  above 
dlscusseH  are  too  apparent  fOr  extended  dis- 
cussion, and  are  fully  Justified  by  the  facts 
in  the  case. 

Frederick  MuUer's  dnty  as  a  director  ot 
the  trustee  corporation  required  him  to  aid 
in  the  disposal  of  the  trust  property  to  the 
best  advantage.  He  began  to  negotiate  for 
tlie  property  himself,  however,  and  it  im- 
mediately became  to  his  personal  interest  to 
secure  Its  disposition  at  the  lowest  figure 
possible.  Had  he  made  the  disclosure,  whldi, 
unlder  the  law  it  was  his  duty  to  make,  we 
should  have  to  impute  to  his  fellow  directors 
a  willingness  to  breach  the  trust  agreement 
into  which  they  had  entered,  to  Justify  an 
assumption  that  they  would  ever  have  con- 
summated an  option  agreement  with  appel- 
lant so  favorable  to  him  and  so  disastrous 
to  the  interests  of  the  cestui  que  trustent 

Moreover,  although  it  is  not  essential  to  en- 
title the  cestuls  que  trustent  to  the  relief 
prayed  for  that  fraud  be  shown,  and  al- 
though no  collusion  between  the  directors  and 
this  appellant  was  shown,  the  court  does  find, 
and  the  finding  is  fully  sustained  by  the  evi- 
dence, Indeed  is  supported  by  appellant's  ad- 
mission, that  he  concealed  from  them  the 
price  at  whidi  he  proposed  selling  the  trust 
property.  Even  when  by  reason  of  a  better 
offer  from  another  person,  who,  though  not 
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a  director,  disclosed  his  anticipated  profit, 
the  am>eUant  Increased  the  purchase  price 
under  his  option  from  $60,000  to  $53,500,  he 
still  did  not  disclose  anything  whatsoever 
regarding  any  profit  he  would  reap  frmn  the 
transaction.  Silence  or  nondisclosure  where 
there  Is  a  duty  to  speak  will  alone,  and  un- 
accompanied by  any  element  of  actire  fraud 
be  sufficient  to  ground  an  action  for  deceit. 
20  Cye.  15;  Anderson  v.  ReeW,  20  N.  M.  202, 
148  Pac.  502,  L.  B.  A.  igi6B,  862.  Certainly, 
according  to  any  view  of  this  transaction, 
every  duty  springing  from  appellant's  rela- 
tionship to  the  trustee  and  the  trust  property 
demanded  the  fullest  disclosure  of  the  facts, 
which  he  not  only  did  not  make  but  purpose- 
ly concealed. 

But,  aa  above  stated,  the  liability  of  this 
appellant  to  account  for  tbe  profits  resulting 
from  this  sale  are  In  no  way  dep«ident  Qp<m 
a  showing  of  fraud,  active  or  by  concealment 
It  springs  from  tbe  relationship  he  sustained 
to  the  parties  and  the  property  dealt  with. 
Here  there  was  not  only  the  duty  whldi  Mul- 
ler  owed  to  the  stockholders  of  his  corpora- 
tion but  there  was  the  added  duty  owing  to 
tbe  cestui  que  trustents.  It  would  be  going 
too  far  in  such  a  case  to  require  a  showing 
of  bad  faith  or  fraud  on  the  part  of  the  di- 
rector of  the  corporation  before  the  court 
would  set  asfde  such  a  contract  or  require 
the  director  to  account  for  the  profits  so 
made,  and  wouM  establish  a  rule  which 
would  lead  to  opportunities  for  fraud  and  in- 
justice. Ck)urts  have  always  required  the 
utmost  good  faith  upon  the  part  of  the  trus- 
tee. All  contracts  by  which  the  trustee 
makes  a  profit  on  purchases  of  trust  property 
are  universally  set  aside  by  the  courts  at  tbe 
election  of  the  cestui  que  trust.  Only  by  the 
rigid  adherence  to  such  a  rule  can  the  rights 
of  the  benefidarleB  of  tbe  trust  be  fully  pro- 
tected, and  it  would  go  far  to  destroy  the 
beneficent  effect  of  this  rule  If  the  court 
should  say  that  a  director  of  a  trustee  cor- 
poration could  deal  with  bis  fellow  directors 
relative  to  the  trust  property  and  retain  to 
himself  any  profit  which  he  might  'make  as 
against  the  cestui  que  trust  In  the  present 
case  we  are  satisfied  that  Muller  and  his 
fellow  directors  were  acting  in  Ae  utmost 
good  faith,  MuUer  under  the  assumption  that 
he  bad  the  legal  right  to  take  the  option  In 
question  and  secure  to  himself  the  anticipat- 
ed profits,  and  the  directors  likewise  honest- 
ly entertained  the  belief  that  there  was  no 
impropriety  in  the  making  of  such  a  contract; 
but  the  court  cannot  disregard  the  rules  of 
law  so  long  established  and  so  consistently 
adhered  to  because  in  a  given  case  adherence 
to  the  rule  may  work  a  seeming  hardship, 
where  disregard  of  the  rule  would  lead  to 
fraud  and  injustice  without  any  opportunity 
to  clearly  establish  such  a  fraud,  if  seeming 
good  faith  on  the  part  of  those  dealing  with 
the  trust  pr<H)erty  would  entitle  the  trustee 
or  a  director  of  tlie  trustee  to  retain  a  pei^ 


sonal  benefit  to  himself  at  the  expense  of  the 
trust  estate.  For  this  reason  we  are  com- 
pelled to  hold  that  the  trial  court  properly 
denied  Muller  his  right  to  recover. 

Another  point  presented  by  Muller  is  that 
H.  B.  Oartwright  &  Bro.  Is  estopped  to  ques- 
tion the  right  of  MuUer  to  retain  the  profit 
resulting  from  his  purchase  and  sale  of  the 
trust  property.  Assuming,  for  the  sake  of 
argument,  that  Cartwrlght  4  Bro.  was  es- 
t(q;)ped,  other  creditors,  not  so  estopped,  have 
questioned  his  right,  and  for  this  reason  It 
is  unnecessary  to  consider  the  estoppel  alleg- 
ed against  Cartwrlght  &  Bro. 

[I]  The  appellant  United  States  Bank  & 
Trust,  Company  complained  of  the  action  of 
the  court  in  refusing  to  allow  it  a  commission 
of  $1,690,  being  6  per  cent  on  tbe  $26,500 
claimed  by  Muller,  and  also  for  refusing  to 
allow  It  a  claimed  attorney's  fee  of  $1,000. 
Relative  to  tbe  claimed  commission  on  tbe 
$26,600,  the  bank  in  its  answer  filed  in  this 
case  alleged  that  api)ellant  Muller  was  en- 
titleid  to  the  said  sum,  and  that  it  was  no 
part  of  the  trust  estate,  and  set  up  other  al- 
legations tending  to  show  Muller's  right  to 
this  fund  In  question.  Both  Muller  and  tbe 
bank  were  represented  by  the  same  attorney, 
and  Muller  In  his  answer  adopted  many  of 
the  allegations  contained  in  the  answer  of  the 
bank.  We  think  the  court  was  Justified  in 
finding  that  the  beni.  had  been  an  unfaith- 
ful trustee.  Where  a  trustee  is  unfaithful 
to  the  trust,  it  is  properly  denied  compensa- 
tl<«.  The  court  in  such  cases  acts  in  Uie  ex- 
ercise of  a  sound  discretlMi  in  refusing  to 
allow  compensation,  which  discretion  will 
not  be  disturbed  on  appeal,  except  in  a  case 
of  clear  abuse. 

"It  might  be  supposed  that  the  term  ^breach 
of  trust'  was  confined  to  willful  and  fraudulent 
acts  which  have  a  quasi  criminal  character,  even 
if  they  hnve  not  Keen  made  actual  crimes  by 
statute.  The  term  has,  Iwwever,  a  broader  and 
more  technical  meaning.  It  is  well  settled  that 
every  violation  by  a  trustee  of  a  duty  whidi 
equity  lays  upon  him,  whether  willful  and 
fraudulent,  or  done  through  negligence,  or  aris- 
ing through  mere  oversight  and  forgetfulness,  is 
a  breach  of  trust.  The  term,  therefore,  includes 
every  omission  and  commission  of  either  of  the 
three  great  obligations  already  described,  of 
carrying  out  the  trust  according  to  its  terms, 
of  care  and  diligenpe  in  protecting  and  invest- 
ing the  trust  property,  and  of  using  perfect 
good  faith."     Pomerov's  Eq.  Jur.  1079. 

In  Perry  on  Trusts,  at  section  919,  the  au- 
thor speaks  concerning  this  subject,  as  fol- 
lows: 

"If  they  [tmstees]  are  guilty  of  any  breach 
of  trust,  or  of  any  vexatious  or  improper  con- 
duct the  courts  can  withhold  all  compensation, 
or  they  can  allow  such  compensation  as  will  pay 
for  the  value  of  their  services  so  far  as  they 
have  been  beneficial  to  the  estate." 

Even  though  the  trustee  acts  in  good  faith, 
if  his  conduct  is  a  breach  of  trust,  compensa- 
tion will  be  denied.  Weakley  v.  Meriwether, 
156  Ky.  304,  160  S.  W.  1054.  And  the  refus- 
al of  a  trustee  to  do  his  duty  until  compelled 
deprives  him  of  the  right  to  compensation. 
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lidiman  t.  Rothbarth,  ISO  lU.  270,  42  N.  K. 
777. 

It  Is  axiomatic  in  the  law  of  tmsts  and 
trustees  that  tbe  tinstee  shall  receive  no 
compensation  where  he  denies  the  trust. 
That  Is  exactly  what  has  been  done  by  the 
trustee  In  this  ease  with  respect  to  the  $26,- 
500.  It  has  denied  the  existence  of  a  trust 
with  respect  to  said  fund,  though  alleging  a 
willingness  to  abide  the  Judgment  of  the  court 
with  reference  thereto,  excepting,  however, 
and  seeking  to  overturn  It  on  this  appeal. 
Therefore  there  was  n,o  error  in  denying  it  a 
commission  upon  said  sum  of  $26,500. 

The  Judgment  of  the  district  court,  denying 
tbe  bank  the  right  to  take  credit  for  the 
$1,000  attorney's  fee  was  proper,  in  view  of 
the  state  of  the  record.  The  stipulation  un- 
der which  this  fee  was  claimed  was  not  pre- 
sented to  the  trial  court.  It  had  evidently 
been  misplaced  and  was  not  available.  It 
was  not  produced  for  inspection  of  the  trial 
court  before  Judgment  was  rendered.  It  was 
claimed  by  the  attorney  for  the  banik  that  it- 
was  an  unqualified  stipulation,  and  provided 
unconditionally  for  such  payment,  and  was 
signed  by  counsel  for  all  the  parties.  Counsel 
for  Cartwrlght  &  Bro.  contended  upon  the 
argument  that  it  was  a  conditional  stipula- 
tlon,  and  that  any  party  to  the  proceedings 
had  the  right  to  questlop  the  legality  of  such 
payment  No  offer  was  made  by  the  bank  to 
show  by  evidence  the  terms  and  conditions 
of  the  stipulation.  The  burden  was  upon  It 
to  sustain,  by  the  terms  of  the  stipulation, 
the  payment  to  its  attorney  of  this  amount. 
Hud)  being  true,  it  failed  to  sustain  the  bur- 
den in  this  regard;  hence  the  court  properly 
disallowed  it  this  item. 

[1, 14]  We  will  next  consider  the  appeal  of 
Hasi)elmath  and  the  creditors  Joining  'with 
him,  by  which  is  presented  the  question  of 
the  validity  of  the  preference  given  the  claim 
of  Cartwrlght  &  Bro.  over  the  general  credi- 
tors. As  heretofore  stated,  Cartwrlght  & 
Bro.,  in  their  complaint  filed  in  the  district 
court,  characterized  the  trust  agreement  as 
an  assignment  for  the  benefit  of  creditors.  If 
this  be  true^  undoubtedly  the  attempted 
preference  given  them  by  the  trustee  was  in- 
valid Without  determining  whether  the 
tmst  agreement  OMistltnted  on  assignment 
for  the  benefit  of  creditors,  to  say  the  least, 
It  was  a  trust  agreement  in  which  the  credi- 
tors of  tbe  Bamon  Land  &  Lumber  Company 
were  the  benefldarles,  and  in  which  all  the 
general  creditors  were  placed  upon  the  same 
footing.  In  their  brief  Cartwrlght  &  Bro. 
attempt  to  sustain  the  validity  of  the  pref- 
erence upon  two  propositions:  First,  that  the 
execution  of  the  mortgage  to  it  by  tbe  bank 
was  Justified  by  the  exigencies  of  the  situa- 
tion confronting  the  tnistee  at  the  time  of  its 
execution ;  and,  second,  that  the  trustee  was 
authorized  by  the  provisions  of  the  trust 
agreement,  under  which  It  acted,  to  do  as  it 
did  in  the  premises,  if  such  action  became 
necessaijr  for  the  preservation  o£  the  trust 


estate.  A  preference  is  also  claimed  upon 
another  ground  which  will  be  hereafter  con- 
sidered, as  it  has  no  connection  with  the 
mortgage  in  question. 

First,  as  to  the  authority  of  the  trustee 
under  the  trust  agreement:  Under  this  agree- 
ment Cartwrlght  &  Bro.  were  placed  In  the 
same  class  as  the  other  unsecured  creditors, 
and  the  trustee  was  given  full  authority, 
should  It  consider  it  best,  to  obtain  title  to 
the  grant  in  order  to  prevent  the  forfeiture 
of  the  grant  by  the  owners  to  do  so  and  to 
take  the  title  of  said  grant  In  Its  name,  as 
trustee.  We  have  heretofore  determined  that 
the  Ramon  Vigil  Grant  was  subjected  to  the 
tt'rms  and  provisions  of  the  trust  agreement, 
and,  this  beii«  true,  it  would  be  governed 
thereby.  Appellant  claims  that,  the  trustee 
having  full  authority  to  obtain  legal  title  to 
the  grant,  and  it  being  essential  that  it  raise 
the  amount  of  money  necessary  under  Its  op- 
tion to  enable  it  to  do  so.  It  Iiad  the  power 
to  do  whatever  was  necessary  In  order  to  ob- 
tain the  money,  even  to  the  giving  of  a  pref- 
erence to  a  creditor  for  bis  unsecured  claim. 
We  do  not  believe  Uiat  the  trust  agreement 
Justifies  such  a  construction.  The  creator 
of  the  trust  stipulated  and  provided  that 
Cortwrlght  &  Bro.  should  prorate  with  the 
other  creditors;  and,  widle  the  trustee  was 
authorized  to  obtain  title  to  the  grant  and 
could  have  borrowed  from  any  source  the 
moneys  mecessary  to  enable  It  to  do  so,  or 
could  have  used  the  money  of  the  trust  es- 
tate for  that  purpose,  we  do  not  believe  that 
it  was  competent  for  it  to  enter  Into  an 
agreement  with  an  unsecured  creditor  by 
which  he  should  advance  to  it  the  necessary 
money  under  an  agreement  by  which  such 
creditor  should  secure  a  decided  advantage 
over  all  the  other  creditors. 

It  is  true  the  district  court  found  that  ap- 
plication had  been  made  to  the  other  credi- 
tors to  assist  In  furnishing  the  money  neces- 
sory  to  enable  the  trustee  to  take  the  legal 
title  to  the  grant  While  this  finding  is 
probably  not  suW)orted  by  the  e\'ldenee,  yet  it 
is  not  questioned  by  appellants.  If  we  ac- 
cept It  as  true.  It  does  not  aid  Cartwright  & 
Bro.  Tbe  appUcatlon  to  the  other  creditors 
for  financial  assistance,  if  such  was  made, 
was  in  December,  1910,  before  the  execution 
of  the  trust  agreement  in  February,  1911. 
There  is  no  showing  made  that  any  repre- 
sentation was  made  to  the  other  creditors  to 
the  effect  that  this  money  was  necessary  In 
order  to  save  the  equity  in  the  real  estate; 
nor  was  it  represented  to  them  that  such 
creditors  as  advanced  money  for  this  pur 
pose  would  be  given  preference  as  to  their 
unsecured  claim.  Tbe  facts  relative  to  this 
matter  may  be  briefly  stated  as  follows: 

Cartwright  &  Bro.  was  the  largest  credi- 
tor of  the  Kamon  Land  &  Lumber  Company, 
their  account  amounting  to  something  more 
than  $12,000,  for  which  they  had  no  security 
whatever.  At  the  time  the  trust  agreement 
was  consummated  It  was  expected  that  a 
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speedy  sale  of  the  grant  might  be  arranged 
by  which  the  equity  would  be  preserved. 
A  man  named  Brook,  who  acted  as  an  agent 
for  the  trustee,  testifies  that  be  sent  a  cir- 
cular letter  to  the  creditors,  asking  them  to 
contribute  toward  the  refinancing  of  the 
company.  Awmrently  at  that  time  he  was 
proceeding  In  accordance  with  the  plan  pro- 
posed in  the  letter  of  Hanna  &  Wilson,  which 
is  set  out  In  the  statement  of  facts  herein. 
Afterwards,  however,  this  plan  was  aban- 
doned, and  It  was  decided  to  acquire  title  to 
the  grant  and  sell  the  same.  Cartw right  & 
Bro.  advanced  certain  moneys  for  the  pay- 
ment of  taxes  and  other  charges  prior  to  the 
Ist  day  of  July,  1911.  Shortly  before  the  1st 
day  of  July,  1911,  when  the  option  of  the 
United  States  Bank  &  Trust  Company  was 
about  to  expire.  Judge  Laughlln  appealed  to 
Cartwrl^t  &  Bro.  to  advance  the  necessary 
money,  something  over  $6,000,  for  the  pur- 
pose of  reducing  the  amount  owing  to  Smith 
and  Stebbins  and  enabling  the  bank  to  ob- 
tain a  deed  to  the  real  estate.  This  Cart- 
wright  &  Bro.  agreed  to  do  In  consideration 
of  the  bank,  as  trustee,  executing  to  it  a  sec- 
ond mortgage  on  the  real  estate,  securing 
not  only  the  moneys  advanced  for  the  purpose 
of  securing  title  to  the  grant,  but  likewise  its 
nnsecured  claim  of  something  more  than  $12,- 
000.  The  fact  that  the  trustee  was  proposing 
to  execute  this  mortgage  for  the  unsecured 
claim  was  unknown  to  the  other  beneficiaries 
of  the  trusi  That  the  bank  was  authorized 
to  execute  the  mortgage  to  secure  the  money 
advanced  by  Cartwrlght  &  Bn>.  is  not  ques- 
tioned, and  certainly  It  is  entitled  to  be  paid 
out  of  the  common  fund  the  money  It  ad- 
vanced, together  with  Interest  thereon,  and 
the  costs  and  expenses  which  it  Incurred  for 
the  benefit  of  the  trust  estate.  At  sectlcm 
1086,  Pomeroy's  Bq.  Jur.,  the  author  says: 

"Although  In  general  a  creditor  who  advances 
money  to  a  trustee  obtains  only  the  personal 
liability  of  the  trustee,  and  has  no  demand 
enforceable  against  the  estate,  yet  if  the  ex- 
penditure is  authorized,  and  the  loan  is  neces- 
sary, the  trustee  may,  at  the  time  of  procuring 
the  advance,  whether  money  or  services,  by  an 
express  agreement  with  the  creditor,  make  the 
demand  a  charge  upon  the  estate,  and  thus 
create  a  lien  in  favor  of  the  creditor." 

Practically  all  of  the  unsecured  creditors 
assigned  their  claims  to  the  trustee,  subject 
to  the  trust  agreement,  and  over  80  per  cent 
In  amount  appeared,  claiming  benefits  under 
its  terms  and  affirming  Its  provisions.  Cart- 
wright  &  Bro.  filed  its  dalm  with  the  trus- 
tee, and  thus  gave  their  assent  as  to  the  pro- 
visions of  the  trust  agreement  However, 
In  this  country,  "if  an  assignment  not  fraud- 
ulent. Is  made  to  a  trustee  for  the  benefit 
of  creditors,  their  assent  Is  not  necessary, 
or  their  assent  will  be  presumed  In  all  cases 
if  it  Is  for  their  benefit  and  contains  no  un- 
nsnal  clauses  or  restrictions."  Perry  on 
Trusts  (6th  Ed.)  f  593;  Burrill  <m  Assign- 
ments (6th  Ed.)  §  90.  Furthermore,  by  assign- 
ing their  claims  to  the  trustee,  the  creditors 


did  become  actual  parties  to  the  trust  agree- 
ment. Burrill  on  Assignments  (eth  Ed.)  p.  129, 
§  428.  Thus  at  the  time  the  trust  agreement 
was  executed  it  became  in  effect  a  tripartite 
agreement,  binding  in  aU  Its  terms  upon  the  as- 
signee, assignor,  and  creditors  equally.  It  Is 
elementary  that  thereafter  no  modifications 
of  any  of  its  terms  could  be  made  by  any  of 
Its  parties  without  the  agreement  of  all,  and 
that  the  powers  and  duties  of  the  trustee 
were  limited  strictly  by  Its  terms. 

"The  powers  of  trustees  under  deeds  of  trust, 
and  of  mortgagees  under  mortgages  with  power 
of  sale,  depend  entirely  upon  the  terms  of  the 
deeds.  Such  powers  are  created  by,  and  exist 
in  the  deeds,  and  of  course  they  exist  in  the 
terms  in  which  tbcy  are  created,  and  in  no  oth- 
ers. They  are  to  be  exercised  by  the  trustees 
in  pais.  TKey  are  wholly  matters  of  conven- 
tion and  contract  iietween  the  parties,  and  not 
of  law  or  jurisdiction.  They  can  be  exercised 
because  they  are  conferred  by  one  party  upon 
another,  and  not  because  the  law  or  the  courts 
have  conferred  or  authorized  them."  Perry  on 
Trusts  (6th  Bd.)  vol.  2,  f  602. 

It  follows  that  the  trustee's  exercise  of  au- 
thority must  be  construed  solely  in  the  light 
of  the  trust  agreement.  No  other  considera- 
tions can  weigh  in  the  determination  of  this 
question.  It  is  a  matter  of  simple  contract 
and  In  no  wise  complicated  or  difficult  If 
the  trust  agreement  did  not  confer  the  power 
upon  the  trustee  to  prefer  one  unsecured 
creditor  over  another,  then  the  attempted  ex- 
ercise of  that  power  is  void  and  can  avail 
nothing. 

"If  idl  parties  proceed  nnder  the  deed,  the 
trustees  must  find  their  power  in  the  deed  of 
assignment  or  settlement,  and  they  must  pro- 
ceed in  accordance  with  it  in  selling  the  prop- 
erty and  in  paying  the  debts;  if  preferences  are 
made,  the  trustees  must  pay  Uiem;  if  all  are 
to  be  paid  equally,  the  trustees  must  pay  in 
that  manner.  If  the  trust  is  to  pay  only  a 
certain  class  of  debts,  or  a  certain  number  of 
debts  named,  the  trustees  must  confine  them- 
selves to  their  power.  The  principle  on  which 
this  rests  is  that  the  assignor  was  the  owner 
of  the  property,  and  he  could  give  such  direc- 
tions as  to  the  disposal  of  it  as  he  pleased;  and, 
80  long  as  the  law  does  not  interfere  to  set  aside 
the  assignment,  the  assignee  must  follow  the 
only  power  given  to  him,  to  wit,  the  deed  of 
assignment"  Perry  on  Trusts  (6th  Bd.)  vol. 
2.  r597. 

"The  principal  duties  which  devolve  upon  the 
assignee  by  his  acceptance  of  the  trust  are  those 
marked  out  by  the  assignment  itself,  namely,  to 
take  possession  of  the  property  assigned,  to 
convert  it  into  money  by  the  process  of  collection 
and  sale,  and  to  distribute  the  proceeds  among 
the  creditors  entitled."  Bamll  on  Assign- 
ments (eth  Bd.)  p.  483. 

The  trustee  "must  be  governed  throughout  by 
the  terms  and  provisions  of  the  deed,  so  far  as 
they  can  be  legally  pursued." 

"All  the  acts  of  the  trustees  within  the  scope 
of  their  authority  conferred  by  the  de«3,  and 
within  the  duties  imposed  by  the  law,  bind  the 
creditors,  debtor  and  themselves;  unauthorized 
acts  do  not,  and  they  may  be  required  to  ac- 
count for  the  misapplication  of  the  fund  or  omis- 
sion of  duty."  Burrill  on  Assignments  (6th 
Kd.)  p.  484;  Burrill  on  Assignments,  supra,  i 
350. 

"l^tle  is  vested  in  the  assignee  for  the  pnr- 

Sose  merely  of  executing  the  trust  in  the  manner 
irected."    Burrill,  supra,  p.  480. 
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Furthermore,  It  knew  what  the  contents  of 
th«  trust  agreement  were  at  the  time  it  was 
executed,  and  at  no  time  prior  thereto  did  it 
stipulate  that  Its  unsecured  claim  should  be 
preferred  In  consideration  of  Its  advances, 
or  that  the  deed  should  contain  any  provi- 
sion permitting  the  trustee  to  prefer  the 
claim  for  said  consideration.  Therefore  the 
deed  of  assignment  conferred  no  such  pow- 
er upon  the  trustee.  It  appears  from  the 
evidence,  and  Is  nowhere  denied,  that  prior 
to  the  execution  of  the  deed  of  assignment,  it 
was  agreed  tliat  Cartwrlght  &  Bro.  should 
have  a  second  mortgage  to  cover  all  their 
advances. 

From  the  testimony  it  appears  that  about 
June  28,  1911,  four  months  after  the  execu- 
tion of  the  deed  of  assignment,  when  the 
time  arrived  for  Cartwrlght  &  Bro.  to  pay  the 
amount  necessary  to  reduce  the  purchase 
price  down  to  $33,000,  they  stipulated  that 
not  only  their  advances,  but  also  their  un- 
secured claim,  should  be  Included  in  the 
second  mortgage.  It  is  admitted  that  none  of 
the  interested  parties  was  notified,  nor  was 
their  consent  asked,  to  this  violation  of  the 
terms  of  the  deed  of  assignment  Until  the 
note  and  mortgage  were  executed  and  the  lat- 
ter recorded,  no  one  had  notice,  either  actual 
or  constructive,  of  the  attempted  preference. 
If  Cartwrl^t  &  Bro.  had  stipulated  with 
the  lumber  company  at  the  time  the  assign- 
ment was  drawn  that  in  consideration  of  its 
advances  to  save  the  equity  Its  tinsecured 
claim  should  be  preferred,  and  this  had  been 
inserted  in  the  deed  of  assignment,  there 
Is  no  doubt  that  the  preference  would  have 
been  valid,  since  "In  cases  free  from  fraud 
assignments  usually  operate  according  to 
their  precise  tenor  and  purport,  and  to  the 
intention  of  the  assignors  in  making  them." 
Burrill,  supra,  p.  853.  Tbe  order  of  payment 
of  the  creditors  is  clearly  set  forth  in  the 
deed  of  assignment  as  follows: 

"The  said  party  of  the  second  part  agrees  to 
administer  the  affairs  of  the  party  of  the  first 
part  for  the  interest  of  the  stockholders  and 
creditors  of  the  party  of  the  first  part,  and 
to  apply  the  net  proceeds  derived  from  the  dis- 
position of  any  and  all  of  the  assets  of  the  said 
party  of  the  first  part,  as  follows,  to  wit: 

"First.  To  the  payment  of  labor  liens  which 
have  accrued,  or  may  accrue  against  said  par- 
ty of  the  first  part. 

"Second.  To  the  payment  of  creditors  of  the 
party  of  the  first  part  by  dischnrglng  the  obli- 
gations due  to  the  secured  creditors  first,  and 
thereafter  the  obligations  of  the  unsecured  cred- 
itors. 

"Third.  It  is  further  agreed  and  imdcrstood 
that  if  the  narty  of  the  second  part  considers 
it  best  to  obtain  title  to  the  grant  called  the 
Ramon  ViRil  Grant,  in  which  the  party  of  the 
first  part  has  an  equity  of  twenty  thousand 
dollars  (?20,000)  to  this  date,  in  order  to  pre- 
vent the  forfeiture  of  the  grant  by  the  owners 
of  said  grant,  under  the  terms  of  the  contract 
between  the  owners  of  said  grant,  and  the  party 
of  the  first  rart,  it  shall  have  full  authority  to  do 
BO  and  to  take  the  title  of  said  grant  in  its 
name  as  trustee,  and  to  dispose  of  the  same  at 
any  time  within  five  months  from  date  at  not 
less  than  three  dollars  ($3.00)  per  acre,   and 


during  the  period  between  five  months  from 
date  and  seven  months  from  date  at  not  leas 
than  two  and  'Vioo  dollars  ($2.50)  per  acre, 
and  after  that  at  not  less  than  two  dollars 
($2.00)  per  acre  and  on  such  terms  as  may  be 
agreed  upon  between  the  "arty  of  the  second  part 
and  the  creditors  of  the  party  of  the  first  part." 

Any  attempt  to  privately  prefer  one  cred- 
itor over  another  in  a  manner  not  provided 
for  In  the  deed  of  assignment  is  fraudulent 
and  void.  The  rule  is  laid  down  in  Burrill 
as  follows: 

"Where  a  preference  is  privatdy  given  to 
one  or  more  creditors  over  others,  contrary  to 
the  principle  and  professed  object  of  the  deed 
of  assignment  itself,  it  is  clearly  fraudulent  and 
void.  •  *  •  And  the  rale  is  the  same  wheth- 
er the  agreement  be  voluntary  on  the  part  of 
the  debtor,  with  the  object  of  inducing  the 
creditor  preferred  or  other  creditors  to  agree 
to  the  composition;  or  whether  the  preference 
be  extorted  by  the  creditor  by  holding  out  a 
threat  of  refusal  to  sign.  And  in  a  case  where 
a  creditor  refused  to  accede  to  the  proposed 
composition  until  the  debtor's  brother  agreed 
to  suoply  him  with  coal  eaual  in  value  to  the 
residue  of  the  debt,  which  agreement  was  un- 
known  to  the  other  creditors  and  was  fully  per- 
formed by  the  ^brother,  it  was  held  that  the 
creditor  could  not  recover  upon  the  note  given 
him  for  the  amount  of  the  composition.  The 
doctrine  established  b^  the  preceding  cases  has 
also  received  the  sanction  of  the  courts  in  this 
country.  The  same  rule  against  secret  prefer- 
ences has  been  applied  in  Bngland  and  in  the 
United  States  to  cases  of  deeds  of  trust  for  the 
benefit  of  creditors  ratably  where  the  creditors 
became  parties  or  agree  to  release  the  debtor  on 
receiving  their  proportion  of  the  trust  fund." 
Burrill,  supra,  pp.  190.  191. 

And  this  rule  has  been  applied  to  cases 
of  the  direct  transfer  of  property  to  the  cred- 
itor preferred.  Edrington  v.  Rogers,  15  Tex. 
188;   Hancock  v.  Horan,  15  Tex.  507. 

TtOis  there  being  no  provision  in  the  trust 
agreement  authorizing  the  trustee  to  give  the 
preference.  It  cannot  be  Justified  thereunder ; 
nor  can  it  be  Justified  by  reason  of  the  exi- 
gencies of  the  situation  which  confronted  the 
trustee  at  the  time  of  the  execution  of  the 
mortgage.  It  would  be  a  dangerous  rule  to 
establish  to  permit  a  trustee  under  a  deed  of 
assignment  or  a  trust  agreement  to*prefer  an 
unsecured  claim  of  a  beneficiary  by  reason 
of  advancement  made  by  the  beneficiary  to 
the  trustee  for  the  preservation  of  the  trust 
estate.  The  authorities  go  to  the  extent,  we 
think,  of  permitting  the  party  making  the 
advance  to  secure  a  lien  upon  the  trust  es- 
tate for  the  money  so  advanced,  but  do  not, 
we  believe,  go  any  further.  If  tiie  rule  were 
established  in  conformity  with  the  view  of 
the  appellee,  it  would  be  possible  for  a  cred- 
itor to  secure  an  unjust  advantage  over  other 
creditors  by  ranking  such  advancements.  Ap- 
pellee has  cited  no  authority,  and  in  fact  we 
believe  none  can  be  found.  Justifying  his 
claimed  preference  under  either  of  the  fore- 
going propositions.  For  ttiis  reason  we  are 
compelled  to  hold  that  the  mortgage,  in  so 
far  as  it  attempted  to  secure  the  pre-existing 
indebtedness  owing  Cartwrlght  &  Bro.,  was 
invalid,  and  that  they  have  no  claim  upon 
the  fund  in  preference  to  the  other  creditors 
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as  to  sadi  prior  Indebtedness  because  of  aaid^ 
mortgage. 

It  Is  farther  contended  that  Cartwrlght  & 
Bro.  should  be  given  a  preference  as  to  the 
$28,500  claimed  by  MuUer,  which  It  Insists 
by  Its  proceeding  In  this  case  was  restored  to 
the  trust  estate.  In  support  of  this  conten- 
tion, appellee  cites  the  following  cases:  Rels 
V.  Ravens,  68  HI.  App.  53 ;  Johnson  t.  BleU, 
61  Mo.  App.  37;  In  re  Price,  McCormlck  Co., 
171  N.  T.  15,  63  N.  B.  626;  Merwln  t.  Rich- 
ardson, 62  Conn.  223;  5  C.  J.  127&  In  6  C. 
J.  1278,  It  is  said: 

"A  creditor  of  an  assigned  estate  who  has,  by 
the  exercise  of  superior  diligence,  discovered 
and  uncovered  property  and  has  thus  enlarged 
the  fund  is  entitled  to  a  preference  over  other 
creditors." 

The  text  Is  evidently  based  upon  a  state- 
ment by  the  court  In  Rels  v.  Ravens,  supra. 

The  court  In  this  case  uses  language  which 
would  Justify  the  text,  but  no  such  point 
was  Involved  in  that  case,  and  no  other  au- 
thority cited  so  holds.  The  general  rule  Is 
stated  in  the  case  of  Merwln  v.  Richardson, 
supra,  to  be  that: 

"Where  one  incurs  expense  in  rescuing  prop- 
erty belonging  to  many,  a  court  of  equity  has 
power  unquestionably  to  direct  that  the  ex- 
penses 80  incurred  shall  be  paid  from  the  com- 
mon fund." 

We  believe  that  this  is  the  limit  of  the 
right  of  a  party  in  such  a  case,  but  there  is 
another  reason  which  conclusively  establishes 
the  fact  that  appellee  was  not  entitled  to  a 
preference  on  this  ground,  if  we  assume  the 
rule  to  be  as  stated  in  Corpus  Juris.  Appel- 
lee instituted  this  suit  in  the  district  court 
for  the  purpose  of  requiring  Muller  and  the 
trustee  to  account  to  the  creditors  for  this 
fund.  It  invited  all  the  other  creditors  to 
join  with  it  in  this  suit  Some  Joined  in  the 
complaint  filed  by  it  in  the  court  bdow;  the 
remainder  appeared  by  a  separate  attorney 
and  assisted  In  the  prosecution  of  the  suit 
against  Muller  and  the  trustee,  and  In  the 
same  complaint  attacked  the  preference  claim- 
ed by  Cartwright  &  Bro.  This  being  true, 
it  cannot  be  said  that  Cartwright  &  Bro. 
alone  and  unaided  secured  the  return  to  the 
trust  estate  of  the  $26,500 ;  hence  they  would 
not  be  entitled  to  a  preference  on  this  ground. 

[11]  As  to  the  appeal  presented  by  Francis 
C.  Wilson,  assignee  of  the  claim  of  Hanna  & 
Wilson,  it  is  sulllclent  to  say  that  the  trust 
agreement  specifically  provided  for  the  pay- 
ment to  them  of  a  fee  of  $8,000  by  the  trus- 
tee, in  the  event  that  the  real  estate  was  sold 
for  $2.50  per  acre,  which  was  found  by  the 
trial  court  to  be  the  selling  price  for  the 
same.  This  being  true,  it  was  the  duty  of 
the  trustee  to  pay  this  attorney's  fee  in  pref- 
erence to  the  other  creditors  of  the  trust  es- 
tate. In  the  Matter  of  Lewis,  81  N.  7.  421, 
the  court  said: 

"The  assignee  derives  oil  his  power  from  the 
assignment,  which  is  both  the  guide  and  meas- 
ure of  his  duty.  Beyond  that,  or  outside  of 
its  terms,  he  is  powerless  and  without  au- 
thority.   The  control  of  the  court  over  his  ac- 


tions is  limited  in  the  same  way,  and  can  only 
be  exercised  to  compel  his  i>erformBnce  of  the 
stipulated  and  defined  trust,  and  protect  the 
rights  which  flow  from  it.  He  distributes  the 
proceeds  of  the  estate  placed  in  his  care,  accord- 
ing to  the  dictation  and  under  the  sole  guid- 
ance of  the  assignment,  and  the  statutory  pro- 
vi^ons  merely  regulate  and  guard  his  exercise 
of  an  authority  derived  from  the  will  of  the  as- 
signor. The  courts,  therefore,  cannot  direct 
him  to  pay  a  debt  of  the  assignor,  or  give  it 
preference,  in  violation  of  the  terms  of  the  as- 
signment and  the  rights  of  creditors  under  it. 
To  hold  the  contrary  would  be  to  put  the  court 
in  the  place  of  the  assignor  and  assert  a  right 
to  modify  the  terms  of  the  assignment,  after  it 
had  taken  effect,  against  the  will  of  its  maker, 
and  to  the  injury  of  those  protected  by  it.  We 
agree  that  the  assignee  is  merely  the  represent- 
ative of  the  debtor  and  must  be  governed  by 
the  express  terms  of  its  trust." 

This  case  then  dtes  the  case  of  Nicholson 
V.  Leavitt,  6  N.  Y.  510,  57  Am.  Dec.  499.  In 
the  case  of  ikulse  v.  Marshall,  9  Mo.  App.  148, 
the  court  said: 

"The  deeds  show  upon  their  face  that  it  was 
the  intention  ot  the  assignors  that  all  the  cred- 
itors should  be  paid  pro  rata.  No  provision  is 
made  for  individual  creditors,  and  nothing  points 
to  any  distinction.  It  is  thus  dear  that  the 
assignee  wag  riRht  in  refusing  to  make  a  differ- 
ence not  warranted  by  the  terms  of  his  trust. 
There  had  been  no  attempt  to  attack  the  as- 
signment; and'  if  no  one  complained,  the  as- 
signee's duty  was  to  follow  the  provisions  of  the 
deed,  as  plainly  expressed,  not  to  attempt  to 
alter  them,  thus  substitnting  himself  for  the 
tribunid  which  might  pronounce  on  the  ques- 
tion when  it  was  nroncrly  raised.  Until  so  rais- 
ed, assent  of  creditors  must  be  assumed  by  the 
assignee,  especially  in  a  case  like  the  present, 
where,  if  the  deeds  can  be  said  to  contravene 
the  law  at  all,  they  certainly  contravene  it  by 
no  plainly  repugnant  nrovisions,  which  may  at 
once  be  rejected  as  contradicting  the  statute." 

Quoting  from  the  case  of  Hatchett  v.  Blan- 
ton,  72  Ala.  423: 

"It  cannot  be  doubted,  that  when  a  debtor 
voluntarily  assigns  property  for  the  security  and 
benefit  of  creditors,  if  the  creditors  choose  to 
accept  the  assignment,  they  must  abide  by  its 
terms  and  provisions;  they  must  take  it  as  an 
entirety:  they  cannot  accept  in  part  and  re- 
pudiate in  part."  Perry  on  Trusts,  i  596;  Bur- 
rill  on  Assignments  (3d  Kd.)  |  479.  ''The  credi- 
tors may  have  rights  with  which  the  assign- 
ment, BO  far  as  it  confers  rights  upon  others, 
is  inconsistent.  The  asslKument  may  derogate 
from,  instead  of  extending  to  him  the  measure 
of  right  to  which  he  is  entitled.  If  that  be 
true,  he  must  elect  whether  he  will  accept  the 
assignment,  or  whether  he  will  reject  it,  and 
stand  upon  the  right  he  may  have  independent 
of  it.  Be  cannot  elect  to  claim  under  the  as- 
signment the  rights  given  by  it,  and  repudiate  it 
so  far  ss  it  pas^  rights  to  others  which  are 
inconsistent  with  independent,  distinct  rights 
to  which  he  mav  be  entitled." 

In  the  case  of  Cavanagh  v.  Morrow,  67 
How.  Prac.  (N.  Y.)  241,  the  court  said: 

"When  a  debtor,  in  failing  circumstances,  has 
made  an  assifmment  of  his  estate  for  the  pay- 
ment of  his  debts,  his  creditors  may  come  in 
under  the  assignment  and  insist  that  the  as- 
signee shall,  with  fidelity,  execute  the  trust  in 
pursuance  of  the  instrument.  Or  the  creditors 
may  stand  aloof,  refusing  to  recognize  the  va- 
lidity of  the  instrument  on  the  ground  of  actual 
fraud  or  other  illegality,  and  they  may  in- 
stitute appropriate  proceedings  at  law  or  in 
equity  to  test  the  validity  of  the  assignment 
in  the  courts.    Creditors  have  an  election  as  to 
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which  conrse  they  will  adopt.  They  cannot  nur- 
Bue  both.  Creditors  cannot  in  one  moment  take 
Btep8_  in  recpgnition  of  the  assignment,  and  in 
the  line  of  its  strict  enforcement,  according  to 
its  terms,  and  seek  to  hold  the  assignee  to  its 
performance,  in  the  next  repudiate  it  as  fraudu- 
lent and  void.  The  orineiple  of  election  rests 
upon  the  equitable  grounds  that  'no  man  can  be 
permitted  to  claim  inconsistent  rights  with  re- 
gard to  the  same  subject.  •  •  •  A  person 
cannot  accept  and  reject  the  same  instrument, 
or,  having  availed  himself  of  part,  defeat  its 
provisions  in  any  other  part;  and  this  applies 
to  deeds,  wills,  and  all  other  instruments  what- 
ever.' " 

The  trust  agreement  liavlng  made  provi- 
sion for  the  payment  of  this  fee  of  $8,000, 
and  having  been  accepted  by  the  other  cred- 
itors, they  cannot  now  attack  this  provision 
and  defeat  the  recovery  of  the  compensation 
provided  for  the  attorneys  who  prepared  the 
trust  agreement  and  conducted  the  negotia- 
tions leading  to  its  consummation. 

For  the  foregoing  reasons,  the  judgment 
will  be  affirmed  In  so  far  as  appellant  Muller 
was  denied  the  commission  claimed  by  him 
for  the  sale  of  the  grant,  and  also  affirmed 
as  to  the  compensation  fixed  for  the  trustee 
and  the  disallowance  of  the  claimed  attor- 
ney's fee  of  $1,000.  It  will  be  reversed  as 
to  the  preference  given  Cartwright  &  Bro.  on 
its  open  account,  and  in  so  far  as  it  denied 
Francis  C.  WUson  a  preference  as  to  his  at- 
torney's fee,  and  remanded  to  the  district 
court  for  further  proceedings  consistent  with 
the  views  herein  expressed. 

PARKER,  J.,  and  LEAHY,  District  Judge, 
concur. 


SHELTON  V.  JONES.     (No.  7951.) 

(Supreme  Court  of  Oklahoma.    July  10,  19l7. 

Rehearing  Denied  Sept.  18,  1917.) 

(8yHabut  hy  the  Ooart.) 

1.  Tkoteb  and   Convxbsion   (3=>32(3)— Bfeq- 
trisiTKs— Possession. 

In  order  for  the  {daintiff  to  recover  in  an 
action  of  trover,  it  is  necessary  for  him  to  al- 
lege and  prove  that  he  was  entitled  to  the  pos- 
session of  the  converted  property  at  the  time  of 
its  conversion. 

2.  Fextxtbes  «=935(2)  —  Rbai.  ob  Pbbsonax 
Propkbty— Pbbstjmption— ButtDlNQ. 

The  law  presumes  that  a  building  erected 
upom  a  tract  of  land  is  a  part  of  the  land  it  oc- 
cupies, and  therefore  real  property.  This  pre- 
sumption may,  however,  be  rebutted  by  show- 
ing that  the  building,  in  fact,  was  personal  prop- 
erty, and  not  a  part  of  the  realty. 
8.  Tboveb  and  Convkbsion  <S=332(3)— Buii,d- 

INO — ReCOVEBT. 

In  an  action  of  trover  for  the  conversion  of 
a  building  situated  upon  a  tract  of  land,  it  is 
necessary  to  specifically  aver  a  state  of  fa^s 
that  will  clearly  show  that  such  building  is  per- 
sonal property,  and  that  the  plaintiff  nas  the 
right  to  maintain  said  action. 
4.  PiXTUBES  «=27(2)— BurLDiNO — ^Landlobd 
AND  Tenants-Special  Aobebmbnt. 

The  rules  of  law  as  to  the  character  of  prop- 
erty affixed  to  the  land  of  another  and  the  right 
to  remove  the  same,  laid  down  in  section  6749, 
R.  Ij.  1910,  have  no  application  where  there  ia 


a  speciBl  agreement  between  landlord  and  tenant 
as  to  the  character  of  property  affixed  to  the 
demised  premises  or  as  to  the  right  of  removal- 

5.  FiXTUBES  «=»27(2)— Building— Landlord 
and  Tenant— Realtt  ob  Pebsonalxy— Spb- 
cial  Agbeeuent. 

When  by  special  agreement  between  landlord 
and  tenant  a  building  erected  upon  the  demised 
premises  may  be  removed  by  the  tenant  at  the 
expiration  of  the  lease  provided  the  rents  for 
the  whole  time  specified  m  the  lease  have  been 
paid,  the  character  of  such  bnilding  is  fixed  there- 
by as  persona]  property,  subject  to  become  a 
part  of  the  realty  upon  breach  of  the  conditions 
attached  to  its  removal,  and,  if  such  character 
continues  with  the  building  under  a  new  lease 
which  makes  no  reference  to  the  building  or  its 
removal,  and  such  building  continues  personal 
property  during  the  term  of  the  new  lease,  the 
conditions  also  continue,  and  it  is  subject  to  be- 
come a  part  of  the  realty  upon  failure  to  re- 
move the  same  at  the  expiration  of  the  new 
term  or  upon  failure  to  pay  the  rents  accrued 
and  accruing  nnder  said  new  lease. 

6.  Tboveb  and  Conversion  <s=»32(3)— Sufh- 
ciENCT  OF  Petition— Possession  or  Bvi^iD- 

ING. 

A  petition  in  an  action  of  trover  for  con- 
version of  a  building  erected  upon  the  lands  of 
the  lessor,  under  an  agreement  that  the  same 
may  be  removed  by  the  lessee  at  the  expiration 
of  the  lease,  provided  the  rents  specified  in  the 
lease  have  been  paid,  which  fails  to  allege  that 
the  rents  accrued  and  accruing  under  said  lease 
have  been  paid  or  tendered  to  the  landlord,  does 
not  state  facts  showing  that  plaintiff  is  entitled 
to  the  possession  of  said  building  and  fails  to 
state  a  cause  of  action. 

7.  Affeai,  and  Ebbob  «=>1039(9  —  iNSurn- 
oiENOX  OF  Petition— Cube  by  Instbuction. 

A  failure  to  aver  payment  or  tender  of  rents 
in  an  action  of  trover  for  the  conversion  of  a 
building  erected  under  an  agreement  as  stated 
above  on  the  land  of  another  is  not  cured  by 
an  instruction  directing  the  jury,  if  they  find  for 
the  plaintiff,  to  deduct  from  the  value  they  find 
the  building  to  have  the  amount  due  the  land- 
lord for  rents. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Comanche  Coua- 
ty ;  Cliam  Jones,  Judge. 

Action  by  J.  P.  Jones  against  F.  W.  Shel- 
ton.  Jddgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
InstructioDS. 

On  November  6, 1912,  the  plaintiff  in  error, 
hereinafter  called  the  defendant,  being  the 
owner  of  a  lot  In  the  city  of  Lawton, 
Comanche  county,  entered  into  a  lease  with 
Marshall  A.  Tucker  and  C.  S.  Powell,  part- 
ners, doing  business  under  the  firm  name  of 
Tucker  &  Powell,  whereby  he  let  said  lot  to 
said  Tucker  &  Powell  for  a  term  expiring 
January  1,  190S.  The  lease  contained  the 
following  provisions: 

"The  said  Shelton  also  agrees  that  the  said 
parties  of  the  second  part  shall  have  the  priv- 
ilege at  the  expiration  of  this  lease  to  move  off 
of  said  lot  any  building  which  they,  the  said  par- 
ties, have  caused  to  be  placed  thereon,  provided 
that  the  rent  for  the  whole  time  as  specified 
in  this  lease  has  been  paid." 

Tucker  &  Powell  entered  into  possession 
of  said  lot  imder  this  lease  and  erected 
thereon  a  two-story  building  whidi  is  here 
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In  conftpoversy.  Before  the  expiration  of 
said  lease  Tucker  acquired  the  Interest  of 
PowieU  In  the  lease  and  building.  After  the 
expiration  of  this  lease  Tucker  remained  in 
possession  of  the  lot  while  negotiations  for 
a  new  lease  were  pending  between  him  and 
the  defendant.  Finally  Tucker  Instituted 
suit  in  the  district  court  of  Comanche  county 
against  the  defendant  to  compel  speciflc 
performance  by  the  defendant  of  an  agree- 
ment to  lease  the  lot  to  him.  Tucker  bad 
Judgment  against  the  defendant  O.ecreeing 
speciflc  performance  of  the  agreement  to 
lease.  The  decree  of  speciflc  performance 
Is  as  follows: 

"The  said  W.  F.  Sbelton  ought  to  be  required 
to  make,  execute,  and  deliver  to  the  fsaid  M..A. 
Tucker  a  good  and  sufficient  lease  in  writing 
whereby  he  shall  lease  to  the  said  M.  A.  Tucker 
lot  1  in  block  49  in  the  city  of  Lawton,  Co- 
manche county,  Okl.,  for  a  period  of  five  years 
from  and  after  April  8,  A.  D.  1908 ;  said  lease 
to  be  conditioned  as  follows:  That  the  said  M. 
A.  Tucker  shall  pay  to  the  said  F.  W.  Shclton 
one  hundred  doUars  ($100.00)  per  month,  pay- 
able monthly  in  advance  at  Tucson.  Arii.,  and 
the  said  M.  A.  Tucker  shall  pay  all  the  taxes 
and  expenses  in  connection  with  the  said  lot 
and  the  building  thereon  from  the  1st  day  of 
January,  1908,  until  the  expiration  of  said  lease, 
excepting  that  the  said  M.  A.  Tucker  shall  not 
pay  for  the  paving  of  the  streets  outside  from 
the  sidewalk  nor  for  the  foundation  of  the 
building  at  the  north  end  and  the  east  side  of 
said  lot,  and  that  in  the  event  the  building  or 
buildings  on  said  lot  shall  be  destroyed  at  any 
time  during  the  term  of  said  lease  the  said  M. 
A.  Tucker  shall  have  the  option  to  qnit  said  lot 
and  surrender  up  possession  thereon  on  the 
date  of  destruction  of  said  building  or  buildings. 
Said  lease  shall  be  signed  by  F.  W.  Shelton  and 
made,  executed,  and  delivered  to  the  said  M.  A. 
Tucker  before  the  15th  day  of  September,  1911. 

The  decree  further  provides  that,  In  the 
event  the  defendant  falls,  neglects,  or  refuses' 
to  execute  the  lease  as  therein  decreed,  the 
decree  shall  stand  as  a  lease  with  the  same 
force  and  effect  as  though  properly  executed 
by  the  said  defendant.  This  decree  became 
final,  and  under  It  Tucker  retained  posses- 
sion of  said  lot  to  July  12,  1912,  when  he 
executed  to  the  defendant  In  error,  herein- 
after called  the  plaintiff,  a  chattel  mortgage 
conveying  the  two-story  building  erected  by 
Tucker  &  Powell  upon  said  lot  to  secure  the 
payment  of  a  note  for  |2,000  bearing  date 
October  1, 1911,  payable  one  year  after  date. 
On  July  20,  1912,  Tucker  executed  and  de- 
livered a  bill  of  sale  conveying  said  building 
to  J.  A.  Harrold.  On  June  6,  Tucker  being  In 
arrears  In  the  payment  of  rent  In  the  sum  of 
more  than  fl,800,  the  defendant  served  on 
bim  a  notice  In  writing  terminating  bis  ten- 
ancy of  said  lot  on  June  16,  1912,  for  non- 
payment of  rent.  Thereafter  the  defendant 
commenced  In  a  justice  of  the  peace  court  an 
action  of  forcible  detainer  against  Tucker 
for  restitution  of  said  lot.  While  this  suit 
was  pending  the  mortgage  to  plaintiff  was  ex- 
ecuted. The  defendant  had  Judgment  of  resti- 
tution in  the  Justice  of  the  peace  court  on 
July  20,  1912,  which  became  flnah    A  writ  of 


restitution  was  Issued,  and  a  constable  took 
charge  of  the  premises  thereunder.  Shortly 
after  midnight  on  the  Saturday  following  the 
Judgment  of  restitution,  Harrold  and  soma 
employes  commenced  removing  the  windows 
and  doors  from  the  building,  and  continued 
during  the  night  and  part  of  Monday,  until 
they  were  driven  from  the  premises  by  the 
defendant  Plaintiff  appeared  and  made  de- 
mand on  defendant  claiming  the  right  to  pos- 
session under  his  mortgage,  which  demand 
was  by  the  defendant  refused. 

Plaintiff  brings  this  action,  seeking  to  re- 
cover from  the  defendant  the  sum  of  $2,400, 
and  interest,  for  the  conversion  of  said  build- 
ing. Plaintiff  alleges  In  his  petition  the  ex- 
ecutlon  by  defendant  of  the  lease  to  Tucker 
&  Powell,  and  alleges  that  aU  rents  due  un- 
der the  term  of  said  lease  have  been  paid. 
The  petition  further  alleges  the  suit  against 
defendant  by  Tucker  for  si>eclfic  perform- 
ance, and  sets  up  and  makes  a  part  thereof 
the  decree  of  the  district  court  in  said  action. 
The  petition  further  alleges  and  sets'  up  the 
execution  of  the  note  and  chattel  mortgage 
made  by  Tucker  to  the  plaintiff,  and  alleges 
that  by  reason  of  the  acts  of  Harrold  in  re- 
moving the  windows  and  doors  from  said 
building  that  the  plaintiff  deems  himself  In- 
secure, and  the  conditions  of  said  mortgage 
were  broken,  and  he  was  entltled'to  foreclose 
the  same.  The  petition  alleges  the  value  of 
the  interest  of  plaintiff  In  said  building  to  be 
?2,400,  and  interest,  and  alleges  the  value  of 
the  building  to  be  $3,500.  It  Is  alleged  that 
plaintiff  on  July  22,  1912,  was  entitled  to 
Immediate  possession  of  said  building  because 
of  conditions  broken  In  his  said  chattel  mort- 
gage; that  on  Bald  day  the  defendant  by 
force  and  arms  took  possession  of  the  said 
building,  and  has  since  held  the  same,  and 
has  converted  the  same  to  his  own  use  and 
benefit,  notwithstanding  that  demand  for  the 
possession  thereof  has  been  made  upon  him 
by  plaintiff.  The  petition  further  alleges  the* 
Execution  and  delivery  to  J.  A.  Harrold  of  a 
bill  of  sale  by  M.  A.  Tucker  conveying  said 
building  to  Harrold,  and  alleges  that  Har- 
rold took  possession  of  said  building,  as  he 
had  a  right  to  do,  and  that  the  defendant  by 
force  and  threats  drove  said  Harrold  from 
said  building,  denied  said 'Harrold  hU'  right, 
title,  and  Interest  in  and  to  said  building, 
that  at  this  time  said  Harrold  la  the  owner 
and  entitled  to  the  possession  of  said  build- 
ing subject  to  the  rights  of  the  plaintiff  un- 
der his  mortgage,  and  that  the  defendant  has 
made  It  impossible  for  anybody  to  remove 
said  building  from  the  said  lot,  though  said 
Harrold,  owner  of  the  same,  made  effort  to 
do  so.  It  is  then  alleged  that  said  building 
was  put  upon  said  lot  and  remained  under 
the  understanding  and  condition  set  out  In 
the  petition,  and  that  it  was  put  there  for 
the  use  of  said  Tucker  In  his  business  as  a 
merchant  and  druggist,  and  that  It  was  at 
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all  times  trade  flxtures  put  on  and  built  for 
the  use  and  purposes  of  trade  by  said  Tucker. 
To  tbls  petition  the  defendant  demurred. 
The  demurrer  was  overruled  by  the  court, 
defendant  saving  an  exception.  Defendant 
then  answered,  and  the  plaintiff  replied  there- 
to. At  the  trial  the  defendant  objected  to 
the  Introduction  of  any  evidence  because  the 
petition  failed  to  state  a  cause  of  action, 
which  objection  was  overruled,  and  excep- 
tions saved  by  the  defendant  to  such  nilinK. 
At  the  conclusion  of  the  evidence  of  plaintiff 
defendant  demurred  thereto,  which  demurrer 
was  overruled,  and  exceptions  saved.  At 
the  conclusion  of  the  evidence  the  defendant 
moved  for  an  instructed  verdict,  which  mo- 
tion was  overruled,  and  exceptions  saved. 
The  jury  on  September  17,  1915,  returned  a 
verdict  for  the  plaintiff  In  the  sum  of  $2,600, 
upon  which  the-  court  entered  judgment  In 
favor  of  the  plaintiff  in  the  sum  of  $2,600, 
with  interest  at  6  per  cent  per  annum  from 
July  20,  1912.  The  defendant  unsuccessfully 
moved  for  a  new  trial,  saved  exceptions  to 
the  overruling  of  his  motion,  and  brings  er- 
ror. 

R.  J.  Bay,  of  Lawton,  for  plaintiff  in  error. 
B.  M.  Parmenter,  of  Lawton,  for  defendant 
In  error. 

RUMMONS,  C.  (after  stating  the  facts  as 
above).  The  first  assignment  of  error  urged 
In  the  brief  of  the  defendant,  and  the  only 
one  necessary  to  be  considered,  complains  of 
the  overruling  of  his  demurrer  to  the  peti- 
tion of  the  plaintiff,  and  in  support  of  this 
assignment  It  is  urged  by  defendant  that 
the  petition  does  not  show  that  the  plain- 
tiff was  entitled  to  the  possession  of  the 
building  the  value  of  which  is  sought  to  be 
recovered  at  the  time  of  the  alleged  conver- 
sion by  the  defendant. 

[1]  In  order  for  the  plaintiff  to  recover  In 
an  action  of  trover,  it  Is  necessary  for  him 
to  allege  and  prove  that  he  was  entitled  to 
the  possession  of  the  converted  property 
at  the  time  of  Its  conversion.  Aylesbury 
Mer.  Co.  V.  Fitch,  22  Okl.  475,  99  Pac.  1080, 
23  L.  B.  A.  (N.  S.)  573;  Phelps,  Dodge  & 
Palmer  Co.  v.  Halsell  Frazier  Co.,  11  OM. 
1,  65  Pac.  340;  Bank  of  Commerce  v.  Gas- 
kill,  44  OM.  728,  145  Pac.  1131 ;  McCraeken 
T.  Cline,  164  Pac.  1174.  It  is  further  urged 
<m  behalf  of  defendant  that  the  allegations 
of  the  petition  are  not  sufficient  to  show 
that  there  were  reasonable  grounds  for  the 
plaintiff  to  deem  himself  Insecure,  and  there- 
fore declare  the  conditions  of  the  mortgage 
broken  and  take  possession  of  the  prop- 
erty. We  think,  perhaps,  that  this  objec- 
tion Is  not  well  taken,  as  the  petition  con- 
tains allegations  showing  that  the  building 
was  being  torn  to  pieces  at  the  time  plaln> 
tiff  appeared  upon  the  ground. 

[2]  There  Is,  however,  a  more  serious  ob- 
jection to  the  suflBciency  of  the  petition.  The 
law  presumes  that  a  building  located  upon 


a  tract  of  land  la  a  part  of  the  land  It  oc- 
cupies, and  is  therefore  real  property.  This 
presumption  may,  however,  be  rebutted  by 
showing  that  the  building,  in  fact,  was  per- 
sonal property,  and  not  part  of  the  realty. 

[8]  In  an  action  In  trover  for  the  conver- 
sion of  a  building  situated  upod  a  tract  of 
land,  it  is  necessary  that  a  state  of  facts 
should  be  specifically  averred  that  will  clear- 
ly show  that  such  building  Is  personal  prop- 
erty, and  that  plaintiff  has  a  right  to  main- 
tain the  action.  Bridges  v.  Thomas,  8  Okl. 
620,  68  Pac.  955.  It  was  therefore  neces- 
sary for  the  petition  of  plaintiff  to  allege  a 
state  of  facts  showing  that  the  building,  for 
the  conversion  of  which  damages  are  sought, 
at  the  time  of  the  alleged  conversloa  was 
In  fact  personal  property,  and  that  plain- 
tiff at  the  time  of  such  conversion  was  enti- 
tled to  the  possession  thereof. 

In  the  instant  case  it  Is  alleged  that  the 
building  was  erected  by  the  mortgagor  of 
plaintiff  under  a  lease  which  provided  that 
such  building  might  be  removed  at  the  ex- 
piration of  the  term,  provided  that  the  rent 
for  the  whole  time  as  specified  in  that  lease 
had  been  paid.  It  therefore  sufllciently  ap- 
pears from  the  petition  that  at  the  time  of 
the  erection  of  the  building  it  was  the  in- 
tention of  the  lessor  and  lessee  that  such 
building  should  remain  personal  property 
upon  certain  conditions,  and  It  Is  alleged  in 
the  petition  that  payment  of  the  rent  speci- 
fied for  the  full  time  of  the  lease  had  been 
made.  However,  this  lease  had  expired  more 
than  four  years  before  the  plaintiff  acquired 
any  rights  In  said  building  by  virtue  of  his 
chattel  mortgage.  After  the  expiration  of 
this  lease  the  district  court  of  Comanche 
county  by  its  decree  made  a  new  lease  for 
the  parlies  in  which  no  reference  Is  made  to 
the  building  situated  upon  said  lot,  except 
that  the  court  in  its  findings  of  fact  finds 
that  the  plaintiff  therein.  Tucker,  was  the 
owner  of  the  building  situated  thereon. 
Tucker  remained  In  possession  of  the  lot  un- 
der this  lease  decreed  by  the  court  There 
being  no  provision  in  this  lease  with  refer- 
ence to  the  building  on  the  lot,  such  rights 
as  Tucker  had  in  the  building  must  rest 
uiwn  the  original  lease  made  between  Tuck- 
er &  Powell  and  the  defendant. 

[4,6]  We  think  it  is  clear  that  Tucker's 
right  under  the  lease  arising  by  operation 
of  the  decree  of  the  court  would  be  subject 
to  the  same  condition  and  limitations  with 
reference  to  the  character  of  the  building  on 
the  lot  as  to  being  personalty  or  realty,  as 
were  provided  In  the  original  lease.  Tuck- 
er's right  to  claim  the  building  as  his  per- 
sonal property  under  the  original  lease  was 
conditioned  upon  his  removal  thereof  at  the 
termination  of  the  lease,  and  also  upon  his 
payment  of  the  rents  provided  for  in  said 
lease.  While  it  is  alleged  that  he  paid  the 
rents  provided  for  in  said  lease.  It  Is  not  al- 
leged that  the  building  was  removed  there- 
from at  the  termination  of  the  lease,  nor  was 
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It  ao  removed.  Neitb'er  la  it  alleged  that  the 
rents  acruing  under  the  terms  of  the  lease 
decreed  by  the  conrt  have  be^i  paid  or  ten- 
dered to  the  defendant  It  is  alleged  in  the 
petition  that  Tacker  had  sold  and  trans- 
ferred all  of  his  Tlgbt,  title,  and  interest  in 
the  building  to  one  3.  A.  Harrold,  who  had 
gone  into  open  and  notorious  possession 
thereof  and  was  attempting  to  remove  it.  It 
therefore  appears  that  Tucker  has  parted 
^vlth  his  interest  in  said  building,  and  it 
further  appears  that  he  thereby  abandoned 
his  lease  upon  said  lot.  It  Is  therefore  ap- 
parent that  no  att^npt  was  made  to  re- 
move this  building  either  at  the  termination 
of  Tucker's  tenancy  under  the  first  lease 
or  before  the  termination  of  his  tenancy  of 
the  lease  decreed  by  the  court.  So  that  the 
allegation  contained  in  the  petition  that 
this  building  was  a  trade  fixture  cannot 
aid  the  plaintiff  for  the  reiason  that  the 
facts  allegied  do  not  bring  plalntlfC  within 
the  exception  contained  tn  section  6748, 
R.  I/.  1910.    Said  section  is  as  follows: 

"Sec.  6749.  When  a  person  affixes  his  proi»- 
«rty  to  the  land  of  another  without  an  agree- 
ment permitting  him  to  remove  it,  the  thing  af- 
fixed belongs  to  the  owner  of  the  land,  unless 
he  chooses  to  reqaire  or  permit  the  former  to 
remove  it:  Provided,  that  a  tenant  may  remove 
from  the  demised  premises  at  any  time  during 
the  continuance  of  his  term  any  thing  affixed 
thereto  for  the  purpose  of  trade,  manufacture, 
ornament  or  domestic  use,  if  the  removal  c*n 
be  effected  without  injury  to  the  premises,  unless 
the  thing  has,  by  the  manner  in  which  it  is 
affixed,  become  an  integral  part  of  the  premises." 

An  examination  of  this  section  makes  it 
-clear  that  the  provisions  thereof  are  not  ap- 
plicable to  the  facts  pleaded  in  the  instant 
case.  In  the  first  place,  the  building  was  not 
affixed  to  the  land  of  defendant  without  an 
agreement  permitting  its  removal,  for  such 
agreement  is  pleaded  by  the  piaintlfl. 

"A  spedal  agreement  between  landlord  and 
tenant  regarding  fixtures  supersedes  the  general 
rules  of  law  regulating  their  mutual  rights  and 
obligations."     11  R.  O.  L.  1070. 

Nor  does  it  appear  that  the  building  was 
removed  or  attempted  to  be  removed  during 
the  term  of  the  lease. 

The  authorities  are  not  in  harmony  upon 
the  right  of  a  tenant  to  remove  fixtures  erect- 
ed upon  the  land  of  the  landlord  under  an 
agreement  to  be  permitted  to  remove,  or  un- 
der the  right  to  remove  implied  by  law,  where 
such  tenant  has  continued  in  possession  un- 
der a  new  lease  which  makes  no  reference  to 
his  right  to  remove.  The  weight  of  authori- 
ties numerically  is  in  favor  of  the  rule  that, 
where  a  tenant  who  erects  fixtures  upon 
real  estate  during  the  term  of  a  lease,  which 
lie  has  the  right  to  remove,  either  by  the 
terms  of  the  lease  or  by  operation  of  law, 
before  the  termination  of  the'  lease,  enters 
into  a  new  lease  for  the  same  premises  with- 
out contracting  for  the  right  to  remove  such 
fixtures,  he  thereby  loses  the  right  of  removal 
which  he  had  under  the  first  lease,  and  such 
fixtures  become  a  part  of  tbie  realty.    There 


are  a  number  of  well-oonsidered  cases  whldi 
h<dd  to  the  contrary  doctrine  and  announce 
the  rule  to  be  that  the  ri^t  of  removal  is 
not  lost  because  of  failure  to  provide  in  a 
new  lease  for  such  removal,  and  that  the 
tenant  may  remove  such  fixtures  under  the 
provisions  which  gave  Iiim  the  right  of  re- 
moval in  the  original  lease.  For  the  pur- 
pose of  determining  the  instant  case  we  do 
not  deem  it  necessary  to  decide  which  one  of 
these  rules  we  should  follow,  as,  assuming 
the  rule  most  favorable  to  the  tenant,  in  the 
Instant  case  his  right  to  remove  this  build- 
ing must  rest  upon  and  be  subject  to  the  same 
conditions  that  were  imposed  upon  his  right 
of  removal  under  the  terms  of  the  first 
lease.  The  character  of  the  building  was 
fixed  by  the  terms  of  this  lease.  If  the  ten- 
ant complied  with  the  two  conditions  pro- 
vided therein,  it  was  personalty.  Upon  a 
failure  to  comply  therewith  it  became  realty. 
The  character  of  the  building,  having  been 
thus  fixed,  could  only  be  changed  by  agree- 
ment between  the  parties,  and  no  such  agree- 
ment appears. 

[I,  7]  It  seems  that  counsel  for  plaintiff  in 
preparing  his  petition  assumed  that  the  only 
condition  imposed  upon  the  right  of  removal 
was  the  payment  of  the  rents  accruing  under 
the  first  lease,  and  that  the  right  of  removal 
could  be  claimed  under  the  lease  decreed  by 
the  court  without  regard  to  the  obligation  of 
the  tenant  to  pay  rent  thereunder.  We  can- 
not agree  with  this  position  of  counsel  for 
plaintiff.  If  the  right  of  removal  is  to  be 
translated  from  the  first  lease  into  the  new 
lease  created  by  the  court,  there  must  also  be 
translated  with  it  the  condition  for  the  pay- 
ment of  the  rents  accrued  and  accruing  un- 
der the  terms  of  the  court-created  lease ;  for 
we  cannot  say,  because  the  tenant  under 
the  terms  of  the  first  lease  had  a  right  to 
remove  the  building  erected  by  him  upon  the 
termination  of  the  lease  upon  the  condition 
of  paying  the  rents  provided  for  in  the  lease, 
that,  upon  the  execution  of  a  new  lease  which 
makes  no  reference  to  the  buildings  or  their 
removal,  such  right  of  removal  continued  in 
the  tenant  for  more  than  four  years  after  th«i 
expiration  of  the  lease  which  gave  it  without 
any  corresponding  obligation  upon  the  tenant 
to  pay  the  rents  provided  for  in  the  second 
lease. 

The  tenant.  Tucker,  could  convey  by  his 
chattel  mortgage  no  greater  rights  to  the 
plaintiff  than  he  himself  had  and,  if,  as  we 
have  concluded,  Tucker  had  no  right  to  re- 
move this  building  without  the  payment  of 
the  rents  provided  for  in  the  second  lease, 
he  could  convey  no  su<dk  right  to  the  plaintiff. 
In  the  case  of  Hughes  v.  Kershow,  42  Colo. 
210,  98  Pac.  1116,  15  U  R.  A.  (N.  S.)  723,  it 
is  said  by  the  Supreme  Court  of  Colorado,  in 
construing  a  lease  which  stipulated  that  any 
improvements  erected  upon  the  premises  by 
the  lessee  should  belong  to  him,  and  that  be 
might  remove  the  same  during  the  00  days 
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last  preceding  the  expiration  of  the  lease, 
provided  he  has  paid  all  rents,  taxes,  and  as- 
sessments agreed  to  be  paid  by  him: 

"It  ta  not  necessary,  for  the  purposes  of  this 
case,  to  consider  the  sufficiency  of  a  lien  thus 
created ;  for,  assuming  that  this  lien  was  valid 
and  binding  as  between  the  parties,  it  could  only 
extend  to  the  interest  held  by  Hughes  in  the 
property.  And  when,  for  any  reason,  this  inter- 
est legally  terminated,  plaintiff's  lien  thereon 
also  terminated.  Hence,  as  above  observed,  if 
Hu|;hes  allowed  the  period  fixed  in  the  lease  to 
expire  without  payment  of  rents,  taxes,  and  as- 
sessments and  removal  of  the)  structure  from 
the  lots,  as  therein  provided,  the  building  became 
a  part  of  the  realty ;  that  is  to  say,  the  inchoate 
right  or  claim  of  his  lessors  thereto  ripened  into 
complete  ownership,  and  title  vested  in  them. 
'It  is  hardly  necessary  to  add  that  the  plaintiffs 
can  claim  no  better  title  to  the  property  in  con- 
troversy than  that  which  was  vested  in  the 
tenant  nnder  whom  they  claimed  as  mortgagees. 
When  the  mortgage  was  made,  the  building  and 
machine  were  fixtures  annexed  to  the  realty  of 
the  defendant  by  his  tenant,  and  which  the  de- 
fendant had  then  the  inchoate  right  to  claim  as 
part  of  the  freehold,  if  not  seasonably  disan- 
nexed  before  the  term  was  ended.  Talbot  v. 
Whipple,  14  Allen  [Mass.]  177.'  " 

The  case  la.«t  cited  very  nearly  approaches 
the  facts  pleaded  In  the  Instant  ease.  Ex- 
cept that  the  specific  time  of  60  days  prior  to 
the  termination  of  the  lease  was  fixed  In  that 
case  for  the  removal  of  the  building.  It  Is  on 
all  fours  with  the  case  at  bar.  It  was  there- 
fore necessary  for  the  plaintiff  In  pleading 
his  case  to  allege  facts  not  only  showing  the 
Intention  of  the  parties  at  the  time  the  build- 
ing was  erected  that  it  should  be  the  personal 
property  of  the  tenant,  but  also  that  It  still 
remained  personal  property  at  the  time  of  the 
beginning  of  this  action.  It  was  also  neces- 
sary for  the  pleade»  to  state  facts  showing 
that  all  the  conditions  which  prevented  this 
building  becoming  a  part  of  the  realty  to 
which  It  was  affixed  had  been  complied  with, 
and  that  the  plaintiffs  were  entitled  to  the 
possession  thereof  and  entitled  to  remove  It 

We  do  not  think  the  petition  sufficiently 
states  such  facts.  It  Is  not  alleged  anywhere 
In  the  i)etItlon  that  the  rents  accrued  and  ac- 
cruing under  the  terms  of  the  lease  under 
which.  Tucker  held  the  lot  had  been  paid  or 
have  been  tendered  to  the  defendant  The 
petition  therefore  falls  to  state  facts  which 
showed  him  to  be  entitled  to  the  possession  of 
the  building.  The  demurrer  should  have 
been  sustained  as  well  as  the  objection  to  the 
Introduction  of  evidence. 

The  trial  court  seems  to  have  taken  this 
view  of  the  rights  of  the  parties  to  this  ac- 
tion also ;  for  he  Instructed  the  Jury  to  the  ef- 
fect that,  If  they  foimd  for  the  plaintiff,  It 
having  been  agreed  that  |1,800  was  due  and 
unpaid  as  rents  upon  said  premises,  their  ver- 
dict should  be  for  the  difference  between 
$1,800  and  the  value  of  the  property  If  they 
found  that  the  valne  of  the  property  exceed- 
ed $1,800,  their  verdict  In  no. event  to  be  for 
more  than  the  amount  sued  for.  It  therefore 
seems  that  the  trial  court  was  of  the  opinion 
that  the  defendant  was  entitled  to  be  paid  the 


rents  due  him  before  the  plaintiff  could  re- 
cover anything  out  of  the  value  of  the  build- 
ing. Since  the  defendant  had  no  Uen  for  his 
rents,  this  Instruction  must  have  been  based 
upon  the  theory  that  payment  of  the  rents 
was  a  condition  precedent  to  the  removal  of 
the  building. 

It  may  be  urged  tliat  this  Instruction  cures 
the  error  committed  by  the  trial  court  in  re- 
fusing to  sustain  the  defendant's  demurrer. 
We  do  not  think  so.  The  Instruction  was  giv- 
en over  the  objection  and  exception  of  the  de- 
fendant &nd  we  think  the  defendant  was 
prejudiced  by  being  compelled  to  answer  the 
petition  of  plaintiff  and  being  adjudged  by  the 
court  and  Jury  to  take  the  building  and  pay 
the  plaintiff  the  value  thereof  found  by  the 
Jury,  less  the  amount  agreed  to  be  due  him 
for  rent.  Had  the  pr<^)er  procedure  been 
followed  in  the  instant  case  and  had  the  rents 
to  which  the  defendant  was  entitled  been 
tendered  him  at  the  time  demand  was  made 
for  the  building,  the  defendant  could  have 
elected  to  take  his  money  and  turn  over  the 
building  to  the  plaintiff.  Instead,  he  was,  as 
the  result  showed,  forced  to  either  surrender 
the  building  and  lose  the  rents  to  which  he 
was  entitled  or  contest  this  lawstilt  and  take 
the  building  at  the  value  fixed  by  the  Jury. 
We  therefore  conclude  that  the  trial  court 
committed  prejudicial  error  In  overruling  the 
demurrer  of  the  defendant  and  In  overruling 
the  objection  of  the  defendant  to  the  intro- 
duction of  evidence  under  the  petition. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  this  cause  r^nanded,  with  in- 
structions to  the  trial  court  to  susttdn  the  de- 
murrer to  the  petition  of  the  plaintiff. 

PER  CURIAM.    Adopted  in  whole. 


TTTRK  V.  PAGE.     (No.  8206.) 

(Supreme  Court  of  Oklahoma.    June  12,  1017. 
Rehearing  Denied  Sept  18,  1017.) 

fSpUaiut  6y  the  OoHrtJ 

1.  Appeal  and  Ebeob  <S=s>950(1)— Disobetiow 
— Amendment  of  Pleading. 

Where  the  trial  court  does  not  abuse  its  dis- 
cretion in  allowing  an  amendment,  not  a  d»- 
parture,  this  court  will  not  interfere. 

2.  MoBTOAOES  €=>! 4a— Adverse  Possession. 

Subdivision  1  of  section  3888,  St.  1803  (sec- 
tion 4655,  Rev.  Laws  1910),  statute  of  limita- 
tions, does  not  run  in  favor  of  a  mortgagee  In 
possession, 

3.  Appeal  and  Ebbob  «=>907(3)— Rbtisw— 
Presumptions. 

Where  evidence  produced  at  the  hearing  is 
not  brought  up  by  caso-made,  the  presumption 
will  be  indulged  that  the  finding  of  fact  by  the 
trial  court  is  correct. 

Error  from  IMstrlct  Court,  Cleveland  Coun- 
ty;  F.  B.  Swank,  Judge. 

Action  between  Herman  Turk  and  Albert 
S.  Page.  Tbiere  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Afltrmed. 
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W.  Ix  Eagleton,  of  Norman,  kdA  S.  W. 
Turk,  of  Purcell,  for  plaintiff  in  error.  Geo. 
3.  Eacock  and  J.  S.  Jenkins,  both  of  Okla- 
homa City,  Ben  F.  Williams,  of  Norman,  and 
W.  J.  Davidson,  of  Oklahoma  City,  for  de- 
fendant in  error. 

PER  CURIAM.  [1]  This  is  the  second 
time  this  canse  has  been  before  this  court. 
The  facts  in  the  first  case  are  set  forth  in 
Page  V,  Turk,  43  Okl.  667,  143  Pac.  1047. 
There  we  reversed  and  remanded  the  cause 
for  a  new  trial,  pursuant  to  which  the  trial 
court,  proceeding  with  the  cause,  by  consent 
referred  all  Issues  therein,  both  of  law  and 
fact,  to  a  referee,  with  power  to  permit  the 
amendment  of  any  pleadings,  pending  the 
reference,  where  necessary  or  "expedient,  and 
to  rule  upon  and  determine  the  sufficiency  of 
any  motion  which  may  be  filed  during  said 
time,  and  to  make  all  interlocutory  orders," 
and  to  report  to  the  court  his  findings  of  fact 
and  conclusions  of  law,  together  with  the 
evidence  taken  at  the  trial.  As  we  there 
decided  that  Turk  held  the  land  In  question, 
his  title  to  which  he  there  sought  to  have 
cleared,  as  a  mortgagee  in  possession.  Page, 
by  leave,  amended  his  answer  and  cross-pe- 
tition so  as  to  call  for  an  accounting,  and  of- 
fered to  pay  Turk  any  indebtedness  that 
night  be  found  due  and  owing  him  in  redemp- 
tion of  the  land,  and  prayed  that  possession 
thereof,  upon  payment  of  said  amount,  be  re- 
stored to  him.  AS  this  was  an  amendment  in 
furtherance  of  Justice,  and  not  a  departure, 
the  court  did  not  abuse  its  discretion  in  per- 
mitting the  amendment,  allowed  by  the  ref- 
eree, to  stand.  BaU  v.  Rankin,  23  Okl.  801, 
101  Paa  1105. 

[2]  After  the  amendment  was  made,  In  sup- 
port of  his  demurrer  to  the  pleading  as  amend- 
ed, Turk  urged  that  the  right  of  action  to 
.redeem  was  barred  by  the  statute  of  limita- 
tions, and  when  the  court  sustained  the  hold- 
ing of  the  referee,  that  such  it  was  not,  Turk 
assigns  as  error  the  overruling  of  his  de- 
murrer. There  was  no  error  in  this,  for  the 
reason  that  in  the  former  opinion  we  said: 

"The  possession  not  being  adverse,  the  stat- 
ute of  IimitationB  does  not  bar  the  plaintiff  in 
error  of  bis  right  of  redemption." 

And  in  the  syllabus: 

"Subdivision  1  of  section  3S88,  St.  Old.  1803 
{section  4655,  Bev.  Laws  1910)  statute  of  lim- 
itations, does  not  run  in  fiivor  of  a  mortgagee 
in  possession." 

And  such  is  the  law  of  this  case. 

In  stating  the  account  between  the  parties, 
the  referee  found: 

"(1)  That  Turk  took  possession  of  the  land  in 
controversy,  the  northeast  quarter  of  section 
twenty-nine  (29),  in  township  ten  (10)  north, 
of  range  three  (3)  west  of  the  L  M.,  in  Cleveland 
county,  Okl..  under  foreclosure  proceedings,  and 
has  bad  possession  of  said  land  from  January, 
1887,  to  present  time,  and  has  received  all  the 
rents  and  profits  of  same  to  this  day.  The  fore- 
closnre  sale  was  in  December,  18S)d.  The  sale 
was  confirmed  in  May  1897,  in  which  month 
Turk  received  the  slieriff's  deed. 

"(2)  That  Turk  paid  the  Whittaker  mortgage 


on  September  4,  1899,  in  full  to  that  date,  as 
per  the  terms  of  the  said  note  and  mortgage. 

"(3)  Hat  the  note  sued  on  in  1896  by  Turk 
was  given  by  Sharp  and  wife  to  Turk  on  October 
26,  1894,  for  1500,  with  simple  interest  there- 
on from  date  at  12  per  cent,  per  annum;  the 
first  interest  payment  being  January  1, 1896,  and 
the  second  interest  payment  due  January  1, 1897, 
said  note  being  due  on  last-named  date,  and 
that  said  note  was  tiecured  by  mortgage  on  the 
northeast  quarter  of  section  twenty-nine  (29)  in 
township  ten  (10)  north,  of  range  three  (3) 
west  of  the  I.  M.,  subject  to  the  Whittaker 
mortgage  of  $650 ;  that  said  mortgage  provided, 
irpou  default,  for  reasonable  attorney's  or  so- 
licitor's fees. 

"(4)  Turk  has  paid  all  of  the  taxes  on  the  land 
from  the  year  1896  to  1913,  inclusive  of  both 
first  and  last  named  yearB  and  $63  on  back 
taxes  for  the  years  antedating  1896. 

"(5)  Turk  made  certain  repairs  and  improve- 
ments, iKlievinK  himself  to  be  the  owner,  while 
in  fact  be  was  only  a  mortgagee  in  possession. 

"(6)  That  Turk  brought  action  to  quiet  title 
as  to  said  land  in  the  year  1902  against  Morgan 
Sharp  and  wife  and  obtained  judgment  as  to 
Uiem.  He  also  brought  suit  in  1909  to  quiet  title 
as  to  said  land  against  Morgan  Sharp  and  wife 
and  Albert  S.  Page  and  wife;  said  suit  being 
the  present  action. 

"(7)  Turk  made  Iniprovements  on  said  land 
with  the  intent  to  improve  the  farm  as  an  in- 
vestment, hoping  to  get  cash  rent  and  better 
tenants  thereby  and  with  the  further  intent  of 
possibly,  at  some  time,  making  it  his  home. 

"(8)  Turk  did  not  keep  a  formal  written  ac- 
count of  rents,  repairs,  improvements,  receipts, 
and  disbursements,  and  believed  tbat  an  ac- 
counting would  never  be  necessary  nor  re- 
quired. 

"(9)  That  the  deep  well  was  269  ffeet  deep, 
double  cased  in  part  with  corrugated  iron  cas- 
ing, with  pumo  and  windmill  attached,  and 
that  same  cost  for  drilllnK  and  casiuK  $310,  and 
the  windmill  and  pum."  cost  $190 ;  but  the  ref- 
eree finds  that  the  value  of  said  improvements 
to  the  estate  was  only  $270. 

"(10)  That  while  there  is  approximately  only 
S%  acres  now  in  aUalfa  on  the  place,  that  there 
was  put  in  alfalfa  in  1902  20  acres.  There  was 
evidence  tending  to  show  that  the  said  seed 
cost  Turk  $72 ;  but  the  referee  holds  that  the 
said  alfalfa  was  of  $20  value  to  the  estate. 

"(11)  That  there  are  only  a  few  fruit  trees 
living  at  this  time  on  the  placiL  yet  in  19()3 
Turk  had  1(X>  trees  put  out,  and  the  evidence 
tended  to  show  that  the  said  trees  cost  $32 ;  but 
the  referee  finds  and  holds  that  said  fruit  trees 
have  added  $20  to  the  estate. 

"(12)  That  in  the  year  1898  the  evidence  tends 
to  show  that  12  acres  of  land  was  grubbed  and 
put  in  cultivation  at  a  cost  to  Mr.  Turk  of  $108. 
The  evidence  also  tends  to  show  that  48  acres 
WHS  broken  In  1807  at  a  cost  to  Mr.  Turk  of 
$73.50 ;  bat  the  referee  finds  and  holds  that  all 
of  said  breaking  was  only  of  $50  value  to  the 

"(13)  That  In  1901  Mr.  Turk  paid  for  patching 
roof  on  kitchen  and  plasterine  in  house  $10. 

"(14)  That  In  the  year  1913  Turk  repaired 
the  house  (kalsomined  rooms)  at  a  cost  of  $15." 

The  referee  concludes  as  a  matter  of  law : 
"(1)  Turk  Is  a  mortgagee  in  possession  (follow- 
ing and   approving  said   Suprcrae    Court  deci- 
sion. 43  Okl.  667.  143  Pac.  1047). 

"(2)  Turk  is  entitled  to  rumbnrsement  for  all 
reasonably  necessary  repairs,  for  all  taxes  paid 
by  him,  for  the  value  of  the  estate  of  the  per- 
manent improvements  made  on  said  land  by 
him,  and  for  the  legal  rate  of  interest  on  each 
and  all  items  named  in  this  paragraph,  and  in- 
terest on  each  item  running  from  the  date  of 
its  disbursement  or  improvement  made,  respec- 
tively. 
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"(3)  Turk  is  entitled  to  the  amount  paid  by 
him  on  the  Sharp-Whittaker  mortgage  at  legal 
rate  thereon  for  the  amount  paid. 

"(4)  Turk  is  chargeable  with  the  reasonable 
rental  value  of  said  land  during  his  occupancy 
as  mortgagee.  Turk  did  not  keep  formal  writ- 
ten accounts  of  the  rents,  and  the  evidence  as 
to  the  receipts  is  insufficient  to  establish  the  ren- 
tals otherwise;  but  the  evidence  warrants  the 
fixing  of  the  reasonable  average  rental  value  of 
snid  land,  during  said  occupancy,  in  the  sum  of 
$250  per  annum. 

"(5)  Turk  is  entitled  to  the  reimbursement  for 
all  necessary  expense  actually  incurred  by  him 
in  the  collection  of  the  rents  from  said  land. 

"(6)  Neither  party  is  entitled  to  an  attorney 
fee  from  the  other  party." 

To  the  report  of  the  referee  was  attached 
an  Itemized  account  The  trial  court  con- 
firmed and  adopted  as  a  whole  the  findings  of 
fact  and  conclusions  of  law  of  the  referee, 
and  rendered  Judgment  thereon  in  favor  of 
Turk  and  against  Page  for  $1,639.50. 

[3]  The  assignments,  other  than  those  re- 
ferred to  heretofore,  Involve  only  errors  al- 
leged to  have  occurred  during  the  progress  of 
the  trial  before  the  referee,  determination  of 
which  requires  a  revlev  of  the  evidence  ad- 
duced. All  the  evidence  upon  which  were 
based  the  findings  of  fact  and  conclusions  of 
law  of  the  referee,  approved  and  adopted  by 
the  trial  court  as  its  decision,  was  not  pre- 
served by  bill  of  exceptions  or  otherwise,  and 
Is  not  incorporated  as  a  part  of  the  record 
before  us.  The  long-established  role  in  this 
Jurisdicttoii  is: 

"Where  evidence  produced  at  the  hearing  is 
not  brought  up  by  case-made,  the  presumption 
will  be  indulged  that  the  finding  of  fact  by  the 
trial  court  is  correct."  Washington  County 
Abstract  Co.  v.  Harris,  149  Pac.  1075. 

See,  also.  United  States  v.  Choctaw,  O.  ft 
C.  Ry.  Co.,  3  Okl.  404,  41  Pac.  729;  Richard- 
son V.  Shelby,  3  Okl.  68,  41  Pac.  378 ;  Rogers 
V.  Brown,  15  Okl.  624,  86  Pac.  443. 

A  careful  review  of  the  conclusions  of  law 
found  upon  the  findings  of  fact  discloses  no 
error  therein. 

Defendants  in  error  have  also  assigned  cer- 
tain errors  in  the  cross-petition.  These  -as- 
signments likewise  involve  a  review  of  the 
evidence  produced  before  the  referee,  and  as 
all  of  such  evidence  was  not  preserved  and 
made  part  of  the  case-made,  what  we  have 
said  with  reference  to  the  assignments  of  the 
plaintiff  in  error  applies  with  eqnal  force  to 
those  presented  by  the  defendant  in  error. 

The  judgment  of  the  trial  court  is  aflirmed. 
All  the  Justices  concur. 


CROBTJT-KNAPP  CO.  v.  WEBER  et  aL 

(No.  4843.) 

(Supremo  Court  of  Oklahoma.     June  12,  1917. 

Corrected  and  Refiled  and  Rehearing  Denied 

Sept  18,  1917.) 

(Syllabut  Iv  the  Court.) 

AFPEAt  AND  EBBOB   ®=>1230  —   SUPKBSEDEAS 

Bond— AccBTJAi.  of  Action. 
After  the  time  has  expired  for  appeal,  and 
tile  judgment  has  become  final,  and  not  paid. 


or  otherwise  stayed,  an  action  will  lie  on  a 
statutory  supersedeas  bond,  conditioned  for  the 
payment  of  "the  condemnation  money  and  costs 
in  case  of  [the]  judgment  or  final  order  shall 
be  adjudged  against  it,"  even  though  the  appeal 
has  not'  been  perfected,  or  fails  for  want  of 
prosecution. 

Error  from  District  Court,  Washington 
County;    R.  B.  Hudson,  Judge. 

Action  by  the  Crofut-Knapp  Company 
against  Howard  Weber  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.    Judgment  reversed. 

B.  B.  Foster,  of  Bartlesvllle,  and  Keaton, 
Wells  &  Johnston,  of  Oklahoma  City,  for 
plaintiff  in  error.  J.  P.  O'Meara,  of  Tulsa, 
for  defendants  in  error. 

TURNER,  J.  On  February  10,  1912,  the 
Crofut-Knapp  Company,  a  corporation,  plain- 
tiff In  error,  in  the  district  court  of  Washing- 
ton county,  sued  C.  &  S.  Toggery  Company 
as  principal  and  the  other  defendants  in 
error  as  sureties  upon  a  supersedeas  bond 
which  reads: 

"Know  all  men  by  those  presents,  that  the  C. 
&  S.  Toggery  Comnany,  principal  obligor,  and 
J.  E.  Childers,  Ethel  K.  Ghilders,  and  Howard 
Weber,  as  sureties,  are  held  and  firmly  bound 
unto  the  Crofut-Knapp  Company,  plaintiff  in 
the  above  cause,  in  the  sum  of  sixteen  hundred 
and  fifty  ($1,650.00)  dollars,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we,  and  each 
of  UB,  do  hereby  jointly  and  severally  bind  our- 
selves, our  successors  and  assigns. 

"Dated  this  12th  day  of  June,  1911. 

"The  condition  of  the  foregoing  obligation  is 
such  that,  whereas,  on  the  3d  day  of  June, 
1011,  judgment  was  rendered  in  favor  of  said 
obligee,  plaintiff  in  said  cause,  and  against  the 
C.  &  S.  Toggery  Company,  the  principal  obligor, 
defendant  in  said  cause,  for  the  sum  of  $814.55 
and  costs;  and  whereas,  said  defendant  has 
taken  an  appeal  from  said  judgment  to  the  Su- 
preme Court  of  Oklahoma:  Now,  therefore,  if 
the  said  principal  obligor  herein  shall  pay  to 
the  said  obligee  the  eondemnatian  money  and 
costs  in  case  of  [the]  judgment  or  final  order 
shall  be  adjudged  against  it,  then  this  obliga- 
tion shall  be  void;  otherwise,  to  remain  in  full 
force  and  effect.    [Signed.]" 

The  amended  petition  states: 

"That  upon  the  execution  and  filing  of  said 
bond  by  the  defendants  herein  they  obtained  a 
delay  and  stay  of  execution  od  the  judgment  of 
plaintiff  against  the  said  defendant,  the  C  ft 
S.  Toggery  Company,  and  that  such  stay  of  exe- 
cution and  the  delay  of  the  plaintiff  in  the  en- 
forcement of  its  judgment  claim  is  a  good  con- 
sideration for  the  execution  and  delivery  by  the 
defendants  herein  of  the  said  bond,  and  that 
now  they  arc  liable  to  the  plaintiff  herein  on  said 
bond  as  a  common-law  obligation  and  bond  for 
the  payment  of  its  claim  against  tli«  C.  8. 
Toggery  Company  as  hereinbefore  alleged" 

—and  that,  pending  the  stay  of  execution 
effected  by  the  filing  of  said  bond,  the  prin- 
cipal obligor,  the  defendant  in  said  suit,  was 
adjudged  a  bankrupt,  and  that  it  breached 
the  bond  by  wholly  failing  to  perfect  its  ap- 
peal within  the  time  allowed  by  law,  and  by 
reason  of  having  received  the  benefit  of  the 
stay  thnt  defendants  are  estopped  to  deny 
the  validity  of  the  bond  or  their  liability  to 
pay,  referred  to  therein,  and  that,  exceiit 
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credits  of  two  Bmall  sums  paid  thereon  by 
the  trustee  In  bankruptcy,  the  judgment,  exe- 
cution of  which  was  stayed  by  the  filing  of 
the  bond  sued  on,  la  wholly  unpaid,  and  that 
there  remains  due  and  unpaid  on  said  Judg- 
ment the  sum  of  $759.  It  Is  further  alleged 
that  the  G.  ft  S.  Toggery  Company  now  has 
no  property  out, of  which  this  plaintiff  can 
satisfy  its  said  claim,  and  that  It  cannot 
collect  Its  said  debt,  unless  Hie  same  can  be 
satlsfled  by  a  Judgment  against  the  sureties 
on  said  bond. 

The  question  before  us  Is:  Did  the  court 
err  In  sustaining  a  demurrer  to  the  petition? 
This  point  Is  ruled  by  McClaln  et  al.  v.  Starr 
et  al.,  150  Paa  666.  There  In  the  syUabus 
we  said: 

"After  the  time  has  expired  for  appeal,  and 
the  judgment  has  become  final,  and  not  paid,  or 
otherwise  stayed,  an  action  will  lie  on  a  statu- 
tory supersedeas  bond,  conditioned  for  the  pay- 
ment of  'the  condemnation  money  and  costs.  In 
case  the  judgment  or  final  order  shall  be  affirmed 
in  whole  or  in  part,'  even  thou^  the  appeal 
has  not  been  perfected,  or  fails  for  want  of 
prosecation." 

See,  also,  Peck  et  al.  t.  Curlee  Clothing 
Co.,  162  Pac.  735;  Bwing  et  al.  v.  Board  of 
Co.  Gom'rs  of  Ellis  Co.,  156  Pac.  228. 

There  Is  no  practical  distinction  between 
that  case  and  this  on  account  of  the  differ- 
ence in  the  language  used  In  conditioning  the 
respectlTe  bonds;  this  for  the  reason  that 
both  conditions  are,  In  effect,  the  same,  and 
both  to  the  effect  that  the  plaintiff  In  error 
"will  pay  the  condemnation  money  and  costs, 
in  case  the  Judgment  or  final  order  shall  be 
affirmed,  in  whole  or  In  part,"  as  required  by 
Bev.  Laws  1910,  $  6251.  For  what  Is  the 
practical  distinction  between  conditioning 
the  obligor  to  pay  in  case  the  Judgment  ap- 
pealed from  Is  affirmed  In  whole  or  in  part, 
and  conditioning  him  to  pay,  If  the  Judgment 
is  adjudged,  or  goes,  against  him,  which 
means  affirmed,  or — what  amounts  to  the 
same  thing — ^left  undisturbed  by  failure  to 
appeal.  As  we  cannot  hold  that  one  who  ex- 
ecutes a  bond  and  receives  the  benefit  there- 
of win  be  permitted,  in  a  suit  upon  it,  to 
defeat  its  obligation,  the  Judgment  is  re- 
versed. 

Let  the  motion  to  strike  the  petition  for  a 
rehearing  and  brief  of  amicus  curiae  be  over- 
ruled. Let  an  order  be  entered  overruling 
cause  No.  4842,  Wilson  Bros.  v.  GroyblU  et 
al.,  156  Pac.  308.    All  the  Justices  concur. 


HILL  et  al.  v.  DAVIS  et  al. 

COBB  et  al.  t.  SAME  (two  cases). 

(Nob.  7618,  7746,  7747.) 

(Supreme  Court  of  Oklahoma.     July  10,  1917. 
Rehearing  Denied  Sept.  18,  1917.) 

(Svilaliu  Iv  the  Court.j 

1.  Wnxs    iS=>119—BxBCUTioN— Attestation. 

On  proceedings  to  probate  a  nonholograpbic 

will,  it  appeared  that  the  decedent  coul(\  speak 


and  understand  only  the  Creek  language.  Two 
of  the  three  witnesses  who  purported  to  attest 
the  execution  thereof  could  not  speak  and  un- 
derstand that  language,  but  only  the  English 
language ;  one  of  the  witnesses  could  speak  and 
understand  both  languages.  The  dcKdaratlon 
that  the  instrument  was  her  will  and  the  re- 
quest that  the  witnesses  sign  their  names  there- 
to as  such  were  made  by  the  decedent  in  the 
Creek  language,  which  was  understood  by  one 
of  the  witnesses,  but  not  by  the  others.  The 
declaration  and  request  were  interpreted  and 
repeated  In  English  by  the  one  witness  to  the 
other  two,  but  the  decedent  could  not  under- 
stand tbe  same.  Held,  the  declaration  that  the 
instrument  was  her  will  and  the  request  that 
the  witnesses  sign  the  same  were  made  by  the 
decedent  to  only  one  attesting  witness,  and  pro- 
bate thereof  was  properly  denied;  the  statute 
requiring  that  there  be  two  attesting  witnesses 
to  whom  the  declaration  and  request  must  be 
made — overruling  Bell,  Adm'r,  v.  Davis,  155  Pac. 
1132. 

2.  Wnxs     «S»S5  — COUPBTEKrOT  — OUABDIAIf- 
BHIP. 

One  who  has  been  adjudged  mentally  incom- 
petent to  manage  his  property,  and  whose  estate 
IS  managed  by  a  guardian  duly  appointed,  may 
make  a  valid  will,  if  actually  restored  to  capac- 
ity at  the  time,  though  his  restoration  has  not 
been  judicially  determined. 

Error  from  District  Court,  Creek  County; 
Ernest  D.  Hughes,  Judge. 

Petition  by  J.  H.  N.  Cobb  for  admission  to 
probate  of  the  alleged  last  will  of  Mary  Hut- 
ke,  deceased,  opposed  by  Samuel  C.  Davis, 
guardian  of  Lucy  Buttons,  and  others,  who 
tendered  another  Instrument  for  probate. 
Probate  of  both  instruments  was  denied. 
Probate  of  the  instrument  offered  by  him 
being  denied  by  district  court,  J.  H.  N.  Cobb 
and  Elizabeth  Sapulpa,  a  beneficiary,  bring 
error.  The  proceeding  was  consolidated  with 
writs  of  error  by  Lucy  Hill  and  others  against 
Samuel  O.  Davla,  guardian  of  Lucy  Buttons, 
and  others ;  the  will  offered  by  Davis  having 
been  admitted  to  probate.    Affirmed. 

Burt  &  Shaha,  of  Sapulpa,  for  plaintiffs  In 
error  in  Nos.  7746  and  7747.  M.  A.  Hol- 
comb  and  H.  E.  Baker,  both  of  Okmulgee, 
for  plaintiffs  in  error  in  No.  7618.  W.  J. 
Gregg,  of  Tulsa,  for  defendants  in  error  Da- 
vis, Buttons,  and  Poloke. 

MIliET,  J.  J.  H.  N.  Cobb  petitioned  the 
county  court  of  Creek  county  to  have  an  in- 
strument bearing  date,  the  28th  day  of  April, 
1914,  proved  as  the  will  of  Mary  Hutke, 
deceased.  By  the  terms  of  this  instrument 
all  of  the  property  of  the  said  Mary  Hutke 
was  devised  and  bequeathed  to  one  Elizabeth 
Sapulpa,  and  the  said  J.  H.  N.  Cobb  was 
nominated  as  executor. 

Samuel  O.  Davis,  as  guardian  of  Lucy  But- 
tons, and  Lucy  Poloke,  appeared  and  con- 
tested the  probate  of  that  instrument  upon 
the  ground,  among  others,  that  the  same  had 
not  been  executed,  published,  and  attested  as 
required  by  the  laws  of  this  state.  They  also 
petitioned  to  have  another  Instrument,  bear- 
ing date  the  24th  day  of  January,  1912,  prov- 
ed as  the  will  of  the  said  Mary  Hutke,  de- 
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ceased.  By  the  terms  of  thla  Instrument  the 
entire  estate  of  the  decedent  was  devised  and 
bequeathed  to  Lucy  Buttons  and  Lucy  Po- 
loke  In  equal  shares,  and  Samuel  C.  Davis, 
was  nominated  as  executor.  Thereafter 
Lucy  Hill,  Ben  Grayson,  Van  Grayson,  and 
John  Grayson  appeared  and  filed  written  op- 
position to  the  probate  of  both  wills,  upon 
the  ground,  among  others,  of  want  of  testa- 
mentary capacity  and  undue  influence. 

Upon  hearing  in  the  county  court  there  was 
Judgment  refusing  to  admit  either  will  to  pro- 
bate. Appeals  were  perfected  to  the  district 
court,  where,  after  hearing  and  trial  de  novo, 
judgment  was  rendered,  refusing  to  admit 
to  probate  the  instrument  propounded  by  J. 
H.  N.  Cobb,  to  reverse  which  he  and  the 
said  Elizabeth  Sbpulpa  instituted  proceedings 
in  error  in  this  court  in  cause  No.  7746. 

By  the  Judgment  of  the  district  court, 
the  instrument  bearing  date  January  24, 
1912,  propounded  by  Samuel  0.  Davis  et  aL, 
was  admitted  to  probate  as  the  last  will  and 
testament  of  Mary  Hutke,  deceased.  To  re- 
verse this  Judgment,  Lucy  HiU  et  al.  prose- 
cute the  proceeding  in  error  in  cause  No. 
7618;  and  J.  H.  N.  Cobb  and  Elizabeth  Sa- 
pulpa  prosecute  the  proceeding  in  error  in 
cause  No.  7747.  By  agreement  of  the  parties 
these  three  separate  proceedings  in  error 
have  been  consolidated  and  will  be  consider- 
ed together. 

The  district  court  sustained  the  ground  of 
opposition  to  the  probate  of  the  instrument 
propounded  by  J.  H.  N.  Cobb,  bearing  date 
April  28,  1914,  that  the  same  had  not  been 
published  to  and  attested  by  the  number  of 
witnesses  required  by  law. 

[t]  This  instrument  was  not  written  by  the 
hand  of  the  testator  herself.  Among  other 
requisites  prescribed  by  law  for  the  execu- 
tion and  attestation  of  such  a  will  are  the 
following: 

"The  testator  must,  at  the  time  of  subscribing 
or  acknowledging  the  same,  declare  to  the  attest- 
ing witnesses  that  the  instrument  is  his  will; 
and 

"There  must  be  two. attesting  witnesses,  each 
of  whom  must  sign  his  name  as  a  witness  at 
the  end  of  the  will  at  the  testator's  request  and 
Id  his  presence."    Rev.  Laws  1910,  {  8348. 

Leroy  J.  Burt,  Maxey  Sims,  and  J.  H.  N. 
Cobb  subscribed  their  names  as  witnesses  to 
the  will  In  the  presence  of  the  decedent  and 
of  each  other.  The  uncontradicted  evidence 
was,  and  the  trial  court  found,  that  the  de- 
cedent was  a  full-blood  Creek  Indian,  who 
could  speak  and  understand  only  the  Creek 
language,  and  could  not  speak  or  understand 
the  English  language.  The  witnesses  Leroy 
J.  Burt  and  J.  H.  N.  Cobb,  who  are  of  the 
white  race,  could  speak  and  understand  the 
English  language,  but  could  not  speak  or 
understand  the  Creek  language.  The  other 
witness,  Maxey  Sims,  could  speak  and  under- 
stand both  languages.  Maxey  Sims  testified 
that,  at  the  time  her  name  was  subscribed 
thereto,  the  decedent  declared  the  instrument 
to  be  her  will  and  requested  the  three  wit- 


nesses to  attest  the  same,  speaking  the  Creek 
language.  This  was  heard  and  understood  by 
the  witness  Maxey  Sims,  but  wblch,  if  heard, 
was  not  understood  by  the  other  witnesses, 
they  being  unable  to  understand  the  language 
of  the  testatrix.  The  witness  Maxey  Sims 
stated  to  the  witnesses  Burt  and  Cobb,  in 
English,  that  the  decedent. had  said  the  in- 
strument was  her  will  and  that  she  request- 
ed them  to  stgn  as  witnesses,  which  they 
heard  and  understood,  but  wUcIi,  if  heard, 
was  not  understood  by  the  testatrix,  for  the 
reason  that  she  could  not  understand  that 
language. 

By  signing  their  names,  Burt  and  Cobb 
became  subscribing  witnesses  to  the  Instru- 
ment; but  the  statute  requires  tlist  there 
be  two  attesting  witnesses,  and  that  the  at- 
testing witnesses  subscribe  their  names. 
There  la  a  distinction  between  attestation 
and  subscription,  which  serve  distinct  and 
different  puriKMses,  both  of  which  the  stat- 
ute requires.  As  was  said  in  Swift  v.  Wiley, 
1  B.  Mon.  (Ky.)  114: 

"Attestation  is  the  act  of .  the  senses ;  sub- 
scription is  the  act  of  the  hand.  The  one  is 
mental,  the  other  mechanical,  and  to  attest  a 
will  is  to  know  that  it  was  published  as  such, 
and  to  certify  the  facts  required  to  constitute  an 
actual  and  legal  publicatioD:  but  to  subscribe 
a  paper  published  as  a  will  is  only  to  write 
on  the  same  paper  the  names  of  the  witnesses, 
for  the  sole  purpose  of  identification." 

See,  also,  Downie's  Will,  42  Wis.  66. 

While  Burt  and  Cobb  can  identify  the  pa- 
per as  the  one  to  which  the  name  of  the 
decedent  was  subscribed  In  their  presence,  yet 
they  cannot  know  and  certify  that  she   at 
the  time  declared  to  them  that  the  same  was 
her  will.    All  they  can  say  on  this  point  Is 
that  Maxey  Sims  told  them  the  decedent  so 
declared.    When  Maxey  Sims  was  talking  to 
the  decedent,  and  the  decedent  to  him,  Burt 
and  Cobb  no  more  knew  or  understood  what 
either  was  saying  than  if  they  had  not  been 
present.    The  same  is  true  of  the  decedent, 
when  Maxey  Sims  was  talking  to  Burt  and 
Cobb.     The  effect  of  what  transpired  there 
is  the  same  as  though  the  deced»it  had  sign- 
ed the  instrument   in   the  pre-sence   of    tlie 
three  witnesses,  and  then  Burt  and  Cobb  left 
her  presence  entirely,  and  when  they  \rere 
out  of  sight  and  sound,  she  had  declared 
the  instrument  to  be  her  will,  and  wanted 
Sims,  Burt,  and  Cobb  to  witness  the  same, 
and  Sims  had  then  repeated  the  declaration 
and  request  to  Burt  and  Cobb  out  of   tlie 
presence  and  hearing  of  the  decedent,    and 
they  had  then  signed  as  witnesses  in    her 
presence.    In  that  case  it  would  not  be  con- 
tended that  the  will  had  been  properly  exe- 
cuted.    In  re  Williams'  Will,  50  Mont.   X42, 
145  Pac.  957.    While  there  wos  a  physical 
presence  at  all  times  in  the  actual  case,  there 
was  Just  as  much  absence  of  understanding 
as  in  the  hypothetical  case. 

New  York  has  a  statute  in  reference  to  the 
formal  requisites  for  the  execution  of  a 
will  very  much  like  ours;  the  only  difference 
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being  tliat  it  seems  that  It  Is  not  necessary 
for  tlie  attesting  witnesses  to  subscribe  the 
Instrument  In  the  presence  of  the  testator. 
In  the  case  of  Burke  v.  Nolan,  1  Dem.  Snr. 
(N.  Y.)  436,  the  surrogate  analyzed  and  in- 
terpreted this  statute,  and  from  Ids  opinion 
we  quote  as  follows: 

"The  reqnirements  of  the  statute,  in  relation 
to  the  ezecutioo  of  wills,  which  it  will  be  neces- 
sary to  consider -in  this  case,  are  substantially 
that  the  will  shall  be  subscribed  by  the  testator ; 
that  such  subscription  shall  be  made  by  the  tes- 
tator in  the  presence  of,  or  shall  be  acknowledg- 
ed by  him  to  have  been  so  made  to,  each  of  at 
least  two  attesting  witnesses;  that  the  testa- 
tor, at  the  time  of  making  such  subscription  or 
acknowledgment,  shall  declare  the  instrument  so 
subscribed  to  be  bis  last  will  and  testament; 
that  each  of  the  attesting  witnesses  shall  sign 
his  name  at  the  request  of  the  testator.  An- 
other statate  provides  that  at  least  two  of  the 
attesting  witnesses,  if  they  are  within  the  state, 
must  be  produced  and  examined,  to  prove  the 
validity  of  the  execution  of  a  will,  before  it  can 
be  admitted  to  probate.  Code,  {{  2618,  2622, 
2623. 

"It  is  clear,  therefore,  that  the  law  contem- 
plate^ that  all  the  above  requirements  of  the 
statute,  in  regard  to  the  execution  of  wills, 
shall  be  complied  with,  in  the  presence  of  the 
attesting  witnesses,  in  such  a  manner  that  they 
may  be  able  to  testify  on  the  subject,  although 
their  testimony  is  not  always  controlling.  Stein 
V.  WUzinski,  4  Kedf.  [Sur.  N.  Y.]  441,  448; 
Scribner  v.  Crane,  2  Paige  [N.  T.]  147  [21  Am. 
Dec  81] ;  Tarrant  v.  Ware,  25  N.  Y.  426,  note j 
Trustees  of  Auburn  Seminary  v.  Calhoun,  25 
N.  Y.422;  Orser  v.  Orser,  24  N.  Y.  51 ;  Matter 
of  Kellum,  52  N.  Y.  617;  Wilson  v.  Hetterick, 
2  Bradf.  [Sur.  N.  Y.]  427.  Hence  it  is  neces- 
sary that  the  testator  should  in  some  manner 
communicate  to  the  attesting  witnesses,  at  the 
time  of  his  subscription  or  acknowledgment,  the 
information  that  the  instrument  which  they  are 
called  upon  to  sign  as  witnesses  is  his  will.  Gil- 
bert v.  Knox,  52  N.  Y.  125,  128;  Lewis  v. 
Z/ewis,  11  N.  Y.  220,  226;  Coffin  v.  Coffin,  28 
N.  Y.  1,  IB  [80  Am.  Dec.  235];  Seymour  v. 
Van  Wyck,  6  N.  Y.  120. 

"It  ia  equally  indispensable  that  the  testator 
should  communicate  to  the  attesting  witnesses 
his  desire  that  they  should  sign  the  will  as  wit- 
neaaes.  Coffin  v.  Coffin,  23  N.  Y.  1,  15 ;  Peck 
V.  Cary,  27  N.  Y.  9  [84  Am.  Dec.  220];  Gilbert 
v.  Knux,  supra;  Matter  of  Kellum,  62  N.  Y. 
supra.  And  if  either  communication  is  made 
through  the  intervention  of  a  third  person,  it 
most  be  so  made  in  the  presence  and  hearing 
of  the  testator  and  of  the  .witnesses,  so  that  the 
attesting  witnesses  may  know,  of  their  own 
knowledge,  that  what  was  said  or  done  by  the 
third  person  on  behalf  of  the  testator  was  as- 
sented to  by  hiin.  Redf.  L.  &  Pr.  Surr.  Cts. 
gd  Ed.)  166;  Coffin  t.  Coffin;  Peck  v.  Cary; 
Gilbert  r.  Knox,  supra;  Thompson  t.  Stevens, 
ez  N.  Y.  634 :  Stein  v.  Wilzinski,  4  Redf.  [Sur. 
N.  Y.]  441,  448 ;  McDonough  t.  LoughUn,  20 
Barb.  [N.  Y.]  238,  244. 

"In  case  at  bar,  the  will  was  signed  by  the 
testator  affixing  his  mark  thereto  in  the  pres- 
ence of  the  two  attesting  witnesses.  The  wit- 
ness Smith  says  that  he  was  standing  in  the 
doorway  leading  into  the  small  room  where  the 
-will  'was  executed,  and  saw  the  testator  sign  the 
will.  The  witness  Liaffin  says  that  he  was 
standing  in  the  middle  of  the  large  room,  behind 
Smith ;  that  he  could  see  the  testator ;  that  be 
stood  in  front  of  the  bedroom,  looking  in.  When 
asked  if  he  saw  the  testator  sign  the  will,  he  an- 
swered that  he  saw  his  hand  on  the  pen.  The 
will  iras  signed  in  his  presence,  within  the  deci- 
sions. 1  Jarman  on  Wills  (Randolph  &  Talcott'a 
Eki.)  222,  234,  253 ;  1  Redf.  on  Wills,  244,  252, 
284  ;    Probate  of  Will  of  Patrick  Flaherty,  Ms. 


Op.  in  this  court  (Sept  27,  1881).  But  there 
was  neither  a  declaration  to  the  witness  Laffin 
of  the  nature  of  the  instrument  executed,  nor 
a  request  to  him  to  sign  it  as  a  witness.  The 
testator  was  very  ill  and  feeble,  and  did  not 
speak  to  him  at  all;  in  fact,  Laffin  did  not  go 
near  him,  but  remained  all  the  time  in  the  large 
rbom.  Mr.  Kirkham,  the  lawyer  who  drew  the 
will  and  superintended  its  execution,  sat  by  the 
bedside  of  the  sick  man,  and  read  the  will  to 
him.  Kirkham  asked  Burke  if  he  declared  it 
to  be  his  will,  and  if  he  wanted  'those  gentle- 
men' to  witness  it,  Burke  made  some  motion, 
or  said  'yes,'  or  sometliing  of  the  kind — he  an- 
swered aiSrmatively.  Kirkham,  it  seems,  did 
not  mention  any  names,  and  it  does  not  appear 
that  the  testator  knew  whom  he  referred  to. 
There  is  no  evidence  that  the  testator  knew 
that  Smith  and  Laffin  were  there  for  the  pur- 
pose of  witnessing  his  will. 

"The  testator  was,  within  48  hours  of  his 
death,  very  weak  and  feeble,  and  was  not  at 
all  in  a  condition  to  observe  or  take  notice  of 
things  not  pressed  ujMn  his  attention.  Under 
such  circumstances,  it  must  appear  that  the 
questions  which  were  asked  were  made  very  clear 
to  him.  Heath  v.  Cole,  16  Hun  [N.  Y.]  100. 
But,  independently  of  that,  Laffin  was  too  far 
from  Kirkham  and  the  testator  to  hear  what 
Kirkham  was  reading  to  the  testator,  or  what 
was  said  between  them,  and  as  a  matter  of  fact 
he  did  not  hear  it.  He  so  swears,  and  there  is 
no  reason  to  doubt  the  truth  of  his  statement. 
As  to  him,  therefore,  there  was  no  valid  request 
to  sign,  and  no  valid  declaration  that  the  paper 
was  a  will.  Bnrritt  v.  Silliman,  16  Barb.  [N. 
Y.]  198,  211.  •  •  •  After  Kirkham  came  out 
of  the  small  bedroom,  he  asked  the  witnesses 
if  they  would  witness  the  will,  and  sign  the 
will  as  witnesses  in  the  large  room ;  but  there 
is  nothing  to  show  that  the  testator  did  or  could 
hear  this  request  to  the  witnesses,  and,  in  the 
condition  in  which  he  was,  it  is  not  at'  all  like- 
ly that  he  did  hear  it.  *  *  *  And,  upon  the 
evidence,  it  cannot  be  said  that  there  was  a 
proper  declaration  to  both  witnesses  that  the 
instrument  signed  by  the  testator  was  his  will, 
or  that  there  was  a  sufficient  request  to  both 
to  sign  it." 

Much  of  the  reasoning  in  that  case  Is  ap- 
plicable to  this,  and  to  ua  seems  entirely 
sound.  We  also  quote  with  approval  part  of 
the  syllabus  In  Stein  v.  WUzlnskl,  4  Redf. 
Sur.  (N.  Y.)  441: 

"It  seems  that  the  subscription  as  a  witness 
to  the  will  by  a  person  who  is  unable  to  under- 
stand the  testator,  or  make  himself  understood 
by  him,  and  to  whom  the  declaration  and  re- 
quest of  the  testator  must  be  translated,  is  not 
a  compliance  with  the  statute." 

In  the  opinion  the  surrogate  said: 
"The  object  of  requiring  two  subscribing  wit- 
nesses is  undoubtedly  to  guard  against  imposi- 
tion upon,  or  mistake  of,  the  testator,  and  in 
a  case  where  one  of  the  witnesses  must  depend 
upim  the  statement  of  the  other  as  to  what 
is  said  by  the  testator,  he  would  appear  to  be  a 
witness  only  as  to  the  act  of  signing,  and  if 
that  were  literally  true  in  this  case,  I  should 
certainly  hesitate  in  holding  it  sufficient  proof. 
Suppose,  for  example,  both  subscribing  witness- 
es had  been  incapable  of  understanding  a  word 
of  what  decedent  said,  and  qn  interpreter  had 
stated  to  tbem,  respectively,  that  the  decedent 
declared  to  them  that  the  instrument  was  her 
last  will  and  testament,  and  that  she  requested 
them  to  subscribe  their  names  as  witnesses  there- 
to. They  would  have  no  assurance  of  the  fact, 
except  the  statement  of  the  interpreter,  and  the 
verity  of  the  act  would  seem  to  be  entirely  de- 
pendent upon  his  testimony,  as  to  the  truthful 
interpretation.  And  it  seems  to  me  that  it 
would  fall  short,  altogether,  of  the  proof  of  the 
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material  facts  required  by  the  statute  and  that 
those  declarations,  thus  interpreted  to  two  wit- 
nesses, would  add  nothing  to  a  like  interpreta- 
tion to  one." 

In  Re  Williams'  Will,  50  Mont  142,  145 
Pac.  957,  it  was  said  in  reference  to  an 
Identical  statute: 

"It  is  imperative  •  •  •  that  the  witnesses, 
at  the  time  they  attest,  be  informed  in  some 
way  by  the  testator  himself  that  the  instrument 
he  has  subscribed  is  his  will.  Knowledge  of  this 
fact,  derived  from  any  other  source  or  at  any 
other  time,  will  not  suffice." 

The  right  to  dispose  of  property  by  will 
is  a  creature  of  the  statute.  The  Legislature 
has  the  power,  in  granting  the  right,  to  de- 
termine and  prescribe  the  form  and  manner 
In  which  it  shall  be  exercised.  In  requiring 
that  the  testator  shall  declare  to  two  attest- 
ing witnesses  that  the  instrument  not  In  his 
handwriting  Is  his  will,  the  Legislature  no 
doubt  Intended  it  as  a  safeguard  against 
imposition  and  fraud.  The  provisions  of  the 
statute  quoted  are  mandatory,  and  there 
must  be  sttt>Btantlal  compliance  therewith. 
To  hold  that  requirement  was  complied  with 
In  this  Instance,  It  seems  to  us,  would  sub- 
vert the  purpose  and  Intent  of  the  statute, 
and  would  amount  to  a  disregard  of  Its  sub- 
stance. We  thlnir  the  trial  court  properly 
held  the  proof  insufficient  to  admit  the  will 
to  probate. 

This  conclusion  is  in  conflict  with  the 
views  expressed  In  the  opinion  In  Bell,  Adm'r, 
V.  Davis,  155  Pac.  1132,  prepared  by  Commis- 
sioner Brewer  and  adopted  uy  this  court. 
Authorities  to  the  effect  that  it  is  no  objection 
to  its  validity  that  the  will  is  written  in  a 
language  not  understood  by  the  testator  are 
not  to  our  minds  In  point  on  the  question  in- 
volved here,  since  there  is  no  statutory  re- 
'qulrement  that  the  will  be  written  in  the  lan- 
guage spoken  by  the  testator.  Nor  do  we  re- 
gard the  holding  in  Terrapin  v.  Barker,  26 
Okl.  93,  109  Pac.  931,  and  similar  cases,  as 
having  any  bearing  on  the  question,  since  to 
do  so  would  assume  that  one  may  by  rmrol 
constitute  another  bis  agent  to  execute  his 
will.  It  follows  that  the  opinion  in  Bell  v. 
Davis,  supra,  in  so  far  as  same  is  in  conflict 
with  the  views  herein  expressed  is  over- 
ruled. 

[2]  The  will  dated  January  25,  1912,  pro- 
pounded by  Samuel  C.  Davis,  appears  to  have 
been  formally  executed,  published,  and  at- 
tested as  required  by  statute.  The  two  at- 
testing witnesses  spoke  and  understood  the 
language  of  the  testator.  While  the  will  was 
written  in  the  EInglish  language,  which  the 
testatrix  did  not  understand,  yet  it  was  in- 
terpreted to  her,  not  only  by  one  of  the  at- 
testing witnesses,  but  also  by  the  interpreter 
employed  by  the  United  States  Indian  agent, 
and  carefully  explained  to  her,  and  it  satis- 
factorily appears  that  her  then  existing  wlsh- 
«8  and  desires  as  to  the  disposition  of  her 
estate  were  fully  and  correctly  expressed. 
There  has  not  been  called  to  our  attention, 


nor  have  we  been  able  to  discover  on  thb 
record,  a  scintilla  of  evidence  that  the  ex- 
ecution of  this  will  was  procured  by  the  exer- 
cise of  undue  influence.  Upon  the  Issue  of 
testamentary  capacity,  it  appears  that  the 
testatrix  had,  prior  to  the  time  of  the  ex- 
ecution of  the  will,  been  adjudged  incom- 
petent to  manage  her  property,  and  a  guard- 
ian of  her  estate  appointed.  Her  restoration 
to  capacity  had  not  been  Judicially  deter- 
mined, and  the  guardianship  in  f^ct  con- 
tinued to  her  death.  But  she  could,  neverthe- 
less, make  a  valid  will,  if  she  had  been  in 
fact  actually  restored  to  capacity  at  the  time 
of  Its  execution.  By  statute  in  force  at  the 
time  It  was  provided: 

"After  his  incapacify  has  been  Judicially  de- 
termined a  person  of  unsound  mind  can  make 
no  conveyance  or  other  c<Hitract,  nor  designate 
any  power,  nor  waive  any  right,  until  bis  res- 
toration to  capacity  is  judicially  determined. 
But  if  actually  restored  to  cai^adt^,  he  may 
make  a  will,  though  his  restoration  is  n<^  thus 
determined.''    Rev.  Lews  1910,  f  800. 

The  district  court  found  that  the  testatrix, 
at  the  time  of  the  execution  of  the  will,  had 
sufficient  testamentary  capacity.  This  find- 
ing appears  to  us  to  be  supported  by  the  <>▼!• 
dence. 

The  Judgments  of  the  trial  court  are  in  all 
things  affirmed.  All  the  Justices  concur,  ex- 
cept KANE,  J.,  absent 


BARKER  V.  CAMPBELL-RATCLIFP  LAND 
CO.  et  al.     (No.  6244.) 

(Supreme  Court  of  Oklahoma.     May  8,  1917. 
Rehearing  Denied  Sept  18,  1917.) 

(SvOahut  h»  the  Court.) 

1.  Mines  ano  MiifsKAts  4=»55(8)— Beskbva* 

TION— "MiNKBAL." 

Oil  and  gas  are  minerals,  within  the  mean- 
ing of  a  reservation  by  deed  of  "all  mineral 
rights"  upon  the  land  described  in  the  deed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Mineral.] 

2.  Mines  and  Minebals  ^s>55(l)  —  Deeds  — 
RESKBVATions— EmccT. 

The  defendant  land  company  conveyed  the 
land  in  question  to  one  through  whom  plaintiff 
claims,  reserving  in  the  granting  clause  all  min- 
eral rights  upon  the  above-described  lands,  and 
the  right  to  enter  thereon  and  to  use  so  much 
of  the  surface  as  may  be  reasonable  for  the 
purpose  of  eztractin|;  the  mineral  thereon. 

ITeld,  this  reservation  is  not  repugnant  to  the 
covenants  of  title. 

Hold,  further,  this  reservation  excepted  from 
the  conveyance  the  right  of  defendant  land  com- 
pany to  enter  upon  the  land  for  the  purpose  of 
exploring  and  extracting  the  oil  and  gas.  Plain- 
tiff took  the  tide  with  this  exception  and  bur- 
dened with  this  right 

3.  Champekty  and  Maintenance  «=»7(2)  — 
Mines  and  Minerat.s  ®-349— Advebse  Pos- 
session— SUBFACB— MINEHAI.   RiOHTS. 

In  order  to  make  a  holding  adverse  to  one 
who  has  reserved  all  mineral  rights  and  the  right 
to  enter  thereon  for  the  purpose  of  extracting 
the  same,  there  must  appear  to  have  been  some 
denial  of  his  right,  or  some  assertion  of  a  daim 
inconsistent  with  his  right  which  docs  not  nec- 
essarily appear  where  a  person  uses  the  land 


«C9For  other  caieg  iie«  same  topic  aod  KBT-NCMBBR  in  all  Ker-Nnmbared  Oincta  and  ladaxw 
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merely  for  agrJcnltuial  purpose,  as  such  use  1b 
entirely  consiHtent  •with  the  right  of  another  to 
prospect  for  oil  and  gas  under  the  soil. 

Held,  possession  of  the  plaintiff  for  tillage  was 
not  adverse  as  to  oO  and  gas,  and  the  riffht  to 
eiito'  and  explore  for  same,  as  against  defend- 
ant Hoskins.  who  entered  under  a  lease  from  de- 
fendant land  company,  and  the  lease  therefore 
not  champertous. 

Error  £rom  District  Court,  Waahlngton 
County;  R.  N.  Hudson,  Judge. 

Action  by  Norman  Barker  against  tbe 
Campbell-RatcUff  Land  Company  and  an- 
other. There  was  a  judgment  for  defend- 
ants,  and  plaintiff  brings  error.     Affirmed. 

Norman  Barker,  of  Bartlesvllle,  for  plain- 
tiff in  error.  W.  H.  Komegay,  of  Vlnita, 
and  Rowland,  Talbott  &  Nyce,  of  Bartles- 
Tille,  for  defendants  In  error. 

OWBN,  J.  This  Is  an  action  to  quiet 
title  to  30  acres  of  land  In  Washington  coun- 
ty against  tbe  claim  of  f.  R.  Hoskins  under 
an  oil  and  gas  lease  from  tbe  Oampbell- 
BatclUt  Land  Company.  Tbe  case  was  tried 
to  tbe  court  below,  and  Judgment  for  de- 
fendants. 

The  defendant  land  company  by  warranty 
deed  conveyed  tbe  land  In  question  to  one 
Morgan.  The  granting  clause  of  that  deed 
Is: 

"Do  hereby  grant,  bargain,  sell,  and  convey 
to  tbe  said  W.  R.  Morgan,  and  nnto  his  heirs 
and  assigns,  forever,  the  following  lands,  lying 
in  the  third  recording  district  of  the  Indian  ter- 
ritory, to  wit:  S.  %  of  the  S.  E.  of  the  S.  W. 
and  the  S.  E.  of  tbe  S.  W.  of  the  S.  W.  of  sec- 
tion 1,  township  25,  range  12  east,  containing  30 
acres,  more  or  less,  according  to  the  government 
survey  thereof.  However,  it  is  hereby  agreed 
that  the  parties  of  the  first  part  reserve  all  min- 
eral rights  upon  tbe  above-described  lands,  and 
the  right  to  enter  thereon,  and  to  nse  so  much  of 
tbe  surface  as  may  be  reasonable  for  the  purpose 
of  extracting  the  mineral  thereon  at  any  time. 
Is  roserved  from  this  grant" 

This  deed  was  placed  on  record,  and  there- 
after Morgan  conveyed  by  warranty  deed  to 
McLaln,  making  reference  to  this  reserva- 
tion. McLaln  conveyed  to  Ollkey,  and  Ollkey 
to  the  plalntUI,  without  reference  to  tbe 
reservation.  Plaintiff  took  possession  of  tbe 
land  and  used  same  for  agricultural  pur- 
poses. Thereafter  tbe  land  company  made 
an  oil  and  gas  lease  to  tbe  defendant  Hos- 
kins, who  entered  upon  tbe  land  and  proceed- 
ed to  develop  same  for  oil  and  gas. 

Tbe  gist  of  plaintiffs  contention  Is  that 
the  reservation  of  "all  mineral  rights  upon 
the  above-described  lands,  and  tbe  right  to 
enter  thereon,"  Is  void  for  three  reasons: 
He  urges,  first,  the  words  "all  mineral 
rlgbts"  do  not  cover  oil  and  gas;  second, 
even  conceding  the  reservation  did  cover  oil 
and  gas,  It  Is  void,  because  It  is  repugnant 
to  the  covenants  of  title  In  tbe  deed ;  third, 
oil  and  gas  are  not  subjects  of  sale  or  grant. 
PlaintllT  urges,  also,  that  the  lease  under 
which  defendant  Hoskins  Is  developing  the 
land  is  champertous,  for  the  reason  that  tbe 
land  company,  at  the  time  of  the  execution 
of  the  lease,  bad  not  been  In  possession  of 


the  land  during  the  period  mentioned  In 
section  2260,  Rev.  Laws  1910. 

[1]  Hie  first  question  to  be  determined  Is 
whether  oil  and  gas  are  Included  In  tbe  lan- 
guage of  tbe  reservation  of  "all  mineral 
rlgbts."  The  lower  court  held  fbey  were 
Included  in  tbe  reservation,  and  we  so  bold. 
Tbe  authorities,  so  far  as  onr  examination 
goes,  generally  hold  oil  and  gas  to  be  min- 
erals. The  only  case  holding  to  the  con- 
trary Is  Dunham  v.  Klrkpatrlck,  101  Pa. 
36,  47  Am.  Rep.  696,  and  relied  upon  by 
plalntlfF.  The  cTcat  wfigbt  of  authority  la 
not  only  opposed  to  (bis  case,  but  In  tbe 
later  cases  that  court  treats  oil  and  gas 
as  mineral  substances.  Olll  v.  Weston,  110 
Pa.  312,  1  Atl.  921.  Some  of  tbe  authorities 
supporting  our  view  are:  Murray  v.  Allied, 
100  Tenn.  100,  43  S.  W.  356,  39  L.  R.  A. 
249,  66  Am.  St  Rep.  740;  Weaver  v.  Rich- 
ards, 156  Mich.  320,  120  N.  W.  818;  Suit 
V.  Oil  Co.,  68  W.  Va.  317,  61  S.  B.  307  i 
Thornton,  Oil  ft  Gas,  {  304;  27  Cyc.  628.  In 
the  various  acts  of  Congress  dealing  with 
tbe  sale  and  leasing  of  land  of  Indians  in 
this  state,  oil  and  gas  are  treated  as  min- 
erals. Leahy  v.  Oil  Oo.,  39  Okl.  812,  135 
Pac.  416 ;  section  13,  Act  June  28,  1898  (30 
U.  S.  Stat.  495,  c.  517);  Superior  O.  &  O. 
Co.  V,  MehUn,  26  Okl.  809,  108  Pac.  646, 
138  Am.  St.  Rep.  942. 

In  support  of  bis  contention  plaintiff  relies 
also  on  tbe  cases  of  Detlor  v.  Holland,  67 
Ohio  St.  492,  49  N.  E.  690,  40  L.  B.  A.  266, 
and  Barnard  0!1  &  Gas  Co.  v.  Farquharson, 
Ann.  Cas.  1913B,  1212.  These  cases,  we 
think,  are  not  In  point.  Tbe  conclusions 
reached  were  perhaps  right,  based  on  tbe 
grants  construed.  In  Qie  last-mentioned 
case  the  court  said: 

"Natural  gas  is  not  a  mineral  within  the  mean- 
ing of  a  provision  in  a  grant,  made  before  nat- 
ural gas  became  commercially  valuable,  except- 
ing and  reserving  'all  mines  and  quarries  of 
metals  and  minerals,  and  •  *  •  springs  of 
oil  in  or  under    •    *    •    gaid  land.'  '"^ 

In  Detlor  v.  Holland  the  Supreme  Court 
of  Ohio,  in  oonstrulng  the  grant  said : 

"The  conveyance  in  question  is  what  is  usually 
known  as  a  mining  right,  and  grants  and  con- 
veys all  the  coal  of  every  variety,  and  all  the 
iron  ore,  fire  clay,  and  otiier  valuable  minerals. 
•  •  •  The  deed  of  the  mining  right  was  made 
In  February,  1890,  and  it  must  be  construed  in 
tbe  li^ht  of  the  oil  developments  as  they  Uien  ex- 
isted m  the  vicinity  of  the  land.  •  •  •  There 
is  nothing  to  show  that  be  had  any  knowledge  of 
tbe  existence  of  oil  in  or  near  these  lands." 

We  are  not  unmindful  of  tbe  rule  urged 
by  plaintiff  that  tbe  grant  containing  a  res- 
ervation or  exception  must  be  construed 
most  strongly  agiilnst  tbe  grantor.  Another 
cardinal  rule  of  construction  Is  that  tbe 
grant  must  be  construed  to  effect  the  plain 
Intention  of  the  grantor,  and  If  that  in- 
tention Is  plain  It  controls,  regardless  of  in- 
consistent elau'ses  which  are  to  be  recondlod 
by  the  Intent  deduced  from  the  entire  In- 
strument. Gladys  City  Oil  &  Mfg.  Co.  v. 
Bight  of  Way  Co.  (Tex..  CUv.  4.pp.)  137  S. 
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W,  171.  In  the  Instant  case  tbere  was  un; 
contradicted  proof  of  development  of  oil  In 
the  vldnity  of  this  land  prior  to  the  deed 
Containing  the  exception  of  all  mineral 
rights,  and  It  was  expressly  understood  be- 
tween Oaiinpbell,  of  the  land  company,  and 
Morgan,  the  original  grantee,  that  the  oil 
and  gas  rights  were  to  be  excepted.  C.-M. 
101,  102. 

Plaintiff,  In  support  of  his  second  conten- 
tion, says  the  exception  or  reservation  Is 
repugnant  to  the  grant  and  covenants  of 
title.  He  relies  upon  the  case  of  Silver  v. 
Bush,  213  Pa.  195,  62  Atl.  832.  In  that  case 
the  habendum  clause  contained  an  exception 
to  the  minerals  underlying  the  same,  which 
the  grrantor  reserved.  The  court  held  that 
the  term  "mineral,"  as  used  In  the  deed,  was 
not  Intended  by  the  parties  to  Include  gas. 
That  case  does  not  support  this  contention. 

[2]  The  exception  of  the  oil  and  gas  In 
the  deed  in  question  is  not  repugnant  to  the 
covenants  of  title.  The  grantee,  under  whom 
plaintiff  claims,  took  the  land  subject  to  the 
exception  and  burdened  with  the  right  re- 
served to  grantor  to  enter  upon  the  land  for 
the  purpose  of  extracting  oil  and  gas.  In 
the  case  of  Klser  v.  McLean,  67  W.  Va.  2»4, 
67  S.  B.  726,  140  Am.  St.  Rep.  948,  the  Su- 
preme Court  of  West  Virginia  passed  on  a 
similar  grant,  using  the  following  language: 

"In  a  grant  of  land,  an  exception  of  •  *  • 
oil  and  gas  and  the  right  to  go  upon  the  land  for 
the  same  is  not  defeated  by  covenants  for  quiet 
possession  of  the  land  and  freedom  from  incum- 
brances thereon.  Such  covenants  relate  only  to 
the  thing  conveyed — the  land  without  the  oil  and 
gas— the  land  burdened  with  the  right  to  operate 
thereon  for  the  oil  and  gas  retained." 

In  support  of  his  contention  that  the  res- 
ervation Is  void  for  the  reason  that  oil  and 
gas  In  place  are  not  subjects  of  sale,  grant, 
or  reservation,  plaintiff  cites  the  cases  of 
Kolachny  v.  Galbreath,  26  Okl.  772,  110 
Pac.  902,  38  L.  R.  A.  (N.  S.)  451,  and  Frank 
Oil  Co.  V.  BeUevlew  Gas  &  OU  Co.,  29  Okl. 
719,  119  Pac.  260,  43  U  R.  A.  (N.  S.)  487.  In 
these  cases  this  court  held  the  leases  In  ques- 
tion to  be  a  license  to  go  upon  the  land  and 
explore  for  oil  and  gas;  that  owing  to  the 
nature  of  oil  and  gas  they  are  not  subjects 
of  sale,  while  In  iriace  under  the  land,  so  as 
to  pass  title  and  support  an  action  of  eject- 
ment The  exception  in  the  deed  In  question 
here  gives  the  defendant  the  right  to  go  upon 
the  land  for  the  purpose  of  exploring  for 
oil,  and  it  is  admitted  that  Hoskins  has  pro- 
duced oil  in  paying  quantities,  and  the  can- 
cellation' of  his  lease  and  his  exclusion  from 
the  premises  Is  the  purpose  of  this  suit. 

Under  the  weight  of  authority,  the  right  to 
go  upon  the  land  for  the  purpose  of  prospect- 
ing and  taking  therefrom  the  oil  and  gas  Is 
a  proper  subject  of  sale,  and  may  be  grnnted 
or  reserved.  The  title  to  the  oil  and  gas  be- 
comes perfect,  when  discovered  and  reduced 
to  actual  possession.    The  real  subject  of  the 


exception  and  reservation  in  the  deed  here 
was  the  right  to  enter  upon  the  land  for  the 
purpose  of  taking  possession  of  the.  oil  by 
mining  and  boring  for  the  same.  Brown  v. 
Spllman,  155  U.  S.  665,  15  Sup.  Ct  245,  30  U 
Ed.  304 ;  27  Cyc.  681-2 ;  Whlted  v.  Johnson 
(Tex.  Civ.  App.)  167  8.  W.  812;  Heller  v. 
Dalley,  28  Ind.  App.  555,  63  N.  B.  490;  Arch- 
er, Oil  &  Gas,  c.  49,  §  1 ;  Koen  v.  Bartlett,  41 
W.  Va.  559,  23  S.  BL  664,  31  L.  B.  A  128,  66 
Am.  St  Kep.  884. 

[3]  To  render  the  lease  from  the  land 
company  to  Hoskins  champertous,  there 
must  have  been  an  adverse  possession.  Siuce 
the  reservation  gave  the  land  company  and 
its  lessee  the  right  to  go  upon  the  premises 
to  operate  for  oil  and  gas,  the  possession  of 
the  surface  held  by  plaintiff  for  agricultural 
purposes  was  not  an  adverse  possession  of 
the  oil  and  the  right  to  explore  for  the  same, 
and  the  lease  therefore  was  not  champertous. 
In  the  early  days  o£  the  common  law  a  man 
who  had  possession  of  the  surface  held  to 
the  center  of  the  earth;  but  under  modern 
developments  of  mineral  lands.  Including  oil 
and  gas.  It  often  happens  that  the  owner  of 
a  farm  grants  and  conveys  the  right  to  ex- 
plore and  take  from  the  land  the  minerals, 
retaining  to  himself  the  possession  and  right 
to  cultivate  the  surface.  This  may  be  done, 
as  In  this  case,  by  exception  to  the  grant. 
The  possession  of  the  surface  by  plaintiff  for 
the  purpose  of  cultivation  gave  Mm  no  pos- 
session of  the  oil  and  gas  under  the  surface, 
and  did  not  ex<dude  the  defendants  from  the 
right  to  go  upon  the  land  aod  prospect  for 
the  same.  Murray  v.  Allred,  supra;  Stewart 
V.  Chad  wick,  8  Iowa,  462;  Gas  Co.  t.  De 
Witt,  130  Pa.  235,  18  Att.  724,  5  I*  R.  A.  731; 
Coal  Co.  T.  Mellon,  162  Pa.  286,  25  Atl.  507, 
18  L.  R.  A.  702,  34  Am.  St  Rep.  646;  LlUl- 
bridge  V.  Coal  Co.,  143  Pa.  293,  22  A«.  1036, 
13  L.  R.  A.  627,  24  Am.  St  Rep.  544 ;  Thorn- 
ton, Oil  ft  Gas,  S  297;  Archer,  OU  &  Gas,  c. 
49,  I  1. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed.    All  the  Justices  concur. 


SWAN  et  al.  v.  O'BAR  et  al.    (No.  7287.) 

(Supreme  Court  of  Oklahoma.     July  24,  1917. 

Rehearing  Denied  Sept  18,  1917.) 

(Syllahut  2>v  the  Court.) 

1.  Appeai,  and  Bbrob  €=>1009(4)— Review- 
Equity  Cases. 

In  a  case  of  purely  equity  cogniiance  this 
court  will  examine  the  entire  record,  weigh  the 
evidence,  and  if  the  judgment  is  clearly  against 
the  weight  of  the  evidence  this  court  will  reverse 
the  case  and  render,  or  cause  to  be  rendered, 
the  judgment  that  the  trial  court  should  have 
rendered. 

2.  Mines  and  MinebaIiS  9s>5S— Oil  and  Oas 
Leases— Validity. 

Where  a  grantor  who  owns  the  land  executes 
a  gas  and  oil  lease  upon  a  certain  tract  of  land 
and  afterwards  executes  extensions  of  such  lease, 
and  subsequently  executes  to  another  an  oil  and 
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gas  lease  apon  the  same  land,  such  last-named 
lease  cannot  prevail  against  the  former  lease 
and  its  extensions,  unless  the  lessee  of  the  sec- 
ond lease  had  no  knowledge  of  the  former  lease 
and  ita  extensions,  or  had  no  such  knowledge 
as  would  put  him  upon  inquiry,  and  which.  If 
followed  ap,  would  have  disclosed  the  existence 
of  such  lease  and  its  extensions. 

3.  Mines    and    Minebals    ®=»50— Aotion&— 
Evidence— SurriciENCY. 

The  evidence  in  this  case  has  been  carefully 
weighed,  and  the  weight  thereof  found  to  be 
dearly  against  the  judgment  rendered. 

4.  Mines    and    Minerals    «=52— Aotion*- 
EviDENcjB— Sufficiency. 

Under  the  evidence  in  this  cose  the  plaintiffs 
were  not  entitled  to  the  in  junctional  relief  asked. 

Conunlssioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Wagoner  County ; 
Fred  P.  Branson,  Judge. 

Action  by  T.  P.  CXBar  and  others  against 
H.  E.  Swan  and  others.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Beversed  and  remanded. 

Warren  D.  Abbott  and  Frederic  A.  Peek, 
both  of  Tulsa,  for  plaintiffs  in  error.  Blair 
A  Brown,  of  Wagoner,  and  Bailey  &  Wyand 
and  Chas.  A.  Moon,  all  of  Muskogee,  for  de- 
fendants in  error. 

COIXIER,  C.  This  is  an  action  brought 
by  the  defendants  in  error,  hereinafter  styl- 
ed plaintiffs,  against  the  plaintiffs  in  error, 
hereinafter  called  defendants,  to  remove 
clouds  from  the  title  to  land  designated  in 
the  petition,  to  wit,  the  S.  W.  hi  and  the  N. 
W.  hi,  of  section  7,  township  17  north,  range 
16  east.  The  undisputed  evidence  is  that  on 
the  15th  day  of  February,  1913,  the  owner  of 
the  lands  executed  to  H.  B.  Swan  an  oil  and 
gas  mining  lease,  which  said  lease  was  prop- 
erly acknowledged  and  filed  for  record  on 
the  24th  day  of  February,  1913,  and  recorded 
in  Record  95,  at  page  582,  in  the  office  of  the 
register  of  deeds  of  Wagoner  county,  Okl. 
On  August  30,  1913,  the  owner  of  said  lands, 
with  others,  executed  the  following  extension 
of  said  lease  executed  on  February  16,  1913: 

"We,  the  undersigned,  in  consideration  of  one 
dollar  each  to  the  other  paid  and  received,  and 
of  the  present  operation  of  the  well  on  S.  W. 
}4  of  K  E.  hi.  Sec.  0,  Coweta  Twp.,  Wagoner 
Co.,  Okl.,  we  agree  to  extend  and  renew  the 
oil  leases  on  our  respective  farms  made  to  H. 
E.  Swan  to  Jan.  1, 1914,  and  waive  all  payments 
due  or  to  become  due  to  the  date  last  men- 
tioned." 

To  which  said  instrument  was  attached 
the  following  affidavit: 

"State  of  Oklahoma,  County  of  Wagoner — ss.: 
W.  J.  Thompson  and  Earl  N.  Swan,  of  legal 
age  and  residents  of  Oklahoma,  being  first  duly 
sworn,  on  oath  say:  That  the  above  and  fore- 
going instrument  of  renewal  and  extension  is 
true  and  original  instrument  and  was  signed  by 
the  parties  whose  names  are  attached  thereto. 
We  further  also  state  that  the  above  signatures 
of  Catherine  Hartmon  and  Henry  Hartman 
were  in  the  renewal  and  extension  of  a  lease 
made  to  H.  R.  Swan  and  signed  by  Katherine 
Hartman  and  Henry  Hartman,  on  September 
3, 1912,  and  cover  the  W.  %  of  N.  E.  ^  of  sec- 
tion 7,  township  17  N.,  range  16  east,  and  that 


the  signature  of  F.  W.  Graves  and  Ida  Graves 
were  in  renewal  and  extension  of  a  lease  made 
to  H.  B.  Swan  on  September  3,  1912,  and  cov- 
ered the  S.  B.  %  of  section  13,  township  18 
north,  range  16  east,  and  N.  hi  of  N.  E.  hi  and 
8.  E.  ^  of  N.  E.  V4  of  section  6,  township  17 
north,  range  16  east,  and  that  the  signature  of 
J.  N.  Angel  was  in  renewal  and  extension  of  a 
lease  made  to  H.  E.  Swan  and  signed  by  J. 
N.  Angel  and  Sarah  Angel,  on  February  15, 
1913,  and  covering  the  S.  E.  y*  and  N.  W.  % 
of  section  7,  township  17  north,  range  16  east. 
and  the  signature  of  R.  T.  Maxwell  was  in 
renewal  and  extension  of  a  lease  made  to  H. 
E.  Swan  and  signed  by  R.  T.  Maxwell  and 
Matilda  J.  Maxwell,  and  dated  September  3, 
1912,  and  covering  the  W.  %  of  N.  W.  V*  »52 
S.  E.  %  of  N.  W.  hi  of  section  8,  township  17 
north,  range  16  east,  and  that  the  signature  (^ 
Mrs.  M.  M.  Sanger  was  in  renewal  and  exten- 
sion of  the  lease  made  to  H.  E.  Swan  and 
signed  by  Marietta  M.  Saner  and  Cbas.  Saner 
and  dated  September  3,  1912,  and  covermg  the 
N.  W.  V4  of  section  6,  township  17  north,  range 
16  east  All  of  the  lands  described  in  above- 
mentioned  leases  being  located  in  Wagoner  coun- 
ty  Okl 

'       "W.  J.  Thompson,  Earl  N.  Swan" 

— ^wliich  said  paper  is  duly  recorded  In  the 
office  of  the  register  of  deeds  o^  Wagoner 
county.  On  November  13,  1913,  J.  N.  Angel 
and  Sarah  Angel,  husband  and  wife,  executed 
a  lease  upon  said  S.  W.  >4  and  N.  W.  %  of 
section  7,  township  17  north,  range  16  east,  I. 
M.,  the  lands  described  in  the  petition,  to  T. 
P.  O'Bar  and  A.  O.  Glger.  Some  time  In  No- 
vember, 1914,  said  J.  N.  Angel  and  Sarah  An- 
gel, husband  and  wife,  entered  suit  to  cancel 
the  said  lease  made  to  T.  P.  CBar  and  A.  0. 
Glger  upon  the  ground  of  fraud,  In  which  said 
suit  the  said  H.  E.  Swan  was  originally  a 
party,  but  prior  to  the  roidition  of  Judgment 
was  dismissed  as  a  party,  and  upon  trial  of 
said  cause  issue  was  found  in  favor  of  the 
defendants  in  said  suit  upholding  said  lease. 
On  the  same  day  that  said  Judgment  was  en- 
tered, April  22,  1914,  the  said  Swan  and  the 
said  Angels  entered  into  a  second  stipulation, 
renewing  the  first  lease  and  extending  the 
drilling  period,  which  said  second  extension 
is  in  the  following  words  and  figures: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  plaintiffs  J.  N.  Angel  and  Sarah 
Angel  and  the  defendant  H.  E.  Swan  that  the 
plaintiffs  J.  N.  Angel  and  Sarah  Angel  do  here- 
by withdraw  their  petition  and  prayer  for  any 
relief  against  the  defendant  H.  E.  Swan  for  the 
cancellation  of  the  oil  and  gas  lease  by  the  said 
plaintiffs  made  the  said  defendant  H.  E.  Swan, 
on  February  15,  1913,  and  recorded  in  the  office 
of  the  register  of  deeds  of  Wagoner  county,  OkL, 
on  February  24,  1913,  in  Record  95  at  page 
582,  and  the  extension  and  renewal  thereof  made 
by  the  plaintiffs  to  the  said  defendant  H.  B. 
Swan  on  August  ^0,  1913,  and  recorded  in  the 
office  of  the  register  of  deeds  of  Wagoner  county 
on  December  10,  1913,  in  Record  105  at  page 
476. 

"And  it  is  further  stipulated  and  agreed  that 
the  plaintiffs  J.  N.  Angel  and  Sarah  Angel  do 
hereby  waive  their  rights  to  claim  a  forfeiture 
of  said  oil  and  gas  lease  under  the  terms  there- 
of by  reason  of  the  failure  of  the  said  defendant 
H.  K.  Swan  to  commence  a  well  within  six 
months  from  the  date  thereof,  and  the  said 
plaintiffs,  J.  N.  Angel  and  Sarah  Angel,  do 
hereby  waive  their  rights  to  claim  a  forfeiture 
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of  said  extension  and  renewal  thereof  by  reason 
of  the  failure  of  the  said  defendant  H.  B.  Swan 
to  commence  a  well  before  January  1,  1914,  and 
said  plaintiffs  do  hereby  waive  their  right  to  de- 
clare a  forfeiture  of  said  lease  and  extension 
thereof  by  reason  of  the  failure  of  the  defend- 
ant H.  B.  Swan  to  commence  a  well  pending  this 
action  and  for  a  period  of  67  days  next  after  the 
termination  thereof. 

"And  it  is  further  stipulated  and  agreed  that 
in  consideration  of  the  foregoing,  the  said  de- 
fendant H.  E.  Swan,  his  successors  and  assigns, 
hereby  waive  and  surrender  anjr  and  all  claims 
or  demands  against  the  plaintiffs  for  damages 
by  reason  of  the  execution  and  delivery  of  a 
certain  oil  and  gas  lease  to  T.  P.  O'Bar  dated 
November  3,  1913,  and  under  certain  oil  and 

fas  lease  made  by  the  plaintiffs  to  the  said  T. 
'.  O'Bar  and  A.  O.  Giger  of  the  same  date." 

The  evidence  la  in  conflict  as  to  whether 
or  not  the  plaintiffs  knew  or  had  such  knowl- 
edge as  to  put  them  upon  inquiry  as  to  the 
execution  of  said  extensions.  Upon  a  hear- 
ing of  the  cause  the  conrt  found  all  the  is- 
Bdes  in  favor  of  the  plaintiff,  and  decreed 
that  the  temporary  injunction  heretofore 
granted  herein  In  favor  of  the  defendants 
and  against  the  plaintiffs  be  dissolved;  that 
the  lease  executed  by  the  said  J.  N.  Angel 
and  his  wife  to  the  defendant  H.  B.  Swan  on 
February  15,  1913,  and  the  extension  there- 
of dated  August  80, 1913,  and  the  stipulation 
dated  April  22,  1914,  and  the  records  thereof 
be  set  aside  and  held  as  naught  as  clouds 
upon  the  plaintiff's  title;  that  the  title  and 
possession  of  plaintiffs  In  the  said  premises 
be,  and  the  same  Is  hereby,  forever  settled 
and  quieted  in  the  plaintiffs  as  against  all 
claims  or  demands  by  the  said  defendants, 
and  those  claiming  under  them,  or  any  of 
them,  and  perpetually  enjoining  the  defend- 
ants from  claiming  any  rlgbt,  title,  interest, 
or  estate  in  or  to  said  premises  by  virtue  of 
said  lease,  extension,  or  stipulation,  or  either 
of  them,  hostile  or  adverse  to  the  possession 
and  title  of  the  plaintiffs  herein,  and  from 
commencing  any  suit  to  disturb  the  said 
plaintiffs  In  their  possession  and  title  to  said 
premises,  from  setting  up  any  claim  or  in- 
terest adverse  to  the  title  of  the  plaintiffs 
herein,  and  from  disturbing  the  plaintiffs  in 
their  peaceable  and  quiet  enjoyment  of  said 
described  premises,  and  that  the  plaintiffs 
have  possession  of  said  premises.  A  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled, excepted  to,  and  to  reverse  the  Judg- 
ment rendered  this  appeal  Is  prosecuted. 

Vfe  are  first  met  with  a  motion  to  dismiss 
the  appeal  upon  grounds  which,  since  the  fil- 
ing of  the  appeal  in  this  case,  have  been  held 
by  this  court  to  be  untenable,  avd  hence  said 
motion  is  denied.  The  defendant  assigns  the 
following  errors: 

(1)  The  court  erred  in  finding  as  a  fact  that 
the  defendant  in  error  had  no  actual  or  con- 
structive notice  of  the  stipulotion  dated  Au- 
gust 30,  1913,  extending  the  first  lease  in  force 
until  January  1,  1914. 

(2)  The  court  erred  in  holding  that  the  first 
lease  and  the  two  stipulations  extending  the 
same  were  void  because  same  were  without  con- 
■ideratiou. 


(3)  The  conrt  erred  in  holding  that  the  land- 
owner intended  to  and  did  declare  a  forfeitura 
of  the  first  lease  by  the  execution  of  the  second 
lease,  and  by  his  answer  and  cross-petition  in 
suit  No.  1907. 

(4)  The  court  erred  in  holding  that  the  de- 
fendants in  error  were  entitled  to  enforce  their 
lease  by  means  of  an  injunction  which  is  a 
species  of  specific  performance. 

[1]  Tills  being  an  equity  case,  we  have 
carefully  read  tlie  entire  record  and  weighed 
the  evidence,  and  are  of  the  opinion,  and  so 
hold,  tliat  the  weight  of  the  evidence  does 
not  sustain  the  finding  of  the  court,  that  the 
plaintiff  had  no  actual  or  constructive  notice 
of  the  first  stipulation  dated  August  30,  1913, 
extending  the  lease  to  January  4,  1914. 

[2-4]  While  we  think  that  the  weight  of 
the  evidence  shows  that  the  plaintiff  had  ac- 
tual notice  of  the  extensions  of  the  lease, 
certainly  they  had  such  Information  that 
would  put  them  on  inquiry,  and  had  they 
made  inquiry  of  the  defendants,  they  would 
have  ascertained  the  existence  of  such  ex- 
tensions; consequently  they  must  lie  held  to 
have  bad  notice  of  the  rights  of  the  defend- 
ant under  their  lease  and  the  extensions 
thereof,  and,  having  such  notice,  it  cannot  be 
said  that  they  In  good  faith  took  the  lea«e 
which  they  relied  upon  for  recovery  in  this 
case,  and  are  entitled  to  relief  as  an  inno- 
cent purchaser. 

"One  who  purchases  land  with  knowledge  of 
8ndt_  facts  as  would  put  a  prudent  man  upon 
inquiry,  which,  if  prosecuted  with  ordinary  dili- 
gence, would  lead  to  actual  notice  of  rights 
claimed  adversely  to  his  vendor,  is  guilty  of  bad 
faith  If  he  neglects  to  make  such  inquiry,  and 
is  chargeable  with  the  'actual  notice'  he  would 
have  received."  Herbert  v.  Wagg,  27  Okl.  688, 
117  Pac.  210. 

Section  2922,  Revised  Laws  1910,  reads: 
"Good  faith  consists  in  an  honest  intention 
to  abstain  from  taking  any  unconscientious  ad- 
vantage of  another,  even  through  the  forms  or 
technicalities  of  law,  together  with  an  absence 
of  all  information  or  belief  of  facts  which  would 
render  the  transaction  unconscientious." 

Section  2923.  Revised  Laws  1910,  reads: 
"Notice  is  either  actual  or  constructive." 

Section  2925,  Revised  Laws  1910,  reads: 
"Constructive  notice  is  notice  imputed  by  the 
law  to  a  person  not  having  actual  notice." 

"Section  2926,  Revised  Laws  1910,  reads: 
"Bvery  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,  and  omits  to 
make  such  inquiry  with  reasonable  diligence,  is 
deemed  to  have  constructive  notice  of  the  fact 
itself." 

Having  knowledge  of  the  existence  of  the 
lease  and  its  extensions,  of  course  the  lease 
taken  by  the  plaintiff  was  subordinate  to  the 
lease  of  the  defendants,  and  they  acquired  no 
Interest  by  such  lease  as  against  the  defend- 
ants, for  the  reason  that  the  said  lease  ex- 
ecuted to  the  defendants  had  not  been  for- 
feited, but  was  in  full  force  at  the  time  this 
action  was  commenced,  the  defendants  in 
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possession  of  the  land  In  controversy,  and 
producing  oil  therefrom.  In  the  case  of  In- 
diana Oil,  Gas  &  Development  Co.  v.  Mc- 
Crory,  42  Okl.  136, 140  Pac.  610,  Ck)mmission- 
er  Galbralth  said: 

"It  has  often  been  said  that  equity  abhors  a 
forfeiture,  and  courts  of  equity  will  not  lend 
their  aid  to  declare  a  forfeiture.  The  better 
rule  seems  to  be  in  sncb  cases  that  equitv  juris- 
diction cannot  be  successfully  invoked,  unless  the 
forfeiture  will  effectuate  justice;  that,  where 
the  forfeiture  would  work  a  hardship  or  an  in- 
justice, aid  in  equity  will  be  denied. 

We  are  of  the  opinion,  and  so  hold,  that 
under  the  well-settled  law  of  this  state  there 
was  a  consideration  for  the  first  lease  and 
the  two  stipulations  extending  the  same,  but, 
regardless  of  whether  there  was  or  not,  the 
plaintiffs  cannot  successfully  attack  the  said 
lease  and  the  said  two  extensions,  upon  the 
ground  of  want  of  consideration,  the  exten- 
sions showing  upon  their  face  that  there  was 
a  consideration  for  the  same;  U  there  was  a 
want  of  consideration,  the  burden  to  show 
snch  want  of  consideration  was  upon  the 
plalnUffB,  which  burden  they  have  not  dis- 
charged. M.,  K.  &  T.  By.  Ck>.  T.  Hancock,  26 
Okl.  254,  109  Pac.  223. 
Section  934,  Revised  Laws  1910,  provides: 
"A  written  instrument  la  presumptive  evi- 
dence of  a  consideration." 

Section  935,  Revised  Ijaws  1910,  provides: 

"The  burden  of  showing  a  want  of  considera- 

ti6n   saffident   to   support   an   instrument   lies 

with  the  party  seeking  to  invalidate  or  avoid  it" 

Section  926,  Revised  Laws  1910,  provides: 
"Good  consideration  defined.  Any  benefit  con- 
ferred, or  agreed  to  be  conferred  upon  the  prom- 
isor, by  any  other  person,  to  which  the  promisor 
is  not  lawfully  entitled,  or  any  prejudice  suf- 
fered or  agreed  to  be  suffered  b;^  such  person, 
other  than  such  as  he  is  at  the  time  of  consent 
lawfully  bound  to  suffer,  as  an  inducement  to 
the  promisor,  is  a  good  consideration  for  a 
promise." 

We  are  of  the  opinion,  and  so  hold,  that  It 
Is  immaterial  whether  or  not  the  owner  of 
said  lands  intended  and  did  declare  a  forfei- 
ture of  the  lease  to  Swan  by  the  execution 
of  the  second  lease  to  the  plaintiffs,  and  by 
his  answer  and  cross-petition  and  suit  in  an 
action,  in  which  said  suit  Swan  was  not  a 
party,  under  the  facts  in  this  case  such  in- 
tention and  pleading  did  not  work  a  forfei- 
ture of  snch  lease. 

It  necessarily  follows  that  under  our  view 
of  the  case  the  plaintiffs  were  not  entitled 
to  the  injunctlonal  relief  awarded. 

The  decree  in  this  case  being  dearly 
against  the  weight  of  the  evidence,  this  cause 
is  reversed  and  remanded,  with  Instructions 
to  the  trial  court  to  set  aside  the  decree  In 
favor  of  plaintiffs,  to  set  aside  the  injunction 
granted  the  plaintiffs,  and  to  render  a  de- 
cree for  the  defendants. 

PER  CURIAM.    Adopted  in  whole. 


HABN  et  aL  v.  AMAZON  FIRE  INS.  CO. 

(No.  7259.) 

(Supreme  Court  of  Oklahoma.    July  31,  1017. 

Rehearing  Denied  Sept  18,  1917.) 

(Svllahus  iy  the  Court.) 

1.  Tnat  «s»10(5)  —  Sbbvicb  of  Pbocess  — 
Return  Dat. 

Where,  in  a  summons,  the  answer  day  is  fix- 
ed on  a  day  which  falls  oa  Sunday,  such  sum- 
mons is  a  valid  summons,  aa  into  said  summons 
must  be  read  secticm  6341  of  the  Revised  Laws 
of  1910,  which  fixes  the  limit  of  filing  an  answer 
in  respouse  to  said  summons  to  be  the  Monday 
succeeding  such  Sanday. 

2.  Jttdombnt  «=>  145(2)  —  Vaoatiow  —  Condi- 
tion. 

To  entitle  one  to  have  a  judgment,  rendered 
upon  a  petition  stating  a  cause  of  action,  upon 
which  a  legal  summons  has  been  served  upon 
the  defendant,  upon  motion  or  petition,  vacated, 
it  is  a  condition  precedent  that  defendant  must 
have  a  valid  defense  to  the  judgment  rendered. 

3.  Judgment  <S=>106(3)— Defattlt— Timi  fob 

Where  a  defendant  is  authorized  to  file  an- 
swer to  a  pending  cause  within  a  stated  time, 
the  filing  of  a  motion  to  require  the  plaintiff  to 
permit  copies  of  its  records  to  be  made  does  not 
interrupt  the  running  of  the  time  in  which  snch 
answer  must  be  made,  and  if  under  such  cir- 
cumstances an  answer  is  not  filed  within  the 
speciSed  time,  the  defendant  may  properlv  be 
adjudged  in  default,  and  judgment  rendered 
against  him. 

4.  Judgment    «=5>148(10)    —    Vacation    — 
Grounds. 

Where  a  time  is  fixed  for  the  filing  of  an 
answer,  and  answer  is  not  so  filed,  and  judg- 
ment is  therefore  rendered  by  default,  it  is  not  a 
ground  upon  which  to  vacate  such  judgment  that 
the  attorney  of  defendant  had  information  from 
the  clerk  of  the  court  rendering  the  judgment 
that  contested  motions  would  not  be  heard  on 
the  day  such  judgment  was  rendered,  as,  in  the 
absence  of  an  answer,  no  contest  was  pending 
against  a  motion  for  judgment  by  default 
Thacker,  J.,  dissenting  in  part. 

Commissioners'  Opinion,  Division  No.  I. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;   Geo.  W.  Clark,  Judge. 

Action  by  the  Amazon  Fire  Insurance  Com- 
pany against  W.  F.  Harn  and  others.  There 
was  a  judgment  for  plaintiff,  and  defendants 
Ham  bring  error.    Affirmed. 

W.  F.  Ham,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  E.  C.  Stanard,  J.  H.  Wahl,  and 
C.  H.  Ennis,  all  of  Shawnee,  for  defendant 
In  error. 

COLLIKR,  C.  This  is  an  action  brought 
by  the  defendant  In  error  against  the  plain- 
tiffs in  error  to  recover  upon  a  promissory 
note  in  the  sum  of  $16,283.25,  for  attorney's 
fees,  and  foreclosure  of  a  mortgage  on  cer- 
tain real  estate  described  In  the  petition  In 
this  case.  Hereinafter  the  parties  will  be 
designated  as  they  were  in  the  trial  court. 

The  petition  In  this  case  was  filed  in  the 
district  court  of  Oklahoma  county,  OkL,  June 
2,  1914.  Pnedpe  for  summons  was  filed 
June  2,  1914,  and  summons  was  Issued  in 
said  cause,  which  said  summons,  in  accord 
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with  the  praecipe,  fixed  the  answer  day  at  20 
days  thereafter,  and  named  In  said  summons 
the  day  upon  which  the  said  20  days  expir- 
ed, and  which  said  named  day  was  Sunday. 
There  was  a  special  appearance  by  W.  F. 
Harn  and  Alice  Ham,  two  of  the  defendants, 
who  moved  to  qnash  the  summons,  which  mo- 
tion was  overruled,  excepted  to,  and  10  days 
given  in  which  to  plead. 

Thereafter  W.  F.  Ham  and  Alice  Harn 
filed  demurrer  to  said  petition,  which  was 
overruled,  excepted  to,  and  10  days  given  In 
which  to  answer.  On  the  28th  day  of  Sep- 
tember, 1814,  the  defendants  W.  F.  Harn  and 
Alice  Ham  filed  a  motion,  praying  for  an 
order  from  said  court  requiring  the  plaintiff 
to  furnish,  or  permit  tbem  to  make,  copies  of 
cei-tain  documents  and  records  In  possession 
of  said  plaintiff,  or  under  Its  control,  oontaln- 
ing  necessary  evidence  relating  to  the  merits 
of  this  action  for  defendants'  defense  there- 
in, together  with  demand  and  order  upon 
sold  plaintiff  for  said  inspection.  On  Octo- 
ber 10th  defendants  W.  F.  Ham  and  Alice 
Ham  were  adjudged  in  default,  and  Judg- 
ment was  rendered  against  them  In  favor  of 
the  plaintiff  in  the  sum  of  $16,283.25,  with 
interest  at  10  per  cent  per  annum,  and  $1,- 
500  attorney  fees,  and  foreclosure  of  the 
mortgage,  conditioned  that  only  $1,000  of 
said  attorney's  fees  is  secured  by  said  mort- 
gage. 

W.  F.  Ham  and  Alice  Ham  moved  to  set 
aside  default  Judgment  rendered  October  10, 
1914;  the  material  allegations  upon  which 
said  motion  to  set  aside  the  said  Judgment 
being  that  prior  to  the  rendition  of  said 
Judgment  the  said  defendants'  attorneys  were 
Informed  that  no  contested  motions  would  be 
taken  up  by  the  court  on  October  lOtb,  and 
that  at  the  time  said  Judgment  was  rendered 
and  disposed  of  a  motion  requiring  the  de- 
fendants be  allowed  to  Inspect  and  copy  the 
records  of  the  plaintiff,  in  order  to  make  a 
proper  defense  was  filed  in  this  cause  with- 
out leave  of  the  court,  and-that  said  defend- 
ants had  a  good  defense  to  said  action.  The 
court  found  that,  after  the  demurrer  to  the 
petition  was  overruled,  10  days  was  given  to 
answer;  that  within  that  time  said  motion 
for  discovery  was  filed,  and  was  i>ending  at 
the  time  the  default  was  entered,  and  the 
judgment  rendered.  The  court  concluded  Its 
findings  as  follows: 

"I  do  not  think  there  is  anv  defense  to  the 
petition  pleaded  In  the  light  of  the  record  that 
has  been  presented.  I  don't  know  whether  it  is 
properly  in  the  record  or  not,  but  the  court  has 
fully  considered  it,  and  all  of  the  representations 
that  were  alleged  to  have  been  made  two  years 
ago  were  made  prior  to  the  execution  of  this 
note  and  mortgage ;  the  note  and  mortgage  were 
executed  in  full  settlement  of  the  differences  be- 
tween the  parties.  And,  taking  the  rerord  as 
it  is  presented  here,  the  court  don't  believe  that 
any  defense  is  presented  that  warrants  the  ex- 
ercise in  the  defendants'  favor  of  the  discretion 
which  the  law  contemplates  in  vacating  that 
judgment  The  motion  to  vacate  the  judgment 
and  the  default  upon  which  the  judgment  was 
rendered  is  overruled,  and  excepted  to." 


Thereafter  the  defendants  filed  ft  motion 
for  a  new  trial,  which  was  overraled,  and 
excepted  to,  and  error  brought  to  this  coui-t 

There  were  demurrers,  answers,  and  cross- 
petitions  filed  by  various  other  defendants 
in  this  cause  than  the  appellants,  and  ac- 
tion had  thereon  by  the  court,  which  we 
deem  unnecessary  to  consider,  frran  the  fact 
that  the  same  do  not  controvert  the  rights  of 
the  plaintiff,  nor  raise  an  Issue  between  the 
plaintiff  and  the  said  W.  F.  Ham  and  Alice 
Ham,  and  the  judgment  Is  appealed  only  by 
the  said  W.  F.  Ham  and  Alice  Ham. 

[1]  The  important  question  Involved  in 
this  cause  is:  Is  a  summons,  issued  in  ac- 
cord with  a  praecipe,  which  names  an  an- 
swer day  which  is  Sunday,  a  void  summons? 
This  question,  so  far  as  we  have  been  able 
to  find,  has  not  been  directly  decided  by  this 
court  The  defendant  must  answer  the  pe- 
tition within  the  time  stated  In  the  summons, 
and  not  answer  on  any  particular  day,  and 
the  day  named  as  answer  day  is  only  the 
limit  of  the  time  in  which  the  answer  can  be 
made.  In  the  instant  case  the  defendant 
was  required  to  answer  within  20  days,  and 
said  day  named  as  the  expiration  of  the  said 
20  days  expired  on  Sunday,  and  therefore  in 
law  the  summons  should  be  read  that  said 
answer  day  was  Monday  following  the  said 
Sunday,  and  the  defendant  might  have  le- 
gally deferred  the  filing  of  an  answer  until 
Monday,  and  If  an  answer  had  been  filed  on 
Monday  It  would  have  been  In  strict  accoKi 
with  the  command  of  said  summons  and 
could  not  have  been  legally  stricken.  Sec- 
tion 5841,  Revised  Laws  1910,  provides: 

"The  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first  day,  anil 
including  the  last  [day] ;  if  the  last  day  be  Sun- 
day it  shall  be  excluded." 

In  constraing  the  summons  In  this  case, 
said  section  5341  must  be  read  into  it,  and 
therefore,  the  answer  day  named  in  it  being 
Sunday,  reads  the  following  Monday  as  the 
limit  of  the  time  in  which  the  answer  can  be 
made. 

"It  has  been  held  that,  if  a  return  falls  on 
Sunday  or  a  legal  holiday,  the  writ  is  not  void, 
but  the  return  day  is  continued,  and  becomes 
the  Monday  succeeding."  Cyc.  PL  &  Pr.  voL 
20,  1167. 

In  Ostertag  v.  Galbraith,  23  Neb.  730,  37 
N.  W.  637,  as  also  Swann  v.  Brook,  3  Burr. 
1595,  97  Eng.  Beprint,  999,  we  find: 

"That  a  defendant  cannot  be  misled  by  a 
notice  to  appear  on  Sunday,  as  the  notice  must 
necessarily  relate  to  Monday."  Leverage  v. 
Plaiston,  2  H.  B.  L.  29. 

In  Board  of  County  Commissioners  of 
Smith  County  v.  Labore  et  al.,  37  Kan.  4S0. 
15  Pac.  577,  Judge  Valentine  says: 

"But,  even  if  there  should  be  some  reason  for 
considering  this  proceeding  in  error  as  not  hav- 
ing been  commrnced  at  that  time,  then  we  would 
think  that  undoubtedly  it  should  be  considered 
as  having  been  commenced  on  April  28,  1886, 
when  the  summons  was  issued.  •  •  •  And 
if  the  proceeding  in  error  was  commenced  at 
that  time,  tlien  it  was  commenced  within  proper 
time,  and  within  one  year  after  the  judgment  of 
the  court  below  was  rendered.     Under  section 
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722.  Civil  Code,  tli«  time  la  to  be  computed  by 
excluding  the  first  day,  and  including  the  last, 
except  when  the  last  day  falls  on  Sunday,  and 
then  Sunday  is  also  to  be  excluded." 

In  Van  Laer  et  aL  v.  Kansas  Tripham- 
mer Brick  Worics  et  al.,  56  Kan.  545,  43  Pac. 
1134,  Cbief  Justice  Martin  says: 

"Our  statute  governing  the  subject  (Civ.  Code, 

t722)  enacts  that  'the  time  •  •  •  computed 
y  excluding  the  first  day  and  including  the  last ; 
if  the  last  day  be  Sunday  it  shall  be  excluded.' 
Under  the  identical  statutes  in  New  York  and 
Indiaua,  it  has  been  held  that,  'while  Sunday  is 
excluded  if  the  last  day,  yet  it  is  included  if  an 
intervening  day.'     Taylor  v.  Corbiere,  8  How. 

JPrac.  (N.  Y.)]  385,  and  cases  cited;  English  v. 
)ickey,  128  Ind.  174,  182,  27  N.  E.  495  [13  L. 
R.  A.  40].  We  hold  the  latter  to  be  the  true 
construction  of  our  statute,  and,  although  not 
expressly  decided,  it  has  been  assumed  by  the 
courts,  and  accepted  generally  by  the  profession, 
«•  the  correct  interpretation.  The  Legislature, 
having  Sunday  in  mind,  provided  for  its  eicln- 
sion  when  the  last  day,  and  it  is  presumable  that 
its  inclnaon  wag  intended  when  an  intervening 
day." 

In  Grant  v.  Creed  et  al.,  35  Okl.  190,  128 
Pac.  611,  It  Is  held: 

"The  judgment  soaght  to  be  reviewed  was  ren- 
dered on  December  30,  1911;  the  motion  for 
new  trial  being  filed  and  overruled  on  the  same 
day.  The  proceeding  in  error  was  commenced 
on  July  1,  1912.  The  30th  day  of  June,  1912, 
fell  on  Sunday.  The  six  months  in  which  a  pro- 
ceeding for  ^reviewing  said  judgment  may  be 
commenced  in  this  court  expired  on  that  day, 
which  must  be  excluded.  The  proceeding,  being 
commenced  on  July  1,  1912,  was  within  time." 

In  Boynton  Land,  Mining  &  Investment 
Co.  V.  Rnnyan,  29  OkL  306,  116  Paa  809,  It 
is  held: 

"The  1st  day  of  January,  A.  D.  1911,  falling 
on  Sunday,  the  following  day,  Monday,  which 
was  the  2d  day  of  January,  A.  D.  1911,  was  a 
holiday.  The  time  for  serving  the  case-made  ex- 
piring on  said  day,  a  holiday,  the  plaintiff  in  er- 
ror had  the  next  succeeding  day  in  which  to 
make  such  service." 

"When  the  time  to  plead  expires  on  Sunday,  the 
party  has  the  next  day  in  which  to  plead."  Cock 
V.  Bunn,  6  Johns.  [N.  Y.]  326;  Borst  v.  Griffin, 
6  Wend.  (N.  Y.)  84;  Anonymous,  1  Strange, 
90;  Lee  v.  Carlton,  3  T.  B.  341 :  Catherwood  v. 
Shepard,  30  La.  Ann.  677;  Marks  v.  Russell,  40 
Pa.  872. 

In  Marks'  Executors  T.  Bussell,  supra.  It  is 
sold: 

"The  judgment  was  premature.  In  counting 
the  time  to  plead  after  notice,  the  day  on  which 
the  notice  is  given  is  excluded,  and  if  the  final 
day  falls  on  Sunday,  it  also  is  excluded,  and  a 
plea  entered  on  Monday  is  in  time." 

In  the  Matter  of  Senate  Resolution  of 
March  31,  1887,  requesting  a  construction  Of 
section  11,  article  4,  of  the  Constitution,  In 
relation  to  Senate  Bill  No.  66,  the  Supreme 
Court  of  Colorado  (9  Colo.  632,  21  Pac.  476) 
Held: 

"In  case  of  administrative  and  judicial  acts,  if 
the  return  day  of  a  writ,  the  completion  of  serv- 
ice by  publication,  or  the  day  upon  which  court 
is  to  sit,  falls  upon  a  Sunday,  the  return  day  or 
-court  day  is  continued  and  becomes  the  Monday 
succeeding,  unless  the  same  should  be  a  legal  hol- 
iday. In  such  class  of  cases  there  can  be  no  cur- 
tailment of  the  full  period  of  time  allowed  by 
law." 

Very  many  decisions  are  dted  In  the  brief 
of  the  defendants  W.  F.  Ham  and  Alice 


Ham  antagonistic  to  the  decisions  above 
quoted,  but  an  examination  of  these  cases 
discloses  the  fact  that  said  decisions  are  ren- 
dered in  states  which  do  not  have  laws  sim- 
ilar to  section  5341,  Revised  Laws  1910.  We 
are  of  the  opinion,  and  so  hold,  that  the 
court  did  not  err  in  refusing  to  quash  the 
summons  in  this  case. 

[2-4]  The  defendants  W.  F.  Ham  and 
Alice  Ham  were  given  10  days  In  which  to 
answer  the  petition  In  this  cause;  but,  In- 
stead of  answering,  they  filed  the  motion 
named,  to  require  the  plaintiff  to  present  Its 
records  to  be  copied.  This  motion  was  filed 
without  leave  of  the  court,  and  did  not  pre- 
vent the  running  of  the  time  In  which 
answer  should  be  made.  The  fact  that  the 
defendants'  attorney  had  information  from 
the  clerk  of  the  court  rendering  the  judg- 
ment that  contested  motions  would  not  be 
heard  on  the  day  such  Judgment  was  render- 
ed was  not  a  ground  upon  which  to  vacate 
the  judgment,  because  such  Judgment  was 
not  a  contested  motion,  in  the  absence  ofan 
answer,  and  therefore  not  Included  In  the 
information  had  by  said  attorney.  Having 
failed  to  answer  within  the  time  fixed  by 
the  court,  they  were  In  default,  and  judg- 
ment was  properly  rendered  against  them. 
In  Greenfield  v.  WaUace,  1  Utah,  190,  the 
court  said: 

"It  is  further  claimed  by  the  appellant  that, 
notwithstanding  the  defendant  filed  no  amended 
answer,  yet  no  judgment  should  have  been  tak- 
en whilst  the  motion  to  set  aside  the  amended 
complaint  remained  undisposed  of..  The  leave 
given  was  to  file  an  answer.  The  motion  is  in 
no  sense  an  answer ;  and  as  no  stay  of  proceed- 
ings was  had,  or  asked,  and  the  10  days  having 
expired,  the  plaintiffs  were  entitled  to  their  judg- 
ment." 

See,  also,  McDonald  v.  Swett,  76  CaL  257, 
18  Pac.  324;  Sbtnn  v.  Cummins,  65  CaL  97, 
3  Pac.  133;  Naderhoff  v.  Benz  et  al.,  25  N. 
D.  166,  141  N.  W.  501,  47  L.  R  A.  (N.  S.)  853. 

It  follows  that  the  court,  In  the  al)sence  of 
an  answer,  did  not  commit  error  in  render- 
ing the  judgment  rendered.  Tills  leaves  for 
our  con^deratlon  the  action  of  the  court  in 
overruling  the  motion  to  vacate  the  Judgment 
rendered.  We  are  of  the  opinion,  and  so 
bold,  that  the  record  In  this  case  sustains 
the  court  In  the  conclusions  reached  that 
not  any  defense  Is  pleaded  by  the  defendants 
W.  F.  Ham  and  Alice  Ham  to  the  judg- 
ment rendered,  "in  the  light  of  the  record 
that  has  been  presented,  »  •  •  and  tak- 
ing the  record  as  it  is  presented  here,  the 
court  don't  believe  that  the  defense  It  pre- 
sented would  warrant  the  exercise  In  the 
defendants'  favor  of  the  discretion  which 
the  law  contemplates  in  vacating  that  judg- 
ment" 

Section  5271,  Revised  Laws  1910,  reads: 

"A  judgment  shall  not  be  vacated  on  motion 
or  petition,  until  it  is  adjudged  that  there  is  a 
valid  defense  to  the  action  on  which  the  judg- 
ment is  rendered." 

In  the  case  of  Hollister  v.  Kory  et  al.,  149 
Pac.  1136,  Justice  Sharp,  In  construing  this 
section  of  the  statute,  said: 
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"In  the  motion  to  vacate  the  jad?ment,  we 
find  that  no  defense  to  plaintiff's  cause  of  action 
was  set  up;  and  as  section  5271,  Revised  Laws 
of  1910,  provides  that  a  'judgment  shall  not  be 
vacated  on  motion  or  petition  until  it  is  adjudg- 
ed that  there  is  a  valid  defense  to  the  action  on 
which  the  judgment  is  rendered,  defendant  is  in 
no  position  to  complain  of  the  court's  action  in 
the  overruling  thereof."  Phoenix  Bridge  Co.  v. 
Street,  9  Okl.  422,  60  Pac.  221 :  A.,  T.  &  S.  F. 
Ry.  Co.  T,  Schultz,  24  OkL  365,  103  Pac.  756 ; 
Leforce  et  al.  v.  Haymes,  25  Okl.  190,  105  Pac. 
644;  Coffey  v.  Carter  et  al.,  47  Kan.  22,  27  Pac 
12& 

.    Finding  no  error  In  the  record,  this  cause 
Is  a£Brmed. 

PER  CURIAM.    Adopted  In  whole. 

THACKER,  J.,  dissents  from  the  proposi- 
tion embodied  }n  the  first  paragraph  of  the 
syllabus. 


SEARCX  et  al.  v.  STATE  ex  rd.  CARL  et  aL 
(No.  9164.) 

(Supreme  Court  of  Oklahoma.     Aug.  8,  1917. 
Rehearing  Denied  Sept  IS,  1917.) 

(Bvttalma  by  the  Court.) 

1.  MtmiOIPAI.    GOBPOBATIONS    9=3211— BOABD 

OF  Eduoatiow — Nomination. 
Under  section  8,  chapter  278,  Act  March 
31,  1915  (Seas.  Laws  1916,  pp.  644-646^,  the 
members  of  the  board  of  education  in  cities  of 
less  than  5,000  population  are  nominated,  one 
from  each  ward  and  one  from  outlying  terri- 
tory, and  elected  by  the  qualified  voters  of  the 
respective  ward  and  cutting  territory,  without 
regard  to  whether  the  city  is  operating  under 
a  charter  form  of  government  or  not;  the  pro- 
vision in  respect  to  the  election  of  members  of 
the  board  being  applicable  to  both  charter  and 
noncharter  cities. 

2.  Statotkb  S=>228  —  Oonbtbuction  —  Pbo- 
viso. 

The  natural  and  appropriate  office  of  a  pro- 
viso being  to  restrain  or  qualify  some  preceding 
matter,  it  should  be  confined  to  what  precedes 
it,  unless  it  clearly  appears  to  have  been  intend- 
ed to  apply  to  some  other  matter.  It  is  to  be 
construed  in  connection  with  the  section  of 
which  it  forms  a  part,  and  it  is  substantially  an 
exception. 

8.  Statdtbs  «=3224  —  Consteuction  —  Pabi 
Itf  atbbta 

Statutory  provisions,  which  have  been  re- 
pealed or  superseded;  may  be  looked  to  as  an 
aid  in  the  construction  of  amendatory  acts  in 
pari  materia. 

Error  from  District  Court,  Wagoner  Coun- 
ty:  W.  J.  Campbell,  Judge. 

Mandamus  proceedings  by  the  State  of 
Oklahoma,  on  relation  of  G.  D.  Carl  and 
others,  against  Howard  Searcy  and  othera 
There  was  a  Judgment  In  favor  of  relators, 
and  respondents  bring  error.    Reversed. 

W.  O.  Rittenhouse  and  Robert  F.  Blair, 
both  of  Wagoner,  for  plaintiffs  In  error. 
Castle  &  Broaddus,  of  Wagoner,  for  defend- 
ants in  error. 

SHARP,  C.  J.  This  case  arises  out  of  a 
controversy  between  relators  and  the  respond- 
ents as  to  the  law  governing  the  election  of 


members  of  the  board  of  education  In  the  city 
of  Wagoner,  a  dty  of  the  first  class  operating 
under  a  charter  form  of  goverument.  Plain- 
tiffs in  error  contend  that,  while  Wagoner  la 
a  charter  city  of  less  .than  6,000  population, 
it  Is  not  controlled  in  the  matter  of  the  selec- 
tion of  its  board  of  education  by  the  city 
ordinances,  but  by  the  act  of  March  31, 1915 
(Sess.  Laws  1915,  pp.  644-646);  while  the 
defendants  in  error  claim  that  under  author- 
ity of  said  act,  which  they  say  was  In  force 
at  the  time  of  their  election,  having  been 
elected  pursuant  to  the  charter  provisions  of 
said  city,  they  constitute  the  duly  elected  mem- 
bers of  the  board  of  education,  and  that  hence 
the  judgment  awarding  them  a  peremptory 
writ  of  mandamus  should  be  affirmed.  Tha 
case  appears,  therefore,  to  rest  upon  the  oon- 
struction  of  section  3  of  the  1916  act. 

The  point  of  difference  that  gives  rise  to 
the  controversy  Is  whether  the  last  proviso 
of  the  amended  statute  refers  to  cities  of  less 
than  6,000  population  generally,  or  to  cities 
other  than  those  that  have  aAopteA  a  charter 
form  of  governiBent  having  less  than  the 
population  named.  It  will,  we  believe,  tend  to 
somewhat  aid  In  properly  construing  the  act 
to  look  into  Its  early  history,  and  the  changes 
that  have  from  time  to  time  taken  place  In 
Its  provisions.  Prior  to  the  time  when  there 
was  legal  authority  In  the  territory  now  com- 
prising the  state  for  the  organization  of  mu- 
nicipal government  under  charter  form,  the 
law  controlling  the  time  and  manner  of  the 
election  of  members  of  the  board  of  education 
in  dtles  of  the  first  class,  as  well  as  the  term 
of  office  of  the  members,  was  that  contained 
in  section  6836,  article  7,  chapter  73,  of  the 
Statutes  of  1893.  Upon  the  organization  of 
state  government,  the  Constitution  conferred 
upon  any  city  containing  a  population  of 
more  than  2,000  inhabitants  power  to  frame 
a  charter  for  its  own  government,  consistent 
with  and  subject  to  the  Constitution  and 
laws  of  the  state.  Constitution,  art.  18,  par. 
3a.  Thereafter  the  Legislature  amended  sec- 
tton  6836  of  the  Statutes  of  1893  (Sess.  Lavra 
1910,  pp.  238,  239),  by  providing  that,  in  cities 
within  the  state  which  had  or  adgtit  there- 
after adopt  a  charter  form  of  government, 
such  cities  should  have  the  power  of  fixing 
the  number  of  members  of  their  board  of  ed- 
ucation, and  terms  of  office,  and  might,  sub- 
ject to  the  Constitution  and  general  laws  of 
the  state,  regulate  the  time  and  manner  of 
the  election  of  the  members  of  the  board  of 
education,  and  their  terms  of  office.  The 
amended  statute,  with  respect  to  the  election 
of  boards  of  education  in  cities  of  the  first 
class  which  had  adopted  a  charter  form  of 
government,  is  substantially  contained  in  the 
Revised  Statutes.    Rev.  Laws  1910,  S  456. 

[1-3]  May  22,  1913,  the  Legislature  passed 
an  act  prescribing  the  laws  for  the  govern- 
ment of  the  common  schools  of  Oklahoma  and 
repealing  all  acts  and  parts  of  acts  In  con- 
flict with  any  of  its  provisions.    The  statute 
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coyers  87  pages  of  the  1013  seaston  acts  and 
Is  general  in  its  nature,  and  was  intended  to 
furnish  a  complete  statute  as  to  all  subjects 
Included  therein  after  it  became  effective  on 
January  1,  1914.  State  ex  reL  Friend,  C!o. 
Atty.,  V.  Cummlngs,  147  Pac.  161.  The 
act,  though  very  comprehensive,  failed  to 
Include  any  provision  upon  the  subject  of  the 
election  of  the  members  of  boards  of  educa- 
tion in  charter  cities.  In  18  days  after  the 
opinion  in  the  Cummlngs  Case  was  filed,  the 
Legislature  passed  the  act  amending  section 
6,  article  6,  chapter  219,  of  the  Session  Laws 
of  1913,  which  amended  statute  is  the  one 
now  under  consideration.  The  1915  statute, 
at  the  beginning  of  section  3,  re-enacted  sec- 
tion 6  of  the  1913  act  without  change,  other 
than  the  addition  of  a  clause  for  the  election 
at  large  of  an  additional  member  of  the 
board  of  education  in  districts  containing  no 
outlying  territory.  The  original  section  con- 
tained at  the  close  thereof  three  clauses  in 
the  form  of  provisos:  (1)  That  no  member 
Of  the  board  of  education  should  be  a  member 
of  the  council,  nor  should  any  member  of  the 
council-  be  a  member  of  the  board  of  educa- 
tion; (2)  that  the  officers  and  members  of  the 
boards  of  education  in  cities  of  the  first  class 
should  hold  their  offices  for  the  full  term  for 
which  they  were  elected;  and  (3)  that  boards 
of  education  in  independent  districts,  not 
cities  of  the  first  class,  should  consist  of  three 
members,  to  be  selected  by  the  district  at 
large  ttt  the  same  time  and  in  the  same  man- 
ner as  school  district  officers.  The  amend- 
ments to  the  statute  contained  in  the  1915 
act  are  all  in  form  provisos.  The  first  is  to 
the  ^ect  that  cities  of  the  first  class  acting 
under  a  charter  form  of  government  may  fix 
the  number  of  members  of  the  board  of  educa- 
tion of  sadi  city  and  outlying  territory  at- 
tached thereto  for  school  purposes,  and  reg- 
ulate the  time  and  manner  of  election  of  such 
members,  followed  by  a  validating  clause. 
The  second  proviso  refers  to  the  necessity  of 
the  approval  of  certain  ordinances  subse- 
quently adopted  by  a  majority  vote  of  the 
electors  of  such  charter  cities.  The  third 
proviso  requires  that  in  cities  of  less  than 
6,000  population  there  shall  be  nominated  a 
member  of  the  board  of  education,  one  from 
each  ward  and  one  from  outlying  territory,  to 
be  nominated  and  elected  by  the  qualified 
voters  of  the  respective  ward  and  outlying 
territory.  Taken  literally,  this  provision  in- 
cludes all  cities  of  less  than  5,000  population, 
whether  operating  under  a  charter  form  of 
government  or  otherwise.  It  Is  when  read  in 
connection  with  the  other  provisions  of  the 
amended  section,  or  when  considered  in  a 
restrictive  sense,  such  as  provisos  are  often 
properly  considered,  that  uncertainty  arises 
as  to  its  meaning. 

It  is  not  an  uncommon  mode  of  legislation 
to  frame  an  act  with  general  language  in  the 
enacting  clause  and  to  restrict  its  operation 
by  provisos.  Indeed,  the  present  act  contains 
six  provisos,  one  immediately  following  the 


other.  Three  of  the  six,  we  have  seen,  are 
found  in  the  original  statute,  and  three  in 
the  amended  statute.  The  natural  and  prop- 
er office  of  a  proviso  is  to  restrain  or  qualli^ 
some  preceding  matter,  and  vrlll  ordinarily  be 
confined  to  what  precedes  it,  unless  It  clearly 
appears  to  have  been  intended  to  apply  to 
some  other  matter.  Leader  Printing  Co.  v. 
Territory,  6  Okl.  302,  60  Pac.  1001 ;  Allen  et 
al.  V.  Reed  et  aL,  10  OkL  105,  60  Pac.  782, 
63  Pac.  867;  Brewer  et  aL  v.  Bust,  20  Ukl. 
776,  95  Pac.  233.  But,  as  said  in  Jefterson  v. 
Winkler,  26  Okl.  653,  110  Pac.  755,  this  rule 
is  not  without  its  exceptions,  for — 
"where  it  is  plainly  intended  that  such  proviso 
shall  Umit,  qualify,  or  define  other  sections  or 
provisions  of  the  act  than  that  of  which  it 
forms  a  part,  the  court  should  ^ve  It  such 
meaning." 

The  proviso  should  be  construed  in  con- 
nection with  the  section  of  which  it.  forms 
a  part,  and.  If  the  context  requires,  it  may 
be  considered  tantamount  to  an  independent 
enactment.  We  think  It  clear  that  the  pro- 
viso respecting  cities  of  less  than  5,000  pop- 
ulation does  not  refer  to  the  immediately 
preceding  paragraph  or  proviso,  as  the  lat- 
ter is  directed  only  to  the  requirement  nec- 
essary for  the  adoption  of  certain  ordinances 
enacted  subsequent  to  the  approval  of  the 
act.  Looking  to  the  amended  section  as  a 
whole,  and  giving  effect  to  each  of  the  pro- 
visions thereof,  we  are  of  the  opinion  that 
it  was  the  purpose  of  the  Legislature  to  or- 
dain that  in  charter  cities  having  a  popula- 
tion of  6,000  or  upwards  the  provisions  of  the 
charter  and  ordinances  adopted  pursuant 
thereto  should  govern  both  as  to  the  num- 
ber of  members  of  the  board  of  education 
and  to  the  time  and  manner  of  their  elec- 
tion; that  as  to  cities  of  less  than  5,000  pop- 
ulation. Including  charter  <!ltles  such  as 
Wagoner,  the  provision  of  the  statute  respects 
ing  the  election  of  members  of  the  board 
of  education  should  control.  There  is  nothing 
in  the  latter  proviso  that  authorizes  the  con- 
clusion that  the  provision  should  not  include 
charter  cities.  This  counsel  would  have  ua 
read  Into  the  statute  because  of  the  broad 
language  of  the  paragraph  first  contained  In 
the  amendment,  giving  to  charter  cities  gen- 
erally the  right  to  fix  the  number  of  members 
of  the  board  of  education  of  such  city  and 
regulating  the  time  and  manner  of  their  elec- 
tion. When  the  1915  statute  was  enacted, 
Instead  of  restoring  to  all  cities  operating 
under  a  charter  form  of  government  the  same 
power  contained  in  the  1910  act,  and  in  the 
Revised  Statutes,  and  in  which  no  distlnctloD 
was  made  on  account  of  population,  the  t«g- 
Islature  for  the  first  time,  in  effect,  directed 
that  in  cities  of  less  than  6,000  population  the 
members  of  the  board  of  education  should 
be  elected  pursuant  to  the  statute  and  not 
the  charter.  The  change  in  the  statute  Is 
significant,  and  may  be  considered  in  Its 
exposition.  Though  not  in  force,  earlier  stat- 
utes may  properly  be  considered  la  an  effort 
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to  rearti  the  legislative  Intent  In  the  enact- 
ment of  the  subsequent  statute.  Endllch  on 
the  Int  of  Stat.  pars.  49,  517;  Bank  for 
Savings  V.  Field,  3  Wall.  495,  18  L.  Ed.  207; 
Ex  parte  Crow  Dog,  109  U.  S.  558,  8  Sup. 
Ct.  306,  27  I..  Ed.  1030;  Commonwealth  v. 
Bailey,  13  Alien  (Mass.)  541 ;  Ham  v.  Boston 
Board  of  Police,  142  Mass.  90,  7  N.  B.  540. 
Similarly,  clauses  that  have  been  eliminated 
from  a  Constitution  by  amendment  may  be 
referred  to  in  aid  of  the  Interpretation  of 
others  originally  associated  with  them  and 
remaining  in  force.  Chief  Justice  Marshall 
In  Fletcher  v.  Peck,  6  Cranch,  139,  3  L.  EM. 
162. 

The  rule  which  permits  a  resort  to  repealed 
and  superseded  statutes  In  pari  materia  Is 
of  great  importance  In  the  construction  of 
statutes  which  re-enact,  with  changes,  and 
repeal  former  ones,  and  In  that  of  enact- 
ments containing  revisions  or  codifications  of 
earlier  laws.  As  to  the  former,  it  is  ob- 
vious that  a  change  of  language  Is  some  In- 
dication of  a  change  of  Intention.  Endllch 
on  the  Int.  of  Stat  par.  61.  We  are  pefisuad- 
ed,  therefore,  both  from  a  reading  of  the 
act  and  from  a  careful  study  of  the  preced- 
ing acts  in  pari  materia,  that  the  purpose  of 
the  introduction  in  the  1915  statute  of  the 
proviso  respecting  cities  having  a  population 
of  less  than  5,000  was  that  in  such  cities 
the  Legislature  intended  to  directly  provide 
for  the  election  of  members  of  the  board  of 
education,  their  number  and  manner  of  elec- 
tion, and  not  to  leave  to  such  cities  the  pow- 
er, as  might  otherwise  be  the  case,  to  multi- 
ply officers  by  selecting  a  large  number  of 
members  to  constitute  the  board  of  education 
in  the  smaller  and  less  Important  cities  of  the 
state.  This  view  finds  support  in  the  fact 
that  the  act  provides  that  boards  of  educa- 
tion In  independent  districts  shall  consist  of 
three  members,  to  be  selected  from  the  dis- 
trict at  large  at  the  same  time  and  In  the 
same  manner  as  school  district  officers.  Our 
conclusion  will  also  Insure  uniformity 
throughout  the  state  in  the  selection  of 
boards  of  education  in  the  smaller  cities,  and 
will  place  both  the  charter  and  noncharter 
cities  under  the  same  general  law,  save  per- 
haps a  difference  tliat  may  exist  as  to  the 
manner  of  the  election  of  the  members,  wheth- 
er by  wards  or  at  large.  The  distinction  in 
this  respect  between  the  former  part  of  the 
amended  section  and  the  latter  proviso,  while 
not  unimportant,  is  not  controlling  upon  our 
interpretation  of  the  statute  in  the  respects 
challenged. 

As  we  understand,  respondents  Searcy  and 
Donley  were  duly  elected  members  of  the 
board  of  education  on  the  first  Tuesday  in 
April,  1915,  under  the  general  law  then  In 
force  governing  school  elections  in  cities  of 
the  first  class ;  other  members  elected  at  the 
time  were  J.  W.  Gibson,  Ethel  Allison,  and 
Christine  Keller,   making  five  members  In 


all,  or  one  from  each  ward  and  one  from  the 
outlying  district;    that  Allison  and  Gibson 
were  elected  for  a  term  of  two  years,  and 
until  their  successors  should  be  ^ected  and 
qualified,  and  the  other  three  members  for  a 
term  of  four  years;    that  afterwards  mem- 
bers Allison,  Gibson,  and  Keller  resigned,  and 
respondents  Drake,  Evans,  and  Miller  were 
selected  as  their  successors  in  office.    These 
members  claim   to   be   rightfully   exercising 
the  functions  of  the  offices  to  which  they  were 
either  elected  or  appointed  upon  resignation 
of  the  elected  members,  and  as  the  relators 
are  without  right  to  the  offices  on  account 
of  the  fact  that  their  election  was  under  tbe 
authority  of  the  ordinance  of  the  city  pro- 
viding for  the  election  of  eight  members  at 
large,  and  not  pursuant  to  the  statute,  but 
in  violation  thereof,  their  tenure  of  office 
should  not  be  interfered  with.     Nor  do  we 
understand  that  the  rights  of  the  respond- 
ents originally  to  hold  the  offices  to  which 
they  were  elected  or  appointed  is  seriously 
questioned ;  only  that  under  the  1915  statute 
and  the  election  held  in  April,  1917,  they  are 
no  longer  entitled  to  the  offices.    As  we  have 
held  that  the  statute  and  not  the  ordinance 
of  the  city  controls,  and  as  the  relators  were 
elected  In  pursuance  to  the  latter  and  in 
violation  of  the  former,  their  title  to  the  of- 
fices and  their  right  to  the  possession  of  the 
books,  records,  papers,  documents,  and  para- 
phernalia, and  all  other  property  belonging 
to  the  board  of  education,  must  be  denied, 
without  regard  to  the  fact  that  the  original 
term  of  office  of  a  part  of  the  board  may 
have  terminated.    Until  a  valid  election  was 
held,  such  members  would  continue  In  office 
until  their  successors  were  duly  elected  and 
qualified. 

For  the  reasons  stated,  the  Judgment  ot 
the  trial  court  is  reversed.  All  the  Justices 
concurring,  except  TURNER  and  RAINBX, 
JJ.,  absent  and  not  participating. 


PHEIiPS  et  aL  v.  WOMACK  et  al.    (No.  8030.) 

(Supreme  Court  of  Oklahoma.     July  24,   1917. 

Rehearing  Denied  Sept  25,  1917.) 

(Si/Uabut  bu  the  Vourt;) 

Biixs  AND  Notes  <S=a330,  687(1)— TsAifsnat— 
Defenses— Evidence. 
A  promissory  note,  payable  to  C.  or  order, 
cannot  be  transferred,  so  as  to  cut  off  the  de- 
fenses of  the  makers,  except  by  indorsement  of 
the  payee ;  and  where  note  payable  to  C.  is 
discounted  to  W.  by  P.  Company,  who  indorses 
same  to  W.,  and  some  of  the  joint  makers  plead, 
in  their  separate  answers  to  a  suit  by  w.  on 
said  note,  that  said  note  was  never  delivered  to 
the  payee,  and  it  was  agreed  that  same  should 
not  be  delivered  until  other  sureties  should  sign 
the  same,  and  then  only  to  C,  and  that  P. 
Company  bad  no  authority  to  discount  tbe  note 
to  W.,  and  there  is  some  evidence  tending  to 
support  this  plea  of  some  of  the  defendants, 
whicli  would,  with  such  inferences  and  concln- 
sions  as  might  be  reasonably  drawn  therefrom, 
be  sufiicimt  to  reasonably  sustain  a  verdict  in 
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hvor  of  aome  of  the  defendants,  shonld  the  jury^ 
have  found  ip  accordance  with  their  contention," 
Mi,  it  waa  error  of  the  trial  court  to  direct  a 
verdict  for  W.,  plaintiff,  against  all  of  said  de- 
fendants. 

Commissioners'  OplDlon,  DiTlslon  No.  2. 
Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Suit  by  W.  O.  Womack  against  W.  H. 
Phelps  and  others.  Judgment  for  plaintiff  on 
a  directed  verdict,  and  certain  defendants 
bring  error.  Reversed,  and  cause  remanded, 
with  Instructions. 

McPberron  &  Codiran,  of  Durant,  for  plain- 
tiffs in  error.  C.  H.  Eltlng,  J.  R.  Uannan, 
and  G.  F.  Declt,  all  of  Durant,  for  defendant 
in  error  Womack. 

WEST,  C.  This  Is  a  suit  Instituted  by  W. 
0.  Womack  in  the  district  court  of  Bryan 
county,  Okl.,  against  W.  H.  Phelps,  W,  0. 
Hatcher,  Tom  E.  Dillan,  J.  R.  Bryant,  C.  A. 
Bilbo,  and  J.  O.  Hartzog,  to  recover  on  prom- 
issory note.  A  copy  of  said  note  and  indorse- 
ments is  as  follows: 

"Caddo,  Okla.,  Dec.  4,  1912. 
"$2,400.00.  Due  Jan.  15,  1918. 

"The  Caddo  National  Bank  of  Caddo. 
"January  15tb,  1913,  after  date,  without 
grace,  for  value  received,  we  or  either  of  us, 
jointly  and  severally,  promise  to  pay  to  the  or- 
der of  the  Caddo  National  Bank  twenty-four 
hnmdred  and  no/100  dollars,  at  its  office  in 
Caddo,  Ofcla.,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  from  maturity  until  paid, 
and  if  not  paid  at  maturity  ten  per  cent,  ad- 
ditional on  the  amount  of  the  principal  and  in- 
terest for  attorney's  fees  if  suit  is  brought  upon 
this  note,  or  if  plaiced  In  the  hands  of  an  attorney 
for  collection.  Each  of  the  makers  hereof  and 
the  indorsers  hereon  waive  diligence,  demand, 
notice  of  nonpayment  and  protest  and  hereby 
pl«lgc  their  separate  estate  on  this  note  and 
guarantee  its  payment  at  maturity,  or  any  time 
tboeafter.  J.   O.   Hartzog. 

"W.  H.  Phelps. 

"C.  A.  BUbo. 

"J.  R.  Bryant. 

"W.  C.  Hatcher. 

"Tom  E.  DilUn." 

Indorsements^on  the  back  of  note: 
"Pay  the  within  note  to  the  order  of  W.  O. 
Womack.     G.  W.  PhiUips  Co.,  By  J.  O.  Hart- 
sog.  President 

"April  4,  1913,  int.  pd $  52.66 

April  14,  1913,  int.  pd S.flO 

April  4,  1913,  pd.  on  note  above 

interest 393  35 

AprU  14,  1913,  pd.; 494.40 

$887.75." 
Defendants  filed  separate  answers,  con- 
sisting of  general  dental,  and  also  alleging 
that  the  note  sued  on  was  signed  by  the  de- 
fendants with  the  understanding  that  said 
note  was  not  to  bec(Hne  a  binding  obligation 
and  delivered  until  the  same  was  signed  by 
each  and  all  of  the  stockholders  of  G.  W. 
PhlUlps  Company,  and  especially  G.  W.  Phil- 
lips ;  that  said  note  was  made  In  favor  of  the 
Caddo  National  Bank,  who  was  to  discount 
same  when  all  of  the  stockholders  of  said 
company  had  signed  the  same  and  to  no  one 
else;  that  said  note  waa  never  delivered  to 
tlie  Caddo  National  Bank  and  never  accepted 


by  It,  was  never  delivered  to  the  plaintUC 
yrtth  the  consent  of  the  defendants  nor  the 
Caddo  National  Bank;  and  that  no  considera- 
tion was  paid  on  said  note  by  the  payee,  and 
nothing  of  value  received  by  defendants. 

Plaintiff,  Womack,  testifled  that  he  resided 
In  Dallas,  Tex.,  that  the  note  in  controversy 
was  brought  to  him  by  J.  O.  Hartzog,  who 
was  at  that  time  president  of  the  O.  W.  Phil- 
lips Company,  and  that  the  note  at  that  time 
was  payable  to  the  Caddo  National  Bank  of 
Caddo,  Okl.,  and  that  J.  O.  Hartzog  indorsed 
the  name  of  G.  W.  PhlUlps  Couy)any  on  the 
back  thereof,  and  that  he  paid  him  the  money 
called  for  by  the  note  less  the  interest.  This 
was  testifled,  also,  by  J.  O.  Hartzog,  who  fur- 
ther testifled  that  the  defendants  knew  that 
he  bad  ffiiled  to  get  the  money  from  the  Gad- 
do  National  Bank,  and  that  he  had  their  au- 
thority to  discount  said  note  wherever  he 
could.  Tom  Reed,  manager  of  G.  W.  Phillips 
Company,  testified  to  about  the  same  state  of 
facts  as  J.  O.  Haxtssog. 

Defendants  introduced  F.  P.  Semple,  who 
testified  that  he  was  cashier  of  the  Caddo 
National  Bank,  and  that  the  Caddo  National 
Bank  agreed  to  make  the  loan  represented  by 
the  note  provided  all  the  stockholders  of  G. 
W.  Phillips  Company  signed  the  same;  that 
when  it  was  presented  all  of  the  stockholders 
had  not  signed  it,  and  that  the  Caddo  Nation- 
al Bank  bad  refused  to  make  the  loan;  and 
that  the  bank  never  did  accept  the  note,  and 
never  transferred  the  same  to  W.  O.  Womack 
by  indorsement  or  otherwise.  W.  H.  Phelps 
testified,  in  substance,  on  his  direct  examina- 
tion, that  he  was  one  of  the  defendants,  but 
that  he  signed  the  same  as  surety  of  G.  W. 
PhlUlps  Compahy  with  the  understanding 
that  it  was  not  to  be  delivered  to  the  Caddo 
National  Bank  untU  the  same  was  signed  by 
all  the  stockholden  of  the  G.  W.  PbllUps 
Company,  and  that  the  same  bad  not  been 
signed  by  aU  the  stockholders;  further  that 
he  bad  never  agreed  that  said  note  could  be 
used  to  procure  money  from  any  other  source. 

The  other  defendants  testifled  'to  some- 
what a  slmUar  state  of  facts,  and  some  of  the 
said  defendants  upon  cross-examination  tes- 
tified to  a  state  of  facts  which  tended  to  show 
that  they  bad  agreed  for  Hartzog  to  discount 
said  note  at  any  place  be  could,  and  that  they 
were  advised  that  said  note  had  been  dis- 
counted to  the  plaintiff,  and  that  the  pro- 
ceeds of  said  note  had  been  used  in  liqui- 
dating the  obligations  of  the  G.  W.  Phillips 
Company,  and  they  had  ratified  such  action. 

At  the  conclusion  of  the  testimony  the  court 
Instructed  the  Jury  as  follows: 

"Gentlemen  of  the  jury,  there  are  some  dis- 
puted facts  in  this  case,  from  the  testimony  of 
the  witnesses;  but,  under  the  view  I  talce  of  the 
law,  all  of  these  defendants  are  responsible  for 
the  fnll  amount  of  the  note,  even  though  the 
facts  are  true  about  which  each  of  them  has 
testified.  That  being  the  condusion  of  the  court 
as  to  the  law  of  the  case,  there  is  nothing  for 
you  gentlemen  to  determine,  and  I  therefore  in- 
struct you  to  return  a  verdict  in  favor  of  the 
plaintiff  and  against  all  of  the  defendants  for 
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tbe  anm  of  $1,992.83.  I  have  calculated  that 
myself;  of  course,  I  am  not  going  to  swear  to 
my  figures  aa  correct,  but  I  assume  tliey  are; 
but,  if  not,  I  will  correct  it  later,  when  some 
one  shall  correct  me.  I  will  ask  one  of  you 
gentlemen  to  sign  as  foreman.  Given,  and  de- 
fendants except.     Jesse  M.   Hatchett,  Judge." 

And  this  action  of  the  trial  court  Is  brought 
here  for  review. 

It  will  be  observed  that  the  note  In  question 
shows  upon  its  face  that  it  does  not  bear  a 
commerdal  Uidorsenient  of  the  Caddo  Nation- 
al Bank,  the  payee.  Section  4099,  Rev.  Laws 
1910,  Is  as  follows: 

"4099.  Transfer  Without  Itdoraement.— 
Where  the  holder  of  an  instrument  payable  to 
his  order  transfers  it  for  value  without  indors- 
ing it,  the  transfer  vests  in  the  transferee  such 
title  OS  the  transferer  had  therein,  and  the 
transferee  acquires,  in  addition,  the  right  to  have 
the  indorsement  of  the  transferer.  But  for  the 
purpose  of  determining  whether  the  transfer>>e 
Is  a  holder  in  due  course,  the  negotiation  takes 
effect  as  of  the  time  when  the  indorsement  is 
actually  made." 

In  case  of  Gault  v.  Kane,  44  Okl.  763,  146 
Pac.  1128,  the  third  paragraph  of  the  syllabus 
te  as  follows: 

"BilU  and  Note*— Action  by  Trantferee—D»- 
fente*— Pleading  and  Proof.— A.  note  payable  to 
order  can  be  transferred  free  from  all  equities 
between  the  original  parties  to  it,  only  by  in- 
dorsement, and  a  transferee  of  such  note  must 
both  allege  and  prove  that  the  note  was  trans- 
ferred by  indorsement,  if  he  desires  to  avoid  snch 
equities  as  may  be  set  up  against  it." 

Daniel  on  Xegotlable  Instruments,  |  741, 
uses  this  language: 

"Where  a  bill  or  note  payable  'to  order"  is 
transferred  without  indorsement,  the  transferee 
does  not  acquire  the  legal,  but  only  the  equitable, 
title.  The  holder  under  snch  a  transfer  must 
plead  and  prove  the  assignment,  for  the  mere 
possession  of  the  instrument  ia  not  evidence  of 
ownership,  and  its  exhibition  in  a  suit  not  suffi- 
cient ground  of  recovery.  And  he  can  only  stand 
in  the  shoes  of  his  assignor  and  recover  subject 
to  such  defenses  as  were  available  against  mm, 
although  be  took  it  in  good  faith  for  value." 

In  2  Randolph  on  Commercial  Paper,  |  778, 
the  following  rule  Is  announced: 

"If  a  bill  is  payable  to  order,  and  transferred 
without  indorsement,  its  transfer  will  be  subject 
to  defenses  existing  against  the  transferor.  To 
be  clear  of  defense  it  must  be  indorsed  before 
maturity  cmd  before  notice  of  the  defense  has 
come  to  the  transferee.  An  assignment  in  like 
manner,  nnaccompanied  by  an  indorsement,  is 
subject  to  defense." 

In  case  of  Gault  v.  Kane,  44  Okl.  763,  146 
Pac.  1128,  supra,  Sharp,  C,  in  dealing  with 
a  question  to  some  extent  similar  to  the  one 
at  bar  used  the  following  language: 

"If,  therefore,  a  negotiable  promissory  note, 
payable  to  order,  is  transferred  before  maturity 
by  delivery  merely,  and  not  by  indorsement,  the 
assignee  obtains  merely  an  equitable  interest  in 
the  note,  and  not  the  legal  title  thereto,  and  he 
must  be  prepared  to  meet  all  equitable  defenses 
that  may  be  set  up  Against  it  in  the  event  he 
brines  a  suit  to  enforce  its  payment  The  rule 
is  thus  expressed  in  the  syllabus  of  Central 
Trust  Co.  of  New  York  v.  First  Nat.  Bank  of 
Wyandotte,  101  U.  S.  68,  25  L.  Ed.  876:  'A 
promissory  note,  payable  to  A.  or  order,  cannot 
be  transferred  so  as  to  cut  off  the  defenses  of  the 
maker,  except  by  the  indorsement  of  the  payee.' 
Many  reported  cases,  in  which  the  law  is  an- 
nounced as  herein  stated,  may  be  found  in  a 


comprehensive  note  to  First  ISFatlonal  Bank  ▼. 
McCnUough,  60  Or.  608,  93  Pac.  366.  17  L.  R. 
A.  (N.  S.)  1105,  126  Am.  St.  Rep.  758,  found  in 
the  latter  volume,  in  which  it  is  said  there  can 
be  no  question  but  that  a  note  transferred  by 
the  payee  without  indorsement  ia  subject,  in  the 
hands  of  the  transferee  or  any  subsequent  hold- 
er, to  all  the  equities  existing  in  favor  of  the 
maker  aeainst  the  payee;  that  such  equities  can 
be  cut  off  only  by  an  indorsement  by  the  payee; . 
that  the  rule  as  applied  to  cases  where  the  payee 
did  not  indorse  the  note  upon  transfer  is  upheld 
by  a  long  line  of  decisions.  Such  is  the  rule 
announced  in  Story  on  Promissory  Notes,  i 
120;  Story  on  Bills,  i  201;  Edwards,  Bills, 
Notes  &  Neg.  Instr.  |  404." 

While  this  decision  was  rendered,  constru- 
ing the  law  In  this  state  as  It  existed  prior 
to  the  adoption  of  chapter  49,  Rev.  L.  1910^ 
known  as  the  Uniform  Negotiable  Instru- 
ments Act,  nevertheless,  under  the  statute 
quoted  supra,  which  has  been  construed  by  a 
number  of  the  states  which  had  In  force  this 
Uniform  Negotiable  Instruments  Act,  would 
not  In  our  opinion  alter  the  status  of  the  par- 
ties to  this  controversy.  In  Crawford,  Ann. 
Neg.  Instr.  Law,  p.  90,  we  find  the  following: 

"Effect  of  Transfer  Without  Indortement.— 
Under  this  section  a  negotiable  instrument,  pay- 
able to  the  order  of  a  person  named,  may  be  ef- 
fectually transferred  by  mere  delivery,  and  the 
assignee  takes  the  legal  title,  and  may  sue  in 
his  own  name;  but  he  takes  subject  to  the  de- 
fenses in  favor  of  prior  parties.  Marts  v.  Stat* 
Nat  Bank,  147  App.  Div.  250,  131  N.  T.  Supp. 
1046;  Meuer  v.  Phoenix  Nat.  Bank,  42  Misc.  Rep. 
341,  86  N,  Y.  Supp.  701 ;  Bank  of  Bromfield  v. 
McKinley,  63  Colo.  279, 125  Pac.  493;  Callahan 
V.  Louisville  Dry  Goods  Co.,  140  Ky.  712,  131 
S.  W.  995;  Forter'a  Adm'r  v.  Metcalf,  144  Ky. 
385,  138  S.  W.  314 ;  First  Nat  Bank  v.  Sum, 
186  Mo.  App.  439,  171  S.  W.  567 ;  Sublette  v. 
Brewington,  139  Mo.  App.  410,  122  S.  W.  1150; 
Carter  v.  Butler,  264  Mo.  306,  174  S.  W.  399. 
Ann.  Cos.  1917A,  483;  Keifer  v.  Talbert,  128 
Minn.  619,  161  N.  W.  529;  SteinhUper  v.  Baa- 
night,  153  N.  C.  293,  69  S.  B.  220;  First  Nat 
Bank  of  Pomeroy  v.  McCullough,  50  Or.  608,  93 
Pac.  366.  17  L.  B.  A.  (N.  S.)  1105,  126  Am.  St 
Rep.  768:  Landia  v.  White,  127  Tenn.  604,  152 
S.  W.  1031;  Ireland  v.  Scharpenberg,  64  Wash. 
558,  103  Paa  801;  Smith  v.  Nelson,  212  Fed; 
56,  128  C.  O.  A.  512.  But  under  the  statute,  as 
well  as  under  the  law  merchant,  the  indorse- 
ment is  required  to  constitute  the  transferee  a 
holder  in  due  course.  Mayers  v.  McRimmon, 
140  N.  C.  640,  642,  643,  53  S.  B.  447,  111  Am. 
St  Uep.  879.  Thus,  the  purchaser  of  a  certified 
check,  payable  to  order,  who  obtains  title  with- 
out the  indorsement  of  the  payee  holds  it  subject 
to  all  equities  between  the  original  parties,  al- 
though he  paid  full  consideration,  without  no- 
tice. Goshen  National  Bank  v.  Bingham,  118 
N.  Y.  349,  23  N.  B.  180,  7  L.  R.  A.  595,  16  Am. 
St  Rep.  765;  Jenkinson  v.  Wilkinson,  113  N. 
C.  532,  18  S.  B.  696." 

In  case  of  Frldc-Reld  Supply  Co.  et  aL  t. 
Hunter,  148  Pac.  83,  Justice  Sharp,  render- 
ing the  opinion  for  the  court.  In  the  first  par- 
agraph of  the  syllabus  lays  down  the  follow- 
ing rule: 

"1.  Trial— Direction  of  Verdict— Evidenoe.— 
The  question  presented  to  a  trial  court  on  a  mo- 
tion to  direct  a  verdict  is  whether,  admitting  the 
truth  of  all  the  evidence  that  has  been  given  in 
favor  of  the  party  against  whom  the  action  is 
contemplated,  together  with  such  inferences  and 
conclusions  as  may  be  reasonably  drawn  there- 
from, there  is  enough  competent  evidence  to  rea- 
sonably sustain  a  verdict,  should  the  Jury  find 
in  accordance  therewith." 
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It  wonld  therefore  appear,  tmder  the  state 
«f  the  pleadings  In  this  case  and  the  evidence 
as  set  forth  herein,  that  the  trial  court  below 
was  not  warranted  In  taking  the  case  away 
from  the  jniy  and  directing  a  verdict  in  favor 
of  the  plaintiff.  To  say  the  least.  It  wonld 
appear  from  the  evidence  offered  by  the  de- 
fendants that  at  least  some  of  th^n  offered 
evidence  which,  considered  with  such  Infer- 
ences and  conclusions  as  might  be  reasonably 
drawn  therefrom,  would  have  been  snfScloit 
to  reasonably  sustain  a  verdict  In  their  fa- 
vor, should  the  Jury  have  found  In  accord- 
ance  with  their  cocltentlon. 

For  this  reason,  it  is  our  oplnl(»i  that  said 
case  should  be  reversed,  and  the  cause  re- 
.manded,  with  instructions  to  the  lower  court 
to  proceed  with  said  cause  not  In  conflict 
with  this  opinion. 

.    PER  CURIAM.    Adopted  in  whole; 


DAVENPORT  et  al.  t.  SrRKB. 

(Supremo  Court  of  Idaho.     July  2,  1917. 
Rehearing  Denied  Bept.  22,  1917.) 

1.  Appeal  and  Ekbob  ®ss>1009(3>— Revixw— 

FiNDINOB. 

In  a  suit  in  equity,  as  well  as  in  an  action 
at  law,  a  finding  of  fact  made  by  the  trial 
judge,  who  has  had  the  benefit  of  observing  the 
demeanor  of  witnesses  upon  the  stand  and  ol 
listening  to  their  testimony,  will  not  be  disturb- 
ed, because  of  conflict,  if  the  evidence  in  sup- 
port of  the  finding,  if  uncontradicted,  is  suffi- 
cient to  sustain  it 

2.  Pbincdpai,  and  Aqint  ^s>158— Fbaitd  oi 
AoBNr— Scope  ox  Atjthoeiit. 

The  fraud  of  an  agent  is  within  the  course 
et  his  employment,  where  in  committing  it  he 
is  endeavoring  to  promote  his  principal^  busi- 
ness within  the  8coi)e  of  the  actual  or  apparent 
authority  conferred  upon  him  for  that  purpose. 

3.  Prinoipai,   and   Agent   ©saloS— Fbaud— 
liiABiuTT  or  Pbinoipax. 

Acts  of  fraud  by  an  agent,  committed  in  the 
course  of  his  employment,  are  binding  on  his 
principal,  even  though  the  principal  did  not  in 
fact  know  of  or  authorize  their  commission. 

4.  Pbincipai-  and  Agent  <8=»171(1)— Fbadd 
OF  Agent— LiABiLrrT  of  Pbincipal. 

A  principal,  who  retains  t>enefita  derived 
frtott  the  fraudulent  conduct  of  his  agent,  is 
chargeable  with  the  instrumentality  employed  by 
the  latter  in  carrying  out  the  fraudulent  pur- 
pose, and  will  not  be  permitted  to  disclaim  re- 
sponsibility and  retain  the  fruits  of  the  fraudu- 
lent transaction. 

B.  Trusts  «=>e6  —  "CoNBTEnonvB  Trusts" 

— Nature. 
"Constructive  trusts"  are  raised  by  equity 
for  the  purpose  of  working  out  right  and  jus-i 
tice,  where  there  was  no  intention  of  the  trusted 
to  create  such  a  relation.  Where '  a  party  ob- 
tains the  legal  title  to  property  by  fraud,  viola- 
tion of  confidence  or  oi  a  fiduciary  relation,  or 
In  any  other  unconscientious  manner,  so  that 
be  cannot  equitably  retain  it,  because  it  really 
belongs  to  another,  equity  will  impress  a  con- 
atrucave  trust  upon  it  in  favor  of  the  one  who 
in  good  conscience  is  entitled  to  it,  and  will  rec- 
ognize him  as  the  beneficial  owner. 

[E!d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
■tructive  Trust] 


Appeal  from  District  Court,  Shoshond 
County;  John  M.  Flynn,  Judge. 

Action  by  Horace  M.  Davenport  and  others 
against  Patrick  Burke,  In  which  the  Consol- 
idated Interstate-Calahan  Mining  Company, 
a  corporation,  was  impleaded  as  a  defendant 
From  a  judgment  for  plaintiffs  and  cross- 
defendant,  defendant  appeals.     Reversed.     ' 

Robertson  &  Miller,  of  Spokane,  Wash., 
and  ITred  L.  Tiffany,  of  Coeur  d'Alene  (Johji 
M.  Gleeson,  and  Joseph  F.  Morton,  both  of 
Spokane,  Wash.,  on  the  brief),  for  appellant. 
J.  B.  Gyde,  of  Wallace,  and  Graves,  Klzer  & 
Graves,  of  Spokane,  Wash.,  for  respondents. 

MORGAN,  J.  This  case  has  heretofore 
been  before  this  court  upon  appeal  from  a' 
judgment  on  the  pleadings.  Davenport  v. 
Burke,  27  Idaho,  464,  149  iPac.  BIL  That 
judgment  was  reversed,  and  the  cause  re- 
manded for  further  proceedings.'  Wherenpon 
appellant,  defendant  in  the  court  below,  ap- 
plied for  and  procured  an  order  of  the  trial 
court  permitting  him  to  file  a  third  amended 
answer  and  cross-complaint,  and  to  make  the 
Consolidated  Interstate-Calahan  Mining  Com- 
pany, a  corporation,  hereinafter  referred  to 
as  the  mining  company,  a  party.  The  answer 
and  croee-complaint  was  filed,  and  the  plain- 
tiffs and  the  mining  company  jointly  answer- 
ed the  cross-complaint  Upon  the  Issnes 
framed  by  the  complaint,  the  substance  of 
which  win  be  found  In  the  opinion  in  Daven- 
port T.  Burke,  supra,  the  third  amended  an- 
swer and  cross-complaint,  and  the  answer  to 
the  cross-complaint,  a  trial  was  had  before 
the  court  without  a  Jury,  which  resulted  In 
judgment  for  the  plaintiffs  and  the  mining 
company,  from  which  the  defendant  has  ap- 
pealed. 

In  June,  1912,  and  prior  thereto,  Horace 
M.  Davenport,  MUton  J.  Flohr,  Charles  W. 
Betts,  Charles  F.  Asp,  William  M.  Clark, 
Thomas  Keely,  Ben  Stanley  Revett,  and  the 
estate  of  Barry  N.  Hlllard,  deceased,  of 
which  Charles  W.  Betts  was  administrator, 
hereinafter  referred  to  as  i3a.e  original  own- 
ers, owned  certain  mining  claims  located  in 
Shoshone  county,  title  to  which  Is  the  subject 
of  this  action.  Some  time  prior  to  June,  1912, 
negotiations  were  entered  Into  between  ap- 
pellant and  these  original  owners,  whidi  re- 
sulted In  a  contract  being  executed,  dated 
June  3,  1912,  whereby  appellant  procured  an 
option  to  purchase  the  m^ng  dalms  for  the' 
sum  of  $160,000.  This  contract,  for  the  pur- 
pose of  convenience,  was  expressed  in  two 
papers;  one  providing  for  the  payment  of 
$115,000  to  certain  of  the  owners,  the  other 
of  (45,000  to  certain  others,  and  by  the  terms 
thereof  $16,000  was  to  be  due  and  payable 
oa  or  before  December  3,  1912,  $32,000  on  or 
before  April  8,  1913.  $32,000  on  or  before  Oc- 
tober 3,  1913,  and  $80,000  on  or  before  April 
S,  1014.  By  the  terms  ot  the  contract  appel- 
lant was  to  be  let  into  immediate  possession 
of  the  property:  however,  it  appears  from 
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tlie  record,  as  a  matter  of  fact,  be  was  al- 
ready In  possession,  and  bad  been  for  some 
time  prior  to  its  execution.  It  was  further 
prorideil  tbat  appellant  sbould  bave  the  rlgbt 
to  mine,  extract,  and  ship  such  ore  as  was  en- 
countereil  during  the  course  of  development 
work,  not  lying  or  contained  witbin  the 
boundaries  of  tbe  underground  works  as  tbe 
same  existed  at  the  time  of  tbe  execution  of 
the  agreement,  but  that  no  right  was  given 
him  to  stope  upon  tbe  ore  bodies  discovered, 
or  thereafter  to  be  discovered.  Time  was 
made  the  essence  of  the  agreement,  and  it 
was  provided  that  if  appellant  should  fail  to 
make  the  payments,  or  any  of  them,  when 
due,  tbe  contract  sbould  be  void,  and  the 
amounts  theretofore  paid  sbould  be  retained 
by  tbe  original  owners,  and  tbat  appellant's 
rlgbt  to  possession  of  tbe  property  should 
cease. 

On  tbe  4tb  day  of  December,  1912,  appel- 
lant baTlng  failed  to  fully  make  the  first  pay- 
ment, tbe  owners  declared  his  rights  forfeit- 
ed and  entered  into  a  contract  with  respond- 
ent John  H.  Wourms,  similar  in  aU  impor- 
tant particulars  to  that  theretofore  entered 
into  with  appellant,  except  that  the'  first  pay- 
men  of  $16,000  was  made  Immediately  upon 
the  signing  of  tbe  agreement,  and  tbe  subse- 
quent payments  were  to  be  made  on  or  be- 
fore tbe  3d  day  of  August,  1913,  the  3d  day 
of  December,  1913,  and  the  3d  day  of  June, 
1914,  respectively.  The  first  payment,  as  well 
as  those  subsequently  falling  due,  was  made 
by  Wourms  with  money  furnished  him  for 
that  purpose  by  tbe  mining  company.  The 
original  owners  conveyed  title  to  tbe  proper- 
ty by  deed  to  Wourms,  and  be  subsequently 
deeded  it  to  tbe  mining  company. 

Appellant's  assignments  of  error,  whi<dk 
are  numerous,  will  not  be  separately  discuss- 
ed. Be  makes  two  principal  contentions,  a 
consideration  of  which,  we  believe,  will  be 
decisive  of  this  case:  (1)  That  it  was  orally 
agreed  between  himself  and  the  original  own- 
ers that  the  date  of  bis  first  payment  should 
be  February  19,  1913,  and  tbat  be»was  to  be 
permitted  to  extract  and  ship  ore  from  the 
mine  other  than  in  tbe  course  of  development 
work;  tbat  through  a  fraud,  perpetrated  up- 
on him  by  and  on  behalf  of  the  original  own- 
ers, tbe  date  of  bis  first  payment  was  ex- 
pressed in  the  written  contract  as  December 
3,  1912,  and  he  was  prohibited  from  extract- 
ing and  shipping  any  ore,  except  that  neces- 
sary to  be  removed  In  legitimately  exploring 
and  developing  the  mine.  (2)  Tbat  Wourms, 
who  was  his  attorney,  regularly  employed  to 
safeguard  bis  Interests  under  tbe  contract, 
acting  for  and  In  ctrilosion  with  the  mining 
company,  defrauded  and  misled  him  into  al- 
lowing bis  rights  to  be  forfeited,  and  then, 
in  hostility  to  him,  purchased  the  property. 

[1]  It  may  be  said,  with  respect  to  appel- 
lant's contention  first  above  stated,  that  tbe 
trial  court  found  the  facts  against  him,  and, 
while  there  is  sharp  conflict  in  the  evidence 
npon  tbat  point,  we  are  governed  by  a  well- 


established  rule  to  tbe  effect  that  in  a  suit 
in  equity,  as  well  as  in  an  action  at  law,  a 
finding  of  fact  made  by  the  trial  Judge,  who 
has  had  the  benefit  of  observing  the  demeanor 
or  witnesses  upon  the  stand  and  of  listening 
to  their  testimony,  will  not  be  disturbed,  be- 
cause of  conflict,  if  the  evidence  in  support  of 
tbe  finding.  If  uncontradicted,  is  sufficient  to 
sustain  it  Stuart  t.  Hauser,  9  Idaho,  53, 
72  Pac.  719;  Morrow  t.  Matthew,  10  Idaho, 
423,  79  Pac.  196;  Hufton  t.  Hufton,  25  Idaho, 
96,  136  Pac.  605 ;  Cameron  Lbr.  Co.  v.  Stack- 
Uibbs  Lbr.  Co.,  26  Idaho,  626,  144  Pac.  1114; 
Darry  v.  Cox,  28  Idaho;  619,  165  Pac.  660; 
Jensen  v.  Bumgamer,  28  Idaho,  706,  156  Paa 
114 ;  Wolf  V.  Eagleson,  29  Idaho,  177, 157  Pac 
1122.  Applying  this  rule,  an  examination  of. 
the  record  discloses  tbat  there  is  sufficient 
evidence  to  sustain  tbe  action  of  tbe  trial 
Judge  in  finding,  as  a  fact,  tbat  tbe  terms  and 
conditions  of  tbe  oral  agreement  between  the 
parties  were  Incorporated  in  tne  written  con- 
tract 

[2-4]  Upon  the  second  point  the  trial  Judge 
found  that  respondent  Wourms  was  in  the 
year  1912,  and  had  been  for  some  time  prior 
thereto,  a  practicing  attorney  at  law  in  tbe 
state  of  Idaho,  and  was  well  known  to  and 
upon  friendly  terms  with  appellant;  that  on 
or  about  the  18th  day  of  Novemoer,  1912,  ap- 
pellant went  from  Wallace,  Idaho,  to  Spo- 
kane, Wash.,  for  tbe  purpose  of  employing  an 
attorney  to  represent  him  in  tbe  controversy 
between  himself  and  the  original  owners  with 
reference  to  tbe  contract,  as  before  stated; 
that  after  bis  arrival  in  Spoaane  he  was  ap- 
proached by  Wourms,  to  whom  he  stated  what 
bis  business  there  was,  and  tbe  claims  he 
was  making  in  regard  to  the  terms  of  the 
contract  and  bis  rights  thereunder;  that 
upon  his  stating  tbe  fact  that  he  was  in  Spo- 
kane for  the  purpose  of  securing  an  attorney, 
Wourms  told  him  that  he  and  appellanc  had 
always  been  friends,  and  that  he  could  and 
wonlU  represent  him  in  securing  the  rights 
he  claimed;  that  appellant  then  fully  dis- 
closed the  claims  he  was  making  with  refer- 
ence to  his  rights  as  against  the  original 
owners,  and  made  a  full  and  complete  state- 
ment of  all  the  alleged  terms  of  the  contract ; 
that .  he  thereupon  employed  Wourms  to  act 
as  uls  attorney  in  the  matter,  and  paid  blm 
a  retaining  fee^  and  Wourms  accepted  the 
employment  and  the  fee,  and  undertook  to  act 
as  appellant's  attorney ;  that  on  November 
19,  1912,  Wourms  wrote  &  letter  to  tbe 
Graeselll  Chemical  Company  of  Park  City, 
Utah,  stating  that  appellant  had  employed 
him  as  his  attorney  to  straighten  out  his  af- 
fairs, and  wherein  he  asked  for  a  copy  of  a 
letter  sent  to  appellant  by  that  company,  and 
which  appellant  claimed  had  been  intercepted 
by  respondent  Betts;  that  on  the  23d  day  of 
November,  1912,  Wourms,  as  appellant's  at- 
torney, prepared  a  notice  to  tbe  original  own- 
ers, which  was  transmitted  to  them,  whereta 
he  demanded  a  bond  or  option  to  purchase 
the  mining  property  on  the  terms  and  couui- 
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tlons  agreed  upon  between  them  during  tbelr 
negotiations  prior  to  the  3d  day  of  June,  1911!, 
and  stating  that,  unless  they,  compiled  with 
his  demand  within  15  days  from  the  date  of 
the  notice,  be  would  Institute  suit  for  specific 
performance  and  for  damages  sustained  by 
him  through  their  failure  to  live  up  to  the 
agreement;  that  appellant  had  several  con- 
versations and  consultations  with  Wourms  at 
different  times  with  reference  to  his  claims 
under  the  contract;  that  on  about  the  16th 
day  of  December,  1912,  Wourms  Informed  ap- 
pellant that  he  had  been,  for  a  long  period  of 
time  prior  thereto,  in  the  employ  of  the  min- 
ing company,  that  the  company  was  desirous 
of  purchasing  the  property  in  question,  and 
that  he  (Wourms)  would  have  to  represent 
the  mining  company  with  relation  to  the  pur- 
chase, and  could  not  further  represent  appel- 
lant in  the  matter.  In  view  of  this  finding  of 
fticta,  which  is  based  upon  uncontradicted  evi- 
dence, the  conclusions  of  law  and  judgment 
in  this  case  are  erroneous. 

The  trial  judge  further  found,  as  a  fact, 
that  Wourms  had  been  attorney  for  the  min- 
ing company  for  more  than  one  year  prior 
to  November,  1912,  and  that  at  no  time  dur- 
ing these  transactions  did  it  have  any  knowl- 
edge or  notice  of  the  relations  between 
Wourms  and  appellant,  but  supposed  that 
Wourms  was  acting  as  Its  counsel  In  relation 
to  the  proposed  purchase  of  the  property,  un- 
embarrassed by  any  conflicting  professional 
engagements.  The  evidence  tending  to  sup- 
port the  finding  that  the  mining  company 
had  no  notice  that  Wourms  was-  acting  as  at- 
torney for  appellants  consists  of  the  testi- 
mony of  its  then  general  manager,  who  stated 
he  bad  no  information  of  the  fact  and  did  not 
suspect,  at  the  time  Wourms  was  acting  for 
the  mining  company  in  negotiating  for  the 
option,  that  he  had  any  professional  relation 
with  appellant,  and  the  first  time  he  knew  of 
it  was  in  the  courtroom,  while  the  case  was 
on  trial.  Whether  this  testimony  is  sufficient 
to  sustain  the  finding  that  the  mining  com- 
pany had  no  notice  of  the  relation  of  attorney 
and  client  existing  between  appellant  and 
Wourms,  other  than  that  derived  from  the 
knowledge  of  Wourms,  we  do  not  deem  it  nec- 
essary to  decide. 

The  uncontradicted  evidence  shows  that 
Wourms  prevailed  upon  appellant,  who  was 
uneducated,  never  having  gone  to  school  a 
day  In  his  Ufe  and  signed  his  name  for  the 
first  time  after  he  was  30  years  old,  and  was, 
because  of  bis  lack  of  skill  and  learning, 
greatly  in  need  of  the  services  of  a  conscien- 
tious and  compebent  attorney,  to  not  employ 
counsel  other  than  himself;  that  during  all, 
or  almost  all,  the  time  he  was  so  employed, 
be  was  negotiating  with  the  original  owners 
for  the  purchase.  In  his  own  name,  of  the  min- 
ing claims  upon  which  appellant  had  a  valid 
written  contract  or  option,  which,  by  its 
terms,  would  expire  on  December  8,  1912; 
that  on  November  23,  1912,  he  advised  and 
procured  appellant  to  issue  a  notice  *to  the 


original  owners  granting  them  15  days  with- 
in which  to  conform  to  the  agreements  it  was 
contended  they  had  made  with  him,  w^ 
knowing  that,  before  the  expiration  of  that 
time,  the  written  option  to  purchase  would 
expire,  thus  permitting  him  to  avail  himself 
of  the  negotiations  he  was  making  with  the 
owners  for  the  purchase  of  the  property  by 
himself  for  the  mining  company.  That  in 
procuring .  this  title,  with  the  mining  com- 
pany's money  and  for  its  use  and  benent, 
Wourms  acted  as  its  agent,  cannot  be  douut- 
ed;  that  he  was  directed  by  his  principal,  late 
In  November  or  early  in  December,  1912,  to 
procure  the  title  for  it,  is  made  manifest  by 
the  record;  and  that  while  so  doing,  and 
acting  within  the  scope  of  his  agency,  he  de- 
frauded appellant,  lulled  bis  mind  into  a 
sense  of  confidence  and.  repose,  and,  to  the 
^d  that  the  fraud  might  be  perpetrated, 
caused  him  to  permit  his  option  to  expire 
without  seeking  the  guidance  of  other  counsel 
or  otberwlse  protecting  himself,  Is  equally 
dear. 

"It  may  be  stated  broadly  that  the  tort  of  an 
acent  is  within  the  course  of  his  employment, 
where  the  agent  in  performing  it  is  endeavoring 
to  promote  his  principal's  bosinoea  within  the 
scope  of  the  actual  or  apparent  authority  con- 
ferred upon  him  for  that  purpose."    2  C.  J.  853. 

A  rule  of  law,  applicable  to  this  case.  Is 
correctly  stated  In  2  C.  J.  849,  as  follows: 

"Acts  of  fraud  by  the  agent,  committed  in  the 
coarse  or  scope  of  bis  employment,  are  also 
binding  on  the  principal,  even  though  the  prin< 
cipal  did  not  in  fact  know  of  or  authorize  the 
commission  of  the  fraudulent  acts.    •    •    •  " 

See,  also.  Bank  of  Ck>mmerce  t.  Eoeber,  88 
Mo.  37,  57  Am.  Rep.  359;  Haskell  v.  SUr- 
blrd,  152  Mass.  117,  25  N.  B.  14,  23  Am.  St 
Rep.  809;  Fifth  Avenue  Bank  v.  Railway 
Co.,  137  N.  Y.  231,  33  N.  B.  378,  19  L.  B.  A. 
331,  83  Am.  St.  Rep.  712. 

In  the  case  last  above  dted,  the  court, 
quoting  from  Story  on  Agency  (9th  Ed.)  § 
452,  states  the  rule  as  follows: 

"The  principal  is  to  be  'held  liable  to  third 
persons  m  a  civil  suit  for  the  frauds,  deceits, 
concealments,  misrepresentations,  torts,  negli- 
geuces,  and  other  malfeasances,  or  misfeasances, 
and  omissions  of  duty,  of  bis  agent  in  the 
course  of  his  employment,  although  the  prin-' 
cipal  did  not  authorize,  or  justify,  or  participate 
in,  or,  indeed,  know  of,  such  misconduct,  or 
even  if  he  forbade  the  acts,  or  disapproved  of 
them.' " 

The  Supreme  Court  of  Nebraska,  in  the 
case  of  Dresber  v.  Becker,  88  Neb.  619,  130 
N.  W.  275,  said: 

"A  principal  who  retains  benefits  derived  from 
the  fraudulent  conduct  of  his  agent  is  charge- 
able with  the  instrumentalities  employed  by  the 
latter  in  carrying  out  the  fraudulent  purpose." 

He  will  not  be  permitted  to  disclaim  re- 
sponsibility and  retain  the  benefits  of  the 
fraudulent  transaction.  Nelson  v.  Title  & 
Trust  Co.,  52  Wash.  258, 100  Pac.  730 ;  West- 
ern Mfg.  Co.  V.  Cotton  &  Long,  31  Ky.  Law 
Rep.  1130,  104  S.  W.  758,  12  L.  B.  A.  (N.  S.) 
427 ;  Rhoda  v.  Annis,  75  Me.  17,  46  Am.  Biep. 
354 ;  D.  Sullivan  Oo.  et  aL  t.  Ram^y  et  aL, 
155  S.  W.  580. 
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[8]  The  Supreme  Court  of  Oregon,  In 
Clough  V.  Daws<«,  09  Or.  52,  188  Pac.  845, 
138  Pac.  233,  qnoting  from  1  Pom.  Bq.  Jur. 
(3d  Ed.)  S  155,  points  the  way  to  a  remedy  in 
this  case,  as  follows: 

"Constructive  trustB  are  raised  by  equity  for 
the  purpose  of  working  out  right  and  justice, 
where  there  was  no  intention  of  the  part7  to 
create  such  a  relation,  and  often  directl;  con- 
trary to  the  intention  of  the  one  holding  the 
legal  title.  *  *  *  If  one  party  obtains  the 
legal  title  to  property,  not  only  by  fraud,  or  by 
violation  of  confidence  or  of  fiduciary  relations, 
but  in  any  other  unconscientious  manner,  so 
that  he  cannot  equitably,  retain  the  property 
which  really  belongs  to  another,  equity  carries 
out  its  theory  of  a  double  ownership,  equitable 
and  legal,  by,  imi>re88ing  a  constructive  trust 
upon  the  property  in  favor  of  the  one  who  is  in 
good  conscience  entitled  to  it,  and  who  is  con- 
ndered  in  equity  as  the  beneficial  owner." 

The  judgment  is  rerersed,  with  directions 
to  the  trial  court  to  vacate  and  set  aside  the 
injunction  heretofore  Issued,  and  to  enter  a 
decree:  (1)  Awarding  immediate  possessVm 
of  the  lands  and  premises  described  in  the 
complaint,  and  in  the  third  amended  answer 
and  cross-complaint,  together  with  the  appur- 
tenances thereunto  belonging,  to  the  at^^- 
lant;  (2)  fixing  a  reasonable  time,  to  com- 
mence to  run  upon  appellant  being  placed  in 
full  possession  of  the  propeity,  within  which 
he  shall  pay  to  the  clerk  of  the  district  court, 
for  the  use  and  benefit  of  the  mining  compa- 
ny, the  sum  of  $160,000,  less  the  sum  of  $175, 
which  latter  amount  the  trial  court  found  he 
has  heretofore  paid  to  the  original  owners 
upon  his  contract  of  option  to  purchase ;  (S) 
requiring  Consolidated  Interstate-Calahan 
Mining  Company,  a  corporation,  upon  pay- 
ment to  it,  or  to  the  clerk  of  the  district 
court  for  its  use  and  boieflt,  of  the  sum  of 
$160,000,  less  the  sum  of  $175,  to  make,  exe- 
cute, and  deliver  to  the  clerk  of  the  court  a 
deed  conveying  the  full  title  to  the  lands  and 
premises  described  in  the  complaint,  and  in 
the  third  amended  answer  and  cross-com- 
plaint, together  with  the  appurtenances  there- 
unto belonging,  to  appellant,  and  that,  should 
said  company  fail  or  refuse  to  make  such 
deed,  then  the  trial  court  shall  appoint  a 
commission  to  make  a  good  and  sufficient 
deed  so  conveying  said  property.  Costs  are 
awarded  to  appellant 

BUDGE,  C.  J.,  and  RICE,  J.,  concur. 


BALFOUB  et  al.  v.  KNIGHT.* 

(Supreme  Court  of  Oregon.    Sept.  19,  1917.) 

1.  Names  (S=silO— Doino  Bcsinus  undeb  As- 
stTMED  Name — Certificate. 
Under  Laws  1913,  c.  154,  S  1,  providing  that 
no  person  or  persons  shall  do  ousiness  under  an  i 
as8im>ed  name,  unless  such  person  or  all  such 
persons  conducting  such  business  or  having  an 
interest  therein  shall  file  a  certificate,  and  that 
it  shall  be  execoted  and  acknowledged  by  the 
party  or  parties  conducting  the  business  or  hav- 
ing an  interest  therein,  the  certificate  mnst  be 


signed  and  acknowledged  by  all  the  pMsons  in. 

terested  in  the  business. 

2.  FsAuns,  Statute  op  «=>108(S)— Guaraittt 
«=3l6(l)— E2XPBES8ED  Consideration. 
Future  credit  to  be  extended  to  the  debtor  is 
a  sufficient  consideration  for  and  is  clearly  ex- 
pressed in  a  guaranty  by  R.  to  B.  of  payment  np 
to  a  certain  amount  of  all  indebtedness  which 
shall  be  incurred  by  G.  to  B.  for  merchandise 
purchased  by  G.  from  R.  within  a  certain  period. 

8.  GuABANXT  «S37(1)  —  Notice  or  Accept- 
ance. 
There  is  not  the  necessaiy  notice  of  accept- 
ance of  a  guaranty,  there  being  no  communica- 
tion between  guarantor  and  guarantee,  but  the 
request  for  a  guaranty  being  to  the  debtor,  and 
he  taking  the  guaranty  to  the  guarantee,  his 
mere  carrying  it  not  constituting  Jiim  agent  of 
the  guarantor. 

Department  1.  Appeal  from  Circuit  C!ourt, 
Multnomah  County;  C.  U.  Gantenbeln, 
Judge. 

Action  by  Robert  Balfour  and  others,  doing 
business  under  the  name  of  Balfour,  Guthrie 
&  Co.,  against  Richard  B.  Knight.  Judg- 
ment for  defendant,  and  plalntifCa  appeal. 
Affirmed. 

On  January  7,  1916,  plaintiffs  filed  their 
complaint  in  this  action  wherein  they  allege 
that  Robert  Balfour,  Archibald  Williamson, 
John  Lawson,  W.  J.  Bums,  Alexander  Ball- 
lie,  C.  J.  WUliamson,  A.  W.  Blackie,  and  T. 
J.  Whitson,  plaintiffs  herein,  are  copartners, 
under  the  firm  name  of  Balfour,  Guthrie  & 
Co.  Paragraph  2  of  the  complaint  reads  as 
follows: 

"That  said  copartners,  above  named  in  para- 
graph 1  hereof,  and  conducting  said  business  of 
and  having  said  interest  in  said  Balfour,  Guthrie 
&  Co.,  as  aforesaid,  did,  by  one  of  said  copart- 
ners,  to  wit,  W.  J.  Bums,  who  was  then  and 
there  a  resident  copartner  and  had  an  interest 
in  and  was  conducting  and  intending  to  conduct 
said  business  in  said  county  and  state,  duly  and 
regularly  sign  and  execute  a  certain  certificate 
in  which  there  was  then  and  there  set  forth  the 
name  and  style  under  which  said  copartners 
were  to  conduct  said  business,  and  the  true  and 
real  names  and  post  office  addresses  of  such  and 
all  of  said  copartners  having  an  interest  in  and 
conducting  and  intending  to  conduct  said  busi- 
ness; that  said  certificate  was  duly  and  regu- 
larly executed  and  acknowledged  by  said  copart- 
ner, W.  J.  Bums,  before  a  notary  public  in  and 
for  the  state  of  Oregon,  so  as  to  entitle  the  same 
to  be  recorded,  and  said  certificate  was  filed  in 
the  office  of  the  county  clerk  of  Multnomah  coun- 
ty, said  state,  on  the  13th  day  of  June,  1913, 
and  recorded  in  Volume  1  of  'Record  of  Asanmed 
Names,'  at  page  21  thereof,  records  of  said 
county  and  state." 

This  la  followed  by  allegations  to  the  effect 
that  on  April  10,  1913,  defendant  executed  a 
written  guaranty  In  the  following  form: 

"Balfour,  Guthrie  ft  Co.,  Portland,  Oregon, 
April  10,  1918.  To  Messrs.  Balfour,  Guthrie 
&  Co.,  Board  of  Trade  Bldg.,  City— Gentlemen: 
I  guarantee  payment  of  all  indebtedness  which 
Bhnll  be  incurred  by  G.  R.  Knight,  328  N.  17th 
Street,  City,  in  your  favor  for  merchandise  pur- 
chased by  him  Crom  you  any  time  or  times  with- 
in nine  months  from  the  date  hereof,  provided, 
however,  my  liability  shall  not  exceed  the  sum 
of  twenty-five  hnndicd  dollars. 

"[Signed]    R.  B.  Knight." 


a=>For  other  cases  see  same  topic  and  KBy-NUMBBtl  In  all  Key-Numbered  Digests  and  Indexes 
■Kebearlng  denied  October  It,  U17. 
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It  Is  allegecl  that  plalntUfsand  defendant 
mutually  accepted  sucta  guaranty  and,  relying 
thereon,  plaintiffs  sold  merchandise  to  Q.  R. 
Knight  for  which  he  agreed  to  pay  $1,746.79 ; 
that  he  failed  to  pay  for  the  same,  except  the^ ' 
sum  of  $104.33 ;  that  defendant  was  duly  no- 
tified of  the  default  of  O.  R.  ECnlght;  and 
that  demand  for  the  payment  has  been  made 
upon  the  guarantor,  who  has  refused  the 
■same.    A  prayer  for  judgment  follows. 

Defendant  answers  paragraph  2  of  the 
complaint  as  follows: 

"Answering  paragraph  2,  defendant  admits 
that  W.  J.  Bnms  filed  in  the  office  of  the  county 
derk  of  Multnomah  connty,  state  oiE  Oregon,  on 
the  SOth  day  of  June,  1913,  a  certain  instmrnent 
In  writing  hi  words  and  figures  as  follows:  'As- 
snmed  Name  of  Balfonr,  Guthrie  &  Co.  I,  Wal- 
ter J.  Bnms,  resident  partner  of  the  firm  of  Bal- 
fonr, Gnthrie  &  Co.,  a  partnership  doing  busi- 
ness under  the  name  of  Balfour,  Guthrie  tc  Co., 
which  baldness  name  has  been  in  use  for  a  long 
time  prior  to  the  taking  effect  of  the  act  of  the 
Legislature  of  the  state  of  Oregon  entitled  'An 
act  regulating  the  conduct  of  buBiness  under  an 
assumed  name,'  etc.,  filled  in  the  office  of  the  sec- 
retary of  state,  February  25,  1913,  hereby  cer^ 
tify  that  the  following  is  a  list  of  the  persons 
having  an  interest  in  said  business,  and  their 
addresses:  Robert  Balfonr,  London,  England; 
Alexander  Baillle,  Seattle,  Wash.;  Archibald 
Williamson,  London,  fihiglasd:  O.  J.  William- 
son, Liverpool,  England:  John  Lawson,  San 
Francisco,  Cal.;  T.  J.  Whitaon.  Liverpool,  Eng- 
land ;  W.  J.  Bums,  Portland,  Or.'— and  that  the 
post  office  address  of  the  sSid  company  is  Board 
of  Trade  Building,  Portland,  Or.  [Signed]  Wal- 
ter J.  Burns. 
"State  of  Oregon,  County  of  Multnomah— ss.; 

"Be  it  remembered  that  on  this,  the  SOth  day 
of  June,  1913,  before  me,  the  undersigned,  a 
notary  public  in  and  for  the  said  county  and 
state,  personally  appeared  the  above-named  Wal- 
ter J.  Bams,  who  is  personally  known  tq  me  to 
be  the  individual  described  in  and  who  executed 
the  foregoing  instrument,  and  acknowledged  to 
me  that  ne  executed  the  same  freely  and  Tolon- 
tarily.  In  testimony  whereof  I  have  hereunto 
set  mv  hand  and  notarial  seal  the  day  and  year 
last  above  written.  [Signed]  John  Baikie,  No- 
tary Public  for  the  State  of  Oregon.  [Notarial 
Seal.] 

"Filed  June  30tb,  1913.  John  B.  Coffey, 
Clerk;    Moore,  Deputy," 

This  Is  followed  by  denials  of  the  re- 
mainder of  the  complaint  and  an  afflrmatlye 
answer  which  is  not  necessary  to  the  discus- 
sion here.  A  trial  being  had,  the  plaintiffs 
Introduced  evidence  and  rested  their  case, 
whereupon  defendant  moved  for  a  judgment 
of  nonsuit  upon  several  grounds,  among 
which  are:  (1)  The  plaintiffs  have  not  prov- 
ed their  compliance  with  the  provisions  of 
chapter  154  of  the  Laws  of  Oregon  for  1913; 
(2)  that  they  have  not  proved  any  valid  con- 
tract of  guaranty,  because  the  writing  does 
not  express  the  consideration;  and  (3)  that 
there  has  been  no  proof  of  notice  to  the  guar- 
antor of  acceptance  of  the  guaranty  by  plain- 
tiffs. The  trial  court  allowed  the  motion  for 
Judgment  of  nonsuit,  basing  Its  action  upon 
tile  last-mentioned  ground.    Plaintiffs  appeal. 

Robert  R.  Rankin,  of  Portland  (D.  N.  Mac- 
kay,  of  Condon,  on  the  brief),  for  appellants. 
John   Dltchbnrn,   of  Portland   (William   P. 


Hubbard,  of  Portland,  on  the  brief),  for  re- 
spondent. 

BENSON,  J.  (after  stating  the  facts  as 
above). 

[1]  Section  1  of  chapter  154,  Laws  of  1913, 
reads  thus: 

"No  person  or  persons  shall  hereafter  carry 
<m,  conduct  or  transact  business  in  this  stats 
under  any  assumed  name  or  under  any  designa- 
tion,, name  or  style,  corporate  or  otherwise,  other 
than  the  real  and  true  name  or  names  of  the 
person  or  persons  conducting  such  business  or 
having  an  interest  therein,  unless  such  person  or 
all  of  sudi  persons  conducting  said  business  or 
having  an  interest  therein,  shall  file  a  certificate 
in  the  office^  of  the  county  clerk  of  the  county 
or  counties  in  which  said  business  is  to  be  con- 
ducted, which  certificate  shall  set  forth  the  des- 
ignation, name  or  style  under  which  said  busi- 
ness is  to  be  conducted,  and  the  true  and  real 
name  or  names  of  the  party  or  parties  conduct 
ing  or  intending  to  conduct  the  same,  or  hav- 
ing an  interest  therein,  together  with  the  post 
office  address  or  addresses  of  said  person  or  per- 
sons. Such  certificate  shall  be  ^ecuted  and  ae- 
knowledKed  by  the  party  9r  parties  conducting, 
or  intending  to  conduct  said  business,  or  baving 
an  Interest  therein,  before  an  office  authorized 
to  take  acknowledgment  of  deeds." 

We  are  of  the  opinion  that  this  act  verj 
clearly  demands  that  the  certificate  therein 
prescribed  shall  be  signed  and  acltnowledged 
by  all  of  the  persons  interested  In  the  busi- 
ness. The  case  of  Rennle  v.  Stelter  (MlclL) 
162  N.  W.  997,  decided  in  May  of  the  current 
year,  is  relied  upon  by  plaintiffs  to  oppose 
this  view.  This  was  a  case  in  which  the 
plaintiffs  were  doing  business  under  the  firm 
name  of  "Rennle  Coal  &  Supply  Company," 
and  the  final  conclusion  of  the  opinion  of  the 
court  is  based  upon  the  fact  that  the  firm 
name  contains  the  surname  of  all  the  parties 
interested  In  the  business,  who  were  three 
brothers  by  the  name  of  Rennle.  But  if  the 
case  were  directly  In  point  as  to  the  basis 
of  tJie  decision,  it  could  not  change  our  con- 
clusion, since  the  language  of  the  Michigan 
statute  is  different  from  ours,  and  not  near- 
ly so  clear  upon  the  point.  Section  5  of  our 
statute  reads  as  follows: 

"No  person  or  persons  carryingon,  conducting 
or  transacting  business  as  aforesaid,  or  having 
any  interest  therein,  shall  hereafter  be  entitled 
to  maintain  any  suit  or  action  in  any  of  the 
conrts  of  this  state  without  alleging  and  prov- 
ing that  such  person  or  persons  have  filed  a  cer- 
tificate as  provided  for  in  section  1,  and  failare 
to  file  such  certificate  shall  be  prima  facie  evi- 
dence of  fraud  in  securing  credit."  Secti(m  5, 
c.  164,  Laws  1913. 

The  complaint  alleges  compliance  with  the 
provisions  of  the  act,  but  the  answer,  as  well 
as  the  evidence,  discloses  that  the  certificate 
la  executed  and  acknowledged,  not  by  all 
of  the  persons  Interested  In  the  business,  but 
by  W.  J.  Bums  only.  There  is  no  doubt  but 
that  the  resident  partner,  supplied  with  the 
proper  powers  of  attorney,  might  execute 
the  certificate  for  hia  associates  In  sncb 
manner  as  to  mtika  It  their  act,  but  he  has 
not  done  so. 

[2]  There  is  no  merit  In  the  contention 
that  the  contract  of  guaranty  Is  void  for 
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want  at  expressed  consideration.  The  au- 
thorities are  practically  agreed  that  a  future 
credit  to  be  extended  to  the  debtor  Is  a  sufli- 
clent  consideration,  and  Is  clearly  expressed 
In  a  writing  similar  to  the  one  upon 
this  action  is  based. 

[3]  The  third  grouna  of  defendant's  motion 
for  a  judgment  of  nonsuit  la  well  taken.  The 
evidence  upon  this  point  Is  brief,  and  Is  sub- 
stantially as  follows:  Mr.  Allen,  the  credit 
man  of  plalntlffu,  had  a  conv^satlon  with 
G.  B.  Knight,  who  was  engaged  In  conducting 
a  feed  store,  in  which  the  latter  was  asked 
to  fondsh  a  guaranty  for  future  credit 
Among  others,  Mr.  Allen  expressed  a  willing- 
ness to  accept  the  name  of  defendant,  who  is 
the  father  of  6.  R.  Knight,  upon  such  goal- 
anty,  and  thereupon  returned  to  his  own  of- 
fice and  prepared  the  instrument  in  contro- 
versy. He  sent  it  to  G.  R.  Knight  by  a  mes- 
senger, and  he  in  turn  took  it  to  his  father 
and  asked  him  to  sign  it.  After  a  day  or  two 
defendant  signed  the  instrument  and  return- 
ed it  to  his  son,  who  delivered  it  to  plaintiff. 
There  is  not  a  word  in  the  testimony  to  show 
that  the  defendant  ever  had  any  informa- 
tloD  indicating  that  plaintiffs  ba'd  accepted 
his  ofFer  and  were  acting  upon  it  The  case 
therefore  falls  within  the  rule  announced  in 
RothchUd  Bros.  v.  lomax,  75  Or.  395,  398, 
146  Pac.  479,  In  which  is  followed  the  doc- 
trine announced  in  Davis  Sewing  Machine 
CD.  V.  Blcharda,  116  U.  S.  524,  527,  6  Sup: 
Ct  173,  175,  29  li.  Ed.  480,  thus : 

"A  contract  of  guaranty,  like  every  other  con- 
tract, can  only  be  made  b.v  the  mutual  assent  of 
the  parties.  If  the  guaranty  is  signed  by  the 
guarantor  at  the  request  of  the  other  party,  or 
if  the  latter's  agreement  to  accept  is  contempo- 
raneous with  the  guaranty,  or  if  the  receipt  from 
him  of  a  valuable  consideration,  however  small, 
is  acknowledged  in  the  guaranty,  the  mutual  as- 
sent is  proved,  and  the  delivery  of  the  guaranty 
to  him  or  for  his  use  completes  the  contract. 
But  if  the  guaranty  is  signed  by  the  guarantor 
without  any  previous  request  of  the  other  party, 
and  in  his  absence,  for  no  consideration  moving 
between  them,  except  future  advances  to  be 
made  to  the  principal  debtor,  the  guaranty  is  in 
legal  effect  an  offer  or  proposal  on  the  part  of 
the  guarantor,  needing  an  acceptance  by  the  oth- 
er party  to  complete  the  contract." 

Counsel  for  aK)ellant  urges  upon  our  at- 
tention, with  special  force,  the  cases  of  Da- 
vis V.  Wdls,  104  U.  &  159,  26  L.  Ed.  686,  and 
U.  S.  Fidelity  Co.  v.  Riefler,  239  U.  S.  17, 
86  Sup.  Ct  12,  60  li.  Ed.  121,  contending  that 
they  sut)port  the  theory  that  the  Instrument 
in  question  is  a  requested  guaranty  which 
obviates  proof  of  acceptance,  and  that  it  is 
an  absolute  guaranty  assuming  an  obligation 
in  present  words  an<d,  as  such,  requires  no 
notice  of  acceptance.  The  first  of  these  cases 
is  an  action  upon  an  instrument  in  writing 
which  reads  thus: 

"For  and  in  consideration  of  one  dollar  to  us 
In  hand  paid  by  Wells  Fargo  &  Co.  (the  receipt 
of  which  is  hereby  acknowledged),  we  hereby 
guarantee  unto  them,  the  said  Wells  Fargo  & 


Co.,  vnconditionaJlv  at  all  Umei,  any  indebted- 
ness of  Gordon  &  Co.,"  etc. 

And  the  opinion  holds  that  the  acknowledg- 
ment of  the  receipt  of  $1  is  conclusive  evl- 
which'Ncnce  of  acceptance.  It  is  also  held  that 
the  words  of  the  instmment  which  we  have 
italicized  constitutes  a  waiver  of  notice  of 
acceptance.  Prom  page  166  of  104  U.  S.  (26 
I>.  Ed.  686)  of  the  same  opinion  we  quote  as 
follows : 

"If  the  guaranty  is  made  at  the  request  of  the 
guarantee,  it  then  becomes  the  answer  of  the 
guarantor  to  a  proposal  made  to  him,  and  its 
delivery  to  or  for  the  use  of  the  guarantee  com- 
pletes the  communication  between  them  and  con- 
stitutes a  contract" 

In  the  present  case,  however,  the  record 

is  silent  as  to  any  request  made  to  the  defend- 
ant by  plaintiffs  or  any  communication  be- 
tween blm  and  plaintiffs.  The  request  was 
made  to  the  'debtor,  and  the  writing  was  de- 
livered by  him  to  the  plaintiffs.  The  case  of 
the  U.  S.  Fidelity  Co.  v.  Riefler,  239  U.  S.  17, 
36  Sup.  Ct  12,  60  L.  Ed.  121,  is  one  in  whi«di 
the  guaranty  was  an  indemnity  bond  under 
seal,  and  the  opinion  holds  that  a  bond  un- 
der seal  carries  its  oontplete  obligation  with 
the  paper,  and  if  it  is  in  fact  accepted  by  the 
obligee,  notice  of  such  acceptance  is  not 
necessary.  It  is  urged  that  the  son  In  deliver- 
ing the  guaranty  to  plaintiffs  acted  as  the 
agent  of  his  father.  There  is  nothing  in  the 
record  from  which  such  a  cmicluslon  can  be 
reached.  In  Duncan  &  Shumate  v.  Heller, 
13  S.  Car.  94,  96,  defendant  wrote  a^  letter  to 
a  creditor  of  his  sister  asking  for  delay  In 
enforcing  payment  of  her  debt  and  agreeing 
to  see  that  the  debt  was  paid.  The  letter 
was  delivered  to  the  creditor  by  the  sister, 
and  in  regard  to  the  same  contentloa  the 
court  there  sajns: 

"It  is  argued  hero  that,  even  if  notice  to  the 
appellant  that  his  offer  to  guarantee  would  be 
accepted  was  necessary,  such  notice  was  In 
fact  given  to  the  appellant  through  his  agent 
Elizabeth  Heller.  A  sufficient  answer  to  this  is 
that  there  is  no  evidence  whatever  that  she  was 
the  agent  of  the  appellant.  The  mere  fact  that 
she  carried  the  letter  to  the  plaintiffs  cannot  b« 
sufficient  to  make  her  the  agent  of  the  appellant, 
for,  if  so,  in  most,  if  not  all,  cases  the  rule  which 
requires  notice  of  the  acceptance  of  the  guaran- 
ty would  be  evaded,  as  the  principal  debtor  ordi- 
narily delivers  the  letter  of  guaranty  to  the  per- 
son to  whom  it  is  addressed,  and  be,  of  course, 
knows  whether  the  guaranty  is  accepted  and  act- 
ed upon.  If,  therefore,  the  mere  fact  that  he 
carries  the  letter  is  sufficient  to  con$titute  him 
the  agent  of  the  guarantor,  so  that  his  knowledge 
will  be  imputed  to  the  guarantor  also,  then  the 
rule  which  requires  notice  to  the  guarantor,  and 
which  is  solely  for  his  benefit  so  as  to  enable  him 
to  take  such  steps  as  he  may  deem  necessary 
to  indemni^  himself  against  the  risk  which  he 
has  assumed,  becomes  practically  nugatory." 

We  conclude  that  the  judgment  of  nonsuit 
was  properly  granted,  and  Is  therefore  af- 
firmed. 

McBRIDE,  a  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 
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C50LBT  ^t  al.  t.  CITY  OP  MBDFORD  et  al. 

(Supreme  Court  of  Oregon.    Sept.  19,  1917.) 

1.  Statutes  <S=>40— Enactino  Ciauses— Con- 
STirnnoNAL  Law. 

Under  tbe  Constitution  of  Oregon  (article  4. 
S  1),  declaring  tliat  "tbe  style  of  all  bills  shall 
be"  of  a  prescribed  form,  a  statute  must  contain 
an  enacting  clause. 

2.  MnNicrPAi.  CoBPORATioNs  ^=3105  —  Okdi- 
NANCEs— Pabsaob — Form. 

A  substantial  compliance  with  a  charter  re- 
quirement as  to  the  form  of  ordinances  is  suffi- 
cient. 

3.  MuNiciPAi.   CoBPOBATions   ®»46,    108   — 

OBDIKANCBS    —     CHABTEB    AHSNDinENTa     — 

Foftu  —  CowOTrru'fiowAi.  Law  —  X^HAcnne 

Clauses. 
Const  art.  4,  f  1,  declaring  that  "the  style 
of  all  bills  shall  be:  Be  it  enacted  by  the  peo- 
ple of  the  state,'  etc.,"  does  not  apply  to  munici- 
pal ordinances  or  charter  amendments  initiated 
and  adopted  by  the  legal  voters  of  a  city. 

4.  MUKICIPAI,  COBPOKATIONS  «=5»105  —  CHAB- 
T£BS—  GenEBAI.  and  SPECtAI.  ACTS  — ObDI- 
RANCES— FOBU. 

L.  O.  L.  f  3224,  relating  to  forms  of  ordi- 
nances, being  on«  of  the  sections  of  a  general  in- 
corporation act,  does  not  apply  to  a  dty  incor* 
porated  under  a  special  act. 

6.  MimiOIPAI.  COBPOBATIONS  9=946  —  "Obdi- 
KANCE8"    —    CHABTEBS    —    AKENDUEITrS    — 

Enactino  Oulvbics. 
A  section  of  a  charter,  providing  tiiat  all 
"ordinances"  shall  contain  an  enacting  clause, 
which  was  in  tbe  charter  before  the  initiative 
power  to  amend  the  charter  was  given  to  the 
Toters  of  a  city,  does  not  apply  to  amendments 
to  the  charter. 
8.  Municipal,  Cobpobations  «s»46  —  Ohab- 

teb  Amenduents— "All  Mxasubes." 
The  term  "all  measures,"  in  a  section  of  a 
dty  ordinance  requiring  enacting  clauses,  held 
to  apply  to  amenffinents  to  the  charter,  whether 
Initiated  hy  the  people  ot  submitted  by  the  coun- 
cil. 

7.  Municipal  Cobpobations  «s>46  —  Initia- 
tive AND  Retebbndum— Elections— Enact- 
ing Clause. 

Where  an  ordinance  requiring  an  enacting 
elanse  to  charter  amendments  was  in  effect  at 
the  time  of  the  initiative  petition,  indorsement  by 
the  council,  and  publication  of  a  proposed  char- 
ter amendment,  but  such  ordinance  was  amend- 
ed the  day  before  the  election,  making  an  enact- 
ing clause  nnnecessary,  tbe  charter  amendment 
was  legally  adopted,  though  it  contained  no  en- 
acting clause;  tbe  election  being  the  vitalizing 
act  and  all  going  before  being  mere  formality 
and  preparation. 

8.  MumOIPAL  OOBPORATIONS  «3»106  —  Obdi- 

nahoe— Passage— Enacting  Clause. 
In  the  absence  of  an  ordinance,  statute,  or 
Constitution  prescribing  it,  an  enacting  clause  is 
not  necessary  in  the  passage  of  an  ordinance. 

9.  Municipal  Cokporations  «=3l08— Initia- 

TITK  AND  KEFEBENDUM  —  PBOCEDUBE —  CON- 
STITUTIONAL AND  Legislative  Acts. 
L.  O.  L.  §  3482,  providing  that  90  days 
elapse  between  petition  and  election  on  an  initia- 
tive measure,  has  no  application  to  towns  or 
cities  that  have  prescribed  tbeir  own  procedure, 
under  Const,  art.  4,  i  la,  empovrering  a  city  or 
town  to  provide  its  own  method,  and  an  ordi- 
nance requiring  but  30  days  is  valid. 

10.  Municipal  Cobpobations  $=>46— Initia- 
tive AND  Bjetebenduu— Obdinances— Pbo- 

CEDUKE. 

Where  a  city  ordinance  provided  that  the 
coundl,  if  it  disapproved  an  initiative  proposed 
amendment  to  tbe  charter,  could  propose  a  com- 


peting amendment  to  submit  at  the  same  elec- 
tion, the  voters  could  also  submit  sncii  an  amend- 
ment, though  nothing  was  said  about  tbe  voters 
submitting  a  competing  amendment 

11.  Municipal  Cobpobations  «:±»108— Initi- 
ative AND  Rbfekenddm- "Pboposed  by  th» 
Council"— "Pboposed  by  Initiative  Peti- 
tion." 

Although  a  city  council  caused  a  certain 
measure  to  be  prepared,  but  the  legal  voters  pe- 
titioned for  the  measure,  tbe  measure  was  "pro- 
posed by  initiative  petition,"  and  not  "proposed 
by  tbe  council,"  within  tbe  meaning  of  an  ordi- 
nance providing  that  such  measures  could  be 
proposed  by  the  council  or  by  initiative  petition. 

12.  Municipal  Cobpobations  <9=>911— Bonds 
—Special  Assessments. 

L.  O.  L.  51  3245-3253,  providing  that  cer- 
tain special  assessments  can  be  bonded,  do  not 
include  bonds  for  water  mains. 

18.  Constitutional  Law  «=>127  —  Obliga- 
tion or  Contbacts— AiatNDUENT  or  Ohab- 
teb. 
Const;  IT.  S.  art  1, 1  10,  prohibiting  a  state 
from  enacting  any  law  impairing  the  obligation 
of  contracts,  applies  to  cities  and  towns,  where 
they   amend    their   own   charters,   as   they   are 
only  agencies  of  the  state,  having  only  the  pow- 
ers which  the  state  has  delegated  to  them. 

14.  Constitutional  Law  «=3llS— Iupaibino 
Obligation  or  "'Contbact." 

The  term  "contract,"  as  used  in  Const  TJ.  8. 
art  1,  I  10,  is  given  its  ordinary  meaning,  and 
means  a  voluntary  agreement  of  minds,  upon  a 
sufficient  consideration,  to  do  or  not  to  do  cer- 
tain things,  and  embraces  and  includes  all  those 
laws  wbich  exist  at  tbe-  time  and  place  where 
the  contract  is  executed  and  where  it  is  to  be 
performed,  and  affect  the  validity,  construction, 
discharge,  and  enforcement  of  the  contract. 

[Ed.  Note. — For  other  deflnitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Contract] 

15.  CONSTTTDTIONAL  LaW  <=3>113  —  "OBLIGA- 
TION OF  Contract"  —  "Iupaibino  Obliga- 
tion or  Contract." 

The  "obligation  of  a  contract"  Is  the  law  or 
duty  which  binds  the  parties  to  perform  their 
agreement,  which  depends  upon  the  laws  in  ex- 
istence when  the  contract  is  made;  hence,  if  the 
duty  to  perforih  is  lessened,  and  either  party  is 
deprived  of  tbe  benefit  of  his  contract,  or  new 
conditions  imposed,  adding  new  duties,  either  by 
the  repeal  or  passage  of  a  statute,  the  obliga- 
tion of  the  contract  is  "impaired,  within  the 
meaning  of  Const  V.  S.  art  1,  S  10;  but  this 
does  not  prohibit  a  change  in  the  remedy,  if 
the  new  remedy  is  as  substantial  as  the  other. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Obligation 
of  Contract;  Impairing  Obligation  of  Contract] 

16.  McTNiciPAL  Cobpobations  «es>127  —  Ik- 
pbovements— "Contbaot"— "Impaibino  Ob- 
ligation OF  Contract." 

Where,  under  L.  O.  L.  U  324S-325S,  a  prop- 
erty owner  takes  the  privilege  of  paying  a  spe- 
cial assessment  in  installments  and  waives  all 
irregularities  as  provided  therein,  there  is  a  "con- 
tract," and  an  amendment,  changing  the  num- 
ber and  amounts  of  the  installments  without  the 
consent  of  the  owner,  is  invalid,  as  "impairing 
the  obligation  of  a  contract,"  within  the  mean- 
ing of  Const.  U.  S.  art.  1,  i  10,  and  it  is  no  de- 
fense that  the  change  is  advantageous  to  the 
owner. 

17.  Municipal  Cobpobations  ®=>127  —  As- 
sessments—"Contract"— "Impaibino  Obli- 
gation or  Contract"— Taxation. 

Where,  under  L.  O.  L.  t{  3245-3253,  a  prop- 
erty owner  takes  tbe  privilege  of  paying  a  spe- 
cial assessment  in  installments,  and  waives  all 
irregularities   as   provided    therein,   there   is  t 
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"contract";  bnt  an  amendment  to  tbe  charter 
which  increases  the  penalties  npon  delinquency 
does  not  "impair'  its  obligations,  laws  prescrib- 
ing procedure  and  method  of  collecting  delin- 
quent assessments  being  but  remedies,  and  not 
"contracts."  witlun  the  meaning  of  Const.  U.  S. 
art.  1,  §  10. 

18.  Municipal  Cobporations  €=»442  —  OoN- 
TBA0T8— "Taxation." 

The  power  to  assess  for  special  benefits  is 
embraced  in  the  power  of  taxation ;  and  when  it 
is  alleged  that  a  city  has  surrendered  by  force 
of  contracts  any  part  of  its  sovereign  power  to 
tax,  the  agreement  must  be  clearly  manifested. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Taxa- 
tion.] 

19.  Taxation  <g=s>528  —  "Interest"  —  "Pen- 
alty." 

Interest,  when  charged  on  a  delinquent  tax, 
is  a  penalty  to  insure  prompt  payment,  and  is 
not  a  consideration  for  tbe  forbearance  of  mon- 
ey, or  a  part  of  tbe  tax. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interest; 
Penalty.] 

20.  MuNiciPAi,  Cobpokations  «=»B27  —  As- 
sessments—Dklinquenot— Sale— Who  MAT 
Buy. 

It  Is  competent  to  authorize  a  city  to  pur- 
chase land,  in  the  absence  of  bidders  at  a  delin- 
quent assessment  sale,  even  though  the  legisla- 
tion conferring  the  authority  la  enacted  after 
an  assessment  is  made  and  before  the  sale  for 
delinquency. 

21.  Mttnicipai.  Cokpobations  «=»519(5)  — 
PowEB  TO  Assess— WAiVEB  or  Liens. 

Where  a  city  fails  to  enforce  payment  of 
special  benefit  assessments,  and  levies  a  general 
tax  to  pay  interest  on  the  bonds  for  such  im- 
provements, it  does  not  waive  its  lien  on  tbe 
property. 

22.  Municipal  Gobpobations  «=»911  —  Spb- 
oiAL  Benefit  Absebsment  Bonds  —  Liabil- 
ity. 

L.  O.  L.  a  3246-3253,  proTlding  for  the  is- 
suance of  bonds  to  cover  special  benefit  assess- 
ments, contemplates  that  such  bonds  shall  be 
regarded  as  liabilities  of  the  city,  which  tbe  city 
mast  pay,  without  regard  to  whether  the  assess- 
ments have  been  or  can  be  collected. 

23.  Municipal  Gobpobations  «=»9e4  —  Spe- 
cial Benefttb— Bonds— Taxation. 

A  general  tax  by  a  city  to  pay  interest  on 
bonds  Msued  to  cover  special  benefit  assessments, 
under  L.  O.  L.  §f  3245-3253,  held  not  invalid; 
the  bonds  being  a  debt  of  the  city. 

24.  Municipal  Gobpobations  «=»518(1)  — 
Taxation— Assessments— Payment  of  Ig'- 
terest. 

Where  a  general  tax  was  levied  by  a  city  to 
ay  interest  on  bonds  issued  to  cover  special 
jenefit  assessments,  under  L.  O.  L.  §8  3245- 
3253,  the  refusal  of  the  city  to  accept  the  tender 
by  a  property  owner  of  the  assessments  without 
interest  was  proner. 

25.  Municipal  Gobpobations  «=»64— Consti- 
tutional AND  STATUTOBY  PROVISIONS. 

The  amendments  in  Const,  art.  4,  {  la,  pro- 
viding for  initiative  and  referendum,  and  article 
11,  §  2,  relating  to  incorporation  of  municipali- 
ties, have  not  shorn  the  Legislature  of  power 
to  enact  general  laws  concerning  cities  and 
towns. 

26.  Municipal  Gobpobations  «=»522  —  Spe- 
cial Benefit  Assessments— Statutes. 

L.  O.  L.  M  3245-3253,  providing  that  own- 
ers of  property  may  postpone  payment  of  assess- 
ments by  dividing  them  into  installments,  ap- 
plies to  every  incorporated  town  and  city,  and 
althongh  a  city  can  legislate  concurrently  on  the 


bi 


same  subject,  it  cannot  compel  an  owner  to  ac- 
cept its  plan.  , 

27.  Municipal  Gobpobations  «=>488,  489(5) 
—  Paving  —  Pbocedubk  —  Notice  —  Pro- 
test— Laches. 

Where  a  city  council  at  different  times 
passed  resolutions  of  Intention  to  pave  two  parts 
of  a  street,  in  which  there  were  defects  in  pub- 
lication and  posting,  but  afterwards  passMl  a 
resolution  of  intention  to  pave  the  whole  includ- 
ed parts  of  the  street,  with  proper  notice  and 
publication,  the  council  having  unlimited  power 
to  contract,  except  that  proper  notice  should  be 
given  of  the  assessments  and  intention  to  pave, 
and  a  chance  given  for  protest,  such  defective 
resolutions  cannot  invalidate  the  improvement 
and  assessment  proceedings  as  to  a  property 
owner  who  did  not  protest  at  the  time  and  wait- 
ed six  years  before  protesting. 

28.  Municipal  Gobpobations  «=»444  —  Ik- 
pbovements — Records. 

The  words  "whereas,  no  protests  were  re- 
ceived," in  a  resolution  ordering  paving,  and  "no 
protests  having  been  filed,"  in  the  assessment 
ordinance,  is  a  sufficient  showing  as  to  the  ques- 
tion of  protests  after  six  years. 

29.  Municipal  Gobpobations  *=>522  —  Sp»- 
oiAL  Benefit  Assessments— Bonds. 

Under  L.  O.  L.  {f  3245-8258,  relating  to 
bonding  cities,  and  providing  that  no  application 
to  pay  assessments  in  InstAlmenta  shall  be  re- 
ceived if  the  amount  of  the  assessment,  with  any 
previous  unpaid  assessment,  "shall  equal  or  «t- 
ceed  the  valuation  of  said  property,  as  shown  by 
the  last  tax  roll,"  it  is  ionaterial  that  the  actual 
value  is  less  than  the  assessment. 

30.  Municipal  Gobpobations  <8=>484(2)— Im- 
pbovembnts  —  Assessments  —  Amount  — 
Conclusiveness. 

Where  no  fraud  is  alleged,  and  the  owner  ad- 
mits some  benefit  from  an  improvement,  a  find- 
ing by  the  city  council  "that  the  special  and  pe- 
culiar benefit  accruing  upon  each  lot  •  •  • 
and  in  just  proportion  -to  benefits"  was  ths 
amount  so  assessed  is  conclusive. 

31.  MuNicEPAi  Corporations  «=»469(1)  — 
Pa  vino— Front  Foot  Rule— Validity. 

The  front  foot  rule  of  assessment  for  paving 
is  valid. 

32.  Municipal  Gobpobations  «=»413(2)  — 
Pavino  —  Stbbet  Intbbseotion  —  SfeoiaIi 
Assessments— Discretion  of  Council. 

Where  it  is  discretionary  with  a  city  council 
to  include  or  exclude  the  cost  of  intersections 
when  making  paving  assessments,  it  cannot  b« 
prevented  from  levying  special  assessments  for 
an  improvement,  even  though  it  has  in  the  past 
paid  for  the  same  kind  of  improvement  by  gen- 
eral taxation. 

Department  1.  Appeal  from  Clrcalt  Court, 
Jackson  County;  P.  M.  Galklns,  Judge. 

Separate  complaints  in  one  suit  by  Oharlea 
D.  Colby  and  William  Stalley  against  the  City 
of  Medford,  its  Mayor,  Councilmea,  Recorder, 
and  Treasurer.  Decree  for  the  defendants, 
and  plaintiffs  appeal.  Reversed  as  to  Colby, 
and  affirmed  as  to  Stalley. 

This  suit  was  commenced  against  the  city 
of  Medford,  Its  mayor,  coundlmen,  record- 
er, and  treasurer,  by  Charles  D.  Colby,  who 
Is  not  only  making  certain  contentions  be- 
cause of  the  methods  previously  pursued  by 
the  city  in  raising  moneys  with  whlcb  to  pay 
the  interest  on  the  bonded  indebtedness  for 
Improvements,  the  expense  of  which  had  been 
charged  to  abutting  property  by  levying  spe- 
cial benefit  assessments,  bnt  he  Is  also  attack- 
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Ing  an  alleged  charter  amendment,  known 
as  the  "Hanson  plan,"  which  was  designed 
to  enable  the  city  to  refund  all  Us  bonded  and 
■other  Indebtedness  for  paving,  sewers,  and 
water  mains.  After  Colby  had  filed  his  com- 
plaint, and  with  the  consent  of  all  parties, 
William  Stalley  filed  a  separate  complaint 
in  this  snit  against  the  same  parties  who  had 
been  named  as  defendants  in  the  Colby  com- 
plaint; and  hence  this  proceeding  really  in- 
TolTes  two  suits,  which  for  convenience  have 
been  consolidated  Into  one  suit.  The  as- 
sault made  by  the  Stalley  complaint  Is  espe- 
cially directed  against  the  special  benefit  a»- 
sesaments  which  the  dty  levied  on  abutting 
property,  while  the  Colby  complaint  admits 
the  regularity  of  all  the  Improvement  pro- 
ceedings, as  well  as  the  validity  of  all  the 
orl^al  special  benefit  assessments.  No  evi- 
dence was  offered  by  any  of  the  parties  in 
the  circuit  court,  and  the  suit  was  tried  and 
decided  on  each  admissions  as  are  found  in 
the  pleadings,  together  with  certain  admis- 
sions contained  in  a  written  stipulation  en- 
tered Into  by  the  parties  concerning  the  facts 
and  the  issues.  While  most  of  the  facts  are 
either  admitted  In  the  pleadings  or  agreed 
upon  in  the  stipalatlon,  there  are  yet  some 
conflicting  allegattons  which  the  parties  were 
unable  to  reconcile. 

We  can  more  readily  understand  the  nature 
of  this  complicated  controversy  If  we  first 
look  to  the  voluminous  pleadings  and  ex- 
tract from  them  and  the  stipulation  a  con- 
densed statement  of  the  transactions  which 
brought  about  the  conditions  existing  in  the 
latter  part  of  1916,  at  which  time  It  was 
deemed  advisable  to  submit  some  method  to 
the  legal  voters  for  refunding  part  6r  all  of 
the  Indebtedness  of  the  dty;  and  then  It 
will  be  appropriate  to  notice  the  provisions 
of  two  different  methods  which  were  devised 
and  submitted  to  the  legal  voters,  one  being 
known  as  the  "Medynskl  plan"  ana  the  other 
as  the  "Hanson  plan."  After  referring  to  the 
causes  which  produced  the  conditions  found 
to  exist  In  1916,  and  explaining  the  provisions 
of  the  Medynskl  and  Hanson  plans,  attention 
can  be  directed  to  such  facts  as  particularly 
affect  Colby,  and  then  to  those  facts  which 
form  the  basis  of  the  contentions  made  by 
Stalley. 

Commencing  with  the  year  1907,  and  end- 
ing with  the  year  1913,  the  dty  of  Medford 
made  extensive  improvements.  Streets  were 
paved,  sewers  were  constructed,  and  water 
mains  were  laid.  The  city  levied  s^pecial  ben- 
efit assessments  against  the  abutting  proper- 
ly for  the  purpose  of  raising  funds  to  pay  for 
these  Improvements.  The  expense  of  the 
pavement,  sewers,  and  water  mains  aggre- 
gated a  large  sum,  and  the  cost  of  the  paving 
alone  was  approximately  $1,000,000.  After 
receiving  notice  of  the  spedal  assessments 
levied  against  their  property  for  paving  and 
sewers,  most  of  the  abutting  property  owners 
made  appllcatlpn  under  the  statute,  common- 
ly known  as  the  "Bancroft  bonding  act"  (U 


O.  I/.  g§  324S-3253),  tO  pay  their  assessments 
in  10  annual  Installments ;  and  then  the  dty 
Issued  bonds  as  provided  by  the  Bancroft 
bonding  act.  The  charter  contains  provi- 
sions which  are  modeled  after  the  Bancroft 
bonding  act  and  enable  the  owner  of  abutting 
property  to  pay  an  assessment,  levied  on  his 
projwrty  for  the  laylog  of  water  mains,  In  in- 
stallments by  flUixg  an  application  with  the 
dty,  and  the  dty  can  then  issue  bonds  In  an 
amount  equal  to  such  an  assessment ;  and  al- 
though It  is  not  In  terms  alleged  In  the  plead- 
ings that  applications  were  so  made  under 
the  charter,  it  is  nevertheless  a  fair  infer- 
ence to  say  that  many  of  the  owners  of  prop- 
erty assessed  for  water  mains  applied  for  and 
were  granted  the  right  to  pay  tbdr  water 
main  assessments  in  instaUments.  While  the 
parties  were  unable  to  agree  upon  the  num- 
ber, yet  they  do  agree  that  some  of  the  abut- 
ting property  owners  neither  paid  their  a»- 
sessments  nor  brought  themselves  within  the 
Bancroft  bonding  act.  In  some  instances, 
where  the  property  owner  had  not  applied 
for  the  right  to  pay  his  assessment  In  install- 
ments, the  dty  continued  the  assessment  on 
the  lien  docket  without  attempting  to  enforce 
collection.  Some  of  the  abutting  property 
against  which  spedal  assessments  were  lev- 
led  was  not  worth  as  much  as  the  amount  of 
the  assessment,  diher  before  or  after  the 
street  Improvement  was  completed,  although 
the  spedal  benefit  assessment  was  less  than 
the  valuation  of  the  property  as  shown  by  the 
last  tax  roll  of  the  county.  The  assessed  val- 
uation appearing  on  the  county  tax  loU  was 
always  gireater  than  the  amount  of  the  spe- 
dal assessment  on  a  lot,  hut  the  real  value 
of  a  given  lot  was  in  some  instances  less  than 
the  amount  of  the  spedal  assessment  Imposed 
up<Hi  such  lot  for  a  street  Improvement 
With  the  op^ilng  of  the  year  1914,  many  of 
the  property  owners  began  to  discuss  and 
question  the  validity  and  amount  of  the  aa- 
sessments  levied  against  their  property  for 
the  various  improvements^  with  the  result 
that.  In  addition  to  those  who  had  neither 
paid  their  assessments  In  full  when  due,  nor 
applied  for  the  privilege  of  paying  In  Install- 
ments, many  property  owners  who  had 
brought  themselves  under  the  Bancroft  bond- 
lag  act  refused  to  pay  the  Installments  that 
matured  In  the  years  1914,  1915,  and  1916.' 
The  bonds  which  the  dty  had  Issued  under 
the  Bancroft  bonding  act  carried  Interest, 
and  this  interest  was  payable  semiannually. 
Because  of  the  failure  of  some  of  those  who 
bad  not  brought  themselves  within  the  Ban- 
croft bonding  act  to  pay  the  whole  of  their 
assessments  when  due,  and  on  account  of  the 
refusal  of  many  of  the  property  owners  who 
had  come  under  the  Bancroft  bonding  act 
to  pay  the  annual  installments,  prlndpal  and 
interest,  there  were  no  moneys  in  the  treasu- 
ry with  which  to  pay  the  interest  due  each 
year  on  the  bonds  which  had  been  issued  un- 
der the  Bancroft  bonding  act ;  and  it  there- 
fore became  necessary  for  the  city  to  take 


Digitized  by  VjOOQ  IC 


490 


167  PACIFIC  RHPORtaR 


<0r. 


some  steps  to  raise  enough  money  to  satisfy 
the  Interest  Instead  of  exercising  the  pow- 
er given  to  it  by  Its  charter,  and  enforcing 
the  collection  of  delinquent  assessments  by 
selling  the  property  charged  with  the  assess- 
ment, the  dty  resorted  to  general  taxation; 
and  In  each  of  the  years  1914,  1915,  and  1916 
a  tax  was  levied  on  all  the  taxable  property 
in  Medford  for  the  purpose  of  raising  money 
with  which  to  pay  interest  on  the  outstanding 
bonds.  By  October,  1916,  the  dty  had  be- 
come Indebted  In  large  sums.  A  portion  was 
for  the  general  expenses  of  the  dty,  and  was 
represented  by  outstanding  warrants ;  a  part 
was  for  water  mains,  and  was  represented  by 
water  main  bonds  Issued  by  authority  of  the 
charter ;  and  the  remainder  of  the  indebted- 
ness was  for  street  improvements  and  sewers, 
and  in  the  main  was  represented  by  bonds  is- 
sued under  the  provisions  of  the  Bancroft 
bonding  act  This  was  the  condition  of  the 
finances  of  the  dty  when,  on  October  3,  1916, 
the  Medynski  plan  was  submitted,  and  on 
December  19,  1916,  the  Hanson  plan  was  sub- 
mitted for  approval  or  rejection  by  the  voters 
at  an  election  to  be  held  on  January  9,  1917. 

Each  plan  was  a  refunding  plan,  although 
one  proposed  to  refund  more  of  the  Indebted- 
ness than  the  other.  The  Medynski  plan  was 
designed  to  refund  the  paving  indebtedness 
only,  while  the  Hanson  plan  proposes  to  re- 
fund all  the  existing  Indebtedness  incurred  in 
the  Improvenyent  of  streets  and  in  laying 
sewers  and  water  mains.  The  two  plans  are 
different  in  other  respects.  The  Medynski 
plan  relies  entirely  upon  general  taxation  to 
pay  the  Indebtedness;  but  the  Hanson  plan 
looks  primarily  to  the  abutting  property  for 
the  funds. 

The  MedvniM  Plan. — This  plan  proposed 
to  declare  street  improvements  public  neces- 
sities, to  release  all  property  from  the  liens 
of  assessments  for  street  improvements,  and 
to  reimburse  property  owners  who  had  made 
any  payments  on  assessments  for  street  im- 
provements. It  provides  that  the  dty  shall 
assume  aU  indebtedness  for  street  improve- 
ments and  refund  the  debt  by  the  issuance  of 
bonds ;  that  the  dty  shall  pay  the  indebted- 
ness for  street  improvements  by  levying  a 
tax  on  all  taxable  property  within  the  mn- 
niclpality;  and  that  the  time  for  the  ulti- 
mate payment  of  the  indebtedness  shall  be 
extended,  by  dividing  the  debt  Into  15  equal 
payments,  to  run  for  a  period  of  20  years, 
with  interest,  the  interest  to  be  paid  annually 
during  the  first  5  years,  and  the  payments  on 
the  prlndpal  to  commence  in  the  sixth  year. 

The  Hanson  Plan.— This  alleged  charter 
amendment  is  entitled: 

"An  act  to  amend  the  charter  of  the  city  of 
Medford,  by  adding  thereto  a  new  cliapter,  to 
be  known  as  chapter  14,  consisting  of  sections 
l39  to  170,  both  inclusive,  relating  to  special 
assessments  for  local  improvements  for  paving 
and  otherwise  induding  sewers  and  water  mains 
heretofore  levied  and  assessed,  providing  for  the 
collection  thereof  and  the  enforcement  of  such 
liens  and  assessments  and  the  issuance  and  sale 
of  refunding  bonds  therefor,  to  read  as  follows." 


The  opening  section  reads  thus: 

"AU  unpaid  assessments  heretofore  levied  and 
assessed  tor  street  improvements  by  paving  or 
otherwise,  including  sewers  and  water  mains, 
whether  bonded  ander  the  provisions  of  the 
laws  of  the  state  of  Oregon  or  the  city  charter 
of  the  city  of  Medford,  or  not  bonded,  shall  be 
collected  and  cdleetions  of  such  liens  enforced 
as  in  this  act  provided.  The  dty  council  shall 
by  ordinance  fix  a  date  when  all  such  unpaid 
assessments  with  interest  thereon  to  such  date 
may  be  paid  in  whole  or  in  part  notice  whereof 
shall  be  given  as  herein  provided.  The  amount 
of  principal  and  interest  of  such  assessments  re- 
maming  unpaid  at  the  expiration  of  such  date 
shall  constitute  an  unpaid  balance  which,  with 
interest  thereon  at  the  rate  expiressed  in  the 
refunding  bonds  in  this  act  provided  for,  shall 
be  payable  in  thirteen  (13)  years  from  and  after 
such  date  during  each  of  the  first  three  years  of 
which  only  interest  ai><>n  such  unpaid  balance 
must  be  paid,  and  during  each  of  the  last  ten 
years  of  which  period  there  shall  be  payable  one 
tenth  of  such  unpaid  balance  with  Interest  at 
the  bond  rate  upon  the  whole  unpaid  sum.  In 
addition  to  the  annual  payments  nerein  requir- 
ed, the  option  is  accorded  to  pay  at  the  time 
of  each  annual  payment,  one  or  more_  tenths  of 
the  unpaid  balance,  but  any  such  optional  pay- 
ment snail  be  considered  as  payment  of  the  Fast 
maturing  Installment  or  installments  as  the  case 
may  be:  Provided,  that  the  dty  council  may 
by  ordinance  provide  for  semi-annual  payments 
oi  interest  and  principal." 

Subsequent  sections  provide  for  transfer- 
ring all  special  assessments  previously  made 
to  a  lien  docket  which  is  called  the  "consol- 
idated lien  docket."  The  dty  council  is  re- 
quired by  ordinance  to  create  a  cons(d.idated 
improvement  district,  comprising  street,  sew- 
er, and  water  main  improvements,  where  any 
spedal  assessments  remain  unpaid.  The 
consolidated  lien  docket  is  placed  in  the 
hands  of  the  dty  treasurer  for  collection, 
and  he  is  directed  to  notify  property  owners 
that  they-  may  pay  their  unpaid  assessments 
within  the  time  specified  in  the  notice.  If 
a  property  owner  falls  to  pay  any  such  as- 
sessment within  the  period  fixed  by  the  no- 
tice given  by  the  treasurer,  then,  upon  the 
expiration  of  20  additional  days, 
"the  dty  conncQ  shall  by  ordinance  authorize 
the  issue  of  the  refunding  improvement  bonds 
of  the  dty  in  an  amount  equal  to  the  unpaid 
balance  of  such  assessments,  existing  at  the  ex- 
piration of  the  date  hereinabove  provided  for,  in 
convenient  denominations  not  exceeding  five  hun- 
dred ($500)  dollars  each;  and  such  bonds  shall 
by  the  terms  thereof  be  payable  on  or  before 
a  date  not  to  exceed  fifteen  (15)  years  from  and 
after  the  date  of  such  bonds  which  latter  date 
may  be  fixed  by  resolution  and  be  payable  in 
their  numerical  order  in  gold  coin  of  the  United 
States  and  bear  interest  not  to  exceed  six  (6) 
per  cent,  per  annum  interest  payable  semi- 
annually or  annually,  said  interest  to  be  evi- 
denced by  coupons  attached  to  said  bonds." 

The  dty  coundl  Is  authorized  to  provide 
for  the  sale  of  the  refunding  bonds,  and  the 
money  derived  from  the  sale  of  these  bonds — 

"shall  be  applied  to  the  redemption  and  payment 
of  the  outstanding  and  unpaid  dty  of  Medford 
improvement  bonds  and  warrants  for  paving, 
sewers,  and  water  mains,  and  to  the  redemption 
and  payment  of  coupons  of  such  bonds  held  by 
the  city  and  representing  moneys  advanced  by  it 
from  taxes  and  otherwise  from  its  various  funds 
by  way  of  loans  to  meet  from  time  to  time,  ma- 
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taring  interest  pajineBta  in  bond  fund  districts 
hereinbefore  consolidated." 

If  any  installment  o£  interest  or  principal 
Is  not  paid  when  due  it — 
"shall  thereupon  become  delinquent,  and  shall 
bear  a  penalty  of  five  (5  per  cent.)  per  centum 
upon  the  amount  of  such  delinquency,  In  addi- 
tion to  the  bond  rate  upon  the  principal  sum  so 
delinquent." 

The  Hanson  plan  also  contains  elaborate 
prorlslona  for  the  sale  of  property  where  any 
instaUment  Is  dae  or  an  assessment  has  be- 
come delinquent ;  it  contains  sections  apper- 
taining to  the  redemption  of  property  sold 
for  delinquent  assessments ;  and  It  speaks  of 
reassessments  and  other  subjects  not  now 
necessary  to  notice. 

At  the  city  election  held  on  January  9, 
1917,  the  legal  voters  rejected  the  MedynsU 
plan  and  approved  the  Hanson  plan;  and, 
unless  the  Hanson  plan  Is  adjudged  Illegal, 
the  city  will  at  once  proceed  to  execute  all 
the  powers  specified  In  the  measure,  will 
enter  unpaid  assessments  In  the  consolidated 
Men  docket,  give  notices,  seU  bonds,  and  re- 
fund all  the  existing  Indebtedness  for  sewers, 
pavement,  and  water  mains,  as  provided  for 
by  the  Hanson  plan. 

Charles  D.  Colby  is  a  legal  voter  and  tax- 
payer of  Medford.  In  1916  he  became  the 
owner  of  lot  3  In  block  59,  abutting  on  North 
Orape  street.  Pavement  was  laid  on  this 
street,  and  the  cost  of  the  Improvement,  In- 
cluding street  intersections,  was  assessed,  ac- 
cording to  the  front  foot  rule,  against  the 
abutting  property.  John  M.  Seward  owned 
lot  3  at  the  time  the  pavement  was  laid; 
and,  when  notified  that  an  assessment  of 
$284.50  bad  been  levied  against  his  property, 
be  filed  an  application  ou  November  17,  1911, 
for  the  privilege  of  paying  the  assessment 
In  Installments,  as  provided  by  the  Bancroft 
bonding  act  The  Installments  were  regular- 
ly paid  until  1914.  After  having  paid  all  the 
taxes  levied  against  bis  property,  including 
the  general  tax  which  the  city  had  levied  In 
1914  for  the  puri)ose  of  raising  funds  to  pay 
the  interest  on  the  outstanding  bonds  which 
had  been  issued  under  the  Bancroft  bonding 
act  Colby  tendered  to  the  city  the  install- 
ment due  on  the  street  assessment  against 
bis  property,  less  the  interest.  The  city 
declined  to  accept  the  tender,  claiming  that 
Colby  was  obliged  to  pay  interest  as  well  as 
principal.  Colby  refused  to  pay  more  than 
the  Installment  due  on  the  principal,  claim- 
ing that  he  had  already  paid  the  Interest  by 
paying  bis  general  taxes.  Colby  paid  the  tax- 
es levied  against  his  property  during  each  of 
the  years  1914,  1916.  and  1916;  but  he  did 
not  pay  any  installments  on  the  principal  of 
the  street  assessment  levied  on  his  lot 

William  Stalley  has  been  a  taxpayer  of 
Medford  since  1909.  He  owns  six  lots  abut- 
ting on  South  Grape  street  Lot  6  Is  a  corner 
lot,  and  abuts  on  Sixteenth  street  as  well  as 
on  South  Grape  street.  Pavement  was  laid 
on  South  Grape  street,  and  In  1911  the  cost 
of  the  Improvement,  Including  street  intersec- 


I  tlons,  was  assessed  according  to  the  front 
I  foot  rule  against  the  abutting  property.  An 
'  assessment  of  $256  was  levied  on  each  of  the 
I  six  lots  on  account  of  the  South  Grape  street 
pavement,  and  In  1912  an  additional  $444  was 
charged  against  lot  6  for  its  share  of  the  ex- 
pense Incurred  In  paving  Sixteenth  street 
Although  each  lot  was  assessed  by  the  coun- 
ty assessor  for  more  than  the  amount  of  the 
special  assessment  levied  against  It,  never- 
theless, in  truth,  both  before  and  after  the 
completion  of  the  Improvements,  each  lot 
was  and  now  Is  worth  less  than  the  special 
assessment  charged  against  It  Stalley  did 
not  make  application  for  the  privilege  of  pay- 
ing his  assessments  In  Installments,  and  con- 
sequently the  full  amount  of  the  assessments 
for  South  Grape  street  became  due  In  1911, 
and  for  Sixteenth  street  In  1912. 

Based  upon  grounds  which  wiU  be  stated 
and  considered  hereafter,  Colby  prays  for  a 
decree  adjudging  the  Hanson  plan  void  and 
enjoining  the  sale  of  bonds  under  It,  and,  fur- 
ther, that  the  city  be  required  to  accept  the 
principal  of  the  unpaid  assessments  less  the 
interest  collected  by  general  taxation,  or  else 
that  the  city  be  enjoined  from  collecting  any 
of  the  special  assessments  for  street  improve- 
ments and  that  the  municipality  be  compelled 
each  year  to  levy  a  sufficient  mlllage  tax 
on  all  the  taxable  property  to  meet  the  ma- 
turing Indebtedness. 

The  prayer  of  the  Stalley  complaint  Is  for 
an  annulment  of  the  special  assessments  Im- 
posed upon  bis  property,  and  that  the  city  be 
required  to  levy  a  sufildent  mlllage  tax 
against  all  the  taxable  property  to  pay  the 
outstanding  Indebtedness. 

The  trial  court  rendered  a  decree  adverse 
to  the  contentions  made  by  Stalley,  and  also 
decreed  that  the  Hanson  plan  was  Invulnera- 
J>Ie  to  attack  and  that  it  Is  a  valid  amend- 
ment to  the  dty  Charter.  Tlie  plalntifb  ap- 
pealed. 

F.  J.  Newman,  of  Medford,  for  appellants. 
Fred  'W.  Mears  and  A.  E.  Reames,  both  of 
Medford  (Howard  A.  Hanson,  of  Seattle, 
Wash.,  on  the  brief),  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  aa 
above).  The  foregoing  detailed  statement 
may  be  summarized  thus:  The  city  had  laid 
seweis,  pavement,  and  water  mains,  and  had 
assessed  the  cost  of  these  Improvements  to 
the  abutting  property;  most  of  the  owners 
of  property  assessed  for  sewers  and  pave- 
ment had  made  application  to  pay  their  as- 
sessments as  provided  for  by  the  Bancroft 
bonding  act;  presumably  most  of  the  owners 
of  abutting  property  which  was  charged  with 
the  cost  of  laying  water  mains  had  applied 
for  the  privilege  of  paying  these  assessments 
in  Installments  as  provided  for  by  the  munici- 
pal charter;  some  property  owners,  who  had 
not  applied  for  the  privilege  of  paying  sewer 
and  street  assessments  as  permitted  by  the 
Bancroft  bonding  act,  as  well  as  some  own- 
ers who  had  not  secured  permission  to  pij 
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water  main  assessments  In  Installments  as 
authorized  by  the  charter,  did  not  pay  their 
assessments  when  they  became  due;  com- 
mencing with  the  year  1914,  many  property 
owners  who  had  secured  the  right  to  pay 
their  assessments  in  Installments  refused  to 
pay  the  Installments  as  they  matured;  bonds 
had  been  Issued  under  the  Bancroft  bonding 
act  for  street  and  sewer  Improvements  In  an 
amount  equal  to  the  total  amount  of  the  as- 
sessments brought  within  the  Bancroft  txmd- 
Ing  act;  bonds  had  been  Issued  under  the 
provisions  of  the  charter  for  water  mains 
in  an  amount  equal  to  the  total  water  main 
assessments  which  had  been  brought  within 
those  provisions  of  the  charter  which  permit 
the  owner  to  pay  In  Installments;  In  1914, 
the  dty  owed  a  large  sum  for  pavement,  sew- 
ers, and  water  mains ;  some  of  this  Indebted- 
ness had  not  been  transformed  Into  bonds, 
but  most  of  It  was  represented  by  bonds 
which  were  then  outstanding,  the  water  'main 
bonds  having  been  Issued  under  the  city  char- 
ter and  the  sewer  and  paving  bonds  having 
been  Issued  under  the  state  law  known  as 
the  Bancroft  bonding  act;  the  outstanding 
bonds  authorized  by  the  Bancroft  bonding 
act  aggregated  considerably  more  than  $500,- 
000,  and  the  total  paving  Indebtedness,  bond- 
ed and  otherwise,  approximated  $1,000,000; 
because  of  a  failure  of  many  of  the  property 
owners  to  pay  their  assessments  when  they 
became  due,  there  was  no  available  money 
in  the  treasury  to  pay  the  outstanding  In- 
debtedness, and  It  therefore  became  neces- 
sary, in  each  of  the  years  1914,  1915,  and 
1916,  to  levy  a  sufficient  general  tax  to  pay 
the  interest  which  matured  annually;  two 
plans  to  refund  indebtedness  were  devised, 
one  being  known  as  the  Medynskl  plan  and 
th«  other  as  the  Hanson  plan ;  the  Medynskl 
plan  proposed  to  refund  the  paving  indebted- 
ness only,  while  the  Hanson  plan  is  design- 
ed to  refund  the  paving,  sewer,  and  water 
main  Indebtedness,  whether  bonded  oriotber- 
wise;  both  plans  were  submitted  to  the  legal 
voters  at  an  election,  with  the  result  that 
the  Medynskl  plan  was  rejected  and  the  Han- 
son plan  approved.  The  defendants  aver  that 
the  Hanson  plan  was  regularly  adopted,  and 
that  it  Is  now  a  part  of  the  municipal  char- 
ter; and,  unless  the  Hanson  plan  is  held  to 
be  Invalid,  the  city  Intends  to  sell  bonds  and 
refund  all  the  sewer,  paving,  and  water  main 
Indebtedness  in  the  manner  prescribed  by 
the  Hanson  plan. 

Colby  does  not  question  the  regularity  of 
any  of  the  improvement  proceedings,  nor  does 
he  assail  the  validity  of  any  of  the  original 
special  assessments;  but  be  does  contend  that 
the  Hanson  plan  was  not  regularly  adopted, 
and  that,  even  though  it  be  assumed  that  it 
was  regnilarly  adopted,  it  nevertheless  can- 
not be  enforced  against  the  lot  owned  by 
him.  He  contends  that  the  proceedings  were 
irregular  because:  (1)  The  measure  was  at 
all  times  without  an  enacting  clause;  and  (2) 


It  was  a  measure  which  competed  with  the 
Medynskl  plan  and  was  not  filed  within  the 
time  prescribed  for  the  filing  of  competitive 
measures.  Colby  says,  too,  that  the  dty 
cannot  lawfully  enforce  the  provisions  of 
the  measure,  even  if  it  should  be  conduded 
that  the  procedure  was  faultless.  He  insists 
that  the  application  filed  by  Deward  for  the 
right  to  pay  under  the  terms  of  the  Ban- 
croft bonding  act  and  the  acceptance  of  the 
application  by  the  dty  created  a  contract, 
the  obligations  of  whidi  cannot  be  Impaired 
by  changes  which  will  be  wrought  by  the 
Hanson  plan.  The  contention  Is  that  the  Han- 
son plan  changes  the  time  for  payment,  altera 
the  amount  of  the  installments.  Imposes  pen< 
alties  not  contemplated  by  the  Bancroft  bond- 
ing act,  and  increases  the  burdens  upon  the 
Colby  lot  by  enabling  the  dty  to  purchase 
property  at  delinquent  assessment  sales  and 
thns  remove  it  from  taxation.  Colby  con- 
cedes that  the  dty  can  pay  for  paving  by 
assessing  the  coat  against  abutting  property, 
or  by  levying  taxes  on  all  the  taxable  prop- 
erty in  the  dty;  bnt  he  contends  that  the 
dty  cannot  do  both.  He  argues  that  when 
taxes  were  levied  on  all  the  taxable  property 
in  1914,  1915,  and  1916,  and  paid  by  the  own- 
ers of  the  property  taxed,  the  levy  and  pay- 
ment of  such  taxes  operated  as  an  election 
by  the  dty,  consented  to  by  the  property  own- 
ers, to  pay  for  the  Improvements  vrlth  taxes 
collected  from  all  the  taxable  property,  and 
that  the  dty  should  be  compelled  to  pay  all 
the  paving  indebtedness  by  general  taxation, 
because  it  would  be  Inequitable  to  permit  an 
enforcement  Of  the  spedal  assessments. 

Stalley  does  not  admit  that  the  improve- 
ment and  original  assessment  proceedings 
were  regular.  If,  however,  it  Is  ruled  that 
the  Improvement  and  assessment  proceedings 
were  valid,  or  are  now  unassailable,  he  ar- 
gues that  to  enforce  the  assessment  against 
his  six  lots:  (1)  Would  be  tantamount  to  con- 
fiscation; (2)  would  result  in  unequal  and 
double  taxation,  (a)  because  his  lots  are 
charged  with  their  share  of  the  expense  of 
paving  the  street  Intersections  on  Orape 
street,  and  at  the  same  time  are  taxed  for 
the  expense  of  paving  the  street  Intersections 
On  Main  street  and  Oakdale  avenue  where 
the  expense  of  the  street  intersections  was 
not  charged  against  the  abutting  property, 
and  (b)  because  the  dty  permitted  many 
property  owners  to  file  applications  under 
and  to  obtain  the  privilege  of  the  Bancroft 
bonding  act  when  their  property  was  worth 
less  than  the  amount  of  the  assessment,  and, 
since  such  property  cannot  be  sold  tot  the 
amount  of  the  assessment  against  it,  the  dif- 
ference must  of  necessity  be  collected  by  gen- 
etai  taxation,  and  consequently  the  Stalley 
lots  will  be  compelled  to  pay  the  assessments 
Imposed  upon  them  and  also  a  part  of  the 
assessments  levied  against  other  property. 

The  measure  known  as  the  Hanson  plan 
was  at  all  times  without  an  enacting  clause. 
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The  Hanson  plan  and  the  Medynskl  plan 
were  submitted  at  the  same  election,  and  It  Is 
manifest  that  the  former  was  a  competitive 
measure.  It  is  true  that  the  scope  ot  the 
Hanson  plan  -was  broader  than  that  of  the 
Medynskl  plan ;  but  it  is  also  trae  that  each 
plan  provided  for  the  refunding  of  the  in- 
debtedness incurred  for  street  pavement.  If 
both  measures  had  received  a  majority  of  the 
votes,  and  if  the  vote  had  been  exactly  the 
same  for  and  against  each  measure,  all  per- 
sons would  probably  agree  that  as  to  street 
paving  indebtedness  each  measure  conflicted 
with  the  other,  and  both  could  not  be  ap- 
plied to  the  street  paving  indebtedness.  If 
A.  conducted  a  grocery  store  on  one  side, 
and  B.  had  a  combined  grocery  and  hard- 
ware store  on  the  other  side,  of  the  street,  it 
probably  would  be  difficult  to  convince  either 
that  the  other  was  not  a  competitor  in  the 
grocery  business.  Each  measure  competed 
with  the  other  for  the  votes  of  the  electors, 
and  each  was  a  competitor  of  the  other  on 
the  subject  of  refunding  the  paving  indebt- 
edness. Before  attempting,  however,  to  as- 
certain the  effect  of  the  omission  of  the  en- 
acting clause,  or  to  determine  whether  its 
character  as  a  competitive  measure  prevented 
the  Hanson  plan  from  being  legally  adopted, 
It  will  be  necessary  first  to  refer  to  some 
facts  not  already  mentioned. 

An  initiative  petition  for  the  submission 
of  the  Medynskl  plan  to  the  legal  voters  was 
filed  with  the  recorder  on  October  3,  1918. 
This  petitlcm  was  signed  by  a  sufficient  num- 
ber of  qualified  electors  and  in  every  respect 
compiled  with  the  ordinance  regulating  the 
exercise  of  the  power  of  the  initiative  reserv- 
ed to  the  legal  voters  of  cities  and  towns. 
The  recorder  transmitted  the  petition  to  the 
city  coundL  Thirty  days  expired  without 
any  action  being  taken  by  the  city  coimdl, 
and  the  recorder  then  took  x)osse8slon  of  the 
petition  and  regularly  caused  the  Medynskl 
plan  to  be  printed  on  the  ballots  as  a  propos- 
ed amendment  to  the  charter,  to  be  rejected 
or  approved  by  the  legal  voters  of  the  city. 
The  council  employed  an  expert  to  Investi- 
gate the  financial  affairs  of  the  municipality. 
This  expert  reported  to  the  council  that  in 
order  to  protect  the  credit  of  the  dty  It  would 
be  necessary  to  refund  the  sewer,  water  main, 
and  street  Improvement  Indebtedness.  Aet- 
Ing  on  this  report,  the  dty  ccfiucU  caused  an 
Initiative  petition  to  be  drawn  and  drculated 
for  tbe  submission 'of  the  Hanson  plan  to  the 
electorate.  After  being  signed  by  more  than 
the  required  number  of  quaUfled  electors,  the 
petition  was  regularly  filed  with  the  record- 
er of  the  dty  on  December  19,  1916.  Colby 
alleges  in  his  complaint  that  tbe  recorder  im- 
mediately transmitted  the  petition  to  the  city 
council,  and  that  on  the  same  day,  December 
19,  1916,  tbe  council  ordained  the  measure. 
The  recorder  then  caused  the  Hanson  plan 
to  be  printed  upoif  the  ballots  as  a  proposed 
amendment  to  tbe  charter,  for  rejection  or 
approval  by  the  legal  voters  of  the  dty.    The 


election  occurred  on  January  9,  1917,  and 
resulted  In  the  approval  of  the  Hanson  plan 
and  the  rejection  of  the  Medynskl  plan ;  and 
on  January  13,  1917,  the  mayor  of  the  dty 
published  his  proclamation  dedarlng  that  the 
Hanson  plan  was  in  full  force  and  effect  as 
a  part  of  the  dty  charter. 

At  the  time  of  the  election  tJtie  munidpality 
was  opiating  imder  a  diarter  which  had 
been  originally  enacted  by  the  Legislature, 
and  subsequently  amended  In  some  particu- 
lars by  the  legal  voters  of  the  dty  la  the 
exercise  of  the  Initiative,  hectlon  23  of  tbe 
charter,  as  originally  enacted  by  the  Legis- 
lature, and  as  still  In  force,  provides  that: 

"All  ordinances  shall  contain  the  enacting 
daose,  'The  dty  of  Medford  doth  ordain  as  tot- 
lows.' " 

In  1907,  the  dty  coundl  passed  Ordinance 
No.  124  and  amendatory  Ordinance  No.  125, 
prescribing  the  procedure  to  be  observed  in 
the  exercise  of  the  initiative  and  referendum 
powers  which  had  been  reserved  to  the  legal 
voters  of  dtles  and  towns  in  1906  by  tbe 
adoption  of  the  amendments  to  tbe  Constita- 
tlon  known  as  article  4,  section  la,  and  arti- 
cle 11,  section  2.  .Section  14  of  Ordinance 
No.  124  reads  thus: 

"The  enacting  dause  of  all  measures  submit- 
ted to  the  people  and  approved  by  them  shall 
be:  'The  people  of  Medford  do  ordain  as  fol- 
lows.' " 

Other  sections  of  this  and  the  amendatory 
ordinance  material  to  this  discussion  are  as 
follows : 

"Ehiactments  or  amendments  of  the  dty  diar- 
ter of  the  city  of  Medford,  Oregon,  may  be  pro- 
posed by  the  dty  coundl  thereof  by  ordinance 
or  rcsolatioD  receiving  the  affirmative  vote  of  a 
majority  of  said  council,  and  approved  by  the 
mayor,  or  by  initiative  petition  signed  by  not 
lees  than  MUrya  (15)  per  cent  of  the  legal  voters 
of  said  city  of  Medford,  and  submitted  tQ  the 
voters  of  said  dty  for  approval  or  rejection  as 
hereinafter  provided,  at  a  general  election  or  a 
special  election  called  by  the  said  council  for 
such  purpose.  Ordinances  may  be  proposed  by 
initiative  petition  signed  by  not  less  than  fifteen 
<15)  per  cent,  of  the  legal  voters  of  said  dty 
for  Mproval  or  rejection,  by  order  of  the  city 
coundl,  approved  by  the  mayor,  or  by  referen- 
dum petition  signed  by  not  less  than  ten  (10) 
per  cent,  of  the  legal  voters  of  said  city,  as  here- 
inafter provided.    •    •    » "    Section  1. 

"Not  less  than  two  weeks  before  any  regular 
or  special  election  at  which  any  ordinance,  part 
of  an  ordinance  or  proposed  diarter  amendment 
is  to  be  submitted  to  the  people,  the  recorder 
shall  cause  to  be  printed  in  a  newspaper  pub- 
lished in  and  of  general  dreulation  in  said  dty 
of  Medford,  Oregon,  a  full  and  correct  copy  of 
the  title  and  text  of  each  measure  to  be  so  sub- 
mitted, with  the  numbers  and  forms  in  which  the 
ballot  title  thereof  will  be  printed  on  the  offi- 
cial ballot  and  the  recorder  shall  also  cause 
similar  copies  to  be  posted  in  three  public  places 
In  said  crty  for  a  period  of  not  less  than  t^o 
weeks  immediately  prior  to' such  dection."  Sec- 
tion 9. 

"If  any_  ordinance,  or  amendment  to  the  char- 
ter of  said  dty,  shall  be  proposed  by  initiative 
petition,  said  petition  shall  be  filed  with  the  re- 
corder and  he  shall  transmit  it  to  the  next  ses- 
sion of  tbe  council,  who  shall  then  either  ordain 
or  reject  the  same,  and  if  the  coundl  shall  re- 
ject said  proposed  measure,  or  shall  take  no 
action  thereon  for  a  period  of  thirty  days  after 
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such  measure  shall  have  been  submitted,  then  the 
said  recorder  shall  cause  the  same  to  be  submit- 
ted to  the  people  for  approval  or  rejection  at 
the  next  ensuing  election  held  in  said  city.  The 
council  may  ordain  said  ordinance  or  amend- 
ment and  refer  it  to  the  people,  or  it  may  ordam 
said  ordinance  without  referring  it  to  the  peo- 
ple, and  in  that  event,  it  shall  be  subject  to  ref- 
erendum petition  in  like  manner  as  other  ordi- 
nances. If  the  council  shall  reject  any  such 
measure,  or  take  no  action  thereon,  it  may  or- 
dain a  competing  ordinance  or  amendment, 
vrhich  shall  be  submitted  to  the  vote  of  the  peo- 
ple by  the  recorder  at  the  same  election  at  which 
•  said  initiative  proposal  is  submitted.  Such  com- 
peting measure,  if  any,  shall  be  prepared  by  the 
council  and  ordained  within  the  thirty  days  al- 
lowed for  its  action  on  the  measure  proposed 
by  initiative  petition.  The  mayor  shall  not  have 
power  to  .veto  either  of  said  measures.  cec- 
tion  13. 

A  few  days  prior  to  the  city  election  It  was 
discovered  that  the  Hanson  plan  was.wlthout 
an  enacting  clause ;  and  therefore,  on  Janu- 
ary 8,  1917,  the  day  before  the  election,  the 
council  passed  Ordinance  No.  865,  amending 
section  14  of  Ordinance  No.  124,  so  as  to 
make  It  read  thus: 

"No  enacting  clause  shall  be  necessary  on 
measures  enacted  by  the  people." 

The  ordinance  contatned  an  appropriate 
emergency  clause,  and  on  the  day  of  Its  pass- 
age was  signed  by  the  mayor,  and  It  became 
effective  Immediately. 

[1,2]  State  Constitutions  usually  contain 
provisions  declaring  that  all  bills  shall  con- 
tain an  enacting  danse  of  a  prescribed  form. 
In  some  Jurisdictions  it  is  held  that  such  a 
provision  to  a  Constitution  Is  only  directory ; 
but  in  Oregon,  as  well  as  In  most  of  the 
states,  a  provision  In  the  state  Constitution 
(article  4,  f  1)  declaring  that  "the  style  of  all 
bills  shall  be"  of  a  prescribed  form.  Is  con- 
strued to  mean  that  a  statute  must  contain 
nn  enacting  clause.  In  some  states  the  enact- 
ing clause  must  correspond  exactly  with  the 
form  found  in  the  Constitution,  while.  In  oth- 
ers, an  enacting  clause,  substantially  like  the 
one  prescribed,  will  be  sUfllcient  Illustra- 
tions may  be  found  in  Cape  Girardeau  v.  Ri- 
ley, 52  Mo.  424,  14  Am.  St,  Eep.  427;  Mc- 
jrherson  v.  Leonard,  29  Md.  377;  People  v. 
Itettenthaler,  118  Mich.  595,  77  N.  W.  460,  44 
I*  B.  A.  164;  State  v.  Rogers,  10  Nev.  250, 
21  Am.  Rep.  738;  Com.  v.  Illinois  C.  R.  Co., 
160  Ky.  745,  170  S.  W.  171,  U  R.  A.  1915B, 
1060,  Ann.  Cas.  1916A,  615;  State  v.  Wright, 
14  Or.  365,  374,  12  Pac.  708.  See,  also,  36 
Cyc.  967.  Following  the  doctrine  announced 
in  Cape  Girardeau  v.  Riley,  52  Mo.  424,  14 
Am.  Rep.  427,  the  same  court  ruled  that  the 
omission  of  an  enacting  clause  did  not  Invali- 
date an  ordinance,  even  though  the  charter 
prescribed  the  form  and  required  the  inser- 
tion of  an  enacting  clause.  City  of  St  Louis 
V.  Foster,  52  Mo.  613.  In  C.  &  B.  I.  R.  R. 
Co.  V.  Mines,  82  IIL  App.  488,  it  was  held,  on 
the  authority  of  the  City  of  St.  Louis  v.  Fos- 
ter, supra,  and  People  v.  Murray,  57  Mich. 
396,  24  N.  W.  118,  that  the  omission  of  an 
enacttog  clause  did  not  invalidate  an  ordi- 


nance, even  though  directed  by  the  municipal 
charter;  but  a  contrajry  oonduslon  was 
reached  in  Milton  Borough  v.  Hoagland,  3  Pa. 
Co.  Ct.  R.  283.  In  Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Harris  (Tex.  Civ.  App.)  86  8.  W.  776, 
the  court  held  that,  where  a  state  law  re- 
quired ordinances  to  contain  an  enacting 
clause,  an  omission  of  the  clause  invalidated 
the  ordinance.  In  Oregon  it  has  been  decided 
that  a  substantial  compliance  with  a  charter 
requirement  is  suffldent  State  v.  Kelsey,  66 
Or.  70,  77,  133  Pac.  806.  See,  also.  State  ▼. 
Dalles  City,  72  Or.  337,  860,  143  Pac  1127, 
Ann.  Cas.  1916B,  855. 

[3]  If  the  Constitution  of  this  state  pre- 
scribed the  form  and  ordered  the  use  of  an 
enacting  clause  in  an  ordinance  or  other  mu- 
nicipal measure,  then  the  omission  of  an 
enacting  clause  would  render  the  measure 
void;  and  for  the  purposes  of  the  Instant 
case  we  may  assume  that  an  enacting  clause 
must  be  used  If  the  charter  or  a  state  law  so 
provides.  We  now  inquire,  therefore,  wheth- 
er the  Constitution,  or  a  statute  or  the  city 
charter,  required  the  Hanson  plan  to  contain 
an  enacting  clause.  In  article  4,  section  1,  of 
the  state  C!onstltutIon,  it  is  declared  that: 

"The  style  of  all  bills  shall  be:  "Be  it  enacted 
by  the  people  of  the  state  of  Oregon.'  " 

Manifestly,  this  provision  of  the  Constitu- 
tion neither  applies  to  municipal  ordinances 
nor  to  a  charter  amendment  initiated  and 
adopted  by  the  legal  voters  of  a  city  or  town. 
In  this  connection  It  is  interesting  to  note.  In 
passing,  that  In  the  state  of  Oklahoma, 
where,  as  here,  the  people  exercise  the  Initia- 
tive and  referendum  powers,  a  constitutional 
provision  Uke  ours  was  held  to  apply  only  to 
direct  legislation  by  the  people,  and  it  was 
decided  that  a  measure  enacted  by  the  Legis- 
lature was  valid,  even  though  It  entirely 
omitted  an  enacting  clause.  Ex.  parte  Hud- 
son, 3  OkL  Cr.  393. 106  Pac.  540, 107  Pac.  735. 

[4]  A  state  statute  Is  relied  upon  by  Colby, 
and  he  points  to  section  3224,  L.  O.  L.  This 
section,  however,  has  no  application,  for  the 
reason  that  it  is  one  of  the  sections  of  an  act, 
passed  in  1893,  "for  a  general  law  for  the  in- 
corporation of  cities  and  towns  in  the  state  of 
Oregon."  Section  3224,  L.  O.  L.,  is  a  "part  of 
the  charter  of  cities  and  towns  Incorporated 
under  that  general  law,  but  the  city  of  Med- 
ford  was  incorporated  under  a  special  legisla- 
tive act,  which  was  followed  by  subsequent 
special  legislative  acts  defining  the  powers 
of  Medford ;  and  hence  section  3224,  L.  O.  U, 
does  not  apply  to  Medford. 

{6]  It  Is  argued  that  section  23  of  the  dty 
diarter  requires  an  enacting  clause  ?  but  up- 
on examination  it  will  be  seen  that  this  sec- 
tion of  the  charter  only  applies  to  ordinances. 
The  Hanson  plan  was  submitted,  on  an  inltla- 
tiye  petition,  to  the  people  as  a  charter 
amendment,  and  not  as  a  mere  ordinance. 
When  the  last  charter  was  enacted  by  the 
Legislature  In  1905,  the  legal  voters  of  cities 
and  towns  were  without  i>ow»  to  amend 
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tlielp  own  charters,  for.  It  was  not  nntll  1906 
that  the  Initiative  power  was  conferred  upon 
the  legal  voters  of  cities  and  towns,  and,  con- 
seqaently.  It  Is  obvlons  ^at  section  23,  at 
the  time  of  its  original  amendment,  could 
only  apply  to  pure  ordinances.  In  the  sec- 
tions of  onr  state  Constitution  dealing  with 
the  Initiative  and  referendum  powers,  a  dis- 
tinction is  constantly  recognized  between  a 
statute  and  an  amendment  to  the  Constitu- 
tion; and  so,  too,  the  same  distinction  was 
recognized  by  the  Legislature  when  it  enacted 
chapter  226,  Laws  1907,  codlSed  in  sections 
3470  to  3483,  L.  O.  L.,  Inclusive,  prescribing 
the  procedure  for  the  exercise  of  the  Initia- 
tive and  referendum  powers;  and  the  Legis- 
lature likewise  appreciated  the  difference  be- 
tween an  amendment  to  a  charter  and  a  mere 
ordinance,  for  chapter  226,  Laws  1007,  care- 
fully differentiates  ordinances  from  charter 
amendments.  Section  23  of  the  charter  has 
not  been  changed-  since  its  original  enact- 
ment ;  it  speaks  now  as  It  did  before  of  "or- 
dinances" only  r  and  hence  its  mandate  only 
applies  to  ordinances.  We  therefore  con- 
dude  that  neither  the  state  Constitution,  nor 
any  state  law  applicable  to  Medford,  nor  its 
present  dty  charter,  compels  the  use  of  an 
enacting  clause  in  a  charter  amendment 
which  has  been  Initiated  and  submitted  upon 
a  petition  of  legal  voters. 

[8]  Colby  argrnes,  however,  that  section  14 
of  Ordinance  No.  124  required  an  enacting 
clause  In  the  Hanson  plan.  The  language  of 
fbis  urdlnaace  includes  diarter  amendments, 
whether  Initiated  upon  a  petition  of  the  vot- 
ers or  submitted  by  the  council,  as  well  as 
ordinances  submitted  to  the  people,  for  the 
reason  that  the  words  "all  measures"  are  em- 
idoyed.  Running  throughout  Ordinance  No. 
124  is  a  plain  recognition  of  the  distinction 
between  charter  amendments  and  ordinanc- 
es ;  and  therefore,  when  section  14  commands 
that  "all  measures"  submitted  to  the  people 
shall  contain  the  prescribed  enacting  clause, 
the  inevitable  conclusion  is  that  the  section 
includes  charter  amendments,  as  well  as  mere 
M'dlnances,  for  the  reason  that  the  term 
"measures"  Is  comprdiensive,  and  includes 
diarter  amendments.  The  Hanson  plan  vras 
not  Initiated  and  voted  upon  as  a  pure  ordi- 
nance ;  but  it  was  initiated  upon  a  petition 
signed  by  legal  voters,  and  was  voted  upon 
as  a  proposed  amendment  to  the  diarter. 

[7]  This  ordinance,  which  contains  the 
only  afUrmatlve  legislation  requiring  an  en- 
acting clause  in  a  proposed  amendment  to 
the  Medford  charter,  was  enacted  by  the  dty 
coundl,  under  the  authority  of  article  4,  sec- 
tion la,  of  the  state  Constitution,  and  it  pre- 
scribes the  method  which  shall  be  employed 
In  the  exercise  of  the  initiative  and  referen- 
dum powers  reserved  to  the  legal  voters  of 
dties  and  towns.  The  coundl  was  empow- 
ered to  enact  the  ordinance,  and  therefore,  if 
section  14  was  in  force  from  the  time  of  the 
filing  of  the  initiative  petition  for  the  Hanson 
{flan  until  the  election,  the  diarter  amend- 


ment was  not  legally  adopted.  State  ▼.  Kel- 
sey,  66  Or.  70,  188  Pac.  806.  On  the  day  be- 
fore the  election,  however,  the  council  passed 
Ordinance  No.  865,  changing  section  14  of 
Ordinance  No.  124, '  and  expressly  dedaring 
that  "no  enacting  dause  shall  be  necessary  on 
measures  enaded  by  the  people."  The  same 
legislative  authority  that  imposed  the  neces- 
sity for  an  enading  dause  afterwards  re-  < 
moved  thei  necessity.  If  the  coundl  bad 
power  to  legislate  on  the  subject  in  the  be- 
ginning, it  likewise  had  power  to  change  that 
legislation.  When  the  Initiative  petition  was 
filed  an  enacting  clause  was  necessary,  but 
when  the  people  voted  upon  the  measure  an 
enacting  dause  was  not  necessary;  and  if 
every  notice  necessary  to  confer  Jurisdiction 
was  given,  and  eveiy  formal  step  required 
was  taken,  it  would  be  subordinating  sub- 
stance to  form  to  say  that  the  Hanson  plan 
was  not  legally  adopted  merely  because  the 
measure  did  not  contain  an  enading  dause  > 
when  the  petition  was  filed. .  Had  the  meas- 
ure itself  been  changed,  quite  a  different 
question  would  be  presented ;  but  no  altera- 
tion was  made  In  the  measure.  It  is  admit- 
ted that  the  petition  was  signed  by  the  req- 
nisite  number  of  legal  voters,  and,  lf.it<be> 
assumed  that  all  the  Jurisdictional  lormall-  - 
ties  were  observed.  It  necessarily  follows  that, , 
when  the  electors  voted  on  the  Hanson  plan, 
they  voted  on  a  measure  which  a  competent 
legtolativci  authority  had  previously  said  did 
not  need  an  enacting  clause.  All  that  occur- 
red prior  to  the  election  waa  mere  formality 
and  preparation.  The  election  was  the  vital- 
izing act,  and  when  that  ad  occurred  the 
measure  Itself  was  complete.  The  votes  of 
the  electorate  operated  upon  a  measure  which 
contained  all  the  formalities  required  by  posi- 
tive legislation. 

[I]  Having  concluded  that  the  omission 
of  the  enacting  clause  did  not  violate  any 
written  law  of  the  state  or  munldpallty,  it 
yet  remains  to  determine  whether  an  enact- 
ing clause  is  essential  in  the  absence  of  legis- 
lation prescribing  it  In  the  Seat  of  Govern- 
ment Case,  1  Wash.  Terr.  115,  it  Was  held 
that  an  enacting  dause  was  necessary;  but 
there  was  a  vigorous  dissenting  opinion.  In 
Watson  V.  Corey,  6  Utah,  150,  21  Pac.  1089, 
the  court  ruled  that,  in  the  absence  of  a  stat- 
ute or  constitution  requiring  it,  an  enacting 
clause  is  not  necessary ;  and  the  same  conclu- 
sion is  announced  in  Ex  parte  Hudson,  3  Okl. 
Cr.  393,  106  Pac.  640,  107  Paa  78&  Not 
only  the  number  of  Judldal  precedents,  but 
also  the  weight  of  reason,  supports  the  view 
that  an  enacting  clause  is  not  necessary  when 
there  is  no  constitution,  statute,  or  other  leg- 
islation refinlring  It.  However,  all  x>ossibIe 
doubt  Is  removed  in  the  instant  case,  for  the 
reason  that  a  competent  legislative  authority 
enaded  a  positive  law  dispensing  with  enact- 
ing clauses  in  measures  enaded  by  the  peo- 
ple. 

[I]  Colby  further  contends  that  section 
3482,  U  O.  h.,  makes  It  unlawful  to  submit 
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an  InltlatiTe  measare  to  tbe  people  wiUilji  90 
days  after  tbe  petition  Is  flret  presented  to 
the  oooncll.  Tbls  section  of  the  Code  has  no 
application  to  Medford.  It  is  only  one  of 
the  provisions  of  chapter  226,  Laws  of  1907, 
providing  for  a  method  for  the  exercise  of  the 
Initiative  and  referendum,  and  it  does  not  ap- 
ply to  such  dtles  and  towns  as  have  prescrib- 
ed th^r  own  procednre.  Article  4,  {  la,  emr 
powers  a  city  or  town  to  provide  for  its  own 
method  of  ez»ci8lng  the  initiative  and  refer- 
endum; and  when  Medford  enacted  Ordi- 
nances 124  and  125  a  complete  method  was 
adopted  in  lieu  of  the  method  which  Is  per- 
mitted, but  is  not  made  compulsory,  by  chap- 
ter 226,  Laws  1907.  Tbe  petition  was  filed  in 
ample  time  to  permit  the  publication  and 
posting  required  by  section  0  of  the  ordi- 
nance ;  and,  since  it  is  not  claimed  that  the 
prescribed  notice  was  not  given,  it  may  be  as- 
sumed that  the  recorder  complied  with  the 
ordinance. 

[IS]  Althou^  a  competitive  measure  with- 
ta  the  meaning  of  Ordinance  Mo.  124,  the 
Hanson  plan  was  nevertheless  legally  sub- 
mitted to  the  legal  voters.  Becorrlng  to  sec- 
tion 1  of  Ordinance  No.  124,  as  amended  by 
Ordinance  No.  125,  It  will  be  observed  that 
an  amendment  to  the  dty  charter  may  be  pro- 
posed: (1)  By  the  council  <a)  by  ordinance  or 
(b)  by  resolution ;  or  (2)  an  amendment  may 
be  proposed  by  an  initiative  petition  signed 
by  not  less  than  16  per  cent  of  the  legal  vot- 
ers; and  the  proposed  amendment  is  sub- 
mitted to  the  voters  "as  hereinafter  provid- 
ed."   Ordinances  may  be  pr<^)08ed: 

"By  initiative  petition  signed  by  not  leas  Ouan 
fifteen  (15)  per  cent,  of  the  legal  voters  of  said 
city  for  approval  or  rejection,  by  order  of  the 
city  council,  approved  by  the  mayor,  or  by  r^- 
erendum  petition." 

Tnmlng  to  section  13  of  Ordinance  No.  124, 
It  will  be  seen  that  if  an  ordinance  or  an 
amendment  to  the  charter  is  proposed  by  an 
Initiative  petition,  the  petition  must  be  filed 
with  the  recorder,  who  must  then  transmit  It 
to  the  council.  The  council  may  then  (1)  or- 
dain or  (2>  reject  the  measure  or  (3)  do  noth- 
ing. If  the  council  reject»  the  proposed 
measure  or  takes  no  action  for  a  period  of  30 
days,  the  measure  must  be  submitted  to  the 
legal  voters.  The  council  may  "ordain"  the 
measure  whether  it  be  an  ordinance  or  charter 
amendment,  but  the  consequences  may  be  dif- 
ferent The  council  may  ordain  an  Initiated 
ordinance  without  referring  the  ordained  or- 
dinance to  the  legal  voters,  because  the  coun- 
cil has  the  power  to  enact  ordinances,  subject 
of  course  to  the  right  of  the  people  to  refer 
the  ordinance  by  a  referendum  petition. 
However,  the  council  does  not  have  power  to 
amend  the  charter ;  the  council  can  only  pro- 
pose an  amendment  to  tbe  charter  "by  ordi- 
nance or  resolution."  If  the  legal  voters  pro- 
pose a  diarter  amendment  the  council  can 
(1)  "ordain"  or  (2)  reject  such  proposed 
amendment  or  (3)  take  no  action ;  but  in  ei- 
ther event  such  proposed  amendment  must  be' 


sutHnltted  to  the  legal  voters.  If  the  oonscU 
ordains  sncta  proposed  charter  amendment 
the  action  of  the  council  only  has  the  effect  of 
a  recommendation,  -  and  hence  the  measure 
goes  to  the  legal  voters  with  a  favorable  reo- 
ommendation  from  the  council ;  if  the  coun- 
cil rejects  the  measure,  nevertheless  the  pro- 
posal must  be  submitted  to  the  legal  voters, 
but  it  goes  to  the  people  stamped  with  the 
dl8aiH>roval  of  the  council ;  and  If  the  coun- 
cil takes  no  action  at  all,  the  proirased  amend- 
ment Is  submitted  to  the  people  without  a 
direct  expression  of  opinion  by  the  council. 
Although  the  council  cannot  prevoit  a  pro- 
posed charter  amendment,  Initiated  by  a  peti- 
tion of  legal  voters,  from  being  submitted  t» 
the  electorate,  It  can  either  disapprove  of  or 
decline  to  express  a  direct  opinion  npon  tbe 
measure,  and  then  itself  "ordain"  and  thus 
originate  and  propose  an  amendm^it  to  be 
submitted  to  the  electorate  In  competition 
with  the  proposed  amendment  Initiated  by 
the  legal  voters ;  and  when  the  two  proposals 
are  voted  upon,  the  legal  voters  choose  b&- . 
tween  the  amendment  prc^wsed  by  the  council 
and  the  <me  proiKvsed  by  the  signers  of  tb» 
initiative  petition.  Colby  insists  that  none 
but  the  council  can  prepare  and  submit  & 
competitive  measure,  and  that  the  legal  votera 
are  prohibited  from  submittli%  &  competltlva' 
measure  by  the  filing  of  an  initiative  petition. 
That  part  of  section  13  which  refers  to  a  lim- 
itation on  tbe  right  to  submit  competitive- 
measures  applies  only  to  comjpetitive  meas- 
ures prepared  by  the  oooncll.  The  section 
does  not  contain  a  line  or  a  word  directly 
or  even  InferentiaUy  prohibiting  the  legal 
voters  from  submittlDg  a  competitive  meas- 
ure. 

[11]  Ordinance  No.  124  as  amended  places- 
no  limitation  upon  the  right  of  the  legal  vot- 
ers to  submit  a  competitive  measure  by  an 
initiative  petition.  The  Hanson  plan  was- 
not  proposed  by  the  council  within  the  mean- 
ing of  sections  1  and  13 ;  but  it  was  proposed 
by  the  legal  voters,  and  in  every  sense  of  the- 
term  was  a  pure  initiative  measure  originat- 
ed by  the  legal  voters  in  the  exercise  of  the- 
power  of  the  initiative.  It  Is  true  that  the- 
council  caused  the  Hanson  plan  to  be  prepar- 
ed, but  their  Interest  and  activity  could  not. 
and  did  not  Change  the  manifest  form  and 
character  of  the  petition  after  it  had  been 
signed  by  the  required  number  of  legal  voters, 
and  properly  filed  as  an  initiative  petition. 
Although  the  councU  caused  the  Hanson  plan . 
to  be  prepared,  the  measure  was  attached  to- 
initiatlve  petitions  which  were  circulated  and 
signed  by  the  requisite  number  of  voters  and 
thai  filed  as  a  pure  inltlatlye  petition,  and 
when  the  petition  was  filed  it  was  an  ^jnend- 
ment  proposed  by  initiative  petition  within 
the  meaning  of  section  1 ;  and  when  the  coun- 
cil subsequently  ordained  it  that  body  merely 
exercised  the  power  granted  by  section  13- 
and  recommended  it  to  the  favorable  consid- 
eration of  the  voters.  The  Hanson  plan  was- 
I>ropo8ed  by  tbei  people  and  not  by  the  couu- 
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dl  wltbin  tiM»  meaning  of  the  law  gorerning 
tfedford. 

Having  determined  that  no  rale  of  pro- 
cedure was  violated  In  the  adaption  of  the 
Hansen  plan,  we  can  now  Inquire  Into  the 
validity  of  the  measnre  Itself.  Througboat 
the  Investigation  we  nwst  not  lose  sight  of 
the  fact  that  the  Hanson  plan  proposes  to  r»- 
fond  the  Indebtedness  Incorred  for  street  Im- 
provements, sewers,  and  water  mains.  Most 
of  this  indebtedness  Is  represented  by  bonds, 
and  the  remainder  Is  presiimably  represented 
by  dty  warrants.  The  bonds  for  street  Im- 
provements and  for  sewers  were  Issued  on 
the  authority  of  the  Bancroft  bonding  act, 
while  the  bonds  for  water  mains  were  Is- 
sued under  the  provisions-  of  the  dty  charter. 
Both  Colby  and  Stalley  own  property  which 
has  been  assessed  for  street  paving.  The 
assessment  against  the  Colby  property  Is  pay- 
able In  Installments  because  the  owner  filed 
an  application  under  the  Bancroft  bonding 
act;  but  the  whole  of  the  assessments  against 
the  Stalley  property  has  been  due  for  at  least 
6  years,  for  the  reason  that  the  owner  never 
filed  any  application  under  the  Bancroft 
bonding  act.  Bonds  have  been  Issued  because 
of  the  application  to  pay  the  Oolby  assess- 
ment In  Installments,  but  no  bonds  have  been 
issued  on  account  of  the  assessments  against 
the  Stalley  property.  The  record  does  not 
disclose  whether  any  assessments  for  vs^ater 
mains  have  been  levied  upon  any  property 
owned  by  either  Colby  or  Stalley,  and  hence 
It  will  be  assumed  that  no  water  main  bonds 
have  been  issued  on  the  faith  of  water  main 
assessments  against  property  owned  by  ei- 
ther one  of  the  plaintiffs. 

On  account  of  the  questions  arising  oat  of 
the  attack  made  <»  the  Hanson  plan  it  will 
be  convenient  at  this  time  to  notice  some  of 
the  material  provisions  of  the  Bancroft  bond- 
ing act  as  well  as  some  of  the  provisions  of 
the  charter  relating  to  water  main  assess- 
ments and  bonds. 

The  Bancroft  bonding  act,  as  originally 
enacted  and  subsequently  amended,  Is  codified 
In  sections  3245  to  3253,  L.  O.  L.,  Induslve.  By 
the  terms  of  section  3245,  L.  O.  U,  when- 
ever any  dty  or  town  has  Improved  a  street 
or  laid  a  sewer  and  has  assessed  the  cost  of 
audi  Improvement  to  the  abutting  property 
according  to  the  provisions  of  the  charter  of 
such  dty  or  town,  "It  shall  be  lawful  for  the 
owner  of  any  property  so  assessed  for  such 
improvement  or  sewer  in  the  sum  of  $25  or 
more,  at  any  time  within  ten  days  after  no- 
tice of  such  assessment  is  first  published." 
to  file  with  the  dty  "a  written  application  to 
pay  said  assessment  in  iustaliments,  and  such 
written  application  shall  state  that  the  said 
applicant  and  property  owner  does  thereby 
waive  all  irregularities  or  defects,  jurisdic- 
tional or  otherwise,  In  the  proceedings  to  im- 
prove the  street  or  lay  the  sewer  for  which 
■aid  assessment  la  levied  and  in  the  appor- 
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tlonment  of  the  cost  tinemoL  Said  applica- 
tlon  shall  contain  a  provision  that  the  said 
applicant  and  property  owner  agrees  to  pay 
said  assessmeat  in  ten  annual  iustallmentSr 
with  Interest  at  the  same  rate  on  all  of  said, 
assessments  which  have  not  been  paid,  a» 
that  expressed  In  the  bond  Issoed  to  pay  for 
such  Improvement" 

No  application  shall  be  received  if  the 
amount  of  an  assessment  against  a  lot  with 
any  previous  assessmenf  for  street  improve- 
ments or  sewers  remaining  unpaid  "shall 
equal  or  exceed  the  valuation  of  said  prof)- 
erty,  as  shown  by  the  last  tax  roll  of  the 
county  in  which  it  Is  situated."  If,  however, 
an  assessment  together  with  previous  assess- 
ments exceeds  the  valuation  of  the  property 
as  shown  l>y  the  last  tax  roll  of  the  county, 
the  owner  may  pay  in  cash  the  excess  of  the 
onpaid  assessments  over  the  valuation  of  the 
property  and  then  file  an  application  to  iMy 
the  remainder  in  installments. 

SecUep.  824T,  L.  O.  L.,  directs  that  after  the 
eaplratlon  of  the  time  for  filing  applications 
for  the  right  to  pay  in  Installments,  the  dty 
shall  enter  in  a  docliet  kept  for  that  purpose 
a  description  of  the  lot  assessed  and  the 
amount  of  the  unpaid  assessments,  and  "such 
docket  -ibaU  stand  thereafter  as  a  lien  dodc- 
et  as'  for  taxes  assessed  and  levied  In  favor 
of  'such  dty,"  for  the  unpaid  assessment,, 
with  interest  at  6  per  c«it.  per  annum  against 
the  lot  assessed  until  the  assessment  and  in- 
terest are  fully  paid  and  "all  nnpaid  assess- 
ments and  interest  shall  be  and  remain  a 
Uen  on  each  lot  •  •  •  in  favor  of  such 
dty." 

Section  3248  provides  for  the  issuance  of 
bonds,  and  directs  that  when  the  lien  docket 
Is  made  up  "such  dty  shall  by  ordinance  au- 
thoriise  the  issue  of  its  bonds  in  convenient 
denominations,  not  exceeding  $500  each,  and. 
In  all  equal  to  the  total  amount  of  unpaid 
assessments,"  for  which  appUcatlpn  to  pay 
under  the  provisions  of  the  act  have  beei^ 
filed;  "and  sudi  bonds  shall,  by  the  terms. 
thereof,  mature  in  ten  years  from  the  date 
thereof,  and  be  payable  In  gold  coin  of  the 
United  States,  and  bear  interest  not  to  ex- 
ceed six  per  cent  per  annum,  Interest  pay- 
able semiannually,  said  Interest  to  be  evi- 
denced by  coupons  attached  to  said  bonds;, 
provided,  the  right  to  take  up  and  cancel 
such  bond  or  bonds,  upon  the  payment  of  the 
face  value  thereof,  with  accrued  interest  to 
the  date  of  payment,  at  any  semiannual  cou- 
pon i)erlod  at  or  after  one  year  from  the 
date  of  such  bond  or  bonds,  shall  be  and 
hereby  Is  vested  in  the  dty  issuing  such  bond 
or  bonds." 

The  bonds  are  signed  by  the  mayor,  pres- 
ident or  other  executive  head  of  the  dty,. 
countersigned  hy  the  auditor,  clerk  or  other 
recording  officer,  and  authenticated  by  the 
seal  of  the  city.  The  words  "Improvement 
bond,"  with  the  name  of  the  dty  issuing  thfe 
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bonds,  are  inscribed  or  printed  on  the  face  of 
the  bond.  The  bonds  are  then  sold,  and  the 
proceeds'  of  the  sale  credited  to  the  improve- 
ment fund  for  which  the  bond  was  issued, 
and  "the  accrued  Interest  and  premium  ac- 
cruing from  the  sale  of  said  bonds  shall  be 
credited  to  the  general  fund  of  said  city, 
the  fund  from  which  Interest  Is  paid  on 
street  and  sewer  warrants,  or  to  the  im- 
provement bond  sinking  fund,"  as  the  city 
shall  direct  < 

Section  3249,  L.  O.  L.,  prescribes  that  the 
assessment  shall  be  divided  into  ten  install- 
ments, one  of  which  shall  be  paid  each  year 
with  one  year's  interest  "on  unpaid  assess- 
ments or  Installments."  Should  the  owner 
fail  "to  pay  the  sum  or  sums  aforesaid  as 
the  same  shall  become  due  •  •  *  then 
the  same  shall  be  collected  in  the  same  man- 
ner and  with  the  same  penalties  as  delin- 
quent street  or  sewer  assessments  are  col- 
lected In  such  dty." 

Section  3253,  U  O.  K,  prescribes  that 
"such  city  may  redeem  such  bonds"  by  giving 
"notice  of  the  readiness  of  such  dty  to  re- 
deem" by  pul^lcation  in  a  newspaper. 

[12]  The  Bancroft  bonding  act  does  not  in- 
clude bonds  for  water  mains.  The  water 
main  txtnds  depend  for .  their  validity  upon 
an  amendment  to  the  charter  which  was 
adopted  by  the  legal  voters  of  the  city  In 
1909.  The  charter  authorizes  the  city  to  as- 
sess the  cost  of  a  water  main  against  the 
abutting  property,  and  the  assessment  is  col- 
lected In  the  same  manner  as  assessments  for 
street  improvements.  If  a  lot  is  assessed  for 
$16  or  more  the  owner  can  pay  the  assess- 
ment In  ten  Installments  by  filing  an  applica- 
tion substantially  like  the  one  provided  for 
by  the  Bancroft  bonding  act,  and  the  subse- 
quent steps  required  by  the  charter  are 
practically  the  same  as  those  prescribed  by 
the  Bancroft  bonding  act. 

Having  explained  the  procedure,  purpose, 
and  scope  of  the  Hanson  plan,  and  having 
outlined  the  provisions  of  the  Bancroft  bond- 
ing act,  we  can  attempt  to  ascertain  whether 
the  Hanson  plan  impairs  the  obligation  of 
any  contract  that  may  have  .been  created  by 
the  Bancroft  bonding  act.  The  argument  ad- 
vanced by  Colby  Is  that  a  contract  was  creat- 
ed when  the  dty  received  the  application 
bringing  the  assessment  against  his  property 
within  the  provisions  of  the  Bancroft  bond- 
ing act;  and  he  argues  that,  not  only  the 
Bancroft  bonding  act,  but  also  all  that  part 
of  the  city  charter  which  at  that  time  re- 
nted to  the  ccdlectlon  of  delinquent  street  as- 
i«essments,  was  by  force  of  law  written  Into 
wnd  became  a  part  of  the  contract  The 
Bancroft  bonding  act  prescribed  the  time  and 
manner  In  which  the  assessment  should  be 
paid,  while  the  dty  charter  provided  the 
means  and  procedure  for  enfordng  the  col- 
lection of  an  assessment  whenever  it  became 
delinquent  Colby  contends  that  the  Hanstm 
plan  dianges  the  amount  of  the  Installments, 


varies  the  time  in  whidi  payments  are  to  be 
made,  alters  the  procedure  for  enforcing  the 
collection  of  a  delinquent  assessment,  and 
adds  penalties  and  burdens.  The  Bancroft 
bonding  act  divides  the  original  assessment  in- 
to ten  Installments,  and  requires  that  one  in- 
stallment, with  Interest  at  6  per  cent  per  an- 
num on  the  unpaid  instaUments,  shall  be  paid 
each  year;  but 'the  Hanson  plan  treats  the 
unpaid  remainder  as  an  integral,  and,  after 
dividing  it  Into  ten  Installments,  extends  the 
time  of  payment  over  a  period  of  13  years; 
and  If  an  installment  is  paid  in  advance,  it 
shall  be  applied  as  payment  of  the  last  ma- 
turing Installment  The  diarter  provided 
that  a  delinquent  assessment  should  be  col- 
lected by  a  sale  of  the  assessed  property  "in 
the  manner  provided  by  law  for  the  sale  of 
delinquent  state  and  county  tax,"  and  the 
owner  "shall  have  the  right  of  redemption  in 
the  manner  and  with  like  penalties  as  is  pro- 
vided by  the  general  laws  of  the  state  for 
redempUon  from  tax  sales."  The  Hanson 
plan  imposes  a  penalty  of  5  per  cent  on  an 
Installment  when  it  becomes  delinquent,  and 
the  property  ds  then  sold  "for  a  surii  sufficient 
to  pay  the  delinquent  and  unpaid  assessment 
thereon  or  installment  thereof  with  interest, 
penalty  and  costs." 

The  Hanson  plan  permits  the  owner  to  re- 
deem at  any  time  within  2  years  from  the 
date  of  sale,  upon  payment  of  the  amount  for 
which  the  property  was  sold,  with  Interest  at 
the  rate  of  15  per  cent,  per  annum,  together 
with  all  taxes  and  special  assessments,  in- 
terest, penalties,  costs,  and  other  charges 
thereon  paid  by  the  purchaser  of  such  proper- 
ty at  or  since  such  sale,  with  like  interest 
thereon.  The  charter  refers  to  the  "law  for 
the  sale  of  delinquent  state  and  county  tax" 
and  to  redemption  "as  is  provided  by  the  gen- 
eral laws  of  the  state  for  redemption  from 
tax  sales."  These  provisions  of  the  diarter 
were  enacted  in  1905.  The  Legislature  enact- 
ed a  statute  in  1907  covering  the  subject  of 
tax  collection,  and  this  enactment  was  In 
turn  liberally  amended  in  1913.  Chapter  267, 
Laws  1907;  chapter  184,  Laws  1913.  We 
need  not  determine  the  effect  of  the  amend- 
ments of  the  state  law,  nor  is  It  necessary  to 
ascertain  whether  the  Hanson  plan  is  diller- 
ent  from  the  state  law  in  the  respects  con- 
tended for  by  Colby,  but  it  will  be  suffldeut 
for  the  purposes  of  the  Instant  case  to  as- 
sume, without  deciding,  that  there  is  a  dif- 
ference between  the  method  and  penalties 
provided  by  the  charter  and  the  methods  and 
penalties  proposed  by  the  Hanson  plan.  Col- 
by also  complains  because  the  Hanson  plan 
attempts  to  provide  for  a  suit  for  the  fore- 
closure of  a  delinquent  assessment;  and  he 
further  objects  to  the  Hanson  plan  for  the 
reason  that  the  measure  enables  the  dty  to 
purchase  property  at  a  delinquent  assessment 
and  to  hold  it  for  2  years,  and  thus  reserve 
it  from  taxation  for  that  period  of  time. 

[IS]  The  federal  Constdtutlon  prohibits  a 
state  from  passing  any  law  impairing  the  ob- 
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ligation  of  contaracts  (article  1,  {  10),  and  this 
prohibition  applies  to  cities  and  towns  when 
they  amend  their  own  charters,  because  they 
are  but  agencies  of  the  state,  exercising  leg-. 
islative  power  which  the  state  has  delegated 
to  them.  Straw  y.  Harris,  54  Or.  424,  437, 
103  Pac.  777. 

[14]  If  the  Hanson  plan  impairs  the  obliga- 
tion of  any  contract  created  by  the  Bancroft 
bonding  act,  then  to  that  extent  the  Hanson 
plan  is  void.  The  term  "contract"  is  given  its 
ordinary  meaning,  and,  as  used  in  the  C3on- 
stltutlon,  means  a  voluntary  agreement  of 
minds,  upon  a  sufficient  consideration,  to  do 
or  not  to  do  certain  things.  Ladd  v.  Port- 
land, 32  Or.  271,  274,  61  Pac.  564,  67  Am.  St. 
Bep.  526. 

[15]  The  obligation  of  a  contract  is  defined 
as  the  law^  or  duty  which  binds  the  parties  to 
perform  their  agreement  (Walker  v.  White- 
head, 16  Wall.  314.  21  L.  Ed.  357;  6  R.  G. 
L.  324;  Edwards  v.  Eearzey,  96  U.  S.  585, 
600,  24  L.  Ed.  793);  and  this  depends  upon 
the  laws  in  existence  when  the  contract  is 
made  (8  Cyc.  831).  If  the  duty  to  perform  Is 
lessened  and  either  party  is  deprived  of  the 
benefit  of  his  contract,  Qie  obligation  of  the 
contract  is  Impaired.  The  obligation  of  a  con- 
tract is  impaired  by  the  repeal  of  a  law 
which  constitutes  a  contract,  or  by  a  statute 
which  alters  the  terms  of  the  contrajct  by  Im- 
posing a  new  condition  or  which  adds  new 
duties;  6  R.  C.  U  328.  The  established  rule 
is  that  every  contract  embraces  and  includes 
all  those  laws  which  exist  at  the  time  and 
place  where  the  contract  is  executed  and 
where  it  is  to  be  performed,  and  affect  the 
validity,  construction,  discharge,  and  enforce- 
ment of  the  contract  Walker  v.  \vbitdiead, 
16  WalL  314,  21  L.  Ed.  357;  Edwards  v. 
Kearzey,  96  U.  S.  595.  24  L.  Ed.  793.  In 
Louisiana  v.  New  Orleans,  102  V.  S.  203,  206, 
26  L.  Ed.  132,  the  Supreme  (Tourt  of  the 
United  States  said: 

"The  obligation  of  a  contract,  in  the  con^ti- 
tutional  sense,  is  the  means  provided  by  law 
b^  which  it  can  be  enforced,  by  which  the  par- 
ties can  be  obliged  to  perform  it.  Whatever 
legislation  lessens  the  efficacy  of  these  means 
impairs  the  obligation.  If  it  tend  to  postpone 
or  retard  the  enforcement  of  the  contract,  the 
obligation  of  the  latter  is  to  that  extent  weak- 
ened." 

While  the  laws  wbldi  afford  the  means  by 
whidi  a  contract  may  be  enforced  enter  in- 
to and  become  a  pert  of  the  coatract,  the 
state  can  nevertheless  change  the  remedy. 
If  the  diange  does  not  Impair  any  substan- 
tial right  secared  by  the  contract.  Walker 
y.  Whitehead,  16  WalL  814.  21  L.  Ed.  3o7. 
If  the  change  still  leaves  a  remedy  and  the 
new  remedy  is  as  substantial  and  efficadous 
as  the  remedy  which  existed  when  the  coa- 
tract was  made,  the  obligations  of  a  eon- 
tract  are  not  impaired.  Cooley's  Const.  Lim. 
(5th  Ed.)  848;  8  C^c.  890.  In  Waggoner  v. 
Flack.  188  U.  S.  506,  602,  23  Snp.  (X  345, 
848,  47  U  Ed.  609,  the  court  said: 

"In  the  case  of  an  alteration  of  a  remedy,  if 
one  is  left  or  provided  which  is  fairly  sufficient. 


the  obligations  of  a  contract  are  not  impaired, 

although  the  remedies  existing  at  the  tune  it 
was  entered  into  are  taken  away." 

[16]  Under  the  terms  of  the  charter  a 
property  owner  is  notified  that  an  assessment 
has  been  made  against  his  property;  and  if 
he  does  not  pay  the  assessment  v^ithin  ten 
days  from  the  service  of  notice,  the  city  can 
enforce  the  payment  by  a  sale  of  the  proper- 
ty. The  Bancroft  bonding  act  Interposes, 
however,  and  offers  to  the  property  owner 
the  privily®  of  paying  the  assessment  In  in- 
stallments. The  property  owner  cannot  ac- 
cept this  offer  unless  he  agrees  to  waive  all 
irregularities  or  defects,-  jurisdictional  or 
otherwise,  in  the  proceedings  relating  to  the 
Improvement,  the  assessment,  and  the  appor- 
tionment of  the  cost  The  city  agrees  to 
permit  the  owner  to  pay  his  assessment  in 
installments  In  consideration  of  the  waiver; 
the  owner  agrees  to  waive  irregularities  and 
defects  In  consideration  of  the  privilege  of 
paying  in  installments ;  each  party  gives  and 
each  receives  a  consideration;  and  in  the 
end  the  parties  have  made  a  contract  The 
obligation  of  the  city  is  to  permit  the  own- 
er to  pay  in  installments  in  the  amonnts  and 
at  the  times  prescribed  by  the  Bancroft 
bonding  act,  and  the  obligation  of  the  own- 
er is  to  iiay  at  the  times  and  in  the  amounts 
specified.  The  city  cannot,  by  amendment 
to  its  charter,  change  the  terms  of  the  con- 
tract without  the  consent  of  the  owner.  The 
Hanson  plan  attempts  to  change  the  contract 
made  between  the  dty  and  owner  by  chang- 
ing the  number  and  amonnt  of  tl>e  unpaid 
installments  and  extending  the  time  over  a 
period  of  18  years.  Tlie  right  of  the  city  to 
change  the  very  substance  of  its  contract 
does  not  depend  upon  whether  the  change  is 
advantageous  to  the  owner,  bat  it  is  depend- 
ent npon  the  consent  of  the  owner:  and 
hence  it  is  beside  the  mark  to  say  that  the 
diange  is  for  the  benefit  of  the  owner.  The 
Hanson  plan  is  not  merely  permlsslye;  It 
does  not  enable  the  owner  to  choose  for  him- 
self, but  its  avowed  purpose  Is  to  embrace 
all  unpaid  assessments  by  the  compelling 
force  of  law ;  and  therefore  the  Hanson  plan 
Is  unlawful  to  the  extent  that  It  attempts 
to  change  the  contracts  which  it  made  un- 
der the  Bancroft  bonding  act  and  also  those 
made  under  the  charter  concerning  water 
main  assessmenta 

[17]  The  changes  worked  by  the  Hanson 
plan  and  of  which  (Tolby  complains  may  be 
grouped  into  three  classes:  (1)  Those  which 
affect  the  number  and  amount  of  the  install- 
ments and  time  of  payment ;  (2)  those  wlilch 
act  upon  the  mode  and  method  of  enfordng 
the  collection  of  delinquent  assessments; 
and  (3)  those  which  deal  with  the  conse- 
quences of  delinquency.  Thus  far  we  have 
considered  only  such  changes  as  belong  to 
the  first  group,  and  It  yet  remains  to  deter- 
mine whether  the  changes  belonging  to  the 
second  and  third  groups  Impair  the  obliga- 
tion of  any  contract 
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ri8]  The  contract  embraces  only  tbose  stip- 
ulations which  the  parties  have  by  their  own 
bands  written  Into  It  or  which  the  invisible 
but  omnipresent  hand  of  the  law  has  writ- 
ten Into  it.  When  seeking  to  ascertain  what 
the  parties  have  by  their  own  hands  written 
into  the '  contract,  it  must  be  remembered 
that,  although  a  special  benefit  assessment  Is 
to  be  differentiated  from  a  pure  tax,  never- 
theless the  power  to  assess  is  embraced  in 
and  its  exercise  is  a  manifestation  of  the 
power  of  taxation;  and  therefore,  when  an 
assessment  is  levied  on  abutting  property 
for  a  street  improvement,  it  constitutes  an 
exercise  of  sovereignty;  and  hence,  when 
it  is  alleged  that  any  part  of  the  sovereign 
power  to  tax  has  been  surrendered  by  force 
of  a  contract,  the  agreement  must  be  clearly 
manifested.  Ladd  v.  Portland,  32  Or.  271, 
276,  279,  51  Pac.  654,  67  Am.  St  Rep.  626. 
The  contract  between  the  owner  of  the  Colby 
property  and'  the  dty  only  speaks  of  the 
walvei*  of  irregularities,  the  amount  and 
number  of  the  Installments,  and  the  time  of 
payment.  A  special  benefit  assessment  is  a 
proceeding  in  invltum,  and  Is  not  based  up- 
on a  contract.  Brewster  v.  City  of  Syracuse, 
19  N.  X.  117.  The  assessment  is  a  forced 
ctiarge  Imposed  upon  the  property  by  the 
sovereign  power  of  the  state,  and  Its  validi- 
ty does  not  depend  upon  any  theory  of  con- 
tract between  the  property  owner  and  the 
publla  1  Page  and  Jones  on  Tax.  by  Assess. 
■  i  15.  The  Bancroft  bonding  act  is  framed 
upon  the  theory  that  the  Improvement,  the 
apportionment,  and  levy  of  assessments  and 
the  collection  of  dellnQuendes  are  all  govern- 
ed and  controlled  by  the  dty  charter.  When 
the  assessment  is  apportioned  and  levied, 
the  property  owner  can.  prevent  the  dty  from 
enforcing  the  immediate  payment  of  the 
whole  assessment,  by  invoking  the  restrain- 
ing hand  of  the  Bancroft  bonding  act  and 
thereby  divide  the  assessment  into  Install- 
ments and  extend  the  time  of  payment  over 
a  period  of  10  years;  but  If  the  owner  per- 
mits an  Installment  to  become  delinquent,  the 
restraining  hand  of  the  statute  is  removed, 
and  the  dty  is  free  to  employ  its  own  pro- 
cesses for  the  collection  of  whatever  may  be 
due.  Ladd  ▼.  GambeU,  35  Or.  393,  398,  99 
Pac.  lis.  The  contract  between  the  owner 
and  the  dty  only  embraces  two  subjects: 
<1)  Payment ;  and  (2)  waiver.  Obviously  the 
agreement  concerning  tha  time  and  manner 
of  payment  does  not  indude  the  mode  of 
compelling  i>ayment  or  the  consequences  of 
delinquency.  When  the  owner  contracts  vrtth 
reference  to  the  waiver  he  concedes  that  an 
assessment  is  already  levied  on  his  property, 
and  then  agrees  that  he  will  not  claim  that 
it  is  an  invalid  assessment.  Manifestly,  the 
stipulation  relative  to  the  waiver  does  not 
also  embrace  a  covenant  relative  to  the  mo<1e 
of  enfordng  the  collection  of  an  assessment 
or  the  consequences  of  a  delinquency.  The 
parties  have  not  by  their  own  hands  writ- 
ten   into    their    contract    any    stipulations 


about  the  method  of  compelling  payment  or 
the  consequences  of  delinquency. 

It  must  be  remembered  that  the  Instant 
case  is  to  be  distinguished  from  adjudica- 
tions which  deal  with  the  right  of  contrac- 
tors who  have  performed  work  or  the  rights 
of  the  holders  of  bonds  issued  on  account  of 
improvements.  Colby  occupies  the  position 
of  one  who  owns  property  charged  with  an 
assessment,  and  the  obligation  Imposed  upon 
him  is  to  pay.  If  he  falls  to  perform  the 
obligation,  the  dty  has  a  right  to  compel 
him  to  perform  It,  and,  when  the  dty  invokes 
whatever  method  that  may  be  provided  for 
enforcing  payment,  it  is  only  availing  itself 
of  its  remedy.  Laws  prescribing  the  pro- 
cedure and  method  for  collecting  delinquent 
assessments  are  not  contracts  and  may  there- 
fore be  modified,  so  long  at  least  as  the  sub- 
stantial rights  of  the  owner  are  not  violated. 
1  Page  and  Jones  on  Tax.  by  Assess.  Si  15, 
167;  Spokane  v.  Browne,  8  Wash.  317,  36 
Pac.  26;  Bate  v.  Sheets,  64  Ind.  209,  212;  2 
Page  and  Jones  on  Tax.  by  Assess.  S  1113; 
Essex  Public  Road  Board  v.  Skinkle^  140  U. 
S.  334,  340,  11  Sup.  Ct  790,  35  L.  Ed.  446. 
In  1  Page  and  Jones  on  Tax.  by  Assess.  { 
170,  We  find  this  language: 

"A  property  owner  has  no  contractual  right 
is  the  consequences  which,  by  law,  follow  in 
case  of  his  delinquency.  Such  consequences  may 
therefore  be  changed  by  law,  without  impairijig 
the  obligatioii  of  contracts." 

[U]  A  contract  had  been  let  at  a  time 
when  interest  could  not  be  charged  on  as- 
sessments, but  before  the  assessment  was  lev- 
led  the  statute  was  modified  so  as  to  permit 
Interest  on  assessments,  and  It  was  held  in 
Dougherty  v.  Henarle,  47  Cal.  9,  that  if  the 
ovroer  neglected  to  pay  his  assessment  when 
it  became  due,'  there  was  no  constitutional 
objection  to  a  statute  charging  interest  aftef 
the  assessment  matured.  In  passing,  it  may 
be  noted  that  when  Interest  Is  charged  on  a 
delinquent  tax,  it  Is  not  regarded  as  Interest 
in  the  sense  that  it  is  a  consideration  for 
the  forbearance  of  money,  but  it  is  deemed 
to  be  a  penalty;  and  when  interest,  so 
called,  is  charged,  it  is  sustained  on  the  tbeo- 
ry  that  it  is  a  means  to  insure  prompt  pay- 
ment of  the  tax,  and  it  is  not  a  part  of  the 
tax.  State  v.  Superior  Court,  93  Wash.  433, 
161  Pac.  77.  An  assessment  was  levied  at  a 
time  when  the  statute  contained  no  provision 
for  attorney's  fee  in  case  suit  should  be 
brought  to  enforce  payment  of  the  assess- 
ment. Afterwards  a  statute  was  passed  al- 
lowing an  attorney's  fei  ak  a  part  of  the 
costs  of  snlt,  and  the  court  held  in  DoweU  y. 
Talbot  Paving  Co.,  188  Ind.  676,  88  N.  E. 
389,  that  the  amendatory  statute  did  not  vio- 
late the  obligations  of  any  contract  The 
dty  has  a  right  to  change  the  remedy  for  the 
collectl<»i  of  delinquent  assessments,  and  not 
even  a  contractor  who  has  agreed  to  look  to 
the  assessments  for  his  compensation  can 
complain  so  long  as  the  new  is  as  efficacious 
as  the  old  remedy,  and  much  less  can  a  prop- 
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erty  owner  complain.  Even  though  the  own- 
er Is  viewed  as  a  party  to  a  contract  which 
creates  a  d^>t  by  assessment  and  proTldes 
for  the  time  and  amount  to  be  paid,  he  never- 
tbeless  could  not  object  to  a  more  efficacious 
method  of  compelling  him  to  do  what  he 
agreed  to  do,  for,  as  said  bj  the  Supreme 
Court  of  the  United  States  in  Otty  ft  Lake 
Kailroad  v.  New  Orleans,  157  U*.  S.  219,  224, 
15  Sup.  Ct.  581,  583,  39  L.  Bd.  «T9: 

"Modes  of  procedure  in  the  courts  of  e  state 
•re  BO  far  within  its  control  that  a  particular 
remedy  exJBting  at  the  time  of  the  making  of 
a  contract  may  be  abrogated  altogether  with- 
out impairing  the  obligation  of  the  contract  if 
•notter  and  equally  adequate  remedy  for  the 
enforcement  of  that  obligation  remains  or  is 
substituted  for  the  one  taken  away.  *  *  * 
One  who  engages  by  contract  to  do  a  certain 
thing  cannot  claim  that  the  obligation  he  has 
assumed  is  imiiairad  by  legislation  that  is  de- 
signed only  to  enfocce  performance  of  his  obli- 
gatiMi." 

The  law  did  not  write  into  the  contract  be- 
tween the  owner  of  the  Colby  property  and 
the  city  a  stipulation  that  a  delinquent  as- 
sessment could  only  be  collected  in  the  mode 
proyided  at  the  time  the  contract  was  made'; 
nor  did  the  law  Insert  a  covenant  that  the 
consequences   of   delinquency   could   not  be 
changed;    and,  since  the  iwrties  themselves 
did  not  contract  about  the  mode  of  enforc- 
ing collections  or  concerning  the  consequences 
of  delinquency,  and  since  the  law  did  not 
Introduce  into  the  contract  any  stipulation 
upon  those  subjects,  it  necessarily  follows 
that  the  contract  clause  of  the  federal  Con- 
stitution Is  hot  violated  by  the  mere  fbct 
that  the  Hanson  plan  provides  for  a  different 
procedinre  or  Imposes  new  and  added  penal- 
ties.    The  procedure   attempted   to   be   pro- 
vided for  by  the  Hanson  plan  contains  some 
features  which  probably  cannot  be  sustained 
on  account  of  the  fact  that  the  power  of  the 
legal  voters  of  Medford  is  limited  to  the  en- 
actment and  amendment  of  their  municipal 
diarter  and  to  the  enactment  of  "local,  spe- 
cial and  municipal  legislation."    It  will  not 
be  necessary  to  ipoint  out  those  objectionable 
features,   since   they   will   become  manifest 
qpon    the  application  of  the  doctrines   an- 
nounced in  West  Unn  v.  OTufts,  7B  Or.  304, 
146  Pac.  986;    State  v.  Port  of  Astoria,  79 
Or.  1,  154  Paa  399;    and  Rose  v.  Port  of 
Portland,  82  Or.  641,  162  Pac.  498. 

[20]  The  contentl(m  that  Colby  will  be 
Injured  if,  at  the  sale  of  land  for  delinquent 
assessments,  proi>erty  is  struck  off  to  the  dty 
when  there  is  no  better  offer  to  pay  the  full 
amount  due  may  be  dismissed  with  the  state- 
ment that  it  is  competent  to  authorize  a  mu- 
nidpallty  to  purchase  in  the  absence  of  bid- 
ders, even  though  the  legislation  conferring 
the  authority  is  enacted  after  the  assessment 
ia  made  and  before  the  sale.  2  Page  and 
Jones  on  Tax.  by  Assess,  f  1179 ;  City  of  New 
WhatMMn  x'.  Bellingham  Bay  Imp.  Co.,  16 
Wash.  181,  47  Pac.  236;  Sutphin  v.  dty  of 
Trenton,  31  N.  X  ESq.  468. 

[21]  The  next  oontenti<«  made  by  Oolby 


is  that  the  levy  of  taxes  for  Qie  ptirpose  of 
paying  interest  on  bonds  in  1914,  1916,  and 
1916,  and  the  payment  of  tbe  taxes  by  the 
property  owners,  created  a  contract  which 
obligates  the  dty  to  waive  tl>e  liou  on  prop- 
erty <!harged  with  special  benefit  assess- 
moits,  and  to  pay  the  entire  Indebtedness  by 
general  taxation.  The  right  to  tax  does  not 
grow  out  of,  nor  does  it  depend  upon,  a  con- 
tract between  the  property  owner  and  the 
state  or  its  agency;  and  hence  it  cannot  be 
successfully  contended  that  the  levy  and  col- 
lection of  taxes  for  the  pturpoae  of  paying  in- 
terest in  those  three  years  created  a  con- 
tract The  special  benefit  assessments  were 
not  founded  upon  a  contract,  but  they  are 
referable  to  Uie  power  to  tax,  and  the  levies 
made  In  1914,  1915,  and  1916  are  likewise 
referable  to  the  sovereign  power  of  taxation. 

[22]  Proceeding  with  Ms  contention,  Colby 
Insists  that,  even  though  a  contract  was  not 
created  by  the  levy  of  taxes  for  the  payment 
of  interest  on  bonds,  nevertheless  It  will  be 
inequitable  to  enforce  the  collection  of  as- 
sessments, and  that  tbe  dty  should  therefore 
he  obliged  to  pay  the  whole  of  the  indebted- 
ness by  general  taxation.  Tbe  bonds  issued 
under  the  Bancroft  bonding  act  are  general 
obligations  of  the  dty.  There  ia  no  provision 
in  tbe  statute  limiting  the  payment  of  the 
bonds  to  funds  derived  from  spedal  benefit 
assessments ;  but,  on  the  contrary,  a  reading 
of  tbe  Bancroft  bonding  act  makes  it  plain 
that  the  statute  contemplates  that  the  bonds 
shall  be  regarded  as  liabilities  of  the  dty, 
and  that  tbe  dty  is  obligated  to  pay  the  fidl 
amount  of  every  bond  without  regard  to 
whether  the  assessments  have  been  or  can 
be  collected.  United  States  v.  Ft.  Scott,  99 
U.  S.  162,  26  L.  EU.  348.  See,  also,  MaU  ▼. 
Portland,  36  Or.  89,  96,  66  Pac.  664,  and  Strat- 
ton  T.  Oregon  City,  86  Or.  409,  416,  60  Pac. 
906.  It  Is  true  that  the  dty  did  not  attempt 
to  enforce  the  collection  of  any  assessments 
by  selling  tbe  assessed  property,  but  it  is 
also  true  that  according  to  the  admitted 
facts  the  dty  could  not  have  sold  all  tbe 
delinquent  property  for  enough  to  satls^  tbe 
full  amount  of  tbe  dellnquendes.  The  plain- 
tiffs say  in  their  printed  brief  that: 

"At  least  one-tblrd  of  the  total  cost  of  the 
pavement  throughout  said  city  will  never  b« 
paid  by  the  owners  of  the  property  befois 
which  such  paving  is  laid,  they  preferring  to 
forfeit  to  the  city  their  property  in  all  instances 
where  said  property  is  of  less  value  than  tbe 
coat  of  sndk  improvement" 

Laying  aride  tbe  pessimistic  views  taken 
by  the  plaintiffs,  it  nevertheless  plainly  ap- 
pears from  tbe  admitted  facta  that  to  have 
sold  delinquent  property  in  1914,  1015,  and 
1916  would  merely  have  postponed  the  neces- 
sity of  resorting  to  general  taxation,  because 
It  is  conceded  that  a  defldt  will  remain  after 
the  property  of  nonpaylng  owners  is  sold  for 
delinquent  assessments,  and  sooner  or  later 
this  defldt  must  be  satisfied  with  funds  de- 
rived from  general  taxation.  n>e  plaintifb 
do  iM>t  claim  that  tbe  dtarter.dees  not-  ceofer 


Digitized  by 


Google 


592 


167  PACIFIC  REPORTER 


(Or. 


the  power  ot  taxation  upon  the  dty,  but  ev- 
ery coirtention  made  by  them  pro<!eeds  upon 
the  theory  that  the  cUy  has  power  to  levy  a 
general  tax. 

[23]  As  between  the  dty  and  the  holders  of 
the  Bancroft  bonds,  the  bonds  constituted  ob- 
ligations of  the  city,  and  when  the  city  levied 
a  general  tax  to  pay  the  interest  on  the  out- 
standing bonds,  It  did  what  in  the  very  na- 
ture of  things  at  some  time  would  have  been, 
not  only  a  right,  but  a  duty,  namely,  the  levy 
of  a  general  tax  to  pay  the  debts  of  the  dty. 
Abbott  on  PuUic  Securities,  H  363-366.  It 
is  not  necessary  to  dedde  whether  the  dty 
could  have  been  compelled  to  sell  delinquent 
property  before  levying  a  general  tax,  for  It 
is  suffldent  to  say  that  the  tax  was  levied 
and  collected  without  any  attempt  to  prevent 
It.  and  the  property  owners  cannot  now  awa- 
pel  the  dty  to  waive  Its  Hens  and  pay  all  its 
indebtedness  by  general  taxation.  It  would 
be  an  anomaly  to  say  that  the  conduct  of  the 
munidpal  authorities  constituted  an  election 
to  waive  the  Hens  of  Fpeclal  assessments  when 
by  levying  a  tax  It  merely  did  what  It  could 
be  compelled  to  do  after  the  liens  are  ex- 
hausted by  full  payment  on  the  part  of  pay- 
ing owners  and  partial  payment  by  enforced 
sales  of  the  property  of  nonpaylng  owners. 
Abbott  on  Public  Securities,  section  370. 

[24]  Colby  tendered  the  principal  of  the  in- 
stallment due  on  his  property  in  1914,  but  be 
refused  to  pay  the  Interest  on  the  theory  that 
he  had  paid  the  interest  by  paying  his  taxes. 

Taxes  were  levied  on  all  taxable  property 
in  Medford,  and  out  of  these  taxes  the  city 
paid  the  interest  due  on  the  outstanding 
bonds.  It  is  true  that  when  Colby  paid  his 
taxes  the  dty  used  the  money  for  the  pay- 
ment of  Interest  due  on  bonds  which  the  city 
'  had  issued  on  account  of  the  Colby  assessment 
and  also  for  the  payment  of  interest  due  on 
bonds  which  the  dty  had  Issued  on  account 
of  assessments  against  the  property  of  other 
persons;  but  It  is  also  true  that  persons  who 
had  paid  their  assessments  in  full,  as  well  as 
owners  of  property  which  had  never  been 
charged  with  any  local  assessment,  were  re- 
qiiired  to  pay  their  taxes,  and  these  taxes 
were  used  to  pay  the  Interest  due  on  bonds, 
including  the  bonds  which  were  Issued  on 
accoont  of  the  Colby  assessment.  An  owner 
whose  property  hnd  never  been  charged  with 
a  local  assessment  could  not  have  defeated 
the  tax  (Durrett  v.  Davidson,  122  Ky.  851,  98 
S.  W.  25.  8  L,.  R.  A.  [N.  S.]  646),  nor  could 
the  owner  of  property  on  Orape  street  have 
avoided  paying  the  tax  by  showing  that  he 
had  fully  paid  the  street  assessment  levied 
against  his  own  property.  Payment  of  the 
tax  was  not  payment  of  any  part  of  the  as- 
sessment When  Colby  paid  his  taxes  he  did 
exactly  what  every  other  property  o^^'ner  did. 
It  might  appear  at  first  blush  to  be  inequita- 
ble to  require  Colby  to  pay  the  tax,  and  also 
the  interest  on  the  assessment,  but  upon  fur- 
ther sonsidcration  it  will  become  maniXest 


that  his  position  is  not  greaUy  different  from 
ttie  position  of  the  owner  of  property  on 
Grape  street,  who  was  obliged  to  pay  his 
taxes,  notwithstanding  the  fact  that  he  liad 
already  made  full  payment  of  the  assessment 
levied  against  his  property;  and,  moreover, 
it  must  be  remembered  tliat  taxes  were  col- 
lected from  every  property  owner  in  Med- 
ford, and  ttfat  consequently  taxes  collected 
from  persons  who  owned  property  which  had 
never  been  charged  with  a  local  assessment 
were  used  to  pay  Interest  on  bonds,  induding 
the  bonds  Issued  on  the  Colby  assessment. 
To  relieve  Colby  from  paying  interest  on  bis 
assessment  would  be  to  extend  to  him  a  fa- 
vor not  accorded  to  those  who  have  paid  both 
thdr  taxes  and  their  assessment.  There  are 
no  equities  exempting  Colby  from  the  pay- 
ment of  Interest  on  his  assessment. 

[26]  We  have  thus  far  considered  and  dis- 
posed of  all  the  objections  which  Colby  has 
urged  against  the  Hanson  plan.  There  is  yet 
another  objection  which  must  be  noticed  be- 
cause It  is  necessarily  involved  in  this  suit 
The  Bancroft  bonding  act  was  passed  by  the 
Legislative  As.sembly,  and  it  is  a  statute  Of 
state-wide  application,  for  It  embraces  every 
dty  and  town  in  the  state.  The  amendments 
found  In  article  4,  {  la,  and  article  11,  $  2,  of 
the  Constitution  have  not  shorn  the  Legisla- 
ture of  power  to  enact  general  laws  concern- 
ing dties  and'  towns.  Rose  v.  Port  of  Port- 
land, 82  Or.  541,  162  Pac.  498. 

[2»]  Although  passed  prior  to  these  two 
constitutional  amendments,  the  Bancroft 
bonding  act  possesses  Just  as  much  validity 
now  as  it  did  when  originally  enacted,  for  it 
governs,  controls,  and  dominates  every  In- 
corporated dty  and  town  In  Oregon.  When 
a  property  owner  brings  himself  within  the 
Bancroft  bonding  act  he  puts  into  operation 
a  state  law  which  completely  controls  the 
dty  so  long  as  the  owner  promptly  pays  his 
Installments  and  interest.  The  city  is  utterly 
powerless  to  enact  and  enforce  municipal 
legislation  which  overrides  this  state  law. 
The  Bancroft  bonding  act  Hoes  not  compel 
any  owner  to  come  within  its  embrace,  but  It 
merely  holds  out  an  offer  which  an  owner 
may  accept  or  decline  as  he  chooses.  The 
dty  can  legislate  concurrently  on  the  same 
subject,  provided  its  legislation  does  not  at- 
tempt to  compel  owners  to  come  within  its 
embrace.  To  illustrate:  By  the  terms  of 
the  Bancroft  bonding  act  the  state  offers  to 
pr<q)erty  owners  a  plan  by  which  they  may 
postpone  the  payment  of  assessments;  tbe 
dty  can  also  devise  and  offer  a  plan  tor 
payment  by  installments  to  be  accepted  by 
the  owner  if  he  chooses,  but  the  dty  cannot 
compel  the  owner  to  accept  Its  plan,  because 
tbe  state  law  permits  the  owner.  If  be  wishes, 
to  accept  the  plan  offered  by  the  .  state. 
Again,  the  city  can  enact  munidpal  legls- 
lation  providing  for  a  plan  by  whidi  owners 
now  within  the  Bancroft  bonding  act  may. 
U  they  choose,  relinquish  their  rights  under 
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the  state  law  and  come  within  the  embrace  of 
the  municipal  plan;  but  the  city  Is  utterly 
powerless  to  compel  a  change.  In  Its  present 
form  the  Hanson  plan  attempts  by  force  of 
law  to  bring  all  assessed  property  within  Its 
embrace,  and  It  Is  therefore*  void  to  the  ex- 
tent that  It  attMnpts  to  operate  upon  proper- 
ty which  has  been  brought  nnder  the  protec- 
tion of  the  Bancroft  bonding  act 

Our  eonclusjons  thus  far  expressed  concern- 
ing the  Hanson  plan  may  be  summarized  thus : 
As  against  applicants,  under  the  Bancroft 
bonding  act  and  also  as  against  applicants 
nnder  the  water  main  provisions  of  the  char- 
ter, the  Hanson  plan  cannot  be  sustained,  be- 
cause It  attempts  compulsorlly  to  change  the 
contract  between  the  city  and  owners  rela- 
tive to  the  number  and  amount  of  Install- 
ments and  the  time  of  payment;  as  against 
applicants  under  the  Bancroft  bonding  act 
the  Hanson  plan  is  void,  because  the  attempt- 
ed municipal  legislation  conflicts  with  the 
state  legislation;  but  neither  the  contract 
nor  the  state  law  would  be  violated  If  the 
Hanson  plan  were  permissive  instead  of  com- 
pulsory. 

[27]  Stalley  confines  his  complaint  to  an 
attach  upon  (1)  the  proceedings  for  the  Im- 
provement of  Grape  street  and  (2)  the  assess- 
ment proceedings.  The  charter  of  Medford 
authorised  and  empowered  the  council  "to 
Improve  any  street."  No  improvement  could 
be  undertaken  without  iMsting  and  puUish- 
Ing  notice  for  ten  days  of  the  Intention  of  the 
council  to  order  the  Improvement  After 
hearing  all  protests  the  council  could,  "not- 
wlthstan'dlng  said  protests,  if  It  deems  the  Im- 
provement of  material  benefit  to  the  city, 
proceed  to  ascertain  and  determine  the  prob- 
able cost  of  making  such  Ifhprovement,  and 
assess  upon  each  lot  or  part  thereof  adjacent 
to  said  improvement  Its  proportionate  share 
of  the  ooBt  of  said  improvement." 

The  council  had  "full  control  of  all 
streets,"  and  could  "order  and  prescribe  the 
kind  and  character  of  all  improvements," 
and  couM  "prescribe  the  width"  of  the  Im- 
provement "and  the  mode  of  construction," 
and  could  "compel  the  owners  of  the  prop- 
erty abutting  thereon  or  benefited  thereby 
to  pay  the  cost  of  srudi  construction,  Improve- 
ment, and  repair,  in  such  manner  as  the  said 
coandl  shall  deem  for  the  best  interest  of 
aald  city."  The  charter  under  which  Med- 
ford was  -acting  from  1907  to  1913  lacked 
many  of  the  restrictions  which  are  usually 
found  In  the  municipal  charters.  The  power 
of  tlie  council  was  not  dependent  upon  a  pe- 
tition of  property  owners;  but  the  council 
acqnlreU  the  right  to  pave  a  street  by  declar- 
ing its  intention  and  by  posting  and  publish- 
ing notice  of  its  intention.  Pn^erty  owners 
had  the  privilege  of  protesting;  but  if  the 
council  deemed  the  proimsed  Improvement  of 
material  benefit  to  the  city,  it  could  make  the 
Improvement  and  assess  the  cost  to  the  abut- 
ting owners  "notwltltstandlng  said  protests." 


We  have  not  discovered,  nor  has  our  atten- 
tion been  called,  to  a  single  provision  In  the 
charter  requiring  the  council  to  give  notice 
to  bidders.  The  city  was  prohibited  from 
entering  into  any  contract  except  by  ordi- 
nance, but  this  was  the  only  express  limita- 
tion upon  the  power  of  the  council  to  con- 
tract; an^  hence,  after  Jurisdiction  was  ac- 
quired by  adopting  a  resolution  of  intention 
and  giving  the  required  notice  of  intention 
to  order  an  Improvement,  the  council  because 
vested  with  practically  unlimited  power  to 
contract  fOr  the  improvement 

On  February  15,  1910,  the  council  adopted 
a  resolution  to  pave  Grai>e  street  from  Sixth 
street  to  Eighth  street  Notice  of  this  reso- 
lution was  published,  but  there  is  no  proof 
of  posting.  On  April  8, 1910,  the  council  pass- 
ed an  ordinance  authorizing  a  contract  for 
the  improvement  of  Grai)e  street  from  Sixth 
street  to  Eighth  street  to  be  made  with  the 
Clark  &  Henry  Construction  Company,  and 
afterwards  this  contract  was  amendeid  by  an 
ordinance  which  was  passed  on  July  19, 1910. 

On  February  23,  1910,  a  petlUon  was  filed, 
asking  that  Grape  street  be  paved  from 
Eighth  street  south  to  the  dty  limits.  On 
March  3,  1910,  a  resolution  of  Intention  to 
pave  Grape  street  from  Eighth  street  south 
to  the  city  limits  was  adopted,  and  notices 
were  posted  and  published.  Subsequently,  on 
July  8,  1910,  a  second  resolution  of  intention 
to  Improve  was  adopted,  and  while  notice  of 
this  resolution  was  posted,  there  is  no  proof 
of  its  publlcatioD  in  any  newspaper.  On  Au- 
gust 2, 1910,  the  council  by  oi*dinance  author- 
ized a  contract  for  the  improvement  of  Grape 
street  from  Eighth  street  to  south  ci^  limits 
to  be  entered  into  with  the  Clark  &  Henry 
Construction  Company. 

On  February  21,  1911,  the  council  adopteU 
a  resolution  of  intention  to  pave  Grape  street 
from  Sixth  street  to  south  city  limits-.  There 
was  both  a  posting  and  publication  of  notice 
that  the  council  intended  to  order  the  im- 
provement, and  that  it  would  meet  on  March 
7,  1011,  at  7:30  p.  m.,  and  that  all  protests 
would  be  beard  at  that  time.  The  couudl 
met  on  March  7th  pursuant  to  notice,  and  aft- 
er transacting  some  business  adjoume«i  to 
meet  on  March  8, 1911.  The  council  met  pursu- 
ant to  adjournment,  and  adopted  a  resolu- 
tion oiyerlng  the  improvement  of  Grape 
street  from  Sixth  street  to  south  city  limits. 
On  August  16,  1911,  the  council  passed  an 
ordinance,  which  recites  that  the  council 
"finds  that  the  special  and  peculiar  benefit 
accruing  uiwn  each  lot  or  part  thereof  adja- 
cent to  said  improvement  and  In  Just  propor- 
tion to  benefits,  to  be  the  respective  amounts 
hereinafter  set  opposite  the  number  or  de- 
scription of  each  lot  or  part  thereof,  and  such 
amounts  respectively  are  hereby  declared  to 
be  the  proportionate  share  of  each  lot  or  part 
thereof,  of  the  cost  of  such  improvement 
•  •  • "  The  Stalley  property  is  included 
in  this  assessment  ordinance. 
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The  resolntton  of  Febmary  21,  1911,  In- 
cluded all  that  part  of  Grape  street  which 
was  covered:  (1)  By  the  prior  resolution  of 
Intention  to  pave  from  Sixth  to  Eighth;  and 
(2)  by  the  two  prior  resolutions  of  Intention 
to  pave  from  Eighth  street  south  to  the  dty 
limits.  Presumably  the  Improvement  waB 
ma'de  by  the  Clark  &  Henry  CJonstructlon 
Company  on  the  faith  of  the  two  contracts 
which  they  had  made  under  the  two  ordl; 
nances  authorizing  the  dty  to  contract  for  a 
pavement  from  Sixth  street  to  Eighth  street 
and  from  Eighth  street  south  to  the  dty  lim- 
its, for  there  is  no  affirmative  statement  that 
no  other  contract  was  made.  The  record 
does  not  disclose  whether  the  work  was  ac- 
tually done  before  or  after  the  adoption  of 
the  last  resolution.  Tlie  resolution  of  Febru- 
ary 21,  1911,  was  followed  by  th«  requisite 
posting  and  publication  of  notice,  and  the 
coundl  acquired  full  power  to  make  the  Im- 
provement for  Sixth  street  south  to  the  dty 
limits.  The  resolution  of  March  8, 1910,  was 
also  followed  by  the  requisite  posting  and 
publication  of  notice,  aiM  authorized  the 
council  to  improve  South  Grape  street  from 
Eighth  street  south  to  the  dty  limits;  and 
even  though  the  resolution  of  July  8,  1910, 
concerning  that  part  of  South  Grape  street 
lying  between  Eighth  street  and  the  dty  lim- 
its was  defective,  and  even  though  the  resolu- 
tion of  February  16, 1910,  relating  to  the  por- 
tion of  Grape  street  between  Sixth  and 
Eighth  streets,  was  also  defective,  these  two 
defective  resolutions  cannot  Invalidate  the 
improvemoit  and  assessment  proceedings, 
when  it  appears  from  the  record  that  by  one 
resolution  the  coundl  acquired  Jurisdiction 
to  improve  from  Eighth  street  south  to  the 
dty  limits  and  by  another  resolution  acquired 
full  power  to  improve  from  Sixth  street  south 
to  the  dty  limits,  when  It  appears  that  the 
work  was  actually  done  and  the  assessment 
malde  without  any  protest  on  the  part  of 
StaUey,  and  when  it  further  appears  that 
.  he  is  chargeable  with  laches  because  he  wait- 
ed 8  years  before  protesting  at  attempting 
to  defeat  the  assessment 

[21]  The  objection  that  the  resolution  of 
February  21,  1911,  was  adopted  without  a 
petition  signed  by  property  owners  comes  to 
naught  when  it  is  remembered  that  the  char- 
ter empowers  the  coundl  to  act  without  a  pe- 
tition. 

Complaint  is  made  because  the  record  of 
the  coundl  meeting  of  March  7,  1911,  does 
not  disclose  whether  any  protest  was  filed 
against  the  improvement  Although  the 
coundl  had  ample  power  to  order  the  im- 
provement in  despite  of  any  remonstrance 
that  may  have  been  filed,  it  will  be  assumed 
that  the  record  must  contain  some'  redtal 
showing  whether  a  remonstrance  was  filed. 
The  resolutiMi  of  March  8,  1911,  ordering 
the  Improvement  of  Grape  street  from  Sixth 
street  south  to  the  dty  limits,  refers  to  the 
resolution  of  Intention  and  the  giving  of  no- 
tice, and  then  redtes  "whereas  no  protests 


were  recdved  against  the  same.  •  •  •" 
This  affirmative  finding  is  suffldent  especi- 
ally after  a  delay  of  six  yeare.  Again,  tb» 
assessment  ordinance  of  August  16,  1911,  re- 
dtes that: 

"'So  protests  having  been  filed  against  1h» 
Improvement  of  Grape  street  from  Sixth  street 
to  loath  dty  limits,  du«  notice  of  the  intention 
of  the  council  to  cause  said  improvement  to  be 
made  having  been  given  and  said  improvement 
having  been  ordered  made.    •    *.  •  " 

[21]  Stailey  insists  that  the  assessment 
should  be  annulled  because  the  dty  permit- 
ted many  owners  to  bring  their  property 
within  the  Bancroft  bonding  act  when  th& 
actual  value  of  their  property  was  less  than 
the  amount  of  their  assessment ;  but  the  an- 
swer to  this  objectlcm  is  that  the  right  to 
pay  in  installments  depends  upon  whether 
the  amount  of  the  spedal  benefit  assessment 
Is  less  than  the  valuation  "as  shown  by  the 
last  tax  roll  of  the  county,"  and  it  is  con- 
ceded that  every  lot  was  valued  on  the  tax 
roll  for  more  than  the  special  benefit  assess- 
ment levied  against  it 

[30]  It  is  now  too  late  to  object  to  the 
amount  of  the  assessment  against  the  Stailey 
property.  The  coundl  levied  the  assess- 
ment after  first  finding  "that  the  spedal  and 
peculiar  benefit  accruing  upon  each  lot 
•  •  •  and  In  Just  proportlcm  to  benefits" 
to  be  the  amount  so  assessed.  There  is  no 
charge  of  fraud.  Stailey  admits  that  his 
PToperty  has  recdved  some  benefit  from  the 
improvement;  and  this  admission,  coupled 
with  the  fact  that  there  la  no  charge  of 
fraud,  renders  the  finding  of  the  council  con- 
clusive in  this  suit  Paulson  v.  Portland, 
16  Or.  450,  460,  19  Pac.  460,  1  L.  R.  A.  673  ; 
Masters  r.  PorUand,  24  Or.  161,  165,  33  Pac. 
640;  O.  A  0.  R.  R.  Co.  v.  Portland,  25  Or. 
229,  238,  36  Pac.  462,  22  L.  R.  A.  713 ;  Dun- 
iway  V.  Portland,  47  Or.  1(»,  112,  81  PacL 
946;  Hughes  v.  Portland,  58  Or.  370,  385,. 
100  Pac.  942;  Hout^  v^  Rosebnig,  56  Or. 
238,  244,  108  Paa  186. 

[31]  The  decision  of  this  court  In  ESng  t. 
Portland,  38  Or.  402,  68  Pac.  2,  55  L.  R.  A. 
812,  affirmed  by  the  United  States  Supreme 
Court  in  184  U.  S.  61,  22  Sup.  Ct  200,  46  L. 
Ed.  481,  forecloses  debate  about  the  valldltjr 
of  the  front  foot  rule  of  assessment 

[32]  Another  contention  arises  out  of  the- 
fact  that  the  cost  of  the  street  intersections- 
was  Included  In  the  assessment  for  the  Grape 
street  Improvement  while  the  expense  of 
paving  the  intersections  in  the  Main  street. 
and  Oakdale  avenue  improvements  was  paid 
by  general  taxation,  with  the  result  that 
owners  of  the  property  abutting  on  Grape- 
street  paid  all  the  expenses  of  paving  the 
intersections  In  that  street  and  at  the  same 
time  helped  to  pay  for  the  intersections  lu 
Main  street  and  Oakdale  avenue.  The  coun- 
cil had  the  power  of  exercising  Its  discre- 
tion as  to  whether  It  would  Include  or  ex- 
clude the  cost  of  street  intersections  wben 
making  the  assessment ;  and  when  the  coun- 
cil possesses  this  discretionary  power.  It  irUt. 
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not  be  prerented  from  levying  special  aaaess- 
ments  for  an  Improvement,  even  tbough  it 
Jtas  In  the  past  paid  for  the  same  kind  of 
Improvement  by  general  taxation.  Ladd  v. 
■Oambell,  85  Or.  393,  400,  60  Pac.  113;  Mc- 
Cheaney  v.  Chicago,  152  lU.  543,  38  N.  R 
767;  1  Page  and  Jones  on  Tax.  by  Assess. 
H  236,  289,  317,  and  440 ;  2  Page  and  Jones 
«n  Tax.  by  Assess.  $  Tie.  See,  also,  Durrett 
V.  Davidson,  122  Ky.  8S1,  98  S.  W.  25,  8  L. 
S.  A.  (N.  S.)  546. 

The  printed  brief  for  the  plaintiffs  sug- 
gests several  other  objections,  but  it  le  suffi- 
cient to  say  that  we  have  examined  them  and 
conclude  that  they  are  without  merit  Stai- 
ley  is  not  entitled  to  a  cancellation  of  the  as- 
sessments levied  upon  his  proiperty. 

Although  it  may  be  assumed  that  the  Han- 
son plan  would  not  violate  any  rights  of  own- 
ers who  are  neither  within  the  protection  of 
the  Bancroft  bonding  act  nor  within  the 
protection  of  the  city  charter  provisions  con- 
cerning water  mains,  yet  the  assessments 
which  are  protected  by  the  charter  and  the 
Bancroft  bonding  act  constitute  such  a  lai^ 
part  of  the  total  amount  covered  by  the  Han- 
son plan,  and  so  materially  enter  into  the 
Tery  framework  and  purpose  of  the  plan  it- 
self as  to  destroy  the  whole  measure. 

The  circuit  court  correctly  decreed  that 
the  proceedings  for  the  improvement  of 
Orape  street  and  for  the  assessment  of  the 
cost  of  the  Improvement  were  unassailable, 
and  that  the  assessment  against  the  Stailey 
property  was  a  valid  charge,  and  therefore 
this  part  of  the  decree  is  affirmed ;  but,  for 
the  reasons  already  stated,  it  was  error  to 
hold  that  thei  Hanson  plan  was  a  valid 
amendment  to  the  city  diarter,  and  conse- 
^noitly  this  part  of  the  decree  is  reversed. 
The  dty  la  entitled  to  a  Judgment  against 
Stailey  for  costs  and  disbursements  whUe 
Colby  is  entitled  to  a  Judgment  against  the 
dty  for  his  costs  and  disbursements. 

McBRIDE,  C.  J.,  and  BENSON  and  BUB- 
NBTT,  JJ.,  concur. 


JONES  V.  SKILES  et  al. 
(Supreme  Court  of  Oregon.    Sept  19,  1917.) 

1.  Pleadiro  ^s»214(1)— Demusbeb— Assinip- 
TiON  OF  Fact. 

On  a  demurrer  to  a  complaint,  the  allega- 
tions in  the  complaint  must  be  assumed  to  be 
true. 

2.  Pabtnebbhif  «s>327(3)  —  Accountino  — 
Cboss-Bill. 

In  a  lew  action  on  notes,  where  liability  is 
•o  inextricably  Involved  with  a  partnership 
transaction  that  nothing  short  of  an  accounting 
could  furnish  data  necessary  to  determine  the 
issaes  of  the  action,  a  cross-bill  in  equity  for  an 
accounting  is  proper. 

Department  1.  Appeal  from  Circuit  Court 
liarion  County;   Wm.  Galloway,  Judge. 

Suit  by  J.  C.  Jones  against  O.  W.  Sklles 
and  M.  N.  Lewis.    From  an  order  sustaining 


a  demurrer  to  plaintiffs  amended  complaint 
plaintiff  appeals.    Reversed  and  remanded. 

This  Is  an  appeal  from  the  order  of  the 
trial  court  sustaining  a  demurrer  to  a  cross- 
bill in  equity.  The  facts  as  gleaned  from  the 
complaint  are  as  follows: 

On  June  3, 1913,  plaintiff  was  the  owner  of 
a  business  in  Forest  Grove,  which  consisted 
of  stonecuttlng  and  the  manufacture  of  mon- 
uments. On  that  day  the  defendant  Leviris 
entered  Into  a  written  agreement  of  partner- 
ship with  plaintiff,  whereby  he  purchased  a 
half  interest  in  such  business,  agreeing  to 
pay  therefor  the  sum  of  $3,302.19,  which  obli- 
gation was  evidenced  by  six  promissory 
notes,  payable  at  various  intervals,  the  last 
of  which  would  mature  on  June  3,  1916.  It 
was  further  stipulated  that  in  the  meanwhile 
they  should  Jointly  conduct  the  business, 
sharing  equally  in  both  profits  and  losses,  and 
that,  when  all  the  notes  above  referred  to 
were  paid,  plaintiff  would  execute,  to  defend- 
ant Lewis  a  good  and  sufficient  bill  of  sale 
of  such  haU  Interest  in  the  business.  After 
a  time  they  moved  the  business  to  Salem. 
On  November  7, 1913,  plaintiff,  at  the  sugges- 
tion of  Lewis,  purchased  certain  real  estate 
In  Salem,  as  a  location  for  the  business,  pay- 
ing $56&67  in  cash  and  entering  Into  a  ccm- 
tract  with  the  owner  in  regard  to  deferred 
payments;  this  contract  being  In  the  Joint 
names  of  Jon^  and  Lewis.  The  total  pur- 
chase price' of  this  property  was  $1,700,  all 
of  which  was  finally  paid  by  the  plaintiff  and 
out  of  the  business.  At  the  time  the  partner- 
ship was  undertaken,  the  defendant  Sklles 
was  In  the  employ  of  the  firm,  and  so  oontln- 
ned  until  June  12,  1915,  when  Jones  dis- 
charged him.  Lewis  protested  against  this 
act  and  said  that  if  Sklles  was  discharged, 
he  would  withdraw  from  the  business,  and 
proposed  to  sell  his  Interest  therein  to  Jones. 
Prior  to  this  time  the  partners  had  executed 
their  Joint  notes  to  a  bank  at  Forest  Grove 
for  an  amount  aggregating  $2,000,  and  had 
turned  over  to  the  bank,  as  collateral,  the 
notes  executed  by  Lewis  at  the  inception  of 
the  partnership.  It  Is  alleged  that  Jones 
has  but  little  education,  Is  Ignorant  of  book- 
keeping, and  trusted  Lewis  to  act  as  ac- 
countant for  the  firm;  that  on  August  2, 
1915,  the  date  of  the  alleged  sale  of  Lewis' 
Interest  to  Jones,  the  former  informed  plain- 
tiff that  the  total  assets  of  the  firm  were  $13,- 
265.09  and  the  liabilities  $3,787.02,  and  fur- 
ther represented  the  profits  of  the  business 
to  be  an  amount  grossly  in  excess  of  their 
true  value.  These  representations  were  false, 
and  known  by  Lewis  to  be  false,  and  were 
made  for  the  purpose  of  deceiving  and  de- 
frauding plaintiff  into  purchasing  from  Lew- 
is his  interest  in  the  business,  when  in  fact 
he  had  no  valuable  Interest  therein,  since 
no  part  of  the  purchase-price  notes  had  been 
paid  by  him,  and  he  had  already  withdrawn 
considerable  sums  of  money  for  his  own  use. 


4s»For  other  cases  see  same  topic  «ad  KST-NDMBBR  In  »U  Ker-Numberad  Dlgesu  and  Indexes 
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In  rdiance  up<m  these  false  representations, 
plaintiff  entered  into  an  agreement  which 
reads  thus: 

"This  agreement,  made  in  daplicate  the  2d 
day  of  Augufit,  1015,  by  and  between  M.  N. 
Lewis,  of  Salem,  Oregon,  hereinafter  called  the 
'seller,'  and  J.  O.  Jones,  of  the  same  place,  here- 
inafter called  the  'buyer,'  witneaseth:  That  eaid 
seller  agrees  to  and  does  hereby  sell  and  trans- 
fer unto  said  buyer  all  his  interest  in  the  Capi- 
tal Monument  Works,  located  at  Salem,  Ore- 
gon, including  the  physical  properties,  book  ac- 
counts, contracts,  and  good  will  of  said  business, 
conducted  under  the  name  of  Capital  Monument 
Works,  for  the  consideration  of  f  1,000.00,  to  be 
paid  in  the  manner  and  at  the  time  hereinafter 
specified:  $100.00  in  cash,  $100.00  in  sixty  days, 
$100.00  in  ninety  days,  $200.00  in  six  months, 
and  $500.00  in  one  year.  All  deferred  pay- 
ments to  draw  interest  at  the  rate  of  6  per 
cent,  per  annum  until  paid.  Said  indebtedness 
being  evidenced  by  promissory  notes  signed  by 
said  buyer.  In  consideration  of  said  sale  said 
buyer  agrees  to  assume  all  obligations  outstand- 
ing against  said  business,  conducted  under  the 
name  of  the  Capital  Monument  Works,  and 
which  was  a  part  of  said  partnership.  Further, 
it  is  understood  that  the  seller's  title  in  said 
property  and  business  shall  be  retained  by  him 
until  the  purchase  price  of  $1,000.00  and  inter- 
est is  fully  paid,  and  until  said  seller  is  re- 
leased from  any  liability  on  account  of  four 
promissory  notes,  aggregating  $2,000.00  pay- 
able to  the  First  National  Bank  of  Forest  Grove, 
Oregon,  as  well  as  certain  promissory  notes 
heretofore  riven  by  the  seller  to  the  buyer  and 
now  hypothecated  with  said  bank  as  security 
to  insure  the  payment  of  said  four  promissory 
notes,  aggregating  $2,000.00.  It  is  a  provision 
of  this  agreement,  and  it  is  mutually  agreed, 
that  eaid  seller  shall  remain  in  the  employ  of 
said  Capital  Monument  Works  in  the  capacity 
of  traveling  salesman,  having  for  his  duties  the 
seTling  of  monuments,  and  shall  remain  in  such 
employment  until  released  from  any  legal  lia- 
bility on  account  of  said  four  notes  given  to  the 
First  National  Bank  of  Forest  Grove,  and  such 
further  time  as  is  mutually  agreeable  to  the 
parties  to  this  contract.  In  consideration  of 
such  services  said  buyer  agrees  to  pay  said 
seller  one-half  of  aU  the  profits  realized  from 
sales  made  by  said  seller,  to  be  paid  to  said 
seller  whensoever  the  purchase  price  for  said 
monument  has  been  paid." 

It  is  averred  that  all  these  wrongful  acts, 
and  others  which  are  set  out  In  the  cross-bill, 
were  part  of  a  conspiracy  between  Lewis  and 
Sklles  to  secure  for  their  own  use,  and  with- 
out consideration,  plaintiff's  business;  that 
in  pursuance  of  such  collusion  and  conspira- 
cy Lewis  assigned  to  Sklles  three  of  the  four 
notes  mentioned  In  the  contract  of  sale  above 
set  out,  and  had  begun  actions  at  law  to  re- 
cover thereon  from  plaintiff ;  and  that  Sklles 
took  the  notes  with  full  knowledge  of  the 
fraud,  and  with  full  knowledge  of  all  the  de- 
fenses thereto,  and  paid  nothing  for  them. 
It  is  further  alleged  that  Lewis  did  not  keep 
true  and  correct  accounts  of  the  transactions 
of  the  firm,  and  plaintiff  is  still  unable  to  ob- 
tain a  true  statement  of  Its  affairs  at  the 
time  of  the  alleged  sale  on  August  2, 1916.  In 
October,  1915,  Sklles  and  I*  J.  Lewis,  the  wife 
of  defendant  Lewis,  established  a  similar 
business  at  Beaverton,  with  defendant  Lewis 
acting  as  manager,  and  since  then  have,  as 
far  as  possible,  diverted  all  business  away 
from  plaintiff  to  their  own  plant.    It  is  also 


asserted  that,  at  the  Hme  of  the  alleged  sale 
to  Jones,  Lewis  had  in  his  possession  designs, 
samples,  and  personal  property  belonging  to 
plaintiff  which  he  refuses  to  return,  and 
which  have  since  been  in  use  by  defendants. 
Plaintiff,  having  made  final  payment  upon 
the  real  estate  heretofore  mentioned,  has 
been  unable  to  obtain  a  deed  thereto,  because 
Lewis  refuses  to  quitclaim  the  same.  Lewis 
still  claims  an  interest  in  plaintiff's  business 
by  reason  of  the  unpaid  notes,  but  has  done 
nothing  In  sui^Mrt  or  aid  thereof.  It  is  also 
alleged  that  Lewis  is  Insolvent  The  prayer 
Is  for  an  accounting  of  the  partnership  af- 
fairs, that  plaintiff  be  decreed  to  be  the  ex< 
elusive  owner  of  the  business,  that  the  con- 
tract of  sale  to  Lewisi'be  canceled,  that  the 
actions,  upon  plaintiff's  notes  be  perpetually 
enjoined,  and  that  plaintiff  have  judgment 
for  the  amount  of  the  promissory  notes  giv- 
en by  Lewis  in  payment  for  his  partnership 
in  the  business,  and  for  general  relief. 

E.  O.  Wright,  of  Portland,  for  appellant 
E.  M.  Page,  of  Salem  (McNary  &  McNary,  of 
Salem,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  foregoing  stqtjement  does 
not  include  all  the  allegations  found  in  the 
complaint,  but  enough  has  been  set  out  to 
show  that  plaintiff's  liability  upon  the  promis- 
sory notes  sued  upon  in  the  actions  at  law  is 
so  inextricably  lUTOlved  with  the  partnership 
transactions  that,  assuming  these  allegations 
to  be  true,  as  we  must  upon  demurrer,  noth- 
ing short  of  an  accounting  of  such  partner- 
ship business  oould  furnish  the  data  neces- 
sary to  Justly  determine  the  issues  of  the 
actions  at  law.  It  Is  quite  true,  as  said  by 
this  court  in  Doee  v.  Beatie,  62  Or.  308,  316, 
123  Pac.  383,  388,  that: 

"When  in  a  law  action  the  defendant  can 
legally  set  forth  the  facts  constituting  his  en- 
tire defense,  his  answer  is  adequate,  and  there 
is  no  necessity  for  a  resort  to  a  suit  in  equity 
in  the  nature  of  a  cross-biU." 

But  along  with  this  statement  there  runs 
another,  equally  important,  which  is  well  ex- 
pressed in  Tooze  v.  Heighten,  79  Or.  645,  554, 
156  Pac.  245,  248,  as  follows: 

"If,  however,  the  defense  available  at  law 
is  not  as  plain,  adequate,  complete,  practical, 
and  efficient  as  a  defense  on  the  same  facts  in 
a  court  of  equity,  a  cross-biU  may  be  inter- 
posed." 

The  cross-bin  In  the  present  case  alleges 
facts  constituting  a  partnership,  alleges  fraud 
and  conspiracy  to  wrong  plaintiff,  and  alleges 
facts  tending  to  show  that  the  notes  In  ques- 
tion are  a  part  of  these  Involved  transactions. 
We  think,  therefore,  that  the  trial  court  erred 
In  sustaining  the  demurrer. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murreft 

McBRIDE,  C.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 


Digitized  by 


Google 


Or.) 


HENRY  D.  DAVIS  litTMBER  CO.  v.  A.  F.  CX)ATES  LUMBER  CX). 


607 


HENRY  D.  DAVIS  LUMBER  CO.  Y.  A.  P. 
COATES  LUMBER  CO. 

(Supreme  Coart  of  Oregon.    Sept  19,  1917.) 

1.  Sales   «94U(—ACTioKft— Pleading— Pxb- 

FORMANCE. 

Where  a  contract  for  the  sale  of  lumber  pro- 
vided for  part  payment  in  advance,  and  excused 
default  resulting  from  accident,  etc.,  plaintiiTs 
complaint,  whicn  did  not  aver  performance  on 
its  part,  or  readiness  to  perform,  is  insufficient 
to  state  a  cause  of  action,  particularly  where  de- 
fendant attempted  to  excuse  its  nonperform- 
ance on  the  ground  of  accident  beyond  its  con- 
trol; for  in  an  action  on  a  contract  containing 
mutually  dependent  covenants  plaintiff  must 
allege  full  performance,  or  readiness  and  ability 
to  perform,  on  his  part,  before  he  can  put  de- 
fendant in  default  and  claim  damages. 

2.  Saxes  «=>411—Pekfokkanob— Complaint. 

Where  defendant  by  its  answer  sought  to  ex- 
cuse nonperformance  of  a  contract  of  sale,  but 
did  not  repudiate  it,  the  complaint,  which  failed 
to  aver  performance  or  readiness  to  perform  by 
plaintiff,  cannot  be  sustained  on  the  theory  that 
It  was  unnecessary  for  plaintiff  to  tender  per- 
formance of  a  vain  thing. 

S.  Appeal  and  Ebbor  «=3l93(9)— Objectionb 
IN  Ia)wk&  Oouet  —  Complaint  —  Supfi- 

CIENCT. 

The   objection   that  a  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  never  waived,  and  may  be  raised  for 
the  first  time  in  the  Supreme  Court. 
4.  Trial  e=s>388(2)— Findinob  of  Faoi  and 

CONCLTTSIONS  OP  LAW— NeCEBSITT. 

Where  the  complaint  failed  to  state  a  cause 
of  action,  the  court,  under  L.  O.  L.  §  79,  de- 
claring that,  at  any  time  when  the  pleadings  are 
complete  and  either  party  fails  or  declines  to 
plead  further,  judgment  may  be  rendered  on 
the  pleadings,  properly  sustained  defendant's 
motion  for  judgment  without  filing  findings  of 
fact  or  conclusions  of  law,  despite  section  158, 
requiring  that  upon  trial  of  an  issue  of  fact  by 
the  court  its  decision  shall  be  in  writing  and 
shall  state  the  facts  and  conclusions  of  law 
separately. 

Department  2.  Appeal  from  Circuit  Court, 
Tillamook  County;    Geo.  R.  Bagley,  Judge. 

Action  by  the  Henry  D.  Davis  Lumber 
Company  against  A.  F..  Coates  Lumber  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

After  stating  the  corporate  character  of  the 
parties,  the  complaint  avers  that  the  plaintiff 
and  defendant  entered  into  a  contract,  a  copy 
of  wblch  is  attached  to  the  complaint,  where- 
by the  former  agreed  to  purchase  from  the 
latter,  who  promtsed  to  deliver  to  the  former, 
a  certain  amount  of  spruce  lumber  within 
SO  days  from  the  date  of  the  order  at  a  fixed 
price  mentioned.  All  this  is  admitted  by  the 
answer.  Further  proceeding,  the  plaintiff 
charges  an  utter  refusal  and  neglect  on  the 
part  of  the  defendant  to  furnish  or  deliver 
any  of  the  lumber  specified  by  the  contract 
within  90  days,  or  at  any  time.  The  initi- 
atory pleading  shows  that  about  tliat  time  the 
plaintiff,  depending  upon  Its  stipulation  with 
the  defendant,  contracted  to  deliver  to  a 
third  party  this  same  lumber  and  by  reason 
of  tbe  default  of  the  defendant  was  com- 


pelled to  re^)ond  in  damages  to  the  concern 
to  whom  the  lumber  was  ultimately  to  be 
furnished.  The  contract  relied  upon  is  in  tbe 
form  of  an  order,  signed  by  the  plaintiff  and 
directed  to  the  defendant.  Treating  of  the 
terms  of  payment,  it  contains  this  provision: 
"Terms  of  order,  90%  advance  less  2%  dis- 
count," etc.  Tbe  defendant  denies  the  breach 
of  tbe  agreement  charged  against  It  Fur- 
ther defending,  the  answer  sets  out  a  pro- 
vision of  the  con,tract  in  these  words: 

"It  is  understood  that  this  order  is  to  be  ship- 
ped promptly  after  acceptance;  car  shortage, 
accidents,  or  delays  beyond  your  control  to  oe 
considered  as  reasonable  excuse  for  delaying 
shipment,  but  in  such  event  we  are  to  be  fully 
and  promptly  notified." 

After  stating  this  provision  of  the  contract, 
the  defendant  avers  in  substance  that,  as  the 
plaintiff  well  knew,  the  only  source  of  supply 
wtilch  the  defendant  had  for  logs  from  which 
to  manufacture  lumber  was  from  a  boom 
company,  and  that  the  sole  means  of  getting 
the  logs  was  by  floating  them  down  a  small 
stream  into  the  Tillamook  river,  and  thence 
to  the  defendant's  mill  at  Tillamook  City; 
that  in  order  to  make  tbe  small  stream  avail- 
able for  the  purpose  it  was  necessary  to  con- 
struct dams  thereon,  without  which  it  could 
not  be  used  for  the  purpose,  but  that,  without 
the  fault  of  any  one,  high  water  washed  out 
one  of  the  dams,  making  it  impossible  for  the 
logs  to  be  delivered,  or  for  plaintiff  entirely 
to  fulfill  the  order,  of  all  of  which  the  plain- 
tiff was  promptly  notified;  that  it  was  con- 
templated by  the  parties  that  the  lumber 
should  be  manufactured  at  tbe  defendant's 
mill  In  the  usual  course  of  business.  This  Is 
traversed  by  the  reply.  At  a  hearing  tbe 
court  entered  a  Judgment  in  these  words, 
after  a  recital  of  the  appearances: 

"The  court,  being  fully  advised  in  the  prem- 
ises, does  sustain  defendant's  motion  for  a  judg- 
ment in  its  favor;  there  being  no  pleading  or 
proof  of  plaintiff's  ability  or  willingness  to  per- 
form the  contract  sued  on.  It  is  by  the  court 
ordored  and  adjudgfid  that  plaintiff  take  nottiing 
by  this*action,  and  the  defendant  have  and  re- 
cover of  and  from  the  plaintiff  its  costs  and  dis- 
bursements herein  taxed." 

The  plaintiff  appeals. 

Virgil  L.  Clark,  of  Portland  (Clark,  Geneste 
&  Harrison,  of  Portland,  on  the  brief),  for 
appellant  H.  T.  Botts,  of  Tillamook,  for  re- 
spondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  no  bill  of  exceptions  In 
the  record.  Tbe  contention  of  the  plaintiff  is 
that  the  Judgment  is  void  because  there  were 
1:0  findings  of  fact  or  conclusions  of  law.  It 
Is  true  that  section  158,  L.  O.  L.,  requires 
that: 

"Upon  the  trial  of  an  issue  of  fact  by  the 
court,  its  decision  «hall  be  given  in  writing,  and 
filed  with  the  clerk  during  the  term  or  within 
twenty  days  thereafter.  Tbe  decision  shall  state 
the  facts  found,  and  tbe  conclusions  of  law 
separately,  without  argument  or  reason  there- 
for.    •     •     •" 


^ssFor  other  oases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Difests  and  Indexes 
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The  section  Is  applicable  to  a  trial  of  an 
issue  of  fact,  and  not  where  a  mere  issue  of 
Jaw  is  Involved.  It  Is  said  In  section  79,  L. 
O.I/.: 

"  •  •  •  And  at  any  time  when  the  plead- 
ings in  the  suit  or  action  are  complete,  or  either 
party  fails  or  declines  to  plead  further,  the 
court  may,  upon  motion,  grant  to  any  party 
moving  therefor,  such  judgment  or  decree  as  it 
may  appear  to  the  court  the  moving  party  is 
entitled  to  upon  the  pleadings." 

The  order  of  the  court  here  Id  question  re- 
cites that  there  is  no  pleading  of  plaintiff's 
ability  or  wllUngness  to  perform  the  con- 
tract sued  npon.  In  the  absence  of  a  bill  of 
exceptions,  and  there  being  no  findings  of  fact 
or  conclusions  of  law  within  the  meaning  of 
section  158,  supra,  the  question  presented  Is 
whether  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action.  The  contract 
Involved  is  one  prescribing  what  la  to  be 
done  by  the  plaintiff  and  what  by  the  defend- 
ant Thede  are  at  least  concurrent  covenants. 
Indeed,  referring  to  the  phrase  already 
quoted,  "Terms  of  order,  90%  advance,"  If  It 
were  necessary.  It  might  well  be  decided  that 
this  was  a  condition  precedent,  so  that  the 
plaintiff  would  be  compelled  to  pay  90  per- 
cent, of  the  purchase  price  In  advance  of  de- 
livery of  the  lumber.  Waiving  this,  and  con- 
sidering the  matter  as  one  of  mutual  de- 
pendent covenants,  however,  It  frequently  has 
been  held  that  In  declaring  upon  such  a  con- 
tract the  plaintiff  must  allege  full  perform- 
ance, or  readiness  and  ability  to  perform,  on 
his  part,  before  he  can  put  the  defendant  In 
default  and  claim  damages  as  for  a  breach 
of  the  stipulation.  Catlin  v.  Jones,  48  Or.  158, 
85  Paa  515;  Longfellow  v.  Huffman,  49  Or. 
486,  90  Pac.  907 ;  Mann  v.  Flynn,  62  Or.  465, 
125  Pac.  274.  The  complaint  Is  utterly  silent 
on  this  subject,  and  does  not  anywhere  state 
or  attempt  to  state  either  performance  by  the 
plaintiff  or  Its  readiness  or  ability  to  comply 
with  the  stipulation  on  Its  part  It  is  not  an 
instance  of  a  lame  statement  of  a  wholly 
good  cause  of  action.  The  complaint  is  ut- 
terly mute  in  this  essential  particular. 

The  answer  of  the  defendant  does  not  indi- 
cate any  repudiation  of  Its  agreement  It 
pleads  an  excuse  for  not  performing,  and 
shows  that  It  is  yet  within  the  pale  of  Its 
covenant  and  has  not  broken  It  The  right 
to  delay  under  the  circumstances  is  as  much 
a  part  of  the  contract  as  any  other  feature 
of  it  This  takes  the  case  out  of  the  doc- 
trine, announced  in  Catlin  v.  Jones,  to  the 
effect  that  although  the  complaint  Is  defec- 
tive, yet  If  the  matter  In  respect  to  which  It 
Is  wanting  is  put  in  issue  by  the  answer  and 
reply,  the  imperfection  is  cured.  In  that  case 
the  complaint  was  faulty.  In  that  It  did  not 
allege  the  readiness  and  ability  of  the  plain- 
tiff to  perform;  but  the  answer  charged  a 
breach  of  the  contract  by  the  plaintiff  in  this 
very  respect,  which  was  In  turn  challenged 
by  the  reply.  The  matter  was  therefore 
properly  before  the  court  for  determination. 


and  the  decision  was  put  npon  a  proper  basis 
and  rightly  rendered.  Here,  however,  the  de- 
fect In  the  complaint  Is  not  aided  by  the 
answer. 

[2]  Neither  Is  the  case  within  the  teaching 
of  Mvesley  v.  Krebs  Hop  Co.,  57  Or.  352,  367, 
97  Pac.  718,  107  Pac.  460,  112  Pac.  1,  to  the 
effect  that,  where  the  defendant  has  repudi- 
ated the  contract,  It  Is  not  necessary  for  the 
plaintiff  to  tender  performance,  as  that  would 
be  a  vain  thing.  As  already  Indicated,  the  de- 
fendant here  Is  not  In  the  position  of  re- 
noundng  the  contract  or  refusing  to  perform. 
The  answer  only  avers  a  stipulated  excuse 
for  not  delivering  the  lumber,  and  Is  in  ao 
coidance  with  the  covenant,  rather  dian  in 
breach  thereof. 

[3, 4]  The  objection  that  the  complaint  does 
not  state  facta  sufDclent  to  constitute  a 
cause  of  action  Is  never  waived,  and  may  be 
raised  even  for  the  first  time  In  the  Supreme 
Court  Made  v.  City  of  Salem,  8^  Or.  275; 
Wyatt  V.  Henderson,  31  Or.  48,  48  Pac.  790; 
Robinson  v.  Holmes,  57  Or.  6,  109  Pac.  754; 
Whitney  Co.  v.  Smith,  63  Or.  187,  126  Paa 
1000.  The  ruling  of  the  court  is  Justified  by 
the  provisions  of  section  79,  I/.  O.  L.,  as  a 
question  of  Judgment  on  the  pleadings  in- 
volving merely  an  Issue  of  law.  For  this 
reason  It  was  not  necessary  to  make  findings 
of  fact  or  conclusions  of  law,  because  no 
question  of  fact  was  Involved.  It  Is  purely  a 
question  of  pleading;  hence  the  Judgment 
must  be  affirmed. 

McBRIDE,  0.  J.,  and  MOORB  and  Mo- 
CAMANT,  JJ.,  ooncor. 


DEMPSBT  V.  BAUi  et  al. 
(Supreme  Court  of  Oregon.     Sept  19,  1917.) 

1.  Fraudulent    Conveyances    €s>301(2)    — 
Pending  Surr— Intent— Knowledge. 

In  an  action  involving  a  mortgage  executed 
pending  a  suit  for  damages,  evidence  held  not  to 
show  tnat  the  mortgagee  had  knowledge  or  no- 
tice of  a  fraudulent  intent  of  the  mortgagor  to 
defraud  or  delay  collection  of  the  poaaiUe  dam- 
ages. 

2.  Fbauoulknt  Conveyances  ®s>271(3),  295 
(2)— Evidence— Presumptions. 

Fraud  against  a  mortgagor's  creditors  Is 
not  presumed,  but.  must  be  shown  by  satisfac- 
tory evidence,  which   may  be  circumstantial. 

3.  Evidence    ®=»230{5)— Admissions— Mort- 

QAOEE. 

Although  default  hy  mortgagor  in  a  suit  to 
foreclose  is  an  admission  on  the  part  of  the 
mortgagor  of  fraudulent  intent  to  defraud  or 
delay  collection  by  a  judgment  creditor,  it  docs 
not  bind  the  mortgagee. 

Department  2.  Am)eal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McQinn, 
Judge. 

Suit  by  D.  J.  Oempsey  against  R.  Ia  Ball, 
Henrietta  Ball,  George  C.  Engelke,  and  Henry 
Zorn.  Decree  for  plaintiff,  and  defendant 
Henry  Zorn  appeals.    Affirmed. 
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This  was  originally  a  suit  by  plaintiff  to 
foreclose  a  mortgage  given  by  the  defendants 
Ball  and  wife  and  Engelke  to  plaintiff  npon 
land  In  Multnomah  county,  of  which  defend- 
ant Zom  claims  to  be  the  owner  by  virtue  of 
a  sherlfTs  sale  made  subsequently  to  the  ex- 
ecution of  plaintiff's  mortgage.  The  defend- 
ants Ball  and  wife  and  Engelke  made  default, 
and  Zorn  answered  by  a  general  denial,  and 
by  way  of  affirmative  defense  and  cross-com- 
plaint alleged  that  on  June  25,  1914,  he  re- 
covered a  judgment  against  Engelke  for  $2,- 
500  and  costs;  that  on  July  13,.  1914,  execu- 
tion was  Issued  upon  said  Judgment,  and  the 
land  described  In  the  complaint  was  sold  upon 
said  execution  and  purchased  by  Zom  for 
the  sum  of  $300;  that  after  the  commencement 
of  the  action  of  Zom  against  Engelke  said 
Engelke,  without  consideration  and  for  the 
purpose  of  hindering,  delaying,  and  defraad- 
ing  his  creditors,  and  particularly  Zora,  con- 
veyed the  property  to  defendants  Ball  and 
wife  by  a  warranty  deed,  recorded  December 
12,  1913 ;  that  on  April  20,  1914,  the  defend- 
ants Engelke  and  Ball  and  wife.  In  antici- 
pation of  there  being  a  Judgment  rendered 
in  the  action  herein  described  and  for  the 
purpose  of  making  plaintiff  Dempsey  a  pre- 
ferred creditor,  and  for  the  fraudulent  pur- 
pose of  hindering,  delaying,  and  defrauding 
their  creditors,  and  for  the  express  purpose 
of  defeating  any  Judgment  which  might  De 
rendered  in  the  action  of  Zom  v.  Engelke, 
fraudulently  executed  the  mortgages  describ- 
ed In  plaintiff's  complaint;  that  Dempsey  and 
Ball  and  wife  all  knew  and  had  notice  of 
the  pendency  of  the  said  action,  and  knew  of 
the  fraudulent  intent  of  Engelke  to  defraud 
Zom  and  his  other  creditors,  and  that  the 
said  mortgage  was  purely  voluntary,  and 
made  solely  with  each  fraudulent  Intent 
The  matter  In  the  croes-con^laint  having 
been  put  In  issue  by  appropriate  denials, 
there  was  a  trial  and  findings  and  decree  for 
plaintiff,    from    which   defendant   Zorn   ap- 


Chas.  J.  Scbnabel  and  O.  R  Hamaker,  both 
of  Portland,  for  appellant  Zorn.  C.  T.  Haas, 
of  Portland  (Woerndle  &  Haas,  of  Portland, 
on  the  brief),  for  respondent. 

McBBIDB,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  A  brief  history  of  this  case 
ia  as  follows:  On  October  14,  1918,  the  de- 
fendant Zom  commenced  an  acti(m  against 
Engelke  in  the  circuit  court  for  Multnomah 
county  to  recover  $20,000  damages  for  an  al- 
leged vicious  assault  made  npon  bim,  and 
at  a  date  not  disclosed  in  the  record,  bat 
probably  abOnt  contemporaneous  with  the 
dvll  action.  Engelke  was  indicted  for  the 
same  assault,  and  required  to  fiimish  ball 
In  the  sum  of  $2,500.  He  applied  to  his 
brother-in-law  Ball  to  become  surety  upon 
the  undertaking  of  ball,  but  Ball  objected, 
for  the  reason  that  he  did  not  have  suffi- 
cient property  exempt  from  execution  to  en- 


able him  to  Justify  as  a  surety.  To  overcome 
this  objection  Engelke  conveyed  to  Ball  and 
wife  the  land  In  suit,  and  they  became  his 
sureties.  The  criminal  case  is.  still  untried 
and  pending.  On  February  10,  1914,  the  dv- 
ll action  for  damages  was.  tried,  .and  a  ver- 
dict and  Judgment  rendered  against  Engelke 
in  the  sum  of  $750.  On  March  28th  this 
verdict  and  Judgment  were  set  aside  and  a 
new  trial  granted.  On  April  20th  the  mort- 
gage In  suit  was  executed.  W-  T.  Hume, 
Esq.,  was  attorney  for  Engelke  up  to  the 
time  the  Judgment  was  rendered,  but  there- 
after he  was  discharged,  and  Woerndle  & 
Haas,  bis  present  attorneys,  were  substituted. 
Engelke  had  given  Hume  a  note  for  $500 
for  attorney's  fees,  and  previous  to  the  exe- 
cution of  the  note  and  mortgage  in  suit  the 
assignee  of  this  note  was  pressing  for  pay- 
ment and  threatening  suit.  Engelke  repre- 
sented to  his  attorneys  that  he  needed  mon- 
ey to  pay  this  note  and  other  indebtedness, 
and  they  applied  to  plaintiff,  who  had  been 
a  client  of  theirs  in  making  other  loans.  It 
is  conceded  that  they  told  him  nothing,  and 
that  he  knew  nothing  of  Engelke's  difficulties 
or  lawsuits,  but  that  after  investigation. he 
consented  to  make  the  loan,  and  authorized 
Woerndle  &  Haas  to  look  up  the  title  and 
prepare  the  papers,  and  when  this  was  done 
gave  them  a  check  for  $1,200,  the  amount  of 
the  note  and  mortgage.  It  Is  shown  that 
they  deducted  from  this  amount  their  com- 
mission for  procuring  the  loan  and  paid  the 
balance  over  to  E}ngelke.  The  property  is 
said  to  have  been  worth  something  over  $3,- 
500,  and  Engelke  had  other  property,  one 
piece  of  which  defendant  bid  In  at  sheriff's 
sale  at  $2300.  There  is  not  sufficient  evi- 
dence to  warrant  the  court  in  finding  that 
Woerndle  &  Haas  had  notice  or  knowledge 
that  Engelke  was  borrowing  this  money  and 
executing  this  mortgage  for  the  purpose  of 
defrauding  his  creditors  or  defeating  any 
Judgment  that  Zorn  might  recover  against 
him.  A  verdict  of  $750  had  previously  been 
set  aside,  and  it  is  natural  to  presume  that 
Engelke  would  not  have  asked  that  this  be 
done,  except  from  a  belief  that  another  trial 
would  result  in  a  verdict  against  him  for  a 
smaller  amount,  or  in  his  favor,  and  it  is 
hardly  conceivable  that  under  the  circum- 
stances he  wotild  Jeopardize  his  property  or 
place  a  burden  upon  it  unless  he  actually 
needed  the  money;  and  It  is  apparent  that 
with  the  Hume  note  being  pressed  and  a  civil 
suit  to  be  retried  $1,200  was  not  an  exorbi- 
tant sum  for  his  Immediate  needs.  Fraud  is 
not  to  be  presumed,  but  must  be  proved  by 
satisfactory  evidence,  and  while  that  evidence 
may  be  circumstantial  it  should  still  be  sat- 
isfactory;  and  such  is  not  the  case  here. 

[S]  It  is  urged  that  the  fact  that  Engelke 
and  Ball  and  his  wife  have  made  default  is 
an  admission  by  them  that  the  loan  was  pro- 
cured with  the  fraudulent  intent  claimed  la 
the  complaint.^   As  between  Zom  and  Engelke 
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and  Ball  and  wife  this  Is  technically  true, 
but  this  admission  does  not  bind  the  plain- 
tiff or  estop  him  from  showing  the  real  facts 
In  the  case.  It  Is  not  in  the  power  of  Engel- 
ke  to  get  $1,200  of  plaintiff's  hard-earned 
money,  give  a  mortgage  for  Its  repayment, 
and  by  failure  to  answer  make  the  mort- 
gaged premises  do  double  duty  by  being  ap- 
plied to  the  payment  of  his  debt  to  Zorn.  He 
cannot  admit  the  plaintiff  out  of  court  or 
make  evidence  against  him  by  failure  to  an- 
swer the  complaint,  and  while  the  language 
used  by  Strahan,  J.,  in  PhilbriA  v.  O'Con- 
nor, 15  Or.  15,  13  Pac.  612,  3  Am.  St.  Rep. 
139,  is  not  so  clear  as  it  might  be,  it  is  quite 
certain  that  no  such  interpretation  as  coun- 
sel for  defendant  puts  upon  it  was  Intended 
by  the  learned  Jurist  who  wrote  that  opin- 
ion. There  were  many  badges  of  fraud  in 
that  case  that  do  not  exist  here,  such  as  in- 
adequacy of  the  price  paid  for  the  property, 
poverty  of  the  alleged  purchaser,  and  knowl- 
edge of  the  fact  that  a  suit  was  x)ending ;  but 
In  the  face  of  all  these  the  court  required 
the  amount  that  the  purchaser  had  paid  for 
the  property  to  be  first  paid  to  him,  and  out 
of  the  proceeds  of  the  sale  of  the  property, 
before  giving  the  execution  creditor  any  re- 
Uef. 

We  are  not  convinced  by  the  preponderance 
of  the  evidence  that  either  the  plaintiff  or 
bis  attorneys '  knew  or  had  notice  of  any 
fraudulent  Intent  on  the  part  of  Engelke  to 
defraud  or  delay  Zom*  in  the  collection  of 
any  possible  damages  he  might  recover.  On 
the  contrary,  we  are  of  the  opinion  that  they 
believed  that  the  money  was  being  borrowed 
for  a  legitimate  purpose.  That  Engelke  may 
have  changed  his  attitude  when,  perhaps  to 
his  surprise,  a  second  jury  returned  a  verdict 
twice  as  large  as  that  given  by  the  first  is 
not  to  be  charged  against  plaintiff,  who  In 
good  faith  parted  with 'his  money. 

The  decree  is  affirmed. 

KTOORB,  McCAMANT,  and  HARRIS,  JJ., 
concur.  BEAN,  J.,  taking  no  part  In  the  con- 
sideration of  this  case. 


SEATTLE  DOCK  CO.  v.  PAOIBTO  SURETY 
C0.» 

(Supreme  Court  of  Oregon.    Sept.  19,  1917.) 

1.  Principai-  and  Subett  «=»125— Claims- 
Disc  habge. 

In  an  action  on  a  contractor's  bond,  where 
defendant  claimed  that  there  was  a  sum  due  the 
contractor  applicable  to  the  cause  of  action,  and 
plaintiff  contended  that  such  sum  had  been  ap- 

glled  to  other  claims  and  to  explain  his  position 
led  an  amended  complaint,  setting  forth  such 
other  claims,  the  six-month  limitation  provided 
in  the  bond  was  not  applicable  to  those  claims 
to  which  defendant  had  already  applied  gums 
due  under  the  contract. 

2.  Pbincipai.  and  Sukbtt  «=>123(1)— Rights 
OF  PaiNCiPAL— Advances  op  Money. 

Where  a  contractor  gave  a  bond  to  secure 
performance  of  a  contract  to  make  improvements 


in  a  bunding  which  required  him  to  furnish  at 
bis  own  expense  all  labor,  implements,  and  cart- 
age and  to  free  the  building  from  all  Hens,  etc., 
the  owner  of  the  building  may,  where  the  con- 
tractor was  nnable  to  pay  for  labor  or  materials* 
advance  the  money  and  treat  it  as  a  payment  on 
the  contract  without  notifying  the  surety. 

3.  Pbincipai  and  Surety  4ss>123(2)— Koticb 
OF  Default — Contracts. 

A  building  contractor,  who  agreed  to  com- 
plete alterations  in  a  building  and  not  to  per- 
mit or  allow  any  laborers',  mechanics',  or  other 
liens  to  be  filed  on  the  building,  gave  a  bond  con- 
ditioned for  the  faithful  performance  of  the  eon- 
tract,  whidi  provided  that  as  a  condition  prece- 
dent to  the  liability  of  the  surety  it  should  b« 
immediately  notified  of  any  breach  and  that  suit 
should  be  commenced  within  six  months  after 
completion  of  the  work.  About  a  month  after 
completion,  the  owner  notified  the  surety  that 
the  contractor  had  completed  the  work  and  that 
a  settlement  would  be  made  within  40  days 
thereafter,  or  as  soon  as  claims  and  liens  on  ac- 
count of  the  work  and  materials  furnished  had 
been  paid  or  satisfied.  The  surety  was  requested 
to  take  such  steps  as  should  be  necessary  to  see 
that  all  such  claims  and  liens  bad  been  satisfied. 
Held,  that  the  notice  was  sufficient  to  inform 
the  surety  of  the  contractor's  breach. 

4.  Principal  and  Sttbety  «=»169  —  Bonds — 
Burden  of  Proof. 

In  an  action  against  the  surety  on  a  con- 
tractor's bond,  where  default  in  paying  a  claim 
is  clearly  shown,  the  surety  has  the  burden  of 
showing  that  the  owner  bad  in  its  possession 
sums  due  the  contractor  applicable  to  pay- 
ment of  such  claim. 

5.  Principal  and  Surety  «=9ll3  —  Contbao 
tor's  Bond — Ci.aiiib. 

Where  the  owner  of  a  building  sued  the  con- 
tractor's surety  on  one  particular  claim,  he  is 
not  bound  to  apply  to  such  claim  sums  remain- 
ing from  the  contract  price  in  preference  to  oth- 
er claims  equally  meritorious. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  the  Seattle  Dock  Company,  a 
corporation,  against  the  Pacific  Surety  lyyta- 
pany,  a  corporation.  From  a  Judgment  for 
plaintiff,  defeniant  appeals.    Affirmed. 

This  Is  an  action  upon  an  undertaking 
given  by  defendant  as  surety  for  the  Mac-Ite 
Flreproofing  Company  to  secure  the  perform- 
ance by  it  of  a  contract  to  make  certain  im- 
provements upon  the  Chamber  of  Commerce 
Building  in  Portland.  The  Original  com- 
plaint alleged,  in  substance,  that  the  Mac-Ite 
Company  agreed  in  said  contract  that  It 
would  not  allow  or  permit  any  laborers', 
mechanics',  subcontractors',  or  materialmen's 
liens  to  be  filed  upon  said  bulldiag,  but  would 
keep  it  free  from  such  liens;  that  it  had 
breached  said  contract  by  permitting  one  R. 
A.  Hume  to  file  a  lien  upon  said  building  for 
plaster,  sand,  and  cartage  furnished  for  the 
same,  amounting  to  $1,871.8& ,  that  Hums 
filed  a  suit  to  foreclose  saifi  lien,  and  that 
such  suit  was  then  pending,  and  that  should 
Hume  pi-evail  plaintiff  would  be  damaged  la 
the  fuU  amount  of  $1,871.95  end  be  obliged 
to  pay  the  same  from  its  own  means.  The 
material  parts  of  said  contract  attached  to 
the  original  complaint  are  as  follows:  Oi 
The  Mac-Ite  Flreproofing  Company  agreed 


4ts>>'or  other  casn  n»  sama  topic  and  KEY-NUMBER  In  al)  Key-Numbered  Dlgeatt  and  Indezaa 
•Rehearing  denied  October  1«,  isil. 
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to  fumisb  at  Its  own  fexpense  all  material 
and  labor,  implementa,  and  cartage  neces- 
sary for  the  complete  performance  of  the 
contract,  and  to  perform  and  complete  the 
contract  for  the  earn  of  $4,346;  (2)  that  all 
work  and  material  furnished  and  performed 
ahoold  be  first  class  and  the  plaster  blocks 
should  be  set  In  such  manner  that  plastering 
of  the  building'  could  be  done  with  one  coat 
with  putty  finish;  (3)  that  the  Mac-Ite  Fire- 
prooflng  Company  would  not  allow  or  per- 
mit any  laborers',  mechanics',  materialmen's, 
or  subcontractors'  liens  to  be  filed  or  record- 
ed against  said  building  or  premises,  or  any 
part  thereof,  and  that  said  building,  struc- 
ture, and  premises  should  at  all  times  be 
free  from  all  liens.  The  conditions  of  the 
bond  given  by  defendant  so  far  as  they  re- 
late to  the  matters  here  considered  are  as 
follows:  (1)  That  the  Mac-Ite  Flreprooflng 
Company  would  faithfully  perform  the  terms 
and  conditions  of  the  contract;  (2)  that  as 
conditions  precedent  to  any  liability  of  the 
Pfteiflc  Surety  Company  as  surety  upon  said 
bond  it  should  be  Immediately  notified  of 
any  breach  of  said  contract  on  the  part  of 
the  Mac-Ite  Flreprooflng  Company,  or  of  any 
act  on  Its  part  or  on  the  part  of  its  agents 
or  employes  which  might  cause  a  loss  for 
which  the  Pacific  Surety  Company  as  surety 
on  said  bond  might  be  liable,  on  knowledge 
of  such  breach  or  act  coming  to  the  Seattle 
Dock  Company  or  its  agent  having  superri- 
sion  of  the  completion  of  said  contract;  and 
any  suit  or  action  to  recover  any  claim 
against  the  Pacific  Surety  Company  as  sure- 
ty on  said  bonds  should  be  commenced  with- 
in six  months  after  the  completion  of  the 
work  under  said  contract  Thereafter  and 
upon  the  trial  plaintiff,  at  the  suggestion 
and  by  leave  of  the  court,  filed  an  amended 
complaint  containing  all  the  allegations  of 
the  original  complaint  and  the  following  ad- 
ditional allegations:  That  defendant  Mac-Ite 
Flreprooflng  Company  had  failed  and  neg- 
lected to  furnish  and  pay  for  all  labor,  ma- 
terial, appliances,  cartage,  and  hoisting  nec- 
essary in  the  completion  of  said  contract,  on 
account  of  which  plaintiff  was  compelled  to 
and  did  pay  out  therefor  the  siun  of  $551.20 
to  its  damage  in  that  sum;  that  the  said 
defendant  failed  and  neglected  to  set  the 
said  plaster  blocks  in  such  manner  that  plas- 
tering could  be  done  with  one  coat  with  put- 
ty finish,  and  that  plaintiff  was  thereby  com- 
pelled to  put  an  extra  coat  of  plaster  over  the 
same,  for  which  it  was  compelled  to  pay 
1876,  to  its  damage  in  that  amount  It  Is 
alleged  that  the  Mac-Ite  Company  was  in- 
solvent and  had  been  adjudged  a  bankrupt 
In  its  answer  to  the  amended  complaint  de- 
fendant alleged  that  said  contract  was  com- 
pleted on  the  22d  day  of  December,  1910, 
and  that  in  doing  and  performing  this  work 
under  this  contract  defendant  Mac-Ite  Flre- 
prooflng Company  bad  performed  certain  ex- 
tra work  in  the  sum  of  |2(j3.62,  which  in  ad- 


dition to  the  contract  price  of  $4,S46  made 
the  total  amount  earned  thereunder  by  the. 
defendant  Mac-Ite  Flreprooflng  Company  the 
sum  of  $4,608.62  ;  that  of  this  sum  so  earned 
plaintiff  had  paid  to  defendant  Mac-Ite  Flre- 
prooflng Company  and  upon  its  order  the 
sum  only  of  $3,029.98,  leaving  a  balance  due 
and  owing  and  applicable  to  the  Hume  lien, 
in  the  sum  of  $1,578.64,  which  was  more  than 
sufficient  to  pay  off  the  Judgment  and  de- 
cree upon  the  Hume  lien,  including  attoi> 
ney's  fees,  costs,  and  disbursements.  To  the 
other  matters  alleged  in  the  amended  com- 
plaint the  defendant  answered  in  substance: 
(1)  That  said  defendant  Pacific  Surety  Com- 
pany was  never  immediately  or  at  all  notified 
ot  said  alleged  breach  of  said  contract;  (2) 
that  said  contract  was  completed  on  or 
about  the  22d  day  of  December,  1910,  that 
this  action  upon  said  alleged  breach  of  said 
contract  was  not  commenced  until  the  filing 
of  said  amended  complaint,  on  or  about  the 
2d  day  of  July,  1014,  more  than  3  years  and 
6  months  after  the  completion  of  said  con- 
tract, and  that  said  action  thereon  was  bar- 
red by  the  terms  and  conditions  of  said 
bond  in  suit  The  same  defenses  were  plead- 
ed to  the  claim  set  out  in  the  amended  com- 
plaint to  the  effect  that  the  Mac-Ite  Flre- 
prooflng Company  failed  and  nesrlected  to  set 
said  piaster  blocks  in  such  manner  that 
plastering  could  be  done  with  one  coat  with 
putty  finish,  to  plaintiff's  damage  in  the  sum 
of  $975.  The  reply  denied  the  new  matter  In 
the  answer.  There  was  no  prayer  in  the 
amended  complaint  for  any  recovery  upon 
the  additional  matters  pleaded  therein,  but 
a  recovery  was  sought  solely  on  account  of 
the  failure  of  the  Mac-Ite  Company  to  pro- 
tect the  building  from  the  Hume  lien.  There 
were  findings  and  a  decree  for  plaintiff  for 
$1,386.11  and  costs,  from  which  defendant 
appeals. 

Thos.  H.  Crawford,  of  La  Grande  (Craw- 
ford &  Bakin,  of  La  Grande,  on  the  briof),  for 
appellant.  John  B.  Clelaud,  of  Portland,  for 
respondent 

McBBlDE,  C.  J.  (after  stating  the  facts  as 
above).  (1]  The  evidence  discloses  a  clear 
breach  of  the  bond  so  far  as  the  Hume  Hen 
is  concerned,  and  the  plaintiff  is  entitled  to 
recover  unless  such  recovery  la  precluded  by 
the  miatters  hereafter  discussed.  The  defend- 
ant in  its  answer  to  the  claim'  upon  the  breach 
occasioned  by  the  Mac-Ite  Company,  allowing 
Hume  to  obtain  a  lien,  alleged  that  plaintiff's 
contract  with  the  Mac-Ite  Company  was  com- 
pleted December  22,  1910;  that  an  action  to 
recover  upon  the  two  last  alleged  breaches 
was  not  commenced  until  after  the  expiration 
of  six  months  from  such  date,  and  was  there- 
fore barred  by  the  conventional  limitation 
prescribed  in  the  bond;  that  the  bond  pre- 
scribed that  defendant  should  be  immediately 
notified  of  any  breach  of  the  contract,  but 
that  It  had  never  been  notified  of  the  last 
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two  breacheB,  and  that  plaintiff  was  entitled 
to  take  nothing  on  account  of  them.  It  is 
evident  that  the  two  payments,  one  of  $551 
on  account  of  the  Mac-Ite  Company's  failure 
to  pay  for  labor,  etc.,  and  the  other  of  ?975 
by  reason  of  a  failure  of  said  company  to  set 
the  plaster  blocks  in  such  manner  that  the 
plastering  could  be  done  with  one  coat  of 
plaster  finish,  were  not  pleaded  as  substantive 
causes  of  action,  but  were  set  up  in  accord- 
ance with  the  views  of  the  court  to  explain 
clearly  what  had  been  done  with  the  alleged 
balance  In  the  hands  of  the  plaintiff,  which 
defendants  insisted  should  be  applied  to  ex- 
tinguish the  Hume  lien.  Therefore  the  claim 
as  to  these  matters,  that  they  are  barred  by 
the  six  months'  limitation  provided  In  the 
bond,  is  not  available. 

[2,  3]  The  evidence  shows  clearly  that  the 
Mac-Ite  Company  and  defendant  were  repeat- 
edly and  seasonably  notified  that  the  Mac-Ite 
Company  was  not  carrying  out  its  contract  in 
regard  to  the  quality  of  the  blocks  placed  In 
the  building,  and  that  their  failure  to  so 
•  carry  out  the  contract  constituted  a  breach 
thereof,  and  therefore  there  was  evidence  to 
justify  the  finding  of  the  court  on  this  branch 
of  the  case. 

L4]  As  to  the  other  dalm  of  $551  expended 
by  plaintiff  on  account  of  the  Mac-Ite  Com- 
pany's failure  to  pay  laborers  promptly,  it 
appears  from  the  evidence  that  these  were 
legitimate  claims  and  the  subjects'  of  a  Uen, 
that  plaintiff  was  compelled  to  advance  the 
money  to  pay  many  of  them  during  the  prog- 
ress of  the  work,  and  that  It  became  liable 
to  pay  them  aU.  The  payment  or  assumption 
of  these  claims  amounted,  la  effect,  to  a  pay- 
ment to  the  Mac-Ite  Company  upon  the  con- 
tract, and  was  not  In  any  way  a  violation  of 
any  term  of  the  bond.  If  the  Mac-Ite  Com- 
pany was  unable  to  pay  for  labor  or  materials 
furnished,  the  plaintiff  had  a  right  to  advance 
the  money  and  treat  it  as  a  payment  upon 
the  contract  without  notifying  the  defendant, 
although  it  was  notified  by  a  letter  dated  Jan- 
nary  27,  1911,  that  the  Mac-Ite  Company  had 
completed  its  contract  on  December  22,  1910, 
and  that  settlement  would  be  made  with 
them  within  40  days  thereafter,  or  as  soon 
as  claims  end  liens  on  account  of  work  per- 
form3d  or  materials  furnished  had  been  paid 
and  satisfied  as  provided  by  the  contract; 


and  it  was  reqaested  to  take  such  steps  as 
should  be  necessary  to  enable  it  to  see  that 
all  su(^  claims  and  liens  had  been  satisfied. 
This  was  all  the  notice  that  could  reasonably 
have  been  given  or  expected,  and  we  think  it 
complied  substantially  with  the  provision  in 
the  bond  which  required  that  defendant 
should  be  immediately  notified  of  any  breach 
of  the  contract  or  of  any  act  on  the  part  of 
the  Mac-Ite  Fireproofing  Company  ^  which 
might  create  a  loss  for  which  the  surety 
would  be  liable,  upon  a  knowledge  of  such 
act  coming  to  the  knowledge  of  the  plaintiff 
or  Its  agent  having  supervision  of  the  com- 
pletion of  said  contract.  Of  course.  It  was 
Impossible  for  the  plaintiff  or  Its  agent  to 
know  accurately  the  details  of  every  trans- 
action of  the  Mac-Ite  Ccwipany  with  its  la- 
borers or  persons  furnishing  materials,  but 
this  general  notice  would  put  the  defendant 
upon  Inquiry  as  to  the  transactions  of  its 
principal  and  enable  It  to  take  steps  to  pro- 
tect Itself  from  possible  loss.  It  does  not  ap- 
pear that  the  defendant  took  any  such  steps 
,or  did  anything  except  to  file  away  the  no- 
tices sent  to  it,  or  at  best  to  inquire  of  the 
Mac-Ite  Company  as  to  Its  version  of  the 
matters  touched  upon  in  the  letters  of  plain- 
tiff's! architect  In  this  case  plaintiff  has 
brought  action  upon  a  single  default,  viz. 
the  matter  of  the  Hume  lien.  That  default 
being  clearly  proved,  it  devolved  upon  the 
defendant  to  show  affirmatively  that  plain- 
tiff had  in  its  hands  moneys  of  the  Mac-Ite 
Company  which  It  should  Justly  apply  to  the 
satisfaction  of  the  amount  paid  Hume.  Thkt 
it  attempted  to  do  in  part  by  showing  that 
plaintiff  bad  paid  $511  which  should  have 
been  applied  upon  other  <dalms  against  the 
building  concerning  which  no  notice  of  de- 
fault had  been  given  defendant,  and  by  cer- 
tain claims  of  the  Mac-Ite  Company  for  extra 
work. 

[61  We  know  of  no  law  which  required 
plaintiff  to  apply  this  $511  to  the  claim  se- 
cured by  defendant's  bond  in  preference  to 
other  claims  equally  meritorious,  and  we  dis- 
cover nothing  in  the  conditions  of  the  bond 
that  requires  it  to  do  so. 

The  Judgment  is  affirmed. 

BENSON,  BUBNETT,  and  HABRIS,  33^ 
concur. 
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BARIiET  T.  PAOIFIO  EliEOTRIO  RY.  CO; 

(L.  A.  4004J 
(Sapreme  Court  of  California.    Sept  6,  ldl7. 
Rehearing  Denied  Oct.  4,  1917.)    . 

DifATH  «S926— Action— Reusasi. 

Code  Civ.  Proc.  §  377,  providing  for  action 
for  damages  against  a  person  causing  death 
by  wrongful  act  creates  an  entirely  new  cause 
of  action  unknown  at  common  law,  and  hence, 
aa  the  damage  of  widow-  for  the  wrongful  death 
of  her  husband  includes  not  only  financial  loss, 
but  loss  of  consortium,  the  husband's  execu- 
tion prior  to  his  death  of  a  release  for  damages 
from  the  injury  which  finally  resulted  fatally 
will  not  bar  the  widow's  right  of  action. 

Department  2.  Appeal  from  Superior 
Court,  1a)8  Angeles  County ;  Curtis  D.  "Wil- 
bur, Judge. 

Action  by  Sadie  F.  Barley,  a  widow, 
against  the  Padflc  Mecttlc  Railway  Com- 
pany. From  a  Judgment  for  plaintiff  and  an 
order  denying  new  trial,  defendant  appeals. 
Affirmed. 

Frank  Karr,  R.  0.  Gortner,  and  A.  W. 
Asbbum,  Jr.,  all  of  Los  Angeles  (W.  P.  Mil- 
lar, of  Lios  Angeles,  of  counsel),  for  appel- 
lant Harry  A.  Hollzer,  T,  A.  WllUama,  W. 
O.  Morton,  and  C.  B.  Morton,  all  of  Los  An- 
geles, for  respondent  T.  A.  Williams,  Gib- 
son, IXunn  &  Crutcher,  and  Norman  S.  Ster- 
17,  all  of  Los  Angeles,  amid  curiiW. 

HETNSHAW,  J.  ThU  appeal  Is  from  the 
judgment  and  from  the  order  denying  der 
fendant's  motion  for  a  new  triaL  The  ac- 
tion was  brought  under  section  877  of  the 
Code  of  Civil  Procedure,  by  the  wldoiw  of  W. 
H.  Earley.  Her  husband  had  been  a  passen- 
ger upon  a  car  of  defendant  corporation,  and 
was  IJnJured  by  a  collision.  As  the  result  of 
his  Injuries  he  died.  Before  his  death  he 
executed  a  release  to  the  defendant  in  con- 
sideration of  the  payment  to  htan  of  his  hos- 
pital expenses  and  of  |5,200  in  money.  The 
contract  was  in  writing  and  released  "the 
Pacific  Electric  Railway  Company  from  any 
and  all  claims  and  causes  of  action  on  ac- 
count ot  any  and  all  personal  injuries 
•  •  •  buffered  by  me  •  •  ♦  and  due 
to  collision  of  a  car  *  *  *  upon  which  I 
was  a  passenger."  When,  following  her  hus- 
band's death,  the  widow  Commenced  and 
prosecuted  this  action,  this  release  was  pre- 
sented to  and  urged  upon  the  court  as  a  com- 
plete defense  thereto,  and  around  this  single 
proposition  revolve  all  the  questions  present- 
ed upon  this  apiieal. 

Section  377  of  the  Code  of  Civil  Procedure, 
under  which  this  action  was  brought,  pro- 
vides that: 

"When  the  death  of  a  person  not  being  a  mi- 
nor is  caused  by  the  wrongful  aot  or  neglect  of 
another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against 
the  person  causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  respon- 
sible for   his  conduct   then  also  against  sudi 


other  person.  In  every  action  under  this  and 
the  preceding  section,  such  damages  may  be  giv- 
en as  under  all  the  circumstances '  of  the  case 
may  be  just" 

The  attorney  for  the  appellant,  and  amlcl 
curise  adopting  the  same  construction  of  the 
law  as. does  appellant's  attorney,  have  pre- 
sented for  the  consideration  of  this  court 
elaborate  briefs  discussing  the  origin  of  tlie 
right  of  action  for  wrongful  death  under 
Lord  Campbell's  Act,  the  varying  statutes  of 
the  states  of  the  United  States  passed  after, 
and  some  In  copy  of  the  E/Dglisb  act,  and 
from  a  learned  and  elaborate  analysis  reach 
the  conclusion  that  the  wrong  which  the  de- 
fendant committed — the  tort  upon  the  person 
of  the  deceased — was  necessarily  but  a  sin- 
gle wrong,  and  that,  as  the  defendant  had 
received  its  full  acquittance  and  discharge 
from  all  consequences  arising  from  that 
wrong  from  the  Injured  man  himself,  the 
wrong  itself  was  compensated  for,  and  In 
point  of  law  was  extinguished,  so  that  it 
could  not  be  made  the  basis  of  any  further 
action  by  any  person  whatsoever. 

It  would  not  be  without  Interest,  but  at  the 
same  time  it  is  wholly  unnecessary  to  follow 
these  learned  counsel  in  their  analyses  of 
the  varying  statutes  and  the  dedsions  of  the 
courts  upon  them.  For  when  the  last  word 
shall  have  been  said  in  sudi  a  consideration, 
the  paramount  fact  will  stiU  remain  that 
rights  under  our  section  377  of  the  Code  of 
Civil  Procedure  are  tp  be  defined  not  by 
what  other  courts  have  said  touching  their 
own  statutes,  but  from  the  meaning  and  in- 
tent of  our  own  law  derived  from  a  read- 
ing of  It.  Upon  this  matter  we  are  not  with- 
out light  from  previous  dedsions.  Thus  in 
Monroe  v.  Dredging  Co.,  84  Cal.  B15,  24  Pac. 
303,  18  Am.  St.  Rep.  248,  referring  to  tills 
section.  It  Is  said: 

"It  may  be  observed  that  the  language  of  the 
statute  of  this  state  (section  377  O.  C.  P.)  is 
Broader  than  the  language  of  the  Elnglish  stat^ 
ute." 

In  the  case  of  Burk  ▼.  Areata  &  Mad  Riv- 
er B.  R.  Co.,  125  Cal.  363,  67  Pac.  1065,  73 
Am.  St  Rep.  62,  it  is  said: 

"The  statutes  in  the  diiferent  states,  though 
varying  greatly,  follow  generally  Lord  Camp- 
belrs  Act,  9  and  10  Victoria,  c.  95.  In  that  it 
was  recited  that  no. right  of  action  existed  at 
common  law  for  such  onmages.  It  was  then  a 
new  right  of  action.  It  could  not  be  a  contin- 
uance of  the  right  which  the  injured  man  had 
for  the  injury ;  for  the  loss  to  his  heir.s  did  not 
accrue  until  he  died.  Under  our  statute  the 
injured  person  might  survive  long  enough  to  sue 
and  recover  damages,  or  to  settle  with  the 
wrongdoer,  and  then,  by  his  death,  a  new  cause 
of  action  would  accrue  to  his  heirs.  True, 
it  has  been  held  differently  in  some  states,  which 
have  what  arc  called  'survival  statutes.'  Her* 
it  has  been  ruled,  as  the  fact  evidently  is,  that 
the  statute  creates  an  entirely  new  cause  of 
action." 

Some  statutes  are  but  statutes  of  survi\- 
orship.  They  carry  over  to  some  living  .per- 
son after  the  death  of  the  Injured  person 
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predseljr  the  right  of  action  and  predsely 
the  right  of  recovery  which  the  Injured  per- 
son would  have  had  If  hla  Injuries  had  not 
resulted  fatally.  Manifestly  under  such  a 
statute  a  composition  agreement  and  release 
of  the  wrongdoer  >deprlves  the  Uvlng  person, 
who  may  have  been  empowered  by  the  stat- 
ute to  commence  or  carry  on  the  action,  of 
ail  right  of  recovery.  But  such  is  not  our 
statute.  Our  statute  creates  a  new  right  of 
action  with  a  different  measure  of  damage 
from  that  which  accrued  to  the  Injured  per- 
son as  a  result  of  the  defendant's  wrongdo- 
ing. The  right  of  action  is  to  the  heirs  or 
representatives  of  the  deceased  and  the  ele- 
ments of  damage  (without  here  attempting 
to  specify  them  all)  Include  in  the  case  of  the 
widow  an  admeasurement  of  the  financial 
loss  occasioned  to  her  by  the  death  of  her 
husband  through  the  deprivation  of  his  so- 
ciety, comfort,  and  protection.  Upon  the 
other  hand,  the  right  to  recover  for  physical 
suffering — a  right  which  is  always  an  ele- 
ment of  damage  when  the  action  Is  prose- 
cuted by  the  wronged  and  Injured  person — 
is  not  from  Its  nature  an  element  of  the  dam- 
age which  the  heir  or  personal  representa- 
tive may  recover  under  the  action  given  by 
our  statute. 

One  simple  illustration,  we  think,  will 
make  the  matter  quite  plain.  A  servant  suf- 
fers wrongful  and  debilitating  injuries  at  the 
hands  of  a  third  person.  That  third  person 
Is,  of  course,  liable  to  the  Injured  servant. 
The  injured  servant,  however,  compromises 
with  the  wrongdoer  for  the  Injuries  which 
he  has  received  and  gives  him  a  full  re- 
lease and  acquittance.  At  the  same  time  and 
by  reason  of  the  same  single  tort  the  master 
has  his  right  of  action  against  the  wrongs 
doer  for  the  loss  of  his  employe's  services. 
Thin  was  a  right  of  action  recognized  at  com- 
mon law  and  is  recognized  by  the  statute 
law  of  this  state.  Civ.  Code,  {  49.  Would 
any  one  contend  that  the  release  of  the 
wrongdoer  by  the  servant  operates  also  as  a 
release  and  discharge  of  the  wrongdoer  from 
his  liability  under  the  Independent  right  of 
action  given  by  the  law  to  the  master?  That 
right  of  action  Is  wholly  Independent,  pre- 
cisely as  Is  the  right  of  action  created  in  fa- 
vor of  the  heirs,  and  It  Is  no  less  Independ- 
ent because  It  has  its  origin  in  the  same 
tort.  The  judgment  and  order  appealed 
from  are  therefore  aflSrmed. 

We  concur:    MBTiVIN,  J.;  SHAW,  3. 


HILIi  ▼.  BOAKD  OP  SUPHS  OP  BUTTE 

COUNTY  et  al.    (Sac.  2600.) 
(Snpreme  Court  of  California.     Sept  7,  1017.) 
1.  Counum  «=»105(2)— Oountt  BT7n.DiNOS— 

BlOHT  ro  iNrriATIVE  and  BEFEBENDtril. 

Under  Const,  art.  4,  f  1,  as  to  initiative 
and  referendum,  the  voteis  may  compel  a  ref- 


erence on  a  resolution  for  the  erection  of  a 
county  building;  such  resolution  being  legiala- 
tive  in  character. 

2.  Statutes  <S=110%(1)— Subjects  akd  Ti- 
tles OP  Acts — Vauditt. 
The  act  to  provide  for  direct  legislation,  in- 
cluding the  initiative,  referendum,  and  recall 
(St.  1911,  p.  577),  does  not,  by  designating  the 
act  as  a  provision  for  direct  legislation,  in- 
validate it  on  the  ground  that  the  recall  is  not 
legislative,  and  that  therefore  it  violates  Const, 
art.  4,  g  24,  requiring  every  act  to  embrace  but 
one  subject. 

In  Bank.  Appeal  from  Superior  0>urt, 
Butte  County ;  W.  T.  O'Donnell,  Judge. 

Mandamus  by  W.  P.  Hill  against  the 
Board  of  Supervisors  of  the  County  of  Butte 
and  others.  From  an  order  for  a  peremptory 
writ,  the  Board  appeals.     Affirmed. 

Baymond  A.  Leonard,  A.  P.  Jones,  and 
George  P.  Jones,  all  of  OrovlUe,  for  appel- 
lant Lon  B<Mid  and  J.  B.  Boblnson,  Jr.^ 
both  of  Cblco,  for  respondeat 

HENSHAW,  J.  The  board  of  supervisors 
of  the  county  of  Butte  passed  Its  resolution 
declaring  the  necessity  for  the  construction 
of  a  new  ball  of  records  In  Butte  county,  for 
the  purpose  of  keeping  in  a  safe  place  the 
valuable  records  of  the  county  and  for  re- 
lieving the  congested  condition  of  the  court- 
house. By  this  resolution  It  accepted  plans, 
specifications,  strain  sheets,  and  working  de- 
tails submitted  by  an  architect  for  the  erec- 
tion and  construction  of  this  building.  The 
derk  of  the  board  was  directed  forthwith  to 
advertise  for  bids  for  the  construction  of  the 
building  in  accordance  with  the  plans  and 
specifications.  Within  dne  time  thereafter  a 
petition  was  presented  to  the  board,  legally 
sufBclent  In  form  and  containing  the  requi- 
site number  of  signatures  of  the  electors  of 
Butte  county,  requesting  the  board  to  recon- 
sider its  resolution,  and  upon  such  reconsid- 
eration either  to  repeal  it  or  submit  It  to  a 
vote  of  the  electors  under  the  referendum. 
The  board  refusing  to  comply  with  either  re- 
quest, this  action  in  mandate  Was  instituted 
and  determined  by  the  superior  court  In  fa- 
vor of  the  petitioner.  That  court  Issued  Its 
peremptory  writ  of  mandate,  and  from  its 
Judgment  the  board  of  supervisors  has  ap- 
pealed. 

[1]  App^ant  board  of  supervisors  first  con- 
tend that  the  action  which  It  has  taken  and 
proposes  to  take  is  not  subject  to  the  referen- 
dum under  the  law,  founding  Its  argument 
herein  upon  the  indisputable  propositions  of 
fact  that  counties  are  parts  of  the  political 
subdivisions  of  the  state;  that  the  duties  of 
county  officers  are  largely  duties  pertaining  to 
the  government  of  the  state,  and  that  to  en- 
able them  to  perform  these  duties  the  Legis- 
lature required  them  to  construct  and  main- 
tain safe  and  suitable  public  bnildlngB ;  that, 
as  these  duties  are  in  their  nature  state  du- 
ties, the  laws  governing  their  performance 
are  state  laws.    From  this  is  drawn  the  con- 
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<4n8k>n  that  It  was  never  Intended  tbat  tBe 
people  of  a  county  could  thus,  under  the  ref- 
erendum, Interfere  and  thwart  the  policy  of 
the  state  and  its  legislation  evincing  that 
policy.  In  this.  It  Is  argued,  la  found  the 
distinction  between  the  referendum  as  appli- 
<!able  to  counties  and  as  applicable  to  cities. 
It  is  conceded  that  this  case  baa  a  close  ana- 
logue in  Hopping  y.  Council  of  the  City  of 
Richmond,  170  Cal.  605,  150  Paa  977 ;  but  it 
is  argued  that,  as  the  Hopping  Case  was  ad- 
dressed to  the  right  of  referendum  in  a  case 
of  a  dty,  whose  council  desired  to  erect  a 
dty  hall.  It  is  not  authority,  owing  to  the 
reasons  indicated,  controlling  the  determina- 
tion of  the  case  at  bar. 

Unfortunatelyi  however,  for  appellants'  ar- 
gument, to  sustain  it  would  do  violence  to 
the  express  provisions  of  the  Constitution. 
mat  Constitution,  in  section  1  of  article  4, 
reserves  to  the  people  of  the  state  the  i>ower 
of  instituting  legislation  under  the  Initiative 
and  of  repealing  or  affirming  enactments  of 
the  state  Liegislature  under  the  referendum. 
These  constitutional  provisions  have  received 
careful  analysis  from  this  court  In  bank  In 
the  Hopping  Case,  supra.  The  same  article 
and  section  of  the  Constitution  declares  that: 

"The  initiative  and  referendum  powers  of  the 
people  are  hereby  further  reserved  to  the  elec- 
tors of  each  coanty,  city  and  county,  dty  and 
town  of  the  state,  to  be  exercised  under  such 
BTocedure  as  may  be  provided  by  law.  *  *  * 
This  section  la  self-executing,  but  legislation  may 
be  enacted  to  facilitate  its  operation,  but  in  no 
way  limiting  or  restricting  eitlier  the  provi- 
sions of  this  section  or  the  powers  herein  re- 
•erved." 

Toadilng  these  reserved  powers.  It  may  be 
noted  that  It  is  not  at  all  slngnlar  tliat  the 
people  should  reserve  to  themselves  In  mat- 
ters of  lesser  magnitude  (that  is  to  say,  In 
county  and  in  municipal  affairs)  powers 
equal,  to  those  reserved  In  matters  of  greater 
magnitude  (that  of  state  legislation) ;  and  so 
the  people  have  done.  Next,  It  Is  to  be  noted 
that  the  people  have  made  no  distinction,  nor 
effort  to  distinguish,  between  those  powers 
so  reserved  In  the  case  of  cities  or  towns  and 
those  reserved  In  the  case  of  counties.  Since 
the  language  of  the  reservation  is  the  same 
as  to  each.  It  would  be  a  strained,  distort- 
ed, and  unwarranted  construction  which 
hcJd  that  the  powers  thus  reserved  in  identi- 
cal language  may  be  distinguished  and  dis- 
criminated for  or  against  in  the  case  of 
any  of  these  public  agencies.  And,  finally. 
It  Is  self-evident  that  the  Legislature  it- 
self could  not  abridge,  nor  even  hamper,  the 
exercise  of  those  powers  by  any  of  the  sub- 
ordinate mandatories  of  the  state — first, 
because  the  reservation,  I)elng  In  the  Con- 
stitatlon,  is  not  subject  to  snch  legisla- 
tive abridgment;  and,  second,  because  the 
Constitution  In  terms  declares  that  the  liegis- 
lature shall  have  no  authority  to  limit  or 
restrict  the  powers  reserved.  That  a  reso- 
Intlon  snch  as  is  here  under  consideration 
&  leglsIatlTe  In  character.  Is  conclusively  ea- 


tabllaUed  by  the.  decision  in  the  Ht^;9ing 
Case,  supra. 

[2]  The  Legislature  of  1911  proposed  two 
amendments  to  the  Omstltntlon — one  (arti- 
cle 4,  I  1)  providing  for  the  initiative  and 
referendum  In  state,  county,  and  city  alfairs, 
quotations  from  wlilch  have  heretofore  been 
given ;  and  a  recall  of  public  officers  (article 
23,  §  1).  Precisely  as  the  constitutional 
amendment  toudiing  the  initiative  and  refer- 
endum reserved  the  same  rights  and  powers 
to  the  electors  of  counties,  cities,  and  towns, 
so.  In  the  matter  of  the  recall,  tliis  constltn- 
tl<Hial  amendment  provided  that  It  should 
also  be  exercised  by  the  electors  of  each 
county,  city  and  county,  dty,  and  town  of 
the  state  with  reference  to  the  elective  offi- 
cers thereof.  Both  amendments  were  de- 
clared in  the  Constitution  Itself  to  be  self- 
executing.  The  same  Legislature  adopted 
an  act  entitled  "An  act  to  provide  for  direct 
legislation,  Including  Initiative,  referendum, 
and  recall  by  electors  In  counties,  by  adding 
two  new  sections  to  the  Political  Code,  to 
be  nmnbered  section  4058  and  section  4021a 
respectively."  St  1911,  p.  577.  Section  1  of 
this  act,  thus  placed  upon  the  statute  books, 
declared  that : 

"A  new  section  is  hereby  added  to  the  Pditical 
Code,  to  be  numl>ered  section  40B8,  and  to  read 
as  foUows." 

This  section  set  forth  a  sdieme  In  detail 
for  the  exercise  of  the  reserved  powers  of 
the  initiative  and  the  referendum.  Section 
2  pf  the  same  act  of  the  Legislature  dedar- 
ed  that: 

"A  new  section  is  hereby  added  to  the  PoHtlcal 
Code,  to  be  numl)ered  section  402la,  and  to  read 
as  follows." 

Section  4021a  made  provision  for  the  recall 
of  any  elective  officer  of  any  county  or  town- 
ship or  supervisorial  district  thereof,  and 
provided  in  detail  the  method  of  sudi  recalL 
Onr  Constitution  (article  4,  {  24)  prescribes 
that: 

"Every  act  shall  embrace  but  one  subject, 
which  subject  shall  be  expressed  ia  Its  title." 

It  is  argued  that  the  legislative  enactment 
violates  this  pleiln  mandate  of  the  Constitu- 
tion, for  that  in  its  title  and  in  Its  body  It. 
deals  with  two  entirely  unrelated  subject-- 
matters,  immdy,  elections  under  the  Initia- 
tive and  under  the  referendum  provisions, 
whldi  clearly  have  to  do  with  legislation, 
and  elections  for  the  recall  of  officers,  which 
matter  has  no  bearing  whatsoever  upon 
legislation,  and  that,  notwithstanding  tbat 
the  general  description  In  the  title  of  the- 
act  dedares  that  the  act  Itself  provides  for 
"direct  legislation,"  this  legislative  enact- 
ment cannot  operate  to  transform  the  diar- 
acter  of  the  recall,  so  as  to  give  It  any 
of  the  attributes  of  legislation.  If  the 
foregoing  is  conceded  to  be  sound,  then  the 
result  contended  for  is  inevitable — the  whole 
act  must  fall.  Oooley,  Const.  Lim.  (7th 
Ed.)  p.  211;  Lewis'  Sutherland,  Stat  Con. 
(2d  £d.)   i   144.     To   the  same  effect  are 
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State  y.  Ferguson,  104  La.  249,  28  South. 
917,  81  Am.  St  Rep.  123 ;  State  v.  Lancaster 
County,  17  Neb.  87.  22  N.  W.  228;  Oxnard 
Beet  Sugar  Ob.  t.  State,  73  Neb.  57,  102  N. 
W.  80,  106  N.  W.7ie;  mtchle  v.  People,  155 
lU.  98,  40  N.  B.  454,  29  Ia  R.  A.  79,  46  Am. 
St.  Rep.  316;  Pioneer  Irr.  IMst  v.  Brad- 
bury, 8  Idaho,  310,  68  Pac.  295,  101  Am.  St 
Rep.  201. 

The  question  thus  presented  Is  one  not 
free  from  difficulty;  yet,  for  reasons  to  be 
given,  we  hold  the  act  to  be  valid.  Mani- 
festly, If  the  title  had  declared  that  the  act 
dealt  with  "Sections  governing,"  instead  of 
"direct  I^^ation,"  all  of  these  objections 
to  the  act  Itself  would  fall  to  the  ground; 
for  It  would  be  quite  within  the  powers  of 
the  Legislature  by  a  single  enactment  to 
provide  aa  elective  scheme  governing  the  op- 
eration of  the  initiative,  the  referendum,  and 
the  recall,  and  in  the  body  of  the  act  this  is 
In  fact  what  the  Legislature  did  do.  In  the 
last  analysis,  therefore,  the  difficulty  arises 
over  an  unhappy  phrase  of  description  found 
In  the  title  to  the  act,  namely,  "direct  legls- 
latimi,"  and  the  question  to  be  resolved  Is 
whether  we  shall  permit  that  phrase  to  con- 
trol to  the  destruction  of  the  whole  act 
Says  Sutherland  (1  Stat  Con.  f  115) : 

The  courts  "agree  that,  whilst  it  is  neces- 
sary to  so  expound  this  provision  as  to  prevent 
the  evils  it  was  designed  to  remove,  it  is  no 
less  desirable  to  avoid  the  opposite  extreme,  the 
necessary  effect  of  which  would  be  to  embarrasa 
the  Legislature  in  the  legitimate  exercise  of  its 
powers,  by  compelling  needless  multiplication  of 
separate  acts,  as  well  as  to  introduce  a  perplex- 
ing uncertainty  as  to  the  validity  of  many  im- 
portant laws  which  must  be  daily  acted  upon." 

Says  Oooley  (Const.  Llm.  p.  206): 

'If  the  act  is  not  made  to  cover  legislation 
Inccwgruous  in  Itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a  neces- 
sary or  proper  connection,  a  title  in  general 
terms  will  be  good." 

And,  finally,  declares  Sntlierland  (1  Suther- 
land. Stat  Con.  §  134) : 

"The  general  subject  need  not  appear  fn  the 
title,  if  it  is  clearly  disclosed  or  readily  inferred 
from  the  details  expressed." 

We  have  then  before  us  an  act,  the  body 
of  which  deals  with  elections.  It  was  well 
within  the  power  of  the  Legislature  to  pass 
sudi  an  act.  Ttae  subject  elections.  Is  one. 
These  new  powers  reserved  by  the  people  to 
themselves  afford  a  reason  as  well  as  a  jusU- 
flcatlon,  for  framing  the  machinery  of  these 
elections  in  a  ringle  act  There  is  nothing 
boetlle,  nor  even  inharmonious.  In  the  mat- 
ters treated  of  in  the  body  of  the  act  The 
Legislature  was  unfortunate  merely  in  select- 
ing for  the  title  of  the  act  a  descriptive 
phrase  which  unduly  drcumscrlbed  the  legis- 
lation actually  enacted.  But  in  this  it  com- 
mitted no  wrong  whidi  the  constitutional 
mandate  was  designed  to  prevent  and  for 
this  reason  we  bold  that  the  argument 
against  the  validity  of  the  act  is  not  well 
taken. 


The  judgment  appealed  from  Is  therefore 
affirmed. 

We     concur:       ANGELLOTTI,     a     J. 
SLOSS,   J,;   MBSLVIN.J,;   SHAW, J.;  LAW- 
LOB,  J. 


In  re  WINETEEB'S  ESTATE.    (L,  A.  4982.) 
(Supreme  Court  of  California.    Aug.  80,  1917.) 

1.  Apfkai.  and  Ebbok  «=s>683—Rkcobo— Mat- 
ters PSESENTED  FOB  REVIEW. 

Under  Const,  art.  6,  f  4%,  providing  that 
no  judgment  shall  be  set  aside  or  new  trial 
granted  because  of  the  improper  admission  or 
rejection  of  evidence,  unless  after  an  examina- 
tion of  the  entire  cause  the  court  shall  be  of 
the  opinion  that  the  error  complained  of  has 
resulted  in  a  miscarriage  of  justice,  and  Code 
Civ.  Proc.  .§  475,  prohibiting  reversals  for 
errors,  unless  it  shall  aopear  from  the  record 
that  such  error  was  prejudicial  and  caused  sub- 
stantial injjury,  a  judgment  will  not  be  reversed 
because  of  any  error  of  the  court  in  limiting 
the  number  of  depoations  which  would  be  re- 
ceived regarding  the  sanity  of  a  testatrix,  where 
there  was  nothing  embodied  in  the  record  by  bill 
of  exceptions  or  otherwise  to  show  what  the 
testimony  in  the  excluded  depositions  was,  or 
whether  it  was  material  or  competent 

2.  Apfeai.  Asn  Bbkob  «=3970(1)— DisaaBnoir 

— ^LllHTINa  NUMBKB  of  Dla>0BITI0NS. 

Under  Code  Civ.  Proc.  f  2044,  providing 
that  the  court  may  stop  the  production  of  further 
evidence  upon  any  particular  point  when  the 
evidence  upon  it  is  already  so  full  as  to  pre- 
clude reasonable  doubt  a  judgment  will  not  be 
reversed  because  the  court  limited  the  nnmber 
of  depositions  which  it  would  admit  on  the  qne»> 
tion  of  the  sanity  of  a  testatrix,  where  it  does 
not  appear  that  it  abused  its  discretion. 

3.  Tbial  «=s>57— LnoTiNQ  NtniBEE  or  Wnc- 
nebses. 

The  testimony  of  numerous  intimate  ac- 
quaintances of  a  testatrix  regarding  her  mental 
competency  or  incompetency  is  evidence  on  one 
point  within  Code  Civ.  Proc  |  2044,  authoriz- 
ing the  court  to  limit  the  amount  of  evidence 
upon  any  particular  point. 

4.  Wills  ®=»334— Oontbsto— Fmniwos. 

In  a  wUl  contest  on  the  ground  that  the  tes- 
tatrix was  not  of  sound  and  disposing  mind,  but 
insane  and  mentally  incompetent  to  make  a  wilL 
the  court  found  that  the  testatrix  conceived 
and  was  possessed  of  the  idea  that  her  husband 
and  children  had  inflicted  and  were  going  to  in- 
flict great  injury  and  bodily  harm  upon  her, 
and  intended  to  kill  her  for  the  purpose  of  ob- 
taining her  property,  that  they  were  conspiring 
to  obtain  her  property ;  that  this  mental  condi- 
tion continued,  and  was  present  on  the  date 
of  the  execution  of  the  will;  that  it  was  false  and 
utterly  lacking  in  foundation,  that  the  husband 
and  children  were  dutiful,  kind,  considerate, 
and  patient,  and  she  had  no  cause  or  reason  to 
hold  such  belief;  that  at  the  time  of  the  ex- 
ecution of  the  will  irtie  was  possessed  of  an  in- 
sane delusion  that  her  husband  and  children  had 
done  her  bodily  harm,  etc.,  and  that  on  the 
date  of  the  execution  of  the  will  she  was  not  of 
sound  and  disposing  mind,  but  was  possessed 
ot  insane  delusions,  and  was  incompetent  to  dis- 
pose of  her  property  by  will  or  otherwise.  Held, 
that  these  findings  were  adequate  and  suScient 

In  Bank.  Appeal  trom  Superior  Court, 
San  Diego  County;  C.  N.  Andrews,  Judge. 

Proceeding  for  the  probate  of  the  will  ot 
EUzabetb  A  Wineteer,  deceased.     From  a 
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jndgment    denying   probate,    proponent   ap- 
peals.   Affirmed. 

Wadham  &  Munkelt,  of  San  Diego,  for 
appellant.  Patterson  Sprlgg  and  Dwl^t  D. 
Bell,  both  of  San  Diego,  for  respondent 

HENSHAW,  J.  A  contest  was  Instituted 
over  the  admission  to  probate  of  the  will 
of  Elizabeth  A.  Wineteer,  deceased.  The 
sole  ground  of  contest  pressed  at  the  trial 
was  that  the  deceased  "was  not  of  sound  and 
disposing  mind,  but  was,  on  the  contrary,  of 
nnsound  mind,  and  Insane  and  mentally  In- 
competent to  make'  a  will."  At  the  trial 
of  this  contest  evidence,  oral  and  documen- 
tary, was  introduced,  the  documentary  evi- 
dence consisting  of  depositions,  many  in 
number.  Of  these  a  large  proportion  were 
the  views  of  intimate  acquaintances  respect- 
ing the  mental  sanity  of  the  deceased,  ac- 
companying which  views  the  reasons  for  the 
opinions  must  be  given^  Code  Civ.  Proc.  f 
1870,  subd.  10.  A  time  came  in  the  reading 
of  these  depositions  when  the  court  of  its 
own  motion  interposed  and  set  a  Umlt  to 
the  further  Introduction  of  such  testimony. 
Its  ruling  in  so  dplng  is  the  principal  error 
presented  upon  this  appeal,  which  follows 
the  flndlngs  and  deterihinatian  of  the  court 
that  the  will  was  the  product  of  an  unsound 
mind. 

Herein  it  becomes  of  consequence  to  con- 
sider the  record.  It  is  as  follows:  The  court 
declared: 

"I  have  frequently  limited  the  number  of  Wit- 
nesses who  would  be  permitted  to  testify  upon 
a  given  line  in  any  case.  That  is  a  well-rec- 
ognized practice  of  the  courts,  •  •  *  which 
I  have  followed  where  the  evidence  is  purely 
cumulntive.  We  cannot  be  expected  to  sit  here 
and  hear  every  witness  that  can  be  'dragged 
into  court  upon  a  proposition;  time  does  not  pei- 
inlt  it,  nor  is  it  necessary,  nor  does  it  conduce 
to  the  best  results  nor  to  the  furtherance  of 
justice.  The  limit  ordinarily  is  about  four  or 
ftve  witness^  upon  a  point.  *  *  •  Now,  I 
do  not  linow  any  reason  why  I  should  sit  here 
and  hear  more  than  15  witnesses  on  each  6ide 
upon  this  proposition  of  the  sanity  or  insanity 
of  this  party  by  nonexperts,  and  all  this  kind  of 
cumulative  testimony,  and  I  am  going  to  ask  you 
to  tell  me  why  I  should,  and,  if  you  do  not  tell 
me  why,  I  shall  limit  the  further  production  of 
witnesses  or  depositions  on  the  part  of  the  pro- 
ponents to  three  more  depositions,  and  the  ex- 
amination of  these  brothers,  who  are  present,  if 
they  want  to.  What  do  you  say  to  this  propo- 
sition? 

"Mr.  Munkelt:  Had  we  known  we  would  be 
Hmited  to  a  certain  number,  we  could  have  in- 
tensified our  testimony. 

"The  Court :  X  should  say  if  there  is  anything 
special  about  any  of  the  depositions  that  takes 
them  out  of  the  general  rule  that  thev  are  not 
substantially  cumulative,  yon  may  offer  them 
and  have  them  snecially  ruled  on ;  of  course, 
yon  can  offer  them  and  have  them  ruled  on  any 
way.  I  believe  that  I  am  ^'ustified,  that  the  prop- 
er Practice  would  be  to  limit  the  production  of 
further  evidence  on  the  part  of  the  proponent 
to  three  additional  depositions  along  the  line  of 
the  deposition  of  the  acquaintances — the  inti- 
mate friends'  testimony.  You  may  gd  over  your 
depositions,  and  produce  such  of  them  as  you  see 
fit,  not  to  exceed  three ;  then  you  can  take  your 
oral  tcstimoay. 


"Air,  Wadham :  If  the  court  please,  w^  under- 
stand that  the  order  has  been  made  limiting  us 
to  the  deposition  testimony  that  has  now  been  in- 
troduced and  is  before  the  court;  but,  for  the 
purpose  of  preserving  our  record,  we  ask  permis- 
sion to  offer  certain  depositions.  First  we  offer 
the  deposition  of  L.  H.  Currier,  superintendent, 
particularly  as  to  the  opinion  on  the  sanity  of 
Mrs.  Wineteer,  the  decedent :  to  the  same  effect, 
the  deposition  of  Mary  Bfille  Gray ;  to  the  same 
effect,  the  deposition  of  Mrs.  Nancy  McDonald; 
to  the  same  effect,  the  deposition  of  F.  McDon- 
ald; to  the  same  effect,  Chris  NieLson;  to  the 
same  effect,  Mrs.  Olive  Sherman,  Thomas 
Thompson,  Mrs.  Ida  Devore,  Anna  Guendel,  B. 
G.  Harvey,  Sarah  Harvey,  O.  D.  Lacey,  G.  P. 
t«cey,  Mrs.  Lottie  Lacey,  J.  M.  Miller,  and 
Margaret  Miller,  and  also  the  deposition  of  Mary 
J.  Irficey;  and  we  offer  to  show  by  her  deposi- 
tion that,  when  Mr.  Wineteer  came  to  her  place 
in  1910,  and  made  inquiry  for  his  wife,  he  did  not 
make  any  statement  to  Mrs.  Lacey  that  he  had, 
or  was  aDout  to,  or  had  any  intention  of  commit- 
ting or  charging  Mrs.  Wineteer  with  insanity. 

"Tlie  Court :  I  think  you  ■.  'lould  be  permitted 
to  use  that  portion  of  Mary  J.  Lacey'a  deposi- 
tion. As  to  the  others,  due  to  the  order  which 
the  court  has  made  limiting  the  number  of  depo- 
sitions to  be  used,  the  court  wiU  of  its  own  mo- 
tion decline  to  hear  the  depositions;  but  as  to 
the  deposition  of  Mary  J.  Lacey,  in  so  far  as  it 
tends  to  contradict  statements  made  by  the  hus- 
band of  the  decedent,  you  may  use  it. 

"Mr.  Wadham:  To  which  ruling  of  the  court 
the  deponent  excepts  in  so  far  as  the  proffered 
offer  of  testimony  is  ruled  out" 

[1-3]  To  appellant's  contentiMi  that  the 
court  erred  In  the  foregoing  ruling,  respond- 
ent's preliminary  answer  is  conclusively 
sound.  Herein  it  is  insisted  that  conceding 
error,  appellant's  record  fails  utterly  to  es- 
tablish injury,  and  that  such  injury  must  be 
shown,'  and,  failing  to  show  it,  the  error 
must  be  disregarded.  Const,  art.  6,  S  4^; 
Code  Civ.  Proc.  8  4T5.  It  is  trnly  said  that 
appellant  has  not  caused  to  be  embodied  in 
the  record,  by  bill  of  exceptions  or  other- 
wise, anything  to  show  what  the  testimony 
in  the  excluded  d^wsitions  was,  whether  it 
was  material,  and,  if  material,  whether  it 
was  competent.  The  soundness  of  respond- 
ent's position  in  this  r^ard  is  established 
beyond  question  by  all  the  authorities. 
Adams  V.  Weaver,  117  Cal.  42,  48  Pac.  972; 
Estate  of  Angle,  148  Cal.  102,  82  Pec.  668; 
4  Corpus  Juris,  Appeal  and  Error,  p.  150. 
'  But  in  addition  to  this,  conclusive  thongh 
it  is,  it  is  not  here  shown  that  in  exercising 
its  discretion  in  controlling  the  production  Of 
evidence — a  discretion  which  Is  not  only  in- 
herently within  the  power  of  the  court,  but 
which  is  expressly  recognised  by  our  -Code 
(section  2044,  Code  Civ.  Proc.j—tliis  discre- 
tion was  abused.  '  The  Code  declares  that 
the  court  "may  stop  Qie  production  of  fur^ 
ther  evidence  upon  any  particular  point  when 
the  evidence  upon  it  is  already  so  full  as 
to  preclude  reasonable  doubt"  The  particir- 
lar  point  upon  which  the  court  curtailed  evi- 
dence was  that  of  the  mental  competency  or 
Incompetency  of  the  testatrix  under  the 
views  of  "intimate  acquaintances."  The  in- 
dustry of  appellant  fumlUies  us  with  one 
opinion  from  the  Supreme  Court  of  Dela- 
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ware,  holding  that  the  question  of  soundness 
or  unsoundness  of  mind  under  the  evidence 
of  such  Intimate  acquaintances  is  not  evi- 
dence going  to  one  point.  That  court  bases 
its  determination  upon  the  fact  that  op- 
portunities for  observation  of  the  different 
witnesses,  and  consequently  their  reasons  for 
their  determinations,  are  not  identical,  and 
therefore  the  evidence  is  not  addressed  to 
one  particular  point,  saying: 

"They  get  different  points  of  observation ;  dif- 
ferent facts  and  statements  *  *  •  which 
tend  to  prove  one  fact.  »  »  »  But  here  is 
a  condition  that  growa  out  of  a  number  of  ob- 
aervationa,  and  the  rule  in  this  case  does  not 
apply."  Pritchard  v.  Henderson,  3  FennewllI 
(Del.)  128,  50  Atl.  21T. 

We  are  not  persuaded  by  this  reasoning. 
The  cases  to  the  contrary  are  well  consid- 
ered and  numerous.  Larson  v.  Eau  Claire,  92 
Wis.  86,  65  K.  W.  731;  In  re  Winslow's  Will 
(Iowa)  122  N.  W.  971;  Covington  v.  Taffee 
(Ky.)  68  S.  W.  629;  Madlsonville  v.  Thomas, 
140  Ky.  143,  130  S.  W.  975;  Montgomery  v. 
Morton,  143  Ky.  793,  137  S.  W.  540;  Eaton 
V.  Green  River  Coal,  eta,  Co.,  157  Ky.  159, 
162  S.  W.  807;  Burhans  v.  Norwood  Park, 
138  lU.  147,  27  N.  B.  1088;  Nelson  v.  Wal- 
lace, 67  Mo.  App.  397;  Carpenter  v.  Knapp, 
66  Hun,  632,  21  N.  Y.  Supp.  297;  Huett  v. 
Caark,  4  Colo.  App.  231,  S5  Pac.  671;  Gray 
r.  St  John,  35  HL  222;  Ragsdale  v.  South- 
em  Railroad  Co.  (C.  O.)  121  Fed.  924.  Here 
not  only  is  there  a  failure  to  show  the  ma- 
teriality, or  even  the  admissibility,  of  the 
matters  contained  in  the  depositions;  but 
there  is  likewise  an  utter  failure  to  show 
that  this  evidence,  if  admissible,  was  any- 
thing other  than  cumulative. 

[4]  The  cmly  other  proposition  which  ap- 
pellant advances  is  that  the  decree  appealed 
from  must  be  reversed  for  the  court's  failure 
to  make  adequate  findings.  The  ground  of 
contest  was  as  above  quoted.  The  court 
found: 

"That  the  testatiiz  conceived  and  was  pos- 
sessed of  the  idea  that  her  husband  and  chil- 
dren, and  each  of  them,  had  inflicted  and  were 
going  to  inflict  npon  her  great  injury  and  bodily 
arm,  and  that  uiey  intended  to  kUl  her  for  the 
purpose  of  obtaining  her  property,  and  that  they 
were  conspiring  together  to  obtain  her  property, 
and  that  this  mental  condition,  idea,  and  belief 
continued  and  developed,  and  was  present  during 
all  of  the  times,  and  especially  on  the  date  of  the 
execution  of  the  alleged  will." 

The  court  further  found  the  falsity  and 
utter  lack  of  foundation  of  this  belief,  and 
further  affirmatively  found  that  the  hnsband 
was  "dntiful,  kind,  considerate,  and  patient," 
and  that  the  testatrix  had  no  cause  or  rea- 
son to  hold  her  belief.  The  same  findings 
are  made  concerning  her  children.  Still  fur- 
ther, the  court  found  that  at  the  time  of  the 
execution  of  the  will,  and  for  some  time 
prior  thereto,  the  testatrix  "was  possessed  of 
an  insane  delnslon  that  her  said  husband  and 
dilldren  had  done  her  bodily  harm  and  In- 
jury, and  were  about  to  do  her  bodily  harm 


and  Injury,  and  were  going  to  destroy  and 
kUl  her  for  the  purpose  of  getting  her  prop- 
erty, and  were  conspiring  together  to  obtain 
her  property."  And,  further,  so  runs  the 
finding: 

"It  is  true  that  on  the  21st  day  of  Novem- 
ber, 1907  (the  date  of  the  execution  of  the  pur- 
j  ported  will),  said  Elizabeth  A.  Wineteer  was  not 
I  of  sound  and  disposing  mind,  and  waa  suffering 
I  under  and  possessed  of  insane  delusions,  anil 
{  was  not  competent  to  dispose  of  her  property  by 
I  will  or  otherwise." 

I     No  discussion  as  to  the  sufficiency  of  these 
findings  is  called  for. 

The  judgment  appealed  from  is  therefore 
afiSrmed. 

We  concur:   SHAW,  J.;   SLOSS,  J.;   MEL- 
VIN,  J.;  VICTOR  E.  SHAW,  Judge  pro  tem. 

We  concur  on  the  first  ground  discussed: 
ANGB5LLOTTI,  O.  J.;  LORIGAN,  J. 


BURKETT  V.  DOTY.    (Sac.  2323.) 
(Supreme  Court  of  Galifomia.     Sept  8,  1917.) 

1.  Bills  and  Notks  «s>310— AseioNiNa  Note 
— BxEctiTED  CosTTRACT— "Assign." 

An  inststmient  which  in  terms  "assigns" 
notes  is  not  an  executory  contract;  to  "as- 
sign," as  applied  to  cboses  in  action,  being  to 
transfer  the  title  or  ownership. 

[Ed.  Note. — For  other  definitions,  sec  Words 
[  and  Phrases,  First  and  Second  Series,  Assign.] 

2.  Gifts  *=>31(1)  —  Asbionmkmt  of  Notes  — 
i    conbidkbation. 

!        Consideration  is  not  necessary  to  valid  as- 
I  signment   of   notes ;     a   "gift"    being,    by   Civ. 
Code,  I  954,  a  voluntary  transfer  without  con- 
sideration of   personal  property. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift.] 

3.  Guts    <g=>31(l)— Dklivbrt— Wbittbn    As- 

BIOKMKNT. 

As  between  the  parties  to  a  gift  inter  vivos 
by  writing  transferring  title,  and  so  right  to 
immediate  possession  and  control,  passing  of 
possession  of  the  thing  given  is  not  essential 
to  its  validity. 

4.  Gifts  «=>31(1)— Assignment  of  Notes  and 
MoBTOAQE— Provision  Against  Recording. 

Provision  of  assignment  of  notes  and  mort- 
gage that  the  assignment  shall  not  be  recorded 
duing  the  assignor's  life  does  not  detract  from 
its  effect  to  transfer  title. 
6.  Gifts  €=949(3)— Deuvert  of  Assignment 
—Evidence. 

It  is  no  substantial  evidence  of  want  of 
complete  delivery  of  an  acknowledged  assign- 
ment 'ivithout  consideration  of  notes  and  a  mort- 
gage, constituting,  under  CUv.  Code,  {  1053,  a 
grant,  deliver;  of  which  to  the  grantee,  by  pro- 
vision of' section  1066,  cannot  be  conditional, 
and  acknowledgment  of  which,  by  provision  of 
Code  Civ.  Proc.  |  1948,  is  prima  facie  evidence 
of  complete  execution — that  is,  of  delivery  with 
intent  to  make  it  operative  immediately  as  a 
transfer  of  title— that  after  its  immediate  trans- 
fer to  the  assignee  the  assignor  pledged  the 
notes  without  the  assignee's  knowledge,  and  that 
the  assignee  made  no  effort  to  take  possession 
of  the  notes  till  after  assignor's  death,  sis 
months  after  the  assignment,  which  provided 
that  it  should  not  be  recorded  till  after  the  as- 
signor's death. 


4ts>I'or  other  cases  see  lame  tonic  and  KBT-NUMBiCR  In  all  Key-Numbered  Dlgeeta  and  Indexes 
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In  Bank.  Appeal  from  Superior  Court, 
Butte  County;    H.  £>.  Gregory,  Judge. 

Action  by  Bnuna  M.  Bnrkett  against  W. 
M.  Doty.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Devlin  &  Devlin,  of  Sacramento,  ana  Lon 
Bond,  of  Chico,  for  appellant  Guy  R.  Ken- 
nedy, of  Chlco,  and  W.  H.  Carlln,  of  Marys- 
viile,  for  resi)ondent. 


SHAW,  J.  The  plaintiff  appeals  from  tlie 
judgment.  Ttie  action  is  in  claim  and  deliv- 
ery for  the  possession  of  two  promissory 
notes,  or  for  tlie  value  thereof,  in  case  a  de- 
livery cannot  be  had. 

On  September  25,  1911,  Harry  Harrington 
executed  to  Nellie  Mead  Doty  three  promis- 
sory notes  and  a  mortgage  to  secure  the 
same.  The  notes  were  each  for  $1,385.95, 
and  were  due,  respectively,  on  October  1, 
1912,  October  1,  1913,  and  October  1,  1914. 
Nellie  Mead  Doty  was  the,  wife  of  the  de- 
fendant, W.  M.  Doty.  The  notes  and  mort- 
gage were  her  separate  property.  This  ac- 
tion concerns  the  two  notes  falling  due  in 
1913  and  1914  respectively.  The  answer  de- 
nies that  the  plaintiff  is  the  owner,  or  Is 
entitled  to  the  possession,  of  tbe  two  notes, 
and  alleges  that  the  note  failing  due  on  Oc- 
tober 1,  1918,  was  Indorsed  by  said  NelUe 
Mead  Doty  to  the  def«idant  prior  to  her 
death,  that  the  note  falling  due  October  1, 
1914,  was  her  property  at  the  time  of  her 
death,  that  the  defendant  has  been  appointed 
tbe  administrator  of  her  estate,  and  that  he 
now  holds  the  last-named  note  as  such  ad- 
ministrator. 

The  findings  of  the  court,  in  effect,  are  that 
tbe  plaintiff  is  not  and  never  has  been  the 
owner  of  the  notes  In  controversy ;  tliat  Nel- 
lie Mead  Doty  died  on  July  18,  1912;  tliat 
the  defendant  has  been  duly  appointed  and 
now  Is  the  administrator  of  her  estate,  and 
as  such  administrator  holds  the  possession 
and  title  to  both  of  said  notes  for  tbe  bene- 
fit of  such  estate.  Thereupon  judgment  was 
given  for  tbe  defendant 

The  essential  facts  are  not  disputed.  On 
December  30,  1911,  Nellie  M.  Doty  was  the 
owner  of  said  notes.  At  that  time  they  were 
not  In  her  Immediate  possession,  but  were 
deiK>sited  In  a  tin  l>ox  kept  by  ber  In  the 
vault  of  the  Sacramento  Valley  Banlc  at  the 
town  of  Biggs,  and,  except  as  presently  stat- 
ed, they  remained  there  until  her  death. 
On  December  30,  1911,  she  duly  signed,  ac- 
knowledged  before  a  notary  public,  and  deliv- 
ered to  Bknma  M.  Burliett,  the  plaintiff,  an 
Instrument  in  writing  whidi  declares  that 
Nellie  Mead  Doty,  In  consideration  of  $10, 
"by  these  presents  assigns  to  the  party  of 
the  second  part"  the  notes  and  mortgage 
aforesaid,  describing  them  jwrtlcularly.  Tbe 
party  of  the  second  part  was  E<mnia  M.  Bur- 
kett  The  Instrument  differed  from  tbe  ordi- 
nary assignment  only  in  that  It  contained  a 
clause  aa  folloira: 


"Ttiis  assignment  of  said  mortgage  Is  not  to 
be  placed  as  of  record  during  the  lifetime  of 
Nellie  Mead  Doty,  the  party  of  tlie  first  part" 

There  was  in  fact  no  valuable  considera- 
tion for  the  assignment.  There  Is  neither 
an  allegation  nor  a  finding  that  it  was  made 
with  intent  to  defraud  the  creditors  of  the 
assignor,  or  that  it  was  fraudulent  or  void 
as  to  such  creditors. 

The  Introduction  of  the  Instrument,  with 
the  notary's  certificate  of  acknowledgment 
thereof,  was  prima  facie  evidence  of  the  due 
execution  thereof.  Code  Civ.  Proa  S  194S. 
There  was  no  evidence  to  tbe  contrary.  The 
Instrument  was  introduced  in  evidence  by 
the  plaintiff  and  was  in  ber  possession. 
There  is  no  evidence  tending  to  show  that 
the  delivery  thereof  to  her  was  made  for  any 
otber  purpose  than  that  of  completing  Its 
due  execution  as  an  assignment.  The  notes 
and  mortgage  described  therein  were  not 
produced  or  delivered  to  Emma  M.  Burkett 
at  that  time,  or  at  alL 

In"  the  following  February  (1912),  In  order 
to  obtain  funds  to  pay  the  necessary  expens- 
es of  Mrs.  Doty  at  a  hospital,  to  which  she 
was  alMut  to  be  taken  on  account  of  ber 
sidmess,  she  directed  ber  husband  to  get 
from  the  ttoz  in  the  bank  and  bring  to  ber 
the  note  due  on  Octol)er  1,  1912.  He  did  so, 
and  she  then  Indorsed  it,  and  at  ber  direc- 
tion he  pledged  It  to  tbe  bank,  and  thereby 
obtained  money  from  the  tianlc  So  far  as 
appears,  the  bank  still  holds  the  note  under 
said  pledge.  That  note  is  not  In  controversy 
here.  It  was  the  subject  of  an  action  for 
damages  for  conversion  against  Itoty,  where- 
in judgment  was  given  for  Doty,  which  judg- 
ment was  afterwards  reversed  by  tbe  IMs- 
trlct  Court  of  Appeal.  The  facts  are  more 
minutely  set  forth  in  the  opinion  of  that 
court  on  the  appeal.  Burkett  v.  Doty,  32  Cal. 
App.  337,  162  Pac.  1042.  A  petition  for  tJie 
rehearing  of  that  case  was  denied  by  this 
court  After  the  pledge  of  tbe  first  note, 
NelUe  Mead  Doty,  in  June,  1912,  Indorsed  to 
her  said  husband  the  note  due  on  October  1, 
1913,  for  a  like  purpose;  but  it  was  not 
pledged,  no  money  was  obtained  thereon, 
and  tbe  defendant  thereafter  retained  the 
same  in  his  possession.  No  other  disposition 
of  either  of  the  notes  was  ever  made  by  Mrs. 
Doty. 

The  respondent  claims,  first,  that  the  as- 
signment was  an  executory  amtract,  and 
that,  being  without  a  valuable  consideration. 
It  is  of  no  force;  second,  that  If  It  was  a  sale 
of  iwrsonal  property  It  was  void,  under  sec- 
tion 8440  of  the  Civil  Code,  because  it  was 
not  accompanied  by  an  Immediate  delivery 
and  followed  by  an  actual  and  continued 
change  of  possession  of  the  notes;  third, 
that  it  is  not  vaUd  as  a  gift  of  personal 
property,  because  there  was  no  evidence  of 
an  intuit  on  the  part  of  Nellie  Mead  Doty 
to  completely  divest  herself  of  dominion 
over  tbe  property,  and  because  she  did  not 
zellnqulsb  all  present  right  to  or  control 
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over  the  notes,  nor  make  an  Immediate  trans- 
fer of  the  title  thereto. 

[1,  2]  The  assignment  Is  not  an  executory 
contract.  By  Its  terms  it  "assigns"  the 
notes  to  the  plalntUF.  To  "assign,"  in  ordi- 
nary legal  usage,  as  applied  to  choses  in  ac^ 
tlon,  is  to  transfer  the  tide  or  ownership. 
A  chose  in  action  may  be  transferred  by  the 
owner.  Civ.  Code,  §  954.  "A  gift  Is  a  trans- 
fer of  personal  property,  made  voluntarily, 
and  without  consideration."  Civ.  Code,  j 
1146.  "Transfer  Is  an  act  of  the  parties,  or 
of  the  law,  by  which  the  title  to  property  Is 
conveyed  from  one  living  person  to  another." 
Civ.  Code,  i  1039.  "A  transfer  vests  in  the 
transferee  all  the  actual  title  to  the  thing 
transferred  which  the  transferor  then  has, 
unless  a  different  intention  is  expressed  or 
•  ♦  •  necessarily  Implied."  CMv.  Code,  g 
1083.  "The  Interest  intended  to  be  trans- 
ferred is,  under  section  1054  of  the  Civil 
Code,  vested  in  the  transferee  upon  the  do- 
nor's delivery  of  the  grant"  DrlscoU  v.  Drlg- 
coll,  143  Cal.  536,  77  Paa  471 ;  Francoeur  v. 
Beatty,  170  Cal.  746,  151  Pac.  123.  The  fact 
that  there  was  no  valuable  consideration, 
therefore,  does  not  deprive  the  assignment 
of  its  effectnal  force  to  pass  the  title  to  the 
notes. 

[3]  Section  3440  of  the  Civil  Code  does  not 
require  an  immediate  delivery,  or  an  actual 
or  continued  change  of  possession,  in  order 
that  a  transfer  of  a  thing  in  action  shall  be 
valid  as  to  creditors.  It  applies  to  personal 
property  "other  than  a  thing  in  action." 
Hence  It  has  no  application  to  this  case.  As 
to  a  chose  In  action,  to  destroy  the  validity 
of  its  transfer,  there  must  be  proof  of  ac- 
tual fraudulent  Intent,  or  of  insolvency,  or  of 
contemplation  of  insolvency.  Civ.  Code,  ii 
3439,  3442.  Moreover,  an  administrator  can- 
not avoid  a  transfer  of  personal  property  on 
the  ground  that  there  was  not  such  delivery 
or  change  of  possession,  unless  he  alleges  and 
proves  that  there  are  creditors  of  the  estate 
and  a  deficiency  of  assets  to  pay  the  debts. 
Murphy  v.  Clayton,  114  Cal.  526,  43  Pac.  613, 
46  Pac.  460.  The  record  here  contains  no 
allegation  or  finding  to  that  efTect,  or  on  that 
subject. 

The  assignment  itself  purported  to  trans- 
fer the  notes  immediately  to  the  plaintiff. 
As  it  was  duly  signed,  acknowledged,  and 
delivered  to  the  plaintiff,  it  constituted  the 
strongest  of  evidence  of  the  intention  of  the 
assignor  to  transfer  the  notes  to  the  plaintlfC 
in  the  manner  there  specified.  And  as  the 
effect  of  that  assignment,  according  to  it9 
terms,  was  to  Immediately  transfer  to  the 
triaintiff  the  title  and  ownership  of  the  notes, 
it  constituted  satisfactory,  if  not  conclusive, 
evidence  of  the  Intent  of  tlie  assignor  to  do 
that  which  the  Instrument,  in  law,  would  ac- 
complish; that  is,  to  divest  herstif  of  all 
right  of  dominlcMi  over  the  notes,  and  of  all 
present  right  to,  or  ooatrolover,  them,  and 
to  make  an  immediate  transfer  of  tbe  title 


thereto,  it  must  be  remembered  that,  as 
between  donor  and  donee,  it  is  not  neces- 
sary to  the  validity  of  a  gift  inter  vivos,  if 
made  by  a  written  instrument  transferring 
the  title  to  the  donee,  that  the  possession  of 
the  thing  given  be  passed  to  the  donee.  The 
transfer  of  the  right  to  its  immediate  posses- 
sion and  control,  the  title  thereto,  is  suffi- 
cient, and  the  gift  then  takes  effect,  although 
the  donor  retains  all  the  power  of  control 
that  can  arise  from  sudi  possession.  Drls- 
coU V.  DrlscoU,  supra;  Francoeur  v.  Beatty, 
Bupra. 

[4]  mie  provision  declaring  that  "this  as- 
signment of  said  mortgage  Is  not  to  be  placed 
as  of  record  during  the  lifetime"  of  the  as- 
signor does  not  purport  to  operate  upon  the 
notes,  whl<ai,  of  course,  were  not  entitled  to 
record,  as  sudi.  It  does  not  purport  to  op- 
erate upon  the  tlOe  to  either  the  mortgage 
or  the  notes,  nor  in  any  way  to  change  the  le- 
gal effect  of  the  instrument  as  a  conveyance 
thereof.  The  transfer  of  both  was  complete 
without  such  record. 

[6]  Section  1066  of  the  Civil  Code  declares 
that: 

"A  grant. cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him,  or  to  his  agcut, 
as  such,  is  necessarily  absolute,  and  the  instru- 
ment takes  effect  thereupon,  discharged  of  any 
condition  on  which  delivery  was  made." 

The  word  "grant,"  as  here  used,  includes 
transfers  of  personal  property  as  well  as  of 
real  property.  Civ.  Code,  $  1053.  There 
are  cases  where  such  grant  has  been  passed 
over  by  the  grantor  to  the  manual  possession 
of  the  grantee  for  inspection  cmly,  or  for 
some  other  purpose  than  that  of  completing 
Its  execution  as  a  contract,  wherein  It  Is  al- 
ways held  that  such  possession  of  the  instru- 
ment does  not  constitute  a  delivery  and  does 
not  pass  the  titie  to  the  thing.  Gould  v.  Wise, 
97  Cal.  532,  32  Pac.  576,  33  Pac.  323 ;  Gould 
v.  Adams,  108  Cal.  368,  41  Pac.  408.  The  act 
of  delivery  of  possession  of  the  instrument 
must  be  accompanied  with  the  intent  that  it 
shall  becMne  operative  as  a  conveyance  or 
transfer.  Kenney  v.  Parks,  137  Cal.  531,  70 
Pac.  556.  But  here  the  acknowledgment,  im- 
mediately followed,  as  it  was,  by  the  trans- 
fer of  tho  possession  of  the  Instrument  of  as- 
signment to  the  donee,  without  explanatory 
or  qualifying  words  or  acts  to  Indicate  any 
other  intent,  is,  by  force  of  section  1948  of 
the  Code  of  Civil  Procedure,  prima  fade  ev- 
idence of  complete  execution;  tltat  is,  of  de- 
livery with  intent  to  make  it  operative  im- 
mediately as  a  transfer  of  title.  And  by  sec- 
tion 1055  of  the  Civil  Code  such  an  assign- 
ment, when  thus  duly  executed,  is  presumed 
to  hare  been  delivered  at  its  date.  No  evi- 
dence was  given  to  show  a  different  data 
There  is  no  substantial  evidence  of  any  other 
or  different  intent 

The  subsequent  pledge  oat  the  first  note 
and  indorsement  of  the  second  were  made 
after  the  delivery  of  the  Inatrument  to-  tlM 
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donor.  The  tittle  had  then  passed.  It  waa 
Neither  proTed  nor  suggested  that  the  plain- 
tiff consented  to  these  dealings,  or  that  she 
had  knowledge  thereof  at  the  time,  or  that 
she  was  ever  informed  thereof  until  after  the 
death  of  Mrs.  Etoty.  Those  transacticHis, 
Qierefore,  cannot  be  taken  as  evidence 
against  her.  The  only  fact, .  in  connection 
with  the  notes,  occnring  after  the  delivery 
of  the  assignment,  which  can  be  evidence 
against  the  plalntifl,  is  that,  although  she 
had  the  absolute  title  to  them,  and  the  presr 
ent  means  of  proving  such  title  and  of  obtain- 
ing possession  of  the  notes,  She  did  not  take 
possession,  but  suffered  them  to  remain  in 
the  possession  of  Mrs.  Doty,  who,  it  appears, 
was  her  niece.  As  she  had  accepted  the  as- 
signment providing  that  she  should  not  re- 
cord It  until  after  the  donor's  death,  and  as 
only  six  months  elapsed  before  that  event 
occurred,  the  fact  la  not  of  much  algniflcance. 
The  failure  to  take  i)osse8slon,  coupled  with 
the  direction  against  recording,  might  sup- 
port the  Inference  that  there  was  aji  expec- 
tation by  the  plaintiff,  or  an. understanding 
between  the  parties,  that  the  donor,  in  the 
meantime,  by  reason  of  the  ostensible  author- 
ity she  had  from  her  possession,  might  re- 
c^ve  payments  on  the  notes,  or  make  some 
disposition  thereof  for  her  advantage  to  in- 
nocent third  parties.  This  would  be  con- 
trary to  the  legal  effect  of  the  instrument, 
and  If  given  that  effect  It  would  operate  to 
diange  its  terms.  Its  admission  as  evidence 
would  be  contrary  to  the  principle  that  an 
aigreement  In  writing,  made  without  fraud  or 
mistake,  and  not  ambiguous,  Is  to  be  consid- 
ered as  embracing  all  the  terms  of  the  oon- 
tract  and  that,  between  the  parties,  or  their 
successors  in  interest,  there  can  be  no  evi- 
dence of  the  agreement  other  than  the  con- 
tents of  the  writing.  Code  C»v.  Proc.  {  1856. 
Under  the  drenmstances  rtiown,  the  delay  In 
taking  possession  cannot  be  deemed  substan- 
tial evidence  that  the  assignment  was  not 
completely  delivered  as  an  operative  Instru- 
ment. 

The  'evidence  considered  in  fbe  cases  of 
Estate  of  Hall,  164  C&l.  627,  98  Pac.  269,  and 
Knight  V.  Tripp,  121  Oal.  674,  64  Pac.  267,  to 
tiie  effect  that  there  was  no  Intent  to  make  a 
complete  delivery  of  the  written  transfers 
there  Involved,  was  of  mnch  greater  force 
than  the  evidence  here  presented.  Those 
cases  go  to  the  extreme  limits  that,  can  be 
allowed  in  holding  transfers  In  the.  hands  of 
the  transferee  ineffectual,  and  we  do  not 
think  It  necessary  or  advisable  to  enlarge 
further  the  opportunities  of  attacking  con- 
tracts deliberately  and  ceremoniously  execut- 
ed by  applying  those  cases  as  precedents  here. 

The  Judgment  is  reversed. 

We  concur:  ANOELLOTTI,  O.  J. ;  SLOSS, 
J.;  HENSHAW,  J.;  LORIGAN,  J.;  LAW- 
LOR,  J. 


PEOPI/B  V.  GRIESHEIMER    (Or.  2045.) 

(Supreme  Court  of  California.     Sept.  4,  1917. 

Rehearing  Denied  Oct.  4,  1917.) 

1.  CanuNAL  Law  «s»1167(l)— Afpkal. 

Under  Const  art.  6,  §  4^,  providing  that 
no  judgment  shall  be  set  aside  or  new  trial 
granted  for  error  as  to  pleading  miless  the  coui-t 
18  of  the  opinion  that  it  resulted  in  a  miscar- 
riage of  justice,  an  alleged  defect  in  an  informa- 
tion, charging  the  crime  of  obtaining  money  by 
false  pretenses,  in  that  it  failed  to  show  the 
causal  connection  between  the  pretense  and  tbe 
surrender  of  the  money,  is  not  a  ground  for  re- 
versaL 

2.  Criminal  Law  «=»823(4)— Instbuctions— 
Ebsob  Cubed. 

In  prosecution  for  obtaining  money  by  false 
pretenses,  alleged  defect  in  instruction,  permit- 
ting conviction  on  proof  of  falsity  of  a  single 
pretense  without  proof  of  causal  connection 
between  the  pretense  and  the  surrender  of  tiie 
money,  was  not  erroneous,  where  the  further 
instruction  clearly  set  out  the  elements  of  the 
offense,  so  that  the  jnry  could  not  have  been 
misled. 

3.  False  Pbetenses  «=»4— Element  of  Of- 
fense. 

The  crime  of  obtaining  money  by  false  pre- 
tenses is  complete  when  the  defendant  obtains 
the  money  from  the  prosecuting  witness  by 
false  and  fraudulent  representations,  and  it  u 
not  necessary  to  show  his  disposition  of  the 
money. 
Henshaw,  Melvin,  and  Lorigan,  33.,  dissenting. 

In  Bank..  Appeal  from  Superior  Courti 
City  and  County  of  San  Francisco;  Geo.  H. 
Oabaniss,  Judge. 

rrederick  Grieshelmer  was  convicted  of 
obtaining  money  by  false  pretenses,  and 
from  the  Judgment  and  an  order  denying 
new  trial,  he  appeals.    Affirmed. 

Rothchlld,  Golden  &  Eothchlld  and  Oliver 
Dibble,  all  of  San  Francisco,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  John  H.  Rlordan, 
Deputy  Atty.  Gen.,  and  C.  M.  Flckert  and 
James  F.  Brennan,  both  of  San  Francisco, 
for  the  People. 

ANGBLIiOTTI,  C.  J.  The  defendant  was 
convicted  of  the  crime  of  obtaining  money 
by  false  pretenses  under  section  532  of  the 
Penal  Code,  and  prosecutes  this  appeal  from 
the  Judgment  and  from  on  order  denying  a 
new  triaL 

1.  It  Is  claimed  by  the  appellant  in  sup- 
port of  this  appeal  that  his  general  demur- 
rer to  the  Information  should  have  been  sus- 
tained. The  charging  part  of  the  Informa- 
tten  Is  as  follows: 

"The  said  Frederick  Grieshelmer,  on  or  about 
the  25th  day  of  May,  A.  I>.  1915,  at  the  said 
city  and  county  of  San  I'Vancisco,  state  of  Cal- 
ifornia, then  and  there  devising  and  intending  by 
unlawful  ways  and  means,  and  by  false  and 
fraudulent  pretenses  'and  representations,  to  ob- 
tain and  get  into  his  possession  the  goods,  mon- 
ey, and  personal  property  of  one  Karl  Muck 
with  intent  then  and  there  to  cheat  and  de- 
fraud the  said  Karl  Muck  of  the  same,  did  then 
and  there  willfully  and  unlawfully,  knowingly 
and  designedly,  falsely  and  fraudulently,  pre- 
tend and  represent  to  said  Karl  Muck  that  be, 
the  said  Frederick  Grleaheimer,  was  then  and 


4|BPFor  otiisr  caias  sm  mum  topiq  and  KBT'NVUBBR  tn  all  Kcr-Mumtwed  DtceaU  md  InOaiw 


Digitized  by 


Google 


522 


X«7  PACIFIO  REPOBTSat 


(GbL 


there  employed  by  the  Fatherland  Magazine,  a 
corporation,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  New  Yorli, 
and  that  he,  the  said  Frederick  Griesheimer,  was 
then  and  there  authorized,  empowered,  and  in- 
structed by  said  corporation  to  solicit  loans  and 
subscriptions  on  behalf  of  said  corporation,  and 
that  he,  the  said  Frederick  Griesheimer,  was 
then  and  there  authorized  and  empowered  by 
said  corporation  to  receive  and  receipt  for  said 
subscriptions  and  loans  for  and  on  behalf  of 
the  said  corporation,  and  that  he,  the  said  Fred- 
erick Griesheimer,  had  then  and  there  solicited 
and  received  several  specific  and  distinct  contri- 
butions of  money  from  the  following  German- 
American  citizens  of  the  city  and  county  of 
•San  Francisco,  state  of  California,  to  wit:  That 
N.  Ohlandt  of  San  Francisco,  Cal.,  had  sub- 
scribed for  and  paid  to  him.  the  said  Frederick 
Griesheimer,  $150  in  lawful  money  of  the  United 
States  of  America,  for  and  on  behalf  of  said  cor- 
poration; that  E.  ti.  Hueter  of  San  Francisco, 
Gal.,  had  subscribed  for  and  paid  to  him,  said 
Frederick  Griesheimer,  the  sum  of  $300  in  law- 
ful money  of  the  United  States  of  America,  for 
and  on  behalf  of  the  said  corporation ;  that  C. 
E.  Grunsky  of  San  Francisco,  Cal.,  had  sub- 
scribed for  and  paid  to  him,  the  said  Frederick 
Griesheimer  the  sum  of  $300  in  lawful  money  of 
the  United  States  of  America,  for  and  on  behalf 
of  said  corporation ;  that  Max  Schmidt  of  San 
Francisco,  Cal.,  had  subscribed  for  and  paid 
said  Frederick  Griesheimer  the  sum  of  $75 
in  lawful  money  of  the  United  States  of  America, 
for  and  on  behalf  of  said  corporation,  and  thh 
said  Frederick  Griesheimer  did  then  and  there 
show  and  exhibit  to  said  Karl  Muck,  a  certain 
•  written  list  which  said  Frederick  Griesheimer 
then  and  there  represented  contained  the  names 
of  each  of  said  parties  so  subscribing,  together 
with  the  amounts  subscribed  by  each  written 
in  the  individual  handwriting  of  each  of  the 
aaidparties  so  subscribing  respectively. 

"■WTjereas,  in  truth  apd'  in  fact,  he,  the  said 
Frederick  Griesheimer,  was  not  then  and  there 
employed  by  the  said  Fatherland  Magazine,  a 
corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York, 
and  he,  the  said  Frederick  Griesheimer,  was  not 
then  or  there  authorized,  empoweredi  or  in- 
structed, by  said  corporation  to  solicit  loans  or 
subscriptions  on  behalf  of  said  corporation,  and 
he,  the  said  Frederick  Griesheimer,  was  not  then 
or  there  authorized  or  empowered  by  said  cor- 
poration to  receive  or  receipt  for  any  subacrip- 
Oon  or  loans  for  or  on  behalf  of  said  corporation, 
and  he,  the  said  Frederick  Griesheimer,  had 
not  then  or  there  solicited  or  received  the  sev- 
eral and  distinct  contributions  of  money  from 
said  German-American  citizens  of  San  Fran- 
cisco, Cal.,  as  said  Frederick  Griesheimer  then 
and  there  represented  to  said  Karl  Muck;  that 
N.  Ohlandt  of  San  Francisco,  Cal.,  had  not 
sttbecribed  for  or  paid  to  him,  the  said  Frederick 
Griesheimer,  the  sum  of  $160  in  lawful  money 
of  the  United  States  of  America,  or  any  sum 
in  excess  of  $60  for  or  on  behalf  of  said  corpora- 
tion ;  that  E.  L.  Hueter  of  San  Francisco,  Cal., 
had  not  subscribed  or  paid  to  him,  the  said 
Frederick  Griesheimer,  the  sum  of  $300  in  law- 
ful money  of  the  United  States  of  America,  or 
any  earn  in  excess  of  $20  for  or  on  behalf  of 
said  corporation;  that  C.  E.  Grunsky  of  San 
Francisco,  Cal.,  had  not  subscribed  for  or  paid 
to  him,  the  said  Frederick  Griesheimer,  the  sum 
of  $300  in  lawful  money  of  the  United  States  of 
America,  or  any  other  sum  of  money  whatso- 
ever, for  or  on  behalf  .of  said  corporation;  that 
Max  Schmidt  of  San  Frandseo,  Cal.,  had  not 
subscribed  for  or  paid  to  him,  the  said  Fred- 
erick Griesheimer,  uie  sum  of  $75  in  lawful  mon- 
ey of  the  United  States  of  America,  or  any  oth- 
er sum  for  or  on  behalf  of  said  corporation; 
that  said  written  list  which  said  Frederick 
Oriesheimcr  showed  ai^  exhibited  to  said  Karl 


Muck,  as  aforesaid,  #as  not  signed  by  either 
said  Max  Schmidt  or  said  G.  E.  Oronsky,  and 
the  amount  and  amounts  as  shown  on  said  list  aa 
being  subscribed  by  said  N.  Ohlandt  and  said 
E.  Li.  Hueter  were  false  and  fraudulent,  and  he, 
the  said  Frederick  Griesheimer,  did  not  have 
any  authority  whatsoever  then  or  there  or  at 
any  time  to  solicit  subscriptions  for  said  cor- 
poration or  to  solicit  loans  for  said  corporation, 
and  had  not  authority  of  any  kind  or  descrip- 
tion from  said  corporation,  as  he,  the  said 
Frederick    Griesheimer,    then    and    there    well 

"And  the  said  Karl  Muck  then  and  there  be- 
lieving the  said  false  pretenses  and  representa- 
tions so  made  as  aforesaid  by  the  said  Frederick 
Griesheimer  to  be  true,  and  relying  thereon  and 
being  deceived  thereby,  was  induced  by  reason 
of  said  false  and  fraudulent  pretenses  and  rep- 
resentations, so  made  as  aforesaid  to  deliver, 
and  did  then  and  there  deliver,  to  said  Frederick 
Griesheimer  the  sum  of  $300  in  lawful  money 
of  the  United  States  of  America  of  the  value  of 
$300  in  gold  coin  of  the  United  States  of  Amer- 
ica and  of  the  goods  and  personal  property  and 
moneys  of  the  said  Karl  Muck;  and  the  said 
Frederick  Griesheimer  then  and  there  by  means 
of  the  said  false  and  traudulent  pretenses  and 
representations  so  made  as  aforesaid,  did  then 
and  there  willfully  and  unlawfully,  knowingly 
and  designedly  and  fraudulently,  receive  and  ob- 
tain from  the  said  Karl  Muck  the  said  goods  and 
personal  property  and  money  hereuibefore  de- 
scribed with  intent  to  cheat  and  defraud  Karl 
Muck  of  the  same,  and  the  said  Frederick  Gries- 
heimer did  then  and  there  willfully  and  unlaw- 
fully take  and  carry  away  the  same." 

The  particular  defect  in  this  informatioD, 
as  urged  by  appellant.  Is  tbat  it  does  not 
show  the  caiisal  connection  between  the  false 
pretense  and  tlie  parting  of  the  property  by 
the  prosecuting  witness,  and  therefore  falls 
to  state  facts  sufficient  to  constitute  a  pub- 
lie  offense. 

[1]  We  are  of  the  opinion  that  as  against 
the  defendant's  general  demurrer  the  Infor- 
mation should  be  held  safladent  oa  appeal. 
While  there  is  no  direct  allegation  that  the 
money  was  paid  to  the  defendant  as  a  sub- 
scription or  loan  to  the  Fatherland  Maga- 
zine, a  reader  of  the  information  could  hard- 
ly draw  from  it  any  other  inference  than 
that  the  payment  was  made  for  ench  pnr- 
pose.  It  may  be  conceded  that  a  direct  alle- 
gation to  this  ^ect  would  have  been  more 
in  accord  with  technical  requirements.  But 
what  was  Intended  to  be  charged  in  this 
connection  is  perfectly  plain  from  the  lan- 
guage in  fact  used,  and  no  person  of  common 
understanding  could  fail  to  understand  that 
It  was  substantially  charged,  by  necessary 
inference  at  least,  that  the  money  was  paid 
because  of  the  alleged  false  representations, 
and  for  the  purpose  suggested  thereby.  Sec- 
tion 4%,  art.  6,  of  the  Constitution  provides 
that: 

"No  judgment  shall  be  set  aside,  or  new  trial 
granted  in  any  case,  *  *  *  for  any  error  as 
to  any  matter  of  pleading,  •  ♦  •  unless,  aft- 
er an  examination  of  the  entire  cause,  including 
the  evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in  a 
miscarriage  of  justice." 

We  are  satisfied  that  to  reverse  the  Judg^ 
ment  on  this  ground  would  be  to  entirely. 
Ignore  this  provision  of  ouz  OonstitatiOD. 
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2.  Oomplalat  Is  made  as  to  a  certain  ln> 
Btructlon  given  to  tbe  Jury.  The  court  in- 
structed the  Jury  as  follows: 

"In  a  case  of  this  kind  there  can  be  no  actual 
fraud,  and  there  can  be  no  criminal  offense,  un- 
less the  prosecuting  witness  was  actually  de- 
frauded ;  or,  in  other  words,  unless  the  prose- 
cuting witness  sustained  an  actual  injury  from 
the  alleged  false  representations.  It  is  not  suf- 
ficient that  the  prosecuting  witness  parted  with 
his  money  by  reason  of  the  alleged  false  repre- 
sentations, but  it  must  also  be  proved  and  estab- 
lished, beyond  all  reasonable  doubt  and  to  a 
moral  certainty,  that  the  prosecuting  witness 
actually  sustained  a  money  injury  by  reason  of 
the  same. 

"As  an  amplification  of  that  instruction,  and 
with  a  view,  perhaps,  to  further  and  better  ex- 
plain the  doctrine  which  it  announces,  I  will 
say  to  you  that  if  a  list  purporting  to  contain 
the  names  of  subscribers  to  any  fund,  whatso- 
ever may  be  its  character,  is  exhibited  to  another 
person  with  a  view  of  inducing  him  also  to  sub- 
scribe for  the  fund,  and  false  statements  are 
made  as  to  the  giving  of  subscriptions  by  some 
of  tbose  whose  names  are  written  down  upon  the 
fund  list,  and  if  misrepresentationB  are  made 
as  to  amounts  actually  subscribed  or  contnhut- 
ed  by  some  of  those  whose  names  are  written 
down  upon  the  fund  list,  and  the  party  making 
those  misrepresentations  knows,  at  the  time  he 
makes  them,  that  they  are  false,  and  makes  them 
with  intent  to  thereby  prevail  upon  or  induce 
tbe  party  to  whom  they  are  made  to  subscdbe 
money  to  tbe  fund  and  to  deliver  money  over 
to  him  to  be  applied  to  the  fund  or  purpose,  and 
if  as  a  matter  of  fact  those  statements  made  un- 
der those  circumstances  are,  by  the  party  to 
whom  they  are  made,  believed  to  be  true,  and  if 
he  by  reason  of  that  fact,  namely,  his  belief  in 
the  truth  of  the  representations,  subscribes  to- 
ward Uie  fund  and  actually  pays  over  money  to 
be  applied  to  it,  and  he  is  induced  so  to  do,  I 
think  I  have  already  stated,  by  reason  of  the 
miswprcsentations  made  nnder  those  circum- 
stances, the  party  so  making  tbnse  misrepresen- 
tations would,  as  a  matter  of  law,  be  guilty  of 
the  offense  of  obtaining  money  under  false  pre- 
tenses. 

"In  order  to  constitute  tbe  offense  of  obtaining 
money  or  property  by  false  or  fraudulent  repre- 
sentations or  pretenses,  four  separate  and  dis- 
tinct things  must  concur:  First,  there  must  be 
an  actual  fraud  committed;  second,  false  pre- 
tenses must  be  used  for  the  purpose  of  perpetrat- 
ing the  fraud;  third,  the  fraud  must  be  ac- 
complished by  means  of  the  false  pretenses,  and 
the  false  pretenses  must  be  made  use  of  for 
that  purpose,  and  tbe  false  pretenses  must  be 
the  cause  which  induced  the  owner  to  part  with 
his  money  or  property ;  fourth,  there  must  be 
an  intent  to  defraud ;  and  where  one  Is  charged 
with  the  commission  of  such  crime,  before  he 
can  be  convicted,  you  must  find,  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty,  that  each 
and  all  of  such  elements  existed  and  concurred. 
*    *    * 

"If  you  find  that  aome  of  the  alleged  false 
representations  set  forth  in  the  information,  one 
or  more,  but  not  all,  have  been  established  to  a 
moral  certainty  end  beyond  all  reasonable  doubt, 
and  further  find,  to  a  moral  certainty  and  be- 
yond all  reasonable  doubt,  that  the  complain- 
mg  witoess  was  induced,  by  reason  of  bis  be- 
lief in  the  existence  of  one  or  several  of  tbe  al- 
leged false  representations,  and  he  was  by  rea- 
son of  his  belief  in  their  existence  induced  to 
part  with  his  money,  you  would  in  that  case 
adjudge  the  defendant  guilty,  provided  you  so 
find,  of  conrse,  to  a  moral  certamty  and  beyond 
all  reasonable  doubt. 

"If  yon  entertain  any  reasonable  doubt  as 
to  whether  any  one  of  those  false  representa- 
tions has  been  established  to  a  moral  certainty 
and  beyond  all  reasonable  doubts  or  U  yon  en- 
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tertain  any  reasonable  donbt  as  to  whether^ 
assuming  that  you  do  find  false  representations 
to  have  been  made;  if  you  entertain  any  rea- 
sonable doubt  as  to  whether  th<ey,  or  any  one 
of  them  or  any  several  of  them,  caused  or  in- 
duced the  complaining  witness  to  part  with  his 
money,  wliy,  of  course,  in  that  case  also  it  would 
be  your  duty  to  return  in  the  case  a  verdict  of 
not  guilty. 

"  •  *  •  And  I  think  I  have  made  it  dear 
to  you,  and  will  again  undertoke  to  state  the 
propositllpn,  that,  if  there  be  any  one  false  pre- 
tense or  representation  of  the  several  charged 
in  the  information,  which  you  find,  to  a  moral 
certainty  and  beyond  all  reasonable  doubt,  _  to 
have  been  made  by  the  defendant,  and  which 
one  misrepresentation  you  further  find,  to  a  mor- 
al certainty  and  beyond  all  reasonable  doubt, 
caused  or  induced  the  complaining  witoess  to 
part  with  his  money,  why,  tbat  would  meet  ev- 
ery requirement  of  the  law  quite  as  much  as 
if  each  and  every  one  of  the  false  pretenses  or 
representations  so  charge  were  shown  to  exist, 
and  so  shown  to  a  moral  certainty  and  beyond 
all  reasonable  doubt." 

[2]  It  Is  eameiBtly  urged  that  the  pertic- 
nlar  Instruction  commencing:  with  the  words, 
"As  an  amplification  of  that  instruction,"  la 
erroneons  in  that  it  directs  a  ooavlctlon  on 
proof  of  tbe  falsity  of  only  one  of  the  alleg- 
ed representations  as  to  tbe  amounts  sub- 
scribed by  the  varlons  persons  whose  names 
appeared  on  the  list  shown  Mr.  Muck, 
even  though  the  jury  was  not  satisfied  that 
the  particular  representation  was  a  material 
Inducement  to  Mr.  Muck's  subscription.  Of 
course  it  Is  admitted  that  where  an  informa- 
tion charges  several  false  pretenses,  a  convic- 
tion may  be  had,  and  will  be  sustained  by 
proof  of  only  one  of  such  pretenses,  provided 
It  be  established  to  the  satisfaction  of  the  Ju- 
ry that  the  particular  pretense  provided  was 
material  in  Inducing  the  complaining  witness 
to  part  with  his  property.  It  requires  a 
somiewbat  orltical  knd  technical  analysis 
of  the  particular  Instructltfn  complained  of 
to  find  anything  therein  In  conflict  with  this 
well-settled  law,  and  we  are  satisfied  that 
in  view  of  all  that  was  said  by  the  court  to 
the  Jury  in  this  Immediate  connection,  no 
such  effect  as  is  claimed  could  reasonably 
have  been  attributed  by  the  Jury  to  the  in- 
struction. Reading  the  instructions  on  this 
subject  as  we  have  set  them  forth,  it  is 
plain  enough  that  it  was  made  perfectly 
clear  to  the  Jury  that  in  order  to  convict 
upon  the  ground  that  any  particular  repre- 
sentation was  falsely  and  fraudulently  made, 
they  must  be  satisfied  beyond  all  reasonable 
doubt  that  the  particular  representation  was 
material  In  inducing  Mr.  Muck  to  part  with 
his  money. 

8.  As  to  the  dalm  of  Insufllclency  of  evi- 
dence: We  have  carefully  considered  the 
record,  and  feel  warranted  in  asserting  that 
any  Jury  of  reasonable  and  fair  men  could  not 
but  be  convinced  by  the  evidence  beyond  all 
reasooaUe  doubt  of  the  guilt  of  the  defend- 
ant of  the  offence  diarged,  in  so  far  as  the 
representation  that  he  was  employed  by  the 
Fatherland  Publishing  Company  and  author- 
ized to  solicit  loans  and  subscriptions  on  he- 
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half  thereof  was  eoncemed,  whldi  It  clearly- 
enough  appears,  was  an  effective  represen- 
tation Inducing  the  parting  with  his  money 
by  Muck.  This  transaction  was  at  a  tlnie 
prior  to  the  entry  of  the  United  States  Into  the 
war  in  which  we  are  now  engaged,  and  the 
Fatherland  was  supposed  to  be  engaged  in 
creating  sentiment  In  this  country  In  favor  of 
Germany  as  against  the  Allies.  Such  yr&s  the 
purpose  of  the  requested  assistance  as  out- 
lined In  the  purported  authorization  exhibited 
by  defendant  to  Muck,  and  the  latter,  as  a 
strong  sympathizer  with  the  cause  of  Ger- 
many, was  an  easy  victim  to  the  scheme  of 
defendant  That  tills  representation  had  a 
controlling  efTect  with  him  Indisputably  ap- 
pears from  his  testimony.  Much  reliance  is 
placed  upon  the  fact  that  no  direct  evidence 
was  introduced  showing  that  the  purported 
written  authorization  to  one  "Henry  M.  Mey- 
ers" bearing  date  April  2,  1915,  which  was  ex- 
hibited to  Mr.  Mu<*  on  May  2l8t  by  this  de- 
fendant, as  his  credentials,  he  claiming  to 
be  Meyers,  was  not  a  genuine  instrument. 
Under  the  circumstances  such  evidence  was 
not  essential.  The  falsity  of  the  representa- 
tion as  to  authority  was  otherwise  sufficiently 
shown  to  satisfy  beyond  all  reasonable  doubt 
any  fair  juror.  Admittedly  the  purported 
telegranl  of  May  24,  1915,  from  the  Father- 
land to  "Meyers  and  Schmidt,  Special  Eep- 
resentative  FatherlSittd  Magazine,"  exhibited 
by  defendant  as  Meyers  to  Muck  <m  May 
25th,  implying  authority  in  every  line,  and 
on  the  strength  of  whidi  the  last  $200  of  the 
$300  was  obtained  from  Muck  on  that  day, 
was  an  absolute  forgery  concocted  by  de- 
fendant. This  particular  transaction,  the  ob- 
taining of  the  $200  on  May  26th,  was  the  one 
as  to  which  the  district  attorney  elected  to 
r^y.  This,  together  with  other  facts  and  cir- 
cumstances disclosed  by  the  evidence,  amply 
showed  the  falsity  of  the  representation  as 
to  authority.  There  Is  no  force  In  the  claim 
that  the  $300  was  not  obtained  by  defend- 
ant. The  evidence  sufficiently  shows  that  the 
chedts  on  a  Boston  bank  given  by  Muck  -to 
defendant,  after  being  cashed  by  defendant 
at  the  Fairmont  Hotel  c^ce,  were  forward- 
ed In  due  course  of  tmsinesa  to  the  drawee 
bank  and  never  repudiated.  In  fact,  we  are 
satisfied,  as  already  stated,  that  every  es- 
sential element  of  the  offense  is  clearly  and 
and  absolutely  showa.  by  the  evidence,  and 
that,  in  view  of  the  record,  there  can  be  no 
donbt  cut  the  gnllt  of  the  defendant 

[3]  4.  It  is  urged  that  It  was  not  affirm- 
atively shown  that  the  money  obtained  by  de- 
fendant was  not  in  fact  subsequently  paid 
by  him  to  the  Fatherland.  Without  this 
proof  it  is  nrged  there  is  no  proof  of  injury 
to  Mode.  Tlie  crime  charged  against  this  de- 
fendant was  complete  npon  his  obtaining  the 
mcmey  from  Muck  by  false  and  fraudulent 
representations,  and  it  was  not  necessary  to 
Oxow  what  def«idant  did  with  it  See  People 
V.  Bryant,  U»  CaL  597,  61  Pac.  960. 


6.  It  caxmot  be  held  to  have  been  error 
warranting  reversal  for  the  court  to  refuse  to 
give  the  requested  Instruction  as  to  the  bur- 
den of  proof  being  on  the  prosecution  to  prove 
beyond  all  reasonable  doubt  the  alleged 
false  representation  that  defendant  was  au- 
thorized to  collect  moneys  for  the  Fatherland. 
The  Jury  could  not  have  understood  other- 
wise from  all  the  instructions  given  than  that 
such  was  the  situation  as  to  each  and  all  of 
the  material  allegations  of  the  information, 
and  there  was  nothing  in  this  case  to  make 
imperative  the  giving  of  sucih  an  instruction 
directed  specially  to  one  of  such  allegations. 

We  find  no  other  point  in  the  briefs  of 
learned  counsel  that  requires  notice.  We 
may  properly  say  in  conclusion  thafa  in  our 
opinion  the  record  shows  no  error  substan- 
tially affecting  defendant's  rights,  and  that  it 
undoubtedly  shows  his  guUt  of  the  offense 
charged.  This  case  falls  as  clearly  within 
the  provisions  of  section  4%,  art.  6,  of  the 
Constitution  as  any  case  that  has  ever  been 
presented  to  us. 

The  Judgment  and  order  d«i:^g  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  8LOSS,  J.; 
LAWLOR,  J. 

HBN8HAW,  X  I  dissent  In  the  opinion 
of  the  learned  CHIEF  JUSTICE  three  main 
propositions  are  discussed.  The  first,  the 
sufficiency  of  the  indictment ;  the  second,  the 
legality  of  the  instructions;  the  third,  the 
adequacy  of  the  evidenoe.  As  to  each  of 
these  propositions  It  is  demonstrably  true 
that  this  court's  decision  Is  at  variance  with 
that  of  every  other  court  which  makes  the 
English  covamoa  law  the  basts  of  its  juris- 
prudence. But  even  for  this  I  would  not 
feel  Impdled  to  express  my  dissenting  views 
at  length  saving  for  the  additional  fact  that 
section  4^,  art  6,  of  our  Censtltution  is 
emi>loyed,  like  the  mantla  of  charity,  to 
cover  this  multitude  of  sins.  It  is  against 
this  entirely  unwarranted  extension  of  the 
provision  of  this  section  of  the  Constitution 
that  I  am  moved  to  protest. 

1.  The  sufficiency  of  the  indictment  It  Is 
to  be  noted  and  remembered  that  the  indict- 
ment does  not  charge  that  Earl  Muck  gave 
his  money  to  the  Fatheriand  Magazine,  or 
that  he  gave  it  to  defendant  for  the  Fa- 
therland Magazine.  On  the  contrary,  it  Is 
distinctly  charged  that  he  gave  it  to  the  de- 
fendant The  profession  is  advised  by  the 
learned  CHIEF  JUSTICE  that  "a  reader  of 
the  information  could  hardly  draw  from  It 
any  other  Inference  than  that  the  payment 
was  made  for  sudi  purpose"  (that  is,  to  be 
delivered  to  the  Fatherland  Magazine),  and, 
farther,  that  "no  person  of  common  under- 
standing could  fall  to  understand  that  It  was 
substantially  charged,  by  necessary  inference 
at  least,  that  the  vaouey  was  paid  because  of 
the  alleged  false  representations,  and  for  the 
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purpose  Bnggeetoa  tlieipeby"  (namely,  to  be 
delivered  to  the  Fatberland  Magadn^.  To 
this  I  make  aiunrer  that  direct  averments  are 
required  In  every  Indictment  and  InfortBa- 
tlon,  and  the  onOy  Inferences  which  can  be 
drawn  are  thoee  which  the  law  Itself  draws, 
such  as  the  presumption  that  a  defendant  in- 
tends the  consequences  of  his  Act,  that  he  has 
passed  his  nonage  and  Is  therefore  account- 
able for  bis  acts,  and  that  he  is  sane  and 
therefore  responsible  for  his  acts.  Such,  and 
such  Inferences  alone  does  the  latw  permit. 
Juries  M  vfeigbing  the  evidenoe  may  draw 
Inferences  If  reasonably  dedudble  from  the 
evidence,  but  I  take  it  that  this  is  the  first 
time  in  the  history  of  criminal  pleading  that 
Inferences  have  been  indulged  in  to  make 
good  aA  Indictment  otherwise  lacking  In  aver- 
ment, and  that  suob  inferences  are  indulged 
against  the  direct  allegatioa  of  the  indict- 
ment Generally,  as  has  been  said,  Inferences 
to  make  out  the  oharge  of  crime  are  not  per- 
missible, for  two  most  obvious  and  oft-:re- 
peated  reaieona:  The  llret,  because  every 
inference  to  be  drawn  shall  be  one  of  fair 
dealing  and  not  of  guilt ;  the  second,  because 
the  presumption  of  innocence  csounfcervails 
against  all  other  inferences  or  presumptions 
UHtU  the  prooft  ettabUsh  the  contrary.  Sec- 
ond, we  have  not  the  omission  of  an  alle- 
gation in  this  Indictment.  We  have  the  direct 
all^ation  that  the  money  was  given  to  the 
defendant,  and  this,  by  inference,  is  distorted 
to  mean  what  is  not  alleged,  that  It  was 
given  to  the  defendant  as  the  agent,  for 
transmlssloa  to  the  JTatherland  fitagazloe. 
Again,  even  if  sudi  an  Intference  could  be  in- 
dulged as  against  the  express  allegation  to 
the  contrary,  it  becomes  necessary,  as  a  mat- 
ter of  good  pleading,  to  cfaai^  that  in  fact 
this  money  was  not  so  delivered  by  the  de- 
fendant to  the  Fatherland  Magazine,  or  there 
has  been  a  failure  to  state  the  crime,  and 
this  Is  not  done.  This  Is  not  charged.  Still 
further  we  have  an  indictment  which  the  de- 
fendant, under  every  rule  and  principle  of 
law.  Is  entitled  to  take  at  its  face  value.  So 
taking  it,  the  indictment  charges  in  terms 
that  by  reason  of  certain  false  misrepresen- 
tations Karl  Mack  gave  the  defendant  |300. 
There  is  an  absolute  failure  to  show  the 
causal  coonectlon  between  the  allegations 
of  false  representatlpns  and  the  allegation 
of  payment  of  money,  and  in  any  such  in- 
dictment It  is  only  where  the  payment  follows 
inevitably  and  as  matter  of  necessary  conse- 
quence from  the  allegations  of  false  repre- 
sentation that  the  omission  so  to  charge 
that  causal  connectiooi  does  not  constitute 
a  fatal  defect^  in  the  indictment 

The  rules  of  pleading  of  actual  fraud  in 
a  criminal  case  are  certainly  no  more  relaxed 
than  the  rules  whidt  obtain  in  pleading  the 
same  fraud  in  a  civil  case,  and  If  anything 
should  be  the  more  stringently  applied  where 
a  man  is  put  on  trial  for  a  crime.  People 
r.  McEenna.  81  Cal  ISS,  ;22  ^ac.  488.    But  to 


make  clear  my  mefuoitig  beyond  peradventnret 
let  those  rules  here  be  bciefiy  summarized. 
The  acts  constituting  the  fraud  must  be  sufSi 
dently  set  fbrth.  It  omst  be  cbarged  that 
these  acts,  of  speech  or  conduct,  were  uttered 
and  done  with  intent  to  deceive;  that  the 
plaintlfr  or  person  injured  relied  on  them 
and  was  justified  in  his  reliance  on  them; 
that  they  were  false,  and  either  known  to  be 
false  at  the  time  the  defendant  committed 
them.iCH:  were  said  and  done  under  clrcumr 
stances  not  warranted  by  the  knowledge  of 
the  defendant;  and,  finally,  that  because  of 
his  Justified  reliance  upon  these  statements 
and  acts  the  plaintiff,  or  person  injured,  part- 
ed with  money  or  property  when  otherwise 
be  would  not  have  done  so.  People  r.  Jor- 
dan, 66  Oal.  10,  4  Paa  773,  56  Am.  Rep.  73. 
It  Is  manifest,  therefore,  that  the  connection 
between  the  fraudulent  acts  by  the  one  and 
the  paiting  with  money  or  property  by  the 
other  must  appear  from  the  pleading.  The 
fraud  and  the  Injocy  must  be  shown  as  cause 
and  result,  or,  as  it  is  commonly  phrased  In 
the  law,  the  "causal  connection"  between 
the  false  pretenses  and  the  deprivation  of 
property  must  appear.  3  Bishop,  Crim.  Fra 
i  169  et  seq.;  1  McLain,  Crim.  Law,  tS 
680,  681.  Let  this  be  illustrated  by  a  sin- 
gle simple  example.  The  crime  charged  Is 
that'  A.  told  B.  that  he  had  erected  a  flagstaff 
200  feet  high  in  Ooldea  Gate  Park.  B.  was 
entitled  to  rely  on  the  statement,  and  did 
rely  on  it.    It  was  made  to  induce  B.  to  give 

A.  $300.  The  statement  was  wholly  false, 
and  known  to  A,  to  be  wholly  false  at  the 
time  he  made  it,  but  B.  relied  on  it,  and  in 
his  reliance  was  induced  to  give  B.  $300, 
and  did  so.  The  human  mind  might  infer 
and  presume  to  an  unlimited  extent  over  the 
reason  why  B.  gave  $300  simply  because  A. 
had  told  him  falsely  that  he  bad  greeted 
a  flagstaff  in  the  park.  But  when  the  last 
word  was  said,  that  word  would  be  specu- 
lative guesswork  because  no  causal  conne<^ 
tion  between  the  false  declaration  by  A.  and 
the  parting  with  the  money  by  B.,is  shown. 
If,  however,  the  complaint  further  charged 
that  B.  had  commissioned  A.  to  .erect  this 
flagstaff  and  had  promised  to  pay  him  $300 
when  It  was  erected,  the  motive  inducing 

B.  to  part  with  his  money  Is  at  once  shown, 
the  causal  connection  ai^ears,  and  the  com- 
plaint is  a  sufficient  pleading. 

As  has  already  been  said,  since  fraud  is 
never  presumed  and  since  a  defendant  charg- 
ed with  crime  is  presumed  to  be  innocent,  no 
inferences  or  presumptions  ean  be  indulged 
in  to  3upport  a  pleading  radically  defective 
in  its  effort  to  charge  itraud  (Harding  v. 
Robinswi,  166  Pac.  808);  althougb,  of  ■course, 
the  usual  presumptions  acpompaay  and  all 
legitimate  inferences  may  be  drfiwn  froin,  thp 
evidence. 

The  charges  of  mlsreprpsentation  and  false 
representation  in  this  Information  are  two: 
(1)    Touching   the   defendant's   a^qncy   jind 


Digitized  by 


Google 


62(( 


167  PACIFIC  SBPOBTBR 


(Pad. 


ri^t  and  i>ower  to  solicit,  receive,  and  re- 
ceipt for  "loans  and  subscriptions  on  behalf 
of  tbe  Fatherland  Magazine,  a  corporation" ; 
(2)  that  sundry  German-American  citizens  of 
the  city  and  county  of  San  Francisco,  four 
of  whom  are  named,  "had  made  contribu- 
tions of  money  on  behalf  of  the  said  cor- 
poration," while  the  truth  was  that  two  of 
these  citizens  had  made  contributions  In 
sums  less  than  the  defendant  stated,  and  the 
other  two  had  not  contributed  at  all.  Karl 
Muck  It  Is  charged,  In  reliance  on  these 
false  and  fraudulent  statements,  "did  then 
and  there  deliver  to  said  Frederlcl^  Gries- 
belmer  the  sum  of  $300,"  and  Frederick 
Grieshelmer  thus  and  thereby  "did  then  and 
there  willfully  and  unlawfully,  knowingly  and 
designedly  and  fraudulently,  receive  and  ob- 
tain from  the  said  Karl  Muck  the  said  goods 
and  personal  property  and  money  ber^n- 
»  befoKe  described  with  Intent  to  cheat  and 
defraud  Karl  Muck  of  the  same,  and  the 
said  Frederick  Grieshelmer  did  then  and 
there  willfully  and  unlawfully  take  and  car- 
ry away  the  same."  There  Is  in.  this  no 
charge  that  Muck  "delivered"  the  money  to 
Griesbeimer  as  the  agent  of  the  Fatherland 
Magazine  as  and  for  a  loan  or  subscription 
to  or  on  behalf  of  the  corporation  bearing 
that  name,  and  as  this  Is  not  alleged  and 
as  the  allegation  Is  simply  that  be  "deliv- 
ered" the  money  to  Grieshelmer,  and,  finally, 
as  the  averments  cannot  'be  helped  out  by 
guesswori:  or  inferences,  this  charge  amounts 
to  nothing  more  than  that  because  Gries- 
helmer bad  falsely  represented  bis  agency 
and  his  power  as  agent  for  the  Fatherland 
Magazine,  Muck  gave  him  |300.  Why  he 
gave  him  this  $300  does  not  appear.  The 
causal  connection  Is  lacking  absolutely.  It 
cannot  be  said,  we  repeat,  that  he  gave  it  to 
blm  aB  the  agent  of  the  Fatherland  Magazine 
because  this  Is  not  averred,  and,  not  being 
averred,  the  pleading  Is  not  open  to  tbe  In- 
ference that  such  was  the  fact.  To  tbe  con- 
trary, the  legal  Inference  to  be  drawn  Is  that 
■It  was  not  the  fact  or  It  would  have  been 
pleaded.  Why  then,  under  this  pleading  did 
Muck  give  $300  to  Grieshelmer  or  "deliver" 
. .  it  to  him,  as  the  pleading  phrases  it?  En- 
tering the  realm  of  speculation  it  may  be 
said,  as  In  the  flagstaCT  Instance  which  we 
"have  given,  that  Muck,  Interested  In  Gries- 
helmer, had  suggested  to  Grieshelmer  that 
he  engage  In  this  employment  as  agent  of  the 
B^attaerland  Magazine,  and  had  assured  him 
that  he  would  make  him  a  donation  of  $800 
when  on  behalf  of  the  magazine  he  bad  suc- 
ceeded In  obtaining  "loans  and  subscriptions" 
from  four  or  m0re  prominent  German-Amer- 
ican citizens  of  San  Francisco.  If  this  were 
true,  or  If  any  one  of  a  thousand  other  sets 
of  circumstances  which  will  readily  come  to 
mind  was  true  and  was  pleaded,  the  com- 
plaint would  be  sufficient,  but  without  It 
there  Is  an  absence  of  all  showing  why  the 
representation,   Bven    though   false,    dioald 


have  led  Muck  to  part  with  bis  money  and 
deliver  it  to  Grieshelmer. 

Turning  to  the  second  phase  of  this  In- 
formation— the  charge  of  false  representa- 
tion in  the  matter  of  the  number  of  subscrib- 
ers and  the  amounts  of  their  subscription,  th^ 
same  difficulty  appears.  Why  should  Muck 
have  delivered  $300  to  Grieshelmer  because 
Grieshelmer  had  falsely  represented  that  the 
four  men  named  "had  subscribed  for  and 
paid  to  blm"  (Grieshelmer)  stated  sums  of 
money?  Here  again  we  are  left  In  the  realm 
of  speculation.  Conceivably,  A.,  soliciting  for 
charity  from  B.,  might  be  told  by  B.  that  the 
latter  was  In  no  wise  Interested  In  bis  duir- 
Ity,  and  would  not  donate  to  It,  but  that  C. 
was  a  wealthy  man  and  a  miser.  I«t  A.  go 
to  C.  and  secure  a  donation  from  C,  and 

B.  would  double  the  amount  of  that  donation 
either  as  a  gift  personal  to  A.  or  as  a  dona- 
tion to  his  charity.  A.  goes  to  C,  tells  him 
what  B.  has  said,  declares  to  him  that  he 
will  not  exact  the  payment  of  the  money 
from  C,  but  asks  O.  to  give  him  a  letter  ad* 
dressed  to  B.,  stating  that  he,  G.,.bas  do- 
nated $1,000.  With  this  false  letter  A.  re* 
turns  to  B.,  and  B.  "delivers"  to  him  $2,00a 
A.  and  C.  under  this  set  of  drcumstanoes 
manifestly  have  defrauded  B.,  but  to  plead 
that  fraud  requires  much  more  than  the 
statement   that  A.   represented  to  B.  that 

C.  had  subscribed  $1,000  wherefore  Bw  "de- 
Uvered"  to  A.  $2,000. 

It  may  be  well  to  amplify  somewliat  the 
statement  hereinbefore  made  touching  tbe 
necessity  of  showing  by  suffldoit  pleading 
the  causal  connection  between  the  false  pre- 
tenses and  the  Injury.  Says  Bishop  (3  Bish- 
op Grim.  Proc.   sea  175): 

"Such  obtaining  must  not  oome  independently 
of  the  false  pretenses,  but  by  their  means;  so 
must  be  the  allegation  and  sufficiently  in  detail 
to  put  the*  defendant  in  a  position  duly  to  make 
his  defense." 

Says  Cyc.  (10  Cyc.  p.  429): 

"Tbe  indictment  most  show  that  the  prop- 
erty was  obtained  by  means  of  the  false,  pretense 
alleged.  Accordingly  when  there  appears  to  be 
no  natural  connection  between  the  pretense  and 
the  delivery  of  the  property,  such  additiontd 
facts  as  are  necessary  to  riiow  the  relation  murt 
l>e  alleged.  A  defect  in  the  indictment  arising 
from  failure  to  show  the  connection  I>etween  the 
false  pretense  and  the  obtaining  is  a  material 
one  and  is  not  cured  by  verdict." 

In  People  v.  WMte,  7  Cal.  App.  99,  93  Pac 
683,  the  above  language  from  Cyc.  Is  made 
the  basis  of  the  decision,  and  that  It  Is  sound  ' 
In  principle  and  abundantly  supported  by  tbe 
authorities  there  can  be  no  doubt.  And  In 
People  V.  Kahler,  26  Cal.  App.  449,  147  Pac. 
228,  it  Is  held  that  an  Information  whldi 
charged  a  defendant  with  the  crime  of  ob- 
taining money  under  false  pretense  \jj  know- 
ingly and  falsely  representing  that  be  had  li 
contract  fbr  the  famishing  of  orchestras  for 
caffo  and  theaters,  knd  that  the  person  to 
whom  these  representations  were  made  be- 
lieved the  same  to  be  true,  and,-  relying  there- 
on, paid  and  delivered  to  the  defendant  a 
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certain  Bum  of  money,  "faila  to  atate  facts 
constituting  a  pnbUc  offense,  for  tbe  lack  of 
causal  connection  between  the  payment  of 
tbe  money  and  the  false  representations." 
No  single  authority  Is  glren  to  support  the 
mere  declaration  of  tbe  prevailing  opinion 
that  this  Indictment  is  sufficient;  no  single 
authority,  that  Is,  other  than  section  4%  of 
the  Constitution.  Yet  tbe  cases  holding  such 
an  indictment  to  be  insufficient  are  very  nu- 
merous and  uniform.  A  few  of  them  only 
need  be  dted:  Johnson  v.  State,  75  Ind.  553; 
State  T.  Green,  7  Wis.  571 ;  State  v.  Baggerly, 
21  Tex.  757 ;  Simmons  v.  People,  187  lU.  327, 
68  N.  E.  384 ;  Enders  v.  People,  20  Mich.  233 ; 
Roper  V.  State,  68  N.  J.  Law,  420,  33  Atl.  9G9 ; 
Oommonwealth  v.  Dunleay,  153  Mass.  330,  26 
N.  E.  870 ;  Copeland  v.  State,  97  Ala.  30,  12 
South.  181;  Roberts  v.  State,  85  Ark.  435, 
108  S.  W.  842 ;  State  v.  Fitzgerald,  18  N.  C. 
408 ;  Curtis  v.  State,  31  Tex.  Cr.  R.  39,  19  8. 
W.  604;  Campbell  y.  State,  154  Ind.  309,  56 
N.  E.  665;  White  y.  State,  3  Tex.  App.  605; 
People  V.  Gates,  13  Wend.  (N.  Y.)  311 ;  Jones 
V.  State,  50  Ind.  473 ;  People  v.  Kinney,  110 
MldL  ^,  67  N.  W.  1069 ;  State  v.  Whedbee, 
152  N.  C.  770,  67  8.  B.  60,  27  L.  R.  A.  (N. 
8.)  363 ;  People  v.  Brown,  71  Mich.  296 ;  Ja- 
cobs y.  State,  31  Neb.  33,  47  N.  W.  422 ;  State 
▼.  Kelly,  170  Mo.  151,  70  S.  W.  477 ;  State  v. 
Williams,  103  Ind.  236,  2  N.  E.  585, 

Moreover,  It  is  held  with  equal  unanimity 
that  where  an  Indictment  or  Information 
fftUs  by  proper  allegation  to  show  this  causal 
connection,  then,  under  the  principle  above 
enunciated  and  the  authorities  cited,  there 
has  resulted  a  fatal  omission  of  a  material 
allegation,  with  the  result  that  the  informa- 
tion or  indictment  fails  to  charge  a  crime. 
Such  a  defect  In  the  Information,  says  Cyc 
snpra,  'is  a  material  one,  and  is  not  cured 
by  verdict."  Such  being  the  case,  not  only  is 
a  general  demurrer  adequate  to  raise  the  le- 
gal point,  but  it  may  be  raised  without  de- 
mnrier  at  all  at  any  stage  of  the  proceed- 
ings. That  It  can  be  and  has  beea  so  raised, 
a  brief  consideration  of  some  of  tibe  many 
authorities  will  demonstrate.  Thus,  in  Peo- 
ple r.  White,  supra,  the  failure  to  properly 
allege  tbe  causal  connection  was  raised  on 
general  demurrer.  Tbe  general  demurrer 
was  sustained,  and  the  Judgment  following 
tbe  demurrer,  in  turn,  was  sustained  by  the 
Conrt  of  Appeals. 

In  People  r.  Eabler,  supra,  the  demurrer 
was  general  as  well  as  special.  While  it  Is 
frequently  said,  and  while  it  Is  often  true, 
that  a  failore  to  plead  In  accordance  with 
section  952  of  tbe  Penal  Code  may  be  made 
tbe  ground  of  special  demurrer.  It  is  equally 
true  that  when  tbe  ground  of  demurrer  is  the 
failure  of  the  pleader  to  comply  with  8ul>- 
dlTlsion  3  of  this  section  by  omitting  proper- 
ly to  charge  "tbe  particular  drcumstanoes" 
when  sndt  a  Aarge  is  "necessary  to  consti- 
tute a  complete  offense,"  that  ground  Is  a 
ground  of  general  demurrer  if  the  omls8i4ni 


be,  as  here,  of  a  substantlTe  and  material  al- 
legation. A  reading  of  tbe  decision  In  People 
V.  Kabler  will  at  once  disclose  that  tbe  court 
was  discussing  tbe  insufficiency  of  tbe  plead- 
ing under  an  attack  by  general  demurred. 

In  State  v.  MUler,  153  Ind.  229,  54  N.  E. 
808,  the  defendant  moved  to  quash  the  indict- 
ment simply  "on  tbe  ground  ttiat  it  did  not 
state  facts  sufficient  to  constitute  a  public  of- 
fense."   Says  the  Supreme  Conrt  of  Indiana: 

"The  indictment  was  fatally  defective  in  at 
least  two  particulars  *  *  *  it  showed  no  con- 
nection between  the  false  pretenses  and  tbe  pay- 
ment or  delivery  of  tlie  money  t>y  White  to  the 
appellee." 

In  Cummlngs  v.  State,  86  Tex.  Cr.  R.  152, 
36  S.  W.  266,  tbe  Indictment  charged  that  the 
defendant  falsely  represented  to  Cohen  that 
be  was  tbe  owner  of  and  had  the  right  to  sell 
to  Cohen  for  $76  a  diamond  stud ;  that  Cohen 
relied  upon  and  was  Induced  by  said  repre- 
sentation to  deliver  to  tbe  defendant  the  sum 
of  $76.  Against  this  indictment  there  was 
presented  no  demurrer  and  no  motion  to 
quash.  But  an  objection  was  interposed  to 
the  introduction  of  evidence  under  tbe  indict- 
ment, and  this  objection  the  trial  court  over- 
ruled. On  appeal  tbe  Supreme  Court  held 
this  Indictment  to  be  fatally  defective,  in 
that  "there  was  no  allegation  •  *  *  that 
the  defendant  sold  to  said  Cohen,  or  any  one 
else,  the  diamond  stud."  Further  proceeds 
the  opinion: 

"We  have  searched  in  vain  for  an  allegation 
that  Cummings,  as  a  part  of  the  transaction. 
Bold  and  delivered  to  said  Cohen  said  diamond 
stud.  Unless  this  actual  sale  and  delivery  are 
alleged,  we  fail  to  see  bow  the  transaction  was 
completed  in  such  shape  as  to  afEord  the  basis 
of  an  indictment  for  swindling." 

In  Jones  ▼.  State,  22  Sla.  632,  the  indict- 
ment charged  that  tbe  defendant  falsely  pre- 
tended to  one  Carr  that  be,  tbe  defendant, 
was  one  Kirby,  by  means  of  which  said  false 
pretense  the  defendant  did  fraudulently  ob- 
tain from  Carr  said  money,  and  Carr  was 
induced  to  part  with  the  money  by  reason  of 
this  false  pretense.  Tbe  defendant  was  con- 
victed, and  after  conviction  moved  in  arrest 
of  judgment  upon  tbe  ground  that  the  indict- 
ment did  not  allege  facts  sufficient  to  charge 
any  offense  and  sufficient  to  support  any 
verdict  of  guilt    Says  tbe  Supreme  Court: 

"The  indictment  merelr  states  that  Jones  rep- 
resented to  Carr  that  his  name  was  Kirby, 
whereupon  Carr  gave  him  $102.  It  is  insuffi- 
cient unless  it  be  shown  that  Kirby  had  a  right 
to  demand  the  money  of  Carr,  and  that  it  was 
incumbent  on  Carr  to  pay  the  same  to  Kirby, 
or  that  some  such  relation  was  existing  between 
Carr  and  Kirby  as  would  be  sufficient  to  induce 
Carr  to  loan  or  deliver  tbe  money  to  Kirby,  of 
which  Jones  in  his  assumed  character  availed 
hbnsell" 

In  State  v.  Saunders,  68  Mo.  482,  tbe  In- 
dictment diarged  that  tbe  defendant  falsely 
represented  to  tbe  prosecutor  that  be,  the 
defendant,  had  loaned  one  Marshall  the  sum 
of  $300;  that  Marshall  was  solvent  and  still 
owed  defendant  that  sum;  that  tbe  account 
was  good  and  coUectiblek  eind  tbat  defendant 
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Gould  and  vrould  assign  the  account  to  the 
prosecutor  tor  the  sum  of  $200;  that  the 
prosecutor  believed  such  representations  and 
pretenses,  confided  in  them,  and  parted  with 
the  sum  of  $200;  that  all  the  pretenses  were 
false,  and  "by  reason  of  said  false  pretenses 
the  defendant  feloniously  obtained  from  tbe 
prosecutor  the  sum  of  $200."  Here  the  de- 
fendant was  convicted,  and  on  appeal  the 
judgment  of  conviction  was  reversed  upon 
the  ground  that  the  information  failed  to 
state  a  cause  of  action,  the  Supreme  Court 
saying: 

"We  think  the  indictment  is  defective  because 
it  is  nowhere  averred  in  it  that  defendant  either 
'sold,  assigned,  or  delivered  the  account  to  Sulli- 
van (prosecutor),  or  that  Sullivan  bought  it  and 
parted  with  his  money  for  it,  relying  on  the 
false  and  fraudulent  representations  of  defend- 
ant" 

Further,  the  court  quotes  with  approval 
the  cases  of  Commonwealth  v.  Goddard,  4  Al- 
len (Mass.)  312,  and  State  v.  BonneU,  46  Ho. 
895,  saying: 

"The  indictment,  failing  to  aver  material  facts 
necessary  to  be  proved  on  the  trial  before  a 
conviction  could  have  been  had,  is  not  suflScient 
to  support  the  judgment,  and  it  should  have 
been  arrested." 

In  State  v,  BonneU,  above  cited,  the  in- 
dictment averred  that  the  defendant,  intend- 
ing to  cheat  and  defraud  one  Jacob  Hoover 
of  his  goods  and  moneys,  unlawfully,  know- 
ingly, and  designedly  did  falsely  pretend  to 
blm  that  he,  the  defendant,  was  then  and 
there  the  owner  of  and  had  the  right  to  sell 
and  could  make  a  good  title  to  three  head  of 
cattle,  whereas,  BonneU  was  not  the  owner 
of  the  cattle  and  had  no  title  to  them  as  he 
well  knew,  "by  means  of  which  said  false 
pretenses  the  said  BonneU  did  feloniously, 
*  •  ♦  obtain  from  the  said  Hoover  the 
sum  of  $30  with  intent  to  cheat  and  de- 
fraud." The  defendant  was  put  upon  trial, 
found  guilty,  and  moved  in  arrest  of  Judg- 
ment upon  the  general  ground  that  the  in- 
formation was  Insufficient  to  charge  a  crime 
against  him.  His  motion  was  denied.  On 
appeal  the  Supreme  Court  held  the  plea  good, 
and  reversed  the  trial  court,  declaring  that 
the  indictment  "does  not  contain  an  aver- 
ment of  the  material  facts  which  the  state 
would  be  bound  to  prove  before  it  could  ask 
a  conviction,"  and  further  in  the  discussion 
set  forth  its  reasons  in  admirable  terms  as 
follows: 

''Although  under  the  liberal  system  of  crim.- 
inal  practice  now  prevailing  in  this  state  the 
same  strictness  is  not  required  that  was  former- 
ly necessary,  still  the  pleader  must  set  out  in 
die  indictment  a  substantive  offense,  and  on 
trial  the  prosecution  icill  ie  oonfitied  in  the  fyroof 
to  the  allegatiom  set  forth  in  the  indictment. 
[Italics  my  own.]  It  will  be  observed  that  the 
indictment  does  not  allege  any  bargain,  nor  any 
colloquium  as  to  d  bargain  tor  the  cattle,  nor 
is  there  any  inducement  to  show  by  reason 
whereof  Hoover  parted  with  bis  money.  I  think 
that  in  a  oase.like  the  present,  where  the  al- 
leged pretenses  were  injurious  only  by  inducing 
another  person  to  buy  the  cattle  as  to  which 
said  false  representations  were  made,  such  sale, 


bargain,  or  agreement,  which  was  the  cause  of 
the  party  advancing  or  parting  with  his  money, 
should  be  set  out  as  a  part  of  the  facts  relied 
upon  and  as  a  material  allegation  in  the  descrip' 
tion  of  the  offense." 

In  Cooke  v.  State,  83  Ind.  402,  the  indict- 
ment charged  that  the  defendant,  with  in- 
tent to  defraud  Watt,  did  falsely  pretend  to 
him  that  he,  the  defendant,  was  the  owner 
of  a  certain  tract  of  land;  that  it  was  free 
from  liens  and  Incumbrances;  that  it  was 
worth  $10  an  acre;  that  the  soH  was  rich, 
black  loam,  from  8  to  14  Inches  deep;  that 
it  was  w^ell-thnbered  with  hardwood  timber; 
that  there  were  no  swamps  or  lakes  on  it, 
that  the  land  was  situate  not  more  than  six 
miles  from  Evart,  a  railroad  town  and  a 
good  market ;  that  it  was  also  not  more  than 
nine  miles  from  Herscy,  the  county  seat  of 
the  county ;  which  said  false  pretenses  were 
made  by  the  defendant  for  the  purpose  of  in- 
ducing Watt  to  execute  and  deUver,  and  to 
Induce  his  wife  to  Join  with  him.  In  a  deed 
of  conveyance  (set  forth  in  fuU)  conveying  to 
the  defendant  in  consideration  of  the  sum 
of  $2,000  the  said  land;  that  Watt  was  then 
and  there  the  owner  of  the  land  described, 
which  was  of  the  value  of  $5,000;  that,  be- 
Uevlng  said  false  pretenses  and  representa- 
tions and  relying  on  them  as  true  and  being 
deceived  thereby,  he  and  his  wife  executed 
and  deUvered  to  defendant  said  deed  of  con- 
veyance of  the  land.  It  was  charged  that 
aU  these  representations  of  the  defendant 
were  in  fact  false,  and  were  known  by  the 
defendant  to  be  talse.  Tbe  defendant  moved 
to  quash  the  indictment,  a  motion  which,  of 
course,  is  in  effect,  a  general  demurrer  to  It 
His  motion  was  denied.  He  was  convicted, 
and  on  appeal  the  Judgment  of  conviction 
was  reversed  on  the  stated  ground  that  his 
motion  to  quash  should  have  been  granted, 
the  court  saving: 

"The  first  objection  ni^ed  to  One  proceedings 
below  18  that  the  court  erred  in  overruling  the 
appellant  s  motion  to  quash,  the  indictment  It 
18  insisted  that  the  averments  in  the  indictment 
did  not  in  any  material  sense,  show  that  the 
false  pretenses  alleged  to  have  been  made  by  the 
appellant  were  the  operative  cause  in  inducing 
Watt  to  sign  the  deed  of  conveyance  set  out  in 
tbe  indictment.  In  our  opinion  the  indictment 
was,  in  the  respect  suggested,  fataUy  defectives 
It  contained  no  averment  of  any  contract  or 
agreement  between  Watt  and  the  appellant  con- 
cerning the  Michigan  land,  or  of  any  interest 
either  present  or  prospective,  which  Watt  may 
have  had  in  the  subject-matter  of  the  pretenses 
and  representations  charged  to  have  been  made 
as  an  inducement  to  him  to  sign  the  deed.  It 
is  true  the  indictment  averred  that  Watt  relied 
upon  these  pretenses  and  representations  when 
he  signed  the  deed.  But  why  did  he  rely  upon 
them?  What  reason  had  he  for  doing  so?  TTiat 
is  left  to  conjecture  merely.  It  may  bave  been 
that  an  exchange  of  lands  was  at  the  time  in 
contemplation,  but  the  indictment  did  not  make 
any  such  averment  Conceding  the  representa- 
tions which  the  appeUant  may  have  made  con- 
cerning Michigan  land  to  have  been  false  in 
every  partioiilar,  why  should  Wott,  for  that  rea- 
son, have  made  him  a  deed  for  another  tract  of 
land?  We  are  unable  to  see  any  natural  con- 
nection between  the  two  transactions." 
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In  Wagoner  t.  State,  90  Ind.  606,  the  In- 
dictment charged,  with  the  iisual  aUegatlona 
of  fraudulent  Intent  and  guilty  knowledge, 
that  defendant  falsely  represented  that  a  cer- 
tain written  order  for  the  payment  of  money 
In  the  sum  of  $5.50  was  good  and  genuine 
and  of  the  value  of  $5.50  and  was  hla,  the 
defendant's,  proi)erty,  "by  means  of  which 
•  •  *  false  token  and  pretense  the  said 
I'acob  Wagoner  did  then  and  there  obtain 
of  and  from  the  said  Morrison  certain  per- 
sonal property  [describing  It],  all  of  the  ag- 
gregate value  of  $5.50;"  that  Morrison  relied 
upon  and  believed  these  representations,  and, 
"thus  relying  on  the  genuineness  and  valid- 
ity of  said  order,  then  and  there  delivered 
said  goods  to  said  Wagoner,"  There  follow- 
ed the  usual  allegations  of  the  known  fal- 
sity of  the  representations.  A  motion  to 
quash  this  indictment  was  made  and  over- 
ruled. Upon  appeal  following  conviction  the 
court  held  the  indictment  fatally  defective, 
saying: 

"Appellant's  connsel  further  says:  'It  is  not 
shown  in  the  indictment  that  the  order  was  de- 
livered to  Lynn  and  Morrison,  or  that  it  was 
received  by  them  in  exchange  for,  or  in  pay- 
ment of  the  goods.'  This  objection  to  the  indict- 
ment seems  to  be  well  taken,  is  sujiported  by  au- 
thority, and  most  be  sustained  (citug  cases)." 

In  State  v.  FltegeraW,  18  N.  C.  410,  the 
defendant  moved  in  arrest  of  judgment  on 
the  ground  of  a  fbtally  d^ective  indictment 
His  motion  was  denied.  On  appeal  the  de- 
nial was  held  to  be  error,  the  court  saying: 

"It  is  not  necessary  to  inquire  whether  by 
means  of  snch  a  false  affirmation  a  cheat  or 
fraud  might  not  be  practiced  under  circnm- 
stances  wnich  would  subject  the  offender  to  a 
criminal  prosecntion ;  but  it  seems  to  us  essen- 
tial, in  a  case  where  there  is  no  obvious  connec- 
tion between  the  result  produced  and  the  false- 
hood practiced,  that  the  facts  should  be  set 
forth  which  do  connect  the  consequence  with 
the  deceitfol  practice." 

In  Commonwealth  v.  Dunleay,  153  Mass. 
330,  20  N.  B.  871,  the  agent  of  an  Insurance 
company  was  Indicted  for  obtaining  mcHiey 
under  false  pretenses  by  sending  to  the  in- 
surance company  a  fictitious  application  up- 
on the  acceptance  of  which  he  was  to  re- 
ceive a  commission.  The  indictment  charged 
that  the  employment  of  defendant  by  the  in- 
surance company  was  to  solicit  and  obtain 
applications  to  said  insurance  company  for  a 
compensation  to  be  paid  the  agent,  alleged 
that  the  compensation  would  be  due  the  de- 
fendant npon  the  acceptance  by  the  insurance 
company  of  the  application.  The  Supreme 
Court  declared: 

"The  indictment  does  not  allege  that  this  ap- 
plication for  insurance  was  ever  accepted  by  the 
company.  We  think  that  the  connection  be- 
tween the  false  pretense  and  the  obtaining  of 
the  mone^  or  the  bank  check  is  not  set  out  with 
the  techucal  precision  required  in  this  common- 
wealth." 

In  Commonwealth  v.  Lannan,  1  Allen  (83 
Mass.)  590,  the  indictment  charged  that  the 
defendant  made  certain  false  pretenses  to 
the  prosecutor  by  reason  of  wliich  he  was  In- 
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drUced  to  purchase  of .  dejFendai^t  a  certain 
horse  and  gave  to  the  defendant  the  sum  of 
$260.  The  defendant's  .motion  in  arrest  of 
Judgment  was  denied;  the  Supreme  Court  of 
Massachusetts  held  that  it  should  have  been 
granted,  saying: 

"Although  the  allegation  is  directly  made  that 
he  gave  and  delivered  to  the  defendant  certain 
property  in  payment  for  the  horse,  it  is  not  aver- 
red that  he  made  this  payment  and  delivery  by 
reason  of  the  false  pretenses  alleged." 

In  People  v.  Brown,  71  Mich.  296,  38  N. 
W.  916,  the  indictment  charged  that  the  de- 
fendant represented  to  the  complaining  wit- 
ness that  he  was  the  agent  of  a  corporation ; 
that  the  corporation  was  a  responsible  and 
reliable  company ;  that  it  had  a  paid-up  capi- 
tal of  $100,000;  that  It  would  faithfully  ful- 
fill all  its  contracts,  and  that,  relying  on 
these  representations,  the  complaining  wit- 
ness was  induced  to  sign  and  deliver  two 
certain  promissory  notes  to  the  defendant 
After  conviction  defendant  appealed,  urging 
tibat  the  information  did  not  state  a  public 
oftense.  The  Supreme  Courfc  of  Michigan 
said: 

"The  information  does  not  point  out  for  what 
consideration  these  notes  were  given,  or  to  whom 
they  were  payable,  or  whether  negotiable  or  not. 
It  does  not  show  that  the  corporation,  directly 
ot  by  agent,  made  any  agreement  or  had  any 
deatings  with  respondent.  In  other  words,  it 
does  not  show  in  what  way  it  concerned  Har- 
mon whether  the  Bohemian  Oat  &  Cereal  Com- 
pany was  an  honest  and  responnible  or  a  dis- 
honest and  swindling  concem.  There  is  noth- 
ing to  connect  the  notes  with  any  fraud  prac- 
ticed on  Harmon.  ♦  ♦  •  The  information 
charged  no  offense." 

In  State  v.  Freeman,  103  Miss.  764,  60 
South.  774,  the  indictment  charged  that  the 
defendant  falsely  and  fraudulently  pretend- 
ed and  represented  to  the  complaining  wit- 
ness that  he,  the  defendant  was  authorized 
to  represent  a  loan  company,  and  "by  means 
of  the  said  false  and  fraudulent  representa- 
tions and  false  pretense,  procured  and  ob- 
tained from  said  Sogers,  good  and  lawful 
money  of  the  United  States,"  etc.  A  general 
demurrer  to  the  indictment  was  sustained. 
The  state  appealed.  The  demurrer  was  sus- 
tained, the  court  saying: 

"In  an  indictment  for  false  pretenses,  it  is 
necessary  to  charge  that  the  pretenses  were 
false:  that  the  defendant  knew  them  to  be  false; 
that  he  got  from  another  certain  money  or  oth- 
er valuable  things;  and  that  the  pretenses  were 
the  movint;  cause  whereby  the  money  or  things 
were  obtained.  •  •  ♦  The  indictment  fails  to 
show  why  Rogers  paid  the  money  to  the  appel- 
lee, or  why  such  false  pretense  should  have 
moved  him  to  make  the  payment  to  the  appellee. 
•  •  *  The  indictment  fails  to  sufficiently  al- 
lege the  false  pretense,  so  as  to  show  upon  its 
face  why  such  pretense  was  the  moving  cause 
whereby  the  money  was  obtained  from  Rogers. 
In  fact,  it  fails  to  charge  with  clearness  that 
the  pretenses  were  enough  to  induce  Rogers  to 
turn  over  the  money  to  the  appellee." 

In  aoper  v.  State,  58  N.  J.  Law,  420,  33  Atl. 
969,  the  indictment  charged  that  the  defend- 
ant falsely  represented  to  tlie  prosecutor  that 
a  certain  oompany  was  a  bona,  fide  building 
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and  loan  association  and  had  $7S,000  casb  on 
band  to  loan.  Then  fallowed  allegations  de- 
claring the  falsity  of  these  statements,  and 
the  indictment  proceeded  to  charge  that  "by 
color  and  means  of  such  said  false  and 
fraudulent  pretenses  the  said  Boper  did  then 
and  there  willfully,  unlawfully,  and  feloni- 
ously obtain  from  the  prosecutor  $3,000  with 
Intent  then  and  there  to  cheat  and  defraud 
him  thereof."  The  Supreme  Court  of  New 
Jersey  declared  the  indictment  to  be  plainly 
insufficient,  saying: 

"The  rule  of  pleading  in  these  cases  is  entire- 
ly settled.  Lord  Mansfield,  in  a  case  before  him, 
said  that  the  indictment  must  contain  a  history 
of  the  o£Eeuse;  that  is,  the  essential  facts  must 
be  set  forth  to  this  extent;  that  is,  if  the  facta 
stated  shall  be  proved,  the  defendant's  guilt  will 
be  established.  •  •  *  The  indictment  before 
the  court,  on  this  record,  is  fatally  defective." 

In  Simmons  v.  People,  187  111.  327,  58  N.  E. 
384,  the  court  overruled  defendant's  motion 
to  quash  the  indictment  and  his  motion  in 
arrest  of  Judgment  based  on  the  insufficiency 
of  the  indictment.  The  indictment  was 
framed  with  much  elaboration,  and  charged 
In  six  counts.  It  was  charged  tbat  the  de- 
fendant falsely  represented  to  the  complain- 
ing witness  tbat  he  was  the  agent  of  a  syn- 
dicate controlling  certain  corporations,  that 
bis  son  was  another  such  agent,  and  author- 
ized on  behalf  of  the  syndicate  to  take  title 
of  the  complaining  witness'  lot  in  bis,  the 
son's,  own  name  as  trustee  of  the  syndicate, 
and  to  agrree  to  pay  in  his  own  name  on  be- 
half of  the  syndicate  an  Incumbrance  on  the 
complaining  witness'  land  of  $7,000;  that 
these  false  pretenses  were  made  to  Induce  the 
complaining  witness  to  execute  a  deed  con- 
veying a  lot  to  defendant's  son,  and  that  the 
prosecuting  witness,  by  means  of  such  in- 
ducements, did  execute  and  deliver  said  deed 
to  defendant's  son,  with  much  more  to  like 
effect.  The  Supreme  Court  of  Illinois  de- 
clared that,  notwithstanding  its  elaboration, 
the  indictment  did  not  "show  that  any  such 
pretenses  had  any  connection  whatever  with 
the  signing  and  delivery  of  Bryant's  deed," 
saying  furtbet: 

"It  was  next  necessary,  by  the  indictment,  to 
connect  them  with  the  making  of  Bryant's  deed, 
80  as  to  show  that  they  operated  in  obtaining  his 
signature.  The  connection  between  the  pre- 
tenses and  obtaining  the  signature  must  appear 
either  by  a  natural  connection  between  them,  or 
by  facts  properly  averred,  so  that  the  facts  will 
lead  to  a  necessary  legal  conclusion  of  tbe  guilt 
of  the  defendant.  •  •  •  The  counts  in  ques- 
tion do  not  show  in  any  way  that  the  false  pre- 
tenses as  to  the  character  in  which  the  defend- 
ant was  acting  induced  the  making  of  tbe  deed." 

Tn  Curtis  T.  State,  31  Tex.  Gr.  R.  39,  19  S. 
W.  604,  the  indictment  charged  tbat  tbe  de- 
fendant falsely  represented  to  one  Hawkins 
tbat  be  bad  sold  certain  land  belonging  to 
him,  tbe  defendant,  for  $250,  which  would  be 
due  and  payable  in  November;  that  these 
representations  were  false,  and  that  "by 
means  thereof  he  Induced  Hawking  to  deliver 
to  defendant  a  certain  mule  of  the  value  of 
$110."    On  appeal  after  couTlction  tbe  Su- 


preme Couft  held  that  the  motion  In  arrest  of 
judgment  should  have  been  granted,  saying: 

"There  is  only  one  question  that  need  be  con- 
sidered, and  that  is  the  safficiency  of  the  indict- 
ment. It  is  not  alleged  that  any  contract  was 
made,  nor  that  •  ♦  •  Hawkins  was  to  be 
paid  out  of  the  said  sum  of  $250  which  was  to 
become  due  November  16,  1891,  nor  that  he  waa 
to  be  paid  at  all,  except  by  inference.  The  in- 
dictment should  allege  all  the  material  facts 
necessary  to  be  proved  to  convict  the  defendant, 
and  not  leave  them  to  inference  and  argument 
(citing  cases).  *  •  •  Tested  by  these  require- 
ments, we  think  the  indictment  fatally  defec- 
tive." 

In  Boberts  v.  State,  86  Ark.  435,  108  S.  W. 
842,  the  defendant  represented  to  tbe  com- 
plaining witness  tbat  be  was  a  graduate  eye 
specialist  holding  diplomas  from  three  sepa- 
rate schools;  tbat  be  was  competent  to 
treat  the  eyes  of  the  complaining  witness' 
son,  and  bad  lawful  authority  so  to  do,  and 
falsely  pretended  that  he  was  a  regular  prac- 
ticing oculist,  and  "by  means  of  which  false 
and  fraudulent  representations  he,  the  said 
P.  F.  Roberts,  did  then  and  there  fraudulent- 
ly and  feloniously  obtain  from  bim"  cer^ 
tain  moneys  and  promissory  notes,  "whereas 
in  truth  all  of  the  above  representations 
were  false."  Defendant,  convicted,  made  a 
motion  in  arrest  of  Judgment  It  was  de- 
nied. Upon  appeal  the  Supreme  Court  held 
the  indictment  insufficient  npon  the  ground 
that  the  causal  connection  was  not  shown, 
the  court  saying : 

"A  false  representation  by  one  claiming  to 
be  a  physician  that  he  is  a  graduate  of  colleges 
and  is  autborixed  by  law  to  practice  his  profes- 
sion has,  of  itself,  no  apparent  tendency  to  in> 
duce  a  person  to  part  with  bis  money,  unles* 
such  person  is  alleged  to  have  engaged  his  serv- 
ices and  paid  bim  for  them  on  account  of  the 
false  pretenses.  The  allegations  cannot  mean 
that  the  defrauded  person  paid  the  money  solely 
on  account  of  the  alleged  false  pretense,  for  that 
alone  is  not  calculated  to  induce  one  to  part 
with  his  property ;  and  yet  it  cannot  be  inferred, 
in  the  face  of  the  omission,  to  allege  anything 
else ;  that  something  else  was  done  which  induc- 
ed the  payment  of  the  money." 

It  Is  thus  made  to  appear  tbat  the  omission 
to  charge  the  causal  connection  results  in  a 
fatal  defect  in  the  information  or  indictment 
of  which  tbe  defendant  may  avail  himself 
by  general  demurrer  or  by  motion  in  arrest 
of  Judgment  Nor  is  this  defect  cured  by 
section  950  of  the  Penal  Code,  which  declares 
that  the  Indictment  or  Information  must  con- 
tain "a  statement  of  tbe  acts  constituting  the 
offense,  in  ordinary  and  concise  language, 
and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended." The  argument  which  Invokes  this 
section  In  aid  of  this  information  would  seem 
to  Imply  that  any  Indictment  or  information 
should  be  held  sufficient  if  a  person  of  com- 
mon understanding  knew  tbat  the  indictment 
meant  to  charge  a  crime.  The  prevailing 
opinion  declares  tbat: 

"No  person  of  common  understanding  could 
fail  to  understand  that  it  was  charged  by  neces- 
sary inference  at  least,"  etc. 
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Here,  tbea,  te.fhe  startltagr  anfiouiicemeDt 
that  tbe  suffictency  of  an  Information  la  no 
more  to  be  tested  by  the  liwg-established  and 
vitally  Important  rules  governing  the  laying 
of  criminal  comidaints,  but  Is  to  be  deter- 
mined by  what  this  court  may  think  a  man  of 
"common  underBtandlng,"  indulging  in  infer- 
onces,  might  conclude  that  it  meant.  Hereto- 
fore I  have  held  the  belief  that  the  Code 
meant  that  the  language  of  an  indictment 
should  be  such  that  the  ordinary  man  would 
understand  the  language  and  know  what  it 
meant,  but  that  the  sufficiency  of  that  lan- 
guage to  charge  a  crime  did  not  rest  on  what 
the  ordinary  man  understood  It  to  mean,  but 
always  on  whether  the  reasonable  meaning  of 
the  things  said  was  adequate  under  the 
rules  of  criminal  pleading  to  charge  a  crime. 
This  belief  must  now  be  discarded.  Bat  I 
cannot  discard  it  without  the  protesting  dec- 
laration that  Quch  until  now  has  never  been 
the  law  of  this  state,  and  that  the  new  law 
as  now  declared  finds  as  little  warrant  in 
section  4^  of  the  Ck>nstltntion  as  it  does  Im 
section  950  of  the  Penal  Code.  The  right  of  a 
defoidant  to  have  a  crime  charged  against 
him  with  precision  is  a  substantial  right 
The  right  of  a  defendant  not  to  be  put  upon 
trial  unless  a  crime  is  charged  against  him 
with  due  exactness  is  also  a  substantial  right, 
and  while  this  provision  of  the  Oonstltation, 
with  this  section  of  the  Code,  is  designed  to 
aid  many  forms  of  lameness  in  pleading,  in 
rulings  on  evidence,  and  in  the  giving  of  in- 
strnctions,  it  was  never  designed  as  a  pana- 
cea for  all  the  inflrmities  (rf  legal  procedure, 
and  least  of  all  to  breathe  life  into  a  criminal 
information  or  indictment  whi(ii  without  it 
would  be  a  corpse.  For,  I  repeat,  it  is  es- 
sential to  every  valid  indictment  that  every 
fact  necessary  to  charge  a  crime  shonld  be 
made  the  subject  of  direct  averment  and  not 
left  to  inference.  Barton  v.  People,  135  ID. 
406,  25  N.  E.  776,  10  L.  R.  A.  306.  25  Am.  St 
Rep.  375;  Connor  v.  State,  28  Fla.  465,  10 
South.  881,  30  Am.  St  Rep.  134 ;  18  Cyc.  419 ; 
20  Cent  Digest  pars.  31  to  63.  Says  Lord 
Kenyon  in  Rex  v.  Holland,  5  Term  Rep.  607: 

"Indictments  should  be  certain,  that  posterity 
may  know  what  law  is  to  be  derived  from  the 
record." 

Says  Gibson,  0.  J.,  In  Hartman  v.  Com- 
monwealth, 5  Pa.  60: 

Precision  is  "of  the  last  importance  to  the  in- 
nocent, for  it  is  that  which  marks  the  limit  of 
the  accusation  and  fixes  the  proof  of  it" 

And  this  court  in  bank  has  said: 
"Constructive  crimes — crimes  built  up  by 
courts,  with  the  aid  of  inference,  implication, 
and  strained  interpretation — are  repugnant  to 
the  spirit  and  letter  of  Knglisli  and  American 
criminal  law."  People  v.  JtfeNulty,  77  Col.  164, 
19  Pat  237,  11  Am.  St  Sep.  257, 

Let  me  now  address  myself  to  the  first 
phase  of  what  I  conceive  to  be  a  misappli- 
catini  and  an  ondue  extension  of  the  mean- 
ing of  section  4%  of  our  Constitution.  The 
reasoning  of  the  prevailing  opinion  bears  no 
other  oonstractloa  tlum  this:   That  because 


"a  reader  of  the  Informatioa  conld  hardly 
draw  from  it  any  other  Inference"  than  that 
the  Information  meant  to  say  that  which  in 
terms  it  does  not  say,  and  because  "no  per- 
son of  common  understanding  could  fall  to 
understand  that  it  was  substantially  charged 
by  necessary  Inference  at  least"  that  the  de- 
fendant had  committed  the  crime  of  obtain- 
ing moneys  by  false  pretenses,  and  as  the 
evidence  was  suflicient  to  show  his  guilt  all 
errors,  irregularities,  and  omissions  in  the 
information  (as  well  as  all  errors  at  the 
trial)  become  Immaterial  because  a  guilty 
man  has  been  found  guilty,  and  therefore 
there  is  no  "miscarriage  of  justice."  I  have 
said,  and  I  think  I  have  abundantly  shown, 
that  there  is  such  a  miscarriage  of  justice 
within  the  meaning  of  onr  law  when  any 
man  is  forced  to  trial  upon  a  criminal  charge 
under  an  information  or  indictment  which 
does  not  measure  up  to  the  rules  of  legal 
sufficiency.  The  principle  is  not  that  the 
evidence  subsequently  taken  may  show  hia 
guilt,  but  that  there  was  no  proper  procedure 
before  the  court  to  justify  the  taking  of  that 
evidence,  and  this  the  citations  and  quota- 
tions above  given  abundantly  establish. 

I  have  said  that  the  reasoning  of  the  pre- 
vailing opinion  bears  no  other  constructloa 
than  that  which  I  have  given  it  To  the  end 
that  if  it  was  sosc^ptible  of  some  other  con- 
struction, that  fact  might  be  made  plain,  I 
submitted  to  the  learned  CHIBF  JUSTICE! 
the  following  questions,  stating  that  his  an- 
swers to  them  would  tend  to  clarify  to  my 
mind  his  views  of  the  law  and  of  the  scope- 
and  applicability  of  section  4%: 

"1.  The  indictment  charged  that  'A.  defrauds 
ed  B.  of  $300' — ^no  more.  Demurrer  overruled. 
The  evidence  clearly  established  tliat  within  the 
state  of  California  and  within  the  period  fixed 
by  the  statate  of  hmitations  A.  defrauded  B.  ot 
$300,  Lq  the  matter  of  fraudulently  selling  land- 
twice.  Pen.  Code,  §  533.  Is  the  conviction< 
good,  and  under  your  opinion  in  the  Grieshcimer 
Case,  and,  if  not,  why  is  it  not  good?  Every 
man  of  common  understandingr  knows  what  a 
charge  of  defrauding  means,  namely,  that  by 
some  trick  or  device  or  pretense  A.  cheated  B. 
out  of  $300.  True,  fraud  is  but  a  conclusion  of 
the  pleader,  and  the  facts  are  not  pleaded,  but 
they  are  implied,  and  if  defendant  is  gailty  he 
knows  what  those  _  facts  are  better  than  any- 
body and  if  he  is  innocent,  he  has  no  occasion 
for  worry  and  is  not  injured;  and  particularly 
is  this  true  when  at  the  trial  defendant  was 
offered  all  the  time  he  desired  to  produce  evi- 
dence to  meet  that  of  the  prosecution. 

"2.  The  indictment  charged  that  A.  'killed  a. 
man' — no  more  than  this.  Demurrer  overruled. 
The  evidence  clearly  established  that  within  the 
state  of  Oalifomia  A.  murdered  B.  Is  the  con- 
viction obtained  under  such  an  indictment  good,., 
and  under  your  Grieshcimer  opinion  why  is  It 
not  good,  since  'any  man  of  common  understand- 
ing would  understand'  that  the  incBctment  was 
n^t  a  piece  of  waste  paper,  and  so  that  it  meant 
to  charge  that  the  kilhng  was  murder?  True,., 
the  venue  is  not  laid,  hut  any  man  of  common 
understanding  would  know  that  the  state  would 
not  charge  A.  with  the  crime  unless  it  was  com> 
mitted  within  its  boundaries.  True,  the  name  of' 
the  man  killed  is  not  given,  but  if  the  defendant 
killed  him,  he  knows  who  is  meant,  and  if  he 
did  not  kill  him  it  makes  no  difference  who  is. 
meant  aadk  besides-  the  defect,  is  cared  by  thev 
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evidence  wMcIi  dearly  eatabliahes  tbat  the  msiii 
murdered  was  B.  Not  only  is  this  defect  cnred 
by  the  evidence  but  it  is  cured  by  the  verdict 
which  so  finds. 

"3.  The  indictment  charged  that  'A.,  while 
walking  with  B.,  committed  robbery.'  Demurrer 
overruled.  The  evidence  clearly  established  that 
A.,  while  walking  in  San  Francisco  with  B.,  at 
a  time  within  the  statutory  period  of  limita- 
tions, by  force  and  fear  and  against  B.'s  will, 
feloniously  took  from  B.'s  possession  bis  watch. 
Is  the  conviction  good,  and  under  your  Griea- 
beimer  opinion  why  is  it  not  good?  Robbery  is 
a  crime.  The  indictment  charged  a  crime.  Any 
man  of  common  understanding  knows  this.  Any 
man  of  common  understanding  would  infer  that 
the  indictment  meant  to  charge  that  B.  was  th« 
victim  of  the  robbery,  and,  in  any  event,  the  evi- 
dence established  it,  the  jury  found  it  and  the 
defects  are  cured  by  the  verdict. 

"4.  The  indictment  charged  that  'A.  committed 
every  felony  denounced  by  the  Penal  Code.'  De- 
murrer overruled.  On  trial  the  prosecution 
elected  to  stand  on  seven  designated  felonies, 
and  so  notified  defendant.  Defendant  was  given 
all  the  time  he  desired  to  prepare  his  defense  to 
each  and  all  of  these  felonies.  He  was  convict- 
ed on  one  of  them,  namely,  manslaughter.  The 
evidence  overwhelmingly  established  his  guilt. 
Is  this  conviction  good,  and  under  youi;  Gries- 
heimer  opinion  why  is  it  not  good? 

"5.  Under  the  same  state  of  facts  above  given 
the  defendant  is  convicted  of  two  of  the  desig- 
nated felonies,  manslaughter  and  robbery.  Why, 
for  the  same  reasons  given  in  your  opinion  in 
the  Griesheimer  Case,  are  not  both  convictions 
good?" 

To  my  regret  these  questions  have  remain- 
ed Unanswered. 

2.  The  prevailing  opinion  dlscasses  an  In- 
struction wbich  the  court  gave,  and,  broadly 
declaring  that  "It  requires  a  somewhat  crit- 
ical and  technical  analysis  of  the  particular 
Instruction  complained  of  to  find  anything 
therein  in  conflict  with  this  well-settled  law," 
further  declares  that  "the  Injurious  effect 
claimed"  could  not  "reasonably  have  been 
attributed  by  the  Jury  to  the  instruction."  I 
did  not  understand,  until  the  C5HIBP  JUS- 
TIOB  so  states,  that  the  "Jury  attributed 
any  injurious  effect"  to  the  instroction.  But, 
passing  this  by,  it  will  lie  noted  that  this 
conclusion  rests  upon  bald  assertion,  unsup- 
ported by  argument,  and,  while  unquestion- 
ably this  is  the  easiest  way  of  disposing  of  a 
legal  proposition,  It  is  certainly  the  most  un- 
satisfactory. It  becomes  incumbent  on  me 
to  show  by  a  citation  to  record  facts,  not 
even  adverted  to  in  the  prevailing  opinion: 
First  tbat  the  instructions  are  In  radical 
conflict;  and,  second;  that  there  Is  strong 
probability  that  the  instruction  complained 
of,  erroneous  in  law,  worked  serious  Injustice 
to  the  defendant,  even  though  no  injurious 
effect  was  attributed  to  It  by  the  jury. 

It  wUl  be  remembered  that  the  Informa- 
tion charged  the  showing  by  defendant  to  the 
prosecuting  witness  of  a  certain  written  list, 
as  to  which  the  defendant  represented  that 
each  person  whose  name  appeared  on  the  list 
had  subscribed  the  amount  written  <H)poslte 
his  name,  and  in  particular  that  four  Ger- 
man-American dtlziens,  whose  names  are 
pleaded,  had  each  given  the  amount  set  op- 
posite his  Bame.    Tke  Information  contains 


no  allegation  of  tbe  fUstty' of  fhls  list,  sav- 
ing as  to  tbe  four  names  mentioned.  The 
evidence  corresponded  to  the  allegation  in 
showing  that  two  of  the  named  men  had 
subscribed  lesser  amounts  than  those  stated 
in  the  list  and  charged  in  the  Information, 
and  that  two  others  had  not  subscribed  at 
all.  In  argument  the  district  attorney  re- 
peatedly declared  as  follows: 

"If  we  bring  in  one  it  is  as  good  as  a  thou- 
sand; and  we  are  not  supposed,  and  we  are  not 
obliged,  to  bring  in  all  the  people  whose  names 
appear  on  that  list  •  *  •  Now  suppose, 
gentlemen,  that  the  only  name  that  was  on  tbe 
list  at  tbe  time  it  was  presented  to  Dr.  Muck 
was  the  name  of  Mr.  Ohlandt ;  if  we  prove  that 
as  to  Mr.  Ohlandt  the  amount  had  been  changed 
from  $50  to  $150,  that  circumstance  would  be 
alone  sufficient  to  convict  the  defendant  in  this 
case." 

'  It  is  perfectly  true  that  where  an  informa- 
tion or  indictment  charges  several  false  pre- 
tenses, a  conviction  may  be  had  and  will  be 
sustained  by  proof  of  only  one  of  suc^  pre- 
tenses, provided,  always,  that  It  be  establish- 
ed to  the  satisfaction  of  the  jury  tbat  the 
particular  pretense  which  Is  so  proved  was 
material  in  Inducing  tbe  complaining  witness 
to  part  with  his  money  or  property.  One  of 
the  court's  Instructions  so  Indicates.  Anoth- 
er, hoiwever,  declares  as  matter  of  law  that 
if  there  was  a  false  representation  as  to 
the  amounts  actually  subecrlbed  by  some  of 
those  whose  names  are  on  the  list,  tbe  de- 
fendant is  guilty.  Now,  It  must  be  apparent, 
if  A.  presents  to  B.  a  subscription  list  show- 
ing that  20  or  50  men  have  ccmtributed  stat- 
ed amounts  of  money  to  a  given  cause, 
that  the  false  representation  as  to  the 
amount  which  one  or  two  bad  subscribed 
may  or  may  not  be  the  material  Inducement 
to  the  subscription  of  the  complaining  wit- 
ness. So,  if  a  man  presents  a  list  containing 
purported  subscribers  to  the  stock  of  a  cor- 
poration, the  falsity  of  the  statement  that 
one  man  had  subscribed  might  be  of  no  ma- 
teriality whatsoever,  while  the  falsity  of  the 
statement  that  another  man  had  subscribed 
might  be  very  material,  as  the  complaining 
witness  mlg^t  subscribe  only  upon  the  faith 
that  some  particular  man  or  moi  of  approved 
business  sagacity  had  already  become  stock- 
holders. But  in  every  such  case  the  question 
is  an  evidentiary  one  for  resolntlon  by  the 
Jury  Itself.  It  is  for  the  Jury  to  say,  under 
the  peculiar  drcnmstances  of  each  case, 
whether  or  not  the  evidence  establishes  that 
the  proved  false  statement  was  a  statement 
Inducing  the  prosecuting  witness  to  part  vdth 
his  money  or  property.  It  Is  not  for  the 
court,  under  such  circumstances,  to  charge 
the  Jury  that  any  such  false  pretense,  when 
established,  is  in  and  of  Itself  material.  So 
that  while  the  Judge  of  the  court  was  care- 
ful enough  to  Instruct  as  he  did  in  the  one 
instruction  concerning  the  materiality  of  the 
false  pretense  before  a  conviction  could  be 
based  upon  it  in  the  other  of  these  instruc- 
tions, following  the  mistaken  declaration  of 
law  made  by  the  district  attorney,  be  erred 
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in  stattns,  In  ^ect,  tbat  the  proof  of  tbe 
f&lglty  established  the  materiality  aa  matter 
•f  law. 

What,  then,  is  the  logical,  reasonable  result 
of  a  reading  of  all  of  the  instructions  bearing 
upon. this  point?  It  is  and  can  be  only  this: 
That  the  jury  was  instructed  that  they  must 
find  the  materiality  of  any  false  pretense  be- 
fore they  could  tuise  a  ponviction  upon  it. 
But  specifically,  aa  addressed  to  the  evidence 
of  this  case  and  aa  matter  of  law,  they  were 
told  that,  "if  misrepresentations  are  made 
as  to  amounts  actually  subscribed  or  con- 
tributed, and  tbat  Karl  Muck,  belieying  in 
the  truth  of  the  representations  as  to  those 
amounts,  himself  subscribed  toward  the 
fund,"  this  misrepresentation  the  jury  is  t(dd 
■was  material.  It  is  perfectly  easy,  of  course, 
to  declare  that  this  is  a  "somewhat  critical 
and  technical  analysis,"  but  we  need  not  even 
rest  this  discussion  upon  the  counter  assevera- 
tion that  it  is  the  only  natural  and  legal 
analysis.  For  by  adding  to  this  discussion 
that  which  is  omitted  In  the  prevailing  opin- 
ion, the  injury  I  think  will  become  plain, 
even  to  the  man  of  "ordinary  understanding." 
Those  omitted  matters  are:  First,  the  re- 
peated argument  of  the  district  attorney,  a 
fraction  of  which  is  above  quoted,  as  where 
he  says,  "if  we  prove  that  as  to  Mr.  Ohiandt 
tbat  amount  had  been  changed  from  $50  to 
91S0,  that  circwnitance  would  6e  alone  suf- 
ficient  to  contact  the  defendant  in  this  case." 
Who  can  doubt  but  that  the  instruction  com- 
I^ained  of  was  directly  and  .designedly  ad- 
dressed to  this  oft-declared  view  which  the 
prosecuting  officer  took  of  the  law  and  of  the 
evidence?  But,  second,  the  injury  becomes 
the  more  apparent  because  it  manifestly  ap- 
pears from  the  evidence — that  of  Or.  Muck 
himself — that  he  was  in  no  wise  Influenced 
in  his  contribution  by  any  false  representa- 
tion as  to  any  particular  name  upon  the  list, 
nor  as  to  any  particular  amount  get  opposite 
that  name.    Thus  his  testimony  is: 

"Q.  Why  did  you  give  this  man  the  money. 
Doctor?  A.  First  of  all  because  he  told  me  it 
was  to  help  the  German  cause,  and  then  becaase 
he  showed  me  this  list  of  contrlbations  from  very 
famous  San  Francisco  citizens  who  gave  the 
money  for  the  same  purpose." 

Mr.  Ohiandt,  "a  famous  San  Francisco 
citizen,"  had  in  fact  subscribed.  Would  the 
man  of  common  imderstauding,  under  this 
evidence,  and  unless  positively  instructed  by 
the  court  to  the  contrary,  say  because  one 
name  up<m  a  list  of  20  or  30  was  improperly 
or  falsely  there,  or  becatise  Mr.  Ohiandt  bad 
given  $00  and  not  $160,  In  the  face  of  the 
testimony  of  the  complaining  witness  him- 
self, that  these  trifling  variances  or  false  rep- 
resentations were  in  any  sense  material? 
let  by  the  argument  of  the  district  attorney, 
adopted  by  the  court  in  its  instruction,  any 
one  of  these  is  declared  to  be  sufficient. to 
warrant  a  conviction.  And  the  reason  for 
this  win  appear  In  the  discussion  of  the  next 
proposition,  that  reason  being  that  unless 
the  prosecution  could  make  good  Its  conten- 


tion upon  this  evldeoce,  in  other  words,  un- 
less it  could  have  the  jury  told  that  such  a 
misrepresentation  established  its  case,  the 
evidence  failed  utterly,  in  at  least  one  vital 
point,  to  justify  the  conviction. 

3.  The  foregoing  statemmit  is  made  with 
a  due  sense  of  responsibility  occasioned  by 
the  language  of  the  learned  CHIEF  JUS- 
TICE to  the  effect  that  the  evidence  "un- 
doubtedly shows  his  guilt  of  the  offense 
charged."  But  neither  this  statement  nor 
the  following  one  that  the  "case  falls  as 
clearly  within  the  provisions  of  section  4^, 
art.  6,  of  the  CJonstitution  as  any  case  that 
has  ever  been  presented  to  us,"  being  mere 
declarations,  can  be  permitted  to  stand  as  a 
substitute  for  a  fair  discussion  of  the  evi- 
dence Itself.  The  indictment  charged  that 
Dr.  Muck's  money  was  given  by  him  to  the 
defendant.  Ttie  profession  is  told  to  read 
this  indictment  as .  meaning  to  charge,  and 
as  sufficiently  charging,  that  Dr.  Muck's  mon- 
ey was  given  to  the  Fatherland  Magazine 
through  the  agency  of  defendant  As  the 
indictment  in  fact  charged  the  ofTense  to  have 
been  completed  by  the  delivery  of  the  mon- 
ey to  defendant,  so  the.  evidence  to  establish 
the  offense  charged  would  have  been  com- 
plete on  a  showing  of  a  delivery  to  and  re- 
ception by  the.  defen(^ant  of  that  money. 
This  showing  was  made.  The  prosecuting 
officer  and  the  trial  court,  not  then  enlight- 
ened by  this  co^rt  as  to  the  true  construction 
of  the  Information,  and  having  produced  evi- 
dence sufficient  to  establish  their  charge, 
namely,  the  giving  of  the  mratey  to  the  de- 
fendant, there  rested,  as  under  their  pleading 
they  were  entitled  to  rest  But  it  now-  ap- 
pearlng  that  the  information  must  tte  read 
to  charge  that  the  money  was  -given  to  the 
defendant  for  the  Fatherland  Magazine  and 
that  it  was  delivered  by  him  to  the  Father- 
land Magazine,  there  is  an  utter  and  abso- 
lute failure  of  the  evidence  to  show  that  the 
Fatherland  Magazine  did  not  in  fact  receive 
the  money.  The  information,  as  this  court 
makes  it  read,  is  (and  necessarily  must  be  to 
charge  any  crime  at  all) .  that  Karl  Muck 
gave  .the  defendant  $300  for  the  Fatherland 
Magazine  on  the  defendant's  representation 
that  he  was  the  authorized  agent  to  solicit 
and  collect  donations  and  subscriptions  for 
that  magazine,  and  that  the  defendant  did 
not  pay  the  money  over  to  the  S^atherland 
Magazine.  To  simplify  the  matter.  It  is  as 
though  the  Information  charged  that  the  de- 
fendant represented  himself  as  an  authorized 
collector  for  the  Red  Cross,  and  that  the 
complaining  witness,  relying  on  this  repre- 
sentation, gave  the  defendant  $300  for  the 
Red  Cross.  Manifestly  if  the  defendant  paid 
the  money  over  to  the  Red  Cross,  the  com- 
plaining witness  has  not  been  injured.  Man- 
ifestly he  is  only  Injured  if  the  defendant  did 
not  pay  it  over.  Therefore  the  averment 
th&t  It  was  not  paid  over  Is  necessary  to 
charge  the  crime,  and  proof  that  It  was  not 
paid  over  is  necessary  to  establish  the  crime. 


Digitized  by 


Google 


534 


167  PACIFIC  RBPOUTER 


(OaL 


Yet  this  Is  brushed  aside  upon  the  asserted 
authority  of  People  v.  Bryant,  119  Cal.  5»B, 
51  Pac.  960.  The  case  of  People  v.  Bryant, 
In  Its  essentials  Is  this:  The  defendant  sold 
to  plaintiff  a  note  and  mortgage  under  false 
representations  touching  the  character  of  the 
land,  pointing  out  as  the  land  mortgaged 
land  -which  was  In  fact  not  Included  in  the 
mortgage.  The  lands  actually  mortgaged 
were  of  no  value.  The  holding  of  this  court 
is  that  sudi  false  representations,  as  it  was 
in  reliance  upon  them  that  the  complaining 
witness  purchased  the  note  and  mortgage, 
are  sutBclent  when  established  to  make  out 
the  crime  charged,  without  regard  to  the 
question  whether  or  not  the  complaining  wit- 
ness could  ultimately  reimburse  herself  by 
dvll  action.  The  opinion  of  this  court  was 
upon  a  Judgment  after  demurrer  sustained 
to  the  complaint.  In  sum,  it  is  as  though  A. 
sold  to  B.  a  promissory  note  signed  by  him- 
self and  Andrew  Carnegie  upon  the  repre- 
sentation that  Andrew  Carnegie's  signature 
was  genuine.  That  signature  being  charged 
and  proved  to  be  fictitious  and  the  complain- 
ing witness  charging  and  proving  that  he 
purchased  the  note  upon  the  faith  of  that 
signature,  the  offense  Is  established  without 
regard  to  the  question  whether  or  no  the 
complaining  witness  might  ultimately  collect 
the  principal  and  interest  of  the  note  from 
the  one  genuine  maker.  What  this  case  has 
to  do,  or  can  have  to  do,  with  a  pleading 
which  charges  that  the  complaining  witness 
gave  the  money  to  the  defendant  for  the 
Fatherland  Magazine  upon  the  representation 
that  the  defendant  was  a  collecting  agent  for 
that  magazine,  and  that  the  defendant  never 
paid  It  over  to  the  magazine,  while  the  evi- 
dence establishes  only  the  payment  to  the 
agent,  and  fails  utterly  to  show  that  he  did 
not  pay  it  over  to  the  magazine,  I  am  un- 
able to  comprehend. 

I  do  not  think  it  will  be  contended  that  it 
was  Incumbent  upon  the  defendant  to  prove 
his  Innocence  by  showing  that  in  fact  he  had 
paid  It  over  to  the  Fatherland  Magazine. 
I  take  It  that  it  will  be  conceded  that  it  was 
the  duty  of  the  prosecution  in  establishing 
a  case  under  the  information,  as  this  court 
makes  it  read,  to  show  that  the  Fatherland 
Magazine  did  not  receive  the  money.  The 
evidence  of  Dr.  Muck  himself  is  as  follows: 

"I  did  not  give  It  [the  money]  to  him  [defend- 
ant]. I  gave  it  to  the  Fatherla&d.  Be  told  me 
so." 

The  gravamen,  therefore,  of .  the  offense 
charged  In  this  indictment  by  the  inferences 
in  which  the  prevailing  (pinion  indulges  is 
that  Dr.  Muck  was  induced  to  make  a  con- 
tribution to  the  Fatherland  Magazine.  This 
contribution  he  gave  to  the  Fatherland  Mag- 
azine by  delivering  it  to  the  man  whom  he 
believed  to  be  the  accredited  agent  of  the 
Fatherland  Magazine.  Even  the  man  of  com- 
mon understanding  would  recognize  that  the 
whole  case  falls  to  the  ground  if  the  money 


was  In  fact  delivered  to  the  Fatherland  Mag- 
azine. Even  the  man  of  commmi  understand- 
ing, knowing  that  it  is  essential  to  a  valid 
conviction  to  establish  every  element  of  the 
crime,  recognizes  that  it  was  vital  to  the 
case  of  the  prosecution  to  show  that  the 
Fatherland  Magazine  did  not  receive  this 
money.  No  attempt  to  make  such  a  showing 
was  even  attempted,  for  the  very  obvious  rea- 
son above  given,  that  under  the  indictment 
as  written  the  Information  diarged  that  the 
m(Hiey  was  given  to  the  defendant  and  the 
offense  was  established  by  showing  his  re- 
ception of  that  money.  Says  Bishop  (3  New 
Crlm.  Pro.  J  183),  discussing  false  pretenses: 
"It  is  essential  that  the  indictment  should  be 
in  terms  to  avoid  any  variance  at  the  trial  be- 
tween allegation  and  proof.  Conformity  to  this 
rule  is  attained  only  by  the  exercise  of  a  practi- 
cal skill  in  conjunction  with  legal  knowledge." 

Cbnceding  that  this  court  can  and  has  sup- 
plied the  legal  knowledge  lacking  to  the  suf- 
ficiency of  this  indictment  as  drafted.  It  is 
impossible  for  me  to  perceive  how  it  can  also 
supply  the  lack  of  sufiiclent  legal  evidence. 
And  in  conclusion  I  say  that  no  conviction 
which  has  come  under  my  observation  falls 
more  clearly  within  the  provisions  of  section 
4^,  art  6,  of  the  Constitution,  In  establish- 
ing a  miscarriage  of  justice. 

We  concur:     MELVIN,  J.;    IiORIGAN.  J. 


ADAMS  V.  PRATHER  et  aL     (S.  F.  7916.) 
(Supreme  Court  of  California.    Aug.  81,  1917.) 

1.  WiLM  «=s>439,  440,  466,  470  —  Rm.ES  o* 

CONSTBUCTION—STATtrnt. 

Under  Civ.  Code,  |{  1317,  1318,  1324.  a 
will  is  to  l)e  construed  according  to  the  inten- 
tion of  the  testator  as  ascertained  from  the 
words  of  the  will,  which  words,  in  the  absence 
of  a  clear  intention  otherwise,  are  to  be  taken 
in  their  ordinary  sense,  while  section  1321  de- 
clares that,  unless  irreconcilable,  all  parts  of  a 
will  are  to  be  construed  in  relation  to  each  oth- 
er 80  as,  if  possible,  to  form  one  consistent 
whole. 

2.  Wills  «=»649  —  Conbtbuotiok  —  Intkbest 
Devised. 

By  her  will  a  married  woman  gave  all  her 
property  to  her  hnsband,  appointing  him  ezecn- 
tor  with  power  to  sell  any  or  all  of  her  real  es- 
tate and  personal  property  without  an  order  of 
court.  On  the  death  of  the  husband  one-half  of 
the  unexpended  portion  of  the  testatrix's  es- 
tate was  bequeathed  to  a  specified  niece  and  the 
other  one-half  divided  among  a  class.  Civ. 
Code,  {  1322,  declares  that  a  distinct  devise  or 
bequest  cannot  be  affected  by  any  other  words 
not  equally  clear  or  distinct.  Held,  that  the 
gift  to  the  husband  was  modified  by  the  sub- 
sequent gifts;  and,  while  he  took  the  estate 
during  ids  life  with  the  power  to  consume  or  dis- 
pose of  it,  and  persons  dealing  with  him  in 
good  faith  would  be  entitled  to  protection  as 
niily  as  though  he  were  absolute  owner,  yet  he 
could  not,  during  his  lifetin^e,  make  a  gift  of  tlie 
estate  or  dispose  of  it  by  wilL 

3.  Gifts  €=»77  — Causa  Mobtis  —  Rianrs  or 
Cbeditobs. 

Where  decedent,  who  was  largely  indebted, 
shortly  before  his  death  made  a  gift  of  the  balk 
of  his  estate,  bis  gift  is,   uader  Civ.  Code,  | 
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1160,  presumed  to  be  a  gift  causa  mortis,  which 
under  section  1153  may  be,  by  creditors,  treated 
as  a  legacy  subject  to  their  claims  under  sec- 
tion 1B63  of  Code  of  Civil  Procedure. 
4.  FEADDnUtWT    CONVKTANCES    ^BsSS—WHAT 

conbtitutis— fluvd  in  contucpi^tion  of 

Insoltxnct. 
Though  defendant's  grantor  took  from  his 
wife's  estate  property  which  he  might  have  de- 
voted to  payment  of  his  debts,  yet,  as  it  could 
not  be  reached  by  his  creditors  without  his  ac- 
tion, his  gift  to  defendant  of  practically  all  of 
his  own  estate  available  for  the  payment  of  his 
debts,  he  not  having  exercised  the  right  to  pay 
his  debts  out  of  the  estate  of  his  wife,  is  sub- 
ject to  attack  by  the  grantor's  executors  under 
Civ.  Code,  g  3439,  declaring  that  every  trans- 
fer of  property  with  intent  to  delay  or  defraud 
any  creditor  of  his  demands  is  void  as  against 
all  creditors  of  the  debtor  and  against  any  per- 
son upon  whom  the  estate  of  the  debtor  devolves 
in  trust. 
6.  EXECCTDBB  AND  Aduinistbatoss  «s>39  — 

Assets  of  Estate— "Expend"— "Conscmk." 
Under  Civ.  Code,  i  1324,  declaring  that  in 
the  absence  of  a  clear  intention  to  the  contrary 
words  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  property  given  by  a  wife  to 
fier  husband  is  not  subject  to  the  payment  of 
his  debts,  though  he  was  given  absolute  control, 
where  there  was  a  subsequent  gift  of  any  por- 
tion unexpended  to  any  beneficiary,  for  the 
word  "expend"  means  pay  out,  use  up,  and  is 
synonymous  with  "consume,"  and  wnere  the 
first  taker  did  not  use  the  property  for  payment 
of  his  debts,  it  was  not  expended. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
sume.] 

6.  Wills  «s»608  —  Constbtction— Jubisdio- 
tion  of  coubt. 

Where  the  construction  of  a  will  is  involved 
ct^aterally,  a  court  of  equity  has  jurisdiction 
to  make  the  c<mstruction,  even  though  the 
construction  is  ordinarily  a  question  for  the 
probate  courts. 

7.  EXKCirrOBS  and  ADlflNISTBATOBS  €=>  130(2) 

— AcTtoNS  TO  Set  Abide  Contbtancb— Tim 

of  Institdtion. 
Where  shortly  before  his  death  the  testator 
gave  to  defendant  practically  all  of  his  property 
available  to  satisfy  his  debts  which  far  exceed- 
ed the  amount  of  his  estate,  the  executor  may, 
before  obtaining  an  order  from  the  probate  court 
for  sale  of  the  property,  sue  to  set  aside  the 
convcvance  to  defendant  under  Code  Civ.  Proc. 
H  1589,  1590,  1591,  providing  for  recovery  of 
property  fraudulently  disposed  of  by  a  testator. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Kdson  F.  Adams,  as  executor  of 
the  last  will  and  testament  of  Thomas  Prath- 
er,  deceased,  against  Samuel  D.  Prather  and 
others.  From  a  Judgment  for  plaintiff,  and 
an  order  denying  motion  for  new  trial,  tbe 
named  defendant  appeals.    AfBrmed. 

See,  also,  167  Pac.  867. 

Chapman  &  Trefetben,  of  Oakland,  and  R. 
H.  Countryman,  of  San  Francisco,  for  appel- 
lant Corbet  &  Selby,  of  San  Francisco, 
Snook  &  Church,  of  Oakland,  and  J.  P. 
O'Brien,  of  San  Francisco,  for  respondent 

VICTOR  E.  SHAW,  Judge  pro  tern.  This 
action  arose  out  of  the  following  facts:  Thom- 
as Prather  and  Julia  P.  A.  Prather  were  bos- 


I  band  and  wife.    On  April  6,  1906,  Julia  died, 
j  leaving  an  estate  of  some  $600,000,  which  she 
made  the  subject  of  testamentary  disposition 
by  an  olographic  wUl  In  form  as  follows: 

"Oakland,  California,  Sept  26,  1904. 
"I,  Julia  P.  A.  Prather,  hereby  make  my  wilL 
I  give  all  the  property  of  which  I  die  possessed 
to  my  husband  lliomas  Prather  &  appoint  him 
my  executor  to  serve  without  bonds.  I  give 
him  poyrer  to  sell  any  or  all  of  my  real  estate 
and  personal  property  without  an  order  from 
the  court.  Upon  the  death  of  my  husband  the 
said  Thomas  Prather  one  half  of  the  unexpended 
portion  of  my  estate  bequeathed  to  my  husband 
to  be  given  to  my  niece  Julia  Adams,  daughter 
of  my  brother,  Edson  P.  Adams,  the  other  one- 
half  to  be  given  to  the  surviving  daughters  of 
my  brother  Edson  F.  Adams  in  equal  shares. 
I  revoke  all  or  any  wills  heretofore  made  by 
me.  I  declare  this  will  is  entirely  written  and 
dated  and  signed  by  my  hand. 

"juUa  P.  A.  Prather." 

In  due  time  proceedings  for  the  probate  of 
this  will  were  commenced  In  the  superior 
court  of  Alameda  county,  but  no  decree  of 
distribution  of  the  estate  was  at  any  time 
made,  and  as  yet  the  estate  is  unadmlnlster- 
ed.  On  April  2,  1913,  Thomas  Prather  was 
attacked  with  his  last  Illness,  as  a  result  of 
which  he  died  on  April  19th  following.  On 
the  date  when  taken  ill  Thomas  Prather  own- 
ed, exclusive  of  any  Interest  In  his  wife's  es- 
tate, property  of  the  value  of  approximately 
$106,000,  and  owed  debts,  thereafter  proved 
and  allowed  against  his  estate,  in  tbe  sum 
of  approximately  $234,000,  all  of  which  had 
beeil  contracted'  by  him  after  the  death  of  his 
wife,  and  all  of  which  were  due  and  payable 
on  said  April  2d,  and  none  of  which  is  shown 
or  claimed  to  have  been  incurred  by  him  as 
executor  in  the  care  and  management  of  his 
wife's  estate.  Curing  the  latter  days  of  his 
last  Illness,  Prather,  by  conveyances  and  as- 
signments without  consideration,  and  by  way 
of  gifts,  transferred  to  his  brother,  Samuel 
D.  Prather,  defendant  and  appellant  herein, 
real  and  personal  property  then  owned  by 
him  and  constituting  no  part  of  his  wife's  es- 
tate, the  value  of  which  was  approximately 
$96,000,  leaving  at  the  time  of  his  death,  ex- 
clusive of  his  wife's  estate  then  In  process  of 
administration,  property  of  the  value  of  $9,- 
737.85.  His  win,  executed  June  18, 1907,  was 
admitted  to  probate,  and  Edson  F.  Adams, 
the  brother  of  his  deceased  wife,  named 
therein  as  executor,  qualified  as  executor, 
and,  under  and  by  virtue  of  sections  1589  to 
1.591,  inclusive.  Code  of  Civil  Procedure, 
brought  this  action  to  obtain  a  decree  de- 
claring said  transfers  of  real  and  personal 
property,  so  made  by  the  testator  to  his 
brother,  Samuel  D.  Prather,  fraudulent  and 
void  as  to  said  creditors  of  deceased,  as  well 
as  for  Incidental  relief;  the  theory  of  the 
case  being  that,  since  there  was  a  deficiency 
of  assets  in  the  hands  of  the  executor,  the 
tiansfers  of  property  so  made  by  deceased  to 
Samuel  D.  Prather  were  made  In  contempla- 
I  tion  of  insolvency  and  for  tbe  purpose  and 
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with  the  Intent  to  hinder  and  defraud  his 
creditors.  Judgment  was  entered  for  plain- 
tiff, from  which  defendant  appeals  upon  a  bill 
of  exceptions  wherein,  among  other  alleged 
errors.  Is  exhibited  an  order  of  court  deny- 
ing his  motion  for  a  new  trial. 

The  answer  filed  not  only  denied  all  the 
material  facts  np<m  which  the  fraud  was 
predicated,  but  alleged  affirmatively  that  at 
the  time  of  the  transfers,  as  well  as  at  all 
times  thereafter,  and  at  the  time  of  his  death, 
Prather  owned  and  possessed  unincumbered 
property  and  estate,  other  than  that  so  trans- 
ferred to  Samuel  Prather,  of  the  value  of 
$600,000,  conceded,  however,  by  defendant  to 
have  been  represented  by  his  interest  in  the 
property  of  the  estate  of  Julia  P.  A.  Prather, 
deceased,  then  in  process  of  administration. 
It  is  likewise  conceded  that,  other  than  the 
Interest  in  his  deceased  wife's  estate  and  ex- 
clusive of  the  property  so  transferred  as  gifts 
to  his  brother,  Samuel  D.  Prather,  Thomas 
Prather  at  the  time  of  his  death  left  prop- 
erty not  exceeding  the  sum  of  $10,000  in  value 
with  which  to  i>ay  creditors,  whose  establish- 
ed claims  amounted  to  upwards  of  $234,000. 

If,  in  fact,  Prather,  as  alleged  by  defend- 
ant, left  an  unincumbered  estate  of  $600,000 
subject  to  the  payment  of  his  debts,  then 
manifestly  there  was  uo  deficiency  of  assets 
within  the  meaning  of  section  1589  of  the 
Code  of  Civil  Procedure  under  which  his  ex- 
ecutor was  entitled  to  maintain  the  action. 
Nor,  since,  if  such  condition  existed,  there 
was  ample  property  to  meet  in  due  course  all 
demands  of  the  creditors,  could  the  transfers 
be  said  to  have  been  made  "for  the  purpose 
and  with  the  intent  to  hinder,  delay,  and  de- 
fraud the  creditors"  or  "In  contemplation  of 
Insolvency."  The  only  evidence  ottered  by 
defendant  in  support  of  the  alleged  fact  that 
Prather  left  this  large  estate  and  was  not  in- 
solvent at  the  times  in  question  was  the  will 
of  Julia  P.  A.  Prather,  copy  of  which  is  here- 
inbefore set  out 

The  determination  of  the  questions  involv- 
ed depend  largely,  indeed  almost  wholly,  upon 
the  interpretation  of  this  will.  The  conten- 
tion of  the  appellant  is  that  by  virtue  of  its 
terms  and  provisions  Thomas  Prather  acquir- 
ed title  in  fee  simile  absolute  to  the  entire 
estate  of  his  deceased  wife,  while  respond- 
ent insists  that  he  took  a  life  estate  therein 
without  restriction  as  to  bis  use  of  the  same. 

[1 , 2]  "A  will  is  to  be  construed  according 
to  the  intention  of  the  testator"  (Civ.  Code, 
i  1317),  and  that  "intention  is  to  be  ascertain- 
ed from  the  words  of  the  will,  taking  into 
view  the  circumstances  under  which  it  was 
made"  (Civ.  Code,  {  1318),  which  words.  In 
the  absence  of  a  clear  intention  to  use  them 
otherwise,  "are  to  be  taken  in  their  ordinary 
pnd  grammatical  sense"  (Civ.  Code,  {  1324). 
Unless  irreconcilable,  "all  the  parts  of  a  will 
are  to  be  construed  in  relation  to  each  other, 
and  so  as  if  possible  to  form  one  consistent 
whole,"    OlT.  Code,  |  1321.    Applying  these 


rules,  and  having  In  mind  that  "a  dear  and 
distinct  devise  or  bequest  cannot  be  affected 
•  *  •  by  any  other  words  not  equally 
dear  and  distinct"  (Civ.  Code,  |  1322),  wa 
find  no  difficulty  in  arriving  at  the  inten- 
tion of  Julia  P.  A.  Prather  as  expressed  in 
liOT  wUI.  In  disposing  of  her  property  she 
recognized  her  husband  as  being  first  enti- 
tled to  consideration,  but  in  providing  for 
him  she  gave  expression  to  the  thought  of 
her  nieces,  particularly  the  one  who  bore  her 
name,  Julia.  While  the  first  dispositive 
clause  of  the  will,  namely,  "I  give  all  the 
property  of  which  I  die  possessed  to  my  hus- 
band Thomas  Prather,  •  •  • "  Is  clear 
and,  taken  alone,  admits  of  no  construction 
other  than  that  an  absolute  disposal  of  her 
estate  to  him  was  intended,  the  second  dis- 
positive clause,  to  wit,  "Upon  the  death  of 
my  husband  the  said  Thomas  Prather  one- 
half  of  the  unexpended  portion  of  my  estate 
bequeathed  to  my  husband  to  be  given  to  my 
niece  Julia  Adams,  ♦  *  •  the  other  one- 
half  to  be  given  to  the  surviving  daughters 
of  my  brother  Edson  F.  Adams  in  equal 
shares,"  is  equally  clear  and  distinct  Es- 
tate of  Tooley,  170  Cal.  164,  149  Pac  G74, 
Ann.  Cas.  1917B,  516.  Hence,  unless  Irrecon- 
cilable with  the  first  clause,  it  should  be  con- 
strued in  nelation  therevrith.  Read  In  con- 
nection with  the  first  clause,  it  ia  clear  that 
in  using  the  words  "unexpended  portion  of 
my  estate,"  she  had  reference  to  that  portion 
of  her  estate  which  should  remain  unconsum- 
ed  by  her  husband  at  his  death,  and  this  part 
of  her  estate  so  remaining  was,  by  the  terms 
of  the  wUl,  addressed,  not  to  her  husband 
as  legatee,  but  to  the  executor  of  her  will, 
"to  be  given"  in  the  mannen  provided  by  law 
to  her  nieces.  Thus  addressed  to  the  execu- 
tor the  words  were  not  precatory  in  charac- 
ter, but  are  words  of  command.  Estate  of 
Marti,  132  Oal.  666,  61  Pac.  064,  64  Pac.  1071. 
The  second  clause  cannot  be  construed  as  the 
expression  of  a  wish  or  recommendation  of 
Julia  as  to  the  husband's  disposition  of  the 
unexpended  portion  of  the  estate,  since  she 
herself  makes  it  the  subject  of  a  legacy  to 
her  nieces.  Hee  intention  was  to  limit  the 
estate  g^en  the  husband  to  such  part  thereof 
only  as  he  might  in  his  lifetime  expend,  con- 
sume, or  make  use  of,  without  in  any  manner 
restricting  him  tn  the  control  and  dl^ositlon 
thereof  for  such  uses.  Subject  to  such  con- 
trol and  disposal  for  his  use  and  consumption 
to  its  complete  exhaustion,  it  was  Julia's  es- 
tate, and,  after  such  carving  therefrom  as 
the  husband  might  make  for  his  use  and  con- 
sumption, the  portion,  if  any,  remaining  at 
his  death,  and  designated  by  Julia  as  "the 
unexpended  portion  of  my  estate,"  she  made 
the  subject  of  testamentary  disposition,  di- 
recting it  "to  be  given,"  not  by  her  husband, 
who,  as  we  have  seen,  had  no  interest  there- 
in, but  by  her  executor  and  the  law  to  the 
nieces  mentioned.  The  meaning  of  the  sec- 
ond clause  of  the  wlU.  when  viewed  in  con- 
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nectlon  ypith  tke  first,  ia  cntB  opinion  la  as 
clear  aad  dlsUnct  as  any  otlier  part  of  tbe 
irill,  and,  th'as  construed  In  relation  to  tbe 
first,  effect  is  glyea  to  both,  and  the  inten- 
tion of  the  testatrix  made  clear. 

Not  only  Is  this  constmctlon  of  tbe  will 
Justified  by  statutory  rules  of  interpretation, 
but  like  Interpretations  of  like  provisions 
of  wills  hare  been  frequently  made  by  the 
oonrts,  Ttius  in  the  case  of  In  re  Dickin- 
son's Estate,  209  Pa.  68,  58  Atl.  120,  the  lan- 
guage of  the  win  was  as  fallows: 

"All  the  rest,  residue,  and  remainder  of  my 
estate,  real,  personal  and  mixed,  and  wherever 
situated,  I  give,  devise,  and  bequeath  unto  my 
beloved  husband,  Henry  B.  Dickinson,  his  heirs 
and  assigns.  •  «  •  And  should  my  husband 
not  expend  the  whole  of  my  estate,  then  it  is 
my  dedre  at  his  death  to  give  so  much  of  it  as 
remains  to  my  sister,  Annie  Ulrich,  and  my 
two  brothers,  Algernon  J.  Martin,  and  John 
J.  Martin." 

In  construing  this  language,  tbe  court 
said: 

"Tbe  concluding  sentence  expresses  the  dfr- 
sire  of  the  testatrix  to  give  the  whole  of  her 
estate,  not  expended  by  her  husband,  to  her 
sister  and  brothers.  It  is  her  wish  to  thus 
give  her  estate.  It  is  not  her  desire  or  wish  or 
recommendation  that  her  husband  shall  give 
the  unexpended  estate  to  them.  The  estate  is 
not  committed  to  him  with  expressions  of  de- 
sire as  to  how  he  dispose  of  it.  The  testatrix 
makes  tbe  disposition  herself.  She  gives  him 
the  estate.  This  carries  with  it  the  power  to 
convert,  sell,  convey,  assign,  and  transfer.  He 
could  have  expendeid  the  wbole  of  it,  for  there 
is  no  limitation,  restraint,  or  oondition  attach- 
ed to  the  bequest.  But  if  he  did  not  consume 
or  expend  it,  then  what  remained  at  his  death 
she  gave  to  others.  This  is  the  reasonable  inter- 
pretation of  the  will.  He  did  not  consume  the 
whole.  Wltat  remains,  therefore,  is  her  estate, 
and  passes  by  her  wiU  to  the  legatees." 

Gnie  langnage  quoted  is  peculiarly  appli- 
cable ber&  In  the  Estate  of  Tooley,  170 
Cal.  164,  149  Pac  674,  Ann.  Oaa.  1917B,  616, 
the  wording  of  the  will  considered  was  as 
follows : 

"I  give  all  my  property  at  my  death  to  my 
daughter  Logan  Mattie  Tooley.  If  at  her  death 
she  has  neither  huaband  or  children  I  desire 
any  property  that  may  be  left  divided  equally 
among  my  sisters  and  brother." 

In  construing  tbe  will  this  court,  speaking 
through  Mr.  Justice  Shaw,  held  that  the 
words  of  disposition  contained  in  the  second 
clause  were  equally  clear  and  distinct  as 
those  of  tbe  first,  and  that  npon  tbe  death  of 
the  daughter,  Logan  Mattie  Tooley,  leaving 
neither  husband  nor  children,  the  property 
of  the  estate  passed  to  tbe  sisters  and  broth- 
er of  tbe  testatrix,  and  hence  was  not  sub- 
ject to  testamentary  disposition  by  Logan 
Mattie  Tooley.  Tbe  words  "unexpended  por- 
tion of  my  estate  to  be  given"  used  in  the  will 
now  under  consideration  are  certainly  more 
apt  and  appropriate  as  dispository  words 
than  those  "I  desire,"  used  in  the  Tooley 
WiU.- 

In  JobnsMi  t^  Johnson,  61  Ohio  St.  446, 
38  N.  B.  61,  the  will  under  consideration 
gare  all  property  of  tbe  teistator  to  his  wife, 


will  fall  power  to  dispose  of  tbe  same,  which 
clause,  considered  alone,  concededly  rested 
her  with  absolute  title.  TSie  will,  however, 
otmtalned  a  dause  to  the  effect  that  if  at 
the  time  of  the  wife's  decease  any  of  the 
property  should  remain  nnoonsnmed,  it 
should  be  equally  divided  between  tlie  testa- 
tor's brothers  and  sisters.  In  construing  the 
will  the  court  said: 

"The  plain  intention  of  the  testator  as  shown 
by  the  whole  will  is  that  the  property  is  given 
to  the  widow  to  be  by  her  used  and  consumed, 
and  that,  while  so  using  and  consuming  the 
same,  she  is  empowered  to  bargain,  sell,  convey, 
exchange,  or  dispose  of  the  same  as  she  may 
think  proper,  limited,  however,  in  tbe  exercise 
of  such  power,  to  the  purpose  for  wbicli  the 
property  is  given  to  her ;  that  Is,  for  her  con- 
sumption. The  devise  over  to  his  brothers  and 
sisters  and  their  children  is  of  itself  enough  to 
show  that  the  testator  intended,  that  liis  widow 
should  use  and  consume  the  property  only  dur- 
ing her  lifetime,  and  that  he  did  not  intend  to 
empower  her  to  dispose  of  the  fee  by  gift  during 
her  life,  nor  by  will  st  her  death.  This  is  clear- 
ly the  intention  of  the  testator,  when  effect  is 
given  to  the  whole  will,  and  the  intention  should 
always  govern." 

The  intention  of  Julia  P.  A.  Prnther  as 
expressed  in  her  will  was  to  give  her  estate 
to  her  husband  for  his  unrestricted  use  and 
consumption  during  the  term  of  his  natural 
life,  with  power  to  control,  manage,  exchange, 
sell,  and  dispose  of  the  same,  limited,  how- 
ever, in  the  exercise  of  such  power  to  the 
purpose  for  which  the  property  was  given 
him,  viz.  his  use  and  consumption  thereof. 
While  as  to  tbe  property,  persons  dealing 
with  him  in  good  faith  would  be  entitled  to 
protection  as  fully  and  to  like  extent  as 
though  be  were  absolute  owner  In  fee  there- 
of, he  could  not,  as  of  right  In  his  lifetime, 
give  it  away  or  make  it  the  subject  of  testa- 
mentary disposition  at  bis  death.  Hardy  r. 
Mayhew,  158  Cal.  95,  110  Paa  113,  139  Am. 
St.  Bep.  73,  and  cases  there  cited.  And  here- 
in lies  the  distinction  between  the  case  at 
bar  and  those  cited  by  appellant,  wherein 
the  first  taker  Is  vested  with  the  absolute 
Jus  dlsponendi.  It  follows  that  Thomas 
Prather's  estate  has, no  Interest  in  the  unad- 
mlnlstered  estate  of  ^ulia  P.  A.  Prather,  de- 
ceased, without  which  tbe  former's  estate  Is 
concededly  insolvent. 

[3]  This  insolvency,  in  part  at  least.  Is 
due  to  the  gifts  of  the  property  here  involved 
made  to  the  defendant  Samuel  Prather  dur- 
ing the  last  illness  of  the  deceased.  "A  gift 
made  during  tbe  last  illness  of  the  giver 
•  *  •  Is  presumed  to  be  a  gift  in  view  of 
death."  Civ.  Code,  $  1150.  Section  US.*}  of 
the  Civil  Code  declares  that  "a  gift  In  view 
of  death  must  be  treated  as  a  legacy,  so  far 
as  relates  only  to  the  creditors  of  the  giver." 
Hence  the  property  so  transferred  by  Tbomas 
Prather  during  bis  last  illness-  must,  as  to 
the  creditors,  since  there  exists  a  doAciency 
of  assets  with  which  to  meet  their  demands, 
be  deemed  the  subject  of  testamentary  be- 
quest, and  as  snch  is  therefore,  an  provided 
in  section  1663,  Code  of  C^ril  Procedure,-  Ua- 
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ble  for  tlie  debts  and  obllgationB  of  the  de- 
ceased. 

[4]  Assuming  that,  under  the  will  of  his 
■Wife,  Thomas  Prather  obtained  a  life  estate 
only,  cout^ed  with  the  powers  hereinbefore 
mentioned,  appellant  Insists  that  at  the  time 
of  making  the  gifts  he  could,  in  the  exercise 
of  such  powers,  have  used  the  property  of 
the  estate  and  proceeds  of  the  sale  thereof 
for  the  purpose  of  paying  his  debts.  Conced- 
ing this  to  be  true,  it  is  answered  by  the 
fact  that  he  did  not  exercise  such  power 
which  he  alone  could  exercise,  but  during 
the  latter  days  of  his  illness,  lasting  less 
than  three  weeks,  conscious  as  he  must  hare 
been  of  his  early  demise,  charged  with  knowl- 
edge that  the  Interest  in  his  wife's  estate, 
from  which  during  his  lifetime  he  was  em- 
powered voluntarily  to  pay  his  debts,  would 
terminate  upon  his  death,  and  knowing  that, 
in  the  absence  of  such  voluntary  payment, 
his  creditors,  who  nnder  the  circumstances 
were  powerless  to  enforce  their  demands  by 
process  of  law,  must  look  to  his  estate  for 
payment,  he .  gave  away  the  sole  and  only 
property  possessed  by  him  which  at  his  death 
could  be  subjected  to  the  payment  of  his 
large  indebtedness,  and  which  but  for  such 
acts  would  have  been  appropriated  to  such 
purpose.  A  man  controlling  property  out  of 
which  he  may  voluntarily  pay  his  debts,  if 
he  will,  but  which  for  any  reason  cannot  be 
reached  by  process  of  law,  and  thus  without 
his  consent  subjected  to  such  payment,  Is 
nevertheless  Insolvent.  Eddy  v.  Baldwin, 
32  Mo.  369;  Schwabacher  v.  Kane,  18  Mo. 
App.  126.  The  property  of  Prather's  deceas- 
ed wife  was  so  situated  that,  conceding  he 
might  voluntarily  have  used  it  to  pay  his 
debts,  the  circumstances  were  such  that  it 
could  not,  by  legal  process,  be  reached  after 
his  death  by  his  creditors  who,  as  we  have 
se^n,  were  dependent  for  payment  upon  an 
act,  the  performance  of  which  he  withheld. 
The  efTect  of  his  acts,  under  the  circumstanc- 
es shown,  was,  as  found  by  the  court,  to 
create  a  condition  of  Insolvency  as  to  his 
credltots,  and  ample  evidence  exists  for  the 
finding  that  the  gifts  were  made  in  contem- 
plation of  the  Insolvency  of  his  estate  and 
with  the  intent  and  purpose  of  defrauding 
his  creditors.  Section  3439,  Civil  Code,  pro- 
vides that : 

"Every  transfer  of  property  *  •  *  with 
intent  to  delay  or  defraud  any  creditor  •  •  • 
of  bis  demands,  ie  void  against  all  creditors  of 


the  debtor    • 


and  against  any  person  up- 


on whom  the  estate  of  the  debtor  devolves  in 
trust  for  the  benefit  of  others  than  the  debtor." 

[S]  In  Julia's  will  she  described  the  proper- 
ty devised  and  bequeathed  to  her  nieces  as 
the  "unexpended  portion"  of  the  estate  re- 
maining at  the  death  of  her  husband.  Appel- 
lant Insists  that  the  contraction  of  obllga- 
tioDS  to  pay  money,  such  as  the  incurrence 
of  an  indebtedness,  in  itself  amounts  to  an 
expenditure,  and  that  in  accordance  thwe- 
wltb,  notwithstanding  Prather  received  but  a 


life  estate  in  that  of  JuUa,  fliere  must  be  de- 
ducted from  the  portion  thereof  remaining  at 
his  death  sufficient  property  to  meet  all  his 
outstanding  indebtedness.  This  argument, 
while  Ingenious,  denies  to  the  word  "unex- 
pended" its  proper  signification  and  meaning, 
thus  violating  section  1324  of  the  ClvU  Code, 
which  provides  that  in  the  absence  of  a 
clear  intention  to  use  them  otherwise,  "words 
•  •  *  are  to  be  taken  in  their  ordlpary 
and  grammatical  sense."  The  word  "ex- 
pended" Is  defined:  "to  pay  outt  or  lay  out, 
use  up,  disbursa"  It  is  synonymous  with 
"consume,"  and  it  cannot  be  said  tliat  one 
has  paid  out,  spent,  disbursed,  or  consumed 
that  which  remains  unappropriated  in  his 
possession  and  control.  The  part  of  the 
estate  which  during  his  lifetime  he  bad  not 
disbursed  and  paid  out  in  the  liquidation  of 
his  debts  constituted  the  "unexpended  por- 
tion" of  Julia's  estate  which,  under  the  view 
hereinbefore  expressed,  was  devised  and  be- 
queathed to  the  nieces. 

[6]  Notwithstanding  the  fact  that  the  ques- 
tion at  issue  depended  for  its  determination 
upon  the  construction  of  Julia's  will,  offered 
by  defendant  as  the  sole  evidence  in  sup- 
port of  his  affirmative  allegation  that  at  the 
time  deceased  made  the  gifts  he  was  not  in- 
solvent, but  owned  and  left  at  his  death  prop- 
erty of  the  value  of  $800,000,  appellant  Itt- 
sists  that  the  trial  court  was  without  Juris- 
diction to  construe  the  wiU.  In  other  words, 
he  Is  in  the  anomalous  position  of  predicat- 
ing error  upon  bis  own  action  in  asking  the 
court  to  construe  the  wiU.  However  this 
may  be,  and  conceding  that  a  court  of  equity 
will  not  entertain  a  suit,  the  sole  or  chief  pur- 
pose of  which  is  to  obtain  the  construction  of 
a  will.  Jurisdiction  so  to  do  being  vested  in 
the  probate  court,  It  is  nevertheless  true  that 
a  court  of  equity  is,  when  necessary  to  the 
determination  of  a  question  properly  before 
the  court,  vested  with  Jurisdiction  to  con- 
strue a  will  as  incidental  to  the  equitable  re- 
lief sought.  40  Cyc.  1830 ;  Plngrey  v.  Bulon, 
246  111.  109,  92  N.  B.  597 ;  BMns  v.  Cawthon, 
132  Ala.  184,  31  South.  442 ;  Rowley  v.  Row- 
ley, 143  Wis.  825,  127  N.  W.  1008 ;  Martin  v. 
Martin,  52  W.  Va.  381,  44  S.  R  204.  In  the 
instant  case  the  subject  of  litigation  was  the 
validity  of  the  gifts  which  were  made  by 
Thomas  Prather,  the  solutloii  of  which  ques- 
tion depended  upon  whether  or  not,  in  the 
making  thereof,  he  impoverished  his  estate 
to  an  extent  that  rmdered  it  insolvent, 
whidi  In  turn,  by  reason  of  the  issue  tender- 
ed by  the  answer,  and  as  incidental  to  the 
main  question,  depended  upon  the  interpreta- 
tion of  the  will.  To  the  extent  necessary  in 
determining  the  rights  of  the  parties  the 
court  was  authorized  to  construe  the  will. 
Su<A  interpretation,  however,  is  of  value 
only  in  so  far  as  determinative  of  the  rights 
of  the  parties  in  this  case.  It  cannot  be 
deemed  as  ousting  the  Jarisdietion  of  the  pro- 
bate court  which,  save  in  so  far  as  the  deci- 
sion is  advisory,  la  left  ontrammeled  In  the 
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exercise  of  Its  power  to  construe  the  will  and 
dUitrlbate  the  property  Ih  accordance  there- 
with. 

Since  the  Greditors  of  Thomas  Prather  ate 
not  seeking  to  subject  the  property  In  the 
estate  of  his  deceased  wife  to  the  payment  of 
their  claims,  we  are  unable  to  perceive  any 
force  In  appellant's  contention  that  they 
should,  before  extending  him  credit,  have  In- 
formed themselves  of  the  condition  of  his  ti- 
tle thereto.  For  aoght  that  appears  to  the 
contrary,  they  did.  But,  assuming  they  did 
not,  their  rl^ts  asserted  In  this  action  are 
unaffected  by  such  tact 

That  the  judgment  Is  against  the  Interest 
of  the  creditors  Is  no  concern  of  the  appel- 
lant Suffice  It  to  say  that  they  are  not  here 
complaining. 

[7]  The  contention  that  the  action  is  pre- 
mature for  the  reason  that  plaintiff  had  not 
obtained  from  the  probate  court  an  order  of 
sale  of  property  is  without  merit  The  exist- 
ence of  debts  In  the  sum  of  upwards  of  |234,- 
-000  was  stipulated  by  defendant,  and  the  evi- 
dence conclusively  established  the  fact  that 
the  assets,  aside  from  (or  for  that  matter 
with)  the  gifts  to  the  defendant,  are  Insuffl- 
dent  to  pay  them.  These  facts  warranted 
the  executor  In  instituting  the  action.  Sec- 
tions 1588, 1590, 1591,  Code  Civ.  Proc. ;  Field 
V.  Andrada,  106  Gal.  107,  89  Fac.  323.  More- 
over, not  only  by  virtue  of  the  law,  but  as 
provided  in  the  judgment  rendered,  the  execu- 
tor can  only  sell  such  part  of  the  property  as 
may  be  necessary  to  pay  the  debts  upon  ob- 
taining an  order  so  to  do  from  the  probate 
eourt  and  the  surplus  of  any  funds  derived 
from  sudi  sale  most  be  returned  to  the  de- 
fendant 

To  answer  in  detail  the  numerous  points 
with  which  appellant's  argument  is  punctuat- 
ed would,  in  view  of  what  has  been  said, 
serve  tx>  irarpose,  and  unnecessarily  prolong 
the  discussion.  In  a  general  way  they  are 
sufficiently  covered  In  the  consideration  giv- 
en to  what  we  deem  matters  determinative 
of  the  appeal. 

The  Judgment  is  affirmed. 

We  concur:  ANGEMJOTTI,  O.  J. ;  SHAW, 
X;  SLOSS,  J.;  HmNSHAW,  J.;  MEL- 
VIN,  J. 


PACIFIC  COAST  CASUALTY  CO.  v.  IN- 
DUSTRIAL ACC.  COMMISSION. 
(S.  F.  8112.) 

(Supreme  Ooart  of  California.    Aug.  30,  1917.) 

1.  INSUBAIIOE  «=»435— Indbmnitt  Insukance 
— RiOHT    TO    RBCovKa— Policy — Constktjc- 

TION. 

An  employer's  accident  indemnity  policy  cov- 
ering miners,  hoistmen,  surface  tram  men,  time- 
keeper, and  rooBtabont  millmen,  blacksmith  and 
helper,  and  cook  and  waiter,  does  not  cover  the 
mine  superintendent,  though  he  was  killed  while 
actually  doing  manaal  labor. 


2.  iNstniANCE  «s>l41(4)  —  iNOKMirrrr  Insob- 
ANCK— Right  to  Rjscovbb— Waives  or  Con- 
dition. 

Where  an  employer's  indemnity  policy  pro- 
vided that  no  erasure  or  change  shonld  be  valid 
unless  indorsed  by  certain  officers,  and  an  era- 
sure on  the  policy  accepted  by  insured  was  not 
so  indorsed,  if  insurer  stands  on  the  policy,  in- 
sured cannot  question  validity  of  contract  ac- 
cepted by  it 

3.  Stipclations   «=»14(9)  —  Cokstbuction — 

IhlOUMXNT.VBY   BVIDBKCE. 

Where  the  parties  stipulated  that  an  in- 
strument offered  was  a  true  copy  of  the  policy, 
the  stipulation  must  be  taken  to  refer  to  the 
copy  as  it  read  on  its  face,  and  therefore  to 
contemplate  an  erasure  actually  appearing 
therein. 

In  Bank.  Certiorari  by  the  Pacific  Coast 
Casualty  Company,  to  review  an  award  of 
the  Industrial  Accident  Commission  of  work- 
men's compensation  in  favor  of  Wllilam  An- 
gus, against  petitioner  and  the  White  Gulch 
Mining  Company.  Award  annulled  as  to  pe- 
titioner. 

T.  T.  O.  Gregory  and  D.  Hadsell,  both  of 
San  Frandsoo,  and  Jos.  G.  Sweet  of  Berke- 
ley, for  petitioner.  Christopher  M.  Brad- 
ley, of  San  Francisco  (Warren  H.  Pillsbury, 
of  Oakland,  of  counsel),  for  respondent. 

SLOSS,  J.  Certiorari  to  review  an  award 
of  the  Accident  Commission.  William  An- 
gus was  president  of  White  Gulch  Mining 
Company.  While  acting  as  superintendent 
of  its  mine  he  entered  the  mine  and  met  his 
death  through  asphyxiation.  Application 
for  compensation  was  made  by  his  widow, 
Padflc  Oast  Casualty  Company,  as  insur- 
ance carrier,  being  Joined  with  the  mining 
company.  The  commission  made  an  award 
against  both  defendants.  The  petition  for 
review  was  presented  by  the  Casualty  Com- 
pany alone.  In  addition  to  other  points, 
the  petitioner  contends  that  Angus,  if  shown 
to  be  in  the  employ  of  the  mining  company, 
was  not  within  the  class  of  employes  whose 
injuries  were  covered  by  the  policy  of  in- 
surance issued  by  it  If  this  position  be 
well  taken,  the  award  against  the  Casualty 
Company  cannot,  of  course,  stand. 

[1]  At  the  bearing  before  the  commission 
it  was  stipulated  t>etwcen  all  the  parties  to 
the  proceeding  that  the  mining  company 
had  "a  workmen's  compensation  policy  with 
the  Padflc  Coast  Casualty  Ompany  cover- 
ing the  employes  operating  In  its  mining 
properties  at  Coulterville  covering  miners, 
hoistmen,  surface  tram  men,  timekeeper, 
and  roustabout  millm^i,  Macksmith  and 
helper,  and  cook  and  waiter."  The  commis- 
sion's award  is  based  uiwn  a  finding  that  An- 
gus was  killed  while  in  the  employment  of 
the  mining  company  as  a  mine  superintend- 
ent It  seems  perfectly  clear  that  the  occupa- 
tion of  a  mine  superintendent  is  not  included 
within  any  of  tlie  employments  spedflcally 
designated  in  the  stipulation.  The  respond- 
ents do  not,  indeed,  dispute  this.    But  it  is 
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aiigued  that  the  policy  Itaelf,  a  copy  of 
which  Is  attached  to  the  return,  was  intend- 
ed to  have  a  broader  scope,  and  to  cover  the 
superintendent,  as  well'  as  the  miners  per- 
forming manual  labor  in  the  mine.  It  is 
questionable  whether  the  effect  of  a  stipu- 
lation can  be  altered  by  pointing  to  evi- 
dence which  may  conflict  with  It.  But  waiv- 
ing this  point  we  think  the  policy  itself 
was  clearly  Intended  to  cover  only  employ^ 
engaged  In  the  specified  employments.  The 
opening  clause  of  the  policy  states  that : 

"In  consideration  of  the  estimated  premium 
herein  provided  and  of  the  itatements  set  forth 
in  the  schedule  of  statements  appended  hereto 
and  made  a  part  and  the  basis  hereof  (nsrein 
called  the  schedule),  which  statements  •  •  * 
the  assured   makes   and   warrants   to  be  true, 

•  •    •    the   Pacific   Coast   Casualty   Company 

*  •  *  does  hereby  agree  (1)  to  assume  all  lia- 
bility of  the  assured  for  the  payment  of  the  med- 
ical, surgical,  and  hospital  services  »  *  ♦ 
and  for  the  compensation  required  by  the  Work- 
men's Compensation,  Insurance  and  Safety  Act. 
known  as  chapter  176  of  the  Laws  of  1913  of 
the  state  of  California." 

The  respondents  argue  that  by  this  gen- 
eral language  the  Insurer  underto<*  to  meet 
any  liability  for  which  the  mining  company 
might,  under  the  Workmen's  Compensation 
Act,  become  liable  to  any  of  its  employes, 
of  whatever  class  or  kind.  But  the  policy, 
like  any  other  oontruct,  must  be  read  as  a 
whole,  and  as  Including  the  "appended"  ap- 
plication, or  "schedule  Of  statements,"  ex- 
pressly made  a  "part  and  the  basis  of  the 
policy.  People's  Ice  Co.  v.  Employers',  etc., 
Corp.,  161  Mass.  122,  36  N.  E.  754;  Carson 
V.  Jersey  City  Ins.  Co.,  43  N.  3.  Law,  300,  39 
Am.  Rep.  584;  Jennings  v.  Chenango  Coun- 
ty Mut  Ins.  Co.,  2  Denio  (N.  T.)  75 ;  Bobbltt 
V.  Insurance  Co.,  66  N.  C.  70,  8  Am.  Eep.  494 ; 
Chrlsman  v.  State  Ins.  Co.,  16  Or.  283, 18Pac. 
466 ;  Phllbrook  v.  New  Eng.  Mut  Fire  Ins. 
Co.,  37  Me.  137.  One  of  the  provisions  of  the 
policy  shows  that  the  premium  Is  based  "upon 
the  entire  compensation  earned  during  the 
period  of  this  policy  by  all  employes  of  the 
assured  engaged  in  the  business  or  occupa- 
tions set  forth  In  the  schedule  and  not  spe- 
dflcally  excepted."  It  is  further  provided 
that  if,  at  the  end  of  the  policy  period,  it 
shall  appear  that  such  compensation  exceeds 
the  amount  estimated  at  the  time  of  the  Is- 
suance of  the  policy,  the  assured  shall  pay 
a  further  premium  calculated  on  said  ex- 
cess; while  if  the  actual  compensation  is 
less  than  the  amount  estimated,  the  com- 
pany shall  refund  a  proportional  part  of  the 
premium.  One  of  the  statements  In  the 
schedule  describes,  under  the  head  "The 
kind  of  trade,  business,  profession  or  occu- 


pation (manual  classiflcatlon!>,''-iih»  foUsw- 
ing  occupations:  "Miners,  heistman,  sur- 
face tram  men,  timekeepw,  and  roustabout, 
millmen,  blacksmith  and  hcdp^,  and  oook 
and  waiter."  There  is  no.  other  statement 
indicating  either  the  business  of  the  employ- 
er, or  the  occupations  of  its  workmen. 

It  Is  apparent,  therefore,  that  the  premi- 
um for  which  the  Casualty  Company  under- 
took to  Insure  the  mining  company  was 
based  upon  the  pay  received  by  the  specified 
employes.  The  fair  construction  of  the  pol- 
icy is  that  whidi  the  parties  adopted  what 
they  made  their  stipulation  of  facta,  namely, 
that  the  Insurance  was  designed  to  cover 
employes  of  the  designated  classes,  they  be- 
ing the  ones  whose  compensation  furnished 
the  measure  of  the  premium,  in  considera- 
tion of  which  the  Casualty  Company  assum- 
ed the  risk. 

[2,  3]  The  copy  of  the  policy,  as  it  appears 
in  the  return,  shows  a  certain  statement  In 
the  "schedule"  to  have  been  stricken  out  by 
the  running  of  lines  through  it  This  state- 
ment, if  permitted  to  stand,  would  make  the 
policy  cover  superintendents.  The  respond* 
ents  argue  that  the  cancellation  mnst  be 
disregarded  under  a  clause  In  the  policy  pro- 
viding that  "no  erasure  or  change  appear- 
ing on  this  policy  as  originally  printed,  and 
no  Change  or  waiver  of  any  of  its  terms'* 
shall  be  valid  unless  set  forth  in  an  indorse- 
ment signed  by  certain  designated  officers  of 
the  company,  nils  clause  was  manifestly. 
Intended  for  the  protection  of  the  insurer 
against  unauthorized  acts  of  its  agents.  If 
the  Casualty  Company  is  wllllDg  to  stand 
on  the  policy  as  Issued  to  the  insured,  the 
latter  is  In  no  position  to  question  the  bind- 
ing force  of  the  contract  accepted  by  it. 
Furthermore,  the  original  policy  was  not 
Introduced  in  evidence,  and  thenre  was  pre- 
sented to  the  commission  no  question  of 
the  form  in  which  it  was  written. '  The 
Casualty  Company  presented  a  copy,  and  It 
was  stipulated  that  this  was  a  "true  and 
correct  copy"  of  the  policy  Issued  and  In 
force.  The  stipulation  must  be  taken  to 
refer  to  the  copy  as  it  read  on  its  face,  1.  e., 
with  the  statement  in  qnestioD  eliminated. 

The  award  against  the  Casualty  Company 
was  therefore  not  justified.  This  conclusion 
does  not,  however,  affect  the  position  of  the 
White  Gulch  Mining  Company,  which  has 
not  attacked  the  award  against  It.  T%e 
award  is  tumulled  in  so  far  as  it  is  direct- 
ed against  Pacific  Coast  Casualty  Company. 

We  concur:  ANQELLOtn,  O.  J. ;  SHAW, 
J. ;    HENSHAW,  J. ;   LAWIiOB,  J. 
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TRANSOONTINENTAL  TELEGRAPH  GO. 

T.  NETLAN  et  al.,  State  Board  of  Control 

(Civ.  2100.) 

(District  Court  of  Appeal,  Xlmt  District,  Cali- 
fornia.   July  30, 1917.    Rehearing  Denied 
by  Supreme  Court  Sept  27,  1917.) 

1.  Taxation  *=»166  —  Occupation  Taxes  — 
Teleobaphb  and  Texefboneb  —  Ofebativb 
Companies. 

Under  Const,  art  18,  I  14,  as  amended  No- 
Temtier  8, 1910,  providing  that  taxes  of  telegraph 
companies  shall  be  ezcluslTely  for  state  pur- 
poses and  be  placed  upon  the  gross  receipts  from 
operation  of  the  companies,  and  shall  be  in  lieu 
of  all  other  taxes  npea  the  property  enumerat- 
ed, and  the  Oorporanon  Franchisf  Act  (St  1911, 
p.  530),  a  paper  corporation,  not  rendering  sery- 
ice  to  the  public,  is  not  wiuin  the  law,  and  its 
property  is  nonoperative,  and  subject  to  all  of 
the  taxes  that  may  be  imposed  upon  nonopera- 
tive  property,  as  well  as  any  state  license  charge 
exacted  by  the  Legislature. 

2.  Taxation  «=»165  —  Ocoitpation  Taxes  — 
Teleobaphb  and  TErjtPHONEs  —  OPERATiy» 
Companies. 

The  provision  of  Corporation  Franchise  Act, 
i  8,  snbsecs.  2,  8,  that  property  owned  by  a 
telegraph  company  constructing,  but  not  operat- 
ing, shall  be  deemed  nonoperatiTe  property,  and 
subject  to  assessment,  does  not,  by  menttosing 
the  kinds  of  taxes  to  which  such  property  is  sub- 
ject, preclude  the  assessment  thereof  for  other 
purposes,  in  view  of  Const  art.  13, 1 1,  providing 
that  all  property  shall  be  taxed  in  prtq^ortion  to 
its  value. 

Appeal  from  Superior  Court,  City  asd 
County  of  San  Francisco;  Geo.  O.  OtotberB, 
Judge. 

Application  by  the  Transcontinental  Tele- 
graph (Company  against  John  F.  Neylan  and 
others,  tndlvlduaUy  and  as  members  of  the 
State  Board  of  Control.  From  a  Judgment 
on  demurrer  sustained  to  the  application  for 
a  writ  of  mandate,  the  plalntUI  appeals.  Af- 
firmed. 

WUlard  P.  Smith  and  B.  B.  Blake,  both 
of  San  Francisco,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  John  T.  Kourse,  of  3an  Fran- 
cisco, for  respondents. 

PEBi  CURIAM.  This  Is  an  appeal  from 
a  judgment  of  the  superior  court,  rendered 
upon  demurrer  sustained  to  an  {vppUcatlou 
by  the  plaintiff  for  a  writ  of  mandate,  to 
compel  the  defendants,  constituting  the  state 
board  of  control,  to  allow  a  claim  against 
the  state  for  the  return  to  it  of  certain  li- 
cense taxes,  pursuant  to  chapter  278  of  the 
Statutes  of  1915,  providing  for  the  repay- 
ment of  license  taxes  erroneously  collected. 

The  license  taxes  paid  by  plaintiff  and 
sought  to  be  recovered  were  paid  in  and  for 
the  years  ending  June  30,  1012,  June  30, 
1913,  and  June  30.  1914.  Plaintiff  paid  the 
corporation  license  taxes  for  each  of  the 
above  periods,  and  during  the  same  period 
filed  with  the  state  board  of  equalization  re- 
ports, as  required  by  the  so-called  C!orpora- 
tlon  Franchise  Act  of  April,  1011.  Acting 
under' sudi  reports,  the  board  of  equaliza- 


tton  fixed  the  value  of  plalntUTs .  franchise, 
and  plaintiff  paid  the  franchise  tax  for  that 
period  as  so  fixed.  Such  tax  was  fixed  up- 
on the  value  of  the  franchise,  and  not  upon 
the  gross  receipts  of  plaintiff,  as  it  appears 
that  plaintiff  was  not  during  any  of  said  pe- 
riods operating  any  telegraph  lines,  and  that 
it  showed  no  gross  receipts  for  any  of  those 
periods. 

In  the  year  1905  the  Legislature  of  the 
state  enacted  a  law,  which  was  known  as  the 
Corporation  State  License  Tax  Act  of  that 
year,  and  which  fixed  an  annual  license  tax 
upon  every  corporation,  domestic  or  foreign, 
doing  business  in  this  state;  the  aniotmt  of 
such  license  tax  being  based  upon  the  capi- 
tal stock  of  the  corporation.  This  act,  In  Its 
relation  to  foreign  corporations  engaged  in 
interstate  commerce,  was.  held  to  be  uncon- 
stitutional and  void  In  the  case  of  Mulford 
Co.  V.  Curry,  168  Cal.  27a,  126  Paa  236. 
Thereafter,  and  before  the  decision  iu  the 
case  of  Pick  &  Co.  v.  Jordan,  reported  in  189 
CaL  1,  146  Pac.  606,  Ann.  Cas.  19160,  1237, 
reversing  the  Mulford  decision  and  holding 
the  act  to  be  valid,  the  Legislature,  in  the 
year  1913,  repealed  the  Corporation  State 
License  Act  of  1903,  the  repeal  becoming  ef- 
fective in  June,  1914.  State.  1913,  p.  660. 
The  license  taxes,  however,  sought  to  be 
recovered  in  this  proceeding,  were  paid  be- 
fore such  repeal  became  effective.  In  the 
year  1910  a  constitutional  amendment  was 
adopted,  whldi  worked  a  radical  change  In 
the  system  of  taxation  in  the  state,  and  the 
object  of  which  was  to  separate  state  from 
local  taxation,  and  to  enable  the  state  to  Im- 
pose upon  persons,  firms,  or  corporations  en- 
gaged in  certain  kinds  of  business — such  as 
public  service  corporations  and  insurance, 
banking,  and  trust  companies — the  obligation 
to  itay  certain  taxes  to  be  applied  exclusive- 
ly to  state  purposes;  the  concerns  thus  en* 
gaged  and  the  property  employed  In  such 
undertakings  to  be  to  a  greatier  or  less  de- 
gree free  from  the  burden  of  local  taxation. 
San  Francisco  ▼.  Pac.  Tel.  &  Tel.  Co.,  166 
Cal.  244,  135  Pac.  971.  The  provisions  of 
this  con.stitutlonal  amendment  bearing  on  the 
present  case  are  found  in  section  14  of  ar- 
ticle 13,  as  amended  November  8,  1010, 
which  section,  so  far  as  material  here,  pro- 
vides: 

"Taxes  levied,  assessed  and  collected  as  here- 
inafter provided  upon  railroads  •  •  *  tele- 
graph companies  •  •  *  shall  be  entirely  and 
erclnsively  for  state  purposes.  •  •  •  Said 
tax  shall  be  equal  to  the  percentages  hereinafter 
fixed  upon  the  gross  receipts  from  operation  of 
such  companlps  and  each  thereof  within  this  state. 
•  ♦  •  The  percentages  above  mentioned  shall 
be  as  follows:  •  •  *  telegraph  and  telephone 
companies,  three  and  one-half  per  cent  •  •  • 
Such  taxes  shall  be  in  lien  of  all  other  taxes  and 
licenses,  state,  connty  and  municipal,  upon  the 
property  above  enumerated  of  such  companies 
ex^pt  as  otherwise  in  this  section  provided." 
(ItaUcs  ours.) 
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Acting  imder  the  provislona  of  the  fore- 
fSoing  section  of  the  Constitution,  the  Legis- 
lature In  1911  adopted  what  Is  known  as  the 
Corporation  Franchise  Act.  Stats.  1911,  c. 
^36.  In  this  act  are  incorporated  provisions 
similar  to  those  found  In  the  Constitution 
relating  to  the  method  of  assessment  of  taxes 
for  state  purposes,  and  In  section  8,  subsec- 
tion 1,  subdlTlslon  D  thereof,  the  term  "op- 
•eratlve  property,"  as  used  In  the  act,  Is  de- 
fined as  Including: 

"In  the  case  of  telegraph  and  telephone  com- 
panies doing  business  in  this  state:  The  fran- 
chises, rights  of  way,  poles,  wires,  pipes,  •  •  * 
cables,  switchboards,  telegraph  and  telephone  in- 
fltruments,  batteries,  generators  and  other  elec- 
trical appliances  and  exchange  and  other  build- 
ings used  in  the  telegraph  and  telephone  busi- 
ness, and  so  much  of  the  land  on  which  said 
buildings  are  situate  as  may  be  required  for  the 
convenient  use  and  occupation  of  said  build- 
inga" 

Subsection  2  of  the  same  section  provides 
that: 

"Any  property  of  the  classes  mentioned  in  this 
flection  owned  by  a  company  constructing 
*  •  •  telegraph  or  telephone  system  •  •  * 
shall  not  be  considered  operative  property,  and 
shall  be  subject  to  assessment  and  taxation  for 
county,  municipal  and  district  purposes.  The 
property  of  any  company  mentioned  in  this  sec- 
tion shall  be  deemed  to  be  in  operation  as  to 
such  part  of  the  new  road,  lin&  plant,  or  system 
as  may  be  in  use  as  soon  as  it  offers  aqd  ren- 
ders service  to  the  public  for  compensation: 
Provided,  however,  that  the  state  board  of  equal- 
ization shall  finally  determine  the  fact  of  such 
operation  and  the  liability  of  any  such  company 
to  be  taxed  upon  its  gross  receipts  as  provided 
in  section  2  of  this  act." 

Subsection  3  of  the  same  section  then  pro- 
vides: 

"When  any  property  in  this  state  belonging  to 
a  company  of  the  classes  named  in  this  section 
is  rendering  no  service  to  the  public  in  this 
state,  even  though  it  may  be  rendering  service 
to  the  public  in  some  other  state  or  states, 
such  property  shall  not  be  considered  as  opera- 
tive property,  and  shall  be  subject  to  assessment 
and  taxation  for  county,  municipal,  and  district 
purposes." 

[1]  It  Is  the  clear  Intention  of  the  constitu- 
tional section  above  quoted  and  of  the  Fran- 
chise Tax  Act  to  include  within  Its  terms  the 
corporations  therein  designated  only  when 
such  coiporatlons  are  rendering  a  service  to 
the  public.  A  corporation  which  Is  merely  a 
paper  corporation,  and  not  rendering  service 
to  the  public,  but  possibly  engaged  In  some 
other  business,  though  It  may  be  organized 
for  the  purpose  of  rendering  public  service, 
Is  not  to  be  deemed  a  corporation  coming 
within  the  terms  of  the  constitutional  sec- 
tion until  It  has  In  fact  become  a  public  serv- 
ice corporation.  It  Is  only  when  such  a  cor- 
poration Is  operating  within  this  state,  and 
rendering  public  service  within  this  state, 
because  of  which  operation  and  business  it 
earns  gross  proceeds  upon  which  the  per- 
centage tax  can  be  based,  that  such  a  tax  so 
paid  "Is  In  lieu  of  all  other  taxes  and  li- 
censes, state,  coimty  and  manldpal."    Tlie 


mere  creation  of  such  a  corporation  by  filing 
articles  of  incorporation,  or  a  certificate  of 
such  articles.  In  the  case  of  a  foreign  cor- 
poration. Is  not  sufficient  to  bring  such  cor- 
poration within  the  exemptions  found  In  sec- 
tion 14  of  article  13  of  the  Constitution. 

Plaintiff  here  alleges  that  It  has  not  paid 
any  tax  upon  Its  gross  receipts,  and  that  it 
was  not  operating  any  telegraph  lines  dur- 
ing said  period.  It  Us  conceded  that  It  has 
not  engaged  In  any  public  senrioe,  and  until 
It  does  so  engage  all  of  the  property  owned 
by  the  company  Is  nonoperatlve  property,  and 
subject  to  all  of  the  taxes  that  may  be  Im- 
posed upon  nonojjera'tlve  property,  as  well  as 
any  state  license  charge  exacted  by  legisla- 
tive enactment  That  a  corporation  organ- 
ized to  engage  In  a  public  service  does  not, 
by  the  mere  filing  of  Its  articles,  become  en- 
titled to  be  treated  as  a  public  service  cor- 
poration. Is  clearly  decided  in  Del  Mar  Wa- 
ter, etc.,  Co.  v.  Eshleman,  167  Cal.  666,  672, 
140  Pac.  591,  593,  where  our  Supreme  Court 
said: 

"It  is  true  that  these  provisions  are  broad, 
and  that  the  company  might,  under  its  charter, 
engage  in  business  as  a  public  utility.  The  mere 
chartered  authority  dees  not,  however,  mark 
the  nature  of  the  operating  corporation,  any 
more  than  the  language  of  a  notice  of  appropria- 
tion binds  the  appropriator  to  furnish  all  of  the 
territory  mentioned  therein.  Palmer  v.  Railroad 
Commission,  167  Cal,  163,  138  Pac.  997.  It  is 
the  naked  anthority  to  do  business;  hut,  unless 
it  be  pursued  in  a  certain  way,  it  does  not  make 
the  corporation  a  public  utility." 

[2]  It  Is  true  that  in  subsections  2  and  3 
of  section  8  of  the  Corporation  Franchise 
Act.lt  Is  provided  that  property  owned  by  a 
telegraph  or  other  company  mentioned,  con- 
structing but  not  operating  Its  system,  and 
property  belonging  to  companies  of  the  class 
mentioned  In  section  8  having  property  with- 
in the  state  rendering  no  public  service  In 
the  state,  but  which  may  be  rendering  a  pub- 
lic service  without  the  limits  of  the  state, 
shall  be  deemed  nonoperatlve  property,  and 
subject  to  assessment  and  taxation  for 
county,  municipal,  and  district  purposes. 
But  we  think  It  does  not  follow  that,  having 
mentioned  the  kinds  of  taxes  to  which  such 
proi)erty  Is  subject,  the  nonoperatlve  proper- 
ties of  corporations  of  the  class  under  con- 
sideration here  Is  subject  to  no  other  tax; 
for  the  Constitution  of  this  state  (section  1, 
art.  13),  which,  of  course.  Is  supreme,  pro- 
vides that  all  property,  except  as  otherwise 
provided,  not  exempt  under  the  laws  of  the. 
United  States,  shall  be  taxed  In  proportion 
to  its  value.  If  we  were  to  accept  as  correct 
the  position  of  plaintiff,  we  would  be  re- 
quired to  hold  that  corixjratlons  of  the  class- 
es here  under  consideration  would  not  be 
subject  to  pay  any  state  taxes  or  licenses  on 
their  nonoperatlve  property,  no  matter  how 
mudi  such  property  might  be  worth. 

The  Judgment  Is  afllrmed. 
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SCOTT  T.  WOODWOBTH  et  al.    (Civ.  iei».) 

(District  Court  of  Ajppeal,  TUrd  District,  CaU- 

foniia.    Aug.  1,  1917.    Rehearing  Denied 

by  Supreme  Court    Sept  27,  1017.) 

1.  Dekss    «=»38(1)  —  Mortgaom    <8=a48(2)  — 

DESCBIPTION    of   PeOPEBTY— SUFFIOIENCT. 

An  instrument  was  ineffective  as  a  deed  or 
mortgage  where  the  property  involved  was  de- 
scribed as  bounded  on  the  north  and  east  by  the 
lands  of  R.  and  B.  avenue,  on  the  east  by  the 
land  of  M.,  and  on  the  south  by  C.  avenue,  and 
containing  5Vi  acres,  without  giving  any  west- 
em  boundary,  and  without  showing  what  par- 
ticular lands  or  portions  of  the  lands  of  the 
different  owners  constituted  the  easterly  bound- 
ary, especially  where  the  land  sought  to  be 
described  was  not  bounded  by  C.  avenue,  but 
was  bounded  on  the  east  by  C.'s  addition  to  a 
town,  on  the  west  by  the  lands  of  M.,  on  the 
north  by  a  part  of  B.  avenue,  and  by  the  lands 
of  M.,  and  the  lands  of  R.  bounded  it  on  the 
west,  and  not  on  the  north  and  east  as  stated. 

2.  Frauds,   StatDtk  of  «=>110(1)— Dkscbip- 
TIOX  OF  Propebty— StrmciENCY. 

To  be  valid  on  its  free,  a  deed  most  contain 
such  a  description  of  the  real  property  intended 
to  be  conveyed  as  will  enable  it  to  be  readily 
located  by  reference  to  the  description,  and 
while  the  deed  may  be  sufficient,  though  the 
description  by  boundaries  be  ambiguous  or  in- 
definite, if  it  otherwise  provides  means  where- 
by the  description  can  be  made  certain  and  the 
land  identified  and  located,  if  the  description 
is  so  vague  and  uncertain  that  the  property  can- 
not be  identified  and  located,  and  the  writing 
does  not  furnish  the  means  whereby  It  may  be 
made  sufficiently  definite,  the  instrument  Is 
void,  as  the  imperfections  cannot  be  supplied 
through  evidence  extrinsic  to  the  writing,  in 
▼iew  of  the  rule  that  a  conveyance  of  real  prop- 
erty most  be  in  writing. 

3.  QniETiNG    Title    ®=»10(1)— Neoessitt    or 

TlTUE    IN    PtAINTIlrP. 

In  an  action  to  quiet  title,  plaintifF  mast 
show  title  in  himself  to  be  entitled  to  relief. 

4.  Quieting  Title  «=>10(5)— Suiwicikkcy  of 
Plaintiff's    Title  —  Bights    of    Mobt- 

GAGEES. 

A  mortgagee's  remedy  Is  not  by  an  action 
to  quiet  title,  but  by  one  to  foreclose  the  mort- 
gage and  sell  the  property  under  Code  Civ. 
Proc.  !  726,  providing  that  there  can  be  but 
one  action  for  the  recovery  of  any  debt  or  the 
enforcement  of  any  right  secured  by  action, 
which  action  must  be  in  accordance  with  the 
provisions  of  that  chapter. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmet  Scawell,  Judge. 

Suit  by  li.  G.  Scott  agaiDBt  C.  W.  Wood- 
worth  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Atfirmed. 

h.  Q.  Scott,  of  Sebastopol,  and  T.  J.  Butts, 
of  Santa  Rosa,  for  appellant.  D.  R.  Gale 
and  J.  R.  Leppo,  both  of  Santa  Rosa,  for  re- 
spondents. 

HART,  3.  It  is  agreed  by  couQsel  for  the 
respective  parties  hereto  that  this  Is  an  ac- 
tion to  quiet  title.  The  amended  complalat 
alleges: 

"That  on  or  about  the  3d  day  of  January, 
1008,  plaintiff's  grantors,  August  A.  Lueger, 
sometimes  called  A.  Lueger,  and  Hedwig  Voight- 
lander  nio  Lueger,  were  the  owners  in  fee  of  all 
that  certain  lot  piece  and  parcel  of  land  situat- 
ed, lying,  and  being  in  the  township  of  Analy, 
county  of  Sonoma  and  state  of  California,  and 


bounded  and  particulatly  described  as  follows, 
to  wit." 

There  follows  a  description  of  certain  land, 
to  which  reference  will  hereafter  In  this  opin- 
ion be  made.    It  is  next  alleged  that: 

On  said  3d  day  of  January  the  "property  stood 
of  record  in  the  name  of  Ernest  Lueger,  and 
that  on  or  about  said  date  without  the  knowl- 
edge or  consent  of  August  A.  Lueger  or  the  said 
Hedwig  Voightlander,  n6e  Lueger,  the  said  Er- 
nest Lueger  made,  executed,  and  delivered  to  one 
Chris  Mugge  a  certain  mortgage  upon  all  of 
the  aforesaid  property,  to  secure  the  payment 
to  the  said  Chris  Mu^ge  of  the  sum  of  $2,000, 
that  after  the  execution  of  the  said  mortgage 
to  the  said  Chris  Mugge  as  aforesaid,  the  said 
Ernest  Lueger  made,  executed,  and  delivered 
to  the  said  August  A.  Lueger  and  Hedwig 
Voightlander,  n6e  Lueger,  a  deed  conveying  all 
his  right,  title,  interest,  and  estate  in  and  to 
said  premises,  which  said  deed  was  dated  on 
the  2Tth  day  of  June,  1011,  and  that  the  same 
was  recorded  on  the  1st  day  of  July,  1911,  in 
Book  O  of  Bonds  and  Agreements  of  said  Sono- 
ma County  Records." 

It  is  then  alleged  that,  oo  or  about  July  14, 
1013,  "the  said  premises  were  sold  by  virtue 
of  an  execution  issued  on  a  Judgment  of  fore- 
clostu*e  of  the  aforesaid  mortgage";  that 
defendant  O.  W.  Woodworth  and  O.  L.  Mur- 
phy purchased  said  property  for  the  sum  of 
?2,500;  that  thereafter  said  Woodworth  ac- 
quired all  the  rights  and  title  of  said  Mur- 
phy in  and  to  said  premises,  and  hcdds  the 
certiflcate  of  purchase,  "whidi  said  certificate 
has  not  been  satisfied  and  is  undisdiarged, 
and  the  time  for  a  redemptkxi  of  said  prem- 
ises has  not  yet  expired."  It  Is  alleged  that, 
on  or  about  February  14,  1914,  the  said  Au- 
gust A.  Lueger  and  Hedwig  Voightlander 
tendered  said  Woodworth  the  simi  of  $2,68& 
and  demanded  of  defendants  "a  proper  and 
lawful  satisfaction  and  dlscliarge  of  said 
mortgage,  and  said  certiflcate  of  sale  of  said 
premises";  that  defendants  refused  to  accept 
said  money,  and  did  not  state  "wherein  there 
was  a  deficiency  or  error  in  the  amount."  A 
deed  from  August  A. .  Lueger  and  Hedwig 
Voightlander  to  plaintiff,  executed  and  de- 
livered before  the  cMnmencement  of  the  ac-. 
tion,  is  alleged,  the  rental  value  of  the  prop- 
erty is  stated,  and  the  prayer  is  that  plaintiff 
be  decreed  the  owner  of  said  premises,  for 
damages  for  the  withholding  of  possession, 
etc. 

In  th^r  answer,  defendants  deny  that,  on 
or  about  the  8d  day  of  January,  1908,  Au- 
gust A.  Lueger  and  Hedwig  Voightlander 
were  the  owners  of  said  premises,  but  allege 
thBit,  since  December  22,  1906,  and  until  July 
18, 1913,  Ernest  Lueger  was  the  owner  and  in 
possession  thereof ;  deny  the  executlcMa  or  de- 
livery by  Ernest  Lueger  to  August  A.  Lueger 
and  Hedwig  Voightlander  of  "a  deed,  or  any 
instrument  in  writing,  conveyliH?  to  them"  the 
title  of  said  Ernest  Lueger  to  said  land.  "De- 
fendants allege  that  on  the  18th  day  of  July, 
1913,  and  while  the  said  Ernest  Lueger  was 
so  the  owner  and  in  the  possession  of  the  said 
lands  and  premises  described  in  said  amended 
comirtaiiit,  he  made,  executed,  and  delivered 


4=3For  other  caies  see  Bama  topic  sad  KET-MUMBER  In  all  Key -Numbered  Dlgeata  and  Index* 


Digitized  by 


Google 


544 


107  PACIFIC  SBPOBTHS 


ecai 


to  defendant  0.  W.  WoodworOi  and  O.  I*. 
Mui-phy"  a  deed  conveying  all  his  Interest  In 
said  land;  "and  thereupon  tbe  said  O.  L. 
■  Murphy  and  said  defendant  C.  W.  Wood- 
worth  entered  Into  tbe  possession  of  the 
same";  that  on  July  21,  1913,  said  Murphy 
conveyed  his  Interest  to  defendant  Wood- 
worth,  who  has  since  been  in  possession  of 
the  premises.     "That  prior  to  October  21, 

1913,  the  said  C.  W.  Woodworth  and  O.  L. 
Murphy  had  no  actual  knowledge  or  notice, 
and  tiad  no  constructive  notice,  of  any 
grant,  deed,  or  cfrnveyance  by  the  said 
Ernest  Lueger,  or  by  any  other  person,  to 
the  said  August  Lueger  and  Hedwig  Voight- 
lander,  or  to  either  of  them,  of  the  said  lands 
and  premises,  or  of  any  part  thereof,  or  that 
the  said  August  Lueger  or  Hedwig  Volght- 
lander,  or  either  of  them,  claimed  any  title 
thereto."  It  is  alleged  that  the  time  for  re- 
demption of  said  premises  expired  July  18, 

1914,  and  that  no  redemption  lias  been  made: 
The  tender  and  demand  alleged  In  the  com- 
plaint are  denied,  and  it  is  alleged  that  de> 
fendants,  J.  K.  Smltb,  as  sheriff,  and  J.  K, 
Smith,  make  no  <dalm  to  the  premises. 

The  findings  of  the;  court  practically  follow 
the  answer,  and  the  Judgment  was  In  favor 
of  defendant  Woodworth,  that,  from  the 
commencement  of  the  action,  he  has  been  the 
owner  In  fee  simple  of  said  premisea  From 
this  Judgment  plaintiff  appeals. 

The  general  facts  of  the  controversy,  which 
are  either  admitted  by  the  pleadings  or  es- 
tablished by  uncontradicted  evidence,  are 
correctly  stated  as  follows  in  the  brief  of  tbe 
respondents: 

"In  November,  1906,  Peter  Chrlsteilsen  was 
the  owner  of  the  lands  involved,  and  his  title  is 
die  common  source.  In  November,  1906,  said 
Christensen  and  wife  executed  a  deed  in  due 
form  to  said  Ernest  Lueger  and  one  Zinker- 
nagel.  In  December,  1906,  said  Zlnkemagel 
conveyed  all  of  his  one-half  interest  in  said  lands 
to  said  Ernest  Lueger.  On  January  3,  1908, 
said  Ernest  Lueger  and  wife  executed  to  said 
Mugge  the  mortgage  mentioned  in  plaintiff's 
amended  complaint  to  secure  a  promissory  note 
for  lf>2,000.  This  mortgage  was  later  regularly 
foreclosed  by  action  in  the  superior  court  of 
Sonoma  county,  in  which  the  said  August  A. 
Lueger  and  Hedwig  Voightlander  were  made 
parties  defendant  They  appeared  in  said  ac- 
tion, pleading  that  certain  moneys  were  owing 
by  said  Ernest  Lueger  to  them  under  the  instru- 
ment of  June  27,  1911,  and  secured  by  the  same, 
later  withdrawing  such  pleadings  and  suffering 
default;  and  which  foreclosure  action  went  reg- 
ularly to  judgment  and  foreclosure  sale,  and 
resulted  in  a  sale  of  the  mortgaged  premises 
to  one  Murphy  and  the  defendant  Woodworth, 
the  latter  later  acquiring  Murphy's  interest  in 
the  certificate  of  sale.  On  July  18,  1913,  being 
four  days  after  tbe  foreclosure  sale,  the  said  Er- 
nest Lueger  conveyed  the  said  lands  to  the  said 
Surchasers  at  the  said  foreclosure  sale,  O.  L. 
lurphy  and  O.  W.  Woodworth,  by  regular 
grant,  bargain,  and  sale  deed.  On  July  21, 
1913,  said  O.  L.  Murphy  duly  conveyed  his 
one-half  interest  in  said  lands  to  his  cotenant, 
the  defendant  Woodworth," 

The  written  Instrmneiit,  wlildi  is  the  foun- 
dation of  the  plaintiff's  case,  as  made  Iqr  his 
amended  complaint,  and  wltich,  as  seen,  he 


characterizes  in   his  said  complaint   as   a 
"deed,"  Teads  ks  follows: 

"This  Indenture,  mad^  and  entered  into  ^is 
27th  day  of  June,  1911,  by  and  between  Er- 
nest Lueger,  of  Sebastopol,  Sonoma  county, 
California,  party  of  the  first  part  and  A.  Lue- 
ger and  Hedwig  Voightlander  d£«  Lueger,  par- 
ties of  the  second  part,  witnesseth:  That 
whereas  said  first  party  has  heretofore  acted 
as  trustee  for  certain  funds  belonging  to  second 
parties  the  exact  amount  of  which  is  unknown 
by  second  parties  and  tbey  rdy  upon  the  state- 
ments of  first  party  at  this  time  that  the  same 
is  and  were  a  certain  amount  2800  marks  Ger- 
man money,  ond  this  agreement  is  made  upon 
said  basis  as  a  settlement,  of  said  amount  com- 
ing into  the  hands  of  first  party  two-thirds  of 
which  belongs  to  second  parties  herein,  and 
whereas  said  first  party  has  an  equity  in  and  to 
5^  acres  of  land  in  and  near  Sebastopol,  Cali- 
fornia of  the  value  of  about  $4000.00  on  which 
first  party  has  a  mortgage  of  about  $2000.00, 
now  m  consideration  of  the  premises  and  mon- 
ey in  tbe  hands  of  first  party,  not  counting 
money  now  in  Germany  but  all  being  a  part 
of  the  estate  of  Louise  Obel,  deceased,  in  set- 
tlement of  demands  of  money  bad  and  received 
by  first  party  to  which  there  has  been  no  ac- 
counting to  second  parties,  first  party  does  here- 
by sell  and  convey  unto  said  second  parties 
The  equitable  interest  in  and  to  said  hereinafter 
described  land  figured  at  a  valuation  of  $2000.- 
00  if  on  the  other  hand  said  property  shall  sell 
for  more  than  that  amount  it  shall  be  and  be- 
long to  first  party,  and  first  party  shall  have 
the  right  to  sell  said  premises  and  j^ay  to  sec- 
ond parties  $2000.00  cash  money  in  lieu  of 
their  interest,  first  party  agrees  that  be  will 
ptoceed  to  sell  said  premises  as  soon  as  possible 
for  a  reasonable  market  price  meanwhile  he 
shall  have  possession  thereof  and  the  income 
therefrom  without  further  consideration,  and 
the  said  $2000.00  when  procured  to  be  paid  to 
second  parties  shall  be  placed  in  the  First  Na- 
tional Bank  of  Seliastopol  to  the  credit  of  sec- 
ond parties,  but  in  case  of  a  sale  by  first  party 
it  shall  be  by  the  consent  of  second  parties, 
said  money  and  property  to  be  controlled  by 
the  provisions  of  the  will  of  said  Louise  Obel, 
and  this  settlement  shall  be  in  lieu  of  all  de- 
mands thot  have  been  transferred  to  Ameri- 
ca in  said  estate  upon  tbe  representation  of  said 
first  party,  the  land  herein  conveyed  ia  describ- 
ed as  follows,  being  all  of  that  lot  piece  or  par- 
cel of  land  sitnated  being  and  lying  in  the 
township  of  Analy,  county  of  Sonoma,  and  state 
of  California,  and  bounded  and  described  as 
follows  to  wit,:  Bounded  on  tbe  north  and  east 
by  th«  lands  of  Robinson  and  Bodega  avenue 
of  the  town  of  Sebastopolj  on  the  east  by  the 
land  of  Jimmy  McChristain  and  on  the  south 
by  Oalder  avenue  extended,  and  containing  5V& 
acres.  That  it  is  further  agreed  and  understood 
that  when  said  land  shall  have  been  sold  that 
if  the  same  can  be  loaned  at  interest  that  first 
party  shall  be  entitled  to  the  same  interest  that 
tbe  same  was  drawing  in  Germany,  and  that 
second  parties  shall  have  the  remainder  of  their 
interest  payable  to  them  as  it  may  accrue. 

"Witnens  our  hands  and  seals  the  30th  day 
of  June  1911. 

"Ernest  Lueger. 

"Hedwig  Voightlander,  n€e  Imeger. 

"August  E.  Lueger." 

Attached  to  said  instrument  is  a  certlQcate 
of  ackjQOwiedgment  by  the  parties  thereto. 

Tbe  alleged  offer  by  August  A.  Laeger  and 
Hedwig  Voightlander  to  redeem  from  the 
foreclosure  sale,  dated  February  14,  1914,  to- 
gether with  the  affidavit  of  the  service  of 
tbe  same  on  tbe  defendant,  Woodworth,  w^re 
put  la  evidence,  and  a  deed  executed  by  said 
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August  A.  Lueger  and  &edwlg  Toigbtla&der 
and  delivered  to  the  plaintiff,  purporting  to 
convey  to  the  latter  the  premises  described  In 
the  amended  complaint,  were  also  offered  and 
received  In  evidence. 

The  position  of  the  plaintiff  is  that,  by  vli^ 
tue  of  the  vrrltlng  or  "deed,"  which  is  the 
basis  of  this  action,  August  A.  Lueger  and 
Hedwlg  Volghtlander  became  the  successors 
in  Interest  to  the  title  of  Ernest  Lueger,  and 
that,  therefore,  they  were  entitled  to  redeem 
from  the  foreclosure  sale,  and  that,  further- 
more, they  did  In  fact  redeem ;  that,  by  rea- 
son of  said  transaction  and  of  the  conveyance 
by  them  of  March  e,  1914,  to  the  plaintiff, 
the  latter  became  the  owner  of  the  legal  title, 
and  is  therefore  entitled  to  a  Judgment  quiet- 
ing the  same  in  this  action. 

On  the  other  hand,  the  defendants  contend- 
ed at  the  trial,  as  they  contend  here  (and  the 
trial  conrt  held),  that  the  said  Instrument  is 
not  a  deed  or  other  conveyance  of  real  pr<v- 
erty,  and  that  It  was  never  intended  to  oper- 
ate es  a  deed  of  conveyance.  It  is  further 
contended  that  said  Instrument,  whatever 
its  legal  character  or  the  purpose  for  which 
It  was  intended,  la  void  for  the  reason  that  It 
does  not  contain  a  description  of  the  prem- 
ises which  constitnte  the  snbject-matter  there- 
of. It  is  also  contended  that  there  was  no 
redemption  or  even  offer  to  redeem.   . 

Before  proceeding  to  a  consideration  of  the 
several  contentions  above  mentioned,  It  may 
be  remarked  that  the  elaborate  discussion  In 
the  brief  of  the  appellant  of  the  rights  of 
trustees  and  beneficiaries,  fraudulent  trans- 
fers and  constdnudes,  and  other  like  ques- 
tions, is  wholly  foreign  to  any  issue  made  by 
the  pleadings.  The  complaint  nowhere  al- 
leges that  either  the  mortgage  by  the  elder 
Lueger  to  Mugge  or  the  transfer  of  the  legal 
title  of  the  mortgaged  premises  to  Murphy 
and  Woodwortb,  the  purchasers  at  the  fore- 
closure sale.  Involved  a  fraudulent  transac- 
tion, or  that  ^ther  of  those  transactions  was 
the  result  of  a  fraudulent  conspiracy  upon 
the  part  of  the  parties  thereto  wrongfully  to 
deprive  August  A.  Lueger  and  Volghtlander 
of  any  rights  which  they  might  have  claimed 
In  said  premises. 

The  agreement  upon  which  this  action  is 
founded,  whatever  may  be  Its  legal  effect.  Is 
by  no  means  In  the  form  of  ii  deed  of  convey- 
ance, and  does  not  appear,  from  Its  language 
or  provisions,  to  have  been  Intended  as  such. 
In  the  first  place.  It  is  to  be  noticed  that 
it  is  signed  by  the  second  parties  as  well  as 
by  the  first  party.  A  deed  is  required  to 
he  slg^ied  by  the  grantor  only,  and  the  fact 
that  nil  the  parties  signed  It,  and  that  It  whs 
designated  In  the  instrument  as  an  "agree- 
ment" by  the  parties  themselves,  is  clearly 
indicative  of  an  intention  In  them  that  it 
should  be  something  other  than  a  deed. 
Moreover,  the  Instrument  was  not  recorded 
in  tbe  book  containing  the  record  of  deeds 
In  the  recorder's  office,  but  was  Inserted  in 
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a  book  kept  In  said  office  for  the  recordation 
of  bonds  and  mortgages.  This  Is  another 
strong  circumstance  indicating  that  the  par- 
ties did  not  Intend  that  it  should  or  under- 
stand that  It  could  operate  asia  deed.  Fur- 
thermore, the  agreement  sets  forth  that  the 
first  party  Is  "trustee  for  certain  funds  be- 
longing to  the  second  parties,"  amounting  to 
2,800  marks,  a  mark,  as  a  monetary  unit 
used  In  Germany,  being  approximately  238/io 
cents  of  our  money,  or  approximately  f700, 
and  further  declares  that: 

"This  agreement  is  made  upon  said  basis  as 
a  settlement  of  said  amount  coming  into  the 
hands  of  said  first  party,  two-thirds  of  which 
belong  to  said  second  parties  herein." 

Manifestly,  two-thirds  of  $700  amounts  to 
$466,  which  is  the  sum  for  which  the  first 
party  agreed  to  transfer  to  the  second  par- 
ties an  equity  of  the  value,  according  to  said 
agreement,  of  $2,000.  That  a  person  would 
part  with  an  Interest  in  property  of  the  value 
of  $2,000  for  the  small  sum  of  $466  Is  hardly 
In  consonance  with  reason  or  the  probable 
intention  of  the  owner  or  the  understanding 
of  the  other  contracting  parties.  But  a  cir- 
cumstance Indicating  that  the  instrument 
was  not  Intended  to  operate  as  a  deed  of  con- 
veyance stronger  than  any  whldi  has  yet 
been  suggested  is  to  be  found  In  the  provi- 
sions of  the  Instrument  that  said  first  party 
"shall  have  tbe  right  to  sell  said  premises," 
and  that  If  such  sale  be  for  more  than  the 
sum  of  $2,000,  the  excess  may  be  retained  by 
said  first  party ;  that  said  "first  party  agrees 
that  he  will  proceed  to  sell  said  premises  as 
soon  as  possible  for  a  reasonable  market  price ; 
meanwhile  he  shall  have  possession  thereof 
and  the  Income  therefrom  without  further 
consideration,"  etc.  As  is  well  said  by  coun- 
sel for  the  respondents,  the  right  to  sell  the 
property  and  to  retain  the  proceeds  of  sale, 
or  any  part  thereof,  constitute  acts  which 
are  entirely  inconsistent  with  the  parting  of 
title  or  an  intention  to  vest  title  to  the  prop- 
erty by  the  owner  thereof  In  others.  Obvi- 
ously "an  Instrument  which  confers  no  right 
of  either  present  or  future  possession  pos- 
sesses little  of  the  character  of  a  convey- 
ance, and  can  hardly  be  deemed  to  pass  any 
estate  in  the  land."  McMillan  v.  Richards, 
9  Cal.  366,  410,  70  Am.  Dec.  655 ;  Fogarty  v. 
Sawyer,  17  Cal.  589. 

What  the  instrument  or  the  effect  thereof 
was  Intended  by  tbe  parties  to  be,  it  is.  In- 
deed, difficult  to  conjecture  from  the  provi- 
sions themselves  of  the  writing.  In  fact,  the 
author  of  the  Instrument,  the  plaintiff  him- 
self, seems  to  have  been  much  puzzled  as  to 
how  to  classify  It;  for,  as  attorney  for  the 
parties  of  the  second  part,  "he  prepared,  veri- 
fied, and  filed  in  the  action  to  foreclose  the 
Mugge  mortgage  an  answer  In  which  he  re- 
ferred to  the  Instrument  as  a  writing  whose 
purpose  was  to  secure  to  his  then  clients,  but 
present  assignors,  the  payment  of  the  money 
claimed  to  be  due  them  from  the  first  party 


Digitized  by 


Google 


546 


167  PACIFIC  REPORTBE 


(Gal 


to  the  agreement,  and  prayed  the  court  so  to 
construe  the  Instrument  and  enter  a  decree 
accordingly,  and  thus  safeguard  the  Interests 
of  August  A.  Lueger  and  Hedwig  Volghtlan- 
der,  alleged  to  oe  so  secured. 

[1]  But,  whatever  may  be  the  legal  effect  of 
the  instrument,  or  whether  it  purports  or  was 
intended  to  be  either  a  deed  or  a  mortgage, 
It  is  clear  that  it  is  without  force  as  either, 
because  the  property  which  constitutes  the 
soibject-matter  thereof  is  not  so  described  as 
to  facilitate  an  identification  of  the  partic- 
ular land  or  premises  to  which  It  relates.  It 
will  be  noted  that  the  land  as  it  is  described 
in  the  Instrument  is  not  given  a  westerly 
boundary,  and,  so  far  as  the  instrument  6hows 
to  the  contrary,  there  is  no  limit  to  the  exten- 
sion of  the  tract  westerly.  Again,  as  so  de- 
scribed, the  tract  is  bounded  on  the  north  and 
east  by  the  lands  of  "Robin&on  and  Bodega 
avenue,"  and  "on  the  east  by  the  land  of 
McChrlstian."  Thus,  it  will  be  observed,  the 
description  is  indefinite  and  uncertain.  Wliile 
it  is  not  iacouceivable  that  the  tract  might  be 
bounded  on  one  side  by  two  different  and  dis- 
tinct parcels  of  land — ^tbat  is,  by  lands  own- 
ed by  different  parties — or  bounded  on  the 
north  and  partly  on  the  east  by  the  lands  of 
one  individual,  still  in  such  case  the  descrip- 
tion must  necessarily  be  indefinite  and  un- 
certain where  it  does'  not  show  what  partic- 
ular lands  or  portions  of  the  lands,  respec- 
tively, of  the  two  different  owners  constitute 
together  the  easterly  boundary  line  of  the 
tract  sought  thus  to  be  described.  But  the 
omission  to  describe  the  westerly  boundary 
line  is  itself  sufficient  to  vitiate  the  deed  or 
mortgage,  if  it  be  either,  since,  as  is  true 
here,  the  laud  is  not  designated  by  any  par- 
ticular name  or  described  by  reference  to  some 
particular  object  or  thing  which  might  Itself 
lead  to  a  ready  identification  of  the  particu- 
lar tract  which  constitutes  the  subject-matter 
of  the  instrument.  And,  as  showing  to  some 
extent  the  undependableness  of  the  descrip- 
tion of  the  land  as  given  in  said  instrument 
It  may  be  pointed  out  that  In  the  amended 
complaint  the  tract  Is  described  as  being 
"bounded  on  the  north  and  tcest  by  the  lands 
of  Robinson  and  Bodega  avenue,"  which  is 
obviously  inconsistent  with  the  description 
given  in  the  instrument. 

[2]  To  be  valid  on  its  face,  a  deed  must 
contain  such  a  description  of  the  real  prop- 
erty thereby  intended  to  be  conveyed  as  will 
enable  the  property  to  be  readily  located  by 
reference  to  the  description.  It  is  true  that 
the  description  by  boundaries  may  be  am- 
biguous or  indefinite,  and  still  the  deed  suffi- 
cient if  It  otherwise  provides  means  whereby 
the  description  can  be  made  certain  and  the 
land  identified  and  located.  Where,  however, 
the  description  Is  so  vague  or  uncertain  that 
the  property  cannot  be  identified  and  locate<l 
therefrom,  and  the  writing  itself  does  not 
furnish  the  means  whereby  the  description 


may  be  made  sufficiently  definite  and  certain 
readily  to  locate  the  property,  then  the  in- 
strument must  be  held  void,  since  the  imper- 
fections of  the  description  cannot  be  supplied 
through  evidence  extrinsic  to  the  writing  it- 
self without  running  up  against  the  positive 
mandate  of  the  rule  that  a  conveyance  of  real 
property  must  be  in  writing. 

The  propositions  above  stated  are  quite 
elementary,  and  need  the  citation  of  no  au- 
thorities to  confirm  them;  still  we  cite  the 
following  authorities  as  embodying  a  clear 
elucidation  of  the  principles  involved  there- 
in: Brandon  v.  Leddy,  67  Gal.  43,  7  Pac  33: 
Best  V.  Wohlford,  144  Cal.  737,  78  Pac.  293; 
Donnelly  v.  Tregaskls,  154  Cal.  261,  97  Pac. 
421;  People  v.  Klumpke,  41  Cal.  263;  Moss 
V.  Shearer,  30  Cal.  467,  468;  Barker  v.  South- 
em  R.  W.  Co.,  125  N.  C.  596,  34  S.  B.  701, 
74  Am.  St  Rep.  658,  660;  2  Devlin  on  Deeds, 
i  1910;  13  Cyc  643. 

Referring  now  to  the  evidence  relative  to 
the  description  of  the  property,  it  is  to  be 
observed  that  thereby  it  is  shown  that  the 
instrument  relied  upon  here  by  the  plaintiff 
is  not  only  void  upon  its  face  because  of  the 
vagueness  and  uncertainty  of  the  description, 
but  that  In  point  of  fact  the  description  of  the 
property  as  it  is  set  out  therein  Is  erroneous'. 
From  the  official  map  of  the  town  of  Sebas- 
topol,  which  was  received  in  evidence,  and 
the  testimony  of  the  dty  surveyor  and  en- 
gineer and  the  city  attorney  of  said  town,  it 
appears  as  undisputed  facts  tliat  there  is  a 
"Calder  avenue"  in  the  town  of  Sebastopol 
and  a  "Calder  addition"  to  said  town;  that 
Calder  avenue  does  not  anywhere  constitute 
a  boundary  line  of  the  premises  in  question; 
but  that  the  property  is  bounded  on  the  east 
by  Calder's  addition  to  said  to'wn  and  west 
by  the  lands  of  McChrlstian;  that  it  is 
bounded  on  the  north  by  a  part  of  Bodega 
avenue  and  by  the  lands  of  McChrlstian,  and 
that  the  lands  of  Robinson  bound  it  on  the 
west  and  not  on  the  north  and  east  as  ^t 
forth  in  the  agreement  which  constitutes  the 
basis  of  this  action. 

Enough  of  the  testimony  as  to  the  correct 
description  of  the  property  has  now  been 
adverted  to  to  show  and  emphasize  the  prop- 
osition that  the  description  of  the  property 
as  given  in  the  Instrument  or  agreement  by 
virtue  of  which  plaintiff  claims  to  have  ac- 
quired an  interest  in  the  property  in  question 
is  not  only  so  ambiguous  and  uncertain  as  to 
make  it  impossible  to  locate  therefrom  tho 
property  It  purports  to  refer  to,  but  that  the 
description  so  given  is  at  variance  in  al- 
most every  essential  particular  with  the  true 
description  of  the  premises. 

[3]  It  results  (assuming  it  to  be  or  to  have 
been  intended  as  a  deed)  that  the  said  in- 
strument is  wholly  inoperative  as  a  deed  of 
conveyance  of  real  property,  and,  since  the 
plaintiff's  asserted  title  is  entirely  founded  on 
sold  writing,  and,  inasmuch  as  in  an  action 
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to  quiet  title,  tlie  plaintiff  Is  required  to  show 
title  In  himself  before  be  will  be  entitled  to 
the  relief  sought  in  such  an  action,  the. trial 
court  was  left  to  no  other  alternatlTe  but  to 
enter  judgment  against  him. 

[4]  It  is  not  claimed  in  the  complaint  that 
the  Instrument  is  or  was  intended  to  operate 
as  a  mortgage,  and  we  think  it  could  not  prop- 
erly be  given  a  construction  imparting  to  it  the 
characteri&tlcs  and  the  effect  of  a  mortgage. 
And  if  it  were  a  mortgage,  the  remedy  of  the 
plaintiff  would  not  be  In  an  action  to  quiet  ti- 
tle, but  in  one  to  foreclose  it  and  sell  the  prop- 
erty thereunder  (Code  Civ.  Proc.  i  726),  in 
-which  case  only,  if  at  all,  could  he  obtain  i>os- 
session  of  the  property  (Code  Cir.  Proc.,  i  744). 
But,  as  stated,  even  as  a  mortgage,  the  in- 
strument  would  still  be  inoperatlTe  because  of 
the  inflrmities  which  impart  invalidity  to  it 
08  a  deed. 

The  above  considerations  are  dedslve  of 
the  case  as  it  is  presented  here;  hence  we 
need  not  consider  the  question  raised  by  the 
defendants,  whether  the  purported  offer  of 
the  plaintiff's  assignors  to  redeem  the  prop- 
erty constituted  a  legal  offer ;  that  Is  to  say, 
whether  the  offer  or  tender  as  made  was  In 
compliance  with  the  requisites  essential  to 
the  extinguishment  of  an  obligation  by  offer 
of  performance. 

The  judgment  is  affirmed. 


We   concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


PEOPLE  ▼.  MALJAN.    (Cr.  681.) 

(IMstrict  Court  of  Appeal,  First  District,  Cali- 
fornia. July  31,  1917.  Rehearing  Denied 
Auk.  30,  191T.  Rehearing  Denied  by  Supreme 
Court  Sept.  27,  1917.) 

1.  Embezzlement  €=s>47 — Question  foe  Jubt 
—Statement  by  Dem:ndant's  EMPLoTfi. 

Whether  a  broker  accused  of  embezzline  pro- 
ceeds from  a  sole  of  fruit  heard  his  employe's 
statement  that  the  fruit  was  to  be  handled  on 
consignment  so  as  to  be  bound  thereby  was  for 
the  jury. 

2.  Embezzlxment  «=344(6)—  Sufticibnct  ov 
Evidence— Chabactxb  or  Possession. 

Evidence  held  sufficient  to  show  that  defend- 
ant, accused  of  embezzling  proceeds  from  sale 
of  fruit,  received  the  fruit  on  consignment. 

3.  Embezzlement  cs=3l0— By  Pahtnek. 

A  partner  feloniously  converting  another's 
funds  coming  into  his  control  as  a  member  of  a 
partnership  with  which  the  prosecuting  witness 
waa  doing  business  in  the  relation  of  principal 
and  agent  may  be  guilty  of  embezzlement 

4.  Paktnebshif  ^=9125— Relation  to  Thibd 
Pebsonb— Pkincipal  and  Agent. 

The  relations  of  individual  partners  to  per- 
sons who  occupy  toward  the  partnership  the 
relation  of  principal  by  employing  the  partner- 
ship as  their  agent  are  those  of  principal  and 
agent,  in  view  of  Civ.  Code,  {  2443,  mailing  the 
liability  of  general  partners  for  each  other's  acts 
that  of  agents. 

6.  Pabtnebshif  «=9l75  —  Liabilitt  fob  Em- 
bezzlement. 
A  partnership  as  an  entity  cannot  be  charg- 
ed with  embezzlement,   and  the  party  charged 


therewith  must  be  the  partner  who  converted 
the  funds. 

6.  Embezzlement   ®=»47  —  Bt  Pabtneb  — 
Question  fob  Juby. 

The  question  whether  managing  partner  was 
the  person  who  embezzled  money  deposited  to 
the  partnership  account  of  which  he  bad  con- 
trol was  for  the  jury. 

7.  Partnership  iS=>63— Distinct  Entity. 

A  partnersliip  is  not  a  person  separate  from 
its  component  members  in  the  sense  that  a  cor- 
poration is  a  separate  entity. 

8.  Criminal  Law  (S=>1167(1)  —  Pbejudicial 
Ebbob— Indictment— Variance. 

Variance  between  an  indictment  for  embez- 
zlement charging  a  direct  agency  and  proof  of 
indirect  agency  through  the  medium  of  a  part- , 
nership  was  not  prejudicial,  the  record  disclos- 
ing that  the  defendant  knew  the  charge  he  was 
called  upon  to  answer,  and  since  an  acquittal 
thereon  would  have  barred  a  sunilar  prosecu- 
tion for  the  same  offense. 

9.  iNDlCTilENT    AND    INFOBMATION    9s>171    — 

Variance— What  Constitutes. 
A  material  variance  between  proof  and  in- 
formation arises  when  an  acquittal  thereunder 
would  be  no  bar  to  a  further  prosecution  for  the 
Bame  offense,  but  where  the  discrepancy  does 
not  affect  the  validity  of  the  information,  or  the 
defendant's  substantial  rights  in  his  defense,  the 
variance  is  immaterial, 

10.  Criminal  Law  €=>ei7— Time  of  Trial— 
Waiveb  of  Objection. 

Defendant  cannot  complain  that  his  trial 
was  finished  during  a  Saturday  half  holiday  in 
violation  of  Code  Civ.  Proc.  |§  133,  134,  pro- 
viding that  no  court  shall  be  held  nor  judicial 
business  transacted  on  legal  holidays,  hia  coun- 
sel having  in  open  court  waived  the  right  to  ob- 
ject to  the  trial  proceeding  into  the  afternoon, 
such  waiver  being  binding  upon  the  defendant. 

11.  Criminal  Law  ®=»781(1)  —  Instbuctionb 
-Oral  Declarations. 

Refusal  to  instruct  that  evidence  of  defend- 
ant's oral  declarations  should  be  viewed  with 
caution  is  not  error;  such  instruction  being  a 
mere  commonplace  which  all  jurors  ought  to  be 
expected  to  know, 

12.  Criminal  Law  «=>1137(5)—Rbview— Es- 
toppel To  Allege  Ebbob— Cbosb-Examina- 

TION. 

Defendant  cannot  object  that  cross-examina- 
tion was  improper  where  his  counsel  then  admit- 
ted the  truth  of  facts  sought  to  be  established 
thereby. 

13.  Embezzlement  4=>42— Admission  of  Evi- 
dence— Insolvency  Petition. 

In  a  prosecution  for  embezzlement,  an  in- 
solvency petition  filed  by  defendant  was  rele- 
vant; It  containing  an  admission  in  the  list  of 
creditors  that  the  defendant  was  indebted  to  the 
complaining  witness. 

14.  Embezzlement  ®=>42— Admission  of  Evi- 
dence— Incriminating  Circumstances. 

In  a  prosecution  for  embezzlement,  evidence 
tbat  there  was  no  money  in  the  partnership  ac- 
count at  the  time  the  embezsling  partner  depart- 
ed was  material,  the  embezzled  funds  having 
been  deposited  in  this  account,  and  the  defend- 
ant being  the  managing  agent  of  the  partnership, 
such  evidence  tending  to  show  that  defendant 
himself  used  the  money. 

15.  Embezzlement  «=>38— Admission  of  Evi- 
dence—Books  or  Servant  Company. 

The  books  of  the  company  which  was  in  fact 
the  defendant's  servant  were  admissible  in  his 
prosecution;  the  fruit  having  been  delivered  to 
accused  by  such  firm  for  the  owner. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 
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Peter  Maljan  was  convicted  of  embezzle- 
ment, and  appeals  from  judgment,  and  from 
order  denying  motion  for  new  triaL  Af- 
firmed. 

Hahn  &  Hahn,  of  Los  Angeles,  .Everts  & 
Ewlng,  of  Fresno,  and  W.  J.  Ford,  of  Los 
Angeles,  for  appellant.  U.  S.  Webb,  Atty. 
Gen.,  for  the  People. 

BEASLY,  Judge  pro  tem.  The  defend- 
ant, Peter  Maljan,  was  convicted  of  embez- 
zlement in  the  superior  court  of  Fresno  coun- 
ty, and  appeals  from  the  Judgment  and  or- 
der denying  his  motion  for  a  new  trial. 

There  was  evidence  from  which  the  jury 
were  Justified  in  finding  the  following  facts 
among  others  In  this  case:  The  defendant, 
Peter  Maljan,  was  a  member  of  a  copartner- 
ship comi)osed  of  himself,  his  brother,  and 
another  person,  doing  business  in  Fresno  as 
packers,  brokers,  and  shippers  of  fruit  The 
prosecuting  witness,  Homsy,  delivered  his 
crop  of  grapes  to  the  Maljan  firm  for  ship- 
ment to,  and  sale  in,  the  Eastern  market 
The  grapes  were  delivered  to  the  firm  and 
accepted  by  them  upon  consignment  to  be 
shipped  East,  and  the  proceeds  were  to  be 
paid  to  Homsy;  the  defendant's  firm  act- 
ing in  the  matter  as  commission  brokers  and 
agents  for  Homsy.  The  copartnership  receiv- 
ed the  returns  from  these  grapes,  amount- 
ing to  $900,  over  and  above  an  advance  of 
1200  made  to  Beach  &  Co.,  another  copartner- 
ship, through  whom  the  grapes  were  deliv- 
ered to  Maljan's  firm.  The  returns  from 
these  grapes  were  never  paid  to  Homsy. 

As  is  usual  in  such  cases  as  this,  the  tes- 
timony is  complicated  and  dlfilcult  to  com- 
pass, but  the  Jury  was  authorized  to  find  the 
foregoing  facts  from  the  evidence,  as  will 
be  illustrated  by  stating  some  of  the  testi- 
mony. 

[1,  2]  Homsy's  fruit  was  delivered  to  the 
copartnership  of  Maljan  Bros.  &  Co.  through 
one  Beach.  Beach  told  Thayer,  an  employe 
of  Maljan  Bros.,  in  the  defendant  Peter  Mal- 
jan's presence,  that  Homsy  wanted  his  crop 
handled  on  consignment,  and  Beach  asked  if 
they  wanted  to  handle  the  fruit  in  that  man- 
ner. Either  Peter  Maljan  or  Thayer,  who 
was  an  employ^  of  Maljan  Bros.  &  Co.,  an- 
swered that  they  did  want  to  handle  the 
grai)es  in  that  way.  No  witness  testified 
categorically  that  Peter  Maljan  himself  made 
this  statement,  but  he  was  present  at  the 
time  the  statement  was  made,  and  the  over- 
whelming weight  of  evidence  is  that  defend- 
ant either  made  the  statement  himself,  or 
that  Thayer  made  it  for  his  firm  In  his  pres- 
ence. Peter  Maljan  was  the  managing  part- 
ner of  his  firm  in  Fresno  at  least,  and  Thay- 
er was  a  salaried  employs  thereof,  working 
under  the  immediate  supervision  of  the  de- 
fendant himself.  The  circumstances  sur- 
rounding the  above-recited  conversation  be- 
tween Beach,  on  the  one  band,  and  Thayer  j 


and  Maljan,  on  the  other,  are  such  that  the 
question  whether  Maljan  heard  this  state- 
ment so  as  to  be  bound  by  it  in  a  criminal 
prosecution,  was  one  for  the  jury  to  decide, 
and  the  above-stated  evidence,  answers  the 
contention  of  the  defendant  that  there  was 
not  sufficient  evidence  to  show  that  the 
grapes  were  received  by  Maljan  Bros.  &  Co. 
on  consignment.  In  addition  to  this,  how- 
ever, Russell,  Beach's  bookkeei)er,  testified 
that  Peteir  Maljan  instructed  him  that  Hom- 
sy's grapes  were  to  be  handled  on  consign- 
ment. The  grapes  were  shipped  East  and 
handled  the  same  as  other  crops.  When 
Thayer  received  the  bills  of  lading,  he  drew 
against  them,  attached  the  draft  to  the  bill 
of  lading,  made  out  the  deposit  slip  with  the 
draft  indorsed,  and,  attaching  these  papers 
together,  handed  them  to  the  receiving  teller 
of  the  bank  with  which  defendant's  firm  did 
business,  who,  on  receiving  instructions  by 
wire  from  the  East  that  everything  was  regu- 
lar, credited  the  amount  of  the  draft  to 
Maljan  Bros.  &  Co.  The  amount  of  money 
coming  dne  to  Homsy  from  his  crop  was 
about  $1,100,  $200  of  which  was,  aa  has  been 
stated,  advanced  by  Maljan  to  Beach  for 
his  services.  Peter  Maljan  was  almost  con- 
stantly in  Fresno  until  December  7th,  when 
he  departed  from  that  dty,  leaving  no  mon- 
ey in  the  bank  there  to  the  credit  of  Mal- 
jan Bros.  &  Co.  There  is  a  mass  of  other 
evidence  In  the  record,  some  direct  but 
much  of  it  circumstantial  in  character,  all 
tending  to  support  the  verdict  on  all  points. 
The  principal  ground  upon  which  a  retrial 
of  this  case  is  urged  is  one  of  criminal  plead- 
ing. The  indictment  charges  that  the  de- 
fendant Peter  Maljan,  was  the  agent  of 
Homsy,  and  that  by  reason  of  such  agency 
there  came  Into  his  care,  custody,  and  con- 
trol $900,  the  personal  property  of  Homsy, 
and  that  the  defendant  thereupon,  and  on 
or  about  December  20,  1915,  embezzled  and 
appropriated  these  funds  to  his  own  use. 
Except  in  acting  as  a  member  of  the  part- 
nership of  Maljan  Bros.  &  Co.,  the  defendant 
never  received  into  his  possession  or  con- 
trol any  money  of  Homsy,  and  he  never 
acted  for  Homsy  except  as  a  member  of  the 
partnership.  Upon  this  record  the  defendant 
claims  that  the  evidence  does  not  sustain  the 
verdict,  in  this,  that,  to  use  his  language: 

"The  information  in  this  case  does  not  attempt 
to  charge  the  defendant  with  embezzlement  by 
reason  of  the  fact  that  he  was  the  managing 
partner  of  the  firm  which  was  in  receipt  of  con- 
signment of  these  grapes,  but,  without  charging 
these  facts,  charges  him  individually  with  being 
the  agent;  charges  him  individually  with  the 
receipt  of  the  money ;  charges  him  individually 
with  the  appropriation  of  the  money,  when  the 
evidence  totally  and  absolutely  fails  to  show  any 
individual  liability  whatsoever  which  would  sup- 
port any  such  conclasion." 

And  defendant  also  contends  that  on  these 
facta  there  arises  a  variance  between  the 
indictment  charging  that  Maljan,  the  defend- 
ant vec^ved  this  money  as  Homsy's  agent 
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and  tbe  ptcat  that  he  received  It  as  a  mem- 
ber of  the  partnership  of  Maljan  Bros.  &  Co., 
who  were  acting  as  agents  for  Homsy  In  this 
transaction. 

[3]  A  partner  who  feloniously  converts  to 
bis  Individual  use  funds  of  another  person 
which  have  come  into  his  custody  or  under 
bis  control  as  a  member  of  the  partnership 
with  which  the  prosecuting  witness  was  do- 
ing business  In  the  relation  of  principal  and 
agent  may  be  guilty  of  embezzlement.  State 
V.  Orosawhlte,  130  Mo.  369,  82  S,  W.  991, 
61  Am.  St.  Kep.  671. 

[4]  Perhaps  It  wonld  have  been  better 
criminal  pleading  for  the  district  attorney 
to  have  charged  tliat  Maljan  embezzled  this 
money  as  a  member  of  a  partnership  which 
was  the  agent  of  Homsy.  But  the  relations 
of  Individual  partners  to  persons  who  occupy 
toward  tbe  partnersbiip  the  relation  of  prin- 
cipal by  employing  the  partnership  as  their 
agent  are  those  of  principal  and  agent  In- 
deed, the  liability  of  general  partners  for 
each  others'  acts  are  those  of  agents.  Civ. 
Code,  i  2443. 

[8-7]  The  district  attorney  could  not  have 
charged  the  partnership  as  an  entity  with 
having  embezzled  these  fnnds.  Tbe  party 
charged  with  embezzlement  in  such  case 
must  be  the  individual  partner  who  converts 
the  funds. 

In  this  case  Peter  Maljan  was  in  abso- 
lute control  of  the  entire  business  of  the 
partnership  in  Fresno.  The  money  was  de- 
posited in  the  bank  to  the  account  of  the 
partnership,  which  he  thus  controlled,  and 
the  question  whether  he  was  the  person  who 
had  fraudulently  converted  this  money  was 
a  question  for  the  jury  to  determine  from  all 
tbe  evidence  in  the  case.  The  partnership 
is  not  a  person  separate  from  its  component 
members  in  the  sense  that  a  corporation  is  a 
separate  entity. 

[8]  The  variance,  if  any,  between  the  in- 
dictment charging  a  direct  agency  and  the 
proof  of  the  indirect  agency  throngb  the 
medium  of  the  partnership  was  not  of  such 
a  nature  as  to  prejudice  the  defendant  for 
an  examination  of  the  record  discloses  that 
the  defendant  tmew  perfectly  from  the  be- 
ginning of  this  prosecution  what  charge  he 
was  called  upon  to  answer. 

[9]  "A  material  variance  between  the  proof 
and  the  information  arises  when  an  acquittal 
of  the  defendant  under  the  Information 
would  be  no  bar  to  a  further  prosecution  for 
the  same  offense;  but  where  the  discrepancy 
does  not  affect  the  validity  of  the  informa- 
tion, or  prejudice  or  affect  the  substantial 
rights  of  the  defendant  in  his  defense,  tbe 
variance  Is  immaterial."  People  v.  Arras,  89 
Cal.  223,  26  Pac.  786.  There  can  be  no  ques- 
tion but  that  an  acquittal  here  would  have 
barred  a  similar  prosecution  for  this  same 
offense,  and  the  defendant  was  not  and  could 
not  have  been  surprised  by  the  evidence  ad- 
dnced  against  him  in  this  case.  j 


Therefore  the  contention  that  tbe  evidence 
does  not  Justify  a  finding  by  tbe  Jury  that 
Peter  Maljun  was  Homsy's  agent,  and  also 
the  contention  that  there  was  a  variance  be- 
tween the  indictment  and  tbe  proof  which 
really  raises  the  same  point,  must  both  be 
decided  against  the  defendant 

[10]  The  defendant  asserts  that  he  should 
be  given  a  new  trial  because  a  portion  of  the 
trial,  namely,  the  instructions  of  the  court 
and  argument  of  counsel,  took  place  after 
12  o'clock  noon  of  a  Saturday,  a  legal  holi-> 
day.  Defendant  relies  upon  sections  10,  133, 
and  184  of  the  Code  of  Civil  Procedure  and 
cases  construing  those  sections  to  support 
this  contention.  Conceding,  but  not  deciding, 
that  the  court  erred  in  proceeding  with  the 
trial  into  Saturday  afternoon,  still  the  de- 
fendant cannot  be  heard  to  complain  of  this, 
for  his  attorney,  on  his  attention  being  called 
to  the  fact  that  the  hour  of  noon  had  ar- 
rived, distinctly  and  in  open  court  waived 
the  right  to  object  to  tbe  trial  proceeding  in- 
to the  afternoon,  and  this  is  a  matter  in 
which  the  defendant's  waiver  is  binding  up- 
on him.  It  falls  within  the  same  class  of 
rights,  upon  the  subject  of  waiver,  as  a  right 
to  be  present  at  a  view  of  the  premises  by 
the  Jury,  the  right  to  have  the  Judge  pres- 
ent at  sudi  view,  and  other  similar  rights, 
and  in  such  cases  It  has  been  held  that  the 
right  may  be  waived.  People  v.  Mathews, 
139  Cal.  527,  73  Pac.  416;  People  v.  White, 
5  Cal.  App.  329,  90  Pac.  471;  People  v. 
Bird,  132  Cal.  261,  64  Pac.  259. 

[11]  Many  Instructions  which  were  re- 
quested by  the  defendant  were  rejected  by 
the  trial  court,  and  the  rulings  excepted  to, 
but  it  would  serve  no  purpose  to  review  these 
instructions,  because  all  instructions  asked 
by  the  defendant  and  so  refused,  except  one, 
were  given  by  the  court  in  substance  and  in 
language  quite  as  favorable  to  the  defend- 
ant as  that  of  the  instructions  on  the  same 
subject  submitted  by  him.  The  one  such  in- 
struction not  so  given  In  substance  was  to 
the  effect  that  evidence  of  the  oral  declara- 
tions of  the  defendant  ought  to  be  viewed 
with  caution.  The  refusal  to  give  this  in- 
struction has  been  held  not  to  l)e  error  on  the 
ground  that  it  is  a  mere  commonplace  which 
all  Jurors  ought  to  be  expected  to  know. 
People  v.  Wardrip,  141  Cal.  229,  74  Pac. 
744;  People  v.  Ruiz,  144  Cal.  251,  77  Pac 
907. 

[12]  Elxceptlon  is  taken  to  the  question 
asked  of  the  witness  Thayer  as  to  whether 
be  did  not,  at  a  meeting  of  the  creditors  of 
Maljan  Bros.,  state  that  all  he  and  the  de- 
fendant ever  heard  that  Homsy  claimed 
about  his  grapes  being  consigned  was  in  a 
letter  received  by  Homsy  a  short  time  be- 
fore. Tbe  objection  to  this  question  was  on 
the  ground  that  it  was  not  cross-examination, 
and  this  was  admitted  to  be  the  case  by  de- 
fendant's counsel.  The  defendant  cannot 
now  take  advantage  of  this  ruling  in  face 
of  this  admission. 
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[13-1S]  The  petition  In  insolvency  filed  by 
Peter  Maljan  was  offered  and  received  In 
evidence.  It  was  relevant  for  the  reason 
that  it  contained  an  admission  In  the  list  of 
creditors  that  the  defendant  was  indebted  to 
Homsy  in  the  sum  of  $900;  that  is  to  say, 
that  there  was  $900  due  Homsy  for  bis 
grapes.  Evidence  that  there  was  no  money 
in  the  account  of  Maljan  Bros.  &  Co.  at  the 
time  the  defendant  left  Fresno  was  material. 
The  returns  from  the  fruit  delivered  by 
Beach,  including  Homsy's  grapes,  were  dejws- 
Ited  In  this  account  The  circumstance  that 
the  defendant  left  Fresno  with  no  money 
in  this  account,  taken  in  connection  with  the 
fact  that  he  was  the  sole  managing  agent  of 
the  company  at  Fresno,  tended  at  least  to 
show  that  he  had  himself  used  this  money. 
Nor  was  any  error  committed  in  receiving 
in  evidence  the  books  of  Beach  &  Co.  for  the 
reason  that  the  latter  firm  was  In  fact  the 
servant  of  the  defendant,  as  appears  frtnn 
the  evidence.  It  was  through  Beach  &  Co. 
that  the  fruit  was  received  and  much  of  the 
business  transacted.  The  details  of  the  pack- 
ing and  shipping  of  the  fruit  were  taken 
care  of  by  Beach  &  Co.,  and  the  business  of 
bis  company  was  practically  a  part  of  the 
defendant's  business.  These  are  the  only 
matters  which  geem  to  us  to  require  notice. 

The  Judgment  and  order  are  affirmed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 


STINEMAN  V.  GOTTSCHALK  et  al. 
(Civ.  1828.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    July  27,  1917.     Rehearing  Denied 
by  Supreme  Court  Sept  24,  1917.) 

1.  Brokebs  ®=>65(5)— Recovebt  of  Compen- 
sation—Individual INTEKEST. 

The  fact  that  a  broker  with  a  third  persoiji 
proposed  to  enter  into  a  contract  of  lease  cov- 
ering his  client's  property,  but  did  not  com- 
plete the  transaction,  will  not  prohibit  him  from 
recovering  commission  for  negotiating  a  later 
lease  for  his  client  with  the  same  party  Bnd 
other  persons ;  the  principle  that  a  broker  can- 
not recover  commissions  for  services  when  his 
position  is  inconsistent  with  his  duty  as  agent 
owing  to  his  individual  interest  not  applying. 

2.  Bbokebs  <8=»57(1)— Recoveet  of  Compen- 
sation— SxJFnciENCY  of  Services. 

The  fact  that  a  lessee  secured  by  a  broker 
executed  the  lease  with  other  persons  as  c^- 
lessees  whom  the  broker  did  not  secure  will  not 
defeat  the  broker's  right  to  commissions. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Lewis  R.  Works,  Judge. 

Action  by  F.  L.  Stlneman  against  W.  M. 
Gottschalk  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
and  Judgment  directed  for  plaintiff. 

Frank  Stewart,  Stewart  &  Well,  and  J.  W. 
Howell,  all  of  Los  Angeles,  for  appellant 
£>ederlcks  &  Hanna,  Byron  C.  Hanna,  Jo- 
seph Musgrove,  and  Charles  W.  Lyon,  all  of 
Los  Angeles,  for  respondents. 


SHAW,  J.  Ttala  is  an  appeal  by  plaintiff, 
prosecuted  upon  the  Judgment  roll  alone, 
from  a  Judgment  In  favor  of  defendanta 
The  contention  of  appellant  Is  that  upon  the 
findings  he,  and  not  defendants.  Is  entitled  to 
judgment. 

The  action  is  based  upon  an  alleged  con- 
tract made  in  January,  1914,  whereby  de- 
fendants, who  were  the  owners  of  a  build- 
ing then  in  course  of  construction  and  de- 
signed for  business  and  hotel  purposes,  em- 
ployed plaintiff  to  secure  a  tenant  therefor 
for  a  term  of  tea  years  at  a  term  rental  of 
$111,360,  and  promised  to  pay  the  reasonable 
value  of  his' services  under  said  employment, 
which  facts  are  admitted  or  found  by  the 
court  to  be  true.  The  court  further  found 
that  subsequent  to  the  date  of  said  contract 
of  employment  plaintiff  and  one  Charles  J. 
Lick  entered  Into  a  contract  whereby  they 
agreed  to  lease  the  property  for  which  plain- 
tiff had  undertaken  to  secure  a  tenant  pro- 
vided that  they  or  defendants  should  be  suc- 
cessful in  securing  a  license  for  the  sale  of 
liquor  on  the  piremises;  otherwise  such 
agreement  to  have  no  foroe.  The  condition 
was  not  performed.  Thereafter,  about  March 
7, 1914,  defendants  leased  said  property  for  a 
period  of  ten  years  for  the  aggregate  rental 
of  $111,696.00  to  said  Charles  J.  Lick  and 
Earl  Gilman,  Grant  Gilman,  and  Forrest  GU- 
man.  As  to  this  lease  and  the  fact  that  plain- 
tiff was  Instrumental  In  securing  the  execu- 
tion tbereof,  the  court  found: 

"That  the  plaintiff  under  his  said  agency  and 
employment  from  the  defendants  did  introduce 
said  Charles  J.  Lick  to  the  defendants,  and  that 
thereafter  the  said  Charles  J.  Lick  did  continu- 
ously negotiate  with  the  defendants  for  said 
lease  either  in  connection  with  the  plaintiff  or 
in  connection  with  Earl  Gilman,  Grant  Gilman, 
and  Forrest  Gilman,  and  that  the  act  of  said 
Charles  J.  Lick  in  executing  the  said  lease  as 
above  stated  in  connection  with  the  said  parties 
last  mentioned  was  the  result  of  the  efforts  of 
the  plaintiff;  that  the  plaintiff  did  not  procure 
for  defendants  tenants  in  the  persons  of  Earl 
Gilman,  Grant  Gilman,  and  Forrest  Gilman  oth- 
erwise than  as  follows:  TTiat  the  plaintiff  did, 
on  or  about  the  10th  day  of  January,  1914,  pro- 
pose to  said  Earl  Gilman,  Grant  Gilman,  and 
Forrest  Gilman  that  they  lease  the  said  prem- 
ises, but  that  said  parties  last  mentioned  in- 
formed the  plaintiff  that  they  could  not  lease 
the  said  premises,  and  at  that  time  declined  to 
enter  into  any  negotiations  for  that  purpose." 
That  no  further  discussion  or  negotiation  was 
had  by  plaintiff  with  the  Gilmans  in  reference 
to  the  matter. 

The  court  further  found: 

"That  the  reasonable  value  of  plaintiffs  serv- 
ices under  said  employment  was  and  is  the  sum 
of  $1,728.96." 

[1]  The  contention  of  respondents  is  that 
plainttfTs  employment  as  agent  was  terminat- 
ed by  the  contract  subsequently  made,  where- 
by he  and  Lick  proposed  to  lease  the  proper- 
ty subject  to  the  condition  named.  Without 
so  deciding,  we  may  for  the  purposes  of  this 
case  concede,  as  claimed  by  respondents,  that 
where  one  employed  as  an  agent  to  sell  prop- 
erty or  secure  a  tenant  therefor  buys  the 
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property  blmseU  or  leases  the  same,  be,  npon 
grounds  of  public  policy,  due  to  the  fact  that 
as  such  purchaser  or  lessee  his  position  is 
inconsistent  with  his  duty  as  agent,  cannot 
claim  a  commission  for  such  service.  Never- 
theless plaintiff,  as  shown  by  the  findings,  did 
not  lease  the  property  from  the  defendants, 
but  merely  proposed  to  enter  Into  a  contract 
of  lease  subject  to  conditions  which  were 
not  performed.  In  other  words,  the  nego- 
tiations never  ripened  into  a  contract  of 
lease;  hence  the  principle  suggested  by  re- 
spondents has  no  application  to  this  case. 

[2]  As  to  the  other  point,  the  findings  are 
silent  as  to  whether  or  not  plaintiff  ever 
introduced  the  Gllmans  to  defendants  or  in- 
formed them  that  he  bad  tried  to  Interest 
them  In  the  proposition.  Omitting  considera- 
tion of  the  Gllmans,  it  conclusively  appears 
tliat  the  securing  of  Ijlck  as  a  tenant  for  the 
property  was  "the  result  of  the  efforts  of 
plaintiff"  under  bis  contract  made  with  de- 
ffflidants,  and  that  the  act  of  I^ick  in  leasing 
the  property  and  assuming  the  obligation  to 
pay  defendants  the  term  rental  of  $111,696.00 
was  due  to  the  services  rendered  by  plaintiff 
in  tbe  course  of  his  employment.  The  fact 
that  the  Gllmans,  at  Lick's  request  or  other- 
wise. Joined  with  him  in  leasing  the  property, 
is  a  factor  of  no  more  importance  than  had 
they  merely  guaranteed  performance  on  the 
part  of  Lick  whose  obligation.  In  case  of  in- 
ability of  his  colessees  to  perform  the  cove- 
nants of  the  lease,  would  as  to  defendants  be 
that  of  sole  lessee.  That  plaintiff  did  pro- 
cure Lick  as  a  tenant  who.  Jointly  with  the 
Gllmans,  executed  the  lease  conclusively  ap- 
pears from  the  findings;  that  Lick,  influ- 
enced perhaps  by  the  fact  that  the  Gllmans 
were  willing  to  Join  with  him  In  the  under- 
taking, was  ready  and  willing  to  assume  the 
obligations  imposed  by  the  terms  of  the  lease 
appears  from  the  fact  that  he  executed  the 
same ;  that  defendants  agreed  to  pay  plain- 
tiff the  reasonable  value  of  the  services  ren- 
dered llke\\'l6e  appears  from  the  findings,  and 
this  value  was  found  by  the  court  to  be 
$1,728.06,  which  sum,  upon  the.  findings, 
plaintiff  is  entitled  to  recover. 

The  Judgment  is  reversed,  and  the  trial 
court  directed  to  enter  Judgment  upon  the 
findings  made  in  favor  of  plaintiff  as  of  the 
date  thereof  for  fl,728.96. 

We  concur:  CWNBEY,  P.  J. ;  JAMBS,  J. 


KEU.EII  V.  OLIVER  et  al.     (Oiv.  1896.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  31,  1917.) 

1.  Apfeai.  and   Erbob  <g=»867(4)— Review- 
Scope— Appeal  FBOU  Obdeb  Dertino  New 
TBiAt. 
Objection  to  a  lessor's  Judgment  that  an  ac- 
tion at  law  could  not  be  maintained  for  moneys 
due  under  the  lease  on  acconnt  of  the  lessor's 
mortgage  secnri^,  but  that  the  remedy  was  by 
foredomire,  as  required  by  Code  Civ.  Prgc.   { 


726,  providing  that  there  can  be  but  one  action 
for  the  recovery  of  any  debt  or  the  enforcement 
of  any  right  secured  by  mortgage,  which  action 
must  be  in  accordance  with  provisions  of  that 
chapter,  was  not  available  on  appeal  from  denial 
of  new  trial,  where  the  court  made  full  findiUgs 
of  fact  supported  by  the  evidence;  the  only  er^ 
rors  chargeable  against  such  decision  being  those 
pertaining  to  its  conclusions  of  law  and  judg- 
ment thereon. 

2.  Appeai,  and  Ebrob  e=>867(5)— Review- 
Scope— Appkai,  fbom:  Obdeb  Dkntino  New 
Tbiai,. 
Conclusions  of  low  are  always  merged   in 
and  superseded  by  the  judgment,  and  can  be 
reviewed   only   on   appeal   from   the  judgment, 
or  from  an  order  made,  under  Code  Civ.  Proc. 
§g   663,   663V^,  authorizing  the  vacation   of  a 
judgment,  which  is  inconsistent  with  the  find* 
ings  of  fact. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  H.  W.  Keller  against  Roy  M. 
Cliver  and  others.  Judgment  for  plaintiff, 
and  defendants  A.  K.  Grafton  and  another 
appeal  from  order  denying  motion  for  new 
trial.     Affirmed. 

Wm.  T.  Blakely,  of  Los  Angeles,  for  appel- 
lants. Tanner,  Odell  &  Taf  t,  of  Los  Angeles, 
for  respondent. 


CX>NRET,  P.  J.  In  this  action  Judgment 
was  entered  in  favor  of  the  plaintiff  for  cer- 
tain amounts  found  due  to  the  plaintiff  as 
lessor  under  a  certain  Instrument  of  lease 
executed  by  the  plaintiff  to  the  Black  Dia- 
mond Supply  Company,  a  corporation.  Tills 
lease  was,  with  plaintiff's  consent,  assigned 
to  the  defendants,  who  bound  tbeuiselves  to 
perform  the  covenants  of  tbe  lease.  The 
amount  of  the  recovery  includes  rental  for 
certain  months  of  the  lease  term,  together 
with  specified  stuns  levied  as  taxes  against 
the  leased  property  which  the  lessees  were 
bound  to  pay,  but  which  they  allowed  to  be- 
come delinquent,  and  which  were  thereafter 
paid  by  the  plaintiff.  There  is  no  appeal 
from  the  Judgment.  The  defendants  Grafton 
and  Adams  appeal  from  the  order  denying 
their  motion  for  a  new  triaL 

In  their  answer  to  the  complaint  defend- 
ants alleged  that,  when  they  accepted  the 
assignment  of  the  lease  to  them,  they  were 
not  acting  for  themselves,  but  were  acting  as 
trustees  for  a  corporation  then  being  formed 
under  the  name  of  Los  Angeles  Coal  &  Sup- 
ply Company,  and  that  plaintiff  bed  full 
knowledge  thereof.  The  court  foimd  that 
said  allegations  of  the  answer  were  untrue. 
In  their  specifications  of  insuificlency  of  the 
evidence  to  Justify  the  decision,  appellants 
claim  that  the  evidence  is  Insufficient  to  sup- 
port such  findings.  We  have  examined  tbe 
evidence,  and  it  fully  Justifies  the  findings  In 
question.  It  is  true  that,  a  few  days  after 
they  obtained  their  assignment  of  the  lease, 
appellants  and  their  codefendant  Cliver  did 
form  a  corporation  under  the  name  Los  An- 
geles Coal  &  Supply  Company,  and  placed  It 
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In  possesston  of  the  leased  premises.  But  it 
further  appears  that  they  transferred  the 
lease  to  the  corporation  as  a  part  of  the  con- 
sideration for  stock  In  the  corporation  which 
was  Issued  to  them.  This  and  other  circum- 
stances shown  in  evidence  justified  the  court 
in  determining  that  they  had  acquired  the 
lease  as  their  own  property,  and  not  as  trus- 
tees for  the  proposed  corporation. 

[1,  2]  The  only  other  point  argued  in  sup- 
port of  the  appeal  raises  a  question  which 
might  be  considered  on  an  appeal  from  the 
Judgment,  but  which  is  not  available  to  de- 
fendants on  their  motion  for  a  new  trial. 
The  lease  contained  the  following  stipula- 
tion: 

"All  buildings  placed  on  this  property  by  the 
tenant  shall  belong  to  it,  and  it  is  granted  the 
privilege  of  removing  the  same  at  the  expiration 
of  this  lease;  Provided,  however,  that,  should 
any  default  be  made  by  party  of  the  second  part 
in  any  of  the  terms  or  covenants  of  this  lease, 
all  said  buildings  and  improvements  shall  be 
forfeited  to  party  of  first  part,  to  apply  on  dam- 
ages by  reason  of  such  default;  and  all  im- 
provements placed  upon  said  premises  by  second 
party  are  hereby  pledged  as  security  to  first 
party  for  the  rents  accruing  hereunder,  and  for 
the  faithful  performance  by  second  party  of  all 
the  covenants  herein  contained." 

The  court  found  that  the  lease  was  made 
in  the  terms  pleaded,  includtug  the  foregoing 
paragraph  thereof;  also  that  the  lessee 
"erected  certain  buildings  upon  the  said 
premises,  and  that  the  same  rested  upon  sills 
set  upon  the  ground,  and  that  the  posts  and 
main  supports  and  pillars  thereof  were  set 
into  the  ground";  also  that  afterwards  the 
defendants  were  in  default  for  nonpayment 
of  rent  and  for  nonpayment  of  taxes,  and 
that,  defendants  remaining  further  in  de- 
fault after  three  days'  notice  requiring  them 
to  pay  the  rent  or  driver  np  possession  of 
the  described  premises,  the  plaintiff  took  pos- 
session of  the  premises  by  reason  of  such  de- 
fault, and  possession  thereof  and  all  rights 
under  the  said  lease  were  surrendered  to 
plaintiff.  AU  of  the  foregoing  facts  found 
are  supported  by  the  evidence.  Nevertheless 
appellants  claim  that  the  decision  of  the 
court  Is  contrary  to  law  In  the  following  par- 
ticular, among  others:  That  under  the  above- 
quoted  stipulation  of  the  lease  the  lessor 
had  mortgage  security  for  the  performance 
by  defendant  of  the  obligations  of  the  lease, 
and  therefore  that  an  action  at  law  could 
not  be  maintained  for  moneys  due  under  the 
lease,  but  that  the  sole  remedy  was  by  fore- 
closure of  the  mortgage,  as  required  by  the 
provisions  of  section  726  of  the  Code  of  OlvU 
Procedure. 

As  the  court  did  make  full  findings  of  fact 
duly  supported  by  the  evidence,  the  only  er- 
rors chargeable  against  ttie  decision  must  be 
errors  pertaining  to  its  conclusions  of  law 
and  its  judgment  thereon.  Such  errors  are 
not  reviewable  on  a  motion  for  a  new  trial. 
"The  conclusions  of  law  are  always  merged 
in  and  superseded  by  the  judgment,    •    •    • 


and,  even  if  necessary  thereto,  they  can  be 
reviewed  only  on  appeal  from  the  judgment, 
or  from  an  order  made  «inder  sections  663 
and  663%  of  the  Code  of  ClvU  Procedure." 
Mentone  Irrigation  Co.  v.  Redlands,  etc.,  Co., 
155  Oal.  323,  100  Pac.  1082,  22  L.  R.  A.  (N.  8.) 
382, 17  Ann.  Cas.  1222,  and  cases  there  cited. 
On  the  merits  of  the  question  argued,  as  to 
whether  or  not  the  plaintiff  was  limited  in 
his  remedy  to  an  action  as  for  the  foreclo- 
sure of  a  mortgage,  we  find  it  unnecessary  to 
express  an  opinion. 
The  order  is  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


PEOPLE  V.  LYTLB.    (Or.  642.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  27,  1917.) 

1.  Cbihinai,  I^aw  $=3ll66%(8)  —  Hakm:i£S3 

EBSOB — OVEKBUUNa  Chausngb. 
Where  defendant  had  not  exercised  his  per- 
emptory  challenges,   he   cannot  complain  of  a 
denial  of  a  challenge  for  cause. 

2.  CouBTs  <s=980(l)— Rules  of  Court— Peb- 
KUFTOBT  Challenge. 

No  warrant  exists  for  a  rule  of  court  re- 
quiring peremptory  challenges  to  be  made  by 
writing  the  juror's  name  upon  a  slip  of  paper  and 
passing  it  up  to  the  trial  judge,  no  record  there- 
of being  ma^e,  since  the  accused  cannot  be  de- 
prived of  a  record  upon  which  to  have  alleged 
erroneous  rulings  reviewed. 

3.  Cbiminal  Law  (S=>1086(11)— Appbait-Nb- 
CEssnr  07  Recobd. 

Upon  appeal,  the  accused  must  present  a 
record  legally  authenticated  affirmatively,  show- 
ing the  want  of  the  public  trial  accorded  by  the 
Constitution ;  and,  in  the  absence  of  such  show- 
ing, irregularities  in  the  trial  will  not  be  con- 
sidered. 

4.  Cbiminal  Law  iS=»472  —  EtsPBBT  Testi- 

UONT — HANDWalTlNG. 

Either  party  in  a  proper  case  may  introduce 
expert  testimony  as  to  the  identity  of  disputed 
handwriting. 
6.  Cbiminal  Law  «=>785(7)— Instbuctionb— 

CBJEDIBIUTT  W  HANDWBITlNa  Expkbt. 

An  instruction  that  individuals  generally  ac- 
quire a  system  of  forming  letters  which  distin- 
guishes their  handwriting  from  that  of  other 
persons,  and  that  handwriting  is  an  art  concern- 
ing which  correctness  of  opinion  is  susceptible 
of  demonstration,  held  not  to  be  upon  the  credi- 
bility of  handwriting  experts;  there  being  two 
such  witnesses  whose  testimony  was  conflicting. 

6.  Cbiminal  L,aw  <s=>494— Weight  of  Ex- 
pert Testimony. 

The  jury  should  apply  the  same  rales  to  ex- 
pert testimony  that  are  applicable  to  other  tes- 
timony in  determining  its  weight. 

7.  Cbiminal  Law  <8=»829(1)— Refusal  of  Rb- 

QUE8T   COVEBED    BY    CBABGE — NECESSITY    OF 

Proving  Separate  Counts. 
Given  instructions  fully  covering  a  request 
on  the  necessity  of  proving  material  allegations 
of  different  counts,  the  accused  could  not  com- 
plain of  the  refusal  of  the  request, 
a  Obiminai,  Law  <8=»1119f4)— Appeal— Mat- 
tes to  be  Shown   by  Record — ^Imfbofeb 
Abociixnt. 
Assignments  of  error  relating  to  district  at- 
torney's improper  statements  will  not  be  consid- 
ered, where  the  record  does  not  disclose  Buch 
argument. 
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9.  Cbuurai.  Law  •=>1152(l)  — Afpkai<— Dis- 
CBETiON  OP  CouBSf— View  by  Jcbt. 
An  order  permitting  the  jury  to  view  the 
premises  where  the  offense  was  committed  will 
not  be  distuxbed,  where  the  record  shows  no 
abuse  of  discretion. 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

B.  O.  Lytle  was  convicted  of  assault  with 
caustic  chemical  under  Pen.  Code,  S  244,  and 
appeals.     Affirmed. 

J.  P.  Seymour,  Jr.,  of  El  Centro,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  Clarke,  Deputy  Atty.  Gren.,  for  the  People. 

SHAW,  J.  The  information  contained  two 
counts.  The  flrst  charged  the  defendant  with 
the  crime  of  assault  with  caustic  chemical, 
as  defined  In  section  244,  Penal  Code,  in  that 
he  did,  on  or  about  December  8,  1915,  throw 
upon  the  person  of  Thomas  C.  Potts  a  certain 
vitriol,  corrosive  acid,  nitric  acid  and  caustic 
Chemical,  with  Intent  to  Injure  and  disfigure 
the  body  and  person  of  said  Potts.  The  sec- 
ond count  charges  defendant  with  a  lllce  of- 
fense committed  upon  the  same  person,  to 
wit,  Thomas  C.  Potts,  on  June  12,  1916.  De- 
fendant was  found  guilty  as  charged  In  each 
of  said  cotmts  so  contained  in  the  informa- 
tion, and  prosecutes  this  appeal  from  the 
Judgment  pronounced  upon  him  following  his 
conviction. 

[1]  One  of  the  chief  errors  assigned  by 
counsel  for  appellant,  and  to  which  he  de- 
votes a  large  part  of  a  voluminous  brief,  Is 
that  the  court  erred  in  denying  his  challenge 
for  cause  to  certain  Jurors  called  to  try  the 
case.  The  condition  of  the  record,  however. 
Is  such  that  this  court  cannot  review  the  al- 
leged error.  Under  the  law  defendant  was 
entitled  to  ten  peremptory  challenges,  by  the 
use  of  which,  unless  his  right  was  exhausted 
by  the  exercise  thereof,  he  might  have  ex- 
cluded the  objectionable  persons  from  the 
jury.  There  is  absolutely  nothing  in  the  rec- 
ord showing  that  defendant  exercised  any  of 
the  peremptory  challenges  to  which  he  was 
entitled.  This  being  true,  and  conceding  the 
court  erred.  It  cannot  be  said  that  he  was 
prejudiced  by  the  erroneous  rulings.  People 
V,  Durrant,  116  CaL  179,  48  Pac.  T5;  People 
V.  Wlnthrop,  118  Cal.  85,  50  Pac.  390. 

[2]  In  Justice  to  counsel  It  should  be  said 
that  he  clniins  to  have  exercised  all  of  his 
peremptory  challenges  by  writing  the  names 
of  Jurors  made  the  subject  of  such  challenges 
upon  slips  of  paper  and  passed  them  to  the 
trial  judge,  in  accordance  with  an  alleged 
rule  of  court.  No  record  of  such  action  was 
made,  as  shown  either  by  the  minutes  of  the 
court  or  in  the  stenographic  notes  of  the  re- 
porter. No  protest  or  objection  appears  to 
have  been  made  by  counsel  for  appellant  to 
compliance  with  this  novel  procedure  which 
deprives  his  client  of  the  right  to  have  the 
alleged  erroneous  rulings  of  the  court  in  de- 
nying challenges  of  jurors  for  cause  reviewed 


on  appeal.  In  our  opinion,  no  warrant  ex- 
ists in  law  for  a  rule  or  procedure  which  de- 
prives an  accused  of  a  record  ui)ou  which 
he  is  entitled  to  have  alleged  erroneous  rul- 
ings made  In  the  course  of  his  trial  reviewed. 

[3]  While  the  Constitution  accords  to  an 
accused  the  right  to  a  public  trial,  neverthe- 
less, if  denied  him,  be  must,  on  appeal,  pre- 
sent a  record  authenticated  as  the  law  di- 
rects, affirmatively  showing  the  fact  Since 
the  record  fails  to  show  that  appellant  had 
exhausted  his  peremptory  challenges,  he  could 
not  have  been  prejudiced  by  the  ruling  of  the 
court  in  denying  his  challenges  for  cause,  for 
tiiti  reason  that  by  the  exercise  of  such  un- 
used peremptory  challenges  be  could  have 
prevented  the  obnoxious  jurors  from  serving. 

At  the  close  of  the  oral  argument  made  by 
counsel  for  appellant  at  the  hearing  of  the 
cause,  this  court  directed  his  attention  to  the 
fact  that  in  his  brief,  covering  several  hun- 
dred pages,  he  specified  60  separate  alleged 
erroneous  rulings  of  the  court  as  grounds 
for  reversal  of  the  Judgment;  that  a  cursory 
examination  of  the  record  disclosed  that 
many  of  the  points  so  made  were  utterly 
groundless,  in  response  to  which  counsel 
stated  that  the  material  points  upon  which 
he  relied  were  those  which  he  had  presented 
In  his  oral  argument  Hence,  in  examining 
the  voluminous  record  and  lengthy  brief,  we 
have  given  consideration  only  to  those  points 
to  which  our  attention  was  thus  directed 
by  counsel  in  the  oral  presentation  of  the 
case. 

Thomas  Potts,  the  victim  of  the  alleged  un- 
lawful assault,  conducted  a  drug  store  in 
Holtvllle,  Imperial  county,  employing  defend- 
ant as  his  chief  clerk.  At  about  1  or  2  o'clock 
a.  m.  on  December  8,  1915,  while  Potts  was 
asleep  on  a  screened  porch  of  bis  bouse,  nitric 
acid  was  thrown  upon  bis  face  and  head,  lu- 
fllcting  severe  buru&  A  second  and  like  of- 
fense was  committed  at  about  1  o'clock  a.  m. 
on  Jime  12,  1816,  while  Potts  was  sleeping  In 
an  Inside  room  of  a  house  which  he  occupied. 
The  theory  of  the  prosecution  was  that  both 
offenses  were  committed  by  defendant,  and 
in  supiwrt  of  such  theory  much  circumstan- 
tial evidence  tending  to  prove  that  he  had 
committed  both  ofTeuses  as  charged  was  in- 
troduced. Indeed,  It  may  be  said  that  his 
conviction  rests  solely  upon  drcunistantlal 
evidence;  there  being  no  direct  testimony 
tending  to  show  that  he  committed  either 
offense.  Nevertheless  there  was  ample  evl-  ■ 
dence  which,  If  bellevad  by  the  jury,  was 
sufficient  to  establish  circumstances  from 
which  they  were  justified  in  drawing  the  In- 
ference that  defendant  had  committed  the 
offenses. 

[4, 8]  There  was  introduced  in  evidence 
certain  notes  and  writings  which.  If  written 
by  defendant  as  claimed  by  the  prosecution, 
tended  to  connect  him  with  the  commission 
of  the  crimes.  For  the  purpose  of  proving 
they  were  so  written,  experts  in  handwriting 
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were  called,  one  of  whom  on  behalf  of  the 
prosecution  testified  that  In  comf)arliig  the 
notes  and  writings  with  the  admitted  genu- 
ine chlrography  of  defendant,  he  found  them 
to  be  In  the  same  handwriting,  which  testi- 
mony was  contradicted  by  an  expert  called 
on  behalf  of  defendant.  In  connection  with 
this  evidence  the  court  instructed  the  Jury 
to  the  effect  that  individuals  as  a  general 
rule  acquire  a  system  of  forming  letters 
which  gives  to  their  handwriting  a  fixed 
character  and  distinguishes  it  from  the  hand- 
writing of  every  other  person,  and  that  hand- 
writing is  an  art  concerning  which  correct- 
ness of  (pinion  Is  susceptible  of  demonstra- 
tion. Hie  right  of  either  party,  In  a  proper 
case,  to  introduce  opinion  evidence  of  ex- 
perts as  to  the  identity  of  disputed  handwrit- 
ing, which  right  in  this  case  was  exercised 
by  both,  cannot  be  questioned;  hence  there 
was  no  occasion  for  the  statements  made  in 
the  instruction.  Nevertheless  they  are  not 
subject  to  appellant's  objection  that  the  conrt 
thereby  instructed  the  jury  as  to  the  weight 
which  they  should  give  such  evidence.  How- 
ever read,  since  there  were  two  such  wit- 
nesses whose  testimony  was  conflicting.  It 
could  not  be  understood  by  the  jury  as  an 
expression  on  the  part  of  the  court  as  to  the 
credibility  of  either. 

[•]  Moreover,  the  court  properly  told  the 
Jury  that  while  such  witnesses  might  give 
their  reasons  for  the  opinions  expressed,  the 
jury  should  "apply  the  same  general  rules 
to  the  testimony  of  experts  that  are  applic- 
able to  the  testimony  of  other  witnesses  in 
determining  its  weight." 

[7]  The  court  Instructed  the  Jury  that: 
"It  is  the  duty  of  the  prosecution  to  prove 
each  and  every  material  allegation  in  each  of 
the  two  counts  of  the  information,  and  that  if 
the  prosecution  fails  to  prove  each  and  every 
material  allegation  in  the  first  count,  you  must 
acquit  the  defendant  on  the  first  count,  and  if 
the  prosecution  fails  to  prove  each  and  every 
material  allegation  of  the  second  count  ot  the  in- 
formation, you  must  acquit  the  defendant  on 
the  second  count" 

Notwithstanding  the  fact  that  the  court 
so  instructed  the  jury,  appellant  assigns  as 
error  the  fact  that  the  court,  at  his  request, 
refused  to  give  to  the  Jury  the  following  in- 
struction: 

"Tou,  the  Jury,  are  instructed  that  in  deter- 
mining the  guilt  or  innocence  of  this  defendant, 
on  the  two  counts  set  forth  in  the  information, 
you  shall  confine  the  testimony  ofiEered  as  to  the 
first  count  to  that  count,  and  the  testimony  of- 
fered as  to  the  second  count  to  that  count.  In 
other  words,  you  are  instructed  that  each  count 
in  the  information  must  be  separately  proved  to 
yonr  satisfaction  beyond  a  reasonable  doubt  be- 
fore you  can  convict  the  defendant  of  either  or 
both  of  the  counts  of  the  information." 

That  the  rights  of  defendant  in  this  re- 
gard were  fully  covered  by  the  first  instruc- 
tion above  quoted  must  be  apparent;  hence, 
conceding  the  requested  instruction  correct, 
it  was.  In  view  of  the  one  given,  properly  re- 
fused. 


The  contention  that  a  suflScieint  foundation 
was  not  laid  for  Introducing  in  evidence  cer- 
tain articles,  consisting  of  a  note  found  under 
a  glass  In  the  house  occupied  by  Potts,  and 
also  an  acid  bottle,  jelly  glass,  piece  of  screen, 
and  notes  and  parts  of  envelopes  containing 
the  same,  concerning  which  much  testimony 
was  offered,  is  without  merit  The  identity 
of  the  articles  so  found  was  clearly  estab- 
lished. Were  It  otherwise,  and  conceding  the 
claim  of  appellant,  it  is  apparent  upon  the 
record  that  he  could  not  possibly  have  beai 
prejudiced  by  reason  of  the  introduction  of 
such  evidence  marked  as  exhibits  in  the  case. 

[8]  The  record  does  not  disclose  what  was 
said  by  the  district  attorney  in  the  course 
of  his  argument  to  the  Jury,  and  hence  there 
is  nothing  upon  which  to  base  appellant's 
assignment  of  error  on  account  of  misconduct 
of  the  district  attorney  in  making  improper 
statements  to  the  Jury. 

[9]  Neither  Is  there  anything  in  the  record 
showing  an  abuse  of  discretion  on  the  part 
of  the  court  in  refusing,  at  defendant's  re- 
quest, to  make  an  order  permitting  the  jury 
to  view  the  premises  where  tihe  offense 
charged  was  alleged  to  haye  been  committed. 
Indeed,  as  said  in  People  v.  Howard,  28  CaL 
App.  181,  151  Paa  754: 

"It  is  difficult  to  conceive  of  a  case  in  which 
the  facts  would  justify  a  reversal  for  an  abuse 
of  such  discretion." 

Our  attention  has  not  been  directed  to  any 
prejudicial  error  disclosed  by  the  record. 
The  Judgment  Is  affirmed. 

We  concur:    CONRBY,  P.  J.;  JAMBS,  J. 


SHERWOOD  v.  IX)WELL.     (Civ.  1649.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    July  27,  1917.) 

1.  MOBTOAGES  lS=>280(5)— ASSDUPTIOR  OF  SE- 
CUBED  DbBT^DFFICIENCT  OP  EVIDENCE. 

In  an  action  on  a  note,  made  by  defendant's 
brother  and  secured  by  a  mortgage  on  land 
conveyed  to  a  corporation  in  which  defendant 
was  the  principal,  but  not  the  sole,  stockholder, 
evidence  held  msufficient  to  support  a  finding 
that  defendant  and  his  brother  represented  that 
the  brother  would  transfer  all  the  property  to 
defendant,  and  that  defendant  agreed  with  plain- 
tiff to  pay  the  note. 

2.  Limitation  of  Actions  «=>197(3)  —  Evi- 
dence —  Acknowledgment  oB  New  Pbom- 
ise. 

Where  a  memorandum  on  the  billhead  of  a 
corporation  of  which  defendant  was  the  princi- 
pal stockholder,  containing  a  credit  for  the  in- 
terest on  a  note,  was  relied  on  as  an  acknowl- 
edgment or  new  promise  by  defendant,  taking 
the  note  out  of  the  statute  of  limitations,  plain- 
tiff's testimony  regarding  the  corporation  that, 
as  he  understood  it,  defendant  was  the  whole 
thing,  manager,  owner,  and  everything  else,  did 
not  support  a  finding  that  defendant  represented 
to  plaintiff  that  he  was  the  corporation. 

3.  Frauds,  Stattitb  or  «=»23(1)— Guabantt 
«=9l6(3)— Promise  to  Pat  Anotheb's  Debt 
-—Consideration. 

Under  Civ.  Code,  S  1624,  subd.  2,  making 
special  promises  to  answer  for  the  debt  of  an- 
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other  invalid,  nnlesa  some  memorandum  thereof 
is  in  writing  and  subscribed  by  the  party  to  be 
charged,  except  in  the  cases  provided  for  in 
section  2794,  and  section  2794,  providing  that 
a  promise  to  answer  for  another's  obligation 
is  deemed  an  original  obligation  of  tlie  promisor, 
and  need  not  be  in  writing  when  the  promise 
is  made  by  one  who  has  received  property  of 
another  upon  an  undertaking  to  apply  it  pursu- 
ant to  soch  promise,  etc.,  where  mortgaged  prop- 
erty was  conveyed  to  a  corporation,  an  oral 
agreement  by  the  principal  stockholder,  several 
months  later,  with  the  holder  of  the  mortgage 
note,  that  he  would  pay  the  note,  was  void,  be- 
cause not  in  writing  and  wholly  without  consid- 
eration. 

4.  Frauds,  Statuxb  of  «=»115(2)— Sufficien- 
CT  OF  WBITIN&— Pbomise  TO  Pat  Anotheb's 
Debt. 
Where  mortgaged  property  was  conveyed 
to  a  corporation,  and  the  principal  stockholder 
subsequently  made  a  payment  of  interest  on 
the  mortgage  note,  which  payment  was  evi- 
denced by  a  credit  for  the  amount  of  the  inter- 
est in  a  memorandum  in  defendant's  handwrit- 
ing, on  the  corporation's  billhead,  containing 
charges  against  the  holder  of  the  note  for  mer- 
chandise purchased  from  the  corporation,  this 
was  not  a  sufficient  memorandum  to  satisfy 
the  statute  of  frauds  (Civ.  Code,  S  1624,  subd. 
2),  on  the  theory  that  defendant  treated  the 
name  of  the  corporation  printed  on  the  billhead 
as  his  own,  or  adopted  it  as  his  signature,  since 
the  writing  must  not  only  contain  an  unequivo- 
cal assumption  of  the  obligation,  but  must  be 
subscribed  by  the  party  to  be  charged,  and  a 
mere  inference  arising  from  circumstances  rea- 
sonably amenable  to  different  meanings,  or 
leading  to  either  one  of  two  opposite  or  incon- 
sistent conclusions,  does  not  measure  up  to  the 
requirements  of  the  statute. 

6.  Limitation  of  Actions  <S=»146(3)  —  Ac- 
knowledgment OB  New  Pbomise— StTFn— 

OIENCY    OF   WBITINO. 

The  writing  was  not  sufficient  to  take  the 
note  out  of  the  operation  of  the  statute  of  limi- 
tations, under  Code  Civ.  Proc  {  S60,  providing 
that  no  acknowledgment  or  new  promise  is 
sufficient  evidence  of  a  new  or  continuing  con- 
tract to  take  the  case  out  of  the  operation  of 
such  statute,  unless  contained  in  some  writing 
signed  by  the  party  to  be  charged,  especially 
where  the  memorandum  was  made  after  the 
debt  was  barred,  since  an  acknowledgment  of 
a  debt,  from  which  a  promise  to  pay  ma^  be 
implied,  must  be  a  direct,  distinct,  unqualified, 
and  unconditional  admission  of  a  previous  sub- 
sisting debt,  which  the  party  is  liable  and  will- 
ing to  pay. 

6.  Limitation  of  Actions  *=»163{4)  —  Pabt 
Payment— Necessity  of  Writing. 

Under  Code  Civ.  Proc  J  360,  a  part  pay- 
ment is  not  sufficient  in  itself  to  take  a  debt  out 
of  the  statute  of  limitations,  unless  there  is  a 
writing,  signed  by  the  party  to  be  charged,  show- 
ing an  acknowledgment  of,  or  an  express  prom- 
ise to  pay,  the  debt. 

7.  MoBTQAQES  «=>280(4)  —  Assumption  op 
Debt  by  Pcbcuaseb  —  Nature  of  Liabil- 
itt. 

If  a  corporation  to  which  mortgaged  prop- 
erty was  conveyed,  or  its  principal  stockholder, 
assumed  and  agreed  to  pay  the  mortgage,  the 
corporation  or  the  stockholder  became  nothing 
more  than  a  guarantor  of  or  indemniiier  against 
any  deficiency  that  might  arise  upon  a  sale  of 
the  mortgaged  premises,  in  view  of  Code  Civ. 
Proc.  8  726,  providing,  relative  to  the  foreclo- 
sure of  mortgages,  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt,  or  the  en- 
forcement of  any  right  secured  by  mortgage, 
which  action  must  be  in  accordance  with  the 
provisions   of   that   chapter. 


8.  MoRTOAOES  ®=>280(1)  — >  Assumption  of 
Debt  by  Pubcuaseb— Liability. 
Where  mortgaged  property  was  conveyed 
by  a  mortgagor  to  his  wife,  without  any  as- 
sumption of  the  mortgage  or  agreement  by  her 
to  pay  it,  and  was  then  conveyed  by  her  to  a 
corporation,  any  agreement  by  the  corporation 
or  its  principal  stockholder  to  pay  the  mortgage 
debt  was  not  binding,  as,  the  corporation's 
grantor  not  being  liable,  there  was  no  privity  of 
contract. 

Appeal  from  Superior  Court,  Mendocino 
County ;   J.  Q.  White,  Judge. 

Action  by  O.  W.  Sherwood  against  A.  J. 
Lowell.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  motion  to  set  it  aside 
and  enter  a  Judgment  for  defendant,  defend- 
ant ai^peals.     Reversed. 

Bobett  Duncan,  of  Uklah,  for  appellant. 
Preston  &  Preston,  of  Uklah,  and  O.  H.  Mc- 
Oonaughy,  qf  Ft.  Bragg,  for  respondent 

HART,  J.     The  action  is  on  a  promissory 

note  executed  Marcb  30,  1908,  to  plaintiff, 
by  J.  W.  Lowell,  brother  of  defendant,  and 
payable  one  year  after  date.  It  Is  alleged  In 
the  oomplalnt  that,  In  .consideration  of  tbe 
maker  of  the  note  transferring  to  defendant 
"certain  proi>erty  and  business,"  defendant 
agreed  to  pay  said  note;  that  "on  March  30, 
1909,  the  30th  day  of  March,  1912,  and  the 
30tb  day  of  March,  1913,  pursuant  to  said 
agreement,  defendant  did  on  said  dates  pay 
to  plaintiff  the  interest  due  on  said  promis- 
sory note" ;  that  "thereafter,  on  May  5, 1913, 
at  the  said  town  of  Westport,  defendant 
agreed  in  writing  to  and  with  plaintiff  to 
pay  said  promissory  note,  and  did  then  and 
there,  in  writing,  make  a  payment  on  said 
promissory  note  to  said  plaintiff  in  the  sunt 
of  ?80."  Judgment  is  prayed  for  the  sum 
of  $1,000  and  interest  from  March  30,  1913. 

Defendant,  in  his  answer,  denied  entering 
into  the  alleged  agreement,  and  denied  that 
any  such  agreement  was  made;  denied  the 
alleged  transfer  of  property  by  J.  W.  Ijowell 
to  defendant,  and  denied  the  alleged  payment 
of  money  as  Interest  or  otherwise;  denied 
the  alleged  agreement  of  May  S,  1913;  and 
denied,  on  Information  and  belief,  that  the 
said  sum  of  $1,000  or  any  other  sum  is  due  or 
unpaid  on  said  note.  For  further  answer, 
defendant  pleaded  sections  337,  339,  and  843 
of  the  Code  of  Civil  Procedure  In  bar  of  the 
action. 

The  cause  WBa  tried  by  the  court  without 
a  Jury,  and  plaintiff  had  judgment  as  prayed 
tor  In  the  complaint.  Defendant  moved  the 
court  to  set  aside  the  judgment,  and  enter  a 
new  and  different  judgment  In  favor  of  d^ 
fendant  and  against  plaintiff.  The  case  is 
here  on  appeal  from  the  judgment  and  order 
denying  said  motion. 

The  execution  of  the  note  by  J.  W.  Lowell 
is  not  denied. '  The  court  made  the  following 
findings: 

"II.  That  It  is  trae  that  thereafter,  and  on  the 
30th  day  of  March,  1911,  at  the  town  of  West- 
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port,  county  of  Mendocino,  state  of  California, 
the  said  J.  W.  Lowell  and  said  defendant,  A.  J. 
Lowell,  with  the  consent  of  the  said  plaintiff, 
[did]  represent  to  said  plaintiff  that  he,  the 
said  J.  W.  Lowell,  would  transfer  all  of  his 
propeHy  and  said  business  to  the  defendant, 
and  the  defendant,  A.  J.  Lowell,  then  and  there 
did  agree  to  and  with  the  said  plaintiff  to  pay 
and  discharge  the  payment  of  said  promissory 
note  and  interest  due  thereon,  and  that  may  be- 
come due  thereon:  but  that  the  said  J.  W. 
Lowell,  instead  of  transferring  said  property 
and  business  to  the  said  defendant,  A.  J.  Low- 
ell, transferred  the  same  to  the  Westport  Mer- 
cantile Company,  of  which  the  defendant,  A. 
J.  Lowell,  is  the  largest  stockholder,  and  that 
the  said  J.  W.  Lowell  and  the  defendant,  A.  J. 
liOwell,  did  represent  to  the  said  {plaintiff  that 
he,  the  said  A.  J.  Lowell,  was  and  is  the  owner 
of  said  property  and  business,  but  that  said 
agreement  by  said  A.  J.  Lowell  to  pay  said 
note  was  not  in  writing,  but  was  oral. 

"IIL  That  it  is  true  that,  pursuant  to  said 
agreement,  the  said  A.  J.  Lowell  did  assume 
and  agree  to  pay  said  promissory  note  and  in- 
terest thereon,  and  that  on  the  30th  day  of 
March,  1011,  the  said  A.  J.  Lowell  did  pay  the 
interest  on  said  promissory  note,  which  payment 
is  evidenced  by  a  memorandum  in  writing  on 
the  back  of  said  promissory  note  in  the  hand- 
writing of  said  defendant,  A.  J.  Lowell,  which 
said  memoranda  is  as  follows:  'Reed  to  Mar. 
30th,  1911."  But  that  the  name  of  A.  J.  Lowell 
does  not  appear  on  said  memorandum  or  in 
connection  with  it. 

"IV.  That  it  is  true  that  on  the  5th  day  of 
May,  1913,  at  the  town  of  Westport,  county  of 
Mendocino,  state  of  California,  the  said  defend- 
ant, A.  J.  Lowell,  did  pay  to  plaintiff  on  ac- 
count of  interest  on  said  promissory  note  the 
sum  of  $80,  which  payment  is  evidenced  by  a 
written  memorandum  in  the  handwriting  of  said 
defendant,  A.  J.  Lowell,  on  the  billhead  of  the 
Westport  Mercantile  Company,  and  that  the 
said  defendant.  A.  J.  Lowell,  represented  to 
the  said  plaintiff  that  he,  the  said  A.  J.  Lowell, 
was  the  Westport  Mercantile  Company,  and 
that  the  payment  so  made  was  made  by  the  said 
defendant.  A,  J.  Lowell,  personally ;  that  the 
said  written  memorandum  of  said  payment  is 
as  follows:  'By  interest,  $140;'  that  the  said 
written  memorandum  is  not,  nor  is  the  said 
statement  on  the  billhead  of  the  Westport  Mer- 
cantile Company,  signed  or  subscribed  by  the 
said  A.  J.  Lowell;  that  the  name  of  the  West- 
port  Mercantile  Company  does  not  appear  there- 
on, except  in  printing." 

The  uncontradicted  evidence  sbows:  That 
the  Westport  Mercantile  Company  Is,  and  has 
been  since  its  organization  on  June  29,  1907, 
a  corporation,  duly  established  as  such  under 
the  laws  of  the  state  of  California ;  that  its 
principal  place  of  business  was  and  is  at  the 
town  of  Westport,  In  Mendocino  cojinty,  ajid 
that  at  said  town  it  has  carried  on  daring 
the  whole  of  the  period  of  its  existence  a 
general  merchandise  business  and  the  busi- 
ness of  purchasing  and  selling  timbert  for 
which  specific  purposes,  among  others,  as 
declared  Id  its  articles  of  incorporation,  it 
was  organized ;  that  the  stoclsholders  of  said 
corporation  were  and  are  the  defendant,  A.  J. 
rx>well,  F.  C.  Hunter,  and  O.  E.  Gordon,  the 
defendant  being  the  o>wner  of  three-flfths  of 
the  stock  therein ;  that  the  plaintiff  did 
business  with  said  corporation.  It  is  like- 
wise further  shown  that  the  corporation  had, 
prior  to  the  particular  transaction  giving  rise 
to  this  action,  borrowed  the  sum  of  $1,0P0 


from  the  plalstUT,  and  that  tbe  latter  held 
Its  promissory  note  therefor,  which  note 
had  been  paid  at  the  time  of  the  trial  of  this 
action;  that,  oi^  March  30,  1908,  one  J.  W. 
Lowell  borrowed  the  sum  of  $1,000  from  the 
plaintiff,  and  executed  and  delivered  to  the 
latter  his  promissory  note  for  said  stuu,  made 
payable  one  year  after  date,  and,  as  security 
for  the  payment  of  said  note,  executed  and 
delivered  to  the  plaintiff  a  mortgage  on  a 
certain  piece  of  land  situated  In  Mendodno 
county  and  upon  which  there  was  then  stand- 
ing a  two-story  building. 

The  parties  to  the  action  stipulated  that 
these  facts  were  true:  That  J.  W.  Lowell,  at 
the  time  of  the  making  of  the  note  last  re- 
ferred to  and  the  execution  of  the  mortgage 
to  secure  the  payment  of  said  note,  was  the 
owner  of  the  land  so  mortgaged ;  that  after 
the  said  land  was  so  mortgaged  J.  W.  Lowell 
conveyed  the  same  to  his  wife,  Mrs.  B.  J, 
Lowell ;  that  on  the  Sth  day  of  August,  1910, 
Mrs.  Lowell  conveyed  the  land,  by  a  grant, 
bargain,  and  sale  deed,  to  the  Westport  Mer- 
cantile Company.  While  this  deed  was,  as 
was,  of  course,  the  deed  to  Mrs.  Lowell,  sub- 
ject to  the  mortgage,  ^t,  like  the  latter  deed, 
contained  no  agreement  that  the  grantee 
would  assume  the  mortgage  debt;  and  at 
the  time  of  the  conveyance  by  Mrs.  Lowell 
to  the  corporation  the  note  and  mortgage 
were  still  subsisting  obligations — that  Is,  the 
statute  of  limitations  had  not  run  against 
them.  In  the  connection  it  may  parentheti- 
cally be  stated,  although  a  matter  of  no  spe- 
cial consequence,  so  far  as  the  decision  here 
Is  concerned,  further  than  that  It  tends  to 
show  that  the  conveyance  to  Mrs.  Lowell  In- 
volved a  bona  fide  transactloa,  the  record 
shows  that  Mrs.  Lowell  obtained  the  mort- 
gaged premises  from  her  husband  as  the  re- 
sult of  an  award  made  by  certain  arbitrators 
"in  the  matter  of  settlement  of  community 
property  of  J.  W.  Lowell  and  B.  J.  Lowell." 
It  Is  not  made  to  appear  what  occasioned  the 
arbitration,  or  the  reason  for  the  settlement 
and  the  division  between  them  of  the  com- 
munity property  rights  of  said  parties.  How- 
ever, after  the  mortgaged  land  had  been  con- 
veyed  to  the  corporation,  and  after  action  on 
the  note  and  mortgage  given  to  the  plain- 
tiff by  J.  W.  Lowell  had  become  barred  by  the 
statute  of  limitations,  thei  defendant,  A. 
J.  Lowell,  paid  the  plaintiff  the  sum  of  $140, 
of  which  $60  was  In  payment  of  Interest  then 
due  on  the  note  from  the  corporation  to 
the  plaintiff  and  $80  In  payment  on  tlie  J. 
W.  Lowell  note.  These  payments  were  noted 
as  a  credit  on  a  written  statement  of  an 
account  due  from  the  plaintiff  to  the  corpora- 
tion, which  statement  is  referred  to  by  the 
court  in  finding  4  of  Its  findings  as  a  "writ- 
ten memorandum  of  the  payment"  of  the  In- 
terest due  on  the  note  In  suit.  As  stated, 
said  "memorandum"  was  an  ordinary  state- 
ment or  bill  rendered  against  the  plaintIC  for 
merchandise  purchased  by  him  of  the  cor- 
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poration,  and  the  printed  part  thereof  read 
as  follows: 

"Statement  Westport  Mercantile  Co.  West- 
port,  CaL 191..     Sold  to " 

The  date,  "May  6,"  and  the  figure  "3" 
after  the  figures  "191,"  and  all  items  after 
the  words  "Sold  to,"  were  In  the  defendant's 
handwriting;  but  his  own  name  nowhere 
appears  therein.  It  is  upon  this  writing  that 
the  plaintiff  relies  for  a  recovery  against 
the  defendant;  his  claim  being  that  said 
"memorandum"  created  a  new  promise,  with- 
in the  Intent  of  section  360  of  the  Code  of 
Civil  (Procedure,  against  which  the  statute 
has  not  run,  since  the  action  founded  upon 
the  promise  so  created  was  brought  within 
four  years  after  the  date  of  the  "memoran- 
dum." It  Is  argued,  in  purported  support 
of  this  position,  that,  although  the  defend- 
ant's name  is  nowhere  attached  to  said 
"memorandum,"  the  document  is,  neverthe- 
less, within  the  meaning  of  said  section  360, 
an  "acknowledgment"  from  which  a  new 
promise  is  implied  and  created,  and  that  "a 
printed  name  is  sufficient  to  satisfy  the  stat- 
ute where  the  paper  is  delivered  under  cir- 
cumstances showing  an  intention  to  regard 
the  printed  name  as  a  person's  own,  and  so 
in  effect  to  adopt  it  as  his  signature."  Thus 
It  will  be  observed  that  since,  concededly, 
the  note  was  barred  by  the  statute  of  limi- 
tations after  March  30,  1913,  the  right  to 
maintain  this  action  must  depend  upon 
whether  the  finding  of  a  new  promise  to  ai»> 
sume  and  pay  the  Indebtedness  evidenced  by 
the  note  In  question  is  supported  by  the  evi- 
dence. 

Section  360  of  the  Code  of  Civil  Procedure, 
aupra,  provides: 

"No  acknowledgment  or  promise  is  sufficient 
evidence  of  a  new  or  continuing  contract,  by 
which  to  take  the  case  out  of  the  operation  of 
this  title,  unless  the  same  is  contained  in  somu 
writing,  signed  by  the  party  to  be  charged." 

The  defendant  contends  that  the  "written 
memorandum"  referred  to  is  not  such  a  writ- 
ing as  will  take  the  case  out  of  the  operation 
of  the  above  section;  that  It  is  insufficient 
under  the  terms  of  the  statute  of  frauds  to 
charge  either  the  defendant  or  the  corpora- 
tion with  liability  for  payment  of  the  debt ; 
that  in  no  event  can  either  the  defendant  or 
the  corporation  be  held  liable  to  the  plaintiff, 
since  the  uncontroverted  evidence  shows  that 
there  was  no  privity  of  contract  between  ei- 
ther and  the  plaintiff. 

[1]  In  the  first  place,  we  express  the  opin- 
ion that  the  evidence,  as  it  is  presented  by  the 
record  here,  is  wholly  insufficient  to  sustain 
that  part  of  finding  No.  2  which  reads  as 
follows: 

"That  it  is  true  that  thereafter,  and  on  the 
80th  day  of  March,  1911,  at  the  town  of  West- 
port,  •  •  •  the  said  J.  W.  Lowell  and  said 
defendant,  A.  J.  Lowell,  with  the  consent  of 
the  said  plaintiff,  [did]  represent  to  said  plain- 
tiff that  he,  the  said  J.  W.  Lowell,  would  trans- 
fer all  of  his  property  and  said  business  to  the 
defendant,  and  the  defendant,  A.  J.  Lowell, 
then  and  there  did  agree  to  and  with  the  said 


plaintiff  to  pay  and  discharge  the  payment  of 
said  promissory  note  and  interest  due  thereon, 
and  that  may  become  due  thereon." 

The  only  testimony  that  we  have  been  able 
to  find  in  the  record  from  which  a  possible 
inference  might  arise  that  the  agreement  re- 
ferred to  in  said  finding  was  made,  other 
than  the  written  statement  of  account  ren- 
dered to  the  plaintiff  by  the  coriKtration  and 
above  described,  la  the  following  given  by 
the  plaintiff: 

That  when  A,  J.  Lowell  paid  the  interest  on 
the  note  on  the  80th  day  of  March,  1911,  a 
conversation  took  place  between  him  and  A.  J. 
Iiowell  concerning  said  payment.  *'Q.  State 
what  was  said  and  where,  and  who  was  present 
at  the  time  the  payment  was  made?  A.  I  can't 
give  the  exact  words.  Q.  Well,  in  substance, 
what  you  understood  what  was  said?  A.  We 
were  talking  about  the  note,  and  Mr.  A.  J. 
Lowell  was  to  pay  the  note,  and  he  paid  me 
that  interest  the  first  year.  Q.  Yon  mean  in 
1911?  A.  Yes,  sir.  Q.  That  was  the  first  in- 
terest paid  by  A.  J.  Lowell?  A.  Yes,  sir.  Q. 
At  that  time  was  there  anything  said  about 
releasing  J.  W.  Lowell?  A.  Yes,  sir.  Q.  Since 
that  time,  who  have  you  looked  to  for  the  pay- 
ment of  this  note?  A.  Mr.  A.  J.  Lowell.  Q. 
Now,  since  1911,  were  any  other  payments 
made  by  Mr.  A.  J.  Lowell?  A.  Yes,  sir.  Q. 
When  was  the  next  payment  made?  A,  Some 
time  in  1912." 

He  testified  that  a  further  payment  was 
made  In  1913,  and  said  he  had  a  writing  to 
show  said  payment,  referring  to  the  state- 
ment (above  referred  to)  showing  the  ac- 
count between  plaintiff  and  the  corporation 
for  merchandise  furnished  the  former  by  the 
latter,  and  which  contained  the  credit  item 
of  $140  for  interest  then  due  on  the  two 
notes — the  note  in  suit  and  the  note  of  the 
corporation  to  the  plaintiff.  On  redirect  ex- 
amination, the  plaintiff  testified  that,  near 
the  time  at  which  J.  W.  Lowell  and  Ids  wife 
accepted  the  award  made  by  the  arbitrators 
who  had  been  selected  to  adjust  and  settle 
their  respective  rights  In  their  community 
proi)erty,  A.  J.  Lowell  told  him  that  J.  W. 
Lowell  had  assigned  the  mortgaged  premises 
to  him,  and  that  he  (A.  J.)  had  received  said 
property. 

It  will  be  observed  that  In  the  above  testi- 
mony the  plaintiff  does  not  say  that  A.  J.  and 
J.  W.  Lowell  entered  into  the  agreement 
referred  to  in  finding  No.  2.  Nor  is  there  to 
be  found  anywhere  in  the  record  any  testi- 
mony that.  A.  J.  and  J.  W.  Lowell  entered 
Into  any  such  agreement.  The  most  that  can 
be  said  of  the  above  testimony  of  the  plain- 
tiff, or  the  effect  tliereof,  is  that  A,  J.  Lowell, 
whetlier  for  himself,  or  for  J.  W.  Lowell, 
or  for  the  corporation,  is  not  made  to  appear 
therefrom,  paid,  as  it  accrued,  the  Interest 
on  the  note  on  three  several  occasions,  and 
that  the  plaintiff  had  looked  to  A.  J.  Lowell 
for  the  payment  of  the  note.  The  testimony 
obviously  falls  far  short  of  upholding  the 
port  of  finding  2  above  quoted  herein. 

Nor  is  there  any  proof  to  sustain  the  re- 
maining vital  portion  of  said  finding,  viz.: 

"That  the  said  J.  W.  Lowell, "  instead  of 
transferring  said  property  and  business  to  the 
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said  defendant,  A.  J.  Lowell,  transferred  the 
same  to  the  Weatport  Mercantile  Company,  of 
which  the  defendant,  A.  J.  Lowell,  la  the  largest 
atockholder,  and  that  the  said  J.  W.  Lowell  and 
the  defendant,  A.  J.  Lowell,  did  represent  to 
the  said  plaintiff  that  he,  the  said  A.  J.  Lowell, 
was  and  is  the  owner  of  said  property  and  busi- 
ness," etc. 

The  uncontradicted  evidence  Is,  as  has 
heretofore  been  shown,  that  it  was  not  J.  W. 
Lowell,  but  his  wife,  B.  J.  Lowell,  who,  hav- 
ing previously  been  awarded  the  mortgaged 
premises  as  her  share  of  the  community 
property  in  the  settlement  by  the  arbitrators 
of  the  community  rights  of  herself  and  hus- 
band, transferred  and  conveyed  the  said 
premises  to  the  Westport  Company. 

[2]  The  only  other  finding  which  is  of  a 
fact  material  or  vital  to  the  Judgment  is  the 
finding  that  the  payment  of  the  interest  on 
the  note  in  the  sum  of  $80,  on  May  5,  1013, 
is  "evidenced  by  a  written  memoriandum.  In 
the  handwriting  of  the  defendant  •  •  • 
on  the  billhead  of  the  Westport  Mercantile 
Company,"  and  that  the  "said  written  memo- 
randum of  said  payment  is  as  follows:  'By 
interest,  $140;'  that  the  said  written  memo- 
randum is  not,  nor  is  the  said  statement  on 
the  billhead  of  the  Westport  Mercantile  Com- 
pany, signed  or  subscribed  by  the  said  A.  J. 
Lowell ;  that  the  name  of  the  Westport  Mer- 
cantile Company  does  not  appear  thereon  ex- 
cept in  printing" ;  and  that  "the  said  defend- 
ant represented  to  the  said  plaintiff  that  he, 
the  said  A  J.  Lowell,  was  the  Westport  Mer- 
cantile Company,  and  that  the  payment  so 
made  was  made  by  the  said  defendant,  A.  J. 
Lowell,  personally." 

There  is  no  evidence  in  the  record  which 
sustains  or  warrants  the  finding  that  A.  J. 
Lowell  represented  to  the  plaintiff  that  he 
(the  said  Lowell)  "was  the  Westport  Mercan- 
tile Company."  As  to  the  fact  so  found,  the 
only  testimony  disclosed  by  the  record  which 
might  be  said  to  have  any  bearing  whatever 
thereon  is  that  of  the  plaintiff,  who  merely 
stated,  referring  to  the  corporation,  that,  as 
he  understood  it,  A.  J.  Lowell  was  "the 
whole  thing— manager,  owner,  and  every- 
thing else."  Obviously,  that  statement  In- 
volves only  the  conclusion  of  the  witness,  and 
is  wholly  insufficient  to  support  the  finding 
referred  to.  In  this  connection  it  may  be  ob- 
served that  the  articles  of  incorporation  of 
the  corporation  and  the  uncontradicted  testi- 
mony of  A.  J.  Lowell  show  or  tend  to  show 
that,  while  the  said  Lowell  was  the  principal 
stockholder  therein,  there  were  others  who 
owned  considerable  stock  In  the  concern. 

[3, 4]  Even  conceding  that  the  evidence 
shows  that  the  defendant,  on  the  30th  day 
of  March,  1011,  promised  to  pay  the  note, 
which  we  hold  is  not  so,  the  promise  so  found 
to  have  been  made,  not  having  been  made 
under  or  upon  any  of  the  conditions  specified 
in  subdivisions  1,  2,  and  3  of  section  2794  of 
the  Civil  Code,  Is  wholly  void  because  not  in 
writing.  Civ.  Code,  S  1624,  subd.  2.  The  un- 
contradicted evidence  shows,  and  the  court 


finds,  as  has  been  already  pointed  out,  that 
the  mortgaged  premises  were  conveyed  to 
the  corporation,  and  not  to  the  defendant, 
and  that  such  conveyance  was  made  some 
seven  months  prior  to  tlie  making  of  the  al- 
leged promise.  Nor  Is  there  any  evidence,  or 
even  pretense,  that  the  defendant  received 
any  other  property  of  J.  W.  Lowell  to  be  de- 
voted to  any  of  the  purposes  mentioned  in 
section  2794  of  the  Olvil  Code.  Hence,  fur- 
thermore, there  was  no  consideration  moving 
to  the  defendant  for  the  agreement.  If  made 
at  all,  It  was  a  mere  nudum  pactum.  It  fol- 
lows, of  course,  that  the  finding  that  such  a 
promise  was  made  by  the  defendant,  at  the 
time  mentioned  in  the  findings.  Is  without 
any  force  in  the  determination  of  this  ap- 
peal, and  there  is,  therefore,  no  necessity  for 
further  consideration  of  it.  But  the  basis 
of  the  present  action  is  not  the  alleged  agree- 
ment of  March  30,  1911,  which  was  made,  if 
at  all,  before  the  plaintiff's  right  of  action 
on  the  note  or  original  obligation  had  been 
lost  by  lapse  of  the  time  limited  by  the  stat- 
ute w^itbln  which  he  might  have  sued  on  said 
note.  His  action  Is,  as  seen,  fonnded  entire- 
ly on  the  alleged  written  memorandum. m«i- 
tloned  in  finding  4,  which  was  made  after  the 
statute  had  barred  his  right  to  sue  on  the 
note.  It  is  upon  this  alleged  new  promise 
that  the  plaintiff  relies  for  a  recovery. 

But  it  is  clear  to  us  that  the  alleged  mem- 
orandum Is  wholly  Insufficient,  under  the 
terms  of  the  second  subdivision  of  section 
1624  of  the  Civil  Code  and  those  of  section 
360  of  the  Code  of  Civil  Procedure,  either  to 
charge  the  defendant  with  liability  for  the 
payment  of  the  debt  or  to  take  the  case  out 
of  the  operation  of  the  statute  of  llmitatlona. 
Indeed,  the  first  proposition  Is  clearly  settled 
by  the  finding  that  the  memorandum  was  not 
signed  by  the  defendant  Section  1624,  subd. 
2,  supra,  provides  ttiat  a  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another,  to  be  valid,  must  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent  As  has  been  shown,  there  is  no 
evidence  to  support  the  finding  that  the  de- 
fendant was  himself  tlie  corporation,  and 
there  is  no  evidence  or  direct  finding  that  tlie 
defendant  treated  the  name,  "Westport  Mer- 
cantile Company,"  as  printed  ou  the  state- 
ment or  memorandum,  as  bis  own,  or  In  effect 
adopted  It  as  his  signature.  If,  as  has  been 
suggested,  said  memorandum  was  delivered 
by  the  defendant  under  circumstances  Justi- 
fying the  inference  that  the  defendant's  in- 
tention was  to  treat  the  printed  name  as  his 
own  and  to  adopt  it  as  his  signature,  then 
we  reply  that  a  mere  inference  arising  from 
circumstances  reasonably  amenable  to  differ- 
ent meanings,  or  which  will,  with  equal  force, 
lead  to  either  one  of  two  opposite  or  Inconsis- 
tent conclusions,  does  not  measure  up  to  the 
requirements  of  the  statute.  The  circum- 
stance that  the  written  part  of  the  statement 
was  in  the  handwriting  of  the  defendant  to- 
gether with  the  circumstance  that  the  latter 
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had  at  a  previous  time  orally  said  to  the 
plaintiff  that  he  would  pay  the  debt,  may 
well  be  said  to  JustUy  the  iufereace  that  the 
defendant  Intended  to  adopt  the  printed 
name  of  the  corporation  as  his  own.  On  the 
other  hand,  the  circumstances  that  the  memo- 
randum was  on  a  billhead  of  the  corporation, 
that  all  the  debit  Items  In  the  statement  were 
for  merchandise  purchased  from  the  corpora- 
tion by  the  plaintiff,  that  the  name  of  the  de- 
fendant was  neither  printed  nor  written  on 
the  statement,  and  that  the  mortgaged  prop- 
erty was  not  conveyed  to  the  defendant  but 
to  the  corporation,  certainly  Justify  the  infer- 
ence that  the  transaction  was  intended  and 
understood  to  be  that  of  the  corporation,  and 
not  the  t>ersonal  transacticm  of  the  defend- 
ant. 

The  statute  plainly  contemplates  that,  to 
charge  a  third  party  with  liability  for  the 
debt  of  another,  the  writing  so  relied  upon 
must  not  only  contain  a  direct  and  uneaulvo- 
cal  assumption  of  the  obligation,  but  It  must 
be  subscribed  by  the  party  to  be  charged.  As 
seen,,  the  only  feature  of  the  memorandum 
here  which  relates  in  any  way  to  the  note 
In  suit  or  the  indebtedness  evidenced  thereby 
Is  the  item  of  credit  for  interest  In  the 
words:  "By  interest,  |140."  There  is  not 
another  word  or  Une  contained  ttiereln  wbldi 
tends  to  show  any  contract  by  which  the  de- 
fendant or  any  other  person  agreed  to  stand 
for  the  debt  which  Is  primarily  responsible 
for  this  action.  The  writing  is  not  a  memo- 
randum of  a  promise  or  agreement  to  do  any- 
thing, much  less  one  to  assume  the  debt 
which  is  the  foundation  of  this  suit  The 
object  of  the  statute  of  frauds  is  to  preserve, 
in  the  most  certain,  definite,  and  enduring 
form,  evidence  of  the  terms  to  which  persons 
who  have  entered  into  contractual  relations 
as  to  certain  specified  kinds  of  transactions 
have  mutually  agreed,  and  thus  to  prevent 
the  imposition  of  fraud  and  the  practicing  of 
perjury  in  such  transactions,  and  certainly  it 
cannot  be  said  that  the  object  of  the  statute 
may  be  accomplished,  or  fraud  or  perjury 
prevented,  or  the  practice  of  either  minimiz- 
ed, where,  as  here,  no  promise  or  agreement 
can  be  shown,  or  the  purpose  or  significance 
of  the  writing  relied  on  even  understood,  in 
the  absence  of  parol  evidence  explanatory 
thereof. 

[S,  t]  Nor  is  the  writing  sufficient  to 
take  the  case  out  of  the  operation  of  the 
statute  of  llmitationa  While  it  is  true  that 
in  an  early  case,  Barron  v.  Kennedy,  17  Cal. 
577,  it  was  held  that  "part  payment  has  al- 
ways been  held  sufficient  to  take  the  debt,  on 
which  it  Is  made,  out  of  the  statute,"  the 
language  so  used  must  be  considered  in  the 
light  of  the  situation  presented  to  the  court 
— that  is  to  say,  the  language  quoted  states 
the  rule  correctly  where  it  is  considered  in 
connection  with  the  fact,  if  it  be  a  fact,  that 
there  is  a  writing,  signed  by  the  party  to  be 
charged,  showing  an  acknowledgment  of  or 
an  express  promise  to  pay  the  debt.   If  there 


be  no  such  writing  of  any  kind  or  character, 
then  part  payment  Is  Insufficient  to  take  the 
debt  out  of  the  statute.  If  the  rule  were 
otherwise,  then  to  section  360  of  the  Code  of 
Civil  Procedure  would  be  added  a  Qualifica- 
tion which  It  does  not  contain,  and  which  is 
not  within  the  fair  and  reasonable  import  of 
its  language. 

As  we  have  shown  and  as  Is  obvious,  there 
Is  no  direct  and  distinct  promise  to  pay  the 
debt  contained  in  the  memorandum,  and  an 
acknowledgment  of  a  debt  from  which  a 
promise  to  pay  may  be  implied  must  be  a 
direct,  distinct,  unqualified,  and  uncondition- 
al admission  of  a  previous  subsisting  debt 
which  the  party  is  liable  and  willing  ta 
pay.  "If  there  be  accompanjing  circum- 
stances, which  repel  the  promise  or  inten- 
tion to  pay;  if  the  expressions  be  equivo- 
cal, vague,  and  indeterminate,  leading  to  no 
certain  conclusion,  but  at  best  to  probable  in- 
ferences, which  may  affect  different  minds  in 
different  ways — we  think  they  ought  not  to 
go  to  the  Jury  as  evidence  of  a  new  promise 
to  revive  the  cause  of  action."  Mr.  Justice 
Story,  in  Bell  v.  Morrison,  1  Pet  (U.  S.)  362, 
7  U  Ed.  174.  See,  also,  Biddel  v.  Brlzzolara, 
56  CaL  382?  McCormick  v.  Brown,  36  CaL 
180,  185,  95  Am.  Dec.  170;  Pierce  v.  MerrUl, 
128  Oal.  476,  61  Pac.  67,  79  Am.  St.  Rep.  63 ; 
Rodgers  v.  Byers,.127  Cal.  528,  60  Pac.  42; 
VIsher  v.*  Wilbur,  5  Cal.  App.  562,  570,  571,  90 
Pac.  1065,  91  Pac  412.  The  rule  as  thus 
stated  Involves  the  test  determinative  of 
whether  an  acknowledgment  by  the  debtor 
himself  is  such  as  to  Justify  the  implication 
of  a  promise  to  pay,  and  in  this  state  it  has 
been  repeatedly  held  that  the  rule  will  be  the 
more  rigidly  applied  where  the  acknowledg- 
ment, even  by  the  debtor  himself,  is  after  the 
statute  has  run,  and  thus  a  new  promise 
sought  to  be  established,  than  where  tlib 
acknowledgment  sufficient  to  continue  the  life 
of  the  obligation  is  made  before  the  statute 
has  run.  This  being  the  rule  as  to  the  debtor 
himself,  it  seems  to  us  that  an  acknowledg- 
ment by  a  third  party,  particularly  after  the 
debt  has  been  barred,  should  be  so  clear, 
distinct,  direct,  and  unequivocal  as  necessari- 
ly to  raise  the  impUcntlon  of  a  promise  by 
him  to  pay  the  debt.  Indeed,  it  seems  to  us 
that  in  such  a  case,  where,  of  course,  none 
of  the  conditions  specified  in  section  2794  of 
the  Civil  Code  exists,  to  bind  a  third  party,  a 
distinct,  direct,  and  unconditional  express 
promise  in  writing  should  be  required.  lu 
this  case,  however,  tlie  circumstances  accom- 
panying the  making  of  the  alleged  "memoran- 
dum in  writing"  furnish  the  only  ground 
upon  which  the  claim  may  rest  that  the  de- 
fendant either  promised  to  pay  or  made  an 
acknowledgment  of  the  debt,  and  as  we  have 
shown,  and  as  must  readily  be  apparent  upon 
an  examination  of  those  circumstances,  they 
"lead  to  no  certain  conclusion,  but  at  best  to 
probable  inferences  which  may  affect  differ- 
ent minds  in  different  ways." 

£7]  The  foregoing  views  and  the  conclu- 
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sion  necessarily  following  therefrom  are  deci- 
sive of  this  case;  but,  while  not  necessary 
to  do  80,  we  will,  nevertheless,  consider  brief- 
ly an(>ther  proposition  a^dvanced  by  the  appel- 
lant In  Impeachment  of  the  judgment,  viz. : 

"That  if  the  appellant  here,  or  even  the  West- 
port  Mercantile  Company,  had  assumed  and 
agreed  to  pay  the  mortgatte  of  this  plaintiff, 
neither  would  bewme  anything  more  than  a 
guarantor  of  or  indemuifier  against  any  defi- 
ciency that  might  arise  upon  a  sale  of  the  mort- 
gaged premises." 

This  proposition  follows  from  the  fact  that 
the  sole  remedy  of  the  mortgagee  Is  In  an  ac- 
tion to  foreclose  the  mortgage  (Code  Civ. 
Proc.  §  726),  and  therefore  the  liability  of 
the  mortgagor  wholly  contingent  on  the  fact 
that  a  sale  of  the  mortgaged  premises  shall 
fail  to  satisfy  the  debts  and  costs.  It  is,  so  it 
is  contended,  against  this  contingency  that 
the  purchaser  indemnifies  him.  "True,  the 
statute  authorizes  a  single  decree  which  pro- 
vides for  a  sale  of  the  mortgaged  premises, 
and  a  subsequent  Judgment  over  against  the 
mortgagor,  to  which,  upon  the  equitable  prin- 
ciple of  subrogation,  may  be  added  a  Judg- 
ment over  against  the  purchaser  (where  the 
latter  has  indemnified  his  vendor)  for  any  de- 
ficiency which  may  appear-  from  the  sher- 
iff's return."  Biddell  v.  Brlzzolara,  64  Cal. 
354,  80  Paa  609.  See,  also,  Roberts  v.  Fltz- 
allen,  120  Cal.  482,  52  Pac.  818 ;  Ward  T.  De 
Oca,  120  Cal.  102,  52  Pac.  130;  Andrews  v. 
Robertson,  169  Pac.  .  We  think,  assum- 
ing that  an  agreement  either  by  the  defend- 
ant or  the  corporation  to  assume  the  mort- 
gage debt  was  made,  this  case  comes  clearly 
within  tlie  doctrine  of  those  cases. 

II]  But  a  further  proposition,  which  Is 
supported  by  the  record  and  must  be  sustain- 
ed, may  briefly  be  considered,  viz.:  That, 
since  the  conveyance  of  the  property  to  Mrs. 
liowell  by  her  husband  occurred  after 'the 
premises  had  been  mortgaged  to  the  plaintiff 
without  an  agreement  by  her,  contained  in 
the  deed  or  otherwise,  that  she  would  assume 
or  pay  the  mortgage  debt,  and  she  under 
these  circumstances  later  transferred  the 
property  to  the  corporation,  the  aw)ellnnt, 
conceding  that  he  Is  or  then  was  the  West- 
port  Mercantile  Company,  and  personally 
bound  by  Its  acts,  is  not  bound  or  liable  at  all 
to  the  respondent,  for  the  reason  that  there 
Is  no  privity  of  contract  between  them.  Nor 
(for  the  same  reason)  would  the  corporation 
be  so  bound.  In  other  words,  if  It  be  true 
that  a  purchaser  of  an  equity  of  redemption 
or  the  mortgaged  premises  may  bind  himself 
to  pay  the  mortgage  debt  as  a  part  of  the 
conslderntlon  of  the  transfer,  still  In  this  case 
neither  the  defendant  nor  the  corporation 
would  be  liable  to  the  plaintiff,  even  as  a 
guarantor  of  or  indemnlfler  against  any  de- 
ficiency judgment  against  the  mortgagor,  for 
the  reason  that  his  or  its  grantor  was  not 
personaUy  liable  for  the  debt  or  deficiency 
arising  upon  a  sale  of  the  property  under 
foreclosure.    This  proposition  is  plainly  sus- 


tainable upon  reason  and  principle,  hut  it 
has  been  declared  by  numerous  cases  to  be 
the  correct  doctrine.  In  Biddell  v.  Brlzzo- 
lara, 64  Cai.  361,  30  Pac.  609,  612,  supra. 
It  is  said : 

"Even  where  the  rule  has  been  established 
that  the  purchaser  is  bound  by  bis  promise  as  a 
promise  made  for  the  benefit  of  the  mort«;aKee, 
it  is  still  necessary  that  the  grantor  should  be. 
personally  liable  upon  the  mortgage  in  order 
to  render  the  grantee  liable  upon  his  covenant 
to  the  bolder  of  the  mortgage  assumed." 

See,  also,  Ward  v.  De  Oca,  120  Cal.  102,  52 
Pac.  130;  Andrews  v.  Robertson  et  al.,  169 
Pac.  — . 

In  King  V.  Whltely,  10  Paige  (N.  T.)  465. 
the  grantor  of  an  equity  of  rede?pption  In 
mortgaged  premises,  neither  legally  nor  equi- 
tably interested  in  the  payment  of  the  bond 
or  mortgage,  except  so  far  as  the  same  were 
a  charge  upon  his  lands,  conveyed  the  mort- 
gagied  property  subject  to  the  mortgage,  and 
the  conveyance  recited  that  the  grantees 
therein  assumed  the  mortgage  and  agreed  to 
pay  the  same  as  a  part  of  the  consideration 
for  the  conveyance.    It  was  held  that: 

"As  the  grantor  in  that  conveyance  was  not 
personally  liable  to  the  holder  of  the  mortgage 
to  pay  the  same,  the  grantees  were  not  liable 
to  the  holder  of  such  mortgage  for  the  defi- 
ciency." 

That  case  was  approved  in  the  year  187T 
In  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195,  and  later  In  the  case  of  Biddell  v. 
Brlzzolara,  supra.  Ward  v.  De  Oca,  supra* 
and  Andrews  v.  Robertson  et  al.,  supra. 

At  all  events,  since  the  case  for  the  plain- 
tiff derives  its  only  support  from  the  writing 
or  statement  in  writing  of  May  6,  1913,  and 
as  we  hold  it  insufficient  to  bind  the  defend- 
ant or  legally  charge  him  with  the  debt  sued 
for,  and  is,  furthermore,  insufficient  to  take 
the  debt  out  of  the  operation  of  the  statute 
of  limitations,  the  Judgment  and  the  order 
appealed  from  must  be  reversed;  and  It  is 
80  ordered. 


We   concur : 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


CITT  OF  CLATSKANIB  t.  McDONAIJ> 

et  uz. 

(Supreme   Court   of   Oregon.     Sept.   19,   1917. 

Rehearing  Denied  Oct.  9,  1917.) 

1.  Mtjnicipai.    Cobporattors    «=»648— Sidk- 
WALK— Establishment  by  Usxb. 

Where  the  use  of  a  sidewalk  was  permissive 
in  its  origin,  it  could  not  become  adverse  without 
some  unequivocal  assertion  of  the  rights  of  the 
public  inconsistent  with  the  title  of  the  record 
owner. 

2.  Dbmoatioh  «s»44— Dbmoatiok  nr  Pais— 
Pboof. 

Dedication  by  acts  m  pais  will  not  be  as- 
sumed, without  clear  evidence  manifesting  an 
unmistakable  intention  to  abandon  to  the  public 
use. 

3.  Dedication  e=s>44— Dbdicatior  in  Pais— 
Sufficiency  or  Evidence. 

In  a  suit  to  determine  an  adverse  claim  to 
a  strip  of  land  In  front  of  a  hotel,  evidence  held 
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not  to  show  a  dedication  to  the  public  aa  a  part 
of  the  street 

4.  Dedication   €=34Jt— EIvidbkok— Lbvt   and 
Payment  of  Taxe& 

Although  the  levy  of  taxes  does  not  estop  the 
public  from  claiming  property  aa  a  highway,  the 
continuous  payment  of  taxes  is  evidence  rebut- 
ting the  presumption  of  a  dedication. 
6.  Dedication    ®=>39— Sidewalk— Ebtoppki.. 

An  owner,  who  built  a  hotel,  back  from  the 
street  with  a  sidewalk  to  the  street  Une,  with  a 
root  over  it,  and  induced  other  builders  to  con- 
form to  his  building  line,  was  not  estopped  from 
claiming  title,  in  the  absence  of  a  showing  that 
the  other  property  owners  constructed  their 
buildings  on  the  line  because  of  their  belief  that 
they  could  use  the  sidewalk  in  front  of  the  hotel 
6.  B6T0PPEL  «=9ll8— Title  to  Land— Pboo*. 

The  title  to  real  property  cannot  be  divested 
by  estoppel,  without  dear  and  satisfactory  evi- 
dence. 

Department  2.  Appeal  from  Circuit  Court, 
Colimiblaj  County ;   J.  A.  Eakln,  Judge. 

Action  by  the  City  of  Clatskanie  against 
J.  W.  McDonaJd  and  Charlotte  M.  McDon- 
ald, his  wife.  Decree  for  defendants,  and 
plaintiff  appeala    Affirmed. 

This  Is  a  SQit  brou^t  by  the  (Aty  of  Clat- 
Bkanie,  a  municipal  corporation,  to  determine 
an  adverse  claim  asserted  by  defendants  to 
certain  property  which  plaintiff  claims  to  be 
part  of  Bridge  street  In  said  dty.  The  only 
dispute  relates  to  a  strip  of  land  47  feet  In 
'length,  its  width  varying  from  3.13  feet  at 
the  southeast  to  2.68  feet  at  the  northeast. 
It  Is  conceded  that  the  record  title  to  the 
property  Is  in  the  defendants,  but  plaintiff 
claims  title  by  prescription,  parol  dedication, 
and  estoppel.  The  decree  of  the  lower  court 
upheld  defendants'  contentions,  and  plain- 
tiff appeals. 

W.  H.  Powell,  of  Portland,  for  appellant. 
G.  A.  Gore,  of  Portland  (M.  B.  Miller,  of 
IiOS  Angeles,  CaL,  and  W.  A.  Harris,  of  St. 
Hel^s,  on  the  brief),  for  respondents. 

McCAMANT,  J.  (after  staUng  the  facte 
as  above).  In  1885  a  county  road  30  feet 
Id  width  was  laid  out  on  the  site  of  what 
is  now  Bridge  street  in  Clatskanie.  The  land 
Included  in  and  abutting  on  this  road  was 
platted  In  April,  1902,  but  the  road  does  not 
appear  od  the  plat  It  is  established  by  the 
testimony  that  the  road  extended  15  feet  on 
each  side  of  the  line  dividing  lot  26  from 
lot  27  in  the  subdivision.  On  June  7,  1912, 
the  owners  conveyed  lot  26  to  the  defendant 
J.  W.  McDonald,  and  in  the  following  month 
he  commenced  the  construction  of  a  building 
which  has  since  beea  continuously  used  for 
hotel  purposes.  This  defendant  set  the  front 
of  the  buUdlng  back  20  feet  from  some  stakes 
which,  as  he  supposed,  marked  the  center 
line  of  the  road.  In  front  of  the  building 
be  laid  flooring  6  feet  in  width  and  roofed 
it  over.  The  roof  was  supported  by  six 
wooden  pillars,  which  stood  out  5  feet  from 
the  front  of  the  building.  A  door  and  two 
windows  on  the  second  floor  of  the  hotel 


opened  out  on  this  roof,  wlilcb  was  on  the 
same  level  as  the  second  floor  of  tlie  hoteL 
In  1908  the  pillars  were  removed,  and  there- 
after the  roof  was  supported  by  braces;  at 
the  same  time  this  defendant  extended  the 
flooring  or  sidewalk  in  front  of  the  hotel  to 
a  width  of  8  feet.  Prior  to  tbds  time  some 
planks  had  been  placed  lengthwise  the  street 
in  front  of  the  defendants'  property. 

Defendants'  hotel  was  the  flrst  building 
constructed  on  this  part  of  the  street,  but  In 
1904  Barbara  H.  McKiel  constructed  a  build- 
ing about  50  feet  northerly  from  that  of  de- 
fendante,  and  the  same  year  Ben  Berkenfeld 
built  on  property  which  adjoined  the  de- 
fendante  on  the  south.  The  front  of  the 
McKiel  buUdlng  was  In  line  with  the  front  of 
defendants^  hotel.  Berkenfeld  had  Intended 
to  extend  his  house  5  feet  farther  into  the 
street  than  the  defendants  property,  but  In 
consideratlMi'  of  some  prlvil^es  granted  to 
him  by  the  defendants  in  the  use  of  their 
hotel  for  25  years  he  more  nearly  conform- 
ed to  their  building  line;  his  building  Juta 
out  2  feet  beyond  the  hotel.  Berkenfeld  and 
McKiel  laid  sidewalks  in  front  of  their  prop- 
erty. In  1905  the  street  was  filled  and  grad- 
ed, and  shortly  thereafter  the  sidewalks  on 
the  street  were  connected  up  with  planking. 
From  the  time  when  defendante'  hotel  was 
constructed  In  1902  down  to  the  bringing  (it 
this  suit  in  October,  1915,  the  public  has 
used  the  sidewalk  In  front  of  defendants* 
hotel  more  or  less,  and  it  is  admitted  that 
subsequent  to  1906  most  of  the  foot  travel 
on  the  street  has  passed  over  this  sidewalk. 
For  a  short  time  the  defendants  boarded  up 
the  northerly  end  of  the  sidewalk  on  their 
property  because  of  a  hole  in  the  dock  on  the 
adjoining  property  into  which  they  feared 
some  one  might  fall.  When  this  hole  was 
covered,  the  board  was  removed.  T*e  de- 
fendants have  continuously  paid  taxes  on 
the  pr(«)erty  In  dispute. 

[1]  In  Parrott  v.  Stewart  65  Or.  254,  260, 
132  Pac.  623,  525,  Mr.  Justice  Bean  says: 

"To  establish  a  highway  by  prescription  there 
must  be  an  actual  adverse  public  use,  general, 
uninterrupted,  continued  for  the  period  of  the 
statute  of  limitations  under  a  claim  of  right 
•  •  •  A  permissive  use  of  a  way  by  certain 
portions  of  the  community  constitutes  a  liceDse, 
and  not  a  dedication,  and  is  ordinarily  some- 
thing that  may  be  revoked.  •  •  •  Where  the 
use  is  merely  permissivcj  and  not  adverse,  there 
is  no  basis  on  wtiich  a  right  of  way  by  prescrip- 
tion may  rest" 

To  the  same  effect  see  Peters  v.  Rol)ertson, 
73  Or.  263,  266,  144  Pac.  568.  Plaintiff  has 
failed  to  establish  that  the  use  of  the  prem- 
ises by  the  public  was  hostile  or  adverse  to 
the  title  asserted  by  defendants.  The  side- 
walk was  constructed  originally  for  the  use 
of  defendants  and  those  doing  business  at 
their  hotel.  The  use  of  the  sidewalk  was 
permissive  in  its  origin,  and  it  could  not  be- 
come adverse  without  some  unequivocal  as- 
sertion of  the  rights  of  the  public  as  incon- 
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alstent  with  the  title  on  which  defendants 
rely.  1  R.  a  I*  70i;  2  C.  J.  124;  Bohrn- 
stedt  Co.  V.  Scharen,  60  Or.  349,  354, 119  Pac 
837.  The  evidence  tends  to  show  that  no  such 
claim  was  asserted  by  plaintiff  until  1915, 
shortly  before  the  bringing  of  this  suit 

[2-4]  Plaintiff  contends  that  there  has  been 
a  dedication  of  these  premises  by  acts  in  pals. 
Such  a  dedication  will  not  be  assumed  with- 
out clear  evidence,  manifesting  an  unmis- 
takable intention  on  the  t)art  of  the  owner 
to  abandon  Ills  property  to  the  public  use. 
Hogue  V.  Albina,  20  Or.  182,  187,  25  Pac.  386, 
10  L.  R.  A.  673;  Lewis  v.  Portland,  25  Or. 
133, 155,  35  Pac.  256,  22  L.  R.  A.  736,  42  Am. 
St.  Rep.  772 ;  Parrott  v.  Stewart,  65  Or.  254, 
259,  132  Pac.  523;  Harris  v.  St.  Helens,  72 
Or.  377,  386,  143  Pac.  941,  Ann.  Cas.  1916D, 
1073.  PlaintlfTs  evidence  fails  to  satisfy 
this  requirement  The  evidence  shows  cir- 
cumstances indicating  that  defendants  had 
uo  Intention  of  abandoning  their  dominion 
over  this  property.  For  a  short  time  they 
boarded  it  up,  and  the  evidence  fails  to  show 
that  anyone  protested.  They  continuously 
paid  the  taxes.  It  is  held  that  the  levy  of 
taxes  on  property  does  not  estop  the  public 
from  claiming  it  as  a  highway.  Campau  v. 
Detroit,  104  Mich.  560.  562,  62  N.  W.  718;  San 
Leandro  v.  Le  Breton,  72  Cal.  170,  177,  13 
Paa  405 ;  Rhodes  v.  Brightwood,  145  Ind.  21, 
30,  43  N.  E.  W2;  GlUean  v.  City  of  S^ost  25 
Tex.  Civ.  App.  371,  377,  61  8.  W.  345 ;  John- 
son V.  Knott,  13  Or.  308,  315,  10  Pac.  418. 
But  the  continuous  payment  of  taxes  is  evi- 
dence rebutting  the  presumption  of  a  dedica- 
tion. 1  Elliott  on  Roads  and  Streets  (8d  Ed.) 
186;  Parrott  v.  Stewart,  65  Or.  254.  260,  262, 
132  Pac.  623;  Bauman  v.  Boeckeler,  119  Ma 
189,  199,  202,  24  S.  W.  207 ;  Lockey  v.  Boze- 
man,  42  Mont  387,  113  Pac.  286,  290. 

The  maintenance  by  defendants  of  the 
roof  over  the  sidewalk  is  some  evidence  that 
they  continued  to  claim  the  property  in  dis- 
pute. The  roof  was  also  a  porch  used  in  con- 
nection with  the  second  story  of  the  hoteL 
These  circumstances  are  each  of  slight  evi- 
dentiary value,  but,  taken  in  connectl<m  with 
the  inadequacy  of  plaintiff's  proof  on  the 
main  Issue,  they  satisfy  us  that  there  was  no 
dedication. 

[5,  6]  Plaintirs  final  claim  is  that  defend- 
ants are  estopped  to  set  up  title  to  the  prop- 
erty in  question.  In  Parrlsh  v.  Stephens,  1 
Or.  59,  69.  it  is  said: 

"He  who  induces  the  public  to  believe  his  land 
a  gift,  or  knowingly  permits  them  to  use  and 
treat  It  as  their  own,  until  they  have  so  ac- 
customed themselves,  and  adjusted  their  proper- 
ty and  accommodated  their  business  to  it,  that 
they  cannot,  without  detriment,  be  dispossessed, 
confers  a  right  which  he  can  no  more  resume 
without  wrong  than  he  can  rightfully  seize  what 
tvas  acquired  otherwise  than  by  his  gift" 

Plaintiff  contends  that  the  defendants,  by 
constructing'  their  hotel  as  above  indicated 
and  permitting  the  public  to  travel  in  front 
of  it  have  induced  other  property  owners  to 


build  on  substantially  the  same  line,  and 
that  Injustice  would  be  done  them  if  defend- 
ants were  now  permitted  to  claim  as  their 
own  the  property  in  dispute.  On  this  issue 
the  case  is  not  free  from  doubt,  but  the  bur- 
de4  of  proof  rests  on  plaintiff.  The  title  to 
real  property  cannot  be  divested  by  estoppel 
without  clear  and  satisfactory  evidfflioe. 
Urquhart  v.  Bellonl,  57  Or.  314,  321-322,  lU 
Pac.  692.  There  is  evidence  that  the  defend- 
ant J.  W.  McDonald  requested  McKiel  and 
Berkenfeld  to  conform  to  his  building  line  in 
constructing  their  buildings,  but  there  Is  no 
evidence  that  this  defendant  made  any  rep- 
>resentations  with  reference  to  the  use  of  the 
sidewalk.  Berkenfeld  received  a  valuable 
consideration  from  McDonald  for  construct- 
ing on  the  line  selected. 

In  order  to  sustain  the  estoppel  contended 
for,  the  city  should  have  proved  that  other 
property  owners  were  induced  to  construct 
their  buildings  substantially  in  line  with  de- 
fendants' hotel  by  a  belief  induced  by  defend- 
ants that  the  strip  of  land  in  front  of  these 
buildings  could  be  used  as  a  sidewalk  with- 
out claim  thereto  by  defendants.  The  evi- 
dence fails  to  establish  these  facts.  There  la 
no  evidence  that  other  property  owners  con- 
structed their  buildings  on  the  line  selected 
because  of  their  belief  that  they  could  use 
the  sidewalk  In  front  of  defendants'  hoteL 
Plaintiff's  claim  of  estoppel  is  predicated  in 
part  on  the  contribution  by  defendant  J.  W. 
McDonald  of  $40  to  a  fund  to  pay  the  expense 
of  widening  the  street  Tlie  street  was  wid- 
ened by  moving  back  the  houses  on  the  oppo- 
site side  from  that  with  which  we  are  con- 
cerned in  this  case.  The  defendants'  part  in 
the  matter  does  not  estop  them  from  claiming 
title  to  the  property  in  dispute. 

The  decree  is  affirmed. 

McBRIDB,  C.  J.,  and  BEAN  and  HARRIS, 
JJ.,  concur.  MOORE,  J.,  took  no  part  in  the 
consideration  of  this  case. 


OHRTJDINSKX  v.  EVANS  et  aL 
(Supreme  Court  of  Oregon.     Sept   19,  1917.) 

1.  Tbial  is=>119, 120(2)  —  Aboukknt—  State- 
ment OF  Counsel. 

Allowing  counsel  for  plaintift,  in  action  for 
damages  for  fraud  inducing  a  purchase,  to  state 
that  plaintiff  offers  to  take  a  certain  sum  and 
return  the  property,  giving  defendant  till  the 
next  morning  to  accept,  is  error;  it  injecting  a 
spurious  issue,  and  also  amounting  to  a  self-serv- 
ing declaration  that  plaintiff  is  disposed  to  com- 
promise. 

2.  Appeajl  and  Bbsob  «=9644(8)  —  Rivixw  — 
Necessity  of  Bill  or  Exc!Eftion& 

For  review  of  the  entry  of  a  separate  judg- 
ment on  the  separate  verdict  against  defendants, 
sued  as  joint  tort-feasors,  bill  of  exceptions  is 
not  necessary;  L.  O.  L.  §  172,  providing  that  no 
exception  need  be  taken  to  a  decision  on  a  matter 
of  law,  when  it  is  entered  in  the  journal,  or 
made  wholly  on  matters  in  writing  and  on  file 
in  the  court 
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8.  Tbiai  «=s>335  —  Tebdiot  —  Afpostioning 
Damages. 
In  the  absence  of  statutory  authority,  the 
jury  may  not  apportion  damages  against  defend- 
ants, sued  as  joint  tort-feasors. 

4.  Tkial  «=»335—Vebdict— Action  fob  Joint 

TOKT. 

L.  O.  L.  S  180,  authorieins  jud^ent  for  or 
against  one  or  more  of  several  plaintiffs  or  de- 
fendants, does  not  allow  of  verdict  and  judgment 
in  different  amounts  against  defendants,  sued  as 
joint  tort-feasors. 

5.  Appeal  and  Ebbob  «=>878(2)— Action  fob 
Joint  Tobt—Vebdict— Right  to  Complain. 

Defendants,  sued  as  joint  tort-feasors,  and 
not  merely  plaintiff,  may  complain  of  verdict 
and  judgment  against  defendants  in  different 
amonnts. 

Department  1.  Appeal  from  Clrcnlt  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  Josephine  !•.  Cbrudinsky  against 
Monemia  Evans  and  another.  Judgment  for 
plaintiff,  and  defendant  Mary  E.  Lent  ap- 
peals.   Reversed. 

This  is  an  action  to  recover  damages  from 
the  defendants  on  account  of  fraud  which 
plaintiff  alleges  they  perpetrated  upon  her, 
whereby  they  Induced  her  to  purchase  the 
lease  and  furniture  of  an  apartment  house  in 
Portland  at  much  more  than  its  real  value. 
The  separate  answers  of  the  defendants  trav- 
erse all  the  averments  of  the  complaint 
charging  fraud.  The  jury  returned  two  ver- 
dicts for  the  plaintiff — one  against  the  de- 
fendant Evans  in  the  sum  of  $250,  and  an- 
other against  the  defendant  Lent 'for  $1,150. 
A  Judgment  was  rendered  accordingly,  and 
the  defendant  Lent  appeals. 

Isham  N.  Smith,  of  Wallace,  Idaho  (John 
F.  Logan,  of  Portland,  on  the  brief),  for  ap- 
pellant A.  E.  aark,  of  Portland  (Walter  G. 
Hayes  and  Clark,  Skulason  &  Clark,  all  of 
Portland,  on  the  brief),  for  respondent  Chru- 
dinsky.  Westbrook  &  Westbrook,  ,of  Port- 
land, for  respondent  Evana. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  ^nie  defendant  complains  that 
during  the  argnment  to  the  Jury  plaintifTs 
counsel  stated: 

"The  plaintiff  now  offers  to  take  $1,000  and 
return  to  the  defendant  the  property.  Now,  see 
if  they  will  take  up  our  ofter,  and  we  wUl  ^ive 
them  until  to-morrow  mornmg  to  come  into 
court  and  accept  the  offer." 

The  court  overruled  the  objection  of  coun- 
sel for  the  defendant  Lent  to  this  argument, 
refused  to  withdraw  the  matter  from  the 
Jury,  and  she  excepted.  This  was  error,  be- 
cause the  remark  attempted  to  inject  into 
the  case  a  spurious  Issue,  and  tended  to 
divert  the  minds  of  the  Jurors  from  the  ques- 
tion they  were  called  upon  to  try.  The  pres- 
ent action  is  not  one  for  rescission  of  the 
contract,  but  to  recover  damages  for  fraud 
induing  the  same.  The  theory  of  the  case 
is   that   the  plaintiff  elects   to   retain   the 


property,  but  to  recover  damages,  while  the 
argument  offered  proceeded  upon  the  hypoth- 
esis that  the  covenant  was  to  be  rescinded  and 
the  property  returned.  The  utterance  of  the 
attorney  also  amounted  to  a  gratuitous  self- 
serving  declaration  that  his  client  was  dis- 
posed to  compromise,  and  was  calculated 
to  influence  the  Jury  by  irrelevant  matter. 

It  is  also  assigned  as  error  that  the  court 
did  not  give  to  the  Jury  an  instruction,  sub- 
mitted by  the  defendant  Lent,  describing  the 
elements  of  actionable  fraud;  but  an  ex- 
amination of  the  charge  given  shows  that  all 
these  elements  were  carefully  and  Inddly 
explained  to  the  Jury,  In  substance  the  same 
as  requested. 

[2]  The  principal  error  relied  upon  by  the 
appealing  defendant  is  the  entry  of  a  sep- 
arate Judgment  on  the  several  verdicts.  For 
one  thing,  in  opposition  to  this,  the  plaintiff 
contends  that  the  defendant  cannot  be  heard 
here  on  that  point,  because  there  Is  nothing 
about  It  in  the  bill  of  exceptions.  We  read, 
however,  in  section  172,  L.  O.  L: 

"No  exception  need  be  taken  or  allowed  to 
any  dmsion  upon  a  matter  of  law,  when  the 
same  is  entered  in  the  journal,  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the 
court." 

An  exception  is  au  objection,  and  a  bill  of 
exceptions'  is  necessary  only  where  the  mat- 
ter to  which  it  applies  does  not  otherwise 
appear  of  record.  Here,  however,  the  deci- 
sion complained  of  was  made  upon  these 
written  verdicts  which  were  filed,  and  was 
embodied  in  an  entry  upon  the  Journal  of 
the  court.  Hence  there  was  no  need  of  du- 
plicating the  history  of  the  transaction  im- 
pugned. 

[3]  It  is  well  settled  by  the  great  weight  of 
authority  that,  in  the  absence  of  a  statute 
authorizing  an  apportionment  of  damages 
among  joint  tort-feasors,  the  Jurors  have  no 
right  to  divide  them,  and  assess  a  portion  to 
each  defendant  thus  concerned  in  the  per- 
petration of  a  common  wrong.  NashvUle  Ry., 
etc.,  Co.  V.  Trawick,  118  Tenn.  273,  99  S.  W. 
695,  10  L.  R.  A.  (N.  S.)  191,  121  Am.  St.  Rep. 
996,  12  Ann.  Cas.  532;  Railroad  v.  Jones, 
100  Tenn.  512,  45  S.  W.  681;  Washington 
Gaslight  Co.  V.  Lansden,  172  U.  S.  553,  19 
Sup,  Ct.  296,  43  L.  Ed.  543;  Hunter  v.  Wake- 
field, 97  Ga.  543,  25  S.  E.  347,  54  Am:  St.  Rep. 
438;  City  of  Birmingham  v.  Hawkins  (Ala.) 
72  South.  25;  Glore  v.  Akin,  131  Ga.  481, 
62  S.  E.  680;  Lynch  v.  Chicago,  152  111.  App. 
160;  Young  v.  Aylesworth,  35  R.  1. 259, 86  AtL 
555;  Foy  V.  Barry,  159  App.  Div.  749, 144  N.  Y. 
Supp.  971 ;  McCool  v.  Mahoney,  54  Cal.  491. 
The  contrary  doctrine  appears  to  be  support- 
ed by  some  Kentucky  cases,  notably  Louis- 
ville, etc.,  Co.  V.  Roth,  130  Ky.  759,  114  S.  W. 
264,  and  Cincinnati,  etc.,  Ry.  Co.  v.  McEBroy, 
146  Ky.  668, 142  S.  W.  1009 ;  but  they  depend 
upon  a  special  statute  of  that  state  (section 
12,  Kentucky  Statutes)  expressly  allowing  the 
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jury  to  assess  several  or  Joint  damages 
against  several  defendants  In  trespass. 

The  plaintiff  relies  upon  the  case  of  Rath- 
bone  T.  Railway  Co..  187  Mich.  586, 154  N.  W. 
143.  There  the  complaining  party  was  a 
passenger  on  the  train  of  the  Detroit  United 
Railway  which  collided  with  some  of  the 
vehicles  of  the  Good  Roads  Construction 
Company.  He  sued  both  companies.  The 
verdict  was  for  the  plaintiff  in  the  sum  of 
$10,000,  against  the  railway  company  for  $6,- 
000,  and  against  the  construction  company 
for  $4,000.  The^jnajority  of  the  court  held 
that  the  apportionment  could  not  be  regarded 
as  surplusage,  and  that  the  verdict  should  not 
have  been  received,  nor  Judgment  rendered 
thereon;  while  the  minority  urged  that  the 
apportionment  could  be  rejected  as  surplus- 
age, and  that  the  verdict  should  stand  as  one 
for  $10,000  against  both  defendants.  Each 
opinion  is  against  the  doctrine  that  the  J'Ury 
luis  a  right  to  apportion  damages  agaUist 
Joint  tort-feasors  who  are  included  in  the 
same  diarge  as  such.  The  only  point  of 
difference  between  the  Judges  was  whether 
the  apportionment  could  be  rejected  as  sur- 
plusage, and  the  remainder  of  the  verdict 
allowed  to  stand. 

[4]  It  Is  true  that  section  180, 'L.  O.  L., 
says: 

"Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants ;  and  it  may, 
when  the  justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each 
side  as  between  themselves." 

Ttils  statute  is  designed  to  remedy  the 
evU  that  resulted  from  th^  old  rule,  laid 
down  by  some  authorities,  that,  if  a  plaintiff 
charged  two  defendants  Jointly,  he  must 
prove  his  case  against  both  of  them,  and  must 
suffer  complete  defeat  if  he  only  su&talned 
the  charge  against  one.  Under  this  enact- 
ment, as  applied  to  the  present  litigation,  if 
the  plaintiff  had  utterly  failed  to  make  a  «ase 
against  the  defendant  Evans,  yet  proved  her 
allegations  against  the  defendant  Lent,  a 
verdict  could  have  been  returned  In  favor  of 
Miss  £}vans,  and  another  for  a  stated  amount 
of  damages'  against  Mrs.  Lent,  and  Judgment 
could  thus  have  been  rendered  for  Miss 
Evans  and  against  Mrs.  Lent  This  section, 
however,  does  not  authorize  the  entry  of  one 
Judgment  against  one  wrongdoer  and  another 
against  the  other,  where  they  are  sued 
Jointly. 

[5]  There  are  cases  lil^e  Jones  v.  Grimmet, 
4  W.  Va.  104,  Crawford  v.  Morris,  5  Grat. 
(Va.)  90,  and  llooks  v.  Vet,  192  Fed.  314,  113 
C.  C.  A.  526,  which  hold  that  only  the  plain- 
tiff can  complain  of  such  a  verdict,  and  Nash- 
ville, etc,  Co.  V.  Trawlck,  supra,  which  pointb 
out  how  the  matter  might  have  been  rem- 
edied at  nisi  prius.  A  ccmtrolllng  precedent 
on  this  sut>Ject,  however,  is  found  in  Wash- 
ington Gaslight  Co.  V.  Lansden,  supra,  where 


the  court  ruled  that,  on  account  of  the  pos- 
sible injustice  that  might  be  done  to  an  ap- 
pellant, such  Judgments  should  be  reversed* 
for  a  new  trial.  ^The  doctrine  is  peculiarly 
applicable  to  the  instant  contention,  for  there 
is  neither  allegation  nor  proof  that  one  de- 
fendant was  more  to  blame  than  the  other  in 
the  transaction  In  questiouA^ 

A  verdict  is  a  declaration  of  the  triitb  of 
the  matter  in  controversy.  It  should  cor- 
respond to  the  Issue  as  laid.  If  the  defend- 
ants are  charged  as  Joint  tort-feasors,  and 
both  are  found  liable,  the  Jury  has  no  right 
to  sever  them,  and  treat  the  case  In  their 
verdict  as  if  a  separate  action  had  been  in- 
stituted against  each  defendant.  Our  stat- 
ute provides.  In  sections  150  and  151,  L.  O. 
L.: 

"If  the  verdict  be  informal  or  Insufficient,  it 
may  be  corrected  by  the  jury  under  the  advice  of 
the  court,  or  the  jury  may  be  again  sent  out, 

"When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  and  if  no  juror  disagree,  or 
the  jury  be  not  again  sent  out,  the  clerk  shall 
file  the  verdict" 

This  Is  the  appropriate  procedure  to  be 
followed  in  such  a  case.  The  court  was  in 
error  in  disregarding  it,  and  allowing  the 
double-headed  verdict  to  be  filed.  The  plain- 
tiff had  at  hand  a  statutory  remedy  to  ob- 
viate the  mistake  of  the  Jury,  but  did  not 
exercise  It 

The  other  assignments  of  error  are  not 
important. 

The  Judgment  was-  plainly  erroneous  In 
the  respects  mentioned,  and  must  be  reversed. 

McBRIDE,  C.  J.,  and  MOORE  and  Me- 
CAMANT,  JJ.,  concur. 


PORTLAND  ft  OREGON  CITT  BT.  CO.  t. 
SANDERS  «t  aL  * 
(Supreme  Court  of  Oregon.    Sept  19,  1917.; 

1.  Appeal  and   Erbob  «=»966(1)— Continu- 

ASCB    <S=>7— GBANT— DiSCBETION    OF    COTIBT. 

The  allowance  or  denial  of  a  motion  to 
postpone  the  hearing  of  a  cause  is  within  the 
trial  conrf  B  discretion,  which  will  not  be  dis- 
turbed save  in  case  of  manifest  abuse. 

2.  Continuance   «=»17— DeniaI/— Pbopbibtt. 

L.  O.  L.  i  115,  declares  that  a  motion  to 
postpone  trial  on  ground  of  absence  of  evidence 
shall  only  be  made  upon  affidavit  showing  ma- 
teriality of  evidence  expected  to  be  obtained- 
what  diligence  has  been  used  to  procure  it,  the 
name  and  residence  of  the  witness  or  witnesses, 
that  the  court  may  require  tho  moving  party 
to  state  the  evidence  which  he  expects  to  ol»- 
tain,  and  that  it  the  adverse  party  thereon  ad- 
mit that  such  evidence  would  bo  given,  etc^ 
the  trial  shall  not  be  postponed.  Defendant  in 
a  condemnation  suit  tiled  an  affidavit,  stating 
that  he  had  been  selected  as  a  member  of  the 
jury  panel  for  the  January  term  of  court ;  that 
he  had  been  for  some  time  past  sitting  as  a 
juror  in  a  criminal  prosecution,  and  was  oalf 
released  at  noon  of  the  Saturday  preceding  the 
Tuesday  for  which  the  case  was  set;  that  be- 
cause of  tho  weather,  street  cars  and  telephones 
being  ont  of  commission,  he  had  been  unable  to 
prepare  his  case  for  trial;    and  that  his  attor- 
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ney  would  be  absent.  The  application  did  not 
give  the  names  of  any  witnesses  whom  defend- 
ant expected  to  call,  or  what  preparations  were 
necessary.  Held,  that  the  denial  of  the  appli- 
cation for  postjponemcnt  was  not  an  abuse  of 
the  trial  court's  discretion. 

8.  Appeal  and  Ebbob  €=3842(5)  —  Review  — 
Questions  or  Law— Expebt  Testimony. 
Where  a  witness  is  produced  as  an  expert, 
the  court,  before  he  can  be  allowed  to  testify 
as  such,  must  determine  whether  the  question 
involved  lies  without  the  domain  of  common  ex- 
perience so  as  to  be  the  subject  of  expert  teeti- 
moijy,  and  the  comclasion  reached  la  a  matter 
of  law  subject  to  review  on  appeal 

4.  EviDBNOK  «=>546  —  OPlNlon  Etidxnob  — 
ExPBBT  Testimony. 
Where  a  witness  is  tendered  as  an  expert, 
it  is  the  duty  of  the  court,  as  a  preliminary 
question  of  fact,  to  determine  his  quali&catiou 
from  his  testimony  thereto. 

6.  Evidence  «=»546  —  Bzpbihs  —  QuAun- 

CATION& 

Testimony  that  one  offered  as  an  expert  wit- 
ness as  to  the  value  of  defendant's  lands  taken 
under  eminent  domain  proceedings  and  as  to  the 
damages  had  been  assessor  of  the  county  and 
was  familiar  with  land  values  establishes  his 
qualification  as  an  expert. 

6.  Tbiai.  «=»2e0(5)  —  Instbuctionb  —  R«- 

QUESTB   COVEBED — "MaBKET  VaLUE." 

In  a  suit  to  condemn  a  railroad  right  of 
way,  a  charge  that  there  were  only  two  ques- 
tions for  the  jury  to  determine:  First,  the 
reasonable  market  value  of  the  land  taken; 
and,  second,  the  amount  of  damages  to  the  re- 
maining land  caused  by  the  taking;  that  the 
measure  of  damages  is  the  market  value  of  the 
land  taken  at  the  time  of  filing  the  complaint; 
that  by  market  value  is  meant  the  value  which 
would  be  placed  on  the  property  by  one  desir- 
ous of  selling  but  not  obliged  to  sell,  or  one 
wishing  to  purchase  but  not  obliged  to  do  so; 
that,  having  determined  the  market  value  of  the 
land,  the  jury  should  consider  whether  the  re- 
maining laad  had  been  damaged,  and  also 
whether  or  not  there  was  a  benefit  by  the  con- 
struction of  a  railroad  therethrough;  and  that 
should  the  jury  determine  that  the  benefits  off- 
set the  damages,  then  nothing  should  be  allow- 
ed on  account  of  that,  but  if  the  damages  were 
greater  than  the  benefits,  should  it  be  found 
the  land  was  in  any  way  benefited,  defendants 
should  be  allowed  the  difference — fairly  instruct- 
ed the  jury  as  to  the  rules  of  law  applicable  to 
the  assessment  of  damages,  so  that  a  denial 
of  additional  instructions  was  proper. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Market 
Value.] 

7.  Eminent  Domain  «=>146(1)  _  Daxaqxs 
AND  Benefits— Distinct  Tbacib. 

In  a  suit  to  condemn  a  railroad  right  of 
way  through  a  tract  of  land  dividing  it,  damage 
and  benefits  cannot  be  separately  assessed  to 
each  of  the  resulting  parcels,  disallowiug  bene- 
fits to  one  to  be  offset  against  damages  to  the 
otiier. 

8.  New  Tbial  «=»  150(2)— Newly  Discovered 
Testimony— Right  to. 

Where  defendants  were  denied  postpone- 
ment and  then  moved  for  a  new  trial  on  the 
gronnd  of  newly  discovered  testimony,  the  mo- 
Bon  for  new  trial  cannot  bo  granted  where 
there  was  no  showing  that  the  witnesses  who 
made  affidavits  as  to  their  knowledge  would 
appear  and  testify  to  the  facts  deposed. 

8.  New  Tbial  «5s>104{1)— Cumulative  Evi- 
dence. 
A  new  trial  cannot  be  granted  on  account 
of  newly  discovered  cumulative  evidence. 


Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  the  Portland  &  Oregon  Caty  Rail- 
way Company,  against  W.  A.  Sanders  and 
Minnie  S.  Sanders,  bis  wife,  and  others. 
From  the  judgment,  the  first-named  defend- 
ants appeal.    Affirmed. 

This  is  an  actl(«  to  oondemn  a  right  of 
way  for  an  electric  railroad  across  the  prem- 
ises of  the  defendant  W.  A.  Sanders  in  sec- 
tions 13  and  14,  in  township  1  south,  range  1 
east  of  the  Willamette  meridian.  Commenc- 
ing at  the  southeast  comer  of  his  land  the 
line  runs  west  572.36  feet;  thence  north  9 
degrees  30  minutes  west  along  the  east 
boundary  of  the  right  of  way  of  the  Oregon  A 
California  Railroad  Company,  now  operated 
by  the  Southern  Padflc  Railway  Company, 
2S3.77  feet ;  thence  east  along  the  south  line 
of  Mitchell  avenue,  in  Portland,  Or.,  611.16 
feet;  and  thence  south  230.67  feet,  to  the 
place  of  beginning,  containing  3.18  acres,  In 
Multnomah  county.  The  right  of  way  de- 
manded In  this  action  begins  at  a  point  In 
the  center  of  East  Twenty-Fourth  street  ex- 
tended on  the  north  boundary  of  Sanders' 
land  435.5  feet  west  of  his  northeast  comer ; 
thence  west  on  the  south  line  of  Mitchell  av- 
enue 10  feet ;  thence  south  and  parallel  with 
the  center  line  of  East  Twenty-Fourth  street 
extended  230.57  feet  to  the  south  line  of  his 
land;  thence  east  along  such  south  line  20 
feet ;  thence  north  and  parallel  with  the  cen- 
ter line  of  East  Twenty-Fourth  street  extend- 
ed 280.67  feet,  to  the  south  line  of  MitcheU 
avenue;  and  thence  west  along  such  south 
line  10  feet,  to  the  plaee  of  beginning.  By 
computation  it  will  be  seen  that  the  right  of 
way  particularly  described  cuts  the  western 
part  of  Sanders'  land  Into  a  quadrilateral, 
the  south  boundary  of  which,  is  126.86  feet, 
and  the  north  is  165.66  feet,  while  the  east 
part  of  Ills  premises  forma  a  rectangle  435.5 
feet  long  and  230.57  feet  wide.  The  com- 
plaint herein  is  in  the  usual  form.  All  its 
averments  are  admitted  by  the  amended  an- 
swer, which  alleges  that  the  reasonable  value 
of  the  land  to  be  appropriated  is  $700;  that 
the  damages  which  would  result  to  the  west- 
ern part  of  the  premises  amount  to  |4,000, 
and  to  the  eastern  part  ^,000,  making  in  all 
$9,700.  The  reply  put  In  issue  the  allega- 
tions of  new  matter  In  the  answer  and  aver- 
red that  the  reasonable  value  of  the  land  de- 
manded did  not  exceed  $160,  and  that  by  con- 
structing the  proposed  railway  Sanders'  real 
property  would  be  benefited  in  the  sum  of 
$4,500.  The  cause  was  tried,  whereupon  the 
jury,  which  by  order  of  the  court  had  visit- 
ed the  premises,  awarded  Sanders  as  the 
measure  of  his  damages  $286,  and,  a  judg- 
ment having  been  rendered  on  the  verdict,  he 
and  his  wife,  the  defendant  Minnie  S.  San- 
ders, appeal. 

G.  E.  Hamaker,  of  Portland,  for  appellants. 
J.  N.  Hart,  of  Portland,  for  respondent 
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MOORE,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  Is  contended  that  an  error 
was  committed  in  denying  the  motion  of 
Sanders'  coimsel  for  a  postponement  of  the 
trial.  Supplying  the  omitted  name  of  a  de- 
fendant in  a  criminal  action  referred  to  in 
the  affidavit  in  support  of  the  motion,  the 
sworn  statement  for  a  continuance  reads: 

"State  of  Oregon,  County  of  Multnomah — ss.: 
I,  W.  A.  Sanders,  being  duly  eworn,  say  that  I 
am  one  of  the  above-named  defendants  and  the 
owner  of  the  land  sought  to  be  appropriated  by 
the  plaintiff  in  the  above-entitled  cause;  that 
I  was  selected  as  a  member  of  the  jury  panel 
for  the  January  term  of  the  circuit  court  of  the 
state  of  OrejTon  for  Multnomah  county;  that 
ever  since  I  was  notiticd  of  the  date  of  the 
trial  of  the  above-entitled  cause  I  have  been 
serving  on  the  jury,  with  the  exception  of  Sat- 
urday, January  29,  1916;  that  during  the  past 
week  I  have  served  continually  on  the  jury  in 
the  cause  of  the  State  of  Oregon  v.  A.  Nakano, 
a  Japanese,  on  trial  for  murder;  that  I  have 
not  been  able  to  get  home  for  the  past  three 
days,  and  was  only  released  from  said  jury  at 
12  o'clock  to-day;  that  because  of  the  fore- 
going facts,  and  because  of  the  condition  of  the 
weather,  the  tie-up  of  the  street  cars,  and  the 
telephones,  I  bavo  been  unable  to  preptire  my 
case  for  trial  on  Tuesday  next;  that  my  attor- 
ney win  not  be  able  to  assist  on  Monday,  Feb- 
ruary 7,  1916,  on  account  of  other  duties  that 
must  be  performed  by  him.  For  the  foregoing 
reasons  I  ask  a  continuance  of  the  above-entitled 
cause  for  two  or  three  days.  Dated  this  5th 
day  of  February,  1916.  [Signed]  W.  A.  San- 
ders. Subscribed  and  sworn  to  before  me  this 
5tb  day  of  February,  1916.  [Signed]  Thomas 
A.  Hayes,  Notary  Public  for  Oregon.  My  com- 
mission expires  August  1,  1919. 

The  order  disposing  of  the  applications 
reads: 

"That  said  motion  and  affidavit  were  present- 
ed to  the  court  and  heard  on  the  7th  day  of 
February,  1916,  and  that  thereafter,  to  wit,  on 
the  30th  day  of  March,  1916,  the  court  made 
and  entered  its  order  nunc  pro  tune,  denying 
said  motion  and  application  for  continuance  as 
follows:  'This  cause  came  on  to  be  heard,  upon 
the  oral  application  and  motion  of  the  defend- 
ants W.  A.  Sanders  and  Minnie  S.  Sanders, 
his  wife,  in  open  court  on  the  7th  day  of  Feb- 
ruary, 1916,  for  a  postponement  or  continuance 
of  the  trial  of  the  above-entitled  cause,  the 
plaintiff  appearing  by  its  attorney,  3.  N.  Hart, 
and  the  said  defendants  appearing  by  their 
attorney,  Thomas  A.  Hayes;  said  oral  applica- 
tion and  motion  was  heard  upon  the  affidavit 
of  the  defendant  W.  A.  Sanders,  which  said 
motion  and  affidavit  was  presented  to  the  court 
at  said  hearing,  but  not  filed  with  the  clerk 
herein  until  the  11th  day  of  February,  1916. 
Said  oral  application  was  based  upon  tiie  facts 
set  forth  in  said  affidavit  of  defendant  W.  A. 
Sanders,  now  on  file  herein,  and  which  was  filed 
the  11th  day  of  February,  1916.  And  it  appear- 
ing to  tie  court  at  said  bearing  that  this  action 
had  been  duly  and  regularly  set  for  trial  Feb- 
ruary 8,  1916.  at  the  hour  of  9:30  o'clock  a.  m. 
of  said  day.  the  same  having  been  set  for  trial 
several  weeks  preceding  the  date  of  hearing  said 
oral  application  and  motion,  and  the  court  be- 
ing fully  advised  in  the  premises,  It  is  ordered 
that  said  oral  application  and  motion  for  post- 
ponement or  continuance  of  trial  be,  and  the 
same  is,  overruled  and  denied.  It  is  further 
ordere<1  that  this  order  be  entered  as  a  nunc 
pro  tunc  order  as  of  date  Februar-  7,  1916, 
same  being  the  date  said  oral  application  and 
motion  was  heard,  determined,  and  denied. 
Dated  this  SOth  day  of  March,  1916.' " 


It  will  be  remembered  that  Sanders'  affida- 
vit in  support  of  the  motion  for  a  contin- 
uance was  based  upon  the  ground  that  he  had 
been  unable  to  prepare  for  trial  because  of 
his  detention  as  a  Juror  until  Saturday  noon, 
February  6,  1016,  when  the  cause  was  set 
for  hearing,  and  the  trial  began  the  follow- 
ing Tuesday,  the  8th  of  that  month.  Though 
the  case  was  at  issue  when  the  motion  was 
made,  an  amended  answer  was  filed  February 
9,  1916,  and  during  the  trial.  Looking  at 
the  case  as  thus  made  by  the  affidavit,  it  is 
evident  that  the  postponement  of  the  trial 
was  desired  because  of  Sanders'  inability  to 
obtain  witnesses  who  would  siibstantiate  the 
averments  of  his  answer,  yet  his  sworn  state- 
ment in  support  of  the  motion  does  not  name 
any  person  upon  whom  be  relied  for  that 
purpose,  nor  is  the  substance  of  any  testi- 
mony detailed  which  he  bad  reasonable 
grounds  to  believe  could  be  procured  in  tiia 
behalf.  The  statute  regulating  applications 
for  continuance  reads: 

"A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  shall  only  be  made 
upon  affidavit  showing  the  materiality  of  the 
evidence  expected  to  be  obtained,  and  what  dili- 
gence has  been  used  to  procure  it,  and  also  the 
name  and  residence  of  the  witness  or  witnesses. 
The  court  may  also  require  the  moving  party  to 
state  upon  affidavit  the  evidence  which  he  ex- 
pects to  obtain,  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  given, 
and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper, 
the  trial  shall  not  be  postponed.  The  court, 
when  it  allows  the  motion,  may  impose  such 
conditions  or  terms  upon  the  moving  party  as 
may  be  just    L.  O.  L.  $  115. 

The  allowance  or  denial  of  a  motion  to 
postpone  the  hearing  of  a  cause  is  a  matter 
within  the  trial  court's  discretion,  which  dis- 
crimination will  not  be  disturbed  except  in 
case  of  a  manifest  abuse.  State  t.  Hawkins, 
18  Or.  476,  23  Pa&  475;  Lew  v.  Lucas,  37 
Or.  208,  61  Pac.  344;  State  v.  Mizls,  48  Or. 
165,  85  Pac,  611,  86  Pac.  361;  State  v.  Luper, 
49  Or.  605,  91  Pac.  444;  State  v.  Mack,  67 
Or.  565,  112  Pac.  1079;  Cole  v.  WUlow  River 
Co.,  60  Or.  594,  117  Pac.  659,  118  Pac.  196, 
1030;  North  American  Securities  Co.  v.  Cole, 
61  Or.  1,  118  Pat  1032;  Obenchaln  v.  Ban- 
some-Crummey  Co.,  60  Or.  547,  138  Paa  1078, 
139  Pac.  920;  Harrison  v.  Pac  Ry.  &  Nav. 
Co.,  72  Or.  653,  144  Pac  91;  Stevenson  v. 
Sherwood,  22  111.  238,  74  Am.  Dec  140,  and 
notes. 

G^bough  Sanders  had  served  as  a  jnror,  be 
had  evidently  been  discharged  when  his  af- 
fidavit was  made,  for  he  was  present  at  the 
trial  of  this  action,  and  testified  in  his  own 
behalf,  as  did  other  witnesses  for  him.  The 
cause  having  been  set  for  bearing  several 
weeks,  as  the  court  found,  preceding  the  day 
appointed  for  tltat  purpose,  it  must  be  as- 
sumed in  the  absence  of  ^y  showing  In  the 
affidavit  to  the  contrary,  that  due  prepara- 
tion had  been  made  for  the  trlaL 

It  wUl  be  kept  in  mind  that  Sanders'  af- 
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fldaTlt  states,  "I  hare  been  unable  to  pre- 
pare my  case  for  trial  on  Tuesday  next." 
What  preparation,  If  any,  was  required  is  not 
disclosed,  and  that  part  of  the  sworn  dec- 
laration last  quoted  makes  the  language  thus 
employed  the  afSant's  conclusi(Hi  of  law  ap- 
plicable to  his  conception  of  the  case  rather 
than  a  statement  of  material  facta  upon 
which  the  court  was  required  to  predicate 
its  determination.  The  case  thus  made  by 
the  affidavit  does  not  show  any  abuse  of  dis- 
cretion In  denying  the  motion  for  a  postpone- 
ment of  the  trial. 

[3-fl  B.  D.  Slgler,  as  plaintiff's  witness, 
who  testified  that  for  eight  years  he  bad  been 
assessor  of  Multnomah  county,  Dr.,  and  that 
for  three  years  after  the  expiration  of  his 
term  of  office  he  had  been  engaged  in  ap- 
praising real  property  and  had  seen  and  ex- 
amined Bandera'  land,  was  interrogated  as 
follows: 

"I  will  ask  yon  to  state  whether  or  not  yon 
know  the  fair,  market  value  or  price  of  uat 
property  at  this  time?" 

The  witness  aiwwered: 

"I  know  what  I  think  it  is  worth. 

"Mr.  Hayes  (defendants'  counsel):  Well,  I 
object  to  any  thinking.  Q.  What  do  you  base 
that  judgment  upon?    A.  My  knowledtre  of— 

"Mr.  Hayes:  1  object  to  what  be  bases  bis 
thinking  on— he  says  ho  thinks.  Q.  What  do 
you  base  that  judgment  on,  Mr.  Sigler?  A. 
Why,  general  knowledge  of  the  values  not  only 
there,  but  comparative  values  in  other  parts  of 
the  city  and  county.  Q.  And  based  upon  your 
knowle<1ge  of  values  in  that  part  of  the  dty,  I 
will  ask  you  if  you  know  the  reasonable,  fair 
market  value  of  that  property?  A.  I  do.  Q. 
You  may  tell  the  jury  what  it  is.  A.  From 
$1,800  to  $2,000  per  acre.  Q.  What  uses  is 
that  property  best  adapted  to?  A.  Well,  in 
my  judgment  I  should  say  manufacturing  or 
factory  sites  ot  some  kind.  Q.  What  is  your 
judgment — 

"Mr.  Hayes:  Wait  one  minute — in  your  judg- 
ment—do you  know — your  judgment  is  not  the 
question— do  you  know  what  it  is  adaptable  for? 

"Mr.  Hart:  All  a  man  can  know  or  testify 
to  is  bis  judgment. 

"The  Court:  That  is  a  matter  of  judgment 
only.  •  •  •  Q.  Now,  Mr.  Sigler,  I  wfll  ask 
you  to  state  what  beuciSts,  if  any,  this  prop- 
erty would  derive  as  a  factory  site,  from  the 
construction  of  the  plaiutifTs  railway. 

"Mr.  Hayes:  I  object  to  that  as  the  witness 
has  not  shown  that  he  is  qualified  to  give  such 
Information. 

"The  Court:  The  objection  is  overruled,  and 
an  exception  is  allowed. 

"Mr.  Hart:  Answer  the  ouestion.  A.  I 
wouldn't  know  how  to  put  it  in  dollars  and 
cents,  but  it  appeared  to  me— at  least  I  know 
of  no  factory,  or  factory  site,  that  is  not  bene- 
fited to  at  least  a  certain  extent  by  having  two 
lines  of  transportation  that  are  competing.  Two 
competing  lines  of  transportation.  Q.  Would 
you  be  able  to  estimate  the  amount,  or  say  the 
percentage  of  increase  in  value  by  reason  of  the 
construction  of  the  line  of  plaintiff's  line  of 
railway?  A.  No;  I  would  not  Q.  Now,  Mr. 
Sigler,  I  will  ask  you  to  state  what  this  prop- 
ertt  would  be  worth,  if  you  know,  if  the  plain- 
tirs  line  is  constructed  across  it  as  shown  on 
the  plat,  compared  to  what  it  is  worth  to-day 
without  the  plaintiff's  line,  and  assuming  that 
it  is  adapted  to  factory  purposes.  A.  It  is 
worth  as  much  after  as  it  is  before.  Q.  Assum- 
ing that  the  strip  taken  by  the  plaintiff's  road 
is  20  feet  wide  and  230.57   feet  long,  which 


makes  a  tenth  of  an  acre,  what  is  the  reasonable 
market  value  of  that  strip?  A.  Two  hundred 
dollars." 

It  Is  maintained  by  defendants'  counsel 
that  Slgler's  testimony  shows  he  was  not 
qualified  to  express  an  opinion  as  to  the  val- 
ue of  Sanders'  land,  and  that  in  permitting 
him  to  do  so  the  court  erred.  When  a  wit- 
ness is  produced  as  an  expert,  before  he  can 
be  permitted  to  testify  as  such,  the  court 
must  determine  whether  the  question  invol- 
ved lies  without  the  domain  of  common  ex- 
perience of  men  of  ordinary  education,  and 
the  conclusion  reached  upon  that  subject  is  a 
matter  of  law  which  is  subject  to  review  on 
appeal.  Nutt  v.  Southern  Pac.  Co.,  25  Or. 
291,  35  Pac.  653.  If  the  court  decides  that 
expert  testimony  is  competent  in  such  case, 
the  second  inquiry  is  whether  the  witness 
offered  possesses  the  requisite  skill,  knowl- 
edge, or  experience  in  the  subject-matter  to 
give  an  intelligent  opinion  in  relation  thereto, 
which  question  is  one  of  fact  and  must  be 
determined  by  the  court  from  a  considera- 
tion of  the  testimony  touching  bis  qualifica- 
tion. Aldrlch  V.  Columbia  By.  Co.,  30  Or. 
263,  64  Pac.  465.  In  Hugenstein  v.  Otten- 
helmer,  70  Or.  600,  140  Pac.  747,  In  discuss- 
ing this  subject  Mr.  Justice  Burnett  observes: 

"It  is  the  duty  and  within  the  province  of 
the  court  as  a  preliminary  question  of  fact  t» 
determine  whether  or  not  a  witness  is  qualified 
as  an  expert,  to  the  end  that  be  may  give  an 
opinion  in  evidence,  and  the  appellate  courts 
will  not  disturb  the  decision  of  the  nisi  prius 
tribunal,  unless  there  is  no  evidence  to  sustain 
the  preliminary  decision  of  that  court" 

The  testimony  hereinbefore  quoted  con- 
clusively shows  that  Sigler  was  qualified  to 
express  an  opinion  as  to  the  value  of  Sanders' 
land;  and,  even  if  the  decision  of  the  court 
thereon  were  subject  to  review,  its  deter- 
mination was  proper. 

[I,  7]  Exceptions  having  been  duly  reserv- 
ed to  the  action  of  the  court.  It  is  insisted 
that  errors  were  committed  In  refusing  to 
give  instructions  requested  by  defendants' 
counsel  as  follows: 

"(1)  The  only  question  for  the  jury  to  deter- 
mine in  this  case  is,  how  much  damage  the 
plaintiff,  the  Portland  &  Oregon  City  Bailway 
Company,  shall  pay  to  the  defendant  W.  A. 
Sanders  by  reason  of  the  construction  of  its 
line  of  railway  across  the  premises  of  the  de- 
fendant. 

"(2)  Defendant  W.  A.  Sanders  is  entitled  to 
receive  and  recover  from  the  plaintiff  for  the 
right  of  way  described  in  the  complaint  the  rea- 
sonable value  of  the  land  taken,  which  consists 
of  a  strip  230.57  feet  long,  amounting  to  about 
one-tenth  of  an  acre,  or  about  one  lot  in  extent, 
said  value  to  be  fixed  on  present  value  of  said 
property. 

"(3)  If  you  find  from  the  evidence  that  the 
benefits  which  accrue  to  said  land  on  account  of 
the  building  of  said  railway  thereon  is  equal  to 
or  in  excess  of  the  amount  of  damages  to  said 
property,  then  in  that  event  yon  will  find  for 
the  defendant  W.  A,  Sanders  the  reasonable 
value  of  the  land  taken. 

"(4)  If  you  find  from  the  evidence  that  the 
portion  of  said  property  cut  off  from  the  west 
end  thereof  and  lying  between  the  right  of  way 
of  the  plaintiS  herein  and  the  right  of  way  of  the 
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Bontbem  Paciflc  Railway  is  damaged  thereby, 
and  the  market  -value  of  said  land  is  thereby 
depreciated  in  excess  of  the  benefits  received, 
you  will  find  for  defendant  W.  A.  Sanders  un 
additional  sum  due  to  the  depreciation  of  »aid 
tract  of  land  over  the  benefits  received. 

"(6)  If  the  jury  find  that  the  portion  of  de- 
fendant W.  A.  Sanders'  land  cut  oS  from  the 
said  Southern  Pacific  Railway  by  the  plaintiiTB 
right  of  way  and  lying  east  of  said  plaintifTs 
right  of  way  is  damaged,  and  the  market  value 
thereof  is  depreciated  in  excess  of  the  beneiits 
derived,  the  jury  should  find  an  additional  sum 
for  defendant  W.  A.  Sanders  equal  to  the  ex- 
cess of  said  damages  over  and  above  the  benefits 
to  said  land  by  reason  of  the  location  of  said 
railway." 

In  Its  general  (±arge  tbe  ooort  said  to  tbe 
Jury: 

"In  a  case  of  this  sort  there  are  only  two 
questions  for  you  to  determine.  The  first  is  the 
reasonable  market  value  of  the  strip  of  land 
taken,  being  one-tenth  of  an  acre  in  this  case, 
about  that.  The  second  is  the  amount  of  dam- 
aces  to  the  remaining  land  which  is  caused  by 
the  taking  of  this  strip.  •  •  •  The  measure 
of  damages  in  this  case  to  the  defendants  is  the 
market  value  i^  the  land  taken,  or  sought  to  bo 
taken,  by  the  railway  company,  the  plaintiff, 
at  the  time  of  the  filing  this  complaint.  *  *  ♦ 
By  the  market  value  is  merely  meant  the  value 
wnich  would  be  placed  upon  it  by  a  person  who 
wants  to  sell,  but  is  not  obliged  to  do  so,  and 
by  another  who  wishes  tojpurchase,  but  who  is 
not  obliged  to  do  so.  That  constitutes  the 
market  value — such  a  value  as  would  be  arrived 
at  by  persons  so  situated.  *  ♦  •  After  hav- 
ing determined  the  reasonable  market  value  of 
the  strip  of  land,  then  you  will  consider  whether 
or  not  the  remaining  land  has  suffered  in  dam- 
ages, or  has  suffered  rather  in  value,  and  the 
defendants  consequently  in  damages  by  reason 
of  taking  the  right  of  way.  And  in  determining 
that  question  you  are  to  be  governed  by_  the 
testimony  that  you  have  heard  on  l)oth  sides, 
and,  applying  to  that  your  own  judgment  as 
men  of  affairs,  you  will  find  the  amount  of  such 
damage,  if  you  find  there  was  any,  and  you  will 
also  consider  whether  or  not  there  would  be  a 
benefit  to  the  land  by  reason  of  this  railroad 
going  through  it,  as  claimed  by  the  plaintiff. 
And  after  a  consideration  of  those  questions;  if 
you  should  determine  that  the  benefits  offset 
the  damages,  that  is,  are  as  great  as  the  dam- 
ages, then  you  will  not  allow  the  defendants 
anything  on  account  of  that.  If  you  should  de- 
termine that  tie  damages,  however,  arc  greater 
than  the  benefits,  if  you  find  there  were  bene- 
fits, then  you  should  allow  to  the  defendants 
such  a  sum  as  will  reasonably  compensate  him 
for  the  difference  between  the  benefits  and 
the  damages,  if  you  find  that  the  damages  are 
greater  than  the  benefits.  Adding  that  sum 
to  the  reasonable  value  upon  which  you  arrive 
as  to  the  strip  of  land,  the  total  amount  would 
constitute  your  verdict  in  this  case.  •  •  • 
I  neglected  to  say  that  the  reasonable  market 
value  is  taken  with  reference  to  tlie  cash  price 
at  the  time  of  the  sale." 

The  defendants*  counsel  took  no  exceptions 
to  any  of  the  charge. 

The  instructions  given  as  to  the  valne  of 
tbe  land  demanded  and  as  to  the  means  of 
determining  the  damages  Inflicted  upon  the 
remainder  of  tbe  premises  fairly  explain  tbe 
rules  of  law  applicable  to  and  covering  a 
case  of  this  kind.  10  R.  C.  L.  128,  163,  158. 
The  author  of  the  text-book  cited,  at  page 
153  thereof,  says: 

"The  entire  parcel  is  considered  as  a  whole, 
and  the  inquiry  is,  how  much  has  the  particu- 
lar public  improvement  decreased  the  fair  mar- 


ket value  of  the  property,  taking  into  consid- 
eration the  use  for  which  the  land  was  taken, 
and  all  the  reasonably  probable  effects  of  its 
devotion  to  that  use." 

Another  text  writer  remarks: 

"That  the  landowner  is  entitled  not  only  to 
compensation  for  land  actually  taken,  but  also 
to  damages  for  direct  injuries  to  the  rest  of  the 
tract  resulting  from  the  taking  and  using  a  part 
for  public  purposes,  is  settled  beyond  question. 
But  it  is  often  a  matter  of  difficulty  in  cases 
where  a  part  of  a  tract  is  taken  to  determine 
what  is  a  distinct  tract.  To  entitle  an  owner  to 
recover  damages  to  the  whole  tract  when  a  part 
of  his  lands  has  been  taken,  there  must  have 
been  a  unit?  of  contiguous  parcels.  The  land 
must  have  been  together;  all  of  it  must  hare 
been  used  as  a  single  tract"  10  Am.  &  Bng. 
Ency.  Law  (2d  EdO  1166. 

The  testimony  shows  that  Sanders'  land, 
though  there  is  erected  thereon  a  small  build- 
ing for  a  factory,  is  used  as  an  entire  tract 
for  garden  and  leased  by  him  for  that  par- 
pose.  The  defendants'  fourth  and  fifth  re- 
quests for  instrhctlons  would  have  divided 
the  whole  tract  into  two  parts  and  apportion- 
ed the  damages  separately  where  tbe  injury 
was  Inflicted  upon  the  entire  premises.  If 
this  method  had  been  adopted.  It  Is  possible 
that  one  part  of  Sanders'  land  might  have 
been  benefited  by  constructing  and  operating 
the  railway  to  an  extent  exceeding  tbe  dam- 
ages resulting  to  that  portion,  and  yet  no 
credit  for  the  excess  would  have  been  deduct- 
ed from  the  damages  inflicted  upon  the  other 
part  No  error  was  conunltted  in  refusing  to 
charge  the  Jury  as  requested. 

[t,  I]  It  is  contended  that  an  error  was 
committed  in  denying  a  motion  to  set  aside 
tbe  verdict  and  grant  a  new  trial,  on  the 
ground  that  a  snowstorm  which  prevailed  in 
Portland,  Or.,  from  January  81,  1916,  until 
the  7tb  day  of  the  next  month,  rendered 
street  car  trafiSc  impossible,  broke  telephone 
and  telegraph  wires,  prevented  Sanders  from 
reaching  his  home  for  four  days,  hindered 
him  from  notifying  bis  witnesses  and  getting 
them  to  tbe  place  of  trial,  and  precluded  taim 
from  making  tbe  necessary  preparation  for 
tbe  hearing  of  his  cause,  which  inclemency  of 
the  weather  coupled  with  Sanders'  detention 
upon  tbe  Jury  were  conditions  which  no  ordi- 
nary prudence  could  have  guarded  against 
The  reasons  thus  given  are'  set  forth  in  Sand- 
ers' supplemental  affidavit,  which  also  states 
that  newly  discovered  evidence  material  to 
the  cause  of  the  defense  had  been  obtained 
which  could  not  have  been  produced  at  the 
trial.  This  affidavit  does  not  give  the  name 
of  a  witness  whose  attendance  could  not  have 
been  procured,  or  state  the  substance  of  any 
additional  testimony  that  it  was  reasonably 
exi)ected  would  be  given  at  a  new  triaL 

Sanders  and  his  wife  having  retained  oth- 
er counsel,  an  amended  motion  to  set  aside 
the  verdict  and  to  grant  a  new  trial  was  filed, 
setting  forth  the  reasons  assigned  in  the  for- 
mer motion  and  also  the  grounds  prescrib- 
ed by  statute  for  the  special  relief  Invoked. 
U  O.  L.  S  174.    Sanders  flled  another  supple- 
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mental  affidavit,  but  It  contains  no  farther 
gtutement  of  material  facts  tban  are  set  forth 
In  his  former  affidavit    The  affidavits  of  Mi- 
chael Renter,  G.  P.  Elsman,  and  L.  S.  Win- 
ters, In  support  of  the  amended  motion  for  a 
new  trial,  severally  state,  In  efFect,  that  each 
affiant  Is  acquainted  with  Sanders'  laud  ;  that 
the  reasonable  market  value  thereof  as  given 
by  the  different  persons  Is  from  $3,200  to 
16,000  an  acre;  that  the  value  of  the  land 
taken  Is  from  |600  to  $700;  and  that  the 
damages  which  will  be  Inflicted  upon  the 
premises  Is  from  $3,200  to  $6,000.    Neither  of 
these  affidavits  states  that  If  a  new  trial 
were  granted  the  affiant  would  appear  as  a 
witness  and  testify  as  set  forth  In  his  sworn 
statement.    "In  addition  to  a  showing  as  to 
the  nature  and  character  of  the  desired  evi- 
dence,  the   ai^licatlon   must   further  show 
some  probability  of  producing  the  absent  wit- 
ness or  testimony  should  the  continuance  be 
granted."     9  Cyc.  140.     To  the  same,  see, 
also,  State  v.  O'Neli,  13  Or.  183,  185,  9  Pa& 
2Si ;  State  v.  Mack,  57  Or.  565,  568,  112  Pac 
1079;  Stevenson  v.  Sherwood,  22  IlL  238,  74 
Am.  Dec.  140,  14&    "The  refusal  to  grant  a 
conttnnance  because  of  the  absence  of  a  wit- 
ness Is  not  prejudicial  where  bis  evidence 
would  have  been  merely  cumulative."    4  Ency, 
PI.  &  Pr.  852.    The  statements  contained  in 
the  affidavits  of  Renter,  Elsman,  and  Win- 
ters show  that  If  each  was  to  appear  as  a 
witness  at  a  new  trial,  his  testimony  would 
be  merely  cumulative,  for  Sanders  and  his 
witnesses  severally  testified  In  relation  to  the 
same    subject-matter.      The    showing    thus 
made  to  set  aside  the  verdict  and  grant  a 
new  trial  was  insufficient  for  that  purpose, 
and  in  denying  the  motion  Interposed  for  that 
purpose  no  abuse  of  discretion  is  manifest 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  is  80  ordered. 

HcBBIDE,  C.  J.,  and  McCAMANT  and 
HABRIS,  JJ.,  concur.  BEAN,  J.,  taking  no 
part  in  the  consideration  of  this  case. 


STATE  V.  WILBUR. 

(Supreme  Court  of  Oregon.    Sept  26,  1917.) 
1  IWDIOTMEWT  ANn  Inforicatiok  «=»56— Oon- 
snruTioNAi.  Rkquibeiosntb — Intozioatino 

XaQOOBS. 
Laws  1916,  p.  166,  I  83,  known  as  the  Pro- 
hibition Act,  and  providing  that  the  indictment 
need  not  state  the  name  of  the  person  bv  whom 
or  to  wboni  the  liquor  was  sold,  does  not  violate 
the  Sixth  Amendment  to  the  United  States  Con- 
stitution, providing  that  the  accused  shall  be 
Informed  of  the  nature  of  the  cause  of  the  ac- 
cusation. 
2.  CoNarrronowAi,  Law  «=»206(2),  250,  20.5— 

iKDICTKKIfT   AND    INFOBMATION    «=956— In- 
TOZIOATINO  LiftUOBS  4b»19— CORSTITUTtON  • 

AX,  Reqttibembnts. 
Neither  does  such  act  violate  the  Fourteenth 
Amendment   providing  that  no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 


States,  nor  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equ^ 
protection  of  the  laws. 

Department  2.  Appeal  from  Circuit  Court, 
Clackamas  County ;    J.  U.  Campbell,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  original  opinion,  see  166  Pac.  6L 

Fulton  &  Bowerman,  J.  J.  Fitzgerald,  and 
Edward  J.  Brazell,  all  of  Portland,  for  ap- 
pellant Geo.  M.  Brown,  Atty.  Gen.,  and  Gil- 
bert li.  Hedges,  Dlst  Atty.,  of  Oregon  City, 
for  the  State. 

McBBIDB.  C.  J.  [1, 2]  In  their  pettUon 
for  rehearing,  counsel  for  defendant  urge 
that  section  33  of  chapter  141,  Gen.  Laws  of 
1915,  commonly  known  as  the  Prohibition 
Act,  which  section  provides  that  the  indict- 
ment need  not  state  the  name  of  the  person 
by  whom  the  liquor  was  sold,  nor  that  of  the 
person  to  whom  it  was  sold,  violates  not  only 
section  11  of  article  1  of  the  Constitution  of 
this  state,  but  also  the  Sixth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  Unit- 
ed States.  In  the  opinion  already  banded 
down  In  this  case  (166  Pac.  61)  we  have  h^d 
that  tUs  contention,  so  far  as  it  relates  to 
section  11  of  article  1  of  our  Constitution,  is 
unsound;  and  the  same  line  of  reasoning 
pursued  and  the  same  authorities  cited  by 
Mr.  Justice  Moore  on  that  subject  lead  us  to 
the  conclusion  that  neither  the  Sixth  nor  the 
Fourteenth  Amendment  to  the  Constitution 
Is  violated  by  any  provision  of  the  section 
assailed. 

The  petition  for  rehearing  la  denied. 

MOORE,  BEAN,  and  McCAMANT,  JJ., 
concur. 


SMITH  V.  BOBINSON. 

(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

Tbial  «=»141— DiKEcnoN  of  Verdict— Uw- 
coNTBADicnn)  BvinENOT. 
In  an  attorney's  action  for  compensation, 
where  there  was  no  counterclaim  and  no  ciispute 
In  material  testimony,  and  there  could  rpasnn- 
ably  be  no  difference  of  opinion  as  to  infer- 
ences dedudble  from  the  evidence,  a  directed 
verdict  was  proper. 

In  Banc.  Appeal  from  Circuit  Court,  Jo- 
sephine County;    F.  M.  Oalklns,  Judpe. 

Action  by  Robert  O.  Smith  against  Emma 
G.  Robinson.  Judgment  in  Justice  court  for 
plalnUfr,  and  defendant  afipcaled  to  circuit 
court,  where  plaintiff  had  Judgment,  and 
defendant  again  appeals.    Affirmed. 

Crawford  &  Crawford,  of  Portland,  for 
appellant  A.  C.  Hough,  of  Grants  Pass, 
for  respondent 

BEAN,  J.  This  Is  an  action  for  money 
commenced  in  a  justice's  court  In  Joseph- 
ine county.     The  cause  was  appealed  to  the 
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circuit  court.  Jndgmeiit  went  for  the  plain- 
tiff in  both  courts,  and  the  defendant  appeals. 

The  complainant  alleges  that  between  Jan- 
uary 1,  1910,  and  July  1,  1910,  plaintiff  per- 
formed services  for  the  defendant  as  an 
attorney  at  law  of  the  reasonable  value  of 
$100,  no  part  of  which  has  been  paid.  Tlie 
defendant  filed  an  answer,  denying  each 
and  every  allegation  thereof,  and  denying 
that  said  alleged  services  were  worth  any 
sum  whatever  to  her.  The  cause  was  tried 
before  the  court  and  Jury.  Evidence  was 
Introduced  by  plaintiff  and  several  witness- 
es to  the  effect  that  the  services  were  per- 
formed as  alleged  and  were  reasonably 
worth  from  $100  to  $250;  that  while  the 
case  In  which  the  services  were  rendered  by 
the  attorney  was  decided  adversely  to  Miss 
Robinson  by  the  trial  court,  on  appeal  to 
this  court  she  won  the  case  upon  the  ques- 
tion presented  and  the  record  made  by  the 
plaintiff  as  her  attorney.  In  opposition  to 
this  evidence  defendant  testified  as  follows: 

"I  admit  that  he  rendered  me  services  of  $100. 
On  the  other  hand,  I  claim  that  really  he  owen 
me  damages  for  not  having  this  receiver  dia- 
missed." 

At  the  close  of  the  case  the  court  directed 
a  verdict  for  the  plaintiff. 

We  have  carefully  read  all  the  testimony, 
and  find  none  that  disputes  or  refutes  the  ev- 
idence of  plaintiff,  so  as  to  raise  any  issue 
to  be  submitted  to  the  Jury.  The  answer 
consists  of  a  general  denlaL  There  is  no 
counterclaim  pleaded,  there  Is  no  dispute  In 
the  testimony  as  to  the  material  facts,  and 
there  can  reasonably  be  no  difference  of 
opinion  as  to  the  Inferences  and  conclusions 
dedudble  from  the  evidence  so  as.  to  require 
the  Jury  to  pass  upon  the  same. 

The  Judgment  is  afiSrmed. 


A>a>ERSON  et  aL  v.  PHEGLEY  et  al. 
(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

1.  Afpeai,  and  Ebbob  iS=>1199  —  Remand— 
Pboceedinos  Below. 

Where,  on  appeal,  defendant's  motion  to  va- 
cate decree  and  permit  an  answer  is  disposed 
of  adversely  to  her,  the  trial  court  properly  de- 
nied such  a  motion  after  entry  of  decree  in  con- 
formity to  the  mandate. 

2.  Trusts  ^=9374  —  Bnfohcement— Suppi.k- 
xental  plbadina  —  expenses  dubinq 
Suit. 

The  remedy  of  a  defendant,  who,  pending  a 
suit  resulting  in  a  decree  that  property  was  held 
on  a  trust  agreement,  was  compelled  without  ag- 
gistaoce  to  bear  the  expense  of  preserving  the 
property,  redounding  to  the  benefit  of  plain- 
tiffs, as  well  as  such  defendant,  is  by  application 
to  the  trial  court  for  leave  to  file  a  supplemen- 
tal pleading,  to  the  end  that  the  expenditures 
may  be  established  as  a  necessary  and  proper 
expense,  and  charged  against  the  property,  and 
paid  as  other  costs  and  disbursements  of  the 
suit 

In    Banc.      Appeal    from    Circuit    Court, 
Josephine  County;  F.  M.  Calkins,  Judge. 
Suit    by    T.    K.    Anderson    and    another 


against  Orant  Phegley  and  another.  From 
an  adverse  order,  defendant  Emma  G.  Rob- 
inson appeals.    Affirmed,  as  modified. 

Beach,  Simon  &  Nelson,  of  Portland,  for 
appellant 

BEAN,  J.  [1]  This  is  an  appeal  by  de- 
fendant Emma  6.  Robinson  from  an  order 
denying  a  motion  to  vacate  a  decree  entered 
In  conformity  with  the  mandate  of  this  court 
issued  upon  rehearing.  The  original  opinioa 
In  this  case  Is  reported  in  71  Or.  331,  142 
Pac.  593,  and  that  on  rehearing  in  74  Or.  388, 
145  Pac.  642.  At  74  Or.  396.  145  Pac.  615, 
In  the  latter  opinion,  this  court,  speaking  by 
Mr.  Justice  Harris,  said: 

"This  court  has  decided  the  issues  presented 
on  the  entire  record,  as  that  record  was  made  by 
the  parties.  Every  issue  raised  by  the  pleadings, 
every  question  presented  by  the  record,  and 
every  right  asserted  in  the  pleadings  or  claimed 
from  the  evidence  by  any .  of  the  litigants,  has 
been  decided  and  determined.  The  case  as  made 
by  the  record  has  been  fully  adjudicated,  and 
this  court  cannot  now  remand  the  cause  for  the 
purpose  of  framing  what  would  be  equivalent  to 
a  new  case." 

The  motion  to  vacate  the  decree  and  per* 
mit  an  answer  to  be  filed  was  disposed  of  at 
that  time.  The  order  of  the  lower  court  de- 
nying the  same  is  affirmed. 

[2]  Defendant  Emma  G.  Robinson  shows 
by  a  verified  motion  and  affidavit  that,  on 
account  of  the  abandonment  of  the  property 
by  plaintiff  Anderson,  she  was  compelled  to 
and  did  defray  the  expenses  of  the  assess- 
ment work  and  maintenance  of  the  proper- 
ties which  were  the  subject-matter  of  the 
contracts  in  litigation,  and  expended  large 
stuns  of  money  in  the  preservation  and  pro- 
tection thereof;  that  the  property  involved 
in  this  suit  consists  of  mining  claims,  and 
that  under  the  laws  of  the  United  States  of 
America  It  was  necessary,  in  order  to  pre- 
serve the  same,  that  considerable  sums  of 
money  be  spent  thereon;  that  said  claims 
are  30  or  more  in  number,  and  that  tills  de- 
fendant, without  assistance  from  any  other 
parties  In  the  cause,  was  compelled-  to  and 
did,  during  a  long  period  of  years,  bear  said 
burden;  that  imder  the  decision  of  the  Sn- 
preme  Court  of  the  state  of  Oregon,  declar- 
ing the  agreement  set  forth  in  the  complaint 
herein  to  be  a  trust  agreement,  the  expendi- 
tures redounded  to  the  benefit  of  the  plain- 
tiffs herein,  as  well  as  to  this  defendant,  and 
should  be  charged  against  the  property,  and 
this  defendant  should  be  reimbursed  for  the 
same  out  of  the  first  proceeds  of  the  sale 
thereof. 

The  suit  was  commenced  November  9, 
1910,  and  a  decree  was  entered  on  January  1, 
1915,  upon  the  mandate  reissued  by  this 
court  Defendant's  remedy  as  to  this  part 
of  the  motion  should  be  to  apply  to  the  trial 
court  by  making  appropriate  supplemental 
allegations   in   regard   to   the   matter    and 
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amounts  of  tbe  expenditures  made  dnrlug 
tlie  pendency  of  the  suit  and  properly  serve 
the  same.  In  case  of  Issues  being  raised  In 
regard  tberetOt  tbe  same  should  be  heard  and 
determined,  to  the  end  that.  If  In  equity  re- 
imbursement should  be  made  for  any  neces- 
sary and  proper  expenses  Incurred  to  protect 
and  sustain  tbe  life  of  the  property  which 
was  the  subject-matter  of  the  suit  during  the 
pendency  thereof,  tbe  same  may  be  charged 
against  such  property  and  paid  as  other  costs 
and  disbursements  of  the  suit. 

The  motion  filed  may  be  treated  as  an  ap- 
plication to  file  such  a  supplemental  plead- 
ing, and  leave  is  granted  to  do  so;  aud  It  is 
M  ordered.  Neither  party  wUl  recover  costs 
upon  this  appeal. 


said  piaintiff  attempted  to  close  a  large  sliding' 
door  on  the  easterly  side  of  what  was  Known  aa 
'Mill  C  and  at  said  time  and  place,  large  bun- 
dles of  manufactured  paper,  each  bundle  weigh- 
ing approximately  125  pounds,  had  been  piled 
to  a  height  of  approximately  nine  feet,  and  bad 
been  piled  in  such  close  proximity  to  the  said 
sliding  door  that  the  top  of  said  pile  leaned  over 
and  against  the  said  sliding  door,  all  through  the 
carelessness,  recklessness,  and  negligence  of  said 
defendant,  and  on  account  thereof  several  of  said 
bundles  of  said  paper  fell  from  the  top  of  said 
pile  upon  and  against  this  plaintiff.  Injuring 
him  in  the  manner  hereinafter  described.  That 
the  place  where  said  plaintiff  was  required  to 
work  was  dangerous  and  involved  risk,  and  he 
was  required  to  work  around  said  heavy  bundles 
of  paper  so  dangerously  and  negligently  piled 
as  aforesaid,  and  said  defendant  failed  and  neg- 
lected to  use  every  device,  care,  and  precaution 
which  was  practicable  to  be  used  for  the  protec- 
tion and  safety  of  life  and  limb,  and  said  de- 
fendant was  careless,  reckless,  and  negligent  In 
requiring  said  plaintiff  to  work  In  said  dangerons 
place,  and  said  defendant  was  careiess,  reckless, 
and  negligent  in  not  preventing  said  heavy  bun- 
dles of  paper  from  being  piled  in  the  said  neg- 
ligent and  danferous  manner,  and  in  not  warn- 
ing this  plaintiff  of  said  danger;  and  said  de- 
fendant could  have  erected  between  said  sliding 
door  and  said  pile  of  bundles  of  paper  stanchions 
or  pieces  of  timber  running  from  the  ceiling  to 
the  floor  of  the  room  in  said  Mill  C,  which  would 
prevent  the  said  pile  or  the  said  bundles  of  paper 
from  leaning  against  said  sliding  door  and  from 
being  piled  in  the  said  dangerous  manner,  all  of 
which  could  have  been  done  without  interfering 
in  any  way  with  the  efficiency  of  the  structure 
or  other  anparatus  or  device.  As  a  direct  re- 
sult of  the  negligence  herein  slleged,  plaintul 
was  Injured  as  hereinafter  described." 

The  Injuries  suffered  by  the  plaintiff  and 
their  effect  are  particularly  described.    The 
answer  admits  that  the  plaintiff — 
"at  the  time  of  the  accident  complained  of  was 

^»=ir.=.  ^. ,...„„.  ., ^„„        -. ,  a  watchman  employed  by  this  defendant,  and  on 

TO  Sebv ANT— Safe  Piace  to  Wobk— Imjtjey  "the  12th  day  of  March.  1914,  received  an  iwury 


QUINN  T.  HAWI/EY  PULP  &  PAPER  CX). 
(Supreme 'Gourt  of  Oregon.    Sept.  25,  1917.) 

1.  Master  ano  Sebvant  €=>206(1) — Injukieb 
TO  Sbbvant— Actions — Iisistbuctions. 

In  a  servant's  action  for  injuries,  an  in- 
struction that,  "if  the  work  that  the  plaintiff 
engaged  in  was  not  work  involving  a  risk  or 
danger  then  any  contributory  negligence  on  the 
part  of  the  plaintiff  which  contributed  to  ap- 
proximately bring  about  the  accident,  then  the 
plaintiff  would  not  be  entitled  to  recover  any- 
thing on  this  action,  provided  of  course  that  the 
contributory  negligence  of  the  plaintiff  must 
have  been  in  one  of  more  of  the  respects  as  set 
forth  in  defendant's  answer,"  was  properly  re- 
fused as  tending  to  confuse  the  jury. 

2.  Trial  ®=>252(l)—lNSTEtrCTiON9— Evidence 
TO  Swppoet. 

While  a  party  Is  entitled  to  have  his  theory 
of  the  case  presented  to  the  jury  under  proper 
instructions,  there  must  be  some  testimony  tend- 
ing to  support  such  theory. 

3.  Mabteb  and  Servant  «=»130  —  Injuries 


Avoidable  bt  Master's  Care. 
If  the  process  used  by  the  employer  was  such 

as  in  fact  to  cause  hurt  to  the  employ*  when  it    _„    .     ■«. 

was  practicable  to  obviate  the  danger,  its  long ,  about  the  said  nUuntiff. 


at  the  miU  of  the  said  defendant  in  Oregon  City, 
at  that  portion  of  said  miU  known  as  Mill  C, 
by  certain  bundles  of  paper  falling  unon   or 


continuance  does  not  make  the  master  less  culpa- 
ble. 

4.  Tbial  «=>t:52(H)  —  iNSTBDcnoNS  —  Evi- 
dence. 
Evidence  in  a  servant's  action  for  injuries 
when  piles  of  baled  paper  fell  upon  him  hold 
to  warrant  refusal  of  instruction  based  on 
theory  that  the  plaintiff's  work  did  not  involve 
ride  or  danger  within  the  Employers'  Idability 
Law  (Laws  1911,  p.  16). 

In  Banc.  Appeal  from  Circuit  Court, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Action  by  W.  W.  Quinn  against  the  Hawley 
Pulp  &  Paper  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Tbe  complaint  alleges  the  corporate  char- 
acter of  the  defendant,  and  that  at  tbe  time 
of  the  Injury  complained  of  the  plaintiff  was 
employed  as  a  watchman  by  the  defendant, 
so  that  tbe  relation  of  employer  and  employ^ 
then  existed  between  tbem.  Then  follow 
these  averments: 

"That  on  the  12th  day  of  March,  1914,  while 
plaintiff  was  engaged  in  performing  the  duties 
imposed  upon  him  by  said  defendant,  and  while 
acting  under  instructions  from  said  defendant. 


Tbe  defendant  denied  all  the  other  alle- 
gations of  the  complaint,  except  Its  own  cor- 
porate existence.  Tbe  further  answer  attri- 
butes the  hurt  to  the  plaintiff's  own  careless- 
ness, alleges  that,  knowing  all  the  situation 
be  assumed  tbe  risk  of  tbe  employment,  and, 
lastly,  that  tbe  Injury  was  the  result  of  a 
pure  and  unavoidable  accident.  Tbe  new 
matter  of  the  answer  Is  traversed  by  the  re- 
ply. A  jury  trial  resulted  In  a  verdict  and 
judgment  In  favor  of  the  plaintiff,  from 
which  the  defendant  appeals. 

Wilbur,  Silencer  &  Beckett  and  G.  A.  Gore, 
all  of  Portland,  for  appellant  Griffith,  bel- 
ter &  Allen  and  P.  J.  Lonergan,  all  of  Port- 
land, for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  testimony  on  behalf  of  tbe 
plaintiff  showed,  in  substance,  tliat  while  he 
was  engaged  in  making  his  round  as  watch- 
man for  the  defendant  company  he  found  the 
door  leading  into  Mill  C  open,  and,  as  requlr- 
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ed  by  the  duties  of  his  station,  proceeded  to 
dose  It.  It  was  what  Is  known  as  a  sliding 
door,  hung  upon  overhead  Toilers.  The  paper 
was  In  bales  weighing  about  125  pounds  each, 
and  was  piled  up  to  a  height  of  about  eight 
or  nine  feet  and  in  such  close  proximity  to 
the  door  that  on  undertaking  to  close  it  four 
of  them  fell  down  upon  the  plaintifC  and  in- 
jured him  in  the  manner  described  in  the 
complaint.  The  only  testimony  on  behalf  of 
the  defendant  was  that  of  two  employes,  who 
testified  substantially  that  they  piled  the  pa- 
per in  the  usual  way.  It  was  shown  In  testi- 
mony, for  the  purpose  of  proving  that  it  could 
be  done,  that  after  the  accident  the  cbmpany 
caused  stanchions  to  be  erected,  against 
which  the  paper  could  be  piled  without  In 
any  way  interfering  with  the  operation  of 
the  door  or  the  storage  of  the  bales.  The 
defendant  maintains  as  Its  theory  of  the 
case  that  this  was  not  a  work  involving  risk 
or  danger,  and  hence  did  not  come  within  the 
operation  of  the  Employers'  Liability  Law. 
The  excerpt  from  that  statute  applicable  to 
this  case  reads  as  follows: 

"And  generally,  all  owners,  contractors  or  sub- 
contractors and  other  persons  having  charge  of, 
or  responsible  for,  any  work  involving  a  risk 
or  danger  to  the  employes  or  the  public,  shall 
use  every  device,  care  and  precaution  which  it 
is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional  coat 
of  suitable  material  or  safety  appliance  and  de- 
vices."   Laws  1917,  p.  17. 

[1]  The  instruction  propounded  by  the  de- 
fendant to  raise  this  question  is  here  quoted: 

"If  the  work  that  the  plaintiff  engaged  in  was 
not  work  involving  a  risk  or.  danger  then  any  con- 
tributory negligence  on  the  part  of  the  plaintiff 
which  contributed  to  approximately  bring  about 
the  accident,  then  the  plaintiff  would  not  be 
entitled  to  recover  anything  on  this  action,  pro- 
vided of  course  that  the  contributory  negli- 
gence of  the  plaintiff  must  have  been  in  one 
of  more  of  Uie  respects  as  set  forth  in  defend- 
ant's answer." 

This  requested  charge  is  so  Involved  that. 
Instead  of  enlightening-  the  Jury,  it  would 
have  tended  to  confuse  them,  and  hence  on 
that  groimd  alone  was  properly  refused. 

[2]  It  is  true  that  a  party  is  entitled  to 
have  his  theory  of  the  case  presented  to  the 
Jury  imder  proper  instriictions.  Flore  v. 
Ladd,  25  Or.  423,  425,  36  Pac.  672;  Farmers' 
Bank  v.  Woodell,  38  Or.  294,  307,  61  Pac.  837, 
65  Pac.  520;  State  t.  Smith,  43  Or.  109,  114, 
71  Pac.  973;  Cerrano  v.  P.  Ry.  L.  &  P.  Co., 
62  Or.  427,  126  Pac.  37.  This,  however.  Is 
quallQed  by  the  requirement  that  there  must 
be  some  testimony  tending  to  prove  the  theo- 
ry of  the  party  complaining.  The  reason  of 
this  is  that  the  Jury  is  charged  with  the  duty 
of  considering  the  testimony.  To  aid  them 
in  so  doing  the  court  Instructs  them  as  to  the 
law  applicable  thereto.  If  there  be  no  evi- 
dence to  which  the  requested  charge  properly 
may  be  applied,  to  give  It  would  be  confusing 


to  the  Jury,  as  an  abstraction  foreign  to  the 
case. 

[3,  4]  The  testimony  on  behalf  of  the  plain- 
tiff was  utterly  undisputed.  It  showed  that 
he  was  injured  while  in  the  usual  prosecutloo 
of  his  employment.  We  thus  have  a  situa- 
tion, delineated  by  the  evidence  on  his  be- 
half, where,  In  the  discharge  of  his  duty  in 
the  customary  manner,  he  was  injured  by  the 
falling  upon  him  of  the  paper  so  piled  as  to 
cause  that  result  by  the  closing  of  the  door. 
That  the  bales  were  stacked  up  in  the  usual 
way  does  not  controvert  the  showing  of  the 
plaintiff.  If  that  was  the  habitual  method 
of  storing  the  paper,  the  w(mder  is  that  some 
one  was  not  hurt  before  the  injury  in  ques- 
tion. If  the  process  used  was  such  as  in 
fact  to  cause  hurt  to  the  employs,  when  it 
was  practicable  to  obviate  the  danger,  Ita 
long  continuance  does  not  make  It  less  cul- 
pable. There  was,  therefore,  no  theory  of 
the  case  to  which  the  requested  diarge,  even 
If  properly  stated,  would  have  been  applica* 
ble ;  hence  it  was  not  error  to  refuse  it. 

The  case  stated  and  proved  by  uncont'ro- 
verted  testimony  lies  clearly  within  the  pur- 
view of  the  enactment  under  consideration. 
The  Instructions  given  and  assigned  as  error 
are  proper  statements  of  the  law  as  declared 
by  the  statute  mentioned.  In  brief,  there 
was  nothing  in  the  testimony  taking  the  case 
out  of  the  operation  of  the  Employers'  lia- 
bility Law,  and  hence  It  was  not  error  to  re- 
fuse to  go  Into  the  abstract  question  predicat- 
ed upon  the  theory  that  the  work  was  not  one 
involving  a  risk  or  danger. 

The  Judgment  is  affirmed. 


WESTERN  WAREHOUSE  CO.  v.  NEW  AM- 
STERDAM CASUALTY  CO. 
(Supreme  Court  of  Oregon.     Sept.  25,  1917.) 

1.  Insubance  «=»435— iNDKMNrrr— Pebsonai. 

IHJTJBT— LlABttlTT. 

Insurer  held  not  liable  on  an  kccldent  indem- 
nity policy  for  injury  of  plaintiff'B  employ*  in 
elevator  aiccident;  the  accident  occurring  while 
the  employ^  was  engaged  in  boarding  up  the 
shaft,  and  not  while  he  was  in  the  car,  or  in  the 
elevator  well  or  holstway,  or  while  entering  or 
alighting  from  the  car,  for  which  accidents  alone 
the  contract  provided  indemnity,  and  the  eleva- 
tor being  in  use,  during  the  progress  of  such 
work,  contrary  to  policy  provisions. 

2.  WiTNEBSES  ®=»387  —  Inconsistkitt  Statb- 
JOINTS— Ckoss-Examtnation. 

In  action  on  accident  indemnity  policy,  the 
president's  written  report  of  accident  and  plain- 
tiff's answer  in  suit  by  injured  employe  were  ad- 
missrible  on  cross-examination,  in  view  of  L.  O. 
L.  §  860,  providing  that  the  adverse  party  may 
cross-examine  as  to  any  matter  stated  in  or 
connected  with  the  direct  examination,  and  sec- 
tion 864,  providing  that  a  witness  may  be  im- 
peached by  evidence  that  he  has  made  at  other 
times  statements  inconsistent  with  present  testi- 
mony, and  if  such  statements. be  in  writing  they 
shall  be  shown  to  the  witness,  and  section  711, 
providing  that  when  part  of  an  act,  declaration, 
or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  Inquired  into 
by  the  other  party,  and  when  a  detached  act. 
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etc.,  is  given  in  evidence,  any  other  act  necea- 
■ary  to  make  it  underatood  may  also  be  intro- 
duced, where  plaintiff's  witnesses  testified  as  to 
the  details  of  tiie  accident,  and  had  Introduced  in 
evidence  the  injured  employe's  complaint,  which 
was  a  detached  writing,  for  the  proper  explana- 
tion of  which  the  admission  of  the  answer  was 
necessary. 
8.  Witnesses  «s>266%— OiiosB-BxAiairAXiON 

— El'FECT. 

Crosa-ezamiiiation  of  a  witness  i8_  part  of 
the  case  of  the  party  for  whom  he  testifies,  and 
the  court  is  authorized  to  consider  paoerB  admit- 
ted on  cross-examination  as  part  of  plaintiff's 
case  in  chief,  and  to  draw  conclusions  of  fact 
therefrom. 

4.   INBUBANCE  «=»646(6)  —  iRDBltlTITT  —  PKB- 

soNAT  Injury— Btjbden  of  Pboof. 
In  action  on  an  accident  indemnity  policy,  it 
was  incumbent  on  plaintiff  to  prove  tliat  the  in- 
Jury  to  his  employfi  came  within  the  policy 
terms;  the  defendant  being  entitled  to  rebut  this 
by  cross-examination. 

Department  1.  Aroeal  from  Clrcnlt  Oourt, 
Mnltnomah  Connty;  O.  U.  Gantenbein, 
Judge. 

Action  by  the  Western  Warehouse  Com- 
pany against  the  Mew  Amsterdam  Casualty 
Company.  Jndgmait  ot  noDaxdt,  and  plain- 
tiff appeals.   Affirmed. 

The  defendant  issued  an  indemnity  iwllcy, 
insuring  the  plaintiff  against  liability  for  ac- 
cident happening  in  connection  with  the  oper- 
ation of  the  tatter's  elevator.  The  complaint 
alleges  an  injury  to  one  of  the  plaintiff's  em- 
ploy^, for  which  it  was  compelled  to  re- 
spond to  him  In  damages  recovered  by  an  ac- 
tion at  law,  which  the  defendant  here  was 
called  upon  to  defend,  bnt  refused.  It  is  said, 
also,  that  the  defendant  denies  liability  under 
its  policy,  and  that  the  plaintiff  has  fully 
complied  with  all  its  conditions.  The  Issu- 
ance of  the  policy  and  the  haK>enlng  of  the 
accident  to  the  employ^  are  admitted;  but 
the  suibetanoe  of  the  defense  is  that  the  ac- 
cident for  which  indemniflcatlon  is  sought  is 
not  within  the  terma  of  the  policy.  At  the 
close  of  the  plaintlfTs  case  In  a  jury  trial,  a 
judgment  of  nonsuit  was  entered  against  It 
on  motion  of  the  defendant.  The  plaintiff  ap- 
peals, and  relies  upon  that  ruling  as  the  prtn- 
<dpal  error. 

Wm.  P.  Lord,  of  Portland,  for  appellant 
Frank  J.  Lonergan,  of  Portland,  for  respond- 
ent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  facts  disclosed  by  the  testimony 
of  the  plaintiff  are  substantlaUy  these:  In 
the  warehouse  which  it  occupied  there  was 
an  elevator,  extending  from  the  basement  to 
the  upper  stories  of  the  building.  It  was  In- 
stalled against  the  north  wall,  which  forms 
one  side  of  the  shaft  The  entrance  to  the 
elevator  was  on  the  south  side,  and  when  not 
in  use  gates  there  prevented  persons  from  en- 
tering. Except  where  shut  in  by  partition 
walls  or  a  stairway,  the  east  and  west  sides 
of  the  elevator  shaft  were  barred  only  by  two 
planks,  about  8  Inches  wide,  nailed  to  the  up- 


rights forming  the  frame  of  the  shaft  and 
constituting  a  barrier  about  3^^  feet  high. 
An  inspector,  however,  required  this  shaft  to 
be  Inclosed  to  a  greater  height  where  thus 
exposed.  The  president  of  the  defendant  di- 
rected two  employes,  named  Rutt  and  Bar- 
ringer,  to  take  some  waste  lumber  from  the 
basement  and  board  up  the  sides  of  the  eleva- 
tor shaft  on  the  different  stories  of  the  build- 
ing where  it  was  open,  as  described.  They 
had  completed  the  work  in  the  basement  and 
as  far  up  as  the  second  story.  There  re- 
mained yet  to  be  finished  the  part  in  the  third 
story.  At  this  juncture  Barrlnger  was  called 
to  receive  some  freight  for  storage  in  the 
warehouse.  He  accordingly  left  Rutt  to  go 
on  with  the  task.  The  latter  engaged  in  car- 
rying some  boards  up  the  stairway  to  the 
third  story  for  the  purpose  of  completing  the 
job.  While  he  was  thus  employed,  Barrlnger 
operated  the  elevator  for  the  purpose  of  mov- 
ing freight,  when,  for  some  reason  not  dis- 
closed, Rutt  got  his  head  and  shoulders 
caught  under  the  descending  counterweights 
of  the  machine  and  was  Injured.  It  was  for 
the  damages  plaintiff  here  was  compelled  to 
pay  Rutt  as  the  result  of  his  action  against 
it  which  the  present  defendant  is  called  upon 
to  pay  under  its  Indemnity  policy. 

[1]  The  admitted  policy  provides  that  the 
defendant  agrees  to  Indemnify  the  plaintiff — 
"against  loss  from  the  liability  imposed  by  law 
upon  the  assured  for  damages  on  account  of  bod- 
ily injuries  accidentally  suffered  or  alleged  to 
have  been  suffered  while  this  policy  is  in  force, 
including  death  resulting  at  any  time  therefrom, 
by  any  person  or  persons  while  in  the  car  of  any 
of  the  elevators  described  in  the  schedule,  or  in 
the  elevator  well  or  hoistway  thereof,  or  while 
entering  upon  or  alighting  from  such  car,  sub- 
ject to  the  following  conditions:  Condition  A. 
This  policy  does  not  cover  •  •  •  loss  from 
liability  from  injuries  or  death  suffered  by  or 
caused  by  ♦  ♦  •  (2)  any  person  during  the 
making  of  additions  to  or  structural  alterations 
in  or  extraordinary  repairs  of  any  elevator  plant, 
unless  a  written  permit  is  granted  by  the  com- 
pany specifically  describing  the  work;  but  no 
elevator  shall  be  used  for  any  service  while  ad- 
ditions, alterations,  or  repairs  of  any  kind  are 
being  made  in  or  about  such  elevator.    *    •    •  " 

The  part  of  the  policy  quoted  prior  to  con- 
dition A  affirmatively  states  to  what  persons 
the  Indemnity  is  to  be  applied.  It  Is  (1)  to 
any  person  or  persons  while  In  the  car  of  any 
of  the  elevators  described;  (2)  to  any  person 
or  persons  in  tbe  elevator  well  or  hoistway 
thereof;  or  (3)  to  any  persons  while  enter- 
ing upon  or  alighting  from  sa<di  car.  Rntt 
did  not  come  within  any  of  these  classes.  He 
was  not  in  the  car,  nor  in  the  elevator  well, 
nor  entering  upon  or  alighting  from  the  car. 
On  the  other  band,  the  condition  is  a  negative 
statement,  limiting  the  liability  of  the  in- 
surer. It  is  said  in  the  policy  that  it  does 
not  cover  loss  from  liability  for  Injuries  suf- 
fered by  any  person  whatever  while  addi- 
tions or  repairs  are  being  made  to  the  ele- 
vator plant;  further,  that  no  elevator  shall 
be  operated  while  additions,  alterations,  or 
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repairs  of  any  kind  are  being  made  In  or 
about  such  elevator.  Directions  had  beeii 
given  to  B«tt,  with  his  fellow  employ^,  to 
board  up  the  open  spaces  on  the  elevator 
shaft,  wherever  open.  This  work  was  In 
process,  and  had  not  been  completed  at  the 
time  of  the  accident  Moreover,  the  elevator 
was  being  used  for  service  In  moving  freight 
while  these  repairs  about  it  were  being  made, 
all  contrary  to  the  condition  mentioned.  It 
Is  not  pretended  that  any  permit,  either  ver- 
bal or  written,  was  granted  by  the  company 
describing  the  work  to  be  done.  Considering 
both  the  positive  and  the  negative  terms  of 
the  policy,  Rutt  was  not  within  their  pur- 
view, and  hence  there  could  be  no  recovery 
on  the  case  thus  made  for  the  plaintlfl  on 
the  evidence. 

[2]  The  plaintiff's  complaint,  of  course,  was 
a  statement  of  its  cause  of  action,  designed  to 
bring  Rutt  within  the  category  of  persons 
for  the  Injury  of  whom  the  indemnity  would 
be  available,  and  the  effort  of  those  who  tes- 
tified for  It  was  towards  that  end.  A  witness 
for  the  plaintiff,  who  at  the  time  of  the  In- 
Jury  was  its  president,  was  on  cross-examina- 
tion confronted  with  a  report,  made  and 
signed  by  him  as  such  president  and  directed 
to  the  defendant,  stating  the  circumstances 
of  the  casualty,  in  which  he  answered  the 
question,  "How  did  accident  happen?"  in  this 
language,  referring  to  the  injured  employe: 

"Was  moving  merchandise  and  nailing  up 
boards  on  elevator  shaft  to  prevent  any  mer- 
chandise falling  down  shaft  He  looked  over 
railing  as  cage  was  going  up,  and  the  balance 
weights,  descending,  caught  bis  bead  and  shoul- 
der between  weight  and  railing." 

In  support  of  Its  contention  here,  the  plain- 
tiff put  in  evidence  the  complaint  in  the  case, 
which  Rutt  brought  against  it  and  in  whlCh 
he  recovered  damages,  together  with  the  sum- 
mons, the  verdict,  and  the  cost  bill  therein. 
The  defendant  here  offered  the  answer  which 
the  present  plaintiff  made  in  that  litigation, 
wherein  it  was  stated,  In  substance,  that  at 
the  time  of  the  accident  Rutt  was  making  re- 
pairs about  the  elevator  shaft  The  answer 
was  verified  by  a  witness  for  the  plaintiff 
here,  who  at  the  time  of  the  injury  was  its 
secretary.  The  report  and  the  ans-wer  re- 
ferred to,  after  having  l>een  presented  to  the 
witnesses  who  signed  them,  were  Introduced 
in  evidence  as  part  of  their  cross-examina- 
tion, on  the  ground  that  they  tended  to  con- 
tradict their  present  statements.  The  plain- 
tlfl here  predicates'  error  on  the  admission 
of  the  two  documents. 
It  is  said  in  section  860,  L.  O.  L.: 
"The  adverse  party  may  cros»ezamine  the 
witness  as  to  any  matter  stated  in  his  direct  ex- 
amination, or  connected  therewith,  and  in  so 
doing,  may  pot  leading  questions.    •    •    •  " 

Section  864,  L.  O.  L,  provides: 
"A   witness  may  also  be  impeached   by  evi- 
dence that  be  has  made,  at  other  times,  state- 


ments inconsistent  with  Ills  present  testimony; 
but  before  this  can  be  done,  the  statements  must 
be  related  to  him.  *  *  *  If  the  statements 
be  in  writing,  they  shall  be  shown  to  the  witness 
before  any  question  is  pot  to  liim  concerning 
them." 

It  is  also  stated  by  section  711,  I<.  O.  L.: 

"When  part  of  an  act,  dedaration,  conversa- 
tion, or  writing  is  given  m  evidence  by  one  par- 
ty, the  whole,  on  nie  same  subject,  may  be  in- 
qnired  into  by  the  other ;  when  a  letter  is  read, 
the  answer  may  be  given ;  and  when  a  detached 
act,  declaration,  conversation,  or  writing  is  giv- 
en in  evidence,  any  other  act,  declaration,  con- 
versaticm,  or  writing  which  is  necessary  to  make 
it  understood  may  also  be  given  in  evidence." 

The  witnesses  in  question  had  testified  at 
length  upon  the  question  of  the  happening  of 
the  accident.  It  was  legitimate  cross-exam- 
ination to  interrogate  them  as  to  their  dec- 
larations in  direct  testimony,  and  as  to  mat- 
ters properly  connected  therewith.  Confront- 
ing them  with  the  papers  mentioned  was  per- 
missible In  that  re4>ect,  so  as  to  bring  out 
the  whole  truth  of  that  branch  of  the  case. 
In  addition  to  this.  It  was  allowable  to  in- 
troduce the  answer  mentioned,  because  the 
complaint  in  the  action  of  Rutt  against  the 
present  plaintiff  was  a  detached  writing,  for 
the  proper  explanation  of  which  the  admis- 
sion of  the  answer  was  necessary. 

[S]  Under  the  authority  of  Ah  Doon  v. 
Smith,  25  Or.  88,  34  Pac.  1003,  the  cross-ex- 
amination of  a  witness  is  part  of  the  case  of 
the  party  for  whom  be  testifies.  The  admis- 
sion of  the  iMipers  not  being  erroneous,  the 
court  was  authorized  to  consider  them  as 
part  of  the  plaintiff's'  case  in  chief,  and  to 
draw  from  them  the  condusion  of  fact  that 
Rutt  was  not  within  the  terms  of  the  policy, 
so  as  to  call  upon  the  defendant  for  indemnity 
for  an  injury  happening  to  him.  It  is  not 
strictly  a  case  of  the  defendant  establishing 
an  affirmative  defense,  within  the  meaning  of 
Hlldebrand  v.  United  Artisans,  50  Or.  159, 
91  Paa  642,  and  McGregor  v.  O.  R.  &  N.  Co., 
60  Or.  527,  93  Paa  465,  14  L.  B.  A.  (N.  S.) 
6C8,  dted  by  the  plaintiff. 

[4]  It  was  incumbent  here  upon  the  Ware- 
house Company  to  prove  that  Rutt  was  a  per- 
son within  the  terms  of  the  policy  at  the 
time  he  received  the  Injury,  and  the  defend- 
ant was  entitled  to  break  down  its  opponent's 
case  on  the  testimony  by  cros&'^xamlnation, 
with  the  result  that  the  plaintiff  failed  to 
prove  a  case  sufficient  to  be  submitted  to  the 
Jury.  We  deem  It  unnecessary  to  consider  the 
other  grounds  specified  In  the  motion,  to  the 
effect  that  it  had  not  been  shown  that  the 
plaintiff  had  paid  the  Rutt  Judgment  in  money. 

The  nonsuit  was  right,  and  must  be  af- 
firmed. 

McBRID%  O.  3.,  and  BBAN  and  BENSON, 
JJ„  concur. 
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McPHEBTERS  v.  SMITH. 
(Supreme  Court  of  Oregon.     Sept.  25,  1917.) 

1.  Tbial  ^=3397(2)— Findings  or  Fact— Nb- 

CESSITT. 

In  an  action  for  the  price  of  a  piano  condi- 
tionally sold,  where  the  sole  defense  was  that 
the  quality  of  the  instrument  was  misrepresent- 
ed by  plaintiff,  a  judgment  tor  the  return  of  the 
piano  could  not  be  sustained,  in  the  absence  of 
a  finding  of  fact  as  to  whether  the  quality  of 
the  instrument  was  misrepresented.    ' 

2.  Tbial  (8=392(1)— Findings  of  Fact— Nk- 
CEsaiTY— Requests. 

Where  the  findings  are  sufficient  to  justify 
a  judgment  for  one  party,  and  the  other  party 
fails  to  object  to  them,  or  to  request  findings 
conformable  to  hia  theory,  the  findings  mitde 
will  stand ;  but  such  is  not  the  rule  where  the 
findings  made  are  insufficient  to  justify  a  judg- 
ment for  either  party. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  Joseph  McPheeters  against  Dr. 
N.  li.  Smith.  From  the  judgment  rendered, 
plaintiff  appeals.  Beversed,  and  new  trial 
ordered. 

This  Is  an  action  to  recover  upon  a  condi- 
tional  sale,  note,  and  contract  for  tbe  pur- 
diase  of  a  piano.  In  his  answer  defHidant 
alleges  fraud  and  misrepresentation  as  to 
the  character  and  quality  of  the  instrument. 
The  matter  in  the  answer  having  been  put  in 
issue  by  appropriate  denials,  the  following 
findings  were  rendered: 

"The  contract  was  made  as  is  alleged  and 
agreed  npon:  the  price  of  the  piano  was  grgesly 
in  excess  of  its  marlcet  value ;  the  defendant  has 
paid  more  than  the  value  of  the  piano  in  in- 
stallments ;  the  defendant  has  agreed  and  of- 
fered to  return  the  piano,  forfeiting  all  nayments 
made ;  the  plaintiff  refuses  to  accept  the  piano, 
because  invention  has  greatly  improved  the  pi- 
ano, and  has  made  the  old  piano  one  of  the 
Middle  Ages;  the  plaintifE  will  not  take  back 
the  piano,  because  he  wants  judgment  for  the 
unpaid  balance." 

The  court  decreed: 

"The  court  havine  heretofore  prepared  and 
filed  its  findings  of  lact  and  conclusions  of  law 
herein,  and  it  appearing  therefrom  that  the 
plaintiff  is  entitled  to  a  judgment  for  the  return 
of  the  piano  described  in  the  defendant's  answer 
and  referred  to  in  said  findings  of  fact,  and 
that  neither  party  shall  recover  costs  and  dis- 
bursements, it  is  therefore  ordered  and  adjudged 
that  the  defendant  be  and  he  is  hereby  required 
to  deliver,  and  the  plaintiff  is  hereby  required 
to  accept,  the  return  of  the  piano  described  m 
the  answer  of  the  defendant  hereiUj  to  wit,  a 
Ferrand  (jecelia  piano,  and  that  neither  party 
recover  costs  in  said  action." 

There  was  no  request  by  either  jparty  for 
further  or  additional  findings,  and  there  Is 
no  bill  of  exceptions. 

Boon  Cason,  of  Portland,  for  appellant 
Alex  Bernstein,  of  Portland  (Bernstein  & 
Cohen,  of  Portland,  on  the  brief),  for  re- 
spondent 

McBBIDB,  0.  J.  (after  stating  the  facts 
as  above).      [1]  Defendant  in   his  answer, 


while  first  formally  denying  the  contract 
practically  admits  that  he  made  it,  si%gest- 
ing  only  certain  immaterial  variations,  and 
asks  to  be  relieved  from  It  because  the 
quality  of  the  Instrument  was  misrepresent- 
ed to  him  by  the  seller.  This  was  substan- 
tially the  sole  issue  made  by  the  pleadings. 
It  was  an  affirmative  defense,  and  before 
defendant  could  have  a  judgment  releasing 
him  from  what  was  otherwise  his  confessed 
legal  obligation  to  pay  for  the  instrument 
there  should  have  been  a  finding  of  facts 
showing  that  the  defense  was  true.  This  is 
the  holding  in  Freeman  v.  Tsummer,  50  Or. 
287,  91  Pac.  1077.  Here  there  is  no  finding 
upon  the  only  issue  upon  which  defendant 
depended  to  exonerate  him  from  payment — 
in  fact,  no  finding  upon  any  material  issue 
in  the  case,  and  therefore  nothing  upon 
which  to  base  a  judgment 

[J]  Where  the  findings  are  suflldent  to  ju»- 
tiftr  a  Judgment  for  one  party,  and  the  other 
party  fails  to  object  to  them,  or  to  request 
findings  conformable  to  his  theory,  the  find- 
ing made  will  stand;  but  such  Is  not  the  rule 
where  the  findings  made  are  Insufildent  to 
Justify  a  Judgment  for  either  party. 

It  is  to  be  regretted  that  the  appealing 
party  did  not  bring  up  the  evidence  by  a 
bill  of  exceptions,  as  we  might  then  have 
been  enabled  to  dispose  of  this  small  case 
without  a  new  trial ;  but  in  the  present  con- 
dition of  the  record  the  judgment  must  be 
reversed,  and  a  new  trial  ordered. 

BBNSOX,  BURNETT,  and  BEAN,  JJ., 
concur.    HARRIS,  J.,  not  sitting. 


MACIiBAY  ESTATE  CO.  v.  MII/LER  et  al. 

(Supreme  Court  of  Oregon.     Sept  26,   1917.) 

1.  Costs  c=»219— Cost  Bill— Objections. 

L.  O.  L.  is  569,  570,  providing  for  the  tax- 
ing of  costs  and  disbursements,  declare  that  no 
disbursements  shall  be  allowed  to  any  party, 
unless  he  shall  serve  upon  such  adverse  party 
or  parties  as  are  entitled  to  notice  by  law,  and 
file  with  the  clerk  five  days  after  rendition  ot 
judgment,  his  statement,  with  proof  of  service, 
if  notice  to  the  adverse  party  is  req'uired,  show- 
ing with  reasonable  certainty  the  items  of  all 
disbursements,  that  the  statement  of  disburse- 
ments thus  filed  and  costs  shall  be  entered  as 
of  course  by  the  clerk  as  part  of  the  judgment 
or  decree,  unless  the  adverse  party,  within 
five  days  from  the  expiration  of  the  time  al- 
lowed to  file  such  statement,  shall  file  his  ob- 
jections thereto,  and  that,  as  soon  as  convenient 
after  objections  are  filed,  the  court  or  judge 
thereof  shall  proceed  to  hear  and  determine  all 
the  issues  involved.  Defendants  served  on  plain- 
tifC  a  bill  of  costs  and  disbursements,  and  on 
the  following  day  plaintiff  filed  Its  objections. 
Several  days  thereafter,  within  the  time  limited, 
defendants  filed  their  cost  bill,  which  had  al- 
ready been  served.  Beld,  that  as  the  cost  bill 
was  duly  filed,  and  the  objections  were  directed 
to  it,  they  will  not  be  disregarded  because  diey 
were  filed  before  the  cost  bill  itself  was  ffled. 


«B>For  other  easn  see  urns  toplo  and  KST-NUMBBR  In  aU  Key-Numbered  Digests  and  Index** 
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2.  Costs  €=3  184<7)  —  Aixowanck  —  Witness 
Fees. 
L.  O.  Ia  {  566,  declares  that  a  party  enti- 
tled to  costs  shall  recover  all  necessary  dis- 
bursements, includini;  the  fees  of  officers  and 
witnesses.  Section  56T  declares  that  in  a  suit 
in  equity  costs  and  disburseinents  shall  be  al- 
lowed to  the  party  in  whose  favor  a  decree  is 
given  in  an  action.  Held,  that  the  disbursements 
are  to  be  confined  to  what  is  necessary,  and 
\(rhere  defendants  by  their  answer  showed  that 
a  suit  apparently  to  settle  a  disputed  boundary 
involved  a  title  to  land,  and  that  the  ordinary 
action  of  ejectment  was  proper,  and  the  court, 
having  sustained  their  contention,  dismissed  the 
suit,  defendants  are  not  entitled  to  claim  as  costs 
and  disbursements  fees  paid  witnesses. 

In  Banc.  Appeal  from  Circuit  Court,  Cur- 
ry County;  J.  S.  Coke,  Judge. 

Suit  by  the  Macleay  Estate  Company,  a 
corporation,  against  Alfred  S.  Miller  and 
others.  The  suit  was  dismissed,  and  there- 
after, plaintiff's  objections  to  the  cost  bill 
of  defendants  being  overruled,  plaintiff  ap- 
Pf^ls.    Judgment  modified. 

This  was  a  suit  in  equity,  apparently  for 
the  purpose  of  settling  a  disputed  boundary. 
The  answer,  which  was  unchallenged  by  the 
plaintiff,  made  averments  showing  that  the 
real  dispute  was  as  to  the  title  of  land  In- 
cluded within  certain  delimitations,  so  that 
the  remedy  of  the  plaintiff,  If  any,  was  by 
the  ordinary  action  of  ejectment.  With  this 
state  of  the  pleadings  before  It,  tbe  court, 
sitting  In  chancery,  dismissed  the  suit,  on 
motion  of-  the  defendants,  for  want  of  eq- 
uitable Jurisdiction.  Thereupon  they  served 
upon  the  plaintiff  a  bill  of  costs  and  disburse- 
ments, claiming,  among  other  items,  $77.10 
for  fees  of  witnesses.  The  next  day  after 
this  service,  the  plaintiff  filed  its  objections 
to  the  cost  bill,  attacking  the  witness  fees, 
and  claiming,  also,  that  the  filing  fee  of  the 
defendants  was  properly  $2.50,  instead  of 
$5.  Several  days  later  than  this,  the  defend^ 
ants  filed  their  cost  bill,  which  had  been 
served  as  stated.  Afterwards  the  matter  was 
submitted  to  the  court  on  the  cost  bill  and 
objections,  whereupon  an  order  was  entered 
to  the  effect  that  the  objections  to  the  cost 
bin  of  the  defendants  be  overruled ;  but  the 
court  did  not  make  or  file  with  the  clerk  an 
Itemized  statement  of  the  costs  and  disburse- 
ments as  allowed.  From  this  decision  the 
plaintiff  appealed. 

J.  C.  Johnson,  of  Gold  Beach,  for  appel- 
lant. Collier  H.  Buffington,  of  Gold  Beach, 
for  respondents. 

PER  CUBIAM.  [1]  The  procedure  relat- 
ing to  demands  of  this  sort  and  contests 
thereupon  Is  prescribed  in  sections  569  and 
570,  L.  O.  li.  A  party  claiming  costs  and 
disbursements  may  file  bis  bill  without  serv- 
ing the  same,  unless  otherwise  required  by 
rule  of  court,  within  five  days  after  the  ren- 
dition of  the  Judgment.  After  the  expiration 
of  that  period,  but  not  later  than  the  first 
day  of  the  next  regular  term,  the  statement 
of  disbursements  may  be  filed;    but  In  such 


case  it  must  be  served  on  the  adverse  party, 
whether  be  has  appeared  or  not  Within  five 
days  from  the  expiration  of  the  time  allowed 
to  file  such  a  statement,  the  adverse  party 
shall  file  his  objections  thereto.  The  state- 
ment of  disbursements  and  the  objections 
constitute  the  sole  pleadings  in  this  andUary 
litigation.  The  court  or  Judge  is  then  re- 
quired to  hear  the  matter,  and,  as  soon  as 
convenient  thereafter,  shall  make  and  file 
with  the  clerk  a  correct  Itemized  statement 
of  the  costs  and  disbursements  as  allowed, 
and  shall  render  Judgment  thereon  accord- 
ingly for  the  party  in  whose  favor  the  same 
were  allowed.  This  is  conclusive  as  to  all 
questions  of  fact,  but  an  appeal  may  be  taken 
from  the  decision  of  the  court  or  Judge  on 
the  allowance  and  taxation  of  costs  and  dis- 
bursements on  issues  of  law  only. 

The  service  of  the  cost  bill  was  a  notice 
to  the  plaintiff  of  the  amount  to  be  claimed 
by  the  defendants.  It  then  had  five  days 
after  the  filing  of  this  statement  within 
which  to  file  its  objecticms.  Although  they 
were  filed  before  the  cost  bill  Itself  was  filed, 
yet  the  objections  were  In  fact  before  the 
court  as  well  as  the  bill  Itself.  If  the  de- 
fendants considered  them  improvldentiy  filed, 
their  remedy  was  by  motion  to  strike  them 
out,  the  same  as  though  they  had  not  been 
properly  v^fled,  or  there  was  some  other 
objection  to  the  form  of  the  pleading,  rather 
than  to  the  substance.  With  this  statement 
of  disbursements  on  the  one  hand,  and  the 
objections  thereto  on  the  other,  in  very  truth 
l)efore  it,  the  court  should  have  considered 
them  on  their  merits,  In  the  absence  of  a  mo- 
tion to  strike  out  the  objections  as  not  be- 
ing filed  in  the  proper  time.  Of  course,  if 
the  cost  bill  bad  not  been  filed  at  aU  after 
having  been  served,  the  objections  would 
have  been  Inert ;  but  It  would  be  sacrlfldng 
substance  to  form  to  decline  to  consider 
them,  with  the  bill  filed  as  It  was,  in  the  ab- 
sence of  a  motion  to  strike  them  out. 

[2]  The  court  should  have  made  a  detailed 
statement  of  costs  and  disbursements  proper 
to  be  allowed.  The  Judgment  was  erroneous 
In  this  respect,  and  It  becomes  our  duty 
therefore  to  make  such  a  correct  statement 
Section  566,  L.  O.  L.,  grants  to  a  party  enti- 
tled to  costs  the  right  to  recover  all  necessary 
disbursements,  including  the  fees  of  ofiicers 
and  witnesses  and  the  like.  In  a  suit  in  eq- 
uity, costs  and  disbursements  are  allowed  to 
the  prevailing  party,  unless  the  court  shall 
otherwise  order.  L.  O.  L.  {  507.  The  dis- 
bursements, however,  are  to  be  confined  to 
what  is  necessary.  In  the  issue  presented 
to  the  covwt,  the  decision  of  which  was  de- 
terminative of  the  lltigatiun,  no  question  of 
fact  was  Involved.  The  decision  rested  solely 
on  a  matter  of  law.  Witnesses  were  not  at 
all  necessary  In  the  trial  of  such  a  dispute. 
All  claim  for  such  Items  must  therefore  be 
disallowed.  No  error  Is  assigned  respecting 
the  objection  to  the  filing  fee;  hence  that 
matter  will  not  be  cousidered.    On  the  whole 
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case,  therefore,  from  the  record  before  us,  we 
find  that  the  Judgment  concerning  costs  and 
disbursements  should  be  modified,  and  that 
they  should  be  taxed  In  favor  of  the  defend- 
ants as  to  the  matters  occurring  In  the  cir- 
cuit court  as  follows: 

Clerk's  fees .- S  5.00 

Coats 10.00 

Kotary's  fees 1.00 

Total  ...^ $16.00 

It  Is  so  ordered. 


TOKAX  HEIGHTS  DEVELOPMENT  CO.  ▼. 

HULX.  et  al. 

(Supreme   Court  of  Or^on.     Sept.  25,  1917. 

Rehearing  Denied  Oct  9,  1017.) 

1.  Apfkal  and  Erbob  €=9387(l)-7-UNDKSTAK- 
lNG— Skbvice— Evidence. 

Notice  of  appeal  was  served  and  filed  in  the 
drcait  court  on  July  28th.  On  August  Ist  an 
undertaking  was  filed,  with  the  certificate  of 
the  return  of  the  sheriff  indorsed  thereon,  to 
the  effect  that  it  was  received  on  July  31st,  and 
served  on  respondent  August  1st,  together  with 
a  copy  of  the  notice  of  appeal.  The  sheriff, 
while  making  an  affidavit  that  he  served  no  pa- 
pers pertaining  to  the  appeal,  after  service  of 
notice  of  appeal  on  July  28th,  deposed  that  on 
July  28th  appellants'  attorney  placed  in  his 
hands  some  papers  relating  to  the  appeal  for 
service,  and  that  he  immediately  served  the 
same,  and  that,  if  an  undertaking  was  delivered 
to  him,  he  served  it.  Affidavits  of  the  agent  of 
the  surety  on  the  undertaking  and  witnesses 
showed  that  it  was  signed  July  28th,  although  it 
erroneously  bore  the  date  July  30th,  and  that  it 
was  delivered  to  the  sheriff  for  service  on  July 
2Sth.  Held,  that  the  return  of  service  of  the 
undertaking,  being  of  record,  was  sufficient,  as 
tt  was  not  overcome  by  the  affidavits. 

2.  Appeal  and   Ebbob  «=>801  (4)— Review- 
Merits. 

On  a  motion  to  dismiss  defendants'  appeal,  a 
question  as  to  their  dealing  with  the  property 
in  suit  involves  the  merits,  and  cannot  be  con- 
sidered. 

In  Banc.  Appeal  from  Circuit  Court,  Jo- 
sephlne  County;    T.  M,  Calkins,  Judge. 

Action  by  the  Tokay  Heights  Development 
Company,  a  corporation,  against  Daniel  'Hull 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  On  motion  to  dismiss. 
Motion  denied. 

Blanchard  &  Blanchard,  of  Grants  Pass, 
and  A  E.  Reames,  of  Medford,  for  appellants. 
O.  S.  Blanchard,  of  Grants  Pass,  for  respond- 
ent 

BEAN,  J.  The  plaintiff  moves  to  dismiss 
this  appeal  for  failure  to  serve  an  undertak- 
ing. The  defendant  moves  to  correct  the  re- 
turn of  the  sheriff  to  show  the  true  date  of 
the  service  of  a  copy  of  the  undertaking  on 
appeal.  A  decree  was  rendered  on  June  2, 
1917.  On  July  28th  notice  of  appeal  was 
sen-ed  and  filed  In  the  circuit  court.    On  Au- 


gust 1st  an  undertaking  oa  appeal  was  filed, 
with  the  certificate  of  the  return  of  the  sher- 
iff indorsed  thereon,  to  the  effect  that  the 
same  was  received  by  him  on  July  31,  1917, 
and  served  ui>on  the  respondent  company  on 
August  1,  1917,  together  with  a  copy  of  the 
notice  of  ai^)eal.  The  transcript  was  filed  In 
this  court  on  August  30,  1917,  containing  a 
copy  of  the  decree  appealed  from,  the  notice 
of  appeal,  with  return  of  service  thereof,  and 
a  copy  of  the  undertaking,  with  no  proof  of 
Its  service.  On  August  31st  and  within  the 
time  allowed  for  filing  the  transcript  herein, 
a  copy  of  the  undertaking  on  appeal,  with  the 
return  of  service  by  the  sheriff  Indorsed 
thereon,  was  filed  In  this  court. 

[1]  It  is  the  contention  of  the  respondent 
that  the  undertaking  on  appeal  was  never 
served,  and  that  the  transcript  was  prema- 
turely filed  before  any  such  service.  The 
^erlff  makes  affidavit  on  behalf  of  the  plain- 
tiff that  he  served  no  papers  In  the  case  per^ 
talnlng  to  the  appeal  after  the  service  of  the 
notice  of  appeal  on  July  28,  1917,  and  that  no 
undertaking  on  appeal  was  served  by  his 
office  on  August  1, 1917,  or  at  any  time.  For 
the  defendants  the  sheriff  makes  a  further 
affidavit  in  explanation,  and  to  the  effect  that 
on  July  28, 1917,  Paul  B.  Blanchard,  attorney 
for  defendants,  placed  in  his  hands  some  pa- 
pers relating  to  this  appeal  for  service  upon 
the  plaintiff;  that  he  does  not  remember 
what  they  were,  and  that  he  immediately 
served  the  same;  that,  U  an  undertaking  on 
appeal  was  given  him,  he  served  it.  It  is 
shown  by  the  affidavits  of  Paul  E.  Blanchard, 
of  the  agent  of  the  surety  company  who  sign- 
ed the  bond,  and  of  two  witnesses  thereto, 
that  the  undertaking  on  appeal  was  signed  on 
July  28,  1917,  although  it  bears  the  erroneous 
date  of  July  SOtb,  which  was  the  cause  of  an 
error  as  to  date  In  the  return  of  service  of 
the  same.  Mr.  Blanchard  further  deposes 
that  he  placed  copies  of  the  notice  of  appeal 
and  undertaking  in  the  hands  of  the  sheriff 
on  July  28,  1917,  for  service  upon  the  plain- 
tiff. The  return  of  the  sheriff  of  the  service 
of  the  undertaking  on  appeal  is  not  overcome 
or  refuted.  The  proof  of  service  is  of  record 
and  is  sufBcl^it. 

[2]  The  motion  also  relates  to  the  deal- 
ing of  the  defendants  with  the  property  In- 
volved. This  matter  pertains,  or  Is  closely 
related,  to  the  merits  of  the  case,  and  should 
not  now  be  considered. 

The  motion  to  dismiss  Is  denied,  and  the 
defendants  allowed  to  correct  the  return  of 
the  sheriff  as  to  the  date  of  service  of  the 
undertaking  on  appeal. 

MOOSE,  J.,  took  no  port  In  ccmsideratlon 
of  case. 
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BANK  OF  KENTON  y.  PREBLE. 

(Supreme  Court  of  Oregon.    Sept  25,  1917.) 

Appeal  and  Ekbob  €=»44o — Stay— Jumsdio- 
TioN  OP  Tbial  Coubti^Sale  of  Perishablk 
Pbopebtt. 
Notwithstanding  appeal,  with  stay,  the  trial 
court  has  jurisdiction  to  order  sale  of  property 
under   attachment  in   the   action   as   perishable 
property;    L.  O.  L.  §  552,  authorizing  it,  with 
provision  that  the  proceeds  shall  be  deposited  to 
abide  the  decision  on  appeal,  ii  perishable  prop- 
erty has  been  adzed  to  satisfy  or  secure  the 
judgment. 

In  Banc.  Appeal  fi<»n  Circuit  Court,  Mult- 
nomah County. 

Action  by  ttie  Bank  of  Keaton  against  A.  G. 
Preble.  From  an  adverse  ruling,  defendant 
appealed.  Defendant  moves  to  release  at- 
tachment.   Motion  denied. 

Allan  R.  Joy,  of  Portland,  for  appellant. 
George  J.  Cameron,  of  Portland,  foir  respond- 
ent 

BEAN,  J.  This  Is  a  motion  for  an  order 
releasing  property  attached  to  secure  the 
satisfaction  of  any  judgment  that  might  be 
obtained  by  the  plalntlfC  against  the  defend- 
aot.  The  latter  represents  that  after  an  un- 
dertaking on  appeal  for  a  stay  of  proceedings 
was  filed,  and  an  appeal  to  this  court  per- 
fected, and  whUe  the  cause  was  pending  in 
this  court,  the  cdrciilt  court  ordered  the  sheriff 
of  Polk  county  to  sell  certain  personal  property 
under  attadiment  in  the  action,  to  wit,  pota- 
toes, grain,  and  hay,  as  perishable  property, 
which  order  the  sheriff  complied  with.  Plain- 
tiff resists  the  motion. 

In  regulating  matters  of  appeals,  section 
552,  Ij.  O.  L.,  provides: 

"When  the  proceedings  are  stayed,  if  perisha- 
ble property  has  been  seized  to  satisfy  or  secure 
the  judgment  or  decree,  or  has  been  directed  to 
be  sold  thereby,  the  court  or  judge  thereof  may 
order  the  property  to  be  sold  as  if  the  pro- 
ceedings were  not  stayed,  and  the  proceeds  there- 
of to  be  deposited  or  invested  to  abide  the  de- 
cision of  the  appellate  court." 

The  trial  court  had  Jurisdiction  to  make 
the  order  in  question  notwithstanding  the 
appeal.  If  any  question'  relative  to  the  at- 
tachment proceedings  is  raised  by  the  appeal, 
the  same  will  be  considered  at  the  final  hear- 
ing la  passing  upon  the  merits  of  the  case. 

The  motion  to  release  is  denied. 


HUME  V.  BICE  et  aL* 

(Supreme  Court  of  Oregon.    Sept  25,  1917.) 

1.  Appeal  and  Ebbob  @=3491 — Sdpebsedeas — 
Restitution  Bond. 
A  restitution  bond,  filed  before  the  expiration 
of  the  five-day  period  allowed  by  statute  for 
exceptions  to  the  sufliciency  of  an  appellant's 
undertaking  on  appeal,  is  premature,  giving  the 
respondent,  who  claimed  the  right  to  enforce  the 
judgment  despite. the  stay,  according  to  L.  O.  I/. 
I  553,  no  rights,  and  does  not  warrant  the  en- 
forcement of  execution  issued  on  the  judgment 
sought  to  be  superseded. 


2.  Execution  <g=»471  —  Weonqfui,  Execu- 
tion— ^Dauaoes. 

Plaintiff,  who  sought  to  enjoin  the  ntalidous 
abuse  of  a  writ  of  execution,  to  his  oppression. 
and  demanded  damages,  has  the  burden  of  prov- 
ing that  the  levy  of  execution  on  judgment  for 
defendant  was  subsequent  to  the  day  when 
plaintiff  filed  notice  of  appeal  and  an  undertak- 
ing to  supersede  the  judgment  against  him. 

3.  Executiow  e=>472— Wbonoful  ExxoonoR 
— Damages. 

Though  plaintiff  was  put  to  eiipense  because 
of  the  refusal  of  defendant,  who  recovered  judg- 
ment against  him  in  an  action  of  garnishment, 
to  release  the  garnishment  after  plaintiff  had 
appealed  and  furnished  a  supersedeas  bond,  he 
cannot  recover  damages  for  such  refusal,  where 
there  was  no  segregation  of  the  expense  grow- 
ing out  of  the  original  levy  from  that  chargeable 
to  defendant's  refusal  to  release  the  garnish- 
ment 

4.  Execution     <g=»171(2)  —  Ihjunotion  — 
Equitable  Remedy. 

While  eauity  has  jurisdiction  to  restrain  th« 
enforcement  of  a  judgment  at  law,  the  juria- 
diction  will  not  be  exercised,  if  the  party  has 
an  adequate  remedy  at  law,  or  has  failed  to  ex- 
ercise due  diligence;  hence  a  judgment  enjoin- 
ing execution  of  a  judgment  cannot  be  sustained, 
where  it  did  not  appear  that  a  timely  applica- 
tion to  the  court  issuing  the  injunction  to  re- 
call the  writ  would  not  have  been  effectual,  this 
being  particularly  true  where  the  judpjment  on 
which  execution  was  issued  was  rendered  by  a 
court  of  a  county  other  than  that  to  which  ap- 
plication for  injunction  was  made. 
6.  CouBTS  «=»480(3)— Fedebal  Couirrs— Re- 
stbainino  Bnfobcement  of  Judgment- 
Comity. 
Principles  of  comity  forbid  the  circuit  court 
of  one  county  to  enjoin  execution  of  a  judgment 
of  another,  without  a  showing  of  gravest  urgency. 

Department  2.  Appeal  from  Circuit 
Court,  Marion  County;  William  Galloway, 
Judge. 

Suit  by  P.  B.  Hume  against  Elver  L.  Rice 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Reversed. 

This  is  a  suit  to  enjoin  the  malicious  abuse 
of  a  writ  of  execution,  to  the  oppression  of 
plaintiff.  The  record  before  us  is  meager, 
and  we  are  largely  dependent  on  statements 
in  the  briefs  and  the  oral  admissions  of  the 
respective  attorneys  for  the  facts.  It  ap- 
pears that  on  February  17,  1915,  Elver  Lu 
Rice  recovered  judgment  in  the  district  court 
of  Multnomah  county,  Portland  district, 
against  K.  C-  West  and  Fare  West.  A  trans- 
script  of  this  Judgment  was  filed  in  the  cir- 
cuit court  for  Multnomah  county,  ahd  an 
execution  was  sued  out  of  said  court  there- 
on. A  writ  of  garnlsliment,  based  on  this 
execution,  was  served  on  F.  E.  Hume,  plain- 
tiff in  the  case  at  bar,  and  he  answered  that 
he  had  in  his  possession  no  money  or  prop- 
erty belonging  to  the  defendants  in  the 
writ.  Rice  thereupon  filed  allegations  and 
interrogatories,  which  were  answered  by 
Hume.  The  issues  thus  raised  came  on  for 
trial  In  the  circuit  court  for  Multnomah' 
county  April  3,  1015,  and  judgment  was  ren- 
dered in  favor  of  Rice,  and  against  Hume, 
April  24,  1915.    Execution  was  sued  out  on 


^ssFor  otbor  caaen  sea  aame  topic  and  KBT-NUHBBR  in  all  Ke7-Numb«r«d  Digests  and  Ind«z« 
•Rehearing  denied  October  It,  1S17. 


Digitized  by 


Google 


Or.) 


HUME  ▼.  RICS 


«7» 


this  Judgment  April  300),  and  on  May  5tli, 
Hume  appealed  from  the  Judgment  to  this 
court,  filing  a  supersedeas  bond  with  his  no- 
tice of  appeal.  The  appeal  was  prosecuted, 
and  the  Judgment  of  the  lower  court  was 
reTersied,  June  6,  1916.  See  Bice  t.  Hume^ 
80  Or.  640,  157  Pac.  1106. 

On  May  6,  1915,  Rice  filed  a  restitution 
bond,  claiming  that  the  case  fell  witliin  the 
operation  of  section  553,  h.  O.  L.,  and  that 
this  bond  entitled  him  to  enforce  the  execu- 
tion. At  some  time  not  fixed  by  the  record 
before  us,  but  not  earlier  than  May  Ist  or 
later  than  May  8th,  a  levy  was  made  by  gar- 
nishment of  Hume's  bank  account  In  the  Ger- 
vals  State  Bank.  On  May  8th  Hume's  at- 
torneys demanded  of  Rice's  attorney  that 
the  writ  of  execution  be  recalled  and  Hume's 
property  released.  This  demand  was  re- 
fused. Hume  thereupon  brought  this  suit  In 
equity  in  Marlon  county,  praying  that  Rice 
be  enjoined  from  proceeding  further  under 
the  execution,  and  that  Hume  have  Judgment 
for  the  damages  sustained  by  the  levy.  The 
complaint  charges  that  there  was  a  malicious 
abuse  of  the  process.  On  May  10th  a  pre- 
liminary injunction  was  issued,  restraining 
further  proceedings  under  the  execution. 
Thereafter  Hume  moved  in  the  circuit  court 
for  Multnomah  county  for  the  recall  of  the 
execution.  His  motion  was  allowed  May 
21st,  and  the  garnishment  was  released  May 
24th.  The  suit  in  equity  was  put  at  issue 
and  tried  out.  Hume  recovered  Judgment 
against  Rice,  and  the  latter  appeals. 

John  Bayne,  of  Salem  (S.  S.  Humphrey,  of 
Portland,  on  the  brief),  for  apjpellants. 
Thomas  Brown,  of  Salem  (Carson  &  Brown, 
of  Salem,  on  the  brief),  for  respondent. 

-McCAMANT,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  restitution  bond  was  filed 
before  the  expiration  of  the  five-day  period 
allowed  by  the  statute  for  exceptions  to  the 
sufficiency  of  Hume's  undertaking  on  appeal. 
It  was  therefore  premature.  Hansen  v.  Hob- 
bins,  80  Or.  659.  157  Pac.  1112,  158  Pac.  403. 
It  is  admitted  that  Rice  acquired  no  rights 
by  the  filing  of  this  bond.  All  proceedings  had 
under  the  execution  after  Hume  had  filed 
his  supersedeas  bond,  May  5,  1915,  were 
therefore  wrongful.  The  only  levy  which 
was  made  under  the  writ  was  the  garnish- 
ment of  the  Gervais  State  Bank.  The  dam- 
ages claimed  by  Hume  are  predicated  chief- 
ly on  this  levy.  The  burden  devolved  upon 
him  to  allege  and  prove  that  the  levy  was 
made  subsequent  to  May  6th  and  the  record 
is  silent  on  the  subject. 

W  ^e  record  shows  that  Hume  was  sub- 
jected to  expense  because  of  the  refusal  of 
Rice  to  release  the  garnishment  after  Hume 
had  appealed  and  furnished  a  supersedeas 
bond ;  but  the  amount  of  this  expense  is  not 
ascertainable  from  the  testimony.  There  is 
no  segregation  of  the  damage  and  expense 


growing  out  ot  the  original  levy  from  that 
cliargeable  to  the  refusal  of  Rice  to  release 
the  garnlsliment  when  requested  so  to  do. 

[4,  E]  There  is  a  further  reason  why  the 
decree  in  this  case  cannot  be  upheld.  While 
.the  Jurisdiction  of  equity  to  restrain  the  en- 
forcement of  Judgments  at  law  exists,  it  is 
said  in  1  High  on  Injunctions  (4th  Ed.)  { 
113,  that: 

"The  jurisdiction,  thoogh  well  established,  is 
not  regarded  as  a  favorite  one  with  cottrts  of 
equity.  A  bill  seeking  relief  of  this  nature  is 
scrutinized  with  great  jealousy  and  the  grounds 
on  whi<^  the  interference  will  be  allowed  are  con- 
fessedly narrow." 

In  Wells  Fargo  &  Co.  v.  Wall,  1  Or.  295, 
296,  Mr.  Justice  Stratton  says: 

"Nor  will  this  court  interfere  with  judgments 
at  law,  and  take  jurisdiction,  unless  it  shall 
appear  that  the  party  has  used  dne  diligence,  ex- 
hausted every  means,  and  failed  through  igno- 
rance of  some  fact,  or  was  prevented  from  avail- 
ing himself  of  his  defense  by  fraud,  accident,  or 
by  the  act  of  the  opposite  party,  unmixed  with 
negligence  or  fault  on  his  part ' 

In  Marks  v.  Stephens,  38  Or.  66,  67,  63 
Pac.  824,  84  Am.  St  Rep.  750,  it  ia  said  by 
Mr.  Chief  Justice  Bean: 

"If  ah  execution  is  regularly  issued,  or '  is 
being  executed  in  an  irregular,  oppressive,  or 
fraudulent  manner,  the  court  out  of  which 
it  issued  can  usually,  on  motion,  grant  appro- 
priate and  adequate  relief;  and,  where  it  can 
do  so,  equity  will  not  interpose,  except  to  stay 
proceedings  until  the  ordinary  means  of  obtain- 
ing redress  can  be  pursued  at  law.  •  •  ♦ 
There  is  no  allegation  of  any  fact  requiring  the 
interposition  of  a  court  of  equity,  or  giving  it 
jurisdiction  to  interfere  by  injunction.  It  is 
argued  that  because  the  property  levied  upon 
is  personal,  the  sale  of  which  would  pass  the 
title  without  right  of  redemption,  equity  should 
interfere  by  injunction,  because  such  sale  might 
take  place  before  a  motion  to  qnash  could  be 
beard.  But  there  is  no  allegation  in  the  com- 
plaint upon  which  to  base  such  a  contention, 
and.  if  there  were,  it  would  not  give  the  court 
jurisdiction  to  perpetually  enjoin  the  enforce- 
ment of  the  execution,  although,  according  to 
some  of  the  authorities,  it  might  stay  the  pro- 
ceedings until  the  motion  to  quash  could  be 
dispos^  of." 

The  complaint  In  the  instant  case,  like 
that  in  the  case  last  cited,  falls  to  al- 
lege any  excuse  for  failure  to  seek  a  legal 
remedy.  It  is  not  alleged,  for  example,  that 
the  docket  of  the  court  out  of  which  the 
execution  issued  was  in  such  condition  as  to 
prevent  an  immediate  hearing  of  the  motion 
to  recall  the  writ  The  inference  Is  strong 
that  a  timely  application  to  that  court  would 
have  been  effectual ;  it  is  certain  that  when 
the  motion  to  recall  the  writ  was  heard,  it 
was  promptly  allowed.  This  remedy  was 
plainer  than  the  one  pursued;  it  was  equal- 
ly adequate,  and  in  the  absence  of  allega- 
tions and  proof  to  the  contrary,  we  must 
assume  that  it  was  equally  speedy.  It  fol- 
lows that  the  case  was  not  one  for  equitable 
cognizance,  and  the  bill  should  be  dismissed 
without  prejudice  to  Hume's  right  to  seek 
a  remedy  at  law. 

We  are  the  more  ready  to  announce  this 
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conclusion  because  the  Injunction  was  Issued 
by  the  circuit  court  for  Marlon  county,  en- 
joining the  enforcement  of  a  writ  issuing  out 
of  the  circuit  court  for  Multnomah  county. 
The  principles  of  comity  forbid  the  Issuance 
of  sudi  an  Injunction  without  a  showing  of 
great  urgency.  In  every  such  case  the  com- 
plaint should  allege  a  satisfactory  reason  for 
falling  to  apply  for  relief  to  the  court  out  of 
which  the  execution  Issues. 

The  conduct  of  Rice's  attorney  in  refusing 
to  recall  the  writ  when  requested  so  to  do  was 
censurable,  and  we  shall  therefore  not  dis- 
turb the  decree  of  the  lower  court  on  the  sub- 
ject of  costs.  Neither  party  wUl  leoorer 
costs  In  this  court. 

The  decree  Is  reversed. 

McBRIDE,  a  3.,  and  MOORE  and  HAR- 
RIS, JJ.,  concur. 


In  re  WILSON'S  ESTATE. 
(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

1.  CouBTs  «=9201— Executors  and  Adior- 
ISTSATOBS   €=382— Jurisdiction  —  Instbuc- 

TIONS    to     ExECUTOBS  —  CONSTBUGTION     OF 

Wiix. 
Under  Const,  art.  7,  {  12,  giving  county 
courts  the  jurisdiction  pertaining  to  probate 
courts,  and  Lu  O.  Lb  {{  934.  936,  and  1303,  rel- 
ative to  the  jurisdiction  of  such  courts  and  to 
the  distribution  and  payment  of  legacies,  the 
county  court,  in  response  to  a  petition  of  the 
executors,  may  direct  them  to  whom  property 
shall  be  distributed,  and,  as  incidental  to  this  di- 
rection, may  construe  the  will. 

2.  Wills  «=>78,  78  —  Aubui,atobt  Chabao- 

TEB   AND  REVOCABILITT. 

The  provisions  of  a  will  are  subject  to 
change  at  any  time  before  the  death  of  the  tes- 
tator by  making  a  new  will  or  codicil  or  by  a 
sale  of  the  property  devised  or  bequeathed  or  by 
consuming  and  destroying  it. 

8.  Cobpobationb  iS=3l55(2)  —  Dividends  — 
Pbbsonb  Entitled — Transfeb  of  Stock. 
A  dividend  is  usually  considered  a  part  of 
the  corporate  property  until  declared,  and  will 
pass  with  the  sale  or  devise  of  the  stock,  but 
when  the  dividend  is  declared,  it  becomes  sepa- 
rate and  distinct  from  the  stock,  and  falls  to 
him  who  is  proprietor  of  the  stock  of  which  it 
was  before  an  incident. 

4.  Wills  4=9723  —  Bights  of  Legatee  or 
Stock. 
A  legatee  of  shares  of  stock  takes  tbe  stock 

as  it  was  at  the  time  of  the  testator's  death. 

B.    COBPOBATIONB  €=>155(1)   —   WHAT  CONSTI- 
TUTES "Dividend"— Necessity  of  Fobmal 
Declaration. 
Where  pursuant  to  formal  resolations  a  cor- 
poration  having   no  debts   conveyed    property, 
and  upon  the  receipt  of  tbe  consideration  for 
the  conveyance  it  was  divided  between  the  two 
individuals  who  owned  all  of  the  stock,  except 
one  share  issued  to  a  third  person* to  qualify 
him    as  director,   and   they   thereafter   treated 
the  funds  received  as  their  own,  this  amounted 
to  a  "dividend,"  as  a  division  of  profits,  with- 
out  the   formality   of   declaring   a   dividend  is 
equivalent  to  a  dividend. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BHrst  and  Second  Series,  Divi- 
dend.] 


1 6.  Cobpobations  €=»  193  —  Meetings  of  Di- 
BEOTOBS— Place  or  Meeting  —  Ratifica- 
tion. 
The  informality  of  a  corporate  meeting  hdd 
outside  the  state  may  be  waived  by  tbe  share- 
holders and  the  act  ratified  by  their  subsequent 
consent  and  aoqaiescenoe. 

7.  Cobpobations  «s>426(2)— RATiFioATioir  or 
Acts  of  Otfioebs. 

A  voidable  act  by  the  officers  of  a  corpora- 
tion may  be  ratified  by  the  stockholders  so  as 
to  estop  the  corporation  from  afterwards  main- 
taining an  action  to  nndo  it 

8.  Cobpobations  «=»426(7)— Ratification  <^ 
Acts  of  Officers. 

Where  the  owners  of  all  the  stock  of  a  cor- 
poration divided  the  proceeds  of  a  sale  of  corpo- 
rate property  and  tiiereafter  treated  the  funds 
received  as  their  own,  the  corporation  ratified 
this  divisl<m  of  the  proceeds  by  failing  to  dis- 
avow it  after  knowledge. 

9.  Wills  «=»754— Specifio  ob  Qenebal  Bb- 

-QUEST. 

A  l>eque8t  of  all  the  stock  in  a  corporation 
"which  r  may  own  at  the  time  of  my  death" 
is  a  specific  bequest. 

10.  Wills  «=»481— Tiue  fbom  WmoH  Wiit 
Speaks. 

A  will  speaks  only  from  the  death  of  th« 
testator,  unless  a  contrary  intention  is  mani- 
fested trom  the  language  of  the  wiU  or  Its 
provisions. 

11.  Wills  «=»7e7  —  Bequest  or  Stock  — Ef- 
fect OP  Division  of  Pbofits. 

A  testator  who  with  .another  owned  all  the 
stock  of  the  corporation  bequeathed  his  stock 
in  the  corporation  in  trust  for  certain  parties, 
giving  his  residuary  estate  to  other  parties. 
After  the  execution  of  the  will  the  corporation 
made  a  sale  of  property,  and  the  two  stockhold- 
ers divided  the  proceeds  of  the  sale  between 
themselves,  and  thereafter  treated  the  fund  so 
received  as  their  own.  Held,  that  the  fund  so 
received  by  the  testator  was  his  property  and 
the  property  of  bis  estate,  and  to  be  distributed 
in  accordance  with  the  will  as  property  of  his 
estate,  and  not  restored  to  the  corporation  in 
order  that  it  might  innre  to  the  benefit  of  the 
legatee  of  the  stock. 

12.  Executobs     and     Aduinistbatobs    9=> 
456(2)— Actions— Costs. 

Where  a  proceeding  and  a  suit  by  executors 
for.  a  o>nstmction  of  tbe  will  of  their  testator 
were  brought  in  an  honest  endeavor  to  properly 
administer  the  estate  according  to  a  legal  con- 
struction of  the  will,  the  costs  should  be  borne 
by  tbe  estate  as  other  expenses  of  administra- 
tion. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;    George  R.  Bagley,  Judge. 

Proceeding  on  a  petition  of  the  executors  of 
Richard  Wilson,  deceased,  for  directions  as 
to  the  distribution  of  his  estate.  From  a  de- 
cree, the  executors  and  others  appeal.  Af- 
firmed. 

This  controversy  Involves  the  proper  con- 
struction of  the  will  of  Richard  Wilson,  de- 
ceased, and  arose  substantially  in  the  follow- 
ing manner:  On  March  1, 1912,  Richard  Wil- 
son made  his  will,  the  provisions  of  which 
are  In  effect  as  follows:  By  article  first  he 
directed  the  payment  of  his  funeral  expenses 
and  debts ;  by  article  second  he  devised  and 
bequeathed  to  his  wife,  Esther  B.  Wilson,  his 
home  In  the  city  of  Portland,  and  Its  con- 
tents, and  also  all  the  United  States  govern- 
ment bonds  which  he  might  own  at  the  time 
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of  his  deatb ;  by  artlde  tblrd  he  devised  and 
bequeathed  to  his  brother,  George  WUson, 
664  acres  of  land  near  the  town  of  Oresham, 
In  Miiltnomah  county,  Or.,  together  with  the 
poultry,  live  stock,  farm  implements,  and 
other  personal  property  thereon,  also  a  half 
section  of  land  In  Gilliam  county.  Or.;  by 
article  fourth  he  bequeathed  to  Carl  Berg 
12,000,  to  be  paid  within  one  year  after  his 
death.  Articles  fifth,  sixth,  and  seventh, 
which  have  a  bearing  upon  this  ctmtroversy, 
we  quote  at  length: 

"Article  Fifth. 

"I  hereby  give,  devise  and  beqneath  unto  my 
executors,  hereinafter  named,  tue  following  de- 
scribed property,  to  wit: 

"1.  All  of  the  stock  which  I  may  own  at  the 
time  of  my  death  in  the  followin;;  institutions: 
(1)  The  'First  National  Bank'  of  Wallace,  Ida- 
ho; (2)  the  'Exchange  National  Bank'  of  Spo- 
kane, Washington;  (3)  the  'Title  and  Trust 
C!ompany'  of  Portland,  Oregon ;  (4)  the  'Oo- 
Inmbia  Life  &  Trust  Company'  of  Portland, 
Oregon ;  (5)  and  the  'Enbanka  Transmission 
Company'  of  Portland,  Oregon: 

"In  trust  nevertheless  for  the  following  uses 
and  purposes: 

"It  is  m.T  wish,  and  I  hereby  direct  that  my 
said  executors  shall  care  for  said  alwve  describ- 
ed stock,  and  collect  the  income  therefrom 
promptly  wlien  due,  and  dixeot  that  they  dis- 
tribute such  income  annually  as  follows,  to  wit: 

"1.  Fifteen  per  cent  (15%)  of  such  income  to 
each  of  my  following  named  nephews:  Harry 
Noad,  of  Crampton,  Ontario,  Canada ;  William 
Noad,  of  Crampton,  Ontario,  Canada ;  Richard 
Noad,  of  Crampton,  Ontario,  Canada;  Max 
Noad,  of  Harriettsvllle,  Ontario,  Canada. 

"2.  Twenty  per  cent.  (20%)  of  such  income  to 
each  of  my  following  named  nieces,  to  wit:  Isa- 
bella Eyre,  of  Crampton,  Ontario,  (Janada;  Hilda 
Couch,  of  HarriettsviUe,  Ontario,  Canada. 

"Upon  the  death  of  any  of  said  nephews  or 
nieces,  I  direct  that  his  or  her  share  of  said 
income  shall  immediately  be  equally  divided 
among  the_  issue  of  such  deceased  nephew  or 
niece,  and  in  case  any  of  said  nephews  or  nieces 
shall  die  without  leaving  any  issue,  then,  and  in 
that  event,  his  or  her  share  of  such  income  shall 
be  divided  equally  among  his  or  her  surviving 
brothers  and  sisters. 

"I  further  direct  my  said  executors  that  when 
all  of  my  said  nephews  and  nieces  shall  have 
died,  that  all  of  the  above  described  stock  shall 
be  divided  equally  among  the  then  living  issue 
of  my  said  above  named  nephews  and  nieces. 

"Article  Sixth. 

"I  hereby  give,  devise  and  bequeath  unto  my 
said  executors  the  following  described  property, 
to  wit: 

"1.  All  of  my  stock  in  the  following  corpora- 
tions: (1)  Idaho  Investment  Company,  an  Ore- 
gon corporation ;  (2)  Alice  Minins  Company ; 
(3)  Oom  Paul  Mining  Company ;  (4)  Mayflow- 
er Mining  Company ;  aU  of  the  properties  of 
which  companies  are  situated  in  the  Coeur 
d'Alene  Mining  District  in  the  state  of  Idaho. 

"2.  Also  all  of  my  right,  title  and  interest  in 
all  of  the  property  owned  by  what  is  known  as 
the  Tammany  Mining  Company  in  Missoula 
County,  Montana ;  and  also  all  my  right,  title 
and  interest  in  all  of  the  property  owned  by 
what  is  known  as  the  Argo  Mining  CJompany  in 
Granite  County,  Montana. 

"In  trust  nevertheless  for  the  following  uses 
and  purposes: 

"It  is  my  will  and  I  direct  that  my  said  ex- 
ecutors shall  sell  all  of  the  property'  described 
in  article  sixth  hereof,  or  any  portion  thereof, 
at  such  times  as  they  may  deem  advisable,  and 


I_  direct  that  they  diatributa  the  proceeds  d»- 
rived  from  the  sale  of  any  or  all  of  such  prop- 
erty immediately  after  such  proceeds  have  been 
received  by  them,  as  follows,  to  wit: 

"(a)  Twenty  per  cent  (20%)  of  such  proceeds 
to  the  Reverend  Charles  Mackin  of  the  city  of 
Ashland.  Oregon; 

"(b)  Twenty  per  cent.  &0%)  of  such  proceeds 
to  Lucilla  O^Gfrady  of  67  North  17th  street 
in  the  city  of  Portland,  Multnomah  county,  state 
vt  Oreeou; 

"(c)  Five  per  cent  (5%)  of  such  proceeds  to 
the  St  Vincent  Hospital,  in  the  city  of  Port- 
land, state  of  Oregon ; 

"(d)  Five  per  cent.  (5%)  of  such  proceeds  to 
the  Sacred  Heart  Hospital,  in  the  city  of  Spo- 
kane, state  of  Washington ; 

"(f)  Five  per  cent.  (5%)  of  such  proceeds  to 
the  Providence  Hospital,  in  the  city  of  Wallace, 
state  of  Idaho; 

"(g)  Five  per  cent  (5%)  of  such  proceeds  to 
St.  Patrick's  Hospital,  in  the  city  of  Missoula, 
state  of  Montana ; 

"(h)  Ten  per  cent.  (10%)  of  such  proceeds  to 
His  Grace,  Archbishop  Alexander  Christ!*, 
Archbishop  of  the  Diocese  of  Oregon  City.  Ore- 
gon, and  hia  successors,  to  be  used  by  him  or 
them  in  the  building  of  a  cathedral  in  the  city 
of  Portland,  Oregon ;  and  if,  before  my  death, 
said  His  Grace,  Archbishop  Alexander  Christie, 
or  his  successors,  shall  have  built  such  a  cathe- 
dral, then  said  10  per  cent  of  such  proceeds 
shall  be  used  by  said,  His  Grace,  Archbishop 
Alexander  Christie,  and  his  successors,  for  the 
benefit  of  said  diocese  of  Oregon  City,  Oregon ; 

"(i)  And  twenty-five  per  cent.  (25%)  of  sucii 
proceeds  to  be  used  by  my  said  executors  for  the 
purpose  of  paying  any  expenses  incurred  by 
them  in  the  care,  preservation,  or  sale  of  any  or 
aU  of  said  property,  and  any  balance  of  said 
25  per  cent,  of  such  proceeds  remaining  after 
the  payment  of  such  expenses,  shall  be  delivered 
immediately  after  all  such  property  has  been 
sold,  to  the  Sisters  of  the  Holy  Names  of  Jesus 
and  Mary  to  be  held  by  them  for  the  use  and 
benefit  of  the  Saint  Mary's  Home  for  Orphan 
Girls,  at  Oswego,  Oregon. 

"Article  Seventh. 

"And  all  of  the  rest  residue  and  remainder  of 
my  estate  and  effects,  whatsoever  and  where- 
soever, and  of  whatsoever  nature  and  kind, 
which  at  the  time  of  my  decease  I,  or  any  per- 
son or  persons  in  trust  for  me,  am  or  are  pos- 
sessed of,  or  entitled  to,  and  not  hereinbefore 
disposed  of,  I  give,  .devise  and  bequeath  unto 
the  Society  of  JesusI" 

By  article  eighth  he  nominated  and  ap- 
pointed bis  vrlfe,  Esther  B.  Wilson,  Charles 
Mackin,  and  Walter  Mackay,  his  executors, 
and  provided  that  if  the  law  at  the  time  of 
his  decease  so  permitted  the  Title  &  Trust 
Company,  an  Oregon  corporation,  of  Port- 
land, should  act  as  executor  In  conjunction 
with  the  others  named ;  by  article  ninth  he 
directed  that  his  executors  pay  the  legacy 
of  $2,000  to  Oarl  Berg  and  all  expenses  con- 
nected with  the  administration  of  his  estate 
out  of  the  income  derived  from  the  United 
States  government  bonds  mentioned  in  sub- 
division 3  of  article  second  and  from  the 
stodc  specified  In  article  fifth,  and  the  be- 
quests of  said  bonds  and  said  stock  were 
made  subject  to  this  provision;  by  artlde 
tenth  he  revoked  all  former  wills.  The  will 
was  executed  In  due  form  and  witnessed  by 
Frederick  M.  De  Neffe  and  James  Gonley  of 
Portland. 

At  that  time,  March  1, 1912,  the  Idaho  In- 
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restment  Comimny  was  a  corporation  and 
the  owner  of  certain  mining  property  In  Ida- 
ho, among  which  properties  was  the  "Clere- 
land  Group  of  Mines."  The  stock  In  this 
company  was  owned  as  follows:  liichard 
Wilson,  49  shares;  Walter  Mackay,  DO 
shares;  and  F.  M.  De  Neffe,  1  share,  the 
same  being  placed  in  his  name  in  order  to 
qualify  him  to  act  as  a  director,  the  three 
stockholders  being  the  directors  of  the  cor- 
poration. On  September  14,  1912,  the  Idtiho 
Investment  Company  duly  authorized  the 
sale  of  Its  interest  In  the  Cleveland  Group 
of  Mines  to  the  Federal  Mining  &  Smelting 
Company  for  $180,000.  The  sale  was  con- 
summated on  September  16,  1912.  The  pur- 
chase price  was  paid  by  check  payable  to 
the  Idaho  Investment  Company,  and  cashed 
at  once  In  the  First  :^fational  Bank  of  Wal- 
.  lace,  Idaho.  The  money  was  divided  by  mu- 
tual consent  between  Richard  Wilson  and 
Walter  Mackay,  each  taking  $90,000.  No  en- 
try of  any  report  of  the  closing  of  the  deal 
nor  any  declaration  of  a  dividend  was  made 
In  the  records  of  the  corporation.  There 
was  no  Indebtedness  of  the  Investment  com- 
pany. On  May  28,  1913,  Richard  Wilson 
died  very  suddenly  In  a  street  car  In  Mult- 
nomah county,  Or.,  and  his  will  was  duly 
probated  In  the  county  court  Letters  testa- 
mentary were  Issued  to  the  executors  named 
In  the  will,  with  the  exception  of  Esther  B. 
Wilson,  who  declined  to  act,  and  they  went 
into  possession  of  the  property  of  the  estate. 
On  December  9,  1913,  the  Idaho  Investment 
Company  in  writing  requested  the  executors 
of  the  estate  of  Richard  Wilson,  deceased, 
to  return  to  It  the  sum  of  $90,000,  that  being 
one-half  of  the  proceeds  of  the  Cleveland 
Group  of  Mines  received  by  Richard  Wilson 
In  his  lifetime.  This  act  appears  to  have 
been  taken  solely  on  account  of  Its  eftect  up- 
on the  distribution  of  the  property  under  the 
provisions  of  the  wlU.  The  executors  not 
being  advised  as  to  the  .claim  of  the  Idaho 
Investment  Company,  and  being  in  doubt  as 
to  the  proper  construction  of  the  will  of 
Richard  Wilson,  deceased,  and  In  order  to  be 
fully  advised  as  to  their  duty  In  administer- 
ing the  estate,  petitioned  the  county  court  of 
the  state  of  Oregon  for  advice  and  direction. 
A  hearing  was  had  In  the  probate  court  upon 
the  Issues  raised  by  the  petition  of  the  exec- 
utors, the  answering  petitions  of  several  of 
the  beneficiaries,  and  the  testimony  taken  be- 
fore the  probate  court.  On  April  21,  1914, 
the  court  made  findings  of  fact  and  entered 
an  order  whereby  It  was  ordered  and  ad- 
judged that  the  Idaho  Investment  Company 
had  no  legal  or  equitable  claim  of  any  kind 
against  the  estate  of  Ridtard  Wilson,  deceas- 
ed, and  the  executors  were  ordered  and  di- 
rected to  proceed  with  the  administration  and 
distribution  of  the  property  of  the  estate  un- 
der and  In  accordance  with  the  provisions 
of  the  last  will  and  testament  of  said  deceas- 
ed. From  such  order  Charles  Mackin,  Wal- 
ter Mackay,  and  the  Title  &  Trust  Company, 


as  executors,  Lndlla  CGrady,  and  the  other 
beneficiaries  named  in  article  sixth  of  tlia 
will,  with  the  exception  of  Charles  Mackin, 
appealed  to  the  circuit  court  for  Multnomah 
county,  and  a  hearing  was  had  and  a  decree 
entered  on  January  6,  1916,  whereby  it  was 
adjudged  and  decreed  that  the  division  of 
the  siuu  of  $180,000  between  Walter  Mackay 
and  Richard  Wilson  was  to  all  Intents  and 
purposes  a  dividend  of  the  assets  of  the  Ida- 
ho Investment  Company,  and  the  sum  of 
$90,000  obtained  thereby  by  Richard  WUson 
was  his  property  and  now  belongs  to  the  es- 
tate, and  the  whole  thereof,  except  $5,000 
Invested  In  stock  of  the  EJubanks  Transmis- 
sion Company,  is  the  residuum  of  his  estate, 
and  Is  undisposed  of  except  under  the  residu- 
ary clause  of  his  last  will  and  testament. 
It  was  further  ordered,  adjudged,  and  de- 
creed that  the  executors  of  said  last  will  and 
testament  proceed  with  the  administration 
of  the  estate  and  the  distribution  of  the 
property  thereof  in  accordance  with  the 
terms  of  the  will  and  the  decree,  and  that 
the  order,  Judgment,  and  decree  of  the  couu- 
ty  court  in  substance  be  aiSrmed.  Fr<»n  that 
decree  this  appeal  is  taken. 

Hall  S.  Lask,  of  Portland  (Dolph,  Mallory, 
Simon  &  Gearln,  of  Portland,  on  brief),  for 
appellant  CGrady.  F.  M.  De  Neffe,  of  Port- 
land, for  appellants  Wilson's  executors.  M. 
G.  Munly,  of  PorUand  (Robt  N.  Munly,  of 
Portland,  on  brief),  for  appellant  Convent  of 
the  Precious  Blood.  Frank  T.  Collier,  of 
Portland,  for  appellants  Christie,  St  Vin- 
cent's Hospital  of  Portland,  Sacred  Heart 
Hospital  of  Spokane,  Providence  Hospital  of 
Wallace,  and  St  Patrick's  Hospital  of  Mis- 
soula, h.  R.  Webster  and  J.  Hennessy  Mur^ 
phy,  both  of  Portland  (Emmons  &  Webster 
and  John  C.  ShlUock,  all  of  Portland,  on 
brief),  for  respondent  Society  of  Jesus.  C.  A 
Appelgren,  of  Portland  (Arthur  P.  Tlfft  of 
Portland,  and  Meredith  &  Meredith,  on  brief), 
for  respondents  E^re,  Noad,  and  Cbuch. 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  This  proceeding  is  based  upon  a 
petition  of  two  of  the  three  executors  of  the 
last  will  and  testament  of  Richard  Wllscm, 
deceased,  asking  the  direction  of  the  court 
in  the  distribution  of  the  estate  under  the 
will.  It  is  shown  that  the  estate  is  ready 
for  distribution.  It  is  suggested  by  the  ap- 
pellants that  the  probate  court  has  no  power 
or  Jurisdiction  to  construe  the  will.  In  the 
administration  of  an  estate,  of  whldi  the 
county  court  has  exclusive  Jurisdiction  In  the 
first  Instance,  it  is  necessary  for  that  court 
to  direct  the  executors  how  to  proceed,  to 
whom  the  property  In  their  hands  shall  be 
given,  and  what  each  shall  receive.  It  has 
full  power  and  Jurisdiction  to  respond  to  such 
a  petition  by  an  appropriate  decree;  That  la 
one  of  its  functions  and/  duties.  It  is  in- 
cumbent upon  that  court  in  the  disposition  of 
a  decedent's  estate  to  collect  and  preserve  the 
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property,  pay  the  'debts,  and  distribute  the 
personal  proi)erty  oa  hand  after  the  obliga- 
tions have  been  paid.  In  order  to  effect  dis- 
tribution, the  distributees  and  the  property 
each  Is  to  receive  must  first  bo  ascertained 
and  determined.  It  is  for  this  purpose  that 
in  the  first  proceedings  in  the  administration 
of  an  estate  an  inventory  is  filed.  If  a  ques- 
tion arises  as  to  the  distribution  the  probate 
court  has  the  power  to  direct  by  its  decree 
the  manner  of  such  distribution,  and  also  the 
power  to  construe  a  will  as  incidental  to  such 
direction  if  that  is  necessary.  Sections  934, 
936,  and  1303,  L.  O.  Ia  ;  Const,  art.  7,  §  12,  be- 
fore the  last  amendment  (The  Jurisdiction 
Of  the  county  court  baa  not  been  clianged 
since  that  amendment  to  this  section  of  the 
Constitution.) 

The  will  which  is  submitted  as  part  of  the 
petition  shows  many  special  bequests  with  a 
final  residuary  paragraph,  and  is  in  itself 
clear,  definite,  positive,  and  certain.  It  would 
seem  that  all  that  is  necessary  in  order  to 
know  what  is  meant  by  the  will  is  to  read  it 
40  Cyc,  p.  1438. 

[2]  As  we  enter  upon  the  duty  Imposed, 
the  weight  of  the  responsibility  seems  les- 
sened when  we  remember  that  the  court  can- 
not change  one  "Jot  or  tittle"  of  the  law.  It 
is  for  us  simply  to  expound  it  as  we  find  it 
made  for  us  and  the  other  members  of  society. 
Crystallized  for  the  majority,  it  perhaps  in 
some  instances  resembles  ready-made  doth- 
ing  which  does  not  always  appear  to  fit  ex- 
actly. In  other  words,  ttie  court  cannot  re- 
vise or  make  a  will  for  the  decedent.  It  la 
the  function  of  the  court  to  constrae  the  one 
made  by  him  and  declare  its  effect  It  should 
be  borne  in  mind  that  the  effect  of  the  pro- 
visions of  a  will  is  subject  to  change  at  any 
time  before  the  death  of  the  testator.  This 
may  be  effected  in  different  ways:  (1)  By 
making  a  new  will;  (2)  by  a  codicil  to  the 
will;  (3)  by  a  sale  of  property  devised  or 
bequeathed,  or  by  consuming  or  destroying 
the  same.  Mr.  Wilson  was  a  man  of  large  ex- 
perience and  business  capacity,  and  when  the 
sale  of  the  Cleveland  Group  of  Mines  was 
made,  the  money  divided,  and  a  portion  of  it 
expended  by  him,  he  must  have  understood 
that  the  value  of  the  property  described  in 
the  sixth  article  of  the  wOl  was  thereby 
affected.  It  was  probably  his  intention  to 
give  the  matter  further  consideration.  With- 
out sanctioning  the  introduction  of  oral  evi- 
dence to  disclose  his  intention,  if  we  look  at 
the  same,  we  are  convinced  that  his  conver- 
sation with  Mr.  Mackay,  tils  intimate  ana 
trusted  business  associate  and  friend,  in 
March,  two  months  before  he  died,  when  he 
said  to  him:  "Walter,  I  want  to  make  a  vrtll; 
will  you  act  as  one  of  my  executors?" — 
indicated  that  he  meant  Just  what  he  said, 
and  was  referring  to  something  to  be  done  in 
the  future.  He  died  suddenly,  and  did  not 
thereafter  do  so. 

In  the  interests  of  the  benefidarles  named 


in  the  sixth  article  of  the  will  it  1b  claimed 
that  the  $180,000  received  for  the  Cleveland 
mines  and  divided  equally  between  Wilson 
and  Mackay  is  still  the  property  of  the  Idaho 
Investment  Company,  and  the  $90,000  so  re* 
ceived  by  Richard  WUson,  deceased,  a  year 
before  his  death,  should  be  returned  to  that 
corporation  by  the  executors  of  his  estate; 
that  the  same  belongs  to  the  stockholders  at 
that  company,  and  should  go  to  the  benefici- 
aries named  in  the  sixth  article  of  the  will 
according  to  its  provisions.  On  the  other 
hand,  it  ia  asserted  that  the  ownership  of  the 
$90,000  passed  from  the  corporation  to  Rich- 
ard Wilson,  now  deceased,  and,  except  for 
$5,000  thereof  invested  in  stock  of  the  Eu- 
banks  Transmission  Company,  is  the  residuum 
of  said  estate,  and  is  not  disposed  of  ex- 
cept under  the  residuary  clause  of  the  last 
wUl  and  testament  The  pivotal  question  in 
the  case  is  this:  What  was  the  effect  of  the 
division  of  the  proceeds  of  the  sale  of  the 
Cleveland  Group  of  Mines  by  Richard  Wilson, 
now  deceased,  and  Walter  Mackay,  the  own- 
ers of  all  the  stock  in  the  Idaho  Investment 
Company,  except  one  share  which  was  trans- 
ferred to  Mr.  DeNeffe  in  order  to  qualify 
him  to  act  as  a  director,  and  who  were  also 
two  of  the  three  directors  of  the  corporation? 
Was  it  in  effect  a  declaration  and  payment 
of  a  dividend  of  the  profits  of  the  corpora- 
tion? 1  Cook  on  Stock  and  Stockholders 
(3d  Ed.)  {  634,  says: 

"A  dividend  is  a  corporate  profit  set  aside,  de- 
clared, and  ordered  by  the  proper  corporate  au- 
thorities to  be  paid  to  the  stockholders  on  de- 
mand or  at  a  fixed  time." 

To  the  same  effect  see  Wllliston  t.  Mich- 
igan So.,  etc.,  B.  R.  Co.,  13  Allen  (Mass.) 
400:  De  Eoven  v.  Alsop,  205  111.  309,  68  N. 
E.  930,  63  L.  R.  A.  587,  590. 

[3,  4]  A  dividend  is  usually  considered  a 
parcel  of  the  mass  of  corporate  property 
until  declared,  and  therefore  incident  to  and 
parcel  of  the  stock  up  to  the  time  it  is  de- 
clared. Before  its  declaration  It  will  pass 
with  the  sale  or  devise  of  the  stock.  Who- 
ever owns  the  stock  prior  to  the  declaration 
of  the  dividend  owns  the  dividend  also. 
The  moment  the  dividend  Is  declared,  then 
it  becomes  separate  and  distinct  from  the 
stock,  and  the  dividend  falls  to  him  who  Is 
proprietor  of  the  stock  of  which  it  was  be- 
fore incident  A  transfer  of  stock-  passes  all 
dividends  declared  subsequent  to  the  trans- 
fer. A  legatee  of  shares  takes  the  stock  as 
it  was  at  the  time  of  the  testator's  death. 
McLaran  v.  Crescent  Planing  Mill  Co.,  117 
Mo.  App.  40,  93  S.  W.  819,  821;  2  Cook  on 
Corporations  (5th  Ed.)  {  634,  says: 

"A  division  of  the  profits  is  a  dividend  even 
though  not  called  such,  and  not  construed  sudi 
by  the  directors  and  stockholders." 

In  the  case  of  Grants  Pass  Hdw.  Co.  ▼, 
Calvert,  71  Or.  103,  142  Pac.  569,  there  was 
involved  the  question  of  whether  certain 
property,  to  wit,  the  Layton  Hotel,  should  be 
considered  dividends  so  as  to  have  passed 
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oat  of  the  corporation  before  certain  stock- 
holders bought  stock.  A  disposition  of  this 
property  bad  been  made,  and  a  controversy 
arose  over  the  legal  effect  of  what  the  stock- 
holders and  directors  bad  done.  Prior  to 
January,  1911,  Wolke,  Calvert,  and  Patlllo, 
then  owning  all  the  stock  in  the  company 
and  the  officers  thereof,  decided  that  they 
would  set  this  property  apart  as  a  property 
dividend  for  themselves  and  have  a  proper 
conveyance  of  it  made.  The  company  was  in 
good  financial  condition.  This  court,  speak- 
ing through  Mr.  Justice  Ramsey,  Said: 

"All  the  stockholders  and  the  directors  ap- 
pear to  hare  agreed  that  said  property  should 
be  so  disposed  of.  When  they  had  their  annual 
stockholders'  meeting  in  January,  1911,  the  sec- 
retary made  a  report,  and  a  dividend  was  de- 
clared, and  the  Layton  Hotel  property,  valued 
at  $3,666.66,  was  charged  off'  from  the  assets 
of  the  company,  with  the  understanding  that  it 
should  b«  conveyed  to  PatiUo.  •  •  •  We 
think  that  the  officers  of  the  plaintiff,  when  they 
authorized  the  making  of  said  deeds,  and  when 
the  deeds  were  executed,  had  knowledge  and 
notice  that  said  property  had  been  set  apart  as 
a  dividend  to  be  conveyed  to  the  defendants, 
and  that  they  made  said  deeds  to  carry  out  the 
said  arrangement  according  to  the  intention 
formed  by  the  company  when  the  defendants 
and  PatiUo  were  the  directors  and  sole  stock- 
holders thereof.  We  hold  that  the  transfer  of 
said  hotel  property  to  the  defendants  was,  in 
effect,  the  payment  of  a  dividend  in  property 
in  accordance  with  the  previous  action  and  in- 
tention of  the  company.  While  the  i>roceedings 
relating  thereto,  prior  to  the  execution  of  the 
deeds,  were  not  very  formal,  yet  the  evidence 
shows  what  the  intention  was,  and  the  execution 
of  the  deeds  carried  out  that  intention  fully." 

[S]  This  last  case  Is  very  much  in  point 
The  evidence  clearly  shows  that  at  the  time 
the  mines  were  sold,  Mr.  Mackay  and  Mr. 
Wilson  declared  that  they  might  as  well 
divide  the  proceeds,  decided  how  they  should 
be  divided,  and  they  did  so  divide  them.  It 
was  In  fact  a  dividend.  It  seema  that  there 
could  be  no  question,  but  that  these  two 
men  Intended  the  same  to  be  a  dividend  of 
the  assets  of  the  corporation  which  they 
treated  as  profits.  No  one  else  had  a  right 
to  say  nay.  No  one  did  say  nay.  Their  ac- 
tions stood  unchallenged  during  the  remain- 
der of  the  life  of  Mr.  Wilson.  Formal  res- 
olutions of  the  corporation  authorizing  the 
execution  of  the  deed  of  the  mines  had  been 
regularly  adopted  and  entered  In  the  corpo- 
rate records,  and  it  is  apparent  that  as  the 
transaction  was  had  according  to  the  wishes 
of  the  only  Interested  parties,  they  consid- 
ered that  there  was  no  reason  for  further 
formality.  They  each  proceeded  to  treat  the 
funds  received  for  the  mines  as  their  own, 
and  Mr.  Wilson  with  a  portion  of  the  mon- 
ey purchased  shares  of  stock  In  the  Fubanks 
Transmission  Company  which  were  be- 
queathed by  the  fifth  article  of  the  will.  A 
division  of  profits  without  the  formality  of 
declaring  a  dividend  Is  equivalent  to  a  div- 
idend. 2  Cook  on  Corporations  (5th  Fd.)  § 
634.  p.  1136;  Hartley  v.  Pioneer  Iron  Wks., 
181  N.  Y.  73,  79,  73  N.  B.  576. 

[8-t]  The  Informality  of  a  meeting  held 


ontside  the  state  may  be  waived  by  tbe 
shareholders,  and  tbe  act  ratified  by  their 
subsequent  consent  and  acquiescenc&  10  Cyc 
1193.  A  voidable  act  by  the  officers  of  the  cor- 
poration may  be  ratified  by  the  stockholders 
so  as  to  estop  the  corporation  from  afterwards 
maintaining  an  action  to  undo  It.  little  v. 
Garabrant,  90  Hun,  404,  35  N.  Y.  Supp.  689, 
affirmed  in  153  N.  Y.  661,  48  N.  F.  1105;  St 
Croix  Lumber  Co.  r.  MltUestadt  43  Minn.  91, 
44  N.  W.  1079 ;  Martin  ▼.  Niagara  Falls  Paper 
Mfg.  Co.,  44  Hun  (51  N.  Y.  S.  G.  R)  130, 
affirmed  in  122  N.  Y.  165,  25  N.  E.  303;  Chi- 
cago, B.  I.  &  P.  By.  Co.  V.  Union  Pac.  By. 
Co.  (C.  C.)  47  Fed.  15.  The  Idaho  Investment " 
Company  has,  and  had  there  been  any  other 
shareholders  except  Mr.  Wilson  and  Mr. 
Mackay  interested,  they  would  have,  ratified 
the  division  of  the  proceeds  of  the  mines  by 
having  failed  properly  to  disavow  the  same 
after  knowledge.  10  Cyc.  p.  1075;  Flnnegan 
V.  Pac.  Vinegar  Co.,  26  Or.  152,  155,  37  Pac. 
457;  Sllsby  v.  Strong,  38  Or.  36,  42,  62  Pac. 
633;  Marsters  v.  Umpqua  Oil  Co.,  49  Or. 
374,  378,  90  Pac.  151,  12  L.  R.  A.  (N.  S.)  825. 
[>,  1 0]  Where  an  individual  owns  practi- 
cally all  the  stodt  of  a  corporation  and  con- 
trols all  its  operations,  the  corporation  and 
the  individual  are  In  proper  cases  regarded 
by  the  courts  as  one  and  the  same.  Smith 
v.  Moore,  199  Fed.  689,  697,  118  O.  O.  A. 
127;  Una  &  Lane  Timber  Co.  t.  United 
States,  196  Fed.  693,  116  O.  0.  A.  267; 
Oroh's  Sons  v.  Groh,  80  App.  Dlr.  85,  80  N. 
Y.  Supp.  43a.  The  statement  in  the  fifth 
article  of  the  will,  "all  of  the  stodic  which  I 
may  own  at  the  time  of  my  death,"  Is  suffi- 
ciently definite  and  certain  to  make  clear 
the  testator's  intention  and  require  such 
stock  to  be  considered  as  a  specific  bequest 
Noon's  Est,  49  Or.  286,  29S,  204.  88  Pac.  673. 
90  Pac.  673;  1  UnderhlU  on  Wills,  |  408; 
1  Cook  on  Corporations  (5th  Ed.)  {  302;  40 
Cyc.  pp.  1869,  1872.  A  will  speaks  only 
from  the  death  of  the  testator,  unless  a 
contrary  intention  Is  manifest  from  the  lan- 
guage of  tbe  will  or  its  provisions.  Gerrish 
V.  Hinman,  8  Or.  348;  Morse  v.  Macrum,  22 
Or.  229,  29  Pac.  615,  30  Pac.  73.  The  will 
of  Richard  Wilson  cannot  be  attacked  on 
the  ground  that  the  testator  In  his  lifetime 
diminished  or  incumbered  any  of  the  be- 
quests made.  L.  O.  U  J  7323.  If  the  testa- 
tor had  owned  a  band  of  horses  and,  Instead 
of  bequeathing  all  this  stock  in  the  Idaho 
Investment  Company,  had  bequeathed  all 
his  horses,  no  one  would  contend  that  sudi 
a  provision  would  be  changed  or  affected 
by  any  other  expression  of  Intention  outside 
the  will  Itself,  in  case  the  testator  had  dis- 
posed of  all  his  horses.  Let  us  suppose  that 
one  of  the  mines  owned  by  the  Idaho  Invest- 
ment (}omi>any  which  was  not  sold  and  the 
ownership  of  which  passed  with  the  own- 
ership of  the  shares  of  stock  in  that  corpora- 
tion devised  by  the  sixth  article  of  the  will 
had  been  Increased  in  value  to  the  amount 
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of  |l,000,00a  after  the  making  of  the  will 
<m  acconat  of  the  development  of  an  adjoin- 
ing mine,  would  waj  one  contend  that  the 
same  wonld  not  rightly  belong  to  the  bene- 
ficiaries named  In  the  sixth  article?  We 
think  the  same  role  must  be  applied  wh^- 
er  the  value  of  such  shares  is  Increased  or 
diminished.  When  Richard  Wilson  made 
bis  will  it  does  not  seem  that  he  considered 
that  the  control  of  any  of  the  property 
which  he  owned,  or  the  right  to  sell  and 
dispose  of  the  same  as  he  pleased,  was  in 
any  way  affected.  The  transaction  which 
took  place  when  the  check  for  $180,600  In 
favor  of  the  Idaho  Investment  Company 
was  received  Is  described  by  Mr.  Mackay  as 
follows : 

"Q.  When  the  money  was  paid  just  tell  the 
court  what  you  and  Mr.  Wilson  did  about  it. 
A.  Well,  we  went  to  the  Federal  Company's 
Mining  &  Smelting  office,  we  transacted  the 
business,  surrendered  the  deed,  and  got  a  check 
for  $180,000.  Q.  The  check  was  to  whom?  A. 
The  Idaho  Investment  Company.  Q.  And  the 
deed  was  executed  by  the  Idaho  Investment 
Company?  A.  Tes,  sir.  He  was  a  director  of 
the  First  National  Bank,  and  I  was  a  stock- 
holder, and  it  was  after  banking  hours,  and  I 
went  in  the  back  way,  into  the  back  room,  and 
we  indorsed  the  check,  and  he  went  in  the 
front  part  of  the  bank.  He  said,  'Walter,  we 
might  as  well  divide  this.'  I  says,  'Yes.'  He 
says,  'How  wiD  we  divide  it?'  I  says,  'I  guess 
we  had  better  halve  it,'  Be  went  out  into  the 
front  part  of  the  bank  and  brought  me  out  a 
deposit  check  for  ninety  thousand  dollars,  and 
he  deposited  ninety  thousand  dollars  for  him- 
self. Q.  Who  indorsed  the  check  'Idaho  In- 
vestment Company?'  A.  He  indorsed  it  as 
president,  and  I  indorsed  it  as  treasurer." 

The  only  question  that  can  be  raised  in 
regard  to  the  disposition  of  the  funds  re- 
ceived for  the  mines  relates  to  the  means 
adopted  to  accomplish  the  result.  Walter 
Mackay  and  Blchard  Wilson,  as  the  owners 
of  all  the  stock,  had  the  right  and  power  to 
divide  that  money  as  they  did,  but  It  is  con- 
tended that  they  did  not  take  the  proper  for- 
mal legal  steps  to  do  so.  Such  an  objection 
could  be  made  if  any  one  else  had  an  inter- 
est in  the  matter  other  than  these  two  men. 
Where  all  the  Interests  agree  and  all  afflnn> 
atively  act  together  to  accomplish  a  result 
desired  by  all  of  them,  any  formality  be- 
comes unnecessary.  As  was  said  by  Mr. 
Justice  Benson  In  Mann  v.  Gordon,  77  Or. 
457,  151  Pac.  704,  quoted  from  Mr.  Justice 
Burnett,  in  Markham  v.  loveland,  69  Or. 
451,  138  Pac.  483 : 

"Under  modern  business  conditions,  where  the 
commonest  everyday  transactions  are  corporate 
acts,  it  would  be  intolerable  if  everything  were 
required  to  be  proven  by  a  special  resolution 
of  the  board  of  directors  in  each  instance." 

See,  also,  McDonald  v.  Williams,  174  C. 
S.  397,  19  Sup.  Ot  743,  43  L.  Ed.  1022. 

[11]  We  conclude  that  the  disposition  of 
the  $180,000  by  two  of  the  three  directors, 
who  were  the  real  owners  of  all  the  shares 
of  stock  when  they  declared  that  it  shoald 
be  divided  and  should  be  halved,  was,  In 
substance  and  effect,  a  declaration  and  pay- 
ntent  of  a  dividend  of  the  assets  of  the  cor- 


poration. It  was  made  in  the  state  of  Ida- 
ho, bat  it  was  acquiesced  in  and  acted  upon 
after  the  return  of  the  parties  to  the  state 
of  Oregon.  They  did  not  deem  it  necessary 
to  make  a  report  of  it  to  any  one,  as  no  one 
else  was  materially  interested  in  the  matter. 
The  two  men  conducted  the  business  much 
the  same  as  though  It  had  been  a  partner- 
ship. E>ich  was  perfectly  satisfied  with  the 
result  The  money  was  apparently  after- 
wards considered  as  the  Individual  property 
of  each,  and  a  portion  was  so  invested  and 
used  by  Mr.  Wilson.  After  the  death  of 
one.  It  is  too  late  to  brand  the  transaction 
as  a  wrong  on  account  of  an  informality  of 
which  no  one  at  the  time  had  a  right  to 
complain  or  with  which  to  interfere.  The 
$90,000  obtained  thereby  by  Richard  WUson 
was  his  property,  and  that  secured  with  a 
portion  thereof,  and  the  funds  remaining, 
are  now  the  property  of  his  estate  and  should 
be  distributed  In  accordance  with  the  pro- 
visions of  the  win.  The  decree  of  the  trial 
court  Is  therefore  affirmed. 

[12]  In  this  proceeding  and  in  the  sepa- 
rate suit  brought  by  the  executors  to  have 
the  will  of  Richard  Wilson,  deceased,  con- 
strued, an  honest  endeavor  Is  made  for  the 
proper  administration  of  the  estate  of  the 
decedent  according  to  a  legal  construction 
of  his  last  will  and  testament,  and  the  costs 
should  be  borne  by  the  estate  as  other  ex- 
penses of  administration;  and  it  is  so  or- 
dered. 

Mr,  Justice  MOORE  did  not  take  any  part 
in  the  consideration  of  this  case. 


MACKIN  et  aL  v.  NOAD  et  al.  * 
(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  Henry  E.  McGinn,  Judge. 

Suit  by  Charles  Mackin  and  others  as  execu- 
tors of  Richard  Wilson,  deceased,  against  Hairy 
Noad  and  others.  From  the  decree,  plaintiffs  ap- 
peal.   Affirmed. 

F.  M.  De  Nelfe,  of  Portland,  for  appellants, 
L.  R.  Webster  and  J.  Hennessy  Murphy,  both  of 
Portland  (Emmons  &  Webster,  Merwin  Rankin, 
and  John  O.  Shillock,  all  of  Portland,  on  brieQ, 
for  respondent  Society  of  Jesus.  C.  A.  Appel- 
gren,  of  Portland  (Arthur  P.  Tifft,  of  Portland, 
and  Meredith  &  Meredith,  on  brief),  for  respond- 
ents Noad,  Eyre,  and  Conch.  MI  G.  Munly,  of 
Portland,  for  respondent  Precious  Blood  Convent. 
Frank  T.  Collier,  of  Portland  (Stott  &  CoUier, 
of  Portland,  on  brief),  for  respondents  Christie, 
Sisters  of  the  Holjr  Name  of  Jesus  and  Mary, 
St  Vincent's  Hospital,  Sacred  Heart  Hospital, 
Providence  Hospital,  and  St.  Patrick's  HospitaL 
C.  li.  Whealdon,  of  Portland,  for  respondent 
Idaho  Inv.  Co,  Hall  S,  Lusk,  of  Portland 
(Dolph,  Mallory,  Simon  ft  Gearin,  of  Portland, 
on  brief),  for  respondent  O'Grady. 

BEAN,  J.     The  executors  of  the  last  will 

and  testament  of  Richard  Wilson,  deceased, 
commenced  a  suit  in  equity  against  the  above- 
named  defendants,  who  were  legatees  under  the 
will,  to  obtain  a  construction  of  the  will  in  or- 
der to  secure  a  determination  of  the  ownership 
of  certain  personal  property  which  was  be- 
queathed by  the  will.  In  an  opinion  this  day 
rendered.  In  the  Matter  of  the  Estate  of  Bidk- 
•Rehearing  denied  November  6,  1917. 
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ard  Wilson,  Deceased,  167  Pac.  680,  we  have 
sees  fit  to  construe  the  will  in  qaestion,  and 
have  passed  upon  the  questions  involved  in  this 
suit,  and  no  further  cousideration  is  required 
to  be  given  the  same. .  The  opinion  in  the  matter 
of  the  estate  is  adopted  as  the  opinion  in  this  case 
in  so  far  as  the  same  questions  are  involved. 
The  costs  in  this  suit  should  be  paid  as  indi- 
cated in   that  opinion. 

Mr.    Justice   MOORE  took  no  part  in   the 
consideration  of  this  case. 


HEIDEL  v.  SHUTB.* 
(Supreme  Court  of  Oregon.    Sept  25,  1917.) 

1.  Equitt  «=»195— Cboss-Bill— Mattebs  of 
Defense. 

The  cross-bill  of  H.  against  S.,  in  action  by 
S.  to  recover  for  advances  for  payment  of  land 
made  by  S.  under  agreement  of  H.  to  repay 
half  of  them,  states  matters  of  defense,  enti- 
tling H.  to  equitable  relief,  and  not  of  mere 
counterclaim ;  it  averring  the  money  advanced 
was  to  be  repaid  out  of  the  profits  from  resale 
of  the  land ;    that  it  had  been  resold,  and  the 

groceeds  received  and  disposed  of  by  S.,  who 
as  refused  to  account  therefor ;  that  H.  does 
not  know  what  the  profits  are,  and  cannot  know 
what,  if  anything,  is  still  due  S.  on  his  advanc- 
es;   and  asking  for  an  accounting. 

2.  AacouNT    «=>17(l)—CoMPLAiHT— Demand. 

Averment  of  the  complaint  that  defendant 
has  at  all  times  refused  to  render  to  plaintiff 
a  statement  of  account  implies  a  previous  de- 
mand, and  is  equivalent  to  an  allegation  of  de- 
mand and  refusal 

Department  1.  Appeal  from  Circuit  Court, 
Washington  County ;  J.  A.  Eakin,  Judge. 

Suit  by  cross-bill  by  F.  M.  Heidel  against 
J.  W.  Shute.  BVom  a  decree  of  dismissal, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

The  facts  of  this  case  are  as  follows:  De- 
fendant, Shute,  began  an  action  at  law 
against  plaintiff,  Heidel,  seeking  to  recover 
upon  two  causes  of  action.  The  first  was 
upon  a  promissory  note  for  |50,  which  has 
no  connection  with  the  questions  submitted 
upon  this  appeal,  and  the  second  stating  the 
cause  of  action  as  follows: 

"That  on  or  about  the  15th  day  of  June,  1907, 
the  plaintiff  herein  and  the  defendant  entered 
into  an  agreement,  wherein  and  whereby  it 
was  understood  and  agreed  that  the  plaintiff 
herein  should  pay  to  F.  O.  King  of  Portland, 
Or.,  the  sum  of  $2,500,  for  the  purchase  price 
of  certain  interests  of  said  F.'O.  King  in  and 
to  certain  lands  in  Washington  county,  Or. ; 
and  wherein  and  whereby  F.  M.  Heidel  under- 
took, promised,  and  agreed  to  repay  and  reim- 
burse the  plaintiff  to  the  extent  of  one-half  of 
the  moneys  so  advanced  and  paid  by  the  plain- 
tiff to  said  F.  C.  King,  as  aforesaid,  together 
with  interest  thereon  from  the  date  of  such 
advance  until  repaid,  at  the  rate  of  ten  per 
cent  per  annum." 

This  paragraph  Is  followed  by  allegations 
of  advances  aggregating  $1,107.50,  no  part  of 
which  has  been  paid  except  $349.75,  and  a 
prayer  for  Judgment  Heidel  filed  an  an- 
swer, admitting  the  execution  of  the  $50 
note ;  admitting,  substantially,  the  allegations 
of  the  paragraph  above  set  out.  It  Is  then 
alleged  that  plaintiff  has  already  received 
from  the  defendant,  and  from  moneys  belong- 


'  Ing  to  defendant,  more  than  enough  to  fully 
pay  both  causes  of  action.  Then  follow  al- 
legations to  the  effect  that  defendant  has 
further  matters  of  defense  which  are  cog- 
nizable only  in  a  court  of  equity,  and  tenders 
and  files  a  cross-bill  in  equity,  wherein  Heidel 
is  plaintiff  and  Shute  is  defendant.  To  this 
cross-bill  defendant  demurred,  and  the  trial 
court  sustained  the  demurrer,  whereupon, 
plaintiff  having  declined  to  plead  over,  a  de- 
cree was  entered,  dismissing  the  suit,  and 
plaintifl  appeals. 

R.  F.  Peters,  of  Portland  (A.  B.  Clark  and 
Peters  &  Turner,  all  of  Portland,  on  the 
brief),  for  appellant  Q.  C.  Hare,  of  Hills- 
boro  (Bagley  &  Hare,  of  Hlllsboro,  on  the 
brief),  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  sole  question  presented  for 
our  cousideration  Is:  Does  the  cross-bill  state 
facts  entitling  plaintiff  to  equitable  relief? 
The  pleading  under  oonsideratlou  Is  quite 
long,  and  contains  an  elaborate  redtal  of 
many  Involved  transactions,  which  we  find 
it  unnecessary  to  mention  In  detail.  Defend- 
ant contends  that  all  of  these  matters  are 
purely  counterclaims,  and  therefore  not  de- 
fenses, and  consequently  not  proper  matters 
In  a  cross-bill.  The  first  paragraph  of  the 
complaint  herein  reads  as  follows: 

"That  on  or  about  the  20th  day  of  June,' 1907, 
the  plaintiff  and  the  defendant  entered  into  an 
agreement  wherein  and  whereby  it  was  agreed 
that  the  defendant  should  advance  the  sum  of 
twenty-five  hundred  dollars  ($2,500.00)  in  con- 
nection with  the  purchase  of  a  large  quantity 
of  land  known  as  the  F.  C.  King  land ;  and 
it  was  understood  and  agreed  in  connection 
therewith  that  plaintiff  should  repay  to  the  de- 
fendant one-half  of  the  amount  advanced,  out 
of  the  profits  to  be  derived  from  the  sale  of 
said  land  and  premises ;  and  about  the  same 
time,  in  connection  with  the  same  lands  it 
was  agreed,  between  plaintiff  and  the  defendant 
and  one  M.  J.  Kinney,  that  upon  the  sale  of 
said  lands  the  profits  made  upon  the  sale, 
over  and  above  the  purchase  price  and  all  legit- 
imate expenses,  should  be  divided  as  follows: 
To  M.  J.  Kinney  50  per  cent. ;  to  J.  W.  Shute, 
25  per  cent ;  and  to  F.  M.  Heidel,  25  per  cent" 

This  la  followed  by  allegations  to  the  effect 
that  the  lands  in  question  were  sold  for  $84,- 
CKX);  that  these  lands  and  others  were  com- 
bined as  mortgage  security  for  the  purchase 
price;  that  the  defendant,  for  himself  and 
coadventurers,  received  the  $84,000,  kept  the 
accounts  himself,  distributed  the  funds  &e- 
cording  to  his  own  will  and  without  consult- 
ing his  associates,  has  at  all  times  refused 
to  render  an  account,  and  plaintiff  does  not 
know,  and  therefore  cannot  state,  the  amount 
of  profits  derived  from  the  sale  of  the  lands ; 
but,  upon  information  and  belief,  alleges  that 
plaintiff's  share  thereof   "exceeds  the  sum 

of  $ ."    The  prayer  Is  for  an  acconnt- 

ing,  and  that  the  court  determine  the 
amounts  due  to  plaintiff  and  defaidant  and 
for  general  relief.  As  already  suggested,  the 
history  of  the  transactions  Is  much  more  ez- 
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tenBlve  than  we  have  now'outllnecl,  and  imany 
matters  are  pleaded  In  which  affirmative  re- 
lief Is  sought,  but  enough  Is  indicated  to  dis- 
close that  the  pleading  contains  sufficient 
statements  of  fact  to  render  it  invulnerable 
to  attack  by  demurrer.  It  will  be  observed 
that  It  Is  averred  that  the  money  advanced 
by  Shute  was  to  be  repaid  out  of  the  profits 
to  be  derived  from  the  sale  of  the  lands; 
that  the  lands  have  been  sold,  the  proceeds 
received  and  disposed  of  by  defendant,  who 
has  refused  to  account  for  the  same;  that 
plaintiff  does  not  know  what  the  profits  are, 
and  cannot  know  what  amount,  If  anything, 
Is  stUl  due  to  defendant  upon  his  advances 
in  the  purchase  of  the  land.  These  allega- 
tions clearly  distinguish  the  situation  from 
a  mere  pleading  of  counterclaim,  and  dis- 
closes matters  material  to  plaintiff's  defense 
In  the  law  action. 

[2]  Defendant  also  urges  that  the  com- 
plaint Is  defecQve  because  there  is  no  allega- 
tion of  a  demand  for  an  accounting.  This 
point  is  not  weU  taken,  since  the  complaint 
alleges  that  the  defendant  "has  at  all  times 
refused  and  neglected  to  render  to  this  plain- 
tiff a  full,  true,  and  correct  statement  of  the 
account  between  plaintiff  and  defendant 
herein."  In  the  case  of  Brossard  v.  Wil- 
Uams,  114  Wis.  89,  89  N.  W.  832,  the  court 
sa>'8: 

"The  defendant  insists  that  the  complaint  is 
insufficient,  because  it  fails  to  allege  a  demand 
UBon  the  defendant  before  the  commencement 
of  the  suit.  It  is  alleged  that  'the  defendant  re- 
fuses, and  has  ever  refused,  to  account  or  paj 
over"  the  indebtedness  sued  for.  Defendant's 
contention  is  completely  answered  by  the  case 
of  Divan  v.  Loomis,  68  Wis.  150,  31  N.  W. 
760,  in  which  it  is  said:  'An  allegation  of  re- 
fusal implies  a  previous  demand  and  is  equiv- 
alent to  an  allegation  of  demand  and  a  refusal.'  " 

The  same  conclusion  is  reached  in  the  fol- 
lowing cases:  Ferguson  v.  Hull,  136  Ind.  339, 
36  N.  E.  254 ;  Worth  y.  Wharton,  122  N.  C. 
376,  29  S.  B.  370 ;  and  Masoa  v.  Carter.  8  S. 
C.  103. 

We  conclude  that  it  was  error  to  sustain 
the  demurrer. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  overrule 
the  demurrer. 

McBKIDE,  O.  J.,  and  BURNETT  and 
HABRIS,  33.,  concur. 


LAWRENCE  et  al.  v.  CITY  OF  PORTTAND 

et  al. 
(Supreme  Court  of  Oregon.    Sept.  25, 1917.) 

1.  Municipal  Cobpobationb  «=>284(1) — Pub- 
lic Impbovements— Dklegation  of  Powess. 

The  power  of  the  council  of  a  city  to  "deter- 
mine the  character,  kind,  and  extent  of  improve- 
ments" to  be  made  cannot  be  delegated  to  the 
city  engineer. 

2.  MtrmciPAL  CoBPOBATioNs  «=>284(1)— Pub- 
lic Ikfbovements  —  Dzlboation  of  Pow- 

EB8. 

Where  a  city  council  ordered  the  dty  engi- 
neer to  submit  plans  for  two  kinds  of  paving, 


and  he  complied,  and  thereafter  the  cooncO 
called  for  bids,  accepted  the  lowest  bid,  and  by 
ordinance  determined  the  character,  kmd,  and 
extent  of  the  improvements,  the  council  did  not 
delegate  its  functions  to  the  city  engineer. 

3.  Municipal  Cobpobationb  «=»294(3)— Pub- 
lic IMPBOVEMENTS— Notice— Rkqtjisites. 

Under  Portland  City  Charter,  §  376,  the  no- 
tice of  the  resolution  of  an  improvement  need 
not  be  printed  in  letters  not  less  than  one  inch 
in  length,  but  only  the  title,  "Notice  of  Street 
Work,"  need  be  of  such  size. 

4.  Municipal  Cobpobations  «=»289(2)— Pub- 
lic Improvements  —  Double  Impbovement. 

The  paving  of  a  street,  whose  continuity  was 
interrupted  ay  a  small  park,  does  not  constitute 
two  improvements,  so  as  to  require  their  separa- 
tion, in  view  of  Portland  City  Charter,  i  3T4,  as 
to  public  improvements. 

5.  Municipal  Cobpobations  ®=9414(3)— Pub- 
lic IjfPBovEMENTS— Exaction  of  Guabantt 
— PowBBB  OF  Council. 

The  requirement  in  a  contract  for  paving 
a  street  that  the  contractor  shall  make  good  any 
defects  in  materials  or  workmanship  occurring 
within  five  years  does  not  so  increase  the_  burden 
or  the  cost  of  the  improvement  as  to  vitiate  the 
aascssments  therefor. 

6.  Municipal  Cobpobations  «=»358(3)— Pub- 
lic Improvements  —  Perfobmance  of  Con- 
tbact— powebb  of  council. 

The  determination  made  by  the  council  that 
the  specifications  and  the  contract  of  a  paving 
contractor  have  been  fulfilled  and  completed  ii 
conclusive. 

Department  2.  Appeal  from  Circuit  Court; 
Multnomah  County;   H.  H.  Belt,  Judge. 

Injunction  by  P.  S.  Lawrence  and  others 
against  the  City  of  Portland  and  others. 
From  a  decree  dismissing  the  complaint; 
plaintiffs  appeal.    Affirmed. 

This  Is  a  suit  brought  by  certain  proi^ 
erty  owners  to  enjoin  the  collection  of  as- 
sessments levied  on  thdr  property  to  pay  for 
the  Improvement  of  East  Harrison  street  in 
the  city  of  Portland.  Plaintiffs  contend  ttiat 
the  proceedings  are  fatally  defective  in  the 
matter  of  compliance  with  the  procedure 
prescribed  by  the  charter,  and  also  that  the 
work  was  done  in  a  careless,  inefficient  man- 
ner, out  of  harmony  with  the  requirements 
of  the  contract.  The  lower  court  found  for 
the  defendants,  and  dismissed  the  complaint 
Plaintiffs  appeal. 

A.  H.  Tanner,  of  Portland,  for  appellants. 
L.  B.  Latourette,  of  Portland  (W.  P.  I-a 
Roche,  City  Atty.,  of  Portland,  on  the  brief), 
for  respondents. 

McCAMANT,  J.  [1,2]  The  proceedings 
were  initiated  by  a  resolution  of  the  city 
council  adopted  January  28,  1914.  This  res- 
olution demanded: 

"  •  ♦  •  From  the  city  engineer  plans,  spec- 
ifications, and  estimates  for  two  or  more  kinds 
of  appropriate  improvements,  at  least  one  of 
which  must  be  of  a  nonpatentable  kind,  and  the 
probable  total  cost  of  each  class  of  improvement 
and  the  amount  of  work  required  to  be  dou<L 
and  that  he  file  such  plans,  specifications,  ana 
estimates  in  the  office  of  the  auditor  of  the  city 
of  Portland." 

It  wlU  be  noted  that  this  resolution  does 
not  determine  the  kind  of  improvefaoent  to 


aS'oT  other  caies  •««  uhm  topic  and  KSY-MUMB£R  In  all  Kay-Numbared  Digaati  and  Indexaa 


Digitized  by 


Google 


S88 


ler  PACIFIC  RBPOBTBB 


(Or. 


be  laid.  The  charter  of  the  dty  of  Portland 
clothes  the  council  with  power  "to  determine 
the  character,  kind,  and  extent"  of  the  im- 
provement, and,  as  contended  by  plaintiffs, 
this  power  cannot  be  delegated  to  the  city 
engineer.  Miller  v.  Portland,  78  Or.  165, 
169,  151  Pac.  728;  King  Hill  Co.  v.  HamU- 
ton,  51  Mo.  App.  120,  124 ;  St.  Louis  v.  Clem- 
ens, 43  Mo.  395,  403,  404 ;  Bolton  t.  Gilleran, 
105  Cal.  244,  247,  38  Pa&  881,  45  Am.  St 
Hep.  33.  The  resolution,  however,  was  pre- 
liminary to  further  action  by  the  council. 
Ihe  plans  requested  were  furntshe^  by  the 
city  engineer  February  18,  1914,  specifying 
two  materials  for  use  in  paving  the  street 
In  question,  one  of  which  was  nonpatentaWe. 
Thereafter  the  council  by  resolution  called 
for  bids  on  these  two  materials  in  accord- 
ance with  the  plans  of  the  city  engineer, 
which  set  out  accurately  the  work  to  be 
done  and  gave  all  information  required  by 
the  charter.  On  the  coming  in  of  the  bids 
the  council  on  May  13,  1914,  accepted  the 
lowest  bid  for  laying  an  asphalt  street,  and 
by  ordinance  determined,  the  "character, 
kind,  and  extent"  of  the  improvement  We 
think  that  the  procedure  adopted  conforms  to 
the  charter,  and  that  it  did  not  delegate  to 
the  dty  engineer  the  functions  of  the  coun- 
dl.  Miller  V.  Portland,  62  Or.  26,  31,  123 
Pac  64. 

[3]  Section  876  of  the  charter,  after  direct- 
ing the  publication  of  the  resolution  of  the 
coundl  declaring  its  purpose  to  improve,  pro- 
vides that: 

"The  city  engineer  within  five  days  from  the 
first  pablication  of  said  resolution  shall  cause  to 
be  conspicuously  posted  at  each  end  of  the  line 
of  the  contemplated  improvement  a  notice  head- 
ed "Notice  of  Street  Work"  in  letters  of  not  less 
than  one  inch  in  length,  and  said  notice  shall 
contain  in  legible  characters  a  copy  of  the  reso- 
lution of  tlie  council  and  the  date  of  its  adop- 
tion, and  the  engineer  shall  file  with  the  auditor 
an  affidavit  of  the  posting  of  said  notices,  stat- 
ing therein  the  date  when  and  places  where  the 
same  have  been  posted." 

It  Is  Stipulated  that  the  letters  In  the 
heading  of  the  notice  posted  were  one  inch 
In  length,  but  that  the  letters  in  the  remain- 
der of  the  notice  were  less  than  one  Inch 
long.  Plaintiffs  claim  that  the  charter  re- 
galres  the  entire  notice  to  be  printed  In  let- 
ters at  least  an  inch  in  length.  We  do  not 
80  read  the  statute.  The  requirement  is 
that  the  letters  In  the  heading  shall  have 
the  stated  slie.  Bank  of  Columbia  v.  Port- 
land, 41  Or.  1,  7,  67  Pac.  1112.  The  size  of 
type  to  be  used  in  the  body  of  the  notice 
Is  committed  to  the  discretion  of  the  city 
engineer,  subject  to  the  requirement  that  the 
type  shall  be  legible. 

[4]  In  reliance  on  the  case  of  Oregon  Trans- 
fter  Co.  V.  Portland,  47  Or.  1,  81  Pac.  575,  82 
Pac.  16,  It  is  contended  that  these  assess- 
ments are  void  because  the  improveiiient 
covers  two  portions  of  the  street  The  im- 
provement provided  for  begins  at  the  east 
line  of  East  Twelfth  street  and  extends  east- 


erly to  a  line  20  feet  east  of  the  east  line 
of  an  alley  running  through  blocks  7  and  10 
in  Ladd's  addition.  At  this  point  East  Har- 
rison street  Intersects  with  another  street, 
and  beyond  the  Intersection  there  is  a  small 
park;  east  of  the  park  there  Is  another  la- 
tersecting  street,  and  beyond  that  street  the 
second  portion  of  the  improvement  begins, 
extending  easterly  for  two  blocks.  It  Is  ex- 
pressly held  in  Oregon  Transfer  Co.  v.  Port- 
land, 47  Or.  1,  6,  81  Pac.  675,  577,  that: 

"The  intersection  may  with  propriety  be  in- 
clnded  in  or  omitted  from  a  contemplated  street 
improvement  without  destroying  its  continuity." 

This  principle  being  established,  and  the 
Uttle  park  not  being  capable  of  Improvement 
as  a  street  we  think  that  under  the  facts 
this  Improvement  should  be  regarded  as  a 
continuous  one.  Moreover,  the  charter  has 
been  amended  since  the  decision  In  Oregon 
Transfer  Co.  v.  Portland.  When  that  de- 
cision was  rendered,  section  375  of  the  diai^ 
ter  contained  the  following  requirement: 
.  "The  improvement  of  each  street  or  part 
thereof  shall  be  made  under  a  separate  proceed- 
mg." 

This  language,  on  which  the  dedaion  In 
the  case  dted  chiefly  turned,  was  eliminated 
by  amendment  of  the  charter  prior  to  the 
proceedings  with  which  we  are  concerned  in 
this  cause.  Section  374  of  the  charter,  in 
force  when  this  Improvement  was  made,  pro- 
vides that: 

"The  coancil,  whenever  it  may  deem  it  expedi- 
ent, is  hereby  authorized  and  empowered  to 
order  the  whole  or  any  part  of  the  streets  of  the 
city  to  be  improved,  to  determine  •  •  •  the 
extent  of  such  improvement.  •  •  •  The 
council,  in  improving  any  street  or  streets  or 
any  part  or  parts  thereof,  within  a  district  that 
indudes  paving,  shall  require  from  the  dty  en- 
gineer plans,  etc.  •  •  •  The  action  of  the 
coancil  in  declaring  its  intention  to  improve  any 
street  or  streets  or  any  part  or  parts  thereof 
*  *  *  may  all  be  done  at  one  and  the  same 
meeting  of  the  council." 

Similar  language  is  found  In  section  SIS 
of  the  charter.  If  this  proceeding  be  treat- 
ed as  one  for  the  Improvement  of  separated 
portions  of  the  street  in  question.  It  was 
still  within  the  authority  of  the  coundl  to 
provide  for  It 

[t]  The  contract  under  whldi  this  work 
was  done  contains  the  following  provisicm: 

"The  contractor  hereby  a^ees  to  perform  all 
of  the  work  provided  by  this  contract  in  such 
good,  skillful,  and  substantial  mannet  that  no 
repairs  shall  be  required  to  said  improvement 
for  a  period  of  five  years  after  its  completion 
and  acceptance  by  said  city,  and  if,  during  said 
period,  any  defects  shall  appear  in  said  im- 
provement which  are  attributable  in  any  manner 
to  defective  materials  or  workmanship,  the  con- 
tractor hereby  undertakes  and  guarantees  to 
repair  such  defects  at  his  own  expense,  and 
when  so  ordered  by  the  council  of  said  dty." 

It  is  contended  by  plaintiffs  that  this  stip- 
ulation laid  a  burden  on  the  contractor  which 
properiy  brionged  to  the  dty,  that  it  required 
the  contractor  to  exact  a  price  for  the  work 
in  excess  of  Its  reasonable  value,  and  that 
the  improper  burden  thus  laid  on  the  proi>- 


Digitized  by 


Google 


Oi^ 


LAWRENCE  t.  CITY  OF  POBTLAND 


689 


erty  owners  vitiated  tbe  assessments.  In 
support  of  tbese  contentions  we  are  cited  to 
Portland  t.  Bituminous  Paving  Co.,  33  Or. 
307,  313-316,  52  Pac.  28,  44  I*  E.  A.  527,  72 
Am.  St.  Rep.  713;  Alameda  Co.  v.  Prlngle, 
130  Cal.  226,  227,  62  Pac.  394,  52  L.  R.  A. 
264,  80  Am.  St.  Rep.  124 ;  Anderson  y.  Fuller, 

61  Fla.  380,  390,  41  South.  684,  6  L.  R.  A. 
(N.  S.)  1026,  120  Am.  St.  Rep.  170;  Inge  v. 
MoUle  Board,  135  Ala.  187,  201,  33  South. 
678,  93  Am.  St.  Rep.  20.  These  cases  hold 
that  It  Is  beyond  tbe  power  of  municipalities, 
in  drawing  contracts  for  municipal  work  to 
be  paid  for  by  special  assessments,  to  exact 
from  the  contractor  performance  of  stipula- 
tions not  properly  incident  to  the  careful 
performance  of  the  work,  and  that  where 
such  exactions  are  laid,  and  the  expense  of 
the  work  is  therein  substantially  increased, 
the  contract  Is  rold,  and  the  property  own- 
ers are  entitled  to  relief.  It  is  held,  however, 
that  tbe  municipalities  are  warranted  In  In- 
sisting upon  skillful  work,  and  that  they  may 
incorporate  in  the  contract  such  guaranties 
as  will  practically  insure  that  the  contractor 
fnlftlls  his  obligations.  This  distinction  is 
dearly  pointed  out  in  the  decisions  of  this 
court  on  the  subject  The  opinion  in  Port- 
land V.  Bituminous  Paving  Ck).,  33  Or.  307, 

62  Pac.  28,  44  L.  R.  A.  527,  72  Am.  St  Rep. 
713,  was  written  by  Mr.  Justice  Wolverton 
with  careful  discrimination.  On  page  313 
of  33  Or.,  on  page  28  of  62  Pac.  (44  L.  R.  A. 
627,  72  Am.  St  Rep.  713),  in  the  report,  he 
points  out  tbe  distinction  above  referred  to, 
and  on  page  316  of  83  Or.,  on  page  28  of  62 
Pac.  (44  L.  B.  A.  527,  72  Am.  St.  Rep.  713), 
he  cites  with  approval  the  case  of  Schenec- 
tady V.  Trustees  of  Union  College,  66  Hun, 
179,  21  N.  Y.  Supp.  147,  where  a  stipulation 
akin  to  that  above  quoted  was  upheld,  as 
laying  no  burden  on  the  contractor  other 
than  a  guaranty  of  workmanlike  performance 
of  his  obligations.  The  question  came  be- 
fore this  court  again  in  the  case  of  Allen  v. 
Portland,  85  Or.  420,  450,  58  Pac.  509,  and 
Mr.  Justice  Wolverton  again  wrote  the  opin- 
ion. A  stipulation  substantially  identical  with 
that  exacted  in  this  case  was  held  to  be 
IM'oper.  The  conclu8l<mB  reached  in  the  lat- 
ter decision  are  supported  by  New  Haven  v. 
Eastern  Paving  Co.,  78  Oonn.  689,  700,  63 
Atl.  517;  S<±enectady  v.  Trustees  of  Union 
College,  66  Hun,  179, 187,  188,  21  N.  Y.  Supp. 
147;  Wilson  v.  Trenton,  60  N.  J.  Law  894, 
386-397,  88  Atl.  635;  Hedge  v.  Des  Moines, 
141  Iowa,  4,  15,  16,  119  N.  W.  276;  State  v. 
District  Court  80  Minn.  293,  308,  309,  83 
N.  W.  183;  Robertson  v.  Omaha,  55  Neb.  718, 
723,  724,  76  N.  W.  442,  44  L.  R.  A.  534; 
Kansas  (Mty  v,  Hanson,  60  Kan.  833,  835, 
836,  68  Paa  474.  We  think  that  the  provision 
In  this  contract  comi^lned  of  by  plalntifts, 
falls  within  tbe  rule  defined  by  these  latter 
authorities,  that  it  affords  only  a  proper 
guaranty  of  the  performance  of  the  obliga- 
tions of  the  contract  and  that  it  does  not 
hulUfy  the  assessments. 


It  li  finally  ctmtended  that  the  work  was 
unskillfully  done,  that  the  provisions  of  the 
contract  were  disregarded  by  tbe  contractor 
in  seven  respects,  pointed  out  in  the  com- 
plaint and  that  as  a  result  the  street  is 
less  durable  than  if  it  had  been  constructed 
as  required  by  tbe  contract  It  is  alleged 
that  plaintiffs  repeatedly  protested  as  the 
work  proceeded,  and  that  notwithstanding 
these  protests  the  street  was  accepted  by 
the  counsel.  If  the  question  were  a  new  one, 
this  branch  of  plaintiffs'  contention  would 
appeal  persuasively  to  the  writer.  It  has 
long  seemed  to  the  writer  unfair  for  a  court 
of  equity  to  refuse  relief  to  property  owners 
on  the  ground  that  tbe  work  was  improperly 
done,  and  yet  to  relieve  them  from  their  as- 
sessments if  the  notice  faUs  to  point  out 
deflnitely  the  kind  of  improvement  to  be 
made  (Hawthome  v.  Bast  Portland,  13  Or. 
271,  10  Pac.  342) ;  or  if  the  posted  notice  is 
beaded  by  letters'smaller  than  those  required 
by  tbe  charter  (Bank  of  Olumbia  v.  Port- 
land, 41  Or.  1,  7,  67  Pac  1112) ;  or  If  proof 
of  the  publication  of  the  notice  fails  to  con- 
form to  the  statutory  requirements  (Jeffery 
V.  Smith,  63  Or.  514,  128  Pac  822).  I  do  not 
criticise  these  decisions;  under  the  statutes 
on  whldi  they  were  based,  the  conclusions 
reached  were  Inevitable;  there  Is  neverthe- 
less, in  my  opinion,  an  incongruity  In  reliev- 
ing the  property  owner  where  the  defects  are 
in  procedure,  and  in  denying  relief  on  the 
substantial  ground  that  the  contract  has  not 
been  complied  with. 

[•]  The  question  Is  no  longer  an  open  one 
In  this  Jurisdiction.  In  Hughes  v.  Portland, 
53  Or.  370,  385,  100  Pac.  942,  948,  Mr.  Justice 
Bean  says: 

"Findings  of  tbe  council  tliat  the  work  has 
been  done  substantially  in  accordance  with  the 
contract  *  •  •  are  conclusive,  in  the  ab- 
seDce  of  fraud,  unless  made  under  an  Erroneous 
principle  of  law." 

This  same  rule  has  been  announced  in 
Duniway  v.  Portland,  47  Or.  103,  112,  81 
Pac  945 ;  Rubin  v.  Salem,  58  Or.  91,  97,  112 
Pac  713;  Hendry  v.  Salem,  64  Or.  152,  129 
Pac.  531.  Two  of  these  cases  have  recently 
been  dted  with  approval  in  a  well-considered 
decision  by  Mr.  Justice  Burnett  C!ormack  v. 
Cormack,  82  Or.  108,  160  Pac  380.  The  rule 
so  frequently  and  clearly  announced  has  be- 
come a  part  of  the  common  law  of  tbe  state, 
and  it  is  In  harmony  with  the  weight  of  au- 
thority in  other  Jurisdictions.  It  is  fair  to 
presume  that,  if  It  were  unsatisfactory  to  the 
people,  it  would  have  been  abrogated  by 
amendment  of  our  city  charters,  especially  as 
the  people  have  been  vested  with  the  power 
of  such  amendment  under  the  initiative  for 
11  years  last  past.  It  appears  by  tbe  record 
that  tbe  remonstrance  of  tbese  plaintiffs  was 
laid  before  tbe  city  council,  that  one  of  tbe 
plaintiffs  was  heard  In  person,  and  that  the 
council  found  that  the  Improvement  had  been 
completed  substantially  in  accordance  wltli 
the  plans  and  specifications.    The  street  was 
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thereupon  accepted.  There  Is  no  evidrajce  of 
fraud,  or  that  the  council  acted  under  an  er- 
roneous principle  of  law.  The  action  of  the 
council  Is  therefore  conclusive  of  this  branch 
of  the  case. 
The  decree  Is  affirmed. 

McBRIDB,  O.  J.,  and  MOORB  and  BBLA.N, 
JJ.,  concur. 


CROW  V.  ABRAHAM  et  al.» 
(Supreme  Court  of  Oregon.     Sept.  25,   1&17.) 

1.  JUDGMENT    ^=s>562— Conclusiveness— Res 
Judicata. 

To  entitle  a  party  successfully  to  invoke 
the  plea  of  res  adjudicata,  the  decision  of  a 
prior  suit  or  action  between  the  same  parties 
must  have  been  rendered  upon  the  merits  of  the 
controversy. 

2.  jDDGSnCNT    <S=»563(2)— "JUDOMENT    OW    THE 

Mekits." 
The  judgment  is  upon  the,  merits  when  it 
amounts  to  a  declaration  of  the  law  as  to  the 
respective  rights  and  duties  of  the  parties,  based 
on  the  ultimate  facts  or  state  of  facts  disclosed 
by  the  pleadings,  and  evidence  upon  which 
the  rights  of  recoverj'  depend,  irrespective  of 
formal,  technical,  or  dilatory  objections  or  con- 
tentions (quoting  Words  and  Phrases,  Merits). 

3.  Judgment    «=3540— Conclusivenbss— Res 
Judicata. 

When  a  judgment  is  rendered  upon  the  mer- 
its in  a  former  action,  such  determination  op- 
erates as  a  bar  against  the  prosecution  or  de- 
fense of  a  subsequent  action,  and  Is  a  finality 
as  to  the  claim  sued  upon,  concluding  the  par- 
ties and  those  in  privity  with  them,  not  only 
as  to  every  matter  that  was  put  forth  to  sus- 
tain such  claim,  but  also  as  to  any  other  admis- 
sible matter  that  might  have  been  offered  for 
that  purpoee. 

4.  Words  and  Phrases— "Claim." 

The  word  "claim"  means  a  demand  of  some- 
thing ns  of  right  made  by  one  person  upon  an- 
other to  perform  or  forbear  doing  some  act  as 
1  matter  of  duty. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Claim.] 

6.  Judgment  <3=»o90(5)— Conclusiveness  — 
Res  Judicata. 
Where  a  claimant  of  land  brought  suit  to 
require  another  claimant  to  convey  the  land  to 
bim,  it  was  incumbent  upon  him  if  he  based  his 
right  thereon  to  allege  facts  showing  adverse 
possession,  but,  having  elected  to  claim  on  the 
ground  that  the  other  claimant  held  as  trustee, 
he  is  estopped,  in  a  subsequent  action,  to  con- 
trovert the  final  determination  on  the  merits, 
when  he  selected  the  wrong  remedy. 

6.  Adverse  Possession  ®=351 — Continuitt— 
Intebruption. 

Where  a  party  sued  to  compel  the 'alleged 
trustee  of  the  title  to  land  to  convey  it  to  him, 
but  did  not  set  up  his  right  by  adverse  posses- 
sion, and  Judgoient  went  against  him,  he  could 
not,  in  a  subsequent  suit,  set  up  the  right  to 
adverse  possession  within  ten  years  of  the  first 
suit,  since  his  adverse  possession  was  intermpt- 
ed  by  the  bringing  of  the  first  suit 

7.  Judgment   «=>670— Conolusivenes*— Pbh- 
soNs  Concluded. 

Where  the  executor  sued  on  behalf  of  the 
estate  to  compel  the  transfer  of  title  from  the 
alleged  holder  thereof  as  trustee,  and  judgment 
was  adverse  to  the  estate,  he  was  not  personally 
concluded  thereby  as  to  bis  claim  arising  from 
a  transfer  of  the  one-third  interest  to  him  by 
deceased  before  his  death. 


Department  2.  Appeal  from  Circuit  Court, 
Douglas  County;    G.  F.  Sklpworth,  Judge. 

Action  by  Olive  F.  Crow,  as  administratrix 
of  the  estate  of  B.  J.  Crow,  deceased,  against 
Albert  Abraham,  individually  and  as  execn- 
tor  of  the  last  will  and  testament  of  Henry 
G.  Crow,  deceased.  Judgment  for  plaintifr, 
and  defendant  appeals.  Reversed  and  re- 
manded for  new  trial. 

This  is  an  action  by  Olive  F.  Crow,  as  ad- 
ministratrix of  the  estate  of  B.  J.  Crow,  de- 
ceased, against  Albert  Abraham  individually 
and  as  executor  of  the  last  will  and  testa- 
ment of  Henry  G.  Crow,  deceased,  to  recover 
money.  The  complaint  charges  that  Henry 
G.  Crow  died  testate  in  November,  1911, 
and,  his  last  will  having  been  admitted  to 
probate,  the  defendant  was  duly  aiqiolnted, 
and  la  now  the  legally  qualified  executor  of 
such  testament;  that  at  the  time  of  bis 
death  the  testator  was  in  possession,  and  dur- 
ing his  lifetime  was  entitled  to  the  occu- 
pancy, of  a  tract  of  real  property,  particu- 
larly describing  it,  in  Douglas  county.  Dr., 
which  land  he  held  as  the  tenant  .of  El.  J. 
Grow,  who  was  the  owner  thereof;  that  the 
latter  died  intestate  in  May,  1913,  where- 
upon the  plaintiff  was  duly  appointed,  and 
having  legally  qualified  she  is  now  the  ad- 
ministratrix of  his  estate;  that  when  Henry 
G.  Crow  died  E.  J.  Crow  became  entitled  to 
the  possesion  of  such  real  property,  and  up- 
on the  death  of  the  latter  the  plaintiff  suc- 
ceeded to  his  rights  in  the  premises;  that  the 
defendant  individually  and  as  executor  of 
such  last  will  has  been  In  possession  of  the 
land  wrongfully,  and  received  and  converted 
to  his  own  use  the  rents.  Issues,  and  profits 
thereof,  which  are  of  the  reasonable  value  of 
$2,500,  and  upon  proper  demand  therefor  he 
refused  to  pay  any  part  thereof.  The  an- 
swer admits  the  death  of  Henry  G.  Crow, 
and  that  the  defendant  Is  now  the  executor 
of  his  last  will,  but  denies  all  other  aver- 
ments of  the  complaint  For  a  further  de- 
fense it  is  alleged  that  for  more  than  20 
years  prior  to  1908  Henry  Q.  Crow  had  been 
in  the  open,  notorious,  exclusive,  and  adverse 
possession  of  the  premises  und^  a  claim  of 
right,  when  by  a  good  and  sufficient  deed  he 
conveyed  to  the  defendant,  as  trustee,  an  un-i 
divided  one-third  thereof,  and  it  was  agreed 
that  such  grantor  should  retain  the  rents,  is- 
sues, and  profits  of  the  land  until  October, 
1910,  after  wbidi  the  defendant  was  to  re- 
ceive yearly  the  profits  of  the  premises ;  that 
such  adverse  possession  was  continued  by 
the  defendant  until  October  1,  1914,  when 
the  plaintiff  attempted  to  rent  the  land  to 
his  tenants,  and  she  is  now  pretending  to  be 
in  possession  of  the  premises  pursuant  to  the 
occupancy  by  such  tenants,  who  are  holding 
over  against  his  Will  and  consent  For  a  sec- 
ond defense  it  is  alleged  that  in  a  case 
Wherein  S.  Marks  &  Co.  were  plaintiffs  and 
H.  G.  Oow  and'  El.  J.  Crow  were  defendants. 
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insUtoted  in  the  circuit  court  of  the  state  ot 
Oregon  for  such  county  and  appealed  to  the 
Supreme  Court,  it  was  finally  determined 
that  H.  G.  Crow  was  not  In  possession  of  the 
land  as  the  tenant  of  E.  J.  Crow,  as  alleged 
in  the  complaint  herein,  which  conclusion  is 
res  adjudlcata  and  binding  upon  the  parties 
hereto  as  the  successors  In  Interest  of  H.  G. 
Crow  and  E.  J.  Crow.  Marks  &  Ga  v.  Crow, 
14  Or.  383,  13  Pac.  55.  The  reply  denied  the 
allegations  of  new  matter  in  the  answer,  and 
alleged  that  all  the  facts  set  forth  in  the 
first  separate  defense  herein  were  tried  and 
determined  in  a  cause  instituted  in  such  cir- 
cuit court,  wherein  H.  G.  Crow,  the  predeces- 
sor in  interest  of  the  defendant  herein,  was 
plaintiff,  and  B.  J.  Crow,  the  predecessor  in 
interest  of  the  plaintiff  herein,  was  defend- 
ant, which  cause  was  finally  determined  in 
the  Supreme  Court.  Crow  t.  Crow,  70  Or. 
534,  139  Pac  854.  Copies  of  the  pleadings 
and  mandate  in  t^at  suit  are  set  forth  in  the 
reply  herein,  from  which  it  appears  that 
pending  the  trial  H.  G.  Crow  died  testate, 
whereupon  the  defendant  herein,  as  the  exec- 
utor of  his  last  will,  wag  substituted  as 
plaintlfT,  and  the  plaintiff  herein,  as  the  ad- 
ministratrix of  the  estate  of  EJ.  J.  Crow,  de- 
ceased, was  put  in  bis  place  as  defendant. 
The  reply  further  alleges  that  both  the  plain- 
tiff and  the  defendant  herein  are  bound  by 
the  final  decree  rendered  in  that  suit.  This 
action  was  tried  without  the  intervention  of 
a  jury,  whereupon  the  defendant,  to  support 
the  averment  of  adverse  possession,  under- 
took to  testify  as  to  how  long  he  and  his 
grantor  had  occupied  the  land  under  such 
claim  of  right,  but,  the  testimony  being  re- 
jected, he  stated  what  facts  he  would  prove 
as  tending  to  establish  the  allegations  of  the 
answer,  but  the  offer  was  rejected  and  ex- 
ceptions taken.  FVom  the  evidence  received 
findings  of  fact  and  of  law  were  made,  and 
based  thereon  judgment  was  rendered  against 
the  defendant  individually  for  $283.33,  and 
hs  executor  in  the  further  sum  of  $566.67, 
and  he  appeals. 

Albert  Abraham,  of  Roseburg,  tor  appel- 
lants. O.  P.  Coshow,  of  Koseburg,  for  re- 
spondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1, 2]  It  is  contended  that  the  decree 
of  this  court  in  Crow  v.  Crow,  supra,  was 
ptit  upon  the  ground. of  the  great  delay  of 
Henry  G.  Crow  in  asserting  his  right  to  the 
real  property,  which  procrastination  consti- 
tuted laches  and  prevented  the  granting  of 
the  relief  prayed  for,  whereupon  the  suit  was 
dismissed;  that  such  final  determination  was 
not  a  decision  upon  the  merits,  and  hence  er- 
rors were  committed  in  rejecting  the  testi- 
mony offered  to  establish  the  adverse  posses- 
sion. To  entitle  a  party  successfully  to  in- 
voke the  plea  of  res  adjudlcata,  the  decision 
■of  a  prior  suit  or  action  between  the  same 
iwrtles  must  have,  been  rendered  upon  the 


merits  of  the  controversy.  Van  Fleet's  For- 
mer Ad.  i  30;  Hushes  v.  Walker,  14  Or,  481, 
13  Pac.  450;  Glenn  v.  Savage,  14  Or.  667, 
13  Pac,  442;  O'Hara  v.  Parker,  27  Or.  156, 
39  Pac  1004;  Pruitt  v.  Muldrldc,  39  Or.  353, 
65  Pac  20;  Burnett  v.  Marrs,  62  Or.  598,  125 
Pac  838. 

"The  judgment  is  upon  the  merits  when  it 
amounts  to  a  declaration  of  the  law  as  to  the 
respective  risrhte  and  duties  of  the  parties,  bas- 
ed on  the  ultimate  facts  or  state  of  &icts  dis- 
closed by  the  pleadings,  and  evidence  upon 
which  the  right  of  lecovery  depends,  irrespective 
of  formal,  technical,  or  dilatory  objections  or 
contentions."     6  Words  and  Phrases,  4494. 

An  examination  of  the  opinion  announced 
in  Crow  V.  Crow,  supra,  will  show  that  all 
the  testimony  given  at  the  trial  was  carefully 
considered  on  appeal  in  order  to  determine 
that  Henry  G.  Crow  was  guilty  of  laches 
whereby  his  claim  to  equitable  relief  was  ren- 
dered stale.  That  decision  was  within  the 
issues,  and  predicated  upon  a  review  of  the 
testimony,  thereby  rendering  the  final  conclu- 
sion reached  a  decree  upon  the  merits. 

It  is  insisted  that  the  question  of  Henry  G. 
Crow's  adverse  possession  of  the  real  prop- 
erty was  not  involved  in  the  former  suit,  and 
for  that  reason  errors  were  committed  In  ex- 
cluding testimony  tending  to  substantiate 
such  defense  in  this  action.  The  complaint 
in  tliat  suit  alleges  that  without  an  adequate 
consideration  therefor  Henry  G.  Crow  exe- 
cuted a  trust  deed  to  E.  J.  Crow,  who  also 
obtained  a  sheriff's  deed  for  all  the  real 
property  here  involved  by  consent  of  his 
brother,  Henry  G.  Crow,  who  confessed  a 
decree  of  foreclosure  of  a  mortgage  executed 
by  the  latter  to  prevent  his  then  wife  from 
securing  alimony  in  a  suit  for  divorce,  which 
she  threatened  to  institute.  The  complaint 
also  sets  forth  sales  and  conveyances  of 
parts  of  such  land  made  by  E.  J.  Crow, 
whereby  be  was  repaid  more  money  tlian  it  is 
alleged  be  expended  on  b^alf  of  Henry  G. 
Crow.  Referring  to  such  brother,  the  com- 
plaint contains  a  clause  which  reads: 

"That  the  said  plaintiff  has  always  been  in 
the  exclusive  possession  of  all  the  said  premises 
described  in  said  sheriffs  deed  and  described  in 
said  trtut  dee.i,  except  the  said  property  lierein 
set  out  as  having  been  sold  under  said  trust 
and  agreement  since  said  sales,  and  nuw  is  in 
CTtcInsTve  possession  and  has  always  recpived  all 
the  income  and  benefits  of  snid  land  and  pi'cm- 
ises,  and  is  the  equitable  owner  thereof." 

[3]  The  prayer  of  the  bill  is  for  an  ac- 
counting and  the  execution  by  the  defendant 
E.  J.  Crow  and  his  wife  of  a  deed  conveying 
to  Henry  G.  Crow  all  the  remaining  land. 
The  material  averments  of  the  complaint 
were  controverted  t^  the  answer.  It  will 
thus  be  seen  that  Henry  G.  Crow's  alleged 
adverse  possession  of  the  premises  was  not 
put  in  .issue  in  the  former  suit.  That  ques- 
tion not  having  been  involved  in  that  cause, 
does  the  final  decree  rendered  by  this  court 
therein  preclude  such  defense  in  this  action? 
When. a. Judgment  is  rendered  upon  the  mer- 
its in  a  former  action,  such  determination 
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operates  as  a  bar  or  estoppel  against  the 
prosecution  or  defense  of  a  subsequent  ac- 
tion, and  Is  a  finality  as  to  the  claim  or  de- 
mand sued  upon,  concluding  the  parties  and 
those  In  privity  with  them,  not  only  as  to 
every  matter  that  was  put  forth  to  sustain 
such  claim  or  demand,  but  also  as  to  any  oth- 
er admissible  matter  that  might  have  been 
offered  for  that  purjpose.  Cromwell  v.  Coun- 
ty of  Sac,  94  U.  S.  3S1,  352,  24  L.  Ed.  196. 
In  deciding  that  case  Mr.  Justice  Field  ob- 
serves: 

"If  such  defenses  were  not  presented  in  the 
action,  and  established  by  competent  evidence, 
the  subsegoent  allegation  of  their  existence  is 
of  no  legal  ccmsequence.  The  judgment  is  as 
conclusive,  so  far  as  future  pjroceedings  at  law 
are  concerned,  as  though  the  defenses  never  ex- 
isted. The  language,  therefore,  which  is  so 
often  used,  that  a  judgment  estops  not  only  as 
to  every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented,  is 
strictly  accurate,  when  applied  to  the  demand 
or  claim  in  controversy.  Such  demand  or  claim, 
having  passed  into  judgment,  cannot  again  be 
brought  into  litigation  between  the  parties  in 
proceedings  at  law  upon  any  gronnd  whatever. 
But  where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  the 
judgment  in  the  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  inquiry 
must  always  be  as  to  the  point  or  question  ac- 
tually litigated  and  determined  in  the  original 
action,  not  what  might  have  been  thus  litigated 
and  determined.  Only  upon  such  matters  is 
the  Judgment  conclusive  in  another  action." 

[4]  The  word  "claim"  means  a  demand  of 
something  as  of  right  made  by  one  ];>erson 
upon  another  to  perform  or  forbear  doing 
some  act  as  a  matter  of  duty.  Vulcan  Iron 
Worlts  V.  Edwards,  27  Or.  663,  36  Pac.  22,  39 
Pac.  408.  The  words  "claim"  and  "demand" 
are  thus  treated  as  synonymous,  and,  apply- 
ing that  construction  to  the  phrase  "claim  or 
demand"  as  employed  by  Mr.  Justice  Field 
in  the  case  cited,  such  expression  means  a 
cause  of  suit  or  action  In  which  some  affirma- 
tive relief  ia  asked  of  the  court,  or  some 
facts  alleged  to  show  why  a  Judgment  or  de- 
cree should  not  be  rendered  against  the  par- 
ty relying  thereon. 

"The  'cause  of  action,'  therefore,"  says  a  text- 
writer,  "must  always  consist  of  two  factors: 
(1)  l%e  plaintiff's  primary  right  and  tlie  de- 
f^dant's  corresponding  primary  duty,  whatever 
l>e  the  subject  to  which  they  relate,  person, 
character,  property,  or  contract;  and  (2)  the 
delict,  or  wrongful  act  or  omission  of  tne  de- 
fendant, by  which  the  primary  right  and  duty 
have  l>een  violated.  Every  action,  when  an- 
alyzed, will  be  found  to  contain  these  two  sep- 
arate and  distinct  elements,  and,  in  combination, 
they  constitute  the  'cause  of  action.' "  Pome- 
roy's  Remedies  and  Remedial  Rights,  |  619. 

It  will  be  remembered  that  the  complaint 
in  Crow  V.  Crow,  supra,  substantially  alleged 
that  Henry  G.  Crow  was  in  the  exclusive  pos- 
session of  the  land  and  the  equitable  owner 
thereof,  and  that  B.  3.  Crow  held  the  legal 


title  to  the  premises  In  trust  for  such  brother, 
bat  refused  to  convey  any  part  of  the  real 
property  to  him.  The  cause  of  suit,  therefore, 
was  Henry  G.  Crow's  alleged  primary  right  to 
the  legal  title  to  the  realty  and  B.  J.  Crow's 
alleged  duty  to  transfer  such  title  to  the 
asserted  equitable  owner,  and  the  wrongful 
act  or  omission  of  E.  J.  Crow  to  convey  to 
his  brother'any  part  of  the  land  whereby  the 
primary  right  and  duty  were  violated.  A 
determination  of  the  question  as  to  which 
party  had  the  right  to  hold  the  legal  title 
to  the  land  constituted  the  "cause  of  suit" 
which  was  Involved  In  Crow  v.  Crow,  supra. 
In  this  action  that  Identical  question  is  again 
raised  as  a  preliminary  basis,  however,  for 
determining  which  party  Is  entitled  to  the 
rents,  Issues,  and  profits  that  have  been  ob- 
tained from  the  realty.  If,  instead  of  bring- 
ing a  suit  to  obtain  a  transfer  of  the  recorded 
title  Henry  G.  Crow  had  In  his  complaint  in 
the  former  suit  averred  facts  showing  that 
adverse  possession  of  the  premises  for  the 
statutory  period  of  limitations  had  conferred 
upon  him  the  title,  a  different  conclusion 
might  possibly  have  been  reached  by  this 
court. 

[5]  Had  he  relied  upon  such  title,  It  was 
Incumbent  upon  him  in  the  former  suit  to 
have  alleged  the  facts  constituting  such  right, 
for  having  an  election  as  to  the  grounds  of 
suit  to  be  pursued,  he  is  estopped  to  con- 
trovert the  final  determination  of  his -cause 
upon  the  merits  when  he  selected  the  wrong 
remedy.  Rogers  v.  Higgins,  57  111.  244 ;  Fos- 
ter T.  Hlns<m,  76  Iowa,  714.  39  N.  W.  682. 

[(]  It  is  maintained  that  the  statute  of 
limitations  may  possibly  not  have  run  in 
favor  of  Henry  G.  Crow's  adverse  possession 
of  the  land  when  the  former  suit  was  com- 
menced,  but  that,  sac3x  possession  having  been 
continued  by  the  defendant  as  the  executor 
of  his  last  will  and  testament,  an  error  was 
committed  in  excluding  the  testimony  offer- 
ed to  substantiate  such  right  In  a  note  to 
the  case  of  Welner  v.  Steams,  40  Utah,  1S5» 
120  Pac.  490,  Ann.  Cas.  1914C,  U76,  1182,  It 
is  said: 

"If  a  claimant  in  the  adverse  possession  of 
land  brings  an  action  involving  the  title  thereto 
which  is  based  on  tlie  existence  of  a  right  in 
another,  it  is  such  a  reco^rnition  of  that  right  as 
■will  arrest  the  running  of  the  statute  of  limita- 
tioas  in  favor  of  the  occupant  and  against  such 
right." 

The  alleged  adverse  right  of  Henry  O. 
Crow  having  been  thus  arrested  by  the  Insti- 
tution of  his  former  suit,  snch  claim  could 
not  be  continued,  but  a  new  right  by  ad- 
verse possession  might  have  t>een  inaagnrated 
after  the  final  determination  of  that  salt. 
But,  however  this  may  be,  t«a  addltiooal 
years  not  having  elapsed  from  such  decision 
until  the  commencement  of  this  action,  no  er- 
ror was  committed  in  this  respect 

[7]  The  answer  in  this  action  having  al- 
leged that  Henry  O.  Crow  obtained  by  ad- 
verse possession  a  title  to  the  real  prop^ity, 
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and  prior  to  the  cranmencement  of  tbe  former 
suit  oxiTeyed  an  undlTlded  one-third  Interest 
In  the  land  to  the  defendant  herein,  who 
upon  the  death  of  sndi  testator  during  tbe 
pendency  of  that  suit  was  substituted  as 
executor  of  his  last  will  and  testament,  It  la 
contended  that  audi  substitution  did  not 
make  the  defendant  a  party  In  his  own  right 
so  as  to  conclude  him  by  the  final  decree 
rendered  therein,  and  hence  errors  were  com- 
mitted In  rejecting  the  defense  of  adverse 
possession  as  to  such  interest  In  the  premises. 

A  general  Judgment  against  a  party  will 
be  construed  to  aftect  him  only  In  the  capac- 
ity In  which  he  was  sued.  2  Van  Fleet,  For- 
mer Ad.  {  376.  In  United  States  v.  Cali- 
fornia &  Oregon  liand  Oo.,  192  U.  S.  366,  867, 
24  Sup.  Ot  266,  267,  48  L.  Ed.  476,  it  was 
ruled  that  a  decree  rendered  upon  a  blU  In 
equity  to  hare  patents  for  land  declared  rold 
and  forfeited  under  the  act  of  Congress  of 
March  2,  1889  (25  Stat  8B0),  and  to  eetabUsh 
the  title  of  the  United  States  to  the  land, 
was  a  bar  to  a  subsequent  bill  brought 
against  the  same  defendants  to  recover  the 
same  land  on  the  ground  that  It  was  except- 
ed from  tbe  original  grant  as  an  Indian  res- 
ervation. In  answering  counsel's  contention 
that  the  United  States  was  not  estopped  by 
the  decree  In  tbe  former  case  Mr.  Justice 
Holmes,  speaking  for  a  majority  of  the  court, 
says: 

"On  the  general  principles  of  our  law  It  is 
tolerably  plain  that  tiie  decree  in  the  suit  un- 
der the  foregoing  statute  would  be  a  bar.  ■  The 
parties,  the  subject-matter,  and  the  reli^  sought 
an  were  tbe  same.  It  is  said,  to  be  sure,  that 
the  United  States  now  is  suing  In  a  different 
diaracter  from  that  in  which  it  brought  the 
former  suit.  There  it  sued  for  itself;  here 
it  sues  on  behalf  of  the  Indians.  But  that  is 
not  true  in  any  sense  having  legal  significance. 
It  would  be  true  of  a  suit  by  an  executor  as 
compared  with  a  suit  by  the  same  person  on  his 
own  behalfi  But  that  is  because  in  theory  of 
law  the  executor  continues  the  persona  of  the 
testator,  and  therefore  is  a  difTerent  person  from 
the  natural  man  who  fills  the  office." 

In  discussing  this  question  a  text-writer 
remarks: 

"To  raise  an  estoppel  by  Judgment,  it  is  not 
only  necessary  that  the  party  sought  to  be 
bound  should  have  been  a  party  to  both  actions, 
but  he  must  have  appeared  in  both  in  tbe  same 
capacity.  Hence  a  party  is  not  bound  by  a 
former  judgment  when  he  sued  or  defended  in 
tbe  one  action  in  his  individual  capacity,  and 
in  the  other  in  the  character  of  *  *  *  an 
executor  •  *  •  unless  •  •  •  he  was  made 
a  party  to  tbe  first  action  in  both  capacities,  or 
the  scope  of  the  litigation  was  such  that  all  his 
rights  or  interests,  held  in  any  of  his  capad- 
tfcs,  were  before  the  court  and  involved  in  its 
decision."     23  Cyc.  1243. 

In  tbe  former  salt  herein  tbe  Interests  of 
tbe  defendant  Individually  were  not  united 
with  his  Interests  as  executor,  dot  were  bis 
rights  In  both  capacities  InTOlved  in  tbe  final 
decree. 

An  error  was  committed  In  excluding  the 
defense  of  adverse  possession  to  an  undivid- 
ed one-tblrd  of  the  real  property.  Interposed 


by  tbe  defendant  on  Ms  own  behalf,  and  by 
reason  thereof  the  judgment  Is  reversed,  and 
the  cause  will  be  remanded  for  a  new  trial 
aa  to  tbe  defendant's  rights  Individually. 

McBRIDB,  0.  J.,  and  McCAMANT  and 
BURNETT,  JJ.,  concur.  BEAN,  J.,  not  sit- 
ting. 


MORRIS  V.  OITT  OF  SHERIDAN.  • 
(Supreme  Court  of  Or^on.     Sept  26,  1917.) 

1.  APFKAI,    AMD    Ebbob    «=9581(1)— Rsvisw— 
Record. 

On  appeal  from  a  judgment  for  plaintiff,  de- 
fendant omitted  from  the  abstract  the  court's 
findings  of  fact  stating  that  they  followed  the 
averments  of  plaintiff'B  complaint  Plaintiff  in 
his  brief  admitted  that  fact  Held  that  while 
the  findings  should  have  been  made  a  part  of 
the  record  and  the  practice  cannot  be  commend- 
ed, the  appellate  court  in  view  of  the  explana- 
tion of  the  parties,  will  determine  the  case  on 
the  theory  tnat  the  findings  followed  tbe  aver- 
ments of  tbe  complaint 

2.  AFFBiLl.  AMD  Ebbob  «=>931(1)  —  Rbtikw 

Pbebumftionb. 

Where  the  court  below  found  for  plaintiff, 
and  its  finding  on  defendant's  counterclaim  did 
not  appear,  it  will  be  presumed  that  if  one 
was  made,  it  was  against  defendant 

3.  Electioit    or    Rembdim    <8=97(1)  —  What 

CoNBTItTJTES. 

Plaintiff,  who  agreed  to  perform  for  a  mu- 
nicipaUty  engineering  services  necessary  to  pav- 
ing of  street  in  consideration  of  payment  of  a 
percentage  of  the  cost,  not  having  received  full 
payment,  sued  the  municipality  in  an  action  ex 
contractu.  The  city  defended  the  action  on  the- 
theory  that  as  the  paving  was  to  be  paid  out 
of  special  funds  raised  by  special  asseesment,. 
no  action  on  the  contract  would  Ue.  Plaintiff, 
concurring  in  the  view,  obtained  a  judgment, 
of  nonsuit.  Held,  that  the  eity  could  not  there- 
after defeat  an  action  for  damages  for  city's  neg- 
ligence in  collecting  and  disbursing  special  fund,, 
on  the  theory  that  plaintiff  had  made  an  election 
of  remedies  to  proceed  on  the  oontract  and  could. 
not  change  his  theory. 

4.  MUNICIFAI.     OOBPOBATIONB     «=»804(7)— IjT- 

DBBTEDNEss— LncrrAKiorr. 
Where  an  engineer,  who  performed  services. 
in  connection  with  the  paving  of  streets  and  was. 
to  receive  a  percentage  of  tbe  cost  Which  was  to- 
be  paid  out  of  special  funds  created  by  a  levy 
of  spedal  assessments  on  abutting  property, 
sued  the  municipality  for  damages  from  nc^U- 
gence  in  collecting  the  fund,  and  in  making 
payments  to  others  whose  claims  were  subse- 
quent to  those  of  the  engineer,  recovery  cannot 
be  defeated  on  the  ground  that  the  indebtedness, 
limitation  fixed  by  the  city's  charter  precluded 
incurring  of  indebtedness  for  the  payment  of  the- 
engineer's  services. 

5.  MuniciPAi,  OoBFOBATions  4sa372(29— Pub- 
isc  Ihfboveuxnts — Nkoligenck. 

Where  a  city  orders  a  local  improvement  to- 
be  paid  for  by  special  assessment,  the  duty  to 
put  the  necessary  machinery  in  motion  to  raise 
the  funds  devolves  upon  the  city,  and  a  failure 
to  perform  the  diity  creates  a  general  liability, 
giving  rise  to  an  action  ex  delicto  against  the- 
city  for  damages. 

6.  Mtntcipat.     Cobpobationb     ®=9872(^  — 
Street   Imfroveilents— Patiocnt. 

Though  the  charter  of  a  municipality,  which 
ordered  paving  to  be  done,  payment  to  be  made 
out  of  a  special  fund  raised  by  special  assess- 
ment, provided  that  whenever  any  lot,  sold  to- 
collect  the  assessment  shonld  bring  less  than- 
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the  amount,  the  cominon  council  should  supply 
the  deficiency  out  of  the  general  funds,  if  in  its 
opinion  the  improvement  was  necessary,  the 
council  is  not  required  to  ascertain  whether  the 
paving  was  necessary,  and  where  it  did  not 
appear  that  the  council  had  expri'ssed  an  opin- 
ion on  that  point,  there  is  no  nbligation  on  the 
municipality  to  supply  the  deficiency  out  of  the 
general  fundsl 

7.  MUNICIPAI.  CORPOBATIONS  «=»372(3)— PoB- 
uc  Improvement— Special  Assessments- 
Liability   OF  MUNICIPALITT. 

Where  a  municipality  directed  the  improv- 
ing of  streets,  payment  to  be  made  out  of  spe- 
citil  assessments  levied  on  adjoining  property, 
the  municipality  is  not  liable,  because  it  sold 
delinquent  property  for  less  than  the  amount  of 
the  assessment  levied,  where  the  property  was 
aold  for  all  it  could  obtain. 

8.  Municipal  Cokporations  (S=>902  —  Wab- 
BANT8— Nature. 

Warrants  issued  by  a  municipality  for  pay- 
ment out  of  a  particular  fund,  being  nonnegotia- 
ble  promissory  notes,  are,  on  assignment  to  a 
bona  fide  holder,  open  to  all  defenses  available 
against  the  original  party. 

9.  Municipal  Corporations  €=»372(3)  — 
Warrants— Payment— Negugenoe. 

Plaintifi  contracted  with  a  municipality  to 
render  engineering  services  necessary  in  th^ 
construction  of  streets.  His  compensation  was 
to  be  paid  from  a  special  fund  raised  by  a  spe- 
cial assessment  on  property  benefited.  War- 
rants delivered  to  plaintilE  were  prior  to  war- 
rants delivered  to  the  contractor  doing  the 
work.  The  contractor  assigned  such  sums  as 
might  become  due  it  to  a  bank,  and  the  city 
issued  its  warrants  jiayable  to  the  order  of  the 
bank.  Plaintiff,  having  borrowed  funds  from  the 
same  bank,  assigned  to  it  his  warrants.  Beld 
that,  as  the  bank  did  not  own  the  warrants 
payable  to  plaintiff,  the  city  was  guilty  of  neg- 
ligence, for  which  it  must  respond  in  damages, 
where  it  paid  in  full  the  contractor's  warrants, 
which  were  subsequent  to  those  of  plaintiff, 
leaving  those  payable  to  plaintiff  largely  un- 
paid. 

10.  Municipal  Corporations  ®=»905  — As- 
signment OF  Warrants — Effect. 

The  assignment  of  warrants  issued  by  a  mu- 
nicipalitT  on  a  special  fund,  which  were  non- 
negotiable  instruments,  carries  with  it  a  right 
to  sue. 

Department  1.  Appeal  from  Circuit  Court, 
TamhlU  County ;  H.  H.  Belt,  Judge. 

Action  by  J.  W.  Morris  against  the  City  of 
Sheridan,  a  municipal  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  W.  Morris  is  attempting  to  recover  mon- 
ey from  the  city  of  Sheridan  because  of  the 
failure  of  the  city  to  pay  the  full  amount  of 
twelve  warrants  which  the  city  issued  on 
account  of  engineering  services  performed  by 
him.  On  February  6,  1913,  the  city  and  J. 
W.  Morris  entered  into  a  written  contract  by 
the  terms  of  which  Morris  agreed  "to  per- 
form all  engineering  services  necessary  and 
proper  In  connection  •  •  •  with  the  pav- 
ing of  all  streets  ordered  to  be  improved  and 
all  work  upon  these  •  •  •  streets  inci- 
dent thereto  as  ordered  by  the  city  of  Sheri- 
dan during  the  year  1913.  •  •  •»  xbe 
defendant  agreed  to  pay  Mortis  for  Ills  serv- 
ices 5  per  cent  of  the  total  cost  of  street 
improvements  ordered  by  the  dty.  During 
the  year  1913,  eight  different  streets  were 


paved  by  order  of  the  city,  and  Morris  ren^ 
dered  services  as  an  engineer  In  the  prosecu- 
tion of  the  work.  The  cost  of  the  paving, 
including  the  amount  agreed  to  be  paid  to 
Morris,  was  charged  against  the  abutting 
property  by  the  levy  of  special  assessments. 
On  September  13,  1913,  Morris  executed  a 
writing,  assigning  "to  the  United  States  Na- 
tional Bank  of  Portland,  Or.,  warrants  in 
full  for  the  money  due  or  to  be  dtie  me, 
amounting  to  ^,700,  more  or  less,  to  be 
drawn  against  my  contract  on  various  street 
improvements  during  the  year  1913."  This 
writing  was  filed  with  the  city,  and  pursuant 
to  the  directions  given  in  the  assignment  the 
defendant  issued  twelve  warrants  to  tlie 
United  States  National  Bank  of  Portland 
for  all  the  services  performed  by  Morris. 
Morris  had  borrowed  money  from  the  bank, 
and  the  assignment  was  made  for  the  purpose 
of  securing  the  loans. 

A.  separate  special  fund  was  created  for 
each  street  improved,  and  for  that  reason  a 
warrant  issued  for  services  rendered  by  Mor- 
ris in  a  given  street  was  made  payable  from 
the  special  fund  created  for  such  street  The 
history  of  a  single  warrant  will  Illustrate 
each  of  the  remaining  eleven  warrants. 
South  Bridge  street  was  one  of  the  several 
streets  ordered  paved;  when  the  improve- 
ment was  completed  the  dty  Issued  a  war- 
rant for  $125.61,  payable  to  the  order  of  the 
United  States  National  Bank  of  Portland, 
"from  S.  Bridge  St.  Imp.  Fund  •  •  • 
for  acct.  J.  W.  Morris  engineer  services  on 
S.  Bridge  St"  The  twelve  warrants  which 
were  issued  for  services  rendered  l^y  Morris 
aggregated  $3,626.52.  The  Warren  Construc- 
tion Company  was  the  contractor,  and  as 
such  laid  the  pavement  on  each  of  the  eight 
streets.  On  September  1,  1913,  the  Warren 
Oonstmctioa  Company  assigned  such  sums 
as  might  become,  due  to  it  for  work  to  the 
United  States  National  Bank  of  Portland,  the 
city  Issued  its  warrants  payable  to  the  or- 
der of  the  bank;  and  these  warrants,  like 
those  Issued  for  services  performed  by  Mor- 
ris, were  made  payable  from  a  specified  spe- 
cial fund. 

Some  of  the  property  owners  paid  the  as- 
sessments against  their  property ;  some  own- 
ers made  amplication  to  pay  their  assess- 
ments In  installments,  as  permitted  by  the 
Bancroft  Bonding  Act  (L.  0.  L.  g§  3245-3293); 
and  the  remaining  owners  allowed  their  as- 
sessments to  become  delinquent  The  city 
attempted  to  collect  the  amount  of  delinquent 
assessments  by  selling  the  delinquent  prop- 
erty; but  In  most,  if  not  all,  cases  where 
property  was  sold  the  land  brought  less  than 
the  amonnt  of  the  special  assessment,  leav- 
ing a  deficit  in  the  special  fund  to  which  the 
assessment  belonged.  All  the  street  improve- 
ment work  was  done  by  the  Warren  Con- 
Structlon  Company  as  contractor  and  by  Mor- 
ris as  the  en^neer.  While  the  record  is  not 
direct  and  certain,  we  nevertheless  under- 
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stand  from  the  argnment  of  ocransel  that  the 
elty  never  became  Indebted  to  any  one  for 
street  paving,  except  for  work  done  by  the 
Warren  Construction  Company  and  for  serv- 
ices rendered  by  Morris;  and  hence  the  war- 
rants Issued  to. the  bank  represented  all  the 
warrant  Indebtedness  Incurred  for  street  Im- 
provements. The  warrants  which  had  been 
issued  to  the  bank  for  work  done  by  the  War- 
ren Construction  Company  were  presented 
and  paid  in  full.  The  warrants  which  had 
been  issued  to  the  bank  for  services  rendered 
by  Morris  were  presented  to  the  city;  but, 
because  of  a  want  of  funds,  none  of  the  war- 
rants were  paid  in  full,  although  part  pay- 
ments, aggregating  $829.62,  were  made  on 
the  principal  of  four  of  the  warrants,  while 
no -payments  at  all  were  made  on  the  remain- 
ing eight  warrants,  leaving  an  unpaid  bal- 
ance on  the  principal  amounting  to  $2,796.90. 
On  April  15,  1916,  Morris  began  an  action 
against  the  city  for  the  recovery  of  the  un- 
paid portion  of  the  amount  earned  by  him. 
The  complaint  In  that  action  recited  the 
making  of  the  contract  with  the  city,  the 
street  improvements,  the  total  amount  earned 
by  Morris,  the  sums  paid  by  the  city,  alleged 
that  the  balance  was  due  and  unpaid,  and 
demanded  a  Judgment  for  the  balance.  The 
first  action  was  purely  an  action  ex  contrac- 
tu, and  proceeded  upon  the  theory  that,  since 
the  dty  had  agreed  to  pay  for  services  ren- 
dered by  Morris,  he  was  entitled  to  a  judg- 
ment on  the  contract  for  the  unpaid  balance 
earned  by  him.  Tbe  complaint  did  not  con- 
tain any  averments  Concerning  the  issuance 
of  warrants ;  nor  did  it  allege  that  the  city 
had  agreed  to  create  a  special  fund,  but  It 
was  framed  on  the  theory  that  the  liaMIity 
of  the  city  constituted  a  general  obligation 
whidi  was  payable  out  of  the  general  fund. 
While  the  record  presented  to  us  in  the  in- 
stant case  is  not  as  dear  as  it  should  be, 
we  understand  from  the  abstract  and  briefs 
here  that  the  dty  claimed  in  the  first  case 
that  the  action  was  barred  by  the  indebted- 
ness limitation  in  the  charter,  and  that  Mor- 
:  rls  acknowledged  the  correctness  of  the  con- 
tention made  by  the  dty  by  voluntarily  mov- 
ing for  a  Judgment  of  nonsuit. 

After  redtlng  the  contnict  made  with  the 
dty,  the  street  improvements  ordered  by  the 
defendant,  the  services  rendered  by  Morris, 
and  the  issuance  of  warrants  for  the  services 
rendered  by  him,  the  complaint  alleges  that 
the  parties  agreed: 

"That  the  plaintiff  should  look  for  payment 
only  to  the  special  fund  to  be  nssessea  against 
the  property  liable  for  such  improvements  and 
collected  and  paid  into  the  dty  treasury,  or  in 
any  other  lawful  manner  created  by  the  coundl 
of  the  defendant  dty  of  Sheridan  in  accorclance 
with  the  provisions  of  its  charter,  for  that  pur- 
pose." 

The  plaintiff  avers  that  he  had  borrowed 

money  from  the  bank  and  that  the  warrants 

for  services  rendered  by  him  were  issued  to 

the  bank  merely  as  security,  and  that  the 

'Warrants -bad  beat  assigned  to  him  prior  to 


1  the  commencement  of  this  action.  The  com- 
plaint charges  the  city  with  negligence  by  al- 
leging that  it  failed  to  collect  or  create  a 
sufficient  fund  to  pay  all  the  warrants,  "al- 
though, a  reasonable  time  had  elapsed  to  en- 
able the  defendant  so  to  do";  that  the  dty 
sold  lots  and  parcels  of  land  "for  trifling 
sums  compared  with  the  amounts  assessed 
against  the  same,"  and  for  sums  dispropor- 
tionate to  the  value,  "and  that,  by  reason  of 
said  negligent  and  careless  conduct  on  the 
part  of  the  defendant,  the  defendant  has 
wholly  exhausted  all  means  provided  by  the 
charter"  for  the  collection  of  special  assess- 
ments for  the  creation  of  special  funds;  that 
the  city  has  also  been  guilty  of  negligence  by 
failing  to  supply  the  balance  of  the  special 
fund  from  the  general  fund;  and  that  the 
dty  exhausted  the  spedal  funds  by  wrong- 
fully paying  the  warrants  which  had  been  is- 
sued for  the  work  done  by  the  Warren  Coo- 
stmctlon  Company,  notwithstanding  the  fact 
that  they  were  "subsequent  In  date  and  or- 
der" to  the  warrants  issued  for  the  services 
rendered  by  Morris. 

The  answer  denies  that  the  dty  vras  guUty 
of  negligence,  and  pleads  the  Indebtedness 
limitation  fixed  by  the  charter  as  one  of  the 
excuses  for  the  failure  to  pay  the  warrants. 
The  dty  seeks  to  avoid  liability  for  paying 
the  Warren  Construction  Company  warrants 
by  alleging  that  all  warrants  had  been  Uh 
sued  to  the  bank  and  were  owned  by  it;  that 
the  defendant  "paid  said  warrants  issued  to 
said  United  States  National  Bank  in  such 
order  as  the,  said  bank  desired  and  wholly 
exhausted  all  spedal  funds";  and  that  there- 
fore no  damage  could  have  been  done  by  pay- 
ing one  warrant  in  preference  to  another. 
The  answer  pleads  a  counterclaim  arising 
out  of  the  claim  that  the  city  was  damaged 
In  the  sum  of  $4,000  on  account  of  a  failure 
of  Morris  to  perform  his  full  duty  as  an  en- 
gineer; and,  finally,  the  defendant  attempts 
to  estop  the  plaintiff  from  prosecuting  this 
action  by  alleging  that  the  commencement  of 
the  first  adlon  operated  as  an  election  of 
remedies,  and  precluded  Morris  from  main- 
taining this  second  action. 

The  reply  alleges  that  the  Wanea  Oon- 
structlon  Company  had  borrowed  money 
from  the  United  States  National  Bank,  and 
in  order  to  secure  the  loans  had  caused  the 
warrants  for  moneys  earned  by  the  company 
to  be  Issued  to  the  bank;  that  the  dty  knew 
that  the  warrants  were  issued  as  security 
for  loans ;  that  by  reas(m  of  information  ap- 
pearing on  the  face  of  the  warrants  the  dty 
knew  what  warrants  were  held  as  security 
for  loans  to  Morris,  as  well  as  what  war- 
rants were  held  to  secure  loans  to  the  War- 
rea  Construction  Comi>any; .  and  that  an  of- 
ficer of  the  company  presented  the  Warren 
Construction  Company  warrants  in  behalf  of 
the  company,  and  the  city,  knowing  that 
such  person  was  such  officer  and  was  pre- 
senting the  warrants  for  the  company,  paid 
the    warrants    and    exhausted    the    spedal 
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funds,  although  the  city  knew  that  the  Mor- 
ris warrants  were  prior  In  date  and  were 
still  outstanding  and  unpaid. 

The  cause  was  tried  without  a  jury,  and 
comes  to  this  court  on  an  appeal  from  a 
]ud£:ment  for  the  plaintiff. 

W.  O.  Sims,  of  Sheridan,  and  William 
Trlndle,  of  Salem  (Walter  C.  Wlnslow,  of 
Salem,  on  the  brief),  for  appellant  Frank 
S.  Grant,  of  Portland  (B.  A.  Imlay  and  B.  W. 
Montague,  both  of  Portland,  on  the  brief), 
for  re^ondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  findings  made  by  the  trial 
judge  do  not  appear  In  the  record.  However, 
the  abstract  Informs  us  that  the  findings  are 
omitted — 

"for  the  reason  that  they  follow  almost  ver- 
batim the  allegationg  of  plaintiff's  complaint  and 
for  the  purposes  of  this  appeal  reference  can  be 
had  to  the  complaint  for  matters  concerning  the 
said  findings." 

The  respondent  states  in  his  brief  that: 
"The  trial  court  fonnd  in  favor  of  the  respond- 
ent and  against  the  appellant  on  all  the  material 
Issues.  Its  findings  are  embodied  in  formal  find- 
ings of  fact,  which  substantially  follow  the  al- 
legations of  the  complaint,  and  for  that  reason 
are  omitted  from  the  appellant's  abstract." 

Tbe  findings  should  have  been  made  a 
part  of  the  record;  and  yet,  while  we  dis- 
claim any  Intention  of  approving  the  practice 
followed  In  tbe  Instant  case,  we  shall  pro- 
ceed to  examine  the  questions  presented  by 
the  litigants.  Our  Inquiry  wiU  be  made, 
however.  In  the  light  of  the  ezplanaticm  of 
the  parties  that  the  findings  follow  tbe  alle- 
gations of  the  complaint. 

The  complaint  charges  that  the  dty  was 
negligent  because:  (1)  It  did  not  use  reas(»- 
able  diligence  in  supplying  special  funds  for 
the  payment  of  the  warrants ;  and  (2)  such 
moneys  as  were  In  the  special  funds  were 
wrongfully  applied  in  payment  of  the  War- 
ren Construction  Company,  warrants.  The 
defendant  denies  the  accusation  of  negli- 
gence and  claims  that:  (1)  It  was  damaged 
because  Morris  failed  to  perform  his  duty  as 
engineer ;  (2)  the  commencement  of  the  first 
action  operated  as  an  election  of  remedies, 
and  forever  precluded  Morris  from  avalUng 
himself  of  any  other  remedy;  (S)  the  In- 
debtedness limitation  prescribed  by  the  char- 
ter bars  the  prosecution  of  the  action;  and 
(4)  since  the  bank  held  all  the  warrants,  no 
injury  could  have  resulted  by  paying  one 
warrant  in  preference  to  another. 

[2]  But  little  notice  need  be  given  to  tbe 
counterclaim  pleaded  by  the  city.  If  the 
trial  court  made  a  finding  concerning  the 
counterclaim  the  finding  I  was  presumably 
against  the  city.  If,  however,  no  finding  was 
made  about  the  counterclaim,  then  it  is  suf- 
ficient to  say  that  the  record  shows  that 
Morris  performed  his  full  duty  as  engineer, 
and  there  is  no  evldoice  to  Justify  the  city's 
claim  for  damages. 

[I]  The  contentlcm  that  tbe  commencement 


of  the  first  action  was  an  election  of  rem- 
edies, and  that  therefore  the  plaintiff  is  es- 
topped from  prosecuting  the  instant  action, 
cannot  be  sustained.  The  dty  defended  tlie 
first  action  by  arguing  tiiat  Morris  was  not 
entitled  to  the  remedy  at  alL  Apparently 
Morris  concurred,  in  the  view  taken  by  the 
dty  and  ol>tained  a  Judgment  of  nonsuit; 
and  therefore  the  dty  cannot  now  well  claim 
that  its  position  was  erroneous.  Behfleld  v. 
Winters,  62  Or.  299,  306,  125  Paa  289.  The 
first  action  was  fruitless,  because  of  the  con- 
tention  of  the  dty  that  the  remedy  selected 
by  Morris  was  not  available  to  blra.  If  Mor- 
ris attempted  to  make  use  of  only  a  fanded 
remedy,  then  that  barren  attempt  does  not 
preclude  Mm  from  afterwards  pursuing  a 
remedy  to  which  he  Is  actually  entitled. 
Zimmerman  v.  Robinson  &  Co.,  128  Iowa,  Ti, 
102  N.  W.  814,  6  Ann.  Cas.  960;  PoweU  v. 
D.  S.  A  G.  B.  R.  Co.,  16  Or.  43,  16  Paa  863, 
8  Am.  St  Rep.  251. 

[4]  The  Indebtedness  lUnltatlon  fixed  by 
the  charter  cannot,  of  Itself  and  standing 
alone,  defeat  a  recovery  in  this  action,  if  the 
services  rendered  by  Morris  were  to  l>e  paid 
for  with  moneys  from  special  funds  created 
by  the  levy  of  spedal  assessments  on  abut- 
ting property.  The  ruling  In  little  v.  Port- 
land, 26  Or.  235,  246,  37  Paa  911,  is  decisive 
here.  Presumably  tbe  trial  court  followed 
the  allegations  In  the  complaint,  and  found 
that  the  parties  agreed  that  Morris  should 
look  only  to  special  funds  to  be  created  by 
assessing  the  cost  to  abutting  property. 
Moreover,  every  act  done  by  the  defendant 
harmonises  with  the  dalm  made  by  Morris. 
Tlie  dty  included  the  coat  of  Morris'  serv- 
ioes  in  tbe  amount  which  was  assessed 
against  the  abutting  property  as  the  cost  of 
the  Improvement;  the  dty  created  a  spedal 
fund  for  every  street  improvement,  and  each 
warrant  which  the  city  drew  for  Morris' 
services  was  drawn  on  a  spedal  fund.  When 
Morris  contracted  with  the  dty,  and  at  all 
times  since,  tbe  indebtedness  of  the  dty  ex- 
ceeded the  limitation  fixed  by  the  diarter; 
and  hence  the  city  contends,  and  Morris  con- 
cedes, that  the  contract  was  unlawful  if  it 
contemplated  payment  out  of  tbe  general 
fund.  Payment  out  of  the  general  fund  was 
uulawful,  Willie  payment  out  of  the  spedal 
fund  was  lawful.  In  view  of  all  the  evidence, 
the  city  cannot  well  dalm  that  it  contracted 
to  do  an  unlawful  rather  than  a  lawful  act. 

[5]  The  charter  Invests  Sheridan  with  the 
power  of  ordering  a  local  improvement,  and 
affords  tbe  means  for  raising  funds  to  pay 
for  the  Improvement  by  assessing  the  cost 
to  the  adjoining  lots.  When  tbe  dty  orders 
a  local  Improvement  tbe  duty  devolves  upon 
it  to  put  the  necessary  machinery  In  motion 
to  raise  the  funds  to  pay  for  it  by  assessment 
upon  tbe  property  benefited;  and  a  failure 
to  perform  this  duty  creates  a  general  lia- 
bility, and  gives  rise  to  a  right  of  action  ax 
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delicto  against  the  munldpality  for  damages. 
Commercial  National  Bank  v.  Portland,  24 
Or.  188,  33  Pac.  632.  41  Am.  St.  Rep.  864; 
Little  V.  Portland,  26  Or.  235,  37  Pac.  911; 
Jones  v.  Portland,  35  Or.  613,  58  Pac.  657 ; 
O'Nell  ▼.  Portland,  69  Or.  84,  113  Pac.  635; 
Dennis  v.  Wlllamlna,  80  Or.  486, 157  Pac.  799. 
The  record  conclusively  shows  that  the  dty 
exercised  all  its  chartered  powers  for  the 
creation  of  appropriate  special  funds.  As- 
sessments were  levied;  some  property  owners 
paid  thrir  assesHnents;  swne  owners  availed 
themselves  of  the  privilege  of  paying  In  In- 
stallments, as  permitted  by  the  Bancroft 
Bonding  Act,  and  the  dty  then  exerdsed  its 
right  and  sold  bonds  equal  in  amount  to  the 
assesHuents  brought  within  the  Bancroft 
Bonding  Act,  and  thus  raised  funds  equal  In 
amount 'to  the  assessments  brought  within 
the  protection  of  the  Bancroft  Bonding  Act; 
and  assessments  which  became  delinquent 
were  reduced  to  mcmey  by  sdllng  the  de- 
linquent property  for  as  mudt  as  the  property 
was  worth. 

[6]  The  plaintiff  argues,  however,  tliat  sec- 
tion 86  of  the  charter  makes  It  the  duty  of  the 
city  to  supply  the  defldt  In  a  special  fund 
by  taking  the  money  out  of  the  general  fund. 
Section  86,  so  far  as  It  is'  material  here,  reads 
thus: 

"Whenever  any  lot  or  part  tliereof  sold  under 
the  provisions  of  this  diarter  shall  bring  less 
than  the  assessment  thereon,  the  ccHnmon  coun- 
cil shall  supply  the  deficiency  out  of  the  gen- 
eral fund,  if  in  the  opinion  of  the  cooncil  sndi 
improvemrat  is  necessary." 

It  4s  not  necessary  to  determine  whether 
section  86  contemplates  that  the  council  can 
transfer  moneys  from  the  general  fund  to  a 
special  fund  when  the  indebtedness  exceeds 
the  limit  fixed  by  the  charter;  nor  need  we 
ascertain  whether  the  words  "sliall  supply 
the  defldency"  mean  "may  supply  the  d&- 
fldency."  But  it  is  suflBdent  to  say  that  the 
charter  does  not  compel  the  council  to  as- 
certain whether  the  paving  was  necessary; 
and,  since  the  council  has  not  expressed  the 
opinion  that  the  paving  was  necessary,  it 
follows  that,  even  though  it  be  assumed  that 
the  charter  permits  it,  there  is  no  obligation 
to  supply  the  defldency  out  of  the  general 
fund. 

[7]  The  deficits  In  the  spedal  funds  re- 
sulted from  the  sale  of  delinquent  property 
for  less  than  tlie  amount  of  the  assessments 
charged  against  such  property.  The  con- 
tention made  by  the  plaintiff  that  the  dty  Is 
liable  because  it  sold  delinquent  property  for 
less  than  the  amount  Of  the  assessment  levied 
upon  such  property  cannot  be  sustained.  In 
every  Instance  the  property  was  sold  for  as 
much  as  It  was  worth;  the  dty  obtained  all 
that  It  could  obtain  for  the  property,  and 
therefore  it  Is  not  liable.  Creighton  v,  To- 
ledo, 18  Ohio  St.  447;  New  Albany  v.  Sweeney, 
18  Ind.  246;  28  Cyc.  1060.. 
The  city  employed  evety  means  afforded 


to  it  by  its  charter  to  raise  the  special  funds 
contemplated  by  the  parties;  It  left  nothinf 
undone;  and,  indeed,  in  the  lai^guage  used 
by  the  plaintiff  in  his  initial  pleading: 

"The  defendant  has  wholly  exhausted  ail 
means  provided  by  the  charter  of  said  defend- 
ant dty  of  Sheridan  for  the  collection  of  said 
special  assessments  against  the  ahnttin|  prop- 
erty for  the  creation  of  said  special  fund.' 

Neither  the  charter  nor  any  ordinance  pro- 
hibited  the   munidpality    from   selling   de- 
linquent property  for  less  than  the  amount 
of  an  assessment.     The  defendant  was  not 
negligent  in  the  creation  of  the  special  funds. 
[S,  9]  If  the  dty  Is  liable  at  all  it  Is  only 
because  It  exhausted  all  the  special  tfia6a 
by   paying  the  Warren   Gonstmctlon  Com- 
pany warrants.    The  warrants  Issued  by  the 
dty  are  nonnegotiable  promissory  notes  and 
evm  In  the  hands  of  bona  fide  holders  are 
open  to  all  defenses  available  against  the 
original  party.    The  warrants  were  assign- 
ablet  subject  to  any  defense  existing  In  fa- 
vbr  of  the  munidpality  against  the  original 
bolder  at  the  time  of  the  assignment    Gold- 
smith V.  Baker  City,  31  Or.  249,  252,  49  Pac. 
973;    Frankl  v.  BaUey,  31  Or.  285,  291,  60 
Pac.  186;  Clatskanle  State  Bank  v.  Rainier, 
72  Or.  243,  246,  148  Pac.  909;    Morrison  v. 
Austin   State  Bank,  213  IlL  472,  72  N.  B. 
U09,  104  Am.  St  Rep.  288;    U  Cyc  638: 
1  Daniel  on  Neg.  Inst  (6th  Ed.)  S  427;    5 
McQulUln  on  Mun.  Corp.  t  2256.    If,  there- 
fore, the  United  States  National  Bank  owned 
all  the  warrants  which  had  been  issued  for 
the  street  Improvements,  and  If  those  war- 
rants could  only  have  been  paid  with  mon- 
eys In  the  special  funds,  no  injury  would 
have  been  caused  if  the  bank  presented  and 
received  payment  on  warrant  No.  20,  even 
though   such   payment  exhausted  the  fund 
and  rendered  the  dty  unable  to  pay  warrant 
No.  1.    If,  however,  Morris  owned  the  war- 
rants which  had  been  Issued  for  his  serv- 
ices, and  If  the  Warren  Construction  Com- 
pany owned  the  warrants  which  had  been 
issued  for  the  work  performed  by  It,  and 
the  dty  had  notice  of  such  ownership,  then 
(the  munidpality  was  bound  to  pay  the  war- 
rants In  the  order  of  their  priority.     The 
warrants  whldi  had  been  issued  for  the  woi^ 
done  by  the  Warren  Construction  Company 
were  presented  to  the  dty  by  th^  treasurer 
of  the   Warren  Construction  Company,   to 
whom  the  city  paid  the  full  amount  of  the 
warrants.    The  complaint  contains  an  allega- 
tion that  the  dty  "negligently  paid  warrants 
subsequent  in  date  and  order  to  the  afore- 
said warrants  of  the  plaintiff,  well  knowing 
that  said  warrants  so  paid  ahead  of  the  war- 
rants of  the  plaintiff  were  the  property  of 
persons  other  than  the  plaintiff,"  and  it  is 
to  be  presumed  that  the  court  made  a  finding 
In   accordance  with   the  allegations   of  the 
complaint  as  stated  by  the  parties.     There 
was  evidence  to  support  such  a  finding,  and 
hence  It  will  not  be  necessary  to  make  fur- 
ther inquiry  into  the  question  of  fact    By 
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paying  the  Warren  Construction  Company 
warrants  the  dty  exhausted  every  one  of  the 
eight  special  funds,  with  the  result  that  the 
company  received  payment  on  all  its  warrants, 
while  Morris  only  received  part  payment  for 
work  done  on  four  streets,  and  no  payment 
at  all  for  work  done  on  the  remaining  four 
streets.  It  Is  true  that  neither  the  charter 
nor  any  ordinance  directs  the  order  In  which 
the  warrants  shall  be  paid;  but  It  is  also  true 
that  the  absence  of  legislation  did  not  au- 
thorise the  city  to  pay  the  Warren  Construc- 
tion Company  warrants,  which  were  subse- 
quent in  ord6r,  to  the  injury  of  MorrU,  who 
held  warrants  which  were  prior  In  order  to 
those  paid.  By  paying  the  Warren  Construc- 
tion Company  warrants  ahead  of  the  Morris 
warrants,  the  dty  was  guilty  of  negligence, 
and  it  is  liable  to  Morris  for  the  loss  sus- 
tained by  him.  Northampton  First  Nat  Bk. 
V.  Arthur,  10  Colo.  App.  283,  50  Pac.  738; 
Id.,  12  Colo.  App.  90,  54  Pac.  1107 ;  North- 
western Lumber  Co.  v.  Aberdeen,  22  Wash. 
404,  60  Pac.  1115;  La  France  Flre-Bnglne 
Co.  v.  Davis,  9  Wash.  600,  38  Pac.  154;  Bed 
Biver  Nat.  Bk.  v.  Fargo,  14  N.  D.  88,  103 
N.  W.  390;  28  Cyc.  1572;  6  McQulllln  on 
Mun.  Corp.  §  2254.  We  do  not  undertake  to 
say  whether  a  court  of  equity  could  have 
prorated  the  special  funds  among  the  out- 
standing warrants  bef6re  any  payments  were 
made.  We  merely  hold  that  the  act  of  the 
city  injured  Morris,  and  the'  city  most  re- 
spond in  damages. 

[10]  The  assignment  of  the  warrants  car- 
ried the  right  to  prosecute  this  action.  Ram- 
sey V.  Johnson,  8  Wyo.  476,  58  Pac.  755,  80 
Am.  St  Rep.  948;  2  A.  &  E.  Ency.  Law  (2d 
Ed.)  1084;  2  B.  O.  L.  p.  633.  And  see  Uttte 
V.  Portland,  26  Or.  235,  37  Pac.  911. 

Other  questions  are  discussed  in  the  briefs, 
but  it  is  sufBclent  to  say  that  we  have  ex- 
amined them  and  conclude  that  the  Judg- 
ment should  be  affirmed;  and  It  is  eq  or- 
dered. 

McBBIDE,  G.  J.,  and  BEAN  and  BENSON, 
JJ.,  concur. 


PENNINGS  V.  GIBONI.* 
(Supreme  Court  of  Oregon.     Sept  25,  1917.) 

1.  PUBADINO     «=»177— BkPLT— IKCONSISTINCT 

WITH  Complaint. 
Where  plaintiff  declared  on  debts  assigned, 
and  defendant  denied  the  assignment  or  notice 
thereof  and  pleaded  payment  to  tiie  assignor, 
plaintiff's  reply  that  defendant's  plea  of  settle- 
ment ought  not  to  prevail  because  the  settle- 
ment was  based  on  a  parol  agreement  on  his 
part  which  he  failed  to  perform  was  not  Incon- 
sistent with  the  complaint. 

2.  Compromise  and  Settlement  «=s20(1)  — 
Performance  op  Contract  —  Dependent 
Covenants. 

Where  in  an  action  on  debts  assigned  defend- 
ant pleaded  settlement  by  a  written  contract, 
plaintiff's  reply,  if  established,  that  as  a  con- 
dition for  the  settlement  which  defendant  plead- 


ed, defendant  had  orally  agreed  to  perform  cer- 
tain acta  which  he  had  failed  to  do,  was  a  good 
defense. 

3.  Witnesses  «=>271(1)— CEOss-BXAMiNATioir 
— Subject-Matter. 

In  action  on  debts  assigned,  where  defend* 
ant  pleaded  settlement  bv  a  writing,  he  was 
properly  denied  the  privilege  of  cross-examin- 
ing a  witness  testifying  for  plaintiff  on  her 
direct  case,  in  regard  to  the  writing,  since  the 
alleged  settlement  was  a  part  of  the  affirmative 
defense. 

4.  Bills  and  Notes  €=331&^Bioht  of  As- 
signee—Defenses. 

An  assignee's  action  on  a  nonnegotiable  note 
is  subject  to  such  defenses  only  as  were  in  ex- 
istence when  defendant  received  notice  of  the 
assignment. 

5.  Appeal  and   Ehrob  «=>701(2)— Scope   of 
Review— SuFFiciBNCT  of  Record. 

An  assignment  of  error  to  the  refusal  of  an 
instruction  based  upon  a  judgment  roll  cannot 
be  considered  in  the  absence  of  the  judgment 
roll  from  the  record  or  of  identification'  of  such 
roll  in  a  certificate  of  the  trial  judge  or  bj  the 
official  stenographer. 

Department  2.  Appeal  from  Circuit  Ck>urt, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  Mary  M.  Pennlngs  against  Peter 
Glbonl.  Judgment  for  plalntlfl,  and  defend- 
ant appeals.    Affirmed. 

This  is  an  action  for  tlie  recovery  of  mon- 
ey. The  complaint  sets  ■  out  two  causes  of 
action:  (1)  A  nonnegotiable  note  for  $400: 
and  (2)  a  debt  of  $100.  It  Is  alleged  that 
both  of  these  obligations  were  originally  the 
property  of  A.  J.  Pennlngs,  who  on  January 
2,  1913,  assigned  than  to  plalnUff;  that  on 
February  16, 1913,  plaintiff  notified  defendant 
of  the  assl^unent  to  her,  and  demanded  pay- 
ment, which  was  refused.  After  admitting 
the  execution  of  the  note  and  the  receipt  of 
the  $100  as  a  deposit,  the  answer  sets  up 
four  affirmative  defenses  consisting  of:  (1) 
Payment;  (2  and  3)  an  account  stated  with 
A.  J.  Pennlngs,  the  husband  of  plaintiff, 
whereby  it  was  agreed  tliat  defendant  should 
apply  the  $500  to  the  settlement  of  certain 
debts  due  from  Pennlngs  to  the  defendant, 
and  to  the  Portland  Sash  &  Door  (Company,  a 
corporation,  of  wlilch  defendant  was  presi- 
dent; and  (4)  a  counterclaim  for  goods, 
wares,  and  merchandise  owing  from  plalntUC. 
The  date  of  the  alleged  payment  and  ao 
count  stated  Is  fixed  by  the  answer  as  March 
20,  1913.  The  reply  denies  the  allegations 
of  the  affirmative  defenses,  and  In  turn  sets 
up  an  affirmative  defease  to  the  second  and 
third  further  and  separate  answers.  This 
defense,  after  a  recital  of  some  matters  by 
way  of  inducement,  continues  as  follows: 

"l^e  defendant  Peter  Giboni,  made  a  certain 
proposition  and  proposal  to  I.  E.  Penwell,  A. 
J.  Pennings,  and  N.  B.  Alber  whereby  he  of- 
fered and  proposed  to  organize  and  incorporate 
a  new  company,  and  to  execute  to  said  new> 
company  a  lease  upon  the  old  premises  whereon 
was  situated  the  building  and  plant  of  the 
bankrupt  Portland  Door  &  Mill  Company,  so 
that  the  same  would  peas  to  said  new  corpora- 
tion, and  also  to  furnish  certain  machinery  to 
said  new  corporation,  and  to  allow  as  a  credit 
on  the  purchase  price  thereof  certain  paymmts 
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'For  opinion  on  petition  (or  rehearing,  see  vn  Pac  1014. 


Digitized  by 


Google 


Or.) 


PENNINJJS  T.  aiBONI 


(^99 


beretofore  made  by  tbe  -defunct  and  bankrupt 
Portland  Door  &  Mill  Company,  and  to  give  to 
said  I.  E.  Penwell,  A.  J.  Penninga,  and  N.  H. 
Alber  Btock  in  said  new  corporation,  providing 
that  said  I.  E.  Penwell,  A.  J.  Penninga,  and  N. 
R.  Alber  would  agree  to  pay  said  defendant, 
Peter  Giboni,  certain  interest  upon  Buma  of 
money  advanced  by  him  to  the  bankrupt  Port- 
land Door  &  Mill  Company,  and  would  assume 
and  agree  to  pay  certain  other  obligations  upon 
which  they  were  not  liable,  and  thereupon,  and 
then  and  there,  taid  A.  J.  Pennings,  I.  E.  Pen- 
weU,  and  N.  R.  Alber,  relying  upon  the  promises 
of  the  defendant,  Peter  Giboni,  to  incorporate  a 
new  company  with  said  A.  J.  Penninga,  I.  H'. 
Penwell,  and  N.  R.  Alber  as  stockholders  there- 
of, and  to  execute  and  deliver  to  said  new  com- 
pany a  lease  to  the  premises  formerly  occupied 
l^said  bankrupt  Portland  Door  &  Mill  Com- 
pany, and  to  turn  over  to  said  new  company  tne 
buUding,  fixtures,  and  machinery  formerly  used 
by  said  bankrupt  Portland  Door  &  Mill  Com- 
pany, signed,  executed,  and  delivered  to  the  ae- 
Want.  Peter  Giboni,  a  certain  in/t'^ent  m 
writing,  purporting  to  be  a  release  of  the  defend- 
ant, Peter  Giboni,  from  an  indebt^ness  of 
fSOO-  purporting  to  be  owing  by  said  Peter  fcrl- 
bonl  to  said  A.  J.  Pennings,  and  PU'Pprt^B  »!«> 
to  be  an  acknowledgment  by  ^d  1.  !«•  *^ 
well,  A  J.  Penning*,  and  N.  R.  Alber  of  cer- 
tain Indebtedness,  a  copy  of  which  said  instru- 
ment is  hereinafter  set  forth,  marked  Exhibit 
A,  and  made  a  part  of  this  reply.      ,     _    „__ 

"That  after  said  I.  E.  Penwell,  A.  J.  Pen- 
nines,  and  N.  R.  Alber  had  signed  and  delivered 
to  Oie  defendant,  Peter  Giboni,  said  instmrne^ 
in  waiting,  the  defendant,  Peter  Giboni,  failed 
and  refused  to  incorporate  «aid  new  company, 
or  turn  over  thereto  the  fixtures  and  leasehold 
to  said  real  estate,  or  to  do  or  perform  any  oth- 
er thing  to  bring  about  the  establishment  and 
incorporation  of  said  new  business,  which  was 
the  sole  purpose  and  consideration  for  and  upon 
which  said  I.  E.  Penwell,  A.  J.  Pennings.  and 
N.  R.  Alber  signed  and  delivered  said  instru- 
ment in  writing;  that  upon  the  failure^  said 
defendant,  Peter  Giboni,  to  do  and  perform  the 
acta  and  things  which  he  had  contracted  and 
agreed  to  perform,  in  consideration  of  the  ex- 
ecution and  delivery  of  said  instrument  In  wnt- 
Ing,  said  I.  E.  Penwell,  A.  J.  Pennings,  and 
N  R.  Alber  demanded  that  said  defendant,  Peter 
Giboni,  return  and  deUver  back  trf' them  said 
Instrument  In  writing,  but  that  the  said  de- 
fendant, Peter  Giboni,  failed  and  refused  so 
to  do,  and  has  wrongfully  and  unlawfully,  and 
without  any  authority  so  to  do  whatever,  with- 
held and  still  withholds  said  agreement. 

"That  the  above  and  foregoing  transftctlon  is 

the  same  transaction  referred  to  in  paragraph 

numbered  II  of  the  defendant  s  second  further 

and  separate  answer  and  defense  to  the  plam- 

.tifPs  amended  complaint." 

Exhibit  A  referred  to  above  is  as  follows: 
■     "Portland,  Oregon,  March  20,  1913. 

"Agreement  between  A.  J.  Penniigs,  I.  E. 
Penwell  and  N.  R.  Alber  to  have  P.  Giboni 
annlv  the  amount  of  five  hundred  dollars  ($500.- 
005  deposited  with  him  by  A.  J.  Pennuigs  as 
foUows  to  pay  interest  as  security  and  rent  to 
th«  amount  of  four  hundred  seyenty-six  dol- 
lars and  forty-one  cents  ($476.41)  jeavmg  a 
balance  of  twenty-three  dollars  and  fifty  cents 
($23.50),  this,  with  the  balance  of  four  hundred 
eleven  dollars  and  forty-one  cents  ($411.41)  for 
merchandise  received  by  the  Portland  Sash  & 
Door  Company,  to  be  applied  to  pay  the  amoimt 
of  eight  hundred  thirty-two  dollars  ($832.00) 
we  owe  the  Portland  Sash  &  Door  Company, 
leaving  a  balance  of  three  hundred  ninety-seven 
dollars  ($397.00),  the  undersigned  agree  to  pay 
the  Portland  Sash  &  Door  Company,  and  we 
bold  ourselves  reaponsiblo  and  agree  to  secure 
the  above  amounts  with  the  security  now  de- 


posited with  P.  Giboni,  mortgages,  real  estate^ 
contract,  and  agreements. 

"[Signed]    I.  B.  Penwell. 
"A.  J.  Penninga. 
"N.  R.  Alber. 
"■Witnesses: 

"J.  A.  Dunbar. 
"B.  A.  Cobleigh." 

A  trial  being  had,  there  was  a  verdict  and 
judgmeat  for  plaintiff,  from  which  defendant 
appeals. 

Arthur  H.  licwls,  of  Portland  (Lewis  & 
Lewis,  of  Portland,  on  the  brief),  for  appel- 
lant H.  L.  Raffety,  of  Portland  (Raffety  &, 
Veatch,  of  Portland,  on  tbe  brief),  for  re- 
spondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  Is  a  large  number  of  assign- 
ments of  error,  but  the  greater  number  of 
them  Involves  but  one  question,  which  may  be 
fairly  stated  thus:  Does  plalntlfTs  affirma- 
tive defense,  as  set  out  In  the  reply.  Involve 
admlsslcHis  which  defeat  tbe  causes  of  action 
as  set  out  In  the  complaint?  Defendant  urg- 
es that  the  allegaUons  In  the  reply  are  preg- 
nant with  admissions  that  the  ctaoses  In  ac- 
tion upon  which  the  complaint  is  based 
were  either  not  assigned  to  the  plaintiff  prior 
to  the  alleged  settlement  of  March  20th,  or 
that  she  had  constituted  A.  J.  Pennings  ber 
agent  for  tbe  purposes  of  such  settlement, 
and  tliat  in  either  event  she  has  pleaded  her- 
self otrt  of  court  We  cannot  agree  with 
this  Interpretation  of  the  pleadings,  which 
^ould  always  be  read  together  and  as  a 
whol&     In  effect  tbe  plaintiff  says: 

"These  debts  were  assigned  to  me  on  January 
2,  1013,  and  on  February  15j  1913,  I  notified 
.the  defendant  of  my  ownership  and  demanded 
payment." 

The  defendant  answers: 

"I  deny  the  assignment,  and  deny  any  notice 
thereof.  I  paid  these  claims  to  plaintiff's  hus- 
band, A  J.  Pennings,  on  March  20,  1913.  At 
that  time  we  had  a  settlement  of  our  accounts, 
as  a  result  of  which  A.  .T.  Pennings  admitted 
that  be  was  indebted  to  me  in  certain  sums 
sufficient  to  absorb  the  $500  in  controversy,  and 
atitborized  me  to  apply  the  money  in  my  pos- 
session to  the  payment  of  such  debts  wnich  I 
did." 

The  clear  effect  of  plaintiff**  reply,  read  in 
die  light  of  the  complaint.  Is: 

"It  is  true  that  the  claims  sued  upon  were 
assigned  to  mc  before  March  20th,  and  that  I 
notiSed  the  defendant  thereof;  but,  if  the  jury 
should  happen  to  discredit  my  evidence  upon 
that  issue,  nevertheless  defendant's  plea  of  set- 
tlement ought  not  to  prevail,  because  the  instru- 
ment upon  which  he  relies  to  support  that  de- 
fense was  based  upon  a  parol  agreement  upon 
his  part  to  perform  certain  acts  which  he  has 
failed  to  perform,  and  A.  J.  Pennings  has  re- 
scinded the  contract." 

,[1]  These  allegations  are  not  inconsistent 
with  the  complaint,  and  do  not  contain  the 
admissions  for  which  defendant  contends. 
If  it  were  otherwise,  and  by  fair  implication 
such  admissions  could  be  read  into  the  reply, 
the  result  must  be  the  same,  for  it  Is  far 
from  clear  that,  any  sacb  inference  waa  \a- 
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tended  by  the  pleader.  In  Soule  v.  Weather- 
by,  39  Utah,  680,  118  Pac.  833,  Ann.  Oas. 
1&13E,  75,  the  court  says: 

"As  a  matter  of  evidence,  an  inference  may 
have  but  slight  force  or  effect.  It  may  only 
be  more  or  less  persuasive  and  entirely  incon- 
clusive, and  still  it  may  be  considered,  since  it 
is  evidentiary  merely.  In  pleadings,  however, 
ttie  inference,  to  be  availing,  must  stand  as  and 
for  an  ultimate  fact,  and  therefore  must  be  clear 
and  certain." 

Defendant  further  insists  that  the  afflnna- 
tlve  matter  in  the  reply  discloses  that  the 
causes  of  action  declared  upon  in  the  caai- 
plalBt  have  been  discharged  by  a  subsequent 
and  independent  contract,  and  that,  if  plain- 
tiff has  any  remedy.  It  lies  in  an  action  for 
the  breach  of  the  later  agreement,  nils 
agreement  Is  based  upon  the  theory  that  the 
reply  recites  a  contract  wherein  the  cove- 
nants to  be  performed  by  the  defendant  are 
independent  of  the  release  signed  by  A.  J. 
Pennings  and  his  associates  on  March  20th, 
and  that  therefore  a  failure  by  the  defend- 
ant to  organize  and  finance  the  new  com- 
pany as  agreed  would  not  relieve  Pennings 
from  his  obligations  under  the  written  Instru- 
ment referred  to.  It  must  be  borne  in  mind, 
that  the  alleged  ctntract  Is  in  writing  so  far 
as  It  binds  Pennings:  but,  as  regards  the 
things  to  be  done  by  Glboni,  It  rests  in  parol. 
From  the  recitals  It  appears  that  It  was 
agreed  that.  If  Pennings  and  his  associates 
would  agree  to  the  disposition  of  the  $500, 
as  prc^osed  by  Giboni,  and  would  pay  certain 
other  obligations  which  they  were  not  legally 
bound  to  do,  he  would  unite  with  them  in 
the  organiization  of  a  company  in  whldi  they 
were  to  be  shareholders,  and  that,  relying 
upon  this  agreement,  they  signed  the  so-called 
release  and  delivered  it  to  Glboni,  who  has 
failed  and  refused  to  fulfill  his  part  of  the 
contract  T^ie  question  of  whether  any  given 
set  of  covenants  axe  dependent  or  independ- 
ent is  not  an  easy  one.  Indeed,  as  is  well 
said  by  Mr.  Justice  Bean  in  Burithart  v.  Hart, 
36  Or.  586,  60  Pac.  206 : 

"There  is  no  arbitrary  test  by  which  the  ques- 
tion can  be  determined.  The  old  decisions  turn- 
ed upon  a  technical  construction  of  the  language 
nsed,  but  the  modem  doctrine  is  that  a  con- 
tract should  be  construed  according  to  the 
meaning  and  intention  of  the  parties.    It  is  on- 

fiecessary  for  us  to  malce  special  reference  to 
he  several  rules  upon  the  subject  or  the  various 
decisions  of  the  courts.  It  is  sufficient  to  say 
that,  'in  the  absence  of  very  clear  indications 
to  the  contrary,  promises,  each  of  which  forms 
the  whole  consideration  for  the  other,  will  not 
be  held  to  be  independent  of  one  another,  and 
the  failure  of  one  party  to  perform  on  his  part 
will  excuse  the  other  from  liability  to  perform.'  " 

[2]  Following  the  doctrine  thus  laid  down, 
we  are  of  the  opinion  that  the  pleading  dis- 
closed a  contract  composed  of  dependent  cove- 
nants which,  if  established  by  the  evidence 
to  the  satisfaction  of  the  Jury,  would  be  a 
defense  as  against  the  written  Instrument  of 
March  20th. 

[3]  Defendant  assigns  as  error  the  action 
of  the  court  In  doiying  liim  the  privilege  of 


cross-examining  A.  J.  Penwell  when  testify- 
ing for  plaintiff  upon  her  direct  case  in  re- 
gard to  the  writing  of  March  20th.  This  rul- 
ing was  based  ui>on  plaintifTs  contention  that 
the  alleged  settlement  was  a  part  of  defend- 
ant's affirmative  defense.  We  thinlt  the  rul- 
ing was  correct,  and,  even  if  it  were  error, 
it  could  have  worked  no  substantial  injury, 
since  the  same  witness  testified  upon  rebut- 
tal in  regard  to  that  feature  of  the  case,  and 
defendant  then  had  every  opportunity  for 
cross-examination. 

[4]  The  next  assignment  is  that  the  court 
erred  in  refusing  to  give  the  following  in- 
struction : 

"The  court  instructs  you  that  the  promissory 
note  or  duebill,  as  set  out  in  paragraph  1  of 
plaintiff's  complaint,  is  a  nonnegotiable  instru- 
ment and  subject  to  any  and  all  defenses  that 
the  defendant  would  have  had  against  the  origi- 
nal owner,  and  tins  applies  to  the  claim  of  $100, 
as  set  out  in  the  second  cause  of  action." 

It  was  properly  refused  for  the  reason  that 
it  is  misleading,  in  that  it  does  not  limit  th» 
available  defenses  to  those  that  were  in  ex- 
istence at  the  time  defendant  had  notice  ot 
the  assignment    2  R.  0.  L.  p.  629,  {  38. 

[5]  It  is  then  urged  that  the  court  erred  in 
refusing  to  give  this  instruction ; 

"The  court  instructs  yoa  that  in  regard  to 
this  allegation  by  plaintiff  that  this  receipt  or 
settlement  of  accounts  had  on  Mardi  20,  1813, 
was  procured  by  certain  promises  of  the  de- 
fendant is  to  be  wliolly  disregarded  by  yon  and 
not  to  be  considered  by  yon  in  arriving  at  your 
verdict" 

Defendant  founded  his  request  for  this  in- 
struction upon  a  certain  Judgment  roll  which 
apparently  had  been  offered  and  admitted  in 
evidence,  and  contends  that  it  conclusively 
establishes  the  fact  that  A.  J.  Pennings,  at 
the  time  of  the  alleged  settlement,  was  per- 
^nally  indebted  to  defendant  in  the  sum  of 
HfiOO.  There  is  no  judgment  roll  in  the 
record,  neither  is  there  any  identification  of 
this  or  any  other  exhibit  in  the  certificate  of 
the  trial  Judge,  nor  even  in  the  certificate  of 
the  official  stenographer.  It  fidlows  that  thl» 
assignment  cannot  be  considered.  Coach  v. 
Gage,  70  Or.  182,  138  Pac.  847. 

The  remaining  assignments  challenge  thtf 
propriety  of  a  number  of  instructions  given 
by  the  trial  court  upon  the  ground  that  they 
submit  questions  of  law  to  the  Jury,  and 
transfer  to  the  Jury,  the  task  of  construing^ 
the  legal  effect  of  a  contract  The  Instruo- 
tlons  are  extensive,  and  it  is  not  necessaiy- 
to  set  them  out  in  full.  It  is  sufficient  to  say 
that  the  greater  portion  of  the  alleged  agree- 
ment was  not  reduced  to  writing  and  depend- 
ed upon  parol  evidence.  We  have  examined 
the  instructions  carefully,  and  cannot  dis- 
cover in  them  the  fault  for  which  defendant 
contends.  From  the  conflicting  evidence,  th» 
court  leaves  the  Jury  to  determine  whether 
the  writing  of  March  20th  was  signed  and 
agreed  to  by  Pennings  and  his  associates  upon 
the  condition  that  Giboni  was  to  perform  hi» 
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obUgattans  tberennder.    This  is  a  question  of 
fact  properly  submitted  to-  the  joiy. 

We  find  no  substantial  error  In  the  record, 
and  the  Judgment  is  affirmed. 

McBRIDB,    C.    J.,    and   BURNXiTT   and 
MOOBE,  JJ.,  ccmcur. 


MYLER  et  aL  t.  BTDELITT  MUT.  LIPBIN8. 

CO.  OF  PHILADELPHIA.    (No.  8217.) 

(Supreme  Court  of  Oklahoma.    July  Zi,  1917. 

Kebeariug  Denied  Sept  25,  1017.) 

(Bj/llabui  iy  the  Court.) 
1.  Insurance  <s=1340),  144(1),  249— Substi- 
tution OF  Policies— Fbaud— Rescission— 
Laches— SuTFiciENCY  of  PErmon. 
A  contract  between  an  insurer  and  an  in- 
•nred  involving  a  substitution  of  one  for  another 
policy  of  life  insurance  is  intrinsically  fiduciary, 
and  necessarily  calls  for  perfect  ^ood  faith  and 
full  disclosure  on  the  part  of  the  insurer. 

(a)  Where  in  such  contract  the  policy  surren- 
dered by  the  insured  was  based  upon  the  assess- 
ment, or  flexible  premium,  plan  of  insurance  and 
the  policy  received  by  him  in  lieu  thereof  was 
based  upon  the  legal  reserve,  or  fixed  premium, 
plan  of  insurance,  and  where,  in  such  contract 
of  substitution,  the  insured  signed  a  separate 
writing,  acknowledging  an  indebtedness  m  the 
form  of  a  "loan"  to  be  a  lien  upon  the  new  pol- 
icy as  security  for  the  same,  on  account  of  as- 
sessments against  him  under  the  old  policy,  the 
policy  and  the  separate  writing  are  parts  of  a 
single  contract. 

(b)  Where,  in  such  case,  the  insured  is  unable 
to  read  because  of  defective  eyesight,  and  the 
insurer,  upon  whom  h«  rightfully  relies  for_  in- 
formation, represents  to  him,  without  mention- 
ing any  fact  disclosed  by  such  separate  writing, 
tiiat  upon  his  death  the  amount  specified  in  sucli 
new  policy  wHl  be  paid,  such  representation  is 
false,  in  that  it  is  not  qualified  by  information 
to  the  insured  that  the  obligation  to  pay  under  the 
new  policy  is  subject  to  the  provisions  of  said 
separate  writing. 

(c)  Where,  in  such  case,  the  insured,  in  ig- 
norance of  the  character  of  such  separate  writ- 
ing, enters  into  such  contract  of  substitution 
and  signs  such  separate  writing  in  rightful  reli- 
ance upon  such  false  representations  as  to  the 
contract  as  a  whole,  he  is  entitled  to  a  rescis- 
sion of  the  seme  as  fraudulent  under  the  provi- 
sions of  section  892,  Stats.  1890  (section  984. 
Rev.  Laws  1910),  in  view  of  the  character  oi 
such  contract  and  the  opportunities  it  afforded 
for  his  signature  to  writings  appropriate  to  the 
same,  notwithstanding  his  inability,  for  want  of 
memory,  after  a  lapse  of  about  ten  years,  during 
which  be  believed  such  contract,  as  a  whole, 
was  as  so  represented  to  him,  to  allege  what  ad- 
ditional representations  more  immediately  and 
specifically  directed  to  such  separate  writing  and 
to  his  act  of  signing  the  same,  were  made  to 
him,  except  that  he  alleges  that  they  were  false 
and  fraudulent  and,  in  effect,,  that  they  were  not 
inconsistent  with  and  did  not  qualify  the  afore- 
said false  representations  as  to  the  contract  as  a 
whole. 

(d)  Since  it  is  not  essential  to  plaintiffs'  right 
to  rescind  in  such  case  under  said  section  of  the 
statutes  that  they  allege  all  the  false  and  fraud- 
ulent representations  made  to  the  insured  as 
Inducement  to  the  execution  of  such  contract,  it 
is  reversible  error  to  sustain  a  general  demur- 
rer to  their  petition,  alleging,  in  effect,  the 
foregoing  false  and  fraudulent  representations, 
and  suppression  of  facts,  for  want  of  allegations 
•t  what  additional  affirmative  fraudulent  repre- 


sentation more  immediately  and  BpecificaUy  di- 
rected to  such  separate  writing  induced  the  in- 
sured to  sign  the  same. 

(e)  A  petition  for  such  rescission,  filed  on  No- 
vember 15,  1915,  and  alleging  the  foregoii^ 
facts,  and  further  showing  that  on  March  7, 

1914,  the  defendant,  to  whom  said  new  policy 
had  been  sent  to  enable  it  to  indorse  thereon  the 
fact  of  a  certain  loan  of  that  date  upon  the  se- 
curity of  such  policy,  at  the  same  time  indorsed 
upon  said  policy  the  fact  of  the  indebtedness  and 
lien  evidenced  by  the  aforesaid  separate  writing, 
and,  further,  that  plaintiffs  did  not  have  actual 
knowledge  of  the  latter  fact  until  January  24, 

1915,  does  not  show  such  laches  as  to  be  vulner- 
able to  a  general  demurrer  upon  that  ground. 

(0  Under  the  facts  shown  above,  equity  will 
not  require  an  offer  by  the  plaintiffs  to  compen- 
sate the  insured  for  the  time  he  has  had  the  pro- 
tection of  the  policy  issued  in  such  fraudulent 
contract  to  entitle  them  to  a  rescission. 

(g)  The  recitals  in  such  new  policy  that  the 
same  is  in  consideration  "of  the  payment  in 
advance  of  $317.20  and  of  the  payment  of  a  like 
amount  on  or  before  the  24th  day  of  January 
and  every  year  thereafter  until  premiums  for 
twenty  years  were  duly  paid  or  until  the  prior 
death  of  the  insured,"  and  that  said  policy  was 
granted  of  a  date  9  years  prior  to  its  issuance, 
and,  further,  that  such  premium  should  be  paid 
for  11  years  only,  and  that  the  premium  period 
would  end  on  a  specified  date  11  years  after  tba 
issuance  of  such  poUcy,  although  apparently  in- 
consistent in  this  respect,  is  not  constructive  no- 
tice to  the  insured  that  the  surrender  of  such  old 
policy  and  the  promise  to  pay  11  premiums  of 
$317.20  is  not  the  sole  consideration  for  the 
same. 

2.  Insurance  «:»249— Plbadno  «=72— Sub- 
stitution OF  Policies— Rescission— Peti- 
tion—Prayeb  FOR  Relief. 

A  petition,  based  upon  fraud  in  a  substitu- 
tion of  one  for  another  contract  of  life  insur- 
ance, which  alleges  facts  entitling  the  plaintiffs 
to  no  relief  other  than  an  equitable  rescission  of 
such  contract,  will  be  deemed  sufficient  to  show 
plaintiffs'  right  to  the  same,  notwithstanding 
the  prayer  is  for  "the  sum  of  $6,6:^.06,  the  items 
going  to  make  up  this  sum  being  the  alleged  val- 
ue of  policy  No.  58303,  together  with  interest 
thereon  from  January  24,  1905,  and  the  several 
annual  premiums  paid  on  policy  167821,  with  in- 
terest thereon  from  the  dates  of  payment," 
•  •  ♦  and  for  "the  further  sum  of  $5,000  as 
exemplary  or  punitive  damages,"  for  costs  of 
suit,  and  "for  all  other  proper  relief." 

(a)  The  prayer  for  relief  is  not  conclusive  as 
to  the  character  of  the  petition  nor  as  to  the 
relief  that  the  plaintiffs  may  be  allowed  to  re- 
cover. 

3.  Cancellation  of  iNSTBtruxHTS  «=»10  '— 
Adequate  Reicsdt  at  Law. 

While  courts  of  equity  will  not  grant  a  re- 
scission of  a  contract  for  fraud  when  the  legal 
remedy  for  the  same  is  plain,  adequate,  and 
complete,  it  will  grant  such  relief  where  the  le- 
gal remedy  does  not  appear,  in  all  respects,  as 
satisfactory  as  the  relief  that  may  be  furnished 
by  a  court  of  equity,  as,  for  instance,  where  it 
may  grant  more  complete  relief  by  compelling 
the  cancellation  or  surrender  of  the  instrument 
fraudulently  obtained. 
Turner,  J.,  dissenting. 

Error  from  District  Court,  Oklahoma 
C!ounty ;   Edward  Dewes  Oldfleld,  Judge. 

Action  by  James  K.  Mylar  and  Eletha 
Myler  against  the  Fidelity  Mutual  Life  In- 
surance Company  of  Philadelphia.  Judg- 
ment for  defendant,  and  plaiutiffa  bring; 
error.  Reversed  and  remanded  with  Instruc- 
tions. 
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B.  G.  McAdams  and  Norman  R.  Haskell, 
both  of  Oklahoma  City,  and  George  L.  Kelly,  of 
Iiordsburg,  N.  Mex.,  for  plaintiffs  In  error. 
Burwell,  Crocket  &  Johnson,  of  Oklahoma 
Qty,  for  defendant  In  error. 

THACKER,  J.  The  plaintiffs  In  error 
bring  this  case  here  for  a  review  of  a  Judg- 
ment against  them  as  plaintiffs  in  the  trial 
court  upon  the  sustention  of  a  general  de- 
murrer filed  by  the  defendants  In  error  to  the 
allegations  of  their  petitlonv 

We  deem  it.unnecessary  to  set  out  at  length 
the  allegations  of  the  petition ;  but  these  al- 
legations, in  so  far  as  they  are  important  to 
be  understood  in  determining  the  questions 
presented  for  decision  here,  may  be  stated 
according  to  their  effect,  as  follows:  That  on 
January  24,  1905,  James  K.  Myler  held  a 
policy  of  life  insurance,  numbered  58303, 
then  of  the  value  of  ^2392.76,  payable  at  bis 
death  to  Eletba  Myler,  his  wife,  or  in  the 
event  of  her  prior  death  to  his  administra- 
tors, executors,  and  assigns,  for  $5,000,  which 
had  been  Issued  by  the  Fidelity  Mutual  Life 
^Association,  of  Philadelphia,  an  association 
organized  and  operating  upon  what  is  known 
as  the  assessment,  or  flexible  premium,  plan 
of  Insurance,  on  April  30,  1805,  and  calling 
for  a  premliun  of  $145.90  per  annum,  then 
aggregating  $1,459,  which  the  insured  had 
paid  as  they  became  due;  that  said  policy 
No.  58303,  among  other  things,  provided: 

"Tbe  premium  payable  hereunder  the  first 
policy  year,  less  the  actual  mortality  cost,  and 
any  sayings  in  the  contributions  to  the  mortal- 
ity fund,  as  specified  in  the  body  of  this  policy, 
during  the  next  four  years,  shall  belong  to  the 
general  fund  of  the  association,  and  thereafter 
such  saving,  if  any,  shall  inure  to  the  benefit 
of  the  member,  and  any  deficiency  in  the  mor- 
tality fund  shall  be  made  good  out  of  the 
equation  fund,  which  shall  be  deemed  and  re- 
garded as  a  surplus  of  the  association. 

"Safety  Clause.  If  a  deficiency  shall  at  any 
time  occur  in  the  equation  fund  (which  shall 
at  no  time  be  less  than  the  sum  of  one  periodi- 
cal payment  by  all  the  members,  and  not  leas 
than  $1,000.00,  the  purpose  of  which  is  to 
equalize  the  increasing  mortality  cost  due  to 
ad^•r.Ilcing  age),  or  if  the  proportion  of  such 
fund  properly  belonging  to  this  policy  shall  be 
at  any  time  not  equal  to  the  difference  between 
the  present  worth  of  the  future  payments  and 
sum  insured,  according  to  the  tabulated  insur- 
ance experience  of  the  past  computed  at  4 
'  per  cent,  per  annum,  then  the  meibber  shall  be 
liable  for  the  deficiency.  Such  deficiency  shall 
be  made  good  by  the  payment  by  every  member 
of  the  association  of  his  pro-rata  share  of  the 
same,  as  provided  in  the  by-laws,  within  thirty 
days  from  the  date  of  notice  of  same,  or  with 
the  consent  of  the  directors  the  amount  thereof, 
together  with  interest  at  the  rate  of  6  per  cent 
per  annum,  may  be  charged  against  the  mem- 
ber's policy  and  deducted  therefrom  when  it  be- 
comes a  claim.  It  is  understood  that  the  said 
association  is  purely  mutual,  is  not  required 
by  law  to  value  its  policies  or  maintain  a  legal 
reserve,  but  grants  the  insurance  on  the  flexible 
premium  plan. 

"After  seven  years,  and  while  still  in  force, 
this  policy  if  legally  surrendered,  may  be  ex- 
changed for  a  commuted  policy,  payable  at 
death  out  of  the  equation  fund,  for  such  a  sum 
as  80  per  cent,  of  the  member's,  unexpended 
paym«>ta  to  said  fund,  on  the  basis  of   the 


Actuaries'  or  Combined  Experience  Table  of 
Mortality,  and  interest  at  4  per  cent  will  pur- 
chase :  Provided,  always,  that  all  death  losses 
tlmt  have  occurred  under  original  policies  shall 
first  be  paid  or  preferred." 

That  on  said  January  24,  1905,  James  E, 
Myler  was  not  liable  to  an  assessment  under 
the  terms  of  said  pcdicy  to  the  amount  of 
$2,060  on  account  of  Inadequacy  of  the  $145.- 
90  per  annum  premiums  charged  and  of  the 
consequent  .necessity  of  assessments  by  said 
association,  and  he  was  not  advised  and  the 
plaintiffs  had  no  knowledge  of  tbe  fact  of  any 
claim  of  such,  or  any  assessment  or  accrued 
liability  thereto.  That  on  January  24,  1905, 
James  K.  Myler,  58  years  old,  was  unable 
to  read,  because  of  defective  eyesight,  and  in 
entering  into  a  contract  with  the  defendant 
on  that  date  had  a  right  to  rely,  and  relied, 
upon  the  latter  as  to  the  character  and  con- 
tents of  the  writings  evidencing  the  contract 
"niat  the  said  contract  of  January  24,  1905, 
was  one  in  which  James  K.  Myler  surrender- 
ed said  iwlicy  No.  58303  and  agreed  to  pay  a 
specified  premium,  to  the  defendant,  an  in- 
surance company  organized  and  operating  up- 
on the  legal  reserve  and  fixed  premium  plan, 
and  as  the  successor  of  the  aforesaid  asso- 
ciation, and  in  consideration  thereof  took 
from  the  defendant  ita  policy  No.  167821  for 
$5,000,  plus,  in  the  event  of  his  death  within 
20  years,  certain  guaranteed  additions,  gradu- 
ally increasing  with  each  succeeding  year  so 
that  the  addition  of  the  twentieth  year  wotdd 
increase  the  amount  to  be  paid  under  the 
terms  of  this  policy  to  the  amount  of  $9,250. 
That  the  premliuu  called  for  by  this  policy 
No.  167821  was  $317.20  per  annum  for  U 
years  from  January  24,  1905,  so  that  the 
premium  paying  period  would  end  on  Janu- 
ary 24,  1916,  although  tills  policy  recited 
that  it  was  granted  as  of  date  on  January 
24,  1896,  "in  consideration  of  the  application 
herefor,  which  is  made  a  part  hereof,  and  of 
tbe  surrender  and  cancellation  of  policy  Na 
58303,  issued  by  the  Fidelity  Mutual  Life 
Association,  now  the  Fidelity  Mutual  Life 
Insurance  Comi)any,  and  of  the  payment  in 
advance  of  three  hundred  seventeeo  and 
20/100  dollars,  and  of  the  payment  of  a  Uke 
amount  on  ot  before  the  twenty-fourth  day 
of  January  In  every  year  thereafter,  until 
premiums  f<w  twen^  years  have  been  duly 
paid,  or  until  the  prior  death  of  the  insured." 
That  as  a  i>art  of  the  contract  of  January 
24,  1905,  James  K.  Myler,  without  knowledge 
of  any  liability  to  the  assodaUon  or  to  the 
defendant,  and  without  knowledge  of  the 
contents  or  true  character  of  the  instrument 
next  mentioned,  signed  a  so-called  "certifi- 
cate of  loan,"  which  the  defendant  retained, 
and  which  reads  as  follows: 

"This  certifies  that  the  Fidelity  Mutual  Life 
Insurance  Company,  of  Philadelphia,  Penna., 
has  loaned  on  policy  No.  C-167b21,  the  snin 
of  two  thousand  and  sixty  dollars,  which  with 
any  additional  loan,  shall  be  a  lien  on  said 
poUcy  until  paid;  simple  interest  at  the  rata 
of  six  per  cent  per  annum  to  be  added  thereto 
until  the  end  of  the  distiibution  p«ariod  of  said 
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policy,  at.  which  time  the  profits  acemiiic  to  it 
'shall  be  used  toward  the  i>eyment  of  said  loan, 
and  any  excess  paid  in  cash  or  used  as  set 
forth  in  the  policy,  at  the  option  of  the  insured. 
Should  the  profits  not  fully  pay  the  lien,  the 
amount  remaining  unpaid  at  that  time'  may 
be  continued  as  a  loao  with  interest  as  afore- 
said, and  the  dividends  accruing  on  the  policy, 
to  be  thereafter  payable  annually.  In  event  oi 
my  death  or  failure  to  make  any  payment  when 
due  to  said  company  before  said  loan  is  fully 
paid  the  amount  remaining  unpaid  shall  be- 
come dbe  and  be  deducted  from  the  amount  pay- 
able under  said  policy.  Dated  at  Caldwell,  0., 
January  24,  1905.  James  K.  Myler,  the  In- 
sured.   Witness:    B.  O.  Lay  ton." 

That  aa  inducement  to  the  contract  ot 
January  24,  1905,  evidenced  by  said  ix>Ilcy 
No.  167821  and  said  "certificate  ot  loan,"  the 
defendant  falsely  and  fraudulently  repre- 
sented to  James  K.  Myler,  and  the  latter 
believed  and  acted  upon  the  belief,  that 
upon  bis  death  It  would  pay  the  benefldnry 
under  this  new  policy  No.  167821  $5,000, 
plus  said  guaranteed  additions,  without  In- 
forming Mm  of  the  facts  evidenced  by  said 
"certificate  of  loan"  or  of  any  character  of 
qualiflcation  of  the  defendant's  obligations 
to  pay  as  specified  In  said  policy.  That 
James  K.  Myler  would  not  have  entered  in- 
to said  contract,  evidenced  by  said  policy 
No.  167821  and  said  "certlflcate  of  loan,"  if 
be  had  had  any  Information  or  knowledge 
of  any  claim  by  defendant  against  him  of 
the  Indebtedness  evidenced  by  said  "cer- 
tificate of  loan."  That  plaintlffa  had  no 
knowledge  of  sndbi  indebtedness  or  of  any 
clalnK  thereof  until  January  4,  1915,  al- 
though on  March  7,  1914,  James  K.  Myler 
borrowed  of  the  defendant  $290.83  upon  the 
security  of  said  policy  No.  167821  and  sent 
this  policy  to  the  defendant  so  that  it  might 
indorse  the  fact  of  such  loan  upon  It,  and  it 
was  returned  to  him  bearing,  in  addition  to 
sudi  indorsement,  the  following  separate 
Indorsement:  "This  policy  Is  also  subject 
to  a  premium  lien  of  $2,000.00  with  Inter- 
est." That  prior  to  March  7,  1914,  said  pol- 
I<ar  No.  167821  bore  no  evidence  whatever 
that  the  same  was  subject  to  a  premium 
Uen  of  $2,060  with  interest,  nor  to  any  oth- 
er lien  or  set-off,  but  was  in  accord  with  the 
aforesaid  false  and  fraudulent  representa- 
tions, inducing  him  to  enter  Into  the  con- 
tract of  January  24,  1905;  that,  about  9 
years  and  2  months  having  elapsed  between 
the  execution  of  said  contract  of  January 
24,  1905,  and  the  said  indorsement  on  said 
policy,  and  about  10  years  having  elapsed 
between  said  contract  of  January  24,  1905, 
and  the 'first  actual  knowledge  the  plaintiffs, 
or  either  of  them,  had  of  such  certificate  of 
loan,  James  K.  Myler  was  and  is  unable  to 
remember,  and  does  not  know,  what  repre- 
sentations were  made  to  him,  except  those 
already  stated  as  to  the  effect  of  the  con- 
tract as  a  whole,  which  Induced  him  to  sign 
said  "certificate  of  loan,"  although  he  does 
know  that  they  were  false  and  fraudulent, 
Inasmuch  as  be  would  not  have  signed  the 


same  if  he  had  understood  that  it  quallfles, 
as  it  does,  the  terms  of  the  contract  as  he 
understood  them  from  the  hereinbefore  stat- 
ed representations  to  him.  That  Eletha 
Myler  never  knew  what,  if  any,  represonta« 
tions  were  made  to  James  K.  Myler  as  such 
Inducement  to  such  signing.  That  upon 
said  policy  No.  167821  there  is  an  applica- 
tion for  the  same  also  signed  by  the  said 
James  K.  Myler,  and  that  said  policy  No. 
167821  is  tendered  into  court  for  delivery  to 
the  djefendai^t,  and  the  plaintiffs  offer  to 
allow  in  this  case  a  deduction  of;  the  amount 
of  said  loan  of  $296.83,  with  Interest  there- 
on, from  the  amount  of  their  recovery 
herein. 

[1,  2]  The  petition  prays  for  Judgment  for 
"the  sunt  of  $6,6o9.06,  the  Items  going  to 
make  up  this  sum  being  the  alleged  value  of 
policy  No.  '68303,  together  with  Interest 
thereon  from  January  24,  1905,  and  the 
several  semiannual  premiums  paid  on  pol- 
icy No.  167821,  with  interest  thereon  from 
the  dates  of  payment,"  and  for  "the  fur- 
ther sum  of  $5,000  as  exemplary  or  puni- 
tive damages,"  for  cost  of  suit,  "and  for  all 
other  proper  relief." 

It  may  here  be  observed,  as  shown  by  the 
case  of  Anderson  v.  Muhr,  36  Okl.  184,  128 
Pac.  296,  that  the  prayer  of  the  petition  Is 
not  conclusive  of  the  character  of  the  relief 
to  which  the  plaintiff  Is  entitled;  and 
since  the  plaintiffs  do  not  show  that  they 
actually  rescinded  the  contract  In  question 
before  they  commenced  this  action,  this  must 
be  regarded  as  a  suit  In  equity  for  a  re- 
scission of  the  same,  notwithstanding  the 
prayer  is  for  different  relief.  It  may  also 
be  here  observed,  as  shown  by  the  case  of 
Rummers  v.  Alexander,  30  Okl.  198,  120  Pac. 
601,  38  L.  K.  A.  (N.  S.)  787,  that: 

"One  to  whom  a  distinct  and  definite  repre- 
sentation has  been  made  is  entitled  to  rely  on 
such  representation,  and  need  not  make  further 
inquiry  concerning  the  particular  facts  involv- 
ed." 

If  this  poUcy,  No.  167821,  and  this  "cer- 
tificate of  loan,"  were  separate  and  distinct 
contracts,  so  that  the  alleged  false  and 
fraudulent  representations  made  by  the  in- 
surer as  to  the  terms  of  its  obligations  un- 
der the  contract  of  January  24,  1905,  should 
not  be  regarded  as  affecting  the  certificate, 
or  if,  notwithstanding  this  policy  and  tUs 
"certificate"  are  parts  of  a  single  contract, 
according  to  the  allegations  of  the  petition, 
these  representations  should  be  regarded  as 
relating  only  to  this  policy  instead  of  to 
the  entire  contract.  Including  said  certificate. 
It  should  require  neither  argument  nor  au- 
thority to  show  that  these  representations 
could  neither  be  regarded  as  fraudulent,  nor 
as  false,  nor  as  contributing  to  relieve  the 
insured  from  negligence  In  signing  this  "cer- 
tificate," nor  as  any  part  of  the  Inducement 
to  his  signature. 

But  this  policy  and  this  "certlllcate  of 
loan"  must  be  regarded  as  merely  parts  of 


Digitized  by 


Google 


604 


167  PACIFIC  BEPORTER 


<OU. 


a  single  contract  and  said  representations 
as  referring  to  said  contract  as  a  whole; 
and,  when  so  regarded,  these  representa- 
tions were  false,  In  that  they  not  only  omit 
to  mention,  bnt  impliedly  negative  the  ex- 
istence of  snch  "certificate  of  loan"  and  of 
tbe  Indebtedness  evidenced  thereby,  and 
they  were  fraudulent  In  that  they  were  cal- 
culated to  distract  the  attention  of  the 
plaintiff  and  prevent  him  from  discovering 
tbe  truth,  and  were  not  only  Intended  by 
tbe  (defendant,  but  were  reasonably  and 
properly  understood  by  James  K.  Myler,  as 
Indicating  that  tbe  obligations  assumed  by 
the  defendant  In  issuing  this  policy  were 
tmquallfled,  and  that  James  K.  Myler  was 
not  liable,  or,  If  so,  would  by  this  new  con- 
tract be  dischaixed  from  liability  on  oc- 
connt  of  any  assessments  under  the  old  pol- 
Icy,  notwithstanding  he  signed  said  certifi- 
cate. In  2  Mod.  Am.  Law,  206,  207,  in  a 
discussion  of  tort  liabilities,  it  Is  said : 

"The  words  used  may  be  literally  true,  but 
If  the  impression  which  the  statement,  as  a 
whole,  creates  is  not  true,  tbe  representation  is 
false.  Partial  withholding  of  facts  will  often 
render  a  statement  false ;  if  the  defendant  sup- 
presses a  material  fact,  and  snch  suppression 
renders  what  he  has  said  untrue,  or  causes  it 
to  convey,  as  a  whole,  a  false  impression,  he 
is  liable.'* 

This  rule  must  necessarily  be  equally  ap- 
plicable where  the  action,  as  here,  is  a  suit 
for  a  rescission  of  a  contract  instead  of  an 
action  for  damages  for  the  tort 

It  is  beyond  question,  of  course,  that  there 
is  no  contract  where  the  minds  of  the  par- 
ties do  not  meet  in  agreement  upon  its 
terms,  unless  a  party  signing  the  same  is 
estopped  by  his  negligence  from  denying 
that  their  minds  did  meet  In  such  agree- 
ment. 6  R.  C.  L.  Contracts,  S  54,  p.  638.  In 
12  R.  C.  I*  Fraud  and  Deceit,  $  98,  p.  843, 
It  is  said: 

"False  representations  made  with  knowledge 
of  their  falsity,  or  with  intent  to  deceive,  or 
with  what  is  regarded  in  law  as  equivalent  to 
knowledge,  are,  of  coarse,  such  fraud  as  will 
authorize  a  rescission  of  a  contract.  But  many 
courts  lay  down  th«  rule  that  the  misrepresen- 
tation of  a  material  fact  may  be  ground  for 
rescinding  or  avoiding  a  contract,  though  there 
is  no  actual  fraud,  and  though  it  is  innocently 
made.  Such  a  representation  is  considered  to 
be  constructively  fraudulent  because  of  its  ef- 
fect of  imposing  on  and  deceiving  the  person  to 
whom  it  is  made.  This  rule  has  often  been 
applied  in  actions  at  law  to  recover  back  prop- 
erty sold,  or  the  price  paid  for  property  pur- 
chased, it  is  also  applied  where  it  is  sought 
to  rescind  by  a  suit  in  equity  brought  for  that 
purpose,  and  in  some  states,  where  fraud  is  in- 
terposed as  a  defense  in  an  Mtion  on  a  contract. 
Some  courts  hold  that  knowledge  must  be  shown 
in  order  to  rescind  the  contract  at  law,  as,  for 
example,   where  it  is  sought   to  recover  back 

?iroperty  sold  on  the  ground  of  fraud,  or  where 
rand  is  interposed  as  a  defense  in  an  action  on 
the  contract.  It  has  also  been  held  that  the 
rule  that  false  representations  are  ground  for 
rescission,  though  innocently  made,  must  give 
way  to  the  rule  of  caveat  emptor  in  cases  where 
that  rule  would  otherwise  apply." 

This  brings  us  directly  to  the  question  as 
to  whether,  under  all  the  facts  and  drcum- 


stancea  alleged  In  the  petition,  James  EC 
Myler,  in  signing  the  "certificate  of  loan," 
without  knowledge  of  its  contents,  was 
guilty  of  such  negligence  as  to  estop  him 
from  showing  that  he  did  not  assent  to  the? 
terms  thereof  and  from  asserting  bis  right 
to  a  rescission  Of  the  contract  in  question. 
Of  course,  as  stated  In  10  R.  O.  L.  Bqnity, 
f  69,  p.  328,  "it  is  a  general  principle  that 
courts  of  equity  will  not  relieve  a  party 
from  the  results  of  his  own  carelessness, 
negligence  or  laches  not  Induced  by  the  con- 
duct of  the  other  party,"  but  it  does  not  ap- 
pear from  the  petition  under  consideration 
that  plaintiffs  have  been  guilty  of  sudi 
carelessness,  negligence,  or  laches,  not  In- 
duced by  the  conduct  of  the  other  party,  as 
to  defeat  their  right  to  an  equitable  rescis- 
sion. In  Chisum  y.  Hugglns  et  aL,  164  Pac. 
1146,  it  was  held: 

"A  contract  obtained  by  the  fraudulent  rep- 
resentations or  conduct  of  one  of  the  parties 
thereto  should  not  be  enforced,  if  it  satisfac- 
torily appears  from  the  evidence  that  the  par^[ 
seeing  a  rescission  hss  been  misled  in  regara 
to  a  material  matter  by  such  misrepresentations 
or  conduct  to  his  Injury;  Snd  it  matters  not 
that  the  party  so  misled  may  have  been,  in 
some  degree,  negligent,  for  it  is  not  just,  nor 
equitable,  for  a  person  who  has  deceived  an- 
other to  *  *  *  shield  himself  from  the  con- 
sequences of  his  own  misconduct  behind  the 
faith  and  confidence  reposed  in  him  by  his 
victim." 

In  Summers  ▼.  Alexander,  supra,  it  was 
said  in  the  opinion: 

"Where  it  Is  sought  to  enforce  a  contract,  and 
a  plea  of  fraud  is  interposed,  the  defense  will 
be  sustained,  even  though  the  defendant  may 
have  been  wanting  in  ordinary  prudence  in  rely- 
ing on  the  representations  of  the  other  contract- 
ing party  as  to  the  tenor  or  contents  of  the 
writing;  the  rights  of  innocent  parties  not  in- 
tervening. They  might  still  insist  that  it  was 
not  their  contract." 

It  is  true  that  neither  the  Chlssum  nor 
tbe  Summers  Case,  supra,  are  suits  for  re- 
scission, and  it  is  the  question  of  fraud  as 
a  defense  to  an  action  upon  a  note  that  is 
considered  and  determined  in  eadi  of  those 
cases;  but  the  questions  appear  to  be  suffi- 
clenUy  analogous  to  justify  the  quotations 
we  have  made  above.  And  in  1  Elliott  on 
Contracts,  f  73,  pp.  107-110,  It  is  said: 

"As  a  general  rule  the  mind  must  accompany 
the  act  of  signing  a  contract  in  writing.  It  one 
is  induced  to  sign  an  instrument  by  a  miudulent 
reading  or  statement  of  its  contents  ot  sub- 
stance, unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  and  he  believes  he  is  as- 
senting to  a  contract  of  different  import  from 
that  which  he  actually  signs,  he  is  not  bound. 
It  makes  no  difference  whether  snch  misstate- 
ment or  misreading  of  the  contents  or  substance 
was  made  by  the  party  who  seeks  to  enforce  the 
obligation  or  by  a  stranger  who  acted  for  him. 
Thus  far  all  authorities  agree.  They  also  agree 
that  if  one  to  whom  the  instrument  is  falsely 
read,  or  its  contents  misstated,  is  on  an  unequal 
footing  with  the  party  who  reads  the  instrument 
or  makes  the  statements  as  to  its  contents,  he  is 
not  guilty  of  negligence  in  signing  the  instru- 
ment beoittse  of  a  rightful  reliance  on  such  par- 
ty. So  when  the  party  defrauded  by  such  means 
is  illiterate  and  unable  to  read,  reads  with  diffi- 
culty, has  defecUrs  eyesight,  or  cannot  under- 
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atsnd  the  hmguage  in  which  it  is  writtoi.  Some 
courts  lay  down  the  role  that  the  carelessneas  or 
negligence  of  a  party  in  signing  a  contract  does 
sot  estop  him  from  afterward  setting  up  that  it 
does  not  contain  the  true  agreement  of  the  par- 
ties, in  a  suit  thereon  between  the  original  par- 
ties to  such  contract,  or  their  privies,  where  the 
Sarty  seeking  enforcement  practiced  fraud  or 
eception  in  order  to  induce  the  other  to  sign, 
^e  rale  laid  down  by  the  foregoing  cases  seems 
correct  in  principle,  for  if  one  sAgaa  an  agree- 
mmt,  relying  on  the  statement  of  the  other  par- 
ty as  to  its  contents,  which  statement  proves 
false,  the  contract  shotUd  be  voidable  as  tietween 
the  parties  or  their  privies,  for  the  defrauded 
party  should  not  be  permitteid  to  take  advantage 
of  his  own  wrong,  or  to  say  that  the  other  party 
was  negligent  in  believing  him.  A  majority 
of  the  courts  take  this  view  of  the  subject.  This 
rule,  however,  is  not  universal.  Other  courts 
bold  that  if  the  defrauded  party  could  read,  or 
if  by  the  exercise  of  reasoaable  diligence  he 
might  have  discovered  the  deception,  he  is  bound 
bv  the  contract,  his  own  negligence  defeating  his 
right  to  avoid  the  agreement.  But  on  examining 
the  alMve  cases  it  will  be  found  that  they,  in 
the  main,  give  illustrations  of  gross  negligence 
on  the  part  of  the  party  defrauded,  while  on  the 
other  hand,  little,  if  any,  actual  fraud  was  prac- 
ticed by  the  adverse  party.  Thus  in  one  of  them 
the  facts  showed  that  plaintiff's  agent,  who  solic- 
ited an  order  for  a  certain  article  from  defend- 
ant, did  nothing  whatever  to  induce  him  to  sign 
the  order  without  reading  it,  no  false  representa- 
tions as  to  its  contents  were  made,  but  the  agent 
simply,  silently,  rapidly,  and  somewhat  illegi- 
bly wrote  the  order  with  a  pencil,  and  then  si- 
lently placed  it  immediately  and  quickly  before 
the  defendant,  who  si^ed  the  same  without 
reading  it.  In  another  it  appears  that  the  sign- 
er was  a  highly  educated  man,  and  that  the  in- 
Btrument  sought  to  be  avoided  consisted  of  one 
sentence  of  three  lines,  legibly  written,  so  far  as 
appears,  and  that  the  part  which  was  claimed  to 
have  been  fraudulently  inserted  was  in  the  last 
line  and  immediately  above  his  signature." 

It  will  be  observed  In  the  above  qnotatioa 
from  Elliott  on  Contracts  that  it  is  stated 
that  all  authorities  agree  "that  if  one  to 
whom  the  instrument  Is  falsely  read  or  .its 
contents  mls&tated  is  on  an  equal  footing 
with  a  party  who  reads  the  InBtrament  or 
makes  the  statements  as  to  its  contents,  he  is 
not  guilty  of  negligence  In  signing  the  in- 
btrument  because  of  a  rightfnl  reliance  on 
such  parties,"  and  farther  "so  when  the  par- 
ty defrauded  by  such  means  la  •  •  •  un- 
able to  read,  reads  with  dtfficolty,  has  de- 
fective eyesight,  or"  etc.  Assuming  that 
the  author  did  not  intend  to  say  "is  not  on  an 
equal  footing"  Instead  of  "Is  on  an  equal 
foottng,"  the  reason  for  this  rule  is  obviously 
stronger  when  he  is  on  less  than  an  equal 
footing. 

Where  the  contract,  being  one  of  Insurance 
and  involving  a  change  therein,  is  intrinsical- 
ly fiduciary,  and  necessarily  calls  for  perfect 
good  faith  and  full  disclosure  on  the  part  of 
the  insurer  (2  Pomeroy's  Equity  Jurispru- 
dence, {$  901,  902)  as  here,  there  is  no  room 
for  qnestion  of  tite  obligation  of  the  Insurer 
to  have  fully  informed  James  K.  Myler  of  its 
claim  of  an  assessed  indebtedness  against 
him  to  the  amount  of  $2,060,  and  that  the  ob- 
ligations of  the  defendant  under  this  policy 
No.  167821  were  qualified  by  the  provisions  of 
the   "certificate  of  loan"  transforming  an 


assessed  Indebtedness  under  the  old  policy, 
whldi  is  surrendered,  into  a  loan  under  the 
new  policy,  which  loan  is  to  be  a  lien  upon 
the'  latter  policy  and  may  be  offset  against 
the  &ame. 

It  is  true  that  one  who  relies  upon  fraud- 
ulent representations  to  relieve  himself  from 
the  obligations  of  a  written  contract  to 
which  he  has  attached  his  signature  must  be 
able  to  allege  and  prove  the  facts  const^ 
tutlng  the  grounds  of  such  relief;  and  hUt 
inability  to  remember  does  not  reUeve  him 
of  any  burden  placed  upoa  Mm  by  the  law, 
but  merely  renders  him  unaUe  to  allege  and 
prove  and  thus  establish  bis  right  to  such 
relief,  unless  he  can  obtain  the  Information 
which  will  enable  him  to  make  such  allega- 
tion and  produce  the  evidence  to  make  such 
proof  from  some  source  other  than  his  own 
memory;  but  it  is  not  and  should  not  be  al- 
ways necessary  that  he  should  be  able  to 
allege  and  prove  ail  of  the  false  and  fraud- 
ulent facts  which  may  have  been  represented 
to  him,  and  which  may  have  contributed  to 
induce  him  to  sign  such  contract.  In  2  Mod. 
Am.  Law,  p.  aOS,  it  in  said: 

"In  some  particular  transactions  and  special 
relations,  notably  in  fiduciary  relations,  wherev- 
er confidence  is  reposed  and  accepted,  there  is 
an  affirmative  duty  upon  the  one  party  to  dis- 
close to  the  other  ail  he  knowi  regaining  the 
subject-matter  of  the  relation  or  transaction.  A 
failure  to  make  such  disclosures  is  a  fraud." 
(The  italidzation  is  ours.) 

And  this  brings  us  to  the  precise  question 
as  to  whether  the  plaintiffs  can  show  them- 
selves entitled  to  relief  fr<mi  the  "certificate 
of  loan"  in  question  without  being  able  to 
specify  what  representations  were  made  to 
James  K.  Myler  as  inducement  to  him  to 
sign  this  certificate  other  thau  the  false  and 
fraudulent  representations  relating  to  the 
contract  as  a  whole,  together  with  the  sup- 
pression of  the  truth  as  to  the  contents  and 
true  character  of  the  certificate. 

The  petition  does  not  allege  that  during  the 
time  and  as  a  part  oA  the  execution  of  the 
contract  of  January  24, 1906,  the  insurer  told 
the  insured  to  "Sign  here,"  or  "Sign  there," 
or  "Sign  this  agreement  to  surrender  your 
old  policy,"  or  "Sign  this  policy,"  or  "Sign 
this  receipt  for  the  policy,"  or  what,  if  any, 
representation  was  made  to  the  Insured  spe- 
dflcally  referring  to  his  act  of  signing  this 
certificate;  and  the  weak  point  in  this  peti- 
tion is  its  failure  to  specifically  allege  all  the 
facts  in  this  regard ;  but  It  seems  to  be  fair- 
ly inferable  from  the  allegation  of  the  peti- 
tion that  he  must  have  understood  this  cer- 
tificate of  loan  as  a  part  of  or  consistently 
related  to  the  contract  represented  to  him,  so 
that  the  representations  made  to  him  may  be 
understood  as  relating  to  this  certificate  as 
we  have  hereinbefore  stated.  When  so  un- 
derstood, it  appears  to  us  that  this  petition 
should  be  held  sufficient  as  against  a  gen- 
eral demurrer. 

It  Is  not  difficult  to  understand  how  ofie 


Digitized  by 


Google 


606- 


16T  PACIFIC  BBPORTEE 


(OU. 


wbo  is  uniable  to  read  because  of  defective 
eyesight  miglit  be  easily  induced  to  sign  such 
certificate  in  tlie  belief  that  he  is  signing 
some  part  of  the  contract  represented  to  him 
or  some  writing  consistent  therewith  and  ap- 
propriate thereto,  and  how,  after  a  lapse  of 
10  years,  he  might  be  unable  to  rememl)er 
what  particular  Writing  he  thought  Ut  the 
time  he  was  signing,  or  how  he  was  induced 
te  sign  the  same,  except  that  the  entire  con- 
tract was  represented  to  blm  as  he  alleges, 
and  he  signed  in  total  ignorance  of  the  true 
character  of  the  writing  and  of  any  indebt- 
edness thereby  evidenced. 

It  is  not  difficult  to  understand  how  James 
K.  Myler  might  have  signed  this  writing  in 
the  beUef  that  he  was  signing  one  evidencing 
his  surrender  of  the  old  policy  or  of  his  re- 
ceipt of  the  new,  or  both,  or  some  other  equally 
appropriate  writing  In  accord  with  the  con- 
tract represented  to  him,  without  being  able 
to  remember  as  to  this;  and,  since  he  does 
remember  and  alleges  sufficiently  material 
false  and  fraudulent  representations  contrib- 
uting as  here  shown  to  induce  him  to  sign,  he 
should  be  allowed  to  make  his  proof  if  he 
can.  The  character  and  contents  of  the  con- 
tract, as  a  whole,  into  which  be  was  entering 
were  falsely  and  fraudulently  misrepresent- 
ed to  him,  according  to  the  allegations  under 
consideration;  and,  since  it  appears  from 
these  allegations  that  this  was  a  material 
contributing  cause  of  his  signature,  the  fact 
that  the  character  of  the  contract  and  of  the 
writings  evidencing  the  same  are  reasonably 
calculated  to  suggest  additional  r^resenta- 
tions  which  are  not  alleged,  and  that  the  pe- 
tition shows  a  belief  on  the  part  of  the 
plaintiffs  that  there  were  some  additional 
false  and  fraudulent  representations  directed 
jnore  immediately  to  James  K.  Myler's  act 
of  signing  and  referring  more  specifically  to 
the  "certificate  of  loan,"  which,  after  a  lapse 
of  10  years  he  Is  unable  to  remember,  and 
which  plaintiffs  are  therefore  unable  to  put 
forward  as  a  ground 'for  the  relief  sought, 
except  to  allege  tliat  such  additional  repre- 
sentation bore  no  information  as  to  the  con- 
tents or  true  character  of  this  certificate  or 
as  to  the  Indebtedness  thereby  evidenced, 
should  not  be  allowed  to  defeat  their  right  to 
a  rescission  of  the  contract  under  all  the 
facts  and  circumstances  alleged.  Including 
the  fiduciary  relationship  of  the  defendant 
to  the  insured  at  the  time  of  the  contract  of 
January  24,  1905.  In  the  case  of  Mutual 
Reserve  Ijife  Insurance  Co.  v.  Foster,  19  The 
Times  Lk  R.  342,  affirmed  on  July  29,  1904, 
by  the  British  House  of  Lords,  20  The  Times 
L.  R.  715,  the  representations  which  were 
deemed  false  and  fraudulent  and  sufficient  to 
Justify  a  rescission  of  an  insurance  contract 
that  was  characterized  as  difficult  to  under- 
stand and  "tricky"  and  "deceptive"  In  its 
wording  perhaps  bore  as  strong  a  resemblance 
to  the  truth  as  the  representations  relied  up- 


on by  the  plaintiffs  in  the  Instant  case,  and 
the  insured,  being  apparently  not  only  able 
to  read,  but  a  learned  lawyer,  was  not  so 
free  from  negligence  as  the  Insured  in  the  in- 
stant case.  To  quote  from  the  brief  in  be- 
half of  the  plaintiffs  in  error: 

"The  material  facts  of  the  case  were  these: 
On  January  17,  1891,  the  respondent  Poster  en- 
tered into  a  contract  of  life  insacance  with  the 
appellant,  which  was  then  called  the  Mutual 
Reserve  Bhind  Life  Association,  and  was  a  cor- 
poration created  under  the  laws  of  New  York 
with  an  office  and  place  of  business  at  London. 
He  was  induced  to  take  this  policy  by  a  repre- 
sentative of  the  company  named  Bridgman,  ^ho 
represented  to  him  that,  owing  to  its  method  (£ 
doing  business,  the  company  was  able  to  in- 
sure at  about  half  the  cost  of  English  offices: 
that  a  policy  for  £6,000  would  cost  him  £70 
per  annum  only.  During  the  course  of  the  ne- 
gotiations Bridgman  furnished  Foster  with  cer- 
tain pamphlets,  reports,  and  tables  of  mortu- 
ary rates,  which  were  to  be  payabie  on  the  first 
week  day  of  every  second  month.  Neither 
Bridgman  nor  the  papers  furnished  by  him  dis- 
closed the  fact  that  these  niortuary  csJls  or  pre- 
miums were  liable  to  increase  with  the  increase 
of  age.  Acting  upon  the  aforesaid  representa- 
tions Mr.  Foster  insured  in  the  amount  of  £6,- 
000.  Indorsed  upon  the  p6licy  which  was  issued 
to  him  was  a  table  of  mortuary  calls  purporting 
to  show  the  maximum  rate  per  £100  of  insui^ 
ance  p»able  by  each  member  according  to  his 
age.  The  policy  was  so  worded  as  to  permit 
the  assessment  of  members  according  to  theii 
ages  at  the  time  of  the  calls,  and  at  the  same 
time  to  create  the  impression  that  members 
were  liable  to  pay  only  the  maximum  rates  for 
thar  respective  ages  at  the  time  of  the  issuance 
of  the  insurance.  For  7  years  Mr.  Foster  was 
called  upon  to  pay  mortuary  calls  not  exceeding 
in  amount  the  maximum  rates  for  his  age  at 
the  time  he  became  a  member,  viz.  36  years. 
On  February  1,  1898,  however,  the  company  de- 
manded of  him  the  payment  of  a  rate  substan- 
tially in  excess  of  the  maximum  rate  for  his  age 
at  tne  time  of  insuring;  and  on  October  %, 
1899,  payment  at  a  stul  higher  rate  was  de- 
manded. Mr.  Foster  having  objected  to  these 
calls,  the  company  asserted  its  right  to  make 
mortuary  calls  (upon  the  first  week  day  of  every 
second  month)  not  exceeding  the  maximum 
amounts  stated  in  the  table  indorsed  on  his 
policy  according  to  his  age  at  the  date  when 
the  call  was  made,  and  not  at  the  date  when 
the  polfcy  was  issued.  To  prevent  tie  forfeiture 
of  his  policy  and  under  protest  and  preserving 
all  his  rights,  the  respondent  paid  the  sum  of 
£6S  7s.  6d.  in  excess  of  the  amount  he  was  lia- 
ble to  pay  according  to  his  contention.  The 
dates  of  these  payments  are  not  stated  in  the 
report,  but  calculations  based  upon  the  amoUht 
of  this  excess  and  the  increases  in  rate  indicate 
that  Mr.  Foster  paid  the  increased  mortuary 
calls  on  the  first  day  of  every  second  monda 
from  February  1,  1898,  until  about  the  last 
of  the  year  1900.  The  date  of  the  commence- 
ment of  the  action  is  not  stated  in  the  report, 
but  the  report  of  the  case  in  the  Court  of  Ap- 
peal, 19  The  Times  Lew  Reports,  342,  shows 
that  it  was  tried  in  the  niai  prius  court  in  July, 
1902.  The  relief  sought  was  that  the  policy  be 
adjudged  to  require  mortuary  calla  to  be  based 
upon  the  age  of  the  insured  at  the  time  of  the 
issuance  ot  the  insurance,  and  that  the  differ- 
ence between  the  amounts  paid  by  the  insured 
and  the  maximum  rates  for  his  age  at  the  time 
of  Insuring  should  be  refunded  to  him,  or,  in 
the  alternative,  the  rescission  of  the  policy  upon 
the  ground  that  it  had  been  represented  to  him 
that  by  the  terms  of  the  policy  he  would  be  re- 
quired to  pay  no  more  than  the  maximum  ratea 
for  his  age  at  the  time  of  insuring,  whereas  the 
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policy  in  fact  Tcqnired  him  to  pay  such  rates 
based  apon  his  age  at  the  time  of  the  call. 

"In  the  trial  court  Mr.  Justice  Kekewick  held 
that  by  the  terms  of  the  policy  the  insured  was 
only  required  to  pay  the  maximum  rate  for 
Us  age  at  the  time  of  insuring,  that,  there- 
fore, the  policy  had  not  been  misrepresented  to 
bim,  but  that  he  had  been  overcharged.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  for 
the  said  sum  of  £68  7b.  6d.  The  Court  of  Ap- 
peal (Collins,  M.  R.,  Romer  and  Cozens-Hardy, 
L.  JJ.)  reversed  this  judgment,  holding  that 
the  policy  did  permit  mortuary  calls  at  the  rate 
prescribed  tor  the  age  of  the  insured  at  the 
time  of  the  calls,  but  that  since  it  had  been 
represented  to  the  plaintiff  that  under  the  policy 
he  was  liable  to  pay  only  the  maximum  calls 
based  upon  his  age  at  the  time  of  insuring,  be 
was  entitled  to  rescind  and  recover  back  the 
amount  of  all  calls  paid  by  him  from  the  very 
beginning,  together  with  interest  thereon  from 
the  times  at  payment  (the  same  relief  demanded 
by  plaintiff  in  error  in  this  case).  This  judg- 
ment of  the  Court  of  Appeal  was  affirmed  in 
the  House  of  Ijords  (Earl  of  Halsbury,  L.  C, 
Lord  Macnasbten,  and  Lord  Lindley)  on  July 
29,  1904.  We  quote  the  report  of  the  opinions 
of  the  Lord  Chancellor  and  Lords  Macnaghten 
and  Lindley:  'The  Lord  Chancellor,  in  moving 
that  the  appeal  be  dismissed,  said  that  there 
were  one  or  two  questions  raised  which  might  be 
summarily  dismissed.  The  first  was  the  nature 
of  the  document  tendered  to  Mr.  Foster,  which 
the  Conit  of  Appeal  had  described  aa  "tricky." 
His  lordahip  concurred  in  that  descriptiou.  Aft- 
er three  days'  elaborate  exposition  their  lord- 
ships had  at  last  arrived  at  what  the  real  mean- 
ing was.  There  had  been  great  ingenuity  in 
concealing  the  real  eSect  of  the  contract.  It 
was  not  necessary  to  go  through  the  whole  of 
the  evidence.  But  when  one  observed  the  mode 
in  which  at  one  particular  period  of  life  the 
ligt  of  ages  stopped,  and  when  one  noticed  that 
the  language  which  was  used  was  undoubtedly 
of  an  ambiguous  character — he  doubted  very 
much  whether  that  ambigiiity  was  not  intention- 
al— the  result  to  his  lordship's  mind  was  that 
beyond  all  doubt  this  was  a  document  which  any 
one,  even  a  skilled  person,  would  be  unable  to 
understand  without  very  careful  and  elaborate 
explanation.  It  was  clear  to  his^mind  that  Mr. 
Foster  did  not  understand  it,'  and  that  he 
thought  that  upon  the  true  construction  of  the 
policy,  such  as  it  was,  he  was  entitled  to  keep 
up  his  policy  on  the  original  rates  without  sub- 
sequent increase.  In  these  circumstances  his 
lordship  was  of  the  same  opinion  as  the  Court 
of  Appeal — that  Mr.  Foster  was  entitled  to  the 
relief  which  he  claimed.  His  only  difficulty  was 
with  respect  to  the  argument  last  raised  by  Mr. 
Upjohn— on  the  point  of  delay.  Undoubtedly 
there  had  been  considerable  delay,  and  the  pas- 
sages cited  from  the  judgments  of  Lord  Calms 
were  entitled  to  the  greatest  possible  attention 
and  respect.  But  the  question  what  was  a  rea- 
sonable time  was  inextricably  involved  in  the 
nature  of  the  transactions.  Here  Mr.  Foster 
bad  8  policy  which  he  naturally  was  not_ inclined 
to  surrender,  preferring  to  insist  on  his  rights 
nnder  the  policy.  Thus  he  was  placed,  in  a 
somewhat  awkward  position  pending  his  ascer- 
tainment of  those  rights.  His  lordship  admitted 
the  cogency  of  Mr.  Uipjohn's  observations  on  this 
part  of  the  case,  but  in  the  difficult  circumstanc- 
es of  the  case  he  did  not  think  it  was  too  late 
for  Mr.  Foster  to  make  his  complaint.  Lord 
Macnaghten,  in  expressing  his  concurrence  with 
the  judgment  moved,  said  that  be  had  also  been 
impressed  with  the  argument  founded  on  delay, 
but  in  tbe  circumstances  he  did  not  think  that 
delay  was  fatal.  Lord  Lindley  said  that  the 
ease  had  been  presented  to  their  lordships  with 
great  ability,  skill,  and  fairness.  Mr.  Raldane 
had  with  great  ingenuity  avoided  the  real  point 
of  controversy,  whilst  be  insisted  upon  the  great 
advantages  and  tbe  souBdness  of  tbe  principles 


of  the  appellants'  system  of  insurance.  Then, 
and  not  before,  he  called  attention  to  tbe  docu- 
ments which  induced  Mr.  Foster  to  enter  into 
the  contract.  But  without  that  preliminary  ex- 
planation his  lordship  did  not  think  that  any 
ordinary  intelligent  Englishman  would  have 
understood  the  documents  placed  in  Mr.  Foster's 
hands  in  any  other  sense  than  that  in  whicb 
Mr.  Foster  understood  them.  His  lordship  waa 
perfectly  satisfied  that  he  should  have  under- 
stood them  exactly  as  the  respondent  bad  under- 
stood them,  and  in  his  opinion  the  Court  o£  Ajv 
peal  had  not  gone  too  far  in  characterizing  these 
documents  as  tricky  and  deceptive.  The  most 
formidable  argument  was  that  whidi  was  found- 
ed on  the  respondent's  delay,  but  in  the  difficult 
circumstances  in  which  he  was  placed  he  con- 
curred with  his  noble  and  learned  friends  in 
thinking  that  the  delay  did  not  deprive  Mr.  Fos- 
ter of  the  relief  which  he  sought.' " 

It  is  argued  in  effect  that  the  consideration 
expressed  in  policy  No.  167821  "of  the  pay- 
ment in  advance  of  $317.20  and  of  the  pay- 
ment of  a  like  amount  on  or  before  the  24th 
day  of  Jlanuary  and  every  year  thereafter 
until  premiums  for  twenty  years  were  duly 
paid  or  until  the  priw  death  of  the  insured," 
together  with  the  ffect  that  this  policy  was 
granted  as  of  January  24,  1896,  when  James 
K.  Myler  was  9  years  younger,  although  It 
expressly  provided  that  such  premium  should 
be  paid  for  11  years  only,  and  that  the  pre- 
mium period  would  end  on  January  24,  1910, 
was  constructive  notice  to  him  that  this  pre- 
mium for  each  of  the  9  years  prior  to  the 
contract  of  January  24,  1905,  was  to  be  paid 
In  some  way  other  than  by  mere  surrender 
of  policy  No.  68303. 

But,  although  this  peculiarity  in  the  pro- 
visions of  policy  No.  167821  may  have  been 
sufflcient  to  excite  a  question  in  the  mind  of 
a  critical  lawyer.  It  cannot  be  said  as  a  mat- 
ter of  law  that  the  average  person  in  the 
position  of  James  K.  Myler  would  not  be  jus- 
tified in  believing,  as  we  must  assume  he  did, 
that  the  surrender  of  a  policy  No.  68303, 
which  he  values  at  $2,392.76  at  that  time, 
was  the  only  and  a  sufflcient  consideration 
for  the  omission  of  any  other  provision  for 
the  payment  of  the  9  omitted  premiums  sug- 
gested by  the  provision  for  the  payment 
of  $317.20  "until  premiums  for  twenty  years 
were  duly  paid  or  until  the  prior  death  of 
the  Insured." 

And,  then,  too.  In  view  of  the  fiduciary  re- 
lationship between  the  insurer  and  the  insur- 
ed, if  any  other  view  be  taken  of  the  contract 
of  January  24,  1905,  than  that  the  11  premi- 
ums called  for,  together  with  the  surrender  of 
policy  No.  58303,  was  the  sole  and  suffi- 
cient consideration  for  policy  No.  167821, 
the  provisions  just  mentioned  In  this  latter 
policy  would  seem  inconsistent,  if  not,  as 
was  said  of  the  policy  under  consideration  In 
the  case  of  Mutual  Reserve  Life  Insurance 
Co.  v.  Foster,  supra,  "tricky"  and  "decep- 
tive." We  do  not  think  the  petition  vulner- 
able at  this  point  to  an  attack  by  general  d&- 
murrer. 

It  is  also  argued  that  the  plaintiffs  In  ask- 
ing a  rescission  of  tbe  contract  of  January 
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24^  1905,  more  than  10  months  after  tbey 
had  actual  knowledge  of  the  fraud  they  al- 
lege, and  about  20  months  after  the  Indorse- 
ment upon  policy  No.  167821  of  the  fact  of 
defendant's  claim  of  the  Indebtedness  and 
lien  evidenced  by  the  "certificate  of  loan," 
are  guUty  of  such  laches  as  to  defeat  their 
right  to  an  equitable  rescission ;  but,  In  view 
of  all  the  fticts  alleged  In  the  petition,  we  are 
unwilling  to  say  that  the  same  is  not  suffi- 
cient In  this  respect  as  against  a  general  de- 
murrer. In  6  R.  0.  L.  CcHitract,  §  317,  p.  935, 
It  is  said: 

"Where  it  would  be  practically  unjust  to 
give  a  remedy,  either  because  the  party  has, 
by  his  conduct,  done  that  which  might  fairly 
be  regarded  as  equivalent  to  a  waiver  of  it,  or 
where  by  his  conduct  and  neglect  he  has,  though 
perhaps  not  waiving  that  remedy,  put  the  other 
party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  aft- 
erwards to  be  asserted,  lapse  of  time  and  delay 
are  material.  Two  circumstances,  always  im- 
portant in  such  cases,  are  the  length  of  the  de- 
lay and  the  nature  of  the  acta  done  during  the 
interral,  which  might  affect  either  party  and 
cause  a  balance  of  justice  or  injustice  in  taking 
the  one  course  or  the  other,  so  far  as  relates 
to  the  remedy." 

And  In  3  Elliott  on  Contracts,  §  2431,  p. 
688,  It  la  said : 

"A  person  cannot  be  deprived  of  his  remedy 
in  equity  on  the  ground  of  laches,  unless  it  ap- 
pears that  he  had,  or  ought  to  have  had,  knowl- 
edge of  his  rights.  •  •  •  If  the  delay  is  un- 
reasonable, and  the  adversary  party  has  chang- 
ed his  position  so  that  he  cannot  be  placed  in 
statu  quo,  rescission  wUl  be  denied.  But  an 
alteration  in  position  not  affecting  substantial 
rights  does  not,  of  itself,  prevent  rescission.  A 
number  of  opinions  of  eminent  jurists  would 
seem  to  excuse  any  delay  less  than  the  period 
of  the  statute  of  hmitations  which  has  not  op- 
erated to  the  prejudice  of  the  defendant  But 
relief  by  way  of  cancellation  has  been  given  re- 
^rdless  of  unexplained  delay  on  the  plaintiffs 
part,  amounting  in  some  instances  to  several 
years." 

It  may  be  easUy  understood  how  It  may 
have  required  considerable  time  for  plaintiff 
to  determine  his  rights  and  to  choose  between 
the  alternatives  which  confronted  him  upwi 
the  discovery  that  he  had  signed  such  a  "cer- 
tificate of  loan,"  and  it  does  not  appear  from 
the  petition  that  defendant  so  altered  Its  por- 
tion In  the  meantime  aa  to  render  a  rescis- 
sion Inequitable. 

[3]  It  Is  also  argued  that  the  plaintiffs 
have  an  adequate  remedy  at  law,  and  that 
their  asserted  right  to  an  equitable  rescis- 
sion sbould  be  denied  for  this  reason. 

(a)  In  4  R.  O.  li.  Cancellation  of  Instru- 
ments, S  5,  p.  491.  it  Is  said  : 

"Accordingly  equity  will  not  decree  the  cancel- 
lation, of  a  written  instrument  when  the  legal 
remedy  by  an  action  or  defense  is  plain,  ade- 
quate, and  complete.  This  principle  is  subject 
to  the  qualifications,  however,  that  to  exclude 
the  equitable  jurisdiction,  the  legal  remedy 
must  be,  in  all  respects,  as  satisfactory  as  the 
relief  furnished  by  a  court  of  equity.  Accord- 
ingly, while  it  is  generally  held  that  fraud  in 
the  procurement  of  a  contract  is  not  of  itself 
sufficient  to  take  a  case  out  of  the  rule,  it  is 
equally  well  settled  that  chancery  will  exercise 
Ito  concurrent  jurisdiction  where  it  may  grant 
moM  oomplete  relief  by  compelling  the  cancella- 


tion or  surrender  of  the  instrument  fraoduIentlT 
obtained."  24  Am.  &  Ehig.  Ency.  of  Law  (2d 
Ed.)  614. 

But  In  Howe  v.  Martin,  23  Okl.  561,  102 
Pac.  128,  138  Am.  St.  Eep.  840,  It  was  held : 

"A  person  induced  by  false  and  fraudulent  rep- 
resentations to  purchase  or  exchange  for  prop- 
erty has  three  remedies.  He  may,  first,  upon 
discovery  of  the  fraud,  rescind  the  contract  ab- 
solutely, and  sue  in  an  action  at  law,  and  re- 
cover the  consideration  parted  with  upon  the 
fraudulent  contract,  and  ui  such  a  case  he  must 
restore,  or  offer  to  restore,  to  the  parties  sued 
whateveil  he  has  received  by  virtue  of  the  con- 
tract; or,  second,  he  may  bring  an  action  in,  eq- 
uity to  rescind  the  contract,  and  in  such  a  case 
it  IS  sufiicient  to  plaintiff  to  restore,  or  make 
offer  in  his  petition  to  restore,  everything  .of 
value  which  he  has  received  under  the  contract; 
or,  third,  he  may  affirm  the  contract,  retain  that 
which  he  has  received,  and  brin^  an  action  at 
law  to  recover  the  damages  sustained  by  reason 
of  his  rehance  upon  the  fraudulent  representa- 
tions." 

It  Is  argued  that  plaintiff's  petition  Is  inr 
sufficient  to  entitle  them  to  rescind  because 
it  does  not  <^er  to  do  equity  by  allowing 
defendant  to  retain  reasonable  compensation 
as  premiums  for  the  9  years  during  which 
they  had  the  boiefit  of  protection  under  the 
policy;  htit  this  protection  was  an  Incident 
of  the  fraud  alleged  by  them.  Involving  no 
financial  benefit  to  plaintiffs  or  loss  to  the 
defendant.  The  case  of  Summers  v.  Alexan- 
der, supra,  tends  la  some  degree  to  negative 
this  argument ;  and  in  the  case  of  Kettlewell 
V.  Refuge  Assurance  Co.,  1  K.  B.  545,  3  Brit- 
ish Ruling  Cases,  844,  the  syllabus  as  quoted 
in  the  brief  for  plaintiffB  la  error  reads  as 
follows : 

"By  a  policy  of  life  insurance  the  defendants, 
in  consideration  of  the  payment  by  the  plaintiff 
of  a  weekly  premium,  contracted  to  pay  to  the 
plaintiff  a  certain  sum  upon  the  death  of  a  third 
person.  After  the  policy  had  been  on  foot  for 
a  year  the  plaintiff  proposed  to  let  it  lapse, 
whereupon  the  defendants'  agent,  with  the  view 
of  inducing  her  to  continue  the  payment  of  the 
premiums,  falsely,  and  without  toe  authority  of 
the  defendants,  represented  to  her  that  if  she 
continued  paying  the  premiums  for  4  more  years 
she  would  be  entitled  to  a  free  policy,  that  is 
to  say,  that,  though  the  policy  would  remain  in 
force,  she  would,  on  the  expiration  of  that  peri- 
od, have  no  further  premiums  to  pay.  Relying 
on  that  representation  she  continued  to  pay  the 
premiums  for  the  further  period  of  4  years,  but 
on  the  expiration  of  that  period  the  defendants 
refused  to  give  her  a  free  policy.  The  plaintiff 
sued  to  recover  back  the  premiums  paid  by  her 
since  the  date  of  the  false  representation  made. 

"Held  by  Lord  Alverstone,  C.  J.,  and  Sir 
Gorell  Barnes,  President  (Buckley,  Ia  J.,  dis- 
senting), that,  the  contract  contained  in  the  pol- 
icy being  under  the  circumstances  voidable  at 
the  plaintiff's  option,  the  fact  that  the  defend- 
ants had,  during  the  whole  of  the  4  years,  been 
subject  to  a  risk  of  having  to  pay  the  sum  as- 
sured in  the  event  of  the  life  dropping  during 
that  period  did  not  amount  to  a  part  perform- 
ance of  the  contract,  so  as  to  bar  the  plaintiff 
from  the  exercise  of  her  option  to  avoid  it,  and 
that  the  premiums  consequently  could  be  recov- 
ered back  as  money  had  and  received  to  her  use. 

"Held,  by  Lord  Alverstone,  C.  J.,  that  the 
amount  of  the  premiums  could  also  be  recovered 
S8  damages  in  an  action  of  deceit. 

"Held,  by  Buckley,  L.  J.,  that  it  could  be  re- 
covered as  money  obtained  for  the  defendants 
by  the  fraud  of  their  acent." 
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The  (Qilnlona  of  tbe  Judges  In  that  case,  as 
also  quoted  in  the  same  brief,  read  as  fol- 
lows: 

"Lord  Alvcrstone,  C.  J.:  'We  all  think  that 
the  judgiAent  oppealed  from  is  right,  but  I  am 
not  sure  that  we  are  agreed  as  to  our  reasons. 
In  this  case  the  plaintiff,  in  February,  1901,  ef- 
f^ted  a  policy  with  the  defendants  under  cir- 
cumstances to  which  no  exception  could  be  tak- 
en, and  for  rather  more  than  12  months  she 
continued  to  pay  the  premiums.  In  April,  1902, 
■he  was  about  to  drop  the  policy,  "when  a  repre- 
sentation was  made  to  her  by  one  of  the  defend- 
ants' agents  that  if  she  went  on  paying  for  a 
certain  time  she  would  get  a  tree  policy,  and  a 
similar  representation  was  made  to  her  later  by 
another  oi  the  defendants'  agents.  Those  rep- 
resentations were  untrue,  and,  relying  upon 
them,  the  plaintiff  was  induced  to  continue  pay- 
ment of  the  ijremiums.  Under  those  circum- 
stances she  claims  to  be  entitled  to  recover  back 
the  premiums  paid  since  April,  1902.  Now,  as 
a  general  rule,  it  is  dear  that  where  money 
is  paid  in  reliance  upon  a  fraudulent  misrepre- 
sentation it  can  be  recovered  back.  But  it  is 
said  that  that  does  not  apply  to  policies  of  life 
insurance,  because,  inasmuch  as  the  insurance 
company  would  not  be  allowed  in  an  action  on 
the  policy  to  set  up  their  own  agent's  wrong 
and  allege  that  the  policy  was  void,  they  must 
have  been  under  a  contingent  liability  to  pay 
the  sum  assured  during  the  whole  time  that  the 

gremioms  were  being  paid  and  the  policy  was 
t  existence,  and  that  consequently,  as  th^ 
bad  been  at  risk  during  the  whole  of  that  time, 
the  contract  was  no  longer  executory,  and  it 
was  too  late  for  the  defrauded  party  to  rescind. 
With  that  contention  I  cannot  agree.  In  my 
opinion  it  is  not  right  to  speak  of  a  mere  risk 
of  that  kind  which  has  not  produced  any  benefit 
in  fact  to  the  assured,  as  being  a  part  perform- 
ance of  the  contract.  I  agree  in  the  view  that 
tiiere  is  a  state  of  things  which  arises  in  every 
case  in  whidi  a  contract  is  voidable,  the  one 
party  being  bound  and  the  other  not.  I  think 
this  case  is  governed  by  the  decision  <^  the  Court 
of  Appeal  in  British  Workman's  and  General 
Assurance  Co.  v.  Cunliffe  (1902)  18  Times  L. 
B.  602.  It  is  quite  true  that  in  that  case  the 
objection  to  the  policy,  namely,  that  the  assured 
had  no  insurable  interest,  was  one  which  made 
the  policy  void,  and  not  merely  voidable.  But 
I  think  the  principle  of  the  judgment  would 
equally  apply  to  a  case  in  which  the  fraudulent 
representation  made  the  contract  voidable  only, 
because  the  assured  would,  in  that  case,  be 
equally  entitled  to  say  that  she  would  never 
have  entered  into  the  contract  if  she  had  known 
the  truth.  I  am  of  opinion,  therefore,  that  the 
plaintiff  may  recover  back  the  premiums  paid 
by  her  as  money  had  and  received  to  her  use. 
I  desire  to  add  toat  the  money  can,  in  my  judg- 
ment, be  also  recovered  back  as  damages  in  an 
action  of  deceit,  the  measure  of  the  damages  in 
such  an  action  being  the  amount  of  the  premi- 
nms  paid.  It  was  contended,  indeed,  by  Mr. 
Manisty,  that  an  action  of  deceit  wonld  not 
lie  under  the  circumstances  of  tbe  case.  In  the 
first  place,  he  said  that  the  agent,  in  making  the 
representation,  was  acting  outside  the  scope  of 
bis  authority.  But  there  are  a  number  of  cases 
which  show  that,  if  the  agent  is  there  to  do 
tbe  business  for  the  benefit  of  the  principal,  the 
principal  is  responsible  for  representations  made 
by  the  agent  in  the  course  of  tne  business.  Then 
it  was  said  that  the  representation  was  not  one 
M  to  an  existing  fact,  but  a  mere  promise  as 
to  what  wonld  be  done  in  futuro.  But  it  seems 
to  me  that  it  was  a  statement  as  to  the  course 
of  the  company's  business,  according  to  which 
the  payment  of  five  years'  premiums  was  fol- 
lowed by  a  free  policy.  That  is  a  statement 
of  an  Ncisting  practice,  and  therefore  a  rep- 
resentation as  to  a  present  existing  fact.  Cm 
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both  these  grounds  I  think  the  plaintiff  is  en- 
titled to  recover  back  the  premiums  paid-' 

"Sir  Oorell  Barnes,  President:  'I  am  of  the 
same  opinion.  I  have  nothing  to  add  to  what 
my  lord  has  said  on  the  question  of  the  agent's 
authority.  With  regard  to  the  other  point,  the 
way  in  which  I  regard  the  case  is  this:  Tlie 
policy  was  continuously  binding  on  the  defend- 
ants while  it  existed ;  they  were  liable  as  long 
as  the  assured  went  on  paying  the  premiums. 
But  the  assured  had  an  option ;  she  might,  if 
she  chose,  cease  to  pay  the  premiums,  where- 
upon by  the  terms  of  the  policy  the  policy  would 
come  to  an  end.  Or  she  might  from  time  to 
time  renew  it  by  paying  the  premiums.  Now, 
the  policy  having  been  taken  out,  nothing  of 
importance  happened  until  after  the  policy  had 
been  on  foot  for  a  year.  But  shortly  after  the 
expiry  of  a  year  a  representation  was  made  to 
her,  as  a  result  of  which  representation  she  was 
induced  to  abandon  ber  intention  of  letting  the 
policy  lapse,  and  continued  to  pay  the  premiums 
and  thereby  keep  the  policy  alive.  Some  time 
afterwards  the  representation  was  discovered  to 
be  false.  And  -the  question  is,  What  are  her 
rights  in  respect  to  the  premiums  which  she  had 
paid  in  consequence  of  the  false  representation? 
Tixe  first  point  made  was  that  the  representation 
was  not  a  representation  as  to  an  existing  fact. 
But  I  think  it  is  quite  clear  that  tbe  representa- 
tion amounted  to  a  statement  that,  in  accordance 
with  the  course  of  business  of  the  defendants, 
there  would  be  a  free  policy  forthcoming  at  the 
end  of  6  years.  It  was  a  representation  as  to 
the  existing  i>ractice  of  the  company.  Then, 
the  fraud  having  been  discovered,  the  plaintiff 
elected  to  treat  the  policy  as  void  from  the  time 
when  she  was  induced  to  renew  it  by  the  mis- 
representation, and  the  only  answer  to  her  claim 
to  do  so  is  that  she  cannot  effectively  rescind 
so  as  to  entitie  her  to  recover  the  premiums 
which  had  been  paid  on  the  basis  of  the  false 
representation,  because  during  the  whole  of  the 
period  which  elapsed  between  the  date  of  tbe 
misrepresentation  and  the  election  to  avoid  the 
policy  the  defendants  have  been  under  a  con- 
tingent liability  to  pa;f  the  sum  assured  in  the 
event  of  the  lite  dropping.  I  em  unable  to  take 
that  view.  It  seems  to  me  that  in  all  cases  in 
which  a  contract  is  voidable  at  the  option  of 
one  party,  the  other  party  is  under  a  liability 
until  that  option  is  exercised.  The  fact  that 
such  a  liability  exists  will  uot  affect  the  former 
party's  right  to  declare  the  contract  void.  I 
am  of  opinion  that  the  premiums  which  were 
so  paid  by  the  plaintiff  can  be  recotered  back 
as  money  bad  and  received  by  the  defendants  to 
the  plaintiff's  use.  I  concur  with  the  Lord 
Cbiei  Justice  in  thinking  that  this  appeal  should 
be  dismissed.' 

"Buckley,  I..  J.:  'In  my  opinion  the  judgment 
below  was  right,  but  I  do  not  agree  with  the 
reasons  given  for  it.  The  plaintiff  was  induced 
to  pay  premiums  from  April,  1902,  to  Febru- 
ary, 1906,  by  untrue  statements  made  to  her 
by  the  defendants'  agents  that  at  the  expiration 
of  that  time  she  would  be  entitled  to  a  free 
policy.  The  result  of  that  was  that  the  con- 
tract of  insurance  was  voidable  at  her  option, 
but  was  not  voidable  at  the  defendants'  option. 
During  the  time  that  she  paid  her  premiums 
the  company  were  at  risk.  If  the  life  had  drop- 
ped, and  she  had  sued  the  company  upon  the 
policy,  they  would  h^ve  had  no  defense.  Under 
those  circumstances  it  cannot  lie  in  her  mouth 
to  say  that  she  received  nothing  under  the  con- 
tract Valuable  consideration  had  passed  to  her 
in  the  shape  of  a  right  to  sue  to  enforce  pay- 
ment of  the  sum  assured  if  a  certain  event  had 
happened  during  the  4  years.  In  my  judgment, 
therefore,  it  is  impossible  for  her  to  sue  for  the 
money  as  money  had  and  received  to  her  use. 
Phillimore,  J.,  in  referring  to  Lord  Bllenbor- 
ough's  ruling  in  Duffcll  v.  Wilson  (1808)  1 
Campb.  401,  uses  a  word  which  has  the  result 
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of  altering  the  whole  effect  of  that  dedsion. 
What  Lord  Ellenborough  said — whether  rightly 
or  wrongly  does  not  matter  for  the  present 
purpose — was  that  there  had  been  misrepresenta- 
tion on  the  part  of  the  defendant  which  ren- 
dered the  contract  void.  If  it  were  void,  of 
course  the  money  could  be  recovered.  Philli- 
more,  J.,  in  citing  that  passage,  substitutes  the 
word  "voidable"  for  the  word  "void,"  which 
makes  the  whole  difference.  But  there  is  an- 
other ground  upon  which  I  think  the  plaintiff 
can  succeed.  It  ia  well  established  by  authority 
that  a  principal  cannot  retain  a  profit  made 
by  the  fraud  of  his  agent,  whether  the  princi- 
pal authorized  the  fraud  or  not.  That  is  the 
doctrine  that  was  laid  down  in  Barwick  v.  Eng- 
lish Joint-Stock  Bank  (18G7)  L.  R.  2  Ex.  259, 
36  Ia  J.  Exch.  N.  g.  147,  16  L.  T.  N.  S.  4G1, 
15  Week.  Bep.  877,  12  Eng.  Eul.  Cas.  298. 
This  general  doctrine  was  thus  expressed  by 
I>ord  Coleridge,  C.  J.,  in  Swift  v.  Jewsbury 
(1874)  li.  B.  0  Q.  B.  301,  at  page  312:  "Justice 
points  out,  and  authority  supports  justice  in 
maintaining,  that  where  a  corporation  take  ad- 
vantage of  a  fraud  of  their  agent,  they  cannot 
afterwards  repudiate  the  agency,  and  say  that 
the  act  which  has  been  done  by  the  agent  is 
not  an  act  for  which  they  are  liable."  The 
ground  upon  which  I  think  the  plaintiff  is  enti- 
tled to  recover  here  is  that  by  the  fraud  of  the 
defendants'  agent  she  was  induced  to  pay  them 
sums  of  money  which  are  now  in  their  pockets, 
and  are  profit  derived  by  them  from  the  fraud. 
Of  course,  if  the  life  had  dropped  and  she  had 
elected  to  affirm  the  contract,  they  could  have 
retained  the  premiums,  but  thfn  they  would 
have  had  to  pay  her  the  sura  assured.  But  the 
life  did  not  drop,  and  on  discovering  the  fraud 
she  is  entitled  to  say  that  they,  having  by  their 
agent's  fraud  got  her  money  into  their  pocket, 
cannot  be  allowed  to  keep  the  profit  against  her.' 

"Appeal  dismissed." 

Section  892,  Stots.  1890  (section  984,  Rev. 
Laws  1910),  In  so  far  as  applicable  here, 
reads  as  follows: 

"A  party  to  a  contract  may  rescind  the  same 
in  the  following  cases  only:  . 

"First  If  the  consent  of  the  party  rescinding, 
or  of  any  party  jointly  contracting  with  him, 
was  •  «  *  obtained  through  *  *  *  fraud, 
or  undue  influence,  exercised  by  or  with  the  con- 
nivance of  the  party  as  to  whom  he  rescinds,  or 
of  any  other  party  to  the  contract  jointly  in- 
terested with  such  party." 

And  In  our  opinion  the  general  demurrer 
should  have  been  overruled. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer.  All  the  Justices  concurring,  ex- 
cept TURNER,  J.,  dissenting,  SHARP,  C.  J., 
absent,  and  KANBJ,  J.,  not  participating. 


CALDWELL  v.  STEVENS.    (No.  7255.) 

(Supreme  Court  of  Oklahoma.     May  22,  1917. 

Rehearing  Denied  Sept.  25,  1017.) 

(Syllahu*  bv  the  court.)    . 

1.  SBT-OfF  and  COUNTEBOLAIU  €=»8(1)— POW- 
ER OF  Court— GBouNoa 
The  power  to  allow  a  set-off  of  debts  by  a 
court  of  equity  exists  independent  of  the  stat- 
ute, where  grounds  of  equitable  interposition  are 
tdiown,  such  as  fraud,  embarrassment  in  enforc- 
ing the  demand  at  law,  or  special  circumstances, 
such  as  insolvency  or  nonreaidence,  which  ren- 
der it  probable  that  the  party  will  lose  his  de- 
mand and  be  compelled  to  pay  the  demand  of 
the  other. 


2.  Pleading  ®=9l44^SBT-OFr— Sufficienct. 
Record  examined,  and  held,  that  the  fourth 
paragraph  of  defendant's  answer  states  facta 
sufficient  to  afford  occasion  for  the  exercise  of 
jurisdiction  by  a  court  of  chancery  to  decree  a 
set-off.  Held,  further,  that  the  evidence  adduced 
at  the  trial  is  sufficient  to  support  the  findings 
and  decree  of  the  trial,  court  as  herein  modified. 

Elrror  from  District  Court,  McClaln  Coun- 
ty; R.  McMillan,  Judge. 

Suit  by  WiUiam  E.  Caldwell  against  Frank 
D.  Stevens.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Modified  and  affirmed. 

J.  W.  Hocker,  of  Los  Angeles,  Cal.,  for 
plaintiff  in  error.  Dorset  Carter,  J.  B.  Dud- 
ley, and  Vaught  &  Brewer,  all  of  Oklahoma 
City,  for  defendant  in  error. 

KANE,  J.  This  was  a  suit  commenced  by 
the  plaintiff  in  error,  plaintiff  below,  against 
the  defendant  in  error,  defendant  below,  in 
the  Indian  Territory,  prior  to  statehood,  for 
the  purpose  of  recovering  ux)on  two  promis- 
sory notes,  for  $1,500  each,  and  foreclosing 
a  certain  real  estate  mortgage  executed  for 
the  purpose  of  securing  their  payment. 
Hereafter  the  parties  will  be  called  "plain- 
tiff" and  "defendant,"  respectively,  as  they 
appeared  in  thp  court  below. 

The  petition  was  in  the  usual  form,  and 
admittedly  states  a  cause  of  action.  The  an- 
swer of  the  defendant  admitted  the  execn- 
tlon  of  the  notes  and  mortgage,  but  denied 
the  right  of  the  plaintiff  to  recover  because 
of  a  certain  oral  agreement,  made  and  en- 
tered Into  by  and  between  said  plaintiff  and 
defendant,  by  the.  terms  of  which  plaintiff 
obtained  possession  of  the  mortgaged  premis- 
es and  collected  rents  arising  therefrom  in 
an  amount  more  than  sufficient  to  discharge 
the  indebtedness  evidenced  by  the  notes. 
The  defendant,  in  the  fourth  paragraph  of 
his  answer,  also  alleged  by  way  of  set-off 
that  at  about  the  time  the  instruments  de- 
scribed above  were  executed  the  defendant 
executed  another  note  for  $1,5(X),  payable  to 
the  plaintiff,  to  secure  the  payment  of  which 
be  executed  a  certain  other  mortgage  on  oth- 
er lots  situated  in  the  city  of  Purcell,  and 
that  by  the  terms  of  another  agreement  rest- 
ing in  parol  plaintiff  took  possession  of  said 
last-mentioned  real  estate  and  agreed  to  ap- 
ply the  rents  received  therefrom  to  the  sat- 
isfaction of  said  last-mentioned  note;  that 
the  plaintiff  received  large  sums  of  money 
arising  as  rents  from  said  property,  the  ex- 
act amount  of  which  defendant  does  not 
know;  that  plaintiff,  by  some  means,  obtain- 
ed title  to  said  last-mentioned  real  estate, 
and  sold  the  same  without  the  consent  of  the 
defendant  for  the  sum  of  $2,300;  that  the 
sums  recel\'ed  on  account  of  said  transaction 
greatly  exceed  the  amount  of  said  $1,600 
note — wherefore  the  defendant  prayed  an  ac- 
counting and  judgment  over  against  the 
plaintiff  for  the  excess. 

The  plaintiff  filed  a  reply  to  the  defensive 
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matter  In  the  paragraph  vt  the  plaintiff's 
answer  relating  to  the  first  two  notes  and 
mortgage,  denying  that  he  had  possession  of 
the  first-mentioned  premises,  except  for  a 
part  of  the  time  alleged,  and  admitting  that 
he  had  collected  rents,  but  that  he  had  from 
time  to  time  paid  the  taxes  and  insurance 
and  made  repairs  on  the  mortgaged  premis- 
es by  direction  of  the  defendant,  and  that  a 
full  and  complete  statement  of  such  account 
liad  been  from  time  to  time  rendered  the  de- 
fendant, and  a  final  statement  of  account 
thereof  rendered  prior  to  bringing  this  suit 
showed  that  a  balance  of  $1,722  remained 
due  said  plaintiff  on  the  first  notes  and  mort- 
gage after  deducting  the  net  proceeds  arising 
from  the  rents  of  said  real  estate.  To  the 
fourth  paragraph  of  the  answer  the  plaintiff 
filed  a  demurrer,  suggesting  that,  Inasmuch 
as  the  cause  of  action  pleaded  by  way  of 
set-off  sounded  in  tort  and  was  not  connected 
with  the  matter  sued  upon,  the  same  did  not 
state  facts  sufllcient  to  constitute  a.  defense 
to  plaintiff's  cause  of  action,  which  demur- 
rer was  overruled  by  the  court;  whereupon 
the  plaintiff  filed  a  reply  to  the  answer. 
The  reply  to  the  matter  pleaded  by  way  of 
set-off  alleged  in  effect  that  said  last  note 
was  wholly  unpaid;  that  at  the  time  defend- 
ant borrowed  said  money  from  the  plaintiff 
and  executed  said  last  note  and  mortgage,  he 
bad  no  title  to  the  land  described  therein, 
the  same  being  in  the  United  States  in  trust 
for  the  Chickasaw  Tribe  of  Indians;  that 
I>lalntlff  purchased  the  right  to  take  a  patent 
thereto  from  the  government,  which  he  sub- 
seq.uently  did,  thereby  acquiring  title  to  said 
lot  in  his  own  name.  Plaintiff  also  pleaded 
the  statutes  of  frauds  and  limitations. 

On  the  issues  thus  Joined,  the  cause  was 
tried  to  the  court,  after  statehood,  and  re- 
sulted In  a  Judgment  in  favor  of  the  defend- 
ant, canceling  all  the  notes  and  mortgages 
and  rendering  a  money  Judgment  against  the 
plaintiff  in  the  sum  of  $1,140.55,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

It  seems  to  be  conceded  by  the  parties 
that,  inasmuch  as  this  cause  was  pending  up- 
on the  advent  of  statehood,  the  laws  of  Ar- 
kansas, in  force  tn  the  Indian  Territory,  con- 
tinue to  govern  the  matter  of  the  prepara- 
tion of  the  record  for  appeal  and  the  review 
of  the  questions  raised ;  and  it  is  upon  this 
theory  the  record  will  be  examined.  Whilst 
the  brief  of  counsel  for  plaintiff  in  error  con- 
tains many  formal  specifications  of  errors,  a 
careful  examination  thereof  discloses  that 
they  all  may  be  summarized  for  review  un- 
der the  following  headings:  (1)  The  trial 
court  erred  in  everruling  the  demurrer  of  the 
plaintiff  to  the  matter  set  up  in  defendant's 
answer  by  way  of  set-off,  for  the  reason  that 
unliquidated  damages  may  not  be  the  subject 
of  set-off  In  a  foreclosure  proceeding;  (2) 
the  statutes  of  limitations  and  the  statute  of 
frauds  constitute  a  complete  bar  to  the  cause 
of  action  attempted  to  be  set  forth  In  the 


paragraph  of  the  defendant's  answer,  where- 
in he  attempts  to  plead  a  set-off;  (3)  the 
Judgment  rendered  by  the  trial  court  is  not 
supported  by  suflBclent  evidence. 

As  we  have  seen  from  the  foregoing  state- 
ment and  specifications  of  error,  the  demur- 
rer to  the  fourth  paragraph  of  defendant's 
answer  is  based  upon  the  theory  that  Inas- 
m^uch  as  the  cause  of  action  pleaded  by  way 
of  set-off  sounds  in  tort,  and  is  not  connect- 
ed with  and  did  not  grow  out  of  plalntlfr's 
cause  of  action,  it  is  not  available  as  a  set- 
off against  the  plaintiff  In  an  action  founded 
upon  contract  In  order  to  fully  understand 
the  nature  of  the  transactions  now  under 
discussion,  a  brief  statement  of  the  relation 
existing  between  the  plaintiff  and  defendant 
at  the  time  these  notes  were  executed  is  nec- 
essary: The  plaintiff,  William  a  Caldwell, 
resided  at  Louisville,  Ky.,  and  was  president 
of  the  Purcell  Mill  &  Elevator  Company,  of 
Purcell,  Okl.;  the  defendant,  F.  D.  Stevens, 
lived  at  Wichita,  Kan.  Stevens  and  Cald- 
well seem  to  have  been  good  friends  for 
many  years,  and  on  several  occasions  had 
embarked  in  business  ventures  together  at 
Wichita  and  elsewhere.  Finally  Caldwell  en- 
gaged Stevens  to  move  to  Purcell  and  become 
manager  of  the  Purcell  Mill  &  Elevator  Com- 
pany, and  while  at  Purcell  Mr.  Stevens  pur- 
chased, or  built,  the  Helena  Hotel  property, 
borrowing  from  Mr.  Caldwell  53,000,  and  ex- 
ecuting therefor  the  first  two  promissory 
notes  and  the  mortgage  upon  which  this  suit 
was  commenced.  About  the  same  time  Ste- 
vens contracted  to  purchase  from  one  David 
Mayes  a  residence  lot,  upon  which  he  erect- 
ed a  residence,  and  In  order  to  enlarge  or  re- 
build the  house  he  borrowed  an  additional 
$1,500  from  Mp.  Caldwell,  to  secure  which  he 
executed  the  second  note  and  mortgage.  All 
of  these  transactions  occurred  prior  to  the 
time  the  title  to  the  townsite  of  Purcell  was 
transferred  to  the  occupants  of  the  lots  by 
the  townsite  commission,  and  while  the  title 
to  the  land  was  still  in  the  United  States  as 
trustee  for  the  Chickasaw  Tribe  of  Indians. 

The  second  mortgage  contained  a  provision 
to  tlie  effect  that  Stevens  would  appear  be- 
fore the  proper  court,  commission,  or  tribunal 
appointed  pursuant  to  law  for  the  purpose 
of  procuring  a  deed  in.  due  form  to  said  lot, 
and  that,  in  the  event  he  failed  to  do  so  for 
any  reason  whatever  within  six  weeks  after 
notice  served  on  him  that  such  lots  are  for 
sale,  Caldwell  was  authorized  to  appear  l)e- 
fore  such  commission  for  said  purpose,  and 
in  the  event  this  was  done  the  Improvements 
placed  upon  said  lot  by  Stevens  would  be  con- 
sidered the  property  of  the  second  party 
(Caldwell)  for  said  purpose,  subject  to  the 
equities  of  said  Stevens,  and  the  lien  thereby 
created  shall  include  In  addition  to  the  de- 
ferred payments  such  additional  sum  as  said 
Caldwell  may  have  expended,  including  any 
incidental  fees  or  costs  in  the  payment  of 
said  sum  necessary  to  procure  title  from  said 
commission  or  other  proper  authority  to  said 
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premises.  The  mortgage  also  contained  a 
provision  to  the  effect  that,  in  the  event 
Stevens  failed  for  any  reason  to  procure  the 
absolute  title  to  said  premises  from  said 
townslte  commission,  or  defaulted  in  the  pay- 
ment of  said  first  payment,  as  provided  by 
law,  then  and  In  that  event  Caldwell  may  at 
his  election  declare  a  default  in  the  terms 
of  said  mortgage  and  be  entitled  to  declare 
possession  thereof  for  the  purpose  of  fore- 
closure. This  provision,  which  was  common- 
ly Inserted  in  mortgages  on  town  lots  In  the 
Indian  Territory  executed  before  legal  title 
thereto  was  acquired  from  the  various  town- 
site  commissions,  was  for  the  purpose  of 
showing  the  relation  existing  between  the 
parties  and  to  provide  a  means  for  the  pro- 
tection of  the  mortgagee  in  the  event  the 
mortgagor  failed  to  perfect  his  title  to  the 
mortgaged  premises.  By  this  provision  the 
mortgagee  in  certain  circumstances  was  au- 
thorized to  make  the  proof,  etc.,  necessary  to 
vest  the  title  in  the  mortgagor,  and  in  the 
event  this  was  done  the  Improvements  placed 
upon  the  lot  by  the  mortgagor  were  consider- 
ed the  property  of  the  mortgagee  for  such 
purpose  only,  and  the  lien  created  by  the 
mortgage  covered  the  sums  thus  necessarily 
expended  in  addition  to  the  principal  sum. 

The  fourth  paragraph  Qf  the  answer  al- 
leged in  effect  that,  instead  of  making  appli- 
cation for  the  lot  in  the  name  of  Stevens  pur- 
suant to  the  foregoing  provision  of  the  mort- 
gage, Caldwell  made  application  and  took  a 
deed  thereto  In  his  own  name;'  that  while 
Caldwell  was  in  possession  of  said  lot  he  re- 
ceived large  sums  of  money  arising  as  rents 
therefrom,  for  which  he  never  accounted; 
and  that  subsequently  he  sold  the  lot  to  one 
Thacker  for  the  sum  of  $2,300.  The  prayer 
is  that  Stevens  shaU  have  Judgment  for  the 
rents  and  jproflts  thus  collected,  and  for  the 
sum  of  $2,300,  the  amount  received  for  said 
lot  by  Caldwell.  In  our  judgment,  the  facts 
alleged  in  the  fourth  paragraph  of  the  an- 
swer clearly  charge  the  breach  of  a  trust 
relation  on  the  part  of  the  plaintiff,  which, 
in  the  circumstances  of  this  case,  constitute 
a  proper  subject  for  an  equitable  set-off. 

[1]  The  power  to  compel  a  set-off  of  debts 
was  exercised  by  courts  of  equity  prior  to 
any  statute  on  the  subject,  and  exists  Inde- 
pendent of  those  statutes,  being  allowed  up- 
on the  general  principles  of  equity  and  upon 
the  equitable  jurisdiction  of  the  court  over 
its  suitors,  and  statutes  allowing  set-offs  have 
not  taken  away  the  equitable  jurisdiction, 
but  have  merely  provided  a  remedy  at  law 
for  the  set-off  of  mutual  claims  between  par- 
ties, which  might  always  have  been  done  in 
equity.  34  Cyc.  633.  Of  course,  some 
grounds  for  equitable  interposition  must  be 
shown,  such  as  fraud,  embarrassment  in  «i- 
forclng  the  demand  at  law,  or  special  drcum- 
stanoes,  such  as  insolvency  or  nonresidence, 
which  render  it  probable  that  the  party  will 
lose  his  demand  and  be  compelled  to  pay  the 


demand  of  the  other.  19  Enc.  PI.  &  Pr.  p. 
719. 

In  the  case  at  bar,  as  we  have  seen,  both 
fraud  and  diversity  of  residence  on  the  part 
of  the  plaintiff  and  defendant  are  shown. 
The  nonresidence  of  a  party  having  a  claim 
which  he  Is  enforcing,  or  about  to  enforce, 
against  one  having  a  demand  against  him,  is 
frequently  mentioned  as  affording  occasion 
for  the  exercise  of  the  jurisdiction  of  a  court 
of  chancery  to  decree  a  set-off,  and  in  some 
cases  relief  has  been  granted  upon  this 
ground  alone.  Lilvingston  v.  Marshall,  82  Ga. 
281, 11  S.  B.  542;  Hannon  v.  Hilliard,  83  Ind. 
362;  Davis  v.  Milburn,  3  Iowa,  163;  Gem- 
mell  V.  Hueben,  71  Mo.  App.  291;  Blount  v. 
Wlndley,  95  U.  S.  173,  24  L.  Ed.  424;  North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore, 
etc.,  Co.,  152  rr.  S.  596,  14  Sup.  Ct  710,  38 
L.  Ed.  565;  Quick  v.  Lemon,  105  111.  578; 
Aldridge  v.  Blmey,  7  T.  B.  Mon.  (Ky.)  344, 
18  Am.  Dec.  183;  Smith  v.  Field,  6  Dana 
(Ky.)  361;  Forbes  v.  Cooper,  88  Ky.  285,  11 
S.  W.  24.  "Whilst  it  is  true  that  as  a  general 
rule  equity  follows  the  law  in  regard  to  mat- 
ters of  set-off,  in  this  case  an  application  of 
the  rule  would  not  affect  the  conclusion 
reached,  as  the  governing  statute  herein  (sub- 
division 4,  (  5033,  Mansf.  Digest)  provides 
that  the  defendant  may  set  up  in  his  answer 
"as  many  grounds  of  defense,  counterclaim 
and  set-off,  whether  legal  or  equitable,  as 
he  shall  have." 

[2]  As  the  second  assignment  of  error  la 
based  upon  the  assumption  by  the  plaintiff 
that  his  theory  as  to  the  legal  effect  of  the 
facts  alleged  In  the  fourth  paragraph  of  the 
answer  by  way  of  set-off  would  be  sustained 
by  the  court.  It  will  not  be  necessary  to  dwell 
upon  that  point,  in  view  of  the  conclusi<nt 
we  have  hereinbefore  reached.  This  leaves 
for  consideration  the  question  of  the  sufficien- 
cy of  the  evidence  to  support  the  flndiugs  of 
fact  of  the  trial  court  and  the  judgment  and 
decree  rendered  thereon.  In  considering  this 
question  the  relation  of  the  parties  to  each 
other  at  the  time  these  contracts  were  en- 
tered into  must  be  constantly  kept  in  mind. 
As  we  have  seen,  at  that  time  Caldwell  and 
Stevens  were  firm  friends,  each  apparently 
having  the  greatest  confidence  In  the  honesty 
and  integrity  of  the  other.  Stevens  seems 
to  have  turned  the  hotel  property,  upon 
which  the  first  mortgage  was  given,  oyer  to 
Caldwell  for  the  purpose  of  applying  the 
rents. in  extinguishment  of  the  two  promis- 
sory notes,  and  almost  Immediately  left  the 
state,  paying  practically  no  more  attention  to 
the  matter  until  about  the  commencement  of 
this  suit,  evidently  relying  upon  Caldwell  to 
keep  and  render  a  correct  account  of  the  mat- 
ter. The  testimony  offered  by  the  defendant 
in  support  of  his  defense  was  to  the  effect 
that  the  hotel  property  was  constantly  rented 
at  a  monthly  rental  of  $100  per  month  from 
the  early  part  of  the  year  1903  for  a  period 
of  four  years,  during  which  time  the  rentals 
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were  turned  over  to  th«  plabttlff.  The  plain- 
tiff on  this  point  Introduced  no  evidence 
whatever.  The  court  found  that  the  plaintiff 
had  received  ^,600  in  rents  on  the  hotel 
property  during  that  time,  and  had  exx>ended 
$998.04  for  repairs,  taxes,  etc.,  for  which  he 
was  allowed  credit.  This  left  a  balance  in 
favor  of  the  defendant  on  the  flrst  notes  and 
mortgage  of  $311.04  over  and  above  the  face 
of  the  said  notes,  with  interest.  We  think 
this  finding  is  reasonably  sustained  by  the 
evidence,  and  therefore  decline  to  disturb  It 

On  the  issues  of  fact  joined  by  the  fourth 
paragraph  of  the  answer,  and  the  reply  there- 
to, the  court  found  that  the  plaintiff  col- 
lected rents  from  the  property  therein  de- 
scribed, and.  after  acquiring  title  there- 
to In  bis  own  name  he  sold  the  same  to 
Tbacker  for  the  sum  of  $2,300.  Summariz- 
ing his  findings,  the  court  further  found  that 
the  rents  collected  by  the  plaintiff,  Caldwell, 
should  be  applied  annually  as  a  credit  on  the 
three  notes  involved  in  this  controversy,  and 
that  the  value  of  the  Thacker  property  should 
also  be  applied  with  the  said  rents  upon  the 
three  notes  in  controversy,  and,  after  apply- 
ing said  rents,  to  wit,  $5,400,'  and  the  fur- 
ther sum  of  ^,300,  being  the  value  of  the 
Thacker  property,  to  the  satisfaction  of  the 
notes,  and  the  amount  paid  said  Caldwell  for 
repairs,  there  remains  due  and  payable  to 
this  defendant,  at  the  time  of  the  Institution 
of  this  suit,  the  sum  of  $1,140.54,  for  which 
sum  judgment  was  entered.  We  are  unable 
to  glean  from  the  record  before  us  any  satis- 
factory evidence  sustaining  the  finding  of 
fact  of  the  trial  court  as  to  the  $600  found 
to  be  collected  as  rents  for  the  Thacker  prop- 
erty, and  In  this  respect  the  findings  will  be 
modified.  It  is  entirely  clear,  however,  that 
after  the  execution  of  the  second  note  and 
mortgage  by  the  defendant,  and  his  depar- 
ture from  Oklahoma,  the  plaintiff  treated 
the  lot  described  in  the  mortgage  as  his  own, 
and  proceeded  to  acquire  title  thereto  In  his 
own  name,  contrary  to  the  provision  of  the 
mortgage  hereinbefore  referred  to.  There  is 
also  evidence  which  reasonably  tends  to  show 
that,  after  acquiring  title  to  the  lot,  the 
plaintiff  sold  the  same  to  Thacker  for  the 
sum  of  $2300.  In  our  judgment,  the  court 
was  right  in  allowing  the  defendant  a  credit 
for  this  amount.  In  view  of  the  conduct  of 
the  plaintiff  toward  this  property,  it  seems 
to  OS  that  he  has  no  just  ground  for  com- 
plaint for  being  compelled  to  turn  over  to  the 
defendant  the  precise  sum  received  for  the 
property.  This  part  of  the  decree  of  the  trial 
court  approximates  equity  between  the  plain- 
tiff and  defendant,  and  also  leaves  the  title 
to  the  property  undisturbed  in  Thacker,  the 
grantee  of  the  plaintiff,  who  appears  to  be 
an  Innocent  purchaser  thereof  in  fact,  If  not 
in  law. 

It  Is  quite  true  that  the  testimony  offered 
by  the  plaintiff  for  the  purpose  of  establish- 
ing bis  case  was  not  as  clear  and  definite 


as  might  ordlnarUy  be  deaiivd ;  ^  by  the 
very  nature  of  the  arrangement  entered  into, 
and  the  relation  existing  between  the  plain- 
tiff and  defendant  at  the  time  these  various 
contracts  were  made,  it  Is  ai^Mrent  that  the 
latter  was  justified  In  implicitly  relying  upon 
the  former  to  keep  and  render  a  correct  ac- 
count of  all  moneys  received,  pursiuint  to 
the  agreement  between  them.  In  these  cir- 
cumstances, when  the  defendant  was  called 
upon  to  make  his  defense,  he,  no  doubt,  of- 
fered the  best  evidence  he  had  at  his  dis- 
posal, and,  as  the  plaintiff  was  present  at 
the  trial  and  heard  all  the  evidence  offered 
by  the  defendant,  which  tended  to  trace  large 
sums  of  money  into  bis  hands,  without  at- 
tempting to  offer  any  testimony  to  the  con- 
trary, his  silence  and  failure  to  speak  -nill  be 
treated  as  an  admission  of  the  truthfulness 
of  all  that  was  said  about  him.  In  2  Cham' 
berlayne's  Modem  Law  of  Bvidence,  p.  1295, 
the  rule  is  stated  as  follows: 

"As  has  been  said,  the  infirmative  inferences 
against  the  defendant  frdta  his  failure  to  testify 
do  not  create  independent  facts  in  favor  of  the 
contention  of  the  opposing  party;  but  when 
that  side  definitely  asserts  the  existence  of  a 
fact,  which  the  suppressing  party  could  readily 
disprove,  if  it  were  false,  such  evidence  as  can 
be  produced  in  favor  of  the  contention  made  will 
be  judged  in  connection  with  the  circumstance  of 
the  suppression.  A  failure  to  testify  is,  there- 
fore, in  the  nature  of  an  admission  by  condact, 
as  well  as  a  deliberative  fact  of  subjective  rele- 
vancy." 

On  the  whole  case,  we  are  satisfied  that* 
with  the  exception  of  the  $600  Item  herein- 
before mentioned,  the  Judgment  and  decree 
of  the  trial  court  was  right  and  equitable, 
and,  as  herein  modified,  it  will  be  afilrmed. 

SHARP,  C.  3.,  disquaUfled  and  not  sitting; 
TCBNER,  HARDX,  THACKER,  BRETT, 
OWEN,  RAINEY,  and  MILEY,  JJ.,  concur. 


CONTINENTAL   GIN   CO.  v.  ARNOLD. 
(No.  6081.) 

(Supreme  Court  of  Oklahoma.     Feb.  IS,  1910. 
Rehearing  Denied  Sept.  25,  1917.) 

(SvUabu*  bu  the  Court.) 

1.  JtTDOMENT   «=»299(1),    342(2)— Vacatiow— 
TniE— Statdtk. 

While  great  discretion  Is  allowed  the  trial 
court  in  the  control  of  its  judgments  and  or- 
ders, and  in  the  exercise  of  its  power  to  vacate 
or  modify  the  same  at  the  term  at  which  the 
same  was  rendered  or  made,  yet  the  court  is 
without  jurisdiction,  at  a  subsequent  term,  to 
take  any  steps  toward  vacating  or  modifying  a 
judgment  or  order  of  the  court,  unless  there  is 
a  substantial  compliance  with  the  terms  of  the 
statute. 

2.  JuDQicBNT  ^=»153(4)  —  DEFAtrur  Judgment 
— Vacation — Mistake. 

A  showing  that  the  attorney  for  the  de- 
fendant was  absent  from  his  office  in  the  dis- 
charge of  his  professional  duties  and  mistook  the 
date  of  the  expiration  of  the  time  given  him  to 
plead .  to    plaintiff's    petition,   and    understood 
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that  the  canae  would  not  be  assigned  for  trial  at 
that  term,  is  not  sufficient  to  authorize  the  va- 
cating of  a  judgment  after  the  term  had  lapsed, 
said  judgment  having  been  entered  by  default 

3.  Judgment  <g=>486(l)— Vacation  of  Void 
Judgment— TfcBM. 

A  void  judgment  may  be  vacated  at  any 
time  on  motion  of  any  interested  party.  The  fact 
that  the  term  of  court  at  which  the  judgment 
was  rendered  had  expired  does  not  serve  to 
give  a  void  judgment  any  standing.  It  may  be 
attacked  at  any  time  upon  motion  or  collat- 
erally. 

4.  Process  «=»96(4)  —  Pubucation— Affida- 
vit—Vamditt. 

Where  it  is  stated,  in  an  affidavit  to  obtain 
seri'ice  by  publication,  that  a  defendant  is  a  non- 
resident of  the  state,  and  service  cannot  be  had 
upon  him  within  the  state,  and  such  affidavit  is 
otherwise  sufficient,  it  is  not  void  or  voidable 
because  facts  are  not  stated  therein  showing 
that  plaintiff  by  the  use  of  due  diligence  was 
unable  to  make  service  of  summons  upon  the 
defendant. 

5.  MoBTOAOBS  4=»311— Pbocebdinos  to  Can- 
cel Kbcord— Action  in  Rem. 

An  action  to  cancel  a  real  estate  mortgage 
of  record  is  an  action  ip  rem. 

6.  Mortgages  ®=»312(1)  —  Pailtjbb  to  Re- 
lease— Action  in  Personam. 

An  action  for  the  statutory  penalty  for 
failure  to  release  a  satisfied  mortgage  of  record 
is  an  action  in  personam. 

7.  Cotwrs  ®=»7— Local  Action. 

Not  every  action  growing  out  of  transactions 
concerning  real  property  is  local.  Where  the 
decree  sought  is  to  operate  on  the  person,  and 
not  upon  the  real  property,  the  location  of  the 
property  indirectly  affected  is  not  material. 

8.  Judgment   <8=s>17(1)  —  Vaijditt— Peocess. 

No  valid  personal  judgment  can  be  obtained 
against  a  party  unless  he  is  personally  served 
with  process  within  the  state  or  voluntarily  en- 
ters his  appearance. 

9.  Jcdgment  <&=»17(3),  18(4)  —  Separable 
Cause  of  Action— Validitt— Want  of  Ju- 
bisdict70n. 

An  action  was  instituted  against  a  nonresi- 
dent corporation,  which  had  not  designated  an 
agent  within  the  state  upon  whom  service  of  sum- 
mons could  be  had ;  service  was  made  by  pub- 
lication. The  petition  contained  two  counts. 
The  first  count  stated  an  action  in  rem,  and 
the  second  count  stated  an  action  in  personam. 
There  was  no  voluntary  appearance.  Judgment 
was  entered  upon  both  counts  by  default.  Held, 
the  joining  of  the  two  causes  of  action,  the  one 
being  maintainable,  and  the  other  not.  In  the 
same  petition,  will  not  operate  to  vitiate  the 
entire  procedure,  but  that  the  cause  of  action  set 
forth  in  the  first  count  in  the  petition  was  prop- 
erly maintained  and  the  judgment  rendered  there- 
in, canceling  the  mortgage  of  record  as  prayed 
for  valid  and  regular,  but  that  the  cause  of  a(v 
tion  set  forth  in  the  second  count  of  the  petition 
could  not  be  maintained  against  a  nonresident 
defendant,  and  the  judgment  rendered  thereon 
was  void  for  lack  of  jurisdiction. 
10  New  TBiAt  «=2— Review  of  Motion  to 
Set  Aside  Judombnt. 

A  motion  for  a  new  trial  to  review  the  or- 
der of  the  court  denying  a  motion  to  set  aside 
a  judgment  is  unauthorized  by  statute,  and  an 
appeal  from  an  order  denying  such  a  motion 
would  be  a  nullity. 
11.  Appearance  «=s>20— Waiver  op  Summons. 

No  summons  was  issued  by  defendant  upon 
the  filing  of  its  motion  to  set  aside  the  judg- 
ment. The  plaintiff  appeared  at  the  hearing 
upon  the  motion  and  participated  therein.    This 


operated  as  a  waiver  of  th«  issuance  and  seir- 
ice  of  summons. 

Conimlsaioners'  Opinion,  Division  Nov  4. 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  Ira  L.  Arnold  against  the  Con- 
tinental Gin  Company,  a  corporation.  Judg- 
ment for  plaintiff,  motion  tor  new  trial  over- 
ruled, and  d^endant  brings  error.  Affirmed 
in  part  and  reversed  In  part 

The  parties  vrill  be  designated  as  In  the 
trial  court.  Tills  was  an  action  for  the  can- 
cellation of'  a  mortgage  of  record  and  for 
statutory  damages  for  failure  to  release  same. 
The  defendant,  lielng  a  nonresident,  waa 
cited  by-  publication,  the  affidavit  for  publi- 
cation being  as  follows: 

"Ira  Tj.  Arnold,  being  duly  sworn  according 
to  law,  says  that  he  is  the  plaintiff  above  named, 
and  that  on  the  27th  day  of  January,  A.  D.  1912, 
said  plaintiff  filed  in  said  district  court  a  peti- 
tion against  said  defendant,  Continental  Gin 
Company,  showing  that  the  said  defendant,  Con- 
tinental Gin  Company,  is  a  corporation  having 
its  principal  office,  place  of  business,  and  domi- 
cile in  the  state  of  Texas,  and  has  not  desig- 
nated any  agent  in  the  state  of  Oklahoma,  upon 
whom  service  of  summons  may  be  had. 

"Affiant  further  says  that  this  action  is 
brought  for  to  cancel  mortgage  on  S.  %  of  S.  W. 
%  of  S.  W.  %  of  section  24,  township  4  south, 
range  1  west,  and  $8,224.85  damages  for  failing 
to  release  said  mortgage,  and  $24.85  per  day  for 
each  day  said  mortgage  is  not  released  after 
January  6,  1912. 

"Affiant  further  says  that  the  defendant.  Con- 
tinental Gin  Company,  is  a  nonresident  of  the 
state  of  Oklahoma,  and  that  service  of  sum- 
mons cannot  be  made  on  the  said  defendant. 
Continental  Gin  Company,  within  the  said  state 
of  Oklahoma,  and  that  the  said  plaintiff  wishes 
to  obtain  service  on  said  defendants  by  publi- 
cation ;    and  further  affiant  saith  not" 

Based  upon  the  foregoing  affidavit  publica- 
tion notice  was  had  as  required  by  statute, 
and  upon  the  completion  of  the  same  the  de- 
fendant filed  the  following  motion  to  quash 
the  service: 

"Comes  now  the  above-named  defendant  by 
R.  N.  McConncll,  its  attorney,  and  appearing 
specially  and  for  the  purpose  of  this  motion  only, 
moves  the  court  to  quash  the  pretended  service 
by  publication  in  this  case,  and  to  quash  the  af- 
fidavit for  publication  and  the  publication  no- 
tice, and  for  grounds  of  this  motion  says: 

"First  That  plaintiff's  pretended  cause  of  ac- 
tion as  set  up  and  stated  in  his  petition,  and 
in  each  count  thereof,  is  not  one  of  the  cases 
in  which  substituted  service  by  publication  is 
provided  for  or  allowed  by  the  laws  of  the  state 
of  Oklahoma. 

"Second.  Because  plaintiff  in  his  said  cause  of 
actioin  seeks  to  recover  a  personal  money  judg- 
ment against  the  defendant 

"Third.  Because  the  affidavit  filed  in  this 
cause  to  authorize  service  by  publication  is  in- 
sufficient, in  that  the  same  does  not  show  what 
diligence  was  used  by  the  plaintiff  in  attempt- 
ing to  make  personal  service  of  summons  on  the 
defendant  in  the  state  of  Oklahoma. 

"Fourth.  Because  said  affidavit  fails  to  show 
that  service  of  summons  could  not  have  been 
made  with  due  diligence  upon  the  president  or 
other  chief  officer  of  the  Continental  Gin  Com- 
pany in  the  state  of  Oklahoma,  and  does  not 
show  that  the  said  president  or  other  chief  of- 
ficer was  not  in  said  state  at  the  time  of  the 
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makisK  of  said  affidavit  and  the  pabUcaticm  of 
■aid  notice. 

"Fifth.  Be<»a8e  said  publication  notice  is  in- 
sufficient, in  that  the  game  does  not  notify  the 
defendant  of  the  nature  of  said  action  and  the 
relief  demanded  asainst  the  defendant" 

This  motion  was  overruled,  and  on  the  16th 
day  of  January,  1913,  defendant  filed  a  motion 
to  require  plaintiff  to  mal;e  his  petition  more 
definite  and  certain,  which  was  confessed, 
and  on  the  same  day  plaintiff  filed  an  amend- 
ed petition.  The  defendant  was  given  20  days 
to  plead  to  the  amended  petition.  On  the  7th 
day  of  February,  1913,  the  defendant  being 
In  default,  judgment  was  rendered  for  plain- 
tiff, canceling  a  mortgage  given  by  plaintiff 
to  defendant  upon  a  tract  of  land  to  secure  a 
note  in  the  sum  of  $2,485,  and  a  personal 
Judgment  in  the  sum  of  $8,224.35  was  en- 
tered against  defendant,  as  a  statutory  pen- 
alty for  failure  to  release  said  mortgage  of 
record.  This  Judgment  was  rendered  in  the 
.  district  court  of  Carter  county  at  Ardmore, 
Okl.,  and  defendant's  attorney,  who  resided 
at  Oklahoma  City,  learned  that  fact  the 
next  day.  This  term  of  court  expired  on  the 
last  day  of  February,  1913.  On  March  24, 
1913,  the  defendant  filed  the  following  motion 
to  set  aside  the  aforesaid  Judgment: 

"Comes  now  the  defendant  above  named,  the 
Continental  Gin  Company,  and  moves  the  court 
to  vacate  and  set  aside  tlia  judgment  rendered 
in  the  above-entitled  cause  on  the  7th  day  of 
February,  1913,  at  the  present  term  of  this 
court,  in  favor  of  the  plaintiff  and  against  the 
defendant,  on  the  grounds  and  for  the  reasons 
following,  to  wit: 

"First.  For  irregularity  in  obtaining  said 
judgment,  the  same  having  been  rendered  before 
the  cause  regularly  stood  for  trial,  and  in  the 
absence  of  and  without  notice  to  the  defendant 
or  its  attorney,  and  before  the  expiration  of  ten 
days  after  the  time  granted  by  the  court  in 
which  to  plead  to  plaintiff's  petition. 

"Second.  For  unavoidable  camialty  and  mis- 
fortune preventing  said  defendant  from  defend- 
ing said  action,  as  fully  set  out  in  the  affidavit 
filed  in  support  thereof. 

"Third.  For  that  defendant  has  a  valid  and 
subsisting  defense  to  said  action,  which  is  fully 
set  out  in  the  answer  of  defendant,  a  copy  of 
which  is  hereto  attached,  made  a  part  of  this 
motion,  and  marked  'Exhibit  A,'  and  which  an- 
swer defendant  desires  to  and  will  file  in  said 
action  if  said  judgment  is  set  aside  as  prayed 
and  leave  of  court  granted  to  file  the  same. 

"Fourth.  For  that  said  judgment  was  ren- 
.  dered  without  other  service-  upon  the  defend- 
ant than  service  by  publication,  and  tbat  the 
court  was  without  jurisdiction  to  render  said 
judgment  upon  publication  service;  and  because 
the  affidavit  for  publication  and  the  notice  pub- 
lished are  insufficient  to  give  the  court  jurisdic- 
tion of  the  defendant  in  this  action ;  all  as 
set  out  in  the  motion  of  defendant  heretofore 
filed  to  quash  said  service  by  publication,  affida- 
vit, and  notice. 

"Fifth.  Because  plaintiff's  amended  petition 
and  the  evidence  introduced  are  insufficient  to 
support  the  judgment. 

"Sixth.  Because  defendant  was  defending  said 
action  in  good  faith,  believing  it  had  a  valid  de- 
fense thereto,  and  defendant  and  its  attorney 
had  .been  diligent,  and,  saving  its  objection  and 
exception  to  the  jurisdiction  of  the  court  over 
the  person  of  the  defendant,  desired  to  join 
issue  and  have  a  trial  of  said  cause  on  its 
merits."  [  vented." 


On  the  1st  day  of  October,  1913,  the  defend- 
ant filed  the  following  amendment  to  its  said 
motion :  Vi'. 

"Comes  now  the  defendant  abbvfe  named  and 
by  leave  of  court  first  had  and  obtained  files  this 
ito  amendment  to  its  motion  heretofore  filed 
herein  to  set  aside  the  judgment  rendered  here- 
in on  the  7th  day  of  February,  1913,  and  for 
further  reasons  why  said  judgment  should  be 
vacated  and  set  aside  as  prayed  for  in  said 
motion,  says : 

"First  (A).  For  irregularity  in  obtaining  said 
judgment,  in  that  said  judgment  was  rendered 
without  all  the  parties  necessary  to  a  determina- 
tion of  the  controversy  being  parties  to  the  ac- 
tion, and  such  necessary  parties  were  not 
brought  in  by  the  court,  and  were  not  before 
the  court,  and  were  not  made  parties  to  the 
action  when  said  judgment  was  rendered." 

"Fifth  (A).  Because  the  petition  of  the  plain- 
tiff wholly  fails  to  state  a  cause  of  action  against 
the  defendant,  or  to  show  any  liability  whatever 
on  tlie  part  of  the  defendant  to  the  plaintiff, 
but  in  tact  shows  that  the  plaintiff  has  no  right 
of  action,  and  is  not  entitled  to  recover  any 
judgment  in  said  action  whatsoever  against  the 
defendant,  and  said  judgment  is  void,  and  should 
be  vacated  by  the  court  as  a  void  judgment." 

There  was  also  filed  an  affidavit  setttng  out 
the  reasons  the  case  was  permitted  to  go  by 
default,  but  it  Is  unnecessary  to  give  Its  con- 
tents here. 

On  the  Ist  day  of  October,  1913,  after 
hearing  the  evidence  adduced  In  sui^ort  of 
the  motion,  the  same  was  overruled;  after- 
wards, and  on  the  same  day,  the  d^endant 
filed  a  motion  for  a  new  trial,  which  mo- 
tion contained  the  statutory  grounds  for  a 
new  trial.  This  motion,  on  the  same  day, 
was  overruled,  and  the  defendant  prosecutes 
this  appeal. 

Chas.  H.  Gamett,  of  Oklahoma  City,  for 
plaintiff  in  error.  Slgler  &  Howard,  of  Ard- 
more, for  defendant  in  error. 

MATHEWS,  C.  (after  stating  the  facts 
as  above).  Unless  the  judgment  enters 
against  defendant  by  default  was  absolutely 
void,  no  relief  can  be  granted  It.  The  stat- 
utes prescribe  the  procedure  to  be  followed 
to  have  judgments  vacated,  and  one  seeking 
such  relief  must  comply  with  the  prescribed 
statutory  procedure.  It  will  be  noted  the. 
Judgment  complained  of  was  entered  on  the 
7th  day  of  February,  1913,  and  defendant's 
attorney  was  apprised  of  that  fact  the  next 
day.  That  term  of  court  expired  on  the 
last  day  of  that  month,  but  the  motion  to 
vacate  the  Judgment  was  not  filed  until 
March  24,  1913.  Section  6035,  Bev.  Laws 
1910,  prescribes  the  time  when  the  applica- 
tion for  a  new  trial  must  be  made  and  Is 
as  follows: 

"The  application  fOr  a  new  trial  must  be 
made  at  the  term  the  verdict,  report  or  deci- 
sion is  rendered,  and  except  for  the  cause  of  new- 
ly discovered  evidence,  material  for  the  party 
applying,  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the 
trial,  or  impossibility  of  making  a  case-made, 
shall  be  within  three  days  after  the  verdict 
or  decision  was  rendered,  unless  unavoidably  pre- 
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[1]  Sectloa  6267,  ReT.  Laws  1910,  pre- 
scribes the  grounds  and  procedure  for  vacat- 
ing and  modl^lng  Judgments  In  the  district 
court,  and  is  as  follows: 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  judgments  or  orders,  at  or 
after  the  term  at  which  such  judgment  or  order 
was  made:  First  By  granttng  a  new  trial  for 
the  cause,  within  the  time  and  in  the  manner 
prescribed  in  section  6035.  Second.  By  a  new 
trial  granted  in  proceedings  against  defendants 
constructively  summoned,  as  provided  in  section 
4728.  Third.  For  mistake,  neglect  or  omis- 
sion of  the  clerk,  or  irregularity  in  obtaining 
the  judgment  or  order.  Fourth.  For  fraud, 
practiced  by  the  successful  party,  in  obtaining 
the  judgment  or  order.  Fifth.  For  erroneous 
proceedings  against  an  infant,  or  a  person  of 
unsound  mind,  where  the  condition  of  such 
defendant  does  not  appear  in  the  record,  nor 
the  error  in  the  proceedings.  Sixth.  For  the 
death  of  one  of  the  parties  before  the  judg- 
ment in  the  action.  Seventh.  For  unavoida- 
ble casualty  or  misfortune,  preventing  the  party 
from  prosecuting  or  defending.  Eighth.  For 
errors  in  a  judgment,  shown  by  an  infant  in 
twelve  months  after  arriving  at  full  age,  as 
prescribed  in  section  5142.  Ninth.  For  taking 
judgments  upon  warrants  of  attorney  for  more 
than  was  due  to  the  plaintiff,  when  the  defend- 
ant was  not  summoned  or  otherwise  legally  no- 
tified of  the  time  and  place  of  taking  snch  judg- 
ment." 

In  the  case  of  Hawkins  v.  Hawkins  (Okl.) 
153  Pac.  844,  tills  court,  in  discussing  tbls 
statnte,  said: 

"This  statute  has  been  frequently  construed  by 
this  court,  and  the  law  is  well  settled  that,  while 
great  discretion  is  allowed  the  trial  court  in 
the  control  of  its  judgments  and  orders,  and  in 
the  exercise  of  its  power  to  vacate  or  modify 
the  same  at  the  term  at  which  the  same  were 
rendered  or  made,  yet  the  court  is  without  ju- 
risdiction, at  a  subsequent  term,  to  take  any 
steps  towards  vacating  or  modifying  a  judg- 
ment or  order  of  the  court,  unless  there  is  a 
substantial  compliance  with  the  terms  of  the 
statute.  McAdams  v.  Latham,  21  Okl.  511,  96 
Pac.  584.  In  the  case  last  cited  plaintiff  had 
judgment  at  the  same  term,  but  after  the  stat- 
utory time  for  filing  a  motion  for  new  trial  had 
expired,  the  court  permitted  a  motion  for  new 
trial  to  be  filed,  and  granted  defendant  a  new 
trial  of  the  cause.  At  a  succeeding  term,  upon 
the  motion  of  the  plaintiff,  the  trial  court  set 
aside  the  order  granting  a  new  trial  of  the  cause. 
This  court  in  passing  upon  the  correctness  of 
the  last  order  says:  The  plaintiff  failing  to 
appeal  from  the  order  granting  a  new  trial, 
after  the  expiration  of  the  term  at  which  final 
judgment  was  entered,  there  must  be  a  substan- 
tial compliance  with  the  statute  to  give  the  court 
further  jurisdiction  to  modify,  vacate,  or  set 
aside  any  judgment  rendered  at  a  preceding 
term.'  McKee  v.  Howard,  38  Okl.  422,  134 
Pnc.  44 ;  Lookabaugh  v.  Cooper,  5  Okl.  102,  48 
Pac.  99;  Long  v.  Board  of  County  Commission- 
ers, 6  Okl.  128,  47  Pac.  IOCS;  Anderson  v. 
Chrisman,  37  Okl.  73,  130  Pac.  539." 

The  defendant  bas  failed  to  bring  its  case 
within  the  provisions  of  section  5085,  Rev. 
Laws  1910,  because  his  motion  was  not  made 
until  after  the  term  In  whidi  tbe  judgment 
was  rendered  had  lapsed.  Neither  does  It 
come  within  the  provisions  of  section  4728. 
Nor  was  there  any  irregularity  In  obtaining 
the  verdict  shown,  and  the  conduct  of  the 
clerk  did  not  occasion  it.  No  fraud  upon 
the  part  of  the  plaintiff  was  advanced  as 


a  reason  for  the  defoult,  and  the  facts  shown 
at  the  hearing  did  not  disclose  any  nnavoid- 
able  casualty  or  misfortnne  justifying  the 
default.  In  fact  the  defendant  did  not  bring 
itself  within  any  of  the  provisions  laid  down 
in  said  section  5267. 

[2,  3]  The  only  excuse  for  not  pleading  to 
the  amended  petition  within  the  20  days 
given  it  for  that  purpose,  as  shown  by  the 
aOidavlt  filed  at  the  hearing,  was  that  the 
attorney  was  absent  from  his  office  in  the 
discharge  of  his  professional  duties  in  other 
matters,  and  mistook  the  date  of  the  ex- 
piration of  time  given  him  to  plead,  and 
that  he  understood  that  the  cause  would  not 
be  assigned  for  trial  at  said  February  term. 
It  is  plainly  apparent  tliat  this  la  not  a  suf- 
ficient showing  to  authorize  the  vacating  of 
a  judgment  after  the  term  had  adjourned. 
If  the  same  had  been  filed  within  the  term 
while  the  court  still  had  discretionary  i»ow- 
er  over  the  judgment,  no  doubt  the  court 
would,  and  perhaps  should,  have  vacated  the 
same  upon  the  showing  made,  but  after  the 
term  had  lapsed  the  court  could  act  only 
as  authorized  by  statute  and  within  the  pro- 
visions of  the  statute,  and  the  ruling  of  the 
court  in  refusing  to  vacate  the  verdict  was 
correct,  and  must  be  sustained  unless  relief 
can  be  obtained  under  section  5274,  Rev. 
Laws  1910,  which,  as  far  as  applicable,  reads 
as  follows: 

"A  void  judgment  may  be  vacated  at  any 
time,  on  motion  of  a  party,  or  any  person  af- 
ilected  thereby." 

It  was  held  in  Spies  v.  Stone,  40  Okl.  542, 
189  Pac.  951,  that  "a  void  judgment  may  be 
vacated  at  any  time  on  motion  of  any  in- 
terested party."  The  fact  that  the  term  of 
court  at  which  the  judgment  waa  rendered 
had  expired  does  not  serve  to  give  a  void 
Judgment  any  standing.  It  may  be  attack- 
ed at  any  time  upon  motion  or  collaterally. 
Wheatland  Grain  &  Lumber  Co.  et  al.  y. 
Dowden,  26  QkL  441,  110  Pac  898;  Hard- 
ing V.  Glllett  et  al.,  25  Okl.  199,  107  Pac. 
665;  Nicoll  et  nx.  v.  Midland  Savings  &  Loan 
Co.,  21  Okl.  691,  96  Pac  744;  Anglea  t. 
McMaster  et  al.,  17  Oki.  601,  87  Pac  660;  In 
the  Matter  of  the  Application  of  Frank  Mc- 
Masters  for  a  Writ  of  Habeas  Corpus,  0  OlcL 
432,  60  Pac  280. 

Counsel  for  defendant,  who  did  not  rep- 
resent it  at  the  time  the  default  occurred, 
has  filed  an  able  and  exhaustive  brief,  and 
therein  raises  many  legal  points  against 
the  validity  of  the  Judgment,  and  we  are 
quite  sure  that  several  of  the  gn^ounds  urged 
here  would  have  been  amply  sufficient  to 
have  defeated  the  Judgment  if  the  same  had 
been  timely  interposed  before  the  default, 
but  we  are  convinced  that  none  of  the  same 
can  rescue  the  defendant  from  the  judgment, 
unless  it  be  the  one  advanced  that  the  judg- 
ment is  void  for  want  of  jnrlsdictlott.  It 
can  serve  no  good  purpose  to  discuss  the 
other  points  urged  in  the  brief,  and  we  wUl 
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G<xiflne  the  discussion  to  wbether  ot  not  the 
conrt  had  jurisdiction  to  render  the  judg- 
ment 

[4]  The  defendant  was  a  foreign  corpora- 
tion, with  its  principal  offices  at  Dallas,  Tex., 
and  had  designated  no  agent  in  the  state 
upon  whom  service  could  be  had,  so  the 
same  was  attempted  to  be  made  Jjy  publica- 
tion. 

Plaintiff's  petition  contained  two  counts: 
In  the  first  count  it  was  alleged  that  plaintiff 
and  wife  bad  executed  to  defendant  a  mort- 
gage upon  a  certain  tract  of  land  In  Carter 
county  to  secure  a  note  in  the  sum  of  }2,- 
485;  that  the  mortgage  was  filed  of  record 
in  the  office  of  the  register  of  d^s  of  that 
county;  that  the  notes  had  been  fully  paid 
and  satisfied;  and  tliat  the  defendant  had 
failed  to  release  the  same,  and  prayed  for 
Judgment  canceling  the  mortgage  and  remov- 
ing the  same  as  a  cloud  upon  his  title. 

In  count  No.  2,  the  plaintiff  repeated  the 
allegations  in  count  1,  and  pleaded,  further, 
that  defendant  liad  been  served  with  notice 
to  release  said  mortgage,  and  that  it  had 
failed  to  do  so  for  331  days,  and  prayed  for 
a  Judgment  in  the  sum  of  $24.85  for  each  day 
and  a  total  ta  $8,224.85.  In  the  case  of  Bal- 
lew  V.  Yonng,  24  Okl.  182.  108  Pac.  623,  23 
L.  R.  A.  (N:  S.)  1064,  It  is  held: 

"Where  it  is  stated,  in  an  affidavit  to  obtain 
service  by  publication,  that  a  defendant  Is  a 
nonresident  of  the  state,  and  service  cannot  be 
liad  u^oo  him  within  the  state,  and  such  a£S- 
davit  IS  otherwise  sufficient,  it  is  not  void  or 
voidable  because  facts  are  not  stated  therein 
showing  that  plaintiff,  by  the  oae  of  diie  dili- 
gence was  unable  to  make  service  of  smnmons 
upon  the  defendant."  Fenton  v.  Burleson,  33 
Okl.  230,  124  Pac.  1087;  Richardson  et  al.  v. 
Howard  (Okl.)  151  Pac.  887. 

Measured  by  the  foregoing  authorities,  we 
are  of  the  opinion  that  the  affidavit  for  pub- 
lication sufficiently  complies  with  the  stat- 
ute as  to  every  requirement,  unless  the  nature 
of  the  action  was  one  which  does  not  permit 
service  upon  the  defendant  by  publication. 
Section  4722,  Eev.  Laws  1910,  as  far  as  ap- 
plicable here,  reads  as  follows: 

"Service  may  be  made  by  publication  in  ei- 
ther of  the  following  cases :  In  actioDS  brought 
under  section  4671  •  •  •  where  any  or  all 
of  the  defendants  reside  out  of  the  state,  or 
where  it  is  stated  in  the  affidavit  for  service 
by  publication  that  the  plaintiff  with  due  dil- 
igence Is  unable  to  make  service  of  summons 
upon  such  defendant  or  defendants  within  the 
state;  *  •  ♦  in  actions  which  relate  to,  or 
the  subject  of  which  is,  real  or  personal  prop- 
erty in  this  stote,  where  any  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  the  relief  demanded  consists  wholly 
or  partly  in  excluding  him  from  any  Interest 
therein,  and  such  defendant  is  a  nonresident  of 
the  state  or  a  foreign  corporation.    •    •    •  " 

Section  4871,  as  far  as  applicable,  reads  as 
follows: 

"Actions  for  the  following  causes  must  be 
brought  in  the  county  in  which  the  subject  of 
the  action  is  situated,  except  as  provided  in  the 
next  section.    •    •    » 

"Fourth.  To  quiet  title,  to  establish  a  trust 
In,  remove  a  oloud  on,  set  aside  a  conveyance  of, 


or  to  enforce  or  set  aside  an  agreement  bo  convey 
real  property." 

[5-7]  Was  the  QcUoa  instituted  by  plalntlft 
one  wherein  the  statutes  authorize  a  sum- 
mons by  publication?  If  the  decree  sought 
to  remove  a  cloud  teom  the  title  to  real  prop- 
erty or  to  exclude  the  defendant  from  somd 
Interest  therein,  then,  the  defendant  being  a 
nonresident,  the  statute  authorized  the  ac- 
tion and  summons  by  publication  was  proper, 
but  if  the  plaintiff  is  seeking  relief  against 
the  defendant  personally,  then  summons  by 
publication  cannot  be  upheld.  In  Robinson 
v.  Kind,  23  Nev.  330,  47  Pac.  1,  977,  it  is 
said: 

"An  action  to  cancel  a  deed  of  real  and  per- 
sonal property  located  in  part  in  the  county  in 
which  the  action  is  brought,  is  an  action,  in 
part,  'for  the  recovery  of  real  property,  or  an 
estate  or  interest  therein,'  under  Gen.  Stats.  S 
3040,  and,  feeing  substantially  a  proceeding  in 
rem,  may  be  prosecuted  against  a  nonresident 
by  publication." 

From  Morris  v.  Graham  et  aL  (G.  C.)  61 
Fed.  53,  we  take  ttiis  excerpt: 

"A  bin  to  remove  cloud  from  title  to  real  es- 
tate lying  in  a  state  ia  not  an  action  in  per- 
sonam, to  which  personal  service  is  necessary, 
and  the  state  has  authority  to  provide  for  serv- 
ice upon  nonresidents  by  publication." 

In  Penuoyer  v.  Neff,  95  IT.  S.  714,  24  L.  Ed. 
565,  It  Is  said: 

"It  is  true  that.  In  a  strict  sense,  a  proceed- 
ing in  rem  is  one  taken  directly  against  prop- 
erty, and  has  for  its  object  the  disposition  ot 
the  property,  without  reference  to  the  title  of 
individual  claimants ;  but  in  a  larger  and  more 
general  sense  the  terms  are  applied  to  actiomi 
between  parties,  where  the  direct  object  is  to 
reach  and  dispose  of  property  owned  by  them, 
or  of  some  interest  therein.  •  •  •  So  far  as 
they  affect  property  in  the  state,  they  are  sub- 
stantiallv  proceedings  in  rem  in  the  broader 
sense  which  we  have  mentioned."  Tennant's 
Heirs  v.  Fretta.  29  U  N.  S.  625;   32  Oyc.  471. 

It  is  apparent  from  the  above  citations  that 
an  action  to  cancel  a  mortgage  of  record  up- 
on real  estate  is  one  in  rem.  The  statute 
on  that  subject  is  so  clear  that  it  is  suscep- 
tible of  no  other  construction.  In  fact,  sec- 
tion 4671  speciflcally  states  that  an  action  to 
quiet  title  to  real  estate  and  to  remove 
clouds  from  such  titles  are  local  actions. 

And  it  is  equally  apparent  that  an  action 
for  the  recovery  of  a  penalty  for  failure  to 
release  a  recorded  mortgage  after  the  same 
has  been  satisfied  ia  a  personal  action.  In 
no  sense  can  such  an  action  be  said  to  relate 
to  an  interest  in  real  property. 

Not  every  action  growing  out  of  transac- 
tions concerning  real  property  Is  local. 
Where  the  decree  sought  Is  to  operate  on  the 
person,  and  not  upon  the  real  property,  the 
location  of  the  property  indirectly  affected 
is  not  material. 

In  the  case  of  Chicago,  R.  I.  &  P.  Ry.  Cd. 
V,  Wynkoop,  73  Kan.  590,  85  Pac.  595,  the 
facts  showed  that  a  party  had  entered  into 
a  contract  with  a  railroad  company  wherein 
the  company  had  agreed,  when  procuring  the 
right  of  way  over  his  land,  to  permanently 
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maintain  an  opm  passageway  at  a  certain 
point  under  the  railroad  track,  so  that  the 
party  would  have  an  open  way  connecting  the 
two  parts  of  his  farm.  Afterwards  the  rail- 
road company  closed  up  this  passageway, 
and  the  party  Instituted  an  action  In  another 
county  for  an  injunction.  The  company  urg- 
ed that  it  was  an  action  in  rem,  and  could 
be  maintained  only  in  the  county  where  the 
subject  of  the  actitm  was  situated,  but  It  was 
held  such  an  action,  wlilch  bad  for  its  object 
the  preventing  of  the  closing  of  said  under- 
grade crossing,  was  an  action  in  personam. 

[I]  It  is  fundamental  that  no  valid  person- 
al judgment  can  be  obtained  against  a  party 
unless  he  is  personally  served  with  process 
within  the  state  or  voluntarily  enters  bis  ap- 
pearance. As  neither  of  these  conditions  ap- 
pear in  the  case  at  bar,  it  follows  that  the 
personal  judgment  against  the  defendant  in 
the  sum  of  $8,224.35  was  absolutely  void. 

Here  it  recurs.  What  is  the  status  of  the 
entire  judgment,  It  appearing  that  the  action 
for  the  cancellation  of  the  mortgage  of  rec- 
ord can  be  maintained  and  tlmt  the  action 
for  the  penalty  for  failure  to  release  cannot 
be  maintained  under  our  procedure?  We 
have  been  able  to  find  but  few  cases  where 
this  exact  situation  has  been  passed  upon  by 
any  court  The  case  of  Zimmerman  v. 
Barnes,  56  Kan.  419,  43  Pac.  764,  is  in  point 
and  it  was  there  held: 

"It  is  irregular  and  erroneous  to  join  claims 
only  personal  in  their  nature  with  others  where- 
in constructive  service  is  allowable,  and  then 
proceed  to  obtain  such  service  as  to  the  sev- 
eral incongruous  claims ;  and,  where  a  motion 
to  set  aside  such  service  is  seasonably  made,  it 
should  be  sustained." 

The  contrary  view  was  held  in  Porter 
Land  &  Water  Co.  r.  Baskin  (C.  O.)  43  Fed. 
323,  as  follows: 

"In  a  suit  to  establish  a  trust  in  real  es- 
tate, service  may  be  had  on  a  nonresident, 
though  the  bill  also  prays  for  an  accounting  and 
for  other  relief." 

To  the  same  effect  Is  Chesley  v.  Morton, 
9  App.  XMv.  461,  41  N.  Y.  Supp.  463: 

"The  complaint,  when  scrutinised,  will  be 
seen  to  have  two  aspects.  It  seeks  to  obtain  a 
judgment  against  the  defendant  for  the  amount 
claimed  to  be  due  by  him  to  the  firm  of  Morton 
&  Chesley.  In  this  aspect  it  is  purely  persoual 
in  its  nature.  But  the  demand  for  a  receiver  of 
the  partnership  effects,  with  power  to  sell,  shows 
that  more  is  sought  than  a  merely  personal  judg- 
ment. There  can  be  no  doubt  that  a  member  ot 
a  dissolved  partnership  has  a  lien  upon  its  as- 
sets. He  is  not  compelled  to  rely  upon  the  sol- 
vency of  his  copartner,  bnt  is  entitled  to  the  spe- 
cific appUcation  of  the  joint  assets  to  the  payment 
of  the  sum  due  him  upon  the  dissolution.  Lind- 
ley  on  Partnership  (6th  Eng.  IM.)  358,  542; 
Story  on  Partnership,  if  97,  347;  Taylor  v. 
Neate,  39  Ch.  Div.  538.  The  demand  of  the 
receivership  and  injunction  is  here  made  in 
order  to  effectuate  this  lien,  and  the  relief  pray- 
ed for  is  justified  by  the  allegations  of  the  com- 
plaint. Regarding  the  plaintiff's  suit  in  this 
aspect,  that  is,  as  one  brought  to  enforce  a  lien 
upon  the  partnership  assets  in  this  state,  it 
comes  precisely  withm  the  -rovisions  of  subdi- 
vision 6  of  section  438  of  the  Code,  and  there 
can  be  no  doubt  that  it  is  an  action  of  the  class 


which  may  be  begun  through  service  by  pub- 
lication. Specific  property  within  the  limits 
and  jurisdiction  of  this  state  is  sought  to  be  sub- 
jected to  a  Ucn  in  favor  of  the  plaintiff,  one  of 
the  actions  particularly  mentioned  in  Fennoyer 
V.  Neff,  supra. 

"But  one  further  question  remains  to  be  con- 
sidered. The  plaintiff  demands  a  greater  meas- 
ure of  relief  than  could  be  given  him  in  an 
action  begun  without  personal  service  of  sum- 
mons. Is  it  essential  to  the  granting  of  the  or- 
der that  the  action,  in  nil  its  aspects,  be  main- 
tained here?  We  think  not  Section  439  of  the 
Code  requires  the  complaint  to  show  'a  sufficient 
cause  of  action  against  the  defendant  to  be 
served.'  This  the  present  complaint  does.  It 
demands  a  measure  of  relief  which  the  court 
is  competent  to  grant,  together  with  more  which 
it  is  not.  It  frequently  happens,  however,  espe- 
cially in  equity  suits,  that  more  is  asked  than 
the  facts  proven  permit  the  court  to  grant  This, 
however,  is  no  obstacle  to  the  rendering  of  the 
decree  to  which  the  plaintiff  is  entitled.  The 
plaintiff,  if  he  proves  bis  case,  is  entitled,  se- 
cundum allegata  et  probata,  to  the  application 
of  the  New  York  assets  to  the  payment  of  his 
claim,  and_  this  right  is  'a  sufficient  cause  of 
action  against  the  defendant'  within  the  mean- 
ing of  section  439.  Porter  Land  &  Water  Co. 
V.  Baskin  (O.  C.)  43  Fed.  323,  decided  under 
the  California  Civil  Code,  is  an  authority  on 
this  point."  Neal  v.  Reynolds,  38  Kan.  432, 
16  Pac.  785. 

[9]  In  view  of  the  fact  that  the  two  counts 
state  separate  and  distinct  causes  of  action. 
In  no  way  relating  to  or  depending  upon  each 
other,  and,  further,  as  there  has  becu  no 
commingling  of  the  relief  granted  In  the 
judgment,  we  are  Inclined  not  to  follow  the 
rule  laid  down  In  the  case  of  Zimmerman  t. 
Barnes,  supra,  but  it  appears  to  us  that  the 
facts  In  the  case  at  bar  warrant  us  la  hold- 
ing with  the  last  two  above-quoted  cases  that 
the  joining  of  the  two  causes  of  action,  the 
one  being  maintainable,  and  the  other  not. 
In  the  same  petition  will  not  operate  to  viti- 
ate the  entire  procedure,  but  that  the  cause 
of  action  set  forth  in  the  first  count  in  the 
petition  was  properly  maintained  and  the 
judgment  rendered  therein),  oanceling  the 
mortgage  of  record  as  prayed  for,  valid  and 
regular,  but  that  the  cause  of  action  set 
forth  In  the  second  count  of  the  petition 
could  not  be  maintained  against  d  nonresi- 
dent defendant,  and  the  judgment  rendered 
thereon  was  void  for  lack  of  jurisdiction. 

[10]  After  the  court  bad  overruled  defend- 
ant's motion  to  set  aside  the  Judgment,  tlie 
defendant  filed  a  motion  for  a  new  trial, 
which  was  also  overruled.  Both  of  said  mo- 
tions were  overruled  on  the  same  uay,  and 
defendant  was  then  given  time  to  make  and 
serve  case-made  for  an  appeal.  It  was  not 
made  known  whether  the  appeal  was  taken 
from  the  action  of  the  court  In  orerrullng 
the  motion  to  set  aside  the  judgment  or  tlie 
motion  for  a  new  trial.  As  a  motion  for  a 
new  trial  to  review  the  order  of  the  court 
denying  a  motion  to  set  aside  a  judgment  Is 
unauthorized  by  statute  (Owen  v.  District 
Court  of  Oklahoma  et  al.,  43  Okl.  442,  143 
Pac.  17) ;  In  fact  a  vain  and  useless  motion, 
an  appeal  from  an  order  denying  such  a  no- 
tion would  also  be  a  nullity.    But  aa  anap- 
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peal  does  lie  from  M  order  of  the  eourt  deny- 
ing a  motion  to  set  aside  and  vacate  a  Judg- 
ment, w«  are  Inclined  to  hold  that  the  ap- 
peal taken  by  the  defendant  was  from  such 
order. 

[11]  Plaintiff  suggests  that  no  saiamons 
was  issued  by  defendant  upon  the  filing  of 
its  motion  to  set  aside  the  judgment.  The 
record  shows  that  plaintiff  appeared  at  tlie 
hearing  upon  the  motion  and  participated 
therein,  which,  of  course,  operated  as  a  wmIv- 
er  of  the  Issuance  and  service  of  sum- 
mons. 

We  recommend  that  the  judgment  based 
upon  the  cause  of  action  set  up  In  the  Arst 
count  of  the  petition,  canceling  and  hold- 
ing for  naught  the  mortgage  of  record,  be 
atflrmed,  and  that  the  judgment  based  upon 
the  second  count,  being  a  Judgment  against 
defendant  for  $8,224.35,  be  reversed,  and 
said  second  count  In  said  petition  be  dis- 
missed. 

PBR  CURIAM.     Adopted  In  whole. 


STINCHCOMB  et  at  v.  PATTESON. 
(No.  7476.) 

(Suprane  Court  of  OKlahoina.    Sept.  11, 1917.) 

(BvUahut  ty  *1i«  Court.) 

1.  Pasties  «=9l8— Kecesbabt  Fakties. 

All  parties  who  are  united  in  inteiest  as 
parties  plaiatifi  in  tlie  subject-matter  of  the  liti- 
gation must  be  joined  aa  plaintiffs,  unless  the 
consent  of  one  who  should  have  been  joined 
cannot  I>e  obtained,  in  which  event  be  may  be 
made  defendant;  the  reason  therefore  being 
stated  in  the  petition. 

(Additional  BvUalnu  by  Editorial  Staff.) 

2.  Paktibs  «39<H2)— "Bsai.  Pajktt  in  Intbb- 

E8T." 
The  test  of  whether  one  is  the  real  party 
in  suit  is.  Does  he  satisfy  tbe  call  for  the  per- 
son who  has  the  right  to  control  and  receive  the 
fruits  of  the  litigation?    The  rule  is  stated  in 
a  recent  ably   written  work   thus:    The  real 
party  in  interest,  within  the  meanluK  of  tlie  pro- 
vision of  the  Code,  is  the  person  who  will  be 
entitled  to  the  benefits  of  the  action  if  success- 
ful;   one  who  is  actually  and  substantially  in- 
terested in  the  subject-matter,  aa  distingiUBhed 
from  one  who  has  only  a  nomioal,  formal,  or  j 
technical  interest  in  or  connection  with  it  (miot-  i 
ing   Words   and    Phrases    Second    Series,    Real  r 
Party  in  Interest.) 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;   R.  McMillan,  Judge. 

Suit  by  G.  E.  Patteson,  doing  business  as 
G.  EX  Patteson  &  Co.  against  h.  Stinchcomb 
and  R.  E.  Robey,  doing  business  as  the 
Stlncbcomb  Grain  Company.  Judgment  for 
plaintiff,  and  defendants,  bring  error.  Re- 
versed, witli  instructions. 

Everest  &  Campbell,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Keaton,  Wells  &  Johns- 
ton, of  Oklahoma  City,  for  defendant  In  er- 
ror. 


WEST,  C.  This  suit  was  Instituted  la  tbe 
district  court  of  Oklahoma  county  by  Q.  B. 
Patteson,  doing  business  as  G.  E.  Patteson  & 
Co.  against  L.  Stinchcomb  and  B.  E.  Robey, 
doing  business  as  the  Stinchcomb  Grain  Com- 
pany. The  petition  contains  three  causes  of 
action  stated  In  separate  counts.  In  the 
first  count,  plaintiff  sought  to  recover  over- 
charges included  In  draft  attached  to  bill  of 
lading  on  cars  of  alfalfa  hay  sent  shippers 
order  by  defendant  to  the  plaintiff  at  Mem- 
phis, Tenn.,  and  in  the  second  and  third  counts 
for  damages  on  account  of  the  failure  of  de- 
fendant to  fulfill  certain  contracts  for  -de- 
livery of  alfalfa  bay  at  Memphis,  Tens. 
Cause  went  to  trial  to  a  jury  on  the  23d 
day  of  December,  1914,  and  on  the  24th 
day  of  December,  1014,  a  general  verdict 
was  rendered  in  favor  of  plaintiffs  and 
against  defendants  for  the  sum  of  $633.- 
73.  Plaintiff  in  error,  defendant  below,  pros- 
ecutes this  appeal  against  defendant  in  error, 
plaintiff  below,  to  review  this  verdict  and 
judgment  entered  thereon.  For  convenience 
the  parties  will  be  designated  as  they  were 
below.  This  cause  was  submitted  and  an 
opinion  delivered  In  the  case  by  the  court  in 
September,  1916,  reversing  said  cause  on  ac- 
count of  the  adnilsslon  by  the  trial  court  of 
Incompetent  evidence  offered  to  establish 
plaintiff's  first  cause  of  action.  Plaintiff 
then  filed  a  remittitur  as  to  first  cause  of  ac- 
tion and  petition  for  rehearing,  which  re- 
mittitur was  allowed  and  petition  for  rehear- 
ing granted,  and  cause  is  now  to  ha  consider- 
ed on  errors  assigned  applying  to  second  and 
third  causes  of  action  stated  In  plaintiff's 
petition.  Suit  was  brought  by  G.  E.  Patteson, 
alleging  that  he  was  a  sole  trader  doing  busi- 
ness under  tbe  name  of  G.  E.  Patteson  & 
Co.,  and  in  his  reply  to  the  answer  filed  by 
defendants,  plaintiff  designated  himself  in  the 
same  manner  as  in  the  petition.  During  the 
tilal  of  the  case  plaintiff,  G.  E.  Patteson, 
testified  that  O.  E.  Patteson  &  Co.  was  a 
firm  composed  of  G.  E.  Patteson  and  John 
R.  Pepper,  and  at  the  conclusion  of  the  evi- 
dence, defeudantB  interposed  a  demurrer  on 
the  ground  that  plaintiff  had  failed  to  make 
out  a  case  for  the  reason  that  there  was  a 
defect  of  parties  plaintiff,  and  that  the  suit 
bad  not  been  brought  in  the  name  of  the  real 
parties  in  Interest.  This  ctwtentlon  was 
urged  by  defendants  in  a  motion  for  judg- 
ment, notwithstauding  the  verdict  and  motion 
for  new  trial  and  the  action  of  the  trial  court 
in  failing  to  sustain  titis  contention  of  tbe 
defendants  is  complained  of  here. 

Sections  4681,  4690,  4691,  and  4692,  Rev. 
Laws  1910,  are  as  follows: 

"4681.  Plaintiff  to  he  Partv  in  Interest.  Ev- 
ery action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise 
provided  m  this  article;  bat  this  section  shall 
not  be  deemed  to  authorize  tbe  assignment  of 
a  thing  in  action,  not  arising  out  of  contract" 

"4690.  Joinder  of  Parties  Plaintiff.  All  per- 
sons having  an  interest  in  the  subject  of  the 
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actioii,  and  in  obtalnine  tlie  relief  demanded, 
may  be  j«ined  aa  plaintms,  except  as  otherwise 
provided  in  this  article. 

"4691.  Joinder  of  Parties  Defendant.  Any 
person  may_  be  made  a  defendant  who  has  or 
claims  an_  interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to 
a  complete  determination  or  settlement  of  the 
question  involved  therein. 

"4692.  AU  Interetted  to  &«  Joined.  Of  the 
parties  to  the  action,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defend- 
ants ;  but  if  the  consent  of  one  who  should  have 
been  joined  as  plaintiff  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  being 
stated  in  the  petition." 

In  case  of  St  Louis  &  San  Frandsoo  Bail* 
way  Co.  V.  Webb,  36  OU.  235,  128  Pac.  252, 
the  second  paragraph  of  the  ayUabus  Is  as 
follows: 

"Parties  Plaintiffs— Who  must  ,/offi.— Where 
two  parties  have  a  joint  interest  in  property, 
they  must  join  in  an  action  for  injuries  to  Buch 
property." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"Persons  who  have  a  joint  interest  mnst  sue 
jointly  for  an  injury  to  such  interest.  Joint 
owners  of  property  must  unite  as  plaintiffs  In 
one  action  lor  an  injury  thereto  or  for  a  conver- 
sion thereof." 

In  case  of  Jackson  et  al.  t.  McOllbray,  46 
Okl.  208, 148  Pac.  703,  the  court  in  the  second 
paragraph  of  the  syllabus  lays  down  the  fol- 
lowing rule: 

"Plaintiff  in  a  suit  in  ejectment  is  not  'the 
real  party  in  interest,'  as  intended  by  section 
4681,  Rev.  Laws  1910,  unless  he  is  a  party  who 
may  l>e  benefited  or  injured  by  the  judgment 
in  the  case." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"It  is  provided  by  statute  (R.  L.  1910,  |  4681): 
'Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest.  •  »  •  •  The  real 
party  in  interest  is  the  party  who  is  to  be  ben- 
efited or  injured  by  the  judgment  in  the  case. 
Stewart  v.  Price,  64  Kan.  191,  6T  Pac.  533, 
64  L.  R.  A.  581 ;  Bliss  on  Code  Pleadings,  sec. 
45;  Kinsella  v.  Sharp,  47  Neb.  664,  66  N.  W. 
634 ;  Lampkin  v.  M.  ft  O.  R.  Co.,  146  Ky.  614, 
142  S.  W.  1037;  Hoagland  v.  Van  Btten,  22 
Neb.  681,  35  N.  W.  869,  affirmed  on  rehearing 
in  23  Neb.  462.  36  N.  W.  755;  Simpson  v. 
Miller,  7  Cal.  App.  248,  94  Pac.  252;  Swift 
V.  Ellsworth,  10  Ind.  205,  71  Am.  Dec.  316; 
Bostwick  V.  Bryant,  113  Ind.  448,  469,  16  N. 
K.  878,  383;  Grimes  v.  CanneU.  23  Neb.  187, 
36  N.  W.  479.  In  Pomeroy's  Code  Rem.  sec. 
76,  it  is  stated:  'It  is  no  longer,  consistently 
with  the  provisions  of  the  Codes,  possible  for 
one  person  to  sue  "to  the  use  of"  another,  as 
was  common  in  some  states.  The  parties  ben- 
eficially interested  must  themselves  bring  the 
action '  Brady  v.  Chandler,  31  Mo.  28 ;  Weise 
V.  Gemer,  42  Mo.  527 ;  Van  Doren  v.  Relfe,  20 
Mo.  455;  Lytle  v.  Lytle,  2  Mete.  (Ky.)  127, 
128;  State  v.  Johnson,  52  Ind.  197;  Shane 
v  Francis.  30  Ind.  92;  Hollister  v.  Hubbard, 
11  S  I>.  461,  78  N.  W.  949;  Guernsey  v.  Tut- 
hill.  12  S.  D.  584,  82  N.  W.  190;  Frye  v.  Bank 
of  Illinois,  10  lU.  (5  Gilman)  332." 

In  Words  and  Phrases,  Second  Series,  vol. 
4,  page  132,  a  "real  party  in  interest"  is  de- 
fined as  follows: 

"The  test  of  whether  one  is  the  real  party  in 
suit  is,  Does  he  satisfy  the  call  for  the  person 
who  has  the  right  to  control  and  receive  the 
fruits  of  the  litigation?  The  rule  is  stated  in 
a  rec«nt  ably  written  work  thus.:   'The  real  par- 


ty in  interest,  wifliiD  the  meanins  of  the  provi- 
ston  of  the  Code,  is  the  person  wno  will  be  ea- 
titled  to  the  benefits  of  the  action  if  succeasfal; 
one  who  is  actually  and  substantially  interested 
in  the  subject-matter,  as  distinguished  from  on< 
who  has  only  a  nominal,  formal,  or  technical  in- 
terest in  or  connection  with  it.'  Gross  v.  Heck- 
ert,  120  Wis.  314.  97  N,  W.  952.  954." 

In  case  of  Niblo  v.  Drainage  Dist  No.  3  et 
al.,  160  Pac.  468,  the  court  in  the  second  para- 
graph of  the  syllabus,  lays  down  the  follow- 
ing rale: 

"  'Defect  of  parties'  means  too  few  and  not 
too  many  parties,  and  hence  is  not  synonymous 
with  'misjoinder  of  parties,'  which  means  an  ex- 
cess of  parties." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"'Defect  of  parties,'  under  our  statute  is  a 
ground  for  demurrer.  'Defect  of  parties'  means 
too  few  and  not  too  many  parties,  and  hence  is 
not  synonymous  with  'misjoinder  of  parties,' 
which  means  an  excess  of  parties.  31  Oyc.  294. 
Therefore  the  defect  in  the  instant  case  was 
failure  to  join  the  drainage  commissioner  as  de- 
fendant, without  which  plaintiff  could  not  prose- 
cute her  action." 

In  case  of  Atchison,  T.  &  S.  F.  By.  Co.  t.  • 
Hucklebrldge,   from  the  Supreme  Court  of 
Kansas,  handed  down  March  9,  1901,  62  Kan. 
506,  64  Pac.  p.  58,  second  paragmph  of  the 
syllabus  is  as  follows: 

"Civ.  Code,  i  91,  which  requires  defects  in 
petitions  other  than  those  which  appear  on  their 
lace,  and  other  than  those  of  jurisdiction  and  in 
statements  of  fact  to  be  set  up  by  answer,  does 
not  apply  to  a  petition  by  a  partner  who  con- 
ceals the  fact  of  partnership,  and  wrongfully 
brings  suit  in  his  own  name  for  an  injury  to 
the  partnership  property.  In  such  case  the  de- 
fendant, if  ignorant  of  the  partnership  until  dis- 
closed upon  the  trial,  may  then  raise  the  ob- 
jection without  the  amendment  to  his  answer." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"It  wonld  appear  from  the  record  that  the  fact 
of  Nichols'  partnership  relation  was  not  known 
to  the  plaintiff  in  error,  the  defendant  Itelow, 
until  it  was  disclosed  at  the  trial  on  hia  cross- 
examination.  No  objection  upon  the  ground  of 
a  defect  of  parties  plaintiff  was  then  made.  It 
was  first  made  upon  demurrer  to  plaintiJFs  evi- 
dence. It  was  afterwards  raised  upon  requests 
for  instmctioDs.  A  majority  of  the  court  are  of 
the  opinion  that  it  was  properly  raised  by  the 
defendant,  and  that  the  adverse  rulings  of  the 
court  upon  the  demurrer  to  the  evidence  and  the 
proffered  instructions  are  sufficient  grounds  upon 
which  to  predicate  the  claim  of  error.  It  is 
true  that  Civ.  Code,  f  91,  declares  that,  if  the 
objections  to  a  petition  do  not  appear  upon  its 
face,  they  must  be  made  by  answer,  and,  if 
not  made  in  that  way,  will  be  deemed  waived, 
excepting  objections  to  the  jurisdiction  of  the 
court  and  the  sufficiency  of  the  facts  stated  to 
constitute  a  cause  of  action ;  but  that  provision 
applies  to  defects  in  the  petition  known  to  the 
defendant  in  time  to  plead  them  before  liie  mak- 
ing up  of  the  issues  m  the  case,  and  not  to  de- 
fects concealed  by  the  plaintiff,  and  discovered 
on  the  trial  by  the  defendant.  In  the  latter  in- 
stance there  is  no  opportunity  to  plead  the  dis- 
covered defect  except  by  way  of  amendmrait  to 
be  allowed  in  the  discretion  of  the  court.  The 
plaintiff,  having  concealed  the  real  fact,  and  thus 
misled  his  adversary,  cannot  objeet  that  the 
defendant's  answer  lacks  a  disclosure  of  the  facts 
which  he  himself  should  have  been  the  first  to 
plead.  He  will  be  deemed  to  have  waived  the 
formal  pleading  of  that  by  the  defendant  which 
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he  himself  should  have  be«n  the  first  to  disclose, 
and  he  cannot  object  that  the  defendant  takes 
the  only  available  means  to  pMteet  himself 
against  the  false  petition." 

It  "would  thez«fare  appear  that  under  our 
Code  that  suits  most  be  prosecuted  by  the 
real  parties  In  Interest  and  that  wbere  two 
parties  have  a  Joint  Interest  in  property, 
they  most  Join  In  the  action  for  the  recovery 
of  Injuries  to  such  property  unless  relieved 
of  this  requirement  by  the  exceptions  to  sec- 
tion 4681,  supra,  and  the  instant  case  does 
not  come  within  such  exceptions. 

IThere  was  no  way  for  the  defendants  to 
reach  this  defect  of  parties  i^lntiff  except 
in  the  manner  in  which  they  attempted  to  do 
so,  for  the  reason  that  the  knowledge  as  to 
who  constituted  Fatteson  &  Co.  was  pecul- 
iarly to  the  plaintiff,  G.  E.  Fatteson,  and  he 
had  withheld  tbis  in  his  petition  and  reply, 
and  it  was  only  made  known  by  bis  testl-. 
mony  while  upon  the  stand. 

It  is  contended  at  some  length  by  learned 
oonnsel  for  plaintifF  that  under  the  rule  an- 
nounced In  M.  O.  &  6.  Ry.  Co.  v.  Collins, 
150  Pac.  142,  and  cases  cited,  amendments 
of  pleading  which  might  have  been  made  be- 
low on  motion,  to  correspond  with  the  proof, 
will.  In  the  Supreme  Court,  be  deemed  to 
have  been  made.  We  do  not  know  of  any 
case  construing  a  statute  like  or  similar  to 
section  4681,  supra,  that  recognizes  such 
practice;  that  Is,  where  the  appellate  court 
win  consider  the  pleadings  amended  so  as  to 
Bub&tltute  additional  necessary  parties  plain- 
tiff. If  the  plalntift  In  the  court  below  had 
asked  leave  to  substitute  additional  parties 
plaintiff  during  the  trial  of  the  case,  and  this 
had  been  permitted  by  the  court,  we  do  not 
believe  that  It  would  have  been  error,  unless 
it  could  have  been  shown  to  prejudice  de- 
fendants, but  this  was  not  done. 

As  to  who  was  the  proper  parties  plaintiff 
in  the  instant  case  was  peculiarly  within 
the  knowledge  of  the  plaintiff,  O.  E.  Fatte- 
son, and  for  some  reason  this  information 
was  withheld  in  the  pleadings  filed,  and  no 
attempt  made  in  the  trial  of  the  case  below 
to  substltnte  the  necessary  additional  party 
plaintiff,  and  now  upon  appeal  the  plaintiff 
asks  this  court  to  consider  the  pleadings 
amended.  As  stated,  we  are  unable  to  find 
any  law  that  would  uphold  this  contention  of 
ttie  plaintiffs.  Flaintlffs  in  their  brief  filed 
<;lte  several  esses  where  a  partner  may  sue 
for  a  bteadi  of  the  contract  made  by  him  in 
Ills  own  name  which  had  been  made  for  the 
benefit  of  the  firm,  but  in  the  instant  case 
tbe  contract  was  not  made  with  G.  E.  Patte- 
aon,  but  the  correspondence  and  exhibits  at- 
tached to  the  case-made  clearly  indicate  that 
tbe  contract  sued  on  by  plaintiff  was  en- 
tered into  by  Fatteson  &  Co.  on  the  one 
band,  and  the  Stinchcomb  Grain  Company 
on  the  other.  If  Fatteson  had  made  the  con- 
tract with  the  defendants  in  tbe  name  of 
G.  R  Fattes<»  and  the  defendants  had  not 
known  Fatteson  &  Co.   in  the  transaction, 


then  under  the  authorities  cited  by  defend- 
ants In  their  brief,  plaintiff  certainly  coulti 
maintain  this  suit  in  his  own  name,  but 
where  the  transaction  was  had  with  tbe  firm, 
we  know  of  no  case  sustaining  the  contention 
of  the  defendants,  that  one  partner  can  bring 
a  suit  in  his  own  name  for  damages  on  ac- 
count of  a  breach  of  contract  made  by  the 
firm.  It  Is  our  opinion  that  to  hold  in  the 
Instant  case  that  plaintiff  under  tbe  circum- 
stances could  prosecute  this  suit  would  in 
effect  destroy  the  viain  statutory  provision 
of  section  4681,  Rev.  Laws  1910,  supra. 

If  one  partner  can  bring  a  suit  for  a  part- 
nership composed  of  two  members,  then  he 
can  bring  a  suit  where  there  are  a  dozen, 
and  If  one  party  who  has  an  interest  in  the 
subject-matter  of  a  litigation  can  litigate  for 
all  parties  interested,  then  the  provision  of 
the  statute,  supra,  whidi  provides  that  the 
action  must  be  prosecuted  in  the  name  of  the 
real  parties  In  interest,  is  meaningless,  nuga- 
tory, and  void. 

Inasmuch  as  this  suit  is  not  iHrosecuted  In 
the  name  of  the  real  parties  in  interest,  and 
tbis  matter  was  called  to  the  attention  of 
the  court  below  before  cause  was  submitted 
to  tbe  Jury,  and  in  motion  for  Judgment, 
notwithstanding  the  verdict,  and  In  motion 
for  new  trial,  we  feel  that  this  cause  must, 
of  necessity,  be  reversed ;  and  it  Is  so  order- 
ed, with  Instructions  to  the  lower  court  to 
proceed  with  said  cause  not  in  conflict  with 
tbis  opinion. 

PER  CURIAM.     Adopted  In  wbolft 


ST.  lOUIS  &  S.  F.  R.  CO.  et  al.  v.  CITY  OP 

ADAetal.    (No.  5938.) 
(Supreme  Court  of  Oklahoma.    Sept  11,  1917.) 

(Byllabiu  by  the  Court.) 

1.  MtJNICIPAL    COBPOBATIONB   *=>513(1)— SPK- 

ciAi,  Assessment— KKLiKF—STATtiTE. 
Although  Laws  of  1907-1908,  p.  176,  f  7, 
(section  644,  Rev.  Laws  1910),  forbids  a  suit  to 
set  aside  any  special  assessment  provided  for  by 
Laws  of  1907-1908,  pp.  166-177  (sections  608- 
646,  Rev.  Laws  1910),  or  to  enjoin  the  levyinR 
or  collecting  of  any  such  assessment,  or  install- 
ment thereof,  or  interest  or  penalty  thereon,  etc., 
or  contesting  the  validity  thereof  on  any  ground, 
or  for  any  reason  other  than  tbe  failure  of  the 
city  coondl  to  adopt  and  publish  the  preliminary 
resolution  provided  for  in  cases  requiring  such 
resolution  and  its  publication,  and  to  give  notice 
of  the  hearing  on  the  return  of  the  appraisers, 
unless  such  suit  shall  be  commenced  not  more 
than  60  days  after  the  passage  of  tbe  ordinance 
making  such  final  assessment,  this  section  of  the 
statutes  (section  644,  Rev.  Laws  1910)  does  not 
affect  the  right  of  a  party  whose  property  is  sub- 
ject to  such  special  assessment  tp  obtain  equita- 
ble relief  from  the  same  to  the  extent  of  the 
city's  abandonment  of  tbe  improvement  for 
which  the  same  was  made. 

2.  Municipal  Cobpobations  «=>51S(1),  628— 

EXCESBIVI  ASSKSSMKNT  —  iHJTrifOnOI?  —  AP- 
PIiICATIOIl  AS  CBBOSTB. 

Under  tbe  provisions  of  article  12,  c.  10, 
Rev.  Laws  1910,  where  a  city  has,  in  accord 
with  tbe  provisions  of  said  article  12,  paved  cer- 
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tain  of  ita' streets  with  asphalt,  affecting  the 
property  of  a  steam  railway  company,  ana  has 
passed  a  proper  assessment  ordinance  to  meet 
the  cost  of  the  same,  but  its  mayor  and  coun- 
dlmen  have  informally  authorized  and  with  full 
knowledge  permitted  such  steam  railway  com- 
pany to  pave  at  its  own  expense  between  its 
tracks  and  two  feet  on  either  side  thereof  with 
"oak  headers"  where  its  tracks  cross  snch 
streets,  instead  of  with  asphalt,  as  it  would  oth- 
erwise be  reiiuired  to  do  by  Laws  1907-1908, 
pp.  166, 167,  (sections  610,  611,  Rev.  Laws  1910), 
and  where  the  prior  special  assessment  against 
such  steam  railway  company  includes  the  cost  of 
asphalt  paving  in  the  spaces  so  afterwards  paved 
with  "oak  headers,"  and  where  such  steam  rail- 
way company,  after  paying  two  of  the  ten  in- 
stallments assessed  it  on  account  of  the  asphalt 
pavement  so  made  and  also  on  accoont  of  as- 
plialt  pavement  so  omitted  affecting  ita  property, 
seeks  to  enjoin  the  collection  of  such  excessive 
portion  of  the  remaining  eight  installments  and 
to  have  such  excessive  portion  of  the  two  in- 
stallments already  paid  by  it  applied  as  a  credit 
to  the  remainder  of  the  third  installment  assess- 
ed against  it,  and  where,  although  nearly  three 
years  have  elapsed  between  the  date  of  such  spe- 
cial assessment  ordinance  and  the  suit  for  such 
injunction,  such  city  has  taken  no  steps  to  put 
down  nor  to  require  such  steam  railway  compa- 
ny to  put  down  asphalt  pavement  in  the  spaces 
covered  by  such  'loak  headers,"  and,  in  such 
suit,  alleges  no  intention  to  do  so,  the  proposed 
asphalt  pavement  in  such  spaces  will  be  deemed 
to  have  been  abandoned  by  such  city  and  the 
originally  anticipated  cost  of  such  portion  of 
such  improvement  will  be  deemed  an  excessive 
assessment  from  which  such  steam  railway  com- 
pany is  entitled  to  such  injunctional  relief. 

(a)  Since,  under  Laws  1907-1908,  p.  175,  part 
of  section  O  (section  642,  Rev.  Laws  1010),  the 
assessments  provided  for  and  levied  under  arti- 
cle 12,  c.  lO,  Rev.  Laws  1910,  together  with 
the  interest  thereon,  when  collected,  constitute  a 
separate  special  fund  to  be  used  to  pay  the  bonds 
and  interest  thereon  authorized  by  said  article, 
and  since  the  statutes  direct  the  application  of 
such  fund  to  no  other  purpose,  such  property 
owner  who  has  paid  such  excess,  although  with- 
out protest,  in  one  or  more  installments  may, 
in  such  a  case  as  this,  have  the  same  ap- 
plied as  a  credit  upon  future  installments  col- 
lectable against  his  property. 

Error  from  District  Court,  Pontotoc  Coun- 
ty; Tom  D.  McXeown,  Judge. 

Suit  by  the  St  Louis  &  San  Francisco 
Railroad  Company  and  others  against  the 
City  of  Ada,  a  municipal  corporation,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Reversed  and  remanded, 
with  instructions. 

W.  F.  Evans,  of  St.  Louis,  and  R.  A.  Klein- 
Schmidt  and  Fred  E.  Suits,  both  of  Okla- 
homa City,  for  plaintiffs  In  error.  J.  W. 
Dean,  City  Atty.,  and  VVlmblsh  &  Duncan, 
all  of  Ada,  for  defendants  in  eri'Dr. 

THACKER,  J.  This  case,  commenced  on 
September  1,  1913,  involves  a  question  of  er- 
ror of  the  trial  court  in  refusing  plaintiff  in 
error  an  injunction  against  defendants  in 
error  to  prevent  the  future  collection  of  an 
alleged  excessive  portion  of  a  special  assess- 
ment in  ten  annual  installments  against  it 
under  a  paWng  ordinance  of  September  19, 
1910,  passed  by  the  city  of  Ada,  In  accord 
with  the  provisions  of  article  12,  c.  10,  Rev. 
Laws  1910,  and  In  refusing  to  allow  plalntlS 


In  error  a  credit  to  the  amount  of  $403.41  up- 
on the  third  of  said  ten  installments  on  ac- 
count of  an  alleged  excess  of  $208.66  assess- 
ed for  and  paid  in  1911  as  a  part  of  the 
first  installment  and  I199.7S  assessed  for 
and  paid  in  1912  as  a  part  of  the  second  in- 
stallment 

This  paving  ordinance  called  for  asphalt 
pavement  affecting  the  property  of  the  own- 
ers in  two  paving  districts,  including  proper- 
ty of  the  plaintiff  in  error;  but  the  plaintiff 
in  error,  in  accord  with  an  informal  imder- 
standlng  between  itself  and  the  mayor  and 
city  council  of  the  city  of  Ada,  of  which  no 
record  was  made,  at  its  own  expense,  put 
down  "oak  headers"  between  and  on  either 
side  of  its  rails  for  the  space  of  about  nine 
feet  at  its  Broadway,  Townsend  avenue,  and 
Main  street  crossings,  In  lieu  of  such  asphalt 
pavement,  and  the  city  has  taken  no  subse- 
quent steps  and  alleges  no  intent  to  require 
or  put  down  asphalt  pavement  at  these  cross- 
ings. 

[1]  The  rights  and  duties  of  the  parties 
in  this  case  arc  governed  by  Laws  19O7-190S, 
pp.  16e-170  (sections  610,  Cll,  622,  028,  629, 
030,  and  631). 

The  plaintiff  in  error  claims  that  of  the 
total  amount  of  $6,121.77  assessed  against 
it  for  asphalt  paving  at  its  Broadway  cross- 
lug,  $748.58  is  excessive;  that  of  the  total 
amount  of  $2,937.07  assessed  against  It  for 
asphalt  paving  at  its  Townsend  avenue  cross- 
ing, $799.42  is  excessive;  that  of  the  total 
amount  of  $4,026.28  assessed  against  it  for 
asphalt  paving  at  its  Main  street  crossing, 
$1,039.07  is  excessive;  and,  as  will  be  seen 
from  the  foregoing,  that  the  total  amount 
of  these  excessive  assessments  against  it  for 
the  ten  years  is  $2,587.07. 

The  plaintiff  in  error  asserts  in  its 
brief  that  while  the  total  amount  assessed 
against  property  owners  in  the  two  paving 
districts  is  $84,889.72  (Instead  of  $84,123.72 
as  alleged  in  Its  petlUon),  Including  $5,022.92 
assessed  against  the  property  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
aud  paid  by  it  in  accord  with  the  provisions 
of  section  633,  Rev.  Lews  1910,  the  actual 
cost  of  the  improvement  was  only  $77369-91. 
which  is  $6,253.81  less  than  the  total  amount 
assessed  against  such  property  owners,  not- 
withstanding It  apparently  admits  that  this 
$77,869.91  does  not  include  the  cost  of  the 
paving  on  account  of  which  said  $5,022.92 
was  assessed  against  the  property  of  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny, and  paid  by  the  latter,  so  that  we  feel 
justified  in  construing  Its  brief  as  admitting 
In  effect  that  the  actual  cost  of  the  entire 
Improvement  was  $82,892.83,  which  the  trial 
court  found  from  the  evidence  to  be  the  cost 
of  the  same.  Since  It  Is  obvious  that  if  the 
total  assessment  of  $84,889.72  Includes  said 
$5,022.92,  the  subtrahend  to  be  used  in  ascer- 
taining tiie  total  amount  of  the  excess  assess- 
ed against  the  property  in  said  districts  must 
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Inclnde  tbe  cost  of  the  paTlng  on  account  of 
whldi  said  $5,022.92  was  assessed,  It  'will  be 
seen  that  the  actual  cost  of  the  entire  im- 
proTement  in  these  districts  is  only  ^,996.89 
less  than  the  total  amount  assessed  against  all 
the  property  In  these  districts,  which  Is  $590.- 
18  less  than  the  plaintifCs  in  error  claim  to  be 
the  excess  of  the  leyy  against  itself. 

It  also  appears  that  80  bonds,  each  for 
$1,000,  besides  interest,  were  Issued,  and  that 
78  of  these  bonds  were  delivered  to  the  con- 
stmctlon  company  In  full  payment  for  the 
asphalt  pavement  put  down,  leaving  two  of 
these  bonds  still  in  the  hands  of  the  city. 

The  plalntitC  in  error  has  not  only  failed 
to  explain  the  foregoing  discrepancies  In  its 
figures  or  tbe  relation  of  some  of  them  to 
the  question  of  the  amount  of  tbe  excess  as- 
sessed against  its  property,  tnit  does  not 
make  clear  Just  how  it  claims  tills  excess  of 
$2,587.07  arises,  althongh  apparently  attrib- 
uting it  to  tbe  fact  that  the  city  of  Ada  ab- 
stained from  requiring  solid  concrete  paving 
in  certain  spaces  at  its  aforesaid  street  cross- 
ings and  permitted  tbe  plaintiff  in  error  to 
put  down  "oak  headers"  therein  at  its  own 
expense.  Both  the  briefs  and  the  record 
attoond  in  apparently  inconsistent  and  ir- 
relevant, and  certainly  confusing,  figures  and 
statements;  bnt,  although  it  does  not  seem 
absolutely  certain  that  the  total  excess  in 
the  amount  assessed  is  against  tbe  property 
of  tbe  plaintiff  in  error,  it  appears  reason- 
ably certain  that  the  assessment  against  its 
property  is  for  at  least  $1,996.88  in  excess  of 
the  cost  of  the  improvement  chargeable  there- 
to on  account  of  the  omission  to  pave  with 
asphalt  tbe  space  where  the  plaintiff  in  error 
put  down  "oak  headers,"  and  that  the  plain- 
tiff in  error  is  entitled  to  have  this  amount 
deducted  from  flje  total  amount  assessed  if, 
as  we  think,  tbe  city  should  be  regarded  in 
this  case  as  having  abandoned  its  purpose 
to  moke  or  require  asphalt  pavement  in  these 
spaces  at  these  crossings  under  tbe  ordinance 
mentioned.  In  Shultz  v.  Rltterbusch,  Coun- 
ty Treasurer,  etc.,  38  OkL  478,  134  Pac.  961, 
It  was  held: 

"Where,  pursuant  to  article  2,  c.  8,  Sesa.  Laws 
1001  (article  6,  c.  12,  Wilson's  Rev.  &  Ann.  St. 
1903),  proceedings  were  commenced  for  the  con- 
struction of  street  improvements  and  progressed 
■o  far  as  to  result  in  a  contract  between  tbe  city 
and  a  construction  company,  the  execution  of 
which  was  thereafter  perpetually  enjoined,  and 
where  pending  atdd  proceedings  an  act  approved 
April  17,  1908,  was  passed,  after  which  the  city 
abandoned  all  proceedings  under  the  former,  and 
proceeded  to  make  the  proposed  improvements 
under  tbe  latter  act  before  the  same  became  ef- 
fective, which  were  abondond,  and  where,  after 
said  act  became  effective,  the  city  passed  and 
published  the  resolution  ot  intention  m  question, 
the  commencement  of  the  assessment  in  contro- 
versy, and  which  is  nnasBSiled,  held,  that  Comp. 
Laws  1909,  i  732,  means  that  the  proceedings,  if 
commenced  under  the  prior  act,  should  not  be 
affected  by  the  latter  act  and  might  be  complet- 
ed, if  at  all,  pursuant  to  the  prior  act;  held,  fur- 
ther, that  all  proceedings  of  the  city  council 
lookioK  to  said  improvements  were  necessary 
preliiunary  steps  to  be  taken  by  the  common 


council,  and  in  its  discretion  might  be  receded 
from  at  any  time  before  the  contract  for  the 
improvement  is  concluded." 

In  4  McQnlllln,  Municipal  Corporations,  | 

1847,  it  Is  said: 

"Unless  restricted,  pnblic  improvements  pro- 
posed or  begun  may  be  discontinued  or  abandon- 
ed by  the  municipal  corporation.  As  mentioned 
elsewbere,  usually  the  municipal  corporation  is 
the  sole  Judge  as  to  whether  certain  improve- 
ments should  be  made,  and  if  it  orders  such  im- 
provements to  be  made,  it  may  lawfully  abandon 
them  and  all  proceedings  relating  thereto,  pio- 
vided  such  step  is  seasonably  taken." 

Ill  Chicago  T.  Weber,  94  lU.  App.  561,  it  is 
held  that  property  owners  assessed  for  an 
improvement  cannot  prevent  the  city  from 
abandoning  the  sam& 

And  in  Toledo  v.  Jacobson,  11  Ohio  Cir. 
Ct  R.  220,  6  O.  O.  D.  137,  a  failure  to 
comply  with  certain  statutory  provisions  was 
held  to  be  an  aband(Himent  of  a  proposed 
improvement  on  the  part  of  the  city,  al- 
though in  that  case  a  general  provision  of  a 
section  of  the  statute  found  in  another  chap- 
ter that  after  six  months  have  elapsed  with- 
out tbe  city  having  proceeded  with  tbe  pro- 
posed Improvement  it  shall  be  held  to  have 
aliandoned  It  was,  by  construction,  held  ap- 
plicable. Gage  V.  Chicago,  193  IlL  108,  61 
N.  E.  860;  Sowers  v.  Cinn.,  etc.,  R,  Co.,  162 
Ind.  676,  71  N.  E.  134;  Re  RotHgnac  St.,  4 
Rob.  (La.)  357;  Mayor,  etc.,  of  Baltimore  t. 
Mnsgrave,  48  Md.  272,  30  Am.  Rep.  468; 
Re  Military  Parade  Ground,  60  N.  Y.  819. 

[2]  It  is  contended  by  defendant  in  error, 
and  the  trial  court  held,  that  the  plaintiff  in 
error  Is  precluded  l>y  Laws  of  1007-1908,  p. 
176,  {  7  (section  644,  Rev.  Laws  1910),  from 
questiotilng  the  assessment  against  it  (Weav- 
er T.  City  of  Chlckasba,  36  Okl.  226, 12S  Paa 
305 ;  Norris  v.  City  of  Lawton,  148  Pac  123), 
but  tbe  plaintiff  in  error  claims  and  it  ap- 
pears to  be  conceded,  that  as  a  result  of  the 
conduct  of  the  dty  subsequent  to  the  assess- 
ment In  omitting  to  pave  tbe  spaces  mention- 
ed at  tbe  three  street  crossings  mentioned, 
there  is  an  excessive  assessment,  so  that  the 
question  here  arises  out  of  sulwequent  events, 
and  was  not  involved  in  nor  determined  by 
that  assessment. 

Although  Laws  of  1907-1908,  p.  17«,  i  7. 
(eoc'tion  644,  Rev.  Laws  1910),  forbids  a  suit 
to  set  aside  any  special  assessment  provided 
for  by  Laws  of  1907-1908,  pp.  166-177  (sections 
C08-646,  Rev.  Laws  1910),  or  to  enjoin  the 
levying  or  collecting  of  any  such  assessment, 
or  installment  thereof,  or  Interest  or  penalty 
thereon,  etc.,  or  contesting  the  validity  thereof 
on  any  ground,  or  for  any  reason  other  than 
tbe  failure  of  the  city  council  to  adopt  and 
publish  the  preliminary  resolution  provided 
for  in  cases  requiring  such  resolution  and  its 
publication,  and  to  give  notice  of  the  hearing 
on  the  return  of  tbe  appraisers,  unless  such 
suit  shall  l>e  commenced  not  more  than  60 
days  after  the  passage  of  the  ordinance  mak- 
ing such  final  assessment,  this  section  of  tbe 
statutes  (section  644,  Rev.  Laws  1910)  does  not 
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affect  the  right  of  a  party  whose  property  is 
subject  to  such  special  assessment  to  obtain 
equitable  relief  from  such  special  assess- 
ment to  the  extent  of  the  city's  abandonment 
of  the  Improvemeat  for  which  the  same  was 
made. 

It  must  be  obvious  that  this  statute  does 
not  and  cannot  make  an  assessment  collecta- 
ble regardless  of  the  conduct  of  the  city 
subsequent  to  the  passage  of  the  ordinance, 
as  where  the  city  has,  as  in  this  case,  aban- 
doned in  part  the  projected  pavement  ui^der 
such  ordinance. 

In  the  case  of  Spitzer  t.  City  of  El  Reno, 
41  Okl.  430,  138  Pae.  797,  where  interest  to 
the  amount  of  $14,549.17  had  accrued  prior 
to  the  ccHnpletlon  of  the  construction  of  cer- 
tain street  improvements  for  which  the  con- 
tractor was  to  accept  the  bonds  at  their  face 
value  when  such  improvements  were  com- 
pleted and  $7,600  had  been  collected  as  pen- 
alties for  delinquencies  in  the  payment  of  the 
first  installment  of  the  special  assessment, 
it  was  said  that  neither  the  city  nor  the  hold- 
er of  any  Ix>nd  for  the  payment  of  which  the 
adequate  provision  required  by  statute  had 
been  made  had  any  right  to  or  interest  in  ex- 
cessive collections  made  under  such  special 
assessment,  and  that  the  same  may  be  return- 
ed to  the  property  owners  paying  It.  The 
reason  for  the  holdings  In  tliat  case  supports 
the  conclusion  arrived  at  In  the  Instant  case 
that  where  a  city  has  abandoned  a  portion 
of  a  proposed  improvement  it  is  not  entitled 
to  collect  that  portion  of  the  special  assess- 
ment which  was  made  on  account  of  the 
abandoned  portion  of  the  improvement,  as  it 
would  be  not  only  useless,  but  detrimental, 
to  allow  the  city  to  collect  the  same. 

The  judgment  of  the  trial  court  is  reversed, 
and  this  cause  is  remanded,  with  instructions 
to  enter.  In  accord  with  the  views  expressed 
In  this  opinion,  judgment  allowing  the  plain- 
tur  in  error  a  credit  for  excessive  payments 
in  1911-1912,  and  enjoining  the  future  collec- 
tion of  excessive  assessment  against  it,  to 
which  end  the  trial  court  may,  if  it  thinks 
necessary  or  proper,  grant  another  trial  or 
hear  additional  evidence  as  to  the  amount  of 
such  excessive  levies.  All  the  Justices  con- 
curring, except  Justice  OWEN  who  was  not 
present. 


HUTCHISON  V.  BROWN.    (No.  7790.) 

(Supreme  Court  of  Oklahoma.     Oct.  24,  1910. 

Rehearing  Denied  Sept  26, 1917.) 

(Syllabvt  6v  ih.e  Court.) 

1.  Ejectment  ®=58G(3)  —  Pbesumption  and 
BuRDKN  or  Phoop— Validity  or  Deed. 
In  a  suit  in  ejectment  and  to  quiet  title, 
where  the  plaintiff  introduces  in  evidence  a 
duly  acknowledged  general  warranty  deed,  le- 
gnl  in  its  terms  and  valid  upon  its  face,  from 
the  owner  of  the  record  title  to  the  land  in  con- 
troversy, purporting  on  its  face  to  convey  to 
such  plaintiff  the  title  to  such  lands,  such  deed  is 
prima  fncie  evidence  of  title,  and  the  burden  of 


proving  the  invalidity  of  such  deed  by  reason 
of  the  minority  of  its  Indian  grantor  is  upon 
the  defendant  assctrting  snch  invalidity. 

2.  Indians  «=»13  —  Bnkoumknt  Recobd»— 
bvidsnok. 

While  the  enrollment  records  of  the  office  cf 
the  commissioner  to  the  Five  CSvilized  Tribes 
are  condusive  evidence  of  the  facts  shown  by 
such  records  as  to  the  age  of  a  Creek  Indian 
allottee,  such  records  are  not  conclusive  as  to 
matters  not  shown  thereby. 

3.  AfFXAi.  AND  KaaoB  «=>490(l)— Rscobd— 
Showino  Fbesentahon  or  Questions  to 
Trial  Cotjkt. 

On  appeal  to  this  court,  an  asdgnment  of 
error  will  not  he  considered  by  this  court  when 
it  is  not  clearly  shown  by  the  record  that  the 
proposition  involved  was  presented  to  the  trial 
court,  or  that  the  trial  court  had  the  oppor- 
tunity to  pass  upon  the  question  before  its 
final  action  in  the  cause. 

4.  Apfeai.  and  Ebbob  9=9499(1)— Record- 
Issue. 

The  record  and  agreed  statement  of  facts 
examined,  and  held  that  it  is  not  clearlj  shown 
that  tlie  issue  of  champerty  was  presented  to, 
or  considered  or  tried  by,  the  lower  court. 

6.  OHAHPEBrrr  and  Maintenance  «=37(2)— 
p1.badino  and  aobeed  statement  or 
Facts. 
An  agreed  statement  of  facts,  which  merely 
states  that,  at  the  time  of  the  execution  of  a 
deed  which  is  attacked  as  being  champertous,  an- 
other person  had  been  in  possession  of  the  land 
which  is  attempted  to  be  conveyed  by  the  deed, 
for  a  period  of  eight  days,  and  had  paid  some 
taxes  on  the  land,  and  which  does  not  show 
that  such  possession  was  adverse  to  the  grantor 
in  the  deed,  and  which  does  not  purport  to  show 
that  the  grantor  or  those  by  whom  he  claimed 
had  not  been  in  possession  of  the  land,  or  the 
reversion  and  remainder  thweof,  or  had  not 
taken  the  rents  and  profits  thereof  for  the  space 
of  a  year  before  the  date  of  such  deed,  does  not 
tend  to  establish  that  such  deed  is  void  on  ac- 
count of  champerty. 

6.  Taxation  ©=>730,  805(3)— Tax  Deed— Va- 
UDirr— Limitations. 

Where,  under  the  laws  and  treaties  of  the 
United  States,  an  Indian  homestead  is  exempt 
from  taxation  by  a  state  and  its  subdivisions,  a 
levy  and  assessment  of  taxes  thereon,  a  sale  of 
such  lands  for  taxes,  and  a  tax  sale  certificate 
issued  in  pursuance  of  snch  sale,  are  absolute 
nullities;  and  the  issuance  and  recording  of  a 
tax  deed,  based  upon  such  void  proceedings,  does 
not  set  in  operation  the  short  statnte  of  limi- 
tations against  an  action  to  recover  such  land 
from  a  holder  under  such  deed  or  to  avoid  such 
deed. 

7.  Taxation  «Ba805(3)— Nonexempt  Laitd— 
VAUDrrr  of  Deed— Iomitatiohs. 

Where  such  an  exempt  homestead  is  indud- 
ed  in  a  tax  deed,  which  also  purports  to  oonvey 
land  not  exempt,  and  the  purported  conveyance 
of  the  two  separate  tracts  is  based  upon  separate 
levies,  assessments,  salM,  and  sale  certlncates, 
and  the  consideration  is  divisible,  and  ail  of 
the  proceedings,  indttding  the  deed,  are  had  in 
accordance  with  the  laws  of  the  state,  the  deed 
is  not  void  as  to  the  nonexcmpt  land,  and  the 
short  statute  of  limitations  runs  against  such 
deed,  after  its  recordation,  as  to  the  nonexempt 
land, 
a  Taxation  <83»806(1)— Tax  Titlb— Loota- 

TTONS. 

Where  the  record  owner  of  all  of  the  rights 
under  a  valid  tax  deed  is  not  brought  Into  a 
suit  until  after  the  expiration  of  the  period 
of  the  short  statute  of  limitations,  the  bringing 
of  the  suit  against  other  persons,  who  have  no 
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Interest  in  the  land,  does  not  toll  the  statute 
as  to  such  record  owner. 

'9.  DiaiflSSAL  AND   NONsinT  4=>10  —  Jttdg- 
MKNT  «=»648— VOLUMTABX  ViBltiaaAIi—DlB- 

CRETion  or  GousT— Res  Adjtuoioata.. 
After  a  trial  court  sustains  a  demurrer  to 
the  evidence  of  the  plaintiff,  it  is  within  the  dis- 
cretion of  such  court  to  set  aside  the  order 
Bustainini;  the  demurrer  and  allow  the  cause  to 
he  dismissed  by  plaintiff  without  prejudice. 
Record  examined,  and  held  that  a  certain  order, 
allowing  sudi  a  dismissal  without  prejudice, 
after  a  demurrer  had  been  sustained  to  the  evi- 
dence, is  in  eSect  a  setting  aside  of  the  order 
sustaining  the  demurrer,  and  that  such  order 
sustaining  demurrer  is  not  res  adjudicate  in  a 
subsequent  suit  between  the  same  parties  on  the 
same  subject-matter. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Okfuskee  Coun- 
ty ;  Geo.  C.  Crump,  Judge. 

Suit  for  ejectment  and  to  quiet  title  by 
George  Brown  against  R.  G.  Davenport,  3. 
R.  Morton,  and  Frank  P.  Hutchison,  in  which 
defendant  Davenport  filed  a  disclaimer,  and 
defendant  Hutchison  filed  an  answer  and 
cross-petition.  Judgment  for  plaintiff  estab- 
lishing the  disclaimer,  finding  defendant 
Morton  in  default,  and  against  defendant 
Hutchison,  and  he  brings  error.  Affirmed  In 
part  and  reversed  and  remanded  In  t>art 

Frank  P.  Hutchison,  of  Oklahoma  City, 
pro  se.  Vemor  &  Vemor,  of  Muskogee,  for 
defendant  In  error. 

JOHNSON,  a  This  action  involves  60 
acres  of  the  allotment  of  David  Drew,  a 
freedman  dtlzen  of  the  Creek  Nation  of  In- 
dians. Forty  acres  of  the  land  was  the 
hcmiestead  allotment,  and  the  other  20  acres 
was  a  part  of  the  surplus  allotment  Tixe 
enrollment  records  In  the  office  of  the  com- 
mission to  the  Five  Civilized  Tribes  showed 
that  the  allottee  was  enrolled  in  August, 
1808,  as  being  seven  years  of  age  at  the  time 
Of  enrollment,  without  disclosing  the  exact 
birthday.  ITie  two  tracts  of  land  were 
assessed  for  taxes  for  the  year  1009,  by  the 
assessing  officers  of  Okfuskee  county,  where 
the  land  was  situated,  being  assessed  In  sep- 
arate parcels,  aud  was  placed  upon  the  tax 
rolls  of  the  county  for  taxing  purposes  for 
that  year.  Thereafter,  on  account  of  non- 
payment of  the  taxes,  the  cotmty  treasurer 
of  Okfuskee  county  offered  for  sale  said  re- 
spective tracts  for  the  taxes,  penalties,  and 
costs.  There  being  no  bidders  at  the  sale,  the 
land  was  bid  off  by  the  treasurer  in  thie 
name  of  the  county,  and  tax  sale  certificates 
were  Issued;  and  subsequently  these  certifi- 
cates were  purchased  by,  and  assigned  by  the 
county  to,  one  R.  G.  Davenport  Upon  Au- 
gust 1,  1012,  the  allottee  executed  his  war- 
ranty deed,  purporting  to  convey  the  60 
acres  of  land  to  one  Frank  8.  Miller,  this 
deed  ha-ving  been  duly  filed  for  record  on 
August  2,  1912. 

trpon  Atigust  2,  1912,  upon  presentation 


and  demand  by  the  said  Davenport,  the  hold- 
er thereof,  of  the  tax  sale  certificates,  the 
said  county  treasurer  executed  and  issued  to 
the  said  Davenport  his  tax  deed  covering 
said  lands,  which  deed  was  filed  of  record  In 
the  office  of  the  register  of  deeds  of  said 
county  upon  September  9,  1912.  Upon  Oc- 
tober 29,  1012,  the  said  Davenport,  the 
grantee  in  the  tax  deed,  for  a  valuable  con- 
sideration, purported  to  convey  all  of  bis 
right  title,  and  interest  In  the  land  to  Frank 
P.  Hutchison,  the  deed  evidencing  such  con- 
veyance having  been  filed  for  record  on  No- 
vember 7,  1912.  On  November  6,  1912,  the 
said  Ftank  8.  MUler,  grantee  of  the  allot- 
tee, for  a  valuable  consideration,  by  quit- 
claim deed,  conveyed  to  George  Brown  all  of 
his  right,  title,  and  Interest  in  the  land,  this 
deed  having  been  filed  of  record  upon  No- 
vember 11,  I9li. 

Upon  April  8,  1918,  the  said  George  Brown 
ffled  In  the  district  court  of  Okfuskee  coun- 
ty a  suit  against  the  said  R.  G.  Davenport 
and  one  J.  R.  M6rton,  alleging  that  he 
(Brown)  was  the  owner  of  the  legal  and 
equitable  Interest  to  said  land;  that  the  tax 
deed,  as  to  the  homestead  40  aci-es,  was 
void ;  and  praying  for  the  right  to  redeem  as 
to  the  20  acres  of  surplus  landt  and  that  the 
said  R.  G.  Davenport  and  J.  R.  Morton  be 
declared  to  have  no  farther  toterest  In  the 
land.  The  evidence  does  not  disclose  what 
Interest  Morton  was  supposed  to  have  had 
in  the  land.  Originally,  Hutchison  was  not 
made  a  party  to  the  above-mentioned  suit; 
but  on  February  17,  1914,  the  said  district 
court  entered  an  order  permitting  the  said 
plalntlflr  therein  to  make  the  said  Frank  P. 
Hutchison  a  party  defendant  and  summons 
In  said  action  was  served  on  the  said  Hut- 
chison Ml  that  date.  On  May  29,  1013,  dur- 
ing the  pendency  of  the  suit  mentioned  in 
this  paragraph,  the  said  Prank  P.  Hutchison, 
for  a  valuable  consideration,  procured  a 
quitclaim  deed  to  said  lands  from  the  allot- 
tee, this  deed  havtog  been  filed  of  record  on 
February  28,  1914.  Upon  October  16,  1914, 
the  above-mentioned  suit  was  disposed  of  by 
the  said  district  court,  as  shown  by  an  order 
of  said  court,  which  reads  as  follows,  to  wit: 

"1259.  George  Brown,  Plaintiff,  v.  R,  O.  Dav- 
enport et  al..  Defendants.  Dismissed.  Now,  on 
this  the  Mth  day  of  October,  1914,  the  same 
beiM;  an  adjourned  day  of  the  regular  October, 
1914,  term  of  the  district  court,  the  above-en- 
titled cause  came  on  to  be  heard,  and  the  plain- 
tiff appiearing  by  his  attorneys  of  record,  Ver- 
Bon  andVemon,  and  the  defendant  auoearing  by 
their  attorneys  of  reocml,  J.  C.  Wright  aftd 
Frank  P.  Hutchison,  and  the  court  being  fullv 
advised  in  the  premises,  sustains  the  demurrer  of 
the  defendant  Frank  P.  Hutchison  to  the  evi- 
dence of  the  plaintiff's  witnessses,  to  which  the 
plaintiff  excepts;  plaintiff  dismisses  said  cause 
without  prejudice." 

Upon  October  20,  1914,  four  days  after  the 
dismissal  of  the  above-mentioned  suit,  the 
Pause,  from  the  judgment  to  which  this  ap- 
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peal  was  prosecuted,  was  filed  in  the  said 
district  court  by  the  said  George  Brown,  as 
plaintiff,  against  the  same  defendants,  R.  G. 
Davenport,  J.  R.  Horton,  and  Frank  P.  Hut- 
chison, and  concerning  the  same  subject- 
matter  as  that  in  the  above-mentioned  cause, 
which  was  dismissed  as  above  stated.  In  the 
last-mentioned  suit,  which  will  be  designated 
as  tills  action,  Frank  P.  Hutchison  filed  his 
answer  and  cross-petition  on  November  29, 
1914.  Davenport  filed  a  disclaimer.  The  de- 
fendant Morton  did  not  appear  In  the  cause. 
The  petition  sought  the  remedy  of  ejectment 
and  quieting  title. 

Defendant  Hutchison  attached  to  and  made 
a  part  of  his  answer  and  cross-petition  the 
pleadings  in  the  former  cause,  and  alleged 
that  the  order  disposing  of  tliat  cause,  here- 
inabove set  £orth,  was  a  final  adjudication  of 
the  rights  of  the  parties  and  res  adjudlcata 
In  this,  cause.  His  answer  contained  a  gen- 
eral denial  of  the  aliegatlous  of  the  peti- 
tion; and  further  set  up  the  tax  sale  pro- 
ceedings and  deed  hereinabove  mentioned, 
as  well  as  his  deed  from  the  allottee  of  date 
of  May  29,  ioi4,  alleging  that  the  allottee 
was  a  minor  at  the  time  of  the  deed  from  the 
allottee  to  Miller,  that  the  last-mentioned 
deed  for  this  reason  was  void,  and  that  he 
was  the  owner  of  the  title  to  the  laud  by  vir- 
tue of  the  tax  deed  and  his  deed  from  the  al- 
lottee. He  further  pleaded  that  he  was  not 
made  a  party  to  the  first  suit  by  Brown  un- 
til February  17,  1914,  which  was  more  than 
one  year  after  the  recording  of  the  tax  deed, 
and  after  he  had  gone  into  the  possession  of 
the  land,  and  that  this  action  was  barred  by 
statute  of  limitation  of  one  year.  By  his 
cross-petition  this  defendant  asked  that  his 
title  be  quieted  against  the  claims  of  plain- 
tiff. 

On  May  4, 1915,  the  cause  was  tried  to  the 
lower  court,  without  the  Intervention  of  a 
Jury,  upon  an  agreed  statement  of  facts. 
This  agreed  statement  of  the  facts  stated  the 
facts  as  hereinabove  set  forth,  and  showed 
that  the  said  Davenport  had  paid  the  taxes 
on  said  land  for  the  years  1910  and  1911  and 
a  part  of  1912,  and  that  the  defendant  Hut- 
chison bad  paid  the  taxes  thereon  for  a  part 
of  the  year  1912  and  for  the  years  1913-  and 
1914.  It  contained  a  tender  by  the  plaintiff 
of  all  taxes,  penalties,  and  costs  legally 
chargeable  against  said  land,  to  redeem  the 
same  from  the  tax  sale  and  deed,  and  fur- 
ther contained  the  following  clause,  ylz.: 

"It  is  further  agreed  that  said  defendant  Frank 
P.  Hntchison  haa  been  in  posspssion  of  snid  land 
«ince  the  date  of  the  purported  conveyance  from 
R.  G.  Davenport  to  the  said  FVnrk  P.  Hutchison, 
to  wit,  29th  day  of  October,  1912." 

Judgment  was  entered  for  plaintiff,  es- 
tablishing the  disclaimer  Of  Davenport,  find- 
ing Morton  in  default,  and  adjudging  that 
he  had  no  title  to  the  lands,  and  granting 
the  relief  prayed  for  against  HutchLson. 
From  this  judgment  Hutchison  has  appeal- 


ed  to  this  court  The  rights  of  Davenport 
and  Morton,  so  far  as  this  appeal  is  con- 
cerned, were  finally  disposed  of  in  the  lower 
court,  and  such  rights  seem  to  be  such  that 
they  are  not  necessary  parties  here. 

There  are  numerous  assignments  of  er- 
ror, which  are  presented  by  the  brief  of 
plaintiff  in  error  in  several  propositions, 
which  will  be  discussed  In  order. 

[1]  It  is  first  contended  by  pUUntiff  In  er- 
ror that,  this  being  an  action  in  ejectment, 
plaintiff  should  have  recovered  only  upon 
the  strength  of  his  own  title ;  that  the  bur- 
den was  upon  the  plaintiff  to  show  a  valid 
title;  that  this  burden  was  not  sustained 
by  plaintiff  for  the  reason  that  the  title  re- 
lied upon  by  plaintiff  was  derived  through 
the  deed  of  the  allottee,  executed  on  August 
1,  1912,  to  Miller;  that  the  enrollipent  rec- 
ord of  the  allottee  showed  that  he  was  "en- 
rolled as  seven  years  of  age.  August,  1898." 
which  failed  to  establish  that  the  allottee 
had  reached  his  majority  upon  August  1, 
1912;  and  that  thus  plaintiff  failed  to  es- 
tablish that  on  August  1,  1912,  the  allottee 
had  the  power  to  make  the  Miller  deed,  thus 
falling  in  proof  that  the  deed  was  not  in 
violation  of  the  federal  restriction  and 
void.  Under  the  law,  as  interpreted  by  this 
oourt,  this  position  is  not  tenable. 

Under  onr  law  of  prooednre,  when  the 
party,  having  the  burden  of  proving  title, 
introduces  in  evidence  a  duly  acknowledged 
general  warranty  deed,  legal  in  terms  and 
valid  upon  its  face,  by  the  terms  of  vrMdi 
the  owner  of  the  record  title  purports  to 
convey  to  such  party  the  title  In  fee  simple 
in  land  in  controversy,  such  deed  is  prima 
fade  evidence  of  title,  the  burden  of  attack 
upon  such  deed  l>dng  In  the  other  party. 
And  where  a  party  pleads  Infancy  as  ground 
of  attack  upon  a  deed  regular  upon  its  face, 
the  burden  of  proving  infancy  rests  upon 
the  aggressor.  Freeman  v.  First  Nat  Bank 
of  Boynton,  44  Okl.  146,  143  Pac.  U65; 
Rice  V.  Ruble,  39  Okl.  51,  134  Pac.  49. 

[2]  When  the  deed  from  the  allottee  to 
Millet  was  proven,  it  then  devolved  upon 
the  defendant  to  prove  his  contention  of  in- 
fancy of  the  allottee.  This  burden  was  rec- 
ognized by  the  pleadings.  Is  this  burden 
sustained  by  the  proof  that  the  allottee  was 
enrolled  as  7  years  of  age,  in  August,  189& 
the  enrollment  records  being  conclusire  evi- 
dence of  the  age  and  not  showing  the  exact 
birthday,  there  being  no  other  proof  tending 
to  identify  such  birthday?  We  think  not. 
The  enrollment  records  showed,  and  were 
conclusive  evidence,  that  the  allottee  was  21 
years  of  age  during  the  month  of  August, 
1912 ;  but  they  did  not  show,  and  were  not 
conclusive  evidence,  that  he  was  not  21 
years  old  on  August  1,  1912.  Plaintiff  in 
error  himself  in  his  brief  contends  this  to 
be  the  law,  and  cites  a  part  of  the  following 
cases  to  sustain  the  contention:  -Heffner 
T.  Harmon,  159  Pac.  650,  caoae  Na  7647  In 
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this  court,  not  yet  offldally  reported;  Gil- 
crease  V.  McCullough  et  al.,  162  Pac.  178, 
cause  No.  5773  In  this  court,  not  yet  offi- 
cially reported;  McDanlel  v.  HoUand,  230 
Fed.  945,  145  C.  O.  A.  139. 

Plaintiff  In  error  Is  correct  in  his  Inter- 
pretation of  this  law,  but  misapplies  it  In 
his  denial  of  the  burden  of  proof.  We  must 
hold  to  the  doctrine  already  announced  by 
this  court,  that  the  burden  of  establishing 
the  Infancy  Is  upon  the  party  asserting  It; 
that  the  burden  here  was  on  defendant  and 
not  on  plaintiff;  and  that  there  Is  no  error 
In  the  assignments  covered  by  this  proposi- 
tion. 

rs,  4]  Plaintiff  In  error  next  contends  that 
the  lower  court  erred  In  rendering  judgment 
for  plaintiff,  for  the  reason  that,  as  con- 
tended by  plaintiff  in  error,  the  deed  under 
which  plaintiff  dalmed  was  <diampertous 
.  and  void.  It  does  not  appear  that  this  prop- 
osition was  urged  In  the  lower  court 

Champerty,  as  a  matter  of  defense  or  oth- 
erwise, was  not  mentioned  In  the  pleadings. 
It  might  be  contended  that  the  Issue  In  the 
ejectment  feature  of  the  cause  was  raised 
on  the  general  denial;  and  yet  there  Is 
nothing  In  the  record  of  the  trial  proceed- 
ing to  show  that  the  trial  court  was  requir- 
ed to,  or  had  the  opportunity  to,  pass  upon 
this  question  at  the  trial.  A  motion  for  a 
new  trial  was  filed,  which  averred  that  the 
court  erred  In  Its  finding  of  law  that  the 
deed  from  Prank  S.  Miller  to  George  S. 
Brown  was  not  cbampertous  and  void  as 
against  the  defendant  Hutchison,  In  ad- 
verse possession  of  the  lands.  It  might  be 
contended  that  the  question  was  thus  pre- 
sented to  the  trial  court  In  the  first  place, 
the  case  was  tried  upon  an  agreed  statement 
of  facts,  and  a  motion  for  a  new  trial  was 
not  necessary.  County  Com'rs  v.  Porter, 
19  Okl.  173,  92  Paa  152 ;  Garland  v.  Union 
Trust  Co.,  154  Pac.  676,  not  yet  officially 
reported.  Even  If  the  motion  for  a  new 
trial  had  been  proper,  the  objection  could 
not  be  raised  for  the  first  time  In  the  mo- 
tion for  a  new  trial.  The  law  binds  a  party 
to  present  his  case  at  the  trial,  and  holds 
him  in  default  In  any  particular  In  which  he 
falls  to  do  so.  Kaufman  v.  Bolsmler  et  al., 
25  Okl.  252,  105  Pac.  326.  In  the  next  place, 
there  Is  nothing  in  the  record,  or  In  the 
journal  entry  of  the  trial  and  judgment, 
showing  that  the  trial  court  found  that  tne 
deed  was  not  cbampertous  or  that  the  trial 
court  in  any  way  passed  uiwn  the  question. 
The  Mily  evidence  in  the  case  was  the  agreed 
statement  of  facts,  end  there  was  nothing 
in  this  statement  showing  clearly  that  this 
Issue  was  before  the  court  at  the  trial. 

[I]  The  only  thing  In  the  agreed  state- 
ment of  facts,  or  elsewhere  In  the  record, 
prior  to  the  motion  for  a  new  trial,  which 
tends  to  show  that  this  Issue  might  possibly 
hare  been  presented  to  the  trial  court.  Is 
the  following  clause  in  the  agreed  state- 
ment of  facts,  to  wit: 


'^t  is  farther  agreed  that  said  defendant 
Frank  P.  Hutchison  has  bebn  in  possession  of 
said  land  since  the  date  of  the  purported  con- 
veyance from  R.  G.  Davenport  to  the  said  Frank 
P.  Hutchison,  to  wit,  29th  day  of  October, 
1912." 

This  clause  was  properly  In  the  agreed 
statement  for  the  purpose  of  two  other  Is- 
sues, whidi  were  raised  by  the  pleadings, 
tIz.  the  Issue  of  possession  In  the  ejectment 
action,  and  the  issue  of  the  statute  of  limi- 
tations on  the  tax  deed.  It  may  or  may  not 
have  been  presented  on  this  issue  of  cham- 
perty. To  assume  that  it  was  would  be  a 
presumption  of  error  In  the  lower  court,  and 
this  court  does  not  indulge  In  presumptions 
of  error.  Error  must  always  be  affirmative- 
ly shown  by  the  record,  or  it  will  be  presum- 
ed that  no  prejudical  error  was  committed. 
Linson  T.  Spaulding,  23  OkL  254,  lOS  Pac. 
747. 

The  effect  at  dtamperty  in  a  deed  lies  only 
between  the  grantee  and  the  person  in  pos- 
session, and  may  be  waived  by  the  latter.  It 
cannot  be  presented  for  the  first  time  on  a.p- 
peaL  Baker  t.  Marcum,  22  Okl.  21,  97  Pac. 
672. 

However,  should  It  be  assumed  that  the 
champerty  question  was  presented  to  the 
trial  court  by  this  clause  in  the  agreed  state- 
ment of  facts,  the  {acts  therein  stated  were 
not  suffldoit  upon  which  to  predicate  cham- 
perty. The  agreed  statement  shows  that 
Hutchison  had  been  in  possession  only  eight 
days  before  the  date  of  the  deed  from  Miller 
and  Brown,  and  that  his  deed  from  Daven- 
port was  not  of  record  at  that  time.  It  docs 
not  show  that  such  possession  was  adverse  to 
Brown,  nor  that  Brown  or  those  by  whom 
be  claimed  had  not  been  in  possession  of  the 
land,  or  the  reversion  and  remainder  thereof, 
or  had  not  taken  the  rents  and.  profits  there- 
of for  the  space  of  a  year  before  the  date  of 
such  deed.  In  the  absence  of  such  showings, 
the  proof  does  not  establish  champerty,  and 
sucli  abflence  tends  further  to  show  that  this 
clause  was  not  injected  for  the  purpose  of  es- 
tablisliing  champerty,  and  that  this  proposi- 
tion was  not  presented  to  the  trial  court 
The  matter  is  not  so  presented  that  this 
court  would  be  justified  in  reversing  the 
judgment  of  the  trial  court  upon  this  ground. 

[6-t]  As  ground  for  reversal  of  the  judg- 
ment of  the  lower  court,  plaintiff  in  error 
presents  the  further  proposition  that  the 
court  erred  In  rendering  judgment  for  the 
plaintiff  for  the  reason  that  the  action  of 
plaintiff  was  barred  by  the  statute  of  limi- 
tations. The  statute  of  limitation  in  force 
at  the  time  of  the  accrual  of  the  right  of  ac- 
tion was  section  7653  of  the  Compiled  Laws 
of  OlUahoma  of  1909,  which  is  identical  with 
section  7419  of  the  Revised  Laws  of  1910, 
which  went  into  effect  during  the  progress 
of  the  proceedings.  This  statute  reads  as 
follows,  to  wit: 

"No  action  shall  be  commenced  by  the  holder 
of  the  tax  deed  or  the  forn^cr  owner  or  owners 
of  land  [Or]  by  any  person  claiming  under  him 
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or  them,  to  •recover  posseasion  of  the  land  ^ich 
has  been  sold  and  conveyed  by  deed  for  non- 
payment of  taxes,  or  to  avoid  such  deed,  un- 
less such  action  shall  be  commenced  within  one 
year  after  the  recording  of  such  deed ;  and  in 
case  of  action  to  avoid  the  deed  not  until  all 
taxes,  interest  and  penalties,  costs  and  ex- 
penses shall  be  paid  or  tendered  by  the  party 
commencing  such  action." 

PlalutiCC  in  error  contends  tbat  the  deed 
went  to  record  on  September  9,  1912;  that 
while  the  first  suit  was  filed  April  3,  1918, 
and  within  the  year,  it  was  only  kgainst 
Davenport  and  Morton,  the  defendant  Hutch- 
ison not  having  been  made  a  party  thereto 
until  February  7,  1914,  more  than  a  year  aft- 
er the  recording  of  the  tax  deed;  that  the 
second  suit  was  not  commenced  till  October 
20,  1914 ;  and  that,  by  reason  of  tliese  facts, 
the  cause  of  action  by  the  former  owner  as 
against  plaintiff  in  error,  for  possession  and 
to  avoid  the  tax  deed,  was  barred  by  the  stat- 
ute of  limitation  above  Quoted. 

Independently  of  the  effect  of  the  first  suit 
as  tolling  the  statute)  we  are  confronted  with 
this  situation:  The  60  acres  of  hind  in  con- 
troversy was  a  part  of  the  allotment  of  a 
living  citizen  of  the  Creek  Nation  of  Indians, 
and  owned  by  such  allottee  at  the  time  of  all 
of  the  tax  proceedings,  except  the  issuance 
of  the  deed.  Such  allottee  was  a  minor  at 
the  time  of  all  of  suclv  proceedings,  except 
the  issuance  of  the  deed.  Forty  acres  of  the 
land  was  bis  Indian  homestead  allotment 
In  arriving  at  the  effect  of  the  statute  of  lim- 
itation, as  related  to  these  proceedings,  these 
facts  must  necessarily  he  considered.  In  a 
consideraticm  thereof,  two  propositions  are 
involved,  viz.:  (1)  The  effect  of  the  tax  ex- 
emptions Imposed  upon  the  homestead  allot- 
ment by  the  Indian  treaties  and  acts  of  Con- 
gress; and  (2)  the  relations  of  the  tax  deed, 
the  statute  of  limitation,  and  the  statutory 
right  of  the  minor  within  one  year  after 
majority  to  redeem  from  the  tax  sale  all  of 
the  lands. 

Under  the  laws  and  treaties  of  the  United 
States,  pertaining  to  the  affairs  and  lands 
of  the  Creek  Nation  of  Indians,  at  the  time 
of  the  tax  proceedings  in  question,  including 
the  assessment,  levy,  sale,  and  issuance  of 
certificates,  the  homestead  40  acres  of  this 
land  was  exempt  from  taxation.  English  y. 
Richardson,  224  TJ.  S.  680,  32  Sup.  Ct.  671, 
56  L.  Ed.  949;  Choate  v.  Trapp,  224  U.  S. 
665,  32  Sup.  Ct.  B65,  56  L.  Ed.  941. 

This  exemption  Is  not  subject  to  violation 
by  the  state  tax  laws  or  administrative  of- 
ficials, directly  or  indirectly.  So  far  as  the 
state  taxing  power  is  concerned,  the  exempt 
lands  do  not  exist ;  and  so  far  as  the  exempt 
lands  are  concerned,  the  taxing  power  does 
not  exist  The  land  Is  as  effectively  without 
the  pale  of  the  tax  laws  and  their  adminis- 
tration as  if  they  were  located  In  another 
state.  All  proceedings  of  the  taxing  pow^, 
having  as  their  effect  a  violation  of  this  ex- 
•mpticm,  are  without  Jurisdiction  and  void, 
and  the  tax  deed  based  upon  such  proceed- 


ings is  void.  Gooley  on  Taxation,  171  and 
1012  (3d  Ed.) ;  Quivey  t.  Lawrence,  1  Idaho, 
313;  Mackall  r.  Canal  Co.,  24  L.  Ed.  161, 
94  U.  S.  308 ;  McGelsey  v.  Board  of  Com'zB, 
45  Okl.  10,  144  Pac.  614. 

The  effect  of  this  principle,  In  the  Instant 
case,  is  that  the  tax  proceedings,  upon  whidi 
the  tax  deed  of  plaintiff  in  error  is  based, 
and  upon  which  the  statute  of  limitations 
must  operate,  If  at  all,  are  a  nullity,  as  much 
so  as  if  they  had  not  existed.  The  tax  deed, 
issued  one  day  after  the  allottee  had  dispos- 
ed of  the  land  and  it  had  become  taxable, 
was  based  upon  this  nullity.  In  law,  In  the 
last  analysis,  the  land  was  not  sold  for  tax- 
es; and,  so  far  as  it  affects  the  homestead  al- 
lotment the  deed,  regardless  of  the  presump- 
tions incident  to  it,  came  into  existence,  not 
simply  with  its  vitality  impaired  by  prenatal 
irregularity,  but  with  statutory  vital  sub- 
stance wholly  absent  Our  tax  statute  of. 
limitation  does  not  operate  upon  a  deed  ex- 
cept when  it  is  based  upon  sale.  Let  us  no- 
tice the  exact  wording  of  the  statute: 

"No  action  shall  be  commenced  by  the  holder 
of  the  tax  deed  or  the  former  owner  or  owners 
of  land  [or]  by  any  person  claiming  under  him 
or  them  to  recover  possession  of  the  land  which 
ha$  been  told  and  convened  by  deed  for  non-pay- 
ment of  taxes,  or  to  avoid  aadi  deed,  unless 
such  action  shall  be  commenced  within  one  year 
after  the  recording  of  such  deed.  ♦  •  • " 
(Emphasis  ours.) 

The  statute  does  not  bar  an  action  simply 
upon  lands  upon  which  a  tax  deed  has  been 
Issued  and  recorded,  but  the  bar,  in  its  spe- 
cific terms,  stands  only  in  the  way  of  actions 
to  recover  land  which  has  been  sold  and  con- 
veyed by  deed  for  nonpayment  of  taxes.  It 
contemplates  three  things,  viz^  a  sale,  a  con- 
veyance, and  the  existence  of  a  tax.  It  fur- 
ther proceeds  to  lay  down  the  requirement, 
as  a  prerequisite  to  the  maintenance  of  the 
suit,  that  the  plaintiff  shall  pay  or  tender  to 
the  tax  deed  holder  all  taxes,  penalties,  etc. ; 
thus,  clearly,  not  assuming  that  the  deed 
could  have  come  within  the  terms  of  the 
statute  if  not  based  upon  a  legally  existing 
tax. 

It  is  our  conclusion  that  as  to  the  home- 
stead, the  recording  of  the  tax  deed  did  not 
operate  to  put  in  operation  the  statute  of 
limitation.  This  conclusion  is  supported  by 
the  following  authorities,  viz.:  Mackall  v. 
Canal  Co.,  94  U.  S.  308,  24  L.  Ed.  161  (su- 
pra) ;  Florida  Sav.  Bank  v.  Brittaln,  20  Fla. 
507;  Early  v.  Whittingham,  43  Iowa,  162: 
SUte  Finance  Co.  v.  Beck,  15  N.  D.  374,  109 
N.  W.  357 ;  Martin  v.  White,  63  Or.  319,  100 
Pac.  290 ;  Chicago  K.  O.  v.  Arnold,  114  Wis. 
434,  00  N.  W.  434;  37  Cyc.  1508. 

This  conclusion  is  applicable  to  the  rela- 
tion of  the  statute  of  limitation  and  the  tax 
deed  only  in  so  far  as  the  homestead  land  is 
concerned,  and  not  as  to  the  20  acres  of  sur- 
plus allotment. 

The  Jurisdiction  of  the  taxing  power  prop- 
erly extended  to  the  surplus  land,  upon  which 
there  was  no  federal  restriction;    and  the 
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recording  of  the  tax  deed,  U  It  was  Issued 
In  aooordance  with  the  laws  of  the  state,  put 
into  operation  the  statute  of  limitation  as  to 
tliat  part  of  the  land  involved.  -The  inva- 
lidity of  the  tax  proceedings  and  deed,  as  not 
being  in  conformity  to  the  formal  require- 
ments of  the  statutes  of  Uie  state,  is  not 
raised  by  defendant  in  error,  but  it  Is  ez- 
inreasly  agreed  between  the  parties  in  their 
agreed  statement  of  the  facts  that  such  pro- 
ceedings were  duly  had,  except  the  issuance 
of  the  deed,  and  it  is  expressly  agreed  that 
the  deed  was  issued.  The  deed  being  agreed 
to  have  been  issued,  we  are  bound  by  the 
statutes,  in  the  absence  of  proof  to  the  con- 
trary, to  presume  that  the  tax  officials  x>er- 
formed  their  duties  under  the  law  and  that 
the  deed  contained  the  statutory  terms  and 
was  properly  issued. 

Accordiolg  to  the  agreed  statement  of  facts, 
the  homestead  and  surplus  tracts  were  as- 
sessed and  sold  separately,  and  separate  cer- 
tificates of  sale  were  issued  and  assigned 
therefor.  The  consideration  of  the  tax  deed 
thus  vc&a  not  Indivisible,  and  the  conveying 
quality  of  the  deed  was  not  vitiated  by  an  in- 
separable Joinder  with  the  attempted  Illegal 
conveyance  of  the  homestead.  We  do  not  con- 
sider or  determine  the  effect  of  the  statutory 
right  of  an  infant  to  redeem  within  a  year 
after  majority  as  a  possible  toll  of  the  statute 
during  the  period  of  exemption,  for  the  reason 
that  there  is  no  proof  that  the  allottee  was 
not  of  age  more  than  a  year  price  to  the  date 
of  the  tax  deed,  August  2,  1912.  The  enroll- 
ment record  showed  him  to  have  been  Of  age 
during  August,  1912,  but  was  not  proof  that 
he  was  not  of  age  upon  August  1,  1911,  a 
year  before  the  issuance  of  the  tax  deed.  Tiie 
burden  of  tolling  the  statute  by  this  proof 
was  upon  the  plaintiff,  in  the  face  of  the 
statutory  presumptions  incident  to  the  tax 
deed. 

Defendant  in  error  urges  tliat,-  the  first 
suit  having  been  brought  witliin  a  year  from 
the  recording  of  the  tax  deed.  Ills  second 
suit  is  properly  brought,  having  been  begun 
within  a  year  of  tlie  failure  of  the  flrst  suit- 
Onie  first  suit  was  brought  against  the  gran- 
tee In  the  tax  deed,  who  had  long  since  con- 
veyed without  reservation  all  of  his  rights 
to  plaintUI  in  error,  and  against  one  J.  B. 
Morton,  whom  the  record  does  not  disclose 
to  have  had  any  Interest  whatever  in  ttie 
land.  Hutchison,  the  plaintifl  in  error,  was 
not  made  a  party  to  the  first  suit  until  long 
after  the  expiration  of  a  year  from  the  date 
of  the  recording  of'  the  tax  deed,  although  bis 
deed  from  the  tax  deed  grantee  had  been 
on  record  for  over  four  mouths  pilor  to  the 
beginning  of  the  suit.  Hutchison  was  a  nec- 
essary party,  for  he  own'ed  the  record  tax 
title.  No  (»e  was  authorized  to  waive  the 
limitation  f»r  him.  A  waiver  could  not  be 
indirectly  forced  upon  him  by  suing  soine 
one  who  was  not  Interested  with  him  In  main- 
taining the  Unitatlon,  and  thus  would  fall 
to  plead  it    If  this  could  be  done,  the  statute 


would  be  without  affect,  for  it  might  always 
be  done.  This  principle  is  laid  down  by  Cyc. 
(25  Cyc.  1302),  where  will  be  found  a  long 
list  of  authorities  supporting  this  view.  We 
conclude  that,  as  to  the  homestead  allotment, 
the  action  was  not  barred  by  the  statute  of 
limitation,  and  that  it  was  barred  as  to  the 
surplus  20  acres  Involved. 

[t]  Plaintiff  In  error  contends  that  the  dis- 
position of  the  first  case  brought  by  plaintiff 
below  was  a  final  disposition  of  the  case 
upon  its  merits,  and  that  the  lower  court 
erred  In  not  sustaining  his  plea  of  res  ad- 
Judlcata.  With  this  contention  we  cannot 
agree.  In  the  former  suit  the  court,  after 
sustaining  the  demurrer  of  the  defendant  to 
the  evidence  of  plaintiff,  without  enterlag  a 
Judgment  upon  the  merits,  permitted  plaintiff 
to  dismiss  his  cause  without  prejudice.  In 
the  case  of  Schafer  v.  Weaver  ft  Bill,  20  Kan. 
294,  upon  a  presentation  of  this  question, 
the  Supreme  Court  of  Kansas  said: 

"Where  a  demurrer  to  evidence  is  submitted 
to  the  court,  the  submission  is  only  condition- 
ally finaL  It  is  final  upon  the  Condition  that 
the  court  shall  snatain  the  demurrer,  and  shall 
not  in  its  discretion  choose  to  reopen  the  case 
for  the  admission  of  other  evidence,  or  for  the 
dismissal  of  the  action  without  prejudice. 
*  •  •  If,  however,  the  court  should  overrule 
the  demurrer,  or  if  the  court  in  its  discretion 
shall  reopen  the'  case  for  the  admission  of  evi- 
dence, or  for  the  dismissal  of  the  action  with- 
out prejudice,  then  the  submission  is  not  final, 
or  at  least  the  action  of  the  court  thereon  Is  not 
final.  According  to  the  decisions  above  cited,  a 
party  against  whom  a  demurrer  to  evidence  hns 
been  sustained  cannot,  as  a  matter  o{  right, 
claim  to  have  the  case  reopened  for  the  introduc- 
tion of  additional  evidence,  or  for  the  dismissal 
of  the  action  without  prejudice.  So  far  as  his 
rights  are  concerned,  tne  decision  is  final ;  but 
still  be  may  appeal  to  the  diicretion  of  the  court. 
It  would  be  a  bad  law  that  wonld  so  tie  the 
hands  of  a  trial  court  that  it  could  not  in  any 
case  reopen  the  case  after  sustaining  a  demur- 
rer to  e^dence." 

The  trial  procedure  statute  of  Kansas  is 
similar  to  that  of  this  state,  and  we  think 
the  reasoning  of  the  above  case  by  the  Kan- 
sas court  very  apt.  It  cannot  be  successfully 
contended  that  the  trial  court  did  not  have 
the  discretion  to  permit  the  case  to  be  re- 
opened after  sustaining  the  demurrer.  'Rie 
action  of  the  court  in  this  case,  in  permitting 
the  dismissal  without  prejudice,  in  effect 
was  a  setting  aside  of  the  order  sustaining 
the  demurrer  and  a  reopening  of  the  case. 
Defendant  did  not  complain  at  the  time,  and 
took  no  exception  to  the  action  of  the  court. 
We  do  not  think  there  is  any  error  in  this 
assignment. 

Where  a  case  is  tried  on  an  agreed  state- 
ment of  facts,  there  being  nothing  to  weigh 
as  to  the  credibility  of  the  witnesses,  this 
court  win  determine  the  law  on  the  facta 
agreed  to,  and  render  or  direct  the  renaitloa 
of  such  Judgment  as  the  trial  court  should 
have  rendered.  Consolidated  Steel  &  Wire 
Co.  V.  Bumham,  8  Okl.  614,  68  Pac.  654. 

From  the  conclusions  hereinabove  reached, 
it  follows  that  as  to  the  homestead  40  acres, 
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being  the  sonthenst  quarter  of  the  northwest 
quarter  of  section  8,  township  13  north,  range 
10  east,  of  the  Indian  meridian,  the  Judgment 
of  the  lower  court  should  be  affirmed ;  and 
that  as  to  the  surplus  20  acres,  being  the 
east  half  of  the  southwest  quarter  of  the 
northwest  quarter  of  said  section,  township, 
and  range,  the  Judgment  of  the  lower  court 
should  be  reversed,  with  the  direction  to  the 
lower  court  to  set  aside  its  Judgment  as  to 
this  20  acres,  and  enter  Judgment  for  the  de- 
fendant Frank  P.  Hutchison  therefor,  quiet- 
ing title  to  such  surplus  20  acres  .n  the  said 
Frank  P.  Hutchison,  and  for  cancellation  as 
prayed  by  said  defendant  as  to  the  said  sur- 
plus 20  acres ;  and  it  Is  so  ordered,  and  that 
the  costs  be  equally  divided  between  the 
plaintiff  In  error  and  defendant  in  error. 

PER  CURIAM.    Adopted  in  whole. 


ARN0O5  T.  GAMBREIi  (GAMBREI.  COT- 
TON CO.  et  al.,  Interveners ;  STATE  NAT. 
BANK  OF  OKLAHOMA  CITl'  et  al..  Gar- 
nishees).    (No.  5914.) 

(Supreme  Court  of  Oklahoma.  Sept  11,  1917.) 
(Syttabug  by  the  Court.) 

Appeal  and  Ebbob  €=>1008(1)— Sales  *s» 
106,  199.  218^— Retakinq  Uoods— Laches 

— FlKniNQ. 

Where  H.  &  C.  sell  and  deliver  to  G.  cot- 
ton to  be  paid  for  in  cash,  but  G.  tenders  bis 
check  upon  a  bank  for  the  purchase  price,  which 
is  accepted  as  a  means  ot  such  cash  payment 
after  11.  &  C.  have  been  informed  by  the  Bank 
of  P.  that  the  drawee  bank  stated  to  it  over 
the  telephone  that  G.  had  sufficient  funds  on 
deposit  to  pay  such  check,  and  the  same  would 
be  paid  if  presented,  and  where  H.  &  C.  there- 
upon indorse  said  check  to  the  Bank  of  P., 
which  thereupon  credits  the  same  to  H.  &  C.'s 
deposit  account,  and  where,  upon  the  presenta- 
tion of  such  check  for  payment,  the  drawee  bank 
refuses  payment  upon  the  grounds  that  it  was 
immediately  theretofore  served  with  garnishee 
summons  in  an  action  by  A.  against  G.,  and 
does  not  know  whether  it  would  be  held  lia- 
ble to  the  same  amount  upon  such  garnishee 
EOfflmons,  and  where  the  Bank  of  P.  thereupon 
notifies  II.  &  C.  of  the  nonpayment  of  such 
check,  and  charges  the  same  back  against  them 
upon  their  deposit  account,  and  where  H.  & 
G.  are  soon  thereafter  notified  that  tlie  amount 
of  such  check  is  charged  back  against  them,  and 
that  the  amount  to  their  credit  in  the  Bank  of 
P.  is  insufficient  to  cover  the  same,  and  where, 
a  month  later,  the  Bank  of  P.  intervenes  in  the 
case  of  A,  against  G.,  and  claims  an  assignment 
by  G.  of  the  amount  of  said  check  in  the  drawee 
and  garnishee  bank,  and,  the  said  cotton  having 
been  seized  under  a  writ  of  attachment  at  the 
commencement  of  said  action  by  A.  against 
G.,  where  four  months  and  a  week  and  four 
days  thereafter  H.  &  C.  intervene  in  said  ac- 
tion and  claim  the  title  to  said  cotton  upon  the 
grounds  that  they  sold  and  delivered  the  same 
for  cash,  and  thus  upon  condition  that  said 
check  sliould  be  paid,  which  condition  was  not 
fulfilled,  wliere,  upon  the  trial  of  said  case,  the 
Bank  of  P.  dismisses  its  petition  and  the  plain- 
tiff recovers  judgment  by  default  against  G., 
who  alwconded  when  sued,  and  judgment  against 
the  drawee  and  garnishee  bank  subjecting  nil 
the  funds  of  G.  on  deposit  therein  to  its  judg- 
ment against  G.,  and  also  recovered  Judgment 


against  A.  and  in  favor  of  H.  &  C.  for  the  titit 
to  said  cotton,  the  judgment  will  be  affirmed 
against  the  contention  of  A.  that  the  title  passed 
to  G.  at  the  time  of  said  sale,  and  that,  if  not, 
H.  &  C.  had  waived  their  right  by  delay  and 
laches  to  elect  to  retake  said  cotton. 

(a)  The  question  as  to  whether  title  passed 
under  this  state  of  facta  depended  upon  the  in- 
tent of  parties  to  the  sale  of  the  cotton,  and, 
this  being  a  question  of  fact,  the  finding  of  the 
trial  court  that  it  did  not  pass  as  between  H. 
&  C.  and  G.  or  A.  will  not  be  distnrbed. 

(b)  H.  &  C.  were  entitled  to  elect  within  a 
reasonable  time  whether  they  would  retake  the 
cotton  after  it  was  certain  that  said  checli 
would  not  be  paid  by  the  drawee  and  garnishee 
bank,  and,  under  all  the  facts  and  circumstances 
in  this  case,  it  cannot  be  here  said  as  a  matter 
of  law  that  their  delay  in  ascertaining  their 
title  was  unreasonable,  and  therefore  a  waiver 
of  their  right 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

Action  by  J.  W.  Arnold  against  Ed  Cam- 
brel and  the  Gambrel  (3otton  Company,  alias 
the  Ganibel  Cotton  Company,  with  garnish- 
ment by  the  State  National  Bank  of  Oklaho- 
ma City,  and  an  attachment  of  cotton  in 
hands  of  the  Gulf,  Colorado  &  .Santa  F6 
Railway  Company,  In  which  the  Bank  o£ 
PaoU  and  Higgins  &  Campbell,  a  copartner- 
ship composed  of  J.  M.  Higgins  and 

Campbell,  intervened.  Judgment  for  plain- 
tiff, except  as  to  interveners  Higgins  4  Camp- 
bell, who  were  adjudged  entitled  to  the  cot- 
ton, and  plaintiff  brings  error.    Affirmed. 

Stuart,  Cmce  A  Cruce,  of  Oklaboma  City, 
for  plaintiff.  Blade,  Kiskadden  &  Toney,  of 
Oklahoma  City,  for  Interveners. 

THACKER,  J.  On  November  9,  1912,  the 
plaintiff  in  error,  who  was  plaintiff  below,  in 
a  conversation  over  a  telephone,  agreed  to 
purchase  of  Ed  Gambrel  or  the  Oambrel  Cot- 
ton Company,  alias  Oambel  Cotton  Company, 
in  which  names  be  did  business,  50  bales  of 
cotton;  and  some  time  thereafter,  but  not 
later  than  November  14, 1912,  the  plaintiff,  in 
accord  with  that  agreement,  received  and 
paid  a  draft  drawn  upcxi  him  for  $3,565.62 
by  the  aforesaid  Ed  Gambrel  or  the  Gambrel 
Cotton  Company,  alias  Gambel  Cotton  Com- 
pany, who  were  the  defendants  In  the  trial 
court,  as  the  purchase  price  of  such  cotton. 
To  this  draft  there  was  attached  a  bill  of 
lading  purporting  to  have  been  issued  by  the 
Gulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny, and  to  carry  the  title  to  said  cotton  from 
the  defendants  to  the  plaintiff,  bat  which,  in 
fact,  had  been  forged,  according  to  the  allega- 
tions of  plaintiff's  petition,  or  which  had  been 
"raised,"  according  to  what  plaintiff  was  told 
upon  inquiry  of  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company. 

On  November  14, 1912,  plaintiff  had  discov- 
ered that  this  bill  of  lading  had  been  forged 
and  did  not  carry  the  title  to  these  50  bales, 
or,  so  far  as  appears  from  the  record,  any 
cotton  whatever,  and  commenced  this  action 
against  the  defendants  for  the  said  sum  of 
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$3^.62.  At  the  same  time  the  plaintiff 
caused  a  garn^bee  siuumous  to  be  issued  and 
served  upoo  the  State  National  Bank  of  Ok- 
laboma  City,  wbich  then  owed  the  defendant, 
as  one  of  its  depositors,  $1,590.62,  and  a  writ 
of  attachment  to  be  issued,  and  serred  by  the 
seizure  of  22  bales  of  cotton  in  the  hands  of 
tbe  Gulf,  Colorado  &  Santa  F6  Railway 
Company,  as  the  property  of  the  defendants. 
On  November  11,  1912,  three  days  before 
this  action  was  commenced,  and  therefore,  a 
very  short  time  before  or  after  plaintiff  paid 
said  draft  for  $3,565.62,  Hlgglns  &  Camp- 
tiell,  a  copartnership  composed  of  J.  M.  Hlg- 
gins  and Campbell,  who  are  Interven- 
ers in  this  action,  sold  Ed  Gambrel,  or  the 
Rambrel  Cotton  Company,  alias  Gambel  Cot- 
tun  Company,  the  aforesaid  22  bales  of  cot- 
ton for  $1,408.57,  which  was  to  have  been 
paid  in  cash,  but,  as  a  means  of  obtaining 
the  cash,  accepted  the  defendants'  check  up- 
on the  State  >'atiouaI  Bank  of  Oklahoma  City 
for  that  amount  after  they  had  been  Inform- 
ed by  that  bank,  through  a  telephone  Inquiry 
made  for  them  by  the  cashier  of  the  Bank  of 
PaoU,  that  defendant  had  a  sufficient  amount 
on  deposit  to  pay  this  check,  and  that  the 
same  would  be  paid  if  presented.  This  check 
was  thereupon  indorsed  to  the  Bank  of  Paoll, 
and  the  amount  of  the  same  was  credited  to 
tbe  deposit  account  of  Hlgglns  &  Campbell. 

On  November  14,  1912,  after  the  service 
of  the  aforesaid  garnishee  summons  upon  the 
State  National  Bank  on  that  day,  the  said 
check  given  by  the  defendants  to  Hlgglns  ft 
Campbell  as  a  means  of  paying  said  $1,406.57 
for  said  22  bales  of  cotton  was  presented  to 
that  bank  and  protested  because  of  its  re- 
fusal of  payment.  Payment  was  refused  up- 
on the  grounds,  as  shown  In  the  bank's  an- 
swer as  garnishee  herein,  that,  notwithstand- 
ing the  assurance  it  had  given  the  cashier  of 
tbe  Bank  of  PaoU,  it  feared  the  $1,590.62  in 
tbe  hands  of  that  bank  as  a  deposit  to  the 
credit  of  the  defendants  might  be  subject  to 
be  taken  by  the  plaintiff  upon  such  garnish- 
ment siunmons;  and  tbe  Bank  of  Paoll 
promptly  notified  Hlgglns  &  Campbell  of  the 
nonpayment  and  protest,  and  charged  the 
amount  of  the  check  back  against  them,  of 
which  they  had  notice  at  least  as  early  as 
during  the  first  days  of  the  next  month. 
They  were  then  without  suffldent  funds  on 
deposit  to  meet  that  diarge,  but  this  check 
was  returned  them  on  the  1st  of  the  mouth. 

On  December  14,  1912,  two  days  before  the 
State  National  Bank  answered  said  garnishee 
summons  stating  all  the  facts  relating  to  this 
check,  the  Bank  of  Pabll  Intervened  in  ttils 
action,  dalmlng  that  this  check  for  $1,408.67, 
in  view  of  tbe  Information  given  It  by  the 
State  National  Bank  as  aforesaid,  operated 
as  an  assignment  ot  the  amount  of  the  same 
from  tlte  defendants  to  this  Intervener  and  en- 
titled the  latter  to  $1,408.57  of  said  $1,590.02 
as  against  tlie  plaintiffs'  rights  und«r  said 
gamlAee  summons. 

On  February  25,  1913,  tbe  aforesaid  Hlg^' 


gins  &  Campbell  (who  had  bad  for  some  time 
the  services  of  an  attorney  engaged  to  look 
after  their  Interests  in  this  matter)  interven- 
ed, claiming  the  title  to  said  22  bales  of  <:ot- 
ton  when  attached  by  the  plaintiff  upon  the 
grounds,  as  in  effect  alleged  by  them,  that  their 
sale  of  this  eotton  to  the  defendants  was  for 
cash  and  upon  tbe  condition  of  its  payment, 
and  that  the  check  taken  by  them  from  the 
defendant  as  a  means  of  obtaining  this  cash 
had  been  refused  payment,  so  that  no  attach- 
able title  to  this  cotton  had  passed  from  tliem 
to  the  defendant  when  the  same  was  seized 
upon  the  plaintiffs  writ. 

Tbe  plaintiff  filed  a  general  denial  of  the 
allegations  in  the  petition  of  each  of  the  in- 
terveners. 

The  defendants,  who  absconded  about  the 
time  of  the  commencement  of  this  action, 
made  no  appearance  in  this  case ;  and,  after 
service  of  summons  by  publication  upon  thera, 
this  case  went  to  trial  to  the  court  without  a 
Jury  on  May  19,  1913,  and  was  taken  under 
advisement.  On  July  6,  1913,  Judgment  by 
default  was  given  against  defendants,  and 
also  against  the  Bank  of  PaoU,  which  bad 
dismissed  its  petition  during  the  progress  of 
the  trial ;  but  Uie  interveners  Hlgglns  & 
Campbell  were  given  Judgment  "for  the  value 
of  or  the  return  of  the  twenty-two  bales"  of 
cotton. 

The  plaintiff  brings  the  case  here  for  re- 
view upon  the  question  of  Hlgglns  &  Camp- 
beU's  adjudged  title  and  right  to  these  22 
bales  of  cotton,  and,  as  grounds  for  reversal, 
he  urges:  (1)  That  the  evidence  In  behalf  of 
these  Interveners  was  insufficient  to  support 
a  finding  that  the  title  to  these  22  bales  of 
cotton  did  not  pass  from  them  to  tbe  defend- 
ants on  November  11,  1912 ;  (2)  that  Hlgglns 
&  Campbell  did  not,  with  requisite  prompt- 
ness, assert  their  title  and  attempt  to  retake 
the  property,  if  any  title  they  had,  but  waived 
tbe  same  by  unreasonable  delay  in  this  re- 
gard; (3)  that  the  evidence  for  Hlgglns  & 
Campbell  does  not  sufficiently  identify  these 
22  bales  as  the  ones  they  sold  tbe  defend- 
ants; and  (4)  that  the  evidence  shows  that 
the  bill  of  lading  purchased  and  paid  for  by 
the  plaintiff,  although  forged,  covered  and 
carried  the  title  to  these  22  bales  df  cotton, 
being  "raised"  so  as  to  be.  a  forgery  only  ds 
to  28  bales. 

The  plaintiffs  ftr-st  contention  presents  a 
very  serious  and  difficult  question  for  deci- 
sion ;  and  his  second  contention  presents  a 
question  almost.  If  not  quite,  as  serious ;  but, 
as  we  understand  the  record  In  this  case, 
there  Is  no  basis  whatever  for  his  third  and 
fourth  contentions,  the  cotton  in  question  be- 
ing not  only  Identified  in  a  measure  by  tbe 
"Diamond  H"  brand  placed  upon  it  at  the  time 
It  was  sold  by  HigRlhs  &  Campbell  to  the  de- 
fendants, notwithstanding  this  is  also  the 
brand  used  by  the  plaintiff,  but  by  a  corre- 
spondence of  the  facts  of  Its  shipment  with 
the  facts  of  tbe  shipment  of  the  cotton  sold 
by  Hlgglns  &  CampbeU,  and  also  by  a  corre- 
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spondence  In  weights  of  bales  and  numbers 
of  gin  tags,  while  there  appears  to  be  no  evi- 
dence even  tending  In  any  degree  to  identify 
this  cotton  with  the  cotton,  If  any,  included 
In  this  forged  bill  of  lading,  which  is  not  In 
evidence. 

Addressing  ourselves  to  the  first  question 
urged  by  plaintiff,  It  may  be  stated  at  the  out- 
set that  the  Question  as  to  whether  the  title 
passed  at  the  time  of  Hlgglns  &  Campbell's 
sale  to  defendants  depends  upon  the  inten- 
tion of  the  parties  as  shown  by  the  evidence 
In  that  regard. 

The  evidence  here  is  that  this  sale  was 
for  cash,  and  a  sale  for  cash  Is  prima  fade 
upon  condition  that  the  title  to  the  prop- 
erty sold  does  not  pass  to  the  purchaser  un- 
til the  cash  has  been  received,  unless  its  re- 
ceipt has  been  subsequently  waived  by  the 
seller;  and,  in  such  a  sale  upon  such  a  condi- 
tion that  has  not  been  fulfilled,  the  seller 
may  recover  the  property  from  the  buyer  or 
any  party  in  possession  who  has  no  greater 
equity  than  the  buyer,  provided  he  properly 
asserts  his  right  to  do  so  within  a  reasonable 
time  imder  aU  the  facta  and  circumstances 
of  the  case.  Mclver  v.  WIllIamson-Halsell- 
Frasler  Co.,  19  Okl.  454,  92  Pac.  170,  13  L. 
R.  A.  (N.  S.)  696;  Masoncr  et  al.  v.  Bell,  20 
Okl.  618,  95  Pao.  230,  18  L.  R.  A.  (N.  S.) 
166;  First  National  Bank  of  Byars  v.  Grif- 
fin, 31  Okl.  382,  120  Pac.  695,  49  L.  R.  A. 
(N.  S.)  1020;  O.  M.  Keys  Com.  Co.  t.  Beatty, 
42  Okl.  721,  142  Pac.  1102;  Lehmann  ▼.  Peo- 
ple's Furniture  Co.,  42  Okl.  761,  142  Pac 
986,  Ifc  R.  A.  1915D,  855 ;  Johnson  v.  Lanko- 
vetz,  67  Or.  24,  102  Pac.  799,  110  Pac.  398, 
29  L.  R.  A.  (N.  8.)  709 ;  Kemper  Grain  Ca  v. 
Harbour,  80  Kan.  824,  133  Pac.  565,  47  L. 
R.  A.  (N.  S.)  173;  Freeh  v.  Lewis,  218  Pa. 
141,  67  Atl.  45,  11  L.  R.  A.  (N.  S.)  048,  120 
Am.  St.  Rep.  864,  11  Ann.  Cas.  545. 

In  Mclver  v.  WilUamson-Halsell-FrasIer  Co., 
supra  (where  articles  of  merchandise  were 
sold  and  delivered  under  a  contract  for  "spot 
cash,"  and  the  purchaser,  upon  receiving  the 
merchandise,  informed  the  seller  that  he 
would  pay  him  as  soon  as  he  could  check  the 
same  up,  but,  although  the  seller  called  at 
the  buyer's  place  of  business  on  five  or  six 
consecutive  mornings  after  delivery  for  the 
price  without  finding  him,  when  the  latter 
was  finally  found,  he  told  the  seller  that  he 
could  not  pay  for  the  goods  and  to  take  the 
same  back,  but,  while  the  seller  was  seeking 
teams  and  wagons  with  which  to  take  the 
same  back,  the  same  were  seized  under  a 
writ  of  attachment  In  an  action  by  a  third 
party),  this  court  affirmed  a  judgment  al- 
lowing the  seller  to  recover  the  goods  in  an 
acti<m  of  replevin,  holding: 

"Where  Jtoods  are  sold  and  delivered  upon 
condition  that  tho  title  shall  not  pass  to  the 
vendee  unless  tbe  price  acreed  npon  be  paid, 
the  vendee  has  no  attnchnblc  interest  in  the 
property  until  the  performance  of  the  condi- 
tion." 


In  First  National  Bank  of  Byars  v.  Grif- 
fin, supra  (where  N.  G.  Bouie  purchased  and ' 
received  delivery  of  cotton  from  Griffin  & 
Griffin  under  a  contract  to  pay  cash  there- 
for, and  gave  his  check  upon  the  First  Na- 
tional Bank  of  Byars  as  a  means  of  making 
such  payment,  the  bank  received  the  cotton 
and  placed  the  value  thereof  to  Boiile's  cred- 
it, but  refused  payment  of  the  check  because 
Boule's  account  was  overdrawn),  Griffin,  as 
successor  In  right  of  Griffin  A,  Griffin,  was  al- 
lowed Judgment  against  both  Bouie  and  the 
bank  for  the  value  of  tbe  cotton,  tbe  court 
holding: 

"Where  goods  are  sold  for  cash  and  delivered, 
the  vendor  taking  the  vendee's  check  for  the 
price,  which  on  presentment  within  dae  time 
is  dishonored,  title  to  the  goods  does  not  pass, 
and  the  vendor  may  recover  the  value  thereof 
from  the  vendee  and  any  party  who  has  no 
greater  equities." 

In  C.  M.  Keys  Com.  Co.  v.  Beatty,  supra 
(where  W.  purchased  cattle  of  B.  and  ship- 
ped them  to  K.,  a  live  stock  commission  com- 
pany, giving  B.  his  draft  upon  K.  as  a  means 
of  payment  of  the  purchase  price  In  accord 
with  an  agreement  between  W.  and  K.,  by  the 
terms  of  which  W.  might  draw  upon  E.  for 
the  purchase  price  of  cattle  bought  to  be 
shipped  to  It,  and  K.  received  and  sold  tbe 
cattle  for  W.,  applying  the  net  proceeds  tn  Its 
own  account  against  W.,  who  had  uver- 
drawn,  but  refusing  payment  of  the  check, 
when  afterwards  presented),  W.  was  allowed 
to  recover  the  amount  of  the  draft,  which 
represented  the  value  of  tbe  cattle  in  that 
sale,  and  did  not  exceed  the  net  proceeds  of 
the  same  In  the  hands  of  K.,  In  on  action 
against  the  latter,  and  in  that  case  it  was 
stated  In  tbe  oidnlcm: 

"It  appears,  under  all  the  facts  and  dream- 
stances  of  this  case,  that  a  sale  for  cash  or  its 
substantial  equivalent  was  intended  by  both  buy- 
er and  seller,  although  the  delay  in  presentiDg 
the  drafts  militates  somewhat  against  this  con- 
clusion, and  ordinarily  the  question  of  intent  of 
the  parties  in  this  respect  is  one  of  fact  to  b« 
submitted  to  and  decided  by  the  jury." 

In  Lehmann  v.  People's  Furniture  Co.,  su- 
pra, which  is  relied  upon  by  the  plaintiff  in 
the  instant  case  in  support  of  his  contention 
in  this  regard,  although  the  terms  of  the 
sale  required  the  payment  of  cash  on  deliv- 
ery for  the  goods,  the  Intent  after  delivery  to 
give  credit  Is  made  obvious  by  the  opening 
up  of  an  account  against  the  purchaser  for 
the  purchase  price  and  an  attempt  to  collect 
the  same  for  six  months  thereafter. 

As  a  general  rule,  the  seller  must  undoubt- 
edly, as  held  in  the  Lrtunann  Case,  promptly 
exert  his  right  to  retake  the  goods  upon  the 
breach  of  the  condition  which  was  to  have 
been  performed  by  the  purdiaser  to  complete 
the  transfer  of  title  to  himself;  hut,  as  be- 
tween the  seller  and  the  purchaseE  or  those 
in  ijossesslon  with  no  greater  equity  than  the 
purchase,  the  seller  may  elect  to  retake  the 
goods  'within  a  reasonable  time  In  viefw  ot 
all'  the  facta  and  drcmustancea  at  the  caaa. 
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As  stated  In  the  L.  B.  A.  editorial  note  to 
Freeh  V.  lewis,  supra: 

"The  decisions  upoa  this  point,  depend  largely 
upon  the  facts  and  circumstance's  ot  each  case. 
The  guestioD  is:  '  Did  the  vendor  act  within  a 
reasonable  time,  to  recover  possession  of   the 

groperty ;  that  is,  within  such  a  time  as,  taken 
k  connection  with  other  facts  and  circum- 
stances, shows  an  Intention  to  retain  title  un- 
til the  condition  of  payment  has  been  complied 
with?" 

And  In  an  editorial  note  to  the  same  case 
in  n  Ann.  Cas.  545,  it  Is  held: 

"In  some  cases  it  has  been  held  that  whether 
the  condition  as  to  ^payment  was  waived  in  a 
particular  instance  is  for  the  jury.  Thus  in 
Farlow  v.  Ellis,  15  Gray  (Mass.)  229,  the  court 
said:  'The  question  then  on  trial  in  this  case 
was  whether  the  plaintiff  had  waived  the  con- 
dition of  this  sale,  and  manifested  by  his  lan- 
guage or  conduct  an  intention  or  a  willingness 
to  waive  the  condition  and  make  the  sale  abso- 
lute, without  having  the  satisfactory  paper. 
When  there  is  a  condition  made  at  the  contract 
of  sale  favorable  to  the  vendor,  and  solely  for 
bis  benefit,  he  may,  if  he  choose,  waive  it,  and 
treat  the  contract  as  if  no  such  condition  had 
been  embraced  in  it.  Waiver  is  a  voluntary  re- 
linquishment or  renuncintion  of  some  right,  a 
foregoing  or  giving  up  of  aome  benefit  or  advan- 
tage, which,  but  for  such  waiver,  he  would  have 
enjoyed.  It  may  be  proved  by  express  decla- 
ration, or  by  acts  and  declarations  manifesting 
an  intent  and  purpose  not  to  claim  the  supposed 
advantage,  or  by  a  course  of  acts  and  conduct, 
or  by  so  neglecting  and  failing  to  act,  as  to 
indace  a  belief  that  it  was  his  intention  and 
purpose  to  waive.  Still  voluntary  choice  not 
to  claim  is  of  the  essence  of  waiver,  and  not 
mere  negligence,  though  from  such  negligence 
onexplained  such  intention  may  be  inferred. 
The  question  of  waiver  therefore  is  a  question 
of  fact  for  a  jury ;  it  may  be  proved  by  various 
species  of  proofs  and  evidence,  by  declarations, 
by  acts,  and  by  nonfeasance  or  forbearing  to 
claim  or  act.'  To  the  same  effect  see  Bishop 
V.  Shillito,  cited  in  2  B.  &  Aid.  829,  note: 
Young  V.  Kansas  Mfg.  Co.,  23  Fla.  394,  2 
South,  817 ;  Mixer  r.  Cook,  31  Me.  340:  Seed 
▼.  Lord,  66  Me.  580:  George  W.  Merrill  Fur- 
niture Oo.  V.  HUl,  87  Me.  17.  32  Ati.  712:  Pow- 
ell T.  Bradlee,  9  Gill  &  J.  (Md.)  220;  Scudder 
V.  Bradbnrr,  106  Mass.  422;  Haskins  v.  War- 
ren, 116  Mass.  641  [514];  Luey  v.  Bnndy,  9 
N.  H.  298  [32  Am.  Dec.  859};  Fergoson  t. 
Caifford,  37  N.  H.  86 ;  Hart  v.  Boston,  etc.,  R. 
Co.,  72  N.  H.  410,  56  Atl.  920;  Osborn  v. 
Gant«,  60  N.  Y.  640;  Parker  v.  Baxter,  88  N. 
Y.  898 ;  Hall  ▼.  Stevens,  40  Hon  (N.  Y.)  578 ; 
Fleeman  t.  McKean,  26  Barb.  (N.  Y.)  474: 
Schmidt  v.  Kattenhom,  2  HOt  (N.  Y.)  157; 
National  Refining,  etc.,  Co.  v.  Miller,  7  Pbila. 
(Pa.)  97 ;  Pitts  v.  Owen,  9  Wis.  152.  In  Fer- 
guson V.  OUtFotd,  87  N.  H.  86,  ForHer  X,  said: 
'DeUver:rj  without  anything  being  said,  is  not 
necessarilj  absolute.  It  is  evidence  of  a  waiver, 
and,  with  other  circumstances,  may  be  sufficient 
to  authorize  a  jury  to  fled  a  waiver  of  the  pre- 
cedent condition  of  payment  of  the  stipulated 
price.'  In  Bathowsky  v.  Dunn  (Sup.  Ot  Tr. 
T.)  64  N.  Y.  Supp.  934,  it  was  said:  'Whether 
the  vendor,  by  delivering  the  goods  without  ex- 
acting the  cash,  waived  that  condition  pre- 
cedent, was  one  of  faet  for  the  jury,  depending 
on  the  intention  of  the  parties.' " 

In  the  instant  case  it  probably  appeared  to 
HigKins  &  Campbell  during  all  the  time  of 
their  delay  In  taking  action  to  reclaim  this 
property  that  It  was  uncertain  as  to  whether 
this  check  for  $1,408.57  would  not  be  ulti- 
mately paid,  notwithstanding  payment  had 


been  refused  afii  the  dietik  protested.  As 
will  be  seen  from  its  answer  herein,  the  gar- 
nishee bank  was  uncertain  as  to  whether  the 
plaintiff  or  the  Bank  of  Paoli  was  entitled  to 
the  amount  of  money  to  the  credit  of  the  de- 
fendante  called  for  by  this  check.  In  its  an- 
swer It  states  that,  about  two  days  before 
the  garnishee  summons  was  served  upon  it, 
It  informed  the  Bank  of  Paoli  that  the  de- 
fendants had  on  deposit  subject  to  their 
check  a  svan  of  money  sufflcient  to  pay  the 
check  in  question,  and  that,  if  the  same  was 
presented,  it  would  be  paid,  and  farther: 

"That  garnishee  here  offers  to  pay  said  mon- 
eys into  court  upon  an  order  of  the  court  to 
be  made  in  said  action,  and  asks  the  court  to  ad- 
judicate as  between  the  plaintiff  in  said  cause 
and  the  intervener  the  Bank  of  Paoli,  which  is 
entitled  to  said  funds,"  etc. 

Higglns  &  Campbell  were  not  entitled  to 
retake  the  property  sold  except  upon  condi- 
tion of  the  nonpayment  of  this  cheek,  and, 
as  the  Bank  of  Paoli  was  still  claiming  that 
It  was  entitled  to  payment,  it  may  well  be 
understood  what  doubts  Higglns  &  Campbell 
probably  had  as  to  their  rights  in  this  regard 
during  their  delay  to  assert  their  title;  and, 
although  there  Is  room  for  difference  of  opin- 
ion as  to  this,  we  are  inclined  to  the  view 
that  there  was  no  reversible  error  in  the 
holding  of  the  trial  court  to  the  effect  that 
their  delay  in  doing  so  was  not  unreasonable 
and  did  not  constitute  a  waiver  of  their 
right 

In  the  instant  case  there  is  certainly  no  evi- 
dence of  any  intention  on  the  part  of  Hig- 
glns &  Campbell,  after  they  had  learned  of 
the  protest  of  the  check,  to  extend  any  de- 
gree of  cwdit  to  the  defendants,  who  had 
absconded,  and,  as  the  plaintiff  had  already 
violated  their  legal  rights  by  attaching  the 
property,  y^ilch  remained  in  statu  gao  dar- 
ing their  delay  in  Intervening,  it  is  not  per- 
ceived how  plaintiff  was  prejudiced  by  such 
delay.  In  any  event,  we  do  not  think  it  can 
be  said'  as  a  matter  of  law  that  their  delay 
in  reclaiming  the  cotton  was  unreasonable 
tmder  all  the  facts  and  circumstances  of  this 
case. 

Judgment  of  the  trial  court  afltrmed.  All 
the  Justices  concurring,  except  HARDY  and 
OWEN,  JJ.,  who  were  not  present. 


WICHITA  FALM  &  N.  W.  BY.  00.  v.  BEN- 
TON.   (No.  8173.) 
(Supreme  Conrt  of  Oklahoma.     Jan.  9,  1917. 
Rehearing  Denied  Oct.  2,  1917.) 

(Syllalui  Ip  the  Court.) 

1.  Carbiebs  18=3228(1)— Live  Stock— Injubt 
— Presiticption. 
When  cattle  in  good  conditioB  are  delivered 
for  shipment  over  the  lines  Of  several  connecting 
common  carriers,  and  upon  delivery  are  injured 
and  some  of  them  dead,  the  presumption  is  that 
the  injury  or  loss  occurred  upon  the  line  of  the 
delivering  carrier. 


sFor  other  cues  see  tame  tnpie  aad  K^iT-MVUBBB  la  all  K*r-Mamb«r«d  Dlcasti  sad  InOaxM 
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2.  Carbiebs  «=9228(1),  230(fl)  —  Injtjbt  to 
Live  Stock— PBzanTifFTXON—QuKsrrioH  fob 
Jury. 

This  presumption  may  be  rebutted  by  evi- 
dence showing  that  the  cattle  when  received  by 
the  delivering  carrier  were  in  bad  condition. 
When  such  evidence  is  introdaced,  the  preaomp- 
tion,  on  the  one  hand,  and  the  rebutting  evi- 
dence, on  the  other,  ordinarily  form  an  issue  of 
the  fact  for  the  determination  of  a  jury. 

3.  Appeal  and  Erbob  es9l005(4)— Finding 
OF  Fact — Review. 

The  determination  of  such  issue  of  fact 
against  the  terminal  carrier  approved  by  the  trial 
court  ought  not  to  be  disturbed  by  this  court 
unless  the  rebutting  evidence  ia  so  conclusive 
that  we  can  say  that  the  finding  of  the  jury  has 
no  evidence  reasonably  tending  to  support  it. 

4.  Cabriebs  <S=»230(6)  —  Injubt  to  Live 
Stoc  k — Dam  A  g  es— Apportion  ue  nt. 

Where  there  is  evidence  that  cattle  were_  re- 
ceived by  a  terminal  carrier  in  bad  condition, 
and  there  is  also  evidence  of  facts  and  circum- 
stances tending  to  show  negligence  upon  the  part 
of  the  terminal  carrier,  the  question  of  what 
proportion  of  the  loss  or  damage,  if  any,  is 
chargeable  to  the  terminal  carrier  is  one  for  the 
jury. 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Tillman  County; 
T.  P.  Clay,  Judge. 

Action  by  E.  D.  Benton  against  the  Wichita 
Falls  &  Northwestern  Railway  Company  for 
damages  to  live  stock  In  transit.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Mounts  ft  DaTls,  of  Frederick,  for  plaintiff 
In  error.  J.  B.  Williams,  of  Frederick,  for 
defendant  in  error. 

BURFORD,  C.  Benton  shipped  a  car  of 
Uve  stock  from  Ft  Worth  to  Tipton,  Old., 
over  the  lines  of  the  Ft  Worth  &  Denver  and 
Wichita  Falls  &  Northwestern  Railway  Com- 
panies. The  latter  was  the  terminal  carrier. 
Upon  the  trial  of  this  action  against  it  for  the 
loss  and  damage  to  the  cattle  It  proved  that 
the  cattle  were  In  bad  condition  when  deliver- 
ed to  it,  and  that  one  was  dead.  The  only  evi- 
dence of  negligence  upon  its  part  was  the 
bruised  and  skinned  condition  of  the  cattle. 
The  defendant  claimed  their  condition  was 
due  to  weakness  resulting  from  dipping  in 
arsenical  dip  at  Ft.  Worth.  Plaintiff's  wit- 
nesses strenuously  denied  that  the  effect  of 
the  dip  was  weakening.  If  It  was  not,  then 
the  condition  of  the  cattle,  uncontrovertably 
worse  on  delivery  than  at  the  time  of  the  re- 
ceipt by  defendant,  was  alone  evidence  of 
rough  handling  and  negligence.  Although  we 
would  have  unhesitatingly  reached  a  different 
conclusion  from  that  of  the  jury  In  this  case, 
yet  we  cannot  say  that  under  the  record 
there  Is  no  evidence  to  support  their  finding. 
We  are  not  therefore  at  liberty  to  disturb  it 

[1]  The  sole  question  is  whether  the  evi- 
dence supports  the  verdict.  Complaint  Is 
made  of  the  Instructions,  but  upon  exami- 
nation we  are  of  opinion  that  they  fairly 
conform  to  the  principles  hereinafter  refer- 
red to.    The  mle  of  law  applicable  is  found 


In  St  I/.,  I.  M.  ft  8.  T.  Carllle,  35  Okl.  118, 
128  Pac.  690,  where,  after  reviewing  the 
previous  anthorltles,  It  is  said: 

"When  the  goods  shipped,  upon  readnng  dieir 
destination,  are  found  to  be  injured  or  some  of 
them  lost,  the  presumption  is  that  such  injur; 
or  loss  occurred  on  the  line  of  the  delivering  ca^ 
rier;  and  there  is  no  presumption  that  the 
injury  or  loss  occurred  while  the  goods  were  in 
the  hands  of  the  Initial  carrier." 

In  C,  B.  I.  ft  P.  B.  Co.  T.  Harrington,  41 
Okl.  41,  143  Pac.  325,  we  said: 

"The  Carmack  Amendment  [Comp.  St  1916, 
S;  8604a,  8604aa]  to  the  Interstate  Commerce 
Law,  •  •  •  imposing  liability  on  an  initial 
carrier  for  loss,  damage,  or  injury  to  property 
occurring  anywhere  on  the  through  route,  diil 
not  abrogate  the  rule  of  evidence  that  property 
received  in  good  order  by  the  initial  carrier  is 
presumed  to  have  been  received  in  like  good  o^ 
der  by  the  succeeding  carrier,  and  that  final  de- 
livering in  bad  order  raises  a  rebuttable  pre- 
sumption that  the  injury  occurred  on  the  de- 
livering carrier's  line." 

[2,  3]  When,  therefore^  plaintiff  Introduced 
evidence  tending  to  show,  as  he  did,  ship- 
ment In  good  order,  and  proved  that  the  cat- 
tle were  Injured,  dead,  and  dying  when  de- 
livered by  defendant,  he  established  a  prima 
fade  case.  Armstrong,  Bryd  ft  Co.  ▼.  m. 
Cent  Ry.  Co.,  26  Okl.  362,  109  Pac.  216,  29 
L.  R.  A.  (N.  S.)  67L  Defendant  then  intro- 
duced evidence  showing  that  the  cattle  were 
In  bad  condition  when  received  by  It  Thb 
was  proper  as  a  rebuttal  of  the  presump- 
tion. But  who  Is  to  determine  when  the  pie- 
sumption  Is  overcome?  Is  the  effect  of  plain- 
tiff's evidence  a  question  of  law  for  the  court, 
or  of  fact  for  the  jury?  Undoubtedly  the 
weight  of  the  evidence  is  for  the  Jury,  and 
consequently  they  must  determine  when  suf- 
ficient evidence  has  been  Introduced  to  over- 
come the  presumption  which  the  law  implies. 
Mlchle  on  Carriers,  p.  3398,  and  cases  cited- 
Their  determination  approved  by  the  trial 
court  under  our  unbroken  rule  could  only  be 
disturbed  where  we  could  say  that  there  «w 
no  evidence  reasonably  tending  to  support 
it  And  sec  Pamell  v.  Atlantic  Coast  line 
Co.,  91  S.  0.  270,  74  S.  E.  491. 

[4]  Here  the  evidence  as  to  the  bruised 
and  Injured  condition  of  the  cattle  at  desti- 
nation,  If   defendant's  theory  of  weakness 
from  dipping  be  rejected,  was  some  evidence 
of  negligence  In  rough  handling  after  receipt 
by  defendant.    There  being,  therefore,  some 
evidence  of  negligence  on  the  part  of  defend- 
ant, we  think  It  was  properly  left  to  the 
Jury  to  determine  what,  if  any,  damage  was 
occasioned  by  the  Initial  and  terminal  car- 
riers respectively,  and  to  charge  defendant 
with  its  proper  part  thereof.    H.  &  T.  C.  v. 
Scott  99  Tex.  326,  89  S.  W.  763.     That  the 
jury  did  this  Is  evidenced  by  their  verdict 
which  found  for  part  only  of  the  dead  ani- 
mals.   That  verdict,  under  the  record,  we  are 
not  at  liberty  to  disturbw     ' 

Affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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VOWUER  ▼.  BOGEBS  et  al.    Wo.  7742.) 

(Supreme  Court  of  Oklaiioma.    S«vt.  11,  1817.) 

(Byttahut  hy  the  Court.) 

t  Indians  «=>15(1)— Restriction  on  Alien- 
ation— Act  of  Conobbss. 

"Act  Cong.  June  28,  1900,  c.  S572,  S4  Stat. 
539,  placed  no  restrictions  upon  tlie  alienation 
by  heira  of  inherited  lands  allotted  and  deeded 
in  the  right  of  a  member  of  the  Osage  Tribe  of 
Indians  after  his  death,  save  only  tbe  mineral 
interests  therein  reserved  to  the  tribe,  individu- 
al disposition  oi  which  is  ezpresaLv  inhibited." 
2.  Indians  «=>15(1)— Restbiction  of  Alien- 
ation— Act  of  Conqress. 

"The  purpose  of  Act  Con?.  April  18,  1912, 
&  83, 37  Stat.  86,  was  not  to  impose  restrictions 
apon  alienation  of  Osage  lands,  but  to  authorize 
the  ooaveTance  of  such  of  said  lands  to  which 
restrictions  bad  attached  by  reason  of  their  al- 
lotment to  living  members  who  had  subsequently 
died,  leaving  surviving  them  Indian  heirs,  mem- 
bers of  the  tribe,  to  whom  certificates  of  cogipe- 
teacy  were  issued." 

Commissioners'  OidiiloQ,  Division  No.  &, 
Error  from  District  Court,  Osage  County; 
B.  H.  Hudson,  Judge. 

Actl<Hi  )iv  Louis  Rogers,  Sr.,  against  Louis 
Rogers,  Jr.,  and  others,  Rosalie  Avant,  Ben 
Avant,  and  George  B.  Fowler,  for  possession 
of  lands,  damages  for  their  retention,  etc., 
against  Fowler,  and  partition  of  the  property 
as  between  plaintiff  and  Louis  Rogers,  Jr., 
and  Rosalie  Avant,  with  cross-petition  by  de- 
fendant Fowler.  Judgment  for  plaintiff,  and 
defendants  Louis  Rogers,  Jr.,  and  Rosalie 
Avant,  and  directing  a  partition,  and  defend- 
ant Fowler  brings  error.  Reversed  and  re- 
manded. 

McDonald  &  Spence,  of  Pawbuska,  for 
plaintiff  in  error.  Hargis  &  Conwell  and  L. 
P.  Moeler,  all  of  Pawhuska,  for  defendants 
In  error. 

BLEAKMORB,  O.  Tbla  case  was  com- 
menced In  the  district  court  ot  Osage  county 
on  July  24,  1913,  by  Loots  Rogers,  Sr.,  as 
plaintifl,  against  Louis  Rogers,  Jr.,  Rosalie 
Avant,  Ben  Avant,  and  George  B.  Fowler, 
defendants,  seeking  judgment  for  the  posses- 
sion of  certain  lands,  damages  for  their  re- 
tentloDt  etc.,  against  Fowler,  and  partition  of 
the  property  as  between  plaintiff  and  I<ouls 
Rogers,  Jr.,  and  Rosalie  Avant 

It  appears  by  the  pleadings  that  one  Ella 
Rogers,  an  enrolled  member  of  the  Oaage 
Tribe  of  Indians,  entitled  to  an  allotment  of 
lands  of  the  said  tribe,  died  on  March  22, 
1906,  leaving  surviving  as  her  only  heirs  the 
plaintiff  Louis  Rogers,  Sr.,  Iiouls  Rogers,  Jr., 
and  Rosalie  Avant ;  that  the  defendant  Ben 
Avant,  a  white  man,  is  the  hnsbcmd  of  Rosa- 
lie Avant;  that  the  lands  In  questloD  were 
allotted  in  the  right  of  BUa  Rogers  after  her 
deatli  and  were  Inherited  by  her  heirs,  to 
whom  patenfts  conveying  title  to  sucb  land 
were  subsequently  Issued;  that  such  heirs 
ore  members  of  the  Osage  Tribe;  that  ceitlfl- 
cates  of  competency  were  Issued  to  Rosalie 
Avant  and  Louis  Bogers,  &.,  on  June  2,- 1909,  i 


I  and  March  8,  1910,  ^pectlrely ;  that  Louis 
Rogers,  Jr.,  has  not  received  a  certificate  of 
competency.  Defendant  Fowler  asserted  bis 
right  to  the  possession  of  the  premises  under 
the  following  contract: 

"This  agreement  made  and  entered  into,  this 
30tb  day  of  July,  1910,  by  and  between  Ben 
Avant,  Rosalie  Avant,  Louis  Rogers,  Sr.,  and 
Louis  Rogers,  Jr.,  parties  of  the  first  part,  and 
George  B.  Fowler,  party  of  the  second  part,  wit- 
uesseth :  That  parties  of  the  first  part  have  this 
dav  sold  to  i>arty  of  the  second  part  for  a  con- 
sideration of  .«7,860.00,  payable  as  follows: 
$4,000.00  cash  upon  the  delivery  and  execution 
of  this  contract  and  a  promissory  note  for  $3,- 
OOO.OO  at  ti  percent,  from  January  Ist  payable 
one  year  from  'date.  All  of  said  property  de- 
scribed as  follows:  All  of  the  W.  %  of  Sec. 
12  and  the  S.  B.  %  of  S.  B.  %  of  Sec.  It 
and  the  N.  E.  V^  of  the  N.  W.  %  of  Sec.  13, 
Tp.  23,  R.  E.  situated  in  Osace  county,  Okla- 
homa, said  nroperty  containing  400  acres.  Tlie 
parties  of  the  tirst  part  hereby  agree  and  bind 
themselves  jointly  to  make  a  good  and  perfect 
title  to  the  above-described  property,  and  that 
they  further  agree  In  said  deed  to  convey  all 
that  they  mav  now  possess  or  may  hereafter 
acquire.  Parties  of  the  first  part  further  agree 
to  make  a  deed  to  above  property  within  six 
months  or  as  Boon  thereafter  as  is  possible  to 
obtain  title  from  the  Interior  Department  at 
Washington,  D.  O.  And  in  case  they  fail  to 
make  and  deliver  said  title  within  two  years 
from  date,  they  agree  to  refund  all  money  and 
notes  that  may  have  been  received  in  payment 
for  same  that  has  been  paid  them  by  party  of 
the  second  part  on  said  land,  and  that  a  rea- 
sonable value  for  all  improvements  that  party 
of  the  second  part  may  have  placed  on  said  prop- 
erty, and  to  recompense  second  party  for  any 
and  all  increase  in  value  on  said  property." 

Fowler  paid  the  $4,000  and  executed  and 
delivered  his  note  for  $3,000,  according  to 
the  provisions  of  said  contract,  and  alleges 
that  he  was  always  ready  and  able  and  willing 
to  comply  fully  with  Its  terms,  and  further 
set  forth  In  his  answer: 

"The  defendant,  O.  B.  Fowler,  further  alleges 
that  he  is  willing  and  he  here  and  now  offers 
and  tenders  to  the  plaintiff  and  the  defendants 
Louis  Rogers,  Jr.,  Rosalie  Avant  and  Ben  Avant 
to  deliver  to  them,  possession  of  said  lands  and 
cancel  said  contract  upon  the  repayment  to 
him  by  said  parties  of  the  sum  of  $4,000  paid 
as  herein  alleged,  and  the  return  to  this  defend- 
ant of  his  note  for  $3,000,  given  as  a  balance  of 
the  consideration  for  the  conveyance  of  said 
lands  as  hereinabove  stated  and  set  out." 

By  way  of  cross-petition  and  counterclaim 
Fowler  also  set  forth  that  he  had  placed  per- 
manent Improvements  upon  the  land  of  the 
value  of  $2,170  and  prayed  judgment  against 
plaintiff  and  defendants  Louis  Rogers,  Jr., 
and  Rosalie  Avant  in  the  sum  of  $6,310. 

It  seems  unnecessary  to  advert  to  the 
pleadings  of  the  other  defendants. 

The  court  rendered  judgment  on  the  plead- 
ings quieting  title  In  the  plaintiff  and  Louis 
Rogers,  Jr.,  and  Rosalie  Avant,  as  the  heirs 
of  Ella  Rogers,  awarding  them  possession  of 
the  land,  and  directing  partition  thereof,  etc., 
fnHU  which  Judgment  defendant  Fowler  has 
appealed. 

[1,2]  Obviously  the  trial  court  held  to  the 
view  that  the  contract  upon  which  defendant 
D'owler  relied  was  violative  of  the  congresslon- 
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al  emuitment  under  whiich  tii0  lands  Inrolved 
were  allotted,  and  therefore  void,  by  reason  of 
virhlcfa  he  acquired  no  rights  thereunder,  and 
was  not  entitled  even  to  a  return  of  his  note 
and  the  $4,000  advanced  as  a  part  of  the  pur- 
chase price  of  said  lands.  In  this  holding  we 
are  of  opinion  that  the  court  fell  into  error. 
The  same  question  was  before  this  court  In 
the  case  of  Kenny  t.  Miles  (not  yet  oflScially 
reported),  162  Pac.  775,  wherein  It  was  held: 

"Act  Cong.  June  28,  1906,  c.  3672,  34  Stat 
at  L.  539,  placed  no  restrictions  upon  the  alien- 
ation by  heirs  of  inherited  lands  allotted  and 
deeded  in  the  right  of  a  member  of  the  Osage 
Tribe  of  Indians  after  his  death,  save  only  the 
mineral  interests  therein  reserved  to  the  tribe, 
individual  disposition  of  which  is  expressly  in- 
hibited. The  purp<we  of  Act  Cong.  April  18, 
1912,  37  Stat,  at  L.  86,  c.  83,  was  not  to  im- 
pose restrictions  upon  alienation  of  Osage  lands, 
but  to  authorize  the  conveyance  of  such  of  said 
lands  to  which  restrictions  had  attached  by 
reason  of  their  allotment  to  living  members, 
•  •  ♦  who  had  subsequently  died,  leaving  sur- 
viving them  Indian  heirs,  members  of  the  tribe, 
to  whom  certificates  of  competency  were  is- 
sued." 

It  would  seem  unnecessary  to  review  other 
assignments  of  error,  as  the  questions  pre- 
sented may  not  arise  upon  a  new  trlaL 

The  Judgment  of  the  trial  court  should  be 
reversed  and  the  cause  remanded. 

PER  CURIAM.    Adopted  In  whole. 


In  re  LINDBERG.    (No.  A-8126.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

29,  1917.) 

(Byllabiu  hv  the  Court.) 

Bail  *=a4S— Habeas  Cobphs. 

Upon  petition  for  writ  of  habeas  corpus,  the 
evidence  considered,  and  held  sufficient  to  war- 
rant the  committing  magistrate  to  hold  petition- 
er upon  a  charge  of  murder.  Held,  further,  that 
the  proof  of  guilt  is  not  evident,  nor  the  pre- 
sumption thereof  great  Ball  is  therefore  al- 
lowed. 

Petition  by  Carl  M.  lindberg  for  writ  of 
habeas  corpus  to  be  let  to  ball.    Bail  allowed. 

A.  E.  Pearson  and  W.  R.  Wlthlngton,  both 
of  Oklahoma  City,  for  petitioner.  The  Attor- 
ney General,  R.  McMillan,  Asst  Atty.  G^i., 
and  John  W.  Scotbom,  Asst  Co.  Atty.,  of  Ok- 
lahoma City,  for  respondent 

DOYLE,  P.  J.  The  petitioner,  Carl  M.  Lind- 
berg,  filed  in  this  court  on  August  29,  1917,  a 
petition  wherein  he  avers  that  he  is  illegally 
restrained  of  his  liberty  by  G.  E.  Johnson, 
sheriff  of  Oklahoma  county,  and  that  hia  un- 
lawful imprisonment  consists  in  this,  to  wit: 
That  a  warrant  of  commitmeBt  was  illegally 
Issued  by  Robert  W.  Maupin,  a  Justice  of  the 
pe%ce  In  and  for  Oklahoma  City  district,  Ok- 
lahoma county,  upon  a  preliminary  examina- 
tion had  upon  a  complaint  wherein  petitioner 
was  charged  with  the  murder  of  Leota  Lind- 
berg,  his  wife;  that  Edward  D.  Oldfleld,  a 
Judge  of  the  district  court  of  said  county,  re- 


fused to  grant  a  writ  of  habeas  corpus  to  let 
petitioner  to  bail.  It  is  farther  averred  that, 
under  the  evidence  introduced  on  said  exami- 
nation, petitioner  was  entitled  to  have  been 
discharged  from  custody  for  the  reason  that 
there  was  no  competent  or  legal  evidence  in- 
troduced on  said  preliminary  examination, 
showing  the  commission  of  the  crime  of  mur- 
der, or  probable  cause  to  believe  petitioner  to 
be  guilty  of  the  crime  of  murder.  Wherefore 
petitioner  prays  that  the  writ  of  habeas  cor- 
pus be  granted,  and  that  he  be  discharged 
from  custody,  and  further  praying  that,  if  the 
court  should  t>e  of  opinion  that  the  evidence 
is  sufficient  to  hold  petitioner  upon  a  charge 
of  murder,  be  be  admitted  to  bail,  fixed  at  a 
reasonable  amount,  for  tbe  reason  that  the 
proof  of  his  guilt  is  not  evident  nor  the  pre- 
sumption thereof  great 

On  August  30th  the  cause  was  heard  upon 
the  evidence  taken  upon  the  preliminary  and 
other  evidence  adduced  upon  the  bearing. 
Upon  a  consideratlim  of  the  testimony  pre- 
sented, we  are  of  opinion  that  the  evidence 
adduced  upon  the  preliminary  examination 
was  sufficient  to  warrant  committing  petition- 
er for  trial  tor  the  crime  of  murder.  We 
are  also  of  the  opinion  that,  under  the  testi- 
mony submitted,  the  proof  of  guilt  is  not  evi- 
dent nor  the  presumption  thereof  great,  and 
It  Is  the  conclnslcm  of  the  court  that  bail 
should  be  allowed.  It  is  therefore  ordered 
that  petitioner  be  admitted  to  bail  In  the  sum 
of  $15,000,  bond  to  be  conditioned  as  by  law 
required,  and  to  be  approved  by  the  court 
clerk  of  Oklahoma  county, 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


MILES  v.  STATE.    (No.  A-2774.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

3,  1917.) 

(SpUohui  ly  the  Court.) 

Ihtoxicatino  Liquobs  €=»236(5)  —  Posses- 
sion WTTH  Iktent  to  Seli/— Stttficienct  of 

EVIDENCB. 
In  a  prosecution  for  the  possession  of  in- 
toxicating liquors  with  intent  to  sell  the  same, 
the  evidence  examined,  and  held  sufficient  to 
sustain  the  verdict  and  Judgment 

Appeal  from  County  Court  Ttilsa  County ; 
John  R.  Ramsey,  Judge. 

Billy  Miles  was  convicted  of  possessing  in> 
toxicating  liquors  with  intent  to  sell  them. 
In  violation  of  the  prohibitory  law,  and  be 
appeals.    Affirmed. 

Earl  Sneed,  of  Tulsa,  for  plaintiff  in  error. 
B.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

DOYLBJ,  P.  J.  PlainHtr  in  error,  Billy 
Mllee,  was  tried  and  convicted  in  the  coanty 
court  of  Ttiloa  county  on  an  Information 
charging  that  he  did  have  possession  of  in- 
toxicating liquoTB  with  the  unlawful  Intent 
to  sell  the  same,  and  bis  pnnishmeat  was  aa- 
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aessed  at  a  fine  of  9100  and  Impiisbnment  In 
the  county  Jail  for  SO  days.  From  the  judg- 
ment rendered  In  porauance  of  the  verdict, 
hie  appeals. 

An  examlnatioii  of  the  record  discloses 
that  the  Information  la  sufficient  The  evi- 
dence shoves  that  In  the  execution  of  a 
search  warrant  against  the  Diamond  Drug 
Store,  In  the  dty  of  Tulsa,  the  officers  found 
a  sack  containing  about  40  bottles  of  beer 
behind  the  prescription  case.  There  was  evi- 
dence tending  to  show  that  BiUy  MUes  was 
the  owner  and  proprietor  of  said  drug  store. 
There  was  no  evidence  ofTered  on  the  part  of 
the  defense. 

Upon  a  careful  ezamlnation  of  the  record 
we  find  the  charge  of  the  court  fairly  pre- 
sents the  law  of  the  case ;  that  the  evidence 
Is  sufficient  to  support  the  verdict  and  Judg- 
ment 

No  error  being  apparent  the  Judgment  ap- 
pealed from  Is  affirmed. 

AJKMfiTRONa  and  MATSON,  JJ.,  concur. 


TUOKEIE  V.   STATE.     (No.  A-22e2.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

22,  1917.) 

(SvUalnu  by  th«  Oomrt.) 

1.  iNDIOniKNT    AND    IlTFOBMATIOir    4s>114  — 

HABcnjAi,  CbhohaiiS— SumoixKOT. 
An  information,  in  order  to  charge  a  crime 
mider  the  Habitual  Criminal  Act  should  contain 
aUegationa  of  fact  setting  forth,  that  the  of- 
fense charged  is  a  aeoond  (or  subsequent)  viola- 
tion of  the  law  and  that  the  person  charged  has 
been  convicted  in  a  court  of  competent  juris- 
diction. In  this  respect  the  information  must 
be  definite  and  certain.  An  allegation  that  the 
person  charged  has  been  convieted  of  violating 
some  prohibition  law  «f  the  state  is  too  gen- 
eral. 

2.  ConatrrronoRAL  I.aw  i8c=»208.  2S8— Cbiv- 
ZNAi.  Law  «=9l201— Six  Post  Facto  Laws 
— Vauditv. 

The  act  of  the  Legislature,  declaring  those 
who  have  been  convict^  more  than  once  of  vio- 
lating the  pTohiblt(»T  liquor  statute  of  this 
state  habitual  criminals,  is  not  in  conflict  with 
section  10,  article  1,  of  the  Constitution  of  the 
United  States,  nor  with  section  15,  article  2, 
of  the  Constitution  of  the  state  of  Oklahoma, 
nor  with  section  7,  article  2,  of  the  Constitution 
of  the  state  of  Oklahoma. 
8.  OanaNAi,  Law  9=»1201— Habituai,  Cbiu- 

IHATS— StATWTKS. 

The  act  of  the  Legislature,  adding  to  the 
habitnal  criminal  statute  oCtenses  against  pro- 
hibitory liquor  law  enforcement  acts,  is  not  in- 
tended to  and  does  not  apply  to  cases  wherein 
full  and  complete  pardons  have  been  granted  by 
the  chief  executive  of  the  state  as  provided  in 
the  Constitution  for  all  prior  convictions. 
4.  Cbihinal  Law   *=»1212  —  Punishmbht — 

PI.ACE. 

All  offenders,  convicted  under  the  provision 
of  the  act  of  the  Iiegislature  adding  the  viola- 
tion of  the  prohibitory  liquor  law  to  the  habit- 
ual criminal  statute,  should  be  punished  by  a 
fine  of  not  less  than  $60  and  imprisonment  in 
the  county  jail  for  not  less  than  30  days,  or 
by  a  fine  not  exceeding  $1,000  and  imprison- 
ment in  the  state  penitentiary  slot  exceeding  6 


years.    Any  punishment  involving  imprisonment 
for  less  than  one  year  should  be  in  the  county 
jail.    The  statute  fixes  a  fine  as  a  part  of  the 
punishment  in  any  event 
5.  Cbiminal  Law  €=>93  —  Jurisdiction  — 

OotJBTS. 

I>istrict  and  superior  courts  have  exclusive 
jurisdiction  to  try  offenders  charged  under  the 
habitual  criminal  statute. 

Appeal  from  District  Court,  Qrady  Coun- 
ty;   Frank  M.  BaUey,  Judga 

Art  Tucker  was  convicted  of  violating  the 
prohibitory  liquor  law,  and  appeals:  Be- 
veraed. 

A.  L.  Herr  and  Barefoot  &  Oarmlchael,  all 
of  Chickasha,  and  McAdams  &  Haskell,  of 
Oklahoma  City,  tor  plaintlfll  In  error.  R. 
McMUlan,  Asst  Atty.  Oen.,  for  the  State. 

ABlfSTRONO,  J.  The  plaintiff  in  error. 
Art  Tucker,  was  convicted  in  the  district 
court  of  Grady  county  on  a  charge  of  hav- 
ing unlawful  possession  of  Intoxicating  liquor 
with  Intent  to  sell  the  same  and  his  punish- 
ment fixed  at  imprisonment  In  the  state  pen- 
itentiary for  a  term  of  five  yeara  The  charg- 
ing part  Off  the  Information  upon  which  the 
conviction  is  based  Is  as  follows: 

"^at  on  or  about  said  day  and  date  and  in 
said  coun^  and  state  the  said  Art  Tucker  and 
John  Tucker,  then  and  there  being,  did  then 
and  there  willfully,  unlawfully,  and  feloniously 
have  and  keep  in  their  possession  certain  in- 
toxicating liquors,  to  wit,  about  one  hundred 
and  sixty-eight  gallons  of  whisky,  with  the  un- 
lawful and  feloaioos  intent  upon  the  part  of 
them,  the  said  Art  Tucker  and  John  Tucker, 
to  sell,  barter,  give  away,  or  otherwise  furnish 
said  intoxicating  liquors  to  others,  in  violation 
of  the  prohibition  law  of  the  state  of  Oklahoma; 
that  the  said  Art  Tucker,  having  heretofore,  to 
wit  on  the  4th  day  of  May,  1911,  been  con- 
victed of  a  violation  of  the  prohibition  law  of 
the  state  of  Oklahoma,  in  cause  No.  614,  in 
the  county  court  of  Grady  county,  state  of  Okla- 
homa, said  county  court  being  a  conrt  having 
jurisdiction  of  said  offense,  and  convicted  on 
the  14th  day  of  December,  1911,  for  a  viola- 
tion of  the  prohibition  law  of  the  state  of  Okla- 
homa, in  the  superior  court  of  6rB*r  county, 
Oklahoma,  in  canses  Nos.  100,  09,  97,  and  96, 
said  superior  court  being  a  court  havmg  Juris- 
diction of  such  offense." 

The  first  proposition  to  be  considered  is 
based  upon  the  ooatentlon  that  the  Informar- 
tion  does  not  state  facts  sufficient  to  charge 
the  plaintiff  In  error  with  a  felony.  A  de- 
murrer was  Interposed  to  the  Information  In 
due  time.  Among  other  grounds  set  forth, 
the  conrf B  attention  was  called  to  the  fact 
that  the  information  failed  to  state  facts 
sufficient  to  constitute  an  ofFense  against  the 
laws  of  the  state  of  Oklahoma;  that  it  is 
Indefinite,  uncertain,  and  Insufficient  as  to 
the  allegation  of  former  conviction;  that  the 
Infcnmatlon  upon  Its  face  failed  to  show  facta 
suffidHit  to  give  the  court  Jurisdiction  of  the 
crime  It  Is  attempted  to  charge. 

[1]  As  a  general  rule,  in  prosecutions  un- 
der an  habitual  criminal  statute,  that  is,  one 
Imposing  a  greater  punishment  for  the  sec- 
ond or  subsequent  offenses  than  for  the  first 
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tbe  fact  that  the  r<ffense  charged  Is  a  second 
or  subsequent  v/.olatlon  must  be  directly 
averred  in  the  iBdtctment,  Information,  or 
c<Hnplali\t>  In  order  to  Justify  a  conviction  as 
for  a  second  or  subsequent  offense.  See  Paetz 
V.  State,  129  Wis.  174,  107  N.  W.  1090.  9 
Ann.  Cas.  767.  It  will  be  noted  that  the  in- 
formation In  the  case  under  consideration, 
after  the  charging  part,  contains  the  follow^ 
ing  a  Venn  en  t : 

"That  the  said  Art  Tucker  having  heretofore, 
to  wit,  on  the  4th  day  of  May,  1911,  been  con- 
victed of  a  violation  of  the  prohibition  law  of 
the  state  of  Oklahoma,  in  cause  No.  514,  in  the 
county  court  of  Grady  county,  state  of  Okla- 
homa, said  county  court  having  jurisdiction  of 
said  offense,  and  convicted  on  the  14th  day  of 
December,  1911,  for  a  violation  of  the  prohibi- 
tion law  of  the  state  of  Oklahoma,  in  the  su- 
perior court  of  Grady  county,  Oklahoma,  in 
causes  Nos.  199,  97,  96,  said  superior  court 
being  a  court  having  jurisdiction  of  such  an 
offense." 

It  is  contended  by  counsel  that  this  allega- 
tion, In  a  legal  sense.  Is  meaningless ;  that  all 
penal  laws  of  the  state  are  in  effect  prohibition 
laws,  and  in  legal  parlance  it  Is  generally 
80  understood.  The  Information  does  not  al- 
lege tliat  Tucker  had  been  convicted  of  violat- 
ing the  prohlbitory'Uquor  laws  of  the  state  of 
Oklahoma.  In  our  Judgment,  It  should  have 
alleged  that  the  party  charged  had  In  some 
particular  violated  some  provision  of  the  en- 
forcement acts  of  the  prohibitory  liquor  law, 
and  that  he  had  been  convicted  therefor  in 
a  court  having  Jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  accused.  In 
West  Virginia  v.  Davis,  68  W.  Va.  142,  69 
8.  E.  639,  32  L.  R.  A.  (N.  S.)  501,  Ann.  Caa 
1912A,  996,  it  is  said : 

"The  matter  of  a  former  conviction  is  an  es- 
sential part  of  the  indictment.  It  must  be 
alleged  and  proven  by  the  record,  if  not  ad- 
mitted by  the  defendant's  plea,  in  order  to 
warrant  a  judgment  for  a  second  conviction. 
The  court  could  not  take  Judicial  notice  of  a 
former  conviction,  as  was  apparently  done  in 
this  case,  even  though  such  fortner  conviction 
may  have  been  had  In  the  same  court,  and  on 
a  previous  day  of  the  term  at  .which  the  pres- 
ent trial  was  had."    See  authorities  cited. 

It  is  essoitial  to  the  validity  of  an  infor- 
mation charging  one  with  being  an  habitual 
criminal  under  the  provisions  of  the  statute 
Involved  that  it  contain  an  allegation  that 
the  accused  haa  been  convicted  of  violating 
some  provision  of  the  prohibitory  liquor  laws 
of  the  state  prior  to  the  commission  of  the 
offenses  charged  The  Information  In  ques- 
tion, having  failed  to  properly  so  charge,  la 
therefore  defective.  The  demurrer  should 
have  beea  sustained. 

[2]  The  next  proposition  is  baaed  upon  the 
contention  that  the  act  under  which  this 
prosecution  Is  brought  Is  In  conflict  with 
section  10,  art  1,  of  the  Constitution  of  the 
United  States,  and  section  15,  art  2,  of  the 
Constitution  of  the  state.  In  this  connection 
It  is  also  argued  that  the  act  Is  repugnant  to 
section  7,  art  2,  of  the  state  Constitution,  un- 
der the  construction  placed  upon  the  latter 
provision  by  the  Supreme  Court  In  Ex  parte 


Cain,  20  OkL  125,  93  Pac.  974;  Id.,  1  OkL  Cr. 
7,  93  Pac.  974.  On  the  first  pr(^>osltion  coun- 
sel cite  and  quote  at  length  from  Calder  v. 
Bull,  3  DaU,  386,  1  L.  Ed.  648;  also  Krlng 
V.  Missouri,  107  V.  S.  221,  2  Sup.  Ct  443,  27 
L.  Ed.  506,  and  Gamsey  v.  SUte,  4  Okl.  Or. 
547,  112  Pac.  24,  38  L.  R.  A.  (N.  S.)  600. 

Discussing  the  proposition  of  what  laws 
are  ex  post  facto  within  the  purview  of  the 
provision  of  the  Constitution  of  the  United 
States  herein  involved,  the  Supreme  Court 
of  the  United  States  in  Calder  v.  Bull,  supra, 
said: 

"Elrst.  Every  law  that  makes  an  action  done 
before  the  passing  of  the  law,  and  which  was 
Innocent  when  done,  criminal,  and  punishes 
such  action.  Second.  Every  law  that  aggravates 
a  crime,  or  makes  it  greater  than  it  was,  when 
committed.  Third.  Every  law  that  changes  tlie 
punishment  and  inflicts  a  greater  punishment, 
than  the  law  annexed  to  the  crime,  when  com- 
mitted. Fourth.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less,  or  different, 
testimony  than  the  law  required  at  the  time  of 
the  commission  of  the  offense.  In  order  to  con- 
vict the  offender." 

Scrutinizing  with  great  care  the  act  of  the 
Legislature  in  question,  we  find  that  It  con- 
flicts with  no  principle  announced  In  this 
opinion.  In  fact.  It  Is  sustained  and  sap- 
ported  by  the  doctrine  laid  down  therein.  In 
Kring  V.  Missouri,  supra,  the  doctrine  In  Cal- 
der V.  Bull,  supra,  was  reaffirmed,  and,  dis- 
cussing further  the  proposition  involved  in 
the  Krlng  Case,  It  Is  said : 

"In  the  case  before  us,  tfae  Constitution  of 
Missouri  so  changes  the  rule  of  evidence  that 
what  was  conclusive  evidence  of  innocence  of 
the  higher  grade  of  murder  when  the  crime  was 
committed,  namely,  a  judicial  conviction  for  a 
lower  grade  of  homicide,  is  not  received  as  evi- 
dence at  all,  or,  if  received,  is  given  no  weight 
in  behalf  of  the  offender.  It  also  changes  the 
punishment;  for,  whereas,  the  law  as  it  stood 
when  the  homicide  was  committed  was  that, 
when  convicted  of  murdw  in  the  second  degree, 
he  could  never  be  tried  or  punished  by  death 
for  murder  in  the  first  degree,  the  new  law 
enacts  that  he  may  be  so  punished,  notwith- 
standing the  former  conviction.  Bnt  it  is  not 
to  be  suppdsed  that  the  opinion  in  that  case 
(Calder  t.  Bull)  undertook  to  define,  by  way 
of  exclusion,  all  the  cases  to  which  the  c<w- 
stitutional  provision  would  be  applicable.  Ac- 
cordingly, in  a  subsequent  case  med  before  Mr. 
Justice  Washington,  he  said,  in  bis  charge  to 
the  jury,  that  'an  ex  post  facto  law  is  one  which, 
in  its  operation,  makes  that  criminal  which  was 
not  80  at  the  time  the  action  was  performed, 
or  which  increases  the  punishment,  or,  in  short, 
which,  in  relation  to  the  offense  or  its  conse- 
quences, alters  the  situation  of  a  party  to  his 
disadvantage.'  U.  S.  v.  Hall,  2  Wash.  C.  C. 
366  [Fed.  Cas.  No.  15,285]." 

The  latter  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  and  the  Judgment 
affirmed,  in  6  Cranch,  171,  3  L.  Ed.  189. 

The  statute  under  consideration  does  not 
conflict  with  the  doctrine  In  the  Kring  Case, 
which,  as  has  been  seen,  reaffirmed  the  doe- 
trine  in  Calder  v.  Bull,  and  elaborated  there- 
ui>on.  The  statute  before  us  adds  to  the  Ha- 
bitual Criminal  Act  convictions  for  violating 
provisions  of  the  Enforcement  Acts,  so  that 
the  net  result  of  the  entire  matter  Is  tltat 
those  who  persist  in  violating  the  pndilbitory 
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liqnor  law  after  having  been  once  convicted 
are  deemed  habitual  criminals  and  punished 
accordingly.  The  foct  that  these  offenses, 
when  repeatedly  committed,  are  deemed  suffl- 
dent  by  the  Legislature  to  constitute  one  an 
habitual  ciiminal.  In  no  way  infringes  upon 
any  constitutional  guaranty  or  vested  right 
of  any  one.  The  law  questioned  in  this  case 
docs  not  infringe  upon  the  guaranties  contain- 
ed in  section  10,  art.  1,  of  the  Cwistltution 
of  the  United  States,  nor  any  other  pro- 
visions of  the  same,  nor  does  this  law  con- 
flict with  any  doctrine  laid  down  by  the  Su- 
preme Court  of  the  United  States  in  constru- 
ing the  same.  In  Garasey  v.  State,  4  Okl. 
Cr.  547,  112  Pac.  24,  38  L.  R.  A.  (N.  S.)  COO. 
relied  upon  by  counsel,  it  Is  said : 

"The  constitntioDBl  guaranty  is  a  substan- 
tial right  given  by  the  law  in  force  at  the  time 
tho  crime  charged  is  alloscd  to  have  been  com- 
mitted, and  any  law  which  operiites  as  a  de- 
nial of  this  ri^ht  alters  the  situation  of  the  ac- 
cufKHi  to  his  disadvantage,  and  is  therefore  ex 
post  facto  as  to  such  cnme.  Adoptinf;  the  Isn- 
frnage  of  Judjce  Denio,  in  Hartnng  v.  People,  22 
N.  Y.  96:  "No  one  can  be  criminally  pnnished 
in  this  country,  except  according  to  law  pre- 
scribed for  his  govemment  by  the  sovereign 
authority  before  the  imputed  offense  was  com- 
mitted, and  which  existed  as  a  law  at  the  time.' 
A  formal  accusation  la  essential  to  every  trial 
for  crime.  And,  where  the  law  requires  a  par- 
ticular form  of  accusation,  that  form  of  accusa- 
tion is  essential.  Without  it  the  court  acquires 
no  Jnrisdiction  to  procewl.  In  the  language  of 
the  Snpreme  Court  of  Massachusetts:  'Though 
it  is  desirable  that  all  offenders  against  our 
penal  laws  should  be  punished,  yet  it  Is  better 
that  one  should  occasionally  escape  than  that 
the  fundamental  principles  of  the  criminal  law 
should  be  violated.'  Com.  ▼.  McDonongh,  13 
Allen.  581." 

There  Is  nothing  In  the  Gamsey  opinion 
which  supports  the  contention  of  counsel  that 
the  act  under  consideration  violates  the  pro- 
visions of  the  Constitution  of  Oklahoma,  su- 
pra. It  does  not  undertake  to  change  the 
status  of  the  accused  after  the  ■commission  of 
the  offense  which  renders  him  an  habitual 
criminal,  to  wit,  the  second  sale  of  intoxi- 
cating liquor.  There  is  no  reasonable  con^ 
Btructlon  which  can  be  placed  upon  the  same 
tliat  would. render  it  so.  One  who  has  been 
convicted  of  violating  the  law  prior  to  the 
passage  of  the  act  is  not  tried  for  the  prior 
offense,  but  is  tried  under  the  provision  of 
the  new  law  for  being  an  habitual  criminal, 
which  the  act  declares  Is  any  person  who 
has  theretofore  been  convicted  and  punished 
for  the  same  crime.  Laws  of  this  charac- 
ter are  not  of  recent  origin,  nor  are  they 
unknown  to  the  Jurisprudence  of  this  country. 
Statutes  of  similar  Import  have  been  uni- 
formly upheld  by  the  courts  wherever  enact- 
ed. As.  said  by  the  Supreme  Court  of  the 
United  States  in  Moore  t.  State  of  Missouri, 
159  U.  S.  673,  16  Sup.  Ct  179,  40  L.  Ed.  801: 

"Similar  provisions  have  been  contained  in 
state  statutes  for  many  years,  and  they  have 
lieen  uniformly  sustained  by  the  courts." 

In  some  states  the  fact  that  one  has  violat- 
ed the  criminal  law  In  another  Jurisdiction 
and  has  been  punished  therefor  can  be  and 


is  made-the  foundation  for  prosecuting  sndt 
violator  as  an  habitual  criminal  in  another 
Jurisdiction,  as  was  the  case  In  McDonald 
V.  Commonwealth  of  Massachusetts,  ISO  U. 
S.  311,  21  Sup.  Ct  389,  45  L.  Ed-  642.  In  the 
latter  case  the  court  said: 

"It  is  within  the  discretion  of  the  Legisla- 
ture of  the  state  to  treat  former  imprisonment 
in  another  state,  as  having  the  like  effect  aa 
imprisonment  in  Massachusetts,  to  show  that 
the  man  is  an  habitual  criminal.  The  allega- 
tion of  previous  convictions  is  not  a  distinct 
charge  of  crimes,  but  is  necessary  to  bring  the 
case  within  the  statute,  and  goes  to  the  pun- 
ishment only." 

It  is  argued  that  the  statute  In  question  is 
in  conflict  with  section  7,  art.  2,  of  the  Consti- 
tution, under  the  coinstructlou  placed  upon 
the  same  In  Bx  parte  Cain,  supra.  In  the 
Cain  Case  the  Supreme  Court  was  consider- 
ing the  constitutional  provision  in  the  ab- 
sence of  the  aid  of  any  statute.  That  opinion 
was  not  intended  to,  and  does  not,  place  any 
restriction  upon  the  Legislature  in  connection 
with  the  punishment  of  persons  charged  with 
violating  the  prohibitory  liquor  laws,  except 
that  the  punishment  must  Include  both  Sne 
and  confinement  in  the  minimum  amount  nam- 
ed in  the  constitutional  provision.  Besides,  the 
proposition  here  under  consideration  is  not 
required  to  stand  upon  the  foundation  that 
the  person  charged  committed  misdemeanor 
by  making  a  single  sale  of  Intoxicating  liq- 
uor. He  Is  charged  with  a  felony  on  account 
of  hla  being  an  habitual  criminal  by  reason 
of  the  fact  that  be  has  continually  com- 
mitted misdemeanors  by  having  violated  the 
provlslona  of  the.  prohibitory  liquor  law  more 
than  once  and  having  been  convicted  of  such 
charge  at  least  once  prior  to  the  filing  of  the 
Information  charging  with  violation  of  the 
law  under  consideration.  The  crime  is 
established  rnvder  the  statute  when  the  proof 
shows,  first,  a  sale  (or  other  violation  of  the 
liquor  law);  and,  second,  that  the  offender 
had  prior  to  the  act  complained  of  been  con- 
victed for  a  violation  of  the  same  law. 

Counsel  argue  that  in  the  case  of  Nowa- 
kowskl  v.  State,  6  Okl.  Cr.  123,  116  Pac.  351, 
a  doctrine  is  laid  down  which  vitiates  the 
statute  under  consideration,  for  the  reason 
that  the  puni^ment  named  is  a  fine  of  not 
less  than  $50  and  30  days  in  the  county  Jail 
nor  more  than  $1,000  and  6  years  in  the 
penitentiary,  and  argue  that  under  this  stat- 
ute the  offender  should  be  confined  1  hour, 
1  day,  1  week,  etc.,  in  the  state  peniten- 
tiary as  complete  punishment,  and  that  there- 
fore the  confinement  of  30  days  in  prison 
provided  for  by  the  Constitution  should  be 
evaded.  This  court  is  of  opinion  that  the 
punishment  of  all  offenders  wherein  the  con- 
finement is  less  than  one  year  should  be  In 
the  county  Jail,  and  where  the  confinement  Is 
more  than  one  year  it  should  be  in  the  state 
I)enltentlary,  and  that  no  court  is  authoriz- 
ed to  impose  a  confinement  of  less  than  thirty 
days  in  the  county  Jail  in  any  event,  and  not 
less  than  one  year  in  the  penitentiary  in  case 
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a  penitentiary  senteDce  Is  Imposed,  is  so  far 
as  impriscmment  Is  concerned,  and  that  the 
act  ot  the  Legislature  In  Qaestlon  did  not 
intend  otherwise. 

[3]  It  is  ar^ed,  also,  that  the  statute  in 
question  is  unconstitutional  for  the  reason 
that  a  person  could  be  punished  as  an  ha- 
bitual criminal,  although  he  had  been  pardon- 
ed of  the  prior  offense  by  the  Governor.  TWs 
contention  la  also  without  foundation.  One 
who  has  been  convicted  of  crime  In  this 
state,  and  has  received  a  full  and  complete 
pardon  by  the  Governor  thereof,  coold  not  be 
prosecuted  as  an  habitual  criminal  for  an- 
other violation  of  the  law.  As  was  said  by 
this  court  in  Be  Crump,  10  Okl.  Or.  133,  135 
Pac.  42S,  45  L.  R.  A.  (N.  S.)  1036: 

"A  pardon  is  an  act  of  grace  and  mercy,  be- 
stowed by  the  state  through  its  chief  execu- 
tive upon  offenders  against  its  laws  after  con- 
viction, and  a  full,  unconditional  pardon  reaches 
both  the  punishment  prescribed  for  the  offense 
and  the  -  guilt  of  the  offender ;  it  obliterates  in 
legal  contemplation  the  offense  itself,  and  hence 
its  effect  is  to  malie  the  offender  a  new  man." 

And  again: 

"The  doctrine  of  the  authorities  is  that  in 
contemplation  of  law,  it  so  far  blots  out  the 
offense  that  afterwards  it  cannot  be  imputed  to 
him  (the  convict)  to  prevent  the  assertion  of 
his  legal  rights.  It  gives  him  «  new  credit  and 
capacity,  and  rehabilitates  him  to  that  extent 
in  his  former  position,  and  hence  its  effect  is 
to  make  the  offender  a  new  man." 

The  statute  in  question  is  not  intended  to 
and  does  not  apply  in  a  case  wherein  a  full 
and  complete  pardon  has  been  granted.  This, 
of  course^  does  not  arise  in  the  instant  case, 
but  would  be  a  matter  of  defense:  When  in 
the  coarse  of  a  trial  this  issue  is  raised,  and 
it  becomes  conclusively  established  that  the 
accused  has  been  pardoned  of  all  prior  offens- 
es against  the  penal  law  involved  in  the 
cbarge,  he  would  be  entitled  to  a  discharge 
by  the  trial  court  No  right  ot  this  class 
of  offenders  is  taken  away  or  interfered 
with.  The  law  complained  of  is  a  valid,  mc- 
Isting  praal  provision,  and  not  in  conflict 
with  any  original  act  or  constitutional  guar- 
anty. 

[4, 1]  The  next  proposition  is  based  upon 
a  complaint  against  the  Judgment  Imposed. 
Hie  judgment  of  the  court  imposes  only  im- 
prisonment in  the  state  penitentiary  tor  a 
term  of  five  yearn  as  a  punishment.  The  sec- 
tion ot  the  statute  fixing  the  punishment  for 
the  crime  charged  (Lews  1913,  a  26,  {  2)  is 
as  follows: 

"For  the  second  •  •  ♦  conviction  for  the 
violation  of  any  of  the  provisions  of  this  act, 
the  penalty  shall  be  a  fine  of  not  less  than  fifty 
dollars,  nor  more  than  two  thousand  dollars, 
and  by  imprisonment  of  not  less  than  thirty 
days  in  the  county  jail,  nor  more  than  five  years 
in  the  state  penitentiary.    •    •    • " 

The  verdict  of  the  Jury  is  aa  follows: 
"We,  the  jury,  drawn,  impaneled,  and  sworn 
in  the  above-entitled  cause,  do  upon  our  oaths 
find  the  defendant.  Art  Tucker,  guilty  as  charg- 
ed in  the  information  herein,  and  fix  his  punish- 
ment at  imprisonment  in  the  state  prison  for 
a  term  of  five  years." 


The  Judgment  of  the  court  conforms  to 
this  verdict  In  the  motion  for  a  new  trial 
one  of  the  grounds  set  up  is  as  follows: 

"That  the  court  erred  in  receiving  the  verdict 
of  the  jury,  said  verdict  being  absolutely  void, 
for  the  reason  that  the  jury  failed  to  assess 
a  fine  as  a  part  of  the  penalty  in  said  canse." 

In  the  case  under  consideration  the  statute 
plainly  fixes  as  a  part  of  the  ponishment 
a  fine.  The  court  should  have  refused  to 
receive  the  verdict  of  the  Jury  until  the  Jury 
had  returned  to  the  jto-y  room  and  fixed  a 
fine  aa  a  part  of  the  puni^ment 

It  l8  contended  that  die  district  courts  oil 
this  state  have  no  Jurisdiction  to  try  offend* 
ers  against  the  provisions  of  the  statute  pro- 
viding for  second  or  subsequent  oonvlctlona 
of  the  probiUtory  liquor  laws,  because  it 
was  held  in  B>x  parte  Cain,  supra,  that  the 
constitutional  provision  providing  for  state- 
wide prohibition  fixed  a  penalty  which  made 
the  offense  a  misdemeanor.  It  is  the  opin- 
ion of  this  court  that  the  provision  of  tlia 
Constitution  providing  a  minimum  punish- 
ment for  violations  of  the  prohibitory  liquor 
laws  was  not  intended  as  a  limitation  upoo 
the  power  of  the  Legislature  to  provide  a 
maximum  puniabment  which  might  taka 
these  offenses  out  of  tlie  category  of  misde- 
meanors and  Into  that  of  felonies,  and  where 
the  Legislature  has  provided  a  maximum 
punishment  for  an  offense  which  ia  or  may 
be  imprisonment  in  the  penitentiary  under 
our  statutes,  sudi  an  ott&atK  is  a  felony,  and 
the  district  courts  have  Jurisdiction  to  try 
the  same.  This  is  true,  although  the  accused 
may  be  convicted  of  the-' included  misdemean- 
or. Suitor  V.  State,  6  Okl.  Or.  806,  U8  Paa 
412. 

The  Judgment  is  revereed,  and  the  causa 
remanded,  with  directions  to  grant  a  nenr 
triaL 


STATE  T.  WINDBLL.    (No.  A-2762.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 
29,  1917.) 

(ByOabua  hv  tht  Oonrt.) 

1.  IWMCTMENT    ANO    InTOBMATIOR    ®=»114    — 

SumoiENOT  ov  InroRUATioN. 
For  information  heli  snfScient  to  charge  an 
offense  for  second  violation  of  prohibitory  liq- 
uor laws,  see  body  of  opinion. 

2.  Criminal  Law  $=»93— Seconu  Oitensb— 

JtrRISOICTION   OK  DlSTBICT  COtjaT. 

Following  Tucker  v.  State,  167  Pac  637 
(cause  Ke.  A-2292,  opinioi;  filed  September  22, 
1D17,  not  yet  officially  reported),  lield,  district 
courts  have  jurisdiction  to  try  offenders  charged 
with  the  violation  of  the  habitaal  criminal  stat- 
ute. 

Appeal  from  District  Court,  Oralg  County ; 
Geo.  C.  Crump,  Special  Judge. 

Maude  Windell,  alias  Manda  Couch,  was 
prosecuted  on  an  information  for  a  second 
violation  of  the  liquor  law,  and  fnxu  a  Judg- 
ment of  the  district  court,  sustaining  a  de- 
murrer to  the  Information,  the  state  appeals. 


^s>Par  other  cM«i  see  lama  topio  and  KSr-NTJMBBB  In  all  K«jr-Numb«r*d  DlgasU  aaS  ladwM 
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Beversed  and  remanded,  ^th  InatructionB  to 

overrule  the  demurrer. 

Wlllard  H.  Voyles,  Oo.  Atty.,  of  Vlnlta, 
B.  P.  rreding,  Atty.  Gen.,  and  B«  McMillan, 
Aast.  Atty.  Oen.,  for  the  state. 

MATSON,  J.  This  Is  an  appeal  by  tbe  state 
from  a  Judgment  of  the  district  court  of  Oralg 
county,  sustaining:  a  demurrer  of  the  defend- 
ant to  the  Information.  The  charging  part 
of  the  information  Is  as  follows: 

"That  the  said  Maude  Windell,  under  the 
name  of  Mande  Couch,  was  informed  against  by 
information  in  the  county  court  of  Craig  coun- 
ty, Oklahoma,  duly  filed  on  the  7tb  day  of  De- 
cember, 1914,  by  Williard  H.  Voyles,  county  at- 
torney for  the  county  of  Craig,  in  tbe  state  of 
Oklahoma,  for  the  crime  of  selling,  bartering, 
giving  away  and  otherwise  furnishing  to  Walter 
Woodal  spiritnoua  and  intoxicating  liquor  to 
wit,  one  quart  of  whisky,  and  that  on  the  16th 
day  of  April,  1915,  foUowlnjr,  the  said  Maude 
Windell,  under  the  name  of  Mande  Conch,  per- 
sonally appeared  in  open  court  in  said  county 
court,  and  upon  her  plea  of  not  guilty  to  said 
information  was  duly  tried  and  convicted  by  a 
jury  regularly  impaneled  and  sworn  to  try  said 
cause,  and  that  in  pursuance  to  said  verdict  of 
the  jury  the  said  Mande  Windell,  under  the 
name  of  Maude  Cooich,  was  by  the  county  court 
aforesaid  on  the  2l8t  day  of  ApriL  1915,  sen- 
tenced to  serve  a  term  of  thirty  (30)  days  in 
the  county  jail  of  Craig  county,  Oklahoma,  and 
to  pay  a  fine  of  seventy-five  ($75.00)  dollars  and 
costs,  and  that  the  said  Maude  Windell,  under 
the  name  of  Maude  Couch,  was  duly  committed 
to  the  county  jail  of  said  county  and  served  said 
sentence,  imprisonment,  and  fine,  and  that  there- 
after, to  wit,  on  March  27,  1916,  the  said  Maude 
Windell,  alias  Maude  Couch,  did  in  Oral^  coun- 
^,  Oklahoma,  commit  the  crime  of  violating  the 
prohibition  of  said  state  again  and  for  the  sec- 
ond time  in  manner  and  form  as  follows,  to  wit: 
That  the  said  Mande  Windell,  alias  Maude 
Ooucfa,  having  been  duly  convicted  as  aforesaid, 
did  then  and  there  on  tbe  said  27th  day  of 
March,  1916,  knowingly,  willfully,  unlawfully, 
and  feloniously  have  in  her  possession  certain  in- 
toxicating liquors,  to  wit,  twenty-eight  (28) 
?iaart8  of  whisky  and  eleven  (11)  quarts  of  beer, 
or  the  purpose  and  with  the  intent  to  unlaw- 
fully and  feloniously  barter,  sell,  give  away,  and 
otherwise  furnish  the  same  to  persons  to  the  af- 
fiant unknown,  in  violation  of  the  prohibition 
laws  of  the  state  of  Oklahoma." 

Tbe  grotmds  stated  In  the  demnrrer  are  as 
follow^: 

(1)  "That  said  information  does  not  state  facts 
sufficient  to  constitute  a  public  offense." 

(2)  "That  the  court  has  no  jurisdiction  over 
the  offense  charged  in  the  information." 

[1]  No  appearance  Is  made  for  the  defend- 
ant We  are  therefore  at  a  loss  to  know  the 
reasons  given  by  the  trial  court  In  sustaining 
the  demurrer  to  this  Information.  We  have 
carefully  examined  tbe  same,  and  It  Is  the 
opinion  of  this  court  that  It  sufficiently  al- 
leges and  sets  out  In  proper  form  all  tbe  ma- 
terial facts  necessary  to  allege  and  prove  to 
sustain  a  second  conviction  of  violating  the 
prohibitory  liquor  laws  of  the  state.  It  is 
not  necessary  that  the  entire  record  of  tbe 
former  trial  and  conviction  be  set  out  In  tbe 
information;  it  is  only  necessary  that  the 
facts  required  shall  be  alleged  with  sufficient 


clearness  to  enable  tlie  ooart  to  determine 
whether  or  not  the  statute  appllea  12  Qyc. 
pp.  960,  961. 

[2]  We  presnm%  however,  that  tbe  demur- 
rer to  this  information  was  sustained  by  the 
trial  court  up(m  tbe  ground  that  the  district 
court  had  no  jurisdiction  to  try  this  ott&OBe. 
This  court  has  already  passed  upon  the  ques- 
tion of  tbe  Jurisdiction  of  district  ooorts  In 
cases  of  this  kind  in  tbe  recent  decision  in 
tbe  case  of  Art  Tucker  v.  State,  167  Pac.  637 
(not  yet  officially  reported,  opinion  rendered 
August  8,  1917),  in  which  It  Is  held  that 
district  courts  have  origUial  Jurisdiction  of 
such  cases. 

We  conclude^  therefore^  tbat  it  was  error 
for  tbe  district  court  to  sustain  the  demurrer 
to  the  foregoing  Informatlcm  on  either  ground 
stated  therein,  and  tbe  Judgment  of  said 
court  sustaining  the  demnrrer  is  set  aside, 
and  the  caose  Is  remanded  to  the  district 
court  of  Craig  county,  with  instructions  to 
overrule  said  demurrer,  and  for  further  pro- 
ceedings In  accordance  with  law. 

DOYLE,  P,  J.,  and  ARMSTRONG,  J^  concur. 


COOK  V.  STATB.    (No.  A-2802.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

3,  1917.) 
GsntiNAL  Law  «=»1182  —  Appeal  —  Affibm- 

ANCB. 

Where  an  appetd  taken  for  delay  was  aban- 
doned by  piainhff  in  error,  and  an  examination 
of  the  record  showed  no  error  which  would  au- 
thorize a  reversal,  a  conviction  will  be  affirmed 
on  motion  of  the  Attorney  General. 

Appeal  from  District  Court,  Garfield  Coun- 
ty ;  James  B.  CuUison,  Judge. 

>  Walter  Cook  was  convicted  of  keeping  and 
maintaining  a  place  In  the  city  of  Enid  for 
the  purpose  of  selling,  bartering,  giving  away, 
etc.,  beer  and  whisky  contrary  to  law,  and  he 
appeals.    Affirmed. 

H.  J.  Sturgls,  Geo.  W.  Buckner,  and  W.  O. 
Cromwell,  all  of  Enid,  for  plaintiff  in  error. 
W.  W.  Sutton,  Co.  Atty.,  and  H.  Blasdel, 
Asst  Co.  Atty.,  both  of  Enid,  S.  P.  Freeling, 
Atty.  Gen.,  and  B.  McMillan,  Asst  Atty.  Gen., 
for  tbe  State. 

PB&t  CURIAM.  Walt  Cook  was  informed 
against  In  tbe  district  court  of  Garfield  coun- 
ty for  the  crime  of  ke^[>ing  and  maintaining 
a  place  in  tbe  city  of  ESnid,  on  or  about  tbe 
23d  day  of  March,  1915,  for  the  purpose  of 
selling,  bartering,  giving  away,  eta,  beer  and 
whisky  contrary  to  law.  He  was  convicted, 
and  his  punishment  fixed  at  imprisonment  for 
30  days  In  the  country  Jail  and  a  fine  of  $50. 
From  this  judgment  of  conviction  he  has  ap- 
pealed to  this  court 

No  brief  has  been  filed,  nor  oral  argument 
made,  in  behalf  of  this  defendant  at  the  time 
said  cause  was  submitted.     Tbe  cause  waa 
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Bubmitted  on  a  motion  of  the  Attorney  Gen- 
eral that  the  same  be  affirmed  for  want  ot 
prosecution.  It  is  apparent  that  this  appeal 
was  evidently  taken  for  the  purpose  of  delay, 
and  that  the  prosecution  of  the  same  has 
been  abandoned  by  the  plaintiff  In  error.  An 
examination  of  the  record  shows  that  there 
are  no  errors  which  would  authorize  a  re- 
versal of  the  Judgment,  and  the  motion  of 
the  Attorney  General  to  affirm  is  sustained, 
and  the  judgment  of  the  district  court  of  Oor- 
fleld  couuty  Is  affirmed. 
Mandate  forthwith. 


PBOPUB  T.  NOLAN.    (Or.  898.) 

(DLstrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Sept  5,  1917.) 

1.  Cbiminai.  Law  <S=»130— Change  of  Vence 
— Obal  Motion— Statute. 

Under  Pen.  Code,  i  1034,  requiring  that  ap- 
plication for  change  of  venue  be  in  writing, 
defendant's  oral  motion  for  such  change  was 
properly  denied. 

2.  Criminal  Law  ®=>134(2)  —  Chanqe  of 
Venue  —  Affidavit  SuppobtinA  Motion  — 
Insufficiency. 

.  Defendant's  affidavit,  supporting  his  motion 
for  change  of  venue,  merely  stating  that  he  firm- 
ly believed,  and  in  fact  Icnew,  that  it  was  im- 
pos!:ible  for  him  to  secure  a  fair  and  impartial 
trial  at  the  bands  of  a  jury  drawn  from  the 
particular  community,  was  insufficient,  since 
affidavits  for  such  a  motion  must  state  the  facts 
and  circumstances  from  which  Uie  condusion 
is  deduced  that  a  fair  and  impartial  trial  can- 
not be  bad. 

3.  CbimiNal  Law  <&=>656(9)— Tbiai^-Rekabk 
OF  CouBT  TO  Counsel. 

In  a  prosecution  for  lieeping  in  no-license 
territory  a  place  where  alcoholic  liquor  was 
sold,  etc.,  where  a  witness  testified  on  cross- 
examination  that  a  peddler  had  warned  defend- 
ant that  the  sheriff  was  in  town,  and  the  wit- 
ness was  aslted  whether  he  Itnew  what  the  ped- 
dler moant  when  he  said  to  defendant:  "Look 
out;  the  sheriff  is  in  town" — and  counsel  for 
the  people  objected  to  the  testimony  as  incom- 
petent, irrelevant,  and  immaterial,  tiie  thing 
speaking  for  itself,  and  the  court  remarked  tliat 
he  thought  it  spoke  for  itself,  and  carried  its 
own  meaning  with  it  pretty  conclusively,  such 
remark  of  the  court,  addressed  to  the  attorneys, 
and  not  to  the  jury,  was  not  improper  as  in- 
fluencing the  jury's  verdict,  particularly  where 
any  possible  prejudice  must  have  been  dispelled 
by  the  peddler  and  defendant  himself,  who  both 
testified  that  the  warning  was  made  in  a  jocu- 
lar manner  and  as  a  joke. 

4.  Cbiminal  Law  iS=5372(2)  —  Violation  of 
LiQUOB  Law— Evidence  of  Pbiob  Sales. 

In  a  prosecution  under  an  indictment  charg- 
ing that  defenrlant  willfully  and  unlawfully  kept 
and  conducted  a  place  where  alcoholic  licjuor 
was  sold,  served,  and  distributed  on  AprU  18th, 
evidence  of  sales  of  liquor  made  April  loth,  16th, 
and  17th  was  competent ;  such  evidence  of  prior 
sales  not  being  too  remote. 

5.  Intoxicating  Liquohs  ®=3236(9)— Illeoai, 
Sale— SuFFiciENCT  of  Evidence. 

In  such  prosecution  evidence  held  sufficient 
to  support  verdict  of  guilty. 

6.  Stipulations  «=>14(4)— As  to  Citt  Being 
No-License  Territory — Construction. 

In  a  prosecution  under  indictment  charging 
that  defendant  willfully  and  unlawfully  kept 
and  conducted  a  place  where  alcoholic  liquor 
was  sold,  etc.,  on  April  18th,  where,  at  the  close 


of  the  case,  counsel  for  the  people  asked  defend- 
ant's counsel,  receiving  an  affirmative  answer. 
whether  he  would  stipulate  the  required  proof 
as  to  the  territory  and  the  licjuor,  and  stated 
it  was  stipulated  that  Mendocino  City  was  in 
the  Fourth  supervisor  district  of  Mendocino 
county,  that  the  Fourth  supervisor  district  was 
no-license  territory,  that  Mendocino  was  not  an 
incorporated  town,  and  that  the  liquor  intro- 
duced in  evidence  was  alcoholic  liquor  as  defined 
by  the  Wj-lie  Local  Option  Law,  the  stipulation 
referred  to  the  date  charged  in  the  Indictment, 
and  was  offered  in  support  of  the  allegation  that 
Mendocino  City  was  "then  and  there"  (April 
18th)  no-license  territory,  and  proof  that  Men- 
docino City  was  no-license  territory  on  the  date 
cliarged  was  unnecessary. 

Appeal  from  Superior  Court,  Mendocino 
County;   J.  Q.  White,  Judge. 

M.  D.  Nolan  was  convicted  of  keeping  and 
conducting  In  no-license  territory  a  place 
where  alcc^ollc  liquor  was  sold  and  dis- 
tributed, etc.,  and  from  the  Judgment  and 
an  order  denying  his  motion  for  new  trial 
he  appeals.    Judgment  and  order  affirmed. 

See,  also,  165  Pac  716. 

J.  C.  Hurley  and  Lllburn  I.  Gibson,  both 
of  Uklah,  for  appellant.  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jone'^,  Dep.  Atty.  Gen., 
for  the  People. 


BURNETT,  J.  It  being  suspected  that  de- 
fendant, Nolan,  was  "bUnd-plggIng,"  one 
Baroni  was  employed  by  the  sheriff  of  Men- 
docino county  to  purchase  liquor  from  de- 
fendant, and  succeeded  In  doing  so.  Defend- 
ant was  thereupon  charged,  by  Indictvient 
of  the  grand  Jury  of  the  county  of  Mendocino, 
with  the  offense  of  keeping  and  conducting. 
In  no-license  territory,  a  place  where  alco- 
holic liquor  was  sold  and  distributed,  and 
keeping  and  conducting,  In  no-license  terri- 
tory, a  place  where  alcoholic  liquors  were 
kept  for  the  purpose  of  sale  and  distribu- 
tion. He  was  thereupon  duly  tried  and  con- 
victed of  the  offense  charged  in  the  indict- 
ment. Defendant  moved  for  a  new  trial, 
which  motion  was  denied,  and  he  was  there- 
upon sentenced  to  pay  a  fine  of  $600,  and  to 
six  months'  imprisonment  In  the  county  Jail. 
Defendant  prosecutes  this  appeal  from  the 
order  and  the  Judgment. 

The  several  points  urged  by  appellant  for 
reversal  are  as  follows:  (1)  That  the  court 
erred  in  refusing  to  grant  defendant's  mo- 
tion for  a  change  of  venue;  (2)  that  the 
court  committed  prejudlci.il  error,  in  that  it 
made  certain  statements  which  improperly 
affected  the  verdict  of  the  Juit;  (3)  that  It 
was  error  to  admit  evidence  of  sales  of 
liquor  on  dates  Immediately  prior  to  that 
charged  In  the  Indictment;  and  (4)  that  the 
verdict  was  not  supported  by  the  evidence. 

[1]  As  to  the  point  that  the  court  erred  In 
refusing  to  grant  defendant's  motion  for  a 
change  of  venue  made  on  the  ground  that  a 
fair  and  impartial  trial  could  not  be  bad  in  the 
county,  it  need  only  be  said  that  defendant 
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tal\e6  to  propetly  raise  that  point.    Section  j     [i]  And  tbere  is  sufficient  evidence  In  the 


1034  of.ttie  Penal  Code,  requires  that  the  ap- 
plication for  change  of  venue  be  in  writing. 
See,  also,  People  v.  McOarvey,  66  Oal.  327. 
The  motion  of  the-  dtfeudant  here  was  made 
orally. 

[2]  In  addition,  tke  affidavit  of  defendant 
In  support  of  his  motion  is  insufficient  It 
merely  states: 

"That  said  affiant  firmly  believes  and  in  fact 
knows  that  it  is  impossible  for  him  to  secure  a 
fair  and  impartial  trial  at  the  hands  of  b  jury 
drawn  from  this  particular  community." 

But  It  Is  settled  that: 

"Affidavits  for  such  a  motion  must  state  the 
facts  and  circumstances  from  which  the  conclu- 
sion is  deduced  that  a  fair  and  impartial  trial 
cannot  be  had.  The  condusion  is  to  be  drawn 
by  the  court  and  not  by  the  defendant  and  his 
witnpsses,  and  the  court  must  be  satisfied  from 
the  facts  And  circumstances  positively  sworn  to 
in  the  affidavits,  and  not  from  the  general  con- 
clusions to  which  the  defendant  may  swear,  or 
which  his  witnesses  may  depose  that  they  firmly 
believe  to  be  true."  People  v.  McCanley,  1  Cal. 
S79. 

[3]  Upon  witness  Baronl  testifying  on 
crosa-examlnation  that  a  peddler  had  warned 
defendant  that  the  sheriff  was  in  town,  the 
following  took  place: 

"Q.  Do  you  know  what  tiie  object  was?  Do 
yon  know  what  the  peddler  meant  when  he  said 
to  Nolan,  'Look  out;    the  sheriff  is  in  town'? 

"Mr.  McCowen:  Object  to  that  as  incompe- 
tent, irrelevant,  and  immaterial,  and  the  thing 
BD^&ks  for  itifldr 

"Court:  Well,'  I  think  it  speaks  for  itself. 
I  think  it  carries  its  own  meaning  with  it  pretty 
conclusively." 

It  is  claimed  that  the  utterance  of  the 
court  improperly  Influenced  the  verdict  of 
the  jury.  While  we  cannot  too  forcefully 
urge  trial  courts  to  exercise  great  care  in 
making  such  statements  in  the  jury's  pres- 
ence, we  are  not  satisfied  that  defendant  was 
prejudiced  here.  It  is  apparent  that  the 
court  was  addressing  Its  remarks  to  the 
attorneys  and  not  to  the  jury.  And  any  j>os- 
Bi^le  prejudice  that  might  have  resulted  must 
have  been  dispelled  by  the  peddler  and  de- 
fendant himself,  who  both  testified  that  the 
words  of  warning  were  made  merely  In  a 
jocular  manner  and  as  a  joke  on  Nolan.  We 
cannot  say  that  there  is  anything  in  the 
words  which  would  Impress  the  jury  that  the 
court  was  of  the  opinion  that  they  ought  to 
convict  upon  the  evidence. 

[4]  The  objections  that  the  court  erred  In 
admitting  evidence  of  sales  of  ilquor  made 
April  15th,  16th  and  17th,  and  that  the  evi- 
dence was  insufficient  to  support  the  verdict, 
may  be  briefly  disposed  of.  The  Indictment 
charges  that  the  defendant  did  "willfully  and 
unlawfully  keep  and  conduct"  a  place  where 
alcoholic  liquor  was  sold,  served,  and  dis- 
tributed on  April  18,  1916.  As  bearing  upon 
this  issue  the  evidence  of  prior  sales,  not  too 
remote,  was  competent.  People  v.  Cavalllnl, 
29  Cal.  App.  526, 150  Pac  73. 


record  to  support  the  verdict.  Witness 
Baronl  testified  positively  to  having  pur- 
chased beer  from  the  defendant  6n  several 
different  occasions.  The  foregoing  shows  the 
inconseiiuence  of  appellaxif  s  contention  that 
crtaln  gifts  of  liquor  were  made  to  guests, 
and,  therefore,  not  to  be  considered  as  evi- 
dence of  guilt  As  before  stated,  there  was 
a  sufficient  showing  of  sales  to  make  out  the 
case  charged  in  the  indictment.  The  circum- 
stance as  to  said  donations  might  therefore 
be  eliminated  from  consideration.  However, 
as  to  this  there  was  room  for  a  rational  con- 
elusion  that  the  parties  were  not  guests,  and 
hence  within  the  Inlilbltion  of  the  Wylie  law, 
and  if  the  verdict  was  in  any  manner  ba$ed 
upon  such  theory  it  flods  support  In  the 
record.  Nor  Is  there  any  weight  in  the  con- 
tention that  It  was  not  proved  that  Mendo- 
cino City  was  In  no-license  territory  on  April 
18,  1916,  the  date  of  the  offense  charged.  At 
the  close  of  the  case  the  following  proceed- 
ings took  place: 

"Mr.  McCowen:  Will  you  stipulate  the  requir- 
ed proof  as  to  the  territory  and  as  to  the  liquor? 

"Mr.  Hurley:    We  will  stipulate  that. 

"Mr.  McCowen:  It  is  stipulated  that  Mendo- 
cino City  is  in  the  Fourth  supervisor  district  of 
Mendocino  county,  that  the  Fourth  supervisor 
district  is  no-license  territory,  and  that  Mendo- 
cino is  not  an  incorporated  town,  and  it  is  also 
stipulated  that  the  liquor  introduced  in  evi- 
dence here  is  alcoholic  liquor  as  defined  by  the 
Wylie  Local  Option  Law." 

If]  There  can  be  no  doubt  that  the  above 
referred  to  the  date  charged  in  the  indict- 
ment, and  was  offered  in  support  of  the  al- 
legation in  the  Indictment  that  Mendocino 
City  was  "then  and  there"  (April  18,  1916) 
no-license  territory.  It  cannot  reasonably  be 
supposed  that  the  prosecuting  attorney  would 
offer  proof  as  to  no-llcense  territory  as  of 
the  date  of  the  trial  in  support  of  an  allega- 
tion referring  to  a  date  six  months  previous. 
People  V.  Nolan,  166  Pac.  716. 

The  judgment  and  order  are  affirmed. 

We  concur:    OHIPMAN,  P.  J.;   HART,  J. 


WASHOE  COUNTY  BANK  v.  CAMPBELL 
etaL    (No.  2020.) 

(Supreme  Court  of  Nevada.    Nov.  3,  1917.) 

1.  Landlobd  and  Tenant  «=>57(1)— Notice 
—  assionment  of  rents  —  interest  in 
Realty  —  Ewect  —  "Estate  ob  Inteekst  in 
Land." 
The  lessor's  assignment  of  "all   rents  due 
and  to  become  due  under"  a  certain  lease  was 
not  an  assignment  in  Itself  of  the  lease,  and 
did  not  create  an  estate  or  interest  in  the  londs 
within  Rev.  Laws  1912,  H  1038,  10.39,  1069, 
stating  the  requisites  of  an  instrument  affect- 
ing the  estotes  or  interests  in  lands  and  of  re- 
cordation in  order  to  constitute  notice. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est] 
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2.  Landlobd  and  Tisnast  «s»57(1)— Inbbr- 
EST  IN  Lands— AssioNMKNT  or  Rsnt»— No- 
tice. 

Such  an  assignment  does  not,  when  recorded, 
constitute  notice  to  the  lessees  of  the  assign- 
ment. 

3.  ASSIONMENTB  «=957— NBC.38BITT  07  NOTICB. 

Until  the  debtor  receives  notice  o{  an  as- 
signment, or  until  he  has  knowledge  of  such 
facts  concerning  the  same  as  are  sufficient  to 
pat  him  on  inquiry,  he  may  deal  with  the  as- 
signor as  though  no  assignment  had  been  made. 

4.  IiANDLOBD  AND  TENANT  (g=957(2)— ASSION- 

jiKNT  OF  Rents— Rights  of  lissKE. 
In  the  absence  of  actual  or  constructive  no- 
tice to  the  lessees  of  an  assignment  of  the  rent 
due  or  to  become  due,  they  could  interpoee 
against  the  assignee  any  defenses  maintain- 
able against  the  lessor. 

5.  Landlobd  and  Tenant  ®=>194(1)  —  Lia- 
bility FOB  Rent— Evidence— SurFiciENCT. 

Where  the  landlord  and  his  assignee  of  rents 
after  the  lessees  failed  to  pay  the  rents  negotiat- 
ed with  other  parties  who  subsequently  went  on 
the  premises  and  paid  the  rent  after  the  as- 
signee was  told  by  the  lessees  that  a  third  per- 
son would  assume  the  lease  and  made  no  objec- 
tion, the  landlord  and  the  assignee  were  estoiH 
ped  to  sue  the  lessees  for  the  rent. 

6.  Landlobd  and  Tenant  <S=>194(1)  —  Sob- 
ben  deb  of  Lease — Opebation  of  Law. 

Where  a  landlord  grants  a  new  lease  to  a 
stranger  with  the  assent  of  the  tenant  during 
the  existence  of  an  outstanding  lease,  and  the 
tenant  gives  up  his  own  possession  to  the  stran- 
ger, who  thereafter  pays  rent,  or  where  in  any 
other  way  a  new  tenant  is  by  agreement  of  the 
tenant  and  the  landlord  substituted  and  ac- 
cepted in  j;>lace  of  the  old,  there  is  a  surrender 
by  operation  of  law. 

7.  Landlobd  and  Tenant  e=9231(5)  —  Ac- 
tions FOR  Rent— Evidence- Admissibility. 

In  action  of  the  landlord's  assignee  for 
rent,  it  is  proper  for  the  trial  court  to  consider 
the  occupancy  of  the  premises  and  payment  of 
the  rentals  by  other  parties  than  the  original 
lessee  when  such  facts  were  known  and  ac- 
knowledged by  the  lessor. 

8.  Landlobd  and  Tenant  9s>231(5)  —  Ac- 
tions FOB  Rent— Evidence— Admissibility. 

Where  the  lessees  in  an  action  by  the  land- 
lord's assignee  for  rent  claimed  a  release  by 
operation  of  law,  it  was  proper  for  the  trial 
cpurt  to  consider  occupation  of  premises  and 
payment  of  rentals  by  third  persons  with  the 
knowledge  of  the  landlord. 

9.  Landlobd  and  Tenant  ®==>231(6)  —  Sub- 

BENDEB    OF    PbEMISES— ACQUIESCENCE— EVI- 
DENCE—SUFFICIENCY. 

Evidence  held  to  sustain  finding  that  the 
lessees  delivered  up  possession  of  the  premises 
to  a  third  person,  notifying  the  person  to  whom 
they  had  been  accustomed  to  pay  rentals,  and 
that  the  third  person  continued  in  possession 
and  made  at  least  one  rent  payment  to  such 
agent. 

10.  Appeal  and  Ebbob  «=»1011(1)— Scope  op 
Review— Conflicting  Evidence. 

Where  the  evidence  was  conflicting,  but  the 
judgment  of  the  trial  court  was  supported  by 
subntantial  evidence,  its  conclusion  should  not 
be  distnrbed. 
Coleman,  J.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;   John  S.  Orr,  Judge. 

Action  by  the  Washoe  County  Bank,  a  cor- 
poration, against  W.  C.  Campbell  and  others. 
From  the  judgment  rendered,  plalntilf  ap- 
peals.   Affirmed. 


.;n. 


Cheney,  Doirner,  Price  Sc  Hawkins,  of  Re- 
no, for  appellanOy  Boyd  &  SaU«i>ar7,  of  Be- 
no,  for  respondenit 

McOARRAN,  O.  j\  The  respondents  were 
.  the  lessees  of  Mrs.  L.  ^.  Alexander  Shannon. 
The  premises  leased  wei^  known  as  the  Alex- 
ander Ranch,  situated  in  Washoe  county. 
Some  time  after  the  making  of  the  lease,  <tbe 
lessor  made  an  assignment  to  the  Washoe 
County  Bank,  appellant  bare,  which  assign- 
ment is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  L. 
E.  A.  Shannon,  the  party  of  the  first  part  in 
that  certain  lease  hereinafter  described,  for  and 
in  consideration  of  the  sum  of  ten  dollars  to 
me  in  hand  paid  by  Washoe  County  Bank,  the 
receipt  whereof  is  hereby  acknowledged,  and  for 
other  valuable  considerations  moving  to  me  from 
said  Washoe  County  Bank,  do  by  these  presents 
assign,  set  over  and  transfer  to  said  Washoe 
County  Bank  all  rents  due  and  to  become  due 
under  that  lease  made  on  the  3d  day  of  March, 

1908,  between  me,  the  party  of  the  first  part 
therein,  and  W.  C.  Campbell,  N.  L.  Watton, 
and  T.  A.  Bechtol,  the  parties  of  the  second  part 
therein,  wherein  I  leased  to  the  parties  of  the 
second  part  the  Alexander  Ranch  for  the  term 
of  five  years  next  ensuing  the  date  thereof  at  a 
monthly  rental  of  $66.76,  payable  in  advance 
on  the  first  day  of  each  and  every  month.  And 
I  hereby  authorize  and  direct  said  Washoe  Coun- 
ty Bank  to  collect  said  rentals  and  to  take  such 
action,  legal  or  otherwise,  as  may  be  necessary 
for  the  collection  thereof;  and  I  further  direct 
that  upon  the  collection  of  said  rents,  or  any 
portion  thereof,  the  same  shall  be  applied  by 
said  Washoe  County  Bank  upon  the  indebted- 
ness due  from  me  to  said  bank." 

It  Is  alleged  In  appellant's  complaint  that 
the  defendants  here,  the  lessees  of  Mrs. 
Shannon,  were  notified  of  the  assignment  of 
the  rentals,  and  In  this  respect  It  Is  averred 
that  pursuant  to  said  notice  the  respondents 
paid  the  rental  to  the  plaintiff  to  and  includ- 
ing the  month  of  August,  1909.  This  action 
was  commenced  by  the  appellant  bank  to  re-, 
cover  from  respondents  the  rental  of  the 
premises   from  the  1st  day   of  September, 

1909,  to  the  1st  day  of  September,  1910,  and 
in  their  complaint  they  allege: 

"That  on  or  about  the  24th  day  of  June,  1909, 
said  L.  E.  Alexander  Shannon,  for  a  valuable 
consideration,  and  by  an  instrument  in  writing, 
assigned  and  set  over  to  Washoe  County  Bank, 
the  plaintiff  herein,  all  the  rents  due  and  to 
thereafter  become  due  under  and  by  virtue  of 
said  lease,  and  by  the  terms  of  said  instru- 
ment in  writing  authorised  and  directed  the 
said  Washoe  County  Bank  to  collect  said  rent- 
als and  to  take  such  action,  legal  or  otherwise, 
as  might  be  necessary  for  the  collection  thereof. 
Ilat  said  instrument  in  writing  was  filed  for 
record  in  the  office  of  the  county  recorder  in 
Washoe  county,  Nev.,  on  the  25th  day  of  June. 
1909,  where  the  same  is  of  record  in  Book  C  of 
Leases  at  page  409." 

By  their  answer  respondents  deny  ever 
having  received  notice,  either  actual  or  con- 
structive, of  the  execution  of  this  assignment. 
It  appears  from  the  record  that  the  assign- 
ment, being  acknowledged  before  a  notary 
public,  was  recorded  In  the  office  of  the  coun- 
ty recorder  of  Washoe  county.  In  the  court 
below  appellant  sought  to  establish  notice  to 
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reqiondents,  both  actndl  and  conatructlve. 
They  sought  to  support  their  claim  of  actual 
notice  by  the  testimony  of  the  witness  Fred 
Stadtmuller,  assistant  cashier  of  the  appe- 
lant corporation ;  and  they  contend  here,  as 
In  the  court  below,  that  the  recorded  assign- 
ment constituted  constructive  notice  to  re- 
spondents. It  will  suffice  to  say  here  with 
reference  to  the  testimony  of  the  witness 
Fred  Stadtmuller  that  the  same  was  most 
unsatisfactory.  The  most  that  could  be 
maintained  for  the  testimony  of  thia  witness 
is  that  he  believed  that  notice  had  been  mail- 
ed to  respondents,  basing  his  beUef  upon  the 
custom  of  tlie  bank  in  such  matters.  He  was 
unable  to  produce  a  copy  of  the  notice,  and 
refused  to  positively  state  that  he  had  sent 
the  same  through  the  mails,  or  that  the  same 
had  been  In  any  wise  delivered  to  respond- 
ents or  either  of  them. 

The  trial  court  found,  and  in  our  Judgment 
properly  so,  that  the  respondents  had  never 
received  notice,  either  actual  or  constructive, 
of  the  execution  of  the  assignment.  In  sup- 
port of  their  contention  that  respondents 
were  chargeable  with  constructive  notice  as 
to  the  assignment,  appellants  refer  us  to 
the  sections  of  our  Ck)de,  as  follows: 

"No  estate,  or  interest  in  lands,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  coneeminff  lands,  or 
in  any  manner  relating  thereto,  shall  hereaft- 
er be  created,  granted,  assigned,  surrendered,  or 
declared,  unless  by  act  or  operation  of  law_,  or 
by  deed  or  conveyance,  In  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  but- 
rendering,  or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  in  writing." 
Section  1068,  Revised  Laws  1912. 

Section  1038,  Revised  Laws,  provides: 

"Every  conveyance  of  real  estate,  and  every 
instrument  of  writing  getting  forth  an  agree- 
ment to  convey  any  real  estate,  or  whereby  any 
real  estate  may  be  affected,  proved,  acknowl- 
edged, and  certified  in  the  manner  prescribed 
in  this  act,  to  operate  as  notice  to  third  persons, 
shall  be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  such  real  estate  is  situated, 
but  shall  be  valid  and  binding  between  the  par- 
ties thereto  without  such  record." 

Section  1039,  Revised  Laws,  provides: 

"£very  such  conveyance  or  instrument  of 
writing,  acknowledged  or  proved  and  certified, 
and  recorded  in  the  manner  prescribed  in  this 
act,  shall,  from  the  time  of  filmg  the  same  with 
the  recorder  for  record,  impart  notice  to  all  per- 
sona of  the  contents  thereof;  and  subsequent 
purchasers  and  mortgagees  shall  be  deemed  to 
purchase  and  take  with  notice." 

It  Is  contended  that  by  this  statute  Is  pre- 
scribed a  rule  governing  the  creation  and 
surrendering  of  all  interests  In  lands;  that 
by  this  statute  is  prescribed  a  character  of 
evidence  which  Is  exclusive  when  proof  is  re- 
quired that  a  lease  of  lands  for  more  than 
one  year  has  been  created  or  extinguished. 
The  facts  presented  in  the  case  bearing  upon 
the  acts  and  conduct  of  the  parties,  and  the 
significant  language  of  the  assignment,  re- 
moves the  matter  from  the  operation  of  this 
statute. 

[1]  It  will  be  observed  from  the  language 


of  the  aastgnm^t  that  it  was  not  (»e  wbidi 
could  be  construed  as  assigning  ^e  lease  it- 
self. The  language  of  the  ansignment  is 
plain  and  unambiguous.  It  assigns  "all  rents 
due  and  to  become  due  under  that  lease 
made  on  the  3d  day  of  March,  .1906."  The  as- 
signment of  rents  due  and  to  become  due  does 
not  constitute  an  assignment  of  the  instru- 
ment Itself.  Ramsey  v.  Johnson,  8  Wyo.  476, 
58  Pac.  766,  80  Am.  St.  £ep.  94S.  The  au- 
thorities are  quite  uniform  in  holding  that  a 
mere  assignment  of  moneys  due  or  to  become 
due  under  a  contract  is  not  an  assignment  of 
the  contract  itself.  National  Surety  Co.  v. 
Maag,  43  Ind.  App.  16,  86  N.  E.  862;  In  re 
Wright,  167  Fed.  544,  86  O.  O.  A.  206,  18  L. 
R.  A.  (N.  8.)  198 ;  Dickson  v.  City  of  St.  Paul, 
97  Minn.  258,  106  N.  W.  1058;  Fortunato  v. 
Patten,  147  N.  X.  277,  41  N.  B.  572;  BuU« 
▼.  San  Francisco  Gas  &  Blectrlc  Ck>.,  168  Oal. 
32, 141  Pac  818. 

[2]  An  assignment  of  the  rents  due  and 
to  become  due,  ailecting  only  the  rentals  to 
be  collected  and  not  the  lease  under  wlilch 
sacb  rentals  are  collected,  does  not  create 
an  estate  or  Interest  in  lands  such  as  is  con- 
templated by  the  section  of  our  statute  above 
quoted.  Its  recordation,  therefore,  not  be- 
ing contemplated  by  the  statute,  constituted 
no  notice  to  resxwndents  of  the  assignment 
made  by  Mrs.  Shannon  to  the  appellant  bank. 
In  our  Judgment  the  trial  court  properly  con- 
cluded that  the  assignment  in  question  was 
merely  an  assignment  of  a  right  to  collect 
moneys,  and  as  such  did  not  affect  or  con- 
cern the  real  estate.  Appellants  in  their 
brief  refer  ns  to  the  case  of  Rees  v.  Lowy, 
67  Minn.  881,  69  N.  W.  310,  wherein  the  Su- 
preme Court  of  Minnesota  held,  among  other 
things,  that  a  leasehold  Interest  in  land  for 
more  than  one  year  cannot  be  surrendered 
any  more  than  It  can  be  created  by  parol. 
If  this  question  were  before  us,  the  doctrine 
asserted  by  that  court  might  be  of  valuable 
assistance,  but  the  question  Is  not  presented 
here ;  nor  was  the  question  presented  to  the 
Minnesota  court  under  the  same  conditions 
as  those  set  forth  In  the  record  of  this  case. 

[8]  As  a  general  proposition  of  law  it  may 
be  stated  that  untU  the  debtor  receives  no- 
tice of  an  assignment  or  until  he  has  knowl- 
edge of  such  facts  concerning  the  same  as 
are  sufficient  to  put  him  on  inquiry,  he  may 
deal  with  the  assignor  as  though  no  assign- 
ment had  been  made.  '  Hogan  v.  Black,  66 
Cal.  41,  4  Pac.  943 ;  Leabi  v.  DuRdale,  34  Mo. 
99;  Deach  v.  Perry,  53  Hun,  638,  6  N.  T. 
Supp.  940;  Com.  v.  Sides,  176  Pa.  616,  35 
Atl.  136;  Merrick  v.  Hnlbert,  15  HI.  App. 
606;  Laughlln  v.  District  of  Columbia,  116 
V.  S.  485,  6  Sup.  Ct.  472,  29  L.  Ed.  701;  De 
Baun  V.  Davis,  1  Ky.  Op.  281. 

[4]  Concluding,  therefore,  that  the  record 
falls  to  establish  notice,  either  actual  or  con- 
structive, to  resiwndents,  It  follows  that  re- 
spondents here  were  entitled  to  Interpose 
and  establish  such  defense  or  defenses  as 
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would  bare, been  maintainable  had  the  action 
heen  brougl^t  by  the  lessor,  Mrs.   Shannon. 

[t]  In  oulr  Judgment,  the  record  discloses 
acts  and  conduct  on  the  part  of  Mrs.  Shan- 
non, the  lessor  and  assignor,  as  to  amply 
support  the  flAdlng  of  the  trial  court  to  the 
effect  that  she  had  consented  to  a  release  of 
respondents  from  their  obligations  under 
the  lease.  The  record  here  discloses  many 
things  which  go  to  refute  the  Idea  that  ei- 
ther the  lessor,  Mrs.  Shannon,  or  her  as- 
signee, the  Washoe  County  Bank,  continued 
to  regard  respondents  as  her  lessees  after 
the  date  of  the  last  payment  of  rent  by  re- 
spondents. Sasselli,  who  testifies  to  having 
taken  over  the  lease  and  premises  from  re- 
spondents, relates  in  his  testimony  of  his  hav- 
ing gone  to  the  private  residence  of  G.  H.  Tay- 
lor, the  cashier  of  the  bank,  and  there  mak- 
ing payment  on  the  rent.  He  says  he  com- 
plained to  Taylor  of  the  amount  of  the  rent 
and  told  him  he  could  not  pay  It  He  says 
he  asked  for  a  reduction  of  the  rent  and 
that  the  cashier  replied  to  the  effect  that 
he  would  take  the  matter  up  with  Mrs.  Shan- 
non. There  was  no  mention  made  at  that 
time  by  Taylor  as  to  respondents,  the  original 
lessors,  nor  do  they  appear  to  have  been  re- 
ferred to  or  looked  to  by  the  cashier  on  the 
question  of  reduction  or  change  of  terms. 

In  a  letter  addressed  to  one  of  the  respond- 
ents, the  lessor  declared  him  as  her  agent  to 
negotiate  with  other  parties  to  lease  the 
premises.  In  another  communication  to  the 
same  party,  she  spoke  of  letting  the  premises 
to  others  oa  terms  difCerent  from  those  con- 
tained In  the  original  lease  to  respondents. 
The  testimony  of  the  witness  Yori,  which  Is 
uncontradicted,  establishes  communication 
between  himself  and  the  lessor  relative  to  bis 
becoming  a  lessee  of  the  ranch  independent 
of  respondents.  The  testimony  of  Sasselli 
and  Yori  establishes  that  the  former  left  the 
premises  In  question  and  the  latter,  after 
communicating  by  letter  with  Mrs.  Shannon, 
went  on  the  premises  In  May,  1910.  During 
the  Interim  between  the  departure  of  Sasselli 
and  the  occupancy  of  Yori,  the  ranch  appears 
to  have  been  unoccupied.  Yori  testifies  to 
his  having  written  to  the  lessor,  Mi-s.  Shan- 
non, asking  if  she  would  rent  the  premises 
to  him.  He  further  testifies  that  in  answer 
to  this  communication  "she  wrote  herself  that 
I  could  go  on  there  for  so  much  money,  and 
I  was  lust  going  on  from  month  to  month." 
The  testimony  of  Sasselli  and  Yori  establish- 
es the  payment  of  rentals  to  the  Washoe 
County  Bank  as  the  assignee  of  the  lessor 
and  to  the  lessor  herself.  From  the  testimony 
of  all  of  the  parties  it  Is  established  that 
Yori  occupied  the  premises  and  paid  the  rent- 
al for  a  number  of  mouths,  all  of  which  was 
with  the  knowledge  and  assent  of  the  lessor 
and  pursuant  to  her  authority  as  related  in 
the  testimony  of  Yori. 

The  acts  and  conduct  of  the  lessor,  Mrs. 
Shannon,  running  through  all  of  these  trans- 


actions, as  related  In  the  record,  were  soffi- 
dent.  In  our  judgment,  to  constitute  an  es- 
toppel sufildent  to  defeat  an  action  by  the 
lessor  against  her  lessees,  respondents  here, 
for  the  collection  of  the  rentals  claimed. 
That  which  would  constitute  an  estoppel 
as  to  a  lessor  in  an  action  ag^ainst  his  lessees 
for  the  collection  of  rent  is  of  equal  effect  as 
to  the  assignee  of  a  lessor  where  the  lessees 
are  not  chargeable  with  notice  of  the  asstgn- 
ment. 

The  record  as  It  is  before  us  Is,  in  our 
judgment,  suflHdent  to  warrant  the  trial  court 
In  finding  that  the  lessor,  Mrs.  Shannon,  did 
not  look  to  respondents  for  the  rental,  and 
did  not  hold  them  responsible  for  the  same 
after  the  1st  day  of  September,  190».  The 
acts  of  Mrs.  Shannon  as  related  in  the  record 
were  to  our  minds  so  inconsistent  with  the 
subsisting  relation  of  landlord  and  tenant  as 
to  convey  the  idea  that  she  recognized  the 
surrender  of  the  leasehold  by  respondents. 
Indeed,  there  is  much  in  the  record  that  goes 
to  establish  acquiescence  by  the  assignee  in 
the  acts  of  the  lessor  in  recognition  of  the 
surrender  of  the  leasehold  to  third  parties. 

[8-8]  It  is  asserted  as  a  proposition  of  law 
that  where  a  landlord  grants  a  new  lease 
to  a  stranger  with  the  assent  of  the  tenant 
during  the  existence  of  an  outstanding  lease, 
and  the  tenant  gives  up  his  own  possession 
to  the  stranger  who  thereafter  pays  rent, 
or  where  in  any  other  way  a  new  tenant  Is 
by  agreement  of  the  tenant  and  the  landlord 
substituted  and  accepted  In  place  of  the  old, 
there  is  a  surrender  by  operation  of  law. 
Commercial  Hotel  Co.  v.  Brill,  123  Wis.  638, 
101  N.  W.  1101;  Hawthorne  v.  Coursen,  18 
Misc.  Rep.  447,  41  N.  Y.  -Supp.  995 ;  Bowen  v. 
Haskell,  53  Minn.  480.  55  N.  W.  629;  Welner 
v.  Baldwin,  9  Kan.  App.  772,  59  Pac.  40;  In 
re  Clothing  Co.  (D.  C.)  230  Fed.  681;  Triest 
v.  Goldstone,  173  Cal.  240,  159  Pac.  715; 
Realty  Co.  v.  Cooke  (Sup.)  138  N.  Y.  Supp.  99. 

The  record  establishes  beyond  all  doubt 
that  the  demised  premises  here  known  as  the 
Alexander  Ranch  was  occupied  and  the  rent- 
als paid  by  parties  other  than  resi>ondent8. 
The  occupancy  of  these  third  parties  and  the 
payment  of  the  rental  by  them  was  known 
and  acknowledged  by  Mrs.  Shannon,  the  les- 
sor. It  was  proper  for  the  trial  court  to 
consider  these  facts,  if  for  no  other  purpose 
than  as  circumstances  tending  to  establish 
the  acquiescence  of  the  lessor  in  the  surren- 
der of  the  premises  by  respondents.  Bedford 
V.  Terhune,  30  N.  Y.  453,  86  Am.  Dec.  391; 
Mulvey  v.  Charter,  174  111.  App.  417.  The  re- 
lease claimed  being  one  by  operation  of  law 
rather  than  by  express  surrender,  it  was 
proper  for  the  trial  court  to  consider  such 
facts  as  would  establish  the  intention  of  the 
parties.  Welcome  v.  Hess,  90  Cal.  507,  27 
Pac  369,  25  Am.  St.  Rep.  145;  Triest  v. 
Goldstone,  supra. 

Finding  No.  6  of  the  trial  court  Is  as  fol- 
lows: 
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"Fifth.  That  some  •  time  during  the  morsthr  of 
June,  1909,  the  defendants  Campbell  and  Wat- 
ton  delivered  up  the  possession  of  the  premises 
described  in  said  lease  to  one  SasseUi  and 
at  said  time  notified  one  A.  C.  Frohlich,  an 
emploj-e  of  the  plaintiff,  and  the  person  to  whom 
the  said  defendants  had  been  accustomed  to  pay 
said  rentals,  that  the  said  defendants  had  turned 
over  said  premises  to  said  SasseUi,  and  that 
the  said  SasseUi  would  thereafter  pay  the 
rental  to  become  due  on  the  said  lease ;  that 
said  SasseUi  continued  for  some  time  in  the 
possession  of  said  premises  and  thereafter  made 
at  least  one  payment  of  rent  to  the  plaintiff  as 
the  agent  for  the  said  L.  B.  Alexander  Shan- 
non." 

Error  Is  assigned  to  the  action  of  the  trial 
court  In  making  the  foregoing  finding.  It  Is 
contended  that  this  finding  is  erroneous,  for 
the  reason  that  the  same  is  unwarranted  by 
the  evidence  in  the  case;  and  for  the  reason 
that  It  is  not  shown  that  the  defendant  de- 
livered up  the  possession  of  the  premises  de- 
scribed In  the  complaint  to  one  SasselU; 
and  for  the  reason  that  the  evidence  does  not 
show  that  the  plaintiff  or  Mrs.  Alexander 
Shannon  was  ever  notified  or  that  either  of 
them  was  ever  notified  of  such  delivery,  or 
that  A.  C.  Prohllch,  mentioned  In  this  find- 
ing, was  ever  notified  thereof.  Enror  Is 
further  contended  for  as  to  this'  finding  for 
the  reason  that  It  is  not  shown  that  the  said 
A.  C.  Frohlich  had  any  authority  to  accept 
said  notification  or  ever  did  accept  the  same 
or  was  at  any  time  the  person  to  whom  de- 
fendant had  been  accustomed  to  pay  the 
r«?utals;  and  for  the  furtlier  reason  that  It 
is  not  shown  In  the  evidence  that  the  plain- 
tiff or  the  said  Mrs.  Alexander  Shannon,  or 
either  of  them,  were  ever  notified  that  said 
defendants'  had  turned  over  the  pre.  es  to 
SasseUi,  and  that  he  would  pay  the  rental 
to  become  due  on  said  lease. 

[I]  In  our  judgment,  the  record  supports 
the  finding.  The  testimony  of  Watton  and 
SasseUi  is  to  the  effect  that  in  the  banlj 
some  time  about  June  15,  1909,  the  former. 
In  the  presence  of  the  receiving  teller,  A.  C. 
Frohlich,  and  In  the  presence  of  SasseUi, 
made  the  statement: 

"Mr.  Frohlich,  Mr.  Sasselli  has  taken  the 
lease  off  of  our  hands  and  -wiU  hereafter  pay  the 
rent  on  that  property." 

At  that  time  Watton,  the  respondent,  ac- 
cording to  Ids  statement,  turned  the  lease 
over  to  SasselU.  This  Is  also  testified  to  by 
the  witness  SassellL  The  record  further  sup- 
ports this  finding  to  the  effect  tltat  FrohUch, 
as  receiving  teller,  had  been  accus'tomed  to 
receive  the  rent  from  Watton.  The  record 
Also  establishes  that  from  and  after  this 
transaction  in  the  bank  SasselU  occupied  the 
leased  premises  and  paid  rent  to  both  Mrs. 
Shannon,  the  lessor,  and  to  Mr.  Taylor,  the 
cashier  of  the  appellant  bank. 

We  do  not  asstmie  to  say  that  the  trans- 
action in  the  bank,  wherein  Watton  made  the 
declaration  to  the  receiving  teUer  that  Sas- 
selU was  to  take  the  lease  off  their  (respond- 


ents') hands,  and  -wo^ild  pay  the  rent,  was- 
sufficient  to  constitute  notice  to  the  appellant 
bank  or  to  the  lessor.  Nor  do  we  assume  to 
determine  that  the  receiving  teller  of  the 
bank  could  In  any  wise  bind  the  bank,  even 
tliough  he  acquiesced  In  the  transfer  and 
surrender.  Bat  if  subsequent  acts  following 
In  uninterrupted  sequence  Indicated  com- 
plete acquiescence  by  the  appellant  In  the 
surrender  attempted  to  be  made  In  the  bank; 
If  from  the  date  of  the  colloquy  In  the  bank 
between  Watton,  SasseUi,  and  Frohlich,  the 
lessor,  as  well  as  the  appeUant  as  her  agent, 
no  longer  looked  upon  the  respondents  as  ten- 
ants nnder  the  lease;  if  from  that  date  the 
acts  of  the  lessor  and  her  assignee,  the  ap- 
pellant, were  so  inconsistent  with  the  sub- 
slstltig  relation  of  landlord  and  tenant  as  to 
convey  the  idea  that  they  and  each  of  them 
recognized  the  surrender  of  the  leasehold  on 
the  occasion  of  the  Watton-Frohlich-Sasselli 
transaction — ^then  the  finding  of  the  court  in 
this  respect  is  not  error. 

It  might  be  said  with  propriety,  we  think, 
that  this  record  presents  a  series  of  acts  on 
the  part  of  the  lessor,  Mrs.  Shannmi,  as 
well  as  on  the  part  of  her  assignee,  the  ap- 
pellant here,  continuing  from  the  date  of 
the  transaction  in  the  bank,  as  testified  to  by 
the  respondent  Watton,  no  one  of  which,  tak- 
en alone,  would  consHtnte  acquiescence  on 
the  part  of  appellant  or  on  the  part  of  its 
assignor,  Mrs.  Shannon,  in  the  surrender  of 
the  leasehold,  but  the  whole  of  which,  taken 
together,  was  sufficient  to  estop  the  lessor, 
Mrs.  Shannon,  from  denying  her  acquiescence 
in  the  surrender  of  the  leasehold  and  her 
recognition  of  third  parties  as  tenants  un- 
der a  separate  lease.  If  the  respondents  here 
had  received  actual  notice  of  the  assignment 
of  the  rentals  made  by  the  lessor  to  the  ap- 
pellant bank,  or  if  they  had  been  chargeable 
■with. notice  under  the  law,  then  a  different 
view  might  be  taken  of  the  acts  and  conduct 
of  the  lessor.  As  we  view  it,  she,  by  reason 
of  her  acts  and  conduct,  would  have  been  es- 
topped from  prosecuting  a  suit  against  the 
respondents  for  the  unpaid  rentals.  But 
where  the  lessees,  respondents  here,  were  not 
chargeable  vyith  notice  as  to  the  assignment, 
then,  as  we  have  already  stated,  they  had 
a  right  to  prove  and  rely  upon  the  acts  and 
conduct  of  their  lessor;  and  that  which 
constituted  an  estoppel  as  to  her  was  of 
equal  effect  as  to  the  appellant,  her  assignee. 

[10]  The  evidence  produced  before  the 
trial  court,  as  we  find  it  in  the  record,  was  to 
no  slight  extent  conflicting.  Every  fact  pre- 
sented in  the  case  was,  as  disclosed  by  the 
record,  met  by  come  conflicting  fact  or  cir- 
cumstance; but  out  of  this  condition  the  trial 
court,  having  heard  the  evidence  and  viewed 
the  witnesses  ux>on  the  stand,  and  having 
liad  opportunity  to  observe  their  conduct  and 
demeanor  and  all  other  things  that  properly 
go  with  the  active  trial  of  a  case,  determined 
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the  matter,  after  careful  consideration,  by 
jndgment  In  favor  of  respondents.  The  de- 
termination and  Judgment  of  the  trial  court 
is  supported  by  substantial  evidence;  and, 
In  view  of  the  unvarying  rule  of  this  court, 
such  determination  and  conclusion  should  not 
be  disturbed.  The  view  that  we  have  taken 
of  the  case  under  the  law  as  we  deem  it  ap- 
plicable disposes  of  the  errors  assigned  as  to 
the  admission  by  the  trial  court  of  certain 
testimony.  No  error  was  committed  in  this 
respect 

In  view  of  the  findings  of  the  trial  court 
and  in  view  of  the  conclusion  reached,  the 
newly  discovered  evidence  asserted  by  ap- 
pellant in  furtherance  of  their  motion  for  a 
new  trial  would  not  have  produced  a  differ- 
ent result.  Oberlander  v.  Fixen,  129  CaL 
690,  62  Pac.  254. 

The  Judgment  and  order  appealed  from 
are  sustained.    It  Is  so  ordered. 

SANDE7RS,  J.,  concurs. 

COLEMAN,  J.  (dissenting).  I  dissent  The 
complaint  In  this  case  alleges  that  Mrs,  Shan- 
non and  the  defendants  entered  into  an 
agreement  of  lease  of  the  ranch  in  question 
for  a  period  of  five  years,  at  a  monthly  rent- 
al of  $66.75,  payable  in  advance  on  the  first 
day  of  each  month  during  the  term  of  said 
lease,  which  the  defendants  Jointly  and  sev- 
erally agreed  to  pay,  and  that  there  was  due 
and  unpaid  on  account  thereof  the  sum  of 
$801,  and  that  Mrs.  Shannon  assigned  her 
interest  in  the  lease  to  plaintiff  on  June  24, 
1909.  The  answer  admitted  the  making  of 
the  agreement  of  lease,  and  pleaded  as  af- 
firmative defenses  two  transactions,  one  of 
which  will  be  alluded  to  as  the  Sasselli  (Cas- 
sennelll)  transaction,  and  the  other  as  the 
Yorl  transaction.  The  Sasselli  transaction 
took  place  in  the  banking  house  of  the  plain- 
tiff on  June  15,  1909,  It  being  contended  by 
defendants  that  at  that  time  and  place  an 
agreement  was  entered  Into  by  and  between 
Mrs.  Shannon,  the  lessor,  and  the  defend- 
ants, the  lessees,  whereby  It  was  mutually 
imderstood  and  agreed  that  the  defendants 
might  assign  their  interest  in  the  lease  to  one 
Sasselli,  and  that  pursuant  thereto  the  said 
Sasselli  immediately  took  over  the  rights  and 
assumed  the  liabilities  under  said  lease,  by 
which  transaction  it  is  asserted  defendants 
were  released  by  operation  of  law.  I  do  not 
think  the  finding  of  fact  which  the  court 
made  as  to  this  transaction  can  be  construed 
so  as  to  sustain  the  contention;  and  as  I 
understand  the  prevailing  opinion,  it  is  not 
contended  that  such  an  agreement  was  ever 
made,  but  on  the  other  hand  it  is  said  that 
Mrs.  Shannon  thereafter  acquiesced  In  what 
was  done,  and  must  therefore  be  bound.  The 
finding  of  the  court .  as  to  tills  transaction 
reads: 

"That  some  time  during  the  month  of  June, 
1909,  the  defendants  Campbell  and  Watton  de- 


livered up  the  posaesaion  of  the  premiaea  de- 
BcriJDed  in  said  lease  to  one  Sassanelli,  and  at 
said  time  notified  one  A.  C.  Frohlich,  an  em- 
ploye of  the  plaintiff,  and  the  person  to  whom 
the  said  defendants  had  been  accustomed  to  pay 
said  rentals,  that  said  defendants  had  turned 
over  said  premisea  to  said  Sassanelli,  and  that 
the  said  Saasanelli  would  thereafter  pay  the 
rental  to  become  due  on  the  said  lease;  that 
said  Sassanelli  continued  for  some  time  in  the 
possession  of  said  nremises,  and  thereafter  made 
at  least  one  payment  of  rent  to  the  plaintiff  as 
the  agent  for  the  said  L.  B.  Alexander  Shan- 
non." 

Only  two  witnesses  were  called  as  to  the 
Sasselli  transaction,  and  they  were  Sasselli 
and  defendant  Watton.  They  were  both  call- 
ed by  defendants,  and  their  evidence  is  sub- 
stantially the  same;  hence  we  quote  from 
Watton's  testimony  only.  After  some  pre- 
liminary matters  had  been  covered,  the  ex- 
amination proceeded  as  follows : 

"Mr.  Salsbury:  Q.  Now,  Mr.  Watton,  go 
ahead  and  state  as  nearly  as  yon  can  just  how 
Mr.  Cassennelli  (meaning  Sasselli) '  came  to  be 
in  possession  (of  the  ranch  in  question),  what 
was  done  in  reference  to  it,  and  with  reference 
to  you  turning  possession  over  to  him,  and  how 
it  was  done?  A.  Well,  Mr.  Cassennelli  came  to 
us,  and  he  wanted  the  ranch,  and  we  took  him 
down  to  the  Washoe  County  Bank  and  intro- 
duced him  to  Mr.  Frohlich  (the  receiving  teller), 
and  I  believe  that  he  consulted  some  lawyer 
before  to  get  this  lease  of  ours. 

"Mr.  Salsbury :  Q.  Just  state  what  you  Imow. 
A.  He  came  down  and  wanted  this  lease,  and 
be  would  not  take  the  place  until  he  got  this 
lease,  so  I  handed  him  the  lease,  and  took  him 
down  and  introduced,  at  least  took  him  down 
and  gave  him  the  lease  in  front  of  Mr.  Froh- 
lich, and  I  introduced  him  to  Mr.  Frohlich,  and 
I  says.  This  is  Mr.  Cassennelli,'  and  one  thing 
and  another,  and  handed  him  this  lease,  and  I 
says  to  Mr.  Frohlich,  'that  this  gentleman  would 
now  pay  all  rents  from  now  onj'  and  that  was 
understood  right  there  at  the  wmdow.  Q.  Did 
Mr.  Frohlich  say  anything?  A.  I  can't  remem- 
ber. Q.  Did  you  make  It  clear  to  Mr.  Froh- 
lich that  you  had  turned  over  the  lease?  •  •  • 
p.  State  as  nearly  as  you  can  what  was  said 
in  the  presence  of  Mr.  Frohlich,  and  what  was 
stated  by  you,  Mr.  Cassennelli,  and  Mr.  Froh- 
lich in  the  Washoe  County  Bank.  A.  Well,  I 
introduced  Mr.  Cassennelli  to  Mr.  Frohlich,  and 
I  said,  'Mr.  Frohlich,  Mr.  Cassennelli  has  taken 
the  lease  off  of  our  hands,  and  will  hereafter 
pay  the  rent  on  that  property.'  And  now  as 
far  as  anything  else,  I  don't  remember  of  any- 
thing else  coming  up,  and  I  don't  know  now  at 
the  time  just  what  else  was  said.  Q.  When  you 
speak  of  the  lease  being  turned  over,  you  refer 
to  the  lease  which  you  bad  from  Mrs.  Shannon? 
A.  From  Mrs.  Shannon'/  Q.  Yes.  A.  Tea,  sir. 
Q.  You  just  delivered  that  lease  to  him?  A 
Yes,  sir;  to  Cassennelli.  Q.  You  just  turned 
the  lease  over  to  him?  A.  Yes,  sir.  Q.  In  the 
Washoe  County  Bank?  A.  Yes,  sir.  Q.  In  the 
presence  of  Mr.  Frohlich?  A.  Yes,  sir.  Q.  Do 
you  know  whether  after  that  time  Mr.  Cassen- 
nelli continued  to  nay  any  rent,  Mr.  Watton? 
A.  Why  I  had  a  statement  from  him.  Q.  Well, 
of  your  own  knowledge?  A.  Not  of  my  own 
knowledge;  no,  sir.  Q.  Up  to  that  time  had 
you  had  an^  talk  with  Mrs.  L.  £.  Alexander 
Shannon  with  reference  to  you  turning  the 
ranch  over  to  another  tenant?  A.  I  doirt  re- 
member." 

This  evidence  Is  the  basis  for  the  conten- 
tion that  the  defendants  were  released  by 
operation  of  law.  The  findings  of  the  court 
upon  which  it  ia  sought  to  sustain  the  o  in- 
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tendon  that  the  defendants  were  released  by 
operation  of  law  because  of  the  Sasselli  trans- 
action, of  which  defendant  Watton  testified, 
are  as  follows: 

"lliat  some  time  during  the  month  of  June, 
1909,  the  defendants  Campbell  and  Watton  de- 
livered up  the  poasession  of  the  premises  de- 
scribed in  said  lease  to  one  Sassanelli,  and  at 
said  time  notified  one  A.  C.  Frohlich,  an  em- 
p]oy£  of  the  plaintiff,  and  the  person  to  whom 
the  said  defendaDts  had  been  accustomed  to  pay 
said  rentals,  that  the  said  defendants  had  turn- 
ed over  said  premises  to  said  Sassanelli,  and 
that  the  said  SassanelU  would  thereafter  pay 
the  rental  to  become  due  on  the  said  lease  j  tnat 
said  Sassanelli  continued  for  some  time  m  the 
poasession  of  said  premises,  and  thereafter  made 
at  least  one  payment  of  rent  to  the  plaintiff  as 
the  acent  for  the  said  L.  E.  Alexander  Shan- 
non." 

The  defense  interposed,  betng  an  affirma- 
tlve  defense,  must  be  sustained  by  a  pre- 
ponderance of  the  evidence.  The  evidence  Is 
not  conflicting  on  this  point  All  the  evidence 
there  is  on  tue  point  relative  to  the  Sasselli 
transaction  is  given  in  behalf  of  the  defend- 
ants. There  is  nothing  in  the  evidence  to 
show  that  Frohlich  undertook  to  enter  Into 
an  agreement  on  behalf  of  Mrs.  Shannon. 
In  my  opinion,  Frohlich  had  a  right  to  as- 
smne  that  Sasselli  and  the  defendants  had 
made  a  deal  between  themselves  whereby 
Sasselli  became  a  sublessee,  and  nothing 
more.  But,  in  any  event,  the  court  made  no 
attempt  to  make  a  finding  to  the  effect  that 
an  agreement  had  been  entered  into  by  and 
between  Mrs.  Shannon,  the  lessor,  and  the  de- 
fendants, the  leasees,  whereby  it  was  mutual- 
ly agreed  that  Sasselli  should  step  into  the 
shoes  of  the  defendants,  as  such  lessees.  It 
was  not  even  claimed  that  the  bank  had  au- 
thority to  make  such  an  agreement  on  be- 
half of  the  lessor,  the  court  having  found 
simply  that  "the  plaintiff  [Washoe  County 
Bank]  acted  as  the  agent  for  the  said  L.  E. 
Alexander  Shannon,  in  the  collection  of  said 
renta"  Such  was  the  extent  of  the  bank's 
agency.    The  prevailing  opinion  states: 

"  •  •  ♦  That  this  record  presents  a  series 
of  acts  on  the  part  of  the  lessor,  Mrs.  Shannon, 
as  wel>  as  on  the  part  of  her  assignee,  the  ap- 
pellant here,  continning  from  the  date  of  the 
transaction  in  the  bank,  as  testified  to  by  re- 
spondent Watton,  no  one  of  which,  taken  alone, 
would  constitute  acquiescence  on  the  part  of  ap- 
M^lant  or  on  the  part  of  the  assignor,  Mrs. 
Shannon,  in  the  surrender  of  the  leasehold,  but 
the  whole  of  which,  taken  together,  was  suffi- 
cient to  estop  the  lessor,  Mrs.  Shannon,  from 
denying  her  acquiescence  in  the  surrender  of 
the  leasehold  and  her  recognition  of  third  par- 
ties as  tenants  under  a  separate  lease," 

This  statement,  I  take  it,  is  in  accord  with 
the  view  that  the  transaction  in  the  bank 
did  not  amount  to  an  agreement  for  the  as- 
signment by  defendants  of  their  lease  to  Sas- 
selli, for  otherwise  there  is  no  occasion  to 
consider  ratification  by  Mrs.  Shannon,  or  con- 
duct on  her  part  amounting  to  acquiescence, 
or  Justifying  an  estoppel.  It  is  upon  the  point 
concerning  which  I  have  Just  quoted  that  I 
differ  radically   with  fbe  majority  of  the 


court  I  have  not  been  able  to  find  in  the 
record  one  scintilla  of  evidence  upon  which  to 
base  such  a  conclusion,  nor  was  such  evi- 
dence pointed  out  by  counsel.  Since,  to  my 
mind,  the  evidence  on  this  point  is  controlling, 
let  us  review  the  testimony  from  the  time  of 
the  transaction  in  the  bank,  testified  to  by 
defendant  Watton,  which  was  on  June  15, 
1909,^  up  to  January  19,  1909.  The  evidence 
shows,  and  the  court  found,  that  subsequent 
to  the  transaction  of  June  15th,  Just  mention- 
ed, and  on  the  24th  day  of  said  month,  Mrs. 
Shannon  assigned  all  her  Interest  to  the  plain- 
tiff bank.  The  lower  court  found  that  the 
defendants  received  no  notice  of  this  assign- 
ment, and  the  evidence  sustains  the  finding 
on  that  point 

In  determining  this  case  it  should  be  dis- 
posed of  on  the  theory  that  while  the  plaintiff 
has  the  legal  right  to  whatever  sum  may  be 
due  under  the  lease,  it  cannot  be  held  to  be 
both  the  owner  thereof  and  at  the  same  time 
be  the  agent  of  Mrs.  Shannon  relative  thereto. 
In  other  words.  If  they  were  the  owners  of 
the  rents  thus  assigned,  they  were  the  prin- 
cipal, and  consequently  could  not  be  an  agent. 
Of  course,  we  must  not  lose  sight  of  the  fact 
that  any  transactions  had  by  defendants  di- 
rectly with  Mrs.  Shannon  while  they  had  no 
knowledge  of  the  assignment  to  the  bank 
would  protect  them.  Now,  the  fact  Is  that 
at  all  times  the  bank  repudiated  the  alleged 
assignment  or  substitution  of  Sasselli;  hence 
it  is  impossible  that  the  bank  could  have  rat- 
ified or  acquiesced  in  the  Sasselli  transaction, 
and  consequently  we  are  driven  to  the  neces- 
sity of  inquiring  If  Mrs.  Shannon  was  ever 
Informed  that  Sasselli  had  been  accepted  by 
the  bank,  acting  as  her  agent,  in  lieu  of  the 
defendants  as  a  tenant  under  the  lease.  If 
she  was  not  so  Informed,  it  cannot  be  said 
that  she  ever  acquiesced  In  such  alleged  trans- 
action. The  witness  Stadtmuller,  assistant 
cashier  of  the  bank,  gave  no  such  testimony, 
and  Mr.  Taylor,  the  cashier  of  the  bank,  made 
no  allusion  to  any  notice  havtag  been  given  to 
Mrs.  Shannon  of  the  incident.  But  Taylor 
did  testify  that  Sasselli  called  at  bis  bouse  on 
the  evening  of  September  3,  1909,  to  pay  one 
month's  rent  on  the  ranch.  He  also  testified 
that  he  then  informed  Sasselli  that  Mrs. 
Shannon  had  assigned  the  lease  to  the  bank, 
and  that  the  bank  "don't  recognize  anybody 
but  Campbell  and  Watton  in  the  lease."  On 
cross-examination,  the  witness  testified: 

"I  did  not  consider  anybody  in  depositing  the 
money  under  the  lease,  or  the  assignment  but 
Campbell  and  Watton." 

The  evidence  shows  that  on  September  4, 
1909,  a  dei)oslt  slip  was  made  for  the  deposit 
made  by  Sasselli,  and  on  that  slip  credit  for 
the  amount  was  given  to  Campbell  and  Wat- 
ton, the  defendants,  concerning  which  Mr. 
Taylor,  cashier  of  the  bank,  testified: 

"Q.  And  so  you  put  it  [deposit]  by  Campbell 
and  Watton  regardless  of  who  paid  the  money? 
A.  Regardless  of  who  jioid  it,  because  I  consM- 
ered  them,  and  nobody  elset" 
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This  evidence  shows  conclusively  that  the 
bank  never  recognized  SasseUl  as  assignee  of 
Campbell  and  Watton.  lience  how  can  It  be 
said  that  that  Institution  ever  acquiesced  Ui 
the  Sasselli  transaction? 

Since  the  bank  never  recognized  Sasselli 
as  an  assignee  of  defendants,  we  must  ascer- 
tain what  Mrs.  Siiannon  did  in  the  way  of 
recognizing  such  a  transaction.  Mrs.  Shan- 
non was  not  called  as  a  witness,  and  hence 
It  cannot  be  claimed  that  she  gave  any  evi- 
dence showing  ratification.  Only  two  wit- 
nesses were  called  who  had  ever  bad  any 
connection  with  the  bank — ^Mr.  Taylor,  its 
cashier,  and  Mr.  StadtmuUer,  its  assistant 
cashier.  Neither  of  these  witnesses  uttered 
one  word  upon  whlctt  even  a  suspicion  could 
be  based  that  the  bank  notified  Mrs.  Shan- 
non of  what  had  taken  place  In  the  bank  on 
June  15th,  or  of  any  payment  made  by  Sas- 
selli, or  of  anything  said  or  done  by  him. 
There  w^ere  only  three  other  witnesses  called 
in  the  case,  viz.  Sasselli,  Watton,  and  Yozi. 
The  testimony  of  Yori  was  confined  to  the 
Yori  transaction,  which  took  place  in  the 
spring  of  1010,  more  than  eight  months  after 
the  Sasselli  transaction,  and  hence  gave  no 
evidence  whatever  relative  to  the  transac- 
tion of  Jane  15th.  Sasselli  said  nothing 
whatever  about  giving  notice  to  Mrs.  Shan- 
non of  the  incident  in  the  bank  of  June  15th, 
nor  did  he  give  a  particle  of  evidence  tend- 
ing to  show  that  that  incident  was  brought 
to  the  knowledge  of  Mrs.  Shannon  by  him. 

Tliere  Is  left  only  one  witness  from  whose 
testimony  we  must  find  that  knowledge  of  the 
bank  incident  was  brought  to  the  attention 
of  Mrs.  Shannon.  That  witness  is  Watton. 
If  he  falls  to  furnish  the  evidence,  then  none 
can  be  found  to  sustain  the  contention  that 
she  had  such  knowledge  as  would  form  the 
basis  of  acquiescence.  He  testified  to  the 
incident  In  the  bank  and  to  his  negotiations 
with  Sasselli  leading  up  to  It,  but  nowhere 
does  he  say  be  ever  notified  Mrs.  Shannon 
of  that  incident  From  his  standpoint,  be 
and  his  codefendant  ceased  to  be  interested 
In  the  lease  on  June  15,  1909.  Why,  then, 
should  he  have  done  any  act  which  could 
have,  in  the  least,  brought  him  in  touch 
with  circumstances  showing  acquiescence  on 
the  part  Of  Mrs;  Shannon?  Most  naturally 
no  such  circumstance  came  under  his  obser- 
vation. He  does  not  testify  that  he  wrote  to 
Mrs.  Shannon,  or  heard  from  her,  directly 
or  indirectly,  or  saw  her  until  January  10, 
1910,  more  than  seven  months  after  the  in- 
cident in  the  bank.  On  the  day  mentioned, 
Mr.  Watton  went  to  see  Mrs.  Shannon,  who 
was  living  in  Oakland,  Cal.,  and  at  that  time 
the  subject  of  other  tenants  for  the  ranch 
was  discussed;  but,  so  far  as  appears,  noth- 
ing  whatever  was  said  about  the  Sasselli 


transaction.  On  January  29,  1910,  Mrs. 
Shannon  wrote  to  Mr.  Watton  about  pro- 
curing another  tenant  for  the  ranch,  and  iu 
that  letter  she  says:  "  •  «  •  The  man  on 
the  ranch  to  remain  until  March."  It  is 
contended  that  this  shows  knowledge  on  the 
part  of  Mrs.  Shannon  of  the  Sasselli  trans- 
action. I  confess  I  cannot  imagine  just  what 
she  meant  by  that  phrase,  but  one  thing  is 
certain — she  could  not  have  been  alluding  to 
Sasselli,  for  the  reason  that  be  had  abandon- 
ed the  ranch  two  or  three  months  before,  and 
no  one  was-  on  the  ranch  at  the  time  she 
wrote  the  letter.  Hence  we  cannot  escape 
the  conclusion  that  whatever  information 
Mrs.  Shannon  received  from  Watton  on  Jan- 
uary 19th  concerning  the  Sasselli  transac- 
tion, if  she  had  any,  waa  not  accurate  if  she 
assumed  that  Sasselli  was  still  on  the  ranch, 
and  therefore  she  cannot  be  held  to  have  rat- 
ified the  bank  transaction. 

I  therefore  conclude  there  was  no  release 
by  operation  of  law  because  of  what  took 
place  in  the  bank  on  June  15,  1909 ;  and  as- 
suming that  defendants  were  released  by  the 
Yori  transaction,  plalntUT  is  entitled  fo  the 
unpaid  rent  from  July  1,  1909,  up  to  the 
consummation  thereof,  less  tlie  amount  paid 
by  Sasselli 

Ex  parte  HUGHES.    (No.  4009.) 
(Supreme  Court  of  Montana.     Oct  25,  1917.) 

1.  CanttNAi.  Law  «=>1208(9)  —  Indktebmi- 
NATB  Sentence — Lenoth  of  Sentence. 

Under  Laws  1917,  c.  16,  providing  that  when 
any  person  shall  be  found  guilty  of  any  crime, 
with  certain  exceptions,  the  court  most  sentence 
him  to  confinement  for  not  less  than  a  certain 
time  nor  longer  than  a  certain  time,  and  that 
the  minimum  time  shall  not  be  longer  than  one- 
half  of  the  maximum  time  named  in  the  judg- 
ment, an  indeterminate  sentence  famishes  no 
authority  for  holding  the  prisoner  in  confine- 
ment, where  the  minimum  was  in  excess  of  one- 
half  of  the  maximum  imposed. 

2.  Habeas  Corpus  ^=9109  —  Disposition  of 
Pbbsow— Remand  for  Proper  Sentence. 

On  habeas  corpus  by  a  person  held  under 
an  indeterminate  sentence,  void  becanse  fixing 
the  minimum  term  in  excess  of  one-half  of  the 
maximum  term,  the  petitioner  will  not  be  dis- 
charged, but  will  be  committed  to  the  coctody 
of  the  sheriff  of  the  proper  coonty,  to  be  brought 
before  the  court  for  sentence. 

Original  application  by  J.  P.  Hughes  for 
a  writ  of  habeas  corpus.  Petitioner  com- 
mitted to  the  custody  of  the  sheriff. 

J.  D.  Taylor,  of  Hamilton,  and  Clyde 
Single,  of  Stevensville,  for  relator.  Frank 
Woody,  of  Butte,  and  S.  C.  Ford,  of  Helena, 
for  respondent 

BRANTLY,  O.  J.  Habeas  corpus.  On 
March  2, 1917,  In  the  district  court  of  RavalU 
county,  complainant  was  convicted  of  the 
crime  of  statutory  rape;   the  Jury  by  their 
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verdict  leaving  bis  puntetament  to  be  fixed 
by  the  court.  This  the  court  did,  pronounc- 
ing Judgment  on  March  5th  that  the  com- 
plainant be  Imprisoned  in  the  state  prison 
for  a  term  of  not  less  than  17  nor  more 
than  20  years.  By  this  application  he  seeks 
his  absolute  release  and  discbarge  from  the 
state  prison,  on  the  ground  that  the  Judg- 
ment is  void,  in  that  It  is  not  authorized 
by  the  Indeterminate  Sentence  Law  (Lews 
1917,  c.  16,  p.  16).  By  this  Act  the  Legis- 
lature amended  the  act  of  1915  (I/aws  1915, 
c.  14,  p.  21)  by  prescribing  a  definite  limit 
within  which  the  court  or  Jury,  as  the  case 
may  bo.  may  fix  the  minimum  of  the  term  of 
Imprisonment  wtilch  may  be  Imposed  by  the 
Juugweut  tor  the  particular  crime.  It  pro- 
vides that  tlie  minimum  may  be  less  than 
one-half  of  the  maximum,  but  In  no  case 
shall  it  be  greater.  In  other  respects  the 
provlisions  of  the  later  act  are  the  same  as 
those  of  the  original  act  The  question  pre- 
sented by  the  instant  application,  therefore, 
Is  avbstantlally  the  same  as  that  presented 
in  the  Collins  Case,  decided  by  myself  at 
Chambers  (In  re  Collins,  51  Mont.  215,  152 
Pac.  40),  and  in  the  Lewis  Case,  subsequent- 
ly decided  by  the  court  (In  re  Lewis,  51  Mont 
539.  154  Pae.  713). 

[1,2]  That  thb  trial  court,  in  pronouncing 
Judgment,  overlooked  the  later  act,  is  ap- 
parent from  the  fact  that  he  fixed  the  mini- 
mum in  excess'of  one-half  of  the  maximum, 
as  expressly  provided  by  it  The  judgment  in 
its  present  form,  therefore,  furnishes  no 
authority  for  holding  the  complainant  in 
confinement  in  the  state  prison.  He  is  not 
entitled  to  go  free,  however.  Under  the  au- 
thority of  the  Lewis  Case,  he  is  entitled  to 
be  discharged  from  this  confinement ;  but  he 
must  be  committed  to  the  custody  of  the 
sberifF  of  Ravalli  county,  to  be  by  him 
brought  before  the  court  of  that  county  for 
sentence  in  conformity  with  the  statute.  Ac- 
cordingly it  is  BO  ordered. 


DWYER  V.  LIBERT. 

(Supreme  Court  of  Idaho.    June  30,  1917.    Re- 
hearing Denied  Oct  2,   1917.) 

1.  Libel  and  Slander  «=»15  —  Actionable 
WoBDR— Special  Damages. 

In  determining  whether  particular  words 
are  actionable  per  se,  the  same  rule  does  not 
apply  to  Ubel  as  to  slander. 

2.  LiBCL  AND   Slandcb  ^=9l6  —  AonOIiABUE 

WoBDS— Special  Damages. 
A  written  commuuicatiou  of  a  character 
conducive  to  blacken  the  reputation  of  the  per- 
son referred  to,  or  ezdte  ridicule  or  wrath 
arainst  him,  or  destroy  public  confidence  in 
him,  is  actionable,  without  proof  of  special  dam- 
age. 

8.  Libel  and  Slander  •^Id— Actionabuc 

WOBDS-^BUSINESS   r>I8H0NESTT. 

A  written  publication,  charging  one  with 
willful  falsehood  in  the  matter  of  a  serious 
business  transaction,  must  necessarily  expose 
him  to  contempt  and  lower  him  in  the  comokon 


estimation  of  citizens,  and  is  therefore  action- 
able per  ae. 

4.  Libel  and  Slander  «=>48(2)— Couplaini 
AoAiNST  Public  Of^iceb— Phivileoe. 

A  complaint  against  a  public  officer,  filed 
with  a  body  having  a.  right  to  discbarge  him, 
is  conditionally  privileged  upon  good  faith  and 
the  absence  of  malice. 

5.  Libel  and  Slander  €=>48(2)— Complain* 
Aoainst  Public  Officer— Pbivileqb. 

Where  a  complaint  has  be«n  made  against 
D.,  a  public  officer,  who  thereupon  requests 
that  the  complaint  be  filed  in  writing,  in  order 
that  he  may  be  heard  thereon,  thereby  creates 
a  privilege  in  the  plaintiff,  conditioned  upon 
good  faith  and  the  absence  of  malice. 

6.  Libel  and  Slandbb  «s>123(6)— Mauc^^ 
QrrESTioN  fob  Jubt. 

The  question  of  good  faith  and  malice  is 
one  for  the  jury.. 

7.  Damages   «=9l51— Malice  —  ExemplabT 
Damages— Allegations  in  Complaint. 

Where  the  general  allegations  of  a  complaint 
are  sufficient  to  show  that  the  wrong  complaia< 
ed  of  was  inflicted  with  maUce  or  oppression,  or 
like  circumstances,  the  complaint  will  be  suffi- 
cient to  authorize  the  infliction  of  ^emplarr 
damages. 

8.  Damages  «=9208(1V— Exemplart  Damaoxs 
— Pecuniaby  Ability  of  Defendant. 

Where,  under  the  pleadings  of  a  case,  ex- 
emplary damages  may  be  allowed,  the  pecuniary 
ability  of  the  defendant  is  a  proi>er  matter  for 
the  consideration  of  the  jury. 

Appeal  from  District  CJourt,  Nea  Perce 
County ;  Edgar  C.  Steele,  Judge. 

Action  for  libel  by  William  Dwyer  against 
W.  A.  Libert  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Miles  S.  Johnson,  of  Lewiston,  and  James 
P.  Ailshle,  of  Coeur  d'Alene,  for  appellant 
Clay  McNamee  and  Palmer  H.  Mclntyre^ 
both  of  Lewiston,  for  respondent 

RICE,  J.  This  la  an  action  for  libel, 
brought  by  the  re^;x>ndent,  William  Dwyer, 
against  appellant  W.  A.  Libert  The  re- 
spondent shortly  prior  to  the  time  the  ac- 
tion arose,  was  employed  by  the  city  of  Lew- 
iston in  the  capacity  of  patrolman.  Cer- 
tain ctiarges  were  made  by  the  appellant  to 
the  mayor  and  city  council  of  the  dty  of 
Lewiston,  resulting  In  the  discharge  of  the 
respondent  Respondent's  attorney  thereup- 
on appeared  before  the  council  and  request- 
ed that  body  to  request  the  appellant  to  file 
t^  diarges  in  writing  and  to  have  a  date 
set.  so  tliat  respondent  might  be  there  for  the 
purpose  of  a  hearing.  The  oouncU  reconsid- 
ered its  action  and  requested  appellant  to 
file  his  dliarges  in  writing.  Appellant  there- 
upon had  his  charges  prepared  and  filed  with 
the  city  council,  which  writing  contained  the 
following  matter  alleged  to  be  libelous,  to 
wit: 

"Complainant  had  several  talks  -with  William 
Dwyer  during  the  few  days  following,  and  on  or 
about  the  30th  day  of  September,  1915,  the  said 
William  Dwyer  informed  the  complainant  that 
Kittie  Begle  would  be  down  on  ijaturday  fol- 
lowing, at  which  time  the  matter  would  be  fixed 
up  by  securing  the  indebtedness  with  a  mort- 
gage, which  said  conversation  was  later  con- 
firmed by   Mr.  Dwyer  in  a  conversation  with 
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Center  Alexander,  acting  aa  the  agent  of  Jcweph 
Alexander.  That  at  the  time  of  making  tbia 
statement  to  W.  A.  Ldbert,  and  confirmation  of 
same  to  Center  Alexander,  the  said  William 
Dwyor  was  knowingly  making  false  statements 
in,  to  wit,  that  on  the  22d  day  of  July,  1915, 
the  said  Kittle  Begle  had  redeeded  to  Kittle 
Dwyer  as  her  sole  and  separate  property  the 
real  property  in  question,  which  deed  had  been 
held  and  was  so  held  by  said  parties  at  the 
time  of  the  conversation  of  September  25th, 
and  was,  together  with  a  homestead  declaration 
of  Kittie  Dwyer,  placed  of  record  in  the  office 
of  the  coun^  recorder  on  the  28th  day  of  Sep- 
tember, 191a,  and  was  -o  of  record  at  the  time 
the  said  William  Dwyer  was  promising  W,  A. 
Libert  to  have  the  said  Kittie  Begle  come  down 
and  secure  the  indebtedness  with  a  mortgage 
ou  or  about  the  30th  day  of  September.  That 
the  entire  question  of  having  the  said  Kittie 
Begle  enter  into  the  matter  was  held  out  by 
the  said  William  Dwyer  falsely,  for  the  reason 
that  on  the  22d  day  of  July,  1915,  over  two 
months  before  the  25th  day  of  September,  1915, 
the  said  Kittie  Begle  had  ceased  to  have  any 
interest,  legal  or  otherwise,  in  said  property." 

The  complaint  contained  no  coUoqulum  or 
innuendo,'  and  no  special  damages  were 
claimed  in  the  complaint.  It  is  urged  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion, that  the  written  charge  does  not  con- 
tain language  which  is  libelous  per  se,  and 
that  the  complaint  contains  no  innuendo 
sliowing  that  on  account  of  the  circumstances 
the  matter  was  libelous  as  against  respond- 
ent 

[1,2]  Criminal  libel  is  defined  by  section 
6737,  Rev.  Codes,  as  follows: 

"A  libel  is  a  malicious  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or  pic- 
tures, or  the  like,  tending  to  blacken  the  menv- 
ory  of  one  who  is  dead,  or  to  impeach  the  hon- 
esty, integrity,  virtue,  or  reputation,  or  publish 
the  natural  or  alleged  defects,  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public 
hatred,  contempt,  or  ridicule." 

In  the  case  of  State  v.  Sheridan,  14  Idaho, 
222,  03  Pac.  656,  15  Xj.  R.  A.  (N.  S.)  497,  it 
was  noted  that,  in  determining  whether  par- 
ticular words  were  actionable  per  se,  the 
same  rule  does  not  apply  to  libel  as  to  slan- 
der. In  the  case  of  Farley  v.  Evening  Chron- 
icle Pub.  Co.,  113  Mo.  App.  216,  at  page  225, 
87  S.  W.  565,  at  page  568,  the  Supreme  Court 
of  Missouri  said: 

"But  written  or  printed  matter  which  is  com- 
municated to  third  parties  stands  on  a  different 
footing,  and  is  often  actionable  when  it  would 
not  be  if  spoken.  As  intimated,  if  it  is  of  a 
diaracter  conducive  to  blacken  the  reputation 
of  the  person  referred  to,  or  excite  ridicule  or 
wrath  against  him,  or  destroy  public  confidence 
in  him,  it  is  actionable  without  proof  of  special 
damage.  The  reason  assigned  for  this  legal 
difference  between  written  and  spoken  language 
is  that  writing  or  printing  injurious  statements 
about  a  i>erson  implies  a  deliberate  purpose  to 
do  harm,  whereas  detrimental  words  are  often 
spoken  doughtlessly  or  in  a  passion.  Weight  is 
allowed,  also,  to  the  more  enduring  character 
and  wider  vogue  of  published  statements.  Od- 
gers,  libel  &  Slander  (4th  Ed.)  p.  4." 

See,  also,  Oooley  on  Torts  (3d  £>1.)  p.  899. 

[3]  We  have  no  doubt  tliat  the  written  pub- 
lication of  the  words  alleged  in  the  complaint 
is  actionable  per  se.  Truthfulness  is  one 
of  the  basic  Tlrtnest  perhaps  the  most  funda- 


mental of  all.  To  charge  a  man  In  a  writ- 
ten publication  with  willful  falsehood  in  the 
matter  of  a  serious  business  transaction  mtist 
necessarily  expose  him  to  contempt  and  have 
a  tendency  to  lower  him  in  the  common  esti- 
mation of  citizens.  Riley  ▼.  Lee,  88  Ky.  603, 
11  S.  W.  713,  21  Am.  St  Rep.  358;  25  Cyc 
255;  Hatt  v.  Evening  News  Ass'n,  94  Midi. 
114,  53  N.  W.  952;  Ltadley  v.  Horton,  27 
Conn.  58;  Pazton  v.  Woodward,  31  Mont 
195,  78  Pac.  216, 107  Am.  St  Rep.  416,  3  Ann. 
Cas.  546;  Monson  v.  Lathrop,  96  Wis.  386, 
71  N.  W.  596,  65  Am.  St  Rep.  54 

Appellant  next  contends  that  there  was  no 
evidence  of  the  falsity  of  the  publication,  but 
that,  on  the  contrary,  the  proof  of  the  truth 
of  the  publication  was  conclusive.  The  gist 
of  the  libel  is  contained  in  the  statement  that 
at  the  time  of  making  the  statement  to  ap- 
pellant, and  to  one  Alexander,  that  "Kittle 
Begle  would  be  down  on  the  Saturday  follow- 
ing, at  which  time  the  matter  would  be  fixed 
up  by  securing  the  indebtedness  with  a  mort- 
gage," the  respondent  was  knowingly  iltek- 
ing  a  false  statement  in  tliat  at  that  time 
Kittie  Begle  had  reconveyed  the  property  to 
the  wife  of  respondent  who  had  filed  a  home- 
stead declaration  upon  the  same,  and  there- 
fore Kittle  Begle  would  be  entirely  unable  to 
give  the  mortgage  security.  The  testimony 
of  respondent  was  to  the  effect  that  appel- 
lant, at  the  time  of  the  conversation  referred 
to,  was  'threatening  to  bring  siiit  against  Kit- 
tie  Begle,  and  that  respondent  had  told  ap- 
pellant that  he  need  not  send  the  summons 
to  the  town  of  Nez  Perce  to  serve  upon  her, 
and  thus  interfere  with  her  duties,  as  she 
would  be  down  to  Lewlston  on  the  following 
Saturday.  Respondent  denied  that  he  stated 
to  appellant  or  Alexander,  that  she  would 
give  a  mortgage  as  security.  The  willfal 
falsehood  charged  was  in  misleading  appel- 
lant into  believing  tliat  he  would  receive 
mortgage  security  for  his  indebtedness.  On 
this  matter  the  evidence  was  conflicting,  and 
the  determination  of  the  fact  was  properly 
left  to  the  Jury. 

[4-6]  It  is  next  contended  that  the  com- 
munication was  privileged,  for  the  reason 
that  it  was  filed  with  a  body  that  bad  the 
right  to  discbarge  a  public  officer.  In  a  case 
of  this  kind  the  communication  Is  quallfledly 
privileged,  and  in  order  for  one  who  makes 
such  publication  to  claim  the  benefit  of  th« 
privilege  the  statement  must  be  made  in  good 
faith  and  in  the  absence  of  malice.  In  the 
case  of  Foster  v.  Scripps,  39  Mich.  376,  33  Am. 
Rep.  403,  we  find  the  following: 

"But  where  a  person  occupies  an  oflloe  like 
that  of  a  city  or  district  physician,  not  elected 
by  the  public,  but  appointed  by  the  conncil,  and 
subject  only  to  removal  by  the  council,  we  have 
found  no  authority,  and  we  think  there  is  no 
reason,  for  holding  aay  libel  privileged,  except 
a  bona  fide  representation,  made  without  malice 
to  the  proper  authoritjr,  complaining  on  reason- 
able grounds." 

See  Bodwell  v.  Osgood  (20  Mass.)  3  Pick. 
379,  ^  Am.  D.«c.  228;   Finley  t.  Steele,  159 
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Uo.  290,  eo  S.  W.  106.  S2  li.  R.  A.  8S2 ;  Uow 
arth  V.  Barlow,  113  App.  Dlv.  510,  99  N.  Y. 
Supp.  457. 

The  question  of  the  good  faith  of  the  pub- 
lication and  the  absenee  of  malice,  under  fbo 
evidence,  was  properly  left  for  the  jury  to 
determine. 

It  Is  next  contended  that,  as  res^ndent  re- 
quested the  mayor  and  d^  couucil  to  have 
appellant  file  his  charges  In  writing,  he 
thereby  consented  to  the  publication  of  the 
libelous  matter  and  is  in  no  condition  to  com- 
plain. If  the  only  publication  that  can  be 
proved  is  one  made  by  the  defendant  in  an- 
swer to  an  application  from  the  plaintiff,  or 
some  agent  of  the  plaintiff,  demanding  ex- 
planation, such  answer,  if  fair  and  relevant, 
will  be  held  privileged,  for  the  plaintiff 
brought  it  upon  himself;  but  a  person  can- 
not take  advantage  of  an  <9portunity  given 
by  request  of  the  plaintiff  to  gratify  his 
malice.  Laughlin  v.  Schnltzer  (Tex.  Civ. 
App.)  106  S.  W.  908.  In  the  case  of  Luzen- 
berg  V.  O'Malley,  118  La.  699,  at  page  707, 
41  South.  40,  at  page  44,  the  following  lan- 
guage is  used: 

"It  would  seem  to  be  too  plain  to  allow  of 
difference  of  opinion  that,  when  plaintiff  chal- 
lenged defendant  to  name  the  'reasons  too  nu- 
merous to  mention'  why  he  was  unfit  to  be  dis- 
trict attomffir,  or  even  to  practice  law,  he  did 
not  request  defendant  to  publish  nulicioua  false- 
hoods about  him." 

See,  also,  Scbultz  t.  Onldenstdn,  144  Mich. 
686,  106  Vr.  W.  96. 

In  this  case  it  cannot  be  said  that  plaintiff 
Tequested  the  publication  for  the  purpose  of 
bringing  an  action  thereon,  or  consented  to 
the  publication  of  a  libel  against  himself  by 
appelant.  Appellant  had  made  verbal  charg- 
es against  him  to  the  proper  authorities,  upon 
which  charges  it  seems  respondent  was  dis- 
missed. In  order  that  he  might  have  an  op- 
portunity to  answer  the  charges,  of  which  be 
may  have  been  more  or  leas  ignorant,  he  re- 
quested that  the  appellant  file  the  charges 
In  wilting,  in  order  that  be  might  be  heard 
thereon.  It  cannot  be  said  that  the  re- 
spondent requested  the  appellant  to  publish 
libelous  matter  about  him.  The  request 
amounts  to  this:  That  if  appellant  in  good 
faith  and  without  malice  had  any  charges  to 
make  against  him  be  would  like  to  have  such 
charges  made  in  writing.  The  question  of 
the  good  faith  of  the  appellant  in  filing  the 
charges,  and  as  to  wheUier  he  was  actuated 
by  malice,  was,  under  instructions  of  the 
court,  properly  left  to  the  jury,  and  its  finding 
thereon  wUl  not  be  disturbed. 

[7, 1]  Appellant  objected  at  the  trial  to  the 
following  question,  which  objection  was  over- 
ruled, and  exception  saved: 

"Q.  Mr.  Dwyer,  are  you  generally  acquainted 
with  the  financial  standing  and  responsibility 
of  Mr.  labert;  that  is,  whether  or  not  he  ia  a 
IKior  man  or  a  wealthy  man?" 

Appellant  assigns  the  overruling  of  defend- 
ant's objection  as  error. 


"In  actions  for  Ubd,  th«  weight  of  authority 
is  conceded  to  be  in  favor  of  the  rule  that  the 
pecuniary  circumstances  of  the  defendant  are 
admissibM  in  favor  of  the  plaintiff  as  tending 
to  show  tiie  influence  his  words  would  have  and 
the  consequent  extent  of  the  injury."  26  Cye. 
508. 

In  2  Sutherland  on  Damages  (4th  Ed.)  p. 
1816,  that  authority  says: 

"In  other  cases  it  has  been  held,  and  the  better 
doctrine  from  its  intrinsic  reasonableness  is, 
that  so  far  as  the  cause  of  action  rests  upon 
an  injury  to  character  or  an  insult  to  the  per- 
son compensatory  damages  may  be  increased  by 
proof  of  the  wealth  ot  the  defendant.  This 
18  upon  the  ground  that  wealth  is  an  element 
which  goes  to  make  up  his  rank  and  influence  in 
society,  and  thereby  renders  the  injury  or  insult 
resulting  from  his  wron^fnl  act  the  greater.  But 
in  such  cases,  as  it  is  rather  thJe  reputation 
for,  than  the  possession  of,  wealth  which  is  the 
cause  of  this  increased  rank,  the  testimony 
should  correspond,  and  only  the  general  question 
as  to  his  circumstances  can  be  asked,  and  not 
the  details." 

In  the  Instant  case  the  allegaticms  of  the 
complaint  would  justify  the  jury  In  brining 
In  a  verdict,  not  only  for  compensatory  dam< 
ages,  but  also  for  exemplary  damages.  Thg 
complaint  alleges  that  the  charges  were  false 
and  malicious,  and  published  by  the  defend- 
ant with  the  deliberate  purpose  and  Intention 
of  Injuring  the  plaintiff  in  his  good  name 
and  reputation,  and  causing  his  dismissal  as 
said  patrolman  of  said  city  of  Lewiston, 
Idaho.  In  the  case  of  Stark  v.  Epler,  60 
Or.  262, 117  Pac.  276,  the  court  said: 

"The  rules  of  pleading  do  not  require  that  the 
allegations  relating  to  exemplary  damages 
should  be  set  out  separately  from  the  other 
averments  of  the  complaint.  Special  damages 
must  be  grounded  upon  separate  allegations,  but 
exemplary  damages  are  so  intimately  connected 
with  general  damages  that,  if  the  general  alle- 
gations are  sufficient  to  show  the  wrong  com- 
plained of  was  inflicted  with  malice  or  oppres- 
sion, or  other  like  circumstances,  the  complaint 
will  be  sufficient  to  authorize  the  Infliction  ot 
punitive  or  exemplary  damages." 

See  SuUivan  v.  O.  B..  ft  N.  Ca,  12  Or.  892, 
7  Pac.  608,  63  Am.  Rep.  364 ;  San  Francisco, 
etc,  Soc  V.  Leonard,  17  Cal.  App,  264,  119 
Pac.  406 ;  laeger  v.  Metcalf,  11  Ariz.  283,  M 
Pac.  1094;  Martin  v.  Coracadden,  34  Mont 
308,  86  Pac.  83. 

It  is  not  necessary  to  the  recovery  of  ex- 
emplary damages  that  fhey  should  be  spe- 
cially claimed  in  the  complaint,  but  such 
damages  may  be  recovered  under  a  claim  for 
damages  generally.  Harmening  v.  Rowland, 
26  N,  D.  38,  141  N.  W.  131;  Shoemaker  v. 
Sonju,  16  N.  D.  618,  108  N.  W.  42,  11  Ann. 
Oas.  1178;  Nashville,  etc..  By.  Oo.  v.  Black- 
mon,  7  Ala.  App.  580,  61  South.  468 ;  Davis  v, 
Seeley,  91  Iowa,  683,  60  N.  W.  183,  61  Am.  St. 
Rep.  366.  In  2  Sutherland  on  Damages,  p.. 
1316,  the  author  says: 

"But  when  eieAplary  damages  are  claimed  a 
different  question  is  presented.  The  defendant's 
pecuniary  ability  is  then  a  matter  for  the 
consideration  nf  the  jury,  on  the  ground  that  a 
given  sum  would  be  a  much  greater  punishment 
to  a  man  of  small  means  than  to  one  of  Jarger. 
For  this  purpose  the  reputed  wealth  of  the  de- 
fendant may  be  proven,  subject  to  his  right  to 
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controvert  the  plaintiSTs  eTidence,  and  the  proof 
may  be  directed  to  his  wealth  at  the  time  of  the 
trial." 

From  the  Issues  presented  by  the  pleadings 
In  this  case,  therefore,  the  question  complain- 
ed of  was  not  objectionable.  Blnford  t. 
Young.  115  Ind.  174,  16  N.  E.  142 ;  Marriott 
V.  Williams,  152  Cal.  705,  93  Pac.  875 ;  Bark- 
ly  V.  Copeland,  74  Cal.  1,  16  Paa  307,  5  Am. 
St.  Rep.  413. 

The  other  errors  assigned  by  appellant  we 
do  not  deem  it  necessary  to  discuss.  The 
Judgment  is  affirmed.  Costs  awarded  to  re- 
spondent. 

MORGAN,  J.,  concurs.  BUDGE,  C.  J.,  sat 
at  the  hearing,  but  took  no  part  in  the  deci- 
sion. 


ROSS  V.  KERR. 

(Snpreme  Court  of  Idaho.    June  26,  1917. 
Rehearing  Denied  Oct.  2, 1917.) 

1.  Maucious  PBosEotrrioN  «=»16  —  Geounds 
OF  Action — In  Genbbai.. 

*  To  entitle  a  party  to  recover  damages  by 
reason  of  malicious  prosecution,  it  must  appear 
that  the  person  who  preferred  the  criminal 
charge  acted  without  probable  cause  to  believe 
the  accused  guilty  of  the  crime  charged,  that  he 
acted  with  malice,  and  that  the  criminal  action 
was  terminated  in  favor  of  accused. 

2.  Maliciotts  PaosEctrrioN  «=»71(2)— Proba- 
ble Cause— Question  fob  Jury. 

The  existence  of  facts  showing  probable 
cause  is  for  the  jury  to  determine;  whether  or 
not  the  facts,  found  by  the  Jury  to  exist,  con- 
stitute probable  cause,  is  a  question  for  the 
court. 

3.  Malicious  Prosecution  «=5»21(2)  —  De- 
fense—Advice OF  Counsel. 

To  Justify  by  advice  of  counsel,  defendant 
must  show  that  he  truly,  correctly,  fully,  fairly, 
and  in  Rood  faith  stated  to  such  couneel  all  the 
facts  within  Iiis  knowledge,  or  which  he  might, 
with  reasonable  diligence,  have  ascertained, 
bearing  upon  the  guilt  or  innocence  of  the  ac- 
cused. 

4.  Malicious  Prosecution  «=»32,  68— "Actu- 
al Malice"— Absence  of  Probable  Cause 
— Punitive  Damaoes. 

Malice  must  be  shown  to  have  existed  before 
a  recovery  may  be  had  by  reason  of  a  malicious 
prosecution;  but  malice,  as  a  fact,  may  be  in- 
terred by  the  jury  from  the  absence  of  probable 
cause.  In  order  to  recover  punitive  damages, 
however,  actual  malice  in  preferring  the  charge 
must  be  shown  to  have  existed.  This  is  done  by 
showing  that  the  person  who  preferred  the 
charge  was  actuated  by  ill  will  or  a  desire  to 
injure  the  accused  (citing  Words  and  Phrases, 
Actual  Malice). 

6.  Malicious  Prosecution  <8=»35(1)  —  Deter- 
mination IN  Favor  of  Accused. 
The  fact  that  the  testimony  taken  at  the 
prcUminary  examination  was  not  written  by  a 
reporter  does  not  render  the  proceeding  void,  or 
the  order  discharging  the  accused  of  no  avail 
as  a  determination  in  his  favor  of  the  crimioal 
action. 

6.  Appeal  and  Error  «=1002— Verdict  on 
Conflicting  Evidence— Review. 
An  appellate  court  will  not  disturb  the  ver- 
dict of  a  jury  or  the  Judgment  of  a  trial  court 
because  of  a  conflict  in  the  evidence,  when  there 
is  sufficient  proof,  if  uncontradicted,  to  sustain 
it 


7.  EviDBNCE  «s>471(9)— Gonolusion  or  Wrr- 

NB8B. 
In  an  action  for  malicious  prosecution,  a 
question  to  defendant  as  to  whether  he  was 
actuated  by  malice  in  making  the  criminal 
charge  called  for  a  conelusion  of  law,  and  was 
properly  excluded. 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

Action  by  -.P.  C.  Ross  against  George  A. 
Kerr.  Judgment  for  plaintlfT,  motion  for  new 
trial  denied,  and  defendant  appeals.  Af- 
firmed. 

J.  I*  Niday,  of  Boise,  for  appellant.  Perky 
&  Crow  and  Young  &  Brlnck,  aU  of  Boise,  for 
rei^pondent 

MORGAN,  J.  From  December  2,  1912,  to 
May  10,  1913,  the  respondent,  Ross,  was  em- 
ployed by  the  American  Laundry  Company, 
of  which  appellant,  Kerr,  was  part  owner  and 
president  His  duties  were  those  of  a  driver 
of  one  of  the  delivery  wagons  of  the  company 
and  to  solicit  patronage  and  deliver  the  arti- 
cles when  laundered.  On  or  about  May  20. 
1913,  he  was  arrested  upon  a  charge  of  em- 
bezzlement preferred  against  him  by  appel- 
lant, who  accused  him  of  misappropriating 
moneys  collected  from  the  patrons  of  the 
laundry.  Respondent  thereupon  gave  bond, 
and  on  July  9,  1913,  was  discharged,  by  order 
of  the  Justice  of  the  peace  before  whom  the 
preliminary  proceedings  were  had,  and  the 
charge  against  him  was  dismissed.  Thereaft- 
er be  instituted  this  action  against  appellant 
for  maUdous  prosecution.  The  Jury  rendered 
a  verdict  in  his  favor  In  the  sum  of  $2,000, 
$1,900  of  which  was  allowed  as  compensatory 
damages  and  $500  as  punitive  damages,  and 
Judgment  was  entered  for  these  amounts;. 
Appellant  moved  for  a  new  trial,  which  mo- 
tion was  denied.  This  appeal  is  from  the 
Judgment  and  from  the  order  denying  the  mo- 
tion for  a  new  trial. 

f1]  It  is  contended  by  appellant  that  the 
evidence  disclosed  probable  cause  for  be- 
llevlag  the  respondent  guilty  of  embeiizle- 
ment  There  Is  a  direct  conflict  In  the  tes- 
timony concerning  the  terms  of  the  contract 
of  employment  between  respondent  and  the 
laundry  company.  The  terms  of  this  agree- 
ment are  a  very  material  factor  in  determin- 
ing the  question  of  probable  cause.  Appel- 
lant, and  other  witnesses  in  his  behalf,  testi- 
fied that  under  the  terms  of  this  contract 
Ross  was  to  collect  the  money  due  from  the 
patrons  of  the  laundry,  and  account  for  the 
same  each  week,  and  that  he  was  to  neceive, 
as  his  compensation,  15  per  cent,  of  the  mon- 
ey collected ;  it  being  understood,  however, 
that  the  commissions  on  the  returns  of  the 
first  week  were  to  be  paid  to  a  party  by  the 
name  of  Smith,  who  was  resp<mdent's  prede- 
cessor, and  who  accompanied  him  during  that 
time  in  order  to  familiarize  him  with  hlg  du- 
ties. On  Oie  other  hand,  respondent  testified 
that  by  the  agreement  of  employment  he  was 
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to  be  charged  by  the  company  for  all  the 
laundry  he  procured,  whether  or  not  the 
charge  therefor  was  collected  by  him,  and  he 
was  to  relmburae  himself  t^  making  the  col- 
lections ;  that  he  was  to  receive  15  per  cent, 
based,  not  npon  the  amount  of  money  collect- 
ed, but  upon  the  amount  of  business  pro- 
cured; that  It  was  not  the  understanding 
that  the  first  week's  commissions  should  go 
to  Smith.  Respondent's  testimony  ia  corrobo- 
rated, to  some  extent,  by  recitals  contained 
In  a  certain  agreement  entered  into  on  June 
9,  1818,  after  the  arrest,  which  agreement 
was  in  the  nature  of  a  settlement  of  the  ac- 
coiont  between  respondent  and  the  company. 
The  recitals  referred  to  are  as  follows: 

"That  whereas,  second  party  has  been  from 
December  2, 1912,  to  May  10, 1913,  inclusive,  ool- 
lectiog  and  delivering  laundry  for  first  party  un- 
der a  contract  with  first  party  whereby  all  bills 
for  laundry  brought  in  by  second  party  from 
customers  were  charged  directly  by  first  party 
to  second  party,  second  party  being  responsible 
for  the  payment  thereof  in  full  regardless  of. 
whether  he  collected  the  amount  thereof  from 
the  CDstomers  or  not,  second  party  to.  receive 
and  be  entitled  to  withhold  15  per  cent,  commis- 
sion on  the  amount  of  all  moneys  so  charged  to 
him.    •    •    *" 

It  Is  true  appellant  testified  that  when  he 
signed  this  agreement  for  the  comi>any  he  did 
not  carefully  read  it,  or  know  that  It  contain- 
ed the  clause  above  referred  to;  however, 
there  was  testimony  that  the  agreement  was 
read  aloud  to  him  and  that  be  did  carefully 
read  it.  Special  interrogatories  were  sub- 
mitted to  the  Jury  upon  the  question  of  the 
terms  of  the  contract  of  employment,  and  it 
found  them  to  be  as  testified  to  by  respond- 
ent 

[t]  An  app^ate  court  will  not  disturb  the 
vercUct  of  a  Jury,  or  the  Judgment  of  a  trial 
court,  because  of  conflict  in  the  evidence, 
when  there  is  sufficient  proof.  If  uncontra- 
dicted, to  sustain  it    Jensen  v.  Bnmgamer, 

28  Idaho,  706,  156  Pac.  114 ;   State  v.  Steen, 

29  Idaho,  337,  168  Paa  489:  Casady  y. 
Stuart,  29  Idaho,  714, 161  Pac.  1026;  Sweeten 
V.  Eteell,  163  Pac.  612. 

[2,  3]  The  record  discloses  that  appellant 
consulted  the  prosecuting  attorney  of  Ada 
county  before  preferring  the  charge  against 
respondent  and  npon  his  advice  swore  to  the 
complaint  charging  embezzlement;  but  the 
Jury  found,  in  response  to  a  special  Interrog- 
atory submitted  to  It,  that  appellant  did  not 
relate  to  the  prosecuting  attorney  all  the 
material  facts  within  Ms  knowledge  bearing 
upon  the  terms  of  employment.  In  that  he 
failed  to  state,  that  the  relation  of  debtor  and 
creditor  existed  between  the  American  Laun- 
dry Company  and  respondent  It  is  evid«tt 
that  appellant  did  not  state  facts  from  which 
such  relation  should  have  been  Inferred,  be- 
cause he  contends  that  sudb  facts  did  not  ex- 
ist To  Justify  by  advice  of  counsel,  defend- 
ant most  show  that  he  truly  and  correctly, 
fully  and  fairly,  and  in  good  faith  stated  to 
such  counsel  all  of  the  facts  within  liia  knowl- 


edge, or  which  he  might,'  with  reasonable  dil- 
igence, have  ascertained,  bearing  upon  the 
guilt  or  Innocence  of  the  accused.  "The  mak- 
ing of  an  exaggerated,  misrepresented,  incor- 
rect statement,  or  the  withholding  of  any  ma- 
terial fact.  Is  Inconsistent  with  probable 
cause."    26  C?yc.  34. 

Appellant  urges  that  the  evidence  was  in- 
sufficient to  show  malice  on  his  part  in  pre- 
ferring the  charge  against  respondent  Mal- 
ice is  an  essential  ingredient  of  malicious 
prosecution,  but  may,  as  a  fact,  be  Inferred 
from  the  absence  of  probable  cause.  26  Cyc. 
28.  The  Jury,  however,  awarded  respondent 
punitive  damages  under  an  instruction  from 
the  court  that  it  might  do  so,  should  it  find 
that  actual  malice  existed.  The  record  dis- 
closes that  after  respondent  left  the  employ 
of  the  laundry  company  he  secured  a  position 
with  a  rival  concern,  and  that  appellant  be- 
lieved be  was  enticing  Its  customers  and  in- 
ducing them  to  patronize  the  rival  laundry. 
There  was  evidence  of  threats  made  by  appel- 
lant that  he  would  prevent  respondent  from 
holding  a  position  or  obtaining  any  employ- 
ment Appellant  admitted  that  he  caused  to 
be  inserted  in  the  newspapers  of  Boise,  after 
the  charge  against  respondent  had  been  dls- 
mls-sed,  an  article  to  the  effect  that  he  had 
abandoned  the  prosecution  out  of  sympathy 
with  the  family  of  respondent.  This  evidence 
is  amply  sufficient  to  establish  the  existence 
of  actual  malice. 

[4,  8]  It  Is  contended  that  there  was  not 
such  a  termination  of  the  criminal  case  as 
would  Justify  the  action  for  malicious  pros- 
ecution. It  appears  that  the  attorney  who 
represented  respondent  In  the  criminal  action 
inquired  of  the  prosecuting  attorney  whether 
or  not  the  proceeding  could  be  dismissed,  and 
that  a  continuance  of  the  preliminary  hearing 
was  had,  from  time  to  time,  by  consent  of 
all  the  parties.  After  the  settlement  of  the 
account  between  Ross  and  the  laundry  com- 
pany, on  June  9th,  the  deputy  prosecuting  at- 
torney made  a  motion  to  dismiss  the  case, 
which  was  opposed  by  respondent  for  the  rea- 
son that  no  grounds  were  set  forth  in  the 
motion  which  would  vindicate  him.  The 
Justice's  docket,  which  Is  In  evidence,  shows 
that  on  July  9,  1913,  the  time  finally  set  for 
the  preliminary  hearing,  the  examination  of 
respondent  came  on  duly  to  be  heard  upon 
notice  to  the  prosecuting  attorney  and  the 
prosecuting  witness;  that  the  sworn  tes- 
timony of  appellant  was  taken,  and  thereupon 
respondent's  counsel  moved  to  dismiss  the 
case,  for  the  reason  that  It  appeared  from  the 
evidence  that  he  had  not  committed  the  crime 
charged  against  him  ;  that  the  magistrate  sus- 
tained the  motion  and '  dismissed  the  charge. 
Respondent  introduced  testimony  to  show 
that  this  dismissal  was  not  procured  in  con- 
sideration of  the  settlement  of  the  account 
between  him  and  the  company.  ThJe  deputy 
prosecuting  attorney  testified  that  he  contem- 
plated the  settlement  of  this  aocouat  In  ola 
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motion  to  dismiss  tbe  criminal  charge  only  bo 
far  as  he  deemed  It  nearly  Impossible  to  ob- 
tain a  conviction  upon  tbe  charge  of  embezzle- 
ment, where  it  would  be  shown  that  the  sum 
of  money  claimed  to  have  been  embezzled 
was  repaid.  It  Is  conceded  that  the  evidence, 
at  the  preliminary  hearing,  was  ^ven  orally 
and  was  not  reported.  This  fact,  however, 
cannot  be  taken  advantage  of  by.  appellant. 
There  Is  no  doubt  that  the  preliminary  hear- 
ing and  dismissal  of  the  charge  divested  the 
examining  magistrate  of  jurisdiction  to  fur^ 
ther  consider  the  case.  This  being  true,  there 
was  such  a  final  termination  of  the  criminal 
oase  as  to  form  the  basis  tor  this  action. 

Appellant  contends  that  the  court  erred  In 
submitting  to  the  Jury  an  Instruction  directs 
ing  it  to.  determine  the  terms  of  the  employ- 
ment between  Ross  and  the  company.  The 
existence  of  facts  bearing  on  the  question  of 
probable  cause  is  to  be  decided  by  the  jury ; 
then  it  is  the  duty  of  the  coiurt  to  say  wheth- 
er or  not,  from  the  facts  found  by  the  jury  to 
exist,  there  was  probable  cause.  Whether  or 
not  re^ondent  was  charged  with  the  money 
due  from  the  patrons,  and  was  to  pay  the 
company  Irrespective  of  whether  he  made  the 
collections,  In  short,  whether  or  not  such 
facts  existed  as  would  make  the  relation  be- 
tween him  and  the  company  that  of  debtor 
and  creditor,  were  disputed  questions  of  fact, 
and  were  correctly  submitted  to  the  jury. 
The  Jury  having  found  for  respondent  on 
these  issues  It  was  for  the  court  to  say  that 
there  was  a  want  of  probable  cause,  which  it 
did  in  its  judgment  upon  the  verdict 

The  court  submitted  to  the  jury  the  ques- 
tion of  exemplary  or  punitive  damages.  By 
almost  unanimous  authority  this  is  proper 
where  malice  is  actual.  There  is  sufficient 
evidence  in  this  case  to  support  the  finding 
of  actual  malice.  Appellant  requested  the  in- 
struction "that  actual  malice  must  be  proved 
by  plaintiff."  The  court  pn^Jerly  refused  this 
Instruction,  on  the  ground  that  actual  malice 
was  necessary  only  so  far  as  the  party  injured 
was  entitled  to  pupltive  damages.  The  court 
submitted  the  question  of  actual  uiallce  prop- 
erly, and  defined  It  correctiy  when  it  sold  that 
U  the  jury  found  that  appellant  was  actuated 
by  ill  will  toward  respondent,  or  by  desire  to 
injure  him,  then  punitive  damages  could  be 
recovered.    1  Words  and  Phrases,  158. 

[7]  Appellant  contends  that  the  court  erred 
In  not  permitting  him  to  answer  a  question 
as  to  whether  or  not  he  was  actuated  by  mal- 
ice In  making  the  criminal  charge.  The  ques- 
tion called  for  a  conclusion  of  law  and  the  ob- 
jection to  It  was  properly  sustained.  Gimbel 
V.  Gomprecht  (Tex.  Qv.  App.)  36  S.  W.  781 ; 
7  Ency.  Ev.  600 ;  Gabel  v.  Welsensee,  49  Tex. 
131.  Moreover,  he  was  permitted  to  testify 
as  to  his  motives  in  making  the  charge. 

There  are  numerous  assignments  of  error, 
set  forth  by  appellant,  but  not  discussed  in  his 
brief.     We  have  examined  them  fully,  and 


are  convinced  that  they  are  not  wdl  takou  A 
discussion  of  them  in  this  opinion,  however, 
can  be  properly  (Knitted. 

Tbe  judgment  and  order  appealed  from  are 
affirmed.    Costs  are  awarded  to  respondent. 

BUDOB,  O.  J.,  and  RIOE,  J.,  concur. 


WHITB  T.  UTAH  CONDENSED  MIIiK  CO. 
(No.  2966.) 

(Supreme  Court  of  Utah.    Aug.  25,  1917.) 

1.  Master  and  Sbbvast  «s»221(7)— Assukp- 
TioN  or  Risk  —  PsoiasE  lo  Remkdt  Dm* 

FECTS. 

Where  the  facts  and  circnmstances  are  such 
that  by  reason  of  some  defect  in  machinery  or 
appliances  the  servant,  by  reason  of  his  knowl- 
edge, experience,  and  appreciation  of  the  dan- 
ger, would  be  held  to  have  assumed  the  risk 
in  case  of  an  accident,  yet,  if  the  master  prom- 
ises to  remedy  or  repair  such  defect  so  as  to 
make  the  machinery  or  appliances  reasonably 
safe,  and  the  servant,  in  reliance  of  such  prom- 
ise, remains  In  the  employ  of  the  master  and 
continues  to  discharge  his  duties  as  before,  the 
master  assumes  the  risk  of  injury  for  at  leaat 
a  reasonable  time,  unless  the  danger  is  so  ob- 
vious that  no  man  of  ordinary  prudence  would 
continue  to  discharge  the  duties  of  the  servant 
in  view  of  the  danger.^ 

2.  Mastek  and  Servant  €=9288(14)— Ques- 
tions roB  JuBT  —  AsstniFTioN  or  Risk— 
Pbouisb  to  Rkmbdt. 

Where  the  servant  testified  that  the  master 
promised  to  provide  a  guard  for  a  steam  sauge; 
that  he  reKed  thereon — whether  there  was  such 
a  promise  and  whether  tha  servant  t«lied  there- 
cm  was  for  the  jury. 

8.  Mastsb  and   Servant  «s»aS8(15)— Qnxs- 
TioNs  FOB  Jury— -AsstrMPTioN  or  Risk— Ob- 
vious Risks. 
Ordinarily  It  is  for  the  jury  whether  the 
danger  is  so  imminent  and  obvious  that  a  man 
of  ordinary  prudence  would  not  have  continued 
in  the  employ  notwithstanding  the  promise. 

4.  Master  and  Servant  €=>288(14)— Ques- 
tions FOB  Jury— Asbomption  of  Risk— Ob- 
vious Risks. 

Evidence  held  not  to  warrant  saying  as  a 
matter  vt  law  that  the  injured  servant  assumed 
the  risk  notwithstanding  tha  master's  promise 
to  remedy  the  danger. 

5.  Master  and  Servant  «=»295(8)— Instbuo- 
TioNS  —  Assumption  of  Risk  —  Obvious 
Risks. 

Where  the  court  submitted  the  issue  wheth- 
er the  master  promised  to  remedy  the  danger  and 
the  servant  relied  thereon,  and  instructed  that 
unless  the  danger  was  imminent  the  seryant 
could  not  recover,  and  the  jury  found  for  plain- 
tiff, it  was  error  to  refuse  the  requested  instruc- 
tion, precluding  recovery  if  the  danger  was  so 
obvious  that  a  person  of  ordinary  prudence 
would  not  have  incurred  it,  notwithstanding 
which  the  servant  continued  work. 

6.  Evidence  «=»123(11)— Extent  or  Inju- 
ries. 

Tbe  injured  servant  could  not  testify  that 
when  he  applied  for  work  after  the  injury,  do- 
fendant's  manager  said  that  they  would  not 
feel  safe  with  him  at  work,  owing  to  hia  defec- 
tive sight  caused  by  the  injury;  the  real  pur- 
pose being  to  show  the  extent  of  Injury  as  view- 
ed by  defendant,  and  not  the  fact  that  the  serv- 


^smt  otter  esM*  laaum*  toplo  and  KBT-NUHBBR  In  all  Key-Numb«r«d  DlgsiU  and  Induw 
1  JohnMu  V.  Hining  Co.,  41  Utah,  lit,  126  Fao.  401. 
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ant  waa  refused  emptoyment,  which  he  could 

show.* 

7.  Etidkncb  «s>242(1>— Adiussion  ot  Ssbv- 

ANT— ADiaSSIBIUTT. 

The  admissioiia  of  the  employer'*  general 
.  manager,  oataide  the  scope  of  his  employmeat, 
•s  to  extent  of  a  servant  a  injuries,'  are  not  ad- 
missible against  the  employer. 

Appeal  from  District  Cktnrt,  Oaobe  Coun- 
ty; J.  D.  Gall,  Judge. 

Action  by  Walter  White  against  the  Utah 
Condmaed  Milk  Gompany.  Judgment  for 
plalntlfF,  and  defendant  appeals.  Beversed 
and  remanded,  with  directions. 

King  &  Mlbley  and  P.  T.  Famsworth,  Jr., 
all  of  Salt  Lake  City,  for  appellant.  Qeo.  Q. 
Rich  and  A.  A  Law,  both  of  Logan,  for  re- 
spondent 

FEICE,  O.  J.  This  Is  an  action  to  recover 
damages  for  personal  injnrles.  The  plalntitf, 
in  his  complaint,  in  substance,  alleged  that 
at,  and  for  some  time  before,  the  accident  re- 
sulting in  his  injuries  he  was  in  the  employ 
of  the  defendant,  a  corporation,  in  its  steam 
milk  condensing  plant  as  stationary  engineer 
having  charge  of  the  defendant's  steam  boil- 
ers, steam  separator,  engine,  etc.;  that  In 
operating  said  eteam  separator  and  boilers 
It  was  necessary  to  hare  a  glass  gauge, 
which  was  subjected  to  great  pressure  by  the 
steam  generated  in  said  boilers,  and  that  in 
performing  the  duties  imposed  on  him  plain- 
tiff, at  frequent  Intervals,  was  required  to  go 
near  said  glass  gauge;  that  the  glass  tube 
composing  said  gauge,  by  reason  of  the  afore- 
said pressure,  would  frequently  burst,  and, 
In  case  It  did  so,  the  steam  pressure  to  which 
It  was  subjected  would  cause  said  glass  tube 
to  break  into  numerous  pieces  or  fragments 
which  would  be  thrown  In  all  directions 
throughout  the  boiler  room  where  plaintiff 
was  required  to  be ;  that  said  glass  gauge,  on 
the  8th  day  of  Febmary,  1915,  by  reason  of 
the  pressure  aforesaid,  exploded  with  great 
violence,  and  by  reason  of  the  fact  that  the 
defendant  had  negligently  omitted  to  place 
any  shield  or  guard  over  the  glass  tube  the 
pieces  or  fragments  of  glass  were  scattered 
and  thrown  to  where  the  plaintiff  at  the  time 
was  required  to  be,  and  some  of  the  pieces  or 
fragments  of  glass  were  thrown  at  and  forc- 
ed into  plaintiffs  eye,  thereby  causing  his 
eyesight  in  one  of  his  eyes  to  be  permanently 
Injured  and  affected;  that  some  time  before 
the  bursting  of  said  glass  gauge  as  aforesaid 
the  plaintiff  demanded  that  the  defendant 
procure  smne  shield  or  guard  and  place  the 
same  over  said  glass  gauge  so  as  to  protect 
the  plaintiff  from  being  injured  by  the  flying 
particles  or  fragments  of  glass  In  the  event 
said  gauge  should  burst  or  explode  as  afore- 
■ald:  that  defendant  then  and  there  "prom- 

» Uejan  v.  S.  P.,  U  A.  &  S.  L.  R.  Co.,  36  Utah. 
S07,  UM  Pae.  736,  Zl  Ann.  Ca*.  1229;  Id.,  38  T7Uh. 
198,  116  Pac.  1119 ;  Idaho  F.  Co.  t.  Firemen's  Fund 
liM.  Co.,  S  Vtah,  41.  2»  Pac.  SK,  IT  U  R.  A.  686.     , 


Ised  and  agreed  vrlth  plaintiff  that  if  plain- 
tiff would  remain  at  work  in  said  engine 
room  as  defendant's  said  Sngineer,  the  de- 
fendant would  repair  said  defect  in  said  ma- 
chinery by  installing,  as  sowi  as  the  same 
could  be  procured  on  the  market,  an  eye 
guard  for  the  said  glass  gauge  as  requested 
by  the  plaintifT' ;  that  the  plaintiff  relied  on 
said  promise,  and  continued  to  discharge  ttke 
duties  as  aforesaid;  that  the  defendant  dis- 
regarded the  prwnise  made  as  aforesaid,  and, 
as  a  consequence,  plaintiff  was  injured  as  be- 
fore stated.  The  plaintiff  also  alleged  that 
there  were  guards  or  shields  on  the  market 
which  were  inexpensive,  and  which  could 
have  been  procured  by  the  defendant  and  at- 
tached to  said  glass  gauge  so  that  in  case 
the  same  was  caused  to  burst  or  explode  aa 
aforesaid  said  guard  or  shield  would  have 
prevented  the  pieces  or  fragments  ot  glass 
from  being  thrown  out  into  the  room  or  to 
where  the  person  operating  said  boilers,  etc., 
was  necessarily  required  to  be.  The  defend- 
ant filed  its  answer  to  the  complaint,  and, 
after  denying  the  alleged  negligence  on  its 
part  and  the  alleged  promise  set  forth  in  the 
complaint,  it  also  aflirmatively  averred,  that 
if  plaintiff  was  injured  as  aforesaid,  the  in- 
Jury  was  the  result  of  bis  own  negligence 
and  want  of  care ;  that  he  was  thoroughly  ac- 
quainted with,  and  fully  appreciated,  the 
danger  to  which  he  waa  exposed  in  the  per- 
formance of  his  duties  aa  engineer,  and  that 
he  had  assumed  the  risk  of  injury.  Defend- 
ant also  pleaded  a  further  defense,  which, 
however,  is  of  no  consequence.  The  case  was 
submitted,  to  a  Jury,  which  returned  a  v^- 
dict  for  plaintiff,  and  the  defendant  appeals. 

Counsel  tor  defendant  have  assigned  and 
argued  numerous  errors  relating  to  the  in- 
structions given  by  the  court  ^nd  to  the  re- 
fusal of  the  court  to  charge  as  requested,  and 
to  the  admission  of  certain  evidence.  We 
shall  consider  such  assignments  as  we  deem 
material  in  their  order. 

The  court,  at  the  request  of  the  plaintiff, 
in  substance,  charged  the  Jury  that  if  they 
found  from  a  preponderance  of  the  evidence 
that  the  glass  gauge  was  situate  as  alleged 
in  the  complaint,  "that  there  was  imminent 
danger  of  the  same  bursting  and  inflicting 
injury  upon  the  plaintiff  while  at  work"; 
that  at  that  time  there  was  an  appliance  Id 
common  use  and  for  sale  on  the  market 
which.  If  installed,  would  have  "preventeO 
any  injury  resulting  from  the  breaking  of 
such  glass  gauge" ;  that  plaintiff  "had  direct- 
ed defendant's  attention  to  the  "danger  re- 
sulting from  the  breaking  of  said  glass 
gauge,"  and  that  said  danger  could  have 
"been  prevented  by  the  purchasing  and  In- 
stalling of  said  appliance" ;  that  the  defend- 
ant promised  that  it  would  rem^y  such  de- 
fect by  supplying  said  "eye  guard,"  and  that 
plaintiff,  relying  on  said  promise,  continued 
to  operate  defendant's  machinery  as  he  had 
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theretofore  done;  that  the  defendant  failed 
and  neglected  to  remedy  said  defect  by  pur- 
chasing ahd  Installing  the  aforesaid  appli- 
ance preventing  the  danger  from  the  burst- 
ing of  said  glass  gauge,  and  that  said  glass 
gauge  bursted  or  exploded,  and  by  reason  of 
Its  failure  to  comply  with  the  matters  before 
stated  the  plaintiff  was  injured  by  fragments 
of  said  glass  gauge  penetrating  his  eye,  "then 
and  in  such  event  you  are  instructed  that 
your  verdict  in  this  case  must  be  for  the 
plaintiff  and  against  the  defendant."  The 
defendant  excepted  to  the  foregoing  charge. 
The  foregoing  statement  was  followed  in  the 
same  paragraph  by  the  further  statement 
that  In  case  the  Jury  found  "that  the  acci- 
dent did  not  occur  within  a  reasonable  time" 
after  the  alleged  promise  of  the  defendant, 
they  could  And  for  the  plaintiff;  and  the 
court  further  charged: 

"But  unless  you  find  by  a  preponderance  of 
the  evidence  in  this  case  that  it  is  the  general 
cnstom  among  persons  owning  and  operating 
steam  plants  of  the  character  of  that  in  which 
plaintiff  met  with  his  accident  to  install  and 
maintain  eye  guards  about  the  glass  gauges  on 
steam  separators  therein,  your  verdict  must  be 
In  favor  of  defendant  and  against  plaintiff." 

To  the  portion  of  the  charge  last  referred 
to  the  defendant  did  not  except.  Defend- 
ant's counsel  now  insist  that  that  portion  of 
the  foregoing  charge  which  is  excepted  to 
states  all  of  the  elements  which,  In  the  Judg- 
ment of  the  court,  were  necessary  to  author- 
ize the  Jury  to  return  a  verdict  In  favor  of 
the  plaintiff,  but  that  not  all  of  the  elements 
necessary  to  a  recovery  are  included  in  the 
court's  statement,  and  for  that  reason  the 
charge  is  erroneous.  As  pointed  out,  the 
court  added  at  least  two  other  propositions 
to  that  part  of  the  Instruction  to  which  de- 
fendant's counsel  excepted  and  which  they 
now  Insist  did  not  contain  all  of  the  elements 
necessary  to  a  recovery.  Tte  particular 
complaint  which  counsel  make  to  that  part 
of  the  Instruction  excepted  to  is  that  it  en- 
tirely excluded  from  the  jury  the  defenses  of 
assumed  risk  and  contributory  negligence. 
It  will  be  observed  that  the  court  did  not 
Include  in  that  part  of  the  charge  excepted 
to,  nor  In  the  portion  not  excepted  to,  the  ele- 
ment of  assumed  risk  except  by  referring  to 
the  alleged  promise  of  the  defendant.  The 
duty  that  is  ordinarily  Imposed  upon  the 
servant  In  case  the  master  has  promised  to 
remedy  some  defect  in  machinery  or  appli- 
ances, or  the  place  of  work,  is  entirely  omit- 
ted. 

Counsel  for  defendant  insist  that,  under 
the  undisputed  evidence  in  this  case,  the 
plaintiff,  as  a  matter  of  law,  assumed  the 
risk  of  Injury  incident  to  the  bursting  of  the 
glass  gauge  aforesaid ;  that  he  could  recover  ] 
only  In  case  that  the  Jury  found  that,  al- 
though the  alleged  promise  was  made,  and 
that  by  reason  of  that  promise  he  continued 
in  the  defendant's  employ,  yet,  if  the  Jury 
should  fiutlwc  find  that  the  danger  waa  bo 


imminent  and  "obvlom  that  a   reasonably 

prudent  man  would  have  declined  to  work 
at  and  near  said  glass  gauge  notwithstanding 
such  promise,"  the  plaintiff  could  not  recover 
in  this  action.  The  foregoing  elements  were 
embodied  in  the  request  to  charge  offered  by 
the  defendant,  but  the  court  refused  to 
charge  as  requested. 

[1]  Counsel  contend  that  the  court  erred 
in  refusing  to  so  charge  and  in  entirely  omit- 
ting from  its  charge  the  elements  or  proposi- 
tions contained  in  its  request.  The  law  is 
well  settled  that  where  the  facts  and  circum- 
stances are  sudi  that  by  reason  of  some  de- 
fect in  machinery  or  appliances  the  servant, 
by  reason  of  his  knowledge,  experience,  and 
appreciation  of  the  danger,  would  be  held  to 
have  assumed  the  risk  in  case  of  an  accident, 
yet,  11  the  master  promises  to  remedy  or  re- 
pair such  defect  so  as  to  make  the  machinery 
or  appliances  reasonably  safe,  and  the  serv- 
ant. In  reliance  on  such  promise,  remains  lu 
the  employ  of  the  master  and  continues  to 
discharge  his  duties  as  before,  the  master  as- 
sumes the  risk  of  injury  for  at  least  a  rea- 
sonable time,  unless  the  danger  is  so  obvious 
that  no  man  of  ordinary  prudence  would  con- 
tinue to  discharge  the  duties  of  the  servant 
in  view  of  the  danger.  The  rule  Is  stated  in 
various  terms  by  the  different  writers  and 
courts,  but  the  substance  of  all  the  different 
statements  is  practically  the  same.  In  John- 
son V.  Mining  Co.,  41  Utah,  142,  125  Pac.  407, 
Mr,  Justice  McCarty,  speaking  for  this  court, 
states  the  rule  thus: 

"The  rule  as  declared  by  practically  all  of 
the  authorities  is  that,  when  the  master  in  re- 
sponse to  a  complaint  made  by  a  servant  of  the 
unsafe  and  dangerous  condition  of  the  place 
in  which  the  servant  is  at  work  promises  to 
eliminate  the  particular  danger  complained  of 
by  putting  the  premises  in  a  reasonably  safe  con- 
dition, and  the  servant,  relying  on  the  promise, 
continues  at  work  for  a  reasonable  time  there- 
after, the  master,  and  not  the  servant,  assumes 
the  risks  of  the  danger  complained  of  during 
such  rco-sonable  time,  unless  the  place  is  so  ob- 
viously dangerous  that  a  reasonably  prudent 
man  would  decline  to  work  there,  notwithstand- 
ing the  promise  of  the  master." 

In  1  Sherman  A  Redfleld,  Law  of  Neg.  (Cth 
Ed.),  In  concluding  section  215,  where  the 
rule  Is  discussed,  it  Is  said: 

"There  is  no  longer  any  doubt  that  where 
a  master  has  expressly  promised  to  repair  a 
defect,  the  servant  does  not  assume  the  risk 
of  an  injury  caused  thereby  within  such  a  lie- 
riod  of  time  after  the  promise  as  would  be 
reasonably  allowed  for  its  nerformance,  or,  in- 
deed, within  any  period  which  would  not  pre- 
clude all  reasonable  expectation  that  the  prom- 
ise might  be  kept." 

In  26  Cyc.  1209,  the  rule  Is  stated  to  the 
following  words: 

"Where  the  master  or  some  one  acting  in  Us 
place  promises  to  remedy  the  defect  complained 
of,  the  servant  by  continuing  fai  his  employment 
for  a  reasonable  time  after  such  promise  does 
tot  assume  the  risk  of  Injury  from  the  defect 
unless  the  danger  was  so  patent  that  no  person 
of  ordinary  prudence  would  have  continued  to 
work." 


Digitized  by 


Google 


Utab) 


WHITE  T.  UTAH  CXJNDBJNSBD  MILK  CO. 


«59 


In  2  Cooley  on  Torts  (3d  Ed.)  p.  1160,  tjte 
author,  after  substaatially  stating  the  rale 
as  In  tbe  foregoing  quotations,  concludes  as 
follows: 

"If  the  danger  is  obvious  and  such  that  a 
reasonably  prudent  man  would  not  incur  it,  the 
rule  does  not  apply,  and  the  servant  continue<i 
at  his  own  risk." 

The  United  States  Supreme  Court,  in  the 
recent  case  of  Seaboard,  eta,  Ry.  t.  Uorton, 
2S3  U.  S.  492,  34  Sup.  Ct  63S,  5S  L.  Ed.  1062. 
L.  B.  A.  1»15C,  1,  Ann.  Cas.  1913B,  475,  re- 
affirmed in  239  U.  S.  595,  38  Sup.  Ct  180, 
eo  L.  Ed.  458,  in  the  headnote  to  the  opinion 
in  233  U.  S.,  states  the  rule  in  the  following 
language : 

"Where  there  is  promise  of  reparatim  by  the 
emoloyer,  the  continuing  on  duty  by  the  employ^ 
does  not  amount  to  assumntion  of  risk  unless 
the  danger  be  so  imminent  that  no  ordinarily 
prudent  man  wouM  rely  on  such  promise." 

It  is  unnecessary  to  punsue  the  authorities 
farther. 

The  question,  therefore,  Is,  does  the  doc- 
trine stated  in  the  foregoing  cases  apply  to 
the  case  at  bar? 

[2-4]  The  plaintiff  testified  that  a  promise 
was  made  by  the  general  manager  of  the  de- 
fendant that  a  guard  or  shield  would  be  ob- 
tained to  obviate  the  danger  of  injury  from 
the  bursting  of  the  glass  gauge,  and  that  be 
requested  the  plaintiff  to  remain  at  bis  post 
in  the  engine  room  as  before.  The  plaintiff 
also  testified  that  in  reliance  on  the  promise 
he  remained  in  the  employ  of  the  defendant 
as  before,  and  that  the  explosion  occurred  in 
about  ten  days  or  two  weeks,  or,  perhaps,  a 
little  longer,  after  the  promise  was  made. 
In  the  case  cited  from  239  U.  S.  there  was 
a  promise,  as  in  the  case  at  bar,  and  the 
question  was  whether  the  danger  arising  i 
from  the  bursting  of  a  glass  gauge  similar  to 
the  one  in  question  here  was  "so  imminent 
that  no  ordinarily  prudent  man  would  rely 
on  the  promise,"  and  it  was  there  held  that 
the  court  could  not  say,  as  a  matter  of  law, 
that  the  danger  was  such.  Counsel  for  the 
defendant  In  this  case  insist  that  in  this  ease 
the  danger  was  so  obvious  and  imminent  that 
an  ordinarily  prudent  person  was  not  Justi- 
fied In  relying  on  the  promise  to  repair  or 
remedy  the  defect,  and  hence  plaintiff  assum- 
ed the  risk  as  a  matter  of  law,  notwithstand- 
ing the  promise.  In  view  of  the  evidence  In 
this  case  there  is  much  force  to  counsel's  con- 
tention. The  evidence  is  undisputed  that  the 
plaintiff  was  the  only  person  who  knew  that 
there  was  such  a  thing  as  a  shield  or  guard, 
and  be  alone  seemed  to  be  informed  where 
such  a  shield  was  procurable.  According  to 
his  testimony,  when  he  spoke  about  it,  the 
general  manager  did  not  seem  to  understand 
what  was  meant  by  a  shield  or  guArd.  More- 
over, the  plaintiff  had  fnll  charge  of  the  boil- 
ers, the  steam  separator,  and  engine,  and  he 
himself  was  the  only  one  who  seemed  to 
know  and  aiH>reclate  the  real  danger  arising 


from  the  bursting  of  the  steam  gauge.  If 
a  servant  ever  assumes  the  risk  of  danger. 
It  would  seem  that  in  the  absence  of  a 
promise  the  plaintiff  would  have  done  so  in 
view  of  the  undisputed  facts  and  circum- 
stances of  this  case.  The  promise  to  rem- 
edy the  defect  must,  however,  also  be  kept 
in  mind.  While  it  1b  true  that  the  general 
manager  denied  that  he  made  any  promise, 
and  the  circumstances  seem  to  be  in  bis  fa- 
vor, yet,  in  view  that  the  plaintiff  testified 
to  the  promise,  and  that  he  relied  thereon, 
it  was  for  the  jury  to  say  whether  the  prom- 
ise was  made  and  whether  the  plaintiff,  in 
relying  theteon,  remained  in  charge  of  the 
boilers,  etc.  Ordinarily  it  is  a  question  of 
fact  for  the  Jury,  as  i>olnted  out  by  the  Su- 
preme Court  of  the  United  States,  in  the 
case  last  dted,  whether  the  danger  is  so  im- 
minent and  obvious  that  no  man  of  ordinary 
prudence  would  have  continued  in  the  em- 
ploy notwithstanding  the  promise.  We  are 
not  prepared  to  say  that  the  evidence  Is  of 
that  character  in  this  case  to  authorize  us 
to  say  as  a  matter  of  law  that  the  plaintiff 
assumed  the  risk  notwithstanding  the  promt 
Ise. 

[5]  As  we  have  pointed  ont,  however,  the 
court,  at  plaintiff's  request,  charged  the  Jury 
that,  nnless  they  found  that  the  danger  was 
imminent,  they  could  not  find  for  him.  The 
Jury  in  returning  a  verdict  in  his  favor, 
therefore,  most  have  found  that  the  danger 
was  Imminent,  and  they  could  hardly  have 
avoided  arriving  at  the  conclusion  that  it 
was  also  obvious  and  continuing.  The  Jury, 
therefore,  apparently  at  least,  found  the  very 
fact  to  exist  which  ordinarily  gives  the  mas- 
ter a  right  to  Insist  on  and  to  enforce  the  de- 
fuse of  assumption  of  risk  notwithstanding 
the  promise  to  remedy  or  to  repair  the  de- 
fect True,  the  court  did  not  state  the  propo- 
sition in  the  usual  form,  namely,  that  the 
plaintiff  could  not  recover  if  the  danger  was 
so  imminent  and  obvious  that  a  man  of  ordi- 
nary prudence  would  have  declined  to  con- 
tinue to  discharge  plaintiff's  duties  in  face  of 
the  danger,  yet  the  defendant  supplied  that 
(Mnlssioa  In  Its  request  which  the  court  re- 
fused. In  view,  therefore,  that  the  Jury 
found  that  the  danger  was  imminent — and 
there  is  no  finding  that  It  was  not  such — that 
an  ordinarily  prudent  and  careful  man  would 
not  have  declined  to  continue  to  discharge 
plaintiff's  duties,  the  case,  although  the  evi- 
dence was  sntficlent  to  warrant  it,  was  not 
submitted  to  the  Jury  upon  all  the  elements 
of  law  that  are  invcdved  In  this  case  in  view 
ol  the  evidence.  The  court,  therefore,  erre<l 
in  refusing;  tl>e  defendant's  request  aiid  In  not 
chaqglng,  in  substance  at  least,  as  requested. 
In  view  of  aU  the  facts  and  circumstances  the 
question  of  assumption  of  risk  was  therefore 
not  properly  submitted  to  the  Jury.  The 
mere  fact  that  the  court  defined  assumption 
of  risk  in  one  of  its  Instructions  was,  under 
the  drcumstanoes  of  this  case,  wholly  In^ 
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sufficient  to  enligbten  the  Jnry  upon  that 
question. 

Complaint  Is  also  made  that  the  court  erred 
In  refusing  others  of  defendant's  requests. 
While  the  court  might  well  have  glren  one 
or  two  of  defendant's  other  requests,  yet  no 
prejudicial  error  resulted  from  refusing  them, 
since  the  case  otherwise  was  sufficiently  cov- 
ered by  the  court's  general  charge. 

[8]  Error  Is  also  predicated  upon  the  ruling 
of  the  district  court  in  permitting  the  plain- 
tiff to  answer  a  certain  question  propounded 
to  him  on  direct  examination.  The  plaintiff 
testified  that  by  reason  of  the  injury  to  hia 
eye  he  was  unable  to  obtain  employment  as 
a  stationary  engineer;  that  he  applied  to 
the  general  manager  of  the  defendant  for 
work  some  time  after  the  injury,  but  was 
refused  employment  PlainttfTs  counsel  then 
propounded  the  following  question : 

"What  was  said  with  reference  to  your  ability 
to  do  the  work,  and  in  particular  with  refer- 
ence to  your  eyesight?" 

The  witness  answered : 

"Mr.  Merrill  said  they  did  not  feel  safe  with 
me  in  the  builer  room  with  my  yision  in  that 
condition;  the  company  had  talked  the  matter 
over  and  concluded  that." 

Defendant's  counsel  objected  to  the  ques- 
tion upon  the  grounds  that  It  was  hearsay 
and  incompetent,  etc.  The  court  overruled 
the  objection,  and  permitted  the  witness  to 
answer  as  before  stated,  and  defendant's 
counsel  have  assigned  the  ruling  as  error. 
In  support  of  their  contention  counsel  cite 
Meyers  v.  S.  P.,  I*  A-  &  S.  L.  B.  Co.,  36  Utah, 
307,  104  Pac.  736.  21  Ann.  Caa  122»;  also 
In  39  Utah,  198,  116  Pac.  1119;  Idaho  F.  Co. 
V.  Firemen's  Fund  Ins.  Co.,  8  Utab,  41,  29 
Pac.  826,  17  I*.  B.  A.  586;  2  Jones,  Com.  Bv. 
(Blue  Book),  S!  357,  358.  In  defense  of  the 
ruling  plaintlfTs  counsel  cite  Webb  v.  Smith, 
6  Colo.  366 ;  2  Wharton's  Ev.  !  1177.  While 
It  no  doubt  was  proper  for  the  plaintiff  to 
show  that  he  was  unable  to  obtain  employ- 
ment, yet  it  is  very  clear  from  the  record 
that  that  was  not  the  purpose  for  which  the 
question  was  propounded  to  the  witness. 

[7]  The  purpose  of  the  question  was  to 
prove  the  seriousness  of  the  injnry  to  the 
eye,  and  that  the  general  manager  of  the  de- 
fendant considered  it  so  months  after  the  ac 
ddent  If  plaintiff's  counsel  merely  sought 
to  prove  that  plaintiff  was  refused  employ- 
ment, the  declanations  of  the  general  man- 
ager were  wholly  unnecessary.  The  general 
manager  was  neither  qualified  nor  authorized 
to  make  admissions  respecting  the  serious- 
ness of  plaintiffs  injury  at  the  time  and  un- 
der the  circumstances  shown  In  the  record. 
His  declarations  outside  of  the  scope  of  his 
employment  were  not  admissible  against  his 
principal,  the  defendant  The  principle  which 
controls  under  such  circumstances  is  fully 
discussed  In  Meyers  v.  S.  P.,  I<.  A.  ft  S.  t- 
R.  Co.,  supra,  and  in  tiie  section  from  Jones, 


Ev.,  supra.  Moreover,  a  mere  (iursory  read- 
ing of  the  authorities  dted  by  plaintiff's 
counsel  discloses  that  they  are  not  in  point 
here.  We  desire  to  add  in  this  connectioh, 
however,  that  if  this  were  the  only  error  we, 
in  view  that  there  was  no  dispute  regarding 
the  accident  and  character  of  plaintiff's  in- 
jury, should  not  feel  inclined  to  reverse  the 
Judgment  upon  that  ground  alone.  In  view, 
however,  that  the  case  must  be  remanded  for 
a  new  trial  on  other  grounds,  we  deem  it  ftilr 
to  give  the  trial  court  the  benefit  of  our  views 
upon  that  assignment 

There  is  no  merit  In  the  contention  that 
the  evidence  was  insufficient  to  carry  the  case 
to  the  Jury.  That  question  is  conclusively 
settled  by  the  Supreme  Court  of  the  United 
States  in  the  case  to  which  we  have  referred, 
where  the  facts  and  circumstances  were  In 
effect  like  those  in  the  case  at  bar. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  to  the  district  court  of  Cache  coun- 
ty, with  directions  to  grant  a  new  trlaL  The 
defendant  to  recover  costs. 

McCABTT,  CORFMAN,  THUBMAN,  and 
GIDEON,  JJ.,  concur. 


MOTLE  V.  SAI/P  LAKE  CITY.  (No.  2998.) 
(Supreme  Court  of  Utah.     Sept  10,  1917.) 

1.  Watxbs  and  Wateb  Cottbseb  9s»158(2)— 
cohtb  acts— constbdctio  n . 

A  dty,  to  obtain  a  supply  of  potable  water 
which  had  already  been  appropriated,  entered 
into  a  contract  whereby  the  approprlatots 
agreed  to  exchange  the  waters  which  they  had 
appropriated  for  an  equivalent  quantity  of  wa- 
ter from  a  canal  of  which  the  city  was  the 
owner.  The  contract  fixed  the  quantity  of  wa- 
ter which  plaintiff,  one  of  the  apipropriators, 
was  entitled  to  receive  from  the  city's  canal, 
and  obligated  the  city  to  maintain  the  canal  in 
repair.  The  limits  of  the  city  were  extended, 
and  the  land  on  which  plaintifF  formerly  used 
the  water  for  irrigation  purposes  liecame  urban 
property,  and  she  asserted  the  right  to  divert 
the  water  at  another  point  on  the  canal  and 
apply  it  to  other  lands.  The  diversion  would 
in  no  way  injure  the  city,  but  merely  relieve 
it  of  the  burden  of  transporting  the  water  some 
distance.  Held  that,  as  the  right  of  an  appro- 
priator  of  water  to  change  the  place  of  diver- 
sion is  well  recognized,  plaintiff  was,  in  view 
of  the  fact  that  waste  of  water  is  prohib- 
ited in  arid  countries,  entitled  to  demand  that 
the  city  allow  her  to  take  the  water  from  a 
new  location,  where  she  could  use  it  notwith- 
standing she  had,  for  many  years  after  the  con- 
tract was  entered  into,  received  the  water  at  a 
different  location. 

2.  Watkbs  and  Watkb  Coubses  ®=»145— Ap- 
PR0PEIAT0B8— Changs  or  Point  or  Diver- 
sion. 

An  appropriator  of  water,  who  was  entitled 
to  a  pven  amount  may,  for  the  purpose  of  in- 
creasmg  the  benefit  from  bis  use,  change  the 
point  of  diversion.! 

Ai^eal   from   District   Court,    Salt   Lake 
County;  O.  W.  Morse,  Judge. 

'Hague  T.  Nephl  Irrlsatlon  Co.,  16  Utali,  421,  a 
Pac.  765.  41  L.  R.  A.  311,  67  Am.  St  Rflp.  6S4. 
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Action  hy  AUoe  B.  Koy^e  against  Salt 
liake  City.  From  a  Jndgment  for  plaintiff, 
defendant  appeals.    A£Brmed. 

BL  J.  Dlnlny,  W.  H.  FoUand,  and  M.  O. 
Davis,  all  of  Salt  Lake  aty,  for  appellant 
James  H.  Moyle,  H.  D.  Moyle,  and  A.  T. 
Sanford,  all  of  Salt  Lake  Olty,  for  respond- 
ent 

naiOK,  O.  J.  The  plaintiff  commenced 
this  action  to  require  Salt  Lake  City  to  de- 
liver to  her  certain  water,  to  which,  it  is 
conceded,  she  is  entitled  tmder  the  contract 
hereinafter  referred  to,  at  a  point  other  than 
where  said  water  has  been  delivered  by  Salt 
Lake  Caty  since  the  year  1888,  when  the  con- 
tract was  entered  into.  The  facts  are  not 
disputed.  Those  that  are  material,  in  sub- 
stance, are: 

That  in  June,  18S8,  Salt  Lake  City  and 
certain  farmers,  who  were  the  owners  of 
primary  water  rights  In  what  is  known  and 
called  Parley's  Canyon  creek,  a  stream  hav- 
ing its  source  in  the  Wasatch  Mountains  ly- 
ing east  of  Salt  Lake  City  and  flowing  west- 
erly through  Salt  Lake  valley  into  the  Joi^ 
dan  river,  entered  into  an  agreement  In 
which  the  owners  of  said  water  agreed  to 
exchange  the  water  obtained  by  them  from 
said  Parley's  Canyon  c^eek  for  water  owned 
by  Salt  Lake  City  which  it  obtained  from 
Utah  Lake  through  the  Jordan  river,  and 
through  what  is  designated  the  Jordan  ft 
Salt  Lake  Olty  Canal,  which  is  owned  by 
Salt  Lake  City.  The  exchange  of  the  watMs 
was  made  for  the  benefit  of  the  inhabitants 
of  Salt  Lake  Olty,  in  that  the  water  from 
Parley's  Canyon  creek  is  potable  mountain 
water,  while  the  water  obtained  by  the  dtj 
from  trtah  Lake  is  nonpotable,  but  is  suita- 
ble to  irrigate  the  lands  and  crops  of  the 
ftirmers  with  whom  the  exchange  was  made. 

The  court  found,  and  the  findings  are  not 
questioned,  that  the  plaintiff  in  this  action 
is  the  owner  of  "144.15/2027"  of  the  waters 
exchanged  as  afor6said,  which  is  the  equiva- 
lent of  "144.79  acre  shares  of  the  water  of 
Parley's  Canyon  creek."  The  water  used  by 
the  plaintiff  was,  for  many  years,  used  by 
her  within  what  is  called  the  baaln  of  Par- 
ley's Canyon  cre^  and  on  lands  lying  im- 
mediately southeast  of  Salt  Lake  City,  which 
lands,  in  the  last  few  years,  have,  however, 
become  a  part  of  Salt  Lake  City,  and  have 
thus  ceased  to  be  used  for  farming  pnrpos- 
es,  but  are  being  used  for  resldoitlal  pur- 
poses by  some  of  the  inhabitants  of  Salt 
Lake  City,  In  view  of  the  changed  condi- 
tions, the  plaintiff  no  longer  uses,  or  can 
use,  said  water  on  lands  lying  within  the 
basin  of  Parley's  Canyon  creek.  She,  how- 
ever, owns  lands  lying  about  five  mUes  south 
of  the  lands  on  which  she  formerly  used  the 
water,  and  about  five  miles  south  of  where 
the  water  has  always  been  delivered  to  her, 
on  which  she  can  use  all  the  water  she  is 
entitled  to  under  said  exchange  agreement 
with  Salt  Lake  aty.    Upon  that  sfubject  the 


court  found  (which  finding,  to  avoid  repeti- 
tion, wa  make  a  part  of  this  statement)  as 
follows: 

"That  plaintiff  has  no  lands  upon  whkh  said 
water  can  be  beneficially  used  in  or  near  the 
vicinity  in  which  said  water  has  been  heretofore 
used,  but  the  said  water,  of  which  said  plaintiff 
is  the  owner,  can  be  beneficially  used  upon  her 
above-described  lands,  which  are  situate  about 
five  miles  south  of  said  point  of  diversion,  and 
which  lie  adjacent  to  and  immediately  below 
said  canal,  as  aforesaid.  That  the  said  quanti- 
ty of  water,  of  which  plaintiff  is  the  owner  and 
thus  entitled  to  use,  can  be  diverted  upon  plain- 
tiff's said  lands  oat  of  said  Salt  Lake  &  Jordan 
Canal,  through  the  weir  aforesaid,  without  any" 
damage  whatsoever  to  said  defendant  city  or 
to  any  person  whomsoever,  aad  does  not  im- 
pair any  vested  right  of  any  person  whomsoever, 
and  said  city  will  be  saved  the  cost  of  conveying 
said  water  a  distance  of  about  five  miles." 

For  the  same  reason  we  also  Insert  here 
the  material  portions  of  the  agreement  en- 
tered Into  between  the  parties  aforesaid: 

"It  is  hereby  agreed  as  follows:  The  par- 
ties of  the  first  part,  whose  names  arc  signed 
hereto,  agree  to  exchange  the  waters  of  the  Par- 
ley's Canyon  creek  to  which  they  are  entitled 
for  an  equivalent  quantity  of  water  from  the 
Jordan  &  Salt  Lake  City  Canal,  *  *  *  and 
to  permit,  allow,  and  authorize  said  party  of 
the  second  part  to  take  said  waters  of  the 
Parley's  Canyon  creek  at  any  point  it  may 
choose,  and  devote  the  same  to  the  use  and  ben- 
efit of  the  inhabitants  of  Salt  Lake  City. 
•  *  •  The  second  party  agrees  to  maintain 
all  existing  rights  of  the  parties  of  the  first  part 
to  the  waters  of  the  said  Parley's  Canyon  creek, 
and  to  keep  in  repair  the  said  Jordan  &  Salt 
Lake  City  Canal,  and  by  its  agent,  jointly 
with  the  agent  of  the  parties  of  the  first  part, 
and  at  the  expense  of  the  former,  turn  out  from 
the  said  canal  the  proper  portion  of  the  water 
due  to  the  parties  of  the  first  part  on  the  ex- 
change as  aforesaid,  and  also  to  construct  the 
necessary  ditch  or  ditches,  headgates,  and  dams 
to  take  out  the  said  waters  of  the  said  canal 
and  Parley's  Canyon  creek,  and  provide  for 
rights  of  way  for  the  same,  all  at  its  own  cost 
and  expense,  and  without  cost  or  expense  to  the 
parties  of  the  first  part.  •  •  *  This  agree- 
ment shall  be  perpetual,  if  the  covenants  and 
conditions  herem  expressed  are  kept  and  com- 
plied with." 

While  nothing  Is  contained  in  the  agree- 
ment TeapecOiig  the  precise  place  where  Salt 
Lake  City  was  to  deliver  the  plaintiff  her 
share  of  the  water,  yet,  as  before  stated,  the 
water  was  delivered  to  her,  ever  since  1888, 
within  the  basin  of  Parley's  Canyon  creek, 
and  at  a  point  about  five  mUea  north  of 
where  she  now  aedcs  to  have  the  same  de- 
livered. 

The  <»ily  defense  interposed  by  Salt  Lake 
dty  Is  that  the  plaintiff  Is  not  entitled  to 
have  the  water  delivered  at  any  other  point 
or  place  than  the  one  where  she  first  elect- 
ed to  receive  it  from  the  dty,  and  that  per^ 
mltting  her  to  take  the  water  at  some  other 
place  or  point  Is  violative  of  the  provlsiona 
of  the  contract,  and  amounts  to  an  impair- 
ment, or,  at  least,  a  change,  of  the  obliga- 
tion assumed  by  the  dty  in  entering  into  the 
contract. 

Upon  substantially  the  foregoing  facts  the 
court  found  all  the  issues  in  favor  of  the 
plalntlfl,  and  entered  condurtons  ot  law  and 
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a  jadgment  or  decree  requiring  tlie  city  to 
deliver  plaintiff  the  amount  of  water  she  is 
entitled  to  under  the  contract  from  the  said 
canal  at  the  point  selected  and  through  the 
weir  prepared  by'her,  but  without  additional 
cost  or  expense  to  the  city. 

The  city  appeals,  and  the  only  propositions 
argued  are  the  two  we  hare  stated  above. 
True,  counsel  assign  various  reasons  in  their 
argument  why  plaintiff  should  fail,  but  the 
real  reasons  are  those  we  have  stated. 

[1,2]  We  fail  to  "see  how  the  judgment  or 
decree  in  any  way  contravenes  any  of  the 
stipulations  contained  in  the  city's  contract 
There  is  nothing 'in  the  contract  E{)ecifying 
any  particular  place  where  plalntifTs  share 
of  the  water  shall  be  delivered  to  her.  True, 
by  receiving  the  water  at  a  particular  place 
for  many  years  past  the  plaintiff  could  not 
now  successfully  urge  that  the  city  had  not 
fulfill^  its  part  of  the  agreement.  Apart 
from  the  fact,  however,  that  the  water  has 
been  delivered  as  before,  stated,  there  is  ab- 
solutely nothing  in  the  contract  that  binds 
the  plaintiff  to  receive  the  water  at  any  par- 
ticular place  or  point  Nor  Is  there  anything 
in  the -contract  that  prevents  her  from  hav- 
ing the  water  delivered  to  her  at  any  other 
point,  provided  always  that  in  doing  that 
she  in  no  way  Inconveniences  the  city,  or  in- 
creases its  cost  or  expense  of  delivering  the 
amount  of  water  to  her  to  which  she  is  en- 
titled under  the  agreement  It  no  doubt  is 
true,  as  contended  by  the  city's  counsel,  that 
ordinarily,  in  case  a  place  of  delivery  is 
fixed  in  the  contract,  the  party  agreeing  to 
deliver  cannot  be  required  to  deliver  at  any 
other  place  or  point  without  disregarding  the 
terms  of  the  contract.  As  we  have  pointed 
out,  however,  there  is  no  specific  place  of  de- 
livery fixed  in  the  contract  in  question,  and 
the  duly  contention  made  by  counsel  in  that 
regard  is  that  the  water  bad  actually  always 
been  delivered  to  and  received  by  the  plain- 
tiff at  a  certain  place  during  the  past  That, 
however,  merely  goes  to  show  that  she  was 
willing  to  receive  it,  and  that  the  city  was 
also  willing  to  deliver  it,  at  that  particular 
place.  In  case,  however,  no  specific  place  of 
delivery  is  mentioned  in  the  contract,  but  the 
party  to  whom  a  particular  thing  is  to  be 
delivered,  nevertheless,  receives  it  at  a  par- 
ticular place,  why  may  not  such  party  ask 
to  have  the  thing  delivered  at  some  other 
place,  if  to  make  the  delivery  at  such  other 
place  is  as  convenient  and  no  more  expen- 
sive to  the  party  required  to  make  the  deliv- 
ery? In  doing  that,  how  are  the  obligations 
of  the  contract  either  disregarded  or  impair- 
ed? If  it  were  conceded,  however,  that  the 
place  of  delivery  could  not  be  changed  in 
case  of  a  contract  in  which  one  party  agreed 
to  deliver  spe<.'ific  articles  of  goods  or  mer- 
chandise to  another  for  a  term  of  years,  it 
does  not  at  all  follow  that  it  may  not  be 
done  under  a  contract  like  the  one  in  ques- 
tion here. 

In  .arriving  at  a  just  ooQcluBion .  In  tlUa 


case,  it  is  important^'-to  beep  In  mind  the  sab- 
ject-matter  of  the  contract  and  the  object  or 
purpose  of  the  parties.  In  connection  with 
those,  the  law,  as  it  affects  the  subject-mat- 
ter of  the  contract,  tuust  also  be  kept  in 
mind.  The  law  upon  the  subject-matter  of 
the  contract  in  question  is  as  much  a  part  of 
it  as  though  it  were  incorporated  into  the 
writing  itself.  What  Is  the  law  regarding 
the  use  of  water  in  this  arid  region?  The 
law  wUl  not  permit  any  owner  to  waste  wa- 
ter, nor  will  it  permit  him  to  claim  more 
than  will  supply  bis  needs.  If  conditions 
change,  the  law,  nevertheless,  applies  lo  the 
changed  conditions.  In  this  case  the  district 
court  found  that  the  plaintiff  no  longer  can 
use  the  water  where  it  'was  first  received  by 
her  under  the  contract,  but  in  that  connec- 
tion also  finds  that  she  can  make  a  beneficial 
use  of  it  at  some  other  place  under  the  city's 
canal,  at  which  place  it  is  just  as  conven- 
ient and  no  more  expensive  for  the  dty  to 
deliver  the  water  to  the  plaintiff  than  at  the 
point  where  it  was  first  received,  but  where 
it  can  no  longer  be  used,  and,  if  delivered 
there,  it  will  result  in  wasting  the  water. 
What  then,  is  the  law  applicable  to  such  a 
condition?  As  a  question  of  law  does  it  not 
merely  amount  to  this,  that  the  plaintiff  is 
seeking  to  change  the  point  of  diversion? 
Assuming  the  city's  canal  to  be  a  natural 
stream,  and  that  the  plaintiff  had  appropri- 
ated and  was  entitled  to  divert  the  quantity 
of  water  found  by  the  court  from  such 
stream,  no  one  would  doubt  her  right  to 
change  the  place  of  diversion  to  some  other 
point  on  the  stream,  so  long  as  she,  in  mak- 
ing the  change,  did  not  interfere  with  the 
rights  of  any  one  else.  The  city  concedes 
that  the  plaintiff  is  entitled  to  a  certain 
quantity  of  water  flowing  in  its  canal,  and 
that  she  has  received  it  and  it  has  been  de- 
livered to  her  at  a  particular  place.  Now, 
why  may  she  not  change  the  point  or  place 
of  d^very  precisely  upon  the  same  condi- 
tions and  upon  the  same  theory  that  she 
may  change  the  point  or  place  of  diversion 
cm  the  stream,  provided  she  does  so  without 
increasing  or  adding  to  the  expense  of  the 
city  in  delivering  the  water  to  her?  Is  not 
the  right  to  change  the  place  of  diversion 
under  the  law  based  upon  the  fact  that  con- 
ditions change,  and  that  it  may  be  that  the 
original  point  of  diversion  selected  by  the 
appropriator  no  longer  responds  to  his  needs, 
and  that  to  continue  the  old  place  of  diver- 
sion may  result  in  waste? 

True,  there  are  no  contractual  obligations 
involved  where  a  change  of  diversion  on  a 
stream  is  made;  but  is  it  not  pertinent  to 
ask  in  what  way  are  contractual  obligations 
involved  in  this  case?  As  we  have  seen,  the 
law  is  a  part  of  the  contract  and  it  is  con- 
clusively presumed  that  the  parties  to  the 
contract  entered  into  every  stipulation  in 
view  of  the  existing  law.  Indeed,  they  were 
bound  to  do  so,  and,  if  they  had  entered  into 
stipulations  that  were  contrary  to  law,  thoB» 
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stipulations  would  1>e  void.-  -  We  mnst  as- 
smne,  therefore,  tliat  the  parties  to  the  con- 
tract in  question  had  in  mind  the  fact  that 
the  conditions  not  only  might,  but  that  they 
in  all  probability  would,  change,  and  that  It 
might  be  that  the  plaihtiiT  or  some  other  of 
the  parties  to  the  contract  might  require  the 
place  of  delivery  changed,  which,  as  we  have 
seen,  amounts  to  a  change  of  the  place  of 
diversion,  and  that,  when  it  became  neces- 
sary to  do  that,  the  change  could  be  made 
upon  the  same  conditions  that  any  other 
change  of  the  place  of  diversion  could  be 
made,  namely,  at  the  expense  of  the  party, 
making  the  change  and  without  interfering 
with  the  rights  of  others.  The  law  respect- 
ing the  right  of  another  approprlator  to 
change  the  place  of  diversion  is  well  settled 
in  this  Jurisdiction,  and,  so  tar  as  we  are 
aware,  in  all  other  Jurisdictions  where  the 
right  to  appropriate  water  Is  recognized. 
Hague  V.  Nephi  Irr.  Co.,  16  Utah,  421,  52 
Pac.  765,  41  L.  R.  A.  311,  67  Am.  St.  B«p. 
634;  Union  MUl  &  Mining  Co.  v.  Dangberg 
(0.  C.)  81  Fed.  73;  2  Kinney,  Irr.,  etc.  (2d 
Ed.)  {§  857,  858;  1  WeU,  Water  Righta  (3d 
Bd.)  J  504. 

We  are  of  the  opinion,  therefore,  that  the 
district  court  has  in  no  way  invaded  any 
contractual  rights  of  the  city,  nor  has  it  in 
any  way  disregarded  any  of  its  legal  rights 
In  entering  the  judgment  appealed  from. 
We  desire  to  add,  in  conclusion,  however, 
that'  we  do  not  want  to  be  understood  as 
holding  that,  although  a  person  or  corpora- 
tion has  agreed  to  deliver  a  certain  quantity 
of  water  to  another  at  a  particular  place, 
the  place  of  delivery  may  not  be  changed  in 
case  the  owner  of  the  water  can  no  longer 
use  it  at  the  original  place  of  delivery,  the 
same  as  the  original  place  of  dlversi<«i  may 
be  changed  by  the  approprlator  under  the 
law.  It  is  not  necessary  to  decide  that  ques- 
tion now,  and  therefore  we  express  no  opin- 
ion apon  it 

.  For  the  reasons  stated,  the  Judgment  U  af- 
firmed, with  costs  to  respondent 

McOABTY,  COBFMAN,  and  GIDE30N,  JJ., 
concur.  THURMAN,  J.,  being  disqualified, 
did  not  sit  in' this  case. 


STUDBBAKER  BROS.  CO.  OP  UTAH  v. 
ANDERSON  et  aL    (No.  2875.) 

(Supreme  Court  of  Uteh.    Sept.  10,  1917.) 

1.  Sales    *a»261(6>  —  Wakkantt— Languaok 

COKSnTUTINO  EXPBESS  Wakkantt. 
Where  defendant  applied  to  plaintiff  for  an 
automobile  for  use  for  the  special  purpose  of 
carrying  people  to  and  from  his  hotel  and  the 
depot,  stating  that  he  possessed  no  knowledge 
concerning  an  automobile  and  would  rely  on 
plaintiff's  representations,  and  plaintiff's  sales- 
man represented  that  they  had  just  such  a  car 
as  defendant  wanted,  and  stated  that  they  guar- 
anteed it  to  be  in  perfect  condition  to  go  on' 
the  road  for  snch  purpose,  there  was  an  ex- 


press  warranty  that  the  car  WAaU  ran,  tKongh 
It  was  a  secondfaand  car. 

2.  Sales  €=>120— Bight  to  Rescind— Bbeacb 
OF  Warbantt. 

Though  on  breach  of  warranty  of  an  automo- 
bile the  buyer  mijcht  have  sued  for  the  differ- 
ence between  the  value  of  the  car  in  the  condi- 
tion warranted  and  its  value  in  the  condition 
In  which  it  was  sold,  he  might  rescind  instead 
and  recover  back  the  purchase  price. 

3.  Sai-es    <S=i»121  —  Right    to    Resciwd  — 
Waive*. 

A  buyer  did  not  waive  his  right  to  rescind 
the  purcnaae  of  an  automobile  for  breach  of 
warranty  that  it  would  run  by  repeatedly  taking 
it  back  for  adjustment  and  repairs,  where  noth- 
ing more  was  intended  than  to  olfer  the  seller 
ample  opportunity  to  put  the  car  in  condition 
so  that  it  would  run. 

4.  Sales  ®=3445(5)— Bbeach  of  Wabbanty— 
Rettjbn  of  Goods— Questions  toe  JtjRT. 

Where  there  was  a  sharp  conflict  in  the  evi- 
dence as  to  whether  the  buyer  of  an  automobile 
in  returning  it  to  the  seller  left  it, for  further 
repairs  or  whether  he  left  it  because  it  would  not 
run  and  do  the  work  for  which  it  was  warrant- 
ed, this  was  a  question  for  the  jury. 

Appeal  from  IMstrict  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Action  by  the  Studebaker  Bros.  Company 
of  Utah  against  William  Anderson  and  an- 
other. From  a  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Marloneaox,  Straup,  Stott  ft  Beck,  of  Salt 
Lake  City,  for  aweUant  Boyd,  De  Vine  & 
Ecdes,  of  Ogdoi,  and  Soren  X.  CbrlMenaen,  of 
Salt  Lake  C%ty,  for  respondents. 

CORFMAN,  3.  This  was  an  action 
brought  by  the  plaintiff  in  the  district  court 
of  Salt  Lake  county  to  recover  a  balance 
due  on  a  promissory  note  of  the  defendants 
given  for  the  balance  of  the  purchase  price 
of  an  automobile.  The  complaint  Is  in  the 
usual  form  of  an  action  upon  a  promissory 
note,  alleging  execution,  delivery,  and  non- 
payment on  the  part  of  the  defendants  and 
ownership  of  the  note  by  the  plaintiff. 
Briefly  stated,  the  answer  denies  the  execu- 
tion and  delivery  of  the  note  for  a  considera- 
tion; a(bnlts  nonpayment;  alleges  that  the 
note  was  obtained  from  the  defendants  by 
reason  of  f  ftiud  and  deceit  on  the  part  of  the 
plaintiff.  For  a  further  answer,  and  by  way 
of  connterdaim  against  the  plaintiff,  the 
answer  affirmatively  alleges  that  the  plain- 
tiff, on  March  81,  1913,  sold  to  the  defend- 
ants a  certain  Garford  automobile  for  $1,- 
400,  the  defendants  then  paying  S700  and 
giving  their  note  for  $700;  that  at  the  time 
of  the  sale  plaintiff  warranted  and  guaran- 
teed the  automobile  to  be  good  as  new,  in 
perfect  condition,  and  fit  for  the  use  of  car- 
rying passengers  to  and  from  the  New  Grand 
Hotel  at  Salt  Lake  City,  and  in  every  way 
capable  of  doing  the  work  for  which  it  was 
Intended;  tliat  on  April  1,  1913,  the  auto- 
mobile was  delivered  to  and  received  by  the 
defendants,  they  relying  on  the  said  repre- 
sentations of  the  plaintiff:  that  upon  receipt 
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of  the  aatoinoblle,  and  after  attempting  to 
use  It  In  a  proper  and  workmanlike  manner, 
the  defendants  found  tbe  automobile  to  be 
out  of  repair  and  incapable  of  being  operat- 
ed; that  tbe  defendants  thereupon  returned 
tbe  car  to  the  plaintiff  and  demanded  a  re- 
fund of  the  $700  paid  by  defendants  on  tbe 
purchase  price.  Defendants  prayed  for  Judg- 
ment against  the  plaintiff  for  $700,  with  in- 
terest, cancellation  of  the  note,  and  costs  of 
suit.  Tbe  plaintiff's  reply,  in  effect,  was  a 
denial  of  all  of  tbe  allegations  of  the  counter- 
claim except  that  therein  plaintiff  admitted 
that  the  automobile  was  out  of  repair  and 
alleged  that  it  was  returned  to  plaintiff  for 
repairs  and  received  by  plaintiff  for  that  pur- 
pose, and  also  alleged  that  the  car  was  pur- 
chased by  defendants  as  a  secondhand  au- 
tomobile after  they  had  tested  It  and  con- 
cluded that  it  was  a  good  bargain  at  $1,400 
with  tbe  exception  of  making  such  repairs 
as  might  be  necessary  to  put  and  keep  it  in 
such  condition  as  the  defendants  desired  to 
have  it.  Trial  was  to  a  Jury,  resulting  in 
a  verdict  for  the  defendants,  upon  which 
Judgment  was  entered  in  defendants'  favor 
as  prayed  for  in  their  counterclaim.  Motion 
for  a  new  trial  was  made  by  plaintiff.  The 
same  was  denied.    Plaintiff  appeals. 

nalntiff  assigns  as  errors:  The  rul- 
ings of  the  court  in  the  admission  and  re- 
jection of  testimony  over  plaintUTs  objec- 
tions; tbe  refusal  of  the  plaintiff's  requests 
for  a  directed  verdict  in  favor  of  plaintiff, 
and  tbe  denial  of  idaintiff's  motion  for  a 
new  trial  on  the  grounds  that  the  verdict 
of  the  Jury  was  contrary  to  law,  the  evi- 
dence, and  the  instructions  of  tbe  court. 
However,  as  the  case  is  presented  here  on 
brief  and  argument  of  counsel,  but  one  ques- 
tion is  involved,  namely.  Is  the  verdict  (Mf 
the  Jury,  and  the  Judgment  entered  thei«on. 
contrary  to  law  and  tbe  evidence? 

It  was  pleaded  in  tbe  counterclaim  of  de- 
fendants that  at  the  time  of  the  purchase  of 
the  automobile  in  question  plaintiff  "war- 
ranted and  guaranteed  the  said  car  to  be 
as  good  as  new  and  *  *  *  fit  for  the 
use  of  the  carrying  of  passengers  to  and  from 
tbe  New  Qrand  Hotel  at  Salt  Lake  City, 
and  in  every  way  capable  for  doing  the 
work  for  which  it  was  intended."  William 
Anderson,  one  of  the  defendants  and  man- 
ager of  the  Grand  Hotel  Company,  the  other 
defendant,  relative  to  the  car  being  guar- 
anteed, testified  as  follows: 

"March,  1013,  I  called  on  the  plaintiff  for  the 
purchase  of  a  car.  I  met  Mr.  Duffin.  Be  was 
salesman  for  the  company.  I  told  bim  I  was 
looking  to  bay  a  hotel  bug  or  carryall,  some- 
thing to  convey  people  to  and  from  the  New 
Grand  Hotel  and  the  depot  Mr.  Duffin  says: 
'We  have  exactly  what  you  want.  Here  is  a 
car  just — the  engine  in  this  car  has  just  been 
overhauled  by  ourselves,  in  their  own  siiops,  and 
we  guarantee  this  car  to  be  in  perfect  condition 
to  go  on  the  road  just  for  such  purposes  as  yon 
want  it.'  And  I  told  him  there  was  no  neces- 
sity of  any  demonstration  as  far  as  the  engine 
was  concerned,  that  tbe  Studebaker's  word  was 


good  enough  for  me,  and  I  knew  nothing  about 
an  engine  anyway;  I  am  not  an  expert  with 
an  automobile." 

Duffin,  the  plalntiff'8  saleBman,  testified 
concerning  tbe  sale: 

"The  first  conversation  wiUi  Mr.  Anderson, 
he  came  in  and  wanted  to  know  if  we  had  a 
car  that  would  suit  his  purpose  for  hauUng  pas- 
sengers from  the  hotel  to  the  depot  and  back. 
I  told  him  we  had  Just  such  a  car  on  die  floor, 

*  *  *  I  told  him  the  car  had  been  recently 
overhauled  and  was  in  good  condition.  •  •  * 
Car   was   in   good   condition   to   do   his  work. 

*  •  •  I  didn't  say  to  him  we  guaranteed  the 
car  to  be  as  good  as  new.  Never  mentioned 
guaranty  to  Mr.  Anderson  or  his  chauffeur." 

The  evidaice  condnslvely  shows  that  im- 
mediately after  tbe  defendants  purchased 
the  car  it  would  not  run.  It  was  taken  back 
for  repairs  and  adjustments  at  the  plaintiff's 
place  of  business  daily,  and  the  plaintiff 
failed,  after  repeated  efforts,  to  put  it  in  con- 
dition 00  that  it  could  be  operated. 

Further  testimony  was  given  by  the  de- 
fendant Anderson  in  regard  to  defendants 
returning  the  car  to  plaintiff: 

"The  car  was  finally  taken  back  to  the  Stude- 
bakera.  •  *  •  I  tendered  the  car  back  to  Mr. 
Duffin,  the  man  I  bought  the  car  from.  •  •  • 
I  did  that  when  they  refused  to  run  it  any 
more.  *  *  *  I  said,  'Here  is  the  car  back, 
Mr.  Duffin.'  I  says:  'Its  no  use  for  me  to 
bother  with  this  car  any  more.     It  won't  run, 

*  •  *'  I  said  that  to  Mr.  Duffin  that  day 
we  brought  the  car  back  and  refused  to  take  it 
any  more." 

Testimony  was  given  by  witnesses  for  the 
plaintiff  tending  to  show  that  when  the  de- 
fendants last  returned  the  car  to  the  plain- 
tiff it  was  left  for  further  r^^ira  to  be 
made  by  the  plaintiff;  that  it  was  repaired 
and  put  in  running  condition  by  plaintiff 
when  the  defendants  refused  to  again  re- 
ceive it 

[1]  It  is  contended  by  plaintiff  diat  the  er- 
pressions  made  by  its  salesman  concerning 
the  condition  of  the  car,  and  its  fitness  for 
use  were  merely  opinions  of  the  salesman, 
and,  as  a  matter  of  law,  did  not  amount  to 
a  warranty;  and,  farther,  there  is  no  im- 
plied warranty  attending  the  sale  of  a  sec- 
ondhand or  used  automobile.  Numerous  cas- 
es are  cited  by  plaintiff  in  support  of  plaln- 
tifTs  contention.  The  cases  cited  by  counsel 
and  the  case  at  bar  can  readily  be  distin- 
guished. The  mere  fact  that  after  the  pur- 
chasers had  received  the  cars  and  put  them 
to  use  breakages  occurred  and  evidence  of 
wear  were  discovered  rendering  the  cars  un- 
satisfactory to  the  purchasers,  those  cases 
hold,  was  not  a  breach  of  warranty,  express 
or  Implied.  Tbe  case  at  bar  presents  an 
entirely  different  proposition.  Here  the  de- 
fendants, according  to  the  undisputed  testi- 
mony, applied  to  the  plaintiff  for  an  auto- 
mobile to  use  for  a  special  purpose,  "some- 
thing to  carry  people  to  and  from  the  New 
Grand  Hotel  and  depot."  The  plaintiff's 
salesman  met  the  defendants'  application  by 
representing  it  had  Just  such  a  car,  "We 
have  exactly  what  you  want.    •    •    •    We- 
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(oarantee  thia  car  to  be  In  perfect  condition 
to  go  on  the  road  for  such  purposes  aa  you 
want  It."  We  think  from  the  foregoing  state- 
ments made  concerning  the  particular  car 
In  question  something  more  was  to  be  Im- 
plied, as  matter  of  law,  than  that  the  plaln- 
tur  could  sell  the  defendants  a  junk  pile  for 
an  automobile  and  then  escape  liability  there- 
for by  saying  sueh  statements  were  only 
"seller's  talk."  It  Is  quite  apparent  that  de- 
fendants' intent  and  purpose  was  to  purchase 
an  automobile  that  would  mn  and  carry 
passengers.  The  plalntlH  represented  and 
^aranteed  it  was  selling  the  defendants  Just 
such  a  car.  The  car  purchased  by  defend- 
ants wonld  not  run.  lliat  is  conceded.  The 
plalntiir,  after  repeated  efTorts,  failed  to 
make  it  run  so  as  to  meet  the  requirements 
for  which  It  was  sold  and  the  plaintiff  war- 
ranted it.  It  appears  from  the  evidence  that 
the  defendants  relied  implicitly  on  the  rep- 
resentations of  the  plaintUPs  salesman  that 
the  car  was  in  first-class  condition  for  use, 
and  that  it  would  l>e  a  serviceable  car  for 
the  carrying  of  passengers.  The  plaintiff 
was  advised  by  defendant  Anderson  that  he 
possessed  no  knowledge. concerning  an  auto- 
mobile, and  that  he  would  rely  on  the  repre- 
sentations of  the  plaintur,  as  he  expressed 
It,  "Studebaker's  word  Is  good  enough  for 
me."  So  far  as  the  record  here  shows  there 
was  nothing  in  the  appearance  of  the  car 
to  show  that  it  was  otherwise  than  in  per- 
fect condition  for  service,  or  that  it  would 
not  do  the  work  the  defendants  expected  to 
use  the  car  for. 

All  the  authorities  recognize  the  right  of 
the  defendants  to  complain  and  have  legal 
redress  under  such  circumstances  and  condi- 
tions as  attended  the  transaction  between 
plaintiff  and  defendants.  Whether  the  sale 
be  of  a  new  or  a  secondhand  car  the  repre- 
sentations made  by  the  plaintiff  amount  to 
no  less  than  an  express  warranty.  Bouchet 
V.  Oregon  Motor  Car  Co.,  78  Or.  230,  162  Pac. 
888;  White  Automobile  Co.  v.  Dorsey,  119 
Md.  251,  86  Atl.  617;  International  Harves- 
ter Co.  V.  Bean,  159  Ky.  842,  169  S.  W.  549; 
Investment  Co.  v.  Flick,  187  Mo.  App.  528, 
174  S.  W.  189;  Clark  v.  Johnston  &  Co.  (Ky.) 
42  S.  W.  844;  International  Harvester  Co. 
V.  Lawyer  (Okl.)  155  Pac.  617. 

[2]  It  Is  next  contended  by  plaintiff  that 
If  there  was  a  breach  t>f  warranty  on  the 
part  of  plaintiff,  the  defendants'  remedy  was 
an  action  for  damages  to  recover  the  dif- 
ference between  the  value  of  the  car  In  the 
condition  warranted  and  the  value  in  the 
condition  in  which  it  was  sold.  Undoubted- 
ly the  defendants  had  that  remedy,  but  it 
was  not  the  only  remedy  the  defendants 
could  Invoke.    As  stated  In  28  Cyc.  44: 

"For  a  breach  of  warranty  the  vendee  has 
the  right  to  rescind  the  contract  and  recover 
back  the  purchase  price,  or  he  may  retain  the 
vehicle  and  hold  the  vendor  for  bis  damages." 
Beri^,  Law  Antomobiles,  i  226;  White  Auto- 
mobile Co.  V.  Dorsey,  supnu 


It  la  further  contended  by  plaintifl  that 
if  the  defendants  returned  the  car  to  the 
plaintiff  for  repairs.  It  was  implied,  as  a 
matter  of  law,  that,  upon  proper  repairs 
being  made,  the  defendants  would  l>e  satis- 
fied with  the  car,  and  they  thereby  waived 
their  right  to  rescind  the  contract  of  sale, 
citing  in  support  of  that  doctrine,  Gentilli  v. 
Starace,  138  N.  Y.  140,  30  N.  B.  660;  Ault- 
man  &  Co.  v.  McEinney  (Tex.  Civ.  App.)  26  S. 
W.  266;  85  Cyc.  428;  Garr-Scott  &  Co.  v. 
Halverson,  128  Iowa,  603,  106  N.  W.  109; 
Aultman  ft  Go.  v.  Donnell,  9  Kan.  App.  813, 
60  Pac.  482.  It  would  serve  no  purpose  to 
enter  upon  a  discussion  of  these  cases.  The 
facts  and  circumstances  held  as  constituting 
a  waiver  in  the  cases  cited  by  plaintifl  were 
very  different  from  the  case  at  bar.  As  it  is 
stated  In  86  Cyc.  428,  dted  in  plaintirs 
brief: 

"Unless  there  is  a  definite  condition  to  that 
effect,  the  buyer  is  not  obliged,  as  a  condition 
precedent  to  recover  on  the  warranty,  to  al- 
low the  seller  to  remedy  defects.  •  •  •  So 
too  an  ansnccessful  effort  to  remedy  the  defects 
renders  tlie  seller  liable  on  iiis  warranty,  emd 
the  buyer  is  not  bound  to  allow  him  a  second 
opportnnity." 

Again  recurring  to  the  testimony  as  dis- 
closed by  the  record,  James  W.  Duffln,  plain- 
tiff's witness  and  salesman  who  sold  the  car, 
testified  that  after  the  defendants  received 
the  car  "it  was  brought  back  every  day." 

T.  L.  Davis,  a  witness  for  the  plaintiff,  and 
its  employs  for  the  purpose  of  operating  cars, 
testified: 

"Q.  Well  one  of  the  great  troubles  of  the  car 
was  you  conldn't  get  it  to  do  the  work,  wasn't 
it?  A.  That  was  the  trouble.  I  tried  to  drive 
it  ap  the  liill  going  north  past  the  police  sta- 
tion and  couldn't  make  it  I  hadn't  tried  it 
up  the  hill  before.  This  time  I  tried  to  make 
it  go  and  it  wouldn't  go.  Q.  Tou  reported  back 
there  was  no  nse  trying,  you  will  have  to  have 
new  parts?  A.  I  didn't  state  the  new  parts. 
Q.  Wnat  did  you  say?  A.  I  said  have  to  go  to 
tne  shop;  I  didn't  state  aa  to  new  parts.  Q. 
Ton  just  could  not  operate  It,  that  was  all?  A. 
That  was  the  whole  thing." 

At  most  the  record  shows  the  defendants 
intended  nothing  more  by  taking  the  car 
back  to  plaintiff  so  repeatedly  for  adjust- 
ments and  repairs  than  to  afford  the  plaintiff 
ample  opportunity  to  put  the  car  In  condi- 
tion so  that  it  would  run.  This  was  not  a 
waiver  of  defendants'  legal  right  under  their 
contract  to  hold  the  plaintiff  to  answer  for 
selling  them  a  worthless  car.  Kloch  v.  New- 
bury, 68  Wash.  158,  114  Pac.  1032. 

[4]  Then  a^in,  the  record  shows  there  is 
a  sharp  confiict  in  the  evidence  as  to  wheth- 
er or  not  the  defendants  in  returning  the  car 
to  plaintiff  left  it  for  further  repaira  The 
defendant  Anderson  testified  that  be  did 
not  do  so;  that  he  left  it  l)ecauae  it  would 
not  mn  and  do  the  work  for  which  the  de- 
fendants bad  purchased  it  and  the  plaintiff 
had  represented  and  guaranteed  it  wonld 
do.  We  think  this  and  the  other  questions 
involvM  in  this  controversy  wwe  properly 
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submitted  to  the  Jury  under  tbe  Instructions 
of  the  trial  court. 

The  Jury  having  found  the  Issues  against 
the  plaintiff,  the  Judgment  of  the  district 
court  should  be  affirmed.  It  is  so  ordered. 
Costs  to  respondents. 

FRICK,  O.  J.,  and  McCAKTY,  THUitr 
MAN,  and  GIDEON,  JJ.,  concur. 


KENT  et  al.  v.  OGDEN,  L.  &  I.  BY.  CO. 

(No.  3036.) 
(Supreme  Court  <Jf  Utah.    Sept.  10,  1917.) 

1.  Cabbiebs  €=»346(1)— Injubiks  to  Pbospbo- 
TivE  Passengeb— Weight  op  Evidence. 

While  evidence  respecting  the  surroundings 
at  a  crossing  and  that  there  was  no  light  pro- 
vided, or  conveniences  for  passengers,  is  im- 
portant, where  there  is  a  conflict  in  the  evidence 
respecting  the  cause  of  an  accident  to  a  person 
'  waiting  for  a  train  at  the  crossing,  or  with 
regard  to  the  conduct  of-  the  injured  person,  or 
where  there  are  no  eyewitnesses,  where  eyewit- 
nesses saw  just  how  the  accident  occurred  and 
saw  deceased  just  before  and  at  the  ver^  mo- 
ment the  collision  took  place,  their  evidence 
was  necessarily  controlling, 

2.  Evidence  (S=>591  —  Conolusiverkss  ok 
Paett  Intboducinq. 

Where  the  testimony  of  witnesses  introduc- 
ed by  plaintiffs  was  uncontradicted,  plaintiffs 
were  bound  thereby. 

3.  Cabbieks    ^=>339— Injubies    to   Prospec- 
tive Passenger— Pboximate  Cause. 

Where  a  person  waiting  for  a  train  at  a 
crossing  stop  crossed  the  track  as  the  train 
was  approaching,  but  .remained  so  close  there- 
to that  she  was  struck  by  the  train,  the  position 
carelessly  assumed  by  her  was  the  cause  of  her 
injury,  and  not  any  negligence  of  the  company 
respecting  the  speed  of  the  train  or  the  das- 
zling  brilliance  of  the  headlight^ 

4.  Cabbiebs  «=5»347(3)— Injubiks  to  Pbospec- 

TIVB     PASBENOEB   —   CONTBIBUTOBT     NEOU- 

QENCB— Questions  fob  Jubt. 
Where  a  person  waiting  for  a  train  at  a 
crossing  stood  so  near  the  track  as  to  be  struck 
by  the  train,  and  while  it  was  claimed  that 
the  headlight  was  brilliant  and  dazzling,  it  ap- 
peared that  the  rails  of  the  whole  track  were 
visible  to  persons  on  the  train  from  a  point  700 
or  800  feet  from  the  crossing,  and  up  to  the  in- 
stant deceased  was  struck,  the  court  should  not 
have  submitted  the  question  of  contributory  neg- 
ligence to  the  jury,  but  should  have  granted  a 
nonsuit  or  a  directed  verdict.' 
6.  Negligence    «=9llS(7)  — Variance— Con- 

tbibutoby  Neougence. 
While  the  plaintiCE  in  a  negligence  case  mast 
recover,  if  at  all,  on  one  or  more  of  the  acts  of 
negligence  set  forth  in  the  complaint,  yet  in  de- 
termining the  question  of  contributory  negli- 
gence the  jury  are  not  limited  to  the  acts  of 
neplipence  described  in  the  complaint,  but  may 
consider  any  fact,  inference,  or  circumstance 
disclosed  by  the  evidence  upon  that  subject. 
6.  Tbial  €=»244(4)— iNSTBUcnoNa— Singuno 

Out  Evidence  ob  Facts. 
In  charging  on  contributory  negligence  the 
court  should  not  undertake  to  name  the  specific 


'Wilkinson  v.  Railroad,  36  Utah.  UO,  99  Pae.  466: 
Pratt  V.  Light  A  Ry.  Co.,  38  UUh,  600,  Its  Pae. 
1032  ;  Bates  v.  Railroad,  38  Utah,  668,  U4  Pac.  627 : 
Steggell  T.   Salt  Lake  &   Utah  R.  Co.,  167   Pac.  237. 

■  Newton  v.  Railroad  Co.,  43  UUh,  219,  134  Pac. 
667;  Olbaon  v.  Utah,  L.  A  T.  Co..  46  Utah,  662,  161 
Pac.  76;  Odwald  v.  Railroad,  39  UUh,  246,  117 
Pac.  46. 


things  or  acts  which  the  jury  may  consider,  but 
should  merely  tell  the  jury  to  consider  the  evi- 
dence upon  that  subject  and  determine  the 
question  from  a  consideration  of  the  whole  evi- 
dence. 

Ajqpieal  from  District  Court,  Cache  Coun- 
ty; J.  D.  CaU,  Judge. 

Action  by  Joseph  B.  Kent  and  others 
against  the  Ogden,  Lc^gai)  &  Idaho  Railway 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Boyd,  De  Vine  &  Ecelea,  of  Ogden,  for  ai>- 
pellant.  C.  C.  Richards,  of  Ogden,  and  A,  A. 
Law,  of  Logan,  for  respondents. 

FRIOK,  O.  J.  The  plaintiffs  recovered 
Judgment  against  the  defendant  for  dam- 
ages for  the  death  of  one  Mary  Eveline 
Kent,  wife  of  the  plaintiff  Joseph  B.  Kent 
and  mother  of  the  other  plaintiffs  named  In 
the  caption.  The  defendant  appeals  from  the 
judgment.  The  principal  errors  assigned 
are,  that  the  evidence  falls  to  show  negli- 
gence on  the  part  of  the  defendant,  and  that 
the  evidence  conclusively  shows  that  the  de- 
ceased was  guilty  of  contributory  negligence 
as  a  matter  of  law,  and  that  therefore  the 
court  erred  In  refusing  to  sustain  defend- 
ant's motion  for  a  nonsuit  and  also  In  re- 
fusing to  direct  a  verdict  for  the  defendant. 

In  the  complaint  It  Is  in  substance  alleged 
that  on  the  27th  day  of  October,  1915,  about 
7  o'clock  p.  m.,  the  deceased,  while  walk- 
ing on  a  public  highway  waiting  for  a  train 
on  whldi  she  Intended  to  proceed  to  her 
home  In  Logan,  Utah,  about  five  miles  north 
from  said  crossing,  was  struck  and  killed 
by  a  train  of  cars  operated  on  the  defend- 
ant's Interurban  railway;  that  while  the 
trains  of  the  defendant  stopped  to  take  on 
and  let  off  passengers  at  said  railway  cross- 
ing, called  Anderson,  yet  the  defendant  had 
failed  to  provide  any  lights  or  any  other 
conveniences  for  the  deceased  In  waiting 
for  said  train  or  In  boarding  the  same; 
that  the  north-bound  train  was  then  past 
due,  and  while  the  deceased  was  waiting  for 
said  train  "near  said  track  In  the  darkness 
of  the  night,  and  supposing  that  she  was  a 
sufficient  distance  therefrom  to  avoid  the 
possibility  of  colliding  with  the  moving 
train,"  the  defendant  operated  a  train  on 
its  railway  track  aforesaid  with  a  brilliant 
electric  headlight,  which  dazzled  and  con- 
fused the  deceased;  that  In  approaching 
said  crossing  said  train  was  operated  at  an 
excessive,  dangerous,  and  negligent  rate  of 
speed,  to  wit,  about  40  miles  per  hour;  that 
"before  the  deceased  could  discover  the  peril 
she  was  In  and  remove  herself  therefrom, 
said  train  ran  against,  struck,  and  collided 
with  said  deceased,"  and  she  was  Instantly 
killed.  It  Is  also  alleged  that  the  train  did 
not  stop  at  the  crossing,  but  ran  by  it  at 
the  speed  aforesaid.    The  defendant  doiled 
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all  acts  of  negligence  and  pleaded  that  tbe 
colUaion  was  caused  by  the  negligence  Qt  tbe 
deceased.  Tbe  evidence  Is  not  very  yolnmi- 
soos,  and  Is  without  oonfllct.  Indeed,  the  de- 
fendant Introdnced  no  evidence  and  relied 
entirely  upon  the  evidence  produced  by  the 
plaintiff.  The  following  plat  wlU  assist  the 
reader  to  understand  the  ix^ts  hereinafter 
decided: 


The  two  carved  parallel  lines  marked  "R. 
R."  on  the  plat  indicate  the  railway  track. 
The  space  marked  "H.  W."  indicates  the 
public  highway  which  crosses  the  railway 
nt  a  point  commonly  known  as  Anderson's 
crossing.  The  lines  marked  "B"  indicate 
an  overhead  bridge  across  the  railway  track 
whidi  is  about  800  feet  south  from  the  high- 
way CTOssinjt.  T*e  point  marked  "A"  on 
the  plftt  on  the  highway  east  of  the  railway 
track  indicates  where  the  deceased  was  first 
seen  by  two  witnesses  who  were  on  the 
train  and  who  were  leaning  out  of  the  west 
car  window  as  the  train  passed  the  point 
marked  "B"  on  the  plat.  The  point  marked 
"X"   on  the   highway   Indicates   tb«   place 


where  the  deceased  was  standinu'  when  she 
was  struck  by  the  front  end  of  the  train,  and 
the  broken  lines  leading  from  point  "A" 
to  point  "X"  indicate  the  course  the  de- 
ceased followed  in  crossing  the  track  and  in 
then  turning  north  to  the  point  "X,"  where, 
as  before  stated  she  remained  standing.  The 
parallel  lines  on  either  side  of  the  track  In- 
dicate the  right  of  way  fences.  The  crossing 
In  question  is  a  coimtry  crossing  at  which 
the  defendant  maintained  no  station  build- 
ing, but  at  which  It,  nevertheless,  stopped  Its 
trains  on  signal  to  receive  or  to  discharge 
passengers. 

The  deceased  lived  at  Logan,  Utah,  and 
she  had  once  or  twice  before  the  day  of  the 
accident  boarded  one  of  its  trains  at  the 
crossing  in  qaestlon,  and  was  familiar  with 
the  surroundings.  On  October  27,  1916,  the 
evening  In  question,  the  train  was  due  at 
the  crossing  going  north  at  about  6  o'clock 
p.  m.  On  that  day  tbe  deceased  visited  her 
brother-in-law,  who  lived  about  three-quar- 
ters of  a  mile  from  the  crossing  in  question, 
and  who,  at  about  6  o'clock  p.  m.,  took  her 
to  the  crossing  in  his  buggy  to  meet  the 
train.  The  train  was  late,  however,  and 
after  waiting  about  three-quarters  of  an 
hour,  he  left  the  deceased  there  on  the  west 
side  of  the  trade  and  went  home.  The  train 
arrived  at  the  crossing  at  about  7  o'clock 
p.  m.,  and  was  running  at  a  speed  variously 
estimated  by  tbe  witnesses  of  from  25  to 
35  miles  an  hour.  It  seems  that  the  train 
(q;)erator  did  not  Intend  to  stop  at  the  cross- 
ing on  the  evening  in  question. 

[1,  i]  l%ere  is  mudi  evidence  respecting 
the  surroundings  at  the  crossing,  and  that 
there  was  no  light  provided  or  maintained 
there  by  the  defendant,  and  that  there  were 
no  conveniences  provided  for  prospective 
passengers  to  get  oft  or  On  the  trains,  etc 
In  cases  where  there  is  a  conflict  in  the  evi- 
dence respecting  the  cause  of  an  accident,  or 
with  regard  to  the  conduct  of  the  person 
who  is  injured,  or  where  there  are  no  eye- 
witnesses who  saw  the  accident,  all  of  those 
matters  are  Important;  but  in  a  case  like 
this,  where  we  have  eyewitnesses  who  saw 
Just  how  the  accident  occurred  and  who  saw 
the  deceased  Just  before  and  at  tbe  very 
moment  the  collision  took  place,  the  evi- 
dence of  the  eyewitnesses  is  necessarily  coq- 
trolling.  In  this  case  two  witnesses  who 
saw  the  accident  testified  on  behalf  of  the 
plaintiffs.  Their  testimony  is  uncontradict- 
ed In  any  particular,  and  therefore  the  plain- 
tiffs are  bound  thereby.  One  George  Maugh- 
an,  a  witness  called  by  plaintiffs,  testified 
that  he  was  on  the  north-bound  train  on  the 
evening  in  question;  that  tbe  train  was 
"about  an  hour  late";  that  there  were  two 
cars  In  the  train,  and  he  was  sitting  on 
the  west  side  in  one  of  them;  that  as  the 
train  came  around  the  curve,  at  the  point 
marked  "B"  on  the  plat,  he  leaned  out  of 
tbe  west  car  window.     His  testimony,  aa 
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recorded  in  the  bill  of  exceptions,  then  pro- 
ceeds as  follows : 

"Q.  What  did  you  see  that  attracted  your  at- 
tention, if  anything?  A.  Well,  I  didn't  see 
anything  when  I  was  right  under  the  bridge. 
Q.  As  you  came  around  it,  what  did  you  first 
notice?  A.  When  we  were  turning  tlie  bend 
there  was  a  light  thrown  around.  '  I  seen  a 
lady  there,  standing  there.  She  was  right  on 
the  east  side  of  the  track,  and  the  light  struck 
her.  She  followed  the  light  across  the  track. 
She  got  across  the  track  all  right.  When  she 
got  on  the  west  side  of  the  track  she  was  may- 
be right  on  the  end  of  the  ties  right  there, 
and  she  turned  her  head  to  the  north.  The 
light  was  facing  her  at  the  time  the  car  hit 
her.  Q.  That  is,  she  turned  her  face  to  the 
north?  A.  Yes,  sir.  Q.  And  her  back  to  the 
south?  A  Yea,  sir.  Q.  Tou  say  that  she  was 
about  at  the  end  of  lie  tie  west  of  the  west 
rail?  A.  Yes,  sir.  I  think  she  was  just  about 
on  the  end  of  the  tie,  maybe  standing  right  on 
the  end  of  the  tie,  a  little  mora  out.  *  •  * 
Q.  I  understood  you  to  say  when  you  first  no- 
ticed her  she  was  east  of  the  track?  A.  Yes, 
sir.  Q.  And  that  she  crossed  over  both  rails 
and  turned  and  looked  north?  A.  Yes,  sir. 
Q.  Did  you  notice  whether  she  was  walking, 
started  to  walk  after  she  had  crossed  the 
track?  A.  I  believe  that  she  either  took  one 
or  two  steps  to  the  north.  I  think,  as  near  as 
I  could  judge  in  the  short  time  there  was.  Q. 
Then  what  did  you  notice?  A  Why,  I  seen 
the  car  hit  her." 

This  witness  also  testified  that  when  the 
deceased  took  one  or  two  steps  to  the  north 
the  train  was  "20  or  SO  feet,  something  like 
that,  as  near  as  I  could  tell"  from  the  de- 
ceased.   The  witness  farther  testified: 

"Why,  I  know  that  when  she  nearly  got  to 
the  track  she  put  her  hand  in  the  light.  She 
put  her  left  hand  up.  She  was  then  on  the 
east  side  of  the  east  rail,  and  was  walking  west. 
She  put  it  somewhere  to  her  face  or  to  her  bead. 
It  was  the  hand  nearest  the  train." 

It  Is  not  necessary  to  quote  the  testimony 
of  the  other  eyewitness,  for  the  reason  that 
there  is  no  conflict  in  the  testimony  of  the 
two,  and  the  testimony  of  the  other  merely 
corroborates  the  witness  we  have  quoted  in 
so  far  as  he  testified  to  the  same  matters. 
The  other  witness,  however,  said  that  when 
he  saw  the  deceased  "she  was  standing  erect 
with  her  back  to  the  car;"  that  is,  the  ap- 
proaching train.  He  further  said  that  at 
that  moment: 

"I  thought  she  was  away  [from  the  track] 
far  enough  for  the  car  to  miss  her,  but  she  hap- 
pened to  be  close  enough  to  be  struck  by  the 
car." 

The  testimony  showed  that  the  deceiased 
was  49  years  of  age,  and  was  possessed  of 
all  her  faculties. 

[3]  Defendant's  counsel  contend  that  this 
Is  a  case  where,  In  view  of  the  undisputed 
evidence,  we  must  determine  the  question  of 
the  deceased's  negligence  as  a  matter  of  law. 
They  further  insist  that  the  principle  Involv- 
ed here  is  the  same  as  the  one  which  con- 
trolled the  three  cases  of  Wilkinson  ▼.  Rail- 
road, 35  Utah,  110,  90  Pao.  486,  Pratt  v. 
Light  &  Ry.  Co.,  88  Utah,  600,  llS  Pac.  1032, 
and  Bates  ▼.  Railroad,  38  Utah,  668,  114  Pac. 
527.  In  all  of  those  cases  it  was  held  that 
no  recovery  could  be  had  for  the  reason  that 


the  negligence  of  ttie  plalntUCs  In  those  cases 
was  the  proximate  cause  of  the  injuries  com- 
plained of,  and  in  view  that  the  evidence  was 
without  conflict,  it  was  the  duty  of  this  court 
to  determine  that  question  as  a  matter  of 
law.    In  those  cases  the  plaintiffs  attempted 
to  cross  railway  tracks  without  discharging 
the  duty  imposed  upon  them  by  law  of  listen- 
ing or  looking  for  approaching  trains  or  cars. 
The  only  difference  between  those  cases  and 
the  one  at  bar  is  that  the  deceased  contem- 
plated becoming  a  passenger,  and  that  she 
was  not  injured  while  In  the  act  of  crossing 
the  track,  but  was  Injured  after  she  had 
crossed  it  by  remaining  or  going  too  near  the 
track.    It  Is  very  clear  from  the  testimony 
that  the  deceased  saw  the  train  approaching 
from  the  south,  and  was  preparing  to  board 
it  when  it  came  to  a  stop.    The  inference  to 
be  deduced  from  all  the  evidence  is  also  very 
strong,  if  not  conclusive,  that  the  men  In 
charge  of  the  train  did  not  intend  to  stop  at 
the  crossing  in  question  on  that  trip,  but  in- 
tended  to  pass  on  northward.     As   before 
stated,  the  brother-in-law  of  the  deceased  left 
her  on  the  west  side  of  the  track,  but,  for 
some  unknown  reason,  die  must  have  passed 
to  the  east  side  again  after  her  brother-in- 
law  had  left  her.    At  all  events  she  was  seen 
a  few  feet  east  of  the  tieck  when  the  train 
was  some  700  or  800  feet  south  of  the  cross- 
ing on  which  she  was  standing.    The  testi- 
mony is  all  to  the  effect  that  passengers  get 
off  and  on  trains  from  the  west  side  of  the 
track.    Hie  deceased  therefore  again  passed 
to  the  west  side  to  board  the  train.    After 
having  crossed  the  rails,  however,  she  then 
turned  to  the  north,  and  took  one  or  two 
steps  in  that  direction.    She,  therefore,  did 
not  pass  beyond  the  danger  zone  of  the  ap- 
proaching train,  but,  as  the  witnesses  say, 
she  turned  parallel  with  the  track  and  stood 
facing  north  with  her  back  turned  to  the  ap- 
proaching  train.     She,   therefore,  stood  so 
near  the  track  that  the  front  car  struck  her 
and  threw  her  "six  or  eight  feet,"  as  the 
witnesses  put  it,  to  the  west  of  the  track.    In 
view  that  she  had  passed  entirely  over  both 
rails  and  then  turned  to  the  north  parallel 
with  the  track,  it  is  not  a  case  of  being 
strudt  by  a  train  while  in  the  act  of  crossing 
the  track,  but  it  presents  a  case  where  a 
pedestrian  has  had  ample  time  and  oppor- 
tunity to  reach  and  to  remain  at  a  place 
where  he  is  safe,  but,  neverthrieas,  places 
himself,  carelessly,  in  a  place  of  danger.    We 
say  carelessly  because  the  evidence  is  beyond 
dispute  that  there  was  nothing  to  detract  the 
deceased's  attention  and  nothing  to  confuse 
her  mind  or  to  obscure  her  vision.    Nor  was 
she  threatened  with  physical  hojury  from  di- 
verse sources  or  causes.    It  is  a  clear  case 
where  the  deceased  placed  herself  so  near 
a  railway  track  that  a  passing  train  must 
of  necessity  come  in  contact  with  her  per- 
son in  passing  along  and  over  the  track.    If 
there  is  any  difference  in  principle  between 
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tbls  case  and  the  three  cases  before  cited,  we 
tell  to  perceire  It  If  the  deceased  had  stood 
npon  the  track  nnder  the  ciicumstances  here 
disclosed  until  she  was  struck,  no  one  could, 
In  reason,  contend  that  the  position  which 
she  carelessly  assumed  was  not  the  proximate 
cause  of  her  Injury.  If  that  be  so,  how  can 
It  reasonably  be  contended  that  the  position 
which  she  carelessly  assumed,  so  near  the 
track  as  to  be  In  the  path  of  the  passing  cars, 
likewise  was  not  the  cause  of  her  Injury? 
Where  one  voluntarily  assumes  a  position 
on  or  so  near  a  railway  track  that  a  train 
of  cars  in  passing  on  the  track  must  neces- 
sarily strike  him,  can  reasonable  minds  dif- 
fer as  to  whether  his  act  in  so  placing  him- 
self was  the  proximate  cause  of  injury  In 
case  the  cars  strike  him?  We  think  not 
What  Is  there  to  differ  about?  It  is  physical- 
ly Impossible  for  one  to  escape  injury  if  he 
remains  either  on  or  so  near  a  railway  track 
as  to  be  in  the  path  of  a  passing  train  of 
cars.  Even  Children  are  aware  of  the  dan- 
ger under  those  circumstances.  This  case  is 
not  distinguishable  from  the  case  of  Steg- 
gell  T.  Salt  Lake  &  Utah  R.  Co.,  187  Pac.  237. 
[4]  The  only  remaining  question,  therefore, 
is,  Is  there  anything  In  the  evidence  from 
which  the  Jury  could  find  an  excuse  for  the 
conduct  of  the  deceased  in  taking  a  position 
so  near  the  railway  track?  Something  is 
said  by  plaintiff's  counsel  about  the  bril- 
liancy of  the  headlight  Under  the  statute  it 
was  the  duty  of  the  defendant  to  provide  its 
trains  with  headlights.  Had  it  failed  In  that 
the  failure  would  have  constituted  negli- 
gence. But  the  evidence  Is  conclusive  that 
the  rails  of  the  whole  track  were  visible  at 
the  point  where  the  deceased  was  standing. 
The  two  witnesses  saw  the  rails  when  they 
were  700  or  800  feet  south  of  the  crossing, 
and  continued  to  see  them  up  to  the  Instant 
the  deceased  was  struck  by  the  car.  What 
others  saw  she  must  be  deemed  to  have  been 
able  to  see.  As  pointed  out  before,  there  is 
nothing  disclosed  by  the  evidence  which 
would  excuse  her  conduct.  This  court  In  a 
number  of  cases,  has  Illustrated  and  applied 
the  conditions  and  drcamstances  under 
which  a  Jury  may  find  an  excuse  for  the  de- 
ceased's conduct  In  determining  the  question 
of  contributory  negligence.  See  Newton  v. 
Railroad  Oo.,  43  Utah,  219,  134  Pac.  SOT; 
Gibson  V.  Utah  U  &  T.  Co.,  46  Utah,  662,  151 
Pac.  76;  Oswald  v.  Railroad,  39  Utah,  245, 
117  Pa&  46.  In  the  first  two  cases  we  went 
as  far  as  permissible  to  go  In  permitting  a 
Jury  to  pass  upoa  the  questlcn  of  contribu- 
tory negligence.  In  the  last  case  dted  we 
held  that  the  plaintiff  was  prevented  from 
racorerlng  upon  the  ground  of  contributory 
negligence  as  a  matter  of  law.  In  those 
cases  it  Is  held  that  so  long  as  there  Is  any 
question  of  fact  upon  which  reasonable 
minds  may  differ  and  arrive  at  different  ccooi- 
cluslons  In  determining  the  question  of  neg- 
ligence or  contributory  negligence,  the  ques- 


tion is  for  the  Jory,  but  when  tliere  ars  no 
facts  or  circumstances  whidi  would  author* 
ise  reasonable  minds  to  differ,  the  qnestl(Mi 
bectnnes  one  of  law.  When,  as  in  this  case, 
there  can  be  no  doubt  whatever  regarding 
the  proximate  cause  of  the  accident  nor  any 
doubt  that  It  was  wholly  within  the  power 
of  the  deceased  at  any  moment  before  the 
collision  to  have  averted  it  by  merely  moving 
a  foot  or  two  out  of  the  zone  of  danger,  this 
court  cannot  shirk  its  duty  In  determining 
the  result  Before  a  Judgment  tor  damages 
can  be  sustained  thwe  must  be  some  act,  el< 
ther  of  oommlssloD  or  omission,  od  the  part 
of  the  defendant  in  the  action  constituting 
negUgence,  and  It  must  not  appear  as  a  mat- 
ter of  law  that  the  i^alntlff's  own  conduct 
caused  the  Injury  and  consequent  damages. 
If  no  negligence  Is  shown  on  the  part  of  the 
defendant,  or  If  it  appear  as  a  matter  of  law 
that  the  plaintiff's  Inexcusable  negligence 
caused  the  Injury  and  damages,  then  to  allow 
a  Judgment  for  damages  to  stand  would  be 
equivalent  to  transferring  property  from  one 
person  to  another  without  sanction  of  law, 
and  hence  without  right.  In  this  case  It  is 
quite  Immaterial  whether  the  defendant  was 
guilty  of  any  or  of  all  of  the  acts  complained 
of,  since  all  of  those  acts,  taken  either  singly 
or  In  combination,  merely  constituted  the  ul- 
timate, while  the  deceased's  inexcusable  con- 
duct constituted  the  proximate,  cause  of  the 
Injury. '  The  district  court  erred,  therefore, 
both  in  refusing  to  grant  defendant's  motion 
for  a  nonsuit  and  in  refusing  to  direct  the 
Jury  to  return  a  verdict  in  favor  of  the  de- 
fendant as  requested  by  the  defendant 

[6,  8]  A  number  of  the  court's  instructions 
are  also  assailed.  Those  that  are  more  es- 
pecially complained  of  were  given  by  the 
court  on  its  moticm  upon  the  question  of  con- 
tributory negligence.  The  court  In  Its  in- 
structions on  that  subject  enumerated  vari- 
ous things  which  It  told  the  Jury  they  might 
consider  In  determining  the  alleged  contribu- 
tory negligence  of  the  deceased.  Counsel  In- 
sist that  the  court  erred  in  that  regard  by 
enumerating  things  not  contained  in  the 
plaintiff's  complaint.  While  it  is  trae  that 
the  plaintiff  In  a  negligence  case  must  recov- 
er, if  at  all,  on  one  or  more  of  the  acts  of 
negligence  set  forth  in  his  complaint,  yet, 
in  determining  the  question  of  contributory 
negligence,  the  Jury  are  not  limited  to  the 
acts  of  negligence  described  In  the  complaint, 
but  they  may  consider  any  f&ct,  inference, 
or  circumstance  disdosed  by  the  evidence 
npon  that  subject  The  only  criticism  to 
whldi  the  court's  tustmctions  upon  that  sub- 
ject are  open  is  that  the  court  undertook  to 
name  specific  things  or  acts  which  the  Jury 
might  consider  in  determining  contributory 
negligence.  It  is  always  dangerous  for  a 
court  to  single  out  specific  things  or  acts  in 
charglag  the  Jury.  If,  in  doing  that  some 
acts  or  things  that  are  material  should  be 
omitted,  the  Instruction  would  be  vulnerable 
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to  attack,  and  might  require  a  reversal  of 
the  Judgment.  The  court  shoald  merely  tell 
the  Jury  to  consider  the  evidence  in  the  case 
upon  that  subject,  and  from  a  CMisldeiatlon 
of  the  whole  evidence  to  determine  the  ques- 
tion of  negligence  or  contributory  negligence, 
as  the  case  may  be.  We  do  not  hold  that  the 
instructions  complained  of  In  this  case  con- 
stitute reversible  error,  but  we  do  hold  that 
the  Instructions  should  not  have  been  given 
in  the  form  they  were  given. 

There  is  no  reversible  error  In  the  other 
assignment  relating  to  the  giving  of  instruc- 
tions and  in  refusing  the  requests  of  the  de- 
fendant Nor  did  the  court  commit  error  in 
the  admission  of  the  evidence  complained  of. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  to  the  dis- 
trict court  of  Cache  county,  with  directions 
to  grant  a  new  trial.    Costs  to  appellant. 

McGARTY,  CORFMAN,  THURMAN,  and 
GIDEON,  JJ.,  concur. 


NEW  lORK  BLOWER  CO.  v.  CARBON 

COUNTY  HIGH  SCHOOL  et  aL 

•(No.   2985.) 

(Supreme  Court  of  Utah.    Sept  10,  1017.) 

1.  Schools  and  Schooi,  Distbiots  ®=>81(2}— 

OONSTBUCTION     OF     BUILDINOS  —  REQUIBB- 

MENT  or  Bond — Ljabilitt. 
Though  Laws  1909,  c.  68,  |  1,  provides  that 
any  person,  contracting  with  the  state,  or  any 
village  or  school  district,  for  the  construction 
of  any  public  building,  or  for  any  public  work 
or  Improvements,  or  for  repairs  upon  any  puUic 
building  or  improvement  shall  be  required,  be- 
fore commencing  such  work,  to  execute  a  penal 
bond  for  the  faithful  performance  of  said  con- 
tract and  that  such  contractor  or  contractors 
shall  promptly  make  payment  to  all  persona 
supplying  labor  and  material  in  the  prosecution 
of  the  work  under  such  contract,  a  school  dis- 
trict is  not  liable  to  parties  supplying  labor  and 
material  for  failure  to  require  the  bond. 

2.  Schools  and  School  Districts  <g=s>81(2)— 
Construction  op  Bdildings  —  Require- 
ment of  Bond — Liability. 

Under  such  statute  the  boards  of  trustees 
are  not  personally  liable  for  failure  to  require 
the  bond. 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;  A-  H.  Christensen,  Judge. 

Action  by  the  New  York  Blower  Company 
against  the  Carbon  County  High  School  and 
others.  Judgment  dismissing  the  action,  and 
plaintiff  appeals.    Affirmed. 

Skeen  Bros.,  of  Salt  Lake  City,  and  J.  A. 
Howell,  of  Ogden,  for  appellant.  Thurman, 
Wedgwood  &  Irvine,  of  Salt  Lake  City,  L.  O. 
Hoffmann,  of  Price,  and  M.  P.  Braffet  and  F. 
Ericksen,  both  of  Salt  Lake  City,  for  re- 
spondents. 

FRIOK,  O.  J.  The  plaintiff,  in  Its  com- 
plaint, in  substance  alleged  that  the  Carbon 
County  High  School,  hereinafter  called  high 
school,  was  a  pul)lic  corporation,  and  that  the 
individual  defendants,  hereinafter  designated 
defendants,  constituted  the  board  of  trustees 


of  said  high  sdiool ;  thftt  prloi*  to  Octob»  15. 
1912,  said  high  school  entered  Into  a  ccmtract 
with  the  Wright-Osbom  Company,  herein- 
after called  contractor,  for  the  construction 
of  a  high  school  buUding  at  Price,  Carbon 
county,  Utah;  that  in  accordance  with  the 
terms  of  said  contract,  and  pursuant  to  the 
laws  of  this  state,  said  contractor  agreed  to 
perform  aU  the  labor  and  furnish  all  the  ma- 
terials necessary  to  complete  said  high  school 
building;  that,  relying  on  said  contract  the 
plaintiff  sold  and  delivered  to  said  contractor 
certain  materials,  of  the  value  <mC  $767,  all  of 
which  were  used  in  the  construction  of  said 
high  school  building,  no  part  of  wtdch  has 
been  paid  to  the  plaintiff;  that  the  said  high 
school  and  said  defendants  failed  to  require 
said  contractor  to  enter  Into  a  bond,  with 
good  and  sufficient  sureties,  conditioned  that 
the  contractor  would  promptly  pay  all  per- 
sons who  should  perform  labor  and  furnish 
materials  for  said  high  school  buUding  as  re- 
quired by  the  laws  of  this  state.  There  are 
other  allegations,  relating  to  the  filing  of  a 
petition  in  banJkruptcy  against  said  contrac- 
tor, and  ttiat  it  was  adjudged  a  bankrupt  be- 
fore said  building  was  fully  ownpleted,  and 
that  there  were  no  funds  arising  out  of  said 
contract  to  pay  plaintiff's  claim  or  any  part 
thereof. 

The  high  school  and  the  defendants  ap- 
peared In  the  action  and  filed  separate  de-  , 
murrers  to  the  complaint,  upon  the  ground 
that  the  same  does  not  state  f&cts  sufficient 
to  constitute  a  cause  of  action  against  any  oC 
the  defendants  named  in  the  title  of  the  ac- 
tion. The  district  court  of  Carbon  county 
sustained  the  demurrers,  and,  the  plaintiff 
electing  to  stand  upon  its  complaint,  Judgr 
ment  was  entered  dismissing  the  action.  Hie 
plaintiff  appeals,  and  now  insists  that  the  dis- 
trict court  erred  in  sustaining  the  demurrers, 
and  each  of  them. 

The  only  reason  plaintiff  assigns  why  the 
court  erred  in  sustaining  said  demurrers  is 
that  both  the  high  school  as  a  corporation 
and  the  individual  defendants,  constituting 
said  board,  are  liable  to  the  plaintiff  for  the 
materials  furnished,  because  they  failed  to 
require  the  contractor  to  execute  a  bond,  with 
sufficient  sureties,  conditioned  that  it  would 
promptly  pay  all  persons  for  labor  performed 
and  materials  furnished  and  used  in  the  con- 
struction of  said  high  scho<H  building,  as  pro- 
vided by  chapter  68,  §  1,  Laws  Utah  1909, 
which  so  far  as  material  here,  reads  as  fol- 
lows: 

"Any  person  or  persons  entering  into  a  for* 
mal  contract  with  the  state,  any  state  institu- 
tion, county,  city,  town,  village  or  school  dis- 
trict, for  the  construction  of  any  public  build- 
ing, or  the  prosecution  and  compIeti<Hi  of  uiy 
public  work  ojc  improvements,  or  for  repairs 
upon  any  public  buildin.?,  public  work  or  im- 
provement, shall  be  required  before  commencing 
such  work  to  execute  a  penal  bond,  with  good 
and  Buffident  surety  or  sureties,  for  the  faith- 
ful performance  of  said  contract,  with  the  addi- 
tional obligation  that  such  contractor  or  con- 
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tractors  slull  promptly  make  payment  to  all 
persons  supiilyuig  labor  and  material  used  in 
the  prosecution  of  tbe  work  provided  for  in 
such  contract;  and  any  person,  company,  as- 
sociation or  corporation  who  has  furnished  la- 
bor or  material  used  in  the  construction  or  re- 
pair of  any  public  building,  public  work  or  im- 
provement, payment  for  vrbich  has  not  been 
made,  shall  nave  the  right  to  intervene  and  be 
made  a  party  to  any  action  instituted  by  the 
obligee  on  the  bond  of  the  contractor,  and 
to  have  their  rights  and  claims  adjudicated  in 
such  action  and  judgment  rendered  thereou 
subject,  however,  to  the  prioritjr  of  the  claim 
and  judgment  of  the  obligee  therein." 

Plaintiff's  oouDsel  insists  that  both  the 
hlgb  school  as  a  (Corporate  entity  aod  the 
defendants  as  individuals  are  liable,  tor  the 
reason  that  they  have  failed  to  perform  a 
duty  imposed  by  statute,  which  was  to  be 
performed  for  plaintiff's  benefit  Ckiunsel 
have  dted  a  number  of  cases  in  virhlch  liabili- 
ty was  Imposed,  either  upon  the  school  dis- 
trict or  upon  the  school  trustees,  for  falling 
to  comply  ^ith  statutes  similar  to  the  one 
quoted  above.  Indeed,  in  Northwest  Ste^ 
Co.  V.  School  District,  76  Or.  821,  148  Pac. 
1134,  L.  R.  A.  1915F,  629,  Ann.  Cas.  1917B, 
1060,  the  school  district  was  held  liable  im- 
der  a  statute  which  In  terms  was  Just  like 
ours.  After  due  consideration,  however,  in 
the  case  of  Joseph  Nelson  Supply  Co.  v. 
Leary,  164  Pac.  1047-1051,  we  refused  to  fol- 
low or  be  boond  by  the  decision  in  the  Oregmi 
case,  and  we  there  held  that  under  onr  stat- 
ute the  school  district  was  not  liable  to  those 
who  have  perfonned  labor  or  furnlBhed  ma- 
terial to  the  contractor  for  falling  to  require 
it  to  execute  the  bond  mentioned  in  the  stat- 
ute. We  there  set  forth  our  reasons  why  we 
refused  to  hold  the  school  district  liable  un- 
der the  provisions  of  Aur  statute,  and  it  Is  not 
necessary  to  repeat  the  reasons  here.  While 
1q  that  case  It'  was  also  contended  in  argu- 
ment that  the  individuals  constituting  the 
board  of  trustees  were  also  liable,  yet,  as  was 
pointed  out,  the  trustees  were  not  made  par- 
ties to  that  action,  and  for  that  reason  we  did 
not  pass  upon  the  question  of  their  liability 
under  our  statute.  That  question  is,  how- 
ever, now  squarely  presented. 

The  liability  of  school  trustees  has  fre- 
quently been  before  the  courts  under  statutes 
in  some  respects  similar  to  ours.  In  most 
instances,  however,  the  statute.  In  explicit 
terms,  imposed  the  duty  either  upon  the 
school  district  or  upon  the  trustees  to  require 
the  bond,  while  in  oar  statute,  rb  pointed  out 
In  Joseph  Nelson  Supply  Co.  v.  Leary,  supra. 
It  is  not  directly  Imposed  on  any  one  except 
the  contractor.  In  Michigan,  where  the  doty 
Is  directly  imposed,  it  has  been  held  by  a 
divided  court  that  the  individual  trustees 
were  liable  for  falling  to  require  such  a  bond. 
Owen  T.  HUl,  67  Mich.  43,  34  N.  W.  649; 
Plnmmer  ▼.  Kennedy,  72  Mich.  298,  40  N.  W. 
433.  Up<Hi  the  other  hand,  the  Supreme 
Courts  of  Minnesota  and  of  Kansas,  under 
statutes  similar  to  the  Michigan  statute,  ar- 
rived at  oiq;>osite  conclusions.  Ihk  v.  Duluth 
City,  58  Minn.  182,  69  N.  W.  960;  Freeman  t. 


City  of  Cbanute,  63  Kan.  673,  66  Pac.  647. 
Similar  statutes  were  also  before  the  courts 
in  Pressed  Brick  Co.  v.  School  District,  79 
Ma  App.  669 ;  Plumbing  Supply  Co.  v.  Board 
of  Education,  32  S.  D.  270,  142  N,  W.  1131; 
Monnier  v.  Qodbold,  116  La.  166,  40  South. 
604.  5  £..  R.  A.  (N.  S.)  463,  7  Ann.  Cas.  768. 

[1, 2]  In  all  of  tbe  cases  last  dted,  as  wdl 
as  in  others  that  could  be  dted,  the  boards 
of  trustees  are  held  not  liable  to  those  who 
had  furnished  labor  or  materiahs,  or  both, 
for  the  construction  of  public  school  build- 
ings. Nor  upon  sound  reasoo  and  principle 
can  we  see  why  the  defendants  should  be 
held  liable  under  a  statute  like  ours.  To  say 
the  least,  the  duty  is  not  cast  upon  either  the 
defendants  or  the  high  school  In  express 
terms  to  exact  such  a  bond.  It  Is  quite  clear 
from  the  statute,  however,  that  it  was  in- 
tended that  the  contractor  should  execute  such 
a  bond.  The  statute,  however,  does  not  say 
that  either  the  defendants  or  the  high  school 
shall  require  the  contractor  to  execute  such  a 
bond.  It  Is  equally  clear  that  under  the  stat- 
ute neither  the  defendants  nor  the  high 
school  oould  compel  such  a  bond,  but  the  most 
that  could  be  done  in  that  regard  would  have 
been  to  refuse  to  enter  Into  the  contract  un- 
less or  until  such  a  bond  was  executed.  The 
plaintiff  could  have  refused  to  sell  its'  materi- 
als to  the  contractor  until  a  bond  had  been 
provided,  and  It  was  also  within  Us  power  to 
demand  that  the  defendants  require  such  a 
bond  from  the  contractor.  If  such  a  demand 
had  been  made,  and  the  defendants  had  then 
wiUf ully  refused  to  require  the  contractor  to 
execute  such  a  bond,  a  different  question 
would  be  presented. 

Ordinarily,  at  least,  where  one  claims  that 
an  offloer  is  by  law  bound  to  do  a  particular 
thing  for  his  benefit,  he  is  required  to  make 
a  demand  before  bringing  an  action  against 
such  offloer.  Such  a  demand  would  clearly 
be  necessary  in  case  the  dalmant  desired  to 
bring  a  cocrdve  action  against  the  oflJcer. 
While  It  may  not  be  necessary  in  all  cases  to 
make  a  demand  upon  an  officer  or  upon  a 
board  to  act  before  he  or  it,  as  the  case  may 
be,  can  be  held  liable  for  neglecting  or  falling 
to  perform  a  duty  imposed  by  law,  yet,  where, 
as  In  this  case,  a  personal  liability  is  sought 
to  be  imposed  for  falling  to  do  an  official  act, 
it  should  be  made  to  appear  that  the  failure 
to  perform  the  alleged  act  was  willful  or  at 
least  grossly  negligent  If  the  Legislature 
bad  Intended  to  imimse  a  personal  liability 
npoa  the  defendants  for  failing  to  require  the 
contractor  to  execute  the  bond  mentioned  In 
the  statute,  it  would  have  been  an  easy  mat- 
ter to  have  indicated  that  intention  in  apt 
language.  Not  haTlng  done  so,  this  court, 
upon  whom  Is  cast  the  ultimate  duty  of  de- 
termining the  legislative  intent,  should  not 
import  into  the  statute  by  construction  that 
which  is  not  fairly  implied,  where,  as  here 
the  consequences  are  not  only  drastic,  but  un- 
der certain  circumstances  might  easily  spell 
ruin  for  some  of  the  individual  trustees.    Nor, 
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AS  pointed  oat  to  Joseph  Nelson-  Supply  Co.  v. 
Leary,  supra,  Is  such  a  construction  necessary 
under  our  statute. 

Under  Comp;  Laws  1907, 1 1400X,  the  plabi- 
tifl  had  an  adequate  remedy  by  iHlnging  an 
action  against  the  high  school  before  the 
money  arising  out  of  the  contract  was  paid 
dther  to  the  contractor  or  on  his  order.  The 
contractor  was  powerless  to  defeat  the  plain- 
tiff's claim  by  making  an  assignfnent  of  the 
contract  price  to  any  one.  In  view  of  the 
terms  of  our  statute,  and  to  view  of  the 
authcMTltles  last  above  dted,  we  feel  constrain- 
ed to  hold  that  the  todlvldual  defendants  are 
not  Uable.  Nor,  to  view  ot  the  decision  to 
Joseph  Nelson  Supply  Co.  v.  Leary,  supra.  Is 
the  high  school  liable.  For  the  ;%asoii8  stat- 
ed, therefore,  the  district  court  of  Carbon 
county  did  not  err  to  sustaining  the  de- 
murrers and  to  Altering  Judgment  dismissing 
the  actloa 

The  Judgment  Is  therefore  affirmed,  with 
costs  to  respondents. 

Mccarty,  corfman,  and  gideon,  jj., 

concur.  THURMAN,  J.,  being  dlsquaUfled, 
did  not  sit  to  this  case. 


BLAKE  et  al.  v.  BOSTON  DEVELOPMENT 

CO.  et  al.  (No.  3077.) 

(Supreme  Court  of  Utah.     Sept  10,  1817.) 

1.  Action  «=»50<9)  —  Joindbs  o»  Caubbb  — 
Pabties  and  Intbsests  Involved. 

In  an  action  by  stockholders  against  a  cor- 
poration and  its  officers  and  directors,  the  com- 
plaint alleged  various  illegal  and  wrongful  acts 
by  the  officers  and  directors,  whereby  v.,  who, 
it  was  alleged,  controlled  and  dommated  the 
corporation  and  its  business  affairs,  bad  ac- 
quired its  property  and  stock  and  a  note  execut- 
M  by  the  corporation  in  his  favor,  and  that  they 
had  levied  a  number  of  illegal  assessments  on 
the  Bto<±  of  the  corporation.  It  prayed  for  an 
injunction  against  the  sale  of  the  stock  to  pay 
one  of  such  assessments,  and  that  all  of  the  as- 
sessments be  set  aside  and  annulled,  and  that 
the  officers  and  directors  make  a  full  and  com- 
plete accounting  of  all  the  assets  and  stock  of 
the  corporation,  and  that  the  note  in  question 
be  surrendered,  canceled,  and  annulled.  Held, 
that  the  complaint  improperly  joined  causes  of 
action  in  favor  of  the  corporation  against  the 
officers  and  directors  and  causes  of  action  m 
favor  of  plaintiff  against  the  corporation,  since, 
notwithstanding  the  alleged  control  of  V.  over 
the  corporation  s  officers  and  directors,  the  caus- 
es of  action  to  annul  and  enjoin  the  assessments 
were  causes  of  action  in  plaintiff's  favor  against 
the  corporation,  while  the  causes  of  action  based 
on  the  wrongful  acts  of  the  officers  and  directors 
were  causes  of  action  in  its  favor,  though  en- 
forced by  the   stockholders  on  its  behalf. 

2.  Pleading  «=>52(2!)  —  SEa'ARATE  Statement 
—  Distinct    Catjses   o»    Action    in    One 

COUBT. 

The  complaint  also  improperly  joined  to  a 
single  statement  separate  and  distinct  causes 
of  action  in  favor  oi  plaintiffs  and  against  the 
corporation,  as  each  assessment  was  a  completed 
transaction,  and  if  wrongful  a  separate  and  dis- 
tinct cause  of  action,  and  the  corporation  was 
entitled  to  have  each  assessment  stated  sep- 
arately in  order  that  it  might  interpose  any 
defenses  it  might  have. 


3.  PulADINO  4S>52(2)  —  SXPABATB  STATIOIENT 

or  OAnsES. 
In  an  action  by  a  corporation  or  its  stock- 
holders against  its  officers  who  have  been  dere- 
lict, mismanaged  its  affairs,  and  wrongfully  ap- 
propriated its  property,  wrongful  acts  charged 
against  the  same  individuals  may,  as  a  rule,  be 
incorporated  in  one  statement  in  the  complaint 
regardless  of  how  numerous  or  how  involved 
the  alleged  wrongs  may  be,  as  the  wrong  consists 
in  appropriating  the  property  rights  of  the  cpr- 
poration,  and  that  wrong  constitutes  but  one 
cause  of  action. 

Appeal  from  District  Court,  Salt  lAko 
County;  George  F.  Goodwin,  Judge. 

Action  by  Thomas  W."  Blake  and  others 
against  tfte  Boston  Development  Company 
and  others.  From  a  Judgment  dismissing  the 
action  <m  demurrer,  platotUSs  appeal.  Af- 
firmed. 

Skeen  Bros.,  of  Salt  Lake  City,  for  appel- 
lants. Smith  &  McBroom,  of  Salt  Lake  City, 
for  respondents.  • 

FRICK,  0.  J.  Thomas  W.  Blake  orlgtoally 
commenced  this  action.  In  his  complatot  he 
alleged  that  he  brought  the  action  "for  him- 
self and  for  all  other  stockholders  and  cred- 
itors of  the  Boston  Development  CDompany," 
a  corporation.  The  action  was  brought 
against  said  company,  and  agatost  Fred  H. 
Vahrenkamp,  R.  B.  Garff,  Thomas  Austin, 
R.  H.  Wtoder,  B,  F.  Fitzgerald,  and  Samuel 
StlllmaB  who,  It  was  alleged,  "are  now, 
and  dortog  the  times  hereafter  mentioned 
have  been  the  directors  and  officers  of  said 
corporation,  having  the  complete  management 
and  control  of  Its  business  affairs,"  and  who 
will  heretaaftOT  be  designated  officers  and 
directors.  Various'  matters  are  set  up  to  the 
original  complaint,  to  which. the  defendant 
corporation  demurred,  and  the  demurrer  was 
sustained.  An  amended  complaint  was  then 
filed  by  the  platotlff  Blake,  which,  however, 
buffered  the  same  fate.  In  view  that  Blake 
obtataed  leave  of  court  to  ffie  another  amend- 
ed complatot,  which  superseded  the  first  two, 
we  need  not  refer  to  the  first  two  complaints 
further.  In  the  last  complaint  ffled  certain 
other  parties,  who  claimed  to  be  stockhold- 
ers of  said  corporation,  to  wit,  V.  A.  Kedney, 
Lewis  T.  Cannon,  Edward  Chris.tiausen, 
Joseph  Oborn,  James  Obom,  William  Oborn, 
and  D.  A.  Skeen,  were  added.  They  are 
styled  toterveners,  but  how  and  when  they 
were  permitted  to  Intervene  to  the  action  the 
record  does  not  disclose.  We  shall  treat 
those  so-called  toterveners'  as  plaintiffs,  stoce 
that  Is  the  real  character  tbey  assume  to  the 
action.  The  last  complatot  Is.  too  volumtoous 
to  be  set  forth  at  length  to  this  optolon.  We 
shall  state  the  substance  of  the  last  amended 
complatot  as  briefly  as  possible. 

After  again  alleging  the  purpose  of  the  ac- 
tion and  that  the  todlvldual  defendants  con- 
stituted the  officers  and  directors  of  said 
corporation.  It  is  alleged  that  all  of  the  par- 
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ties  we  bATe  designated  plaintiffs,  Including 
Blake,  are  stockholders,  and  that  each  one 
of  them  Is  an  owner  of  a  certain  nnmber  of 
shares  of  the  capital  stock  of  sudi  corpora- 
tion, the  exact  number  owned  by  each  b^ng 
stated,  the  aggregate  nnmber  to  owned 
amounting  to  7,660  shares.  It  Is  alleged  that 
the  defendant  Fred  H.  Vahrenkamp,  the  pro- 
moter of  said  Incorporation  at  the  time  it 
was  Incorporated,  transferred  to  It  "three  un- 
patented mining  claims  then  not  known  and 
since  demonstrated  to  be  of  no  actual  intrin- 
sic value.  In  full  payment  of  Its  entire  capital 
stock  of  one  hundred  thousand  UOO.OOO) 
shares,  all  of  which,  excepting  only  four 
shares,  was  issued  to  the  said  Vahrenkamp"; 
that  since  said  corporation  was  organized 
said  Vahrenkamp  has  dominated  and  control- 
led all  of  its  officers  and  directors,  and 
through  them  he  has  controlled  and  directed 
its  business  affairs;  that  he,  with  the  co- 
operation of  bald  ofScers  and  directors,  has 
grossly  mismanaged  the  business  affairs  of 
said  corporation;  that  said  Vahrenkamp,  act- 
ing on  behalf  of  said  corporation,  obtained  a 
lease  and  option  to  purchaE«  certain  mining 
claims ;  that  he  took  the  "tittle  to  said  lease 
and  option  in  his  own  name,"  and  wrongfully, 
and  fraudulently  failed  to  have  said  lease 
and  option  transferred  to  said  corporation, 
and  thereafter  caused  the  authorized  cap- 
ital stock  of  said  corporation  to  be  increased 
from  100,000  shares  to  500,000  shares  by  hav- 
ing the  articles  of  incorporation  amended  to 
that  effect,  and  that  all  of  said  stock  was 
Issued  to  said  Vahrenkamp;  that  he  has 
caused  ore  shipments  from  the  property 
leased  as  aforesaid  to  be  made  in  his  own 
name,  "without  fully  recognizing  the  interests 
of  said  corporation  in  said  property  or  the 
proceeds  of  the  sale"  of  said  ores;  that  said 
Vahrenkamp  has  from  time  to  time  present- 
ed false  and  fraudulent  dalms  against  said 
corporation,  and  the  officers  and  directors 
"have  permitted  the  said  Vahrenkamp  to 
cause  Tarlous  and  numerous  large  credits  In 
bis  favor  to  be  entered  ui>on  such  books  and 
records  as'  were  kept  by  said  corporation"; 
that  the  officers  and  directors  authorized  the 
execution  and- delivery  of  a  certain  promis- 
sory note  of  said  corporation  for  fl7,000  to 
said  Vahrenkamp,  whldi  note  "was  Issued 
without  adequate  or  any  consideration,  and 
operatesr  as  a  fraud  upon  the  rights  of  the 
stockholders  of  said  corporation";  that  said 
Vahrenkamp  and  said  officers  and  directors 
have  failed  and  neglected  "to  keep  proper  and 
complete  books  and  records"  of  the  business 
transactions  of  said  corporation;  that  said 
officers  and  directors  have  entered  Into  a 
certain  contract  with  a  certain  corporation 
and  have  concealed  the  same  from  the  stock- 
holders, whldi  contract  Is  alleged  to  be  det- 
rimental to  the  Interests  of  the  corporation; 
that  the  officers  and  directors  have  permit- 
ted a  large  amount  of  the  treasury  stock  of 
167  P. 


said  corporation  to  be  issued  to  various  in- 
dividuals without  consideration,  ana  that 
said  Vahrenkamp  was  permitted  to  take  from 
the  treasury  of  said  corporation  large  blocks 
of  stock  without  paying  the  said  corporation 
any  consideration  whatever.  It  Is  further 
alleged  that  In  January,  1916,  the  officers  and 
directors,  "while  the  only  property  of  any 
value  owned  by  said  corporation  was  being 
held  by  the  said  Vahrenkamp  and  Garff,  voted 
H  levy  of  an  assessment  upon  and  against  all 
outstanding  capital  stock"  of  said  corpora- 
tion to  develop  the  property  leased  as  afore- 
said and  which  lease  stood  in  the  name  of 
said  Vahrenkamp;  that  the  assessment  on 
the  stock  of  said  Vahrenkamp  and  of  said 
officers  and  directors  was  paid  by  false  and 
fraudulent  credits;  that  on  the  25th  day  of 
August,  1916,  said  officers  and  directors 
wrongfully  levied  another  assessment  on  all 
of  the  capital  stock  of  said  corporation,  at 
which  time  the  prior  assessment  had  not 
been  paid  Into  the  treasury  of  said  corpora- 
tion; that  said  officers  and  directors  "wrong- 
fully and  fraudulently  permitted  payment  of 
said  assessment  to  be  made  by  post-dated 
checks  and  notes,  and  by  charging  them  to 
the  account  of  said  Vahrenkamp,"  and  others, 
the  amounts'  so  charged  being  stated.  It  is 
further  alleged  that  in  January,  1917,  a  fur- 
ther assessment  was  wrongfully  levied  by 
said  directors,  the  facts  in  that  regard  being 
stated  in  detail.  It  is  also  alleged  that  all 
of  the  foregoing  wrongful  and  fraudulent 
acts'  and  transactions  have  been  called  to 
the  attention  of  said  officers  and  directors  of 
said  corporation,  but  without  avalL  The 
plaintiffs  then  conclude  the  complaint  In  the 
following  words: 

"That  plaintiffs  have  likewise  directed  the  at- 
tention of  the  stockholders  to  said  fraudulent 
practices,  but  have  been  wholly  unable  to  secure 
relief  because  the  guilty  directors,  by_  reason  of 
their  stock  holdings,  control  the  affairs  of  said 
corporation,  and  putintiffs  have  no  plain,  speedy, 
and  adequate  remedy  at  law." 

The  alleged  wrongful  and  fraudvlent  trans- 
actions and  practices  of  said  Vahrenkamp 
and  said  officers  and  directors  are  set  forth 
in  the  complaint  with  great  particularity  and 
detail,  of  which  the  foregoing  statement  is 
but  a  very  brief  synopsis.  The  statement, 
though  brief.  Is,  however,  sufficient  to  show 
the  nature  and  character  of  the  wrongs  that 
are  complained  of,  and  we  shall,  In  as  few 
words  as  possible,  outUne  the  nature  of  the 
relief  that  plaintiffs  desire  to  obtain. 

They  pray  judgment  (1)  that  said  corpora- 
tion and  officers  and  directors  be  enjoined 
from  selling  the  capital  stock  to  pay  the  as- 
sessment  levied  on  January  12, 1917;  (2)  that 
said  corporation  and  said  officers  and  direct- 
ors be  required  to  "show  cause  why  a  re- 
ceiver should  not  be  aK>olnted  to  take  im< 
mediate  possession  of  all  of  the  assets  of 
said  corporaticm  that  stand  In  the  name  of 
the  corporation  or  In  the  name  of  the  def  rad- 
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ant  R.  B.  Gatff,  or  of  the  defendant  Fred  H. 
Vahrenkamp,  or  any  other  person,  and  to 
hold  the  same  subject  to  farther  order  of 
the  court";  (3)  that  the  assessments  levied 
August  25,  1916,  and  January  12,  1917,  be 
declared  Illegal,  fraudulent,  and  void  and 
that  all  sales  of  stock  made  under  said  as'- 
sessments  be  set  aside  and  annulled,  "and 
that  the  plaintiff  and  the  interveners  &hall  be 
decreed  the  owners  and  holders  of  any  stock 
80  Illegally  sold";  (4)  "that  the  said  Individ- 
ual defendants  and  each  of  them  be  required 
to  make  a  full  and  complete  accounting  of 
all  of  the  assets  and  stock  of  said  corporation, 
and  that  the  court  decree  all  the  stock  wrong- 
fully Issued  to  be  Illegal  and  void,  and  that 
the  court  decree  the  promissory  note  for 
seventeen  thousand  ($17,000)  dollars  issued 
to  the  said  Fred  H.  Vahrenkamp,  and  all 
other  entries,  notes,  and  contracts  Issued, 
made,  or  executed  without  consideration  or 
without  authority  of  law,  to  be  fraudulent 
and  void,  and  direct  that  they  be  surrender- 
ed, canceled,  and  annulled";  (5)  for  general 
relief. 

To  the  amended  complaint  the  corporation 
interposed  a  motion  and  demurrers,  both 
general  and  special.  The  grounds  in  the  mo- 
tion and  st)ecial  demurrers  are  in  many  re- 
spects identical,  and,  in  substance,  are  that 
separate  and  Independent  causes  of  action  are 
commingled;  that  there  are  several  causes  of 
action  improperly  united  in  the  complaint; 
that  there  is  a  cause  of  action  stated  In  fa- 
vor of  the  corporation  and  against  the  offi- 
cers and  directors  of  the  corporation;  and 
another  alleged  cause  of  action  is  stated 
against  the  Incorporation  for  an  injunction, 
and  still  another  to  annul  and  set  aside  cer- 
tain assessments,  and  a  farther  cause  of  ac- 
tion on  behalf  of  the  plaintiffs  for  personal 
relief.  The  district  court  sustained  both  the 
motion  and  the  demurrers,  and,  plaintiff  re- 
fusing to  plead  further,  the  court  entered 
Judgment  dismissing  the  action.  Plaintiffs 
appeal,  and  assign  the  rulings  of  the  court  as 
error. 

[1, 2]  It  seems  to  us  that  there  is  no  es- 
cape from  the  conclusion  that  there  are  sev- 
eral causes  of  action  commingled  in  the  com- 
plaint in  a  Btngle  statement.  It  cannot  be 
doubted  that,  notwithstanding  the  alleged 
contrcrf  that  Vahr^ikaDip  had  over  the  offi- 
cers and  directors  of  the  corporation,  and 
therefore  over  the  corporation,  the  cause  of 
action  to  annul  and  to  enjoin  the  assessments 
levied  on  the  capital  stock  Is  manifestly 
against  the  cotporation,  and  that  It  oonid  be 
«iJolned  regardless  of  the  power  or  influence 
of  any  one  or  of  all  the  officers  and  direc- 
tor. It  is  clear  that  each  assessment  is  a 
completed  transaction,  and  if  wrong  consti- 
tutes a  complete  and  independent  wrong  In 
itself.  For  example :  The  assessmeat  of  Au- 
gust, 1916,  was  a  complete  transaction,  and 
If  wxvmgfal  or  unlawful  constitiited  complete 


and  lndQ>endent  'trroag  and  thus  a  sepatste 
cause  of  action.  The  same  is  true  respectiiig 
the  assessment  of  January,  1917.  Moreover, 
the  levying  of  an  assessment  is  a  corporate 
act,  and  if  a  cause  of  action  exists  at  all 
respecting  the  levying  of  the  assessment  it 
is  In  favor  of  the  stockholder.  With  respect 
to  the  levying  of  an  assessment  on  his  stock, 
the  cause  of  action.  If  there  be  one,  is  against 
the  corporation. 

In  Tutwiler  v.  Tuskaloosa,  etc.,  Co.,  89 
Ala.  391,  7  South.  39S,  a  stockholder,  for  him- 
self and  others,  commenced  an  action  to  en- 
join the  sale  of  his  stock  by  the  corporation, 
and  in  the  same  action  he,  as  did  plaintiffs 
In  the  case  at  bar,  also  alleged  varions 
wrongs  against  other  stockholders  and  de- 
manded an  accounting  from  them.  The  So- 
preme  Court  of  Alabama,  in  passing  upon  the 
objection  that  several  causes  of  action  were 
Improperly  Joined,  said: 

"A  bill  claiming  such  relief  [to  enjoin  the 
sale  of  stock]  is  a  bill  against  the  corporation 
as  the  only  necessary  and  proper  part?.  The 
contention  is  between  the  stockholder  and  the 
corporation,  and  any  relief  obtained  will  neces- 
sarily be  against  the  corporation." 

The  court  then  points  out  that  under  ca- 
tain  circumstances,  where  the  coriwratlon 
falls  to  proceed  to  protect  its  rights,  a  stock- 
holder may  do  so,  but  it  also  points  out  tliat 
that  will  not  Justify  the  Joining  of  causes  of 
action  for  and  against  the  corporation.  In 
this  «ase  the  plaintiffs  have  not  only  com- 
mingled a  cause  of  action  against  the  cor- 
poration with  one  in  its  favor,  but  th^ 
have  also  commingled  separate  and  distinct 
causes  of  action  whldi  are  In  their  fftvor 
and  against  the  corporation  In  one  state- 
ment Bach  assessment,  as  we  have  point- 
ed out,  Is  a  completed  transaction,  and. 
If  wrongful,  constitutes  a  separate  and  dis- 
tinct cause  of  action.  It  Is  not  a  case  where 
distinct  injuries  may  arise  out  of  a  single 
wrong  and  where  damages  for  all  of  the  In- 
juries may  be  recovered  In  one  action  and 
may  be  stated  as  a  single  cause  of  action. 
In  case  of  stock  assessments  the  corporation 
may  have  separate  and  distinct  defenses  as 
to  each  assessment,  and  where  the  corpora- 
tion interposed  proper  and  timely  objection, 
as  In  this  case,  It  Is  entitled  to  have  each  as- 
sessment which  is  claimed  was  wrongfully  or 
unlawfully  levied  stated  as  a  separate  cause 
of  action  to  the  end  that  the  corporation  may 
Interpose  any  defense,  legal  or  otherwise,  it 
may  have  to  the  several  causes  of  action. 
Upon  the  other  hand,  the  alleged  wroDgfol 
acts  and  practices  of  Vahrenkamp  and  the 
officers  and  directors  affecting  the  property 
and  property  rights  of  the  corpwatloa  con- 
stitute a  cause  of  action  In  favop  of  the  cor- 
poration. Any  wrongful  or  unlawful  into^ 
ference  with  the  property  of  the  corpoiatlaD, 
or  with  its  property  rights,  constitutes  a 
wrong  against  the  cotporatlmi  and  not 
against  the  stockholder.  Nivoi  v.  Peoples, 
23  N.  D.  202,  136  N.  W.  78;    TatwUer  *. 
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TuakalooBa,  etc.,  Ca,  sapra:  Badms  t. 
Brooks.  1B5  Fed.  452,  U5  a  C.  A.  351.  See^ 
also,  3  Cook,  Corps.  (7th  Ed.)  sec.  739. 

In  Nevln  r.  Peoples,  supra.  In  referring  to 
the  matter  of  an  accounting,  the  court  said : 

"In  an  action  for  an  accounting  against  Peo- 
ples and  Severton  and  the  return  to  tiie  bank  of 
any  property  they  may  have  wrongfully  taken 
from  it  during  their  administration  the  proper 
party  plaintiff  is  die  bank  itself." 

The  doctrine  just  stated  Is  elementary.  It 
is  suggested,  however,  that  In  this  case  the 
corporation  wrongfully  failed  and  neglected 
to  sue,  and  hence  it  was  not  only  the  right  of 
the  idalntlffs,  bat,  perhaps,  it  was  their  duty, 
to  proceed.  Let  that  be  conceded,  and  yet 
it  does  not  In  the  least  aCect  the  principle  of 
pleading  and  procedure  that  is  involved  here. 
True,  if  the  corporation  failed  and  neglected 
to  protect  the  corporate  interests  and  prop- 
erty, a  stockholder,  or  any  number  of  them, 
may  proceed  to  do  what  the  corporation  re- 
fnaed  in  that  regard.  The  cause  of  acticHa, 
however.  Is  still  one  In  favor  of  and  not 
against  the  corporation.  The  mere  fkct  that 
the  corporation  Is  made  a  defendant  In  the  ac- 
tion does  not  constitute  it  an  adverse  party 
In  the  sense  that  the  officers  and  directors  are 
adverse  parties.  It  is  made  a  defendant  as 
a  matter  of  necessity  and  because  it  has  neg- 
lected or  refused  to  complain  itself.  What- 
ever Judgment  may  be  obtained  In  the  action 
for  an  accounting  against  the  officers  and  di- 
riectora  or  others  is  for  the  benefit  of  the  cor- 
poration. While  the  stockholder  is  interested 
in  such  an  action  and  in  the  result,  yet  he 
is  only  Indirectly  Interested,  and  the  cause 
of  action  is  not  his,  but  belongs  to  the  cor- 
poration, and  he  may  sue  only  in  the  place 
of  such  corporation,  for  the  reasons  before 
stated. 

No  one  would  for  a  moment  contend  that, 
If  tlje  corporation  in  this  case  had  commenced 
an  action  for  an  accounting  against  Vahren- 
kamp  and  the  officers  and  directors,  it  could 
have  enjoined  itself  from  collecting  the  alleg- 
ed unlawful  assessment.  The  incongruity 
and  impropriety  of  attempting  such  a  thing 
would  then  have  been  apparent  to  all.  The 
fact,  however,  that  the  corporation  does  not 
bring  the  action  for  Itself  in  its  own  name 
does  not  give  the  plaintiffs,  who  are  acting 
on  ttehalf  of  the  corporation,  the  right  to  Join 
causes  of  action  in  one  complaint  that  the 
corx>orati(xi  could  not  hare  Joined,  and  of 
coarse  they,  under  no  circumstances,  have 
the  right  to  commingle  several  causes  of  ac- 
tion in  one  statement.  The  attempt,  there- 
fore, to  Join  a  cause  of  action  to  enjoin  the 
corporation  from  collecting  certain  assess- 
ments, which  we  have  seen  is  a  cause  of  ac- 
tion against  the  corporation,  with  one  for  an 
accounting  against  the  officers  and  directors 
ot  the  corporation,  wlildi  is  a  cause  of  ac> 
tion  In  its  favor,  cannot  be  sustained. 

[3]  We  desire  to  add  that  it  is  not  possible 


to  lay  down  any  hard  and  fast  mle  regard- 
ing what  may  and  what  may  not  be  Incor- 
porated In  one  complaint  or  in  a  single  state- 
ment In  stockholders'  actions,  or  in  any  ac- 
tion, for  an  accounting,  where  It  is  alleged 
that  the  corporation  officers  have  been  dere- 
lict and  have  mismanaged  the  corporation's 
affairs  and  have  wrongfully  appropriated  the 
corporation's  property.  In  an  action  for  an 
accounting,  wrongful  acts,  if  cliarged  against 
the  same  individuals,  may,  as  a  rule,  be  in- 
corporated into  one  statement  In  the  com- 
plaint, regardless  of  how  numerous  or  how 
Involved  the  alleged  wrongs  may  be.  Under 
such  circumstances  the  wrong  consists  in  ap- 
propriating the  property  or  proi)erty  rights  of 
the  corporation,  and  that  wrong  constitutes 
but  one  cause  of  action,  regardless  of  the 
number  of  acts  on  the  part  of  the  wrongdoer. 
The  numerous  wrongful  acts  alleged  against 
Vahrenkamp  and  the  officers  and  directors  In 
this  case,  therefore,  constitute  but  one  cause 
of  action.  That,  however,  Is  not  true  respect- 
ing the  several  assessments.  As  we  have 
seen,  each  assessment  constitutes  a  complete 
transaction  and  an  Independent  wrong  by  the 
corporation  and  an  action  as  against  it. 

While  it  is  true,  therefore,  that  the  plain- 
tiffs, in  their  complaint,  have  stated  sufficient 
facts  to  constitute  a  cause  of  action  against 
Vahrenkamp  and  the  t^cers  and  directors  for 
an  accounting,  yet  it  is  also  true  that  the 
plaintiffs  have  improperly  Joined  that  cause 
of  action  with  several  causes  of  action  against 
the  corporation-  to  prevent  the  enforcement 
by  it  of  alleged  wrongful  assessments  against 
their  stock,  and  have  commingled  the  sev- 
eral causes  of  action  ref«>ecting  said  assess- 
ments in  a  single  statement  in  the  complaint. 
That  may  not  be  done  where  proper  and  time- 
ly objection  is  made. 

It  is  not  necessary  to  dwell  upon  the  other 
alleged  defects  of  the  complaint 

For  the  reasons  stated,  the  Judgment  is  af- 
firmed, with  costs  to  respondents. 

Mccarty,  cokfman,  thurman,  and 

GIDEON,  JJ.,  concur. 


FABNON  T.  SILVER  KING  COALITION 

MINES  CO.    (No.  3025.) 

(Supreme  Court  of  Utah.    Aug.  30,  1017.) 

1.  Masteb  and  Servant  «=326e(l)— Pi^xadino 

— COliPLAINT— SUFFICIENCT. 

A  servant's  complaint  alleging  defendapt'l 
corporate  capacity ;  its  ownership  of  the  mine; 
the  employment  of  plaintiff;  his  place  of  work; 
the  location  of  the  shaft  in  which  the  cage  was 
operated;  its  relation  to  plaintiff's  place  of 
work;  the  purpose  of  the  cage;  how  it  was  op- 
erated by  the  engineer;  the  employment  of  the 
engineer;  his  duties  in  respect  to  the  cage  and 
the  persons  being  carried  therein;  the  careless- 
ness of  defendant  company  in  failing  to  employ 
a  competent  engineer;  and,  finally,  the  care- 
lessness and  negligence  of  both  the  engineer  and 
the  company  in  operating  the  cage  while  at- 
tempting to  convey  plaintiff  to  his  place  of  work. 
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together  with  the  consegnent  injury  to  Mm  and 
his  claim  for  damages — is  sufficient. 
2.  Masteb  and  Servant  «=3l85(12)  —  IifJU- 
BiBs  TO  Skbvant— Vice  Pbincipal. 

An  engineer  whose  duty  was  to  operate  a 
mine  hoist  carrying  miners  to  and  from  a  lower 
level  was,  as  to  such  miners,  a  vice  principal, 
for  whose  acts  the  operator  was  liable. 
8.  Mastke  and  Sebvant  «=»259(2)— Injubibs 
TO  Sebvant— Pleading. 

It  is  not  objectionable  to  charge  both  the 
mine  owner  and  a  hoist  operator  with  negligence 
in  injuring  a  minor  by  dropping  the  hoist,  the 
hoist  operator  being  a  vice  principal. 

i.  Master  and  Sebvant  «=s>185(12) ^Ihjxt- 

BiEs  TO  Servant— Fellow  Sebvant. 

An  engineer  whose  duty  was  to  operate  a 
mine  hoist  carrying  miners  to  and  from  a  lower 
level  was  not,  as  to  a  miner  injured  by  the  neg- 
ligent dropping  of  the  cage,  a  fellow  servant 
6.  Masteb  and  Skbvant  «=>118(6)— Queotioh 
FOB  JuBT— Happening  of  Accident. 

Though  it  is  not  strictly  a  case  of  res 
ipsa  loquitur,  it  is  negligence  as  a  matter  of 
law  for  an  engineer,  operating  an  electrically  op- 
erated hoist  cage  in  a  mine,  to  forget  to  set  the 
clutch  when  he  releases  the  brake,  whereby  the 
cage  was  suffered  to  drop,  by  its  own  weight 
and  the  weight  of  its  cargo,  a  vertical  depth  of 
110  feet,  to  the  injury  of  a  miner  therein. 
6.  Dailaobs  ®=359— Aggbavation. 

Where  the  servant's  broken  leg  was  aet,  but 
in  his  delirium  the  cast  was  broken,  and  the 
bones  could  not  be  reset  without  loss  of  the  leg, 
and  a  new  cast  was  put  on  without  the  bones 
being  in  apposition,  the  amount  awarded  the 
servant  should  not  be  diminished  because  of 
anything  tiie  physicians  did  or  failed  to  do. 

Appeal  from  District  Oourt,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  James  Famon  against  the  Sil- 
ver King  Coalition  Mines  Obmpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
■Aflarmed. 

Dickson,  mils,  Ellla  &  Scbulder  and  Ma- 
rloneaux,  Stott  &  Beck,  all  of  Salt  Lake  City, 
for  appellant.  Weber  &  Olson,  of  Salt  IJake 
City,  for  reqpondent. 

THURMAN,  J.  The  respondent,  a  miner, 
was  severely  injured  while  in  the  employ- 
ment of  defendant  corporation  In  one  of  its 
mines  in  Paiit  City,  Utah.  His  place  of  work 
was  on  the  600-foot  level  of  what  Is  knovm 
as  the  Alliance  Tunnel.  His  mode  of  ingress 
and  egress  to  and  from  his  place  of  work  was 
by  means  of  a  vertical  double  compartment 
abaft  extending  from  the  500-foot  level  down- 
ward in  which  a  cage  was  operated  by  an  en- 
gineer employed  by  the  defendant  conqxiny. 
Tlie  cage  was  operated  by  means  of  an  elec- 
tric engine  controlled  and  manipulated  by 
the  engineer,  whose  place  of  work  was  on  the 
600-foot  level,  about  SO  feet  from  the  top  of 
the  shaft.  A  cage  was  connected  with  the 
engrlne  by  a  steel  cable,  and  It  was  the  duty 
ot  the  engineer,  by  means  of  the  engine,  to 
lower  and  raise  the  cage  as  might  be  neces- 
sary for  the  purpose  of  carrying  men  to  and 
from  their  places  of  work  on  the  lower  levels 
of  the  mine.  The  cage  In  Its  do<wnward 
course  was  controlled  by  the  engineer  by 
means  of  a  brake  and  clutdi.  When  the  men 
were  In  the  cage  and  ready  to  be  lowered. 


they  would  give  a  signal  to  the  engineer,  who 
woold  release  tbe  brake  and  simultaneously 
set  the  clutch.  The  clutch  prevented  the 
cage  from  drc^plng  to  the  bottom  by  its  own 
weight  On  the  date  of  tbe  accident  tn  whldi 
the  plaintltt  was  Injured,  he  and  another 
miner  entered  the  cage  on  the  SOO-foot  levd 
for  tbe  purpose  of  being  lowered  to  the  600> 
foot  level,  their  place  of  work.  They  gave  the 
signal  to  the  engineer,  who  immediately  re- 
leased the  brake,  and,  according  to  his  own 
admission,  forgot  to  set  the  clutch.  The  re- 
sult was,  the  cage,  by  force  of  gravity,  sud- 
d«ily  dropped  to  and  upon  a  bulkhead  ««• 
structed  across  the  shaft  at  a  point  ten  feet 
below  the  600-foot  level.  The  cage  dropped 
by  its  own  weight  and  the  weight  of  Its  cargo 
a  vertical  distance  of  110  feet,  and,  neces- 
sarily, fell  with  tremendous  Impact  upon 
the  bulkhead  below.  The  plaintiff  was  se- 
verely Injured  In  the  fau.  His  left  leg  was 
fractured  between  the  knee  and  talp  about 
tbe  middle  of  the  long  bone.  His  foot  was 
crvished  and  lacerated  on  the  bottom,  and 
bis  whole  side,  clear  up  into  the  shoulder, 
was  bmised,  contused,  and  had  begun  to  be- 
come discolored,  due  to  extravasation  of 
blood  in  the  tissues,  at  the  time  tbe  i^yslclan 
made  bis  first  examination.  Plaintiff  waa 
taken  to  the  hospital  in  Park  City  and  treat- 
ed for  his  injuriea  After  he  had  been  thero 
for  several  days,  by  some  means  unexplain- 
ed, the  cast,  whldi  had  been  used  by  the  phy* 
sldans  in  setting  his  limb  and  holding  the 
broken  bones  in  apposition  so  that  the  ends 
would  knit  together,  became  displaced  and 
pushed  down.  The  upper  part  of  the  leg  be- 
came out;  of  place.  The  bones.  Instead  of  be- 
ing in  apposition,  lam)ed  over.  A  new  cast 
waa  put  on  the  leg  In  that  condition.  No 
weight  was  attached  or  used  on  account  of 
his  nervous  condition  and  tbe  expressed  fear 
of  the  attending  physician  that  he  would  be 
more  likely  to  lose  his  leg.  The  Injury  to  the 
plaintiff  was  permanent  He  brought  thla 
action  to  recover  damages.  The  case  waa 
tried  to  a  jury,  and  a  verdict  rendered  in  his 
favor.  The  defendant  corporation  'api>eala 
and  assigns  numerous  errors,  but  relies  main- 
ly on  the  following: 

"The  court  erred  In  overmling  appellant's  ob- 
jection made  at  the  trial  to  any  evidence  being 
received  in  this  action  on  the  ground  that  tba 
plaintiff  failed  to  state  a  cause  of  action." 

"The  court  erred  in  giving  to  the  jury  the  fol- 
lowing portion  of  instruction  No.  6:  "The  court 
instructs  you  in  this  case,  as  a  matter  of  law, 
that  the  dropping  of  the  cage  in  the  maimer 
shown  by  the  undisputed  evidoice  in  the  case 
occurred  through  the  negligence  of  the  defend- 
ant Johnson,  and  that  for  such  negligence  both 
defendants  Johnson  and  the  Mining  Compapy 
are  equally  responsible  to  the  plaintiff. 
•    •    •> " 

"The  court  erred  in  giving  the  juir  the  follow^ 
ing  portion  of  instruction  No.  13:  The  amount 
you  are  to  award  the  plaintiff  should  not  be  di- 
minished because  of  anything  the  physicians  did 
or  failed  to  do.' " 

"The  court  erred  In  refusing  to  give  to  the 
Jury  the  appellant's  request  No.  1,  which  was  as 
follows:   'Tne  court  instructs  the  jury  that  an- 
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der  the  undispoted  evidence  in  this  case  the  en- 
gineer John8<»i  was  a  fellow  servant  of  the 
plaintifF,  and  that  the  defendant  Silver  King 
Coalition  Mines  Company  is  therefore  not  liable 
to  the  plaintiff  for  the  injury  which  he  sustain- 
ed, and  your  verdict  must  be  in  favor  of  the  de- 
fendant Mining  Company.'  " 

[1]  The  proposition  of  appellant  relied  on 
In  Its  first  assignment  of  error,  that  "the 
complaint  falls  to  state  a  cause  of  action," 
will  now  be  considered.  The  complaint.  In 
substance,  alleges:  (1)  Defendant's  corporate 
capacity;  (2)  Its  ownership  of  the  mine;  (3) 
the  employment  of  plaintiff;  (4)  his  place  of 
work;  (5)  the  location  of  the  shaft  In  which 
the  cage  was  operated;  (6)  Its  relation  to 
plaintlfTs  place  of  work ;  (7)  the  purpose  of 
the  cage;  (8)  how  It  was  operated  by  the  en- 
gineer; (9)  the  «nployment  of  the  engineer; 
(10)  his  duties  in  respect  to  the  cage  and  the 
persons  being  carried  therein;  (11)  the  care- 
lessness of  defendant  company  In  falling  to 
employ  a  competent  engineer;  and,  finally, 
the  carelessness  and  negligence  of  both  the 
engineer  and  the  company  In  operating  the 
cage  while  attempting  to  convey  plaintiff  to 
his  place  of  work,  together  with  the  conse- 
quent Injury  to  him  and  his  claim  for  dam- 
agea,  Not  a  single  element  of  a  good  com- 
plaint against  both  defendants  is  omitted, 
although  it  may  not  be  perfect  In  form  as 
against  objectiona  made  by  a  hypercritical 
pleader  seeking  for  technical  defects.  Plain- 
tiff had  the  rlg^t  to  charge  as  many  acts  or 
omlsslcms  constituting  negligence  as,  In  the 
mind  of  the  pleader,  the  circumstances  wai^ 
ranted,  and  to  rely  upon  one  or  all,  according 
to  the  facts,  without  being  subject  to  the 
diarge  of  switching  from  one  theory  to  an- 
other. 

[2, 3]  The  defendant  Johnson,  un'der  the 
allegations  of  the  complaint,  was  a  vice  prin- 
cipal of  the  defen'dant  corporation,  and  was 
employed  to  do  work  which  could  only  be 
done  by  the  company;  and  the  company  was 
responsible  for  the  manner  In  which  he  did 
It,  and  could  not,  even  if  it  desired,  evade  the 
responsibility  or  shift  the  burden  to  the  shoul- 
ders of  another.  Hence  the  negligence  of 
Johnson  was  also  the  negligence  of  the  com- 
I>any,  and  the  charge  against  both  was  there- 
fore not  objectionable  from  the  standpoint  of 
good  pleading.  Taking  from  the  jury,  for 
failure  of  proof,  the  charge  of  negligence  In 
employing  the  engineer,  did  not  and  could 
not  affect  the  other  allegations  charging  both 
defendants  with  negligence  In  operating  the 
cage.  This  assignment  of  error  Is  manifest- 
ly without  merit. 

[4]  In  this  connection  we  may  as  well  con- 
sider the  trial  court's  refusal  to  instruct  the 
Jury  as  requested  by  the  defendant,  that  the 
engineer  Johnson  and  the  plaintiff  were  fel- 
low servants.  This  refusal  of  the  court  la 
assigned  as  error,  but  it  Is  doubtful  If  appel- 
lant relies  on  It,  Inasmuch  as  It  Is  barely 
referred  to  In  the  argument  What  we  have 
already  said  In  this  opinion  practically  dis- 


poses of  this  question  also.  The  relation  of 
the  parties  to  each  other  and  to  the  com- 
pany, the  nature  of  their  work,  and  the  places 
where  they  worked,  rendered  It  Impossible 
for  them  to  have  be«n  fellow  servants  nnder 
any  theory  of  the  law  as  declared  by  our 
statute.  Tbis  assignment,  thereftMre,  cannot 
be  sustained. 

[6]  But  It  Is  assigned  as  error,  and  urged 
with  much  force,  that  the  trial  court  erred  in 
instructing  the  jury  as  matter  of  law  that  the 
dropping  of  the  cage  In  the  manner  shown  by 
the  undisputed  evidence  In  the  case  occurred 
through  the  negligence  of  the  defendant  John- 
son, and  that  for  sndi  negligence  both  defend- 
ants, Johnson  and  the  mining  company,  were 
equally  responsible  to  the  plaintiff.  We  have 
taxed  oar  mentality  In  a  conscientious  en- 
deavor to  prepare  a  proper  Instruction  that 
could  have  submitted  this  matter  to  the  jury 
as  a  question  of  fact.  Bvery  instruction  we 
have  been  able  to  conceive  of.  If  given,  would 
have  been  manifest  error  against  the  plain- 
tiff. 

While  this  Is  not  a  case  of  res  Ipsa  loquitur, 
It  la  just  as  conclusive,  and.  If  possible,  more 
convincing  and  satisftictory,  as  proof  of  the 
fact. 

The  defendant  Johnson  was  the  company's 
engineer.  His  duty,  as  disclosed  by  the  rec- 
ord, was  to  operate  the  cage  for  the  purpose 
of  carrying  men  and  material  to  and  from  the 
lower  workings  of  the  mine.  If  the  engineer 
kept  control  of  the  cage  by  properly  using 
the  brake  and  clutch,  there  was  little  or  no 
danger.  If,  by  Inattention  to  these  simple 
details,  he  lost  control,  disaster  would  resnlt. 
His  mind  ^as  n'ot  engrossed  by  attention  to 
other  duties.  It  was  a  position  of  grave  re- 
sponsibility, but  the  duties  pertaining  to  it 
were  so  simple  and  free  from  complications 
as  to  render  It  almost  impossible  to  fall  In  a 
proper  performance  of  them,  except  through 
a  want  of  care  constituting  negligence.  The 
plaintiff,  as  before  stated,  on  the  occasion 
of  the  accident  entered  the  cage  to  be  lower- 
ed into  the  mine.  The  signal  to  lower  was 
given  to  the  engineer  In  the  usual  manner. 
He  released  the  brake,  but  did  not  set  the 
clutch.  The  resnlt  was  inevitable.  The  cage. 
In  whldi  were  the  plaintiff  and  a  fellow  la- 
borer, suddenly  dropped  to  a  depth  of  110 
feet,  and,  In  the  language  of  plaintiff's  com- 
panion, who  was  a  witness,  "smashed  Into 
the  bulkhead"  below.  The  plaintiff  was,  as 
before  stated,  severely  Injured.  The  only 
excuse  offered  by  the  engineer  for  falling  to 
set  the  clutch  was  that  "It  slipped"  his 
"mind";  In  other  words,  he  forgot  it  He 
forgot  to  perform  one  of  the  most  Important 
duties  that  was  ever  Imposed  by  a  master 
upon  a  servant  There  is  no  possible  excuse 
in  law  for  such  neglect  The  Instruction  of 
the  trial  court  was.  In  effect  the  only  proper 
Instruction  that  could  have  been  given  imder 
the  undisputed  facta  It  therefore  became  a 
question  of  law,  and  the  court  did  not  err 
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wbea  It  took  It  from  the  Jnry.  Labatt,  Mas- 
ter and  Servant  (2d  Ed.)  vol.  4,  p.  4995;  Cya 
vol.  38,  p.  1534,  note  34,  and  cases  dted. 

[6]  There  Is  but  one  question  remaining  to 
be  disposed  of,  bat  the  zeal  and  earnestness  of 
appellant's  counsel  in  maintaining  the  valid- 
ity of  their  contention  on  this  point  implies 
a  conviction  which  calls  for  a  careful  exam- 
ination of  the  question.  In  its  fifth  assign- 
ment of  errtHr  appellant  charges  that  the 
court  erred  in  giving  to  the  Jury  the  following 
portion  of  instruction  No.  13 :  "The  amount 
you  are  to  award  the  plaintiff  should  not  be 
diminished  because  of  anything  the  i^ysi- 
cians  did  or  fftiled  to  do."  Whether  this 
inatmctlim  was  valid  or  invalid  depends,  of 
coarse,  upon  the  facts  and  circumstances  of 
the  case  and  the  law  applicable  to  such  facts, 
rather  than  iipoa  propositions  of  law  appll- 
cableato  a  different  state  of  facts. 

As  already  stated,  after  plaintiff  was  taken 
to  the  hospital  his  injuries  were  dressed  by 
the  physicians.  The  ends  of  the  broken  bones 
of  his  leg  were  brought  together  in  apposi- 
tion so  they  would  knit.  The  leg  was  then 
placed  in  a  plaster  cast.  Other  treatment 
was  administered,  but  it  is  not  pertinent 
here.  After  he  had  been  in  the  hospital  for 
several  days  under  treatment,  the  attending 
physician  was  called  to  the  hospital  and 
found  that  the  cast  had  been  pushed  down 
on  the  leg.  The  upper  part  of  the  leg  was 
not  in  position.  The  attending  physician 
called  in  another  physician.  They  put  a  new 
cast  on  the  leg  and  put  the  patient  to  bed 
without  any  weights  on  the  limb.  They  de- 
cided U  they  put  weights  on  they  might  lose 
the  foot  and  the  lower  part  of  the  leg.  His 
nervous  condition  would  not  allow  the  use 
of  weights,  aa  the  weights  would  be  puUed 
one  way  or  the  other  and  he  would  be  more 
likely  to  lose  his,  leg.  Instead  of  the  bones 
being  in  apposition,  as  they  were  when  first 
set,  they  had  bectxne  displaced  about  two 
inches.  They  tried  to  replace  the  bones,  but 
could  not  do  it.  They  put  on  a  new  cast 
while  the  leg  was  in  that  condition.  It  would 
have  required  considerable  force  to  pull  the 
bones  into  position.  They  would  have  done 
more  injury  to  the  leg  below  than  the  over- 
lapping of  the  bones  would  cause. 

The  foregoing  is  the  substance  of  the  testi- 
mony on  that  point  of  the  attending  physi- 
cian. Dr.  Browning.  Upon  the  point  that  the 
limb  could  not  be  restored  to  apposition 
and  weights  put  oa  under  the  circumstances, 
this  testimony  is  corroborated  by  Dr.  Le- 
compte,  the  assisting  physician.  The  testi- 
mony also  strongly  tends  to  show  that  for 
several  days  before  the  cast  became  loose 
and  displaced,  and  at  about  that  time,  plain- 
tiff was  more  or  less  delirious,  unconscious, 
and  restless.  There  was  also  some  evidence 
to  the  effect  that  plaintiff  bad  Indulged  in 
intoxicants  and  became  intoxicated.  Appel- 
lant contends  that  this  accounts  for  the  con- 
dition he  was  found  in  when  the  cast  became 
displaced ;  that  while  in  a  state  of  intoxica- 


tion he  himself  removed  the  cast  and  thus  be- 
came responsible  for  the  increased  injury. 
Bespondent  denies  that  he  became  intoxi- 
cated, and  attributes  the  displacement  of  the 
cast  to  his  unconscious  movements  while  in 
a  delirious  condition.  The  court,  by  its  in- 
struction, fairly  submitted  this  question  to 
the  jury.  He  instructed  them  to,  the  effect 
that  the  plaintiff  could  not  recover  for  in- 
creased injury  caused  by  his  own  willfulness 
or  negligence.  The  verdict  of  the  jnry  is 
therefore  conclusive  against  appellant's  con- 
tention that  any  increased  injury  to  the 
plaintiff  was  due  to  his  own  willfulness  or 
negligence. 

This  brings  us  back  to  the  particular  ques- 
tion under  review.  Did  the  court  err  in  In- 
structing the  Jury  that  the  damages  to  be 
awarded  the  plaintiff  should  not  be  dimin- 
ished by  anything  the  physicians  did  or  fail- 
ed to  do?  The  question  arises,  What  did  the 
physicians  do  to  increase  the  injury?  As  far 
as  the  record  discloses,  they  did  nothing  that 
could  have  had  that  ^ect.  They  found  the 
plaintiff  in  a  certain  condition,  for  which 
they  were  not  In  any  sense  responsible.  They 
found  him  with  the  cast  slipped  down  and 
the  broken  bones  lapping  one  over  the  other. 
They  did  their  best,  under  the  circumstances, 
according  to  their  testimony.  They  put  on  a 
new  cast  in  the  condition  the  limb  was  In 
without  effecting  an  apposition  of  the  broken 
bones,  and  without  attaching  weights  to  the 
limb.  This,  they  concluded,  would  be  im- 
practicable and  exceedingly  dangerous.  So 
far  from  doing  anything  to  increase  the  in- 
jury, what  they  did  was  a  distinct  benefit, 
and  left  the  Umb  in  better  condition  than 
they  found  it. 

The  next  question  is,  What  did  the  physi- 
cians fall  to  do  that  Increased  the  injury? 
This  question  has  already  been  answered. 
The  testimony  tends  to  show  that  all  was 
done  that  could  be  dofle  virithout  making  mat- 
ters worse.  We  have  the  uncontroverted 
opinion  of  Dr.  Browning  and  Dr.  Lecompte, 
graduates  of  medical  colleges  and  physicians 
of  standing  and  repute.  If  their  professional 
opinions  as  to  what  could  be  done,  or  what 
should  have  been  done  under  the  circum- 
stances, were  incorrect,  they  ought  to  have 
been  controverted  and  the  truth  made  to  ap- 
pear. But  they  were  not,  and  their  testimony 
and  professional  opinions  stand  in  the  record 
as  uncontroverted  facts.  Unless,  therefore, 
the  law  is  such  that  a  party  who  Is  respon- 
sible for  an  original  injury  may,  neverthe- 
less, be  relieved  from  responsibility  for  an 
aggravation  of  that  injury  by  accidental 
means,  we  cannot  conceive  how  appellant 'In 
the  case  at  bar  can  escape  liability  for  what- 
ever injuries  the  plaintiff  has  sustained.  It 
is  necessary,  therefore,  to  give  due  considera- 
tion to  the  authorities  cited  by  appellant  in 
support  of  Its  contention.  . 

Appellant  dtes  the  following  cases:  Se- 
cord  V.  St.  Paul,  M.  &  M.  Railway  Co.  (C.  C.) 
18  Fed.  221;    Pittsburg,  Cincinnati,  Chicago 
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*  St  Iiouls  Ballway  Co.  t.  SuniTan,  141  Ind. 
88,  40  N.  B.  138,  27  L.  R.  A.  840,  50  Am.  St 
Rep.  313;  Eighmy  t.  Union  Padflc  Railway 
Co.,  S3  Iowa,  538,  61  N.  W.  1056,  27  Ll  R.  A. 
296;  Tork  t.  Chicago,  Milwaukee  ft  St.  Paul 
Railway  Co.,  98  Iowa,  544,  67  N.  W.  574; 
Atdtlson,  T.  &  S.  F.  B.  Co.  t.  Z^er,  54  Kan. 
340,  38  Pac.  282;  Sonth  Florida  R.  Co.  v. 
Price,  32  Fla.  46,  13  South.  638;  Unioa  Pa- 
cific R.  Co.  T.  Artist,  60  Fed.  365,  9  C.  a  A. 
14.  23  L.  B.  A.  581;  4  L  R.  A.  (N.  S.)  66, 
Bubdiv.  4;  notes  17  U  R.  A.  (N.  S.)  1168; 
Texas  Central  Railway  Co.  v.  Zumwalt,  30 
L.  B.  A.  (N.  S.)  1206;  40  L.  R.  A.  (N.  S.)  486. 

Secord  v.  Railway  Co.,  supra,  is  similar  to 
tbe  case  at  bar  only  in  respect  to  the  form 
of  action.  The  plaintiff  sought  to  recover 
damages  for  a  personal  injury.  The  question 
as  to  increased  injury  on  acconnt  of  negli- 
gence of  the  physicians  arose  incidentally 
during  the  progress  of  the  case,  the  same  as 
in  the  present  case.  The  opinion  is  merely 
Instructions  to  the  Jury  rendered  by  a  fed- 
eral district  court  during  the  trial  of  the 
case,  and  is  subject  to  the  criticism  made  by 
respondent,  that  it  is  not  an  opinion  by  an 
appellate  court  or  on  motion  for  a  new  trial, 
where  opportunity  Is  afforded  for  a  deliber- 
ate exercise  of  calm  and  enlightened  Judg- 
mait.  But,  in  addition  to  this,  the  case  is 
(»ie  in  which  the  court  submits  to  the  Jury 
two  questions  of  fact,  namely:  (1)  Whether 
or  not  the  plaintiff  himself  was  guilty  of 
contributory  negligence;  and  (2)  whether  or 
not  the  attending  physician  selected  by  the 
company  was  negligent  in  his  treatment  and 
.the  injury  to  the  plaintiff  was  thereby  in- 
creased. In  either  case,  if  answered  in  the 
affirmative,  the  court  states  the  law  to  be 
that  plaintiff  could  not  recover.  But  as  we 
have  shown  in  the  present  case,  the  Jury,  by 
its  verdict,  found  the  plaintiff  was  not  guilty 
of  ^ther  willfulness  or  negligence,  and  the 
undiluted  facts  show  the  physicians  were 
not.  In  our  Judgment,  respondent  o(mcedes 
too  much  when  it  admits  that  the  Secord 
Case  supports  appellant's  contention. 

In  Pittsburg,  Cincinnati,  Chicago  &  St 
Louis  By.  Co.  ▼.  Sullivan,  supra,  the  plaintiff 
sued  the  defendant  direct  for  damages  in- 
curred by  the  alleged  malpractice  of  a  com- 
pany physician  in  amputating  his  arm  while 
treating  him  for  an  injury  to  his  hand,  which 
occurred  while  engaged  in  coupling  cars  on 
defendant's  railroad,  nie  pbysldan  admin- 
istered chloroform  to  the  plaintiff  under 
promise  to  him  that  he  would  not  amputate 
his  arm  while  under  its  influence.  The  orig- 
inal injury  was  apparently  lost  sight  of  en- 
tirely. There  was  no  claim  for  damages  on 
that  acconnt  The  court  held  that  if  the  de- 
fendant in  that  case  used  reasonable  care  In 
selecting  a  competent  physician  it  was  not 
responsible  for  his  acts  or  omissions.  This 
seems  to  be  the  law  In  a  case  of  that  kind, 
but  it  has  no  application  to  the  facts  of  this 
case. 

In  Eighmy  t.  U.  P.  Ry.  Co.,  supra,  the 


plaintiff,  a  brakeman,  while  coupling  cars  on 
defendant's  road,  had  his  hand  crushed  be- 
tween the  bumpers  of  the  cars.  He  sued  for 
damages  on  two  counts — one  directly  for  the 
injury  occurring  in  the  accident;  the  other 
for  negligent  treatment  by  the  company  phy- 
sician. On  the  first  count  the  special  verdict 
of  the  jory  went  far  towards  establishing 
plaintiff's  contributory  negligence.  The  Jury 
returned  a  general  verdict  for  plaintiff  for 
^1,600  damages.  Tills  is  another  case  in 
which  the  court  held  that  the  duty  of  de- 
fendant was  discharged  when  It  selected  a 
reasonably  competent  physidan,  and  that  in 
such  case  it  was  not  responsible  for  his  neg- 
ligence. It  is  not  necessary  for  us  to  express 
an  opinion  as  to  whether  or  not  we  approve 
that  opinion.  It  is  sufficient  to  say  it  has  no 
application  in  a  case  where,  as  matter  of  law, 
the  conrt  is  able  to  say  the  physician  was  not 
negligent 

York  V.  Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co.,  supra.  In  this  case  the  plaintiff's  intes- 
tate was  injured  in  a  collision  and  was  treatp 
ed  by  a  physician  selected  by  the  company. 
The  Injury  proved  fatal.  Plaintiff  sued  for 
damages.  The  case  was  tried  by  a  Jury.  At 
the  close  of  the  evidence  the  court  directed 
a  verdict  for  the  defendant  Damages  were 
claimed  both  on  account  of  tbe  accident  and 
the  negligence  of  the  physician.  Having 
found  that  the  defendant  was  not  liable  for 
the  accident  the  court  applied  tbe  ordinary 
rule  that  defendant  was-  not  liable  for  the 
negligence  of  its  physicians  If  It  used  ordi- 
nary care  in  selecting  reasonably  competent 
persons. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Zeiler,  snpra. 
In  this  case  plaintlfTs  Intestate  was  injured 
in  a  railroad  accident  on  defendant's  rail- 
road and  subsequently  died.  The  action  was 
for  both  the  original  injnry  occurring  in  the 
accident  and  for  negligent  treatment  by  the 
physician.  As'  to  the  original  injury,  defend- 
ant was  held  not  liable,  as  the  Injury  resulted 
from  the  negligence  of  a  fellow  servant  On 
the  question  of  negligent  treatment  by  the 
physician,  the  court  held  in  accordance  with 
the  usual  rule;  there  being  no  all^ation  or 
proof  that  the  physician  employed  was  not 
competent  or  skilled  in  bis  profession,  the 
company  could  not  be  held  liable  for  bis 
negligence. 

Union  Padflc  R.  R.  Co.  v.  Artist  snpra. 
i:be  question  to  be  dedded  In  this  case  is 
thus  put  by  tbe  learned  judge  who  rendered 
the  opinion: 

"Wag  tbe  company  liable  for  the  malpractice 
of  the  physicians  or  the  cardessness  of  the  at- 
tendants at  tbe  hospital,  if  that  hospital  was 
maintained  as  a  charitable  enterprise  and  nut 
for  the  purpose  of  deriving  profit  from  it?" 

The  court  decided  it  was  not  Tbe  ques- 
tion put  and  determined  by  the  court  shows 
that  the  case  has  no  application  here. 

The  case  and  notes  In  17  L.  B.  A.  (K.  S.), 
30  Ia  R.  A.,  and  40  L.  B.  A.  (N.  S.)  shed  no 
light  whatever  on  tbe  question  now  under 
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review.  They  are  generally  to  the  same  ef- 
fect as  the  cases  we  have  examined. 

In  view  of  the  facts  found  and  opinion  ex- 
pressed before  commencing  a  review  of  these 
cases,  it  was  perhaps  unnecessary  to  devote 
the  time  we  have  to  their  consideration.  Our 
excuse  for  so  doing  has  been  prompted  by  a 
desire  to  make  our  position  as  clear  and  free 
from  doubt  as  possible.  Binding,  as  we  do 
froln  the  record  before  us,  that  the  Increased 
Injury  to  the  plaintiff  was  not  due  to  his  own 
negligence  or  willfulness,  or  to  any  interven- 
ing efficient  cause,  it  follows  as  a  matter  of 
law,  that  It  must  be  attributed  to  the  original 
injury  resulting  from  the  negligence  of  the 
defendant  This  being  the  view  of  the  court, 
it  is  not  necessary  to  review  the  authorities 
dted  by  respondent  or  the  other  assign- 
ments of  error. 

The  Judgm»it  Of  the  trial  court  is  affirmed, 
respondent  to  recover  costs. 

PRICK,  C.  J.,  and  McCARTY,  CORFMAN, 
and  GIDEON,  JJ.,  concur. 


BADGER  COAL  &  LUMBER  CO.  v.  OLSEN 
et  al.  (JACOB,  Intervener).    (No.  3048.) 

(Supreme  Court  of  Utah.     Sept  10,  1017.) 

1.  Mechanics'  Liens  «=>263(6,  7)— Enforck- 
HENT  OF  Lien— Pasties. 

Under  Mechanics'  Lien  Law  (Comp.  Laws 
1907,  §§  1372-1400),_  any  person  who  claims  a 
mortgage  or  other  lien  on  premises  on  which 
mechanics'  liens  are  sought  to  be  foreclosed  In 
an  action  in  equity  may  b«  made  a  party  and 
his  right  to  claim  a  lien  may  be  litigated.  Cain 
V.  Parfitt  158  Pac.  448. 

2.  MoBTGAOEs  ®=>151(3)— Mechanics'  Liens 
— Pkiobitt. 

Where  the  purchaser  of  lots  gave  a  blanket 
mortgage  limiting  the  amount  on  any  one  lot  to 
$350,  and  began  erection  of  a  dwelling  houde 
on  one  lot  for  which  petitioners  furnished  ma- 
terials, and  the  mortgagee  released  the  lot  from 
the  blanket  mortgage  and  took  two  new  mort- 
gages in  a  sum  approximating  the  value  of  the 
house  and  the  lot,  such  transaction  was  not  a 
renewal  of  the  old  mortgage,  but  was  done  for 
the  purpose  of  securing  increased  security  on 
the  old  debt,  and  therefore  mechanics'  liens  ac- 
quired prior  to  the  taking  of  the  second  mortgage 
were  superior  to  such  mortgage. 

8.  Mechanics'  Liens  €=»308— Fobkolosubb — 
SuKPLUs— Moktqages. 
After  the  satisfaction  of  the  mechanics'  liens 
the  mortgagee  was  entitled  to  any  surplus,  and 
it  was  error  to  decree  that  he  had  no  right  or 
interest  in  the  land. 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  N.  J.  Harris,  Judge. 

Action  by  the  Badger  Coal  &  Lumber  Com- 
pany against  N.  C.  Olsen  and  wife  and  an- 
other, wherein  Emil  H.  Jacob  Intervened. 
From  the  decree  rendered,  defendant  T.  P. 
Terry  appeals.  Remaiided,  with  directions 
to  modify. 

George  Halverson,  of  Ogden,  for  appellant 
C.  B.  Holllngsworth,  of  Ogden,  for  respond- 
ent 


FRICK,  O.  J.  The  Badger  Coal  &  Lumber 
(Company,  herdnafter  called  company,  com- 
menced this  action  against  the  defendants 
N.  C.  Olsen  and  Marie  Olsen  to  foreclose  a 
mechanic's  lien  on  premises  owned  by  Eiaid 
defendants.  T.  P.  Terry,  hereinafter  called 
appellant,  was  made  a  party  to  the  action 
upon  the  alleged  ground  that  he  claimed 
"some  estate  or  interest"  in  the  premises  on 
which  the  company  claimed  the  mechanic's 
lien,  but  it  was  further  alleg^ed  that  the  said 
claim  was  "without  any  right  whatever." 
The  Olsens  did  not  appear  in  the  action.  In 
order  to  bring  In  all  other  mechanics'  lien 
claimants  the  appellant  duly  published  the 
notice  required  by  Comp.  Laws  1807,  §  1391. 
Pursuant  to  such  notice,  one  Emil  H.  Jacob 
appeared  In  the  action  and  filed  an  answer 
and  cross-complaint.  In  which  he  set  up  a 
mechanic's  lien  against  the  Olsens  and  the 
property  in  question. 

The  appellant  demurred  to  plaintiff's  com- 
plaint. The  demurrer  was  overruled,  where- 
upon he  filed  an  answer,  in  which  he  set 
up  two  notes,  one  for  $676,  dated  Decem- 
ber 15,  1914,  and  one  for  $500,  dated  Febru- 
ary 6,  1915,  which  notes  were  secured  by  two 
mortgages  on  the  premises  on  which  the 
mechanics'  liens  aforesaid  were  claimed,  and 
which  mortgages  are  dated  jthe  same  as  said 
notes;  and  be  prayed  Judgment  for  the 
amount  of  the  two  notes,  that  his  mortgages 
be  declared  superior  to  the  mechanics'  liens, 
that  the  same  be  foreclosed  and  the  premises 
sold,  that  the  proceeds  of  .such  sale  be  first 
applied  to  the  payment  of  said  notes  and 
mortgages,  and  for  general  relief. 

The  facts  found  by  the  court,  briefly  stat- 
ed, are  that  the  appellant,  on  August  24, 
1914,  was  the  owner  of  a  certain  parcel  of 
real  estate  in  Ogden  Caty,  Weiber  county, 
Utah,  which  real  estate  is  fully  described; 
that  on  said  day  he  sold,  and  by  proper  deed 
conveyed,  said  real  estate  to  the  defendant 
N.  G.  Olsen,  who,  with  his  wife,  Marie  Olsen, 
on  the  date  last  aforesaid,  executed  and  de- 
livered six  certain  promissory  notes  to  the 
appellant,  five  of  which  were  for  $1,000  eacli, 
and  the  sixth  was  for  $1,200,  aggregating  the 
sum  of  $6,200,  which  was  the  consideration 
or  purchase  price  Olsen  agreed  to  pay  for 
said  real  estate;  that  on  said  date,  to  se- 
cure the  payment  of  said  six  notes,  said  Ol- 
sens duly  executed  and  delivered  a  mortgage 
to  the  appellant  in  which  they  mortgaged  all 
of  said  real  estate  for  the  purpose  aforesaid ; 
that  said  mortgage  contained  the  following: 

"It  is  hereby  mutually  agreed  by  and  between 
the  parties  herein  that  the  first  parties  are 
to  subdivide  the  above-described  mortgaged  prem- 
ises into  lots;  the  second  party,  his  heirs  or  as- 
signs, agrees  to  make  a  partial  release  of  this 
mortgage  as  to  any  lot  included  therein,  at  the 
request  of  the  first  i>arties,  and  upon  the  pay- 
ment to  the  said  second  party,  his  heirs  or  as- 
signs, the  following  sum  of  money  for  the  lots 
designated,  as  follows:  The  sum  of  $200  for 
each  of  the  west  ten  lots  contained  in  the  above- 


^sbFot  other  cases  see  same  topic  and  KET-NUMBER  In  all  Ker-Numbered  DlgestB  and  Indexes 
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described  tract  of  land,  and  the  gam.  oi  $350 
each  for  all  other  lots  contained  in  the  above- 
described  tract  of  land.  The  size  of  said  lots 
to  be  as  follows :  All  lots  south  of  Eighth  street 
and  fronting  tiiereon  to  be  42  feet  in  width; 
all  lota  north  of  Eighth  street  and  fronting 
thereon  to  be  44.33  feet  in  width." 

The  court  furtber  found  that,  pursuant  to 
the  foregoing  agreement,  Olsen  subdivided 
said  real  estate  into  S8  lots,  and  numbered 
them  from  1  to  39  inclusive ;  that  in  the  fall 
of  1914  said  Olsen  commenced  the  construc- 
tion of  a  dwelling  house  on  lot  10,  being  one 
of  said  39,  which  is  the  particular  lot  In 
question  here,  and  on  which  said  mechanics' 
liens  are  claimed  and  on  which  said  two  mort- 
gages for  1675  and  for  $500,  respectively, 
were  given  by  said  Olsens ;  that  between  No- 
vember 12  and  December  31,  1914,  said  com- 
pany, under  an  express  agreement  with  said 
Olsen,  sold  and  delivered  materials  which 
were  used  in  the  construction  of  said  dwell- 
ing house,  amounting  to  the  sum  of  $352.35 ; 
that  said  company  duly  compiled  with  the 
provisions  of  the  mechanics'  Hen  statute  of 
this  state,  and  is  entitled  to  a  mechanic's  lien 
on  said  lot  10,  together  with  the  Improve- 
ments thereon,  for  s^ld  sum  of  $352.35,  to- 
gether with  legal  interest,  and  for  $25  as  an 
attorney's  fee;  that  between  November  7 
and  December  29,  1914,  said  Emll  H.  Jacob, 
under  an  express  agreement  with  said  Olsen, 
performed  labor  on  said  dwelling  house 
amounting  to  the  sum  of  $115;  that  aald 
Jacob  has  complied  with  all  the  provisions 
of  the  mechanics'  lien  statute  of  this  state, 
and  is  entitled  to  a  mechanic's  lien  on  said 
lot  10  and  the  Improvements  thereon  for  said 
sum  of  $115,  together  with  legal  interest,  and 
$26  as  an  attorney's  fee;  that  on  December 
15,  1914,  the  appellant  duly  released  said  lot 
10  from  said  mortgage  of  $6,200,  which  re- 
lease was  duly  recorded  on  December  17, 
1914 ;  that  on  December  16, 1914,  said  Oliens 
executed  and  delivered  to  said  appellant  a 
note  for  $675,  with  10  per  cent.  Interest,  and 
on  the  same  date  executed  and  delivered  to 
him  a  mortgage  for  $676  on  said  lot  10  to  se- 
cure the  payment  of  said  note;  that  said 
mortgage  was  duly  recorded  on  December  17, 
1914 ;  that  on  February  6,  1915,  said  Olsens 
also  executed  and  delivered  to  said  appellant 
a  note  for  $500,  with  10  per  ceat.  interest, 
and  on  said  date  executed  and  delivered  a 
mortgage  for  $600  on  said  lot  10  to  secure 
the  payment  of  said  note,  which  mortgage 
was  duly  recorded  February  18,  1916.  The 
court  also  found  that  there  "was  no  consid- 
eration whatever  passing  from  said  defend- 
ant Terry  to  the  defendant  Olsen  for  the 
note  and  mortgage  of  $675."  A  finding  in  the 
same  words  was  also  made  with  regard  to 
the  $500  note.    The  court  further  found: 

"That  said  promissory  note  of  $675  and  the 
said  mortgage  securing  the  same,  and  said  prom- 
issory note  of  $500  and  the  said  mortgage  se- 
curing the  same,  so  given  by  the  defendant  N.  O. 
Olsen  and  his  wife  to  the  defendant  Terry, 
were  not  renewals,  or  renewal  of  part  thereof, 
of  the  said  original  indebtedneiB  of  $6,200,  re- 


ferred to  herein.  Said  notes  of  $600  and  $676, 
or  either  thereof,  or  any  part  thereof,  in  any 
way  representative  of  or  continuing  the  said 
original  Indebtedness  of  $6,200,  owing  by  the 
defendant  N.  O.  Olsen  and  his  wife  to  the  de- 
fendant Terry." 

The  appellant,  however,  testified,  and  his 
testimony  Is  not  disputed,  that  he  had  re- 
leased two  of  the  $200  lots  for  which  he  had 
received  notblng  from  the  Olsens.  The  ap- 
pellant, however,  did  not  claim  that  the  two 
notes  and  mortgages  for  $676  and  for  $500, 
respectively,  were  given  as  a  consideration 
for  the  release  of  said  lots.  Indeed,  it  is 
clear  from  appellant's  testimony  that  the  two 
notes  and  mortgages  aforesaid  were  given 
for  another  purpose  entirely. 

The  findings  go  Into  great  detail,  but  the 
foregoing  synoiwls  covers  the  substance  of 
the  material  parts. 

The  court  made  conclusions  of  law  In 
which  it  found  that  the  mechanics'  liens  of 
the  company  and  of  Jacob  were  superior  to 
the  two  mortgages  of  the  appellant.  The 
court  entered  a  decree  accordingly,  in  which 
it  ordered  said  lot  10,  together  with  the  Im- 
provements thereon,  sold,  and  the  proceeds 
applied  in  payment  of  said  mechanics'  liens, 
with  Interest  and  attorneys'  fees  as  before 
stated.  The  court,  however,  expressly  de- 
creed: 

"It  is  hereby  further  ordered,  adjudged,  and 
decreed  that  the  defendant  T.  P.  Terry  has 
no  estate,  right,  title,  or  interest  whatever  in 
and  to  the  tract  of  real  property  hereinafter  de- 
scribed, or  any  part  thereof,  and  that  said  de- 
fendant is  forever  enjoined  and  debarred  from 
asserting  any  estate,  right,  title,  or  interest 
whatever  in  and  to  the  said  tract  of  real  prop- 
erty or  any  part  thereof,  hereinafter  described, 
adverse  to  the  plaintiff  and  to  said  lien  claim- 
ant Emil  H.  Jacob." 

The  appeal  is  from  the  decree  aforesaid. 

[1]  As  before  stated,  the  appellant  filed  a 
general  demurrer  to  the  complaint,  and  In  his 
first  assignment  of  error  he  Insists  that  the 
court  erred  In  overruling  said  demurrer.  In 
support  of  the  assignment  it  Is  argued  that 
the  appellant  is  not  a  proper  party  to  this 
action.  It  may  well  be  doubted  whether  that- 
objection  can  be  raised  by  a  general  demur- 
rer. Waiving  that  point,  however,  we  have 
already  held  that  imder  our  statute  any  per^ 
son  who  claims  a  mortgage  or  other  Hen  on 
premises  on  which  mechanics'  liens  are 
sought  to  be  foreclosed  In  an  action  In  equi- 
ty may  be  made  a  party,  and  his  right  to 
claim  a  lien  on  the  premises  in  question  may 
be  litigated  in  such  an  action.  Cain  v.  Par^ 
fltt,  158  Pac.  448.  We  see  no  reason  to- 
change  or  modify  our  ruling  In  that  regard. 
The  complaint  was  not  vulnerable  to  the  de- 
murrer for  the  reason  that  appellant's  claim 
to  or  Interest  In  the  property  In  question  was 
not  more  specifically  stated.  Enough  was 
stated  in  the  complaint  to  authorize  the  com- 
pany to  make  appellant  a  party  to  the  ac- 
tion. The  court,  therefore,  did  not  err  in 
overraling  the  demurrer. 

Proceeding  now  to  a  conaideratlon  of  th» 
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merits,  we  remark  that  while  appellant's 
counsel  assails  some  ol  the  findings  of  fact, 
yet  we  have  discovered  nothing  In  them 
which  is  material  to  this  decision  which  is 
not  supported  by  ample  evidence.  The  con- 
trolling facts  are  not  in  dispute,  and  the  ap- 
pellant must  stand  or  fall  on  the  facts  that 
are  not  in  dispute;  In  view  that  the  con- 
trolling facts  art  not  in  dispute,  the  questions 
to  be  determined  are  questions  of  law  rather 
than,  of  fact 

Appellant's  counsel,  however,  cites  and  re- 
lies on  the  doctrine  stated  by  the  author  in  2 
Jones  on  Mortgages,  §  971,  where  it  Is  said: 

"When  a  new  mortgage  is  substituted  in  igno- 
rance of  an  intervening  lien,  tiie  mortgage,  re- 
leased through  mistake,  may  be  restored  in  equi- 
ty and  given  its  original  priority  as  a  lien. 
This  was  done  in  a  case  where  the  bolder  of  a 
first  mortgage,  in  ignorance  of  the  existence  of 
a  subsequent  one  on  the  premises,  released  his 
mortgage  and  took  a  new  one.  There  was  no 
evidence  of  mistake  except  such  as  might  be  in- 
ferred from  the  mortgagee's  ignorance  of  the 
existence  of  the  intermediate  mortgage,  and 
there  was  no  evidence  that  he  would  not  have 
made  this  arrangement  had  he  known  of  this 
fact;  but  it  was  considered  that  although  the 
court  was  not  at  liberty  to  infer  facts  not  proved, 
yet  that  it  was  at  liberty  to  draw  all  the  in- 
ferences which  logically  and  naturally  follow 
from  the  facts  proved ;  that  it  is  not  an  act  of 
reasonable  prudence  and  caution  such  as  men 
commonly  use  in  the  conduct  of  business  affairs 
for  one  having  a  iirst  mortgage  upon  property, 
without  consideration  or  other  apparent  mo- 
tive, to  release  it,  and  take  a  new  mortgage  sub- 
ject to  a  prior  lien  of  a  considerable  amount; 
and  therefore  it  may  be  inferred  that  the  mort- 
gagee would  not  have  made  the  release  had  he 
known  of  the  intervening  mortgage.  A  court 
of  equity  will  grant  relief  on  the  ground  of  mis- 
take, not  only  when  the  mistake  Is  expressly 
proved,  but  also  when  it  is  implied  from  the 
nature  of  the  transaction." 

The  foregoing  text  is  supported  in  the  cas- 
es of  Shaffer  v.  McCloskey,  101  Cal.  576.  36 
Pac.  196,  Young  y.  Shaner,  73  Iowa,  655, 
35  N.  W.  629,  5  Am.  St  Bep.  701,  and  Bruse 
V.  Nelson,  36  Iowa,  157,  and  numerous  other 
cases,  which  need  not  be  referred  to. 

[2]  In  our  Judgment  the  undisputed  facts  In 
this  case  do  not  bring  it  within  the  foregoing 
doctrine.  It  must  be  remembered  that  the  two 
notes  and  moilgages  in  question  were  not  sub- 
stitutes for  the  original  notes  and  mortgage 
which  were  given  for  16,200.  Nor  was  the  re- 
lease of  lot  10  from  the  original  mortgage 
made  *1n  Ignorance  of  an  intervening  lien." 
^Vhen  the  appellant  released  lot  10  from  the 
original  mortgage,  he  knew  that  the  01s«as 
were  erecting  a  dwelling  on  lot  10  and  that 
they  were  obtaining  both  materials  and  labor 
therefor.  He  could  easily  have  ascertained 
Just  what  the  facts  were  In  that  regard  from 
both  the  company  and  from  Jacob,  but  he 
did  not  take  the  trouble  to  ask  them  or  ei- 
ther of  them.  He,  however,  testified  that  he 
took  the  two  notes  and  mortgages  because  be 
thought  the  dwelling  house  that  was  being 
erected  on  lot  10  was  well  worth  the  aggre- 
gate of  the  two  notes,  namely,  the  sum  of 
$1,176.     He  therefore  merely  took  the  two 


notes  and  mortgages  as  an  additional  secu- 
rity for  the  $6,200.  Appellant  was  therefore 
attempting  to  obtain  the  benefit  of  the  value 
of  the  dwelling  house  which  was  being  erect- 
ed on  lot  10.  No  doubt  if  he  had  not  insert- 
ed the  clause  in  the  original  mortgage  which 
we  have  set  forth  he  would,  as  against  the 
company  and  Jacob,  have  been  entitled  to 
the  benefit  of  the  dwelling  house  in  any 
event,  since  his  mortgage  was  of  record  when 
the  materiabs  were  furnished,  and  the  labor 
was  performed,  to  tlie  extent  at  least  that 
the  dwelling  house  was  necessary  to  satisfy 
the  original  mortgage.  In  view,  however,  of 
the  clause  of  the  mortgage,  which  fixed  a 
limit  of  $350  on  lot  10,  appellant  no  doubt 
desired  to  cover  the  full  value  of  the  house, 
namely,  tlie  $1,175,  by  taking  the  two  addi- 
tional notes  and  mortgages.  Appellant,  how- 
ever, released  lot  10  from  the  original  mort- 
gage with  full  knowledge  that  some  one  was 
furnishing  materials  and  performing  labor 
for  and  on  said  dwelling.  In  releasing  lot 
10  from  the  mortgage  it  was  not  done,  as  Is 
usually  the  case,  to  substitute  a  new  mort- 
gage for  the  old  one,  which  is  released.  But 
what  appellant  sought 'to  accomplish  in  this 
case  was  to  get  $1,175  additional  security 
for  the  $6,200  mortgage.  The  release  of  lot 
10  was  therefore  not  made  "in  ignorance  of 
an  intervening  lien,"  nor  was  it  made  so  as 
to  substitute  a  new  mortgage  for  the  one 
that  was  released.  It  is  apparent  that  this 
case  does  not  come  within  the  rule  stated  in 
2  Jones,  supra,  and  in  the  cases  before  re- 
ferred to. 

Neither  Is  the  appellant  seeking  to  have 
his  original  mortgage  reinstated.  What  he 
Is  attempting  In  this  action  is  to  obtain  the 
full  benefit  of  the  two  mortgages  which  were 
made  and  delivered  after  the  company  and 
Jacob  bad  acquired  liens  on  lot  10.  It  is 
quite  clear  that  if  appellant's  ori£^nal  mort- 
gage were  reinstated  as  to  lot  10,  then  all  he 
could  claim  as  against  the  equities  of  the 
company  and  Jacob  would  be  the  $360  on 
said  lot  In  view  that  they,  under  the  law,  ac- 
quired an  interest  in  lot  10,  they,  In  equity, 
could  have  paid  the  $350  fixed  in  the  mort- 
gage to  appellant,  and  then  could  have  en- 
forced their  lien  on  any  surplus  remaining 
over  and  above  that  amount  Under  the  orig- 
inal mortgage  that  was  all  the  dalm  ap- 
pellant had  on  lot  10  as  against  the  Olsens, 
and  it  likewise  was  all  he  had  as  against 
those  claiming  equities  in  lot  10  through  or 
under  the  Olsens.  The  Olsens  held  the  equi- 
ty of  redemption,  which  consisted  of  any  ex- 
cess over  the  $350  Umlt  fixed  in  the  mort- 
gage, and  certainly  the  company  and  Jacob 
were  entitled  to  the  full  value  of  that  equity. 
As  before  stated,  however,  appellant  re- 
leased lot  10  entirely  from  the  mortgage  with 
full  knowledge  of  the  prevailing  conditions 
respecting  the  improvements  that  were  being 
made  on  said  lot,  and  hence,  in  our  opinion, 
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his  rights  under  the  two  new  mortgages  are 
inferior  and  subsequent  to  the  rights  of  the 
mechanics'  lien  claimants  precisely  as  the 
court  concluded.  We  are  not  now  passing  on 
what  would  have  been  the  result  If  the  ap- 
pellant had  brought  an  action  to  hare  his 
original  mortgage  reinstated,  or  if  he,  in  this 
action,  were  seeking  to  accomplish  that  re- 
sult In  order,  however,  to  do  that,  he  can- 
not insist  on  the  full  benefit  of  his  two  new 
mortgages  as  against  the  equities  of  the 
company  and  Jacob.  While,  as  against  the 
Olsens,  he  could  claim  any  additional  se- 
curity the  new  mortgage  gave  him,  yet,  as 
against  the  mechanics'  lien  claimants,  he  has 
no  rights  whatever  by  virtue  of  the  two  new 
mortgages,  except  as  against  any  surplus 
that  may  remain  after  the  mechanics'  liens 
are  satisfied. 

While  we  have  no  doubt  respecting  tlie  cor- 
rectness of  the  foregoing  conclusions,  yet  we 
are  constrained  to  say  that  we  have  less  hesi- 
tancy in  arriving  at  these  conclusions  in  this 
case  for  the  reason  that,  in  any  event,  ap- 
pellant's rights  will  be  protected  to  the  same 
extent  as  though  his  first  mortgage  were  in 
fact  reinstated.  If  that  were  done,  then,  as 
we  have  seen,  as  against  the  equities  of  the 
mechanic's  Hen  dalmants,  he  would  be  lim- 
ited to  $350  as  to  lot  10.  He,  however,  tes- 
tified that  the  dwelling  alone  is  worth  $1,- 
175.  The  two  mechanics'  Uens,  with  attor- 
ney's fees,  and  without  adding  interest, 
amount  to  only  $617.35,  or  $657.65  less  than 
the  conceded  value  of  the  dwelling  without 
the  lot.  The  appellant  thus  has  not  only  the 
$350,  the  value  fixed  on  lot  10,  but  he  also 
has  a  margin  of  $657.65  on  the  house  after 
the  two  mechanics'  liens  are  satisfied.  He 
thus  has  an  excess  of  $307.65  over  what  he 
would  have  if  his  original  mortgage  were  re- 
instated and  he  were  limited  to  the  $350  in- 
terest in  lot  10  as  provided  in  said  mortgage. 
Of  course,  we  do  not  vouch  for  the  correct- 
ness of  the  foregoing  figures,  except  that  they 
are  correct  in  accordance  with  the  evidence. 
As  a  matter  of  coarse,  be  would  not  be  lim- 
ited to  $360  except  in  case  all  above  that 
amount  were  necessary  to  satisfy  the  two 
mechanics'  liens.  After  those  liens  were  sat- 
isfied, he,  as  against  the  Olsens,  would  be 
entitled  to  the  surplus  if  it  were  necessary  to 
satisfy  his  $6,200  mortgage.  The  other  two 
mortgages  did  not  Increase  appellant's  rights, 
in  view  that  the  consideration  for  all  the 
three  mortgages  does  not  exceed  said  $6,200 
and  all  are  based  thereon. 

[8]  Appellant,  however,  also  complains  of 
the  restrictive  clause  in  the  decree  which  we 
have  quoted.  Counsel  for  the  company  and 
for  Jacob,  however,  contends  that  the  decree 
Is  limited  to  the  rights  of  the  lien  claimants. 
The  language  is,  however,  sweeping,  and  it 
is  open  to  the  objection  that  appellant  has 
no  rl^its  whatever  In  or  to  lot  10.  Of 
coarse  all  the  rights  that  the  two  Uen  claim- ! 


ants  can  assert  against  said  lot  as  against 
appellant  is  to  have  their  liens  satisfied. 
When  the  mechanics'  liens  are  satisfied,  ap- 
pellant is  entitled  to  any  surplus  that  may 
remain.  If  the  decree  is  to  be  construed  oth- 
erwise. It  Is  clearly  erroneous.  In  view  that, 
in  any  event,  this  case  has  to  be  remanded  to 
the  district  court  for  enforcement,  we  have 
concluded  to  remand  the  same,  with  direc- 
tions to  the  district  court  of  Weber  county 
to  modify  its  conclusions  of  law  and  decree 
to  the  effect  that  lot  10,  with  the  Improve- 
ments thereon,  be  sold;  that  the  proceeds  de- 
rived therefrom  be  first  applied  to  the  sat- 
isfaction of  the  company's  and  Jacob's  me- 
chanics' liens,  together  with  accrued  Interest 
and  attorneys'  fees  allowed  by  the  court,  and 
costs;  and  that  the  surplus.  If  any,  be  then 
applied  to  the  satisfaction  of  appellant's 
mortgages ;  and,  subject  to  such  modification, 
the  findings  of  fact,  conclusion^  of  law,  and 
decree  are  in  all  respects  affirmed. 

We  remark  that,  in  view  that  appellant 
has  devoted  nearly  all  of  his  abstract  and 
brief  to  the  proposition  that  the  court  erred 
In  not  declaring  the  two  mortgages  superior 
to  the  mechanics'  liens,  we  deem  it  unfair  to 
the  mechanics'  lien  dalmants  to  allow  the 
appellant  costs  on  this  appeal.  We  also  de- 
sire to  add  that,  in  referring  to  lot  10,  we 
did  so  with  the  understanding  that  that  lot 
is  also  described  In  the  pleadings,  findings  of 
fact,  and  decree  by  metes  and  bounds.  We 
deemed  it  unnecessary,  however,  to  do  more 
than  to  refer  to  said  lot  by  its  number,  and 
in  doing  so,  of  course,  have  reference  to  the 
lot  that  is  described  by  metes  and  bounds  in 
the  pleadings  aforesaid. 

The  case  is  therefore  remanded  to  the  dis- 
trict court  of  Weber  county,  >vlth  directions 
to  modify  the  conclusions  of  law  and  decree 
as -hereinbefore  stated,  and  when  so  modified 
to  enforce  the  decree  In  accordance  with  law. 
Neither  party  to  recover  costs  on  this  ap- 
peal. 

McCAUTT,  COHFMAN,  THUEMAN,  and 
GIDEON,  JJ.,  concur. 


GRAY  V.  BULLEN  et  al.    (No.  2997.) 
(Supreme  Court  of  Utah.     Aug.  25,  1917.) 

1.  Acconn  Ann  SATiarAcnoN  «398(1)  —  Pabt 
Payment. 

Where  defendants  had  in  writini?  acknowl- 
edfred  indebtedness  in  the  sum  of  $676  to  plain- 
tiff, such  indebtedness  could  not  be  discharged 
b;^  a  subsequent  writing  providing  that,  in  con- 
sjderntion  of  the  surrender  of  the  statement  of 
indebtedness,  one  defendant  would  pay  $50,  and 
by  payment  of  such  sam ;  the  amount  due  hav- 
ing once  been  liquidated. 

2.  COKPOKATtONS    «=»30(l)—PBOUOTIOlf— ISSU- 
ANCE OF  Stock. 

Wliere  one  corporation  promoter  was  prom- 
ised 8,200  sharps  of  stock,  should  the  corpora- 
tion be  organized,  he  could  not  complain  that 
the  stock  was  not  issued  to  him,  when  the  cor- 
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poration  was  not  organized,  in  the  absence  of; 
proof  that  failure  to  organize  it  waa  due  to 
the  acts  of  the  defendants. 

Appeal  from  District  Court,  Salt  Lake 
County;  Qeo.  G.  Armstrong,  Judge. 

Action  by  William  Gray  against  H.  Bul- 
len  and  others,  doing  business  as  ttie  Dream- 
land Leasing  Company  of  Utah.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions. 

Chris  Mathlson,  of  Salt  Lake  City,  for  ap- 
pellant. Qustin,  Gillette  &  Brayton  and  Par- 
ley P.  Jenson,  all  of  Salt  Lake  City,  for  re- 
spondents. 

FRICK,  C.  J.  The  plaintiff  sued  the  de- 
fendants, H.  Bullen,  H.  A.  Pederson,  J.  W. 
Rooklidge,  George  Wilson,  and  Boy  Bullen, 
"doing  business  as  the  Dreamland  Lieaslng 
Company  of  Utah,"  to  recover  judgment  for 
$67C  and  for  the  value  of  8,200  shares  of 
stock,  alleged  to  be  of  the  value  of  10  cents 
per  share.  It  is  not  necessary  to  refer  to 
the  pleadings,  except  for  the  purposes  here- 
inafter indicated.  The  evidence  is  very 
short,  and  is  practically  without  conflict. 
The  action  is  based  upon  a  letter,  addressed 
to  the  plaintiff,  which  reads  as  follows  (on 
letter  head  of  Dreamland  Leasing  Company 
of  Utah): 

"August  14,  1909. 

"Mr.  Wm.  Gray,  City— Dear  Sir:  This  letter 
is  written  you  in  order  to  have  a  clear  under- 
standing of  the  condition  of  your  account  with 
the  Dreamland  Leasing  Company,  and  it  is  to 
be  considered  as  an  acknowledgment  of  liability, 
and  if  assigned  to  any  other  person  their  claim 
will  be  protected  to  tbat  amount.  According  to 
my  books,  you  have  $550  due  yon  on  the  drift 
and  shaft  contract  and  4,000  shares  of  the  stock 
of  the  company;  on  the  drifting  contract  you 
have  $126  due  you  and  4,200  shares  of  the 
stock — making  in  all  $676  and  8,200  shares  of 
stock.  Dreamland  Leasing  Company  of  Utaii, 
by  J.  W.  Booklidge,  Secretary." 

Mr.  RookUdge,  signer  of  the  foregoing  let- 
ter, testified  that  all  of  the  parties  named  at 
the  beginning  of  this  opinion,  except  H.  A. 
Pederson,  were  partners  doing  business  as 
the  "Dreamland  Leasing  Company  of  Utah." 
The  evidence,  without  conflict,  is  to  the  ef- 
fect that  the  parties  aforesaid  bad  a  lease 
on  a  certain  mine  in  Nevada  which  they 
were  developing;  tbat  they  intended  to  or- 
ganize a  corporation  on  said  lease,  and  in 
case  that  were  done  the  plaintiff,  in  addi- 
tion to  the  $676,  was  also  to  receive  the 
8.200  shares  of  stock,  both  of  which  are  men- 
tioned in  the  letter;  that  the  plaintiff  was 
employed  by  the  defendants  to  do  work  on 
the  mine  aforesaid,  and  that,  in  so  far  as  the 
stock  was  concerned,  he  was,  in  a  sense,  a 
partner,  and  was  to  receive  the  stock  in  case 
the  mining  lease  was  Incorporated,  but,  so 
far  as  the  $676  was  concerned,  he  was  not 
connected  in  any  way  with  the  defendants, 
b\it  that  he  bad  earned  that  amount  in  work- 
ing for  the  defendants  named,  except  the 
defendant   Pederson.     The   testimony    also 


showed  that  another  writing  was  entered  in- 
to between  plaintiff  and  the  defendant  Rook- 
lidge, which  reads  as  follows: 

"Salt  Lake,  August  14,  1909. 
"In  consideration  of  the  surrender  of  titis 
statement  to  me,  not  later  than  sixty  days  from 
date,  I  hereby  agree  to  pay  the  holder  the  sum 
of  fifty  dollars — notice  to  be  given  me  ten  days 
in  advance  by  bolder,  and  nothing  is  to  be  dona 
before  October  14, 1909.        J.  W.  RookUdge." 

Indorsed  on  back: 

"Pd.  $10.00  Dec.  6/10.  Pd.  $10.00  Jan.  6/11. 
Pd.  $10.00  Feb.  6/11.  $10.00  Mar.  20/11. 
$10.00  Apr.  17/11.    Wm.  Gray,  Jr." 

Tliat  writing  was  pleaded  as  a  defense, 
and  It  was  shown  without  dispute  that  the 
$50  mentioned  therein  had  been  paid  by 
Rooklidge  to  the  plaintiff  between  Decem- 
ber 6,  1910,  and  April  17,  1911.  The  court 
found  that  the  payment  had  been  made  as 
aforesaid,  and  as  a  conclusion  of  law  also 
found  that  the  obligation  assumed  in  the 
original  letter  had  thereby  been  fully  paid 
and  disdiarged,  and  entered  Judgment  in  fa- 
vor of  the  defendants.  Tlie  plaintiff  appeals 
from  that  judgment. 

[1]  The  defendants  did  not  set  up  accord 
and  satisfaction  nor  a  general  release  as  a 
defense,  but  they  relied  upon  the  defense  of 
payment,  and  the  court  bases  its  conclusion 
of  law  an!  judgment  entirely  upon  that  de- 
fense. Can  the  conclusion  of  law  be  sus- 
tained? As  we  have  seen,  the  evidence  is 
imdisputed  that  the  defendants,  except  prob- 
ably Pederson,  were  indebted  to  the  plain- 
tiff as  partners  In  a  specific  sum.  The 
amount  due  was  fixed  and  certain.  In  view 
of  the  relations  sustained  by  the  defendants 
among  themselves,  the  defendant  Rooklidge 
was  obligated  for  the  wbole  amount  due,  the 
same  as  each  of  the  other  defendants  was 
obligated.  When  Rooklidge  paid  the  $50, 
therefore,  he  merdy  paid  his  own  debt.  The 
question,  therefore,  arises  whether  a  debtor 
may  pay  or  discharge  a  fixed  and  certain  in- 
debtedness then  due  by  merely  paying  a  less- 
er sum  than  the  amount  of  his  indebtedness 
to  his  creditor.  The  law  Is  very  clearly  stat- 
ed in  1  Cyc.  319,  in  the  following  words: 

"Where  the  debt  or  demand  is  liquidated  or 
certain,  and  is  due,  payment  by  the  debtor  and 
receipt  by  the  creditor  of  a  less  sum  is  not  a 
satisfaction  thereof,  although  the  creditor  agrees 
to  accept  it  as  sucb,  if  there  be  no  release  under 
seal  or  no  new  consideration  given.  Payment 
of  a  less  amount  than  is  due  operates  only  as  a 
discbarge  of  the  amount  paid,  leaving  the  bal- 
ance still  doe,  and  the  creditor  may  sue  therefor, 
notwithstanding  the  agreement  A  court  of  eq- 
uity bas  no  power  to  enjoin  collection  of  the 
balance." 

In  Smoot  ▼.  Checketts,  41  Utah,  211,  125 
Pac.  412,  Ann.  Cas.  1916G,  1113,  the  head- 
note  correctly  reflects  the  decision,  and  it  is 
there  stated: 

"When  it  is  claimed  that  payment  by  the  debt- 
or of  a  sum  less  than  is  due  to  the  crieditor  is  a 
payment  in  full  discharge  of  the  entire  amount 
due,  a  receipt  acknowledging  full  payment  is 
not  controlling;  but  it  must  also  appear  that 
the  payment  was  based  on  a  snfBcient  independ- 
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«nt  considcratioB,'  or  dn'a  compromiae  of  a  dli> 
puted  or  nnliqaidated  claim." 

The  same  principle  is  announced  In  the 
case  of  Sohwer  t.  Burrell,  42  Utah,  517, 
618, 134  Pac.  678. 

The  case  at  bar  leaves  no  room  for  con- 
troversy upon  the  question  of  an  Independent 
consideration.  The  agreement  between 
fiuoklldge  and  the  plaintiff  is  in  writing  and 
speaks  for  itself.  The  consideration  is  there 
stated  In  the  following  words:  "In  consider- 
ation of  the  surrender  of  this  statement  to 
me,"  etc.  Now,  that  is  the  consideration, 
and  the  only  consideration,  for  the  release  of 
a.  fixed  and  absolute  tadebtedness  then  due, 
amounting  to  $676..  The  real  consideration 
there  mentioned  is  the  surrender  of  the  state- 
ment wherein  the  Indebtedness  was  fixed. 
The  real  transaction,  therefore,  amounted 
merely  to  this:  Rooklidge  paid  a  fixed  debt, 
amounting  to  $676,  by  agreeing  to  pay  $60, 
which  he  paid.  In  other  words,  an  indebt- 
edness ot  $676  was  paid  with  $60.  In  case 
a  debtor  la  unable  to  pay  his  debts  in  full, 
there  are  several  legal  methods  by  which  be 
may  discharge  and  satisfy  his  debts  without 
making  payment  in  full.  He  may  file  a  peti- 
tion in  bankruptcy,  and,  if  insolvent,  may  be 
discharged.  He  may  enter  into  a  composi- 
tion agreemmt  with  his  creditors,  and  be 
discharged,  or  he  may  make  an  accord  and 
satisfaction  with  any  one  or  all  of  his  credi- 
tors, and  thus  satisfy  his  debts.  He  may, 
however,  not  pay  ofF  his  debts  by  merely 
paying,  or  agreeing  to  pay,  a  sum  less  than 
the  amount  of  the  debt,  without  some  legal 
independent  consideration  which  in  law 
would  amount  to  an  accord  and  satlsftiction. 
In  this  case  there  Is  absolutely  no  considera- 
tion for  the  pretended  release,  and  hence  the 
conclusion  of  law  and  judgment  are  against 
law. 

[f]  The  claim  for  the  8,200  shares  of  stock, 
however,  stands  upon  a  different  footing. 
As  to  that  claim  the  testimony  of  Mr.  Rook- 
lidge Is  not  disputed.  According  to  his  tes- 
timony the  plaintiff  was  Interested  with  the 
defendants  In  organizing  the  corporation, 
and  he  was  to  receive  the  stock  only  in  case 
the  corporation  was  organized.  The  corpo- 
ration was  not  organized,  and  no  stock  was 
Issued,  or  can  be  issued.  There  is  no  all^^- 
-tlon  or  proof,  however,  that  the  respondents 
were  responsible,  or  that  the  corporation  was 
not  organized  through  any  fault  of  theirs. 
The  promise  to  Issue  the  stock  was  there- 
fore conditional,  and  not  absolute,  and,  the 
condition  not  having  materialized,  the  plain- 
tiff cannot  complain,  unless  he  shows  that 
the  defendants  were  the  cause  of  the  failure 
to  organize  the  corporation  and  to  Issue  the 
stock.  Nothing  of  that  character  is  found, 
either  in  the  pleadings  or  in  the  evidence 
and  hence  we  are  clearly  of  the  opinion  that, 
as  to  the  8,200  shares  of  stock,  the  plaintiff 


has  no  cause  of  actton  against  the  defend- 
ants or  either  of  them. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded  to  the 
district  court  of  Sale  Lake  county,  with  di- 
rections to  grant  plaintiff  a  new  trlaL  Costs 
to  appellant 

UcOARTY,  OORFMAN,  THURMAjf,  and 
OIDBON,  JJ.,  concur. 


McEWAN  et  al.  v.  ANDERSON.    (No.  8021.) 
(Supreme  Court  of  Utah.    Sept  10,  1917.) 

1.  APPEAJL    AND    EBBOB    <8=»7S4r— DISMISSAIt- 
Q-BOnNDS. 

That  bill  of  exceptions  was  not  settled  In 
time  is  not  ground  for  dismissal  of  appeaL 

2.  ExoEFTioNB,  Bnx  or  «3>48(1)  —  Skitu- 
XEHT  Attxb  TncK. 

The  bill  of  exceptions  being  settled,  without 
any  extension  of  tune,  after  the  time  allowed 
by  statute  therefor,  and  therefore  without  jn- 
rudiction,  is  without  any  force  or  effect 

3.  Afpbai.  and  Erbob  «s»430(1)— DibuibbaIi 
— Gbottndb. 

Appeal  will  be  dismissed,  the  trial  clerk 
certifying  that  no  notice  of  or  undertaking  on 
appefd  has  been  filed  there,  and  no  assignment 
of  errors,  abstracts,  or  briefs  having  been  serv- 
ed or  filed  by  appellant  though  the  transcript 
has  been  on  file  m  the  appellate  court  for  nearly 
a  year. 

Ai^eal  from  District  C!onrt,  Utah  County; 
A.  B.  Morgaj^  Judge. 

Condemnation  proceeding  by  John  H.  Mo- 
I>waii  and  others  against  Johanna  O.  J.  An- 
derson. From  the  judgment  defendant  ap- 
pesLls.    Appeal  dismissed. 

3.  H.  McIKmald,  of  Prtyvo,  for  appellant 
Jacob  Evans,  of  Salt  Lake  City,  and  G.  P. 
Parker,  of  Piovo,  for  resiKWdents. 

BTRI(3K,  O.  J.  In  this  case  plaintiffs  ob- 
tained a  judgment  in  the  district  court  of 
Wasatch  coujity,  Utah,  condemning  a  small 
strip  of  ground  owned  by  the  defendant 
amounting  to  25/100  of  an  acre,  over  which 
to  construct  an  irrigating  ditch,  and  the  de- 
fendant was  awarded  judgment  for  the  value 
of  the  land  taken,  and  also  for  damages  to 
h^  land  by  reason  of  the  construction  of  the 
ditch  aforesaid.  The  defendant  appeals  from 
the  judgment  of  condemnation,  and  also  from 
the  judgment'awardlDg  damages. 

At  the  threshold  we  are  met  with  a  motion 
by  plaintiffs  to  dismiss  the  appeal  on  two 
grounds:  (1)  that  the  pretended  bill  of 
exceptions  was  not  settled  in  time;  and  (2) 
that  no  assignments  of  error,  abstracts,  or 
briefs  have  been  served  upon  respondent. 

[1,2]  The  record  filed  In  the  case  shows 
the  following:  Judgment  was  duly  entered 
May  20,  1916;  notice  of  appeal  was  served 
and  service  admitted  October  16,  1916;  tran- 
script on  appeal  was  filed  In  this  court  No- 
vember 23,  1916.  The  objection  that  the  bill 
of  exceptions  was  ndt  settled  In  time,  which. 
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however,  Is  not  a  reason  for  dismissing  the 
appeal,  Is  neyertheless  serious,  because  It 
Involyes  the  power  of  the  district  court  to 
settle  and  aUow  the  Mil.  The  record  shows 
that  the  lodgment  was  entered  May  20,  1916, 
and  notice  of  entry  thereof  served  on  ap- 
pellant's couiusel  on  June  1,  1916.  The  bill 
of  exceptions  was  settled  and  signed  October 
14,  1916.  The  blU  was  therefore  settled  4 
months  and  14  days  after  notice  of  entry  of 
Judgment  was  served,  which  Is  3  months  and 
14  days  after  It  ^ould  have  been  settled  un- 
der our  statute.  The  district  judge.  In  settling 
the  bill  of  exceptions  did  so  conditionally; 
that  Is,  the  record  shows  that  he  settled  and 
allowed  It,  staging  It  In  his  own  language, 
"provided  the  time  for,  settlement  of  bill  of 
exceptions  has  not  expired."  In  view  that  no 
extensions  of  time  to  serve,  settle,  and  sign 
the  bill  of  exceptions  were  granted,  the  dis- 
trict court,  under  all  of  our  decisions,  was 
without  jurisdiction  or  power  to  settle  and 
allow  the  bill  at  the  time  he  signed  and  al- 
lowed it,  and  hence  the  bill  of  exceptions  fil- 
ed in  this  case  Is  without  any  force  or  effect 
In  view,  therefore,  that  there  is  no  bill  of 
exceptions,  all  we  can  do  is  to  examine  Into 
the  pleadiogs,  findings  of  fact,  and  judgment. 

[3]  The  findings  of  fact  and  conclusions 
of  law  are  not  attached  to  the  transcript, 
but  the  original  judgment  or  decree,  as  be- 
fore stated,  Is  made  a  part  of  it.  Moreover 
the  clerk  of  the  district  court  of  Wasatch 
county,  where  the  case  originated  and  was 
tried,  certifies:  "No  notice  of  appeal,  nor 
undertaking  on  appeal,  has  been  filed  in  my 
office."  In  addition  to  the  foregoing,  no  as- 
signment of  errors,  or  abstracts,  or  briefs, 
have  been  served  or  filed  by  the  appellant,  al- 
though the  transcript  on  appeal  has  been  on 
file  In  this  court  since  November  23,  1916,  as 
before  stated.  In  view  of  the  foregoing  state 
Of  the  record,  we  have  no  alternative  save 
to  dismiss  the  appeaL 

It  is  therefore  ordered  that  the  appeal  be, 
and  the  same  is,  dismissed,  at  appeUaiot's 
costs. 

Mccarty,  corfman,  thurman,  and 

GIDEON.  JJ..  concur. 


BOARD  OF  EDUCATION  OF  SAI/T  TiAKE 

CITY  V.  HANCHETT  et  aL 

(No.   3130.) 

(Supreme  Court  of  Utah.     Aug.  28,  1917.) 

SCKOOLS    AND     SoHOOI.    DiSTBICTS    «=>101    — 

PoBuo  Schools— Taxation— AssEssifENT— 

"And." 
Comp.  Laws  1907,  (  1936,  as  amended  by 
Laws  1915,  c.  115,  provides  for  taxes  for  school 
pnrpoaes  based  on  statement  and  estimate  of  Uie 
boards  of  education,  anl  that  the  tax  for  schools 
ill  cities  of  the  first  class  shall  not  exceed  6% 
mills  on  tbe  dollar  on  any  taxable  property  per 
annum,  and  shall  not  exceed  2V^  mills  addi- 
tional in  any  year  for  the  purchase  of  school 
sites  and  erection  of  school  buildings.  The  sec- 
tion was  also  amended  by  chapter  111,  approv- 


ed on  the  same  dajr,  which  dedares  that  the  tax 
for  the  support  of  schools  and  the  purchase  of 
school  sites  and  erection  of  school  buildings  in 
cities  of  the  first  class  and  in  cities  of  the  sec- 
ond class,  having  an  assessed  valuation  of  $20.- 
000,0(X)  or  more,  shall  not  exceed  in  any  one 
year  3Vi   mills  on  the  dollar  on  any   taxable 

Sroperty.  Held,  that  while  punctuation  may  be 
isregarded  for  the  purpose  of  ascertaining  leg- 
islative intent,  yet  as  toe  word  "and". is  a  con- 
junction implying  addition,  the  conjunction  in 
chapter  111  cannot  t>e  disregarded  so  that  the 
limitation  on  assessed  valuation  will  be  con- 
strued as  applicable  only  to  cities  of  the  second 
class,  but  it  must  be  taken  as  applicable  to  a 
city  of  the  first  class,  and  hence  tJie  section  is 
unconstitutional  as  to  such  cities  and  the  limi- 
tation prescribed  does  not  apply.  ^ 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  And.] 

Original  application  by  the  Board  of  Edu- 
cation of  Salt  Lake  City  for  a  writ  of  man- 
damus against  Lafayette  Handiett  and  oth- 
ers, commissioners  of  Salt  Lake  County,  and 
others.    Writ  Issued. 

Cheney,  Jensen  ft  Holman,  of  Salt  Lake 
City,  for  plaintiff.  Richard  Hartley,  Co. 
Atty.,  and  R.  B.  Porter,  Asst.  Oo.  Atty.,  botU 
of  Salt  Lake  City,  for  defendants. 

FRICK,  O.  J.  The  board  oC  edncatioa  ot 
Salt  Lake  City,  hereinafter  called  plaintiff, 
filed  its  application  in  this  court  praying  for 
an  alternative  writ  of  mandate  against  Lafay- 
ette Hanchett,  Charles  F.  SHllman,  and  Jos- 
eph Lindsay,  constituting  the  board  of  coun- 
ty commissioners  of  Salt  Lake  county,  and 
against  Thomas  Homer,  clerk,  A.  H.  Parsons, 
assessor,  Raymond  O.  Naylor,  treasurer,  and 
M.  C.  Iveraon,  auditor  of  Salt  I^ke  county, 
ber^nafter  styled  defendants,  to  require 
them  to  levy  the  taxes  according  to  the  state- 
ment and  estimate  made  by  the  plaintiff  for 
the  support  and  maintenance  of  the  schools 
of  Salt  Lake  City  for  the  year  1917,  as  pro- 
vided by  Comp.  Laws  1907,  i  1936,  as  amend- 
ed by  diapter  115,  Laws  Utah  1915,  pw  210, 
or  to  show  cause  why  they  do  not  do  so.  An 
alternative  writ  was  duly  Issued  to  which  the 
defendants  appeared  and  filed  a  general  de- 
murrer, which  was  ably  argued  by  respective 
counsel,  and  the  case  has  been  submitted  on 
said  demurrer.  The  statute  last  above  refer- 
red to  reads  as  follows: 

"The  board  of  education  shall,  on  or  before 
the  first  day  of  May  of  each  year,  prepare  a 
statement  and  estimate  of  the  amount  necessary 
for  the  support  and  maintenance  of  the  schools 
under  its  charge  for  the  school  year  commencing 
on  the  1st  day  of  July  next  thereafter;  also 
the  amount  necessary  to  pay  the  interest  ac- 
cruing during  such  year,  and  not  included  in 
any  prior  estimate,  on  bonds  issued  by  said 
board;  also  the  amount  of  sinking  fund  nec- 
essary to  be  collected  during  such  year  for  the 
payment  and  redemption  of  said  bmds;  and 
shall  forthwith  cause  the  same  to  be  certified 
by  the  president  and  clerk  of  said  board  to  the 
officers  charged  with  the  assessment  and  col- 
lections of  taxes  for  general  county  purposes 
in  the  county  in  which  the  city  is  situated,  and 
such  officers,  after  having  extended  the  valua- 
tion of  property  on  the  assessment  rolls,  shall 
levy  such  per  cent,  as  shall,  as  nearly  as  may 


^stTOT  other  turn  see  same  ti^lc  and  KET-ITOMBBR  In  all  Ke7-Number«d  Dlsests  and  Indezw 
^  Board  ot  Education  v.  Huntor,  169  Pae.  101>. 
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he,  raiae  tlie  amount  required  by  the  board, 
which  levy  shall  be  uniform  on  all  property 
within  the  said  city  aa  returned  on  the  assess- 
ment roll;  and  the  said  county  ofiBcers  are 
hereby  authorized  and  required  to  place  the 
■ame  on  the  tax  roll.  Said  taxes  shall  be  col- 
lected, [by  the  county  treasurer  ns  other  taxes 
are  collected],  but  without  additional  compensa- 
tion for  assessing  and  collecting,  and  he  shall 
pay  to  the  treasurer  of  said  board,  promptly  as 
coUected  *who  shall  hold  the  same  subject  to 
the  order  of  the  board  of  education;  provided, 
that  the  tax  for  the  support  and  maintenance 
of  such  school  [s]  in  cines  of  the  first  class 
•hall  not  exceed  in  any  one  year  six  and  one- 
half  mills  on  the  dollar  upon  all  taxable  prop- 
erty of  said  city,  [and  shall  not  exceed]  two 
and  one-half  mills  additional  on  the  dollar  in 
one  year,  to  be  used  exclusively  for  the  pur- 
chase of  school  sites  and  the  erection  of  school 
buildings ;  and  in  cities  of  the  second  class, 
the  tax  for  the  support  and  maintenance  of 
such  schools  shall  not  exceed  in  any  one  year 
ten  [twelve]  mills  on  the  dollar  upon  all  taxa- 
ble property  in  said  city." 

The  section  Just  quoted  was,  howeyer,  also 
amended  by  chapter  111,  Laws  Utah  1915, 
both  of  which  were  approved  on  the  same 
day.  The  material  part  of  the  amendment 
last  referred  to,  and  the  only  part  that  is  in 
question  here,  reads  as  follows: 

"Provided,  that  the  tax  for  support  and  main- 
tenance of  such  schools,  and  for  the  purchase 
«[  school  sites  and  for  the  erection  of  school 
buildings  in  cities  of  the  first  class  and  in  cit- 
ies of  the  second  class,  having  an  asieasmcnt 
valuation  of  twenty  million  doUart  or  more,  shall 
not  exceed  in  any  one  year  three  and  one-half 
mills  on  the  dollar  upon  all  taxable  property 
of  said  city ;  and  in  cities  of  the  second  class, 
having  an  assessed  valuation  of  less  than  twen- 
ty million  dollars,  the  tax  for  the  support  and 
maintenance  of  such  schools,  and  for  the  pur- 
chase of  school  sites,  and  the  erection  of  school 
buildings  shall  not  exceed  in  any  one  year  three 
and  seven-tenths  mills  on  the  dollar  upon  all 
taxable  property  of  said  city." 

We  remark,  this  is  a  companion  to  the 
case  of  Board  of  Education  t.  Hunter,  159 
Pac.  1019,  where  we  ordered  a  peremptory 
writ  of  mandate  agrainst  the  county  ofBcers 
of  Weber  connty  under  precisely  the  same 
drcnmstances,  except  that  In  that  case  the 
schools  of  Ogden  City,  which  Is  a  city  of 
the  scccmd  class,  were  involved,  while  In  this 
case  the  schools  of  Salt  Lake  City,  a  city  of 
the  first  class,  are  involved.  In  the  Hunter 
Case  we  have  stated  the  facts  on  which  the 
writ  was  based,  and  have  there  set  forth  at 
large  our  reasexta  for  granting  the  same, 
which  reasons  we  shall  not  repeat  In  this 
i^inion. 

It  Is  conceded  by  the  defendants  that  In 
this  case  the  schools  of  Salt  Lake  City  are 
affected  by  the  3^  mills  limitation  precisely 
as  the  schools  of  Ogden  City  were  affected 
by  the  limitation  provided  for  in  the  proviso 
we  have  set  forth  above.  In  other  words,  it 
is  conceded  that  the  schools  of  Salt  Lake  C^ty 
cannot  be  maintained  and  kept  open  for  a 
period  of  nine  months,  and  that  said  dty  will 
be  prevented  from  participating  in  the  "high 
school  fund"  referred  to  In  the  Hunter  Case, 
Bujira,  If  the  3^6  mills  limitation  Is  enforced 
as  defendants  threaten  to  and  will  do  If  not 


prevented.  In  the  Hunter  Oase  we  held  that, 
for  reas(»i8  there  statefd,  the  3^  mills  levy, 
as  limited  In  the  proviso  we  have  quoted 
above,  was  unconstltutlcmal  and  void,  and 
hence  not  enforceable.  While  the  defend- 
ants concede  that  the  Hunter  Oase  was 
correctly  decided,  and  that  It  was  pnq)eTly 
held  In  that  case  that  the  limitation  of  the 
3%  mills  was  void,  yet  they  contend  that  the 
phrase  we  have  put  in  Italics  does  not  apply 
to  cities  of  the  first  class,  but  is  limited  to 
cities  of  the  second  class,  like  Ogdoi  City. 
It  is  contended  that  the  words  In  italics  refer 
to  cities  of  the  second  class  only,  and  hence 
there  Is  no  limitation  respecting  the  "assessed 
valuation"  In  cities  of  the  first  class,  but  the 
only  limitation  respecting  cities  of  that  class 
is  the  3^  mills  mentioned  In  the  proviso. 
We  cannot  so  interpret  the  proviso.  We  can- 
not see  how,  under  any  rule  or  canon  of  con- 
struction, cities  of  the  first  class  can  be  ex- 
cluded from  the  phrase  we  have  put  In  Ital- 
ics and  at  the  same  time  how  those  cities  can 
be  Included  tn  the  limitation  of  the  3%  mills 
mentioned  in  the  proviso.  Counsel  for  de- 
fendants ingeniously  argues  that  If  the  pxmc- 
tuation  be  changed  by  placing  the  comma  aft- 
er the  word  "class"  following  the  word  "first" 
instead  of  where  it  Is  after  the  words  "second 
class,"  such  a  result  f<Alows.  In  that  cwinec- 
tlon  counsel  also  argues  that  punctuation  Is 
no  part  of  a  statute  and  may  be  disregarded. 
No  doubt  punctuation  may  not  be  permitted 
to  affect  or  to  deffeat  the  legislative  Inten- 
tion or  to  make  that  obscure  which  otherwise 
would  be  clear.  Courts,  in  order  to  enforce 
the  real  intent  of  legislative  enactments,  very 
frequently  not  only  change  the  punctuation, 
but,  if  necessary,  will  Ignore  It  altogether. 
Punctuation  may,  however,  be  resorted  to 
as  an  aid  In  ascertaining  the  legislative  In- 
tent, and  where  such  is  the  case  courts  may 
not,  and  do  not,  arbitrarily  ignore  punctua- 
tion, but  will  give  It  due  consideration  and 
effect.  If  the  punctuation  in  the  proviso  as 
It  now  Is  were  entirely  eliminated,  however, 
the  meaning  of  the  italicized  phrase  would 
still  be  precisely  what  It  is  with  the  punctua- 
tion aa  it  stands.  Defendants'  counsel,  how- 
ever, suggests  that  the  comma  after  the 
words  "second  class"  should  be  advanced  and 
should  be  placed  after  the  words  "first  class," 
so  that  the  punctuation  would  be:  "In  cities 
of  the  first  dass,  and  In  cities  of  the  second 
class  having  an  assessed  valuation  of  twenty 
million  dollars  or  more,"  etc.  In  our  opinion 
If  the  punctuation  were  thus  changed  the 
phrase  we  have  Just  quoted  would  Just  aa 
clearly  Include  cities  of  the  first  class  as  It 
is  now  clear  that  they  are  Included.  As  we 
▼lew  it,  under  any  rule  of  construction,  as 
the  language  now  stands,  the  $20,000,000  val- 
uation applies  to  the  cities  of  the  first  class 
Just  as  dearty  as  it  does  to  cities  of  the  sec- 
ond class ;  and,  further.  If  It  be  held  that  the 
f20,000,000  vabiation  does  not  apply  to  cities 
ot  the  first  <daas,  then  it  must  also  be  held 
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that  tbe  S^  mills  limitation  applies  only  to 
cities  of  the  second  class  and  not  to  cities  ot 
the  first  class.  If  the  latter  should  be  held 
to  be  the  meaning  of  the  phrase,  then  the 
schools  in  tbe  cities  of  the  first  class  would 
not  be  affected,  since  a  sufficient  levy  can  be 
made  under  another  limitation  which  would 
then  apply.  We  are,  however,  forced  to  the 
conclusion  that  both  the  $20,000,000  limita- 
tion and  the  3%  mills  limitation  were  intend- 
ed to,  and  do,  ai^ly  to  cities  of  the  first  class 
as  well  as  to  dties  of  the  second  class,  to 
which  It  was  held  in  the  Hunter  Case,  supra, 
they  applied. 

Let  us  pause  a  moment  and  see  what  is 
meant  by  the  word  "and"  following  tbe 
words  "first  class."  "And"  is  there  used  In 
the  sense  of  addition.  That  is,  adding  some- 
thing to  what  has  just  been  written.  "And" 
is  used  in  the  same  sense  as  it  Is  used  in  the 
sentence,  "5  and  7  are  12."  That  is,  when 
7  units  are  added  to  5  units  the  two  produce 
the  result,  12.  Cities  of  the  second  class  are 
therefore  added  to  cities  of  the  first  class, 
and  both,  wh^i  taken  together,  come  within 
the  limitatioQ  of  $20,000,000  valuation  and 
likewise  come  within  the  limitation  of  the 
3^  mills  levy.  The  cities  of  the  first  class 
having  a  valuation  of  $20,000,000  or  more, 
and  all  the  cities  of  the  second  class  having 
a  like  yaluatl<Hi,  therefore,  constitute  one 
class  which  is  affected  by  the  3^  mills  lim- 
itation, while  all  other  dtiea  of  the  second 
class  having  a  lower  valuation  constitute  tbe 
class  which  is  affected  by  the  3.7  mills  levy. 
Had  it  been  intended  to  prevent  the  above 
limitation  from  applying  to  cities  of  the  first 
class,  it  could  easily  have  been  done  by  using 
apt  language.  As  the  language  now  stands, 
to  our  minds  there  is  no  escape  from  the  con- 


dasion  that  the  limit  applies  to  cities  of  tbe 
first  class  precisely  as  it  was  held  in  tbe 
Hunter  Case  that  it  applied  to  cities  of  tbe 
second  class. 

Counsel  for  defradants  concedes  that  U 
that  shall  be  our  conclusion,  then  the  result 
in  this  case  most  be  the  same  as  it  was  in 
the  Hunter  Case.  Counsel  for  plaintiff  have, 
however,  presented  a  very  forcible  argumoit 
that  the  limitation  is  unconstitutional  and 
void  for  other  reasons.  While  the  argument 
presented  upon  that  phase  of  the  case  is  very 
interesting,  to  say  the  least,  yet,  in  view  oC 
the  conclusion  reached,  it  is  not  necessary 
for  us  at  this  time  to  pursue  the  subject  far- 
ther. We  are  all  agreed  that  no  other  con- 
stmcticm  is  permissible  than  the  one  we 
adopted  In  the  Hunter  Case  and  which  we  are 
again  forced  to  ad<^  in  this  case. 

H'i-om  what  has  been  said,  therefore,  it 
follows  that  the  limitation  of  3^  mills  can- 
not be  enforced  as  against  Salt  Lake  City, 
which  leaves  in  force  the  limitation  found  iA 
Comp.  Laws  1907,  8  1936,  as  amended  by 
chapter  115,  Laws  Utah  1916,  which  we  have 
quoted  in  full.  We  remark  that  the  words 
and  phrases  we  have  put  in  brackets  are 
omitted  from  the  section  aa  it  is  printed  in 
the  laws  of  1916,  but  they  are  included  in 
tbe  act  as  passed  by  tbe  Legislature.  We, 
therefore,  Iiave  copied  the  section  as  it  was 
adopted. 

It  follows,  therefore,  that  tbe  demurrer 
should  be,  and  it  accordingly  is,  overruled, 
and  that  a  peremptory  writ  of  mandata 
fdiould  issue  as  prayed  for  by  plaintiff  in  its 
application.   Sndi  is  tbe  otAer. 

McCARTT,  CORFMAN,  THUBMAN,  and. 
GIDEX)N,  JJ.,  concur. 


Digitized  by 


Google 


M«r4 


BX  FABTB  NAGBL. 


68!> 


Bz  purto  NAQBLi.    (Na  2806.) 
(Sapreme  Court  of  Nevada.    Oct  6,  1917.) 

1.  Habeas  Oobpub  «s»86(1)  —  BTunNOB  — 
Bailablx  Onxnn. 

The  Tolnntary  statement  of  petitioner 
■tanding  in  the  record  uncontradicted,  together 
with  other  evidence  tending  to  connect  him  with 
the  death  of  deceased,  Aeld  sufficient  to  warrant 
the  court  in  den:^inK  bail,  within  Const,  art  1, 

L7,  denying  bail  in  capital  cases  when  the  proof 
evident  or  the  presumption  great 

2.  Baii.9=>42— Bahabij:  Offensks— Dibcbk- 
tion  of  coubt. 

In  capital  cases,  the  court  may  grant  bail 
where  peculiar  drcnmstances  appear,  or  where 
the  court  in  the  exercise  of  sound  judicial  dis- 
cretion determines  that  the  proof  is  not  evident 
and  the  presumptidn  is  not  sufficiently  greet 

An>Ucatlon  of  W.  A.  Nagel  tor  a  writ  of 
hat)ea8  corpus.    Denied. 

George  S.  Green,  of  Reno,  for  petitioner. 
Bi  T.  Patrick,  Deputy  Atty.  Gen.,  J.  H.  White, 
Dist  Atty.,  of  Hawthorne,  and  Leonard  B. 
Fowler,  of  Beno,  for  respondoit 


McGABRAN,  O.  J.  This  is  an  original  pro- 
ceeding in  habeas  corpus.  The  petitioner,  W. 
A.  Nagel,  is  lield  on  commitment  issuing  out 
of  the  Justice's  court  of  Rawhide  township, 
Mineral  county,  state  of  Nevada,  by  F.  B. 
Balzar,  sheriff  of  said  coimty.  Said  commit- 
ment is  as  follows: 

"To  the  Sheriff  of  the  County  ot  Mineral: 
An  order  having  been  made  this  day  by  me  that 
W.  A.  Nagel  be  held  to  answer  on  the  charge  of 
murder,  committed  in  said  township  and  coun- 
ty, on  or  about  the  26th  day  of  August  1917, 
you  are  commanded  to  receive  him  in  your  cus- 
tody and  detain  him  until  be  is  legally  discharg- 
ed, and  to  be  committed  to  the  custody  of  the 
sheriff  of  said  coan^.  Dated  this  14th  day  al 
September.  Alesander  Proskey.  Justice  of  the 
Peace  of  Bald  Township." 

By  these  proceedings  petitioner  seeks  to  be 
admitted  to  balL  Article  1,  section  7,  of  the 
Constitution,  provides: 

"All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  when  the 
proof  is  evident  or  the  presumption  great" 

In  furtherance  of  bis  application  for  re- 
lease on  ball,  petitioner  filed  tn  this  court  a 
transcript  of  tX(e  proceedings  before  the  com- 
mitting magistrate  in  Rawhide  township. 
Petitioner  r^es  entirely  upon  this  tran- 
script, and  contends  that  tills  transcript  dis- 
doses  a  la^  of  evident  proof  and  the  absenoe 
of  great  presumption.  In  view  of  the  fact 
that  defendant  must  appear  for  trial  before 
a  Jury  in  the  district  court,  it  might  be  im- 
proper for  this  tribunal  to  pass  in  detail  upon 
tbe  weight  or  coaclusiveness  of  the  evidence 
as  set  forth  in  the  record  of  the  committing 
magistrate.  Any  comment  which  we  may 
deem  necessary  to  make  here  is  not  to  be  re- 


garded as  passing  upon  the  conclusiveness  of 
the  evidence  as  it  is  before  us  in  the  record. 
The  party  deceased,  whose  death  petitioner 
is  accused  of  producing,  appears  to  have 
made  a  number  of  statements  immediately 
prior  to  her  death  as  to  the  cause  of  her  In- 
juries and  as  to  the  parties  who  produced 
them.  Several  witnesses  testified  that  the 
deceased  stated  that  her  injuries  had  been 
received  at  the  hands  of  a  Mrs.  Rose.  In 
the  testimony  of  the  witness  Mabel  Rollins 
we  find  the  following: 

"Q.  Will  yon  state^  as  near  as  yon  can  re- 
member, the  exact  words  used  by  Mrs.  Kelly,  in 
answer  to  Mrs.  Flynn's  inquiry?  A.  She  said 
Mrs.  Byrd — who,  every  time  after  she  named 
her,  she  called  her  Mrs.  Rose— she  said  that  Mrs. 
Byrd  bit  her  with  a  cleaver,  and  Mr.  Nagel 
said,  'Go  to  it' " 

From  the  testimony  of  the  witness  H.  W. 
Gulnan  it  appears  that,  in  a  conversation 
had  with  the  witness  the  day  following  that 
on  which  the  deceased  received  the  injuries 
that  caused  her  death,  petitioner  made  the 
following  voluntary  statement: 

"Q.  Have  you  had  more  than  one  conversa- 
tion with  Mr.  Nagel  after  this  affair?  A.  I  did. 
Q.  You  can  state  when  and  where,  and  what 
was  said.  A.  The  next  conversation  I  had 
with  Mr.  Nagel  was  in  front  of  what  is  called 
Nagel's  ettxn  on  Tuesday  morning.  That  would 
be  August  28th.  I  was  sitting  on  a  box  in  front 
of  Kelly's  store.  Mr.  Nagel,  who  was  at  the 
Yellowstone,  came  across  to  where  I  was  sit- 
ting, and  I  told  him  I  wanted  to  send  a  tele- 
gram to  Fallon  about  a  business  in  which  we 
were  both  concerned.  He  told  me  Mrs.  Kelly 
was  sick  in  bed,  and  that  I  would  not  be  able 
to  send  my  message  that  day.  Then  in  the 
course  of  the  conversation  that  followed  he  told 
me  Mrs.  KeUy  (the  deceased)  was  blaming  those 
women,  mentioning  Mrs.  Haynes  and  Mrs.  Byrd, 
for  the  injury  she  had  received.  But  be  said, 
'I  want  you  to  understand,  and  everybody  to  un- 
dersUmd,  Aat  I  alone  am  responsible  for  what 
happened  to  Mrs.  Kelly.  I  wanted  to  show 
that  God  damn  bitch  that  she  could  not  come 
into  my  store  and  throw  thtnfn  around  as  she 
threw  them  around  in  Joe  Kelly's  store.'  That 
is  the  size  and  substance  of  the  conversation."' 

The  record  discloses  that  the  deceased, 
Mrs.  Kelly,  received  Injuries  in  or  about  the 
store  or  on  the  premises  owned  and  conducted 
by  petitltmer  in  the  town  of  Rawhide.  The 
injuries,  as  testlfled  to  by  the  antopsy  sur- 
geon, consisted  of  wounds  and  lacerations  on 
the  head.  The  deceased  was  found  by  one 
of  the  witnesses,  who  testified  for  the  state, 
in  a  dazed  and  bleeding  condition,  on  the 
sidewalk  or  street  Immediately  in  front  of 
the  premises  of  petitioner. 

As  to  whether  or  not  there  Is  evident  proof 
or  great  presumption  of  a  capital  offense 
having  been  committed  by  petitioner,  it  will 
Bufllce,  we  tliink,  to  apply  the  rule  and  rea- 
son laid  down  in  this  court  by  Mr.  Chief  Jus- 
tice Leonard  in  the  case  of  Bx  parte  Finlen, 
20  Nev.  141,  at  page  151,  18  Pac.  827,  at  page 
83%    There  the  learned  Justice  quoted  ap- 
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proTlngly  from  the  review  of  Judge  Cowen'a 
i^lnlon  In  the  case  of  People  v.  McLeod,  1 
HiU  (N.  Y.)  377,  37  Am.  Dec.  328,  as  foUows: 
"The  troe  rale  apon  the  subject  of  bail  or 
discharge  after  indictment  for  murder  undoubt- 
edly is  for  the  judge  to  refuse  to  bail  or  dis- 
charge upon  any  affidavit  or  proof  that  is  sua- 
oeptible  of  being  controverted  on  the  other  side." 

Later  In  the  opinion,  Mr.  Chief  Justice 
Leonard  stated  the  rule  which  we  deem  most 
applicable  here  as  follows: 

"If  the  question  of  a  defendant's  guilt  of  a 
capital  offense  hinges  upon  a  fact  involved  in 
doubt,  as  if  the  existence  of  a  fact  on  which  his 
^ilt  or  innocence  of  the  offense  charged  in  the 
mdictment  depends  may  from  the  evidence  be 
found  one  way  or  the  other,  then  bail  should  be 
refused." 

The  voluntary  statement  of  petitioner, 
made  to  a  third  party  after  the  occurrences 
at  which  deceased  received  the  mortal  inju- 
ries, stands  here  In  the  record,  as  It  stood  be- 
fore the  committing  magistrate,  undenled. 

[1]  Counsel  for  petitioner  contends  that 
this  testimony  is  unbelievable,  and  that  no 
jury  would  give  credence  to  the  statements. 
Of  this  we  are  not  presumed  to  judge  in  pro- 
ceedings of  this  character.  This  statement, 
standing  In  the  record  uncontradicted,  to- 
gether with  other  evidence  tending  to  con- 
nect petitioner  with  the  death  of  the  deceas- 
ed. Is,  in  onr  judgment,  sufficient  to  warrant 
this  court  In  saying  that  the  proof  Is  sufh- 
dently  evident  and  the  presumption  Is  suifi- 
clently  great  to  bring  the  case  within  the 
Inhibition  of  section  7  of  article  1  of  the  Con- 
stitution, denying  ball  In  capital  offenses. 
The  mere  fact  that  a  crime  punishable  by 
death  may  also  be  punishable  by  imprison- 
ment does  not  entitle  the  defendant  as  a 
ma^er  of  right  to  be  admitted  to  ball.  Ex 
parte  Dusenberry,  97  Mo.  504,  11  S.  W.  217. 
Where  It  cannot  be  known  until  after  con- 
viction whether  death  will  be  the  punishment, 
the  question  In  legal  contemplation,  on  the 
application  for  boil.  Is  whether  the  offense 
la  of  a  character  that  may  be  punished  capi- 
tally. Kz  parte  McAnally,  53  Ala.  495,  25 
Am.  Rep.  646. 

[2]  In  capital  cases.  It  Is  generally  held 
that  constitutional  exceptions,  such  as  ours, 
merely  deprive  the  prisoner  of  his  right  to 
demand  t>aU  guaranteed  under  all  cases,  and 
leave  with  the  court  the  discretionary  power 
vested  in  it  at  common  law;  therefore  the 
court  may  grant  bail  where  peculiar  circum- 
stances appear,  or  where  the  court,  In  the  ex- 
ercise of  sound  judicial  discretion,  deter- 
mines that  the  proof  Is  sot  evident  and  the 
presumption  Is  not  sufficiently  great.  3  R. 
O.  L.  I  5. 

The  writ  as  prayed  for  will  be  denied. 
Petitioner  is  remanded  to  the  custody  of  the 
sheriff  of  Mineral  county. 

It  is  m  ordered. 

OOLBMAN  and  SANDERS,  JJ.,  concur. 


■  NELSON  V.  REINHABT.     (No.  2244.) 
(Supreme  Court  of  Nevada.     Oct.  6,  1917.) 

1.  Abbitration  and  Awabd  9=9lO  —  Efexci 
OF  Stifdlatioh  fob  Abbixsatioii. 

The  mere  fact  that  the  parties  agreed  to 
submit  to  arbitration  did  not  work  discontinu- 
ance and  dismissal  of  the  ease  in  the  absence  of 
manifest  intention  of  the  parties  to  accomplish 
such  result 

2.  Abbitbation  and  Awabd  «s»77— FKATn>— 

RiOHT  TO   RlXIEF. 

In  an  action  for  money  loaned,  where  the 
parties  agreed  and  did  submit  to  arbitration 
stipulating  for  judgment  entry  according  to  the 
result  of  the  arbitration,  the  court  had  jurisdic- 
tion to  entertain  a  motion  to  set  aside  the  award 
upon  allegations  that  the  arbitration  was  fraud- 
ulent and  wrongful. 

3.  Appeai,  and  Ebbob  ^sa045— Scofk  of  Re- 
view—Discketionaby  Obdebs. 

If  the  trial  court  passes  on  a  motion  to  va- 
cate an  alleged  fraudulent  award  of  arbitrators, 
the  court  of  review  will  rarely  disturb  such  a 
discretionary  order. 

Appeal  from  District  Court,  Humboldt 
County ;  Edward  A.  Ducker,  Judge. 

Action  by  Thomas  Nelson  against  Edward 
Reinhart.  Ftom  the  judgment  rendered, 
plaintiff  appeals.    Reversed,  with  directions. 

Thomas  Nelson,  the  appellant  here,  com- 
menced the  action  In  the  lower  court  for  the 
collection  of  money  loaned.  Respondent  an- 
swered by  admitting  the  allegations  of  plain- 
tiff's complaint  and  by  setting  up  a  counter- 
claim by  way  of  defense.  The  basis  of  the 
counterclaim  was  that  in  June,  1913,  the  de- 
fendant, respondent  here,  at  the  special  In- 
stance and  request  of  plaintiff,  performed 
services  as  a  broker  for  the  plaintiff  in  pro- 
curing a  purchaser  for  certain  ranches  iu 
Humboldt  and  adjoining  counties  In  the  state 
of  Nevada,  together  with  the  live  stock.  Im- 
plements; buildings,  and  other  property  in 
connection  with  such  ranches;  that  by  and 
through  the  efforts  and  services  of  the  de- 
fendant a  purchaser  was  procured  for  such 
property ;  that  the  price  paid  by  the  purchas- 
er for  the  Nelson  ranches  was  approximately 
$215,(X)0;  that  a  reasonable  commission  for 
the  services  of  defendant  was  the  sum  of 
$21,600;  that  no  part  of  such  sum  had  been 
paid  excepting  $1,000,  which  was  paid  to 
defendant  by  plaintiff  on  or  about  the  1st 
day  of  September,  1913,  as  a  part  payment  of 
his  commisslMi  as  broker.  The  prayer  of  the 
counterclaim  was  for  $18,977.54.  The  mate- 
rial matter  o£  the  counterclaim  was  denied 
In  the  replication  of  plaintiff.  The  case,  be- 
ing at  issue,  was  continued  from  time  to 
time,  as  appears  from  the  several  minute  or- 
ders of  the  district  court,  the  last  of  wtaldi 
orders  was  made  on  March  2, 1916. 

Without  the  knowledge  of  the  court,  and 
without  recourse  to  statntory  proceedings, 
the  parties  entered  into  a  written  agreement 
to  submit  the  controversy  to  arbitration.  By 
the  agreement  each  of  the  parties  was  to 
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select  an  arbitrator;  the  two  arbitrators 
thus  selected  were  to  choose  a  third.  This 
board  of  arbitration  volnntarlly  constituted 
were  to  meet  and  hear  the  testimony  as  of- 
fered by  the  seyeral  parties,  and  when  they 
arrived  at  an  award  they  were  to  fill  In  blanl^ 
spaces  In  the  stipulation  which  had  already 
been  signed  by  the  attorneys  for  the  respec- 
tive parties,  and  the  stlpulatiwi  as  thus  com- 
pleted was  to  be  filed  with  the  clerk  of  the 
court,  pursuant  to  which  Judgment  was  to  be 
entered.  This  was  carried  out  On  March 
14, 1916,  there  was  filed  with  the  clerk  of  the 
court  the  following  Instrument,  designated 
as  a  stipulation: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  plain  tiS  and  defendant  in  the  above- 
entitled  action  that  the  said  Edward  Reinhart 
do  have  and  recover  from  the  said  Thomas  Nel- 
son judgment  in  the  sum  of  $8,108.50,  together 
with  costs  and  disbursements  in  the  sum  of 
$193,  making  total  judgment,  including  both 
damages,  costs  and  disbursements,  in  the  sum 
of  $8301.60;  it  is  further  stipulated  and  agreed 
between  the  said  parties  that  judgment  be  en- 
tered in  accordance  herewith  by  the  court  upon 
application  of  either  party  without  notice  to  the 
other  party. 

"Dated  this  14th  day  of  March,  A.  D.  1916. 
Callahan  &  Brandon,  Attorneys  for  PlalntifC 
Salter  &  Robins  and  Lu  G.  Campbell,  Attorneys 
for  Defendant." 

On  March  15th,  the  following  day,  counsel 
for  defendant,  respondent  here,  requested  In 
open  court  that  judgment  be  entered  accord- 
ing to  the  stipulation,  counsel  for  appellant  re- 
questing time  In  which  to  present  certain 
facts  for  the  purpose  of  opposing  the  applica- 
tion for  judgment.  In  resisting  respondent's 
motion  for  judgment  on  the  stipulation,  ap- 
pellant assigned:  First,  that  the  alleged  and 
pretended  stipulation  for  judgment  upon 
which  the  said  motion  for  judgment  Is  alleged 
and  pretended  to  be  based  Is  not  In  fact  or  In 
truth  a  stipulation  for  judgment  In  any  re- 
spect; second,  that  the  court  had  no  jurisdic- 
tion to  order  judgment  entered  upon  said  al- 
leged pretended  stipulation,  for  the  reason 
that  the  submission  to  arbitration  mentioned 
In  the  exhibits  was  and  is  not  a  statutory  sub- 
mission to  arbitration  by  the  statutes  of  this 
state,  inasmuch  as  there  was  no  attempt  to 
comply  with  the  requisites  as  set  forth  In 
the  statute  for  arbitration;  third,  that  the 
stipulation  for  judgment  and  the  amount  set 
forth  therein  Is  false,  fraudulent,  wrongful, 
and  Illegal,  being  arrived  at  by  an  award 
made  by  certain  arbitrators,  which  award 
was  obtained  by  false,  fraudulent,  wrongful, 
and  Illegal  acts  of  the  said  arbitrators; 
fourth,  that  the  arbitrators  by  whose  award 
t!he  sums  set  forth  |ln  the  stipulation  for 
judgment  were  made  were  prejudiced  against 
plaintiff,  appellant  here;  fifth,  that  said  ar- 
bitrators exceeded  their  power  as  such; 
sbcth,  that  the  authority  and  power  of  the 
arbitrators  to  act  as  such  had  been  revoked 
by  plaintiff  prior  to  the  making  of  the 
award;  seventh,  that  the  atrbltrators  who 
made    the    award    acted    with    pwrtiallty 


throughout  the  entire  course  of  the  proceed- 
ings; eighth,  that  the  arbitrators  had  agreed 
to  disagree;  ninth,  that  at  the  time  of  mak- 
ing the  award  only  two  of  the  arbitrators 
were  present,  and  that  the  meeting  of  said 
two  arbitrators  was  secret,  without  notice  to 
or  the  consent  of  the  third  arbitrator,  and  la 
this  was  fraudulent  and  Illegal ;  tenth,  that 
at  the  time  of  the  making  of  the  award  and 
vprlor  thereto  two  of  the  arbitrators  were  In 
gross  error  as  to  the  facts  proved  at  the 
hearing. 

In  addition,  counsel  for  plaintiff  in  the 
court  below  objected  to  the  making  of  any 
order  for  judgment  in  the  proceedings  for 
the  reason  that  the  court  was  without  ju- 
risdiction to  make  snch  order  Inasmuch  as 
the  agreement  to  submit  to  arbitration  con- 
stltnted  in  Itself  a  dlsoontlnnance  and  dis- 
missal of  the  case.  At  a  later  date,  and  dur- 
ing the  course  of  the  proceedings  with  ref- 
erence to  the  entry  of  judgment,  appellant 
appears  to  have  filed  an  Instrument  entitled 
"Notice  of  Motion  to  Set  Aside  and  Vacate 
Pretended  Award."  This  Instrument  sets 
forth  ten  dlffer«it  grounds  for  the  setting 
aside  of  the  award  as  made  by  the  arbitra- 
tors pursuant  to  which  the  stipulation  for 
judgment  was  filed. 

There  are  a  number  of  affidavits  in  the  rec- 
ord filed  In  support  of  the  several  charges  of 
fraud  and  mlscondnct  as  set  up  by  appellant 
In  furtherance  of  his  objection  to  the  entry  of 
judgment.  An  offer  to  prove  the  several 
charges  of  fraud  and  mlscondnct,  as  well  as 
the  charge  of  bias  and  prejudice  with  ref- 
erence to  the  arbitrators,  was  refused  by  the 
trial  court  The  court  took  the  position  that 
Inasmuch  as  the  action  was  one  at  law,  and 
a  stipulation  had  been  filed  providing  for  the 
entry  of  judgment,  appellant  ought  not  to  be 
permitted  to  raise  the  question  as  to  the 
arbitration  or  as  to  the  award  or  its  illegal- 
ity or  as  to  fraud  surrounding  the  award  or 
the  lack  of  authority  on  the  part  of  counsel 
for  plaintiff  to  sign  the  stipulation,  all  of 
which  the  court  held  to  be  projierly  belonging 
to  a  separate  action  In  equity  which  might  be 
Instituted  by  the  appellant  to  accomplish  the 
end  sought,  namely,  the  setting  aside  of  the 
stipulation. 

Callahan  &  Brandon,  of  Winnemncca,  for 
appellant  Salter  &  Robins  and  L.  G.  Camp- 
bell, all  of  Wlnnemucca,  for  respondent 

McOARRAN,  O.  J.  (after  stating  the  facts 
as  above).  [1]  As  to  the  contention  of  appel- 
lant that  by  entering  into  the  agreement  to 
submit  the  controversy  to  arbitration  the  case 
was  thereby  discontinued  and  dismissed,  such 
Is  untenable  In  our  judgment  It  is  not  to 
say  that  the  contention  of  api>ellant  in  tUs 
respect  Is  without  support  in  the  way  of  au- 
thority, but  it  would  appear  to  us  that  the 
better  rale  Is  that  the  intention  of  the  par- 
ties as  made  manifest  by  their  acta  and  con- 
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dxiiCt,  togetber  with  tbeir  Intention  as  set 
forth  In  th^r  agreement,  must  govern  In 
determining  the  question  as  to  whether  or 
not  the  case  was  to  be  discontinued  or  dis- 
missed. Where,  as  here,  the  submission  pro- 
vides that  judgment  may  be  entered  on  the 
report  or  award,  such  has  been  regarded  as 
keeping  the  suit  alive  for  such  purpose. 
Byan  v.  Dougherty,  30  Gal.  218.  Where, 
from  the  agreement  for  submission  or  from 
the  acts  or  conduct  of  the  parties',  it  appears 
that  they  did  not  Intend  that  the  cause  should 
be  discontinued,  no  discontinuance  or  dis- 
missal will  be  presumed.  Jacoby  v.  Johns- 
ton, 1  Hun  (N.  Y.)  242.  See,  also,  Lawson's 
Rights  and  Remedies,  {  3322.  In  the  case  of 
Wilkinson  ▼.  Prlchard,  145  Iowa,  66,  123  N. 
W.  064,  Ann.  Gas.  1012A,  1260,  this  very 
question  was  considered.  There,  as  here,  the 
court  had  before  it  a  stipulation  providing 
for  the  submission  of  the  cause  to  arbitra- 
tion while  the  case  was  pending  at  issue  in 
the  trial  court  The  Supreme  Court  of  Iowa 
said: 

"Where  such  an  ain^ement  has  been  entered 
into,  and  also  that  judgment  shall  be  entered  by 
the  court  in  which  the  action  is  pending,  the 
only  fair  inference  is  that  the  parties  intended 
that  the  action  be  continued  for  the  filing  of  the 
award  and  the  entry  of  judgment  thereon.  True, 
there  was  no  order  or  reference,  nor  was  there 
any  entry  of  dismissal.  For  all  that  appeared 
of  record  in  the  case,  it  was  ceding  up  to  the 
entry  of  the  judgment  on  the  award,  and  both 
parties  so  treated  it  until  the  final  hearing." 

Holding  to  the  effe^  that  where  an  agree- 
ment is  entered  by  the  parties  to  a  pending 
suit  directing  that  judgment  may  be  entered 
pursuant  to  arbitration  and  award,  neither 
the  submission  nor  the  award  operates  as  a 
discontinuance  of  the  suit  Callanan  v.  Port 
Huron  By.  Co.,  61  Mich.  15,  27  N.  W.  718; 
Wilson  V.  Williams,  66  Barb.  (N.  X.)  200.  In 
the  case  of  Heame  v.  Brown,  67  Me.  156,  it 
was  held  that  submission  to  arbitration  would 
not  be  treated  as  a  discontinuance  of  a  pend- 
ing suit  where  by  necessary  implication  the 
case  is  to  be  retained  on  the  docket  until  the 
arbitration  is  perfected  by  the  award. 

The  courts  generally  have  held  that  where 
a  stipulation  contains  a  provision  by  way  of 
agreement  that  judgment  may  be  entered  on 
the  award,  it  will  be  inferred  that  the  par- 
ties to  the  agreement  Intended  thereby  to 
prevent  a  discontinuance.  Heame  v.  Brown, 
supra;  Wilkinson  v.  Prlchard,  supra;  Mon- 
roe Bank  v.  Wldner,  11  Paige  (N.  T.)  620,  43 
Am.  Dec.  768;  Wilson  v.  Williams,  supra; 
Rogers  v.  Nail,  6  Humph.  (Tenn.)  20;  Mc- 
Carthy V.  Swan,  146  Mass.  471, 14  N.  E>.  635. 
A  mere  unexpected  agreement  to  submit  to 
arbitration,  made  during  the  pendency  of  a 
suit,  has  been  held  as  in  no  wise  operating 
against  the  further  progress  of  the  pending 
litigation.    Wright  v.  Evans,  68  Ala.  108. 

In  a  Jurisdiction  having  a  statute  relating 
to  arbitration,  and  In  an  instance  where  the 
parties  entered  into  an  agreement  to  arbi- 
trate, which  agreement  did  not  conform  to 


the  statute,  it  was  held  that  the  agreemoit 
to  arbitrate  did  not  operate  as  a  discontinu- 
ance, nor  did  It  divest  the  court  of  Jurisdic- 
tion. Coz  V.  GiddlngB,  0  ICeix.  44.  To  the 
same  effect  will  be  found  the  cases  of  Nettle- 
ton  V.  Grldley,  21  Conn.  631,  66  Am.  Dea  378, 
and  Dinsmore  v.  Hanson,  48  N.  H.  413.  The 
reasoning  in  the  case  of  Dinsmore  v.  Hanson, 
supra,  is  espedaJly  applicable  to  the  question 
here  presaited  under  the  circumstances  of 
the  case. 

Commentators  in  viewing  the  question  hei« 
dwelt  upon  have  declared  that  the  majority 
rule,  that  is,  the  rule  supported  by  the  ma- 
jority of  the  decisions.  Is  to  the  effect  that  a 
ground  for  the  discontinuance  of  a  pending 
suit  is  furnished  by  an  agreement  whereby 
the  subject-matter  of  the  action  is  submitted 
to  arbitration.  The  rule  in  Bnglish  courts, 
wiiatever  it  may  have  been  under  the  very 
early  practice,  was  reframed  at  a  later  date, 
and  we  find  it  expressed  by  a  text-writer  on 
the  subject  as  follows: 

"It  was  formerly  holden  that  a  reference  to 
arbitration  was  an  implied  stay  of  proceedings. 
But,  in  the  beginning  of  Queen  Anne's  time,  a 
rule  was  made  that  no  reference  whatsoever,  of 
any  cause  depending  in  the  King's  Bench,  should 
stay  the  proceedings,  nnless  it  was  expressed  in 
the  rule  of  reference,  to  be  agreed,  and  all  pro- 
ceedings in  this  court  should  be  stayed;  and  it 
has  been  frequently  decided  that  the  agreement 
to  refer  all  matters  in  difference  to  arbitration  is 
not  sufficient  to  oust  the  courts  of  law  or  equity 
of  their  jurisdiction.  When  a  reference  Lb  pend- 
ing, and  it  has  been  agreed  that  it  shall  operate 
as  a  stay  of  proceedings,  it  may  be  made  the  sub- 
ject of  an  application  to  the  court  for  staying 
the  proceedings  until  an  award  be  made."  Tidd 
on  Practice  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  821. 

Aa  will  be  seen  by  refereace  to  the  au- 
thorities we  have  cited,  a  strong  line  of  de> 
cislons,  and  Indeed,  as  we  view  it,  the  better 
reason,  supports  the  rule  that  where  it  is  ex- 
pressly declared  In  or  may  be  Inferred  from 
the  agreement  to  refer  that  the  parties  did 
not  Intend,  by  referring  th^r  differences  to 
arbitration,  to  effect  a  discontinuance  or  dis- 
missal of  the  pending  suit,  such  reference 
will  not  be  construed  by  the  court  to  effect 
a  discontinuance  or  ouster  of  jurisdiction. 
Whatever  diversity  of  opinion  there  may  be 
as  to  the  proper  role  applicable  to  cases 
where  the  agreement  to  refer  makes  no  men- 
tion as  to  the  entry  of  Judgment,  the  great 
trend  of  opinion  will  be  fonnd  to  support  the 
rule  that  where  the  agreement  to  refer  con- 
tains a  provision  to  the  ^ect  that  judgment 
shall  be  entered  in  the  pending  suit  pursuant 
to  the  arbitration,  neither  the  submission 
nor  the  award  operates  as  a  discontinaance. 
2  R.  O.  L.  860, 

[2]  The  one  central  question  here  inv(dved, 
and  the  most  important,  inasmuch  as  it  en- 
tails a  reversal  of  the  order  and  judgment  of 
the  lower  court,  is  the  right  and  duty  of  that 
court  to  entertain  a  motion  to  relieve  one  of 
the  parties  of  the  effect  of  a  stlpulatioa  duly 
entered  Into.  The  stlpolatton  was  one  which 
provided  for  tbe  entry  of  Judgment  following 
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submlsBion  to  arbitration.  Tbe  suit  being 
one  at  law,  tbe  court  held  tliat  notblng  less 
tban  an  Independent  proceeding  In  equity 
could  relieve  tbe  appellant  of  tbe  effect  of  bU 
gt^nlatlon.  In  tbis  we  most  oondnde  the 
court  erred. 

In  the  case  of  Adams  t.  Hartzell,  18  N.  I>. 
221,  U9  N.  W.  6S6,  It  appears  tbat  a  stipula- 
tion was  entered  by  the  parties  establishing 
an  agreed  statement  of  facts.  The  case  be- 
ing submitted  upon  this  stipulation,  subse- 
quently one  of  the  parties  gave  notice  of  mo- 
tion for  an  order  permitting  him  to  present 
farther  testimony  In  his  objection.  His  mo- 
tion was  supported  by  affidavit  The  court 
overruled  objection  and  g;ranted  the  motion. 
There  tbe  court  held  that  while  the  action  of 
tbe  lower  court  was  erroneous  In  relieving  one 
party  of  the  force  and  effect  of  the  stipula- 
tion while  tbe  other  remained  bound,  it  de- 
clared, nevertheless,  tbat  under  some  drcum- 
stanoes  such  stipulation  might  be  effected  in 
the  exercise  of  a  wise  discretion  and  addi- 
tional evidence  be  received.  In  the  case  of 
Gerdtzen  v.  CockreU,  52  Minn.  501,  55  N.  W. 
68,  it  appears  that  the  parties  had  stipulated 
the  terms  of  a  compromise  and  settlement  of 
their  mutual  claims  as'  Involved  in  tbe  action 
and  authorized  judgment  to  be  entered  in 
pursuance  of  such  stipulation.  The  court  held 
tbat  It  was  within  the  power  of  the  trial 
court  to  set  aside  such  agreement  and  upon 
a  proper  showing  place  the  parties  in  statu 
quo  upon  motion.  Replying  to  the  conten- 
tion tbat  tbe  agreement  and  stipulation  con- 
stituted a  contract  and  therefore  could  not 
be  set  aside  summarily  upon  motion,  but 
could  only  be  determined  by  a  proceeding  in 
equity,  the  court  said: 

"The  mere  form  of  the  instminent  sought  to 
be  set  aside  is  not,  however,  controUing.  It 
was  a  step  or  proceeding  in  the  cause,  and  de- 
termined the  form  and  amount  of  the  judgment 
and  the  final  disposition  of  the  case.  The  effect 
of  the  order  in  question  here,  as  finally  made, 
was  to  put  tbe  parties  in  statu  quo,  with  leave 
to  serve  the  amended  answer.  It  left  the  par- 
ties free  to  proceed  to  a  trial  upon  the  merits  of 
the  controversy  between  them,  but  the  proceed- 
ing* was  not  a  trial  of  the  merits  upon  motion. 
It  was  in  principle  no  different  from  tbe  vacat- 
ing or  setting  aside  of  any  order  or  stipulation 
in  the  action  on  the  ground  of  mistake  or  other 
equitable  ground." 

In  tbe  case  of  Butler  v.  Chamberlain,  66 
Neb.  174,  92  N.  W.  154,  the  Supreme  Court  of 
Nebraska  bad  tbis  same  question  before  it 
In  tliat  Instance  it  Involved  the  right  of  the 
trial  court  to  relieve  a  party  of  a  stipulation 
of  fact  claimed  to  have  been  made  improvi- 
dently.  The  court,  after  a  most  lucid  rea- 
soning, said: 

"Therefore  it  seems  to  as  that  the  sole  question 
is  whether  there  was  an  abuse  of  discretion  on 
the  part  of  the  trial  court  We  think  there 
was.  If  plaintiff's  affidavit  be  true— and  it 
stands  uncontradicted — the  stipulation  stands  in 
the  way  of  a  recovery  by  her  of  a  substantial 
sum,  justly  due  her,  in  her  representative  ca- 

£acit;.    In  the  li^ht  of  that  affidavit,  the  atipu- 
ition  was  improvidently  made,  and  should  be  set 


aside,  since  it  does  not  appear  that  to  do  so 
would  work  any  injustice  to  the  defendant." 

In  the  case  of  Keens  v.  Bobertson,  46  Neb. 
837,  65  N.  W.  897,  we  find  the  Supreme  Coort 
of  Nebraska  again  passing  upon  this  question 
under  conditions  where  the  parties  to  a  suit 
pending  entered  into  a  stipulation,  and  plac- 
ed the  same  of  record,  that  tbe  decision  in 
tbe  case  should  be  the  same  as  tbat  which 
might  be  rendered  In  another  case  then  pend- 
ing for  trial  in  the  same  court.  On  motion 
of  one  of  the  parties,  supported  by  affidavit, 
to  vacate  tbe  agreement,  the  stipulation  was 
set  aside  by  the  trial  court  Tbe  court  in 
determining  the  question  referred  approv- 
ingly to  tbe  cases  of  McClure  v.  Heirs  of 
Sheek,  68  Tex.  426,  4  S.  W.  552,  Porter  v. 
Holt  73  Tex.  447,  11  S.  W.  494,  and  Ward 
V.  Clay,  82  Cal.  502,  23  Pac.  50.  In  the  case 
of  Barry  v.  Mutual  Life  Ins.  Co.  of  N.  Y., 
58  N.  T.  536,  the  Court  of  Appeals  had  be- 
fore It  the  question  of  the  right  of  the  trial 
court  in  an  action  at  law  to  relieve  parties 
of  the  effect  of  a  stipulation,  made  during 
the  course  of  a  trial,  as  to  the  entry  of  an 
order  vital  to  the  issue.    The  court  said: 

"It  is  not  an  unusual  thing  to  relieve  parties 
from  stipulations  made  in  the  progress  of  the 
action;  and  courts  have  always  r^arded  this  as 
within  their  power,  and  the  exercise  of  it  is 
frequently  necessary  to  promote  justice  and  pre- 
vent wrong." 

In  support  of  this  conclusion,  the  court 
quoted  tbe  remark  of  Mr.  Chief  Justice 
Marshall  (The  Hiram,  1  Wheat  440,  4  L. 
Ed.  131)  as  follows: 

"If  a  judgment  I>e  confessed  under  a  clear  mU- 
take,  a  court  of  law  will  set  that  judgment  aside, 
if  application  be  made  •  •  *  while  the  judg- 
ment is  in  its  power." 

Continuing,  the  court  said: 

"Whether  the  causes  assigned  were  sufficient 
to  justify  the  court  in  the  exercise  of  the  pow- 
er was  exclusively  for  that  court  to  determine; 
there  certainly  was  not  an  entire  absence  of  a 
foundation  for  the  application.  It  is  true,  as 
urged  by  the  appellants,  that  the  stipulation  was 
in  the  nature  of  a  compact  or  agreement  of  the 
parties,  and  valid  per  se;  but,  like  other  com- 
pacts and  agreements  made  in  the  progress  of  an 
action  and  affecting  proceedings  in  it,  it  was  lia- 
ble to  be  dealt  with  summari^  by  the  court  so 
long  as  the  parties  could  be  restored  to  tbe  same 
condition  in  which  they  would  have  been  if  no 
agreement  had  been  made." 

In  tbe  case  of  McCIure  et  al.  v.  Heirs  of 
Sheek,  68  Tex.  426, 4  S.  W.  652,  tbe  Supreme 
Court  of  Texas  held  to  tbe  effect  ttiat  agree- 
ments of  counsel  in  regard  to  the  trial  of  a 
cause  are  not  absolute  and  are  not  to  be 
treated  as  contracts  to  be  enforced  under  all 
circumstances.  They  may  be  set  aside  by 
the  courts  in  tbe  exercise  of  a  sound  dis- 
cretion when  their  enforcement  would  result 
in  serious  injury  to  one  of  the  parties  and  the 
other  would  not  be  prejudiced  by  such  set- 
ting aside.  In  tbe  case  of  Porter  v.  Holt 
73  Tex.  447,  11  S.  W.  494,  ,tbe  same  court 
having  before  it  a  case  involving  a  stipuU- 
tU>a  entered  into  by  attorney  yielding  up  by 
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mistake  a  snbstantial  defense  to  tlie  action, 
held: 

"The  setting  aside  of  such  agreements  is  ordi- 
narily in  the  discretion  of  the  courts,  and  their 
action  will  not,  as  a  general  rule,  be  revised. 
But  where  the  agreement  involves  something 
more  than  a  mere  matter  of  practice,  and  affecto 
the  substance  of  the  cause  of  action  or  the  char- 
acter of  the  defense,  and  it  appears  that  it  has 
been  entered  into  by  counsel  without  a  knowl- 
edge of  the  facts,  and  that  its  withdrawal  will 
not  operate  to  the  prejudice  of  either  party,  the 
motion  to  set  aside  ceases  to  be  a  matter  of 
mere  discretion,  and  should  be  granted  by  the 
court." 

To  the  same  effect  was  the  ruling  In  the 
case  of  Hancock  v.  Winans,  20  Tex.  320.  In 
the  case  of  Meldrum  t.  Keneflck,  15  S.  D. 
370,  88  N.  W.  522,  the  court  held  to  the  ef- 
fect that  relieTing  parties  from  a  stipulation 
is  within  the  discretion  of  the  court,  and 
would  not  be  reviewed  unless  such  discre- 
tion were  abused.  In  the  case  of  Vail  t. 
Stone  et  al.,  13  Iowa,  284,  the  Supreme  Court 
of  Iowa  had  before  it  a  case  involving  a 
stipulation  filed  by  attorney  wherein  the  de- 
fendant In  a  suit  for  foreclosure  of  mort- 
gage consented  to  the  rendition  of  a  decree 
for  the  amount  due  on  the  note  and  mortgage 
including  interest  and  costs  to  be  ascertain- 
ed by  the  clerk  of  the  district  court  Subse- 
quent to  the  filing  of  the  agreement  the  de- 
fendant filed  an  answer  setting  up  the  pay- 
ment to  the  plaintiff  of  the  sum  of  $400,  and 
that  the  contract  sued  on  was  usurious.  The 
answer  was  stridcen  from  the  flies  upon  the 
motion  of  the  plaintiff  and  decree  entered 
upon  the  Judgment  While  afilrming  the  ac- 
tion of  the  lower  court  in  this  respect,  the 
Supreme  Court  said: 

"It  is  not  questioned  bat  that  the  partite 
may  have  such  agreement  withdrawn  or  stricken 
from  the  files,  if  it  is  made  apparent  to  the  court 
that  it  was  obtained  in  an  improper  manner." 

How  applicable  this  assertion  of  law  may 
be  to  the  matter  here  at  bar  can  be  learned 
only  from  a  consi'deration  of  the  evidence  in 
support  of  fraud  and  misconduct  of  the  ar- 
bitrators as  asserted  in  the  motion.  In  the 
case  of  Northern  Pacific  Co.  v.  Barlow,  20 
N.  D.  197,  126  N.  W.  233,  Ann.  Cfca  1912CI 
763,  the  Supreme  Court  of  North  Dakota,  In 
dealing  with  the  question  of  a  stipulation  of 
fact  entered  by  the  parties  during  the  course 
of  a  suit  instituted  for  the  purpose  of  quiet- 
ing title  to  certain  lands,  held  to  the  effect 
that  it  was  proper  for  the  trial  court.  In  the 
exeixdse  of  sound  judicial  discretion  and  upon 
good  cause  shown  and  in  furtherance  of  Jus- 
tice^ to  relieve  the  parties  from  the  stipula- 
tion entered  Into  In  the  course  of  a  judicial 
proceeding  where  the  application  was  season- 
ably made. 

We  find  all  of  these  cases  holding  in  effect 
that  such  agreements  are  not  to  be  regarded  as 
contracts,  and  may  be  dealt  with  by  the  court 
npon  a  proper  showing  made  within  season- 
able time;  and  where  the  showing  Is  sufli- 
cient  the  court,  in  the  exercise  of  sound  dis- 
cretion, may  r^eTe  the  paitiM  of  the  elEect 


The  case  of  Ward  r.  Olay,  82  CaL  602,  2a 
Pac.  50,  referred  to  by  the  Supreme  Court  of 
Nebraska  In  the  Keens-Robertson  Case,  su- 
pra, is  especially  Illuminative  of  the  subject- 
In  that  case  Mr.  J^tice  Vancllef,  speakinfl^ 
for  the  Supreme  Court  of  California,  quoted: 
approvingly  from  the  decision  of  that  court 
in  the  case  of  BichardsMi  t.  Musser,  64  Gal. 
198,   saying: 

"There  can  be  no  doubt  of  the  power  of  the 
trial  court  to  relieve  a  party  from  the  effects  of 
a  stipulation  which  admits  as  a  fact  that  which 
is  not  true,  if  the  application  is  made  in  proper 
thne." 

Continuing  on  the  subject,  the  court  said : 
"The  principal  purpose  of  vesting  the  court 
with  this  discretionary  power  is  to  enable  it  'to 
mold  and  direct  its  proceedings  so  as  to  dispose 
of  cases  upon  their  substantial  merits,'  when  it 
can  be  done  without  injustice  to  either  party, 
whether  the  obstruction  to  such  a  disposition  of 
cases  be  a  mistake  of  fact  or  a  mistake  as  to  the 
law,  although  it  may  be  that  the  court  should 
require  a  stronger  showing  to  justify  relief  from 
the  effect  of  a  mistake  in  law  than  in  case  of 
a  mistake  as  to  matter  of  fact" 

The  case  of  Ward  v.  day,  supra,  is  again 
referred  to  approvingly  by  the  Supreme  Court 
of  California  in  the  case  of  Robinson  v.  Ex- 
empt Fire  Co.  of  San  Francisco,  103  Cal. 
1,  36  Pac.  956,  24  Ir.  B.  A.  715,  42  Am.  St 
Rep.  93. 

Mr.  Black,  in  his  work  on  Judgments,  S| 
297,  303,  321,  aJad  322,  sanctions  the  proposl- 
tlOTi  that  it  is  within  the  power  of  the  court 
to  racate  a  Judgment  unjustly,  improperly, 
or  fraudulently  entered;  that  this  power  is 
a  common-law  power,  inherent  in  the  court 
and  possessed  by  it  as  a  part  of  Its  neces- 
sary machinery,  and  can  be  exercised  by  it 
without  statutory  authority.  See,  also.  Free- 
man on  Judgments,  {  99.  In  the  case  of  Mu- 
tual Life  Ina  Coi.  v.  O'Donnell,  146  N.  Y. 
275,  40  N.  B.  787,  48  Am.  St.  Rep.  796,  the 
Court  of  Appeals  of  New  York,  having  be- 
fore it  the  question  of  aa  order  of  the  low- 
er court  bearing  upon  a  stipulation  enters 
ed  during  the  coarse  of  a  proceeding  in 
foreclosure,  held  that  the  party  entering  sucb 
stipulation  may  obtain  relief  from  the  Judg- 
ment upon  a  motion  in  the  court  wherein  it 
was  entered.  The  case  of  Mutual  Life  Ins. 
Co.  V.  O'Donnell,  supra,  was  dted  approving- 
ly by  the  Appellate  Division  of  the  Supr^ue 
Court  of  New  York  in  the  case  of  Potter  et 
al.  v.  Rosslter  et  al.,  109  App.  Dlv.  737,  96  N. 
Y.  SuK>.  177.  In  Ruling  Case  Law  we  find 
an  assertion  to  the  ^ect  that  the  Tiolatlon  of" 
a  stipulation  is  regarded  as  a  breach  of  ccm- 
tract  for  which  a  separate  action  will  lie, 
but  the  court  always  has  power  to  grant  re- 
lief In  a  summary  manner  up<xi  motion.  This 
statement  of  the  rule  is  amply  supported  by 
authority. 

[3]  The  motion  against  the  entry  of  Judg* 
ment  filed  by  appellant  In  the  lower  court 
was  supported  to  some  extent  by  affidavita 
It  is  made  manifest  that  the  court  neither 
considered  these  nor  entertained  other  evi- 
dence (^ered  by  the  amtellant    This  being. 
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true,  we  do  not  now  aasume  to  determine  aa 
to  the  propriety  of  relleying  appellant  of  the 
effect  of  the  stipulation.  Had  the  court  re- 
ceived and  considered  the  erld^ice  in  sup- 
port of  the  motion,  and  after  such  oonsddera- 
tion  refuseH  to  set  aside  the  stipulation,  an- 
other and  a  different  question  would  be  pre- 
sented here.  There  can,  we  think,  be  no 
donbt  as  to  the  right  and  power,  in  fact  the 
dnty  of  a  trial  court  to  entertain,  and  tn  the 
exercise  of  aound  discretion  to  determine, 
a  motion  to  vacate  such  a  stipulation  as  that 
involved  in  the  case  at  bar.  On  occasion 
when  a  trial  court  does  entertain  such  a  mo- 
tion and  after  investigation  renders  its  order 
or  decision  on  the  matter,  a  court  of  review, 
recognizing  that  the  matter  is  one  involving 
the  dlacretionarr  powers  of  the  lower  court, 
would  rarely  disturb  such  an  order  or  deci- 
sion except  when  abuse  of  discretion  is  man- 
ifest. Without  attempting  to  look  into  the 
evid0ice  offered  on  the  motion  here,  we  deem 
It  prop^  to  observe  that  in  matters  of  this 
character  a  granting  of  such  motion  where 
the  court  In  furtherance  of  Justice  saw  fit  so 
to  do  would  at  most  only  place  the  parties  In 
statu  quo,  so  that  the  entire  matter  might 
be  pres^ited  to  the  tribunal  of  their  first 
choosing.  We  'do  not  assume  to  determine 
that  relief  might  not  have  been  sought  by 
the  appellant  through  an  Independent  action 
in  equity,  but  that  the  motion  could  be  enter- 
tained and  determined,  being  one  arising  out 
of  an  action  in  course  of  progress,  all  phases 
of  whidi,  and  especially  the  entry  of  Judg- 
ment, were  before  the  trial  court,  there  can  be 
no  doubt  The  stipulation.  Its  validity,  force, 
and  effect  were  matters  properly  questionable 
by  the  court  In  which  it  was  of  record.  If 
through  the  avenue  of  fraud  thla  instrument 
became  a  nullity,  it  had  no  place  in  the  suit 
pending,  and  a  Judgment  entered  pursuant 
thereto  would  have  no  more  sanctity  than 
the  stipulation  Itself.  To  say  that  a  trial 
court  could  not  in  furtherance  of  Justice  pro- 
tect Itself  from  entering  such  a  Judgment 
would  be  to  shear  the  court  of  a  most  valu- 
able and  ^ective  power. 

The  order  appealed  from  is  reversed,  with 
InstractlonB  to  the  trial  ooort  to  set  aside  the 
Judgment  and  entertain  the  motion  of  the 
plaintiff. 

Let  the  order  issue  accordingly. 

COIiEliAN  and  SANDERS,  33.,  concur. 


JARRfilT  tt  aL  V.  HART.    (No.  8774.) 
(Supreme  Court  of  Montana.    June  29,  1917.) 

AFPEAI.    and    EiBBOB    ^=9356  —  APFBAI,    VBOU 

JuDOiaNT— Obdsb— TniB. 
Where  the  notice  of  appeal  discloses  that 
the  appeal  from  the  Judgment  was  taken  more 
than  17  months  after  the  Judgment  was  enter- 
ed, and  that  the  appeals  from  the  orders  were 
taken  more  than  6  months  after  the  orders  were 


made  and  entered,  the  appeals  will  be  dismissed, 
in  view  of  Rev.  Codes,  {  7099,  subd.  1,  provid- 
ing that  an  appeal  from  the  final  judgment  must 
be  taken  within  one  year  after  the  entry  there- 
of, subdivision  3  providing  that  an  appeal  from 
an  order  made  after  final  judgment  must  be  tak- 
en within  60  days  after  its  entry,  and  section 
7100  providing  that  an  appeal  is  taken  bv  filing 
with  the  clerk  of  the  court  a  notice  stating  the 
appeal  from  the  same  or  some  specific  part 
thereof  and  serving  a  similar  notice  on  the  ad- 
verse party  or  his  attorney. 

Appeal  from  District  Court  Mnsselsb^ 
County ;  Chas.  Ii.  Crum,  Judge. 

Action  by  W.  O.  Jarrett  and  others  against 
Jim  Hart  E^om  the  Judgment  entered  and 
from  certatu  orders,  defendant  api>eals.  Ap- 
peals dismissed. 

O.  L.  Harris,  of  Blllkigs,  for  appellant 
Thomas  J.  Mathews,  of  Roundup,  for  respond- 
ents. 

HOLLOW  AT,  J.  The  noUce  of  appeal 
herein  is  as  follows: 

"Ton  will  please  take  notice  that  Jim  Hart, 
one  of  the  parties  to  the  above-entitled  action, 
hereby  appeals  to  the  Supreme  Court  of  the 
state  of  Montana  from  the  judgment  therein  en- 
tered, in  said  district  court,  on  the  30th  day  of 
April,  1914,  in  favor  of  the  petitioners  named 
in  said  action  and  against  said  Jim  Hart,  and 
from  the  whole  thereof,  and  also  from  an  order 
refusing  to  modify  said  decree,  made  and  enter- 
ed in  said  court  on  the  5th  day  of  May,  1815, 
and  also  from  an  order  denying  the  application 
of  Jim  Hart  to  vacate  and  set  aside  the  findings 
of  the  arbitrator  and  surveyor,  and  to  vacate 
the  decree  and  to  dismiss  the  proceedings  afore- 
said, made  and  entered  in  said  court  on  the  5th 
day  of  May,  1915. 

"Dated  this  23d  day  of  October,  1915.  C.  L. 
Harris,  Attorney  for  Jim  Hart 

"Filed  October  23,  1915. 

"Service  of  foregomg  notice  of  nppeal  and  re- 
ceipt hf  copy  hereof  acknowledged  this  23d  day 
of  October,  1916.  Thomas  Mathews,  Attorney 
for  Petitioners." 

This  court  has  not  any  Jurisdiction  of  tbeie 
appeals.  An  appeal  from  a  final  Judgment 
must  be  taken  within  one  year  after  the  en- 
try of  Judgment  8nbdivisl<m  1,  {  7099,  Rev. 
Codes.  An  appeal  from  an  order  made  after 
final  Judgment  must  be  taken  within  60  days 
after  the  order  is  made  and  entered  In  ttut 
minutes.  Subdivision  8,  |  7099.  An  appeal 
is  taken  by  filing  with  the  clerk  of  the  court 
In  which  the  Judgment  or  order  appealeA 
from  is  entered  a  notice  stating  the  appeal 
from  the  same  or  some  spedflc  part  thereof, 
and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney.  Section  7100,  Rev. 
Codes. 

The  notice  of  appeal  disdoses  tliat  the  ap- 
peal from  the  Judgment  was  taken  more  than 
17  months  after  the  Judgment  was  eotered, 
and  that  the  appeals  from  the  orders  were 
taken  more  than  five  months  after  the  orders 
were  made  and  entered  in  the  minutes.  The 
appeals  are  accordingly  dismissed. 

IHsmlssed. 

BRANTLX,  a  J.,  and  SANNER,  J.,  con- 
cur. 
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PEOPLE!  v.  MOONEX.    (Or.  2079.) 
(Supreme  Court  of  California.    Sept  11,  1917.) 

1.  Obiuikal  Law  <s=s>1139— Appeal— Matteb 
NOT  Shown  bt  the  Regobd. 

Under  Gctnst.  art.  6,  |  4,  limiting  the  Sn* 
preme  CJourt's  jurisdiction  on  appeal  from  the 
superior  courts  to  questions  of  law  alone,  where 
judgment  of  death  has  been  rendered,  evidence 
discovered  after  appeal  by  the  defendant  from  a 
conviction  of  murder  cannot  be  considered  by  the 
Supreme  Court 

2.  Cbiminal  Law  «=»1139  —  REVEBaAi.  —  'Es- 

FECT    OF   EBBOB — "ENTIRE    OATJBE." 

Const  art.  6,  {  4V^,  providing  that  the  Su- 
preme Court  may  not  set  aside  a  judgment  or 
grant  a  new  trial  for  any  error  of  law,  "unless, 
ajfter  an  examinatian  of  the  entire  cause, 
*  *  *  the  court  shall  be  of  the  opinion  that 
the  error  complained  of  has  resulted  in  a  mis- 
carriage of  justice,"  further  limits  the  power  of 
the  Supreme  Court;  the  words  "entire  cause" 
meaning  only  the  causeaas  presented  by  the  rec- 
ord. 

8.  CBnaiTAi.  Law  «s»1139— Appeal— Review 
—Scope— Stipulations. 

Stipulations  of  the  Attorney  (Seneral  with 
one  appealing  from  a  conviction  of  murder  do 
not  give  this  court  authority  to  consider  evidence 
discovered  after  the  appeal,  or  any  matter  out- 
side the  record. 

In  Bank.  Thomas  J.  Mooney  was  convict 
ed  of  murder,  and  he  appeals.  Pending  ap- 
peal, defendant  moves  that  the  Judgment  and 
order  be  reversed  on  stipulation  ot  the  At- 
torney General.    Motion  denied. 

See,  also,  166  Fac.  999. 

MarweU  McNutt  and  John  O.  Lawlqr,  both 
of  San  £Yanclsco,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  C.  M.  Fldiert,  Dist  Atty.,  of 
Sail  Francisco,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed In  the  superior  court  of  the  city  and 
county  of  San  Francisco  of  the  crime  of  mur- 
der, and  the  superior  court,  having  denied 
his  motion  for  a  new  trial,  pronounced  Judg- 
ment An  appeal  from  such  Judgment  and 
order  denying  a  new  trial  was  regularly  tak- 
en to  this  court,  and  is  now  pending  herein ; 
the  record  on  appeal  having  been  duly  made 
up  in  the  superior  court  and  filed  in  this 
court  In  advance  of  the  hearing  of  the 
appeal  on  the  merits,  the  defendant  has  made 
a  motion  that  the  Judgment  and  order  be  re- 
versed, solely  on  the  ground  that  the  Attor- 
ney General  of  the  state  has  filed  in  this 
court  a  stipulation  and  consent  that,  for  rea- 
sons stated  therein,  such  action  should  be 
had  by  this  court,  and  that  defendant  Joins 
in  said  stipulation. 

The  sole  reason  for  this  action  on  the  part 
of  the  Attorney  General,  as  is  shown  by  the 
writing  filed  herein  by  him,  is  that  since  the 
motion  for  new  trial  was  denied,  the  Judg- 
ment pronounced,  and  the  appeal  taken,  cer- 
tain evidence  has  been  discovered  which 
leads  him  and  the  Judge  of  the  trial  court  to 
believe  that,  in  the  interests  of  Justice,  a  new 
trial  should  be  had.    None  of  this  evidence 


is  shown  by  the  record  on  appeal,  and  could 
not  be  shown  thereby.  The  Attorney  General 
does  not  suggest  that  there  was  any  substan- 
tial error  in  the  proceedings  of  the  trial 
court  In  fact,  he  states  that  in  so  far  as  he 
has  examined  the  record,  he  finds  no  sub- 
stantial error,  and  therefore  cannot  confess 
error.  The  motion  must  be  determined  on 
the  theory  that  there  is  no  error  shown  by 
the  record.  The  motion  necessarily  assumes 
that  this  court  has  the  lawful  ri^t  to  re- 
verse a  Judgment  pronounced  upon  the  con- 
viction in  a  criminal  case,  on  account  of  mat- 
ters not  shown  by  the  record  on  appeal,  and 
in  the  absence  -of  any  error  in  law  in  the 
proceedings  of  the  trial  court,  especially 
when  the  attorney  general  of  the  state  con- 
sents that  sudi  action  be  had.  Hie  motion 
is  opposed  by  the  district  attorney  of  the 
city  and  county  of  San  Frandsca 

[1]  We  are  satisfied  that  the  application 
and  consent  mistake  the  lawful  power  and 
functions  of  appellate  courts  of  this  state  ia 
criminal  cases.  By  express  provision  of  our 
Constitution,  the  Jurisdiction  of  both  the  Su- 
preme Court  and  the  District  Courts  of  Ap- 
peal in  criminal  cases  is  specially  limited. 
As  to  the  Supreme  Court,  "appellate  Jurisdic- 
tion on  appeal  from  the  superior  courts"  is 
given  "on  questions  of  law  alone,  in  aU  crim- 
inal coses  where  Judgment  of  death  has  been 
rendered."  Const  f  4,  art  6.  This  Is  our 
only  Jurisdiction.  The  provision  means  that 
an  appeal  in  such  cases  is  allowed  solely  for 
the  purpose  of  obtaining  the  determination 
of  this  court  as  to  whether  there  has  been 
any  error  of  law  in  the  proceedings  of  the 
trial  court  We  have  no  other  questions  to 
determine,  and  may  lawfully  determine  no 
other  question.  If  we  find  no  substantial  er- 
ror of  law,  we  must  affirm  the  Judgment  of 
the  lower  court  It  is  clear,  too,  that  in  the 
consideration  of  such  an  appeal,  for  this  lim- 
ited purpose,  we  are  confined  to  the  record 
sent  to  us  from  the  court  below.  This  was 
very  clearly  stated  by  this  court  in  the  first 
decision  of  the  case  of  People  v.  Bowers,  18 
Fac.  660,  where  it  was  sought  to  have  this 
court  take  into  consideration  what  purported 
to  be  the  written  confession  of  another  that 
he  was  the  guilty  party,  made  after  the  tak- 
ing of  the  appeal.  The  court  said  that,  if 
the  events  occurred  as  stated  in  the  brief  of 
the  appellant's  counsel,  the  facts  would  enti- 
tle the  defendant  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  if  pre- 
sented in  time  to  the  court  below,  but  that 
they  were  not  so  presented,  and  could  not  be 
so  presented,  because  they  occurred  pending 
appeal.  Because  it  so  clearly  states  what  is 
obviously  the  law  on  this  subject,  we  quote 
from  the  (pinion: 

"WhUe  it  is  admitted  by  counsel  for  appellant 
that  ordinarily  no  argument  could  be  made  here 
upon  facts  occurring  after  appeal  taken,  it  is 
orged  that  the  evidence  which  has  been  discov> 
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ered  in  this  case  'is  of  so  grave  a  character,  and 
points  so  strongly  to  the  innocence  of  this  de- 
fendant, that,  however  informally  it  may  have 
come  to  the  attention  of  the  court,  this  or  any 
other  court  of  competent  jurisdiction  shonld  say 
that  he  shall  not  be  executed  until  it  shall  have 
been  submitted,  in  common  with  other  evidence 
in  the  case,  to  a  jury  of  his  country."  But,  mani- 
festly, the  court  has  no  authority  to  consider 
these  matters  as  thus  presented.    There  are  no 

1>art  of  the  record  sent  to  us  from  the  court  he- 
ow,  and  there  is  no  provision  of  law  by  which 
newly  discovered  evidence  may  be  presented  to 
this  court  in  the  first  instance.  The  remedy  in 
such  cases  rests  with  the  executive.  He  alone 
can  afford  relief." 

The  judgment  was  affirmed  on  a  considera- 
tion of  the  matters  presented  by  the  record 
on  appeal.  While  a  rehearing  was  granted 
and  the  judgment  was  subsequently  reversed, 
the  reversal  was  solely  on  account  of  mat- 
ters shown  by  the  record  on  appeal  (People 
v.  Bowers,  79  Cal.  415,  21  Pac.  752),  and 
clearly  the  correctness  of  the  views  express- 
ed in  the  portion  of  the  first  opinion  that  we 
have  qnoted  above  was  never  doubted,  and 
could  not  reasonably  be  doubted. 

[2]  It  Is  to  be  noted  that,  by  the  enactment 
of  section  4%  of  article  6  of  our  Constitution 
in  the  year  1911,  our  power  to  Interfere  with 
the  judgment  of  a  superior  court  In  a  crim- 
inal case  was  still  further  limited;  the  pro- 
vision being  substantially  that  we  may  not 
set  aside  such  a  judgment  or  grant  a  new 
trial  for  any  error  of  law,  "unless,  after  an 
examination  of  the  entire  cause,  Including 
the  evidence,  the  court  shall  be  of  the  opin- 
ion that  the  error  complained  of  has  resulted 
in  a  miscarriage  of  Justice."  The  words  "an 
examination  of  the  entire  cause,  including 
the  evidence,"  contained  In  said  provision, 
mean  of  course  an  examination  of  the  cause 
as  the  same  Is  presented  by  the  record  on 
appeal  made  up  In  the  lower  court 

[3]  As  we  understand  the  claim  of  counsel 
for  defendant,  special  reliance  Is  placed  on 
the  fact  that  the  Attorney  General  of  the 
state  has  stipulated  and  consented  that  the 
desired  action  be  had  by  this  court  As  to 
this  it  Is  necessary  only  to  say  that  the  At- 
torney General  cannot  by  stipulation  or  con- 
sent, confer  upon  this  court  a  power  denied 
to  It  by  the  Constitution  of  the  state.  The 
power  to  set  aside  or  modify  a  judgment  in 
a  criminal  case,  except  for  legal  grounds  ap- 
pearing on  a  record  duly  presented,  Is  not  ju- 
dicial. It  is  a  branch  of  the  pardoning  pow- 
er, committed  to  the  Governor  of  the  state  by 
article  7  of  the  Constitution,  and  cannot  be 
exercised  by  the  Attorney  General,  either 
directly  or  through  the  medium  of  this  court 

We  have  not  considered  the  reasons  stated 
by  the  Attorney  General  for  his  conclusion 
that  a  new  trial  should  be  had,  and  are  not 
to  be  understood  as  expressing  any  opinion 
as  to  their  sufficiency.  That,  as  we  have  en- 
deavored to  show,  la  a  matter  not  within  our 
province. 

The  motion  is  denied.  , 
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etal.    (Sac.  2332.) 

(Supreme  Court  of  California.    Sept  11,  1917.) 
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iRiaHTS  —  AoQiTismoN  —  Withdbawai.  — 

Grants  Dueing  Withdrawal. 
Under  Rev.  St  V.  S.  {  2339  (U.  S.  Comp. 
St.  1916,  I  4647),  providing  that  whenever,  by 
priority  or  possession,  rights  to  nse  of  water 
have  vested  and  accrued  and  are  recognized  by 
the  local  customs,  laws,  and  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  8am& 
and  the  right  of  way  for  the  construction  oi 
ditches  and  canals  for  the  purposes  herein  speci- 
fied is  acknowledged  and  confirmed,  a  locator 
for  water  rights  acquires  no  title  against  the 
United  States  till  the  work  is  completed ;  so 
that  before  that  time,  the  lands  affected  being 
temporarily  withdrawn  by  executive  order  of  the 
Secretary  of  the  Interior,  and  Congress  having 
before  the  vacation  of  the  orders  of  withdrawal 
granted  the  lands  and  rights  to  a  city,  all  right* 
thereto  of  the  appropriator  were  lost. 

In  Bank.  -Aweal  fran  Superior  Court, 
Mono  Connty;   J.  D.  Mundiy,  Judge. 

Action  "ETy  the  Silver  Lake  Power  &  Irri- 
gation Company  against  the  City  of  Los  An- 
geles an'd  others.  From  an  adverse  judgment 
and  order,  defendants  appeal.    Reversed, 

See,  also^  32  Cal.  App.  123,  162  Pac.  432. 

Albart  Lee  SteiAens,  City  Atty.,  and  W.  B. 
Mathews,  both  of  Los  Angeleai,  Richard  S. 
Miner,  and  S.  B.  Robinson,  of  Los  Angeles, 
for  appellants.  John  R.  Diz(Hi,  of  Denver, 
Oolo.,  and  Newman  Jones,  of  Blvendde,  for 
respondent 

HENSHAW,  J.  RespoDdeat'B  predecesaora 
in  interest  first  conceived  the  plan  of  utille- 
ing  the  waters  of  Owens  river  and  of  Rock 
creelc,  one  of  Its  tributaries,  for  Irrigation 
and  for  the  develc^ment  of  hydroelectric  en- 
ergy. They  made  locations  upon  the  river 
and  creek  for  these  purposes.  They  began 
their  work  under  these  locations,  and  they 
prosecuted  this  work  until  It  was  interrupted 
and  8Uiq>ended  by  withdrawal  orders  of  the 
govemmeot  of  the  United  States.  Under 
the  compulsion  of  these  withdrawal  orders 
the  predecessors  In  interest  of  respondent 
ceased  work.  These  withdrawal  orders  were 
temporary  In  character  and  made  in  conform 
mlty  with  the  law,  in  contemplation  that  the 
United  States  government  might  itself  im- 
pound these  waters  and  devote  them  to  pur- 
poses of  Irrigation  for  the  benefit  of  the  valley 
lands  lying  un<der  them.  This  contemplated 
reclamation  scheme  of  the  federal  govern- 
ment was  abandoned.  Before  the  formal  or- 
der of  abandonment  was  actually  made  It  be- 
came apparent  that  the  govemm«it  would 
not  prooeeid  with  its  plan,  and  respondent's 
predecessors  In  interest  resumed  work.  The 
work  which  they  did  before  the  withdrawal 
of  these  lands  by  the  government  was  per- 
formed at  least  two  years  before  the  city  of 
Los  Angeles  ever  contemplated  using  the  wa- 
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ter  of  Owens  river  or  of  its  tributary,  Rock 
creek,  for  any  purpose  whatsoever.  During 
the  period  of  time  when  the  lands  lay  under 
the  orders  of  withdrawal,  Congress  passed  a 
certain  act,  giving  the  city  of  Los  Angeles, 
upon  conditions,  a  preferential  right  to  pur- 
chase some  of  the  withdrawn  lands.  The  or- 
ders of  withdrawal,  to  which  reference  has 
been  made,  were,  first,  the  order  of  July  24 
and  27,  1903,  under  which  all  of  the  lands  om 
which  the  notices  of  appropriation  by  re- 
spondent's predecessors  in  interest  had  been 
posted  were  temporarily  withdrawn,  together 
with  large  tracts  of  land  for  use  as  a  res- 
ervoir site  in  connection  with  the  contemplat- 
ed government  project.  On  August  24  and  25, 
1003,  all  the  lands  upon  which  it  was  propos- 
eM  by  respondent's  predecessors  in  Interest  to 
put  the  water  for  agricultural  purposes  were 
temporarily  withdrawn  from  all  forms  of  en- 
try except  homesteads.  On  January  1,  1905, 
all  lands  in  the  Owens  river  gorge,  which 
lands  lie  below  the  proposed  reservoir  site, 
were  likewise  withdrawn  for  use  in  connec- 
tlcm  with  the  government  project  These  or- 
ders of  withdrawal  were  formally  vacated  on 
July  12,  1907. 

Before  June  30,  1906,  but  long  after  the 
initiation  by  posting  and  recording  of  the 
rights  of  platntlfl's  predecessors  in  interest, 
and  long  after  their  first  work  under  those 
rights  had  actually  been  prosecutcfd,  the  city 
of  Los  Angeles  conceived  the  idea  of  devoting 
to  its  own  uses  for  municipal  purposes  the 
waters  of  Owens  river.  On  the  last-mention- 
ed date,  and  during  the  period  of  the  opera- 
tion of  the  orders  of  withdrawal  above  refer- 
red to,  Congress  passed  an  act  (Act  Cong. 
June  SO,  1906,  c.  3926,  34  XT.  S.  Stats,  at 
Large,  p.  801),  granting  to  the  dty  of  Los  An- 
geles necessary  rights  of  way  over  the  pub- 
lic lands  In  certain  named  counties  "for  the 
purpose  of  constructing,  operating  aula  main- 
taining canals,"  eta ;  In  short,  for  all  legiti- 
mate purposes  in  connection  with  the  proposed 
conduct  of  the  water  of  Owens  river  to  the 
city  of  liOB  Angeles,  and  for  the  additional 
purpose  of  maintaining  poiwer  and  electric 
plants.  This  grant  was  to  take  effect  "when- 
ever said  dty  shall  have  filed,  as  hereinafter 
provided,  and  the  same  shall  have  been  ap- 
proved by  the  Secretary  of  the  Interior,  a 
map  or  maps  showing  the  boundaries,  loca- 
tions, and  extent  of  said  proposed  ri^ts  of 
way."  Section  1.  It  was  required  that  the 
dty  should  file  such  maps  within  one  year 
after  the  passage  of  the  act,  and  should  do 
no  work  until  the  maps  had  beea  filed  and 
approved.  The  rights  of  way  thus  tendered 
by  grant  were  declared  not  to  be  effective 
"over  any  lan'd  upon  which  homestead,  min- 
ing, or  other  existing  valid  claims  shall  have 
been  filed,  or  made  until  the  dty  of  Los  An- 
geles shall  have  •  •  •  acquired  title" 
thereto  and  made  just  compensatloa  therefor. 
Still  further  and  with  x>articularity  it  was 
declared  that  the  act  should  not  "^ect  the 


adjudication  of  any  i)ending  applications  for 
rights  of  way  by  the  owner  or  ovniers  of  ex- 
isting water  rights,  an!d  that  no  private  right, 
title,  Interest,  or  dalm  of  any  i>erBon,  per- 
sons, or  corporation,  in  or  to  any  of  the  lands 
traversed  by  or  embraced  In  said  right  ot 
way  shall  be  Interfered  with  or  abridged." 
Section  3.   Also  the  act  declared : 

"That  in  the  event  that  the  Secretary  of  the 
Interior  shall  abandon  the  project  known  as  the 
Owens  river  project  for  the  irrigation  of  lands 
in  Inyo  county,  California,  under  the  act  of 
June  seventeenth,  nineteen  hundred  and  two, 
the  dty  of  Los  Angeles,  in  said  state,  is  to  pay 
to  the  Secretary  of  the  Interior,  for  the  account 
of  the  reclamatioD  fund  estabUshed  by  said 
act,  the  amount  expended  for  preliminary  sur- 
veys, examinations,  and  river  measurements, 
not  exceeding  fourteen  thousand  dollars,  and  in 
consideration  of  said  payment  the  said  city  of 
Los  Angeles  is  to  have  the  benefit  of  the  use  of 
the  maps  and  field  notes  resulting  from  said  sur- 
veys, examinations,  and  river  measnrementa, 
and  the  preference  riKbt  to  acquire  at  any  time 
within  three  years  from  the  approval  of  this 
act  any  lands  now  reserved  by  the  United 
States  under  the  terms  of  said  reclamation  act 
in  connection  with  said  project,  necessary  for 
storage  or  right  of  way  purposes,  upon  filing 
with  the  register  and  receiver  of  the  land  office 
in  the  land  district  where  any  such  lands  sought 
to  be  acquired  are  situated  a  map  showing  the 
lands  desired  to  be  acquired,  and  upon  the  ap- 
proval of  said  map  or  maps  by  the  Secretary 
of  the  Interior  and  upon  the  payment  of  one 
dollar  and  twenty-five  cents  per  acre  to  the  re- 
ceiver of  said  land  office  title  to  said  land  so 
reserved  and  filed  on  shall  vest  in  said  city  of 
Los  Angeles."    Section  4. 

It  was  the  language  of  this  act,  with  oth- 
er drcumstances  not  necessary  to  particu- 
larize, which  conveyed  the  knowledge  that 
the  government  would  abandon  its  proposed 
redamatlon  project.  Thereupon  respondoit's 
predecessors  in  Interest  In  June,  1906,  re- 
sumed work  under  thdr  notices  and  contin- 
ued this  work  (Interrupted  only  by  the  snows 
of  winter)  until  shortly  after  the  commence- 
ment of  this  action  on  July  15,  1907.  At 
that  time  there  was  in  the  Codes  of  this 
state  a  section  (CJlv.  Code,  {  1416)  providing 
In  effect  that  where  Utlgatlon  becomes  nec- 
essary under  such  enterprises  as  this  to  ac- 
quire land  or  rights  "then  the  party  so  ap- 
pr(H>riatlng,  or  bis  assigns,  shall  have  sixty 
days  after  the  determination  of  legal  pro- 
ceedings by  final  judgment  In  which  to  com- 
mence to  excavate  or  construct  the  works  in 
which  he  Intends  to  divert  the  water."  Be- 
spondent  and  its  representatives  ceased  work 
under  the  guaranty  of  protection  extended 
by  this  law.  Its  provisions  in  this  regard, 
however,  were  repealed,  at  least  by  implica- 
tion, by  section  4  of  the  Water  Power  Act 
of  April  8,  1911  (Stats.  1911,  p.  813).  Follow- 
ing the  passage  of  this  act,  on  or  about  Au- 
gust 1,  1911,  respondent  resumed  work  and 
continued  this  work  until  the  date  of  the 
trial  of  this  action.  This  latter  work  was 
in  part  actual  construction  work  and  in  part 
was  surveying. 

In  the  action  which  it  brought,  this  re- 
spondent set  up  its  asserted  rights  to  the 
waters  of  these  streams  for  the  purpose  of 
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Inlgatlon  as  well  as  for  the  pnrpose  of  de- 
Ttioplng  bydroelectrlc  energy.  In  tbis  an- 
other ooiporatioQ  was  Interested.  There  re- 
sulted a  tripartite  agreement  between  these 
appellants  and  respondent  and  the  third  cor- 
poration, under  which  the  asserted  right  to 
the  use  of  the  water  for  purposes  of  Irriga- 
tion was  abandoned  and  those  rights  convey- 
ed to  the  dty  of  Los  Angeles,  leaving  in  is- 
sue the  question  whose  was  the  right  to  use 
these  waters  for  the  generation  of  electricity. 
With  the  litigation  thus  restricted  trial  was 
bad  before  a  jury,  to  which  12  special  ques- 
tions were  submitted.  One  and  all  the  Jury's 
answers  favored  plaintiff's  contentions.  The 
'Court  adopted  them  and  Incorporated  them 
Into  the  findings  which  It  made.  Upon  these 
findings  and  the  legal  ccmdustons  drawn 
therefrom  it  gave  judgment  for  plaintiff,  and 
the  defendants  have  appealed  from  that 
Judgment  and  ftam  the  order  denying  their 
motion  for  a  new  trial. 

This  statement,  incomplete  in  itself,  Is  de- 
signed only  as  an  aid  to  an  understanding  of 
the  single  question  necessary  to  be  consider- 
ed CHI  this  appeal.  That  question  may  be 
thus  stated:  What  effect  upon  the  original 
appropriators'  rights  was  worked  by  tbe  ex- 
ecutive orders  of  withdrawal  and  the  act 
of  Congress  oi)eratlng  with  the  laws  of  this 
state? 

As  its  answer  necessitates  the  construction 
of  federal  laws,  the  interpretation  which  the 
United  States  has  put  upon  those  laws  Is  of 
all-controlling  force.  The  federal  law  under 
which  the  original  locators  were  admittedly 
acting  Is  that  found  In  section  2339  of  the 
Revised  Statutes  of  tbe  United  States,  ap- 
proved July  26,  1866  (U.  S.  Comp.  St.  1916^ 
I  4647).  Notwithstanding  Ito  familiarity,  it 
may  be  well  to  quote  it  in  part: 

"Whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  minmg,  agricultural, 
manufacturing  or  other  purposes  have  vested 
and  accrued  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws  and 
tbe  decisions  of  courts,  the  possessors  and  own- 
ers of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same ;  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the 
purposes  herein  specified  is  acknowledged  and 
confirmed." 

It  Is  to  be  noted  that  tbe  "rights"  whldi 
are  dealt  with  are,  first,  rights  which  have 
"vested  and  accrued,"  and,  second,  rights 
wblch  are  recognized  as  such  "by  the  local 
customs,  laws,  and  the  decisions  of  courts." 
Conceding  that  tbe  work  done  up  to  the  time 
of  the  suspension  of  It  xmier  the  withdrawal 
orders  was  sufficient  to  fulfill  the  require- 
ments of  our  state  law  (Civ.  Code,  U  1415, 
1416),  it  is  undisputed  that  this  work  was 
not  completed.  The  first  legal  question,  then, 
is  what  Is  tbe  nature  of  tiie  rights  which 
the  original  locators  had  acquired  up  to  and 
at  the  time  of  the  enforced  suspension  of 
work  under  the  withdrawal  orders?  Our 
cases  fully  answer  this  question.  As  against 
all  the  world  but  the  United  States  there 
was  acquired  a  possessory  right  to  continue 


with  diligence  the  prosecution  of  the  woric 
untU  completion.  "Such  visible  act  (of  poa- 
session  accompanied  by  work)  and  avowed 
intent  (to  prosecute  the  work  adequately  and 
dlUgently)  gave  him  a  conditional  right  to 
the  future  use  of  the  water,  prior  to  its  ac- 
tual use,  the  condition  being  that  he  should 
thereafter  diligently  continue  the  work  to 
completion  and  then  divert  the  water  and 
apply  it  to  a  useful  purpose,  falling  which 
his  right  would  cease.  Upon  the  perform- 
ance of  this  condition,  his  titie  to  such  use 
would  become  complete  and  perfect  In  the 
meantime,  however,  he  had  an  existing  con- 
ditional right,  manifested  by  actual  visible 
possession  of  the  works.  It  would  be  clearly 
a  pr<^>erty  right,  and  it  being  incidental 
and  appnrtffliant  to  land,  it  was  real  prop- 
erty. Civ.  Code,  i  658."  Inyo  Cons.  Water 
Co.  V.  Jess,  161  CaL  516,  119  Pac.  934.  To 
precisely  the  same  import  is  the  later  case 
of  Merritt  v.  City  of  Los  Angeles,  162  CaL 
47,  120  Pac.  1064.  In  both  of  these  cases 
this  court  was  discussing  the  attempted  in- 
terference with  one  who  was  or  claimed  to 
be  in  possession  of  the  public  domain  under 
notices  of  appropriation,  and  who  was  or 
claimed  to  be  In  diligent  prosecution  of  the 
work  as  against  the  hostile  claim  and  inter- 
ference of  a  private  third  person.  That  the 
law  thus  declared  by  these  decisions  is  un- 
impeachable in  point  of  soundness  may  not, 
we  think,  be  successfully  questioned.  The 
property  right  is  not  dissimilar  to  that  which 
this  court  declares  belongs  to  the  locator  of 
oil  lands.  In  peaceable  and  in  diligent  prose- 
cution of  work  seeking  a  discovery  of  Oil, 
before  the  oiscovery  Is  actually  made.  Snch 
a  locator,  we  have  held,  has  a  possessory 
right  which  is  property,  and  wbldi  he  can 
maintain  In  tbe  courts  against  trespassers 
or  hostile  private  claimants.  Miller  v.  Chris- 
man,  140  CaL  440,  73  Pac.  1083,  74  Pac.  444, 
98  Am.  St  Rep.  63 ;  Weed  v.  Snook,  144  CaL 
439,  77  Pac.  1023.  But  none  of  these  cases 
conMdered,  for  their  exigencies  did  not  call 
upon  them  to  consider,  the  character  of  the 
rights  thus  obtained  as  against  the  para- 
mount authority,  the  government  of  the  Unit- 
ed States.  But  we  are  not  without  positive 
pronouncement  from  the  Supreme  Court  of 
the  United  States  upon  this  precise  question. 
In  Bear  Lake  Irrigation  Go.  v.  Garland,  164 
U.  B.  1,  17  Sup.  Ot  7,  41  L.  BJd.  327,  the  seo 
tton  from  which  we  have  quoted  came  before 
tbe  court  and  received  careful  analysis. 
EVom  the  opinion  of  that  case  we  quote  at 
length,  as  follows: 

"So  far  as  the  public  land  is  concerned,  over 
or  through  which  these  ditches  for  the  canal 
were  dug,  the  statutes  above  cited  create  no 
title,  legal  or  equitable,  in  the  individual  or 
company  that  simply  takes  possession  of  such 
land,  "rhe  government  enacts  that  any  one  may 
go  upon  its  public  lands  for  the  purpose  of 
procuring  water,  digging  ditches  for  canals,  etc, 
and  when  rights  have  become  vested  and  ac- 
crned  which  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  decisions  of  courts, 
such  rights  are  acknowledged  and  confirmed. 
Under  this  statute  no  right  or  title  to  the  landt 
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or  to  a  right  of  way  over  or  through  it,  or  to 
the  use  of  water  from  a  well  thereafter,  to  be 
dug,  vests,  as  against  the  (^overoment,  in  the 
party  entering  upon  posaession  from  the  mere 
fact  of  such  possession,  unaccompanied  by  the 
I>erformance  of  any  labor  thereon.  Undoubtedly 
rights  as  against  third  persons  are  acquired  by 
priority  of  possession,  and  the  government  will 
and  does  recognize  such  rights  as  between 
those  parties.  This  is  the  principle  running 
through  the  cases  cited  by  the  counsel  for  ap- 
pellants. In  Sullivan  v.  Northern  Spy  Mining 
Co.,  11  Utah,  438,  40  Pac.  709,  30  L.  B.  A. 
186,  which  is  one  of  those  cases,  the  priority 
of  possession  of  the  person  who  entered  upon 
the  public  land  and  dug  the  well  was  recog- 
nized as  thereby  making  a  superior  title  to  the 
use  of  the  water  from  the  well  over  that  ac- 
quired by  a  person  who  was  the  subsequent 
purchaser  of  the  land  from  the  government  In 
that  case  the  well  had  been  dug  and  the  con- 
dition fulfilled.  If  no  well  had  ever  been  dug, 
and  a  reasonable  time  for  digging  it  had  passed, 
the  mere  priority  of  possession  would  have 
given  no  superior  title  to  the  land  over  that  ac- 
quire by  the  grantee  from  the  government. 
It  itj  the  doing  of  the  work,  the  completion  of 
the  well,  or  the  digging  of  the  ditch,  within  a 
reasonable  time  from  the  taking  possession, 
that  gives  the  right  to  use  the  water  in  the  well 
or  the  right  of  way  for  the  ditches  of  the  canal 
upon  or  through  the  public  land.  Until  the 
completion  of  this  work,  or,  in  other  words,  un- 
til the  performance  of  the  condition  upon  which 
the  right  to  forever  maintain  possession  is  bas- 
ed, the  person  taking  possession  haa  no  title, 
legal  or  equitable,  as  against  the  government 
Wliat,  if  any,  equitable  claims  a  party  might 
have  upon  the  government  who  did  a  large 
amount  of  work,  but  finally  tailed  to  complete 
the  necessary  amount  to  secure  the  water  or 
right  of  way,  it  is  not  necessary  to  determine  or 
discuss.  Those  equities  would  not,  in  any  event, 
amount  to  an  eauitable  title  to  the  right  of  way 
or  to  the  use  of  the  water,  and  so  need  not  be 
here  considered." 

In  United  States  v.  Rickey  Land  ft  Cattle 
Co.  (C.  C.)  164  Fed.  496,  Bickey  had  taken 
appropriate  steps  to  secure  a  reservoir  6lte 
on  the  public  domain,  had  purchased  works 
of  considerable  value  for  the  purpose  of  di- 
verting waters  Into  the  reservoir  site  and 
was  actually  engaged  in  the  construction  of 
a  tunnel  to  lead  the  waters  from  the  reser- 
voir for  useful  distribution,  when  the  lands 
affected  by  bis  work  were  temporarily  with- 
drawn, as  here,  by  the  Secretary  of  the  In- 
terior for  reservoir  purposes.  Bickey  pro- 
ceeded witli  the  work  under  the  contention 
that  against  the  United  States  government  he 
had  acquired  the  vested  right  so  to  do.  The 
government  sought  injunction  under  its  bill, 
setting  forth  the  facts,  and  the  defendant, 
successor  tn  Interest  to  Blokey,  demurred. 
The  demurrer  was  oreiruled,  the  Circuit 
Court  In  so  doing  and  In  discussing  the  ques- 
tion saying: 

"It  is  veiy  dear  that  no  one  can  under  these 
sections  acquire  as  against  the  government  a 
vested  easement  In  and  to  public  lands  for  a 
reservoir  site  until  the  actual  completion  of 
the  reservoir,  so  that  the  waters  to  be  im- 
pounded therein  could  be  applied  to  the  benefi- 
cial uses  contemplated  by  oie  irrigation  system 
of  which  it  forms  a  part  This  was  the  con- 
struction placed  upon  these  sections  by  the  Su- 
preme Court  in  Bear  Lake  Irrigation  Co.  v. 
Garland.  164  U.  S.  1,  18, 19,  17  Sup.  Ct  7,  12. 
41  L.  iid.  827." 


There  can  be  no  argument  ao  (fharp  as  to 
whittle   down   the  obvious   and  controlling 
meaning  of  the  language  of  these  dedslons 
which  we  have  quoted.    That  language  im- 
ports this,  and  nothing  but  this,  that  until 
the  completion  of  the  work  no  title,  legal  oi 
equitable,  vests  In  the  appropriator,  no  right 
vests  which  the  government  of  the  United 
States  Is  compelled  to  recognize.    The  prop- 
erty rights  which  do  accrue  are  snch  as  to 
protect  the  appropriator  from  the  acts  of  all 
persons  saving  the  paramount  authority.   So 
far  as  the  United  States  Itself  Is  concerned, 
It  is  under  no  Justiciable  duty  In  law  or 
equity  to  such  an  appropriator  until  his  work 
shall  have  been  completed.    Before  comple- 
tion what  may  the  United  States  do?   it  may 
do  as  in  the  case  of  oU  lands  It  has  done, 
by  withdrawals  arrest  all  work  before  dis- 
covery, without  compensation  to  the  locator 
for  his  expenditures'.    U.  S.  v.  Mid  West  Oil 
Co.,  236  U.  S.  459,  3S  Sup.  CL  309,  69  L  Ed. 
673.    Congress,  It  is  to  be  remembered,  under 
the  Constitution  of  the  United  States,  has  the 
sole  power  of  disposition  and  control  of  the 
public  lands.    Const.  U.  S.  art  4,  {  8,  snbd.  2. 
In  contemplation  of  this  power,  the  respond- 
ent's argument  that  the  orders  of  withdrawal 
In  this  case  were  temporary  orders,  that  they 
operated  only  to  suspend  and  not  to  destroy 
the  rights  of  the  original  locators,  and  that 
those  rights  were  revived  In  all  their  foil- 
ness  upon  the  formal  vacation  of  the  orders 
of  withdrawal  loses  all  force  In  view  of  the 
congressional  exercise  of  the  power  to  which 
we  have  adverted.    Congress,  had  It  chosen 
to  do  so,  without  any  order  of  withdrawal 
having  been  made  by  the  executive  depart- 
ment,  could  have   granted   the   lands  and 
rights  to  the  city  of  Los  Angeles',  as  in  fact 
it  did,  during  the  existence  of  the  orders  of 
withdrawal.    It  may  be  conceded  that  to  have 
done  so  would  have  been  a  harsh  exerdse  of 
the  power,  but  this  concession  can  have  no  et 
feet  upon  the  legality  of  the  exerdse.    Bo  here 
the  legal   situation  presented   la,  and  this 
statement  of  it  is  made  in  the  light  most 
favorable  to  respondent,  that  before  respond- 
ent's predecessors  la  Interest  had  aoquired 
any  vested  right  In  the  matter  against  the 
United  States,  Congress,  in  the  exercise  of  its 
supreme  authority,  made  conveyance  to  the 
dty  of  Los  Angeles  of  the  lands  and  of  the 
waters  In  connection  therewith  for  all  the 
purposes  for  which  they  were  designed  to 
be  used  by  the  original  approprlators.     It 
must  be  held  that  these  approprlators  and 
all  others  upon  the  public  domain  act  with 
the  knowledge  and  under  the  peril  to  their 
ventures  that  this  may  be  done.    The  proper- 
ty rights  which  they  acquire  while  working 
and  before  those  rights  have  become  vested 
as   against   the  government  of  the  United 
States,  are  held,  as  it  were,  upon  condition 
subsequent,  in  that  tb^  ar«  liable  to  ex- 
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tlngtilabment  at  any  time  by  an  act  of  €!<«• 
gress  directed  to  that  end. 

Tills  conclusion,  without  regard  to  any 
other  gnestlona  presented,  Is  determlnatlTe  of 
this  case,  and  the  Judgment  and  order  ap- 
pealed from  are  therefore  reversed. 

We  concur:  ANOBIjLOTTI,  O.  J. ;  SHAW, 
J.;    SLOBS,  X:   MBLVIN,  X;   IiAWLOR,  J. 


BABOIiAT  et  aL  ▼.  SUPREME  liODOB  OF 

FRATERNAL  BROTHERHOOD. 

(OlT.  2128.) 

(District  Court  of  Appeal,  First  £>l8trict.  Gall- 

fomia.    Aug.  14, 1917.    Rehearing  Denied 

by  Supreme  Court,  Oct  11,  1917.) 

1.  VBRtm  «=s>81— Motion  n»  Crarok— Tun 
—Affidavit  of  Mbbits— Statutb. 

Where  defendant's  motion  for  change  of  ven- 
ue was  made  and  granted  pursuant  to  Code 
Civ.  Proc.  I  397,  subd.  8,  providing  that  a 
change  of  venue  may  be  had  when  the  conven- 
ience of  witnesses  and  the  cause  of  justice  will 
be  promoted  thereby,  the  motion,  accompanied 
by  an  affidavit  of  merits,  was  not  required  to  be 
filed  when  defendant  filed  its  answer,  though  sec- 
tion S96  requires  that  a  demand  for  change  of 
venue,  based  on  the  ground  that  the  action  was 
not  commenced  in  the  proper  county,  must  l>e 
made,  accompanied  with  an  affidavit  of  merits, 
when  defendant  demnia  or  answers ;  the  motion 
could  be  rightfully  made  within  a  reasonable 
time  after  the  case  was  at  issue  upon  the  facts. 

2.  Ybhttx  «=>65— MonoN  fob  Chanqb— Am- 
BAVIT  OF  MEBora — Statutk. 

An  affidavit  of  merits  is  not  essential  to  an 
application  for  change  of  venue  grounded  upon 
the  convenience  of  witnesses  pursuant  to  Code 
Civ.  Proc.  i  397,  subd.  8. 

S.  VsiftTK  «S961— Affuoatior  tob  Chanob— 
Dzt,AT. 

Though  applications  for  change  of  venue  are 
generally  classed  ss  dilatory  moves  which 
shonld  be  px«sented  and  prosecuted  with  dili- 
gence to  secure  favorable  consideration,  the  mere 
fact  that  motion  for  change  was  not  made  until 
nearly  a  year  after  issue  was  joined  on  the 
facts  did  not  of  itself  derive  the  court  of  power 
to  grant  the  motion;  despite  the  delay,  it  was 
the  court's  duty  to  determine  the  good  faith  of 
the  motion,  and  then  to  ascertain  whether  or 
not  the  delay  complained  of  was  oppressive,  and 
Ukely  to  result  in  detriment  to  the  adverse 
party. 
4.  Venue  «=»S2(1>— Ohanob— DiaoBsnoN  of 

COUBT. 

In  an  .action  wherein  plaintiffs,  as  benefi- 
ciaries of  a  fraternal  insurance  order,  sought  to 
enjoin  the  collection  of  assessments  levied  under 
an  alleged  illwal  by-law,  defendant  moved,  for 
convenience  of  witnesses,  to  change  place  of 
trial  from  the  county  of  San  Francisco  to  the 
countv  of  Los  Angeles,  and  offered  an  affidavit 
that  the  home  office  of  defendant  was  in  Loa  An- 
geles ;  that  all  defendant's  records  were  kept  in 
the  office  In  Iios  Angeles;  that  many  of  the 
records  contained  matters  necessary  as  evidence 
in  establishing  defendant's  defense;  and  that  it 
was  impossible  to  ascertain  in  advance  of  trial 
just  what  particular  books,  etc.,  might  be  need- 
ed. The  counter  affidavits  relied  on  by  plain- 
tiff to  show  that  the  convenience  of  witnesses 
would  be  promoted  by  trial  in  San  Francisco 
related  only  to  the  production  of  evidence  on 
matters  admitted  by  defendant  Held,  that  the 
order  granting  defendant's  motion  for  change  of 


venue  was  a  pn»«r  «s«s«»  «•  w 

cretiom.  «»-»  w  w-  -.,^ 

Appeal   from   gapRVjr   ij^^ 
County  of  San  Vnmiimv.     i.    , 
Judge.  «-™>i'.    .    »     .^, 

Action  by  H.  8.  Batday  «bt  ir.  * 

the  Supreme  Lodge  of  the  rrt  ..--v    .,  ^    ' 
hood,  a  corporation.    From  ti  'j--,^  .    ' 
ing  the  place  of  trial,  Malays-*  t-.  „    "  '' 
firmed.  '' 

W.  0.  Cavltt,  of  San  Frauds,  '.^  ^ 
lants.    Davis,  Kemp  &  Post  av!  ' ,  ^  ' '' ,' 
Hardy,  all  of  Lob  Angeles,  for  r«r^.i,v^ 

LBNNON,  P.  J.    TMa  ta  an  appeaj  r,-^^  „ 
order  changing  the  place  of  trial  fr»,n»  •  ,•>. ,- 
and  county  of  San  Francisco  to  the  c/  ,•  •  •  .y 
Los  Angeles,  grounded  solely  upon  th*  Irr^ 
venlence  of  the  witnesses  in  an  action  wL^^C 
In  the  plaintiffs,  as  beneficiary  members  <>f 
the  corporation  defendant,  sought  a  der;r»)i! 
enjoining   the   collection   of   certain   asitess^ 
ments,  which  were  levied  against  the  plain- 
tifTs  and  other  members  of  the  defendant 
pursuant  to  an  amended  by-law  revising  and 
raising  the  rate  of  assessment  which  the 
plaintiffs  and  other  members  were  originally 
subjected  to,  and  which  the  plaintiffs  alleged 
was  Illegally  adopted  by  the  defendant  and 
without  the  consent  of  the  plaintiffs. 

The  defendant  by  its  answer  admitted  the 
adoption  of  the  by-law  In  question  and  the 
attempted  enforcement  of  the  new  rate  of 
assessment,  but  defended  the  action  by  aver- 
ring that  the  contracts  of  insurance  issued 
to  and  held  by  the  plaintifFs  expressly  pro- 
vided that  they  were  made  and  held  subject, 
not  only  to  the  by-law  in  force  at  the  time  of 
their  ezecntlon,  but  also  to  any  amendments 
thereto,  which  from  time  to  time  might  be 
adopted  by  the  defendant ;  that  the  plaintiffs, 
through  their  authorized  representatives 
elected  to  the  Supreme  Lodge  of  the  defend- 
ant, consented  to  the  adoption  of  the  by-law 
in  question;  that  an  actuarial  examination 
of  the  defendant  society  revealed  the  fact 
that  the  rate  of  assessment  originally  fixed 
by  the  by-laws  did  not  provide  a  fund  sufil- 
dent  to  pay  the  benefits  promised  plaintiffs ; 
that  the  new  rate  fixed  by  the  amended  by- 
law was  necessary  to  cover  a  deficiency  exist- 
ing in  the  insurance  fund  of  the  defendant, 
which  resulted  because  of  the  Insufficiency  of 
the  original  rate  of  assessment;  that  the 
statutes  of  the  state  relating  to  the  regulation 
and  control  of  fraternal  societies  (Stats.  1911, 
p.  1320)  provided  and  required  that  every 
fraternal  l)eneflt  society  doing  business  In 
the  state,  the  valuation  of  whose  certificate 
made  December  31,  1917,  shows  that  the 
present  value  of  the  future  net  contributions 
together  with  the  admitted  net  assets  waa  less 
than  90  per  cent,  of  the  present  value  of  the 
promised  beneflits  and  accrued  liabilities, 
would  be  required  to  reduce  such  deficiency 
not  less  than  5  per  cent  of  the  total  deficiency 
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on  December  31,  1917,  at  each  succeedine: 
triennial  valuation,  and  that  under  the  rate 
collected  prior  to  the  raise  of  rates  by  the  de- 
fendant, pursuant  to  the  amended  by-law  in 
question,  such  a  deficiency  did  exist,  and  that 
the  improvements  therein  required  by  this 
law  could  not  be  made  except  by  an  increase 
of  the  original  rates. 

The  action  was  instituted  in  the  court  be- 
low February  15,  1913.  The  defendant's  an- 
swer was  filed  July  10,  1913,  and  the  plain- 
tiffs' demurrer  thereto  was  disallowed  Janu- 
ary 3,  1914.  On  January  27,  1915,  plaintiffs 
gave  notice  of  a  motion  to  set  the  cause  for 
trial,  and  on  January  30,  1915,  defendant 
filed  its  notice  of  motion  to  change  the  place 
of  trial,  grounded  upon  the  convenience  of 
the  witnesses  and  the  promotion  of  the  ends 
of  Justice. 

[1]  The  motion  for  a  diange  of  venue  was 
made  and  granted  pursuant  to  the  provisions 
of  subdivision  3  of  section  397  of  the  Code  of 
Civil  Procedure,  and  consequently  the  motion 
accompanied  by  an  affidavit  of  merits  was  not 
required  to  be  filed  at  the  time  the  defend- 
ant filed  Its  answer. 

The  Code  section  under  consideration  pro- 
vides that  the  court  may  on  motion  change 
the  place  of  trial  of  an  action  for  any  one 
of  several  enumerated  causes,  and  while  it 
is  true  that  section  396  of  the  same  Code  re- 
quires that  a  demand  for  a  change  of  venue 
based  upon  the  ground  that  the  action  was 
not  commenced  in  the  proper  county  must  be 
made  accompanied  with  an  affidavit  of  merits 
at  the  time  the  defendant  demurs  or  answers, 
nevertheless  this  section  must  be  read  In 
conjunction  with  section  397.  Bohn  t.  Bobn, 
164  Cal.  532,  129  Pac.  981.  Manifestly  the 
provisions  of  subdivision  1  of  the  latter  sec- 
tion to  the  effect  that  a  change  of  the  place 
of  a  trial  may  be  had  upon  a  showing  that 
the  county  designated  in  the  complaint  is  not 
the  proper  county  for  the  trial  are  entirely 
separate  and  distinct  from  subdivision  3  of 
the  same  section  (section  397,  Code  Civ. 
Proc.),  which  provides  that  a  change  of  the 
place  of  trial  may  be  had  when  the  conven- 
ience of  witnesses  and  the  cause  of  Justice 
will  be  thereby  promoted.  In  other  words, 
granting  that  the  action  was  commenced  in 
the  proper  county,  nevertheless  the  defendant 
was  entitled  to  a  change  of  venue  upon  the 
ground  of  the  convenience  of  witnesses,  etc., 
and  in  the  absence  of  any  statutory  limita- 
tion of  the  time  within  wliich  the  motion  may 
be  made  upon  that  ground,  it  could  be  right- 
fully made  within  a  reasonable  time  after  the 
case  was  at  issue  uiton  the  facts.  Cook  t. 
Pendergast,  61  CaL  72,  78. 

[2]  The  affidavit  of  merits  filed  upon  behalf 
of  the  defendant  in  support  of  the  motion  is 
in  the  usual  form,  and  apparently  meets  all 
of  the  requirements  of  the  rule  relating  to 
such  affidavits,  but  even  if  it  were  deficient  in 
the  particulars  claimed  by  counsel  for  the 
plaintiffs,  it  would  not  follow  that  the  motion 


was  improperly  granted,  because  an  affidavit 
of  merits  is  not  essential  to  an  ^plication 
for  a  change  of  venue,  grounded  upon  the 
convenience  of  witnesses.  Cook  v.  Fend»- 
gast,  supra;  Pascoe  v.  Baker,  158  Cal.  232, 
110  Pac.  815. 

[3]  WhUe  it  is  true  that  appUcatiOns  for 
a  change  of  venue  are  generally  classed  and 
considered  as  dilatory  moves,  and  therefore 
should  be  presented,  and  prosecuted  with  dil- 
igence In  order  to  secure  favorable  consider- 
ation, nevertheless  the  mere  fact  that  the  mo- 
tion In  the  present  case  was  not  made  until 
nearly  a  year  after  issue  was  Joined  on  the 
facts  did  not,  in  and  of  Itself,  operate  to  de- 
prive the  court  of  the  power  to  pass  upon 
and  grant  the  motion.  Despite  such  delay,  it 
was  the  duty  of  the  court  to  determine  ttom 
all  of  the  attending  facts  and  circumstances 
the  bona  fides  of  the  motion,  and  then  to  as- 
certain whether  or  not  the  delay  compitilned 
of  was  oppressive,  and  did,  or  would  be  like- 
ly to,  result  in  detriment  to  the  plaintiffs. 
Doubtless  in  determining  these  questions  the 
court  below  considered  the  fact  that  the 
plaintiffs  had  delayed  for  nearly  a  year  be- 
fore moving  to  set  the  cause  for  trial. 

The  determination  of  these  questions  nec- 
essarily rested  in  the  sound  discretion  of  the 
court  below,  and  whUe  it  may  be  conceded 
that  the  motion  for  a  ctiange  of  venue  might 
have  been  properly  denied  upon  the  ground 
of  undue  delay  in  presenting  it,  still  we  are 
not  prepared  to  say  that,  under  all  of  the 
circumstances,  the  order  granting  it  was  as 
abuse  of  discretton. 

[4]  Upon  the  hearing  of  the  motion,  and 
in  support  thereof,  there  was  offered  and  re- 
ceived in  evidence  the  affidavit  of  C.  A.  Post, 
the  supreme  counselor  of  the  defendant,  to 
the  effect  that  the  hcHne  office  and  principal 
place  of  business  of  the  defendant  was  at  all 
times  in  the  city  of  Los  Angeles ;  that  all  the 
books,  papers,  and  records  of  the  defendant 
were  kept  at  the  office  of  the  supreme  secre- 
tary at  the  home  office  in  Los  Angeles ;  that 
many  of  said  books,  eta,  contain  matters  and 
things  (detailing  them)  material  and  neces- 
sary as  evidence  In  the  establishment  of  the 
defendant's  defense  to  the  action;  that  on 
account  of  many  matters  and  things  whidi 
may  be  developed  in  evidence  during  the 
course  of  the  trial  It  was  impossible  to  as- 
certain in  advance  of  the  trial  just  what  i>ar- 
ticular  books,  records,  etc.,  may  be  needed  as 
evidence,  and  therefore  it  was  desirable  and 
necessary  in  order  that  the  trial  be  facilitated 
and  the  ends  of  Justice  promoted  that  the 
trial  be  held  in  the  county  of  the  defendant's 
principal  place  of  business,  where  its  Iwoks, 
records,  etc.,  would  be  readily  accessible. 

The  affidavit  referred  to  further  deposed 
that  in  conjunction  with  an  inspection  and 
consideration  of  the  defendant's  books,  rec- 
ords, etc,  the  testimony  of  its  supreme  presi- 
dent, secretary,  dilet  clerk  and  head  book- 
keeper concerning  certain  designated  and  ma- 
terial matters  would  be  required  to  establish 
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tbe  defense  Interposed,  and  that  each  of  the 
officials  named  reside  In  the  county  of  Los 
Angeles. 

The  fact  that  the  affidavit  In  question  re- 
ferred to  all  of  the  books,  records,  and  papers 
of  the  defendant  Is  a  sufficient  answer  to  tbe 
contention  that  It  did  not  allege  that  the 
original  books,  records,  etc.,  of  the  defendant 
were  at  and  k«»t  in  the  city  of  Los  Angeles; 
and  manifestly  the  counter  affidavit  of  one 
Rae  Plummer  made  upon  behalf  of  the  plain- 
tiffs, wherein  she  averred  that  she  kept  In  the 
dty  of  San  Frandsco  certain  original  books 
of  entry  of  tbe  local  subordinate  lodge  known 
as  San  Francisco  Lodge,  No.  69,  had  no 
tendency  to  show  that  the  original  books, 
records,  etc.,  of  the  Supreme  Lodge  of  the 
d^endant  were  kept  elsewhere  than  in  Los 
Angeles,  as  alleged  In  the  defendant's  affi- 
davit 

The  Plummer  and  other  counter  affidavits, 
relied  upon  by  the  plaintiffs  to  show  that  the 
convenience  of  witnesses  would  be  promoted 
by  a  trial  of  the  case  In  the  dty  of  San 
Francisco,  relate  only  to  the  production  of 
evidence  which  would  have  been  limited  to 
showing  the  plaintiffs'  good  standing  in  the 
local  lodge,  but  Inasmuch  as  that  fact  was 
admitted  to  be  tme^  either  in  the  answer  of 
defendant  or  by  stlpolatlon  filed  in  open 
conrt,  the  plaintiffs  obviously  would  not  have 
been  iwt  to  the  necessity  of  produdng  wit- 
nesses upon  that  phase  of  the  case.  In  fact, 
every  material  allegation  of  the  plaintiffs' 
complaint,  save  the  alleged  lUegaUty  of  the 
adoption  of  the  by-law  In  question,  was  like- 
wise, in  effect,  admitted.  Therefore  only  the 
evidence  and  witnesses  designated  In  the  af- 
fidavit of  tlie  defendant  would  be  required 
up<m  the  trial  of  the  case,  and  as  that  evi- 
dence and  those  witnesses  were  permanently 
located  In  Los  Angeles,  we  have  no  doubt 
but  that  the  order  granting  the  motion  was 
a  proper  exerdse  of  discretion. 

We  are  unable  to  discover  any  material  or 
drcumstantlal  conflict  In  the  entire  evidence 
adduced  upon  the  hearing  of  the  motion,  but 
even  if  such  a  conflict  existed,  as  counsel  for 
plaintiffs  seem  to  contend,  we  would  not  in- 
terfere  with  the  order  of  the  court  in  the 
afisence  of  a  showing  of  an  abase  of  discre- 
tion. 

The  order  appealed  from  is  affirmed. 


We  concur: 
GAN,  3. 


BIOHARDS.    J.;     KBBJftl- 


PEOPLE  V.  CHABLIE.     (Cr.  406.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Aug.  6,  1917.) 

1.  Cbtminai,  Law  «=»1159(3)— Appbai^-Veb- 

dict  ok  conflictino  evidence. 
On  appeal  In  a  criminal  case,  where  a  pro- 
nounced conflict  in  the  evidence  existed,  the  ver- 
dict of  the  jury  is  conclusive. 


2.  OanaNAi,  Law  *=»1037(1)— Appeai/-Ri8- 

KBVATION    OF   GbOUNDS   OF   REVIXW — OBJKO- 
TTON  TO  REUABKS  OF  COUNSEL. 

Where  objection  to  remarks  of  the  district 
attorney,  of  such  character  that  any  damaging 
effect  on  defendant's  rights  might  have  been 
obviated  by  timely  and  proper  instruction  to  the 
jury  that  they  were  not  at  liberty  to  consider 
such  remarks,  was  not  taken  by  defendant  at 
trial,  and  their  impropriety,  when  the  remarks 
were  made,  was  not  called  to  the  attention  of 
the  trial  court,  the  appellate  court  cannot  in- 
quire into  the  merits  of  the  objection  made  to 
the  remarks. 

3.  Cbiuinai,  Law  ®=>1171(6)— Aboument  of 

DlSTBICT  AaiOENEY. 

In  prosecution  of  an  Indian  for  assault  with 
a  deadly  weapon,  where  the  district  attomev  de- 
clared in  argument  that  the  Indians  in  Modoc 
county  were  bright  people,  and  that  if  the  jury 
were  to  acqnit  they  would  believe  that  they 
could  repeat  the  same  kind  of  conduct  with  im- 
punity, his  further  remarks  that  the  Indians  were 
a  little  bit  shrewder  than  was  thought,  and  that 
it  was  habitual  with  them  to  claim  that  their 
boys  were  over  21,  the  children  themselves  do- 
ing so  in  order  to  avoid  going  to  the  Indian 
scnool,  were  not  so  far  afield  as  to  have  seriously 
prejudiced  defendant's  rights. 

4.  ASSATTLT  AND   BATTEBY   «=a9e(8)— TBIAL  — 
INSTBUCTION. 

In  a  prosecution  for  assault  with  a  deadly 
weapon  under  information  alleging  the  assault 
was  willfully,  unlawfully,  and  feloniously  com- 
mitted, an  instruction  that.  If  the  jury  believed 
that  defendant,  "as  charged  in  the  information," 
committed  an  assault,  etc.,  they  should  find  de- 
fendant guilty,  was  not  improper  as  obligating 
the  jury  to  find  defendant  guilty  irrespective 
of  his  defense  of  self-defense. 

5.  Cbiuinal  Law  <8=823(6)— AppeaXi— Habk- 

LESS  EBBOB — iNSTBUCnON. 

In  a  prosecution  for  assault  with  a  deadly 
weapon,  though  an  instruction  on  self-defense 
was  awkwardly  phrased,  and  did  not  accurately 
state  the  law  according  to  Pen.  Code,  i  198, 
where  the  court  elsewhere  submitted  a  full  and 
complete  statement  of  the  law  of  .self-defense, 
the  error  in  the  charge  was  harmless  to  defend- 
ant. 

6.  Cbiminal  Law  «=823(^— AppeaIt-Habjc- 
ij:ss  Ebbob— Inbtbuctions. 

In  such  prosecution,  where  the  court  correct- 
ly charged  on  the  subject  of  self-defense,  the  er- 
ror in  instructing  that,  if  defendant  sought  a 
quarrel  with  the  assaulted  party  with  a  deadly 
weapon,  the  jury  should  find  defendant  guilty, 
whether  or  not  the  assaulted  party  attempted 
to  assault  defendant  with  a  deadly  weapon  in 
the  quarrel,  was  harmless  to  defendant. 

Appeal  frwn  Superior  Court,  Modoc  Cotm- 
ty ;  Clarence  A.  Raker,.  Judge. 

Robert  Charlie  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals.  Af- 
flimed. 

J.  T.  Sharp,  of  Alturas,  and  J.  Sidney 
Henderson,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jones,  Deputy  Atty. 
Gen.,  for  the  People. 

HART,  J.  The  informatton  in  this  case 
charges  that  the  defendant  on  the  18th  day 
of  March,  1917,  in  the  county  of  Modoc,  com- 
mitted upon  the  person  of  one  West  Steele  an 
assault  with  a  deadly  weapon.  The  jury 
found  the  defendant  guilty  of  the  assault  aa 
80  charged,  and  he  appeals  to  this  court 
from  tbe  judgment  of  conviction. 
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Both  tb6  defendant  and  the  prcNaecnting 
TTltness,  West  Steele,  are  Indians.  It  appears 
that  the  defendant  <dalmed  an  Indebtedness 
due  him  from  Steele  In  the  sum  of  $2,  the  for- 
mer claiming  that  the  latter,  prior  to  the 
date  of  the  trouble  resulting  In  the  assault, 
had  borrowed  that  amount  from  him.  On 
the  day  of  the  assault  the  defendant  had  la- 
tended  going  to  the  town  of  Likely,  in  Modoc 
county,  but,  before  starting  to  said  town,  and 
accompanied  by  two  or  three  other  Indians, 
he  called  at  the  home  of  West  Steele,  a  short 
distance  from  Alturas,  for  the  purpose  of  col- 
lecting the  money  he  claimed  Steele  owed 
him.  On  entering;  the  house,  the  defendant 
asked  Steele  for  the  money,  whereupon  the 
latter  declared  that  he  owed  the  defendant 
nothing.  An  altercation  followed,  resulting 
tn  a  flst  fight,  the  defendant  being  the  ag- 
gressor In  the  assault,  having  struck  the  first 
blow.  After  for  a  brief  time  fighting  in  the 
bouse,  during  the  progress  of  which  an  old 
Indian  woman,  named  Katie  Pete,  attempted 
to  separate  the  men  and  so  put  an  end  to  the 
fight,  the  defendant  stepped  out  of  the  house 
onto  the  front  porch,  saying  to  Steele  as  he 
did  so  that  there  was  not  room  enough  In  the 
house  in  which  to  fight,  and  "you  come  out- 
side and  we  will  fight  It  oat"  Steele  took 
<^  his  overcoat  and  started  to  follow  the  de- 
fendant to  the  outside,  but  the  old  woman 
above  named  still  held  on  to  him  and  so  at- 
tempted to  prevent  him  from  going  outside. 
Steele,  however,  succeeded  In  getting  out  of 
the  door  and  onto  the.  porch.  Just  as  he 
stepped  out  of  the  door,  the  defendant  stmdc 
him  with  a  knife  on  the  side  of  the  head, 
near  the  left  eye,  infilcting  an  ugly  wound, 
of  an  Inch  or  more  in  length,  and  which  pene- 
trated to  the  bone.  Steele  was  attended  by  a 
physician,  who  took  several  sUtcbes  in  the 
wound  and  otherwise  treated  it  The  defend- 
ant was  on  the  day  of  the  assault  arrested 
by  the  sheriff.  A  large  pocketknife,  which, 
when  open,  was  seven  inches  in  lentrth  from 
the  end  of  the  handle  to  that  of  the  blade, 
was  taken  by  the  officer  from  tiie  person  of 
the  defendant  Upon  the  blade  of  tlie  knife 
were  blood  stains.  The  defendant  admitted 
to  the  sheriff  that  he  cut  Steele  with  said 
knife.  The  defendant  was  to  some  extent  in- 
toxicated at  the  time  of  the  affray. 

The  above  recital  of  the  facts  is  foimded 
upon  the  testimony  introduced  by  the  people. 

The  defendant  and  his  witnesses  gave  an 
entirely  different  version  of  the  difficulty,  so 
far  as  the  vital  facts  were  concerned.  The 
accused  testified  that  Steele  was  the  aggres- 
sor ;  that  he  (Steele)  struck  the  first  blow  in 
the  house;  that,  while  he  (defendant)  him- 
self saw  nothing  in  the  hand  of  Steele  as  the 
latter  emerged  from  the  house  and  appeared 
on  the  porch,  an  Indian  named  Griffith,  who 
followed  Steele  out  on  the  porch,  yelled  to 
defendant  that  Steele  had  a  knife  In  his 
hand;  that  Steele,  almost  simultaneously 
with  the  warning  so  given,  struck  at  the  de- 
fendant, but  the  blow  failed  of  Its  mark; 
that  tbereuiwn,  believing  that  Steele  had  a 


knife  In  his  hand,  he  (defendant)  struck  the 
former  with  a  knife,  which  he  had  hastily 
taken  from  his  pocket  and  (^ened  when 
warned  that  Steele  was  likewise  armed. 

[1]  It  is,  of  coarse,  ai^arent  that  a  pro- 
nounced conflict  in  the  evidence  exists,  and 
obviously  the  familiar  rule  as  to  such  con- 
flicts muat  govern  this  oonrt  in  considering 
the  questions  of  fact  thus  arising.  Ttie  Jury, 
as  Is  well  understood,  had  the  right  to  accept 
the  testimony  of  the  people  and  reject  that 
of  the  defendant  nils  they  obviously  did, 
and  their  ooncduslon  is  oonduslve  up<m  us. 
While  It  is  not  for  this  court,  under  such  a 
state  of  the  record  as  to  the  proof  as  is  pre- 
sented here,  to  analyze,  or  otherwise  consider 
the  testimony  for  the  purpose  of  justlfjrliig 
the  jury's  verdict,  It  may  nevertheless  be 
suggested  that  It  is  not  to  be  wondered  that 
the  jury  should  have  rejected  the  testimony 
of  the  defendant,  ainoe  It  appears  that  on 
having  his  attentloQ  called  at  the  trial  to  a 
radical  yarlanoe  between  his  testimony  given 
there  and  that  given  at  his  preliminary  hear- 
tug  upon  vitally  important  facts,  he  admitted 
that  he  lied  and  gave  false  teatimony  when 
testifying  before  the  magistrate. 

But  the  points  which  the  defendant  the 
more  seriously  and  earnestly  urges  vtpoa  as 
Involve  the  alleged  misconduct  of  the  district 
attorney  in  his  address  to  the  Jury  and  cer- 
tain instructloas  embraced  within  the  court's 
charge  to  the  juiy.  These  pn^Msittons  will 
now  be  considered. 

1.  While  the  defendant  testified  at  the  pre- 
liminary hearing  oC  the  charge  that,  as  Steele 
stepped  out  of  the  door  onto  the  porch,  the 
witness  Griffith  addreaslns  the  defendant, 
exclaimed,  "Look  out,"  he  did  ^lot  at  said 
hearhig  testify  that  Griffith  at  the  time 
mentioned  also  warned  htm  that  Steele  had  a 
knife  In  his  hand.  The  district  attorney,  mi 
cross-examinatl<m  of  the  defendant  at  the 
trial,  asked  him  why,  If  it  were  true,  as  he 
declared  It  to  be  at  the  trial,  that  Griffltli 
warned  him,  at  the  time  Steele  stepped  oat 
on  the  porch,  that  the  latter  had  a  ki^e  in 
his  hand,  he  did  not  testify  to  that  fact  at 
the  preliminary  examination,  to  whicb  the 
defendant  returned  the  explanation: 

"I  know  I  didn't  have  a  lawyer  in  the  jus- 
tice's court    And  I  made  a  mistake  there." 

The  district  attorney,  In  commenting  up<Mi 
the  disparity  between  the  defendant's  testi- 
mony before  the  magistrate  and  that  givoi 
by  him  at  the  trial  regarding  the  matter  men- 
tioned, said: 

"That  was  defendant's  testimony  down  before 
the  magistrate,  and  if  it  was  not  the  truth  it 
came  pretty  near  being.  That  was  before  he 
had  any  attorneys  to  tell  him  it  was  not  trae. 
When  he  got  attorneys,  they  said  to  him,  'We 
can  make  a  fine  gelf-deiense  case  out  of  this,  ao 
you  say  that  you  saw  the  knife;  you  must  tell 
that  all  the  time,  and  we  will  put  Oakley  (mean- 
ing the  witness  Griffith),  on  the  stand  to  cor- 
roborate you,  and  we  have  got  a  good  case-' " 

[2]  The  defendant  here  contends  that  the 
above  language  was  entirely  without  Justifi- 
cation from  the  record,  and  that  Us  effect 


Digitized  by  VjOOQ  IC 


OaL) 


PBOPI^E  T.  CHARUB 


706 


was  to  Inspire  in  tbe  ixaj  great  prejudice 
against  the  defense  get  up  by  blm.  The  re- 
marks were  not  warranted  by  anything  found 
in  tbe  record,  and,  of  course,  the  plain  Im- 
plication from  said  language  Is  that  the  de- 
fendant's counsel  had  manufactured  for  him 
a  spurious  case  of  self-defense,  an  imputation 
which  should  never  be  made  before  a  Jury  in 
any  case,  much  less  in  a  criminal  case,  in 
wtddi  a  person's  liberty  is  at  stalce,  unless 
there  is  clear  evidence  brought  properly  into 
the  record  Justifying  it.  But  we  are  not  au- 
thorieed  to  InQulre  iato  the  merits  of  the 
objection  made  to  said  remarks,  because  the 
record  does  not  disclose  that  such  objection 
was  taken  at  the  trial,  or  that  the  matter 
was,  at  the  time  the  remarks  were  made,  call- 
ed to  the  attention  of  the  trial  court.  Since 
tbe  remarks  complained  of  were  wholly  be- 
yond Justification  by  the  record,  and,  indeed, 
BO  plainly  so  that  the  Jury  themselves  must 
have  at  once  perceived  it,  we  think  that  any 
possible  prejudice  which  might  have  followed 
therefrom  could  have  been  corrected  or  de- 
stroyed by  an  order  of  the  court  striking 
them  out  and  an  admonition  to  the  Jury  to 
disregard  them,  It  has  been  repeatedly  held 
in  this  as  well  as  in  other  Jurisdictions  that 
an  objection  to  unwarranted  and  objectiona- 
ble remarks  by  the  district  attorney,  in  the 
course  of  his  argument  to  the  Jury  in  a  crimi- 
nal case,  where  such  remarks  are  of  a  charac- 
ter that  any  damaging  effect  thereof  on  the 
rights  of  ttie  accused  may  be  obviated  by 
timely  and  proper  Instruction  by  the  court  to 
the  Jury  that  they  were  not  at  liberty  to  con- 
sider such  remarks  in  their  deliberations  up- 
on their  verdict,  will  not  be  reviewed  or  con- 
sidered by  the  appellate  court  unless  the 
remarks  so  complained  of  have  been  objected 
to  at  the  time  they  were  made  and  the  power 
of  the  court  to  correct  the  abuse  then  invok- 
ed. People  V.  Ah  Fook,  64  Cal.  380,  383,  1 
Pa&  347;  People  ▼.  Beaver,  83  Cal.  420,  23 
Pa&  321;  People  v.  Frigerio,  107  Cal.  153, 
40  Pac.  107;  People  v.  Kramer,  117  CaL  647, 
651,  40  Pac.  842;  People  v.  Brittan,  118  Cal. 
400,  412,  80  Pac.  664 ;  People  v.  Owens,  132 
Cal.  469,  471,  64  Pac.  770;  People  v.  Shears, 
133  OaL  154,  169,  65  Pac.  29S;  People  t. 
Ruet,  14  CaL  App.  676,  619,  114  Pac.  48,  64; 
Pe<>ple  V.  Amer,  8  Cal.  App.  137,  143,  96  Pac 
401 ;  People  v.  Stein,  23  CaL  App.  108,  118, 
137  Pac.  271 ;  People  v.  Ye  Too,  4  CaL  App. 
730,  89  Pac.  450;  Horn  v.  State,  12  Wyo.  162, 
78  Pac.  706. 

[3]  But  the  defendant  complains  that  the 
district  attorney,  in  the  course  of  his  argu- 
ment, further  transcended  the  record,  and  in 
80  doing  prejudiced  the  Jury  against  him 
when  he  made  the  following  observations: 

'These  Indians  are  a  little  bit  shrewder  than 
we  think.  For  example,  they  caunot  compel 
Indiana  over  21  years  of  age  to  go  to  the  Bid- 
well  School,  and  there  is  not  an  Indian  boy 
runniDg  aromid  here  but  what  claims  he  is  over 
21  years  of  age,  even  when  you  know  positively 
they  dannot  be  over  10.  You  would  be  surpris- 
ed, bat  it  yon  ask  some  Indian  with  a  Uttle  bit 
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of  a  boy  how  old  the  boy  la  yon  would  g«t  th« 
reply,  'Why  he  is  22  years  Mi.'  It  is  always 
22  years  old,  to  keep  from  sending  the  boy  over 
to  BCbooL  I  have  taken  particular  notice,  an#, 
where  I  have  a  pretty  good  idea  of  their  age,  it 
is  often  amusing  to  nave  them  claim  to  be  22 
years  old  when  they  were  only  about  12  or  14, 
Another  thing  ia  that  they  never  get  any  older 
than  22.  Wild  BiU  here  will  get  on  that  stand 
and  swear  that  he  ia  about  22  or  23  years  old. 
It  has  been  done  here  in  court  so  many  times 
that  I  know  just  how  it  is." 

Counsel  for  the  defendant  objected  to  said 
remarks,  and  requested  the  court  to  instruct 
the  district  attorney  to  C(»fine  himself  to  the 
record.  The  court  in  reply  stated  that  it 
was  of  the  opinion  "that  it  is  proper  argU' 
ment;  it  is  an  illustration  is  aU." 

The  remarks  thus  objected  to  and  abov* 
quoted  were  made  by  the  prosecutor  in  sub* 
Btantiation  of  a  dechiratian  previously  made 
by  him  in  his  argument  that  the  Indians  in 
Modoc  county  were  bright  people,  and  that, 
Lf  the  Jury  were  to  acquit  the  defendant  un- 
der the  evideAee,  "these  Indians"  wUl  then 
believe  that  they  can  repeat  the  same  kind 
of  conduct  and  "get  by  with  it"  In  other 
words,  the  prosecutor,  by  the  observations  in 
question,  appears  to  have  adopted  that  meth- 
od of  impressing  upon  the  Jury  the  impor- 
tance of  tbe  verdict  in  its  effect.  In  the  one 
way  or  the  other,  upon  the  Indians  generally 
of  Modoc  county ;  that,  being  people  of  more 
than  ordinary  shrewdness  for  red  men  of 
their  tribal  characteristics,  they  would  re- 
ceive a  verdict  of  guilty  as  a  severe  warning 
against  the  use  of  intoxicating  liquor,  to 
which  nearly  all  their  Internecine  difficul- 
ties are  primarily  attributable,  while,  on  the 
other  hand,  a  verdict  of  acquittal  would  prob- 
ably havei  the  effect  of  encouraging  them  in 
the  reckless  use  of  intoxicants,  with  the  re- 
sult that  serious  affrays  of  the  character  of 
the  one  culminating  in  this  prosecution  might 
become  common  among  them.  While  there 
was  no  evidential  Justification  for  the  re- 
marks, particularly  the  statement  as  to  the 
disposition  of  the  Indians  to  falsify  or  mis- 
represent their  ages  to  avoid  compulsory,  at- 
tendance at  the  school  maintained  for  tlie 
education  of  their  youth,  we  caimot  say  that, 
in  making  them,  as  an  illustration  of  the 
point  he  was  then  pressing  upon  the  attention 
of  the  Jury,  the  district  attorney  went  so  far 
afield  In  legitimate  argument  as  to  have  thus 
seriously  prejudiced  tbe  rights  of  the  ac- 
cused. 

The  Indians  of  the  California  tribes  are 
an  inferior  race,  generally  live  by  themselves, 
and  as  to  whose  doings  entirely  among  and 
wholly  affecting  themselves,  however  serious 
at  times  may  be  the  consequences,  there  is 
not  infrequently  a  considerable  degree  of  in- 
difference manifested  by  the  wUte  men.  It 
it  probable,  therefore,  that  the  remarks  com- 
plained of  were  made  solely  for  the  purpose 
of  impressing  upon  the  Jury  the  proposition 
tliat  the  charge  preferred  and  the  evidence 
prefsented'  by  the  people  in  support  thereof 
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sliould  receive  as  serlons  md  earnest  con- 
sideration as  ibey  would  be  giyen  if  the  de- 
fendant and  hl8  victim  were  not  Indians. 
Moreover,  in  themselves  or  taken  alone,  tbe 
remarks  were  harmless;  Indeed,  viewed  with- 
out regard  to  the  connection  in  which  they 
were  used,  they  were  meanlngleES,  so  far  as 
this  case  was  concerned,  and  could  have  ex- 
erted no  influence  one  way  or  the  other  in 
bringing  about  a  verdict.  Besides,  they  were 
general  in  their  application,  having  reference 
to  all  the  Indians  of  that  locality,  and  not  to 
the  defendant  alone.  At  all  events,  in  view 
of  the  evidence,  we  cannot  persuade  ouitselves 
that  the  Jary  were  unduly  Influenced  by 
them. 

[4]  2.  Complaint  is  made  of  the  following 
given  instruction: 

"The  court  instructs  you  that,  if  you  believe 
from  the  evidence  ht  this  case,  beyond  a  reason- 
able doubt,  that  the  defendant,  Robert  Charlie, 
on  or  about  the  18th  day  of  March,  1917,  as 
charged  in  the  information  in  this  case,  commit- 
ted an  assault  upon  the  person  of  West  Steele 
with  a  deadly  weapon,  you  should  find  the  de- 
fendant guilty." 

Challeuglug  the  legal  soundness  of  said  ta- 
struction,  as  applied  to  this  case,  counsel  say: 

"The  instruction  is  so  framed  that  the  jury 
was  bound  to  find  the  defendant  guilty  if  they 
followed  it,  and  which  in  our  opinion  they  did 
d0i  for  the  reason  that  there  was  no  contention 
on  the  part  of  the  defense  that  the  defendant 
did  not  assault  the  complaining  witness,  but  that 
the  defense  was  that  he  was  justified,  and  there- 
fore, for  the  instruction  to  be  fair  to  the  defend- 
ant, and  in  conformity  to  the  law  as  applied 
to  the  evidence  of  the  case,  the  instruction  should 
have  been  so  framed  as  to  make  the  qualifica- 
tion that  'unless  the  act  was  done  in  self-de- 
fense.' " 

A  simple  reply  to  the  criticism  thus  aimed 
at  the  instruction  is  that  it  states  that,  if  the 
Jury  believed  from  the  evidence  that  the  de- 
fendant committed  the  assault,  etc.,  "as 
charged  in  the  information,"  and  tliat  the  in- 
formation alleges  that  the  assault  therein 
charged  was  "willfully,  unlawfully,  and  fe- 
loniously" committed.  Obviously,  if  the  evi- 
dence was  such  as  to  convince  the  jury  be- 
yond a  reasonable  doubt  that  the  as.sault  was 
committed  a&  so  charged,  then  there  was 
nothing  left  for  the  Jury  to  do  but  to  convict 
the  accused,  notwithstanding  his  plea  of  self- 
defense  and  the  evidence  produced  by-  him  in 
support  thereof.  If,  in  other  words,  the  de- 
fendant willfully,  unlawfully,  and  feloniously 
committed  the  assault,  as  the  information 
charges,  then  manifestly  there  could  be  no 
support  for  the  plea  of  self-defense.  More- 
over, the  court  elsewhere  in  its  charge  in- 
structed the  Jury  fully  and  clearly  upon  the 
law  of  self-defense  as  it  is  laid  down  la  the 
Code. 

[6]  3.  The  following  instruction,  given  by 
the  court,  is  criticized  as  not  Involving  a 
correct  exposition  of  the  principle  of  law 
sought  to  be  stated  thereby: 

"To  justify  the  using  of  a  deadly  weapon  in 
self-deiense,  it  must  appear  that  the  danger 
which  such  person  waa  in  was  so  urgent  and 


pressing  that,  in  order  to  save  Us  own  life,  or 
to  prevent  his  receiving  great  bodily  harm,  the 
use  of  such  weapon  was  absolutely  necessary, 
and  it  must  appear  that  the  person  on  whom 
he  used  such  weapon  was  the  assailant,  or  that 
the  person  resorting  to  the  use  of  such  weapon 
had  really  and  in  good  faith  declined  furtber 
struggle  before  be  made  use  of  said  weapon." 

It  is  said  of  that  instruction  tliat  it  con- 
tains an  erroneous  statement  of  the  law  of 
self-defense  in  that  It  delares  that  the  danger 
to  the  person  using  the  weapon  was  so  urgent 
and  pressing  that,  in  order  to  save  Iiis  own 
life,  or  to  prevent  his  receiving  great  bodily 
harm,  "the  use  of  sudi  weapon  was  abso- 
lutely necessary,"  whereas,  the  law  is  that 
the  circumstances'  upon  which  the  person 
using  the  weapon  is  Justified  in  acting  are 
such  only  as  are  "sufficient  to  esdte  the 
fears  of  a  reasonable  person,"  and  the  party 
making  the  assault  or  doing  the  killing  "most 
have  acted  under  the  Influence  of  such  fears 
alone."    Pen.  Code,  i  198. 

The  Instruction  Is  awkwardly  phrased,  and 
does  not  accurately  state  the  law  of  self- 
defense,  although  it  Is  dear  therefrom  that 
the  court  thereby  intended  to  say  to  the  Jury 
that  the  assailant  would  be  Justified  in  act- 
ing upon  appearances  or  apparent  danger  of 
losing  his  life  or  suffering  great  bodily  in- 
Jury  at  the  liands  of  the  assaulted  iMirty. 
But,  as  before  stated,  the  court,  elsewhere 
in  its  charge,  submitted  to  the  Jury  a  full  and 
complete  statement  of  our  law  of  self-defense, 
and  we  cannot  under  such  circumstances 
justly  declare  that  the  shortcomings  of  the 
above  instruction  resulted  in  prejudice  to  the 
accused. 

[6]  4.  The  next  assignment  of  error  Involves 
an  attack  upon  the  legal  soundness  of  the 
following  given  instruction: 

"The  court  instructs  you  tliat  one  who  has 
sought  a  quarrel  with  another  with  a  design  to 
force  a  deadly  issue  cannot  avail  himself  of  a 
plea  of  self-defense  in  using  a' deadly  weapon 
In  such  quarrel.  And  if  you  bdieve  from  the 
evidence  m  this  case  beyond  a  reasonable  doubt 
that  the  defendant  sought  a  quarrel  with  West 
Steele  with  a  deadly  weapon,  you  should  find  the 
defendant  guilty,  regardless  of  whether  or  not 
you  believe  that  said  West  Steele  attempted  to 
assault  said  defendant  with  a  deadly  weapon  in 
such  quarrel." 

The  only  objection  urged  against  said  in- 
struction Is  to  that  portion  thereof  which 
reads,  "•  •  •  •  that  the  defendant  sought 
a  quarrel  with  West  Steele  with  a  deadly 
weapon,"  the  criticism  thereof  in  effect  being 
that  the  mere  seeking  of  a  Quarrel  with 
another  with  a  deadly  weapon  does  not  con- 
stitute an  assault  with  a  deadly  weapon.  A 
literal  view  of  the  instruction  well  Justifies 
the  critidsm.  This  fault  in  the  phraseology 
of  the  instruction,  however,  might  be  recon- 
ciled with  the  rational  view  timt  thus  the 
court  intended  to  refer  to  one  who  has  sought 
a  quarrel,  and  In  the  quarrel  assaulted  an- 
other with  a  deadly  weapon.  But,  in  view  of 
the  clear  statement  by  the  court  elsewhere 
in  its  charge  of  the  law  of  self-defense,  we  do 
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-not  belleTe  the  aooused  could  have  suffered 
Injury  or  prejudice  from  the  Instruction,  par- 
ticularly the  portion  which  Is  apeciflcally  crit- 
icized hy  the  defendant  In  fact,  as  to  all 
the  Instructions,  the  accuracy  of  which  in 
«tatlng  the  principles  of  law  thus  sought  to 
be  given  to  the  Jury  is  chaUenged  by  the  de- 
fendant, we  cannot  justly  hold,  after  a  re- 
view and  consideration  of  the  entire  record, 
that  from  the  errors  so  occurring  a  miscar- 
riage of  Justice  will  follow  an  affirmance  of 
the  Judgment    Const  art.  6,  S  4%. 

Obediently  to  the  foregoing  views,  the  Judg- 
ment is  affirmed. 

We    concur:     OHIPMAN.    P.    J.;     BUR- 
NETT, J. 


TATLOB  V.  riBST  NAT.  BANK  OP  CODY 

et  aL    (No.  861.) 
(Supreme  Court  of  Wyoming.     Oct  8,  1917.) 

1.  Troveb  and  Convebsion  ®=»5— Liability 
fob  convkrsion  of  note  and  checks. 

Where  the  purchaser  of  an  automobile  con- 
tracted for  a  new  car  in  good  condition,  and  the 
car  delivered  was  not  such,  and  plaintiff,  one 
of  the  sellers  thereof,  knew  that  it  was  ma- 
terially damaged  when  he  received  the  pur- 
chaser's note  and  chiecks,  which  fact  he  failed 
to  disclose  to  a  perabn  associated  vrith  him  in 
the  sale,  who,  on  the  purchaser's  calling  at- 
tention to  the  fact  that  the  car  was  damaged, 
returned  to  the  purchaser  his  note  and  checks, 
such  party  and  the  purchaser  were  not  liable 
to  plaintiff  as  for  a  conversion  of  the  instrn- 
ments. 

2.  Saxseb  iS=938(2)—B^BAtrD— Rescission. 

Where  the  purchaser  of  an  automobile  oon- 
tracted  for  a  new  car  in  good  condition,  and 
the  car  delivered  was  not  such,  and  the  seller 
knew  that  it  was  materially  damaged  when  he 
"  received  the  purchaser's  note  and  checks  in 
payment  there  was  a  fraud,  entitling  the  pur- 
chaser to  reocind  the  sale  and  receive  back  the 
note  and  checks. 

Brror  to  District  Court,  Park  County;  P. 
W.  Meta,  Judge. 

Action  by  George  Taylor  against  the  First 
National  Bank  of  Cody,  Wyo.,  a  corporation, 
and  othera  To  review  a  judgment  for  ae- 
fendants,  plaintiff  brings  error.    Affirmed. 

Hl  B.  Enterllne,  of  Bllllnga,  Mont,  for 
plaintiff  In  error.  W.  L.  Walls,  of  Cody,  for 
defendants  In  error. 

BEARD,  J.  Action  by  plaintiff  In  error 
against  defendants  In  error  to  recover  dam- 
ages for  the  alleged  converaion  of  a  note  and 
two  checks.  Trial  to  the  court  Judgment 
for  defendants.    Plaintiff  brings  error. 

The  averments  of  the  petition  necessary  to 
an  understanding  of  the  questions  to  be  de- 
termined are,  in  substance:  That  about 
June  Id,  1&13,  plaintiff  was  the  owner  and 
lawfully  possessed  of  one  check  given  by 
Clara  B.  Bennett  and  drawn  on  defendant 
bonk  for  $400,  payable  to  the  order  of  plain- 
tiff; one  check  for  $250  drawn  by  defendant 
Bennett  on  the  Park  Loan  &  Trust  Company, 


payable  to  the  order  of  plaintiff;  and  one 
promissory  note  of  defendant  Bennett  for  $1,- 
000,  payable  to  the  order  of  plaintiff— =each 
of  said  instruments  bearing  date  June  19, 
1&13,  and  of  their  face  valne.  That  there- 
after and  about  June  19,  1918,  plaintiff  In- 
dorsed said  checks  and  delivered  them  and 
the  note  to  defendant  bank,  with  directions 
to  saild  bank  to  dqtosit  said  checks  to  hla 
credit,  and  to  keep  the  note  until  plaintiff 
could  dispose  of  the  same,  the  bank  havii* 
agreed  to  purchase  said  note  in  a  short  time 
thereafter.  Tliat  thereaftCT  and  on  or  about 
the  said  June  19,  1S18,  tiie  d^endants  act- 
ing and  conspiring  together  for  the  purpose 
of  depriving  plaintiff  of  his  property,  wrong- 
fully and  unlawfully  dl^wsed  of  and  convert- 
ed said  checks  and  note  to  their  own  use,  to 
plaintiff's  damage  In  the  sum  of  |2,000,  for 
which  sum  he  prayed  Judgment  against  de- 
fendants jointly  and  severally. 

The  defendants  filed  separate  answers. 
The  material  part  of  the  answer  of  defenflant 
bank  was  a  denial  that  the  note  and  cheeks 
were  ever  delivered  to  It  and  denied  the 
alleged  conspiracy. 

Defendant  Deegan  admitted  that  the  bank 
was  a  corporation,  and  denied  the  other  al- 
legations of  the  petition.  For  further  answer 
he  alleged  that  prior  to  June  19, 1913,  he  and 
plaintiff  were  acting  together  and  in  concert 
for  the  purpose  of  selling  an  Oakland  au- 
tomobile of  the  1913  model  to  defendant  Ben- 
nett ;  that  thereaft^  Bennett  gave  to  plain- 
tiff certain  checks  and  a  note  In  payment  for 
said  car,  which  he  avers  were  probably  the 
note  and  checks  described  in  the  petition; 
that  plaintiff  delivered  the  same  to  this  de- 
fendant in  a  sealed  envelope*  on  Sunday,  at 
this  defendant's  home,  and  requested  hira 
to  deposit  the  checks  to  plaintiff's  credit  and 
placiB  the  note  In  plaintiff's  safety  deposit 
box  In  the  defendant  bank;  that  on  the  fol- 
lowing Monday  morning  before  banning  hours 
Bennett  demanded  the  return  of  said  note 
and  checks,  stating  that  the  car  was  defec- 
tive; that  this  defendant  being  satisfied  up- 
on examination  of  the  car  of  Its  materially 
damaged  condition,  as  agent  of  plaintiff  and 
as  connected  with  him  in  the  sale  of  the  car, 
delivered  to  Bennett  the  sealed  envelope  as 
delivered  to  him  by  plaintiff;  that  he  had  no 
transaction  with  the  defendant  bank  in  con- 
nection with  the  note  and  checks;  that  the 
checks  were  not  presented  to  the  bank  for 
payment,  but  with  the  note  were  delivered  to 
Bennett  without  the  knowledge,  consent  con- 
nivance, or  procurement  of  the  bank. 

Defendant  Bennett  alleged  in  his  answer, 
in  substance,  that  the  car  in  question  was 
sold  to  him  by  plaintiff  and  defendant  Dee- 
gan acting  as  copartners  In  the  transaction; 
that  they  represented  the  car  to  him  as  a  new 
Oakland  automobile  of  the  1913  model  In 
first-class  condition  and  free  from  all  breaks, 
damage,  or  disorder;  that  he  reUed  upon  said' 
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representatton  and  leceired  the  car  and  gave 
the  note  and  chedcs  (n  paymmt  therefor  to 
plaintiff;  that  the  day  following  such  pay- 
ment he  discovered  Its  damaged  omdltloa, 
rescinded  the  sale,  returned  the  car,  and  re- 
ceived from  Deegan  said  note  and  checks; 
that  plaintiff  and  Deegan  knew  of  the  broken 
condition  of  the  car  and  falsely  represented 
It  to  him,  and  that  he  was  deceived  thereby, 
and  so  Induced  to  deliver  the  note  and  checks 
to  plaintiff;  that  plaintiff  received  the  car 
and  has  ever  since  been  in  possession  of  the 
same.  Plaintiff  in  reply  denied  generally  the 
affirmative  matters  set  up  In  the  several  an- 
swers. 

The  district  court  was  not  requested  to 
make  findings  of  fact,  and  the  finding  was  a 
general  finding  In  favor  of  defendants.  Tlie 
question  here  Is  not  so  much  what  the  law 
applicable  to  the  facts  is,  as  what  facts  the 
evidence  establishes  to  which  the  law  is  to 
be  applied.  There  Is  a  conflict  in  the  evidence 
on  the  material  questions  Involved,  but  we 
think  the  evidence  fairly  sustains  the  judg- 
ment, and  supports  the  conclusions:  That 
the  plaintiff  and  defendant  Deegan  were 
jointly  interested  in  the  sale  of  the  car  to 
Bennett.  That  they  were  to  furnish  a  new 
car  in  good  condition,  at  actual  cost,  but 
were  to  have  the  use  of  the  car  from  time  to 
time  for  demonstration  purposes.  That  the 
car  was  ordered  by  plaintiff  from  the  Lin- 
inger  Implement  Company  of  Sheridan,  Wyo., 
and  was  driven  to  Cody  by  aae  Irvine  who 
drove  and  demonstrated  it  for  a  few  days, 
plaintiff  being  absent  fr(»n  Cody  at  that 
time.  That  on  Irvine's  departure,  Deegan, 
by  direction  of  plaintiff  before  he  left  Cody, 
delivered  to  Irvine  a  draft  for  the  purchase 
price  of  the  car  and  charged  the  same  to 
plalntifTs  'account  In  the  defendant  bank  of 
which  Deegan  was  cashier.  That  Deegan  de- 
livered the  car  to  Bennett.  That  neither  Dee- 
gan nor  Bennett  at  that  tlm^  knew  of  the 
damaged  condition  of  the  car.  That  plain- 
tiff returned  and  for  a  week  or  ten  days  the 
car  was  used  and  driven  by  each  of  the  par- 
ties, Bennett,  Deegan,  and  plaintiff,  and 
while  being  so  used  by  plaintiff  he  discovered 
the  damaged  condition  of  one  of  the  wheels. 
That  before  Bennett  gave  the  note  and  checks 
in  question,  plaintiff's  attention  was  called  to 
a  crack  in  the  frame  of  the  car  by  one  Bar- 
ron. That  plaintiff  did  not  inform  Bennett 
of  those  defects.  That  they  were  not  readily 
discoverable.  Tb&t  the  note  and  checks  were 
delivered  by  plaintiff  to  Deegan  in  a  sealed 
envelope,  In  the  evening  after  banking  hoars 
at  Deegan's  home,  with  directions  to  deposit 
the  checks  to  plaintiff's  credit  in  the  bank 
and  place  the  note  in  his  safety  deposit  box 
in  the  bank,  as  plaintiff  was  going  away 
that  night  or  early  next  morning.  That  after 
delivering  the  note  and  checks  to  plaintiff, 
Bennett  discovered  the  crack  in  the  frame 


of  the  car,  and  In  the  morning  before  the 
bank  opened  drove  tlie  car  to  the  bank  and 
called  Deegan's  attention  to  the  broken 
frame,  and  was  directed  by  Deegan  to  put  it 
in  a  garage  of  which  plaintiff  was  manager, 
and  at  the  same  time  handed  to  Bennett  the 
envelope,  which  had  not  been  opened,  con- 
taining the  note  and  chedcs,  and  saying,  la 
substance:  "I  suppose  you  want  your  settle- 
ment back."  The  car  was  put  in  the  garage 
by  Bennett,  where  it  remained.  Some  time 
thereafter — the  time  not  being  stated — a 
spring  was  taken  off  the  car  by  direction  of 
plaintiff  and  put  on  his  car.  That  plaintiff 
conducted  quite  an  extended  correspondence 
with  Irvine  and  the  Uninger  Company  in  an 
effort  to  have  the  car  replaced  by  another,  or 
otherwise  to  adjust  the  matter.  The  checks 
were  not  credited  to  plaintUTs  account  in  the 
bank  and  the  note  was  not  placed  in  his  box ; 
neither  having  been  ont  of  Deegan's  posses- 
sion tintll  delivered  to  Bennett  That  the 
cashier  of  defendant  bank  had  previously  and 
in  a  number  of  Instances  received  outside  of 
the  bank  and  out  of  banking  hours  che<^s 
from  customers  for  dqtosit  to  their  respec- 
tive accounts,  and  were  so  credited. 

[1, 2]  Upon  the  facts  we  discover  no  error 
in  the  Judgment  B«iifett  contracted  w4tb 
plaintiff  and  t)eegan  fo/'a  new  car  in  good 
condition.  The  car  delivered  was  not  such, 
and  plaintiff  knew  that  it  was  materially 
damaged  when  he  received  the  note  and 
checks,  which  fact  he  failed  to  disclose  to 
Bennett  That  was  a  fraud  entitUng  Ben- 
nett to  rescind  the  sale  and  to  receive  back 
the  note  and  checks.  He  did  so,  and  returned 
the  car  to  the  party  to  the  transaction  from 
whom  he  received  It,  and  who  was  Jointly  . 
bound  with  plaintiff  to  furnish  such  a  car 
as  they  had  represented  to  Bennett  Not 
only  so,  but,  after  the  car  had  been  returned 
and  placed  in  the  garage,  plaintiff  exercised 
control  over  It  and  by  his  direction  a  spring 
was  removed  from  it  and  placed  on  his  own 
car.  Hie  return  of  the  note  and  checks  to 
Bennett  was  no  more  than  he  was  entitled 
to  and  could  have  enforced  had  a  return  been 
refused  in  the  circumstances  disclosed  by  the 
evidence  as  we  view  it,  and  as  it  must  have 
been  viewed  and  understood  by  the  trial 
court 

The  bank  was  made  a  party  defendant  on 
the  theory  that  the  delivery  of  the  note  and 
checks  to  Deegan,  who  was  its  cashier,  was 
a  delivery  to  the  bank,  and  that  it  was  a 
party  to  the  conversion  of  them.  But  as  we 
hold  that  there  was  no  wrongful  conversion 
of  the  property,  that  question  is  eliminated 
from  the  case,  and  need  not  be  considered. 

Finding  no  error  in  the  Judgment,  it  Is 
affirmed. 

Auirmed. 

POTTER,  C.  X,  concurs. 
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STANTON  T.  OHIOAOO,  B.  &  Q.  B.  00. 
(No.  887.) 

(Sapreme  Coort  of  Wyoming.     Oct.  8,  1917.) 

1.  DEPOsmOnS    9=379   —    GONSIDEBAZIOK    AS 

Evidence— Nkckssitt  of  Fiunq. 
Where  depositions  taken  by  plaintiff,  though 
completed  and  certified  fay  the  officer  before 
whom  they  were  taken  in  December,  1914,  were 
not  filed  tmtil  after  the  case  was  tried  and  aub- 
mittedj^thooch  the  case  was  set  for  trial  for 
April  29,  1915,  and  continued  on  plaintitTs  a^ 
plication  until  June  21,  1915,  he  was  in  no  posi- 
tion to  complain  that  the  court,  on  the  trial 
of  the  case  in  Ua  absenca,  did  not  consider  such 
depositions. 

2.  COTTSTS   «=3l01— NtTMBEB   Or  JUDQXS  PAB- 

TICrPATINa  IN  Adjitdicatiok. 
'  PlaintifF  in  error  had  no  ground  for  com- 
plaint because  faia  appeal  was  decided  by  only 
two  of  the  jnstieea  of  the  Sapreme  Court,  wher« 
he  was  personally  present  and  argued  his  case 
and  knew  that  the  third  justice  was  ill  and 
unable  to  sit  and  such  justice  neyer  recovered 
sufficiently  prior  to  his  death  to  participate  in 
the  work  of  the  court. 

Error  to  District  Coart,  Natnuia  County; 
Charles  E.  Winter,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  166  Pac.  993. 

Frederick  J.  Stanton,  of  Denver,  Colo.,  pro 
se.  Burke  ft  Rlner,  of  Cb^enne,  for  de- 
fendant in  error. 

BEARD,  J.  [1]  This  case  waa  decided 
June  27,  1917,  the  opinion  appearing  in  165 
Fac.  993.  A  petition  for  rehearing  has  been 
filed  by  plaintiff  in  error,  In  which  complaint 
is  made  that  neither  the  district  court  nor 
this  court  has  dealt  Justly  with  bis  cause. 
Be  insists  that  the  trial  In  the  district  court 
was  ex  parte,  and  that  his  evidence,  consist- 
ing of  depositions  of  hlmaelf  and  bis  witness- 
es, was  not  considered  on  the  trial.  The 
facts  are  that  those  depositions  were  com- 
pleted and  certlfled  by  the  officer  before  whom 
they  were  taken,  December  2,  1914,  but  for 
some  unexplained  reason  were  not  filed  until 
after  tbe  case  was  tried  and  submitted  to  the 
court;  nor  does  It  appear  that  the  court 
bad  any  knowledge  or  Information  that  tbe 
same  bad  been  taken.  Tbe  case  was  set 
down  for  trial  for  April  29,  1915,  and  contin- 
ued on  plaintlfTs  application  until  June  21, 
1915,  at  eaxii  of  which  dates  plaintiff  knew  be 
sliould  bave  bis  evidence  present  and  be 
ready  for  trial  If  bis  request  for  continuance 
was  denied.  A  party  cannot  withhold  bis 
evidence  until  after  tbe  case  Is  tried,  and 
tiiea,  after  Judgment  against  blm,  complain 
tbat  be  has  been  deprived  of  a  fair  triaL 

[2]  He  further  urges  that  tbe  decision  in 
tills  court  was  by  but  two  of  Its  Justices, 
and  states  in  bis  brief: 

"I  am  denied  tbe  right  of  every  suitor  to 
have  my  points  heard  and  considered  by  all 
the  judges  elected  to  fill  the  bench.  Of  course 
there  are  instances  where  such  shortage  on  the 
bench  may  be  inevitable,  but  no  exceptional  ac- 
cident or  excuse  exists  in  this  case  to  refuse 


me  the  benefit  of  the  learning  and  experioioe 
of  every  one  of  those  whom  the  people  have 
made  judges." 

That  statement  Is  not  warranted  by  tbe 
facts.  Plaintiff  was  personally  present  and 
argued  bis  case  In  this  court,  and  knew  that 
tbe  late  Justice  Scott  was  tben  HI  and  unable 
to  sit  In  the  case.  He  never  recovered  suffi- 
ciently from  that  Illness  to  participate  In  tbe 
work  of  tbe  court,  and  departed  this  life 
September  26tb  last 

We  discover  no  reason  for  departing  from 
tbe  decision  as  banded  down,  and  a  rebear> 
Ing  Is  denied. 

Behearlng  denied. 

POTTBE,  0.  J.,  concurs. 


OWEN  v.   STATE.     (Cr.  442.) 

(Supreme  CSonrt  of  Arizona.     Sept.  26,  1917.) 

Obiminal   Law    «s>1026,    1131(5)— Apfeai>— 
FuomvE  raoH  Jusncx. 
A  prisoner  absconding  and  being  a  fugitive 
from  justice  waives  right  to  have  his  case  con- 
sidered on  appeal ;  and  appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  Graham  Coun- 
ty;   W.  A.  O'CJonnor,  Judge. 

John  A.  Owen  was  convicted,  and  appeals. 
Dismissed. 

E.  ti.  SprlggB,  of  Safford,  for  appellant 
Wiley  B.  Jones,  Atty.  Gen.,  Geo.  W.  Harben 
and  B^  W.  Kramer,  Asst  Attys.  (Jen.,  and  W. 
B.  C!bambers,  of  Safford,  for  tbe  State. 

FRANKIilN,  a  J.  John  A.  Owen  was 
charged  with  the  crime  of  transporting  In- 
toxicating liquor  within  the  state  of  Arizona. 
From  a  Judgment  of  conviction  be  has  appeal- 
ed to  this  court  The  Attorney  General  has 
sntMnitted  proof  showing  that  appellant, 
pending  the  appeal,  has  escaped  from  custody, 
and  that  be  Is  now  a  fugitive  from  Justice. 
A  prisoner  absconding  and  being  a  fugitive 
from  Justice  waives  the  right  to  bave  bis 
case  considered  and  determined  on  appeaL 
Alday  V.  State,  16  Ariz.  884,  188  Pac.  1048. 
Appeal  dismissed. 

BOSS  and  OUNNINQHAM,  JJ..  concur. 


THOMPSON  V.  STATE.    (Cr.  423.) 
(Supreme  Court  of  Arixona.     Sept.  26,  1917.) 

Appeal  from  Superior  Court,  Maricopa  Coun- 
ty:  R.  0.  SUnford,  Judge. 

M,  C.  Thompson  was  convicted  of  Introducing 
intoxicating  liquors  into  the  state,  and  he  ap- 
peals.    Affirmed. 

F.  O.  Struckmeyer,  of  Phoenix,  and  Geo.  P. 
Stovall,  of  Superior,  for  appellant.  Wiley  E. 
Jones,  Atty.  Gen.,  Geo.  W.  Harben,  Asst  Atty. 
Gen.,  and  Clyde  M.  Gandy,  of  Phoenix,  for  the 
State. 

FRANKLIN,  C.  J.  M.  C.  llompBon  has  been 
convicted  of  the  crime  of  introducing  intozicat- 
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ing  Uqaor  into  this  state.  Hia  appeal  to  this 
court  18  submitted  on  the  record.  No  assign- 
ments of  error  are  made,  and  no  brief  is  filed. 

Appellant  was  chaiged  with  the  commission 
of  a  public  offense.  He  was  given  a  fair  and 
impartial  trial.  His  cause  was  submitted  to 
the  jury  upon  fair  instructions  given  by  the 
court,  and  the  evidence  in  the  record  is  ample 
to  sustain  the  verdict  and  judgment.  No  re- 
versible error  is  found. 

AfiSrmed. 

BOSS  and  CUNNINGHAM,  JJ.,  concur. 


mix  ▼.  HART  et  aL    (No.  2026.) 

(Supreme  C!ourt  of  New  Mexico.    Aug.  23,  1917. 
Rehearing  Denied  Oct  3,  1917.) 

(Byllabu*  i»  the  Court.) 

1.  Biixs  AND  Notes  9=»116— Interest  «=>45 
— Wbitten  and  Pkinted  Pakt»— Conflict 
—Intention. 

There  is  no  conflict  between  the  writ^n  and 
printed  portions  of  a  promissory  note  where  the 
written  portion  of  the  note  provides  for  the 
payment  of  interest,  and  the  printed  portion 
provides,  "with  interest  at  the  rate  of  nine  per 
cent,  per  annum  from  maturity  date,"  the  word 
"date  being  written,  it  being  the  intention  of 
the  parties  that  the  amount  specified  should 
draw  Interest  only  from  maturity  date;  hence 
there  was  no  occasion  to  appl^  the  rule  that  the 
written  portion  should  prevail  over  the  printed 
portion.  - 

2.  Evidence  ®=3448— Pabol  Bviobncb— Ex- 
planation OF  IiANOUAOE  OF  CONTRACT. 

The  principle  that  parol  evidence  is  not  ad- 
missible to  vary  the  terms  of  a  written  instru- 
ment is  not  infringed  when  the  evidence  is  used 
for  the  purpose  of  ascertaining  the  meaning  of 
doubtful  expressions  in  the  instrument. 
S.  Bills  and  Notes  9s»330— Tbanbteb— Dk- 

FXNSES. 

Where  a  promissory  note  is  payable  to  a 
given  person  or  order,  and  is  tran«erred  to  an- 
other by  such  person,  without  indorsement,  aacih 
note  is  subject  to  any  defense  which  existed 
against  the  note  in  the  hands  of  the  original 
payee. 

Appeal  from  District  Conrt,  Bernalillo 
Ck>unty;   M.  C.  Mechem,  Judga 

Salt  for  specific  performance  by  Catherine 
Hill  against  Martha  K.  Hart  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

George  S.  Klock,  of  Albuquerque,  for  ap- 
pellants. Nelll  B.  Field,  of  Albuquerque, 
for  appellee. 

BOBEBITS,  J.  This  was  a  suit  for  the 
performance  of  a  contract  for  the  purchase 
of  certain  real  estate  described  in  the  com- 
plaint, entered  into  by  appellant  and  one 
Henry,  deceased,  and  to  quiet  title  to  the 
same  real  estate,  appellants  being  the  heirs 
at  law  of  Henry.  The  facts,  in  brief,  are 
that  some  time  prior  to  the  execution  of  the 
contract  which  forms  the  subject  of  this  ac- 
tion Dr.  Henry  entered  into  a  contract  for 
the  sale  of  certain  real  estate  in  Albuquerque 
with  one  Annie  Anderson,  who  was  the  moth- 
er of  the  am)ellee,  and  Mrs.  Anderson  was 
placed  in  possession  of  the  premises  under 


the  contract  Mrs.  Anderson  paid  $90  oa 
account  of  the  contract,  and  then  found  her- 
self unable  to  go  on  with  it,  and  the  appel- 
lee applied  to  Dr.  Henry  to  know  if  it  could 
not  be  assigned  over  to  her,  as  she  would 
bare  to  make  the  payments.  It  appears  that 
a  deed  which  had  been  executed  by  Dr.  Hen- 
ry to  Mrs.  Anderson,  but  was  not  delivered 
to  her,  was  altered  by  erasing  the  name  of 
Mrs.  Anderson  and  inserting  the  name  of 
Catherine  Hill,  as  grantee,  and  that  a  prom- 
issory note  was'  prepared  by  Henry  and  sub- 
mitted to  appellee  for  her  signature.  The 
material  portion  of  the  note  Is  here  inserted, 
that  I)ortion  In  writing  being  underscored: 
"$1,900. 

"Albuquerque,  New  Mexico,  Mdh.  Ji,  1907. 

" after  date,  for  value  received  waiving 

grace  and  protest,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  J. 
A.  Henry  or  order  at  the  FIRST  NATIONAL 
BANK  OF  ALBUQUBBQDE,  Nineteen  H«n- 
ired  doUari  to  ie  paid  at  jollowx:  $70  on 
4/JS/07  d  fSO  on  5/11/07  d  520  on  the  lith 
of  each  &  every  sucoeeding  months  tUX  the  lohoU 
amount  with  interest  is  paid.  Dollars  with  inter- 
est at  the  rate  of  nine  per  cent  per  annum  from 
Maturity  date  until  paid." 

On  the  same  day,  and  concurrentl.y  with 
the  signing  of  said  note,  the  following  mem- 
orandum of  agreement  was  signed  by  Henry 
and  accepted  by  appellee,  viz: 

"Albuquerque,  N.  M.  Mch.  12/07. 

"I  have  this  day  made  a  deed  to  Miss  Cather- 
ine HUl  to  frac.  Ix>ts  #10,  11  and  12  in  block 
No.  8  Hughes  Hiland  Addition  to  the  City  of 
Albuquerque,  Said  deed  to  be  delivered  to  her 
or  assigns  on  the  payment  in  full  with  interest 
a  certain  note  of  nineteen  hundred  dollars  ($1,- 
900)  of  even  date  (March  12/07)  signed  by  said 
Catherine  Hill  and  made  payable  to  J.  A.  Hen- 
ry, or  his  assigna.  To  be  paid  as  follows :  $70 
Apr.  12/07  and  $20  May  12/07  and  $20  on  the 
12th  of  each  and  every  succeeding  month  till 
the  full  amount  is  paid. 

"[Signed]  ■  J.  A.  Henry. 

"The  Bove  agreement  is  the  agreement  be- 
tween J.  A.  Henry  and  myself. 

"[Signed]  Miss  Catherine  HiU." 

These  papers,  together  with  the  deed,  were 
placed  in  an  envelope,  and  Henry  signed  a 
memorandum  of  escrow  in  words  as  follows: 

"Contract  between  J.  A.  Henry  and  Catherine 
Hill  and  deed  to  her  for  Fac.  Lota  10,  11  and 
12,  Blk.  3  Hunings  Highland  Add.  The  said 
deed  to  be  delivered  to  her  when  she  pays  in 
full  a  note  for  $1,900  with  interest  as  specified 
in  May  24.  1908. 

"(Signed]  J.  A.  Henry." 

It  does  not  appear  that  Miss  Hill  was  pres- 
ent when  the  escrow  memorandum  was  sign- 
ed, but  that  paper  Is  dated  May  24th.  The 
deed  was  acknowledged  May  2,  1908.  The 
appellee,  with  ber  mojther  and  stepfather, 
continued  in  possession  of  the  property  until 
the  death  of  her  stepfather  in  1907,  and  the 
death  of  her  mother  pending  this  suit,  and 
until  the  time  of  the  trial.  Dr.  Henry  died 
in  July,  1908,  and  appellee  continued  to  pay 
the  monthly  installments  without  anything 
having  been  said  to  her  about  interest  un- 
til July,  1914.  Dr.  Henry's  estate  was  set- 
tled, and  the  administrator  was  dlscliarged 
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on  June  4,  1912.'  In  Jitly,  19l4,'HrB.  Hart, 
the  admlnlstnttrlx,  first  demanded  of  appel- 
lee that  sbcr  pay  Interest  on  the  note.  Appel- 
lee, hovrevec,  never  recognized  any  liability 
tor  Interest.  Appellant  sought  to  show  that 
Vita  O.  Henry,  one  of  the  heiis  at  law,-  be- 
came owner  of  this  note  in  1911  tbrongh 
some  arrangement  made  between  the  belrs 
of  Henry,  and  that  sbe  thought  at  the  time 
sbe  became  owner  of  the  note  that  It  was 
an  int^est-bearins  obligation.  Xhe  note 
was  never  indorsed  to  Vita  O.  Henry,  and 
the  trial  court  held  that  she  took  the  note 
subject  to  all  the  defenses  which  might  have 
been  made  against  it  in  the  hands  of  the 
original  payee;  that  Vita  O.  Henry  did  not 
receive  the  note  by  indorsement,  and  that 
she  was  not  a  bolder  for  value  in  due  course, 
within  the  meaning  of  our  statute  or  of  the 
law  merchant  The  trial  court  admitted 
parol  evidence  to  be  introduced  relative  to 
the  facts  and  circumstances  attending  the  ex- 
ecution of  the  contract  and  note  and  as  to 
certain  statements  made  by  Dr.  Henry  at 
that  time.  The  court  found  that  the  note 
In  question  had  been  fully  paid ;  that  It  was 
the  Intoitlon  of  tbe  parties  that  It  should 
bear  interest  only  from  maturity;  and  de- 
creed specific  performance  of  the  contract. 

While  appellant  has  assigned  51  grounds 
of  error,  we  are  of  the  opinion  that  three 
questions  are  decisive  of  the  case:  First, 
under  the  terms  of  the  note  and  contract, 
was  Interest  payable  from  date  or  from  ma- 
turity? Second,  assuming  that  the  contract 
was  ambiguous  as  to  the  Interest  provision, 
did  the  court  commit  error  in  permitting 
parol  evidence  to  be  Introduced  as  to  the 
facts  and  circumstances  attending  the  exe- 
cution of  the  contract  and  the  agreement 
which  led  up  to  its  execution?  Third,  the 
note  not  being  indorsed  to  Vita  O.  Henry, 
was  it  subject  to  any  defense  which  existed 
against  the  original  holder? 

[1]  As  to  the  first  proposition.  It  Is  appel- 
lant's contention  that  there  la  a  conflict  be- 
tween the  written  and  the  printed  portions 
of  the  note,  and  that  under  subdivision  4, 
I  23,  of  the  Negotiable  Instrument  Law  (sec- 
tion 611,  Code  1915),  the  written  provision 
must  prevail.  In  this  same  section  it  is  pro- 
vided that,  where  an  instrument  provides  for 
the  payment  of  Interest  without  specifying 
the  date  from  which  the  interest  is  to  run, 
the  Interest  runs  from  date  of  the  Instru- 
ment, and.  If  the  interest  is  undated,  from 
the  issue  thereof.  In  this  case,  however, 
the  note,  after  providing  for  the  payment  of 
interest,  specifies  when  the  interest  is  to  be- 
gin, namely,  from  maturity  date.  A  later 
clause  in  the  note  provides  that  if  any  pay- 
ment becomes  due  and  is  not  paid,  then  the 
whole  amount  becomes  due.  It  Is  apparent, 
we  think,  from  the  face  of  the  note,  that 
there  is  no  confilct  between  the  written  and 
printed  portions,  but  that  it  was  the  Inten- 
tion of  the  parties  that  the  amount  speci- 
fied should  draw  interest  only  from  the  "ma- 


turity data"  There  being  no  confltfct,  there 
was  no  occasion  for  a  resort  to  the  statute, 
nor  does  this  construction  result  In  creating 
a  confilct  between  the  contract  and  the  note. 
The  note  and  the  contract  being  executed 
at  the  same  time  and  as  a  part  of  the  same 
contract,  they  must,  of  course,  be  construed 
together.  In  Elliott  on  Contracts,  |  1522,  it 
is  said: 

"Several  instruments  which  refer  to  the  same 
subject-matter  between  the  same  parties  and 
made  aa  parts  of  substantially  one  transaction 
are  considered  as  one  contract,  and  receive  the 
same  construction  as  if  their  several  provisions 
were  in  one  and  the  same  instrument.  This 
principle  is  of  wide  application  and  the  illus- 
trative cases  are  numerous.  Thus,  where  the 
making  of  a  note  is  accompanied  by  an  agree- 
ment in  relation  thereto,  the  note  and  the  agree- 
ment  are  to  be  taken  together,  and  form  one  en- 
tire transaction." 

Reading  the  contract  and  the  note  togeth- 
er, there  Is  no  conflict  between  them.  While 
the  note  provided  for  the  payment  of  the 
debt  in  full,  with  Interest,  we  look  to  the 
provisions  of  the  note  to  see  from  what  date 
the  interest  was  to  run,  and  there  find  it 
plainly  expressed  that  it  Is  to  run  tiom  ma- 
turity date. 

[2]  If  It  be  assumed  that  the  language 
employed  in  the  note  and  contract  was  am- 
biguous and  uncertain,  this  uncertainty  was 
cleared  up  by  the  introduction  of  parol  evi- 
dence as  to  the  facts  and  circumstances  rel- 
ative to  the  agreement  between  Dr.  Henry 
and  appellee.  Appellee  testified  fully  as  to 
such  facts  and  drcumatancea,  and  stated  that 
Dr.  Henry  said  to  her  that  $1,900  was  to  be 
the  full  amount  which  she  should  pay  for 
the  house.  This  evidence,  given  by  ai^^ellee, 
was  corroborated  by  her  brother,  who  was 
present  at  the  time  of  the  execution  of  the 
contract.  Appellant  argues  that  the  court 
committed  error  in  admitting  this  evidence 
and  in  holding  that  the  testimony  of  appellee 
was  sufficiently  corroborated  under  our  stat- 
ute. It  Is  well  settled  that,  where  the  terms 
of  a  contract  are  obscure  and  uncertain,  evi- 
dence of  antecedent  negotiatlous  and  of  the 
facts  and  drcumstanoes  surrounding  the 
parties  Is  admissible  to  'enable  the  court  to 
put  itself  In  the  place  of  the  parties  to  the 
contract  and  to  view  It  as  they  viewed  It 
Appellee  did  not  seek  by  parol  evidence  to 
show  a  contemporaneous  oral  agreement  cov- 
ering the  subject-matter  of  the  contract  and 
inconalstent  with  the  writing,  but  sought  to 
show  that  the  writing  expressed  the  Inten- 
tion of  the  parties,  and  offered  the  anteced- 
ent negotiations  only  as  shedding  light  upon 
the  meaning  of  the  words  used  by  the  par- 
ties to  the  transaction.  The  prlndple  that 
parol  evidence  Is  not  admissible  to  vary  the 
terms  ht  a  written  instrument  is  not  infring- 
ed when  the  evidence  is  used  for  the  purpose 
of  ascertaining  the  meaning  of  doubtful  ex 
pressions  In  the  instrument. 

"To  enable  ns  also  to  arrive  at  the  real  in- 
tention of  the  parties,  and  to  make  a  correct  ap- 
plication of  the  words  and  language  of  the  con- 
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tract  to  the  snbject-matter  thereof,  and  the  ob- 
jects professed  to  be  described,  all  the  surroond- 
iog  facts  and  circumstances  may  be  taken  into 
consideration.  The  law  does  not  deny  to  the 
reader  the  same  light  and  information  that  the 
writer  enjoyed;  he  may  acquaint  himsdf  with 
the  persMis  and  circumstances  which  are  the 
subjects  of  the  allusions  and  statements  in  the 
writing,  and  is  entitled  to  place  himself  in  the 
same  atuation  as  the  party  who  made  the  con- 
tract to  view  the  circumstances  as  he  viewed 
them,  and  so  judge  of  the  meaning  of  the  words 
and  of  the  correct  application  of  Oxe  language 
to  the  things  described."  1  Addison  on  Con.  { 
221. 

"Courts,  in  the  construction  of  contracts,  look 
to  the  language  employed,  the  subject-matter, 
and  the  surrounding  circumstances.  They  are 
never  shut  out  from  the  same  light  which  the 
parties  enjoyed  when  the  contract  was  executed, 
and,  in  that  view,  they  are  entitled  to  place 
themselves  in  the  same  situation  as  the  parties 
who  made  the  contract,  so  as  to  view  the  cir- 
cumstances as  they  viewed  them,  and  so  to  Judge 
of  the  meaning  of  the  words  and  of  the  correct 
application  of  the  language  to  the  things  de- 
scribed." Nach  V.  Towne,  S  Wall.  (72  U.  S.) 
689,  699, 18  I*  Ed.  627. 

"The  evidence  objected  to  was  not  admitted  to 
add  to,  take  from,  or  to  change  in  any  respect 
the  language  of  the  writing.  There  was  no  in- 
tention of  admitting  any  other  language  of  the 
contract  than  that  contained  in  the  written  In- 
strument. The  object  of  the  evidence  was  to 
place  the  facts  in  view  of  the  parties  when  they 
made  the  lease  before  the  court,  when  constru- 
ing it  In  order  to  determine  whether  a  man 
has  acted  reasonably,  we  should  know  the  facts 
and  circumstances  in  view  of  which  he  acted. 
And,  to  determine  the  use  that  the  parties  deem- 
ed reasonable,  the  court  should  know  the  facts 
from  which  they  reasoned.  In  view  of  the  fact 
that  the  particular  use  to  which  the  land  was 
to  be  put  by  the  lessee  was  not  mentioned  in  the 
lease,  it  was  proper  to  admit  evidence  tending 
to  show  that  the  parties  intended  the  land  should 
be  used  for  brickmaking  purposes;  and  it  was 
not  error  to  show  the  understanding  of  the  par- 
ties by  their  declarations  in  the  form  of  a  verbal 
agreement,  and  that  the  lessor,  after  the  lease 
was  executed,  saw  the  lessee  excavating  the 
land  and  making  the  brick  of  it,  without  objec- 
tion." Bartels  v.  Brain,  13  Utah,  162,  44  Pac. 
715. 

Prof.  Wlgmore  says: 

"The  antiquated  notion  that  a  document  most 
be  construed  solely  within  its  four  comers,  no 
matter  how  puzzling  the  problem,  served  for  a 
time  to  retard  the  full  appreciation  of  sound 
doctrine.  But  it  was  well  settled  by  the  middle 
of  the  ISOO's  in  Kn^land ;  the  case  of  Macdon- 
ald  V.  Longbottom,  m  which  'your  wool'  was  to 
be  interpreted,  served  to  mark  the  period  of  full 
conviction.  In  the  United  States  the  principle 
has  also  received  ample  sanction  and  illustra- 
tion."   4  Wigmore  on  Evidence,  (  2465. 

TbiB  court  la  In  full  accord  with  Mr.  Wig- 
more.  See  Schwentker  v.  Hubba,  21  N.  M. 
188, 163  Pac.  68;  ElUs  v.  Stone,  21  N.  Bf.  730, 
168  Pac.  480,  L.  R.  A.  1916F,  1228. 

In  this  connection  It  is  perhaps  proper  to 
refer  to  the  objection  raised  by  appellant  to 
the  effect  that  the  evidence  of  the  brother 
was  not  sufficiently  corroboratire  of  that  giv- 
en by  appellee  to  warrant  the  Judgmeflt,  un- 
der section  2176,  Code  1915.  The  question  as 
to  the  proper  construction  of  this  statute, 
and  as  to  the  quantum  of  corroboration  neces- 
sary, was  fully  discussed  by  this  court  In 


the  case  of  Union  Land  &  Orazlng  Ca  t. 
Arce,  21  N.  M.  115,  162  Pac  U43.  The  evi- 
dence offered,  we  believe,  affords  sufficient 
corroboration,  and,  as  the  statute  audits  prop- 
er  construction  was  fully  discussed  in  the 
case  referred  to,  nothing  would  be  gained  by 
a  further  consideration  of  this  questi<m. 

[3]  .What  we  have  heretofore  said  under 
the  first  propositl(Xi  discussed  possibly  ren> 
ders  a  consideration  of  the  third  point  stat* 
ed  unnecessary,  but,  as  it  is  strenuously  urg- 
ed by  appellant,  we  will  discuss  it  The  note 
was  not  indorsed,  notwithstanding  which 
fact  appellant  contends  that  it  was  not  sub- 
ject to  extraneous  proof  for  the  puriKwe  of 
explaining  the  claimed  apparent  conflict  be- 
tween the  written  and  the  printed  portions 
of  the  same.  The  note  was  payable  to  order. 
By  section  66  of  the  Negotiable  Instrument 
Act  (section  643,  Code  1916)  it  is  provided: 

"Where  the  holder  of  an  instrument  payable 
to  his  order  transfers  it  for  value  without  in- 
dorsing it  the  transfer  vests  in  the  transferee 
such  title  as  the  transferor  had  therein,  and  the 
transferee  acquires,  in  addition,  the  right  to 
have  the  indorsement  of  the  transferor.  But  for 
the  purpose  of  determining  whether  the  trans- 
feree is  a  holder  in  due  course,  the  negotiation 
takes  eif  ect  as  of  the  time  when  the  indorsement 
is  actually  made." 

Under  this  section,  the  note  being  so  trans- 
ferred, without  indorsement,  the  holder  ac- 
quired only  such  title  thereto  as  the  trans- 
feror had  in  the  note,  and  it  was  subject  to 
any  defense  which  existed  against  the  note  in 
the  hands  of  the  original  payee.  This  being 
true,  the  fact  that  Vita  O.  Henry  accepted 
the  note  as  an  interest-bearing  obligation 
"from  date"  becomes  of  no  importance. 

For  the  foregoing  reasons  the  Judgment  of 
the  district  court  will  be  affirmed,  and  it  is  so 
ordered. 

HANNA,  C.  J.,  and'PAEKEE,  J.,  concur. 


SPRINGER  T.  WASSON.    (No.  1982.) 

(Supreme  Court  of  New  Mexico.    Sept  16, 
1917.) 

(SvOahui  hy  the  Oouri.) 

1.  Execution   4=9320— Shekut's   Deed— Re- 
crrA-Ls— Evidence. 

The  recitals  in  a  sheriff's  deed  of  his  author- 
ity, and  the  proper  performance  of  the  steps  pre- 
liminary to  the  sale,  are  not  competent  primary 
evidence  of  these  facts,  except  by  statute. 

2.  Justices  of  the  Peace  «=391(2)— Forciblb 
Entbt  and  Detaineb— Complaint— Sutft- 

CIEKOT. 

By  section  8281,  Code  1916,  a  form  for  a 
complaint  in  forcible  entry  and  detainer  for  the 
use  of  the  justices  of  the  peace  is  fully  set  out, 
and  a  compliance  with  this  form  is  sufficient 

Appeal  from  District  C!ourt,  Quay  CJounty; 
Lelb,  Judge. 

Action  of  forcible  entry  and  detain'er  by 
W.  R.  Springer  against  J.  R.  Wasson.  Judg- 
ment for  plaintiff  on  a  trial  de  novo  upon  an 
appeal  from  the  Judgment  of  a  Justice's  court 
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for  plaintiff,   and   defendant  appeals.    Re- 
Tersed,  and  cause  remanded  for  a  new  trial. 

This  Is  an  action  In  forcible  entry  and  de- 
tainer filed  In  the  Justice  court  of  precinct 
Mo.  1,  Quay  county,  N.  M.,  August  S,  1915, 
In  which  case  a  written  complaint  was  filed, 
wherein  It  was  alleged: 

"On  this  third  day  of  Angust,  A.  D.  191B, 
personally  appeared  Wilson  R.  Springer,  before 
the  court  of  Samuel  H.  McElroy,  justice  of  the 
peace  in  and  for  piecinct  No.  1,  of  the  county 
of  Quay,  in  the  state  of  New  Mexico,  and  after 
being  duly  sworn  in  conformity  with  law,  states : 
That  James  R.  Wasson,  of  the  city  of  Xucum- 
cari.  Quay  county.  New  Mexico,  by  force,  intim- 
idation, fraud,  and  stealth,  has  entered  in  the 
lands  and  tenements  of  Wilson  R.  Springer,  to 
wit:  Lots  one  (1)  and  two  (2)  of  block  sixteen 
(16)  of  the  oritdnal  townsite  of  the  town  (now 
city)  of  Tncumcari,  Quay  county,  New  Mexico, 
and  continues  in  possession  of  the  said  premises 
after  a  sale  thereof  by  execution,  not  claiming 
by  title  derived  from  the  purchaser  at  the  sale, 
and  that  this  happened  in  the  city  of  Tucomcari, 
Quay  county,  New  Mexico^  on  the  day  and  date 
last  above  mentioned.  W.  R.  Springer." 

Judgment  upon  said  complaint  was  render- 
ed for  plaintiff  below  by  the  justice  court,  and 
the  case  was  appealed  to  the  district  court 
and  tried  de  noro,  and  Judgment  again  reor 
dered  for  the  plaintiff,  from  which  Judgment 
this  appeal  was  taken. 

The  foundation  of  plaintiff's  cUlm  to  title 
to  said  lots  arises  out  of  an  execution  sale  at 
which  he  claims  to  have  purchased  the 
property,  the  sale  being  made  upon  an  execu- 
tion Issued  under  a  judgment  obtained  in 
cause  No.  1456  la  the  district  court  for  Quay 
county,  N.  M.,  which  sale,  It  Is  contended,  was 
bad  on  the  27tb  day  of  July,  1916,  or  a  few 
days  prior  to  the  institution  of  this  cause  of 
action  In  the  justice  cciurt.  Upon  the  trial 
of  the  case  in  the  district  court  the  plaintiff, 
appellee  here,  relied  solely  for  his  proof  of 
light  of  possession  upon  a  sheriff's  certificate 
of  sale. 

Harry  H.  McSlroy,  of  Tucumcarl,  for  ap- 
pellant. 


HANNA,  C.  J.  (after  stating  the  facts  as 
above).  There  are  numerous  assignments  of 
error,  many  of  which  raise  the  same  funda- 
mental questions,  and  these  questions  will 
be  considered  in  the  order  presented  by  ap- 
pellant's brief. 

The  first  and  most  Important  question  upon 
which  this  case  turns  is  that  the  appellee 
wholly  failed  to  establish  his  right  of  posses- 
sion to  the  property  claimed  to  have  been 
forcibly  detained.  As  we  have  shown,  this 
question  is  primarily  based  upon  the  fact  that 
appellee  relied  upon  the  sherifTs  certificate 
of  sale  without  Introducing  any  evidence, 
such  as  the  judgment  or  other  proceedings 
whl<4i  must  necessarily  have  been  had  before 
the  sale  of  the  property.  Another  phase  of 
this  question  Is  presented  by  the  contention 
that  oral  testimony  regarding  the  title  to  the 
land,  over  objection,  was  admitted;   but  we 


do  not  deem  it  necessary  to  consider  this 
particular  phase  of  the  question,  as  Uie  ob- 
jection upon  the  other  ground  •«  undoubtedly 
well  taken,  and  the  general  rule  as  to  the  ad- 
mission of  oral  testimony  under  the  circum- 
stances In  question  would  seem  to  require 
Uttle  or  no  discussion  by  us.  The  certificate 
of  the  sheriff  upon  which  title  or  right  to  pos- 
session is  predicated  contained  a  recital  as 
follows: 

"After  having  given  notice  of  the  time,  place, 
and  conditions  of  sale  of  the  property  to  be  sold 
as  provided  by  law,  I  duly  sold  at  public  auc- 
tion," etc.  • 

The  certificate  contained  no  recital  of  the 
fact  of  final  judgment  to  support  a  sale,  or 
that  the  property  was  ever  levied  upon,  or 
that  the  levy  was  made  as  required  by  the 
statute,  or  that  the  proper^  was  appraised, 
or  that  the  appraisers  were  qualified,  or  that 
the  execution  debtor  had  the  opportunity  to 
select  one  appraiser,  or  that  the  property 
was  sold  for  two-thirds  of  the  appraised  cash 
value,  or  that  the  appraisers  were  sworn,  or 
that  the  writ  was  ever  returned  as  required 
by  law. 

It  is  contended  by  appellant  that  such  re- 
citals as  were  contained  In  the  sherifTs  cer- 
tificate of  sale  were  mere  oouclusions,  and 
not  such  recitals  as  might  have  given  proba- 
tive force  or  evidentiary  value.  It  Is  also 
contended  that  the  sheriff's  certificate  of 
sale,  In  absence  of  statute  making  it  evidence 
of  the  sale,  is  not  evidence  for  any  purpose, 
and  the  return  of  the  writ  of  execution  duly 
filed  in  court  is  the  only  primary  evidence  of 
sherifTs  sale  provided  by  our  statute.  Fur- 
ther, that  in  the  absence  of  statute  making 
the  sheriff's  certificate  of  sale  evidence  of 
the  regularity  of  his  proceedings,  even  were 
the  certificate  primary  evidence  of  facts  cer- 
tified, it  could  not  be  evidence  of  facts  not 
therein  certified: 

[1]  It  is  'first  to  be  observed  that  a  sher- 
ifTs certificate  of  sale,  under  our  statute,  Is 
not  made  evidence  of  any  recitals  therein 
contained,  and  is  not  given  any  peculiar  evi- 
dentiary value.  The  general  rule  upon  this 
subject  is  thus  stated  in  4  Ency.  of  Evidence, 
185: 

"The  recitals  in  a  sheriff's  deed  of  his  au- 
thority, and  the  proper  performance  of  the  steps 
preliminary  to  the  sale,  are  not  competent  pri- 
mary evidence  of  these  facts,  except  by  statute." 

In  the  case  of  Douglass  v.  Lowell  et  al., 
60  Kan.  238,  66  Pac.  13,  the  Supreme  Court 
of  Kansas  discussed  a  claim  of  the  plaintiff 
to  the  effect  that  a  sberifTs  deed,  regular 
npon  its  face,  should  be  deemed  sufllclent  evi- 
dence of  the  legality  of  the  sale  and  pro- 
ceedings therein  until  the  contrary  was  prov- 
en, the  court  in  this  connection  saying: 

"This  was  the  rule  of  statute  nntil  1893. 
*  *  *  In  that  year  this  provisicm  of  statute 
was  repealed  •  •  •;  and  since  that  time 
the  proper  preliminary  proof  must  be  offered  be- 
fore such  a  deed  is  admissible  in  evidence." 
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In  the  case  of  CaAlne  ▼.  Morris,  92  HI. 
666,  it  was  held  that  recitals  of  the  certifi- 
cate of  purch&se  in  a  sheriff's  deed  are  not 
competent  eridenoe  to  establish  the  exist- 
ence and  contents  of  the  Judgment  under 
which  the  sale  was  made. 

In  Leai7  et  aL  t.  New  et  aL,  90  Ind.  SOfi, 
it  was  held  that: 

"In  an  action  to  recover  real  estate  by  a  pnr^ 
chaser  thereof  at  a  Bheriff's  sale,  against  the 
execution  defendant,  the  plaintiff  must  show,  to 
support  his  title,  a  judgment,  ezecation,  sale, 
and  deed." 

Numerous  other  authorities  have  been 
called  to  our  attention,  not  all  precisely  in 
point,  but  most  of  them  being  quite  analo- 
gous to  the  case  under  consideration;  but, 
without  further  consideration  of  authorities, 
we  conclude  that  a  sheriff's  deed  or  certlfl- 
cate  alone,  without  the  Judgment,  execution, 
and  return.  Is  not  sufficient  prima  fade'  evi- 
dence of  the  regularity  of  tlie  proceedings 
leading  up  to  the  sale,  In  the  absence  of 
statute  giving  evidentiary  value  of  the  sher- 
iff's deed  or  certificate. 

The  next  point  is  that  the  court  erred  Ih 
excluding  certain  evidence  offered  to  show 
Irregularities  in  the  proceedings  preliminary 
to  the  alleged  execution  sale  under  which 
appellee  claims  his  right  of  possession.  The 
court  refused  to  admit  this  evidence  upon 
the  ground  that  a  party  could  not  go  back  of 
the  sheriff's  certificate  of  sale;  but,  by  vir- 
tue of  our  holding  on  the  first  question,  it  Is 
not  necessary  to  give  consideration  to  this 
proposition.  It  is  alleged  that  there  is  no 
evidence  whatever  to  show  forcible  detainer. 
This  contention  is  predicated  upon  the  alleged 
ground  that  there  was  no  evidence  in  the 
entire  cause  to  show  that  notice  to  quit  pos- 
session, Ixx  writing,  had  ever  been  served  on 
the  appellant  This  contention  Is  probably 
correct,  but  oar  conclusion  ma^es  it  unneces- 
sary to  discuss  the  evidence  In  this  connec- 
tion. It  is  sufficient  to  say  that  the  terms  of 
the  statute  upon  the  subject  of  notice  must. 
Of  course,  in  all  cases  of  this  character,  be 
fully  complied  with.  The  alleged  defect 
here  Is  in  failure  to  prove  service  of  the  al- 
leged notice  concerning  which  the  record  is 
not  dear,  and  is  probably  Insuffident. 

[2]  The  last  point  made  by  appellant  is 
that  the  complaint  is  insufficient  to  support 
the  Judgment,  because  it  does  not  show  that 
notice  to  quit  the  premises  was  given  in 
writing  to  the  defendant.  We  need  not  no- 
tice this  point  further  than  to  say  that  by 
section  3281,  Code  1915,  the  form  of  a  conv- 
plaint  in  fordble  entry  and  detainer  for  the 
use  of  Justice  ot  the  peace  is  fully  set  out, 
and  a  compliance  with  this  form  is  suffident 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  it  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


STATE  V.  BliACKLOOK.    ©fo,  1977a,) 

(Supreme  Court  of  New  Mexico.     Sept  13, 
1917.) 

(ByUabu$  ly  tk0  Conrt.) 

1.  Tbzai.  «s»ta— SxBiKZiia'  Out  Evii*bhck— 

DlSCBiCTION  OF  COUBT. 
It  is  a  matter  of  discretion  with  the  trial 
court  whether  or  not  to  strike  oat  on  motion, 
evidence  which  has. been  admitted  without  ob- 
jection. 

2.  CantntAi.    Law    «=32(>— Mauoiotts   Hib- 
oHiEF  «=>1,   10— Requisites  of  Cbime   — 

GCILTT  iNTENI^-QcESnON  FOB  JUBY. 

A  crime  is  not  committed  if  the  mind  of  the 
person  doing  the  unlawful  act  Is  innocent  and 
therefore  it  is  stated  that  a  guilty  intent  must 
be  proved.  A  guilty  intent  however,  may  be 
inferred  from  the  act,  and  such  inference  is  one 
to  be  drawn  by  the  jury,  and  not  an  implication 
of  law  to  be  applied' by  the  conrt 

Appeal  from  District  Court  San  Juan 
CQunty;  Abbott  Judge. 

Foster  Blacklock  was  convicted  ot  unlaw- 
fully injuring  a  building,  and  he  appeals. 
Affirmed. 

a%e  appellant,  Foster  Blacklocfc,  was 
diarged  in  a  Justice  of  the  peace  court  of  San 
Juan  county  with  having  on  October  16, 1916, 
unlawfully  injured  a  building  belonging  to 
the  Bennington  Fair  Assoclatioa.  Hie  de- 
fendant offered  no  evidence,  and  on  convic- 
tion appealed  to  the  district  court  where  be 
was  again  convicted  on  trial  before  a  jury. 
From  the  Judgment  and  sentence  of  the  dis- 
trict court  he  has  prosecuted  this  appeaL 

It  appears  that  in  1904  the  Faimington 
Fair  AssOdation  purchased  a  20-acre  tract 
of  land.  The  appdlant  Blacklock,  owned  a 
tract  of  land  immediately  south  of  this  tract 
whlcb  was  purchased  by  the  Farmtngton 
Fair  Assodatlon.  In  1918  the  Assodatlon, 
not  being  able  to  meet  the  balance  due  Black- 
lock,  reconreyed  to  him  the  tract  of  land  pur- 
chased from  him,  and  On  the  day  charged 
appellant  sent  an  employ^  to  take  down  the 
grand  stand  and  move  the  lumber  therein 
to  Blacklock's  home. 

There  is  a  confilct  In  the  evidence  as  to 
the  locatigin  of  the  grand  stand,  viz.,  as  to 
whether  it  was  located  on  the  first  property 
purchased  by  the  Fair  Association  or  on  the 
property  subsequently  purchased  from  Black- 
lock. 

J.  M.  Palmer  and  Walter  M.  Danburg,  both 
of  Farmington,  for  appellant.  H.  S.  Bow- 
man, Asst.  Atty.  den.,  for  the  State. 

HANNA,  C.  J.  (after  stating  the  facts  as 
above).  The  first  question  argued  by  appel- 
lant In  his  brief  is  as  to 'the  ownership  of 
the  building,  it  being  contended  that  owner- 
ship can  only  be  proven  by  legal  and  compe- 
tent evidence,  and  that,  the  only  evidence  of 
ownership  of  the  building  which  appellant  is 
charged  with  having  Injured  was  the  evi- 
dence of ,  t;he  witness  Griffin,  who  testified 
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that  he  was  the  president  of  the  Farmington 
Fair  Association,  and  that  such  association 
was  the  owner  ot  the  20-acre  tract  o£  land 
Qix)n  which  the  grand  stand  was  located.  No 
doubt  this  testimony  of  the  witness  was  not 
the  best  evidence,  but  no  objection^ was  In- 
terposed at  the  time  of  Its  Introduction.  The 
appellant  first  attempted  to  raise  his  objec- 
tion by  a  motion  to  direct  a  yerdlct  at  the 
conclusion  of  the  state's  case  in  chief.  .This 
was  too  late.  If  the  evidence  was  objection- 
able at  the  time  of  its  introduction,  this  ob- 
jection should  have  been  called  to  the  atten- 
tion of  the  trial  court,  in  order  that  a  ruling 
might  have  been  had  upon  the  objection  at 
that  time. 

In  the  case  of  State  v.  McKnlght,  21  N.  M. 
14,  at  29,  153  Pac.  76,  at  70,  this  court  said: 

"In  order  that  the  trial  of  a  cause  of  this  im- 
portance may  be  conducted  in  an  orderly  way, 
without  incumbering  the  record  with  a  great 
deal  of  immaterial,  irrelevant,  or  incompetent 
testimony,  to  be  subsequently  stricken  from  con- 
sideration by  the  jury,  which  would  have  a 
tendency  to  bring  about  an  almost  certain  state 
of  confusion  in  their  minds,  it  is  necessary  that 
the  parties  to  the  cause  be  required  to  make 
timely  objection,  not  onl^  that  the  jury  ma; 
not  be  confused,  but  in  fairness  to  the  opposing 
side,  and  In  order  that  the  attention  of  the  court 
may  be  directed  to  the  objection  at  the  time  the 

?,ue8tion    is   under    consideration    and    ail    the 
acts  dearly   apparent  to  all  parties  and  the 
court" 

[1]  The  court  thereupon  concluded  that  It 
is  a  matter  of  discretion  with  the  trial  court 
whether  or  not  to  strike  out,  on  motion,  evi- 
dence which  has  been  admitted  without  ob- 
jection. The  motion  to  direct  a  verdict  was,' 
in  effect,  a  request  to  strike  the  testimony  as 
to  ownership,  objection  to  which,  as  indicat- 
ed, had  not  been  Interposed.  Dodbtless  be- 
cause the  evidence  was  before  the  Jury  with- 
out objection,  the  court  overruled  the  motion 
for  a  directed  verdict  which  was  based  on 
the  ground  that  there  was  no  evidence  as  to 
ownership.  In  this  the  trial  court  was  not 
In  error. 

t2]  It  Is  next  urged  that  no  criminal  Intent 
was  proven,  but  that,  on  the  contrary,  the 
evidence  disclosed  that  the  appellant  acted  In 
good  faith,  under  the  belief  ttiat  the  buUding 
.in  question  was  located  on  his  own  land. 
Generally  speaking,  a  crime  is  not  commit- 
ted if  the  mind  ot  the  person  doing  the  un- 
lawful act  is  innocent,  and  therefore  it  is 
stated  that  a  guilty  Intent  must  be  proved. 
A  guilty  Intent,  however,  may  be  inferred 
from  the  act,  and  such  Inference  is  one  to  be 
drawn  by  the  Jury  and  not  an  implication  of 
law  to  be  applied  by  the  court  8  R.  C.  L.  fll. 
Cyc.  lays  down  the  rule  In  the  following  lan- 
guage: 

"As  a  general  rule,  where  an  act  is  prohibited 
and  made  punishable  by  statute,  the  statute  is 
to  be  construed  in  the  li^bt  of  the  common 
law  and  the  existence  of  a  criminal  intent  is  es- 
sentiaL"  12  Cyc.  148.  Bishop  on  Stat  Crimes, 
I  182. 

T1>e  offense  diarged  against  appellant  was 
based  -apoa  a  statute, '  and,  assuming  that 


criminal  intent  must  be  shown,  yet  It  does 
not  appear  that  appellant  has  Just  ground 
for  complaint.  So  far  as  the  record  in  this 
case  discloses,  there  Is  no  question  but  that 
he  was  removing  the  building  from  land  not 
owned  by  him,  a  fact  which  the  Jury  could 
assume  or  infer  was  known  to  him,  and  from 
which  drcumatanees  the  Jury,  in  our  opinion, 
would  be  Justified  la  assuming  ^at  he  In- 
tended to  injure  the  property  of  the  Fair  As- 
sociation, the  owner  of  the  building.  Other 
evidence  tended  to  bring  home  to  him  a 
knowledge  oC  the  facts  Inconsistent  with  a 
lack  of  intent  Therefore  appellant  has  no 
right  to  complain,  and  cannot  be  heard  to 
say  that  his  gruilty  Intent  has  not  been  direct- 
ly proven,  as  the  jury  can  doubtless  find  the 
existence  of  such  Intent  from  all  the  facts 
and  circumstances  connected  with  the  trans- 
action. 

It  is  finally  argued  that  there  is  no  sub- 
stantial evidence  warranting  a  verdict  of 
guilty.  After  an  examination  of  the  record 
wie  cannot  agree  with  this  contention,  but 
must  hold  that  there  Is(  substantial  evidence 
to  support  the  verdict 

The  Judgment  of  the  district  court  Is  there- 
tote  afilrmed,  and  It  Is  so  ordered. 

PABKER  and  BOBBBXS,  33.,  concur. 


BOARD    OP    BJDUCATION    OF    CITI    OF 

R0SWE5LL  V.  CITIZENS'  NAT.  BANE 

-     OF  ROSWHLL  et  aL    (No.  2121.) 

(Supreme  Court  of  New  Mexico.    Aug.  28, 

1»17.    Rehearing  Denied  Oct  1, 1917.) 

(SyUabus  iy  the  Court.) 

1.  Schools  and  School  Dibtbicts  $=>97(6) 
—Issuance  or  Bonds— Pboceedinos—Stat- 
xnK. 

Sections  4901  and  4902,  Code  1915,  con- 
strued. Seld,  that  such  sections  prescribe  the 
procedure  to  be  followed  by  both  rural  school 
districts  and  municipal  school  districts  in  the 
issuabce  of  Iwnda  for  the  school  buildings. 

2.  Statutes  4=3l29,  149— Bepxai,  — Satutg 

jClpAUSE. 

In  repealing  or  amending  a  statute  the  Leg- 
islature may  save  the  old  statute  for  spedfied 
purposes  by  an  appropriate  saving  clause  in  the 
repealing  or  amending  act 

3.  sovools  and  sosool  distbiois  «=397(4v-. 
Issuance  of  Bonds— Edleotion—Reoistka- 
TioN  OF  Vonots. 

In  eleotions  held  for  the  purpose  of  deter- 
mining whether  a  municipal  school  district  shall 
issue  and  sell  bonds  no  registration  OE  voters  is 
required. 

4.  SoHooiA  AND  School  Distbicts  4=997(4) — 
Issuance  of  Bonds— Notice  of  Election- 
Statute. 

The  statute  (section  1977,  Code  1916),  which 
requires  notice  of  an  election  to  be  given  by  pub- 
lication "ten  days  before  the  election,"  is  direc- 
tory, and  audi  notice  is  sufficient,  even  though 
the  first  insertion  of  the  same  is  made  more  than 
ten  days  before  the  election. 

5.  Schools  and  School  Distbiots  <8=»97(4)— 
Issuance  or  Bonds  —  Election  —  Pboce- 
dube. 

Under  section  4902,  Code  1915,  lie  election 
for  voting  upon  school  bonds  should  be  called, 
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held,  and  conducted  In  the  same  manner  as 
school  officials  are  elected,  In  so  far  as  such  pro- 
cedure ia  applicable. 

Appeal  from  District  Court,  Chares  Coun- 
ty; Richardson,  Judge. 

Action  for  iq>eciflc  performance  by  the 
Board  of  Education  of  tJhe  City  of  EosweU 
against  the  Citizens'  National  Bank  o'f  Bos- 
well,  K  M.,  and  the  First  National  Bank  of 
Boewell,  N.  H.  Decree  for  plaintiff,  and 
defendants  appeaL    Affirmed. 

On  the  20th  day  of  February,  1017,  the 
board  of  education  of  the  city  of  Roewell, 
this  state,  passed  a  resolution  setting  forth 
that  the  school  buildings  in  school  district 
No.  1,  Chaves  county,  were  crowded  Ijeyond 
their  capacity  for  conditions  of  health  and 
effectlTe  work,  and  that  additional  school 
buildings  and  facilities  were  necessary  to 
properly  accommodate  the  pupils.  The  reso- 
lution further  declared  that  said  board  was 
without  funds  for  the  construction  of  addi- 
tional building  facilities,  and  must  therefore 
resort  to  the  borrowing  power  of  the  district, 
and,  further,  that  said  board  found  and  de- 
clared that  the  qualified  electors  of  said  dis- 
trict might  authorize  the  issuance  of  nego- 
tiable coupon  bonds  to  the  amount  of  $100,- 
000  for  the  purpose  of  erecting  additional 
public  school  buildings  for  the  use  of  said 
district;  wherefore  it  was  resolved  that 
there  be  submitted  to  the  qualified  electors 
of  such  district  for  their  approval  or  disap- 
proval the  question  of  Issuing  bonds  in  the 
aggregate  amount  of  $100,000,  and  that  the 
mayor  of  the  city  of  Boswell  be  requested 
forthwith  to  call  a  special  election  for  the 
purpose  of  submitting  the  question  of  issuing 
the  negotiable  coupon  bonds  of  the  district 
in  said  aggregate  amount  of  $100,000.  On 
the  same  day  the  appellee  board  addressed 
4  request  to  the  mayor  and  the  city  council 
of  the  dty  of  Boswell,  asking  that  the  mayor 
issue  a  proclamation  for  an  election  to  be 
held  on  the  first  OMesday  In  April,  1917,  at 
the  same  time  as  the  regular  election  of 
members  of  said  board  of  education,  for  the 
purpose  of  submitting  to  the  qualified  elec> 
tors  of  school  district  No.  1  the  following 
question: 

'Vhall  the  board  of  education  of  the  cil7  of 
Boswell,  N.  M.,  incur  an  indebtedness  and  issue 
its  negotiable  coupcm  bonds  to  the  amount  of 

t  100,000  due  not  less  than  20  nor  more  tiian 
0  year*  after  date  and  redeemable  at  the  pleas- 
ure of  said  district  at  any  time  after  10  years 
from  their  date  at  the  option  of  said  board  of 
education,  and  bearing  intereet  at  a  rate  not 
exceeding  5  per  centum  per  annum,  payable 
semiannually,  for  the  purpose  of  erecting  and 
completing  suitable  school  buildings  in  and  for 
said  school  district  No.  1?" 

Pursuant  to  said  request  the  mayor  of 
Boswell,  on  March  3,  1917,  issued  his  proc- 
lamation  of  election,  submitting  to  the  voters 
of  school  district  No.  1,  Chaves  county,  the 


question  of  issuing  bonds,  as  requested  by 
appellee ;  said  proclamation  was  published  in 
two  daily  papers  of  Boswell,  N.  M.,  as  fol- 
lows: In  the  Boswell  Evening  News  In  its 
issues  of  MarcE  3,  10,  14,  17,  19,  20,  and  24, 
and  in  the  Boewell  Becord  In  Its  issues  of 
Mardi  3,  10,  17  and  24;  the  electi<Mt  being 
called  for  the  Sd  day  of  April,  1917.  On  said 
March  3d  the  city  council  of  Boswfell,  by 
resolution,  designated  the  places  for  holdinir 
said  election  In  the  yarious  wards  of  the  dty 
and  territory  attached  for  sdiool  purposes, 
and  appointed  the  Judges  and  clerks  of  elec- 
tion which  were  the  same  as  named  and  des- 
ignated in  the  mayor's  prodamation.  And 
on  said  March  3d  the  city  council  passed  a 
resolution  appointing  boards  of  re^tration 
for  the  several  wards  and  voting  places  of 
said  school  district,  for  the  purpose  of  regis- 
tering the  names  of  all  qualified  electors  en- 
titled to  vote  at  the  bond  election  called  for 
the  3d  day  of  AprU,  1917. 

Beglstratlon  of  voters  was  made  by  the 
boards  of  registration  so  appointed,  and  in 
accordance  with  the  proclamation  of  the  may- 
or an  election  was  hdd  In  said  school  'dto^ 
trlct  Na  1,  April  3,  1917,  and  the  question 
submitted  to  the  qualified  electors  thereof,  by 
ballot,  of  issuing  bonds,  the  question  being 
submitted  in  the  form  embodied  In  the  re- 
quest to  the  mayor  to  call  the  election,  aa 
above  set  forth.  The  returns  of  said  elec- 
tion were  made  to  the  dty  clerk  of  Boswell 
on  AprU  6, 1917,  and  the  mayor  and  clerk  of 
said  dty  canvassed  such  returns,  finding 
that  903  votes  were  cast  in  favor  of  the  issu- 
ance of  bonds  and  102  votes  against  the  is- 
suance; and  on  the  same  day  the  mayor  and 
clerk  filed  with  the  appellee  board  thdr  cer- 
tificate as  to  the  result  of  said  election, 
whereupon  appellee,  on  AprU  13tb,  following, 
passed  a  resolution  redting  the  several  steps 
theretofore  taken  for  the  holding  and  re- 
turns of  such  election  and  resolving  that  the 
proposition  to  issue  the  negotiable  coupon 
bonds  of  safd  school  district,  as  proposed, 
had  been  adopted  and  afiirmatlvely  voted  for 
by  a  majority  of  the  qualified  electors  of 
school  district  No.  1,  Chaves  county,  and  that 
said  board  of  education  was  authorized  to 
issue  its  bonds  accordingly.  On  the  same  day 
the  appellee  adopted  a  foira  for  such  bonds 
and  for  the  coupons  to  be  attadied  thereto, 
providing  that  principal  and  interest  should 
be  payable  at  the  banking  bouse  of  Kounts 
Bros,  in  the  dty  of  New  York,  V.  S.  A.,  and 
should  bear  date  June  1, 1917,  bearing  S  per 
cent  interest  from  date,  and  otherNvlse  con- 
forming to  the  requirements  and  Umitations 
set  forth  in  the  baUot  submitted  to  the  vot- 
ers as  aforesaid. 

On  the  14th  day  of  AprU,  1917,  the  county 
treasurer  of  Chaves  county,  N.  M.,  caused  to 
be  published  a  notice  of  the  sale  of  such 
bonds  to  take  place  on  the  24th  day  of  May, 
before  the  west  door  of  the  courthouse  in 
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BosweU,  at  which  time  said  bonds  would  be 
offered  to  the  highest  bidder  for  cash.  Said 
notice  was  published  In  four  snooessire  is- 
snes  of  a  weekly  newspaper  and  once  each 
week  for  four  succesBlve  weeks  In  two  dally 
newspapers  published  at  BosweU,  N.  IiL  On 
said  May  24th,  at  the  place  named,  said  bonds 
were  offered  for  sale  and  the  appdlants  bid 
par,  subject  to  a  previous  understanding 
with  aM)eUee  and  said  county  treasurer  that 
such  bonds,  when  issued,  would  be  valid  and 
iOiould  be  legal  and  subsisting  obligations  of 
school  district  No.  1,  Chaves  county. 

A  written  contract  q;)eclfying  the  under- 
standing and  agreement  between  the  parties 
was  made  on  the  25th  day  of  .May,  191T, 
signed  by  both  appellee  and  appellants  and 
by  the  county  treasurer  of  Chaves  county, 
setting  forth  that  the  appellants  had  bought 
said  bonds  at  par  atfd  how  payment  therefor 
should  be  made.  The  contract  further  pro- 
vided that  the  purchasers  should  cause  the 
bonds  and  coupons  to  be  prepared  and  print- 
ed at  their  own  expense,  and  that  said  sale 
was  on  amdltlon  that  the  procecidlngs  lead- 
ing up  to  the  issuance  of  the  bonds  should 
be  approved  by  the  attorneys  of  said  purchas- 
er. Both  the  complaint  and  answer  in  the 
case  agree  on  the  pr(q;x>Bitlon  that  the  pur- 
pose of  having  the  bonds  submitted  to  attor- 
neys for  approval  was  In  order  to  determine 
their  validity,  and  the  complaint  alleges  that 
the  purchasers  have  repudiated  their  agree- 
ment on  the  pretend^  ground  that  said  bonds 
are  not  valid,  and  are  not  enforceable  obli- 
gations against  said  sdiool  district  No.  1. 

On  the  4th  day  of  August,  ldl7,  the  said 
board  of  education  filed  its  complaint  In  the 
district  court  of  CSiaves  county  against  the 
Oltizens*  National  and  First  National  Banks 
of  Roswell,  praying  specific  performance  of 
the  foregoing  contract,  and  In  the  complaint 
the  foregoing  proceedings  are  fully  set  forth. 
On  the  same  day  the  defendants,  appellants 
here,  answered,  setting  up:  First,  that  the 
Section  on  the  bond  Issue  was  not  called, 
notice  thereof  given  and  results  certified  by 
the  plaintiff,  appellee  here ;  second,  that  the 
ptoclamatiMt  of  notice  of  election  was  pub- 
llsbed  in  one  dally  newspaper  seven  times, 
and  In  another  daily  newq>aper  four  times 
ptlor  to  the  date  of  election  and  subsequent 
to  the  calling  thereof,  and  was  not  otherwise 
published;  and,  third,  that  said  bonds  were 
ctfeied  for  sale  through  the  county  treasurer 
of  Chaves  county  on  the  understanding  and 
agreement  with  appellants  that  the  bonds  to 
t)e  Issued  and  delivered  would  be  valid  and 
subsisting  obligations  of  school  district  Na 
1,  Chaves  county,  and  pursuant  to  such  under- 
standing and  agreement  the  contract  In  suit 
was  entered  Into  to  «iable  the  appellants  to 
submit  the  validity  of  such  bonds  to  a  com- 
petent attorney.  The  answer  alleges  that 
the  proposed  bonds  would  not  be  valid  and 
snbeisting  obligations  of  said  school  district 
Na  1,  but  are  worthless  and  have  no  value, 


and  Miat  there  Is  a  want  of  consideration 
for  the  agreement  made  to  purchase  same. 

There  was  a  stipulation  made  and  filed  by 
the  parties  setting  forth  that  the  voters  of 
school  district  No.  1  had  actual  notice  of 
the  bond  election,  and  setting  forth  the  dates 
when  notices  of  Section  were  published  in 
the  daily  papers.  Thereupon  the  plaintiff 
appellee  here,  moved  for  judgment  on  the 
pleadings,  and  on  the  11th  day  of  August, 
1917,  an  opinion  was  rendered  by  Hon.  Gran- 
ville A.  Richardson,  judge  of  the  district 
court,  sustaining  the  validity  of  the  bonds. 
A  decree  was  rendered  in  accordance  with 
his  opinion  for  the  specific  enforcement  of 
the  contract  sued  on,  dated  August  13,  1917, 
from  which  the  defendants  In  the  case  have 
perfected  an  api)eal  to  this  court. 

W.  A.  Dunn,  of  Roswell,  for  appellants. 
B.  D.  Bowers,  of  Roswell,  for  appellee. 

ROBERTS,  J.  (after  stating  the  facts  as 
above).  The  purpose  of  this  action  In  the 
court  below  was  to  secure  a  judicial  de- 
termination as  to  whether  or  not  the  bonds 
ivoposed  to  be  issued  by  the  dty  of  Roswell 
were  authorize  by  law  and  issued  in  ac- 
cordance therewith.  Appellants  are  willing 
and  desirous  of  purchasing  the  bonds  and 
fulfilling  their  contracts  if  there  is  legal  au- 
thority for  their  Issuance,  and  the  steps  re- 
quired by  law  to  be  taken  to  make  such  bonds 
valid  and  legal  obligations  of  the  school  dis- 
trict have  been  compiled  with.  The  unoer* 
talnty  In  the  matter  was  occasioned  by  the 
adoption  of  the  Code  of  1916,  whldi  omlttdd 
the  specific  provision  theretofore  made  by 
the  Legislature  of  1891  and  carried  forward 
into  the  Compilation  of  189T,  as  sections 
1584,  1586,  1586,  and  1S87.  Section  1  of 
chapter  81  of  the  Laws  of  1905,  and  section 
1542,  O.  L.  1897,  were  carried  forward  into 
the  Code  as  sections  4901  and  4902.  Section 
4901,  as  stated,  was  originally  section  1  of 
chapter  81,  Laws  1905,  whldi  was  an  amend- 
ment to  section  1541,  0.  L.  1897.  The  two 
sectloas  in  question,  carried  forwaiU  Into  the 
Code,  read  as  follows: 

"Sec.  4901.  That  school  dh-ectors  sbaJl  have 
power  and  authority  to  borrow  money  for  the 
purpose  of  erecting  and  complertine  school  hous- 
es by  issuing  negotiable  bonds  of  the  district,  to 
run  any  period  of  not  leas  than  twenty  years 
nor  exceeaiug  thirty  years,  drawing  interest  at 
the  rate  of  not  to  exceed  six  per  centum  per 
annum,  with  interest  payable  semi-annually  or 
annually,  at  such  place  as  the  board  of  direc- 
tors iasoing  the  same  may  direct,  which  said  in- 
debtedness shall  be  binding  and  obligatory  on 
the  school  districts  for  the  use  of  which  said 
loan  shall  be  made." 

"Sec.  4902.  The  directors  of  any  adiool  dis- 
trict may  sulmiit  to  the  voters  of  their  district 
at  the  regular  or  any  special  election  called  for 
that  purpose,  tho  question  of  issuing  bonds,  giv- 
ing the  same  notice  of  such  meeting  as  is  now 
required  to  be  given  for  the  election  of  directors, 
and  the  amount  proposed  to  be  raised  by  the 
sale  of  such  bonds,  which  question  shall  be  voted 
upon  by  the  qualified  electors  of  the  district, 
and  if  a  majority  of  all  the  votes  cast  upon  that 
qnestion,  be  in  favor  of  the  ksna  of  suck  bonds. 
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then  Bald  board  sball  issue  bonds  to  the  amouat 
voted,  in  denominatioiis  of  not  less  than  twen- 
ty-five dollars,  nor  exceeding  five  hundred  dol- 
lars, due  not  less  than  twenty,  nor  more  than 
thirty  years  after  date,  and  redeemable  at  the 
pleasure  of  the  district  at  any  time  after  ten 
years,  which  said  bonds  sball  be  given  in  the 
name  of  the  district  issuing  them  and 'shall  be 
signed  by  the  president  of  the  board  of  directors 
and  approved  by  the  county  superintendent  and 
be  delivered  to  the  county  treasurer,  taking  his 
receipt  therefor;  and  said  county  treasurer 
shall  advertise  for  the  sale  of  said  bonds  to  the 
highest  bidder,  in  at  least  four  issues  of  some 
weekly  paper  published  in  his  county,  or  an  ad- 
joining county,  and  shall  countersign  said  bonds 
when  negotiated:  the  county  treasurer  shall 
place  the  proceeds  of  such  sale  of  bonds  to  the 
credit  of  the  proper  district,  to  be  paid  out  as 
provided  for  in  the  manner  of  special  district 
tax.  The  county  treasurer  shall  stand  charged 
upon  his  official  bond  with  all  bonds  that  may 
be  delivered  to  him,  hut  any  bond  or  bonds  not 
sold  may  be  returned  to  the  district  and  the 
treasurer  credited  with  the  same:  Provided- 
that  if  such  bonds  are  issued  for  the  building  of 
a  schoolhouse,  that  the  contractor  constructing 
the  same  may  receive  in  payment,  such  bonds  at 
their  face  value,  or  at  the  price  offered  by  the 
highest  bidder:  Provided,  further,  that  none  of 
such  bonds  shall  be  sold  for  less  than  ninety 
cents  on  the  dollar." 

In  1912  the  Legislature,  by  section  1  of 
chapter  13,  Laws  1912,  provided  as  follows: 

"That  everj  school  district,  whether  organiz- 
ed under  the  name  of  'school  district"  or  under 
the  name  of  'board  of  education,'  shall  have  pow- 
er and  authority  to  borrow  money  for  the  pur- 
pose of  erecting  and  furnishing  schovl  buildings 
and  purchasing  school  grounds,  but  such  power 
or  authority  shall  exist  only  when  the  proposi- 
tion to  create  the  debt  shall  have  been  submit- 
ted to  the  qualified  electors  of  the  district,  and 
approvad  by  a  majority  of  those  voting  thereon. 
jTo  such  school  district  shall  ever  become  indebt- 
ed in  an  amount,  including  existing  indebted- 
ness, exceeding  six  per  centum  on  the  assessed 
valuatiKHi  of  the  taxable  property,  within  the 
district  as  shown  by  the  preceding  graieral  as- 
sessment." 

And  this  section  was  carried  forward  Into 
the  Code  as  section  4903.  The  above  i«ovl- 
sion  was  evidently  made  for  the  purpose  of 
conferrint;  authority  upon  school  districts 
and  boards  of  education  to  incur  Indebted- 
pess  for  the  purposes  named.  In  the  case  of 
Lanlgan  v.  Town  of  Gallup,  17  N.  M.  627, 
131  Pac.  997,  this  court  held  that  sections 
12  and  13  of  article  9  of  the  state  Constitu- 
tion did  not  confer  the  power  upon  munlcl- 
pellties  to  contract  Indebtedness  independent 
of  legislative  antborizatlon,  and  it  is  appar- 
ent that  the  above  statute  was  Intended  to 
specifically  authorize  the  creation  of  an  In- 
debtedness for  the  purposes  named..  Thus 
we  find  in  the  statute  authorization  for  the 
creation  of  an  Indebtedness,  and  the  question 
now  for  determination  is  whether  or  not 
sections  4901  and  4802  provide  the  method 
of  procedure  for  the  creation  of  such  an  In- 
debtedness. Another  question  to  be  later 
considered  is  whether  or  not  such  sections 
still  remain  in  force  In  so  far  aa  school  dis- 
tricts within  Incorporated  cities  and  towns  j 
are  concerned. 

[1]  We  will  first  consider  the  question  as 
to  whether  or  not  these  two  sections  ai^ly 


to  8<diooI  dlsMcts  within  Incorporated  dtiee 
and  tovrns.  In  1891  the  Legislature,  by  chap.- 
ter  25,  Laws  1891,  passed  an  act  establishing 
common  schools  in  the  territory  of  New  Mex- 
ico and  creating  the  office  of  superintendent 
of  public  instruction.  This  act  made  no  dis- 
tinction between  school  districts  within  in- 
corporated  dtles  and  towns  and  rural  dis- 
tricts. The  school  affairs  within  such  dis- 
tricts were  to  be  managed  by  school  direc- 
tors, three  In  number,  and  the  manner  and 
method  of  their  election  were  provided  for. 
Sections  28  and  28  of  the  act  in  quqstioa 
were  the  originals  of  sections  4901  and  4902, 
Code  1915.  Section  2S  was  amended  by  the 
Legislature,  of  1905,  as  above  stated,  and 
some  slight  changes  were  made  by  the  com- 
pilers of  the  Code  of  1915  in  section  29. 
Chapter  25  was  approved  February  12,  1891, 
The  same  Legislature,  by  chapter  77,  amend- 
ed chapter  25  by  adding  to  the  same  36  sec- 
tions. Some  of  these  sections  were  general 
sections  applying  to  both  rural  and  munici- 
pal school  districts.  Section  6  of  the  amend- 
atory act  provided  that  all  dtles  and  towns, 
then  or  thereafter  organized,  should  be  gov- 
erned by  the  provisions  of  "this  act"  Sec- 
tion 8  provided  for  the  attaching  to  such 
dty  or  town,  for  school  purposes,  of  adjacent 
rural  territory;  section  9  provided  that  the 
public  schocda  of  each  city  should  be  a  body 
corporate,  by  the  name  and  style  of  the 
"Board  of  education  of  the  dty  (or  town)  of 

of  the  territory  of  New   Mexico"; 

section  12  provided  for  the  election  at  each 
annual  dty  or  town  election,  of  the  board  of 
education  consisting  of  two  members  from 
each  ward,  elected  by  the  qualified  voters 
thereof,  one  of  whom  should  be  elected  an- 
nually, and  to  hold  office  for  a  term  of  two 
years.  The  remaining  provisions  of  the  act 
had  to  do  with  the  management  of  schools 
within  incorporated  dtles  and  towns  and 
the  conduct  of  the  affairs  of  the  board  of 
education.  That  the  territory  embraced 
within  the  limits  of  a  munldpal  school  dis- 
trict comes  within  the  provisions  of  a  gen- 
eral statute  relating  to  school  districts  was 
decided  by  this  court  in  the  case  of  State 
National  Bank  of  Clayton,  not  yet  reported. 
Section  29  of  the  amendatory  act  of  1891 
prescribed  the  method  to  be  followed  by 
munldpal  schools  in  issuing  bonds.  This 
section  reads  as  follows: 

"Any  dty  or  incoriwrated  town  in  this  terri- 
tory  which  shall,  by  the  action  of  its  common 
council,  trustees  or  school  directors,  have  pur- 
chased any  ground  and  building  or  buildings,  or 
may  hereafter  purchase  any  ground  and  build- 
ing or  buildings,  or  has  commenced  •  *  • 
the  erection  of  any  building  or  buildings  for 
school  purposes,  or  which  shall  have  by  its 
school  directors,  common  council  or  trustees, 
contracted  any  debts  for  the  erection  of  such 
buildings,  or  the  purchase  of  such  ground  and 
building  or  buildings,  or  such  school  directors, 
trustees  or  common  council,  shall  not  have  the 
necessary  means  with  whidi  to  complete  such 
building  or  buildings,  or  to  pay  for  the  purchase 
of  such  ground  and  building  or  buildings,  or  pay 
such  debt,  may  on  filing  by  the  school  directors, 
tmsteetf   or  cottimon   council,   of  said   city   oi 
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town  of  a  report  nnder  dath  with  the  bdurd  of 
«ducati(Hi.of  ■nch  city  or  town,  abowing  the  es^ 
timated  or  actual  cost  of  any  such  ground  and 
building  or  bnildlnss,  or  the  amount  required  to 
complete  such  buildinr  or  buildings,  •  •  •  or 
the  amount  of  such  diebt,  it  shall  be  lawful  tor 
the  board  of  tdacation  to  order  an  election  for 
the  issuing  of  bonds  of  said  school  district  in 
said  city  or  town,  to  an  amount  to  liquidate 
such  proposed  indeotednees.  And  the  said  board 
of  educatimi  are  hereby  authorized  and  empow- 
ered to  issue  such  bonds  in  conformity  with  the 
requirements,  and  in  like  manner  that  school 
bonds  are  issued.  And  said  board  of  education 
are  authorised  and  empowered  to  issue  bonds 
to  raise  funds  for  the  parcfaase  of  sdiool  site  or 
sites,  or  to  erect  a  suitable  building  or  buildings 
thereon,  or  to  fund  any  bonded  indebtedness  for 
tchool  purposes  of  such  city  or  town :  Provid- 
ed, that  no  bonds  shall  be  issned  until  the  que»- 
tlmi  shall  be  snomitted  to  the  people  and  a  ma- 
jority of  the  qualified  electors  who  shall  vote 
on  the  question,  at  an  election  called  for  that 
purpose,  ^all  hav*  declared  by  their  votes  in 
favor  of  issuing  such  bonds.  The  rate  of  inter- 
est on  such  bonds  shall  not  exceed  six  per  cent. 
p«r  annum,  payable  annually  or  semi-annually, 
at  such  place  as  may  be  mentioned  upon  the  face 
of  said  bonds,  which  bonds  shall  be  payable  in 
not  less  than  twenty  years,  nor  more  than  thirty 
years  from  their  date,  and  the  board  of  educa- 
tion is  herehy  authorized  and  empowered  to  sell 
such  bonds  at  not  less  than  par." 

Prior  to  1891  there  was  no  separate  provi- 
sion made  by  the  lieglslature  for  municipal, 
school  districts;  the  schools  in  each  district 
being  managed  by  a  board  of  three  directors. 
The  statute,  as  It  stood  prior  to  1891,  author- 
ized school  directors  to  erect  necessary  pub- 
lic buildings  In  each  Bchool  district,  Cities 
and  towns,  by  their  common  council,  had  the 
tight  to  erect  all  needful  public  buildings  and 
evidently,  under  this  i)ower,  such  municipali- 
ties had  been  erecting  public  school  buildings, 
The  law,  as  It  then  stood,  required  the  elec- 
tion of  three  school  directors  In  each  voting 
prednct  In  the  state  and  the  erection  of 
needful  school  buildings  therein.  Thla  provi- 
sion civldently  was  not  snlted  to  the  school 
affairs  In  Incorporated  dtlea  and  towns 
where  there  might  be  two  or  m(>re  voting  pre- 
dncts  and  necessity  only  for  one  school  build- 
ing. For  this  reason,  apparently,  cities  and 
towns  had  proceeded  under  the  general  pow- 
er granted  to  the  hoard  of  trnstees  or  common 
council  to  erect  school  bulldlnfis.  In  1891, 
when  the  Legislature  enacted  the  compre- 
hensive school  law  referred  to,  It  will  be  ob- 
served that  In  section  29,  quoted  supra,  pow- 
6t  to  provide  necessary  school  buildings  antl 
to  Jssue  bonds  therefor  was  conferred  upon 
botii  the  common  council  or  board  of  trustees 
an,d  the  school  directors.  The  lieglslature 
evidently  recognized  that  dty  councils  or 
boards  of  trustees  had  theretofore  purchased 
grbund  and  erected  building  or  building^ 
thereon  for  school  purposes,  and,  as  sttLted, 
power  was  conferred  upon  thepii  thereafter 
to  do  so.  ■  The  exercise  of  the  power  was 
not  in  any  substantial  manner  different  from 
that  Conferred  upon  school  directors  In  the 
prior  act,  except  the  tight  of  the  common 
coundl  or  board  of  tifustees  to  act  in  the 
premises. 


In  1915,  when  the  Code  was  adopted,  all' 
the  school  laws  were  gathered  together  under 
ode  chapter  and  evidently,  In  the  judgment  of 
the  Legislature,  no  necessity  existed  for  con- 
tinuing the  power  In  dty  coundls  or  boards 
of  trustees  to  erect  public  btilldlngs  for  school 
purposes  and  Issue  bonds,  or  Initiate  pro- 
ceedings for  that  purpose.  The  wisdom  of 
the  Zjeglslature  In  this  regard  Is  apparent, 
for  under  said  section  29  there  was  a  divided 
responsibility  In  the  matter  and  needless  con- 
flict might  result ;  for  example,  suppose  that 
the  board  of  education  should  desire  the' 
erection  of  a  school  building  la  a  certain  lo- 
cality, while  the  members  of  the  dty  coundl 
should  dedde  that  It  should  be  erected  else- 
where. The  board  of  education  might  pro- 
ceed under  Its  powiaa-  while  the  dty  coundl 
at  the  same  time  would  erect  a  building  de- 
sired by  It  The  continuance  of  the  power 
In  tho  dty  coundl  or  board  of  trustees  could, 
of  course,  accomplish  no  good  purpose,  for 
boards  of  educatlMt  in  sudi  mnnldpallMes 
were  the  Instrumentalltlefl  created  by  law  to 
manage  the  school  afCalrs  and  this  board  had 
ample  power,  under  certain  restrictions,  to 
erect  buildings  and  Issue  IxHids.  For  this  rea- 
son we  think  that  the  Legislature,  In  1915, 
when  It  adopted  the  Code^  drc^ped  out  the  pro- 
visions contained  in  said  section  29  and  car- 
ried forward  only  the  general  provisions, 
heretofore  quoted,  making  sudi  changies  there- 
in as  were  necessary  to  the  exercise  by  boards 
of  education  of  the  rights  and  powers  therein 
contained.  As  to  the  proper  rule  for  constru- 
ing statutes,  this  court  said  in  the  case  of 
Lanlgan  v.  Town  of  Gallup,  17  N.  H.  039, 131 
Pac.  1001: 

"Bvery  statute  or  constitutional  provision 
must  be  construed  with  reference  to  the  object 
intended  to .  be  acoomplished  b^  it,  and  as  al- 
ready said.  In  order  to  ascertain  this  object,  it 
is  prober  to  consider  the  occasion  and  necessity 
for  this  enactment  If  the  purpose  and  well- 
ascertained  object  of  a  statute  or  constitutional 
provision  is  inconsistent,  with  the  precise  words, 
the  latter  must  yield  to  the  controlling  influence 
of  the  will  of  the  lawmaking  power,  resulting 
from  the  whole  act  or  the  entire  Constitution. 

In  the  case  mentioned  we  quote,  with  ap- 
proval, an  excerpt  from  the  case  of  Bailey  v. 
State,  163  Ind.  165,  71  N.  E.  655: 

"When  the  Intent  and  purpose  of  fhe  act  is 
thus  made  clear  and  consistent,  and  the  act  is 
calculated  to  effect  the  obvious  purpose,  nece»- 
sary  words  may  be  implied,  and  words  limited 
or  enlarged  in  tpeaning,  and  the  ordinary  mean- 
ing of  words  and  phrases  required  to  yield  to 
the  construction  which  upholds  and  makes  efCec- 
tivs  the  legislation." 

With'  Ijiese  rtdea  ot  construction  in  mind. 
It  is  evident  that  tfee  Legislature  meant  tltet 
Section  4902  of  the  Code  should  be  a  guide 
for  both  municipal  and-  rural  schools.  Bear- 
ing In  nflnd  that  there  had  been  full  and  am- 
ple procedure  outlined  by  sections  1642  and 
1J*4,  C.  L.  1897,  for  the  issuing  of  bohds  by 
rural  and  municipal  schools,  respectively, 
and  that  section  1642,  with  the  modifications 
already  mentioned,  was  carried  forward  Ihto 
the  1916  Code,  and  section  1584,  which  was 
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BecUon  29  of  die  unendatoiy  act  of  1891, 
was  entirely  omitted  tberefrom,  It  Is  not  con- 
ceivable tliat  the  Legislature  Intended  to 
leave  rural  schools  the  means  of  carrying 
out  their  power  to  borrow  OMmey  as  given  by 
section  4903  of  the  Code,  and  by  the  same  act 
to  deprive  municipal  schools  of  every  means 
of  availing  themselves  of  the  same  borrowing 
power  given  in  the  same  manner.  To  the 
contrary  the  reasonable  view  is  that  the  Leg- 
islature saw  that  they  could  make  one  provi- 
sion for  all  districts  and  thereby  simplify  the 
system  by  so  mahlng  the  provision  general 
in  Its  nature.  The  fact  that  the  very  first 
words  of  the  section  mentioned  are  that  the 
directors  of  awy  school  district  may  submit 
to  the  voters,  etc.,  is  persuasive  of  this  view. 
As  stated,  the  fact  that  the  word  "directors" 
la  used  means  very  Uttl&  This  same  word  is 
used  at  various  places  in  the  statutes  in  such 
connection  that  it  could  not  but  be  held  to 
apply  to  the  directors  of  both  rural  and  mu- 
nicipal schools.  The  word  means  simply  the 
officers  who  have  in  charge  the  afTairs  of  the 
schools.  As  verification  of  this  view  we  re- 
fer to  the  case  of  Mayes  v.  Bassett,  17  N.  M. 
193,  125  Pac.  609,  in  which  this  court  was 
called  to  construe  section  1681,  C.  L.  1897, 
which  is  now  section  4893  of  the  Code.  The 
section  referred  to  was  originally  enacted  in 
1891,  and  was  section  26  of  chapter  77,  to 
whlcii  we  have  referred.  The  chapter,  as 
originally  passed,  was  ostensibly  for  the  pur- 
pose of  governing  municipal  schools,  and 
such  being  the  case  the  contention  was  made 
that  the  section  could  have  no  refersice  to 
rural  schools.  The  act,  as  we  have  stated, 
was  an  amendment  to  the  former  act  of  that 
session  of  the  Legislature,  and  referring  to 
these  two  acts  the  court  said: 

"A  careful  ezHmlnation  of  both  acts  further 
discloses  that  these  sections  which  are  general 
in  their  scope  or  application  were  apparently  in- 
tended by  ue  Legislature  to  apply  to  all  com- 
mon schools:  reference  to  the  provisions  as  to 
poll  tax  and  compulsory  attendance  verifying 
this  statement." 

As  further  verifying  these  facts  reference 
may  be  had  to  section  4899  relating  to  in- 
surance in  which  it  is  said  that  the  board  of 
directors  of  any  school  district  is  empowered 
to  insure  buildings.  Could  it  be  said  that 
this  section  applies  .solely  to  rural  schools, 
and  that  there  is  no  provision  of  law  requir- 
ing municipal  school  directors  to  insure  build- 
ings? Likewise,  section  4867  of  the  Code  re- 
quires the  directors  of  schools  in  the  several 
districts  in  the  state  to  take  the  census,  and 
would  it  be  reasonable  to  say  that  because 
tbe  word  "directors"  is  used  that,  therefore, 
the  law  does  not  require  the  census  to  be 
tak«i  in  municipal  districts  also?  Section 
4919  provides  that  school  district  property 
shall  not  be  transferred  by  school  boards  ex- 
cept upon  the  petition  by  a  majority  of  the 
electors,  and  is  it  to  be  said  that  this  applies 
to  rural  districts  and  not  to  municipal  or 
vice  versa? 

The  moie  reasonable  view  Is  that  atftioit. 


4902,  as  well  as  all  other  sections  of  cbapter 
99  of  tbe  Code,  nnlesa  spedflcally  limited  in 
their  application  to  either  municipal  or  rural 
schools,  or  suc^  limitation  is  to  be  imirtled 
beyond  any  reasonable  doubt,  were  int«ided 
by  the  Legislature  to  be  general  In  their  na- 
ture and  to  apply  to  each  school  district  in 
the  state.  So,  It  appearing  that  in  sections 
4901,  4902,  4903,  4904,  the  Object  of  the  Leg- 
islature was  to  give  power  to  all  sdiool 
districts  to  borrow  money,  to  hold  elections 
to  authorize  tbe  same,  and  to  issue  bonds  as 
evidence  of  such  indebtedness,  the  question 
is  as  to  whether  or  not  the  Legislature  has 
so  worded  these  sectlcms  as  to  provide  the 
means  to  accomplish  the  object  it  had  in 
view.  The  Legislature  has  itself,  in  different 
ways,  recognized  the  power  of  municipal 
school  districts  to  issue  bonds,  one  of  these 
being  section  4971  of  the  Code,  In  whldi  the 
board  of  education  is  spedfically  given  au- 
thority to  issue  bonds  "as  now  provided  by 
law."  Section  4,  chapter  79,  of  the  Laws  of 
1915,  gave  the  same  recognition  of  the  bond 
issuing  ix>wer  as  did  sectioin  8,  chapter  105, 
Acts  1917,  and  section  89  of  the  same  chap- 
ter, whidi  Is  an  amendment  to  secticMi  4971 
of  the  Code. 

From  the  above  it  is  clearly  apparent  that 
the  technical  construction  limiting  the  (^)er- 
ation  of  section  4902  to  rural  schools  is  sim- 
ply a  play  upon  words  because  If  the  sec- 
tion had  been  made  to  read,  "The  directors  or 
board  of  education  of  any  school  district," 
etc.,  there  could  be  no  question  raised  as  to 
the  ai%>licabillt7  of  the  section  to  all  common 
schools  in  the  state;  and  under  the  rea- 
sonable construction  of  the  statute  the  word 
"director"  should  be  held  sufficiently  compre- 
hensive to  include  the  officers  who  have 
charge  of  any  school  district  The  section 
says  that  the  bonds  shall  be  signed  by  the 
president  of  the  board  of  directors.  The  ex- 
ecutive officer  of  a  rural  school  board  is  de- 
nominated a  chairman  by  section  4864,  while 
that  of  a  municipal  board  is  denmnlnated  a 
president  by  section  4882.  Yet  it  would 
be  unreasonable  to  adopt  such  a  narrow  con- 
struction as  to  say  that  since  the  word  "pres- 
ident" is  used  that  tbe  section  could  not  apply 
to  rural  sdiools,  and  yet  such  a  construction 
would  be  as  reasonable  as  to  say  that  the 
section  does  not  apply  to  municipal  schools 
because  tbe  word  "directors"  is  used. 

Construing  together  sections  4901,  4902, 
and  4903,  we  have  the  following:  (a)  Power 
to  borrow  money,  with  limitation  of  the 
amount  of  the  Indebtedness,  and  the  require- 
ment that  tbe  question  shall  be  voted  on ;  (b) 
the  power  to  issue  bonds  and  a  provision  as 
to  the  time  they  shall  run,  the  Interest  they 
shall  bear,  the  denominations  in  which  they 
shall  be  Issued,  and  how  they  shall  be  sold ; 
(c)  provisl<«  for  an  election  and  the  notice 
thereof  to  be  giv^i.  As  those  are  all  the  nec^ 
essary  requirements  of  any  law  relating  to 
the  issuance  of  bcmds,  certainly  more  could 
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Dot  reasonably  be  asked.  It  Is  therefore 
clearly  apparent  that  the  trial  court  did  not 
err  in  holding  that  appellee  had  power  to 
iasue  its  negotiable  bonds,  and  did  not  err  In 
decreeing  ^leclflc  performance  of  the  contract 
sued  on  in  so  far  as  this  objection  is  con- 
cerned. 

[2]  2.  The  next  question  which  logically 
follows  is  as  to  whether  or  not  sections  4901 
and  4902  are  still  in  force  in  so  far  as  mu- 
nicipal school  districts  are  concerned.  By 
chapter  105,  Ziaws  1917,  an  act  was  passed 
relating  to  school  laws,  creating  connty 
boards  of  education,  prescribing  their  powers 
and  duties  and  amending  and  repealing  cer- 
tain school  laws  "for  the  purpose  of  con- 
forming to  the  system  adopted  herein."  This 
chapter  enacted  a  new  scdiool  system  for 
rural  school  districts,  and  made  no- changes 
relatiTe  to  municipal  districts.  Section  10 
of  that  act  provided: 

"Nothing  contained  in  this  act  shall  be  con- 
strued to  divest  boards  of  education  in  incor- 
porated territory  of  any  of  the  powers  possessed 
by  them,  immediately  preceding  the  date  of  the 
passage  of  this  act, 

Tbis  was  a  saving  danse  desigiied,  evident- 
ly, to  insure  against  any  provision  of  the 
new  Code,  for  rural  districts  interfering  with 
or  in  any  manner  creating  confusion  in  the 
management  and  conduct  of  the  affairs  o£  dty 
school  districts.  By  sections  22  and  23  of  the 
act,  sections  4901  and  4902,  Code  1916,  were 
amended.  Clearly  the  two  amended  sections 
were  not  applicable  to  the  issuance  of  bonds 
by  municipal  school  districts,  and  in  the 
present  case  no  attempt  was  made  to  comply 
with  the  provisions  of  the  amende  sections. 
The  question  presented  is  whether  or  not  the 
original  sections  were  saved  for  municipal 
school  districts  by  the  language  in  section  10. 
It  is  contended  by  appellant  that  the  amend- 
ed sections  entirely  supplanted  and  supersed- 
dA  the  original  section  for  all  purposes.  No 
case  directly  in  point  on  this  proposltl<m  baa 
been  cited  by  either  side,  or  discovered  by 
any  member  of  the  court  after  diligent  re- 
search. There  are  many  cases,  however, 
where  the  statutes  have  been  r^ealed  or 
amended,  and  the  repealing  of  amended  stat- 
ute has  ocwtalned  a  provision  to  the  effect 
that  sudi  repeal  of  amendment  shall  not  af- 
fect any  p«iding  case,  or  worked  "a  right 
which  has  accrued  under  the  former  statute." 
lliese  provisions  are  legally  termed  "saving 
dansee,"  and  their  effect  is  to  continue  in 
force  and  effect  the  old  statute  in  so  far  as 
the  tights  saved  by  the  new  statute  are  con- 
cerned. Ob  principle  we  cannot  see  any  ob- 
jection to  the  Legislature  in  amending  a 
statute  to  continne  in  force  and  effect  the 
previous  statute  for  certain  specified  purposes. 
If  it  is  competent  to  contimie  the  old  statute 
In  force  for  the  purpose  of  priding  suits  or 
to  protect  accrued  rights,  it  would  clearly 
be  competent  to  continue  the  old  statute  in 
force  for  purposes  not  covered  by  the  amend- 
ed statute..  Here  ti)e  J/pgislatitrch  by  the 
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ammded  section,  was  intending  to  make  pro- 
visions for  rural  schools,  and  did  not  deslre^ 
to  affect  or  alter  in  any  manner  the  provi* 
sl(His  of  the  old  section  in  so  far  as  the  sam» 
prescribed  the  procedure  for  municipal  dis- 
tricts. Hence  we  conclude  that  the  two  sec- 
tions in  questlcm  are  still  in  force  in  so  far  aa 
municipal  school  districts  are  concerned,  and 
that  the  ri^t  of  said  districts  to  proceed 
thereunder  was  not  affected  by  the  amended 
statute,  but  was  specifloaUy  saved  to  sudi. 
districts. 

[3]  8.  S(Mne  minw  questions  are  presetted 
which  have  to  do  with  the  procedure  to  \)» 
adopted,  assuming  these  two  sections  to  be  in 
full  force  and  effect  in  so  far  as  municipal 
districts  are  concerned.  The  statute  is  not 
clear  as  to  several  questions,  one  of  which  i» 
as  to  whether  or  not  r^istration  of  voters  is 
essential.  In  this  case,  however,  this  matter 
becomes  of  no  mtMnent,  for  it  is  conceded  that 
all  the  legal  voters  in  the  dty  registered, 
and  that  no  one  was  deprived  of  the  right  to 
vote  by  reason  of  the  fact  that  his  name  had ' 
not  been  registered.  Section  4902  in  provid- 
ing the  procedure  for  voting  bonds  is  silent 
upon  the  question  of  registration.  It  pro- 
vides that  the  question  may  be  submitted  at 
any  regular  or  special  election  called  for  that 
purpose,  "giving  the  same  notice  of  such 
meeting  as  is  now  required  to  be  g^iven  for 
the  dection  of  directors."  Registration  is 
required  in  voting  for  dty  officers  by  section 
3592,  Code  1915.  Section  1963,  which  is  the 
first  section  of  the  article  <».  elections,  pro- 
vides: 

"It  shaH  not  be  lawful  for  anv  person  to  vote 
in  the  state  unless  his  name  shall  have  been  reg- 
istered OS  a  voter  as  provided  in  this  article, 
unless  he  gball  tender  to  the  judges  of  election 
an  aifidavit,"  etc. 

By  se^cUon  4869,  Code  1915,  regulating  the 
election  for  sdiool  directors^  it  is  provided 
that  the  election  provided  for  in  the  two  pre- 
ceding sections  shall  be  held»  the  returns 
thereof  made  and  canvassed,  and  the  certifi- 
cates of  election  Issued  in  accordance  with 
the  laws  applicable  to  the  electl(Hi  officers  of 
incorporated  cities,  except  that  no  registra- 
tion shall  be  required.  It  is  thus  to  be  seen 
that  r^istration  of  voters  is  not  required  in 
the  election  of  boards  of  education.  Section 
1963,  which  makes  it  unlawful  for  a  person 
to  vote  without  being  registered,  has  to  do 
with  general,  state,  and  county  elections, 
and  has  no  reference  whatever  to  munidpal 
or  school  district  elections.  This  being  true, 
the  statute  is  silent  upon  the  question  as  to 
whether  or  not  reglstraticm  of  voters  is  re- 
quired in  elections  held  to  determine-  the 
question  as  to  whether  or  not  bonds  shall  be 
issued.  This  being  true,  it  would  seemingly 
follow  that  in  voting  npon  such  question  no 
additional  restrictions,  other  than  were  Im- 
posed  in  elections  held  for  sdiool  directtnrs, 
were  intended,  and  this  being  true,  we  are- 
compelled  to  hold  that  registration  of  voters 
in  etocttoos  upon  the  question  as  to  whether 
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or  not  bonds  of  scbool  districts  shall  be  Is- 
Bned  Is  not  required  In  municipal  school  dis- 
trict Sections. 

[4]  The  next  point  presented  is  that  the 
notice  of  election  to  he  valid  must  be  pub- 
lished the  required  number  of  times  within 
ten  days  next  preceding  the  election.  In  this 
case  this  question  becomes  of  no  moment  be- 
cause it  Is  stipulated  that  all  the  voters  of 
the  city  had  actual  notice  of  the  election  and 
of  the  time  and  place,  and  when  and  where 
the  same  should  be  held.  The  question  of 
the  necessity  of  the  notice  of  election  will 
be  discussed  later.  At  this  time  we  will  con- 
<dder  only  the  point  as  to  whether  the  no- 
tice was  Invalid  because  the  first  iosertlon 
was  published  more  than  ten  days  before  the 
election.  The  provision  requiring  publlca- 
tlaa  (sectlOD  1977,  Code  19iSi  reads  as  fol- 
lows: 

"The  county  commiaaloners  of  each  county 
ataall,  ten  days  before  the  election,  by  public 
proclamHtion  and  by  publication  is  eadi  of  the 
•  two  leading  newspapers  published  in  such  coun- 
ty, give  public  notice  of  the  object  of  the  elec- 
tion, the  ofiScers  to  be  voted  for,  the  names  of 
the  candidates  for  each  of  said  offices  as  the 
same  are  on  file  in  the  office  of  the  county  clerk 
and  the  postomce  address  of  each  of  said  can- 
didates and  the  place  where  said  election  is  to 
be  held  in  each  precinct  in  said  county  and 
where  there  are  in  such  county  daily  newspapers 
published,  such  notice  shall  be  inserted  in  daily 
newspapers  six  times  prior  to  the  day  when  the 
election  is  to  be  held,  but  when  there  is  no  daily 
newspaper  published  in  such  county,  such  notice 
may  be  inserted  in  a  weekly  newpaoer,  and 
where  the  same  is  inserted  in  a  weekly  news- 
paper, the  same  shall  be  inserted  therein  in  two 
issues  thereof  prior  to  the  date  when  such  elec- 
tion is  to  be  b^d,  and  where  the  board  of  coun- 
ty commis»oners  deem  it  expedient  and  there  is 
published  in  such  county  a  newspaper  printed 
in  the  Spanish  language  they  may  also  cause 
notice  thereof  to  be  inserted  in  Spanish  in  such 
newspaper." 

The  reason  for  the  aroUcablUty  of  this 
section  to  the  Code  will  later  aM)ear  in  the 
general  discussion  of  the  manner  and  method 
of  the  conduct  of  the  election.  It  will  be 
seen  that  the  section  required  publication 
ten  days  before  the  election,  and  tliat  where 
there  is  a  dally  newspaper  that  tt  shall  be 
published  six  times  therein,  and  if  more 
than  one  dally  paper  is  published'  in  such 
city  or  town  that  It  shall  be  publlsned  in  both 
papers.  This  statute  Is,  we  think,  directory 
and  1^  sufficiently  complied  with,  even  though 
the  first  insertion  of  the  notice  may  have 
been  more  than  ten  days  before  the  election. 

[5]  Considering  now,  generally,  the  assign- 
ments of  error  which  have  tO'  do  with  the 
calling  and  holding  of  the  election:  It  is 
stated  by  counsel  for  appellant  that  the 
election  should  have  been  called  by  the  board 
of  education,  the  judges  and  clerks  appointed 
by  It,  and  the  entire  election  conducted  by 
said  board.  Nowhere  in  the  statute  Is  there 
power  conferred  on  or  Instruction  given  to 
boards  of  education  to  call  or  hold  any  eleo- 
-tlon  whatsoever,  either  upon  special  questions 
or  for  members  of  the  boai'd;  and  It  cannot 
be  said  that  Uie  board  would  have  sach  pcwet 


unless  expressly  or  Impliedly  given  by  law. 
In  order  to  hoK)  an  election  it  is  necessary 
that  notice  be  given,  that  officers  be  appoint- 
ed to  conduct  It,  and  that  there  be  certain 
qualifications  prescribed  for  voters.  The  last- 
uamed  requisite  has  been  provided  for  In 
our  Constitution,  but  the  others  are  left  to 
the  iJeglslature.  To  ferret  out  the  power  of 
holding  school  elections  in  dtles  it  Is  neces- 
sary, under  existing  laws,  to  consider  enact- 
ments by  several  different  Legislatures.  Sec- 
tion 48^  of  the  Code,  which  was  enacted  by 
the  Legislature  of  1912,  pro^des: 

"Tiie  election  provided  for  in  the  two  preced- 
ing 8ecti<m8  (for  members  of  the  board)  shall 
be  held,  the  returns  thereof  made  and  can- 
vassed, and  the  certificates  of  election  issued  in 
accordance  with  the  laws  applicable  to  elections 
of  officers  of  Incorporated  cities,  accept  that  no 
registration  shall  be  required." 

Searching  for  the  manner  of  electing  said 
officers  we  find  that  section  3591  of  the  Code 
provides  that  the  trustees  or  council  of  every 
municipal  corporation  shall  appoint  the 
judges  and  clerks  and  name  the  places  in 
each  ward  for  holding  the  election,  and  that 
the  election  shall  In  all  respects  be  held  and 
conducted  as  are  county  elections.  As  to 
county  elections,  section  18^77  of  the  Code 
would  be  applicable  in  this  case.  This  sec- 
tion required  the  county  commissioners,  by 
public  proclamation  and  by  publication,  eta, 
ten  days  before  the  date  set,  and  if  there  are 
dally  newspapers  to  insert  such  notice  In  such 
papers  six  times  prior  to  the  date  when  the 
election  is  to  be  held.  Section  4902,  Code 
1915,  allows  a  bond  election  to  be  held  at  the 
same  time  as  the  t<egular  election  of  members, 
which  was  done  In  this  case,  and  prescribes 
that  the  same  notice  shall  be  given.  If  the 
same  notice  of  the  bond  election  is  to  be  giv- 
en as  for  the  election  of  members,  then  it 
must  be  given  by  the  same  authority.  Usage 
does  not  always  make  law;  but  usage  cou- 
pled with  a  reasonable  Interpretation  of  an 
existing  statute  is  a  very  forceful  argument 
as  to  what  the  L^slature  Intended.  It  has 
long  been  the  procedure  of  cities  and  towns 
In  this  state  In  the  election  of  members  of 
their  school  boards  that  the  election  be  call- 
ed by  the  same  authorities  and  held  by  the 
same  authorities  as  those  who  held  the  elec- 
tion for  municipal  officers,  and  this  is  the 
reasonable  construction  of  the  statute.  We 
think  that  section  4902,  When  It  says  that 
the  directors  may  submit  the  qtiestlon  of  is- 
suing bonds  at  any  regular  or  special  elec- 
tion, Intended  that  the  election  should  be 
called  and  held  In  the  same  manner  as  the 
election  of  school  officers— If  in  a  rural 
school,  then  In  the  manner  provided  by  sec- 
tion 4852,  and  if  in  a  city,  then  in  the.  manner 
prescribed  by  section  3091.  Simply  because 
the  statute  says  that  the  dlrefetors  may  sub- 
mit the  question  does  not  mean  that  boards 
of  education  are  empowered  to  call  the  elec- 
tion or  to  appoint  the  officers  of  the  election. 
In  this  case  the  board  initiated  the  proceed- 
ings Wblcli  resulted  In  the  Section;  ta  other 
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words,  it  submitted  to  the  voters  of  the  dis- 
trict, through  the  machinery  or  Instrumen- 
talities provided  by  law,  the  Question  of  Is- 
suing bonds.  Here  the  officers  of  election 
were  appointed  by  the  city  council,  and  the 
notice  of  election  was  given  by  the  mayor  of 
the  city,  and  the  returns  were  made  and  cau- 
vassed  by  the  city  clerk  and  mayor,  aU  us 
provided  for  In  the  case  of  election  of  city 
officers.  This  we  think  was  the  proper  pro- 
cedure under  the  statute. 

For  the  reasons  stated  the  Judgment  of 
the  district  court  will  be  allirmed;  and  It 
is  so  ordered. 

HANNA,  0.  J.,  and  PABKEB,  J.,  concur. 


RIO  MIMBRES  IRR.  CO.  t.  BBTBIN, 

Oom'r.     (No.  1971.) 

(Supreme  Court  of  New  Mexico.    Aug.  3,  1917. 

Rehearing  Denied  Sept  26,  1917.) 

(Bpttaitu  iy  the  Court.) 

1.  Waters  and  Water  Coxtkbes  ^s»264— Ib- 
bioati02t   cohxbact  —  constbuctior   of 

RESKBVOIB— FoBfKITUU    OF    BOND. 

Appellant  contracted  to  construct  dams  and 
reservoirs  to  irrigate  25,000  acres  of  state 
lands,  "or  so  nmch  theieot,  or  aa  much  more,  as 
there  may  be  water  to  irrigate,  the  amount  to 
be  determined  by  the  measurements  and  esti- 
mates and  by  the  territorial  engineer."  In  the 
contract  it  was  provided  that  certain  lands 
therein  described,  amounting  to  over  14,000 
acres,  might  be  first  supplied,  and  thereafter  that 
only  territorial  lands  snould  be  supplied.  The 
14,000  acres  of  land  mentioned  were  held  in 
private  ownership  and  bad  prior  water  rights 
upon  the  supply  to  those  of  the  territory.  Ap- 
pellant gave  bond  in  the  sum  of  $25,000  to  se- 
cure the  building  of  the  reservoir.  The  state 
engineer  had  ascertained  and  reported  that  there 
was  a  total  water  supply  for  only  9,000  acres 
of  land.  It  is  Md  that  under  these  oircum- 
stances  there  was  no  obligation  upon  the  part 
of  the  appellant  to  build  a  reservoir,  and  the 
judgment'  forfeiting  the  bond  and  awarding 
125,000  damages  for  breach  thereof  against  ap- 
pellant was  erroneous. 

2.  SPicino   Febfobmancb   «=s>126(1)— Judo- 

KENT. 

Appellant  had  a  contract  with  the  state  land 
commissioner  to  construct  wells  to  irrigate  cer- 
tain lands,  which  wells  were  constructed.  It 
brought  suit  for  specific  performance  of  the  con- 
tract for  the  sale  of  the  lands  by  the  land  com- 
missioner to  such  purchasers  as  it  had  and  should 
produce.  The  court  awarded  the  relief  prayed 
for  for  about  9,000  acres  of  land.  Counsel  for 
appeUaut  asked  a  finding  that  appellant  was  en- 
titled to  be  awarded  an  allotment  of  about  5,000 
acres,  much  less  than  was  actually  awarded, 
and  failed  to  make  claim  that  appellant  had  a 
right  to  more  land  than  was  awarded,  and,  in 
fact,  admits  in  his  brief  here  that  the  object  of 
appellant's  action  has  been  substantially  accom- 
plished. Under  such  circnmstances  appellant 
eannot  be  heard  to  complain  of  the  court's  ac- 
tion in  failing  to  award  more  land  to  appellant. 

Appeal  from  District  Court,  Santa  Vi 
County;  M.  O.  Mechem,  Judge. 

Action  for  Specific  performance  by  the  Bio 
Mimbres  Irrigation  Company  against  Robert 
P.    Ervelri,    Commissioner,    with    cross-com- 


plaint by  defendant  Judgment  for  plaintiff 
in  part,  and  for  defendant  upon  its  cros»- 
complaint  and  plaintiff  appeals.  Judgment 
Hor  defendant  reiversed,  and  otherwise  af- 
firmed, and  cause  remanded  to  district  court, 
with  instructions. 

Mcirie,  Edwards  &  McFle,  of  Santa  W6, 
for  appellant  Frank  W.  Clancy,  Atty.  Gen., 
for  appellee. 

PARKER,  J.  The  territory  bad  located 
and  selected  under  an  act  of  Congress  106,- 
009.78  acres  of  land  in  the  Mimbres  Valley 
in  Grant  and  Luna  counties,  and  on  October 
1,  1008,  the  territory  through  its  then  com- 
missioner of  public  lands'  entered  Into  a 
contract  with  the  plaintiffs  assignor  to  sell 
and  convey  in  tracts  of  spedfled  sizes  to 
applicants  therefor,  who  should  produce  a 
contract  with  plaintiff's  assignor  for  a  water 
right  sufficient  to  irrigate  the  same.  Plain- 
tiff's assignor  agreed  to  construct  and  main- 
tain an  Irrigation  plant  by  means  of  dams, 
reservoirs',  and  canals  for  the  irrigation  of 
said  land;  according  to  plans  theretofore  ap- 
proved by  the  territorial  engineer  and  to 
complete  such  works  within  fire  years  from 
the  date  of  the  contract  On  December  5, 
1911,  it  had  been  ascertained  that  there  was 
much  question  as  to  the  water  supply  for 
such  irrigation  enterprise,  and  the  plaintiff 
as  the  assignee  of  the  original  contract  and 
the  territory  ttarougli  defendant  as  its  land 
commissioner  on  said  day  entered  Into  a 
contract  amendatory  of  the  -contract  of  Octo- 
ber 1,  1908,  In  several  particulars.  It  pro- 
vided that  plaintiff  should  construct  its 
works  to  Irrigate  25,000  acres  of  said  land, 
or  so  mudi  thereof  as  water  supply  should 
suffice  for  Irrigation  by  means  of  dams,  di- 
version dams,  reservoirs,  and  canals,  and  In 
paragraph  2  it  provided  that  plaintiff  should 
give  a  bond  in  the  sum  of  125,000,  condition- 
ed for  the  performance  of  its-  undertaking 
by  October  1,  1914,  which  bond,  In  case  of 
failure  to  perform  on  the  part  of  the  plain- 
tiff, should  be  forfeited  and  the  proceeds 
credited  to  the  income  fund 'of  said  lands. 
Plaintiff  also  agreed  to  sink  wells  sufficient  to 
irrigate  at  least  5,(X)0  acres  of  said  lands  by 
December  10,  1913,  and  all  other  lands  sus- 
ceptible of  Irrigation  by  wells  and  pump^ 
within  five  years  from  the  date  of  the  amend- 
atory, contract  Plaintiff  also  agreed,  in 
paragraph  14  of  the  amendatory  contract,  to 
give  its  other  bond  in  the  sum  of  $25,000, 
conditioned  for  the  faithful  performance  of 
its  undertaking  under  said  agreement  Pro- 
vision was  made  for  forfeiture  of  plaintiff's 
rights  In  case  of  failure  to  perform.  In  par- 
agraph 19  of  the  amendatory  contract  it  ia 
provided: 

"At  the  close  of  October  1,  1914.  if  the  party 
of  the  second  part,  by  reason  herein  stated,  shall 
have  forfeited  its  right  under  this  amendment,  It 
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shall  only  be  required  to  pay  tlie  bond  of  $25,- 
000,  specified  in  paragraph  2,  and  the  bond  of 
(25,000,  specified  m  paragraph  14,  shall  be  can- 
celed and  returned  to  the  party  of  the  second 
part  without  cost,  and  the  party  of  the  second 
part  shall  be  allowed  to  dispose  of  such  lands  as 
it  has  furnished  wat^r  for  as  specified  in  the 
original  contract  and  this  amendment,  but  shall 
forfeit  all  right  to  develop  or  furnish  water  to 
any  additional  lands  than  those  having  equip- 
ment placed  upon  them." 

Plaintiff  failed  to  perform  In  regard  to 
the  construction  of  dams,  reservoirs,  etc., 
for  the  Irrigation  of  the  25,000  acres,  and 
did  abeolutely  nothing  along  that  line.  It  did 
reclaim  about  5,000  acres  by  means  of  wells. 
Plaintiff  found  purchasers  for  some  of  the 
lands  Irrigated  by  wells  and  applied  to  de- 
fendant for  deeds  to  the  same,  which  were 
refused.  Thereupon  plaintiff  brought  this 
action  for  specific  performance  of  the  con- 
tract. Plaintiff  sets  up  the  original  and 
amendatory  contracts,  and  alleges,  by  way  of 
confession  and  avoidance  of  the  failure  to 
construct  the  dams,  reservoirs,  etc.,  that  It 
had  been  ascertained  by  the  state  engineer 
and  defendant  that  there  is  no  available  wa- 
ter for  irrigation  in  that  manner  and  by  that 
means,  and  that  it  has  otherwise  fully  per- 
formed said  contract;  that  it  has  made  con- 
tracts with  divers  persons  for  the  sale  of 
water  rights,  and  has  found  purchasers  for 
certain  other  lands  watered  thereby,  and  has 
requested  defendant  to  convey,  which  he  has 
refused  to  do,  and  prays  for  specific  perform- 
ance of  the  contract,  and  $2,000  damages. 

Defendant  answered,  admitting  the  con- 
tracts; denying  that  it  had  been  ascertAlned 
that  there  was  no  water  for  irrigation  by 
dams  and  reservoirs,  and  alleging  that  the 
state  engineer  had  ascertained  that  there 
was  water  for  9,000  acres ;  admitting  that  he 
had  received  tlirough  plaintiff  (me  application 
to  purchase  lands,  which  had  been  refused 
because  plaintiff  had  failed  and  refused  to 
perform;  and  denying  that  plaintiff  had 
been  damaged  by  defendant's  action. 

Defendant  filed  a  cross-oomplalnt,  alleging 
the  execution  of  the  contract,  pointing  out 
that  by  the  terms  of  the  contract  the  territori- 
al engineer  was  to  ascertain  the  amount  of 
water  available  for  irrigation  by  reservoirs 
and  canals,  and  that  his  determination  was 
final  and  binding  on  the  parties,  and  alleg- 
ing that  he  had  so  ascertained  and  had  re- 
ported a  water  supply  for  9,000  acres  of  land, 
<a  a  basis  of  43,560  cubic  feet  of  water  per 
acre;  alleging  that  plaintiff  had  wholly  Tailed 
to  perform  the  contracts  in  that  it  had  wholly 
failed  to  construct  the  storage  reservoir  for 
the  irrigation  of  25,000  acres  or  at  all,  and  had 
failed  to  select  the  land  for  irrigation  under 
either  the  reservoir  or  pumping  system;  al- 
leged that  he  had  refrained  from  disposing  of 
said  lands  to  others,  whereby  the  state  had 
lost  all  revenue  from  said  lands;  that  by 
reason  of  snch  failure  of  plaintiff  it  bad 
forfeited  all  rights  under  said  contract  and 
the  bond  for  $25,000  mentioned  In  paragraph 
2  of  tlw  omtract  bad  become  forfeited ;  and 


that  by  reason  of  such  foilure  of  plaintiff, 
cross-plaintiff  had  suffered  damages  in  the 
sum  of  127,000.  He  prayed  that  plaintiff's 
complaint  be  dismissed,  that  plaintiff  be  ad- 
Judged  in  default,  and  that  said  contract  be 
forfeited,  and  that  cross-plalntlff  have  Judg- 
ment for  $27,000  damages.  A  demurrer  was 
Interposed  to  the  cross-complaint  on  the 
ground  that  the  failure  of  plaintiff  to  con- 
struct the  reservoir  system  did  not  constitute 
a  defense  to  the  complaint  for  the  specific 
jperformance  of  that  part  of  the  contract  re- 
lating to  the  irrigation  system  by  means  of 
wells  and  pumps.  This  demurrer  was  over- 
ruled. Plaintiff  answered  and  alleged,  among 
other  things,  that  all  of  the  water  shown  by 
the  territorial  engineer  as  available  at  the 
reservoir  site  had  been  appropriated  by  prior 
approprlators. 

At  the  trial  It  was  stipulated  that  plaintiff 
had  failed  to  construct  any  dams  or  reser- 
voirs as  contemplated  by  the  contract;  that 
plaintiff  had  constructed  wells  capable  of 
irrigating  5,000  acres  of  the  land;  that  on 
Noveiaber  14,  1916,  Jaxaes  A.  French,  state 
engineer,  made  a  report  to  the  defendant  as 
to  the  water  supply  at  the  proposed  dam  site, 
showing  the  same  to  range  from  3,270  acre 
feet  to  31,570  acre  feet  per  annum,  and  hao 
found  that  the  water  supply,  after  allowing 
for  evaporation,  would  be  sufficient  to  supply 
one  acre  foot  of  water  per  annum  for  about 
9,000  acres  of  land. 

The  original  contract  between  plalnttfTs 
predecessors  in  title  and  the  territory,  la 
paragraph  3  thereof,  makes  moition  of  cer- 
tain lands,  amounting  to  over  14,000  acres, 
and  provides  that  ezo^  fi>r  those  lands  and 
certain  others  therein  mentlcmed  "no  i>art  of 
the  water  supply  provided  for  by  this  con- 
tract shall  be  disposed  of  for  irrigation  pur- 
poses, except  for  use  upon  the  territorial 
lands"  described  in  the  contract.  Two  wit- 
nesses for  the  plaintiff  testified  that  these 
lands  above  mentioned  were  all  held  In  pri- 
vate ownership,  and,  from  the  examination  of 
the  records  of  the  state  land  office,  we  have 
ascertained  that  no  part  of  the  same  was 
ever  ovrned  by  the  territory  or  state,  except  ji 
small  portion  selected  subsequent  to  snid  con- 
tract While  these  land  office  records  are 
not  before  the  court  as  a  part  of  the  record 
In  this  case,  still  th^  are  public  documents 
and  verify  the  testimony  for  the  plaintiff  in 
this  regard.  The  report  of  the  state  engineer 
to  the  effect  that  there  is  soffldent  water  to 
Irrigate  9,000  acres  of  land  makes  no  mention 
of  these  lands,  nor  any  mention  of  the  fact 
that  they  have  water  rights  from  the  source 
of  supply  contracted  aboat^  by  reason  of  ap- 
propriation of  water  prior  to  any  rights  of 
the  parties  to  this  controversy.  Plaintiff 
shows  by  two  witnesses  that  the  owners  of 
these  lands  had  prior  approprlators  of  water 
upon  the  water  sun>ly  Involved  (n  this  case, 
and,  although  the  testimony  Is  of  a  loose  and 
unsatisfactory  character,  yet  it  was  inti» 
dttced  without  objectfam  oa  tbe  part  «f  tb« 
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state  and  8uffl<flently  establlsbee,  In  the  ab- 
sence of  a  contrary  sho.wlng,  that  the  prior 
water  rights  existed.  It  becomes  apparent, 
therefore,  that  neither  the  plaintiff  nor  the 
territory  would  liave  any  legal  right  to  con- 
struct a  reeervoir  and  to  divert  these  waters 
from  the  usee  of  the  prior  appropriations  and 
for  the  irrigation  of  state  lands.  In  other 
words,  it  sufficiently  appears  that  the  owners 
of  14,000  acres  of  land,  having  water  rights 
by  appropriation  prior  in  time  to  either  of 
the  parties  to  this  controversy,  had  a  prior 
<dalm  upon  the  water  supply  of  the  stream, 
which  would  more  than  exhaust  that  sup- 
tiy,  according  to  the  findings  of  the  state 
engineer.  It  appears  from  paragraph  1  of 
the  amended  contract  that  the  undertaklnig 
cm  the  part  of  the  plaintiff  was  to  construct 
reservoirs  and  dams  to  Irrigate  25,000  acres 
of  territorial  lands,  "or  so  much  thereof,  or 
as  much  more,  as  there  may  be  water  to  irri- 
gate, the  amount  to  be  determined  by  the 
measurements  and  estimates  and  by  the  ter- 
ritorial engineer."  Hie  contract  went  no 
further  than  this. 

The  court  found  that  the  plaintift  had  fttil- 
ed  to  perform  its  contracts  in  regard  to  the 
Irrigation  works  by  reservoirs  and  dams,  bdt 
that  it  had  provided  wells  for  certain  lands 
mentioned  in  the  decree.  The  court  drew  the 
legal  conclusion  that  plaintiff  had,  by  reason 
of  its  failure  to  perform,  forf^ted  all  of  its 
rights  to  those  lands  subject  to  Irrigation  by 
means  of  reservoirs,  and  had  forfeited  Its 
bond  provided  for  in  section  2  of  the  amenda- 
tory contract,  but  that  it  had  not  lost  its 
right  as  to  the  lands  susceptible  of  irrigation 
by  means  of  wells  and  pumps.  It  thereupon 
entered  judgment  restoring  the  first-mention- 
ed lands  to  the  state  and  awarding  defendant 
and  cro6s-complalnant  Judgment  for  $25,000 
and  costs  on  the  above-mentioned  bond,  and 
awarded  specific  performance  as  to  the  lands 
irrigable  by  means  of  wells.  Plaintiff  ap- 
peals. 

[1]  1.  Appellant  argues  that  there  could  be 
no  recovery  on  the  bond  because  the  proofs 
showed  that  there  was  no  water  available 
for  irrigation  by  dams  and  reservoirs.  In 
this  contention  appellant  is  correct,  and  the 
court  was  In  error  in  this  regard.  As  here- 
tofore pointed  out,  it  was  expressly  contem- 
plated in  the  contracts  between  the  parties 
that  there  were  over  14,000  acres  of  land 
which  were  not  state  lands,  and  which  were 
not  subject  to  the  terms  of  the  contract  be- 
tween the  parties,  in  so  far  as  the  construc- 
tion of  dams  and  reservoirs  for  Irrigation 
thereof  was  concerned.  It  is  not  expressly 
stated  in  the  contracts  that  the  lands  were 
held  in  private  ownership,  and  that  It  was 
for  that  reason  that  they  were  excluded ;  but 
the  testimony  for  the  appellant  shows  that 
they  were  held  in  private  ownership,  and 


that  the  ovmers  thereof  Iiad  prior  water 
rights  in  the  water  supply.  It  was  contem- 
plated by  the  contract  that  if  the  dams  and 
reservoirs  were  to  be  built  that  the  appel- 
lant should  have  the  right  to  contract  with 
such  owners  of  such  lands  for  water  out  of 
the  common  water  supply. 

In  the  light  of  all  the  circumstances,  we 
think  the  contracts  are  to  be  read  as  if  they 
provided  that  the  appellant  might  first  con- 
tract with  the  owners  of  the  14J00O  acres  for 
water,  and  if  any  remained  thereafter  it 
should  put  the  same  upon  the  state  lands 
only  before  contracting  with  any  other  pri- 
vate owners.  The  findings  of  the  state  en- 
gineer show  that  the  water  supply  was  in- 
adequate for  the  14,000,  leaving  no  water 
whatever  for  state  lands.  The  court  there- 
fore was  in  error  in  finding  that  the  appel- 
lant had  forfeited  its  bond  given  to  secure 
the  building  of  the  dams  and  reservoirs; 
there  having  been  no  failure  to  perform  with- 
in the  terms  of  the  contracts. 

[2]  2.  Appellant  complains  that  tbe  court 
only  awarded  specific  performance  for  the 
conveyance  of  about  9,000  acres,  irrigable  by 
wells,  whereas  a  much  larger  area,  30,000 
additional  acres,  were  subject  to  appellant's 
rights  in  that  regard,  when  it  should  have 
constructed  additional  wells,  which  it  was 
proposing  to  do.  The  decree  contains  a  re- 
cital of  a  stipulation  between  the  parties  that 
the  state  engineer  should  make  tests  of  such 
wells  as  should  be  designated  by  appellant, 
and  make  a  report  for  the  information  of 
the  court  in  making  its  final  decree  as  to  the 
lands  irrigable  therefrom,  and  which,  conse- 
quently, appellant  could  be  entitled  to  have 
conveyed  to  purchasers  upon  demand,  and  a 
recital  that  counsel  had  agreed  upon  the 
lands  to  be  covered  by  the  wells.  Counsel 
for  ai^>ellant  asked  a  finding  that  appellant 
be  awarded  an  allotment  of  at  least  6,000 
acres  of  land  to  be  disposed  of  under  the 
terms  of  the  contra<;t,  and  failed  to  call  the 
court's  attention  to  the  fact  that  other  lands 
than  those  awarded  to  appellant  were  subject 
to  its  rights.  In  fact  appellant's  counsel  ad- 
mits in  the  brief  that  the  object  of  appellant's 
action  has  been  substantially  accomplished, 
except  that  it  is  aggrieved  by  the  judgment 
for  125,000.  Under  such  circumstances  can 
appellant  be  heard  to  complain  of  the  court's 
action?    It  is  clear  that  it  cannot. 

Ft>r  the  reasons  stated,  the  judgment  of 
the  court  below,  awarding  defendant  and 
cross-plalutlfl  judgment  for  $25,000  upon  the 
bond,  should  be  reversed,  and  the  judgment 
should  be  otherwise  affirmed,  and  the  cause 
remanded  to  the  district  court,  with  instruc- 
tions to  proceed  in  accordance  herewith ;  and 
it  is  so  ordered. 

HANTNA,  0.  J.,  and  BOBEBT3,  X.  ccmcur. 


Digitized  by 


Google 


726 


107  PACIFIC  BEPORTER 


(N.M. 


BCCIiBS,  Artesian  Well  Sop'r,  ▼.  DITTO  et  al. 
(No.  2046.) 

(Supreme  Court  of  New  Mexico.    Sept  13, 1917. 
Bebearing  Denied  Oct.  3,  1917.) 

(Sytlaltn  ly  the  Court.) 

1.  CoRSTrroTTONAL  Law  «=>277(1)— Bmtneht 
Domain    «=>2(10)  —  Waters    and    Watkb 

COUBBKB  e=S>102— POMCK  PoWEK— Du«  PBO- 

CE88  OF  IjAw  —  Compensation— Abatkmkwt 
OP  Nuisance — ^Abtesian  Wells. 
Sections  265,  266,  267,  and  268,  Code  1915, 
which  proivide  for  the  summary  abatement  of  a 

Enblic  nuisance,  viz.  an  artesian  well  which 
as  been  permitted  by  the  owner  to  become  and 
remain  out  of  repair  so  that  water  is  unneces- 
sarily permitted  to  flow  to  waste,  by  the  weU 
supervisor  created  by  the  act,  by  entering  upon 
the  premises  and  repairing  or  plugging  the  well, 
ia  a  valid  exercise  of  the  pouce  power  of  the 
state,  and  is  not  violative  of  either  the  Constitu- 
tion of  the  United  States  or  of  this  state. 

2.  Wateiib  and  Watkb  COTjaaEB  4=s>102— Re- 
pair OF  Aktesian  Well  —  Expense  or 
Abatement— Lien. 

Under  such  statute  the  lien  imposed  upon 
the  well  abd  land  of  the  owner  for  the  expense 
of  such  repair  or  plugging,  where  such  well  is 
permitted  to  become  and  remain  out  of  repair, 
U  not  upon  the  theory  of  benefit  to  the  owner, 
but  is  taxed  as  the  cost  and  expense  of  abating 
a  nuisance,  and  is  fully  justiQed  by  the  anthor- 
itiea. 

3.  Nuisance  ^=s»QO—ifvJaxscK  Pek  Sb— Lko- 

ISLATIVE  POWEB. 

Within  reasonable  limits  there  is  no  question 
but  that  the  Legislature  has  the  power  to  de- 
clare certain  use*  of  property  a  nnisanoe,  and 
such  use  thereupon  becomes  a  nuisance  per  se. 

4.  Nuisance  C"88  Abatement — AsHKaaMENT 
OF  Costs. 

In  the  exercise  of  the  police  power  by  the 
state,  it  may  by  statute  provide  that  the  cost 
of  abating  a  noisanee  shall  be  assessed  against 
the  property  of  the  owner  by  whom  it  is  main- 
tained. 

6.  Nuisance  «=»78— Abatement— Entbt  on 
Land. 

Where  a  pabtio  ofllcer  ia  the  representative 
of  the  public  in  that  regard,  and  a  public  nui- 
sance is  maintained  which  injures  the  public, 
so  represented  by  him,  such  officer  may,  where 
authorized  by  statute,  enter  npoa  the  lands  and 
premises  of  the  party  guilty  of  maintaining 
such  nuisance,  provided  he  can  do  so  in  a  peace- 
able manner,  and  remove  or  abate  the  nuisance, 
doing  no  greater  injury  than  is  necessary  to 
accomplish  the  abatement  of  the  nuisance. 

6.  Waters  and  Watkk  Cottbses  «s>102— Re- 
paib  ojr  Abtsbian  Wells— Expenses. 

While  the  act  in  (j^uestion  authorized  the 
well  supervisor  to  repair  or  plug  the  well.  If 
necessary,  it  is  his  duty  to  adopt  the  least  ex- 
pensive and  most  efficacious  method,  and  if  such 
Well  can  be, plugged  at  slight  expense,  while  to 
repair  it  would  entail  a  large  expense,  it  is  his 
duty  to  plug  the  well,  as  the  public  is  interested 
only  in  preventing  the  waste  of  water. 

7.  Wateb  and  Water  Coubses  ^=>10e  —  Re- 
FAtB  Of  Aktesian  Weia-^bopkb  Method 
— Fobeclosubs  or  Lien. 

Where  no  attemi>t  is  made  upon  the  trial  of 
an  action  to  foreclose  a  lien  to  show  what  the 
cost  of  plugging  would  have  been,  the  court 
will  assume  that  the  well  supervisor  properly 
undertoolt  to  repair  the  well,  and  that '  such 
course  was  proper  and  necessary. 

Appeal  from  District  Coait,  Chaves  Coun- 
ty; McClure,  Judge. 


Action  by  W.  R.  Eceles,  artesian  well  su- 
perrisor  of  CSutTes  County,  N.  M.,  to  fore- 
close a  Hen  against  land  of  E.  P.  and  C.  G. 
Ditto.  Judgment  for  plaintiff,  with  direction 
for  foreclosure  of  Um,  and  defendants  ap- 
peal.   Affirmed. 

L.  O.  PuUen  and  W.  A.  Dunn,  both  of  Ros- 
well,  for  appellants.  K.  K.  Scott  and  O.  O. 
'ilion^)son,  both  of  Roswell,  for  ai^)eUee. 


ROBERTS,  J.  Appellee,  as  artesian  w^ 
supervisor  of  Chares  county,  N.  M.,  instituted 
this  action  in  the  court  below  to  foreclose  a 
lien  on  certain  lands  of  Ei  P.  and  C.  Q.  Ditto, 
appellants,  on  account  of  money  expended 
for  labor  and  materials  furnished  and  used 
in  repairing  an  artesian  well  owned  by  the 
Dittos,  which  E^Mlra  were  made  by  appellee 
in  his  t^dal  capacity  as  such  well  super- 
visor. 

It  is  admitted  by  the  pleadings  that  the 
appellants  suffered  the  well  In  question  to 
become  and  remain  out  of  repair,  so  that 
they  were  unable  to  control  the  flow  of  water 
therefrom^  and  that  the  waters  flowing 
therefrom  were  permitted  to  go  to  waste; 
that  they  were  duly  notified  to  repair  the 
well  and  failed  to  do  so,  and  that  the  ap- 
pellee. In  his  official  capacity,  undertook  to 
make  the  repairs;  that  a  lien  was  filed  in 
due  season  against  the  well  and  Jands  on 
which  the  same  was  situate;  and  that  this 
action  was  Instituted  after  the  expiration  of 
the  time  allowed  for  the  appellants  to  pay 
off  and  discharge  the  lien. 

-The  trial  court  found  that  the  all^ations 
of  plaintiff's  complaint  were  sustained  by  the 
evidence  Introduced ;  that  the  allegation  con- 
tained In  defendants'  answer  of  new  matter 
that  plaintiff  was  guilty  of  gross  negligence 
in  doing  the  work,  In  that  be  negligently 
employed  Inadequate  machinery  and  Inex- 
perienced men  to  do  the  work,  was  not  sus- 
tained; that  the  plaintiff  employed  experi- 
enced men  and  proper  machinery  to  do  the 
work ;  that  the  plaintiff  expended  the  amount 
alleged  in  his  complaint  In  the  work  of  re- 
pairing the  well  In  question  on  account  o£ 
labor  and  materials  furnished  in  doing  the 
work  tJ^reon;  that  when  the  plaintiff  en- 
tered upon  the  work  of  repair,  the  well 
flowed  from  1,800  to  1,900  gallons  per  min- 
ute, none  of  which  flow  could  be  controlled  by 
the  appliances  provided,  and  with  which  the 
well  was  equipped  before  the  repairs  by 
plaintiff;  that  after  plaintiff  had  finished 
his  work  of  repair  on  the  well  1,500  gallons 
of  flow  therefrom  could  be  controlled  by  the 
ai^llances  placed  on  the  well  by  the  plain- 
tiff. The  court  directed  a  Judgment  against 
the  well  and  lands  for  the  amount  of  money 
expended  by  plaintiff  in  making  the  repairs 
on  the  well,  and  decreed  a  forclosure  ot  the 
lien.  The  court  found  that  the  mortgage  of 
defendant  O.  A.  Will  was  a  prior  and  first 
lien  on  the  lands  in  question,  and  directed  a 
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fOFeclosnre  of  the  lien  aud  sale  of  the  lands 
subject  to  said  mortgage. 

The  queation  raised  by  appellants  on  this 
appeal  Is  the  constitutionality  of  sectloos 
265,  266,  267,  and  268,  Code  1815. 

The  evidence  Introduced  upon  the  trial 
Is  not  Incorporated  in  the  transcript;  hence 
we  can  consider  only  the  findings  made  by 
the  court  whicb  must  be  accepted  as  con- 
clusive. The  ninth,  tenth,  and  eieveuth  find- 
ings are  as  follows: 

"(8)  That  at  the  time  said  repairs  were  be- 
gun, there  was  flowing  continuously  from  said 
well  approximately  1,800  or  1,900  gallons  of 
water  per  minute,  none  of  which  was  under  oon- 
trol,  and  none  of  which  could  be  shut  off  or  con- 
trolled by  the  appliances  which  the  defendants 
bad  provided  for  controlling  the  shutting  off 
the 'waters  of  said  well. 

"(10)  That  when  said  repairs  were  completed 
about  1,500  gaUous  per  minute  of  the  flow  of 
water  from  said  well  were  under  control  and 
about  300  or  400  gallons  per  minute  of  water 
from  the  same  were  not  under  control,  and  said 
quantity  U  not  under  control  at  this  time,  and 
cannot  be  placed  under  control  without  enor- 
mous and  unwarranted  additional  expense  or 
probable  destruction  of  the  welL 

"(11)  That  said  firm  of  Sperry  &  littkins  In 
making  repairs  on  said  well  provided  suitable 
and  proper  machinery  for  making  the  same,  em- 
ploying competent  and  experiencM  men  and  help 
to  operate  said  machinery  In  making  said  re- 
pairs; and,  while  the  results  of  such  repairs 
are  not  satisfactory  and  said  well  is  still  wast- 
ing water  which  is  not  controlled  to  the  amount 
of  300  or  400  gallons  per  minute,  yet  the  court 
finds  that  the  machinery  and  methods  adopted 
and  used  in  the  repairing  of  said  well  are  those 
commonly  and  usually  used  in  doing  such 
work,  and  that  there  was  neither  negligence, 
carelessness,  nor  want  of  skill  in  making  said 
repairs.  The  evidence  in  the  case  discloses  that 
the  repairing  of  artesian  weUs  of  the  age  and 
in  the  condition  of  the  one  in  controversy  is  al- 
ways hasardons  and  uncertain  as'  to  results." 

[1]  No  request  w/»s  made  by  appellants  for 
a  finding  as  to  the  cost  of  plugging  the  well 
or  as'  to  whether  such  waste  of  water  cotild 
have  been  entirely  prevented  by  means  of 
plugging.  Onie  repairs  were  made  and  the 
lien  claimed  under  the  provisions  of  chapter  0, 
Code  1915.  The  first  section  of  the  chapter 
defines  an  artesian  well,  aud  the  second  sec- 
tion (section  247,  Ckide  1915)  reads  as  follows: 

"Any  artesian  well  that  is  not  tightly  and 
securely  cased,  capped,  and  furnished  with  such 
mechanical  appliances  at  the  well  as  will  readi- 
ly and  effectively  arrest  and  prevent  the  entire 
flow  of  the  water  from  such  well  either  above 
or  below  the  earth's  surface  is, hereby  declared 
to  be  a  pnblic  nuisance.  The  o'wner,  tenant  or 
occupant  of  the  land  upon  which  such  well  is 
situated  who  causes,  permits  or  suffers  such 
public  nuisance,  or  suffers  or  permits  it  to  re- 
main or  continue,  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  punished  by  a  fine  not 
to  exceed  one  hundred  dollars,  at  the  discretion 
of  the  court  trying  the  case,  and  each  day  shall 
constitute  a  separate  offense." 

The  chapter  defines  what  shall  constitute 
waste  of  water,  and  contains  comprehensive 
provi^ons  regulating  the  manner  of  drilling 
tbe  wells  and  their  operation.  A  county  ar- 
tesian well  board  Is  created  for  each  county 
in  which  there  are  located  such  wells,  and 
also  an  artesian  well  supervisor.     Sections 


266,  266,  267,  and  268,  <:k>de  1916,  mad  as 

follows: 

"Sec.  265.  Any:  person  owning  any  land  or 
owning  any  interest  in  any  land  upon  which  is 
situated  an  artesiaii  well  or  reservoir, '  or  own- 
ing any  artesian  well  or  reservoir  or  any  inter- 
est in  any  astesian  well  or  reservoir  who  causes, 
suffers  or  permits  the  water  unnecessarily  to  flow 
from  such  well,  or  to  go  to  waste,  ot  waste, 
flow  or  seep  from  such  reserroir,  and 'who  shall 
fail  to  stop,  or  to  make  diligent  efforts  to  have 
such  flow  or  waste  stopped  within  thirty  days 
after  being  notified  in  writing  by  the  artesian 
well  supervisor,  such  diligence  consisting  in 
securing  the  necessary  material  and  men,  and 
some  well  contractor  who  controls  a  well  ma- 
chine capable  of  doing  tbe  work,  said  capability 
to  be  determined  by  the  artesian  well  super- 
visor by  making  whatever  repairs  upon  said 
well  or  reservoir  as  are  necessary  to  stop  the 
flow  of  waste,  shall  be  deemed  to  have  refus- 
ed to  take  such  action  to  prevent  waste,  and 
the  artesian  well  supervisor  is  thereupon  author- 
ized as  required  to  cause  the  necessary  repair 
to  be  made,  or  take  whatever  steps  necessary 
to  stop  the  flow  of  waste,  plugging  said  well,  a 
necessary,  at  any  point  whicn  should  be  effec- 
tive to  stop  said  flow  or  waste,  paying  the  ex- 
penses of  such  repairs  or  other  work,  Inclndins 
material  or  labor,  out  of  the  artesian  well  fund 
in  the  hands  of  the  county  treasurer  resulting 
from  fines  from  the  violation  of  the  provisions 
of  this  chapter.  Provided,  that  where  the  condi- 
tions justify  such  action,  the  board  of  county 
commissioners   may,    upon    receipt   of   petition 

{>resented  by  the  artesian  well  board  and  where- 
n  shall  be  stated  the  kind  and  amount  of  re- 
pair work  contemplated  as  well  as  its  necessity, 
transfer  from  any  fund  or  funds  which  may 
at  the  time  t>e  available  for  the  purpose  to  the 
credit  of  the  artesian  well  funds,  a  sufficient 
amount  to  cover  the  cost  of  such  repairs,  and 
when  any  such  amount  shall  have  been  collect- 
ed as  is  provided  by  this  ctiapter,  it  shall  be 
paid  over  to.  the  county  treasurer,  together  with 
a  legal  rate  of  interest  thereon,  and  by  him 
credited  to  the  original  fnnd  from  which  it  was 
drawn. 

"Sec.  266.  The  expenses  incurred  for  the  re 
pairs  of  work  aforesaid  shall  become  a  hen  on 
the  land,  where  such  well  or  reservoir  are  sit- 
uated, and  upon  such  well  or  reservoir,  and  the 
artesian  well  supervisor  within  twenty  days 
after  the  completion  of  said  repairs  or  work  up- 
on any  well  or  reservoir,  shall  file  for  record 
with  Uie  county  clerk  of  the  county  in  which 
said  land,  well  or  reservoir  is  situated,  a  state- 
ment of  tbe  expenses  or  the  amount  thereof,  the 
name  of  the  owner  or  the  reputed  owner  of  the 
land,  well  or  reservoir,  and  a  description  of  the 
land,  well  or  reservoir,  to  be  charged  with  the 
lien,  sufficient  for  the  identification,  which 
claim  must  be  verified  by  the  oath  of  the  arte- 
sian well  supervisor. 

"Sec.  267.  The  county  clerk  must  record  the 
claim  of  lien  in  a  book  kept  by  him  for  the  re- 
cording of  liens  generally  and  his  fee  for  re- 
cording same  shall  be  included  in  and  be  a  part 
of  said  lien. 

"Sec.  268.  It  the  said  lien  is  not  paid  and  dis- 
charged within  ninety  days  from  the  dote  of  its 
filing  with  the  county  clerk,  the  artesian  well 
supervisor  shall  in  his  oracial  capacity  and 
name  institute  suit  in  the  district  court  tor  the 
foreclosure  and  the  procednro  therefor  shall  be 
the  same  as  provided  by  law  for  the  sale  of  real 
estate  under  foreclosure  of  mortgage." 

Appellants  contend  that  these  sections  are 
unconstitutional  and  In  ccmfiict  with  tbe 
Fourteenth  Amendment  to  tbe  Gonstltutioa 
of  the  United  States;  and  section  18  of  ar- 
ti<de  2  of  the  state  Constitution,  which  pro- 
vides tbat  no  person  shall  be  deprived  ot 
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property  withont  due  process  of  law;  also 
that  said  sections  are  in  conflict  with  the 
Fifth  Amendment  to  the  Constitution  of  the 
United  States,  and  of  section  20  of  article  2 
of  the  state  Constitution,  which  provides  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  Jiust  compensation. 

Appellants'  first  point  is,  quoting  fr«»n 
their  brief: 

"The  power  of  the  state  to  enter  private 
lands  and  make  improvements  thereon,  or  to 
grant  authority  for  such  action,  can  only  be 
exercised  where  the  public  welfare  so  requires ; 
and  if  the  cost  of  making  such  improvements  is 
to  be  assessed  against  the  property  invaded,  the 
benefits  accruing  to  the  owner  must  equal  or  ex- 
ceed the  burden  thereby  imposed.  And  where 
the  state  prescribes  proceedings  to  charge  pri- 
vate lands  with  such  a  burden  without  providing 
for  proportional  benefits  to  the  owner,  such 
proceedings  contemplate  depriving  the  owner  of 
his  property  without  due  process  of  law,  and 
therefore  void,  as  in  conflict  with  the  state  and 
federal  ConstitutioDS." 

And  under  their  second  point  the  same 
proposition  is  stated  in  another  form.  From 
a  reading  of  the  statute  and  the  point  stated 
it  will  be  observed  that  appellants  miscon- 
ceive the  purpose  and  object  sought  to  be  ob- 
tained by  the  enactment  of  the  statute  in 
question.  The  making  of  the  repairs  or  the 
preventing  of  waste  is  not  for  the  benefit  of 
the  owner  of  the  land  upon  which  the  well  is 
located  which  may  be  wasting  water,  but  is 
for  the  purpose  of  abating  a  public  nuisance. 
The  statute  in  question  was  apparently  cop- 
led  from  the  state  of  Kansas,  and  appears  in 
the  General  Statutes  of  Kansas  of  1915  as 
sections  5674  to  5702.  Practically  all  of  the 
states  of  the  Uuicn  which  have  artesian 
wells  have  regulated  the  use  of  such  wells, 
their  repairs,  etc.  In  California  the  statute 
makes  it  a  penal  offense  for  the  owner  of  an 
artesian  well  to  permit  the  water  therefrom 
to  go  to  waste.  This  statute  was  upheld  by 
the  Court  of  Appeals  in  the  case  of  Ex  parte 
Elam,  6  Cal.  App.  233,  91  Pac.  811.  Our 
statute  goes  further,  however,  and  author- 
izes the  well  supervisor  to  make  the  repairs 
or  to  plug  the  well  In  case  the  owner  falls  to 
do  so  after  notice.  Evidently  the  Liegislature 
was  of  the  opinion  Oiat  this  provision  was 
necessary  In  order  to  conserve  the  artesian 
waters  of  the  state  for  the  purpose  of  irriga- 
tion and  other  beneficial  uses.  That  it  was 
competent  for  It  to  so  legislate  as  to  conserve 
these  natural  resources  Is  well  established  by 
the  adjudicated  cases.  In  support  of  this 
we  have  only  to  refer  to  the  case  of  Ohio  Oil 
Co.  V.  State  of  Indiana,  150  Ind.  698,  50  N. 
E.  1124,  affirmed  by  the  Supreme  Court  of 
the  United  States,  177  U.  S.  190,  20  Sup.  Ct 
576,  44  L.  Ed.  729.  In  that  case  the  statute 
under  consideration  made  it  unlawful  for  any 
person  having  possession  or  control  of  any 
natural  gas  or  oil  well  to  allow  or  permit  the 
flow  of  gas  from  any  such  well  to  escape  in- 
to the  open  air,  etc.  That  statute,  as  does 
the  one  under  consideration  here,  had  quite 
elaborate  provUioas  for  regulating  the  use  of 


such  wells  so  as  to  prevent  the  waste  of  gas 
or  oil.  The  Supreme  Court  of  the  United 
States,  in  an  opinion  written  by  Mr.  Justice 
White,  upheld  the  statute  as  a  proper  exer- 
cise of  the  police  power  of  the  state,  and 
stated  that  it  violated  no  provision  of  the 
Constitution  of  the  United  States.  See,  also, 
lindsley  v.  Natural  Carbonic  Gas  Co.,  220 
U.  S.  61,  81  Sup.  a.  337,  65  D.  Ed.  369,  Ann. 
Gas.  1912C,  160.  Most  of  the  states  in  the 
Union  whidi  have  gas  and  oil  producing 
wells  have  similar  regulations,  all  of  which 
have  been  upheld  as  constitutional  exercises 
of  the  police  power  of  the  states.  See  Thorn- 
ton on  the  Law  Relating  to  Oil  and  Gas,  S  385. 
In  an  appendix  to  this  work  will  be  found 
the  statutes  of  the  various  states,  all'  of 
which  undertake  to  prohibit  the  waste  of 
gas  and  oil.  There  are  two  Justifying  rea- 
sons for  the  enactment  of  the  statute  under 
consideration  by  the  Legislature  of  this  state, 
the  first  being  the  necessity  of  using  water 
for  Irrigation  and  the  limited  quantity  of 
water  available.  The  artesian  waters  In  a 
givoi  district  come  from  the  same  source, 
and  are  obtained  by  sinking  wells  to  the 
common  basin,  thereby  enabling  the  water  to 
find  its  way  to  the  surface.  Necessarily,  the 
waste  of  water  derived  from  the  common 
source  of  supply  diminishes  the  amount  of 
water  available  for  legitimate  uses,  and 
hence  works  an  injury  and  a  detriment  to- 
the  general  public  desiring  to  make  use  of 
such  waters.  The  second  reason  is  that  per- 
mitting the  water  to  run  to  waste  in  large 
quantities  results  in  the  "water  logging"  of 
lands,  and  destroys  its  prodnctlveuess.  In 
the  artesian  b^t  in  the  Pecos  Valley,  it  has 
been  found  necessary  to  construct  drains  at 
enormous  exi)ense  to  cari^  away  the  waters- 
whlch  find  their  way  to  the  lower  lands. 
Hence  we  find  ample  Justification  for  the 
legislative  act  regulating  the  construction 
and  use  of  such  wells,  thereby  preventing  the- 
nnnecessary  waste  of  water. 

[2,  S]  The  lien  Imposed  upon  the  well  and 
land  of  the  owner  who  permits  a  well  to  be- 
come out  of  repair  and  waste  water  Is  not 
upon  the  theory  of  beaeflt  to  the  owner,  but 
is  taxed  as  the  cost  and  expense  of  abating, 
a  nuisance  and  la,  we  think,  fully  Justified  by 
the  authorities.  The  act  in  question  de- 
clares that  an  artesian  well  wbldi  is  in  such 
condition  that  water  wastes  therefrom  is  a 
public  nuisance,  and  authorizes  its  summary 
abatement  by  the  artesian  well  supervisors 
in  one  of  two  modes ;  either  by  r^airing  or 
plugging.  The  statute  declares  and  defines  a 
new  species  of  public  nuisance  not  known  ta' 
the  common  law  nor  declared  to  be  by  any 
prior  statute.  Certainly  the  Legislature  had 
the  power  to  declare  an  artesian  well  used 
in  such  a  manner  as  to  be  a  detriment  to  the 
public  interest  and  welfare  a  public  nuisance,, 
although  not  recognised  as  sucii  at  common, 
law.  In  Wood  on  Naisanoes  0d  Ed.)  an  au- 
thor says: 


Digitized  by 


Google 


UM.) 


EOCLES  V.  DITTO 


729 


"Within  reoionaUe  limits  there  li  no  question 
but  that  the  Legislature  has  the  power  to  de- 
clare certain  uses  of  property  a  nuisance,  and 
such  use  thereupon  becomes  a  nuisance  per  se." 

[4]  Tliere  are,  of  course,  Umltati<»m  upon 
the  ezerdse  of  tills  power  by  the  Legislature, 
lor  If  the  court  could  Juflldally  see  that  a 
statute  was  a  mere  evasion,  or  was  framed 
for  the  purpose  of  IndlTidnal  oppression.  It 
would  be  set  aside  as  unconstltutloiial,  bat 
not  otherwise.  Lawton  v.  Steele,  119  N.  Y. 
226,  23  N.  E.  878,  7  Ll  K.  A.  134,  16  Am.  St 
Bep.  813.  But  such  does  not  appear  In  this 
statute,  for  it  is  plain  to  be  seen  that  the 
statute  was  designed  to  accomplish  a  use- 
ful purpose  and  to  promote  the  interests  of 
the  state  and  advance  the  welfare  of  the  peo- 
ple residing  In  the  artesian  belt  Numerous 
examples  are  cited  by  the  New  York  Coiirt 
of  Appeals  In  the  case  to  which  we  have  last 
referred  to  the  ezerdse  of  the  legislative 
power  to  declare  property  held  or  used  in 
violation  of  a  particular  statute  a  public  nui- 
sance, although  such  possession  and  use  be- 
fore the  statute  was  lawful. 

The  principle  of  law  relative  to  the  Im- 
provement of  property  for  public  benefit 
wherein  the  costs  of  such  Improvements  is 
assessed  upon  those  benefited  thereby  stands 
upon  Quite  a  different  footing  from  the  law 
which  authorizes  the  abatement  of  a  nui- 
sance and  taxes  the  expense  thereof  to  the 
person  maintaining  the  nuisance. 

It  is  the  duty  of  every  one  to  so  use  his 
property  as  to  occasion  the  least  possible  in- 
Jury  to  the  public  or  to  others;  and,  if  he 
permits  a  nuisance  to  be  maintained  upon 
his  property  which  woiics  a  detriment  or  in- 
Jury  to  the  public  or  to  others,  it  la  only 
proper  and  Just  that  the  expense  of  abating 
or  removing  the  nuisance  should  be  borne  by 
the  Individual  guilty  of  its  maintenance.  In 
Joyce  on  Law  of  Nuisance,  !  381,  it  is  said : 
"In  the  exercise  of  the  police  power  possessed 
by  the  state  it  may  be  by  statute  provided  that 
the  cost  of  abating  a  nuisance  shall  be  assess- 
ed against  the  property  of  the  owner  by  whom 
it  is  maintained." 

In  the  case  of  Steelsmlth  v.  Aiken,  14  Pa. 
Super.  Ct  Bep.  226,  the  right  of  the  adjoin- 
ing landowner  to  recover  the  costs  and  ex- 
I)ense  of  plugging  an  oil  well  was  sustained. 
There  the  statute  authorized  the  adjoining 
landowner,  after  notice  to  the  owner  of  the 
well  and  refusal  to  plug  the  well,  to  recover 
the  expense  from  the  owner  of  the  well. 

In  the  case  of  County  of  Los  Angeles  v. 
Spencer,  126  Oal.  670,  59  Pac.  202,  77  Am. 
St.  Rep.  217,  a  similar  question  was  involved 
ander  a  statute  which  made  certain  orch- 
ards Infected  with  insects,  moths,  or  other 
pests  public  nuisances,  and  authorized  the 
Horticultural  Commission  to  spray  the  trees 
and  charge  the  cost  thereof  as  a  lien  upon 
the  land.  The  court  upheld  the  statute  as 
constitutional,  and  said  that  its  enforcem«it 
in  the  way  prescribed  by  the  statute  was  not 
obnoxious   to   any   constitutional   inhibition. 

In  29  Oyc.  1218,  in  discussing  the  ques- 


tion of  the  abatemoit  of  a  public  Boisance 
by  public  authorities,  it  is  said: 

"The  person  responsible  for  a  nuisance  may 
be  held  liable  for  the  expense  of  removing  or 
abating  it" 

And  the  L^slature  may  authorize  the 
summary  abatement  of  public  nuisance  is 
equally  well  established. 

The  Legislature  has  made  a  wasting  ar- 
tesian well  a  nuisance  per  se,  and,  being  a 
nuisance  per  se,  there  was  no  necessity  for 
any  Judicial  Inquiry.  Western  &  Atlantic 
R.  R.  Co.  V.  Atlanta,  113  Ga.  537,  38  S.  B. 
996,  54  L.  R.  A.  802. 

In  DlUon  on  Municipal  Corporations,  { 
684  (5th  Ed.)  In  speaking  of  the  power  of 
municipal  authorities  to  summarily  abate 
nuisances,  the  author  says: 

"It  is  to  secure  and  promote  the  iinblic  health, 
safety,  and  convenience  that  municipal  corpora- 
tions are  so  generally  and  so  liberally  endowed 
with  power  to  prevent  and  abate  a  nuisance. 
This  authority  and  its  summary  exercise  Siay  be 
constitutionally  conferred  on  the  incorporated 
place,  and  it  authorizes  its  council  to  act  against 
that  which  comes  within  the  legal  notion  of  a 
nuisance." 

And  in  another  section  (690)  the  same  au- 
thor says  in  speaking  of  a  nuisance  per  se: 

"With  reference  to  the  first  class  it  has  been 
held  that  under  statutory  authority  to  abate 
or  remove  nuisances,  the  munidpahty  has  the 
power  to  abate  as  a  nuisance  per  se  anything 
that  falls  within  the  legal  notion  of  a  nuisance 
per  se,  and  to  do  it  in  a  summary  manner." 

Many  authorities  are  cited  sustaining  the 
text 

[6-7]  Here  we  have  the  well  in  question 
declared  by  legislative  authority  a  public 
nuisance  per  sa  The  well  supervisor  was 
required  to  give  the  owner  -of  the  well  30 
days'  notice  In  writing  to  abate  the  nuisance. 
This  he  did  and  upon  his  failure  to  comply 
the  supervisor  was  required  to  abate  the 
nuisance  by  repairing  or  plugging  the  well. 
Of  course,  if  the  well  was  not  out  of  repair 
it  md  not  constitute  a  nuisance,  and  the  well 
supervisor  would  have  no  authority  to  in- 
terfere, and,  if  he  did  soi  would  be  liable  to 
respond  in  damages  for  his  unwarranted  ac- 
tion. But  it  is  conceded  that  the  well  In 
question  was  wasting  at  least  1,900  gallons 
of  water  per  minute,  and  that  It  was  out  of 
repair;  hence  there  can  be  no  doubt  as  to 
the  duty  and  propriety  of  the  action  taken 
by  the  well  supervisor  in  undertaking  to 
abate  the- nuisance. 

The.  act  In  question  is  not  vlolatlye  of  the 
constitutional  provisions  referred  to  because 
it  authorizes  the  summary  abatement  of  the 
nuisance  by  the  well  supervisor  by  repairing 
or  plugging  the  well  which  is  wasting  water. 
It  is  universally  held,  we  believe,  that  the 
ezerdse  of  the  right  existing  at  common 
law  to  summarily  abate  a  nuisance  Is  not 
In  conflict  with  a  constitutional  provision 
protecting  rights  in  property.  Joyce  otx  the 
Law  of  Nuisances,  {  380. 

In  the  case  of  Lawton  v.  Steele,  119  N.  Z. 
226,  23  N.  E.  878,  7  L.  R.  A.  134,  16  Am.  St 
Rep.  813,  the  court  said: 
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"The  HgBt  of  Buiiitnary  at>Btement  of  Aui- 
sances  without  judicial  process  or  proceeding 
was  an  eatablisbed  principle  of  the  common  law 
long  before  the  adoption  of  oar  Constitution, 
and  it  has  never  been  supposed  that  this  com- 
mon-law principle  was  abrogated  by  the  provi- 
sion for  the  protection  of  life,  liberty,  and  prop- 
erty in  our  state  Constitution,  although  the  ex-, 
ercise  of  the  right  might  resoit  in  the  4«atruc- 
tion  of  property." 

In  the  same  case  it  Is  farther  said:  i 

"The  public  ^r^medy  is  ordinarily  by  indict-^ 
ment  for  the  punishment  of  the  offender,  where-j 
in  on  judgment  of  conviction  the  removal  or  dei 
struction  of  the  thing  constituting  the  nui-j 
sance,  if  physical  and  tangible,  may  be  adjudg-f 
ed.or  by  bill  in  equity  filed  in  behalf  of  the  peo- 
ple. But  the  remedy  by  judicial  prosecution,  in 
rem  or  in  personam,  is  not,  we  conceive,  exclu- 
sive, where  the  statute  in  a  particular  case  gives 
a  remedy  by  summary  abatement,  and  the  rem- 
edy is  appropriate  to  the  object  to  be  accom- 
plished." 

Here  the  Legislature,  presumably  after  due 
Invest^tlon,  has  determined  that  the  nui- 
sance should  be  abated  In  a  summary  man- 
ner, hy  the  public  official  thereunto  empower- 
ed, and  that  the  public  interest  required 
that  such  nuisance  should  be  dealt  with  In 
the  manner  prescribed.  The  act  in  qnestion 
does  not  undertake  to  authorize  the  destrnc- 
tlon  of  property,  for  it  only  authorizes  the 
repair  or  plug^ng  of  the  well.  If  the  well 
Is  plugged,  as  suggested  by  appellants  in 
their  brief,  the  well  is  not  destroyed,  as'  such 
plug  may  afterwards  be  removed.  Thus  it 
will  be  seen  that  the  act  in  question  does 
not  provide  for  the  destruction  of  property, 
but  only  for  the  abatement  of  sudi  use  of  the 
property  as  constitutes  the  nuisance. 

At  common  law  a  private  individual  could 
abate  a  nuisance  which  worked  a  special  in- 
Jury  or  hurt  to  him,  and  could  enter  upon 
the  lauds  or  premises  of  another  for  such 
purpose,  provided  he  could  do  so  in  a  peace- 
able manner.  Joyce  on  the  Law  of  Nui- 
sances, §  368.  And  the  exercise  of  this  right 
by  the  individual  in  a  suiimiary  manner  vio- 
lates no  constitutional  provision.  There  Is 
some  conflict  in  the  authorities  as  to  wheth- 
er a  private  individual  may  abate  a  public 
nuisance,  unless  he  suffers  some  si>eclal  in- 
Jury  therefrom,  not  common  to  the  general 
public.  Upon  reasons  it  would  seem  that 
where  a  public  officer  is  the  representative  of 
the  public,  in  that  regard,  and  a  public  nol- 
sance  is  maintained  which  injures  the  pub- 
lic, so  represented  by  him,  such  officer  may, 
where  authorized  by  statute,  enter  upon  the 
lands  and  premises  of  the  party  guilty  of 
maintaining  such  nuisance,  provided  he  can 
do  so  in  a  peaceable  manner,  and  remove  or 
abate  the  nuisance,  doing  no  greater  injury 
than  is  necessary  to  accomplish  the  abate- 
ment of  the  nuisance.  If  the  private  indivld- 
nal  can  lav^ully  abate  the  nuisance  which  in- 
jures him,  the  public  official  representing  the 
public,  and  being  so  empowered  by  statute, 
can,  acting  for  and  on  behalf  of  the  public, 
lawfully  exercise  the  same  rights  in  behalf 


of  all  the  public,  as  the  private  individual 
can,  in  the  protection  of  his  private  rights. 
Thus  it  will  be  seen  that  in  this  regard  the 
statute  in  question  violates  no  constitutional 
provision. 

r  It  is  argued  by  appellants,  however,  under 
their  third  proposition  that  the  power  of  the 
Estate  to  summarily  abate  a  public  nuisance 
[must  be  reasonably  and  efficiently  exercised; 
'the  means  employed  must  not  be  unduly  op- 
pressive on '  individuals,  and  no  expense  not 
necessary  to  the  abatement  of  the  nuisance 
may  be  taxed  against  the  person  maintaining 
it.  This  may  be  conceded  to  be  a  correct  state- 
ment of  the  law. 

Applying  it  to  the  fitcts  in  this  case,  ap- 
peUants  argue:  First,  that  it  was  the  duty 
of  the  well  supervisor  to  have  plugged  the 
well,  and  that  he  should  not  have  attempted 
to  repair  it;  second,  that  having  attempted  to 
repair  the  well,  he  failed  to  accomplish  the 
purpose  sought,  in  that  he  did  not  entirely 
suppress  the  waste  of  water,  admitting,  bow- 
ever,  that  he  did  control  the  flow  of  water  to 
at  least  1,600  gallons  per  minute.  The  diffi- 
culty which  confronts  appellants  under  their 
first  contention  Is  their  failure  to  show  the 
feasibility  of  stopping  the  flow  of  water  in 
the  instant  case  by  plugging  and  the  expense 
which  would  have  been  entailed  thereby.  As 
we  have  stated,  the  evidence  is  not  in  the 
record.  From  the  finding  made  by  the  court, 
apparently  no  attempt  was  made  to  show 
what  the  cost  of  plugging  the  well  would  have 
been  or  its  feasibility.  We  do  not  believe  that 
the  statute  in  question  contemplates  that  the 
well  supervisor  shall  undertake,  at  great  ex- 
pense, to  repair  a  well  so  as  to  continue  the 
flow  for  the  use  of  the  owner  when  the  waste 
might  be  limited  at  a  small  expense  by  plug- 
ging the  well.  The  supervisor  is  the  repre- 
sentative of  the  public,  or  rather  the  water 
consumers  of  the  district  The  public  has  no 
concern  with  the  question  as  to  whether  or 
not  the  owner  of  the  land  upon  which  the 
well  is  located  shall  continue  to  use  water 
therefrom.  That  is  a  matter  that  concerns 
only  the  individual.  If  he  received  proper 
notice  to  place  his  well  in  repair  and  neglects 
to  do  80,  the  public  interest  demands  only 
the  abatement  of  the  nuisance  by  stopping 
the  waste  of  water.  If  this  nuisance  can  be 
abated,  as  stated,  by  plugging  the  well  at  a 
trlfllr^  expense,  whereas  to  repair  the  well 
would  entail  a  large  expense,  it  Is,  we  believe, 
the  duty  of  the  well  supervisor  to  adopt  the 
least  expensive  method.  But,  as  stated,  there 
Is  nothing  in  the  record  before  the  coqirt  to 
show  what  the  eQ>ense  of  plugging  would 
have  been,  or  that  the  result  could  have  been 
accomplished  by  the  adoption  of  that  method. 
But  the  method  and  means  to  be  adopted  to 
abate  the  nuisance,  under  the  statute,  rest 
in  the  discretion  of  the  well  supervisor,  and 
in  the  absence  of  a  showing  of  gross  abuse  of 
Budi  discretion  the  courts  will  not  interfere. 
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As  to  tbe  second 'Qnestloh  we  think  ap" 
pellants  are  foreclosed  by  the  findings  of  the 
trial  court.  These  Qndings  have  been  here- 
tofore set  out,  and  it  will  be  observed  that 
the  court  found  that  the  well  supervisor  used 
due  and  proper  diligence  in  all  things  in  the 
making  of  the  repairs  In  question,  that  be 
adopted  the  proper  course,  and  that  it  was 
impractical  to  have  so  repaired  the  well  as 
to  have  entirely  eliminated  the  waste  of  wa- 

'  ter.  This  being  true,  appellants  cannot  es- 
cape their  liability  for  costs  of  repair.  It  is, 
of  course,  the  duty,  under  the  statute,  of  the 
well  supervisor  to  stop  the  waste  of  water, 
but  the  law  doesi  not  demand  the  impossible; 
oeither  would  the  appellants  be  liable  by  pros- 
ecution under  an  indictment  for  permitting 
the  waste  where  It  was  impossible  to  obviate 
it 

In  view  of  the  findings  by  the  trial  court, 
which  are  binding  here  because  of  the  state 
of  the  record,  appellants  are  required  to  re- 
spond for  the  costs  and  expenses  entailed  by 

.  the  repairs  made. 

For  the  reasons  stated,  the  Judgment  must 
be  affirmed;  and  it  is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  conoor. 


NORMENT  V.  FIRST  NAT.  BANE  OF 

SANTA  Ffi.    (No.  1914.) 

(Supreme  CJourt  of  New  Mexico.    July  81, 1917. 

On  Motion  for  Rehearing,  Sept  27,  1917.) 

(SvJlalus  by  the  Court.) 

1.  Appeai,  and  Ebkob  <@=»864— JtrnoiaKT  €sa 
297— MoDrFiCATioN— Review. 

Prior  to  the  enactment  of  chapter  16,  Laws 
1917,  upon  the  entry  of  final  juogment  in  the 
district  court,  the  court  lost  all  further  jurisdic- 
tion over  the  same,  and  could  not,  upon  motion 
for  new  trial  of  otherwise,  change  or  modify 
the  same.  For  this  reason  no  question  concern- 
vag  the  findings  and  conclasions  which  might 
have  been  raised  by  exceptions  or  proposals  or 
other  findings  and  Mmdusions  prior  to  the  en- 
try of  the  judgment  can  be  considered  here. 

2.  Bills  and  Notes  <S=»98— Collatebai,  Notk 
— FArLDBB  OF  Consideration— Estoppel. 

Where  the  maker  of  a  note  assures  a  bank 
that  his  note  to  a  third  party  is  "all  right," 
and  he  requests  the  bank  to  make  a  loan  to  said 
third  party,  and  he  takes  said  note  as  collateral 
security  therefor,  and  the  bank,  relying  upon 
the  representations,  makes  the  locm  and  takes 
the  note  as  collateral  security,  the  maker  cannot 
afterwards  be  heard  to  say  that  consideration  for 
the  note  has  failed,  or  that  the  bank  had  notice 
that  consideration  might  fail  by  reason  of  the 
possible  nonperformance  of  an  executory  con- 
tract by  a  third  person. 

8.  Corporations  «=>424,  430,  487(2)— Nora  o» 
Corporation— Validiti. 

While  it  is  true  that  one  who  takes  a  note 
of  a  corporation  in  payment  of  the  debt  of  its 
officer  is  put  upon  inquiry  as  to  the  authority  of 
the  ofiicer  to  negotiate  the  note,  still  the  note  is 
not  void,  but  merely  voidable,  at  the  instance 
of  the  corporation.  Until  the  corporation  dis- 
avows the  obligation,  it  does  net  lie  in  the  mouth 
ct  a  party  whose  note  has  been  placed  as  col- 
lateral security  for  the  corporate  note  to  com- 


plain and  to  attempt  to  make  a  defense  for  the 
corporation  which  it  does  not  elect  to  make  for 
itself. 

Error  to  I>istrict  CSourt,  San  Miguel  Coun- 
ty; Leahy,  Judge. 

Suit  by  the  First  National  Bank  of  Santa 
F6  against  James  W.  Norraent  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendant  brings  error.   Affirmed. 

J.  H.  Ciist,  of  Santa  F6  (A.  B.  Renehan,  of 
Santa  Ffi,  of  counsel),  for  plaintiff  in  error. 
Frank  J.  Ijavan,  of  Santa  F6  (Catron  &  Ca- 
tron, of  Santa  F4,  of  counsel),  for  defendant 
in  error. 

PARKER,  J.  Plaintiff  In  error  bought  388 
acres  of  land  from  the  Ten  I/akes  Land  Com- 
pany, a  corporation,  paying  for  the  same 
$3,500  In  cash  and  hia  note,  dated  August  2, 
1913,  for  $4,260,  (^able  on  or  before  12 
months  after  date.  The  vendor  in  the  deed 
conveyance  reserved  a  vendor's  lien  for  the 
amount  of  the  note,  the  unpaid  portion  of  the 
purchase  price.  The  note  contains  the  words, 
"Balance  purchase  money  for  388  acres  of 
irrigable  lands  with  water  rights  therefor  as 
per  deed  of  this  date  between  parties  hereto." 
Plaintiff  in  error  went  to  the  defendant  in 
error  in  behalf  of  the  vendor  and  of  one  J. 
D.  Hand,  and  requested  a  loan  for  them,  and 
represented  that  the  company  was  all  right 
the  said  Hand  was  all  right  and  that  bis 
note  (the  note  In  question)  was  all  right  De- 
fendant in  error  relied  upon  the  representa- 
tion and  made  a  loan  to  the  company,  taking 
it«  note  with  Hand  aa  joint  maker,  and  tak- 
ing the  aafd  note  of  defendant  in  error  as 
collateral  security.  The  note  of  the  company 
and  Hand  was  renewed  at  maturity,  sir 
months  from  date,  the  renewal  note  to  ma- 
ture at  the  maturity  of  the  note  of  plaintiff 
in  error.  At  this  time,  neither  note  being 
paid,  a  second  renewal  of  the  note  of  th& 
company  and  Hand  was  made,  payable  on  de- 
mand, and  each  renewil  note  was  likewise 
secured  by  tke  note  of  the  plaintiff  in  error 
as  collateral.  Defendant  in  error  brought 
snit  i^Mn  the  last  renewal  note  of  the  com- 
pany and  Hand,  and  upon  the  note  of  the 
plaintiff  in  error,  so  held  as  collateral,  and 
for  subrogation  to  the  ri^ts  of  the  vendor 
under  its  vendor's  lien,  and  for  foreclosure 
of  the  same  and  sale  of  the  property.  Hand 
had  left  the  Jurisdiction  and  was  not  served 
with  process,  and  the  company  defaulted, 
and  Judgment  was  rendered  against  it  aa 
prayed.  Plaintiff  in  error  answered,  and 
averred  that  defendant  in  error  was  not  a 
holder  in  due  course  of  his  note  to  the  com- 
pany, and  set  up  two  defenses  to  the  note, 
viz.:  Complete  failure  of  consideration  for 
the  note ;  and  the  fact  that  with  knowledge 
of  defendant  in  error,  the  company  note  was 
given  to  secure  funds  to  pay  the  individual 
note  of  the  said  Hand,  one  of  its  officers,  to 
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the  extent  of  $2,000  and  Interest,  and  be 
claimed  a  defense  pro  tanto. 

The  court  held  that  defendant  In  error 
took  the  note  of  plaintiff  In  error  In  due 
course  and  awarded  Judgment  on  the  fame, 
and  subrogated  defendant  in  error  to  the 
rights  of  the  company,  under  its  voidor's 
Hen,  and  ordered  foreclosure  of  the  lien  and 
sale  of  projpcrty. 

The  trial  was  condoled  on  December  10, 
1915,  and  the  case  taken  under  advisement 
until  J&nuary  20,  1916,  when  final  decree 
was  rendered.  On  January  24,  1916,  plaintiff 
In  error  filed  bis  motion  and  supplemental 
motion  for  a  new  trial,  which  were  overruled. 
These  motions  pointed  out  alleged  errors  in 
the  findings  and  conclusions  and  alleged  er- 
rors occurring  at  the  trlaL 

[1]  1.  Ck>unsel  for  the  bank  presents  a 
procedural  proposition  which  predudes  an 
examination  of  most  of  the  questions  raised. 
It  la  this:  The  court,  having  rendered  final 
judgment  on  January  20,  1916,  in  a  nonjury 
case,  then  and  there  lost  all  further  Jurisdic- 
tion over  the  Judgment,  and  it  became  a  final- 
ity between  Uie  parties;  therefore  the  court 
could  entertain  no  motion  for  a  new  trial 
or  in  any  way  modify  the  Judgment  Coun- 
sel dtes  FuUen  v.  Fullen,  21  N.  M.  212,  153 
Pac.  294,  In  which  we  discussed  the  question 
quite  fully,  and  subsequent  cases.  In  these 
cases  it  has  been  established'  that  in  nonjury 
cases  a  Judgment  becomes  a  finality  between 
the  parties  the  mwnent  it  is  placed  for  rec- 
ord, and  the  court  loses  all  further  Jurisdic- 
tion (Over  it  at  that  time.  We  see  no  reason 
to  depart  from  the  holding  in  these  cases. 
Applied  to  the  case  at  bar,  the  doctrine  pre- 
cludes an  examination  of  any  of  the  ques- 
tions raised  in  regard  to  the  finding  of  fact 
or  conclusions  of  law  Vhlch  might  have  been 
raised  by  exceptions  thereto  or  by  the  pro- 
ixjsal  of  other  or  different  findings  or  con- 
'  elusions. 

It  may  be  saM,  in  passing,  that  since  the 
decisions'  above  referred  to,  it  has  been 
thought  best  by  the  court  and  bar  to  have 
the  Jurisdiction  retained  by  the  district  court 
over  Judgments  for  a  time  after  roidlttoo, 
so  that  errors  and  injustice  may  be  avoided ; 
and  the  Legislature,  at  the  Instance  of  the 
bar  association,  has  provided  by  diapter  IS, 
Iaws  1917,  that  district  courts  ediall  retain 
JurisidicttoD  for  80  days  after  rendition  of 
judgment 

[2]  2.  Counsel  for  plaintiff  In  error  com- 
plains of  some  rulings  of  the  court  at  the 
trial.  They  complain  of  the  action  of  the 
court  in  excluding  certain  evidence  of  the 
failure  of  oonslderaUon  for  the  note  as  be- 
tween the  parties  thereto,  and  that  the  bank 
had  notice  of  the  same,  or  notice  of  facts 
sufficient  to  put  it  upon  inquiry  and  to  make 
its  taking  of  the  Norment  note  a  taking  in 
bad  faith.  Assuming  that  the  excluded  evi- 
dence would  show  a  failure  of  consideration, 
and  would  show  that  the  bank  had  knowledge 
of  facts  which  would  Indicate  that  a  part  of 


the  oonslderaUon  for  the  note  was  the  agree- 
ment of  the  Ten  Lakes  Land  Company  to  put 
water  <»  the  lands  purchased,  still  we  fall 
to  see  how  the  plaintiff  in  error  is  in  a  posi- 
tion to  successfully  assert  thom  facts  against 
a  recovery  in  this  case.  It  has  shown  by 
the  bfunk,  by  the  testimony  of  its  then  pres- 
ident, that  Norment  stated  that  this  note 
was  "all  right,"  and  that  he  urgejd  the  bank 
to  take  the  note,  and  the  bank  relied  upon  the 
representations.  At  that  time  there  was  no 
failure  of  consideration.  TUs  evidence  for 
the  bank,  in  support  of  the  Judgment,  it  la 
to  be  assumed,  was  believed  and  reUed  upon 
by  the  court  It  would  be  a  strange  doctrine 
to  hold  that  a  man  may  put  out  his  note  and 
represent  that  It  is  "all  right,"  and  request 
and  Induce  another  to  loan  money  on  the 
strength  of  the  note  as  collateral,  and  later 
be  heard  to  say  that  the  consideration  for  the 
note  had  failed,  and  that  the  person  making 
the  loan  had  notice  that  a  part  of  the  con- 
sideration for  the  note  was  an ,  executory 
contract  of  a  third  person,  which  might  or 
might  not  be  performed.  The  rights  of  the 
parties  must  be  held  to  be  fixed  at  the  time 
the  loan  by  the  bank  was  Induced  and  made, 
and  if  any  loss  result  it  must  fall  upon  the 
person  responsible  for  the  situation  causing 
the  loss,  in  this  case  the  plaintiff  in  error. 
This  consideration  seems  to  be  entirely  over- 
looked by  counsel  for  the  plaintiff  In  errw. 

[3]  3.  It  appears  that  Hand,  the  vice  pres- 
ident of  the  Ten  Lakes  Land  Company,  was 
indebted  to  the  defendant  in  error,  and  when 
the  loan  was  made  to  the  company  this  debt 
was  to  be  paid  out  of  the  proceeds  of  the 
loan,  whi<ai  was  done.  Counsel  argue  that 
this  fact  rendered  the  note  in  the  hands  of 
the  bank  void  to  the  extent  of  the  $2,000 
owed  by  Hand  to  the  bank,  and  likewise  re- 
lieved Norment  pro  tanto.  We  know  of  no 
sudi  doctrine. .  While  a  person  who  takes 
the  note  of  a  corporation  in  payment  of  the 
personal  obligation  of  Its  officers  is  put  upon 
inquiry  as  to  the  authority  of  the  officer, 
still  the  note  Is  not  void,  but  only  voidable, 
at  the  instance  of  the  corporation.  Until  the 
corporation  disavows  the  obligation,  we  can- 
not see  how  it  lies  in  the  mouth  of  a  stranger 
to  speak  to  such  a  question.  And  in  this 
case,  so  far  as  appears,  the  Ten  Lakes  Land 
Company  is  perfectly  satisfied  with  the  trans- 
action, and  Norment  is  not  in  a  position  to 
make  a  defense  for  it  which  it  does  not  de- 
sire to  make  for  Itself. 

4.  Many  other  propositions  are  presented 
in  the  briefs,  most  of  which  cannot  be  con- 
sidered by  reason  of  the  doctrine  applied  In 
paragraph  1,  above  set  out,  and  none  of  the 
others  seems  to  have  merit 

For  the  reasons  stated  the  Judgment  of  the 
district  court  should  be  affirmed,  and  it  la  so 
ordered. 

HANNA,  O.  J.,  and  ROBBRTS,  J.,  concur. 


Digitized  by  VjOOQ  IC 


N.1C) 


riRST  NAT.  BANK  t.  TOWN  OF  TOMB 


733 


On  Motion  for  Rehearing. 

PARKER,  3.  A  motion  for  rehearing  has 
been  filed,  based  entirely  upon  a  misconcep- 
tion of  what  was  said  in  paragraph  2  of  the 
opinion  heretofore  filed.  It  ie  assnmed  in 
the  motion  that  we  placed  the  decision  upon 
the  ground  of  estoppel  as  applied  to  ordinary 
nonnegotlable  undertakings.  In  this  plaintiff 
in  error  Is  confused  and  in  error.  Plaintiff 
in  error  offered,  and  was  not  permitted,  to 
show  that  a  part  of  the  consideration  for  his 
note  was,  to  the  knowledge  of  the  bank,  an  ex- 
ecutory contract,  which  has  not  been  per- 
formed at  the  time  of  the  trial,  and  that  con- 
sequently the  consideration  for  his  note  had 
failed.  He  did  not  offer  to  show  that  the  con- 
sideration for  the  note  had  failed  when  It 
was  negotiated  to  the  plaintiff  bank,  or  that 
either  he  or  the  bank  had  notice  or  any 
reason  to  believe  that  It  would  t&ll.  This 
clearly  appears  from  the  offer  of  proof  made 
by  plaintiff  in  error.  What  we  held,,  upon 
that  state  of  facts,  was  that  the  showing, 
bad  it  been  allowed,  furnished  no  defense  to 
the  note.  We  did  not  found  the  holding  upon 
the  ground  of  estoppel,  as  supplied  to  non- 
negotiable  andertaklngs,  but  upon  the  law  of 
commercial  paper,  which  precludes  defenses 
of  this  kind  under  these  drcomstanoes.  That 
knowledge  of  an  indorsee  that  a  part  or  all 
of  the  consideration  for  a  note  is  an  execu- 
tory contract  of  a  third  person  does  not  de- 
prive him  of  the  character  of  a  bona  fide  hold- 
er unless  he  further  knows  that  the  considera- 
tion has  already  tailed;  and  that  such  fail- 
ure of  consideratiai,  under  sudi  circum- 
stances, is  no  defense  to  the  maker,  see  Flood 
T.  National  Bank  of  the  PadQc,  166  CaL  809. 
132  Pac.  266,  46  L.  R.  A.  (N.  S.)  861,  and  note 
collecting  the  cases. 

For  the  reasons  stated,  the  rehearing  Is 
denied. 

HANNA.  C.  J.,  and  BOBBHTS,  J.,  ooncnr. 


FIRST  NAT.  BANK  OF  ALBUQUERQUE  T. 
TOWN  OF  TOMEi.    (No.  1869.) 

(Supreme  Court  of  New  Mexico.    Sept  15, 
1917.) 

(SvUabv  by  the  Cowri.) 

1.  JuDomNT  «=>720— Rks  Adjttdioata.— Db- 

TERiaNATIOH    OF    RiOET. 

A  right,  question,  or  fact  distinctly  pat  in 
iMue  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  a  ground  of  recovery, 
cannot  be  disputed  in  a  aabeequent  suit  between 
the  game  partiea  or  their  privies. 

2,  JUDOMBNT    «=5>600%    —    RKB   JUDICATA    — 

Splittiho  Action. 
One  who  avails  himself  by  action,  or  by  de- 
fense to  an  action,  of  part  of  an  indivisible 
claim  or  cause  of  action,  thereby  estops  himself 
from  again  maintaining  an  action  or  defense 
fonnded  up<Hi  it. 


8.  Pbopxbtt  «=>9— TsBSPAsa  «=320(2>— OoH- 
BTBvcTivK  PoBSBSsiON — 'Bvtsauvaov , 

Possession  will  be  presumed  to  accompany 
ownership  until  the  contrary  is  proved ;  a  con- 
structive possession  consequent  npon  legal  own- 
ership is  snffident  as  agamst  mere  trespassers, 
that  la,  as  against  those  who  do  not  show  some 
right  of  possession. 
4.  Advkrbe  PoasBsaioN  9=»106(1)— €k>NTXNU- 

OTJB  Possession— Land  Grant— Statute. 
Where  plaintiffs  right  of  action  is  based  np- 
<Hi  adverse  poasesaion  of  land  within  land  grants, 
and  where  sudi  possession  baa  l>een  shown  for 
ten  years,  under  section  3364,  Code  1916,  the 
possessor  holding  by  virtue  of  a  deed  of  vaa- 
veyance,  or  other  grant  purporting  to  convey  an 
estate  in  fee  simple,  and  no  claim  by  suit  in 
law  or  equity,  effectually  prosecuted,  anall  have 
been  set  up  or  made  to  aaid  lands  within  said 
period,  then  the  person  or  persona  so  holding 
adverse  i>ossesaion  shall  be  entitled  to  keep  and 
hold'  the  land  in  preferenoe  to  all  and  against 
all. 
&  Adverse  Possbbsior  9=>13— Color  or  Ti- 

TI.E— Requisitib. 
Where  title  is  claimed  by  adverse  possessiMt 
under  color  of  title,  the  possession  must  be  ac- 
tual, and  not  constructive,  in  its  nature.  It 
must  be  a  possession  subjecting  the  land  to  the 
will  and  dominion  of  the  occupant,  and  must  be 
evidenced  by  those  things  essential  to  its  bene- 
ficial use,  and  must  be  clearly  defined,  open,  ao- 
tnal,  visible,  exclusive,  hostile,  and  continuous. 

[lid.  Note.— For  other  definitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

6.  QunTiNG  TnxB  «s»44(3)— Btidencb— Ad- 
TBBSE  Possession. 

H(M,  there  is  no  evidence  in  this  case  ghow- 
ing  the  extent  of  the  claimed  pogsession  of  appel- 
lant, or  negativing  the  fact  that  the  legal  own- 
er of  the  premises  might  have  been  exercising 
dominion  over  the  property. 

7.  Tbiai.    «ss»396(5)—FiNDiNa8— Requisites. 

Findings  must  be  of  the  ultimate  facts 
which  the  evidence  is  intended  to  establish  suf- 
ficient in  themselves  without  inference  or  com- 
parison or  the  weighing  of  evidence  to  justify 
the  application  of  the  legal  prindples  which 
must  determine  the  case. 

a  Judgment  «=>25e(l)  —  Support  —  Find- 
ings. 
If  the  findings  of  the  trial  court  support  aU 
the  essential  allegations  of  the  complaint,  it 
most  necessarily  follow  that  the  findings  of  fact 
support  the  judgment,  where  the  issues  are 
found  in  favor  of  plaintiff,  and  examination  of 
the  findings  of  fact  will  disclose  that  they  sup- 
port all  the  necessary  allegations  of  the  com- 
plaint, and  therefore  support  the  plaintiffs 
cause  of  action,  which  is  ail  that  is  required. 

9.  PxTBLic  Lands  9=>223(3) — Spanish  Grant 
— QuitcLAnc— Act  of  Conoress. 

By  the  confirmation  by  Congrees  of  lands 
granted  by  the  King  of  Spain  nothing  more  than 
a  relinquishment  or  quitclaim  was  mtended,  or 
accomplished  and  adverse  rUhts,  being  except- 
ed, were  not  affected,  if  valid. 

Appeal  from  District  Court,  Valencia 
County ;  Neblett,  Judge. 

Action  by  the  First  National  Bank  of  Al- 
buquerque against  the  Town  of  Tome.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afflnned. 

For  the  aake  of  brevity,  and  in  order  to 
avoid  confusion,  the  First  National  Bank,  ap- 
pellee, will  be  called  the  plaintiff,  and  Qie 
town  of  Tome,  appellant,  will  be  referred  to 
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as  defendant,  which  was  the  relation  of  the 
parties  In  the  court  below. 

The  complaint  alleged  that  the  plaintiff 
was  the  owner  In  fee  simple  and  possessed 
of  the  real  estate  described  therein ;  that  the 
defendant,  as  well  as  unknown  claimants 
who  were  made  parties  defendant,  makes 
some  claim  to  said  real  estate  adverse  to 
that  of  the  plaintiff.  The  complaint  then 
proceeds  in  the  naual  form,  and  prays  that 
plaintiff's  title  be  quieted  and  set  at  rest. 

The  defendant  answered,  denying  that  the 
plaintiff  was  the  owner  in  fee  simple  and 
possessed  of  the  real  estate  described,  alleg- 
ing that  said  real  estate  is  within  the  ex- 
terior boundaries  of  the  Tome  land  grant, 
granted  by  the  King  of  Spain  to  the  predeces- 
sors in  title  of  the  defendant  in  the  year 
1739,  said  grant  having  been  confirmed  by 
act  of  Congress  approved  on  the  22d  day  of 
December,  1858,  and  on  the  5th  day  of  April, 
1871,  patented  to  the  predecessors  in  title  of 
the  defendant ;  that  for  more  than  ten  years 
next  after  the  issuance  of  patent,  and  con- 
tinuously to  date  of  Institution  of  suit,  no 
claim  by  suit  in  law  or  equity  effectually 
prosecuted  has  ever  been  set  up  or  made  by 
the  plaintiff,  or  by  those  under  whom  it 
claims,  to  said  real  estate,  and  that  by  force 
of  the  statute  In  sucb  case  made  and  provid- 
ed the  defendant  Is  entitled  to  keep  and  hold 
said  lands ;  that  the  plaintiff  and  those  under 
whom  it  claims  neglected  for  more  than  ten 
years  to  avail  themselves  of  any  title  they 
may  have  had  by  suit  at  law  or  in  equity 
effectually  prosecuted  against  the  defendant 
or  its  predecessors  in  title,  whereby,  by  force 
of  the  statute,  the  pltdntlff's  cause  of  action 
became  and  is  forever  barred ;  that  for  more 
than  ten  years  next  before  the  institution  of 
suit  the  defendants  and  its  predecessors  in 
title  have  been  in  open,  notorious,  and  ad- 
Terse  possession  of  said  real  estate  continu- 
ously and  in  good  faith  and  under  color  <rf 
title,  and  have  paid  the  taxes  lawfully  as- 
sessed against  the  same,  whereby  and  by 
force  of  the  statute  the  plaintiff  is  disabled 
to  maintain  Its  action;  that  the  plaintifTs 
alleged  cause  of  action  did  not  accrue  with- 
in ten  years  next  before  the  institution  of 
suit — and  pleads  the  ten-year  statute  of  lim- 
itation in  bar  of  suit 

•In  its  reply  the  plaintiff  Joined  issue  upon 
the  allegations  of  the  answer,  and  affirma- 
tively pleaded:  (1)  That  the  plaintiff  and  Its 
predecessors  in  title  had  for  more  than  fifty 
years  had  possession  of  the  land  described 
in  the  complaint,  holding  and  claiming  the 
same  by  virtue  of  deeds  of  conveyance  pur- 
porting to  convey  an  estate  in  fee  simple, 
and  that  no  suit  at  law  or  in  equity  had  been 
effectually  set  up  or  prosecuted  within  that 
time  to  said  lands,  and  that  by  virtue  of  the 
statute  the  plaintiff  was  entitled  to  keep  and 
hold  the  same;  (2)  that  the  defendant  had 
neglected  and  failed  for  more  than  ten  years 
to  avail  itself  of  any  title  by  suit  at  law  or 


in  equity  effectually  prosecuted  aigainst  the 
defendant  or  its  predecessors  .in  title — and 
pleads  the  statute  of  limitation  of  ten  years 
against  any  defense  the  defendant  may  have. 

It  will  thus  be  seen  that  the  following  is- 
sues were  presented  in  the  lower  court: 

First,  by  the  plaintiff: 

(a)  Title  in  fee  simple  under  an  alleged 
grant  made  by  Prefect  Francisco  Sarraclno 
March  1, 1842,  and  individual  allotments  made 
thereunder  by  Jose  Pino,  Justice  of  the  peace. 

(b)  Possession  for  more  than  fifty  years, 
holding  and  claiming  the  same  by  virtue  of 
deeds  of  conveyance  purporting  to  convey  an 
estate  in  fee  simple,  no  daim  by  suit  at  law 
or  equity,  effectually  prosecuted,  having  been 
set  up  or  made  by  the  defendant  within  that 
time. 

(c)  That  the  defendant  failed  for  more 
than  ten  years  to  avail  itself  of  any  title, 
legal  or  equitable,  by  suit  in  law  or  equity 
effectually  prosecuted  against  the  plaintiff, 
who  at  all  times  was  in  possession,  of  said 
real  estate. 

Second,  by  the  defendant: 

(a)  Title  in  fee  simple  under  grant  from 
the  King  of  Spain,  act  of  conflrmation  of 
Congress,  and  patent  of  the  United  Statea 

(b)  That  for  more  tlian  ten  years  after  the 
issuance  of  patent  and  continuously  until  the 
institution  of  suit,  defendant  was  in  posses- 
sion  of  said  land,  and  that  no  suit  or  claim 
at  law  or  equity  effectually  prosecuted,  had 
ever  been  set  up  or  made  by  the  plaintiff. 

(c)  That  if  the  plaintiff  ever  had  any  claim 
to  wild  lands,  it  neglected  for  more  ttian  ten 
years  to  avail  Itself  of  such  claim  or  title  by 
suit  at  law  or  equity  effectually  prosecuted 
against  the  defendant,  who  was  at  all  times 
in  possession  of  said  land. 

(d)  That  for  more  than  ten  years  before 
the  institution  of  the  suit,  the  defendant  has 
been  in  adverse  possession  of  said  land,  in 
good  faith  tinder  color  of  title,  and  paid  all 
taxes  lawfully  assessed  against  the  same. 

(e)  That  the  plaintiff's  cause  of  action  did 
not  accrue  within  ten  years  next  before  the 
institution  of  suit,  and  pleading  relies  upon 
the  statute  of  limitation  in  bar. 

In  support  of  its  claim  of  title  in  fee  to 
the  lands  described  in  the  complaint,  plain- 
tiff introduced  in  evidence,  as  Exhibit  Y, 
a  Spanish  document,  a  translation  of  which 
is  as  follows: 

"At  the  place  of  Parajito,  in  the  Jurisdictiod 
of  San  Felipe  Neri,  of  Albuquerque,  on  the  first 
day  of  March,  one  thousand  eight  handred  and 
forty-two,  presented  themselves  Pedro  Pereat 
Juan  Antonio  Baca,  and  Antonio  Samora,  neigh- 
bors of  the  jurisdiction  of  Tome,  saying  that 
they  represented  twelve  other  residents  as  well 
as  themselves  as  heirs  and  grantees  of  the  grant 
of  the  new  settlement  of  Our  Lady  of  the  Con- 
ception of  Tome  Dominguez,  and  stated  that  in 
their  said  grant  there  is  a  place  called  Los  Ojae- 
los  which  is  fa  the  plain  distant  four  leagues 
from  the  parish  church  and  two  leagues  from 
the  Manzano  Mountains,  and  they  request  that 
the  adjacent  lands  which  can  be  irrigated  by 
the  waters  of  said  springs  be  partitioned  out  to 
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them  for.  settling  npon  the  aaid  place,  and  that 
it  may  serve  them  for  the  maintenance  of  their 
large  families  and  for  the  protection  of  travel- 
ers, of  the  shepherds,  and  of  the  wood  carriers 
who  go  to  the  mountains,  from  the  savage  In- 
dians who  constantly  depredate.  And  accepting 
it,  their  petition,  as  presented  and  granting  the 
prayer  which  the  said  parties  make  therein,  I 
grant  their  petition,  and  I  decree  and  order  that 
they  appear  before  C,  Jose  Pino,  the  only  jus- 
tice of  the  peace  of  said  jurisdiction  of  the  said 
fifteen  petitioners,  in  order  that  he  deliver  and 
place  them  in  possession  of  their  land,  giving  to 
each  one  a  hijuela,  that  it  may  serve  them  as 
title  for  all  time.  The  partition  of  the  land  will 
be  made  of  that  which  is  found  between  the  road 
which  runs  to  the  north  of  a  small  canyadita 
where  there  breaks  out  a  spring  of  water,  and  on 
the  side  hill  there  are  some  ruins  of  houses,  and 
on  the  south  the  Cnerbo  road  up  to  the  spring 
of  the  same  name.    The  said  Judge  Alcalde  will 

Earcel  out  first  to  each  one  of  the  petitioners 
fty  Castilian  varae,  measuring  from  east  to 
west,  from  the  edge  of  the  reservoir,  which  will 
serve  them  for  gardens,  and  thence  forward, 
said  partition  being  concluded,  he  will  measure 
out  one  hundred  and  fifty  Castilian  varas  to 
each  one  for  farming,  which  two  said  measure- 
ments, the  one  for  gardening  and  the  other  for 
farming,  will  be  included  between  the  OjueloB 
road  above  mentioned  and  the  Cuerbo  road. 

"I  thus  provided,  ordered,  and  rigned  the  said 
day,  month  and  year,  signing  the  present  with 
the  witnessess  of  my  assistance  for  the  lack  of 
secretary,  of  which  there  is  none  in  this  terri- 
tory, and  on  conunon  paper,  there  being  none 
stamped. 

"Of  which  I  give  faith. 

"Of  assistance:       Francisco   Sawacino. 

"Rnbric. 

"Jose  Antonio  Chavee,  Rubric,         Prefect. 

"Of  assistance: 

"Juan  Torres. 

"Of  assistance: 

"Jose  Felz  Benairdes. 

"As  received,  March  2,  1842, 

"Jose  Pino,  Ruhric." 

In  pursuance  of  the  supposed  authority 
conferred  by  the  foregoing  Instrument,  Jose 
Pino,  Justice  of  the  peace,  on  the  8th  day 
of  March,  1S42,  made  partition  of  the  land 
described  therein  among  the  several  petition- 
ers by  execuUon  and  delivery  of  hijuelas,  sev- 
en of  which  were  introduced  in  evidence 
by  the  plaintiff,  all  being  substantially  iden- 
tical with  plaintiff's  Bxhiblt  D,  wbidi  is  as 
tdOioiwa: 

"At  the  place  of  Tome,  on  the  8th  day  of  the 
month  of  March,  1842,  I,  citizen,  Jose  Pino,  the 
only  justice  of  the  peace  of  this  jurisdiction,  in 
conformity  with  the  decree  issued  by  the  sir 
prefect  on  the  Ist  day  of  March  of  the  same 
year,  in  order  to  comply  therewith,  and  in  con- 
formity thereto.  I  proceeded  to  the  land  of  Los 
Ojuelos  to  verify  the  partition,  and  drawing  the 
measurement  from  east  to  west,  measured  one 
hundred  and  fifty  varas  of  which  in  the  name 
of  the  sovereignty  before  the  witnesses  of  my 
assistance  wi^  whom  I  act,  I  gave  possession 
to  Francisco  Campos,  which  have  tor  bounda- 
ries on  the  east  by  lands  of  citizen  Felipe  Bailee, 
on  the  west  by  lands  of  citizen  Jose  Abrea,  on 
the  north  by  the  road  of  Los  Ojuelos,  on  the 
south  by  the  road  of  Bl  Cuerbo,  and  having 
made  the  demonstrations  which  in  such  cases 
are  observed,  I  admonished  him  to  put  his 
boundaries  or  monuments  in  a  permanent  man- 
ner to  avoid  disputes.  I  extended  to  him  the 
Jtresent  schedule  to  serve  him  as  a  title  for  the 
ostification  of  his  legitimate  property,  acquir- 
ed on  common  paper,  the  corresponding  kind  not 
being  found,  ukd  obligated  to  annex  it  when 


found.    I  signed  it  with  these  of  my  assistance. 
I  give  faith. 

"Jose  Pino.  Rubric. 

"Fees:  $3.00. 

"Of  assistance. 
"Rubric.  Bartolome  Romero.    Rubric. 

"Of  assistance 

"Jose  Ascensio  Baca.    Rubric." 

Plaintiff's  paper  title  is  based  entirely  upon 
hljuelas  elnilar  to  the  above  and  executed 
on  authority  of  the  supposed  grant  by  the 
prefect  Francisco  Sarradno,  set  out  as  abiove. 
The  plaintiU's  immediate  grantor  was  Wil- 
liam J.  Park,  by  deed  dated  December  20, 
1898,  and  Park  ot(tained  whatever  paper 
title  he  had  by  mesne  conveyances  from  the 
holdeita  under  the  hljuelas  executed  by  the 
Justice  of  the  peace  Jose  Pino. 

The  defendant  claimed  paper  title  undei 
the  following  Instnunents:  (1)  Grant  trosu 
the  King  of  Spain  mede  in  the  year  1739  to 
the  predecessors  in  title  of  defendant;  (2) 
act  of  Congress  ■  confirmatory  of  the  forego- 
ing grant ;  (3)  patent  from  the  United  States 
patenting  said  land  grant  to  the  town  of 
Tome.  Both  the  act  of  confirmation  by  Con- 
gress and  the  patent  Issued  in  pursuance 
thereof  contained  the  iH:ovljBlon  that  eadi 
should  "only  be  construed  as  a  reUnqulshment 
of  all  title  and  claim  of  the  United  States 
to  any  ot  said  lands,  and  shall  not  affect  any 
adverse  valid  rights,  should  such  exist." 

The  trial  court  made  the  following  findings 
of  fact  and  conclusions  of  law: 

"Findings  of  Fact 

"(1)  Ttat  said  plaintiff  is  a  corporation  duly 
oiTsanized  under  the  laws  of  the  United  States, 
with  its  principal  place  of  business  in  the  city 
of  Albuquerque,  N.  M.,  and  the  defendant,  the 
town  of  Tome,  is  a  corporation  organized  under 
the  laws  of  New  Mexico,  with  its  principal 
place  of  business  in  the  county  of  Valencia. 

"(2)  That  in  the  year  1739  a  tract  of  land 
which  was  afterwards  fully  described  in  the 
patent  of  the  United  States  was  given  and 
granted  by  the  King  of  Spain  to  the  predeces- 
sors in  title  of  the  defendant,  the  town  of 
Tome,  and  the  predecessors  in  title  of  the  said 
defendant,  the  town  of  Tome,  were  placed  in 
possession  of  said  tract  of  land  in  accordance 
with  the  laws,  rules,  and  customs  of  the  said 
kingdom  of  Spaing  that  on  the  6th  day  of  Au- 
gust, 1856,  the  said  predecessors  in  title  of  the 
defendant,  the  town  of  Tome,  presented  to  the 
surveyor  general  of  the  territory  of  New  Mexico, 
their  claim  for  the  confirmation  of  the  saio 
grant,  and  thereafter  the  said  surveyor  genera] 
of  the  territory  ot  New  Mexico  duly  recommend- 
ed the  said  claim  tor  confirmatirai  to  the  Con- 
gress of  the  United  States;  that  on  the  22d  day 
of  December,  1868,  by  an  act  of  Congress  of 
the  United  States  duly  enacted,  the  said  grant 
of  land  was  duly  confirmed  to  the  predecessor 
in  title  of  the  defendant,  the  town  of  Tome,  and 
thereafter,  and  on  the  5th  day  of  April,  1871,  a 
patent  was  duly  issued  by  the  United  States  of 
America  to  the  predecessors  in  title  of  the  said 
defendant,  the  town  of  Tome. 

"(3)  That  the  tract  of  land  described  in  the 
complaint  in  this  case  is  within  the  exterior 
boundaries  of  the  grant  mentioned  in  the  tore- 
going  paragraph. 

"(4)  That  on  the  18th  day  of  May,  1886, 
Cyrus  H.  Kirkpatrick  took  possession  of  the 
following  described  land,  to  wit:  'The  land  and 
premises  known  as  the  Los  Ojuelos  ranch,  be- 
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ing  la  the  Tome  grant,  ta  the  county  of  Va- 
lencia, state  of  New  Mexico,  bounded  on  the 
north  by  the  public  road  running  from  the  town 
of  Tome  to  the  Rocky  Mountains,  and  on  the 
'east  by  the  top  of  the  springs,  on  the  top  of 
the  hills,  and  on  the  south  by  the  road  known 
«s  the  "Cuervo,"  and  on  the  west  measuring 
seven  hundred  and  fifty  (750)  yards  from  the 
pond  of  Ojuelos  ranch,  from  thence  running 
west  three  thousand  varas  (3,000),  being  with- 
in the  exterior  boundaries  of  the  land  and  prem- 
ises described  in  plaintiff's  complaint,  under  and 
by  virtue  of  a  deed  of  conveyance  made  by 
Cfharles  W.  Lewis,  and  wife,  purporting  to  con- 
vey to  him  an  estate  in  fee  simple  in  said  premis- 
«s,  and  held  and  claimed  the  same  and  was  in  the 
actual  possession  thereof  until  the  year  1893.' 
TTliat  during  the  year  1893  the  said  Cyrus  H. 
Kirkpatrick  was  dispossessed  of  a  portion  of  the 
land  and  premises  above  described  by  virtue  of 
&  writ  of  possession  issued  out  of  the  district 
court  of  Socorro  county  in  that  certain  cause 
entitled  Jose  M.  Barela  et  al.  v.  Cyrus  H.  Kirk- 
patrick, No.  2315.  The  portion  of  said  premises 
of  whidi  Cyrus  H.  Kirkpatrick  was  dispossessed 
of  being  described  as  follows:  'All  that  portion 
of  land  situate  and  being  north  and  east  of  the 
lines  beginning  at  the  northwest  corner  of  the 
house  claimed  and  occupied  by  Cyrus  H.  Kirk- 
patrick in  the  year  1893,  beginning  at  said 
northwest  corner  of  said  housft  thence  south 
48  degrees  30  minutes  east  46.30  chains  to  a 
point  one  hundred  yards  south  of  the  Lemita 
spring  on  the  east  boundary  of  the  lands  above 
-described,  and  beginning  at  the  northwest  corner 
of  the  said  Kirkpatrick  house,  running  thence 
due  north  to  the  northern  boundai^  of  the  lands 
above  described  containing  approximately  seven- 
ty-five and  o^/ioo  (75.01)  acres,  more  or  less.' 

"(5)  That  for  more  than  ten  years  immediate- 
ly prior  to  the  18th  day  of  May,  1885,  Charles 
H.  Lewis,  the  grantor  of  said  Cyrus  H.  Kirk- 
patrick, and  his  predecessors  in  title,  were  In  the 
actual  possession  of  the  said  lands  described 
in  finding  No.  4,  holding  and  claiming  the  same 
by  virtue  of  deeds  of  conveyance  purporting  to 
convey  an  estate  in  fee  simple  to  said  Charles  W. 
Levds  and  his  predecessors  in  title,  and  that  no 
claim  by  suit  in  law  or  equity,  effectually  prose- 
cuted, had  been  set  up  or  made  to  the  said 
lands,  tenements,  and  hereditaments  within  the 
eaid  period  of  ten  years. 

"{e)  That  the  plaintiff  herein  derived  its  title 
through  mesne  conveyances  from  said  Cyrus  H. 
Kirkpatrick,  and  the  court  finds  that  the  plain- 
tiff, the  First  National  Bank  of  Albuquerque,  is 
the  owner  in  fee  simple  and  entitled  to  the  j^oa- 
session  of  all  that  portion  of  land  and  premises 
described  in  plaintiff's  complaint,  as  follows: 
'The  land  and  premises  known  as  the  Los  Ojue- 
los ranch,  being  in  the  Tome  grant,  in  the  coun- 
ty of  Valencia,  state  of  New  Mexico,  bound- 
<S  on  the  north  by  the  public  road  running  from 
the  town  of  Tome  to  the  Rocky  Mountains,  and 
on  the  east  by  the  top  of  the  springs,  on  the  top 
of  the  hills,  and  on  the  south  by  the  road 
known  as  the  "Cuervo,"  and  on  the  west  measur- 
ing seven  hundred  and  fifty  (750)  yards  from 
the  pond  of  Ojuelos  ranch,  from  thence  run- 
ning west  three  thousand  (3,000)  varas,  except 
that  portion  thereof  situate  in  the  northeast  cor- 
ner, being  the  lands  which  the  said  Cyrus  H. 
Kirkpatrick  was  dispossessed  of  in  the  year 
1893  under  and  by  virtue  of  a  writ  of  posses- 
sion issued  out  of  the  district  court  of  Socorro 
county  in  cause  No.  2315.  the  same  being  about 
seventy-five  and  »^/ioo  CTS.Ol)  acres.' 

"(7)  That  the  defendants  have  no  claims  or 
interest  in  that  portion  of  the  land  and  real  es- 
tate described  in  findings  No.  4,  except  seventy- 
five  and  »i/ioo  (75.91)  acres  more  or  less  situ- 
ate in  the  northeast  comer  of  said  tract,  and 
b^ng  north  and  east  of  the  lines  beginning  at 
the  northwest  comer  of  the  house  claimed  and 
occupied  by  Cyrus  H.  Kirkpatrick  in  the  year 
1893,   beginning   at   said   northwest   comer   of 


said  house,  thence  south  48  degrees  SO  minutes 
east  43.60  chains  to  a  point  one  hundred  yards 
south  of  the  Lemita  spring  on  the  east  bound- 
ary on  the  lands  described  m  finding  No.  4,  and 
beginning  at  the  northwest  comer  of  the  said 
Kirkpatrick  house,  running  thence  due  north  to 
the  northern  boundary  of  the  lands  described  in 
finding  No.  4. 

"Concluedons  ot  Lav. 

'The  court  therefore  concludes  as  a  matter 
of  law  from  the  foregoing  facts  that  the  plain- 
tiff is  entitled  to  a  decree  establishing  its  title 
against  the  adverse  claims  of  the  defendant, 
quieting  its  title,  and  adjudging  it  to  be  the 
owner  m  fee  simple  to  a  portion  of  the  lands 
described  in  its  complaint  as  follows:  The  land 
and  premises  known  as  the  Los  Ojuelos  ranch, 
bein^  in  the  Tome  grant,  in  the  county  of  Va- 
lencia, state  of  New  Mexico,  bounded  on  the 
north  by  the  public  road  running  from  the  town 
of  'Tome  to  the  Rocky  Mountains,  and  on  the 
east  by  the  top  of  the  springs,  on  the  top  of 
the  hills,  and  on  the  south  by  the  road  known 
as  the  'Cuervo,'  and  on  the  west  measuring  sev- 
en hundred  and  fifty  (750)  yards  from  the  pond 
of  Ojuelos  ranch,  from  thence  running  west  three 
thousand  (3,000)  varas,  except  so  much  thereof 
as  is  described  as  follows:  All  that  portion  of 
land  situate  and  being  north  and  east  of  the 
lines  beginning  at  the  northwest  comer  of  the 
house  claimed  and  occupied  by  Cyrus  H.  Kirk- 
patrick in  the  year  1893,  beginning  at  said  north- 
vest  comer  of  said  house,  thence  south  48  de- 
grees 30  minutes  east  43.60  chains  to  a  point 
one  hundred  yards  south  of  the  Lemita  spring 
on  the  east  boundary  of  the  lands  described  in 
finding  No.  4,  and  beginning  at  the  northwest 
comer  of  the  said  Kirkpatrick  house,  running 
thence  due  north  to  the  northern  boundary 
of  the  lands  described  in  finding  No.  4,  con- 
taining approximately  seventy-five  and  •i/ioo 
(76.91)  acres,  more  or  less.  ,   ,     „ 

"[Signed]    CoUb  Neblett,  Judge." 

Other  facts,  so  far  as  need  be,  v?lll  be  re- 
ferred to  In  our  opinion. 

From  the  Judgment  In  favor  of  plaintiff  be- 
low, based  upon  the  findings  and  conclusions 
set  out,  this  appeal  was  taken. 

Neill  B.  Field,  of  Albuquerque,  for  appel- 
lant. A.  B.  McMlllen,  of  Albuquerque,  for 
appellee. 

HANNA,  O.  J.  (after  stating  the  facts  as 
above).  The  first  point  presented  by  the 
brief  of  appellant  is  that  the  title  to  the  un- 
allotted lands  of  the  Tome  grant  remained 
in  the  crown  of  Spain,  subject  to  future 
granting  by  the  king  and  by  succeeding  sov- 
ereignties, and  passed  In  common  to  the  com- 
munity of  the  town  of  Tome  by  confirmation 
and  by  patent  of  the  United  States.  The 
Tome  grant  was  made  In  the  year  1739,  and 
confirmed  by  act  of  Congress  in  the  year 
1858.  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Bond  v.  Barela's  Heirs, 
220  U.  S.  492,  33  Sup.  Ot  809,  67  L.  Ed. 
1292,  following  the  case  of  the  United  States 
V.  Sandoval,  167  U.  S.  278,  17  Sup.  Ct.  868,  42 
L.  Ed.  168,  has  held  that  the  Tome  grant  was 
a  community  grant.  The  act  of  confirmation 
and  the  patent  both  contain  a  provision  that 
the  confirmation  shaU  only  be  construed  as  a 
relinquishment  of  all  title  and  claim  of  the 
United  States  to  any  of  the  land  and  shall 
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not  affect  any  admse  valid  rights,  should 
such  exist. 

Bearing  in  mind  that  tbe  plaintiff  traces  a 
chain  of  title  bade  to  certain  allotments  made 
within  tbe  Tome  grant  prior  to  the  act  of 
confirmation,  we  are  at  a  loss  to  understand 
the  application  of  appellant's  contention  that 
the  unallotted  lands  of  the  grant  passed  to 
the  community  of  the  town  of  Tome  upon 
confirmation  and  patent  by  the  United  States. 
This  point  might  he  conceded  by  appellant, 
and  practically  is  so  conceded ;  yet  we  do  not 
consider  that  the  point  raised  calls  for  a  de- 
cision at  our  hands,  by  reason  of  the  fact 
that,  if  appellee's  title  Is  traceable  to  allot- 
ted lands,  we  are  not  at  this  time  concerned 
with  the  title  to  unallotted  lands  within  the 
grant. 

We  therefore  pass  to  the  second  point, 
which  is  that  under  the  laws  of  Spain  and 
Mexico  prefects  had  no  power  to  make  grants 
of  public  lands.  Again  we  do  not  feel  called 
upon  to  decide  the  question  raised,  because 
the  question  is  one  of  adverse  possession,  as 
found  by  the  trial  court  In  its  finding  of  fact 
No.  5,  and  even  though  the  prefect  was  with- 
out authority  to  make  an  allotment  within  a 
community  grant,  which  we  do  not  decide, 
nevertheless  the  deed  made  by  the  allottee 
and  the  paper  title  resulting  therefrom  would 
constitute  color  of  title. 

[1]  Tbe  third  point  raised  by  ai^eUant  is 
that  title  to  tbe  land  in  question  was  adju- 
dicated adversely  to  plaintiff's  grantor  and 
in  favor  of  the  defendant  in  a  certain  cause. 
No.  2316,  In  the  district  court  of  Socorro 
county,  in  the  year  1893.  This  was  a  case 
brought  by  one  Barela  and  others  against 
Cyrus  H.  Kickpatrlck.  It  was  a  suit  In 
ejectment  for  a  portion  of  the  land  described 
In  the  complaint  in  this  case.  It  induded 
certain  springs  and  a  small  tract  of  land,  as 
well  as  the  house  occupied  by  Kirkpatrick 
and  his  predecessors  in  title.  The  plaintiff 
In  ejectment  suit  brought  their  action  as  ten- 
ants in  common  of  the  Tome  grant.  Ijater 
the  town  of  Tome,  the  d^mdant  in  this  case, 
was  substituted  as  plaintiff.  The  land  claim- 
ed in  the  ejectment  suit  was  one  mile  square, 
and  was  found  to  conflict  with  the  land 
claimed  by  Elrkpatrick,  amounting  to  about 
8,000  acres,  to  the  extent  of  about  75  acres. 
All  of  the  deeds  upon  which  the  plaintiff  in 
this  case  predicates  Its  title  up  to  and  includ- 
ing the  deed  of  Klrkpatrlck  were  in  evidence 
in  the  ejectment  suit  The  ejectment  suit 
resulted  in  a  Judgment  in  favor  of  the  town 
of  Tome  for  a  lesser  tract  than  that  set  out 
in  the  complaint  and  for  a  substantially  dif- 
ferent tract  of  land  from  that  described  in 
the  complaint.  It  is  appellant's  contention 
that,  because  the  Judgment  was  rendered  for 
the  plaintiff  in  the  ejectment  suit,  resulting 
in  an  ouster  of  Klrkpatrlck  on  June  28,  1893, 
under  a  writ  of  possession,  the  validity  of 
plaintiff's  title  was  adjudicated  adversely  to 
•ilainturs  predecessors  in  title  and  in  favor 
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of  the  def«idaht  la  the'  ejectment  solti  It  Is 
contended  by  the  appellant.  In  other  words, 
that  Klrkpatrlck's  title  was  the  seal  tssne 
involved  and  decided  In  the  ejectment  suit, 
and,  the  decision  having  been  against  its  va- 
lidity, it  is  res  adjndicata  in  this  case,  not 
alone- as  to  the  land  involved  in  that  suit, 
but  as  to  all  lands  described  in  sold  title  and 
claimed  adversely  to  the  rights  of  the  town 
of  Tome.  Authority  in  support  of  this  con- 
tention is  cited  in  the  case  of  So.  Pac.  R.  R. 
Co.  v.  United  States,  168  U.  S.  1,  48,  18  Sup. 
Gt.  18,  27  (42  Lh  Bd.  366).  The  general  prin- 
ciple announced  in  that  case  is  that: 

"A  right,  question,  or  fact  distinctly  pnt  in 
issue  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  a  ground  of  recovery,  can- 
not be  disputed  in  a  subsequaat  suit  between  the 
same  parties  or  their  privies." 

There  can  be  no  quarrel  with  this  state- 
ment of  the  law,  and  appellee  only  contends 
that  in  the  ejectment  suit  the  question  sub- 
mitted to  the  court  and  determined  was  as  to 
the  conflict,  which  was  found  to  be  about  76 
acres,  and  from  which  Kirkpatnck  was  eject- 
ed. The  town  of  Tome  in  bringing  this  suit 
might  Just  as  well  be  argued  to  concede  the 
Klrkpatrlck  title  as  to  the  remainder  of  the 
land  called  for  by  his  deeds,  and  not  involved 
in  the  ejectment  suit.  The  only  question  put 
In  issue  and  directly  determined  by  tbe 
court  was  that  concerning  the  conflict  be- 
tween the  tract  described  in  the  complaint  in 
the  ejectment  action  and  the  land  claimed  by 
Klrkpatrlck. 

[2]  By  appellee  It  is  further  contended 
that  one  who  avails  himself  by  action,  or  by 
defense  to  an  action,  of  part  of  an  indivisi- 
ble claim  or  cause  of  actioiK  thereby  estops 
himself  from  again  maintaining  an  action  or 
defease  founded  upon  it,  citing  WatUns  v. 
American  National  Bank  of  Denver,.  134  Fed. 
36, 67  O.  G.  A.  110,  and  other  cases  in  support 
of  this  well-estaUUshed  principle.  We  cannot 
base  a  decision  favorable  to  appellant  upon 
Its  contention  in  this  respect,  because,  as 
pointed  out  by  the  brief  of  appellee,  the  ac- 
tion was  a  possessory  one,  and  the  question 
was  which  party  showed  the  better  right  to 
the  land  Involved  in  the  suit.  Appellee  right- 
fully argues  that,  for  all  the  evidence  showed, 
Klrkpatri«^  may  have  parted  with  the  land, 
or  the  court  may  have  taken  the  view  tluut 
tbe  land  east  of  the  reservoir  was  not  con- 
\eyed  to  Klrkpatrlck's  predecessors.  It  ir 
also  shown  by  appellee's  brief  In  this  cas« 
that  tbe  evidence  introduced  in  the  ejectment 
suit  was  not  preserved.  We  are  therefore 
unable  to  say  whether  or  not  the  town  of 
Tome  predicated  its  action  in  the  ejectment 
suit  upon  the  same  claim  or  right  of  action 
upon  which  it  now  predicates  its  defense  in 
this  suit,  and  that  therefore  the  doctrine  of 
estoppel  should  prevaU.  We  therefore  find 
no'  merit  in  appellee's  contention. 

[3]  Tbe  fotvth  point  presented  by  the 
brief  of  appellant  is  that  plalntiflTs  claim  is 
stale;  therefore  contrary  to  equity  and  good 
conscience.    It  la  argued  that  the  sbecUrs 
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retom  on  the  writ  of  possession  In  the  eject- 
ment snlt  showed  It  was  executed  on  the  27th 
day  of  June,  1893,  by  placing  the  agent  of 
the  town  of  Tome  in  possession.  It  is  further 
contended  that  the  erldeuce  discloses  that 
Kirkpatrlck  then  went  away,  and  from  that 
time  to  the  time  this  suit  was  brought  all  the 
land  described  in  the  plaintiff's  complaint 
had  been  in  the  possession  of  the  board  of 
tra'Jtees  of  the  town  of  Tome,  that  the  own- 
ers of  the  grant  tiad  pastured  their  cattle 
and  sheep  over  this  land,  and  that  the  town 
of  Tome  bad  paid  all  the  taxes  levied  and 
assessed  upon  said  land.  This  alleged  posses- 
sion of  the  defendant  will  be  considered  un- 
der the  next  point  raised.  It  is  also  argued 
tliat  no  possession  by  any  one  on  behalf  of 
the  plaintiet  is  claimed.  The  defendant  (ai>- 
pellant  here)  availed  Itself  of  this  objection 
by  a  motion  for  Judgment  at  the  close  of 
plaintifTs  case.  It  cannot  be  seriously  con- 
tended that  the  sheriff  In  executing  the  writ 
of  possession  in  the  ejectment  suit  attempted 
to  place  the  agent  of  the  town  of  Tome  In 
possession  of  anything  more  than  the  75 
acres  in  conflict  Although  the  evidence 
shows  that  BCirkpatrlck  went  away  and  re- 
mained away,  that  fact  would  not  necessarily 
n^ative  possession  of  others  through  him  or 
possession  of  his  agents.  The  element  as  to 
payment  of  taxes  which  Is  raised  by  this 
point  will  be  considered  later  in  this  opinion. 
As  to  the  alleged  admission  of  counsel  it  ap- 
■  pears  that  counsel  was  asked  whether  the 
plaintiff  had  been  in  possession  or  whether 
plaintiff  had  shown  possession;  the  answer 
being  that  plaintiff  relied  on  the  presump- 
tion which  proof  of  title  carried.  As  was 
said  by  the  Supreme  Court  of  the  United 
StHtes  in  the  case  of  Gonzales  v.  Ross,  120  U. 
8.  605,  at  629,  7  Sup.  Ct.  705,  at  718  (30  I* 
Ed.  801): 

"Bv  the  rules  of  law  possession  will  be  pre- 
Bnmed  to  accompany  owner^ip,  until  the  con- 
trary is  proved ;  a  constructive  possession  con- 
sequent upon  legal  ownership  is  sufficient  as 
against  mere  trespassers;  that  is,  as  against 
those  who  do  not  show  some  right  of  possession." 

So  tliat  at  the  time  the  plaintiff  closed  its 
case  it  could  with  iwrfect  propriety  rest  upon 
the  presumption  that  possession  follows  legal 
ownership,  and  appellant's  attack  at  that 
time  was  not  well  taken. 

[4]  Tbe  fifth  point  raised  by  appellant's 
brief  is  that  plaintiff's  suit  was  biu-red  by 
the  statute  of  limitations  of  ten  years.  Ap- 
pellant supports  this  point  by  the  argument 
that,  even  though  plaintitTs  grantors  were 
at  the  time  of  Kirkpatrlck's  eviction  in  1893 
possessed  of  title  in  fee,  and  that  the  judg- 
ment in  tbe  ejectment  suit  did  not  have  the 
effect  of  res  adjudicata  as  to  that  part  of  the 
land  not  actually  described  in  the  Judgment, 
neverthelees  the  action  is  barred  by  the  stat- 
ute of  limitation.  Appellant  loses  sight  of 
tbe  fact  that  the  plaintitTs  right  of  action  is 
based  upon  adverse  possession  of  land  with- 
in land  grants,  and  where  such  possession  has 
been  Aown  for  tea  years,   under  section 


3364,  Code  1916,  the  poftsessor  holding  by 
virtue  of  a  deed  of  conveyance,  or  other 
grant  purporting  to  convey  an  estate  in  fee 
simple,  and  no  claim  by  suit  in  law  or  equity 
effectually  prosecuted  shall  have  been  set  up 
or  made  to  said  lands  within  said  period, 
then  the  person  or  persons  so  holding  ad- 
verse possession  shall  be  entitled  to  keep 
and  hold  the  land  in  preference  to  all  and 
against  aU.  It  might  as  well  be  argued  that 
the  right  of  the  town  of  Tome  which  arose 
as  to  the  common  lands  after  the  confirma- 
tion by  -Congress  in  1858  should  have  been 
prosecuted  by  the  pr<^)er  proceeding  prior  to 
1868,  or  be  forever  barred.  The  court  found 
that  on  the  18th  day  of  May,  1SS5,  Cyrus  H. 
IClrkpatrick  took  possession  of  the  land  de- 
scribed in  the  complaint,  and  continued  in 
actual  ijossession  thereof  uutU  1S93,  and 
that  for  more  than  ten  years  immediately 
prior  to  the  18th  day  of  May,  1885,  tlie  gran- 
tor of  Kirkpatrlck  and  his  predecessors  In 
title  were  in  actual  possession  of  said  lands, 
holding  same  by  virtue  of  deeds  of  convey- 
ance purporting  to  have  conveyed  in  fee  sim- 
ple. No  finding  as  to  possession  since  1893 
was  made.  It  is  argued  that  the  court  evi- 
dently based  its  Judgment  upon  the  provisions 
of  section  3364,  Code  1915,  the  statute  last 
referred  to,  and  failed  to  give  force  and  ef- 
fect to  section  33615,  or  that  portion  thereof 
which  is  contended  was  in  force  at  the  time 
the  town  of  Tome  is  alleged  to  have  taken 
possession  o*  the  land  of  Kirkpatri<*,  after 
his  eviction  In  1893,  and  which  provides  aa 
absolute  bar  after  ten  years  for  any  suit  in 
law  or  equity  for  the  recovery  of  lands 
against  bny  one  in  adverse  possession,  and 
further  provides  that  all  suits  for  recovery 
of  any  lands  shall  be  brought  within  ten  years 
next  after  the  title  or  the  cause  of  action  ac- 
crued. It  is  argued  tliat,  altfaoo^  at  the 
time  of  his  eviction  and  alleged  abandon- 
ment of  all  possession  Kirkpatrlck  had  title 
in  fee  to  that  part  of  the  !«nd  described  in 
the  complaint  and  not  covered  by  the  Judg- 
ment in  ejectment,  the  record  shows  that  the 
town  of  Tome  entered  into  possession  of  all 
of  said  lands,  intending  to  usurp  the  entire 
possession,  and  to  oust  Kirkpatrlck  from  his 
entire  freehold,  if  he  had  any,  and  that  upon 
such  entry  his  cause  of  action  accrued  and 
became'  absolutely  barred  ten  years  there- 
after. The  question  therefore  becomes  one 
of  whether  appellant  has  established  title  by 
adverse  possession  as  against  appellee. 

Examination  of  the  evidence  of  the  several 
witnesses  upon  this  subject  discloses  that  a 
number  of  people,  residents  of  the  town  of 
Tome,  had  grazed  stock  upon  the  land  in 
question,  and  had  watered  stock  at  springs 
on  the  land.  Appellee  contended  that  this 
last  action  is  not  sustained  by  the  facts,  and 
that  the  grazing  and  watering  of  stock  upon 
the  land  in  controversy  does  not  indicate 
anything  more  than  an  occasional  tre^asa  bf 
some  Individual,  and  does  not  constitute  that 
continuous,  open,  notorious,  exdusive,  and 
hostile  possession  under  daim  of  right  neces' 
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sary  to  oonatltute  adrerae  posseajloii  under 
the  statute. 

Appellee  argues  that  there  la  no  pretense 
that  the  town  of  Tome  had  any  oas  in  pos- 
session of  the  ranch  known  as  Los  Ojuelos, 
and  tliat  all  that  was  proved  was  that  cer- 
tain individuals  from  time  to  time  during 
the  period  of  20  years  antedating  the  present 
suit  grazed  over  the  land  in  question,  and 
bad  sometimes  watered  their  herds  upon 
said  land,  sometimes  grazing  and  watering 
them  elsewhere.  It  is  pointed  out  that  the 
individuals  who  testified  to  this  state  of 
facts  did  not  claim  title  to  this  laud,  and 
that  mixed  possession  cannot  give  title  to  any 
one.  It  is  claimed  that  the  possession,  if  any, 
was  not  hostile,  because  there  was  no  claim 
of  exclusive  right,  and  that  there  is  no 
showing  that  it  was  either  continuous,  opea, 
visible,  or  notorious. 

[S,  1]  Taking  all  the  evidence  as  a  whole, 
we  cannot  agree  that  the  appellant  has 
shown  that  character  of  adverse  possession 
necessary  to  be  shown  under  the  statute,  and 
that  as  a  result  plalntlfiTs  suit  was  barred  by 
the  statute  of  limitation  of  ten  years.  In  the 
case  of  Montoya  v.  Thomas  B.  Catron  and 
Others,  106  Pac.  909,  recently  decided,  but  not 
yet  officially  reported,  it  was  held  that,  where 
title  is  claimed  by  adverse  possession  under 
color  of  title,  the  possession  must  be  actual, 
and  not  constructive,  In  its  nature.  It  must  be 
a  possession  subjecting  the  land  to  the  will 
and  dominion  of  the  occupant,  and  must  be 
evidenced  by  those  things  essential  to  its 
benefldal  use,  and  must  be  clearly  cfeflned, 
open,  actual,  visible,  exclusive,  hostile,  and 
coutlnuouB.  In  examining  the  testimony  in 
that  case.  It  was  shown  that  one  of  the  wlt- 
nesses  testified  as  to  seeing  cattle  and  sheep 
owned  by  Bael  on  the  place,  but  it  is  pointed 
out  by  the  court  that  the  dates,  number  of 
animals,  and  character  or  extent  of  posses- 
sion was  left  incomplete  and  uncertain.  The 
evidence  of  other  witnesses  was  fully  set  oat 
and  discussed,  the  court  saying: 

"The  foregoing  constitutes  all  the  evidence  up- 
on which  appellant  relies  to  establish  adverse 
poBsession  on  the  part  of  Francisco  RaeL  This 
evidence  falls  far  short,  we  believe,  of  establish- 
ing with  that  degree  of  certainty  required,  the 
continuity  of  the  possession  of  Francisco  Rael. 
There  is  not  a  word  of  testimony  going  to  show 
the  extent  of  his  claimed  possession  or  nega- 
tiving the  fact  that  the  legal  owner  of  the  |>rem- 
ises  might  not  have  been  exercising  dominion 
over  the  property,  or  that  others  were  not  using 
the  premises  in  common  with  Rael.  We  think, 
therefore,  that  the  court  was  justified  in  finding 
that  appellant  failed  to  sustain  the  burden  which 
was  upon  him  by  establishing  adverse  possession 
by  Rael  by  clear  and  convincing  testimony." 

Applying  the  reasoning  of  the  court  in  the 
quotation  just  made  to  the  case  at  bar,  we 
conclude  that  there  is  no  evidence  in  tills 
case  showing  the  extent  of  the  claimed  pos- 
session or  negativing  the  fact  that  the  legal 
owner  of  the  premises  might  have  l>een  exer- 
cising dominloif  over  the  property ;  in  other 
words,  there  is  nothing  to  show  an  exclusive 
possession,  ani^  for  that  reason  the  xwssesslou 


claimed  in  the  case  at  bar,  as  In  the  caae  ot 
Montoya  v.  Catron  et  al.,  failed  to  meaaora 
up  to  the  rule  which  is  ad<9ted  in  that  case. 

Our  attention  is  directed  to  the  record  In. 
the  matter  of  tax  payments.  It  appears  that 
the  only  returns  made  by  the  defendant,  the 
town  of  Tome,  were  for  the  year  1904,  and 
only  for  80,000  acres  of  land,  for  1913,  when 
the  assessor  made  an  assessment  upon  20,000 
acres  of  land,  which  was  later  raised  to  88,- 
000  acres,  and  in  the  year  1914,  when  the 
president  of  the  board  of  trustees  of  the 
town  of  Tome  made  a  return  of  75,000  acres, 
all  of  wl)idi,  it  is  contended,  does  not  exclude 
ownership  by  the  plaintiff  and  constitute  evi- 
dence of  payment  of  taxes  under  adverse  pos- 
session. It  is  also  pointed  out  In  this  con- 
nection that  in  an  answer  by  the  president  of 
the  defendant  corporation  in  a  tax  suit  filed 
prior  to  the  institution  of  the  present  suit, 
it  was  set  out  tttat  the  Tome  land  grant  when 
confirmed  comprised  121,594  and  a  fraction 
acres,  but  I^  reason  of  the  fact  that  the 
agricultural  lands  within  said  land  grant  sit- 
uated in  the  Rio  Grande  bottoms  have  been 
and  still  are  owned  by  divers  persons,  and 
by  reason  of  the  fact  that  a  tract  of  3,000 
acres  had  been  by  the  trustees  of  the  defend- 
ant corporation  conveyed  to  one  Jaramillo, 
and  the  further  fact  that  a  tract  of  said  land 
grant  formerly  claimed  by  one  Cyrus  H. 
Klrkpatrick,  comprising  as  defendant  is  in- 
formed and  believes,  several  thousand  acres, 
is  now  claimed  by  the  First  National  Bonk, 
defendant  alleges,  upon  information  and  be- 
lief. It  is  the  owner  of  and  vested  with  the 
legal  title  to  not  to  exceed  100,000  acres  of 
the  total  acreage  originally  Included  with- 
in said  Tome  grant  While  these  allegations 
in  the  tax  suit  would  not  constitute  an  es- 
toppel, they  do  not  tend  to  negative  the  con- 
tention here  made  that  the  evidence  in  the 
record  discloses  that  the  town  of  Tome  was 
in  open,  notorious,  continuous,  hostile,  and 
adverse  possession  of  the  tract  in  question, 
coupled  with  the  payment  of  taxes,  and 
would  tend  to  support  the  conclusion  evident- 
ly arrived  at  by  the  trial  court  that  such  ad- 
verse possession  and  payment  of  taxes  liad 
not  t>een  shown. 

The  statute  (section  3365,  Code  1915)  pro- 
vides that,  to  establish  adverse  possession 
within  the  meaning  of  the  law,  the  party 
clainiing  adverse  possession,  his  predecessors 
or  grantors,  must  have  paid  all  the  taxes  for 
a  period  of  ten  years  upon  the  land  or  Inter- 
est claimed.  As  we  have  pointed  out,  the  de- 
fendant had  only  made  returns  for  tiie  yeara 
1904  and  1914.  The  proi>erty  had  l>een  aa< 
sessed  by  the  assessor  in  the  year  1913,  but 
in  no  one  of  the  assessments  does  it  appear 
that  the  property  returned  or  assessed  in- 
cluded the  property  claimed  by  the  plaintiff. 
The  returns  were  for  a  smaller  acreage  than 
had  been  originally  included  in  the  grant,  so 
that  it  cannot  be  presumed  that  the  return  of 
f^e  property    n^cjess^rlly   indudj^  4U  ,tbe 
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lands  -vrfthln  the  exterior  boundaries  o(  the 
grant.  For  these  reasons  and  the  other 
grounds  heretofore  referred  to,  we  conclude 
.that  the  defendant  did  not  show  a  payment 
of  taxes  apon  the  land  In  question  with  that 
conclnslreness  necessary  to  meet  the  condi- 
tions of  the  statute  and  support  Its  title  by 
adverse  possession. 

[7,  S]  The  sixth  point  relied  upon  by  ap- 
pellant is  that  the  findings  of  fact  do  not 
support  the  Judgment  It  Is  argued  that 
there  Is  no  finding  of  fact  In  reference  to 
possession  by  any  one  subsequent  to  1893  and 
prior  to  the  Institution  of  this  suit,  a  period 
of  about  21  years;  that  by  reason  of  this 
condition  It  Is  to  be  presumed  that  neither 
the  plaintiff,  nor  any  one  under  whom  it 
claims,  was  In  possession  since  18&3;  that 
the  court  necessarily  had  to  pass  upon  the 
possession  since  1893,  and  If  It  had  found 
possession  In  the  defendant  since  that  time, 
the  judgment  could  not  be  supported.  It  Is 
urged  that  a  finding  as  to  possession  since 
1893  should  have  been  made  by  the  trial 
court  as  one  of  the  ultimate  facts,  nils 
court  has  held  that  the  ultimate  facts  upon 
which  the  Judgment  Is  based  must  be  found. 
Frazer  v.  SUte  Savings  Bank,  18  <N.  M.  840, 
137  Pac.  592.  In  an  earlier  case,  however, 
Oie  Supreme  Court  of  New  Mexico,  discuss- 
ing the  duty  of  the  court  In  the  matter  of 
findings  as  to  the  ultimate  facts,  said: 

"And  these  findings  must  be  of  the  ultimate 
facts  which  the  evidence  is  intended  to  establish, 
sufficient  in  themselves  without  inference  or 
comparison,  or  the  weighing  of  evidence,  to  jus- 
tify the  application  of  tlie  legal  principles  which 
must  determine  the  case."  Luna  t.  Coal  R.  R. 
Co.,  16  N.  M.  71,  113  Pac  881. 

Applying  this  principle,  we  conclude  that,  it 
the  findings  of  the  trial  court  support  all  the 
essential  allegations  of  the  complaint.  It  must 
necessarily  follow  that  the  findings  of  fact 
supported  the  Judgment,  where  the  Issues  are 
found  In  favor  of  the  plaintiff,  and  examina- 
tion of  the  findings  of  fact  (which  are  set  out 
In  this  opinion)  will  disclose  that  they  8ui>- 
port  all  the  necessary  allegations  of  the  com- 
plaint, and  therefore  support  the  plaintiff's 
cause  of  action,  which  Is  all  that  Is  required. 
Further,  however.  It  Is  apparent  from  what 
we  have  said  In  this  opinion  as  to  the  pos- 
session of  the  defendant  that  the  court  could 
not  properly  have  found  that  the  defendant 
was  In  actual  possession  of  the  lands  In  ques- 
tion since  1893,  as  the  possession  shown  by 
It  was  not  of  that  exclusive  character  which 
the  statute  requires. 

Appellant  In  Its  seventh  point  objects  to  the 
fifth  finding  of  fact  on  the  ground  that  It  Is 
not  supported  by  the  evidence.  The  fifth 
finding  Is  that  for  more  than  ten  years  Im- 
mediately prior  to  the  18th  day  of  May,  1885, 
the  grantor  of  Klrkpatrlck  and  his  predeces- 
sors In  title  were  In  actual  possession  of  the 
lands  In  question,  holding  and  claiming  the 
same  by  virtue  of  deeds  of  conveyance,  pur- 
porting^ -convey  an  estate  In  fee  simply  and 


that  no  suit  In  law  or  equity  effectually  pros- 
ecuted had  been  set  up  or  made  to  the  land 
within  said  period  of  ten  years. 

[9]  It  would  probably  be  a  sufficient  dis- 
position of  this  contention  to  say  that  this 
finding  In  our  opinion  Is  supported  by  sub- 
stantial evidence,  and  cannot,  therefore,  be 
disturbed.  We  will  brlefiy  point  out,  how- 
ever, that  so  far  as  appellant's  contention  as 
to  the  lack  of  authority  In  the  prefect  Is  con- 
cerned, we  have  already  pointed  out  that  the 
allotment  constituted  color  of  title  at  least, 
and  his  authority,  or  lack  of  It,  Is  of  no  Im- 
portance. We  have  also  found  against  appel- 
lant's claim  as  to  establishing  adverse  posses- 
sion. We  have  considered  carefully  the  argu- 
ment seeking  to  distinguish  the  Montoya 
Case,  16  N.  M.  349,  120  N.  W.  676,  and  whUa 
recognizing  that  the  Alameda  grant  was  a 
private  grant,  whereas  the  Tome  is  a  commn- 
nlty  grant,  yet  In  community  grants  It  was  a 
common  practice  to  make  allotments  of  land 
to  settlers.  By  the  confirmation  by  Congress 
to  the  town  of  Tome  nothing  more  than  a 
relinquishment  or  quitclaim  was  Intended  or 
accomplished,  and  adverse  rights  being  ex- 
cepted were  not  affected,  if  valid.  For  this 
reason  the  alleged  superiority  of  appellant's 
title,  depending  upon  the  confirmatory  act  of 
Congress  and  the  resultant  constructive  pos- 
session following  such  alleged  superior  title, 
falls  to  the  ground  and  need  not  be  consid- 
ered. 

The  seventh  and  last  point  presented  by  the 
brief  0f  appellant  Is  that  the  court  erred  In 
overruling  the  exceptions  of  the  defendant  to 
the  court's  findings  of  fact  in  falling  to  make 
the  specific  findings  of  fact  Indicated  In  said 
exceptions.  The  record  does  not  disclose 
what  the  requested  findings  of  fact  were,  if 
any  were  requested  of  the  trial  court,  but, 
assuming  that  the  exceptions  are  sufficient^ 
specific  to  Indicate  the  character  of  the  objec- 
tion and  to  apprise  the  court  of  the  finaings 
desired,  we  cannot  agree  that  the  court  fell 
into  error  In  thla  coonectlim.  The  findings 
made  by  the  court  In  all  respects  spstaln  the 
position  of  plaintiff  as  disclosed  by  Its  com- 
plaint, and  the  exceptions  to  the  findings  ara 
upon  the  ground  that  they  did  not  find  as  to 
the  Issues  either  presented  by  certain  para- 
graphs of  the  answer  or  as  to  certain  issues 
tendered  by  the  answer,  as  for  Instance,  with 
respect  to  possession  of  the  land  since  1893 
and  the  payment  of  taxes  upon  the  land  in 
controversy.  In  the  case  of  Fox  v.  Haar- 
stlck,  156  U.  S.  674, 16  Sup.  Ct  457,  30  L.  Ed. 
576,  the  court  said: 

"If,  then,  those  findings  are  to  be  accepted  as 
justified  by  the  evidence,  it  is  difficult  to  see  how 
the  defendant  was  injured  by  the  failure  of  the 
court  to  pass,  In  express  terms,  on  those  aver- 
ments of  the  answer  now  urged.  •  •  •  In 
other  words,  the  plaintiff's  affirmative  case  is 
wholly  inconsistent  with  the  truth  of  the  defend- 
ant's case,  and  the  conclusive  %itabli8hmeDt  of 
the  truth  of  the  former  is  necessarily  a  com- 
plete negative  of  the  case  asserted  by  the  defend* 
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Wblle  It  is  undoubtedly  the  duty  of  the 
trial  court  to  find  the  ultimate  facts,  it  does 
not  follow  that  the  court  must  neceaaarlly 
find  uDon  every  possible  fact  that  might  arise 
in  the  case  or  to  cover  in  its  findings  all  the 
details  of  the  case,  nor  does  the  duty  of  the 
court  in  this  respect  require  that  after  find- 
ing as  to  the  essential  issues  in  favor  of  one 
party  or  the  other  it  must  negative  by  its 
findings  the  opposing  contentions  of  the  other 
side.  For  this  reason,  without  further  dis- 
cussion, we  overrule  tUs  assignment 

Finding  no  prejadlclal  error  in  the  record, 
the  Judgment  of  the  court  below  is  affirmed; 
and  it  is  so  ordered. 

FARKBR  and  ROBB&TS,  JJ.,  concur. 


NIBLACK  V.  KNOX 

(Nob.  20981,  20980,  20982-20984,  20974,  20086.) 

(Supreme    Court    of   Kansas.     July   7,    1917. 

Rehearing  Denied  Oct.  12,  1917.) 

(Syttalus  ly  the  Court.) 

1.  JODOMBNT    «=9707— CONOLUSIVERKBS— PXB- 

BONS  Not  Pabtubs. 
The  will  of  a  testator  in  substance  save  to 
trustees  certain  lands  in  Allen  county  wnicb  at 
the  death  of  his  last  surviving  child  were  to 
be  equally  divided  between  bis  then  surviving 
descendants  per  stirpes,  and  not  per  capita. 
Two  of  the  children  who  were  trustees  under  the 
will  sued  the  other  two,  reciting  the  failure  of 
the  widow  to  take  under  the  will  and  alleging 
that  complications  had  arisen  and  the  estate 
could  not  be  safely  administered  ezcei^t  under 
the  direction  of  a  court  of  equity,  certain  clans- 
es  of  the  will  being  indefinite,  uncertain,  and 
contradictory,  and  praying  proper  relief.  The 
result  was  a  decree  that  such  land  could  not  be 
further  managed  under  the  trust  without  mani- 
fest prejudice,  and  that,  pursuant  to  certain  con- 
tractJB  entered  into  t>etween  the  two  sons  who 
were  the  defendants,  it  was  partitioned  between 
them  in  fee  simple.  The  sisters  resigned  as 
trustees,  and  the  two  brothers  who  had  been 
awarded  the  Allen  county  land  were  appointed 
their  successors.  Thereafter  plaintiffs,  judg- 
ment creditors  of  one  of  these  sons,  sought  Dv 
this  action  to  subject  his  part  of  this  land  to 
the  payment  of  their  judgments.  He  filed  an  in- 
terplea,  setting  up  his  trusteeship  under  the  will, 
but  without  avail.  Held  that,  as  in  none  oi 
the  proceedings  referred  to,  including  the  pres- 
ent action,  were  the  grandchildren  of  the  testa- 
tor, the  real  ben^ciailes  under  the  will  in  re- 
spect to  the  Allen  county  lands,  made  parties, 
the  defendant,  as  trustee,  should  have  been  per- 
mitted to  show  the  actual  facts  concerning  the 
tiUe. 

2.  TausTS  «S3231(2)— Tbustkb— Dtmsa  of. 

While  as  between  the  plaintiffs  and  the  de- 
fendant personally  the  latter  might  be  deemed 
the  owner  of  the  land  sought  to  be  applied  to 
the  debts  of  the  former,  his  duties  as  trustee  un- 
der the  will  preclude  him  from  acquiring  any  in- 
terest adverse  to  his  trust  or  placing  himself 
In  anv  position  where  his  self-interest  confiicts 
with  nis  duties  as  trustee. 
8.  Tbusts  «=»231(2)  —  Bbnefioiaribs  — 
Rights  of. 

The  plaintiffs  have  no  right  to  look  to  any 
Interest  in  the  land  belonging  to  the  grand- 
children or  real  beneficiaries  under  the  will,  but 
they  should,  if  necessary,  be  made  parties  in 
order  that  their  rights  may  be  protected. 


Appeal  from  District  Court,  Allen  County. 

Actions  by  William  C.  Niblack,  as  receiv- 
er, against  Samuel  F.  Knox,  In  which  Sam- 
uel F.  Knox,  as  trustee,  etc.,  interpleaded, 
consolidated  with  similar  actions  by  the  Sec- 
ond National  Bank  of  Beloit,  Wis.,  Joseph 
H.  Bamett,  the  Girard  National  Bank  of 
Philadelphia,  Pa.,  the  Bermtngbam  &  Seaman 
Company,  the  Peterson  Linotype  Company, 
and  the  Central  "Trust  Company  of  Illinois. 
From  judgments  for  plalntUTs,  the  trustee 
appeals.    Reversed  and  remanded. 

Altee  H.  Campbell,  of  lola,  for  appellant. 
Apt  &  Apt,  of  lola,  for  appellees. 

WEST,  J.  In  this  and  six  other  cases 
consolidated  therewith  certain  judgment 
creditors  of  Samuel  F.  Knox  seek  to  subject 
certain  lands  in  Allen  county  to  the  payment 
of  their  judgments.  The  defendant  filed  an 
interplea  setting  up  that  his  title  was  mere- 
ly that  of  trustee  under  the  will  of  his  fa- 
ther, and  from  adverse  decisions  in  these  cas- 
es he  appeals. 

[1]  The  father,  Samuel  M.  Knox,  died  at 
his  residence  in  Allen  county  May  14,  1907, 
holding  large  properties  in  that  and  other 
places.  He  left  a  wiU  containing  10  clauses 
or  provisions  covering  in  all  nearly  18  close- 
ly printed  pages.  The  will  gave  all  the  es- 
tate other  than  certain  minor  items  of  per- 
sonal property  to  the  widow  and  two  daugh« 
ters  in  trust  to  be  disposed  of  as  directed. 
In  the  fourth  clause  he  directed  that  no 
part  of  the  real  estate  in  Allen  county  be  bar- 
gained, sold,  mortgaged,  or  conveyed  so  long 
as  either  of  his  children,  Hary  K.  Stephens, 
Anson  H.  Knox,  Samuel  F.  Knox,  and  Ada 
L.  Knox  should  live,  "unless  it  shall  be- 
come imperatively  necessary  so  to  do  for 
the  purpose  of  paying  my  debts  after  all  my 
other  estate,  except  the  portion  thereof  be- 
queathed by  the  first  clause  hereof,  has  been 
fully  applied  in  payment  of  such  debts."  Tbe 
trustees  were  directed  to  rent  all  of  his  Al- 
len county  estate,  keep  the  buildings  insur- 
ed, and  make  necessary  improvements,  and  it 
was  further  provided  in  the  fourth  clause 
that  the  trustees  should  as  nearly  as  prac- 
ticable ke^  the  Income  from  the  Allen  coun- 
ty real  estate  and  the  disbursements  there- 
from and  their  accounts  relative  thereto  sep- 
porate  and  distinct  from  the  remainder  of 
the  estate^  Among  the  provisions  of  the 
eighth  clause  were  the  following: 

"Eighth.  At  the  death  of  my  Inst  surviving 
oliild,  my  real  estate  situated  in  Allen  oounty, 
and  state  of  Kansas,  shall  be  equally  divided, 
per  stirpes,  and  not  per  capita,  between  my  then 
surviving  descendants,  and  in  the  event  of  no 
grand  child,  great  grand  cliild  or  other  descend- 
ants of  myself  surviving  the  death  of  my  last 
surviving  child,  then  such  Allen  county  real  m- 
tate  shall  be  equally  divided  per  stirpes  and 
not  per  capita,  between  my  then  surviving  next 
of  kin,  reckoning  according  to  the  rule  of  the 
civil  law  now  in  force  in  the  state  of  Illinois; 
provided,  if  my  wife  should  survive  all  my  chil- 


«3»Fai  other  oasa*  bm  uud*  topic  ud  KEY-NCMBKR  Id  all  Kw-Numbared  Digests  and  IndaxM 


Digitized  by 


Google 


742 


107  PACIFIC  BBPORTBB 


(Kaa. 


dr«n  then  8li«,  said  Hannah  H.  Knox,  shall  be 
entitled  to  and  have  in  fee  simple,  the  equal 
one-half  part  of  such  real  estate  In  Alien  coun- 
ty, Kansas.  Should  the  beneficiaries  of  such 
real  estate  in  Allen  county,  as  defined  and  des- 
ignated in  this  clanse,  agree  upon  the  division 
thereof  between  tbemselTes  as  in  this  clause  pre- 
scribed and  devised,  and  then  acting  trustee  of 
such  real  estate  hereunder,  whether  named  here- 
in or  appointed  pursuant  to  the  provisions  here- 
of shall  deed  and  convey  in  fee  simple,  to  each 
of  such  beneficiaries  and  hi*  or  her  heirs  the 
portion  of  such  real  estate  allotted  to  him  or 
her  by  such  agreement  of  such  beneficiaries. 
Should  such  beneficiaries  of  such  real  estate  in 
Allen  county  be  unable  to  agree  upon  such  a  di- 
vision thereof  between  themselves,  then  the  di- 
vision thereof,  as  in  this  clause  directed,  shall 
be  made  under  the  supervision  and  according  to 
the  practice  of  the  court  in  the  state  of  Kansas, 
federal  or  state,  having  jurisdiction  and  pow- 
er to  make  such  division  upon  the  application  o£ 
such  acting  trustee  or  any  one  or  more  of  such 
beneficiaries  or  of  both.  And  should  it  be  im- 
practicable to  make  a  just  and  equitable  divi- 
sion of  such  real  estate  between  such  beneficia- 
ries thereof  withoat  the  sale  of  a  part  or  the 
whole  of  such  real  estate  in  AUen  county,  then 
such  court  may  order  such  acting  trustee  to 
sell  a  part  or  the  whole  thereof,  as  justice  to 
all  -such  beneficiaries  shall  require  and  such  act- 
ing trustee  shall  deed  and  convey  in  fee  simple, 
the  whole  or  a  part  of  such  real  estate  to  such 
beneficiaries  or  purchasers  thereof  and  distribute 
the  proceeds  from  the  sale  of  the  whole  or  a 
part  of  such  real  estate  among  such  beneficiaries 
thereof,  as  shall  be  ordered  and  decreed  by 
such  court  upon  such  application." 

The  widow  refused  to  take  under  the  will, 
bnt  took  under  the  law.  Ada  L.  Knox  di^ 
single  before  the  testator,  who  left  bis  wid- 
ow, Hannah  H.  Knox,  a  daughter  of  Mary 
K.  Stepbois,  and  his  two  sons,  Anson  H. 
and  Samuel  F.  Knox,  and  certain  grandchil- 
dren. The  widow  and  one  daughter  qualified 
and  entered  upon  their  duty  as  trustees.  In 
November,  1910,  the  trustees  brought  an  ac- 
tion In  AUen  county  against  tta^r  two  broth- 
ers, redtlng  the  failure  of  the  widow  to 
take  under  the  wUl,  and  alleging  that  by 
reason  thereof  and  legal  complications  the 
estate  had  become  involved  and  could  not  be 
safely  administered  except  under  the  direc- 
tion of  a  court  of  equity,  that  certain  claus- 
es of  the  will  (not  Including  the  eighth)  were 
Indefinite,  uncertain,  and  contradictory,  and 
that  the  plaintiffs  were  In  doubt  as  to  the 
construction  of  the  will  and  the  terms  of  the 
trust  imposed  upon  them,  and  praying  proper 
relief.  Anson  H.  Knox  made  default,  but 
Samuel  F.  Knox  filed  an  answer  and  cross- 
petition  denying  that  the  will  was  Indefinite 
or  uncertain  and  praying  for  an  accounting 
from  the  trustees. 

On  a  question  of  pleading  the  case  came  to 
this  court,  Knox  v.  Knox,  87  Kan.  381,  124 
Pac.  409,  and  it  was  remanded,  with  direc- 
tions to  make  definite  and  certain  and  pro- 
ceed. Briefly  stated,  the  result  of  the  trial 
was  that  the  court  concluded  that  the  es- 
tate could  not  be  further  managed  under  the 
trust  without  manifest  prejudice;  that  the 
remaining  property  could  be  so  divided  that 
better  results  could  be  obtained,  and  that, 
*      pursuant  to  certain  oonlxacta  made  between  < 


the  two  sons,  a  division  and  partition  of  the 
remaining  lands  in  Allen  county  should  be 
awarded,  allotted,  and  set  over  in  fee  simple 
to  each;  "that  Anson  H.  Knox  and  Samuel 
F.  Knox  are  the  only  surviving  heirs  of  Sam- 
uel M.  Knox,  deceased,  having  any  interest 
In  or  to  the  lands  of  said  estate  in  AUen 
county,  Kan.,  now  remaining  in  said  trustee- 
ship under  said  wlU." 

These  lands  were  by  the  court  divided  la 
fee  simple  between  the  two  sons  who  were  ap- 
pointed trustees  under  the  will,  concerning 
any  and  all  properties  of  the  estate  other 
than  those  partitioned  and  allotted  In  the 
suit,  if  any  such  there  might  be.  The  res- 
ignation of  the  widow  and  daughter  as  trus- 
tees was  accepted.  Jurisdiction  was  retained 
for  certain  purposes,  including  ,such  further 
orders  as  might  be  necessary  to  carry  out  the 
intent  and  purposes  of  the  contracts  of  settle- 
ment "and  as  to  the  court  may  seem  Just  and 
proper."  Thus  it  wiU  be  seen  that  the  grand- 
children for  whose  benefit  the  trustees  were 
to  hold  the  AUen  county  land  had  not  been 
parties  to  any  of  these  proceedings,  and  in- 
deed are  not  parties  now.  One  clause  of 
the  decree  was  as  follows: 

"And  that  said  Samuel  F.  Knox  and  Anson 
H.  Knox  and  their  respective  heirs,  legal  rep- 
resentatives, and  assigns  be,  and  they  are  here- 
by, excluded  and  enjoined  from  setting  up  or 
claiming  any  right,  title,  interest,  or  estate  in 
or  to  said  Allen  county,  Kan.,  land  hereinabove 
assigned  and  allotted  to  the  other  one  of  them." 

It  Is  argued,  however,  that  the  will  was 
construed  by  the  trial  court,  the  trusteeship 
closed  and  the  lands  now  in  controversy 
partitioned  between  the  two  brothers  In  fee 
simple,  and  that  the  other  parties  to  the  suit 
cannot  complain,  and  the  interpleader  should 
not  be  heard  to  deny  the  title  which  he  has 
so  succeeded  In  having  decreed  to  be  In  him. 
On  the  other  hand,  it  is  suggested  that  the 
lower  court  meant-  merely  to  divide  the  Allen 
county  land  between  the  two  brothers  for 
holding  purposes,  and  not  really  to  decree 
them  fee-simple  owners.  But  it  la  liiq[>08slble 
to  get  sndi  Intent  from  the  language  of  the 
decree.  One  strange  thing  Is  that,  while  the 
decree  imrports  to  follow  the  contracts  enter- 
ed Into  by  the  parties,  such  ctmtracts  bear  no 
provision  for  dividing  the  Allen  county  land 
in  fee  between  the  two  brothers ;  the  nearest 
approadi  thereto  being  a  provision  to  di- 
vide the  lands  In  kind  and  another  to  quit- 
claim to  each  other  the  land  divided. 

While  Samuel  F.  Eluox  may  have  some  In- 
terest In  the  AUoi  county  land  under  the 
will  by  way  of  Income  during  the  life  of  the 
trusteeship  it  is  clear  that  he  has  never  iu 
any  lawful  way  divested  the  devisees  of  the 
succeeding  generation  of  the  beneficial  Inter- 
est Intended  for  them  by  the  testator. 

[2, 3]  However  iuccMosistent  it  may  have 
been  as  to  himself.  It  was  his  manifest  duty 
as  trustee  to  set  up  his  real  relation  to  the 
land,  to  the  end  that  by  another  court  pro- 
ceeding to  which  they  were  nqt  parties  the 
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altimate  owners  would  not  be  still  more  em- 
barrassed and  their  title  still  further  com- 
plicated. A  tmstee  must  exercise  the  hlgji- 
est  good  faith. 

"He  may  not  speculate  in  the  property  placed 
in  his  hands.  He  may  not  acquire  any  interest 
adverse  to  the  trust."  Morrow  v.  County  of  Sa- 
line, 21  Kan.  ♦484,  'SIS. 

"In  admmliterlng  the  trust,  the  trustee  must 
act  for  the  beneficiaries,  and  not  for  himself  in 
antagonism  to  the  interests  of  the  beneficiaries ; 
he  is  prohibited  from  using  the  advantage  of  his 
position  to  gain  any  benefit  for  himself  at  the 
expense  of  the  cestuis  que  trustent,  and  from 
placing  himself  in  any  position  where  his  self- 
intercst  will,  or  may,  conflict  with  his  duties  as 
trustee."     39  Cyc.  296. 

Samuel  F.  Kaoz  testified  that  he  bad  three 
living  children  and  his  brother  three.  Cer- 
tainly their  interests  at  least  at  this  late  day 
ought  to  be  recognized.  While  the  decree  re- 
ferred to  recognized  him  and  apparently 
clothed  him  as  fee-simple  owner,  his  creditors 
have  no  right  to  hold  him  as  sach  at  the 
expense  of  the  heirs  designated  by  the  will, 
and  as  their  representative  he  should  be  per- 
mitted and  required  to  apprise  the  court  of 
the  real  sltuaticm  and  the  true  condition  of 
the  title  to  the  lands  sought  to  be  subjected 
to  the  payment  of  the  plaintiffs  Judgments. 

If  amendment  of  pleadings  pr  additional 
parties  are  deemed  necessary  for  a  full  da- 
termination  of  the  matter,  these  can  be  pei- 
mltted  or  required. 

The  Judgment  is  reversed  as  to  Samne^  F. 
Knox,  trustee  (not  fts  to  him  personally),  and 
the  cause  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


STATE  T.  SCHWENK.    (No.  21264.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 

Rehearing  Denied  Oct.  12,  1917.) 

(Syllaiut  bv  <^  Court.) 

CBnaRAi.  Law  <8=>404(4),  630— Howioide  *s» 
,  79,  126,  300(14),  309(6)— AppEAi^EvinKNCE 

—     iKBTBnoTIONS     —     "MANBULtlOHTEB     IN 

FOTJSTH  Deobbe." 
Assignments  of  error  relating  to  testimcmy 
received  and  r^eeted,  instractions  given  and 
refused,  and  the  conduct  of  the  jury  considered, 
and  held  to  be  without  sufficient  merit  to  war- 
rant a  reversal  of  the  judgment. 

Am>eal  from  District  Court,  Leavenworth 
County. 

Kate  Schwenk  was  convicted  of  men- 
slaughter  in  the  fourth  degree,  and  she  ap- 
peals.   Affirmed. 

John  T.  O'Keefe,  of  Leavenworth,  for  ap- 
I)ellant  S.  M.  B^e^vste^,  Atty.  Gen.,  and 
Floyd  X>.  Harper  and  D.  W.  Flynn,  both  of 
Leavenworth,  for  the  State. 

BURCH,  J.  The  defendant  was  charged 
with  manslaughter  in  the  third  decree  for 
killing  her  husband.  The  verdict  was  guilty 
of  manslaughter  in  the  fourth  degree.  Judg- 
ment was  rendered  on  the  verdict,  and  the 
defendant  appeals. 


The  defendant's  husband  was  a  joint  keq^ 
er,  and  she  complained  of  his  failure  to  sup- 
port her  properly.  On  the  night  of  the  kill- 
ing the  defendant  locked  up  his  joint,  and  he 
and  his  wife  went  to  the  home  of  an  ac- 
quaintance, where  with  others  they  spent  the 
time  until  far  into  the  night  drinking  beer. 
Several  times  the  defendant  and  her  hus- 
band quarreled.  At  some  time  between  1:30 
o'clock  and  2  o'clock  In  the  morning  they 
started  home.  When  out  on  the  sidewalk  the 
defendant's  husband  struck  her,  took  her  by 
the  throat,  pushed  her  backward,  and  strug- 
gled with  her.  She  carried  a  pistol  in  her 
apron  podvet,  and,  while  thus  assailed,  fired 
a  shot  Her  husband  did  not  desist,  and  she 
fired  again.    The  bullet  p^etrated  his  heart. 

The  defendant  signed  a  written  statement, 
purporting  to  give  the  events  of  the  night, 
before  and  at  the  time  of  the  killing.  Hie 
statement  was  quite  at  variance  in  many  Im- 
portant particulars  with  the  facts  developed 
at  the  trial.  In  the  statement  the  defendant 
admitted  she  had  been  drinking  intoxicating 
liquor,  and  said  : 

"When  we  got  outside  the  gate,  Pete  struck  me 
behind  the  ear.  It  did  not  hurt  me,  but  made 
me  mad.  I  turned  around  and  shot  twice  to 
scare  him.  I  did  not  shoot  to  kill  him,  and  did 
not  know  I  had  hit  him  until  he  fell." 

At  the  trial  the  defendant  testified  as  fol- 
lows: 

"Q.  At  that  time  after  he  hit  yon  this  blow 
and  turned  you  around,  what  did  he  do?  A.  He 
grabbed  me  and  tried  to  choke  me,  strangle  me. 
I  tried  to  get  off  of  him.  I  was  afraid  of  him 
in  his  condition. 

"Q.  What  did  yon  do  aboat  this  pistol?  A. 
And  when  we  were  fighting  there,  I  was  trying 
to  protect  myself,  trying  to  get  off  of  him.  I 
thought  he  was  going  to  Idll  me,  choking  me.  I 
fired  a  shot  in  the  air  to  frighten  him  oS  of  me. 

"Q.  Did  he  stop  when  that  shot  was  fired  in 
the  air?  A.  He  didn't.  It  only  angered  him 
the  worse,  and  in  our  scnfile,  that  gun  was  dis- 
charged. I  do  not  know  whether  I  shot  him,  or 
whether  he  shot  himself. 

"Q.  Was  bis  hand  on  your  neck?  A.  It  was 
choking  me. 

"Q.  At  the  time  of  that  last  shot  being  fired? 
A.  It  was. 

"Q.  What  did  you  think  as  the  last  shot  was 
fired?  A.  I  thought  he  was  trying  to  kill  me, 
because  I  knew  his  temper  when  he  was  drink- 
ing that  way,  and  with  his  choking  me  and  all  I 
didn't  know  but  what  be  might  choke  me  to 
death.  And  there  was  nobody  around  to  help, 
and  I  thought  if  I  would  shoot  it  would  attract 
the  attention  of  somebody  who  would  come  to 
me.    I  wanted  to  get  him  off  of  me. 

"Q.  Were  you  strug^ing  at  the  time?  A.  We 
were. 

"Q.  Were  you  trying  to -defend  yourself  at  the 
time?    A.  I  was. 

"Q.  It  looked  to  you  at  that  time  as  if  he  was 
going  to  kill  you,  or  hurt  you  very  much?  A. 
That  is  what  I  thought— I  surely  did— it  looked 
that  way." 

It  would  unduly  extend  this  opinion  to 
discuss  at  length  the  great  number  of  sub- 
jects covered  by  the  defendant's  brief;  con- 
sequently the  court  will  do  little  more  than 
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annoance  its  condusloiM  reapectlng  tbose 
wbicb  are  of  most  Importance. 

The  admission  In  evidence  of  tbe  defend- 
ant's written  statem^it  is  assigned  as  error. 
It  Is  said  there  was  testimony  that  she  was 
in  a  hysterical  condition  when  the  statement 
was  signed;  that  i*ie  was  not  cautioned  or 
warned,  and  had  no  advice;  that  the  state- 
ment contained  only  a  part  of  what  she  told 
the  ofiScers;  and  that  she  did  not  remember 
making  the  ntatement,  or  the  contents  of  the 
writing.  There  was  evidence,  however,  that 
the  statement  was  freely  and  voluntarily 
made,  when  the  defendant  was  calm  and  ra- 
tional, that  it  contained  the  &nbstance  of  what 
she  said,  and  that  when  it  was  prepared  and 
read  to  her  she  required  it  to  be  changed  be- 
fore she  signed  It  Consequently  the  statement 
was  admissible,  the  weight  to  be  given  to  it 
being  a  matter  for  the  Jury. 

The  clothes  which  the  deceased  wore  when 
he  was  shot  were  produced  in  evidence,  and 
failed  to  show  powder  mark  or  bum,  such  as 
would  have  followed  shooting  at  close  range. 
The  coroner  who  took  the  clothes  from  the 
body  of  the  deceased  produced  them,  identi- 
fied them,  pointed  out  the  bullet  hole,  and 
was  not  cross-examined.  It  is  said  no  suffi- 
cient account  of  the  clothes  between  the  time 
they  were  taken  from  the  body  of  the  de- 
ceased and  the  time  of  the  trial  was  given. 
It  was  not  necessary  for  the  state  to  nega- 
tive change  of  condition  and  appearance  be- 
fore offering  the  clothes  in  evidence.  It  is 
said  the  clothes  were  offered  to  rebut  matter 
brought  ont  by  the  state.  The  assertion  is 
not  supported  by  the  record.  It  Is  said  that 
the  use  of  clothes  as  evidence  under  like  dr- 
cnmstances  wag  disapproved  in  the  case  of 
State  V.  McAnamey,  70  Kan.  679,  79  Pac.  137. 
In  the  McAnamey  Case  no  complaint  was 
made  because  the  garment  worn  by  the  de- 
ceased was  Introduced  in  evidence.  The  er- 
ror committed  was  in  receiving  testimony  re- 
specting another  garment  which,  so  far  as 
the  evidence  disclosed,  had  no  connection 
with  the  deceased  or  with  the  homicide.  It 
is  said  that  use  of  the  clothes  as  evidence 
was  prejudicially  harmful  to  the  defendant 
The  court  has  no  reason  to  doubt  the  truth 
of  the  statement  Evidence  tending  to  es- 
tablish guUt  or  to  break  down  a  defense  is 
likely  to  be  of  that  character. 

Error  is  assigned  on  the  refusal  of  the 
court  to  permit  a  witness  to  testify  that  he 
bad  informed  the  defendant  of  the  quarrel- 
some and  brutal  disposition  of  her  husband 
when  be  was  drinking.  If  the  defendant  had 
been  content  to  prove  information  of  the 
character  indicated,  it  would  have  been  ad- 
mitted. The  deceased  had  formerly  been 
married  to  the  witness'  sister.  What  the  de- 
fendant's attorney  did  was  to  ask  a  series 
of  questions  about  the  brutality  of  the  de- 
ceased toward  the  witness'  sister,  concluding 
with  asking  it  the  witneaa  bad  informed  the 


defendant  of  "that  treatment."  The  court  ad> 
vised  the  attorney  that  his  method  was  im- 
proper, but  he  persisted,  and  the  witness  was 
not  asked  if  previous  to  the  killing  he  had  a 
conversation  with  the  defendant  relating  to 
the  subject  of  her  husband's  disposition 
when  under  the  influence  of  liquor,  and,  if 
so,  what  the  witness  told  her.  The  pertinent 
matter  was  not  occnrrences  within  the  knowl- 
edge of  the  witness  which  Informed  the  wit- 
ness of  the  deceased's  character  for  violence 
and  brutality,  bat  what  information  he  had 
conveyed  to  the  defendant  on  the  subject 
The  law  Is  fuUy  discussed  in  the  case  of 
State  V.  Burton,  63  Kan.  602,  66  Pac  633, 
which  the  defendant  cites  and  relies  on. 
What  tbe  defendant  falls  to  note  is  that  in 
the  Burton  Case  the  defendant  himself  was 
the  witness  undergoing  examination.  The 
defendant's  testimony  quoted  above  shows 
that  she  knew  her  husband's  temper  when 
he  was  drinking.  If  her  attorney  had  deem- 
ed tbe  subject  to  be  of  importance,  she  could 
have  beea  further  iuterrogated  along  tbe 
lines  indicated  in  tbe  Burton  Case. 

Various  instructions  to  tbe  Jury  are  crib- 
idzed,  and  It  is  said  the  court  erred  in  sub- 
mitting to  tbe  Jury  tbe  inferior  degree  of 
manslaughter  of  which  the  defendant  was  con- 
victed. The  diarge  of  manslanghter  in  the 
third  degree  contained  in  the  information 
was  based  on  the  defendant's  written  state- 
ment, klHlng  her  husband  in  the  heat  of  pas- 
sion, without  design  to  effect  death,  with  a 
deadly  weapon.  Manslaoj^tw  in  the  fourth 
degree  Includes  Involuntary  killing  in  the 
beat  of  passion,  with  a  dangerous  weapon, 
and  kUling  by  act,  procurement,  or  culpable 
negligence,  which  would  be  manslaughter  at 
common  law.  The  testimony  of  tbe  defend- 
ant quoted  above  plainly  required  the  court 
to  instruct  tbe  Jury  on  both  branches  of  the 
inferior  degree. 

Tbe  instructions  relating  to  the  Justifica- 
tion of  self-defense  are  criticized.  An  as- 
sault may  be  made  under  such  circumstances 
that  there  would  be  reasonable  cause  to  tp- 
prebend  a  design  to  inflict  great  personal  in- 
Jury  and  would  be  immediate  danger  of  tbe 
design  being  aocompllabed,  but  tbe  taking  of 
life  would  be  wholly  unnecessary  to  frus- 
trate tbe  design.  In  making  this  subject 
plain  to  the  Jury  tbe  court  used  expressions 
which  the  defendant  says  trenched  upon  her 
right  to  stand  her  groimd  when  assailed.  Tha 
right  of  the  defendant  to  repel  force  without 
retreating  was  covered  by  a  very  full  and 
clear  instruction  devoted  to  that  single  sub- 
ject. The  law  relating  to  self-defense  could 
not  be  embraced  in  a  single  instruction.  All 
tbe  instructions  devoted  to  that  subject  must 
be  read  together,  and  when  this  is  done  tbe 
defendant's  rights  appear  to  have  been  fully 
conserved. 

The  Jury  were  instructed  that  In  order  to 
Justify  tbe  defendant  in  killing  her  busband. 
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there  must  bare  t)een  reasonable  groand  to 
believe  ebe  was  In  Imminent  danger  of  death 
or  great  bodily  harm,  and  that  the  Jury  were 
to  Jndge  whether  or  not  the  circumstances 
were  sudi  as  to  Induce  Bndb.  a  belief.  The 
defendant  says  the  instmctlons  to  this  effect 
trenched  upon  her  right  to  act  upon  the  dr- 
cumstancea  as  they  appeared  to  her.  This 
subject  has  been  treated  at  length  In  so  many 
decisions  of  this  court  that  It  Is  not  neces- 
sary to  do  so  again.  It  Is  perfectly  true  that 
a  person  assaulted  Is  justified  in  acting  on 
facts  as  they  appear  to  him,  and  is  not  to  be 
Judged  by  the  facts  as  they  actually  existed 
according  to  subsequent  proo&  If  an  as- 
sailant appear  to  be  in  the  act  of  shooting, 
be  may  be  killed  in  self-defense,  although  the 
gun  was  not  loaded.  But  the  statute  requires 
reasonable  cause  to  apprehend  a  design  to 
commit  a  ttAony  or  to  do  some  great  personal 
injury  (Gen.  Stat.  1016,  i  3370),  and  that  rea- 
sonable cause  must  appear  to  the  Jury. 

Complaint  is  made  of  three  instructions, 
covering  the  subjects  of  intoxication  as  a 
defense,  the  unlawful  character  of  the  de- 
ceased man's  business,  and  the  Jury's  uncon- 
cern with  the  matter  of  punishment.  The 
instructions  correctly  stated  the  law.  Wheth- 
er requested  by  the  defendant  or  not,  and 
whether  necessary  or  important  or  not,  they 
did  the  defendant  no  harm. 

It  is  said  the  court  ought  to  have  Instructed 
the  Jury  with  reference  to  excusable  homi- 
cide. The  homicide  was  not  excusable  im- 
der  the  statute  because  a  dangerous  weapon 
was  used,  and  was  not  the  result  of  Innocent 
misadventure  in  the  sense  of  the  conmion 
law. 

The  defendant  complains  because  27  re- 
quested Instructions  were  not  given.  The 
Jury  were  adequately  Instructed. 

At  the  bearing  of  the  motion  for  a  new  trial 
the  deliberations  of  the  Jury  were  arraigned 
and  tried.  The  court  found  that  no  miscon- 
duct bad  occurred,  and  the  ^dlng  is  ap- 
proved. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


REYNOLDS  et  al.  v.  PACIFIC  MARINE 
INS.  CO.     (No.  13978.) 

(Snpiem*  Oonrt  of  WashinKton.    Oct  1,  1917.) 

INSUBANCE  «=>313  —  Mabine  Insubanoe  — 

"Wabbanty." 
The  marginal  daase  specifying  the  waters 
in  which  the  ship  should  be  whUe  covered  by 
the  policy,  although  using  the  word  "warrant- 
ed," was  an  essential  part  of  the  contract,  avoid- 
ing it  for  breach,  and  not  a  "warranty,"  within 
Insurance  Code  (Iiewb  1911,  p.  197)  S  34>  pro- 
viding that  the  breach  of  a  warranty  shall  not 
avoid  the  policy  unless,  etc.    , 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  War- 
ranty.] 


Department  1.  Appeiil  ttom  -Superior 
Court,  King  (bounty;  Everett  Smith,  Jndge. 

Suit  by  S.  B.  Reynolds  and  another  against 
the  Pacific  Marine  Insurance'  Oompany. 
Judgment  for  plaintiffs,  and  d^endant  ai>- 
peals.  Reversed  and  remanded,  with  direc- 
tions. 

Bogle,  Graves,  Merrltt  &  Bogle,  of  Seattle, 
for  appellant.  Myers  &  Johnstone,  of  Seat- 
tle, for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  upon  a  marine  insurance  policy 
for  the  loss  of  a  boat  by  fire.  After  the  is- 
sues had  been  made  up  by  the  second  amend- 
ed complaint,  which  will  be  referred  to  as  the 
complaint,  the  answer,  and  the  reply,  the 
plaintiffs  made  a  motion  for  Judgment  upon 
the  pleadings.  This  motion  was  sustained, 
and  Judgment  entered  for  the  plaintiffs  in 
the  sum  of  $1,052.     The  defendant  appeals. 

The  facts  stated  in  the  pleadings  which 
present  the  controlling  question  upon  this 
appeal  may  be  stated  as  follows:  On  April 
23,  1915,  the  respondents,  being  the  owners 
of  a  certain  gas  boat  known  as  the  Arnold, 
applied  to  the  appellant  company  for  a  pol- 
icy of  insurance  thereon.  A  policy  was  is- 
sued insuring  the  Arnold  against  loss  by  fire 
or  otherwise  In  the  sum  of  $1,000  from  the 
30th  day  of  April,  1915,  until  the  30th  day 
of  April,  1916.  There  was  inserted  on  the 
margin  of  the  policy  the  following: 

"Warranted  to  be  employed  during  the  cur- 
rency of  this  policy  in  the  waters  of  Puget 
Sound,  British  Columbia,  and  Southeastern 
Alaska  inland  waters,  not  north  of  Wrangel 
Narrows.  Warranted  not  to  use  the  west  coast 
of  Vancouver  Island." 

The  complaint  alleges  that  this  clause  was 
Inserted  wrongfully  and  fraudulently,  and 
without  the  authority  or  permission  of  the 
plaintiffs.  On  the  21st  day  of  July,  1916,  the 
Arnold  was  totally  destroyed  by  fire  whUe  it 
was  on  the  south  side  of  Ship  creek,  along 
the  Alaska  coast.  The  complaint  prays  for 
a  reformation  of  the  policy  and  for  Judgment 
for  the  amount  thereof.  The  answer  to  the 
complaint  denies  that  the  marginal  clause 
referred  to  in  the  complaint  was  inserted 
wrongfully  and  fraudulently,  and  without  au- 
thority or  permission  of  the  respondents.  In 
the  aflBrmative  defense  pleaded  In  the  an- 
swer it  is  alleged  that,  at  the  time  the  pol- 
icy was  delivered,  it  contained  the  marginal 
clause  referred  to  in  tlie  complaint,  quoting 
it,  and  that  the  policy  in  that  form  was  de- 
livered to  the  respondents  and  accepted  and 
held  by  them,  without  objection,  until  after 
the  fire  occurred.  For  tbe  purpose  of  this 
appeal  it  is  admitted  tbat  the  marginal 
clause  was  not  wrongfully  or  fraudulently  in- 
serted, but  that  it  was  done  with  the  au- 
thority and  "Permission  of  the  respondents. 

The  controlling  question  is  whether  the 
marginal  clause  referred  to  was  a  warranty. 
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within  the  contemplation  of  section  34  of  the 
Inauraace  Code  (chapter  49,  Laws  of  1911), 
or  whether  it  is  an  essential  part  of  the  con- 
tract, and  therefore  not  a  warranty  within 
the  contemplation  of  the  statute.  If  the 
marginal  clause  is  such  a  warranty  as  con- 
templated by  the  statute,  the  Judgment  of  the 
trial  court  should  be  sustained.  On  the  oth- 
er hand,  if  it  is  an  essential  part  of  the  con- 
tract, and  not  such  a  warranty  as  the  stat- 
ute contemplates,  the  Judgment  must  be  re- 
versed. In  Johnson  v.  Franklin  Ins.  Co.,  90 
Wash.  631,  156  Pac.  667,  the  action  was 
brought  upon  an  insurance  policy  for  the  loss 
of  household  goods  by  fire.  At  the  time  the 
loss  occurred  the  goods  were  not  at  the  place 
covered  by  the  policy.  The  policy  in  that 
case  purported  to  Insure  the  goods  tor  a  term 
of  three  years,  "  'all  while  contained  in  the 
frame  dwelling  whUe  occupied  only  as  a 
dwelling,  known  as  dwelling  No.  30,  at 
Fraukllu,  King  county,  Wash.' " 

The  goods  were  destroyed  by  flre  wtiile  at 
No.  2832  Holden  street.  In  the  city  of  Seattle. 
It  was  there  claimed  that  the  language  of 
the  policy  as  to  the  location  of  the  goods 
was  a  condition  or  warranty  within  contem- 
plation of  section  34  of  the  Insurance  Code 
(chapter  49,  Laws  of  1911,  supra),  which 
provides  that  the  breach  of  a  warranty  or  a 
condition  in  a  policy  of  insurance  shall  not 
avoid  the  policy  unless  such  breach  shall  ex- 
ist at  the  time  of  the  loss  and  contribute  to 
the  loss.  It  was  there  held  that  the  lan- 
guage of  the  policy  relative  to  the  location 
of  the  goods  while  Insured  was  not  a  war- 
ranty or  a  condition  within  the  contempla- 
tion of  the  statute,  but  was  an  essential  part 
of  the  contract,  as  much  so  as  any  other  part 
of  the  promise  to  insure,  and  it  was  there 
said: 

"A  condition,  according  to  the  definition  of 
Mr.  Black,  is  'an  agreement  or  stipulation  in 
regard  to  some  uncertain  future  event,  not  of 
the  essential  nature  of  the  transaction,  but  an- 
nexed to  it  by  the  parties  providing  for  a  change 
or  modification  of  their  legal  relations  on  its 
occurrence' ;  while  a  warranty,  according  to  the 
same  authority,  is  'an  undertaking  or  stipula- 
tion, in  writing,  or  verbally,  that  a  certain  fact 
in  relation  to  the  subject  of  a  contract  is  or 
shall  be  as  it  is  stated  or  promised  to  be.'  The 
clause  of  the  contract  in  question  is  neither  of 
these.  On  the  contrary,  it  is  an  essential  part 
of  the  contract,  as  much  so  as  is  any  other  part 
of  the  promise  to  insure.  The  contract  is  that 
the  insurer  shall  be  liable  for  their  loss  by  fire 
while  they  remain  at  the  particular  building, 
not  while  away  from  it.  It  Is  a  simple  contract 
to  insare  while  the  property  Is  at  a  particular 
place.  No  conditions  or  warranties,  such  as 
the  statute  contemplates,  are  involved." 

In  the  present  case  the  Arnold  was  de- 
stroyed by  flre  In  waters  many  miles  beyond 
the  limits  prescribed  in  the  marginal  clause 
of  the  policy  above  referred  to.  The  question 
then  arises  whether  this  clause  Is  a  warranty 
as  contemplated  by  the  statute  or  an  essen- 


tial term  of  the  contract  sncli  as  any  other 
part  of  the  promise  to  insure.  One  of  the 
essential  requisites  of  a  voyage  policy  of  in- 
surance Is  that  It  should  contain  an  accurate 
description  of  the  waters  in  which  the  boat 
covered  by  the  policy  is  to  be  while  it  is  in- 
sured. In  Amould  on  Marine  Insurance  (9th 
Ed.  1914)  vol.  1,  p.  25,  i  14,  it  is  said: 

"In  the  case  of  a  voyage  policy  the  underwriter 
cannot  know  the  nature  of  the  risk  he  is  asked 
to  insure,'  nor,  consequently,  the  amount  of 
premium  he  ought  to  require,  unless  he  knows 
the  nature  of  the  voyage  on  which  the  ship  is 
to  sail,  or  the  goods  are  to  be  conveyed.  It  is 
therefore  one  of  the  most  essential  requisites  of 
a  policy  of  insurance  that  it  should  contain  an 
accurate  description  of  the  voyage  insured." 

It  follows,  therefore^  that  the  marginal 
language  of  the  policy,  which  spedfled  the 
waters  In  which  the  Arnold  was  to  be  while 
covered  by  the  policy,  was  an  essential  part 
of  the  contract,  and  therefore  not  such  a 
warranty  as  is  contemplated  by  the  statute. 
It  is  argued,  however,  that  the  language  of 
this  policy  Is  different  from  that  which  the 
court  considered  in  the  Johnson  Case,  but  in 
both  policies  the  subject-matter  covered  by 
the  respective  clauses  was  the  same,  that  is, 
the  locus  of  the  property  while  It  was  insur- 
ed. It  is  true  that  the  language  of  the  policy 
considered  in  the  Johnson  Case  did  not  con- 
tain the  word  "warranted,"  as  in  this  case. 
To  the  use  of  this  word  no  special  signifi- 
cance can  be  attached.  There  may  be  war- 
ranties without  using  that  particular  word, 
and  there  may  not  be  warranties  when  the 
word  is  used.  In  Port  Blakely  Mill  Co.  v. 
Springfield,  etc.,  Ins.  Co.,  69  Wash.  601,  110 
Paa  36,  140  Am.  St  Kep.  863,  it  was  said: 

"In  our  judgment  the  word  'warranted'  adds 
nothing  to  the  force  of  the  stipulation.  It  is 
well  understood — ^in  fact,  it  is  conceded — that 
the  expression  of  the  word  'warranty'  does  not 
necessarily  constitute  a  warranty ;  that  there 
may  be  warranties  without  the  use  of  the  word ; 
that  there  may  not  be  warranties  when  the  word 
is  used.    •    •    • " 

It  instead  of  the  word  "Warranted,"  the 
marginal  clause  had  said,  "It  is  understood 
and  agreed,"  there  could  be  no  question  but 
that  the  language  of  this  policy  was,  in  legal 
effect,  the  same  as  that  In  the  Johnson  Case. 
In  each  case  the  language  used  related  to  the 
same  subject-matter,  that  of  location  of  the 
property  while  it  was  Insured.  This  is  a 
most  essential  requisite,  as  pointed  out  by 
Mr.  Amould,  of  a  policy  of  voyage  Insurance, 
and,  as  pointed  out  in  the  Johnson  Case  is 
not  such  a  warranty  as  the  statute  contem- 
plates. 

The  Judgment  wUl  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  overrule  the  motion  for  Judg- 
ment on  the  pleadings. 

ELLIS,  C.  J.,  and  CHADWIGK,  MORRIS, 
and  WEBSTER,  JJ.,  ccHiCur. 
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WEST  T.  CAVE  et  at    (No.  14017.) 
(Supreme  Oourt  of  Washington.    Sept.  4,  1917.) 

1.  Frauds,  Statutk  ot  «s»168(9— BriDENCS 
TO  Aid  Memobanda. 

C!onceding  that  a  description  of  land  in  a 
contract  of  sale  as  the  J.  T.  A.  place  was  suffi- 
dent,  the  court  in  finding  the  true  intent  and 
meaning  of  the  tmrtiea  could  not  resort  to  tes- 
timony as  to  specific  exceptions  or  inclusions. 

2.  Frauds,    Statute  of  ®=»U.0(4  —  Suffi- 
ciency OF  Meuobanda. 

A  description  of  land  in  a  contract  of  sale 
as  the  J.  T.  A.  place  was  not  sufficiently  cer- 
tain under  the  statute  of  frauds  to  admit  parol 
testimony,  and  the  contract  was  not  enforce- 
able where  there  was  a  dispute  as  to  whether 
a  strip  not  originally  owned  by  A.,  but  sub- 
sequently acquired  by  him,  was  a  part  of  the  A. 
place. 

3.  Vendor  and  Purcrasxr  «=330— YixiDiTT 
or  Contract— MxETiNO  of  Minds. 

Where  under  a  contract  of  sale  of  the  "J. 
T.  A.  place"  the  purchaser  contended  that  a 
small  tract  not  originally  owned  by  A.  was  to 
be  included,  and  the  vendor  that  it  was  not,  the 
minds  of  the  parties  never  met  with  any  definite 
understanding.      • 

4.  Fhauds,  Statute  w  «=»  142  —  Equitable 
Relief. 

Cases  arising  under  the  statute  of  frauds 
are  decided  upon  legal  principles,  and  the  court 
cannot  resort  to  the  principles  of  e<]uity  to  de- 
termine the  rights  or  privileges  of  either  party. 
6.  Appeal  and  Ebbob  «=»172<3)  —  Review — 
Relief  Not  Asked  Below. 

In  a  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  the  A.  place  involving  a 
dispute  as  to  whether  a  particular  tract  was  a 
part  of  the  A.  place,  the  purchaser's  offer  to 
pay  the  vhole  sum  and  take  the  land,  excluding 
such  tract,  was  too  late  when  made  for  the  first 
time  on  appeal. 

Department  1.  Appeal  from  Superior 
Court,  Whitman  Ooanty;  B.  L.  McCroekey, 
Judge. 

Action  by  S.  I.  West  against  X  H.  Cave  and 
others.  iTom  a  Judgment  fi>r  plaintiff,  de- 
fendants appeal.  Reversed  and  remanded, 
with  Instructions. 

NelU  &  Burgunder,  of  Colfax,  for  appellants. 
McCroskey  ft  Stotler,  of  Colfax,  for  re- 
spondent 

CHADWICK,  J.  This  is  an  action  brought 
to  enforce  the  specific  performance  of  a  con- 
tract In  words  as  follows: 

"September  7th,  1915. 

"Received  from  S.  I.  West  one  thousand  dol- 
lars as  earnest  money  on  the  purchase  of  land 
purchased  from  me  this  day,  the  land  being 
known  as  the  J.  T.  Arrasmith  place;  the  con- 
ditions being  that  S.  L  West,  the  purchaser, 
agrees  to  pay  sixty-two  hundred  dollars  for  the 
above  place;  one  thousand  dollars  down,  and 
the  balance  when  the  title  is  approved. 

"J.  H.  Cave  agrees  to  sell  the  above  place 
for  sixty-two  hundred  dollars  and  acknowledges 
receipt  of  one  thousand  dollars  on  the  purchase 
price  herewith  and  agrees  to  furnish  an  abstract 
of  title  to  the  above  place. 

"It  is  also  agreed  that  J.  T.  Arrasmith  la  to 
have  the  use  of  such  part  of  the  above  place  as 
he  now  has  plowed,  for  one  year  from  date,  he 
also  to  have  the  right  to  occupy  the  house,  barn, 
and  garden  on  the  above  place,  said  garden  not 


to  exceed  one  and  one-haU  acres,  for  one  year 
from  date. 

"It  being  understood  and  agreed  that  said  J. 
T.  Arrasmith  will  pay  a  rental  of  one-third 
of  all  crops  raised  on  said  place  to  S.  I.  West 
for  the  use  thereof.  3.  H.  Cave. 

"8.  I.  West." 

The  conrt  below  oTerroled  a  demnrrer  to 

the  amended  complaint  holding  that  the  con- 
tract was  Buffldent  under  the  statute  of 
frauds.  The  case  went  to  trlal'upon  the  denial 
of  appellants  that  all  of  the  land  claimed  by 
respondent  was  the  "J.  T.  Arrasmith  place" 
or  known  as  the  "J.  T.  Arrasmith  place." 
Appellant  contends  that  the  court  erred  In 
overruling  the  demurrer  to  the  amended  com- 
plaint. Our  own  cases  and  many  cases  fr«Mn 
other  states  are  cited  and  discussed  by  counsel 
on  either  side.  But  we  think  It  wUl  be  unnec- 
essary to  review  the  decisions  of  the  conrt; 
for,  whether  we  accept  the  theory  of  the  re- 
spondent or  that  of  the  ai^llants,  we  are 
satisfied  that  the  Judgment  of  the  lower 
court  cannot  stand. 

We  shall  grant  that  a  description  of  a 
piece  of  land  which  Is  known  as  the  place  of 
a  certain  named  Individual  is  a  sufficient  de- 
scription to  meet  all  of  the  requirements  of 
the  statute  of  frauds.  We  may  go  further 
and  grant  that  there  Is  a  place  In  Whitman 
county,  in  the  state  of  Washington,  known 
as  the  "J.  T.  Arrasmith  place,"  though  the 
contract  Is  silent  as  to  the  particular  location 
of  the  land. 

We  shall  not  confuse  our  grant  by  giving 
evidentiary  effect  to  the  venue  and  Jurat  up- 
on the  acknowledgment  to  the  contract.  Ac^ 
knowledgments  are  usually  taken  at  a  place 
most  convenient-  for  the  parties,  and  can 
have  no  bearing  on  the  location  of  land  de- 
scribed In  an  attending  contract 

The  question  upon  which  the  contracting 
parties  find  their  difference  and  which  must 
control  this  case  Is  whether  a  strip  of  land 
eight  rods  long  and  four  rods  wide  adjoining 
the  piece  which  Is  described  by  all  of  the 
witnesses  as  the  "J.  T.  Arrasmith  place,"  and 
which  consists  of  legal  government  subdivi- 
sions. Is  a  part  of  the  land  Included  In  the 
contract  The  smaller  piece  of  land  was  not 
originally  owned  by  Arrasmitb,  but  was  sut^ 
sequently  acquired.  When  the  time  for  per- 
formance came,  appellants  refused  to  make 
a  conveyance  which  included  this  tract;  re- 
spondent refused  to  take  less;  and  this  ac- 
tion resulted.' 

[1]  If  we  adopt  respondent's  theory  that 
the  "J.  T.  Arrasmith  place"  Is  a  sufidclent  de- 
scription, the  Judgment  cannot  stand ;  for  at 
the  very  Inception  of  the  case  we  must  go 
beyond  that  description  and  show  by  parol 
testimony  that  there  is  land  that  Is  not  In- 
eluded  In  the  general  description  of  "J.  T.  Ar- 
rasmith place,"  but  land  belonging  to  J.  T. 
Anasmith  which  In  equity  ought  to  be  con- 
veyed. The  prooi  under  the  rule  which  would 
sustain  the  Judgment  rests  In  reputation,  and 
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by  tbat  rule  the  court  in  finding  the  true  in- 
tent and  meaning  of  the  parties  cannot  ressort 
to  testimony  as  to  spedflc  exceptions  or  in- 
clusions for  tills  would  bring  about  a  posi- 
tive breach  of  the  statute  through  the  me- 
dlumshlp  of  what  may  well  be  called  an  ex- 
ception to  it. 

No  witnesses  described  the  tract  as  within 
the  general  description  of  the  "J.  T.  Arra- 
smlth  place."  It  was  outside  of  the  east 
fence,  and  as  we  read  the  record  the  fact 
that  it  was  a  part  of  the  place  would  not  be 
suggested  to  a  casual  observer.  If  appellants 
owned  the  land  adjoining  on  the  east  side  of 
the  larger  body  of  land,  it  would  hardly  be 
contended  that  the  statute  of  frauds  would 
not  prevent  one  from  going  beyond  the  bound- 
aries fixed  by  witnesses  as  the  reputed  bound- 
aries of  the  "J.  T.  Arrasmith  place." 

[2]  The  description  was  not  sufficiently  cer^ 
tain  under  any  construction  of  the  statute  of 
frauds  to  admit  parol  testimony  and  it  fol- 
lows tbat  the  contract  was  not  enforceable. 

[3-E]  Respondent  asks  us  in  the  event  of  a 
reversal  of  the  Judgment  of  the  court  below 
to  require  appellants  to  take  the  whole  sum 
mentioned  in  the  contract,  and  which  be  now 
tenders,  for  the  particular  tract  known  as  the 
"J.  T.  Arrasmith  place,"  excluding  the  smail 
tract  over  which  the  dispute  arose.  It  is  not 
made  clear  to  us  by  counsel,  nor  are  we  able 
to  understand,  how  this  can  be  done.  If,  as 
respondent  contends,  the  small  tract  was  to 
be  included,  and,  as  appellant  contends,  it 
was  not,  it  follows  that  the  minds  of  the  par- 
ties never  met  with  any  definite  understand- 
ing. Cases  arising  under  the  statute  of 
frauds  are  decided  upon  legal  principles.  A 
court  is  powerless,  if  it  were  otherwise  in- 
clined, to  resort  to  the  principles  of  equity  to 
determine  the  rights  or  privileges  of  either 
party.  Moreover,  if  it  were  within  the  power 
of  the  respondent  to  make  such  an  offer,  we 
think  it  should  have  been  made  at  the  trial 
in  the  court  below,  where  an  appropriate  de- 
cree might  have  been  entered.  Under  any 
aspect  of  the  case  the  offer  comes  too  late. 

Reversed  and  remanded,  with  instructions 
to  dismiss. 

FULLERTON  and  MORRIS,  JJ.,  concur. 
ELL<IS,  G.  J.,  concurs  In  result 


EVES  v.  OURTISS  et  ux.     (No.  140ra.) 

(Supreme  CJourt  of  Washington.    Oct  1,  1917.) 

Covenants  «=»79(1)— Bnfobcemknt^Remotk 
Grantee. 
A  remote  grantee  cannot  recover  on  the 
covenants  of  a  remote  grantor  where  he  knew 
of  the  failure  of  the  consideration  for  the  deed, 
and  gave  nothing  to  his  immediate  grantor  other 
than  a  credit  upon  a  past^ue  indebtedness. 

Department  2.  Appeal  from  Superior  Court, 
Lioccdn  County ;  Joseph.  Sessions,  Judge. 

Action  by  Edwin  8.  Eves  against  Fred- 
erick M.  CurtlsB  and  wife.     Judgment  for 


platntUT,  and  defendants  appeal.     Reversed 
and  remanded. 

B.  M.  Dye,  of  Davenport,  and  Merritt, 
Ijantry  &  Merritt  of  Spokane,  for  appellants. 
Freece  &  PetOJohn,  of  Davenport,  for  re- 
spondent - 

PER  CURIAM.  On  Angnst  28,  1012,  the 
appellants,  Frederick  M.  Curtiss  and  wife, 
executed  to  one  George  W.  Carr  a  deed  to 
SO  acres  of  land  situated  in  South  Dakota, 
The  deed  contained  a  covenant  of  seisin 
and  of  right  to  convey,  and  a  warranty  to  de- 
fend against  aU  lawful  claims.  On  August 
23,  1913,  Carr  and  wife  conveyed  the  proper- 
ty by  quitclaim  deed  to  the  respondent,  Ed- 
win S.  E)vea.  Some  two  years  later  Carr  exe- 
cuted and  delivered  to  E>ves  the  following 
assigndient: 

"For  valuable  considerations.  In  hand  paid, 
the  undersigned  herewith  sells  and  assigns  all  of 
his  right  title,  and  interest  in  and  to  a  certain 
claim  against  Frederick  M.  Curtiss  et  ux.  to 
Edwin  S.  Eves,  this  27th  day  of  Jnly,  1915." 

The  deed  from  the  appeUants  to  Carr  re- 
cited a  consideration  of  $2,500,  and  the  deed 
from  Carr  to  Eves  recited  a  consideration  of 
"one  dollar  and  other  valuable  considera- 
tions." 

On  August  7,  1915,  the  respondent  brought 
the  present  action  against  the  appellants  on 
a  breach  of  the  covenants  contained  in  the 
deed,  averring  ownership  of  the  claim  rep- 
resented thereby  in  virtue  of  the  quitclaim 
deed  and  the  assignment  before  set  forth. 
The  appellants  answered,  alleging, want  of 
consideration  for  the  execution  of  the  deed 
given  by  them  to  carr  and  knowledge  thereof 
on  the  part  of  the  respondent  at  the  time  of 
the  execution  of  the  quitclaim  deed.  The 
respondent  denied  the  afflrmatlve  of  the  an- 
swer, and  set  up  affirmatively  the  purported 
consideration  of  the  deed  from  appellants  to 
Carr.  The  action  was  tried  by  the  court  sit- 
ting without  a  jury,  and  resulted  in  findings 
and  a  judgment  in  favor  of  the  respondent 
for  the  sum  of  $2,001. 

The  evidence  fully  Justified  the  claim  of 
the  appellants  that  there  was  no  considera- 
tion for  the  deed  from  them  to  Carr.  No 
cash  consideration  whatsoever  passed  be- 
tween the  parties  thereto.  Carr  agreed  to 
procure  for  the  aw»ellant  Frederick  M.  Cur- 
tiss the  appointment  as  sales  agent  from  a 
California  corporation  for  certain  described 
territory,  authorizing  him  to  sell  washing 
machines  for  the  corporation,  and  the  deliv- 
ery to  him  from  the  corporation  of  a  stated 
number  of  such  machines.  The  appointment 
was  never  made,  nor  were  any  of  the  washing 
machines  delivered.  It  is  at  once'  apparent, 
therefore,  that  there  could  be  no  recovery  by 
Carr  against  the  respondent  for  a  breadi  of 
the  covenants  or  the  warranty  upon  which 
the  action  is  founded.  The  measure  of  dam- 
ages for  a  breach  of  these  covenants,  where 
the  conveyance  passes  nothing  to  the  gran- 
tees, is  the  consideration  paid  by  the  grantee 
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and  Interest  on  saCh  sums.  Devlin  on  Deeds 
(2d  Ed.)  I  Sd4;  Mm-gan  v.  BeU,  3  Wash.  654, 
28  Pac.  926, 16  L.  R.  A.  614;  West  Coast  M. 
&  I.  Co.  V.  West  Coast  Imp.  Co.,  81  Wash, 
(no,  72  Pac.  465.  Where  there  is  no  consid- 
eratlon  paid,  it  must  follow  that  there  can 
be  no  recovery. 

Tt»  right  of  a  remote  grantee  to  recover 
on  the  covenants  of  the  deed  rests  upon  some- 
vhaf  different  priodides.  He  may  recover 
if  he  purchases  in  reliance  on  the  covenants, 
without  notice  of  the  failure  of  consideration, 
and  for  a  present  consideration  moving  from 
him  to  his  Immediate  grantor. 

Thompson-Spencer  Co.  V,  Thompson,  61 
Wash.  547,  112  Pac.  665.  In  the  present  case, 
since  the  appellants  pleaded  and  proved  waqt 
of  consideration  for  the  deed  containing  the 
covenants  relied  upon  as  the  basis  of  recov- 
ery, it  was  Incumbent  upon  the  respondent,  if 
he  was  to  overcome  the  effect  of  such  jc^ea 
and  proofs,  to  plead  and  prove  the  facts  neoesr 
sary  to  show  himself  to  be  a  purchaser  of 
the  character  above  defined.  This  he  did 
not  do.  While  perhaps  the  pleadings  were 
sufficient  to  admit  the  proofs,  we  have  search- 
ed the  record  in  vain  to  find  anything  in  sub- 
stantiatioa  of  the  plea.  On  the  contrary,  the 
evidence  to  our  minds  rather  establishes  the 
other  conclusion.  The  respondent  certainly 
knew  of  the  transaction  which  gave  rise  to 
the  deed,. and  must  have  known  that  it  failed 
of  consummatiou.  Nor  was  it  shown  that  he 
paid  any  present  conislderatlon  for  the  c(m- 
veyance  to  him.  The  evidence  is  meager  up- 
on the  iiueetlon,  but  such  as  there  is  tends  to 
show  that  he  gave  nothing  for  the  conveyance 
other  than  a  credit  upon  a  past-due  Indebted- 


The  court  erred  in  Its  conclusions.  The 
Judgment  should  have  been  for  the  other  side. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  Judg- 
ment in  favor  of  the  defendants  in  the  court 
below,  the  appellants  here. 


Or  parte  MATES.    (No.  8951.) 
(Supreme  CVnirt  of  Oklahoma.    Sept.  18,  1917.) 

fSi/JlahiHi  &y  the  Court.) 
1.  Licenses    «=»e{12)— Unifobmitt  —  Valid- 

ITT  or  ObDIKARCS— lilCEIfSE. 

Amended  scctioo  2(2  of  Ordinanoe  480  of  the 
city  of  Pawbutka,  imposing  a  license  tax  upon 
the  business  and  occupation  of  transporting  pas- 
sengers for  pay  in  automobiles  or  otlier  motor- 
propelling  vehicles  upcm  and  over  the  streets, 
alleys,  and  other  public  places  of  the  city,  and 
upon  all  those  engaged  in  such  business  or  occu- 
pation, and  which  tax  is  fixed  at  $25  per  annum 
for  each  antomobile  operated  and  engaged  in 
sodi  business,  being,  as  stated  in  the  ordinance, 
"for  the  purpose  of  raising  rerenue  for  said 
city,"  and  not  an  exercise  of  the  police  power,  is 
in  conflict  with  section  8,  art.  4,  c,  178,  of  an 
act  of  the  Legislature  approved  March  15,  1916 
(Seas.  Laws  l9l5,  pp.  328,  329),  and.  on  account 
of  sndi  repugnance,  cannot  be  enforced. 


2.  Habeas  Cobfus  ^a>82— Iixxoal  Convto- 

TION— DiSOHABGE. 

A  conviction  had  and  Jail  sentence  imposed 
in  default  of  the  payment  of  fine  assessed  by  the 
police  court  of  the  city,  under  the  circumstanc- 
es disdoaed  in  the  preceding  paragraph,  is  with- 
out force;  and  one  so  convicted  is  entitled  to 
a  discharge  from  such  illegal  restraint. 
8.  Licenses  *=»1— OoNSTBUonoit  of  Statute 
— Reventje  Tax. 

Neither  section  681,  Rev.  Laws  1910,  nor 
the  city  ordinance  for  the  violation  of  which  the 

fietidoner  was  convicted  contemplate  the  regu- 
ation  or  control  of  the  business  or  traffic  of 
transporting  passengers  for  hire  within  and  over 
the  streets  and  public  places  of  the  city,  but, 
on  the  other  hand,  provide  for  a  license  tax  for 
revenue,  as  distinguished  from  a  license  fee  col- 
lected on  account  of  necessary  police  regulation. 
4.  Licenses  «s»14(2)  —  Regwi-atioh  o» 
Stbeets—Rb vends  Obdiwance— Statute. 
Under  section  8,  art.  4,  c.  173,  Sees.  Acts 
1916,  local  authorities,  such  as  cities,  may  "reg- 
ulate vehides  offered  to  the  public  for  hire,"  and 
in  doing  so  may  imiKMe  a  license  or  fee  when  tlie 
purpose  thereof  is  an  exaction  of  regulation. 
But  when  the  primary  object  of  the  local  legisla- 
tion is  to  afford  a  revenue,  the  ordinance  pursu- 
ant to  which  the  same  is  levied  is  invalid,  and 
cannot  be  enforced. 

Original  application  of  Henry  Mayes  for 
writ  of  habeas  corpus.  Petitioner  dis- 
charged.  ' 

Hargls  &  Griffln,  of  Pawhuska,  for  peti- 
tioner. E.  L.  McCain,  of  Pawhuska,  for  re- 
spondent chief  of  police  of  the  city  of  Paw- 
huska. 

SHARP,  C.  J.  [1, 2]  In  the  month  of  Feb- 
ruary, 1917,  the  petitioner  was  tried  and  con- 
victed in  the  police  court  of  .the  dty  of  Paw- 
huska for  the  violation  of  an  ordinance  of 
said  dty  providing  for  the  levy  and  paj'ment 
of  a  license  tax  of  $26  per  annum  for  each 
automobile  operated  for  hire  in  said  dty. 
The  power  of  the  city  to  enact  the  ordinance 
under  which  petitioner  was  convicted  and 
Imprisoned  is  aasailed  upon  nomeroua 
grounds,  but  one  of  whldi  need  receive  our 
consideration.  The  ordinance  under  which 
the  dty  acted  and  its  chief  of  police  here 
Justifies  his  custody  of  the  petitioner  pro- 
vides: 

"That  for  the  purpose  of  raising  revenue  for 
said  dty  of  Pawhuska  there  is  hereby  levied  a 
license  tax  upon  the  business  and  occupation  of 
transporting  passengers  for  pay  in  taxicabs,  au- 
tomobiles, motor  tnidES,  or  other  motor  pro- 
pelling vehicles  upon  and  over  the  streets,  al- 
leys and  other  pulJIic  places  of  the  dty  of  Paw- 
huska, and  upon  every  person,  firm  or  corpora- 
tion engaged  in  such  business  or  oceupation. 
And  every  person,  firm  or  corporation  engaged 
in  such  business  ov  occupation  shall  procure 
from  said  dty  a  license  therefor  and  a  fee  for 
such  license  shall  be  paid  as  follows,  to  wit: 
Twenty-five  dollars  per  annum  for  each  taxicab, 
automobile,  motor  truck  or  other  motor  pro- 
pelling velucle  operated  by  such  person,  firm  or 
corporation  engaged  in  such  business  or  occupa- 
tl<»." 

Another  ordinance  of  the  dty  provides  that 
any  one  violating  any  of  the  provisions  there- 
of shall  be  deemed  g^iilty  of  an  offense,  and 
upon  conviction  thereof  shall  be  punished 
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by  a  fine  not  to  exceed  $20  and  stand  com- 
mitted to  the  city  Jail  until  botb  fine  and 
costs  are  paid,  and  that  each  day  any  sucli 
person  or  persons  shall  continue  to  operate 
any  business  therein  named,  In  violation  of 
the  provisions  of  the  ordinance,  shall  consti- 
tute a  separate  and  distinct  offense.  The 
power  of  the  city  to  Impose  the  tax  named  in 
the  ordinance  Is  said  to  be  found  In  section 
581,  Bev.  Laws  1910,  conferring  upon  the 
city  council  authority  to  levy  and  collect  a 
license  tax  on  auctioneers,  contractors,  drug- 
gists, and  numerous  other  classes  of  busi- 
ness, including  drays,  hacks,  carriages,  omni- 
buses, carts,  wagons  and  other  vehicles  used 
in  the  dty  for  pay.  In  view  of  the  act  of  the 
Legislature  approved  March  15,  1915  (cliap< 
ter  173,  Sess.  Laws  1915,  pp.  306-340),  cre- 
ating a  department  of  highways  and  confer- 
ring upon  the  commissioner  of  highways  su- 
pervision of  all  matters  relating  to  state 
roads  and  highways  and  of  article  4  of  the 
act  providing  for  motor,  vehicle  registration, 
and  particularly  on  account  of  section  8  of 
article  4  of  the  act  taking  from  local  author- 
ities the  power  to  pass,  enforce,  or  main- 
tain any  ordinance,  rule,  or  regulation  requir- 
ing from  any  automobile  owner  any  tax,  fee, 
license,  or  i)ermit  for  the  free  use  of  the 
public  highways,  and  which  act  provides  that 
the  local  authorities  in  cities  of  the  first  class 
shall  retain  the  power  "to  regulate  vehicles 
offered  to  the  public  for  hire,"  it  is  first  nec- 
essary that  we  determine  the  nature  and 
character  of  the  tax  sought  to  be  imposed. 
Does  the  statute  pursuant  to  which  the  or- 
dinance was  enacted  authorize  the  imposition 
of  a  tax  as  such,  or  Is  the  purpose  one  of 
regulation  and  control  under  the  police  pow- 
er of  the  dty?  Section  581,  Hev.  Laws,  la  a 
revision  of  section  603,  Statutes  of  1890.  The 
revision  contains  but  a  slight  change  in  the 
original  statutes.  It  eliminates  any  refer- 
ence to  dramshops,  saloons,  liquor  dealers, 
and  "other  gambling  tables,"  and  includes 
other  minor  changes  not  pertinent  to  the 
question  presented.  Section  603  of  the  Stat- 
utes of  1890  Is  almost  identical  with  section 
48,  art  3,  c.  60,  of  the  Laws  of  Kansas  1871. 
This  statute,  It  was  held  in  Fretwell  v.  City 
of  Troy  et  aL,  18  Kan.  271,  was  designed  for 
purposes  of  revenue  rather  than  of  police 
regulation.  In  construing  the  statute  it  was 
observed  by  Mr.  Justice  Brewer,  who  deliv- 
ered the  otrfnlon: 

"Bzpress  authority  is  given  by  the  statute  to 
levy  and  collect  a  'license  tax'  upon  various  ex- 
hibitions, professions,  and  avocations,  including 
therein  'merchants  of  all  kinds' ;  and  to  make 
more  clear  that  it  is  not  regulation,  bat  revenue, 
which  is  authorized,  the  section  closes  with  a 
proviso  as  follows:  'Provided,  however,  that  all 
tcientific  and  literary  lectures  •  •  •  shall  be 
exempt  from  such   taxation.' " 

The  question  was  again  presented  to  the 
Supreme  Court  of  that  state  in  City  of  New- 
ton et  al.  y.  Atchison  et  al.,  31  Kan.  151,  1 
Pac.  288,  47  Am.  Rep.  486,  and  arose  under 
section  3  of  chapter  40  oif  the  Laws  Qt  1881, 


.  and  wbldi  was  Bubstantldlly  the  same  as  the 
1871  statutes  before  the  court  la  Fretwell  r. 
City  of  Troy  et  at  The  latter  statute,  how- 
ever, eliminated  the  proviso  found  in  the  ear- 
lier statute  respecting  the  exemption  from 
taxation  of  all  scientific  and  literary  lec- 
tures, and  also  gave  to  the  city  the  "exclu- 
sive" authority  to  levy  and  collect  a  license 
tax.  The  court  was  asked  to  re-examine  its 
former  opinion,  and  (we  may  assume)  to  re- 
cede from  its  earlier  conclusions  respecting 
the  construction  of  the  statute.  It  declined  to 
do  so,  but,  on  the  other  hand,  gave  additional 
leasons  why  the  statute  should  be  held  to  Im- 
pose a  tax. 

"We  think,"  said  the  court  in  the  latter  opin- 
ion, "our  former  <9inion  correct,  and  that  there 
are  additional  reasons  why  the  same  construc- 
tion should  be  given  to  the  section  now  in  ques- 
tion. The  language  of  the  section  seems  plain. 
It  reads.  The  city  council  shall  have  exclusive 
authority  to  levy  and  collect  a  license  tax  on 
anctioneers,'  etc.  We  cannot  see  how  language 
can  be  plainer.  Every  part  of  the  sentence 
points  toward  this  power.  The  verbs  used  are 
levy  and  collect,'  words  generally  used  in  ref- 
erence to  taxes,  and  not  very  apt  in  respect  to 
mere  licenses.  The  city  is  authorized  to  levy 
and  collect  a  license  tax.  The  principal  word 
here  is  'tax,'  and  the  term  'license'  simply  qual- 
ifies and  dpscribea  it.  Where  nothing  but  li- 
cense is  contemplated,  the  language  ordinarily  ia 
direct,  and  grants  power  'to  license,'  or  'to  li- 
cense and  regulate,'  or  'to  adopt  rules  and  regu- 
lations for  licensing.' " 

Attention  was  called  to  the  fact  that  1b 
the  former  opinion  the  court  had  construed 
the  words  "levy  and  collect  a  license  tax," 
and  it  was  said  that,  with  that  construction 
before  them,  the  Legislature  in  1881  enacted 
section  3  of  the  1881  statute,  containiBg  tbese 
words;  that  in  doing  so,  knowing  the  con- 
struction which  had  been  given  them,  the 
Legislature,  by  using  them,  Intended  to  grant 
to  the  city  the  power  to  levy  and  collect  li- 
cense taxes.  These  opinions  are  entitled  to 
great  weight,  not  only  on  account  of  the  emi- 
nent Jurist  who  delivered  them,  but  for  the 
reason  that  they  Involve  a  construction  both 
of  the .  act  under  consideration,  and  a  very 
similar  one,  of  the  state  from  which  they 
were  adopted. 

[3]  The  power  to  license  and  regulate  par- 
ticular branches  of  business  or  matters  Is 
usually  a  police  power;  but  when  license 
fees  or  exactions  are  plainly  Imposed  for  the 
sole  or  main  purpose  of  revenue,  they  are, 
in  effect,  taxes.  OrdlnarUy  the  mere  power 
to  license,  or  to  subject  to  police  regulations, 
does  not  give  the  power  to  tax  distinctly  for 
revenue  purposes ;  but  it  may  give  the  power 
when  such  appears  from  the  nature  of  the 
subject-matter,  and  upon  the  whole  charter 
or  enactment,  to  have  been  the  legislative  in- 
tuit, but  not  otherwise.  Dillon's  Municipal 
Corporations,  f  768.  The  statute  does  not 
purport  to  have  in  mind  a  regulation.  It 
Imposes  no  conditions  and  contains  no  re- 
strictions for  tl>e  carrying  on  of  the  business ; 
neither  does  it  attempt  to  regulate  or  control 
thqse  lawfully  engaging  In  the  business.    Itk 
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primary,  and  Indeed  only,  parpow,  1b  to  au- 
tborize  the  collection  of  a  tax.  Xbe  statute 
furnishes  only  a  convenient  mode  of  Impos- 
ing taxes  on  the  business  of  the  several  de- 
scrlptlons  and  ascertaining  from  whom  such 
taxes  are  to  be  collected,  as  was  said  to  be 
the  case  In  Royall  v.  State  of  Virginia,  116  U. 
S.  672,  6  Sup.  Ct  610,  29  L>.  Ed.  736.  There, 
discussing  the  question  of  license  taxes  gen- 
erally, it  Is  said: 

"That  the  party  complying  with  the  statutory 
ccmditions  la  entitled  as  of  rfght  to  the  license  u 
conclusiTe  that  the  payment  is  a  tax  laid  for 
revenue,  and  not  an  exaction  for  purposes  of 
regulation.  Mayor,  etc,  ▼.  Second  Ava  R.  R. 
Co.,  32  N.  T.  261 ;  State  v.  Hoboken,  33  N.  J. 
Law,  280 ;  2  Dill.  Miin.  Corp.  7CG.  c.  19,  i  768. 
The  occupation,  which  is  the  subject  of  the  li- 
cense, is  lawful  in  itself,  and  is  only  prohibited 
for  the  purpose  of  the  license;  that  is  to  say, 
prohibited  in  order  to  compel  the  talcini;  out  a 
license,  and  the  license  is  required  only  as  a 
convenient  method  of  assessing  and  collecting 
the  tax.  Cooley,  Tax.  407.  Such  a  license  fee 
was  held  to  be  a  tax  by  this  court  in  the  cases 
of  Brown  v.  Maryland,  12  Wheat.  (26  U.  S.) 
410,  bk.  6  ti.  Ed.  677,  Ward  v.  Maryland,  12 
Wall.  (79  n.  S.)  418.  bk.  20  L.  Rd.  449.  and 
Welton  V.  Missouri,  91  -U,  S.  275,  bk.  23  Ij. 
Ed.  347." 

Oovernment  should  have  for  its  end  the 
welfare,  convenience,  and  advantage  of  its 
citizens,  and  the  advancement  of  their  mate- 
rial, Intellectual,  and  moral  interests.  One 
of  Its  important  obligations,  If  not  Its  most 
important,  is  the  protection  of  life  and  limb 
and  tl^  property  and  good  morals  of  the  pub- 
lic. That  particular  and  Inherent  power  of 
the  state  which  has  for  its  purpose  the  ac- 
complishment of  these  results  is  known  as 
the  police  power.  It  includes  and  compre- 
hends within  its  exercise  all  those  general 
laws  and  Internal  regulations  which  are  nec- 
essary to  secure  the  peace,  good  order, 
health,  and  comfort  of  society.  Gibbons  v. 
Ogden,  9  Wheat  202,  6  Ij.  Ed.  23;  Slaugh- 
terhouse Cases,  16  Wall.  36,  21  L.  Ed.  394; 
Munn  V.  People  of  Illinois,  94  C.  S.  113,  24 
Li.  Ed.  77.  Broadly  speaking,  it  may  be  said 
that  the  etat«  through  the  exercise  of  Its 
police  power  has  the  right  to  control  and 
regulate  the  conduct  of  the  citizens  and  the 
use  of  their  property  so  long  as  such  regula- 
tion and  control  has  for  its  purpose  and  aim 
the  protection  and  care  of  life  and.  property. 
As  members  of  society  the  citizens  of  the 
state  or  community  owe  to  their  neighbors, 
and  to  all  who  may  be  Interested  or  affected, 
the  use  of  their  property,  and  the  exercise  of 
what  might  be  considered  otherwise  ao  nat- 
ural and  inalienable  rights,  in  such  a  man- 
ner as  not  to  injure  or  interfere  with  either 
their  rights  or  their  property.  The  state  has 
the  i>ower  as  a  means  to  an  end,  namely,  the 
better  exerdsa  of  the  police  power,  to  im- 
pose a  fee  or  license  npon  property  osed  in  a 
certain  manner  or  upon  certain  callings  or 
occupations.  Ordinarily  the  state  has  no 
right  under  this  power  to  impose  license  fees 
tor  purpose  of  revenue  vrithout  regard  to 
if)e  question,  9f  the  regulation,  control,  or 


use  of  such  property  or  occupation.  Ihe  im- 
position of  license  fees,  having  for  their  pur- 
pose the  better  regulation  and  ONitrol  of  su<di 
occupatlonfl,  or  the  use  of  certain  property, 
is  valid  as  coming  within  the  proper  exer- 
dae  of  the  police  pov/et  when  they  are  im- 
posed not  for  the  purpose  of  obtaining  a  rev- 
enue but  for  the  ostensible  one.  As  concrete 
iUuatratlons  of  the  valid  Imposition  of  li- 
cense fees,  we  find,  upon  an  examination  of 
the  authorities,  that  ordinances  or  regula- 
tions have  been  held  valid  licensing  vehicles, 
those  engaged  in  certain  occupations,  back- 
men,  draymen,  expressmen,  and  others  en- 
gaged in  carrying  passengers,  baggage,  or 
freight.  If  the  charge  for  such  license  or 
permit  la  greater  than  necessary  to  cover 
the  coat  of  the  regulation  or  Inspection,  such 
charge  will  undoubtedly  be  held  unreason- 
able, and  the  ordinance  Imposing  the  same 
invalid,  upon  the  theory  that  the  police  pow- 
er cannot  be  Invoked  or  exercised  as  a  gen- 
eral means  of  raising  revenue.  Abbott  on 
Municipal  Corporations,  {  132.  Ihe  police 
power  is  that  power  of  the  state  more  than 
all  others  which  affects  most  intimately  the 
private  and  personal  Interests  and  relations 
of  each  individual.  As  stated  in  Noble  State 
Bank  v.  Haskell  et  al.,  219  U.  &  104,  31  Sup. 
Ct.  186,  65  L.  Ed.  112,  it  extends  to  aU  the 
great  public  needs,  and  may  be  put  forth  in 
aid  of  what  is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong  and  pre- 
ponderant opinion  to  be  greatly  and  imme- 
diately necessary  to  the  public  welfare.  Ap- 
plying the  rule  to  the  present  case  and  giv- 
ing to  the  statute  the  broadest  Interpretation 
to  which  it  Is  susceptible,  non  constat  that 
the  tax  is  not  one  arising  under  the  police 
power,  but  for  the  purpose  of  raising  a  rev- 
enue. It  does  not  contemplate  an  intention 
to  regulate,  control,  or  supervise;  it  includes 
for  the  puri>08e  of  taxation  all  those  engaged 
In  the  trades  and  vocations  named  and  In- 
cludes bankers,  lumber  dealers,  furniture 
dealers,  real  estate  agents,  merchants  of  all 
kinds,  as  well  as  those  classes  of  business  in 
the  carrying  on  of  which  police  control  is 
commonly  exercised.  Section  683  and  suc- 
ceeding sections  of  article  11,  Rev.  Laws, 
contain  numerous  grants  of  powers  to  cities 
to  regulate,  restrain,  prohibit,  or  suppress 
various  practices  and  kinds  of  business  of 
such  character  as  may  injuriously  affect  the 
public  Interest  or  lead  to  disorder  or  increas- 
ed necessity  for  police  supervision.  But  it  is 
not  claimed  the  power  of  the  city  falls  with- 
in or  is  derived  from  any  of  these  provisions ; 
indeed,  counsel  for  respondent  concede  that 
the  object  of  the  ordinance  was  to  collect  a 
license  tax  for  revenue  purposes.  This,  as 
to  vehicles  included  In  the  highway  act,  could 
not  be  done.  The  power  to  otherwise  enforce 
authority  exercised  by  virtue  of  the  grant, 
and  of  legislation  enacted  pursuant  thereto, 
not  being  Involved,  is  not  considered. 
,  Turning  to  the  ^ordipance  under  whldi  the 
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petitioner  was  convleted,  It  Is  plainly  stated 
tiiat  its  puli)ose  was  that  of  raising  revenue 
for  the  city  of  Pawhnska.  That  the  tax  In 
question  is  levied  upon  the  business  or  occu- 
pation, when  raised  solely  for  the  purpose  of 
revenue,  does  not  make  it  any  the  less  a  rev- 
enue measure.  As  we  have  seen  with  re- 
spect to  the  statute,  so  the  ordinance  also  Is 
totally  wanting  in  those  characteristics  that 
go  to  show  an  intention  to  control,  prohibit, 
or  supervise  under  the  police  power  of  the 
tdty. 

[4]  May  such  a  tax  longer  be  imposed  in 
view  of  section  8,  art.  4,  of  the  highway  act? 
We  think  not,  for  the  reason  that  section  8 
forbids  the  city  to  pass,  enforce,  or  maintain 
any  ordinance  requiring  from  the  owner  of 
an  automobile  a  tax,  fee,  license,  or  permit 
for  the  free  use  of  the  public  highways,  and 
makes  any  ordinance,  rule,  or  regulation  con- 
trary to  or  inconsistent  with  the  provisions 
of  the  article  of  which  It  forms  a  part,  with- 
out force  or  effect  There  are  certain  enu- 
merate^  exceptions  to  the  section,  and  all  of 
which,  we  think,  contemplate  regulation  and 
control  of  motor  vehicles ;  the  one  applica- 
ble here  being  that  "the  powers  given  to 
local  authorities  to  regulate  vehicles  offered 
to  the  public  for  hire  •  •  •  shall  remain 
in  full  force  and  effect"  Other  provisions 
are  that  the  local  authorities  may  set  aside 
grounds  for  speed  contests  or  races  to  be  giv- 
en under  proper  restriction  for  the  safety  of 
the  public ;  to  enact  rules  and  regulations  ap- 
plicable equally  to  all  vehicles  and  users  of 
the  highway  to  bring  about  the  orderly  pas- 
sage of  vehicles  upon  designated  streets, 
where  the  travel  is  heavy  and  continuous ;  to 
exclude  or  regulate  motor  trucks  and  motor 
vehicles  tised  exclusively  for  commercial  pur- 
poses, from  the  parks  and  parkways  of  the 
city;  to  exclude  motor  vdiicles  from  any 
cemetery  or  grounds  used  for  the  burial  of 
the  dead;  another  that  authorities  in  cities 
and  towns  may  regulate  the  speed  of  motor 
vehicles.  Tbeae  call  for  the  exercise  of  the 
IKtlice  power  as  distinguished  from  the  power 
to  tax  for  revenue  purposes.  They  contem- 
plate control,  regulation,  supervision,  and 
exclusion.  It  is  this  power  that  may  proper- 
ly be  exercised  by  the  local  authorities,  and 
not  the  power  to  levy  and  collect  a  tax  for 
revenue  alone.  As  bearing  upon  the  question 
at  hand,  see  Ex  parte  Shaw,  157  Pac.  900, 
where  the  charter  of  the  city  of  Tulsa  grant- 
ed the  power  "to  regulate  the  use  of  automo- 
biles •  •  •  and  speed  thereof,  •  •  • 
to  issue  permits  for  the  use  of  such  vehicles 
and  to  require  the  numbering  of  said  ve- 
hicles." 

The  purpose  of  the  highway  act,  or  at 
least  one  purpose,  is  to  take  from  the  munlcl* 
pal  authorities  the  power  to  levy  and  collect 
a  tax  for  the  free  use  of  the  public  highways, 
and  that  whether- the  tax  be  levied  upon  the 
vehicle,  upon  the  owner,  or  upon  the  occupa- 
tion in  wlileh  be  is  engage<l.    The  power  tp 


regulate  and  control,  though  in  the  form  of 
a  tax,  and  where  the  revenue  to  be  collected 
is  incidental  to  the  regulation,  la  recognized 
as  an  existing  right  of  the  local  authorities. 
This,  we  think,  is  clear.  As  the  ordinance 
under  which  petitioner  was  authorized  to  en- 
gage in  the  business  of  transporting  passai- 
gers  for  hire,  and  the  statute  under  which  the 
power  to  impose  such  taxes  is  delegated,  does 
not  contemplate  an  exercise  of  the  police 
power  and  of  the  rights  of  taxation  inci- 
dental thereto,  but  a  tax  upon  the  business 
for  reveuue  only,  it  follows  that  the  Judg- 
ment of  convictl<«i  for  violation  of  the  ordi- 
nance is  a  nullity,  and  that  the  petitioner 
should  be  discharged,  which  Is  accordingly 
ordered.  All  the  Justices  concur,  except 
OWEN,  J.,  absent  and  not  itartlcipating. 


Bx  parte  DANIELS.     (No.  8950.) 
(Supreme  Court  of  Oklahoma.    Sept  18,  1917.) 

(Syttabut  by  the  Court.) 

JiTNET  License. 

Syllabas  the  same  as  in  Bx  parte  Mayes, 
167  Pac.  749,  this  day  decided. 

Original  application  of  Nat  Daniels  for 
writ  of  habeas  corpus.   Petitioner  discliarged. 

Hargis  A  Griffin,  of  Pawhuska,  for  peti- 
tioner. B.  It.  McCain,  of  Pawhuska,  for  re- 
spondent chief  of  police  of  the  dty  of  Paw- 
huska. * 

SHABP,  O.  3.  This  case  presents  the  same 
legal  questions  as  those  Involved  in  the  Case 
of  Ex  parte  Henry  Mayes,  167  Pac.  749,  this 
day  decided.  Upon  the  authority  of  that  case 
the  petitioner,  Nat  Daniels,  is  entitled  to  bd 
discharged  from  custody,  which  is  according- 
ly ordered.  All  the  Justices  concur,  except 
OWEN,  J.,  absent  and  not  partic^atlng. 


Bz  parte  CATT.    (Mo.  8949.) 
(Supreme  Court  of  Oklahoma.    Sept  18,  1917.) 

(Syttalut  ly  t\e  Court.) 

JiTNKT  License. 

Syllabus  the  same  as  in  Ez  parte  Mayes^ 
167  Pac.  749,  this  day  decided. 

Original  application  of  C.  F.  Caty  for  writ 
of  habeas  corpus.     Petitioner  discharged. 

Hargis  A  Oriflin,  of  Pawhuska,  for  peti- 
tioner. B.  L.  McCain,  of  Pawbnska,  for  re- 
spondent chief  of  police  of  the  dty  of  Paw 
hnska. 

SHARP,  G.  J.  This  case  presents  the  same 
legal  questions  as  those  involved  in  the  case 
of  Bs  parte  Henry  Mayes,  167  Pac.  749,  this 
day  decided.  Upon  the  authority  of  that  case 
tbe  petitioner,  O.  F.  Caty,  Is  entitled  to  be 
discharged  from  cifistody,  which  is  according- 
ly, ordered.  All  the  Justices  concur,  except 
OWEN,  J.,  eita&at  and  not  participating. 
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KINZBR  ▼.   DAVIS.     (No.  6212.) 
(Supreme  Court  of  Oklahoma.    Sept  18,  1917.) 

(BvUaitu  by  the  Oo%u-t.) 

1.  IRDIAKS    •3>16(1)— AliLOTMXNT— INBTKUO- 
XIOR  OR  AUXRATIOR— BEFEAI,  OF  StaTUTB. 

The  act  of  Congress,  approved  May  27,  1908 
(35  Stat.  312,  c.  199),  entitled  "An  act  for  the 
removal  of  restrictions  from  part  of  the  lands 
of  allottees  of  the  Five  Civilised  Tribes"  is  a 
revising  act  and  repealed  the  provision  con- 
tained in  section  19  of  the  act  of  April  20,  1906 
(84  Stat.  137,  c.  1870),  making  a  deed  void 
when  eiecnted  in  parsnance  to  a  contract  en- 
tered into  prior  to  removal  of  restrictions. 

8.   IlCDIANB     «=»1CK1)— AliLOTHXmB— OONTXT- 

ANCB— Statute. 
Davis,  an  adult  one-eighth  blood  Cherokee 
Indian,  executed  a  deed  to  M.  in  1904,  prior  to 
the  removal  of  restrictions,  and  <}n  the  same 
day  entered  into  a  contract  to  convey  the  land 
In  question  to  M.  for  $440,  when  the  restric- 
tions were  removed,  receiving  $300  of  this 
amount  at  the  time.  In  August,  1908,  after 
the  removal  of  restrictions,  he  voluntarily  ex- 
ecuted another  deed  to  M.,  and  received  $140. 
Held,  the  deed  of  August,  1908,  under  the  pro- 
visions of  the  act  of  Congress  of  May  27,  190S 
(3S  Stat  312,  c.  199),  passed  title  notwithstand- 
ing the  first  deed  and  contract  were  void ;  there 
being  no  allegation  of  fraud  or  duress. 

Error  from  District  Conrt,  Craig  County; 
Preston  Davis,  Judge. 

Action  by  John  W.  Davis  against  Bl  B. 
Kinzer  to  try  title  to  land  allotted  to  plain- 
tiff. Judgment  for  plaintiff,  and  defendant 
brings  error.  Bcversed  and  cduse  remanded, 
with  directions  to  enter  Judgment  for  de- 
fendant 

W.  H.  Kornegay,  of  Vlnlta,  and  J.  B.  Furry 
and  E.  C.  Hotter,  both  of  Muskogee^  for 
plaintiff  in  error.  Wm.  P.  Tbompson,  of 
Vinlta,  for  defendant  in  error. 

OWEN,  J.  This  action  was  brought  by 
defendant  in  error,  John  W.  Davis,  an  adult 
Cherokee  Indian  of  one-eighth  blood,  in  the 
district  court  in  Craig  county,  against  plain- 
tiff in  error,  to  try  title  and  recover  posses- 
sion of  40  acres  of  land  allotted  to  defendant 
In  error.  Plaintiff  in  error  claims  title 
through  a  deed  executed  by  defendant  in  er- 
ror on  August  12,  1908,  to  L.  E.  McGuffln. 
^nie  jCacts  present  but  iMie  voestion.  Did 
this  deed  convey  the  title  to  McGuffln,  or 
was  it  .void  for  the  reason  that  Davis,  the 
allottee,  made  a  deed  to  McGuffln  on  August 
8,  1904,  prior  to  the  removal  of  restrictions, 
and  on  that  date  entered  into  a  contract  with 
the  said  McGuffln  by  the  terms  of  which  he 
agreed  to  sell  the  land  In  question  to  Mc- 
Guffln, when  the  restrictions  were  removed 
for  a  consideration  of  $440,  at  the  time  re- 
Cdvlng  $300  of  this  consideration? 

It  is  urged  by  counsel  that  the  deed  of 
August  12,  1906,  was  void  under  the  terms 
of  the  act  of  (Congress  of  Aporll  26,  1906  (34 
Stat  L.  187).  The  lower  court  sustained 
this  contentioo,  and  directed  a  <vetWct  la 
fovor  of  the  d^ndant  in  error.    The  deed 


of  August  12,  1908,  Is  not  to  be  constmed 
under  the  terms  of  the  act  of  April  26,  1906, 
but  Is  to  be  construed  under  the  act  of  Con- 
gress of  May  27,  1908  (35  Stat  U  312).  That 
the  last-mentioned  Act  repealed  the  former 
is  no  longer  open  to  dispnte.  MaHarry  v. 
Batman,  29  Okl.  46,  116  Pac.  936;  Lewis  t. 
AUen,  42  Okl.  584,  142  Pac.  384;  Henley  t. 
Davis,  156  Pac.  337;  McKeever  v.  Carter, 
157  Pae  56 ;  Ebrlg  v.  Adams,  169  Pac.  (X«. 
5077,  not  yet  officially  reported). 

[1  ]  If  the  act  of  Congress  of  April  26,  1906, 
controlled,  the  svcond  deed  might  properly 
be  held  void  because  of  the  contract  entered 
Into  prior  to  the  ronoval  of  restrictions; 
that  act  containing  the  express  provision 
making  such  deeds  void.  The  act  of  May 
27,  1908,  contains  no  sudi  provision.  It  pro- 
vides that  all  deeds  and  contracts  made  prior 
to  removal  of  restrictions  shall  be  void,  but 
it  also  expressly  provides  that  the  lauds  al- 
lotted to  Indiaas  of  less  than  one-half  blood, 
"shall  be  free  from  all  restrictions."  Had 
it  been  the  purpose  of  Congress  to  continue 
restrictions  against  selling  in  pursuance  to 
a  contract  entered  into  prior  to  the  removal 
of  restrictions,  a  provision  like  that  contain- 
ed in  section  19  of  the  act  of  April  26,  1906, 
would  have  been  incorporated  in  the  repeal- 
ing act. 

[2]  We  are  not  unmindful  of  the  rule 
urged  by  counsel,  to  the  eftect  that  a  void 
deed  cannot  be  confirmed,  and  that  fraud 
which  renders  the  original  deed  void  taints 
and  destroys  a  confirmatory  deed.  No  such 
question  is  presented  under  the  facts  in  this 
case; there  being  no  allegation  of  fraud  or 
duress.  The  first  deed  was  void  becau-^e  It 
was  prohibited  by  law,  and  not  from  any 
fraud  or  duress.  It  was  not  an  Immoral 
contract,  merely  an  illegal  one.  When  the 
allottee  executed  the  deed  of  August  12, 1908, 
there  were  no  restrictions  lmi)osed  by  the 
law  against  his  voluntary  alienation  of  the 
land  in  question.  He  held  the  land  free 
from  all  restrictions  against  his  voluntary 
conveyance.  It  ai^iears  that  he  had  been 
advised  t^  the  United  States  Indian  agent 
that  his  deed  and  contract  entered  Into  prior 
to  the  removal  of  restrictions  were  Told,  and 
that  he  was  under  no  legal  obligations  to 
cmvey  the  land  to  McGuffln.  Notwithstand- 
ing this  Information,  he  voluntarily  sought 
McGuffln,  and  crflered  to  execute  the  deed  on 
payment  of  $140,  the  balance  of  the  consid- 
eration menttoned  in  the  contract  He  was 
free  at  that  time  to  do  so.  The  proof  shows 
that  he  was  about  85  years  of  age,  and  no 
contention  Is  made  that  he  was  not  capable 
of  fully  understanding  the  effect  of  his  deed, 
np<Mi  the  execution  and  delivery  of  the  deed 
of  August  12,  190S,  title  passed  to  McGuffln. 
Lewis  T.  Allen ;  Henley  v.  Davis ;  McKeeTer 
V.  Carter;   Bhrig  v.  Adams,  supra. 

The  case  of  Alfrey  v.  Oolbertv  168  Fed. 
231,  OS  C.  C.  A.  617,  and  the  case  Of  Nunn 
V.  Haselrigg,  216  Fed.  830,  182  C.  O.  A.  474, 
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dted  t^  counsel,  are  not  in  point.  In  the 
first  mentioned  case  the  original  deed  was 
held  to  be  void  because  executed  by  a  minor 
and  for  a  grossly  inadequate  consideration, 
the  second  deed  was  taken  for  a  nominal 
consideration,  and  prior  to  the  act  of  May 
27,  190&  In  the  second  mentioned  case  the 
deeds  in  question  were  executed  prior  to  the 
act  of  May  27,  1908,  and  subject  to  the  re- 
strictions imposed  by  the  act  of  June  30, 
1902  (32  Stat.  500,  c.  1323),  commonly  referred 
to  as  the  Creek  Supplemental  Treaty. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  plalntlfF  in 
«rror,  defendant  below.  All  the  Justices 
concur. 


WILSON   et   al.    v.   BOARD   OF   CX)UNTT 

COM-KS  OF  TILLMAN  COUNTY. 

(No.  4192.) 

{Supreme  Court  of  Oklahoma.    Sept.  18,  1917.) 

fftyllaiut  hy  the  Court.) 
Injumction  <s=»250— Action  on  Boni>— Suf- 

nciBNOT  or  Petition. 
In  an  action  brought  to  recover  damage 
against  the  principals  and  sureties  on  an  in- 
junction bond  given  pursuant  to  section  4877, 
Rev.  Laws  1910,  a  petition  which  simply  al- 
leges that  on  a  hearing  in  the  original  suit  be- 
fore the  district  judge,  the  temporary  injunction 
was  dissolved,  is  insufficient  against  a  general 
demurrer.  It  must  appear  from  the  averments 
of  the  petition  that  it  had  finally  been  decided 
in  said  suit  that  the  injunction  ought  not  to 
have  been  granted. 

Eirror  from  District  Court,  Tillman  Coun- 
ty ;  Frank  Mathews,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Tillman  County  against  L.  F.  Wil- 
son and  O.  W.  Morgan,  partners,  doing  busi- 
ness as  Wilson  &  Morgan,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ro^.    Reversed  and  remanded,  with  directions. 

Mounts  &  Davis,  of  Frederick,  and  Gray  ft 
McVay  and  Chas.  U  Moore,  all  of  Oklahoma 
City,  for  plaintiffs  dn  error.  H.  P.  McGuire, 
of  Frederick,  for  defendant  In  error. 

SHARP,  C.  J.  PlaintifTs  action  la  to  re- 
cover damages  of  the  principals  and  sureties 
on  an  injunction  bond.  The  petition  charged 
that  on  hearing  had  before  the  district  Judge 
In  the  original  suit,  the  tranporary  injunction 
was  dissolved.  It  did  not  allege  a  final  Judg- 
ment of  the  district  court  of  TiUman  county, 
or  that  it  was  finally  decided  that  the  In- 
junction ought  not  to  have  been  granted. 
The  defendants  demurred  to  the  petition,  one 
of  the  grounds  thereof  being  that  the  petition 
did  not  state  facts  sufficient  In  the  law  to 
constitute  a  cause  of  action.  The  demurrer 
being  overruled,  after  Issues  joined,  the  case 
was  called  for  trial,  and  the  defendants  ob- 
jected to  the  Introduction  of  any  evidence, 
one  of  the  reasons  assigned  being  that  the 
petition  billed  to  state  a  cause  of  action  In 


favor  of  plaintiff  and  against  defendants. 
The  bond  upon  which  the  action  by  the  board 
of  county  commissioners  was  predicated  is 
that  required  of  a  plaintiff  under  section 
4877,  Rev.  Laws  1910.  Its  purpose  was  to 
secure  to  the  iMirty  injured  the  damages  bos- 
talned,  Including  reasonable  attom^'s  fees, 
if  it  finally  be  decided  that  the  Injunction 
ought  not  to  have  been  granted.  If  then, 
damages  may  be  recovered  only  when  there 
has  been  a  final  judgment  or  decree  that  the 
Injunction  should  not  have  been  granted,  It 
was  necessary  to  a  statement  of  a  cause  of 
action  in  plaintiiTs  behalf  that  the  suit  in 
which  the  Injunction  l>ond  was  given,  bad  so 
terminated ;  and  it  was  not  sufficient  to 
merely  allege  that  on  hearing  before  a  dis- 
trict judge  the  temporary  injunction  was  dis- 
solved. Until  a  final  decision  of  the  case,  no 
cause  of  action  accrued  In  favor  of  those  to 
whom,  or  for  whom,  the  bond  was  executed. 
It  was  so  held  In  Reddlck  v.  Webb,  6  Okl.  392, 
50  Pac.  363,  In  which  the  court,  referring  to 
the  amended  petition,  said: 

"It  fails  to  show  a  final  determination  of  the 
entire  proceeding  wherein  the  injunction  order 
was  granted  and  the  bond  executed  and  filed, 
which  is  absolutely  necessary  before  a  cause  of 
action  can  accrue,  upon  the  bond,  in  favor  of 
the  plaintiff  herein." 

A  well-considered  case  squarely  in  point  is 
Brown  et  al.  v.  Galena  Mining  &  Smelting 
Co.  et  al.,  32  Kan.  528,  4  Pac.  1013.  There,  as 
here,  the  temporary  Injunction  had  been 
dissolved,  and  it  was  held  that  a  right  of  ac- 
tion did  not  accrue  on  an  undertaking  of 
the  character  in  question  until  a  final  Judg- 
ment was  rendered  in  the  suit  In  wlilch  it 
was  issued,  and  that  an  action  commenced 
on  such  undertaking  before  bu(^  entry  of 
Judgment  was  prematurely  brought  and  could 
not  be  maintained.  Attention  was  called  to 
the  language  of  the  statute,  which  in  respect 
to  the  question  at  hand  Is  Identical  with  our 
own,  and  it  was  said: 

"The  final  judgment  in  cases  of  this  kind  is 
the  final  deoigion  which  determines  the  ques- 
tion whether  the  injunction  ought,  or  ought  not, 
to  have  been  granted  (Bemis  v.  Gannett,  8  Neb. 
236),  and  a  final  judgment  is  one  which  finally 
decides  and  disposes  of  the  whole  merits  of  the 
case,  and  reserves  no  further  question  or  direc- 
tions for  the  future  Judgment  of  the  court." 

Also,  further  on  in  the  opinion: 

"If  the  theory  that  the  dissolution  of  the  in- 
junction  is  a  decision  that  the  injunction  ought 
not  to  have  been  granted,  as  contended  for  by 
the  defendants,  is  the  true  theory,  then  a  right 
of  action  accrues,  and  suit  may  be  maintained 
upon  the  undertaking  on  the  dissolution  of  the 
temporary  injunction,  no  matter  what  may  be 
the  final  result  of  the  suit,  and  a  judgment 
may  l>e  rendered  on  the  undertaking,  although 
the  court,  by  its  final  decision,  decides  that  the 
temporary  injunction  was  properly  granted." 

The  rule  announced  Is  supported  by  many 
anthorifles,  and  is,  we  think.  In  consonance 
with  the  meaning  and  purpose  of  the  statute. 
Not  only  the  statute,  but  the  .bond  in  pur- 
suance of  which  it  was  given,  makes  a  final 
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determination  of  the  suit  a.  prerequisite  to  an 
action  thereon.  Because  of  the  error  of  the 
trial  ooort  In  overruMng  the  defendant's  de- 
murrer to  plaintiff's  petition,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  with  in- 
structions to  permit  {daiutlSs  to  tile  an 
amended  petition,  df  desired.  All  the  Justices 
concur. 


ELLIOTT  et  al.   v.   TRISLER.     (No.  8519.) 
(Supreme  Court  of  Oklahoma.    Sept  18,  1917.) 

(Syllabus  ty  the  Court.) 

1.  Dedication  €=»12  — Kequisites  — Owneb 
or  Fee. 

The  dedication  of  a  public  highway  is  for 
the  use  of  the  general  public,  and  when  not 
established  by  official  authority  must  be  made  by 
the  owner  of  the  fee,  or  by  some  one  by  him  ex- 
pressly authorized. 

2.  Dedication  4t=>44— Evidircb. 

In  an  action  for  an  injunction  against  the 
landowner  to  restrain  him  from  closing  a  road 
extending  over  or  across  his  land,  and  the  evi- 
dence fails  to  show  a  dedication,  either  by  the 
defendant  or  by  some  former  owner,  or  by  some 
one  expressly  authorized,  or  by  official  author- 
ity, a  judgment  for  the  plaintiff  must  be  revers- 
ed because  it  is  not  supported  by  the  evidence 
and  is  contrary  to  law. 

GommlssionerB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Ellis  County;  G. 
A.  Brown,  Judge. 

Action  by  Charles  T.  Trisler  against  S.  J. 
Elliott  and  others.  Judgment  for  the  plaln- 
tUT,  and  defendants  bring  error.  Reversed 
and  remanded. 

C.  B.  Leedy,  of  Amett,  for  plaintiffs  In  er- 
ror. Charles  Swlndall,  of  Woodward,  for  de- 
fendant In  error. 

GALBRAITH,  a  This  was  an  acUon 
against  the  landowner  for  an  Injunction  to 
restrain  him  from  cloaing  a  road,  extending 
over  4il8  land  along  the  half  section  line,  that 
was  alleged  to  be  a  public  highway.  The 
court  granted  a  temporary  restraining  order, 
an'd  after  a  hearing  made  the  same  perpetual, 
based  upon  the  finding  that  there  bad  been  a 
dedication  of  the  highway  and  an  acceptance 
and  use  of  it  by  the  public.  The  defendants 
below  have  prosecuted  an  appeal  to  this 
court. 

The  pertinent  facts  are  as  follows:  The 
defendant  in  error  settled  upon  a  quarter 
sectlcHi  of  public  land,  in  section  30,  town- 
ship 22  north,  range  24  west,  now  In  Ellis 
couhty,  Okl.,  in  the  year  1000.  He  made  final 
proof  and  received  patent  from  the  govern- 
ment in  the  year  1907 ;  that  a  public  highway 
is  established  and  maintained  on  the  section 
line  around  the  said  section  30,  and  Trlsler's 
land  extends  to  the  section  line  on  the  west, 
and  his  house  is  located  on  the  east  end  of 
his  land,  near  the  center  of  the  section.  It 
was  more  convenient  for  Trisler  t6  travel 
the  half  section  line  to  the  highway  along 
the  section  to  the  north  than  to  go  out  over 


his  land  to  the  highway  along  the  section  line 
on  the  west;  that  be  and  other  people  were 
accustomed  to  use  the  road  on  the  half  sec- 
tlML  line  to  the  north ;  that  prior  to  the  time 
the  lands  were  inclosed  by  fences  there  was 
one  or  more  roads  or  trails  running  across 
section  30  from  the  south  and  east  in  a  north- 
westerly course ;  that  in  the  year  1907  Axle 
Brown  settled  upon^the  80  acres  lying  to  the 
north  of  Trisler,  and  she  consented  that  Tris- 
ler and  others  might  use  the  way  along  the 
half  section  line  to  the  north,  but  she  did  not 
prove  up  on  the  land  or  obtain  title  to  it, 
and  she  was  succeeded  on  the  land  by  Cather- 
ine McGinn ;  that  Mrs.  McGinn  homesteaded 
the  land  and  made  final  proof  in  the  year 
1911 ;  that  shortly  after  Mrs.  McGinn  proved 
up  on  the  lan'd  she  sold  it  to  the  Elliotts,  the 
plaintiffs  In  error;  that  while  Mrs.  McGinn 
owned  tlie  land  her  son,  William  McGinn,  liv- 
ed with  her  and  worked  on  the  farm  for  her, 
and  he  agreed  with  Trisler  that  they  would 
establish  a  road  along  the  half  scctl(m  line 
that  had  been  used  by  Trisler  and  others  for 
some  years  prior  to  that  time,  and  William 
built  a  fence  along  the  line  and  put  in  two 
gates,  one  on  the  north  section  line  and  one 
'down  near  the  line  between  Mrs.  McGinn's 
land  and  Trisler's.  The  road  was  used  by 
Trisler  and  other  neighborhood  people  until 
in  April,  1914,  when  Elliott  forbade  its  use  as 
a  highway,  and  Trisler  brought  this  action  to 
restrain  them  from  closing  up  the  road. 

The  court  found  that  Catherine  McGinn 
dedicated  a  strip  of  land  30  feet  in  width 
lying  and  situate  along  this  half  section  line 
to  the  public  as  and  for  a  public  highway, 
long  prior  to  the  time  the  defendant  S.  J. 
Elliott  purchased  said  tract  of  land,  and 
that  he  purchased  the  same  with  full'  notice 
and  knowledge  of  said  dedication.  It  is  com- 
plained that  the  finding  and  Judgment  and 
decree  are  not  supported  by  the  evidence,  and 
are  contrary  to  the  law. 

(1,2]  Trisler  testified  that  Axle  Brown  ded- 
icated the  road  in  1907,  but  he  does  not  tes- 
tify as  to  what  she  did  that  constituted  a 
dedication  of  this  road.  The  record  shows 
that  she  never  acquired  title  to  the  land,  and 
therefore  had  no  right  to  dedicate  it  to  the 
public.   The  general  rule  is  stated  as  follows: 

"It  is  essential  to  a  valid  dedication  that  it 
be  made  by  the  owner  of  the  fee,  or  at  least 
with  his  consent.  Nor  can  an  agent  dedicate 
without  authority  from  his  principal,  and  a 
fortiori,  a  trespasser's  acts  are  ineffective  to 
bind  the  owner.  It  is  qnite  immaterial  that  a 
stranger  perform  acts  in  respect  to  land  which 
might  amount  to  a  dedication  of  it  if  he  were 
the  owner.  Such  acts  cannot  affect  the  owner 
unless  done  witli  his  consent  or  authority.  One 
can  no  more  dedicate  another's  land  than  he 
can  convey  it  by  deed."    8  R.  C.  L.  885. 

The  court  found  that  Catherine  McGinn 
dedicated  the  road.  There  is  not  a  particle 
of  evidence  that  shows  any  act  or  word  or 
decfd  of  Catherine  McGinn  looking  to  the 
dedication  of  this  road,  or  that  showed  an 
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Intention  to  do  so,  other  than  the  acquies- 
cence In  the  act  of  her  son  In  erecting  the 
fence  back  from  the  half  section  line.  This 
Is  not  sufficient.  Trlsler  testified  that  the 
son,  William  McGinn,  agreed  with  him  that 
the  road  might  be  established,  but  William 
did  not  own  the  land,  and  it  does  not  appear 
from  the  recorti  that  he  had  any  authority 
to  act  for  Mra  McGinn,  the  owner  of  the 
land,  'in  dedicating  this  highway,  If  he  did 
dedicate  it  or  attempt  to  do  so.  The  fact 
that  he  put  In  gates  with  this  fence  would 
seem  to  negative  an  Intent  on  his  part  to 
make  a  dedication  to  the  public.  The  evi- 
dence does  not  show  that  the  road  was  under 
the  control  or  treated  or  recognized  by  the 
road  officials  of  the  township  as  a  public 
highway.  It  does  show  the  use  of  the  road 
for  a  number  of  years  by  Trlsler  and  a  few 
of  the  people  living  in  that  neighborhood, 
but  it  absolutely  falls  to  show  a  dedication,  a 
giving  of  the  road  to  the  public  to  use  and 
occupy  the  land  as  a  highway  by  any  one 
who  had  title  to  the  land  and  a  right  to  make 
the  dedication.  There  is  no  contention  that 
there  was  an  official  dedication.  Board  of 
Commissioners  of  Woodward  County  v.  Thy- 
fault,  43  Okl.  82,  141  Pac.  409;  White  et  al. 
V.  Dowell,  153  Pac.  1140;  Britton  v.  Morris, 
158  Pac.  358. 

We  are  therefore  constrained  to  hold  that 
there  was  no  evidence  to  support  the  Judg- 
ment, and  that  the  same  is  contrary  to  the 
law,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  the  cause  remand^ 
to  the  trial  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 


STATE  V.  PRAIRIE)  OIL  &  GAS  CO. 
(No.  7487.) 

(Supreme  Court  of  Oklahoma.    Sept.  18,  1917.) 

(Syllabui  by  the  Court.) 

1.  CoKPo&ATioNs  iS=»435— Sale  of  Realtt— 
Rkpkal  of  Statute. 

Section  2  of  the  act  of  the  Legislature  ap- 
proved May  26,  1908  (Sess.  Laws  1907-()8,  c 
13,  art.  2),  providing  that  every  corporation 
doing  business  in  the  state  which  owns  real 
estate,  other  than  real  estate  within  the  cor- 
porate limits  of  cities  or  towns  at  the  time  the 
act  became  effective,  "shall,  unless  the  same  shall 
be  necessary  and  proper  for  carrying  on  the 
business  for  which  such  corporations  are  li- 
censed or  chartered,  sell  and  dispose  of  said 
real  estate  within  a  period  of  seven  years,"  was 
not,  as  to  the  right  to  sell  and  dispose  of  such 
lands  within  the  period  named,  repealed  by  the 
act  approved  May  27,  1906  (Sess.  Laws  1907- 
08,  c.  32,  art.  1). 

2.  Statutes   «=»225%— CoNBTKuonOR— Con- 

TEMPOBANKOrs  ACTS. 

Acts  passed  by.  the  same  session  of  the  Leg- 
islature, and  particolarly  those  passed  at  nearly 
the  same  time,  relating  to  the  same  subject  or 
class  of  subjects,  are  presumed  to  be  imbued 
by  the  same  spirit  and  actuated  by  the  same 


policy,  and  hence  should  be  constmed  each  in 
the  light  of  the  othw. 

3.  Statutes  «s>161(2)  —  Rkpeal  —  iBKEOOif- 
ciLABLE  Conflict. 

An  act  of  the  Legislature,  containing  a  re- 
pealing clause,  but  which  is  confined  to  such 
statutes  as  are  in  conflict  with  its  terms,  ap- 
proved on  the  day  following  the  approval  of 
another  act  of  the  same  Legislature  upon  the 
same  or  a  cdosely  related  subject,  and  which 
former  act,  because  of  the  emergency  clause, 
became  immediately  effective,  does  not  work  a 
repeal  of  the  former  act,  unless  there  be  an 
irreconcilable  conflict  between  the  two. 

4.  CoBPOBATioNS  €=»435— Saus  of  Realtt— 
Statutes. 

The  act  of  May  26,  1908,  by  section  4  there- 
of, is  applicable  "to  all  corporations  doing  busi- 
ness in  this  state,  whether  formed  under  the 
laws  of  this  state,  under  laws  previously  in 
force  in  any  part  tliereof,  or  under  the  laws  of 
any  other  state,   territory  or  government." 

Error  from  District  Court,  Warfiington 
County;  R.  H.  Hudson,  Judge. 

Action  by  the  State  of  Oklahoma  to  es- 
cheat real  property  of  the  Prairie  Oil  &  Gas 
Company.  Judgment  for  defendant,  and  the 
State  prosecutes  error.    Affirmed. 

S.  P.  Freellng,  Atty.  Gen..  W.  H.  Komegay, 
of  Vlnita,  Chas.  West,  of  Oklahoma  City, 
and  Horace  H.  Hagan,  of  Tulsa,  for  the 
State.  W.  S.  Fltzpatrlck  and  J.  B.  F.  Gates, 
both  of  Independence,  Kan.,  H.  H.  Montgom- 
ery, of  Bartlesville,  and  Jno.  H.  Burford  and 
Frank  B.  Burford,  both  of  Oklahoma  City, 
for  defendant  in  error. 

SHARP,  O.  J.  On  December  81,  1912,  fte 
state  of  Oklahoma  instituted  in  the  district 
court  of  Washington  county  its  action  against 
the  Prairie  Oil  &  Gas  Company  to  have  de- 
clared escheated  to  the  state  large  bodies  of 
land  owned  by  said  company  and  located  in 
Washington,  Nowata,  Creek,  and  Okmulgee 
counties.  The  petition  contains  .42  separate 
causes  of  action,  one  for  each  tract  or  parcel 
of  land  Involved.  The  lands  described  la 
paragraphs  2  to  14,  both  Inclusive,  and  par- 
agraph 33  were  acquired  by  the  Prairie  Oil  it 
Gas  Company  prior  to  statehood.  To  the 
paragraphs  named,  the  district  court,  on  Jan- 
uary 6,  1915,  sustained  a  demurrer,  from 
which  action  error  Is  prosecuted  to  this  court. 
A  decision  of  the  case  brings  under  review 
section  2,  art  22,  of  the  state  Constltutloa 
and  the  acts  of  the  Legislature  approved,  re- 
spectively, May  26,  1908  (Sess.  Lews  1907-08, 
pp.  196-198),  and  May  27,  1908  (Sess.  Laws 
1907-08,  pp.  387-391).  Notwithstanding  the 
very  able  and  thorough  manner  in  which  the 
case  has  been  presented,  we  feel  that  its  de- 
cision Involves  but  one  question,  as  will  pres^- 
ently  appear. 

[1,2]  The  position  of  the  state  In  urging 
the  court  to  decree  a  forfeiture  and  to  es- 
cheat to  the  state  the  lands  of  the  defendant 
In  error  Is,  as  stated  in  Its  brief: 

"We  say  that  section  2,  art  22,  of  the  Consti- 
tution forbids  the  Prairie  from  'retaining'  the 
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title  the7  held  at  the  Initiation  of  this  snit 
That  aection  8487,  Rev.  Stat,  of  1910,  provides 
that,  where  there  ia  title  vested  in  a  corpora- 
tion -^hich  it  cannot  retain,  such  title  then  un- 
der this  statute  escheats  to  the  state.  It  is  not 
a  case  of  the  Constitation  escheating.  Bnt  that 
instnimfnt  forbids  the  holdinK,  and  this  stat- 
ute escheats  what  one  is  forbidden  to  hold." 

In  other  words,  that  lands  belonging  to  a 
corporation,  the  ownership  of  which  is  for- 
bidden by  section  2,  art.  22,  of  the  Constitu- 
tion, were,  on  approval  of  the  act  of  May  27. 
1908,  Subject  to  escheat  to  the  state  upon 
petition  filed  In  the  name  of  the  state  by 
Its  Attorney  General  in  the  district  court 
of  the  county  where  such  property  or  any 
part  thereof  is  situated.  It  will  be  seen  that 
the  Constitution  prescribes  no  penalty  for  the 
violation  of  Its  prohibitory  provisions.  It 
contains  no  self-executing  provisions  declar- 
ing escheats  or  forfeitures.  In  a  number 
of  states  are  to  be  found  laws  containing  pro- 
visions prohibiting  a  corporation  from  hold- 
ing real  property  except  for  the  purposes  of 
Its  charter  or  from  holding  it  beyond  a  pre- 
scribed limit  or  quantity.  And  it  has  been 
held  as  a  general  rule  that  the  violation  of 
such  a  prohibition,  where  no  specific  pen- 
alty is  imposed,  does  not  accomplish  an  es- 
cheat <rf  the  property  to  the  state.  People 
ex  rel.  Attorney  General  v.  Stockton  Savings 
ft  Loan  Soc.,  133  Gal.  611,  65  Pac.  1078,  83 
Am.  St  Rep.  225;  ^Common wealth  ex  reL 
Attorney  General  v.  New  fork,  Lake  Erie  & 
W.  R.  Co.,  132  Pa.  591,  19  Atl.  291,  7  L.  R. 
A.  634.  It  appears  also  to  be  a  settled  rule 
that  the  Legislature  may  validly  Impose  the 
penalty  of  escheat  tor  the  violation  of  such 
a  provision,  whether  found  in  the  Constitu- 
tion or  the  statute  law.  Where  such  is  the 
case,  the  holding  of  real  estate  by  a  corpora- 
tion In  violation  of  the  governing  law,  while 
a  cause  or  ground  of  esx^eat,  does  not  ipso 
facto  effect  an  escheat  In  this  jurisdiction 
the  power  to  decree  an  escheat  of  real  ur 
other  property  is  to  be  found,  not  In  the  Con- 
stitution, but  In  the  statute  law  of  the  state; 
and  its  enforcement  depends  upon  a  proper 
consti<ucti(m  of  the  acts  of  the  Legislature 
approved,  respectively,  Hay  26  and  May  27, 
.  1908.  Sections  1,  2,  3,  and  4  of  the  act  of 
May  26,  1908,  except  the  first  part  of  section 
i,  are  (!t>ntained  in  the  Revised  Laws  of  1910, 
numbered  sections  1242,  1243,  1244,  and  1245, 
respectively.  The  revision,  other  than  the 
first  part  of  section  1242,  which  is  covered 
more  fully  by  a  preceding  section,  is,  with 
Alight  change  of  language,fthe  same  as  found 
In  the  Session  Laws.  The  act  of  May  27^ 
1908,  Is  foand  in  the  Revised  Laws  In  sec- 
tions- 8436,  8437,  8488,  8489,  8440,  8441,  and 
8442,  respectively,  in  substantially  the  same 
language  as  contained  In  the  Session  Laws. 
Upon  comparison  of  section  2  of  the  lat- 
ter act  with  the  engrossed  bill  in  the  office 
of  the  secretary  of  state,  it  is-  found  that  the 
word  "retvmlag"  contained  in  the  elAventb 


line  (section  8437,  eighth  line)  should  read 
"retaining."  This  error,  both  in  the  session 
act  and  in  the  Revised  Laws,  has  been  called 
to  the  attention  of  the  court  in  the  state's 
presentation  of  its  case.  As  already  noted, 
the  precise  case  here  presented  turns  upon 
a  construction  of  the  statutes  approved  one. 
day  apart.  If  that  part  of  the  earlier  stat- 
ute granting  to  every  corporation  doing  busi- 
ness in  the  state  an  opportunity  to  sell  and 
dispose  of,  within  a  period  of  seven  years 
from  the  time  the  act  became  effective,  all 
lands  not  necessary  and  proper  to  the  carry- 
ing on  of  the  business  for  which  it  was  li- 
censed and  chartered,  is  in  force,  or  was  in 
force  at  the  time,  the  state's  action  was 
brought  on  December  31, 1912,  then  plaintiffs 
action  must  fall,  as,  in  such  event  by  reason 
of  the  statute  it  had  no  cause  of  action. 
However,  it  is  claimed  by  the  state  that  the 
act  of  May  26th  was  not  directed  at  public 
service  corporations,  to  which  class  it  is 
claimed  the  Prairie  OU  &  Gas  Company  be- 
longs, but  corporations  generally,  and  that  if 
such  be  not  the  case,  and  the  statute  should 
be  construed  to  include  public  service  corpo- 
rations, then  the  act  of  May  27th  repealed  the 
act  of  the  Legislature  of  the  previous  day, 
and  that  hence  a  right  of  action  accrued  to 
the  state  at  any  time  after  the  approval  of 
the  act  when  either  the  Attorney  General  or 
the  county  attorney  should,  upon  information 
in  his  possession,  In&tltute  an  action  to  have 
the  property  of  the  offending  corporation  de- 
clared escheated.  The  first  contention  may 
be  quickly  disposed  of,  as  section  4  of  the  act 
of  May  26  expressly  declares  that: 

"The  provisions  of  this  act  shall  apply  to  all 
corporations  doing  business  in  this  state,  wheth- 
er formed  under  the  laws  of  this  state,  under 
laws  previously  in  force  in  any  part  thereof, 
or  under  the  laws  of  any  other  state,  territory, 
or  government." 

The  Prairie  Oil  &  Gas  Company,  being  a 
Kansas  corporation  doing  business  in  the 
state  of  Oklahoma,  comes  clearly  within  this 
all-comprdiendlng  provision  of  the  statute. 

What  then  of  the  question  of  repeal? 
TiiB  situation  presented  is  somewhat  out  of 
the  ordinary,  it  involves  a  construction  of 
two  acta  similar  in  part,  and  each  having 
among  its  purposes  the  vltaUzatlon  of  sec- 
tion 2,  art  22,  of  the  Constitntlon  in  order 
that  the  evil  of  excessive  corporate  owner- 
ship of  lands  might  be  broken  up,  and  con- 
tumacious corporations  punished  by  provid- 
ing for  an  escheat  of  prohibited  lands  owned 
by  them.  It  will  be  seen  at  the  outset  that 
die  act  of  May  27,  1908,  repealed  all  laws  in 
conflict  tiierewith,  but  no  more.  Unless  then 
there  is  a  dear  r^ugnancy  between  the  pro- 
visions of  the  latter  act  and  that  approved 
on  the  previous  day,  the  provisions  of  the 
former  are  unaffected  by  the  latter  and  must 
stand.  It  la  a  rule  of  very  general  applica- 
tion In  the  interpiietatlon  of  statutes  that 
all  enactments  of  the  same  Legislature  on  the 
same,  general  sublect-ntatter  are  to  be  re- 
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garded  as  parts  of  one  nnlfonn  system.  Lat- 
er statutes  should  be  considered  as  8nK>Ie- 
mental  or  complementary  to  the  earlier  en- 
actments. In  the  passage  of  each  act  the 
leglslatlTe  body  must  be  supposed  to  have  In 
mind  and  In  contemplation  the  existing  leg- 
islation on  the  same  subject,  and  to  have 
shaped  Its  new  enactments  with  reference 
thereto.  Hence  the  same  principle  which 
requires  us  to  examine  the  context  for  the 
meaning  of  a  particular  phrase  or  provision, 
and  which  directs  us  to  compare  all  the  sev- 
eral parts  of  the  same  statute,  only  takes  on 
a  broader  scope  when  it  bids  us  read  togeth- 
er, and  with  reference  to  each  other,  all  stat- 
utes in  pari  materia.  De  Graffenreid  ▼. 
Iowa  Land  &  Trust  Co.,  20  Okl.  687,  95  Pac. 
624;  Groom  v.  Wright,  30  Okl.  652,  121  Pac. 
215.  Whatever  is  ambiguous  or  obscure  in 
a  given  statute  will  be  best  explained  by  a 
consideration  of  analogous  provisions  in  oth- 
er acts  relating  to  the  same  subject,  or  by  a 
study  of  the  general  policy  which  pervades 
the  whole  system  of  legislation.  Further, 
the  rule  derives  support  from  the  principle 
which  requires  that  the  interpretation  of  a 
statute  shall  be  such.  If  possible,  as  to  avoid 
any  repugnancy  or  inconsistency  between 
difFerent  enactments  of  the  same  Legislature. 
To  achieve  this  result,  it  is  necessary  to 
consider  all  previous  acts  relating  to  the 
same  matters,  and  to  construe  the  act  in 
hand  so  as  to  avoid,  as  far  as  it  may  be 
possible,  any  conflict  between  them.  Repeals 
by  implication,  not  being  favored,  should  be 
avoided  if  possible.  If  two  statutes  can  be 
read  together  without  contradiction,  repug- 
nancy, or  absurdity,  they  should  both  be  giv- 
en efl'ect.  It  is  not  enough  to  Justify  the  in- 
ference of  repeal  that  the  latter  law  Is  dif- 
ferent; it  must  be  contrary  to  the  prior 
law.  Nixon  v.  Plffet,  16  La.  Ann.  379 ;  Kes- 
ler  V.  Smith,  66  N.  C.  154 ;  Landls  v.  Landls, 
89  N.  J.  Law,  274.  It  Is  not  sufficient  that 
the  subsequent  statute  covers  some  or  even 
all  the  cases  provided  for  by  the  former,  for 
it  may  be  merely  affirmative,  accumulative, 
or  auxiliary;  there  must  be  positive  repug- 
nancy ;  and  even  then  the  old  law  is  repeal- 
ed by  implication  only  to  the  extent  of  the 
repugnancy.  Wood  v.  United  States,  16  Pet 
842,  10  L.  Ed.  987;  Coats  v.  Hill,  41  Ark. 
149;  Connors  v.  Carp  River  Iron  Co.,  54 
•Mich.  168,  19  N.  W.  938;  People  v.  Super- 
visors, 67  N.  Y.  109,  23  Am.  R^.  94.  If,  by 
fair  and  reasonable  interpretation,  acts 
which  are  seemingly  incompatible  or  contra- 
dictory may  be  enforced  and  made  to  operate 
la  harmony  and  without  absurdity,  both 
will  be  upheld,  and  the  later  one  will  not  be 
regarded  as  repealing  the  others  by  construc- 
tion or  intendment 

[3,  4]  As  laws  are  presumed  to  be  passed 
with  deliberation  and  with  a  full  knowledge 
of  all  existing  ones  on  the  same  subject.  It 
^a  but  reasonable  to  conclude  that  the  Leg- 
islature in  passing  a  statute  did  not  Intend 
to  interfere  with  or  abto^t«  any  former  law 


relating  to  the  same  matter,  unless  the  repug- 
nancy between  the  two  is  Irreconcilable.  In 
construing  statutes  passed  at  the  same  ses- 
sion of  the  Legislature  and  at  nearly  the 
same  time,  there  is  a  strong  presumption 
against  implied  repeals.  Statutes  enacted 
in  such  sltaatlon  should  rec^ve  a  construc- 
tion, if  possible,  which  wlU  give  effect  to 
each,  as  each  is  supposed  to  speak  the  mind 
of  the  same  Le.^islature,  and  the  words  used 
in  each  should  be  qualified  and  restricted. 
If  necessary,  in  their  construction  and  effect 
so  as  to  give  validity  and  effect  to  every 
other  act  passed  at  the  same  session.  Smith. 
V.  Townsend,  1  Okl.  117,  29  Pac.  80;  Trapp, 
Auditor,  V.  Wells  Fargo  Express  Co.,  22  OkL 
377,  97  Pac.  1003;  Ratliff  v.  Fleener,  4$ 
Gkl.  652,  143  Pac.  1051.  The  presumption  Is 
that  different  acts  passed  at  the  same  session 
of  the  Legislature  are  imbued  of  the  same 
spirit  and  actuated  by  the  same  policy,  and 
that  one  was  not  intended  to  repeal  or  de- 
stroy another,  unless  so  expressed.  Board 
of  County  Commissioners  et  aL  v.  Alexander, 
169  Pac.  311. 

Turning  to  the  two  acts  of  the  Legislature, 
with  these  cardinal  rules  of  interpretation 
in  mind,  it  will  be  seen  that  in  section  2  of 
the  act  of  May  2eth  a  positive  period  is  tixeA 
within  which  corporations  may  sell  and  dis- 
pose of  real  property  owned  by  them  not  nec- 
essary for  the  carrying  on  of  the  business  for 
which  they  were  incorporated.  The  section 
Indicates  broadly  the  nature  of  the  proceed- 
ings intended  by  a  failure  to  comply  with  the 
statute,  by  whom  to  be  brought  and  when. 
It  took  into  consideration  what  was  believed 
to  be  a  public  evil  and  provided  for  its  nulli- 
fication. It  afforded  an  (^portuiUty  to  all 
corporations  doing  business  in  the  state  to 
dispose  of  all  real  estate  owned  by  them  not 
necessary  and  proper  for  the  carrying  on  ot 
the  business  for  which  they  were  "chartered 
or  licensed."  Its  purpose  is  clear  and  unmis- 
takable, something  that  cannot  be  said  of 
the  latter  act  whidi  is  couched  in  language 
more  or  less  involved  in  meaning.  This  lat- 
ter act  relates,  aa  its  title  indicates,  largely 
to  the  procedure  in  escheat  cases.  Section  1 
has  no  reference  to  real  estate  owned  by 
corporations.  Section  2  directs  that  in  all 
cases  where,  by  reason  of  the  provi^ons  of 
section  2,  art  22,  of  the  Constitution*  the  ti- 
tle to  any  real  property  in  the  state  shall  fail 
to  vest  in  the  grantee  under  any  deed,  bond, 
contract,  or  will,  or  other  instrument  of  con- 
veyance, or  shall  fail  to  vest  or  be  trans- 
mitted under  any  iaw  ot  inheritance  or  suc- 
cession of  this  state,  or  where  onoe  having 
vested  the  holder  of  such  title  shall  become 
incapable  ot  retaining  the  same,  all  such  real 
estate  in  all  such  cases  shall  be  subject  to 
escheat  to  the  state  of  Oklahoma,  and  the 
proceeds  arising  from  the  sale  thereof  by  the 
state  shall  go  to  the  public  school  fond  of 
the  coimty  in  which  such  real  estate  Is  sit- 
uate, less  the  amount  to  be  flxad  hy  the  oomt 
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covering  cost  of  sncta  proceedings.  Section 
3  authorizes  the  Attorney  General  or  county 
attorney  when  informed,  or  when  lie  shall 
have  reason  to  believe  that  the  title  to  any 
real  or  personal  property  has  vested  In  the 
state  under  the  first  section  of  the  article 
(not  here  Involved),  or  that  title  to  any  real 
estate  has  vested  into  the  state  the  preceding 
section,  or  that  the  condition  of  the  tlUe  to 
any  real  estate  is  such  as  to  bring  the  same 
within  either  of  said  sections,  to  file  petition 
In  the  name  of  the  state  in  the  district  court 
of  the  county  where  such  property,  or  any 
part  thereof,  is  situated.  Section  4  relates 
to  the  summons  or  service  and  the  time  in 
which  answer  shall  be  filed.  Section  5  in- 
volves the  making  of  parties  to  the  proceed- 
ings, the  pleadings,  the  trial  and  Judgment, 
whether  for  or  against  the  state.  Section  6 
directs  the  manner  of  sale  in  case  Judgment 
is  rendered  In  £avor  of  the  state,  and  the 
payment  of  the  proceeds,  with  a  provision 
respecting  minimum  price,  issuance  of  alias 
writ,  and  authority  for  reappraising.  So 
that  it  will  be  seen,  and  readily  we  think, 
that  nothing  is  contained  in  the  latter  act 
that  conflicts  with  the  specific  provisions  of 
the  former  statute,  fixing  the  time  within 
which  escheat  proceedings  may  be  instituted, 
and  granting  to  corporations  doing  business 
within  the  state  an  opportunity  to  sell  and 
dispose  of  their  real  estate  not  necessary  and 
proper  to  the  carrying  on  of  the  business  for 
which  they  were  chartered  or  licensed. 

The  nearest  approach  to  a  conflict  in  re- 
spect to  the  time  in  which  proceeding  may 
be  brought  is  in  that  part  of  section  3,  direct- 
ing when  the  Attorney  Oeneral  or  county  at- 
torney shall  be  informed,  or  shall  have  rea- 
son to  believe,  that  a  situation  has  arisen, 
as  provided  In  section  2  of  the  latter  act, 
that  "be  shall  forthwith  file  a  petition  In  the 
name  of  the  state  of  Oklahoma,"  etc.  TUs 
contemplates  proceedings  under  both  sections 
1  and  2  of  the  act,  the  former  of  which  in- 
cludes an  entirely  different  class  of  cases,  as 
the  most  casual  reading  will  disclose.  Con- 
struing the  provisions  of  the  two  statutes  to- 
gether and  giving  eftect  to  each,  the  latter 
should  be  read  so  as  to  authorize  the  filing  of 
the  proceedings  when  the  Attorney  General 
or  county  attorney  shall  be  informed  as  pro- 
vided In  the  latter  statute,  and  the  time  shall 
have  expired  for  the  corporation  to  have  dis- 
posed of  its  excessive  holdings;  that  is  to 
say,  until  after  the  expiration  of  the  seven- 
year  period,  no  cause  of  action  has  accrued 
to  the  state,  and  that  when  the  Legislature 
in  the  latter  act  undertook  to  direct  when 
the  proceedings  should  be  brought,  it  did  so 
with  the  seven-year  statute  In  mind  and 
without  thought  of  its  repeal. 

Aside  from  the  reasons  stated,  there  are  a 
number  of  considerations  that  lead  us  to  this 
conclusion.  Both  of  the  acts  originated  In 
the  House  of  Bepresentatlves.  The  act  of 
May  26  was^knowa  as  House  Bill  Ita  388, 


the  act  of  May  27  as  House  Bill  No.  613. 
Bill  No.  388  was  referred  to  the  House  commit- 
tee on  private  corporations.  Bill  No.  613  to 
the  committee  on  Judiciary.  On  May  26, 1908, 
the  Chief  Executive  of  the  state,  in  an  ofiS- 
cial  communication  to  the  House,  urged  of 
BiU  No.  386  "the  earliest  possible  considera- 
tion to-day,  80  that  it  may  reach  the  Senate 
for  their  final  consideration."  It  is  signifi- 
cant, too,  that  on  the  same  day  ^111  No.  388 
not  only  passed  the  House,  but  the  Senate  as 
well,  and  was  approved  by  the  Governor. 
This  is  not  all,  for  in  addition,  the  bill  car- 
ried the  emergency  clause,  so  that  It  became 
effective  immediately  on  approval.  It  is 
hardly  conceivable  that  the  Legislature  In- 
tended that  an  emergency  act  deemed  of  such 
public  Importance,  made  partly  at  least  to  ef- 
fectuate and  vitalize  the  constitutional  Inhi- 
bition, should,  in  one  of  Its  main  provisions, 
be  superseded  on  the  day  following  Its  pas- 
sage and  approval  by  another  statute,  under 
consideration  by  the  same  legislative  body, 
at  the  same  time,  and  which  latter  act  con- 
tained no  emergency  clause  and  is  not,  in  re- 
spect to  the  time  given  corporations  to  dis- 
pose of  forbidden  holdings,  repugnant  to  the 
specific  provisions  of  the  first  act  There 
being  no  clear  repugnancy  (if,  indeed,  there 
is  any)  in  the  acts  such  as  would  deny  the 
right  of  disposition,  so  clearly  given  by  the 
former.  It  is  not  our  province  or  disposition 
to  read  Into  the  statutes  a  conflict  that  does 
not  exist,  or  at  most  is  of  doubtful  existence. 
Though  we  were  to  grant  that  a  construc- 
tion of  the  statutes  involved  a  matter  of 
doubt  or  uncertainty,  as  the  question  is  one 
of  forfeiture  of  property,  it  would  be  our  du- 
ty to  resolve  that  doubt  against  the  state. 
Statutes  authorizing  the  escheat  of  property 
must  be  rested  upon  something  more  secure, 
more  stable,  than  language  of  uncertain 
meaning. 

As  we  have  already  seen,  both  statutes 
were  brought  forward  In  the  Revised  Stat- 
utes adopted  by  the  Legislature  on  March  3, 
1911.  Sess.  Laws  1910-11,  p.  70.  In  the 
minds,  therefore,  not  only  of  the  revisers  of 
the  statutes  but  of  the  Legislature  that 
adopted  the  revision,  both  acts  were  In  full 
force,  as  It  was  not  the  purpose  of  the  Legis- 
lature, as  we  understand,  by  the  adoption  of 
the  Revised  Statutes  to  Include  therein  acts 
that  bad  been  superseded  or  repealed  by  oth- 
er acts  of  the  Legislature.  Indeed,  In  sec- 
tion 8  of  the  act  appointing  the  Code  Com- 
mission, approved  March  11,  1909  (Laws 
1009,  c.  9),  the  commissioners  were  expressly 
authorized  "to  omit  repealed  •  ♦  •  pro- 
visions in  existing  statutes."  We  consider  It 
snfiScIent  to  a  decision  of  the  case  to  rest  It 
upon  the  wording  of  the  statutes  and  the 
general  rule  governing  the  construction  of 
statutes  passed  at  the  same  session  of  the 
Legislature.  Whether  In  the  drcomstances 
disclosed  the  state  may,  after  the  explratim 
of  the  period  fix^  by  statute,  successfully 
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maintain  an  action  to  esdieat  property  ac- 
quired by  a  corporation  prior  to  statehood 
we  venture  no  opinion;  and  nothing  con- 
tained herein  Is  Intended  to  preclude  such  In- 
quiry. It  Is  sufficient  to  say  that  In  the  case 
at  bar  the  paragraphs  ol  the  petition  to 
which  a  demurrer  was  sustained,  being  para- 
graphs 2  to  14,  both  Inclusive,  and  paragraph 
33,  failed  to  state  causes  of  action.  All  the 
Justices  coneur. 


FIRST  STATE  BANK  OF  CHANDLER  v. 
POOL.     (No.  8205.) 

(Supreme  Ooart  of  Oklahoma.    Sept.  18,  1917.) 

(Byllalut  ly  the  Court.) 

1.  UsuBT  €=»102(1)— Recovebt  of  Usttbiotts 
Intebest — Conditions  Pbecedent. 

The  conditionB  precedent  to  a  recovery  under 
section  1005,  Revised  Laws  1910,  of  usurious 
interest  paid,  are  that  the  party  paying  usurious 
interest  must  make  written  demand  upon  party 
receiving  such  interest  for  the  return  thereof, 
and  upon  failure  of  the  party  to  whom  sudi  de- 
mand is  made  to  make  such  return,  to  bring  ac- 
tion therefor  within  two  years  after  the  maturi- 
ty of  the  usurious  contract  upon  which  such  in- 
terest is  paid. 

2.  L'subt  *=3l02(7)— Recovebt  of  Usubioub 
Intebest— Amount. 

The  amount  of  the  recovery  in  an  action  to 
recover  usurious  interest  is  not  limited  to  the 
amount  named  in  the  written  demand  made  by 
the  borrower  upon  the  lender,  but  a  recovery  may 
be  had  for  double  the  usurious  interest  paid  un- 
der the  transaction  to  which  such  notice  relates. 

3.  UsuBY  <8=>109— XJsTTBious  Intebest— Limi- 
tations. 

Where  usurious  interest  is  paid  more  than 
two  years  prior  to  the  bringing  of  an  action  for 
the  recovery  of  same,  the  recovery  of  usurious 
interest  so  paid  is  barred  by  the  statute  of  lim- 
itation, the  running  of  the  statute  to  commence 
from  the  maturity  of  the  contract  upon  which 
such  interest  is  paid  and  whose  several  renewal 
notes  are  given  upon  the  same  contract,  from 
the  maturity  of  the  last  renewal  note. 

4.  UsuKT  #=3l02(l)— Ihtebebt  on  Note— Rb- 

COVEBY. 

Where  one  executes  a  note  to  a  bank  con- 
taining, usurious  interest  and  sells  property  to 
another  in  part  consideration  that  said  purchas- 
er is  to  assume  and  pay  said  note,  and  said  pur- 
chaser substitutes  to  the  bank  his  note  for  the 
note  which  he  had  contracted  to  pay,  and  returns 
said  first-named  note  to  the  maker,  and  after- 
wards the  purchaser  pays  to  the  bank  the  said 
note  so  substituted,  the  maker  of  said  note  con- 
taining usurious  Interest  cannot  maintain  an 
action  upon  a  written  demand  to  recover  usuri- 
ous interest  included  in  said  first-named  note. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Lincoln  County; 
H.  M.  Jarrett,  Judge. 

Action  by  O.  L.  Pool  against  the  First 
State  Bank  of  Chandler,  OkL  Judgment  for 
plaintiff,  motion  for  new  trial  overruled,  and 
defendant  brings  error.  Reversed  and  re- 
manded, with  Instructions. 

F.  A.  Rlttenhouse,  of  Chandler,  for  plain- 
tiff in  error.  Erwln  &  Erwln,  of  Wellston, 
for  defiendant  In  error. 


COLLIER,  O.  In  this  case  the  defendant 
in  error  seeks  to  recover  from  plaintiff  In 
error  for  receiving  usurious  Interest.  Here- 
inafter parties  wlU  be  named  as  they,  were 
in  the  trial  court  The  case  was  tried  upon 
an  amended  petition,  which  averred  payment 
at  divers  times  of  usurious  Interest  amount- 
ing In  the  aggregate  to  $144,  and  prayed 
Judgment  for  double  the  amount  thereof.  In- 
terest, and  attorney's  fees.  Defendant  an- 
swered, and  among  other  pleas  pleaded  a  gen- 
eral denial,  that  the  payments  of  usury  on 
October  28,  1911,  and  November  2,  1912,  each 
In  the  sum  of  $40  was  barred  by  the  statute 
of  limitation  of  two  years,  and  tendered  into 
court  t<yt  the  payment  of  usury  received  the 
sum  of  $34. 

The  uncontradicted  evldoice  shows  that 
plaintiff  executed  to  the  defendant  a  prom- 
issory note,  and  executed  several  notes  ex- 
tending the  time  of  the  paymoit  of  the  said 
original  note,  and  at  the  various  times  at 
which  the  time  of  payment  was  extended, 
paid  to  the  defendant  on  said  notes  usurious 
interest  as  foUows:  On  October  28,  1911, 
$40,  November  2,  1912,  $40,  and  on  Novem- 
ber 1,  1013,  $32;  that  after  the  time  of  the 
last  payment  of  said  Interest,  the  time  of  the 
payment  of  the  balance  due  by  plaintiff  to 
the  defendant  on  the  last  note  given  to  it 
by  him  was  extended,  and  the  plaintiff  exe- 
cuted to  the  defendant  another  promissory 
note  for  such  balance,  which  said  note  includ- 
ed usurious  Interest  Thereafter  the  plaiutlff 
sold  to  one  Cherry  a  team  upon  the  agree- 
ment that  as  part  payment  of  the  considera- 
tion to  be  paid  for  said  team,  that  Cherry 
would  pay  and  discharge  said  last  note  given 
by  plaintiff  to  the  defendant  Said  Cherry 
gave  to  defendant  his  note  In  lieu  of  the 
plalntlfTs  note,  and  received  from  the  de- 
fendant plaintiff's  said  note,  marked  paid, 
and  delivered  the  same  to  the  plaintiff.  On 
January  19,  1915,  plaintiff  made  written  de- 
mand on  the  defendant  "to  pay  to  him  the 
sum  of  $34  usurious  Interest  reserved,  charg- 
ed, and  recovered  from  him"  upon  the  here- 
inbefore described  notes  executed  by  plaintiff 
to  defendant,  and  on  the  19th  day  of  March, 
1915,  instituted  this  action  to  recover  said 
usurious  interest  paid  by  him  to  the  defond- 
ant.  On  conclusion  of  plaintiff's  evidence, 
the  defendant  demurred  to  the  evidence, 
which  was  overruled  and  excepted  to.  On  con- 
clusion of  the  entire  evidence,  at  the  request  of 
the  plaintiff,  the  court  instructed  the  jury  to 
find  a  verdict  for  plaintiff  In  the  sum  of  $288^ 
to  which  defendant  duly  excepted.  Timely 
motion  was  made  for  a  new  trial,  overruled, 
excepted  to,  and  Judgment  entered  upon  the 
verdict  as  directed.  To  reverse  the  Judgment 
rendered  defendant  brings  error. 

[1  ]  This  action '  Is  brought  under  section 
1006,  Revised  Laws  1910,  and  the  conditions 
precedent  to  recover  thereunder  are: 
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"That  the  party  paying  nrorious  interest  must 
make  written  demand  apon  party  receiving  such 
interest,  for  the  return  thereof,  and  upon  failure 
of  the  party  upon  whom  the  demand  is  made  to 
make  such  return  to  bring  an  action  therefor 
within  two  years  after  maturity  of  the  contract 
upon  which  such  usurious  interest  was  paid." 

"A  written  demand  for  a  return  of  the  usury 
{Interest}  is  a  condition  precedent  for  the  main- 
tenance of  a  suit  to  recover  on  account  of  the 
payment  of  ^uch]  usurious  interest.  Under  sec- 
tion 1005,  Revised  Laws  1910,  such  demand 
must  be  allied  in  the  petition  and  proven  at  the 
trial."    MitcheU  v.  Clark,  152  Pac.  354. 

[2]  The  contention  of  the  defendant,  that 
a  greater  amount  cannot  be  recovered  than 
tbe  amount  demanded  in  the  written  notice 
for  the  return  of  usurious  interest  paid,  is 
held  adversely  to  said  contention  In  Citizens' 
State  Bank  of  Ft.  Gibson  v.  Straban  et  al., 
165  Pac.  180,  decided  May  15,  1917,  by  this 
court ;  not  yet  olBcially  reported.  In  said 
case  it  is  beld: 

"AltbouKh  demand  and  refusal  be  a  requisite 
to  the  right  of  the  plaintiff  to  commence  an  ac- 
tion for  the  recovery  of  usury  paid,  yet,  when 
the  law  does  not  require  any  particular  form 
or  condition  for  either,  any  demand  will  be  suffi- 
cient which  notifies  the  lender  that  the  borrower 
intends  to  claim  the  benefits  given  him  by  the 
statute." 

In  said  Citizens'  State  Bank  of  Ft.  Gibson 
v.  Strahan  et  aL,  supra,  this  court  sustained 
a  judgment  greatly  In  excess  of  the  amount 
named  In  the  written  demand  made  by  the 
borrower  upon  the  lender. 

[3]  The  usurious  Interest  paid  In  1911  and 
1912  was  paid  upon  the  original  contract, 
the  notes  being  merely  extensions  of  the 
original  loan  made  by  the  defendant  to -the 
plaintiff  that  matured  within  two  years  of 
the  time  this  action  was  brought;  therefore 
recovery  for  twice  the  amount  of  said  two 
payments  of  $40  each  Is  not  barred  by  the 
statute  of  limitation,  and  the  court,  against 
the  proper  objection  and  exceptions  of  the 
defendants,  did  not  err  In  admitting  evi- 
dence of  such  payments.  Citizens'  State 
Bank  of  Ft.  Gibson  v.  Strahan  et  al.,  supra, 
and  authorities  there  dted.  In  order  that 
one  may  recover  usurious  Interest  paid,  such 
Interest  must  be  paid  "by  the  party  seektog 
sucb  recovery  or  his  legal  representatives," 
and  under  the  transaction  by  which  the 
plaintiff  sold  his  team  to  Cherry  In  part 
consideration  that  Cherry  would  assume  and 
pay  the  last  note  given  by  plaintiff  to  de- 
fendant, and  the  substitution  of  Cherry's 
note,  and  delivery  of  plalntUTs  notes  to  de- 
fendant, marked  paid,  did  not  entitle  plain- 
tiff to  recover  of  the  defendant  on  account  of 
any  usurious  Interest  Included  In  said  last 
note,  given  by  plaintiff  to  defendant  for 
which  Cherry's  note  was  substituted,  and 
which  said  substituted  note  was  afterwards 
paid  by  Cherry  to  defendant.  If  any  usuri- 
ous Interest  was  thus  paid  to  the  defendant 
It  was  paid  by  Cherry,  who,  or  his  legal  rep- 
resentatives, alone  would  be  authorized  to 
recover  the  same. 

In  the  case  of  Lasater  v.  First  National 
Bank  of  Jacksboro,  72  S.  W.  1054,  appealed 


to  the  United  States  Supreme  Conri:  and  re- 
ported In  196  U.  S.  115,  25  Sup.  Ct.  206,  49 
L.  Ed.  408,  reversed  and  remanded  to  the 
Supreme  Court  of  Texas  and  deplded  and 
reported  In  40  Tex.  Civ.  App.  237,  88  S.  W, 
429,  the  material  facts  are  that  3.  L.  Lasa- 
ter and  W.  M.  Maggard,  as  partners,  borrow- 
ed of  the  bank  and  executed  their  Joint  note 
for  same  with  A.  M.  Lasater  as  surety,  and 
also  mortgaged  cattle  as  further  security, 
and  subsequently  Maggard  sold  all  his  inter- 
est in  the  mortgaged  property  to  J.  L.  Lasa- 
ter, the  latter  assuming  all  llablUty,  and  re- 
newing the  note  with  the  same  surety. 
Thereafter  A.  M.  Lasater,  as  surety,  bought 
all  the  mortgaged  cattle  and  as  part  of  the 
consideration  agreed  to  assume  and  pay  off 
the  note.  In  pursuance  of  this  agreement  he 
took  up  the  note  of  J.  L.  Lasater  and,  gave 
his  own  note  therefor.  This  last  note  A.  M. 
Lasater  paid  In  full  to  the  bank. 

On  July  26,  1901,  A.  M.  Lasater  brought 
this  action,  under  the  authority  of  section 
519S,  Revised  Statutes  United  States  (U.  S. 
Comp.  St  1916,  S  9758),  to  recover  twice  the 
amount  of  the  Interest  paid  to  the  bank. 
The  Court  of  Appeals  of  Texas  found  that 
part  of  the  Interest  was  paid  more  than  two 
years  prior  to  the  commencement  of  the  ac- 
tion, and  held  that  no  recovery  could  be  had 
as  to  that,  but,  reversing  the  district  court, 
entered  Judgment  In  favor  of  the  plaintiff 
for  double  the  amount  of  the  balance  of  the 
Interest,  on  the  ground  that  usury  entered 
Into  It  all.  Section  5198,  Revised  Statutes 
United  States,  Is  practically  the  same  as  the 
law  of  this  state.  Justice  Brewer  In  said 
case  said: 

"The  mere  discharge  by  A.  ££.  Lasater  of  the 
note  executed  by  himself  and  J.  L.  Lasater  by 
giving  his  own  note  in  renewal  thereof  would 
not  uphold  a  recovery  from  the  bank  on  account 
of  usurious  interest  jn  the  former  note.  Brown 
v.  Marion  National  Bank,  169  U.  S.  416  [18 
Sup.  Ct.  390,  42.L.  EJd.  801].  The  payment  con- 
templated by  the  statute  is  an  actual  payment 
and  not  a  further  promise  to  pay,  and  was  not 
made  until  the  bank,  in  June,  1901,  received  its 
money." 

In  Anderson  v.  Tatro,  44  Okl.  21»,  144 
Pac.  361,  it  Is  held: 

"The  evidence  in  this  action  shows  that  the 
plaintiff  did  not  pay  to  the  defendant  the  $690 
as  alleged  in  the  first  cause  of  action,  but  gave 
a  renewal  note  for  $762.45,  which  included  seven 
months'  interest.  This  note  is  the  basis  for  re- 
covery in  the  second  cause  of  action.  The  giv- 
ing of  a  new  note  in  renewal  of  a  previons  one 
is  not  a  pajrment  of  the  earlier  note  as  contem- 
plated by  section  3  of  article  14  of  the  Consti- 
tution, as  this  section  contemplates .  an  actual 
payment  and  not  a  promise  to  pay  in  the  fu- 
ture." First  National  Bank  v.  Lasater,  196  U. 
S.  115,  25  Sup.  Ct.  206,  49  L.  Ed.  408;  Brown 
v.  Marion  Nat  Bank,  168  U.  S.  416,  18  Sup. 
Ct  390,  42  L.  Ed.  801 ;  Driesbach  v.  Nat  Bank, 
104  U.  S.  42,  26  L.  Ed.  658;  Rushing  v.  Bivens, 
132  N.  C.  273,  43  S.  B.  798. 

[4]  Under  the  facts  and  law  of  this  case 
plaintiff  could  legally  recover  from  the  de- 
fendant such  usurious  interest  as  he  paid  to 
defendant  within  two  years  of  the  bringing 
of  this  action,  the  titatute  of  limltatioa  ot 
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two  years  oommenclng  to  run  from  the  ma- 
turity of  the  last  renewal  note,  and  therefore 
each  of  the  two  $40  payments  are  not  barred 
by  the  statute  of  limitation.  All  of  the  vari- 
ous notes  referred  to  were  simply  renewals 
of  the  original  note  and  part  of  the  same 
contract,  and  simply  evidence  the  original 
loan  which  was  the  only  money  received  by 
the  plaintiff  from  the  bank,  and  it  Is  there- 
fore apparent  that  said  jwyments  were  well 
within  the  statutory  period  of  two  years, 
and'  the  court  did  not  err  In  admitting  evi- 
dence of  such  payments.  Any  usurious  In- 
terest that  may  have  been  included  in  the 
note  given  by  the  plaintiff  to  the  defendant 
for  which  Cherry's  note  was  substituted,  and 
which  Cherry  subsequently  paid,  cannot  be 
considered  as  a  payment  by  the  plaintiff, 
and  the  court  committed  reversible  error  in 
admitting  the  same  in  evidence  and  includ- 
ing the  amount  thereof  in  the  directed  ver- 
dict, as  to  authorize  the  court  to  direct  a 
verdict  in  a  given  sum  there  must  be  enough 
competent  undenied  evidence  to  sustain  a 
verdict  rendered  In  accord  with  such  instruc- 
tions, is  a  canon  of  law  so  well  established 
as  to  not  require  the  citation  of  authorities 
in  support  thereof.  In  the  instant  case  the 
verdict  is  not  sustained  by  competent  evi- 
dence, and  the  trial  court  committed  reversi- 
ble error  in  denying  a  motion  for  a  new 
trial. 

This  cause  is  reversed  and  remanded,  vrith 
instructions  to  the  trial  court  to  set  aside 
the  verdict  rendered  and  grant  a  new  trial, 
and  proceed  to  try  the  cause  in  accord  with 
the  views  expressed  in  this  opinion. 

PEIE  CUBIAM.    Adopted  In  whole. 


BROWN  V.  STATE.     (No.  A-3052.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

6.  1917.) 

(Bynaiut  hy  the  Court.) 

Criminal    Law    «=»778(5),    823(9)— Instruc- 
tions—Reasorabue  DOUBT^-CtJBB  BY  OTH- 
KB  Inbtbuotion. 
A  specific  instruction,   which   requires   the 
defendant  to  prove  the  material  elements  of  his 
defense  beyond  a  reasonable  doubt,  is  erroneous 
and  prepadicial,  and  la  not  cured  by  a  general 
instruction  that  the  defendant  is  presumed  to  be 
innocent  until  his  guUt  is  established  beyond  a 
reasonable  doubt. 

Appeal  from  District  Coart,  Payne  Ciounty ; 
John  P.  Hickam,  Judge. 

Arnold  Brown  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Re- 
versed and  remanded  ft>r  a  new  trial. 

J.  M.  Springer,  of  StUlwafer,  for  plaintiff 
in  error.  S.  P.  Freellng,  Atty.  Geo.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Tliis  is  an  appeal  from  the 
district  court  of  Payne  county,  wherein  the 
plaintiff  in  error  was  convicted  of  manslaugh- 


ter In  the  first  degree  and  sentenced  to  12 
years'  imprisonment  in  the  state  penitenti- 
ary. The  appeal  is  by  transcript  oif  the  rec- 
ord, and  serious  complaint  is  mada  of  tiie 
court's  Instructions,  one  of  wliicb  is  especially 
urged  to  be  prejudicial. 

The  defense  interposed  was  self-defense, 
and  upon  this  issue  the  trial  court  gave  the 
following  iostructicm: 

■  "The  defendant  admits  striking  the  body  end 
head  of  the  deceased  at  tlie  time  and  in  the  man- 
ner charged  in  the  indictment,  but  claims  that 
in  doing  so  be  was  acting  in  self-defense,  which 
in  law  means  the  right  to  protect  one's  persou 
against  an  attack,  injury,  or  danger  produced 
by  another.  The  right  to  defend  one's  self 
against  danger  or  attack,  not  of  his  own  seek- 
ing, is  an  inherent  right,  which  the  law  not  only 
concedes,  but  guarantees  to  all  men;  but  tlie 
law  does  not  permit  a  man  to  voluntarily  seek 
or  invite  a  combat.  The  right  of  self-defense 
does  not  imply  the  right  of  attack,  and  will  not 
avail  in  any  case  where  the  difficulty  is  sought 
for  or  induced  by  the  defendant  by  any  willful 
acts  of  his  own,  and  where  the  acciued  volun- 
tarily, of  his  own  free  will,  entered  into  it,  no 
matter  how  imminent  his  peril  may  became 
during  the  progress  of  the  difficulty.  Nor  is 
any  one  justified  in  using  any  more  force  than 
is  necessary,  as  it  appears  to  him  at  the  time. 
//  yov  brieve  from  the  evidence  in  thU  case 
ieyond  a  reasonable  douibt  and  under  these  in- 
structions that  at  the  time  the  kiUiag  took 
place  that  the  deceased  tnas  the  aggressor,  and 
first  made  an  attack  upon  the  defendant,  and 
that  at  the  time  the  defendant  inflicted  the  mor- 
tal wound  upon  the  deceased  he  had  reasonable 
cause  to  apprehend  on  the  part  of  the  deceased 
a  design  to  IciU  him  or  do  htm  some  great  bodily 
harm,  and  there  was  reasonable  cause  for  the 
defendant  to  apprehend  immediate  danger  of 
such  design  betng  aooomplished,  and  that  to 
oivert  such  apprehended  datyger  he  committed  the 
act,  that  at  the  time  ho  did  so  he  ftad  reasona- 
ble cause  to  believe  and  did  believe  it  necessary 
for  him  to  inflict  such  Kound  in  the  way  he  did 
to  protect  himself  from  danger,  then  tfce  killing 
would  be  justifiable,  and  you  should  acquit  the 
defendant.  And  in  this  connection  you  are  fur- 
ther instructed  that  it  was  the  defendant's  riglit, 
if  threatened  with  danger,  to  determine  from 
the  appearances  and  actual  state  of  things  sur- 
rounding him  as  to  the  necessity  of  resisting 
force  in  self-defense,  and  if  he  acted  from  rea- 
sonable and  honest  convictions,  measured  from 
defendant's  viewpoint,  he  will  not  be  held  re- 
sponsible for  a  mistake,  as  to  the  extent  of  the 
actual  danger  where  other  judicious  men  have 
been  alike  mistaken.  But  if  you  find  the  defend- 
ant was  the  aggressor  at  the  time  of  the  in- 
dicting of  the  mortal  wound,  then  he  is  not  en- 
titled to  the  plea  of  self-defense. 

"Given. 

"John  P.  Hickam,  District  Judge." 

It  is  contended  thiat  this  Instruction  is 
prejudicial,  in  that  it  requires  the  defendant 
to  prove,  beyond  a  reasonable  doubt,  tliat  he 
acted  in  self-defense^  It  is  clearly  evident 
from  the  Instruction  that  the  court  committed 
prejudicial  error.  Evidently  the  court  would 
not  have  given  an  Instruction  on  self-defense, 
had  there  not  been  evidence  sufficient  to  au- 
thorize the  giving  of  the  same.  Therefore 
the  defaidant  was  entitled  to  a  clear  and  af- 
firmative instruction  covering  bis  defense 
and  one  which  'did  not  place  a  greater  bur- 
den upon  him  than  the  law  required.     The 
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defendtot  Is  not  nqnlved  to  establish  the 
defense  of  self-defense  beyond  a  reasonable 
doubt,  as  stated  by  the  court  in  the  foregoing 
instruction;  but  he  Is  only  required,  where 
the  kllllnK  is  admitted,  to  establish  the  de- 
fense qf  self-idefense  by  evidence  snch  as, 
when  considered  with  the  other  evidence  in 
the  case,  raises  a  reasonable  doubt  of  his 
guilt 

While  it  is  true  that  the  Instructions  of  the 
<:ourt  must  be  considered  as  a  whole,  and  If, 
"vhen  so  considered,  they  are  not  prejudicial 
to  the  defendant,  the  Judgment  will  not  be  re- 
versed, yet  in  this  Instance  the  foregoing  In- 
etruction  was  the  only  instruction  given 
which  touched  upon  the  issue  raisefd  by  the 
defendant  and  upon  which  he  based  his  en- 
tire defense.  This,  then,  was  a  specific  in- 
struction, and  it  would  not  be  proper  for  this 
court  to  say  that  such  an  instruction  was 
cored  by  the  general  instruction  given  that 
the  defendant  was  presumed  to  be  innocent, 
and  that  the  burden  was  upon  the  state  to 
prove  his  guUt  beyond  a  reasonable  doubt 
because  the  specific  instruction  relative  to 
self-defense  could  not  under  any  circumstanc- 
es be  reconciled  with  the  general  instructions 
theretofore  given  by  the  court  Smith  v. 
State,  12  Okl.  Or.  — ,  159  Paa  668,  and  cases 
cited.. 

For  the  reasons  given,  the  Judgment  must 
be  reversed,  and  the  cause  is  remanded  to 
the  district  court  of  Payne  county  for  a  new 
trial.  It  appears  that  the  defendant  is  con- 
fined in  the  state  penitentiary,  and  the  war- 
den of  said  Institution  is  hereby  instructed 
to  deliver  the  said  Arnold  Brown  into  the 
custody  of  the  sherlBf  of  Payne  county  upon 
proper  demand  by  said  officer. 


WIUJAMS  V.  STATE.     (No.  A-238L) 

(Criminal  Court  of  Appeals  of  Otdahoma.    Oct 

e,  19ir.) 

(SyUabtu  hv  th»  OourtJ 

1.  iRDIOTliXNT    AND     IrFOBKATIOII     4=966    — 
G>»BNIOAI.     Pl£ADINQ. 

Technical  pleading  in  criminal  cases  is  not 
required  in  tnia  state,  and  the  common-law 
doctrine  of  strict  construction  has  been  abolish- 
ed by  our  Code. 

2.  PEBJUBT   •s>19(1)— IltSUFnCIBROT   ov   In- 
DICTMKNT— INDUCKUENT. 

Those  averments  in  an  Indictment  or  in- 
formati(Hi  for  perjnry  which  form  the  founda- 
tion for  the  commission  of  the  offense,  com- 
monly called  inducement,  may  be  pleaded  in 
general  terms.  Under  our  Code  such  mattera 
are  not  required  to  be  pleaded  with  that  preci- 
sion and  particularity  as  are  averments  which 
charge  tlie  offense  itself. 

3.  iHDICTlfBIlT     ARO     IinY>]UfATIOir     4=»180, 

196(6)— Labobwt— Name   of  Dkfkndakt  — 

Statotk. 
The  information  charged  the  alleged  per- 
jury to  have  been  committed  In  a  certain  cose 
wherein  the  state  of  Oklahoma  was  plaintiff 
and  Frank  Wimberly  and  George  G.  Williams 
were  defendant  The  state  upon  the  trial  in- 
troduced an  information  against  6.  W.  Williams 


and  Frank  Wimberly,  hett,  there  was  no  ma- 
terial variance.  The  allegation  in  the  indict- 
ment referred  to  the  proceeding  as  a  whole, 
and  not  merely  to  the  mformation  filed  in  the 
case  in  which  the  alleged  perjury  was  com- 
mitted. Under  section  5775,  Revised  Laws 
1910,  defendant  was  required  when  arraigned 
in  the  larceny  case  to  declare  bis  true  name, 
and  the  record  of  this  case  shows  that  the 
larceny  case  was  prosecuted  to  condusion 
against  George  C.  Williams. 

4.  Ckiminal  Law  ®=»1171(4)— Appeal— Tbiai, 
—Limitation  of  Akgument— PsESUMmoN. 
Where  the  record  shows  that  before  the  ar- 
gument was  commenced  the  court,  over  the 
objection  of  counsel  for  defendant,  limited  the 
argument  to  one  hour  on  a  side,  and  it  does  not 
affirmatively  appear  that  counsel. for  defendant 
was  unable  to  complete  his  argument  within 
the  time  allowed,  and  that  the  court  stopped 
and  refused  to  permit  further  argument  at  the 
conclusion  of  one  hour,  no  prejudicial  error  is 
shown.  Under  such  a  state  of  the  record  this 
court  must  presume  that  an  hour  on  each  side 
was  BUfficient  time  to  complete  the  argument 
or  else  if  not  sufficient  that  the  court  at  the 
conclurion  of  one  hour  further  extended  the 
time. 

Appeal  from  District  Court,  Sequoyah 
County;    John  H.  Pltchford,  Judge. 

George  Williams  was  convicted  of  perjury, 
and  he  appeals.    Judgpient  affirmed. 

See,  also,  11  OkL  Gr.  628,  150  Paa  90. 

T.  F.  Shi^kelford,  of  Salllsaw,  and  Crump 
&  Crump,  of  Muskogee,  for  plaintiff  in  error. 
8.  P.  Freeling,  Atty.  Oen.,  and  R.  McMillan, 
Asst  Att7.  Gen.,  for  the  State. 


MATSON,  J.  It  is  first  alleged  that  the 
trial  court  erred  In  overruling  the  demurrer 
to  the  Information,  first  In  that  the  infor- 
mation does  not  sufficiently  set  forth  the  sub- 
stance ot  the  controversy  in  respect  to  which 
the  alleged  perjuiy  \ras  committed.  In  this 
connectloD  it  is  ccmtended  that  the  informa- 
tion sets  forth  no  fact  showing  that  the  dis- 
trict court  of  Sequoyah  county  had  Jurisdic- 
tion of  the  cause  therein  pending,  and  does 
not  q>eciflcally  aver  that  said  court  had  Ju- 
risdiction to  try  and  determine  said  cause. 

[1,1]  Without  quoting  from  the  Informa- 
tlcn  it  Bofficefl  to  say  that  matters  of  induce- 
ment are  pleaded  In  general  terms,  and  not 
with  that  precUdon  and  parttcalarity  requir- 
ed of  IndlctmentB  fkMr  perjury  under  the  con>- 
moQ  law.  SectkHia  5746,  5753,  5791,  Revised 
Laws  1910,  provide: 

Section  5746:  "The  indictment  or  informatioii 
is  sufficient  if  it  can  be  understood  therefrom: 

"First  That  it  is  entitled  in  a  court  having 
authority  to  receive  it  though  the  name  of  the 
court  be  not  stated. 

Second.  That  it  was  found  by  a  grand  Jury 
or  presented  by  the  county  attorney  of  the 
county  in  which  the  court  was  held. 

"Third.  That  the  defendant  la  named,  or  if 
bis  name  cannot  be  discovered,  that  he  is  dc- 
8crit>ed  by  a  fictitious  name,  with  the  statement 
that  Ills  true  name  is  unknown. 

Fourth.  That  the  offense  was  conunitted  at 
some  place  within  the  jurisdiction  of  the  court 
except  where  the  act,  though  done  without  the 
local  Jurisdiction  of  the  county,  is  triable  Uierein. 

"Fifth.  That  the  offense  was  committed   at 


aVor  otlitr  osMs  lea  Mm*  topic  and  KBT-NUUBER  in  all  Ker-Nmibcred  Digests  and  Indexu 


Digitized  by 


Google 


764 


Iff!  PACIFIC  BXX>OBTER 


(OkL 


some  time  prior  to  tJie  time  of  filing  the  Indict- 
ment or  information. 

"Sixth.  That  the  act  or  omission  charged  as 
the  offense  is  clearly  and  distlnctl;  set  forth 
in  ordinary  and  concise  language,  without  repeti- 
tion, and  in  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended. 

"Seventh.  Iliat  the  act  or  omission  charged 
as  the  offense,  is  stated  with  such  a  degree  of 
certainty,  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the 
right  of  the  case." 

Section  5753:  "In  an  indictment  or  informa- 
tion for  perjury,  or  subornation  of  perjury,  it 
is  sufficient  to  set  forth  the  substance  of  the 
controversy  or  matter  in  respect  to  which  the 
offense  was  committed,  and  in  what  court  or 
before  whom  the  oath  alleged  to  be  false  was 
taken,  and  that  the  court  or  person  before 
whom  it  was  taken  had  authority  to  administer 
it,  with  proper  allegations  of  the  falsity  of  the 
matter  on  which  the  perjury  is  assigned ;  but 
the  indictment  or  information  need  not  set 
forth  the  pleadings,  record;  or  proceedings,  with 
which  the  oath  is  connected,  nor  the  conunis- 
sion  or  authority  of  the  court  or  person  before 
whom  the  perjury  was  committed. 

Section  5791:  "The  defendant  may  demur  to 
the  indictment  or  information  when  it  appears 
upon  the  face  thereof,  «ther: 

"First  That  the  grand  jury  by  which  an  in- 
dictment was  found  had  no  legal  authority  to 
inquire  into  the  offense  charged,  by  reason  of 
its  not  being  within  the  legal  ]uri8dicti(m  of  the 
county. 

"Second.  That  it  does  not  substantially  con- 
form to  the  requirements  of  this  chapter. 

"Third  That  more  than  one  offense  is  charg- 
ed in  the  indictment  or  information. 

"Fourth.  That  the  facts  stated  do  not  con- 
stitute a  public  offense. 

"Fifth.  That  the  indictment  or  information 
contains  any  matter  which,  if  true,  would  con- 
stitute a  legal  justification  or  excuse  of  the  of- 
fense charged,  or  other  legal  bar  to  the  prosecn- 
tion." 

Under  section  6746,  snpra,  an  Indictment  or 
Information  Is  BUfflclent  U  It  sets  out  the 
act  charged,  as  the  offense  "clearly  and  dis- 
tinctly ♦  •  •  in  ordinary  and  oondse 
^  language,  without  repetition,  in  such  a  man- 
ner as  to  enable  a  i)erson  of  commMi  under- 
standing to  know  what  Is  Intended."  Tech- 
nical pleading  In  criminal  cases  is  not  re- 
quired, and  the  common-law  doctrine  of 
strict  constmctioQ  has  been  abolished  by  our 
OodCk  Section  5753,  supra,  Is  taken  from 
St.  2S,  George  II,  c.  11.  In  3  Bishop,  New 
Crlm.  Proa  (2d  Ed.)  SS  OOi,  906,  regarding 
Indictments  for  perjury,  it  Is  said: 

"Sec  904.  The  following  distinctions,  if  borne 
in  mind,  will  be  helpful  to  a  proper  understand- 
ing of  this  entire  subject.  The  averments  are 
necessarily  and  always  of  two  classes — those 
which  disclose  a  foundation  for  the  commission 
of  the  offense,  and  those  which  charge  the  of- 
fense itself.  By  the  universal  rules  of  crim- 
inal pleading,  the  former,  commonly  called  in- 
ducement,- may  be  general  in  terms,  and  be 
either  introduced  or  not  by  'whereas.'  The 
latter  must  be  full,  direct,  and  specific.  What 
belongs  to  each  class  we  shall  see  as  we  pro- 
ceed.'~ 

"Keephig  this  distinction  in  mind,  let  us  con- 
sider: First,  how  to  set  out  the  proceeding  or 
course  of  jasdoe  wherein  the  perjury  was 
committed.  On  principle,  since,  to  tender  a 
false  swearing  perjury  there  must  be  an  issue 
or  inquiry  before  some  legally  competent  person 
or  tribunal,  the  same  must  be  alleged,  and  in 


a  way  to  show  a  jdrlsdictlan.'  But'tUe  Jariadie- 
tion  is  not  the  complained  of  fault  of  the  d^end- 
ant;  it  is,  that  he  delivered  false  testimony. 
Hence  the  allegation  of  the  court  and  cause  is 
mere  introduation  or  inducement;  and  by  the 
rules  of  criminal  irieading,  as  just  stated,  it 
need  not  be  made  by  direct  charge  or  in  detail ; 
general  terms  will  suffice." 

In  the  case  of  Beg.  v.  Dunning,  11  Cox. 
Crlm.  Cas.  651,  it  appears  that  a  question 
almost  Identical  with  that  raised  in  this  case 
was  passed  upon.  The  Indlcttnent  was  held 
to  be  sufficient,  although  matters  of  induce- 
ment were  pleaded  only  In  general  terms. 
We  quote  from  that  opinion : 

"Channell,  B.,  delivered  the  judgment  of  the 
court  as  follows:  In  this  case  the  prisoner  was 
tried  and  convicted  at  the  last  summer  assizes 
held  at  Shrewsbury  before  Pigott,  B.,  for  per- 
jury committed  on  the  trial  at  the  general 
quarter  sessions  of  the  peace  for  the  county  of 
Salop,  of  an  indictment  for  misdemeanor  against 
Isaac  Rowlands  and  John  Davies  for  an  offense 
against  the  person  of  John  Davies  under  section 
20  of  24  &  25  Vict  c.  100.  The  case  at  the 
trial  was  fully  proved  in  every  necessary  par- 
ticular; but  it  was  objected  on  behalf  of  the 
prisoner,  and  has  been  argued  before  us,  that 
the  indictment  was  bad  in  form,  and  that  the 
judgment  should  therefore  be  arrested  and  the 
conviction  quashed.  The  objection  taken  at  the 
trial  was  that  the  indictment  did  not  state 
what  the  misdemeanor  was,  which  was  alleged 
to  have  been  tried  at  the  quarter  sessions,  or 
aver  that  it  was  one  triable  at  quarter  sessions, 
i.  e.,  in  other  words,  did  not  aver  that  the  court 
of  quarter  sessions  had  jurisdiction  to  try  the 
misdemeanor.  This  objection,  when  devdoped 
in  argument  before  us,  seemed  to  fall  into 
two  (Ejections;  First,  that  the  indictment  did 
not  set  forth  the  substance  of  the  offense  charg- 
ed upon  the  defendant;  and,  secondly,  that  it 
did  not  either  expressly  aver  or  show  by  neces- 
sary inference  that  the  court  before  which 
false  oath  was  taken  was  a  competent  author- 
ity to  administer  the  same.  As  to  the  first 
objection,  the  indictment  alleges  that  at  the 
general  quarter  sessions  a  certain  indictment 
for  misdemeanor  came  on  to  be  tried  in  due 
form  of  law,  in  which  one  Davies  was  pros- 
ecutor, and  Kowlands  and  Davies  were  defend- 
ants, and  was  then  and  there  tried  by  a  jury, 
etc.,  and  that  the  prisoner  appeared  as  a  wit- 
ness upon  the  saia  trial,  and  was  then  duly 
sworn,  etc.  The  indictment  then  sets  out  the 
matter  sworn  to  by  prisoner,  avers  its  ma- 
teriality, and  negatives  its  truth  and  truthful- 
ness. The  objection  taken  is,  that  it  does 
not  state  the  subject-matter  of  the  indictment 
for  misdemeanor  which  was  tried  at  the  ses- 
sions. But  that  seems  rather  to  point  out  an 
alleged  defect  in  not  stating  the  substance  of  the 
offense  charged  against  the  defendant  tried  at 
the  assizes.  The  substance  of  the  offense  charg- 
ed against  him  is,  that  in  a  judicial  proceeding 
he  swore  to  the  truth  of  certain  facts  which  are 
set  forth,  which  at  the  time  of  so  swearing  he 
knew  to  be  false.  'All  that  it  is  necessary  to 
state,'  says  Bailer,  J.,  in  Rex  v.  Dowlin,  5  T. 
R.  311,  'is  that  there  was  a  certain  cause,  etc, 
and  that  it  came  on  to  be  tried  in  due  form  at 
law,'  etc.  It  is  true,  as  pointed  out  by  the 
counsel  for  the  defendant,  that  in  that  case  it 
was  alleged  that  one  Kimber  was  tried  upon  a 
certain  indictment  for  murder,  etc.;  but  it 
seems  to  us  that  neither  Lord  Kenyon,  nor 
BuUer,  J.,  rely  upon  the  presence  of  the  words 
'for  murder*  in  stating  the  proposititm  of  law, 
but  they  mention  them  only  in  their  relation  of 
the  actual  facts  of  that  case.  In  the  case  of 
Rex  V.  CaUanan,  6  B.  &  C.  102,  all  tiiat  was 
stated  was  the  substance  of  what  the  defend- 
ant swore,  and  that  he  did  so  upon  affidavit  bo- 
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fore  a  commiasioner.  The  indictment  did  not 
Btate  the  cauM  for  or  in  respect  of  which  the 
affidavit  y/aa  made.  Tet  Abbott,  C.  J.,  says 
that  it  set  forth  'the  fwbstance  of  the  matter 
sworn,'  nsinc  that  expression  as  equivalent  to 
'the  substance  of  the  offense  charged  upon  the 
defendant,  and  holding  the  case  to  be  conse- 
quently within  the  Stat  23  Geo.  II,  c.  11.  In 
LAvey  ▼.  The  Queen,  17  Q.  B.  496,  the  objection 
taken  was  that  it  was  not  shown  that  the  coun- 
^  court  had  jurisdiction  over  the  suit  in  which 
uie  alleged  false  oath  was  taken,  because  the  na- 
ture of  the  suit  was  not  sufficiently  described. 
'It  was  argued,'  says  Parke,  B.,  in  the  judg- 
ment, 'that  in  setting  forth  "the  substance  of 
the  offense"  it  was  not  sufficient  to  state  "the 
substance  of  the  matter  sworn  to,"  and  aver 
that  it  was  false,  and  to  allege  tbe  authority  of 
the  judge  to  admiaister  the  oath.'  But  the  in- 
dictment was  nevertheless  held  to  be  sufficient 
on  the  ground  that  it  appeared  that  there  was 
a  judicial  j^roceeding,  and  that  the  defendant 
was  Bwpm  and  stated  certain  matter  which 
was  false,  and  that  tiie  judge  had  power  to 
administer  the  oath.  Tlie  groirad  of  decision 
is  that  the  substance  of  the  offense  charged  up- 
on the  defendant  sufficiently  appeared,  and  that 
the  court  bad  competent  authority  to  adminis- 
ter the  oath.  These  cases  seem  to  us  to  be 
authority  for  the  correctness  of  the  suggestion 
we  have  made  as  to  the  meaning  and  construc- 
tion of  the  statute,  and  for  holding  that  in  the 
present  case  ^e  substance  of  the  offense  diarg- 
ed  against  the  defendant  sufDdently  appears." 

In  the  caiM  of  People  y.  Ah  Bean,  77  Cnl. 
12,  18  Pac.  816,  the  Snpreme  Court  of  Call- 
fomia  h^d: 

"An  information  for  perjury,  chaining  that 
defendant  was  duly  sworn  in  a  certain  case 
'then  and  there  at  inae,  to  wit,  the  case  of 
People  V.  Martine,'  and  setting  out  defendant's 
testimony  therein,  with  an  averment  of  its  ma- 
teriality, sufficiently  'sets  forth  the  substance 
of  the  controversy  in  respect  to  which  the  of- 
fense was  committed,'  as  required  by  Pen.  Code 
Oal.  i  966." 

See,  also,  Teagne  v.  State,  12  OkL  Or.  — ; 
168  Paa  954 ;  People  v.  Sdiwelchler,  16  Oal. 
App.  738,  117  Pac.  989;  State  t.  Gordon,  196 
Mo.  185,  95  S.  W.  420. 

Under  the  reasoning  of  the  f<nregolng  au- 
thorities it  is  our  opinion  that  the  mattera 
of  inducement  In  the  Informajtion  oomplaioed 
of  by  plaintiff  In  error  are  sufficiently  pleaded 
to  have  authorized  the  trial  court  to  over- 
rule the  demurrer  thereto.  , 

[8]  It  Is  also  contended  that  there  Is  a 
fatal  variance  between  the  allegations  of  the 
Information  and  the  proof.  This  contention 
Is  stated  by  counsel  as  follows: 

_"In  this  coBnecti<»i  we  call  the  court's  atten- 
tion to  the  fact  that  the  information  upon  which 
this  defendant  was  tried  in  this  case  charges 
the  defendant  to  have  committed  perjury  'in  a 
certain  case  then  and  there  pending  wherein  the 
state  of  Oklahoma  was  plaintiS  and  Frank 
Wimberly  and  George  C.  Williams  were  de- 
fendants,* and  the  information  in  the  case  out 
of  which  this  perjury  charge  is  alleged  to  hare 
{(Town  and  upon  which  this  prosecution  is  based 
is  an  information  against  G.  W.  Williams  and 
Frank  Wimberly.  It  will  be  observed  that  in 
the  present  information  it  is  charged  that  the 
case  out  of  which  the  perjury  charge  is  alleged 
to  have  grown  is  against  Wimberly  and  Wil- 
liams, the  name  of  Wimberly  coming  first,  yet, 
the  information  introduced  in  evidence  and 
charging   the   crime   of  larceny,   the   name  of 


Williams  appears  first,  and  the  information 
herein  charges  that  the  perjury  offense  was  com- 
mitted in  a  case  against  Wimberly  and  George 
0.  Williams,  but  the  information  introduced  in 
evidence  charges  that  the  case  out  of  which  the 
perjury  charge  is  alleged  to  have  grown  is 
against  G.  W.  Williams  and  Prank  Wimberly. 
Now,  George  0.  Williams  and  G.  W.  Williams 
could  not  possibly  be  one  and  the  same  per- 
son, and  we  submit  that  the  charge  in  the  in- 
formation at  bar  to  the  effect  that  perjury  was 
committed  in  a  cause  pending  against  G.  W. 
Williams  and  Frank  Wimberly  is  descriptive 
of  the  offense  soagbt  to  be  charged  in  this 
information.  There  is  absolutely  nothing  in 
the  information  herein  to  identify  the  offense 
sought  to  be  charged  or  the  cause  in  which  it 
is  claimed  that  the  perjury  was  committed,  ex- 
cept the  style  of  the  case  as  set  forth  in  tiie 
information." 

This  contention  Is  without  merit  The  al- 
l^ation  In  the  Indictment  referred  to  the  pro- 
ceeding as  a  whole,  and  not  merely  to  the 
information  filed  In  the  case  In  which  the 
alleged  perjury  was  committed.  It  was  Im- 
material as  to  what  name  was  alleged  to  be 
the  name  of  the  defendant  In  the  larceny  In- 
formation. Under  section  5775,  Rev.  Laws 
1910,  It  was  the  duty  of  the  defendant  when 
arraigned  In  the  larceny  case  to  declare  his 
true  name  If  "G.  W.  Williams"  was  not  his 
true  name.  The  record  here  shows  that  the 
defendant  testified  and  gave  his  name  in  the 
larceny  case  as  George  0.  Williams.  The 
Identity  of  the  proceeding  in  which  the  per- 
jury was  committed  as  well  as  the  identity  of 
the  defendant  in  that  case  is  clearlj'  estab- 
lished by  the  proof  in  this  case  not  to  be  at 
variance  with  the  allegations  of  the  Informa- 
tion. 

The  allegattons  of  the  Information  and  the 
record  In  this  case  are  ample  to  protect  this 
defendant  against  any  subsequent  prosecution 
for  the  perjury  Intended  to  be  described  and 
the  mistake  of  the  pleader  In  the  larceny 
case  in  failing  to  allege  In  the  information 
the  correct  name  of  the  defendant  cannot 
avail  him  In  this  case  where  In  the  former 
proceeding  he  defends  and  appeals  (11  OkL 
Or.  828;  150  Pac.  90),  in  his  true  name,  the 
one  under  which  he  is  prosecuted  In  the  lat- 
ter. State  V.  Perry,  117  Iowa,  463,  01  N. 
W.  765;  Henderson  y.  Commonwealth,  122 
Ky.  290,  91  S.  W.  1141 ;  State  y.  Hester,'  122 
N.  C.  1047,  29  S.  H.  380. 

It  is  also  contended  that  the  court  erred 
in  limiting  the  argument  of  counsel  for  the 
defendant  over  defendant's  objection.  • 

[4]  The  record  shows  that  before  the  ar- 
gument .  commenced  the  court  Inquired  of 
counsel,  on  both  sides,  what  time  would  be 
required  In  argument.  Counsel  for  the  state 
announced  that  46  minutes  would  be  suffl- 
cient,  whereupon  counsel  for  the  defendant 
objected  to  being  limited.  Thereupon  the 
court  announced  that  It  was  his  opinion  that 
one  hour  on  a  side  was  sufficient  to  argue  the 
case,  to  which  limitation  of  argument  the 
defendant's   counsel   objected.     The   record 
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does  not  show  bow  macb  time  was  consoioect 
in  argument  either  by  the  state  or  by  the 
defendant.  Under  the  Blzth  subdlTlsion  of 
section  5870,  Revised  Laws  1010,  it  was  error 
.  for  the  court  to  limit  the  argument  But  It 
Is  not  erery  error  that  authorizes  a  reversal 
of  a  judgment  of  conrictlon.  lliere  must  not 
only  be  error,  but  error  must  be  coupled  with 
injury,  unless  the  statute  specifically  pro- 
vides that  if  a  certain  error  is  committed  the 
cause  shall  be  reversed.'  It  is'  impossible  to 
tell  from  this  record  whether  or  not  the  de- 
fendant was  injured  by  this  ruling  of  the 
court.  Injury  is  never  presumed  by  this 
court,  it  must  afilrmatively  appear  from  the 
record.  The  record  does  not  indicate  whether 
or  not  counsel  for  defendant  was  able  to  com- 
plete his  argument  within  the  time  allowed 
by  the  court,  and  if  not  that  the  court  stop- 
ped his  argiunent  at  the  conclusion  of  one 
hour,  or  if  on  the  other  hand  he  was  unable 
to  complete  his  argument  within  an  hour  that 
the  court  did  not  allow  him  additional  time 
at  the  conclusion  of  an  hour. 

The  mere  fact  that  the  court  announced 
before  the  argument  began  that  it  would  be 
limited  to  an  hour  on  each  side  does  not  con- 
stitute a  limitation  of  the  argument  to  one 
hour.  The  record  must  show  affirmatively 
that  at  the  conclusion  of  an  hour's  argument 
on  a  side  that  the  court  refused  to  permit 
further  argument  to  be  made  else  the  pre- 
sumption will  be  that  the  hour  allowed  was 
sufficient  to  complete  aU  the  argument  that 
counsel  desired  to  make  and  there  was  no 
injury  resulting.  We  hold  therefore,  that  the 
record  does  not  show  affirmatively  that  the 
defendant  was  injured  in  this  case  by  this 
action  of  the  trial  court 

We  have  carefully  examined  the  record  in 
connection  with  alleged  misconduct  on  the 
part  of  the  county  attorney  during  the  trial, 
and  find  that  the  action  of  the  court  In  rebuk- 
ing said  officer  and  admonishing  the  jury  not 
to  consider  the  same  was  sufficient  under  the 
circumstances  to  correct  any  error  commit- 
ted. Other  matters  complained  of  are  with- 
out merit  and  unsupported  by  the  citation  of 
any  authority  in  counsel's  brief. 

An  examination  of  the  record  Indicates 
clearly  the  guilt  of  this  defendant  His  pun- 
ishment was  fixed  at  five  years'  Impriaon- 
meat,  the  minimum  under  the  statute.  The 
crime  of  perjury  strikes  at  the  very  f ounda- 
tion  of  justice  and  should  never  be  left  un- 
punished where  the  guUt  of  the  accused  is 
evideut  and  where  the  errors  complained  of 
are  of  a  technical  diaracter  depriving  the  de- 
fendant of  no  substantial  right 

The  judgment  is  affirmed. 

DOYLB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


COOKE   et   al.   ▼.   GRAND   VAM/BY   NAT. 

BANK.     (No.  8687.) 

(Supreme  Court  of   Colorado.     July  2,   1917. 

RehearinK  Denied  Oct  8,  1917.) 

Apfeax,  and  Ebbob  €=31010(1)  —  Rkvikw— 
Findings. 
Where  the  trial  court  correctly  applied  the 
law,  and  its  findings  were  sustained  by  the  evi- 
dence, the  judgment  will  be  upheld  on  appeal. 

En  banc.  Error  to  District  Court.  Denver 
County;    John  U.  Denison,  Judge. 

Action  by  the  Grand  Valley  National  Bank, 
against  James  J.  Cooke  and  the  National 
Surety  Company.  There  was  a  judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Ralph  W.  Smith,  Doud  &  Fowler,  and  Gold- 
Ing  Fairfield,  all  of  Denver,  lor  plaintifts  in 
error.  Schuyler  &  Schuyler  and  William  R. 
Eaton,  all  of  Denver,  tor  defendant  In  er- 
ror. 

TEIiLER,  3.  The  defendant  ta  error  re- 
covered a  judgment  against  the  plaintiffs  in 
error  In  on  action  based  upon  the  following 
state  of  facts: 

The  bank  entered  into  a  contract  with 
plaintiff  in  error  Cooke  by  T^ich  he  was  to 
construct  for  it  a  banking  building,  within  a 
spedfled  time,  at  a  maximum  cost  of  $90,446. 
Said  Cooke  was  to  obtain  bida  for  the  work 
and  material  required,  to  be  submitted  to  and 
approved  by  the  architect  in  charge,  and  was 
to  receive  for  his  services  a  commission  of  6 
per  cent,  on  the  guaranteed  cost  of  said 
building.  He  agreed  to  ijay  all  the  cost  of 
the  building  in  excess  of  said  stated  sum. 

The  suit  was  on  the  bond  given  by  Cooke 
and  the  Surety  Company  to  secure  the  per- 
formance of  the  terms  of  said  contract  The 
complaint  alleges  that  Cooke  violated  the 
contract  in  that  the  total  cost  of  the  building 
was  $15,014.70  in  excess  of  the  guaranteed 
maximum  cost  specified  in  the  contract,  and 
prayed  judgment  for  Uiat  amount 

The  answer  alleges  that  material  altera- 
tions were  made  in  the  plans  vrbldi  increased 
the  cost  of  the  building  in  the  sum  of  more 
than  $23,000.  The  answer  describes  some  of 
the  changes,  and  charges  that  a  part  of  the 
steelwork  cost  more  than  it  would  have  cost 
had  the  architect  made  proper  reduction  from 
the  bill  of  the  contractor  therefor,  as  defend- 
ant requested  him  to  do,  and,  finally,  alleges 
that  the  increased  cost  was  wholly  due  to  the 
changes  made  in  the  plans  by  or  with  the 
consent  of  the  bank  or  Its  architect  A  coun- 
terclaim filed  with  the  answer  demanded 
judgment  for  ?26,767i58. 

The  cause  was  referred  to  a  referee,  who 
reported  that  the  excess  cost  of  the  buUdings, 
for  which  the  defendant  Cooke  was  liable 
was  $13,303.75,  that  the  plaintiff  was  entitled 
to  damages  aggregating  over  $6,000  In  addi- 
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tlon  to  the  excess  payments  aboTe  mentioned, 
and  that  defendants  be  allowed  nothing  on 
the  counterdalm.  Motions  were  filed  by  both 
parties  seddng  a  modlflcattofn  of  the  report, 
and  on  artnunuit  thereof  the  oonrt  held  that: 
"He  plaintiff's  measore  of  damages  is  the  ex- 
cess of  actual  cost  over  the  contract  limit  of 
$90,446.  But  from  this  most  be  deducted  the 
cost  of  oU  extras;  the  additional  cost  caused 
b^  changes  made  under  the  contract;  the  addi- 
tional cost,  if  any,  in  which  plaintiff  partici- 
pated, or  to  which  plaintiff  consented,  including 
tbe  additional  cost  if  any,  caused  by  delay  in  the 
cause  of  which  plaintiff  participated  or  to  which 
It  consented." 

The  decree  modified  the  report  of  the  ref- 
eree so  that  the  plaintiff  recovered  $4,283.31, 
with  Interest  from  September  15,  1911. 

Judgment  was  accordingly  entered  in  faTor 
of  plaintiff  In  the  sum  of  $5,430.3S.  Both 
sides  assigned  errors,  and  tbe  case  has  been 
elaborately  argued  both  as  to  tbe  law  and  the 
facts. 

Upon  a  careful  review  of  the  record,  and 
full  consideration  of  the  briefs,  we  are  of  the 
opinion  that  the  findings  of  the  trial  court 
are  sustained  by  the  evidence,  and  that  the 
law  was  correctly  applied  thereto. 

The  Judgment  is  accordingly  affirmed. 

AtUrmed. 

ALLEN,  J.,  not  participating. 


ini/LBB  T.   CITY   AND  OOUNTY   OF 
DENVER.     (No.  8966.) 

(Supreme  Oonrt  of  Colorado.     June  4,  lUT. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  Appeai.  and   Ebbok  «=>882(6)— Review— 
Issues. 

Where  a  defendant  in  ejectment  sought  by 
cross-complaint  to  quiet  bis  title  to  the  property 
involved,  he  cannot  complain  upon  appeal  be- 
cause the  issue  so  tendered  were  litigated. 

2.  MOBTOAOES  ^9540— RKPLICATIOir— DlFFEB- 
KNT  KEIJBr. 

Where  an  answer  in  ejectment  alleged  that 
a  trust  deed  foreclosure,  under  wbicli  plaintiff 
claimed,  was  void,  the  replication  could  seelc  to 
have  the  trust  deed  declared  a  lien  if  plalntiis 
failed  to  establish  fee  title;  the  complaint  and 
replication  not  being  inconsistent 

3.  mobtoaoxs  «=>319(3)  —  fobkoiasdbb  — 
Patuent. 

Evidence  that  the  holder  of  a  mortgage  note 
bid  in  the  property  at  a  void  foreclosure  sale,  and 
that  the  amount  of  such  purchase  price  was 
indorsed  on  the  note,  does  not  establish  payment, 
since  the  mortgage  beneficiary  neither  got  nor 
paid  anything. 

4.  Appeal  and  Ebsiob  ^91041(2)— Habmless 
Ebbob— Amendiro   PLBAOntOS. 

Any  error  in  permitting  amendment  of  an 
ejectment  complaint  is  harmless  where  defend- 
ant prevailed  on  the  ejectment  issue. 
6.  B^EOTUENT  €=376— Amendment  ot  Pixad- 
INO— Pkatbb  fob  Reubt. 
Under  Rev.  St.  1906>  il  81-84,  r^arding 
amendment  and  liberal  construction  ot  plead- 
ings, and  disregard  of  immaterial  defects,  there 
is  no  abuse  of  discretion  in  allowing  a  prayer 
for  relief  in  an  ejectment  complaint  to  tm  amend- 
ed  during   the   trial   where  all   testimony    re- 


ceived wonld  have  been  admissible  nnder  tbe 
original  complaint. 

6.  Plbadino  «=3253— Amendment  ot  Pleao- 
ma  —  Time  to  Anbweb  amknded  Com- 
plaint. 
There  was  no  abuse  of  discretion  in  refusing 
defendant  20  days  to  plead  to  an  amended  eject- 
ment complaint  which  enlarged  the  prayer  for 
relief  where   he   was   offered,    but   declined,   a 
reasonable  time  to  meet  the  issues  raised  by  the 
amendment. 

En  Banc.  Error  to  District  Court,  City  and 
County  of  Denver ;  Charles  O.  Butler,  Judge. 

Action  by  the  City  and  County  of  Denver, 
trustee,  against  Charles  F.  Miller.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Charles  F.  Miller,  of  Denver,  pro  se.  James- 
A.  Marsh  and  Jacob  J.  Lieberman,  both  of 
Denver,  for  defendant  In  error. 

HILL,  J.  This  action  was  instituted  by 
Lucius  F.  Hallett,  as  trustee,  the  predecessor 
in  interest  of  the  defendant  in  error  there- 
after substituted  as  plaintiff.  Ttae'complalnt 
alleged  that  Hallett  was  the  owner  in  fee,  en- 
titled to  and  had  demanded  possession  of  lots- 
21,  22,  and  23  In  block  55,  Curtis  &  Clarlc'» 
addition  to  Denver.  The  prayer  was  for  pos- 
session, damages,  etc.  The  plalntifr  in  error,. 
Miller  (one  of  the  defendants,  hereafter  call- 
ed the  defendant),  filed  answer  in  which  h» 
claimed  ownership,  alleged  possession,  etc. 
By  cross-compluint  he  alleged  possession  and 
ownership,  etc.,  and  prayed  that  his  title  be 
qviieted  as  against  the  plaintiff. 

Judgment  was  in  favor  of  tbe  defendant 
Miller  in  the  ejectment  suit  and  against  him 
upon  his  cross-complaint  as  against  the  in- 
terest of  the  plalnUff  evidenced  by  a  deed  of 
trust,  which  tbe  court  held  constituted  a 
valid  lien  upon  the  prc^erty,  the  note  whlcb 
it  was  given  to  secure  not  having  been  paid. 
The  court  farther  held  that  a  trustee's  deed 
given  by  the  trustee  named  in  the  deed  of 
trust  to  the  plaintiff,  the  then  owner  of  the 
note  upon  a  purported  foreclosure  by  the  trus- 
tee, was  void  and  ordered  it  canceled  in  con- 
formity with  the  prayer  of  the  defendant 
Miller. 

The  record  discloses  that  long  prior  to  this 
controversy  Robert  Gammon  gave  his  note 
for  $5,000,  with  Interest  to  George  W.  Clay- 
ton, and  to  secure  its  payment  gave  a  deed  of 
trust  to  S.  N.  Wood  as  trustee  for  the  use  ot 
Clayton  upon  lots  21,  22,  and  23  in  block  65, 
Curtis  &  Clark's  addition  to  Denver,  and  oa 
lots  21,  22,  and  23  in  block  55,  Steck's  addi- 
tion to  Denver,  then  owned  by  him ;  that  the 
description  in  Curtis  &  Clark's  addition  cov- 
ered about  two-thirds  of  the  land  included  in 
tbe  deed  of  trust,  that  in  Steck's  addition 
one-third;  that  it  took  these  descriptions  in 
each  addition  to  cover  the  entire  tract,  which 
was  75  by  125  feet;  that  defendant  Miller 
purchased  this  land  subsequent  to  tbe  record- 
ing of  the  deed  of  trust,  and  that  the  deed  t» 
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bim  provided  that  the  title  conveyed  was  sub- 
ject to  tbls  lien;  that  in  1912  Moses  Hallett, 
as  executor  ol  the  Clayton  wUl,  caused  Wood 
to  purport  to  foreclose  the  deed  of  trust; 
that  Hallett  purported  to  buy  the  property  at 
the  attempted  foreclosure  sale  as  the  benefici- 
ary ;  that  after  his  demise  his  son  Lucius  F. 
Hallett  succeeded  him  as  such  executor  and 
Instituted  this  suit  In  ejectment 

[1]  The  defendant  alleges  that  the  dty  was 
wrongfully  allowed  to  rely  upon  two  separate 
distinct  and  Inconsistent  causes  of  action  in 
one  suit.  The  suit  was  in  ejectment  The 
defendant,  by  cross-compIalnt,  sought  to  quiet 
bis  title  as  against  Hallett.  He  (HaUett)  pre- 
sented a  defense  thereto.  The  dty  lost  in  its 
ejectment  suit.  Miller  in  his  quieting  title 
suit  Whether  he  (Miller)  had  the  right  to 
Inject  that  issue  into  the  ejectment  suit  will 
not  be  determined.  The  court  and  plaintiff 
having  accepted  it  as  an  issue  at  his  initia- 
tion, he  cannot  be  beard  to  complain  because 
it  vras  tried. 

[2]  The*  plaintiff's  answer  to  defendant's 
cross-complaint  set  forth  the  existence  of  the 
note  and  deed  of  trust,  alleging  that  the  note 
was  unpaid;  that  they  constituted  a  valid 
lien  upon  the  property ;  that  Miller's  interest 
in  the  lots  was  acquired  subsequent  to  this 
lien  and  was  made  expressly  subject  thereto, 
etc.  The  defendant  claims  that  as  Hallett, 
and  thereafter  the  city,  pleaded  title  in  fee  in 
the  ejectment  suit  based  upon  the  trustee's 
attempted  foreclosure  evidenced  by  his  pur- 
ported trustee's  deed,  that  they  could  not 
thereafter,  as  a  defense  to  his  quieting  title 
action,  allege  that  the  note  and  deed  of  trust 
were  a  lien  on  the  property ;  that  by  daim- 
ing  ownership  under  the  trustee's  de6d  they 
elected  between  two  inconsistent  remedies, 
and  were  bound  by  this  election,  and  were 
therefore  estopped  from  taking  any  other  po- 
sition, and  daiming  that  the  note  and  deed 
of  trust  are  a  lien  upon  the  property.  The 
authorities  cited  to  sustain  this  contention 
are  not  applicable  to  this  case.  Had  the  de- 
fendant not  Interposed  his  cross-complaint, 
the  issue  to  be  determined  would  have  been 
the  validity  of  the  trustee's  deed  in  which  the 
court  would  only  have  set  aside  the  foreclo- 
sure sale,  or  held  it  for  naught,  probably 
canceled  the  trustee's  deed,  gave  judgment  to 
defendant  for  costs  and  stopped  there.  Tbia 
would  not  have  been  a  determination  of  the 
dty's  right  under  their  note  and  deed  of 
trust,  which,  under  the  ruling  in  Stephens  v. 
Clay,  17  Colo.  489,  30  Pac.  48,  31  Am.  St 
Rep.  328,  would  have  still  remained  a  Hen 
upon  the  lots.  T^here  is  no  selection  of  in- 
consistent remedies  in  the  plaintiff  claiming 
in  appropriate  proceedings  that  it  held  the 
legal  title  through  the  trustee's  deed  as  the 
result  of  the  attempted  sale,  and  that  if  it 
did  not,  upon  account  of  the  invalidity  of  the 
foreclosure  proceedings,  that  then  it  held  an 
equitable  Interest  by  virtue  of  the  original 
deed  of  trust.    Xhe  first  of  these  was  pre- 


sented by  a  suit  in  ejectment;  the  aeoond  by 
replication  to  defendant's  cross-complaint, 
wherein  he  sought  to  quiet  his  title  as  against 
all  claims  of  the  dty.  He  brought  this  latter 
into  the  ejectment  suit,  and  it  was  then  for 
the  court  to  decide  whether  the  city  had  the 
greater  title,  to  wit,  the  fee  by  virtue  of  the 
pretended  foreclosure  which  included  the  less- 
er, or  whether  it  had  the  lesser  interest  rep- 
resented by  its  note  and  deed  of  trust  Un- 
der the  circumstances  disclosed,  it  had  the 
right  to  claim  both.  Stephens  v.  Clay,  17 
Colo.  489,  30  Pac.  43,  31  Am.  St  Bep.  328 ; 
Lewis  v.  Hamilton,  26  Colo.  263,  68  Pac.  196 ; 
E^mpire  R.  &  Cattle  Co.  v.  HoweU,  22  Colo. 
App.  584,  126  Pac.  1096;   27  Cyc.  1493,  1494. 

[3]  The  defendant's  argument  that  the 
proof  shows  the  note  was  paid  Is  without 
merit  The  evidence  is  uncontradicted  that 
at  the  pretended  foreclosure  sale  the  lots 
were  bid  in  by  the  owner  of  the  note  to 
whom  the  trustee's  deed  was  executed;  that 
the  trustee  indorsed  the  amount  of  the  par- 
ported  purchase  price  on  the  note.  There  la 
no  claim  that  payment  was  otherwise  made. 
As  this  purported  sale  was  held  to  be  void, 
and  the  trustee's  deed  ordered  canceled  upon 
account  of  ambiguity  and  insuffldency  of  de- 
scription of  the  property  attempted  to  be 
sold,  the  beneficiary  got  nothing  and  paid 
nothing,  and  the  trustee  received  nothing. 
The  ruling  in  Stephens  ▼.  Clay,  supra,  con> 
trols  this  question. 

[4-6]  It  is  dalmed  that  the  court  erred  In 
allowing  the  city  to  amend  its  pleadings  dur- 
ing the  trial.  The  record  dlsdoses  that  this 
cause  was  tried  with  another  between  the 
parties  pertaining  to  the  same  property.  It 
is  difficult  to  determine  from  this  record  what 
portion  of  this  complaint  applies  to  this  case, 
as  amendments  appear  to  have  been  allowed 
in  both.  That  portion  pertaining  to  the  eject- 
ment pleadings,  if  well  taken,  can  be  elimi- 
nated as  harmless,  for  the  reason  that  the 
defendant  was  successful  on  that  Issue.  By 
amendment  to  its  answer  to  defendant's  cross- 
complaint,  the  dty  was  allowed  to  plead  cer- 
tain facts  which  tended  to  show  that  in  case 
the  trustee's  deed  was  void  that  the  note  and 
deed  of  trust  were  still  a  lien  upon  the  prop- 
erty. A  comparison  between  this  amendment 
and  the  original  replication  convinces  us  that 
all  the  testimony  could  have  been  introduced 
under  the  issues  made  without  this  amend- 
ment The  only  material  difference  was  in 
the  prayer  wherein  the  plaintiff  prayed  that 
the  deed  of  trust  be  decreed  a  present  lien 
upon  the  property.  The  facts  pleaded  in  the 
original  replication,  sustained  by  the  testimo- 
ny, disclose  that  the  dty  was  entitled  to  this 
relief,  for  which  reason  there  was  no  abuse 
of  discretion  in  allowing  this  amendment  dur- 
ing the  trial.-  Sections  81-84,  Kev.  Code  1908. 
When  defendant  objected  to  this  amendment 
as  coming  during  the  trial,  he  was  advised 
by  the  court  that  it  would  be  allowed,  but  U 
he  was  taken  by  suiprise,  or  for  any  other 
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reason  desired,  aacb  reasonable  time  as  he 
luight  require  to  meet  any  Issue  raised  by  the 
amendment  would  be  given  blm.  Be  declined 
to  take  advantage  of  this  privilege,  but  In- 
stead Insisted  that  20  days  be  given  him  to 
plead  thereto.  This  was  refused.  We  find 
no  abuse  of  discretion  In  this  respect 

The  Judgment  is  affirmed. 

Affirmed. 


MIULER  T.  CITY  AND  COUNTX  OP  DEN- 
VER.    (No.  9187.) 
(Supreme  Cionrt  of  Colorado.     June  4,  1017. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  JmoES  «=»39— DisQUAJLuncAtiON— lNra»- 

EST. 

Where  a  will  designated  the  presiding  judge 
of  a  judicial  district,  or  such  person  as  he  may 
appoint,  a  trustee  to  administer  a  trust,  a  judge 
of  such  district,  other  than  the  presiding  jud^e 
and  who  had  not  been  appointed  a  trustee,  is 
not  disqualified  from  deciding  a  case  involving 
such  trust  estate. 

2.  Abatement  and  Revival  iS=>8(2)— Pend- 
itto  Actions— MoBTOAGE  Fobkoloscbe. 

A  mortgage  foreclosure  suit  is  not  precluded 
by  a  pending  ejectment  action  involving  the 
same  property  in  which  defendant  claimed  the 
trust  deed  was  void,  and  plaintiff  sought  to 
have  such  deed  declared  a  lien  upon  the  prop- 
erty if  he  failed  to  establish  a  fee  title. 

3.  MottTQAQES  <S=»412  —  FOBBCLOSUBE  —  EF- 
FECT. 

A  void  mortgage  foreclosure  in  which  plain- 
tiff's predecessor  as  mortgagee  bought  in  the 
property  does  not  prevent  subsequent  fore- 
closure proceedings. 

En  Banc.  Error  to  District  Court,  City  and 
County  of  Denver ;   Charles  C.  Butler,  Judge. 

Action  by  the  City  and  County  of  Denver, 
trustee,  against  Charles  F.  Miller.  Judg- 
ment for  plaintiff,  and  defendant  applies  for 
supersedeas.  Supersedeas  denied,  and  Judg- 
ment affirmed. 

See,  also,  167  Pa&  767. 

Charles  F.  Miller,  of  Denver,  pro  se.  James 
A.  Marsh  and  Jacob  J.  Lleberman,  both  of 
Denver,  for  defendant  in  error. 

HILU  J.  Tills  action  by  tbe  defendant  in 
error  was  upon  a  promissory  note  and  to 
foreclose  a  deed  of  trust  as  a  mortgage  given 
to  secure  its  payment  The  Judgment  was 
as  prayed.  By  the  last  will  and  testament 
of  George  W.  Clayton,  deceased,  title  to  cer- 
tain properties  of  his,  including  the  note  sued 
on,  ultimately  passed  to  the  defendant  in  er- 
ror as  trustee  for  the  uses  and  purposes 
designated  in  his  will.  The  dty  acc^»ted  the 
trust  and  took  title  accordin^y.  its  right 
to  do  so  has  heretofore  been  sustained.  Clay- 
ton V.  Hallett  et  al.,  SO  Colo.  231,  70  Pac.  420, 
69  L.  R.  A.  407,  97  Am.  St  Rep.  117. 

[1]  The  will  provides  for  establishing  and 
maintaining  an  educational  institution  to  be 
known  as  the  Qeorge  W.  Clayton  College,  to 
be  under  the  management  of  a  board  of  trus- 
tees. It  designates  the  presiding  Judge  of 
the  district  court  of  the  Second  Judicial  dis- 


trict, or  such  person  as  be  may  appoint  as 
a  member  of  this  board.  It  also  provider 
that  the  dty,  as  owner  in  trust  of  his  prop: 
erty,  shall  allow  the  income  therefrom  to  go 
to  the  support  of  this  college.  For  these  rea- 
sons, it  Is  urged  that  not  only  the  presiding 
Judge  of  tbe  Second  Judicial  district,  but  Hon. 
C.  C.  Butler,  the  Judge  who  tried  the  case,  as 
well  as  the  other  Judges  of  said  district,  were 
all  disqualified  to  act  upon  account  of  inter- 
est in  the  controversy,  and  the  court  was 
without  Jurisdiction  in  the  premises.  This 
contention  was  not  made  in  the  court  below 
until  after  the  case  had  been  tried,  but  re- 
gardless of  this  It  is  untenal)le.  Judge  But- 
ler was  not  a  member  of  this  board,  and 
hence  was  in  no  respect  interested  in  the  re- 
sult of  the  controversy.  Had  he  been  the 
presiding  Judge,  It  Is  probable  (though  need 
not  be  determined)  that  this  would  not  make 
him  a  party  in  Interest  to  the  extent  of  dis- 
qualifying him  to  try  the  case.  The  weight 
of  authority  is  that  it  would  not  23  Cyc. 
579,680. 

[2J  The  plaintiff  in  error  pleaded  another 
cause  of  action  pending  undetermined  in  this 
court  between  Uie  same  parties,  and  alleged 
that  it  pertains  to  the  same  cause  of  action. 
He  assigns  error  in  the  court's  refusal  to  sus- 
tain this  plea.  The  action  referred  to  was 
in  ejectment.  The  complaint  therein  alleged 
that  the  city  (or  its  predecessor  rather  by 
whom  the  suit  was  brought)  was  the  owner 
of  three  of  the  lots  upon  which  foreclosure 
is  sought  in  this  case.  The  plaintUT  in  error, 
as  one  of  the  defendants  in  the  other  action, 
pleaded  possession  and  ownership.  Ue  also 
filed  a  cross-complaint  wherein  he  sought  to 
quiet  his  title  against  the  dty.  In  answer  the 
dty  set  forth  its  note  unpaid  and  deed  of 
trust,  and  alleged  if  the  foreclosure  proceed- 
ing failed  to  convey  title,  that  the  note  and 
deed  of  trust  were  still  a  lien  upon  the  prop- 
erty. The  dty's  claim  of  ownership  was 
based  upon  a  purported  foreclosure  by  the 
trustee  of  the  deed  of  trust  Involvea  In  the 
present  action.  This  attempted  foreclosure 
was  declared  void  and  set  aside  upon  account 
of  ambiguity  and  insuffldency  in  description. 
The  court  held,  however,  that  the  original 
deed  of  trust  was  in  fuU  force  and  effect,  not 
having  been  foreclosed.  For  these  reasons 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff In  error  MUler  in  the  ejectment  suit  and 
against  him  upon  his  dalm  to  have  his  tiUe 
quieted  against  the  defendant  in  error  as  to 
any  interest  which  it  had  in  the  premises  by 
virtue  of  the  note  and  deed  of  trust  We  can- 
not agree  that  either  of  the  former  suits  In- 
volved the  same  cause  of  action  upon  which 
relief  is  sought  in  this  case. 

[3]  Plaintiff  in  error  insists  that  the  at- 
tempted foreclosure  by  the  trustee  (even 
though  void  and  even  though  the  beneficiary 
who  bid  in  the  property  got  nothing,  and  for 
that  reason  could  not  maintain  a  suit  in 
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ejectment)  determined  the  defendant  in  er- 
ror's rights  In  so  far  as  any  further  relief  was 
•ioncemed  to  establish  It  as  a  lien  upon  the 
iand.  We  cannot  agree  with  this  conclusion. 
Under  the  ruling  in  Stephens  y.  Clay,  17  Colo. 
489,  30  Pac.  43,  31  Am.  St  Rep.  328,  when  ap- 
plied to  the  facts  here,  the  city  had  the  right 
to  have  enforced  Its  lien  as  a  mortgage  In 
order  to  satisfy  the  payment  of  its  note. 

We  cannot  agree  with  counsel  as  to  his  con- 
struction of  the  pleadings  concerning  the 
statute  of  limitations.  When  read  as  a 
whole,  the  original  complaint  alleged  the 
payments  of  Interest  upon  the  note  by  the  de- 
fendant MiUer;  he  purchased  the  lots  sub- 
ject to  the  deed  of  trust  given  to  secure  this 
note,  and  in  so  far  as  foreclosure  proceed- 
ings against  him  are  concerned,  he  had  a 
right  to  keep  the  note  allre  by  paying  the  In- 
terest thereon.  The  pleadings  disclose  that 
the  statute  of  limitations  had  not  yet  com- 
menced to  run  upon  the  note.  This  was 
denied  by  him;  tried  as  an  Issue  and  deter- 
mined adverse  to  bis  contention.  Neither  can 
we  agree  that  the  question  of  election  of  rem- 
edies was  involved. 

Perceiving  no  prejudicial  error,  the  appli- 
cation for  supersedeas  will  be  denied,  and  the 
judgment  athrmed. 

Supersedeas  denied;   judgment  aifirmed. 


MILLIKEN  y.  NBIL.    (No.  8735.) 

(Supreme   Court   of  Colorado.     July  2,   1917. 
Kehearing  Denied  Oct.  8,  1917.) 

ExcHANoe  OP  Propebty  «=>8(4)— Rescission 
—Evidence — StrrFiciENCT. 
Where  the  evidence  raises  a  doubt  whether 
rescission  of  a  contract  for  exchange  of  proper- 
ties was  sought  because  of  a  mistake  in  the  con- 
tract or  because  a  heavy  frost  damaged  the 
property,  rescission  is  properly  denied. 

En  Banc.    Error  to  Court  of  Appeals. 

Action  by  William  B.  Mllliken  against 
Gilbert  R.  Nell.  To  review  a  Judgment  of 
the  Court  of  Appeals  (27  Colo.  App.  645, 
150  Pac.  326)  affirming  a  judgment  for  de- 
fendant,   plaintiff    brings    error.      Affirmed. 

John  B.  Smith  and  H.  B.  Woods,  both  of 
Denver,  for  plaintiff  In  error. 

HII/L,  J.  This  writ  is  to  review  a  Judg- 
ment of  our  Court  of  Appeals  affirming  a 
judgment  of  the  district  court  of  Teller  coun- 
ty. The  action  grows  out  of  a  written  con- 
tract for  an  exchange  of  properties.  The 
plaintiff  in  error,  MllUken.  who  was  plain- 
tiff In  the  trial  court,  owned  certain  lots, 
eta,  In  CMpple  Creek.  The  defendant,  Nell, 
owned  a  ten-acre  orchard  near  Grand  Junc- 
tion. Some  weeks  after  the  exchange  of 
deeds  as  provided  in  the  contract  and  aftei* 
each  bad  taken  possession,  Mllliken  brought 
this  smlt  to  rescind  and  to  secure  a  recon- 
veyance.    Trial  was  to  the  court,  which  re- 


sulted in  a  judgment  for  the  defendant.  This 
was  affirmed  by  the  Court  of  Appeals. 

The  contract  for  the  exchange  recites  that 
there  was  a  mortgage  (which  plaintiff  as- 
sumed) of  $3,000  upon  the  ten-acre  tract, 
$2,000  of  which  the  contract  states  was  pay- 
able in  1912,  and  $1,000  in  1913.  The  con- 
tract also  provided  that  the  defendant  was 
to  pay  all  taxes  upon  the  ten  acres  up  to 
and  including  the  year  1909.  The  defend- 
ant's '  deed  to  the  plaintiff  made  the  title 
subject  to  two  trust  deeds  to  secure  a  total 
of  $3,075,  also  subject  to  the  taxes  for  1909 ; 
$2,075  of  this  indebtedness  was  due  in  May. 
1910.  The  alleged  grounds  upon  which 
plaintiff  claims  the  right  to  retsdnd  are  that 
the  indebtedness  which  the  title  was  to  be 
subject  to  was  $75  more  than  the  contract 
provided,  and  that  $2,075  was  due  In  1910, 
whereas  the  contract  provided  that  the  first 
amount  due  was  $2,000  In  1912.  The  de- 
fendant pleaded  knowledge  upon  behalf  of 
the  plaintiff  of  the  facts  above  outlined  ac 
and  prior  to  the  exchange  of  deeds  and  a 
waiver  by  plaintiff  of  the  provisions  of  the 
contract  pertaining  to  these  differences,  and 
that  the  deeds  expressed  the  ultimate  agree- 
ment between  them,  etc.  This  defense  was 
sustained  by  the  trial  court  and  affirmed  by 
the  Court  of  Appeals.  A  careful  exami- 
nation of  the  record  convinces  us  that  there 
is  competent  testimony  to  sustain  the  find- 
ing. The  evidence  was  commented  upon  at 
length  by  the  Court  of  Appeals.  Mllliken  v. 
Nell,  27  Colo.  App.  545,  150  Pac.  326. 

Counsel  criticizes  the  opinion  of  the  Court 
of  Appeals  because  limited  to  a  discussion 
of  the  testimony  pertaining  to  the  maturity 
of  $2,075  of  the  indebtedness  In  1910,  when 
the  contract  provided  that  none  of  It  was 
payable  until  1912,  and  then  only  $2,000. 
In  answer  to  this.  It  Is  sufficient  to  say 
that  all  the  testimony  applies  alike  to  all 
three  questions.  They  were  all  set  forth  In 
the  deed  different  than  In  the  contract  The 
testimony  discloses  that,  If  the  plaintiff 
waived  one,  he  waived  all  three.  Such  was 
the  holding.  The  only  thing  we  might  add, 
not  mentioned  by  the  Court  of  Appeals, 
would  be  that  the  testimony  discloses,  that 
shortly  after  this  exchange  there  came  a 
very  heavy  frost  In  the  valley;  that  there 
had  been  no  arrangements  for  the  protection 
of  this  orchard  by  smudging;  that  upon  ac- 
count thereof  the  fruit  crop  for  that  year 
was  ruined ;  that  upon  account  of  the  general 
destruction  of  the  fndt  In  that  yldnlty  the 
prices  of  land  had  depreciated  very  much 
very  suddenly;  that  thereafter  the  plaintiff 
secured  the  opinion  of  parties  as  to  the  value 
of  this  orchard,  who  placed  it  all  out  of  pro- 
portion to  that  which  had  been  fixed  by 
other  parties  at  his  solicitation  prior  to  his 
agreement  to  make  the  exchange.  When 
the  plaintlfrB  testimony  Is  scrutinized.  It 
leads  one  to  conjecture  whether  these  facts 
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may  not  have  been  the  oontroUlng  factor  in 
his  mind .  concerning  his  right  to  rescind, 
rather  than  that  he  did  not  knowingly  and 
wllllugly  make  the  exchange  upon  the  terms 
represmted  by  the  deeds  as  the  ultimate  con- 
tract between  them. 

The  Judgment  of  the  Court  of  Appeals,  as 
well  as  that  of  the  district  court,  is  affirmed. 
A  remittitur  will  issue  direct  to  the  district 
court. 

Affirmed. 


McLENNON  v.  WHITNEY-STBEN  CO.  et  aL 
(No.  8581.) 

(Snpreme   Court  of  Colorado.     June  4,   1917. 
Behearing  Denied  Oct  8,  1917.) 

1.  Master  and  Servant  fl=>137(l)— Injubies 
TO  Skrvant^-Negliobnce. 

Plaintiff,  a  carpenter  in  a  tower,  while  tak- 
ing measurements,  leaned  his  head  and  part  of 
his  body  out  into  an  unguarded  elevator  shaft. 
The  descending  hoist  or  car  on  which  the  fore- 
man of  bricklayers  was  riding  struck  and  in- 
jured him.  Heid  that,  as  plaintiff  was  beneath 
the  hoist  and  so  out  of  sight,  the  foreman  was 
not  guilty  of  negligence  in  failing  to  observe  him 
and  protect  him  from  injury. 

2.  Master  and  Servant  ■©=5236(1)— In jubies 
TO  Servant — Contributobt  Neolioenoe. 

An  employ^  is  guilty  of  contributory  negli- 
gence which  wUl  defeat  his  right  to  recover  for 
injuries  sustained  when  such  injuries  substan- 
tially resulted  from  danger  so  obvious  and  dan- 
gerous that  a  reasonably  prudent  man  would 
have  avoided  it  U  in  his  power;  it  being  the 
doty  of  a  servant  to  exercise  ordinary  reasonable 
care. 

3.  Master  and  Servant  «=>247(1)— Injuries 

TO    SEBVANT^-CONTBIBtrrOBT    NEaLlOENOE. 

The  contributory  negligence  of  a  servant  will 
bar  recovery  where  the  negligence  of  the  master 
consisted  merely  in  the  breach  of  ordinance  or 
statutory  duty,  and  the  servant's  contributory 
negligence  was  the  proximate  cause  of  the  in- 
jury. 

4.  MAEnuB  AND  Servant  «=>289(39)— iNJtr- 
Bixs  TO  Servant— Pbovinck  of  Court  and 
Jury— NoNStHT. 

Where  it  affirmatively  appears  from  a  serv- 
ant's own  evidence  that  his  contributory  negli- 
gence was  the  proximate  cause  of  the  injury,  it 
is  the  duty  of  the  court  to  sustain  a  motion  for 
nonsuit;  the  question  of  the  servant's  right  to 
maintain  the  action  being  a  question  of  law. 

6.  Evidence  €=>588— Conflict  of  Phtsical 
Facts— Testimony. 
Where  an  employe  in  a  tower  in  which  there 
was  an  elevator  shaft  testified  that  he  looked, 
but  did  not  see  the  elevator  when  he  extended  his 
head  and  body  over  the  shaft,  such  testimony 
may  he  disregai^led  as  in  conflict  with  the  facts; 
it  appearing  that  the  cage  platform  was  but  a 
few  feet  above  his  head. 

6.  Master  and  Servant  «=>281(12)— Injubies 
to  Servant— Contbibutoby  Neglioence. 
In  an  action  by  a  carpenter  working  in  a 
tower  who  was  injured  by  descending  elevator 
which  struck  him  when  he  was  leaning  over  into 
the  shaft,  evidence  held  to  show  that  the  carpen- 
ter's own  contributory  negligence  was  the  prox- 
imate cause  of  the  injur;,  and  hence  nonsuit  was 
properly  granted;  the  employer's  negligence  be- 
ing the  mere  failure  to  protect  the  shaft  as  re- 
quired by  ordinance. 


En  Banc.     Error  to  District  Court,  City, 
and  County  of  Denver ;  Qreeley  W.  Whitford, 
Judge. 

Action  by  John  A,  McLennon  against  the 
Whltoey-Steen  Company  and  others.  There 
was  a  Judgment  for  defendants,  and  plaintlfl 
brings  error.    Affirmed. 

John  T.  Bottom  and  Mllnor  E.  Cleaves,' 
both  of  Denver,  for  plaintiff  in  error.  Rog- 
ers, Ellis  &  Johnson,  of  Denver  (Pierpont 
Fuller,  of  Denver,  of  counsel),  for  defendant 
In  error  Daniels  &  Fisher  Stores  Co.  Goudy, 
Twltchell  &  Burkhardt,  H.  R.  Kaus,  and  £i. 
P.  Stelnhauer,  all  of  Denver,  for  defendants 
In  error  Whltney-Steen  (Company  and  T.  O. 
Anderson. 

GARBJGUBS,  J.  In  February,  1911,  the 
Whltney-Steen  Company  was  engaged  In 
erecting  a  tower  for  the  Daniels  &  Fisher 
Stores  Company  in  Denver.  An-  elevator 
shaft  through  which  a  hoist  was  operated  for 
carrying  materials  used  In  the  work  was  con- 
structed from  the  basement  to  the  twenty- 
third  floor  in  the  tower.  The  wellholes  or 
openings  on  the  different  floors  through 
which  the  elevator  passed  were  not  protected 
by  any  fence  or  barrier,  and  the  cage  or  ele- 
vator was  simply  a  platform. 

On  the  morning  of  February  7,  1911,  Mc- 
Lennon, a  carpenter,  and  Dixon,  a  fellow 
workman,  were  preparing  forms  for  concrete 
on  the  elgliteenth  floor,  and  later  McLennon 
went  to  the  nineteenth  floor  to  do  some  work 
around  the  hoist  shaft,  where  he  got  down 
on  his  knees,  and  In  reaching  over  to  take 
a  measurement  leaned  his  head  and  part  of 
bis  body  out  Into  the  shaft.  The  floors  are 
only  nine  feet  apart,  and  the  cage  wiis  stand- 
ing directly  above  him  at  the  twentieth  floor. 
While  he  was  in  this  position,  Anderson,  fore- 
man of  the  bricklayers,  got  on  the  elevator 
to  go  to  the  basement,  and  while  descending 
it  struck  McLennon  on  the  back  of  the  bead, 
as  he  was  leaning  over  into  the  shaft,  there- 
by inflicting  serious  and  permanent  injuries. 

The  acts  of  negligence  alleged  In  the  com- 
plaint as  causing  the  injuries  are  failure  to 
fence  around  the  elevator  shaft  as  required 
by  the  Denver  city  ordinance,  and  that  An- 
derson, who  was  riding  on  the  elevator, 
should  have  seen  plaintiff  and  avoided  the 
accident. 

At  the  close  of  plaintiff's  evidence,  the 
court  nonsuited  him  upon  the  grounds  that, 
regardless  of  the  condition  of  the  elevator 
shaft  and  the  ordinances  of  the  dty^  he  was 
guilty  of  contributory  negligence  in  project- 
ing bis  body  out  into  the  elevator  shaft,  and 
that  the  Injuries  would  not  have  occurred 
except  for  such  negligent  act  of  plaintiff. 

The  ordinance  provides: 

"Hoiiti  and  Elevator g—WdlhoUg  to  6e  Ovard- 
ed.— All  buildings  in  course  of  construction,  and 
in  all  buildings  having  elevators  intended  for 
freight  lifts  omy,  and  not  constructed,  protected 
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and  operated  as  required  for  passenger  elevators, 
it  shall  be  unlawful  to  use  hoists  and  elevators 
for  hoisting  materials,  etc.,  in  any  such  building 
or  buildings,  unless  the  wellholes  or  openings 
for  such  elevators  or  hoists,  on  each  and  ev- 
ery floor  of  the  building,  shall  be  closed  with 
|niard  rails  composed  of  boards  placed  six  (6) 
inches  apart,  to  a  height  of  five  (o)  feet,  with  a 
gate  or  doorway  swinging  outward  from  the 
elevator,  and  such  other  safety  or  equivalent  ap- 
pliances as  shall  be  necessary  for  the  protection 
of  life  and  limb." 

"The  case  Is  brought  here  to  review  the 
Judgment  of  the  lower  court. 

[1]  1.  The  question  regarding  Anderson's 
failure  to  see  plaintiff,  or  to  anticipate  that 
he  would  be  In  his  perilous  position,  is  not 
difficult.  The  answer  to  that  contention  is 
that  Anderson  was  on  top  of  the  cage  and 
plaintiff  out  of  sight  underneath  It. 

[2]  2.  Plaintiff,  as  a  basis  of  his  cause  of 
action,  relies  upon  the  violation  of  the  city 
ordinance,  which  is  admitted.  This  Involves 
the  consideration  of  two  questions:  First, 
contributory  negligence  as  a  defense;  and, 
second,  the  limitation.  If  any,  placed  upon 
this  defense  by  the  dty  ordinance,  that  Is, 
can  this  defense  be  relied  upon  when  the 
negligence  of  the  employer  consists  merely 
in  the  violation  of  a  city  ordinance?  The 
simplest  and  most  logical  way  of  disposing 
of  these  questions,  is  to  state  three  general 
rules  of  law  applicable  to  the  undisputed 
facts: 

(1)  The  general  rule  relating  to  the  doc- 
trine of  contributory  negligence  of  employ^ 
as  applicable  to  the  facts  in  this  case  Is  well 
stated  in  counsel's  brief,  as  follows: 

"An  employ^  is  guilty  of  contributory  negli- 
gence, which  will  defeat  his  right  to  recover  for 
injuries  sustained  in  the  course  of  his  employ- 
ment, when  such  injuries  substantially  resulted 
from  danger  so  obvious  and  threatening  that  a 
reasonably  prudent  man,  under  similar  circum- 
stances, would  have  avoided  them  if  in  his  pow- 
er to  do  so. 

"Or,  to  state  the  propositim  in  another  way: 
To  render  a  master  liable  for  injuries  to  his 
servant,  the  latter  must  have  exercised  ordinary 
and  reasonable  care,  and  if  the  injured  party 
might,  by  the  exercise  of  ordinary  and  reason- 
able care  under  the  circumstances,  have  avoided 
the  consequence  of  defendant's  negligence,  he 
cannot  recover." 

See  Behrens  \.  Bailway  Co.,  6  Colo.  400; 
Lord  v.  Pueblo  S.  &  R.  Co.,  12  Colo.  390,  21 
Pac.  148 ;  Jackson  v.  Crllly,  16  Colo.  103,  26 
Pac.  331 ;  Railway  Co.  v.  Ryan,  17  Colo.  98, 28 
Pac.  79;  Last  Chance  Co.  v.  Ames,  23  Colo. 
167,  47  Pac.  382;  Iowa  G.  M.  Co.  v.  Dlefen- 
thaler,  32  Colo.  391,  76  Pac.  981;  Orphan 
Belle  Co.  V.  Pinto  M.  Co.,  85  Colo.  564,  85 
Pac.  323 ;  Union  C.  &  C.  Co.  v.  Sundberg,  36 
Colo.  8,  85  Pac.  319;  Western  Union  Co.  v. 
Olsson,  40  Colo.  264,  90  Pac.  841 ;  Blkton  Co. 
V.  SulUvan,  41  Colo.  241,  92  Pac.  679 ;  Sagers 
V.  Nuckolls,  3  Colo.  App.  95,  32  Pac.  187; 
Acme  Co.  v.  Mclver,  5  Colo.  App.  267,  38  Pac. 
696;  Hough  v.  Railway  Co.,  100  U.  S.  213,  25 
L.  Ed.  612;  Northern  P.  R.  Co.  v.  Herbert, 
116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755 ; 
Goodlett  T.  liouisvUle  By.,  122  D.  S.  301,  7  i 


Sup.  Ct.  1254,  30  L.  Ed.  1230;  Kane  v.  North- 
ern Cent.  Ry.  Co.,  128  V.  S.  91,  9  Sup.  Ct.  16, 

32  L.  Ed.  339;  Dlst.  of  Columbia  v.  McEUI- 
gott,  117  U.  S.  621,  e  Sup.  Ct  884,  29  L.  Ed. 
946;   Smith  v.  Van  Sclver,  68  N.  3.  Law,  190, 

33  Atl.  390;  McCarthy  ▼.  Lehigh  Co.,  48 
Minn.  533,  51  N.  W.  480. 

[3]  (2)  The  doctrine  of  contributory  Dili- 
gence as  a  defense  applies,  and  bars  a  recov- 
ery where  the  negligence  of  the  employer  con- 
sists merely  In  the  breach  of  some  ordinance 
or  statutory  duty  and  the  contributory  negli- 
gence of  the  employ^  Is  the  proximate  cause 
of  the  Injury.  Victor  Coal  Co.  t.  Mulr,  20 
Colo.  320,  38  Paa  378,  26  L.  B.  A.  435,  46 
Am.  St  Rep.  299 ;  D.  &  R.  G.  Co.  v.  Gannon, 
40  Colo.  195,  90  Pac.  853,  U  L.  R.  A.  (N.  S.) 
216 ;  Dresser  on  Employes'  LlablUty,  pp.  248, 
697,  and  cases  cited. 

[4]  (3)  Where  it  affirmatively  appears 
from  plaintiff's  evidence  that  his  negligence 
was  the  proximate  cause  of  the  Injury,  it 
becomes  the  duty  of  the  court,  upon  motion  for 
nonsuit,  to  dedlare  as  a  question  of  law  that 
the  action  cannot  be  maintained.  Behrens  ▼. 
Railway  Co.,  6  Colo.  400;  Lord  v.  Pueblo  S. 
&  R.  Co.,  12  Colo.  390,  21  Pac.  148 ;  Jackson 
V.  Crllly,  16  Colo.  103,  26  Pac.  331 ;  Railway 
Co.  ▼.  Ryan,  17  Colo.  98,  28  Pac  79 ;  Union 
C.  &  O.  Oo.  V.  Sundberg,  36  Colo.  8,  85  Pac. 
319 ;  Mau  V.  Morse,  3  Colo.  App.  359,  33  Pa& 
283. 

[6]  3.  Applying  the  foregoing  principles  to 
the  undisputed  facts,  plaintiff,  as  a  matter  of 
law,  cannot  recover.  Proof  that  he  was  guil- 
ty of  contributory  negligence,  except  for 
which  the  accident  would  not  have  happened 
destroyed  his  prima  fade  case.  He  knew  the 
elevator  was  In  constant  operation  carrying 
supplies,  and  was  apt  to  move  at  any  moment 
The  floors  were  only  nine  feet  apart,  and 
the  cage  platform  in  plain  view  but  a  few  feet 
from  his  head ;  also  the  absence  of  the  rope 
in  the  shaft  advised  him  that  the  elevator 
was  above.  PlaintifTs  testimony  that  he 
looked  up  and  did  not  see  the  elevator  can- 
not be  accepted  as  against  the  physical  facta 
that  It  was  there,  in  plain  view,  only  a  few 
feet  from  his  head.  The  legal  effect  and 
value  of  such  evidence  may  be  determined 
by  the  court  as  a  matter  of  law.  When  plain- 
tiff voluntarily  thrust  his  head  into  the  eleva- 
tor shaft  under  the  then  existing  conditions, 
he  was  Inviting  almost  certain  deatli,  and 
guilty  of  contributory  negligence  which  was 
the  proximate  cause  of  his  Injury.  As  la 
said  in  the  Mau  Case: 

"If  a  man  in  his  sound  senses,  with  his  eyes 
open,  voluntarily  and  deliberately,  even  if  care- 
lessly, thrust  himself  into  the  jaws  of  death,  we 
know  of  no  theory  upon  which  any  one  can  bo 
held  responsible  for  the  consequences  of  his  act 
but  himself." 

[6]  4.  We  are  of  the  opinion  that  plalntlfra 
contributory  negligence  was  the  proximate 
cause  of  his  injury.  Mau  v.  Morse,  3  Colo. 
App.  369,  33  Pac.  283?  Victor  Coal  Co.  v. 
Mulr,  20  Colo.  820.  38  Pac.  378,  26  L.  R.  A. 
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435, 40  Am.  St  Rep.  299 ;  Miirpby  v.  Webster, 
151  Mass.  121,  23  X.  E.  842;  Deguan  v.  Joiv 
dan,  164  Mass.  84,  41  N.  E.  117. 

5.  Plaintiff,  as  a  natter  of  law,  being  guil- 
ty of  contributory  negligence  according  to  his 
own  evidence,  wliich  was  tbe  proximate  cause 
of  tbe  Injury,  and  the  city  ordinance  being 
no  limitation  upon  the  defense  of  contribu- 
tory negligence  in  this  case,  the  judgment  of 
nonsuit  was  T\gb.t.  This  opinion,  howeyer,  is 
limited  to  the  facts  disclosed  In  this  case, 
viz.:  That  the  employ^  was  guilty  of  con- 
tributory negligence  which  was  the  proii- 
niate  cause  of  his  injury,  and  the  only  negli- 
gence of  the  employer  was  the  mere  violation 
of  a  city  ordinanee.  Upon  the  question  of  as- 
sumption of  risk  by  the  employs  or  where  his 
negligence  consists  in  remaining  at  work  un- 
der known  dangerous  conditions,  and  the 
only  negligence  of  the  employer  is  the  mere 
violation  of  some  statute  or  city  ordinance, 
we  express  no  opinion. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

Affirmed. 


McNDLTY  v.  DfRHAM.     (No.  8610.) 

(Supreme   Court   of   Oolorado.     June  4,   1917. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  Fraud  «=5>41— Complaint— StJmoiBNOT. 

In  an  action  for  damages  for  fraud  and  de- 
ceit in  an  exchange  of  real  estate,  the  complaint, 
setting  forth  the  representations  made,  and  al- 
leKing  that  they  were  untrue,  that  defendant 
when  he  made  tiiem  knew  they  were  false,  tliat 
plaintiff  knew  nothing  of  their  falsity,  that  de- 
fendant intended  that  plaintiff  should  rely  upon 
tbe  representations,  and  that  plaintiff  believing 
them  to  be  true  relied  and  acted  upon  tbem  to 
bis  damage,  was  safficient. 

2.  Tbial  «=252(1)  —  Instbuctions  —  lestus 
Not  Stjppobted  by  Pboof. 

The  court  should  not  submit  an  issue  upon 
which  there  is  no  proof. 

3.  Pbaud  «=»58(1)  —  Action  fob  Damages  — 
SuFFioiENCT  of  Evidence. 

In  an  action  for  damages  for  fraud  and  de- 
ceit regarding  the  title  to  land  received  in  ex- 
change, evidence  held  insufficient  to  support  the 
verdict  for  plaintiff. 

4.  Fraud  ^928— Action  fob  Dakaqbs— Sur- 
FiciENCY  OF  Evidence. 

In  an  action  for  damages  for  fraud  and  de- 
ceit regarding  title  to  land  received  in  exchange, 
plaintiff  was  not  entitled  to  recover  merely  be- 
cause the  certificate  of  abstract  did  not  speak 
the  truth  and  he  lost  the  title  thereby. 

Hill  and  Scott,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Ciourt,  Pueblo 
County ;  J.  D.  Ilizer,  Judge. 

Action  by  S.  R.  Durham  against  Charles 
N.   McNnlty.     Judgment  for   plaintiff,   and' 
defendant  brings  error.     Reversed  and  re- 
manded. 

This  action,  brought  by  S.  R.  Durham,  as 
pUiintlff,  against  Charles  N.  McNulty,  is 
based  on  fraud  and  deceit — alleged  mis- 
representations— of  McNulty,  In  an  oral 
contract  for  an  exchange  of  real  estate  by 


whlcta  Durham  gave  his  house  and  lot  In 
Pueblo  to  McNulty  for  a  tract  of  land  in 
Christian  county.  Mo.  Durham  was  a  prac- 
ticing attorney  in  Missouri  before  coming  to 
Colorado.  Defendant  was  a  merchant  in  the 
dty  of  Ordway,  and  the  parties  were  brought 
together  by  one  Kidder,  a  real  estate  agent. 
The  complaint  alleges:  That  September 
19,  1913,  McNulty  represented  to  plaintiff 
that  he  owned  a  farm  of  80  acres  in  Chris- 
tian county.  Mo.;  that  he  had  fee-simple 
title,  free  and  dear  of  all  Incumbrances,  tax- 
es, or  other  liens,  and  exhibited  an  abstract 
of  title  In  usual  form,  certified  as  containing 
a  correct  and  complete  abstract  of  every- 
thing affecting  tbe  title;  that  the  last  cer- 
tificate, dated  AprU  28,  1913,  certified  that 
the  taxes  were  paid  in  full,  and  showed  a 
clear  and  perfect  title  to  the  property  in  one 
William  Oldfleld ;  that  defendant  produced 
and  exhibited  a  warranty  deed  executed  by 
Oldfleld  with  a  blank  space  left  In  which  to 
write  the  name  of  the  grantee,  and  represent- 
ed that  he  bad  purchased  the  property  from 
Oldfleld  and  received  the  deed  with  full  au- 
thority to  write  or  have  written  in  the  name 
of  any  grantee  he  might  wish ;  that  defend- 
ant said  he  bad  not  seen  the  property  him- 
self, and  proposed  to  exchange  it  for  plain- 
tlfTs  equity  In  the  Pueblo  house  and  lot, 
which  was  worth  $1,250;  that  defendant 
guaranteed  the  farm  was  as  represented  and 
that  no  liens  had  attached  since  making  the 
abstract;  that  plaintiff  upon  Inquiry  ascer- 
tained that  defendant  was  a  reliable  mer- 
chant and  business  man  of  Ordway,  and  be- 
lieving and  relying  upon  the  truthfulness  of 
his  statements  and  representations  as  to  tbe 
character  and  title  of  the  farm,  as  well  as 
upon  tbe  genuineness  and  bona  fides  of  the 
abstract,  he  (plaintiff)  was  Induced  to  make 
and  did  make  the  exchange  by  delivering 
a  warranty  deed  of  his  equity  in  the  Pueblo 
property  to  the  defendant  and  receiving  in 
exchange  therefor  the  deed  executed  by  Old- 
field.  It  is  then  alleged:  That  at  the  time 
of  the  exchange  defendant  had  no  claim, 
right,  title  or  Interest  in  or  to  any  part  of  the 
Missouri  farm,  neither  did  Oldfleld  at  the 
time  he  executed  tbe  deed.  That  the  ab- 
stract was  in  two  parts,  the  first  l)eing  made 
by  an  abstractor  named  Adams  and  the  cer- 
tificate being  dated  July  17,  1902.  That  tbe 
second  part  consisted  of  one  certificate  as 
follows: 

"No  sheets  have  been  added  to  this  abstract 
since  the  above_  date.  No  other  conve.vaaces, 
judgments  or  liens  of  record  since  said  date 
except  as  herein  set  forth.    Taxes  paid  in  full. 

"Witness  my  hand  this  28th  day  of  April, 
1913,  at  4:15  o'clock  p.  m.  Henry  C.  Pratt. 
Abstract  Maker." 

That  this  last  certificate  was.  fictitious, 
untrue,  false,  fraudulent,  and  a  forgery,  de- 
signed and  exhibited  for  thp  purpose  of 
cheating  and  defrauding  plaintiff.  That 
there  was  no  such  abstract  maker  as  Henry 
C.  Pratt  In  Christian  county,  Mo.,  at  that 
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or  any  other  time.  That  In  fact  between 
July  17,  1902.  and  April  28*  1913,  the  land 
had  been  sold  for  taxes  to  one  Cbbb,  who 
became  the  owner  by  virtue  of  tax  sales. 
That  plaintiff  did  not  discover  the  fraud 
practiced  jipon  him  until  December,  1913, 
when  he  was  Informed  that  the  land  had 
been  sold  for  taxes  and  was  owned  by  Cobb. 
That  defendant,  In  making  the  alleged  false 
representations,  was  guilty  of  malice,  fraud, 
and  willful  deceit.  That  defendant  has  not 
been  prosecuted  nor  WMivlcted  in  a  criminal 
proceeding  or  action  for  the  wrong,  malice, 
fraud,  and  willful  deceit  so  perpetrated  upon 
plaintiff,  nor  is  any  criminal  action  pending 
against  him  on  account  thereof,  and  plain- 
tiff offers  to  return  the  deed,  and  prays  dam- 
ages In  the  sum  of  $1,250  and  $500  exemplary 
damages  and  for  a  finding,  decree,  and  judg- 
ment that  defendant  was  guilty  of  malice, 
fraud,  and  willful  deceit  In  the  statements 
and  representations  made  and  held  out  to 
plaintiff  as  to  the  character  and  extent  of 
his  title  to  the  Missouri  farm  and  in  exhibit- 
ing a  false  abstract  of  title  thereto ;  that  uppn 
such  finding.  Judgment,  order,  and  decree, 
plaintiff  have  a  body  execution  against  de- 
fendant upon  which  he  may  be  committed  to 
Jail  as  provided  by  law. 

The  court  instructed  the  jury  that  plaintiff 
based  his  claim  for  damages  upon  the  ground 
that  he  was  induced  to  enter  into  the  ex- 
change by  fraud  and  false  representations 
on  tfie  part  of  the  defendant;  that  plaintiff 
claimed  at  the  time  the  trade  was  made  that 
defendant  represented  to  him  that  he  (de- 
fendant) bad  a  good  title  to  the  Missouri 
farm  and  there  were  no  liens  outstanding 
against  it  except  as  shown  by  the  abstract; 
that  defendant  In  fact  had  no  title  to  the 
property,  that  it  had  been  sold  for  taxes 
prior  to  the  exchange,  that  some  person  oth- 
er than  defendant  owned  It,  and  that  the 
plaintiff  got  nothing  by  the  trade;  that  de- 
fendant in  his  answer  admitted  making  the 
trade,  but  denied  that  he  made  any  misrepre- 
sentations in  reference  to  the  title,  and  the 
Jury  were  instructed  that  if  they  found  from 
the  evidence  on  the  trial  that  defendant  rep- 
resented to  plaintiff  that  he  was  the  owner 
of  the  Missouri  farm,  and  produced  and  fur- 
nished what  purported  to  be  an  abstract  of 
title,  and  further  found  from  the  evidence 
that  plaintiff,  relying  upon  the  truthfulness 
of  these  representations  and  the  correctness 
of  the  abstract,  was  Induced  to  and  did  con- 
vey to  defendant  his  property  for  the  deed 
to  the  Missouri  farm  and  made  the  exchange 
without  investigation,  relying  upon  the  truth- 
fulness of  defendant's  representations,  and 
further  found  that  at  the  time  defendant 
made  said  representations,  if  he  made  them, 
and  produced  such  abstract,  and  at  the  time 
of  the  exchange,  the  representations  made 
by  defendant,  If  he  made  them,  were  false, 
and  that  he  had  no  title  to  the  Missouri 
farm  and  conveyed  none  to  plaintiff,  and 
that  defendant  at  the  time  of  making  the 


representations  knew  them  to  l>e  false,  or 
made  them  without  knowing  them  to  be  true, 
with  the  intention  of  having  plaintiff  rely 
upon  their  truthfulness,  then  they  should 
find  for  plaintiff  and  assess  his  damages  at 
whatever  sum  they  might  find  from  the  evi- 
dence was  the  reasonable  value  of  the  Pueb- 
lo property;  that  If  they  found,  however, 
from  the  evidence,  that  the  defendant  made 
no  such  representations  to  plaintiff  as  to  the 
title  of  the  Missouri  farm,  and  that  the  con- 
tract was  entered  into  by  both  parties,  each 
having  fairly  represented  his  property  to  the 
other,  then  the  verdict  should  be  for  the  de- 
fendant. The  Jury  returned  the  following 
verdict: 

"We  the  jury  find  the  issues  herein  joined  for 
the  plaintiff  and  against  the  defendant  Charles 
N.  McNulty,  and  assess  his  damages  in  the  sum 
of  $375.00." 

The  court  disregarded  tlie  verdict  and  en- 
tered Judgment  non  obstante  verdicto  in  the 
sum  of  $1,220. 

Plaintiff  and  his  son  were  the  only  witness- 
es for  plaintiff  who  testified  to  the  transac- 
tion.   Plaintiff  testified: 

September  19,  1913,  exchanged  with  Mc- 
Nulty my  house  and  lot  In  Pueblo  for  the  80- 
acre  farm  in  Missoari.  My  equity  was  worth 
$1,250.  He  told  me  the  Missouri  farm  was  25 
miles  from  Sprinefield;  said  he  bad  never  seen 
it  and  knew  nothing  about  it  personally;  that 
it  was  free  and  clear  of  all  incumbrances;  that 
be  had  a  deed  In  blank  from  Oldfield,  and  when 
we  traded  simply  put  in  my  name  as  grantee. 
I  examined  the  abstract  be  gave  me  at  that  time 
and  relied  upon  it  About  December  20,  1913^ 
I  learned  that  the  land  had  been  sold  for  tax- 
es. The  property  when  it  was  exchanged  to  me 
had  been  sold  for  taxes  sgainst  Oldfield  before 
the  last  certificate  on  the  attract.  The  title  in 
fact  stood  in  Cobb.  The  first  certificate  to  the 
abstract  was  made  by  Adams  in  1902,  the  last 
entry  of  which  shows  the  property  was  deeded 
September  17,  1901,  to  Oldfield.  The  Pratt  cer- 
tificate, made  April  20,  1913,  shows  no  entries 
and  certifies  that  the  taxes  were  paid.  In  this 
regard  it  does  not  state  the  truth.  The  land  had 
been  sold,  after  it  was  conveyed  to  Oldfield,  for 
taxes.  Kidder  got  to  talking  with  my  boy  about 
trading,  and  he  and  McNuIty  came  to  my  office 
one  morning  together  and  proposed  a  trade.  I 
said:  "I  will  have  to  investigate  before  we  talk." 
Kidder  had  asked  me  before  if  he  could  not  sell 
my  property.  I  said:  "If  you  find  a  purchaser, 
it  is  all  right."  Never  had  seen  McNulty  be- 
fore. We  did  not  make  the  trade  then.  They 
came  back  in  the  afternoon  and  we  traded. 
When  they  came  back,  they  had  an  abstract 
which  they  showed  me,  and  Kidder  says:  "You 
know  enough  about  Missouri  that  land  within 
25  miles  of  Springfield  could  not  be  worth  less 
than  $25  an  acre."  I  said:  "Yes,  I  know  that." 
McNulty  guaranteed  that  everything  was  all 
right  and  that  the  abstract  showed  a  clear  title. 
We  went  ahead  and  made  the  exchange,  and  I 
received  the  deed  he  had  at  that  time  from  Old- 
field  to  the  Missouri  farm  and  deeded  him  my 
Pueblo  property. 

Plaintiff's  son  testified: 

McNulty  said  he  would  like  to  trade  that  land 
in  Missouri  for  the  equity.  Kidder  had  been  in 
and  out  of  the  office  several  times  before,  re- 
garding the  trade.  He  introduced  McNulty,  who 
said  he  had  never  seen  the  land.  They  came 
first  in  the  morning,  and  Kidder  took  McNulty 
out  to  look  at  the  house,  and  they  came  back 
in  the  afternoon.  McNulty  stated  the  abstract 
showed  a  clear  title,  free  from  all  incnmbrances 
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with  taxw  paid  to  date,  and  banded  it  to  £ath«r 
to  examine  and  left  it  with  him. 

Plaintiff  then  introduced  In  evidence  the 
abstract  of  title  and  certlfled  copies  of  the 
record  of  tax  sales  in  Missouri  showing  that 
the  land  had  been  sold  for  taxes  three  differ- 
ent times  subsequent  to  the  Adams  certifi- 
cate and  before  the  date  of  the  Pratt  certifi- 
cate, and  rested. 

Defendant  testified  that  he  told  idaintiff  be 
received  the  deed  and  abstract  In  a  trade 
and  had  never  seen  the  land  and  knew  noth- 
ing about  it,  or  the  title,  personally.  This 
was  not  denied.    He  said: 

"I  told  him  positively,  both  he  and  Kidder, 
that  I  did  not  know  anything  about  the  Mis- 
souri land  personally;  that  I  had  never  seen  it 
and  knew  nothing  about  it  myself.  I  showed 
bim  the  papers,  and  told  him,  if  he  wanted  to 
trade,  it  was  all  ri^bt  with  me." 

R.  R.  Cloud  and  S.  S.  Packard,  both  of 
Pueblo,  for  plaintiff  In  error.  D.  M.  Gamp- 
bell  and  S.  R.  Durham,  both  of  irueblo.  for 
defendant  In  error. 

GARRIGUES,  J.  (after  stating  the  facta 
as  above).  1.  The  cause  of  action  is  not 
based  upon  guaranty,  or  warranty,  or  fail- 
ure of  title,  but  upon  fraud  and  deceit;  and 
we  are  controlled  by  the  established  law  and 
dedidons  In  this  Jurisdiction  relating  to 
fraud  and  deceit  actions.  McNulty  had  In 
his  possession  a  deed  to  the  property,  ex- 
ecuted by  Oldfleld,  with  no  grantee  named 
therein.  When  they  traded,  Durtiam's  name 
was  written  In  the  blank  space  and  the  deed 
and  abstract  delivered  to  him  In  exchange 
for  a  deed  to  the  Pueblo  property.  Plaintiff 
testified  that  he  examined  and  relied  upon 
the  abstract.  He  knew  that  McNulty  had 
never  seen  the  proi)erty  and  knew  nothing 
about  It  or  the  title,  personally.  According 
to  the  abstract,  the  title  was  in  Oldflpld  and 
all  taxes  paid.  The  trade  was  in  "September, 
and  plaintiff  testified  that  in  December  he 
learned  that  Oldfleld  had  owned  the  property, 
but  that  it  had  subsequently  been  sold  for 
taxes.  The  abstract  showed  that  Oldfleld 
obtained  title  In  1901,  which  was  the  lajst 
entry,  and,  while  the  Pratt  certificate  stated 
that  the  taxes  were  paid,  the  records  of  the 
county  showed  the  property  had  been  sold 
for  taxes  prior  to  the  date  of  the  Pratt  cer- 
tificate ;  therefore  It  did  not  speak  the  truth. 
There  is  not  a  particle  of  evidence  that  the 
certificate  was  forged  or  fictitious.  There 
was  no  evidence  and  no  attempt  to  show 
that  the  statements  of  defendant  regarding 
the  property,  its  value,  or  condition,  were 
untme. 

[1 , 2]  The  complaint  sets  forth  the  repre- 
sentations made,  and  alleges  that  they  were 
untrue;  that  McNulty,  when  he  made  them, 
knew  they  were  false;  that  plaintiff  was  ig- 
norant of  their  falsity;  that  McNulty  in- 
tended, that  plaintiff  should  rely  upon  the  false 
representations,  and  that  plaintiff,  believing 
them  to  be  true,  relied  and  acted  upon  them 
to  his  damage.    No  objection  can  be  made 


to  the  complaint.  It  states  a  good  cause 
of  action  based  upon  fraud  and  deceit  Had 
the  evidence  sustained  the  allegations  of  the 
complaint,  the  instructions  would  have  been 
appropriate  and  plaintiff  would  be  entitled 
to  recover ;  but  merely  alleging  a  cause  of  ac- 
tion, without  proof,  does  not  entitle  one  to 
recover,  any  more  tlian  charging  one  with 
murder  establishes  his  guilt.  Plaintiff  charg- 
ed that  defendant  represented  that  he  owned 
an  improved  80-acre  farm,  46  acres  of  whi(A . 
was  In  cultivation,  on  whldi  was  a  four- 
room  house  and  outbuildings,  a  family  or- 
chard, a  spring  of  running  water,  and  that 
the  land  was  worth  $20  to  $25  an  acre,  and 
that  these  representations  were  false.  But 
he  Introduced  no  evidence  whatever  to' show 
that  any  one  of  these  representations  was 
untrue.  Neither  Is  there  any  evidence  that 
Pratt  was  not  an  abstractor,  or  that  the 
Pratt  certificate  was  either  fictitious  or  a 
forgery.  It  certified  that  the  taxes  were  paid 
and  in  this  regard  was  untrue.  PlaintifTs 
proof  on  the  trial  went  no  further  than  to 
show  that  he  failed  to  obtain  title  through 
the  Oldfleld  deed  on  account  of  the  land  hav- 
ing Xteea  sold  for  taxes.  He  proved  failure 
of  title  and  rested  without  introducing  evi- 
dence to  support  the  cause  of  action  pleaded 
upon  which  issue  was  Joined  and  upon  which 
the  court  instructed  the  Jury.  In  defining 
the  Issue,  the  court  should  not  have  stated 
the  cause  of  action  upon  whidi  there  was  no 
proof.  It  is  only  the  ultimate  issue  that 
should  be  presented  to  the  Jury.  If  there  is 
no  evidence  to  sustain  a  matter  pleaded,  it 
is  no  longer  an  ultimate  issue.  In  Fort  Lyon 
Canal  Co.  v.  Bennett,  61  Colo.  Ill,  156  Pac. 
601,  it  is  said : 

"The  court  in  its  instmctions,  defining^  the  is- 
sues, afforded  an  opportunity  for  prejudicing 
the  defendant's  case  before  the  jury.  It  is  the 
duty  of  the  court  in  a  jury  trial  to  define  and 
settle  the  ultimate  issues  remaining  in  the  ease 
as  they  appear  at  the  time  it  is  given  to  the 
jury.  Submitting  to  the  jury  in  detail  all  the 
allegations  disclosed  in  the  pleadings,  whether 
or  not  they  are  finally  for  its  determination, 
is  unnecessary  and  improper,  and  might  in  some 
cases  be  prejudicial.  Without  some  good  reason 
it  is  safer  for  the  court  not  to  inform  the  jory 
of  matters  contained  in  the  pleadings  which  con- 
stitute no  issue  for  their  consideration  and  de- 
termination as  the  case  is  finally  submitted. 
Cook  V.  Merritt,  15  Colo.  212  [25  Pac.  176]." 

[S]  2.  The  yerdlct  must  be  based  upon 
the  issue  presented,  and  the  evidence.  If 
the  evidence,  as  a  matter  of  law,  does  not 
sustain  the  verdict  based  upon  the  action 
ioid  in  the  pleadings.  Judgment  upon  the  ver- 
dict cannot  stand.  To  recover  in  an  action 
upon  fraud  and  deceit,  the  plaintiff  must 
allege  and  prove  all  the  necessary  Ingredi- 
ents going  to  constitute  such  an  action,  and 
the  absence  of  any  one  of  the  ingredients 
in  the  pleading  or  proof  is  fatal  to  a  recov- 
ery. Sellar  v.  aelland,  2  Colo.  632 ;  Adama 
V.  Schlffer,  11  Colo.  16,  17  Pac.  21,  7  Am.  St 
Rep.  202 ;  Wheeler  v.  Dunn,  13  Colo.  428-436, 
22  Pac.  827;  Lahay  v.  Caty  Nat  Bank,  15 
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Oolo.  839,  25  Pac.  704,  22  Am.  St.  Rep.  407; 
Zang  V.  Adams,  28  Colo.  408,  48  Pac.  509, 
58  Am.  St  Sep.  249;  Conneli  v.  Bl  Paso  O. 
M.  &  M.  Co.,  33  Colo.  30,  78  Pac.  677;  Colo. 
Springs  Co.  v.  Wight,  44  Oolo.  179,  96  Pac. 
820,  16  Ann.  Cas.  644;  Kllpatrle*  v.  Miller, 
55  Colo.  419-422,  135  Pac.  780;  12  E.  a  L.  p. 
240,  S  10;   Id.  p.  419,  §166. 

In  C<HindI  T.  El  Paso  G.  M.  &  M.  Co., 
supra,  it  is  said: 

"A  careful  examination  of  the  record  in  thin 
case  discloses  that  the  defendant  made  no  repre- 
sentation whatever  as  to  the  location  of  the  dis- 
covery shaft  of  his  mine.  He  merely  exhibited 
to  plaintiff  a  copy  of  an  inaccurate  map  which 
had  been  made  by  the  surveyor  general,  from 
which  it  appeared  that  the  discovery  shaft  was 
situate  within,  instead  of  beyond,  its  exterior 
boundaries.  There  was  no  representation  by  de- 
fendant that,  of  his  own  knowledge,  he  knew 
that  the  shaft  was  properly  located.  Indeed, 
what  defendant  produced  before  plaintiff  showed 
on  its  face  that  the  original  map,  of  which  the 
dia.!:ram  was  professedly  a  copy,  was  made  by 
another,  and  not  by  him.  It  also  appears  that 
defendant  did  not  speak  of  his  own  knowledge 
upon  the  subject;  and  the  record  is  uncontra- 
dicted that  neither  plaintiff  nor  defendant  had 
any  personal  knowledge  upon  the  subject  at  all, 
and  the  facta  concerning  the  location  of  the 
shaft  were  as  much  within  the  knowledge  of 
one  as  the  other." 

[4]  Under  the  foregoing  rules,  the  allega- 
tions in  the  Instant  case  of  false  representa- 
tions regarding  the  title  were  not  establish- 
ed. Plaintiff  was  not  entitled  to  recover  up- 
on a  cause  of  action  based  upon  fraud  and 
deceit  merely  because  the  certiflcate  to  the 
abstract  did  not  speak  the  truth,  and  he  lost 
the  title  thereby.  All  that  is  needed  to  make 
that  case  apply  to  this  Is  to  substitute  the 
word  "abstract"  for  "map." 

In  Colo.  Springs  Co.  y.  Wight,  44  Colo.  182, 
96  Pac.  820,  16  Ann.  Cas.  644,  it  is  said: 
That  to  sustain  an  action  at  law  for  dam- 
ages based  upon  fraud  and  deceit  requires 
that  the  fraudulent  representations  be  made 
up  of  fire  elements  or  ingredients:  (a)  The 
false  representation;  (b)  knowledge,  by  the 
person  who  made  the  fraudulent  representa- 
tion, of  Its  falsity ;  (c)  ignorance  of  its  falsi- 
ty by  the  person  to  whom  it  was  made;  (d) 
the  intention  that  it  should  be  acted  upon; 
(e)  acting  upon  it  to  one's  damage.  The  ne- 
cessity of  all  these  elements  is  essential  both 
as  a  rule  of  pleading  and  evidence.  In  12 
R.  C.  L.  at  page  419,  |  106,  it  is  said: 

"In  order  properly  to  plead  fraud,  a  bill,  com- 
plaint, or  answer  must  contain  averments  of 
all  the  elements  thereof.  Thus,  it  must  show 
that  the  representation  made  the  basis  of  the 
charge  of  fraud  was  made  by  the  defendant,  or 
with  his  authority,  that  it  related  to  a  material 
fact,  that  it  was  false,  that  it  wag  made  under 
such  circumstances  that  the  person  to  whom  it 
was  made  had  a  right  to  rely  on  it,  and  that  he 
did  in  fact  rely  on  it,  and  that  he  was  damaged 
in  consequence." 

And  at  page  240,  i  10,  It  is  said; 

"The  essential  elements  required  to  sustain 
an  action  for  deceit  are  that  the  representation 
was  made  as  a  statement  of  fact,  which  was 
untrue  and  known  to  be  untrue  by  the  party 


making  It,  or  else  recklesiily  made;  that  it  wai 
made  with  intent  to  deceive  and  for  the  pur- 
pose of  Inducing  the  other  party  to  act  upon  it; 
and  that  he  did  in  fact  rely  on  it  and  was  in- 
duced thereby  to  act  to  his  injury  or  damage." 

In  EUpatrick  v.  Miller,  55  Colo.  p.  422, 135 
Pat  p.  782,  it  is  said: 

"Tested  by  this  rule,  a  complaint  should  al- 
lege the  facts  constituting  the  false  representa- 
tions made  by  the  defendant:  that  he  knew  at 
the  time  he  made  ttiem  that  they  were  untrue  or 
gave  positive  assurance  that  the  representations 
were  true  of  his  own  knowledge;  mat  the  false 
representations  were  made  by  defendant  with 
the  intention  and  purpose  of  inducing  the  plain- 
tiff to  act  upon  them;  that  the  plaintiff  was  ig- 
norant of  the  facts  and  of  the  lalse  representa- 
tions; that  be  believed,  at  the  tune  the  repre- 
sentations were  made  to  him,  that  they  were 
true ;  that  the  representations  were  untrue;  and 
that  plaintiff  acted  upon  them  to  his  damage." 

McNulty  did  not  claim  he  had  ever  exam- 
ined the  title  or  that  he  knew  personally 
anything  about  it  other  than  disclosed  by  the 
abstract.  There  is  no  evidence  that  he  knew 
the  representations  be  made  regarding  the  ti- 
tle were  not  true  or  that  he  possessed  any 
personal  knowledge  of  the  condition  of  the 
title  superior  to  that  of  plaintiff.  He  repre- 
sented that  the  abstract  showed  a  dear  title 
or  a  good  title,  and  it  did;  but  there  Is  no 
evidence  that  he  said  he  knew  personally 
that  the  abstract  was  true.  There  is  not  a 
partide  of  testimony  that  he  had  ever  owned 
the  property  or  had  anything  to  do  with 
making  the  abstract,  procuring  an  untrue 
certiflcate,  or  that  he  knew  at  the  time  that 
it  did  not  disclose  the  true  condition  of  the 
title.  He  did  not  pretend  of  his  own  knowl- 
edge to  Imow  whether  the  certificate  spoke 
the  truth  or  not,  and  there  Is  an  entire  ab- 
sence from  the  record  of  evidence  from  which 
It  could  be  legitimately  inferred  that  he  had 
such  knowledge.  Plaintiff  knew  that  McNul- 
ty had  no  title,  had  never  owned  the  farm, 
had  never  seen  It,  and  knew  nothing  regard- 
ing it,  personally.  Such  papers  as  he  had  be 
turned  over  to  Durham — who  was  an  attor- 
ney at  law — ^for  his  examination  and  guid- 
ance. Durham  testified  that  he  relied  upon 
the  abstract  and  he  knew  the  condition  of 
the  title,  as  shown  by  the  abstract,  was  the 
only  information  that  either  of  them  possess- 
ed ;  the  truth  regarding  the  certiflcate  being 
as  much  within  the  knowledge  of  cme  as  the 
other.  There  Is  no  evidence  that  the  sotirce 
and  extent  of  McNulty's  Information  respect- 
ing the  title  and  the  property  was  not  as 
stated,  or  that  plaintiff  did  not  possess  the 
same  knowledge  regarding  it  as  McNulty. 

Under  the  circumstances,  whatever  right 
he  may  have  based  upon  a  proper  action, 
plaintiff  cannot  recover  upon  an  action  pred- 
icated upon  fraud  and  deceit. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed. 

HILL  and  SCOTT,  JJ.,  dissent. 
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DENVER  CITY  TRAMWAY  CO.  t.  DOYLE. 

(No.  8566.) 
(Supreme   Court  of  Colorado.     May   7,   1917. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  TbIAI,    «=»203(1)— InSTBCCTIONS— DtJTT    TO 

Submit  Tbeoby  in.  Goncbete  Manner. 
Defendant  has  a  fight  to  have  the  jury  prop- 
erly instructed  in  a  concrete  manner  upon  its 
theory  of  the  case  whenever  there  is  competent 
testimony  to  sustain  that  theory. 

2.  Tbial  «=32tiO(8)—lNSTBUCTioNS— Requests 
CovEKEo  BY  Those  Given. 

In  an  action  for  injuries  sustained  in  a  col- 
lision with  a  street  car,  the  court  refused  to 
charge  that,  if  plaintiff  in  the  exercise  of  ordi- 
nary care  coold  tiave  seen  the  approaching  car, 
and  either  saw  it  or  did  not  see  it,  and  contin- 
ued to  drive  upon  the  track,  and  if  liis  failure 
to  see  the  car,  or  his  attempt,  having  seen  it, 
to  cross  in  front  of  it,  were  a  failure  to  exercise 
ordinary  and  reasonable  care,  and  contributed 
to  the  accident,  and  if  the  motorman  as  soon  as 
he  realized  or  should  have  realized  plaintiff's 
danger,  exercised  ordinary  care  to  prevent  the 
collision,  the  jnry  should  find  for  defendant. 
Held  that,  where  there  was  evidence  of  the  facts 
b.vpothesized,  refusal  of  these  instructions  were 
not  rendered  nonprejudicial  by  the  instructions 
given  presenting  defendant's  theory  only  by  ab- 
stract statements  or  principles  of  law  and  no- 
where telling  the  jury  to  find  for  defendant  if 
the  facts  were  as  hypothesized  in  the  refused  in- 
structions. 

3.  Stbeet  Railroads  <^=117(a4)  —  Actions 
FOB  Injuries— QuKSTioNS  fob  Jubt— Con- 
TBiKUTORif  Negligence. 

Plaintiff,  while  driving  east  across  a  street 
on  which  were  double  street  car  tracks,  was 
strncfc  by  a  north-bound  car  on  the  east  track. 
As  testified  by  him,  a  south-bound  car  had  stop- 
ped at  the  south  side  of  the  intersecting  street, 
to  some  extent  obstructing  his  view,  but  bis 
wagon  was  from  15  to  20  feet  from  the  rear  ot 
the  car,  and  he  was  seated  nnon  a  high  seat  up- 
on a  large  transfer  wagon.  There  was  evidence 
that  the  car  was  running  at  an  excessive  rate 
of  speed  and  did  not  sound  the  gong  as  required 
by  a  city  ordinance.  Held,  that  plaintiff  was 
not  negligent  as  a  matter  of  law  in  starting  to 
drive  ncroos  the  tracks  without  waiting  for  the 
south-bound  car  to  move  on,  so  that  his  view 
would  be  unobstructed. 

Error  to  Mstrlct  Court,  City  and  (Tonnty 
of  Denver;  John  H.  Denison,  Judge. 

Action  by  Michael  Doyle  against  the  Den- 
ver City  Tramway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Gerald  Hughes  and  IJoward  S.  Robertson, 
both  of  Denver  (W.  G.  Temple,  of  Denver,  of 
counsel),  for  plaintiff  In  error.  Rees  D.  Rees 
and  Morrlssey  &  Scofleld,  all  of  Denver  (Al- 
bert T.  Orahood,  of  Denver,  of  counsel),  for 
defendant  in  error. 

HILL,  J.  The  defendant  In  error  (hereaft- 
er called  the  plaintift)  recovered  Judgment 
for  personal  injuries  sustained  by  being 
thrown  from  a  wagon  which  he  was  driving 
when  it  was  struck  by  a  street  car  of  the 
defendant  company  at  the  Intersection  of 
Seventeenth  and  Blake  streets,  in  the  city 
of  Denver.  The  accident  occurred  about  6 
p.   m.,  October  17,  1913.    The  street  car  was 


going  northwest  (hereafter  called  north) 
down  Seventeenth  street  The  plaintiff  was 
driving  a  large  team  and  heavy  transfer 
wagon  going  northeast  (hereafter  called 
east),  up  Blake  street.  The  defendant  has 
double  tracks  on  Seventh  street.  Cars  going 
north,  toward  the  depot,  use  the  east  track. 
Those  going  south,  toward  the  Brown  Palace 
Hotel,  use  the  west  track.  The  testimony  of 
plaintiff  and  that  ot  his  witnesses  is  to  the 
effect  that  Just  as  he  approached  Seventeenth 
street  going  east  on  Blake  street  a  street  car 
going  south  on  Seventeenth  street  crossed 
Blake  street,  stopping  upon  the  south  side  to 
let  off  or  take  on  passengers;  that  he  then 
proceeded  east,  the  horses  on  a  walk;  that 
he  was  looking  both  ways,  but  saw  no  car 
and  heard  no  bell  or  gong  sounded  by  any 
car  going  north;  that  at  that  time  the  car 
going  south  prevented  his  seeing  In  that  di- 
rection for  as  long  a  distance  us  he  other- 
wise could  have  seen  had  it  not  been  there; 
that  the  rear  end  of  this  car,  when  it  stop- 
ped, was  from  6  to  9  feet  south  Of  the  curb 
line  and  the  plaintiff's  team  nine  to  10  feet 
north  of  the  curb  line,  at  which  time  and 
place  he  saw  no  car  coming  from  the  south, 
and  proceeded  to  start  east  across  the 
tracks;  that  when  his  horses  got  over  the 
east  track  and  the  front  wheels  of  his  wagon 
upon  It,  he  for  the  first  time  saw  the  car  com- 
ing from  the  south  40  to  60  feet  away ;  that 
It  was  coming  at  a  fast  rate  of  sv>eed,  viz. 
from  22  to  26  miles  an  hour;  that  no  goiig 
or  bell  was  being  sounded ;  that  when  he  first 
saw  it  he  rushed  bis  team  In  au  effort  to  get 
off  of  the  track,  but  failed,  the  street  car 
hitting  the  rear  axle  and  wheel  of  the  wag- 
on, which  knocked  It  clear  of  the  track,  turn- 
ing both  team  and  wagon  half  around,  throw- 
ing the  plaintiff  to  the  street,  which  caused 
the  injuries  complained  of.  According  to  the 
testimony  of  sundry  witnesses  for  the  de- 
fendant, there  was  no  car  going  south  when 
plaintiff  approached  the  tracks,  but,  to  the 
contrary,  that  he  had  a  clear  view  south  on 
Seventeenth  street,  and  saw,  or  must  have 
seen,  had  he, looked,  the  car  coming;  that  it 
was  going  from  12  to  15  miles  an  hour  with 
the  gong  ringing;  that  when  it  got  near  the 
point  where  plaintiff  would  cross  the  tracks, 
and  before  his  horses  were  on  tlie  tracks, 
and  when  both  he  and  they  were  in  a  place 
of  safety,  he  whipped  up  his  team  in  an  ef- 
fort to  beat  the  strwt  car  across ;  that  when 
the  motorman  ascertained  what  the  plaintiff 
was  then  attempting  to  do,  he  made  every 
effort  possible  to  stop  the  car  in  order  to 
avoid  the  collision,  but  was  unable  to  do  so. 
The  court  Instructed  the  Jury  concretely 
on  the  plaintiff's  theory,  repeatedly  stating 
that,  if  they  found  so  and  so,  their  verdict 
should  be  for  the  plaintiff,  but  refused  to 
do  likewise  upon  behalf  of  the  defendant  con- 
cerning  plaintiff's    contributory    negligence; 
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that  Is,  In  none  of  the  instructions  given  was 
the  Jury  advised  except  In  an  abstract  way 
as  to  the  plaintiff's  duty  under  the  circum- 
stances disclosed  by  defendant's  witnesses. 
For  this  reason  it  is  urged  that  the  court  err- 
ed in  refusing  to  give  defendant's  instruc- 
tions Nos.  6  and  7,  which  were  to  the  effect 
that,  if  the  Jury  believed,  etc.,  that  the  plain- 
tiff, as  be  drove  his  team  onto  Seventeenth 
street  from  Blake  street,  in  the  exercise  of 
ordinary  care,  could  have  seen  the  approach- 
ing car,  and  that  he  either  saw  it,  or  did  not 
see  it,  and  continued  to  drive  his  team  across 
the  street  onto  the  track  on  which  the  car 
was  coming,  and  that  his  failure,  if  any,  to 
see  the  car  or  having  seen  the  car  Ids  at- 
tempt, if  any,  to  cross  in  front  of  it,  were 
a  failure  on  his  part  to  exercise  ordinary 
and  reasonable  care  and  contributed  to  the 
accident  and  injuries  which  he  received,  and 
without  which  the  same  would  not  have  oc- 
curred, and  that  the  motorman  as  soon  as  he 
realized,  or,  in  the  exercise  of  reasonable 
care,  should  have  realized,  the  plaintifTs 
danger,  exercised  ordinary  and  reasonable 
care  to  try  to  prevent  the  collision,  it  would 
be  their  duty  to  find  a  verdict  for  the  de- 
fendant. 

[1]  There  is  no  question  concerning  the  de- 
fendant's right  to  have  the  Jury  properly  in- 
structed In  a  concrete  manner  upon  its  theory 
of  the  case,  whenever  there  is  competent 
testimony  to  sustain  that  theory,  if  adopted. 
Sutton  V.  Dana,  15  Colo.  98,  25  Pac.  00; 
Marsh  v.  Cramer,  16  Colo.  331,  27  Pac.  1C9; 
Rose  V.  Otis,  18  Colo.  59,  31  Pac.  493 ;  Biggs 
V.  Seuflerleln,  164  Iowa,  241,  145  N.  W.  507, 
li.  R.  A.  1915F,  673;  Warehouse  &  Storage 
Co.  V.  Toomey,  181  Mo.  App.  64,  168  S.  W. 
658;  N.,  C.  &  St.  L.  R.  Co.  v.  Banks,  156  Ky. 
609,  161  8.  W.  654 ;  Weil  v.  Chicago  aty  Ry. 
Co.,  182  m.  App.  109 ;  McEennan  v.  O.  &  C. 

B.  St.  Ry.  Co.,  95  Neb.  643,  146  N.  W.  1014. 
There  are  numerous  cases  which  hold  that 
the  defendant  is  entitled  to  such  instruc- 
tions, even  though  the  law  is,  in  a  general 
way,  covered  by  the  charges  given,  unless  the 
court  can  see  that  no  prejudicial  error  re- 
sulted from  such  refusal.  Western  Coal  & 
Mining  Co.  V.  Moore,  96  Ark.  206,  131  S.  W. 
960;  Louisville  &  Nashville  R.  Co.  v.  King's 
Adm'r,  131  Ky.  347,  115  S.  W.  196;  Carlin 
V.  Grand  Trunk  Western  Ry.  Co.,  243  lU.  64, 
00  N.  a  201, 134  Am.  St  Rep.  354 ;  Fowler  v. 

C.  &  B.  L  R.  R.  Co.,  234  111.  619,  85  N.  E.  298 ; 
Citizens'  Ky.  Co.  v.  Ford,  25  Tex.  Civ.  App. 
328,  60  S.  W.  680 ;  Hennessey  v.  Forty-Second 
St  Ry.  Co.,  103  App.  Dlv.  384,  92  N.  Y.  Supp. 
1058;  Chicago  City  Ry.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  E.  294,  477;  Traction  Co.  v. 
Brown,  115  Tenn.  323,  89  S.  W.  319;  M.,  K. 
&  T.  Ry.  Co.  V.  McQlamory,  89  Tex.  635,  35 
S.  W.  1058 ;  Houston  &  T.  C.  R.  Co.  v.  Car- 
ruth  (Tex.  Civ.  App.)  60  S.  W.  1036;  Cush- 
ing  V.  Metropolitan  St  Ry.  Co.,  92  App.  Div. 
510.  87  N,  T.  Supp.  314. 

[2]  The  plaintiff  offers  no  criticism  to  the 


holdings  in  the  cases  above  cited,  bat  contends 
that  the  substance  of  these  instructions  was 
cohered  by  those  given.  Bo  far  as  the  de- 
fendant's phase  of  this  question  \b  concerned, 
the  instructions  given  contain  only  abstract 
statements  of  principles  of  law;  they  did 
not  present  to  the  Jury  in  a  concrete  manner 
the  defendant's  theory  of  the  case  on  ttii8 
question.  We  fail  to  find  in  them  anywhere  a 
statement  that,  if  the  Jury  finds  the  facts 
to  exist  as  stated  in  the&e  refused  instruc- 
tions, its  verdict  shall  be  for  the  defendant. 
Such  instructions  were  given  up<Hi  behalf  of 
the  plaintiff  upon  all  of  his  theories  of  the 
case  calling  attention  that,  if  it  found  so  and 
so,  its  verdict  should  be  for  plaintiff.  Sim- 
ilar instructions,  when  offered,  should  have 
been  given  upon  behalf  of  the  defendant  The 
Jury  would  then  have  had  called  to  its  atten- 
tion its  duty,  in  case  it  found  the  facts  as 
defendant  claims,  instead  of  being  compelled 
to  gather  it  from  abstract  propositions  of 
law.  For  these  reasons,  we  cannot  agree 
that  no  prejudicial  error  was  occasioned  by 
their  absence. 

A  condition  quite  similar  was  under  con- 
sideration in  Carlin  v.  Grand  Trunk  Ry.  Co., 
243  111.  64,  at  page  66,  90  N.  E.  201,  at  page 
202,  134  Am.  St  Rep.  354,  wherein  the  court 
said: 

"Appellant  claimed  that  deceased  stooped 
down  and  went  under  the  trate  upon  the  crossing 
after  the  gate  was  down,  and  that  bis  conduct 
in  so  doing  was  negligent  and  resulted  in  his 
being  struck  by  the  train.  Tliere  was  evidence 
tending  to  sustain  this  claim,  and  the  appellant 
therefore  had  a  riglit  to  have  the  jury  instructed 
as  to  the  law  applicable  to  it  Other  instruc- 
tions given  informed  the  jury  that  there  oould 
be  no  recovery  if  tbe  deceased  was  guilty  of 
negligence  in  going  upon  tbe  crossing  at  the  time 
of  the  accident  Such  instructions,  however, 
were  abstract  in  character.  The  refused  in- 
struction applied  the  law  to  the  facts  in  the 
case  as  tbe  evidence  on  behalf  of  appellant  tend- 
ed to  prove  them.  The  statement  of  tbe  general 
principle  that  the  exercise  of  ordinary  care  by 
the  deceased  was  necessary  to  a  recovery  was 
not  equivalent  to  an  instruction  directing  the 
attention  of  the  jury  to  a  controlling  issue  in 
the  case  and  to  the  evidence  bearing  on  that 
issue.  Notwithstanding  tbe  giving  of  instruc- 
tions of  a  general  character,  this  instruction, 
applying  the  law  to  facts  which  there  was  evi- 
dence tending  to  prove,  should  have  been  given." 

[S]  In  view  of  a  new  trial  one  other  ques- 
tion should  be  considered,  that  of  plaintiff's 
contributory  negligence.  The  defendant  cites 
sundry  railroad  cases  and  some  others  to 
establish  its  contention,  that,  per  his  tes- 
timony, plaintiff  was  guilty  of  contributory 
negligence  as'  a  matter  of  law  in  attempt- 
ing to  cross  the  street  car  track  after  the 
upbound  car  had  passed  and  stopped  upon 
the  south  side  of  the  street,  instead  of  wait- 
ing for  it  to  again  pass  on  up  the  street  so 
that  his  view  would  have  been  entirely  an- 
obstructed  from  that  direction.  For  this  rea- 
son it  is  alleged  that  a  directed  verdict 
should  have  been  ordered.  We  cannot  agree 
with  this  contention.    If  there  was  an  up- 
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bound  car,  as  testified  to  by  the  plaintiff  and 
other  witnesses,  his  wagon  wag  In  the  neigh- 
borhood of  15  to  20  feet  north  of  the  rear 
end  of  this  car  when  he  started  to  cross- 
Seventeenth  street,  which  gave  him  this 
distance  of  clear  vision,  also  a  better  and 
fiirtber  view  than  thls'  of  the  east  track  upon 
account  of  its  being  a  certain  distance  east  of 
the  west  track  on  which  an  upbound  car 
would  be  traveling.  Besides,  his  testimony 
dlstdoses  that  he  was  seated  upon  a  high 
seat  upon  a  large  transfer  wagon,  which 
tended  to  give  him  a  still  better  view  from 
all  directions.  The  city  ordinances  required 
the  sounding  o*  a  gong  by  the  car  going  north 
a  certain  distance  from  the  street,  also  that 
the  car  should  not  exceed  a  certain  speed. 
When  all  these  matters  are  considered,  we 
think  the  question  of  whether  he  was  guilty 
of  contributory  negligence  was  for  the  Jury 
to  determine.  We  do  not  understand  that 
railroad  cases,  where  trains  are  understood 
to  be  running  at  a  high  rate  of  speed,  at 
least  greatly  in  excess  of  the  rate  permitted 
by  a  street  car,  are  applicable  to  a  case  of 
this  kind.  As  we  understand  It,  a  distinc- 
tion Is  made  between  the  rules  which  apply 
to  a  street  railway  crossing  and  tho&e  which 
apply  to  the  crossing  of  an  ordinary  steam 
railroad.  Phillips  v.  Denver  Co.,  63  Colo. 
458,  128  Pac.  460,  Ann.  Cas.  1914B,  29;  Den- 
ver C.  T.  Co.  V.  Wright,  47  Colo.  366,  lOT 
Pac.  1074;  Denver  C.  T.  Co.  v.  Carson,  21 
Colo.  App.  004,  123  Pac.  680;  Roberts  v. 
Spokane  St.  Co.,  23  Wash.  325,  63  Pac.  606, 

54  L.  R.  A.  184;  Burian  v.  Seattle  Electric 
Co.,  26  Wash.  606,  67  Pac.  214;  Zolpher  v. 
Camden  &  Sub.  Ry.  Co.,  60  N.  J.  Law,  41T, 

55  Atl.  249;  Bass'  Adm'r  v.  Norfolk  By.  & 
li.  Co.,  100  Va.  1,  40  S.  B.  100;  Smith  v. 
rulon  Trunk  Line,  18  Wash.  351,  51  Pac. 
400,  45  I/.  R.  A.  169;  MlUette  r.  Detroit 
United  Ry.,  186  Mich.  634,  153  N.  W.  10; 
Shea  V.  St.  Paul  City  Ry.  Co.,  50  Minn.  395. 
52  N.  W.  902;  Croea  v.  California  St  O.  Ry. 
Co.,  102  Cal.  313,  88  Pac.  673 ;  Cook  v.  Bal- 
timore Traction  Co.,  80  Md.  551,  31  AtL  327. 

The  Judgment  Is  reversed. 
Reversed. 

WHITE,  0.  J.,  and  TELLER,  J.,  concur. 


KNEPPER  V,   PEOPLE.     (No.  8572.) 

(Supreme  Court  of  Colorado.     July  2,  1917. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  Falsb  Pretenses  <S=>26— SurnciKNcy  of 
Information— Fbatid. 
An  information  charging  that  defendant  fe- 
loniously, fraudulently,  falsely,  and  knowingly 
represented  that  certain  stock  wag  worth  a  cer- 
tain amount  per  share,  that  the  company  was 
paying  dividends,  that  the  amount  required  by 
statute  to  be  deposited  by  the  state  had  been 
depMited,  that  the  state  bad  paid  and  would 
continue  to  pay  dividends  on  the  stock  and  was 


backing  the  company,  and  that  the  prosecuting 
witness  by  reason  of  such  representations  and 
belief  therein  executed  and  delivered  to  defend- 
ant a  note  for  $1,000  for  stock,  sufficiently 
charged  the  offense  of  obtaining  a  note  by  false 
pretenses  with  intent  to  defraud,  as  defined  by 
Rev.  St.  1908.  f  1849,  in  view  of  Section  1950, 
declaring  every  information  sufficient  if  it  states 
the  offense  in  the  terms  of  the  statute  or  so 
plainly  that  ita  nature  may  be  easily  understood 
by  the  jury. 

3.  False  Pretenses  <S=>13— Constb0ction  of 
Statute— "Other  Valuable  Thing  What- 
ever"— Note  in  Hands  of  Maker— "Per- 
son al  Pbopebtt." 
Under  Rev.  St.  1908,  I  1849,  providing  that, 
if  any  one  knowingly  and  designedly  by  faltie 
pretenses  obtains  from  any  person  any  chose  in 
action,  money,  goods,  or  "other  valuable  thing 
whatever"  with  intent  to  defraud,  the  offender 
diall  be  deemed  a  cheat,  and  in  view  of  section 
6540,   defining   "personal  property"  to  include 
everything   the  subject  of  ownership,   whether 
tangible  or  intangible,  a  note  reduced  to  pos- 
session  by  a  swindler  is  "personal  property," 
and  a  thing  of  value  even  m  the  hands  of  the 
maker. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Property.) 

3.  False  Pretenses  «=34»(2)— Not»-Vauje 
—Evidence. 
In  a  prosecution  under  Rev.  St.  1908,  8  1849, 
for  obtaining  a  note  by  false  pretenses  with  in- 
tent to  defraud,  competent  testimony  fixing  the 
value  of  the  note  at  $1,000,  without  any  con- 
trary showing,  waa  sufficient  and  conclusive 
as  to  its  value. 

Garrigues,  J.,  diaaenting. 

Error  to  District  CJourt,  City  and  C!otmty 
of  Denver ;  W.  S.  Morris,  Judge. 

Hubert  Knepper  was  convicted  of  obtaining 
a  promissory  note  of  the  value  of  $1,000  with 
Intent  to  cheat  and  defraud  by  means  of 
false  pretenses,  and  he  brings  error.  Af- 
flrraed. 

C.  A.  Irwin,  of  Denver,  for  plaintiff  In  er- 
ror. Fred  Farrer,  Atty.  Gen.,  Wendell  Ste- 
phens, and  Ralph  E.  C.  Kerwin,  Asst.  Attys. 
Gen.,  Leslie  E.  Hubbard,  Atty.  Gen.,  and  John 
L.  Schwelgert,  Asst.  Atty.  Gen.,  for  the  Peo- 
ple. 

BAILET,  J.  Plaintiff  in  error  was  found 
guilty  of  obtaining  a  promissory  note  of  the 
value  of  $1,000.00  with  Intent  to  cheat  and  de- 
fraud by  means  of  false  pretenses.  He  brings 
the  Ju'dgment  here  for  review. 

It  appears  that  plaintiff  in  error  was 
treasurer  of  an  Insurance  company  in  the 
process  of  formation,  and  that  the  note  was 
given  in  payment  for  stock  In  the  company. 
It  was  alleged  that  the  shares  were  repre- 
sented to  be  worth  much  more  than  the  price 
asked;  that  the  State  w&f  back  of  the  com- 
pany to  the  extent  of  $100,000.00,  and  was 
paying  qtiarterly  dividends  on  them  from 
money  deposited  by  the  company  with  the 
State.  After  the  note  had  been  paid  the  com- 
plaining witness  discovered  that  the  company 
had  not  deposited  the  statutory  amount  with 
the  State,  as  represented  or  at  all,  and  was 


aFor  otber  e«M(  •••  vudj  toplo  aaj  K£Y-NVUBER  in  all  Key-Numb«r«d  DlgemU  and  IndazM 


Digitized  by 


Google 


T80 


167  PACIFIC  REPORTER 


((Mo. 


not  able,  therefore,  to  write  Insurance,  and 
that  the  company  had  never  paid  any  dlvl- 
dMtds  whatsoever. 

Defendant  below  denied  making  the  alleged 
or  any  false  or  fraudulent  representations, 
and  urgea,  among  other  defenses,  that  Uie  In- 
formation failed  to  set  out  any  crime  under 
the  statute,  and  that  the  note  glvoi  In  pay- 
ment for  the  shares  was  of  no  value  In  the 
bands  of  the  maker,  and  was,  therefore,  not 
within  the  purview  of  section  1849,  R.  S. 
1908,  which  »iumerates  the  classes  of  proper- 
ty the  obtaining  of  which  by  false  pretenses 
is  a  crime.  Defendant  demurred  to  the  In- 
formation on  these,  among  other  grounds. 
The  demurrer  was  overruled,  and  this  ruling, 
with  others,  is  assigned  as  error.  None  of 
the  assignments  merit  attention  except  two 
based  upon  the  demurrer,  to  wit:  First, 
that  the  information  'does  not  set  out,  allege 
or  show  that  the  prosecuting  witness  was  de- 
frauded; and  second,  that  the  note  In  the 
hands  of  the  maker  was  of  no  value,  and 
therefore  the  securing  of  It  by  false  pretenses 
constitutes  no  crime. 

[1]  In  regard  to  the  objection  to  the  In- 
fonnation,  that  it  failed  to  set  forth  the  fact 
that  complaining  witness  had  been  defrauded, 
It  is  clear  that  in  the  information  the  defend- 
ant Is  diarged  with  feloniously,  fraudulently, 
falsely  and  knowingly  pretending  and  repre- 
senting that  the  stock  in  question  was  worth 
at  least  two  dollars  a  share;  that  the  com- 
pany was  paying  quarterly  dividends;  that 
the  amount  required  by  statute  to  be  deposit- 
ed with  the  State  had  been  so  deiwslted ;  that 
the  State  had  paid  an'd  would  continue  to  pay 
quarterly  dividends  upon  complainant's  stock, 
and  was  backing  the  company  to  the  extent 
of  $100,000.00,  and  further,  that  by  reason  of 
the  representations  and  her  belief  in  them 
she  made,  executed  and  delivered  her  promis- 
sory note  for  $1,000.00,  and  that  these  repre- 
sentations were  known  by  defendant  to  be 
false.  This  was  the  gist  of  the  offense  charg- 
ed. Section  1950,  R.  S.  1908,  in  reference  to 
Indictments  applies  also  to  informations,  and 
is  as  follows: 

"Every  indictment  or  accusation  of  the  grand 
jury  sliall  be  deemed  Bufficlently  technical  and 
correct  which  states  the  oEEense  in  the  terms 
and  laneuafce  of  the  code,  or  so  plainly  that  the 
nature  of  the  offense  may  be  easily  understood 
by  the  jury." 

[2]  Under  this  section  it  Is  plain  that  the 
ofTense  was  sufficiently  set  out  In  the  case  at 
bar  to  make  the  nature  of  it  clear  to  all.  It 
definitely  charges  the  crime  set  forth  In  sec- 
tion 1849,  R.  S.  1908,  if  the  promissory  note 
may  be  held  to  be  a  thing  of  value  within 
the  meaning  of  this  prortsion.  The  section 
so  far  as  applicable  is  In  the  following 
words: 

"If  any  person  •  •  •  shall  knowingly  and 
designedly,  by  any  false  pretense  or  pretenses, 
<i1)tniu  from  any  other  person  or  persons  any 
chose  in  action,  money,  goods,  wares,  chattels, 
effects,  or  other  valuable  thing  whatever,  with 
intent  to  defraud  any  such  person  or  persons 


of  the  same,  every  person  so  offending  shall  be 
deemed  a  cheat.    •    •    •  •■ 

It  is  vigorously  urged  by  counsel  for  de- 
fendant that  defendant  cannot  be  convicted 
under  this  statute,  because  the  note  in  ques- 
tion was  without  value  In  the  hands  of  the 
prosecutrix.  A  number  of  cases  are  dted, 
chiefly  ElngUsh  caves,  in  support  of  this  con- 
tention. The  better  rule,  however,  seems  to 
be  the  one  laid  down  in  11  R.  C.  U  490: 

"The  statntes  usually  add  the  words  'or  other 
property,'  'or  other  valuable  thing,'  or  'or  other 
valuable  effects.'  Literally,  of  course,  these 
terms  are  broad  enough  to  enclade  a  promis- 
sory note  or  bill  of  exchange ;  hence,  unless  the 
court  is  convinced  by  the  association  of  such 
words  with  others  that  they  are  used  to  express 
some  more  limited  conception,  there  is  ample  jus- 
tification Tor  applying  them  to  the  full  extent 
of  their  literal  meaning.  Some  courts  have  de- 
clared that  the  intention  of  the  le^slature  was 
obviously  to  include  all  things  which  might  be 
the  subject  of  larceny,  and  hence  that  the  words 
'or  other  property'  must  be  viewed  as  an  intend- 
ed addition  to  the  more  specific  designation  of 
the  property  preceding  them.  There  are  cogent 
reasons  for  saying  that  such  articles  of  property 
as  are  now  under  consideration  are  as  likely  to 
be  obtained  by  misrepresentation  as  any  other 
forms  of  personal  property,  and  that  injury  to 
the  defrauded  person,  and  perhaps  others,  is,  if 
anything,  more  imminent  than  in  the  case  of 
tangible  chattels.  B>om  considerations  such  as 
these,  the  courts  have  concluded  that  the  true 
intention  of  the  legislature  will  be  best  given 
effect  by  holding  that  a  promissory  note  is  with- 
in the  meaning  of  the  words  'or  other  property." " 

This  principle  was  applied  in  a  case  Involv- 
ing the  fraudulently  obtaining  of  a  signature 
upon  a  promissory  note,  under  a  statute  rel- 
ative to  obtaining  by  false  pretenses  "money, 
goods,  chattels,  or  other  effects,"  in  People  v. 
Stone,  9  Wend.  (N.  X-)  182.  The  court,  at 
page  191,  said: 

"That  a  note,  obtained  by  false  pretenses  and 
with  a  fraudulent  intent,  and  which  the  party 
has  actually  used  for  his  own  benefit,  is  embrac- 
ed within  the  spirit  of  the  act  as  it  stood  be- 
fore the  revised  statutes,  I  have  no  doubt.  The 
words,  'other  effects,'  as  used  in  this  ac<^  it  is 
obvious,  when  the  connection  in  which  they 
stand  is  taken  into  consideration,  were  designed 
to  be  most  comprehensive.  They  were  prob- 
ably intended  to  embrace  everything  of  a  per- 
sonal character  not  appropriately  and  strictly 
falling  under  the  description  of  money,  or  goods 
or  chattels.  I  consider  them  equivalent  to  the 
words  'or  other  valuable  thing  whatsoever'  la 
the  British  act." 

In  State  v.  Thatcher,  35  N.  J.  Law,  445, 
where  an  information  was  founded  upon  a 
similar  state  of  facts,  the  court  held: 

"Is  the  maker's  own  note  or  contract  of  sure- 
tyship a  valuable  thing?  The  signing  of  the 
name  was  nn  act — the  name,  when  signed,  was 
a  thing.  Was  it  a  thing  of  any  value?  While 
it  remained  locked  up  in  his  secretary,  it  was 
of  no  value  to  the  maker,  but  eo  instant!  it 
passed  out'  of  his  hands  by  the  fraud,  it  be- 
came impressed  with  the  qualities  of  commer- 
cial paper  and  possessed  to  him  the  value  which 
it  might  cost  to  redeem  it  from  a  bona  fide 
holder.  •  «  ♦  Can  it,  therefore,  be  said  that 
a  paper  which  imposed  such  a  risk,  was  of  no 
value  to  the  maker?  Its  value  to  him  consisted 
not  in  what  it  would  put  in  Ma  pocket,  if  h« 
retained  it,  but  in  what  might  be  taken  out  of 
his  purse  by  the  ddivery  of  it  to  the  defendant." 
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A  note  in  the  hands  of  the  maker  was  held 
to  be  a  "yaluable  thing,"  and  fraudulently 
obtaining  it  punishable,  in  State  ▼.  Porter, 
76  Mo.  171.    The  court,  at  page  177,  said : 

"The  note  obtained  was  in  form  a  non-nego- 
tiable promissory  note,  and  while  open  to  an; 
defense  the  maker  might  have  against  it  in  the 
bands  of  any  one  holding  it  by  endorsement  or 
otherwise,  was  still  of  some  value  as  a  promia- 
sory  note.  Contingencies  might  have  occurred 
which  would  have  enabled  the  holder,  even  the 
accused,  to  collect  the  amount.  If  the  maker 
bad  died  leaving  the  note  outstanding,  it  would 
have  been  impossible  to  prove  the  fraud  by 
which  it  "was  obtained." 

The  above  case  was  cited  with  approval 
In  State  v.  Van'denburg,  159  Mo.  230,  60  S. 
W.  79. 

In  Wisconsin  the  question  as  to  whether 
a  note  in  the  hands  of  the  maker  was  sndi 
piop&tty  as  would  make  the  obtaining  it  by 
false  pretenses  punishable  was  determined 
In  Clawson  v.  State,  129  Wis.  650,  109  N.  W. 
678,  116  Am.  St.  Rep.  972,  9  Ann.  Cas.  966. 
The  court  said: 

"At  the  very  threshold  of  this  case  we  are 
confronted  by  a  very  important  and  doubtful 
question    of   law,    affecting   the    general   scope 

•  _•  *  of  the  criminal  law  of  this  state,  on 
which  we  have  received  no  aid  from  counsel  on 
either  side,  and  upon  which  the  field  of  at  least 
suggested  decisions  is  quite  extended,  and  has 
involved  us  in  much  labor  and  research.  That 
que.'ition  is  whether  our  statute  (section  4423, 
Stat.  1898)  makes  criminal  the  obtaining  by 
false  pretenses  a  promissory  note  or  other  evi- 
dence of  indebtedness.  Our  statute,  adopted 
originally  from  Massachusetts,  makes  criminal 
only  the  obtaining  of  'money,  goods,  wares, 
merchandise,  or  other  property.'  The  Massa- 
chusetts statute  was  substantially  an  adoption 
of  the  English  acts  of  30  Geo.  if,  cap.  24,  and 
62  Geo.  Ill,  cap.  64.  Since  the  respective  adop- 
tions the  statutes  have  been  modified  both  in 
England  and  Massachusetts  by  an  addition  to 
the  list  of  property  which  might  be  the  sub- 
ject of  the  crime,  of  apt  words  to  describe  evi- 
dences of  indebtedness,  and  in  the  overwhelm- 
ing majority  of  other  states  the  statutes  defining 
tbe  crime  of  false  pretenses  either  nominate  ex- 
pressly 'evidence  of  indebtedness'  or  do  not,  like 
ours,  contain  such  a  category  of  tangible  ma- 
terial property  as  to  suggest,  by  noscitur  a 
sociis,  a  limitation  of  the  final  general  words 
to  similarity  to  such  a  preceding  category. 
We  have  been  unable  to  find,  either  in  England 
or  in  Massachusetts,  a  decision  whether  evi- 
dences of  debt  might  be  tbe  subject  of  obtaining 
goods  under  false  pretenses  during  the  period 
tiiat  their  statute  failed  to  cover  them  specifical- 
ly. *  •  •  In  other  states,  where  the  statutes 
do  not  by  clear  expression  include  bills  and 
notes,  the  decisions  are  in  favor  of  their  inclu- 
sion under  such  expressions  as  'other  property,' 
or  'other  valuable  thing,'  or   'valuable   effects.' 

*  •  •  The  rule  noscitur  a  sociis  is,  of  course, 
only  a  rule  of  construction,  although  among 
those  most  frequently  applied,  and  perhaps  most 
in  accord  with  the  real  tact  as  to  attempts  to 
express  in  words  those  things  as  to  which  it  was 
intended  to  legislate.  If,  however,  the  court 
is  convinced  that  a  general  et  ceotera  expression 
is  appended  to  a  list  of  specific  designations  with 
the  intent  to  broaden  the  same,  it  is,  of  course, 
its  duty  to  give  such  words  that  effect.  'Other 
property,'  literally  is,  of  course,  broad  enough 
to  endude  a  promissory  note  or  bill  of  exchange ; 
hence,_  unless  a  court  is  convinced  by  the  as- 
sociation of  such  words  with  others  that  they 
■re  used  to  express  some  more  limited  concep- 
tion, there  is  ample  justification  for  applying 


them  to  the  full  extent  of  their  literal  meaning. 
Doubtless  there  is  cogent  argument  that  such 
articles  of  property  as  those  now  under  consid- 
eration are  as  likely  to  be  •  *  •  obtainable 
by  misrepresentationa,  as  any  other  form  of 
personal  property,  and  that  the  injury  to  be 
done  the  defrauded  person,  and  perhaps  others, 
is,  if  anything,  more  imminent  than  in  the  case 
of  tangible  chattels.  EVom  considerations  sucb 
as  these  *  *  •  the  court  has  concluded  that 
tbe  true  intention  of  the  legislature  will  be  best 
^ivcn  effect  by  holding  that  a  promissory  note 
IS  within  the  meaning  of  the  words  'of  other 
property.' " 

It  seems  that  this  rule  prevails  In  most 
jnrladlctlons  where  local  statutes  fall  to  spe- 
cifically include  such  notes.  9  Ann.  Cas.  note, 
970. 

In  People  v.  Reed,  70  OaJ.  529, 11  Pac.  676, 
a  promissory  note  was  obtained  from  the 
maker  by  false  pretenses,  and  in  discussing 
the  terms  "other  property,"  "other  valuable 
thing,"  and  "valuable  effects,"  the  court  said: 

"It  is  further  contended  by  the  defendant  that 
the  promissory  note,  as  proven,  was  not  such 
property  as  would  support  the  indictment.  At 
common  law,  the  only  description  of  property 
which  could  be  the  subject  of  larceny  was  per- 
sonal goods;  that  is,  mere  movables  having  an 
intrinsic  value.  The  crime  could  not  be  com- 
mitted of  things  which  savor  of  the  realty,  or 
of  written  instruments  of  any  description.  4 
Bl.  Comm.  229,  233,  234;  2  Russ.  Cr.  62,  70. 
The  paper  only  on  which  an  instrument  was 
written,  and  not  the  instrument,  was  tbe  sub- 
ject of  larceny.  Tliis  phase  of  tbe  common 
law  is  modified  by  our  Penal  Code,  section  seven 
of  which  provides  that  the  term  'personal  prop- 
erty' 'includes  money,  goods,  chattels,  things  in 
action   and  evidences  of  debt.' " 

Under  our  statutes  the  term  "personal 
prx>perty"  Is  defined  in  section  5540,  R.  8. 
1908,  as  follows: 

"The  term  'personal  property'  includes  every- 
thing which  is  the  subject  of  ownership,  wheth- 
er tangible  or  intangible,  and  not  included  with- 
in the  term  'real  estate.' " 

The  above  deflmitlon  is  far  more  compre- 
hensive than  that  quoted  in  People  v.  Reed, 
supra.  A  promissory  note,  being  sabject  to 
ownership,  is,  under  this  statutory  definition, 
personal  property  even  In  the  hands  of  the 
maker,  and  so  is  within  the  purview  of  sec- 
tion 1849,  R.  S.  1908. 

In  this  country  the  contrary  opinion  is 
based  upon  English  cases  determined  before 
the  passage  of  the  English  act  specifically  in- 
cluding notes  in  the  hands  of  the  makers. 
Section  1849,  supra,  of  our  statutes,  Includes 
"choses  in  action  •  •  »  chattels,  effects, 
or  any  other  valuable  thing,"  the  procuring 
of  which  by  false  pretenses  with  fraudulent 
intent  shall  constitute  a  crime.  The  statute 
does  not  specifically  require  that  any  of  these 
enumerated  classes  of  personal  property  shall 
have  value  in  the  hands  of  the  person  swin- 
dled. If  the  Instant  they  are  reduced  to  pos- 
session by  the  swindler  they  have  value,  that 
meets  the  requirements  of  the  statute.  This 
Interpretation  is  not  only  supported  by  abun- 
dant authority,  but  Is  one  which  appeals  to 
the  reason,  Judgment  and  common  sense  of 
all. 

Counsel  for  plaintiff  in  error  argues  for  a 
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reversal  of  tlie  Judgment  mainly  on  the  er- 
roneous assumption  that  the  controlling  ques- 
tion Is  whether  inducing  one  by  fraudulent 
pretenses  and  false  representations  to  exe- 
cute a  written  instrument  is  an  offense  under 
the  statute.  The  statute  does  not  purport  to 
create  such  an  offense,  and  no  such  offense  is 
charged  in  the  information.  What  Is  charged 
is  that  the  defendant  by  false,  fraudulent  and 
felonious  pretenses  and  representations  se- 
cured the  note  In  question,  and  the  inquiry 
is  whether,  under  the  statute  upon  which  the 
Information  is  based,  such  note  is  a  thing  of 
value  within  the  meaning  of  the  statute. 
That  it  is  such,  both  on  principle  and  au- 
thority. Is  abundantly  established. 

[3]  The  verdict  fixed  the  value  of  the  note 
at  $1,000.00.  There  was  competent  testimony 
to  support  such  verdict  Indeed,  upon  the 
record  we  are  of  opinion,  there  being  no  con- 
trary showing,  such  testimony  was  not  only 
snfiicient,  but  conclusive. 

Judgment  affirmed. 

GARRIGUES,  J.  (dissenting).  I  cannot 
agree  with  the  majority  opinion.  The  in- 
formation charges  that  defendant  by  false 
pretenses  Induced  the  prosecuting  witness  to 
make,  that  is,  sign,  execute,  and  deliver  to 
him,  her  promissory  note  in  the  principal 
sum  of  $1,000  of  the  value  of  $1,000  of  the 
personal  property  of  the  prosecuting  witness. 
The  people's  evidence  showed  that  defendant 
obtained  the  signature  of  the  prosecuting  wit- 
ness to  her  promissory  note  in  the  sum  of 
$1,000,  which,  after  she  signed  it,  was  de- 
livered by  the  maker  to  the  defendant,  and 
that  the  note  was  subsequently  paid.  This 
is  the  only  evidence  of  value.  Can  the  con- 
viction be  sustained  under  our  statute,  which 
provides: 

"If  any  person  or  persons  shall  knowingly, 
and  designedly  by  any  false  pretense  or  pretens- 
es, obtain  from  any  other  person  or  persons 
any  chose  in  action,  money,  goods,  wares,  chat- 
tels, effects  or  other  valuable  thing  whatever, 
with  intent  to  cheat  or  defraud  any  such  per- 
son or  persons  of'  the  same,  every  person  so  of- 
fending shall  be  deemed  a  cheat,  and  upon  con- 
viction" punished  as  provided  by  statute.  R. 
S.  1908,  I  1840. 

The  note  wtiich  the  prosecuting  witness 
was  by  false  pretenses  procured  to  sign  was 
not  a  valuable  thing  before  delivery  or  until 
delivered.  Of  course,  a  promissory  note  is 
,a  chose  in  action,  and  one  may  be  convicted 
under  the  statute  for  obtaining  a  note  by 
false  pretenses,  or  convicted  of  larceny  for 
stealing  it,  but  in  either  case  It  relates  to 
some  subsisting  note  in  the  possession  of  the 
prosecuting  witness,  and  not  merely  to  the 
obtaining  of  a  signature  to  a  note.  Had  de- 
fendant obtained  by  false  pretenses  from  the 
prosecuting  witness  a  subsisting  note  then  in 
her  possession,  it  would  come  within  the  stat- 
ute; but  the  note  in  question  before  delivery, 
while  stlU  in  the  possession  of  the  maker, 
was  not  a  chose  In  action.    This  defect  In  tlie 


statute  has  been  corrected  in  England  and 
in  many  of  the  states  of  the  Union  by  includ- 
ing In  It  the  obtaining  a  signature  to  an  in* 
strument.  We  have  no  such  statute,  and 
until  we  do  I  do  not  tUnk  the  conviction  can 
be  sustained.  Moreover,  there  is  no  descrip- 
tion of  the  note  in  the  information,  and  there 
was  no  proof  of  value  except  the  prosecuting 
witness  said  she  paid  the  note  at  maturity. 


STATESMAN  PUB.  CO.  v.  rOLTIN  et  aL 
(Supreme  Court  of  Oregon.    Oct.  3,  1917.) 

1.  Interfleaoeb      «=98(1)   —   Confuctino 

Claims— Nature. 
The  publisher  of  a  number  of  periodicals 
offered  prizes  for  the  best  solutions  of  a  pu^xle. 
After  the  close  of  the  contest,  certain  contestants 
claimed  a  number  of  the  highest  prizes,  assert- 
ing that  other  contestants  who  submitted  the 
four  best  solutions  and  three  of  whom  were  fel- 
low countrymen,  and  related  by  blood  or  mar- 
riage, had  violated  the  rules  of  the  contest  and 
were  guilty  of  fraud  or  collusion,  and  that  their 
solutions  were  the  result  of  the  individual  ef- 
forts of  one  man.  The  contestants  submitting 
these  best  solutions  also  claimed  the  prizes,  and 
were  only  prevented  from  bringing  actions  there- 
for by  an  injunction  in  an  interpleader  suit 
brought  by  the  publisher.  Held,  that  there  was 
a  proper  case  for  entertaining  a  bill  of  inter- 
pleader. 

2.  Rewards  cS=»15(3)  —  Persons  Entitled — 
evidencb. 

In  such  suit  of  interpleader,  evidence  held 
insufficient  to  show  fraud  and  collusion  on  the 
part  of  the  contestants  submitting  the  best 
solutions,  though  they  were  related,  their  method 
of  procedure  was  substantially  the  same,  and 
their  results  only  slightly  variant. 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;    William   Galloway,  Judge. 

Bill  of  interpleader  by  the  Statesman  Pub- 
lishing Company  against  Frank  Foltin, 
Stanislaus  Janowski,  Charles  Czyz,  and  oth- 
ers. EYom  an  adverse  decree,  the  defendants 
named  appeal.  Affirmed  in  part,  and  reversed 
and  rendered  In  part. 

This  suit  is  in  the  nature  (rf  a  bill  <tf  In- 
terpleader filed  by  plaintiff,  and  arises  out 
of  substantially  the  following  circumstances: 
The  plaintiff  is  the  publisher  of  the  Oregon 
Statesman,  the  Pacific  Homestead,  Northwest 
Poultry  Journal,  and  the  Oregon  Teacher's 
Monthly,  all  published  at  Salem,  Or.  About 
November  15,  1914,  plaintiff  submitted  to  its 
old  and  new  subscribers  for  such  publica- 
tions a  figure  puzzle  for  solution.  The  puz- 
zle, which  is  too  intricate  for  fuU  descrip- 
tion here,  consisted  of  certain  combinations 
of  numbers  arranged  in  squares,  and  40  cash 
prizes  of  different  amounts  were  offered  to 
subscribers  who  should  be  able  by  contin- 
uous and  nonintersecting  lines  to  include  the 
greatest  aggregate  of  squares  whose  figures, 
added  together,  should  produce  the  high- 
est sum.  Certain  rules  for  the  contest  were 
published,  but  it  appears  that  in  some  mi- 
nor particulars  they  varied  in  the  different 
publications.     Such  variance  is  not  inipor- 
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tant  here.  The  first  prize  was  9300,  and  at 
the  conclusion  of  the  contest  It  was  dalm- 
ed  by  Frank  Foltin  and  B.  V.  McClaen ;  Mc- 
Claen  claiming  that  Foltin  had  been  guilty 
of  fraud  and  coUnslon  with  other  parties,  and 
was  therefore  not  entitled,  to  receive  the 
prize,  although  his  diagram  actually  included 
the  highest  sum  of  figures.  Stanislaus  Jan- 
owskl  and  Tillman  each  claimed  the  second 
prize  of  $175;  Janowsfcl's  diagram  showing 
the  highest  sum,  but  TUlwan  claiming  fraud 
on  Janowskl's  part,  which  he  alleged  disquali- 
fied him  as  a  bona  fide  C(«npetitor.  There 
was  a  like  dispute  on  the  same  grounds  be- 
tween John  Kietadlo  and  Mrs.  B.  Jones  In 
relation  to  the  third  prize  of  $100,  Kieradlo 
having  the  highest  'sum  of  figures ;  between 
Kieradlo  and  McClaen  as  to  the  fourth  prize 
of  f 70 ;  between  McClaen  and  Mrs,  Jones  for 
the  fifth  prize  of  $40;  and  between  Mrs. 
Jones  and  Tillman  for  the  sixth  prize  of  $25. 
l^e  complainant  alleged  that  It  was  Igno- 
rant of  and  unable  to  determine  the  respec- 
tive rights  of  the  parties ;  that  the  defendants 
were  each  threatening  to  bring  an  action  at 
law  against  it  for  the  respective  prizes  <Haim- 
ed ;  that  the  plaintiff  had  no  claim  upon  the 
money,  aggregating  in  all  $710,  and  by  its 
complaint  tendered  the  money  Into  court  to 
be  distributed  among  the  claimants  as  the 
court  might  direct;  that  the  respective  de- 
fendants were  accusing  each  other  of  fraud 
and  collusion  in  their  respective  solutions  of 
the  puzzle,  and  that  plaintiff  was  unable  to 
determine  whether  or  not  there  was  fraud  or 
collusion  on  the  part  of  any  of  the  defend- 
ants. There  was  a  prayer  in  the  usual  form, 
asking  that  defendants  be  required  to  inter- 
plead concerning  their  claims,  and  that  plain- 
tiff be  discharged  from  all  liability  upon  pay- 
ing the  money  into  court.  The  defendants 
Foltin,  Janowski,  Czyz,  and  Kieradlo  filed  a 
general  demurrer  to  the  complaint,  which 
was  overruled,  and  they  were  required  to 
answer.  Whereupon  they  answered,  admit- 
ting the  offering  of  the  prizes  and  their  re- 
spective claims  thereto,  denying  on  informa- 
tion and  belief  that  the  other  defendants  were 
making  any  claims,  respectively,  to  said  priz- 
es or  charging  them  with  fraud  or  collusion 
in  making  the  same,  and  generally  denying 
all  other  allegations  of  the  complaint.  By 
way  of  cross-complaint  they  alleged  the  offer 
of  prizes  by  plaintiff,  their  compliance  with 
flie  rules  presicribed  for  the  contest,  and  the 
fact  that  each  has  won  the  prize  Which  he 
claimed,  and  prayed  for  a  distribution  of  the 
fund  accordingly.  It  was  further  pleaded 
that  the  court  had  no  Jurisdiction,  and  that 
plaintiff,  by  wrongfully  bringing  this  suit, 
had  prevented  them  from  bringing  actions  at 
law  to  recover  upon  their  re^)ective  claims, 
and  prayed  that  the  suit  be  dismissed,  and 
that  they  be  awarded  $150,  necessary  attor- 
ney's fees  and  costs.  McClaen,  Tillman,  and 
Mrs.  Jones  answered,  setting  up  their  re- 
spective claims  to  the  prizes  And  charging 


the  defendants  Foltin,  Janowski,  Cayz,  and 
Kieradlo  with  fraudulent  practices  In  respect 
to  the  contest  That  portion  of  the  ansiwer  is. 
as  follows: 

"(8)  That  prior  to  the  time  fixed  by  the  plain- 
tiff for  the  eubmission  of  solutions  to  said 
figure  puzzle,  the  defendants  £*rank  Foltin,  Stan- 
islaus Janowski,  Charles  Czyz,  and  John  Kie- 
radlo fraudulently  procured  for  some  source  or 
quarter  unknown  to  the  defendants  answering 
herein  a  combination  of  numbers  which  would 
produce  the  largest  results.  (9)  That  prior  to 
said  last-mentioned  time  said  defendants  Frank 
Foltin,  Stanislaus  Janowski,  Charles  Czyz,  and 
John  Kieradlo  fraudulently  conspired  together 
and  agreed  that  each  should  use  the  same  com- 
bination of  numbers  so  fraudulently  obtained, 
with  a  few  minor  exceptions,  and  by  reason  of 
said  collusion  obtain  for  the  said  Frank  Foltin 
said  first  prize  of  $300;  for  the  said  Stanislaus 
Janowski '  said  second  prize  of  $175;  for  the 
said  Charles  Czyz  said  third  prize  of  $100 ;  and 
for  the  said  John  Kieradlo  the  said  fourth  prize 
of  $70.  (10)  That  in  pursuance  of  said  collu- 
sion, and  in  order  to  cheat  and  defraud  the  de- 
fendants answering  herein,  said  defendants 
Frank  Foltin,  Stanislaus  Janowski,  Charles 
Czyz,  and  John  Kieradlo  submitted  to  said  plain- 
tiff their  fraudulent  solutions  to  said  fiRure  puz- 
zle, which  were  as  follows:  Frank  Foltin,  330,- 
229;  Stanislaus  Janowski,  330.224;  Charles 
Czyz,  329,088;  and  John  Kieradlo,  320.949. 
(11)  That  the  highest  solution  of  said  figure 
pusale,  made  in  accordance  with  the  rules  and 
regulations  of  said  contest,  were  as  follows: 
H.  V.  McClaen,  328,281;  H.  C.  Tilhnan,  826,- 
908;  and  Mrs*  B.  Jones,  226,090.  (12)  That 
the  said  contest  closed  on  the  15th  day  of  Jan- 
uary, 1915,  and  at  said  time  and  ever  since 
said  date  there  has  been  due,  owinR,  and  unpaid 
defendants  H.  V.  McClaen,  $300,  H.  C.  Tillman, 
$175,  and  Mrs.  B.  Jones,  $100,  which  sums 
have  not  been  paid,  nor  any  part  thereof.  (13) 
That  by  reason  of  the  fraud  firacticed  by  de- 
fendants Frank  Foltin,  Stanislaus  Janowski, 
Charles  Czyz,  and  John  Kieradlo,  as  herein  set 
forth,  the  defendants  answering  herein  have 
been  compelled  to  file  an  answer  herein,  and  con- 
test in  this  proceeding,  to  their  damage  in  costs 
and  attorneys'  fees  of  approximately  $125.  and 
by  reason  thereof  have  been  deprived  of  the 
use  of  said  $67S  since  said  15th  day  of  January, 
1916." 

Motions  to  strike  out  portions  of  the  an- 
swer and  a  demurrer  to  the  same  having 
been  overruled,  the  defendant  last  above 
named  filed  a  reply,  putting  in  issue  the  af- 
firmative matter  In  the  answer  of  McClaen, 
Tillman,  and  Jones,  and  the  plaintiff  filed 
a  reply,  putting  la  issue  the  new  matter  In 
the  answer  of  Foltin,  Janowski,  Czyz,  and 
Kieradlo,  tbns  putting  the  cause  at  issue. 
Before  the  trial  the  money  In  dispute  was 
brought  into  court  and  paid  over  to  the  clerk. 
The  court  found  In  favor  of  plaintiff  upon  the 
issues  as  to  the  interpleader,  and  found  that 
the  defendants  Foltin,  Janowski,  Czyz,  and 
Kieradlo  had  voluntarily  conspired  and 
agreed  that  each  should  use  a  combination  of 
numbers  fraudulently  obtained,  with  a  few 
minor  exceptions;  that  the  solutions  obtain- 
ed by  them  were  the  result  of  the  tadividual 
efforts  of  one  man;  that  the  defendants 
violated  the  rules  of  the  contest  and  the  ad- 
vertised rules  of  the  plaintiff  In  so  fraudu- 
lently conspiring  together,  aod  that  said  am- 
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splrac^  waa  entered  Into  by  said  defendants 
to  dieat  and  defraud  McClaen,  Tillman,  and 
Mrs.  Jones.  There  were  findings  tbat  tbe 
tbree  latter  were  respectively  entitled  to  the 
three  highest  prizes,  and  that  plaintifl  had 
been  unable  to  ascertain  who  was  entitled  to 
the  fourth,  fifth,  and  sixth  prizes.  There  was 
a  decree  accordingly,  directing  the  clerk  to 
pay  over  out  of  the  fund  deposited  the  sum 
of  $300  to  McClaen,  $175  to  TlUman,  and  $100 
to  Mra  Jones,  after  deducting  therefrom 
their  proportion  of  the  costs  and  disburse- 
ments, and  the  remaining  $135,  less  the  costs 
retained,  to  be  repaid  to  plaintiff  for  distri- 
bution to  whomsoever  should  be  entitled 
thereto.  From  this  decree  defendants  Foltln, 
Janowski,  and  Czyz  appeal 

Carey  F.  Martin,  of  Salem  (Ivan  G.  Martin, 
of  Salem,  on  tue  brlefj,  for  appellants.  James 
G.  Heltzel,  of  Salem,  for  respondent.  Mc- 
Nary  &  McNary  and  K.  D.  Moores,  all  of 
Salem,  for  defendants  McClaen,  Tillman,  and 
Jones. 

McBRIDE\  O.  J.  (after  stating  the  facts 
as  above),  [i]  The  plaintiff,  both  by  plead- 
ing and  proof,  has  shown  a  good  caiise  for 
Interpleader.  It  Is  evident  that  with  two 
claimants  for  each  of  the  three  principal 
prizes  it  would  have  exposed  itgelf  to  a  mul- 
tiplicity of  small  actions  in  regard  to  the 
fund  in  its  hands  bad  it  assumed  to  pay  it 
to  any  set  of  clainHants.  The  appealing 
parties  admit  in  their  answer  that  they  claim- 
ed, respectively,  the  first  three  prizes,  and 
were  prevented  from  bringing  actions  to  re- 
cover them  only  by  reason  of  tbe  injunction 
Issued  in  this  suit  The  tbree  defendants 
wha  were  successful  in  the  court  below  ear- 
nestly contend  In  their  pleadings  and  by  their 
evidence  tliat  they,  respectively,  are  entitled 
to  the  tbree  principal  prized  and  that  their 
competitors  were  guilty  of  such  fraud  and 
collusion  as  to  disqualify  them  as  claimants. 
We  are  of  the  opinion  tbat  tbe  circumstances 
bring  this  case  clearly  within  tbe  rule  an- 
nounced in  Pope  V.  Ames,  20  Or.  199,  25  Pac. 
393,  and  In  North  Pac.  Lumber  Co.  v.  Lang, 
28  Or.  246,  42  Pac.  799,  52  Am.  St.  Rep.  780, 
and  that  the  decree  of  the  court  so  rendered 
was  correct  as  to  this  branch  of  the  case. 
Kleradlo  has  not  appealed,  so  as  to  tbe  is- 
sue between  himself  and  McClaen  and  the 
next  highest  on  the  list  nothing  need  be  said, 
except  so  far  as  it  arises  Incidentally  in  the 
course  of  the  proceedings. 

[2]  It  appears  from  tbe  evidence  that  "up- 
on tbe  face  of  the  returns"  the  appealing 
defendants  and  Kleradlo  stand  higher  than 
McClaen,  Tillman,  and  Mrs.  Jones,  and  un- 
less these  results  are  shown  by  the  prepon- 
derance of  the  evidence  to  have  been  fraud- 
ulently obtained,  they  were  entitled  to  receive 
the  prizes.  The  evidence  of  fraud  and  collu- 
sion on  their  part  is  very  slight.  Foltln, 
Czyz,  and  Janowski  are  all  natives  of  Poland. 
Foltln  is  married  to  Janowski's  aunt,  and  is 


blood  unde  to  Czyz.  At  the  time  of  the  con- 
test Janowski  was  an  attendant  at  the  Oregoa 
Insane  Asylum,  Czyz  was  at  Dee,  in  Hood  Riv- 
er county,  about  100  miles  distant,  and  Foltin, 
about  7  miles  from  Salem.  Kleradlo  reledded  in 
Cbicago,  and  is  not  shown  to  have  been  ac- 
quainted with  tbe  three  appealing  defendants, 
and  they  all  deny  acquaintance  with  or  any 
knowledge  of  him.  This  relationship  of  tbe 
three  appellants  and  the  fact  that  they  wero 
tbe  three  highest  contestants,  that  their  meth- 
od of  procedure  was  substantially  the  same, 
and  the  relsults  only  slightly  variant,  is  prac- 
tically tbe  only  evidence  of  fraud  or  collusion 
between  them.  It  was  claimed  that  the  hand- 
writing on  the  prize  slips  was  so  similar  as 
to  Indicate  that  they  wwr'e  all  written  by  the 
same  person,  but  an  inspection  does  not  dis- 
close any  greater  similarity  than  would  prob- 
ably be  found  to  exist  in  the  handwriting  of 
any  two  persons  of  the  same  nationality  who 
bad  received  an  ordinary  education.  It  is  all 
of  the  angular  type  peculiar  to  continental 
Europe,. and  in  our  judgment  there  are  many 
and  controlling  indications  tbat  each  slip  was 
written  by  a  different  person.  As  to  the 
method  used,  it  appears  that  there  were  sev- 
ral  thousand  contestants,  and,  perhaps,  a 
million  methods  which  would  comply  with  the 
terms  of  tbe  ccmtest  producing  greater  or 
lesser  results,  but  it  is  plain  that  there  must 
have  been  only  one  method  to  produce  the 
highest  result,  and  the  nearer  a  contestant 
could  approximate  to  that  the  better  the 
result  he  would  obtain.  It  is  in  evidence 
that  these  parties  bad  engaged  in  other  con- 
tests of  a  similar  character,  and  their  testi- 
mony discloses  an  intelligent  comprehen- 
sion of  methods  by  which  high  results  may  be 
secured.  (They  were  not  living  in  the  same 
house  or  the  same  town,  and  but  two  of  them 
In  the  same  vldnlty,  and  they  all  testify  that 
they  never  conferred  in  any  way  In  regard 
to  the  work  they  were  doing.  That  they 
chose  the  same  method  of  solving  tbe  pr<q;K>- 
sltioa  may  be  attributed  either  to  their  ex- 
perience in  former  contests  or  to  their  close 
attention  to  the  conditions  of  the  problem. 
Fraud  is  never  presumed ;  it  must  be  proved ; 
and  it  Is  not  sulhcient  to  establish  fraud  that 
a  few  detached  circumstances  susceptible 
equallyof  an  Innocent  or  a  guilty  construction 
should  be  shown.  The  evidence  shows  that 
Kleradlo  resides  in  Chicago,  and  that  none  of 
the  appealing  defendants  ever  saw  or  heard 
of  hiiu  until  this  action,  and  yet  he  pursued 
the  same  methods  and  approximated  the  same 
results.  So  far  as  indicated  by  the  evidence, 
he  never  conspired  with  tbe  appellants  or 
had  an  opportunity  to  do  so,  yet  he  is  found 
to  be  a  coconspirator  with  appellants,  and 
they  with  him  because  be  and  they  used 
what  seems  to  bave  been  the  best  method 
and  thereby  obtained  the  best  results.  While 
the  fact  that  these  three  appellants  are  re- 
lated either  by  marriage  or  by  consanguinity, 
and  tbat  they  each  have  achieved  a  high 
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Bcore  In  the  contest  and  t>y  similar  methods, 
are  drcumstanoes  calling  for  dose  scrutiny, 
we  do  not  feel  ttiat  tbey  are  sufficient  to  over- 
oome  the  -presumption  of  fair  dealing  with 
which  the  law  InTests  every  transaction  until 
it  is  oTeroome  by  a  preponderance  of  testi- 
mony to  the  contrary. 

As  to  the  plaintiff,  the  decree  of  the  circuit 
court)  is  affirmed,  wlUi  oosttai  As  to  the  de- 
f«idants  appealing  the  decree  is  reversed, 
and  one  will  be  rendered  In  their  favor  as 
against  the  defendants  McCnaen,  TiUman, 
and  Mrs.  Jones  as  prayed  in  their  crossKXMu- 
plaint. 

MOORE,  BEAN,  and  McCAMANT,  JJ., 
concur. 


SHEPHERD  V.  INMAN-POULSBN  LUM- 
BER CO. 
(Supreme  Court  of  Oregon.    Oct  3,  1917.) 

1.  Costs   <8=>264— On    Appeai,— Expense   of 
Tbansckipt— Taxation. 

Expense  of  a  st«nosraphic  transcript  of  te»- 
timouy  used  on  appeal  must  be  claimed  and 
taxed  in  the  circuit  court,  and  cnnuot  be  taxed 
as  a  disbursement  in  the  Supreme  Court. 

2.  Costs    «s»254(5)— On     Appeal— Expense 
OF  Tkanscxipt. 

Plaintiff  filed  a  supplementary  cost  bill  for 
a  stenographic  trnnscript  of  testimony  for  use 
on  appeal  nfter  the  time  allowed  by  L.  O.  1j. 
{  5iJ0,  providing  that  no  disbursements  shall  be 
allowed  a  party  unless  he  served  upon  the  ad- 
verse party  and  filed  with  the  clerk  an  itemized 
statement  of  his  disbursements  "within  fire  days 
after  the  rendition  of  the  iudgment,"  but  pro- 
viding that  such  statement  may  be  filed  with 
the  clerk  at  any  time  after  said  five  days,  but 
not  later  than  the  first  day  of  the  next  regular 
term  after  the  expiration  of  the  said  five  days, 
and  that  such  statement  shall  be  entered  by  the 
clerk  "as  a  part  of  the  judgment"  in  favor  of 
the  party  entitled  to  costs.  L.  O.  L  i  931,  pro- 
vides that  when  shorthand  notes  shall  have 
been  taken  in  any  case,  if  the  court  or  either 
party  requests  a  transcript,  the  expense  thereof 
shall  be  paid  forthwith  by  the  party  ordering 
the  transcript,  "and  when  paid  shall  be  taxed 
as  other  costs  in  the  case."  Held,  that  the  ex- 
pense of  such  transcript  may  or  may  not  be  tax- 
able, depending  upon  whether  the  judgment  is 
reversed  or  affirmed,  but  in  no  event  can  be- 
come a  part  of  the  original  judgment,  and  the 
bill  was  filed  prematurely,  the  time  within  which 
the  supplementary  cost  bill  can  be  filed  com- 
mencing to  run  from  the  date  of  the  entry  of 
judgment  on  the  mandate,  and  that,  if  judg- 
ment is  affirmed,  the  item  cannot  be  taxed  as  a 
disbursement,  or  become  part  of  the  original 
■judgment,  but,  if  reversed,  the  item  is  taxable 
as  a  part  of  the  new  judgment  rendered  on  the 
mandate. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;   George  N.  Davis,  Judge. 

Action  by  George  S.  Shepherd  against  the 
Inman-Poulsen  Ijuniber  Company.  Judgment 
lor  plnlutilf,  and  defen'dant  appeals  from  al- 
lowance of  supplementary  cost  bill.  Re- 
versed. 

After  a  trial  consuming  Ave  days,  George 
S.  Shepherd  obtained  a  verdict  and  a  judg- 
ment   on    September    25,    1915,    for    $3,500 


against  Inman-Poulsen  Lumber  Oompany,  a 
corporation.  On  October  6,  191S,  Shepherd, 
filed  a  cost  bill  for  the  costs  and  disburse- 
moits  incurred  by  him  in*  the  trial  of  the  ao 
tl<m,  including  fees  pafid  to  the  clerk  and 
sheriff,  attorney's  teea,  witness  fees,  and  the 
expense  of  preparing  certain  exhibits.  An 
official  court  reporter  took  shorthand  notes 
of  the  evidence,  and  upon  entry  of  the  judg^ 
ment  plaintiff  "requested  a  transcript  of  the 
notes  into  longhand."  The  court  reporter 
made  and  certified  to  a  typewritten  transcript 
of  the  evidence  "and  other  proceedings  in 
the  action,"  but  he  did  not  deliver  the  trans- 
cript to  Shepherd  until  February  5,  1916. 
Immediately  upon  delivery  of  the  transcript 
Shepherd  filed  It  with  the  dexk.  of  the  court, 
for  the  use  of  the  court  and  the  parties  to 
the  action.  On  February  7;  1916,  Shepbertt 
prepared  and  served  and  filed  in  the  circuit 
court  a  "supplementary  cost  bill,"  claiming 
that  he  was  entitled  to  have  taxed  as  a  part 
of  his  disbursements  $195  "for  extending 
court  reporter's  notes"  and  15  cents  "clerk's 
fees  filing  same."  The  Inmnn-Poulsen  Lum- 
lier  Company  objected  to  the  supplementary 
cost  bill,  on  the  ground  that  it  had  not  been 
filed  "within  five  days  after  the  rendition  of 
the  judgment  herein,  nor  on  or  before  the 
first  day  of  the  next  regular  term  of  the  court 
occurring  after  the  expiration  of  the  said  five 
days."  The  circuit  court  overruled  the  ob- 
jections to  the  supplementary  cost  bill,  and 
"ordered  and  adjudged  that  plaintiff  have 
and  recover  of  defendant,  in  addition  to  the 
previous  judgment  herein,  the  sum  of  $195.15, 
and  that  executicm  issue  itherefor,"  and  the 
defendant  then  appealed  from  the  judgment 
allowing  the  disbursements  daimeid  In  the 
sui^lementary  cost  bill. 

Fred  L.  Everson,  of  Portland  (Cake  &  Cake, 
of  Portland,  on  the  brlelD,  for  appellant. 
George  S.  Shepherd,  of  Portland  (William 
Wallace  McOredie,  of  Portland,  on  the  brief), 
for  respondent. 

HARRIS,  J.  (after  stating  the  tacts  as 
above).  The  only  questions  for  decision  arise 
out  of  the  objections  to  the  supplementary 
cost  bill,  which  was  filed  on  February  7, 
1916,  as  there  are  no  objections  to  the  cost 
bill  filed  by  the  plainUff  on  October  5,  1915. 
The  defendant  contends  that  the  supplement 
tary  cost  bill  cannot  be  allowed,  because  it 
was  not  filed  within  the  time  flxefd  by  secti<Ki 
569,  L.  O.  L.  The  plaintiff  argues  that  sec- 
ti(»i  569,  L.  O.  L.,  is  not  applicable,  for  the 
reason  that  section  931,  L.  O.  L.,  governs, 
and  because  it  was  impossible  to  know  the 
amount  of  the  disbursement  until  after  the 
time  limit  prescribed  by  section  669,  L.  O.  L. 

Section  569,  L.  O.  L.,  provides  that  no  dis- 
bursements shall  be  allowed  to  a  party  unless 
he  shall  serve  upon  such  adverse  parties  as 
are  entitled  to  notice  by  law  and  file  with 
the  clert(  of  the  court  "within  five  days  after 
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the  rendition  of  tbe  Judgment"  an  Itemized 
statement  of  bis  Vlisbursements;  bat  "such 
statement  of  disbursements  may  be  filed  with 
the  clerk  at  any  time  after  said  five  days, 
but  not  later  than  the  first  day  of  the  next 
regular  term  of  the  court  occurring  after  the 
expiration  of  said  five  days.  •  •  •  The 
statement  of  disbursements  thus  filed  and 
costs  shall  be  entered  as  of  course  by  the 
clerk  as  a  part  of  the  judgment  or  decree  In 
favor  of  the  party  entitled  to  costs  and  dis- 
bursements," unless  the  adverse  party  objects, 
and  in  that  case  the  court  passes  upon  the 
objection  to  the  cost  bill.  The  terms  of  court 
in  Multnomah  county  are  fixed  by  section 
2806,  L.  O.  L.,  where  It  is  provided  that  a 
terra  of  court  shall  be  held  "  *  •  •  the 
first  Monday  in  September,  the  flnst  Monday 
In  October,  the  first  Monday  In  November, 
and  the  first  Monday  In  December." 

Section  931,  L.  O.  L.,  so  far  as  It  is  mate- 
rial here,  reads  thus: 

"When  shorthand  notes  have  been  taken  in 
any  case  as  in  this  act  provided,  if  the  court  or 
either  party  to  the  suit  or  action  or  his  at- 
torney requests  a  transcript  of  the  notes  into 
longhand,  the  official  reporter  shall_  cause  full 
and  accurate  typewritten  tnanscripts  to  be 
made  of  the  testimony  or  other  proceedings, 
which  shall,  when  certified  to  as  hereinafter 
provided,  be  filed  with  the  clerk  of  the  court 
where  such  cause  was  tried  for  the  use  of  court 
or  parties.  The  fees  of  the  official  reporter  for 
making  such  transcripts  shall  be  fifteen  cents 
per  folio  of  one  hundred  words,  and  shall  be 
paid  forthwith  by  the  parties  or  party  for  whose 
benefit  the  same  is  ordered,  and  when  paid  shall 
be  taxed  as  other  costs  in  the  case.    *    •    *  " 

If  the  expense  of  extending  the  shorthand 
notes  of  the  reporter  must  be  entered  "as  a 
part  of  the  judgment"  which  was  rendered  in 
the  circuit  court  on  September  25,  1915,  and 
If  suedi  entry  must  be  made  after  such  judg- 
ment, but  within  the  tinte  prescribed  by  sec- 
tion 669,  L.  O.  It,,  then  the  supplementary 
cost  bm  was  filed  too  late  for  allowance. 
Basim  V.  Wade,  47  Or.  526,  84  Pac.  387.  If, 
however,  the  disbursement  Is  not  taxable  "as 
a  part  of  the  judgment"  which  was  rendered 
on  September  25,  1915,  but  is  to  be  taxed  as  a 
part  oB  a  judgment  yet  to  be  rendered,  then 
the  supplementary  cost  bill  was  not  filed  too 
late,  but  it  was  filed  prematurely. 

[1]  It  must  be  remembered  that  the  tran- 
script of  the  evidence  was  not  used  during  the 
trial  in  thei  circuit  court;  it  was  made  and 
used  after  the  trial,  and  for  the  purpose  of 
an  appeal  to  the  Supreme  Court ;  It  was  not 
employed  to  procure  the  judgment  render- 
ed In  the  circuit  court,  but  It  is  being  used  to 
attack  that  Judgment.  Numerous  precedents 
have  established  the  rule  that  the  Item  clalm.- 
ed  by  Shepherd  cannot  be  taxed  aa  a  disburse- 
ment in  this  court,  but  It  must  be  claimed 
and  taxed  In  the  circuit  court  Delovage  v. 
Old  Oregon  Creamery  Co.,  76  Or.  430,  438, 
147  Pac.  392,  149  Pac.  317.  And  hence  the 
only  question  for  decision  is  whether  the  sup- 
plementary cost  bill  was  filed  at  and  within 
the  proper  time.    In  West  v.  McDonald,  64 


Or.  203,  127  Pac.  784,  128  Pac.  818,  the  de- 
fendant ai^>ealed  from  a  Judgment  obtained 
by  the  plaintiff,  and  the  Judgment  was  re- 
versed by  the  appellate  court.  The  defendant 
filed  a  cost  bill,  which  included  an  Item  of 
$60  paid  to  the  reporter  for  extending  the 
shorthand  notes.  The  i^aintiff  objected  to 
this  item  of  the  cost  bill,  and  this  court  held 
that  upoDi  a  reversal  of  the  judgment  and  a 
return  of  the  mandate  to  the  circuit  court  the 
appellant  could  file  In  the  circuit  court  a 
cost  bUl,  including  an  Item  for  the  expense  of 
transcribing  the  evidence. 

[2]  It  is  true  that  \n  the  instant  case  Shep- 
herd is  the  only  party  who  was  entitled  to 
file  a  cost  bill  for  the  expenses  incurred  In 
the  trial  in  the  circuit  court,  because  he  was 
the  prevailing  party  there,  and  yet  there  is 
an  analogy  between  the  facts  in  West  v. 
McDonald,  supra,  and  the  situation  here. 
This  is  an  action  at  law,  and  the  expense  of 
extending  the  shorthand  notes  may  or  may 
not  be  taxable,  depending  upon  whether  the 
judgment  is  reversed  or  affirmed.  Lemler  v. 
Bord,  80  Or.  224,  231,  156  Fac.  427,  1034. 
But  In  no  event  can  this  Item  becomib  a  part 
of  the  judgment  of  September  25,  1915.  If 
the  Judgment  is  affirmed,  the  item  claimed  by 
Shepherd  cannot  be  taxed  as  a  disbursement, 
and  hence  cannot  enter  into  and  become  a 
part  of  the  judgment  rendered  in  the  circuit 
court  It  the  judgment  is  reversed,  the  Item 
is  taxable  but  It  cannot  enter  Into  or  become 
a  part  of  the  judgment  of  September  25, 1915, 
because  that  judgment  Is  set  aside  and  gives 
way  to  a  new  Judgment  which  is  eutered  on 
a  mandate  from  this  court,  The  time  within 
which  the  isupplementary  cost  bill  can  be  fil- 
ed commences  to  run  from  the  date  of  the 
entry  of  a  judgment  on  the  mandate.  The 
supplementary  cost  bill  was  filed  prematurely, 
and  the  circuit  court  erred  in  allowing  the 
itenn.  If  the  judgment  at  September  25, 1915. 
is  reversed,  then  Shepherd  cao  file  a  cost  bill 
for  the  expense  of  extending  the  shorthand 
notes,  provided  he  flies  a-  cost  bill  after  the 
entry  of  a  judgment  <»  the  mandate  and 
within  the  time  permitted  by  section  569, 
U  O.  I* 

The  rule  announced  and  applied  here  is 
fair  to  litigants,  Is  consistent  with  previous 
adjudications,  and  harmonizes  sections  569 
and  931,  Li.  O.  li.,  so  as  to  give  force  and 
effect  to  each.  The  instant  case  affords  an* 
apt  Illustration  of  the  harsh  results  which 
might  follow  from  any  other  construction  of 
the  statutes  relating  to  costs  and' disburse- 
ments. Shepherd  had  60  days  from  the  entry 
of  the  judgment  within  which  to  appeal. 
Cliapter  319,  Laws  1913.  He  served  a  notice 
of  appeal  on  November  20,  and  filed  It  Nov- 
vember  22,  1915.  He  appealed  within  the 
time  allowed  by  law.  The  exxjense  of  tran- 
scribing the  testimony  was  Incurred  for  the 
sole  purpose  of  aiding  an  appeal,  and  the  dis- 
bursement can  be  claimed  only  because  it  la 
in  aid  of  an  appeaL  Shepherd  could  not  have 
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filed  a  cost  UU  for  tbl8  Item  before  giving  no- 
tice of  an  appeal.  To  apply  the  doctrine  con- 
tended for  by  the  defendant  would  be  equiva- 
lent to  saying  to  Shepherd:  If  yon  wished 
to  preserve  your  right  to  be  reimbursed 
for  the  expense  of  transcribing  the  evidence, 
you  should  have  appealed  and  filed  your  sup- 
plementary cost  bill  not  later  than  the  first 
Monday  In  November,  1915,  altheugh  to  have 
done  so  would  have  shortened  the  time  allow- 
ed to  you  by  law  for  appealing;  or.  If  you 
preferred  to  deliberate  the  full  60  days  al- 
lowed for  appealing  before  making  up  your 
mind  to  appeal,  you  did  so  at  the  risk  of  los- 
ing your  right  to  be  reimbursed  for  the  ex- 
pense of  extending  the  shorthand  notes.  On 
the  other  band,  the  rule  ai^lled  by  us  does 
not  compel  a  litigant  to  shorten  the  time  for 
appeal,  and  thus  abridge  the  statutory  right 
of  appeal,  In  order  to  save  the  statutory  right 
to  disbursements,  or  to  choose  the  alternative 
of  entirely  losing  the  latter  right  In  order 
completely  to  preserve  the  former  right. 

The  Judgment  cm  the  supplementary  cost 
bill  is  reversed;  but,  If  Shepherd  prevails  on 
the  appeal  from  the  judgment  of  September 
25,  1915,  he  will  be  entitled  to  file  a  cost  bUl 
after  the  entry  of  a  Judgment  on  our  man- 
date. 

McBRIDE,  O.  3.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


JOHNSON  et  al.  v.  TUCKBR,  anmlt  Court 

Judge,  et  aL 

(Supreme  Court  of  Oregon.     Oct  8,  1917.) 

1.  Mechahics'  Liens  €=>173  —  When  Peb- 
nccTED— Effect  of  Fiung. 

Although  a  mechanic's  lien  takes  its  origin 
with  the  furnishing  of  labor  or  materials,  it  is 
not  perfected  until  the  notice  or  claim  of  lien  is 
filed,  wherenpon  it  relates  back  to  the  begin- 
ning when  the  work  commenced  or  the  materials 
were  furnished. 

2.  Mechanics'   Liens  cS=>245(1)  —  Neobssitt 
of  fobbclosure. 

A  mechanic's  lien  must  be  foreclosed  by  suit 
in  which  a  decree  is  rendered  as  in  other  suits. 

3.  Mechanics'    Liens  «=»14  —  Decree  —  Ef- 
fect. 

Decree  of  foreclosure  of  mechanic's  lien  is 
not  different  from  others  as  to  its  effect  upon 
property,  and  as  there  are  no  exceptions  in  the 
homestead  laws  in  favor  of  such  decree,  it  af- 
fects them  in  the  same  manner  as  other  judg- 
ments or  decrees. 

4.  HoUESTEAD  €=s>104— Claim  of  Houestead. 

L.  O,  L.  §  221,  providing  that  the  homestead 
of  any  family  shall  be  exempt  from  judicial 
sale  for  the  satisfaction  of  any  judgment  here- 
after obtained,  does  not  impair  a  mechanic's  lien 
upon  the  homestead  premises,  but  merely  sus- 
pends its  execution  if  the  owner  of  tli«  home- 
stead claims  the  exemption. 

6.  M.A.VDAUVB    «S»53— JUDICIAI.    AOTS— PbBS- 
EKVATION  OF  H0UE8TEAD. 

Plaintiffs  sued  to  foreclose  a  mechanic's  lien. 
They  secured  decree,  and  execution  was  placed 
In  the  hands  of  the  sheriff.  The  owner  sued 
to  enjoin  the  sheriff  from  selling  the  property 
on  the  ground  that  it  was  her  homestesul  which 


■he  had  claimed  by  due  notice  nnder  L.  O.  L. 
t  224.  Injunction  was  granted.  Plaintiff 
Uien  api)lied  for  mandamus  to  compel  revocation 
of  the  injunction  and  levy  of  the  execution. 
Held,  that  as  the  judges  had  authority  judicially 
to  hear  and  determine  the  suit  instituted  to  pre- 
serve the  homestead,  and  as  under  L.  O.  L.  | 
613,  mandamus  does  not  control  judicial  dis- 
cretion, the  writ  could  not  be  granted. 
6.  Mandamus  «=»3(4)— Function  of  Writ. 

In  such  case,  held,  that  mandamus  could 
not  issue  against  the  sheriCC  to  compel  the  ex- 
ectttion,  since  if  he  wrongfully  refused  to  levy 
it,  plaintiffs  had  a  remedy  upon  their  bond. 

In  Banc.  Mandamus  by  Martin  Johnson 
and  others  against  Robert  Tucker,  as  Judg6 
of  the  Circuit  Court  for  the  Fourth  Judicial 
District,  Department  No.  8,  and  others.  Dfe- 
murrer  to  the  writ  sustained. 

The  plaintiffs  here  Instituted  a  previous 
suit  In  the  circuit  cotrt  of  Multnomah  coun- 
ty against  Josephine  Paulson  to  foreclose 
mechanics'  Hens  which  they  claimed  for  la- 
lM)r  and  material  furnished  and  which  were 
used  In  the  construction  of  a  dwelling  bouse 
for  her.  From  a  decree  in  that  suit  in  favor 
of  the  plaintiffs  the  defendants  appealed,  but 
the  decision  of  the  circuit  court  was  afllrmed 
after  slight  modifications,  and  a  mandate  of 
this  court  was  Issued  and  directed  to  tha'j 
court  substantially  requiring  it  to  enter  a 
decree  in  accordance  with  the  opinion  ren- 
dered, order  a  sale  of  the»  property,  and  in 
ease  such  sale  should  fall  to  pay  all  the 
amounts  mentioned  In  the  decree,  together 
with  Interest,  cost  of  sale,  and  the  costs  and 
disbursements  of  the  court  l)elow,  It  should 
enter  Judgment  against  the  defendants  in  that 
case  and  their  surety  for  such  deficiency.  In 
this  original  proceeding  here  for  a  writ  of 
mandamus  that  document  discloses  the  his- 
tory of  the  proceedings  up  to  the  point  in- 
dicated, and  further  states  in  substance  that 
the  circuit  court  entered  the  mandate  as  re- 
quired ;  that  an  execution  was  issued  there- 
on and  placed  In  the  hands  of  the  present  de- 
fendant Hurlburt,  who  is  sheriff  of  Multno- 
mah county ;  that  he  offered  the  property  for 
sale  after  due  notice  thereof  and  struck  It 
off  to  the  husband  of  Josephine  Paulson,  be 
being  the  highest  bidder  for  the  property, 
bnt  that,  be  having  refused  to  pay  his  bid,  an- 
other execution  was  Issued  on  the  decree. 
At  this  juncture  Josephine  Paulson  com- 
menced a  suit  In  equity  against  the  sheriff 
to  enjoin  him  from  attempting  to  sell  the 
property  on  the  ground  that  at  the  time  of 
the  issuance  of  the  execution  and  his  at- 
tempt to  sell,  she  was  residing  (m  the  prop- 
erty in  the  house  in  question  and  by  due  no- 
tice to  the  sheriff  claimed  It  as  her  home- 
stead and  that  of  her  family.  That  suit  was 
beard  In  the  circuit  court  before  the  defend- 
ant Tucker  as  one  of  the  judges  thereof, 
and  a  decree  was  entered  therein  according  to 
the  prayer  of  the  bill  restraining  the  sheriff 
from  selling  the  property  on  the  grounds  that 
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it  was  a  homestead  as  alleged.  The  altema- 
Ure  writ  of  mandamus  Issued  out  of  this 
court  recites  the  history  of  the  affair  sub- 
stantially as  Indicated,  but  more  in  detail, 
requires  the  two  defendants  who  are  circuit 
Judges  to  revoke  the  decree  of  injunction  and 
allow  the  sheriff  to  proceed  with  the  sale  and 
commands  the  latter  oflBcer  to  sell  the  realty 
as  directed  by  his  writ.  All  the  defendants 
were  given  the  option  of  adducing  any  vaUd 
reason  why  they  have  not  obeyed  the  present 
writ  of  mandamus.  Called  upon  to  show 
cause  why  it  should  not  be  made  i)eremptory, 
the  defendants  have  demurred  generally. 

Arthur  H.  Levris  and  H.  D.  Angell,  both  of 
Portland  (Hall  &  iLepper,  Asher  &  Johnstone, 
Lewis  &  Lewis,  and  Angell  &  Fisher,  all  of 
Portland,  on  the  brief),  for  plaintiffs.  L.  P. 
Hewitt,  of  Portland,  for  defendants. 

BURNETT,  J.  (after  stating  the  facts  as 
above),  "The  homestead  of  any  family  shaU 
be  exempt  from  Judicial  sale  for  the  satisfac- 
tion of  any  Judgment  hereafter  obtained. 
Such  homestead  must  be  the  actual  abode  of, 
and  owned  by  such  family,  or  some  member 
thereof."  U  O.  Ia  {  221.  "When  any  officer 
shall  levy  upon  such  homestead,  the  owner 
thereof,  wife,  husband,  agent  or  attorney  of 
such  owner,  may  notl^  such  ofllcer  that  he 
claims  such  premises  as  his  homestead. 
•    •    *••    L.  O.  L,  §  224. 

[1-4]  Although  a  mechanic's  lien  takes  Its 
origin  with  the  furnishing  of  labor  or  materi- 
als, it  is  not  perfected  until  the  notice  or 
claim  of  lien  is  filed,  whereupon  It  relates 
back  to  the  beginning  when  the  work  com- 
menced or  the  materials  were  furnished.  It 
Is  still  necessary  to  foreclose  such  a  lien  by 
suit  in  which  a  decree  is  rendered  as  in  other 
salts  for  such  purposes.  The  decree  thus 
rendered  Is  not  different  from  others  in  Its 
effect  npon  the  property,  and  there  being  no 
exceptions  in  the  homestead  laws  in  favor  of 
such  determination,  it  affects  them  In  the 
same  manner  as  In  other  Judgments  or  de- 
crees. The  operation  of  the  statute  under 
consideration  Is  not  to  impair  the  lien,  but 
only  to  susi)end  its  execution,  and  then  only 
at  the  claim  of  the  owner  of  the  homestead. 
This  is  the  doctrine  of  Hansen  v.  Jones,  67 
Or.  416,  109  Pac.  868.  It  is  taught  also  In 
Davis  V.  Low,  66  Or.  599,  185  Pac.  314,  that 
an  execution  upon  a  Judgment  for  labor  or 
material  improvements  upon  the  homestead 
arei  within  the  class  from  which  the  home- 
stead Is  exempt.  The  statute  creating  this 
exemption,  after  defining  the  right,  gives  to 
the  owner  of  the  homestead  the  privilege  of 
claiming  the  same  at  least  as  late  as  the  levy 
of  the  execution.  In  any  event  he  is  not  re- 
quired to  make  the  claim  until  after  decree. 
It  is  a  means  of  resistance  against  the  execu- 
tion. In  a  sense  it  Is  a  post  Judgment  privi- 
lege, and  it  is  not  required  that  the  same 
shall  be  asserted  as  a  defense  against  the 


cause  of  suit  or  action  wtal&b  ripois  Into  a 
Judgment  or  decree.  It  Is  true  that  it  was 
said  arguendo  In  Davis  v.  Low,  snpra: 

"It  would  probably  be  too  late  for  a  debtor  to 
claim  the  homestead  exempt  from  levy  and  sale 
on  execution  after  the  court  has  declared  the 
debt  to  be  a  lien  upon  the  property  and  decreed 
a  sale  thereoL" 

This  excejpt,  not  necessary  to  the  decision 
in  that  case,  is  controlled  by  the  reasoning  in 
the  previous  holding  in  Hansen  v.  Jones,  as 
well  as  by  the  opinion  in  Wilson  v.  Peterson, 
68  Or.  525,  136  Pac.  1187,  where  Mr.  Justice 
Bean,  applying  the  rule  of  liberal  construc- 
tion to  the  statute  granting  the  exemption 
in  question,  decides  that  it  may  be  claimed  at 
any  time  before  sale  of  the  property.  The 
deduction  is  that  a  decree  foreclosing  a  me- 
chanic's lien  may  be  a  charge  upon  a  home- 
stead in  like  manner  and  with  like  effect  as 
upon  other  realty  subject  to  having  Its  exe- 
cution suspended  by  the  claim  of  the  owner 
of  the  land  and  to  remain  thus  in  abeyance 
as  long  as  it  continues  to  be  a  homestead  as 
defined  by  the  enactment 

[5]  The  courts  are,  as  of  right,  open  to 
protect  the  homestead  right  whenever  it  law- 
fully shall  be  exercised,  and  the  Judges  had 
authority  Judicially  to  hear  and  determine 
the  suit  instituted  to  preserve  it.  It  is  laid 
down  In  section  613,  L  O.  L.,  that  manda- 
mus does  not  control  Judicial  discretion.  The 
judicial  officers  in  question  had  Jurisdiction 
to  determine  the  questions  presented  in  the 
suit  for  injunction,  and  whether  they  decid- 
ed that  questidn  rightfully  or  wrongfully  It 
matters  not  in  this  case.  To  determine  In 
this  proceeding  the  correctness  of  their  deci- 
sion, having  the  parties  and  subject-matter 
before  them  by  appropriate  process,  would  be 
to  make  the  writ  of  mandamus  perform  the 
office  of  an  appeal,  a  conclusion  not  to  be  en- 
tertained. The  demurrer  to  the  writ  is  there- 
fore sustained  as  to  the  defendants  Tucker 
and  Kavanaugh  who  are  Judges  of  the  circuit 
court. 

[6]  The  same  conclusion  must  be  reached 
respecting  the  defendant  Hurlburt,  the  sher- 
iff, but  upon  different  grounds.  In  Haber- 
sham V.  Sears,  11  Or.  431,  6  Pac.  208,  50  Am. 
Rep.  481,  the  defendant  sheriff  had  refused 
to  levy  an  execution  in  his  hands  in  favor  of 
the  plaintiff,  although  the  debtor  in  the  writ 
had  ample  property  which  was  pointed  out 
to  the  officer.  The  plaintiffs  sought  by  man- 
damus to  compel  liim  to  levy  and  sell,  but  in 
an  opinion  by  Mr.  Justice  Lord"  this  court 
held  that  the  writ  would  not  lie,  there  being 
a  remedy  upon  the  sheriffs  bond.  It  is  urg- 
ed, however,  that  this  precedent  does  not  ap- 
ply in  'the  present  Juncture  because  the  sher- 
iff has  been  raijolned  from  proceeding  with 
the  sale.  We  note,  however,  that  he  has 
process  in  his  hands  in  favor  of  the  plain- 
tiffs commanding  him  to  make  the  money  on 
their  decree.  As  between  himself  and  them 
in  order  to  avoid  the  discharge  of  his  duty 
as  required,  or  to  escape  liability  upon  lite 
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bond,  he  mast  show  that  some  obstacle  bind- 
ing upon  them  was  interposed  to  prevent  his 
executing  the  writ.  They  were  not  parties 
to  the  suit  to  enjoin  him  at  the  Instance  of 
Josephine  Paulson,  hence  the  decree  would 
not  conclude  them  nor  affect  them  In  way 
manner.  The  sheriff  had  an  opportunity  to 
make  them  defendants  In  that  suit  or  to  call 
upon  them  to  defend  the  same.  Having  done 
neither  of  those  things,  if  he  were  summon- 
ed to  defend  their  action  upon  hls.officlal  un- 
dertaking he  would  necessarily  nave  to  as- 
sume the  burden  of  showing  the  ultimate  fact 
that  the  property  In  question  was  the  home- 
stead of  Josephine  Paulson,  and  that  she 
claimed  the  same  at  the  proper  time  as  ex- 
empt from  execution.  The  decree  between 
the  sheriff  and  Josephine  Paulson  alone  can- 
not affect  strangers  to  that  adjudication. 

The  allegations  of  the  writ  do  not  exclude 
the  possibility  of  a  remedy  at  law  adequate 
and  sufficient  by  an  action  upon  the  sheriff's 
bond,  and  hmce  under  the  authority  of  Ha- 
bersham V.  Sears,  supra,  the  demurrer  to  the 
writ  must  be  sustained  as  to  him. 


KOHLER  &  CHASE  CO.  v.  SAVAGE  et  al. 
(Supreme  Court  of  Oregon.    Oct  3,  1917.) 

1.  Bills   ano  Notes  iS=»1(V4  —  Dxtbbss  — 
Thbeat  of  Pbosecution. 

Lawfulness  of  the  prosecution  of  a  child 
threatened  by  his  creditor  if  his  father  does 
not  secure  his  debt  does  not  gave  from  duress 
the  note  of  the  father  so  given  as  secarlty. 

2.  BiLU  AND  Notes  <8=»538(l)—DtJBE8s— Re- 
moval—Instbuctions. 

An  instruction,  in  an  action  on  a  note  given 
by  defendant  to  secure  a  debt  of  his  son  under 
threat  of  prosecution  of  the  son,  that  if  the 
jury  find  that  the  duress  was  removed  and  there- 
after defendant  voluntarily  made  a  payment  on 
the  note  that  would  operate  to  remove  the  de- 
fense of  duress  is  defective  in  not  stating  how 
or  when  the  duress  might  be  removed,  so  that 
from  the  mere  payment  the  jury  might  find 
the  removal,  when,  possibly,  the  constraint 
continued  till  limitations  against  prosecution 
expired. 

3.  PxjEADiNO  ®=>40a(4)— Answer— Waiver  OS- 
Objections — Aduission  op  Evidence. 

Evidence  having,  been  admitted  without  ob- 
jection tending  to  sustain'  the  defense  undertak- 
en to  be  raised  by  averments  of  the  answer  al- 
leging the  facts  constituting  the  defense,  the 
averments,  thouph  not  setting  forth  as  new 
matter  such  defense,  should  be  treated  as  suffi- 
cient. 

In  Banc.  Appeal  fr<Mn  Circuit  Court,  Ma- 
rlon County ;  Percy  R.  Kelly,  Judge. 

Action  1^  the  Kohler  &  CSinse  Company 
against  U  F.  Savage  and  J.  F.  Savage. 
From  the  Judgment  for  plaintiff,  defendant 
J.  F.  Savage  appeals.  Reversed,  and  new 
trial  ordered. 

This  Is  an  action  by  Kohler  &  Chase  Com- 
pany, a  corporation,  against  L.  F.  Savage 
and  J.  F.  Savage  to  recover  on  a  promissory 
note  executed  by  the  defendants  to  the  plain- 
tiff April  2,  1913,   for  $660.95,  maturing  In 


60  days,  with  8  per  cent  Interest,  on  account 
of  which  there  had  been  paid  $382.  The 
complaint  Is  In  the  usual  form,  and  demands 
judgment  for  the  remainder  due  on  the  note 
and  attorney's  fees  as  provided  for  therein. 
J.  F.  Savage,  alone  answering,  admitted 
that  plaintiff  was  a  corporation,  and  alleged 
that  on  and  for  several  years  prior  to  April 
2,  1913,  L.  F.  Savage,  a  son  of  the  answering 
defendant,  had  been  and  was  engaged  In  busi- 
ness at  Salem,  Or.,  selling  pianos  on  com- 
mission for  the  plaintiff,  which  on  such  day 
claimed  he  owed  $650.95,  money  received  on 
account  of  such  sales,  no  part  of  which  had 
been  paid ;  that  J.  F.  Savage  was  not  finan- 
cially Interested  In  the  business  nor  llaUe 
therefor  In  any  manner;  that  on  said  date 
he  was  informed  by  the  plaintiff  of  the  fail- 
ure to  account  for  any  of  the  money  so  re- 
ceived, and  notified  that  unless  he  executed 
a  promissory  note  for  that  sum  his  son 
would  be  prosecuted  by  the  plaintiff  for  the 
crime  of  larceny  by  a  bailee ;  that,  believing 
such  threat  and  to  prevent  disgrace  to  him- 
self and  family,  J.  F.  Savage  was  compelled 
to  join  In  executing  such  promissory  note, 
the  execution  of  whldi  was  extorted  by 
plaintiff's  threat  of  such  prosecution  and  by 
fraud,  fear,  and  duress,  and  that  he  signed 
and  delivered  the  note  without  any  consider- 
ation therefor.  The  reply  denied  the  aver- 
ments of  the  answer,  and  alleged  that  the 
note  was  executed  In  consideration  of  a  post- 
ponement for  60  days  of  the  payment  of  the 
sum  so  due,  and  that  when  the  note  was  de- 
livered the  original  debt  was  discharged.  A 
trial  of  the  cause  resulted  In  a  verdict  and 
Judgment  for  plaintiff  for  $392.95,  the  re- 
mainder due  on  the  note,  with  Interest  at  8 
per  cent  per  annum  from  January  4,  1910, 
and  the  further  sum  of  $75,  as  attorney's 
fees,  and  the  defendant  J.  F.  Savage  ap- 
peals. 

B.  S.  Martin  and  Chas.  L.  McNary,  both  of 
Salem,  for  appellant  C.  M.  Inman,  of  Sa- 
lem, for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  W.  S.  Phillips,  who  at  the  time  the 
note  was  executed  was  the  plalntlfTs  mana- 
ger at  Portland,  Or.,  testified  that  his  prlnci- 
I>al,  retaining  the  title,  consigned  pianos  to 
L.  F.  Savage,  who  was  authorized  to  sell 
them,  retain  his  commission,  and  send  the 
remainder  of  the  purchase  price  to  the  plain- 
tiff, and  that  such  broker  sold  musical  In- 
struments, receiving  therefor  $660.95  as  the 
plaintiff's  part  of  the  money,  which  he  con- 
verted to  his  own  use.  J.  F.  Savage  testi- 
fied that: 

Having  been  called  by  a  phone  message  from 
a  farm  where  he  was  living  to  Salem,  Or.,  on  the 
day  the  note  was  given,  he  met  W.  S.  Phillips, 
who  informed  him  that  L.  F.  Savage  had  sold 
pianos  belonging  to  the  plaintiff  and  embezzled 
all  the  money  received  therefor ;  that  such  man- 
ager requested  the  witness  to  sign  a  promissory 
note  for  the  sum  so  appropriated;    that  he  re- 
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fused  to  comply  with  the  request  because  he 
was  unable  to  pay  that  amount,  whereupon  Mr. 
Phillips,  referring  to  L.  F.  Savage,  "then  told 
me  the  boy  would  be  prosecuted  if  there  wasn't 
something  of  the  kind  done,  if  I  didn't  sign  the 
note,  or  the  money  wasn't  coming,  one  way 
or  the  other.  •  *  •  A  kind  of  dispute  arose 
between  my  son  and  Mr.  Phillips,  and  Mr.  Phil- 
lips told  my  son  that  he  was  lying,  and  told  him 
if  he  didn't  quit  lying  he  would  send  him  to  the 
penitentiary;  that  is  where  he  ought  to  be 
anyhow;  that  be  ought  to  go  there  from  the  way 
he  was  doing.  •  •  •  We  finally  got  together, 
and  I  signed  this  note  under  protest,  thinking 
the  boy  would  be  prosecuted.  »  •  •  That 
was  the  terms  under  which  I  signed  the  note,  for 
to  save  my  son  from  prosecution.  •  •  *  Q. 
Now,  Mr.  Savage,  what  was  the  inducement  and 
sole  cause  that  impelled  yon  to  execute  this  note 
and  subsequently  pay  a  part  of  the  principal 
and  interest?  A.  Why,  to  save  my  son  from  be- 
ing prosecuted  was  the  only  motive  I  bad  in  it. 
I  owed  them  nothing,  never  had  owed  them, 
nor  my  scm,  a  dollar." 
W.  S.  Phillips  further  testifled: 
"That  no  threat  or  insinuation  of  threat  was 
made  by  him  to,  or  in  the  presence  of,  defendant 
that  L.  F.  Savage,  the  defendant's  son,  would  be 
prosecuted  or  sent  to  the  Oregon  State  Peni- 
tentiary, or  other  criminal  proceedings  taken 
against  him  in  the  event  said  note  was  not  joint- 
ly executed  and  delivered  by  defendant." 

Based  upon  this  testimony  aa  iiistruction 
■was  given  as  follows: 

"Not  every  threat  of  imprisonment  or  of  pros- 
ecution jfor  a  supposed  crime  will  constitute 
duress.  I  charge  you,  gentlemen  of  the  jury, 
that  before  the  defendant  J.  F.  Savage  con 
avoid  liability  in  this  action  on  the  ground  of 
alleged  threats  constituting  duress  inducing  the 
execution  of  the  note,  you  must  find  from  a  pre- 
ponderance of  the  evidence  that  such  threat  was 
made  by  plaintiff  importing  an  illegal,  wrongful 
imprisonment,  or  that  such  threat  was  made 
by  the  plaintiff  importing  a  resort  to  a  criminal 
prosecution  for  an  improper  purpose  or  from  a 
wrongful  motive,  and  you  must  further  find  from 
a  preponderance  that  such  threat  was  accom- 
panied by  such  circumstances  as  would  indicate 
a  prompt  or  immediate  execution  of  the  threat. 
And  in  case  you  fail  to  so  find  I  charge  you, 
gentlemen  of  the  jury,  you  will  find  for  the 
plaintiff  and  against  the  defendant  upon  this  de- 
fense.  •  •  •  A  threat  of  lawful  arrest  of  a 
person  justly  amenable  to  criminal  prosecution 
does  not  constitute  duress,  and  an  instrument 
executed  under  pressure  of  such  threat,  there 
being  no  circumstances  of  oppression  or  fraud, 
is  not  void  upon  that  ground." 

[1]  Exception  having  been  taken  to  these 
parts  of  the  charge.  It  Is  contended  that  er- 
rors were  committed  in  thus  Instructing  the 
jury.  The  language  so  challenged  Informed 
the  jury  In  effect  that  If  L.  F.  Savage  coula 
be  Incarcerated  In  the  penitentiary  upon  a 
conTlction  of  the  crime  of  appropriating  to  his 
own  use  the  money  of  the  plaintift,  a  threat 
by  its  manager  to  J.  F.  Savage  to  Invoke  the 
means  whereby  such  punishment  could  be 
Inflicted  was  lawful  and  might  be  resorted  to, 
even  if  the  menace  Induced  bis  father 
through  fear  of  a  criminal  prosecution  to 
join  in  executing  the  promissory  note  sued 
upon.  The  earlier  decisions  upon  this  subject 
are  referred  to  in  Guhon  v.  Sumpter  Valley 
Ry.  Co.,  63  Or.  368,  373,  127  Pae.  987,  989, 
where  Mr.  Justice  Bean  observes: 

"The   courts    differ    on    the    question    as    to 
whether  threatened  lawful  imprisonment  con- 


stitutes duress.  If  the  threatened  imprisonment 
is  unlawful,  duress  exists.  If  the  threat  is  of 
lawful  imprisonment,  but  it  is  unlawfully  used 
to  obtain  the  contract,  duress  exists." 

That  case  was  a  suit  by  a  wife  to  set  aside 
conveyances  of  her  real  property  which  she 
had  executed  at  the  request  of  her  bnsband, 
and  upon  his  representations  of  threats  of 
imprisonment,  in  order  to  avoid  his  arrest 
and  prosecution  for  the  commission  of  a 
crime  and  to  secure  the  payment  of  a  sum  of 
money  which  he  had  misappropriated.  The 
first  deed  so  made  was  intended  as  a  mort- 
gage, while  the  second  was  designed  to  trans- 
fer the  equitable  title  so  as  to  render  unnec- 
essary a  foreclosure  of  the  lien.  The  relief 
sought  by  tlie  wife's  complaint  was  denied 
on  the  ground  of  ratification  and  laches,  in 
that  she  had  executed  the  second  conveyance 
after  having  obtained  knowledge  of  all  the 
circumstances  that  induced  the  making  of  the 
first  deed.  It  will  thus  be  seen  that  the 
threats  of  prosecution  which  the  hnsband 
communicated  to  his  wife  were  rendered  un- 
important, and  for  that  reason  such  menaces 
were  immaterial,  whether  legal  or  illegal. 
But  however  this  may  be,  by  giving  a  liberal 
construction  to  the  language  here  quoted 
from  the  opinion  in  that  case,  the  principle 
there  adverted  to  could  liave  been  applied 
only  to  the  defendant's  husband,  and  not  to 
her  to  whom  he,  evidently  without  the  knowl- 
edge of  the  agent  of  the  plaintiff,  communi- 
cated the  threat  A  person  who  steals  from 
his  employer  may  not  be  worthy  of  much  re- 
spect, but  the  defrauded  party  who  seeks 
remuneration  for  the  loss  ought  not  to  be 
permitted,  by  threats  of  a  criminal  prosecu- 
tion, made  to  the  Innocent,  Immediate  rela- 
tives of  the  thief,  thus  to  extort  from  them 
payment  of  or  security  for  the  value  of  the 
property  so  unlawfully  taken.  Rostad  v. 
Thorsen,  83  Or.  489,  163  Pac.  423,  987. 

The  testimony  received  at  the  trial  of  this 
action  shows  that  U  F.  Savage  was  Indebted 
to  the  plaintiff  In  the  sum  evidenced  by  the 
promissory  note  on  account  of  money  which 
he  had  received  from  the  sale  of  its  pianos 
and  converted  to  his  own  use.  The  question 
to  be  considered  is  whetljer  a  legal  obligation 
thus  created  can  form  the  basis  of  a  threat 
to  Institute  criminal  proceedings  against  the 
accused,  which  menace,  when  made  by  a  cred- 
itor to  induce  a  father  or  mother,  husband  or 
wife,  parent  or  child,  brother  or  sister,  to 
secure  or  pay  the  debt  of  an  immediate  rela- 
tive, and  thereby  to  prevent  an  ex.ecution  of 
the  threat,  can  be  justified  as  a  proper  means 
of  enforcing  the  demand.  In  a  note  to  tbe 
case  of  Embry  v.  Adams,  Ann.  Cas.  19170, 
1024,  1028,  it  Is  said: 

"The  courts  are  not  in  accord  as  to  whether 
duress  may  be  predicated  on  threats  of  the  law- 
ful prosecution  of  a  child.  Thus  in  some  juris- 
dictions it  is  held  that  a  threat  of  lawful  pros- 
ecution against  a  child  does  not  constitute  duress 
in  such  a  sense  as  to  discharge  the  parent  from 
a  contract  induced  by  such  threats.  •  •  • 
But  in  other  jurisdictions  the  rule  is  stated  to 
be  that  a  threat  made  to  a  parent  to  obtain  the 
arrest  of  hia  child  on  a  criminal  charga  consti- 
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tntes  Buch  dareaa  as  will  »ery«  to  vitiate  a  con- 
tract, if  the  threat  In  fact  overcomes  the  will, 
without  reference  to  the  question  whether  it 
is  a  threat  of  a  lawful  arrest  for  adequate 
cause.  •  •  *  It  is  Renerally  held  that  a  con- 
tract made  by  a  parent  to  stifle  the  criminal 
prosecution  of  a  child,  where  the  child  is  m  fact 
guilty  of  the  offense,  is  against  pubUc  policy  as 
compounding  a  felony,  and  is  illegal  and  void. 

See  the  cases  dted  In  that  note  supporting 
the  conflicting  legal  principles  thus  asserted. 
It  Is  a  creditor's  threat  to  offer  in  a  court 
the  necessary  testimony  of  the  commission  of 
a  crime  by  a  child,  which  evidence  may  re- 
sult in  his  conviction  and  punishment  of  the 
offense,  that  induces  his  parent  to  secure  the 
payment  of  or  to  discharge  the  debt  and  thus 
to  suppress  the  criminal  prosecution.  Sudi 
threats,  whether  true  or  false,  tend  to  arouse 
a  parent's  fears,  disturb  Ws  mind,  and  usual^ 
ly  to  render  him,  for  some  time,  Incompetent 
to  transact  ordinary  business.  To  permit  a 
creditor,  after  communicating  such  threat 
to  a  parent,  to  talie  advantage  of  the  mental 
disturbance  which  he  thus  creates  In  order 
to  reap  a  profit  which  he  could  not  otherwise 
obtain  would  be  sanctioning  a  resort  to  im- 
proper means.  If  a  creditor,  using  a  danger- 
ous weapon  within  proper  distance,  threaten- 
ed to  kill  a  person  unless  he  Immediately  se- 
cured or  paid  a  sum  of  money  which  he  was 
then  Informed  his  diUd  had  embezzled,  It 
cannot  be  suppose  that  a  compliance  with 
the  demand  would  be  upheld  by  a  court,  even 
If  It  should  appear  that  the  child  had  com- 
mitted such  offense.  If,  under  the  circum- 
stances supposed,  the  life  of  a  child  were 
threatened  In  the  presence  of  his  parent,  un- 
less the  latter  acceded  to  the  assumed  de- 
mand, a  seeming  assent  thereto  would  never 
be  regarded  as  a  proper  means  of  enforcing 
the  collecUon  or  seairity  of  the  sum  of  mon- 
ey which  the  child  had  unlawfully  converted 
to  his  own  use.  The  attendant  conditions 
here  Imagined  differ  In  degree  only  from  the 
rule  announced  In  the  part  of  the  charge  so 
challenged.  Upon  principle,  a  creditor  can- 
not be  allowed  to  resort  to  a  threat  of  crim- 
inal prosecution  against  a  child  in  order  to 
compel  his  father  to  pay  or  secure  a  sum  of 
money,  even  if  a  crime  had  been  committed 
In  creaUng  the  obligation. 

The  lawfulness  or  unlawfulness  of  the 
threatened  prosecution  herein  when  made  to 
the  father  Is  immaterial,  and,  this  being  so,  an 
error  was  committed  to  charging  the  Jury  as 
hereinbefore  stated. 

m  An  exception  having  been  taken  to  an- 
other part  of  the  court's  charge,  It  is  main- 
tained an  error  was  committed  to  Instructtog 
the  Jury  as  follows : 

"If  you  find  in  this  case  that  the  note  to  ques- 
tion was  executed  by  the  defendant  J.  F.  Sav- 
aKe  under  duress,  as  aliened  in  his  answer,  but 
that  after  the  removal  of  the  duress,  If  it  was 
removed,  such  defendant  voluntarily  made  a 
vayment  or  payments  on  the  note,  that  such  act 
on  the  part  of  J.  F.  Savage  operates  to  remove 
the  defense  of  duress  in  this  case,  and  if  yon 


so  find  from  a  preponderance  of  the  evidenc^ 
you  win  return  a  verdict  for  the  plaintiff  and 
against  the  defendant,  so  far  as  this  defense  is 
concerned." 

[3]  It  will  be  remembered  that  the  note 
was  executdd  April  2,  1913.  It  appears  that 
two  payments  were  Indorsed  on  the  note  In 
June  of  that  year,  amounting  to  $282,  the 
greater  part  of  which  sum  of  mwiey  was  fur- 
nished by  J.  F.  Savage.  It  Is  not  disclosed 
by  the  bill  of  exceptions  when  L.  F.  Savage's 
embezzlement  of  the  platotlffs  money  began 
or  was  termtoated.  The  offense  was  a  fel- 
ony, against  the  prosecution  of  whl<4i  the 
statute  of  limitations  ran  in  three  years.  L. 
O.  L.  J  1377.  Evidently  the  crime  was  not 
thus  barred  April  2,  1913,  when  the  note  was 
executed.  Whether  such  limitation  bad  ex- 
pired to  June  of  that  year  when  J.  F.  Savage 
made  partial  payments  on  the  note  cannot  be 
determined  from  the  transcript  before  us, 
which  does  not  purport  to  contato  all  the  tes- 
timony given  at  the  triaL  It  Is  reasonable  to 
infer  that  such  payments  were  made  before 
the  statute  had  mn,  and  that  the  alleged 
duress  conttoued,  If  It  existed,  until  the  lim- 
itation expired.  The  instruction  last  quoted 
does  not  toform  the  jury  how  or  when,  the  du- 
ress might  be  removed.  No  tostructlon  was 
requested  by  defendant's  counsel  upon  this 
subject,  however,  and  hence  from  the  mere 
payment  of  the  Inoney  the  jury  might  have 
inferred  the  duress  was  removed  when  In 
fact  the  constratot  possibly  continued  until 
the  statute  of  llmitatlous  had  expired.  A  fu- 
ture tostructlon  on  this  subject  should  be 
more  explicit.  The  answer  did  not  set  forth 
as  new  matter  the  defense  relied  upon,  and 
for  that  reason  it  Is  malntatoed  by  platotiff's 
counsel  that  the  defendants'  pleading  Is  in- 
sufficient to  this  parUcular,  citing  in  support 
of  such  assertion  the  case  of  Buchtel  v.  Ev- 
ans, 21  Or.  309,  28  Pac.  67.  Though  the  facts 
constituting  such  defense  are  not  pleaded  in 
the  manner  Indicated,  they  are  specifically 
alleged,  and  since  no  objection  appears  to 
have  been  made  at  the  trial  to  the  Introduc- 
tion of  testimony  tendtog  to  sustain  the  issue 
thus  undertaken  to  be  raised,  the  averments 
should  now  be  treated  as  sufHclent  Marx 
V.  Crolsan,  17  Or.  .393,  21  Pac.  310;  Beamish 
V.  Noon,  76  Or.  415,  140  Pac.  522. 

By  reason  of  the  error  committed  In  glvtog 
the  instruction  first  hereinbefore  quoted,  the 
judgment  is  reversed,  and  a  new  trial  or- 
dered. 


GATES  V.  PUBLIC   SERVICE  COMMIS- 
SION OF  OREGON  et  al.* 

(Supreme  Court  of  Oregon.     Oct  8,  1017.) 

Watebs  and  Wateb  Courses  i&=»203W— Wa- 
lEB   SDPP1.T— "Public    Utilitt"— Owner- 
ship—Municipality— "Owneb." 
Under  its  charter  authorizing  a  city  to  con- 
struct or  purchase  waterworks   and   reservoirs, 
or  to  grant  to  any  person  or  corporation  a  fran- 
chise or  permission  for  the  construction  of  wa- 
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•For  opinion  on  rehearing,  modifying  order,  see  168  Pac.  — . 
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terworks,  Indnding  the  riglit  to  use  the  streets, 
etc.,  the  city  council  passed  an  ordinance  pro- 
viding that  plaintiff  should  construct  and  main- 
tain a  water  plant  in  consideration  of  a  pay- 
ment of  $12,000  by  the  city  and  a  lease  of  the 
plant  for  20  years.  Tlie  ordinance  required  the 
city  to  acquire  land  for  a  reservoir  site  and 
right  of  way  thereto,  as  well  as  rights  of  way 
for  all  water  mains,  and  allowed  plaintiff  dur- 
ing the  20-year  period  to  charge  fixed  water 
rates.  L.  O.  L.  if  715,  716.  declare  that  in  con- 
struing a  statxite  effect  should  be  given  to  all  of 
its  terms,  and  that  the  intention  of  the  Legisla- 
ture should  be  pursued,  if  possible.  Laws  1911, 
p.  484,  f  6,  confers  on  the  Public  Service  Com- 
mission authority  to  regulate  every  public  util- 
ity, which  section  1  defines  as  embracipg  all 
corporations,  individuals,  and  associations  that 
own,  operate,  or  manage  any  plant  for  furnish- 
ing water,  etc.,  but  declares  that  no  plant  own- 
ed or  operated  by  a  municipality  shall  be  deemed 
a  public  utility.  Held,  that  the  water  plant 
was  owned  by  the  city,  which  bad  dominion 
over  it,  aa  tilJe  to  the  reservoir  and  rights  of 
way  was  taken  in  the  name  of  the  city,  the 
mains  were  located  in  the  streets  which  by  the 
charter  were  declared  to  belong  to  the  city  in 
fee,  and  hence  the  Public  Utility  Commission 
bad  no  jurisdiction  to  supervise  the  rates  (quot- 
ing Words  and  Phrases,  Owner). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Public  Utility.] 

In  Banc.  Appeal  from  Circuit  Court,  Polk 
County;  Percy  R.  Kelly,  Judge. 

Suit  by  H.  V.  Gates  against  the  PubUc 
Service  Commission  of  Oregon  (formerly  the 
Railroad  Commission)  and  another.  From  a 
decree  dismissing  the  suit,  plaintiff  appeals. 
Reversed. 

This  is  a  suit  to  set  aside  the  order  of  the 
Public  Service  Commission  reducing  the  rates 
to  be  charged  the  inhabitants  of  the  city  of 
Dallas  by  the  plaintiff  for  furnishing  water. 
The  trial  court  dismissed  the  suit  and  plain- 
tiff appeals. 

On  S<>ptember  17,  1902,  the  council  of  the 
city  of  Dallas  passed  Ordinance  No.  23,  en- 
titled: 

"An  ordinance  providing  for  the  supplying  of 
the  city  of  I>allas,  Oregon,  and  its  inhabitants 
with  water  for  public  and  private  use,  and  con- 
tracting with  H.  V.  Gates,  his  successors  and 
assigns,  to  construct  a  water  plnnt  for  the  city 
of  Dallas,  and  providing  for  the  payment  of 
twelve  thousand  ($12,000)  dollars  and  a  lease  of 
said  plant  to  U.  V.  Gates,  his  successors  or  as- 
signs, for  a  period  of  twenty  (20)  years  or  until 
termination  by  agreement  of  the  contracting 
parties  as  payment  for  said  water  plant." 

Section  6  of  the  ordinance  provides.  In  sub- 
stance, that  the  contractor  shall  construct  a 
masonry  reservoir  of  not  less  than  300,000 
gallons  capacity,  to  be  supplied  with  supply 
and  waste  pipes,  furnish  and  lay  at  a  depth 
of  not  less  than  24  Inches  below  the  grade 
of  the  streets,  and  along  the  right  of  way 
from  the  reservoir  and  In  the  city,  a  specified 
number  of  feet  of  the  different  sizes  and 
kinds  of  pipe,  and  furnish,  lay,  set  up,  and 
connect  with  this  system  of  pipes  a  certain 
number  of  hydrants.  Section  7  is  as  fol- 
lows: 

"The  city  shall  secure  the  following  lands  and 
rights  free  of  cost  to  the  contractor,  said  land 
rights  to  be  used  only  for  the  water  works  plant; 
WitsL  Sufficient  ground  for  reservoir  site  and 


the  right  of  way  thereto  and  therrfrom.  Second. 
The  right  of  way  for  all  water  mains.  Third. 
The  right  to  use  the  waters  of  Canyon  creek  or 
other  supply  and  the  right  of  way  therefrom 
to  the  reservoir." 

Section  8  reads: 

"In  consideration  for  the  benefits  which  will 
be  derived  by  the  city  of  Dallas  and  its  inhab- 
itants from  the  construction  of  said  water  plant, 
the  city  shall  pay  to  the  contractor  twelve  thou- 
sand ($12,000)  dollars,  lawful  money  of  the 
United  States,  as  follows:  First  payment  of  six 
thousand  ($6,000)  dollars  on  arrival  of  all  pipe 
and  material  for  water  plant,  said  pipe  and  ma- 
terial shall  have  a  value  of  not  less  than  ten 
thousand  ($10,000)  dollars  and  be  owned  by  the 
contractor;  said  first  payment  shall  constitute 
a  lien  upon  said  pipe  and  material ;  second 
payment  of  six  thousand  ($6.000)  dollars  to  be 
made  on  completion  of  the  plant  and  when  test 
of  same  has  been  satisfactorily  made  as  per  con- 
ditions hereinafter  stated,  and  the  contractor 
has  shown  that  the  plant  is  free  from  all  debts, 
liens  and  incumbrances,  and  is  of  sufficient  val- 
ue, as  shown  by  the  cost  of  the  same,  to  amply 
protect  the  city  in  the  payment  of  said  sums 
to  the  contractor,  and  has  cost  the  contractor 
not  less  than  $20,000.00  exclusive  of  rights  and 
lands  to  be  furnished  by  the  city,  as  provided 
in  section  7  of  this  ordinance.  After  all  said 
payments  are  made,  the  material  and  plant  shall 
be  and  remain  the  property  of  the  city,  and  shall 
not  be  removed  therefrom.  And  as  a  further 
consideration,  on  such  test  and  payments  as 
above  stated  being  made,  and  dating  therefrom, 
the  contractor  shall  retain  as  lessee  the  use  of 
said  plnnt  for  a  period  of  twenty  (20)  years 
thereafter  or  for  such  fturther  time  as  herein- 
after provided,  paying  for  sudi  an  annual  ren- 
tal of  one  dollar  ($1) ;  such  use  nnd  lessee  to 
bo  governed  by  the  following  conditions: 

"First.  The  contractor  is  to  keep  said  plant 
in  good  repair,  add  to  it  such  machinery,  main^, 
pipes,  supplies  of  material,  increase  of  water 
supply,  and  to  make  extensions  of  mains  as 
may  from  time  to  time  become  necessary  to  sup- 
ply the  city  and  its  inhabitants  with  water. 
The  contractor  is  to  furnish  free  of  cost  to 
the  city,  water  supply  for  all  hydrants  in  addi- 
tion to  those  provided  for  in  section  6  of  this 
ordinance,  but  such  additional  hydrants  shall 
be  supplied,  and  mains  thereto  shnli  be  laid, 
in  case  mains  thereto  are  not  already  laid,  by 
the  city  at  its  own  cost. 

"Second.  The  contractor  is  to  keep  the  reser- 
voir supplied  with  water  so  that  all  users  of 
water  will  have  an  ample  supply  at  all  times; 
except,  at  such  times  through  unavoidable  caus- 
es when  the  randnits  fail,  mains  be  shut  off  for 
repairs  or  renewnls,  in  which  or  either  event  the 
repairs  shall  be  speedily  made  and  work  done. 

"Third.  The  contractor  is  to  keep  the  fire  hy- 
drants in  good  repair,  protect  tliem  from  the 
eCtects  of  frost,  and  keep  them  ready  at  all  timr-s 
for  instant  service.  The  connections  leading 
from  reservoir  to  mains  shall  be  kept  free  from 
all  obstructions  of  any  kind,  so  that  unless 
through  some  unforeseen  and  practically  un- 
avoidable cau»e,  there  shall  be  a  full  supply  of 
water  on  the  fire  hydrants,  so  that  during  times 
of  fires  there  can  be  used  at  any  time  the  same 
number  of  fire  streams  of  like  force  and  pressure 
as  provided  for  in  the  test  of  section  13  herein. 

"Fourth.  The  contractor  shall  furnish  water 
to  the  fire  hydrants  for  the  extinguishment  of 
fires  and  for  drill  practice  and  flushing  aewers, 
and  for  the  city  hall,  free  of  cost  to  the  city. 
In  the  aforesaid  drill  practice,  the  fire  depart- 
ment shall  have  the  right  to  use  any  hydrant  at 
any  time  at  reasonable  hours.  The  flushing  of 
sewers  to  be  conducted  through  a  hose  and  noz- 
zle, but  there  shall  be  no  more  than  one  hydrant 
used  at  any  one  time  for  such  purpose,  and  its 
use  must  be  reasonable  and  economical. 

"Fifth.  The  contractor  shall  make  such  rules  . 
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and  r^nlattons  gOTcming  the  acrvioe  of  water 
to  private  coneomerg  aa  may  be  proper  and  ex- 
pedient in  that  behalf,  such  rules  and  regula- 
tions to  be  such  as  are  in  use  in  other  water 
plants  of  Oregon  subject  to  the  approval  of  the 
<s>nncil,  and  may  enforce  their  observance  by 
<:utting  oft  water  or  otherwise,  and  this  city 
shall  pass  ordinances  protecting  the  contractor 
in  the  safe  and  unmolested  enjoyment  of  the 
privileges  herein  granted  and  against  injury  to 
the  property  in  charge  of  the  contractor. 

"Sixth.  The  contractor  may  charge  and  col- 
lect during  the  continuance  of  the  leasing  of 
said  water  plant  the  following  tariff  of  rates  to 
consumers  of  water,  or  other  rates  that  may  be 
established  by  the  contractor  and  approved  by 
the  city." 

Here  follows  a  schedule  of  water  rates  to 
be  charged. 

Section  10  provides  that: 

"At  the  expiration  of  twenty  (20)  years  from 
the  date  of  the  passage  of  this  ordinance,  or  at 
the  end  of  each  succeeding  period  of  five  (5) 
years  thereafter,  optional  with  the  city,  the 
value  of  the  water  plant  at  that  time  shall  be 
determined  by  the  parties  hereto,  but  if  they 
cannot  agree  they  snail  determine  its  value  by 
arbitration.  •  *  *  In  determining  or  ascer- 
taining the  value  of  said  water  plant,  whether 
by  arbitration  or  otherwise,  there  shall  not  be 
considered  or  included  any  of  the  property  ac- 
-quired  by  the  city  under  the  provisions  or  sec- 
tion 7  of  this  ordinance,  or  any  improvement 
made  -by  the  city  after  the  test  of  said  water 
works  plant  and  its  acceptance  by  the  city. 
When  such  value  is  thus  found,  the  amount  so 
found,  less  the  twelve  thousand  ($12,000)  dol- 
lars already  paid  as  herein  provided  for,  shall 
be  paid  to  the  contractor,  as  a  final  considera- 
tion for  additions,  extensions  and  repairs  made 
during  the  constraction  of  the  plant  and  the 
use  of  the  same  by  the  contractor.  Until  such 
arbitrament  is  made  and  the  amount  determin- 
ed paid  over  to  the  contractor,  the  use  and  lease 
of  the  plant  shall  be  extended  and  continued 
tinmolested  according  to  the  provisions  herein- 
before made  and  provided." 

After  providing  for  the  acceptance  ct  the 
ordinance  by  the  contractor,  section  14  pro- 
ceeds: 

"Said  acceptance  shall  constitute  the  contract 
and  shall  be  the  measure  of  rights  and  liabili- 
ties of  the  city  of  Dallas  and  the  contractor, 
but  nothing  in  said  acceptance  shall  vary  the 
terms  of  this  contract  or  enlarge  or  diminish  the 
rights  or  liabilities  of  either  parties  hereto." 

This  ordinance  was  accepted  by  Gates  on 
May  28,  1903.  Attached  to  it  appear  two  re- 
ceipts for  money  paid  by  the  city  <rf  Dallas 
for  the  cost  of  extending  water  mains  and 
which  are  to  be  a  credit  when  a  settlement 
Is  made  at  the  expiration  of  the  lease.  Un- 
der the  terms  of  the  contract  the  plaintiff 
constructed  the  plant.  It  was  completed  and 
accepted  about  April  1,  1004.  The  city  paid 
the  plaintiff  the  sum  of  $12,000  for  the  sys- 
tem and  after  acceptance  of  the  same  the 
plaintiff  entered  Into  possession  thereof  as 
provided  in  the  ordinance,  and  has  ever  since 
continued  to  operate  the  plant,  and  has 
charged  and  collected  the  sums  specified  in 
the  ordinance  for  the  use  of  the  water.  It 
appears  that  on  March  1,  lOOO,  an  agreement 
was  made  between  the  dty  and  Gates  as  les- 
see reducing  the  rates.  On  September  27, 
1913,  the  city  made  a  complaint  against  the 
plaintifl  before  the  Railroad  Commission  of 


Oregon  (now  the  PnbUe  Service  Ccmmlsslon), 
alleging  that  the  plaintiff  was  a  public  util- 
ity, and  that  the  rates  charged  were  unjust, 
unreasonable,  and  excesaive.  The'  plaintiff 
answered,  denying  that  the  rates  were  un- 
just, unreasonable  or  excessive,  or  that  he 
was  a  public  utility,  alleged  that  the  plant 
and  equipment  for  furnishing  water  was 
owned  by  the  city  of  Dallas,  and  challenged 
the  Jurisdiction  of  the  commission.  On  No- 
vember 4,  1914,  the  commission  found  In  fa- 
vor of  the  city  on  both  grounds. 

S.  B.  Huston,  of  Portland,  and  Oscar  Hay- 
ter,  of  Dallas  (Huston  &  Huston,  of  Portland, 
on  the  brief),  for  appellant.  Ed.  P.  Goad,  of 
Dallas,  for  respondent  city  of  Dallas.  J.  O. 
Bailey,  Asst.  Atty.  Gen.  (George  M.  Brown, 
Atty.  Gen.,  on  the  brief),  for  respondent  Pub- 
lic SenHce  Commission. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Section  27,  subdivision  35,  of  the  charter  of 
the  dty  of  Dallas,  provides  as  follows: 

"To  provide  the  city  with  good  and  wholesome 
water  for  domestic,  fire  and  {tower  purposes; 
and  for  the  erection,  construction  or  purchase 
of  such  waterworks  and  reservoirs,  within  and 
without  the  limits  of  the  city,  as  may  be  neces- 
sary or  convenient  therefor;  and  the  cost  of 
erection,  construction  .or  purchase  of  such  water 
works  shall  be  provided  tor  in  the  maimer  pre- 
scribed in  section  51  of  this  act." 

Subdivision  36  is  as  follows: 

"To  grant  to  any  private  i^erson,  or  to  any 
private  corporation,  a  franchise  or  permission 
tor  the  erection  or  construction  of  waterworks 
within  the  city  and  with  all  rights  and  powers 
pertinent  thereto,  including  the  right  to  use  the 
streets  and  public  ways  for  the  purpose  of  lay- 
ing pipes  and  other  necessary  appurtenances. 
Such  franchise  shall  be  used  under  such  rules 
and  regulations  and  restrictionSr  including  the 
rate  to  be  charged  for  such  water,  as  the  coun- 
cil may  from  time  to  time  prescribe." 

By  Ordinance  No.  33,  p.  34,  Charter  and 
Ordinances  of  Dallas,  the  dty  authorized  the 
sale  of  bonds  to  the  amount  of  $15,000  for 
the  purpose  of  acquiring  and  constructing  a 
system  of  waterworks  for  the  city,  of  which 
the  sum  of  $3,000  was  expended  for  rights  of 
way  and  $12,000  used  in  part  payment  to 
plaintiff. 

The  Jurisdiction  of  the  Commission  to  su- 
pervise and  regulate  every  public  utility  In 
this  state  Is  conferred  by  section  6,  chapter 
279,  General  Laws  of  Oregon  for  1011,  p.  4S4. 
By  section  1  of  that  act  the  term  "public 
utility"  is  deflneu  as  follows: 

"The  term  'public  utility,'  as  used  herein, 
shall  mean  and  embrace  all  corporations,  com- 
panies, individuals,  associations  of  individuals, 
their  lessees,  trustees  or  receivers  (appointed 
by  any  court  whatsoever),  that  now  or  here- 
after may  own,  operate,  manage  or.  control,  any 
plant  or  equipment  or  part  of  a  plant  or  equip- 
ment in  this  state,  •  •  •  for  the  production, 
transmission,  delivery  or  furnishing  of  heat, 
light,  water  or  power,  and  any  and  all  whether 
either  directly  or  indirectly  to  or  for  the  public, 
and  whether  said  plant  or  equipment  or  part 
thereof  is  wholly  within  any  town  or  city,  or 
not" 

No  plant  owned  or  operated  by  a  munld- 
pality  shall  be  deemed  a  public  utility  under 
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or  for  the  purposes  of  this  act.  The  question 
for  determination,  therefore,  Is:  Who  Is  the 
owner  of  the  water  plant,  within  the  meaning 
of  the  public  utility  act  of  19117  If  owned 
by  the  city,  then  the  Commission  has  no  au- 
thority to  fix  the  rates;  but,  if  owned  by 
Gates,  it  has  that  authority.  It  appears  from 
the  record  that  tfll  the  deeds  for  the  right  of 
way  were  executed  to  the  city  of  Dallas.  The 
title  of  the  ordinance  and  the  provisions 
thereof  clearly  indicate  that  the  city  is  the 
owner  of  the  plant.  The  payment  of  $12,- 
000  and  all  tolls  that  might  be  collected  by 
Gates  during  the  20  years  mentioned,  or  such 
further  time  as  the  same  might  be  extended, 
was  the  consideration  to  be  paid  by  the  dty 
for  the  construction,  extension,  repair,  and 
management  of  the  plant 

Section  715,  L.  O.  L.,  declares  the  general 
rale  of  construction  of  statutes  thus: 

"In  the  construction  of  a  statute  or  instru- 
ment, the  office  of  the  judge  is  simply  to  ascer- 
tain and  declare  what  is,  in  terms  or  in  sub- 
stance, contained  therein,  not  to  insert  what 
has  been  omitted,  or  to  omit  what  has  been  in- 
serted ;  _  and  where  there  are  several  provisions 
or  particulars,  such  construction  is,  if  possible, 
to  be  adopted  as  will  give  effect  to  all." 

Section  716,  L.  O.  U,  reads  in  part  as  fol- 
lows: 

"In  the  construction  of  a  statute  the  inten- 
tion of  the  Legislatnre  *  *  *  is  to  be  pur- 
sued, if  possible.    •    •    • » 

In  Helm  v.  Gilroy,  20  Or.  617,  622,  26  Pac 
851.  853,  the  court  said: 

"The  true  criterion  of  an  irremovable  fixture 
consists  in  the  united  application  of  several 
tests:  (1)  Real  or  constructive  annexation  of 
the  article  in  question  to  the  realty.  (2)  Ap- 
propriation or  adaptation  to  the  use  or  purpose 
of  that  part  of  the  realty  with  whicn  it  is 
oonnected.  (3)  The  intention  o£  the  party  mak- 
ing the  annexation,  to  make  the  article  a  per- 
manent accession  to  the  freehold ;  this  intention 
being  inferred  from  the  nature  of  the  article 
affixed,  the  relation  and  situation  of  tbe  party 
making  the  annexation,  the  policy  of  the  law  in 
relation  thereto,  the  structure  and  mode  of  tbe 
annexation  and  the  purpose  or  use  for  which 
the  annexation  has  been  made." 

See  Blanchard  v.  Eureka  Planing  Mill  Co., 
58  Or.  37,  113  Pac.  55,  37  L.  R.  A.  (N.  S.)  133 ; 
Bay  City  Land  Co.  v.  Craig,  72  Or.  31,  44, 
143  Pac.  911;  Johnson  v.  Pacific  Land  Co., 
164  Pac.  664;   11  R.  C.  L.  p.  1059  et  seq. 

Section  60,  Charter  of  the  City  of  Dallas 
of  1901,  provides  as  follows: 

"The  fee  of  all  streets  and  alleys  now  within 
the  city  of  Dallas  is  vested  in  the  city  of  Dal- 
las and  shall  forever  remain  oj^en  as  thorough- 
fares for  the  use  of  the  public  unless  legally 
closed  by  the  city  council." 

It  Will  be  noticed  that  the  contract  between 
Gates  and  the  dty  directs  that: 

"After  all  said  payments  are  made,  the  ma- 
terial and  plant  shall  be  and  remain  the  prop- 
erty of  tbe  city,  and  shall  not  be  removed  there- 
from." 

In  securing  the  water  right  and  the  right  of 
way  for  the  reservoir  site  and  pipe  lines,  etc.. 
It  was  necessary  for  the  city  to  bring  condem- 


nation proceedings.  In  one  ot  these  cases 
(Dallas  V.  Hallock,  44  Or.  246,  256,  75  Pac. 
201,  2071,  in  determining  whether  or  not  tbe 
dty  had  the  right  to  condemn  the  right  of 
way,  this  court,  speaking  through  Mr.  Jos- 
tlce  Wolverton,  used  the  following  language: 

"Whether  the  city  intends  leasing  tbe  plant 
when  It  has  acquired  it,  or  has  not  provided  tbe 
ready  funds  with  which  to  pay  for  its  construc- 
tion, cannot  affect  them  in  the  least.  Tbe  con- 
tract contemplates  that  the  city  shall  own  tbe 
system  when  completed,  and  the  fact  that  tbe 
builder,  as  a  part  consideration  for  its  construc- 
tion, is  to  take  as  lessee  the  tolls  for  a  term  of 
years,  cannot  affect  the  right  to  construct,  and 
for  that  purpose  to  acquire  the  easements  neces- 
sary thereto." 

"An  owner  is  one  who  has  dominion  over  (hat 
which  is  the  subject  of  the  ownership.  He  has 
the  right  to  make  such  use  of  it,  coosistently 
with  the  rights  of  others,  as  he  may  see  fit  The 
ownership  may  extend  to  the  entire  thing,  or 
may  be  limited  to  an  interest  In  it,  and  wbot- 
ever  is  tbe  subject  of  tbe  ownership  is  held  by 
the  owner  for  his  own  individual  l>enefit.  Flo^ 
mam  v.  School  Dist.  No.  11,  40  Pac.  46»,  6 
Colo.  App.  319."  6  Words  and  Phrases,  p. 
5135. 

We  have,  however,  to  consider  who  Is  the 
owner  of  tbe  water  plant  within  the  meaning 
of  the  public  utility  act  The  language  of  the 
latter  part  of  the  section  defining  a  public 
utility  says: 

"No  plant  owned  or  operated  by  a  municipal- 
ity shall  be  deemed  a  public  utility  under  or  for 
tbe  purposes  of  this  act." 

It  seems  to  us  that  this  clearly  excludes 
the  plant  in  question  from  the  jurisdiction  of 
the  Public  Service  Commission.  The  law- 
makers evidently  Intended  that  where  a  mu- 
nldpallty  either  owned  or  operated  sucb  a 
plant  the  dty  authorities  should  regulate  tbe 
rates  to  be  charged.  This  was  done  in  the 
case  under  consideration  by  tbe  passage  of 
Ordinance  No.  23,  fixing  the  rates  for  water. 
The  dty  of  Dallas  is  the  owner  of  the  water 
plant  In  question,  within  the  meaning  of  the 
public  utility  act  The  Commission  has  only 
such  authority  as  tbe  lawmakers  In  their  wis- 
dom have  seen  fit  to  confer  upon  It 

Counsel  for  defendants  dted  and  relied 
upon  Hunter  v.  dty  of  Roseburg,  80  Or.  588, 
166  Pac.  267,  167  Pac.  1066.  We  see  no  anal- 
ogy between  that  case  and  the  present  one. 
They  urged  that  according  to  tbe  terms  of  tbe 
ordinance  and  contract  the  dty  never  agreed 
to  purchase  the  plant  from  Gates.  This 
might  be  answered  by  saying  that  the  dtj 
would  not  be  expected  to  make  an  agreement 
to  purchase  its  own  property.  In  Its  con- 
tract with  Gates  to  construct  tbe  waterworks, 
It  was  to  pay  a  definite  sum,  and  In  addition 
he  was  to  have  the  proceeds  derived  from  tbe 
plant  until  the  city  should  pay  an  amount  to 
be  thereafter  fixed. 

Tbe  decree  of  the  trial  court  will  be  re- 
versed, and  one  entered  here  setting  aside  tbe 
order  of  the  Commission. 

McCAMANT,  J.,  took  no  part  In  the  con- 
sideration of  this  case. 
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McKERN  et  al.  v.  CORPORATION  OF  ROY- 
AL IIXCH.  ASSUR.  OF  LONDON. 

(Sopreme  Court  of  Oregon.     Oct  3,  1917.) 

1.  Insubance  ®=»646(8)— AcnoH  on  Pouot— 
Stjfficiknct  of  Evidence. 

Before  plaintiffs  are  entitled  to  jadgment  on 
a  policy  thesy  show  the  amount  of  loM  sustained. 

2.  Insurance  <S=3646(6)— Mabine  Inbdbance 
—Cause  or  Lose. 

Under  a  policy  insuring  against  the  perils  of 
the  waters,  it  was  incumbent  on  plaintiffs  to 
show  that  the  sinking  of  the  boat  was  caused  by 
the  perils  insured  against. 
8.  Insurance  «=3646(6)— Marine  Insurance 
— Presuicption  and  Burden  or  Pboob'. 

If  there  is  evidence  showing  that  a  vessel  was 
lost  or  damaged  on  encountering  some  peril  in- 
sured against,  the  presumption  is  that  the  vessel 
was  seaworthy,  and  the  burden  rests  upon  the 
insurer  to  show  the  contrary. 
4.  Insurance  «s>646(6>— Marine  Insurance 
— Presuicption  and  Burden  or  Proof. 

When  a  loss  occurs  which  cannot  be  ascribed 
to  stress  of  weather,  or  to  any  accident  which 
might  possibly  have  produced  it,  the  presump- 
tion is  that  the  vessel  was  defective  and  not  sea- 
worthy, and  the  burden  of  proving  otherwise  is 
on  the  insured. 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County ;  W.  N.  Gatens,  Judge. 

Action  by  B.  L.  McKem  and  another 
against  the  Corporation  of  the  Royal  Ex- 
change Assurance  of  London.  Judgment  for 
plaintiffs,  and  defendant  appetUs.  Reversed 
and  remanded. 

This  Is  an  action  on  an  Insurance  policy. 
The  plaintiffs  owned  a  motorboat  upon  which 
the  defendant  had  Issued  a  policy  Insuring 
"while  In  port  and  at  sea  •  •  •  at  all 
times  and  in  all  places  upon  the  Columbia 
liver  and  Its  tributaries,  the  tackle,  apparel, 
materials,  fittings,  furniture,  electric  light 
Installation,  and  all  machinery  and  boilers, 
•  •  •  against  the  perils  of  the  waters." 
The  complaint  alleges  that  while  the  boat 
was  in  port  upon  the  waters  of  the  Willam- 
ette river,  a  tributary  of  the  Columbia  river, 
It  "sank  and  became  submerged  In  the  waters 
of  the  Willamette  river,"  and  damaged  the 
Injured   property  to  the  extent  of  $254.76. 

The  answer  denies  the  allegation  of  dam- 
age, and  alleges  that  "at  the  time  of  the  In- 
jury" the  hull  of  the  boat  "was  rotten  and 
in  an  nnseawortby  condition,  and  that  the 
plnlntlfTs  well  knew  snld  fact  and  that  they 
carelessly  and  negligently  tied  said  boat 
while  in  said  condition  lii  a  boatbouse  at 
Portland  in  such  a  manner  that  the  said  boat 
sunk  and  eaused  the  Injury  complained  of, 
and  that  the  sinking  of  the  said  boat  and  the 
Injury  complained  of  was  due  solely  to  the 
unjteaworthy  condition  of  said  boat  and  the 
fact  that  the  bull  was  rotten,  as  aforesaid, 
and  to  the  fact  that  the  plaintiffs,  while  said 
boat  was  In  said  condition,  carelessly  and 
neKllgently  tied  said  boat  In  a  boathouse 
In  such  a  manner  that  the  same  would  sink 
on  accoant  of  Its  own  unseaworthiness  and 
said  rotten  hull,  and  under  said  policy,  the 


defendant  did  not  Insure  said  boat,  or  any- 
thing thereon  above  enumerated,  against  the 
loss.  Injury,  or  damage  occasioned  or  re- 
sulting in  the  manner  or  for  the  causes 
which  damaged  said  boat  and  Its  equipment" 
The  answer  also  contains  averments  to  the 
effect  that  by  the  express  terms  of  the  policy 
the  defendant  was  exempt  from  liability  for 
"loss  of  or  damage  to  hull  or  machinery 
through  the  negligence  of  master,  mariners, 
engineers,  or  pilots,  or  through  exploslcms, 
bursting  of  boilers,  breakage  of  shafts,  or 
through  any  latent  defect  In  the  madiinery 
or  hull,  provided  such  loss  or  damage  has 
not  resulted  from  want  of  due  diligence 
by  the  owners  of  the  yacht  or  any  of  them, 
or  by  the  manager,  but  free  from  any  claim 
for  the  part  in  which  latent  defect  existed." 
The  reply  denied  that  the  boat  was  unsea- 
worthy  or  that  the  plaintiff  carelessly  tied 
the  boat  In  a  boathouse,  or  that  the  policy 
contained  the  exemption  provision  pleaded 
by  the  defendant. 

The  action  was  commenced  in  the  district 
court  for  Multnomah  county,  and  a  trial 
resulted  In  a  Judgment  for  the  plaintiff. 
The  defendant  then  appealed  to  the  circuit 
court  When  the  cause  was  called  for  trial 
In  the  circuit  court  the  plaintiffs  contended 
that  the  burden  of  proving  unseaworthiness 
rested  upon  the  defendant,  while  the  latter 
insisted  that  the  burden  was  upon  the  plain- 
tiffs to  show  that  the  boat  was  seaworthy. 
The  court  ruled  that  It  was  Incumbent  upon 
the  Insurer  to  prove  unseaworthiness,  and 
thereupon  the  defendant  announced  that  it 
would  not  offer  any  evidence ;  and  then  with- 
out offering  any  evidence  to  sustain  any  of 
the  allegations  of  the  complaint  the  plain- 
tiffs moved  for  a  Judgment  "conflnnlng  the 
Judgment  of  the  lower  court"  while  the  de- 
fendant "moved  the  court  for  an  order  of 
nonsuit  on  the  ground  that  plaintiffs  have 
failed  to  produce  any  testimony."  The  mo- 
tion for  a  Judgment  of  nonsuit  was  denied; 
the  motion  of  the  plaintiffs  was  allowed,  and 
the  court  granted  a  Judgment  against  the 
defendant  for  $254.75.  The  defendant  ap- 
pealed. 

Fulton  &  Bowerman,  of  Portland,  for  ap- 
pellant. Morris  A.  Goldstein,  of  Portland, 
for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  pleadings  presented  two  Is- 
sues: One  concerned  the  liability  of  the  de- 
fendant, and  the  other  related  to  the  amount 
of  the  loss  sustained  by  the  plaintiffs.  To 
determine  that  the  insurer  is  liable  is  only 
to  take  one  of  the  two  steps  requlre<l  to  be 
taken  before  the  plaintiffs  are  entitled  to  a 
Judgment,  for  ihe  insured  have  yet  to  show 
the  amount  of  the  loss  sustained  by  them, 
and  hence  the  Judgment  cannot  be  sustained. 
No  evidence  was  offered  upon  any  subject, 
and  consequently  there  was  no  evidence  to 
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warrant  a  Judgment  for  |2S4.75,  even  though 
It  be  assumed  that  the  defendant  1b  liable. 
26  Gyc.  72«. 

[2]  The  pleadings  admit  that  tiie  boat  sank 
while  In  port,  bnt  there  Is  not  a  word  of 
evidence  to  show  the  cause  of  the  sinking. 
If  the  loss  did  not  occur  from  some  cause 
Insured  against,  the  plaintiffs  cannot  recov- 
er ;  and  it  was  therefore  incumbent  upon  the 
plaintiffs  to  show  that  the  sinking  was  prob- 
ably caused  by  one  of  the  perils  insured 
against.  Cory  v.  Boylston  F.  &  M.  Ins.  Co., 
107  Mass.  140,  9  Am.  Rep.  14;  Soelberg  v. 
Western  Assur.  Co.,  119  Fed.  23,  55  C.  C.  A 
601;  26  0yc.  723,730. 

[S,  4]  If  there  is  evidence  showing  that  a 
vessel  was  lost  or  damaged  upon  encounter- 
ing some  peril  Insured  against,  the  presump- 
tion is  that  the  vessel  was  seaworthy,  and 
the  burd^i  rests  upon  the  Insurer  to  show 
that  the  vessel  was  uiisea worthy ;  but  when 
a  loss  occurs  which  cannot  be  ascribed  to 
stress  of  weather,  or  to  any  accident  which 
might  by  possibility  have  produced  It,  the 
fair  and  natural  presumption  is  that  the  ves- 
sel was  defective  and  not  seaworthy,  and  the 
burden  of  proving  that,  in  fact,  she  was  sea- 
worthy la  then  thrown  on  the  insured.  Hig- 
gle V.  American  Lloyds  (D.  C.)  14  Fed.  143, 
147;  Parker  v.  Union  Insurance  Co.,  15  La. 
Ann.  688;  Dupeyre  v.  Western  M.  &  F.  Ins. 
Co.,  2  Rob.  (La.)  45T,  38  Am.  Dec.  218;  Des- 
hon  V.  Merchants'  Ins.  Co.,  11  Mete.  (52 
Mass.)  199;  Bamewell  v.  Church,  1  Cainee 
(N.  y.)  217,  2  Am.  Dec.  180;  Snethen  v. 
Memphis  Ins.  Co.,  8  La.  Ann.  474,  48  Am. 
Dec.  462;  Treat  v.  Union  Ins.  Co.,  56  Me. 
231,  96  Am.  Dec.  447;  Perry  v.  Cobb,  88 
Me.  435,  34  AtL  278,  49  U  il.  A.  389 ;  Miller 
V.  South  Carolina  Ins.  Co.,  2  McCord  (S.  C.) 
336,  13  Am.  Dea  734;  Rugely  v.  Sun  Mut 
Ins.  Co.,  7  Ia.  Ann.  279,  66  Am.  Dec. 
603;  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
(Mass.)  389,  32  Am.  Dec.  220;  Wallace 
V.  De  Pau,  1  Brev.  (S.  C.)  252,  2  Am.  Dec 
662 ;  Talcot  v.  Commercial  Ins.  Co.,  2  Johns. 
(N.  Y.)  124,  3  Am.  Dec.  406;  The  Orient  (O. 
C.)  16  Fed.  916;  Swift  v.  Union  Ins.  Co., 
122  Mass.  573 ;  26  Oyc.  723 ;  7  Ency.  of  Ev. 
549;  14  R.  C.  L.  p.  1046,  $  223.  The  plain- 
tiffs did  not  make  a  sufficient  record  to  sup- 
port the  judgment 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  for  further  prooeedinga 


CBEASON   V.    DOUGLAS   COUNTY.* 

(Supreme  Court  of  Oregon.    Oct.  9,  1917.) 

1.  Taxatiow    e=>821(4)— Dklinquenot    Ckb- 

TiFicATE  —   Invalidity  —  Recovebt     of 

Amount  Paid. 

Where  plaintiff  presented  his  claim  for  the 

repayment  of  taxes  which  he  had  liquidated,  and 

for  which  he  bad  received  a  void  delinquency 

certificate,   to  the  county  court,  which  denied 

the  relief  sought,  he  could  maintain  an  action 

on  his  demand  ;  _  review  of  the  court's  order  not 

beinir  the  exclusive  remedy. 


2.  Taxatiow  «=9821(2)  —  DEUNQnENCT  CKa- 
TiFicATK— Refund  of  Patment— Lands  o» 
United  States. 

Where  the  county  issued  to  plaintiff  a  de- 
linquency certificate  on  land  belonging  to  the 
United  States  and  excepted  from  taxation  by 
L.  O.  L.  i  3564,  and  guaranteed  payment  with 
6  per  cent,  interest  in  case  certificate  was  void, 
as  required  bv  section  3693,  the  county  was  re- 
quired to  refund  the  money  paid  by  plaintiff, 
with  6  per  cent,  interest. 

3.  Limitation  of  Actions  (S=s>68(6)  —  Acomr- 
AL  OF  Cause— Void  Tax  Cebtificate. 

The  cause  of  action  accrued  when  the  void 
delinquency  certificate  was  issued,  and,  the  ac- 
tion to  recover  the  taxes  paid  not  having  been 
begun  within  six  years,  the  statute  of  limita- 
tions (L.  O.  L.  I  6),  had  run  against  the  claim. 

4.  Limitation  or  Actions  <s=al80(6)— Plead- 
ing—Neoebsitt— Waives. 

As  a  bar  of  the  statute  of  limitations  was 
not  interposed  by  defendant  county  bj  demur- 
rer on  that  ground,  the  defense  was  waived. 
6.  Taxation  ®=>638— Dblinqubnot  Cebtif- 

lOATE  —  Subsequent    Taxis  —  Voluntajit 

Paticent— Recovebt. 
As  the  county  did  not  expressly  guaran- 
tee the  payment  of  any  money  received,  except 
that  for  which  the  delinquency  certificate  was 
issued,  the  pavments  of  the  taxes  for  subsequent 
years  were  voluntary,  and  could  not  be  collected 
from  the  county. 

Department  2.  Appeal  from  Circuit  Court, 
Douglas  County;    J.  W.  Hamilton,  Judge. 

Action  by  A.  Creason  against  Douglas 
County.  Action  dismissed,  and  plaintiff  ap- 
peals.   Reversed. 

The  complaint  herein  substantially  charg- 
es: That  the  defendant  Is  a  duly  constituted 
and  organized  county  of  the  state.  That  the 
assessor  of  that  county,  between  the  1st  day 
of  March,  1906,  and  the  second  Monday  in 
September  of  that  year,  assessed  section  36, 
in  township  30  south,  range  1  west  of  the 
Willamette  meridian,  to  A.  I.  KelUher,  and 
caused  the  valuation  so  made  to  be  entered 
upon  the  assessment  raiL  That  taxes  were 
levied  upon  that  assessment  amounting  to 
$130.64,  no  part  of  which  was  paid.  That  on 
October  6,  1009,  the  plaintiff  tendered  that 
sum  with  the  penalty,  interest,  costs,  etc, 
amounting  to  $152.04,  to  the  tax  collector, 
who  executed  to  him  the  prescribed  delia- 
quoicy  certificate.  That  no  part  of  the  tax- 
es levied  against  such  land  having  been  paid 
for  the  t«iq>ectlTei  preceding  years  the  plain- 
tlfl.  In  order  to  protect  a  forfeiture  of  his 
rights  under  the  delinquency  certificate, 
paid  such  taxes  as  follows:  July  22,  1910, 
160.61 ;  March  1,  1911,  $60.61 ;  February  28, 
1912,  $103.56;  March  4,  1913,  $93.67;  and 
March  2,  1914,  $89.98.  That  suQh  taxes  are 
void,  because  the  real  property  described  was 
at  all  times  unsurveyed  public  lands  pf  the 
United  States.  That  the  attempted  assess- 
ment of  the  real  property  and  aU  proceedings 
relating  thereto  are  irregularities,  by  rea- 
son whereof  the  delinquency  certificate  so 
executed,  and  all  subsequent  assessments  and 
taxes  levied  thereon  and  collected  from  the 
plaintiff,  amounting  to  $560.37,  are  void. 
That  he  presented  a  claim  therefor  to  the 
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county  court  of  that  county,  which  refused  to 
order  a  repayment  of  any  part  of  that  sum. 
The  prayer  of  the  complaint  Is  for  a  recov- 
ery of  the  several  sums,  with  Interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  the 
time  the  payments  were  made.  A  demurrer 
to  the  complaint,  on  the  grounds  that  It  did 
not  state  facts  suflflclenf  to  constitute  a  cause 
of  action  and  that  the  court  did  not  have  Ju- 
risdiction of  the  subject-matter,  was  sustain- 
ed, and,  the  plaintiff  declining  further  to 
plead,  the  action  was  dismissed,  and  he  ap- 
peals. 

Dexter  Bice,  of  Boseburg  (Rice  &  Orcutt,  of 
Roseburg,  on  the  brief),  for  appellant.  Geo. 
Neuner,  Jr.,  of  Boseburg,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
albove).  [1]  The  complaint  herein  having  al- 
leged that  the  plaintiff  presented  his  claim 
for  the  repayment  of  the  taxes  which  he  had 
liquidated  to  the  county  court  of  Douglas 
county,  which  denied  the  relief  sought,  was 
his  exclusive  remedy  a  review  of  the  order  of 
that  court,  or  could  he  maintain  an  action, 
as  undertaken  in  this  instance,  on  his  de- 
mand? Unless  some  other  mode  or  remedy 
has  been  exclusively  provided  by  statute,  an 
action  at  law  may  be  prosecuted  to  final 
judgment  against  a  coimty  for  the  recovery 
of  money  the  amount  of  which  is  not  a  mat- 
ter of  discretion  to  be  exercised  by  a  county 
court.  Crossen  v.  Wasco  County,  10  Or.  Ill ; 
Wallowa  County  v.  Oakes,  46  Or.  83,  78  Paa 
892.  In  Flagg  v.  Columbia  County,  51-  Or. 
172,  94  Pac.  184,  it  was  ruled  that  a  writ  of 
review  was  the  only  remedy  for  the  re-examl- 
nation  of  a  discretionary  order  of  a  county 
court  in  fixing  reasonable  fees  not  prescrib- 
ed by  law,  and  that  such  remedy  might  be 
Invoked  to  litigate  a  disputed  claim  therefor 
against  a  county  after  its  presentation  and 
refusal  of  payment.  In  Berrldge  v.  Marion 
County,  81  Or.  391,  1B9  Pac.  628,  it  was  held 
that  a  writ  of  review  was  an  appropriate 
remedy  to  present  questions  of  law  arising  in 
respect  to  a  disputed  claim  against  a  county 
after  it  bad  been  presented  and  disallowed. 
In  that  case  the  amount  of  the  compensation 
was  not  fixed  by  law,  and  d^ended  upon  an 
exercise  oi  discretion.  In  the  case  at  bar  no 
discretion  was  required,  or  could  be  exercised, 
by  the  county  court,  in  order  to  determine 
what  part.  If  any,  of  the  plaintiff's  claim 
should  be  allowed ;  and,  this  being  so,  an  ac- 
tion at  law  based  upon  his  demand  was 
properly  maintainable. 

The  statute  in  force  in  the  year  1908  gov- 
erning the  assessment  first  mentioned  pre- 
scribed the  time  and  manner  of  assessing 
taxable  property.  L.  O.  L.  §  3586.  The  as- 
sessor was  required  to  make  a  plat  of  the 
government  surveys  within  his  county,  and 
to  note  thereon,  or  in  a  present  ownership 
book  or  list,  the  owner  of  each  tract.  Id.  { 
8588.    It  was  the  duty  of  that  offlcer  to  make 


an  assessment  roll.  Id.  i  3583.  nie  oounly 
court  of  each  county  was  required  to  esti- 
mate and  apportion  the  tax  to  be  raised 
therein  and  to  enter  such  determination  up- 
on its  records.  Id.  9  3661.  The  sheriff  oC 
each  county  was  the  tax  collector  therein. 
Id.  §  3667.  All  taxes  iawfuUy  imposed,  to- 
gether with  tlie  penalties,  charges,  etc.,  there- 
on, were  declarea  to  be  a  lien  upon  the  real 
property  so  assessed  from  the  day  on  which 
the  warrant  authorizing  the  collection  of  the 
taxes  was  issued,  which  incumbrance  had 
priority  over  aU  other  liens,  except  the  lien 
for  a  tax  for  a  subsequent  year.  Id.  §  3684. 
Upon  failure  to  pay  the  taxes  so  assessed 
they  became  delinquent  immediately  after 
the  first  Monday  of  October  of  each  year.  Id. 
{  3687.  At  any  time  after  six  months  from 
such  delinquency  it  was  the  duty  of  the  tax 
collector,  upon  demand  and  payment  of  the 
taxes,  penalty,  etc.,  to  issue  to  the  person  of- 
fering to  make  such  pajrment  a  certificate  of 
delinquency,  containing,  inter  alia,  a  state- 
ment as  follows: 

"A  guaranty  of  the  county  •  •  •  to  which 
the  tax  is  due  that  if  for  any  irregularity  of 
the  taxing  officers  such  certificate  is  void,  then 
such  county  •  •  •  will  repay  the  holder  the 
sum  paid  thereon,  with  intereat  at  the  rate  of 
six  per  cent,  per  annum  from  the  date  of  its 
issuance."    Id.  {  3693. 

At  any  time  after  the  expiration  of  three 
years  from  the  date  of  such  deficiency  the 
holder  of  the  tax  certificate  was  permitted  to 
commence  a  suit  against  the  owner  of  the 
land  to  foreclose  the  tax  lien.  Id.  S  3695. 
A  clause  of  the  statute  regulating  sudii  fore- 
closure authorized  the  court  to  amend  the 
record  of  tax  procedure,  but  it  did  not  sanc- 
tion the  assessment  of  nontaxable  real  prop- 
erty.   Id.  i  3701. 

[2]  The  demurrer  herein  admits  that  the 
land  described  In  the  complaint  is  a  part  of 
the  unsurveyed  public  domain.  Beal  prop- 
erty of  the  United  States  is  exempt  from 
taxation.  Id.  i  3554.  It  was  incumbent 
upon  the  assessor  to  ascertain  what  lands, 
the  sarvey  of  which  had  been  approved  by 
the  proper  officer  of  the  general  government, 
and  any  attempt  to  assess  real  property  that 
had  not  been  thus  segregated  from  the  public 
domain  was  such  an  irregularity  as  neces- 
sarily rendered  a  dillnquency  certificate  bas- 
ed thereon  void  when  issued  by  the  tax  col- 
lector. By  reason  of  such  irregularity  the 
defendant,  pursuant  to  its  express  guaranty 
as  prescribed  by  statute,  was  required  to  re- 
pay the  amount  of  money  which  it  received 
from  the  plaintiff  together  with  6  per  cent 
interest  thereon  from  October  5,  1909,  as  evi- 
denced by  the  delinquency  certificate. 

[3,  4]  This  action  was  commenced  Decem- 
ber 7,  1915,  and  more  than  six  years  prior 
thereto  the  cause  of  action  arose  by  the  is- 
suance of  the  certificate,  and  hence  the  stat- 
ute of  limitations  had  run  against  the  claim. 
L.  O.  I^.  §  6.  It  appearing  from  the  face  of 
the  complaint  when  the  cause  of  action  thus 
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ancrued,  and  also  when  the  action  waa  com- 
menced, the  bar  of  the  statute  of  limitations 
should  have  been  interposed  by  a  demurrer 
based  on  that  ground.  Id.  §  68,  subd.  7 ;  Spaur 
V.  McBee,  19  Or.  76,  23  Pac.  818.  In  Davis 
V,  Davis,  20  Or.  78,  25  Pac.  140,  Mr.  Chief 
Justice    Strahan  observes: 

"The  rule  of  law  must  be  taken  as  settled  in 
this  state  that  if  a  claim  be  set  up  against  a 
party,  which  is  barred  by  the  statute  of  limita- 
tions and  the  fact  appears  upon  the  face  of  the 
proceeding,  the  objection  must  be  taken  by  a  de- 
murrer; otherwise,  it  must  be  taken  by  an- 
swer, and,  if  not  taken  either  in  one  form  or 
the  other,  according  to  the  fact,  it  is  to  be  deem- 
ed waived." 

In  this  instance,  the  plea  of  the  bar  of  the 
statute  of  limitations,  not  having  been  raised 
In  any  manner,  was  thereby  waived  and  un- 
der the  amendment  of  section  3  of  article  7 
of  the  organic  law  (Gen.  Laws  Or.  1911,  p.  7) 
the  plaintiff  is  entitled  to  a  judgment  for 
the  sum  of  money  due  him  as  evidenced  by 
the  delinquency  certificate. 

[6]  His  payment  of  the  taxes  undertaken 
to  be  levied  upon  the  attempted  assessment 
of  the  land  for  the  years  subsequent  to  1908, 
for  which  the  delinquent  eertlflcate  was  is- 
sued, served  to  augment  his  claim  against 
the  supposed  owner  of  the  real  property,  If 
he  had  redeemed  the  premises ;  but  as  the 
defendant  had  not  expressly  guaranteed  the 
repayment  of  any  money  so  received,  except 
that  for  which  the  delinquency  certificate 
was  Issued,  the  payments  of  the  taxes  for  the 
years  of  1909  to  1913,  Inclusive,  were  volun- 
tarily made,  and  for  that  reason  cannot  be 
collected  from  the  county. 

The  judgment  is  reversed,  and  the  plaintiff 
is  awarded  the  sum  specified. 

McBEIDE,  C.  J.,  and  BEAN  and  McCAM- 
ANT,  JJ.,  concur. 


JOHNSON  v.  JEIiDNESS  et  at 
(Supreme  Court  of  Oregrat.    Oct  3,  1917.) 

1.  Navigable   Watehs  €=937(4)— Tidelands 
— Grants — Effect. 

The  title  of  the  owner  of  tidelands,  coming 
to  him  from  the  state,  is  impressed  with  the 
jus  publicum,  or  public  ownership,  which  was 
retained  by  the  state,  and  which  includes  the 
public  rights  of  navigation  and  fishery. 

2.  Navioable  Watehs  <3=>39(2)  —  Littobai. 
Bights— PtSH  Tbapb. 

The  owner  of  tidelands,  on  a  navigable 
stream,  cannot  be  deprived  of  hig  rights  to  draw 
seines  alon^  his  lands  by  erection  of  fish  traps 
by  private  individuals  under  federal  license,  on 
the  theory  that  such  persons  are  acting  under  the 
jus  publicum,  since  they  act  in  their  own  inter- 
ests, and  cannot  invoke  the  rights  of  the  public. 

3.  Nuisance  «=»72  — Public  Rights  — Spk- 
ciAL  Damage. 

The  owner  of  tidelands  on  a  navigable 
stream  suffers  such  special  damage  by  invasion 
of  his  right  of  access  to  his  property  that  he 
has  a  sufficient  standing  in  a  court  of  equity  to 


enjoin  encroachment,  since  hia  right  of  access 
attaches  equally  to  every  part  of  his  shore  line. 

4.  Navigable  Watebb  €s>39(2)  —  Littobal 
Bights— Fish  Tbafs. 
Act  Cong.  Feb.  14, 1859,  c.  33,  J  2,  11  Stat. 
383,  providing  that  the  state  of  Oregon  shall 
have  concurrent  jurisdiction  on  the  Columbia 
and  all  other  rivers  and  waters  bordering  on  the 
said  state  of  Oregon,  so  far  as  the  same  shall 
form  a  common  boundary  to  said  state  and  oth- 
er states,  and  said  rivers  and  waters,  and  all  the 
navigable  waters  of  said  state,  shall  be  common 
highways  and  forever  free,  merely  declares  and 
preserves  the  jus  publicum,  including  the  public 
rights  of  navigation  and  fishery ;  but  a  freehold- 
er whose  close  abuts  upon  such  waters  is  enti- 
tled to  the  aid  of  the  courts  to  maintain  his 
right  against  invasion  by  private  persons  in  his 
own  interest. 

Department  1.  Appeal  from  Circuit  Court, 
Clatsop  County;   J.  A.  EaUn,  Judge. 

Injunction  by  T.  K.  Johnson  against  N.  A. 
Jeldness  and  others.  From  a  decree  perpet- 
ually enjoining  defendants  as  prayed,  they 
appeal.    AflBrmed. 

The  plaintiff,  a  citizen  and  resident  of  the 
state  of  Oregon,  is  the  admitted  owner  of  a 
certain  upland  island  and  the  tidelands  in 
front  of  the  same  in  the  navigable  waters 
of  the  Columbia  river.  The  place  is  valuable 
to  blm  for  fishing  purposes,  not  only  as  a 
member  of  the  general  public,  but  also  for 
the  fact  that  he,  as  proprietor  of  the  uplands, 
has  the  exclusive  appurtenant  right  to  draw 
his  seines  ashore  on  his  own  premises.  He 
complalnB  that  the  defendants  have  made 
preparations  for  and  are  in  the  act  of  con- 
structing a  pound  net  in  front  of  his  land, 
and  for  that  purpose  have  driven  a  row  of 
piling  at  right  angles  to  the  shore,  10  or  15 
feet  apart  and  300  or  400  feet  in  length,  up- 
on which  to  construct  the  fishing  apparatus 
described.  The  defendants  avow  the  driving 
of  the  piles  and  claim  to  tie  acting  under  li- 
censes from  the  United  States  War  Depart- 
ment and  from  the  master  fish  warden  of  the 
state  of  Oregon.  They  say  that  their  struc- 
ture is  entirely  In  the  open,  unappropriated, 
and  unoccupied  navigable  waters  of  the  Co- 
lumbia river,  at  least  150  feet  below  low- 
water  mark  of  the  plaintiff's-  tidelands,  and 
that  between  there  and  the  plaintiff's^  land 
the  waters  are  at  all  times  navigable.  The 
answer  Is  challenged  by  the  reply.  From  a 
decree  perpetually  enjoining  the  defendants 
from  driving  any  piling  or  other  permanent 
structure  in  front  of  plalntiCTs  premises,  the 
defMidantS'  have  appealed. 

Bert  Henry,  of  Portland  (Anderson  & 
Erlckson,  of  Astoria,  on  the  brief),  for  ap- 
pellants. G.  C.  Fulton,  of  Astoria  (A  C. 
Fulton,  of  Astoria,  on  the  brief),  for  re- 
spondent. 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1]  Quoting  from  their  brief,  the 
defendants  contend  that: 
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"Th*  title  to  plalntifTs  tideland  came  to  faim 
from  the  state,  impressed  with  the  jus  publicum 
or  public  ownership,  which  was  retained  by  the 
state,  and  which  includes  the  public  rights  of 
navigation  and  fishery." 

This  la  very  true  as  a  major  premise. 
Bovelby  V.  Shively,  22  Or.  410,  30  Pac.  164; 
Hnme  v.  Rogue  River  Packing  Co.,  51  Or.  237, 
83  Pac.  391,  92  Pac.  1065,  96  Pac.  865, 81  L.  R. 
A.  (N.  S.)  396,  131  Am.  St.  Rep.  732;  Cor- 
rallls  &  Eastern  R.  Go.  v.  Beuson,  61  Or. 
359,  121  Pac.  418. 

[Jl  The  fallacy  of  their  argument  is  the 
assumption  that  they  are  operating  In  the 
right  of  the  public,  when  in  truth  they  are 
operating  for  their  private  interests'  to  the 
exclusion  of  all  other  members  of  the  public. 
In  so  doing  they  interfere  materially  with 
the  plaintiff's  right  of  access  to  his  land. 
The  defendants  cannot  act  imder  the  sanction 
of  the  jus  publicum  or  common  right,  so  as  to 
exclude  any  other  member  of  the  public  from 
the  general  privilege  of  fishing  and  naviga- 
tion in  the  navigable  waters  under  considera- 
tion. To  allow  them  to  drive  rows  of  piles 
in  front  of  the  plaintiff's  lands  would  be 
seriously  to  Impair  bis  right  as  a  member  of 
the  public  to  seine  for  fish  there,  and  tills 
being  coupled  with  his  exclusive  right  to 
draw  his  seine  upon  the  shores'  of  his  prem- 
ises with  which  the  fixed  apparatus  of  the 
defendants  would  ifiterfere,  he  has  a  right 
to  resist  their  encroachment  and  to  secure  a 
permanent  injunction  against  the  same  as  for 
a  continued  trespass. 

[3]  In  this  invasion  of  his  right  of  access 
to  his  property  for  all  lawful  purposes  to 
which  it  may  be  devoted  he  suffers  an  Injury 
not  experienced  by  the  public  generally,  and 
so  has  standing  In  court  to  secure  Its  preven- 
tion. If  the  property  of  the  plaintiff  or  Its 
appurtenances  could  lawfully  be  parceled  out 
among  other  Individuals  without  his  consent, 
or  if,  ass'umlng  to  act  under  the  common 
right  of  fishery,  the  defendants  could  exclude 
others  from  that  privilege,  their  acts  in  ques- 
tion might  be  justified;  otherwise  not.  The 
plaintiffs  right  of  access  attaches  equally  to 
the  whole  and  every  part  of  his  shore  line. 
The  defendants  have  no  right  to  fetter  or 
impair  his  enjoyment  of  his  property  by  com- 
pelling him  to  go  upon  it  only  at  certain 
points.  To  allow  them  to  maintain  piling  or 
Other  fixed  appliances  of  the  kind  In  front  of 
his  premises  would  be  to  establish  a  monop- 
oly to  that  extent  in  their  favor  and  to  his 
special  detriment.  It  would  permit  them  to 
say  to  him: 

"Yon  may  fish  where  you  can  or  how  you 
can,  BO  far  as  we  have  left  you  opportunity, 
and  yon  may  take  yonr  fish  ashore  on  your 
premises  at  places  only  which  we  have  left 
open." 


The  defendants  cannot  lawfully  subvert 
the  exercise  of  the  common  right  of  fishery  to 
their  exclusive  personal  benefit,  especialljr 
where  it  works  peculiar  harm  to  the  plain- 
tiff in  the  beneficial  nse  of  his  holdings. 

[4]  Section  2  of  the  net  of  Congress  ap- 
proved February  14, 1859,  admitting  the  ststte 
of  Or^on  into  the  Union,  reads  thus: 

"The  said  state  of  Oregon  shall  have  con- 
current jurisdiction  on  the  Columbia  and  all 
other  rivers  and  waters  bordering  on  the  said 
state  of  Oregon,  so  far  as  the  same  shall  form 
a  common  boundary  to  said  state,  and  any  other 
state  or  states  now  or  hereafter  to  be  formed 
or  bounded  by  the  same ;  and  said  rivers  and 
waters,  .and  all  the  na-vigable  waters  of  said 
state,  shall  be  common  highways  and  forever 
free,  as  well  as  to  the  inhabitants  of  said  state 
as  to  all  other  citizens  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor." 

This  section  is  declarative  and  preservative 
of  the  jus  publicum  Including  the  public 
right  of  navigation  and  fishery.  The  plaintiff 
is  a  freeholder  whose  close  abuts  upon  this 
highway,  and  resting  upon  his'  private  right 
of  access  thereto  he  is  entitled  to  the  aid 
of  the  courts  to  maintain  the  freedom  of  it 
against  invasion  by  private  persons  in  their 
©■wn  interest  Sandstrom  v.  O.  W.  R  &  N. 
Co.,  75  Or.  159,  146  Pac.  803.  It  is  not  a 
case  of  taking  his  property  or  Its  appurte- 
nances for  public  use  by  the  right  of  eminent 
domain  as  In  spanning  a  navigable  stream 
by  a  public  bridge,  extending  harbor  lines, 
and  the  like.  It  is  an  instance  of  an  attempt 
to  take  private  property  for  the  nse  and  ben- 
efit of  other  individuals  in  whom  the  sanc- 
tion of  eminent  domain  is  not  vested.  iSx- 
eept  that  the  plaintiff  suffers  peculiar  Injury, 
not  experienced  by  the  people  in  general,  the 
threatened  encroachment  of  the  defendants 
upon  the  freedom  of  navigation  and  fishery, 
designed  to  create  a  monopoly  for  themselves, 
would  normally  fall  within  the  federal  enact- 
ments for  the  protection  of  the  use  of  pub- 
lic waters,  and  his  suit  could  not'  be  enter- 
tained in  the  state  courts.  Inasmuch,  how- 
ever, as  his  private  right  Is  violated  by  pri- 
vate persons'  in  their  own  interest,  the  judi- 
cial power  of  the  state  will  grant  appropriate 
relief. 

The  principles  applicable  to  the  instant 
case  are  so  thoroughly  and  definitely  ex- 
pounded by  Mr.  Justice  Moore  in  Eagle  Cliff 
Fishing  Co.  V.  McGowan,  TO  Or.  1.  137  Pac. 
766,  and  by  Mr.  Justice  Harris  in  Monroe  r. 
Wlthycombe,  165  Pac.  227,  that  further  com- 
ment  Is  unnecessary. 

The  decree  of  the  drcuit  court  is  affirmed. 

McBRIDE,  C.  3.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 
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BARBEB  T.  JOHNSON,  County  Clerk.  • 
(Suprone  Court  of  Oregon.     Oct  9,  1917.) 

1.  Elections  ©=344— Election  Withodt  Au- 
THOBiTT  of  Law. 

An  election  held  witboat  authority  of  law  is 
ineffectual  for  any  purpose. 

2.  Counties  <S=»35(1)  —  Removal  of  Countx 
Seat— Pbocedube. 

L.  O.  Xj.  {i  2877-2885.  provides  a  manner 
tot  chantring  county  seats.  Const,  art.  4,  g  1, 
provides  for  the  initiative  and  referendum  with 
reference  to  proposed  laws  or  constitutional 
amendments.  Section  la  reserves  the  initiative 
and  referendum  to  the  legal  voters  of  every  mu- 
nicipality and  district  as  to  all  local,  special, 
and  municipal  legislation  of  every  character. 
L.  O.  L.  §i  3470-3485,  provides  a  procedure  for 
the  enforcement  of  section  la.  Jefferson  county 
was  created  under  the  authority  of  a  general 
«nabling  act  (Lews  1918,  pp.  21-29).  Section 
6  of  the  act  provides  that  the  county  court  shall 
have  power  to  temporarily  fix  the  county  seat, 
and  that  such  location  shall  remain  the  county 
seat  until  the  first  general  election  thereafter, 
when  the  qualified  voters  are  empoweied  to  select 
the  place  of  the  county  seat  in  the  manner  pro- 
vided by  law.  The  necessary  action  to  create  the 
county  seat  was  taken  at  the  general  election 
in  1914,  and  immediately  thereafter  the  county 
court  named  C.  as  the  temporary  county  seat. 
On  November  7,  1016,  the  electors  voted  for  a 
removal  of  the  county  seat  complying  with  re- 
quirements of  li.  O.  L.  §S  3470-3485.  Held, 
tiiat  the  people  of  the  county  were  empowered 
to  determine  the  matter  at  the  time  they  pass- 
ed on  it,  and  that  the  county  seat  was  lawfully 
changed. 
8.  CouNTiBS  ®=»35(1)— Fixiwo  Countt  Skat 

— "I^EOISLATION.' ' 

The  fixing  of  a  county  seat  pursuant  to 
Laws  1913,  pp.  21-29,  was  "legislation"  within 
Const,  art.  4,  {  la,  reserving  to  the  voters  of 
every  municipality  and  district  the  initiative 
and  referendum  as  to  local,  special,  and  munic- 
ipal legislation  (citing  Words  and  Phrases,  leg- 
islation). 

4.  Counties  «=>35(1)— Pixma  Countt  Skat 
— Notice  of  Election. 

Where  notice  of  an  election  for  the  loca- 
tion of  a  permanent  county  scat  was  given  by 
mailing  a  pamphlet  to  every  voter  as  required 
by  initiative  measure  L.  O.  L.  §  3478,  the  lo- 
cation was  valid  although  the  notice  of  the  gen- 
eral election  at  which  the  question  was  voted!  on 
failed  to  notify  the  electors  that  the  question 
would  be  submitted. 

Department  2.  Appeal  from  Circuit  Court, 
Jefferson  County;  T.  E.  J.  Duffy,  Judge. 

Suit  by  W.  O.  Barber  against  W.  E.  John- 
son, as  Ctounty  Clerk  of  Jefferson  County. 
Complaint  dismissed,  and  plaintiff  appeals. 
Affirmed. 

This  is  a  suit  brought  to  enjoin  tlie  county 
clerk  of  Jefferson  county  from  canvassing 
and  certifying  the  returns  of  an  election  held 
November  7,  1916,  upon  the  question  of  the 
removal  of  the  county  seat.  Plaintiff  alleges 
that  he  is  a  large  property  holder  at  Culver, 
which  was  the  county  seat  of  Jefferson  coun- 
ty prior  to  January  1,  1917,  and  that  the  re- 
moval of  the  county  seat  would  depreciate 
the  value  of  plaintiff's  property.  The  com- 
plaint also  alleges  that  such  removal  would 
necessitate  the  abandonment  of  a  satisfac- 
tory courthouse  and  Jail  and  the  construction 


of  new  buildings  to  serve  the  sanM  purpose, 
all  at  the  public  expense  and  to  tlie  damage 
of  plaintiff  as  a  taxpayer.  It  is  admitted 
that  a  majority  of  the  electors  voting  on  the 
question  favored  the  removal  of  the  county 
seat  to  Madras,  but  it  is  alleged  that  the  elec- 
tion on  the  question  of  such  removal  was 
without  authority  of  law  and  that  the  notice 
of  the  election  given  by  the  defendant  made 
no  mention  of  this  question.  The  answer 
joined  issue  with  many  of  the  allegations  of 
the  complaint  and  set  up  affirmatively  the 
steps  taken  to  provide  for  the  election  in 
qij^stlou.  There  was  no  reply,  and  the  af- 
firmative matter  in  the  answer  is  therefore 
admitted.  A  stipulation  was  entered  into 
defining  the  matters  in  dispute  between  the 
parties,  all  of  which  are  questions  of  law. 
On  consideration  of  this  stipulation  and  of 
the  pleadings,  the  circuit  court  dismissed 
the  complaint,  and  plaintiff  appeals. 

Samuel  B.  Huston,  of  Portland  (Huston  & 
Huston,  of  Portland,  and  W.  P.  Myers,  of 
Culver,  on  the  brief),  for  appellant  William 
S.  D'Ben,  of  Portland,  for  respondent 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  In  1903  the  Legislature  passed  an 
act  providing  the  manner  in  which  the  inhab- 
itants of  a  coimty  might  change  their  county 
seat  This  act,  incorporated  In  the  Code  as 
sections  2877-2885,  provides  that  a  petition 
signed  by  qualified  electors,  equal  in  number 
to  three-fifths  of  the  votes  cast  at  the  last 
g^ieral  election,  shall  be  necessary  to  initi- 
ate the  proceeding.  Plaintiff  contends  that 
this  statute  provides  the  only  method  by 
which  a  county  seat  may  be  changed  without 
an  act  of  the  Legisiature  or  of  the  people  un- 
der the  initiative,  providing  for  the  change. 
It  is  admitted  that  the  act  of  1903  was  not 
complied  with,  and  plaintiff's  chief  insistence 
is  that  the  proceedings  taken  were  for  this 
reason  nugatory. 

[1]  It  is  true,  as  contended  by  plaintiff, 
that  an  election  held  without  authority  of 
law  is  ineffectual  for  any  purpose.  Andrews 
V.  Noll,  61  Or.  471,  478,  120  Pac.  383,  123  Pac. 
32 ;  Equi  v.  Olcott,  66  Or.  213,  215,  216,  133 
Pac.  775.  The  defendant  contends  that  the 
election  in  question  was  authorized  by  the 
amendments  to  the  Constitution  providing 
for  the  initiative  and  referendum  and  the 
legislation  enacted  for  carrying  these  consti- 
tutional provisions  Into  effect 

The  first  of  these  amendments  was  adopted 
by  the  people  in  1902.  It  provided  that,  on 
petition  of  not  to  exceed  8  per  cent  of  the 
legal  voters  of  the  state,  any  prc^osed  law 
or  amendment  to  the  Constitution  should  be 
put  on  the  ballot  to  be  voted  on  by  the  people 
at  the  next  general  election ;  also,  that  a  ma- 
jority vote  of  those  voting  on  the  measure 
should  be  sufficient  for  its  adoption. 

In    1906    the    Constitution    was    further 
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amended  by  file  Addition  oC  section  la  to 
article  4.   This  section  Is,  In  part,  as  follows: 

"The  initiatlTe  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district,  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  tor  their  respective  municipalities 
and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for 
the  manner  of  exercising  the  initiative  and  ref- 
erendum powers  as  to  their  municipal  legisla- 
tion." 

In  1907  the  Legislature  passed  an  act  pro- 
viding a  procedure  for  the  enforcement  of 
this  constltntlonal  provision.  Tbla  act  is 
found  in  the  Code  as  sections  3470-3486. 

The  wmstltutlonal  provision  has  frequently 
been  before  this  court  for  construction.  It  Is 
held  In  Schubel  v.  Olcott,  60  Or.  503,  120  Pac. 
875,  that  the  amendment  to  the  Constitution 
adopted  In  1006,  as  applied  to  districts  other 
than  dtles  and  towns,  is  not  self-executing, 
but  that  sections  3470-3485  of  the  Code  pro- 
vide an  appropriate  procedure  for  putting  it 
into  effect  It  is  squarely  held  by  this  de- 
cision that  a  county  Is  a  municipality  or  dis- 
trict within  the  purview  of  this  constitution- 
al amendment.  Further  light  has  been 
thrown  on  the  question  by  two  of  the  recent 
decisions  of  this  court.  State  v.  Port  of 
Astoria,  79  Or.  1,  154  Pac.  399,  and  Bose  v. 
Port  of  Portland,  82  Or.  541,  557,  558,  182 
Pac.  496.  These  two  opinions  contain  so 
tborougb  an  analysis  of  the  constitutional 
provision  In  question  that  It  would  be  super- 
fluous to  restate  the.  reasoning  or  even  the 
concluslcms  readied.  It  wUl  suffice  for  pres- 
ent purposes  to  quote  briefly  from  these 
opinions.  In  the  first  of  these  cases,  at  pages 
22  and  23  of  79  Or.,  at  page  406  of  154  Paa, 
Mr.  Justice  Harris  says: 

"By  the  terms  of  article  4,  |  la,  every  mu- 
nicipality, whether  it  be  a  city  or  town,  or 
whether  it  be  a  port,  has  the  right  to  employ 
the  initiative  and  referendum  powers  'as  to  all 
local,  special,  and  municii>al  legislation,'  and 
this  means  that  such  municipality  may  apply 
the  initiative  and  referendum  powers  when  en- 
acting municipal  legislation  to  Carry  out  and 
make  effective  an  authority  previously  granted. 

•  *  •  It  seems  clear  then  that  municipal  leg- 
islation, within  the  meaning  of  section  la  of 
article  4,  when  applied  to  municipalities,  other 
than  cities  and  towns,  refers  to  legislation  which 
is  permitted  and  made  necessary  for  carrying 
into  effect  a  lawful  power  previously  granted. 

•  •  •  A  port  has  no  right  to  legislate  unless 
that  ricbt  is  first  created  by  a  law ;  but,  when 
the  rigbt  to  legislate  is  conferred,  then  section 
la  of  article  4  immediately  operates,  and  the 
initiative  and  referendum  are  at  once  made 
available,  and  the  exercise  of  such  i>ower  to  leg- 
islate is  municipal  legislation." 

In  Rose  V.  Port  of  Portland,  82  Or.  B41, 
667,  658,  162  Pac.  498,  503,  It  Is  said: 

"No  subdivision  of  government  like  a  port 
or  district  can  exercise  power  unless  that  power 
is  first  granted  by  some  lawmakers  authorized 
to  legislate  that  power  to  the  municipality  or 
distrust." 

A  county,  like  a  port,  Is  a  municipal  cor- 
poration other  than  a  city  or  town.    Cook  v. 
Port  of  PorUand,  20  Or.  580,  584,  27  Pac.  263, 
167P.-61 


13  L.  R.  A.  533.  The  Utngoflge  (taoted  frdm 
the  above  opinions  is  as  applicable  to  a  coun- 
ty as  to  a  port.  It  la  settled  law,  therefore, 
that  the  amendment  of  1906  Is  applicable  to 
counties ;  that  the  amendment  Is  not  self -exe- 
cuting; that  the  powers  granted  to  the  people 
of  the  respective  counties  under  the  Initia- 
tive are  not  unlimited;  that  be  who  would  up- 
hold tlie  action  of  the  people  of  a  county 
under  the  initiative  must  point  to  some  grant 
of  power  to  act  on  the  subject  in  question; 
that  when  the  power  is  shown  to  exist  sec- 
tions 3470-3485,  L.  O.  L.,  provide  a  procedure 
iadequate  for  its  exercise. 

[2]  It  remains  to  apply  these  principles  to 
the  facts  of  this  case.  Jefferson  coimty  was 
created  under  the  authority  of  a  general 
enabling  act,^  adopted  by  the  Legislature  in 
1913  and  found  in  the  session  laws  of  that 
year  at  pages  21-29.  The  necessary  action  to 
create  the  county  was  taken  by  the  people 
Interested  at  the  general  election  in  1914. 
Immediately  after  that  election  the  county 
court  named  Culver  as  the  temporary  county 
seat  The  authority  so  to  do  is  found  in  sec- 
tion 6  of  the  act  of  1913.  That  section  is  as 
follows: 

"The  county  court  of  such  new  county  shall 
have  power  to  temporarily  fix  the  county  seat, 
and  such  location  shall  remain  the  county  scat 
until  the  first  general  election  thereafter,  when 
the  qualified  voters  of  sudi  new  county  are  em- 
powered to  vote  for  and  select  the  place  of 
county  seat  in  the  manner  provided  by  law. 
Immedintcly  after  the  selection  of  such  county 
seat  either  by  the  connty  court  or  by  the  can- 
vass of  the  returns  of  votes  cast  at  the  election 
for  that  purpose,  the  county  court  shall  issue 
its  proclamation  and  publish  the  same  in  a 
newspaper  published  in  such  new  county,  if 
there  be  one,  and  if  not  by  posting  a  copy  of 
such  proclamation  in  each  election  precinct  in 
such  county  announcing  the  selection  and  loca- 
tion of  such  county  seat." 

It  will  be  noted  that  by  this  statute  the 
Legislature  gave  the  people  of  the  new  coun- 
ty the  express  power  to  determine  where 
their  coimty  seat  should  be,  and  that  this 
power  was  to  be  exercised  at  the  first  general 
election  following  the  organization  of  the 
county.  The  Legislature  must  have  referred 
to  the  general  election  held  November  7, 1916, 
at  which  time  the  question  was  actually  de- 
termined by  the  people.  We  have  no  difficul- 
ty la  holding  that  the  people  of  Jefferson 
county  were  empowered  to  determine  this 
matter  at  the  time  when  they,  passed  on  it 
The  stipulation  of  the  parties  admits  that  the 
requirements  of  sections  3470-3485  were  com- 
plied with. 

[3]  Plaintiff  contends  that  the  fixing  of 
this  county  seat  was  not  "legislation"  within 
the  purview  of  section  la  of  article  4  of  the 
Constitution,  and  cites  Fonts  v.  Uood  River, 
46  Or.  492,  81  Pac.  370,  1  L.  R.  A.  (N.  S.) 
483,  7  Ann.  Gas.  1160.  This  case  merely  holds 
that  the  local  option  law  adopted  by  the 
people  In  1904  is  not  obnoxious  to  constitu- 
tional objection  on  the  ground  that  the  ex- 
pediency of  prohibiting  the  sale  of  liquor  in 
eadi  county  or  precinct  is  referred  to  the 
electors  of  such  county  or  precinct  for  deter- 
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min&tlon.   The  language  of  tbe  constitntlonal 
proyidon  In  question  la: 

"The  initiative  and  referendum  powerg  ♦  •  ♦ 
are  hereby  further  reserved  to  the  legal  voters 
of  every  municipality  and  district,  as  to  all 
local,  special,  and  municipal  legislation,  of  every 
character,  in  and  for  their  respective  municipal- 
ities and  districts." 

The  words  "of  every  character"  must  mean 
something  and  were  Inserted  for  a  purpose. 
They  forWd  a  narrow  technical  construction 
of  the  word  "legislation." 

"Legislation"  is  defined  by  March's  The- 
saurus as  the  "enactment  of  laws."  Bouvler, 
Words  and  Phrases,  18  A.  &  E.  E5ncyc.  I-aw 
(2d  Ed.)  822,  and  25  Cyc.  181  unite  in  the 
definition,  "The  act  of  giving  or  enacting 
laws."  A  county  seat  is  ordinarily  fixed  hy 
act  of  the  Legislature.  The  lawful  act  of  the 
people  of  a  county  changing  their  county 
seat  is  local  legislation  within  the  purview 
of  section  la  of  article  4  of  our  Constitution. 

[4]  The  final  contention  of  plaintiff  is  that 
these  proceedings  are  void  for  the  reason 
that  the  notice  of  election  failed  to  notify  the 
electors  that  this  question  would  be  submit- 
ted to  them  for  their  determination.  Our 
attention  Is  directed  to  a  number  of  authori- 
ties holding  elections  void  for  want  of  notice 
to  the  electors,  but  they  were  all  cases  where- 
in the  statute  required  the  notice  wliidi  was 
omitted.  Sections  3470-3485,  L.  O.  L.,  make 
no  provision  for  posting  or  publishing  a  no- 
tice of  the  Initiative  measures  to  be  voted 
on  at  a  general  election.  Section  3478  pro- 
vides that  the  Secretary  of  State  shall  in- 
corporate in  a  pamphlet  the  text  of  all  such 
measures  with  arguments  for  and  against 
their  ad<^tlon,  if  such  argmnents  ar«  tend- 
ered, and  it  Is  provided  that  this  pamphlet 
shall  be  mailed  to  every  voter.  The  Legisla- 
ture evidently  regards  this  notice  as  suffi- 
cient If  we  were  to  read  into  the  statute  a 
requirement  for  further  notice  which  the 
Legislature  has  not  put  there,  we  would 
legislate  Judicially. 

We  think  the  couuty  seat  of  Jefferson  coun- 
ty has  been  lawfully  changed,  and  the  decree 
is  affirmed.  , 

McBRIDE,  a  J.,  and  MOORE  and  BEAK, 
33.,  concur. 


MAKRIS  T.  MELIS  et  al.    (No.  2993.) 

(■Supreme  Qpurt  of  Utah.    Aug.  25,  1917.    Re- 
hearing Denied  Oct.  8,  1917.) 

1.  (30NTBACTB  «S>147(3)   —   COHSTauCTION  — 

Rules. 
In  construing  a  written  contract  it  is  the 
duty  of  tbe  court  to  consider  all  of  its  terms  and 
the  relationship  of  parties  at  such  time,  and,  if 
possible,  to  arrive  at  their  actual  intent. 

2.  OOBPOBATIONS  «=>116  —  SAI.E  Or  STOCK  — 
CONTBAOTS— CONSTBUOTION. 

Defendants  organized  a  mercantile  corpora- 
tion and  entered  into  a  contract  with  plaintiff 
for  the  sale  of  22  shares  of  the  company's  stock. 
The  contract  was  written  in  Greek,  which  was 
the  native  tongue  of  tbe  parties,   and   recited 


that  the  defendants  had  soU  plaintiff  22  share* 
in  the  company  for  a  named  consideration,  that 
defendants  acknowledged  him  a  copartner  to  the 
extent  of  his  shares,  and  that  he  should  be  re- 
sponsible for  losses  and  entitled  to  profits  there- 
after. Comp.  Laws  1907,  |  330,  declares  that 
stock  shall  be  deemed  personal  property,  and 
delivery  of  a  stock  certificate  of  a  corporation, 
together  with  a  written  transfer  signed  by  the 
owner  to  a  bona  fide  purchaser  or  obligee,  shall 
be  deemed  a  sufficient  transfer  as  against  any 
creditor  of  the  transfer.  Held  that,  though  the 
contract  recited  that  the  sellers  reserved  the 
right  to  deliver  the  shares,  it  should  be  con- 
strued in  connection  with  the  statute,  and  casts 
on  the  sellers  the  duty  to  deliver  to  plaintiff  the 
certificate  for  the  shares. 
3.  Corporations  «=»121(2)— Salk  of  Stock- 
Actions— Damages. 

Sellers  of  corporate  stock  who  failed  to  de- 
liver certificates  as  required  cannot  defeat  an  ac- 
tion for  damages  on  ground  that  corporaticm 
subsequently  became  insolvent,  where  it  was  sol- 
vent for  more  than  two  years  after  sale,  during 
which  time  shares  were  worth  amount  paid 
therefor. 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbourow,  Judge. 

Action  by  KonstantlnoS'  Makris  against 
Nicolaos  MeUs  and  others.  From  a  Judgment 
of  dismissal,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Allen  T.  Sanford,  of  Salt  Lake  City,  for 
appellant.  H.  L.  Mulllner,  of  Salt  Lake  €%ty, 
for  respondents. 

GIDEON,  J.  The  controlling  question  on 
this  appeal  Is  the  consti^ictlon  of  the  writ- 
ten contract  between  the  parties.  Plaintiff 
alleges  the  existence  of  the  contract,  the 
payment  of  the  moneys  stipulated  therein 
by  him  to  be  paid  to  the  defendants,  and  tbe 
failure  and  refusal  on  the  part  of  the  de- 
fendants to  deliver  to  him  the  shares  of 
stock  mentioned  In  the  contract,  and  damages 
by  reason  of  such  failure.  The  defendants 
Nioolaos  Melis  and  Konstantinos  Melis,  the 
only  two  defendants  ansW'^ring,  among  other 
things  alleged  that  plaintiff  purchased,  not 
from  the  defendants  but  from  the  Italian- 
Greek  Mercantile  Company,  22  shares  of  that 
company's  capital  stock,  and  that  the  mon- 
eys paid  by  the  plalntUf  were  paid  to  that 
company ;  tliat  the  said  mercantile  company 
at  that  time  was  not  designated,  conducted, 
or  regarded  by  the  owners  thereof  as  strict- 
ly a  corporation,  hut  was,  on  the  contrary, 
regarded  and  conducted  as  a  partnership; 
that  the  answering  defendants  had  no  certif- 
icates of  stock  delivered  to  them,  and  had  no 
power  to  execute  or  deliver  certificates  to 
the  plaintiff,  and  denied  that  plaintiff  ever 
demanded  certificates  of  stock  from  them; 
that  after  the  contract  plaintiff  was  recog- 
nized as  an  owner  or  stockholder  in  the  busi- 
ness to  the  amount  of  the  Interest  he  had 
purchased;  that  he  claimed  to  be  such  own- 
er and  was  entitled  to  all  the  rights  and  priv- 
ileges of  an  owner  and  stockholder  of  said 
company;    that  the   said   company   was  de- 
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dared  insolvent  and  a  receiver  appointed  on 
the  24th  day  of  April,  1914;  and  that  after 
the  appointment  the  plaintiff  continued  to 
make  such  claim  of  ownership  until  the  said 
eompanr  was  declared  a  bankrupt.  Defend- 
ants denied  any  liability  to  the  plaintiff  for 
damages  or  otherwise. 

Trial  was  had  before  the  district  court  of 
Salt  Lake  county,  and  at  the  conclusion  of 
the  plaintiff's  testimony  defendants  moved 
for  a  nonsuit  and  dismissal  upon  the  follow- 
ing grounds:  "That  the  plaintiff  had  not 
made  out  a  prima  facie  case,  and  that  their 
own  evidence  shows  that  they  are  not  entitled 
to  recover  in  this  action." 

It  appears  from  the  record  that  In  April, 
1906,  the  defendanU  L.  G.  and  E.  a  Skllris, 
together  with  three  others,  organized  a  cor- 
poration for  the  purpose  of  carrying  on  a 
general  mercantile  business  in  Salt  Lake  City, 
Utah,  ai;d  elsewhere  in  the  state  of  Utah, 
to  be  known  as  the  Itallau-Greek  Mercantile 
Company,  and  that  the  authorized  capital 
stock  was  $10,000,  represented  by  100  sliares 
of  the  par  value  of  $100  each;  that  all  of 
said  stock  was  Issued  to  the  incorporator; 
tliat  snbi^equent  to  the  date  of  lucoiporation, 
to  wit,  about  March  5,  1908,  the  two  defend- 
ants MeUs  bought  one-half  of  the  original 
outstanding  capital  stock,  and  thereby  be- 
came half  owners'  in  the  business  with  the 
two  defendants  Skllris.  It  also  appears  that 
certiAcates  of  stock  were  issued  to  the  orig- 
inal incorporators,  and  at  the  date  of  the 
purchase  by  the  defendants  Mells  those  orig- 
inal certificates  were  surrendeKd  to  the  com- 
pany and  canceled,  and  new  cortUcates  were 
Issued  to  such  defendants.  It  further  ap- 
pears from  the  testimony  that  in  October, 
1010,  the  defendants,  who  were  then  the  own- 
ers of  all  of  the  stock  of  the  company,  sold 
38  shares  of  stock  to  one  Mantis,  and  that 
on  February  9,  1911,  the  contract  in  question 
was  entered  into  between  the  plaintiff  and 
defendants.  That  contract  was  originally 
written  in  Greek,  that  being  the  native  tongue 
Of  the  parties  to  this  action,  but  it  is 
admitted  by  both  plaintiff  and  defendants 
that  the  following  is  a  correct  translation 
of  the  same: 

"The  undersigned,  Bvangelos  G.  Skliris,  Nico- 
laos  Melis,  KonstantinoB  Heiis,  and  Leonidas 
G.  Skliris,  residents  of  Salt  Lake  City,  Utoh, 
sold  on  this  day  to  Konstantinos  Makris,  resi- 
dent of  Salt  Lake  City,  Utah,  twenty-two  (22^ 
shares  of  the  Italian-Greek  Mercantile  Co.  of 
Salt  Lake  City,  Utah,  for  the  consideration  of 
two  thousaad  one  hundred  dollars  ($2,100.00)  of 
which  have  received  from  him  this  date  in  cash, 
one  thousand  five  hundred  ($1,600.00)  dollars 
and  the  balance  of  six  hundred  ($600.00)  dollars 
shall  Konstantinos  Makris  pay  to  us  within 
three  months  from  date.  That  we  acknowledge 
him  as  a  copartner  to  the  Italian  Grocery  Co. 
to  the  extent  of  his  shares  from  the  twenty-fifth 
of  October,  1910.  That  he  shall  be  responsible 
from  that  date  for  the  losses  and  payments,  and 
that  he  shall  be  entitled  to  the  profits.  That 
we  reserve  the  right  to  deliver  him  the  shares. 

"This  was  accepted  by  Konstantinos  Makris, 


and  in  accordance  this  was  dictated  in  dupli- 
cate and  was  signed  by  all  legally. 
"[Signed]    The  Contracting  Parties: 

"E.  G.  SkUris. 
"N.  B.  Melis, 
"K.  D.  Makris." 

[1-3]  In  attempting  to  determine  Just  what 
the  parties  to  the  foregoing  contract  intend- 
ed, and  upon  which  there  was  a  meeting  of 
minds.  It  is  necessary  to  consider  the  rela- 
tionship of  the  parties  and  their  understand- 
ing of  the  ordinary  terms  of  such  a  paper. 
None  of  the  parties  to  this  contract  was  an 
adept  in  putting  Into  legal  phraseology  the 
terms  of  the  contract.  The  language  used  to 
express  the  intention  is  somewhat  indefinite 
and  apparently  somewhat  contradictory.  It 
is  the  duty  of  a  court  in  construiog  a  writ- 
ten contract  to  consider  all  of  its  terms  and 
the  relationship  of  the  parties  at  such  time, 
and,  if  possible,  arrive  at  the  actual  Intent 
of  the  parties  and  upon  what  their  minds 
met  We  think  it  is  possible  in  construing 
this  contract,  upder  the  clrcvunstances  that 
surrounded  the  parties,  to  determine  the 
meaning  of  the  contract  and  the  understand- 
ing of  the  parties  at  the  time  of  Its  execu- 
tion. 

That  the  plaintiff  In  that  contract  under- 
stood he  was  purchasing  from  the  defend- 
ants 22  shares  of  the  capital  stock  of  the  cor- 
poration mentioned  does  not  seem  to  be  In 
any  way  doubtful.  That  the  defendants'  un- 
derstood they  were  either  selling  or  agreeing 
to  sell  a  like  number  of  shares  is  not  open  to 
question.  The  contract  price  was  agreed 
upon  and  mentioned  in  the  contract  The 
amount  paid  at  the  execution  of  the  contract, 
and  the  balance  to  be  paid,  and  the  time 
when  it  was  to  be  paid,  are  definitely  stated. 
That  the  payment  of  the  balance  of  "Mie  pur- 
diase  price  was-  subsequently  made  by  the 
plaintiff  Is  not  disputed.  But  it  Is  contend- 
ed by  defendants  that  corporate  stock  is  per- 
sonal property  and,  as  such,  is  subject  to 
sale  and  transfer  by  any  writing  or  bill  of 
sale  purporting  to  sell  stock,  and  that  a  cer- 
tificate of  stock  is  not  the  right  or  t^lng 
st)ld,  but  is  merely  evidence  of  such  right  or 
thing,  or,  as  expressed  by  defendants'  coun- 
sel, is  simply  the  muniment  of  title  and  not 
the  right  itself;  that,  when  the  defendants 
executed  the  contract  in  question,  thereupon 
the  plaintiff  became  a  stockholder  and  lost 
no  rights  by  failure  of  the  defendants  to  de- 
liver the  certificates  of  stock  representing  his 
purchase  in  the  corporation. 

But  do  the  facta  warrant  such  a  concli>- 
slon?  We  have  a  statute  in  this  state  (Comp. 
Laws  1907,  8  330);  regulating  or  directing 
the  method  of  transfer  of  stocks  as  follows: 

"Stock  shall  be  deemed  personal  property,  aad 
the  delivery  of  a  stock  certificate  of  a  corpora- 
tion, together  with  a  written  transfer  of  the 
same,  signed  by  the  owner,  to  a  bona  fide  pur- 
chaser or  pledgee  for  value,  shall  be  deemed  a 
sufficient  transfer  of  the  title  as  against  any 
creditor  of  the  transferor  and  all  other  persons 
whomsoever;  provided,  that  for  the  purpose  of 
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voting,  and  of  receiving  dividends,  and  of  levy- 
ing and  collecting  assessments,  and  wherein  the 
corporation  is  otherwise  interested,  the  bolder 
of  record,  as  shown,  by  its  books,  shall  be  treat- 
ed and  considered  as  the  holder  in  fact,  and  the 
transferee  shall  have  no  rights  or  claims  as 
against  the  corporation  until  transfer  thereof  be 
made  upon  the  books  of  the  corporation  or  a 
new  certificate  be  issued  to  him." 

Under  that  section  the  plaintiff  had  no 
right  or  claim  against  the  corporation  to 
compel  it  to  recognize  his  interest  until  the 
stock  representing  such  Interest  was  trans- 
ferred to  him  upon  the  books  of  the  corpora- 
tion or  a  new  certificate  issued.  Was  it  not 
then  the  duty  of  the  defendants  to  give,  as 
well  as  the  reciprocal  right  of  the  plaintiff 
to  receive,  under  the  contract  and  under  the 
foregoing  statute  (wbidi  is  incorporated  into 
and  becomes  a  part  of  every  contract  for  the 
sale  of  corporate  stock),  the  right  In  the  cor- 
poration, and  also  the  evidence  or  muniment 
of  such  right,  so  that  he  could  assert  and 
enforce  it  against  the  corporation  Itself,  and 
sell  and  transfer  such  right  if  he  desired? 
The  evidence  discloses,  and  that  is  not  dis- 
puted, that  the  defendants  held  certificates 
of  stock  representing  the  number  of  shares 
sold  to  the  plaintiff.  Plaintiff,  having  paid 
the  agreed  price,  was  entitled,  as  above  in- 
dicated, to  liave  defendants  give  him  the  evi- 
dence of  the  right  that,  he  had  purchased, 
and  doubly  so  where,  as  in  this  case,  that 
evidence  is  held  by  the  parties  receiving  the 
consideration  for  such  stock.  Transfers  must 
t>e  made  as  provided  by  the  laws  of  the  state 
under  whose  laws  the  corporation  was  or^ 
ganized  and  exists.    10  Gyc.  683. 

miere  is  no  evidence,  or  intimation  of  evi- 
dence, to  support  the  allegations  of  the  an- 
swer that  the  plaintiff  bought,  or  agreed  to 
tray,  the  stock  from  the  corporation  itself, 
or  negotiated  with  the  corporation  for  any 
such  stock.  In  fact,  the  record  discloses  that 
the  corporation  had  no  stock;  that  the  full 
amount  of  the  stock  authorized  had  been  Is- 
sued to  the  defendants.  It  is  not  disputed 
that  the  plaintiff  at  the  date  the  last  payment 
was  made  requested  that  the  stock  be  Issued 
to  him;  that  on  various  occasions  thereaft- 
er he  made  a  like  demand  upon  the  defend- 
ants, and  through  various  excuses  the  defend- 
ants never  delivered,  or  offered  to  deliver, 
him  the  stock;  that  after  a  year  or  more 
had  passed  he  requested  the  delivery  of  the 
stock  from  the  defendants  or  the  repayment 
of  the  money  that  be  had  paid;  that 'the 
stock  was  promised  to  him,  and  at  other 
times  the  money  was-  promised,  as  testified 
to  by  the  plaintiff.  The  testimony  also  es- 
tablishes that  at  the  time  this  8to<^  was 
purchased,  and  for  two  years  thereafter,  the 
assets  of  the  corporation  were  such  that  the 
stock  was  worth  Its  full  face  value,  and  that 
condition  existed  and  continued  long  after 
the  plaintiff  had  ceased  to  try  to  get  the 
stock  from  defendants  and  had  donanded  re' 


payment  of  the  money  which  he  bad  paid  to 
them. 

Some  point  is  'made  that  by  reason  of  one 
particular  clause  in  the  contract,  to  wit,  "that 
we  reserve  the  right  to  deliver  him  the  same," 
the  defendants  were  under  no  legal  obliga- 
tion af  any  time  to  deliver  to  the  plaintiff 
the  shares  of  stock  mentioned  in  the  con- 
tract Such  a  construction  would  be  incoft- 
sistent  with  the  other  provisions  of  the  con- 
tract As  stated  above,  these  parties  were 
not  experts  in  preparing  legal  documents, 
and  it  is  not  at  all  reasonable  that  the  par- 
ties Intended  any  such  a  reservation  of  right 
on  the  part  of  the  defendants.  When  con- 
sidered in  connection  with  the  remainder  of 
the  contract,  that  sentence  was  intended  to 
mean,  if  it  can  be  given  any  meaning  what- 
ever, that  the  defendants  reserved  the  right 
to  retain  the  certificates  of  stock  untU  the 
plaintiff  had  fully  paid  for  the  same. 

It  is  not  necessary  to  determine  In  this 
case  that  certificates  of  stock  cannot  be  sold 
and  the  title  to  the  same  transferred  by  a 
bill  of  sale  or  other  written  agreement;  but 
we  simply  hold  that  in  this  case,  whether  the 
title  passed  at  the  date  of  the  sale  or  subse- 
quent thereto,  the  plaintiff,  under  the  terms 
of  the  contract,  was  entitled  to  rec^ve,  and 
It  was  the  duty  of  the  defendants  to  give  to 
him,  certificates  of  stock  in  the  corporation 
representing  his  interest  therein.  In  fact, 
the  certificates  of  stock  held  by  the  defend- 
ants tbemselves  provide  that  the  same  shall 
be  "transferable  only  on  the  books  of  the  cor- 
poration by  the  holder  b«^eof  in  person  or  by 
attorney  upon  surrender  of  this  certificate 
properly  Indorsed."  In  other  words,  the  posi- 
tion of  the  plaintiff,  by  reason  of  the  acts  of 
defendants  in  not  transferring  and  delivering 
to  him  certificates  of  stock  held  by  them,  was 
that  he  had  no  means  or  way  of  compelling 
the  corporation  to  recognize  his  interest  or 
rights  therein,  and  the  stock  for  which  he 
had  paid  was  subject  to  claims  of  the  credi- 
tors of  the  defendants,  and  might  be  treated 
and  considered  as  the  property  of  the  defend- 
ants, and  be,  the  plaintiff,  have  no  rights  or 
claims  as  against  the  corporation  until  the 
transfer  of  the  same  be  made  upon  the 
books  of  the  corporation  or  a  new  certificate 
issued  to  him. 

It  may  be  contended  that  the  plaintiff  had 
a  right  to  compel  the  defendants  to  deliver 
to  him  the  stock,  the  same  being  the  evidence 
of  bis  interest  in  the  corporation.  But  be 
that  as  it  may,  there  was,  on  the  qther  band, 
the  duty  of  the  defendants,  under  their  con- 
tract, to  furnish  such  evidence  or  certificates 
of  stock  to  the  plaintiff,  and  in  not  doing 
that  they  broke  the  contract  with  the  plain- 
tiff. 

In  view  of  the  conclusions  at  which  we 
have  arrived,  the  question  of  the  sufficiency 
oi  the  motion  for  a  nonsuit  becomes  immate- 
rial and  no  opinion  is  expressed  thereon. 
'  It  follows  from  the  foregoing  tbAt  the 
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lower  court  «rred  in  snstalnlng  tbe  motion 
for  nonsuit  The  judgment  Is  therefore  re- 
versed,  and  the  cause  is  remanded,  with  di- 
rections to  set  aside  the  order  of  dismissal, 
and  to  reinstate  the  case  upon  the  calendar 
and  proceed  with  the  trial  of  the  same.  Re- 
spondents to  pay  costs. 

Mccarty,  ooRrMAN,  and  thurmak, 
JJ.,  concur. 

FRICK,  C.  J.  I  concur.  There  are  four 
parties  named  in  tbe  contract  of  sale.  Al- 
though all  of  the  four  were  duly  served  with 
summons,  only  two  of  them  appeared  and 
defended  the  action.  The  two  not  appearing 
have,  therefore,  confessed  the  allegations  of 
the  complaint.  In  my  judgment  the  two  who 
have  answered,  however,  have  not  Interiwsed 
any  legal  defense  to  the  complaint,  except 
the  limited  defense  that  is  contained  In  the 
general  denial  after  having  admitted  the  ex- 
ecution and  delivery  of  the  contract  sued  on. 

From  what  appears  in  the  record,  it  seems 
the  district  court  considered  only  the  contract 
sued  on,  and  arrived  at  the  conclusion  that 
under  it  plaintiff  bad  no  cause  of  action. 
As  I  view  It,  that  conclusion  is  clearly  erro- 
neous. To  my  mind,  it  is  very  clear  that  the 
four  defendants  named  sold  to  the  plaintiff 
22  shares  of  the  capital  stock  of  the  cotpora- 
tion  named  in  the  contract,  which  stock  they 
owned  in  their  individual  right,  for  the  sum 
of  $2,100,  of  which  the  plaintiff  paid  |1,500  in 
cash,  and  agreed  to  pay  the  remaining  $600 
within  three  months  from  the  date  of  the  con- 
tract of  sale.  The  proof  shows  without  dis- 
pute that  the  plaintiff  paid  tbe  remaining  $600 
within  the  specified  time,  and  repeatedly  de- 
manded either  to  have  the  stock  delivered  to 
him  or  that  the  defendants  repay  him  the 
money  be  paid  for  the  same.  The  defend- 
ants did  neither;    hence  this  action. 

A  defense  is  attempted  to  be  based  on 
certain  stipulations  of  the  contract.  While 
It  is  a  cardinal  rule  of  construction  that  aU 
of  the  stipulations  of  a  contract  must  be 
given  their  usual  and  ordinary  meaning  and 
Intended  force  and  effect,  yet  it  is  also  a  well- 
rteognized  rule  of  construction  that,  in  case 
a  stipulation  in  a  contract  merely  expresses 
what  tbe  law  implies,  the  stipulation  will 
be  given  the  force  and  effect  only  that  Is  Im- 
plied by  law.  The  latter  rule  is  manifestly 
applicable  to  some  of  the  stipulations  in  the 
contract  in  question.  For  example:  The 
statutes  of  this  state  provide  what  the  rights 
of  each  stockholder  are  by  making  each  share 
Of  corporate  stock  of  the  same  class  equiva- 
lent In  power  and  right  to  every  other  share 
of  stodc  When  the  plaintiff,  therefore,  pur- 
chased the  22  shares  of  stock,  his  rights  in 
the  corporation  were  determined  by  law.  It 
follows,  therefore,  that  the  provision  of  the 
contract,  "that  w6  acknowledge  him  as  co- 
partner to  the  extent  of  his  shares  from  tbe 
twenty-fifth  day  of  October,  1910,"  can  be  giv- 
en no  other  effect  than  to  fix  the  time  when 


his  property  rights  in  the  corporation  began, 
providing  the  sale  was  consummated  by  a 
delivery  of  the  stock  to  him  and  was  trans- 
ferred on  the  books  of  the  ootporatlon. 

The  other  stipulation,  "that  he  shall  be 
responsible  from  that  date  for  the  losses 
and  payments  and  that  he  shall  be  entitled  to 
tbe  profits,"  is  a  matter  entirely  determined 
by  law;  that  Is,  no  one  is  actually  a  stock- 
holder in  a  corporation,  as  against  the  cor- 
poration and  as  against  the  stockholders 
generally,  unless  he  originally  subscribes  for 
stock,  or  unless  he  purchases  it  from  some 
ono  other  than  the  corporation,  and  the  stock 
is  delivered  to  him,  and  it  is  transferred  on 
the  books  of  tbe  corporation.  In  this  case 
the  defendants  sold  to  the  plaintiff  the  22 
shares  of  stock,  but  they  have  failed  and 
neglected  to  deliver  the  same  to  him.'  They 
have,  therefore  breached  their  contract  of 
sale,  and  thereby  have  prevented  plaintiff 
from  completing  the  relationship  of  stockhold- 
er and  of  enjoying  the  benefits,  if  any,  of  such 
relation.  The  legal  rights  of  the  plaintiff  as 
against  the  defendants,  therefore,  are  precise- 
ly the  same  as  though  the  defendants  had 
sold  him  any  other  personal  property,  had  re- 
ceived the  purchase  price  therefor,  and  had 
failed  to  deliver  the  property  to  him  at  the 
time  stipulated,  or  upon  demand  if  no  time 
was  stipulated. 

Nor  does  the  provision  In  the  contract, 
"that  we  reserve  the  right  to  deliver  him  tbe 
shares,"  affect  the  foregoing  conclusions.  If 
It  be  contended  that  it  means  something  dif- 
ferent from  the  meaning  given  it  by  Mr.  Jus- 
tice OIDBON  in  his  opinion,  then  it  has  no 
force  or  effect  whatever,  since  it  is  clearly 
repugnant  to  every  other  provision  of  the  con- 
tract, and  manifestly  contrary  to  the  general 
intent  and  purpose  of  the  parties  in  entering 
into  the  contract.  In  2  Elliott  on  Contracts) 
after  discussing  the  effect  of  repugnant  stip- 
ulations and  clauses  in  contracts,  in  section 
1515  it  is  said: 

"But  while  words  or  danseg  In  a  contract  ap^ 
parently  repugnant  should  be  reconciled  if  it 
can  be  done  by  any  reasonable  construction,  yet 
a  proviso  which  is  utterly  repu^ant  to  the  body 
of  the  contract,  and  irreconcilable  with  a  former 
clause  and  repugnant  to  the  general  purpose 
and  intent  of  the  contract,  will  be  set  aside  or 
rejected ;  likewise  a  subsequent  clause,  irrecon- 
cilable with  a  former  clause  and  repugnant  to 
the  general  purpose  and  intent  of  the  contract, 
will  be  set  aside  or  rejected." 

While  courts  long  hesitate  to  enforce  the 
rule  above  stated,  yet  where,  as  here,  the 
effect  of  the  subsequent  clause  would  entire- 
ly nullify  all  that  Is  before  said  In  the  con- 
tract, and  would  have  the  effect  of  giving 
the  defendants  both  the  contract  price  and 
the  thing  sold,  but  one  conclusion  is  permis- 
sible, and  that  Is  that  the  latter  clause  must 
either  be  rejected  or  be  given  some  subordi- 
nate effect. 

In  my  judgment,  as  tbe  record  now  stands, 
the  plaintiff  is  clearly  entitled  to  judgment  as 
prayed  for  in  the  complaint 
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SPANISH  FORE  OITT  t.  JABYIS  et  aL 
(No.  8001.) 

(Supreme  Court  of  Utah.    Aug.  26,  1917.) 

Appeai.  and  Erbob  «s>1009(2)  —  Review  — 
Findings. 
BMndinga  of  fact  by  the  trial  court  in  an  eq- 
uity case  will  not  be  disturbed  where  the  great 
weight  of  the  evidence  8upi>ort8  them.i 

Appeal  from  District  Ck>urt,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  Spanish  Fork  City,  a  mnnic- 
ipal  corporation,  against  Greorge  Jarvis  and 
otliers.  From  a  Judgment  for  defendant, 
plaintiff  appeals.   Affirmed. 

E3ias  Hansen,  of  Spanish  Fork,  for  appel- 
lant. Booth  &  Booth,  of  Provo,  for  respond- 
ents. 

CORFMAN,  J.  This  action  was  brought 
by  the  plaintiff  against  the  defendants  in  the 
district  court  of  Utah  county  to  determine 
the  right  to  the  use  of  water.  In  substance 
the  complaint  alleges:  That  during  the  year 
1914  the  Denver  &  Rio  Grande  Railroad 
C!omi>any  in  the  construction  of  a  railroad  for 
the  Utah  Railway  Company,  east  of  Spanish 
Fork  City,  developed  a  supply  of  water  suffi- 
cient for  beneficial  use  in  irrigation;  that 
the  water  thus  developed  was  seepage  water 
and,  therefore,  had  never  flowed  in  channels, 
either  above  or  below  the  earth,  until  col- 
lected in  a  out  dug  by  said  railroad  company 
and  diverted  by  a  stream  flowing  westerly 
toward  Spanish  Fork  City;  that  the  plaintiff 
purchased  the  water  from  the  railroad  com- 
pany and  received  a  conveyance  in  writing 
therefor;  that  about  two  second  feet  of  wa- 
ter was  thns  developed;  Uiat  said  water  was 
purchased  by  the  plaintiff  for  the  irrigation 
of  lands  within  Spanish  Fork  City,  and  that 
the  defendants  wrongfully  and  without  right 
malm  an  Interest  therein  adversely  to  the 
plaintiff.  Plaintiff  prayed  that  the  defend- 
ants be  adjudged  to  have  no  rights  to  the 
water  adverse  to  the  plaintiff,  and  that  the 
defendants  be  joined  from  Interfering  with 
plaintHTs  right  to  control  the  water,  and  for 
general  relief.  The  answer  denied  general- 
ly  and  spedflcaUy  the  allegations  of  the  com- 
plaint, and  affirmatively  alleged  by  way  of 
answer  and  counterclaim  that  the  water  arose 
In  certain  springs,  and  that  for  more  than 
20  years,  by  means  of  ditches  and  canals,  the 
defendants,  their  grantors  and  predecessors 
in  interest,  had  collected  the  water  from  the 
springs  and  applied  It  to  a  beneflcial  use  in 
the  irrigation  of  their  lands;  that  they  were 
and  are  the  lawful  owners  and  have  the  right 
to  the  use  of  aU  the  water,  and  prayed  that 
their  interests  and  claims  be  adjudged  lawful, 
and  their  right  to  the  use  of  the  water  quiet 


*  Jones  T.  Bonanca  U.  &  H.  Co.,  32  UUb,  440.  91 
Pac  ns :  Campbell  t.  QowaoB,  35  Utah,  268, 100  Pac. 
tn,  23  U  R.  A.  CN.  a.]  414,  1»  Ann.  Caa.  660. 


ed  by  decree  of  court.  Trial  was  to  the  court 
without  a  jury.  Judgment  and  decree  was 
for  the  defendants.  Motion  for  new  trial  waet 
made  and  denied.  Plaintiff  appeals  and  as- 
sails the  flndlngs  of  fact,  conclusions  of  law, 
and  decree  of  the  court  upon  the  grounds  that 
they  are  not  supported  by  the  evidence  and 
are  contrary  to  law.  The  flndlngs  complained 
of  are  as  follows: 

"That  when,  in  1914,  a  new  line  of  railway 
was  coastructed  and  a  cut  through  the  lands 
above  said  springs  was  made,  the  most  of  the 
waters  from  said  springs  was  cut  off,  but  just 
as  soon  as  said  cut  was  completed  sufficiently  to 
permit  it,  the  said  waters  were  gathered  togeth- 
er from  said  cut,  and  were  without  objection 
from  any  person  whomsoever  immediately  con- 
veyed to  the  lands  of  the  defendants  aforesaid, 
and  were  by  the  defendants  used  for  the  irriga- 
tion of  said  lands  and  for  the  other  beneficial 
purposes  hereinbefore  mentioned,  and  the  said 
waters  have  always  been  in  the  possession  and 
under  the  control  of  the  defendants,  except  for 
a  short  time  in  October,  1914,  when  the  plain- 
tiff attempted  to  take  said  water  under  its  con- 
trol. That  prior  to  the  construction  of  said  rail- 
road cut,  the  waters  came  to  said  springs  in 
well-defined  underground  channels,  and  in  the 
construction  of  said  railroad  cut,  the  said  well- 
defined  undeKround  channels  through  which  the 
waters  of  said  springs  were  conveyed  were  cut 
off,  and  the  water  was  thus  interrupted  in  its 
flow  to  the  said  springs.  That  said  water  sup- 
plying said  springs  was  not  and  is  not  seepage 
or  percolation  water.  Tliat  by  the  diversion 
and  conveying,  regulating,  and  distributing  of 
the  said  waters  by  the  defendants  for  23  years 
last  past,  the  defendants  have  become  the  own- 
ers of  the  said  waters  and  the  whole  thereof 
with  the  undisturbed  right  to  use  the  same  up- 
on their  said  lands,  and  the  right  to  use  for  do- 
mestic and  cnlinary  purposes,  including  the  wa- 
tering of  stock.  That  in  the  construction  of  the 
said  railroad  cut,  do  additional  water  was  devel- 
oped, but  the  waters  of  said  springs  were  cut  off 
and  caused  to  flow  in  a  surface  channel  instead 
of  in  said  underground  channels  as  aforesaid. 
That  the  Denver  &  Rio  Grande  Railroad  Com- 
pany, or  the  Utah  Railroad  C!ompany,  or  both  of 
said  companies,  did  not  acqnlre  any  water  right 
by  the  construction  of  the  said  cut  and  the  in- 
terrupting of  the  flow  of  the  underground  chan- 
nels from  which  said  springs  were  supplied." 

The  conclusions  of  law  and  decree  of  the 
court  follow  and  are  In  conformity  with  the 
foregoing  flndlngs  complained  of  by  the  plain- 
tiff. 

We  have  carefully  reviewed  the  record  of 
the  testimony  adduced  at  the  trial,  and  we 
deem  it  unnecessary  to  here  make  a  detailed 
statement  of  our  flndlngs  with  resi>ect  there- 
to. Suffice  it  to  say  that,  as  we  view  the 
record,  the  findings  of  the  trial  court  are  in 
conformity  with  and  are  supported  by  the 
great  preponderance  of  the  testimony. 

This  being  an  equity  case,  in  harmony  with 
the  repeated  decisions  of  this  court,  the  find- 
ings and  Judgment  of  the  trial  court  will 
not  be  disturbed  where,  as  here,  the  great 
weight  of  the  evidence  supports  them.  Jones 
V.  Bonanza  M.  &  M.  Co.,  32  Utah,  440,  91 
Paa  273;  Campbell  v.  Gowans,  36  Utah,  268. 
100  Pac  397,  23  U  R.  A.  (N.  S.)  414.  19  Ans. 
C!as.  660. 
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It  is  ordered  that  the  judgment  of  the  dis- 
trict oonrt  be  afHrmed.  Defendants  to  Re- 
cover .  costs. 

FRICK,  C.  J.,  and  McCABTY,  THUKMAN, 
and  GIDEON,  JJ.,  concur. 


P^VRROTT  BROS.  CO.  v.  OGDEN  CITT. 
(No.  3046.) 

(Supreme  Court  of  Utah.    June  27,  1917.    Re- 
hearing Denied  Oct  6, 1917.) 

1.  Judgment  «s»266(6)  —  Conclttsions  of 
Law  and  Findings. 

Where,  had  the  court  rendered  judgment  in 
accordance  with  its  findings,  the  judgment  for 
plaintiff  would  have  been  for  $1,742.98,  rather 
than  for  $671.50,  with  interest,  for  which  judg- 
ment was  rendered,  the  courts  conclusions  of 
law,  palpably  at  variance  with  the  findings,  and 
its  failure  to  render  judgment  in  accordance 
with  its  findings  were  error;  the  conclusions  of 
law  must  be  predicated  upon  and  find  their  sup- 
port in  the  findings,  and  the  judgment  must  fol- 
low the  conclusions  of  lAw. 

2.  Appeal  and  Ebbob  <S=»1176(5)-r-VABiANCE 
BETWEEN  Findings  and  Conclusions  of 
Law— Disposition  of  Case. 

Where  the  conclusions  of  law  are  palpably 
at  variance  with  the  findings  as  to  tlie  amount  of 
plaintiff's  recovery,  the  Supreme  Court,  on 
plaintiff's  appeal,  will  order  the  lower  court  to 
set  aside  its  erroneous  conclusions  of  law  and 
to  substitute  conclusions  entitling  plaintiff  to  a 
judgment  in  accordance  with  the  express  findings 
of  fact,  also  to  enter  such  judj^ment. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  J.  A  Howell,  Judge. 

Suit  by  Parrott  Bros.  (Company,  a  corpora- 
tion, against  Ogden  City,  a  maulcipal  corpo- 
ration. From  a  Judgment  for  plaintiff,  it 
appeals.  Clause  remanded  for  amendment  of 
Judgment. 

C.  B.  HoUlngsworth  and  Wade  M.  Johnson, 
both  of  Ogden,  for  appellant.  E.  T.  Hula- 
niski  and  J.  O.  littlefield,  both  of  Ogden,  for 
respondent. 

CORFMAN,  J.  Plaintiff  brought  suit  in 
the  district  court  of  Weber  county  to  recover 
of  the  defendant  $1,775.78  on  a  verified  claim 
for  work  and  materials  alleged  to  have  been 
furnished  in  the  construction  of  street  pave- 
ment under  contract.  Trial  was  had  before 
the  court  without  a  Jury,  whereupon  the 
court,  after  hearing  the  testimony,  made  Its 
findings  of  fact,  conclusions  of  law,  and  ren- 
dered Judgment  against  the  defendant  in 
plaintiff's  favor  for  the  sum  of  $671.58,  to- 
gether with  interest  and  costs  of  suit.  Plain- 
tiff appeals. 

The  appellant  assails  the  conclusions  of 
law  and  the  Judgment  of  the  trial  court  upon 
the  ground  that  they  were  not  predicated  upon 
the  court's  findings  of  fact;  and  this  ques- 
tion is  the  only  one  raised  on  the  appeal  and 
now  properly  before  this  court  for  determi- 
nation. 

The  findings  in  question,  so  far  as  mate- 
rial here,  are  as  follows: 


"That  this  plaintiff  assumed  the  obUgationg 
and  liabilities  of  said  contract,  relying  upon  the 
stipulations  of  said  contract  that  the  above 
work  provided  for  therein  and  the  above  mate- 
rial required  to  be  furnished,  as  therein  provid- 
ed, was  in  fact  to  be  done  and  furnished  and 
paid  for  by  the  defendant,  and  said  defendant 
knew  that  this  plaintiff  entered  upon  said  con- 
tract and  agreed  to  do  the  said  work  and  fur- 
nish the  material  therein  provided  in  reliance 
upon  the  terms  and  provisions  thereof,  hereinl>e- 
fore  mentioned;  that  after  said  plaintiff  had 
entered  upon  said  work  the  defendant  refnsed  to 
permit  plaintiff  to  construct  said  50  cubic  yards 
of  concrete  waterways,  and  to  furnish  and  put 
in  place  said  material  above  mentioned,  or  any 
portion  thereof,  and  thereby  deprived  plaintiff 
of  the  profits,  which  would  have  amounted  to 
the  sum  of  $880,  accruing,  or  which  would  have 
accrued  to  it,  from  doing  said  work  and  furnish- 
ing said  material,  to  its  damage  in  the  sum  of 
$880,  no  part  of  which  has  been  paid. 

"That  the  said  contract,  with  specifications 
thereto  attached  and  made  a  part  liereof,  pro- 
vided that  all  contraction  and  expansion  joints 
should  be  filled  with  asphaltam  cement.  That 
after  entering  upon  said  work,  plaintiff  was,  by 
the  defendant,  directed  and  required  to  and  did, 
in  lieu  of  the  asphaltum  cement  for  said  contrac- 
tion and  expansion  joints  as  provided  for  in  said 
contract,  purchase,  obtain,  and  use  7,656  feet  of 
expansion  felt,  at  an  expense  to  the  plaintiff  in 
the  sum  of  $382.80,  and  to  plaintiff's  damage  in 
said  sum  of  $382.80,  no  part  of  which  has  been 
paid.  That  the  defendant  in  its  answer  admits 
that  there  is  due  from  it  to  the  plaintiff  the 
sum  of  $191.40  of  said  sum  of  $382.80." 

As  to  the  first  finding  above,  the  conclusion 
of  law  by  the  court  was: 

"That  the  plaintiff  is  not  entitled  to  recover 
Judgment  against  the  defendant  for  its  loss  of 
profits  in  the  sum  of  $880  for  and  on  account 
of  the  defendant  refusing  to  permit  the  plaintiff 
to  do  the  work  and  furnish  the  material  as  set 
forth  in  the  fourth  finding  of  fact." 

As  to  the  second  finding  above,  the  con- 
clusion of  law  reached  by  the  court  was: 

"That  the  plaintiff  is  entitled  to  recover  judg- 
ment against  the  defendant  for  the  sum  of  $191.- 
40  only,  for  the  tarred  felt  placed  in  the  expan- 
sion and  contraction  joints  of  said  concrete 
pavement,  as  get  forth  in  the  sixth  finding  of 
fact" 

[i,2]  The  record  clearly  Shows  that,  had 
the  court  rendered  its  Judgment  In  accord- 
ance with  its  findings  above  set  forth,  the 
judgment  for  the  appellant  would  have  been 
for  $1,742.98  rather  than  for  $671.58,  with 
interest  from  August  B,  1914 ;  and  appellant 
assigns  to  be,  and  now  contends  that  the 
court's  conclusions  of  law  and  failure  to  ren- 
der Judgment  in  accordance  with  Its  findings 
of  fact  were  error.  We  must  agree  with  this 
contention.  It  is  fundamental  that  the  con- 
clusions of  law  must  be  predicated  upon  and 
find  their  support  In  the  findings  of  fact,  and 
the  Judgment  must  follow  the  conclusions  of 
law ;  and  where,  as  here,  the  conclusions  of 
law  are  so  palpably  at  variance  with  the  find- 
ings, there  is  no  alternative  but  to  order  and 
require  the  lower  court  to  set  aside  Its  erro- 
neous conclusions  of  law  and  substitute  con- 
clusions that  wHl  entitle  the  appellant  to, 
and  enter,  a  Judgment  In  accordance  with  its 
express  findings  of  fact 
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It  la  therefore  ordered  that  this  cause  be 
remanded  to  the  district  court  of  Weber  coun- 
ty, with  Instructions  that  the  conclusions  of 
law  and  judgment  be  amended  in  conformity 
with  the  views  and  findings  of  this  court 
herein  expressed.    Costs  to  appellant. 

PRICK,  O.  J.,  and  McCARTY  and  THURr 
MAN,  JJ.,  concur. 

GIDE>ON,  J.,  being  dlsqualifled,  took  no 
part  in  the  consideration  of  the  foregoing 
opinion. 


ROPER  V.  CROSIER  et  al.     (No.  2889.) 
(Supreme  Clourt  of  Utah.     June  28,  1917.) 

1.  Vendob  AMU  Pdbchases  <3=3341(3)  —  Rb- 
covEBT  OP  Money  Paid— Fbauh. 

In  an  action  by  plaintiff  to  recover  for 
amounts  paid  and'land  conveyed  in  satisfaction 
of  a  contract  for  the  purchase  of  orchard  land, 
evidence  held  insuflScient  to  show  that  certain 
defendants,  though  they  participated  in  the  or- 
ganization of  the  corporation,  which  owned  no 
such  land  and  had  small  assets,  were  parties  to 
the  fraud. 

2.  Vendob  and   Pubchaseb  «=s>334(2)  —  Rjb- 
covERT  of  Money  Paid— Fratjd. 

Appellant  and  another  organized  a  corpora- 
tion having  a  capital  stock  of  $1,000,  which  was 
practically  all  held  by  appellant  and  one  asso- 
ciate. They  proceeded  to  advertise  that  the 
corporation  was  the  owner  of  valuable  orchard 
lands,  and  offered  them  to  the  public.  Appel- 
lant's associate  interested  plaintiff,  inducing  her 
to  enter  into  a  contract  for  the  purchase  of  sev- 
eral acres  of  orchard  land.  Pursuant  to  the 
contract,  plaintiff  made  some  cai^  payments, 
and  transferred  valuable  land  to  appellant's  as- 
sociate in  satisfaction  of  the  contract.  Appel- 
lant knew  of  the  transaction,  and  knew  that  the 
corporation  had  no  assets,  and  in  fact  admitted 
that  he  was  the  corporation.  Held  that,  though 
he  did  not  receive  the  proceeds  from  plaintiff^s 
land,  or  her  cash  payment,  appellant  was  liable 
to  plaintiff  in  an  action  to  recover  the  same. 

Appeal  from  IMstrlct  Court,  Sevier  Coun- 
ty; Joseph  H.  Erldsson,  Judge. 

Action  by  Priseella  Roper  against  A.  J. 
Crosier  and  others.  Prom  a  judgment  for 
plalntitf,  certain  defendants  appeal.  Affirmed 
as  to  A.  J.  Crosier;  reversed  as  to  Maggie 
Crosier  and  others. 

M.  Ek  "Wilson,  of  Salt  Lake  (Mty,  for  ap- 
pellants. D.  H.  Wenger,  of  Salt  Lake  City, 
for  respondent 

CORPMAN,  J.  This  was  an  action  Insti- 
tuted in  the  district  court  of  Salt  Lake  coun- 
ty by  the  plaintiff  to  recover  from  the  defend- 
ants $2,500  alleged  to  have  been  paid  by  the 
plalntitf  to  apply  on  orchard  land  contracts 
with  a  corporation  organized  by  the  defend- 
ants. A  change  of  venue  was  had  to  the 
district  court  of  Sevier  county,  where  a  trial 
to  the  court,  without  a  jury,  resulted  in  a 
judgment  In  plaintiff's  favor  against  all  of 
the  defendants.  The  defendants,  other  than 
J.  H.  Nelson,  appeal  from  the  judgment. 

The  amended  complaint  In  substance  al- 
leges: 


"That  the  defendants,  on  or  aboat  fte  22d  day 
of  August,  1910,  entered  into  an  alleged  agree- 
ment to  form  and  organize  a  corporation  to  be 
known  as  the  Salina  Orchard  &  Loan  Company, 
and  filed  their  articles  of  agreement  with  the 
secretary  of  state  of  the  state  of  Utah  on  the 
19th  day  of  September,  1910,  and  on  the  same 
day  the  secretary  of  state  issued  a  certificate 
of  incorporation  to  the  said  Salina  Orchard  & 
Loan  Company  under  the  laws  of  the  state  of 
Utah.  That  the  pretended  business  of  the  al- 
leged corporation,  according  to  the  articles  of 
agreement,  was,  among  other  things,  to  purchase, 
improve,  and  sell  real  estate.  Ihe  articles  fur- 
ther provided  that  the  limit  of  the  capital  stock 
agreed  upon  was  $1,000,  consisting  of  100  shares, 
of  the  par  value  of  $10  per  share,  and  that 
defendants  subscribed  for  the  whole  thereof. 
In  the  articles  A.  J.  Crosier  was  nam^  as 
president,  Carl  Porshee  as  vice  president,  and 
J.  H.  Nelson  as  secretary  and  treasurer  of  said 
alleged  corporation.  That  attached  to  and  made 
a  part  of  said  alleged  agreement  are  the  affi- 
davits of  A.  J.  Crosier,  Maggie  Crosier,  and  Carl 
Porshee  that  not  less  than  10  per  cent,  of  the 
capital  stock  of  the  corporation  had  been  paid. 
That  the  right  of  said  corporation  to  do  busmess 
in  the  state  of  Utah  was  annulled  and  its  char- 
ter revoked  by  the  Governor  of  the  state  of 
Utah  on  the  first  Monday  of  April,  1913,  under 
the  provisions  of  the  act  of  the  Legislature  of 
the  state  of  Utah  (chapter  106  of  the  Laws  of 
Utah  of  1900).  That  the  company  was  not  in- 
corporated in  good  faith  by  the  defendants,  that 
no  directors'  meetings  as  such  were  ever  held, 
and  the  corporation  was  merely  a  dummy,  to 
shield  the  collusive,  fraudulent,  and  deceitful 
transactions  of  the  defendants,  as  hereinafter 
alleged,  who  were  the  promoters,  stockholders, 
and  directors  of  said  alleged  corporation.  That 
the  corporation  never  was  solvent,  never  owned 
an^  property  of  any  kind,  and  never  had  an^ 
legitimate  resources.  That  at  various  times  pri- 
or to  the  15th  day  of  February,  1911,  at  Salt 
Lake  City,  Utah,  the  defendants,  pretending  to 
act  as  such  directors  and  officers  of  said  alleged 
corporation,  fraudulently,  with  the  intent  to  in- 
duce the  plaintiff  to  purchase  purported  orchard 
land  from  said  alleged  corporation  at  a  high 
price,  did  falsely  and  fraudulently  publish,  ad- 
vertise, aver,  and  represent  to  the  public  at 
large,  and  to  this  plaintiff,  that  the  corporation 
owned  and  control^  a  large  tract  of  land,  and 
that  the  corporation  was  solvent,  whereas,  in 
truth  and  in  fact,  the  said  alleged  corporation 
did  not  then  and  never  owned  or  controlled  any 
orchard  land,  or  any  other  land  of  any  class, 
kind,  or  description,  all  of  which  the  defendants 
well  knew,  and  that  said  representations  were 
made  by  tlie  defendants  for  the  purpose  of  de- 
ceiving the  public  and  this  plaintiff.     That  on 

or    about    the   day   of   February,   1911, 

plaintiff,  relying^  on,  confiding  in,  and  believing 
said  representations  so  made  by  the  defendants, 
went  to  the  county  of  Sevier  to  inspect  said 
orchard  lands,  and  was  by  the  defendants  shown 
some  orchard  land  that  the  defendants  falsely 
and  fraudulently  represented  to  this  plaintiff 
that  the  alleged  corporation  owned  and  control- 
led the  same.  That  the  defendants  then  and 
there  well  knew  that  said  corporation  did  not 
own  or  control  the  same,  or  any  part  thereof. 
That  the  plaintiff,  confiding  in  and  believing  said 
representations  to  be  true,  agreed  to  purchase 
ten  acres  of  said  alleged  orchard- land  from  said 
corporation  tbrougli  its  oflicers,  defendants  here- 
in, and  thereafter  on  the  15th  dav  of  February, 
1911,  was  induced  to  and  did  enter  into  ten 
allegfd  contracts,  nutabered  30  to  39,  both  in- 
clusive, for  the  purchase  of  ten  acres  of  orchard 
land  in  tracts  of  one  acre  each,  including  water, 
at  the  rate  of  $5.'i0  per  acre,  payable  in  monthly  , 
installments  of  $G  per  month,  without  interest 
or  taxes,  all  of  said  contracts  being  in  the  same 
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language,  tenor,  and  effect.  That  the  said  con- 
tracts in  behalf  of  said  alleged  corporation  were 
signed,  executed,  and  delivered  b^  the  said  A.  J. 
Crosier  as  president  and  the  said  J.  H.  Nelson 
as  secretary,  and  the  defendants  in  each  of  said 
alleged  contracts  represented  as  follows:  'Sec- 
ond, (a)  That  the  said  acre  of  orchard  is  a  unit 
of  a  large  tract  of  land  owned  and  controlled 
by  the  within  company,  (b)  That  the  said  acre 
shall  be  planted  in  the  season  of  1011  to  com- 
mercial apples,  and  shall  be  cared  for  by  the 
company  for  a  period  of  five  years  from  the 
date  of  planting,  (c)  That  all  trees  dying  with- 
in five  years  from  the  date  of  planting  shall  be 
replaced  at  the  expense  of  the  company.  •  •  • 
Fourth.  That  the  deed  for  the  acre  of  land  pur- 
chased by  the  holder  of  this  contract  shall  be 
placed  in  escrow  with  the  Mt.  Pleasant  Com- 
mercial &  Savings  Bank,  at  Mt.  Pleasant,  Utah. 
That  said  representations,  conditions,  and  prom- 
ises so  made  in  each  of  said  contracts  were 
false,  fraudulent,  all  of  which  the  defendants 
well  knew,  and  were  made  for  the  purpose  of 
cheating  and  defrauding  this  plaintiff.  That  the 
company  did  not  then,  or  at  any  other  time,  own 
any  orchard  or  other  land,  and  that  by  reason 
thereof  the  conditions  in  said  contract  could  not 
be  complied  with  by  said  company.  That  the 
plaintiif,  confiding  in  and  relying  on  said  repre- 
sentations so  made  by  the  defendants,  was  in- 
duced to  accept  said  contracts  and  agreed  to 
pay  for  said  alleged  land,  believing  she  was  buy- 
ing orchard  land  from  said  corporation.  That 
plaintiff  paid  to  said  defendants  the  initial  pay- 
ment of  $6  on  each  contract  according  to  the 
terms  thereof,  amounting  to  the  sum  of  $60, 
and  did  enter  into  a  further  agreement  with  the 
defendants,  who  were  pretending  to  act  as  such 
officers  of  said  corporation  on  the  20th  day  of 
February,  1911,  by  the  terms  of  which  the  plain- 
tiff was  to  and  did  convey  to  the  defendant  J. 
H.  Nelson  by  a  good  and  sufficient  deed  of  con- 
veyance, as  she  was  informed  and  believed,  for 
the  use  and  benefit  of  the  corporation,  the  fol- 
lowing described  real  estate  and  premises,  to 
wit:  Lots  2  and  3  in  L,.  H.  Rockwell's  First 
addition,  a  subdivision  of  lot  14,  block  16,  five- 
acre  plat  A,  Big  Field  survey,  in  the  city  and 
county  of  Salt  Lake,  state  of  Utah,  commonly 
known  as  No.  1S99  McClelland  avenue,  for  the 
agreed  value  of  $2,500,  for  which  amount  said 
J.  H.  Nelson,  as  secretary  and  treasurer,  ac- 
knowledged receipt,  and  for  which  amount  the 
plaintiff  was  to  have  a  credit  on  said  alleged 
contracts  with  said  alleged  corporation,  but 
which  was  appropriated  to  defendant's  use. 
That  in  the  month  of  October,  1911,  the  plain- 
tiff first  learned  the  truth  in  relation  to  said 
representations,  promises,  and  agreements,  and 
discovered  that  they  were  false  and  fraudulent, 
and  that  the  alleged  contracts  were  void,  in 
that  no  real  estate  was  described  therein,  and 
no  deed  placed  in  escrow  as  therein  promised, 
and  that  the  alleged  compcmy  was  not  the  own- 
er of  any  orchard  land,  or  any  other  land,  and 
never  had  been  such  owner,  and  that  the  de- 
fendants induced  the  plaintiff  to  enter  into  said 
fraudulent  contracts  with  the  purpose  of  cheat- 
ing and  defrauding  the  plaintiff  out  of  her  money 
and  property,  and  did  so  cheat  and  defraud  the 
plaintiff,  and  the  plaintiff  received  nothing  for 
the  money,  amounting  to  $2,660,  so  paid  to  the 
defendants.  That  the  plaintiff  has  frequently 
demanded  of  the  defendants  the  return  of  the 
money  so  wrongfully  obtained  from  the  plaintiff 
by  defendants,  but  that  defendants  have  failed 
and  neglected  to  pay  the  same.  That  there  is 
due  and  owing  from  the  defendants  to  the  plain- 
tiff the  sum  of  $2,560,  with  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  from  the  20th 
day  of  February,  1911.'' 

The  answer'  of  the  defendants  appealing 
denies  generally  ail  the  allegations  of  the 
complaint,  exc^t  It  admits  the  organization 


of  the  corporation  and  that  the  defendants' 
were  the  officers  thereof.  Briefly  stated,  the  - 
facts  dlacloeed  by  the  testimony  at  the  trials 
show:  That  a  few  months  after  the  cor- 
poration, Saltna  Orchard  &  Land  Company, 
had  been  formed  by  the  defendants,  with  a 
limited  capital  of  $1,000,  of  which  10  per  cent 
had  been  paid  in,  the  defendant  J.  H.  Nelson, 
the  corporation's  secretary  and  treasurer, 
called  at  the  home  of  the  plaintiff  in  Salt 
Lake  City  and  solicited  her  to  purchase  lands, 
represented  to  be  owned  by  the  company,  sit- 
uated at  or  near  Sallna,  Utah.  That  the 
plaintiff  became  interested  and  thereafter' 
went  to  Sallna,  Investigated  the  lands,  and,' 
after  doing  so,  on  the  15th  day  of  February, 
1011,  entered  into  ten  separate  written  con- 
tracts with  the  company,  denominated  "or- 
chard purchasing  and  land  contracts,"  pro- 
viding for  the  purchase  from  the  company  by 
her  of  ten  one-acre  tracts  of  land  at  $550 
per  acre,  payable  in  monthly  Installments  of 
$6  per  month  on  each  contract.  These  C(m- 
tracts  were  signed  on  behalf  of  the  company 
by  the  defendant  A.  3.  Crosier  as  president 
and  the  defendant  J.  H.  Nelson  as  secretary, 
and  pro'vided,  among  other  things,  that  each 
acre  tract  called  for  therein  was  "a  unit  of 
a  larg6  tract  of  land  owned  and  controlled  by 
the  within  company."  The  contracts  also 
provided  that  a  deed  should  be  placed  in  es- 
crow for  each  acre  tract  with  the  Mt  Pleas- 
ant Commercial  &  Savings  Bank  at  Mt 
Pleasant,  Utah,  to  be  delivered  to  the  pur- 
chaser upon  final  payment  and  discharge  of 
the  plaintiff's  indebtedness  to  the  company. 
Upon  the  execution  and  delivery  of  the  eon- 
tracts  to  the  plaintiff,  a  receipt  signed  by 
the  defendants  A.  J.  Crosier  as  president  and 
3.  H.  Nelson  as  secretary,  was  given  the 
plaliitlff  for  $60,  the  initial  payments  on  the 
ten  contracts.  On  the  20th  day  of  February, 
1911,  the  plaintiff  entered  Into  a  written 
agreement  with  the  defendant  J.  H.  Nelson,  as 
secretary  of  the  company,  to  convey  to  him 
certain  real  property  situated  4n  Salt  Lake 
City  for  a  consideration  of  $2,500,  to  be  ap- 
plied as  first  payments  on  the  plaintilTs  ten 
orchard  contracts  aforementioned,  and  there- 
after, in  pursuance  of  this  agreement  on  the 
7th  day  of  March,  1911,  the  plaintiff  executed 
and  delivered  a  deed  to  the  defendant  J.  H. 
Nelson  for  her  Salt  Lake  City  real  property, 
and  later,  by  deed  dated  June  15,  1011,  the 
defendants' J.  H.  Nelson  and  Alice  O.  Nelson, 
his  wife,  conveyed  the  same  to  one  J.  F. 
Knowles  and  wife,  of  Salt  Lake  City.  The 
testimony  shows  that  the  defendant  A.  J. 
Crosier  made  some  inquiry  concerning  the 
value  of  the  real  property  thus  conveyed  by 
the  plaintiff  to  the  defendant  J.  H.  Nelson, 
and  asserted  that  Nelson  wished  to  make, 
a  trade  and  take  the  plaintia's  property  as 
part  payment  for  the  purchase  price  of  some 
lands  belonging  to  the  Sallna  Orchard  & 
I/and  Company.  The  plaintifif,  after  parting 
with  her  Salt  Lake  City  property,  In  thus 
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seeking  to  make  payments  on  her  orchard 
oMitracta,  made  Investigation,  and,  In  Octor 
ber,  1911,  ascertained  that  the  Salina  Orchurd 
&  Land  Company  had  no  assets,  and  that  It 
did  not  own  or  contrcA  any  lands.  The  de- 
fendant A.  J.  Crosier  then  asserted  that  be 
In  fact  was  the  company ;  that  he  owned  the 
land,  and  waa  prepared  to  make  the  company 
orchard  contracts  good,  but  complained  that 
the  defendant  Nelson  had  failed  to  account  for 
and  turn  over  anything  on  account  of  having 
received  a  conveyance  of  the  plaintifTs  Salt 
Lake  City  property  and  disposing  of  it  to 
third  parties,  and  asserted  that  It  was  his 
understanding  that  under  the  terms  of  plain- 
tiff's orchard  contracts  with  the  company 
they  had  become  null  and  void  by  reason  of 
the  plalntifTs  failure  to  make  the  monthly 
payments  as  called  for  in  them.  It  further 
appears  from  the  record  of  the  testimony 
that  the  charter  of  the  Salina  Ordliard  & 
Land  Company  was  declared  annulled  on  the 
2d  day  of  April,  1912,  by  reason  of  the  non- 
payment of  the  annual  license  tax  provided 
for  under  the  Utah  statutes. 

[1,2]  While  numerous  errors  are  assigned 
concendng  the  admission  of  testimony  over 
the  objection  of  the  defendants  appealing, 
the  more  Important,  and  we  think  the  con- 
tr<dUng,  question  to  be  determined  on  this 
atqpeal  is  whether  or  not  the  evidence  was 
sufficient  to  Justify  the  findings  of  the  trial 
court  and  its  rendition  of  Judgment  in  favor 
of  the  plaintiff  and  against  the  defendants. 
It  appears  from  the  undisputed  testimony 
that  the  defendants  formed  a  corporation, 
ostensibly,  at  least,  for  the  purpose,  among 
other  things,  of  purchasing,  Improving,  and 
selling  real  estate,  with  a  limited  capital  of 
$1,000,  divided  into  100  shares,  of  the  par 
value  of  $10  each,  of  whidt  the  defendant  A. 
J.  Crosier  subscribed  for  48  shares,  the  de- 
fendant J.  H.  Nelson  49  shares,  and  the  other 
defendants  1  share  each;  that  the  company 
never  held  any  meetings  of  its  board  of 
directors,  or  transacted  business  in  its  cor- 
porate capacity  or  otherwise,  except  through 
its  president,  the  defendant  A.  J.  Crosier, 
and  its  secretary  and  treasurer,  the  defend- 
ant J.  H.  Nelson.  It  further  appears  that  the 
defendant  J.  H.  Nelson,  acting  for  the  cor- 
poration. Induced  the  plalutiff  to  enter  into 
the  contracts  in  question  for  the  purchasing 
of  the  corporation  orchard  lands,  for  which 
she  made  the  initial  payments  of  $60  and 
thereafter  conveyed  to  Nelson  certain  real 
property,  which  was  receipted  by  Nelson  to 
further  apply  as  payments  on  those  contracts. 
In  these  transactions  It  does  not  appear  that 
the  defendants  Maggie  Crosier,  Carl  Forshee, 
and  Alice  O.  Nelson  participated  as  officers  or 
otherwise,  except  in  the  organization  of  the 
company,  which,  In  Itself,  does  not  disclose 
any  IntMidment  of  fraud  or  wrongful  deal- 
ing on  their  part 

As  to  the  defendants  A  J.  Crosier  and  J.  H. 


Nelson,  assuming  to  act  as  officers  fbr  the 
corporation  In  the  making  of  tiie  contracts 
with  the  plaintiff  for  the  purchase  of  ordiaid 
lands  of  the  Salina  Orchard  &  Land  Com- 
pany, when  It  neither  owned  h<H'  controlled 
any  lands,  or  had  any  assets,  we  think  the 
findings  of  the  court  are  fully  Justified.  True, 
the  record  here  does  not  disclose  that  the  de- 
fendant A.  J.  Crosier  actually  received  the 
benefit  of  the  plaintiff's  payments  of  money 
and  property ;  but  the  testimony  conclusively 
shows  that  he  was  one  of  the  prime  moveis 
in  the  forming  of  a  corporation  and  in  the 
making  of  the  contracts  as  an  otficer  with 
the  plaintiff,  wherein  the  plaintiff,  hn  an- 
ticipation that  she  was  to  have  and  receive 
orchard  lands,  separated  herself  from  her 
money  and  real  property  at  a  time  when  he 
knew,  or  at  least  it  was  his  duty  to  know, 
that  the  corporation  had  nothing  to  give  in 
return,  unless  he,  as  a  promoter  and  officer, 
saw  to  it  that  the  corporation  was  rendered 
capable  of  fulfllUng  Its  obligations  to,  and 
make  good  its  undertakings  with,  the  plain- 
tiff. As  stated  by  the  authorities  dted  In  ap- 
pellant's brief,  and  particularly  in  2  Thomp- 
son on  Corporations,  { 1283: 

"The  general  rule  as  to  trustees  is  that  they 
are  responsible  only  for  their  own  acts,  and  not 
for  the  acts  of  each  other,  unless  by  express 
agreement,  'or  they  have  by  their  own  voluntar; 
co-operation  or  connivance  enabled  the  other  to 
accomplish  some  known  object  in  violation  of 
the  trust' " 

But  when,  as  here,  the  defendant  A  J. 
Crosier,  as  the  evidence  concludvely  shows, 
was  actually  participating  in  the  organiza- 
tion of  a  corporation  wholly  incapable  of  per- 
forming its  contracts  entered  Into  with  the 
plaintiff  by  himself  as  an  officer,  and  then 
standing  by,  knowingly  permitting  the  plain- 
tiff to  make  In  good  faith  payments  to  his 
co-officer  to  satisfy  her  Indebtedness  to  the 
corporation,  he  may  not  be  heard  to  say  he 
received  no  actual  benefits  thereby,  and  the 
general  rule  quoted  does  not  apply;  for.  If 
It  did,  the  corporate  existence  would  become 
a  mere  cloak  for  Its  Incorporators  t»  practice 
fraud  and  dectit  1  Beach,  Prlv.  Corp.  { 
163;  McGrew  v.  City  Produce  Exchange,  85 
Tenn.  572,  4  8.  W.  38,  4  Am.  St  Rep.  TH; 
Donovan  v.  Purtell,  216  la  629,  75  N.  E. 
334,  1  L.  B*  A.  (N.  S.)  176;  Heckendom  v. 
Romadka,  1S8  Wis.  416, 120  N.  W.  257. 

Having  carefully  revelwed  the  record,  we 
are  of  the  opinion  that  as  to  the  defendant  A 
J.  Crosier  the  Judgment  of  the  trial  court 
should  be  aMrmed;  as  to  the  other  defend- 
ants appealing,  we  think  the  evidence  Is  in- 
sufficient to  support  the  findings  and  Judg- 
ment, and,  as  to  them,  the  judgment  should 
be  reversed.  It  is  so  ordered.  Defendant  A 
J.  Crosier  to  pay  all  costs. 

FRICK,  C.  J.,  and  McCABTY,  TUUBMAN. 
and  GIDEX>N,  JJ.,  concur. 
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JEUf  SEN  T.  ANDBBSON.    (No.  3048.) 

(Supreme  Conrt  of  tJtah.    July  10,  1917.    Re- 
hearing Denied  Oct.  6,  1917.) 

1.  Landlord  and  Tenant  #=3331(5)  —  Rent- 
INO  on  Shares— Actions— Pleadino. 

In  an  action  inatitated  August  6th,  the  com- 
plaint alleged  an  oral  agreement  between  plain- 
tiff and  his  tenant  for  the  division  of  a  crop  of 
wheat;  that  defendant  on  the  5th  and  6th  days 
of  August  threshed  2,382^  bushels  of  wheat; 
that  as  it  was  threshed  plaintiff  was  the  owner 
and  entitled  to  the  immediate  possession  of  one- 
fourth  thereof;  that  on  such  days  he  demanded 
one-fourth  of  tne  grain  which  was  all  similar  in 
kind  and  capable  of  division;  that  defendant 
wrongfully  obtained  possession  thereof,  and  un- 
lawfully continued  in  possession,  and  wrongfully 
detained  the  grain;  that  before  the  commence- 
ment of  the  action,  and  on  August  6th  and  6th 
plaintiff  demanded  696  bushels,  or  one-fourth  of 
the  crop;  and  that  defendant  unlawfully  with- 
held and  detained  all  of  the  crop.  Held,  tnat  the 
complaint  sufficiently  showed  plaintiffs  right 
to  and  immediate  poasesaion  of  the  property  at 
the  time  of  the  institution  of  the  action. 

2.  Evidence  ®=3445(3)  —  Pabol  Etidbncb  — 
Subsequent  Agreements. 

Where  a  lease  provided  as  to  the  years  1912 
to  1916,  inclusive,  that  the  lessee  should  plow 
and  crops  the  whole  farm  every  alternate  year, 
that  he  should  have  the  whole  of  the  first  and 
second  crops  harvested  in  the  years  1912  and 
1914,  and  that  out  of  the  third  crop  to  be  grown 
and  harvested  in  1916  he  should  pay  a  rental 
equal  to  one-fourth  of  the  crop,  proof  of  a  sub- 
sequent parol  agreement  that  a  crop  should  be 
grown  in  1915,  and  divided  between  the  parties, 
did  not  vary  or  contradict  the  terms  of  the 
written  lease,  but  was  an  additional  agreement 
respecting  a  crop  not  contemplated  by  the  lease. 

3.  Landlord  and  Tenant  «=>321— Renting 
ON  Shares  —  Lease  —  Consideration  fob 
Modification. 

If  any  consideration  for  such  parol  con- 
tract other  than  the  mutual  promises  of  the 
parties  was  required,  the  right  given  the  tenant 
to  cultivate  the  premises  and  harvest  the  crop 
during  1916  constituted  a  consideration  therefor. 

4.  Appbal  and  Error  4=>1066  —  Harmless 
Error— Inbtrtjctions. 

O.  leased  a  farm  to  defendant  to  be  plowed 
and  cropped  every  alternate  year,  the  first  two 
crops  to  belong  to  defendant  and  the  third,  to  be 
grown  and  harvested  in  1910,  to  be  divided.  O. 
sold  the  farm  to  plaintiff,  and  plaintiff  sued  for 
possession  of  a  part  of  a  crop  grown  in  1915, 
asaerting  a  parol  contract  for  the  raising  of  such 
crop  and  a  division  thereof.  The  court  charged 
that  the  jury  were  to  determine  the  action  under 
the  terms  of  the  lease,  and  that  if  they  found 
that  its  terms  were  ambiguous,  then  the  con- 
Btraction  as  placed  thereon  by  plaintiff  and  de- 
fendant was  to  control.  Held,  that  while  this 
instruction  may  have  been  outside  the  issues,  it 
was  not  prejudicial  error,  where  practically  all 
the  testimony  bore  on  the  question  of  whether 
there  was  such  a  parol  agreement  as  plaintiff 
alleged,  there  was  sufficient  evidence  on  this 
point  to  support  a  verdict  for  plaintiff,  and  the 
court  further  charged  that  the  jury's  duty  was 
to  determine  the  ownership  of  one-fourth  of  the 
crop  harvested  in  1915,  and  that  if  they  found 
au<m  ownership  to  be  in  plaintiff,  their  verdict 
should  be  for  him. 

Appeal  from  District  Court,  Box  Elder 
County  ;  J.  D.  Rail,  Judge. 

Action  by  Jacob  Jensen  against  P.  M.  An- 
derson. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 


Oeo.  Halverson,  of  Ogdoi,  for  apptiUant 
W.  J.  Lowe  and  B.  a  Call,  both  of  Brigham, 
for  respondent 

GIDEON,  J.  This  is  an  action  Instituted 
by  the  plaintiff  to  recover  from  the  defendant 
606  bushels  of  wheat,  or  the  value  thereof, 
alleged  to  be  $640.  The  complaint  alleges 
that  one  O.  J.  Olson  was  the  owner  of  81 
acres  of  land  in  Box  Elder  county  in  April, 
1011;  that  thereafter,  on  or  about  the  16th 
day  of  January,  1914,  Olson  sold  and  con- 
veyed said  premises  to  the  plaintiff,  Jacob 
Jensen;  that  on  April  1,  1911,  Olson  leased 
the  premises  to  the  defendant,  P.  M.  Ander- 
son, for  a  term  of  5  years  and  6  months,  mak- 
ing the  lease  terminate  on  October  1,  1916. 
The  agreement  of  the  parties,  as  contained  in 
said  lease,  is  as  follows: 

"O.  J.  Olson  agrees  to  furnish  material  and 
fence  said  tract  of  land  during  the  autumn  of 
1911.  P.  M.  Anderson  agrees  to  plow,  clear  and 
burn  all  brush,  cultivate,  furnish  all  seed,  and 
seeding  the  whole  tract  of  land  during  the  year 
1911.  It  is  also  agreed  that  P.  M.  Anderson 
shall  pay  no  part  or  portion  to  O.  J.  Olson  of 
the  first  and  second  crops  respectively  that  will 
be  harvested  in  the  years  1912  and  1914,  while 
out  of  the  third  crop,  which  will  be  grown  and 
harvested  in  the  year  1916,  P.  M.  Anderson  shall 
pay  a  rental  to  O.  J.  Olson,  the  amount  of  equal 
to  one-fourth  of  the  whole  crop  grown  and  har- 
vested and  threshed  from  said  land,  said  one- 
fourth  shall  be  clear  and  free  of  nil  expenses. 
Mr.  P.  M.  Anderson  agrees  to  plow  and  crop  the 
whole  tract  of  eighty-one  acres  every  alternate 
year  during  the  term  of  this  lease  as  given 
above." 

It  is  alleged  in  the  complaint  that  subse- 
quent to  the  conveyance  to  the  plaintiff  an 
oral  agreement  was  entered  into  between  the 
plaintiff  and  the  defendant,  whereby  the  de- 
fendant agreed  to  farm  and  cultivate  the 
premises  for  the  season  of  1915,  and  give  to 
the  plaintiff  one-fourth  of  the  crop  harvested 
thereon  during  that  year;  that  during  the 
sunuuer  of  1915  the  defendant  harvested  the 
crop  growing  upon  the  land,  and  on  the  6th 
and  6th  days  of  August,  1915,  threshed 
2,383^  bushels  of  wheat;  that  the  plaintiff 
was  the  owner  and  entitled  to  the  immediate 
possession  of  one-fourth  of  the  said  grain, 
and  on  both  the  5th  and  6th  days  of  August, 
1915,  demanded  from  the  plaintiff  one-fourth 
of  the  amount  of  wheat  threshed,  and  further 
alleged  that  as  the  grain  was  threshed  the  de- 
fendant wantonly,  wrongfully,  and  unlawful- 
ly obtained  possession  of  the  same  against  the 
will  and  consent  of  plaintiff,  and  has  con- 
tinued since  said  dates  to  wrongfully  and  un- 
lawfully retain  possession  of  the  same  from 
the  plaintiff  against  plaintiff's  will.  A  gen- 
eral demurrer  was  filed  to  that  complaint  on 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  After 
overruling  the  demurrer  an  answer  was  filed, 
admitting  the  execution  of  the  lease,  the  own- 
ership of  the  land  in  Olson  at  that  time,  and 
the  Bubseqnent  transfer  of  the  same  to  the 
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plaintiff  hetetn,  and  denying  all  other  allega- 
tions of  the  complaint  A  trial  was  had  to  a 
Jury,  which  resulted  In  a  verdict  for  the 
plaintiff,  awarding  him  possession  o£  the 
wheat. 

[1]  Appellant  first  attacks  the  sufficiency 
of  the  complaint,  and  it  Is  contended  that  as 
this  Is  a  suit  for  the  recovery  of  personal 
property,  the  complaint  falls  to  show  a  right 
in  plaintiff  to  the  Immediate  possession  of 
the  property  upon  the  date  of  instituting  the 
action.  The  original  complaint  was  filed  Au- 
gust 6,  1915.  The  allegations  in  the  second 
amended  complaint,  upon  which  the  Issues 
were  tried,  among  others,  are  as  follows: 

"That  during  the  summer  of  1915,  the  said  de- 
fendant harvested  the  crops  growing  upon  said 
premises,  and  on  the  5th  and  6th  days  of  Au- 
gust, 1915,  threshed  2,38.3%  bushels  of  wheat 
from  said  grain  grown  upon  said  premises. 

"That  as  said  grain  was  threshed,  the  plaintiff 
was  the  owner  of  and  entitled  to  the  immediate 
possession  of  one-fourth  thereof,  and  that  on 
the  said  5th  and  6th  days  of  August,  1915,  the 
plaintiff  demanded  of  the  defendant  one-fourth 
of  said  grain,  which  was  all  similar  in  kind  and 
capable  of  division. 

"That  as  said  grain  was  threshed,  as  afore- 
said, the  defendant  wantonly,  wrongfully,  and 
unlawfully  obtained  possession  of  said  wheat, 
and  all  thereof,  without  the  plaintiff's  consent, 
and  now,  and  at  all  times  since  said  taking, 
wrongfully  and  unlawfiUly  continues  in  the  pos- 
session of  said  grain,  and  wrongfully  detains  the 
same  from  plaintiff,  against  plaintiff's  will  and 
without  his  consent. 

"That  before  the  commencement  of  this  action, 
to  wit,  on  the  5th  and  6th  days  of  August,  1915, 
and  while  the  defendant  was  in  the  possession  of 
all  of  said  wheat,  the  plaintiff  demanded  of  the 
defendant  possession  of  596  bushels  of  said 
wheat,  or  one-fourth  of  the  total  amount  of  said 
crop. 

"That  said  defendant  still  unlawfully  and 
wantonly  withholds  and  detains  all  of  said  crop, 
including  plaintiff's  one-fourth  thereof,  from  the 
possession  of  the  plaintiff,  to  bis  damage  in  the 
sum  of  $540." 

The  allegations  o*  ownership  and  right  of 
possession  in  plaintiff,  together  vrith  the  fur- 
ther allegation  that  the  possession  is  unlaw- 
fully continued  on  the  part  of  the  defendant, 
are  equivalent  to,  and  contain,  at  least,  by 
necessary  inference  or  deduction,  an  allega- 
tion that  the  plaintiff  was  entitled  to  the  im- 
mediate possession  of  the  property  at  the 
time  of  instituting  the  suit.  In  addition  it  is 
alleged  specifically  that  a  demand  was  made 
for  the  possession  of  the  property,  and  pos- 
session refused  on  the  6th  day  of  August,  and 
on  that  day  the  complaint  was  filed.  I  do 
not  see  how  an  allegation  more  spedflcally 
showing  a  right  in  plaintiff  to  the  immediate 
possession  of  the  proi)erty  upon  the  date  of 
instituting  the  action  could  have  been  made. 
Smith  V.  Wisconsin  Inv.  Co.,  114  Wis.  151,  89 
N.  W.  831. 

[2,  3]  Objection  Is  further  made  that  testi- 
mony was  t>ermitted  to  be  introduced  violat- 
ing the  terms  of  a  written  agreement;  that 
the  lease  in  question  covered  a  period  of  five 
years,  and  that  any  testimony  showing  an 
agreement  between  the  plaintiff  and  defend- 
ant in  July,  1914,  relating  to  th«  crop  to  b« 


grown  upon  the  premises  In  1S15,  was  con- 
tradictory of  and  varied  the  terms  of  a  writ- 
ten Instrument.  An  examination  of  the  lease, 
as  hereinbefore  set  out,  wiU  show  that  it  was 
never  in  the  contemplation  of  the  original 
parties  to  that  agreement  that  a  crop  shoald 
be  grown  upon  the  premises  during  the  year 
1915.  It  seems  to  have  been  the  intention 
that  a  crop  should  be  grown  each  alterna- 
tive year,  and  that  the  lessee,  the  defendant, 
was  entitled  to  the  full  harvest  for  the  years 
1912  and  1914,  and  that  the  "third  crop"  to  be 
grown  thereon  in  the  year  1916  should  be 
divided,  one-fourth  to  the  landowner  and 
three-fourths  to  the  tenant.  Nothing  is  said 
in  the  lease  about  a  crop  on  the  premises  in 
1915,  and  any  agreement  made  between  plain- 
tiff and  defendant  in  July,  1914,  respecting 
the  crop  of  1915  was  not  in  any  way  at  vari- 
ance with  or  contradictory  of  the  terms  of  a 
written  agreement  In  fact,  it  was  simply  an 
additional  agreement  respecting  a  crop  to  be 
grown  In  a  year  not  contemplated  by  the 
original  parties  to  the  lease.  The  considera- 
tion for  the  parol  contract,  if  any  considera- 
tion was  required  save  the  mutual  promises 
of  the  parties,  was  the  right  that  the  tenant 
was  given  to  cultivate  the  premises  and  har- 
vest a  crop  during  1916.    24  Cy&  813. 

[4]  Complaint  is  also  made  of  this  instmc- 
tion  given  by  the  court: 

"You  are  instructed  that,  under  the  terms  of 
the  lease  entered  into  between  O.  J.  Olson  and 
the  defendant,  the  defendant  was  entitled  to  two 
crops,  and  as  to  the  third  crop,  Olson  was  to 
have  an  interest  therein,  as  in  the  said  lease  pro- 
vided. You  are  to  determine  this  action  niftier 
the  terms  of  the  lease,  and  if  you  find  that  the 
terms  thereof  are  ambiguous,  then  the  construc- 
tion as  placed  thereon  by  the  plaintiff  and  the 
defendant  is  to  control." 

Objection  is  made  that  that  Instruction  was 
outside  the  Issues,  and  "that  it  submitted  to 
the  jury  the  whole  case  upon  the  lease  from 
Olson  to  the  appellant,  and  left  it  [the  jury] 
to  determine  whether,  under  the  terms  of  the 
lease,  respondent  was  entitled  to  recover," 
and  that  by  so  doing  the  court  ignored  the 
issues  made  by  the  complaint  and  answer. 
It  may  be  doubted  whether  the  question  there- 
in submitted  to  the  Jury  was  within  the  is- 
sues, but  the  court  proceeded  In  the  next  in- 
struction (Na  5)  to  teU  thei  Jury  that  their 
duty  was  to  determine  the  ownership  of  the 
596  bushels  of  wheat,  being  one-fourth  of  the 
crop  harvested  in  1916  upon  the  land  de- 
scribed in  the  complaint,  and  that  if  they 
found  that  ownership  to  be  In  plaintiff  their 
verdict  should  be  for  plaintiff  and  against  de- 
fendant An  examination  of  the  record 
shows  that  practically  all  the  testimony  in- 
troduced bore  directly  on  the  one  issue  as  to 
whether  there  was  an  agreement  made  be- 
tween plaintiff  and  defendant  in  July,  1914, 
respecting  the  division  of  the  crop  to  be  har- 
vested on  the  premises  in  the  year  1915,  and 
that  issue  was  the  one  considered  and  deter- 
mined by  the  jury.  It  will  not  be  contended 
tba^  unleas  errors  In  law  were  made  in  the 
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snbmlsslon-  of  the  gnestlon  to  the  Jury,  there 
Is  not  sufBdent  evidence  In  the  record  to  sup- 
port the  Terdlct.  In  fact  an  examination  of 
the  entire  record  shows  that  the  great  pre- 
IMnderance  of  the  testimony  does  support  the 
allegations  In  the  complaint  that  such  a  con- 
tract was  made,  and  that  fact  is  not  disputed 
by  any  witness  except  the  appellant  himself. 
There  appears  to  be  no  prejudicial  error 
in  the  record,  and  the  Judgment  is  therefore 
affirmed.    Respondent  to  recover  costs. 

FRicK,  c.  J.,  and  Mccarty,  corfman, 

and  THURMAN,  JJ.,  concur. 


OLSEN.T.  TRIANGIiB  MINING  00. 
(No.  2979.) 

(Supreme  Court  of  Utah.    April  27,  1917.    Be- 
hearmK  Denied  Oct.  6,  1917.) 

1.  PUU.DIITO  «=j380— Mattkbs  in  Issue  Uw- 
DEB  PizADiNGS— Immaterial  Evidence. 

While  it  was  not  material  whether  defend- 
ant was  an  owner  of  the  mining  property  where 
plaintiff  wa&  rendering  services  at  the  time  of 
the  accident,  where  ownership  was  alleged  by 
plaintiff  and  denied  by  defendant  the  court  did 
not  err  in  allowing  defendant  to  show  that  its 
interest  in  the  property  was  a  leasehold. 

2.  Masteb  and  Bebvant  €=3l53(4)— Hazabd- 
ouB  Unoertakings— Duty  to  Warn. 

If  plaintiff  was  not  skilled  in  the  use  of 
powder  in  blasting,  he  should  have  informed  de- 
fendant mining  company  thereof,  as  it  had  the 
right  to  assume  that  plaintiff  in  offering  his 
services  had  sufficient  Imowledge  and  skill. 
8.  Masteb  and   Servant   $=a  141  —  Rules — 

Hazardous  Undertakings. 
A  master  is  not  justified  in  conducting  a 
hazardous  and  compUcated  business  without 
acme  system  of  rules  and  regulations  calculat- 
ed to  lessen  the  risks  his  servants  wiU  neces- 
sarily incur  while  engaged  in  their  employment. 
4.  Master  and  Servant  «=>141  —  Rules  — 

Hazardous  Undebtakinos. 
The  rule  that  a  master  is  not  justified  in 
conducting  a  hazardous  business  without  some 
system  ot  relations  is  not  applicable  where  a 
servant  sufficiently  matured  in  years,  experienc- 
ed, and  competent  is  engaged  in  the  perform- 
ance of  aU  the  duties  attending  the  work. 

6.  Masteb  and  Servant  f3»278(19)— Aonoir 
FOB  INJUBT— Evidence— SuBTicntNcy. 

In  an  action  by  an  employe  for  injuries  sua- 
tained  while  engaged  in  blasting,  held  under  evi- 
dence that  the  promulgation  of  rules  by  the 
master  would  not  have  avoided  the  accident. 
Q.  Masteb  and  Servant  ^=>141  —  Duty  to 
Pbomulqate  Rules — Neguqence. 

In  the  absence  of  evidence  showing  that 
rules  would  be  useful  or  feasible  under  the  cir- 
cumstances, the  master  cannot  be  found  negli- 
gent in  not  having  promulgated  tliem.i 

7.  Master  and  SeIivant  i&=3281(3)— Injubies 
to  SebvaniM3ontbibutobt  Negligence — 
Evidence. 

In  an  action  for  Injuries  due  to  the  explosion 
of  a  blast,  held  that  plaintiff  failed  to  do  the 
things  and  take  the  precautions  for  himself 
that  miners  generally  do  while  engaged  in  their 
work. 


>  Frits  V.  Bleotrla  Ugbt  Co.,  18  TTtab,  m,  C«  Pac. 
SO;  Stone,  Adm'r,  t.  Union  Pac.  R.  Co.,  35  Utah, 
106.  100  Pac.  362. 


8.  Masteb  and  Skktaito  «s9278(10)  —  Inju- 
ries TO  Servant— Negligenok—ESvidencb— 

SuFTICrENOT. 

In  an  action  by  a  mining  employe  for  in- 
juries due  to  the  explosion  of  a  blastinf  charge, 
evidence  held  insufficient  to  show  negligence  of 
the  employer  contributing  to  the  injury  com- 
plained of. 

.  Appeal   from  District  Coart,   Salt  Lake 
County;    M.  L.  Ritchie,  Judge. 

Action  by  Victor  Olsen  against  the  Tri- 
angle Mining  Company,  a  corporation.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed,  with  costs  to  respondent 

M.  EL  Wilson  and  J.  0.  Wood,  both  of 
Salt  Lake  City,  for  appellant  Wm.  H.  King, 
Joel  H.  Nibley,  and  P.  T.  Farnswoitb,  all  of 
Salt  Lake  City,  fOr  respondent 

CORFMAN,  J.  This  was  an  action 
brought  by  plaintiff  against  the  defendant 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  him  while 
In  the  employ  of  the  defendant.  In  avb- 
stance,  the  allegations  of  the  complaint  are: 
That  the  defendant  Triangle  Mining  Compa- 
ny, Is  a  corporation  engaged  in  worldng  a 
mine  at  or  near  Alta,  Salt  Lake  county, 
Utah,  and  that  on  the  19th  day  of  August 
1915,  plaintiff  was  in  the  employ  of  the  de- 
fendant working  as  a  miner  In  one  of  the 
underground  workings  of  its  mine;  that  at 
said  time  plaintiff  was  21  years  of  age,  in- 
experienced in  the  use  of  powder  for  blasting 
rock  in  mines,  and  unacquainted  with  and 
did  not  appreciate  the  dangers  incident 
thereto;  that  he  did  not  know  the  kinds  or 
quality  of  powder;  that  defendant  knew  or 
might  have  known  by  ordinary  care,  of  platn- 
tifTs  age  and  Inexperience  concerning  powder 
and  the  dangers  attending  the  van  of  the 
same ;  that  on  the  said  19th  day  of  August 
an  explosion  occurred  in  defendant's  mine 
destroying  one  of  plalntMTs  eyes  and  other- 
wise Injurying  him ;  that  said  explosion  was 
occasioned  by  reason  of  the  negligence  of  de- 
fendant in  failing  to  adopt  a  safe  system  In 
carrying  on  its  work  of  blasting,  in  failing 
to  use  powder  of  recent  manufacture.  In 
using  old  rotten  powder  that  would  not  read- 
ily explode  unless  struck  with  a  pick  or 
other  instrumentality,  in  failing  to  furnish 
plaintiff  with  a  reasonably  safe  place  In 
which  to  do  his  work,  and  in  failing  to  prop- 
erly Instruct  him  concerning  the  dangers  in- 
cident to  his  employment  The  answer  ad- 
mits the  employment  of  plaintiff  as  a  miner, 
and  that  he  suffered  injury  to  one  of  his 
eyes;  denies  the  other  allegations  of  the 
complaint;  and  pleads  affirmatively  that 
the  injuries  complained  of  were  the  result 
of  plaintiff's  own  negligence  and  that  he  vol- 
untarily assumed  the  risk  of  injury.  The 
trial  was  to  a  Jury,  resulting  in  a  verdict, 
"no  cause  of  action,"  on  which  Judgment  was 
entered.     Plaintiff  appeals. 

Numerous  errors  are  assigned  on  appeal, 
but  we  will  here  discuss  only  such  as  are 
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urged  and  apparently  relied  npon,  by  plain- 
tiff for  reversal,  viz.  errors  In  the  admls- 
sloB  of  testimony  during  the  trial,  prejudi- 
cial remarks  of  the  trial  court  in  the  pres- 
ence of  the  Jury,  errors  of  the  trial  court  in 
giving  of  certain  Instructions,  and  errors  of 
■  the  trial  court  in  refusing  to  give  certain  In- 
structions requested  by  plaintiff. 

Preliminary  to  his  several  contentions  for 
a  reversal  of  the  Judgment  and  his  discus- 
sion In  detail  of  the  errors  assigned  by 
plaintiff  in  his  brief,  counsel  for  plaintiff 
contends  that  evidence  was  given  at  the 
trial  In  support  of  the  allegations  of  the  com- 
plaint, as  follows: 

"To  support  the  all^ations  of  the  complaint 
the  plaintiff  offered  evidence  tendine  to  show  his 
inexperience;  tending  to  show  that  the  de- 
fendant operated  its  mine  without  any  system 
or  rule  in  regard  to  blasting;  that  it  useid  old 
powder  which  would  not  readily  explode,  and 
that  the  place  was  unsafe  by  reason  of  this  lack 
of  system  and  want  of  inspection  on  the  part 
of  defendant ;  that  no  rule  was  adopted  by  the 
defendant  requiring  a  count  to  be  kept  of  the 
number  of  charges  inserted  and  the  number  of 
charges  exploded ;  that  the  defendant  permit- 
ted and  caused  another  of  its  servants  to  work 
in  close  proximity  to  the  plaintiff  and  permitted 
the  charges  inserted  by  the  plaintiff  and  the 
other  servant  to  be  exploded  so  that  no  count 
could  be  and  so  that  the  plaintiff  could  not 
ascertain  whether  all  of  the  charges  which  he 
had  inserted  bad  exploded  or  not. 

"As  to  the  powder,  evidence  was  offered  to 
show  that  sticks  of  giant  powder  of  a  manu- 
facture of  1910  were  furnished  by  the  defendant 
to  the  plaintiff,  and  that  he  was  required  to  use 
the  same." 

In  the  consideration  of  many  of  the  errors 
assigned  by  plaintiff,  we  will  have  occasion 
to  advert  to  the  evidence  of  the  plaintiff  and 
his  witnesses ;  and  at  the  outset  we  will  set 
forth  some  of  plaintiff's  evidence  bearing  on 
the  issues  as  disclosed  by  the  record. 

The  plaintiff  testified  at  the  trial  that  he 
was  22  years  of  age  on  the  l&th  day  of  No- 
vember, 1916;  bom  in  Finland,  came  direct 
to  Utah,  about  May  22,  1913;  liad  never 
worked  In  mines  before ;  started  mucking  in 
the  Horn  Silver  mine  at  Frisco;  worked 
there  three  months,  mucking  all  the  time; 
went  from  there  to  Eureka;  worked  there 
for  the  Yankee  Mining  Company  about  nine 
months  as  a  mucker;  also  worked  for  the 
Little  Chief  Mining  Company  about  fifteen 
days;  went  from  there  to  Alta  and  was 
there  over  a  year ;  worked  as  a  mucker  and 
mined  about  three  weeks;  from  there  went 
to  the  Cardiff  mine;  was  mucking  there, 
and  mined  for  a  while;  then  went  to  the 
Triangle  Mining  Company  about  July  28, 
1915,  and  worked  there  as  a  miner: 

"I  had  used  some  powder;  when  I  began  to 
use  powder  they  told  me  not  to  tamp  the  holes 
hard  as  they  would  explode  as  I  was  loading. 
I  have  heard  men  say,  'If  you  drill  into  a  missed 
hole  It  will  explode.'  Have  never  used  powder, 
except  as  stated  here  when  I  was  mining,  I 
applied  to  the  foreman,  Qus  Wilson,  for  a  job. 
He  showed  me  the  place  and  told  me  to  start  in 
and  work  there  in  the  face  of  the  drift  He 
said,  Tou  pick  this  loose  here  and  muck  it  back 
a  little,  and  get  some  powder  in  the  blacksmith 
shop,  1^  itm  some  hiStt  and  Mast  it,'  but  did 


not  say  anything  more.  I  drilled  the  holes, 
put  in  the  pbwder  and  blasted.  Used  to  get  the 
powder  in  the  morning.  The  box  was  close  be- 
side the  hoisting  machine  there  in  the  store- 
room. It  was  the  only  box  there.  The  box 
looked  like  a  new  box.  Never  paid  any  atten- 
tion whether  the  sticks  were  old  or  new.  Jolm 
Nube  worked  there  a  few  days.  We  shot  once 
a  day,  at  the  end  of  the  day.  When  I  was  alone 
I  did  not  keep  account  when  the  shots  went  off. 
Both  got  powder  that  day  out  of  the  storeroom 
out  of  this  box  mentioned.  He  had  about  the 
same  number  of  holes  I  had.  They  were  dis- 
charged at  the  same  time.  We  could  not  count 
the  explosions.  The^  all  went  together;  that 
is,  his  shots  and  mine.  We  came  back  next 
morning.  I  started  topick  down.  I  could  not 
see  any  missed  hole.  Had  only  struck  with  the 
pick  once  or  twice  before  I  saw  a  light  and  the 
explosion  followed.  At  the  Yankee  mine,  I 
saw  the  face  of  the  drift  where  the  miners  were 
working  hundreds  of  times ;  saw  the  miners 
put  in  holes  and  load  the  holes ;  pOt  in  the  fuse 
and  caps;  'saw  tiiose  a  great  many  times. 
When  a  man  has  a  long  way  to  go,  he  uses  a 
long  fuse.  Sometimes  I  saw  the  miners  putting 
in  holes  and  firing  them.  When  I  was  working 
in  the  Cardiff,  I  had  some  partnetSiand  I 
learned  a  little  how  to  load  noles.  When  I 
came  on  shift.  I  examined  the  top  of  the  raise  to 
see  how  the  holes  had  broke.  I  didn't  make  a 
careful  examination  of  the  top  of  the  raise.  I 
knew  a  little  about  a  missed  holf  or  a  missed 
shot  when  I  went  to  work  in  this  raise.  When 
I  went  to  work  for  the  Triangle  Mining  Com- 
pany, I  didn't  know  anything  about  it  All  I 
heard  was  a  fellow  told  me  before  it  was  dan- 
gerous to  drill  into  a  missed  hole.  Mr.  Wilson, 
the  foreman,  never  asked  me  at  any  time  wheth- 
er I  was  a  miner.  Nothing  was  said  between 
me  and  Wilson  about  my  experience  as  a  miner. 
When  I  was  alone  I  always  counted  the  shots. 
I  didn't  notice  anything  the  matter  with  the 
powder  I  used.  I  didn't  have  any  trouble  with 
It.  It  had  exploded  all  right  before.  It  must 
have  been  a  missed  hole  tliat  I  picked  into." 

Leonard  O.  Hardy,  a  witness  for  the  plain- 
tiff, testified: 

"It  is  customary,  when  you  have  loaded  sev- 
en or  eight  holes,  for  an  experienced  miner  to 
keep  track  of  the  number  of  explosions  heard 
so  that  he  will  know  if  there  is  any  holes  that 
miss  fire.  When  one  miner  is  working  at  the 
face,  and  another  miner  20  or  30  feet  back,  both 
charging  boles,  they  will  arrange  for  one  to 
shoot  a  little  ahead  of  the  other,  using  the  lon- 
ger fuse  for  the  first  shots,  then  shorter,  so  as  to 
give  them  both  time -to  get  out  of  the  way. 
The  procedure  of  a  miner  always  counting  his 
shots  to  see  if  he  hears  an  explosion  from  each 
of  his  charges  of  powder  is  one  that  is  univei^ 
sally  followed  by  miners ;  it  is  thoroughly  well 
known  and  is  recognized  by  all  miners.  £!ven 
though  one  hears  as  many  explosions  as  he  had 
charged  holes,  there  still  may  be  a  missed  hole. 
One  cannot  be  entirely  safe  unless  he  thoroughly 
examines  each  of  the  places  where  he  has  put 
in  charges  of  powder.  It  is  a  miner's  duty, 
when  he  comes  on  shift  the  following  morning, 
to  make  careful  and  thorough  examination  of 
the  places  where  each  one  of  his  holes  has  been 
drilled  and  the  powder  inserted.  There  is  no 
way  in  which  the  danger  of  injury  can  be  ob- 
viated except  a  careful  observation  by  the  miner 
himself  of  the  place  where  he  put  in  the  holes." 

Peter  Cloonan,  a  witness  for  plaintiff,  tes- 
tified: 

"There  is  a  general  practice  among  miners  to 
count  holes.  Where  two  or  more  are  working 
together,  drilling  holes,  when  we  get  through 
drilling  we  light  our  holes  -  at  the  same  time, 
and  go  to  a  place  of  safety  and  ffet  these  re- 
ports; that  is  when  the  counting  is  done.  As. 
a  rule  when  you  do  not  get  tlie  fvH  reports  yoa 
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should  be  more  oarefoL  Still,  at  the  same  time, 
they  might  all  have  exploded.  Not  knowing 
whether  they  hare  all  exploded  or  not,  the  only 
way  that  he  can  be  protected  is  for  him  to  get 
down  there  and  carefully  examine  each  of  the 

S laces  where  the  holes  bsTe  been  inserted.    The 
anger  that  there  may  be  missed  holes  is  well 
known  to  everybody  that  works  aroand  a  mine." 

[1]  It  is  first  contended  by  plalntUf  that 
tbe  court  erred  In  permitting  defendant  to 
show,  over  tbe  objection  of  tbe  plalntllT,  that 
it  did  not  own  tbe  mine,  but  was  working  It 
under  lease  when  tbe  accident  in  question 
occurred.  Ownership  In  tbe  defendant  was 
alleged  by  plaintiff  in  his  complaint  and  de- 
nied In  the  answer  of  defendant.  Wblle  we 
do  not  deem  it  very  material  as  to  whether 
the  defendant  was  an  owner  of  or  merely 
held  a  leasehold  Interest  In  tbe  mining  prop- 
erty where  plaintiff  was  rendering  services 
to  the  defendant  at  the  time  of  tbe  accident 
In  question,  yet,  ownership  having  been  al- 
leged in  tbe  complaint  and  denied  In  the 
answer,  we  tblnk  the  defendant  was  clearly 
entitled  to  show  that  its  interest  in  tbe  prop- 
erty was  a  leasehold  Interest  only ;  and  tbe 
trial  court  did  not  commit  error  in  receiv- 
ing tbe  defendant's  evidence  tending  to  prove 
tbe  fact 

It  is  contended  that  the  trial  judge  made 
unnecessary  and  prejudicial  statements  at 
the  trial  In  the  presence  of  tbe  Jury,  and 
that  plaintiff's  counsel  was  unduly  restrict- 
ed in  tbe  cross-examination  of  Mr.  Hurley, 
a  witness  for  tbe  defendant  The  record 
does  not  disclose  tbe  purpose  of  plaintiff's 
counsel,  nor  tbe  character  of  the  evidence  be 
was  seeldng  for  on  cross-examination  of  tbe 
witness.  The  remarks  of  tbe  court  Indicat- 
ed It  was  with  reference  to  a  collateral  mat- 
ter. We  think  counsel  would  have  had  very 
little  to  complain  of  bad  he  more  readily  ac- 
quiesced in  tbe  ruling  of  tbe  court 

There  is  nothing  presented  in  this  assign- 
ment to  warrant  this  court  in  reversing  the 
Judgment 

Many  errors  are  assigned  and  reUed  on  by 
the  plaintiff  in  the  giving  and  refusal  to  give 
to  tbe  Jury  of  certain  instructions  by  the 
trial  court  We  have  carefully  reviewed 
these  assignments  of  error  and  the  trial 
court's  instnictlons  given  to  the  Jury,  and, 
after  doing  so,  we  are  ctmvlnced  that  the 
court  in  its  instructions  to  tbe  Jury  stated 
the  issues  In  fairness  and  without  any  preju- 
dicial error  to  the  plaintiff.  In  view  of  the 
evidence  disclosed  by  the  record,  it  would 
subserve  no  good  purpose  to  here  enter  into 
a  detailed  discussion  of  these  assignments 
of  error. 

[2]  According  to  plaintiff's  own  testimony, 
when  he  engaged  bis  services  to  the  defend- 
ant, he  was  of  full  age;  for  more  than  two 
years  Immediately  previous  he  had  been  em- 
ployed tn  and  about  various  mines.  Not  on- 
ly bad  he  seen  others  at  work,  drilling  and 
blasting  rock  with  powder,  but  he  too  had 
worked  as  a  miner  sufficiently  long  for  his 
own  experimces  to  have  taught  him  the 
dangers  attending  the  oae  qf  powder  for 


blasting,  as  we  think  the  record  conclusive- 
ly shows.  If  he  was  not  skilled  in  tbe  use 
of  powder  in  blasting,  if  be  was  incapable 
of  appreciating  tbe  dangers  attending  its 
use,  In  offering  his  services  to  tbe  defendant 
be  should  have  apprised  it  of  his  lack  of 
knowledge  aild  Inability  to  do  that  which,  as 
the  record  here  shows,  miners  generally  are 
called  upon  to  do  in  the  performance  of  their 
duties  while  engaged  In  the  work  of  mining 
for  their  employers.  The  defendant  bad  tbe 
right  to  assume,  when  plaintiff  offered  his 
services  to  it,  that  be  had  sufl^dent  knowl- 
edge and  skill  to  properly  discharge  tbe  du- 
ties he  was  attempting  to  perform  at  the 
time  the  accident  In  question  occurred.  Un- 
ion Pac.  Ry.  Co.  v.  Blstes,  37  Kan.  716,  16 
Pac.  131;  Sunney  y.  Holt  etc.  (Ohio  C.  O.) 
15  Fed.  880;  Hnber  ▼.  Jackson  &  Sharp 
Co.,  1  Marvel's  (I>el.)  374,  41  AtL  92 ;  Pitts- 
burgh, Cincinnati  ft  St  Louis  Ry.  Co.  v. 
Adams,  106  Ind.  161,  6  N.  B.  187;  Whit- 
taker  V,  Coombs,  14  111.  App.  498;  Wharton 
V.  Tacoma  Fir  Door  Co.,  58  Wash,  124,  107 
Pac.  1067. 

[3, 4]  It  is  contended  by  plaintiff  that  de- 
fendant operated  Its  mines  without  any  sys- 
tem for  the  carrying  on  of  its  work ;  that  it 
failed  to  promulgate  rules  and  regulations 
for  the  government  and  direction  of  its  em- 
ploy^ wblle  engaged  in  drilling  and  charg- 
ing holes  with  powder,  and  exploding  charg- 
ed holes.  True,  in  tbe  case  at  bar,  no  rules 
had  been  promulgated  by  defendant  calcu- 
lated to  guard  against  accidents  in  the  work 
plaintiff  was  engaged  in  doing — a  work  nec- 
essarily hazardous  and  attended  with  great 
rlslc  It  Is  well  settled  law  that  a  master  Is 
not  Justified  in  conducting  a  hazardous  and 
complicated  business  without  some  system  of 
rules  and  regulations  calculated  to  lessen  tbe 
risks  his  servants  will  necessarily  incur 
wblle  engaged  In  tbeir  employment  Howev- 
er, in  the  case  at  bar,  this  doctrine  has  no 
application.  Tbe  record  conclusively  shows 
that  the  plaintiff  alone  was  engaged  in  the 
performance  of  all  the  duties  attending  tbe 
work  he  was  doing  for  the  defendant  when 
tbe  accident  in  question  occurred.  That  he 
was  sufficiently  mature  in  years,  experienc- 
ed, and  competent,  not  only  the  testimony  of 
many  witnesses  who  were  experienced  min- 
ers, but  the  testimony  of  tbe  plaintiff  him- 
self at  the  trial,  very  conclusively  shows. 

[(]  We  fall  to  find  any  testimony  In  tbe 
record  tending  to  show  that  the  work  plain- 
tiff was  called  upon  to  do  should  have  been 
methodized  by  formal  rules,  or  that  such 
rules  In  tbe  slightest  degree  would  havc- 
avoided  the  accident  .complained  of. 

[I]  In  Labatt's  Master  and  Servant  vol.  3, 
p.  2951,  in  speaking  of  rules  in  tbe  carrying 
on  of  work  tn  cases  wberei  jiecesslty  is 
shown,  it  is  said: 

"But  in  the  absence  of  evidence  showing  that 
rules  would  be  useful  or  feasible  under  the  cir- 
cumstances, the  master  cannot  be  found  negli- 
gent in  not  having  promulgated  them.  It  is 
therefore  error  to  leaxe  the  case  f^o  the  ju^ 
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wlere  the  plaintiff  has  offered  no  evidence  which 
indicates  that  other  employers  in  the  same  busi- 
ness had  promulfrated  any  such  rule,  or  that  the 
sugKested  rule  was  necessary  or  practicable,  or 
that  the  necessity  and  propriety  of  making  such 
rule  was  so  obvious  as  to  make  the  question 
one  of  common '  knowledge  and  experience." 

McCarty,  District  Judge,  sitting  In  the 
case  of  Fritz  v.  Electric  Ugbt  Co.,  18  Utah, 
493,  56  Pac.  90,  in  speaking  for  this  court, 
says: 

"There,  ■  are  certain  kinds  of  employment 
where,  on  account  of  their  nature,  it  bocomea 
necessary,  and  iX  is  the  duty  of  the  master,  to 
promulgate  and  publish  rules  and  regulations  for 
the  guidance  and  government  and  safety  of  its 
employes.  Especially  is  this  true  where  a  large 
number  of  persons  are  at  work  and  the  danger 
or  safety  of  the  employment  depends  largely 
upon  all  the  employes  performing  their  duties 
promptly  at  stated  times  and  in  a  given  man- 
ner. But  we  do  not  understand  the  rules  to 
apply  to  cases  such  as  the  one  in  question  where 
the  very  nature  of  the  employment  makes  it 
dangerous,  and  the  dangers  incident  thereto 
and  growing  out  of  it  are  of  common  knowledge 
and  are  fully  known  to  and  understood  by  the 
servant,  and  the  safety  of  others  cannot  be  im- 

Eeriled  in  any  way  by  any  act  or  omission  of 
is  in  the  performance  of  bis  duties,  and  his 
safety  depends  wholly  upon  the  degree  of  skill, 
care,  and  caution  used  by  himself,  and  not  upon 
that  of  his  fellow  servants.  •  •  •  In  fact, 
it  is  not  contended  that  the  accident  was  due 
wholly  or  in  part  to  any  act  or  omission  of  his 
fellow  servants ;  therefore  the  defendant  cannot 
be  held  liable  in  this  case  on  account  of  its 
failure  to  furnish  its  employes  with  printed 
rules,  as  the  record  shows  conclusively  that 
such  failure  did  not  in  any  way  contribnte  to 
the  accident." 

To  the  same  effect,  see  Stone,  Adm'r  t. 
Union  Pacific  R.  Co.,  85  Utah,  305,  100  Pac. 
S62;    Benfleld  y.  Vacuum  Oil  Ca,  75  Hun, 


209,  27  N.  T.  Supp.  16;  Pem  ▼.  Wussow, 
144  Wis.  489,  129  N.  W.  622. 

There  is  no  evidence  disclosed  in  the  rec- 
ord here  that  mine  operators  promulgate 
rules  In  any  case  for  the  gpovBrnment  of 
their  employ^  when  they  are  engaged  in 
the  kind  of  work  In  question.  On  the  other 
hand,  it  appears  from  the  record  here  that 
the  usual  custom  among  miners  and  the  one 
generally  adhered  to  in  mining  operations 
is  otherwise,  and  best  stated  by  the  plaln- 
tlfifs  own  witness,  Leonard  G.  Hardy,  when 
he  says: 

"The  procedure  of  a  miner  always  coontlnK 
his  shots  to  see  if  he  hears  an  explosion  from 
each  of  his  charges  of  powder  is  one  that  is  uni- 
versally followed  by  miners.  It  ia  thorougblr 
well  ^own  and  is  recognized  by  all  miners ; 
•  •  •  and  one  cannot  be  entirely  safe  unless 
he  thoroughly  examines  each  of  the  places  where 
he  puts  in  charges  of  powder.  *  *  •  There  is 
no  way  in  which  the  danger  of  injury  can  be 
avoided,  exc»>t  a  careful  observation  by  the 
miner  himself  of  the  place  where  he  has  put  in 
the  holes." 

[7,  8]  The  record  here  abounds  with  con- 
vincing proof  that  the  plaintiff  failed  to  do 
the  things  and  take  the  precaution  for  him- 
self that  miners  generally  do  while  engaged 
In  their  work.  As  we  view  the  record,  no 
negligence  was  shown  on  the  part  of  the  de- 
fendant contributing  to  the  injury  complain- 
ed of  by  plaintiff ;  nor  do  we  find  any  prejn- 
dlelal  error  committed  by  the  district  court 
in  the  trial  of  the  case.  The  Judgment  there- 
fore must  be  affirmed,  with  costs  to  respond- 
ent. 

It  is  so  ordered. 

FRICK,  a  J.,  and  McCABTT,  J.,  concur. 
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UTAH  ASS'N  OF  CBBDIT  MEN  v.  McCON- 
NEIiL.    (No.  801&) 

(Supreme  Court  of  Utah.    Sept  10,  1817.    Ke- 
heariiiK  Denied  Oct  6,  191T.) 

1.  Absionments  fob  Behkitt  of  C^ditobs 

«S>22— DiBJSOTOBT  StATOTKS. 

Comp.  Laws  1907,  {f  84-7104,  with  reference 
to  asaigoment  for  toe  benefit  of  creditors,  is 
merely  directory,  and  not  to  the  effect  that  an 
insolvent  debtor  may  not  make  a  yalid  assign- 
ment in  conformity  with  the  niles  of  the  com- 
mon law. 

2.  AssiamiENTS  fob  Bbhkfit  of  Gbeditobs 
«s»342  ~  CoioioN-IiAW  ABSiomanT  — Coi<- 
ia.TEBAL  Attack. 

An  assignment  nnder  which  all  creditors 
participated  and  were  to  receive  their  just  ben- 
efits without  compliance  with  the  statute  with 
reference  to  assignments  was  valid,  and  more 
especially  one  that  could  not  be  questioned  by 
defendant  la  a  suit  by  the  assignee  to  recover 
damages  for  the  breach  of  a  contract  to  pur- 
chase the  property. 

8.  Vkndob  and  Pubcrasxb  «=»44— Salb— BJv- 
iDENCK— Sufficiency. 
In  an  action  for  breach  of  contract  by  plain- 
tiff assignee  for  the  benefit  of  creditors  against 
defendant  purchaser  of  the  property,  evidence 
held  sufficient  to  show  a  valid  contract  of  sale 
between  plaintiff  and  defendant  by  telegrams 
and  letters  between  the  parties. 

Appeal  from  District  Cotirt,  Salt  Lake 
County ;  C.  H.  jklase,  Judge. 

Action  by  the  Utah  Association  of  Credit 
Men  against  B.  N.  McConnell.  Judgment  tor 
plaintiff,  and  defendant  appeals.  Affirmed, 
with  costs  to  plalntifl. 

Skeen  Bros.,  of  Salt  Lake  City,  for  appel- 
lant Stephens  &  Smith,  of  Salt  Lake  City, 
for  respondent 


CORFMAN,  J.  Plaintiff,  as  assignor, 
brought  an  action  In  the -district  court  of  Salt 
Lnkc  county  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  defendant's 
refusal  to  receive  and  pay  for  a  stock  of  mer- 
chandise and  other  personal  property  under 
a  contract  of  sale  entered  into  between  the 
plaintiff  and  the  defendant.  Briefly  stated, 
It  Is  alleged  In  the  complaint  that  on  April 
25,  1912,  the  Begulator  Company,  a  corpora- 
tion, was  engaged  in  business  at  Bichfield, 
Utah,  and  on  said  day  executed  and  deliver- 
ed to  the  plaintiff  a  voluntary  assignment  for 
the  boueflt  of  its  creditors  of  a  stock  of  mer- 
chandise, fixtures,  and  other  personal  prop- 
erty, wbidi  assignment  was  accepted  by  the 
plaintiff;  that  thereafter  said  property  was 
sold  under  contract  to  the  defendant  for 
18,500,  and  the  price  reduced  to  $8,450  by 
reason  of  the  loss  of  a  certain  horse  valued 
by  agreement  of  the  parties  at  |50 ;  that  the 
defendant  refu^  to  accept  the  property  and 
pay  the  purchase  price  of  the  same,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $1,000, 
for  which  plaintiff  prayed  Judgment,  includ- 
ing interest  and  costs  of  suit. 


A  general  and  special  demurrer  to  the  com- 
plaint was  filed  by  the  defendant,  which  was 
overruled  by  the  court 

The  answer,  briefly  stated,  admits  the  as- 
Blgument  by  the  Regulator  Company  to  plain- 
tiff; denies,  generally,  all  the  other  allegations 
of  the  complaint  except  defendant's  refusal 
to  accept  the  property  and  pay  the  pur- 
chase price  thereof,  which  defendant  admits ; 
and,  as  an  affirmative  defense,  affirmatively 
alleges  that  the  plaintiff  did  not  file  with  the 
county  clerk  of  Sevier  county,  where  the 
property  was  located,  an  inventory  and  valu- 
ation of  the  assigned  property,  nor  give  bond 
for  the  use  of  the  creditors  of  the  Begnlator 
Company  as  required  by  law. 

Trial  was  had  to  the  court  without  a  Jury, 
resulting  in  Judgment  for  the  plaintiff.  De- 
fendant appeals. 

The  evidence  produced  at  the  trial  was 
largely  documentary,  and  shows  that  the  con- 
tract upon  which  plaintiff  bases  its  action 
is  made  up  chiefly  of  a  series  of  letters  and 
telegrams  concerning  the  purchasing  and  tak- 
ing over  by  the  defendant  of  a  stock  of  mer- 
chandise, store  fixtures,  etc.,  assigned  by  the 
Begulator  Company  to  plaintiff  for  the  bene- 
fit of  its  creditors.  Tbe  testimony  further 
shows  that  the  Regulator  Conri)any  had  made 
a  previous  assignment  of  tbe  same  property 
to  one  C.  W.  Coons,  but,  by  an  arrangement 
of  the  Begulator  Company  and  its  creditors, 
this  previous  assignment  was  vacated  and  set 
aside.  The  assignment  made  by  the  Regula- 
tor Company  to  plaintiff  was  tn  writing,  but 
not  acknowledged ;  nor  was  it  filed  in  the  of- 
fice of  the  clerk  of  the  district  court  of  Sevier 
county,  the  county  in  which  the  property  was 
situated;  nor  was  any  bond  given  by  the 
plaintiff,  as  assignee,  for  the  use  of  the  cred- 
itors of  the  Regulator  Company.  The  testi- 
mony also  shows  that  under  tbe  assignment 
to  it  the  plaintiff  proceeded  to  send  out 
notices  to  all  the  creditors  of  tbe  Begulator 
Company  for  them  to  file  their  claims  with 
the  plaintiff,  and  also  notice  of  the  property 
or  assets  on  hand  to  be  sold  and  disposed 
of  under  tbe  assignment. 

Responding  to  these  notices,  the  communi- 
cations herein  set  forth  were  had  between 
tbe  plaintiff  and  tbe  defendant  concerning 
tbe  sale  of  the  assets  of  the  Regulator  Com- 
pany, constituting,  as  claimed  by  plaintiff, 
the  contract  of  sale  entered  into  between  the 
plaintiff  and  defendant  upon  which  the 
plaintiff's  action  was  predicated: 

"Los  Angeles,  Cal.,  5/7/12. 

"The  Utah  Ass'n  of  Credit  Men,  Salt  Lake 
City,  Utah.— Gentlemen:  In  re  Regulator  Co., 
Richfield,  Utah.  I  represent  Uts  &  Dunn  for 
$873. 

"Please  send  me  a  list  of  the  creditors  with 
addresses  and  amount  due  respectively.  Also 
what  the  assets  consist  of  under  your  inventory 
and  what  day  the  assets  will  be  sold  in  bulk. 
Please  give  me  one  week  to  ten  days  notice  as 
I  will  be  present  or  wish  to  be  when  stock  te 
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«oId.    I  await  yonr  earliest  replr  for  which  I 
will  thank  you. 

"Yours  truly,  K.  N.  McConnea" 

"Salt  Lake  City,  Utah,  May  9,  191Z 

"Mr.  R.  N.  McConnell,  Attorney  at  Law, 
Trust  &  Savings  Bldg.,  Los  Angeles,  CaL — 
Dear  Sir:  Answering  ^our  letter  of  May  7th, 
we  wired  you  this  morning  as  follows: 

"  'Are  advertising  stock  of  Regulator  for  sale 
at  our  office,  Saturday,  May  eighteenth,  at  two 
p.  m.' 

"We  inclose  herewith  copy  of  a  circular  let- 
ter sent  to  all  creditors  of  this  estate,  also  no- 
tice of  sale,  as  therein  referred  to. 

"The  liabilities  of  this  corporation  are  dis- 
tributed among  76  creditors,  and  unless  the  list 
of  same  in  detail  is  wanted  by  you  for  some  spe- 
-cific  purpose,  we  shall  wait  until  you  come  to 
Salt  Lake  City  before  furnishing  .'.ame,  on  ac- 
count of  being  so  busy  in  our  office  with  much 
'extra  work. 

"Yours  truly, 

"The  Utah  Association  of  Credit  Men, 


"By 


.(• 


The  testimony  fihows  that,  after  these  com- 
munications were  had  between  the  plaintiff 
and  the  defendant,  the  defendant  appeared 
at  the  office  of  the  plaintiff  in  Salt  Lake  City 
«n  May  18, 1912,  the  time  and  place  fixed  for 
the  sale  of  the  assets  of  the  Regulator  Com- 
pany. The  defendant  was  then  shown  an  In- 
ventory of  the  property.  Bids  were  made  for 
the  property,  the  plaintiff  bidding,  among 
others,  but  all  bids  were  then  rejected  by  the 
plaintiff,  including  the  bid  of  the  defendant 
on  account  of  same  being  too  low  in  price. 
The  plaintiff,  after  the  bidding,  offered  to  ac- 
cept $8,600  tor  the  property,  and  gave  the 
defendant  some  time  to  consider  whether  be 
would  accept  plaintiff's  offer  at  that  price. 
The  defendant  then  departed  for  Oklahoma, 
and  thereafter  the  f<dlowlng  communications 
were  had  between  the  plaintiff  and  the  de- 
fendant concerning  the  purchase  of  the  prop- 
erty: 

"Oklahoma  City,  Okla.,  May  23,  1912. 

"Arthur  Parsons,  cjo  Z.  C.  M.  I.,  Salt  Lake 
City,  Utah:  Meet  you  part  way  on  our  differ- 
ence, will  give  eight  thousand  dollars  Regulator 
«tock  fixtures  and  lease  time  you  have  paid. 
Wire  answer.  Will  then  check  over  inventory 
to  know  substantially  correct.  Pay  six  now, 
other  two  when  you  deliver  stock.  Answer. 
"R.  N.  McConnell." 

"May  24th,  1912. 

"R.  N.  McConnell,  Oklahoma  City,  Oklaho- 
na:  Answering  night  letter  to  Mr.  Parsons, 
committee  sees  no  present  reason  to  recede  from 
price  previously  fixed.  If  you  want  the  stock 
at  our  price,  better  accept  quickly  as  prospects 
are  good  for  sale  at  our  price  to  other  parties. 
"Utah  Association  of  Credit  Men." 
"Oklahoma,  Okla.,  May  24,  1912. 

"Utah  Association  of  Credit  Men,  Care  of 
George  E.  Forrester,  Salt  Lake  City,  Utah:  I 
accept  option  given  me  up  to  to-day  eight  thou- 
«and  five  hundred  dollars  on  Regulator  Compa- 
ny proposition  made  me  last  ciunday.  Wire 
confirmation  and  I  will  pay  money  holding 
small  part  until  you  have  custodian  deliver  and 
show  everything  right  and  safe  as  per  your 
statement.  I  give  your  price  rather  than  have 
bankruptcy  controversy.         R.  N.  McConnel." 

"May  26,  1912. 
"R.  N.  McConnell,  Oklahoma  City,  Oklahoma: 
We   accept  your  offer  of  eight   thousand   five 
hundred  dollars  for  stock,  fixtures  and  lease  of 


Regulator  Company.  Advise  when  deal  can  ba 
completed.  The  horse  which  with  wagon  and 
harness  inventoried  one  hundred  dollars  acciden- 
tally killed.  Will  allow  credit  fifty  doUars  for 
same.  Utah  Association  of  Credit  Men." 

"Oklahoma  City,  Okla.,  June  3,  1912. 
"Utah  Ass'n  of  Credit  Men,  Salt  Lake  City, 
Utah:    Manager  Wahl  closing  inventory  stock. 
Sale  Porter  to-day,  will  leave  Wednesday  after- 
noon for  Salt  Lake.  R.  N.  McConnell." 

"Oklahoma  City,  Okla.,  Jane  6.  1912. 

"The  Utah  Association  of  Credit  Men,  Salt 
Lake  City,  Utah — Gentlemen:  In  Re  Regulator 
Stock,  Richfield,  Utah.  My  manager,  Mr.  F. 
H.  Wahl,  left  here  yesterday  for  your  city  and 
will  arrive  there  Sunday,  and  I  now  beg  to 
ask  that  you  be  at  your  office  at  5KX>  o'dock 
Sunday  afternoon  so  that  you  can  have  a  15 
minute  talk  with  him  and  if  you  deem  it  best, 
send  some  one  from  your  office  with  him  Mon- 
day down  to  Richfield.  He  will  look  over  the 
stock  and  receive  the  inventory  and  keys  there- 
to and  if  all  is  as  was  represented,  he  will  turn 
over  to  you  check  for  $8,450.00.  The  purchase 
price  bemg  $8,600.00  less  $50.00  deduction  for 
the  horse.  He  arrived  here  late  yesterday  and 
left  late  last  night  and  therefore  had  only  my 
personal  check.  I  told  him  when  he  found  ev- 
erything satisfactory,  and  was  given  pos-sessiou 
of  the  property,  that  he  could  wire  me  to  thut 
effect  and  I  would  then  have  my  bank  wire  the 
bank  at  Richfield,  that  my  check  for  thut 
amount  would   be  duly  paid. 

"I  trust  that  everything  is  in  proper  sh^pe 
and  that  the  deal  will  be  closed  agreeably  to 
yourself  and  Mr.  Wahl. 

"The  store  will  not  be  opened  for  at  least  5 
days  and  if  you  do  not  care  1^  incur  the  tele- 
graphic expense  of  possible  $2.00  to  know  that 
the  check  is  good,  you  can  tell  Mr.  Wahl  that 
he  need  not  wire  and  ask  the  bank  to  wire  that 
the  check  is  good  as  the  check  will  clear  before 
the  store  is  opened,  however,  if  you  must  hav<r 
tele^aphic  advice  on  the  check,  I  have  no  ob- 
jection as  I  told  Mr.  Wahl  to  tell  you  that  be- 
fore delivery,  this  would  be  done  if  you  so  re- 
quested. 

"Please  let  me  know  what  day  the  estate  will 
he  closed  and  the  funds  distributed. 

"Furthermore,  I  believe  you  ought  to  waive 
any  charge  on  my  claim  as  we  have  given  yuu 
an  extra  fine  figure  for  the  stock.  Please  send 
me  one  of  your  blank  forms  of  assignment  and 
I  will  file  the  claim  and  trust  you  can  favor  me 
with  waiver  of  charges,  owing  to  the  fact  that 
we  have  been  subjected  to  very  heavy  expendi- 
ture in  looking  after  the  matter  and  aided  yon 
largely  in  bringing  a  big  price  for  the  stock  of 
goods.    I  await  your  reply. 

"Yours  truly,  R.  N.  McConnell." 

The  testimony  further  shows  that  Mr. 
Wahl  came  to  Salt  Lake  City  as  annoimced 
by  defendant  that  he  would  do,  made  a  visit 
to  Richfield,  and  the  defendant  then  refused 
to  accept  the  stock  or  pay  the  plaintiff  for 
the  same,  and  that  thereupon  the  plaintiff 
sold  and  disposed  of  the  property  In  question 
to  third  parties  for  the  sum  of  $7,500. 

The  errors  assigned  by  defendant  are  no- 
merous.  Primarily,  however,  they  present 
but  two  questions  for  consideration  by  this 
court,  namely:  (a)  May  the  assignment  made 
by  the  Regulator  Company  of  Its  assets  to 
the  plaintiff  for  the  benefit  of  creditors  be 
questioned  by  the  defendant  in  this  action? 
(b)  Was  there  a  valid  contract  of  sale  en- 
tered into  between  the  plaintiff  and  the  de- 
fendant? 

[1]  (1)  It  ,)s    contended    by    defendant 
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Gonnael  with  mnch  earnestness  that  the  Utah 
statute  relative  to  asalgnmeiits  for  benefit  of 
creditors  Is  e^^duslye  In  effect;  that  It  es- 
tablishes the  only  course  to  be  followed  in 
making  assignments  for  the  benefit  of  credi- 
tors, and  that  a  valid  assignment  cannot  be 
made  otherwise  by  a  debtor  than  by  a  fall 
compliance  with  Its  express  provisions. 

Conq>.  Laws  1007,  tit  6,  S  ^  (the  statute 
In  question),  among  other  things  provides: 

"An  iasolvent  debtor  may,  in  good  faith,  ex- 
ecute an  assignment  of  property  to  one  or  more 
aasi^eee,  in  trust  for  the  benefit  of  creditors, 
in  conformity  with  the  provisions  of  this  title." 

Section  88  provides: 

"Every  snch  assignment  shall  be  by  an  in- 
strument in  writing,  •  •  •  executed  and  ac- 
knowledged in  the  manner  prescribed  for  the  ex- 
ecution and  acknowledgment  of  deeds,  and  re- 
corded in  the  o6ice  of  the  recorder  of  the  county 
where  the  property  assigned  is  located.  The  as- 
signor shall  annex  to  such  instrument  an  inven- 
tory,  under  oath,  *  •  •  according  to  the  best 
of  hi^  knowledge.  *  *  *  Aa  soon  as  such  in- 
strument is  recorded,  it  shall  be  filed,  with  the 
inventory  and  list  of  creditors,  in  the  office  of 
the  clerk  of  the  district  court  of  the  county  in 
which  the  property  so  assigned  is  located,  a« 
shall  also  all  subsequent  papers  connected  with 
such  proceedings." 

Other  provl8i<»s  of  the  statute  provide  for 
the  giving  of  a  bond  for  the  use  of  creditors, 
the  giving  of  notice  of  the  assignment  by  pub- 
lication in  a  newspaper,  the  mailing  thereof 
to  creditors,  and  that  the  assignee  shall  be 
under  the  supervision  of  the  court  or  Judge. 

Counsel  for  the  defendant  in  their  brief 
have  cited  numerous  decisions  construing  the 
statutes  of  several  states,  notably  New  York, 
Kansas,  Arkansas,  New  Jersey,  Oregon,  Tex- 
as, and  Iowa,  holding  that  provisions  of  their 
statutes  somewhat  similar  to  our  own  are 
mandatory,  and  unless  the  formalities  of  the 
statutes  are  complied  with  an  assignment  is 
Invalid.  We  have  carefully  reviewed  all 
these  authorities,  and  we  find  none  applicable 
to  the  case  at  bar.  In  juany  of  the  cases 
dted  by  counsel  the  validity  of  the  assign- 
ment was  questioned  by  the  creditors  of  the 
assignor,  or  by  debtors  not  recognized  under 
the  assignment.  In  others  the  assignment 
was  directly  attacked  by  creditors  under  in- 
solvency statutes,  or  under  statutes  expressly 
providing  that  the  assignment  shall  be  Invalid 
unless  the  provisions  of  the  statutes  are  ob- 
served and  complied  with.  It  will  be  readily 
seen  that  the  Utah  statutes  In  question  are 
merely  directory  that  "an  insolvent  debtor 
may  •  •  •  execute  an  assignment  •  •  • 
in  conformity  with  the  provisions  of  this 
title."  No  express  limitation  Is  made  by  the 
statute  itself,  nor  do  we  think  a  limitation 
can  be  reasonaUy  Implied  from  the  wording, 
to  the  effect  that  a  valid  assignment  may 
not  be  made  In  conformity  with  the  rules  of 
the  common  law  without  compliance  with  the 
formalities  in  the  statute  prescribed.  As  is 
said  in  6  O.  3.,  at  page  1173: 

"The  validity  of  assignments,  except  as  other- 
wise provided  by  statute,  is  to  be  determined  on 
principles  of  the  common  law,  and  a  general  as- 
signment has  frequently  been  held  to  operate  as 


a  common-law  assignment,   although  not  ralki 
as  a  statutory  assignment." 

In  the  case  of  Lucy  v.  Freeman,  93  Minn. 
274,  101  N.  W.  167,  Brown,  J.,  In  commenting 
upon  the  questions  there  involved,  and  very 
similar  to  the  case  at  bar,  says: 

"It  is  elementary  that  parties  may  make  and 
enter  into  such  contracts,  bargains,  and  agree- 
ments as  they  may  deem  best  for  their  interests, 
and  neither  the  Legislature  nor  the  courts  have 
the_  power  or  right  to  restrict  them  in  the  ex- 
ercise of  that  privilege,  so  long  as  their  con- 
tracts are  not  immoral  or  tainted  with  positive 
illegality.  In  the  case  at  bar  Dittbenner  was 
insolvent  and  unable  to  pay  his  debts,  and  to 
satisfy  bis  creditors,  or  those  who  should  par- 
ticipate in  the  transaction,  he  conveyed  the 
property  in  question  to  plaintiff,  as  trustee,  un- 
der the  agreement  of  plaintiff  to  convert  the 
same  into  money  and  pay  and  discharge  Ditt- 
benner'a  debts.  The  transaction  amounted  la 
effect  to  an  assignment  for  the  benefit  of  credi- 
tors; not  an  a8s^nment  under  our  insolvency 
statutes,  or  made  in  conformity  with  the  statu- 
tory regulations  of  common-law  assignments, 
but  a  common-law  assignment  pure  and  simple. 
The  contention  of  defendant  is  that  all  snch  as- 
signments, where  the  statutes  regulating  them 
are  not  complied  with,  are  absolutely  void,  not 
only  as  to  creditors  and  subsequent  purchasers 
in  good  faith,  but  as  between  the  parties  them- 
selves. Section  4227,  Oen.  St.  1894,  provides 
that  every  conveyance  or  assignment  made  by 
a  debtor  of  the  whole  or  any  part  of  his  estate 
in  trust  to  an  assignee  for  the  benefit  of  credi- 
tors shall  be  void  unless  •  •  •  acknowledg- 
ed, *  *  *  and  unless  the  same  be  filed  in 
the  office  of  the  derk  of  the  district  court. 
•  •  *  The  purpose  of  the  statute  was  not 
to  restrict  the  rights  of  parties  to  contract  on 
such  terms  and  conditions  as  they  might  deem 
for  their  best  interests.  *  »  *  The  right 
to  make  a  common-law  assignment  for  the  ben- 
efit of  creditors  exists  independent  of  statutes." 

[2]  The  assignment  In  question  was  a  gen- 
eral assignment,  without  preference,  of  a 
stock  of  merchandise,  fixtures,  etc.,  for  the 
benefit  of  all  the  creditors  of  the  Regulator 
Company,  of  which  no  creditor  or  debtor,  so 
far  as  the  record  here  shows,  complained  or 
had  any  cause  to  complain;  In  fact,  an  as- 
signment under  which  all  the  creditors  of  the 
assignor  participated,  and  were  to  receive 
ihelr  just  benefits  alike  without  compliance 
with  the  provisions  of  the  statute  Invoked  by 
defendant,  concerned  only  as  a  third  party. 
In  our  opinion  it  was  just  as  legal,  binding, 
and  effective,  under  the  circumstances,  upon 
all  the  ^rties  to  it,  as  If  the  statute  In  ques- 
tion had  been  compUed  with  in  every  particu- 
lar as  to  formalities,  execution,  and  proce- 
dure under  It  It  Is  not  our  purpose  nor  do 
we  wifdi  to  bo  understood  as  here  deciding 
that  in  a  premier  case  under  the  Utah  statute 
creditors  may  not  complain  of  the  failure  to 
comply  with  statutory  formalities  and  pro- 
cedure; but  what  we  do  now  decide  is  that 
the  case  at  bar  presents  in  all  its  phases  a 
valid  assignment  made  by  the  Regulator 
Company  to  plaintiff,  and  more  especially  an 
Rs.slgnment  that  may  not  be  legally  ques- 
tioned by  one  occupying  the  i>osltlon  of  ttM 
defendant  in  this  action. 

[3]  (2)  The  further  contention  Is  made  by 
defendant  that  the  several  communications 
hiid  by  telegram^' and  letters  betWeeii  tbb 
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plaintiff  and  tbe  defendant  did  not  constitute 
a  legal  contract  Again  counsel  for  defendant 
in  their  brief  have  cited  numerous  authorities 
for  the  purpose  of  sustaining  their  conten- 
tion that  the  letters  and  telegrams  in  ques- 
tion merely  constituted  negotiations  for  the 
purchase  of  the  property  held  In  trust  by  the 
plaintiff  as  assignee  of  the  Regulator  Com- 
pany for  the  benefit  of  Its  creditors  rather 
than  an  absolute  contract  to  purchase.  No 
good  purpose  would  be  subserved  In  entering 
upon  a  discussion  here  as  to  the  applicability 
of  the  cases  dted  in  defendant's  brief  to  the 
case  at  bar.  They  are  not  In  point  Prelim- 
inary to  the  opinion  we  have  set  forth  rer- 
l>atlm  the  written  communications  relied  up- 
on by  the  plaintiff  as  constituting  the  con- 
tract between  it  and  the  defendant  To  our 
minds  tbe  primary  elements  of  a  contract, 
that  of  an  offer  and  acceptance,  are  clearly 
disclosed  by  the  written  communications  re- 
ferred to.  It  is  clearly  shown  that  the  plain- 
tiff offered  to  sell  the  property  to  defendant 
for  $8,500.00.  Under  date  of  May  24,  1012, 
defendant  wired  the  plaintiff: 

"I  accept  option  given  me  up  to  to-day  eight 
thousand  five  hundred  dollars  on  Regulator 
Company  proposition  made  me  last  Sunday." 

The  plaintiff  replied  by  wire  May  25: 
"We  accept  your  offer  of  eight  thousand  five 
hundred  dollars  for  stock,  fixtures  and  lease  of 
Regulator  Company.  Advise  when  deal  can  be 
completed.  Tbe  horse  which  with  wagon  and 
barnes.s  inventoried  one  hundred  dollars  aoci- 
'  dentally  killed.  Will  allow  credit  fifty  dollars 
for  same." 

Defendant  replied  June  3d  by  wire: 
"Manager     Wahl     closing     inventory     stock. 

♦  •    •    Will  leave  Wednesday  for  Salt  Lake." 

Then  again  defendant  replied  by  letter, 
June  6th: 

"My  manager,  Mr.  Wahl,  left  here  yesterday 
for   your  ci^    and   will  arrive   there    Sunday. 

•  •  •  He  will  look  over  the  stock  and  receive 
the  inventory  and  keys  thereto,  and  if  all  is  as 
was  represented  he  will  turn  over  to  yon  check 
for  $8,450.00,  the  purchase  price  being  $8,500.00 
less  $50.00  deduction  for  horse." 

Thereafter  the  testimony  shows  that  Mr. 
"Wahl  duly  arrived  in  Salt  Lake  City,  and, 
accompanied  by  plaintiff,  proceeded  to  Rich- 
field, and  there  defendant  refused  to  accept 
or  pay  for  the  property. 

It  is  contended  by  counsel  for  defendant 
that  the  acceptance  of  the  plaintiff's  offer  to 
sell  for  $8,600,  less  $50,  the  value  of  the 
horse,  was  conditioned  on  the  part  of  the  de- 
fendant the  condition  being  "if  as  repre- 
sented." There  is  nothing  in  that  contention ; 
for,  aa  a  matter  of  law,  it  would  be  implied 
in  any  case  that  acceptance  Is  based  upon  the 
condition  "If  as  represented."  There  Is 
nothing  In  the  record  here  to  show  otherwise 
than  that  everything  concerning  the  trans- 
action and  the  property  was  .lust  exactly  as 
represented.  Further,  the  record  shows  that 
the  defendant  personally  acquainted  himself 
while  In  Salt  Lake  City  with  the  character 
and  the  Inventory  of  the  property,  and  all  tbe 
conditions  and  purposes  surrounding  the  sell- 


ing and  disposing  of  It  by  tbe  plaintiff.  If 
after  accepting  plaintUTs  offer  to  sell  on  fur- 
ther investigation,  the  defendant  found  the 
property  to  be  otherwise  than  as  represented 
to  him  by  the  plaintiff,  he  well  might  have 
had  Just  and  legal  cause  t»  refuse  to  accept 
and  pay  for  It;  but  no  such  ctmtention  la 
made,  nor  can  be  made  on  the  record  before 
us.  Tbe  record  here  does  not  disclose  but 
that  the  property  was  in  every  particular  as 
represented  and  as  defendant  understood  it 
to  be  when  he  accepted  plaintiff's  offer  to 
seU. 

Such  transactions  as  aVe  Involved  in  this 
case  are  bat  the  common,  ordinary,  and 
everyday  transactions  of  commercial  life,  and 
should  not  be  complained  of  nor  repudiated 
by  either  party  when  not  attended  with  fraud 
or  unfair  dealing. 

The  Judgment  of  the  district  court,  in  our 
opinion,  both  as  to  the  facts  and  the  law  of 
tills  case,  is  amply  sustained  by  the  record 
and  must  be  affirmed.  It  Is  so  ordered. 
Costs  to  plaintiff. 

FRICK,  C.  J.,  and  McCABTY,  THOllMAN, 
and  GIDEON,  JJ.,  concur. 


OLEARY  T.  DANIELS  (PRICE  RIVER  IRB. 

CO.,  Intervener).    (No.  3063.) 

(Supreme  CJourt  of  Utah.     Aug.   8,   1917. 

Rehearing  Denied  Oct  5,  1917.) 

1.  Watebs  ANn  Wateb  Coubses  «=»152(8)— 
Pbesobiptitb  Rights— Period  of  Use  or 
Wateb— Sufficiency  of  EvinENcs. 

In  suit  over  the  right  to  use  waters  of  a 
spring,  evidence  held  to  show  that  there  was 
only  a  certain  part  of  each  year  within  which 
defendant  had  used  and  could  use  tbe  waters 
from  the  spring  for  irrigation. 

2.  Watebs  and  Wateb  Coubses  «=al46 — 
Pbescbipiive  Right— Extent— Pbeveutiow 
OF  Use  bt  Anotheb. 

Defendant,  having  a  prescriptive  right  to 
use  the  waters  of  a  spring  for  irrigation  from 
May  to  August  cannot  prevent  plaintiff  from 
using  the  surplus  water  not  needed  by  defendant 

3.  Watebs  and  Wateb  Coubses  $=>14(J — 
Peesceiptive  Rights— Beneficiai,  Use. 

Though  defendant  had  a  prior  and  para- 
mount prescriptive  right  to  use  waters  of  a 
spring  for  irrigation  as  against  plaintiff,  she  bad 
no  right  to  the  waters  except  as  she  put  them 
to  a  beneficial  use. 

4.  Watebs  and  Wateb  Coubses  €=142  — 
AppBOPBiATioN— Quantity. 

Though  the  prior  appropriator  of  water  ac- 
quires the  right  to  use  it  he  does  not  obtain 
titie  to  any  specific  water,  merely  acquiring  the 
right  to  the  use  of  a  specific  quantity  of  water 
for  a  limited  time  in  each  year  or  during  the 
whole  of  tbe  year;  though  the  owner  has  ac- 
quired a  prior  right  to  the  use  of  water,  yet  if 
he  does  not  use  it  during  a  portion  of  tbe  year, 
or  if  he  cannot  make  it  available  by  reason  of 
natural  conditions,  be  cannot  prevent  another 
from  using  the  water  while  he  cannot  use  it  or 
make  it  available  for  use. 
6.  Watebs  and  Wateb  Coubses  «s9l52(8) — 

APPBOPBIATION— Right  to  Wateb^Suffi- 

ciBNCY  OF  Evidence. 
In  suit  involving  the  waters  of  a  creek,  evi- 
dence held  to  support  the  findings  of  the  court 
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that  clefendaiits  and  an  intervener  were  entitled 
to  the  use  of  all  the  waters. 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  M.  J.  Cleary  against  Amelia 
Daniels,  wherein  the  Price  River  Irrigation 
Company  Intervened.  From  decree  for  de- 
fendant and  Intervener,  plaintiff  appeals. 
Affirmed  in  part  and  reversed  in  part,  and 
cause  remanded,  with  directions. 

Thurroan,  Wedgwood  &  Irvine,  of  Salt  Lake 
City,  for  appellant.  Booth  &  Booth,  of  Provo, 
for  respondent  Daniels.  M.  Thomas,  of  Salt 
Lake  City,  for  Intervener. 

FRICK,  C.  J.  PlatntUTs  counsel,  in  their 
abstract,  give  a  correct  synopsis  of  the  alle- 
gations of  the  complaint  in  the  following 
words: 

"The  complaint  alleged  that  plaintiff  was  and 
is  the  owner  of  the  north  half  of  the  sdutheast 
quarter  and  the  north  half  of  the  southwest 
quarter  of  section  25,  townahip  10  south,  of 
ranRe  7  east,  Utah  county,  Utah. 

"That  there  is  a  small  spring  of  water  on 
this  land  which  plaintiff  at  considerable  ex- 
pense bad  diverted  to  his  house  for  domestic 
use. 

"That  on  the  23d  day  of  June,  1915,  defendant 
wrongfully  entered  upon  said  land  and  destroy- 
ed plaintiff's  ditch  and  means  of  diversion  of 
said  water  and  turned  the  same  down  the  hill- 
side into  a  canyon,  to  plaintiff's  damage  in  the 
sum  of  $200. 

"Plaintiff  prayed  for  damages  in  the  sum  of 
$200  and  for  aq  injuuctlon." 

Defendant  In  her  answer  In  effect  denied 
all  the  allegations  of  the  complaint  except 
that  there  Is  a  spring  of  water  as  described 
in  the  complaint  The  defendant,  however, 
also  set  up  the  right  to  use  the  waters  of  said 
spring  by  prior  appropriation  and  use  for  a 
beneficial  purpose,  to  wit,  for  the  purpose  of 
Irrigating  her  land;  and  she  further  alleged 
that.  If  the  plaintiff  Is  the  owner  of  the  land 
described  In  the  complaint,  he  acquired  title 
thereto,  and  especially  to  the  waters  of  said 
spring,  subject  to  the  rights  of  the  defendant 
to  use  the  same  for  the  purpose'  aforesaid. 
The  defendant  prayed  judgment  that  the 
plaintiff  take  nothing  by  his  action ;  that  she 
be  adjudged -to  be  the  owner  of  the  waters  of 
said  spring  "for  the  Irrigation  of  her  said 
lands  during  the  Irrigation  season  and  for 
watering  stock  during  the  whole  of  each 
year."  She  also  prayed  for  an  injunction, 
and  for  general  relief. 

The  plaintiff  replied  to  that  portion  of  the 
answer  in  which  is  stated  the  defendant's 
right  to  the  waters  of  said  spring,  and  he  re- 
stated his  claims  thereto  and  reiterated  the 
prayer  of  his  complaint. 

oiie  Price  River  Irrigation  Company,  a  cor- 
poration, hereinafter  called  intervener,  filed 
a  complaint  In  Intervention  In  which  It  claim- 
ed all  the  waters  flowing  In  the  ravine  In 
which  said  spring  is  situated,  and  pleaded 
two  decrees  theretofore  entered  by  a  court  of 
competMJt  Jurisdiction  by  virtue  of  which  it 
claimed  the  right  to  said  waters. 


A  Jury  was  Impaneled  to'  determine  the 
question  of  damages  only,  and  the  court  dis- 
posed of  the  whole  case  respecting  the  rights 
of  the  parties  to  the  waters  of  said  spring. 
The  court,  however,  also  directed  the  jury  to 
return  a  verdict  of  no  cause  of  action  in  fa- 
vor of  the  defendant  on  the  question  of  dam- 
ages. The  court  entered  a  Judgment  or  de- 
cree in  favor  of  the  defendant  and  the  inter- 
vener and  enjoined  the  plaintiff  from  inter- 
fering  with  the  waters  of  said  spring. 

The  plaintiff  appeals,  and  insists  that  the 
court  erred  in  its  findings  of  fact  and  con- 
clusions of  law  and  decree. 

The  plaintiff  directs  most  of  his  arguments 
against  the  findings  of  fact,  conclusions  of 
law,  and  decree  in  favor  of  the  Intervener. 
He,  however,  also  assails  the  findings  of  fact, 
conclusions  of  law,  and  decree  In  favor  of  the 
defendant.  For  reasons  hereinafter  appear- 
ing, we  shall  dispose  of  the  an>eal  against 
the  defendant  first. 

The  spring  In  question  Is  located  near  the 
head  of  a  ravine  which  In  the  findings  is  call- 
ed "Daniels'  boUow."  The  spring  is  very 
near  the  summit,  which  divides  the  water- 
shed, and  the  ground  immediately  surround> 
Ing  the  spring  is  of  a  very  wet  or  boggy  na- 
ture. The  spring  is  located  on  the  side  of  a 
mountain  and  within  eight  or  ten  feet  of  the 
bottom  of  the  ravine  aforesaid.  All  of  the 
waters  of  said  spring,  when  mingled  and  in 
connection  with  the  waters  produced  by  the 
melting  snow  and  the  waters  of  other  springs 
situated  lower  down  in  said  ravine  or  hol- 
low, the  court  finds  flow  down  said  ravine 
and  have  been  used  by  the  defendant  and  her 
predecessors  in  Interest  for  more  than  35 
years  preceding  the  commencement  of  the  ac- 
tion during  the  irrigation  season  of  each  year 
for  the  purpose  of  irrigating  the  pasture  and 
other  lands  of  the  defendant  which  are  locat- 
ed down  the  ravine  or  hollow  about  a  mile 
and  a  half  from  the  spring.  The  court  fur- 
ther finds: 

"That  the  waters  from  said  'Daniels'  hollow' 
vary  in  .their  quantity  from  time  to  time,  and 
at  times  there  is  more  than  sufficient  water 
flowing  down  the  said  'Daniels'  hollow'  to  ir- 
rigate the  portion  of  the  lands  of  the  defendant 
which  have  heretofore  been  irrigated  therefrom 
such  times  of  excess,  the  surplus  waters  of  said 
'Daniels'  hollow'  flow  over  and  across  the  lands 
of  the  defendant  into  'White  river,'  which  is 
a  tributary  of  Price  river,  in  Carbon  county, 
Stnte  of  I'tab.    •    •    • 

"That  the  lands  of  the  defendant  are  of  a 
porous  nature,  and  they  require  large  quantities 
of  water  to  irrigate  them;  that  the  seepage  and 
drainage  water  from  the  lands  of  the  defendant 
finds  its  way  into  White  river,  and  thence  into 
Price  river,  whither  said  lands  of  the  defend- 
ants are  irrigated  from  the  waters  of  said  'Dan- 
iels' hollow'  or  from  other  sources. 

"That  the  springs  arising  on  the  lands  of 
plaintiff,  *  •  •  and  callea  in  this  action  the 
'Cleary  spring,'  are  a  portion  of  the  waters  of 
said  'Daniels'  hollow,'  and  the  waters  from  said 
spring  were  included  in  the  appropriation  of 
said  waters  by  said  James  A.  Bean,  and  the  use 
of  the  waters  from  said  'Cleary  spring'  has  been 
continuous  and  uninterrupted  for  the  irrigation 
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of  the  Bald  lands  of  the  defendant  dnrttiK  the 
irrigation  season  of  each  and  every  year  since 
the  year  187S,  and  said  use  has  been  made  by 
the  defendant  and  her  predecessors  in  interest,  as 
the  owners  of  said  lands  in  said  section  30,  town- 
ship 10  south,  of  range  8  east.    *    »    » 

"That  the  plaintiff  has  no  rights  whatsoever  in 
or  to  the  waters  of  'Cleary  spring'  or  'Daniels' 
hollow,'  but  the  defendant  and  the  intervener 
are  the  owners  of  the  right  to  use  the  whole  of 
the  waters  of  said  'Cleary  spring*  and  'Daniels' 
hollow'  during  the  whole  of  each  and  every 
year." 

Upon  the  foregoing  and  other  supplemen- 
tary findings  the  court  made  Its  conclusions 
of  law  and  entered  Its  decree  in  which  it  de- 
creed that  the  defendant  had  the  primary 
right  to  the  use  of  the  waters  of  said  spring 
for  the  purpose  of  Irrigating  25  acres  of  land, 
and  permanently  enjoined  the  plaintiff  from 
interfering  with  the  waters  of  said  spring 
and  with  the  defendant  In  using  the  same. 

In  view  that  we  are  now  considering  the 
'appeal  as  it  affects  the  defendant,  we  bare 
only  referred  to  the  findings  and  decree  In 
her  favor.  Counsel  for  appellant  insists  that 
the  findings  are  not  supported  by  the  evi- 
dence. After  a  careful  reading  of  the  evi- 
dence, we  are  forced  to  the  conclusion  tttat, 
with  the  exceptions  hereinafter  to  be  noticed, 
the  findings  are  not  only  supported  by,  but 
they  accord  vrtth,  the  great  weight  of  the  evi- 
dence. It  1^  not  practical  to  set  forth  the 
evidence,  and  it  must  suffice  to  say  that  the 
foregoing  is  our  conclusion  as  we  gather  it 
from  the  whole  evidence.  The  difficulty  with 
the  findings  is  not  that  they  are  not  support- 
ed by  the  evidence,  but  it  is  that  In  some  re- 
spects they  are  not  specific  and  are  not  re- 
sponsive to  the  whole  evidence. 

[1]  For  example:  Both  the  findings  and 
the  decree  are  general  and  sweeping  with  re- 
spect to  defendant's  right  to  use  the  waters 
of  the  spring  for  the  purpose  of  irrigation. 
That  is,  so  far  as  the  findings  and  decree  are 
concerned,  there  is  no  limit  of  time  fixed 
within  which  the  defendant  may  use  the  wa- 
ters of  the  spring ;  yet  the  evidence  is  beyond 
question  that  there  Is  only  a  certain  part  of 
each  year  within  which  the  defendant  has 
used  and  can  use  the  waters  from  said 
spring.  Then  again,  the  evidence  is  beyond 
dispute  that  when  the  hot  summer  months 
are  reached  the  waters  of  said  spring  cease 
to  flow  in  sufildent  quantity  to  be  available 
to  the  defendant,  and  that  that  condition  con- 
tinues until  the  spring  of  the  following  year 
when  the  snows  begin  to  melt  In  other 
words,  the  evidence  clearly  shows  that  dur- 
ing the  spring  and  early  summer  months, 
reaching  into  the  month  of  July,  or  later,  the 
melting  snows  greatly  augment  the  fiow  of 
water  from  the  spring  in  question,  and  that 
the  fiow  therefrom  continues  until  late  in 
the  month  of  July,  some  witnesses  put  it  as 
late  as  the  latter  part  of  August  The  evi- 
dence, however,  is  quite  convincing  that  as  a 
general  rule  possibly  in  July,  and  certainly 


in  the  latter  part  of  August  in  each  year,  the 

.wat««  ,«f  the  sprlng.are.pot  available  to  the   ^^'Te^chrth^e  '^txiZTrie^SSu^  T 

defendant,  for  the  reason  tliat  by  that  time  I  seepage. 


the  snow  waters  have  practically  all  disap- 
peared, and  there  is  not  sufficient  water  left 
to  flow  down  the  ravine  or  hollow.  When 
that  time  arrives  the  water  flowing  from  the 
spring  disappears  by  evaporation  and  by 
sinking  into  the  earth  within  a  very  short 
distance  after  it  leaves  the  spring.  It  Is  true 
that  the  defendant  contends  that  the  waters 
from  the  spring  nevertheless  reach  her  land, 
which  is  a  mile  and  a  half  farther  down  the 
hollow,  by  underground  seepage.  There  are, 
however,  two  answers  to  that  contention. 
The  first  one  is  that  there  Is  nothing  save 
pure  speculation  to  support,  the  contention, 
while  there  is  considerable  evidence  to  the 
contrary;  and  the  second  answer  is  that  the 
evidence  is  beyond  all  question  that  no  wa- 
ter reaches  the  defendant's  land  after  the 
last  of  August  While  it  is  true  that  th» 
evidence  shows  that  there  are  puddles  stand- 
ing here  and  there  in  the  bottom  of  the  ra- 
vine, yet  the  evidence  is  conclusive  that  the- 
water  ceases  to  flow,  and  if  there  is  a  slight 
flow  it  does  not  extend  back  or  up  to  the 
spring  in  question.  The  defendant,  testifying 
on  her  own  behalf,  said: 

"The  land  that  we  irrigate  at  the  ranch  is  » 
black  loam.  It  will  not  raise  crops  without  ir- 
rigation. We  commence  using  all  of  the  water 
trom  l>aniel8'  hoUow  about  the  Ist  of  May 
We  contijiue  to  use  It  until  about  the  last  of 
August" 

[2,  3]  She  has  stated  the  fact  in  that  re- 
gard as  favorable  to  her  contention  as  any 
witness,  and  more  favorable  than  some  of 
them.  There  is  a  period  of  time,  therefore, 
between  the  1st  day  of  September  of  one 
year  and  the  1st  day  of  May  in  the  following 
year  that  the  defendant  has  not  used,  does 
not  and  cannot  use,  the  waters  of  the  spring 
for  any  purpose.  Wliile  it  is  true  that  in  her 
prayer,  as  we  have  seen,  she  claimed  the  wa- 
ters of  the  spring  for  the  entire  year,  yet 
there  is  not  a  word  of  evidence  in  support  of 
that  claim.  She  therefore  cannot  prevent  the 
plaintiff  from  using  the  water  when  she  can- 
not use  it  Long  on  Irrigaticm,  S  60,  p.  lOS. 
As  before  stated,  therefore,  the  findlngrs  of 
the  court  and  the  decree  are  too  sweeping  as 
against  the  plaintiff,  and  that  is  especially 
true  with  regard  to  the  portion  of  the  decree' 
containing  the  injunction.  While  It  is  true 
that  under  both  the  law  and  the  evidence  the 
defendant  has  a  prior  and  paramount  right 
to  use  the  water  of  the  spring  as  against  the- 
plaintiff,  yet  she  has  no  right  to  the  water 
except  as  she  puts  it  to  a  beneficial  use.  In 
2  Kinney  on  Irrigation,  etc.  (2d  Ed.)  |  648, 
the  law  governing  springs  is  clearly  and 
tersely  stated  in  the  following  words: 

"The  waters  of  a  fiowing  stream  may  be  ap- 
propriated at  its  source  in  a  spring,  as  well  as 
the  waters  of  the  spring  itself.  •  •  •  But 
after  the  waters  of  a  soring  have  passed  into- 
a  stream  to  which  the  rights  of  prior  appropri- 
ators  have  attached,  the  water  cannot  be  taken 
from  the  spring  to  their  injury  by  a  later  ap- 
propriator;    and  it  is  immaterial  whether  the 
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"And  ajToIn.  righta  cannot  be  acquired  to  the 
vaten  of  springs  situated  along  the  channel  of 
a  stream  and  naturally  flowing  into  it,  and 
which  constitute  its  direct  source  of  supply,  by 
entering  npon,  cleaning  out,  and  thereby  in- 
creasing the  water  supply,  as  against  prior  ap- 
gropriators  of  all  of  the  waters  of  the  stream. 
!ut  where  the  spring  is  not  a  source  of  supply 
of  a  stream,  there  is  no  question  as  to  the 
right  to  appropriate  the  waters  thereof.  So 
also  one  who  first  appropriates  the  waters  of  a 
spring  on  the  public  lands  may  continue  to  use 
such  water,  as  against  one  who  subsequently 
acquires  title  to  the  land  on  which  the  spring 
is  situated." 


[4,1]  Under   the   law   and   the   evidence, 
therefore,  the  defendant  has  a  prior  right  to 
the  use  of  the  waters  of  the  spring  during 
the  months  of  May,  June,  July,  and  August 
of  each  year,  since  during  those  months  she 
applies  the  same  to  a  useful  purpose.    After 
that  time,  however,  she  has  no  right  to  the 
waters  of  said  spring  for  two  reasons:    (1) 
Because  she  no  longer  uses  the  water;   and 
<2)  because  the  waters  of  the  spring  then 
cease  to  flow  down  to  her  land,  and  therefore 
are  no  Icmger  available  to  her.    Notwith- 
standing the  fact,  however,  that  the  evidence 
Is  clearly  to  the  foregoing  effect,  the  couit 
nevertheless  enjoined  the  piaintifC  from  using 
any  of  the  water  of  said  spring  for  any  pur- 
pose. .  In  that  regard,  as  we  have  shown,  the 
findings  and  decree  axe  too  sweeping  and  are 
wholly  unsupported  by  the  evidence.    If  wa- 
ter were  like  other  property  to  which  one 
may  acquire  absolute  title,  thou,  as  a  matter 
of  conrse,  the  owner  has  the  right  to  pre- 
vent all  interference  therewith  by  any  one, 
and  he  may  do  so  regardless  of  whether  he 
himself  uses  the  property  or  not    The  de- 
cree and  injunction  in  this  case  seem  to  be 
based  upon  that  theory.     Such  is,  however, 
not  the  law  with  respect  to  the  use  of  water. 
Water  in  this  arid  region  is  too  precious  to 
be  wasted.    While  the  prior  approprlator  ac- 
quires the  right  to  use  he  does  not  obtain  title 
to  any  specific  water.    He  only  acquires  the 
right  to  the  use  of  a  specific  quantity  of  wa- 
ter either  for  a  limited  time  in  each  year  or 
during  the  whole  of  the  year.    Although  the 
owner  has  acquired  a  prior  right  to  the  use 
of  water,  yet  if  he  does  not  use  it  during  a 
portion  of  the  year,  or  if  he  cannot  make  it 
available  by  reason  of  natural  conditions  like 
those  before  stated,  he  cannot  prevent  anoth- 
er from  using  the  water  during  the  period  of 
time  that  he  cannot  use  it,  or  make  it  avail- 
able for  use.    While,  under  such  circumstanc- 
es, he  retains  all  of  his  rights  to  the  water, 
yet  he  may  not  Insist  that  the  water  be  wast- 
ed merely  because  he  has  a  prior  right  to  use 
it.    As  a  matter  of  course,  under  such  cir- 
cumstances, the  one  who  puts  the  water  to  a 
beneficial  use  may   do  so   only   during  the 
time  the  first  approprlator  does  not  or  can- 
not use  it,  and  the  one  who  then  uses  it  may 
make  no  use  thereof  which  will  in  any  way 
affect  the  quantity  or  quality  of  the  water 
during  the  period  of  time  the  first  appropria- 
tor  has  the  right  to  its  use. 
What,  then,  should  the  findings  and  Judg- 


ment be  in  this  case?    Here  the  plaintiff 
brings  an  action  for  damages  which  he  claims 
to  have  sustained  by  reason  of  the  defend- 
ant's interference  with  his  spring,  which  is 
situated  entirely  on  his  land.     While  the  de- 
fendant denies  the  physical  acts  complained 
of,  she  also  claims  a  prior  and  exclusive  right 
to  the  use  of  the  water  flowing  from  the 
spring,  and  therefore  insists  that  she  has  not 
Interfered  with  any  of  plaintiff's  rights.    She 
also- proves  that  the  plaintiff  acquired  title 
to  the  land  upon  which  the  spring  is  situat- 
ed some  30  years  after  she  and  her  predeces-' 
3ors   in    interest   used   the   waters   of   the 
spring  for  a  useful  purpose,  and  that  he  ac- 
quired the  title  subject  to  her  rights,  which 
Is  clearly  expressed  in  the  patent.    The  proof 
also  shows  that  the  contentions  of  the  de- 
fendant are  true,  but  it  also  shows  that  she 
has  only  used  the  water  in  the  past  (and 
does,  and  can  only,  use  the  waters  flowing 
from  the  spring)  for  but  four  months  of  each 
year.    The  evidence  is,  however,  clear  that 
the  spring,  during  the  eight  months  of  each 
year  that  she  does  not  use  the  waters  there- 
from, nevertheless  discharges  a  small  quan- 
tity of  water  which  can  be  used  for  culinary 
purposes  by  the  plaintiff.    True,  the  plaintiff, 
in  seeking  to  make  use  of  the  waters  for 
that  purpose,  undertakes  to  entirely  exclude 
the  defendant  from  making  any  use  thereof. 
Now,  the  evidence  discloses  that  on  the  6th 
day  of  July,  in  the  year  1916,  the  waters  dis- 
charged from  the  spring  amounted  to  about 
four  gallons  per  minute.    That  was  perhaps 
more  than  its  normal  flow,  because  the  plain- 
tiff had  dug  into  the  side  of  the  mountain, 
and  thereby  had  augmented  the  flow.    From 
all  the  evidence  it  is  made  clear,  however, 
'that  the  flow  from  the  spring  for  many  years 
has  been   some   amount   (some   years   more, 
some  years  less),  between  the  Ist  day  of  Sep- 
tember of  one  year  and  the  1st  day  of  May  in 
the  following  year.    That  Is  the  period  of  low 
water,  and  it  also  is  the  period  during  which 
the  evidence  shows  the  defendant  in  the  past 
had  not  used  the  waters,  and,  in  consequence 
of  the  meager  flow  and  the  great  distance 
that  the  spring  is  situated  from  her  premises, 
she  cannot  make  it  available  for  use.    The 
court,  however,  failed  to  make  a  finding  in 
accordance  with  the  evidence  that  the  defend- 
ant's  use   of  the   waters   from    the   spring 
should  be  limited  to  the  four  months  com- 
mencing May  Ist  and  ending  September  1st 
of  each  year,  and  also  failed  to  so  limit  her 
rights  in  the  decree.    In  so  far  as  the  flnd- 
Ings  extend  the  defendant's  right  to  use  the 
waters  from  said  spring  during  the  period  of 
time  aforesaid,   they  are  not  supported  by 
the  evidence,  and  in  so  far  as  the  decree  de- 
nies the  plaintiff  the  right  of  the  use  of  wa- 
ters from  said  spring  during  the  whole  of 
the  year,  the  decree,  under  the  circumstances, 
is  contrary  to  law.    As  between  the  plaintiff 
and  the  defendant,  therefore,  the  findings  and 
decree  as  they  now  exist  cannot  be  sustained. 
As  to  them,  therefore,  the  decree  should  be, 
and  it  accordingly  is,  reversed;    and  the 
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cause  is  remanded  to  the'  district  coart  of 
Utah  county,  with  directions  to  make  the 
findings  of  fact  conform  to  the  evidence  in 
the  following  particulars:   To  make  findings 
to  the  effect  that  the  defendant  has  a  prior 
right  to  the  use  of  all  of  the  waters  from 
said  spring  from  the  Ist  day  of  Hay  to  the 
1st  day  of  September  of  each  year,  and  that 
during  said  period  of  time  the  plaintiff  has 
no  right  whatever  in  or  to  the  waters  flowing 
from  said  spring  or  any  part  thereof;   that 
from  the  1st  day  of  September  in  each  year 
to  the  1st  day  of  May  in  the  following  year 
the  plaintiff  has  the  right  to  take  and  use  so 
much  of  the  waters  of  said  spring  as  he  may 
need  for  household'  or  culinary  purposes  in 
his  home.    The  court  shall  also  enter  a  de- 
cree to  the  effect  that  in  using  the  waters 
from   said   spring  the  plaintiff  shall   in  no 
way  interfere  with  said  spring  or  do  any  act 
or  thing  by  which  the  surface  flow  thereof  or 
the  underground  seepage  therefrom  shall  be 
diminished  iu  quantity  or  quality  during  the 
period  of  time  commendng  May  Ist  and  end- 
ing September  1st  of  each  year.    The  court 
is  also  directed  to  modify  any  other  part  of 
the  findings,  conclusions  of  law,  and  decree 
that  may  be  necessary  to  make  thiem  conform 
to  the  foregoing  directions.    In  so  far  as  the 
findings,  conclusions  of  law,  and  decree  con- 
form to  the  foregoing  modifications  and  direc- 
tions as  between  the  plaintiff  and  the  defend- 
ant, they  are  approved  and  affirmed. 

Plaintiff's  counsel,  however,  also  assail  the 
findings  and  decree  upon  the  ground  that  nei- 
ther the  quantity  of  the  water  that  the  de- 
fendant may  use  nor  the  amount  of  the  land 
that  she  may  irrigate  is  definitely  fixed  in 
the  findings  or  decree.  In  view,  however, 
that  the  plaintiff  in  his  complaint  only  claims 
the  waters  flowing  from  the  spring,  and  in 
view  that  he  in  no  event  has  any  rights  to 
the  waters  of  said  spring,  except  for  the  pe- 
riod of  time  and  for  the  purpose  oeiore  stat- 
ed, he  in  no  way  is  affected,  much  less  preju- 
diced, by  the  matters  last  complained  of, 
even  though  it  were  held  that  the  findings 
and  decree  with  respect  thereto  are  too  gen- 
eral, a  matter  on  which,  for  the  reason  stat- 
ed, wo  express  no  opinion. 


Plaintiff,  however,  also  vigorously  assails 
the  findings  and  decree  in  favor  of  the  inter- 
vener- As  to  the  rights  of  the  intervener 
the  court  found: 

"That  the  said  intervener,  both  by  its  plead- 
ings and  also  by  stipulation  made  in  open  court, 
admits  that  the  rights  of  the  defenda^it  are  su- 
perior to  the  rights  of  the  intervener  in  and  to 
the  waters  of  said  'Daniels'  hollow,'  and  that, 
whenever  the  waters  of  said  'Daniels'  hollow 
are  not  more  than  sufficient  to  irrigate  the  por- 
tion of  the  lands  of  the  defendant  which  she  baa 
heretofore  irrigated  from  said  hollow,  then  the 
defendant  is  entitled  to  turn  all  of  the  waters 
of  said  hollow  upon  her  said  lands  for  the  bene- 
ficial irrigation  thereof." 

The  decree  fbllowa  the  finding.  We  re- 
mark that  in  view  of  the  state  of  the  record 
we  entertain  serious  doubts  respecting  our 
rights  to  review  the  assignments  of  error  as 
against  the  intervener.  For  the  reason,  bow-  • 
ever,  that  in  the  findings  and  decree  all  the 
rights  of  the  Intervener  are  made  subject  to 
the  rights  of  the  defendant,  and  in  view  that 
during  the  period  of  time  from  September 
1st  to  May  1st  of  the  following  year  the  in- 
tervener never  has  used,  nor  can  use,  the 
waters  from  said  spring,  and  for  the  reason 
that  plaintiff's  right  to  the  use  of  the  waters 
of  said  spring  are  necessarily  limited,  as 
hereinbefore  stated,  and  hence  caimot  be  af- 
fected by  said  finding  or  decree,  we  express 
no  opinion  respecting  our  power  to  review 
the  assignments  against  the  intervoier.  If, 
as  counsel  contends,  however,  the  decree 
In  favor  of  the  intervener  in  so  far  as  It 
can  possibly  affect  the  plaintiff  is  void  be- 
cause not  supported  by  the  pleadings,  then 
again  the  plaintiff  cannot  legally  be  affected 
or  prejudiced  thereby. 

For  the  reasons  stated,  and  to  the  extent 
Indicated,  the  findings,  conclusions  of  law, 
and  decree  are  modified,  and  the  cause  is  re- 
manded to  the  district  court  of  Utah  county, 
with  directions  to  make  findings,  conclusions 
of  law,  and  enter  a  decree  in  conformity  with 
the  directions  hereinbefore  stated.  Each 
party  is  required  to  pay  his,  her,  or  its  own 
costs,  as  the  case  may  be. 

Mccarty,  CORFMAN,  and  gideon,  jj., 
concur.  THURMAN,  J.,  not  participating, 
disqualified. 
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CLEiART  V.  DANIELS  et  al    (PRICE  RIVER 

IKR.  CO.,  Interrener).    (No.  3062.) 

(Sapreme  Court  of  Utah.     Aag.  8,  1917.     On 

Petition  for  Rehearing,  Oct  6,  1917.) 

1.  Watebb  and  Wateb  Coubses  «=»247(1)— 
DivEKsioN— Dakaqes— ScrnnciBNCT  of  Evi- 
dence. 

On  counterclaim  for  damages  from  plain- 
tiff's diversion  of  water,  used  by  defendants  to 
irrigate  their  lands,  evidence  held  sufficient  to 
support  tho  findings  of  the  jury  that  defend- 
ants sustained  damages  in  the  sum  of  $26<5, 

On  Petition  for  Rehearing. 

2.  Watebs  awd  Water  Cotthses  «=»87— Ap- 
fbopbiation — diversion — instruction. 

The  suit  regarding  the  waters  of  a  creek, 
wherein  defendants  claimed  damages  by  plain- 
tifTs  diversion,  an  instruction  that  defendants 
were  entitled  to  use  without  molestation  suffi- 
cient of  the  waters  of  the  creek  to  mature  what- 
ever crops  they  had  growing  on  their  land  wa- 
tered from  the  creek,  so  if  the  jury  found  that 
plaintiff  interfered  with  defendant's  use  of  the 
water  by  diverting  it,  and  deprived  defendants 
of  their  right  to  use  it,  defendants  would  be  en- 
titled to  whatever  damages  the  preponderance 
of  the  evidence  showed  they  sustained  by  the  di- 
version, did  not  submit  any  true  or  correct  rule 
by  which  the  damages  could  have  been  deter- 
mined. 

Appeal  from  District  Conrt^  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  Annie  Cleary  against  Amelia 
Daniels  and  Hannah  Gallagher,  wherein  the 
Price  River  Irrigation  Company  intervened. 
From  a  judgment  for  defendant  and  intervener, 
plaintiff  appeals.     Affirmed. 

Thurman,  Wedgwood  &  Irvine,  of  Salt  Lake 
City,  for  api>ellant.  Booth  &  Booth,  of  Provo, 
for  respondents,  M,  Thomas,  of  Sale  Lake  City, 
for  intervener. 

GIDEON,  J.  The  complaint  alleges  that 
the  plaintiff  Is  the  owner  of  a  half  section 
of  land  located  in  Utah  county,  and  that  Bucb 
lands  are  barren  without  irrigation,  but  pro- 
ductive with  irrigation ;  tliat  to  obtain  water 
to  Irrigate  said  lands  plaintiff  made  ai^li- 
caUon  to  the  state  engineer  to  appropriate 
2.3  cubic  feet  per  second  of  the  waters  flow- 
ing in  an  onnamed  creek  near  said  lands; 
that  under  that  application  she  became  the 
owner,  and  is  the  owner,  of  that  amount  of 
water  In  said  creek  from  April  1st  to  Octo- 
ber 31st  of  each  year ;  that  on  the  22d  day  of 
June,  1915,  and  prior  thereto,  defendants 
wrongfully  placed  a  dam  in  said  stream  and 
diverted  the  waters  from  plaintiff's  flume 
and  ditch,  and  turned  the  same  back  into 
the  natural  channel  of  the  creek,  and  plain- 
tiff has,  by  reason  thereof,  sustained  dam- 
ages by  loss  of  crops.  Plaintiff  asks  for  in- 
junctive relief  and  for  damages. 

Defendant's  answer  admits  the  filing  of 
the  application-  by  the  plaintiff  in  the  state 
engineer's  ofBce,  denies  plaintiff's  rights  to 
any  portion  of  the  waters  of  said  creek,  and 
denies  any  damage  to  plainUfC  by  any  act  of 
defendants.  Defendants  affirmatively  allege 
as-  a  counterclaim  against  the  plaintiff  that 
they  are  the  owners  of  200  acres  of  land  lo- 
cated at  or  near  the  outlet  of  the  canyon 


through  which  said  creek  runs,  and  that  the 
same  is  barren  without  irrigation,  but  will 
produce  valuable  crc^s  with  irrigation,  and 
that  they  and  their  predecessors  in  interest 
have  continuously  used  all  of  the  waters  of 
said  creek  to  irrigate  the  lands  now  owned 
by  the  defendants  for  more  than  30  years 
last  past,  and  that  the  same  has  been  used 
for  the  purpose  of  irrigating  said  lands,  <m 
which  hay  and  other  crops  have  been  grown ; 
that  the  plaintiff,  in  the  month  of  June,  1915, 
and  at  various  other  times,  diverted  the  wa- 
ters from  the  natural  channel  of  said  stream 
and  turned  the  same  upon  plaintiff's  lands 
against  the  rights  of  the  defendants,  and 
that  by  reason  thereof  defendants  have  suf- 
fered damages.  Defendants  ask  for  a  decree 
that  they  are  the  owners  of  the  right  to  the 
use  of  the  waters  of  said  creek  for  irrigation 
and  watering  stock  during  the  entire  year, 
that  plaintiff  be  enjoined  from  Interfering 
with  such  use,  and  for  damages. 

The  reply  admits  that  plaintiff  diverted 
the  waters  at  the  point  mentioned  in  the 
complaint;  alleges  that  she  had  the  right  so 
to  do;  denies  that  the  defendants  have  the 
right  or  title  to  the  use  of  said  waters,  and 
denies  all  other  allegations  of  defendants' 
answer. 

The  Price  River  Irrigation  Company  filed 
a  complaint  in  intervention  In  which  it  claim- 
ed all  the  waters  flowing  In  said  stream,  and 
pleaded  two  decrees  theretofore  entered  by 
a  court  of  competent  Jurisdiction  by  virtue 
of  which  it  claimed  the  right  to  the  use  of 
said  waters. 

A  jury  was  impaneled  to  determine  the 
question  of  damages.  The  other  issues  were 
determined  by  the  court. 

The  litigation  here  involves  the  right  to 
the  use  of  the  waters  of  a  small  creek  run- 
ning through  and  out  of  what  is  known  In 
the  testimony  as  Hunter's  or  South  canyon. 
The  lands  of  the  defendants  lie  at  the  mouth 
or  opening  of  this  canyon,  and  the  canyon  ex- 
tends westerly  about  three  or  four  miles  into 
the  mountains  and  near  what  is  known  as. 
Soldier  Summit.  The  stream  in  this  canyon 
is  fed  from  springs  near  its  head  and 
along  its  course  and  by  melting  snows  in  the 
spring  and  early  summer.  During  the  melt- 
ing of  the  snow  there  is  much  more  watei^ 
in  the  stream  than  at  any  other  season  of  the 
year.  The  plaintiff's  lands  are  located  ncai^ 
this  stream  a  mile  or  more  above  the  lands 
of  the  defendants,  and  are  so  located  that  thd 
waters  can  be  diverted  from  the  stream  by 
means  of  flumes  and  ditches  so  as  to  be  taken 
upon  the  lands  of  the  plaintiff.  The  jury 
resumed  a  verdict  assessing  the  defendants' 
damages  In  the  sum  of  f266,  and  the  court 
made  findings  and  conclusions  in  favor  of 
the  defendants  and  against  the  plaintiff,  and 
awarded  the  defendants  the  right  to  the  use 
of  sufficient  of  the  water  of  said  creek  to  Irri- 
gate twenty-five  acres  of  land,  and  decreed 
all  the  remainder  or  surplus  waters  to  belong 
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to  the  Intervener,  the  Price  River  Irrigation 
Company,  and  that  the  plaintiff  had  no  right 
to  the  use  of  the  waters  of  said  stream.  The 
court  enjoined  plaintiff  from  In  any  way  In- 
terfering with  or  diverting  any  of  the  waters 
of  said  Hunter's  canyon,  also  known  as 
South  canyon,  or  to  interfere  with  the  use 
of  the  same  by  the  defendants  or  intervener. 
Xbe  defendants  and  Intervener  are  decreed 
to  have  the  right  to  have  said  waters  flow 
down  said  canyon  unobstructed  to  the  lands 
of  the  defendants  and  to  White  river,  a  trib- 
utary of  Price  river. 

From  that  Judgment  plaintiff  appeals.  The 
principal  contention  of  the  plaintiff  is  that 
the  findings  of  the  court  and  its  Judgment 
are  not  supported  by  the  testimony. 

The  court,  among  other  things,  made  the 
following  findings: 
_  "(5)  That  there  is  a  natural  stream  of  water 
rising  in  and  running  down  a  certain  hollow  or 
canyon  lying  to  the  west  of  the  lands  of  the  de- 
fendant, said  hollow  or  canyon  having  been  des- 
ignated in  this  action  as  'South  canyon'  or 
'Hunter's  canyon.' 

"(6)  That  in  the  year  1878  one  James  A. 
Bean,  being  then  the  owner  of  a  squatter's 
right  in  and  to  the  said  lands  of  the  defendants, 
was  using  the  same  for  a  pasture;  and  while  so 
using  the  said  lands  for  a  pasture  made  ditches 
and  canals  leading  from  tho  stream  flowing 
then  down  said  'Hunter's  canyon,'  and  conduct- 
ed the  waters  therefrom  onto  a  portion  of  the 
said  lands  of  the  defendants,  and  used  the  said 
water  for  the  purpose  of  irrigating  the  said 
lands  and  causing  the  grass  and  other  vegeta- 
tion then  growing  on  said  lands  to  grow  and 
increase  in  growth." 

In  Its  seventh  finding  the  court  traced  the 
chain  of  title  or  use  from  the  ownership  of 
James  A.  Bean  to  the  defendants,  and  con- 
cerning the  amoimt  of  water  that  the  defend- 
ants are  entitled  to  use  makes  the  follow- 
ing finding: 

"That  the  said  lands  of  the  defendants  are  of 
a  porous  nature,  and  they  require  large  quan- 
tities of  water  to  irrigate  them;  that  the  duty 
of  water  upon  said  land  when  there  is  a  large 
stream  flowing  thereon  is  70  acres  to  the  sec- 
ond foot  of  continuous  flow  of  water,  but  when 
the  water  flowing  in  said  canyon  is  not  to  ex- 
ceed one  cubic  loot  of  water  per  second,  then 
the  duty  of  water  upon  tho  defendants'  lands  is 
not  to  exceed  25  acres  to  the  second  foot;  that 
the  seepage  and  drainaj^e  water  from  the  lands 
of  the  defendants  finds  its  way  into  said  White 
river  and  thence  into  Price  river;  that  each  and 
all  the  allegations  of  the  defendants'  counter- 
claim are  true." 

The  court  also  found: 

"That  the  intervener  is  the  owner  of  the  right 
to  the  use  of  all  the  waters  of  said  Hunter's 
canyon  which  are  not  necessary  for  the  use  of 
the  defendants;  that  the  said  rights  of  the  in- 
tervener were  acquired  by  prior  appropriation 
and  uso  for  beneficial  purposes,  and  are  superior 
to  any  and  all  rights  of  plaintiff  to  said  waters; 
that  the  plaintiff  has  no  rights  whatsoever  in  or 
to  any  portion  of  the  waters  of  said  Hunter's 
canyon,  but  the  defendants  and  the  intervener 
are  the  owners  of  the  right  to  use  the  whole  of 
the  waters  of  said  Hunter's  canyon  during  the 
whole  of  each  and  every  year;  that  the  allega- 
tions of  the  complaint  in  Intervention  arc  all 
true." 

[1  ]  There  is  not  only  substantial  evidence  to 
support  the  findings  of  the  court  so  far  as 


the  rights  of  the  defendants  are  concerned  in 
and  to  the  use  of  the  waters,  but  Its  findings 
are  supported  by  practically  all  of  the  testi- 
mony taken  during  the  trial.  The  decree  fol- 
lows the  findings  and  is  supported  by  them. 

This  Is  a  mountain  stream,  and,  except 
during  the  spring  and  early  summer  months, 
has  very  little,  if  any,  water  flowing  in  it. 
The  testimony  is  that  from  the  latter  part  of 
June  and  on  daring  the  remainder  of  the 
year,  In  fact  up  till  the  beginning  of  the 
melting  of  the  snow  in  the  following  year, 
there  is  not  the  amount  of  water  running 
down  this  canyon  that  has  been  awarded  and 
given  to  the  defendants.  The  decree  awards 
to  the  defendants  only  such  amounts  as  are 
named  in  the  court's  findings  as  necessary  to 
irrigate  their  lands. 

This  is  a  companion  case  to  M.  J.  Cleary 
T.  1)801618, 167  Pac.  820,  decided  at  this  term. 
The  assignments  of  error  directed  against  the 
Judgment  In  favor  of  the  intervener  there  are 
identical  with  those  directed  against  the 
Judgment  in  favor  of  the  Intervener  here. 
The  remarks  of  Mr.  Chief  Justice  E^ick  made 
in  the  opinion  in  that  case  with  reference  to 
the  rights  of  the  plaintiff  as  against  the  in- 
tervener are  applicable  to  the  state  of  the 
record  in  this  case,  and  are  therefore  adopt- 
ed and  applied  to  this  case. 

Complaint  Is  also  made  that  the  find- 
ings of  the  Jury  are  not  supported  by  any 
testimony.  The  testimmiy  of  Amelia  Daniels 
is  that  the  defendants  have  been  accustomed 
to  harvest  from  this  particular  land  from  40 
to  50  tons  of  hay  each  year ;  that  in  the  year 
1915  they  had  only  about  one-third  of  a  cr<^ 
of  hay,  and  that  the  cause  of  the  poor  crop 
was  want  of  sufllcient  water  to  Irrigate  the 
land ;  that  the  shortage  of  water  was  doe  to 
Interference  with  the  natural  flow  of  the 
stream  by  the  plaintiff ;  that  hay  in  the  year 
1915,  In  that  locality,  was  worth  $16  per 
ton.  There  Is  other  testimony  in  a  measure 
going  to  show  that  the  defendants  did  sus- 
tain damages,  and,  in  our  Judgment,  it  1» 
sufficient  to  support  the  findings  of  the  Jury. 

We  are  satisfied  from  an  examination  of 
the  record  that  findings,  so  far  as  the  defend- 
ants are  concerned,  are  amply  supported.  It 
follows  that  the  Judgment  of  the  lower  court 
should  be  afiSrmed.  Such  is  the  order;  ap- 
pellant to  pay  costs  on  appeal. 

FRICK,  C.  J.,  and  Mccarty  and  CORF- 
MAN,  JJ.,  concur.  THURMAN,  J„  not  par- 
ticipating, disqualified. 

On  Petition  for  Rehearing. 

GIDEON,  J.  Appellant  has  filed  a  petition 
for  rehearing  in  which  it  is  strenuously  insisted 
that  the  instruction  given  to  the  jory  at  the 
trial  in  the  lower  court  respecting  damages  to 
which  the  respondent  Amelia  Daniels  is  enti- 
tled, by  reason  of  the  plaintiff  having  diverted 
part  of  the  waters  of  the  stream  in  question 
during  the  summer  of  1915,  is  erroneous  and 
did  not  give  to  the  jury  any  correct  rule  by 
which  to  estimate  such  damages,  if  any  were 


Digitized  by 


Google 


Vtah) 


JAMBS  V.  JBNBBN 


827 


vostained  by  snch  respondent.  The  instruction 
■complained  of  is  as  follows: 

"You  are  instructed  that  as  a  matter  of  law 
the  defendants  were  entitled  to  use,  without 
molestation  from  the  plaintiff,  sufficient  of  the 
'waters  of  said  South  canyon  or  Hunter's  canyon 
to  mature  whatever  crops  the  defendants  had 
growing  on  their  land  situated  near  the  mouth 
of  said  canyon,  which  had  been  and  were  being 
watered  from  the  stream  flowing  out  of  said 
South  canyon  or  Hunter's  canyon.  So,  if  you 
find  from  the  preponderance  of  the  evidence  in 
this  case  that  the  plaintiff  interfered  with  de- 
fendants' use  of  said  water,  as  heretofore  defin- 
ed, by  diverting  the  water  of  said  canyon  away 
from  the  defendants,  and  deprived  the  defend- 
ants of  their  right  to  use  the  same,  then  the 
defendants  would  be  entitled  to  whatever  dam- 
ages the  preponderance  of  the  evidence  shows 
they  have  sustained  on  account  of  plaintiff's  said 
diversion  of  said  water." 

The  objections  to  that  instruction  and  the  as- 
signment of  error  respecting  it  are  not  so  much 
•8  to  what  it  includes  but  as  to  what  is  omitted 
therefrom.  The  court  failed  to  instruct  the  jury 
what  quantity  of  water  respondent  was  entitled 
to  use  or  to  advise  the  jury  as  to  the  correct, 
or  any,  rule  to  guide  it  in  arriving  at  the 
net  value  of  the  crops  lost,  or  by  what  method 
it  (the  jury)  should  or  could  fix  the  real  dam- 
ages, if  any,  sustained  by  the  respondent  There 
is  no  testimony  in  the  record  as  to  the  cost  of 
labor  necessary  to  harvest  and  market  the  hay 
or  as  to  the  cost  of  harvesting  and  stacking  the 
hay  upon  the  premises.  Neither  is  there  any 
testimony  as  to  the  cost  of  cultivating  and  ir- 
rigating the  land  on  which  the  crops  were 
grown.  In  the  absence  of  some  proof  as  to  these 
facts,  there  was  nothing  before  the  court  or 
jury  by  which  the  actual  damages  sustained 
by  respondent  could  be  determined.  Had  there 
been  testimony  proving,  or  tending  to  prove, 
such  facts,  instructions  should  have  been  given 
advising  the  jury  to  consider  the  same  in  deter- 
mining the  loss  to  respondent  by  failure  of  her 
crops  to  mature  if  such  failure  was  the  result 
of  the  wrongful  taking  by  appellant  of  water  to 
which  she,  the  respondent,  was  entitled. 

[2]  Our  attention  being  more  particularly  di- 
rected to  the  question  of  the  ownership  of  the 
water  involved,  this  particular  assignment  of 
error  was  not  given  the  attention  it  should  have 
been  given  in  the  original  opinion.  We  are 
now  satisfied,  for  the  reasons  indicated,  that  the 
instruction  did  not  submit  to  the  jury  any  true 
or  correct  rule  by  which  the  damages,  if  any, 
could  have  been  determined. 

Tike  former  order  of  this  court  is  modified  to 
read  ns  follows:  The  judgment  of  the  lower 
court  is  affirmed  so  far  as  the  ownership  and 
nse  of  the  water  of  the  creek  in  question  is  con- 
cerned, but  that  part  of  the  judgment  awarding 
defendant  Daniels  damages  against  the  plaintiff 
is  reversed,  and,  as  to  that,  a  new  trial  is  grant- 
ed. Neither  party  to  recover  costs  on  this  ap- 
peal.   Rehearing  denied. 

FBTCK,  C.  J.,  and  MoCARTT  and  CORP- 
MAN,  JJ.,  concur.  THURMAN,  J.,  not  par- 
ticipating, disqualified. 


JAMES  ▼.  JENSEN.    (No.  3027.) 

(Supreme  Court  of  Utah.    July  10,  191T.    Re- 
hearing Denied  Oct  4,  1017.) 

1.  Repixvin  «=>58— Complaint— Ownebship 
amd  bloht  of  posbesbion. 
The  complaint  in  replevin,  alleging  in  the 
present  tense  ownership  and  right  of  possession, 
18  sufficient,  and  allows  proof  of  such  ownership 
and  right  as  of  the  time  of  commencement  of 
the  action;  though  action  is  commenced,  as  al- 
lowed by  Comp.  Laws  1907,  S  SSS8,  by  filing 


complaint,  and  filing^  is  a  few  days  after  the 
verification ;  that  being  the  form  of  allegation 
provided  by  section  3046  for  the  affidavit  there- 
by required  in  such  an  action.^ 

2.  Apfkai.  and   Erbob  «=9994(3),   1008(1)  — 
Review— FiNDiNos  of  Fact. 

Findings  of  fact  depending  on  the  credibil- 
ity of  witnesses  and  the  weight  given  evidence 
are  binding  on  appeal. 

3.  Appeai.  and  Ebbob  «=  1056(4)— Habmlebs 
Kbrob— Adiubsion  of  Evidence. 

The  only  question  involved  being  the  identi- 
ty of  a  steer,  which  the  court  found  on  sufficient 
evidence  belonged  to  plaintiffj  any  error  in  over- 
ruling objection  of  a  question  to  him  calling 
for  a  conclusion  was  harmless. 

Appeal  from  District  Court,  Box  Elder 
County ;  J.  "D.  Call,  Judge. 

Action  by  David  James  against  Nels  Jen- 
sen. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Ricy  H.  Jones,  of  Brigham,  for  appellant 
John  G.  Willis,  of  Ogden,  for  respondent. 

FRICK,  C.  J.  This  Is  an  action  In  replev- 
in, or  clalin  and  delivery,  as  It  Is  denominat- 
ed In  our  statute.  The  plaintiff  alleged  In 
his  complaint  that  on  "the  loth  day  of  De- 
cember, 1915,  •  •  •  plaintiff  was,  and 
still  is,  the  owner  of  ♦  •  •  one  red  steer," 
describing  the  animal  and  giving  marks  and 
brands;  that  during  the  month  aforesaid 
"the  defendant,  without  plaintiff's  consent, 
and  wrongfully,  took  said  chattel  from  the 
possession  of  the  idalntlff;"  that  the  de- 
fendant wrongfully  "withholds  and  retains 
said  chattel  from  the  iMssession  of  the  plain- 
tiff," etc.  The  prayer  for  judgment  is  in  the 
usual  form  in  such  cases.  The  defendant  an- 
swered the  complaint,  denying  the  plaintiff's 
ownership  and  right  of  possession  of  said 
steer,  and  averred  that  the  defendant  ''al- 
ways has  been  and  now  Is  the  owner,  pos- 
sessed and  entitled  to  the  possession  of  said 
steer."  A  trial  to  the  court  without  a  Jury 
resulted  In  finding^  of  fact,  conclusions  of 
law,  and  Judgment  In  favor  of  the  plaintiff, 
and  the  defendant  appeals. 

[1]  The  complaint  was  verified  <m  the  10th 
day  of  January,  1916,  but  was  not  filed  until 
the  2l8t  day  of  said  month.  No  demurrer  or 
other  objection  was  Interposed  to  the  suffi- 
ciency of  the  complaint  In  the  court  below, 
but  it  is  contoided  In  this  court  that  the  com- 
plaint Is  fatally  defective,  In  that  it  does 
not  Appear  tfaerefrom  that  the  plaintiff  was 
the  owner,  nor  that  lie  was  entitled  to  the 
possession  of  the  steer  in  question  at  the 
time  tha.  action  was  commenced.  In  support 
of  the  contention  counsel  for  defendant  cites 
Savings  Bank  v.  Peterson,  80  Utah,  475,  86 
Pac.  414,  116  Am.  St  Rep.  862,  Chambers  v. 
Emery,  36  Utah,  380, 103  Pac.  1081,  Ann.  Cas. 
1012a,  332,  Afflerbach  v.  McOovem,  70  Cal. 
268,  21  Pac.  837,  Frederidfes  v.  Tracy,  98  Cal. 
668,  33  Pac.  750,  and  some  other  cases  which 
It   is   not   necessary   to   specially    mention 

>  Savings  Bank  v.  Peterson,  30  Utah,  476,  86  Pac 
♦14.  116  Am.  St.  Rep,  862;  Chambers  V,  Emery,  31 
rfeab,  380,  103  Pac.  1081,  Attn.  Cas.  1912A.^te2. 
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here,  since  the  other  cases  referred  to  do  not 
discuss  nor  pass  upon  the  question  of  plead- 
ing. In  all  of  the  cases  we  have  dted  It  was 
held  that  a  complaint  which  merely  alleges 
that  the  plaintiff  was  the  owner  and  oititled 
to  possession  of  the  property  involved  in  an 
action  at  some  date  prior  to  the  commence- 
ment of  the  action  is  fatally  defective  in  sub- 
stance, and  states  no  cause  of  action.  That 
is,  an  allegation  of  ownership  and  right  of 
I>osscssian  in  the  past  tense  is  insufficient. 
Defendant's  counsel  contends  that  the  cases 
before  cited  contr(ri  the  case  at  bar. 

It  must  be  conceded  that  the  only  distinc- 
tion between  the  two  Utah  cases  dted  by 
counsel,  and  this  case  is  that  in  this  case  it  is 
alleged  that  the  plaintiff,  on  a  prior  date 
named,  was,  and  that  he  still  is,  the  owner, 
eta  That  is  in  the  case  at  bar,  ownership 
arid  right  of  possession  are  alleged  in  both 
the  past  and  present  tenses,  while  in  the 
cited  cases  ownership  and  right  of  possession 
were  alleged  only  In  the  past  tense.  The 
complaint  in  this  case  was,  however,  not  filed 
until  the  second  day  after  it  was  verified, 
and  hepce  It  is  contended  that  ownership  and 
right  of  possession  are  not  alleged  as  of  the 
time  the  action  was  commenced.  In  view, 
therefore^  tliat  the  allegation  of  ownership 
and  right  of  possession  is  in  the  present 
tense,  it  follows  that  if  the  complaint  had 
been  filed  on  the  day  it  was  verified,  the  ob- 
jection urged  against  it  would  necessarily 
have  to  f alL  In  view,  however,  that  the  com- 
plaint was  not  filed  until  two  days  after  It 
was  prepared  and  verified,  defendant's  coun- 
sel contends  that  the  action  was  not  com- 
menced until  the  complaint  was  filed,  and 
hence  there  is  no  allegation  of  plainttCTs 
ownership  and  right  of  possession  on  the 
day  the  action  was  commenced.  We  remark 
that  in  this  lurisNliction  an  action  may  be 
coinnienced  in  two  ways..  Comp.  Laws  1907, 
S  2938,  reads: 

"A  civil  action  may  be  commenced  by  the  fil- 
ing of  a  complaint  with  tbe  clerk  of  the  court 
in  which  the  action  is  brought  or  by  the  service 
of  a  summons." 

If  an  action  be  commenced  by  the  service 
of  a  summons,  then,  in  order  to  maintain  the 
action,  the  complaint  must  be  filed  within 
ten  days  after  the  service  is  made.  Section 
2946.  Upon  the  other  liand,  if  an  action  la 
commenced  by  filing  a  complaint,  the  sum- 
mcms,  in  order  to  continue  the  action  in 
force,  must  be  served  within  three  months 
after  the  filing  of  the  complaint  It.does  not 
necessarily  follow,  therefore,  that,  because 
a  plaintiff  alleges  in  his  complaint  that  he 
was  the  owner  of  certain  property  on  a  date 
prior  to  the  day  the  complaint  was  filed,  he 
does  not  allege  ownership  at  the  time  the  ac- 
tion was  commence>d.  Merely  to  follow  tbe 
letter  of  the  complaint  may  lead  to  serious 
error.  Tbe  fact  that  actions  may  be  com- 
menced in  two  ways  was  apparently  over- 
looked when  the  two  Utah  cases  were  decid- 
ed, but  firom  an  examiuatiou  of  the  records 


in  those  cases  it  seems  the  actions  were  com- 
menced by  the  filing  of  a  complaint,  the  alle- 
gations of  whidi  are  in  the  past  tense. 

Although  tltis  action  was  commenced  by 
the  filing  of  a  complaint  two  days  after  the 
same  was  verified,  yet  we  think  that,  in  view 
that  the  allegation  of  ownership  and  right 
of  possession  is  in  the  present  tense,  the  com- 
plaint is  sufficient  to  withstand  a  general  de- 
murrer, and  therefore  sufficient  after  Judg- 
ment. The  allegation  in  the  complaint  is 
that  the  plaintiff,  on  a  day  named,  was.  and 
that  "he  still  is,  the  owner,"  etc.  We  thus 
have  an  allegation  in  the  present  tense  whicb 
is  clearly  to  the  effect  that  plaintiff  v^as  tbe 
owner  when  the  complaint  was  prepared 
and  verified  on  the  Idth  day  of  January. 
1916.  The  complaint  was,  however,  not  filed 
until  the  second  day  thereafter.  If,  there- 
fore, it  be  necessary  to  allege  ownership  and 
right  of  possession  on  the  precise  day  on 
which  the  action  is  commenced,  then  a  plain- 
tiff who  lives  some  distance  from  the  county 
seat,  as  may  be  the  case,  cannot  verify  hia 
compIatDt  at  home  unless  he  can  arrange  to 
file  it  on  the  same  day.  We  take  Judicial 
notice  of  the  territorial  extent  of  Box  Elder 
county,  where  the  action  was  commenced. 
We  also  take  like  notice  of  the  usual  means 
of  transportation  and  travel  in  said  county, 
and  hence  we  know  that  it  would  be  impoe^ 
sible  to  verify  a  complaint  in  many  parts  ot 
the  county  and  file  the  same  on  the  day  it 
is  verified.  What  is  true  in  that  respect  of 
Box  Elder  county  is  likewise  true  of  many 
other  counties  in  this  state.  In  commencing  a 
claim  and  delivery  action,  a  plaintiff  who 
lives  at  a  distance  from  the  county  seat  would 
thus,  of  necessity,  have  to  go  there  before 
verifying  his  complaint,  or  would  have  to 
commence  the  action  by  service  of  summons, 
or  make  the  awkward,  and  often  imp  ssible. 
allegation  that  he  will  continue  to  be  the 
owner  and  will  continue  to  be  entitled  to  the 
possession  of  the  property  in  question  at  the 
time  the  complaint  will  be  filed,  something  no 
other  plaintiff  is  required  to  do  in  any  other 
kind  of  an  action  where  ownership  is  not 
only  a  material,  but  is  the  controlling,  issue 
in  the  case.  Why  is  it  not  sufiicient  to  allege 
ownership  and  right  of  possession  in  the 
present  tense  in  claim  and  delivery  actions 
if  tbe  complaint  is  filed  in  due  course,  as  in 
other  cases?  Sui^cse  a  plaintiff  alleges  in 
his  complaint  that  he  is  the  owner  and  is  m- 
titled  to  the  possession  of  the  chattels  in  ques- 
tion, is  that  not  a  sufficient  allegation  of  own- 
ership and  right  of  poesessioa  to  admit  evi- 
dence in  support  of  that  allegation?  The  au- 
thorities universally  hold  that  the  allegatlm 
of  ownership  and  right  of  possession  in  the 
present  tense  is  sufficient.  Cobbey  on  Re- 
plevin (2d  Ed.)  I  531.  An  examination  of  the 
form  l>ooks  also  discloses  that  there  is  no 
other  form  of  allegation  respecting  ownership 
and  right  of  possession  in  rei^evin  actions 
than  the  allegation  in  the  present  tense.    Dm 
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qn«8Hon,  therefore,  aocordinK  to  tbe  Oal- 
ifomia  rule,  is  not  so  mnch  a  queatlon  re- 
specting the  Buffldoicy  ot  the  allegation  of 
ownership  and  right  of  possession  as  it  Is 
the  commenoement  of  an  action. 

In  the  first  case  dted  from  the  Sopreme 
Court  of  California,  Afflerbach  v.  McQovem, 
79  Cal.  268,  21  Paa  837,  the  complaint  was 
not  filed  nntll  more  than  four  years  had 
elapsed  after  it  was  vwlfled.  What  was 
said  in  that  case  was  therefore  said  In  the 
light  of  the  facts  there  presented.  No  <«e 
will  contend  that  a  lapse  of  more  than  four 
years  between  the  time  when  the  allegation 
of  ownership  (whldi  allegation  wbb  in  the 
past  tense  in  that  case)  was  made  and  the 
time  of  filing  the  complaint  was  not  beyond  the 
bounds  of  reason.  In  the  case  of  Frederidcs 
T.  Tracy,  98  C5aL  6B8,  38  Pac.  750,  It  was,  how- 
ever, held  that  the  same  rule  applied  to  a 
case  where  the  complaint  was  filed  the  sec- 
ond day  after  It  was  verified.  In  that  case 
the  allegation  of  ownership  and  right  of  poe- 
sesslon  was,  however,  also  In  the  past  tense, 
and  not  in  the  present  tense.  As  before  stat- 
ed, the  real  question  is,  when  was  the  action 
commenced?  rather  than  the  sufllciency  of 
allegation.  For  example,  although  ownership 
an'd  right  of  possession  are  alleged  in  the 
past  tense,  yet  If  the  complaint  Is  filed  on 
the  same  day  it  Is  verified,  and  ownership  and 
right  of  possession  are  alleged  as  of  that  day, 
no  one  would  contend  that  the  allegation  was 
not  sufficient,  or  that  the  complaint  did  not 
state  a  cause  of  action.  If,  hoiwever,  the 
complaint,  for  some  unavoidable  reason,  can- 
not be  filed  until  the  day  following  Its  verifi- 
cation, or  not  for  a  few  days  thereafter,  al- 
though the  allegation  of  ownership  and  right 
of  possession  Is  in  the  present  tense,  the 
complaint  fails  to  state  a  cause  of  action. 
This  certainly  presents  an  anomaly  in  plead- 
ing. It  Is  pertinent  to  Inquire,  therefore, 
what  is  a  proper  test  to  determine  whether 
the  facts  alleged  are  snfflclent  to  permit 
plalntlft  to  prove  a  good  cause  of  action. 

The  universal  test  In  that  regard  is  wheth- 
er the  evidence  that  Is  relevant  to  the  Is- 
sues, if  believed,  entitles  the  plalntlft  to  the 
relief  prayed  for  In  the  complaint,  or  any 
relief.  In  other  words,  the  test  Is  whether 
the  evidence  that  Is  admissible  in  support  of 
the  allegations  of  the  complaint  entitles  the 
plalntlfl"  to  Judgment  Now  why  is  it  that  in 
case  ownership  and  right  of  possession  are 
stated  In  the  present  tense  in  a  complaint 
which  is  not  filed  on  the  same  day  it  is  veri- 
fied, but  is  filed  within  two  or  ten  days  there- 
after, the  plaintUf  cannot  prove  that  he  was 
the  owner  and  had  the  right  of  possession  on 
the  day  the  comi;Aalnt  was  filed?  That  is, 
irhy  can  he  not  prove  that  the  ownership 
and  right  of  possession  were  in  him  on  the 
day  the  complaint  was  filed,  and  continued 
BO  to  be  until  the  day  of  trial?  True,  he  need 
not  prove  ownership  and  right  of  possession 
on  a  day  anterior  to  the  day  the  action  was 


commenced,  although  he  oould  do  so  under' 
an  allegation  of  ownership  and  right  of  pos- 
session In)  the  present  toise.  Moreover,  uu' 
der  such  an  allegation,  evidence  that  the  own- 
ership and  right  of  possession  were  in  plain- 
tiff when  the  action  was  oommenced  would 
be  relevant,  and  would  be  in  direct  support 
of  the  allegation  of  ownership  and  right 
of  possession,  and  so  would  the  evidence 
that  ownership  and  right  of  possession  con- 
tinned  In  the  plalntifC  at  the  time  of  trial,  al- 
tliough  the  latter  evidence  might  not  be  ma- 
terial. There  is,  hoiwever,  a  vast  difference 
between  Irrelevant  and  Immaterial  evidence 
respecting  an  issue.  Logically,  and  accord' 
Ing  to  fundamental  prindplee,  therefore,  the 
allegaticm  of  ownership  and  right  of  posses- 
sion In  the  present  tense  In  a  complaint 
should  admit  evidence  of  such  ownership 
and  right  of  possession  at  the  time  the  action 
was  commenced  in  replevin  cases  If,  as  in 
other  cases,  the  action  Is  conuitenced  In  due 
course  after  the  complaint  wals  verltied.  If, 
now,  we  pause  for  a  moment  to  examine  the 
essentials  which,  under  Oomp.  Laws  1907,  { 
3046,  are  required  to  be  stated  in  an  affida- 
vit which  must  be  filed,  and  which  Is  Juris- 
dictional (Cobbey,  Replevin,  U  626-529),  we 
arrive  at  the  same  result.  That  sectlcHi  pro- 
vides that  ownership  and  right  of  possession 
must  be  alleged  in  the  present  tense;  that 
is,  the  statute  provides  that  the  t^lntUT 
must  allege  that  be  "is  the  owner,"  etc.,  and 
that  be  "is  entitled  to  the  possession"  of  the 
property  In  question.  Nothing  is  contained 
in  that  section,  nor  in  any  other,  that  unless 
4he  affidavit  is  filed  on  the  very  day  It  was 
verified  it,  for  that  reason.  Is  Insufficient. 
Indeed,  such  a  holding  would  seem  most  nov- 
el, tf  not  absurd.  If,  therefore,  the  cases 
heretofore  dedded  by  this  court  shall  be  con- 
strued as  counsel  construes  them,  uamdy, 
that  although  ownership  and  right  of  pos- 
session are  alleged  In  the  present  ten^e,  yet, 
if  the  complaint  be  not  filed  on  the  day  It  is 
verified.  If  the  action  be  not  commenced  on 
that  day,  the  complaint  is  defective  in  sub- 
stance, and  the  plaintiff  may  not  prove  own- 
ership and  right  of  possession  on  any  day 
after  thq  complaint  is  filed  or  the  action  Is 
commenced,  then.  In  our  Judgment,  those 
cases  lay  down  a  rule  which  is  not  only  too 
strict,  but  is  likewise  unsound.  In  that  evi- 
dence of  ownership  and  right  of  possession 
is  excluded  uoUcss  It  relates  to  the  very  day 
the  complaint  is  filed  or  the  action  is  com- 
menced. Assuming  counsel's  construction 
of  the  two  Utoh  cases  to  be  correct — and 
prima  fade  at  least  such  is  the  case — the 
rule  there  laid  down  should  not,  except  for 
oogiHit  reasons,  be  disregarded.  If  a  depar- 
ture from  the  rule^  in  view  that  it  has  exist- 
ed In  thlsi  Jnrtedlction  for  scHue  time,  affect- 
ed, or  might  affect,  prc^erty  or  other  valuable 
rights,  or  if  It  contravened  some  fundamen- 
tal principle,  or  might  produce  Injustice  by 
misleading  the  bar,  we  should  hesitate  long 


Digitized  by 


Google 


830 


187  PACIFIC  REPORTBB 


(Dtab 


before  departing  from  It,  bowever  barsh  It 
might  seem  to  be.  The  rule,  however,  merely 
aitects  a  gnestlon  of  practice  or  procedure, 
and  to  change  it  cannot  mislead,  much  less 
harm,  any  lawyer  or  any  whom  he  might 
r^resent.  While,  no  doubt,  the  adherence 
to  former  de<dsion8,  or  rules  laid  down  in 
those  decisions,  is  a  Judicial  virtue,  it,  lllce 
many  other  virtues,  if  too  rigidly  eolorced, 
may  easily  transcend  into  a  vice.  In  this 
connection  we  remark  that  we  are  impressed 
with  what  Is  said  by  Mr.  Justice  Field  in 
the  case  of  Barden  v.  Northern  Pacitlc  Bail- 
way,  l&i  U.  <3.  at  page  322,  14  Sup.  Ct.  at 
page  1036,  38  L.  £d.  992,  where,  in  meeting 
a  similar  situation,  it  is  said: 

"It  is  more  important  that  the  court  should 
be  right  upon  later  and  more  elaborate  consid- 
eration of  the  cases  than  consistent  with  previ- 
ous declarations.  Those  doctrines  only  will 
eventually  stand  which  bear  the  strictest  exam- 
ination and  the  test  of  experience." 

We  are  all  of  one  mind  that  the  rule 
promulgated  by  the  Supreme  Court  of  Cali- 
fornia, and  followed  by  this  court,  la  un- 
necessarily strict,  and  while  it  protects  no 
rights,  It  may  easily  produce  wrong  and  in- 
justice, and  will,  in  many  instances,  neces- 
sarily in^ose  both  public  and  private  incon- 
venience and  expense.  We  therefore  hold 
that  In  case  ownership  and  right  of  possession 
of  the  property  in  question  Is  averred  in  the 
present  tense  in  a  complaint,  the  plaintiff 
may  prove  such  ownership  and  right  of  pos- 
session, although  the  complaint  was  not  filed 
on  the  day  It  was  verified  if  filed  in  due 
course  thereafter.  In  other  words,  that 
where  In  a  dalm  and  delivery  action,  owner' 
ship  is  alleged  in  the  present  tense,  it  may  be 
proved,  as  in  other  cases  where  ownership  is 
a  controlling  issue.  The  decisions  in  the  cas- 
es of  Savings  Bank  v.  Peterson,  supra,  and 
Chambers  v.  Emery,  snpra,  so  far  as  they  are 
r^ugqant  to,  or  in  conflict  with,  the  views 
herein  expressed  are  hereby  overruled. 

[2]  The  defendant,  however,  also  insists 
that  the  court  erred  in  its  findings,  and  that 
the  findings  on  certain  material  questions, 
in  the  language  of  bis  counsel,  "are  not  sus- 
tained by  and  are  contrary  to  the  great 
weight  of  the  evidence."  It  is  not  contended, 
nor  could  it  be  in  view  of  the  evidence  con- 
tained in  the  record,  that  there  is  no  evidence 
to  sustain  the  court's  findings.  Indeed,  de- 
fendant's counsel  in  his  brief  Insists  that 
under  the  evidence  there  are  18  reasons  why 
the  findings  should  have  been  In  his  favor, 
while  there  are  but  9  why  plaintiff  should  have 
prevailed.  The  trial  court,  whose  province  it 
was  to  weigh  the  evidence  and  to  pass  on 
the  credibility  of  the  witnesses,  concluded 
that  plalntm's  9  reasons  should  prevail 
rather  than  defraidant's  18^  and  we  are 
bound  by  the  court's  concluBion  la  that  re- 
^ril 

[3]  It  is  also  urged  that  the  court  erred  in 
permitting  plaintiff  to  answor  the  following: 


"State  whether  or  not  that  is  the  same 
steer  that  you  pnrdiased  tiota  Mr.  Palmer." 
The  objection  interposed,  and  now  urged.  Is 
that  the  question  calls  for  "the  conclusion  of 
the  witness."  The  court  oyerruled  the  objec- 
tion, and  the  witness  answered  in  the  aflkm- 
ative.  Let  it  be  assumed  that  counsel  Is 
right  in  his  contention,  yet,  in  view  of  the 
whole  record,  and  inasmuch  as  the  case  was 
tried  to  the  court,  no  prejudicial  error  result- 
ed, nor  could  result,  from  the  ruling  of  the 
court  We  rentirk  that  the  only  question  in- 
volved was  the  identity  of  a  certain  steer. 
Both  parties  claimed  the  steer  In  question, 
and  the  court  found  upon  sufficient  evidence 
that  the  steer  belonged  to  the  plaintiff,  and 
not  to  the  defendant,  and,  so  far  as  we  are 
concerned,  that  finding  must  prevail. 

The  Judgment  is  therefore  afilrmed.    Plain- 
tiff to  recover  costs. 

Mccarty,  oorfman,  xhurman.  and 

OIDEON,  JJ.,  ooncnr. 


PRATT    V.     AMAI/3AMATED    ASSTf    OF 

STREET  AND  ELECTRIC  RT.  BM- 

PLOYfiS  OF  AMERICA  et  aL 

(No.  2949.) 

(Supreme  (3ourt  of  Utah.     May  8,  1917. 
Rehearing  Denied  Oct  4,  1917.) 

1,  Tkase  Unions  i8..,j1    ExpuiaiON  of  Mxit- 

BEB— RtOHTS. 

An  expelled  member  of  an  unincorporated 
association  of  electric  railway  employes  was 
only  entitled  to  a  hearing  in  accordance  with 
the  laws  and  rules  of  the  association. 

2.  Tbade  Unions  c-il    EbcptrraioN  of  Mkk- 

BER— NECXSSITT  OF  NOTICE. 

The  expulsion  of  a  member  of  trade  asso- 
ciation without  notice  or  opportunity  to  be  heard 
la  void. 

8.  Tbase  Unions  «=»4— ExprrLSiOK  of  Meu- 
BEB— Review  by  Coubt. 

Where  plaintiff  was  not  expelled  from  a 
trade  association  nor  condemned  without  a 
hearing,  but  his  appeal  after  being  denied  ad- 
mission to  one  local  order  upon  transfer  from 
another  was  not  taken  up  owing  to  member's 
honest  opinion  that  he  was  not  entitled  to  ap- 
peal, the  court  will  not  review  and  annul  offi- 
cers acts  relating  to  plaintiff. 

4.  Tradb  Unions  «=»4— Acts  of  Offioebs— 
Review  bt  Coubt. 
Courts  are  not  authorised  to  review  rulings 
of  regular  constituted  officers  of  a  trade  associa- 
tion, relating  to  its  internal  affairs,  and  hence 
would  not  interpret  constitutional  provision,  it 
being  the  officers'  duty  to  construe  such  provi- 
sions,  and  the  fact  that  different  officers  ar- 
rived at  different  conclusions  was  immateiiaL 
6.  Tbadk   Unions   *=>9— Reihbtaxi:iiewt   op 
Expelled  Membeb— -Action  Aoainbt  Un- 
ion. 
Mandamus  will  not  lie  to  compel  reinstate- 
ment of  an  expelled  member  of  a  tradt>  associa- 
tion where,  owing  to  nonresidence  of  defend- 
ants, the  decree  could  not  be  enforced. 

Appeal   from   District  Court,    Salt    Lake 
County;  F.  C.  Loofbourow,  Judge. 
Mandamus  by  Clarence  O.  Pratt  against 
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the  Amalgamated  Association  of  Street  and 
Electric  Railway  Employes  of  America  and 
others.  Petition  dismissed,  and  petitioner 
appeals.    Affirmed. 

Uarloneanz,  Stott  &  Beck  and  Powers  & 
Biter,  all  of  Salt  Lake  City,  for  appellant 
King,  Nlbley  &  Famsworth,  of  Salt  Lake 
City,  for  respondents. 

FRICK,  C.  J.  The  plaintiff  commenced 
this  proceeding  to  compel  the  defendants  as 
the  "officers,  the  executive  board  and  the 
executive  council  of  the  Amalgamated  As- 
sociation of  Street  and  Electric  (Railway 
Employes  ot  America,"  a  voluntary  associa- 
tion, to  reinstate  him  as  a  member  of  said 
association,  and  also  as  a  member  of  one  of 
the  local  divisions  of  said  association,  and  to 
restore  him  to  all  of  his  rights  in  the  asso- 
datioo.  The  complaint,  with  attached  ex- 
hibits, covers  40  pages  of  the  printed  abstract, 
and  thus  is  too  voluminous  to  be  Inserted  in 
this  opinion.  We  can  do  no  more,  therefore, 
than  to  make  a  brief  outline  of  the  allega- 
tions contained  in  the  pleadings. 

In  the  complaint  It  is  in  substance  alleged 
that  the  defendants  named  in  the  caption 
constituted  thei  officers,  etc.,  of  the  Amalga- 
mated Association  of  Street  and  Electric 
Railway  Employes  of  America,  hereinafter 
called  association;  th;Bt  the  plaintiff  la  a 
member  of  said  association,  and  that  the 
same  Is  a  voluntary  unincorporated  asso- 
ciation having  Its  principal  office  and  place 
of  business  at  I>etrolt,  M1(A. ;  that  It  had 
under  its  control  subsidiary  associations, 
or  what  are  hereinafter  called  local  divisions, 
in  the  various  states  of  the  United  States, 
and  tn  Canada;  that  the  plaintiff  formerly 
was  a  member  of  Local  Division  No.  6  of  said 
association,  located  at  Cleveland.  Ohio,  and 
that  he  thereafter,  in  due  coarse,  became  a 
member  at  Detroit,  Mich.,  and  thereby  con- 
tinued his  membership  in  good  standing  in 
said  association;  that  he  thereafter,  in 
May,  1901,  was  elected  a  member  of  the 
general  executive  board  of  said  association 
and  was,  at  each  general  election  thereafter 
held,  re-elected  to  said  position  nntil  1911; 
that  In  September,  1911,  desiring  to  become 
a  member  of  Local  Division  No.  477  of  Phila- 
delphia, he  in  accordance  with  the  constitu- 
tion and  laws  of  said  association,  applied 
for  and  received  a  withdrawal  card  which 
gave  him  the  right  to  become  a  member  of 
said  local  division,  and  he  accordingly  was 
accepted  and  became  a  member  thereof,  and 
thereafter,  continued  to  be,  and  now  Is,  a 
member  in  good  standing  of  said  Local  Di- 
vision No.  477;  that  In  order  to  permit  the 
plaintiff  to  be  admitted  into  said  local  divi- 
sion and  to  make  him  eligible  to  hold  the 
position  of  business  agent,  the  by-laws  of  said 
local  division  were  suspended,  and  that  a 
protest  was  ffied  against  plaintiff's  election 
as  a  member  of  said  division  and  to  the 
position  aforesaid  by  the  secretary-treasurer 


of  said  Local  Division  No.  477 ;  that  In  De- 
cember, 1011,  the  president  of  said  associa- 
tion attemipted  to  suspend  said  Local  Dlvl- 
sioa  No.  477;  that  without  a  hearing  on 
said  protest  the  executive  board  of  said  as- 
8oclatl<m  ruled  that  plaintiff  was  not  eligible 
to  hold  said  po8itI<xi  of  business  agent,  and 
held  that  the  by-laws  aforesaid  should  not 
have  'been  suspended,  and  should  not  be,  ex> 
cept  In  extreme  cases;  that  plaintiff  compiled 
with  the  ruling  of  said  executive  board  and 
withdrew  from  said  position  of  business 
agent,  but  both  the  plaintiff  and  said  Locat 
Division  No.  477  gave  notice  that  they  ap- 
pealed from  the  ruling  of  said  executive 
board,  stating  the  grounds  for  their  appeal ; 
that  the  next  biennial  general  convention 
of  said  association  was  held  at  Salt  Lake- 
City,  Utah,  from  September  8,  to  September 
17,  Inclusive,  1913,  at  which  meeting  the  de- 
fendants concealed  and  suppressed  said  no- 
tice of  appeal  and  thus  arbitrarily  prevented 
said  convention  from  considering  the  same, 
and  said  defendants  refused  to  give  plaintiff 
and  the  members  of  said  Local  Division  No> 
477  a  hearing  on  said  appeal;  that  no  charg- 
es had  ever  been  preferred  against  the  plain- 
tiff, and  that  he  demanded  that  charges  be 
preferred  against  him,  and  that  he  be  given 
a  hearing  upon  the  decision  of  said  executive 
board  whereby  he  was  declared  to  be  ineli- 
gible to  membership  In  said  Local  Division 
No.  477,  and  to  the  position  aforesaid,  and 
that  said  decision  be  rescinded ;  that  under 
the  laws  and  the  c<wstltutloD  of  said  as- 
sociation plaintiff.  If  in  good  standing,  is  en- 
titled to  sick,  funeral,  and  other  benefits  of 
the  aggregate  value  of  |1,000  from  the  funds 
of  said  association ;  that  the  plaintiff  has 
been  arbitrarily  and  Illegally  deprived  of  the 
right  of  receiving  said  benefits,  and  that  he 
has  been  denied  a  hearing  upon  all  questions' 
Involved  on  said  appeal.  Other  similar 
grievances  are  alleged  In  the  complaint,  but 
nothing  could  be  gained  by  going  Into  fur- 
ther detail  regarding  those  allegations. 

Upon  substantially  the  foregoing  allega- 
tions the  district  court  of  Salt  Lake  county 
issued  an  alternative  writ  of  mandate  re- 
quiring the  defendants  to  comply  with  the 
matters  stated  In  the  writ  or  to  show  cause 
by  a  time  fixed  why  they  did  not  do  so. 
Motions  to  quash  the  writ  and  demurrers 
were  ffied  thereto,  all  of  which  were  over- 
ruled, and  the  defendants  filed  their  Joint 
answer  to  the  complaint.  It  must  suffice 
to  say  that  while  the  defendants  admitted 
many  of  the  allegations  of  the  complaint,  yet 
they  denied  all  wrongs  attributed  to  them  and 
all  the  rights  claimed  by  the  plaintiff,  and  af- 
firmatively averred  that  the  plaintiff  was 
without  right  to  make  the  claims  set  forth 
In  the  complaint;  that  all  the  matters  set 
forth  In  the  complaint  had  been  adjudicated 
in  a  former  proceeding  tn  the  courts  of  Penn- 
sylvania; that  another  action  Involving  the 
same  questions  presented  in  this  i^oceeding 
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was  now  pending  In  Hie  state  coarts  of  Penn- 
sylvania ;  that  the  district  court  was  with- 
out jurisdiction ;  that  the  plaintiff  unlaw- 
fully, and  without  being  quallfled  to  become 
such  member,  attempted  to  become  a  mem- 
ber of  said  Local  Division  No.  477,  and  that 
by  reason  of  his  wrongful  acts  he  "became 
excommunicated  from  and  severed  all  rela- 
tions with  said  association." 

While,  as  before  stated,  the  case  originated 
as  a  mandamus  proceeding  and  an  alternative 
writ  was  duly  Issued,  to  which  the  defend- 
ants responded,  yet  the  case  was  ultimately 
tried  as  an  equitable  proceeding;.  The  plain- 
tiff, in  support  of  the  allegations  of  his  com- 
plaint, produced  a  large  mass  of  evidence, 
documentary  and  otherwise,  all  of  which  he 
presents  to  this  court  in  hla  bill  of  exceptions, 
consisting  of  between  700  and  800  closely 
typewritten  pages.  It  Is  not  possible  to  state 
or  to  review  the  evidence  without  extending 
this  opinion  beyond  all  reasonable  limits. 
It  is,  however,  not  necessary  to  do  so  for  the 
purposes  of  this  decision.  When  plaintiff 
rested  his  case  the  defendants  moved  the 
court  for  a  nonstdt  and  dismissal  of  the 
complaint.  The  court  granted  the  motion 
•nd  entered  Judgment  dismissing  the  com- 
plaint, from  which  judgment  plaintiff  pros- 
ecutes this  appeal.  While  plaintiff's  counsel 
originally  assigned  a  large  number  of  er- 
rors, yet,  in  their  printed  brief,  they  have 
only  argued  the  general  proposition  that  the 
court  erred  in  dismissing  the  complaint  and 
In  not  requiring  the  defendants,  as  the  officers 
of  said  association,  to  reinstate  the  plaintiff 
as  a  member  thereof  and  as  a  member  of 
Local  tMvlslon  No.  477.  The  trial  court,  in 
disposing  of  the  case,  filed  a  written  opinion, 
which  is  made  a  part  of  the  record.  In  view 
that  the  trial  court,  in  that  opinion,  fully  re- 
flects the  gist  of  the  evidence  and  covers 
what  we  deem  the  real  questions  In  the  case, 
we  take  the  liberty  of  Inserting  that  opinion 
in  full.    It  reads: 

"Throughout  the  trial  of  this  case  the  court 
has  considered  very  carefully  the  nature  of  the 
cause  of  action  set  out  in  the  amended  com- 
plaint upon  which  the  case  is  being  tried,  and  it 
seems  to  the  court  that  the  underlying  principle 
of  the  complaint  is  this:  That  the  plaintiff 
claims  that  the  international  officers  did  not 
have  power  to  do  certain  things,  that  is,  to  sus- 
pend the  Philadelphia  Local  No.  477,  and  to 
pass  upon  the  eligibility  of  Mr.  Pratt  to  hold 
office  in  that  local  and  his  qualifications  to  be  a 
member  of  that  local.  If  the  international  of- 
ficers had  power  in  these  matters  and  exercised 
it  in  good  faith,  I  take  it  the  plaintiff  has  no 
right  to  complain.  The  plaintiff  is  bound,  if  he 
is  a  member  of  this  association,  by  all  the  by- 
laws and  by  the  constitution  of  the  amalgamated 
association ;  and  if  the  board,  or  if  the  interna- 
tional officers  acted  not  in  good  faith,  he  would 
have  a  right  to  complain  of  such  arbitrary  ac- 
tion on  their  part. 

"Now,  in  the  first  place,  the  court  is  of  the 
opinion  that  the  international  board  did  have 
power,  expressly  given  it  in  conjunction  with 
the  international  president,  to  rule  upon  all 
questions  of  law,  the  manner  of  construction  of 
the  laws  of  the  association,  ani  did  have  power 


to  suspend  locals  expressly  given'  it  by  this 
constitution  and  these  by-laws. 

"Then,  in  the  second  place,  the  court  comes 
to  the  question  df  whether  or  not  this  power 
was  exercised  arbitrarily  and  not  in  good  faith. 
The  court  finds  no  reason  to  conclude,  from 
the  evidence  of  the  plaintiff  and  the  plaintiff's 
case,  that  the  officers  did  not  act  in  good  faith. 
The  power  given  these  international  officers  is 
quite  arbitrary.  I  have.no  doubt  it  is  neces- 
sary, to  the  successful  maintenance  of  an  or- 
ganization of  this  sort,  that  the  international 
officers  should  have  very  great  power,  and,  cer- 
tainly, very  great  power  is  conferred  upon  the 
international  officers  by  the  constitution  of  this 
association ;  but  there  is  nothing  in  the  evi- 
dence in  this  case  that  indicates  that  the  pow- 
er was  exercised  not  in  good  faith. 

"And,  further,  the  court  is  of  the  opinion 
that  when  this  withdrawal  card  was  given  Mr. 
Pratt  from  the  Detroit  office  that  he  then  ceased 
to  be  a  member  of  the  amalgamated  association. 
The  card  itself  so  states,  and  I  think  that  is 
tjie  only  conclusion  that  can  be  drawn  from 
section  125  of  the  constitution.  If  he  desires 
to  use  that  card  in  going  into  some  local  of  the 
amalgamated  association,  it  takes  the  place  of  an 
application;  and  upon  filing  that  withdrawal 
card  with  a  local  division,  he  thereby  makes 
application  for  membership,  as  I  understand 
these  by-laws  and  this  constitution.  Then  ho 
must  comply  with  all  the  requirements  of_  the 
constitution  and  by-laws  before  be  is  entitled 
to  membership.  That  is  to  say,  he  must  be 
working  at  the  occupation,  and  if  the  withdraw- 
al card  comes  from  the  Detroit  office,  the  fact 
of  his  application  must  be  referred  to  the  De- 
troit office. 

"The  court  is  of  the  opinion  that  Mr.  Pratt 
never  did  become  a  member  of  the  Philadelphia 
Local  No.  477  of  the  amalgamated  association. 
He  made  application  for  membership  in  that 
local  by  filing  his  withdrawal  card  there;  and 
it  is  true  that  a  card,  or  that  several  worUn^ 
cards  were  issued  to  him  for  succesrave  months 
following  the  filing  of  his  withdrawal  card  as 
an  application  for  membership  in  that  locaL 
Those  working  cards  would  be  prima  fade  evi- 
dence of  membership  in  the  association;  bat 
the  fact  of  membership  is  contested  and  must  be 
tried  out  upon  all  the  facts  and  all  the  circum- 
.  stances  surrounding  the  transaction  itself  as 
disclosed  by  the  evidence  and  in  the  light  of 
the  constitution  and  by-laws  of  the  association: 
and  they  expressly  provide  that  the  applicant 
is  not  eligible  for  membership  in  the  local  un- 
less he  is  working  at  the  occupation  and.  when 
the  withdrawal  card  comes  from  the  Detroit 
office,  until  the  application  is  referred  to  the 
Detroit  office  and  a  satisfactory  reply  is  receiv- 
ed from  the  Detroit  office,  whereupon  the  mem- 
ber's application  may  be  accepted  by  the  local 
division.  The  conclusion  of  the  court  is  that 
Mr.  Pratt  is  not  a  member  and  never  was  a 
member  of  the  Philadelphia  Local  of  this  asso- 
ciation, No.  477.  It  follows,  from  the  views  of 
the  court  herein  expressed,  that  the  internation- 
al officers  were  entirely  justified,  under  the  con- 
stitution and  by-laws  of  the  amalgamated  as- 
sociation, in  ruling  as  they  did  that  Mr.  Pratt 
WHS  not  qualified  for  membership  in  the  Local 
Division  No.  477. 

"The  court  is  further  of  the  opinion  that  the 
international  officers  had  power  to  suspend  that 
local  and  that  they  did  suspend  the  local  as 
set  out  in  the  pleadings,  and  that  all  those  per- 
sons who  were  then  members  of  that  local 
ceased  at  that  time  to  be  members  of  the  local. 
Local  No.  477  was  shortly  afterwards  reinstated 
upon  the  petition  of  a  large  number  of  the  sus- 
pended members,  and  arrangements  were  made 
that  these  members  who  had  been  s&spended 
could  come  back  Into  membership,  with  their 
seniority  rights  restored.    A  way  exists  under 
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the  constitution  and  laws  of  the  association  for 
all  those  members  to  protect  whatever  proper- 
ty rights  they  had  in  the  association ;  and  even 
if  Mr.  Pratt  were  a  member  of  that  Local  No. 
477  at  the  time  of  the  suspension  and  could 
not  join  the  reinstated  local  because  of  the 
fact  that  he  was  not  working  at  the  occupation, 
yet  he  still  bad  an  opportunity  to  return  his 
card  to  the  Detroit  ofKce  and  become  a  member 
at  large,  which  would  retain  for  him  all  his 
property  rights.  So  that  it  seems  to  the  court 
that  there  is  and  was  at  that  time,  and  may 
be  still,  for  aught  the  court  knows,  a  plain  and 
adequate  method  pointed  out  by  these  by-laws 
and  constitution,  for  the  plaintiff  to  protect 
every  property  right  that  was  in  any  way  jeop- 
ardized by  reason  of  the  suspension  or  the 
rulings  of  the  international  officers  as  to  his 
membership  or  as  to  bis  right  to  hold  office  in 
Local  No.  477.  Under  those  circumstances, 
equity  will  not  act;  it  is  unnecessary  that  a 
court  of  equity  should  take  any  action  in  the 
matter,  because  the  party  himself  has  a  plain 
way  open  for  the  protection  of  his  rights. 

"Under  the  circumstances  disclosed  by  the 
evidence  in  this  case  I  think  the  motion  for  a 
nonsuit  should  be  granted  and  the  plaintiffs 
petition  dismissed." 

Sectlraa  125  of  the  constitution  referred  to 
In  the  forgoing  opinion  reads  as  follows: 

"When  a  member  withdraws  from  this  as- 
sociation by  card,  bis  membership  ceases  from 
the  date  of  the  issuance  of  such  withdrawal 
card,  and  he  is  no  longer  entitled  lo  any  of  the 
benefits  of  this  association." 

The  -withdrawal  card  issued  to  ttte  plaintiff 
that  is  referred  to  by  the  court  In  the  fore- 
going opinion  reads  as  follows: 

"This  is  to  certify  that  Brother  O.  O.  Pratt, 
whose  signature  appears  in  the  margin  hereof, 
was  a  member  of  the  Amalgamated  Association 
of  Street  and  Electric  Railway  Employes  of 
America,  holding  his  membership  in  accordance 
with  section  130  of  the  general  constitution, 
and  that  he  has  paid  all  dues  and  demands  and 
withdrawn  in  good  standing  from  membership  of 
the  association  on  the  date  of  this  issuance  of 
this  card. 

"Given  imder  our  hand  and  seal  this  80th 
day  of  September,  1011. 

"W.  D.  Mahon, 

"[Seal.]  International  President 

"Signature  of  Bearer :  O.  O.  Pratt.    J.  S." 

Section  ISO,  to  which  refer«ice  Is  made  In 
the  foregoing  card,  reads  as  follows: 

"Where  divisions  have  disbanded  and  the 
memberchip  has  been  referred  to  headquarters 
Of  where  members  hold  their  membership  di- 
rectly through  the  general  association  and  the 
members  desire  withdrawal  cards  they  shall  ap- 
ply directly  to  the  general  office  for  the  same, 
and  where  members  on  withdrawal  cards  from 
the  general  office  seek  membership  in  L.  D.'s 
they  shall  deposit  their  cards  and  the  loc»l 
secretary  shall  notify  the  International  Office 
and  upon  receiving  a  satisfactory  reply  ac- 
cept the  member's  withdrawal  card  and  place 
him  in  good  standing  in  the  L,  D." 

The  real  cause  for  all  of  plaintiff's  griev- 
ances, and  the  differences  existing  betwe«i 
him  and  the  defendants,  as  officers  of  the  as- 
sociation, seems  to  date  from  the  time  that 
plaintiff  was  held  not  to  be  eligible  to  mem- 
bership in  Local  Division  No.  477,  and  hence 
not  qualified  to  hold  the  position  of  business 
agent  as  stated  in  the  complaint  That  mat- 
ter was,  however,  fully  considered  and  de- 
cided by  the  proper  officers  of  the  associa- 
tion. The  record  shows  that  when  plaintiff 
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applied  for  membership  in  Local  Division  No. 
477  he  did  so  upon  the  withdrawal  card  be- 
fore referred  to  and  pursuant  to  the  provi- 
sions of  section  ISO,  both  of  which  we  liave 
set  fortli  in  full.  The  decision  upon  that 
question  la  made  a  iiart  of  the  record,  and  it 
appears  therefrom  that  the  plaintiff  had  full 
opportimlty  to  be  heard,  that  he  was  heard, 
and  that  the  questions  presented  for  deci- 
sion were  fully  considered  and  apparently 
were  decided  in  full  accordance  with  the 
laws  of  the  assodatlou.  After  reviewing  the 
case,  a  portion  of  the  decision  reads  as  fol- 
lows: 

"Tie  decision  of  the  general  executive  board 
is  that  under  the  laws  of  the  association,  mem- 
ber C.  O.  Pratt  cannot  become  a  member  of 
Division  No.  477,  under  his  present  quaU&ca- 
tions. 

"The  general  executive  board  hereby  directs 
that  the  withdrawal  card  be  returned  to  member 
0.  O.  Pratt 

"The  general  executive  board  further  rules 
that  member  C.  O.  Pratt  may,  at  his  own  voli- 
tion, return  his  card  to  the  International  Of- 
fice and  so  retain  his  membership,  and  the  In- 
ternational President  is  so  instructed." 

That  decision  seems  to  be  the  sum  and  sub- 
stance of  all  of  plaintiff's  grievances.  To 
set  forth  what  occurred  after  that  would  re- 
quire us  to  write  a  volume.  It  must  suffice 
to  say  that  the  things  that  are  complained  of 
by  the  members  of  Local  Division  No.  477, 
and  by  the  plaintiff,  date  from  aind  arise  out 
of  that  decision.  WhUe  plaintiff  Insists  that 
his  rights  have  been  trampelled  upon  and  Ig- 
nored by  reason  that  he  was  not  permitted 
to  present  his  appeal  to  the  convention  held 
at  Salt  Lake  City,  Utah,  as  before  stated,  yet 
what  he  asked  the  trial  court  to  do,  and  what 
he  demands  at  our  hands,  is,  that  the  defend- 
ants be  required  to  reinstate  him  as  a  mem- 
ber in  good  standing  of  Local  Division  No. 
477  as  well  as  a  member  in  good  standing  of 
the  association  at  large. 

[1,2]  If  it  be  true  that  plaintiff  has  been 
denied  a  hearing  on  appeal,  and  that  his 
rights  in  that  regard  have  been  denied  him, 
then  the  remedy  he  should  Invoke  is  that  he 
be  given  the  right  to  be  heard  on  appeal  in 
accordance  with  the  rules  and  laws  of  the 
association  of  which  he  ccmtends  he  is  a 
member.  All  that  a  member  is  entitled  to  Is 
a  hearing  in  accordance  with  the  laws  and 
rules  of  the  order  or  association  of  which  he 
Is  a  member.  That  is  just  what  is  decided 
by  the  cases  cited  bj  plaintiff's  counsel, 
namely,  State  v.  Corglat,  60  Wash.  95,  96 
Pac.  689;  Venezia  v.  Italian  Mut.  Ben.  Soc, 
etc.,  74  N.  J.  Law,  433,  66  Atl.  898;  Horgan 
v.  Metropolitan  Mut.  Aid  Ass'n,  202  Mass. 
524,  88  N.  B.  890 ;  Grassl  Bros.  v.  ©"Rourke, 
89  Misc.  Rep.  234, 153  N.  Y.  Supp.  493 ;  Wicks 
V.  Monlhan,  130  N.  Y.  282,  29  N.  B.  139,  14 
L.  R.  A.  243.  The  gist  of  all  of  those  de- 
cisions is  stated  in  the  headnote  of  the  case 
first  cited  in  the  following  words: 

"The  expulsion  of  a  member  from  a  frater- 
nal benefit  association  without  notice  or  oppor- 
tunity to  be  heard  is  void." 
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[3]  Plaintiff  was  not  expelled  from  tbe  as* 
Bodatlon,  nor  was  he  condemned  without  a 
hearing.  Tme,  he  asserts  that  he  was  denied 
a  hearing  on  appeal.  The  reason  assigned  by 
the  officers  of  the  association,  as  we  under- 
stand tbe  record,  however,  is,  that  at  least 
many  of  the  delegates  composing  the  conven- 
tion to  which  the  appeal  was  taken  and  the 
ofDcers  of  tbe  association  insisted  that  tbe 
plaintiff  was  not  entitled  to  an  appeal,  and 
for  that  reason  his  appeal  was  not  consider- 
ed or  passed  on.  Now,  it  may  be  that  tbe 
delegates  to  that  convention  and  tbe  officers 
of  tbe  association,  Including  defendants, 
were  all  mistaken  in  their  conclusion.  There 
is,  however,  as  the  trial  court  stated,  no  evi- 
dence to  justify  a  finding  that  the  members 
did  not  act  in  good  faith;  nor  is  there  suffi- 
cient evidence  to  Justify  a  finding  that  any 
of  tbe  officers  of  tbe  association,  including  all 
of  tbe  defendants,  acted  in  bad  faith.  All 
we  could  do,  therefore,  would  be  to  review 
tbe  acts  and  proceedings  of  the  officers  of  the 
association  and  tbe  delegates  constituting  tbe 
convention  In  refusing  to  bear  and  pass  up- 
on tbe  plaintiff's  appeal.  Indeed,  the  whole 
record  before  us  shows  that  what  is  desired 
at  our  hands  is,  that  we  review  tbe  acts  and 
proceedings  of  the  defendants  while  acting  in 
their  official  capacity  as  officers  of  the  asso- 
ciation. As  pointed  out  before,  the  evidence, 
documentary  and  otherwise,  covers  many 
hundreds  of  closely  typewritten  pages.  Tbe 
proceedings  of  the  officers  of  the  association 
are  set  forth  at  large.  Now  If,  as  In  the  cas- 
es cited  above,  tbe  only  question  presented 
here  was  whether  the  plaintiff  bad  been  con- 
demned without  a  hearing  it  would  not  have 
been  necessary  to  present  volumes  of  docu- 
mentary evidence.  All  that  would  have  been 
necessary  to  show  was  that  plaintiff  had 
been  tried  and  condemned  without  notice  and 
without  being  given  an  opportunity  to  be 
heard  in  his  defense,  or  that  he  bad  been  ar- 
bitrarily expelled.  It  is  very  clear,  there- 
fore, that  what  is  asked  of  us  is,  that  we  re- 
view the  acts  and  proceedings  of  the  officers 
of  the  association  in  so  far  as  those  acts  and 
proceedings  affected  the  plaintiff,  and  that 
we  annul  those  acts  and  proceedings.  Courts 
may  not  interfere  with  the  acts  and  proceed- 
ings of  the  officers  of  beneficial  societies  or 
associations  to  that  extent.  What  tbe  courts 
are  authorized  to  do,  and  what  they  will  do, 
in  that  regard  Is  to  compel  the  officers  of 
such  associationa,  and  tbe  associations  them- 
selves, to  condemn  no  member  and  not  to  for- 
feit his  property  or  his  property  rights  with- 
out a  bearing  or  an  opportunity  to  be  heard 
in  his  defense  according  to  the  laws  and 
rules  of  the  association,  and  if  there  are  no 
such  rules  the  court  will  imply  or  create 
such.  When  such  an  opportunity  is  given, 
however,  and  the  complaining  member  has 
been  tried  and  condemned,  or  has  been  de- 
clared ineligible  in  accordance  with  the  laws 
and  rules  of  tbe  order  or  association,  and 
tbe  acts  of  the  officers  oil  the  association  in 


that  behalf  are  free  from  fraud  or  dareas, 
courts  may  not  interfere.  True,  plaintiff 
complains  that  no  charges  were  ever  prefer- 
red against  him.  Under  die  constitntioii, 
however,  personal  charges  were  not  necessary 
to  be  preferred.  Tbe  whole  controversy  arose 
out  of  his  alleged  ineligibility  to  become  a 
member  of,  and  to  hold  a  certain  office  in. 
Local  Division  No.  477.  That  question,  as 
we  have  pointed  out,  was  fully  heard  and  de- 
cided. All  that  follows  is  but  a  continuation 
of  that  controversy.  By  reference  to  tbat 
decision  it  will  be  seen  that  plaintiff's  with- 
drawal card  was  ordered  returned  to  him. 
He  thus  was  given  the  right  to  deposit  tbe 
card  in  accordance  with  tbe  provisions  of  the 
constituti<m,  and  for  aught  tbat  the  record 
discloses  be  may  still  have  that  right.  Plain- 
tiff, however,  insists  that  it  was  not  a  with- 
drawal card,  as  held  by  the  officers  who  ren- 
dered the  decision  referred  to,  that  was  is- 
sued to  him,  but  that  It  was  a  transfer  card 
which  entitled  him  to  greater  rights  than  a 
withdrawal  card.  The  contention  tbat  tbe 
card  was  not  a  withdrawal  card  is  based  on 
a  letter  written  by  tbe  president  of  the  asso- 
ciation to  the  plaintiff.  That  letter  reads: 
"Detroit,  Mich.,  September  28,  1911- 
"Mr.  O.  O.  Pratt,  211  E.  Tioga  St,  Phila- 
delphia, Pa.— Dear  Sir  and  Brother:  Your 
communication  of  the  24th,  addressed  to  R.  Ll 
Reeves,  asking  for  transfer  has  been  referred 
to  me  for  answer.  In  compliance  with  your 
request,  I  hereby  forward  you  your  withdraw- 
al card.  Of  course,  you  are  familiar  with  our 
laws  upon  tbat  subject.  The  constitution  speci- 
fies in  section  129  that  withdrawal  cards  are 
used  as  a  transfer.  As  you  are  aware,  there 
is  no  other  transfer  issued  but  the  withdrawal 
card.  So  I  am  forwarding  the  withdrawal  card, 
as  you  request,  which  you  can  use  as  a  transfer. 
*  *  *  Hoping  this  will  be  satisfactory,  and 
with  best  wishes,  I  remain,  fraternally  youia, 
W.  T>.  Mahon,  Intemationail  President." 

[4]  The  differences  between  plaintiff  and 
tbe  officers  of  the  association,  however,  arose 
after  that  letter  was  written,  and  the  deci- 
sion which  seems  to  have  been  the  cause  of 
all  those  differences  was  rendered  nearly  90 
days  thereafter.  In  tbe  decision,  as  we  have 
seen,  the  card  issued  to  plaintiff  was  held  to 
be  a  withdrawal  card  and  was  treated  as 
such.  If  it  be  assumed,  tberefore,  that  tlie 
president  of  the  association  considered  it  a 
transfer  card,  while  the  officers  who  had  tbe 
power  and  whose  duty  it  was  to  decide  lield  it 
to  be  a  withdrawal  card,  it  was  purely  a  dif- 
ference of  opinion  between  the  president  and 
the  officers,  and  was  thus  a  matter  of  con- 
struction. When  all  of  tbe  different  sections 
of  the  constitution  of  the  association  relating 
to  the  rights  of  members  to  whom  cards  are 
issued  are  considered  in  pari  materia,  we  are 
not  prepared  to  say  whether  the  president's 
or  the  (Peers'  construction  was  tbe  right 
one.  In  any  event  tbe  officers  not  only  pos- 
sessed tbe  right  but  it  was  their  duty  to  con- 
strue and  apply  the  provisions  of  the  consti- 
tution to  the  best  of  their  understanding  and 
abiUty.  Tbe  fact  that  different  officers  have 
arrived  at  different  oondaBlona  regarding  cer- 
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tain  provtsions  of  the  constitution  la  but  nat- 
ural. Wliat  interpretatloa  we  might  now 
place  up<Hi  the  constitutional  provision  In 
question  Is  of  no  Importance,  since  we  are 
not  authorized  to  review  the  rulings  of  the 
regularly  constituted  officers  of  the  associa- 
tion rdatlng  to  the  Internal  affairs  of  the  aa- 
sodatlon.  We  are  of  the  opinion,  therefore, 
that,  so  far  as  this  card  is  concerned,  the 
president's  letter  has  no  controlling  Influence. 

[6]  Another  Important  question  Is  raised  by 
the  defendants,  namely,  the  power  or  juris- 
diction of  this  court  to  grant,  and  especially 
to  enforce,  the  relief  prayed  for  by  the  plain- 
tiff. The  record  discloses  that  the  defend- 
ants live  and  have  their  homes  in  different 
states  of  the  Union,  and  that  at  least  one 
lives  and  has  his  home  in  Salt  Lake  City. 
Indeed,  one  or  more  of  them,  apparently, 
lives  and  has  his  home  outside  of  the  United 
States,  namely,  in  Canada.  The  question 
therefore  is  raised,  assuming  that  we  should 
Miter  Judgment  granting  the  plaintiff's  pray- 
er, how  could  we  enforce  that  Judgment? 
The  question  certainly  is  pertinent,  and  it 
seems  to  us  that  we  possess  no  such  power. 
True,  we  might  reach  the  resident  member, 
but  he  alone  could  not  comply  with  the  Judg- 
ment if  one  were  entered.  No  one,  we  think, 
will  be  bold  enough  to  assert  that  we  could 
enforce  our  Judgment  outside  of  the  state. 
If,  therefore,  we  entered  a  Judgment,  and  the 
defendants  refused  to  convene  and  take  the 
action  required  of  them,  by  what  means 
conld  we  coerce  them  to  comply  with  the 
Judgment?  Clearly  we  have  no  such  power, 
and  we  know  of  no  case  or  Instance  where 
such  power  was  attempted  to  be  enforced  by 
a  state  court  upon  nonresidents  of  the  par- 
ticular state  where  the  proceedings  were  had 
and  the  Judgment  was  entered,  and  where 
the  office  or  place  of  business  of  the  defend- 
ants was  outside  of  the  state.  The  Supreme 
Court  of  the  United  States,  having  Jurisdic- 
tion over  the  whole  United  States,  in  a  prop- 
er case,  might,  perhaps,  exercise  such  a  pow- 
er, but  we  are  fully  convinced  that  we  have 
no  such  power. 

The  Judgment  of  the  district  court  Is  there- 
fore affirmed,  with  costs. 

McCABTT  and  COEFMAN,  JJ.,  concur. 


VELT  mix  TOWNSITH  CO.  v.  TELT  INV. 

CO.  et  aL     (No.  2903.) 

(Supreme  Court  of  Utah.     Sept  20,  1917.) 

1.  Pleadino  ®=>368 — Motions— Separatiwq 
Causes  ok  Action. 
Under  Oomp.  I^ws  1907,  {  2961,  authorizing 
the  joinder  of  certain  causes  of  action,  but  pro- 
viding that  they  must  be  separately  stated,  and 
section-  2962,  spMif^ing  the  grounds  of  demur- 
rer, and  not  specifymg  as  a  ground  of  demurrer 
the  failure  to  separately  state  separate  causes 
of  action,  an  objection  that  causes  of  action  are 
not  separately  stated  may  be  made  by  motion  to 
require  plaintiff  to  separately  state  them. 


2.  JuDQMENT  «=»108  — Detattlt— Pbndekct 
OF  Motion. 

Under  Comp.  Laws  1907,  $  8179,  subd.  1, 
authorizing  judgment  for  plaintiff  in  an  action 
on  contract  for  the  recovery  of  money  or  dam- 
ascs  if  no  answer,  demurrer,  or  motion  has  been 
filed  within  the  time  specified  in  the  summons, 
a  motion  to  require  plaintitF  to  separately  state 
causes  of  action  being  one  recognized  by  law  is 
sufficient  to  prevent  the  entry  of  default  until 
it  is  disposed  of. 

3.  Action  «=1  —  "Cause  of  Action"  —  Eus- 

MENT3. 

Every  judicial  action  involves  a  primary 
right,  a  corresponding  primary  duty,  a  delict  or 
wrong  consisting  in  a  breach  of  such  primary 
right  and  duty,  a  remedial  right  and  a  remedial 
duty,  and  the  remedy  or  relief  itself,  and  of 
these  elements  the  primary  right  and  duty  and 
the  delict  or  wrong  combined  constitute  the 
"cause  of  action" ;  the  remedy  being  no  part  of 
the  cause  of  action. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Cause  of 
Action.] 

4.  Action  $s>53(3)  —  Splitting  Caubeb  or 
Action — Breaches  of  Contbagt. 

Though  there  are  many  breaches  of  a  single 
contract,  they  may  not  be  split  up  into  several 
causes  of  action. 

5.  Pleading  «s>52(2)— Separate  Causes  of 
Action— Sepabate  Statement. 

A  complaint  alleged  that  the  defendant  cor- 
poration sold  plaintiff  an  exclusive  option  on 
lots  in  a  townsite  in  Idaho,  and  agreed  to  sur- 
vey, plat,  and  record  the  unplatted  portion  of 
the  land;  that  the  vendor  covenanted  that  a 
certain  portion  of  the  proceeds  of  sale  should 
be  deposited  as  a  trust  fund  for  the  construction 
of  a  bridge  near  the  townsite,  and  agreed  when 
lots  were  sold  and  fully  paid  for  to  deliver  a 
deed  and  abstract  of  title,  and  a  land  value  guar- 
antee contract;  that  the  individual  defendants 
received  payments  of  money  under  the  contract, 
including  trust  fund  payments,  and  had  appro- 
priated to  their  own  use  all  of  the  trust  funds 
except  a  specified  amount;  that  defendants  had 
failed  to  plat  certain  portions  of  the  land,  and 
had  furnished  an  inaccurate  map  of  other  por- 
tions; that  the  laws  of  Idaho  required  the  plat- 
ting of  lots  in  a  townsite  l>efore  any  sale  there- 
of, and  imposed  a  penalty  for  each  lot  sold :  that 
defendants  had  disposed  of  lota  to  plaintiff  know- 
ing that  they  had  not  been  platted,  and  by 
certain  misconduct  had  hindered  plaintiff  in  the 
sale  of  030  lots  not  platted,  and  deprived  plain- 
tiff of  the  profits  tbei«on ;  that  under  the  Idaho 
law  defendants  had  forfeited  to  plaintiff  $50  for 
each  of  such  lots;  that  they  retained  and  held 
such  trust  funds  in  a  specified  sum;  and  that 
th^  had  damaged  plaintiff  by  failing  to  furnish 
an  abstract  of  title  and  bond  for  lots  fully  paid 
for.  Held,  that  the  failure  to  survey,  plat,  and 
record  lots,  and  the  failure  to  furnish  abstracts, 
deeds,  and  bonds,  were  merely  different  breaches 
of  a  single  contract  constituting  but  one  cause 
of  action,  and  not  required  to  be  separately  stat- 
ed under  Comp.  Laws  1907,  |  2961. 

6.  Action  «=»50(9)  —  Pleadinq  «=»52(2)  — 
JoiNDEB  OF  Causes— Separate  Statement. 

While  if  the  complaint  had  alleged  that  the 
defendant  corporation  failed  to  deposit  the  trust 
fund  and  appropriated  it  to  its  own  use,  this 
might  have  been  merely  another  breach  of  the 
contract  and  part  of  the  one  cause  of  action, 
the  wrong  complained  of  having  been  committed 
by  the  individual  defendants  with  whom  plaintiff 
had  no  contractual  relation,  this  constituted  a 
separate  cause  of  action  which  not  only  should 
have  been  separately  stated  under  Comp.  Laws 
1907,  ^  2961,  but  was  obnoxious  to  the  further 
provision  of  that  section,  that  causes  of  action 
united  must  affect  all  the  parties  to  the  action. 
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7.  Pleadino  (S=>52(2)— Sepabatk  Causes  of 
Action— Separate  Statement. 

If  the  penalty  for  yiolation  of  the  Idaho 
statute  was  recoverable  b;  plaintiff  rather  than 
by  the  atate  of  Idaho,  it  constituted  a  separate 
cause  of  action  to  be  separately  stated. 

8.  Pleading  «c»368  —  Motions  —  Skfabatb 
Causes  of  Action. 

A  motion  to  require  plaintiff  to  separately 
state  several  distinct  causes  of  action  contained 
in  the  complaint  should  have  been  definite,  cer- 
tain, and  specific  as  to  the  causes  of  action 
which  defendant  daimed  were  contained  in  the 
complaint,  and  a  motion  not  specifying  the  dif- 
ferent causes  of  action  was  too  indefinite. 

Appeal  from  District  Court,  Salt  Lake 
Coxinty;  P.  C.  Loofbourow,  Judge. 

Action  by  the  Felt  City  Townslte  Company 
against  the  Felt  Investment  Company  and 
others.  From  a  judgment  dismissing  the  ac- 
tion, plaintiff  appeals.    Affirmed. 

B.  N.  O.  Stott,  of  Salt  Lake  City,  for  ap- 
pellant Cheney,  Jensen  &  Holman,  of  Salt 
Lake  City,  for  respondents. 

THURMAN,  J.  This  case  was  heard  at  a 
former  term  of  this  court  during  1916,  and 
three  separate  opinions  were  handed  down. 
Application  for  rehearing  was  filed,  and  be- 
fore the  application  was  disposed  of  there 
was  a  partial  change  In  the  personnel  of  the 
court  rendering  it  almost  Imperative  that  the 
application  for  rehearing  be  granted,  and  it 
was  granted.  Since  then  the  membership  of 
the  court  has  been  Increased  by  the  appoint- 
ment of  two  additional  judges,  and  the  case 
was  reargued  during  the  present  term  of  the 
court  as  now  constituted.  The  opinions  ren- 
dered at  the  former  term  have  not  been  pub- 
lished. This  opinion  must  therefore  be  con- 
sidered as  the  official  opinion  of  the  court, 
and  is  the  only  one  that  will  be  published. 

The  questions  involved  relate  to  practice 
only,  and  in  stating  the  case  only  so  much  of 
the  proceedings  will  be  detailed  as  is  neces- 
sary to  determine  the  particular  points  in 
controversy. 

The  plaintUt  Is  the  successor  In  interest  to 
the  rights  and  obligations  of  certain  contracts 
for  the  purchase  of  town  lots  platted,  and  to 
be  platted,  in  Felt  City  townslte,  Fremont 
county,  Idaho.  The  defendant  corporation  Is 
the  vendor,  and  the  plaintiff  and  Its  predeces- 
sors will  be  referred  to  as  the  vendee.  The 
vendor  sold  to  the  vendee  an  exclusive  op- 
tion to  purchase  said  lots  at  certain  prices 
according  to  their  classification  and  on  cer- 
tain terms  specified  in  the  contract.  The 
vendor  agreed  in  said  contract  that  It  would 
at  Its  own  expense  survey,  plat,  and  record 
the  unplatted  portion  of  said  land.  Payment 
was  to  be  made  and  accounts  of  sales  ren- 
dered by  the  vendee  from  time  to  time  as  the 
lots  were  sold,  and  the  vendor  covenanted 
that  a  certain  per  cent,  of  the  money  arising 
from  sales  should  be  deposited  by  it  in  a  cer- 
tain bank  in  Salt  Lake  City  as  a  trust  fund 
to  be  used  for  the  purpose  of  constructing  a 
bridge  across  the  river  at  or  near  the  Felt 


City  townslte.  Vendor  also  agreed  that  when 
lots  were  sold  and  fully  paid  for  the  vendor, 
within  30  days,  on  demand,  would  make  and 
deliver  to  vendee  a  warranty  deed  and  ab- 
stract of  title  and  procure  a  land  value  guar- 
antee contract  executed  by  the  Federal  Guar- 
antee Company  for  said  lot  or  lots.  The  op- 
tion was  to  continue  for  five  years,  unless 
sooner  forfeited. 

The  above  and  foregoing  is  the  substance 
of  the  material  parts  of  the  contract  as  far 
as  the  vendor's  covenants  are  concerned. 
The  covenants  and  agreements  of  the  vendee 
are  immaterial  inasmuch  as  it  is  alleged  In 
the  complaint,  in  effect,  that  plaintiff  fully 
performed  the  promises  and  agreements  on 
Its  part  to  be  performed. 

The  complaint  pleads  the  contract  literally 
in  words  and  figures,  and  then  alleges.  In  ef- 
fect, that  the  defendants,  other  than  the  cor- 
poration, received  payments  of  money  under 
said  contract,  including  trust  fund  payments, 
amounting  to  $2,968.89,  and  that  said  defend- 
ants have  appropriated  to  thetr  own  use  all 
of  said  trust  funds  except  the  sum  of  $468.58. 
It  is  then  alleged  that  defendants  failed  to 
plat  into  lots,  blocks,  and  streets  certain  por- 
tions of  said  land ;  and,  further,  that  a  map 
furnished  by  defendants  for  other  portions  of 
the  land  was  false  and  inaccurate.  The  com- 
plaint then  sets  out  in  full  certain  sections  of 
the  Idaho  Bev.  Codes  (sections  2300-2314) 
requiring  owners  and  proprietors  of  land  de- 
siring to  lay  out  a  townslte  to  survey,  plat, 
stake,  and  record  the  same ;  and  the  law  also 
provides  (section  2314)  that  any  person  dis- 
posing of  or  offering  for  sale  or  lease  any 
such  lot  until  the  plat  has  been  acknowledged 
and  recorded  shall  forfeit  and  pay  $50  for 
each  of  said  lots.  The  complaint  further  al- 
leges that  defendants  disposed  of  and  of- 
fered for  sale  all  of  the  lots  in  said  townslte 
to  plaintiff  knowing  that  the  same  had  not 
been  platted,  and  by  certain  alleged  miscon- 
duct on  the  part  of  defendants  plaintiff  was 
hindered  in  the  sale  of  030  of  said  lots  not 
surveyed,  platted,  and  recorded,  and  was 
thereby  deprived  of  the  profits  thereof  In  the 
sum  of  $23,250;  that  under  the  terms  of  the 
Idaho  statute  defendants  had  forfeited  to 
plaintiff  $60  for  each  of  said  930  lots  in  the 
aggregate  sum  of  $46,500;  that  defendants  re- 
tain and  hold  said  trust  fund  in  the  sum  of 
$2,503.21,  and  for  failing  to  furnish  abstract 
of  title  and  bond  for  lots  fully  paid  for  plain- 
tiff has  been  damaged  In  the  sum  of  $5,000, 
for  all  of  which  sums  and  amounts  plaintiff 
prays  judgment  against  all  of  the  defendants. 

The  complaint  was  served  and  filed  on  the 
30th  day  of  October,  1916,  and  on  the  ntb. 
day  of  November,  following,  defendants  ap- 
peared and  ffied  a  paper  denominated  "Mo- 
tion for  an  order  requiring  separate  state- 
ment of  causes  of  action."  The  instrument, 
in  effect,  moved  the  court  to  require  plaintiff 
to  separately  state  the  several  distinct  caus- 
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es  of  action  In  its  complaint,  referring  to  the 
statute  relied  on  by  tbe  defendants.  Tbree 
days  afterwards,  on  tbe  20th  of  November, 
plaintiff  filed  a  demand  witb  the  clerk  of  the 
court  that  default  be  entered  against  defend- 
ants. Tbe  clerk  complied  witb  tbe  demand 
and  entered  default.  On  December  8tb,  fol- 
lowing, defendants  obtained  an  order  of 
court  setting  December  lltb  as  the  date  tor 
hearing  a  motion  to  strike  the  demand  for, 
and  certificate  of,  default  from  the  flies,  and 
at  the  same  time  flled  their  motion.  The 
motion  was  not  heard  until  the  17tb  of  De- 
cember at  which  time  the  court  ordered  that 
the  default  be  stricken.  Plaintiff  then  de- 
manded of  the  court  that  default  be  entered. 
On .  tbe  23d  of  December  the  court  denied 
plaintiff's  motion  for  default,  and  cm  Decem- 
ber 30th  granted  defendants'  motion  requir- 
ing plaintiff  to  separately  state  tbe  several 
causes  of  action  contained  in  the  complaint, 
designating  them.  In  effect,  as  follows:  (1) 
For  tbe  recovery  of  tbe  trust  fond;  (2)  for 
the  recovery  of  profits  that  plaintiffs  would 
have  earned  but  for  the  fraudulent  repre- 
sentations of  defendants ;  (3)  recovery  of 
damages  for  the  breach  of  the  contract;  and 
(4)  tbe  amount  forfeited  to  plaintiff  imder 
tbe  Idaho  statute.  The  court  allowed  plain- 
tiff time  within  which  to  amend  Its  com- 
plaint. On  the  8tb  day  of  January,  follow- 
ing, plaintiff  served  and  flled  notice  to  the 
effect  that  It  would  stand  upon  its  complaint 
and  declined  to  amend.  The  court  thereupon 
entered  Judgment  dismissing  the  action. 
Plaintiff  appeals  and  assigns  as  error  these 
several  rulings  and  orders  of  the  court. 

The  foregoing  statement  is  a  brief  history 
of  the  material  portions  of  all  the  proceed- 
ings down  to  the  time  the  appeal  was  taken. 
Its  prolixity  is  partly  accounted  for  by  tbe 
nature  of  the  case  and  partly  by  a  belief  that 
a  full  statement  at  this  time  will  tend  to 
shorten  the  opinion. 

The  former  opinions  rendered  in  tbe  case, 
to  which  reference  has  been  made,  although 
conflicting  one  witb  another  on  some  of  the 
questions  involved,  are  very  illimilnatlng  and 
Instructive,  and  will  tend  to  lighten  the  bur- 
den of  the  writer  in  his  attempt  to  express 
tbe  views  of  the  court.  Comp  Laws.  1907,  { 
2961,  reads  as  follows: 

"The  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action,  legal  or  equita- 
ble, or  both,  where  they  all  arise  out  of:  (1) 
The  same  transaction,  or  transactions  connect- 
ed witb  the  same  subject  of  action :  or,  (2)  con- 
tracts express  or  implied;  or,  (3)  injuries,  witb 
or  without  force,  to  person  and  property,  or 
either;  or,  (4)  injuries  to  character;  or,  (5) 
claims  to  recover  real  property  with  or  without 
damages  for  the  withholding  thereof,  and  the 
rents  and  profits  of  the  same,  or  waste  commit- 
ted thereon;  or,  (6)  claims  to  recover  personal 
property  with  or  without  damages  for  the  with- 
holding thereof;  or,  (7)  claims  against  a  trustee 
by  virtue  of  a  contract,  or  by  operation  of  law. 
But  the  causes  of  action  so  united  must  all  be- 
long to  one  of  these  classes,  and,  except  in  ac- 
tions for  tbe  foreclosure  of  mortgages,  must  af- 
fect all  the  parties  to  the  action,  and  not  re- 


quire di/teredt  places  of  trial,  and  most  be  sep- 
arately stated." 

It  will  be  seen  that  this  section  provides 
for  the  imion  of  several  causes  of  action  in 
the  same  complaint  where  they  all  arise  out 
of  one  of  the  classes  named  in  the  section. 
It,  however,  also  provides  that  the  causes  so 
united  must  be  separately  stated.  It  is  mani- 
fest from  a  casual  reading  of  the  section  Just 
what  it  means.  The  causes  of  action  named 
in  one  class  cannot  be  united  with  a  cause  or 
causes  of  action  named  in  another  class  at 
all,  and  causes  of  action  even  in  the  same 
class  cannot  be  united  unless  they  are  dis- 
tinguished one  from  the  other  by  a  separate 
statement.  In  this  case  defendants,  assum- 
ing that  several  causes  of  action  were  com- 
mingled in  the  complaint  and  not  separately 
stated,  as  provided  by  the  section  we  have 
quoted,  before  their  time  to  appear  expired, 
flled  and  served  the  paper  above  referred  to, 
denominated  a  motion.  On  the  other  hind, 
plaintiff,  assuming  It  was  no  motion  at  all, 
appeared  at  the  earliest  possible  date  after 
defendants'  time  expired  and  procured  de- 
fault to  be  entered.  Whether  the  paper  flled 
and  served  by  defendants  was  in  fact  a  mo- 
tion becomes  vitally  material  in  the  case.  In 
view  of  Comp.  Laws  1907,  §  3179,  subd.  1, 
which.  In  part,  reads  as  follows: 

"Judgment  may  be  had,  if  the  defendant  fail 
to  answer  to  the  complaint,  as  follows:  (1)  In 
an  action  arising  upon  contract  for  the  recov- 
ery of  m<Hiey  or  damages  only,  if  no  answer, 
demurrer,  or  motion  has  been  filed  with  the  clerk 
of  the  court  within  the  time  specified  in  the 
summons.    •    ♦    •    (Italics  ours.) 

It  Is  upon  tbe  hypothesis  that  the  paper  fll- 
ed by  defendants  was  a  motion  that  defend- 
ants insist  tbe  entry  of  default  was  illegal 
and  Irregular;  and  on  the  other  hand,  it  is 
upon  the  hypothesis  that  the  paper  flled  was 
not  a  motion  that  plaintiff  insists  the  default 
taken  was  legal  and  regular.  This  is  the 
principal  question  in  the  case,  for  upon  Its 
solution  depends  whether  or  not  the  court 
erred  la  its  order  directing  that  tbe  default 
be  stricken  from  tbe  flies. 

[1  ]  Upon  examination  of  Cotnp.  Laws  1907, 
I  2962,  It  wUl  be  noticed  that,  while  a  de- 
murrer to  a  complaint  may  be  interposed  on 
the  ground  that  several  causes  of  action  have 
been  improperly  united,  there  is  no  provision 
for  demurrer  to  a  complaint  on  tbe  groimds 
that  the  complaint  contains  several  causes  of 
action  not  separately  stated.  It  will  be  ob* 
served,  however,  that  section  2961,  C!omp. 
Laws,  above  quoted,  declares  that  causes  of 
action  in  a  complaint  must  be  separately 
stated.  Thus  we  find  the  condition  to  be  that 
while  the  statute  declares  that  causes  of  ac- 
tion must  be  separately  stated.  It  nowhere 
provides  a  specific  remedy  or  form  of  pro- 
cedure by  which  the  statute  can  be  enforced, 
la  Kurtz  V.  Sanitarium  Co.  et  aL,  87  Utah, 
313,  108  Pac.  14,  this  court  held  that  where 
the  objection  to  the  complaint  is  that  the 
complaint  contains  several  causes  of  action 
not  separately  stated,  the  prefer  procedure  is 
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by  motion  to  require  the  plaintiff  to  separate- 
ly state  the  causes  of  action.  This  view  oi 
the  question  appears  to  be  supported  by  the 
great  weight  ot  authority. 

"In  providing  for  a  demurrer  on  account  of  an 
improper  union  of  causes  of  action,  the  ques- 
tion first  arises  wliether  a  demurrer  will  lie,  and 
lie  only,  where  the  union  itself  is  wrong  without 
reference  to  the  manner  of  the  onion,  or  whether 
it  lies  to  Oie  improper  commingling  in  one  state- 
ment of  different  causes  of  action,  although  they 
might  have  been  united  bad  they  been  separate- 
ly stated.  It  is  now  universally  held  that  the 
demurrer  will  only  lie  when  the  union  itself  is 
forbidden ;  it  does  not  matter  whether  causes  so 
improperly  united  are  separately  stated  or  not; 
the  omission  to  state  them  in  separate  counts 
does  not  deprive  the  defendant  of  the  right  to 
demnr.  But  when  causes  of  action  which  might 
have  been  united  in  one  pleading,  had  they  been 
separately  stated,  have  been  improperly  inter- 
mingled in  one  count,  the  remedy  is  by  motion." 
Bliss,  Code  Pleading  (2d  Ed.)  p.  412,  |  412. 

"In  nearly  all  jurisdictions  a  demurrer  for 
misjoinder  of  causes  of  action  will  Ue  to  a  dec- 
laration, complaint,  or  petition,  when  it  appears 
on  the  face  thereof  that  two  or  more  causes  of 
action  have  been  improperly  united.  And  it 
makes  no  difference  whether  the  causes  of  action 
improperly  united  are  stated  in  separate  counts 
or  paragraphs,  or  are  mingled  in  one  count  or 
paragraph.  If,  however,  causes  of  action  which 
may  be  properly  united  are  improperly  mingled 
in  one  connt  or  paragraph,  the  remedy  for  such 
defect  is  not  by  demurrer  but  by  a  motion  to 
make  more  definite  and  certain."  Ency.  PL  & 
Pr.   vol.   6,   pp.  340,  341. 

"A  complaint  which  sets  forth  a  single  cause 
of  action,  but  asking  several  distinct  forms  of 
relief,  all  properly  obtainable  under  the  facts 
stated,  is  not  demurrable  on  the  ground  of  mis- 
joinder of  actions.  Nor  is  a  complaint  demurra- 
ble on  this  ground,  for  the  defect  of  not  sepa- 
rately stating  two  or  more  causes  of  action,  they 
being  such  as  might,  if  properly  stated,  be  united 
in  one  complaint;  the  proper  remedy  in  such 
case  is  by  motion."  Boone,  Code  Pleading, 
p.  84. 

Nearly  all  the  authorities  on  Code  pleading 
are  to  the  same  effect. 

[I]  In  Callfomla  the  objection  may  be 
raised  by  demurrer.  White  v.  Cox,  46  Cal. 
169,  and  earlier  cases.  In  the  experience  of 
the  writer  the  California  practice  was,  to  a 
great  extent,  followed  in  the  district  courts 
of  this  state  until  the  ruling  in  the  Kurtz 
Case,  supra.  As  suggested  in  one  of  the  for- 
mer opinions  in  this  case,  to  which  reference 
has  been  made,  there  seems  to  be  no  logical 
reason  why  the  objection  could  not  be  raised 
by  demurrer  except  that  the  statute  does  not 
specify  it  as  grounds  for  demurrer.  Neither 
does  it  specify  it  as  grounds  for  a  motion ; 
but  this  court  having  established  a  remedy 
for  a  wrong  not  spedfieally  provided  for  by 
statute — a  remedy  in  accordance  with  the 
overwhelming  weight  of  authority  elsewhere 
— there  should  no  longer  be  any  question  as 
to  its  correctness.  Therefore  the  paper  filed 
by  defendants  in  this  case,  denominated  a 
motion,  being  in  fact  a  motion  recognized  by 
law,  was  sufllcient,  in  view  of  the  statute  re- 
lating to  default,  to  stay  entry  of  default  un- 
til the  motion  was  disposed  ot  Whether  or 
not  the  motion  was  sufficiently  8i)ecUlc  and 
definite  in  its  terms  does  not  alter  the  case. 
If  an  answer  had  been  filed  which  did  not 


state  a  defense,  or  a  demurrer  Insufficient  in 
form  to  raise  the  objection  Intended  by  the 
pleader,  it  would,  nevertheless,  have  been 
sufficient  to  prevent  default  being  entered  by 
the  clerk  untU  the  matter  was  judicially  de- 
termined. We  have  no  hesitancy  in  holding 
that  the  default  in  this  case  was  illegal  and 
Irregular ;  and  the  court  did  not  err  In  strik- 
ing It  from  the  flies.  Neither  did  the  court  err 
In  denying  the  demand  of  plaintiff  that  de- 
fault be  entered,  when  the  application  waa 
afterwards  made  in  open  court,  especially  as 
defendant's  motion  to  segregate  the  causes  of 
action  was  still  pending  and  undisposed  of. 

It  is,  however,  contended  that  the  court 
erred  in  holding  that  the  complaint  contained 
several  causes  of  action,  and  in  reqntrlng 
plaintiff  to  separately  state  them.  The  ques- 
tion to  be  determined  under  this  assignment, 
as  we  understand  it,  is  not  how  many  causes 
of  action  can  be  carved  out  of  the  complaint, 
but  are  there  more  than  one.  The  motion 
filed  by  defendants  did  not  designate,  or  la 
any  manner  distinguish,  the  several  causes, 
if  there  were  more  than  one.  It  waa  as  in- 
definite in  that  respect  as  it  was  possible  for 
a  motion  to  be.  We  wUl  refor  to  this  feature 
of  the  case  again  before  concluding  this  opin- 
ion because  It  involves  a  question  of  practice 
too  important  to  be  ignored, 

[3]  The  authorities  and  cases  dted  in  the 
opinions  heretofore  handed  down  in  this  case, 
prior  to  the  application  for  a  rehearing,  are 
exceedingly  instructive  as  to  what  constitutes 
a  cause  of  action  and  the  commingling  of 
several  causes  of  action  without  separately 
stating  them.  As  to  the  law  on  that  subject 
there  is  no  disagreement  in  the  opinions  re- 
ferred to.  The  only  difference  arose  in  the 
application  of  the  law  to  the  present  case.  In 
undertaking  to  define  a  cause  of  action,  Mr. 
Pomeroy,  In  his  excellent  work,  "Remedies 
and  Remedial  Rights"  (2d  Ed.)  §|  452,  453, 
after  explaining  the  difficulty  of  obtaining  a 
concise  definition  from  judicial  decisions, 
says: 

"Every  judicial  action  must  therefore  involve 
the  fallowing  elements :  A  primary  right  pos- 
sessed by  the  plaintiff,  and  a  corresponding  pri- 
mary duty  devolving  upon  the  defendant;  a  de- 
lict or  wrong  done  by  the  defendant  which  con- 
sisted in  a  breach  of  such  primary  right  and 
duty;  a  remedial  right  in  favor  of  the  plaintiff, 
and  a  remedial  duty  resting  on  the  defendant 
springing  from  this  delict,  and  finally  the  remedy 
or  relief  itself.  Every  action,  however  compli- 
cated, or  however  simple,  must  contain  these 
essential  elements.  Of  these  elements,  the  pri- 
mary right  and  duty  and  delict  or  wrong  com- 
bined constitute  the  cause  of  action  in  the  legal 
sense  of  the  term,  and  as  it  is  used  in  the  Codes 
of  the  several  states." 

The  primary  right  of  the  plaintiff  in  the 
present  case  was  to  have  evei7  promise  and 
agreement  made  by  the  defendants  strictly 
complied  with  according  to  the  contract  The 
primary  duty  of  the  defendant  corporation 
was  to  strictly  perform  its  promises  and 
agreements  so  made.  The  wrong  or  delict 
committed   by   defendant  consisted   in   the 
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breacb  or  failure  to  perform.  These  consti- 
tute plaintiff's  cause  of  action  according  to 
the  above  quotation,  and  the  definition  Is 
about  as  dear  and  succinct  as  human  lan- 
guage can  express.  The  remedy  Is  no  part  of 
the  cause  of  action.  It  Is  the  procedure  by 
which  relief  Is  obtained.  If  this  distinction 
is  kept  in  mind  confusion  and  misapprehen- 
sion as  to  ■whether  or  not  a  complaint  con- 
tains one  or  more  causes  of  action  will  often- 
times be  avoided.  In  1  C.  J.  1059,  It  Is  said: 
"Causes  of  action,  properly  speaking,  are  clear- 
ly distioKnlsbable  from  the  remedial  richts  to 
wliich  tbey  give  rise:  and  since  the  relief  de- 
manded is  no  part  of  the  cause  of  action,  and 
the  same  cause  of  action  may  give  rise  to  several 
remedial  rights,  the  question  as  to  whether  one 
or  more  causes  of  action  are  stated  is  not  to  be 
determined  from  whether  different  kinds  of  relief 
are  prayed  for  or  different  objects  sought." 

[4]  It  does  not  follow  because  there  are 
many  breaches  of  a  single  contract  that, 
therefore.  It  may  be  split  up  into  several 
causes  of  action.  In  Bliss  on  Code  Pleading, 
I  118,  it  is  said: 

"It  is  a  rule  that  a  cause  of  action — as,  one 
springing  from  a  single  contract — cannot  be  so 
split  as  to  authorize  more  than  one  action;  and 
the  same  rule  would  make  it  improper  to  bo  di- 
vide a  single  cause  of  action,  by  separate  state- 
ments in  one  complaint,  as  to  show  more  than 
one  cause  of  action." 

See,  also,  Secor  v.  Sturgls,  16  N.  T.  548. 
In  Bates,  PI.  &  Pr.  p.  485,  the  author  says: 
"In  general,  each  contract  and  each  tort  con- 
stitutes but  one  cause  of  action:  the  several 
breaches  of  the  one  and  the  several  items  of  loss 
flowing  from  the  other  are  but  parts  of  the  same 
cause  of  action"— citing  Pom.  Bern.,  etc.,  i  460 ; 
Bliss,  Code  PI.,  !  118. 

In  Cohen  v.  Clark,  44  Mont.  161,  119  Pac. 
775,  the  court  says: 

"If  plaintiff  pleads  several  contracts,  and  a 
breach  of  each,  he  states  several  causes  of  ac- 
tion ;  but  if  be  pleads  but  a  single  contract  and 
a  breach  of  it  in  one  or  more  particulars,  he 
states  but  a  single  cause  of  action,  and  it  is  im- 
material how  the  complaint  is  paragraphed" — 
citing  Nelson  v.  Henrichsen,  supra. 

In  1  Bncy.  PI.  &  Pr,  153,  the  rule  is  stated 
tbus: 

"But  where  there  are  breaches  of  several  and 
distinct  covenants  contained  in  the  same  instru- 
ment, all  these  breaches  must  be  sued  for  togeth- 
er; while  independent  stipulations  may  be  sued 
for  as  the  breaches  occur,  all  the  breaches  exist- 
ing at  the  time  the  action  is  brought  are  only 
one  cause  of  action." 

In  1  C.  J.  pp.  1111,  1112,  It  la  said: 

"It  is  well  settled  that  an  entire  contract  or 
entire  claim  or  demand  arising  out  of  contract 
cannot  be  split  up  and  made  the  subject  of  dif- 
ferent actions.  A  single  breach  of  an  entire 
contract  gives  but  one  cause  of  action,  and  all 
the  damages  claimed  by  reason  thereof  must  be 
recovered  in  a  single  action.  Conversely,  where 
demands  arising  out  of  contract  are  distinct  and 
separate  they  give  rise  to  separate  causes 
of  action  for  which  separate  actions  may  be 
maintained,  notwithstanding  they  are  of  such 
a  character  that  they  might  be  joined  in  one 
action,  and  consequently  a  severable  contract 
may  be  aevared  and  different  actions  brought 
thereon.  The  difficulty  is  in  distinguishing 
between  entire  and  severable  demands,  and 
applying  the  general  rule  to  particular  oas- 
es.    Clearly,  where  there  are  entirely  distinct 


and  separate  contracts,  each  gives  rise  to  a  sep- 
arate cause  of  action;  but  it  is  also  true  that 
the  same  contract  may  give  rise  to  different 
causes  of  action,  either  by  reason  of  successive 
breaches  of  the  contract,  or  by  reason  of  the 
different  stipulationB  or  provisions  of  the  con- 
tract." 

In  Pomeroy'sCode  Remedies  (4tli  Bd.)  S 
351,  the  doctrine  Is  stated  in  practically  the 
same  language.  In  1  Bates  PL  &  Pr.,  etc., 
151,  162,  it  Is  said: 

"In  respect  to  contracts  express  or  implied 
each  contract  affords  one  and  onl.v  one  cause  of 
action.  But  Just  what  makes  a  single  contraot 
giving  only  one  cause  of  action  which  cannot  be 
split  is  often  a  difficult  question,  and  the  cases 
are  not  altogether  harmonious." 

The  foregoing  excerpts  from  leading  au- 
thorities and  cases  relating  to  what  consti- 
tutes a  cause  of  action,  especially  In  contrac- 
tual relations,  are  about  as  dellnlte  as  can  be 
found  In  the  law;  and  still  it  Is  perfectly 
manifest,  upon  reading  them,  that  in  their  ap- 
plication to  a  complicated  case  even  learned 
and  able  lawyers  and  judges  may  radically 
differ.  The  present  case  is  an  Instance  in 
point.  The  district  court,  in  deciding  the  mo- 
tion to  separate  the  causes,  found  four  dis- 
tinct causes  of  action  and  stated  them  in  his 
ruling  upon  the  motion.  In  this  court.  In  the 
former  opinions  before  rehearing,  two  of  the 
Justices  found  only  one  cause  pf  action,  and 
one  of  them  found  two,  and  probably  three. 
We  are  not  certain  bnt  that  the  defendants 
thought  there  were  five.  Of  course  appellant 
insists  there  is  only  one.  It  is  our  duty  at 
the  present  time  to  determine  whether  there 
is  one  cause  of  action  only,  or  more  than  one. 

[6,  6]  We  have  endeavored  to  give  to  the 
contract  reUed  on  a  careful  and  painstaking 
analysis.  The  defendant  corporation  cov- 
enanted and  agreed  to  survey  and  plat  the 
ground  and  subdivide  it  Into  lots,  blocks, 
streets,  alleys,  etc.,  at  its  own  expense.  It 
also  agreed  to  deposit  a  certain  percentage  of 
the  money  arising  from  sales  of  lots  in  a  cer- 
tain Salt  Lake  bank  as  a  trust  fund  for  some 
beneficial  purpose  connected  with  the  town- 
site.  It  also  agreed  to  fumlsb  abstracts  of 
title,  warranty  deeds,  and  a  guaranty  bond 
whenever  lots  were  fully  paid  for  and  on  de- 
mand of  the  vendee.  There  Is  no  question  in 
the  mind  of  the  court  but  that  the  failure  to 
survey,  plat,  and  record,  and  Che  failure  to 
furnish  abstracts,  deeds,  and  bonds,  are  mere- 
ly breaches  of  a  single  contract,  and  consti- 
tute but  one  cause  of  action  tmder  the  au- 
thorities cited.  And  if  It  had  been  alleged 
that  the  defendant  corporation  failed  to  de- 
posit the  trust  fund  and  appropriated  it  to 
Its  own  use,  we  would  be  Inclined  to  the  view 
that  that  also  was  merely  another  breach  of 
the  contract,  and  that  all  -the  breaches  would 
constitute  but  one  cause  of  action.  But  the  al- 
legations of  the  con^lalnt  will  not  admit  of 
such  construction.  Ths  agreement  to  deposit 
was  made  by  the  corporation,  and  not  by  the 
other  defendants.  The  wrong  complained  of 
in  relation  to  the  trust  fund  was  committed 
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by  tbe  other  defendants,  and  not  by  tbe  de- 
fendant corporation.  The  corporation  de- 
fendant with  whom  the  contract  was.  made  Is 
not  charged  with  any  wrong  In  respect  to  the 
trust  fund,  bnt  the  Individual  defendants 
who  had  no  contractual  relation  with  tbe 
plalntur  are  charged  with  converting  the  fand 
to  their  own  use.  It  is,  to  say  the  least,  an 
unusual  character  of  pleading;  so  much  so 
that  one  is  almost  constrained  to  believe 
there  must  have  been  some  Inadvertence  or 
oversight  on  the  part  of  the  pleader.  Be  that 
as  It  may,  it  does  not  alter  the  case,  what- 
ever may  have  been  the  cause  for  the  con- 
dition we  have  described.  The  complaint 
must  be  dealt  with  as  we  find  it,  and  it  is  too 
clear  for  controversy  that  the  charge  against 
the  individual  defendants  for  misappropriat- 
ing a  trust  fund,  when  there  was  no  con- 
tractual relations  on  their  part,  cannot  be 
commingled  with  a  cause  of  action  against  all 
the  defendants  for)  a  brea<A  or  breaches  of 
a  contract  made  with  only  one.  It  is  difficult 
to  see  how  it  can  be  united  at  all  in  the  same 
action,  even  if  it  were  separately  stated.  It 
is  not  only  obnoxious  to  the  provisions  of  the 
statute  qnoted  against  the  commingling  of 
several  causes  of  action  in  one  and  tbe  Im- 
proper union  of  causes,  but  it  is  likewise  ob- 
noxious to  the  provision  of  the  same  statute 
which  provides  that  "the  causes  of  action  so 
united  •  •  •  must  affect  all  the  parties 
to  the  action."  (Italics  ours.)  Comp.  Laws 
1907,  §  2961. 

Inasmuch  as  plaintiff,  in  the  prayer  of  its 
complaint,  prays  for  actual  damages  in  the 
sum  of  $28,250,  this  being  the  aggregate  sum 
of  tbe  damages  claimed  for  breaches  of  the 
contract,  and  $2,503.21,  trust  fund  appropri- 
ated by  the  defendants  to  their  own  use, 
there  can  be  no  question  but  that  the  mis- 
appropriation of  the  trust  fimd  is  itself  a 
cause  of  action.  The  court  is  also  of  the 
opinion  that  it  is  an  independent  cause  of  ac- 
tion, and,  if  proper  to  be  united  at  all  with 
the  other  cause  mentioned.  It  'Should  have 
been  separately  stated  as  the  statute  pro- 
vides. The  district  court,  therefore,  did  not 
err  in  requiring  the  plaintiff  to  separately 
state  the  several  causes  of  action  in  its  com- 
plaint. 

[I]  There  Is  another  demand  by  plaintiff 
for  a  large  sum  of  money  <m  account  of  the 
penalty  provided  in  tbe  Idaho  statute  for 
disposing  of,  or  offering  to  dispose  of,  or 
lease,  unplatted  lands.  It  is  contended  by 
defendants  that  this  claim  also  c(»istitutes  a 
cause  ot  action  not  separately  stated  in  the 
complaint.  It  is  doubtful  whether  or  not  the 
court  in  this  opinion  should  enter  into  a  con- 
sideration of  that  matter  in  view  of  the  very 
meager  discussion  of  certain  questions  that 
ought  to  be  considered  in  arriving  at  a  cor- 
rect conclusion.  There  is  perhaps  a  serious 
question  as  to  whether  the  plaintiff  or  the 
state  of  Idaho  is  entitled  to  the  penalty. 
The  statute,  itself  is  silent  on  that  question. 


If,  as  a  matter  of  law,  it  belongs  to  tbe  state^ 
then  the  question  arises:  Is  not  the  state- 
ment ot  tbe  claim  and  everything  connected 
with  it  in  the  complaint  entirely  irrelevant, 
mere  surplusage,  and  subject  to  be  strickea 
on  moti(w,  or,  if  not  stricken,  entirely  ig- 
nored? If  that  view  is  taken  it  need  not  be 
considered  a  separate  cause  of  action.  On 
the  other  hand,  if,  as  matter  of  law,  the 
claim  of  plaintiff  for  the  sum  forfeited  is 
valid,  no  answer  can  be  made  to  the  logic  of 
one  of  the  former  opinions  filed  in  this  ease. 
The  cases  dted  are  as  follows:  Barkley  v. 
.Williams,  30  Misc.  Rep.  687,  64  N.  Y.  Snpp. 
318;  Rogers  v.  Wheeler,  89  App.  Dlv.  435,  83 
N.  Y.  Supp.  981;  Wiles  v.  Suydam,  64  N.  Y. 
173;  Loup  v.  Oal.  8.  R.  R.  Co.,  63  Cal.  97; 
People  v.  Wells,  52  App.  Div.  583,  65  N.  Y. 
Supp.  319;  Gurley  v.  McAnally,  109  Ala.  359, 
19  South.  518.  These  cases  hold,  in  effect, 
that  a  statutory  penalty  such  as  we  have  in 
this  case  constitutes  a  separate  cause  of  ac- 
tion, and  the  New  York  and  Alabama  cases 
go  so  far  as  to  hold  ttmt  they  cannot  even  be 
united  in  the  same  action.  The  question, 
however,  as  to  whether  plaintiff  or  the  state 
is  entitled  to  the  penalty  and  the  bearing 
that  question  may  have  upon  tbe  proper  solu- 
tion of  the  question  before  the  court,  as  be- 
fore stated,  is  in  doubt;  and  because  the 
matter  has  not  been  fully  presented  in  argu- 
ment by  counsel,  we  are  not  inclined  to  de- 
cide it  at  this  time.  Besides,  it  is  not  neces- 
sary that  that  question  should  be  determined 
on  this  appeal.  When  the  trial  court  decided 
that  the  complaint  contained  several  causes 
of  action  not  separately  stated  plaintiff  was 
given  time  to  amend  its  complaint  in  coa- 
formity  with  the  ruling  of  the  court  The 
plaintiff  elected  to  stand  upon  its  complaint 
and  declined  to  amend,  whereupon  Judgment 
was  entered  dismissing  the  action.  Under 
the  circumstances  there  was  no  error  in  the 
ruling  of  the  court 

[8]  Because  of  the  importance  of  the  ques- 
tions of  practice  involved,  to  litigants,  mem- 
bers of  the  bar,  and  the  courts  of  the  state, 
before  concluding  this  <H>inion  we  feel  it  our 
duty  to  call  attention  to  one  feature  of  the 
case  to  which  allusion  has  already  been 
made.  We  are  of  the  opinion  that  the  mo- 
tion filed  by  tbe  defendants  requiring  tbe 
several  causes  of  action  in  the  complaint  to 
be  separately  stated  was  too  indefinite,  and 
should  have  been  more  certain  and  specific 
It  reads  as  follows: 

"Comes  now  the  def«idant  Felt  Investment 
Company  and  without  waiving  any  of  its  rights 
to  demur,  or  otherwise  plead  to  the  complaint 
herein,  moves  the  court  for  an  order  requiring 
this  plaintiff  to  separately  state  the  several  dis- 
tinct catises  of  action  in  its  complaint  contained, 
in  accordance  with  the  provisions  of  section  2961 
of  the  Compiled  Laws  of  Utah  of  1907." 

If  the  plaintiff,  instead  of  insisting  that 
the  pai>er  filed  by  defendants  was  not  a  mo- 
tion at  all,  had  resisted  the  motion  on  the 
grounds  that  it  was  indefinite  and  insuffi- 
cient as  a  notice  of  what  was  required  by  the 
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plaintiff,  a  different  order  would  probably 
hare  been  made  by  the  trial  court  If,  how- 
ever, under  such  drcmnstances,  the  trial 
court  had,  against  plaintiff's  objections, 
granted  the  motion  and  dismissed  the  action, 
as  was  done  in  this  case,  a  different  case 
would  have  been  presented  for  our  consider- 
ation. We  have  already  shown  how  widely 
men,  trained  in  the  law,  differed  as  to  the 
number  of  causes  that  could  be  carved  out 
of  this  complaint  They  vary  all  the  way 
from  one  to  four,  and  probably  five.  If  plain- 
tiff had  endeavored  to  comply  with  the  re- 
quirements of  defendants'  motion  as  filed, 
without  going  into  court,  it  is  Improbable  It 
could  have  amended  the  complaint  on  the 
first  attempt  so  as  to  satisfy  plaintiff's  con- 
ception of  a  proper  pleading.  This  would 
hare  provoked  another  motion  of  the  same 
kind  and  perhaps  another  Ineffectual  attempt 
to  amend,  and  so  on,  until  finally  by  sheer 
exhaustion  perhaps,  or  by  some  process  of 
elimination,  a  conclusion  would  have  been 
reached  satisfactory  to  the  plaintiff.  Defend- 
ants should  have  made  their,  motion  definite 
as  to  the  nimiber  of  causes  and  specifically 
pointed  them  out.  Volume  6,  Bncy.  of  Law, 
p.  117,  says: 

"A  motion  most  state  the  ^unds  or  reasons 
on  wliich  it  is  based,  or  it  will  be  overruled." 

On  page  118,  same  volume,  the  rule  Is 
stated: 

"The  objection  or  objections  on  which  the 
motion  is  founded  should  be  stated  specificaUy, 
so  that  the  court  may  readily  see  that  the  mo- 
tion should  be  granted." 

28  Cyc.  p.  6,  says: 

"The  particular  grounds  of  a  motion  should 
appear  plainly  either  by  the  notice  of  motion  or 
the  affidavits  accompanying  the  same." 

In  Ambrose  v.  Parrott  28  Kan.  494,  the 
court  animadverts  upon  just  this  kind  of  mo- 
tion made  for  the  same  purpose  as  the  mo- 
tion in  the  present  case,  and  while  the  court 
did  not,  under  the  circumstances  of  that 
case,  reverse  the  trial  court,  which  had  over- 
ruled the  motion,  yet  the  reas<Biing  of  the 
court  strongly  condemns  the  character  of  the 
motion  filed  in  that  case.  We,  here  quote 
from  a  note  appearing  in  volume  6,  Ency. 
PL  &  Pr.  pp.  118,  119: 

"In  Ambrose  v.  Parrott,  28  Kan.  698,  it  was 
claimed  that  the  complaint  contained  more  than 
one  cause  of  action,  and  a  motion  was  made 
to  require  the  plaintiff  to  state  separately  such 
alleged  caoses  of  action.  It  was  objected  that 
the  motion  was  too  indefinite  in  that  it  failed  to 
point  out  wherein  the  petition  in  the  court 
below  stated  more  than  one  cause  of  action,  and 
how  many  causes  it  was  claimed  that  it  did 
state.  The  motion  was  overruled,  and  on  appeal 
the  court  said:  'Now,  we  would  think  that,  in 
all  fairness  to  the  trial  court  and  to  the  oppo- 
site party,  the  motion  should  have  been  more 
definite  and  specific  than  the  motion  in  this  case 
was.  We  would  think  that  a  motion  filed  for 
such  a  purpose  should  in  all  cases  point  out 
specifically  the  matters  which  the  party  filinfr  it 
desired  the  court  to  act  upon.  It  should  desig- 
nate the  matters  supposed  to  constitute  each 
separate  and  distinct  cause  of  action  so  that  the 
court  might  act  intelligently.    We  think,  how- 


ever, the  court  might  in  its  discretion  act  upon 
and  sustain  just  such  a  motion  as  the  one  which 
was  filed  in  the  present  case.  If  the  court, 
however,  should  overrule  the  motion,  as  was 
done  in  the  present  case,  then  the  auestion  aris- 
es: Should  the  Supreme  Court  reverse  the  deci- 
sion of  tlie  trial  court  simply  because  it  over- 
ruled such  an  indefinite  motion?  Generally,  we 
would  think  not.  Perhaps  cases  might  occor 
where  we  would  think  otherwise.  But  such  cas- 
es would  be  rare.  It  may  be  claimed  that  the 
object  of  the  present  motion  was  obvious,  that 
the  court  should  have  known  from  an  inspec- 
tion of  the  petition  just  how  many  causes  the 
defendants  claimed  were  stated  therein,  and 
what  they  were,  and  therefore  that  there  was  no 
necessity  for  the  defendants  designating  in  their 
motion  how  many  causes  of  action  they  supposed 
were  stated  in  the  plaintiff's  petition  or  what 
they  were.    But  this  is  not  entirely  dear.'  " 

We  do  not  see  how  there  can  be  any  dis- 
sent from  the  proposition  that  the  motion  in 
a  case  of  this  kind  should  be  definite,  cer- 
tain, and  specific  as  to  the  causes  of  action 
the  defendant  claims  are  contained  In  the 
complaint.  It  certainly  is  just  as  incumbent 
upon  the  defendant  to  specify  the  causes  of 
action  required  to  be  separately  stated  as  It 
is  upon  the  plaintiff  to  separately  state  them. 
We  think  the  motion  in  this  case  was  alto- 
gether too  indefinite,  and  If  proper  objection 
had  been  made  end  insisted  upon  by  plaintiff, 
instead  of  the  objection  that  the  paper  filed 
was  no  motion  at  all,  this  court  would  prob- 
ably arrive  at  a  different  conclusion  than  the 
one  it  feels  compelled  to  adopt  under  all  the 
circumstances  of  the  case. 

Fq|  the  reasons  above  stated,  the  judg- 
ment Is  affirmed.  Respondents  to  recover 
costs. 

FRICK,  O.  J.,  and  McOARTY,  CORFMAN, 
and  GIDDON,  JJ.,  concur. 


ANDERSON  v.  MISSOULA  ST.  ET.  CO. 
(No.  3791.) 

(Supreme  Court  of  Montana.     July  6,  1917.) 

1.  Stbekt  Railboads  «S3103(1)  —  Fbiohten- 
ING  HoBSES  —  Injuries  Avoidable  Not- 
withstanding CONTRIBUTOBT  NEOLIOENCE. 

In  action  for  injuries  due  to  plaintiff's  horse 
becoming  frightened  by  defendant's  approaching 
street  car,  where  the  plaintiff's  exposed  condi- 
tion was  not  brought  about  by  negligence  on  her 
part,  the  doctrine  of  last  clear  chance  did  not 
apply. 

2.  Tbial    «=»251(8)— iNBiBuonoNs— Appuoa- 

BILITY  TO  ISST7B. 

In  an  action  for  injuries  due  to  plaintiff's 
horse  becoming  frightened  by  defendant  street 
car,  an  instruction  setting  forth  the  events  claim- 
ed by  the  plaintiff  as  constituting  her  obvious 
peril,  the  basis  of  her  assertion  that  the  de- 
fendant's motorman  was  negligent,  etc.,  was  not 
objectionable  as  authorteing  the  jury  to  apply 
the  doctrine  of  last  clear  chance,  which  was  not 
in  issue. 

3.  Street  Railboads  ^=»118(5)  —  Instruc- 
tions —  Oonformitv  of  Pueadinqs  and- 
Proof. 

The  instruction  that  if  the  motorman  acting 
as  an  ordinarily  prudent  person  would  have  be- 
lieved the  plaintiff  in  peril,  and  that  he  could 
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not  pass  the  bnggy  with  reasonable  safety  to  its 
occupants,  then  in  passing  he  did  not  act  with 
the  proper  defn^e  of  care,  held  not  subject  to 
the  objection  that  it  did  not  conform  to  the  al- 
legations of  plaintifTs  complaint  or  the  proof  of- 
fered in  support  thereof. 

4.  Stbeet  Railboads  €a3ll8(5)  —  iNSTBtrc- 

TIONS    —    CONFOBHITT    OF    PLKADINOS    AND 

Pboof. 
The  instruction  that  if,  as  the  car  approach- 
ed, the  horse  showed  signs  of  becoming  unman- 
ageable, which  condition  was  or  should  have 
been  observed  by  the  motorman,  then  it  became 
his  duty  to  slacken  the  speed  or  stop,  if  neces- 
sary, in  order  to  give  the  driver  a  better  oppor- 
tunity to  manage  and  control  the  horse  postu- 
lates threatened  loss  of  control,  and  was  proper- 
ly given,  the  evidence  showing  that  the  loss  of 
control  became  actual,  as  was  clearly  suggested 
by  the  complaint. 

5.  STBEaET  Rauaoadb  «=»118(5)  —  iNSXBnc- 

TIONS    —    CONFOBMITY     OF    PLEADINOS    AND 

Proof. 
The  instruction,  to  the  effect  that  if,  under 
the  conditions  stated,  the  motorman  should  have 

slowed  down  or  stopped  his  car,  it  is  immaterial 
as  a  matter  of  law  whether  the  injury  occurred 
as  the  front  of  the  street  car  reached  the  buggy, 
or  as  the  rear  end  passed  the  horse,  was  not  sub- 
ject to  the  objection  that  it  covers  a  state  of 
facts  not  charged  as  negligence  in  the  complaint 

6.  Stbeet  Railboads  <S=3  110(1)— Last  Cleab 
Chance— Pleading. 

The  complaint  presenting  as  a  fact  that 
the  plaintiff  was  imperiled  by  reason  of  the  horse 
becoming  unmanageable  through  fear  of  the  car, 
noisily  approaching  from  behind,  did  not  pro- 
ceed upon  the  theory  of  last  clear  chance. 

7.  Stbeet  Railboads  (g=>118(7)  —  Fbiohten- 
INQ  Animals — Misleading  Instbuctions. 

Altliough  plaintiff's  complaint  alleged  a  speed 
'  of  defendant  street  car  in  excess  of  12  mUes  an 
hour,  and  her  witnesses  so  testified,  wh#e  de- 
fendant's witnesses  asserted  otherwise  the  jury 
might  have  preferred  the  latter  opinion,  and  the 
instruction  that  it  was  not  necessary  to  prove 
that  the  speed  of  the  car  was  12  miles  or  more 
was  not  misleading  or  unnecessary. 

8.  Stbeet  Railboads  €=>111(1)  —  Pleading 
— Issues,  Pboof,  and  Vabiance. 

Although  the  complaint  charged  several  par- 
ticulars wherein  defendant's  motorman  was  neg- 
ligent in  view  of  plaintiffs  situation,  the  proofs 
were  sufficient  if  showing  actionable  negligence 
in  any  of  the  respects  alleged. 

9.  Stbeet  Railroads  <&='87(2)  —  Aniuals  — 
Duty  to  Stop. 

It  was  not  incumbent  upon  the  motorman  to 
stop  the  car  when  he  first  observed  plaintiff,  or 
when  he  observed  that  her  horse  was  becoming 
unmanageable,  but  it  was  his  duty  to  have  the 
car  under  such  control  that  it  could  have  been 
stopped  when  stopping  was  necessary  to  avoid 
the  accident. 

10.  Stbeet   Railboads   iS=385(3)   —    Use   of 
Strbets— Duty  of  Public. 

The  drivers  of  horse-drawn  vehicles  have  the 
Mme  right  to  use  the  public  streets  as  street 
cars  or  automobiles,  but  each  must  be  operated 
so  as  to  prevent  doing  avoidable  injury  to  others, 
stopping  if  and  when  necessary  to  that  end. 

11.  Appeal  awd  Ebbob  <8=>994(1)— Review— 
Fikdinq — Evidence. 

Where  there  was  evidence  sufficient.  It  cred- 
ited, to  sustain  the  plaintiff's  case,  this  court 
will  not  interfere. 

Appeal  from  District  Court,  Missoula 
County ;  J.  E.  Patterson,  Jndige. 

Action  by  Clara  B.  Anderson,  by  Jobn  O. 
Anderson,  her  guardian  ad  litem,  against  the 


Missoula  Street  Railway  Company,  a  cnipo- 
ratlon.  From  a  Judgment  for  plainttff,  and 
from  an  order  denying  Its  motion  for  new 
trial,  defendant  appeals.  Judgment  and  <h:- 
der  affirmed. 

William  It  Murphy  and  Walter  M.  Bick- 
ford,  both  of  Missoula,  for  appellant.  Mul- 
roney  &  Mulroney  and  G.  J.  Heytron,  all  ot 
Missoula,  for  respondent 

SANNER,  J.  The  two  portions  of  the  city 
of  Mssoula  which  lie  on  either  side  of  the 
Hellgate  river  are  connected  by  a  bridge 
1,023.6  feet  long.  The  width  of  the  bridge 
Is  divided  Into  a  main  roadway  28.9  feet 
wide  and  two  footways— one  on  each  side  of 
the  roadway — and  the  footways  are  separat- 
ed from  the  roadway  by  raUlngs.  Along  the 
center  of  the  roadway  Is  the  street  car  trade 
of  the  Missoula  Street  Railway  Company, 
and  the  clearance  for  vehicles  on.  each  side 
ot  the  track,  when  a  car  is  passing,  Is  10.6 
feet  The  bridge  Is  not  level,  but  ascends  on 
a  1  per  cent,  grade  fropi  the  south  end  for 
a  distance  of  about  174  feet  whence  It  de- 
scends to  the  north  end.  Its  highest  point 
Is  about  1.74  feet  higher  than  the  south  end, 
and  9.28  feet  higher  than  the  north  end.  On 
the  21et  day  of  February,  1914,  the  plaintiff 
with  four  companions  was  riding  In  a  buggy 
pulled  by  a  gentle,  well-broken  horse,  cross- 
ing the  bridge  from  south  to  north.  The 
driver,  as  was  proper,  kept  to  the  roadway 
on  the  east  side  of  the  railway  track,  so  that 
street  cars  occupying  the  track  would  paas 
to  her  left.  The  surface  of  the  bridge  was 
uneven,  due  to  Ice,  slush,  and  swollen  blocks. 
"At  the  time,"  so  the  complaint  alleges,  "the 
buggy  In  which  plaintiff  was  riding  north  on 
said  bridge  arrived  at  a  point  about  220  feet 
north  of  the  south  end  of  said  bridge,  one  of 
defendant's  street  cars,  coming-  east  along 
said  railway  tracfe  on  South  Third  street  at 
a  fast  and  excessive  rate  of  speed,  proceed- 
ed without  stopping  from  said  Third  street 
onto  tiie  south  end  of  said  bridge  and  at  a 
high,  fast,  and  excessive  rate  of  speed  con- 
tinued to  go  north  on  said  bridge,  and  when 
said  car  reached  the  highest  point  on  said 
bridge,  •  •  »  plaintiff  was  in  a  buggy 
about  90  feet  north  of  said  car ;  that  at  said 
time  the  horse  that  plaintiff  was  driving  be- 
came frightened  at  the  approach  of  said  car 
and  began  to  act  In  a  frightened  and  nervous 
manner  and  to  shy  sideways ;  that  the  motor- 
man  operating  and  in  charge  of  said  car  saw 
the  frightened  and  nervous  manner  In  which 
plaintiff's  horse  was  acdng,  or  by  the  use  of 
due  and  ordinary  care  and  caution  should 
have  seen  same,  but  regardless  thereof  said 
motorman  negligently  and  carelessly  rang  the 
bell  on  bis  car  and  kept  ringing  same,  al- 
though the  rapid  approach  of  said  car  and  the 
great  and  rumbling  noise  It  was  making  and 
said  ringing  of  the  bell  on  said  car  frightened 
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plaintiff's  borse,  and  said  motorman  could 
and  did  see  that  said  horse  was  becoming 
more  frightened  as  said  car  approached,  and 
said  motorman,  Instead  of  slackening  the 
speed  of  said  car  or  stopping  It  as  be  shonld 
haye  done,  did  not  slacken  the  speed  of  said 
cap  or  stop  It,  but  negligently  and  carelessly 
continued  to  go  at  a  high,  dangerous,  and  ex- 
cessive rate  of  speed,  and  at  a  rate  of 
speed  so  fast  as  to  violate  the  ordinances 
and  laws  of  the  dty  of  Missoula,  and  to  ring 
the  bell  on  said  car  faster  and  more  loudly 
as  he  approached  plaintiff  until  the  front  end 
of  the  defendant's  car  reached  a  point  even 
with  the  rear  end  of  the  plaintiff's  baggy,  at 
which  time  the  horse,  which  plaintiff  was 
driving  having  become  more  frightened  as 
said  car  approached,  became  unmanageable 
and  uncontrollable,  and  jumped  to  the  right 
to  avoid  said  car,  and  the  right  front  wheel 
of  said  buggy  struck  the  railing  on  the  east 
aide  of  said  bridge,  breaking  said  wheel  off 
at  the  hub;  that  the  horse  thereupon  contin- 
ued  to  be  frightened  and  ran  away  In  a 
northerly  direction  across  said  bridge;  that 
when  said  horse  reached  a  point  about  half 
way  Across  said  bridge  the  left  front  wheel 
of  said  buggy  was  torn  off  and  plaintiff  was 
thrown  violently  out  of  said  buggy,"  sustain- 
ing the  Injuries  for  which  recovery  Is  sought 
In  this  case.  The  answer  amounts  simply  to 
a  denial  of  the  allegatl<ws  of  the  complaint, 
with  an  affirmative  plea  that  the  car  was 
operated  In  the  usual  and  proper  manner, 
and  that  it  did  not  come  In  contact  with  the 
buggy  or  horse.  The  case  was  tried  to  a 
Jury  who,  after  hearing  the  evidence  and 
the  instructions,  returned  a  verdict  for  the 
plaintiff,  upon  which  Judgment  was  regular- 
ly entered.  From  that  Judgment,  as  well  as 
from  an  order  overruling  Its  motion  for  a 
new  trial,  the  defendant  railway  company 
appeals.  Reversal  Is  sought  up<m  four 
grounds,  which  will  be  noted  seriatim. 

[1]  I.  It  Is  said  that  certain  instructions 
which  incorporated  the  doctrine  of  the  last 
clear  chance  injected  a  principle  of  law  for- 
eign to  the  issues  and  prejudicial  to  the  de- 
fendant. The  instructions  thus  assailed  are 
numbered  P.  1,  P.  5,  P.  7,  and  P.  8 ;  and  if  they 
announce  and  authorize  the  Jury  to  apply  the 
doctrine  of  the  last  clear  chance,  they  are 
error,  for  that  doctrine  was  not  in  the  case. 
To  make  that  doctrine  applicable  to  any  case, 
three  things  are  Indispensable,  viz.:  The  ex- 
posed condition  brought  about  by  the  negli- 
gence of  the  plaintiff  or  the  person  Injured ; 
the  actual  discovery  by  defendant  of  the 
perilous  situation  of  the  person  or  property 
in  time  to  avert  the  injury ;  and  the  failure 
of  the  defendant  thereafter  to  use  ordinary 
care  to  avert  the  Injury — all  these  elements 
must  concur  or  the  rule  has  no  application. 
Dabmer  v.  Northern  Pac.  Ry.  Co.,  48  Mont 
152,  136  Pac.  1059,  142  Pac.  209.  No  sugges- 
tion occurs  in  the  complaint  that  the  plain- 
tiff's ezposod  condition  was  brought  about  < 


by  any  negligence  of  hers  or  Imputable  to 
her.  But  none  of  the  instructions  referred  to 
announce,  or  attempt  to  announce,  the  doc- 
trine of  the  last  clear  chance ;  they  announce, 
or  attempt  to  annoimce,  the  law  of  primary 
negligence,  the  defendant's  duty  of  ordinary 
care  as  applicable  to  the  particular  circum- 
stances, and  this  they  did  with  substantial 
accuracy,  so  far  as  any  objection  appearing 
in  the  record  discloses. 

[Z]  Instruction  P.  1  sets  forth  the  events 
claimed  by  the  plaintiff  as  constituting  her 
obvious  peril,  the  basis  of  her  assertion  that 
the  defendant's  motorman  was  negligent,  and 
tells  the  jury  that  If  they  find  these  to  be 
facts,  their  verdict  should  be  for  the  plain- 
tiff.   The  objection  to  the  instruction  is: 

"That  while  it  is  a  correct  statement  of  the 
law,  under  a  proper  cause,  it  does  not  conform  to 
the  theory  of  the  case,  as  disclosed  by  the  com- 
plaint or  by  the  evidence,  in  that  there  is  no 
allcsation  or  proof  of  the  peril  of  the  plaintiff." 

The  most  cursory  examination  of  the  oom> 
plaint,  as  of  the  testimony  on  the  part  of  the 
plaintiff,  would  furnish  ample  refutation  of 
this  objection.  The  point  of  the  plaintiff's 
whole  position,  which  counsel  seems  to  have 
lost,  is  that  the  motorman  by  his  unnecessa- 
rily fast  and  noisy  driving  frightened  the 
horse  and  placed  the  occupants  of  the  buggy 
In  manifest  danger,  which  danger  increased 
as  the  car  approadied,  but  which  danger  the 
motorman  'disregarded. 

[3]  P.  5  states  an  abstract  proposition  of 
law.  In  effect  this:  That  If  the  motorman, 
acting  as  an  ordinarily  prudent  person,  would 
have  believed  the  plaintiff  in  peril,  and  that 
he  could  not  pass  the  buggy  with  reasonable 
safety  to  its  occupants,  then  In  passing  he 
did  not  act  with  the  proper  degree  of  care. 
The  objection  to  the  instruction  that  "it  doe* 
not  conform  either  to  the  allegations  of  the 
complaint  or  the  proof  offered  with  r^aiQ  to 
the  peril"  Is  manifestly  Inapt 

[4]  P.  7  told  the  jury  that  if,  as  the  car 
approached,  the  horse  showed  signs  of  becom- 
ing unmanageable,  which  condition  was  or 
should  have  been  observed  by  the  motorman, 
then  it  became  bis  duty  to  slacken  the  speed 
of  bis  car  or  to  stop  It,  If  necessary,  In  or- 
der to  give  the  driver  of  the  horse  a  better 
opportunity  to  manage  and  control  the  horse. 
The  objection  is : 

"That  th««  was  no  loss  of  control  of  the  horse 
on  the  part  of  the  driver  alleged  in  the  com- 
plaint or  proven  in  the  evidence;  and,  second, 
that  there  is  no  suggestion  either  in  the  com- 
plaint or  in  the  evidence  of  the  imminence  of 
peril  or  loss  of  control." 

The  Instruction  does  not  postulate  actual, 
total  loss  of  control ;  it  postulates  threaten- 
ed loss  of  control,  which  the  evidence  show.*) 
did  become  actual  and  which  Is  clearly  sug- 
gested in  the  complaint  It  is  to  be  remem- 
bered that  the  affair  occurred  on  a  bridge 
where  there  was  no  chance  for  the  driver  to 
turn  aside  further  than  ebe  did,  and  where 
her  room  for  managing  the  horse  was  confln- 
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ed  to  the  narrow  space  between  the  track 
and  the  rail. 

[S,  I]  P.  8  Is  to  the  effect  that  If,  under  the 
conditions  stated,  the  motorman  should  have 
slowed  down  or  stopped  his  car.  It  Is  Immate- 
rial as  a  matter  of  law  whether  the  Injury 
occurred  as  the  front  of  the  car  reached  the 
hussyi  or  as  the  rear  end  passed  the  horse. 
The  objection  "that  It  covers  a  state  of  facts 
not  charged  as  negligence  In  the  complaint, 
and,  second,  because  the  instruction  is  not  in 
conformity  vrlth  the  theory  of  the  remaining 
Instructions  offered  by  the  plaintiff,  nor  in 
conformity  with  the  theory  of  the  last  clear 
chance  relied  upon  in  the  complaint,"  is,  we 
must  confess,  not  very  plain  to  us.  So  far 
as  we  understand  it,  we  say  the  complaint 
does  not  proceed  uix>a  the  theory  of  the  last 
clear  chance,  but  does,  as  noted  above,  pre- 
sent as  a  fact  that  the  plaintiff  was  imperiled 
by  reason  of  the  horse  becoming  restive  and 
unmanageable  through  fear  of  the  car,  nois- 
ily approaching  from  behind. 

Much  valuable  argument  Is  addressed  to 
the  pr<^>osltlon  that  these  instructions  are 
wrong  in  prlndple — plain  misdirections  as  to 
the  law ;  but,  however  this  may  be,  it  should 
be  clear  that  they  are  not  open  to  the  objec- 
tions urged  against  them,  and  do  not  inject 
into  the  case  any  principle  of  law  foreign  to 
the  issues. 

[J,  t]  II.  The  next  contention  is  that  the 
following  Instruction  (P.  18)  was  incorrect 
and  prejudicial : 

"You  are  instructed  that  it  is  not  essential,  in 
order  to  entitle  the  plaintiff  to  recover,  for  the 

?laintiS  to  prove  that  the  speed  of  the  car  was 
2  miles  an  hour  or  more  at  the  time  of  or  prior 
to  the  injury." 

The  objection  was: 

"That  there  is  no  proof  on  the  part  of  the 
plaintiff  of  any  speed  except  that  in  excess  of  12 
miles  an  hour,  and  therefore  the  instruction  is 
misleading  and  nnnecessaiy;  further,  that  it  is 
not  a  corfect  statement  of  the  law  in  this  case, 
for  the  reason  that  the  allegation  of  speed,  there 
being  only  one  speed  alleged  in  the  complaint, 
is  in  excess  of  12  miles  an  hour,  and  the  com- 
plaint, being  definite  in  that  regard,  the  plaintiff 
IS  required  to  prove  at  least  that  speed. 

The  theory  of  this  objection  is  wholly  un- 
tenablei  The  complaint  charges  several  par- 
ticulars wherein  the  defendant's  motorman 
in  operating  the  car  was  negligent  In  view 
of  plaintiff's  situation,  viz. :  driving  It  with 
unnecessary  chunor;  driving  it  at  an  unrea- 
sonable rate  of  8pe«M ;  driving  it  at  a  rate 
of  speed  so  fast  as  to  violate  the  ordinances 
of  the  city  of  Missoula.  We  liave  repeated^ 
ly  held  it  to  be  unnecessary  for  the  plaintiff 
in  actions  of  tills  sort  to  prove  every  partic- 
ular in  which  n^llgence  is  all^;ed,  but  that 
it  is  sufficient  if  actionable  negligence  be 
shown  in  any  of  the  respects  alleged.  Micb- 
alsky  V.  Centennial  Brewing  Co.,  48  Mont  1, 
134  Pac.  307;  Forqner  v.  Slater  Brick  Co., 
37  Mont.  426,  97  Pac.  843 ;  Riley  v.  Northern 
Pac.  Ey.  Co.,  36  Mont  645,  93  Pac  948.    The 


rule  invoked  by  counsel  that  a  plaintiff  can- 
not recover  for  negligence  in  any  respect  oth- 
er than  as  stated  in  the  pleadings  is  obvious- 
ly sound,  and  as  obviously  without  relevancy 
here.  Although  the  plalntifrs  witnesses  tes- 
tified that  the  car  was  going  12  or  more  miles 
per  hour,  those  of  defendant  asserted  other- 
wise. The  Jury  might  have  preferred  the  lat- 
ter opinion  and  still  be  convinced  that  the 
rate  was  such  as  under  the  circumstances  to 
amount  to  want. of  ordinary  care.  If  so,  a 
case  was -made  responsive  to  the  complaint, 
and  the  Instruction,  read  in  connection  with 
the  rest  of  the  charge,  was  not  subject  to 
the  objection  stated. 

[9, 1 0]  III.  Error  is  assigned  upon  the  re- 
fusal of  defendant's  offered  instructions  D.  2, 
D.  5,  and  D.  9.  All  that  is  valuable  in  these 
instructions  was  actually  given  the  Jury  In 
the  charge.  D.  6  contains  matter  whldi  ia 
gratuitous  and  Irrelevant,  while  D.  9  creates 
an  impression  wliich  is  positively  vicious.  A 
casual  reading  of  the  latter  would  suggest 
the  view  that  a  street  railway  company  is  nev- 
er required  to  stop  its  cars  "ev&a  on  the  dis- 
covery of  the  fright  of  a  horse  on  the  street, 
when  the  fri^t  of  the  horse  is  occasioned  by 
the  usual  and  ordinary  noises  of  the  car." 
It  was  said,  and  property  said,  in  Singer  t. 
Missoula  St  By.  Co.,  47  Mont  226,  131  Pac 
630,  that  "it  was  not  incumboit  upon  the  mo- 
torman to  stop  the  car  when  he  first  observed 
the  plaintiff  approaching  from  the  north,  or 
even  when  he  observed  that  the  horse  was  be- 
coming unmanageable" ;  but  it  is  the  duty  of 
a  street  railway  company  in  such  drcum- 
Btances  to  have  Its  cars  under  such  control 
that  they  can  be  stopped  when  stopping  be- 
comes necessary  to  avoid  an  accident  The 
drivers  of  horse-drawn  vehicles  have  the 
same  right  to  use  the  public  streets  as  street 
cars  or  automoUles — ^neither  more  nor  less; 
ncme  of  them  may  go  blithely  along  indiffer- 
ent to  the  danger  of  others,  but  each  must 
be  operated  so  as  to  prevent  doing  avoidable 
injury  to  others,  stopping  U  and  when  neces- 
sary to  that  end. 

[11]  IV.  It  is  finally  insisted  that  the  evi- 
dence preponderates  against  the  conclusions 
implied  by  the  verdict  of  the  Jury.  .Judging 
from  the  cold  record  we  are  inclined  to  agree 
that  this  is  so;  but  we  did  not  see  the 
witnesses  or  hear  them  testify  as  the  Jury 
who  found  for  the  plaintiff  did,  and  as  also 
did  the  Judge  who  denied  the  defendant's  mo- 
tion for  a  new  trial.  There  was  evidence 
BXifHcient,  if  credited,  to  sustain  the  plaintiff's 
case,  and  the  rule  is  too  well  settied  to  re- 
quire any  citation  of  authorities,  that  In  such 
a  situation  this  court  will  not  interfere. 

The  judgment  and  order  appealed  from 
are  affirmed. 

Affirmed. 

BRANTLY,  0.  J,  and  HOLLOWAT,  J., 
concur. 
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PAOinO  GAS  &  ELECTRIC  CO.  ▼.  ROB- 
ERTS, State  Treasurer. 

COAST  COUNTIES  LIGHT  &  POWER  CO. 
T.  SAME. 

(S.  F.  6S95,  6896.) 

(Supreme  Court  of  California.    Sept  21,  1917.) 

1.  STATHTEa  «=72— Unipobmity  or  OwaA- 
TioN— PuBLio  Service  Cobpobatiors— Tax- 
ation. 

Where  a  light  and  power  corporation  owned 
atock  of  another  company,  purchased  some  elec- 
tricity from  a  third  company,  sold  some  to  its 
subsidiary,  and  the  balance  of  that  purchased 
and  manufactured  to  private  consumers,  taxing 
it  on  the  entire  gross  receipts  from  operation 
under  Const  art.  13,  §  14,  subd.  "a,"  did  not 
violate  article  1,  f  11,  requiring  all  laws  of  a 
general  nature  to  have  uniform  operation. 

2.  Taxation  «=»382— Cobporation  TAXxa— 
"Gross  Receipts  frou  Operation." 

The  words  "gross  receipts  from  operation," 
as  used  in  Const,  art.  13,  |  14,  subd.  "a,"  pro- 
viding a  tax  upon  such  receipts  of  public  service 
corporations,  mean  the  entire  operative  income 
wiuiout  deductions  of  any  sort,  and  do  not  con- 
template a  tax  upon  gross  profits. 

3.  Statutes  <g=3218— Constroction— Extba- 
NEoTJs  Matter. 

The  mere  fact  that  a  commission  on  taxa- 
tion recommended  a  system  of  tax  on  gross 
earnings^  and  that  the  amendments  to  the 
constitutional  section  on  corporation  taxation 
were  voted  for  by  the  people  influenced  by  such 
recommendation,  did  not  require  the  phrase 
""gross  receipts  from  operation,"  as  used  ia  the 
.amendments,  to  be  interpreted  according  to  the 
commission's  idea. 

In  Bank.  Appeal  from  Superior  Court, 
■Olty  and  County  of  San  Francisco ;  Geo.  A. 
Stnrtevant,  Judge. 

Two  proceedings  by  the  Paclflc  Gas  & 
Electric  Company  and  by  the  Coast  Counties 
lilgbt  &  Power  Company  against  E.  D.  Rob- 
-erts,  as  Treasurer  of  the  State,  for  abate- 
ment of  alleged  excessive  taxes.  From  a 
Judgment  adverse  to  them,  plaintiffs  appeal 
in  each  case.    Affirmed. 

Wm.  B.  Bosley,  ot  San  Francisco,  for  appel- 
lants. U.  S.  Webb  and  Raymond  Benjamin, 
both  ot  San  Francisco,  for  respondent 


MELVIN,  J.  As  the  questions  Involved  In 
both  appeals  are  Identicnl,  we  shall  discuss 
tbem  in  an  opinion  applicable  alike  to  each 
case.    Each  appeal  Is  trota  a  Judgment 

The  plaintiff  Padflc  Gas  &  Electric  C<nn- 
pany  sued  to  recover  f41 ,000.45,  the  amount 
of  certain  taxes  assessed  to  that  corporation 
for  the  fiscal  year  beginning  July  1,  1911, 
and  paid  under  protest.  The  Judgment  of  the 
8ni)erfor  court  was  In  favor  of  the  defendant. 
The  action  of  the  other  plaintiff  was  for  the 
recovery  of  $1,693.99  paid  under  the  same  cir- 
cumstances. The  Judgment  except  In  amount 
was  exactly  the  same  as  In  the  other  case. 
We  will  present  In  detail  the  facts  of  the 
first  case  only. 

This  appeal  Is  on  the  Jndgmemt  roll.  Tbe 
findings  are  based  upon  defendant's  admis- 


sions contained  in  the  answer  or  made  at  the 
trial,  and  the  main  questibn  presented  is 
whether  or  not  tlie  findings  support  the  Judg- 
ment. The  essential  findings  were  that  plain- 
tiff was  at  all  times  relevant  to  this  discus- 
sion a  Califomlan  corporation  engaged  In 
the  sale  of  gas  and  electricity ;  that  on  the 
first  Monday  in  March,  1911,  said  company 
exclusively  ovraed  and  operated  certain  prop- 
erties used  in  Its  said  business;  that  it  was 
also  at  that  time  <H)erating  In  its  business 
other  properties  owned  by  subsidiary  compa- 
nies, among  them  the  Suburban  Light  &  Pow- 
er Company ;  that  during  the  entire  calendar 
year  ending  December  31,  1910,  the  properties 
of  the  Suburban  Light  &  Power  Company 
were  (derated  by  it  as  an  independent  com- 
pany, and  the  rest  of  the  properties  aforesaid 
were  operated  by  the  plaintiff  in  conducting 
the  business  of  transmitting  and  selling  gas 
and  electricity;  that  the  gross  receipts  of  the 
Suburban  Light  &  Power  Con^any  from  the 
sale  of  gas  -and  electricity  during  the  year 
1910  amounted  to  $188,401.60,  but  of  such  gas 
and  electricity  large  quantities  were  purchas- 
ed from  plaintiff  for  the  sum  of  $52,717.99; 
that  the  gross  recdpts  of  iriiaintiff  derived 
from  the  sale  of  electricity  during  that  year 
amounted  to  $7,816,313.12,  but  of  su<di  elec- 
tricity large  quantities  were  bought  from 
Other  and  Independent  corporations  for  $972,- 
293.52;  that  the  state  board  of  eqnallzati<H) 
assessed  to  plaintiff  as  taxes  for  the  fiscal 
year  beginning  July  1,  1911,  upon  the  proper- 
ties of  the  Suburban  Light  &  Power  Company, 
$7,536.06,  or  4  pe^  cent  of  the  gross  receipts, 
and  as  taxes  upon  that  part  of  plaintiff's 
prt^erties  used  by  It  In  transmitting  and 
selling  electricity  $312,652.53,  or  4  per  cent, 
and  at  the  same  time  assessed  to  plaintiff  as 
part  of  the  taxes  upon  its  own  property  $2,- 
108.71  (being  4  per  cent  of  the  sum  of  $52,- 
717.99  paid  to  plaintiff  by  the  Suburban  Light 
&  Power  Company),  and  to  plaintiffs  vendors 
as  part  of  the  taxes  upon  their  properties 
$38,891.74,  being  4  per  cent  of  $972,203.52 
paid  by  plaintiff  to  its  vendors  for  electricity 
purchased  from  them.  There  were  findings 
to  the  effect  that  plaintiff  had  tried  in  vain 
by  the  methods  prescribed  by  law  to  have  the 
alleged  errors  corrected;  that  such  efforts 
were  unsuccessful ;  and  that  the  moneys  had 
been  paid  under  protest  The  conclusions  of 
law  were  that  the  gross  receipts  of  the  plain- 
tiff and  of  the  Suburban  Company  were  as 
found  by  the  state  board  and  that  the  assess- 
ments were  legal  and  valid. 

Plaintiff's  contention  is  that  the  "gross  re- 
ceipts from  operation,"  within  the  true  mean- 
ing of  subdivision  "a"  of  section  14  of  article 
18  of  the  Constitution  of  Callfomda  are  ob- 
tained by  subtracting  from  the  entire  amount 
realized  from  the  sale  of  the  commodities  dis- 
tributed by  any  one  of  the  public  service  cor- 
porations therein  contemplated  the  cost  of 
such  of  said  commodities  as  have  been  pur- 
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diased  from  other  companies.  It  is  asserted 
that  this  Interpretation  ot  the  cited  consti- 
tutional provision  is  correct  because:  (1)  The 
taxes  there  sx)ecifled  are  upon  the  operative 
properties  of  the  corporations;  (2)  such  In- 
terpretation would  be  In  harmony  with  sec- 
tion 1  of  article  13  of  the  Constitution,  pro- 
viding for  taxation  in  proportion  to  value  of 
property,  and  with  section  11  of  article  1,  re- 
quiring all  laws  of  a  general  nature  to  have 
uniform  c^)eration;  and  (3)  plaintiff's  Inter- 
pretation of  the  term  "gross  receipts  from 
operation"  is  the  ordinary  and  usual  one. 
It  is  argued  that  if  the  Padflc  Gas  &  Elec- 
tric Company,  during  the  year  1910,  had  own- 
ed and  operated  the  distributing  systems 
owmed  and  operated  by  the  Subiurban  Light 
&  Power  Company  during  that  period,  and 
had  manufactured  and  sold  to  ultimate  con- 
sumers, at  the  same  price,  the  same  quantity 
of  gas  and  electricity  which  was  sold  to  the 
Suburban  Light  4  Power  Company,  the  en- 
tire amount  of  tax  which  would  have  been 
assessed  upon  all  of  the  property  whidi  was 
in  fact  owned  during  that  year  by  the  Subur- 
ban Light  &  Power  Company  and  a  part  of 
the  pr<H)erty  owned  by  the  Pacific  Gas  &  El- 
ectric Company  would  have  been  4  per  cent 
of  $188,401.60  instead  of  4  per  cent  on  that 
sumj  plus  4  per  cent  of  $52,717.99.  In  other 
words,  appellant  insists  that  the  method  fol- 
lowed by  the  state  board  of  equalization  and 
upheld  by  the  court  resulted  in  double  taxa- 
tion, which,  according  to  its  view,  is  forbidden 
by  the  constitutional  provisions  to  which  ref- 
erence is  made,  namely,  section  1  of  article  13 
and  section  11  of  article  1.  The  effect  of 
section  1  upon  section  14  of  article  13  was 
discussed  by  Mr.  Justice  Sloss  in  the  unan- 
imous opinion  ot  this  court  in  Bank  of  Cal- 
ifornia, National  Association,  v.  Roberts,  173 
Cal.  398,  160  Pac.  225.  That  was  a  case  in 
which  double  taxation  was  the  subject  of 
complaint,  such  double  taxation  arising  from 
the  indusion  of  the  value  of  shares  of  stock 
in  ottier  banks  owned  by  the  bank  which  was 
taxed  in  reaching  the  value  of  Its  assessable 
assets  notwithstanding  the  fact  tliat  such 
other  shares  were  subject  to  separate  assess- 
ment and  taxation.  At  page  403  of  1T3  Cal., 
at  page  227  of  160  Pac.,  the  following  lan- 
guage is  used: 

"Does  the  Constitution  of  California  prohlMt 
such  double  taxation  as  may  be  involved  in  the 
assessment  here  complained  of?  No  doubt,  our 
Constitution,  as  it  stood  prior  to  the  amend- 
ments of  1810,  did  contain  such  prohibition. 
Section  1  of  article  13,  as  it  originally  read, 
provided  that:  'All  property  in  the  state,  not 
exempt  under  the  laws  of  the  United  States, 
shall  be  taxed  in  pronortion  to  its  value,  to  be 
ascertained  as  provided  by  law.'  This  is  the 
language  which  was  held,  in  the  cases  above 
cited,  to  forbid  double  taxation.  'All  property' 
is  not  taxed  in  proportion  to  its  value  if  some 
of  it  is  taxed  once  and  some  of  it  more  than 
once  upon  the  ascertained  value.  Burke  v. 
Badlam,  67  Cal.  694.  But  when  the  new  sys- 
tem of  taxing  certain  corporations  for  state 
puri>oses  was  embodied  in  the  Constitution, 
section  1  was  also  amended.  That  section  was 
made  to  read  as  follows:    'All  property  in  the 


state  ettcept  at  othenoUe  t»  thU  Oonttitution 
provideA,  not  »empt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by  law, 
or  at  hereinafter  ftrovided.'  The  diange  con- 
sisted in  the  addition  of  the  itaiicised  words. 
Here  is  an  express  declaration  Uiat  the  general 
rule  requiring  property  to  be  taxed  in  propor^ 
tion  to  its  value  shall  be  subject  to  the  quali- 
fication that  such  proportionate  method  of  tax- 
ation shall  not-  a^ply  where  the  ConstitutiMi 
makes  other  provision.  It  has,  as  we  have  seen, 
made  other  provision  for  the  assessment  of  bank 
property.  The  respondent  claims  that  the 
words  'except  as  otherwise  in  this  G(Higtitnti(Mi 
provided'  qualify  merely  the  subject  of  the  sen- 
tence, to  wit,  'All  property  in  the  state.'  In 
other  words,  the  contention  is  that  tliis  quali- 
fying clause  was  meant  to  cover  only  the  ex- 
emptions specifically  provided  for  in  section  1 
and  subsequent  sections  of  article  13.  This  is 
a  strained  interpretation  of  the  lan^ago.  The 
amendments  to  section  1  and  to  section  14  were 
proposed  and  adopted  at  the  same  time,  and 
there  can  be  no  doubt  that  tho  changes  formed 
parts  of  a  single  comprehensive  scheme.  The 
plan  of  section  14  is  in  various  respects  incon- 
sistent with  the  idea  that  the  property  therein 
de8crit>ed  shall  be  assessed  in  iproportion  to  ita 
value.  The  taxes  levied,  while  described  as 
taxes  upon  the  property  of  corporations,  are 
not  based  upon  any  mode  of  ascertaining  either 
the  proportionate  or  the  absolute  value  of  such 
property.  Thus  in  subdivision  'a'  railroad,  tele- 
graph, telephone,  gas,  or  electric  and  certain 
other  companies  are  subjected  to  a  tax  of  a 
certain  percentage  of  tbeir  gross  receipts  from 
operations  within  this  state.  Subdivision  'b' 
imposes  upon  insurance  companies  a  tax  of  1% 
per  cent,  ujpon  the  amount  of  the  gross  pre- 
miums received.  Such  taxes  cannot  upon  any 
fair  construction  be  said  to  comply  with  a  re- 
quirement that  all  property  shall  bo  taxed  ia 
proportion  to  ita  value.  Surely  it  was  not  he- 
lieved,  when  section  14  was  adopted,  that  the 
method  of  taxation  therein  provided  for  shonld 
lie  limited  or  controlled  by  any  general  provi- 
sion such  as  that  theretofore  contained  in  sec- 
tion 1.  The  amendment  of  section  1  was  de- 
signed to  avoid  any  possible  conflict  with  sec- 
tion 14.  Evot  if,  however,  thore  shonld  be  any 
opposition  between  the  general  terms  of  section 
1  and  the  provisions  of  section  14,  the  latter, 
as  the  more  specific  and  particniar  enactment, 
would  prevail." 

There  is  little  to  add  to  this  exposition  of 
the  subject  which  entirely  disposes  of  appel- 
lant's objection  to  the  supposed  disharmony 
l>etween  sections  1  and  14  of  article  13. 

[1]  The  method  followed  in  taxing  appel- 
lant's operative  property  Is  not  exposed  to 
section  11  of  article  1,  t)ecause  obviously  it  Is 
uniform  in  its  application  to  all  corporations 
of  the  same  class. 

[2]  But  it  is  argued  that  the  expression 
"gross  receipts  from  operation,"  used  in  sub- 
division "a"  of  section  14  of  article  13  of 
the  Constitution  of  Oallfomla,  Is  equivalent 
to  "gross  earnings"  or  "gross  income."  This 
argument  Is  based  In  part  upon  the  assump- 
tion that  the  method  of  taxation  of  public 
service  corporations  is  a  substitute  for  the 
levy  of  ad  valorem  taxes  upon  their  property, 
and  that  a  just  result  may  only  be  reached  by 
applying  the  percentage  fixed  by  law  to  the 
Income  from  the  property  used  exclusively  In 
the  production  and  distribution  of  the  com- 
modity sold.  It  is  not  necessary  to  determine 
vliethw  this  method  of  taxation  which  we 
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have  been  dlscnsalng  Is  solely  a  substltnte  for 
the.exacUiui  of  ad  valorem  taxes  or  for  those 
and  also  for  occupation  Uceqse,  excise,  and 
other  privilege  taxes,  although  the  provision 
that  they  shall  be  "In  lieu  of  all  other  taxes 
and  licenses"  might  seem  to  lend  some  force 
to  the  latter  view.  In  Pacific  Gas  &  Electric 
Co.  V.  Roberts,  168  Cal.  420-424,  143  Pac.  700, 
701,  Mr.  Justice  Henshaw,  who  delivered  the 
opinion  of  this  court,  after  commenting  up- 
on Mr.  Justice  Peckham's  suggestion  in 
McHenry  v.  Alford,  168  U.  S.  651-671, 18  Sup. 
Ct  242,  42  L.  Ed.  614,  that  such  a  tax  is  not 
in  reality  upon  the  gross  earnings,  but  upon 
the  lands  and  other  property  of  the  company, 
used  this  language: 

"Without  pausing  here  to  review  the  decisionB 
of  the  Supreme  Court  bearing  upon  the  ques- 
tion, but  contenting  ourselves  with  a  subse- 
quent  reference  to  some  of  them,  it  may  be  said 
that  the  conclusions  of  the  Supreme  Court  were 
that  property  used  in  tho  public  service  fre- 
quently acquired  a  value  in  the  use,  which 
value  was  something  greater  than  the  value  of 
the  property  not  engaged  in  such  use;  that  by 
the  systemization  and  unification  of  such  prop- 
erties in  use  they  in  the  aggregate  acquired  a 
special  value  by  virtue  of  this  unity  of  use; 
that  this  qiecial  value  was  in  the  nature  of  prop- 
erty; that  a  fair  tax  upon  gross  earnings  boro 
such  a  relation  to  the  values  of  these  properties 
under  their  unity  of  use  as  to  justify  such  a  tax 
upon  revenue  as  being  a  legal  and  commutated 
or  substituted  tax  for  other  taxes  which  were 
or  might  have  been  levied." 

It  thus  appears,  and  has  been  definitely  de- 
elded  by  this  court,  that  the  tax,  whatever 
Its  scientific  essence.  Is  levied  upon  property 
created  in  part  by  the  unity  of  use  of  other 
property.  There  is  a  unity  of  use  in  the  dis- 
tribution of  gas  and  electricity  sold  to  its 
consumers  by  such  a  corporation  as  the  Pa- 
cific Gas  &  Electric  Company,  whether  those 
commodities  be  produced  In  its  own  retorts 
and  by  its  own  generators  or  purchased 
ready  made  from  other  corporations.  The 
tax  might  be  levied  upon  the  gross  earnings 
(as  Indeed  It  Is  in  some  states),  but  we  see 
nothing  to  prevent  its  ascertainment  by  cal- 
culating a  certain  per  cent,  of  the  "gross  re- 
ceipts from  operation."  Either  method  would 
be  a  "commutated  or  substitjited"  tax  upon 
properties  which  have  acquired  peculiar  and 
special  worth  because  of  their  "unity  of  use." 
Therefore,  unless  the  words  of  our  Constitu- 
tion either  in  themselves  or  Interpreted  in 
the  light  of  custom  and  precedent  compel  us 
to  hold  that  the  taxes  to  be  paid  by  appel- 
lants should  have  'been  calculated  upon  the 
basis  of  gross  earnings,  we  shall  be  bound  to 
uphold  the  Judgment  of  the  superior  court 

That  the  words  of  the  Constitution  did  not 
contemplate  deduction  from  the  "gross  re- 
ceipts from  operation"  we  do  not  doubt.  The 
expression  first  occurs  in  subdivision  "a" 
of  section  14  of  article  13  as  follows: 

"Said  tax  shall  be  equal  to  the  percentages 
hereinafter  fixed  upon  the  gross  receipts  from 
operation  of  such  companies,  and  each  thereof 
within  the  state." 

The  same  form  of  expression  is  again  used 
in  the  same  subdivision  and  in  the  very  next 
aentenoe,  which  la  as  follows: 


"When  such  companies  are  operating  partly 
within  and  partly  without  this  state,  the  gross 
receipts  within  this  state  shall  be  deemed  to  be 
all  receipts  on  business  beginning  and  ending 
within  this  state,  and  a  proportion,  based  upon 
the  proportion  of  the  mileage  within  this  state 
to  the  entire  mileage  over  which  such  business 
is  (lone,  of  receipts  on  all  business  passing 
through,  into,  or  out  of  tills  state." 

This  is  perfectly  plain,  unequivocal  lan- 
guage, and  it  wHl  be  noticed  that  the  de- 
dnctlons  from  receipts  upon  business  done 
partly  within  the  state  are  based,  not  upon 
the  cost  to  the  company  assessed  of  the  pro- 
portion of  the  service  rendered  or  the  com- 
modity distributed  within  the  state,  but  upon 
the  mileage  covered.  The  addition  of  the 
words  "from  operation"  to  the  words  "gross 
receipts"  does  not  change  their  meaning  to 
an  equivalent  of  "gross  profits."  On  the  con- 
trary, those  worfls  but  emphasize  the  fact 
that  the  tax  contemplated  by  the  Constitu- 
tion was  to  be  levied  upon  the  property  and 
franchises  of  corporations  used  exclusively 
in  public  service.  Many  such  corporations 
have  investments  which  have  no  relation  to 
the  operation  of  their  business  of  supplying 
gas,  hauling  freight  and  passengers,  and  the 
like.  The  clear  intent  was  to  base  the  tax 
upon  the  income  derived  from  the  exercise 
by  the  corporation  of  functions  reasonably 
within  their  charter  powers.  The  authorities 
sustain  this  view.  In  State  v.  Minnesota  & 
International  By.  Co.,  106  Minn.  170,  118  N. 
W.  679,  1007,  16  Ann.  Cas.  428,  in  discussing 
a  statute  requiring  the  payment  of  3  per  cent. 
on  the  "gross  earnings"  of  a  railroad,  the 
Supreme  Court  of  Minnesota  said: 

"We  believe  the  proper  meaning  of  the  act 
under  comuderation  to  be  that,  when  a  railroad 
company  is  engaged  in  work  reasonably  within 
its  chartor  powers,  the  receipts  from  such 
sources  constitute  gross  earnings  in  the  opera- 
tion of  the  railroad." 

In  the  same  oidnlon  this  language  Is  used: 
"There  is  good  authority  for  holding  that 
under  the  statute  involved  in  the  present  ap- 
peal all  income,  or  earnings  of  whatever  na- 
ture, received  by  the  railway  company  should 
be  included  within  the  term  'gross  earnings.' 
Such  was  the  view  apparently  taken  by  the  Su- 
preme Court  of  Wisconsin  in  State  v.  Mc- 
Fetridge,  64  Wis.  130,  24  N.  W.  140.  The 
Wisconsin  statute  provided  that  railroads 
should  pay,  in  lieu  of  all  other  taxes,  a  certain 
per  centum  of  their  gross  earnings,  and  it  was 
held  that  rental  paid  for  a  leased  railroad  was 
included  within  tno  meaning  of  that  term.  The 
Appellate  Division  of  the  Supreme  Court  of 
Kew  York  (Pewle  v.  Roberts,  32  App.  Div. 
113,  114.  52  N.  Y.  Snpp.  859)  decided  that  'gross 
earniags  from  its  transportation  or  transmis- 
sion business,'  as  used  in  the  statute,  was  in- 
tended to  mean  that  all  corporations  embraced 
within  the  provisions  of  the  act  should  pay  to 
the  state  a  tax  upon  all  receipts  arising  from 
or  growing  out  of  the  employment  of  its  capi- 
tal, whether  that  capital  was  employed  in  the 
transportation  or  transmission  business,  or  oth- 
erwise. In  Detroit  v.  Commissioner,  119  Mich. 
132.  77  N.  W.  631,  the  Supreme  Court  was  of 
opinion  that  sums  received  by  a  railroad  com- 
pany for  switdiing,  rental  of  tracks  and  termi- 
nals, and  interest  on  loans  and  deposits,  were 
a  part  of  its  'gross  income^'  and  taxable  as 
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In  Commonwealth  v.  United  States  Bx- 
press  Co.,  157  Pa.  579,  27  Atl.  396,  it  was  held 
that  a  tax  upon  the  whole  of  the  gross  re- 
ceipts of  an  express  company  is  not  doable 
taxation,  although  the  amounts  paid  by  the 
express  company  to  railroad  companies  for 
transportation  are  Included  in  and  taxed  as 
I)art  of  the  gross  receipts  of  such  companies. 
It  was  held  that  the  sums  paid  by  the  'defend- 
ant to  railroad  companies  were  paid  for  eerv- 
ices  rendered  to  the  express  company,  while 
the  latter's  gross  receipts  were  the  result  of 
services  rendered  by  It  to  its  customers.  So 
In  the  case  now  before  us  the  mcmey  paid  by 
the  Suburban  Company  for  gas  in  bulk  was 
paid  to  appellant  and  received  in  its  capacity 
as  a  wholesale  dealer,  while  the  amounts  re- 
ceived by  the  Suburban  from  its  customers 
were  paid  for  delivering  gas  to  them — an  en- 
tirely different  service.  Therie  is  no  more  rea- 
son to  make  a  deduction  because  the  two  cor- 
porations were  engaged  In  the  same  sort  of 
business  than  there  would  be  to  subtract  from 
the  grand  total  of  pQalntUTs  gross  receipts  the 
amounts  paid  for  oil  used  In  the  manufacture 
of  gas  by  said  corporation.  This  principle 
is  well  expressed  In  the  concurring  opinion  of 
Mr.  Chief  Justice  Sterrett  in  the  case  last  cit- 
ed. After  quoting  from  the  statute  imposing 
a  tax  of  a  certain  percentage  on  the  "gross  re- 
ceipts of  said  company  received  from  express 
business  done  whcrfly  within  this  state,"  he 
said: 

"The  tax  is  thus  laid,  not  upon  not  earning 
or  upon  gross  earnings  less  the  amonnt  paid 
other  companies  for  transportation  services, 
but  upon  the  entire  gross  receipts  of  the  defend- 
ant's express  business  done  wholly  within  this 
commonwealth.  As  construed  in  Railroad  Co. 
V.  Commonwealth,  104  Pa.  86,  the  term  'gross 
receipts'  has  been  regarded  as  equivalent  to 
'gross  increase'  or  'gross  earnings.'  The  defend- 
ant might,  with  almost  equal  propriety,  claim 
the  right  to  deduct  office  expenses  and  cost  of 
local  deUvery  service." 

In  State  t.  Illinois  Central  Railroad  Co., 
246  111.  188,  92  N.  E.  814,  the  court  was  con- 
sidering a  provision  in  a  charter  of  a  railroad 
company  requiring  it  to  pay  a  percentage  of 
"the  gross  receipts,"  and  it  was  held  that 
the  quoted  expression  meant  the  entire  In- 
come without  deduction.  In  the  Illuminating 
discussion  of  this  subject  the  court  cited 
German  Alliance  Ins.  Co.  v.  Van  Cleave,  191 
lU.  410,  61  N.  E.  94,  wherein  "gross  Income" 
was  held  to  be  the  gross  receipts  of  the  busi- 
ness, the  court  saying  that  the  word  "gross," 
as  used  in  the  statute.  Is  opposed  to  "net," 
and  in  its  ordinary  signification  Is  aiH)licd 
to  all  of  the  receipts  of  the  business,  while 
net  receipts  are  those  remaining  after  deduc- 
tions for  the  expenses  of  conducting  the  busi- 
ness. See,  also.  Goldsmith,  Comptroller  Gen- 
eral, V.  Augusta  &  Savannah  Railroad  Co., 
62  Ga.  468;  Railway  v.  Shlnn,  52  Ark.  93,  12 
S.  W.  183;  Philadelphia  &  Readhag  Railroad 
Co.  V.  Commonwealth,  104  Pa.  80 ;  People  ex 
rel.  The  Brooklyn  Union  Gas  Co.,  v.  Morgan, 
114  App.  Dlv.  266,  99  N.  Y.  Supp.  711;  Com- 
monwealth V.  Brush  Electric  Light  Co.,  204 


Pa.  St.  249,  63  Atl.  1006,  In  People  ex  reL 
The  New  York  Central  &  Hudson  River  Rail- 
road Co.  V.  Roberts,  as  Comptroller,  32  App. 
Dlv.  113,  52  N.  y.  Supp.  859,  dted  supra,  the 
New  York  statute  Imposing  an  excise  tax  ot 
a  g^ven  percentum  upon  the  gross  earnings 
of  railroads  was  held  to  include  earnings  ot 
every  kind  excepting  those  derived  from  In- 
terstate commerce.  In  that  case  the  Inclu- 
sion of  the  income  derived  by  the  relator 
from  stocks  and  bonds  of  other  corporations 
which  had  paid  their  corporation  tax  was 
sustained.  The  court  said  that  the  rule 
against  double  taxatl<Hi  Is  a  rule  of  legisla- 
tion, and  not  of  law,  and  while  the  courts 
will  uphold  an  unforced  construction  of  a 
statute  which  will  result  In  relieving  proper- 
ty from  double  taxation,  nevertheless  the 
power  of  the  Legislature  to  require  payment 
of  such  tax  Is  undoubted.  The  Court  of  Ap- 
peals affirmed  the  judgment  on  the  opinion  of 
the  Appellate  Division.  People  v.  Roberts, 
157  N.  T.  677,  61  N.  B.  1093. 

[3]  We  are  referreSd  to  the  report  of  the- 
commission  on  revenue  and  taxation  made  in 
December,  1906,  which  outlined  a  system  of 
taxing  "gross  earnings,"  and  It  Is  argued 
that,  as  the  pec^le  In  voting  for  the  amend- 
ments to  article  13  of  the  Constitution  were- 
largely  Influenced  by  that  report.  It  should 
be  considered  by  this  court  as  a  constmctloQ. 
of  the  words  "gross  receipts  from  operation" 
so  powerful  as  to  compel  the  conclusion  that 
those  words  are  the  equivalent  of  "gross  earn- 
ings." While  the  report  Is  very  valuable  and 
enlightening  upon  the  subject  treated,  we  can- 
not read  It  Into  the  Constitution  for  the  pur- 
pose of  defining  words  of  plain  meaning.  If 
we  were  to  be  governed  by  contemporaneous 
construction,  we  would  have  to  consider  also 
that  given  by  the  Legislature  to  the  four- 
teenth section  of  article  13  shortly  after  its 
adoption,  as  evidenced  by  section  7  of  chap- 
ter 335  of  the  Statutes  of  1911,  p.  633,  which 
Is  in  part  as  follows : 

"The  term  'gross  receipts  from  operation'  as 
used  in  section  two  of  this  act  is  hereby  defined 
to  include  all  sums  received  from  business  done 
within  this  state,  daring  the  year  ending  the 
thirty-first  day  of  December  last  preceding,  in- 
cluding the  company's  proportion  of  gross  re- 
ceipts from  any  and  all  sources  on  account  of 
business  done  by  it  within  this  state,  in  connec- 
tion with  other  companies  do8<sibed  in  sectioa 
2  of  this  act." 

Since  this  case  was  submitted  a  new  stat- 
ute has  been  passed  by  the  Legislature.  It 
Is  contained  in  chapter  214  of  the  statutes 
enacted  at  the  last  sesslcm.  Section  8  of 
said  chapter  214  adds  a  new  section  to  the 
Political  Code,  numbered  3665a,  which  Is  sub- 
stantially the  same  as  section  7  of  chapter 
335  of  the  statutes  of  1911,  but  with  the  ad- 
dition of  the  following  paragraph : 

"Any  company  claiming  that  the  lery  of  the- 
percentage  nxed  by  section  three  thousand  six 
hundred  sixty-four  a  of  this  Code  on  the  total 
gross  receiuts  of  such  company  results  in  double 
taxation  of  the  property  of  such  company,  may 
make  application  to  the  state  board  of  equaliza- 
tion for  a  hearing  on  such  matter.    Said  board; 
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■hall  have  power  to  take  evidence  and  determine 
the  facts  with  respect  to  snch  claim,  and  in  event 
said  board  finds  the  daim  of  such  company  to 
be  true,  said  board  may  authorize  such  company 
to  deduct  from  its  reported  ^ross  receipts  that 
amount  of  such  receipts  which,  if  included  in 
such  total  gross  receipts,  would  causo  such 
double  taxation." 

Doubtless  this  measure  was  adopted  for 
tbe  purpose  of  providing  machinery  for  the 
use  of  the  taxing  board  In  the  event  that  a^- 
pellants  should  succeed  In  these  cases  on  ap- 
peal and  that  this  court  should  bold  In  ac- 
cordance with  the  views  of  counsel  for  the 
appealing  coritorations.  In  view  of  this  de- 
dsioD  the  board  will  not  stand  in  neM  of  the 
authority  sought  to  be  conferred. 

It  follows  from  the  foregoing  discussion 
that  the  superior  court  correctly  found 
against  tbe  plaintiffs  In  both  cases. 

The  Judgments  are  afHrmcO. 

We  concur :  ANGBLLOTTI,  0.  J. ;  SHAW, 
J.:  HENSHAW,  J.;  LAWLOR,  J.;  LORI- 
GAN,  J. 


OITX  OF  LOS  ANGET.es  v.  ZELLEB  et  aL 
(L.  A.  3700.) 

(Supreme  Court  of  California.    Sept  21.  1917.) 

1.  CONBTITUTIOWAI.    LaW     «=>318— JTTBT    «=9 

28(2)  —  Waiver  —  CoMDxuNATion  Pbocbed- 

INOS— Statutb. 
street  Opening  Act  (St.  1903,  p.  378)  i  8, 
as  amended  by  St.  1909,  p.  1037,  providing  that 
a  notice  of  motion  to  set  a  cause  for  trial  may 
be  given  by  any  of  tbe  parties,  and  that,  if  up- 
on tbe  hearing  of  such  motion  a  trial  by  the 
jury  or  by  the  court  without  a  jury  is  not  de- 
manded by  the  defendants,  or  by  the  plaintifE, 
such  trial  shall  be  deemed  waived,  etc.,  is  not 
violative  of  Const,  art.  1,  g  14,  providing  that 
private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  which 
shall  be  ascertained  by  a  jury  unless  a  jury 
be  waived  as  in  other  civil  cases  in  a  court  of 
record,  since  the  Legislature  had  the  same  pow- 
er in  treating  of  the  special  matter  s>f  street  im- 
provements to  provide  that  a  waiver  of  the  right 
to  trial  by  jury  shall  occur  when  the  parties 
affected  fail  to  appear  at  the  time  the  motion 
to  set  a  day  for  the  bearing  of  the  cause  is  no- 
ticed to  be  made  as  it  had  to  provide  in  general, 
by  Code  Civ.  Proc.  §  631,  that  a  waiver  of  the 
right  to  trial  by  Jury  is  made  by  consent,  oral 
or  written;  the  clause  of  Const,  art.  1,  {  14, 
"as  in  other  civil  cases,"  not  being  a  limitation 
of  the  clause  "unless  a  jury  be  waived." 

2.  Jury  i@=25(2)— Waiver. 

Where  parties  appear  and  go  to  trial  with- 
out objection  before  a  court,  they  will  be  deemed 
to  have  waived  a  trial  by  jury. 
8.  Eminent  Domain  ^=»1C9  —  Opening  or 

Street  by  Citt  on  Railroad  Pbopertt  — 

Statute. 
The  city  of  Los  Angeles  had  power  to  pro- 
ceed with  its  suit  to  condemn  railroad  property 
for  street  purposes,  although  tbe  Railroad  Com- 
mission had  not  determined  where  tbe  inter- 
secting street  should  cross  the  tracks  of  the  rail- 
road, since  Public  Utilities  Act  (St.  [Sp.  Sess.] 
1911,  p.  40)  S  43,  making  the  permission  of  the 
Railroad  Commission  a  prerequisite  to  the  es- 
tablishment of  grade  crossings  of  any  railroad 
by  a  street,  has  no  application  to  street  open- 
ings and  railroad  crossings  in  the  city  of  Los 
Angeles. 


4.  Statutes  9s>97^)— Speciai,  laaiSLATioa 
—Authority  to  Condemn.  Pbopertt. 
Code  Civ.  Proc.  S  1240,  subd.  4,  providing 
that  property  devoted  to  one  public  use  may  be 
appropriated  for  another  where  the  latter  is 
more  necessary  than  the  former,  and  declaring 
that  use  as  a  public  street  or  highway  is  deemed 
more  necessary  than  any  public  use  to  which 
the  property  may  already  be  devoted,  is  not 
violative  of  the  (jonstitution  amounting  to  spe- 
cial legislation. 

8.  Eminent  Domain  <g=547(B)  —  Condemna- 
tion OF  Railroad  Propebtt  fob  Street— 
Statute. 
Under  Code  Civ.  Proc.  }  1240,  subd.  4,  the 
<Aty  of  XiQB  Angeles  was  authorized  to  take  by 
condemnation  the  right  of  way  of  a  street  or 
other  railroad  for  use  as  a  highway  or  street. 
6.  Eminent  Domain  €=150— Damages— Con- 
demnation OF  Railroad  Right  of  Way. 
In  proceedings  by  the  city  of  Los  Angeles  to 
condemn   for   street   puri^oses   a   strip   of  land 
owned  by  an  electric  railroad  1,000  feet  long 
and  35  feet  wide  used  as  tbe  railroad's  right 
of  way,  the  court's  action  in  allowing  only  the 
nominal  sum  of  $10  as  damages  for  the  taking 
was  improper;   the  award  being  inadequate. 
Shaw  and  Sloss,  JJ.,  dissenting. 
In  Bank.    Appeal  from  Superior  Court,  Los 
Angeles  County;  N.  P,  Conrey,  Judge. 

Action  by  tbe  (Mty  of  Los  Angeles  against 
J.  T.  Zeller  and  others,  the  Pacific  Electric 
RAllway  Company,  and  the  Union  Trust 
Company  of  San  Francisco,  as  such  and  as 
trustees.  From  the  Judgment,  defendants 
appealed  to  the  District  0)urt  of  Appeal, 
and  tbe  case  was  transferred  to  the  Su- 
preme Court  on  order  made  after  decision  in 
the  District  Court.  Judgment  was  reversed, 
with  direction  to  the  superior  court  to  enter 
Its  Judgment  in  conformity  with  the  findings 
of  fact.  On  rehearing,  Judgment  and  order 
reversed. 

J.  W.  McKlnley,  Frank  Karr,  A.  W.  Ash- 
burn,  and  R.  C.  Gortner,  all  of  Los  Angeles, 
for  appellants.  Albert  Lee  Stephens  and 
Charles  S.  Burnell,  both  of  Los  Angeles,  for 
respondent 

MEL  YIN,  J.  In  this  case  an  opinion  was 
prepared  by  the  District  Court  of  Appeal,  but 
subsequently  an  order  was  made  transferring 
the  case  to  this  court,  where  an  opinion  was 
prepared  and  announced,  but  a  rehearing  was 
granted  in  order  that  a  further  consideration 
might  be  had  of  the  action  of  the  superior 
court  In  upholding  a  compensation  merely 
nominal  for  the  taking  for  use  as  a  public 
street  of  a  strip  of  land  owned  by  a  street 
railway  and  occupied  by  It  for  tbe  purposes 
of  its  business.  Upon  further  study  of  the 
matter  a  majority  of  the  Justices  are  of  the 
c^inion  that  the  superior  court  erred  dn  nus- 
talnlng  an  award  of  damages  In  so  small  an 
amount.  Upon  the  other  questions  discussed 
we  reaffirm  our  former  opinion  which  was  In 
part  the  adoption  of  the  views  of  the  District 
Court  of  Appeal.  As  given  betow  the  portions 
in  single  quotation  marks  are  from  that  part 
of  the  former  opinion  prepared  by  Mr.  Jus- 
tice Sloss,   and  those   in   double  quotation 
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mar&s  are  from  the  opinion  written  by  Mr. 
Justice  James  and  originally  filed  In  the  Dis- 
trict Conrt  of  Appeal: 

"  'Appeal  from  a  judgment  and  from  an  order 
denying  the  motion  of  appellants  for  a  new 
trial.  This  action  was  brought  by  the  city  of 
Los  Angeles  to  condemn  for  street  purposes 
ground  used  as  a  right  of  way  by  appellant  Pa- 
cific Electric  Railway  Company  and  to  which 
ground  said  appellant  held  fee-simple  title. 
The  ground  consisted  of  a  strip  of  land  approxi- 
mately 30  feet  in  width  and  of  more  than  1,000 
feet  in  length,  upon  which  was  located  rails, 
poles,  wires,  and  the  usual  equipment  of  an  elec- 
tric railway.  This  strip  of  land  was  continu- 
ous, except  that  it  was  intersected  and  crossed 
by  one  street  which  was  90  feet  in  width.  Oth- 
er streets  numbering  four  abutted  the  right  of 
way  at  right  angles  from  the  south,  and  one 
abutted  the  north  line  of  the  right  of  way  at 
its  westerly  end.  Sixteenth  street  in  the  city 
of  Los  Angeles  formed  a  continuance  of  "the 
strip  mentioned  at  the  east,  and  along  this  street 
the  tracks  of  the  railway  company  extended, 
leading  toward  the  center  of  the  city  of  Los 
Angeles.  The  result  of  the  condemnation  pro- 
ceedings, if  successful,  would  be  to  open  Six- 
teenth street  westerly  throughout  the  length  of 
the  strip  mentioned  and  form  means  of  ac- 
cess from  Sixteenth  street  into  and  out  of  the 
several  streets  which  were  closed  against  the 
south  line  of  the  right  of  way  strip.  After  pre- 
liminary proceedings  had  agreeable  to  the  pro- 
visions of  thf>  Street  Opening  Act  of  1903  (Stats. 
1903,  p.  376),  suit  was  commenced  and  notice 
of  motion  to  set  the  cause  for  trial  given.  At 
the  time  set  for  the  hearing  of  this  motion  ap- 
pellants did  not  appear  and  the  court  thereupon 
appointed  three  referees  to  ascertain  the  com- 
pensation proper  to  be  paid  to  the  parties  inter- 
ested. This  board  of  referees  made  its  report 
and  objections  were  filed  thereto,  both  upon  the 
part  of  the  city,  plaintiff,  and  appellants  here. 
Before  hearing  was  had  upon  the  report,  these 
appellants  withdrew  the  objections  made,  and 
the  court  took  np  the  matter  on  the  objections 
raised  on  the  part  of  the  city.  Before  this  lat- 
ter hearing  was  had  appellants  made  a  demand 
for  a  jury  trial,  which  was  denied.  The  court 
at  the  hearing  modified  the  report  of  the  referees 
and  made  its  order  allowing  to  the  appellants 
the  sum  of  $10  for  the  taking  of  the  parcels  of 
land  sought  to  be  condemned,  and  allowing  the 
sum  of  $26,900  as  damage  to  the  property  not 
taken  of  the  appellants.  Judgment  followed  ac- 
cordingly. 

[1,2]  "  'It  is  first  claimed  that  a  jury  trial 
should  have  been  awarded  appellants  upon  their 
demand  made  prior  to  the  hearing  of  the  objec- 
tions to  the  referees'  report.  In  section  8  of  the 
Street  Opening  Act  mentioned,  as  amended  in 
1909  (Stat  1909,  p.  1035),  it  is  provided  that 
a  notice  of  motion  to  set  a  cause  for  trial  may 
be  given  by  any  of  the  parties,  and  that  'if,  up- 
on the  hearing  of  such  motion,  a  trial  by  jury 
or  by  the  court  without  a  jury  is  not  demanded 
by  the  defendants,  or  any  or  them,  or  by  the 
plaintiff,  such  trial  shall  be  deemed  to  be  waiv- 
ed, and  the  court  must  appoint  three  disinter- 
ested persons  referees,  to  ascertain  the  compen- 
sation to  be  paid  to  such  defendants  so  waiving 
a  trial  by  a  jury,  or  by  the  court  without  a 
jury.'  There  was  a  clear  waiver  of  the  right 
to  trial  by  a  jury  made  by  the  appellants  if  the 
provisions  of  the  Street  Opening  Act  as  just 
quoted  are  to  be  given  any  effect.  Counsel  con- 
tend, however,  that  the  Constitution  of  this 
state  (section  14,  article  1)  does  not  permit  the 
waiver  of  a  jury  to  be  worked,  except  it  be  done 
in  the  manner  which  affects  all  civil  actions 
alike.  Section  14  of  article  1  provides  in  part 
as  follows:  'Private  property  shall  not  be  tak- 
en or  damaged  for  public  use  without  just  com- 
pensation having  been  made  to,  or  paid  into 
court  for,  the  owner,  and  no  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation 


other  than  munidpal  until  full  eompensatimi 
therefor  be  first  made  in  money  or  ascertained 
and  paid  into  court  for  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed 
by  such  corporation,  which  compensation  shall 
be  ascertained  by  a  jury,  unless  a  jury  be  waiv- 
ed, as  in  other  civil  cases  in  a  court  of  record, 
as  shall  be  prescribed  by  law.  •  *  • '  It  1« 
insisted  that  the  clause  as  in  other  civil  cases' 
is  a  limitation  of  the  clause  'unless  a  jury  be 
waived.'  We  do  not  so  construe  the  provision, 
but  so  construe  it  rather  to  the  effect  that  the 
phrase  'as  in  other  civil  cases'  refers  to  the  mat- 
ter of  fixing  the  compensation  by  a  jury  which 
is  provided  for  in  the  sentence  immediately  ire- 
ceding  that  referring  to  the  waiver  of  a  jury. 
As  we  would  construe  the  provision,  it  would 
read  in  this  way:  'Which  compensation  shall  be 
ascertained  by  a  jury,  as  in  other  civil  cases 
in  a  court  of  record.'  Section  7,  article  1,  of 
the  Constitution  -Provides  that  the  trial  by  jury 
may  be  waived  'in  civil  actions  by  the  consent 
of  the  parties,  signified  in  such  manner  as  may 
be.  prescribed  by  law.'  It  follows,  considering 
tliis  section  alone,  that  it  is  left  to  the  Legis- 
lature to  determine  as  to  what  may  amount^  to 
a  waiver  of  the  right  to  a  jury  trial  in  civil 
action.  The  Legislature  in  general  hM,  by 
section  631  of  the  Code  of  Civil  Procedure, 
provided  that  a  waiver  of  the  right  to  trial  by 
jury  is  made  by  consent,  oral  or  written,  and 
by  the  failure  of  the  party  to  appear  at  the 
trial.  No  reason  appears  why  the  Legislature 
has  not  the  same  power  in  treating  of  the  spe- 
cial matter  of  street  improvements  to  provide 
that  a  waiver  of  the  right  to  trial  by  jury  shall 
occur  when  the  parties  affected  fail  to  appear 
at  the  time  the  motion  to  set  a  day  for  the 
hearing  of  the  cause  is  noticed  to  be  made.  Pro- 
ceedings for  the  opening,  widening,  and  improv- 
ing of  streets  in  municipalities  form  a  subject 
for  special  treatment  and  procedure,  and  tbe 
provision  relating  to  the  appointment  of  referees 
is  one  consistent  with  the  proper  nature  and 
subject  of  such  acts.  It  is  appropriate  that  the 
matter  of  the  appointment  of  referees  shall  be 
determined  in  advance  of  the  date  of  a  proposed 
trial,  for  if  it  is  not  demanded  by  the  parties 
that  the  work  assigned  to  be  performed  by  the 
referees  shall  be  performed  by  the  court  or  by  a 
jury,  then  there  is  no  occasion  for  such  trial  to 
be  had.  If  there  is  to  be  a  trial  by  court  or 
jury  there  can  be  no  referees.  Hence  the  effect 
under  the  provisions  of  the  act  of  a  motion  to 
set  a  cause  for  trial  is  to  give  notice  that  ref- 
erees are  then  to  be  appointed,  unless  the  par- 
ties appear  and  object  thereto  and  require  a 
trial  by  the  court  or  jury.  If  they  fail  to  so 
appear,  their  right  to  such  a  trial  is  waived,  and 
properly  so.  The  demand  of  the  appellants  for 
a  jury  trial  made  before  the  hearing  on  the 
objections  of  the  city  to  the  referees'  report 
came  too  late.  The  trial  had  already  been  had ; 
that  is,  the  evidence  had  been  taken  by  the  ref- 
erees and  findings  reported.  It  only  remained 
for  the  court  to  consider  the  objections  made  to 
the  report  and  to  modify  or  confirm  the  same  or 
set  the  report  aside  and  appoint  a  new  board  of 
referees.  At  that  stage  of  the  proceedings  there 
was  no  hearing  pending  at  which  it  would  have 
been  appropriate  to  make  use  of  tbe  services  of 
a  jury.  The  record  shows  a  complete  acquies- 
cence on  the  part  of  appellants  in  all  of  the  pro- 
ceedings taken  in  the  condemnation  matter  up 
to  the  time  the  report  of  the  referees  came  be- 
fore the  court  for  confirmation.  _  In  so  far  as 
objections  to  those  proceedings  might  be  waived, 
the  circumstances  are  such  as  to  show  conclu- 
sively that  the  appellants  are  bound,  because 
of  their  failure  to  seasonably  raise  objection 
thereto.  In  the  bill  of  exceptions  it  is  set  out 
that  the  board  of  referees  proceeded  to  take  tes- 
timony to  show  the  value  of  the  land  songht 
to  be  taken  and  the  damages  which  would  ac- 
crue, and  nothing  is  therein  shown  which  would 
indicate  that  the  defendants  were  not  present  at 
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such  heari&tr.  It  would  therefore  aiJpear  that 
not  only  did  they  fall  to  make  any  objection 
to  the  hearing  before  the  referees,  which  was  in 
effect  the  trial,  but  that  after  filing  objections 
to  the  report  of  the  referees  they  withdrew  these 
objections  and  left  such  report  to  stand,  presum- 
ably approving  thereof.  Aside  from  any  ques- 
tion as  to  the  right  of  the  Legislature  to  make 
a  special  provision  respecting  the  waiver  of  a 
jury  trial  in  street  opening  cases,  there  is  a 
general  rule  which  is  applicable  where  the  par- 
ties have  failed  seasonably  to  make  a  demand 
for  a  jury  trial.  It  is  held  that  where  parties 
appear  and  go  to  trial  without  objection  before 
a  court,  they  will  be  deemed  to  have  waived 
a  trial  by  jury.  Boston  Tunnel  Oo.  v.  McKen- 
zie  et  al.,  67  Cal.  485,  8  Pac.  22;  Ferrea  v. 
Chabot,  121  Cal.  233,  tS  Pac.  689,  1092." ' 

[3]  "The  second  point  urged  is  that  the  city 
was  without  power  to  proceed  with  the  condem- 
nation suit  until  the  Railroad  Commission  had 
acted  and  determined  where  the  intersecting 
streets  should  cross  the  tracks  of  the  railway 
company.  It  is  sufficient,  in  answer  to  this 
point,  to  refer  to  our  recent  decision  in  City  of 
Los  Angeles  v.  Central  Trust  Co.,  173  Cal.  323, 
159  Pac.  1169,  where  we  held  that,  at  the  time 
these  proceedings  were  had,  the  provision  of  sec- 
tion 43  of  the  Public  Utilities  Act  of  1911, 
making  the  permission  of  the  Railroad  Com- 
mission a  prerequisite  to  the  establishment  of 
grade  crossings  of  any  railroad  by  a  street,  had 
no  application  to  street  openings  and  railroad 
crossings  within  the  city  of  Los  Angeles. 

[4, 5]  "  'The  further  contention  is  advanced 
that  there  is  no  authority  in  a  municipal  corpo- 
ration to  take  by  condemnation  the  right  of  way 
of  a  street  or  other  railroad,  for  the  reason  that 
property  already  devoted  to  a  public  use  can- 
not be  taken  for  the  purpose  of  serving  another 
public  use.  It  is  admitted  that  subdivision  4 
of  section  1240  of  the  Code  of  Civil  Procedure 
in  terms  provides  that  property  devoted  to  one 
public  use  may  be  appropriated  for  another  pub- 
lic use  where  the  latter  is  more  necessary  than  the 
former.  The  subdivision  mentioned  further  de- 
clares that  the  use  as  a  public  street  or  highway 
is  deemed  more  necessary  than  any  public  use 
to  which  the  property  may  already  be  devoted. 
It  is  claimed,  however,  that  this  latter  provi- 
sion violates  the  provisions  of  the  Constitu- 
tion in  that  it  amounts  to  special  legislation.  It 
would  seem  unnecessary  to  discuss  the  argument 
under  this  head  to  the  last  point  mentioned. 
It  was  not  proposed  by  the  city  in  this  case  to 
annihilate  or  destroy  the  value  of  the  property 
for  the  uses  to  which  the  railroad  company 
was  putting  it ;  in  fact,  the  use  of  the  right 
of  way  was  specially  reserved  to  the  railroad 
company,  together  with  its  tracks,  wires,  and 
equipment  There  was  no  purpose  manifested 
to  destroy  the  utilitj;  of  the  right  of  way  as 
a  right  of  way  for  railroad  purposes.  The  city 
sought  only  to  share  the  use  of  the  ground  by 
permitting  the  public  to  use  it  in  common  as  a 
highway.' " 

tl]  We  now  come  to  a  consideration  of 
that  part  of  the  court's  action  in  allowing 
only  the  earn  of  $10  as  damages  for  the  tak- 
ing of  the  parcel  of  land,  1,600  feet  long  and 
about  35  feet  wide,  which  was  sought  to  be 
condemned.  Admittedly,  this  land  is  worth 
vastly  more  than  ?10  or  any  such  trivial 
sum,  but  it  was  argued  In  the  superior  court 
and  here  that  since  the  dty  wished  to  pre- 
serve, not  to  take  away,  the  railroad  com- 
pany's use  of  the  strip  of  land  for  transpor- 
tation purposes  the  injury  resulting  from  the 
sharing  of  such  purposes  by  the  general  J)ub- 
lic  would  be  merely  nominal.  It  is,  of  course, 
admitted  that  the  corporation  would  be  put 
to  greater  expense  by  the  surrender  of  its  ex- 


elusive  use  of  the  strip  of  land,  but  we  are 
asked  to  assume  that  such  detriment. is  cov- 
ered by  the  large  Item  of  damages  allowed  by 
the  court  Taking  the  latter  contention  first 
we  cannot  see  how  an  avmrd  of  damages 
could  possibly  meet  the  condition  because  the 
detriment  caused  by  the  appropriation  of  the 
land  for  a  street  would  be  so  great  and  of  a 
nature  so  diverse  that  no  rational  basis  for 
the  calailatlon  of  mere  damages  could  be 
found.  Some  of  the  phases  of  such  detri- 
ment would  be:  (1)  Interruption  of  the  serv- 
ice by  compulsory  obedience  to  the  law  regu- 
lating speed  on  public  streets;  (2)  added  dan- 
ger of  accidents  of  the  sort  that  could  not  or- 
dinarily happen  on  a  private  right  of  way; 
(3)  increased  expense  due  to  the  corpora- 
tion's duty  to  keep  a  part  of  the  street  In  re- 
pair; and  (4)  the  taking  from  the  railway 
corporation  of  the  ri^t  to  aflix  waiting  sta- 
tions, switches,  and  the  like  to  the  land.  We 
cannot  assume  that  these  and  other  injuries 
to  the  owner  of  the  property  either  were  or 
could  be  met  by  the  award  of  damages  for 
property  not  taken.  The  trouble  with  the  ar- 
gument of  respondent  upon  tills  and  the  oth- 
er branch  of  the  case  is  that  It  ignores  the 
possibility  of  the  use  of  the  real  property 
for  any  other  purpose  than  the  operation  of  a 
railway. 

Concerning  the  supposed  adequacy  of  $10 
as  an  amount  of  compensation  for  the  fee  to 
the  strip  of  land  belonging  to  the  corpora- 
tioif,  Mr.  Justice  Hensbaw  wrote  as  follows 
when  the  case  was  previously  under  consider- 
ation: 

"I  cannot  bring  myself  to  believe  that  an 
award  such  as  is  here  made,  of  $10,  for  a  strip 
of  land  1,600  feet  long  by  35  feet  wide,  for 
which  land  unquestionably  the  appellant  paid  a 
large  amount  of  mone^,  is  anything  other  than 
a  cloak  for  confiscation.  If  1,600  feet  may 
thus  be  taken,  why  not  160  miles,  and  why  may 
not  the  counties  of  the  state  adopt  this  method 
of  condemnation  of  parts  of  steam  railway 
rights  of  way,  for  which  those  companies  have 
paid  vast  sums  of  money,  and  thus  obtain  high- 
ways for  the  use  of  the  public  without  cost? 
I  can  perceive  no  parallelism  between  this  case 
and  a  mere  right  of  way  for  a  highway  across  a 
steam  railroad  right  of  way.  In  the  present 
case  the  fee  is  taken.  In  the  crossing  case 
but  an  insignificant  easement  is  condemned. 
Moreover,  steam  railroads,  so  far  as  present 
Imowledge  goes,  have  a  permanency  which  does 
not  apply  to  suburban  electric  roads.  It  is 
foretold  as  to  the  latter  that  automobile  trans- 
portation will  soon  drive  out  of  existence  most 
if  not  all  of  such  lines,  and  indeed,  as  a  matter 
of  statistics,  it  is  declared  that  more  passengers 
are  carried  in  the  United  States  to-da^  by  pub- 
lic service  automobiles  than  are  .carried  by  all 
of  the  steam  and  electric  railroads  of  the  coun- 
try, and  that  the  percentage  is  increasing.  To 
permit  a  highway  to  be  thus  carved  out  of  the 
privately  owned  right  of  way  of  a  suburban  elec- 
tric road  upon  which  highway  the  service  of 
the  electric  road  will  to  its  injury  be  put  in 
competition  with  automobile  service,  presents  an 
added  feature  establishing  the  grotesque  inade- 
quacy of  the  award  here  made.  And  finally 
should  the  railroad  corporation  owning  this  land 
ever  feel  impelled  to  abandon  its  railroad  and 
devote  this  right  of  way  to  private  use  and  sale 
it  will  have  been  deprived  of  a  strip  contain- 
ing considerably  more   than  an  acre  for   the 
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sum  of  $10,  while  tliere  is  no  hazard  In  saying 
that  Its.Talue  to-day  in  the  open  market  is  easily 
as  many  thousand  dollars." 

There  ii  little  to  add  to  this  expression  of 
our  ylews.  Respondent  has  cited  numerous 
authorities  announcing  the  rule  that  an  ease- 
ment for  a  street  across  the  right  of  way  of 
a  steam  railroad  may  be  granted  for  merely 
nominal  compensation.  Typical  of  such  ded- 
slons  is  the  leading  case,  C,  B.  &  Q.  R.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581, 
41  L.  Ed.  979,  wherein  the  Supreme  Court  of 
the  United  States  upheld  a  judgment  of  the 
Supreme  Court  of  Illinois  allowing  nominal 
damages  for  the  condemning  of  a  right  of 
way  for  a  street  across  the  tracks  of  the  rail- 
way company.  That  decision,  which  was  by 
a  divided  court,  carefully  distinguished  be- 
tween the  right  to  cross  a  railroad  company's 
right  of  way  and  any  further  Invasion  of  its 
property.  In  that  case,  at  page  248  of  166 
U.  S.,  at  page  589  of  17  Sup.  Ct,  41  L.  Ed. 
979,  we  find  the  following,  language  used  In 
the  opinion: 

"In  its  opinion  in  this  case  the  Supreme 
Court  of  Illinois  says  that  when  a  city  coun- 
cil, under  the  authority  of  the  act  of  April  10, 
1872,  extends  the  street  across  railroad  tracks 
or  right  of  way,  'it  does  not  condemn  the  land 
of  the  railroad  company  nor  prevent  the  use  of 
the  tracks  and  right  of  way.  [Chicago,  B.  & 
Q.  Ry.  Co.  V.  Chicago]  149  HI.  457  [87  N.  E. 
78].  We  take  this  to  be  a  correct  interpreta- 
tion of  the  local  statute,  and  as  indicating  not 
only  tlic  interest  acquired  by  the  public  through 
proceedings  instituted  for  the  extension  of  a 
street  across  the  tracks  and  right  of  way  or  the 
railroad  company,  but  also  the  extent  to  which 
the  company  was  deprived,  by  the  proceedings 
for  condemnation,  of  any  right  in  respect  of  the 
land.  Such  being  the  law  of  the  state,  it  would 
necessarily  follow  that  the  jury,  in  ascertaining 
the  amount  of  compensation,  could  not  properly 
take  as  a  basis  of  calculation  the  market  value 
of  the  land  as  land.  The  land  as  such  was  not 
taken,  the  railroad  company  was  not  prevented 
from  using  it  and  its  use  for  all  the  purposes 
for  which  it  was  held  by  the.  railroad  company 
was  interfered  with  only  so  far  as  its  exclu- 
sive enjoyment  for  purposes  of  railroad  tracks 
was  diminished  in  value  by  subjecting  the  land 
within  the  crossing  to  public  use  as  a  street." 

At  pag%  256  of  166  TT.  S.,  at  page  592  of 
17  Sup.  Ct.,  41  L.  Ed.  979,  we  find  this  signifi- 
cant language: 

"The  right  of  the  company  to  nse  the  land  or 
its  right  of  way  for  as  many  tracks  as  it  rea- 
sonably required  for  its  business— if  such  right 
it  had  when  the  present  proceedings  were  insti- 
tuted— is  not  affected  by  the  opening  of  the 
street  in  question.  The  opening  of  the  street 
across  the  company's  land — the  city  not  acquir- 
ing the  fee-simple  title — was  necessarily  subject 
to  the  right,  if  any,  of  the  company  to  lay  down 
additional  tracks  if  necessary  in  the  proper  con- 
duct of  its  business," 

It  will  thus  be  seen  that  the  case  from 
which  these  quotations  are  made  and  others 
of  similar  type  are  not  authority  for  the  tak- 
ing tor  street  purposes  without  material  com- 
pensation of  longitudinal  stripe  over  which 
electric  railroads  are  operated  In  cities.  Mr. 
EHliott  in  his  work  on  Roads  and  Streets  (3d 
Ed.)  thus  announces  the  rule: 

"A  right  to  cross  an  existing  public  way  with 
a  street  or  road  may  often  be  implied  where  a 


right  to  longitudinally  take  the  way'woald  not 
be  deemed  to  exist."    Section  248. 

And  In  section  249  of  the  same  work  the 
learned  author  uses  the  following  language: 

"A  private  corporation  which  acquires  a  right 
to  construct  a  tnrnpike  or  a  railroad  acquires 
it  subject  to  the  dominant  right  of  the  state  to 
cross  its  turnpike  or  railroad  whenever  the  pub- 
lic necessity  demands  that  new  roads  or  streets 
shall  be  opened.  In  accepting  a  grant  from  the 
state,  the  private  corporation  impliedly  agrees 
that  the  sovereign  right  to  provide  the  citizens 
with  necessary  highways  shall  not  be  impaired." 

From  the  foregoing  discussion  It  follows 
that  the  judgment  and  order  must  be  revers- 
ed, and  It  Is  ao  ordered. 

We  concur:   HENSHAW,  J.;  LORIGAN.  J. 

ANGE3LL0TTI,  C.  J.  (concurring).  I  con- 
cur In  the  judgment  and  also  In  the  opinion 
except  in  so  far  as  the  last  imint  discussed 
is  concerned.  As  to  that  I  also  concur  gen- 
erally in  the  views  expressed,  and  in  the  con- 
clusion reached  to  the  effect  that  the  railroad 
company  was  entitled  to  a  substantial  sum  as 
and  for  the  taking  of  its  property.  As  I  un- 
derstand the  record,  the  whole  of  the  strip 
of  land,  approximately  30  feet  in  width  and 
1,600  feet  In  length,  owned  In  fee  by  the  com- 
pany. Is  condemneil  for  the  purposes  of  a 
public  street.  Simply  because  the  company 
Is  to  be  allowed  to  use  this  street  for  the 
same  purpose  that  It  Is  now  using  the  prop- 
erty as  owner,  as  a  railroad  right  of  way, 
nothing  is  allowed  as  for  a  taking  of  prop- 
erty, and  this  although  such  use  will  hence- 
forth be  the  ordinary  use  In  common  with 
the  public  of  a  public  street,  subject  to  all 
conditions  and  restrictions  imposed  on  rail- 
road companies  granted  a  right  to  use  a  pub- 
lic street  as  a  right  of  way. 

The  more  I  consider  tttls  matter,  the  more 
strongly  I  feel  that  this  view  is  not  only 
manifestly  unjust  and  Inequitable,  but  also 
unwarranted  in  law.  The  relative  situation 
as  regards  this  property  prior  and  subsequent 
to  the  condemnation  Is  well  set  forth  by  coun- 
sel for  the  company  as  follows: 

"The  defendant  is  the  owner  of  the  fee  and 
bad,  before  the  condemnation,  the  right  to  ex- 
cavate and  carry  away  any  portion  of  the  soil 
or  to  change  the  grade  of  its  road  at  will,  or  to 
store  ties,  poles  or  other  materials  along  the 
right  of  way,  or  to  build  sidetracks,  to  storo 
cars  thereon  or  to  build  waiting  stations,  plat- 
forms, depots,  warehouses,  repair  shops  or  other 
structures  upon  said  strip  of  land  (which  is  not 
entirely  occupied  by  the  existing  tracks),  to 
fence  the  same  against  trespassers  and  to  exclude 
all  of  the  public  from  travel  thereon  except 
when  transported  in  the  defendant's  cars,  and  to 
use  it  in  any  other  way  that  the  owner  of 
property  may  use  It,  either  on,  above  or  below 
the  surface  of  the  earth,  so  long  as  the  use  is 
not  such  as  to  become  a  naisance.  But  by  the 
condemnation  in  the  case  at  bar,  by  the  paving 
of  the  street,  which  will  follow,  the  city  has 
taken  from  the  defendant  all  of  the  substantial 
value  of  its  ownership  of  the  land  and  has  left 
it,  OS  we  said  before,  only  the  right  to  use  tlie 
surface  as  one  of  the  general  public,  subject,  of 
course,  to  increased  hazard  of  accident,  increas- 
ed expense  of  operation  and  maintenance,  im- 
paired' running  time  and  very  substantiaUy  im* 
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paired  enjoyment  of  the  property  In  generaL 
The  control  over  the  surface  of  the  ground  is 
now  vested  in  the  city,  instead  of  the  defendant, 
and  the  use  of  the  subsoil  hat  become  nil." 

To  my  mind  there  Is  here  an  actual  taking 
of  property  within  the  meaning  of  our  law 
relatlre  to  eminent  domain,  and  the  company 
is  entitled,  as  a  prerequisite  to  such  taking, 
to  a  substantial  sum  as  and  for  the  value  of 
the  property  thus  taken.  The  crossing  cases 
are  sufficiently  distinguished,  to  my  mind.  In 
the  opinion. 

As  already  noted,  the  property  sought  to  be 
condemned  does  not  constitute  "only  a  part 
of  a  larger  parcel."  Section  10,  Act  1903; 
Stat  1903,  p.  379.  The  whole  of  a  parcel  of 
land  owned  and  used  by  the  railroad  com- 
pany Is  thus  taken  for  street  purposes.  I 
doubt,  therefore,  if  there  Is  any  basis  for  an 
award  to  the  company  except  as  and  for  the 
value  of  the  "property  sought  to  be  condemn- 
ed, and  all  improvements  pertaining  to  the 
realty." 

I  concur:    LAWLOR,  J. 

SHAW,  J.  (dissenting).  1  dissent  from  the 
judgment  of' reversal  and  from  that  part  of 
the  opinion  holding  that  the  sum  of  $15  Is 
an  inadequate  allowance  for  the  value  of  the 
estate  to  be  taken  by  pSalntlfF  from  the  Pa- 
cific Electric  Railway  Company  in  the  stripe 
of  land  used  by  It  for  its  railway  between 
IxM  Angeles  and  Santa  Monica.  The  amount 
alloweid  was  $15  and  not  $10  as  stated  in 
the  main  opinion.  The  railway  company 
originally  acquired  these  strips  of  land  as  a 
place  whereon  to  lay  its  railway  tracks  and 
place  its  i>oles,  wires,  and  other  appliances  ap- 
purtenant thereto  along  that  part  of  Its  line. 
Thereafter  it  built  its  tracks,  established  its 
line,  and  has  ever  since  maintained  and  op- 
erated its  railway  system  upon  and  over  said 
strips.  It  acquired  the  fee-simple  title  to  the 
land.  The  estate  therein  necessary  for  rail- 
way purposes,  however,  was  not  a  fee,  but 
only  an  easement.  The  record  shows  that 
the  city  did  not  seek  nor  ask  to  condemn  or 
take  this  easement,  this  right  of  use  by  the 
Pacific  Electric  Railway  Company  for  its 
railway,  but  that,  on  the  contrary,  the  court 
below,  tn  pursuance  of  a  stipulation  between 
the  parties  stated  in  its  conclusions  of  law 
that  this  easement  for  railway  purposes,  with 
ail  its  appurtenant  structures  and  appliances, 
should  be  reserved  to  and  was  to  remain  in  the 
railway  company,  and  that  the  city  was  to 
acquire  only  an  easement  in  the  land  for 
public  use  as  a  street,  but  subordinate  to  the 
right  or  easement  of  the  railway  company 
aforesaid. 

An  estate  in  fee  is  divisible  In  various 
ways  not  Involving  a  division  of  the  surface 
of  the  land.  It  may  be  divided  into  a  number 
of  qualified  estates.  Different  easements  or 
subordinate  estates  may  be  carved  out  of 
the  fee,  and  such  easements  or  estates  may  be 
sold  separately,, and  to  different  persons  by 


the  owner  of  the  fee.  Tbe  railway  company, 
if  it  had  so  desired,  could  have  conveyed  Its 
railway,  with  the  easement  necessary  for 
its  maintenance  and  operation,  to  one  person, 
a  Buboi^lnate  easement  for  the  servient  use 
of  the  land  as  a  public  street  to  another  per- 
son, and  the  fee  burdened  with  these  two 
easements  to  still  another.  Being  separable 
interests  or  estates  in  the  land,  they  are  sus- 
ceptible of  a  separate  valuation. 

The  only  property  proposed  to  be  taken  by 
the  dty  was  the  subordinate  easemmt  for  a 
public  street  For  this  taking  the  railway 
company  was  entitled  to  the  just  value  of  the 
estate  takoi.  This  value  was  to  be,  and  was, 
ascertained  and  found  by  the  court  below 
from  the  evidence.  There  was  abundant  ev- 
idence to  the  effect  that  the  value  there<^ 
did  not  exceed  the  $16  allowed.  This  Is  ad- 
mitted. The  testimony  was  that  the  strips 
of  land  subject  to  a  perpetual  easement  for 
railway  purposes  had  no  substantial  value. 
A  mere  subordinate  easement  would,  of 
course,  have  even  less  value. 

There  remains  as  an  element  of  value  only 
the  remote  posslbiUty  that  at  some  unknown 
time  in  the  future  in  the  uncertain  course  of 
future  events  an'd  developments,  the  railway 
company  may  cease  or  abandon  the  operation 
of  its  line,  or,  that  its  right  to  do  so  may  be 
forfeited,  in  which  case  the  servient  fee,  reliev- 
ed of  the  depredative  burden  of  railway  use, 
would  again  become  orf  value  as  unburdened 
land,  if  not  appropriated  to  public  use  as  a 
sti«et  If  this  could  be  assumed  to  occur  at  a 
definite  time  in  the  future,  it  would  afford  a 
basis  for  estimating  a  present  value  equal  to 
the  present  worth  of  the  value  when  the  .event 
occurred  and  payable  at  that  time.  The  time, 
of  course,  cannot  be  predicted.  No  attempt 
was  made  at  the  trial  to  do  so,  or  to  e*icit 
from  any  witness  a  valuation  based  on  the 
uncertain  contingency  df  a  cessation  of  the 
railway  use  or  the  forfeiture  of  the  right. 
The  possibility  of  an  abandonment  or  forfei- 
ture, or  of  a  present  value  arising  from  such 
future  possibility,  was  not  even  suggested. 
The  only  evidence  of  value  consisted  of  vary- 
ing estimates  based  on  the  hypothesis  that 
the  land  was  burdened  with  a  perpetual  ease- 
ment for  railway  use. 

In  these  circumstances  all  that  this  court 
can  properly  say  as  to  the  value  of  this  sub- 
ordinate easement  to  be  taken  by  the  city  is 
that  the  court  below  has  made  a  fliMing  that 
its  value  is  $15,  and  that  this  finding  is  ful- 
ly supported  by  legal  evidence  given  at  the 
trial.  There  are  no  facts  of  which  the  court 
can  take  Judicial  notice  that  would  defeat  the 
effect  of  this  evidence. 

There  is  another  brandi  of  the  case,  the 
question  of  damages  to  property  not  taken, 
caused  1^  the  public  use  to  whicb  the  city 
proposes  to  devote  the  easement  which  Is  to 
be  taken.  This  appears  to  have  produced 
so"ie  confusion  of  Ideas  on  the  question  of  the 
value  of  the  estate  actually  taken.    Thf  own- 
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er'  of  land  taken  for  a  jmbllc  use  Is  entitled 
not  wily  to  the  value  of  the  land  actually  tak- 
en, or  of  the  estate  or  interest  that  is  actual- 
ly taken  from  him  in  such  land,  but  also  to 
the  damages  which  such  taking  will  directly 
cause  to  property  belonging  to  him  which  Is 
not  taken.  The  Constitution  declares  that 
"private  property  shall  not  be  taken  or  dam- 
aged for  pnblic  use  without  Just  compensa- 
tion." The  act  of  1903,  under  which  this  ac- 
tion was  begun,  provides  that  the  court  shall 
find,  separately :  First,  the  value  of  each  pai> 
oel  of  land  to  be  taken  "and  each  separate 
estate  or  interest  therein";  second,  if  the 
part  taken  Is  part  Of  a  larger  parcel,  the  dam- 
ages which  win  accrue  to  the  part  not  tak- 
en "and  to  each  separate  estate  or  Interest 
therein,"  by  reason  of  its  severance  from  the 
part  taken  an'd  the  construction  of  the  im- 
provement in  the  manner  proposed  by  the 
plaintiff.  Section  10,  Stats.  1903,  p.  376.  The 
Code,  w^blcfa  that  act  adopts  for  the  mode  of 
procedure  by  acticm,  contains  substantially 
the  same  provisions  on  the  subject.  Ck>de 
Civ.  Proa  i  1248,  subdB.  Ij^S.  The  damage 
caused  to  an  easement  by  the  taking  of  a 
subordinate  easement  for  public  use  may  not 
be  well  described  either  in  the  Code  or  In  the 
act  of  1903,  but  It  is  covered  by  the  consti- 
tutional guarantee,  and  therefore  it  was  prop- 
erly allowed  an'd  its  x>ayment  Imposed  by  the 
court  as  a  condition  precedent  to  the  taking. 
There  was  evidence  to  the  efifect  that  the 
appropriation  of  the  surface  of  these  strips 
of  land  to  use  as  a  street,  though  subordi- 
nate and  subject  to  the  use  for  railway  pur- 
poses, would  nevertheless  entail  greater  ex- 
pense upon  the  railway  In  the  maintenance 
and  operation  of  its  railway  system,  because 
of  the  necessity  of  adjusting  its  tracks  to 
the  grade  established  for  the  street  and  be- 
cause of  the  greater  dangers  to  perscms  right- 
fully using  the  street  for  ordinary  travel. 
This  would  require  greater  care  to  avofd  in- 
juring them  and  subject  the  railway  company 
to  increased  liability  to  damages  growing  out 
of  the  negUgence  of  its  employes  in  that  re- 
spect This  element  of  damage  forms  no 
part  of  the  value  of  the  easement  actually 
taken.  It  affects  only  the  estate  which  is 
not  taken,  but  which  Is  to  remain  In  and  be- 
long to  the  railway  company  as  before,  that 
Is,  its  paramount  right  to  the  continuous  use 
of  said  strips  of  land  for  railway  purposes. 
It  Is,  properly  speaking,  damages  caused  to 
the  proi>erty  not  taken,  damages  thereto  caus- 
ed by  the  use  to  be  made  of  the  property  ac- 
tually takoi.  This  damage  was  also  the 
subject  of  testimony  given  at  the  trial,  and 
upon  that  evidence  the  court  below  allowed 
the  railway  company,  as  compensation,  the 
sum  of  126,900.  It  is  further  claimed  that 
the  use  as  a  street  will  prevent  the  railway 
company  from  storing  ties  or  other  railway 
material  on  the  parts  olf  the  strips  adjoining 
the  tracks,  temporarily,  for  the  convenloit 


making  of  repairs  or  other  operations  in  the 
maintenance  of  the  railway  use,  and  from 
building  waiting  stations,  side  tracks,  or  oth- 
er structures  convenient  for  railway  opera- 
tion and  maintenance,  on  the  parts  not  oc- 
cupied by  the  tracks  nor  necessary  for  the 
passing  of  cars  over  them.  These  rights  con- 
stitute a  part  of  the' easement  for  railway 
purposes  which  is  to  be  reserved  to  the  com- 
pany, and  with  which,  according  to  the  stip- 
ulation, the  use  as  a  street  must  not  inter- 
fere, and  are  not  to  be  considered  as  elements 
of  damage  or  value.  The  incidental  interfer- 
ence with  these  operations  arising  from  the 
public  use  as  a  street  constitutes  a  'damage 
to  the  railway  easement  not  taken,  and  is  in- 
cluded In  the  aforesaid  damage  allowance. 
The  right  to  store  ties  or  other  material  on 
the  adjacent  ground  for  purposes  not  neces- 
sary for  immediate  r^)air  or  raalntenanc» 
was  not  shown  to  be  of  value  and  was  not  the 
subject  of  separate  Investigation  at  the  trial. 
The  court  cannot  know  Judicially  that  It  has 
a  substantial  value!  The  right  to  take  away 
the  soil  and  to  use  It  in  other  ways  not  in- 
consistent with  the  railway  use  was  taken 
into  consideration  by  the  witnesses  who  tes- 
tified to  the  value  of  the  property  taken,  and 
the  findings  based  on  that  testimony  are  con- 
clusive upon  this  court  on  appeal. 

In  my  opinion  the  fln^lings  of  value  and 
damages  are  supported  by  the  evidence,  and 
the  conclusions  of  law  thereon  are  correct. 
By  inadvertraice  the  Judgment  as  drawn  does 
not  conform  to  the  findings  and  conclusions  of 
law,  in  that  it  does  not  contain  the  reserva- 
tion to  the  railway  company  of  its  paramonnt 
easement  for  railway  purposes.  But  this  Is 
plainly  a  mistake,  and  could  be  remedied  by 
modifying  the  ju'dgment. 

I  concur:    SLOSS,  J. 


In  re  YORBA'S  ESTATE. 

ABNAZ  V.  BOTIIjLER  et  aL 

(I*  A.  5027.) 

(Supreme  Court  of  California.     Sept  19,  1917. 
Rehearing  Denied  Oct  18, 1917.) 

1.  EZECCTOBS    ANO     ADMINISTRATOBS    €=923— 

Fdktheb  Appointmknt  afteb  Distbibution 

OF  Estate. 
Where  the  estate  of  a  decedent  has  been 
finally  settled  and  distiibutioD  made,  further  let- 
ters of  administration  should  not  be  issued,  un- 
less there  still  remains  property  of  the  estate 
not  fully  disposed  of,  or  some  act  to  be  done 
relating  thereto  which  only  an  administrator 
can  do. 

2.  Descent  and  Distbibdtzon  «=>75— W11.I8 
«=»T22— Title  of  Heibs  ob  Devisees. 

The  property  of  a  decedent  passes  upon  his 
death  to  his  heirs  or  devisees  bj;  inheritance  or 
by  the  terms  of  the  will,  and  their  title  does  not 
originate  in  the  decree  of  distribution,  though 
such  decree,  when  it  has  become  final,  consti- 
tutes a  muniment  of  title  which  will  prevail 
over  contrary  provisions  of  the  will  or  of  the 
statutes  of  descent 
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3.  ISXKCUTOBa    AND    ADUINISTBATOBa    «=928 — 

B*UKTHBB    Appointment    aiteb    Distbibu- 

TXON  OF  EiBTATE. 

Where  a  will  ha'.l  been  admitted  to  probate, 
doe  notice  to  creditors  given,  all  debts  and  ex- 
penses of  administration  paid,  and  the  accounts 
of  the  execator  settled,  and  the  heirs  and  devisees 
without  a  proper  decree  of  distribution  divided 
the  estate  among  themselves,  and  their  divinon 
was  acquiesced  in  and  acted  upon  for  man; 
^ears,  they  were  estopped  to  question  the  valid- 
ity of  the  disposition  thus  made,  and  the  court 
was  not  required  to  grant  letters  of  adminis- 
tration for  the  mere  purpose  of  determining 
anew  the  proper  distribution  of  the  estate  on 
application  of  (me  claiming  under  a  party  to 
the  voluntary  distribution. 

4.  EXECmOBS  AND  Adminibtbatobs  «=»315(Q 
DBCBEE  DeNTTNO  DI8TBIBUTI0N — CONCLU- 

BTVKNBss— "Opinion  . ' ' 
In  the  administration  of  an  estate  an  order 
of  distribution  was  made  which  it  was  claimed 
was  invalid  because  not  based  upon  a  petition 
or  preceded  by  notice.  A  number  of  years  later 
a  son  of  the  decedent  was  appointed  administra- 
tor with  the  will  annexed,  and  subsequently  filed 
a  petition  for  final  distribution.  B.,  claiming 
to  be  entitled  to  one-third  of  the  estate,  filed 
a  petition  for  distribution  of  such  share  to  him. 
The  court  filed  and  entered  a  paper  indorsed 
"Opinion— Order,"  stating  that  the  various  orders 
approving  and  settling  the  occounts,  and  direct- 
ing and  confirming  distribution  of  the  estate, 
had  become  final  and  conclusive ;  that  B.'s  peti- 
tion was  denied,  that  findings  and  decree  would 
be  signed  accordingly ;  that  no  decree  of  dis- 
tribution would  be  made  other  than  one  confirm- 
ing the  distribution  already  made;  and  that 
such  decree  was  unnecessary,  but  miirht  be  ef- 
fectual to  dispose  of  the  questions  raised  by  the 
applications.  Held,  that  while  an  "opinion"  is 
the  informal  expression  of  the  views  of  the  court 
and  cannot  prevail  against  its  final  order  or  de- 
cision, the  paper  was  intended,  not  only  as 
an  <q>inion,  but  as  an  order  denying  the  applica- 
tion for  distribution,  and,  not  having  been  ap- 
raled  from  as  authorized  by  Code  Civ.  Proc. 
963,  it  became  a  final  adjudication  that  the 
estate  had  been  fully  distributed,  and  that  no 
further  distribution  should  be  ha^ 

[Ed.  Note.— For  other  defiaitiofls,  see  Words 
and  Phrases,  First  and  Second  Series.  Opinion.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  James  C.  Blves, 
Judge. 

Proceeding  by  Beatrice  Arnaz  y  de  John- 
son against  Frederick  Botlller  and  others,  for 
tbe  appointment  of  an  administrator  with  the 
will  annexed  of  the  estate  of  Bernardo  Yor- 
ba,  deceased.  From  an  order  denying  the  ap- 
plication, the  petitioner  appeals.    Affirmed. 

J.  Mack  Love,  Joseph  F.  Devln,  A.  F. 
Campbell,  Hahn  &  Hahn,  and  J.  EX  Hannon, 
all  of  Los  Angeles,  for  appellant.  O.  R.  Free- 
man, of  Corona,  for  respondents.  B.  W. 
Freeman,  of  Los  Angeles,  amicus  curls. 

SLOSS,  J.  [1]  Beatrice  Arnaz  y  de  John- 
son appeals  from  an  order  of  the  superior 
court  of  Los  Angeles  county  denying  her  ap- 
plication for  the  appointment  of  an  adminis- 
trator, with  the  will  annexed,  of  the  estate 
of  Bernardo  Yorba,  deceased.  The  order  In 
question  recites  that  all  the  debts  of  the  de- 
ceased, and  all  the  costs  of  administration, 
have  been  paid ;  that  the  accounts  of  the  ex- 


'  ecutors  have  been  approved  and  allowed;  "that 
the  residue  of  the  property  belonging  to  said 
estate  has  been  partitioned,  and  distributed 
to  those  entitled  thereto,  according  to  law; 
that  there  Is  no  necessity  for  any  further  ad- 
ministration." If  these  recitals  (or  findings, 
as  they  may  be  termed)  were  warranted  by 
the  evidence,  the  application  was  rightly  de- 
nied. Where  an  estate  has  been  finally  set- 
tled and  distribution  made,  further  letters  of 
administration  should  not  be  issued  "unless 
there  still  remains  property  of  the  estate  not 
fully  disposed  of,  or  some  act  to  be  done  re- 
lating thereto  which  only  an  administrator 
can  do."  O'Brlea  v.  Nelson,  164  Cal.  673, 
129  Pac.  985. 

Bernardo  Yorba,  the  decedent,  had  depart- 
ed this  Ufe  more  than  65  years  before  the  ap- 
pellant's petition  for  letters  was  filed.  He 
died,  testate,  Ui  November,  1858.  His  will 
was  duly  admitted  to  probate  In  the  probate 
court  of  Los  Angeles  county  on  December  20, 
1858.  The  very  voluminous  record  before  us 
shows  numerous  proceedings  had  In  the  mat- 
ter of  the  estate.  These  culminated,  on  No- 
vember 17,  1873,  in  an  order  of  the  said  pro- 
bate court  settling  tbe  accounts  of  the  execu- 
tors, and  granting  them  a  discharge.  This 
order  recited,  among  other  things,  "that  all 
the  property  of  said  estate  has  been  distrib- 
uted to  the  persons  entitled,  from  time  to 
time  under  the  orders  of  this  court,  and  that 
no  property  of  said  estate  now  remains  In  the 
hands  of  said  executors,  and  •  •  •  that 
all  the  debts  and  expenses  of  administration 
of  said  estate  have  been  paid."  It  appears 
that,  ui)on  the  death  of  Bernardo  Yorba,  those 
claiming  imder  bis  wlU  went  Into  possession 
of  the  real  and  personal  property  left  by  him. 
Whether  by  voluntary  agreement  or  In  pur- 
suance of  decrees  made  In  pctrtltion  suits 
which  affected  different  portions  of  the  prop- 
erty, the  devisees  and  legatees  received  in 
separate  use  and  enjoyment  the  whole  of  said 
estate.  Either  in  person  or  through  their 
successors  In  Interest  they  have  ever  since  re- 
mained in  such  possession  and  enjoyment 

Tbe  ground  upon  which  the  appellant  bas- 
es her  demand  tJiat  an  administrator  should, 
after  the  lapse  of  all  these  years,  be  appoint- 
ed Is  that  there  has  never  been  any  valid  pro- 
ceeding closing  and  distributing  the  estate. 
It  Is  contended  that  the  order  of  1873  was 
Hot  such  a  proceeding,  for  the  reasons,  among 
others,  that  It  was  not  based  upon  a  petition 
for  distribution,  nor  was  it  preceded  by  the 
notice  which,  under  tbe  statutes  then  In 
force,  was  necessary  to  vest  In  the  probate 
court  jurisdiction  to  order  the  distribution 
of  an  estate. 

[2,  S]  The  appellant  herein  \b  the  daughter 
of  one  of  the  sons  of  Bernardo  Yorba,  and 
claims  under  her  father.  He,  It  appears,  was 
one  of  the  devisees  who  took  a  portion  of  the 
estate  In  severalty,  and  enjoyed  Its  possession 
and  use  untU  he  granted  It  to  others.    Under 
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our  system  of  law,  the  property  of  a  de<!edeiit 
passes,  upon  his  death,  to  his  heirs  or  dev- 
isees. They  take  at  once  by  Inheritance,  or 
by  the  terms  of  the  will.  Their  title  does 
not  originate  in  the  decree  of  distribution,  al- 
though such  decree,  when  it  has  become  final, 
constitutes  a  muniment  of  title  which  will 
prevail  over  contrary  provisions  of  the  will 
or  of  the  statutes  of  descent.  Where,  as 
here,  the  heirs  and  devisees  have  assumed  to 
divide  the  estate  among  themselves,  and  their 
division  has  been  acquiesced  in  and  acted 
upon  for  many  years  by  all  parties  in  inter- 
est, we  think  they  and  their  successors  should 
be  held  estopped  to  question  the  validity  of 
the  disposition  thus  made,  or  to  surround 
with  doubt  and  confusion  the  claims  of  own- 
ership based  upon  their  own  voluntary  acts, 
long  unquestioned  and  relied  upon.  In  the 
present  case,  everything  necessary  to  the 
complete  administration  of  the  estate  had 
been  regularly  done,  -n'lth  the  exception  of 
the  formal  decree  of  distribution.  The  wUl 
had  been  admitted  to  probate,  due  notice  to 
creditors  had  been  given,  all  debts  and  ex- 
penses of  administration  had  been  paid,  and 
the  accounts  of  the  executors  had  been  set- 
tled. We  think  the  court  was  not  required  to 
.grant  letters  for  the  mere  purpose  of  deter- 
mining anew  the  proper  distribution  of  the 
estate,  when  the  request  was  made  by  one 
claiming  under  a  devisee  who  bad,  many 
years  before,  been  a  party  to  a  voluntary  dis- 
tribution of  the  estate,  and  who  had,  without 
objection,  received  and  retained  the  benefits 
of  such  distribution. 

[4]  But  if  this  position  be  open  to  question, 
the  order  appealed  from  may  be  sustained 
upon  more  technical  groimds.  The  record 
shows  that  In  July,  1896,  Vicente  Torba,  a 
son  of  the  decedent,  filed  his  petition  to  be 
appointed  administrator  with  the  will  an- 
nexed. On  August  4,  1896,  the  court  made 
its  order  granting  letters  to  said  petitioner, 
who  duly  qualified  and  acted  as  such  admin- 
istrator until  his  death,  which  occurred  in 
1903  or  1904.  In  July,  1897,  the  administra- 
tor filed  a  petition  for  final  distribution  of 
the  estate,  and  notice  of  the  time  set  for  the 
hearing  of  said  petition  was  duly  given.  One 
A.  Bila,  claiming  to  be  entitled  to  one-third 
of  the  estate,  filed  a  petition  asking  for  the 
distribution  of  such  share  to  him.  Various 
parties  claiming  the  ownership  of  iwrtlons  of 
the  estate  filed  answers,  opposing  any  distri- 
bution upon  the  ground  that  the  estate  bad 
been  finally  closed  by  the  proceedings  of  No- 
vember, 1873,  above  referred  to.  These  peti- 
tions, with  the  oppositions  thereto,  came  on 
duly  for  hearing,  and  on  March  12,  1900,  the 
Judge  of  the  superior  court  filed,  and  caused 
to  be  entered  in  the  minutes,  the  following 
paper,  thus  Indorsed: 

"Opinion— Order." 

"This  is  an  application  for  a  general  distribu- 
tion of  said  extate.  A.  Bila  petitions  for  a  dis- 
tribution of  one-third  thereof  to  him. 

"I  think  that  the  various  orders  approving  and 


settling  accoonts,  and  directtn|  and  confirming 
distribution  of  the  estate  made  from  time  to  time 
in  the  course  of  the  proceedings  had  therein 
have  become  final  and  conclusive,  and  that  final 
and  complete  distributitm  of  the  estate  baa 
been  made  to  those  entitled  thereto. 

"The  petition  of  A.  Bila  is  denied,  as  is  also 
the  application  for  attorney's  fees.  Findings 
and  decree  will  be  signed  accordingly.  But  no 
decree  of  distribution  will  be  made  other  than 
one  confirming  the  distribution  already  made 
herein. 

"Such  a  decree  is  unnecessary,  but  may  be 
effectual  to  dispose  of  the  questions  that  nave 
been  raised  upon  these  applications." 

The  appellant  contends  that  this  paper  is  a 
mere  opinion,  showing  upon  Its  face  that  the 
court  contemplated  some  further  action, 
which  should  constitute  Its  formal  decision  or 
order.  If  this  be  the  right  construction  of 
the  document,  it  did  not,  of  course,  constitute 
a  judicial  determination  binding  either  upon 
the  court  or  the  parties.  An  "opinion"  is  the 
informal  expression  of  the  views  of  the  court, 
and  cannot  prevail  against  its  final  order  or 
decision.  Montedto  Valley  Co.  v.  Santa  Bar- 
bara, 144  Cal.  578,  595,  77  Pac  1113 ;  Estate 
of  Spreckels,  165  Cal.  597,  606,  133  Pac.  289. 
But  the  paper  above  quoted  is  quite  different 
from  those  imder  consideration  in  the  cases 
just  dted.  While  it  possesses  some  of  the 
characteristics  of  an  opinion.  It  was  e\-ldent- 
ly  intended  by  the  court  to  be  more  than  that. 
It  was  framed  in  such  manner  as  to  express, 
not  only  the  views  of  the  court  on  the  legal 
questions  presented,  but  a  judicial  determi- 
nation of  those  questions.  The  manner  in 
which  it  was  Indorsed  ("Opinion — Order")  is 
one  Indication  of  its  dual  purpose.  Taking 
the  paper  as  a  whole,  it  should,  we  think,  be 
construed  as  an  order  denying  the  applica- 
tion for  distribution,  together  with  a  state- 
ment of  the  ground  for  such  denial,  vl«„ 
"that  final  and  complete  distribution  of  the 
estate  has  been  made  to  those  entitled  there- 
to." The  several  sentences  referring  to  the 
signing  of  findings  and  decree,  while  not  en- 
tirely clear,  convey  the  idea  that  the  judge 
deemed  no  decree  of  any  kind  to  be  required, 
but  that  he  was  willing,  If  the  parties  should 
consider  it  necessary  for  the  protection  of 
their  interests,  to  make  a  confirmatory  de- 
cree. No  such  decree  was  ever  made,  and  the 
parties  apparently  treated  the  paper  Uius 
signed  and  entered  upon  the  minutes  as  a  fi- 
nal disposition  of  the  proceeding  for  distri- 
bution. This  view  is  confirmed  by  the  cir- 
cumstance that  the  record  contains  a  copy  of 
a  notice,  given  by  the  attorneys  for  the  ad- 
ministrator, that  they  would  move  the  court 
"to  modify  its  decision  heretofore  announced. 
•  *  •"  Nothing  further  appears  to  have 
been  done  with  this  motion. 

We  have,  then,  a  proceeding  duly  brought 
before  the  court  by  notice  binding  every  one 
interested  In  the  estate,  and  having  for  its  ob- 
ject a  distribution  of  the  estate.  This  pro- 
ceeding was  terminated  by  an  order  denying 
distribution  upon  the  ground  that  the  estate 
has  Iwen  fully  distributed.  An  order  "refus- 
ing the  distribution  of  an  estate"  is,  and  was 


Digitized  by 


Google 


Cal.) 


INGALLS  V.  MONTE  CRISTO  OIL  &  DEVELOPMENT  00. 


857 


at  the  time  tbis  order  was  made, 'the  subject 
of  an  appeal  Code  Civ.  Proc.  {  963.  No  ap- 
peal was  taken,  and  the  order  of  Mardi  12, 
1900,  refusing  distribution  of  tbe  estate,  has 
become  final  and  condusiTe  upon  all  parties 
In  interest.  As  to  those  parties,  it  constitutes 
a  final  adjudication  that  tbe  estate  has  been 
fully  distributed,  and  that  no  further  dis- 
tribution should  be  had.  It  follows  that 
there  was,  in  contemplation  of  law,  no  estate 
to  be  adnrinlstered,  and  that  tbe  petition  for 
the  appointment  of  an  administrator  with 
the  will  annexed  was  properly  denied. 
The  order  is  affirmed. 

We  concur:   SHAW,  J. ;  VICTOR  E.  SHAW, 
Judge  pro  tern. 


INGALL8  V.  MONTE  CRISTO  OIL  &  DE- 
VELOPMENT CO.    (L.  A.  3727.) 
(Supreme  Court  of  CaUfomia.     Sept.  15,  1917.) 

1.  Witnesses  «=s268(1)— Cboss-Examination 
—Scope. 

In  servant's  action  for  injuries  by  the  fall- 
ing' of  a  derrick,  it  was  proper  to  cross-examine 
defendant's  witness  as  to  whether  other  derricks 
bad  fallen,  aa  tending  to  show  that,  though 
there  may  have  been  no  patent  defect,  defend- 
ant's experience  would  have  suggested  frequent 
inspections. 

2.  Appeal  ai7d  Erbob  (S=>1048(5)— Habmuess 
Ebbob. 

In  a  servant's  action  for  injuries,  where  a 
witness  was  asked  if  be  had  ever  been  warned 
by  defendant  of  the  unsafe  condition  of  the  der- 
rick on  which  plaiotiS  was  at  work,  assuming 
that  the  question  was  erroneous,  as  assuming 
the  unsafe  condition,  defendant  was  not  preju- 
diced where  the  witness  replied  in  the  negative. 

3.  Masteb  and  Servant  «=»238(11)— Injuries 
TO  Servant— PuEADiHO—SirtTioiENCT. 

A  servant's  complaint,  alleging  that  in  or- 
der to  perfortn  his  work  he  was  obliged  to  stand 
on  a  walking  beam  of  a  derrick  over  which  the 
roof,  by  reason  of  its  imperfection,  defectiveness, 
and  inadequacy  of  construction,  became  loose, 
and  without  warning  fell  and  injured  plaintiff, 
and  that  the  defect  was  due  to  the  negligence 
of  defendant,  is  sufficient  against  demurrer. 

4.  Keougence  ®=>111(3)— Pleading— Suffi- 
ciency. 

Negligence  may  be  charged  in  general  terms, 
but  it  must  appear  from  the  facts  averred  that 
the  negligence  caused  or  contributed  to  the 
injury. 

6.  Appeal  and  Ebbob  <8=»1040(1(^— Scope  or 
Review. 
Where  the  case  is  fully,  fairly,  and  under- 
standingly  tried,  there  is  no  reason  for  reversing 
the  judgment,  though  the  court  erroneously  over- 
ruled demurrer  to  complaint. 

In  Bank.  Appeal  from  Superior  Court, 
Eem  County ;  W.  M.  Conley,  Judge. 

Action  by  LesUe  Ingalls  against  the  Monte 
Oristo  Oil  &  Development  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed, 

Henry  Ach,  of  San  Francisco,  Hunsaker  & 
Britt,  of  Los  Angeles,  and  George  E.  Whit- 
aker,  of  Bakersfleld,  for  appellant.    MStbew 

5.  Platz  and  R.  H.  Wilson,  both  of  Bakers- 
field,  for  respondent. 


MELVIN,  J.  Plaintiff  was  awarded  Judg- 
ment in  damages  for  personal  injuries.  De- 
fendant appealed  from  the  said  judgment 
more  than  60  days  after  entry  thereof,  and 
its  counsel  frankly  admit  that  they  may  not 
question  the  sufficiency  of  the  evidence  to  jus- 
tify the  verdict.  However,  they  Insist  that 
the  judgment  should  be  reversed  for  one  or 
more  of  the  following  reasons:  (1)  Tbe  c<Mn- 
plaint  does  not  state  a  cause  of  action.  (2) 
The  trial  court  gave  erroneous  and  mislead- 
ing instructions.  (3)  The  court  erred  in 
overruling  defendant's  objections  to  certain 
questions  asked  of  witnesses  Tooker  and 
Senter. 

There  was  an  earlier  appeal  in  this  case 
from  an  order  granting  a  new  trial.  That 
appeal  was  decided  by  the  learned  District 
Court  of  Appeal  after  assignment  of  the 
cause  to  that  tribunal,  the  order  was  revers- 
ed, and  a  petition  for  a  bearing  In  this  court 
was  denied.  Ingalls  v.  Monte  Crlsto  Oil  & 
Development  Co.,  23  Cal.  App.  652,  139  Pac. 
97.  Respondent  is  of  the  opinion  that  appel- 
lant's second  and  third  assignments  of  error 
have  been  finally  determined  adversely  to  its 
contentions,  in  tbe  decision  on  the  former  ap- 
peal; but  appellant  takes  the  position  that, 
as  no  further  action  was  required  in  the  re- 
trial of  issues  when  the  cause  was  remanded 
after  the  first  appeal,  the  rule  and  doctrine 
of  the  "law  of  the  case"  is  not  applicable 
(clUng  Sharon  v.  Sharon,  79  Cal.  633-653,  22 
Pac.  26,  131).  It  is  not  necessary  to  apply 
that  rule  to  the  decision  of  the  District  Court 
of  Appeal  in  the  matter  of  the  instructions 
here  attacked.  Appellant's  counsel  tencede 
that  the  question  whether  or  not  the  Instruc- 
tions were  misleading  and  erroneous,  which 
is  now  presented,  was  decided  by  the  District 
Court  on  the  appeal  from  the  order  granting 
a  new  trial.  We  have  again  examined  the 
opinion  of  that  learned  court  upcm  this  sub- 
ject, and,  as  we  did  upon  consideration  of  tbe 
petition  for  transfer,  we  again  approve  of 
and  adopt  the  reasoning  and  the  conclusion 
of  the  District  Court  of  Appeal  that  there 
was  no  material  error  in  giving  the  instruc- 
tions of  which  appellant  complains.  We  do 
this,  not  because  we  regard  that  opinion  as 
the  "law  of  the  case,"  but  because  we  are  con- 
vinced that  it  is  correct 

[1]  The  District  Court  of  Appeal  did  not 
decide  the  questions  raised  by  the  attack  up- 
on the  rulings  touching  the  testimony  of 
witnesses  Tooker  and  Senter.  Witness  Took- 
er was  permitted,  over  objection  by  defend- 
ant, to  testify  regarding  the  falling  of  other 
roofs  of  derricks.  He  was  a  witness  called 
by  defendant,  and  he  had  testified  that  there 
had  been  50  derricks  built  on  the  property  of 
defendant,  and  that  the  one  on  vv-hlch  the  ac- 
cident occurred  was  like  all  of  those  con- 
structed at  about  the  same  time.  These  der- 
ricks were  on  the  oil  fields  belonging  to  the 
defendant     The  only  purpose  of  such  testl- 
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mony  was  to  place  before  the  juiy  the  fact 
tbat  there  was  nothUig  about  this  particular 
derrick  and  its  roof  to  attract  the  foreman's 
attention  to  it.  TJi>on  cross-examination,  the 
witness  was  interrogated  with  reference  to 
the  falling  of  the  roofs  of  other  derricks. 
Finally  the  court  framed  a  question  whldi 
was  as  follows: 

"The  question  has  reference  to  the  derricks  lo- 
cated iu  the  Kern  River  oil  fields  belonging  to 
the  Monte  Cristo  Oil  &  Development  Company ; 
do  you  iuiow  of  any  of  them  falling  down?" 

To  this  the  witness  answered: 

"I  can't  designate  any  particular  derrick.  I 
have  known  of  such,  when  there  was  no  one 
working  in  the  derrick.  I  do  not  know  the  cause 
of  its  coming  down.  I  can  recollect  one,  because 
when  I  saw  it  in  the  morning  it  was  riding  the 
walking  beam,  a  portion  of  it  fastened  to  the 
derrick,  and  another  portion  lying  down  on  the 
walking  beam,  and  the  walking  beam  still  mov- 
ing up  and  down — still  working,  and  the  well 
still  pumping,  and  the  roof  riding  up  and  down 
on  the  walking  beam." 

This  was  legitimate  cross-examination,  as 
It  tended  to  show  that,  although  there  may 
have  been  no  patent  defect  in  the  roof,  the 
experience  of  defendant's  agents  with  simi- 
larly constructed  derricks  would  have  sug- 
gested frequent  Inspections  to  guard  against 
accidents  which  might  be  caused  by  latent 
structural  faults.  The  occurrence  of  acci- 
dents similar  to  the  one  under  investigation 
is  of  value  scxnetimes  in  determining  the 
amount  of  care  reasonably  to  be  exacted  in 
a  particular  case,  and  the  Jury  is  entitled 
to  have  evidence  of  such  happenings  present- 
ed to  it  Dyas  v.  Southern  Padflc  Co.,  140 
Cal.  296-304,  73  Pac.  972. 

[2]  PlaintifTs  counsel  asked  one  of  plain- 
tiffs witnesses,  Verde  Senter,  if  be  had  ever 
been  warned  by  any  of  defendant's  represen- 
tatives of  the  "unsafe,  faulty  condition  or 
construction"  of  the  roof  on  that  derrick  up- 
on wtdcb  plaintiff  was  at  work  at  the  time  of 
the  accident.  Over  objection,  the  witness 
was  required  to  answer  the  question.  His  re- 
ply was  in  the  negative.  If  the  question  was 
erroneous,  as  assuming  the  unsafe  condition 
of  the  roof,  the  defendant  was  not  injured. 
But  it  did  not  assume  anything.  The  ques- 
tioner merely  sought  to  discover  whether  or 
not  the  roof  had  ever  been  denounced  to  the 
witness  by  defendant's  agents.  If  Senter 
bad  replied  in  the  affirmative,  defendant 
might  have  been  injured ;  but  his  answer  In 
the  negative  was  harmless,  because  it  indi- 
cated that,  so  far  as  the  witness  was  con- 
cerned, he  was  aware  of  no  knowledge  of  de- 
fendant regarding  the  hidden  defects  in  the 
roof,  if  any  there  were,  which  had  not  been 
described  to  Ingalls  when  he  was  put  to 
work.  It  was  the  duty  of  the  employer  to 
maintain  the  derrick  in  a  safe  condition,  and 
it  was  therefore  competent  for  plaintiff  to 
prove,  if  he  could,  that  It  had  become  inse- 


cure and  unsafe,  and  that  flie  defendant 
knew  and  admitted  that  fact  His  effort  to 
make  such  a  showing  by  witness  Senter's  tes- 
timony was  unsuccessful ;  bat  It  was  not  er- 
ror for  him  to  make  the  attempt. 

[3-6]  There  was  no  error  in  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
complaint  In  that  pleading  the  relationship 
of  employer  and  employe  was  set  forth.  It 
was  averred  that,  in  order  to  perform  the 
work  assigned  to  him,  Ingalls  was  obliged 
to  stand  upon  the  walking  beam  of  the  der- 
rick, and  that,  while  he  was  so  standing  on 
the  walking  beam  the  roof  on  and  over  the 
derrick,  "by  reason  of  its  imperfection,  de- 
fectiveness, unsafeness,  and  Inadequacy  of 
construction  became  loose,  unfastened,  caved 
in,  and  suddenly  and  without  warning  fell, 
and  in  so  falling  struck  the  said  plaintiff 
with  such  force  tliat  it  knocked  him  off  and 
from  the  said  waliting  beam,  and  caused  him 
to  fall,  be  thrown,  and  cast  to  the  floor  of 
the  said  derrick  with  great  force;  that  the 
imperfection,  defectiveness,  unsafeness,  and 
Inadequacy  of  construction  of  said  roof  as 
above  alleged  was  due  and  caused  by  the 
negligence  and  want  of  proper  or  any  care  on 
the  part  of  the  defendant"  The  demurrer 
was  both  general  and  special.  The  special 
objections  were,  in  brief,  that  the  alleged  un- 
certainty, ambiguity,  and  unintelligiblUty 
were  due  to  the  failure  to  set  forth  how  the 
unsafeness,  Inadequacy  of  construction,  etc., 
were  caused  by  defendant's  negligence  or 
want  of  proper  care;  to  the  farther  failure 
to  aver  whether  or  not  plaintiff  knew,  or 
might  have  known,  of  the  impending  danger 
by  due  diligence  and  Inquiry ;  and  to  the  ad- 
ditional failure  to  specify  whether  the  de- 
fective condition  of  the  roof  was  dne  to  la- 
tent or  patent  faults  in  its  construction.  It 
is  the  rule  in  this  state  tbat  negligence  may 
be  charged  in  general  terms ;  but  it  must  ap- 
pear tiom  the  facts  averred  that  the  negli- 
gence caused  or  contributed  to  the  injury. 
Measured  by  these  requirements,  the  com- 
plaint is  sufficient,  and  it  properly  passed  de- 
murrer. Stein-  V,  United  Railroads  of  San 
Francisco,  159  Cal.  370,  113  Pac.  663. 

Besides,  the  case  was  fuUy,  fairly,  and  un- 
derstandlngly  tried,  and  there  woold  be  no 
reason  for  reversing  the  Judgment,  even  it 
the  ruling  on  the  demurrer  by  the  superior 
court  had  been  erroneous.  Stein  v.  United 
Railroads,  supra;  Bank  of  Lemoore  v.  Fulg- 
ham,  151  Cal.  234r-237,  90  Pac.  936;  Dow  v. 
aty  of  OrovUle,  22  Cal.  App.  215-221,  134 
Pac.  197. 

The  Judgment  Is  affirmed. 

We  concur:  ANGBIXOTTI,  O.  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  HENSHAW,  J.;  LAW- 
liOR,  J. 
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SOLOMON  r.  FBDBRAL  INS.  GO. 
CU  A.  No.  8844.) 

{Snprome  Onirt  of  California.    Sept.  IS,  1917. 
Rehearing  Denied  Oct.  15,  1917.) 

1.  Insubancz  4=9281  —  FiBK  iNSURANcae  — 
Bbeacu  of  Wabranty— Matkbialitt. 

Under  Civ.  Code,  |  2611,  aa  to  breach  of 
warranties  in  insurance  policies,  a  policy  pro- 
viding that,  if  any  warranty  is  breadied,  the 
policy  shall  be  nnli  and  void,  issued  on  an  auto- 
mobile the  value  of  which  is  misstated,  precludes 
any  consideration  of  materiality  of  the  breach. 

2.  INSUBANCE    ®=>Z80   —    PiRE    INBUBANCB   — 

Bbeacu  or  Wabbantixs— Liabu.itt. 
To  describe  an  automobile  in  a  valued  pol- 
icy as  having  been  made  in  1909,  when  in  fact 
it  was  made  in  1907,  is  such  a  material  mis- 
description of  tho  thing  insured  as  to  constitute 
a  breach  of  the  express  warranty  provided  for 
in  Civ.  Code,  S  2607. 

3.  Insubance  e=>281.  —  Fibe  Insxtbancb  — 
Bbeach  of  Wabbantt  and  Pouct. 

In  view  of  CSv.  Code,  |  2565,  providing  that 
materiality  is  to  be  determined,  not  by  the 
event,  but  solely  by  tho  probable  and  reasonable 
influence  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  his  esti- 
mate of  the  disadvantages  of  the  proposed  con- 
tract or  in  making  hia  inquiries^  the  mere  fact 
that  the  jury  found  the  automobile  to  be  worth 
what  it  was  stated  to  be  worth  in  the  applica- 
tion did  not  disprove  the  defense  of  breach  of 
warranty;  plaintiff  having  stated  that  he  paid 
^1,000  moro  for  the  car  than  he  did  pay. 

4.  Insu&ancb  «=»379(7)— Aoknot  fob  Inbux- 
ed— mlskepbesentationel 

Where  an  Insurance  agent  requests  insur- 
ance from  a  company  which  he  docs  not  repre- 
sent, he  is  acting  for  the  insured,  who  is  re- 
sponsible for  misreprosentations  in  the  applica- 
tion made  out  by  tne  broker. 

5.  insubanoe  <8=»379(6)— misbtateuxnts  in 
Application— Efiect. 

The  insured  is  respcmslble  for  misrepresen- 
tations in  the  application  when  it  is  drawn  by 
a  regular  soliciting  agent  of  the  insurance  com- 
pany, whore  such  an  agent  has  no  authority  to 
waive  the  provision  contained  therein  that  the 
PoUct  is  to  be  avoided  if  any  misrepresentation 
has  been  made  concerning  a  material  fact. 

6.  Insurance  95396— Aqenot  fob  Insckeb— 
Beti»ition   of  Comuission— Kffeot, 

Retention  of  a  commission  on  a  policy  by 
an  independent  insurance  broker  does  not  con- 
•titute  him  the  agent  of  the  insurer. 

7.  Insurance  «=9l45(l)  —  Misbkpbeseitta- 
T10N8  IN  Application— Befbot  on  Renew- 
al POLICT. 

That  the  misrepresentations  complained  of 
were  made  in  the  application  for  the  original 
policy  and  that  the  policy  sued  upon  was  a  re- 
nowid  policy  ia  immaterial. 

Department  1.  Appeal  from  Superior 
■Court,  Kern  County ;  J.  W.  Mobon,  Judge. 

Action  by  N.  R.  Solomon  against  the  Fed- 
«ral  Insurance  Comi>aiiy.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

McCutcfaen,  Olney  &  Wlllard  and  J.  M. 
Mannon,  Jr.,  all  of  San  Francisco,  for  appel- 
lant. Geo.  B.  Whitaker,  of  Bakersfldd,  for 
respondent 

LAWLOR,  J.  This  is  an  action  to  recover 
^,000  upon  a  valued  Are  Insurance  policy  up- 
on plaintiff's  automobile.  From  a  Judgment 
for  plaintiff,  defendant  appeals. 


Appellant's  contention  la  twofold:  First, 
that  the  automobile  for  the  loss  of  which 
plaintiff  brought  suit  does  not  answer  the  de- 
scription In  the  policy,  thus  constituting  a 
breach  of  warranty  and  pieventlng  the  risk 
from  attaching;  second,  that  it  Issued  the 
policy  on  the  strength  of  certain  statements 
in  the  application  for  Insurance  which  are 
untrue,  and  therefore  relieve  the  defendant 
from  UabUity. 

It  appears  that  la  October,  1910,  plaintiff 
resided  in  Bakersfield,  and  was  the  owner  of 
a  4-cyllnder,  40  horse  power  Plerce-Arrow  au- 
tomobile manufactured  in  1907;  that  one 
Otis  Bishop  was  at  that  time  manager  of  the 
Insurance  department  of  the  Bakersfield  Ab- 
stract Company ;  that  in  October,  1910,  plain- 
tiff made  oral  application  to  Bishop  for  in- 
surance upon  his  automobile,  asking  for  a 
valued  policy  in  the  sum  of  $3,500,  properly 
describing  the  car  as  to  horse  power,  number 
of  cylinders,  and  year  of  manufacture ;  that 
Bishop  turned  this  information  over  to  his 
San  Francisco  correspondents,  Gordon  ft 
Hoadley,  with  the  request  that  they  secure 
the  insurance,  but  not  mentioning  any  partic- 
ular company ;  that  Gordon  &  Hoadley  made 
out  a  formal  application  which  described  the 
car  as  a  1909  Fierce-Arrow  of  45  horse  pow- 
er, and  stated  that  plaintiff  had  purchased 
the  car  secondhand  for  $3,500 ;  that  Gordon  & 
Hoadley  were  general  agents  for  several  in- 
surance companies,  but  did  not  represent  de- 
fendant, Federal  Insurance  Company,  with 
which  they  filed  the  application  in  this  case, 
nor  had  they  ever  had  any  dealings  with  de- 
fendant, before  or  after  this  particular  trans- 
action; that  defendant,  acting  upon  the  ap- 
plication, issued  a  valued  policy  in  the  sum 
of  $3,500 ;  that  said  policy  described  the  car 
as  a  Plerce-Arrow,  6-cyllnder,  48  horse  pow- 
er automobile;  that  plaintiff  duly  paid  the 
premium,  out  of  which  Bishop  and  Gordon  ft 
Hoadley  retained  the  usual  brokers'  commis- 
sions ;  that  in  October,  1911,  upon  the  notifi- 
cation of  Bishop  that  the  policy  was  about  to 
expire,  Gordon  &  Hoadley  secured  a  renewal 
for  another  year  for  the  reduced  sum  of  $3,- 
000 ;  that  before  plaintiff  liad  paid  the  premi- 
um upon  the  new  policy  the  car  was  de- 
stroyed by  fire,  and  thereafter  defendant  re- 
fused to  accept  the  premium,  disclaiming  lia- 
bility on  the  ground  that  the  car  destroyed 
did  not  corresiMnd  with  the  one  described  in 
the  iwlicy.  It  is  uxK>n  this  renewed  policy 
that  plalntift  brought  suit  and  recovered 
Judgment. 

[1]  Taking  up  the  first  point  made  by  ap- 
pellant, the  question  arises  whether  the  mis- 
deacription  of  the  automobile  In  the  policy 
amounts  to  a  toeach  of  warranty  such  as 
will  relieve  the  insurer.  Our  Civil  Code  (sec^ 
tlon  2607)  provides  that: 

"A  statement  in  a  policy,  of  a  matter  relat- 
ing to  the  person  or  thing  insured,  or  to  the 
risk,  as  a  fact,  is  an  express  warranty  thereof 
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— nnd  that  (section  2612) : 

"A  breach  of  warranty,  without  fraud,  mere- 
ly exonerates  the  insurer  from  the  time  that  it 
occurs,  or  where  it  is  broken  in  its  inception 
prevents  the  policy  from  attaching  to  the  risk." 

The  effect  of  this  section  Is  limited  by  sec- 
tion 2610: 

"The  violation  of  a  material  provision  of  a 
policy,  on  the  part  of  either  party  thereto,  en- 
titles the  other  to  rescind." 

But  section  2611  goes  on  to  say  that: 
"A   policy   may  declare   that   a  violation   of 
specified  provisions  thereof  shall  avoid  it,  oth- 
erwise a  breach  of  an  immaterial  provision  does 
not  avoid  the  policy," 

The  policy  contains  the  following  clause: 
"In  the  event  of  any  violation  of  any  wai^ 

ranty  hereunder  this  policy  shall  immediately 

become  null  and  void." 

If  the  misdescription  of  the  automobile 
amounts  to  a  breach  of  warranty,  this  clause 
In  the  policy,  taken  in  connection  with  sec- 
tion 2611  of  the  Civil  Code,  precludes  any 
consideration  of  the  materiality  of  the  breach. 
See  Fountain  v.  Conn.  Fire  Ins.  Co.,  158  CaL 
760,  T64,  112  Pac.  546;  Bastian  v.  British 
American,  etc.,  Ins.  Co.,  143  CaL  287,  291,  77 
Pac.  63,  66  L.  R.  A.  255.  See,  also,  Victoria 
S.  S.  Co.  V.  Western  Assur.  Co.,  167  Cal.  348, 
357,  139  Pac.  807. 

The  only  question  under  this  head  Is 
whether  in  describing  an  automobile  for  in- 
surance purposes  in  a  valued  policy  the  year 
of  manufacture  Is  such  a  material  pari:  of 
the  description  that  a  misstatement  In  this 
particular  constitutes  a  breach  of  the  war- 
ranty that  the  thing  insured  has  been  proper- 
ly described.  There  was  no  dispute  on  the 
iwint  that,  other  things  being  equal,  a  car 
two  years  older  has  a  lesser  value.  This  be- 
comes particularly  important  in  a  valued 
policy,  where  the  Insurance  company  agrees 
in  advance  that  the  property  insured  is  worth 
the  amount  for  which  It  is  Insured,  in  this 
case,  ?3,000.  dv.  Code,  {  2756.  Such  a  val- 
ued poHcy  was  under  consideration  in  Har- 
ris V.  St.  Paul  Fire  &  Marine  Insurance  Co. 
(Sup.)  126  N.  Y.  Supp.  118,  where  a  1906  au- 
tomobile had  been  described  as  a  1907  model. 
The  court  there  said: 

"It  is  perfectly  clear  that  a  used  car,  con- 
structed in  1906,  and  insured  in  November, 
1909,  is  not  of  the  same  insurable  value  as  a 
car  constructed  in  1907,  and  the  statement  of 
the  plaintiff  that  the  car  was  of  the  1907  model 
was  a  material  representation,  ui>on  which  the 
defendant  had  a  right  to  rely,  in  issuing  a 
valued  policy  in  the  sum  of  $2,(K)0." 

To  the  same  effect  are  Reed  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  165  App.  Div.  660, 151 
N.  T.  iSupp.  274,  and  Smith  t.  American  Au- 
tomobile Ins.  Co.,  188  Mo.  App.  297,  175  S.  W. 
113,  114.    In  the  latter  case  the  court  said: 

"It  would  seem  to  be  in  accord  with  common 
knowledge  that  a  five  year  old  automobile 
would  be  less  valuable  than,  and  not  so  safe  a 
risk  as,  one  two  years  old,  and  that  the  effects 
of  wear  and  tear  would  be  more  likely  to  mani- 
fest themselves  in  the  older  car.  If  the  fact 
that  the  machine  is  five  years  old  instead  of 
two  is  not  material  to  the  risk,  we  cannot  well 
see  what  would  be." 


In  the  case  at  bar  no  testimony  was  In- 
troduced to  show  the  effect  of  age  upon  the 
risk  of  loss  by  fire,  although  in  Smith  v. 
American  Automobile  Ins.  Co.,  supra: 

"It  was  also  shown  in  evidence  •  •  • 
that  as  cars  grow  older  tho  chances  of  self- 
ignition  increase  on  account  of  the  wear  and 
vibration  whereby  the  quantity  of  gasoline 
used  is  greater  and  fire  is  more  apt  to  occur." 

[2]  Respondent  does  not  deny  that  the  de- 
scription of  his  automobile  in  the  policy  as  a 
1909  model  is  in  accordance  with  the  Kiate- 
meut  in  the  application  made  out  by  Gordon 
&  Hoadley,  but  relies  upon  the  showing  made 
at  the  trial  that  appellant  had  itself  supple- 
mented the  description  in  the  application  by 
adding  that  the  car  had  6  cylinders  and  4S 
horse  power.  It  is  not  at  all  clear  that  the 
insured,  after  retaining  the  policy  for  a  year, 
can  then  insist  tiiat  a  misdescription  of  the 
thing  insured,  sufficient  to  constitute  a  breach 
of  warranty,  was  the  act  of  the  insurance 
company  and  entirely  unknown  to  the  In- 
sured. See  Madsen  ▼.  Maryland  Casualty 
Co.,  168  CaL  204,  206.  142  Pac.  51,  and  cases 
there  dted.  We  do  not,  however,  pass  upon 
this  point,  since  it  is  clear  that  to  describe 
an  automobile  in  a  valued  policy  as  having 
been  made  in  1909,  when  in  fact  it  was  made 
in  1907,  is  such  a  material  misdescription  of 
the  thing  insured  as  to  constitute  a  breach  of 
the  express  warranty  provided  for  in  section 
2607  of  the  avU  Code. 

[3]  The  second  point  made  by  appellant  is 
that  the  policy  was  issued  under  mistakes  of 
fact  caused  by  respondent's  misrepresenta- 
tions in  the  application  concerning  the  year 
in  which  the  car  was  built  and  the  amount 
paid  therefor.  The  application  for  the  policy 
stated  that  the  car  was  built  In  1909,  and  that 
plaiutifC  paid  therefor  $3,500.  In  fact,  the 
car  was  built  in  the  year  1907  and  the  plain- 
tiff  paid  $1,5(X)  for  tt  and  some  merchandise, 
which,  he  testified,  made  the  car  cost  him 
$2,500.  Respondent  contends  that  these  mis- 
representations are  immaterial,  in  view  of 
the  finding  that  the  car  was  worth  |3,000, 
the  amount  for  which  it  was  insured.  But, 
according  to  section  2565  of  the  Civil  Code: 

"Materiality  is  to  l>e  determined  not  by  the 
event,  but  solely  by  the  probable  and  reasonable 
influence  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  his  esti- 
mate of  the  disadvantages  of  the  proposed  con- 
tract or  in  making  his  inquiries." 

See  McBwen  v.  N.  Y.  Life  Ins.  Co.,  23  Cal. 
App.  694,  697,  139  Pac.  242;  Columbian  In- 
surance Co.  V.  Lawrence,  10  Pet  607,  515,  9 
L.  Ed.  512. 

Such  a  test  of  materiality  makes  the  pur- 
chase price  of  a  second  hand  automobile  par- 
ticularly important  in  a  valued  policy,  as  it 
must  be  manifest  that  an  Insurance  com- 
pany will  not  agree  to  pay  $3,000  for  the  loss 
of  an  automobile  which  cost  the  Insured  but 
$2,500.  This  is  not  a  case  of  overestimating 
the  value  of  the  thing  insured,  which  in  an 
open  policy  is  not  necessarily  fatoL    Here  we 
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have  the  statement  of  a  fact,  the  price  the 
insured  paid  for  his  car.  No  question  of  mis- 
taken opinion  Is  Involved.  Where  a  valued 
policy  Is  Issued  upon  the  iMisls  of  the  applica- 
tion alone,  as  in  this  case,  it  is  dliBcnIt  to 
see  what  could  be  more  important  to  the  in- 
surer in  determining  the  amount  of  the  i>ollcy 
than  positive  statements  of  the  year  in  whldi 
the  car  was  built  and  the  price  paid  for  it  by 
the  insured. 

[4]  Respondent  seeks  to  avoid  tbe  etTect  of 
this  conclusion  by  insisting  that  the  misstate- 
ments as  to  purduse  price  and  year  of  man- 
ufacture appearing  in  the  application  were 
not  made  by  him,  but  were  made  by  Gordon 
&  Hoadlcy,  whom  the  court  found  to  be  agents 
of  the  Federal  Insurance  Company.  But  this 
finding  is  not  sustained  by  the  evidence.  As 
already  indicated,  the  evidence  shows  that 
Gordon  &  Hoadley  were  not  the  regular 
agents  of  appellant,  that  they  had  never  repre- 
sented appellant  before  or  since,  and  that  this 
particular  transaction  was  the  only  one  In 
which  Gordon  A  Hoadley  and  appellant  ever 
had  any  dealings.  Moreover,  it  was  establish- 
ed that  Bishop  represented  the  plaintUf,  and 
that  Gordon  &  Hoadley  were  Bishop's  San 
Francisco  correq>ondent8,  who  made  out  the 
application  solely  at  his  request,  and  that  ap- 
pellant knew  nothing  of  the  «itire  transac- 
tion until  the  aK>llcation  was  placed  in  its 
hands  by  Gordon  &  Hoadley.  It  is  well  set- 
tled that,  where.  In  droamstances  sudi  as 
are  presented  here,  an  insurance  agent  re- 
qnests  insurance  from  a  company  which  he 
does  not  represent,  he  is  acting  for  the  in- 
sured, who  is  responsible  for  misrepresenta- 
tions in  the  ai^lication  made  out  by  the 
broker.  Parrish  v.  Rosebud  M.  &  M.  Co., 
140  Cal.  635.  645,  74  Pac.  312;  Mahon  v. 
Royal  Union  Mut  Mfe  Ins.  Co.,  134  Fed. 
732,  67  C.  C.  A.  636;  McGraw  Wooden  Ware 
Co.  V.  German  Fire  Ins.  Co.,  126  La.  32,  38, 
52  South.  183,  U  R.  A.  [N.  S.]  614,  20  Ann. 
Gas.  1229,  and  cases  cited. 

[S]  The  law  in  this  state  goes  further  and 
holds  the  insured  responsible  for  misrepre- 
sentations in  the  application  when  it  is  drawn 
by  a  regular  soliciting  agent  of  the  insurance 
company,  where,  as  in  the  policy  here,  such 
an  agent  has  no  authority  to  waive  the  pro- 
vision contained  therein  that  the  policy  is  to 
be  avoided  if  any  misrepresentation  has  been 
made  concerning  a  material  fact  Elliott  v. 
Frankfort  Marine,  eta,  Ins.  Co.,  172  Oal. 
261,  156  Pac.  481,  L.  R.  A.  1916F,  1026;  Mad- 
sen  T.  Maryland  Casualty  Co.,  supra;  Shar- 
man  t.  Continental  Ins.  Co.,  167  Cal.  117, 126, 
138  Pac.  708,  52  L.  R.  A.  (N.  S.)  670;  Iver- 
son  V.  Metropolitan  life  Ins.  Co.,  161  Cal. 
746,  740,  01  Pac.  609,  13  L.  R.  A.  (N.  S.)  866. 

[6,  7]  It  does  not  alter  the  case  that  Gordon 
ft  noadley  retained  a  commission  for  placing 
the  insurance.  Bishop,  who  admittedly  was 
not  appellant's  agent,  also  shared  in  the  com- 


mJlssion,  and  it  conclusively  appeared  at  the 
trial  that  all  independent  brokers  in  San 
E^ndsco  receive  similar  commissions.  This 
does  not  constitute  the  broker  an  agent  of 
the  insurance  company.  United  Firemen's 
Ins.  Co.  V.  Thomas,  92  Fed.  127,  34  C.  C.  A. 
240,  47  L.  R.  A.  460;  McGraw  Wooden  Ware 
Co.  T.  German  Fire  Ins.  Co.,  supra.  Nor 
does  it  matter  that  the  misrepresentations 
were  made  in  securing  the  original  policy,  of 
whidi  the  one  In  suit  is  a  renewal ;  for  the 
latter  was  issued  upon  the  original  applica- 
tion wherein  the  misrepresentations  appear- 
ed. McKibban  V.  Des  Moines  Ins.  Co.,  114 
Iowa,  41,  86  N.  W.  38;  2  Clement,  Fire  In- 
surance, 518. 
Judgment  reversed. 

We  concur:    SHAW,  J.;  SLOSS,  J. 


WILBUR  V.  BVBRHABDY  et  ux. 

(I*  A.  8976.) 

(Supreme  Court  of  California.    Sept  17,  1917.) 

1.  Mines  and  Minerals  «=934  —  Deed  or 
Places  Claims— Effect. 

Under  U.  S.  Rev.  St  f  2320  (Comp.  St 
1916,  {  4616),  a  conveyance  of  a  placer  claim 
indndes  as  a  matter  of  law  all  known  veins  and 
lodes  of  quarts. 

2.  CoNTiNTJANOB    4=>29—GB0UNn8— Surprise 
— Sdffioienct  of  Showing. 

Defendant  in  action  to  quiet  title  was  not 
entitled  to  continuance  on  the  ground  of  sur- 
prise by  introduction  of  a.  recorded  deed,  notice 
of  which  he  is  presumed  to  have  had. 
8.  Continuance  4=»25— Grounds— Surprise 
— Sufficiency  of  Showing. 
It  is  not  error  to  refuse  a  continuance  for 
the  purpose  of  securing  an  absent  witness  in 
the  absence  of  showing  Miat  her  testimony  would 
have  had  any  material  bearing  nor  what  the 
nature  thereof  would  have  been. 

I>e(>artment  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  6.  Fin- 
layson.  Judge. 

Action  by  Onrtis  D.  Wilbur  against  Joseph 
Slverhardy  and  wife.  Ftom  an  order  deny- 
ing defendants'  motion  for  new  trial,  de- 
fendants appeal.    Affirmed. 

Adolphe  Danzlger,  of  Los  Angeles,  for  ap- 
pellants. W.  Maxwell  Burke,  of  Los  Ange- 
les, for  respondent 

HENSHAW,  3.  This  appeal  is  trom  the 
prder  of  the  court  denying  defendants'  mo- 
tion for  a  new  trial.  Plaintiff  brought  his 
action  to  quiet  title  to  20  acres  of  land,  proi^ 
erty  known  as  "the  Plain  View  placer  claim" 
and  as  the  "Sunset  placer  claim."  In  estab- 
lishing title  plalntifT  first  connected  defend- 
ant J(^ph  Everhardy  with  the  property  by 
introducing  a  copy  of  his  location  notice, 
then  his  deed  to  plaintifC  of  one-half  of  his 
interest  In  the  mining  claims,  and,  finally, 
a  later  deed  of  grant  to  the  whole  20  acres 
described  by  metes  and  bounds.  "Defend- 
ants thereupon  expressed  surprise  at  said 
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deed,  claiming  tbat  the  same  was  made  by 
mistake  and  tbat  It  was  intended  by  the  de- 
fendant Joseph  Everbardy  to  Include  by  the 
conveyance  thereunder  only  placer  mining 
rights  In  the  property  described  therein,  and 
not  to  include  any  quartz  mining  claim  rights 
in  said  property,  and  moved  for  a  continuance 
on  said  grounds  of  surprise  and  mistake." 
Much  evidence  was  introduced  upon  this  sub- 
ject-matter, and  from  that  evidence  It  ap- 
peared that  there  could  have  been  no  sur- 
prise, eitber  at  plaintlirs  introduction  of 
this  deed,  or  at  his  contention  that  the  de- 
fendant meant  what  in  it  he  declared.  It 
was  shown  that  defendants'  attorney  knew, 
as  he  was  charged  with  notice,  of  the  exist- 
ence of  the  deed  because  it  was  of  record. 
It  was  shown  that  after  having  made  the 
deed  for  a  valuable  consideration  defendant 
Joseph  Everhardy  sought  the  rescission  of 
the  contract  with  a  tender,  or  an  offer  of 
tender  l)ack,  of  the  money  he  received  for 
his  deed  because  bis  wife  objected.  It  was 
shown  by  Ills  advisor  who  took  his  acknowl- 
edgment to  the  deed  tbat  defendant  Joseph 
Everhardy  knew  the  nature  and  contents  of 
It  at  the  time  he  executed  it.  It  was  shown 
(of  course,  under  conflicting  evidence)  that 
the  bed  rock  tunnel  which  it  was  urged  by 
defendants  was  work  done  upon  the  quartz 
claims  was  but  a  drainage  tunnel  to  relieve 
the  placer  claim  frbm  water. 

[t]  But  In  addition  to  this  the  conveyance 
of  the  placer  claim,  as  matter  of  law,  includ- 
ed all  known  veins  and  lodes  of  quartz.  U. 
S.  Bev.  St.    2320  (Comp.  St  1916,  §  4615). 

[2, 3]  Under  these  circumstances,  since 
there  could  have  been  no  surprise,  the  court 
would  have  been  Justified  in  refusing  a  con- 
tinuance, which  continuance  was  sought  for 
the  purpose  of  securing  the  attendance  of 
the  other  defendant,  the  wife  of  Joseph. 
But  in  addition  to  this  it  is  not  made  to  ap- 
pear that  the  evidence  of  the  wife  would 
have  had  any  material  bearing  upon  the  con- 
troversy, nor  yet  even  is  It  made  to  appear 
what  the  nature  of  her  evidence  would  have 
been. 

The  order  appealed  from  Is  therefore  af- 
firmed. 

We  concur:    MELVIN,  J. ;  SHAW,  J, 


WICKS   V.    BAMPABT    BOULEVAED    CO. 

et  aL    (L.  A.  3964.) 
{Supreme  Court  of  California.    Sept  16,  1917.) 

Fbattd  «=»58(2)— Misbepbesbntation— Surrr- 

oiKNOT  OF  Evidence. 
In  suit  for  having  sold  plaintiff  a  lot  in  a 
tract,  on  the  false  representation,  evidenced 
by  a  map,  that  a  street  had  been  dedicated  as 
a  public  highway  and  would  in  time  be  opened 
as  such,  evidence  hdd  insufficient  to  support 
plaintiff's  contention. 

Department  2.  Appeal  from  Superior 
Court  Los  Angles  County;  Chas.  Wdlbom, 
Judge. 


Action  by  M.  L.  T^cks,  Jr.,  against  the 
Bampart  Boulevard  Company,  a  corporation, 
and  the  Union  Trust  &  Bealty  Company,  a 
corporation.  Ftom  Judgment  for  defendants, 
and  an  order  denying  his  motion  for  new 
trial,  pladntifC  appeals.  Judgment  and  order 
affirmed. 

Geo.  S.  Hupp  aiMl  Frank  C.  Hill,  both  of 
Los  Angeles,  for  appellant.  Lewis  W.  An- 
drews, Thomas  O.  Toland,  Andrews,  Toland 
&  Andrews  and  Cedrlc  E.  Johnson,  all  of 
Los  Angeles,  for  respondents. 

HENSHAW,  J.  Plaintiff  sued,  alleging 
that  defendant  Bampart  Boulevard  Com- 
pany, had  sold  to  him  a  lot  in  a  tract  upon 
the  representation,  evidenced  by  a  map,  that 
a  street  (Second  street)  between  Coronado 
street  and  Rampart  boulevard,  in  the  city  of 
Los  Angeles,  had  been  dedicated  as  a  public 
highway,  and  would  in  time  be  opened  to  the 
use  of  the  public  as  such  highway.  After 
trial  the  court  found  against  plaintiff's  con- 
tentious, and  he  appeals  from  the  Judgment 
and  from  the  order  denying  his  motion  for  a 
new  trial. 

Plaintiff  upon  the  trial  testified  that  after 
visiting  the  tract  of  land  he  found  thereon 
one  Nolan  who  represented  hlms^  as  the 
agent  of  the  selling  agents  of  the  tract  and 
that  Nolan  gave  him  a  map  showing  the  di- 
vision of  the  tract  into  lots  and  the  streets 
which  were  to  traverse  the  tract  On  this 
map  was  delimited  Second  street  He  made 
his  payment  on  the  purchase  price  of  the  lot 
and  enterad  into  a  contract  for  the  purchase, 
which  afterward  he  fulfilled;  tbat  years 
passed  and  the  defendant  manifested  no  in- 
tention to  open  the  street  wherefore  he 
brought  this  action  to  have  his  rights  In  It 
defined.  The  defendant  Boulevard  Company 
by  Its  evidence  showed  that  It  owned  this 
tract;  that  the  real  estate  firm  of  Strong 
&  Dickinson  was  engaged  by  it  to  secure  pur- 
chasers after  It  h&d  prepared  its  official  map 
(oQlcial  In  the  sense  that  it  was  adopted  by 
the  corporation  defendant  the  owner  of  the 
land,  and  filed  for  record),  whidh  official  map 
was  to  show  the  lots  and  their  prices,  and 
the  public  streets.  Strong  &  Dickinson  were 
also  interested  as  owners  or  part  owners  in 
an  adjoining  tract  known  as  "Bampart 
Heights  Division  B."  Without  authority 
from  defendant  Rampart  Boulevard  Com- 
pany, or  Its  officers,  and  even  without  their 
knowledge,  Strong  &  Dickinson  prepared  an 
advertising  map,  combining  the  tract  in 
which  they  were  interested  with  an  unau- 
thorized plat  of  the  lands  of  the  defendant 
corporation.  This  unauthorized  map  pur- 
ported to  show  Second  street  to  be  a  public 
street  as  contended  for  by  plaintiff.  It  was 
a  copy  of  this  unauthorized  map  which  was 
delivered  by  Nolan  to  plaintiff.  Nolan,  how- 
ever, had  no  authority  to  bind  either  Strong 
&  Dickinson  or  the  defendant  Bampart 
Boulevard   Company.     Strong  &   Dickinson 
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never  gave  to  Nolan  any  copies  of  this  un- 
authorized map.  He  secured  tbem  without 
their  knowledge  from  their  office,  and  when 
th^  knew  that  he  had  possession  of  some  of 
them  they  went  to  his  place  of  business, 
gathered  up  all  that  could  be  found,  and  de- 
stroyed them.  Moreover,  the  writing  which 
Wicks  received  from  Nolan  when  he  made 
his  deposit  on  account  of  the  purchase  price 
declared  expressly  that  it  was  not  a  contract 
of  sale.  The  evidence  shows  that  to  enter 
Into  such  a  contract  It  became  necessary  for 
the  plaintiff  to  call  upon  Strong  &  Dickinson, 
and  be  did  so.  In  the  negotiations  with  Mr. 
Dickinson  which  resulted  in  the  executory 
contract  of  sale  into  which  Mr.  Wicks  flnully 
entered,  the  official  map  of  the  tract  was 
before  the  pardea  This  official  map  showed 
that  there  was  no  such  street  as  Second 
street,  and  the  contract  which  was  entered 
Into  made  express  reference  to  this  official 
map.  Thereafter  the  plaintiff  with  the  con- 
sent of  the  defendant  owner  of  the  land 
abandoned  this  executory  contract,  and  ne- 
gotiated with  the  defendant  for  a  new  pur- 
chase, a  purchase  embracing  less  land  than 
that  called  for  by  his  original  contract  Un- 
der this  arrangement  the  earlier  contracts 
were  surrendered,  and  he  took  a  deed  to  one 
lot  as  delineated  upon  the  official  map,  the 
plaintiff  upon  this  matter  himself  testifying 
that  the  original  contracts  were  all  sur- 
rendered at  the  time  he  accepted  his  deed, 
and  that  before  he  got  his  deed  he  knew  that 
the  recorded  map  referred  to  In  his  contract 
and  in  his  deed  did  not  show  that  the  dis- 
puted strip  was  a  street,  and  did  show  it  aa 
being  two  lots ;  that  at  the  time  he  took  his 
deed  he  made  no  objection  to  having  the  prop- 
erty deeded  by  reference  to  the  map;  "I  was 
not  counting  on  a  street;  all  I  counted  on 
myself  was  a  crosswalk." 

Though  the  evidence  discloses  more  than 
this,  here  is  enough  to  support  the  finding 
which  the  court  made  against  plalutlfi's  con- 
tention. This  finding  is  of  determinative  con- 
sequence and  renders  unnecessary  the  con- 
sideration of  any  other  proposition  the  ap- 
pellant advances. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:   MELVIN,  J.;  SHAW,  J. 


Ex  parte  BRITT.    (Cr.  2066.) 
(Supreme  Court  of  California.    Sept  20,  1917.) 

1.  Habeas  Cokfus  €=399(1)— Detention  of 
Infants— Sufficiency  of  Evidence, 

A  writ  of  habeas  corpus  by  a  father  to  ob- 
tain custody  of  his  minor  child  in  the  care  of 
her  grandaunt  denied,  owing  to  special  circum- 
stances of  father's  character  and  ability,  dilld's 
inclination,  and  her  present  Eurroundings. 

2.  Habeas  Corpus  ®=>3— Detention  of  In- 
fants—Natusk  OF  CONTBOVKBST. 

A  controversy  over  the  custody  of  a  minor 
child  in  tlie  care  of  her  aunt  arising  on  the  J 


'  father's  petition  for  habeas  corpus  should  have 
been  settled  in  a  guardianship  proceeding  or  on 
application  for  adoptl(Hi. 

In  Bank.  Petition  for  writ  of  habeas  cor- 
pns  by  Andrew  J.  Britt  to  obtain  custody  of 
his  daughter,  Ruby  Biltt  Petition  denied 
and  writ  disdiarged. 

Cecil  H.  Phillips,  of  San  Bernardino,  for 
petitioner.    McNabb  ft  Hodge,  for  respondent 

MEIiVIN,  J.  Andrew  J.  Britt  father  of 
Ruby  Britt,  a  minor  child  of  the  age  of  seven 
years,  sought  to  obtain  the  custody  of  bis 
daughter,  who  is  now  in  the  care  of  her 
grandaunt,  Amanda  Starkweather,  a  resident 
of  this  state.  Upon  his  petition  a  writ  of  ha- 
'beas  corpus  was  issued,  and  the  matter  has 
been  heard  upon  record  evidence,  stipulated 
facts,  and  depositions. 

It  appears  that  Britt  and  his  wife  and  ddli 
resided  at  Kansas  City,  Mo.,  where  he  was  em- 
ployed as  a  night  watchman  and  a  painter. 
On  the  7th  of  July,  1910,  Mrs.  Britt  who  had 
been  in  failing  health,  went  to  Colorado  in  the 
hope  that  the  diange  would  benefit  her.  Anr 
drew  Britt  according  to  his  own  testimony 
accompanied  her  to  the  train,  having  given 
her  the  money  necessary  for  the  Journey, 
and  he  kissed  her  good-bye.  Within  a  very 
few  weeks  after  her  departure  he  filed  a  veri- 
fied complaint  charging  her  with  adultery 
and  also  with  deserting  him  on  the  7th  of 
July,  1910,  the  day  upon  which  she  had  de- 
parted with  his  full  approbation.  We  clt» 
this  incident  as  one  of  the  Indices  to  the  char- 
acter of  Andrew  Britt  which  this  record  fur- 
nishes. Mrs  Britt  did  not  know  of  the  exist- 
ence of  this  complaint  until  Septemlber,  1911, 
as  she  deposed  tn  her  verified  answer  and 
cross-bill. 

Notwithstanding  the  filing  of  his  c<Hnplalnt, 
shortly  after  it  was  filed,  and  very  soon  aft- 
er Mrs.  Brltt's  return  to  Kansas  City,  Mo.,  a 
reconciliation  took  place,  and  the  Brltts  liv- 
ed together  for  some  months;  she  being  still 
Ignorant  of  the  tendency  of  the  action  for  di- 
vorce. Britt  In  his  testimony  before  our  com- 
missioner, places  the  time  during  which  they 
then  lived  together  at  a  year  or  "a  little 
over."  He  then  went  to  California,  where  h© 
remained  for  six  months.  During  that  time 
be  contributed  nothing  to  the  support  of  the 
child  or  the  mother,  although  he  says  be  srat 
$30  for  taxes  and  interest  due  on  his  prop- 
erty and  the  mortgage  thereon. 

During  bis  absence  Mrs.  Britt  filed  an  an- 
swer and  cross-bill  in  the  action  for  divorce, 
and  on  January  8,  1912,  her  pmyer  was 
granted,  and  the  custody  of  the  minor  dilld 
was  awarded  to  her.  She  was  also  given 
alimony  In  the  sum  of  $800— an  obligation 
subsequently  met  by  Britt  by  the  transfer  t» 
her  of  his  interest  in  the  equity  in  their  home. 
The  decree  of  divorce  was  glv«i  by  the  dr- 
colt  court  of  JackscHi  county.  Mo. 

After  his  sojourn  In  Cialifomla  petitioner 
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returned  to  Kansas  City,  but  did  not  contrib- 
ute to  the  support  of  his  (^ild,  because,  as  he 
said,  he  was  not  given  importunity  to  see  her 
whenever  he  wanted  to  do  so.  The  testi- 
mony of  Mrs,  Martin,  the  child's  grandmother, 
shows  that  at  that  time  Mrs.  Brltt  was  hav- 
ing a  hard  struggle  to  support  herself,  and 
Mrs.  Martin,  although  a  poor  woman,  was 
aiding  her  In  the  care  of  the  little  girl.  Of 
course,  petitioner  was  not  legally  bound  to 
care  for  the  child  at  that  time,  but  Ills  con- 
duct in  the  premises  indicates  that  tils  feel- 
ing for  the  Infant  was  not  warmly  paternal. 

After  some  months  of  struggle  Mrs.  Brltt, 
who  had  become  a  victim  of  tuberculosis, 
went  to  Colorado  Springs.  Brltt  paid  her 
fare,  and  shortly  after  her  departure  with 
their  child  he  followed  her,  with  the  under- 
standing that  they  were  to  remarry.  Not 
obtaining  work  in  Colorado  Springs,  Brltt 
went  to  Los  Angeles,  and  after  securing  em- 
ployment there  sent  for  his  former  wife,  who 
went  to  Los  Angeles,  where  they  lived  osten- 
sibly as  man  and  wife  for  2%  months.  This 
relation,  which  flSritt  characterizes  as  "a 
try-out  proposition,"  was  severed  because  he 
objected  to  Mrs.  Britt's  association  with  some 
woman  who  was  their  neighbor  and  Mrs. 
Brltt  refused  to  give  up  the  friendship.  He 
left  her  without  money  in  a  strange  city,  far 
from  her  friends,  and  although  be  declares 
that  she  refused  his  offers  of  money  made  a 
few  days  later  when  he  returned  to  their 
apartment,  which  she  still  occupied,  the  fact 
remains  that  Mrs.  Starlsweather,  Mrs.  Britt's 
aunt,  who  is  the  respondent  here,  paid  the 
expenses  of  the  Journey  to  Kansas  City,  Kan. 
(just  over  the  state  line  from  Kansas  City, 
Mo.),  where  Mrs.  Martin  resided.  Mrs.  Brltt, 
who  had  visited  for  a  short  time  with.  Mrs. 
Starkweather  at  San  Bernardino,  reached 
Kansas  City,  Kan.,  in  April,  1913.  She  went 
to  work,  but  left  the  child  with  Mrs.  Martin, 
who  had  the  little  one  until  Mrs.  Starkweath- 
er took  Ruby  to  Gallfomia  under  circum- 
stances which  we  shall  presently  discuss. 

Mrs.  Brltt  died  in  April,  1914.  Two  weeks 
before  that  time  Mr.  Brltt  gave  the  grand- 
mother $10  and  promised  her  $10  a  month 
for  the  support  of  the  child.  According  to 
Mra  Martin's  testimony,  his  entire  subsequent 
contributions  for  care  and  clothing  for  Buby 
amounted  to  not  more  than  $30  or  $40.  He 
asserts  that  he  gave  more  money  than  that, 
but  admits  that  his  payments  ceased  in  June, 
1914,  because  he  was  not  given  full  opportu- 
nity to  visit  his  daughter. 

Mrs.  Martin,  wlio,  according  to  her  testi- 
mony, had  become  desperately  poor  by  reason 
of  the  loss  of  the  support  formerly  afforded 
her  by  her  husband  and  son,  both  of  whom 
had  died,  began  proceedings  in  the  juvenile 
court  of  Wyandotte  county,  Kan.,  alleging  in 
her  affidavit  that  Ruby  Brltt  was  an  abandon- 
ed child,  her  mother  being  dead  and  her 
father  "having  practically  abandoned  her  for 
several  years."     A  bearing  was  had,  and 


Harriet  B.  Cole  was  appointed  guardian  o£ 
the  person  of  the  little  girl.  This  order  was 
made  oa  June  28,  1915.  Ten  daya  later  An- 
drew J.  Brltt  applied  for  a  hearing  in  the 
matter  on  the  ground  of  falsity  in  the  aver- 
ments of  Mrs.  Martin's  application  and  on 
the  ground  that  he  was  entitled  to  the  cus- 
tody of  the  child,  Ruby  Britt  After  citation 
to  the  child  two  hearings  were  had,  and  the 
court  overruled  the  motion  with  costs  taxed 
against  Britt 

lu  October,  1915,  Amanda  R  Starkweather 
applied  for  an  order  of  adoption,  and,  the 
guardian  consenting,  the  probate  court  of 
Wyandotte  county,  Kan.,  dedared  Ruby  Britt 
duly  adopted  by  Mrs.  Starkweather.  Im- 
mediately after  this  order  was  made,  Mrs. 
Starkweather  brought  Ruby  to  Gallfomia, 
and  since  that  time,  as  the  evidence  abun- 
dantly shows,  has  given  her  all  the  care,  affec- 
tion, and  nurture  that  a  mother  might  be- 
stow. The  little  girl  has  been  somewhat 
afflicted,  suffering  at  times  with  a  weakness 
of  the  ankles  requiring  that  braces  be  worn 
on  them.  Mrs  Starkweather  is  a  woman  of 
means,  and  has  surrounded  the  child  with, 
the  comforts  as  well  as  the  good  moral  In- 
fluences of  an  excellent  home. 

Petitioner  learned  of  the  adoption  proceed- 
ings soon  after  the  order  was  made,  but  he 
took  no  steps  to  get  possession  of  his  child, 
and  made  no  demand  upon  Mrs.  Starkweath- 
er until  he  came  to  Oallfomla  about  a  year 
later.  He  testifies  that  the  delay  was  due  to 
the  fact  that  he  was  saving  money  for  the 
fight  for  the  recovery  of  possession  of  bis 
child. 

It  appears  without  contradiction  that  the 
little  girl  has  a  great  love  for  Jdis.  Stark- 
weather and  a  distinct  aversion  to  petitioner. 

II ,  n  We  have  thus  recited  the  facts,  per- 
haps at  unnecessary  length,  for  the  purpose 
of  indicating  that  this  is  a  controversy  which 
should  have  been  settled  in  a  guardianship 
proceeding  or  on  an  application  for  adoption 
of  the  minor.  It  Is  conceded  by  counsel  for 
respondent  that  the  order  of  the  probate 
court  in  Kansas  was  made  without  jurisdic- 
tion because  Mrs.  Starkweather  was  not  a 
resident  of  that  state  and  could  not  under  its 
laws  adopt  the  minor.  But  it  does  not  follow 
that  upon  proceedings  under  a  writ  of  habeas 
corpus  this  court  win  award  the  custody  of 
the  child  to  the  father.  Where,  under  appro- 
priate proceedings,  a  parent  has  been  declar- 
ed a  fit  and  proper  custodian  of  the  person 
of  a  child,  this  court  has  been  inflexible  in 
the  enforcement  of  the  parental  right,  and 
has  never  allowed  its  judgments  to  be  sway- 
ed by  the  poverty  of  the  parent  as  compared 
with  the  affluence  of  the  person  from  whom 
the  child  Is  demanded.  Likewise  the  court 
has  frequently  ignored  the  affection  of  the 
child  for  the  custodian  and  the  manifest  dis- 
like of  the  minor  for  the  parent  But  in  ev- 
ery instance  we  have  done  this  under  the 
plain  mandate  of  our  guardianship  laws. 
We  might  dte  many  authorities  upon  this 


Digitized  by 


Google 


OaL) 


REINHARDT  ▼.  REITZ 


86B 


point,  bnt  the  role  botb  in  guarcUanghlp  pro- 
ceedings and  In  those  taken  under  writs  of 
habeas  corpus  is  well  illustrated  by  such  cas- 
es as  Onardianshlp  of  Mathews,  160  Cal.  26, 
145  Paa  503,  Guardianship  of  Mathews,  164 
Paa  8,  and  In  re  Mathews,  167  Pac  87Sy 
Crlm.  No.  1997,  in  which  the  opinion  was 
filed  September  17,  1917.  Bat  here  we  are 
Dot  impelled  to  put  Into  operation  the  decree 
of  a  court  establishing  the  fitness  of  a  parent 
for  the  custody  and  omtrol  of  a  child.  It  is 
very  unlikely  that  any  court,  upon  applica- 
tion for  letters  of  guardianship,  would  pro- 
nounce this  petitioner.  In  view  of  such  evi- 
dence as  that  which  has  been  presented  to 
this  court,  a  suitable  person  for  the  control, 
education,  and  rearing  of  the  little  girl,  his 
daughter.  Ruby  Brltt  The  court  of  proper  ju- 
risdiction in  Missouri  deprived  him  of  the 
custody  of  his  child  ini  the  suit  for  divorce. 
The  juvenile  court  in  Kansas  to  which  he  ap- 
plied for  the  further  hearing  in  the  guard- 
ianship matter  refused  to  set  aside  Its  order 
previouEly  given  and  made;  such  refusal  fol- 
lowing two  hearings  held  after  the  case  was 
reopened.  Every  time  his  fitness  has  been 
the  subject  of  Judicial  inquiry  the  court  has 
determined  that  he  was  not  the  proper  per- 
son to  iMssess  and  control  his  child.  While 
he  may  be  able  to  give  the  child  the  neces- 
saries of  life,  he  declares  his  purpose  to  be, 
if  given  custody  of  her,  to  place  her  with  a 
man  and  his  wife  whose  duties  call  them 
away  from  home  every  nlgbt  untU  a  late 
hour.  He  purposes  to  dwell  in  the  same 
house,  but  his  duties  as  a  Janitor  would  take 
him  away  from  the  child  frequently  at  night 
The  words  of  the  late  Chief  Justice  Beatty 
in  denying  a  petition  for  a  writ  in  a  case 
similar  to  this  (In  re  Gates,  95  OaL  461,  30 
Pac.  596)  are  entirely  appropriate  here.  He 
said: 

"In  view  of  the  special  circmnstances  of  the 
case,  I  do  not  feel  called  upon  to  make  any 
coercive  order  by  which  the  mere  legal  right  of 
the  petitioner  may  be  enfbrced  against  the 
child's  manifest  inclination  and  reasonable 
choice  to  remain  where  she  is." 

The  same  doctrine  has  been  aimounced  by 
the  District  Court  of  Appeal.  In  the  Matter 
of  the  Application  of  Bell,  28  Cal.  App.  647, 
153  Pac.  240.  These  cases  are  to  be  carefully 
distinguished  from  those  in  which,  after 
hearings  held  for  the  very  purpose  of  deter- 
mining the  fitness  or  imlltness  of  a  parent, 
courts  have  awarded  the  custody  of  a  child. 
They  are  also  quite  ditCerent  from  those  cas- 
es in  which  the  demand  for  the  possession  of 
a  clilld  is  supported  by  a  showing  of  ability, 
willingness,  and  sincere  effort  to  perform 
parental  duty.  In  the  matter  before  us  it  ap- 
pears that  tiie  petitioner's  fitness  has  been 
denied  in  Judicial  proceedings  more  than 
once;  that  for  a  long  time  he  showed  no  de- 
sire for  the  society  of  his  dilld;  that  he 
withheld  from  her  assistance  when  a  really 
affectionate  parent  would  have  offered  It; 


and  that  after  Mm.  Starkweather,  doubtless 
in  the  utmost  good  faith  and  in  the  full  be- 
lief that  she  was  within  the  sanction  of  the 
law,  bad  taken  the  child  Into  her  household, 
he  waited  long  months  before  he  asserted  his 
supposed  right  as  a  parent  to  provide  a  home 
for  his  little  daughter.  These  are  some  of 
the  "special  circumstances"  which  o]?erate  in 
favor  of  our  refusal  to  make  the  "coercive 
order"  which  petitioner  seeks. 

The  prayer  of  the  petitioner  Is  denied,  and 
the  writ  is  discharged. 

We  concur:  ANGBMiOTTI,  O.  J. ;  SLOSS. 
J.;  HBNSHAW,  J.;  SHAW,  J.;  lAW- 
LOB,  J. 


RBINHARDT  v.  REITZ.    (Sac.  2367.) 
(Supreme  Court  of  California.    Sept.  22,  1917.). 

1.  Malicious  Pbosboution  «s982— Maucb— 

evidencb. 
Want  of  probable  cause  does  not  raise  a  pre- 
sumption of  malice;    but  malice  must  be  prov- 
ed like  any  other  fact  in  the  case. 

2.  Mauoioits  Prosbcutiow  <S=>71(8)  —  Ab- 
sence OF  MUxici— Question  fob  jubt. 

Evidence  in  malicious  prosecution  held  suf- 
ficient to  go  to  the  jury  on  the  want  of  malice. 

3.  Affeal  and  Ebbob  ®=>1064(1>— Habmlebs 

EBBOB— iNSTEUCnONS. 

The  evidence  warranting  the  jury  in  finding 
want  of  malice,  error  in  instructing  that  the 
law  presumes  malice  from  want  of  probable 
cause  is  not  harmless. 

Department  1.  Appeal  from  Superior 
Court  Glenn  Ctounty ;  Wm.  M.  Pinch,  Judge. 

Action  by  Walter  Reinhardt  agolnst  John 
Reltz.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Frank  Freeman,  of  Willow,  for  appellant 
Ben  F.  Gels  and  Qaude  F.  PurMtt  both  of 
Willow,  for  respondent 

LAWLOR,  J.  Prom  a  Judgment  rendered 
in  an  action  brought  for  malicious  prosecu- 
tion defendant  presents  this  appeal.  The 
plaintiff  was  arrested  and  lodged  In  Jail  up- 
on the  filing  of  a  complaint  by  defendant  In 
a  Justice's  court  charging  him  with  the  crime 
of  burglary.  When  the  preliminary  examina- 
tion was  had,  the  plaintiff  was  discharged, 
whereupon  he  brought  this  action  to  recover 
damages  for  injury  to  his  reputation  and 
good  name  and  for  money  expended  for  coun- 
sel fees  in  defending  himself  against  the 
charge.  The  action  was  tried  before  a  jury, 
and  a  verdict  rendered  for  $575  and  costs. 

It  appears  from  the  evidence  that  the  de- 
fendant is  8  German  who  was  at  the  time  of 
the  arrest  of  the  plaintiff  not  familiar  with 
the  law  or  with  the  practice  of  the  courts 
touching  matters  Involved.  For  several  years 
prior  to  and  at  the  time  of  the  alleged  bur- 
glary in  the  commission  of  which  it  was 
claimed  certain  money  belonging  to  defend- 
ant was  taken,  he  was  conducting  a  saloon 
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in  the  town  of  Willows.  His  money  was  al- 
ways kept  hidden  in  various  places  in  the 
saloon.  Besides  some  change  kept  In  a  cash 
register,  it  was  his  practice  to  place  about 
$30  in  gold  under  a  bottle  on  what  was  call- 
ed the  back  bar.  His  bartenders  used  this 
money  when  necessary  for  the  making  of  ex- 
tra change.  The  balance  of  the  gold  the  de- 
fendant concealed  among  the  barrels,  boxes, 
and  other  articles  stored  in  the  cellar  of  his 
saloon,  the  sole  entrance  to  which  was 
'  through  a  trap  door  in  the  floor  of  the  main 
barroom.  At  the  time  of  the  burglary  he  had 
thus  secreted  in  the  cellar  about  $800  in  gold. 
He  usually  attended  to  his  business  alone, 
and  did  his  own  Janitor  work,  but  occasion- 
ally employed  others  to  assist  in  tending  bar. 
These  bartenders  did  not  have  occasion  to  go 
into  the  cellar,  for  the  defendant  always 
brought  up  the  liquors  himself  and  person- 
ally replenished  the  bottles  on  the  bar  for 
the  daily  consumption.  For  nearly  five 
weeks  the  plaintiff  had  been  thus  employed 
to  tend  bar.  He  was  a  fellow  counti^man, 
was  married,  had  several  children,  and  ac- 
cording to  the  defendant's  testimony,  had 
told  him  that  his  trade  in  Germany  was  that 
of  a  lodtsmith.  The  plaintiff  denies  having 
made  any  such  statement.  Although  the  de- 
fendant testified  that  he  often  sent  the  plain- 
tiff into  the  cellar  in  the  course  of  his  em- 
ployment, the  latter  declared  that  the  only 
time  he  went  there  was  with  a  customer  who 
was  looking  for  a  barrel,  and  that  he  did  not 
then  see  any  money.  The  evidence  does  not 
show  that  the  plalntifl  ever  had  knowledge 
of  any  money  being  kept  in  the  cellar.  Part 
of  his  duties  consisted  in  opening  the  saloon 
in  the  morning.  For  this  purpose  he  had 
been  supplied  with  keys  to  the  front  and  rear 
doors  which  remained  in  bis  possession  dur- 
ing the  period  of  his  employment 

Plaintiff  was  compelled  to  find  other  em- 
ployment because  the  defendant  told  him 
that  he  would  do  the  work  himself.  Plaintiff 
found  work  with  one  Dave  Proulx,  a  rival 
saloon  keeper,  who  had  a  place  of  business 
on  the  same  street,  and  also  did  janitor  work 
for  various  persons,  including  one  W.  H. 
Harkham.  As  tending  to  show  defendant's 
ill  will  toward  plaintiff,  testimony  was  intro- 
duced to  the  effect  that  many  of  his  former 
customers  had  followed  plaintiff  and  given 
their  trade  to  the  Proulx  saloon.  The  de- 
fendant was  heard  to  complain  that  "Wal- 
ter," meaning  the  plaintiff,  "ran  my  business 
down."  However,  after  dispensing  with 
plaintiff's  services,  defendant  continued  to  do 
his  own  work. 

It  further  appears  that  on  Monday  morn- 
ing, the  day  of  the  burglary,  defendant  en- 
tered his  saloon  by  the  back  door,  as  was  his 
custom,  the  other  doors  all  being  securely 
locked  and  bolted  from  the  inside,  and  dis- 
covered gravel  on  the  floor  leading  to  the 
cellar  entrance  and  to  the  back  of  the  bar. 
He  had  thoroughly  cleaned  the  saloon  the 
night  before.    His  suspicious  being  aroused 


he  immediately  looked  for  his  money,  which 
he  had  la^st  seen  on  the  preceding  Saturday 
evening,  and  discovered  that  all  of  it  bad 
been  taken.  There  was  evidence  tending  to 
show  that  the  place  had  been  burglarized, 
and  that  the  burglar  had  gained  admission 
by  unlocking  the  rear  door.  The  door  was 
secured  by  two  locks,  and  required  two  keys 
to  open  it  The  defendant  testified  that  be 
called  the  city  marshal.  With  him  came 
Markham,  who  told  defendant  that  plaintiff 
had  not  appeared  at  his  place  of  business  to 
do  the  Janitor  work,  nor  at  Proulx's  saloon, 
where  he  was  then  employed.  Defendant  al- 
so testified  that  he  then  recalled  what  plain- 
tiff had  told  him  about  his  trade  as  a  lock- 
smith, and  stated  to  the  marshal  that  lie  sus- 
pected the  plaintiff  had  stolen  the  money. 
Markham  suggested  that  a  warrant  be  sworn 
out,  and  the  marshal  assured  defendant  It 
was  the  proper  thing  to  do.  But  at  the  trial 
defendant  testified: 

"I  didn't  want  to  arrest  him.  I  wanted  the 
house  [Reinbardt's  home]  searched.  I  didn't 
know  the  difference  tietween  a  warrant  and  a 
search  warrant" 

At  all  events  it  appears  that  he  applied  at 
the  justice's  court  for  a  warrant  against  the 
plaintiff,  and  was  afterwards  informed  that 
the  plaintiff  had  been  arrested  and  lodged  in 
JaiL  Not  being  able  to  raise  the  required 
bail,  plaintiff  was  kept  imprisoned  for  three 
days.  In  the  meanwhile  the  district  attor- 
ney, without  consulting  defendant,  prepared 
a  search  warrant  and  requested  him  to  sign 
an  affidavit  for  the  purpose  of  having  it  is- 
sued, which  defendant  did.  PlaintifTs  house 
was  searched,  but  no  part  of  the  missing 
money  was  found,  nor  any  evidence  secured 
against  him.  And  at  the  preliminary  exam- 
ination the  magistrate  found  that  there  was 
not  sufficient  cause  to  believe  plaintiff  gnllty 
of  the  offense  charged. 

[1]  The  principal  point  urged  by  appellant 
Is  that  the  evidence  is  insufficient  to  justify 
the  verdict  in  so  far  as  it  implies  a  finding 
of  want  of  probable  cause  for  plaintiff's  ar- 
rest, and  the  existence  of  malice.  But  we 
are  not  called  upon  to  consider  the  sufficiency 
of  the  evidence,  for  the  judgment  must  be 
reversed  upon  another  ground.  The  court 
below  erroneously  instructed  the  Jury  that: 

"If  there  was  no  probable  cause  for  the  prose- 
cution, the  law  presumes  malice  on  the  part  of 
John  Reitz.  Prosecution  without  sufficient 
grounds  and  without  probable  cause,  the  result 
of  which  is  the  discharge  of  the  prosecut^,  rais- 
es the  presumption  of  maUce." 

This  statement  of  the  law  is  not  correct 
The  proper  rule  is  as  stated  by  the  court  in 
another  instruction: 

"Malice  must  t>e  proven  the  same  as  any 
other  fact  in  the  case.  The  want  of  probable 
cause  does  not  raise  a  legal  presimiption  of 
maUce."  Runo  v.  WilUams,  162  CaL  444,  122 
Pac.  1082. 

[2, 8)  We  have  set  out  the  evidence  some- 
what at  length  in  order  to  determine  whether 


Digitized  by 


Google 


CaL). 


ADAMS  r.  PKATREB 


867 


the  gl^r^ng  of  the  erro&eons  lnstructl<«  was 
prejudicial  error.  In  our  opinion  the  state  of 
the  evidence  will  not  warrant  the  conclusion 
that  the  Jury  could  not,  under  proper  In- 
structions, have  found  a  want  of  mallca 
Judgment  reversed. 

We  concur:  SHAW,  J.;  SLOS8,  J. 


ADAMS  T.  FRATHEB  et  aL    (S.  P.  8054.) 

(Supreme  Court  of  California.    S«pt  18,  1&17.) 

Appbal  and  Ebbob  «=s843(2)— Bond  on  Af- 
f£ai/— subbeqcbnt  aptbax. 
On  appeal  from  order  stayine  execution  of 
judgment  directing  delivery  of  real  property,  the 
court  will  not  review  trial  court's  alleged  non- 
compliance with  Code  Civ.  Proc.  i  945,  re- 
quiring undertaking  on  appeal  covering  valae 
and  use  of  property  pending  appeal,  where 
judgment  has  already  been  affirmed  upon  a 
former  appeal;  the  question  being  merely  an 
abstract  proposition  of  law,  and  plaintiff's  rem- 
edy being  to  apply  for  a  writ  of  mandate  if 
necessary  to  compel  the  trial  court  to  conform 
its  statutory  duty  in  regard  to  the  bond. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Edson  F.  Adams,  as  executor  of 
will  of  Thomas  Prather,  against  Samuel  D. 
Prather  and  others.  Plaintiff  appeals  from 
order  approving  undertaking  oa  appeal  to 
stay  execution  and  from  order  staying  exe- 
cution of  Judgment  in  his  favor.  Appeal 
dismissed. 

See,  also,  167  Pac.  634. 

Corbet  &  Selby,  of  San  Francisco,  Snook  & 
Church,  of  Oakland,  and  J.  P.  O'Brien,  of 
San  Francisco,  for  appellant  Chapman  & 
Trefethan,  of  Oakland,  and  B.  H.  Country- 
man, of  San  Francisco,  for  respondent. 

VICTOR  E.  SHAW,  Judge  pro  tem.  The  ac- 
tion was  brought  by  plaintiff  as  executor  on 
behalf  of  creditors  of  Thomas  Prather,  de- 
ceased, to  have  certain  conveyances  of  real 
property  made  by  him  without  consideration 
to  defendant  Samuel  D.  Prather  declared 
fraudulent  and  void.  Judgment  was  entered 
as  prayed  for,  declaring  the  conveyances  and 
transfers  of  the  property  "fraudulent  and 
void  a^  against  the  creditors  of  Thomas 
Prather,  deceassd,"  and  authorizing  plaintiff, 
upon  obtaining  an  order  so  to  do  from  the 
superior  court  sitting  in  probate,  to  sell  so 
much  of  the  property  as  might  be  necessary 
to  pay  ^Id  creditors  "in  the  same  manner  as 
if  the  said  Thomas  Prather  had  died  seised 
thereof."  By  the  decree  "it  Is  further  order- 
ed that  the  defendant  Samuel  D.  Prather  de- 


liver to  said  plaintiff,  as  such  executor,  for 
the  purposes  aforesaid,  all  of  said  properties, 
real  and  personal,  hereinbefore  set  forth  and 
described,  to  be  sold  and  applied  in  the  man- 
ner aforesaid."  On  March  20,  1916,  defend- 
ant Samuel  D.  Prather  perfected  an  appeal 
from  this  Judgment,  and,  desiring  to  stay  ex- 
ecution thereof,  presented  and  filed  a  duly 
executed  undertaking,  the  sole  condition  of 
which  was  that  during  his  possession  of  the 
real  estate  descrU>ed  in  the  decree  he  would 
protect  It  from  waste.  Thereupon  the  court, 
on  June  1, 1916,  made  an  order  that  execution 
of  the  Judgment  from  which  the  appeal  was 
prosecuted  be  stayed  pending  a  determina- 
tion thereof.  From  the  order  so  made  plain- 
tiff has  appetdeA,  his  contention  being  that 
the  Judgment  directs  the  delivery  of  posses- 
sion of  real  property  as  to  which  defendant 
was  not,  under  the  provisions  of  section  945 
of  the  Code  of  CMl  Procedure,  entitled  to  a 
stay  of  execution,  save  and  except  upon  filing 
an  undertaking  to  the  effect  that  he  would, 
If  the  Judgment  was  affirmed  or  the  appeal 
dismissed,  pay  the  value  of  the  use  and  oc- 
cupation of  the  property  during  the  posses- 
sion thereof  and  until  delivery  of  the  same 
pursnant  to  the  judgment. 

Tbe  Judgment  from  which  Samuel  D. 
Prather  prosecuted  his  appeal  was  affirmed 
by  an  opinion  of  this  court  (167  Pac.  534), 
filed  on  August  31,  1917.  Hence,  should  we 
hold  In  accordance  with  appellant's  conten- 
tion that  the  trial  Judgment  should  have  re- 
quired an  undertaking  covering  the  value  of 
the  use  and  occupation  of  tho  property  pend- 
ing the  appeal,  It  would  be  an  idle  act  and 
serve  no  purpose,  since  the  Judgment,  the  stay 
of  execution  of  which  was  sought,  having 
been  affirmed,  there  is  nothing  upon  which 
such  order  for  an  undertaldng,  If  made,  could 
operate.  The  Issue  presented  by  the  appeal 
Is  a  mere  abstract  proposition  of  law,  as  It 
most  be  In  all  such  cases  where  the  court 
refuses  to  require  the  giving  of  the  statutory 
undertaking  to  stay  execution  of  Judgment. 
The  nature  of  the  case  Is  such  Ihat  the  only 
adequate  remedy  of  an  aggrieved  party  Is, 
as  was  said  by  this  court  in  Doudell  v.  Shoo, 
158  Oal.  60,  109  Pac.  615: 

"If  the  judge  of  the  court  below  refuses  to 
perform  his  plain  statutory  duty  in  fliis  respect, 
the  remedy  of  the  appellant  is  to  apply  to  this 
court  for  a  writ  of  mandate  to  compd  him  to 
do  so." 

For  the  reasons  given,  the  appeal  is  dis- 
missed. 

We  concur:  ANGBLLOTTI,  a  J.;  SHAW, 
J.;   SIX>8S,  J. ;  MELVIN,  J. ;  HENSHAW,  J. 
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ATCHISON,  T.  &  8.  F.  BT.  CO.  v.  WEST. 
(Ll  a.  4024.) 

(Supreme  Court  of  California.    Sept  17,  1917.) 

1.  WoEK  AND   Labor   igsslO— Paymknt— Re- 

COVEBT    —    NECESSITT    OF   KBCOBDING    CON- 
TBACI. 

Where   written   contracts,    onder   which   a 

railroad  contractor  did  work,  were  not  record- 
ed, the  road  could  nevertheless  recover  against 
\  the  contractor  for  excessive  payments  over  and 
above  the  contract  price  paid  the  contractor  by 
mistake,  the  contract  price  measuring  the 
amount  the  contractor  was  entitled  to  retain 
notwithstanding  the  law's  declaration,  that  for 
nonrecordation  such  a  contract  is  void. 

2.  Payment  «=389(5)— Patment  bt  Mibtakb 
— soffioiency  of  evidence. 

In  a  railroad's  action  against  its  contractor 
for  work  on  its  right  of  way  to  recover  exces- 
sive payments  made  by  mistake,  evidence  heid 
sufficient  to  show  mistake. 

3.  CoNTRAOTS  ®=»28!J— Decision  of  Umpimd— 

F&ATTD. 

Where,  by  the  contract  between  a  railroad 
and  one  doing  work  for  it,  the  action  of  the 
road's  chief  engineer  in  approving  vouchers  in 
payment  for  work  done  was  final  and  conclu- 
sive upon  the  parties,  the  binding  effect  of  his 
decision  was  vitiated  by  fraud  of  the  grand 
division  enginetr  and  of  the  voucher  clerk,  in- 
ducing mistake  by  the  chief  engineer. 

Department  2.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Benjamin  P. 
Bledsoe,  Judge. 

Action  by  the  Atchison.  Tc^wka  &  Santa 
P6  Railway  Con4)aiiy,  a  corporation,  against 
George  W.  West  From  a  Judgment  for  plain- 
tiff and  an  order  refusing  motion  toe  new 
trial,  defendant  appeals.  Judgment  and  or- 
der aitlrmed. 

Anderson  &  Anderson,  of  Los  Angeles,  and 
Chas.  L.  Allison,  of  San  Bernardino,  for  ap- 
pellant. B.  W.  Camp,  U.  T.  Clotfelter,  M.  W. 
Reed,  and  A.  B.  Van  Cott,  all  of  Los  Angeles, 
and  Leonard  &  Snrr,  of  San  Bernardino,  for 
respondent 

EHNSHAW,  J.  Plaintiff  charged  that  it 
entered  Into  a  contract  with  defendant  for 
the  dolnir  of  certain  work  on  Its  railroad 
right  of  way.  This  work.  In  general  terms, 
was  to  widen  cuts  and  fills.  The  doing  of  it 
necessitated  upon  the  part  of  the  contractor 
the  movement  of  materials  of  different  char- 
acter— earth,  cemented  material,  and  solid 
rock.  These  materials  were  measured  by  the 
cuMc  yard.  The  contractor  was  to  receive 
different  prices  for  the  handling  of  the  dif- 
ferent materials.  Thus  the  softer  earth  of 
the  embankment  was  to  be  paid  for  at  20 
cents,  and  the  hardpan  of  the  embankment  at 
32  cents  per  cubic  yard.  "Extra  cement  ma- 
terial" was  to  be  paid  for  at  62  cents  per  cu- 
bic yard.  Solid  rock  was  to  be  paid  for  at 
76  cents  per  cubic  yard.  In  different  causes 
of  action  plaintiff  charged  overpayments  to 
Its  contractor  on  account  of  the  work  which 
he  had  performed.  In  s<xne  of  these  causes 
of  action  the  diarge  of  overpayment  was  j 
based  upon  mutual  mistake;   In  others  upon 


fraud  perpetrated  upon  plaintiff  by  the  de- 
fendant and  by  the  engineer  employed  by 
plaintiff  to  make  estimates  of  the  amount  and 
character  of  the  work  done  by  defendant 
The  total  amount  thus  overpaid  defendant 
by  plaintiff  was  alleged  to  be  $22,797.  T^e 
cause  was  tried  before  a  Jury  which  returned 
Its  verdict  in  favor  of  the  plaintiff  in  the 
sum  of  $10,000.  On  this  verdict  judgment 
was  entered  In  favor  of  plaintiff,  and  from 
that  Judgment  and  from  die  order  of  the 
court  refusing  to  grant  his  motion  for  a  new 
trial  defendant  appeals. 

Broadly  speaking,  the  evidenoe  of  plaintiff 
established  its  system  of  work  and  payments 
therefor.  The  plaintiff  employed  division  en- 
gineers, and  in  the  division  of  one  of  them. 
Bradley,  the  work  here  in  question  was  per- 
formed. This  dlTlBlon  engineer  (and  others) 
reported  to  Mr.  Arey,  engineer  of  grand  divi- 
sion, who,  to  turn,  reported  to  Mr.  Phillips, 
chief  engineer.  It  was  the  duty  of  the  divi- 
sion engineer,  Mr.  Bradley,  to  forward  to  Mr. 
Arey  at  the  end  of  each  month  a  statement  of 
the  amount  and  character  of  the  work  per- 
formed.  If  Mr.  Arey  was  dlssatlsfled  with 
this  report  in  any  particular  and  saw  fit  to 
revise  or  diange  It  to  any  material  respect 
it  became  his  duty  to  advise  the  chief  engi- 
neer, Mr.  Phillips,  of  this  difference  of  view 
between  himself  and  his  division  engineer. 
Differences  did  arise  between  Mr.  Bradley 
and  Mr.  Arey.  These  differences  resulted  ia 
changes  made  to  Mr.  Bradley's  estimates  of 
the  character  of  the  material  moved,  with 
the  result  generally  speaktog,  that  Mr.  Arey 
decreased  the  numher  of  cuUc  yards  of  the 
earthy  material  which  was  to  be  paid  for  at 
20  cents  per  cubic  yard,  and  largely  increased 
the  estimates  of  rock,  cemented  material,  and 
hardpan.  Mr.  Arey  was  the  brother-to-law  of 
the  contractor,  defendant  West,  and  they 
were  in  communication  with  eadi  other  upon 
the  subject  of  this  work.  Mr.  Arey  did  not 
adopt  the  uniform  and  required  practice  of 
consulting  with  his  chief  engineer,  Mr.  Phil- 
lips, over  these  differences  between  himself 
and  Mr.  Bradley,  but  forwarded  his  estimates 
to  the  voucher  derk,  who  through  fraudulent 
collusion  or  throu^  gross  mistake  himself 
did  not  call  the  chief  engineer's  attention  to 
any  differences  or  discrepancies,  but  present- 
ed to  the  form  of  regular  vouchers  Mr.  Arey's 
estimates  thus  made,  for  the  chief  engtoeer's 
approval.  Thus  they  were  approved.  The 
further  evidence  of  the  platotlff  went  to  es- 
tablish, and  to  the  satisfaction  of  the  Jury 
did  establish,  idatotiff's  contention  and  Mr. 
Bradley's  estimates  as  to  the  character  of  the 
material  moved  by  the  contractor. 

[1]  We  have,  for  tlie  purposes  of  the  legal 
considerations,  thus  sufficiently  outltoed  the 
nature  of  flie  evidence.  Appellant's  first  otm- 
tentlon  Is  that  as  the  written  contracts  under 
which  he  did  the  work  were  not  recorded, 
they  were  void  to  law  and  cannot  be  made 
the  basis  of  any  recovery.    This  contention. 
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however,  ia  In  direct  opposition  to  all  ad- 
Judications.  Leldlaw  v.  Marye,  133  Cal.  170, 
65  Pac.  391 ;  SulUvan  v.  Cal.  R.  Oo.,  142  OaL 
201,  75  Pac.  767;  Condon  v.  Donobue,  160 
GaL  748, 118  Pac.  113;  Mannlx  v.  B.  L.,  etc., 
Co.,  166  Cal.  333,  136  Pac.  62.  The  gravamen 
of  this  action  lies  in  the  mistake  whereby  the 
contractor  was  paid  over  and  above  the  con- 
tract price.  It  has  ever  been  held  that  not- 
withstanding the  declaration  of  the  law  that 
for  nonrecordatlon  such  a  contract  is  void,  yet 
the  contract  price  measures  the  contractor's 
right  of  recovery.  Here  we  have  the  reverse 
of  the  proposition.  The  contract  price  equal- 
ly measures  the  amount  which  the  contractor 
is  entitled  to  retain.  Appellant  next  con- 
tends that  the  contracts  were  incomplete,  in- 
choate, and  therefcve  of  no  legal  efficacy. 
The  contracts  are  of  considerable  length.  A 
setting  of  them  forth  would  establish  their 
completeness  and  the  unsoundness  of  appel- 
lant's contention  in  this  regard.  He  signed 
them;  he  did  his  work  under  them;  no  other 
Question  is  presented  save  whether  or  not  he 
was  overpaid  under  the  plain  and  unambigu- 
ous terms  of  the  contract  This  should  suffice 
without  exempllflcation  of  the  contracts  in 
full. 

[2]  Next,  appellant  contends  that  the  evi- 
dence is  insufficient  to  show  any  mistake.  We 
have  sufficiently  outlined  the  character  of 
the  mistake.  Indeed,  it  is  but  kindness  to  call 
it  a  mistake,  since  the  evidence  very  clearly 
establishes  a  fraud  upon  the  part  of  Arey 
and  the  voucher  clerk,  which  fraud,  however, 
was  not  with  sufficient  directness  made 
chargeable  against  the  defendant  Appel- 
lant's argument  in  this  respect  is  that  the 
contracts  made  the  chief  engineer  "the  final 
umpire  in  all  questions  which  may  arise  rel- 
ative to  work  done  under  this  contract." 
Then  follow  aspersions  upon  the  competency 
and  credibility  of  this  chief  engineer,  the 
like  of  which  this  court  regrets  to  say  are  of 
all  too  frequent  occurrence  in  the  briefs  pre- 
sented by  appellant's  counsel.  Thus  it  is  said 
that  the  chief  engineer  "seeks  to  evade  his 
responsibilities  in  the  premises  by  a  claim  of 
gross  carelessness  and  utter  incompetence  on 
his  part — a  claim  fuUy  Justified  in  every  pos- 
sible particular  if  his  testimony  is  worthy  of 
any  credence  whatever  by  any  tribunal  of  or- 
dinary Intelligence."  It  is  then  argued  that 
by  reason  of  this  asserted  incompetency  the 
chief  engineer  delegated  full  authority  to  Mr. 
Arey  to  pass  judgment  upon  these  matters, 
and  that  Mr.  Arey  having  done  so,  his  judg- 
ment is  final.  The  brief  statement  of  facts 
which  we  have  heretofore  made  wholly  dis- 
poses of  such  a  contention. 

L3]  Appellant  complains  of  the  refusal  of 
the  court  to  give  instructions  which  were  to 
the  effect  that  as  under  the  contracts  the 
chief  engineer  of  the  company  was  the  final 
umpire  in  all  questions  which  might  arise 
relative  to  the  work  done,  and  as  be  had  ap- 
proved the  voudiers  in  iMiyment  for  the  work 


done,  his  action  was  final  and  conclusive  up- 
on the  parties.  It  scarcely  needs  tlie  citation 
of  authority  to  support  the  declaration  that 
the  binding  effect  of  such  an  umpire's  deci- 
sion is  wholly  vitiated  by  fraud,  and  that 
while  the  chief  engineer  actually  approved 
these  vouchers  by  mistake,  that  mistalce  was 
Induced  by  the  deliberate  misconduct  amount- 
ing to  fraud  of  the  engineer  Arey  and  the 
voucher  clerk  Graham.  The  instructions 
were  therefore  properly  refused. 

For  these  reasons  the  judgment  and  order 
appealed  from  are  affirmed. 

We  concur:    MBLVIN,  J.;    I/)RIGAN,  J. 


BRATTN  V.  EAHN  et  al.    (8.  F.  8055.) 
(Supreme  Court  of  California.    Sept  18,  1917.) 

1.  Vbnoob  ako  Pcbchaseb  «3>286(7)— Vbn- 
dob's  LiiKN— 'Waives. 

The  bringing  of  an  action  upon  an  obligation 
given  by  the  vendee  for  the  price  of  real  estate 
and  the  recovery  of  a  judgment  and  issuance 
and  levy  of  an  execution  on  the  land  subject  to 
the  vendor's  lien  is  not  a  waiver  or  extinguish- 
ment of  the  lien,  particularly  where  such  land 
has  been  protected  from  ordinary  executions  hy 
a  homestead  declaration. 

2.  Vendor  ano  Pitbchaseb  €=>280(1)— Ven- 
dob's  LiaN—BNFOBOEMENT— Complaint. 

Under  Civ.  Code,  i  304G,  providing  that  one 
who  sells  real  property  has  a  vendor's  lien 
thereon  for  so  much  of  the  price  as  remains 
unpaid  and  unsecured  otherwise  than  by  the  per- 
sonal obligation  of  the  buyer,  where  a  complaint 
in  an  action  to  enforce  a  vendor's  lien  set  forth 
the  fact  that  plaintiff  claimed  the  lien  for  the 
balance  of  the  price  for  which  the  purchaser's 
note  had  been  given,  it  was  sufficient  against  a 
general  demurrer,  though  not  expressly  nlleging 
that  plaintiff  had  or  was  entitled  to  a  lien  "for 
so  much  of  the  price  as  remains  unpaid  and 
unsecured  otherwise  tiian  by  the  personal  obli- 
gation of  the  buyer." 

3.  Vendoe  and  Puechabbb  «=>266(1)— Ven- 
dob's  Lien— Waives. 

To  constitnte  a  waiver  of  a  vendor's  Hen, 
there  must  be  some  act  or  omission  on  the  part 
of  the  vendor  inconsistent  with  his  assertioq  of 
the  lien  and  evincing  his  intention  to  waive  it 
and  such  as  would  render  it  inequitable  to  there- 
after attempt  to  assert  the  lien. 

4.  Vendob  and  Puechaseb  <&=»285(2)— Vbn- 
dob's  Lien— Enforcement— Judgment. 

A  judgment  in  an  action  to  enforce  a  ven- 
dor's lien  was  not  defective  because  it  did  not 
provide  for  the  procedure  or  for  redemption  upon 
foreclosure  of  the  lien;  as  the  Code  pro^ades 
the  procedure  and  its  sections  are  to  be  read 
into  the  judgment 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County ;  Wm.  H.  Waste,  Judge. 

Action  by  William  Braun  against  Emllle 
Kahn  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

W.  H.  Morrissey,  of  San  Francisco,  for  ap- 
pellants. Walter  B.  Dunn,  of  Oakland,  for 
respondent 

SHAW,  J.  The  appeal  is  from  a  judgment 
declaring  and  enforcing  a  vendor's  lien  in 
favor  of  the  plaintiff  upon  certain  property 
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Bold  by  the  plal&tlff  to  tibe  defendant  EmJlie 
Kahn. 

The  appeal  was  taken  to  the  District  Court 
of  Appeal,  and  In  that  court  In  due  time  the 
Judgment  was  affirmed  upon  an  opinion  pre- 
pared by  Mr.  Justice  Richards. 

The  petition  for  a  rehearing  was  granted, 
not  80  much  from  dissatisfaction  with  that 
opinion,  as  from  the  fact  that  the  appeal  had 
been  taken  to  the  wrong  court,  and  the  Dis- 
trict Court  was  without  Jurisdiction,  and  the 
further  fact  that  our  own  decisions  regard- 
ing the  essentials  of  a  waiver  of  a  vendor's 
lien  were  in  considerable  confusion,  and  it 
was  thought  best  that  a  decision  be  made  by 
this  court 

[1]  The  proposition  that  the  bringing  of  an 
action  upon  an  obligation  given  by  the  ven- 
dee for  the  purchase  money  of  real  estate,  and 
the  recovery  of  a  Judgment  thereon  for  such 
purchase  money,  does  not  extinguish  the  ven- 
dor's lien,  is  established  throughout  the  coun- 
try with  practical  unanimity.  In  addition  to 
the  authorities  cited  In  the  opinion  of  Justice 
Richards,  we  cite  the  following:  39  Cyc 
1841;  29  Am.  &  Hng.  EJncy.  of  law,  753,  768 ; 
2  Sugden  on  Vendors,  bott<nn  page  679;  2 
Warvelle  on  Vendors,  8  701;  2  Jones  on 
Liens,  I  1076;  Richardson  v.  Green,  46  Ark. 
271;  Tetter  v.  Fltts,  113  Ind.  34,  14  N.  B. 
707.  The  rule  being,  as  stated  in  the  opinion 
of  the  District  Court,  that  the  vendor's  lien 
is  not  waived  by  a  Judgment  unless  the  ven- 
dor has  exhausted  his  remedy  by  execution 
upon  the  property,  it  follows  that  the  mere 
issuance  and  levy  of  an  execution  on  the  land 
subject  to  the  vendor's  Hen,  particularly 
where  such  land  has  been  protected  from  or- 
dinary executions  by  a  homestead  declara- 
tion, does  not  amount  to  a  waiver  of  the  ven- 
dor's lien. 

[2-4]  We  are  satisfied  with  the  discussion 
of  the  case  in  the  opinion  of  the  District 
Court,  and  hereby  adopt  the  same  as  the 
opinion  of  this  court    It  reads  as  follows: 

"Concerning  the  facts  of  the  case  there  is  no 
material  dispute.  In  August,  1912,  the  defend- 
ant Limilie  Kahn  purchased  from  the  plaintiff 
the  premises  in  question  together  with  certain 
buildme  materials  stored  thereon,  for  the  lump 
•nm  of  ?3,450,  paying  the  sum  of  $3,000  in 
cash,  and  givine  the  plaintiff  her  promissory 
note  for  the  balance  of  the  purchase  price  of 
■aid  property  in  the  sum  of  $450,  payable  six 
months  after  date.  On  January  3,  1914,  Kmilie 
Kahn  married  Hugo  Sander,  and  on  the  same 
day  made  and  executed  a  declaration  of  home- 
stead in  her  new  name  upon  the  property,  which 
was  duly  recorded  on  January  5,  1914.  The 
declaration  of  homestead  as  thus  made  and  re- 
corded did  not  disclose  the  name  under  which 
she  had  acquired  the  property.  On  December 
17,  1914,  the  note  still  remaming  unpaid,  the 
plaintiff  brought  suit  upon  it  without  alleging 
or  proving  the  existence  of  his  vendor's  lieu,  and 

Sresently  took  a  default  judgment  against  the 
efendant  therein  (Emilie  Kahn),  upon  which 
Judgment  he  had  issued  and  cauMid  to  be  levied 
an  execution  upon  the  property  sold  by  him  to 
her,  but  took  no  further  action  looking  to  a 
sale  of  the  property  upon  such  execution.  On 
February  24,  1916,  the  plaintiff  commenced  the 
present  action,  setting  forth  in  his  complaint  the 
previous  judgment,  and   alleging   the  same   to 


have  been  recovered  upon  the  note  which  had 
been  taken  for  the  unpaid  portion  of  the  pur- 
chase price  of  the  property,  daiming  a  vendor's 
lien  theremi,  and  praying  for  a  recovery  upon 
said  judgment  and  for  a  sale  of  the  property 
to  satisfy  such  lien.    The  defendants  demurred 
to  the  complaint  generally,  and  also  moved  for 
judgment  on  the  pleadings  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
.  constitute  a  cause  of  action,  and  also  upon  the 
^und  that  the  plaintiff  had  waived  his  vendor's 
lien  by  his  failure  to  claim  the  same  in  his  previ- 
'  ous  suit    Tie  donurrer  was  overruled,  and  the 
.  motion  denied,   whereupon   the  defendants  an- 
swered, denying  the  existence  of  the  vendor's 
lien,  and  also  averring  that  the  note  had  been 
given  for  the  building  materials  which  had  gone 
with  the  sale  of  the  real  property,  and  not  for 
any  portion  of  the  latter's  purchase  price.     Up- 
on the  issues  thus  framed  a  jury  found  a  vo^ 
!  diet  in  plaintiff's  favor  as  to  the  existence  of  the 
I  debt,  which  verdict  the  court  adopted,  and  for- 
'  ther  decreed  that  a  vendor's  lien  still  existed  in 
plaintiff's  favor,  and  for  the  foreclosure  of  which 
It  was  directed  that  an  execution  issue  and  the 
property  be  sold.    It  is  from  this  judgment  that 
,  the  appellants  prosecute  this  appMl. 

"The  first  contention  of  the  appellants  is  that 
,  their  demurrer  to  the  plaintiff's  complaint  should 
',  have  been  sustained  and  their  motion  for  judg- 
ment on  the  pleadings  granted,  upon  the  ground 
that  the  complaint  failed  to  state  a  cause  of  ac- 
tion for  the  assertion  and  foreclosure  of  a  ven- 
dor's lien  for  the  reason  that  the  complaint  con- 
tained no  express  allegaticm  that  the  plaintiff 
had  or  was  entitled  to  a  vendor's  lien  'for  so 
much  of  the  price  as  remains  unpaid  and  unse- 
cured otherwise  than  by  the  personal  obligation 
of  the  buyer.'  The  appellants  insist  that  the 
above-quoted  words  from  section  3046  of  the 
Civil  Code  should  have  been  embodied  in  the 
complaint  in  order  to  state  a  cause  of  action. 
But  an  Inspection  of  the  complaint  shows  that 
it  does  set  forth  the  fact  that  the  plaintiff  claims 
his  vendor's  lien  for  the  balance  of  the  purchase 
price  of  the  proi)erty  for  Which  the  defendant 
Emilie  Kahn's  personal  note  had  been  given,  and 
we  think  these  averments  render  the  complaint 
sufficient  as  against  a  general  demurrer. 

"The  appellants  urge   the  further  ground  of 
?rror  on  ue  part  of  the  court  in  overruling  their 
demurrer  and  denying  their  motion   for   judg- 
ment on  the  pleadmgs  and  rendering  judgment 
on  the  trial  for  the  affixation  and  foredosore 
of  the  lien,  that  the  complaint  not  only  shows 
upon  its  face,  but  the  facts  adduced  at  the  trial 
i  prove,  that  the  plaintiff  had  waived  his  vendor's 
'  lien  by  bringinK  a  personal  action  and  obtain- 
ing a  personal  judgment  on  the  promissory  note 
and  by  the  issuance  and  levy  of  an  execution 
thereon.    This  presents  the  only  material  qnes- 
'  don  involved  in  the  case. 

,     "In  support  of  tliis  contention  the  appellants 
earnestly  insist  that,  the  plaintiff  having  chosen 
to  take  a  personal  judgment  against  the  defend- 
'  ant   Emilie   Kahn   which  would   operate   as   a 
judgment  lien  upon  all  her  property,  and  hav- 
'  mg  caused  to  be  issued  thereon  an  execution, 
I  wUch  has  been  levied  upon  the  particular  prop- 
'  erty   in   question,   he   has   thereby   waived   his 
vendor's  lien.    In  support  of  this  contention  the 
I  appellants  cite  the  case  of  Fitzell  v.  I^eaky,  72 
Cal.  478-483,  14  Pac.  198,  as  subsequently  ap- 
'  proved  in  the  case  of  Longmaid  v.  Coulter.  123 
Cal.  209,  56  Pac.  791.    An  examination  of  those 
cases,  however,  discloses  that  they  do  not  ao  to 
the  extent  which  the  appellant  claims  for  them, 
and  that  they  are  not  otherwise  sufficiently  au- 
thoritative to  form  precedents  for  the  principle 
for  which  the  appellants  contend.    The  case  of 
,  Fitzell  V.  Leaky  was  not  an  action  to  establish 
I  or  foreclose  a  vendor's  lien :    and,  as  shown  by 
I  the  opinion  of  the  court  it  is  very  questionable 
'  whether  there  was  any  such  thing  as  a  vendor's 
lien  involved  in  the  controversy  in  that  case; 
.  but  in  any  event  the  language  used  therein  upon 
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which  the  appellants  herein  rely  was  pointed 
out  to  be  obiter  dicta  by  the  Sapreme  Court  in 
the  later  case  of  Selna  v.  Selna,  125  Cal.  357, 
58  Pac.  16,  73  Am.  St.  Rep.  47 ;  whiie  aa  to  the 
case  of  Longniaid  t.  0>ulter,  supra,  the  court, 
while  quoting  from  the  case  of  Fitzell  v.  lieekj, 
supra,  the  lanfcuage  upon  which  the  appellant 
herein  relies,  shows  on  the  face  of  the  opinion 
that  the  question  involved  in  this  case  was  not 
before  the  court. 

"In  the  case  of  Selna  y.  Selna,  snpra,  the  ques- 
tion before  the  court  was  as  to  whether  the  nling 
and  allowance  of  a  creditor's  claim  against  the 
estate  of  the  vendee  without  including  the  claim 
or  statement  of  an  existing  vendor's  lien,  which 
creditor's  daim  became  by  its  approval  in  the 
nature  of  a  judgment  against  the  estate  of  the 
decedent  vendee,  was  not  sufficient  in  itself  to 
amount  to  a  waiver  of  the  vendor's  lien.  In  that 
case  the  court,  in  deciding  in  favor  of  the  i>er- 
sistence  of  the  vendor's  hen,  and  in  declaring 
the  ruling  of  the  court  in  Fitzell  v.  Lieaky  to  be 
dicta,  goes  on  to  say:  'It  is  stated  by  the  au- 
thorities that,  if  the  vendor  recover  a  judgment 
at  law  and  has  not  exhausted  bis  remedy  by  ex- 
ecution, he  is  not  i>recluded  thereby  from  pro- 
ceeding to  enforce  his  equitable  lien  for  the  pur- 
chase money' — citing  Walker  v.  Sedgwick,  8  CaL 
398-404,  and  Overton  on  Liens,  691. 

"The  true  doctrine  as  outlined  by  these  au- 
thorities in  this  state,  and  as  fully  sustained  by 
the  great  weight  of  authority  in  other  states, 
would  seem  to  he  that  in  order  to  constitute  a 
waiver  of  a  vendor's  lien  there  must  be  some  act 
or  omission  on  the  part  of  the  vendor  incon- 
sistent with  his  assertion  of  the  Hen  and  evinc- 
ing his  intention  to  waive  it,  and  that  it  must 
be  such  an  act  or  omismon  as  would  render  it 
inequitable  to  thereafter  attempt  to  assert  it; 
and  it  has  accordingly  been  held  quite  uniformly 
that,  in  order  that  a  personal  judgment  obtain- 
ed by  the  vendor  for  the  unpaid  portion  of  the 
purchase  price  of  the  property  may  be  held  to 
operate  as  a  waiver  oi  the  vendor's  lien  there- 
on, it  must  be  affirmatively  shown  by  the  de- 
fendant resisting  the  lien  that  the  vendee  has 
property  to  which  the  lien  of  the  judgment  can 
attach  or  upon  which  the  execution  may  be 
levied  and  which  might  thus  serve  as  security  for 
the  debt.  Zeigler  v.  Valley  Coal  Co..  150  Mich. 
82.  113  N.  ■w:  775,  18  Ann.  Cas.  90;  RoberU 
V.  Bruce,  91  Ky.  379,  15  S.  W.  872 ;  Dowdy  v. 
Blake,  50  Ark.  211,  6  S.  W.  897,  7  Am.  St. 
Rep.  88 ;  Borror  v.  Carrier,  84  Ind.  App.  367, 
73  N.  B.  123. 

"The  contention  of  the  api>ellant  that  the  judg- 
ment is  not  in  proper  form  because  it  does  not 
Srovide  for  the  procedure  for  the  same  and  re- 
emption  of  the  property  upon  foreclosure  of 
the  lien,  is  without  merit.  The  Code  provides 
the  procedure,  and  its  sections  are  to  oe  read 
into  the  judgment." 

Judgment  afBimed. 

We  concur:  ANGBLLOTTI,  C.  J.;  ME}I#- 
VIN,  J.;  HBNSHAW,  J.;  LORIGAN,  J.; 
BIX>SS,  J.;   liAWLOR,  J. 


PARKER  T.  BEACH  et  aL    (L.  A  8864.) 

(Supreme  Court  of  California.     Sept  10,  1017. 
Rehearing  Denied  Oct.  18,  1017.) 

1.  I/naTATiON  or  Actionb  «=>24<4)— LinOTA- 
TIOR8  Applicable— C0NTKACT8  of  Sauc. 
Where  vendors  agreed  in  writing  to  repur- 
chase the  land  conveyed  by  them  if  the  pur- 
chaser became  dissatisSed,  and  the  purchaser, 
after  tendering  a  deed  of  reconveyance,  sued  for 
damages  for  breach  of  the  agreement  to  repur- 
chase   instead    of   suing   for    specific    perform- 


ance, the  action  was  in  assumpsit  and  having 
bcA  brought  in  four  years  was  in  time. 

2.  Vendor  and  Pdbchaseb  ®=984  —  Aobee- 

HENT  TO  REPCBCHASE— GONSIDKKATION. 

Where  vendors  agreed  to  repurchase  if  the 
purchaser  became  dissatisfied  the  amount  paid 
by  the  purchaser  for  the  land  was  a  consid- 
eration for  the  agreement  to  repurchase. 

3.  Vendor  and  Pubchaseb  <8=>84  —  Repub- 
OHASE— Option  s—Kxebcisb— Effect. 

Where  vendors  agreed  to  repurchase  if  the 
purchaser  became  dissatisfied,  the  purchaser's 
notice  to  the  vendors  that  he  elected  to  accept 
the  option  created  at  once  a  bilateral  contract 
relating  back  to  the  time  of  the  original  sale 
and  binding  the  vendors  to  buy  back  the  prop- 
erty. 

4.  VXNDOB  AltD   PuBCBASEB   ®=384  —  AOBEB- 

KENT  TO  Repcbchasb— Want  ob  Faiiajbk 

OF  CON8IDEBATION. 

Where  vendors  agreed  to  repurchase  the 
land  sold  at  the  price  paid  them  if  the  purchaser 
became  dissatisfied,  and  the  purchaser  tendered 
a  deed  reconvoying  all  the  right,  title,  and  in- 
terest in  the  land  which  he  received  from  the 
vendors,  the  vendors  were  in  no  position  to 
claim  that  the  title  waa  not  reasonably  worth 
the  sum  at  which  they  agreed  to  repurchase, 
because  the  title  was  void  and  based  on  an  en- 
try canceled  by  the  government  subsequent  to 
the  tender,  as  the  contract  in  effect  operated 
as  an  agreement  founded  upon  an  adequate  con- 
sideration to  guarantee  the  title. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Comity;  W.  M.  Conley, 
Judge. 

Action  by  R.  J.  Parker  against  Thomas 
Beach  and  another.  B^om  a  judgment  for 
plaintiff  and  orders  denying  motions  for  a 
nonsuit  and  a  new  trial,  defendants  appeaL 
Aftirmed. 

Flint,  Gray  &  Barker,  Gray,  Barker  ft 
Bowen,  and  Wm.  A.  Bowen,  all  of  Los  An- 
geles, for  appellants.  Hunsaker  &  Brltt,  of 
Los  Angeles,  for  respondent 

LAWLOB^  J.  The  appellants  were  part- 
ners in  the  real  estate  business,  conducting  it 
under  the  firm  name  of  Beach  &  Dool.  They 
dealt  in  government  lands  In  Imperial  val- 
ley, Cal.  On  July  9,  1008,  In  consideration 
of  the  sum  of  $4,000,  they  contracted  to  sell 
plaintiff  334.72  acres  of  desert  land  upon 
which  one  William  De  Legro  had  made  en- 
try on  June  3,  1908,  and,  as  part  of  the  trans- 
action and  in  order  to  close  the  deal,  entered 
into  a  written  contract  with  him.  That  con- 
tract, with  the  pertinent  prorisions  italicized, 
reads  in  part  as  follows: 

"Whereas,  Thomas  Beach  and  Edward  Dool, 
a  partnership,  •  •  •  are  agents  for  William 
De  Legro  in  the  selling  of  certain  government 
lands  ui  Imperial  Valley:  and  •  •  •  are 
desirous  of  selling  to  R.  J.  Parker  the  property 
belonging  to  taid  WHUam  De  Legro  [describing 
it];  *  *  *  and  whereas,  as  a  consideration 
for  buying  said  property  through  the  said  agency 
of  Beach  &  Dool,  said  Thomas  Beach  and  Ed- 
ward Dool,  as  an  inducement  to  said  R.  J. 
Parker  to  buy  said  property,  have  agreed  with 
said  U.  J.  Parker  that  should  he  be  dissatisfies 
icith  the  purchase  of  the  above  described  prop- 
erty, they  vnU  Buy  iaok  the  game  for  four 
thousand  (S4,000)  dollars  at  any  timo  between 
February  1,  1909,  and  April  lit  of  the  same 
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year;  together  with  seven  per  cent  (71%)  inter- 
est on  said  amount,  including  the  cost  of  im- 
provements placed  on  said  property  by  the  sanc- 
tion of  Beach  &  Dool:  Now  therefore  •  •  • 
said  parties  of  the  second  part  [the  appellants], 
for  and  In  consideration  of  the  aforesaid  under- 
standing and  agreement,  agree  with  said  party 
of  tho  first  part  [the  plaintiff!  that  if  [he]  U 
dU$ati»fied  tcith  said  property,  *  *  *  or 
does  not  oare  to  retain  tne  ownership  of  the 
same,  that  they  and  each  of  them  will  purchase 
said  property  of  the  said  party  of  the  nrst  part 
any  time  between  the  first  of  February,  1909, 
and  April  Ist  of  the  same  year,  and  will  pay 

S;>laintiS]  the  sum  of  four  thousand  ($4,000) 
ollars,  together  with  seven  (71%)  per  cent,  in- 
terest per  annum  on  said  amount  from  the  date 
of    this    agreement;     [and]    will    further    pay 

*  *     *     any  improvements   placed  upon   said 

i>roperty  hereinbefore  described,  to  which  they 
defendants]  have  given  their  sanction  in  writ- 
ng. 
"•     •     •     Should     •     ♦     •     [plaintiff]  de- 
sire to  avail  himself  of  the  privilege  of  having 

•  •  •  [defendants]  purchase  said  property 
from  him  between  the  dates  hereinbefore  speci- 
fied, he  will  give  [them]  at  least  thirty  (30)  days' 
notice  before  said  time  expires  of  his  intentions 
to  ask  them  to  purchase  said  property. 

"(Dated)  this  9th  day  of  July  190a 

"[Signed]    Thoe.  Beadi. 
"Edward    DooL 
"R.   J.   Parker." 

Plaintiff  paid  appellants  the  $4,000  asked 
for  the  desert  land  entry  in  several  Install- 
ments. On  July  15th  he  received  from  de- 
fendants a  deed  of  an  assignment  duly  exe- 
cuted by  De  Legro  transferring  to  him  all  his 
right,  title,  and  interest  therein.  But  when 
plaintiff,  about  three  days  later,  sought  to 
file  in  the  land  office  the  affidavit  required  by 
federal  law  of  assignees  of  original  entrymen, 
he  was  Informed  that  the  assignment  was  de- 
fective, as  De  Legro  had  filed  the  application 
upon  land  selected  by  the  state  as  school 
land.  An  order  to  show  cause  why  the  en- 
try should  not  be  canceled  was  served  on  De 
Legro  on  July  2l8t.  And  appellants,  on  No- 
vember 12,  1908,  at  plaintiff's  suggestion,  re- 
turned the  check,  amounting  to  ?490,  which 
he  had  given  them  in  making  the  last  pay- 
ment on  the  purchase  price  of  the  land.  With 
the  dieck  defendant  Dool,  one  of  the  part- 
ners, sent  a  letter  explaining: 

"We  never  felt  like  depositing  It  after  we 
found  the  condition  the  fiUng  was  in  on  the  land. 
I  haven't  had  any  talk  with  our  attorneys  re- 
gaidiug  the  condition  of  the  case,  but  ^Ir. 
Beach  saw  Mr.  Bowen  a  few  days  ago,  and  he 
said  he  thought  you  would  get  the  land  all 
right,  and  if  any  lawyers  in  the  city  can  get  it, 
I  think  they  are  the  ones." 

But  on  February  20,  1909,  plaintiff  served 
notice  on  appellants,  stating  that  he  was  dis- 
satisfled  with  the  purchase  of  the  property, 
and.  In  pursuance  of  the  terms  of  their  con- 
tract, desired  them  to  buy  It  back  for  the  sum 
agreed  upon,  less  credit  for  the  ?490  which 
had  been  returned.  At  the  same  time  plain- 
tiff tendered  appellants  a  grant,  bargain,  and 
sale  deed,  describing  the  property  received 
from  De  Legro.  Defendants  refused  to  per- 
form the  agreement,  or  to  refund  any  fur- 
ther part  of  the  purchase  price.  It  was  not 
until  October  7,  1909,  that  the  entry  original- 
ly mad^  by  De  Legro  waa  actually  canceled. 


On  June  7,  1912,  plaintiff,  renewing  the  ten- 
der of  said  grant  deed,  commenced  this  action 
for  damages  arising  out  of  the  breach  of  the 
contract.  Judgment  was  recovered  for  ^- 
880.94  and  costs.  Defendants  appeal  there- 
from, and  also  from  the  orders  denying  their 
motions  for  nonsuit  and  a  new  trlaL 

Appellants  do  not  dispute  the  sale  of  the 
land  to  the  plaintiff,  the  making  of  the  con- 
tract here  sued  upon,  their  receipt  of  $4.<X)0 
in  payment  of  the  purchase  price,  or  the  to- 
tal failure  of  the  title.  It  is  not  in  fact  of 
any  apparent  concern  to  them  that  they  took 
plaintiff's  money,  and  that  he  received  noth- 
ing of  value  in  return.  Yet  they  contend, 
with  much  Tehemence  of  assertion  extending 
throughout  lengthy  briefs,  that  they  are  not 
as  matter  of  law  liable  for  the  damage  caus- 
ed him,  nor  in  any  wise  bound  to  blm  under 
the  contract.  Their  argument  may  be  fairly 
epitomized  as  follows:  The  contract  made 
with  plaintiff  is  a  unilateral  agreement  mere- 
ly giving  him  an  option  to  require  defendants 
to  buy  land.  The  consideration  named  is 
solely  for  that  purpose  and  for  no  other. 
Plaintiff,  therefore,  in  consideration  of  hav- 
ing bought  De  Legro's  land  through  them,  re- 
ceived but  their  promise  to  enter  into  a  sec- 
ond mutual  agreement  with  him  for  the  sale 
and  purchase  of  a  designated  tract  of  land. 
This  second  obligation,  which  arose  out  of 
the  exercise  of  the  option  by  plaintiff,  is  not 
enforceable,  in  that  it  lacks  mutuality.  As 
shown  by  the  facts,  to  enforce  it  would  re- 
quire defendants  to  forfeit  to  plaintiff  nearly 
$5,000  for  something  he  does  not  own.  In 
other  words,  the  agreement  lacks  considera- 
tion, for  in  return  for  the  "appropriation"  of 
defendants'  money  plaintiff  offers  merely  a 
deed  which  admittedly  conveys  no  title  at  all. 
This  is  equivalent  to  giving  nothing.  "The 
plain  language  of  this  contract  directly  op- 
poses the  idea  of  such  a  penalty."  But  if  the 
agreement  was  enforceable  it  would  avail 
plaintiff  nothing,  inasmuch  as  the  law  im- 
plies a  warranty  of  title  in  every  executory 
contract  for  the  sale  of  land,  and  plaintiff, 
not  having  a  title  to  convey,  would  not  be  en- 
titled to  retain  such  moneys  as  he  might  re- 
ceive therefor.  Even  assuming  that  the  de- 
fective claim  to  the  property  held  by  plaintiff 
constitutes  a  legal  consideration,  specific  per- 
formance of  defendants'  agreement  to  pay 
him  |4,<X)0  and  interest  therefor  cannot  be 
enforced  for  the  reason  that  such  a  consider- 
ation is  grossly  unjust,  unreasonable,  and  in- 
adequate. Nor  can  plaintiff  give  to  the  buy- 
ers a  title  free  from  reasonable  doubt.  "He 
must  show  an  equitable,  fair,  mutual,  and 
consclonable  bargain  founded  upon  an  ade- 
quate consideration,"  and  is  unable  to  do  so. 
Also  the  exercise  of  the  option  by  plaintiff  iii 
based  upon  the  performance  by  him  of  cer- 
tain expressed  conditions  precedent,  namely, 
"should  he  be  dissatisfied  with  the  purchase 
of  the  •  ♦  •  property,"  or  "dissatisfied 
with  said  property,"  or  "does  not  care  to  re- 
tain the  ownership  of  the  aame."    Xbese  con- 
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ditions  must  be  int«i>reted  In  tbe  sense  of  le- 
tening  to  "the  practical,  business  and  finan- 
cial aspect  of  the  trade,  and  not  to  its  legal 
aspect."  Particularly,  it  is  to  be  noted  that 
nothing  is  said  about  title.  Hence,  to  sub- 
stantially perform  the  conditions  precedent  it 
Is  essential  that  plaintiff  first  obtain  the  prop- 
erty, for  what  man  can  be  dissatisfied  with 
the  purchase  of,  or  decide  not  to  retain  the 
ownership  of,  what  he  has  never  received? 
Again,  the  contract  provides  that  plaintiff 
give  to  defendants  "at  least  thirty  days  no- 
tice" before  April  1st  of  his  Intention  to  ex- 
ercise the  option  to  have  defendants  repur- 
diase  the  property.  Instead  he  gave  notice 
40  days  before  that  time,  and  asked  for 
Immediate  payment.  Finally,  as  he  has  de- 
layed bringing  this  action  more  than  three 
years  after  the  alleged  expressed  and  positive 
repudiation  of  the  contract,  his  claim  Is  bar- 
red by  inexcusable  laches.  Jj'rom  all  this  it 
must  follow,  so  defendants  argue,  that  plain- 
tiff cannot  hold  them  to  their  agreement 

[1-4]  We  have  thus  given  at  some  length 
the  ingenious  arguinents  advanced  by  appel- 
lants. Manifestly,  plaintlfTs  action  is  not 
founded  in  equity  for  specific  performance, 
but  in  assumpsit  for  damages  for  breach  of  a 
written  contract  His  action  brought  within 
four  years  was  in  time.  The  $4,000  he  paid 
defendants  was  as  much  consideration  for 
their  agreement  to  repturchase  the  property 
they  had  sold  him  as  for  the  receipt  of  the 
assignment  of  tbe  entry  made  by  De  Legro. 
The  notice  given  defendants  that  he  had 
elected  to  accept  the  option  created  at  once  a 
bilateral  contract,  relating  back  to  the  time 
of  the  original  sale,  binding  them  to  bify  back 
of  him  on  or  before  April  1st  for  the  simi 
spedfled  the  "property,"  which  they  had  sold 
bim.  See  Schulte  v.  Boulevard  Gardens  Land 
Co.,  164  Cal.  467,  129  Pac.  682,  44  U  R.  A. 
(N.  S.)  156,  Ann.  Cas.  1914B,  1013.  It  was 
precisely  of  such  property  that  plaintiff,  in 
the  i)erformance  of  his  obligation  to  convey 
back  what  he  had  originally  purchased,  ten- 
dered a  deed.  That  the  title  was  thereafter 
declared  void,  and  the  entry  canceled  by  tbe 
government  cannot  alter  the  situation.  Plain- 
tiff's contract  in  no  wise  provides  that  be 
should  perfect  the  title  before  defendants 
could  be  required  to  repurchase  It.  At  the 
time  of  the  tender,  however,  plaintiff  still 
owned  all  the  right  title,  and  interest  in  tbe 
desert  land  entry  made  by  De  Legro  which 
be  had  received  through  the  agency  of  the 
defendants.  His  deed  to  them  was  sufficient 
to  reconvey  such  interest.  Indeed,  it  might 
be  held  that  as  the  contract  refers  to  this 
property  as  '"belonging  to"  De  Legro,  the 
truth  ot  the  recital  must  be  deemed  conclu- 
sive between  the  parties  hereto.  But  Irre- 
spective of  this  the  claim,  such  as  It  was, 
constituted  salable  property.  It  was  conceiv- 
ably of  some  value.  And  defendants,  having 
In  the  deal  culminating  in  the  option  con- 
tract, sold  it  to  plaintiff  for  $4,000,  are  now 


in  no  position  to  contend,  in  defense  of  their 
failure  to  perform  their  agreement  to  repur- 
chase it,  that  it  is  not  reasonably  worth  that 
sum.  Even  if  the  property  Is  not  worth  the 
amotmt  of  the  purchase  price,  the  dear  im- 
port of  defendants'  agreement  Is  that  they 
undertook  to  save  plaintiff  entirely  harmless 
from  any  loss.  To  that  end  they  agreed  to 
repurchase  the  "property"  they  had  sold  him 
at  the  purchase  price  agreed,  together  with 
Interest  thereon  in  the  event  he  did  not  care, 
for  any  reason,  to  retain  its  ownership,  or 
should  become  dissatisfied  with  it  The  con- 
tract in  effect  operates  as  an  agreement 
founded  upon  an  adequate  consideration,  to 
guarantee  plaintiff's  title,  notwithstanding  he 
may  have  made  an  attempt,  upon  their  sug- 
gestion, prior  to  the  sale,  to  examine  the  rec- 
ord thereof.  This  is  obviously  tbe  legal  ef- 
fect which  the  parties  contemplated.  Any 
other  conclusion  would  manifestly  work  an 
injustice  upon  plaintiff  and  render  the  ex- 
press terms  of  the  contract  niigatory;  The 
contentions  of  appellants  are  without  merit 
Judgment  and  orders  afilrmed. 

We  concur:    SHAW,  J. ;  SLOSS,  J. 


Ex  parte  MATHEWS.    (Cr.  1097.) 

(Supreme  Court  of  California.     Sept  17,  1917. 

Rehearing  Denied  Oct  16,  1917.) 

1.  Habeas  CosPirs  «=s>99(6)  —  Custody  of 

CHIIJ)— MOTHKB. 

The  fact  that  the  affections  of  a  minor  child 
have  become  fixed  on  those  having  his  custody 
SO  that  he  regards  them  as  his  parents  and  hia 
mother  as  a  stranger,  and  that  it  is  to  his 
best  interest  to  remain  with  them,  will  not 
deprive  her  of  the  right  to  his  custody,  unless 
she  has  abandoned  it  or  is  found  incompetent 
to  perform  the  duties  of  guardianship. 

2.  Habeas  Cobpub  4=»99(1)  —  Cubtodt  or 
Child— Statxitb. 

In  the  absence  of  any  guardianship  for  a 
minor  son,  the  mother,  as  the  only  parent  making 
any  claim.  Is  entitled,  under  Civ.  Code,  §  197,  to 
bis  custody. 

3.  Habeas  Corpus  «=>99(1)  —  Cuotodt  or 
Child — Pabent.   * 

Where  the  court  decided  in  a  guardianship 
proceeding  in  favor  of  the  mother's  right  to  the 
custody  of  her  minor  child,  she  was  entitled  to 
a  writ  of  habeas  corpus  to  recover  its  custody. 

In  Bank.  In  the  matter  of  the  application 
of  Annie  Mathews,  4m  behalf  of  Gerald  Math- 
ews, a  minor,  for  a  writ  of  habeas  corpus  to 
determine  the  right  to  the  minor's  custody. 
Ordered  that  the  minor  be  delivered  into  the 
custody  of  the  petitioner. 

See,  also,  169  Cal.  26,  145  Pac.  503;  164 
Pac.  8. 

James  L.  Nagle  and  Olln  Ia  Berry,  both  of 
San  Francisco,  for  petitioner.  W.  B.  Rine- 
hart,  of  Oakland,  for  respondents. 

SLOSS,  J.  This  Is  a  writ  of  habeas  corpus 
to  determine  the  right  to  the  custody  of  the 
person  of  Gerald  Mathews,  tbe  minor  son  of 
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Annie  Sfatbews,  the  petitioner  for  the  writ. 
The  boy  is  now  in  the  custody  of  Warren  A, 
Ronse  and  Carrie  EX  Rouse,  his  wife,  and  has 
been  living  with  them  during  nearly  the 
whole  of  his  life.  The  contest  over  his  cus- 
tody has  twice  been  before  this  court  in  an- 
other form. 

Some  years  ago  Warren  A.  Rouse  filed  an 
application  in  the  superior  court  of  Alameda 
county  praying  to  be  appointed  guardian  of 
the  person  and  estate  of  said  minor.  The 
mother,  Annie  Mathews,  opposed  this  appli- 
cation, and  the  court,  after  a  hearing,  made 
Its  order  appointing  Rouse  guardian.  Upon 
the  mother's  appeal,  this  court  held  that  the 
parent,  unless  found  incompetent,  was  enti- 
tled to  the  guardianship  of  her  child,  and 
that  the  evidence  was  not  sufficient  to  sup- 
port the  finding  that  Mrs.  Mathews  was  In- 
competent. The  order  of  appointment  was 
accordingly  reversed.  Guardianship  of  Math- 
ews, 168  Cal.  26,  146  Pac.  603. 

The  matter  went  back  for  a  second  trial, 
which  resulted  in  an  order  denying  the  appli- 
cation of  Mr.  Rouse  for  letters  of  guardian- 
ship. From  this  order  Rouse  appealed. 
While  matters  were  in  this  condition,  the 
mother,  Annie  Mathews,  filed  her  petition  for 
the  issuance  of  the  present  writ.  Upon  the 
return  the  court  concluded  that  a  decision  in 
the  habeas  corpus  proceeding  should  not  be 
made  x>endlng  the  final  determination  of  the 
guardianship  contest,  and  the  matter  was  ac- 
cordingly postponed  to  await  such  determina- 
tion. On  March  22,  1917,  this  court  affirmed 
the  order  of  the  superior  court  denying  let- 
ters of  guardianship  to  Rouse.  Guardianship 
of  Mathews,  164  Pac.  8. 

Thereupon  the  habeas  corpus  proceeding 
was  restored  to  the  calendar.  At  the  hear- 
ing no  new  evidence  was  introduced ;  the 
case  being  submitted  upon  the  record  pre- 
sented on  the  two  appeals  in  the  guardian- 
ship matter. 

[1,2]  Under  the  views  declared  by  this 
court  In  the  two  appeals  to  which  we  have 
referred,  we  think  it  must  now  be  held  that 
the  mother  of  the  child  is  entitled  to  its  cus- 
tody, and  that  her  right  sliould  be  enforced 
in  Oiia  proceeding.  Upon  the  second  trial  the 
superior  court,  after  finding  that  the  mother 
was  not  Incompetent  to  discharge  the  duties 
Of  guardianship,  declared  "that  the  best  in- 
terest of  said  minor  child  in  respect  to  its 
temporal,  mental,  and  moral  welfare  is  that 
said  ctilld  remain  In  the  custody  of  the  peti- 
tioner [Rouse]."  It  found,  furtlier,  that  the  af- 
fections of  the  child  had  bec(»ue  "fixed  to  the 
extent  that  said  minor  child  has  come  to  re- 
gard the  petitioner  and  said  Carrie  B.  Rouse 
as  his  parents,  and  that  said  Annie  Mathews, 
the  respondent,  to  that  extent  Is  practically  a 
stranger  to  him."  But,  as  was  distinctly 
held  on  the  second  appeal,  these  considera- 
tions do  not,  under  our  law,  Justify  a  court 
in  depriving  a  parent  of  the  custody  of  the 
child,  unless  such  parent  has  abandoned  the 
child,  or  la  found  incompetent  to  perform  the 


duties  ot  guardianship.  There  is  no  need  to 
repeat  what  was  said  in  our  former  deci- 
sions. They  determined  definitely  that,  un- 
der the  facts  here  disclosed,  Warren  A. 
Rouse  was  not  entitled  to  letters  of  guard- 
ianship. They  carried  with  them  the  further 
conclusion  that,  if  there  had  been  any  occa- 
sion for  the  mother  to  apply  for  letters  of 
guardianship,  she  would  have  been  entitled 
to  the  Issuance  of  such  letters.  In  the  ab- 
sence of  any  guardianship,  she,  as  the  only 
parent  making  any  claim,  is  entitled  to  the 
custody  of  the  diild.    Civ.  Code,  S  197. 

[3]  But  the  respondent  Rouse  takes  the  po- 
sition t&at  the  court  should  not,  on  habeas 
corpus,  enforce  the  "mere  legal  right"  of  the 
mother,  as  against  the  material  advantage 
and  the  personal  preference  of  the  minor. 
The  late  Chief  Justice  Beatty  took  this  posi- 
tion in  denying  a  similar  application,  saying 
that  he  considered  his  duty  to  be  fulfilled  "by 
seeing  that  the  child  is  freed  from  all  Illegal 
restraint,  and  leaving  her  free  to  go  to  the 
home  of  her  choice."  In  re  Gates,  95  Cal.  461, 
30  Pac.  696.  A  like  ruling  has  been  made  by 
the  District  Court  of  Appeal  for  the  Second 
Appellate  District  In  re  BeU,  28  CaL  App. 
647,  163  Paa  240. 

If  it  be  sound  doctrine  that  a  court  or 
Judge  may,  on  habeas  corpus,  disregard  an 
established  legal  right  which  would  control 
the  Judgment  in  any  other  form  of  proceed- 
ing, we  are  nevertheless  satisfied  that  the 
rule  can  have  no  Just  application  here.  The 
mother  and  Mr.  Rouse  have  for  years  been 
conducting  a  litigation  whose  sole  purpose 
was  to  adjudicate  which  of  them  was  enti- 
tled to  have  the  custody  of  the  child.  The 
present  writ,  issued  while  that  litigation  was 
pending,  was  held  In  abeyance  until  the  pend- 
ing proceeding  was  concluded.  Evidently  this 
court  felt  that  the  right  of  custody  should  be 
decided  in  the  guardianship  proceeding.  It 
has  there  been  decided  in  favor  of  the  moth- 
er. She  has  obtained  a  final  adjudication 
that  she  is  entitled  to  the  custody  of  the 
child,  and  this  writ  affords  the  only  remedy 
which  she  has  for  enforcing  her  right.  After 
this  court  has,  in  effect,  remitted  her  to  the 
prosecution  of  the  guardianship  proceeding, 
and  she  has  prosecuted  that  proceeding  to  a 
successful  conclusion,  there  can  be  no  Justifi- 
cation for  denying  her  the  substantial  bene- 
fit of  the  right  which  she  has  thus  establish- 
ed. If  we  felt  at  liberty  to  award  the  chUd 
to  one  or  the  other  of  the  contending  par- 
ties, strong  reason  could,  no  doubt,  be  urged 
for  leaving  the  custody  where  it  has  been  for 
so  long  a  time.  But,  as  was  pointed  out  by 
this  court  in  deciding  the  second  appeal  in 
the  guardianship  matter,  the  mother  is  enti- 
tled to  the  custody  of  the  child  unless,  by 
abandonment,  or  in  some  other  way  specified 
in  the  Code,  she  has  forfeited  that  right. 
Such  is  the  policy  of  our  statutory  law,  and 
we  are  not  authorized  to  alter  that  policy  or 
to  go  counter  to  it  The  natural  right  and 
feelinsa  of  the  mother  mast  be  regarded  as 
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superior  to  the  feelings  of  those  who  have  be- 
come attached  to  the  child,  or  the  desire  of 
the  child  himself. 

It  Is  ordered  that  the  minor  be  delivered 
Into  the  custody  of  the  petitioner. 

We  concur:  MBLVIN,  J.;  HENSHAW,  J. ; 
LORIGAN,  J.;  SHAW,  J,;  VIOTOE  E. 
SHAW,  Judge  pro  tem. 


SMITH  V.  Mcpherson,   (i*  a.  4019.) 

(Supreme  Court  of  California.    Sept.  17,  1917. 
Rehearing  Denied  Oct  15,  1917.) 

1.  Bbeach    of    Mabbiaoe    Pbomise    <&s>3— 
Right  to  Recoveb— Void  Promise. 

A  promise  of  marriage  by  a  man  who  is 
then  married,  contingent  npon  securing  a  di- 
vorce, is  against  the  manifest  policy  of  the  law, 
and  wholly  void. 

2.  Breach    of    Mabbiaoe    Pkohise    9=»3— 
Right  to  Recover— Void  Promise. 

But  the  mere  fact  that  the  original  prom- 
ise was  made  while  defendant  was  married  did 
not  preclude  recovery,  where  after  his  divorce 
throngb  a  long  period  of  years  he  had  taken 
plaintiff  out  of  the  state  and  had  held  her  out 
as  his  wife,  and,  under  repeated  promises  to 
marry  her,  had  sustained  illicit  relations  with 
her. 

3.  Bbeach    of   Mabriagb   Peomise   «=»1S— 
Issues,  Pkoof,  and  Vabiance. 

In  an  action  for  breach  of  promise  of  mar- 
riage, where  seduction  is  not  alleged  to  enhance 
the  damages,  evidence  thereof  is  not  admissible. 

4.  Bbeach    of    Mabbiaoe    Pbouibe    ®=»20— 

iNFEBENnAL  PBOMISE. 

When  a  man  in  effect  announces  to  the 
world  that  he  is  married  to  a  woman,  a  rea- 
sonable inference  may  be  drawn  that  at  least 
he  has  promised  to  marry  her. 

5.  Limitation  of  Actions  4=>146(1)  —  Obai, 
Promise  to  Mabbt. 

In  view  of  Civ.  Code,  8  1824,  snbd.  8,  pro- 
viding that  a  contract  with  mutual  promises  to 
marry  may  be  oral,  Code  Civ.  Proc.  §  360,  as  to 
limitation  of  actions  on  new  promise,  requiring 
It  to  be  in  writing,  does  not  apply  to  promises 
to  marry  especially  where  the  original  promise 
is  often  repeated,  and  defendant  thereby  secures 
sexual  intercourse  with  plaintiff. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloone, 
Judge. 

Action  by  liorena  Fay  Smith  against  A.  W. 
McPherson,  as  administrator  of  the  estate  of 
William  B.  McPherson,  deceased.  Judgment 
for  plalutUC,  and  defendant  appeals.  Af- 
firmed. 

E.  S.  Torrance,  James  E.  O'Keefe,  and 
C.  II.  Van  Winkle,  all  of  San  Diego,  and  Rob- 
ert J.  Adcock,  of  Los  Angeles,  for  appel- 
lant Adam  Tli(Hnpson,  of  San  Diego,  for  re- 
spondent 

HENSHAW,  J.  This  action  was  brought 
to  recover  damages  for  the  breach  of  a  prom- 
ise of  marriage.  The  complaint  averred  that 
on  the  4th  day  of  November,  1912,  plaintiff 
and  defendant,  both  being  in  all  respects 
competent  to  enter  ha  the  marriage  state, 
agreed  to  marry,  and  that  defendant  prom- 
ised to  marry  plaintiff;  that  from  time  to 
time  thereafter  he  renewed  this  promise,  un- 


til finally,  on  the  13th  day  of  August,  1913 
he  violated  his  promise,  and  refused  either 
then  or  thereafter  to  marry  plaintiff.  Trial 
was  had  before  a  Jury,  which  gave  Its  ver- 
dict in  the  sum  of  $10,000  for  plaintiff. 
From  the  judgment  which  followed,  and 
from  the  order  denying  def^idant's  motion 
for  a  new  trial,  this  appeal  has  been  taken. 
The  evidence  on  behalf  of  plaintiff  estab- 
lished that,  when  she  was  a  girl  a  little  over 
15  years  of  age  and  defendant  was  conduct- 
ing a  hotel  in  Portland,  Or.,  she  was  em- 
ployed therein  as  hous^eeper  or  manager. 
Defendant  represented  to  her  that  be  was 
unmarried,  and  on  his  promise  to  marry  her 
she  permitted  him  to  have  sexual  intercourse 
with  her.  This  was  in  1902.  She  thereafter, 
learned  that  he  was  married,  but  that  bis 
wife  bad  begun  an  action  for  divorce  against 
him.  She  permitted  this  relationship  to  con- 
tinue under  bis  repeated  promises  that  he 
would  marry  her  when  his  wife  had  secured 
a  divorce  and  he  was  a  free  man.  His  wife 
did  secure  a  divorce  and  married  again. 
The  defendant  then  came  to  California, 
bringing  plaintiff  with  him,  and  engaged  in 
the  hotel  business  in  San  Diego  and  in  oth- 
er places.  This  relationship  between  them 
continued,  saving  that  in  California  the  de- 
fendant represented  her  to  be  his  wife ;  they 
held  themselves  out  to  the  world  as  husband 
and  wife,  and  acted  in  all  respects  as  hus- 
band and  wife.  From  time  to  time  he  re- 
newed his  promise  of  marriage,  naming  In 
each  instance  the  date  when  the  marriage 
would  take  place.  As  the  time  arrived  he 
would  put  her  off  by  fixing  another  date. 
She  had  entered  into  this  relationship  with 
him  In  childhood;  it  bad  continued  ever 
since ;  she  felt  unable  to  break  away ;  she 
hoped  each  time  he  would  fulfill  his  prom- 
ise ;  but  each  time  he  had  disappointed  her. 
In  1912  he  told  her  "not  to  worry;  that 
everything  would  be  all  right;  that  they 
would  get  married  in  three  months'  time." 
Plaintiff's  testimony  to  this  effect  is  corrobo- 
rated by  a  witness  who  was  present  at  this 
conversation.  Finally,  in  August,  1913,  when 
plaintiff  was  cod  fined  to  her  bed,  defendant 
said  to  her  in  the  presence  of  the  same  wit- 
ness: 

"Although  I  have  promised  to  marry  you 
several  times,  I  have  no  such  intentions  of  do- 
ing so,  and  I  never  will;  you  and  my  people 
can  go  to  hell,  as  far  as  I  am  concerned.  Mebel 
here  is  a  friend  to  both  of  us,  and  I  suppose 
she  is  wise  eaough  to  keep  her  mouth  shut.'* 

Thereafter  plaintiff  brought  this  action. 

[1,2]  Appellant  contends  that,  as  the  orig- 
inal promise  of  marriage  was  given  by  de- 
fendant at  the  time  defendant  was  a  married 
man,  and  must  necessarily  rest  for  its  ful- 
fillment upon  the  basic  consideration  of  se- 
curing a  divorce,  the  plaintiff's  whole  case 
must  fall  to  the  ground.  It  is  unquestlon- 
ably  true  that  a  promise  given  under  such 
circumstances  is  against  the  manifest  policy 
of  the  law,  and  therefore  wholly  void.    Noice 
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V.  Brown,  39  N.  J.  Law,  138,  28  Am.  Rep. 
218 ;  Paddock  v.  Robinson,  63  IlL  99,  14  Am. 
Rep.  112.  Nor  will  this  court  In  the  sUght- 
est  modify  so  salutary  a  ];>rlnciple.  But  the 
case  here  Is  broadly  differentiated  from  the 
cases  above  dted  and  others  so  holding.  It 
Is  differentiated  In  this:  That  defendant's 
promise  was  renewed  years  after  the  divorce, 
years  after  his  former  wife  had  married 
again,  and  when  there  was  no  obstacle,  eith- 
er in  the  law  or  in  good  morals,  to  prevent 
him  from  entering  anew  into  the  marriage 
state,  and  at  a  time  when  his  course  of  con- 
duct toward  plaintiff,  at  least  from  the  mor- 
al aspect,  strongly  demanded  that  he  not  on- 
ly should  make  such  a  promise,  but  should 
.keep  it ;  lor  the  evidence  which  was  present* 
ed  to  the  jury  showed  that  this  man  had  se- 
duced this  girl  child  of  16  years  under  promise 
of  marriage,  had  taken  her  thereafter  to  Cali- 
fornia as  his  wife,  had  lived  with  her,  and 
held  her  out  as  his  wife,  and  had  continued 
In  this  relationship  and  intercourse  under 
frequent  and  repeated  promises  to  make  her 
an  "honest  woman"  by  marrying  her. 

[3,  4]  In  this  connection  may  be  noted  ap- 
pellant's next  objection  to  the  admission  of 
the  evidence  of  Illicit  sexual  intercourse  be- 
tween plaintiff  and  defendant  It  unques- 
tionably is  the  rule  that  in  an  action  for 
breach  of  promise  of  marriage,  where  the  se- 
duction of  the  plaintiff  is  not  alleged  to  en- 
hance the  damages,  evidence  of  illicit  Inter- 
course is  not  admissible.  Lanigan  v.  Neely, 
4  Cal.  App.  766,  89  Pac.  441;  Felger  v.  Et- 
zell,  75  Ind.  417;  Dupont  v.  McAdow,  6 
Mont.  226,  9  Pac.  925;  Lauer  v.  Banning, 
140  Iowa,  319,  118  N.  W.  446.  But  the  very 
foundation  of  these  declsiona  Is  removed, 
from  the  case  at  bar.  In  those  cases  where 
the  principle  has  been  applied,  the  Inter- 
course has  been  "consummated  In  the  strict- 
est privacy  and  secrecy  and  is  known  only 
to  the  parties  themselves,"  and  "evidence  of 
such  intercourse  can  have  no  possible  tenden- 
cy to  prove  the  existence  of  a  promise  of 
marriage."  But  here,  however  secretly  this 
intercourse  began,  defendant  entered  into  an 
assumption  of  marital  rights  and  duties  and 
obligations,  and  held  out  this  plaintiff  as  his 
wife.  Where  a  man  has  held  a  woman  out 
to  be  his  wife,  it  certainly  is  no  strained  In- 
ference from  the  evidence  establishing  this 
to  say  that  it  has  a  tendency  at  least  to  show 
that  he  had  promised  to  marry  her.  It  is 
not  even  a  modification  of  the  rule  which 
we  have  been  discussing  to  declare  that, 
when  a  man  in  effect  announces  to  the  world 
that  he  is  married  to  a  woman,  a  reasona- 
ble inference  may  be  drawn  that  at  least  he 
has  promiised  to  marry  her. 

The  defendant  specially  pleaded  the  de- 
fense of  plalntlfFs  unchastlty,  as  contemplat- 
ed by  section  62  of  the  OlvU  Code.  Of 
course,  her  unchaste  conduct  with  defendant 
himself  was  not  a  defense.  Her  asserted 
lack  .of  continence,  so  far  as  defendant  him- 


self was  concerned,  rested  nt)on  evidence  dp- 
cumstantlal  in  its  nature,  and  npon  testimo- 
ny touching  plaintlfTs  general  reputation  for 
lack  of  chastity;  but  the  jury's  determina- 
tion was  against  this  defense. 

[6]  Section  1624,  snbd.  3,  Civil  Code,  pro- 
vides that  a  contract  with  mutual  promises 
to  marry  may  be  oral.  Section  360  of  the 
Code  of  Civil  Procedure,  providing  that  no 
acknowledgment  or  promise  Is  sufficient  evi- 
dence of  a  new  or  continuing  contract  by 
which  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations,  unless  "the 
same  is  contained  in  some  writing,  signed 
by  the  party  to  be  charged  thereby,"  has  no 
reference  to  promises  such  as  It  is  in  evi- 
dence were  made  here.  And  for  the  same 
reason,  since  the  promises  nimn  breach  by 
defendant  were  made  anew  by  him,  it  will 
not  be  held  either  that  the  statute  of  limita- 
tions is  applicable  or  that,  as  declared  in 
Clark  v.  Pendleton,  20  Conn.  495,  all  of  these 
subsequent,  separate,  and  distinct  promises 
after  breach  viill  be  held  to  refer  back  to 
the  original  promise,  made  when  plaintiff 
was  a  dilld,  and  when  the  defendant  was 
under  disability  by  reason  of  his  marriage. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  amcur:    MBLVIN,  J. }   SHAW,  J. 


EWING  V.  RICHVAIiE  LAND  CO.  et  aL 

(Sac.  2553.) 
(Supreme  Court  of  California.  Sept.  17,  1917.) 
Appeal  and  Ebbob  ^=3112 — Judomknts  Ap- 
pealable— Void  Judqments. 
Under  Code  Civ.  Proc  J  726,  providing  rel- 
ative to  the  forecloBure  of  mortgages  that  after 
the  fiUng  of  the  commissioner's  report  judg- 
ment must  be  docketed  by  the  clerk  for  any  bal- 
ance remaining  due,  a  docketed  entry  of  a  de- 
ficiency judgment  by  the  clerk  was  a  judgment 
from  which  an  appeal  could  be  taken  even  though 
it  was  void,  because  the  judgment  of  foreclosure 
contained  no  provision  for  the  docketing  of  any 
deficiency,  as  a  void  judgment  may  be  appealed 
from. 

In  Bank.  Appeal  from  Superior  Court, 
Butte  County ;  H.  D.  Gregory,  Judge. 

Action  by  Samuel  Ewlng  against  the  Rich- 
vale  Land  Company  and  others.  From  a 
judgment  for  plaintiffs,  defendant  named  ap- 
peals. On  motion  to  dismiss  the  appeal. 
Motion  denied. 

J.  Oscar  Goldstein,  of  Ohlco,  for  appellant. 
Mastick  &  Partridge,  of  San  Francisco,  and 
James  A.  McGregor,  of  OronvUlCi  for  re- 
spondent 

MBLVIN,  J.  A  judgment  of  foreclosure 
was  entered  on  February  25,  1916,  and  an 
appeal  was  taken  on  April  29,  1916.  That 
appeal  has  been  dismissed  on  motion  of  ap- 
pellant. The  judgment  was  on  two  promis- 
sory notes  each  for  $4,593,  and  by  It  a  sale  of 
the  premises  covered  by  the  mortgage  was  or^ 
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dered,  bnt  there  was  no  express  provision  for 
the  docketing  of  any  deficiency.  The  prop- 
erty was  sold  for  fS.OOO,  a  retnm  showing 
this  fact  was  filed,  and  on  April  22,  1916,  the 
clerk  docketed  a  deficiency  Judgment  against 
appellant  In  the  snm  of  $6,617.30.  On  April 
24,  1916,  Rlchvale  Land  Company  appealed 
from  this  deficiency  judgment,  and  respond- 
ent has  moved  to  dismiss  the  appeal  upon  the 
ground  that  such  a  Judgment  is  not  appeal- 
able. 

Appellant  Insists  that  there  la  no  doubt 
that  the  deficiency  was  entered  without  au- 
thority of  law;  that  while  the  original  Judg- 
ment as  given  by  the  court  directed  the  com- 
missioner to  conduct  the  sale  of  the  premises 
and  to  apply  the  proceeds  to  the  payment  of 
the  notes,  Interest,  etc.,  there  was  no  adjudi- 
cation of  a  personal  liability  against  appel- 
lant which  would  authorize  the  clerk  under 
the  terms  of  section  726,  Code  of  Civil  Pro- 
cedure, to  docket  a  Judgment  for  any  balance 
remaining  due;  and  that  In  the  absence  of  a 
Judgment  of  personal  liability,  such  a  dock- 
eted entry  is  void  (citing  Scamman  v.  Bon- 
siett,  118  CaL  93,  50  Pac.  272,  62  Am.  St 
Rep.  226;  Herd  v.  Tuohy,  133  Cal.  66,  66 
Pac.  ISSTand  other  authorities).  But  if  we 
concede  this  much  of  appellant's  position,  we 
are  not  aided  in  the  solution  of  the  only  ques- 
ttoa  presented  by  this  motion  which  is  this: 
Is  the  clerk's  entry  of  a  deficiency  Judgment 
separately  appealable? 

At  the  oral  argument  It  was  suggested  that 
relief  from  the  apparent  lien  created  by  the 
Told  entry  should  have  teen  sought  by  appro- 
Ittlate  motion  In  the  lower  court  to  set  aside 
and  cancel  the  clerk's  entry  made  without 
authority,  and  that  if  such  a  motion  were  de- 
nied, an  appeal  might  have  been  prosecuted 
from  the  order  of  the  court,  if  one  were 
made,  refusing  to  expunge  the  clerk's  unau- 
thorleed  entry.  In  other  words,  the  objection 
to  entertaining  such  an  appeal  Is  that  by  so 
doing  this  court  would  recognize  the  mere 
clerical  function  of  a  ministerial  officer  as  a 
Judicial  act  The  answer  to  this  argument  is 
that  the  docketed  entry  of  the  clerk  amounts 
to  a  void  Judgment,  and  that  appellant  is  en- 
titled to  relief  from  such  Judgment  on  ap- 
peal, because  this  court  has  repeatedly  recog- 
nized the  right  to  appeal  from  a  void  Judg- 
ment. In  this  behalf  appellant  cites  In  re 
Bullock,  75  CaL  419,  17  Pac.  640;  Merced 
Bank  v.  Rosenthal,  99  CaL  89,  31  Pac  849,  33 
Pac  732,  and  Page  v.  Superior  Court.  76  CaL 
872,  18  Pac  385. 

The  first  of  these  was  an  appeal  from  an 
order  directing  an  administrator  to  file  his 
account  and  settling  said  account  To  the 
contention  that  the  order  was  void  and  there- 
fore not  appealable  the  court  replied  that 
void  orders  may  be  appealable,  saying: 

"Whether  an  order  is  appealable  is  to  be  de- 
termined by  what  it  purports  to  determine,  not 
by  what  may  be  its  actual  operative  effect" 

The  second  was  a  case  in  which  appellant 
made  the  contention  that  the  Judgment  was 


void  because  it  was  delivered  by  one  whose 
term  as  a  Judge  of  the  superior  court  had  ex- 
pired. Respondent  conceded  that  an  appeal 
will  lie  from  a  void  Judgment  but  insisted 
that  an  appeal  may  dniy  be  taken  from  a 
court  to  a  court,  and  as  appellant  denied  the 
existence  of  the  paiported  court  he  also 
questioned  the  right  to  appeal  from  its  so- 
called  Judgment  This  court  held,  however, 
that  although  an  appeal  might  not  be  the 
only  remedy  it  would  lie. 

In  Page  v.  Superior  Court,  supra,  the  mat- 
ter decided  was  that  an  entry  of  dismissal  in 
the  clerk's  "register  of  actions"  was  not  a 
Judgment  of  dismissal  In  contemplation  of 
law,  and  that  subsequent  orders  of  the  court 
were  made  with  full  authority.  In  the  course 
of  the  discussion,  after  pointing  out  the  final- 
ity of  a  Judgment  entered  in  the  Judgment 
book  by  the  clerk  where  power  to  enter  such 
Judgment  is  given  him,  the  court  said: 

"On  the  other  hand,  if  the  case  be  one  in 
which  the  clerk  has  no  power  to  make  the  en- 
tries because  of  a  counterclaim  or  crogs-com- 
plaiut,  the  clerk's  judgment  may  l>e  set  aside  by 
the  court  or  may  be  appealed  from.  A  void 
judgment  is  appealable,  and  it  may  be  set  aside 
as  cumbering  ue  records." 

We  think  that  these  authorities,  and  par- 
ticularly the  one  from  which  we  quote  the 
above  paragraph,  sustain  appellant's  position. 
The  moving  party  in  this  proceeding  has  filed 
no  brief,  and  our  own  Industry  has  discov- 
ered no  authorities  conflicting  with  those  cit- 
ed by  appellant.  Under  section  726,  Code  of 
Civil  I  .ocedure,  it  is  provided  that,  in  proipet 
cases,  "Judgment  must  then  be  docketed  by 
the  clerk,"  after  the  filing  of  the  commission- 
er's report  "for  such  balance  against  the  de- 
fendant or  defendants  personally  liable  for 
the  debt,  and  it  becomes  a  lien  on  the  real 
estate  of  such  Judgment  debtor."  While  the 
Judgment  as  docketed  by  the  clerk  derives  its 
Judicial  force,  if  any,  from  the  original  deci- 
sion of  the  court,  it  is  nevertheless  a  separate 
and  distinct  Judgment  from  that  of  foreclo- 
sure— is  so  made  by  the  statute.  In  a  sense, 
the  Judgment  of  foreclosure  is  interlocutory, 
and  the  deficiency  Judgment  is  final,  the 
clerk's  function  being  to  record  the  court's 
determination  when  made  definite  by  the  sale 
of  the  mortgaged  property.  If  a  deticlency 
Judgment  is  entered  without  authority,  it  is 
nevertheless  a  Judgment  in  form.  In  this 
case  the  clerk  docketed  such  a  Judgment  If, 
under  the  authorities  cited  by  appellant,  his 
act  was  not  supported  by  the  decision  of  the 
court,  nevertheless  the  void  Judgment  would 
be  appealable,  Just  as  an  appeal  might  be 
taken  from  a  Judgment  of  dismissal  entered 
by  a  clerk  without  power  under  the  statute 
because  of  the  existence  of  a  counterclaim  or 
cross-complaint  If  Ids  act  was  in  all  re- 
spects proper  and  done  under  full  authority 
of  law,  the  judgment  Is  one  from  which  an 
appeal  wUl  He.  The  question  regarding  Its 
validity  will  come  properly  before  us  when 
we  shall  be  called  upon  to  decide  the  appeal 
on  the  merits.    This  court  may  not  In  tlila 
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proceeding  make  final  disposition  of  the  case 
as  appellant  wishes. 
The  motion  Is  denied. 

We  concur:    ANGEJLIXXTTI,  O.  J.;    HEN- 
SHAW,  J.;  SHAW,  J.;  SLOSS,  J. 


COLUSA  &  H.  R.  00.  v.  LEONARD  et  aL 
(Sac.  2670.) 

(Supreme  Court  of  California.     Sept.  14,  1917. 
Rehearing  Denied  Oct.  11,  1917.) 

1.  Eminent  Domain  «=>98— Condemnation- 
Damages — Interfebence  with  Flood  Wa- 
ters. 

An  element  of  damages  in  condemnation  of 
part  of  a  tract  for  railroad  right  of  way  is  de- 
preciation in  value  of  the  remainder  of  the  tract 
from  the  enhanced  danger  from  floods,  because  of 
the  railroad  interfering  with  escape  of  waters. 

2.  Evidence  ®=»544  —  Opinions  —  Flow  of 
Flood  Waters. 

Opinions  that  proposed  railroad  construction 
would  interfere  with  free  passage  of  flood  waters 
is  not  such  expert  testimony  that  farmers  may 
not  give  it 

3.  Eminent  Douaiit  ^=398— Condemnation- 
Damages. 

That  the  construction  of  a  railroad  will  in- 
terfere with  the  function  of  drainage  which  a 
water  course  performed  is  an  element  of  dam- 
ages in  condemnation  for  right  of  way;  Civ. 
Code,  §  465,  subd.  5,  while  allowing  a  railroad 
to  construct  its  road  across,  along,  or  on  a  wa- 
ter course,  requiring  it  to  restore  the  water 
course  to  its  former  state  of  usefulness  as  near 
as  may  be. 

4.  Eminent  Domain  €=>9&— Condemnation- 
Construction. 

Where  the  plan  on  which  the  road  is  to  be 
built  is  shown  in  condemnation  for  right  of  way, 
damages  from  construction  according  to  snch 
plan  are,  under  Code  Civ.  Proc.  §  1248,  subd.  2, 
to  be  assessed  in  the  condemnation  proceeding. 

5.  Trial  <S=>267(3)— Instbuctions— MoDirr- 
ING  Request. 

Striking  part  of  a  requested  instruction  is 
not  error,  where  all  that  was  eliminated  was 
implied  in  that  given. 

6.  Trial  <s=3267(4)— Condemnation- Dakao* 
ES — Instructions. 

It  is  enough  in  condemnation  proceedings  to 
instruct  that  the  damage  for  which  compensation 
is  to  be  made  is  the  damage  to  the  property  it- 
self, without  using  the  words  of  the  requested  in- 
struction that  the  property  itself  must  suffer 
some  diminution  in  substance. 

7.  Eminent  Domain  «=»203(1)  —Condemna- 
tion—Damages— Evidence. 

Relative  to  damages  to  the  remaining  lands 
of  defendant  from  construction  of  railroad  over 
the  part  condemned,  by  obstruction  of  flow  of 
flood  waters,  the  nature  of  the  proposed  construc- 
tion over  the  land  of  another,  bearing  on  the 
question  of  sufficient  outlet,  may  be  shown. 

In  Bank.  Appeal  from  Superior  Court, 
Glenn  County;  Wm.  M.  Finch,  Judge. 

Condemnation  proceeding  by  tEe  Colusa  & 
Hamilton  Railroad  Company  against  Ella 
Glenn  Leonard  and  another.  From  the  judg- 
ment for  damages,  plaintiff  appeals.  Af- 
firmed. 

Frank  Freeman  and  Geo.  R.  Freeman,  both 
of  Willow,  for  appellant.     Ben  F.  Gels  and 


Duard  F.  Gels,  both  of  Willow,  and  Arthur 
C.  Hust<xi,  of  Woodland,  for  respondents. 
Sullivan  &  Sullivan  and  Tbeo.  3.  Bodie,  of 
San  FrandJsco,  and  Devlin  &  Devlin,  of  Sac- 
ramento, amid  carls. 

HENSHAW,  J.  Plaintiff  by  this  action  in 
eminent  domain  sought  to  acquire  as  a  road- 
way for  its  railroad  a  strip  of  land  running 
north  and  south,  in  part  dividing,  and  in  part 
on  the  westerly  boundary  of,  the  farming' 
lands  of  defendants.  These  lands,  in  all 
about  660  acres,  are  low-lying  lands,  in  a 
natural  state  subject  to  overflow  from  the 
Sacramento  river.  They  are  situated  In  the 
county  of  Glenn,  and  the  Sacramento  river 
forms  their  easterly  boundary.  On  this  river 
frontage  is  built  a  high  and  strong  levee,  con- 
structed in  1910,  after  the  exceptionally  high 
floods  of  1909.  Notwithstanding  that  In  the 
years  that  have  elapsed  the  flood  waters 
have  risen  to  the  height  attained  in  1909, 
the  levees  have  conflned  the  waters  of  the 
river  and  there  has  been  no  overflow.  In  the 
earlier  years  before  the  erection  of  the 
levees,  at  flood  seasons,  the  river  overflowed 
Its  banks  some  12  times  in  45  yeaA.  Some 
distance  to  the  west  of  the  levee  is  an  irri- 
gating canal  with  banks  not  so  high  as  the 
levee,  but  still  several  feet  higher  than  the 
embankment  proposed  to  be  built  on  the  rail- 
road right  of  way,  for  it  should  here  be  said 
that  this  case  was  tried  under  plans  and 
drawings  showing  the  construction  whldi 
the  railroad  proposed  to  make — ^In  part  a 
low  fill,  in  part  trestiework  for  the  passage 
of  flood  or  storm  waters.  Defendants  set  up 
two  elements  of  special  dflmage:  First,  that 
the  construction  of  the  railroad  in  the  man- 
ner contemplated  and  the  severance  of  the 
larger  tract  from  the  portion  sought  to  be 
condemned,  by  reason  of  the  flood  waters  of 
the  Sacramento  river,  100  acres  of  land  ly- 
ing west  of  the  proposed  right  of  way  would 
be  damaged  to  the  extent  of  $25  per  acre; 
the  second,  under  like  averment,  was  to  tbfr 
effect  that  the  lands  lying  east  of  the  pro- 
posed right  of  way — 495  acres — would  be- 
damaged  to  the  extent  of  $35  per  acre.  Evi- 
dence upon  these  matters  was  admitted  by 
the  court,  and  the  Jury,  under  this  evidence, 
found  the  damage  arising  from  these  causes 
to  be  $15  an  acre;  or,  in  other  words,  the 
Jury  found  that  the  market  value  of  the  land 
bad  been  or  would  be  depreciated  by  virtue 
of  this  railroad  construction  to  the  extent  ot 
$15  per  acre. 

This  cause  was  first  decided  by  the  dis- 
trict court  of  appeals,  and  was  taken  over  by 
this  court  for  the  further  consideration  of" 
two  propositions:  The  first,  whether  defend- 
ants were  entitled  to  recover  damages  be- 
cause of  this  asserted  flood  danger ;  and,  sec- 
ond, if  they  were,  whether  or  not  the  evi- 
dence <^ered  by  defendants  upon  the  matter 
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■wtM  not  too  remote,  Bpecnlative,  and  uncer- 
tain to  afford  the  basis  for  an  award  of  dam- 
ages. 

[1]  The  law  gOTeming  tbe  consideration  of 
the  question  of  damage  Is,  first,  the  familiar 
provision  of  section  14,  art  1,  of  the  Ccmstl- 
tutlon,  to  the  effect  that  "private  property 
Bball  not  be  taken  or  damaged  for  pnbUc  use 
^thont  Just  compensation;"  and,  second, 
subdivision  2  of  section  1248  of  the  Code  of 
CivU  Procedure,  which  declares  that,  If  the 
property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  court  or 
Jury  must  ascertain  and  assess  the  damages 
whldi  will  accrue  to  the  portion  not  sought 
to  be  condemned,  by  reason  of  its  eeverance 
from  the  portion  sought  to  be  condemned, 
and  the  construction  of  the  Improvement  in 
the  manner  proposed  by  the  plaintiff.  Ap- 
pellant's position  may  be  thus  stated:  Re- 
spondents' claim  of  special  damage  grows  out 
of  on  asserted  depredation  in  the  market 
value  of  their  property,  because  the  proposed 
■work  of  appellant  will  impede  the  free  pas- 
sage of  flood  waters  if  a  flood  should  come 
upon  such  land,  and  this  retardation  of  tbe 
natural  passage  of  the  flood  waters  over  the 
land  wlU  result  In  a  destruction  of  growing 
crops  and  In  other  similar  injuries  to  their 
property.  (This  is  not  controvertible,  for 
such,  in  truth,  is  respondents'  evidence.) 
Next,  argues  appellant,  every  owner  of  prop- 
erty in  California  may  use  all  legitimate 
means  to  protect  his  land  against  flood  wa- 
ters, even  though  that  protection  shall  result 
1x1  actual  and  appreciable  injury  or  damage 
to  another's  property,  for  that  damage  is  un- 
der our  law  damnum  absque  injuria.  Such, 
in  truth,  are  our  uniform  decisions.  Iamb  y. 
Reclamation  District,  73  Cal.  125,  14  Pac. 
625,  2  Am.  St.  Bep.  775;  McDaniel  v.  Cum- 
mlngs,  83  Cal.  615,  23  Pac.  795,  8  L.  B.  A. 
675;  Gray  v.  Reclamation  Dist  No.  1500,  163 
rac.  1024. 

Appellant  admits  that  if  its  taking  of  the 
land,  and  the  use  which  it  proposes  to  make 
ot   the  land  taken,  actually  and  physically 
Interfered  with  the  natural  or  artificial  pro- 
tection against  flood  possessed  by  the  untak- 
en    Ix>rtlon  of  the  tract.  If,  for  example,  the 
nse   to  be  made  of  the  land  involved  a  cutting 
*'•'  tt»e  levee  or  any  other  similar  act,  compen- 
***^*=»n  for  this  would  be  justly  allowable. 
so  rims  Its  argument.  If  it  owned  the 
"'  land  sought  to  be  taken,  it  would  be 
baamx-    ''^  ^^'  lesral  rights  in  building  the  em- 
H0a    ^^_^!^^t  in  ttte  legitimate  use  and  protec- 
^^  ^    '*—^t  itg  property,  even  if  the  construction 
to  ttm  ^^^^'^ose  tbe  danger  of  damage  by  floods 
ijsiqu  .^Z^^  fetnninlng  land,  and  that  as  it  could 
/jflrf^  ^^^^^^'^/jy  ****   *****  *^  **^  owner  of  the 
«(l/«r^ea^    '^Jtli  fjt    BJB-b^^iTxg  compensation  to  the 
resoit""^"*" ^(  l^dfffro^''  '**i^  injuries  which  might 
wiiee^       -^^tQitg  necessary  and  proper  works, 
aiert/^-r  ^'^=^  Jn  ti,a  c^'^***'**Datlon  suit,  such  pro- 
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xeal  damage,  cannot 


legally  be  used  to  increase  respondent's 
award. 

This  ai^ument  Is  not  only  persuasive  but 
forceful.  The  fallacy  of  It,  however,  lies  in 
this  consideration,  what  a  man  may  legally 
do  In  the  ezerdee  of  his  rights  of  ownership 
Is  not  identical  in  fact  or  la  principle  with 
what  he  may  justly  be  called  upon  to  pay  in 
the  acquisition  of  such  ownership.  A  simple 
illustration  win,  we  think,  plainly  illustrate 
our  meaning.  A  municipality  owns  a  block 
of  land  in  a  highly  desirable  residence  quar- 
ter of  the  city.  It  proceeds  to  build  thereon 
a  hospital  for  contagious  diseases — In  short,  a 
pesthouse.  Tbe  direct  and  Immediate  ^ect 
of  this  is  to  depreciate  to  a  very  substantial 
extent  the  value  of  the  surrounding  residence 
property.  But,  while  the  court  might  listen 
with  sympathetic  ear  to  the  lamentations  of 
the  owners  of  those  properties,  it  could  not 
salve  their  grief  by  compensation  In  terms 
of  money,  because  the  dty  was  exercising 
one  of  its  unquestioned  rights  of  ownership, 
and  the  injury  which  that  exercise  Inflicted, 
though  real,  was  damnum  absque  injuria. 
But,  In  the  same  residence  section,  the  city 
by  eminent  domain  seeks  to  condemn  one- 
half  of  a  block  owned  by  an  individual  for 
the  purpose  of  erecting  thereon  a  pesthouse. 
Tlie  depredation  in  thej  value  of  the  remain- 
ing property  is  marked,  and  measurable  in 
terms  of  money.  If  tbe  dty  sought  to  buy 
from  the  owner  at  private  purchase  this 
same  property,  no  one  would  question  but 
that  the  owner  would,  and  properly  would, 
fix  as  a  purchase  price  a  sum  which  would 
compensate  him  for  the  inevitable  reduction 
In  value  of  the  remaining  part  of  his  land. 
When  the  dty  goes  Into  court  to  acquire  tliis 
same  property  by  Judicial  decree,  the  same 
elements  fairly  enter  into  tbe  transaction 
and  are  admissible  In  evidence  under  the 
very  terms  of  our  law.  Therefore  the  ques- 
tion before  us  Is  not  what  an  owner  may  do 
with  his  own  property  without  liability  for 
tbe  damage  which  his  legal  acts  may  inUlct 
upon  his  neighbor's  property,  but  It  is  what 
is  the  fair  price  for  the  purchaser  to  pay  for 
that  property,  where  avowedly  be  proposes 
to  use  It  in  such  a  way  as  will  directly  op- 
erate to  depreciate  the  value  of  the  imtaken 
part  of  the  realty? 

This  principle,  xC  will  be  found,  is  recog- 
nized in  all  tbe  adjudications.  In  tills  state 
we  do  not  permit  the  owner  of  lower  lauds 
to  interfere  with  the  natural  surface  flow 
from  the  lands  above,  to  the  detriment  of 
those  latter  lands.  In  other  states  the  com- 
mon-law rule  to  the  contrary  is  adopted.  In 
those  other  states,  as  a  brief  consideration 
of  thdr  authorities  will  show,  it  is  imlform- 
ly  held  that,  In  eminent  domain  proceedings, 
the  injury  to  the  remaining  lauds,  which  may 
result  from  interference  with  the  surface 
flow,  is  a  proper  element  for  the  considera- 
tion of  the  jury  In  fixing  Its  award  of  dam- 
ages, and  this,   of  eonrae^  notwithstanding 
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the  fact  that  under  their  law  tbe  same  In- 
terference could  be  occasioned,  without  lia- 
bility to  damage,  by  one  who  was  the  owner 
of  the  property.  Thus  says  Lewis  (2  Lewis, 
E^.  Dom.  §  496): 

"It  would  be  difficult  to  enumerate  the  varioua 
elements  of  damages  proper  to  be  considered 
when  part  of  a  tract  is  taken.  *  •  •  Any  in- 
terference with  the  drainage  of  the  land,  or  with 
the  flow  of  surface  water,  or  with  the  water 
supply,  are  recognized  by  all  authorities  as  prop- 
er items  to  be  taken  into  account  in  assessing 
the  damages." 

In  support  of  the  text  may  be  dted  Fam- 
ham,  "Waters  and  Water  Rights,  §{  357,  904 ; 
Walker  v.  Old  Colony  &  Newport  R.  R.  Co., 
103  Mass.  10,  4  Am.  Rep.  509 ;  Arkansas  Val- 
ley, etc.,  Ry.  Co.  v.  Witt,  19  Okl.  262,  91  Pac. 
897, 13  L.  R.  A.  (N.  S.)  237,  and  note;  W.  W. 
Railroad  Co.  r.  Kuhn,  38  Kan.  104,  16  Pac. 
76 ;  ChurchUl  v.  Beethe,  48  Neb.  87,  66  N.  W. 
992,  35  L.  R.  A.  442.  It  follows,  therefore, 
that  the  court  was  right  In  recognizing  the 
principle  that  a.  depredation  in  the  ralne  of 
the  remaining  lands  caused  by  the  enhanced 
danger  of  floods  was  a  proper  element  of 
damage  to  go  before  the  Jury. 

[J]  We  come  next  to  the  character  of  the 
evidence  which  the  court  allowed  to  go  before 
the  Jury  in  support  of  the  claim  for  special 
damage.  Herein  respondents  admit  that  the 
proposed  works  of  appellant  would  impair  the 
value  of  their  remaining  land  only  in  the  event 
of  flood,  and,  conversely.  If  there  was  no  possi- 
bility of  flood  there  would  be  no  depreciation 
In  value  because  of  the  works.  Upon  this  ap- 
pellant argues  that  its  proposed  use  of  the  land 
would  not  In  the  slightest  increase  the  danger 
of  the  flood;  that  if  a  flood  did  result  it 
would  occur  through  no  contributing  act  or 
fault  of  appellant;  and  that  the  evidence 
shows  that,  by  virtue  of  the  massive  levee 
construction,  any  real  danger  of  a  flood  has 
been  eliminated.  Second,  appellant  argues 
that,  as  established  by  the  evidence  of  re- 
spondents, the  damage  which  appellant's 
works  would  cause  In  the  event  of  flood 
would  arise  only  from  the  fact  that  those 
works  retarded  the  free  flow  of  the  flood  wa- 
ters off  of  the  remaining  portion  of  respond- 
ents' land;  that  appellant's  expert  evidence 
demonstrated  that  these  proposed  works 
would  not  so  retard  the  water,  as  ample  pas- 
sageways for  the  water  were  left  in  the 
embankment;  and  that  the  conflicting  evi- 
dence was  that  of  unqualified,  inexpert  farm- 
ers, whose  testimony  should  not  have  been 
received. 

Touching  the  first  of  these  matters,  It  is 
sufl^dent  to  say  that,  unless  it  could  be  es- 
tablished that  the  danger  of  flood  was  abso- 
lutely eliminated,  the  Improbability  of  such  a 
flood  occurring  goes  only  to  the  weight  of 
evidence  as  affecting  a  lessening  of  value, 
rather  than  to  the  admissibility  of  the  evi- 
dence itself.  It  cannot  be  said,  as  matter  of 
law,  that  plaintifTs  proof  of  the  strength  and 
sufficiency  of  the  levees  demonstrated  that  no 
flood  would  ever  again  occur.    Upon  the  sec- 


ond proposition  in  its  objection  to  the  admis- 
sibility of  the  evidence,  appellant  bears  down 
too  hard  on  but  one  phase  of  the  testimony 
given  by  the  farmer  witnesses  of  respondents. 
In  effect,  they  were  called  upon  to  testify  to 
their  knowledge  of  past  floods  and  flood  con- 
ditions, to  their  knowledge  of  the  value  of 
the  farming  real  estate,  and  to  their  knowl- 
edge or  belief  as  to  the  effect  whldi  appel- 
lant's proposed  work  would  have  in  depre- 
dating the  value  of  respondents'  real  estate 
because  of  the  retardation  of  flood  waters 
which  would  result  if  the  works  were  con- 
structed as  proposed.  Upon  this  last  )H-anch 
of  inquiry  these  witnesses,  now  generally 
speaking,  did  testify  as  to  their  belief  that 
the  proposed  works  would  Interfere  with  the 
free  passage  of  the  flood  waters,  would  cause 
the  waters  to  stand  longer  upon  respondents' 
lands,  and  that  this  danger  did  appredably 
reduce  the  market  value  of  those  lands. 
Only  in  the  sense  that  they  testified  to  the 
inadequacy  of  the  proposed  works  as  grant- 
ing free  and  unimpeded  passage  to  the  flood 
waters  can  it  be  said  that  thdr  testimony 
was  at  aU  in  the  nature  of  expert  evidence, 
going  to  the  diaracter  and  adequacy  of  the 
proposed  works  to  relieve  from  flood  waters. 
But  manifestly  this  is  not  the  kind  of  expert 
testimony  forbidden  to  be  received,  but  is 
rather  of  the  character  held  admissible  in 
such  cases  as  Sowden  v.  Idaho  Quartz  Min- 
ing Co.,  55  Cal.  451 ;  Frey  v.  Lowdra,  70  CaT. 
552,  11  Pac.  838 ;  Posachane  W.  Co.  v.  Stan- 
dart,  97  CaL  480,  32  Pac.  632 ;  Nolan  v.  No- 
lan, 166  CaL  476,  101  Pac  620,  132  Am.  St. 
Rep.  99,  17  Ann.  Cas.  1056 ;  and  Gallatin  v. 
Corning  Irrigation  Co.,  163  CaL  419,  126 
Pac.  864,  Ann.  Cas.  1914A,  74. 

It  is  concluded,  therefore,  that  the  court 
of  appeal  was  correct  In  its  Judgment,  which 
Judgment  expresses  the  same  conduslons  as 
those  here  presented.  The  foregoing,  there- 
fore, may  be  considered  as  an  ampllflcatlon 
of  the  opinion  of  the  court  of  appeal,  to 
which  reference  has  been  made,  which  Is 
hereby  adopted,  and  which  is  as  follows: 

"Plaintiff  commenced  the  action  to  condemn  a 
right  of  way  for  plaintiff's  railroad  over  defend- 
ants' land,  contaming  11.93  acres.  Defendants 
answered  that  the  construction  of  the  railroad  as 
proposed  by  plaintiff  would  cause  defendants 
great  damage  and  expense  for  various  alleged 
reasons  and,  among  others,  the  following: 

"(9)  That  the  amount  of  land  within  the  said 
right  of  way  sought  to  be  taken  and  condemned 
herein  by  the  said  plaintiff  for  the  said  railroad 
right  of  way  is  11.93  acres,  and  the  value  of 
the  said  land  is  the  sum  of  $300  per  acre,  and 
the  value  of  the  interest  of  the  said  defendants 
is  the  sum  of  $3,579. 

"(10)  That  the  construction  of  the  railroad 
in  the  manner  contemplated  and  proposed  by  the 
plaintiff,  will  sever  the  larger  tract,  not  Bought 
to  be  condemned,  into  two  parts,  to  wit:  One 
part  lying  west  of  the  proposed  right  of  way, 
containing  100.17  acres,  and  one  part  lying  east 
of  the  proposed  right  of  way  containing  485.57 
acres. 

"11.  That  aU  of  the  said  lands  of  the  said  de- 
fendants are  subject  to  overflow  by  and  from 
the  flood  waters  of  the  Sacramento  river,  and 
that  the  said  flood  waters  do  flow  to,  upon,  over. 
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across,  and  away  from  the  lands  of  the  aaid  de- 
fendants, and  all  of  the  said  lands  lie  along,  and 
are  adjacent  to,  the  said  Sacramento  river.  That 
the  construction  of  the  proposed  railroad  across 
the  said  lands  of  the  said  defendants,  in  the 
manner  proposed  by  the  said  plaintiff,  will  inter- 
fere with,  obstruct,  and  prevent  the  free  flow  of 
the  flood  waters  of  and  from  the  said  Sacramen- 
to river,  that  will  come  upon  the  said  lands  of 
the  said  defendants  from  flowing  over,  across, 
and  away  from  the  said  lands  of  the  said  defend- 
ants, and  will  cause  the  said  flood  waters  to 
back  up,  accumulate,  be  held  back,  and  stand 
upon  the  said  lands  of  the  said  defendants  lying 
on  the  east  side  of  the  proposed  right  of  wa^. 

"(12)  That  the  construction  of  the  railroad  in 
the  manner  contemplated  and  proposed  by  plain- 
tiff, and  the  severance  of  the  larger  tract,  not 
sought  to  be  condemned,  from  the  portion  sought 
to  be  condemned,  and  by  reason  of  the  flood  wa- 
ters of  the  Sacramento  river  that  will  come  up- 
on, back  up,  accumulate,  be  held  back  and  up- 
on the  lands  that  lie  west  of  the  proposed  right 
of  way,  to  wit,  the  100.17  acres,  will  be  damaged 
to  the  extent  of  $25  per  acre,  making  a  total 
damage  to  the  said  lands  lying  on  the  west  side 
of  the  proposed  right  of  way  of  $2,604.25. 

"(13)  That  the  construction  of  the  railroad  in 
the  manner  contemplated  and  proposed  by  the 
plaintiff,  and  the  severance  of  the  larger  tract, 
not  sought  to  be  condemned,  from  the  portion 
sought  to  be  condemned,  and.  by  reason  of  the 
flood  waters  of  and  from  the  Sacramento  river, 
that  will  come  upon,  back  up,  accumulate,  be 
held  upon  the  said  lands  of  the  said  defendants 
that  lie  east  of  the  proposed  right  of  way,  to  wit, 
the  485.37  acres,  will  be  damaged  to  the  extent 
of  $35  per  acre,  making  a  total  damage  to  the 
said  lands  lying  on  the  east  side  of  the  pro- 
posed right  of  way  of  $16,987.95." 

The  Isene  of  damages  raised  by  the  plead- 
ings was  Bubmitted  to  and  tried  by  a  jury, 
and  the  qaestlons  given  them  by  the  court 
were  answered  as  follows: 

"(1)  We,  the  jury,  in  the  above-Mititled  action, 
ascertain  to  be  and  assess  the  market  value  of 
the  land  sought  to  be  condemned  by  plaintiff, 
belonging  to  defendant,  to  wit:   11.93  acres  for 


right  of  way  at  • 


Answer:   $175  per  acre. 


"(2)  We,  the  jury,  ascertain  to  be  and  assess 
the  depreciation  in  the  market  value  of  the  land 
not  taken  by  reason  of  the  construction  of  the 
railroad  in  the  manner  proposed  at .  An- 
swer:   $15  per  acre. 

"(3)  We,  the  jury,  assess  the  value  of  the 
fencing  on  the  ri^ht  of  way  to  be  $507. 

"(4)  We,  the  jury,  ascertain  and  assess  the 
cost  of  the  fencing  for  said  right  of  way  to  be 
$480. 

"(5)  We,  the  jury,  ascertain  and  assess  the 
cost  of  the  one  60  ft.  crossing  and  one  40  ft 
croEsing  with  cattle  guards  to  be  $400." 

Judgment  passed  for  defendants  according- 
ly, from  which  plalutifC  appeals  under  the 
alternative  method. 

The  located  line  of  the  railroad  runs  prac- 
tically north  and  south,  through  the  counties 
of  Glenn  and  Colusa,  parallel  with  the  west 
bank  of  the  Sacramento  river,  varying  with 
its  course,  but,  at  the  place  Involved,  is  over 
half  a  mile  west  of  the  river  at  the  nearest 
point,  that  point  being  called  Jacinto,  where 
defendants  reside.  The  located  line  follows 
along  the  west  line  of  defendants'  property, 
from  its  south  boundary,  for  the  first  three- 
quarters  of  a  mile,  to  a  pdnt  where  a  coun- 
ty road,  called  Bayllss-Jacinto  road,  runs  east 
and  west  through  the  land  to  Jacinto  and  the 
elver.  North  of  this  road  the  located  line 
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continues  north  through  the  property  a  quar- 
ter of  a  mile,  leaving  about  100  acres  on  the- 
west  side  of  the  track  and  about  87  acres  on 
the  east  side.  The  tract  on  the  south  con- 
sists of  about  400  acres.  In  the  entire  tract 
are  597.47  acres,  and  the  Sacramento  river  Is 
its  east  boundary.  In  1910  a  substantial 
levee  was  built  along  the  west  bank  of  the 
river,  replacing  the  old  one,  to  protect  this 
land  and  other  lands  from  river  overflow. 
Some  distance  west  of  this  levee  is  what  is 
called  the  Sacramento  Valley  West  Side  Ca- 
nal Company  irrigating  canal,  25  feet  wide 
on  the  bottom,  and  25  to  30  feet  wide  at  the 
top,  the  excavation  being  thrown  out  on  its 
banks  on  either  side,  but  not  so  high  as  the 
levee.  This  canal  Is  about  half  a  mile  east  of 
the  located  line  of  the  railroad. 

The  points  urged  on  appeal  are:  (1)  That 
all  the  evidence  as  to  flood  waters  "was  er- 
roneously  admitted  as  too  remote,  speculative 
and  uncertain";  (2)  that  evidence  was  admitp 
ted  as  to  the  effect  of  the  proposed  railroad 
construction  upon  the  flow  of  such  waters 
"by  witnesses  without  any  knowledge  what- 
ever on  that  subject  which  should  be  han- 
dled only  by  men  trained  in  such  matters"; 
(3)  that,  conceding  such  evidence  to  have 
been  properly  admitted,  "It  is  insufficient  to 
warrant  the  verdict  rendered  as  to  depreda- 
tion upon  the  lands  not  taken,  for  the  evi- 
dence and  verdict  show  that  the  verdict  was 
based  wholly  upon  this  floodwater  'bogey- 
man'"; (4)  that  "it  clearly  appears  that  there 
Is  a  well-defined,  natural,  and  regular  chan- 
nel or  watercourse  within  which  all  this 
flood  water,  when  it  escapes  from  the  river, 
at  all  times  flows,  which  watercourse  flnally 
deposits  this  water  in  Colusa  basin"  and 
hence  "subdivision  5  of  section  465  of  the 
Olvil  Gode  takes  care  of  such  a  situation." 

In  the  case  of  Colusa,  etc.,  R.  R.  Co.  v. 
Glenn,  reported  in  25  Cal.  App.  634,  144  Pac. 
993,  the  rule  for  computing  damages  was 
stated  as  given  in  Blunck  v.  Chicago  &  N.  W. 
Ry.  Co.,  142  Iowa,  146,  120  N.  W.  737,  as  fol- 
lows: 

"The  real  question  in  such  cases  being  how 
much  has  the  market  value  of  the  property  been 
diminished  by  taking  the  right  of  way  therefrom, 
it  is  manifest  that  in  determining  and  fixing 
such  damages  all  matters  and  conditions  which 
may  reasonably  be  expected  to  follow  the  loca- 
tion and  operation  of  the  road  and  affect  the 
value  of  the  land  should  be  considered." 

In  the  opinlMi  the  court,  by  Mr.  Jnstioe 
Burnett,  said: 

"If  there  is  a  reasonable  probability  that  the 
construction  of  plaintiffs  railroad  as  contem- 
plated will  augment  the  damage  to  the  land 
caused  by  flood  waters,  of  course  this  is  a  cir- 
cumstance to  be  considered  by  the  jury  in  arriv- 
ing at  a  proper  award.  Whether  there  is  such 
reasonable  probability  is  a  matter  of  opinion 
based  upon  certain  physical  facts  which  are  de- 
tailed by  some  of  the  witnesses.  l^Yom  plain- 
tiff's showing  the  inference  would  follow  that  no 
probable  damage  would  ensue  from  this  source 
and  that  the  market  value  of  the  land  would  not 
be  affected  by  this  circumstance."'  (The  testimo- 
ny of  an  expert  witness  is  quoted,  in  which  the 
witness  stated  in  effect  that  the  velocity  of  the 
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increased  quantity  of  water  would  cause  it  "to  I 
pass  off  in  the  same  lengtli  of  time  as  now.  | 
The  trestles  that  we  have  located  on  this  road  ; 
will  take  care  of  all  the  water  that  comes  on  the 
<}lehn  place,  no  matter  where  it  comes  from.") 
Continuing,  it  was  said  in  the  opinion:  "There 
was  expert  evidence,  however,  on  behalf  of  de- 
fendant to  the  effect  that  the  railroad  as  intend- 
ed to  be  constructed  would  hold  back  the  water 
on  something  like  480  acres  of  land.  On  this 
assumption  the  opinion  was  expressed  that  the 
market  value  would  be  greatly  depreciated. 
We  are  not  prepared  to  say  that  there  was  no 
basis  for  such  opinion.  The  matter  is,  of  course, 
somewhat  speculative,  depending  upon  various 
contingencies,  bat  if,  thereby,  the  market  value 
of  the  land  is  diminished,  defendant  has  the 
right  to  make  proof  of  it,  and  there  is  no 
available  method  by  which  to  show  this  fact  ex- 
cept through  the  opinion  of  competent  wit- 
nesses." 

This  case  involved  an  Inquiry  Into  condi- 
tions similar  in  most  respects  to  those  exist- 
ing In  the  present  case.  The  land  lies  north 
of  and  adjoining  the  present  defendants'  land 
and  Is  crossed  by  the  proposed  railroad,  and 
would  be  affected  by  the  construction  of  the 
road  in  much  the  same  manner.  The  two 
cases  are  so  nearly  alike  as  to  make  the  same 
principles  of  law  equally  applicable  to  both 
cases. 

[3]  The  evidence  showed  in  the  Instant 
case  that,  prior  to  the  construction  of  the 
present  levee  In  1910,  the  river,  in  flood  sea- 
sons, sometimes  three  or  four  times  In  one 
season,  overflowed  its  banks  and  the  levee 
formerly  constructed  at  a  depth  of  two  or 
three  feet,  and  the  waters  sqpread  out  over 
the  back  country  at  Jacinto  to  and  beyond 
the  west  line  of  defendants'  land,  "a  solid 
sea  of  water,"  as  witnesses  described  it, 
thi«e  or  four  feet  deep;  that  the  banks  of 
the  canal,  whldi  was  built  prior  to  the  levee 
of  1910,  gave  way  in  places  and  melted  down 
under  the  pressure — in  fact  were  practically 
submerged ;  that  the  trend  of  these  flood  wa- 
ters was  south  and  westerly,  and  as  they 
subsided  found  their  way  into  a  depression 
or  slough  which  carried  off  the  remaining 
waters;  and  it  Is  this  so-called  watercourse 
on  which  plaintiff  relies  in  making  Its  point 
4.  We  may  here,  as  well  as  elsewhere,  dis- 
pose of  this  point.  Section  465  of  the  C^vil 
Code  declares  that  a  railroad  corporation  has 
power: 

"  *  *  ♦  (5)  To  construct  their  roads  across, 
along,  or  upon  any  stream  of  water,  water- 
course, *  *  *  which  the  route  of  its  road  in- 
tersects, crosses,  or  runs  along,  in  such  manner 
as  to  afford  security  for  life  and  property;  but 
the  corporation  shall  restore  the  stream  or  wa- 
tercourse ♦  •  •  thus  intersected  to  its  for- 
mer state  of  usefulness  as  near  as  may  be,  or  so 
that  the  railroad  shall  not  unnecessarily  impair 
its  usefulness  or  injure  its  franchise." 

The  evidence  was  that  the  proposed  track 
of  plaintiff's  roadbed  traversed  substantially 
this  depression  on  the  west  slope  of  it,  al- 
though there  was  evidence  that  this  so-called 
channel  is  at  places  west  of  the  located  track. 
A  90-foot  trestle  was  provided  for  at  a  point 
not  far  from  midway  of  the  lower  tract  of 
land,  and  another  of  the  same  length  at  a 
point  In  the  north  tract,  the  purpose  being 


to  allow  flood  water  to  pass  to  and  from  each 
side  of  the  track.  One  question  was  whether 
these  openings  sufficiently  served  their  pur- 
pose, which  will  be  given  attention  later. 

The  evidence  was  that  this  depression,  or 
trough,  or  slough,  as  it  Is  variously  termed  by 
witnesses,  has  Its  head  near  the  Sacramento 
river  upon  the  land  north  of  defendants'  land 
and  was  a  dralnway  for  the  overflow  water 
after  the  main  body  had  subsided.  It  could 
hardly  be  properly  termed  sudi  watercourse 
as  is  referred  to  in  the  Code.  But,  treating 
it  as  such,  the  plaintiff  had  no  right  so  to 
construct  Its  roadbed  as  to  interfere  with  the 
free  and  unobstructed  office  which  this  sloagh 
or  channel  performed  and,  if  it  did  so,  such 
interference  would  constitute  an  element  of 
damages  to  defendants.  The  principle  In- 
volved was  applied  In  Coates  v.  A.,  T.  &  S.  F. 
Ry.  Co.,  1  CaL  App.  441,  82  Pac.  640;  S.  P. 
R.  R.  Co.  V.  Hart,  3  Cal.  App.  11,  84  Pac.  21& 
In  this  oonnectlOD  plaintiff  urges  the  doc- 
trine which  treats  flood  waters  as  a  common 
enemy  against  which  a  landowner  may  pro- 
tect himself,  though  to  the  detriment  of  an 
abutting  landowner,  citing  Sangulnnettl  t. 
Pock,  186  Oal.'  446,  60  Pac.  98,  98  Am.  St 
R^.  169,  among  other  cases,  where  the  doc- 
trine was  quite  fully  gone  Into  In  connection 
with  Mormon  slough  in  San  Joaquin  county. 

We  can  hardly  think  plaintiff  serious  in  its 
contention  that,  before  it  becomes  an  abut- 
ting landowner  at  all  and  is  merely  seeking  a 
right  of  way  by  condemnation  proceedings. 
It  may  defend  against  damages  dUUmed  for 
what  may  happen  in  the  future  should  It  be- 
come such  abutting  owner  and  should  after- 
wards carry  out  its  proposed  improvement. 
We  see  no  merit  in  this  branch  of  appellant's 
argument.  Nor  do  we  think  the  defense  made 
under  sectlcm  465  of  the  Civil  Code  maintain- 
able. 

[4]  It  appeared  that  plalntUTs  propo.sed 
road  over  this  strip  of  land  was  to  be  con- 
structed upon  a  definite  {dan,  whlcb  was  pre- 
sented to  the  court  and  Jury  as  part  of  its 
case,  showing  how  the  roadbed  or  embank- 
ment was  to  be  built.  Its  width  being  18  feet 
on  t<^;  that  10  feet  of  the  top  was  to  be 
surfaced  with  gravel  16  Inches  thick  Into 
which  ties  were  to  be  Imbedded  and  tamped, 
and  on  top  of  these  ties  the  rails  to  be  fas- 
tened, making  a  solid  embankment  about  3^ 
feet  high ;  that  a  tresUe  90  feet  wide  In  the 
embankment  at  a  definite  place  In  the  lower 
piece  of  land  and  another  of  like  dimen- 
sions In  the  upper  tract,  and  culverts  at  the 
Bayllss-Jaclnto  road,  were  to  be  constructed. 
In  short,  the  ease  was  tried  as  though  there 
was  a  ccwnpleted  structure  of  the  dlmenslona 
given  in  the  plan  laid  before  the  jury. 

At  this  point  we  may  dispose  of  another 
question  ralsefd  In  aK)ellant's  brief,  namely. 
that  whatever  damage  may  be  caused  by 
some  negligence  in  constructing  the  roadbed, 
or  by  some  Improper  construction  thereof, 
"may  be  recovered  by  appropriate  actions  by 
the  parties  damnified  When  such  damages  oc- 
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cur,  and  nothing  should  be  allowed  on  the 
theory  that  auch  negligence  may  happen," 
citing  Tarpen  v.  Turlock  Irrigation  District, 
141  Cal.  1,  74  Pac.  295.  The  action  was 
tried,  as  we  have  stat^,  on  a  theory  which 
conceded  that  the  question  at  damages,  what- 
ever they  ml^t  be,  would  be  considered  on 
the  assumption  that  the  roadbed  was  to  be 
constructed  upon  the  plan  laid  before  the 
Jury.  In  the  Turpen  Case  the  question  was 
as  to  damages  arising  after  the  construction 
of  the  works.  We  are  not  to  deal  with  the 
question  as  though  it  had  first  arisen  after 
the  completion  of  the  road.  We  are  dealing 
with  the  law  under  condemnation  proceed- 
ings. Section  1248  of  the  Code  of  avU  Pro- 
cedure furnishes  the  rule,  which  is : 

"  •  •  •  ^)  If  the  property  souf  ht  to  be 
condemned  constitutes  only  a  part  01  a  larger 
parcel,  the  damages  which  will  accrue  to  the 
portion  not  ^ught  to  be  condemned,  •  •  * 
and  the  c<»i8tniction  of  the  improvement  in  the 
manner  proposed  by  plaintifE." 

In  the  case  of  Ocmnlff  v.  San  Francisco,  87 
Cal.  45,  50,  7  Pac.  41,  the  court  quoted  from 
PumpeUy  v.  Green  Bay  Co.,  13  Wall.  166,  20 
L.  Ed.  567,  as  follows: 

"Where  real  estate  is  actually  invaded  by  su- 
perinduced additions  of  water,  earth,  sand,  or 
other  material,  or  by  any  artificial  structure 
placed  on  it  so  as  effectually  to  destroy  or  im- 
pair its  usefulness,  it  is  a  taking  within  the 
meaning  of  the  CmiBtittttion." 

In  Reardon  t.  San  Francisco,  66  Cal.  492, 
505,  6  Pac.  317,  320,  56  Am.  Rep.  109,  the 
court  gave  a  direct  answer  to  appellanf  s  con- 
tention.   It  said : 

"We  are  of  opinion  that  the  right  assured  to 
the  owner  by  this  provision  of  the  Constitution 
is  not  restricted  to  the  case  where  he  is  enti- 
tled to  recover  as  for  a  tort  at  common  law.  If 
he  is  consequently  damaged  by  the  work  done, 
whether  It  is  done  carefully  and  with  skill  or 
not,  he  is  *  ♦  *  entitled  to  compensation  for 
such  damage  under  this  provision.  This  pro- 
vision was  intended  to  assure  compensation  to 
the  owner,  as  well  where  the  damage  is  directly 
inflicted,  or  inflicted  by  want  of  care  and  skill 
as  where  the  damages  are  eonsequential,  and 
for  which  damages  he  had  no  right  of  recovery 
at  the  common  law," 

See  a  clear  statement  of  the  rule  In  Chi- 
cago v.  Taylor,  125  U.  S.  161,  8  Sup.  Ct  820, 
31  L.  Ed.  638. 

It  appeared  from  the  statements  of  witness- 
es for  defendants  that  they  based  their  judg- 
ment as  to  the  depreciation  of  defendants' 
property  la  consTderable  part  upon  the  effect 
of  plaintifTs  road  as  It  Is  to  be  constructed, 
would  have  In  holding  back  the  flood  waters 
of  the  Sacramento  river.  This  same  class  of 
evidence  was  held  admissible  In  the  Glenn 
Case,  supra,  and  we  see  no  reason  to  change 
oar  opinion  m  the  subject  The  testimony 
as  to  the  effect  whidi  the  proposed  railroad 
would  have  Is  here,  as  it  was  in  the  Glenn 
Case,  irreconcilably  conflicting.  Witnesses,  a 
large  number  of  them,  testified  that  the  tres- 
tles provided  for  In  the  roadway  were  wholly 
Inadequate  to  allow  the  large  volume  of  wa- 
ter coming  over  the  land  In  flood  times  to 
pass  through  them;  that  the  necesaaiy  effect 


of  the  railroad  embankment  wouldbe  to  hold 
the  water  back  a  considerable  length  of  time 
longer  than  it  would  be  under  conditions  as 
they  now  exist,  and  would  result  In  the  de- 
struction of  crops  whidi  would  otherwise  es- 
cape by  the  water  passing  off  much  more 
quickly  than  it  could  when  held  back,  as  it 
must  be,  by  the  railroad.  Disputing  the  fact, 
but  recognizing  the  rule  as  to  conflicting  evi- 
dence, appellant  contends  that  the  danger  of 
such  damage  occurring  is  too  remote  and  un- 
certain to  be  a  Just  element  of  damages. 
This  contention  is  based  chiefly  on  the  pro- 
tection now  given  the  land  by  the  levee, 
which  has  stood  against  the  flood  waters 
since  1910,  and  because  of  the  further  pro- 
tection affor'ded  by  the  canal  embankments. 
This  latter  protection  may  be  dismissed  from 
ooDslderatlon  for  the  evidence  was  that, 
should  the  levee  give  way,  the  canal  em- 
bankments would  not  withstand  the  pressure 
of  flood  waters.  It  is  matter  of  common 
knowledge  that  levees  are  by  no  means  im- 
pregnable or  that  they  furnish  an  Insurance 
against  the  assaults  and  ravages  of  flood  wa- 
ters. There  is  always  possible  Increase  in 
the  height  of  the  flood  plane  arising  either 
from  unusual  rainfall  or  from  other  system 
of  levees,  which  Increase  the  demand  upon 
previously  constructed  systems.  There  is 
danger  from  the  encroachment  of  the  river  it- 
self In  undermining  constructed  levees  by 
washing  away  the  margin  of  the  bunk  usual- 
ly left  between  the  levee  and  river,  and  it 
was  In  evidence  that  the  river  had  washed 
away  40  feet  in  one  place  in  its  tendency  to 
reach  the  levee.  Gophers  and  squirrels  are 
constant  enemies  whose  attadks  are  not  al- 
ways visible.  There  Is,  too,  an  element  olf 
danger  from  the  ease  -with  which  a  personal 
enemy  of  oneself  or  some  neighbor  may  with 
dynamite  destroy  the  levee  temporarily,  in 
the  height  of  a  flood.  These  are  some  of  the 
risks  to  which  landowners  living  under  levee 
systems  are  subjected.  While  it  is  true  that 
levees  enhance  the  value  of  land  which  they 
protect,  it  is  also  true  that  it  would  give  sUll 
greater  value  to  the  land  if  the  landowners 
could  be  assured  that  such  levees  would  nev- 
er give  way  to  flood  waters. 

In  the  Glenn  Case,  under  conditions  of  fact 
substantially  the  same  as  here,  we  said : 

"The  matter  is,  of  course,  somewhat  specula- 
tive, depending  upon  various  contingencies,  but 
if,  thereby,  the  market  value  of  the  land  is  di- 
minished, defendant  has  the  right  to  make  proof 
of  it,  and  there  is  no  available  method  by  which 
to  show  this  fact  except  through  the  opinion 
of  competent  witnesses. 

There  were  other  elements  besides  this 
one  of  danger  from  flood  waters  which  were 
considered  by  the  Jury,  but  we  think  it  must 
be  conceded  that  the  verdict  cannot  be  Jus- 
tified by  these  other  elements  alone,  for  wit- 
nesses stated  that  their  estimates  of  dam- 
ages necessarily  included  consideration  of 
damages  from  flood  waters. 

We  are  brought  to  the  question:  Were  the 
witnesses  competent  to  testify  to  the  facts 
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np<m  which  the  jury  based  their  verdict?  Most 
of  defendants'  witnesses  were  farmers  who 
ha^  been  familiar  with  flood  conditions  In  that 
neighborhood  and  the  effect  upon  the  lands  of 
defendants  for  20  or  30  years,  and  were  also 
familiar  with  the  market  value  of  land  in 
the  vicinity.  They  were  Informed  of  the  plan 
proposed  for  the  ooostmctlon  of  the  rail- 
road, as  we  have  outlined  It,  and  were  asked 
whether  or  not  It  would  depreciate  the  value 
of  the  land  not  taken.  Answering  that  It 
would,  they  were  asked  to  state  how  much 
per  acre,  and  answered  giving  various  es- 
timates running  from  $15  to  $30  per  acre. 
Then  followed  their  reasons,  among  which 
was  the  opinion  that  the  trestles  would  not 
carry  the  water  coming  to  them  In  flood  over- 
flows and  that  the  water  would  be  "held 
back,"  as  they  expressed  It,  and  prevented 
from  passing  off  freely  and  thus  cause  the 
damage  which  in  part  was  Included  In  their 
estimate.  There  was  evidence  that  the  dam- 
age to  crops  depended  upon  the  length  of 
time  the  water  stood  on  them.  Their  testi- 
mony was  corroborated  by  that  of  civil  en- 
gineer Bayard  Knock,  who  gave  it  as  bis 
opinion  that  the  railroad  embankment  would 
back  the  water  to  the  river;  that  It  would 
keep  water  from  getting  west  of  the  track 
and  deepen  It  east;  that  the  trestles  would 
relieve  It  some,  but  how  much  he  could  not 
eay;  that  It  "would  make  a  difference  In  the 
fastness  with  whidi  the  water  got  off" ;  but 
how  much  longer  it  would  take  the  water  to 
pass  off  than  under  present  conditions  he 
could  not  say.  It  seems  to  us,  however,  that 
an  intelligent  farmer  who  had  observed  the 
action  of  flood  waters  for  many  years  would 
be  competent  to  give  an  opinion  that  two 
openings,  each  90  feet  long  and  3  feet  high 
and  half  a  mile  apart,  would  not  allow  the 
flood  waters  3  or  4  feet  deep  flowing  with 
some  velocity  and  spreading  over  four  or  five 
hundred  acres  to  pass  through  them  as  rap- 
idly as  it  would  accumulate  against  the  rail- 
road embankment;  and  that  the  embankment 
would  have  a  tendency  to  "badk  up"  the  wa- 
ter and  keep  it  troia  passing  off  as  freely 
as  it  otherwise  would,  especially  as  the  road 
is  located  so  as  to  obstruct  the  depression  In 
the  land,  more  or  less,  which  otherwise  would 
help  to  hasten  the  &ow  of  the  water.  These 
physical  facts,  which  the  fanners  must  have 
confirmed  from  their  everyday  experience, 
would.  It  seems  to  us,  need  no  expert  civil 
engineer  to  verify.  Such  testimony  may  not 
be  so  convincing  as  that  of  persons  trained  in 
a  school  of  practical  hydraulic  engineering, 
but  we  think  it  was  competent 

[E]  Plaintiff  asked  the  following  instruc- 
tion: 

"In  ascertaining  the  damages  to,  or  depre- 
ciation in,  the  market  value  of  that  part  of  the 
property  of  the  defendants,  Ella  Glenn  Leonard 
and  Charles  L.  Leonard,  not  soosht  to  be  taken 
in  this  proceeding,  you  are  not  to  indulge  in 
speculation,  surmise,  or  conjecture.  The  law 
does  not  require  plaintiff  to  pay  damages  or 
compensate  for  depreciation  of  the  market  valtie 


of  the  property,  not  sought  to  be  taken  In  tbto 
action,  based  upon  speculation,  surmiae,  or  con- 
jecture; [in  other  words,  you  are  instr acted 
that  no  damage  to,  or  depreciation  of,  the 
market  value  of  that  portion  of  the  property  in- 
volved here,  not  sought  to  be  taken  in  this  pro- 
ceeding, by  reason  of  flood  waters  can  be  based 
upon  speculation,  surmise,  or  conjecture]." 

The  court  struck  out  the  concluding  para- 
graph marked  in  brackets.  The  inatniction, 
as  given,  ImpUed  all  that  was  stated  in  the 
eliminated  portion  and  it  must  be  presumed 
that  the  jury  applied  it  to  evidence  relating 
to  flood  waters  as  well  as  to  other  evidence. 

[6]  The  court  refused  the  foUowlng  io- 
structlon: 

"The  law  does  not  authoriae  a  remedy  for 
every  diminution  of  the  value  of  the  property 
that  is  caused  by  a  public  improvement.  The 
damage  for  which  compensation  is  to  be  made 
is  a_  damage  to  the  property  itself,  and  does 
not  include  a  mere  infringement  of  the  owner's 
pleasure  or  enjoyment.  Merely  rendering  pri- 
vate property  less  desirable  for  certain  pui> 
poses,  or  even  causing  personal  annoyance  in 
Its  use,  will  not  constitute  the  damage  contem- 
plated by  law ;  but  the  property  itself  must 
suffer  some  diminution  In  substance  or  be  ren- 
dered intrinsically  less  valuable  by  reason  (rf 
the  public  use." 

The  court  gave  the  following  Instruction: 
"After  you  have  determined  the  market  value 
of  the  strip  of  land  sought  to  be  condemned 
for  the  right  of  way,  you  must  then  ascertain 
and  assess  the  amount  of  depreciation  of  the 
maricet  value,  if  any,  which  may  accrue  to  the 
portion  of  the  land  not  taken  by  reason  of  the 
construction  of  the  railroad  in  the  manner  pro- 

Eosed.  This  damage,  if  any,  will  be  determined 
y  ascertaining,  in  the  same  manner  as  here- 
tofore stated,  the  market  value  for  cash  of  those 
portions  of  said  tract  not  taken,  as  it  was  on 
the  23d  day  of  December,  1913,  and  by  deduct- 
ing therefrom  the  market  value  for  cash  of  said 
property  after  the  severance  and  the  proposed 
railroad  is  constructed.  The  difference  between 
these  values,  if  there  shall  be  any,  will  be  the 
amount  of  the  depreciation  of  the  market  value 
of  the  land  not  taken.  The  law  fixes  this  method 
of  ascertaining  the  damages,  and  it  is  your 
duty  to  foUow  It." 

The  court  also  Instructed  the  Jury  as 
follows: 

"Unless  you  find  by  a  preponderance  of  evi- 
dence that  the  owners  of  the  land  sought  to  be 
condemned  in  this  proceeding  will  be  disturbed 
in  their  enjoyment  of  some  right  to  which  they 
are  entitled  to  make  use  of  in  connection  with 
their  landj  you  cannot  find  that  they  were  dam- 
aged within  the  sense  of  the  Constitution  of  the 
state  of  California,  whidi  provides  that  they 
shall  receive  fuU  compensation  for  the  taking 
or  damage  of  the  land  in  a  proceeding  of  this 
character.  Ton  are  instructed  that  the  market 
value  of  the  land  sought  to  be  condemned  in 
this  action  is  not  to  be  determined  by  its  value 
for  any  particular  use,  but,  resulting  frcxn  a 
consideratiiHi  of  all  the  uses  for  which  it  is 
adapted  and  to  which  it  may  be  applied,  it  is 
only  when  the  market  value  of  the  land  is  di- 
minished by  a  public  use  that  it  can  be  said 
to  have  sustained  such  damage  as  will  entitle  the 
owner  to  receive  compensation." 

There  were  several  instructions  whidi  In 
effect  told  the  jury  that  the  damage  con- 
templated by  the  Constitution  Is  the  damage 
to  the  property  Itself,  considered  with  refer- 
ence to  the  uses  to  which  it  was  adapted. 
The  court  did  not  In  terms  say  that  "tha 
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property  Itself  mnst  snffer  some  diminution 
In  substance  or  be  rendered'  Intrinsically  less 
valuable  by  reason  of  the  public  use,"  bvt 
the  Jury  must  have  understood  ttom  the  in- 
structions that  they  were  considering  the 
damage  to  the  property  Itself,  which  neces- 
sarily meant  "some  diminution  in  substance." 
Indeed,  while  lawyers  may  understand  what 
those  terms  mean,  It  is  doubtful  whether  a 
jury  would  be  enlightened  by  hearing  them 
given.  "DlmlnuttoDi  In  substance"  might, 
unexplained,  be  understood  to  mean  the 
digging  up  and  carrying  away  the  soil,  which, 
of  course,  is  not  intended  by  the  term.  We  do 
not  think  the  refusal  to  give  the  instruction 
was  prejudicial. 

Some  other  Instructions  are  criticised,  but 
we  do  not  think  It  necessary  to  comment  upon 
tb^m  particularly.  The  instructions  given 
were  clear  and  accurate  statements  of  the  law 
and  if  there  was  evidence  relating  to  matters 
which  might  have  influenced  the  Jury  Im- 
properly— for  example,  danger  of  loss  of 
stock  by  breaking  down  the  railroad  com- 
pany's fences,  or  danger  to  persmis  In  cross- 
ing, or  of  personal  annoyance  or  Ini'rlngement 
of  the  owner's  pleasure — such  evidence,  no 
doubt,  if  any  there  was,  would  have  been 
limited  by  instructions  If  requested.  W  e  can- 
not see  that  the  plaintiff  was  prejudiced  to 
an  extent  requiring  a  reversal  by  any  in- 
structions given  or  refused. 

[7]  But  one  objection  to  rulings  on  evi- 
dence is  complained  of  and  this  related  to 
the  admission  of  testimony  as  to  the  con- 
struotiofn  of  the  railroad  across  Charles 
Glenn's  land  Immediately  north  of  defend- 
ants' land.  It  appeared  that  the  plans  con- 
templated a  roadway  or  embankment  about 
the  same  as  over  defendants'  land  with  one 
60-foot  trestle.  As  the  flood  waters  of  the 
river  first  entered  upon  the  land  from  the 
Charles  Glenn  land  and  as  the  character  of 
the  railroad  construction  over  his  land  had 
a  certain  effect  lower  down,  the  evidence 
was  admissible.  The  court  limited  it  to  the 
Oiarles  Glenn  land. 

The  Judgment  and  order  appealed  from  are 
therefore  afOrmed. 

We  concur:  ANGBLLOTTI,  0.  J.;  MEI/- 
VIN,  J.;  SHAW,  J.;  SLOSS,  J.;  LAW- 
LOR,  J, 


HART  V.  rEESNO  TRACTION  CO. 
(S.  F.  7288.) 

(Supreme  Court  of  Gahfornia.    June  18,  1917. 
Rehearinc  Denied  July  18,  1917.) 

1.  Cabbierb  ■t=s>238— Irjttbiks  to  Passenoebb 
—Who  is  a  Fabsbngbb. 
A  person  may  become  a  passenger,  withoat 
having  come  into  the  carrier's  vehicle,  if  the  sur- 
rounding circumstances  show  an  intent  on  liis 
part  to  become  a  passenger,  and  an  acceptance 
of  him  by  the  carrier  as  a  passenger. 


2.  Cabbiebs  «=9320{2)  —  Irjubieb  to  Passen- 

6EBS— EVinENOB— SUFFICIENCT. 

Evidence  held  to  make  a  jury,  question 
whether  plaintiff  running  for  a  car  had  become 
a  passenger,  so  as  to  render  the  carrier  liable 
for  his  injuries. 

3.  Cabbiebs  «=»347(5)  —  Iitjubizs  to  Passbn- 

OBBS  —  BOABDINO  MOVING  CAB  —  QtTESTIOW 
FOB  JUBY. 

Intending  passenger's  contributory  negli- 
gence in  attempting  to  board  a  moving  car  is  tot 
the  jury,  since  it  is  not  negligence  per  se  for  one 
to  board  a  moving  street  car. 

4.  TbIAL      «=>194(2)— INSTBUOTIONS— MiATTEBB 

OF  Fact. 
The  mere  fact  that  the  court  began  an  in- 
struction "it  is  claimed  by  plaintiff"  did  not 
make  the  Instruction  one  on  matters  of  fact, 
where  the  instroction  embodied  a  fair  statement 
of  the  probative  tendency  of  the  evidence. 

5.  Affeal  and  Ebbob  «=3l083(4)— Ekbos  Fa- 

V0BABI.B— INSIBUCTIONS. 

Error,  if  any,  in  submitting  the  issues  wheth- 
er plaintiff  could  recover  on  the  theory  that  he 
was  a  passenger  or  whether  the  company  was 
liable  for  failure  to  exercise  ordinary  care,  con- 
ceding plaintiff  not  to  have  been  a  pasReoger,  is 
not  prejudicial  to  the  carrier,  since  the  submis- 
sion of  ordinary  care  was  unduly  favorable  to 
the  carrier. 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County;  George  B.  Church, 
Judge. 

Action  by  Harvey  J.  Hart  against  the 
BYesno  Traction  Company.  From  a  judgment 
for  plaintiff,  and  order  denying  new  trial,  de- 
fendant appeals.    Affirmed. 

Everts  &  Ewlng  and  Short  ft  Sutherland', 
all  of  Fresno  (Carl  E.  Lindsay,  of  Fresno,  of 
counsel),  for  appellant  B.  S.  Van  Meter  and 
a  K.  Bonestell,  both  of  Fresno,  for  re- 
spondent 

VICTOR  E.  SHAW,  Judge  pro  tem.  Ac- 
tion to  recover  damages  for  a  personal  In- 
jury alleged  to  have  been  sustained  by  plain- 
tiff as  a  result  of  defendant's  negligence. 
Judgment  for  $750  followed  a  verdict  in  favor 
of  plaintiff.  The  appeal  Is  by  defendant  from 
an  order  of  court  made  upon* a  statement  of 
the  ca.se  denying  its  motion  for  a  new  trial. 

At  the  time  of  the  alleged  injury  to  plain- 
tiff, defendant  owned  an  electric  rallyay 
upon  which  It,  as  a  common  carrier,  operated 
cars  between  the  dty  of  Fresno  and  a  station 
at  Its  eastern  terminus  known  as  Sunny  Side 
Vineyard,  over  which,  In  connection  with  a 
street  car  system  of  said  city.  It  transported 
passengers  between  said  points.  The  cause 
of  action,  aa  sulfidently,  although  perhaps 
Inartlstlcally,  stated  in  the  complaint  is 
based  upon  the  theory  that  plaintiff  at  the 
time  in  question,  although  he  had  not  en- 
tered defendant's  car,  was  nevertheless  a 
passenger  thereon  by  reason  of  the  fact  that 
defendant's  employes,  by  their  acts,  had  ac- 
cepted his  offer  to  become  such,  and  that  in 
boarding  the  car  he  was  by  reason  of  defend- 
ant's ii«gllgent  operation  thereof  thrown  to 
the  ground  and  Injured. 

[1]  That  one,  though  not  Inside  of  a  car- 
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Tier's  veUde,  may  nevertheless  as  to  the 
carrier  occupy  the  position  of  a  passenger 
entitled  to  the  highest  degree  of  care  must 
be  conceded.  Jaquette  v.  Capital  Traction 
Co.,  34  App.  D.  C.  41,  25  Ii.  R.  A.  (N.  S.)  40T. 
The  rule  Is  that: 

"A  person  may  become  a  passenger,  without 
having  come  Into  the  carrier's  vehicle,  if  the  sar- 
rounding  circumstances  show  an  intent  on  his 
part  to  become  a  passenger  and  an  acceptance  of 
him  by  the  carrier  as  a  passenger."  Hutchinson 
on  Carriers  (3d  Ed.)  {  1005;  Nilson  v.  Oakland 
Traction  Co.,  10  CaL  App.  103,  109,  101  Pac. 
413. 

12]  The  contention  of  appellant  Is  that  the 
evidence  Is  Insufllcient  to  show  that  respond- 
ent brought  hlmseU  within  the  rule  stated. 
While  not  questioning  the  existing  of  <At- 
cumstances  clearly  showing  an  Intention  on 
the  part  of  plalntlif  to  become  a  passenger, 
it  is  insisted  that  such  intention  was  not  com- 
municated to  defendant,  nor  any  circum- 
stances shown  from  which  an  acceptance  of 
plaintiff  as  a  passenger  by  defendant  could 
be  Implied. 

In  our  opinion  the  contention  possesses  no 
merit  It  aK)ears  that  plaintiff,  with  four 
others  with  whom  he  was  employed,  went 
to  Sunny  Side  station  with  the  Intention  of 
boarding  one  of  defendant's  cars  as  a  pas- 
senger for  Fresno.  When  they  got  there  it 
was  raining,  and  as  the  car  had  not  arrived 
they  took  shelter  under  a  tree  some  126  feet 
in  the  distance  short  of  the  p<rfnt  where  the 
Car  usually  stopped  at  the  end  of  the  track. 
Upon  its  arrival,  which  It  appears  was  late, 
plaintiff  and  his  companion  started  hurriedly 
from  their  shelter  to  the  car,  but  before  they 
reached  It  the  conductor  changed  the  trolley, 
and  the  car,  contrary  to  the  usual  custom, 
was  immediately  started  upon  its  reverse 
course  at  a  speed  of  some  four  or  five  miles 
per  hour,  but  slowed  down  a  little,  enabling 
plaintiff's  companions  who  were  ahead  of  him 
to  board  the  same.  Plaintiff  followed  the 
moving  car  at  a  fast  walk  or  trot,  and  as  it 
slowed  down  tjo  the  speed  at  which  he  was 
walking,  and  while  the  conductor  and  motor- 
man  were  looking  back  at  him,  he  grasped 
the  upright  handrail  of  the  car  and  Jumped 
on  the  step  thereof,  at  which  time  the  car 
was  propelled  forward  with  a  sudden  Jerk, 
causing  plaintiff  to  slip  and  lose  his  foothold 
upon  the  step  and  let  go  the  handrail,  as  a 
result  of  which  he  was  thrown  to  the  ground 
and  sustained  the  alleged  injury.  In  our 
opinion,  the  uncontroverted  evidence  offered 
tended  to  show  that  plaintiff  Intended  to 
boarB  the  car  to  be  carried  as  a  passenger; 
that  defendant's  servants  in  charge  thereof 
knew  of  his  intention  so  to  do,  and,  as  in- 
dicating their  consent  to  receive  him  and  his 
companions  as  passengers,  reduced  the  speed 
of  the  car,  and  saw  or  ought  to  have  seen 
what  he  was  doing,  and  understood  or  ought 
to  have  understood  his  purpose  in  doing  It 
The  drcumstanoes  shown  clearly  tended,  as 
between  the  parties,  to  establish  the  relation 
of  carrier  and  passenger.    Berry  v.  St  Louis 


Transit  Co.,  211  Mo.  88,  109  S.  W.  «61;  Bur- 
ger V.  Omaha  &  O.  B.  St  R.  B.  Co.,  139  Iowa, 
645, 117  N.  W.  35, 130  Am.  St  Rep.  343. 

[3]  Whether  or  not  plaintiff  was  a  pas- 
senger on  defendant's  car,  and  as  such  suf- 
fered injury  through  defendant's  negligence, 
were  questions  for  the  determination  of  the 
Jury,  as  likewise,  since  it  is  not  negligence 
per  ae  for  one  to  get  on  a  moving  street  car 
(MUson  V,  Oakland  Tractloa  Ca,  supra; 
NeUls  on  Street  Railroads,  vol.  1,  g  259; 
©•Mara  v.  St  Louis  Transit  Co.,  102  Mo.  App. 
202,  76  S.  W.  680),  was  the  question  of  his  al- 
leged contributory  negligence.  Upon  each 
of  such  questions  the  verdict  implies  a  finding 
favorable  to  plaintiff. 

14)  There  is  no  ground  for  the  contention 
that  the  court  changed  the  Jury  with  respect 
to  matters  of  faict  The  instruction  which 
forms  the  subject  of  this  complaint  begins 
with  the  words,  "It  Is  claimed  by  the  plain- 
tiff," which  assertion  is  followed  by  a  fair 
statonent  of  what  bis  evidence  toids  to 
prove.  Conceding  that  the  requested  instruc- 
tion as  to  the  burden  of  proof  was  a  pr<^>er 
one  and  should  have  been  given,  nevertheless 
the  failure  to  give  it  could  not  possibly  have 
prejudiced  any  substantial  right  of  de- 
fendant 

[6]  Appellant  also  Insists  that  it  was  prej- 
udiced by  reason  of  the  court  instructing  the 
Jury  upon  the  right  of  plaintiff  to  recover 
upon  two  theories — one  to  the  effect  that, 
if  found  to  be  a  passenger,  as  such  be  was 
entitled  to  the  exercise  of  the  highest  degree 
of  care  by  defendant,  and  the  other  to  the 
effect  that,  if  he'  was  not  a  passenger,  but 
attempting  to  become  such,  the  law  imposed 
upon  defendant  the  exercise  of  ordinal^  care 
only.  As  hereinbefore  stated,  not  only  was 
the  cause  of  action  as  stated  in  the  complaint 
based  upon  the  theory  that  plaintiff  was  a 
passenger,  but  the  evidence  clearly  tended 
to  establish  such  fact,  hence  defendant,  as  to 
plalnUff,  was  in  duty  bound  to  exercise  the 
highest  degree  of  care.  Now,  conceding  (but 
not  so  holding,  since  it  is  not  necessary  to 
so  decide)  that  the  court  erred  in  giving  the 
instruction  based  upon  facts  requiring  de- 
fendant to  exercise  ordinary  care  only,  it 
could  not  have  been  prejudiced  thereby.  In- 
deed,, as  to  defendant  obviously  the  instrno- 
tion  was  favorable  rather  than  otherwise. 

Objections  to  some  of  the  questions  pro- 
pouBded  with  the  view  of  proving  the  extent 
of  plaintiff's  injuries  should  have  been  sus- 
tained. For  Instance,  plaintiff's  employer 
was  asked  whether  or  not  there  was  any 
kind  of  carpenter,  work  which,  upon  being 
requested,  plaintiff  refused  to  do,  to  which 
he  answered,  "Yes."  Conceding  questions  of 
this  nature  Improper  since  plaintiff  m^y 
have  arbitrarily  refused,  it  is  apparent,  in 
view  of  ample  evidence  given  as  to  the  extent 
of  the  injury  suffered,  that  no  prejudice  re- 
sulted therefnmi.  They  were  not  calculated 
to  Influence  the  Jury  in  arriving  at  its  verdict 
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Our  attention  Is  directed  to  no  prejudicial 
error,  and  the  order  appealed  from  la  af- 
firmed. 

We  concur:    SHAW,  J.;   SLOSS,  J. 


McKINNELIi  T.  HANSEN  et  sL    (L.  A.  89S».) 
(Supreme  Court  of  California.    Aug.  4,  1917.) 

1.  Appeal  and  Bkrob  «=>757(1,  3)— Bbiefs— 
Ikcobpobating  Bvidsnce. 

Where  appeal  is  taken  under  Code  Civ, 
Proc.  S§  953a-853<;j  judgment  will  not  be  re- 
Tersed  because  of  insufficiency  of  evidence  to 
jnatify  findings  of  fact,  where  briefs  do  not 
oontau  any  portion  of  judgmott  roll,  nor 
enough  evidence  to  enable  court  to  determine 
merits  of  objections  urged,  but  show  that  the 
record  contains  testimony  besides  that  quoted 
relating  to  findings  in  question. 

2.  Affeai.  akd  Bbbob  ^ssBSl  —  Bjcoobd  — 
Frirtino. 

Record  on  appeal  may  be  prepared  under 
Code  Civ.  Proc  gS  953a-953c,  as  amended  in 
1915,  even  though  appeal  is  on  judgment  roll 
alone,  and  such  record  need  not  be  printed,  but 
may  be  typewritten  under  Supreme  Court  rule  7 
(119  Pac.  xi). 

In  Bank.  Appeal  from  Superior  Oouit, 
San  Dl^o  County;  C.  N.  Andrews,  Jndge. 

Action  by  Anna  Cw  McKlnnell  against  Het- 
tle  Hansen  and  another.  From  judgment 
for  defendants,  plalntUt  appealed  to  the  Dis- 
trict Court  of  Appeal,  where  the  judgment 
was  affirmed.  AM>llcation  for  hearing  la 
Supreme  Court  denied. 

Tbe  following  is  the  opinion  of  Conrey, 
P.  J.,  In  the  District  C!ourt  of  Appeal: 

The  attorney  for  appellants  opens  his  brief 
with  the  statement  that  this  is  an  appeal  from 
a  judgment  denying  the  relief  prayed  for  in  the 
cross-complaint  of  appellants.  He  says  that 
the  cross-complaint  alleged  that  the  property 
described  therein  was  the  community  property 
of  appellants,  and  that  appellant  Hettie  Hansen 
executed  deeds  thereof  to  the  resjMndent;  that 
appellants  asked  to  have  the  deeds  set  aside 
and  canceled,  or  that  the  respondent  be  declared 
a  constructive  trustee  for  appellants  on  certain 
grounds  stated.  The  brief  then  proceeds  to 
argue  the  following  propositions:  (1)  That  the 
finding  that  Hettie  Hansen  did  not  execute  the 
deeds  because  of  fear  of  arrest  or  immunity 
from  arrest  is  not  justified  by  the  evidence;  (2) 
that  the  finding  that  respondent  did  not  have 
actual  notice  that  the  property  was  the  com- 
munity property  of  Hettie  Hansen  and  H.  P. 
Hansen  is  not  supported  by  the  evidence;  (3) 
that  there  is  no  finding  of  fact  nor  does  the  evi- 
dence justify  the  finding  that  respondent  was 
an  incumbrancer  in  good  faith  and  for  a  valu- 
able consideration,  as  provided  in  section  164 
of  the  Civil  Code;  (4)  that  the  burden  of  proof 
is  on  the  respondent  to  show  that  she  is  an 
incumbrancer  in  good  faith;  (5)  that  appel- 
lants) are  not  estopped  to  assert  that  the  prop- 
erty is  community  property;  (6)  that  the  find- 
ing that  the  consideration  consisted  of  a  prior 
existing  indebtedness  and  additional  advances 
of  money  at  the  time  of  the  execution  of  said 
deeds  is  not  justified  by  the  evidence.  With- 
fai  the  argument  on  the  first  proposition  the 
point  is  presented  that  the  tnal  court  erred 
in  refusing  to  admit  certain  offered  testimony 
to  which  objections  made  by  respondent  were 
sustained  by  that  court.     The  foregoing  is  a 


complete  outline  of  the   points  presented  for 
consideration  here. 

The  typewritten  transcripts,  being  a  "Clerk's 
Transcript  on  Appeal,"  certified  by  the  clerk  of 
the  superior  court,  and  a  "Reporter's  Tran- 
script" approved  by  the  judge,  are  the  only 
papers  on  file  herem,  except  appellants'  brief. 
Section  950  of  the  Codo  of  Civil  Procedure' 
provides,  among  other  things,  that  on  appeal 
from  a  final  judgment  the  appellant  must  fur- 
nish the  court  with  a  copy  of  the  judgment 
roll.  Section  953,  Code  of  CivU  Procedure, 
provides  that  the  copy  of  tho  judgment  roll 
must  be  certified  to  be  correct  by  the  clerk  or 
the  attorneys.  These  requirements  have  stood 
nnchangod  in  the  Code  since  1874,  although 
some  other  phraseology  of  section  960  was 
amended  in  1915  (nearly  a  year  after  the  tran- 
scripts in  the  case  were  filed).  In  1907  sections 
953a,  953b,  and  953c  of  the  Codo  of  Civil  Pro- 
cedure were  enacted.  They  provide  for  what  is 
called  the  alternative  method  of  preparing  a 
record  on  appeal.  This  alternative  method  was 
designed  to  apply  to  a  record  made  on  the  trial 
of  an  action  or  of  some  proceeding  in  an  ac- 
tion. Thereby  the  appeahng  party  is  allowed 
to  require  that  the  stenographic  reporter  pre- 
pare a  transcript  of  his  phonographic  report 
of  the  trial,  in  cases  where  there  was  such  a 
report.  After  notice  as  prescribed,  the  tran- 
script is  settled  and  allowed  by  the  judge. 
Thereupon  it  shall  "become  a  portion  of  the 
judgment  roll  and  may  be  considered  on  appeal 
in  lieu  of  the  bill  of  exceptions  now  provided 
for  by  law."  Sections  953a,  953b,  and  953c  do 
not  contain  any  provisions  which  modify  the 
force  or  effect  of  sections  960  and  953,  Code 
of  Civil  Procedure,  or  the  rules  of  practice 
thereunder,  on  an  appeal  from  a  judgment. 

Rule  7  (119  Pac.  xi)  of  the  Supreme  Court, 
as  in  force  in  1907  and  long  prior  thereto,  pro- 
vided that  all  transcripts  of  record  must  be 
printed  in  the  manner  there  stated.  There- 
after rule  7  was  modified  by  excepting  from  its 
operation  criminal  cases  and  dvil  cases  coming 
under  the  provisions  of  section  953a,  Oxie  of 
Civil  Procedure.  It  remains  true  now,  just  as 
it  was  prior  to  the  enactment  of  sections  953a, 
^}3b,  and  953c,  that  a  judgment  roll  prepared 
as  required  by  section  950,  Code  of  Civil  Pro- 
cedure, and  its  correctness  certified  by  the 
clerk  or  attorneys  as  required  by  section  953, 
Code  of  Civil  Procedure,  must  be  printed  as 
required  by  rule  7.  Section  953c  says  of  the 
record  prepared  in  accordance  with  sections 
953a  and  963b:  "Said  record  shall  be  filed  with 
the  clerk  of  the  court  to  which  the  appeal  is 
taken  and  no  transcript  thereof  need  be  printed. 
In  filing  briefs  on  said  appeal  the  parties  must, 
however,  print  in  their  briefs,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the 
record  as  they  desire  to  call  to  the  attention  of 
the  court"  The  typewritten  "Clerk's  Tran- 
script" filed  herein  is  plainly  not  the  record  pre- 
scribed in  the  foregoing  quotation,  and  suce 
it  is  not  printed  it  cannot  be  considered.  With- 
out itathis  court  does  not  know  what  were  the 
issues  and  does  not  know  what  were  the  findings 
in  the  court  below.  If  it  be  objected  that  this 
is  a  technical  ruling,  the  answer  must  be  that 
the  law  may  be  technical,  as  all  laws  or  rules 
of  practice  are  in  a  sense  technical,  but  that 
the  ruling  in  this  case  is  not  so.  We  are  not 
here  construing  doubtful  phrases.  We  are  en- 
forcing a  long-established  rule  of  practice,  well 
known  to  the  profession,  which  has  been  in 
force  for  many  years,  and  which  this  court  is 
not  authorized  to  repeal  or  ignore. 

But  even  if  we  were  to  accept  the  clerk's 
transcript  of  the  judgment  roll  upon  the  as- 
sumption that  it  is  properly  before  the  court, 
appellants'  case  would  not  be  very  much  im- 
proved thereby.  Counsel  for  appellants  thave 
not  printed  in  their  brief  or  in  any   supplc- 
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ment  appended  thereto  any  portioii  of  the 
judgment  roll,  nor  have  they  printed  therein  a 
sttflScieDt  portion  of  the  evidenco  to  enable  the 
court  to  determine  the  merits  of  the  objections 
ur^ed  in  their  argument.  As  aboye  noted,  their 
principal  points  relate  to  claimed  insufficiency 
of  the  evidence  to  justify  certain  findings  of 
fact  Out  of  the  reporter's  transcript  of  more 
than  150  pages,  they  have  quoted  in  their  brief 
not  more  than  5  pages  of  testimony.  These  ex- 
cerpts from  the  testimony  are  connected  to- 
gether by  narrative  statements  related  by  coun- 
sel which  show  on  their  face  (and  counsel  as- 
sorts nothing  to  the  contrary)  that  the  record 
contains  much  testimony  other  than  that  quot' 
ed  in  the  brief,  relating  to  the  findings  in  ques- 
tion. Therefore  we  are  not  left  in  a  position 
where  we  are  able  to  assume  that  the  quota- 
tions in  the  brief  are  complete  as  to  the  points 
argued,  or  to  say  that  the  record  does  not  con- 
tain the  evidence  necessary  to  sustain  the  find- 
ings of  fact.  The  situation  is  much  like  that 
in  Pasadena  Realty  Co.  v.  Clune  (Civil  No. 
1646)  166  Pac.  1025,  decision  filed  in  this  court 
June  6j  1917,  wherein  we  said:  "In  order  to 
ascertain  whether  there  is  merit  in  the  con- 
tentions of  appellant,  the  court  would  be  com- 
pelled to  examine  the  typewritten  transcript 
and  look  therein  for  the  testimony  and  copies 
of  the  documents  relied  upon,  instead  of  in  the 
brief  of  appellant,  where  such  testimony  and 
records  should  have  beon  printed.  This  the 
court  is  nob  required  to  do.  Marcucci  v.  Vow- 
inckel,  164  Cal.  683,  190  Pac  430;  WUls  v. 
Woolner,  21  Cal.  App.  628,  132  Pac.  283 ;  MiUer 
V.  Oliver  et  ai,  X&S  Pac.  357." 
The  Judgment  is  affirmed. 

In  the  foregoing  decision  James^  J.,  con- 
curred in  the  following  opinion: 

I  concur  in  the  judgment.  I  am  not  prepar- 
ed to  agree,  however,  with  the  conclusion  an- 
nounced by  the  presiding  justice  that  on  an  ap- 
peal under  the  alternative  method,  to  wit,  un- 
der the  provisions  of  section  963a,  Code  of 
Civil  Procedure,  it  is  necessary  that  the  judg- 
ment roll  shall  be  printed.  It  does  seem  dear 
under  that  section,  however,  that  the  judgment 
roll  should  be  made  a  part  of  the  transcript 
wliich  is  cortifled  to  by  the  trial  judge.  How- 
ever, as  to  the  printing  of  the  judgment  roll,  I 
gather  that  our  Supreme  Court  has  taken  the 
view  that  section  953a  does  not  contemplate 
that  the  roll  shall  be  presented  in  printed  form, 
but  that  the  same  may  be  typewritten.  I  refer 
to  subdivision  2  of  rule  7,  prescribing  the  form 
of  transcripts  which  are  to  be  presented  under 
the  so-called  alternative  method.  In  that  part 
of  the  rule  to  which  attention  is  directed  the 
court  has  declared  that  transcripts  on  appeal 
prepared  under  the  method  referred  to  "must  be 
typewritten  and  the  paper  and  the  backs  for 
binding  the  same  must  not  exceed  ten  inches  in 
length  and  eight  inches  in  width,  ♦  •  •  the 
papers  constituting  the  ordinary  judgment  roll, 
are  here  desifcnated  as  the  'Clerk's  'Transcript,' 
and  the  certified  transcriptions  of  the  yhono- 
|;raphic  reporter's  notes  •  ♦  •  are  here  des- 
ignated as  the  'Reporter's  Transcript.'  "  Nei- 
ther by  the  statute  nor  rule  of  coart  is  a  party 
excused  from  printing  in  his  brief  such  portions 
of  the  "record,"  which  includes  both  the  clerk's 
and  the  reporter's  transcripts,  as  he  may  de- 
sire to  call  to  the  attention  of  the  appellate 
court.  As  we  have  hcretc^ore  had  occasion  to 
suggest,  the  so-called  alternative  method  is  most 
unsatisfactory  in  practice,  and  we  have  been 
unable  to  perceive  now  under  that  method  any 
expense  is  saved  to  the  litigants,  or  that  the 
court  or  the  attorneys  are  tiiereunder  relieved 
of  any  labor.  Multiplying  methods  under  which 
appeals  may  be  taken  can  conduce  onlv  to  con- 
fusion in  the  practice  and  produce  results  which 
in  no  wise  aid  in  the  administration  of  justice. 


Henry  J.  Blsdioff,  of  San  Diego,  for  ai4>el- 
lanta.  Lester  D.  Welch,  of  San  Diego,  for 
respondeat 

PER  OORIAM.  (1]  In  denying  the  appU- 
cation  for  a  hearing  in  this  conrt  after  de- 
dslmt  by  the  District  Court  of  Appeal  of  the 
Second  Appellate  District,  we  deem  It  prop- 
er to  say  that  we  do  so  solely  upon  the  sec- 
ond ground  tor  affirmance  stated  In  the  opin- 
ion of  Mr.  Presiding  Justice  Conrey. 

[2]  We  do  not  concur  as  to  the  first  ground. 
Rule  7  (119  Pac.  xl)  of  this  court  has  never 
been  considered  by  this  court  as  requiring  a 
printed  transcript  where  the  record  on  ap- 
peal is  made  up  under  the  provision  of  sec- 
tion 953a  et  seq.,  Code  of  Civil  Procedure. 
It  Is  the  settled  construction  of  that  rule 
that  in  any  dvll  case  in  whidi  a  record  on 
appeal  Is  authorized  to  be  pr^iared  under 
those  sections  the  case  is  a  dvll  case  "com- 
ing under  the  provisions  of  section  953a" 
within  tbe  meaning  of  the  rule,  and  that 
under  the  express  terms  of  the  rule  (subs. 
1  and  2)  the  whole  record  on  appeal,  in- 
cluding the  Judgment  roll,  may  be  typewrit- 
ten. Sudti  has  been  the  Invariable  prac- 
tice. Prior  to  the  amendment  of  section  953a 
in  1915  It  was  held  that  when  the  appeal 
was  on  the  Judgment  roll  alone  no  record  on 
appeal  could  be  prepared  thereunder,  but  it 
Is  settled  by  decisions  made  since  the  amend- 
ment that  the  effect  thereof  Is  to  authorize 
a  record  thereunder  even  when  the  appeal  I» 
on  the  Judgment  roll  alone,  with  the  conse- 
quent right  to  a  typewritten  record  thereof. 

The  application  for  a  hearing  in  this  court 
is  denied. 


EMMETT  V.  COONS.    (Civ.  1813.) 

(District  Conrt  of  Appeal,  Second  District,  Cal- 
ifornia. June  26,  1917.  Rehearing  Denied 
July  25,  1917;  Denied  by  Supreme  Court 
Aug.  23,  1917.) 

1.  Novation  «s93— NEOxssrrT  fob  Rkixasb. 

In  view  of  Civ.  Code,  i  1631,  subd.  2,  section 
2794,  subd.  3,  there  can  be  no  novation  substi- 
tuting new  debtor  for  old  without  release  of  the 
original  debtor,  where  agreement  with  person 
substituted  is  not  in  writing. 

2.  Appbai.  and  Erbob  <8=>757(3)— Bbixib— In- 
cokpobattng  evidence. 

On  appeal  taken  under  Code  Civ.  Proc.  ( 
953c  court  -will  not  reverse  judgment  on  ground 
that  evidence  is  insufficient  to  support  findings^ 
where  appellant's  brief  contains  some  of  the 
evidence  bearing  on  questions  argued,  but  shows 
that  there  was  other  evidence  on  the  same  sub- 
ject which  is  not  quoted. 

8.  Novation   «=»12  —  Stjiticibhot    or   Bvi- 

DENCE — ReLEL&SEL. 

Evidence  held  sufficient  to  support  finding  of 
novation  of  debtors  where  it  shows  that  at  meet- 
ing of  creditors  and  old  and  new  debtors  it  was 
agreed  that  creditors  should  accept  reduction 
and  look  to  new  debtor  for  their  money,  that 
one  suit  against  old  debtor  was  dismissed  in 
accordance  with  agreement,  and  that  other  cred- 
itors transferred  their  accounts  to  name  of  new 
debtor. 
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Appeal  from  Superior  Court,  Kem  County ; 
Howard  A^  Pealrs,  Judge. 

Action  by  Walter  A.  Bmmett,  Jr.,  against 
W.  H.  Coong.  From  Judgment  for  plalntUC, 
-defendant  appeals.    Affirmed. 

For  opinion  in  Supreme  Court  denying  re- 
hearing, see  167  Pac.  890. 

H.  H.  Bell,  of  Maricopa,  and  B.  F.  Brit- 
tan,  of  Bakersfleld,  for  appellant.  B.  L.  Fos- 
ter and  Cbas.  A.  Bamhart,  botb  of  Bakers- 
field,  for  resiKtndent 

CONRBT,  P.  J.  The  defendant  appeals 
from  the  Judgment  and  contends  that  the 
Judgment  should  be  reversed  on  grounds  of 
Insufficiency  of  the  evidence  to  support  the 
findings. 

The  only  records  filed  herein  are  a  type- 
written reporter's  transcript  settled  and  al- 
lowed by  the  Judge,  and  the  typewritten 
derk's  transcript  certified  by  the  derk  of  the 
-court  below.  The  judgment  roll  has  not  been 
printed,  and  it  is  not  before  the  court  In  the 
form  required  by  law.  McKlnnell  v.  Han- 
sen, 167  Pac.  887,  decided  by  this  court  June 
2,  1917.  By  assuming  the  existence  of  the 
record  as  counsel  assume  it  In  their  argu- 
ment, we  learn  that  the  action  was  brought 
by  the  plaintiff  as  assignee  of  several  creditors 
of  Warren  Barnes  against  the  defendant. 
Coons,  under  an  alleged  agreement  of  nova- 
tion whereby  Coons  was  substituted  as  debt- 
or instead  of  Barnes. 

[1]  It  is  conceded  that  there  was  no  agree- 
ment In  writing,  and  it  is  claimed  by  appel- 
lant that  the  evidence  failed  to  show  a  re- 
lease of  Barnes  by  his  original  creditors. 
Such  release  would  be  necessary  to  make  a 
novation  substituting  a  new  debtor.  Civ. 
-Code,  $  1531,  subd.  2 ;    section  2794,  subd.  3. 

[2]  Counsel  for  appellant  in  their  brief 
have  quoted  some  portions  of  the  testimony, 
and  thereby  have  attracted  oiur  attention  "to 
such  portions  of  the  record  as  they  desire  to 
call  to  the  attention  of  the  court."  Code  Civ, 
Proc.  §  95.Sc.  It  may  be  conceded  that  the 
testimony  quoted  does  not  show  any  release 
of  the  original  debtor  by  his  creditors.  This, 
however,  does  not  enable  ua  to  say  that  there 
Is  no  such  evidence,  when  we  observe  also  by 
reading  the  same  brief  that  there  was  other 
evidence  on  the  subject  which  they  did  not 
quote.  Thus  they  refer  us  to  the  testimony 
of  Warren  Barnes  and  assure  us  that  it  falls 
to  show  that  he  was  released  by  the  credi- 
tors. They  tell  us  that  this  testimony  com- 
mences on  page  81  of  the  transcript,  but  their 
quotations  give  only  certain  parts  of  pages 
100  to  108.  They  do  not  tell  us  that  these 
quotations  are  the  only  portions  of  the  testi- 
mony of  Barnes  bearing  upon  tho  question 


argued.  Again,  they  tell  us  that  the  testimo- 
ny introduced  by  the  defendant  is  in  contra- 
diction to  that  offered  by  the  plaintifT.  Then, 
Instead  of  quoting  the  testimony  on  which 
they  rely,  they  give  us  a  statement  of  counsel 
for  api)enant  purporting  to  outline  what 
the  testimony  of  the  defendant's  witnesses 
"shows."  This  is  one  of  those  numerous  cas- 
es in  which  the  Supreme  Court  and  the 
Courts  of  Api)eal  are  asked  to  waste  their 
time  In  digging  through  records  not  present- 
ed as  required  by  law,  in  order  to  reverse 
Judgments.  With  himdreds  of  cases  waiting 
for  decision,  the  interests  of  Justice  do  not 
demand  and  it  scarcely  can  be  said  that 
those  interests  permit  us  to  delay  the  deci- 
sion of  the  cases  in  waiting  while  we  make 
up  statements  and  attempt  to  analyze  rec- 
ords that  are  not  properly  presented.  In  this 
case  there  has  been  a  more  extensive  quota- 
tion of  evidence  by  counsel  for  respondent, 
who  deemed  It  not  safe  to  rely  upon  the  fact 
that  the  record  was  not  sulBciently  presented 
on  the  other  side. 

[3]  From  the  evidence  quoted  in  the  brief 
for  respondent,  we  learn  that  there  were 
meetings  of  creditors  of  Barnes,  at  one  or 
more  of  which  meetings  the  defendant.  Coons, 
was  present  The  witnesses  failed  to  give 
the  names  of  all  the  creditors  who  were  pres- 
ent, but  apparently  there  were  more  than  the 
number  whose  assigned  claims  are  represent- 
ed by  the  plaintiff  In  this  action.  Counsel 
admit  that  it  was  stipulated  that  the  amounts 
of  the  claims  as  set  forth  In  the  complaint 
are  not  in  question.  One  of  the  witnesses 
testified  that: 

"It  was  finally  agreed  by  everybody  present 
that  they  would  accept  20  per  cent  reduction, 
and  accept  Mr.  Coona'  proposition  and  look  to 
Mr.  Coons  for  their  money." 

In  one  instance  a  suit  which  had  been  com- 
menced against  Barnes  was.  In  accordance 
with  that  agreement,  dismissed,  and  in  other 
instances  the  creditors  transferred  their  ac- 
counts to  the  name  of  Coons.  While  the  tes- 
timony thus  developed  by  the  brief  of  re- 
spondent might  well  be  more  definite  in  some 
details,  it  does  tend  to  support  the  finding 
which  counsel  have  chosen  to  discuss,  and 
we  are  unable  to  say  that  the  findings  are 
not  supported  by  the  evidence. 

We  have  discussed  the  principal  proposi- 
tion upon  which  appellant  relies  for  a  re- 
versal. The  other  propositions  referred  to  in 
the  brief  are  subsidiary  to  the  principal  one, 
and  as  presented  are  not  suflScient  to  sustain 
the  appeal. 

The  Judgment  Is  affirmed. 

We  concur:  JAMES,  J.;  WORKS,  Judge 
pro  tem. 
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EMMETT  ▼.  COONS.    (L.  A.  5323.) 

(Sapreme  Court  of  California.    Aug.  23,  1917.) 

Appeal  and  Ebbob  ®=»631— Pbintino  Judg- 
ment RoLif— Nexiessitt. 
In  an  appeal  from  a  judgment  on  tlie 
grounds  of  the  insufficiency  of  the  eviclence  to 
support  the  findings,  it  is  not  necessary  that  the 
judgment  roU  be  printed  where  a  typewritten 
reportei^s  transcript  settled  and  allowed  by  the 
judge  and  a  typewritten  derk's  transcript  cer~ 
tified  by  the  clerk  of  the  court  below  are  filed. 

In  Bank.     Appeal  from   Superior  Court, 
Kern  County;  Howard  A.  Pealrs,  Judge. 
Application  for  rehearing.    Denied. 
For  opinion  of  appellate  court,  see  167  Pac. 

888. 

H.  H.  Bell,  of  Maricopa,  and  E.  F.  Brittan, 
of  Bakersfield,  for  appellant  B.  L.  Foster  and 
Chas.  A.  Bai-nhart,  both  of  Bakersfield,  for 
respondent. 

PER  CURIAM.  In  denying  the  application 
for  a  hearing  in  this  court,  we  deem  It  prop- 
er to  say  that  we  disapprove  the  statement 
In  the  opinion  that  because  the  Judgment  roll 
was  not  printed  "it  is  not  before  the  court  In 
the  form  required  by  law."  We  have  already 
expressed  our  view  on  this  question,  in  deny- 
ing a  hearing  in  this  court  of  the  case  of  Mc- 
Kinnell  v.  Hansen,  167  Pac.  887,  referred  to 
In  the  opinion.  The  opinion,  however,  shows 
that  In  deciding  the  case  the  court  did  as- 
sume the  existence  of  a  proper  record  of  the 
Judgment  roU. 


CUNNISON  V.  MIIiLBR  et  al     (Civ.  2104.) 
(District  CJourt  of  Appeal,  Second  District,  Cal- 
ifornia.    July  6,  1917.) 

1.  Afpeai.  and  Ebbob  «s>767(1)— Bbiefb— In- 

OOBPORATINO    RBCOBD. 

Judgment  will  not  be  reversed  on  appeal  un- 
der "alternative  method"  where  appellant  prints 
in  bis  brief  no  part  of  record  to  which  he  desires 
to  call  attention. 

2.  Appeal  and  Ebbob  «s>9K7(2) — Judgment 
^=»139— Default— Settihg  Aside— Dibcbb- 
TiON— Review. 

Determination  of  moti(Hi  to  set  aside  default 
Judgment  on  the  ground  of  mistake,  inadver- 
tence, surprise,  and  excusable  neglect  rests  in 
discretion  of  trial  court,  which  wui  not  be  dis- 
turbed in  the  absence  of  abuse. 

3.  Appeal  and  Bbbob  ^=>8Q5 — Review — Bill 
—Sufficiency. 

On  an  appeal  from  deficiency  judgment  tak- 
en against  appellant  by  default  in  action  to 
foreclose  mortgage,  objection  that  complaint  does 
not  state  cause  of  action  cannot  be  reached 
where  the  judgment  is  not  void. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  James  Cunnlson  against  Ghaiies 
Lee  Miller,  William  Evans,  and  another. 
From  judgment  for  plaintiff,  William  JBivans 
appeals.    Affirmed. 

J  as.  W.  Bell,  of  Los  Angeles,  for  appellant 
Ralph  El  Swing,  of  San  Bernardino,  for  re- 
spondent 


JAMES,  J,  Defendant  Bvans  prosecutes 
this  appeal  from  an  order  made  by  the  trial 
court  denying  the  motion  of  said  defendant 
to  have  set  aside  a  judgment  taken  against 
him  after  service  of  summons  and  complaint 
had  been  regularly  made  and  default  enter- 
ed. The  notice  of  appeal  also  states  that  the 
defendant  appeals  from  the  "deficiency  judg- 
ment made  and  entered  against  him  In  said 
action." 

[1]  The  appeal  Is  taken  under  the  so-called 
and  most  unsatisfactory  "alternative  meth- 
od," but  appellant  has  failed  to  follow  the 
statute  In  that  no  part  of  the  record  to  which 
he  desires  to  call  attention  Is  printed  In  his 
brief.  Having  omitted  to  comply  with  the 
direction  of  the  statute  In  that  regard,  no 
duty  is  Imposed  upon  this  court  to  examine 
the  typewritten  transcript  Marcncd  v.  Vo- 
winckel,  164  CaL  693,  130  Pac.  430;  Wills  v. 
Woohier,  21  Cal.  App.  528,  132  Pac.  283;  Mil- 
ler V.  Oliver  et  al.,  163  Pac.  357;  Pasadena 
Realty  Co.  v.  Clune,  166  Pac.  1025 ;  McKln- 
nell  V.  Hansen  et  aL,  167  Pac  887. 

We  have,  however,  looked  over  the  briefs 
and  in  an  abstract  way  considered  the  prop- 
ositions argued  therein.  The  appellant  It  la 
stated,  was  the  mortgagee  named  in  a  certain 
mortgage.  This  mortgage  and  the  accom- 
panying  note  he  transferred  to  this  plalntUf. 
The  transfer  of  the  note  was  effected  by  a, 
simple  indorsement  on  the  back.  The  plaln- 
tUf, bringing  this  action  to  foreclose  the 
mortgage,  joined  appellant  as  a  party  for  the 
purpose  of  securing  a  deficiency  judgment 
against  him  in  the  event  that  by  sale  of  the 
security  the  debt  was  not  satisfied.  The  sale 
of  the  property  did  not  in  fact  produce  suffi- 
cient money  to  satisfy  the  mortgage  debt  and 
deficiency  judgment  was  entered  against  ap- 
pellant for  the  sum  of  $401.50.  This  ai^)el- 
lant,  after  service  of  summons,  made  no  ap- 
pearance in  the  action  and  allowed  judgment 
to  be  taken  against  him  by  default.  He  aft- 
erwards made  motion,  based  upon  the  alleged 
ground  of  mistake,  inadvertence,  surprise, 
and  excusable  neglect,  to  have  this  Judgment 
set  aside,  which  motion  was  by  the  court  de- 
nied. 

[2]  The  matter-  of  determining  sndi  a  mo- 
tion rests  within  the  sound  discretion  of  the 
trial  judge,  and  upon  the  statement  of  the 
facts  as  set  forth  in  the  brief  we  cannot  see 
that  the  court  abused  its  discretion.  Appel- 
lant did  not  appeal  from  the  judgment  of 
foreclosure,  but  appealed,  so  It  is  stated,  from 
the  "deficiency  judgment"  The  liability  of 
appellant  was  determined  by  the  judgment  at 
foreclosure  wherein  It  was  adjudged  that  he 
was  liable  for  any  money  that  might  be  nec- 
essary to  make  up  the  deficiency  between  the 
amount  realized  on  the  sale  of  the  property 
and  the  mortgage  debt  with  incidental  costs. 
The  entry  of  deficiency  judgment  was  an  in- 
cident which  followed  only  because  it  was  ad- 
judged in  the  original  decree  that  the  plain* 
tiff  was  entitled  to  that  relief. 
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[3]  Tbe  question  whether  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of 
action,  as  it  Is  argued  by  appellant  It  did  not, 
we  think  could  not  be  reached  by  tbls  appeal; 
for  a  Judgment  so  entered  upon  such  a  com- 
plaint, where  the  party  defendant  lias  de- 
faulted, would  not  be  void. 

The  judgment  and  order  are  affirmed. 

We  concur:  CONREJY,  P,  J,;  WORES, 
Judge  pro  tern. 


PEOPIiB  V.  EDGAR.     (Or.  673.) 

QMstrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Aug.  24,  1917.) 

1>  Witnesses  «=>351— Ihfeachuknt— Rkia- 
TiONSHip  WITH  AcCTJSED— Misconduct. 
While  it  may  be  shown  that  a  witness  had 
Illicit  relations  with  accused,  as  affecting  her 
credibility,  it  is  improper  to  ask  questions  in  bad 
faith,  and  lay  foundations  for  impeachment, 
when  no  evidence  is  to  be  offered  in  impeach- 
ment. 

2.  Cbivinal  Law  ^=3720(5)— Misoorduot  of 

COVNSKL. 

An  insistence  by  a  proeecutine  attorney  that 
a  witness  swear  to  the  truth  of  her  statements 
upon  a  crucifix  pressed  against  her  breast  was 
a  direct  intimation  that  Uie  witness  could  not 
-be  believed  under  an  ordinary  oath,  and  was  fla- 
grant misconduct 

3.  Cbiminal  Law  «=»72S(1)— Misconduct  or 
Counsel. 

Where,  on  objection  to  a  question  on  cross- 
examination  of  a  prosecutrix  m  a  rape  case  as 
to  her  knowledge  of  what  would  happen  if  de- 
fendant was  convicted,  counsel  said,  "I  know 
what  would  happen  to  him  if  it  were  my  daugh- 
ter," there  was  misconduct  tending  to  inflame 
the  jury. 

4.  Cbiuinaij  Law  «=»719(1,  8)  — Misconduct 
or  Counsel  in  Abouuent. 

It  is  error  in  argument  to  tell  the  jury  the 
opinions  of  different  persons  as  to  the  guilt  of 
accused,  the  indictment  and  opinions  of  guilt 
not  being  evidence  of  giiilt ;  nor  can  the  prose- 
cuting attorney  give  his  opinion,  except  as  to 
evidence  introduced  on  the  trial. 

5.  Criminal    Law    €=3719(3)  —  Reuabks    of 
Counsel. 

A  remark  of  a  prosecuting  attorney  that  he 
would  not  prosecute  a  man  if  he  did  not  believe 
him  guilty  is  erroneous,  as  putting  the  opinion 
into  evidence,  and  leads  the  jury  to  believe  tbe 
attorney  has  based  his  opinion  partly  on  facts 
not  shown  in  evidence. 

6.  CaiMiNAL  Law   «=s>1171(3)  —  Remabks  or 
Counsel— Kbbob. 

Remark  of  prosecuting  attorney  that  he 
would  not  let  fraternal  orders  and  politics  af- 
fect his  prosecuting  the  case  was  prejudicial; 
there  being  no  evidence  whatever  regarding  it. 

7.  Criminal  Law  ig=>1171(3)— Misconduct  of 
Counsel— Aboument  to  Jubt. 

A  statement  of  a  prosecuting  attorney  in  a 
rape  case,  in  effect  that  if  the  defendant  were 
not  guilty  he  could  and  should  have  discovered 
and  shown  whether  or  not  prosecutrix  had  sex- 
ual intercourse  with  others,  was  prejudicial,  as 
impressing  the  jury  that  the  burden  of  proof 
was  on  defendant. 

8.  Rape    «=>36  —  Evidence  —  Bubden    of 
Pboof. 

In  a  rape  case,  there  is  no  duty  on  the  de- 
fendant to  show  who  the  guilty  party  was,  or 
diat  other  persons  bad  intercourse  with  prosecu- 


trix, no  matter  If  defendant  has  special  means 
for  knowing. 

9.  Criminal  Law  <g=>1037(2)— Appeal— Mis- 
conduct OF  Counsel— Request  That  Jubt 
be  Admonished. 

Although  ordinarily  necessary  to  request  the 
court  to  acuDonish  the  jui^  where  there  is  mis- 
conduct of  counsel,  such  is  not  the  case  where 
the  court  tells  the  jury  that  he  is  not  going  to 
admonish  them  each  time,  but  that  they  should 
not  consider  anything  to  whidi  an  objection  is 
sustained. 

10.  Cbihinal  liAW  i8=»730(l)— New  Tblal— 
Misconduct  of  Counsel — Admonishment 
or  Jury. 

Where  misconduct  of  counsel  is  so  persisted 
in  and  pernicious  that  it  is  not  in  human  nature 
to  forget,  a  mere  admonishment  to  the  jury  is  in- 
sufficient, and  a  new  trial  is  necessary. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

William  Edgar  was  convicted  of  statutory 
rape,  and  he  appeals.    Reversed. 

H.  A.  Blanchard,  of  San  Jose,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen,,  and  John  H. 
Riordan,  Deputy  Atty.  Gen.,  for  the  People. 

PBR  CURIAM.  The  defendant  was  charg- 
ed with  and  convicted  of  the  crime  of  rape, 
alleged  to  have  been  committed  upon  a  female 
under  the  age  of  consent.  He  was  sentenced 
to  20  years'  Imprisonment  In  the  peniten- 
tiary, and  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

As  is  quite  frequent  In  criminal  cases  ap- 
pealed from  the  county  of  Santa  Clara  (from 
which  this  appeal- comes),  the  misconduct  of 
the  district  attorney  during  the  trial  of  the 
cause  is  the  principal  point  made  for  a  re- 
versal of  tbe  judgment  It  seems  to  be  a 
pronounced  proclivity  of  the  district  attorney 
of  that  county  to  endeavor,  in  the  trial  of  a 
peraon  charged  with  crime,  to  circumvent  the 
well-settled  and  generally  well-understood 
rules  of  evidence  by  willfully  Injecting  into 
the  case  immaterial  and  prejudicial  matters, 
through  the  medium  of  innuendo,  bald  asser- 
tions of  his  personal  opinion  as  to  alleged 
facts,  and  the  poor  pretense  of  arguing  objec- 
tions, all  obviously  Intended  for  the  ears  and 
consideration  of  the  jury.  In  the  past,  simi- 
lar misconduct,  which  has  been  'brought  to 
our  attention  In  other  recent  cases,  did  not 
result  in  a  reversal  of  the  judgment,  not, 
however,  because  it  was  not  abundantly  es- 
tablished, but  because  the  evidence  in  the 
given  case  sufficiently  showed  the  defendant 
to  be  guilty,  and  we  were  satisfied  that  the 
verdict  of  the  jury  had  not  been  controlled 
or  materially  affected  by  such  misconduct. 
The  situation  in  the  present  case  Is  obviously 
different  Here  the  testimony  of  the  prose- 
cuting witness  was  not  only  'uncertain  and 
contradictory  in  matters  of  vital  Importance, 
but  was  shown  to  be  vrtllfully  and  absolutely 
false  in  certain  particulars  affecting  a  mate- 
rial phase  of  her  story.    Moreover,  her  story 
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In  part  rails  close  to  the  border  line  of  the 
fantastic. 

No  good  purpose  ■would  be  served  by  nap- 
rating  In  detail  her  testimony;  but  for  the 
purpose  of  showing  its  Improbability  In  an 
essential  feature  it  will  suffice  to  say  that  she 
testified  in  substance  that  the  defendant,  pri- 
or to  the  commission  of  the  particular  act  for 
whl(di  he  was  on  trial,  had  had  sexual  inter- 
course with  her  at  regular  Intervals  during  a 
period  of  several  months,  but  that  on  each 
occasion  there  was  but  slight  penetration, 
and  she  undertook  to  state  with  exactitude 
Its  extent,  and  also  testified  that  on  each  oc- 
casion the  defendant  was  content  to  lie  pas- 
sively upon  her  for  a  period  of  15  minutes 
without  mgaglng  In  the  motions  which  ordi- 
narily accompany  an  act  of  sexual  Inter- 
course. The  Improbability  of  the  testimony 
of  the  prosecuting  witness  In  the  particular 
stated  is  obvious.  It  was  so  to  l>r.  Beaty,  a 
witness  for  the  prosecution,  who,  referring  to 
it,  said: 

"I  can  conceive  of  an  entering  carefully,  very 
carefully,  and  being  withdrawn,  without  caus- 
ing a  rupture  of  the  hymen.  I  think  it  is  very 
unnatural,  very  unusual.  It  is  not  common  to 
carry  on  acts  of  sexual  intercourse  as  described 
by  tne  prosecutrix.  I  have  a  reasonable  doubt 
as  to  whether  that  would  be  probable,  but  not 
as  to  its  beise  possiUe.  It  is  a  possibility,  but 
not  a  probability." 

The  defendaht,  testifying  in  his  own  be- 
half, denied  the  story  of  the  prosecutrix ; 
and  a  Mrs.  Perry,  a  witness  called  by  him, 
corroborated  him  in  the  particular  that  he 
did  not  and  could  not  have  committed  the  of- 
fense charged  on  the  day  and  at  the  place 
and  time  charged.  This  witness  testified  In 
snbetance  that  she  and  her  husband  had  been 
particular  and  intimate  friends  of  the  de- 
fendant and  his  wife,  and  had  frequently 
visited  them  at  their  home,  and  that  after 
the  wife's  death  she  (the  witness)  had  been 
in  the  habit  of  visiting  the  defendant  at  his 
home  for  the  purpose  of  gathering  up  and  do- 
ing his  laundry,  and  at  one  time  after  the 
death  of  his  wife  had  attended  him  during 
an  Illness;  that  she  was  at  the  defendant's 
home,  accompanied  by  her  children,  on  the 
day  and  during  the  hours  that  the  prosecu- 
trix testified  the  defendant  had  committed 
the  act  charged  against  him ;  that  while  there 
the  prosecutrix  called,  but  that  the  defendant 
told  her  to  go  home,  and  on  that  occasion  at 
no  time  attempted,  and  had  no  opportunity  to 
commit,  any  act  of  impropriety  with  her. 
This  witness  was  subjected  to  a  very  severe 
cross-examination  by  the  district  attorney. 
He  was  not  satisfied  to  rest  upon  the  results 
obtained  by  this  examination,  but  resorted  to 
what  we  must  characterise  as  the  grossest 
misconduct  in  a  further  efTort  to  discredit 
her.  His  attitude  and  conduct  will  be  best 
shown  by  excerpts  from  the  record  of  the 
trial. 

"Q.  (By  Mr.  Free  on  cross-examination).  Yon 
cannot  say  whether  you  went  there  [to  the  de- 
fendant's home]  once  or  several  times  that  week 


[the  week  in  which  the  offoise  was  charged]? 
A.  I  never  went  several  times  in  one  week  when 
Mr.  Edgar  was  not  sick.  Q.  Oh,  I  see.  A. 
When  Mr.  Edgar  was  sick,  my  husband  as  a  rule 
would  go  with  me,  and  sometimes  1  went  alone, 
and  my  husband  was  a  frequent  visitor,  and  vis- 
ited Mr.  Edgar  very  often,  and  I  went  with  my 
husband's  consent.  Q.  Did  your  husband  go 
there  to  visit  Mr.  Edgar,  or  come  to  get  you  b> 
bring  you  home? 

"Mr.  Blanchard  (counsd  t<«  the  defendant): 
Just  a  second.  I  (K)ject  to  that,  on  the  ground 
it  is  Immaterial,  irrelevant,  and  incompetent,  not 
proper  cross-examination,  and  intended  by  the 
district  attorney  as  an  msnlt  to  this  witness, 
and  I  assign  the  same  as  misconduct,  and  ask 
that  the  jury  be  instructed  to  disregard  it. 

"The  Court:  The  objection  is  sustained.  Gen- 
tlemen of  the  jury,  whenever  the  court  sustains 
an  objection  to  a  ouestion  you  are  to  disregard 
the  question  as  wdl  as  the  answer — there  being 
no  answer  in  this  case. 

"Q.  Haven't  you  and  your  husband  had  fre- 
quent trouble  about  Mr.  Edgar? 

"Mr.  Blanchard:  That  is  objected  to  as  im- 
material, irrelevant,  and  incompetent,  and  not 
proper  cross-examination,  and  mtended  by  the 
district  attorney  as  an  insult  to  this  witness,  and 
I  assign  the  same  as  misconduct  of  the  district 
attorney,  and  I  ask  the  court  to  instruct  the  dis- 
trict attorney  to  desist  from  such  misconduct, 
and  I  ask  that  the  jury  be  instructed  to  disre- 
gard any  statement  of  that  character. 

"Mr.  Free:  I  want  to  answer  that  This  wit- 
ness alleges  that  her  conduct  in  this  respect  is 
agreeable  to  her  husband,  which  is  contrary  to 
the  fact,  as  we  know,  and  the  husband  will  so 
state;  and  I  want  the  right  to  cross-examine 
her  and  lay  the  foundation  for  further  testi- 
mony. 

"Mr.  Blanchard:  I  assign  the  statement  of 
the  district  attorney  as  misconduct  I  state  that 
it  is  absolutely  false,  and  the  husband  has  visit- 
ed Mr.  Edgar  frequently  himself. 

"Mr.  Free:  WiU  you  consent  to  the  husband 
being  called  and  sworn  and  asked  the  questions? 

"Mr.  Blanchard:  I  will  waive  none  of  my 
rights  80  far  as  that  is  concerned.  The  fact  of 
a  defendant  such  as  Mr.  Edgar  being  indicted 
on  a  charge  of  rape,  and  then  deny  him  the  right 
to  have  a  lady  come  to  testify,  without  brand- 
ing her  as  being  guilty  of  every  crime  than  that 
one  you  allege  this  man  is  guilty  of.  This  lady 
is  the  mother  of  five  children,  and  one  a  baby 
in  arms,  a  baby  18  months  old;  yet  she  comes 
into  court  to  be  insulted  by  an  officer  whose 
duty  it  is  to  protect  this  woman,  and  I  insist 
that  we  have  a  right  to  the  protection  of  this 
court,  and  I  demand  that  the  district  attorney 
of  this  county  desist  from  insulting  this  witness 
time  after  time. 

"The  Court:  Well,  I  don't  think  that  further 
discussion  is  necessary.  The  court  sustained 
the  objection  yesterday.  The  witness  has  v<A- 
unteered  the  statement  here  that  I  presume  the 
district  attorney  thought  I  invited  this  question. 
If  be  wishes  to  nave  that  statement  stricken  out. 
I  will  have  it  stricken  out ;  and,  gentiemen  of 
the  jury,  counsel  sometimes  become  heated,  and 
the  court  usually  tries  to  moderate  their  argu- 
ments as  far  as  possible.  These  arguments  and 
statements  by  the  district  attorney  and  the  at- 
torney for  the  defendant  are  not  evidence,  and 
you  must  not  accept  them  as  evidence  in  any 
way;  and  when  the  court  sustains  an  objection 
to  a  question  you  must  wipe  the  question  from 
your  mind,  as  well  as  remember  that  the  answer 
has  not  been  given,  or,  if  it  has  been  g^ven  and 
stricken  out,  that  you  must  not  regard  it  in  any 
way.  I  will  not  repeat  this  instruction  to  you 
frequentiy.  It  may  appear  proper  to  do  so,  and 
it  may  be  asked;  but  I  am  depending  upon  you 
as  intelligent  men  to  remember  it  and  bear  it 
in  mind  whenever  such  instances  occur  in  the 
future. 

"Mr.  Vxea:  Q.  What  did  you  mean  when  you 
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testified  that  yon  got  the  bedding  an  Taeadav? 
A.  I  waa  there  on  Tuesday,  the  14th,  and  the 
children  went  on  Thursday.  You  get  me  com- 
plicated. I  suppose  that  is  your  businesa  to  do 
so.  Too  have  attacked  my  character  so  terrible 
that  yoa  got  me  so  overwrought  that  I  don't 
know  what  I  am  saying  sometimes.  I  want 
you  to  understand  that  I  am  a  good  woman. 
♦  *  •  Q.  Well,  Mrs.  Perry,  I  don't  think  you 
knoiw  any  date  that  you  were  there,  and  I  don't 
think  that  you  know  that  you  were  there  on  the 
14th. 

"Mr.  Blanchard:  That  is  objected  to,  and  I 
assign  the  same  as  misconduct.    *    •    * 

"Q.  Tou  and  Mr.  Edgar  have  been  in  the 
hoa8«  akme  for  a  «»aiderable  time  on  varioua 
oocasiMis?  A.  Yea,  air.  Q.  And  you  aqd  your 
husband  have  had  some  words  about  it? 

"Mr.  Blanchard:  I  object  to  that,  on  the 
ground  it  is  immaterial,  irrelerant,  and  incom- 
petent, and  I  asragn  the  questioo  as  misconduct. 

"The  Court:   The  objection  is  austained. 

"Q.  You  are  living  with  your  husband?  A. 
Yes,  sir.  Q.  Have  you  any  other  children  (evi- 
dently referring  to  a  child  not  previously  men- 
tioned)? A.  XtB,  sir.  Q.  What  is  his  name? 
A.  William.  Q.  WiUiam  Edgar,  isn't  it?  A. 
Not  William  Edgar.    William  Oliver. 

"Mr.  Blanchard:  I  assign  the  statement  of  the 
district  attorney  as  an  insult  to  the  witness 
and  as  misconduct. 

"Q.  Isn't  the  child  generally  known  about  the 
community  as  William  Edgar  Perry? 

"Mr.  Blandiard:  Just  a  moment.  I  object  to 
that  as  irrelevant,  incompetent,  and  immaterial, 
and  intended  by  the  district  attorney  as  an  in- 
sult to  the  witness,  and  I  demand  the  protection 
of  the  court  for  this  lady,  and  I  aamgn  the  same 
as  misconduct 

"The  Court:  The  objection  la  sustained.  It  is 
incompetent,  Mr.  Fr«e. 

"Q.  What  did  you  say  his  name  is?  A.  Wil- 
liam Oliver.  Q.  And  how  old  is  it?  A.  Four- 
teen months  old,  it  will  be,  the  25tb  of  this 
month.    Q.  And  after  whom  was  it  named? 

"Mr.  Blanchard:  I  object  again  to  the  ques- 
tion, and  I  assiCT  the  same  as  misconduct. 

"The  Court:   The  objection  is  sustained." 

[t]  The  misconduct  of  the  district  attorney 
as  shown  above  is  apparent ;  and  that  It  was 
deliberately  irarsned,  with  the  Intent  and 
purpose  of  prejudicing  the  Jury  against  the 
witness  and  discrediting  her  testimony,  is 
equally  apparent  It  will  be  conceded  that 
the  district  attorney  was  prlvil^ed  to  show, 
if  he  could,  that  the  relationship  existing 
between  the  witness  and  the  defendant  was 
of  such  a  character  that  she  would  be  likely 
to  color  her  testimony  to  suit  the  needs  of 
the  defendant;  and  with  that  end  in  vie'w 
he  would  have  been  Justified  in  asking  in 
good  faith  questions  based  upon  fact,  or  what 
be  honestly  believed  to  be  the  fact,  for  the 
purpose  of  laying  a  foundation  for  the  im- 
peachment of  the  witness.  Of  course,  In  urg- 
ing the  question  in  the  face  of  an  objection, 
he  would  have  been  Justified  in  stating  what 
be  expected  to  prove  by  way  of  Impeachment 
But  to  state  in  the  presence  of  the  Jury  that 
It  was  a  fact  within  his  knowledge  that  the 
visits  of  the  witness  to  the  home  of  the  de- 
fendant were  not  agreeable  to  her  husband, 
and  that  the  latter  would  so  testify,  was 
manifestly  Improper  and  injurious,  both  to 
tbe  witness  and  the  defendant.  That  the 
questions  and  statements  objected  to  were 
not  asked  or  made  in  good  faith  is  evident, 
from  the  fact  that  tlie  district  attorney  did 


not  call  the  husband  of  the  witness,  for  the 
purpose  of  lmi)eachment  or  any  other  pur- 
pose during  the  trial,  even  though  he  had 
laid  the  foundation  for  Impeachment  That 
he  was  acting  In  bad  faith,  and  in  so  doing 
was  prompted  by  a  desire  to  badger  and  dis- 
credit the  witness.  Is  evidenced  by  his  re- 
quest tnade  to  counsel  for  the  defendant  to 
consent  that  the  husband  be  called  as  a  wit- 
ness. Surely  a  man  of  the  ability  and  ex- 
tended experience  of  this  particular  district 
attorney  in  the  trial  of  criminal  cases  must 
have  known  that  it  was  not  necessary  for 
such  consent  to  be  had  before  the  husband 
could  be  called  as  a  witness  for  the  people; 
and  there  can  be  no  escape  from  the  conclu- 
sion that  In  making  the  request  It  was  the 
purpose  of  the  district  attorney  to  draw  an 
objection  from  counsel  for  the  defendant 
and  thereby  give  the  Jury  the  impression 
that  he  could  substantiate  his  statement  of 
what  he  asserted  to  be  the  fact  If  counsel 
for  the  defendant  would  permit  him  to  do  so. 
In  short  the  district  attorney  by  this  device 
succeeded  in  placing  before  the  Jury  his  un- 
sworn statement  of  a  fact  which  was  well 
calculated  to  prejudice  the  witness  and  the 
defendant  In  the  eyes  of  the  Jury;  for,  as 
was  said  In  the  case  of  People  v.  Fleming, 

166  Cal.  357,  380,  138  Pac.  291,  301  (Ann.  Cas. 
3915B,  881): 

"The  plain  effect  of  the  statement  was  that 
the  prosecution  bad  such  proofs,  but  could  not 
make  them,  because  the  law  of  evidence  prevent- 
ed such  a  course." 

The  questions  of  the  district  attorney, 
which  by  Innuendo  conveyed  the  impression 
that  the  witness'  child,  William,  was  the  son 
of  the  defendant  were  wholly  unwarranted 
by  anything  that  had  been  previously  testi- 
fied to  by  the  witness,  and  were  therefore 
lmproi>er  cross-examination.  Such  a  vile, 
and.  In  so  far  as  the  record  shows,  unwar- 
ranted, insinuation,  uttered  by  one  so  high 
In  authority  as  the  district  attorney — whose 
sworn  duty  It  Is  to  protect  witnesses  from 
unnecessary  Insult — must  have  prejudiced 
the  witness  and  the  defendant  In  the  eyes 
of  the  Jury,  for — 

"the  prosccutlne  attorney  may  well  be  assumed 
to  be  a  man  of  fair  standing  before  the  jury,  and 
they  may  well  have  thought  that  he  would  not 
have  asked  the  question  unless  he  could  have 
proved  what  it  intimated."  People  v.  Crosby,  IT 
CaL  Anp.  524.  120  Pac.  441 ;   People  v.  'Tufts, 

167  Ci5.  266,  139  Pac.  78. 

[2]  The  district  attorney's  successful  In- 
sistence that  the  witness  should  swear  to 
the  truth  of  her  statements  upon  a  crucifix 
pressed  against  her  breast  was  another  in- 
stance of  the  badgering  to  which  the  witness 
was  subjected;  and  doubtless  was  Intended 
as  a  direct  Intimation  to  the  Jury  that  she 
could  not  be  believed  while  testifying  under 
the  ordinary  form  of  oath.  This  was  a  fla- 
grant piece  of  misconduct. 

[3]  Another  Instance  of  misconduct  Is  to 
be  found  In  the  cross-examination  of  the 
prosecutrix  when,  In  making  an  objection  to 
a  question  which  called  for  the  knowledge- 
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of  the  witness  as  to  what  would  happen  to 
the  defendant  if  he  were  convicted  upon  her 
testimony,  the  district  attorney,  after  stating 
the  usual  grounds  of  objection,  said,  "I  know 
what  woald  happen  to  him  if  it  were  my 
daughter."  This  statement  was  wholly  un- 
necessary to  the  objection,  and  was  plainly 
Intended  as  an  intimation  to  the  Jury  that 
If  the  prosecutrix  were  his  daughter  he 
would  kill  the  defendant  because  he  believed 
him  to  be  guilty;  and  the  evident  purpose 
of  the  statement  was — and  very  likely  had 
for  its  result — to  Inflame  the  minds  of  the 
Jury  against  the  defendant.  State  v.  Robin- 
son, 170  Iowa,  267,  152  N.  W.  595. 

[4]  In  his  closing  argument  to  the  Jury 
the  district  attorney  again  resorted  to  culpa- 
ble misconduct,  which  was  duly  protested  by 
defendant's  counsel  without  any  resulting 
admonition  from  the  court,  the  trial  court 
evidently  being  of  the  opinion  that  any  ir- 
regularities occurring  during  the  course  of 
the  argument  would  be  corrected  by  its  final 
charge  to  the  Jury.  Extracts  of  the  argu- 
meat  complained  of  follow: 

"Mr.  Free:  Gentlemen  of  the  jury,  Professor 
Holland  and  Mr.  Lake  beard  this  girl's  story, 
and  they  believed  it  They  brought  her  before 
the  grand  jury.  Kineteen  men  of  this  county, 
acting  upon  their  oaths  as  grand  Jurors,  heard 
her  story,  and  believed  it  I  heard  her  story, 
and  I  believed  it.  The  deputy  sheriffs  heard  her 
story,  and  they  believed  it;  and  why  shouldn't 
you  believe  it?  •  »  •  Another  thing,  gentle- 
men. If  this  condition  had  been  caused  by  any 
person  other  than  Edgar ;  if  this  little  girl  had 
been  seen  with  any  other  man;  if  she  had  been 
in  company  with  any  boy— don't  you  sappose 
that  they  would  have  found  it  out  witli  •  *  • 
detectives  scouring  the  city?  Don't  yon  think 
that,  if  this  had  been  done  by  anybody  else, 
•  ♦  ♦  they  would  have  found  it  out  and 
offered  that  proof?  •  •  ♦  I  will  not  prose- 
cute any  man  that  I  do  not  believe  to  be  guilty 
for  a  thing  of  this  kind;  but  you  cannot  put 
enough  fraternal  orders  before  me,  you  cannot 
put  political  inducements  in  my  face  to  stop  me, 
when    the   fate   of   a   little   girl   is   at   stake. 

No  Justification  has  been  made  of  this  ar- 
gument, and.  In  our  opinion,  none  can  be 
made.  It  was  grossly  improper,  and  un- 
doubtedly must  have  weighed  heavily  against 
the  defendant  The  Indictment  of  the  de- 
fendant was  not  any  evidence  of  his  guilt; 
and  the  personal  belief  in  the  guilt  of  the  de- 
fendant entertained  by  the  grand  Jurors,  the 
district  attorney,  or  the  persons  mentioned 
In  the  argument,  nor  the  testimonial  of  the 
district  attorney  to  bis  own  Integrity,  had 
any  proper  place  In  the  case,  and  should  not 
have  been  presented  for  the  con^deratlon  of 
the  Jury ;  for  obviously  such  belief  might 
have  been  based  ui>on  matters  and  tilings 
which  were  not  before  the  Jut7  In  the  form 
of  legal  evidence.  The  injection  Into  the 
case  of  the  district  attorney's  opinion  and 
the  opinion  of  others  as  to  the  guilt  of  the 
defendant  In  all  likelihood  must  have  weigh- 
ed with  the  Jury.  State  v.  Baker,  246  Mo. 
357,  152  S.  W.  62;  Nixon  y.  State,  14  Ga. 
App.  261,  SO  S.  E  613;  Moore  v.  SUte,  10 
Ga.  AM*.  805,  74  a  B.  318;   People  r.  Dane, 


50  Mleh.  550,  26  N.  W.  781;  Commmiwealth 
v.  Shoemaker,  240  Pa.  256,  87  Atl.  686. 

[8]  When  the  district  attorney  declared 
that  he  would  not  prosecute  any  man  be  did 
not  believe  to  be  guilty,  he  thereby  wrong- 
fully placed  his  personal  opinion  of  the  guilt 
of  the  defendant  in  evidence  in  the  case.  He 
was  privileged  to  argue  to  the  Jury  that  It 
was  bis  opinion,  formed  from  deductions 
made  from  the  evidence  adduced  at  the  trial, 
that  the  defendant  was  guUty  of  the  crlnae 
charged.  People  v.  Rogers,  163  Cal.  476,  128 
Pac.  143.  But  bis  declaration  to  the  Jury 
that  he  would  not  prosecute  any  man  whcnn 
be  did  not  believe  to  be  guilty  was  tanta- 
mount to  an  assertion  that  he  believed  in  the 
guilt  of  the  defendant  at  the  very  Inception 
of  the  prosecution;  and  necessarily  sudi  be- 
lief must  have  been  founded  upon  the'  result 
of  the  district  attorney's  original  and  inde- 
pendent Investigation  of  the  charge,  and 
therefore  In  all  likelihood  was  based,  in  part 
at  least,  upon  facts  whidi  did  not  appear, 
and  which  i)erhapB  could  not  have  been 
shown.  In  evidence. 

In  the  case  of  State  t.  Gunderson,  26  N. 
D.  204,  144  N.  W.  659,  Ann.  Cas.  1916A,  429, 
the  defendant  was  convicted  of  the  crime  of 
rape  upon  the  uncorroborated  testimony  of 
a  15  year  old  girl,  which  the  Supreme  Court 
of  North  Dakota  characterized  as  "Inconsist- 
ent and  vacillating,  and  In  many  instances 
opposed  to  all  human  probabilities."  In  that 
case  counsel  for  the  state  in  his  closing  ar- 
gument to  the  Jury  said,  "I  do  not  come  here 
to  try  a  case  unless  the  defendant  Is  guilty." 
This  remark  was  held  under  all  the  circum- 
stances of  the  case  to  be  misconduct  of  so 
grievous  a  character  as  to  necessitate  a  re- 
versal of  the  Judgment,  for,  as  stated  in  the 
opinion: 

"No  one  who  Is  at  all  conversant  with  Jury 
trials  can  fail  to  see  the  possible  prejudice  of 
this  remark.  The  scales  were  hanging  in  the 
balance.  On  one  side  is  tiie  positive  denial  of 
the  defendant;  on  the  other  is  the  practically 
uncorroborated  testimony  of  the  complaining 
witness,  that  testimony  being  more  or  less  con- 
tradictoiy  and  inconclusive.  In  such  a  juncture 
the  state's  attorney  hims^  testifies,  and  seeks 
to  force  into  the  issue  his  own  personality  and 
his  own  standing  and  influence.    •    •    »  " 

It  la  universally  held  that  such  remarks 
are  not  only  a  breach  of  professional  propri- 
ety and  professional  ethics,  but  constitute 
legal  error. 

[8]  We  have  searched  the  record  In  vain 
for  any  evid^ice  to  sujK)ort  the  intimatl<Ki 
of  the  district  attpmay,  made  in  his  argu- 
ment, to  the  effect  that  the  influence  of  fra- 
ternal orders  and  politics  had  been  brought  to 
bear  on  him  to  prevent  the  prosecution  of  the 
defendant  Such  an  argument,  theref(»«. 
was  entirely  without  the  record,  and  ought 
not  to  have  been  indulged  In.  That  It  waa 
intended  to  be,  and  was  In  a  measure,  prej- 
udicial to  the  d^endant,  we  have  no  doubt- 

[7,  8]  The  district  attorney  placed  a  bur- 
den of  proof  upon  the  defendant  greater  than 
the  law  demands  when  In  his  argument  he 
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In  effect  told  tbe  Jury  that  If  tbe  defenUant 
were  Dot  guilty  he  oould  and  should  have  dis- 
covered and  shown  In  evidence  whether  or 
not  the  prosecutrix  bad  had  sexual  inter- 
course with  other  persons.  This  argument 
was  clearly  Improper  and  well  calculated  to 
mislead  the  jury.  Obviously  the  motive  of 
this  argument  was  to  Impress  the  Jury  with 
the  belief  that,  if  the  defendant  was  not  gnU- 
ty,  It  was  incumbent  upon  him  to  show  in  ev- 
fdence  who  the  guilty  party  was;  and  the 
district  attorney  must  have  known  as  a  mat- 
ter of  law  that  the  deifeodant,  in  order  to 
secore  an  acquittal,  was  not  burdened  with 
any  such  duty.  Morris  v.  State,  9  Okl.  Or. 
241,  131  Pac.  734;  Brown  v.  State,  98  Miss. 
786,  54  South.  305,  84  li.  B.  A.  (N.  S.)  815. 

[9]  It  is  contended  upon  behalf  of  the  -peo- 
ple that,  while  counsel  for  the  defendant  re- 
peatedly protested  the  misconduct  complained 
of,  nevertheless  he  dl'd  not  in  any  instance 
request  the  trial  court  to  admonish  the  jury 
not  to  be  Influenced  by  the  same,  and  that 
therefore  the  defendant  will  not  now  be 
heard  to  complain.  Ordinarily,  it  Is  truft, 
an  assignment  of  misconduct  will  not  be  con- 
sidered upon  an  appeal,  in  the  absence  of  a 
showing  that  it  was  protested  in  the  court 
below,  coupled  with  a  request  that  the  court 
remove.  If  possible,  the  evil  effects  thereof 
by  a  proper  admonition  to  the  Jury.  It  is 
also  true  that  no  such  request  was  made  in 
this  case  with  every  assignment  of  miscon- 
duct; but  it  must  be  rememberc<d,  as  shown 
by  the  excerpt  from  the  record  hereinbefore 
quoted,  that  the  first  assignament  of  miscon- 
duct was  accompanied  with  a  request  that 
tbe  Jury  be  admonished  not  to  be  influenced 
thereby,  and,  whether  or  not  this  particular 
assignment  was  well  taken,  the  fact  remains 
that  the  trial  court  sustained  an  objection 
to  the  question  which  it  was  claimed  consti- 
tuted misconduct,  and  at  tbe  same  thne  charg- 
ed the  jury  that  whenever  an  objection  was 
sustained  they  were  to  disregard  the  question 
as  well  as  the  answer,  and  later,  when  anoth- 
er assignment  of  misconduct  was  made,  but 
which  was  not  accompanied  by  a  request  for 
an  admonition  to  the  Jury,  the  trial  court, 
to  its  credit,  of  its  own  motion  interirased 
with  an  admonition,  and,  as  If  anticipating 
what  was  to  come,  again  told  the  Jury  that 
the  sustaining  of  an  objection  to  a  question 
would  su£9ce  to  warn  them  not  to  be  influ- 
enced by  the  question  or  the  answer,  anH 
that,  while  It  might  appear  proper  to  do  so, 
still  no  other  or  more  explicit  admonltioa 
would  be  frequently  given. 

Clearly,  In  view  of  the  trial  court's  an- 
nouncement, It  was  not  Incumbent  upon  coun- 
sel for  tbe  defendant  to  thereafter  request 
an  admonition  to  the  Jury  when  making  an 
assignment  of  misconduct  Moreover,  tbe 
learned  trial  Judge,  In  an  endeavor  to  safe- 
guard the  rights  of  tbe  defendant  against  un- 
fair attack,  and  apparently  appreciating  the 


gn^vlty  of  the  repeats  misconduct  of  thei 
district  attorney,  was  not  content,  as  he  first 
Intimated,  to  have  a  mere  ruling  sustaining 
an  objection  as  an  admonition  to  the  jury; 
for  the  record  shows  that  he  at  times,  of 
his  own  motion,  reprimanded  tbe  district  at- 
torney, and  admonished  the  jury  not  to  be  in- 
fluenced by  certain  mlsccmduct  Such  repri- 
mands, however,  apparently  did  not  avail  to 
'deter  the  district  attorney  from  the  commis- 
sion of  subsequent  acts  of  misconduct,  which 
were  so  pronounced  and  persistent  as  to  run 
close  to  the  border  line  of  contempt.  And 
that  this  is  so  is  evident  by  the.  fact  that  a 
particular  piece  of  misconduct,  occurring  Just 
as  the  trial  was  drawing  to  a  close,  and  one 
which  we  have  not  heretofore  mentioned, 
provoked  the  trial  oonrt  to  say : 

"Now,  Mr.  Free,  one  more  transgression  guch 
as  this  one  wUl  merit  a  severe  penalty  from  the 
court." 

TbuB  it  will  be  seen  that  tbe  paramount 
point  presented  here  does  not  Involve  a  waiv- 
er of  the  misconduct  complained  of  by  fail- 
ure to  request  that  its  evil  effect  be  otCset 
by  an  aidmonition  to  the  Jury,  but  rather  pre- 
sents the  question  of  whether  or  not  the  ad- 
monitions actually  given  suffice  to  remove  the 
prejudice  engendered  by  the  misconduct 

[10]  While  it  is  the  general  rule  that,  if  it 
can  fairiy  be  said,  from  all  of  the  circum- 
stances of  the  case,  considered  in  conjunction 
with  the  nature  and  extent  of  tbe  assigned 
misconduct  that  an  admonition  of  the  court 
had  the  deslreid  effect,  there  can  be  no  Just 
cause  for  complaint,  nevertbdess  It  is  a  rec- 
ognized exception  to  that  rule  that  where, 
as  here,  in  a  closely  balanced  criminal  case, 
misconduct  is  repeated  and  persisted  in,  de- 
spite the  warnings  and  admonitions  of  the 
trial  court,  and  la  so  pronounced  and  pemi- 
clouB  that  It  is  not  in  human  nature  to  for- 
get or  disregard  its  prejudicial  effect,  then 
manifestly  a  mere  admonition,  or  any  number 
of  admonitions,  will  not  suffice  to  right  the 
wrong  done,  and  the  only  remedy  remaining 
is  to  be  found  In  a  reversal  of  the  judgment 

Tbe  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


ARMSTRONG  v.  BARCB3L0UX. 

HOSKING  V.  SAMR 

(Civ.  1680.) 

(District  Court  of  Appeal,  Third  District  Call- 

fomia.    Aug.  15,  1917.) 
1.  Prinoifai.  and  Agbnt  «=»196— Findings 

— SUTFICIBNCT  —  "OSTKNSIBUB  AGENCT"  — 

"Ostensible  Authority." 
Under  Civ.  Code,  §S  2300  2317,  2334,  de- 
claring that  agency  is  ostensible  when  the  prin- 
cipal intentionally,  or  by  want  of  ordinary  care, 
canses  a  third  person  to  believe  another  to  bs 
his  agent  who  is  not  really  employed  by  him, 
and  that  an  ostensible  authority  is  such  as  a 
principal  intentionally,  or  by  want  of  ordinary 
care,  causes  or  allows  a  third  person  to  believe 
an  agent  possesses,  and  that  a  principal  is  bound 


#SBFor  oUiar  caws  m*  lame  toplo  and  KSY-NDliB£:&  tu  all  Kay-NumbareU  DigesU  and  ladexa* 


Digitized  by 


Google 


896 


167  PACIFIC  REPORTER 


(CaL 


1)7  the  acta  of  hig  agent  under  a  merely  ostensi- 
ble authority,  a  finding  that  defendant  by  his 
acts  and  conduct  caused  plaintiff  to  believe  that 
another  was  his  agent,  and  that  plaintiS  sold 
and  delivered  goods  to  such  person  upon  the 
faith  that  defendant  was  responsible  for  her 
acts,  is  insufficient  to  show  that  an  ostensible 
agency  was  created;  not  showing  any  inten- 
tional conduct  or  neglect  on  defendant's  part 
■creating  in  plaintiff's  mind  the  belief  that  the 
agency  existed. 

[J3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ostensible 
Agency;  Ostensible  Authority.] 

2.  Principal  and  Agent  <3=>195— Findings 
—Rejection. 

A  finding  of  fact,  in  an  action  for  goods  sold, 
that  defendant  caused  plaintiff  to  bdievt  that 
another  was  his  agent,  and  that  plaintiff  sold 
and  delivered  goods  to  such  person  upon  the 
faith  of  defendant,  being  liable  for  her  acts, 
may  be  disregarded  as  immaterial,  not  being 
germane  to  the  theory  of  the  complaint,  which 
was  that  sale  was  to  defendant  direct,  and  being 
insufficient  to  establish  an  ostensible  agency. 

3.  Tbiai.  «s»404(1)  —  Findings  — CoNSTBtrc- 

TION. 

Findings  of  fact  by  the  trial  court  should 
receive  such  a  construction  as  will  uphold,  rath- 
er than  defeat,  the  judgment. 

4.  Pbikcipai,  and  Agent  «=:»180(4)— Aobnot 
—Pleading — Vasiance. 

In  an  action  for  goods  sold  and  delivered, 
proof  that  they  were  sold  to  defendant  through 
his  authorized  agent  will  support  a  judgment 
against  defendant,  though  the  agency  was  not 
averred. 

6.  Appeal  and  Ebrob  «s»173(6)  —  Issues  in 
LowEB  GouBT— Mode  or  Raising. 

In  an  action  for  goods  sold  and  delivered,  de- 
fendant on  appeal  cannot  secure  reversal  of  a 
judgment  against  him  on  the  ground  that  the 
contract  was  void  under  the  statute  of  frauds, 
because  not  in  writing,  where  the  point  was  not 
raised  by  objection  to  tiie  evidence  nor  by  motion 
for  nonsuit. 

■6.  Appeal  and  Ebbob  €=3195— Akenduents 
—Objection  Below. 
Defendant  cannot  on   appeal  for  the  first 
time  object  to  the  allowance  of  a  trial  amend- 
ment to  the  complaint. 

7.  Sales  €=>52(6)— Actions— Evidbnoc—Sttt- 
picienct. 

In  an  action  for  goods  sold  and  delivered, 
•evidence  held  sufficient  to  warrant  a  judgment 
for  plaintiff  on  the  ground  that  the  sale  was  di- 
rectly to  defendant;  credit  being  extended  to 
him  alone. 

8.  Peincipal  and  Agent  iS=»22(1)— Atjthoki- 
TT  OP  Agent — Declabations  of  Agent. 

An  agency  cannot  be  established  by  the  dec- 
larations or  conduct  of  the  supposed  agent. 

•9.  Sales  «=>187—Intebe8t— Allowance  — 
Right  to. 
Interest  on   an  account  for  goods   sold   is 
properly  allowed  from  the  time  of  filing  the  com- 
plaint. 

Appeal  frooa  Saperior  Court,  Sacramento 
County ;  Chas.  O.  Busick,  Judge. 

Action  by  E.  C.  Armstrong  against  H.  J. 
Barceloux,  doing  business  under  the  flctltious 
name  of  Hotel  St  Francis,  and  action  by  W. 
A.  Hosklng  against  the  same  defendant. 
There  were  Judgm^its  for  plaintiffs,  and  de- 
fendant appeals.  AiSrmed  as  to  the  first- 
named  plaintiff,  and  reversed  with  directions 
as  to  the  last. 


Wm.  T.  Belien  and  O.  !«.  Donohoe,  both  of 
WUlow,  for  appellant  J.  J.  Htendersoo,  of 
Sacramento,  for  respondents. 


BURNETT,  J.  This  Is  an  appeal  from  the 
judgment  rendered  in  each  of  the  above-en- 
titled causes,  which  by  stipulation  were  tried 
at  the  same  time,  the  issues  and  testimony 
In  each  being  of  a  similar  nature. 

The  action  by  E.  C.  Armstrong,  a  corpora- 
tion, consists  of  a  single  cause  of  action.  W. 
A.  Hosklng  sues  as  assignee  for  collection  of 
the  Golden  Poppy  Bakery  &  Confectionery 
Company,  a  copartnership;  of  the  Sacra- 
mento Ijaundry,  a  corporation;  of  the 
Meredith  Fish  Company,  a  corporation;  of 
the  Peerless  Ice  Cream  Company,  a  copartner- 
ship ;  and  of  the  American  Fish  Company,  a 
corporation.  The  claim  of  the  American  l^sh 
Company  was  subsequently  drt^ped. 

Both  complaints  were  originally  against  H. 
J.  Barceloux  and  Amelia  Pratt,  also  known 
as  Almee  M.  Wolf,  also  known  as  Mrs.  G.  M. 
Pratt,  doing  business  under  the  firm  name 
and  style  of  Hotel  St.  Francis,  and  G.  M. 
Pratt,  upon  the  theory  that  Barceloux  and 
Amelia  Pratt  formed  a  copartnership,  but  at 
the  close  of  the  case  plaintiffs  filed  com- 
plaints to  conform  to  proofs  against  "H.  J. 
Barceloux,  doing  business  under  the  fictitious 
name  of  Hotel  St  Francis,"  upon  the  theory 
that  Amelia  Pratt  was  but  the  ostensible 
agent  of  Barceloux. 

It  appears  that  the  Hotel  St  Francis  was 
owned-  and  operated  by  the  Plaza  Realty 
Company,  a  corporation,  the  stock  of  whicb 
was  owned  by  one  Dr.'  Tryon  and  Barceloux, 
each  owning  50  per  cent.  Up  to  February, 
1915,  Dr.  Tryon  acted  as  general  manager, 
though  In  October,  1914,  Mrs.  Pratt  became 
a  sort  of  partial  manager,  watching  out  par- 
ticularly for  the  interests  of  Barceloux.  Dur- 
ing this  period  plaintiffs  and  their  assignors 
had  been  creditors  of  the  Realty  Company, 
each  having  an  (^)en  and  running  account. 

The  stockholders  being  unable  to  agree^ 
Barceloux,  in  February,  1915,  ousted  Dr.  Try- 
on,  and  himself  assumed  personal  control  of 
the  hotel.  Dr.  Tryon  thereupon  himself  paid 
what  debts  were  owed  by  the  hotel,  and  ob- 
tained releases  from  creditors  of  all  claims 
against  the  Realty  Company.  Barceloux,  hav- 
ing no  authority  to  act  for  the  Realty  Com- 
pany in  order  to  facilitate  his  management, 
oi)eued  an  account  in  the  Fort  Sutter  Nation- 
al Bank  In  his  own  name,  through  which  the 
finances  of  the  hotel  passed.  From  this  time 
on  Mrs.  Pratt  was  In  full  control,  doing  all 
purchasing,  engaging  help,  making  necessary 
contracts,  etc.  Down  to  May  15,  1916,  most 
of  the  outgoing  checks  were  signed  personally 
by  Barceloux,  but  often  checks  were  signed 
"H.  J.  Barceloux,  by  Aimee  M.  Pratt"  It  ap- 
pears also  that  upon  assuming  control,  Barce- 
loux, together  with  Mrs.  Pratt,  visited  dlfCer- 
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ent  merchants  wltb  wbom  tliey  dealt,  among 
them  E.  C.  Armstrong  and  Craddoc  Meredith. 
Both  Armstrong  and  Meredith  testify  that 
Barceloux  there  told  them  that  Mrs.  Pratt 
was  in  charge  of  the  hotel,  to  let  her  hare 
what  credit  she  asked  and  that  he  would  be 
responsible.  Barceloux  claims  that  he  force- 
fally  impressed  npon  their  minds  that  he  was 
merely  representing  the  Realty  Company  and 
intended  to  assume  no  personal  liability. 

In  May,  1915,  the  Plaza  Realty  Company 
sold  their  property  to  the  dty  of  Sacramento, 
and  on  May  13,  1915,  the  said  city  leased  the 
hotel  to  Mrs.  Pratt.  In  January,  1916,  Mrs. 
Pratt  failed  financially.  It  is  the  relation- 
diip  that  existed  between  Barceloux  and  Mrs. 
Pratt  during  this  period  from  May  to  Jan- 
uary that  is  in  issue,  for  it  is  during  this  pe- 
riod that  the  bills  sued  upon  were  contracted. 
Barceloux  claims  to  have  notified  the  creditors 
through  Mrs.  Pratt  of  his  withdrawal  from 
the  business.  It  api>ear8,  however,  that  but 
seven  or  eight  at  most,  of  some  fifty  creditors, 
were  notified ;  no  balances  were  struck  in  the 
running  accounts,  nor  were  any  accounts 
settled  as  of  May  16,  1915.  Though  the  cred- 
itors acknowledged  some  familiarity  with  the 
pr<H)08ed  sale  to  the  dty  through  having  read 
the  newspapers,  they  deny  having  received 
any  notification  or  intimation  of  Barceloux's 
duuged  relationship.  On  the  other  hand  the 
Barceloux  account  in  the  bank  was  changed 
to  "H.  J.  Barcelouz,  by  Mrs^  G.  M.  Pratt," 
and  hence  forward  and  down  to  November 
4,  1015,  all  checks  in  imyment  of  goods  sold 
the  hotel  were  signed  "H.  J.  Barceloux,  by 
Mrs.  G.  M.  Pratt"  Mrs.  Pratt  was  permitted 
to  use  Barceloux's  name  to  avoid  any  attach- 
ment that  might  result  to  a  personal  account 
of  her  own,  and  she  agi;eed  to  place  the  ac- 
count in  her  own  name  as  soon  as  possible. 
Mrs.  Pratt,  however,  neglected  to  do  so  until 
November  4,  1915,  when  Barceloux,  having 
learned  that  the  account  still  existed,  Insisted 
upon  it  It  appears  titat  Barceloux  visited 
the  hotel  at  least  once  during  this  period,  but 
registered  no  protest  as  to  the  manner  in 
which  the  accounts  were  paid. 

Upon  these  facts  the  lower  court  in  both 
cases  found,  inter  alia,  "(2)  that  the  said 
defendant,  H.  J.  Barceloux,  by  his  acts  and 
conduct,  caused  the  said  plaintiff  to  believe 
that  Aimee  M.  Pratt,  also  known  as  Mrs.  G. 
M.  Pratt,  was  the  agent  of  said  H.  J.  Bar- 
celoux" ;  and  (3)  "that  plalntifl  sold  and  de- 
livered goods,  wares,  and  merchandise  to  said 
Almee  M.  Pratt,  also  known  as  Mrs.  O.  M 
Pratt,  In  good  faith  and  in  the  exercise  of  or- 
dinary care,  and  parted  with  value,  upon  the 
faith  of  the  said  defmdant,  H.  J.  Barceloux, 
being  responsible  for  the  acts  of  the  said  Al- 
mee M.  Pratt,  also  known  as  Mrs.  O.  M. 
Pratt" 

Appellant  claims  that  the  findings  are  un- 
supported by  the  evidence  in  either  of  the  two 
cases,  that  the  findings  and  Judgment  are 
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against  law,  and  that  the  Judgment  Is  not 
supported  by  the  findings  in  the  case. 

[1, 1]  One  particular  contention  of  appellant 
Is  that  the  court  erred  In  that  it  failed  to 
find  as  a  fact  that  an  agency  existed,  and 
found  only  that  Barceloux  caused  creditors 
to  "believe"  that  Aimee  M.  Pratt  was  his 
agent,  and  that  creditors  reasonably  acted 
upon  the  faith  thereof. 
Section  2300  of  the  Civil  Code  provides: 
"An  aKency  is  ostensible  when  the  principal  in- 
tentionally, or  by  want  of  ordinary  care,  causes 
a  third  person  to  believe  another  to  be  bis 
agent  who  is  not  really  employed  by  him." 

Section  2317  of  the  same  Code  provides; 

"Ostensible  authority  is  such  as  a  principal 
intentionally,  or  by  want  of  ordinary  care,  caus- 
es or  allows  a  third  person  to  believe  the  agent 
to  possess." 

Section  2334  of  the  same  Code  provides: 
"A  principal  is  bound  by  acts  of  his  agent, 
nnder  a  merely  ostensible  authbrity,  to  those 
persons  only  who  have  in  good  faith,  and  with- 
out want  of  ordinary  care,  incurred  a  liability  or 
parted  with  value,  npon  the  faith  thereof." 

These  sections  clearly  set  forth  the  two 
elements  that  constitute  ostensible  agency, 
viz.,  some  intentional  conduct  or  neglect  <hi 
the  part  of  the  alleged  i»1n(dpal  creating  a 
belief  In  the  minds,  of  third  persons  that  an 
agency  exists,  and  a  reasonable  reliance 
thereon  by  such  third  persons.  The  sec<wd 
finding  is  indefinite  In  that  It  does  not  des- 
ignate Barceloux's  conduct  either  as  Inten- 
tional or  wanting  in  ordinary  care,  one  of 
which  is  required  by  the  Cod&  An  allega- 
tion In  the  language  of  said  finding  if  found 
in  the  complaint  would  undoubtedly  consti- 
tute a  demurrable  defect,  but  no  such  aver- 
ment Is  contained  therein,  the  complaint  not 
having  been  framed  upon  the  theory  of  os- 
tensible or  actual  agency,  but  that  the  goods 
were  supplied  to  defendant  directly.  The 
case  was  tried,  though,  upon  the  theory,  as 
before  suggested,  of  agency,  but  it  Is  plain 
that  said  finding  may  be  disregarded  as  im- 
material in  the  case.  Eliminating  it,  there 
Is  sufficient  support  for  the  Judgment  in  this 
finding: 

"That  said  defendant  became  indebted  to 
plaintiff  in  the  sum  of  $390.16.  being  the  bal- 
ance due  upon  an  open  account  tor  goods,  wares, 
and  merchandise  sold  and  delivered  by  plaintiff 
to  defendant  at  the  Hotel  St  EYancis,  in  the  city 
of  Sacramento  *  *  *  at  hia  special  instance 
and  request  within  two  years  next  preceding  the 
filing  of  said  complaint" 

[3, 4]  Indeed,  the  said  defective  finding  is 
not  directed  to  the  particulan  subject-matter 
of  this  action.  It  is  entirely  indefinite  as  to 
what  goods,  wares,  and  merchandise  were 
sold  to  Mrs.  Pratt  "in  good  faith  and  in  the 
exercise  of  ordinary  care,"  and  we  may  treat 
the  finding  as  irrelevant  to  any  issue  made 
by  the  pleadings.  For  aught  that  appears  to 
the  contrary,  It  relates  to  different  supplies, 
and  we  may,  therefore,  disregard  it.  Of 
course,  "It  is  a  weU-settled  rule  that  the  find- 
ings of  fact  made  by  the  trial  court  are  to 
receive  such  a  constructl«n  as  will  uphold, 
rather  than  defeat,  its  Judgment  therein." 
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Breeee  v.  Brooks,  97  Oal.  77,  31  Pac.  742,  22 
L.  R.  A.  257 ;  Perkins  r.  West  Coast  Lumber 
Co.,  120  Cal.  427,  82  Pa&  B7;  Paine  ▼.  San 
Bernardino,  etc.,  Co.,  143  Cal.  654,  77  Pac. 
669.  In  tills  connection  it  may  be  said  tbat 
it  was  not  necessary  for  plaintiff  to  allege 
that  the  goods  were  sold  and  delivered  to  de- 
fendant through  his  agent,  but  under  the  gen- 
eral count  evidence  was  admissible  of  either 
actual  or  ostensible  agency.  This  was  rec- 
ognized by  both  parties  and  no  objection  was 
made  to  the  coarse  pursued. 

[5]  Appellant's  point  that  Barceloux's 
promise  was  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  and,  therefore, 
void  because  not  written,  Is  without  merit 
since  he  raised  the  question  of  the  statute  of 
frauds  neither  by  objection  to  the  evidence 
nor  by  a  motion  for  a  nonsuit.  Besides,  as 
we  shall  see,  the  liability  of  defendant,  as 
far  as  it  appears  In  the  record,  rests  upon 
a  different  theory,  namely,  that  the  credit 
was  extended  to  him;  that  he,  in  other 
words,  was  the  real  debtor  and  not  a  surety 
or  guarantor. 

[8]  It  seems  that,  after  the  evidence  was 
submitted,  the  court  permitted  an  amended 
oomplalnt  to  be  filed  to  conform  to  proof. 
The  original  pleading  wds  against  Barceloux 
and  Pratt  and  proceeded,  as  we  have  seen, 
upon  the  theory  that  a  partnership  existed 
between  them,  but  the  amended  complaint 
charged  Barceloux  with  sole  liability.  It  Is 
Claimed  that  this  constitutes  an  entirely  dif- 
ferent cause  of  action,  and  such  practice  is 
not  to  be  countenanced.  But  it  is  sufficient 
to  say  that  no  such  objection  was  made  at 
the  trial,  and  it  cannot  be  urged  for  the  first 
time  on  appeal.  Keefe  r.  Keefe,  19  Cal.  App. 
310,  126  Pac.  929;  Stockton,  etc.,  Wks.  v. 
Glens,  eta,  I.  Co.,  121  Cal.  167,  53  Pac.  565. 

[7]  The  objection  most  seriously  urged  by 
appellant  Is  that  the  evidence  Is  Insulfident 
to  show  his  liability  for  the  debt.  It  Is  earn- 
estly contended  that  the  goods  were  not  fur- 
nished to  Barceloux,  and,  also,  that  he  can- 
not be  held  upon  the  theory  that  he  Is  legal- 
ly responsible  for  anything  that  was  supplied 
to  Mrs.  Pratt 

As  to  the  Armstrong  claim  herein.  It  may 
be  said  there  is  evidence  that  the  agreement 
was  directly  between  plaintiff  and  defendant. 
Armstrong  testified  that  he  did  business,  as 
far  as  the  hotel  was  concerned,  with  Mr.  H. 
J.  Barceloux,  that  he  met  him  personally  at 
the  hotel  after  Dr.  Tryon  left,  that  "Mr.  Bar- 
celoux assimied  the  management  of  it  and 
made  arrangements  wltb  me  to  furnish  goods 
for  the  hotel,  that  he  would  be  responsible 
for  it,  pay  the  bills  from  that  time  on ;"  fur- 
thermore, that  "at  the  time  we  arranged  for 
the  account  he  stated  that  she  (Mrs.  Pratt) 
would  run  the  hotel,  manage  it  for  him ;  that 
be  would  not  be  here  much  of  the  time  and 
she  would  do  the  ordering,  looidng  after  the 
business."  We  need  not  quote  further  from 
his  testimony,  as  the  foregoing  is  sufficient 
to  show  the  primary 'liaMUty  of  appellant. 


We  may  add  that  It  Is  fair  to  say  that  Arm- 
strong relied  upon  his  ccmtract  with  appel- 
lant and  that  it  was  not  repudiated  by  tbe 
latter  until  after  the  goods  were  all  supplied 
by  the  former. 

The  Hosking  Case  finds  mudi  less  sum)ort 
in  the  evidence. 

As  to  the  Meredith  Fish  Company's  claim, 
we  find,  iowever,  sufficient  evidence  to  sup- 
port the  finding  of  the  court  Mr.  Craddoc 
Meredith  testified  that  he  dealt  directly  with 
Mr.  Barceloux,  that  the  latter  told  him  that 
he  was  Interested  in  the  hotel  and  that  be 
would  be  responsible  for  supplies  that  the 
Fish  Company  would  furnish  to  Mrs.  Pratt 
It  further  appears  from  his  testimony  that  he 
was  never  notified  that  Mr.  Barceloux  would 
not  be  responsible  for  the  claim.  There  is, 
in  other  words,  a  sufficient  showing  of  an 
enforceable  contract  between  the  Fish  Com- 
pany and  appellant. 

[8]  The  evidence  seems  entirely  insufficient 
to  support  the  claim  of  the  Peerless  Ice  Cream 
Company  or  of  the  Golden  Poppy  Bakery. 
Neither  had  any  dealings  directly  with  Mr. 
Barceloux.  In  fact  he  was  not  known  to  ei- 
ther of  them.  There  is  nothing  to  show  that 
either  firm  was  misled  by  the  conduct  of  ap- 
pellant and  there  is  no  competent  evidence 
that  Mrs.  Pratt  was  authorized  to  represent 
Mr.  Barceloux  as  to  either  of  these  claims. 
Indeed  these  claimants  base  their  cootentloB 
against  appellant  upon  tbe  statement  of  Mrs. 
Pratt  that  "the  financial  end  was  a  randier 
up  the  river,  he  would  take  care  of  the  finan- 
cial end,"  and  upon  the  fact  that  she  signed 
Barceloux's  name  to  the  checks.  But  mani- 
festly a  third  person  cannot  lie  held  to  ac- 
countability by  such  conduct  and  declara- 
tions of  a  supposed  agent.  If  such  were  tbe 
law,  no  one  would  be  safe  from  the  machina- 
tions of  designing  'persons.  As  to  the  in- 
sufficiency of  the  evidence  to  sui^Kirt  tlie 
claim  of  actual  agency,  Mitrovlch  v.  Fresno 
Fruit  &  Packing  Co.,  123  Cal.  379,  55  Pac. 
1064,  is  In  point,  and,  bearing  upon  the  fail- 
ure of  the  case  in  material  features  of  ob- 
tensible  agency,  Harris  v.  San  Diego  Flume 
Co.,  87  Cal.  620,  26  Pac.  768,  may  weU  be 
consulted. 

The  dalm  of  the  Sacramento  Laundry  Is 
sought  to  be  upheld  upon  the  ground  of  os- 
tensible agency.  It  is  doubtful  whether  the 
evidence  is  sufficient  to  support  It  It  is  in- 
deed quite  unsatisfactory,  but  the  question 
as  to  whether  it  is  entirely  inadequate  may 
be  passed,  as  the  showing  may  be  dlfferuit 
upon  another  trial. 

[8]  It  is  suggested  tliat  the  court  imprc^p- 
erly  permitted  interest  on  the  amounts  due^ 
but  the  allowance  seems  to  have  been  made 
from  the  filing  of  the  complaint  This  ap- 
pears to  be  the  correct  practice  in  this  class 
of  cases.  Grangers'  Union  v.  Ashe,  12  Gal. 
App.  757,  108  Pac.  533 ;  Heald  v.  Hendy,  8» 
Cai.  632,  27  Pac.  67. 

The  Judgment  in  the  case  of  "E.  C.  Arm- 
strong v.<.U.  J.  Barceloux,  dojjac  business  on- 
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TAYIXJB  V.  NOBTHWESTERN  NAT.  INS.  CO. 


der  the  fictitious  name  of  Hotel  St  Francis," 
ia  affirmed,  and  In  the  case  <tf  "W,  A.  Hos- 
idng  V.  H.  J.  Barceloux,  doing  business  under 
the  fictitious  name  of  Hotel  St  Francis,"  Is 
reversed,  with  direction  to  retry  the  issues 
as  to  all  the  claims  except  that  of  the  Mere- 
dith Fish  Ck>mi>any. 

We  Goacoi:    CHIPliAN.  P.  X;  HART,  J. 


TATIiOB  T.  NOBTHWESTERN  NAT. 
INS.  00.    (Civ.  1993.) 

(District  C!ourt  of  Appeal,  First  District  Cal- 
ifornia. Aug.  24,  1917.  Rehearing  Denied 
Sept.  22, 1917.  Rehearing  Denied  by  Supreme 
Court  Oct  18,  1917.) 

1.  InsbBANCB  «s»163(2)— Pbopkbtt  Covebed 
— "ADDmoNB  Adjoining  and  CoiDrDNicAT- 

iwo." 
An  insurance  policy,  under  the  caption 
"Country  Store  Building  and  Contents  Policy 
Form,"  provided  for  insurance  on  a  one-story 
frame  building  and  its  additions  adjoining  and 
communicating,  occupied  as  a  grocery  store,  and 
on  the  stodc  of  groceries  and  other  merchandise 
contained  in  the  described  building  and  its  ad- 
ditions, and  granted  permission  for  mechanics 
and  artisans  to  maJce  alterations  or  repairs  and 
t*  build  additions.  Insnred  erected,  within  a 
few  feet  of  the  one-stOTy  building  described,  a 
abed  iu  -wliich  to  store  groceries,  not  connected 
with  the  store  building  otherwise  than  by  a  re- 
removable  board,  on  which  goods  were  passed 
from  the  one  building  to  the  other.  Held,  that 
this  died  was  covered  by  the  term  "additions 
adjoining  and  communicating,"  though  not  struc- 
turally connected  with  the  stoae  building,  as 
the  insurance  was  intended  to  cover  the  store  as 
a  store,  and  the  property  insured  was  to  be 
treated  as  a  store,  and  not  as  a  separate  and 
distinct  building  or  a  stock  of  goods  contained 
in  that  identical  structure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Addition.] 

2.  IWBtmANOT    «s»146(l)  —  OORSTBTrOTOW    ov 

Potior. 

The  construction  of  an  insurance  policy  is  to 
be  ascertained  from  the  whole  instrument,  the 
nature  of  the  property,  the  purposes  for  which 
it  is  ordinarily  to  be  used,  its  situation,  and  the 
manner  in  whitih  it  is  usnally  kept  ' 

Appeal  from  Superior  Court,  Alameda 
Oonnty;  Everett  J.  Brown,  JuHge. 

Action  by  Thomas  Taylor  against  the 
Northwestern  National  Insurance  Company. 
From  a  judgment  for  plaintiff,  defoidant  ap- 
peals.   Afilrmed. 

Peter  J.  Crosby,  of  Oakland,  for  appellant 
L.  D.  Manning  and  L.  O.  Fish,  both  of  Oak- 
land, for  respondent 

BEASL7,  Tudge  pro  tem.  This  Is  an  ap- 
peal from  a  judgment  for  plaintiff  upon  a 
policy  of  insurance  written  by  defendant  in 
favor  of  plaintiff.  At  the  time  the  policy  was 
issued  the  plaintiff  owned  a  grocery  store  In 
a  one-story  frame  bnlldlng  in  Alameda  coun- 
ty. About  three  months  after  the  date  of  the 
policy,  a  small  shed  was  erected  upon  the 
same  property  with  the  store  covered  by  the 
policy.    Into  this  shed  a  pert  of  the  stock  of 


groceriee  of  the  store  were  placed  and  kept 
Tbe  shed  was  subsequently  burned. 

The  trial  court  found  that  the  shed  was  an 
addition  to  the  store,  wittiin  the  meaning  of 
the  word  "addition"  as  it  was  used  in  the  pol- 
icy. The  point  made  here  is  that  this  finding 
is  not  supported  by  the  evidence.  Under  the 
caption  "Country  Store  Building  and  Con- 
tents Policy  Form,"  the  policy,  among  other 
things,  provided  for  Insurance: 

"On  the  one-story  frame  building  and  its  ad- 
ditions, adjoining  and  communicating,  including 
foundations,  piping,  plumbing,  stationary  heat- 
ing apparatus,  electnc  wiring  and  fixtures,  and 
all  other  permanent  improvements  and  fixtures 
attached  to  and  forming  a  part  of  said  building, 
occupied  as  a  grocery  store,  situate  on  the  south- 
west corner  of  Forty-First  avenue  and  Foothill 
boulevard,  Oakland,  California. 

"On  store  and  o£Sce  furniture  and  fixtures,  of 
every  description,  including  safes,  signs,  cash 
registers,  typewriting  machines,  stationery,  office 
supplies,  and  utensils  in  use,  all  contained  in 
or  attached  to  the  above-described  building  and 
its  additions. 

"On  stock  of  groceries  and  other  merchandise, 
including  merchandise  held  in  trust  or  on  com- 
mission, or  sold,  but  not  delivered,  all  contained 
in  the  above-described  building  and  its  additions. 

"Permission  is  granted  for  mechanics  or  arti- 
sans to  make  alterations  or  repairs  to  the  with- 
in-described building  for  more  than  fifteen  (15) 
days  at  any  one  time,  and  to  build  additions, 
this  policy  to  cover  on  and  in  same,  under  the 
respective  terms  hereof." 

The  court  found  that  the  damage  by  the 
fire  was  done  to  the  stock  of  groceries  con- 
tained In  the  died  above  referred  to;  that 
the  building  was  about  12x14  feet  In  size, 
an'd  erected  upon  the  same  premises,  and  at 
a  distance  of  about  7  feet  from  the  original 
building  mentioned  In  the  policy ;  that  It 
was  erected  for  the  purpose  of  storing  a  part 
of  the  groceries  covered  by  the  policy  and  a 
portion  of  the  stock  contained  In  the  original 
store  building  at  the  time  the  policy  was  Is- 
sued. The  trial  court  further  found  that 
this  shed  or  bnildlng  was  communicating  and 
connected  with  the  one-story  frame  building 
describead  in  said  policy  only  in  manner  as 
follows : 

"The  door  of  the  shed  was  placed  opposite  a 
window  in  the  one-story  building,  and  the  gro- 
ceries were  passed  from  the  one-story  building  to 
the  shed  by  sliding  along  a  removable  board 
connecting  the  one-story  building  with  the  shed. 
This  shed  or  building  was  the  only  structure 
erected  on  the  premises  after  the  issuance  of  the 
policy,  and  that  this  shed  or  building  constituted 
an  addition  to  the  one-atorv  building  described 
in  the  insurance  policy.  This  shed  or  building 
was  of  the  same  character  of  construction  as 
the  one-story  frame  building  and  did  not  increase 
the  insurance  risk.  That  none  of  the  groceries 
in  the  one-story  frame  building  were  damaged 
by  the- fire." 

[1,2]  If  the  words  "additions,  adjoining 
and  communicating,"  are  to  be  construed  as 
intended  to  cover  only  such  additions  to  the 
store  building  as  are  structurally  connected 
therewith,  then  this  case  must  be  reversed, 
for  the  evidence  does  noj;  sustain  the  finding 
to  wbldi  the  appellant  objects;  but  It  seems 
to  us  that  in  this  case  this  would  be  too  nar- 
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TO>w  a  construction  to  be  placed  upon  tbe  r     Clarence  B.  Irlsb  was  oonvicted  of  falling 


language  of  ibis  policy.  The  construction  of 
a  policy  of  li^suranoe  is  to  be  ascertained 
from  the  whole  inatmment,  the  nature  of  the 
property  to  whldi  the  language  of  the  policy 
is  to  be  applied,  the  purposes  fbr  which  prop- 
erty is  ordinarily  to  be  used,  its  situation, 
and  the  manner  In  which  it  is  usually  kept 
(Marsh  v.  Concord  M.  F.  Ins.  Co.,  71  N.  H. 
253,  51  Atl.  896),  and  in  s;)eaking  of  tbe  man- 
ner in  wlildi  a  policy  of  Insurance  should  be 
viewed  the  Supreme  Court  of  California  has 
said  in  Victoria  S.  S.  Co.  v.  Western  Assur- 
ance Co.,  167  OaL  .348.  139  Pac.  807,  that  the 
rule  of  law  is  that  policies  are  to  be  construc»d 
liberally  in  favor  of  the  insured,  and  that 
any  uncertainty  or  ambiguity  in  a  contract  of 
Insurance  is  to  be  Interpreted  most  stroogly 
against  the  insurer.  In  this  case  the  insur- 
ance was  undoubtedly  Intended  by  both  the 
defendant  and  the  insured  to  cover  the  store 
as  a  store.  The  caption  of  that  portion  of 
the  policy  above  quoted  strongly  corroborates 
this  view.  In  other  words,  the  property  in- 
sured was  to  be  treated  as  a  store,  and  not 
as  a  separate  and  distinct  building,  or  a 
stock  of  goods  contained  in  that  identical 
single  structure.  This  case  seems  more  ra- 
tionally classified  as  belonging  to  that  class 
where  additions  to  a  manufacturing  plant, 
not  structurally  connected  with  the  original 
buildings  of  the  plant,  are  nevertheless  hdd 
to  be  covered  by  insurance,  where  the  policy 
includes  additions  as  it  does  In  this  case. 
Some  flexibility  of  meaning  must  be  given 
to  the  language  of  standard  forms  of  insur- 
ance policies  such  as  this,  the  rigid  language 
of  which  must  be  Interpreted  in  the  lij^t  of 
the  common  understanding  of  the  parties,  tn 
order  to  do  Justice  between  them ;  and,  when 
this  Is  taken  In  consideration  witli  the  court's 
finding  that  the  risk  was  not  increased  by  the 
erecti<Mi  of  this  small  shed,  it  would  seem 
%o  be  Just  that  the  trial  court's  construction 
of  tbe  language  of  this  policy  and  of  tbe  ev- 
idence in  the  case,  resulting  In  the  finding 
above  referred  to,  should  be  snstalncid. 
The  Judgment  is  therefore  affirmed. 


We    concur:     KERRIGAN,    J.; 
ARDS,  J. 


RICH- 


PEOPLE  V.  IRISH.     (Cr.  688.) 

(District  Court  of  Appenl,  First  District,  Call- 

fomie.    Ang.  13,  1917.    Rehearing  Denied 

by  Supreme  Court  Oct  11,  1917.) 

Cbiminai.  Law  «=564(1)— Vknttb— Sufi3CIBN- 
OT  OF  Evidence. 
In  a  prosecution  under  Pen.  Code,  S  270,  for 
failing  to  provide  necessary  food,  etc.,  for  a 
minor  son,  evidence  held  to  sustain  the  finding 
implied  from  the  verdict  that  the  residence  of  the 
mother,  to  whom  the  custody  of  the  minor  had 
been  awarded  in  a  divorce  proceeding,  was  in 
M.  County,  where  prosecution  was  brought. 

Aiq;>eal  from  Superior  Court,  Marin  Coun- 
ty ;    Edgar  T.  Zook,  Judge. 


to  provide  necessary  fOod,  etc.,  tot  hia  vaiaor 
son,  and  appeals.    Afflrmcia. 

Walter  H.  Dunn,  of  Oakland,  for  appellant 
V.  S.  Webb,  Atty.  Qen.,  and  John  H.  Blordao, 
Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  Tlie  d^^idant  was  diarg- 
ed  by  information  with  violation  of  section 
270  of  tbe  Penal  Code  in  falling  to  iwovide 
necessary  food,  clothing,  shelter,  and  med* 
leal  attendance  for  his  minor  son  during; 
a  perldd  of  three  years  Immediately  prior  to 
March  I,  1917,  and  was  tried  and  convicted. 
The  court  suspended  sentence  for  the  period 
of  five  years,  and  admitted  him  to  probation 
upon  the  usual  conditions,  together  with  tbe 
requirement  that  he  contribute  the  sum  o£ 
$160  to  his  wife  for  the  maintenance  and 
support  of  the  child  for  six  months  beginning 
April  14, 1917,  and  to  again  appear  before  tbe 
court  October  11, 1917,  to  furnish  security  for 
the  further  sutqx)rt  of  the  (dilld  for  the  ensa- 
ing  six  months,  and  thereafter  semiannually 
for  the  same  purpose  during  the  term  of  pro- 
bation. 

We  conceive  of  no  reason  for  discussing  at 
length  the  points  argued  in  the  briete.  We 
have  read  them  carefully  together  with  the 
record  of  tbe  trial,  and  all  we  feel  required 
to  say  is  that  tlie  evidence,  ccmtrary  to  tbe 
appellant's  cont^tlon,  sustains  the  finding 
implied  frcwn  the  verdict  that  the  residence  of 
tbe  mother — to  whom  the  custody  of  the  mi- 
nor was  awaitied  in  a  divorce  proceeding  b^ 
tween  her  and  the  defoidant — ^was  in  the 
county  of  Marin.  She  testified  that  she  lived 
there  "<^  and  on,"  meaning,  as  was  developed 
later  in  the  trial,  that  as  she  earned  hw  liv- 
ing as  a  nurse  she  was  sometimes  out  of  the 
county  at  work  in  that  capacity;  but  She 
finally  testified  that  she  lived  in  that  coun- 
ty ;   that  her  residence  was  there. 

The  evidence  also  abundantly  shows  tha:t 
the  defendant  was  able  to  sui^KMit  tbe  minor, 
that  no  one  voluntarily  undertook  to  relieve 
him  or  the  mother  of  any  obligation  to  sup- 
port tbe  child,  and — ^if  it  is  Important — that 
the  mother  was  without  sufilcient  means 
to  support  it  at  tbe  time  the  olteaae  is 
charged. 

The  Judgment  is  affirmed. 


FERNAIIDEZ  v.  WESTERN  FT7SB  &  EX< 
PLOSIVES  (X).    (CSv.  148a) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Aug.  10, 1917.    Rehearing  Denied 
by  Supreme  Court,  Oct.  8,  1917.) 

1.  Explosives  9=s>8— AonoN— Pixadhtq  aitd 
Proof— Vabiancb. 
In  an  action  for  damage  by  an  explosion 
on  the  theory  that  storing  powder  was  a  nui- 
sance, it  was  error  to  admit  testimony  showing 
defective  construction  of  tbe  magaslne. 
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2.  Appbai.  and  Bbbok  «=3882(6)— Retixw— 
OBJEbnoNS— EsTOPPXi.  TO  Maxx. 
When  the  trial  court  and  the  parties  to 
an  action  proceed  to  trial  npon  the  theory  that 
there  ia  a  material  issue,  and  the  court  upon 
the  evidence  addressed  to  that  issue,  and  recoiT- 
ed  without  any  or  without  a  sufficient  objection, 
finds  in  accordance  with  that  evidence,  a  party 
will  not  be  allowed,  for  the  first  time  on  ap- 
peal, to  say  that  there  was  no  such  issue. 

8.  PULADINO  *=9430(1)  —  Vamancb  —  Objeo- 

nONB  TO   BVIDXNCB. 

Where  the  complaint  was  framed  on  the 
theory  of  nuisance  in  storing  powder,  a  single 
obiectioq  by  defendant  to  the  evidence  as  to 
detective  construction  of  the  magazine  as  not 
within  the  issues  was  sufficient  to  apprise  plain- 
tiff of  the  nature  of  the  objection. 

4.  Pl-EADINO  «=9430(2)— Vabiance— Waivkb. 
Where  the  complaint  was  based  upon  nui- 
sance in  maintaining  of  powder  magazine,  and 
I^aintiS  introduced  evidence  of  negligent  con- 
struction of  the  magazine,  the  mere  fact  that 
defendant  then  introduced  evidence  in  rebuttal 
thereof  did  not  estop  it  from  claiming  that 
there  was  a  variance  between  pleading  and 
proof. 

Appeal  from  Superior  Court,  Alameda  Coun- 
ty; T.  W.  Harris,  Judge. 

Action  by  J.  F.  Fernandez  against  the 
Western  Fuse  &  Explosives  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed. 

John  J.  Barrett  and  Alfred  Sutro,  both  of 
San  Francisco  (PlUsbury,  Madison  &  Sutro, 
of  San  Francisco,  of  couns^,  for  appellant. 
Reed  &  Nusbanmer  and  Chapman  &  Trefe- 
ttaen,  all  of  Oatdand,  and  A.  A.  Moore  and 
Stanley  Moore,  both  of  San  Francisco,  for 
respondent 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  against  the  defendant  for  the  sum 
of  $925,  being  the  amount  of  damages  claim- 
ed to  have  been  suffered  by  the  plaintiff  by 
reason  of  the  destruction  of  his  house  and 
premises  at  Melrose  in  Alameda  county 
through  the  explosion  of  a  powder  magazine 
on  the  premises  of  the  defendant. 

This  is  one  of  a  series  of  cases  which 
grew  out  of  that  explosion,  two  of  which 
were  Kleebauer  v.  Western  Fuse  &  EiXploslves 
Co.,  138  Cal.  497,  71  Pac.  617,  60  L.  R.  A. 
377,  94  Am.  St.  Rep.  62,  and  Fisher  v.  West- 
ern Fuse  &  Explosives  Co.,  12  Cal.  App.  299, 
107  Pac.  332.  Briefly  the  facts  are  that  the 
defendant  conducted  an  establishment  at 
Melrose  for  the  manufacture  of  fuse,  and  In 
coimectlon  therewith  maintained  a  powder 
ipagazine  In  whidi  It  stored  the  powder  lised 
In  the  manufacture  of  Ita  product.  On  the 
day  of  the  accident  one  of  its  employes,  a 
Chinaman — who  bad  mnrdered  a  fellow  coun- 
tryman— songht  refuge  In  the  powder  maga- 
Eine,  the  entrance  to  which  he  barricaded. 
Being  pursued  by  peace  oflScers  and  threat- 
ened with  arrest  be  fired  the  magazine,  there- 
by causing  much  damage  to  surrounding 
property.  Including  that  of  the  plaintiff. 


The  amended  complaint  appears  to  have 
been  drawn  on  the  theory  that  the  defendant 
was  guilty  of  negligence  in  the  employment 
of  an  unfit  and  Incompetent  employ^  whose 
act  exploded  the  powder  magazine,  and  also 
upon  the  -  theory  that  the  powder  magazine 
as  maintained  by  the  defendant  was  a  nui- 
sance. The  act  of  the  Chinaman  in  firing 
the  magazine  is  ont  of  the  case  since  the  evi- 
dence shows  without  conflict,  and  the  court 
expressly  finds,  that  the  defendant  was  not 
responsible  for  Its  employe's  act  in  causins 
the  explosion. 

As  to  the  nuisance  theoiy,  it  Is  obvious 
that  the  complaint  as  amended  was  drafted 
uiran  the  theory  that  the  mere  keeping  of  a 
large  quantitgr  of  explosive  powder  in  a 
thickly  peculated  neighborhood,  Irrespective 
of  the  manner  in  which  the  magazine  in 
which  it  was  stored  was  constructed  was  a 
nuisance  per  se.  But  before  the  case  came 
on  for  trial  the  Supreme  Court,  in  the  case 
of  Kleebauer  v.  Western  Vnae  &  Explosives 
Co.,  supra,  had  held  that  the  magazine  of  the 
defendant,  constructed  and  maintained  as 
disclosed  by  the  evidence  in  that  case — and 
which  Is  similar  to  the  evidence  now  before 
the  court,  leaving  out  of  conslderatian  so 
much  of  it  as  refers  to  the  effect  of  the 
presence  or  absence  of  an  embankment  or 
bulkhead — did  not  constitute  negligence  per 
se.  Accordingly  in  this  case,  in  order  appar- 
ently to  escape  the  principle  laid  down  in 
that  case,  the  plaintiff,  over  objections  of  the 
defendant,  Introduced  evidence  tending  to 
show  tliat  the  magazine  was  Improperly  con- 
structed; and,  based  thereon,  the  court  found 
that  the  magazine  of  the  defendant  was  a 
nuisance  because  of  its  improper  construc- 
tion in  not  being  surrounded  by  a  bulkhead 
or  embankment,  which  would  have  tended  to 
minimize  the  effects  of  the  explosion  by  di- 
recting its  force  upwards. 

[1]  It  thus  appears  that  neither  this  partic- 
ular evidence  nor  the  finding  of  the  court 
based  thereon  was  responsive  to  any  issue  in 
the  case.  It  has  been  repeatedly  held  by  the 
Supreme  Court  that  under  those  circum- 
stances the  complaint  cannot  be  looked  to  in 
support  of  the  Judgment.  "Where,"  says  the 
Supreme  Court  In  Cbetwood  v.  CaL  Nat 
Bank,  113  Cal.  414,  424,  55  Pac.  D4,  707, 
"the  case  made  out  by  the  findings  Is  a  differ- 
ent case  from  that  presented  by  the  pleadings, 
the  Judgment  will  be  reversed;  for  the  re- 
lief decreed  must  be  the  relief  sought,  and 
the  variance,  even  if  it  be  such  as  could  have 
been  cured  by  amendment,  is  fatal  to  the 
validity  of  the  Judgment  (Bryan  v.  Tormey, 
84  Cal.  126  [24  Pac.  319>]),  and  the  point  may 
be  raised  on  appeal  from  the  Judgment  (Put- 
man  V.  Lamphler,  36  Cal.  151)." 

[2]  But  it  is  also  well  settled  that  when 
the  trial  court  and  the  parties  to  an  action 
proceed  to  trial  npon  the  theory  that  there  is 
a  material  issue,  and  the  court  upon  the  evi- 
dence addressed  to  that  issue,  and  received 
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without  any  or  without  a  sufficient  objection, 
finds  In  accordance  with  that  evidence,  a 
party  will  not  be  allowed  tor  the  Arst  time  on 
appeal,  to  say  that  there  was  no  such  Issue. 
Schroeder  ▼.  Mauzy,  16  Cal,  App.  443,  118 
Paa  459. 

[J]  It  la  the  contention  of  the  plaintiff  that 
under  this  rule  .the  defendant  is  estopped  to 
assert  that  no  issue  was  framed  as  to  the  neg- 
ligent construction  of  the  magazine,  for  the 
reason  that  when  testimony  upon  that  point 
was  offered  the  defendant  failed  to  make  ltd 
objection  thereto  sufficiently  ^)eclflc  to  ap- 
prise him  of  Its  nature  and  scope,  and  for 
the  further  reason  that  the  defendant  Itself 
introduced  testimony  as  to  the  construction 
of  the  magazine  In  rebuttal  of  plaintiff's  tes- 
timony on  that  subject.  With  regard  to  this 
contention  the  record  discloses  that  the  de- 
fendant several  times  objected  to  this  char- 
acter of  testimony,  but  only  once  Included  In 
the  objection  that  the  evidence  was  not  re- 
sponsive to  any  issue  in  the  case,  and  that 
in  a  motion  for  nonsuit  made  by  the  defend- 
ant, it  did  not  indude  as  a  ground  thereof 
the  insufficiency  of  the  complaint  to  cover 
this  asitect  of  the  nuisance  theory.  We  do 
not  think  that  the  defendant  Intended  to  con- 
ceal the  real  nature  of  its  objection  to  this 
testimony,  especiaJly  as  the '  rule  In  the 
Kleebauer  Case,  apparently  responsible  for 
the  offer  of  this  testimony,  had  been  an- 
nounced prior  to  the  trial  of  the  case  at  bar, 
and  must  have  been  in  the  mind  of  counsel 
both  in  the  offer  of  testimony  and  the  making 
of  objections  thereto.  We  think  under  these 
circumstances  the  plaintiff  was  sufficiently 
apprised  of  the  nature  of  the  objection,  and 
could,  if  he  so  desired,  have  requested  leave 
to  amend  his  pleading,  wMch  he  failed  to  do. 
In  the  state  of  the  pleadings  and  In  the  face 
of  the  objection  made,  the  evidence  as  to  the 
alleged  improper  construction  of  the  maga- 
zine should  have  been  excluded  by  the  court. 

[4]  The  fact  that  the  defendant  introduced 
testimony  In  rebuttal  upon  this  same  point 
does  not  now  estop  It  from  claiming  that 
the  testimony  was  erroneously  admitted  over 
its  objection.  In  Washington  Tp.  F.  O.  &  G. 
T.  McCormlck,  19  Ind.  App.  663,  at  page  667, 
49  N.  E.  1086,  at  page  1086,  the  court  said: 

"Appellant,  in  rebuttal,  introduced  some  evi- 
dence of  the  same  general  character  as  that  ob- 
jected to.  But  this  cannot  be  said  to  be  a  waiv- 
er of  the  objectlonB  to  the  evidence  introduced 
by  appellee.  It  was  not  invited  error.  It  does 
not  fall  within  the  rule  that  a  party  who  calls 
out  incompetent  evidence  thus  precludes  him- 
self from  successfully  objecting  to  evidence  of 
like  character  Introduced  by  his  adversary. 
•  •  *  The  error  was  committed  at  the  in- 
stance of  the  opposite  party,  and  appellant  did 
all  it  could  *  •  •  to  prevent  the  error.  Aft- 
er the  court  had  held,  over  appellant's  objection, 
that  the  evidence  was  competent,  end  had  per- 
mitted appellee,  who  had  the  burden,  to  intro- 
duce such  evidence  to  maintain  his  case,  appel- 
lant, in  seeking  to  overcome  the  case  made  by 
appellee,  could  follow  the  theory  laid  down  by 
tije  court  without  impliedly  admitting  the  court's 


theory  to  be  right,  and  without  waivioK  bis  right 
to  question  the  court's  action.    •    •    • " 

See,  also,  3  Cyc,  p.  246,  and  cases  there 
cited. 

The  judgment  Is  reversed. 


MACDONALD  et  al.  v.  BBRNAL  et  al. 
(Civ.  2127.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Aug.  14,  1917.) 
PABTrrioN  €=>94(3)—Rbfebkb!— Report. 

Where  a  partition  suit  is  referred,  the  re- 
port of  the  referee  as  to  the  value  of  the  linoa 
18  merely  advisory,  and  the  court  may  disregard 
it  and  determine  the  value  on  another  basis. 

Appeal  from'  Superior  Court,  City  and 
County  of  San  Francisco;  Thoe.  F.  Graham, 
Judge. 

Action  by  D.  B.  MacDonald  and  others 
against  Jose  Cornelio  Bemal,  as  executor, 
and  others,  and  William  B.  McKlnnon,  as  ad- 
ministrator, and  others.  From  the  judg- 
ment, the  last-named  defendants  appeal.  Af- 
firmed. 

Theo.  J.  Savage  and  Burke  Corbet,  both  of 
San  Francisco,"  and  Corbet  &  Selby,  of  San 
Francisco,  for  appellants.  Sullivan  &  Sullivan 
and  Theo.  J.  Roche,  Norman  A.  Eisner,  and 
Heller,  Powers  &  Ehrman,  all  of  San  Fran- 
cisco, for  respondents. 

PER  CJDBIAM.  This  Is  an  appeal  from  a 
judgment  In  favor  of  plaintiffs  in  an  action 
for  the  partition  of  certain  premises  consist- 
ing of  25  acres,  known  as  the  Bemal  tract," 
in  the  dty  and  county  of  San  Francisco. 

Upon  the  trial  of  tlie  cause  an  interlocutory 
decree' of  partition  was  entered,  by  the  terms 
of  which  one  Frank  A.  Dwyer  was  appointed 
sole  referee  to  make  partition  of  the  proper- 
ty. Said  referee  proceeded  with  his  work, 
and  presently  filed  his  report,  wherein  he 
made  certain  valuations  of  the  lands  em- 
braced In  the  tract,  and  recommended  the 
partition  of  the  property  among  the  parties 
to  the  action  In  accordance  with  such  valua- 
tions. The  appellants  filed  their  objectlcms 
to  the  said  report  of  the  referee,  and  the 
court  set  the  same  for  hearing  and  took  evi- 
dence thereon,  after  whldi  the  court  filed  Its 
final  decree.  In  which  the  referee's  proposed 
partition  of  the  premises  was  not  approved 
or  adopted  in  full,  but  was  modified  to  con- 
form to  the  views  of  the  court  arrived  at 
upon  the  hearing  thereon;  and  the  court  in 
its  final  decree  made  a  different  award  ana 
partition  of  the  property  than  that  recom- 
mended by  the  referee. 

The  only  contention  of  the  appellants  which 
the  court  Is  In  a  position  to  consider  upon  the 
record  before  us  Is  that  the  court  erred  in 
awarding  to  the  appellants  less  land  in  valu- 
ation than  that  to  which  they  would  have 
been  enUUed  up(Mi  the  basis  of  the  calcula- 
tions contained  in  the  referee's  report  It  is 
a  sufficient  answer  to  this  contention  to  say 
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that  the  report  of  the  referee  In  an'  action 
for  partition  la  merely  advisory  to  the  conrt, 
which  Is  not  bound  to  adopt  the  basis  used 
by  the  referee  for  his  calculation  as  to  the 
values  of  the  property  involved,  but  may,  in 
its  final  decree,  make  its  own  findings  with 
respect  to  such  matters.  The  court  did  this 
in  the  instant  case,  and  there  is  no  evidence 
before  us  to  show  that  it  committed  any  er- 
ror in  so  doing. 

The  appeal  not  having  been  taken  within 
60  days  after  the  Judgment,  there  Is  no  evi- 
dence before  us  by  reference  to  which  the 
findings  and  final  decree  of  the  trial  court 
could  be  assailed. 

Judgment  affirmed. 


MEa^OPOLlTAN  BLDG.  CO.  ▼.  CITT  OF 

SEATTLE  et  al.    (No.  13459.) 

(Supreme  Court  of  Washington.     Sept  21, 
1917.) 

Appeal 'from  Superiof  Court,  King  County; 
John  S.  Jurey,  Judge. 

Upon  rehearing  en  banc.    Affirmed. 

For  departmental  decision,  see  92  Wash. 
600,  159  Pac.  793. 

Douglas  &  Douglas,  of  ColvUle,  and  Kerr 
&  ilcCord,  of  Seattle,  for  appellant.  Hugh 
M.  Caldwell,  of  Seattle,  and  Walter  F.  Meier, 
of  Spokane,  for  respondents. 

PER  CURIAM.  Upon  a  rehearing  of  this 
case  en  banc,  a  majority  of  the  court  Is  sat- 
isfied with  the  result  teacjfed  by  the  depart- 
mental decision,  and,  for  the  reasons  there 
stated,  the  Judgm^t  la  affirmed. 


BIER  V.  CLEMENTS  et  al.    (No.  13930.) 
(Supreme  Court  of  Washington.     Sept.  18, 

1.  CotrwTiEa  «=»B7— CotrnTY  Commissioners— 
PowBB  AWD  Ddtib»— Good  Faith— Discbjs- 

TION. 

A  board  of  county  commissioners  is  a  legis- 
lative and  deliberative  body,  and  as  such,  acting 
within  its  scope  and  discretioa,  its  action  is 
final;  but  in  the  exercise  of  its  discretion  it 
must  act  in  good  faith  and  without  fraud  in  law 
or  in  fact  to  those  whom  it  serves,  and  where 
it  palpably  abuses  Its  discretion  the  law  will  in- 
terfere. 

2.  COTJNTHS  «=»196(3)— COUNTT  CoMMiasioN- 

EBS— ISStTANCE  OF  B0ND8— BAD  FaITH. 

Where  two  of  three  county  commissioners 
secretly  decided  to  build  a  courthouse,  procured 
buyers  for  the  bonds  without  opportunity  for 
bids  for  the  bonds,  which  bore  higher  interest 
than  bonds  of  counties  of  similar  financial  stand- 
ing, and  there  was  no  estimate,  procurement  of 
site,  deliberation,  or  discussion,  and,  having  ev- 
erything prepared,  passed  the  whole  proceeding 
at  a  meetinK  of  the  board,  the  action  of  such 
board  was  arbitrary,  fraudulent,  and  in  bad 
faith,  and  issuance  of  the  bonds  will  be  enjoined. 

Department  1.  Appeal  from  Superior 
Conrt,  Benton  County;  Thomas  B.  Grady, 
Judge. 


Action  by  H.  A.  Bier  to  enjoin  James  B. 
Clements,  B.  C.  Houston,  and  F.  L.  Bash, 
county  commissioners  of  Benton  county,  and 
others,  from  issuing  or  negotiating  certain 
bonds.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

See,  also,  164  Fac.  82. 

M.  F.  Gose,  of  Pomeroy,  W.  V.  Tann^, 
Atty.  Geii.,  Moulton  &  Jeffrey,  of  Kennewick, 
and  Scott  Z.  Henderson,  Asst.  Atty.  Gen., 
for  appellant.  C.  W.  Fristoe,  of  Prosser, 
Zent  &  Powell,  of  Spokane,  and  E3.v  A.  Davis, 
of  Pasco,  for  respondents.  Donworth  &  Todd, 
of  Seattle,  and  R.  E.  Campbdl,  of  Olympia, 
amicus  curiae. 

I^ORRIS,  J.  Appellant,  who  is  &  taxpayer 
of  Benton  county,  commenced  this  action  be- 
low, seeking  to  enjoin  respondents,  as  coun- 
ty oflicers,  from  Issuing  or  negotiating  cer- 
tain county  bonds  in  the  amount  of  $125,000 
for  the  purpose  of  erecting  a  courthouse. 
The  facts,  so  far  aa  they  pertain  to  the  de- 
terminative feature  upon  wliich  we  rest  onr 
conclusion,  are  these:  Prior  to  November 
11,  1916,  the  board  of  commissioners  of  Ben- 
ton county  consisted  of  James  B.  (Elements, 
A.  O.  McNeil,  and  F.  L.  Bash.  On  that  day 
the  board  met  in  regular  session  for  the 
transaction  of  such  business  as  might  prop- 
erly come  before  it  The  business  of  the  day 
being  apparently  concluded,  but  before  any 
formal  adjournment.  Commissioner  Bash  de- 
parted for  his  home;  thereupon  the  other 
two  commissioners,  no  one  else  being  pres- 
ent, adopted  the  following  resolution: 

"It  appearing  to  the  board  that  the  lease  on 
the  courthouse  will  expire  on  the  31st  day  of 
December,  1916,  it  is  ordered  that  Commission- 
ers Clements  and  McNeil  be  authorized  to  go  to 
Spokane  and  see  what  terms  can  be  obtained  up- 
on a  renewal  of  the  present  lease  of  the  court- 
house. If  no  lease  can  be  obtained,  to  Investi- 
gate and  find  out  what  other  quarters  can  be  .se- 
cured." 

Pursuant  to  the  resolution  Commissioners 
Clements  and  McNeil,  on  November  20th  or 
21st,  yreat  to  Pasco  and  consulted  with  E.  A. 
Davis,  an  attorney  of  that  dty,  who,  at  their 
request,  accompanied  the  commissioners  to 
Spokane  for  a  conference  with  Messrs.  Zent 
and  Powell  upon  the  legal  phase  of  the 
scheme  then  in  contemplation.  The  result 
of  the  Spokane  conference  was  a  determina- 
tioQ  to  lasue  county  bonds  and  out  of  the 
proceeds  erect  a  courthouse.  Up  to  this 
time  no  action  bad  been  taken  by  the  board 
of  county  commissioners  relative  to  the  con- 
structlcm  of  a  courthouse,  nor  had  any  dis- 
cussion taken  place  at  any  of  their  meetings 
suggesting  the  Issuance  of  county  bonds  in 
any  form  for  that  purpose;  no  plans  had 
been  adopted  looking  to  the  erection'  of  a 
courthouse;  In  fact,  so  far  as  the  board  of 
commissioners  was  concerned,  the  idea  of 
erecting  a  courthouse  was  yet  unborn. 

It  was  further  determined  at  the  Spokane 
meeting  that  the  success  of  the  8<^eme  then 
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comtemplated  depended  upon  Its  being  kept 
secret  from  all  persons  other  than  the  mov- 
ing parties  and  such  financial  agents  and 
bond  buyers  as  they  might  take  into  their 
confidence;  the  necessity  of  secrecy  arising, 
according  to  the  testimony  of  the  partici- 
pants in  the  Spokane  conference,  in  order 
to  avoid  litigation  and  attempts  to  frustrate 
the  issuance  of  the  bonds  upon  the  part  of 
those  restuents  of  the  county  who  were 
thought  to  be  opposed  to  the  erection  of  a 
courthouse  at  Prosser ;  the  contention  being 
that  such  attempts  would  interfere  with  the 
salaUllty  of  the  bonds  and  materially  aftect 
their  value.  The  two  commissioners  re- 
turned to  tiielr  homes  leaving  the  matter  of 
arranging  the  details  of  the  bond  issue  and 
the  procurement  of  a  buyer  with  their  at- 
torneys. The  next  meeting  of  the  board  of 
commissioners  of  Benton  county  was  to  take 
place  on  December  4th.  Between  the  ad- 
journment of  the  Spokane  conference  and 
December  4th  all  parties  Interested  were 
successful  In  maintaining  the  desired  secre- 
cy. There  was  no  leak.  Outside  of  Clements 
and  McNeU,  so  far  as  the  record  advises  us, 
no  one  In  Benton  county  knew  what  had 
transpired,  nor  what  was  contemplated,  the 
two  commissioners  not  even  taking  Bash  in- 
to their  confidence  nor  giving  him  any  ink- 
ling of  present  or  coming  events  as  related 
to  the  contemplated  bond  Issue. 

On  Sunday,  December  3d,  Mr.  Zent,  of 
counsel  employed  by  Clements  and  McNeil, 
appeared  at  Prosser  with  the  bonds  issued 
in  serial  number  from  1  to  250  inclusive, 
aggregating  $125,000.  The  bonds  were  dated 
Deceraber  4th,  and  contained  an  unsigned 
certificate  of  registration.  On  December  3d, 
Mr.  Zent  and  Commissioner  Clements,  the 
chairman  of  the  board,  appeared  at  the  home 
of  County  Treasurer  Harper,  and  there 
Commissioner  Clements  signed  the  bonds  as 
chairman  of  the  board,  and  the  county  treas- 
urer, at  the  request  of  Clements,  attached 
his  signature  to  the  certificate  of  registra- 
tion. On  the  same  day  the  county  auditor 
was  requested  to  attest  the  bonds,  and  was 
Informed  that  the  bonds  had  been  sold,  and 
that  the  board  at  Its  meeting  the  next  day 
would  pass  a  resolution  authorizing  the  is- 
sue and  another  resolution  confirming  the 
sale  to  the  pnrdiaser,  who  was  then  upon 
the  ground  all  ready  to  complete  his  part  of 
the  transaction.  On  Monday  morning  the 
board  of  commissioners  met,  and  a  resolu- 
tion previously  prepared,  was  Introduced  au- 
thorizing the  Issuance  of  the  bonds  In  the 
form  and  manner  already  determined  upon. 
This  resolution  was  adopted  upon  the  vote 
of  Commissioners  Clements  and  McNeil, 
Commissioner  Bash,  who  testified  that  this 
was  the  first  intimation  of  the  whole  matter 
coming  to  his  knowledge,  voting  In  the  neg- 
ative. Commissioner  McNeil  then  presented 
tffo  letters  and  one  telegram  in  which  offers 
were  made  to  take  the  bonds  at  par  with  in- 
terest at  5^  per  cent,  per  annum.    A  fourth 


bidder,  Geo.  B.  Keeler,  appeared  in  person, 
and  submitted  a  written  Md,  offering  the 
same  amount  as  the  other  bidders,  accompa- 
nied by  a  sight  draft  on  his  firm  of  $5,000. 
Commissioner  McNeil  moved  that  the  last 
bid  be  accepted,  and  Mr.  Ke^er  then  pre- 
sented a  formal  resolution,  evidently,  like  the 
bonds  and  prior  resolution,  prepared  In  ad- 
vance^ setting  f^rth  the  adoption  of  the  prior 
resolution  to  Issue  the  bonds,  the  receipt 
and  canvass  of  bids,  a  finding  that  the  Ud 
of  Keeler  Bros.. was  the  highest  and  best 
bid,  and  formally  accepting  the  same.  This 
resolution  was  adopted  by  Commissioners 
Clements  and  McNeU.  During  this  time 
objections  were  made  to  all  the  procedure 
on  the  part  of  appellant  and  others,  who 
bad  been  advised  by  the  county  auditor  on 
Sunday  of  what  was  sought  to  be  accom- 
plished. 

At  the  trial  witnesses  on  behalf  of  appel- 
lant, representing  reputable  bond  buyers  and 
the  state  board  of. finance,  testified  that, 
based  upon  market  conditions  and  actual 
sales  of  like  municipal  securities  at  the  time, 
these  bonds,  If  advertised  and  offered  for  sale 
on  the  open  market,  would  have  brought  par 
at  4V4  or  4^,  and  If  sold  at  6y^  would  have 
brought  a  premium  of  at  least  11  points. 
Respondents  offered  proof  to  the  effect  that 
the  sale  was  made  at  a  fair  price;  but  the 
evidence  of  the  witnesses  so  testifying  is  not 
reliable,  not  being  based  upon  knowledge  of 
market  conditions  for  like  securities,  but  be- 
ing advanced  largely  as  an  opinion  based  up- 
on the  supposition  that  the  price  of  the  bondfi 
would  be  affected  by  litigation,  a  supposition 
which  is  not  borne  out  by  the  record,  except 
as  it  may  have  been  Intimated  to  the  four 
bidders  Interviewed  by  the  attorneys  for  re- 
spondents, and  who,  with  strange  unanimity, 
bid  exactly  the  same  price,  permitting  one  of 
them  to  attend  In  person  and  accompany  his 
bid  with  a  sight  draft  on  Ills  own  firm  of  $5*- 
000.  There  was  no  reason  why  Benton  coun- 
ty securities  should  bring  a  less  price  than 
like  securities  of  other  municipalities.  The 
county  was  in  excellent  financial  condition. 
It  had  at  the  time  a  valuation  In  excess  of 
$12,000,000,  and  was  on  a  cash  basis,  with  no 
indebtednesa 

The  motive  actuating  Commissioners  Clem- 
ents and  McNeil  to  take  the  action  they  did, 
while  not  very  material  or  relevant,  is  plain- 
ly shown.  The  term  of  office  of  both  would 
have  expired  the  following  January;  each 
bad  been  a  candidate  at  the  preceding  elec- 
tion, and  each  had  been  defeated.  The  rec- 
ord Is  not  silent  to  the  effect  that  these  de- 
feats were  not  graciously  accepted ;  that  the 
defeated  candidates  intended  to  do  something 
l>efore  leaving  office  that  would  reflect  their 
opinion  of  the  political  sagacity  of  those 
persons  In  the  county  who  had  opposed  them. 

[1]  It  does  not  seem  necessary  to  dwell 
longer  upon  the  facts  before  us.    Sometimes 
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a  statement  of  the  facts  annonnces  the  law — 
this  Is  such  a  case.  A  board  of  county  com- 
missioners Is,  a  legislative  and  deliberative 
body,  and,  as  sucb,  acting  within  its  scope  and 
discretion,  Its  acUon  is  final.  In  the  exer- 
cise of  its  discretion  such  a  board  must,  how- 
ever, act  in  good  faith  and  without  fraud,  in 
law  or  in  fact,  to  those  whom  it  serves.  This 
much  the  law  demands,  and  when  county 
commissioners  go  beyond  the  limits  of  good 
faith  and  palpably  abuse  the  discretion  vest- 
ed in  them,  the  law  will  Interfere  for  the 
protection  of  the  taxpayer. 

[2]  This  record  is  reeking  with  bad  faith. 
There  was  no  good  or  Justifiable  reason  for 
Commissioners  Clements  and  McNeil  pursu- 
ing the  course  they  did,  nor  for  their  fail- 
ure to  apprise  Commissioner  Bash  of  their 
action  contemplated.  The  prosecuting  attor- 
ney is,  by  law,  the  legal  adviser  of  the  board. 
In  this  case  he  is  passed  over,  and  outside 
legal  advice  is  sought.  The  record  is  sUent 
as  to  the  reason,  but  in  the  light  of  other 
facts  it  may  be  surmised.  By  jugglery  and 
secretive  procedure  a  bond  Issue  is  to  be  foist- 
ed upon  the  taxpayers  of  Benton  county  with- 
out the  previous  knowledge  of  any  save  the 
first  active  participants;  a  courthouse  is  to 
be  built  without  prior  determination  of  plans, 
estimate  of  cost,  procurement  of  site,  or  de- 
liberation or  discussion  of  the  matter  on  the 
part  of  the  board,  or  indulgence  in  any  of 
those  matters  that  usually  precede  an  un- 
dertaking of  this  character.  The  issuance  of 
these  bonds  and  their  attempted  sale  was  not 
the  result  of  the  deliberate  discretion  of  the 
board  of  oommlsaioners  for  Benton  county. 
It  was  nothing  more  than  the  individual  acts 
of  Commissioners  Clements  and  McNeil,  de- 
liberately concealed  and  kept  secret  from  t^l 
those  who  were  entitled  to  knowledge  of  the 
contemplated  action  or  who  mlgbt  be  sup- 
posed to  take  an  active  Interest  in  public 
matters.  Tlie  board  of  commissioners  of 
Benton  county,  as  such,  never  acted  upon, 
nor  had  knowledge  of,  what  was  to  be  done 
until  the  final  consummation  of  the  scheme  on 
December  4th.  The  procedure  is  sought  to  be 
justified  by  showing  that  Bentou  county  was 
occupying  an  old,  dilapidated,  and  uuflt  court- 
house, and  that  there  was  an  actual  neces- 
sity for  the  erection  of  a  new  building.  The 
need  of  a  new  courthouse  may  be  admitted, 
but  that  fact  does  not  Justify  the  methods 
employed  to  obtain  one. 

No  citation  of  authorities  is  necessary  to 
sustain  the  conclusion  we  have  reached,  that 
the  action  of  these  two  commissioners  was 
so  arbitrary,  fraudulent,  and  in  such  bad  faith 
as  to  merit  tho  censure  of  the  law,  and  grant 
appellant  the  relief  prayed  for.  Our  reason- 
ing Is  sustained  in  the  following  of  our  own 
cases:  Krleschel  v.  County  Comml.ssloners, 
12  Wash.  428,  41  Pac.  186;  Times  Publishing 


Co.  V.  Everett,  9  Wash.  618,  37  Pac.  695,  43 
Am.  St  Bep.  865;  State  ex  rel.  Teargin  v. 
Maschke,  00  Wash.  249,  155  Pac.  1064. 

Two  other  interesting  legal  questions  are 
presented  by  the  record ;  one  Is  as  to  the 
political  status  of  Cbmmlssloner  McNeil  on 
December  4th.  He  had  been  appointed  to 
flu  a  vacancy  and  his  successor  had  been  elect- 
ed at  the  previous  November  election.  There 
is  a  question  as  to  whether  or  not  the  suc- 
cessor had  qualified  on  December  2d.  In 
view  of  the  conduaion  reached  upon  the 
greater  question  of  good  faith,  we  have  not 
gone  into  this  matter.  It  is  probable  Mc- 
Neil was  an  ofilcer  de  facto  if  not  de  jure  on 
December  4th;  at  least,  we  prefer  to  treat 
him  as  such.  The  other  question  Is  as  to 
whether  the  board  was  legally  in  session  on 
December  4th.  In  view  of  our  general  con- 
clusion, this  question  need  not  be  passed  upon. 

The.  judgment  is  reversed,  and  case  re- 
manded, with  instructions  to  grant  relief 
prayed  for. 

ELLIS,  O.  J.,  and  MOUNT,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


In  re  CAMPBELL'S  ESTATE.     (Na  14137.) 

(Supreme  Court  of  Washington.     Sept.  14, 
1917.) 

1.  Pabtnkkship  «=9251— STHtvivoB  AS  AniiiN- 

isTSAioR — Estoppel. 
Where  the  surviving  partners  acquiesced  in 
the  conducting  of  the  business  of  the  partnership 
estate  by  one  survivor  as  administrator,   they 
cannot  complain. 

2.  Pabtnkbship  <g=»261— Subvivob  as  Advin- 
ISTKATOR— Estoppel. 

Assuming  that  a  survivor  as  administrator 
had  no  right  to  conduct  the  partnership  busi- 
ness, the  survivors  who  signed  an  agreement  set- 
tling all  controversies  between  the  parties  cannot 
complain  of  anything  that  happened  prior  to  the 
agreement 

3.  EXBCCTORS  AND  AciaNISTBATOBS  <3=3503— 
ACCOTJNTINO— VotJCHEKS. 

While  canceled  checlcs  are  not  what  the  stat- 
ute contemplates  as  vouchers,  where  the  evidence 
shows  the  payments  made  and  the  purpose  there- 
of they  are  sufficient  to  support  an  account  of 
the  administrator. 

4.  Appeal   and   Ebbob   <S=1047(4)— Ibbeou- 

LABITT   IN   PBOOF— PrOPEB   RESULT. 

Irregularity  ia  the  order  or  proof  does  not 
furnish  a  ground  for  reversal  if,  upon  the  record 
made,  the  conclusion  of  the  trial  court  upon  the 
merits  was  correct 

5.  Executors  and  Administbatobb  <3=>504(7) 
— Accounts— Mattebs  Not  Objected  to— 
Review. 

Although  it  is  the  duty  of  the  trial  court 
where  an  account  of  an  executor  or  administra- 
tor is  presented,  to  scrutinize  the  same  and  re- 
ject all  items  not  properly  therein,  even  though 
no  specific  objection  has  been  made,  where  the 
case  came  before  the  court  upon  a  demurrer  and 
motion,  and  the  court  sought  to  define  the  issues 
and  thus  expedite  the  trial,  he  having  defined  the 
issues  so  far  as  possible  and  the  cause  having 
proceeded  to  trial  upon  those  issues,  it  was  not 
an  abuse  of  discretion  to  refuse  to  allow  appel- 
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lants  to  litigate  items  not  comprehended  in  their 
objections. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Chas.  F.  Munday, 
Judge  pratem. 

In  tbe  matter  of  tbe  partnership  estate  of 
William  Campbell,  Jr.,  deceased.  S>om  a 
judgment  allowing  and  approving  the  final 
and  sui^lemental  account  of  Clara  Campbell, 
executrix,  Alexander  Campbell,  administra- 
tor de  bonis  non,  appeals.    Judgment  affirmed. 

Smith  Newoomb  &  Wortbington,  of  Seattle, 
for  appellant  S.  O.  dlmenson,  of  Seattle, 
for  respondent 

MAIN,  J.  This  is  an  appeal  by  the  admin- 
istrator de  bonis  non  of  a  'partnership  estate 
from  a  Judgment  allowing  and  approving  the 
final  and  supplemental  account  of  Clara 
Campbell,  executrix  of  the  estate  of  James 
McKinley  Campbell,  deceased.  The  facts 
which  gave  rise  to  the  controversy  are  as  fol- 
lows: The  firm  of  Campbell  Bros,  had  been 
in  existence  for  a  number  of  years  prior  to 
1912,  their  business  being  that  of  machinists 
and  engineers,  launch  builders^  dealers  in  gas 
engines,  etc.  On  September  10, 1912,  William 
Campbell,  Jr.,  a  member  of  the  firm,  died, 
and  James  McKinley  Campbell  continued  to 
operate  the  business.  There  were  four  other 
brothers,  Robert,  Alexander,  Charles,  and 
Jolin  B.  CkimpbeU,  all  of  whom  worked  in  the 
business  and  claimed  to  be  part  owners.  Wil- 
liam and  James  McKinley  Campbell  claimed 
that  they  were  the  proprietors  of  the  business 
of  Campbell  Bros.,  and  that  the  other  broth- 
ers were  simply  employes.  On  December 
24, 1912,  a  petition  for  letters  of  administra- 
tion of  tbe  partnership  business  of  Campbell 
Bros,  was  filed  in  the  probate  court  by  James 
McKinley  Campbell,  a^ing  that  be  be  ap- 
pointed administrator  of  tbe  partnership  es- 
tate of  the  deceased  brother,  William  Camp- 
bell, Jr.  This  appointment  was  objected  to 
by  Robert,  Charles,  Alexander,  and  Jobn  B. 
Campbell,  and  William  Campbell,  Sr.  James 
McKinley  Campbell,  upon  the  bearing,  was 
appointed  administrator.  The  order  making 
the  appointment  recited  that  it  was  stipulated 
in  open  court  that  tbe  appointment  of  James 
McKinley  Campbell  as  administrator  of  tbe 
partnership  estate  should  be  without  prej- 
udice to  tbe  rights,  If  any,  of  William  Camp- 
bell, Sr.,  and  Robert,  Charles,  Alexander,  and 
Jobia  B.  Campbell,  in  tbe  partnership  busi- 
ness. The  order  contained  a  further  reserva- 
tion that  the  withdrawal  of  Robert,  Charles, 
Alexander,  and  John  B.  Campbell  from  par- 
ticipation in  tbe  work  of  tbe  firm  should  in 
no  wise  prejudice  their  rights,  If  any,  nor  be 
taken  as  an  admission  by  them  that  they 
were  not  members  of  tbe  copartnership.  Pri- 
or to  the  time  this  order  was  made  and  en- 
tered, on  January  31,  1913,  the  four  brothers 
mentioned  had  continued  to  participate  in  the 
business.  After  this,  they  withdrew  from 
such  partidpation  and  tbe  business  was  con* 
tinned  by  James  McKinley  CampbeU.    After 


this,  an  action  was  instituted  In  tbe  superior 
court.  In  which  all  tbe  parties  dalming  in- 
terest in  tbe  business  of  C^impbell  Bros,  were 
made  parties  for  the  purpose  of  having  de- 
termined what,  if  any,  was  the  interest  of 
each  in  tbe  copartnership  business.  This  ac- 
tion resulted  in  a  judgment  holding  that  all 
of  the  brothers  were  interested  in  tbe  busi- 
ness and  fixing  the  interest  of  each.  After 
this  Judgment  was  entered  and  t>efore  the 
time  for  appeal  therefrom  expired,  all  of  the 
interested  parties  signed  a  written  agreement, 
tbe  apparent  purpose  of  which  was  to  adjust 
all  differences  between  them  and  avoid  fur- 
ther litigation.  By  this  agreement  aU  the 
property,  both  real  and  personal,  was  to  be 
divided  as  tberein  specified.  It  is  recited  in 
the  agreement  that: 

"All  of  the  bills  and  accounts  receivable  be- 
longing to  said  estate  shall  be  collected  by  the 
administrator  with  all  reasonable  dUigence  and 
dispatch,  and  after  tbe  payment  of  the  costs  and 
expenses  of  administration  therefrom,  inclading 
the  administrator's  fee,  attorney's  fee,  and  the 
inheritance  tax,  if  any,  tbe  net  .proceeds,  if 
any  remaining,  shall  be  divided  equally  between" 
the  parties  to  the  agreement 

Thereafter  tbe  property  was  divided  In  ac- 
cordance with  the  terms  of  the  written  con- 
tract On  March  20,  1915,  James  McKinley 
Campbell  died,  and  Clara  Campbell  was  ap- 
pointed executrix  of  bis  estate.  On  May  3, 
1915,  Robert,  Alexander,  Charles,  and  John 
B.  CampbeU  filed  a  petition  in  tbe  probate 
court,  asking  that  Alexander  Campbell  be  ap- 
pointed administrator  de  bonis  non  of  the 
partnership  estate  of  Campbell  Bros.,  and, 
on  the  14tb  day  of  May,  1915,  an  order  was 
entered  appointing  Alexander  CampbeU  as 
such,  administrator.  On  Mnrdi  6,  1916,  tbe 
administrator  de  bcmis  non  filed  a  petition 
asking  for  tbe  issuance  of  an  order  and  cita- 
tion directed  to  Clara  Campbell,  executrix  of 
tbe  estate  of  James  McKinley  Campbell,  de- 
ceased, and  the  Title  Guaranty  &  Surety 
Company,  as  surety  on  the  bond  of  James 
McKinley  Campl>eU,  as  administrator  of  the 
partnership  estate  of  Campbell  Bros.  There- 
after, on  March  26, 1916,  an  order  was  enter- 
ed directing  that  the  executrix,  Clara  Camp- 
bell,  make  a  full  and  complete  acooimt  of  tbe 
accounts  and  dcdngs  of  James  McKinley  Camp- 
bell, deceased,  as  administrator  of  tlie  part- 
nership estate  of  Campbell  Bros.  On  March 
30,  1916,  tbe  executrix,  responding  to  tbe  or- 
der, filed  a  report  and  an  account,  to  which, 
on  May  1,  1916,  Alexander,  Robert,  Charles, 
and  John  B.  Campbell  filed  certain  objections 
and  exceptions.  After  these  objections  and 
exceptions  were  filed,  there  were  certain  mo- 
tions and  demurrers  thereto.  The  trial  judge 
before  whom  these  were  beard  attempted  to 
get  the  Issues  between  the  parties  defined,  so 
that  the  trial  of  the  cause  might  be  expedited. 
When  tbe  cause  came  on  for  trial  liefore  tbe 
judge  who  bad  ruled  upon  tbe  motions  and 
demurrers.  It  proceeded  for  a  time,  when,  at 
tbe  suggestion  of  the  trial  judge.  It  was  stipu- 
lated that  the  cause  be  tried  before  a  judge 
pro  tempore.    Uiereupou  aa  order  was  eater- 
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«d  aKKrintliig  sncb  special  Judge.  When  tlie 
<«use  came  on  for  trial  before  the  Judge  pro 
tempore,  the  evidence,  so  far  as  It  had  been  ad- 
mitted upon  the  previous  hearing  was  taken 
as  part  of  the  record  in  the  case.  The  trial 
resulted  in  a  Judgment  overniUng  all  the  ob- 
jections and  confirming  the  report  and  the 
supplementary  report  which  had  been  filed 
prior  to  the  bearing.  The  record  In  the  case 
is  somewhat  complicated,  and  Involves  a  con- 
sideration of  bookkeeping  methods  and  ac- 
counts  to  an  extent  that  Is  a  little  bewildering 
to  one  not  especially  versed  in  the  science  of 
accountancy. 

[1]  However,  If  we  understand  the  matter 
correctly,  appellants  make  two  leading  con- 
tentions, the  first  of  which  Is  that  James  Mo- 
Kinley  Campbell  had  no  right  as  an  admin- 
istrator of  the  partnership  estate  of  Campbell 
Bros,  to  conduct  the  business  of  the  estate. 
Whatever  the  law  may  be  on  this  question  it 
Is  not  necessary  here  to  determine,  because 
the  evidence  shows  that  the  appellants  ac- 
quiesced in  the  administrator  conducting  the 
business,  and  they  are  therefore  not  In  a 
position  to  complain. 

[2]  The  other  contention  Is  that  since  the 
administrator  had  no  rigbt  to  conduct  the 
business,  he  or  his  bondsman  should  be 
chaiiged  with  all  the  disbursements  made  in 
connection  therewith.  Assuming  that  the  ad- 
ministrator had  no  right  to  conduct  the  busi- 
ness, the  appellants  in  this  case  are  not  in  a 
position  to  complain  of  anything  that  bappen- 
«id  prior  to  the  written  agreemeat  above  re- 
ferred to,  whlcta  was  made  on  the  7tb  day  of 
April,  1914.  It  was  the  evident  purpose  of 
that  agreement  to  settle  aH  controversies  be- 
tween the  parties  and  avoid  further  litigation. 
This  agreeffiMit  is  signed  by  all  of  the  appel- 
lants. According  to  its  terms,  the  adminis- 
trator was  to  collect  all  bills  and  accounts 
receivable  belonging  to  the  estate,  and  divide 
them  as  therein  specified.  The  objections  do 
not  run  to  the  amount  of  money  received  sub- 
sequent to  the  signing  of  the  agreement,  bnt 
to  the  disbursements  made  in  the  conduct  of 
the  business.  Immediately,  or  soon,  after  the 
signing  of  the  agreement,  the  property  was 
divided  according  to  its  terms,  and  the  fur- 
ther conduct  of  it  as  a  partnership  matter 
ceased. 

[1]  There  are  two  other  contritions  of  the 
appellants  which  should  be  noticed.  One  Is 
the  claim  that  no  proper  vouchers  were  sub- 
mitted with  the  account,  and  therefore  the  ob- 
jections to  it  should  be  sustained.  It  is  doubt- 
less true  that  the  cancelekl  checks  in  evidence 
are  not  what  the  statute  contemplates  as  a 
voucher.  As  already  stated,  James  McKinley 
Campbell,  the  administrator  of  the  partner- 
ship estate,  had  died  prior  to  the  filing  of  the 
account  here  involved.  During  the  time  that 
the  partnership  business  was  conducted  by 
liim,  the  books  thereof  were  not  kept  in  ac- 


cordance with  sdentlflc  bookkeeping  methods. 
These  books  had  been  gone  over  by  two  ex- 
pert accountants,  and  a  report  prepared  by 
each,  both  of  whlcii  are  In  evidence.  One  re- 
port covers  the  time  from  September  10,  1912, 
to  December  31,  1914,  and  the  other  from 
January  81, 1913,  to  Mardi  31,  1915.  The  ev- 
fdence  shows  the  payments  made  and  the  par- 
pose  thereof.  As  was  stated  by  the  trial 
court: 

"While  a  check  is  not  technically  a  voucher,  it 
is  evidence  of  payment,  and  the  statements  are 
all  here,  showmg  the  party  to  whom  it  was 
paid  and  the  purpose  of  the  payment,  and  I 
think  they  would  be  deemed  competent  proof 
and  a  sumcient  account  of  the  receipts  and  dis- 
bursements." 

Apparently  all  the  evidence  available  upon 
the  condition  of  the  accounts  and  purpose  of 
the  expenditures  was  offered  and  received, 
and,  nndw  the  circumstances  of  the  case,  we 
think  they  were  sufildent  to  support  the  ac- 
count 

[4]  The  other  contention  of  the  two  last 
referred  to  is  that  the  burden  was  not  upon 
the  objectors,  but  upon  the  executrix  making 
the  account  We  do  not  understand  the  rec- 
ord to  show  that  the  Judge  before  whom  the 
case  was  tried  ruled  that  the  burden  of  proof 
was  upon  the  objectors,  but,  however  that 
may  be,  the  evidence  is  all  in  the  record  and 
the  cause  is  tried  here  ,de  novo.  Even  if 
there  were  irregularity  In  the  order  of  proof, 
that  would  not  furnish  a  ground  for  reversal, 
if,  upon  the  record  as  made,  the  conclusion 
upon  the  merits  which  the  trial  court  readi- 
ed was  correct 

[E]  The  appellants  also  complain  that  the 
trial  Judge  'did  not  permit  them  to  go  beyond 
the  items  covered  in  their  objections  and 
challenge  the  correctness  of  other  items  in 
the  account  It  is  undoubtedly  the  duty  of 
the  trial  Judge,  where  an  account  of  an  ex- 
ecutor or  administrator  is  presented,  to  scru- 
tinize the  same  and  reject  all  items  not  prop- 
erly therein,  even  though  no  specific  objection 
should  have  been  made.  This  case,  however, 
came  before  the  court  upon  a  demurrer  and 
motions,  and,  as  above  stated,  the  court 
sought  to  'define  the  Issues  and  thus  expedite 
the  trlaL  Having  defined  the  Issues  so  far  as 
it  was  possible,  and  the  cause  having  proceed- 
ed to  trial  upon  those  Issues,  it  was  not  an 
abuse  of  discretion  for  the  trial  court  to  re- 
fuse to  allow  the  appellants  to  litigate  ItMns 
not  comprehended  in  their  objections.  Error 
Is  assigned  on  ttie  rulings  of  the  trial  court 
as  to  certain  of  the  spedfic  objections  made 
to  the  account  but  it  seems  unnecessary  to 
pursue  these  here  In  detail.  They  have  all 
been  considered,  and,  in  our  (pinion,  the 
trial  Judge  correctly  determlncJd  them. 

The  Judgment  will  be  affirmed. 

ELLIS,  0.  J„  and  CHADWIOK,  MOBRIS, 
and  WEBSTER,  JJ.,  concur. 
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CliABE  ▼.  ^STBR  et  aL     (No.  14119.) 
(Supreme  Court  of  Washington.    Sept.  4,  1917.) 

1.  CONTRAOTS  <S=»121  —  VAUDITY  —  PUBLIO 

Policy— Voting  Teusts. 
A  voting  trust  created  by  a  majority  of  the 
■tockbolders  in  a  corporation  in  good  faith  and 
to  induce  a  loan  to  the  corporation  and,  as 
they  believed,  for  the  best  interests  of  the 
company  and  those  making  such  loan,  which 
trust  was  to  continue  for  20  years  unless  the 
preferred  stock  was  all  redeemed  and  the  bond- 
ed indebtedness  paid  prior  to  that  time,  was 
not  against  public  policy. 

2.  CoBPOBATioNs    ©=>198   —   Stockholdebs' 

MBETINOa— VOMNG  TbUSTS. 

Such  trust  did  not  violate  Rem.  Code  1916, 
f  3686,  providing  that  the  corporate  powers  of 
corporations  shall  be  exercised  by  a  board  of 
not  less  than  two  trustees,  who  shall  be  stock- 
holders and  who  shall  be  actually  elected  by 
the  stockholders,  each  stockholder  in  person 
or  by  proxy  to  be  entitled  to  as  many  votes  as 
he  shall  own  shares  of  stock,  on  the  theory  that 
the  stockholders  thereby  surrender  their  discre- 
tion and  will  and  become  mere  passive  agelits 
in  the  hands  of  those  having  no  interest  legal 
or  equitable  in  the  stock  controlled  by  them, 
in  view  of  section  3693,  providing  that  the 
stock  of  a  corporation  shall  be  deemed  personal 
estate,  and  section  3695,  providing  that  when- 
ever any  stock  is  held  by  a  person  as  executor, 
administrator,  guardian  or  trustee,  he  shall  rep- 
resent such  stodc  at  all  meetings  of  the  com- 
pany, andkmay  vote  as  a  stockholder. 

3.  COBPOBATIONS     9=»198    —    STOOKHOI.DKBS' 
MEET1N08— VOTINQ  TEUSTS. 

Voting  trust  agreements  are  valid  and  bind- 
ing if  based  upon  a.  sufScient  consideration  not 
in  contravention  of  public  policy  or  a  positive 
prohibitory  statute  and  not  sounding  in  fraud 
or  wrong  against  stockholders. 

4.  cobporations   ls=3l9s  —  st0okhoi.debs' 
Meetings— Voting  Tbdsts. 

Where  a  voting  trust  is  voluntarily  created 
by  a  majority  of  the  stockholders  as  a  condition 
precedent  to  a  loan  to  protect  the  lenders  of 
money  to  aid  the  corporation,  no  further  con- 
sideration is  necessary. 

Department    1.      Appeal    from    Sui>erior 
Court,   Asotin  County ;   Chester   A.    Miller,  | 
Jndge. 

Action  by  Walter  G.  Clark  against  Robert 

A.  Foster  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  H.  Fonts,  of  Asotin,  and  Ernest  W. 
Hardy  and  Robert  H,  McGrath,  both  of  Port- 
land, Ore.,  for  appellant.  Eugene  A.  Cox 
and  James  E.  Babb,  both  of  Lewlston,  Idaho, 

B.  S.  Grosscup,  of  Tacoma,  and  Arthur  H. 
Morse,  of  Boston,  Mass.,  for  respondents. 

CHADWICK,  J.  The  Lewlston-Clarkston 
Company,  a  Washington  corporation,  was  in 
need  of  new  organization  and  new  credit 
In  addition  to  the  lands  owned  by  It,  and 
which  It  holds  with  water  ri^ts.  It  bad  ac- 
quired by  purchase  and  developed  a  small 
hydroelectric  plant.  In  the  year  1910  the 
company  was  reorganized  under  the  name  of 
the  Lewlston-Clarkston  Improvement  Compa- 
ny. It  Is  unnecessary  to  Inquire  further  Into 
the  reasons  for  the  reorganization.  They 
are  not  now  material. 


The  plaintiff  In  this  case,  an  attorney  at 
law,  residing  In  the  dty  of  New  York  and 
Intimate  with  large  financial  affairs,  was  oniB 
of  the  active  agents  in  the  new  organization, 
and  for  his  services  was  given  2,012  shares 
of  Its  common  stock.  To  which  holding  he 
has  since  added  by  pnrcbase  1,761  shares. 

The  capital  stock  of  the  new  company  was 
fixed  at  24,000  shares  of  the  par  value  of  $100 
each.  Twelve  thousand  shares  of  the  stock 
was  made  preferred  stock  and  12,000  common 
stock.  The  preferred  stock  was  made  non- 
voting except  to  subject  the  property  to  an 
Indebtedness  exceeding  the  sum  of  $800,000. 
The  preferred  stock  does  not  figure  in  this 
case,  and  will  not  be  further  referred  to. 
The  common  stock  was  all  Issued.  To  fur^ 
ther  the  Interests  of  the  corporation  as  the 
parties  then  supposed,  the  holders  of  9,453 
shares  of  the  common  stock,  the  plaintiff 
among  them,  entered  Into  what  is  called  a 
"voting  trust  agreement" 

This  agreement  Is  too  long  to  be  quoted, 
and  from  the  view  we  take  of  this  case  It  Is 
probably  unnecessary  to  say  more  than  by 
its  terms  certain  trustees  were  named  to  re- 
ceive the  stock.  The  shares  were  to  be  held 
by  the  trustees  and  voted  at  any  and  all  reg- 
ular and  special  meetings  of  the  stockholders 
of  the  company,  with  full  power  and  author- 
ity to  sign,  execute,  and  deliver  all  consents 
In  respect  to  the  stock  as  In  their  sole  judg- 
ment they  might  deem  for  the  best  interests 
of  the  company  and  its  stockholders.  The 
life  of  the  agreement  was  to  continue  until 
March  1, 1930,  unless  the  preferred  stock  was 
all  redeemed  and  the  bonded  Indebtedness 
paid  prior  to  that  time.  It  was  provided 
that  the  voting  trust  agreement  might  be  dis- 
solved at  any  time  by  the  unanimous  vote 
of  the  depositors.  In  the  preamble  of  the 
agreement  it  was  recited: 

"Whereas  the  purchasers  of  the  entire  out- 
standing issue  of  said  l>onds,  to  wit,  six  hun- 
dred thousand  dollars  in  par  value  thereof 
have  requested  the  execution  and  d^very  of 
this  agreement  by  the  tiolders  of  a  majority  of 
the  common  stock  of  the  company,  in  part  con- 
sideration for  their  purchase  of  said  bonds; 
and  whereas,  in  further  consideration  for  their 
purchase  of  said  bonds  there  has  also  been  sold 
to  the  bondholders  a  certain  portion,  to  wit,  a 
minority  interest  in  the  common  stodc  of  the 
company,  and  the  holders  of  the  remainder  of 
said  common  stock,  whether  as  holders  of  the 
outstanding  preferred  stock  of  the  company  or 
otherwise,  have  been  and  will  be  largely  bene- 
fited by  the  purchase  of  said  b<Hid8 ;  and  where- 
as, the  Depositors,  with  a  view  of  securing 
united  action  and  of  promoting  the  best  inter- 
ests of  themselves  and  of  all  other  holders  of 
the  common  stock  of  the  Lewiston-Clarkstoa 
Improvement  Company  who  may  join  in  this 
agreement,  and  for  the  better  protection  of  the 
bondholders  and  minority  stockholders  before 
mentioned,  desire  to  transfer  their  stock  to  the 
trustees  for  the  purpose  of  vesting  in  them  the 
right  to  vote  thoreon  for  the  period  and  upon 
the  terms  and  conditions  hereinafter  stated." 

At  the  time  the  contract  was  entered  Into 
the  trustees  Issued  and  delivered  to  the  de- 


C=sFor  other  cases  see  same  topic  and  KEf-NUMBEK  in  all  Ke'^-Nuifaberea  Dlsests'and  tndexw 
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posltors  a  ^voting  trust  certlflcate,"  made 
assignable,  describing  the  number  of  shares 
deposited,  and  reciting  that  the  holder  was 
entitled  to  receive  all  dividends  declared  by 
the  company.  In  the  fall  ot  1916  the  trusrtees 
selected  imder  the  voting  trust  agreement  en- 
tered into  negotiations  for  the  sale  of  the 
hydroelectric  plant.  Tte  negotiations  had  so 
far  proceeded  that  terms  were  agreed  upon, 
but  the  sale  had  not  been  consummated.  The 
plaintiff,  disagreeing .  with  the  policy  of  the 
trustees,  brought  this  action  to  restrain  a 
meeting  of  the  trustees  and  the  contemplated 
sale.  A  preliminary  restraining  order  was 
Issued  by  the  court  It  was  thereafter  dis- 
solved. The  case  went  to  a  hearing  on  its 
merits,  and  from  a  decree  denying  plaintiff 
the  relief  sought  plaintiff  has  appealed. 

The  record  Is  very  voluminous,  and  the 
briefs,  which  are  exhaustive,  have  taken  a 
wide  range;  but,  as  we  view  the  case,  there 
are  but  two  questions  necessary  to  be  con- 
sidered: First,  wbether  a  voting  trust  agree- 
ment is  void  as  a  matter  of  public  policy; 
and,  second,  tf  not  void  as  offensive  to  public 
policy,  it  is  violative  of  the  spirit  and  letter 
of  the  statute  law  of  this  state,  providing  for 
the  creation  and  management  of  domestic 
corporations. 

[1]  Whether  a  voting  trust  agreement  is 
void  as  a  matter  of  public  policy  is  one  upon 
which  the  courts  have  drawn  many  different 
conclusions.  While  it  is  stated  broadly  in 
many  of  the  text-books  and  annotafed  notes 
that  the  courts  have  held  on  the  one  side 
that  such  contracts  are  void  as  against  pub- 
lic policy  and  other  courts  have  held  they 
are  not  invalid,  we  are  of  the  opinion  that  in 
most,  if  not  quite  all,  of  the  cases  to  which 
our  attention  has  been  called  the  courts  have, 
notwithstanding  certain  broad  statements, 
inclined  to  look  to  the  facts  and  equities  of 
the  particular  case.  As,  for  instance,  where 
the  duration  of  the  trust  agreement  was  fixed 
for  a  time  unreasonably ,  long,  or  without  a 
definite  period,  or  beyond  the  life  of  any  of 
the  participators,  or  where  such  agreements 
were  made  upon  condition  of  an  office  to  be 
granted,  or  for  the  sole  benefit  of  the  parties 
to  the  agreement  and  not  for  the  general 
welfare  of  the  corporation,  or  In  fraud  of  the 
rights  of  the  corporation  or  the  other  stock- 
holders, the  contract  has  been  held  void. 

On  the  contrary,  it  has  been  held  where  an 
agreement  is  made  in  good  faith  and  is  for 
tbe  betterment  of  the  corporation  and  appar- 
ent advantage  of  all  of  tlie  stockholders,  or 
to  protect  the  security  which  sustains  the 
corporation,  and  it  does  not  appear  that  any 
illegal  advantage  is  sought  and  the  agree- 
ment is  freely  and  voluntarily  entered  into, 
such  contracts  are  not,  in  and  of  themselves, 
contrary  to  public  policy. 

It  would  extend  this  oplnloD  beyond  legiti- 
mate bounds  to  assemble  and  discuss  the 
many  cases  referred  to  by  eounsel.  It  Is 
enoogh  to  say  that  thiia  same  question  was 


before  the  court  in  Wlnsor  v.  C<»nmonwealtb 
Coal  Co.,  63  Wash.  62,  114  Pac.  908,  38  I*  R. 
A.  (N.  8.)  63.  While  the  cases  were  not  dis- 
cussed in  the  opinion,  the  authorities  now 
submitted  were,  with  one  exception,  cited  in 
the  briefs  and  considered  by  the  court.  In 
that  case  this  court  upheld  an  agreement 
which  In  Its  legal  effect  Is  no  more  nor  less 
than  a  voting  trust.  The  court  said  on  page 
72  of  63  Wash.,  at  page  912  of  114  Pac,  33 
L.  R.  A.  (N.  S.)  63: 

"Tliere  appears  to  be  nothing  unfair  or  fraud- 
ulent in  this  agreement.  Bates,  Peer  &  Peter- 
son acquired  their  stock  under  this  agreement; 
and  the  defendants  McCormick,  McMurray,  and 
Stevenson  acquired  stock  from  Bates,  Peer  te 
Peterson,  relying  upon  this  provision  of  the 
contract.  In  fact,  their  testimony  shows  that, 
without  each  agreement,  they  would  neither 
have  loaned  their  money  nor  accepted  the  stock. 
It  is  therefore  apparent  that  this  provision  of 
the  contract  should  not  now  be  rescinded,  un- 
less it  is  contrary  to  public  policy  or  in  some 
way  tainted  with  fraud.  The  agreement  to  pool 
the  stock  was  not  against  public  policy,  be- 
cause there  was  nothing  unlawful  about  it,  and 
nothing  which  necessarily  affected  the  rights 
of  minority  stockholders.  Persons  owning  stock 
have  the  unqualified  right  to  eombine  their  in- 
terests to  secure  the  management  of  the  corpo- 
ration when  sucb  management  is  fair  to  all 
stockholders  aUke.  Fluids  v.  Yates,  57  111.  416, 
11  Am.  Rep.  24;  Smith  v.  San  Francisco  & 
N.  P.  R,  Co.,  115  Gal.  684,  47  Pac.  682, 66  Am. 
St.  Rep.  119, 35  L.  R,  A.  309;  Weber  v.  DeUa 
Mountain  Min.  Co.,  14  Idaho,  404,  94  Pac. 
441;  Chapman  v.  Bates,  61  N.  J.  Bq.  668, 
47  AU.  638  [88  Am.  St  Rep.  459].  If  this 
agreement  had  been  made  for  the  purpose  of 
depriving  some  stockholder  of  his  rights  in  the 
company,  or  of  doing  some  other  illegal  act,  a 
different  rule  would  apply.  But  this  contract 
seems  to  have  been  entered  into  for  legal  pur- 
poses and  in  good  faith,  and  has  been  acted 
upon." 

Comisel  seeks  to  distinguish  the  Wtnsor 
Case,  but  we  think  it  cannot  be  distinguished 
when  considered  in  the  Ught  of  its  own  reo 
Ord.  Here  as  tbere  the  object  of  the  partici- 
pators was  lawful,  and,  as  they  believed,  for 
tbe  best  interests  of  the  company  and  for 
those  who  had  furnished  It  funds  to  meet  its 
pressing  demands.  Indeed  it  might  be  said 
of  the  instant  case  that  the  voting  trust  was 
demanded  by  the  bondholders  with  whom  the 
plaintiff  was  in  Intimate  relation.  The  form 
of  the  contract  was  revised  by  blm  and  made 
to  conform  to  the  demands  of  those  whom  he 
liad  been  Instrumental  in  inducing  to  invest 
in  the  corporate  bonds.  More  than  that,  the 
plaintiff  received  |22,000  In  money  in  addi- 
tion to  the  2,012  shares  of  common  stock  as 
a  consideration  for  services  in  attending  to 
tbe  reorganization.  We  are  not  suggesting 
these  matters  as  grounds  of  estoppel,  for,  ad- 
hering to  the  Wlnsor  Case  as  we  do,  we  deem 
it  unnecessary  to  go  that  f&r,  but  we  do  sug- 
gest these  things  to  show  the  lawful  piurpose 
and  good  intent  of  all  the  parties  concerned 
and  tbe  close  parallel  between  tbe  attending 
circumstances  of  tbe  Wlnsor  Case,  and  this 
case.  Therefore  without  fiurtber  discuE^on 
Rod  upon  the  authority  of  the  Wlnsor  Case, 
which  was  re-examined  in  tbe  case  of  Glea- 
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son  T.  Earles,  78  Wash.  401,  139  Pac.  213,  81 
L.  R.  A.  (N.  S.)  785,  with  this  Terdlct,  "This 
case,  we  think,  was  rightly  decided,"  we  hold 
that  the  voUug  trust  agreement  Is  not  void, 
in  and  of  its^,  on  the  ground  of  public  pol- 
icy. 

[2]  But  it  Is  said  that  the  trust  agreement 
violates  section  3686  of  Rem.  Code: 

"The  corporate  powers  of  a  corporatioa  shall 
be  exercised  br  a  board  of  not  less  than  two 
trustees  who  shall  be  stockholders  in  the  com- 
pany •  *  *  and  who  shall,  after  the  ei- 
piration  of  the  term  of  the  trustees  first  elected, 
be  actually  elected  by  the  stockholders ;  *  *  • 
but  all  elections  shall  be  by  ballot,  and  each 
stockholder,  either  in  person  or  by  proxy,  shall 
be  entitled  to  as  many  votes  as  he  may  own, 
or  represent  by  proxy,  shares  of  stock,  and  the 
person  or  persons  receiving  the  greatest  num- 
ber of  votes  shall  be  trustee  or  trustees:  Pro- 
vided, that  nothing  herein  contained  shall  pre- 
vent any  corporation,  by  their  by-laws,  lim- 
iting such  bona  fide  shareholder  to  a  sin^^le 
vote,  or  one  vote  for  every  full  share  of  paid- 
np  stock,  or  its  equivalent  in  assessable  stock, 
disregarding  the  number  of  shares  •  •  •  he 
may  own." 

Stress  Is  laid  upon  the  word  "actually."  It 
Is  contended  that  ttie  Legislature  has  provid- 
ed a  rule  for  the  government  of  the  Internal 
affairs  of  corporations  which  may  not  be 
overcome  by  the  contract  of  the  parties,  how- 
ever lawful  and  however  Innocent  it  might 
othei-wlse  be;  that  the  vice  of  the  agreement 
lies  in  the  fact  that  the  shareholder  has  giv- 
en up  something  of  which  he  cannot  lawfully 
divest  himself. 

"The  argument  is  that  every  stockholder  must 
be  free  to  cast  his  vote  for  what  he  deems  the 
best  interest  of  the  corporation,  the  other  stock- 
holders being  entitled  to  the  benefit  of  such 
free  exercise  of  his  judgment  by  each;  and  hence 
any  combination  or  device  by  which  any  num- 
ber of  stockholders  combine  to  place  the  vot- 
ing of  their  shares  in  the  irrevocable  power  of 
another  is  contrary  to  public  policy."  21  Ann. 
Gas.  note  on  page  1298 
— ^the  logic  of  the  cases  being  that  the  ac- 
tual participation  contemplated  by  the  stat- 
ute cannot  be  accomplished  if  th^  stockhold- 
ers are  permitted  to  surrender  their  discre- 
tion and  will  in  so  important  a  matter  as 
that  of  voting  for  directors  and  become  mere 
passive  agents  In  the  hands  of  those  who  may 
have  no  interest,  legal  or  equitable,  In  the 
stock  controlled  by  them. 

The  cases  holding  that  a  voting  trust  agree- 
ment does  not  contravene  a  statute  providing 
for  the  voting  of  stock  by  the  shareholder 
rest  upon  the  principle  enunciated  by  Justice 
Holmes  when  a  member  of  the  Supreme 
Bench  of  the  state  of  Massachusetts.  In 
Brightman  v.  Bates,  175  Mass.  105,  66  N.  El 
809,  the  suggestion  that  a  voting  trust  agree- 
ment, providing  that  the  trustees  should  vote 
the  stodc  of  the  corporation  at  each  annual 
meeting  for  a  period  of  not  less  than  three 
years,  would  deprive  the  stockholders  in  ad- 
vance of  their  {tower  and  duty  as  stockhold- 
ers, and  submit  them  to  the  dictation  of  men 
who  might  then  or  at  some  time  in  the  future 
have  no  interest  In  the  corporation  was  met 
Intlils  v^ay:  '  ■" "  '"  '"     *• 


"The  qnesdon  before  tw  is  not  whedier  it 
would  be  possible  to  carry  out  the  contract  in 
a  way  which  would  have  made  the  contract  bad 
if  specified  in  it,  but  whether  it  was  impossible 
to  carry  out  the  contract  in  a  way  which  migfat 
lawfully  have  been  specified  in  advance.  We 
put  the  question  in  this  form  because  tihere  is- 
no  doubt  that  the  subscribers  might  actually 
have  done  the  things  stipulated  without  giving 
any  one  a  right  to  complain.  That  is  to  say, 
they  might  have  held  their  stock  and  voted  by 
previous  understanding  according  to  the  advice 
of  the  committee,  as  long  as  they  chose.  The 
question  is  what  they  might  contract  to  do; 
for  this  is  supposed  to  be  a  case  where  a  ccm- 
tract  to  do  lawful  acts  is  unlawful.  •  •  *  A 
stockholder  has  a  right  to  put  his  shares  in 
trust,  whatever  his  motive.  If  the  trust  is  a& 
active  one,  he  cannot  terminate  it  at  will,  and 
the  attempt  to  cut  himself  off  by  contract,  in- 
stead of  by  the  imposition  of  duties,  from  end- 
ing it,  certainly  is  not  enough  to  poison  the 
covenant  with  the  plaintiff.  *  •  •  It  might 
be  held  that  the  duty  of  voting  incident  to  the 
legal  title  made  such  a  trust  an  active  one  in 
all  cases.  •  *  •  If  stockholders  want  to 
make  their  power  felt,  they  must  unite.  There 
is  no  reason  why  a  majority  should  not  agree 
to  keep  together." 

This  observation  is  referred  to  in  many  of 
the  cases  as  obiter  dictum,  but  we  neverthe- 
less regard  it  as  a  sound  expression  of  the 
law  when  pertinent  facts  will  admit  of  Its 
application.  It  is  sustained  upon  the  theory 
that  shares  of  stock  are  property  and  are 
subject  to  the  rights  of  contract  so  long  as 
the  thing  done  is  not  lUegal  In  itself,  or 
would  not  result  In  a  fraud  upon  the  rights 
of  other  stockholders  or  upon  the  corpora- 
tion. See,  also,  Smith  v.  San  Francisco  &  N. 
P.  Ry.  Co.,  116  Cal.  584,  47  Pac  582,  35  U 
R.  A.  300,  66  Am.  St.  Rep.  110. 

The  loj^c  of  the  cases  upon  this  side  of  the 
controversy  is  that.  In  the  absence  of  fraud 
or  an  attempt  to  accomplish  an  unlawful  pur- 
pose by  lawful  means,  the  agreement  will  be 
upheld  as  within  the  contract  rights  of  the 
parties ;  that  although  the  voting  power  may 
not  be  disassociated  from  the  stock,  It  may 
be  from  the  stockholder,  as  is  the  case  where 
a  proxy  is  given  under  the  statute ;  that  the 
courts  will  not  look  to  the  form  or  duration 
of  the  proxy,  if  reasonable  and  founded  upoa 
a  good  consideration,  and  under  the  facts  the 
complaining  party  would  be  denied  relief  un- 
der the  general  rules  of  the  law. 

The  question  as  applied  to  this  case  may  be 
stated  in  more  exact  terms.  Under  the  stat- 
ute the  right  to  vote  by  proxy  being  provid- 
ed and  sanctioned,  can  a  shareholder  grant 
that  which  is  in  eftect  an  irrevocable  proxy 
for  a  definite  term  of  years.  This  is  the 
turning  point  of  the  cases.  Having  passed 
the  question  of  public  poUcy,  we  are  called 
upon  to  inquire  Into  the  policy  of  the  statute^ 
That  the  statute  does  not  prohibit  such  prac- 
tices unless  by  implication  seems  plain. 

In  searching  for  the  policy  of  the  law,  as 
it  is  revealed  in  written  statutes,  the  court 
will  look  to  the  entire  subject-matter  ratbw 
than  to  any  particular  phrase,  niat  the  right 
or  duty  of  a  stockholder  is  not  as  limited  or 
exact  as  counsel  contends  Is  made  manifest 
by  refere&ce  to  other  sections-  of  the  w»a» 
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Chapter.  Tbat  an  Indlrldual  stockholder  may 
constitute  a  tinistee  to  bold  his  stock,  and 
that  such  trustee  may  vote  It  "accordingly  as 
a  stockholder"  is  provided  by  section  3895, 
Biem.  Code.  This  declaration  by  the  Ijeglsla- 
ture  would  Indicate  that  it  had  In  mind  the 
right  of  a  stockholder  (corporate  stock  is 
personal  property,  section  3693)  to  treat  his 
property  as  any  other  property,  leaving  the 
parties  who  contract  with  reference  thereto 
to  their  legal  rights  inter,  sese.  At  any  rate 
it  cannot  be  said  In  the  light  of  the  two  sec- 
tions, 3686  and  3695,  that  secUon  368G  "con- 
tains any  Inhibition,  or  condemnation  of,  the 
separation  of  the  ownership  of  stock  from 
the  right  to  vote  it."  Carnagie  Trust  Co.  v. 
Security  Life  Insurance  Co.,  Ill  Va.  1,  68 
S.  B.  412.  31  L.  R.  A.  (N.  S.)  1186,  21  Ann. 
Cas.  1287.  If  then  an  IndiTidual  stockholder 
could  act  through  a  trustee  under  a  permis- 
sive statute,  or  by  a  proxy  under  section 
3686,  It  nowhere  being  required  that  either 
the  trustee  or  the  proxy  should  have  a  bene- 
ficial interest  in  the  corpus  of  the  trust,  we 
can  And  no  reason  in  the  law  for  holding  that 
any  number  may  not  join  In  the  selection  of 
Joint  agents  having  the  same  lack  of  proi>- 
erty  interest.  Public  policy,  either  generally 
or  as  defined  or  Intimated  by  the  acts  of  the 
Legislature,  Is  not  a  matter  of  personal  opin- 
ion, for  what  may  seem  to  be  sound  public 
iwllcy  to  one  may  be  rejected  by  another. 
Besant  v.  Wood,  L.  R.  12  Ch.  Div.  605. 

"Public  policy"  is  not  a  resort  where  argu- 
ment falls.  It  is  itself  on  argument,  and  Is 
never  advanced  in  private  controversies  un- 
less it  is  plain  that  the  interest  of  the  whole 
public  wlU  be  jeopardized  or  a  statute  will 
be  violated  by  afDrming  the  questioned  con- 
tract. 

"If  there  is  one  thing  which  more  than  an- 
other public  policy  reqmres,  it  is  that  men  of 
full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  tbat  their 
contracts  when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  enforc- 
ed by  courts  of  justice^"  Printing,  etc.,  Co.  ▼. 
Sampson,  L.  B.  19  Eq.  465. 

Voting  by  one  having  no  private  personal 
or  pecuniary  interest  in  the  stock  being  per- 
mitted by  our  statutes  in  the  instances  noted, 
It  would  seem  that  the  act  should  be  held  to 
be  directory  and  not  exclusive,  it  nowhere  be- 
ing made  to  appear  tbat  the  public  Interest 
will  be  hurt  in  any  degree  whatsoever. 

It  is  the  settled  policy  of  the  law  in  treat- 
ing contracts  tbat  are  not  in  themselves  void 
on  the  groimd  of  public  policy  to  recognize 
and  sustain  the  right  of  the  parties  to  deal 
freely,  and  unless  a  statute,  which  provides 
in  general  terms  tbat  a  thing  may  be  done  in 
a  certain  manner,  is  clearly  prohibitory  in  Its 
terms,  or  carries  some  penalty  for  its  viola- 
tion, to  hold  it  to  be  directory.  This  is  es- 
pecially BO  where  no  inherent  Illegality  is  set 
up  and  the  controversy  is  between  the  par- 
ttefB. 

The  legality  of  voting  trust  contracts  has 
«ngaged  the  ^Ijte^tlon  of  the  cpurb^^foi  sever- 


al years.  The  Legislatore  has  ass«nbled 
three  times  since  the  decision  in  the  case  of 
Winsor  V.  Commonwealth  Coal  Co.,  supra, 
was  pronounced;  and  it  is  significant  tbat 
the  doctrine  announced  in  that  case  has  not 
been  challenged.  It  is  true  that  the  particu- 
lar question  we  are  now  discussing,  tbat  is, 
whether  the  voting  trust  agreement  contra- 
venes the  statute,  was  not  discussed  by  the 
court,  but  the  fact  that  a  voting  trust  agree- 
ment was  upheld  would  itself  have  been 
enough  to  excite  the  Interest  of  the  Legisla- 
ture and  to  call  for  a  positive  statutory 
enactment  if  in  its  judgment  such  agreements 
offend  public  policy  or  contradict  the  letter  or 
spirit  of  the  statute.  We  find  the  observa- 
tions of  text-writers  and  annotators  that  the 
tendency  of  the  courts  appears  to  be  toward 
the  view  that  such  are  valid  agreements  and 
cannot  be  revoked  at  the  mere  will  and  pleas- 
ure of  any  stockholder  who  may  have  become 
a  party  thereto  are  well  sustained.  Mr. 
Mechem  In  his  Modem  Law  of  Corporations, 
i  1270,  finds  the  consensus  of  opinion  to  be 
that  a  voting  trust  agreement  may  be  il- 
legal If  its  object  is  the  accomplishment  of 
some  illegal  end  or  to  circumvent  some  posi- 
tive prohibition  of  the  statute,  but  where  the 
object  is  legitimate  and  is  not  tinctured  by 
fraud,  the  courts  wUl  not  destroy  the  contract 
of  the  parties  or  construe  a  statute  literally 
when  the  signers  have  disagreed  among  them- 
selves and  can  find  no  resort  other  than  an 
asylum  under  the  refreshing  shade  of  public 
policy.  Mechem,  Modem  Law  of  Corpora- 
tions, vol.  2,  I  1270;  Cook  on  Corporations, 
VOL  2,  it  622,  622f ;  Clark  &  Marshall's  Pri- 
vate Corporations,  vol  3,  t  667;  Thompson 
on  Corporations  (2d  Ed.)  {  889  et  seq. ;  Morel 
V.  Hoge,  130  Ga.  625,  61  S.  E.  487,  16  L.  R.  A. 
(N.  8.)  11S6,  14  Ann.  Gas.  935;  Carnagie 
Trust  Co.  V.  Security  Life  Ins.  Co.,  Ill  Va.  1, 
68  S.  E.  412,  SI  L.  R.  A.  (N.  S.)  1186,  21  Ann. 
Oas.  1297 ;  7  R.  O.  L.  880,  881. 

[S,  4]  It  may  be  said  finally  that  voting 
trust  agreements  are  valid  and  binding,  if 
based  upon  a  sufficient  consideration,  if  they 
do  not  contravene  pubUc  policy  or  a  positive 
prohibitory  statute,  and  if  they  do  not  sound 
in  fraud  or  wrong  against  the  stockholders. 
YHierefore  the  object  and  not  the  form  of  the 
agreement  furnishes  the  test,  and  where  the 
trust  is  voluntarily  created  as  a  condition 
precedent  to  a  loan  to  protect  those  who  have 
furnished  the  money  that  has  put  the  life  in- 
to a  corporation,  the  courts  should  not  seek 
further  for  a  consideration.  The  situation  of 
the  plaintiff  is  completely  met  by  the  words 
of  Justice  Swayze,  who  delivered  one  of  the 
several  opinions  in  Warren  v.  Pirn,  66  N.  J. 
Eq.  353,  50  Aa  773: 

"Can  it  be  contended  that,  if  a  corporation 
finds  it  necessary  to  borrow  money  upon  bonds 
issued  for  a  long  term  of  years,  the  stockholders 
cannot,  consistently  with  public  policy,  in  order 
to  secure  the  loan,  vest  the  management  of  the 
corporation  in  hands  satisfactory  to  the  lenders 
and  for  a  term  commensurate  with  the  loan?" 
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It  will  be  noted  tbat  the  trust  agreement 
here  assailed  automatically  expires  when  the 
preferred  stock  and  outstanding  bonds  are 
retired. 

Counsel  say  tbat  they  make  no  contention 
that  the  contract  was  intended  to  advance 
any  Illegal  purpose  or  to  operate  as  a  fraud 
upon  the  company  or  its  stockholders,  but  In- 
sist that  if  we  do  not  hold  the  contract  as  to 
be  void  as  contrary  to  public  policy  or  in 
contravention  of  the  statute,  we  will  not  be 
in  accord  with  the  weight  of  authority,  with 
but  two  cases  in  fact  to  sustain  our  conclu- 
sion. We  do  not  so  read  the  cases.  Our  find- 
ing accords  rather  with  the  conclusion  of  Mr. 
Thompson,  {  895,  "that  a  great  majority  of 
voting  trusts  coming  before  the  courts  have 
Ljen  held  illegal  does  not  necessarily  imply 
that  all  such  comblnatious  are  void,"  and  the 
saving  grace  as  applied  or  admitted  in  the 
cases  is  comprehended  within  the  admission 
of  counsel,  for,  as  the  test  continues: 

"The  later  cases  show  that  careful  corporation 
lawyers  are  able  to  draft  agreements  creating 
these  trusts  that  are  valid,  by  avoiding  the  fea- 
tures that  courts  have  condemned." 

It  Is  so  in  this  case. 

Feeling  that  the  case  should  be  decided  up- 
on its  real  merit,  we  have  purposely  avoided 
a  discussion  of  the  equities  of  the  case,  the 
doctrine  of  estoppel,  and  the  argument  ad- 
vanced by  respondent  that  the  owners  of 
three-fourths  of  the  stock  are  not  complain- 
ing, and  having  a  right  by  force  of  numbers 
to  fix  the  plans  and  policy  of  the  company, 
plaintiff's  cause  is  without  merit 

The  decree  Is  affirmed. 

BIXIS,  C.  J.,  and  FULLERTON,  MAIN, 
and  MORRIS,  JJ.,  concur. 


W.  W.  ROBINSON  CO.  v.  McCLAINE. 
(No.  14,118.) 

(Supreme  Court  of  Washington.     Sept.  18, 
1917.) 

1.  Saias  ®=>87(S)— Specific  Chattels. 

In  an  action  for  damages  for  breach  of  a 
contract  to  deliver  hay,  the  correspondence  be- 
tween the  parties  held  to  evidence  an  executory 
contract  for  the  sale  and  delivery  of  a  specific 
lot  of  hay  then  in  existence,  and  not  a  general 
contract  to  ddiver  the  quantity  named. 

2.  Sales  «=9l72  —  Specific  CnATTELS  — Db- 
STRUCTION  or  Pbopebty  —  Liability  of 
Selleb. 

An  executory  contract  for  the  sale  and  de- 
livery of  a  specific  chattel  then  in  existence  is 
not  breached  by  the  failure  to  deliver,  when  be- 
fore the  time  of  delivery  the  chattel  is  lost  or 
destroyed  without  the  fault  of  the  seller. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Coiunty;  Bruce  Blake,  Judge. 

Action  by  the  W.  W.  Robinson  Company 
against  A.  F.  McClalne.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

J.  L.  Corrlgan,  of  Seattle,  for  appellant 
Oscar  Cain,  of  Spokane,  for  respondent. 


MORRIS,  J.  Action  to  recover  damages 
claimed  upon  the  alleged  breach  of  a  contract 
to  deliver  hay.  The  contract  and  failure  to 
deliver  is  admitted;  the  defense,  sustained  by 
the  lower  court,  being  that  the  hay  was  a 
specific  lot  belonging  to  respondent  and  grown 
upon  a  Montana  ranch,  which  sal>sequent 
to  the  contract  was,  without  fault  of  the  re-^ 
sp(Hident,  totally  destroyed. 

[1]  The  determinative  question,  Is:  Was 
It  a  sale  of  specific  property  or  a  sale  only 
of  a  specific  quantity?  If  the  first  the  Judg- 
ment is  right ;  if  the  second.  It  Is  wrong.  The 
contract  is  to  be  determined  from  a  number 
of  letters  between  the  parties.  These  letters 
are  as  follows: 

(1)  From  respondent  to  appellant: 
"Spokane,  Washington,  January  11,  1916. 

"W.  W.  Robinson  4  Company,  1717  R.  R. 
Avenue,  Seattle,  Washington — Gentlemen:  The 
traflb:  deportment  of  the  No.  Pac.  Railroad  gave 
me  your  name  as  being  the  purchasers  of  hay 
and  grain.  I  have  a  quantity  of  Montana  tim- 
othy hay,  which  I  am  anxious  to  dispose  of,  and 
would  be  glad  to  hear  from  you,  as  to  whether 
or  not  you  would  be  in  the  market  for  any  of 
this.  This  hay  is  grown  in  Pleasant  Valley, 
Montana,  and  is  good,  clean  timothy,  free  from 
other  grasses.  Sliipment  will  be  made  from 
Marion,  Montana.  1  could  make  shipment  of  a 
trial  car  of  No.  1  timothy,  subject  to  Washing- 
ton state  grades  and  weights,  within  a  week,  and 
on  a  trial  car  could  quote  you  price  of  $18 
f.  o.  b.  Seattle.  Awaiting  your  reply  with  in- 
terest I  am, 

"Very  respectfully, 

'^[Signed]    A.  F.  McOlaine, 
"603  Spokane  &  Eastern  Building." 

(2)  From  appellant  to  respondent: 

"Seattle,  Jan.  13,  1916. 
"Mr.  A.  F.  McClaine,  503  Spokane  &  East- 
em  Bldg.,  Spokane,  Washington — Dear  Sir: 
Your  favor  ol  the  eleventh  received.  This  is 
to  acknowledge  it  and  also  to  confirm  our  tele- 
phone communication  of  the  twelfth,  in  which 
you  agreed  to  sell  us,  and  we  agreed  to  purchase, 
seven  hundred  tons  (700)  of  Montana  timothy 
hay  of  you  on  basis  of  $18.50  per  ton,  Seattle, 
state  weights  and  grades  to  govern,  xou  also 
stated  that  you  had  a  quantity  of  wild  hay  and 
you  would  send  us  a  few  tons  of  it,  and  I  told 
you  that  we  would  try  tx>  handle  it  for  your 
advantage.  We  have  a  certain  demand  here  for 
wild  liay,  and  upon  receiot  of  tills  letter  I  wish 
you  would  kindly  let  me  know  how  much  of  it 
you  have,  and  the  lowest  price  you  would  take 
for  it  It  being  a  little  different  from  other 
hay,  there  is  no  regular  market  price  for  it  and 
we  would  like  to  know  about  what  you  would 
want  out  of  it,  so  we  would  know  how  to  quote 
it  to  our  trade  here.  As  per  our  conveTS4tion, 
1  hope  you  will  instruct  your  balers  to  be  very 
particular  about  stripping  the  stacks.  Throw 
off  all  of  the  doubtful  hay,  or  any  that  contains 
snow  or  ice,  and  do  not  bale  the  bottoms  of  the 
stacks,  if  it  shows  any  sign  of  dampness,  or  of 
being  spoiled,  as  it  will  only  cause  you  and  us 
both  trouble  and  a  loss.  Judging  from  your 
letter,  and  the  way  you  talked  over  the  'phone, 
and  the  amount  of  hay  you  raised,  you  are  a 
business  man,  and  I  know  that  you  do  not 
want  to  ship  anything  here  that  would  not  be 
satisfactory,  and  it  never  pays  to  ship  musty 
hay  of  any  kind,  such  as  the  bottoms  of  stacks 
usually  are.  I  also  find  there  is  great  danger  in 
shipping  hay  from  Montana  that  contains  snow 
or  ice.  In  that  cold  country  tliey  can  bale  it 
up  and  not  be  so  particular;    but  if  there  u 
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mxKh  mow  «r  Im  baled  in  the  bay  when  it  gets 
to  thia  warm  climate,  or  what  is  usaally  a 
warm  climate,  as  soon  as  the  snow  or  ice  melts 
it  will  start  fermentation  and  will  beat  and  is 
almost  worthless.    If  70U  will  be  good  enough  to 

five  this  some  of  yoar  peraonal  attention,  or 
ave  some  one  upon  whom  you  can  thoroughly 
rely  do  so,  it  will  undoubtedly  save  us  both  con- 
siderable trouble  and  expense.  We  always  like 
to  caution  our  friends  about  such  things,  as  it 
has  been  our  policy  for  the  Inst  fifteen  years, 
when  once  we  get  started  to  doing  business  with 
a  man,  to  treat  him  so  that  we  can  continue 
to  do  business  with  htm.  While  in  your  letter 
you  offered  to  take  $18  per- too,  Seattle,  I  felt 
that  on  to-day's  market  your  hay,  if  it  was  what 
you  state  it  Is,  or  what  you  stated  yon  thought 
It  was,  it  should  be  worth  $18.50  per  ton,  and  I 
hope  it  wiU  all  grad*  No.  1 ;  but,  of  coarse,  I 
understand  from  ^ou  that  some  of  it  is  slightly 
discolored  by  rain  and  undoubtedly  will  not 
grade  up.  I  wish  you  would  kindly  arrange  to 
ship  us  a  car  each  of  the  poorest  and  best  about 
the  same  time,  so  we  can  tell  about  what  it  is 
going  to  be,  and  also,  if  possible,  put  aome  of  the 
wild  hay  in  one  of  the  first  cars. 

"Tours  truly, 
"[Signed]    The  W.  W.  Koblnaon  Company, 

"W.  W.  Robinson,  Manager." 

(jK)  From  respondent  to  appellant: 

"Spokane,  Washington,  Jan.  18,  1916. 

"W.  W.  Robinson  Company,  1717  Railway 
Eixchange  Building,  Seattle,  Washington— Gen- 
tlemen: Confirming  my  telephone  conversation 
with  you  yesterday,  I  will  deliver  to  you  700 
tons  of  No.  1  timothy  at  $18.50  per  ton,  f.  o.  b. 
cats  Seattle,  subject  to  Washington  state  grades 
and  weights.  Shipment  of  first  car  to  be  made 
as  soon  as  possible,  and  the  balance  at  the  rate 
of  about  th^ee  cars  a  week.  Shipment  will  be 
made  from  Marion,  Montana.  In  our  telephone 
conversation,  we  made  no  mention  in  regard  to 
terms.  I  understand  it. is  the  custom  to.  draw 
for  75  per  cent,  of  the  value  upon  shipment,  bal- 
ance to  be  paid  after  car  is  unloaded.  However, 
if  it  would  be  more  satisfactory  to  you  to  remit 
by  check  for  each  car  after  weighing  and  grad- 
ing, that  would  be  satisfactory  to  me.  Trusting 
this  hay  will  prove  satisfactory  in  every  way, 
I  am, 

"Very  respectfully, 

'MiSigned]    A.  F.  McClaine, 

"Per  A.  F.  McClaine,  Jr." 

(4)  From  respondent  to  appellant: 
"Spokane,  Washington,  Jan.  15,  1916. 

"W.  W.  Robinson  Company,  Seattle,  Wash- 
ington—Gentlemen: I  have  at  hand  your  letter 
of  the  13th,  and  would  say  that,  until  I  can 
find  out  whether  or  not  I  will  be  able  to  get  the 
wild  hay  baled  and  hauled  before  the  break-up, 
I  cannot  quote  you  any  price  on  It.  It  is  quite 
a  long  haul  to  the  railroad,  and  it  is  rather 
bard  to  get  teams;  but,  if  I  can  arrange  it,  I 
will  try  to  get  it  baled  a  little  later.  My  repre- 
sentative, who  has  had  considerable  experience 
in  baling  hay  In  Montana,  is  there  now,  and  I 
have  advised  him  to  use  the  greatest  care  in 
seeing  that  no  snow  or  ice  is  baled  in  with  the 
hay,  and  that  all  doubtful  or  damp  hay  is  thrown 
out,  I  am  just  as  anxious  to  see  our  hay  grade 
No.  1  as  you  are,  and  will  use  my  best  efforts 
to  see  that  it  comes  forward  to  you  in  first  class 
condition.  Thanking  you  for  your  courtesy  in 
writing  me  so  fully,  and  for  your  good  advice 
regarding  the  baling,  I  am, 
"Respectfully, 

"[Signed]    A.  F.  McClaine, 

"Per  A.  F.  McClaine,  Jr." 

(5)  From  respondent  to  appellant: 

"Spokane,  Washington,  Jan.  17,  1916. 
"W.  W.  Robinson  Company,  Seattle,  Wash- 
ington— Gentlemen:    My  representative,  whom  I 
sent  10  Kalispell  to  look  after  the  baling  of  the 

167  P.-68 


hay,  returned  this  morning  and  informed  me  that 
it  was  absolutely  impossible  to  get  into  the 
ranch  with  the  balers  for  two  weeks.  The  recent 
heavy  snows  have  blocked  the  roads  entirely,  and 
I  will  be  unable  to  make  shipment  to  you  of 
any  hay  until  after  the  first  of  February.  I 
surely  regret  that  conditions  are  as  they  are,  as 
I  am  very  anxious  to  get  the  hay  baled  and  dis- 
posed of,  but  under  the  circumstances  nothing 
else  can  be  done  except  to  wait  until  the  roads 
are  broken. 

"Respectfully, 

"[Signed]    A.   F.  McClaine, 

'Per  A.   F.    McC.,   Jr." 

(6)  From  appellant  to  respondent: 

"Seattle,  Jan.  18,  1916. 
"Mr.  A.  F.  McClaine,  Spokane,  Washington — 
Dear  Sir:  Tout  favors  of  recent  date  received. 
I  am  glad  to  know  you  have  instructed  your 
man  to  be  careful  about  baling,  because  we 
want  to  make  this  transaction  so  pleasant  and 
profitable  to  you  that  we  will  be  able  to  handle 
your  hay  right  along  in  the  future.  We  have 
a  great  many  shippers  who  have  been  doing  busi- 
ness with  us  for  fifteen  years,  and  in  very  rare 
cases  have  we  ever  had  any  difficulty  with  any 
one.  We  try  to  treat  our  shippers  so  well  that 
there  is  no  room  for  any  trouble.  Of  course, 
you,  being  a  business  man,  will  understand  once 
in  a  while  in  ^dealing  direct  with  a  farmer  a 
little  unpleasantness  will  arise;  but  I  know 
there  will  be  nothing  of  this  kind  between  us, 
because  I  can  tell  from  vour  letters  you  are  a 
business  man.  In  regard  to  payment— In  deal- 
ing with  farmers  we  allow  them  to  draw  75  per 
cent,  or  80  per  cent,  on  B/L;  but  regular  ship- 
pers or  business  men  we  usually  pay  for  the  ha^ 
.  as  soon  as  cars  are  unloaded  and  we  get  certifi- 
cates from  the  state.    This  would  be  more  sat- 

I  isf actory  to  us,  and  if  satisfactory  to  you  we 
would  prefer  to  handle  the  business  that  way. 

I I  note  that  your  representative  you  bad  sent  to 
I  Montana   has  returned,  and  that  it  would   be 

I  impossible  to  start- baling  for  at  least  two  weeks.  . 

I  This  is  entirely  satisfactory  to  us,  and,  in  fnet, 
we  are^  glad  of  it,  aa  we  are  having  a  lot  of  hay 
come  in  at  this  time,  which  is  crowding  us  a  lit-  ' 
tie;  but  we  will  be  in  position  to  handle  your 
shipments  whenever  it  is  most  convenient  for 
you  to  make  delivery, 

"Yours  truly, 
"[Signed]    The  W.  W.  Robinson  Company, 

"W.  W.  Robinson,  Manager." 

(7)  From  respondent  to  appellant: 
"Spokane,  Washington,  February  8,  1916. 

"W.  W.  Robinson  &  Company,  Seattle,  Wash- 
ington—Gentlemen: Referring  to  our  recent  cor- 
respondence regarding  timothy  hay  that  was  to 
be  baled  and  shipped  to  you  from  Marion, 
Montana,  due  to  toe  unparalleled  weather  con- 
ditions in  the  Kalispell  district,  I  will  say  frank- 
ly that  it  will  not  be  possible  to  make  delivery 
of  any  of  this.  Since  writing  you  on  January 
17  there  has  been  an  unprecedented  snowfall 
in  the  whole  Kalispell  district.  I  have  made 
every  effort  to  get  local  balers  to  go  into  the 
ranch,  but  every  one  has  failed  me.  Two  weeks 
ago  I  secured  a  large  power  baler  at  Tyler, 
Washington,  and  got  it  as  far  as  Spokane;  but 
to  date  the  railroad  company  baa  not  moved  it 
east  from  their  local  yards,  and  will  not  give 
me  any  promise  when  they  can  do  so.  As  I 
stated  in  our  telcjiLoue  conversation,  there  is 
a  haul  of  about  sixteen  miles  from  the  ranch 
to  the  shipping  point,  and  for  the  last  two  weeks 
this  road  has  been  blocked  with  from  four  to 
twelve  feet  of  snow,  and  it  is  very  doubtful  in 
event  I  can  get  the  baler  to  Marion,  whether  it 
could  be  hauled  into  the  ranch.  The  meadow! 
and  the  stacks  arc  covered  with  four  feet  of 
snow,  and  I  yesterday  received  a  letter  from 
my  representative  at  Kalispell,  saying  it  was 
warming  up,  and  if  the  chinook  comes,  all  the 
hay  in  tiiie  stacks  will  be  ruined.    I  have  stated 
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these  fasta  to  show  that  my  failure  to  make 
delivery  of  the  hay  is  because  it  is  physically 
impossible  to  get  the  hay  baled  or  hauled. 
Trusting  that  this  explanation  will  be  satisfac- 
tory and  hoping  that  we  may  be  able  to  do 
some  business  in  future  years,  I  am, 
"Yours  very  truly, 

"[Signed]    A.  P.  McClaine, 
"Per  A.  F.  MeOlaJne,  Jr." 

(8)  From  appellant  to  respondent: 

"Seattle,  February  10,  1916. 

"Mr.  A.  F.  McClaine,  503  Spokane  and  East- 
ern Building,  Spokane,  Washington — Dear  Sir: 
Your  favor  of  the  eighth  instant  received.  In 
reply  will  say  that  we  have  sold  some  hay  against 
that  which  we  purchased  from  you,  and  have 
turned  down  other  hay  that  we  could  have  bought, 
expecting  that  we  would  get  what  we  purchased, 
and  we  must  insist  on  your  delivering  the  same. 
We  axe  not  responsible  for  the  snow,  but  will 
say  for  your  information  that  we  have  bought 
a  great  deal  of  hay  from  farmers  in  the  Ellens- 
burg  and  Yakima  districts,  whose  stacks  were 
covered  with  snow;  but  they  kept  men  there 
and  cleaned  them  off  as  fast  as  the  snow  came 
on,  instead  of  letting  it  stay  there  and  spoil 
the  bay.  However,  we  are  not  interested  in  that 
part  of  the  contract,  other  than  we  bought  700 
tons  of  hay  from  you  at  $18.50  per  ton,  basis 
state  weights  and  grades.  By  reason  of  buying 
this  hay,  we  did  not  buy  other  lots  we  could 
have  contracted  for  at  that  time,  and  now  the 
price  has  advanced  something  like  $4  or  $5  per 
ton.  If  you  positively  feel  you  cannot  comply 
with  your  contract,  we  will  buy  it  on  the  open 
market  and  charge  you  with  the  difference  in 
price  we  have  to  paynow  and  the  price  we  pur- 
chased from  you.  We  are  somewhat  surprised 
to  receive  this  kind  of  a  letter  from  a  business 
man.  We  have  extended  the  time  of  delivery 
once,  and  are  quite  willing  to  extend  the  time 
of  beginning  delivery  thirty  days  more,  as  an 
accommodation  to  you;  but  under  no  circum- 
'  stances  will  we  consider  cancding  the  order,  un- 
less you  wish  to  pay  us  the  difference  between 
the  present  market  price  and  the  price  for 
which  we  purchased  the  700  tons  of  hay  from 
yon.  Yours  truly, 
"[Signed]    The  W.  W.  Robinson  Company. 

"W.  W.  Robinson,  Manager." 

Prom  these  letters  It  is  clear  that  the  sub- 
ject-matter of  this  contract  was:  First,  hay 
grown  in  Pleasant  Valley,  Mont;  second, 
amount  sold  was  700  tons,  at  $18.50  per  ton, 
subject  to  Washington  weights  and  grades; 
third,  the  hay  was  at  the  time  of  the  making 
of  the  contract  in  stack,  and  was  to  be  baled 
and  sent  to  Marlon,  Mont ;  fourth,  respond- 
ent and  his  balers  were  to  be  particular 
about  stripping  the  stacks,  and  to  have  hay 
clean,  any  containing  snow  or  Ice  was  to  be 
thrown  out  the  bottom  of  the  stacks  were 
not  to  be  baled,  nor  any  hay  that  showed 
signs  of  dampness  or  of  being  spoiled ;  fifth, 
the  hay  was  fhen  owned  by  or  in  the  posses- 
sion of  respondent — ^it  Is  referred  to  by  ap- 
pellant as  "your  hay";  sixth,  the  hay  had 
been  described  to  appellant ;  It  is  referred  to 
by  him  as,  "if  it  is  what  you  state  It  Is,  or 
what  you  stated  you  thought  It  was";  sev- 
enth. It  was  of  different  grades.  Appellant 
testifies  a  car  each  of  the  best  and  the  poor- 
est were  to  be  -shipped  at  the  same  time  to 
aid  in  determining  the  grade.  These  refer- 
ences make  it  clear  to  us  that  It  was  not  a 


general  undertaking  to  deUver  700  tons  of 
hay,  but  a  sale  of  a  specific  lot  of  hay,  owned 
or  possessed  by  respondent  and  then  In  stack 
in  Pleasant  Valley,  Mont,  wUcb  was  to  be 
carefully  baled  and  shipped  to  appellant 
from  Marlon,  Mont 

[2]  Under  this  finding,  the  case  falls  with- 
in the  rule  of  law  that  an  executory  con- 
tract for  the  sale  and  delivery  of  a  spedflc 
chattel  then  in  existence  Is  not  breached  by 
the  failure  to  deliver  when,  before  the  time 
of  delivery,  the  chattel  Is  lost  or  destroyed 
without  the  fault  of  the  seller.  Benjamin  on 
Sales,  89 ;  Mechem  on  Sales,  §  1100 ;  35  Cyc. 
246;  6  B.  O.  L.  1005;  International  Paper 
Co.  V.  Rockefeller,  161  App.  Dlv.  180,  146  N. 
Y.  Supp.  371 ;  Ontario,  etc.,  Ass'n  v.  Cutting. 
134  Cal.  21,  66  Pac.  28,  53  I*  R.  A.  681,  86 
Am.  St  Rep.  231 ;  Dexter  v.  Norton,  47  N.  Y. 
62,  7  Am.  Rep.  415 ;  McMlUan  v.  Pox,  90  Wis. 
173,  62  N.  W.  1052.  "^ 

Judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  HOLOOMB,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


CITY  OF  RAYMOND  v.  WILLAPA  POWER 
CO.    (No.  14003.) 

(Supreme    Court    of    Washington.     Sept    18. 
1917.) 

1.  Waters  akd  Wateb  CotrBSES  <8=>156(2)— 
Gbant  to  Citt  —  Rights  of  Subseouent 
Grantee. 

A  grant  to  plaintiff  dty  by  the  owner  of  the 
fee  of  the  right  and  privilege  to  take  and  ap- 
propriate any  and  all  of  the  water  flowing,  or 
which  may  thereafter  flow,  over,  across,  or 
through  the  described  lands,  together  with  the 
privilege  of  entering  upon  the  land  for  the  pur- 
pose of  taking  and  appropriating  the  water 
conveyed  with  the  privilege  of  laying  and  con- 
structing flumes  and  pipe  lines  thereon  and  re- 
newing the  same,  etc.,  conveyed  to  the  city  all 
the  title  and  interest  of  the  grantor  to  the 
water  of  the  stream  and  the  purchaser  of  the 
remaining  Interest  from  the  owner  acquired  no 
right  to  interfere  with  the  water  on  the  prem- 
ises unless  sanctioned  by  the  city. 

2.  Waters  and  Water  Courses  «=85— In- 
terference WITH  City's  Water  Supply- 
Injunction. 

Where  plaintiff  city  had  secured  all  the 
title  of  the  owner  of  the  fee  to  the  water  of  the 
stream  which  was  to  be  used  for  domestic  and 
other  purposes,  the  impounding  of  water  for  use 
in  developing  electricity  by  defendant  which 
had  secured  the  remaining  right  from  the  gran- 
tor, was  an  interference  with  a  substantial  right 
justifying  an  injunction,  although  the  water 
impounded  by  defendant  was  emptied  back  into 
the  stream  above  the  city's  intake  pipe;  the 
use  tending  to  pollute  the  water,  and  being  an 
open  and  adverse  use  which  would  ripen  into 
title  if  acquiesced  in. 

3.  Evidence  ®=97— Judiciai.  NoncB— Pubitt 
OF  Water. 

The  court  knows  judicially  that  modern 
science  has  demonstrated  that  the  use  of  water 
in  power  plants  and  for  other  purposes  where 
human  beings  must  of  necessity  be  in  attendance 
seriously  endangers  its  purity,  rendering  it  un- 
fit for  human  consumption. 

Eolcomb,  J.,  dissenting. 
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Department  2.  Appeal  from  Superior 
Ck>urt,  PaqUlc  County ;  Kenneth  Mackentoeb^ 
Judge. 

Action  by  the  CSty  of  Baymond  against  the 
Willapa  Power  Company.  Judgment  for  de- 
fendant, and  the  City  appeals.  Beveraed  and 
remanded,  with  Instructions. 

Bobert  G.  Chambers,  of  Baymond,  Welsh 
tc  Welsh,  of  South  Bend,  and  Wallace  Monnt. 
Jr.,  of  Olymplfl,  for  appellant.  Fred  M.  Bond, 
of  Soutli  Bend,  for  respondent 

FUU/BBTON,  J.  a?he  appellant  dty  of 
BayuHHid  sought  by  this  action  to  enjoin  the 
respondent  Willapa  Power  Company  from 
constructing  a  dam  across  a  stream  known  as 
the  South  Fork  of  the  Willapa  river,  and  di- 
verting the  waters  of  the  stream  through 
flumes  and  pipes  for  a  distance  of  some  900 
feet  and  using  the  waters  in  the  operation  of 
a  power  plant  The  cause  was  tried  upon 
stipulated  facts,  and  resulted  in  a  Judgment 
in  favor  of  the  respondent  The  Judgment 
was  rested  on  the  recited  conclusion  tliat  the 
respondent  was  not  interfering,  nor  threateu- 
ing  to  interfere,  with  any  rights  the  appel- 
lant may  have  in  the  stream  in  question.  The 
ruling  was  made,  however,  and  the  Judgment 
thereon  was  entered,  "^vlthout  prejudice  on 
the  part  of  *  *  *  the  cit7  of  Baymond, 
as  to  any  other  action  against  the  •  •  * 
Willapa  Power  Company,  should  at  any  time 
hereafter  said  -  defendant  interfere  in  any 
manner  with  the  rights  granted  the  dty  of 
Raymond." 

The  facts  shown  by  the  stipulation,  in  so 
t&T  as  we  have  found  them  to  be  material, 
are  in  substance  these:    The  dty  of  Raymond 
owns  and  operates  a  water  plant  by  which 
it  suppUes  itself  and  its  inhabitanta  with  wa- 
ter  for  munidpal  and  domestic  uses.     Its 
present  supply  of  water  is  obtained  from  a 
stream  other  than  the  South  fork  of  the  Wil- 
lapa river.     The  stream  from  which  it  ob- 
tains water,  owing  to  the  growth  of  the  dty 
and    the  constantly  Increasing  demand  for 
water,  has  proved  insufficient  as  a  source 
of  supply,  necessitating  an  additional  sup- 
ply from  another  source.    The  proper  author- 
ities of  the  dty  selected  as  the  source  for 
the    additional   supply   the   branch  of   the 
stream  named,  and  the  dty  by  appropriate 
resolutions  and  ordinances  has  empowered  it- 
self to  acquire  by  purchase  and  condemnation 
tbe  right  to  take  from  the  last-named  stream 
at  a   designated  point  a  quantity  of  water 
eqnal  to  30  cubic  feet  per  one  second  of  time. 
Since  the  water  must  be  used  for  drinking 
and  other  domestic  uses,  it  is  necessary  that 
It  be  maintained  in  its  original  purity  from 
Its  sovrce  to  the  evenings  of  its  intake  pipes. 
To  enable  it  to  do  this,  the  dty  is  now  pro- 
ceeciing  to  obtain  from  tho  present  owners  of 
tbe   soil  between  the  points  named  all  the 
rights  in  the  water  they  possess  by  reason  of 
sucb  ownership.   In  pursuance  of  iiw  scheme 


the  dty  purchased  from  the  Baymond  Water 
Company,  the  then  owner  of  the  soil,  "the  ex- 
clusive right  and  privil^e  to  take  and  appro- 
priate  to  its  own  use  for  any  and  all  purposes 
any  and  all  of  the  water  flowing,  or  which 
may  hereafter  flow,  into  the  South  fork  of 
tbe  Willapa  river,  or  any  of  the  tributaries 
of  said  river,  over,  across,  or  through  the 
following  described  real  («tate,  situated  in 
Padflc  county.  Wash.,  and  described  as  fol- 
lows, to  wit: 

"Certain  specific  parts  and  parcels  of  land 
lying  in  section  6  m  township  13,  north,  of 
range  8,  west  of  the  Willamette  meridian." 

Tbe  deed  of  conveyance  further  granted 
and  conveyed  to  the  city — 
"the  right  to  enter  upon  the  said  lands  above 
described,  or  any  part  thereof,  for  the  purpose 
of  taking  and  appropriating  said  water  or  any 
part  tliereof,  and  for  the  purpose  of  laying  and 
constructing  flumes  and  pipe  lines  or  both,  and 
for  the  purpose  of  repairing,  relaying,  or  re- 
newing said  pipe  lines  so  as  to  convey  and  con- 
duct said  water  from  said  lands  in  such  man- 
ner and  by  such  means  as  the  second  party  [the 
dty  of  Baymond]  its  successors  and  assigns 
may  deem  advisable.  Also  giving  and  granting 
nnto  the  party  of  the  second  part  the  sole  and 
exdadve  right  and  privilege  to  overflow,  flood, 
or  back  water  upon  all  that  part  of  the  above-de- 
scribed real  estate  situated  in  section  six  (6), 
township  thirteen  (13)  north,  range  eight  (8> 
west,  W.  M.,  induding  that  part  of  the  southeast 
quarter  of  the  northwest  quarter  of  said  section 
six  (6)  in  said  township  and  range,  not  de- 
scribed in  the  above  and  foregoing  description." 

After  the  dty  had  acquired  the  interests 
above  dcEcribed,  the  respondent  Willapa  Pow- 
er Company  purchased  all  of  the  remaining 
interests  of  the  Baymond  Water  Company 
in  and  to  tho  land  dewrlbed,  and  later  en- 
tered upon  the  lands  and  commenced  the  con- 
struction of  a  dam  across  the  South  fork  of 
the  Willapa  river,  intending  thereby  to  im- 
pound ail  of  the  waters  of  such  stream,  taks 
the  waters  from  the  stream  at  the  place  of 
impounding,  and,  by  means  of  pipes  and 
flumes,  convey  It  to  a  power  plant  lower 
down  the  stream,  where  it  will  be  used  for 
developing  eleotridty  and  then  returned  to 
tbe  stream  at  a  point  above  the  dty's  con- 
templated intake  v\peB.  It  is  this  act  on  the- 
part  of  the  reepondeitt  thnt  the  dty  seeks 
to  enjoin  in  tills  proceeding. 

[1]  The  prlndpal  question  discussed  by  the- 
parties  is  the  nature  of  the  rights  acquired 
by  the  appellant  by  the  deed  from  the  Bay- 
mond Water  Company.  It  is  the  respondent's 
contention  that  the  appellant  acquired  there- 
by an  easement  only,  while  the  appellant  con- 
tends that  it  acquired,  not  only  an  easement 
in  the  lands  described,  but  the  absolute  own- 
ership of  the  water  Itself  in  so  far  as  that 
ownership  was  vested  in  the  Qommon  grantor 
of  the  respective  grantees. 

It  is  our  opinion  that  the  record  and  the 
legal  principles  applicable  thereto  support  th» 
contention  of  the  api>ellant  rather  than  that 
of  the  respondent  Turning  to  the  deed,  it 
wlU>:))»  ebserved-that  the  commsB  grantor 
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conveyed  to  the  appellant  the  right  and  prir- 
llege  to  take  and  appropriate  anj  and  all  of 
the  water  flowing,  or  which  may  thereafter 
flow,  over,  across,  or  through  the  described 
lands,  together  with  the  right  and  privilege 
of  entering  upon  the  land  for  the  purpose  of 
taking  and  appropriating  thfe  water  conveyed, 
with  the  privilege  of  laying  and  constructing 
flumes  and  pipe  lines  thereon  and  renewing 
the  same  so  as  to  conduct  and  convey  such 
water  from  the  lands  in  such  manner  as  the 
grantee  should  deem  advisable;  also  the  priv- 
ilege to  overflow  or  back  water  upon  any  part 
of  the  described  land.  Clearly  there  is  here 
something  more  than  the  grant  of  a  mere 
easement  It  is  a  grant  of  the  water  itself, 
conveying  to  the  grantee  all  of  the  title  and 
interest  therein,  in  so  far  as  such  title  was 
vested  in  the  grantor  by  reason  of  the  owner- 
ship of  the  fee  of  the  lands.  As  against  the 
grantor  the  grantee  can,  under  the  terms  of 
the  grant,  divert  the  water  from  the  stream 
prior  to  the  time  it  reaches  the  lands,  can 
divert  it  at  any  point  upon  the  lands,  and 
may,  by  dams  or  other  obstructions,  cause  it 
to  overflow,  flood,  or  back  upon  the  lands,  or 
it  may  as  matter  of  right  insist  that  it  con- 
tinue to  flow  thereover,  as  it  is  wont  to  flow 
by  nature,  free  from  molestation  by  any  one. 
Any  subsequent  grant  of  the  fee  of  the  lands 
is  subject  to  these  rights.  The  grantee  can  ac- 
quire thereby  no  higher  or  greater  right  than 
the  grantor  had  remaining  to  convey,  and  any 
use  of  interference  with  the  water  on  the 
premises  by  such  subsequent  grantee  is  an  In- 
terference with  property  formerly  granted, 
and  is  wrongful  unless  sanctioned  by  audi 
former  grantee. 

The  foregoing  conclusions  answer  many  of 
the  contentions  urged  by  the  respondent  in 
support  of  the  trial  court's  Judgment,  since 
they  are  founded  upon  a!  difterent  view  of 
the  rights  conferred  by  tbe  deed.  These  con- 
tentions we  shall  not  further  notice. 

[2]  The  respondent  further  contends,  how- 
ever (and  tills  seems  to  be  one  of  the  grounds 
upon  which,  the  trial  court  rested  its  Judg- 
ment), that,  since  courts  do  not  issue  injunc- 
tions or  other  extraordlnaty  writs  as  a  mat- 
ter of  course,  but  do  so  only  where  some  sub- 
stantial rlj^t  of  tbe  complaining  party  is 
affected,  tbe  Judgment  is  snstninable  becauRe 
it  does  not  appiear  that  the  qise  intended  to 
be  made  of  the  water  by  the  respondent  will 
work  any  substantial  injury  to  the  appellant. 
But  to  this  there  are  a  number  of  answers. 
No  one  may  use  the  property  of  another,  be 
that  property  water  or  proi)erty  of  other 
sorts,  merely  because  that  other  is  not  at  the 
time  making  a  beneficial  use  of  the  property. 

[3]  Again,  it  was  shown  that  the  appellant 
purchased  its  grantor's  right  in  the  stream 
for  the  purpose  of  applying  the  water  thereof 
in  part  to  tbe  domestic  use  of  its  inhabitants. 
There  is  no  question  that  it  is  proceeding 
I  •        ■  ■       I       ■  ■'      ■ ' t— 


j^ith  reasonable  diligence  to  acquire  other  out- 
standing rights  to  enable  it  so  to  do.  For  this 
purpose  the  water  must  be  maintained  free 
from  pollution.  The  court  Imows  Judicially 
that  modern  science  has  demonstrated  that 
the  use  of  water  in  power  plants  and  for  other 
purposes  where  human  beings  nnist  of  necessi- 
ty be  in  attendance  about  it  seriously  endan- 
gers its  purity,  rendering  it  unfit  for  human 
cousun4>tion.  A  third  answer  is  that  uses  of 
this  sort,  if  unchalloiged,  ripen  into  pre- 
scriptive rights.  It  is  true  that,  in  the  case 
of  AVintermute  v.  Tacoma  L.  &  W.  Co.,  3 
Wash.  727,  29  Pac.  444,  this  reason  was  sug- 
gested as  a  ground  for  granting  injunctive  re- 
lief, and  was  held  by  the  court  insufficient. 
But  the  case  was  rested  on  its  particular 
facts,  tbe  court  holding  that  the  circum- 
stances of  the  case  showed  no  danger  of  sncU 
a  result.  It  was  not  denied  that  in  a  proper 
case  the  danger  would  be  ground  for  injtmc- 
tlve  relief.  Here,  the  attempted  user  is  an 
open  adverse  user,  founded  on  a  claim  of 
right,  and  will  ripen  into  a  prescriptive  right 
if  permitted  to  go  on  unchallenged  for  the 
statutory  period. 

Our  conclusion  is  that  the  inJ'unctlTe  re- 
lief prayed  for  should  have  been  granted. 
The  Judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  appel- 
lant's complaint. 

ELLIS.  C.  J.,  and  PARKER  and  SIOUNT, 
JJ.,  concur. 

HOI/X)MB,  J.  (dissenting).  Injuncttons 
are  not,  and  should  not  be,  granted  unlesa 
it  snfliclraitly  apiiears  that  irreparable  injury 
is  done  or  threatened  for  wldch  no  ade(|iiate 
remedy  may  be  had  at  law.  No  such  condi- 
tion is  shown  to  exist  here.  Ttte  Judgment 
ought  to  be  affirmed.    I  therefore  dissent 


JENKINS  V.  GRONEN  et  aL    (No.  14100.) 
(Supreme  CJourt  of  Washington.    Aug.  29, 1917.) 

mcnicipaz.  cobpohations  «s»133  —  oltii; 

Service— Right  of  Appointmint. 
Under  Tacoma  charter  with  reference  to 
the  Civil  Service  Board  providing  eligible  list 
for  vacancies,  where  a  vacancy  occarred  in  mn- 
nicipal  position  and  the  Civil  Service  Board  cer- 
tified from  its  eligible  list  thre^  persons  in  the 
order  of  their  standing  to  the  commissioner  of 
tbe  department  in  control  of  tite  matter  plaintiff, 
who  ranked  third  on  the  list  and  was  the  only 
one  to  appear,  became  entitled,  as  a  matter  of 
right,  to  appointment  by  tbe  commissioner. 

Departmoit  2.  Appeal  from  Superior 
(»urt,  Pierce  Ounty;  O.  VL  Elasterday, 
Jlidge. 

Proceedings  in  mandate  by  Noble  D.  Jen- 
kins against  Hamilton  F.  Oronen  and  anoth- 
er. Writ  denied  and  from  the  Judgment  en- 
tered plaintifl  appeals.  Reversed  and  re- 
manded, with  Instmctions. 


«s»For  other  cases  aee  Bame  topic  and  KBT-NUMBER  lo  all  Kej-Numbered  Dlgwti  and  Indu« 
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Stiles  &  Latchatti,  ot  Tacoma,  for  appel- 
lant. TJ.  B.  Harmon  and  Frank  M.  Oama- 
han.  both  of  Tacoma,  for  reepoudenta 

PDIiLEBTON,  J.  Section  10  of  article 
2  of  tbe  charter  of  the  city  oi  Xacoma  <dassl- 
fies  the  persons  In -the  service  of  the  city  in 
the  following  manner: 

"Class  A.  Elective  officers,  embracing  a  may- 
or, four  councilmen  and  controller,  each  of  whom 
shall  be  elected  at  large  by  the  qnalified  electors 
of  the  dty. 

"Class  B.  Appointive  officers,  embracing  city 
clerk,  city  attorney,  dty  engineer,  chief  of  po- 
lice, a  fire  chief,  and  such  other  chiefs  or  su- 
perintendents of  departments  as  the  coancU 
shall,  by  ordinance  passed  in  the  manner  provid- 
ed in  this  charter,  create  or  establish. 

"Class  O.  Clerks  and  assistants,  embracing  all 
persons  employed  in  a  clerical  capacity  or  as  as- 
sistants to  officers. 

"Class  D.  Employes,  embracing  all  other  per^ 
sons  in  the  service  of  the  city  not  otherwise  clas- 
sified." 

Section  29  of  the  same  article  contains  the 
following  provision : 

"All  appointive  officers  and  employes  of  the 
city  shalfbe  selected  or  appointed  with  reference 
to  their  qualifications  and  fitness,  and  for  the 
good  of  the  public  service." 

Article  14  creates  a  dvU  service  board  and 
defines  its  duties.  By  section  181  the  board 
is  given  power,  among  other  things,  to  clas- 
sify the  employes  of  the  city  and  to  provide 
for  open,  competltve,  and  free  examination 
as  to  fitness  of  those  seeking  employment  of 
the  city,  and  to  this  end  Is  requlrea  to  pro- 
vide an  edlglble  list  from  which  vacandes  may 
be  filled  for  a  perloa  of  probation  for  an- 
ploy^s  before  employment  Is  made  permanent, 
and  for  promotion  of  employes  on  the  basis 
of  merit,  experience,  and  record.  Section 
182  provides: 

"Should  a  vacancy  or  vacancies  occur  in  any 
position  subject  to  the  recommendation  of  the 
board,  said  board  shall  as  soon  as  possible  certi- 
fy, to  the  commisanoner  of  the  department  in 
which  such  vacancy  or  vacancies  exist,  three 
times  the  number  of  persons  necessary  to  fill 
said  vacancy  or  vacandes;  provided,  that  said 
board  shall  always  certify  the  persons  having 
the  highest  standing  on  the  eUgu>le  list  for  the 
positions  they  seek  to  fill;  and  provided,  fur- 
ther, that  a  less  number  may  be  certified  when 
there  is  not  the  required  number  on  the  eligible 
list  All  persons  not  appointed  shall  be  restored 
to  their  relative  positionB  on  the  eligible  list. 
All  persons  who  have  been  on  the  eligible  list 
for  two  years  without  appointment  shall  be  re- 
moved therefrom," 

Section  183  provides : 

"The  provisions  of  this  article  shall  apply  to 
all  appointive  officers  and  employes  of  the  city, 
except  those  especially  named  in  section  10,  arti- 
cle 11,  class  A  and  class  B,  of  this  charter  and 
except  commissioners  of  any  kind,  laborers 
whose  occupation  requires  no  special  skill  or  fit- 
ness, election  officials,  mayors  secretary  and 
assistant  city  attorneys.    •    *    •  •♦ 

Section  184  provides: 

VAII  persons  subject  to  civil  service  examina- 
tion shall  be'  subject  to  removal  from  office  or 
employment  by  the  commissioner  in  whose  de- 
partment they  are  employed,  for  misconduct  or 
failure  to  perform  their  duties  under  such  rules 
and  regulations  as  he  may  adopt.    *    •    •  >> 


9^  snpidement  and  aid  In  carrying  into  ef- 
fect the  provisions  of  the  charter  the  city 
enacted  an  ordinance,  section  7  of  which,  as 
amended  by  a  sabeequent  ordinance,  reads  as 
follows : 

"The  head  of  the  department  or  office  in  which 
any  classified  position  is  to  be  filled  shall  notify 
the  civil  service  board  of  the  vacancy,  and  upon 
the  receipt  of  a  certified  list  of  eligibles  from 
the  board,  he  shall  fill  the  vacancy  by  appoint- 
ment from  the  persons  certified  to  him;  and  tlie 
appointee  shall  be  on  probation  for  a  period  of 
thirty  days.  The  appointing  officer  may  require 
the  persons  certified  to  come  before  him  and 
shall  be  entitled  to  inspect  such  person's  exam- 
ination papers." 

On  December  23,  1916,  a  vacancy  occur^red 
in  the  position  of  gate  tender  at  the  city 
power  plant,  the  control  of  which  plant  was 
vested  In  the  commissioner  of  the  light  and 
water  department.  The  respondent  Gronen 
was  then  commissioner  of  that  department, 
and  requested  the  civil  service  board  to  cer- 
tify for  appointment  from  its  eligible  lists 
candidates  for  the  position.  There  were  five 
persons  on  the  board's  eligible  list  for  the 
position  of  gate  tender,  and  three  were  cer- 
tified in  the  order  of  their  standing.  Of  the 
three  certified  only  the  appellant  Jenkins, 
who  ranked  third  on  the  list,  appeared.  The 
commissioner  failed  to  appoint  Jenkins,  and, 
after  waiting  five  days,  requested  the'  civil 
service  board  to  certify  two  additional 
names.  The  board  complied,  certifying  two 
names,  which  Included  that  of  the  respond- 
ent Perdval  who  ranked  fourth  on  the  list. 
From  the  list  the  commissioner  selected  Per- 
cival.  Jenkins  thereupon  began  a  proceeding 
in  mandate  in  the  superior  court  to  oust  the 
respondent  from  the  position  and  compel  the 
appointment  of  lilmself.  The  court  denied 
the  wilt,  and  from  the  Judgment  entered  this 
appeal  is  prosecuted. 

It  Is  the  appellant's  contention  that  it  was 
the  duty  of  the  commissioner  to  select  for 
appointment  one  of  the  three  eligibles  first 
certified  to  him  by  the  civil  service  board 
and  that.  Inasmuch  as  two  of  them  did  not 
appear,  he  became  entitled  to  the  appoint- 
ment as  a  matter  of  right.  On  the  other 
hand  the  respondents  contend  that  the  com- 
missioner has  the  right  of  selection  from 
three  eligible  persons,  if  there  be  that 
many  on  the  eligible  list,  and  that  when  two 
of  the  three  first  selected  do  not  appear,  he 
has  the  right  to  have  others  certified  so  that 
he  may  not  be  denied  his  right  of  choice. 

There  are  cases  which  maintain  the  prin- 
ciple that  an  officer  upon  whom  the  funda- 
mental law  confers  the  power  of  appointing 
subordinate  offldals  and  employes  cannot  be 
deprived  of  his  prlvU^e  by  civil  service  rules 
and  regulations  which  unduly  restrict  him 
in  his  right  of  choice;  others  again  hold  that 
the  right  is  not  unduly  restricted  where  the 
appointing  officer  has  the  choice  of  selection 
between  as  few  as  three  eligibles.  People  ex 
rei.  Balcom  v.  Mosher,  163  N.  IT.  32,  57  N.  B, 
88,  79  Am.  Bep.  S52;  People  ex  rel.  Qua  ▼. 
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Gaffney,  142  App.  DIt.  122,  126  N.  X.  Snpp. 
1027 ;  People  y.  Roberts,  148  N.  T.  360,  42  N. 
E.  1082,  31  L.  R.  A.  399 ;  State  ex  rel.  Buell 
V.  Frear,  146  Wis.  291,  131  N.  W.  832,  34  U 
R.  A.  (N.  S.)  480. 

But  the  reasoning  of  these  cases,  finding 
its  basis  as  It  does  ih  constitutional  and  stat- 
utory grants  of  power.  Is  not  pertinent  to 
and  has  no  bearing  upon  the  situation  here 
presented.  By  the  Constitution  of  this  state 
the  dty  of  Tacoma  as  a  city  of  the  first 
class  has  the  power  to  frame  and  adopt  Its 
own  charter.  The  charter  when  adopted  and 
the  ordinances  lawfully  enacted  thereunder 
thus  become  In  themselves  the  fundamental 
law,  and  must  be  given  consideration  as 
written,  however  much  they  may  restrict  the 
powers  of  the  Immediate  appointive  oflicers. 
The  question  then  is  the  meaning  of  the 
charter  and  ordinance  provisions  above  set 
forth. 

In  determining  the  meaning  of  these  char- 
ter provisions,  we  have  not  been  able  to  agree 
with  the  .contentions  of  either  party.  It  will 
be  observed  that  free,  open,  and  competitive 
examinations  are  provided  for ;  that  the  per- 
sons having  the  highest  standings  on  Ehe 
eligible  list  shall  be  first  certified,  and  that 
they  shall  be  certified  in  the  order  of  their 
standings,  the  highest  on  the  list  first;  that 
a  person  certified  and  not  chosen  shall  be  re- 
stored to  his  relative  position  on'  the  eligible 
list;  that  no  second  certification  Is  provided 
for,  and  that  a  less  number  than  three  may 
be  certified  if  there  be  not  three  on  the  eligi- 
ble list;  and  that  the  appointive  officer  is  not 
given  In  express  terms  a  right  of  choice  from 
the  number  of  eliglbles  that  may  be  certified. 
These  provisions  make  It  plain,  we  think, 
that  the  charter  requires  apiMlntments  to  be 
made  from  the  list  of  eliglbles  according  to 
their  relative  standings,  and  that  it  Is  the 
duty  of  the  appointive  officer  to  tender  the 
position  first  to  the  person  who  stands  high- 
est on  the  list,  and  to  the  others  In  turn  only 
after  the  first  has  failed  to  appear  on  notifi- 
cation, or  has  otherwise  indicated  that  he 
does  not  desire  the  appointment.  Ibe  only 
provision  that  militates  against  this  conclu- 
sion IB  the  requirement  that  thrice  the  num- 
ber of  candidates  be  certified  that  there  are 
vacancies  to  be  filled,  but  we  think  this  re- 
quirement was  intended  rather  to  secure  the 
appearance  of  a  candidate  than  to  give  the 
appointive  officer  a  right  of  choice.  The  evi- 
dent purposes,  of  the  framers  of  the  charter 
were  to  make  free  and  open  the  opportunity 
to  enter  the  public  service,  and  to  secure 
from  the  persons  applying  those  shown  by 
tests  to  be  best  qualified  for  the  service. 
These  purposes  are  not  accomplished  if  any- 
thing Is  left  to  the  whim  or  caprice  of  the 
appointive  power.  There  Is  no  danger  from 
this  construction  of  the  charter  of  ford&g 
upon  the  service  negligent  or  Incompetent 
employes.    This  Is  carefully  guarded  against 


In  the  charter  itself.  It  la  provided  that  ap- 
pointive officers  and  employes  shall  first  be 
subjected  to  a  probationary  term,  and  power 
is  ^ven  to  the  commissioner  in  charge  to  re- 
move an  officer  or  employ^,  after  his  term 
becomes  permanent,  who  ia  guilty  of  miscon- 
duct or  fails  to  perform  his  duties. 

It  may  be  that  the  section  of  the  ordinance 
quoted  gives  a  somewhat  different  interpre- 
tation of  the  charter  from  the  Interpretation 
we  have  concluded  should  be  given  to  It  la 
part  the  ordinance  Is  a  ipanlfest  d^arture- 
from  the  charter.  But  In  so  far  as  it  can  be 
said  to  be  pertinent  thereto,  It  does  not  aid 
the  respondents.  It  requires  but  one  cer- 
tification, and  provides  that  the  appt^tire- 
officer  "shall  fill  the  vacancy  by  appointment 
from  the  persons  certified  to  him."  Under 
this,  when  three  are  certified  and  bat  one 
consents  to  take  the  position.  It  Is  the  plain 
duty  ot  the  officer  to  appoint  that  one. 

It  is  our  opinion  that  the  trial  court  erred 
in  its  conclusions.  The  Judgment  Is  there- 
fore reversed,  and  the  case  remanded,  wltb 
instructions  to  grant  the  writ 

MOUNT,  HOIiCOMB,  and  PARKER,  JJ.^ 
concur. 

ELLIS,  O.  J.  (concnrrlng).  it  seems  to  me 
that  the  charter  Intends  that  the  appoint- 
ment shall  be  made  from  the  three  first  cer- 
tified, and  that  the  appointing  officer  may 
select  and  appoint  any  one  of  those  appear- 
ing on  that  certification.  It  does  not,  how- 
ever, contemplate  two  certifications,  unless, 
none  appear.  Since  appellant  alone  appear- 
ed, he  alone  could  be  appointed.  I  therefore 
concur  in  the  result  reached  by  the  majority. 


LOCHORB  et  nx.  v.  OITI  OF  SEATTLE.. 
(No.  13709.) 

(Supreme  Court  of  Washington.     Sept  11, 
1917.) 

Mttnicipai,  Cobfobations  iS=9394(6)— Stmbtt 
Gbading — Damages— Latkbal  Suppokt. 
A  city  is  liable  to  persons  owning  property 
one  block  from  an  original  grade  for  damages 
to  their  land  resulting  from  the  negligence  of 
the  city  in  making  the  grade,  thereby  removing, 
lateral  support 
Ellis,  G.  J.,  and  Main,  J.,  dissenting. 

En  Banc.  Appeal  from  Superior  Courts. 
King  County ;   John  M.  Ralston,  Judge. 

Action  by  John  Lochore  and  wife  against 
the  City  of  Seattle.  F^om  a  Judgment  for- 
defendant,  plaintiffs  appeal.  Reversed  and 
remanded. 

Saunders  &  Nelson,  of  Seattle,  for  appd- 
lants.  Hugh  M.  Caldwell  and  James  A.  Dou- 
gan,  both  of  Seattle,  for  respondent 

HORRI'S,  J.  Appeal  from  a  Jndgment  en- 
tered upon  the  sustaining  of  a  challenge  t6- 
the  sufficiency  of  the  testimony  In  an  actioik 
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bitragbt  to  recover  damages  for  Injuries 
claimed  to  baye  been  sustained  In  tbe  orig- 
inal grading  of  a  street.  Tbe  pertinent  facts 
may  be  briefly  stated  as  follows:  Appellants 
are  tbe  owners  of  tbree  lots  abutting  upon 
tbe  west  side  of  Arrowsmltb  aTenue,  Seattle. 
Arrowsmltb  avenue  Is  parallel  to  and  one 
block  west  of  Rainier  boulevard  and  on  a 
blUslde  above  tbe  boulevard.  In  January, 
1914,  tbe  city  graded  and  Improved  Rainier 
boulevard  according  to  certain  plans  and 
qiteclfications  wblcb  It  bad  adopted  and  wblcb 
required  a  deep  cut  in  tbat  portion  of  tbe 
boulevard  east  of  and  opposite  to  plaintiffs' 
lots.  Tbe  soil  stratlQcatlon  along  Rainier 
boulevard  at  tbe  point  of  tbe  cut  Is  blue  clay 
overlaid  by  a  foot  or  two  of  vegetable  mould. 
Soon  after  tbe  cut  was  made  and  tbis  clay 
bank  ^posed  It  began  to  disintegrate  and 
slougb  off  gradually,  continuing  until  it  in- 
volved aU  of  tbe  block  between  Rainier  bou- 
levard and  Arrowsmltb  avenue,  and  tben  ex- 
tended across  Arrowsmltb  avenue  until  it  se- 
riously Involved  appellants'  property.  The 
extent  of  tbis  slide  is  not  material,  as  tbe 
only  question  involved  is  wbetber  or  not  ap- 
pellants can  recover. 

Tbe  second  amended  complaint  upon  wblcb 
tbe  case  was  tried  alleged  tbat  the  grade  to 
wblcb  Rainier  boulevard  was  cut  was  unrea- 
sonable and  unnecessary;  that  tbe  work  was 
done  In  a  careless  manner  and  under  defec- 
tive plans ;  that  the  city  knew  at  tbe  time  of 
tbe  grading  tbat  tbe  result  would  be  Injuri- 
ous to  plaintiffs'  property,  and  that  no  provi- 
sion was  made  for  taking  care  of  tbe  expos- 
ed clay  bank  or  to  protect  it  from  the  natu- 
ral effect  of  the  surface  water,  or  In  pro%'ld- 
Ing  neces.sary  drainage  for  such  water,  or  for 
furnishing  lateral  support  to  the  property  ly- 
ing to  tbe  west  of  the  boulevard.  As  before 
stated,  there  Is  no  question  of  tbe  sufficiency 
of  the  evidence  as  to  the  character  or  extent 
of  the  Injury  suffered  by  appellants;  the  only 
question  here  involved  being  whether  or  not 
the  case  falls  within  what  is  known  as  the 
original  grade  doctrine.  In  support  of  the 
allegation  of  negligence  appellants'  testimony 
was  to  the  effect  that  the  stability  of  a  clay 
bank  such  as  was  left  exposed  in  the  cut  de- 
pends upon  the  amount  of  the  water  to  which 
the  bank  Is  exposed;  that  tbe  nature  of  tbe 
clay  soil  In  tbat  region  is  such  tbat  it  absorbs 
water  very  readily,  and  that  the  effect  of 
such  absorption  or  of  permitting  surface  wa- 
ter to  come  in  contact  with  the  clay  bank  is 
to  immediately  start  disintegration  causing  a 
sliding  of  the  exposed  bank ;  tbat  in  turn  the 
new  bank  becomes  saturated  and  a  like  effect 
occurs  until,  as  the  engineer  testifying  for 
appellants  puts  it,  "you  reach  another  line  or 
suitable  equilibrium."  As  further  explana- 
tory of  the  situation  we  quote  from  tbe  testi- 
mony of  tbe  engineer: 

"When  that  cut  was  made  in  the  clay,  the 
bank  of  clay  was  exposed  and  that  immediately 
started  the  traveling  action,  because  the  clay 
on  the  Burface  that  was  exposed,  when  the  sun 
hit  It,  cracked/'jost  aa  you  haw  seen  cracks 


in  day  in  many  places.  The  next  ralnv  season 
came  along  and  these  cracks  filled  with  water, 
and  those  little  masses  of  clay  sprawled  off 
until  thev  fell  at  the  foot  of  the  slope,  and  as 
the  next  layer  would  brealc,  it  would  go  through 
the  same  process,  until  it  has  worked  back  up 
to  and  beyond  Lochore'a  property  at  the  pres- 
ent time.  •  *  *  If  yon  can  conceive  of  a  tier 
of  blocks  standing  one  after  the  other,  each 
one  supported  by  the  block  below,  if  you  take 
out  the  blodc  below,  that  would  permit  the  next 
one  to  fall,  and  when  that  fell,  it  would  permit 
the  next  and  so  on  until  you  reached  the  top 
of  the  slope ;  •  •  •  as  the  support  from  the 
clay  is  undermined  and  allowed  to  flow  out,  that 
brings  down  the  next  mass  above  it  on  the  up- 
hill side."  * 

Tlie  lower  covtt  In  making  tbe  ruling  com- 
plained of  was  of  tbe  opinion  tbat  when  it 
appeared  that  this  was  an  original  grade  tbe 
case  was  controlled  by  Scbuss  v.  Cbebalis,  82 
Wash.  595,  144  Pac.  016,  and  Best  v.  Obeba- 
Us,  82  Wash.  801,  144  Pac.  918,  and  other 
like  cases  therein  dted  in  which  we  bav«^ 
held  that  a  city  Is  not  liable  to  abutting  prop- 
erty owners  for  tbe  removal  of  lateral  sup- 
port in  making  an  original  grade  of  a  dedi- 
cated street  where  the  grading  is  done  whol- 
ly within  the  limits  of  the  street  This  rule 
has  become  the  settled  law  of  tbis  state. 
Without  referring  to  tbe  cases  It  may  be  said 
the  reason  for  tbe  rule  is  found  in  variant 
expressions  of  the  controlling  principle  that 
the  right  to  make  an  original  grade  is  Im- 
plied in  the  grant  of  dedication,  and  tbat  the 
abutting  property  owner  holds  subject  to 
tbis  right  whenever  tbe  dty  may  see  fit  to  ex- 
ercise it.  In  so  far  as  our  eases  bold  to  this 
rule  it  will  be  noted  tbat  in  each  case  dam- 
ages were  sought  because  of  tbe  removal  of 
lateral  support  or  the  doing  of  some  other 
act  wholly  within  the  limits  of  the  street 
without  evidence  of  negligence  In  the  prose- 
cution of  tbe  work.  This  appears  In  all  tbe 
cases  from  the  first  announcement  of  the  rule 
in  Fletcher  v.  Seattle,  43  Wash.  627,  86  Pac. 
1046,  88  Pac.  843,  down  to  tbe  Scbuss  and 
Best  Cases.  In  tbe  two  last  cases  notwith- 
standing allegations  in  the  complaint  to  the 
contrary  it  was  expressly  found  tbat  there 
was  no  evidence  of  any  negligent  act  on  the 
part  of  tbe  dty.  Stated  otherwise,  we  have 
held  tbat  in  such  cases  the  dty  was  perform- 
ing a  legal  act  in  a  proper  manner,  and  that 
damages  flowing  from  sudi  act  would  fall 
within  the  rule  of  damnum  absque  Injuria. 
Tbis  case  presents  a  different  phase.  Tbe 
complaint  alleged,  and  we  have  quoted  suffi- 
cient of  tbe  testimony  to  indicate  tbat  there 
was  proof,  from  which  the  Jury  might  find 
tbat  the  dty  was  negligent  in  leaving  tbis 
clay  bank  exposed  and  unprotected,  knowing 
or  being  charged  with  knowledge  of  tbe  nat- 
ural result  of  the  di^ntegratlon  of  the  bank 
and  the  consequent  sliding  of  tbe  soil  behind 
it  and  to  which  It  acted  as  a  support  Save 
for  the  original  grade  feature  this  case  is  an- 
alogous to  Johanson  v.  iSeattle,  80  Wash.  627, 
141  Pac.  1032,  where  like  injury  occurred 
from  like  cause,  save  tbat  In  the  Johanson 
Oaae  Hollowing  FarnanSIs  V.  OreanVortbem 
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Ry.  Co.,  41  Wash.  486,  84  Pac.  18,  5  L.  R.  A. 
(N.  S.)  1086,  111  Am.  St.  Rep.  1027,  we  held 
that  If  the  damage  was  the  proximate  result 
of  the  regrade  it  was  immaterial  whether  or 
not  It  was  the  result  of  negligence  in  the  do- 
ing of  the  work,  but  that  the  liability  was 
founded  upon  the  constitutional  inhibition 
against  damaging  private  property  for  pubUc 
use  without  Just  compensation.  The  lateral 
support  rule  announced  in  these  two  cases  as 
not  dependent  upon  negligence,  but  as  found- 
ed upon  the  constitutional  provision  requir- 
,ing  compensation  for  private  property  dam- 
aged by  public  use,  was  first  announced  in 
Parke  v.  Seattle,  5  Wash.  1,  31  Pac.  310,  32 
Pac.  82,  20  L.  R.  A.  68,  34  Am.  St  Rep.  839, 
where  prior  to  the  adoption  of  the  Constitu- 
tion was  held  that  a  munl<dpality  was  lia- 
ble for  negligence  In  depriving  an  abutting 
owner  of  his  lateral  support  in  regradlng  its 
streets.  This  case  was  followed  by  Brown  v. 
Seattle,  5  Wash.  36,  31  Pac.  313,  32  Pac.  214, 
18  L.  R.  A.  161,  where  it  was  held  that  the 
dedication  of  a  street  to  public  use  does  no^ 
authorise  a  municipality  to  raise  or  lower 
the  surface  of  a  street  to  any  extent  it  may 
deem  proper  without  ifnder  the  constitutional 
provision  subjecting  Itself  to  damages  for  in- 
Jury  to  an  abutting  owner.  Next  came  Smltlv 
V.  Seattle,  18  Wash.  484,  61  Paa  1067,  63  Am. 
St.  Rep.  910,  where  a  right  of  action  was  rec- 
ognized in  a  property  owner  whose  lot  was 
from  130  to  175  feet  distant  from  the  street 
to  recover  damages  for  the  negligent  remov- 
al of  bis  lateral  support  in  regradlng  a  street 
Another  late  case  is  Jorgnson  v.  Seattle,  80 
Wash.  126,  141  Pac.  334,  where  It  was  sought 
to  recover  damages  caused  by  the  sliding  of 
the  soil  of  the  lots  upon  one  street  growing 
out  of  the  regradlng  of  another.  The  action 
was  defeated  because  of  the  failure  of  the 
property  owner  to  show  any  damages  sus- 
tained within  30  days  prior  to  the  filing  of 
his  claim  and  up  to  the  date  of  trial.  In 
speaking  of  the  constitutional  inhibition 
against  the  taking  of  private  property  for 
public  use  without  Just  compensation,  it  was 
said: 

"The  above-mentioned  provision  of  the  Con- 
stitution was  never  intended  to  apply  to  conse- 
(|ueatial  or  resultant  damages  not  anticipated 
ID,  nor  a  part  of,  the  plan  of  a  public  work.  It 
was  never  intended  to  apply  to  damages  result- 
ing to  private  property  from  the  negligent  or 
wrongful  use  of  public  property.  As  to  such 
damages,  tortious  in  their  very  inception,  the 
injured  person  is  remitted  to  his  remedy  on  the 
case,  as  in  other  cases  of  tortious  taking  or  in- 
iury.  For  example:  Suppose,  in  the  prosecu- 
tion of  an  improvement,  die  city  unnecessarily 
and  negligently  temporarily  obstructs  the  in- 
gress, or  egress,  or  the  access  of  light  and  air 
to  private  property  neither  taken  nor  in  any 
manner  require<l  in  the  prosecution  of  the  work. 
It  is  obvious  that  this  would  be  an  invasion  of 
a  property  right,  but  not  a  taking  or  damaging 
within  the  meaning  of  the  constitutional  limita- 
tion upon  the  power  of  eminent  domain.  It 
would  be  a  tort,  pure  and  simple,  for  wt^ch 
an  action  for  damages  would  lie  indetiendently 
of  the  constitutional  limitation.  Again,  suppose 
the  city,  in  improving  a  street  or  a  city  park, 
set  off  a  blast  which  cost  stones  upon  private 


proi»erty.  Uttering  the  lawn  or  injuring  the  build- 
ings. This  would  be  also  a  simple  tort,  and 
nothing  else,  for  whidi  an  action  would  lie  and 
be  protected  by  the  due  process  dause  of  the 
Constitution,  even  were  section  16  of  article 
1  eliminated  from  that  instrument  Of  course, 
in  the  broad  sense,  the  Constitution,  hy_  the  due 
process  clause,  protects  every  property  right  from 
tortious  invasion,' but  that  clause  must  not  be 
confounded  with  the  clause  above  mentioned, 
which  is  intended  only  as  a  limitation  upon  the 
otherwise  unlimited  sovereign  power  of  eminent 
domain,  not  as  extending  an  additional  guar- 
anty as  against  negligence  or  tortious  wrongs  or 
ordinary  breaches  of  contract  by  municipal  cor- 
porations." 

It  may  be  said  that  much  of  the  above  is 
dicta.  It  is  quoted,  however,  as  illustrative 
of  the  doctrine  that  a  city  Is  liable  for  Its 
negligence  or  tort  in  prosecuting  public  work, 
and  that  it  cannot  protect  itself  from  negli- 
gence by  a  plea  that  the  damages  were  caus- 
ed In  the  exercise  of  its  sovereign  capacity. 
In  Wood  V.  Tacoma,  66  Wash.  266,  119  Pac 
869,  one  of  the  cases  holding  to  the  rule  of 
nonliability  in  original  grades,  there  was  a 
charge  of  negligence  In  the  collection  of  sur- 
face water  upon  the  abutting  lots.  This 
claim  is  disposed  of  by  holding  that  the  city 
Is  not  liable  in  damages  for  injuries  to  pri- 
vate property  by  the  collection  of  surface  wa- 
ter, as  it  Is  an  inqury  resulting  from  the 
proper  exercise  of  a  legal  power.  In  consid- 
ering this  question  of  negligence,  however.  It 
was  said: 

"There  remains  to  be  considered  the  qnestion 
of  negligence.  It  must  be  conceded  that  a  mu- 
nicipal corporation,  like  an  individual,  is  lia- 
ble for  injuries  resulting  from  the  negligent  ex- 
ercise of  legitimate  powers." 

The  opinion  then  proceeds  to  state  that 
there  was  no  evidence  that  the  city  In  that 
-case  did  not  furnish  adequate  drainage  for 
the  district  or  evidence  tending  to  show  there 
was  any  lmpr(^)er  or  negligent  construction. 
The  case  of  Hinckley  v.  Seattle,  74  Wash. 
101,  132  Pac  855,  presents  somewhat  appo- 
site principles  as  to  the  determinative,  rule, 
though  the  case  differs  from  the  Johanscm 
Case  and  the  case  at  bar  in  that  an  Injury 
was  caused  to  a  property  owner  a  block  down 
the  hillside  by  the  sliding  of  the  earth  upon 
his  lot  due  to  the  sinking  of  the  street  above 
pushing  the  lot  abutting  upon  the  street  down 
upon  his  property.  In  the  Jorguson,  Johan- 
son,  and  Hinckley  Cases  the  damages  grew 
out  of  the  regradlng  of  the  streets,  but  in 
nope  of  these  cases  Is  It  held  that  this  fact 
In  any  wise  determines  or  controls  the  right 
of  action.  In  the  Schuss  Case,  the  Jorguson 
and  Johanson  Cases  are  referred  to  as  re- 
grade  cases,  but  it  was  not  Intended,  we  take 
it  by  this  observation  to  mean 'that  no  ele- 
ment of  damages  recoverable  In  a  regrade 
case  would  be  recoverable  In  an  original 
grade  case.  The  intent  of  such  observation 
la  made  clear  in  the  succeeding  sentence, 
where  It  was  said: 

"There  being  no  evidence  of  an  encroachment 
upon  the  respondent's  property  or  of  negligence 
in  the  prosecution  of  the  work,  the  city  is  im- 
mune from  liability" 
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—thus  leaving  undetermided  whether  or  not 
a  dty  would  be  exempt  from  Uabtllty  in  an 
original  grade  case  where  there  was  evidence 
of  an  encroachment  or  of  negligence  in  the 
doing  of  the  work.  Summing  np  these  and  va- 
rious other  cases  from  our  own  state  it  is  ap- 
parent that  this  court  has  sought  to  dlstln- 
gnisb  between  cases  where  the  invasion  of  a 
property  right  was  a  taking  or  damaging 
within  the  meaning  of  the  constitutional 
limitation  upon  the  power  of  eminent  domain, 
irrespective  of  negligence,  and  cases  of  In- 
Jury  to  private  property  in  the  wrongful  use 
ct  negligent  improvement  of  public  property. 
In  the  one  case  the  remedy  arises  out  of  the 
constitutional  limitation;  in  the  other  it 
exists  irrespective  of  that  limitation.  Dillon 
in  his  (Municipal  Corporations,  vol.  2,  §  987, 
in  his  opening  statement  of  the  rule  of  non- 
liability for  consequential  damages  when  a 
mimiclpallty  in  grading  its  streets  is  acting 
within  its  power  and  jurisdiction,  confines 
the  rule  to  cases  where  there  has  been  "no 
want  of  reasonable  care  or  want  of  reason- 
able skill  in  the  exercise  of  the  power." 
Cooley,  J.,  In  Pontiac  v.  Carter,- 32  Mich.  164, 
in  holding  that  a  city  was  not  liable  to  abut- 
ting property  owners  for  damages  in  grading 
streets  Irrespective  of  whether  damages  are 
consequential  to  an  original  or  regrade  con- 
cludes his  opinion  by  asserting  that  while  the 
dty  is  exempt  from  all  damages  resulting 
from  the  doing  in  a  proper  manner  of  that 
which  it  has  a  right  to  do,  it  is  not  exempt 
from  damages  caused  by  negligence  or  tres- 
pass. In  the  note  to  Hickman  v.  City  of 
Kansas,  23  L.  R.  A.  658,  the  annotator  in 
citing  the  rule  that  damages  arising  from  the 
first  grade  or  improvement  of  city  streets 
are  not  recoverable  by  abutting  owners  says 
such  rule  only  applies  in  the  absence  of  negli- 
gence, citing,  among  other  cases  which  sus- 
tain the  exception,  Wallace  v.  Muscatine,  4 
G.  Greene  (Iowa)  S7S,  61  Am.  D«c  181; 
Gardner  v.  Scranton,  11  Pa.  Co.  Ot  R.  674 ; 
Broadwell  v.  Kansas,  75  Mo.  213,  42  Am. 
Rep.  406;  Bills  v.  Iowa  City,  29  Iowa,  229. 
See,  also.  Stein  v.  La  Fayette,  6  Ind.  App. 
414,  33  N.  B.  912 ;  Kemp  v.  Des  Moines,  125 
Iowa,  640,  101  N.  W.  474;  Damkoehler  v. 
Milwaukee,  124  Wis.  144,  101  N.  W.  706. 

Our  conclusion  is  that  a  city  is  liable  in 
the  original  construction  and  grading  of  its 
streets  where  there  is  sufficient  proof  that 
injury  is  suffered  from  any  negligent  act  of 
the  dty  in  the  performance  of  the  work. 

The  judgment  is  reversed,  and  the  cause 
remanded  'for  new  trial. 

HOLCOMB,  JCOUNT,  FULLERTON,  PAR- 
KER, and  WEBSTER,  JJ.,  concur. 

CHADWICK,  J.  (concurring).  1  concur  in 
the  result,  but  I  believe  the  cases  discussed 
by  the  court  have  no  application  to  the  facts 
of  this  case  as  revealed  by  the  testimony. 
With  the  exception  of  the  Hinckley   Case 


they  are  cases  where  damages  had  resnlted 
to  abutting  lots.  The  appellants  in  this  case 
do  not  come  within  the  law  defining  the 
rights  of  an  abutting  owner,  nor  is  the  city 
privileged  to  claim  ttie  boieflt  of  establishing 
an  original  grade.  The  rl^xts  and  liabilities 
of  appellants  as  "abutting  owners"  and  of 
tlie  dty  were  all  absorbed  in  the  grading 
and  improvement  of  Arrowsmith  avoiue,  the 
street  abutting  their  property. 

The  damages  in  this  case  are  recoverable 
under  the  general  rules  of  law  just  as  appel- 
lants would  have  been  entitled  to  recover  if 
the  dty  bad  operated  a  quarry  800  feet  away 
and  had  negligently  blasted  debris  upon 
their  prcfierty.  The  grading  which  ultimate- 
ly resulted  in  damage  to  appellants'  property 
was  done  on  a  street  3(X)  feet  away.  By 
gradual  waste  and  recession,  or  "traveling" 
as  suggested  by  one  witness,  the  slide  finally 
invaded  and  undermined  appellants'  lots. 
The  testimony  shows  that  the  character  ot 
the  property  was  such  that  the  dty  knew,  or 
ought  to  have  known,  that  its  plan  was  de- 
fective in  that  it  did  not  provide  any  method 
or  means  of  counteracting  the  natural  gravi- 
tation of  the  peculiar  clay  strata  through 
wttich  the  cut  was  made.  It  is  for  tlils  rea- 
son, and  not  because  appellants  are  to  be 
treated  as  abutting  owners  who  have  suf- 
fered from  the  negligent  construction  of  the 
street,  that  I  concur  in  the  jadgmoit  of  the 
court. 

MAIN,  J.  (dissenting).  I  am  unable  to  dis- 
tinguish tills  case  from  the  case  of  Schuss  v. 
Chehalis,  82  Wash.  595,  144  Pac.  016,  and  the 
earlier  holdtogs  of  this  court  there  dted  and 
reviewed.  In  the  Schuss  Case  damages  were 
sought  against  the  dty  for  the  original  grade 
of  a  street  by  which  the  lateral  support  from 
the  plaintiff's  lots  was  removed.  As  the  opin- 
ion states: 

"The  formation  of  the  lota  is  8oap8t(»ie  or 
shale  rode,  overlaid  with  gumbo  and  black 
8oa» 

•In  grading  the  street,  the  dty  made  a  ver- 
tical cut  of  about  6%  feet  at  or  near  the  line 
of  the  plaintiff's  lots,  but  wholly  within  the 
limits  of  the  street  There  was  no  evidence 
that  the  dty  encroached  upon  plaintUTs  prop- 
erty or  that  it  was  negligent  In  carrying  oo 
the  work,  "other  than  the  admitted  fact  that 
it  removed  the  lateral  support  in  the  manner 
stated."    It  was  there  held  that: 

"There  being  no  evidence  of  an  encroachment 
upon  the  respondent's  (plaintiff's)  property  or 
of  negligence  in  the  prosecution  of  the  work,  the 
dty  is  immune  from  liability." 

In  the  present  case: 

"The  soil  stratification  along  Rainier  boule- 
vard at  the  point  ot  the  cut  is  blue  clay  over- 
laid by  a  foot  or  two  of  vegetable  mould." 

The  cut  there  referred  to  was  made  wholly 
within  the  limits  of  the  street,  as  in  the 
Schuss  Case,  and  there  is  no  evidence  of  neg- 
ligence in  the  prosecution  of  the  work  by  the 
dty.    The  majority  opinion,  if  I  imderstand 
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It  correctly,  attempts  to  make  negligrace  of 
the  prosecution  of  the  work  in  the  original 
grade  of  a  street  and  the  removal  of  lateral 
support  dependent  upon  the  character  of  the 
soil  of  the  adjacent  property.  In  other 
words,  if  the  soil  is  of  such  character  that, 
when  the  cut  Is  exposed  to  the  elements,  it  is 
reasonably  probable  that  a  slide  will  occur, 
then  the  dty  is  negligent  in  the  prosecution 
of  the  work.  On  the  other  hand,  if  the  soil 
of  the  adjacrait  pr<^)erty  is  not  such  that 
there  is  a  reasonable  probability  that  it  will 
slide  when  the  cut  is  exposed  to  the  elements, 
then  there  is  not  negligence  in  the  prosecution 
of  the  work.  This  distinction  is  not  recog- 
nized In  the  Schuss  Case,  which,  it  seems  to 
me,  Is  parallel  upon  the  facts,  nor  in  any  of 
the  earlier  holdings.  If  the  Schuss  Case  and 
the  cases  upon  which  it  is  based  do  not  cor- 
rectly state  the  law,  they  should  be  modified 
or  overruled.  To  make  a  distinction  where 
no  substantial  distinction  exists  tends  to 
make  the  law  confusing  and  uncertain. 
For  the  reasons  stated,  I  dissent 

ELUS,  C.  J.,  concurs  in  the  view  expressed 
by  Judge  KAIM. 


ALLBIN  et  ui  V.  CITY  OF  SEATTLE. 
(No.  13964.) 

(Supreme  Court  of  Washington.     Sept.  U, 
1917.) 

1.  MVNICIPAI.       COBPOBATIOKS      «=>394(6)    — 

Street  OSiiDiNO— DAiiAaEs— Latebai,  Sup- 
port. 
A  city  is  liable  to  persons  owning  property 
abutting  up<Ki  the  original  grade  for  damage  to 
their  land  resulting  from  the  negligence  of  the 
city  in  making  the  grade,  thereby  removing  lat- 
eral support. 

2.  MUNICIPAI.  COBPOBATIONS  iS=»404(3)— PuB- 
XiC  IKPROVKMEKTS— DAHAOR  CLAIMB — SUF- 
FICIERCT. 

A  (barter  required  claims  for  damages 
against  the  city  to  accurately  locate  and  describe 
the  defect  and  the  injury,  and  give  the  residence 
for  one  year  last  past  of  claimant  and  the  items 
of  damages  claimed,  and  be  sworn  to.  The  first 
recital  in  the  claims  alleged  injuries  by  negli- 
gent grading  and  removal  of  lateral  support 
with  a  statement  of  the  amount  of  damages; 
then  followed  an  afBdavit  of  the  residence  of 
claimant,  the  grading  of  the  street  and  removal 
of  lateral  support.  Beld.  that  the  claim  was 
sufficient ;  the  recitals  before  the  affidavit  U6ing 
a  part  thereof. 
S.  DiSMissAi,  Airn  NONsnrr  «=>43^— REuxr 

Against  Voluntabt  NoKSurp— Discbexion 

OF  Court. 
Where  counsel  following  the  advice  of  the 
court  moved  for  voluntary  nonsuit,  and  the 
court  ordered  him  to  prepare  a  motion  to  he 
O.  K.'d  by  opposing  counsel  and  then  signed  by 
the  court,  but  before  this  was  done  counsel  mov- 
ed to  withdraw  the  motion  for  voluntary  nonsuit 
and  reinstate  the  case,  it  was  within  the  power 
of  the  court  to  allow  such  motion,  in  view  of 
Rem.  Code  1916,  |  303,  empowering  the  trial 
court  to  relieve  a  party  from  a  judgment  or  order 
through  mistake,  uadvertence,  or  excusable  neg- 
lect 

En  banc.     Appeal   from   Superior  Court, 
King  County. 


Action  by  John  Allbin  and  wife  against  tlie 
City  of  Seattle.  Judgment  for  defendant, 
and  plaintUIs  appeal,  and  the  dty  prosecutes 
a  cross-appeal.  Reversed  on  the  main  ap- 
peal, and  affirmed  on  the  cross-appeal. 

T.  J.  Casey  and  Preston  &  Thorgrimson, 
both  of  Seattle,  for  appellants.  Hugh  M. 
Caldwell  and  Patrick  M.  Tammany,  both  of 

Seattle,  for  respondent. 

MORRIS,  J.  [1]  This  case  npon  its  merits 
presents  a  like  question  to  that  just  decided 
in  Lochore  t.  Seattle,  167  Pac.  918,  that  a 
city  is  liable  for  Injury  to  prc^wrty  from 
negligence  tn  the  original  grading  of  streets. 
The  only  difference  between  the  two  cases 
lies  in  the  situation  of  the  property.  In  the 
Lochore  Case  the  property  was  located  one 
block  from  the  graded  street  In  tliis  cas» 
the  property  abuts  npon  the  street,  a  differ- 
ence which  under  the  reasoning  of  the  Loch- 
ore Case  is  immaterial.  Upon  the  merits  the 
judgment  must  be  reversed. 

Two  questions  of  procedure  are  presented 
which  demand  our  attention.  The  first  arises 
upon  the  dty's  objections  to  the  sufflciency 
of  the  claim  presented  by  appellant  The  city 
charter  In  referring  to  daims  against  the 
dty  for  damages  provides  that: 

"All  such  claims  for  damages  must  accurately 
locate  and  describe  the  defect  that  caused  the 
Injury,  accurately  describe  the  injury,  give  the 
residence  for  one  year  last  past  of  claimant  con- 
tain the  items  of  damages  claimed,  and  be  sworn 
to  by  the  claimant" 

[2]  Appellants  filed  their  first  claim  with 
the  dty  on  March  13,  1914.  The  first  redtal 
in  this  claim  is  a  statement  somewhat  in 
tlie  nature  of  an  acooimt  against  the  dty  for 
damages  to  the  property  "by  reason  of  Im- 
pr<^per  and  negligent  grading  of  said  Thir- 
teenth Avenue  West  in  front  of  said  lots  or 
pieces  of  property  and  encroachment  upon 
said  property  and  removal  of  lateral  support 
thereto  $1,200."  Then  follows  an  affidavit 
showing  the  residence  and  post  office  addi^ss 
of  the  daimants  for  a  year  last  past,  the 
grading  of  the  street  and  excavatloo  in  front 
of  the  lots,  leaving  the  property  unsupported 
and  in  danger  of  falling  into  the  excavation, 
with  a  statement  that  for  the  last  30  days  the 
property  has  been  sliding  into  the  street,  and 
that  the  injury  is  a  continuing  one.  On  Feb- 
ruary 25,  1915,  the  second  claim  was  filed, 
which  does  not  diHer  materially  from  the 
first  other  than  the  redtal  of  additional  In- 
Jurj-.  On  Mardi  16,  1916,  a  third  daim  sim- 
ilar to  the  other  two  was  filed.  The  dty's 
attack  upon  the  suffldency  of  these  claims 
was  sustained  by  the  lower  court  it  being  of 
the  opinion  that  only  the  redtals  included 
within  the  affidavit  could  be  considered  In 
determining  the  sufflciency  of  the  daim ;  that 
the  redtals  preceding  the  veaue  of  the  affi- 
davit were  no  part  of  the  claim  and  could 
not  be  considered  in  determining  its  suffl- 
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ci«ncy,  and  tbat  Inaamndi  as  the  only  charge 
of  negligence  was  Inclnded  In  what  preceded 
the  venae,  It  was  not  sworn  to  within  the 
-meaning  ot  the  charter  and  hence  conld  not 
be  considered.  In  so  ruling  we  thinli  the 
lower  court  was  In  error.  The  requirement 
of  the  charter  Is  that  the  claim  most  de- 
«cril>e  and  locate  the  defect  causing  the  in- 
jury, contain  the  items  of  damage,  eta,  and 
■be  sworn  to  by  the  claimant.  That  which 
.preceded  the  venae  of  the  affidavit  was  as 
jnuch  a  part  of  the  claim  as  that  which  fol- 
lowed, and  so  long  as  it  was  referred  to  by 
.appropriate  reference  Is  as  much  within  the 
requirement  of  the  charter  as  though  fol- 
lowlag  the  venue.  It  will  not  l>e  necessary  to 
refer  to  our  numerous  decisions  upon  the 
sufficiency  of  datms  under  this  and  like  char- 
ter requirements.  We  have  said  many  times 
that  these  charter  provisions  should  be  lib- 
erally construed  with  the  view  of  meeting 
the  common-sense  purpose  of  their  enactment 
to  appraise  dty  offldals  of  the  nature,  lo- 
cation, and  character  of  injury  in  order  tliat 
the  city  may  investigate  the  claim  for  the 
purpose  of  its  defense.  The  claims  were  suf- 
ficient to  meet  the  charter  requirement 

[3]  The  next  question  arises  out  of  the 
city's  cross-appeal.  Upon  the  trial  Judge 
maJdng  his  ruling  upon  the  insufSciency  of 
the  claims  he  suijgested  to  counsel  for  ap- 
pellant that  the  city's  motion  for  dismissal 
would  be  granted  unless  appellant  would 
move  for  a  voluntary  nonsuit.  Thereupon 
after  some  discussion  as  to  its  effect  counsel 
for  appellant  asked  the  court  for  a  voluntary 
nonsuit,  which  was  granted.  Counsel  for 
the  city  then  said  to  the  court: 

"If  yoar  honor  please,  I  understand  that  Mr. 
Casey  wishes  to  ]oin — and  we  will  prepare  an 
order  granting  the  voluntary  nonsuit  •  •  • 
or,  if  he  cares  to  prepare  the  order  we  would 
nmply  O.  K.  it. 

"The  Court:  The  motim  will  be  shown  to  be 
O.  K.'d  before  it  is  signed." 

On  the  next  day  appellant  filed  a  motion  to 
permit  the  withdrawal  of  the  motion  for  a 
voluntary  nonsuit  and  to  reinstate  the  case. 
This  motion  the  lower  court  granted,  and 
treated  the  case  as  if  it  stood  upon  the  city's 
motion  to  dismiss  the  action.  From  this  or- 
-den  to  vacate  the  dty  appeals.  If  any  Judg- 
ment bad  been  entered  upon  appellant's  mo- 
tion for  voluntary  nonsuit  the  case  would 
present  a  different  question.  It  seems  to 
have  been  considered  by  tx>th  court  and  conn- 
ael  at  the  time  of  the  hearing  of  the  dty's 
motion  that  some  subsequent  action  would 
be  taken  by  the  court  in  the  way  of  signing 
some  formal  order  which  would  bear  the  O. 
K.  of  counseL  This  was  never  done,  and  we 
think  the  lower  court  was  within  Its  discre- 
tion in  permitting  api)ellant  to  withdraw  the 
motion  for  voluntary  nonsuit  before  it  ripen- 
«d  into  judgment  In  asking  for  voluntary 
nonsuit  appellant  followed  the  suggestion  of 


the  court  If  before  Judgment  t^pel^ant  con- 
sidered his  action  ill-advised  he  should  be 
permitted  to  make  his  own  record  upon  which 
to  base  his  future  action  rather  than  follow 
the  advice  of  the  trial  judge  as  to  what 
should  be  done.  Abundant  statutory  author- 
ity is  found  in  section  303,  Rem.  Code,  em- 
powering the  trial  court  to  relieve  a  party 
from  a  judgment  order,  or  other  proceed- 
ing taken  against  him  through  bis  mistake, 
inadvertence,  or  excusable  neglect.  If  this 
statute  were  not  sufficient  there  is  ample  in- 
herent authority  vested  in  trial  courts  to 
relieve  a  party  from  an  embarrassing  sit- 
uation in  which  be  finds  himself  by  accepting 
the  trial  judge  as  assodate  counsel  in  his 
case. 

The  Judgment  is  reversed  upon  the  main 
appeal,  and  affirmed  upon  the  cross-appeal. 

MOUNtr,  HOIiCOMB,  FULI/ERTON, 
PARKER,  and  WEBSTER,  JJ.,  ooncor. 
CHADWICK,  J.,  concurs  in  the  result 


JOHNSON  V.  NORMAN  et  al.     (No.  14159.) 

(Supreme  Court  of  Washington.     Sept  18, 
1917.) 

1.  liAITDLORD  AND  "nSNANT  e=3aOS(l)— LKASE— 

AssiomiEirr. 
The  mere  assignment  of  a  lease  and  the 
acceptance  by  the  lessor  of  rent  from  the  as- 
signee does  not  release  the  original  lessee. 

2.  Landlord  and  Tenant  ®=>231(6)— Ijabii/- 
iTT  OF  Lessee— Evidence. 

In  an  action  for  rent,  evidence  held  insof- 
fident  to  show  that  the  lessees  were  only  nom- 
inal parties,  and  tliat  an  assignment  to  a  cor- 
poration subsequently  formed  relieved  the  les- 
sees from  liabifity  for  payment  of  rent. 
8.  landi.obd  and  tenant  «=»182— lessees' 

Liabujtt  fob  Rent. 
Where  a  lease  for  60  years,  reserved  rent 
wliich  was  to  depend  on  appraisals  every  5 
years,  the  lessees  cannot  escape  liability  because 
the  covenant  for  payment  of  rent  extended  be- 
yond their  life  expectancy;  that  being  purely 
a  matter  of  contract 
4.  Landlord  and  Tenant  4=>198H— Llabii,- 

rrr  fob  Rent— Discharge  of  Liabilitt. 
Where  one  of  the  two  lessees  was  the  moving 
spirit  in  appraisement  of  the  demised  prem- 
ises, the  lease  providing  that  the  rent  should 
depend  on  the  value  of  the  premises  as  apprais- 
ed every  S  years,  and  the  lessor  and  lessees  there- 
after treated  the  lessees  as  the  real  parties  in 
interest  the  lessees  cannot  escape  liability  be- 
cause at  the  time  of  the  appraisement  tiie  lease 
had  been  assigned  to  a  corporation,  or  because 
of  a  contract  entered  into  by  the  lessor  for  the 
sale  to  a  corporation  of  property  included  in 
the  lease;  it  appearing  that  the  lessees  were 
conducting  a  hotel  business  on  the  demised 
premises  through  the  medium  of  a  corporation 
which  they  formed  and  to  which  they  assigned 
the  lease. 

Department  1.  Appeal  from  Superior 
Court  Yaldma  County;  Thomas  E.  Grady, 
Judge. 

Action  by  Bertha  B.  Jolmson  against  W.  8. 
Norman  and  another.  From  a  judgment  for 
plaintUT,  defendants  appeaL    Aitlrmed. 
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Allen,  Winston  &  AUen,  of  Spokane,  and 
Rlgg  &  Venables,  of  North  Yakima,  for  appel- 
IftDts.  H.  J.  Snively,  oC  North  Yakima,  for  re- 
spondent 

MORRIS,  J.  On  May  29, 1907,  respondent, 
the  owner  of  a  hotel  property  at  Yakima, 
leased  the  same  to  appellants  for  a  term  of 
50  years.  Rental  for  the  first  6  years  was 
fixed  in  the  lease,  rental  for  the  remainder 
of  the  term  stated  to  be  determined  by  an 
appraisement  of  the  property  and  the  fixing 
of  the  rental  at  a  sum  which  would  net  6 
per  cent,  on  the  valuation;  such  appraise- 
ment was  to  be  every  5  years.  The  lease  fur- 
ther provided  that  vrithln  the  next  10  years 
the  lessees  might  assign  the  lease  to  any  firm 
or  corporation  in  which  they  held  a  control- 
ling Interest  On  June  1,  1907,  the  Normans 
organized  a  conmration  known  as  the  Yak- 
ima Hotel  Company,  and  assigned  the  lease 
to  it  Arrears  of  rent  being  unpaid,  this  ac- 
tion was  brought  against  the  Normans  and 
against  the  hotel  company.  Judgment  went 
for  the  plaintiff  below,  and  the  Normans  ap- 
pealed. 

[1,2]  The  appeal  Is  based  upon  two 
grounds:  First  it  la  contended  that  It  was 
imderstood  at  the  making  of  the  lease  that 
the  Normans  were  only  nominal  i^arties,  and 
that  the  real  lessee  was  to  be  the  hotel  com- 
pany, subsequently  to  be  organized,  which 
was  to  take  an  assignment  of  the  lease.  The 
record  does  not  support  this  contention.  The 
Normans  were  well  known  and  apparently 
successful  hotel  men,  conducting  a  number  of 
hotels  in  this  state,  and  it  is  apparent  that 
their  reputation  and  ability  as  hotel  men 
were  large  factors  In  the  obtaining  of  the 
lease.  While  Mrs.  Johnson  had  no  objection 
to  the  Normans  conducting  the  hotel  as  in- 
dividuals or  as  a  corporation,  it  is  plain  that 
she  never  consented  to  release  them  from  the 
obligation  to  pay  rent  and,  irrespective  of  the 
name  under  which  the  hotel  was  conducted, 
to  her  the  real  and  responsible  parties  were 
the  Normans.  So  far  as  the  law  is  concern- 
ed, it  Is  admitted  by  appellants  that  the  mere 
assignment  of  the  lease  and  the  acceptance 
of  rent  fr<»n  the  hotel  company  did  not  re- 
lease the  Normans;  they  seek  that  release  on 
what  they  contend  was  the  general  under- 
standing and  agreement  when  the  lease  was 
executed.  Irrespective  of  any  question  as  to 
an  attempt  to  avoid  the  terms  of  the  lease, 
we  find  no  such  understanding  or  agreement 
sustained  by  the  evidence. 

[3]  The  second  contention  grows  out  of  the 
provision  relating  to  the  appraisement  and 
readjustment  of  the  rent  every  5  years  and 
a  contract  entered  into  in  December,  1910, 
providing  for  the  sale  by  Mrs.  Johnson  to  the 
hotel  company  of  a  portion  of  the  property 
Included  in  the  lease,  whereby  it  Is  said  the 
Normans  were  released  by  operation  of  law. 
In  support  of  the  first  of  these  contentions  it 
is  said  the  terra  of  the  lease  extended  at 


least  80  years  beyond  the  lUe  expectancy  at 
Mther  of  the  Nomans,  and  that  for  this  rea- 
son it  is  apparent  that  the  appraisement  and 
readjustment  of  the  rent  must  be  had  by  oth- 
er parties.  We  do  not  think  it  is  the  law 
that  a  party  can  avoid  the  obligations  at  a 
lease  because  It  is  extended  beyond  the  pe- 
riod of  his  life  expectancy.  The  law  cannot 
and  does  not  attempt  to  fix  a  time  within 
which  covenants  to  pay  rent  must  mature; 
the  time  in  which  a  contract  is  to  be  wholly 
performed  is  purely  and  wholly  a  matter  at 
contract  resting  within  the  discretion  of  the 
contracting  parties. 

[4]  There  is  nothing  in  the  appraisement 
which  took  place  in  June,  1912,  under  which 
the  Normans  can  escape  liability.  While  one 
of  them  was  in  Europe  at  that  time,  it  Is 
plain  that,  notwithstanding  the  assignment 
of  the  lease  to  the  hotel  company,  the  other 
Norman  was  the  moving  spirit  in  this  ap- 
praisement on  the  part  of  the  lessees,  not 
acting  for  the  hotel  company,  but  as  one  of 
the  original  lessees  in  their  own  behaU.  So 
with  the  contract  of  sale  of  December,  1910. 
While  the  purchaser  named  was  the  hotel 
company,  the  real  iwrties  in  interest  were 
undoubtedly  the  Normans.  After  default  In 
this  contract  numerous  attempts  were  made 
on  behalf  of  respondent  to  Induce  the  Nor- 
mans— ^not  the  hotel  comiMiny — to  fulfill  their 
contract  resulting  in  an  undenstandlng 
whereby  the  Normans  consented  io  a  forfei- 
ture of  their  contract  not  as  officers  of  the 
hotel  company,  but  as  the  moving  spirits  and 
real  parties  in  interest  in  the  lease.  It  is  too 
clear  for  argument  that  the  YaUma  Hotel 
Company  was  but  the  name  under  which  the 
Normans  were  conducting  the  Yakima  Hotel, 
and  that  In  their  dealings  with  reqwndent 
they  acted  under  the  assumption  that  not- 
withstanding the  assignment  of  the  lease, 
they  were  still  in  control  of  the  property  and 
were  the  ones — and  the  only  ones — vrtth 
whom  to  contract  regarding  the  terms  of  .the 
lease  or  any  disposition  of  the  property  there- 
under. 

Judgment  affirmed. 

EliLIS,  O.  J.,  and  CHADWIOK,  MOUNT, 
and  MAIN,  JJ.,  concur. 


In  re  PATTERSON  et  aL    (No.  13959.) 

(Supreme  Court  of  Washington.    Sept  19, 
1917.) 

1.  Apfxai.  and  Ebbob  «s»568— Statemkrt  of 
Facts— Notice  or  Filinq— Waivbb. 
Under  Rem.  Code  1916,  }  S89,  providing 
that  a  copy  of  a  proposed  statement  of  facts 
shall  be  served  on  the  adverse  party  and  writ- 
ten notice  of  filing  thereof  on  any  other  party 
who  has  appeared,  the  failure,  on  an  appeu 
from  a  judgment  confirming  an  asaesBment  for 
a  local  Improvement,  to  give  written  notice  of 
the  filing  of  the  statement  of  facts  to  the  sure- 
ties on  the  bonds  on  the  appeal  to  the  superior 
court  from  the  assessment  was  not  juriadiction- 
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•1,  and  tke  requirement  sna  rabject  to  waiver 

b;  auch  sureties. 

2.  Appeal   and    Emob   <S=»533(1),   655(1)   — 

Recobd— Opinion— Sthkino  Otjt. 
An  opinion  of  the  trial  court,  statinK  ita 
▼iewa,  but  not  purporting  to  be  a  finding  of 
facts,  is  no  part  of  the  transcript  on  appeal, 
and  will  be  stricken  on  motion. 
S.  Appeal    and    Ebbob    «=>757(1)— Bbiefb— 

CoNTBNTS— Opinion  or  Lawsb  Coubt. 
While  the  opinion  of  the  lower  court  is  no 
part  of  the  record  there  is  no  valid  objection  to 
Its  incorporation  in  a  party's  brief  by  way  of 
argument. 

4.  Mttnioipal  Cobpokatiohs  •3»511(2)— Pxtb- 
uc  Imfbovxkshtb— Appkal  ixoh  Assiaa- 

MKNT— RECOBD. 

Under  Rem.  Code  1915,  f  78»2-22,  provid- 
ing that  on  an  appeal  from  an  order  confirming 
an  assessment  roll  for  a  local  Improvement,  tho 
appellant  shall  file  a  transcript  conaiating  oi  the 
assessment  roll  and  his  objections  thereto,  to- 
gether with  the  ordinance  confirming  the  as- 
aessmont  roll  and  the  record  ot  the  council  or 
other  legislatiTe  body  with  reference  to  the  as- 
■essment,  a  transcript  was  sufficient  to  give  the 
superior  court  jurisdiction,  though  it  did  not 
contain    the    local   improvement    ordinance. 

5.  MtrwiciPAL  Cobfobationb  «=s>511(i)— Pttb- 
Lio  IMPBOTXKBNTS— Appeal  fxox  Asbibb- 

MENX— SxriFIOIENCT  Or  OBJKCTION& 

Under  Rem.  Code  1915,  {  7892—21,  requir- 
ing that  objections  to  an  assessment  roll  for  a 
local  improvement  shall  state  clearly  the 
grounds  of  objections,  and  that  those  not  made 
as  prescribed  shall  be  conclusively  presumed  to 
have  been  waived,  where  property  owners  were 
awarded  damages  in  excess  of  all  benefits  and 
their  property  was  not  therefoie  subject  to  an 
assessment  except  by  reason  of  an  agreement 
in  the  iietition  for  an  improvement  that  their 
property  might  be  assessed  regardless  ot  dam- 
ages, they  were  entitled  to  show,  on  an  appeal 
from  the  assessment,  that  this  agreement  was 
abro^ted  on  the  trial  of  tho  condemnation  pro- 
ceedings by  a  farther  agreement  that  no  as- 
sessment would  be  made  if  they  would  accept 
Judgments  for  nominal  damages,  though  the  ob- 
jections to  tho  assessment  based  the  invalidity 
of  the  assessment  on  the  record  and  judgment 
in  the  condemnation  proceedings  without  refer- 
ring to  the  abrogation  of  tho  agreement  in  tJie 
improvement  petition. 

6.  Municipal  Cobporations  $=9488,  489(3)— 
Public  Iupbovxmbnts  —  Absessueni  op 
Bbneftts— Estoppel  to  Attack. 

Property  owners  who  sign  a  petition  for  a 
local  improvement,  wherein  they  stipulate  to 
waive  exemption  from  assessment  by  reason  of 
damages,  are  estopped  from  contesting  the  va- 
lidity of  an  assessment  of  their  property. 

7.  MunioiPAi.  OoBPOBAtioNB  ®s>4^&— Public 

IMPBOVEUXHTB— ABaESSKBNT   OF   BaNXTITB- 
AOBEEICCNTB. 

A  Stipulation  in  a  petition  for  a  local  im- 

grovement,  waiving  exemption  from  assessment 
y  reason  of  damages,  may  be  abrogated  by  the 
parties  thereto  by  a  subsequent  agreement. 
&  Municipal  Cobfobationb  *=»442,  514(7)— 
Public   Iupbovementb  —   Absbsbmknt   or 
Benefits— AssESBiOENT  or   Omitted  Pbop- 

SBTT. 

Where  a  petition  for  a  local  improvement 
contained  a  stipulation  waiving  an  exemption 
from  assessment  by  reason  of  damages,  but  on 
the  trial  of  tiie  condemnation  proceedings  the 
city's  representative  concluded  that  the  prop- 
erty owners  were  (sititled  to  damages  in  excess 
of  the  amount  for  which  they  would  be  assess- 
able, and  therefore  agreed  in  open  court  that 
no  asMBsment  would  be  levied  on  their  property 
if  they  would  accept  a  judgment  for  nominu 
damages,  and  a  judgment  was  entered  carrying 


this  agreement  into  effect,  and  the  agreement 
was  subsequently  ratified  by  the  city  council 
by  striking  the  property  of  such  owners  from 
the  assessment  roll  in  which  it  had  beini  inad- 
vertently included,  the  city  was  precluded,  both 
on  the  principle  of  res  judicata  and  on  that  of 
estoppel,  from  subsequently  making  a  supple 
mental  assessment  against  such  property  as 
omitted  property. 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;  J.  T.  Ronald,  Judge. 

Proceedings  on  Bn'ai^>eal  by  W.  M.  Pat- 
terson and  others  from  the  action  of  the  City 
Council  of  the  Caty  of  Seattle  In  confirming 
the  supplementary  assessment  and  reassess- 
ment roll  for  Local  Improvement  District 
No.  1345  for  the  Improvement  of  Third  ave- 
nue and  others  under  Ordinance  No.  36147. 
E'rom  a  Judgment  confirming  the  assessment 
roll,  the  property  owners  appeal.  Reversed, 
with  instructions. 

H.  D.  Moore,  Irvln  E.  De  Boy,  Byers  Se 
Byers,  Baxter  &  Jones,  John  A.  Homer,  Otto 
B.  Rupp,  Hughes,  McMlcken,  Dovell  &  Ram- 
sey, and  Wright,  Kelleher  &  Allen,  all  of 
Seattle,  for  appellants.  Ha{^  M.  Caldwell, 
Walter  F.  Meier,  and  Patrick  M.  Tammany, 
aU  of  Seattle,  for  respondent 

FUIiLEBTON,  J.  In  the  year  1906  the 
city  of  Seattle  formed  local  improvement 
district  No.  1345,  under  Ordinance  No.  13776, 
for  the  purpose  of  cutting  down  what  was 
known  'as  Denny  Hill,  widening  Third, 
Fourth,  and  Fifth  avenues,  and  regrading 
and  improving  certain  of  the  streets  within 
the  district  In  the  petition  of  the  property 
owners  for  this  improvement,  the  signers 
stipulated  "to  pay  their  Just  and  proportion- 
ate share  of  the  cost  of  ImprovLug  each  such 
district  Irrespective  of  any  award  of  dam- 
ages that  may  be  made  in  favor  of  any  in- 
dividual property  owner  in  the  condemna- 
tion proceeding  herein  petitioned  for."  This 
stipulation  was  signed  by  all  these  appel- 
lants or  their  grantors,  with  the  exception 
that  the  grantor  ot  appellant  Bedelshelmer 
struck  out  the  words  "irrespective  of  any 
award  of  damages"  before  signing.  The  trial 
in  the  condemnation  pfoceedings  was  had  in 
1907,  which,  in  so  far  as  these  appellants  are 
concerned,  Involved  the  I^ue  of  damages  and 
benefits  for  the  appropriation  of  12  feet  off 
their  lots  for  widening  the  streets,  and  the 
injury  to  the  remainder  resulting  from  the 
appropriation  and  the  changing  of  the 
grades.  The  lots  of  appellants  were  all  Im- 
proved with  buildings  varying  in  value,  ac- 
cording to  the  dty's  witnesses  at  the  trial, 
from  $4,500  to  $16,000,  whose  removal  was 
necessitated  by  the  proposed  cutting  down 
of  the  hill.  The  Jury  were  instructed  that 
they  should  take  into  consideration  the  dam- 
age and  special  benefits,  and  offset  any  dam- 
ages by  special  benefits  the  property  would 
receive  by  reason  of  the  improvement;  that 
if  they  determined  the  special  benefits  ex.- 
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ceeded  the  damages,  they  should  return  a 
rerdict  ot  no  damage ;  but  If  they  found  that 
the  damages  exceeded  the  special  benefits, 
they  should  find  a  verdict  of  the  amount  of 
the  damages,  excluding,  however,  everything 
over  $1,  because  there  had  been  a  waiver  by 
the  appellants  in  open  court  of  all  damage 
over  special  benefits  above  |1.  The  Jury  re- 
turned a  verdict  in  favor  of  appellants, 
awarding  various  sums  for  taking  portions 
of  their  lots  for  street  purposes,  and  a  ver- 
dict of  $1  asi  damages  to  the  remainder  of 
the  lots  and  $1  damages  by  reason  of  the 
changing  of  the  grades  and  the  regrading  of 
the  streets.  This  consent  of  the  appellants 
to  the  verdict  In  their  favor  of  nominal  dam- 
ages only  was  because  of  an  agreement  with 
the  legal  representative  of  the  city,  to  the 
effect  that  they  should  not  be  subjected  to  an 
assessment  for  the  cost  of  the  improvement 
If  they  would  not  contest  their  right  to  dam- 
ages for  the  loss  of  their  buildings.  Under 
the  law  they  would  not  have  been  liable  to 
an  assessment  if  they  had  obtained  Judg- 
ments for  damages,  were  it  not  for  the  waiv- 
er of  such  exemption  in  their  petitions,  and 
the  object  of  this  agreement  in  cq;>en  court 
was  to  accomplish  the  abrogation  of  that 
waiver  of  exemption.  Judgment  on  the  fore- 
going verdict  was  rendered  in  March,  1907, 
and  no  appeal  was  taken  therefrom. 

Later,  under  Ordinance  Xo.  14993,  an  as- 
sessment roll  for  the  cost  of  this  improve- 
ment was  made  up  by  the  city,  In  which  was 
included  the  lots  of  these  appellants.  On  be- 
ing informed  by  the  corporation  counsel  that 
he  bad  agreed  in  court  that  no  assessment 
would  be  levied  against  the  property  of  ap- 
pellants if  they  would  agree  to  accept  a  ver- 
dict and  Judgment  for  nominal  damages  for 
the  injuries  to  their  holdings,  the  city  struck 
the  property  of  appellants  from  the  roll  as 
originally  made  up.  The  assessment  as  thus 
reduced  failed  to  realize  sufficient  to  cover 
the  cost  of  the  improvement,  and  in  the  year 
1915  the  dty,  under  the  sanction  of  Rem. 
Code,  S  7892—37,  sought  to  Impose  a  reas- 
sessment on  appellants'  property  as  having 
been  omitted  from  the  original  assessment 
by  Inadvertence  or  mistake.  This  statute 
was  passed  in  the  year  1911,  two  years  sub- 
sequent to  the  making  of  the  original  assess- 
ment. The  supplemental  assessment,  made 
pursuant  to  Ordinance  No.  35383,  was  con- 
firmed by  the  dty  council  over  the  objections 
of  these  appellants,  who  appealed  to  the  su- 
perior court.  The  appeals  were  filed  as 
seven  separate  causes  of  action,  but  were 
consolidated  for  the  purposes  of  triaL  Aft- 
er a  trial  In  which  evidence  on  the  merits 
was  introduced,  the  superior  court  gave  Judg-  \ 
ment  confirming  the  assessment  roll,  based, 
as  indicated  by  the  memorandum  decision  of 
the  Judge,  upon  the  ground  that  the  excep- 
tions taken  to  the  roU  by  the  objectors  were 
insufficient  to  raise  the  questions  suggested 
by  the  proofs,  aad  partlcalarly  tltat  the  ob- 


jections were  insnfilcient  to  raise  the  issue 
of  an  abrogation  by  the  city  of  the  waiver  of 
assessment  exen^itlon  contained  in  the  peti- 
tion for  improvement  Prom  the  Judgment 
confirming  the  roll,  appeal  is  taken  to  this 
court 

[1]  In  this  court  the  respondent  moves  to 
strike  the  statement  of  facts  and  the  ab- 
stracts of  record  founded  thereon,  for  tlie 
reason  that  written  notice  of  the  filing  of 
the  statement  of  facts  for  settlement  and 
certification  was  not  served  upon  the  sure- 
ties on  the  bonds  of  the  various  appellants, 
filed  in  the  superior  court  to  secure  the  dty 
for  the  costs  to  which  it  might  be  put  by  rea- 
son of  the  appeal  to  the  superior  court  from 
the  confirmation  of  the  assessment  roll.  Thla 
motion  is  based  upon  Qie  settled  practice  in 
this  court,  requiring  the  notice  of  appeal 
to  be  served  upon  the  sureties  who  would  be 
affected  by  the  appeal.  Counsel  for  the  dty 
contend  that  by  analogy  the  same  rule  re- 
quires that  such  sureties  be  served  with  no- 
tice of  the  filing  and  settlement  of  a  state- 
ment of  facts.  But  the  reason  for  the  role 
In  the  one  case  does  not  apply  in  the  other. 
Notice  of  appeal  is  held  to  be  Jurisdictional 
in  its  nature,  and  that  the  statute  requiring 
the  party  appealing  to  serve  notice  thereof 
on  all  adverse  parties  (Eiem.  Code,  i  1720) 
required  service  upon  the  sureties  of  the  ad- 
verse parties  as  well  as  the  prindpals.  Bat 
while  the  Code  (Rem.  §  389)  provides  that  a 
copy  of  a  proposed  statement  of  facts  shall 
be  served  on  the  adverse  party  and  "writ- 
ten notice  of  the  filing  thereof  on  any  other 
party  who  has  appeared  in  the  cause,"  the 
requirement  is  not  Jurisdictional,  and,  not 
being  so,  is  subject  to  waiver  by  them,  and  a 
waiver  duly  executed  by  all  the  sureties  up- 
on the  cost  and  appeal  bonds  of  the  appel- 
lants is  among  the  records  on  this  appeal. 
The  motion  to  strike  the  statement  of  facts 
and  abstracts  is  denied. 

[2, 3]  The  respondent  also  Interposes  a  mo- 
tion to  strike  from  the  statement  of  facts 
and  from  the  brief  of  one  of  the  appellants 
the  memorandum  decision  of  the  trial  court, 
on  the  ground  that  the  same  is  not  proper- 
ly a  part  of  the  statement  of  facts  or  of  the 
record  on  apjieal.  In  King  County  v.  Hill,  1 
Wash.  63,  23  Pac.  926,  we  held  that  the  writ- 
ten i^inion  ot  the  trial  Judge,  disclosing  his 
views  on  various  points  vrtth  the  authorities 
cited,  and  which  did  not  purport  to  be  a 
finding  of  facts,  was  not  properly  a  part  of 
the  transcript  on  appeal,  and  that  a  motion 
to  strike  was  well  taken.  See,  also,  Colvln 
V.  Clark,  165  Pac.  101.  This  is  the  generally 
accepted  rule  in  other  Jurisdictions.  Penn- 
sylvania Co.  V.  Versten,  140  111.  637,  SO  N.  E. 
540,  15  I*  E.  A.  798 ;  Phenlx  Ins.  Co.  v.  Full- 
er, 53  Neb.  811,  74  N.  W.  269,  40  I*  R.  A.  408, 
68  Am.  St  Rep.  637.  The  case  of  Pennsyl- 
vania Co.  V.  Versten  held  that  opinions  of  the 
appellate  court  were  not  a  part  of  the  record 
on  appeal  to.,  the  Supreiae  (jourt,  aad  that 
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the  clerk  could  not  make  fhem  8o  by  wtiting 
them  into  the  record.  But  while  such  opin- 
ion may  not  be  treated  as  part  of  the  record, 
we  see  no  objection  to  its  incorporatton  in 
a  brief  by  way  of  argument  as  the  decisions 
of  various  courts  are  dted.  The  motion  of 
respondent  to  strike  the  opinion  of  the  trial 
judge  is  pertinent  to  the  question  of  costs  in 
this  court,  and  is  granted;  otherwise,  as  to 
the  motion  addressed  to  the  same  opinion  in 
the  brief  of  appellants  Rosenberg  and  Lobe. 
[4]  At  the  time  of  the  trial  in  the  court  be- 
low, and  also  in  this  court,  the  respondent 
urged  the  objection  that  the  superior  court 
was  without  jurisdiction  of  the  appeal  from 
the  order  of  the  city  council  confirming  the 
reassessment  roll,  for  the  reason  that  the 
original  local  improremeut  ordinance  was 
not  Included  in  the  record  presented  to  that 
court  The  Code  (Rem.  {  7892—22)  provides 
that,  on  taking  an  appeal  from  an  order  con- 
flrmlng  an  assessment  roll,  the  appellant 
shall  file  "a  transcript  consisting  of  the  as- 
sessment roll  and  his  objections  thereto,  to- 
gether with  the  ordinance  confirming  such 
assessment  roll,  and  the  record  of  the  coun- 
cil or  other  legislative  body  with  reference 
to  said  assessment"  In  construing  this  stat- 
ute in  Ooetter  v.  CoIviUe,  82  Wash.  305,  144 
Pac.  30,  we  said: 

"Bj  this  statute  the  appeal  becomes  effectlTC 
by  giving  the  notice  therein  required,  and  by 
filing  a  transcript  within  the  time  specified, 
which  shall  contiun,  (a)  the  assessment  roll,  (b) 
the  objectiona  thereto,  M  the  ordinance  con- 
firming the  same,  and  (a)  the  record  of  the 
eouDcO  with  reference  to  the  assessment." 

It  win  be  noticed  that  this  statute  does 
not  specify  the  local  improvement  ordinonoe 
as  a  necessary  part  of  the  record,  unless  it 
is  Impliedly  included  under  the  term  "record 
of  the  council  with  reference  to  the  assess- 
ment." The  case  of  Ahrens  v.  Seattle,  89 
\vash.  168,  81  Pac  558,  in  passing  upon  the 
phraseology  of  a  similar  statute,  held  that: 

"The  term  'record,'  as  used,  •  •  •  refers 
to  such  record  as  the  minutes  of  the  proceed- 
ings of  the  council  upon  the  snbject" 

We  think  the  transcript  prepared  by  the 
derk  of  the  city  council  complied  with  the 
statute  governing  appeals  from  the  confirma- 
tion of  assessment  rolls,  and  that  a  sufficient 
record  was  presented  to  the  superior  court  to 
confer  upon  it  jurisdiction  to  hear  and  deter- 
mine the  appeal. 

[5]  On  an  appeal  from  the  confirmation  of 
an  assessment  roll,  the  court  is  limited  to  a 
consideration  of  the  objections  presented  to 
the  dty  council.  Hem.  Code^  i  7892—21,  re- 
quires that  objections  to  an  assessment  roll 
shall  be  in  writing  and  filed  with  the  city 
council,  that  "all  objections  shall  state  clear- 
ly the  grounds  of  objections,"  and  that  those 
not  made  In  the  manner'  prescribed  "shall  be 
conclusively  presumed  to  have  been  waived." 

It  is  the  contention  of  respondent  that 
objections  of  the  appellants  did  not  present 
to 'the  council  'the  main  defense-  relied  upon 


by  them  at  the  trial  and  en  this  appeaL  The 
defense  is  that  the  waiver  of  exemption  from 
assessment  allowed  by  law  where  property 
had  been  damaged,  which  the  petitioners  for 
the  improvement  had  entered  into,  was  abro- 
gated by  the  subsequent  agreement  between 
them  and  the  legal  representative  of  the  city. 
But  it  is  not  required  that  objections  present- 
ed to  a  city  council  in  opposition  to  an  as- 
sessment roll  shall  have  all  the  nicety,  for- 
mality, and  exactitude  of  court  pleadings. 
If  the  protest  is  clear  enough  to  put  the 
council  to  a  consideration  of  it,  it  ds  sufficient 
to  sustain  a  right  of  appeal.  Real  E}8tate  Inv. 
Co.  V.  Spokane,  59  Wash.  416,  109  Pac.  1067. 

The  objections  here  presented,  while  some- 
what general,  clearly  suggested  the  invalidity 
of  the  assessment  and  the  record  upon  which 
the  invalidity  of  the  assessment  was  based, 
namely,  the  record  and  judgment  in  the  con- 
demnation proceedings.  On  the  face  of  that 
record  their  property  was  not  liable  to  a  sub- 
sequent assessment  They  were  awarded 
damages  in  excess  of  all  benefits,  and  this,  un- 
der the  rule  announced  by  this  court  in  Schu- 
chard  v.  Seattle,  51  Wash.  41,  97  Pac.  1100, 
precluded  an  assessment  on  their  remain- 
ing property  damaged  by  the  proceedings  in 
the  absence  of  an  agreement  to  the  contrary. 
The  city  in  order  to  overcome  the  efTect  of 
the  judgment  was  obliged  to  show  the  writ- 
ten waiver.  When  this  was  done  the  questioik 
was  at  large,  and  the  objectors  were  permit- 
ted to  show  any  subsequent  agreement  or 
consideration  which  would  abrogate  or  de- 
stroy the  effect  of  the  agreement  We  think 
the  objections  sufficient. 

There  is  no  question  that  the  council  were 
fully  apprised  of  the  agreement  and  the  na- 
ture of  It  They  took  the  position,  however, 
that  the  stipulation  originally  made  by  the 
petitioners  constituted  a  binding  agreement 
not  capable  of  waiver  or  subsequent  abroga- 
tion. In  this  they  were  mistaken.  We  )iold, 
therefore,  that  the  objections  filed  before  the 
council  were  sufficient  to  raise  the  question 
of  the  legidity  of  the  assessment,  and  to 
bring  the  particular  objection  now  urged  be- 
fore the  superior  court  for  determination. 

[6]  The  legal  effect  of  the  agreement  pre- 
sents the  main  question  in  this  case.  That 
property  owners  who  sign  a  petition  for  a 
local  improvement  wherein  they  stipulate  to 
waive  exemption  from  assessment  by  reason 
of  damages,  are  estopped  from  contesting  the 
validity  of  the  assessment  made  on  their 
property  is  a  settled  rale  in  this  state. 
Seattle  School  District  v.  Seattle,  63  Wash. 
245,  115  Pac.  173.  See,  also,  James  v.  Seat- 
Ue,  57  Wash.  818,  106  Pac.  1114 ;  MlchaelsoD 
V.  SeatUe,  63  Wash.  230,  116  Pac.  167. 

[7]  It  is  also  the  settled  rule  that  sadi  an 
agreement,  like  any  other  agreement  may 
be  abrogated  by  the  parties  thereto  by  a 
subsequent  agreement  James  t.  Seattle,  57 
Wash.  318,  106  Pa&  1114;  Seattle  School 
District  ▼.  Seattle,  63  Wash.  245,  115  Pac. 
m;  'fiapgbod  t.  Seattle,  6»  Wash;'  497;  12S 
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Pac  966;  Richardson  v.  SeatUe,  166  Pac. 
689. 

[J]  The  evidence  In  the  record  makes  It 
dear  that  the  city's  representative,  condnd- 
iiw?  it  was  for  the  best  Interests  of  the  dty  In 
view  of  the  fact  that  the  value  of  appellants' 
improvements  upon  their  respective  lots 
might  entitle  tbem  to  damages  In  excess  of 
the.  amount  for  which  they  would  be  as- 
sessable, agreed  In  open  court  that,  If  ap- 
pellants would  content  themselves  with  a  dol- 
lar judgment  for  damages,  no  assessment 
would  be  levied  upon  their  property,  and  that 
a  judgment  was  entered  carrying  into  effect 
the  agreement.  The  agreement  was  subse- 
quently ratified  by  the  dty  coundl  by  strik- 
ing the  appellants'  property  from  the  assess- 
ment roll,  In  which  It  had  been  inadvertent- 
ly induded,  when,  the  agreement  was  called 
to  their  attention.  On  the  prlndple  of  both 
res  judicata  and  estoppel,  therefore,  we  hold 
that  the  city  has  no  authority  to  levy  the  as- 
sessment here  In  question  on  the  property  of 
the  appellants.  This  conclusion  renders  it 
unnecessary  to  discuss  other  questions  sug- 
gested by  the  briefs. 

The  judgment  of  the  superior  court  is  re- 
versed, with  Instructions  to  direct  a  cancel- 
lation of  the  assessments  upon  the  appellants' 
property. 

EIiMS,  C.  J.,  and  HOLCOMB,  MOUNT, 
MAIN,  WHBSTSat,  PABKER,  and  CHAD- 
WICK,  JJ.,  concur. 


DOUGLAS   COUNTX  v.   GRANT  COUNTY. 
(No.  14150.) 

(Supremo  Court  of  Washinrton.     S«pt  22. 
1917.) 

1.  Limitation  of  Actions  ®=»11(^  —  Coun- 
ties— Application  ot  Statute. 

Since  Rem.  Code  1916,  {  167,  provides  that 
the  Jimitations  prescribed  for  the  c*mmence- 
ment  of  actions  apply  to  actions  brought  in  the 
name  of  the  county,  the  statute  is  appU(»ble 
to  tho  claim  of  one  county,  out  of  which  was 
carved  the  defendant  county,  on  indebtedness  as- 
sumed by  the  new  county. 

2.  Limitation    or  AonoNB   «s>39(l)— Coun- 
ties—Application  or  Statute. 

Where  the  Legislature  carved  one  county 
from  the  territory  of  another,  and  required  that 
the  new  county  should  assume  and  pay  to  the 
old  its  proportionate  share  of  indebtedness,  al- 
though the  debt  was  in  the  nature  of  a  spedalty, 
the  action  was  within  Rem.  Code  1916,  §  165, 
providing  that  an  action  for  relief  not  herein- 
before provided  for  shall  be  commenced  within 
two  years  after  the  canse  of  action  shall  have 
accrued. 

S.  Limitation  of  AonoNs  «=»58(1)— AooauAi, 

—Demand. 
Where  the  cause  of  action  of  a  connty,  oat 
of  which  a  new  ooanty  was  carved,  for  ind(d>ted- 
ness  assumed  by  the  new  county,  accrued  Feb- 
ruary 24,  1909,  and  the  action  was  brought  on 
June  27,  1918,  after  the  demand  on  May  26th 
of  the  same  year,  tho  action  was  barred. 
4,  Limitation  or  Actions  «s>66(16) — Kitect 

or  Demand. 
A  demand  must  be  made  within  a  reason- 
able time,  which,  in  the  absence  of  circumstanc- 


es justil^ing  or  excusing  {he  delay,  is  the  statn- 
tory  period  of  limitations,  and  a  demand  after 
expiration  of  such  period  is  too  late  to  toll  the 
statute  and  avoid  tlie  bar. 
5.  Limitation  or  Actions  e=»lll— Tolling 

Statute— Pending  Suit. 
Where  one  county,  carved  from  another, 
assumed  and  agreed  to  pay  its  proportionate 
siiare  of  indebtedness,  and  the  auditors  of  the 
two  counties  attempted  adjustment  thereof,  and 
one  county  secured  injunction  against  execution 
of  the  agreement,  such  suit  did  not  toU  the 
statute  of  limitations  as  to  the  indebtedness. 

Department  2.  Appeal  from  Superior 
Court,  Grant  County ;  Joseph  Sessions,  Judge. 

Action  by  Douglas  County  against  Grant 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  with  instructions. 

C.  G.  Jeffers,  of  Spokane,  and  Wm.  M.  Caapp, 
of  Eipbrata,  for  appellant.  John  W.  Hanna 
and  O.  R.  Hopewdl,  both  of  Watervllle,  for 
re^ondent. 

FULLERTON,  J.  At  its  session  in  the 
year  1909  (Laws  1909,  p.  19)  the  Legislature 
created  the  county  of  Grant  out  of  territory 
then  forming  a  part  of  the  county  of  Douglas. 
The  act  provided  that  the — 
"county  of  Grant  shall  assume  and  pay  to  the 
county  of  Douglas  its  proportion  of  the  bonded 
and  warrant  indebtedness  of  Dooglas  county, 
in  the  proportion  that  the  assessed  valuation  of 
that  part  of  Grant  county,  lying  within  the 
present  boundary  of  Douglas  county,  bears  to 
the  assessed  valuation  of  tho  whole  of  Douglas 
county.  The  adjustment  of  said  indebtedness 
shall  be  based  on  the  assessment  for  the  year 
1908:  Provided,  that  in  the  accounting  between 
the  said  counties  neither  county  shall  be  charg- 
ed with  any  debt  or  Uability  incurred  in  the 
purchase  or  any  county  property  or  the  pur- 
chase of  any  county  building  which  shall  taR 
within  or  be  retained  by  the  other  county." 

The  act  went  into  diect  on  the  date  of  Ua 
approval  by  the  Governor,  namely,  February 
24, 1909.  The  present  action  was  brought  by 
the  county  of  Douglas  to  recover  upon  the 
liability  created  by  the  act.  It  was  brought 
on  June  27,  1913.  In  the  complaint  It  U  al- 
leged that  at  the  time  of  the  creation  of  the 
county  of  Grant  the  bonded  and  warrant  in- 
debtedness of  Douglas  county  was  (26,000,  no 
part  of  which  was  incurred  in  the  purdiase 
of  any  county  buUding  or  in  the  purdiase  of 
any  county  property  which  fdl  within  or  was 
retained  by  Douglas  county ;  that  the  assess- 
ed valuation  of  that  part  of  the  county  of 
Grant  lying  within  the  whole  county  of  Doug- 
las, according  to  the  assessment  for  the  year 
1908,  was  61%  per  cent.,  and  that  the  amount 
justly  due  and  owing  from  the  county  ot 
Grant  to  the  county  of  Douglas  by  reason 
thereof  was  $16,576 ;  that  a  sworn  claim  had 
been  presented  therefor  on  May  26,  1913, 
which  was  rejected  In  toto  by  the  county 
commissions:^  of  the  county  of  Douglas.  It 
was  further  alleged: 

"That  on  the  26th  day  of  AprlL  1909,  one  T. 
Claud  Bennett,  then  auditor  of  Douglas  coun- 
ty, and  one  J.  H.  HilL  then  auditor  of  Grant 
county,  made  and  entered  into  a  purported 
agreement   in   whidi   said    agreement   was  at- 
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tempted,  on  the  part  of  said  anditon,  to  ad- 
just the  property  rights  between  plaintiff  and 
defendant,  but  that  such  agreement  was  null 
and  void,  and  wholly  without  authority  of  law, 
and  in  violation  of  the  ri^ta  of  plaintiff  here- 
in, and  was  bo  determined  to  be  by  the  superior 
court  of  the  state  of  Washington  for  Douglas 
county,  and  thereafter  by  the  Supreme  Court 
of  the  state  of  Washington  on  appeal,  by  judg- 
ment mad6  and  entered  by  said  Supreme  Court 
on  the  10th  day  of  April,  1913." 

The  complaint  concluded  with  an  allega- 
tion that  the  sum  of  $15375,  with  lawful  in- 
terest, was  justly  due  and  owing  from  the 
county  of  Grant  to  the  c<jnnty  of  Douglas, 
and  Judgment  was  demanded  for  that  sum. 

A  demurrer  was  Interposed  to  the  com- 
plaint by  the  county  of  Grant,  on  the  ground, 
among  others,  that  the  action  was  barred  by 
the  statute  of  limitations.  The  demurrer  was 
overruled,  whereupon  the  county  answered, 
setting  up  as  one  of  its  affirmative  defenses 
a  plea  of  the  statute  of  limitations.  A  de- 
murrer was  Interposed  and  sustained  to  the 
plea,  and  the  action  subsequently  tried  on  the 
Issues  made  by  the  other  defenses,  resulting 
in  a  judgment  In  favor  of  Douglas  county 
for  the  amount  demanded.  The  county  of 
Grant  appeals. 

In  Its  answer  to  the  complaint  the  county 
of  Grant  set  forth  a  number  of  defenses  In 
addition  to  the  defense  of  the  statute  of  lim- 
itations. These  defenses  we  have  not  laid 
stress  upon  In  our  statement  of  the  issues, 
for  the  reason  that  we  have  felt  constrained 
to  conclude  that  the  latter  defense  is  con- 
trolling. It  may  not  be  Improper  to  remark, 
however,  that  in  passing  them  It  Is  not  be- 
cause we  deem  them  without  merit.  On  the 
contrary,  our  examination  of  the  record  has 
convinced  us  that  some  of  them  are  worthy 
of  serious  consideration ;  we  pass  them  be- 
cause they  become  Immaterial,  when  it  is 
once  concluded  that  the  right  to  maintain  the 
action  Is  barred  by  the  statute  of  limitations. 

[1]  Turning  to  the  question  we  have  found 
controlling,  it  must  be  remembered,  when  con- 
sidering it,  that  by  express  statutory  provi- 
sion (Rem.  Code,  {  167)  the  limitations  pre- 
scribed for  the  commencement  of  actions 
"apply  to  actions  brought  In  the  name  or  tor 
the  benefit  of  any  county  •  •  ♦  In  the 
same  manner  as  to  actions  brought  by  pri- 
vate parties,"  so  that,  if  the  statute  la  ap- 
plicable at  all,  It  is  applicable  to  the  present 
controversy,  notwithstanding  It  is  an  action 
brought  by  one  county  against  another. 

[2]  While  the  i)olnt  is  not  presented  in  the 
brief  of  counsel,  It  was  suggested  In  the  ar- 
gument at  bar  that  the  statute  of  limitations 
was  without  application.  The  suggestion  is 
founded  in  the  fact  that  the  action  Is  upon  an 
oUlgatlon  in  the  nature  of  a  specialty,  that 
is,  one  created  by  a  special  enactment  of  the 
liCglslature,  and  while  the  statute  limiting 
the  time  within  which  actions  may  be  com- 
menced enumerates  various  causes  of  action, 
it  does  not  include  within  the  enumeration 
actions  of  this  sort.  But  the  suggestion  over- 
167P.-e» 


looks  the  general  provision  contained  in  sec- 
tioin  166.  That  section  follows  the  specific 
enumeratl<«  and  provides: 

"An  action  for  relief  not  hereinbefore  provid- 
ed for  shall  be  commenced  within  two  years 
after  the  cause  of  action  shall  have  accrued.*' 

This  section  was  quoted  by  the  late  Judge 
I>unbar  In  the  case  of  Citizens'  Nat.  Bank  v. 
Lucas,  26  Wash.  417,  67  Pac.  252,  56  L.  R.  A. 
812,  90  Am.  St  Rep.  748,  with  the  comment 
that  the  Legislature  Intended  thereby  "to 
provide  a  limitation  for  every  kind  of  action 
that  could  be  brought  In  the  courts."  Prior 
thereto  we  had  held  that  an  action  to  fore- 
close a  lien  created  by  a  special  assessment 
for  a  public  improvement  was  barred,  unless 
the  action  was  brought  within  two  years  aft- 
er the  cause  of  action  accrued.  Spokane  v. 
Stevens,  12  Wash.  667,  42  Pac.  123 ;  Ballard 
V.  West  Coast  Imp.  Co.,  15  Wadi.  572,  46 
Pac.  1055 ;  Bowman  v.  Colfax,  17  Wash.  344, 
49  Pac.  551 ;  Seattle  v.  De  Wolfe,  17  Wash. 
349,  49  Pac.  553.  ObUgatlons  of  the  nature 
here  considered  are  the  creatures  of  statute, 
and  are  as  much  specialties  as  is  the  obli- 
gation at  bar.  Clearly,  therefore,  a  statute 
that  will  bar  the  one  will  bar  the  other. 

13]  From  the  dates-  given  It  will  be  seen 
that  the  cause  of  action  accrued  on  February 
24, 1900,  that  demand  for  payment  was  made 
on  May  26,  191S,  and  that  the  action  was 
brought  on  June  27,  1913.  More  than  four 
years  elapsed  between  the  date  of  the  accru- 
al of  the  obligation  and  the  date  proceedings 
were  instituted  looking  to  its  enforcement. 
This  was  too  late  under  the  rule  stated,  un- 
less some  special  reason  exists  for  taking  the 
particular  case  from  without  the  rule. 

[4]  One  such  reason  suggested  is  that  a  de- 
mand was  necessary  to  perfect  the  cause  of 
action,  and  that  the  action  was  commenced 
within  the  statutory  period  after  demand  was 
made.  There  are  cases  which  maintain  the 
principle  here  involved,  but  we  think  that, 
even  among  these  cases,  the  weight  and  bet- 
ter reasoned  authority  is  that  the  demand 
must  be  made  within  a  reasonable  time,  and 
that  a  reasonable  time,  in  the  absence  of  cir- 
cumstances justifying  or  excusing  the  delay, 
is  the  statutory  period,  and  that  a  demand 
made  after  the  statutory  period  is  too  late. 
See  note  to  Cook  v.  Carpenter,  4  Ann.  Cas. 
728.  Under  this  rule  it  would  seem  the  bar 
baa  run  against  this  action.  But  we  have 
followed  in  our  previous  decisions  another 
line  of  cases.  We  have  held  that,  where  de- 
mand or  some  other  prerequisite  is  necessary 
to  the  Institution  of  a  cause  of  action,  a  par' 
ty  may  not  prolong  the  statute  by  falling  or 
neglecting  to  take  the  necessary  steps  to  per- 
fect his  cause  of  action.  In  Spokane  County 
V.  Prescott,  19  Wash.  418,  66  Pac.  661,  67 
Am.  St.  Rep.  783,  the  action  was  against  a 
county  treasurer  and  bis  ofiBdal  bondsmen 
for  a  failure  to  account  f<n-  county  funds 
which  the  treasurer  had  received  in  the 
course  of  bis  services  as  sach  officer.    The 
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statute  of  limitations  was  pleaded  as  a  defense 
to  the  action,  and  the  county  sought  to  oyer- 
come  the  effect  of  the  plea  by  showing  that  it 
was  imder  disability  to  commence  the  action, 
since  it  was  obligated  to  obtain  leave  of  the 
superior  court  to  commence  the  acticm,  and 
that  the  action  was  commenced  within  the 
statutory  period  after  such  leave  had  been 
obtained.  We  held  this  not  to  be  a  sufficient 
excuse,  saying  in  the  course  of  the  (pinion: 

"The  wdght  of  authority  and  reason  seems 
to  be  that  when  the  respondent  had  the  option 
at  any  time  to  obtain  leave  of  court  to  bring 
its  action,  and  did  not  ask  for  sucli  leave,  it 
cannot  enlarge  the  statute  of  limitations  by  its 
own  delinquency." 

The  same  rule  was  announced  in  the  cases 
of  Spinning  v.  Pierce  County,  20  Wash.  126, 
54  Pac.  1000,  and  Bennett  v.  Thome,  36 
Wash.  253,  78  Pac.  936,  68  L.  B.  A.  113.  The 
first  was  an  action  brought  to  recover  sums 
wrongfully  collected  by  the  sheriff  as  com- 
missioner on  foreclosure  sale,  and  paid  into 
the  county  treasury.  To  a  plea  of  the  statute 
of  limitations  It  was  contended  that  demand 
for  repayment  was  necessary  as  a  prerequi- 
site to  the  institution  of  the  action,  and  that 
the  action  was  brought  within  the  statutory 
period  after  the  demand  had  been  made.  The 
contention  was  disallowed;  the  court  hold- 
ing that  the  statute  could  not  be  prolonged 
by  failure  to  malxe  the  necessary  demand. 
Bennett  t.  Thome  was  an  action  upon  the 
superadded  liability  of  stockholders  of  an 
insolvent  bank.  It  was  held  that  the  liability 
of  the  stockholdera  arose  on  the  insolvency 
of  the  bank,  and  that  it  was  not  within  the 
power  of  the  receiver  of  the  bank  to  toll  the 
statute  of  limitations  by  failing  or  neglecting 
to  take  the  necessary  step  to  perfect  the  cause 
of  action. 

The  appellant  cites,  as  maintaining  the  con- 
trary doctrine  and  overruling  these  cases  in 
effect,  the  later  case  of  Green  v.  Spokane 
County,  55  W^ash.  308,  104  Pac.  510,  25  L.  R. 
A.  (N.  S.)  31.  But  this  case  we  tiiink  must 
have  been  misunderstood.  It  rests  on  an  en- 
tirely different  principle,  namely,  the  penden- 
cy of  another  action,  which  stayed  the  run- 
ning of  the  statute.  Of  the  foregoing  cases, 
oifly  one,  Spinning  v.  Pierce  County,  was 
dted  in  that  case,  and  it  was  said  not  to  be 
In  point  Enough  of  the  facts  of  the  case  and 
the  roUntr  thereon  were  cited  to  show  the 
InappIicabUity  of  the  case,  but  the  doctrine 
announced  therein  was  in  no  sense  disap- 
ptoyeA. 

[{]  Another  reason  for  the  contention  that 
the  running  of  the  statute  was  stayed  arises 
out  of  the  following  facts:  After  the  organ- 
ization of  the  county  of  Grant  had  been  per- 
fected under  the  act  creating  it,  the  auditor 
of  that  county  met  with  the  auditor  of  the 
county  of  Douglas  and,  purporting  to  act  under 
sections  3826  and  3827  of  the  Code  (Rem.), 
made  an  adjustment  of  the  financial  differ- 
ences between  the  counties,  tn  which  it  was 


found  that  the  county  of  ODonglas  was  indebt* 
ed  to  the  county  of  Grant  in  the  sum  of  $52,- 
000 ;  further  finding  that  warrants  upon  cer- 
tain specified  funds  should  be  Issued  to  ttke 
county  of  Grant  in  payment  thereof.  Tiiere- 
upon  the  county  of  Douglas  began  an  action 
against  its  auditor  and  against  the  county  of 
Grant,  seeking  to  have  the  adjustment  set 
aside  and  the  Issuance  of  the  warrants  mi- 
Joined.  The  trial  court  determined  the  cwi- 
troversy  in  favor  of  the  county  of  Douglas, 
and  an  appeal  was  taken  to  this  court  where 
the  Judgment  was  affirmed.  Douglas  County 
V.  Grant  County,  72  Wash.  324,  130  Pac  366. 
The  remittitur  was  later  sent  down,  and  the 
respondent  now  claims  that  the  time  of  the 
pendency  of  this  action  should  be  deducted  in 
determining  the  period  of  the  statute  of  limi- 
tations, and,  so  deducting  such  time,  the  stat- 
ute has  not  run.  But,  while  it  is  true  the 
statute  provides  (Rem.  Code,  }  172)  that, 
when  the  commencement  of  an  action  is 
stayed  by  injunction  or  a  statutory  prohibi- 
tion, the  time  of  the  continuance  of  the  in- 
junction or  prohibition  shall  not  be  a  part  of 
the  time  limited  for  the  commencement  of 
the  action,  we  cannot  conceive  that  the  right 
to  commence  the  present  action  was  in  any 
manner  stayed  or  otherwise  affected  by  the 
injunction  in  the  action  mentioned.  That  was 
simply  an  injunction  to  prevent  a  settlement 
In  an  unauthorized  method ;  it  in  no  manner 
interfered  with  the  right  of  the  county  of 
Douglas  to  proceed  in  a  lawful  way.  More- 
over, the  action  was  commenced  and  prose- 
cuted by  Douglas  county,  and  the  injunctiMi 
was  against  the  county  of  Grant,  not  in  fav- 
or of  it  Clearly  the  action  could  not  inter- 
fere with  any  remedy  Douglas  county  should 
desire  to  Invoke. 

It  is  our  conclusion  that  the  right  of  the 
respondent  to  maintain  the  action  is  barred 
by  the  statute  of  limitations.  The  Jndgm^it 
is  reversed,  with  instructions  to  enter  a  judg- 
ment in  favor  of  defendant  Grant  county,  to 
the  effect  plaintiff  take  nothing  by  its  action. 

EILIJS,  O.  J.,  and  MOUNT,  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


OREGON-WASHINGTON  R.  &  NAV.  CO.  t. 
THURSTON  COUNT!  et  aL    (No.  13976.) 

(Supreme  Court  of  Washington.    Sept.  4,  1917.) 

1,  Taxation  «=>390(2)  —  Tax  Commission— 
PowEBs  AND  Duties— VAtuATioK  of  Rah.- 

BOADS. 

Where  the  Public  Service  C!ommission  fails 
to  fix  the  value  of  new  brandies  of  a  railroad, 
as  required  by  Laws  1907,  p.  545,  {  5,  it  bo- 
comes  the  duty  of  the  tax  commission  to  do  so 
under  l^aws  1907,  p.  132,  §  1,  requiring  ■nnnBl 
assessments  of  the  railroads. 

2.  Taxation  «=9319(1)  —  Tax  Comkibsior— 
PowKBS  AND  Duties— Raiuboads. 

Laws  1907,  p.  132  (Rem.  Code  1915,  {  9141 
et  seq.),  requiring  the  state  board  of  tax  com- 
missioners to  make  an  annual  assessment  of  the 
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operatiiiK  property  of  railroads,  contemplates 
t£at  their  duties  are  to  b«  performed  with 
^eat  care  and  discretion. 

Z.  W1TNSSSX8  «=9276— Bquauzing  and  Tax- 

INO  OETIOBBS— iMFEACHINa  RESTTUT  OF  OWN 
AOTIONS. 

In  an  action  to  enjoin  collection  of  taxes  on 
sronnd  of  excessive  valuation  taxing  and  equal- 
using  oflScers,  including  members  of  the  tax  com- 
mission, cannot  be  called  and  examined,  or  sub- 
mitted to  cross-examination  as  adverse  party 
witnesses,  with  regard  to  the  operation  of  their 
minds  in  the  valuing  and  taxing  of  property,  nor 
could  they  impeach  the  result  of  their  _  actions 
by  giving  testimony  of  improper  motives  on 
their  part,  except  as  to  fraud. 

4.  Btidcnce  «=»471(2)— Bvidenc*  as  to  Men- 
TAi.  Pkocessks— GoNor.rsioNB. 

The  secretary  of  the  state  tax  commission, 
not  a  member  thereof,  could  not  testify  as  to 
what  the  members  thereof  considered  to  be  true 
or  thought  about  in  making  an  assessment;  such 
evidence  being  ccmdosions  of  his  own. 

5.  Taxatioit  «=>490— Raiukoad  Comhisbio:! 

— VaLTJATIOW  ok  RAII.BOAD  —  C0N0I,U8IVB- 

RBSB. 
A  valuation  of  railroad  properties  by  the 
Public  Service  Commission  or  the  old  Rail- 
road Commission  was  conclusive  as  to  all  mat- 
ters, and  could  not  be  attacked  collaterally  in 
an  action  to  enjoin  collection  of  taxes. 

8.  Taxation  «=>390(2>— Valtjatiow  ot  Raii.- 

BOAD    PBOFKBTT    —    RVIX    AS    TO    BLINDING 

Valdi. 
In  valuing  operating  property  of  a  railroad 
for  taxation,  under  Laws  1907,  p.  132,  f  1  (Rem. 
Code  1915,  i  9141  et  seq.),  the  first  inquiry  is 
as  to  actual  cost,  that  being,  prima  facie,  its 
valuer  and  in  the  absence  of  information  of  the 
"necessary"  cost,  depreciation,  or  enhancement, 
must  be  fixed  as  the  value,  although  the  "nec- 
essary" cost  is  the  proper  standard. 

7.  Taxation  «=»490  —  Public  Sebvioic  Com- 
mssiON  —  Valuation  of  RAiutoADS— Con- 
clusiveness or  Pabtial  Findinqb. 
Incomplete  findings  of  the  Public   Service 
Commission  as  to  the  value  of  a  railroad  system 
are  conclusive  as  far  as  they  go,  and  are  used 
in  tax  assessment,  even  though  Laws  1907,  p. 
546,  i  6,  requires  that  such  commission  make 
mote  full  and  complete  findings. 

&  Taxation  «s>611(6)  —  Tax  Goioaaaioir— 
Valuation  of  Railsoad  —  Bubdkn  of 
Pboof. 

In  a  proceeding  by  a  railroad  to  enjoin  col- 
lection of  taxes  on  an  assessment  based  on  the 
actual  cost  of  production  of  the  property  and 
enhancement  of  value,  it  is  incumbent  upon  the 
railroad  to  show  that  the  "necessary"  cost  was 
less  than  the  actual  cost,  and  it  was  likewise 
incumbent  npon  the  tax  commission  to  ascertain 
any  «ihanced  value. 

9.  Taxation  «=»e08(5)— Excessive  Taxation 
—Review  bt  the  Coubts. 

In  an  injunction  suit  attacking  assessment 
of  railroad  properties,  where  the  complaint  is 
as  to  overvaluation,  unless  the  excessive  valua- 
tion is  so  great  as  to  clearly  manifest  arbitrary 
conduct  or  fraud  or  the  clear  adoption  of  a 
fundamentally  wrong  principle,  such  assess- 
ment will  not  be  overturned. 

10.  Taxation  «=»319(2)— Taxing  Offccebs— 
Fbesumption  as  to  Good  Faith. 

Evidence,  in  an  action  by  a  railroad  to  en- 
join collection  of  taxes,  held  insufficient  to 
overthrow  the  presumption  that  the  tax  commis- 
ncm  in  assessing  the  plaintifTs  road  acted  in 
good  faith,  or  to  ediow  that  their  actions  were 
arbitrary  and  erroneous. 


11.  Taxation    «=3319(2)— Assessments— Dis* 
obimtnation  —  Pbesumption  as  to  Regu- 

LABITT. 

A  mere  showing,  without  other  evidence  by 
plaintiff  railroad  that  the  tax  commission  gave 
another  road  a  14  per  cent,  discount  for  de- 
preciation and  none  to  plaintiff,  is  not  suffi- 
cient to  overcome  the  presumption  of  r^nilarity 
and  good  faith,  the  assessment  of  the  property 
of  others  at  a  lower  proportion  of  its  value 
not  invalidating  an  assessment  in  the  absence 
of  fraud. 

En  Banc.  Appeal  from  Superior  Court, 
Thurston  County;   D.  F.  Wright,  Judge. 

Injunction  by  the  Oregon-Washington 
Railroad  &  Navigation  Company  to  restrain 
Thurston  County,  State  of  Washington,  Fred 
W.  McCorkle,  Sheriff,  and  F.  W.  Stocking, 
treasurer,  of  said  county,  from  the  collection 
of  taxes.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

W.  V.  Tanner  and  L.  I*.  Thompson,  both 
of  Olympla,  for  appellants.  Bogle,  Graves, 
Merrltt  &.  Bogle,  of  Seattle,  A.  0.  Spencer, 
of  Portland,  Or.,  and  Frank  0.  Owlngs,  o£ 
Olympla,  for  respondent. 

HOLCOMB,  J.  This  is  an  independent 
action  to  enjoin  the  collection  of  taxes  lev- 
led  in  Thurston  county  upon  an  assessment 
made  by  the  state  board  of  tax  commission- 
ers In  the  year  1912,  upon  the  operating  prop- 
erties of  the  Oregon- Washington  Ballroad 
&  Navigation  Company  In  the  state  of  Wash- 
ington. That  board  found  chat  the  value  of. 
those  properties  as  of  March  1,  1912,  for  the 
entire  state,  was  $48,646,517,  and,  after  deter- 
mining the  proper  ratio  to  be  applied  in  the 
various  connties  through  which  respondent's 
properties  passed,  that  value  was  certified 
to  the  various  counties  in  the  manner  pre- 
scribed by  law.  The  valuation  certified  to 
Thurston  county  amounted  to  $220,215,  upon 
which  valuation  a  tax  of  $8400.14  was  duly 
levied  and  extended  upon  the  tax  rolls,  the 
collection  of  which  tax  this  action  seeks  to 
prevent.  There  Is  no  question  as  to  the 
ratio  applied  or  the  certification,  the  <m\j 
controversy  being  as  to  the  total  value  of 
these  operating  properties.  Respondent  al- 
leges that  the  tax  commission  and  the  state 
board  of  equalization  proceeded  in  making 
this  valuation  upon  a  fundamentally  wrong 
basis,  that  both  hoards  refused  to  consider 
evidence  offered  to  them  by  respondent,  and 
that  the  true  value  of  such  operating  proper- 
ties as  of  March  1,  1912,  was  In  fact  $39,- 
707,234.  Thie  trial  court  made  findings  in 
exact  conformity  with  the  allegations  of  the 
complaint,  except  that  it  found  the  value  of 
respondent's  properties  in  Washington  as  o£ 
March  1,  1012,  to  be  $43,775,000,  and  that 
the  sum  of  $7,278.89  was  therefore  properly 
chargeable  and  collectible  against  the  proper- 
ties of  respondent  in  Thurston  county.  De- 
cree was  entered  accordingly.  It  will  be  ob- 
served that  the  assessment  found  by  the 
court  was  $4,871,517  less  than  the  assessment 
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found  by  the  state  tax  commission  and  state 
board  of  equalization,  the  difference  amount- 
ing to  a  little  more  that  10  per  cent 

The  Legislature,  dnring  Its  1907  session 
(Laws  1907,  p.  132,  {  1),  Imposed  upon  the 
state  board  of  tax  commissioners  the  duty 
of  making  an  annual  assessment  of  the  op- 
erating railroad  properties  within  the  state 
for  the  purpose  of  levying  and  collecting 
taxes  thereon.  At  the  same  session  by  an 
act  passed  and  approved  a  few  days  later 
(Laws  1907,  p.  545,  §  5)  the  Legislature 
amended  the  Railroad  Commission  Act  of  the 
state,  whereby  that  Commission  was  empow- 
ered, after  conducting  hearings  as  prescribed 
by  law,  to  ascertain  the  value  of  the  railroad 
properties  within  the  state.  It  wiU.  thus  be 
seen  that  the  state  imposed  upon  two  of  Its 
mandatories  the  duty  of  determining  the  val- 
ue of  the  operating  railroad  properties. 

The  BaUroad  Commission,  after  a  full 
hearing,  determined  the  value  of  the  operat- 
ing property  of  the  Oregon  Railroad  &  Nav- 
igation Company  within  the  state  as  of  June 
30,  1907,  to  be  $19,500,000.  At  the  same  time 
it  found  the  value  of  the  operating  proi>ertles 
of  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company 
within  the  state. 

A  dispute  arose  between  the  two  commis- 
sions as  to  whether  the  valuations  found 
were  controlling  for  the  purpose  of  taxation ; 
the  tax  commission  contending  for  the  right 
to  make  its  assessment  for  the  purpose  of 
taxation  independently  of  the  values  ascer- 
tained by  the  Railroad  Commission.  To  set- 
tle the  controversy  between  the  two  boards 
and  to  secure  an  adjudication  of  its  authority 
in  the  premises,  the  board  of  tax  commlssioa- 
ers  selected  the  Oregon  Railroad  &  Naviga- 
tion Company  (in  view  of  the  fact  that  its  as- 
sessment was  the  least  of  the  three)  as  the 
railroad  upon  whidi  to  secure  a  test  casa  To 
bring  about  the  test  case  the  board  of  tax 
commissioners  added  to  the  valuation  of  $19,- 
600,000  fixed  by  the  new  commission  some 
$8,000,000,  as  the  value  of  the  Oregon  Rail- 
road &  Navigation  Company's  property  for 
the  purpose  of  assessment  and  taxation  in 
the  state  as  of  March  1,  1910.  This  assess- 
ment was  challenged  by  the  Oregon  Railroad 
&  Navigation  Company  by  writ  of  review, 
and  the  case  was  decided  by  this  court  In 
State  ex  rel.  O.  R.  &  N.  Co.  v.  Clausen,  63 
Wash.  535,  116  Pac  7.  In  that  case  it  was 
decided  that: 

"Where  the  value  of  railway  property  has 
been  fixed  by  the  state  Railway  Commission 
pursuant  to  the  act  of  1907  (Rem.  &  Bal.  Code, 
I  8638)  passed  March  8  and  approved  March 
16,  1907,  which  provides  for  a  determination 
of  the  actual  value  of  all  railroads  by  reference 
to  the  actual  cost  of  reproduction,  and  that  the 
findings  of  the  Railway  Commission  shall  be 
conclusive  in  any  proceeding  in  which  the  pub- 
lic and  the  railroad  is  interested,  the  state  tax 
commission  has  no  power  to  fix  another  valu- 
ation for  the  purposes  of  taxation,  under  the 
act  of  1907  (Rem.  &  Bal.  Code.  §  9141),  passed 
February  20th,  and  approved  March  6tii,  which 


provides  that  the  state  tax  commission  shall 
determine  the  annual  assessment  of  the  operat- 
ing property  of  all  railroads  by  reference  to 
books,  papers,  market  value  of  the  stock,  mile- 
age, and  gross  earnings,  and  personal  view,  if 
necessary ;  in  view  of  both  the  object  to  be  ac- 
complished by  the  Railway  Commission  Act  and 
the  fact  that  it  was  passed  subsequently  to  tiie 
passage  of  the  other  act." 

In  other  words,  it  was  determined  that, 
where  the  Railroad  Commission  has  acted  in 
pursuance  of  the  mandate  of  the  statute  and 
found  the  true  value  of  the  railroad  operat- 
ing properties,  its  findings  of  value  were  con- 
clusive, and  that  the  tax  commission  had  no 
power  to  fix  a  different  value. 

[1<]  While  the  controversy  between  these 
two  commissions  continued  and  the  litigation 
was  in  progress,  the  owners  of  the  Oregon 
Railroad  &  Navigation  Company  were  expend- 
ing millions  of  dollars  in  the  state  in  the  con- 
struction   of    branch    lines    and    terminals, 
which    construction   was   prosecuted   subse- 
quent to  the  time  the  Railroad  Commission 
rendered  its  findings  of  the  value  of  the  Ore- 
gon Railroad  &  Navigation  Company's  prop- 
erty, and  in  1911  it  became  the  du^  of  the 
board  of  tax  commissioners  to  value  these 
new  operating  properties  for  assessment  and 
taxation  in  that  year.    This  is  true  because 
of  the  decision  in  the  Clausen  C&ae  that  the 
two  acts  of  1907  were  not  necessarily  repug- 
nant, that  both  might  stand,  the  tax  commis- 
sion having  full  power  to  estimate  the  value 
of  the  property  until  such  time  as  the  Rail- 
road Commission   may  conduct  its  hearing 
and  return  for  the  benefit  of  the  whole  state 
and  of  its  officers  the  true  value  of  the  prop- 
erty.   The  Railroad  Commission,  or  as  it  Is 
now  the  Public  Service  Commission,  had  not 
proceeded  to  ascertain  and  determine  the  true 
value  of  the  new  lines  oC  the  Oregon  Rail- 
road &  Navigation  Company  after  the  contro- 
versy over  the  old  assessment    The  Public 
Service  Commission,  however,  undertook  to 
ascertain  the  total  of  all  expenditures  made  by 
the  Oregon  Railroad  &  Navigation  CkHnpany 
and  its  allied  companies  in  Washington  for 
property  improvements  and  betterments,  new 
construction  and  new  equipment  from  the 
date  of  the  1907  valuation  of  the  property  to 
the  year  1911.    The  information  thus  assem- 
bled by  them  was  transmitted  to  the  tax  com- 
mission under  date  of  August  29, 1911,  in  the 
form  of  a  letter,  and  the  amount  of  the  ex- 
penditures thus  made,  except  ezi>enditures  In 
an  operating  district  of  the  company  whldi 
was  not  in  operation  March  1,  1911,  was  add- 
ed to  the  Commission's  ascertained  value  ot 
$19,500,000  under  the  old  assessment  result- 
ing in  a  total  valuation  for  assessment  pur- 
poses for  1911  of  $43,230,299,  exclusive  of  a 
small  operating  property  called  the  Ilwaco 
RflUroad  Company,  assessed  locally.    All  the 
newly  constructed  and  acquired  properties  in 
Washington  were  conveyed  to  the  newly  or- 
ganized company,  this  respondent  on  Decem- 
ber 23,  1910. 
Prior  to  March  1, 1912,  the  XaUma  brandi. 
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or  the  third  division,  bad  come  Into  opera- 
tion, and  the  tax  board  took  the  figures  ot 
the  coet  thereof  reflected  by  the  letter  of  the 
Public  Service  Gommlsslon  of  August  29, 
19X1,  as  the  cost  of  that  dlvisien,  and  attach- 
ed the  cost  figure  thereof  to  the  assessment 
of  the  previous  year  for  the  value  of  the  en- 
tire properties  of  the  respondent  as  of  March 
1,  1012,  making  a  grand  total  of  $48,646,617. 
Bespondent  appeared  before  the  board  of 
equalization  on  September  6,  1912,  and  pre- 
sented Its  petition  for  a  revision  of  the  as- 
sessment of  the  board  of  tax  commissioners 
to  $39,707,234. 

[2]  Respondent  asserts  that  the  state  tax 
commission,  in  determining  the  value  of  the 
operating  properties  of  the  respondent  for 
1912,  did  not  exercise  its  own  Judgment,  and 
did  not  make  any  investigation  of  the  true 
and  actual  value  of  the  respondent's  proper- 
ties, but  acted  vindictively  because  of  the  de- 
cision In  the  Clausen  Case,  and  refused  to 
consider  anything  but  the  cost  figures  given 
to  It  by  the  Public  Service  Commission ;  and 
that  the  state  board  of  equalization,  com- 
posed in  part  of  the  members  of  the  state  tax 
commission,  also  summarily  refused  to  reduce 
or  equalize  the  figures  fixed  upon  by  the  tax 
commission;  and  that  there  was  discrimina- 
tion in  the  assessment  valuations  between  the 
properties  of  the  respondent  and  the  proper- 
ties particularly  of  the  Chicago,  Milwaukee 
&  St.  Paul  Hallway  Company  and  the  North- 
ern Pacific  Railway  Company,  which  had  also 
constructed  many  new  lines  in  the  state  at 
about  the  same  time  as  the  new  lines  were 
constructed  by  the  respondent  It  Is  there- 
fore contended  by  the  respondent  that  the 
pretended  assessment  complained  of  was  and 
19  fraudulent  in  law,  arbitrary,  vindictive, 
discriminatory,  and  made  upon  a  fundamen- 
tally wrong  principle.  By  chapter  78,  Laws 
1907,  p.  132  (Rem.  Code,  §  914  et.'seq.),  the 
state  board  of  tax  commissioners  is  required 
to  make  an  annual  assessment  of  the  operat- 
ing property  of  all  railroad  companies  within 
the  state.  Such  assessment  is  required  to  re- 
flect the  true  cash  value  of  the  property  as 
of  the  1st  day  of  March  next  preceding  the 
assessment,  and  the  true  cash  value  is  re- 
quired to  be  "that  value  at  which  the  prop- 
erty would  be  taken  in  payment  of  a  just 
debt  from  a  solvent  debtor."  Rem.  Code,  S 
9112.  The  chapter  referred  to  defines  with 
care  the  great  authority  necessarily  reposed 
in  the  board  created,  specifies  with  much  de- 
tail the  information  apparently  conceived  to 
be  necessary  for  a  proper  performance  of 
their  work,  and  evidently  contemplates  that 
their  duties  are  to  be  performed  with  great 
care  and  discretion.  The  act  carefully  pre- 
serves the  rights  of  the  taxpayer  by  accord- 
ing to  the  taxpayer  before  the  assessing 
board  the  right  to  a  bearing  upon  its  own 
motion  and  the  right  to  present  evidence  be- 
fore such  board,  and  requires  the  board  to 
ascertain  and  determine  the  true  cash  value 
of  the  property  involved  "according  to  their 


best  knowledge  and  judgment."<  Rem.  Code, 
i  9147.  For  their  governance  the  statute  then 
provides: 

"For  the  purpose  of  determining  the  true 
cash  value  of  the  property  of  each  company  the 
board  may,  if  deemed  necessary,  view  and  in- 
spect the  property  of  such  company,  and  shall 
consider  the  reports  filed  In  compliance  with 
this  act,  and  the  reports  and  returns  of  the 
company  filed  in  the  office  of  any  officer  of  thla 
state,  and  such  other  evidence  or  information 
as  may  have  been  taken  or  obtained  bcarine  up- 
on the  value  of  the  property  of  the  railroad 
company  assessed."    Rem.  Code,  i  9148. 

Bespondent  then  attempts  to  show,  and  in- 
troduced evidence  to  the  effect,  that  the  state 
tax  commission  was  arbitrary,  capricious, 
and  proceeded  upon  a  fundamentally  wrong 
basis  in  determining  to  refuse  to  consider  evi- 
dence offered  by  respondent  as  to  the  values 
of  Its  properties,  by  showing  the  ^titude  of 
one  member  of  the  state  tax  commission  as 
it  was  constituted  then,  that  "it  is  a  pretty 
safe  assumption  that  we  are  not  going  below 
these  valuations  without  regard  to  the  testi- 
mony you  are  going  to  put  in  here.  And 
these  valuations  are  the  ones  we  fixed  your 
last  year's  assessment  on."  The  testimony  of 
the  secretary  of  state  board  of  tax  commis- 
sioners is  also  Introduced  for  the  purpose  of 
showing  that  the  attitude  of  a  majority  of 
the  members  of  the  board  was  as  reflected  in 
the  foregoing  quotation. 

The  first  contention  of  the  appellants  is 
that  the  testimony  of  one  of  the  state  tax 
commissioners  and  of  its  secretary,  at  the 
time  of  the  making  of  the  assessment  and  of 
the  hearing  thereon,  was  not  permissible  to 
show  arblp"ary  action  on  the  part  of  the  state 
tax  commission  and  of  the  state  board  of 
equalization:  that  an  assessing  ofiicer  can- 
not come  into  court  years  after  the  making 
of  an  assessment  and  attack  his  own  ottlcial 
actions  by  testimony  with  respect  to  preju- 
dice which  he  had  towards  decisions  of  the 
courts.  The  case  of  Chicago,  B.  &  Q.  Ry.  Co. 
v.  Babcock,  204  U.  8.  585,  27  Bup.  Ct.  326,  51 
li.  E>d.  636,  is  cited  and  quoted  as  follows: 

"When  we  turn  to  the  evidence  there  is  equal 
ground  for  criticism.  The  members  of  the  board 
were  called,  including  the  Governor  of  the 
state,  and  submitted  to  an  elaborate  cross-ex- 
amination with  regard  to  the  operation  of  their 
minds  in  valuing  and  taxing  the  roads.  This 
was  wholly  improper.  In  this  respect  the  case 
does  not  differ  from  that  of  a  jury  or  an  um- 
pire, if  we  assume  that  the  members  of  the  board 
were  not  entitled  to  the  possibly  higher  im- 
munities of  a  judge.  •  •  ♦  Jurymen  cannot 
be  called,  even  on  a  motion  for  a  new  trial  in 
the  same  case,  to  testify  to  the  motives  and  in- 
fluences that  led  to  their  verdict.  •  •  •  So, 
as  to  arbitrators.  •  •  •  Similar  reasoning 
waa  applied  to  a  judge.  •  •  •  A  multitude 
of  cases  will  be  found  collected  in  4  Wigmore, 
Evidence.  §{  2348,  2349.  All  the  often  repeated 
reasons  for  the  rule  as  to  jurymen  apply  with 
redoubled  force  to  the  attempt,  by  exhibiting 
on  cross-examination  the  confusion  of  the  mem- 
bers' minds,  to  attack  in  another  proceeding 
the  judgment  of  a  lay  tribunal,  which  is  in- 
tended, so  far  as  may  be,  to  be  final,  notwith- 
standing mistakes  of  fact  or  law." 
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[S]  There  Is  no  doubt  In  oar  minds  tibat 
taxing  and  equalizing  officers  cannot  be  call- 
ed and  examined,  or  submitted  to  cross-exam- 
ination as  adverse  party  witnesses,  wltb  re- 
gard to  the  operation  of  their  minds  in  the 
valuing  and  taxing  of  roads.  Nor  contd  they 
Impeach  the  result  of  their  actions  by  giving 
testimony  of  lmproi)er  motives  oa  their  part, 
except  as  to  fraud.  The  record  of  their  pro- 
ceedings, however,  could  be  shown  in  evi- 
dence to  show  that  they  adopted  a  fundamen- 
tally wrong  principle  upon  which  to  proceed 
to  value  the  properties.  And  tf  they  did 
adopt  such  fundamentally  wrong  principle, 
that  fact  oould  be  shown  also  t^  oral  testi- 
mony even  by  members  of  the  board,  as  w^ 
as  by  the  formal  record  of  their  proceedings. 

At  the  time  the  assessment  was  made  the 
tax  commisalcni  was  composed  of  Messrs. 
RockwelL  Carrlgan,  and  JProst.  The  state 
board  or  equalization  was  composed  of 
Messrs.  Rockwell,  Carrlgan,  Boss,  and  Clau- 
sen, Mr.  Frost  having  resigned  between  the 
date  of  the  meeting  of  the  tax  commisslonera 
in  May  and  the  meeting  of  the  board  of 
equalization  in  September.  Mr.  Koors  was 
secretary  of  the  tax  commission.  The  only 
witness  called  by  reqKmdent  to  testify  in 
regard  to  the  proceedings  of  the  tax  commis- 
sion and  of  the  equalization  board  were  Mr. 
Rodcwell,  former  tax  commissioner,  and  Mr. 
Koors,  former  secretary.  Mr.  EUx^well  tes- 
tified in  substance  that  he  was  a  member  of 
the  board  of  tax  commissioners  for  eight 
years;  that  in  1907  the  old  Railroad  Commis- 
sion talued  the  operating  properties  of  the 
old  Oregon  Railroad  &  Navigation  Company 
at  $19,500,000;  that  at  that  time  there  was 
more  or  less  disagreement  between  the  tax 
commission  and  the  Railroad  Commission  as 
to  the  proper  method  of  valuing  public  util- 
ities, the  tax  commlBslon  maintaining  that 
there  were  two  values,  one  for  rate  making, 
and  one  for  taxation  purposes ;  that  accord- 
ingly, after  the  finding  of  the  value  of  the 
Oreg<»  Railroad  Sc  Navigation  Company 
made  in  1907,  the  tax  commission  selected 
that  road  to  try  out  the  question  which  lesd 
to  the  decision  in  the  Clausen  Case,  in  whicb 
It  was  h^d  that  the  tax  commission  was 
iKnmd  by  the  valuation  fixed  by  the  Public 
Service  Commission,  that  a  property  had  but 
one  value,  whether  it  be  for  taxation  or  rate- 
making  purposes;  that  he  was  disappointed 
at  this  decision,  and  thought  that  it  was  nec- 
essary tor  some  care  to  be  exercised  in  the 
future;  that  accordingly,  when  the  matter 
of  the  assessment  of  the  properties  of  respoi^- 
ent  for  1912  came  up,  the  tax  commission 
called  upon  the  Public  Service  Commission  to 
furnish  them  with  the  value  of  the  proper- 
ties of  this  company ;  that  the  Public  Service 
Commission  furnished  them  with  the  cost 
figures  as  shown  by  the  books  of  the  com- 
pany, and  that  Mr.  Falrchlld,  then  a  member 
of  the  Public  Service  Commission,  Informed 
witness  that,  U  the  Commission  were  to  make 


formal  finding  dt  value,  such  figures  ml«:bt 
be  the  same.  He  further  testified  that  they 
figured  around,  trying  to  get  smnethlng  to 
hang  a  valuation  <»,  but  that  there  was  no 
chance  to  do  It  on  a  8to(dc  and  bond  basis, 
because  they  could  never  find  out  what  per- 
centage of  the  bonded  Indebtedness  was  ap- 
portioned to  Washington,  or  the  value  of  the 
stock;  that  accordingly  he  personally  adopt- 
ed the  figures  furnished  by  the  PuMlc  Service 
Commission,  and  that  he  would  not  hare 
done  this  had  it  not  been  for  the  decision  in 
the  Clausen  Case.  He  testified,  however, 
that  he  did  not  know  what  the  other  mem- 
bers of  the  board  did,  but  spoke  only  for  him- 
self. Upon  cross-examtnatlon  Mr.  Rockwell 
testified  that,  in  his  Judgment,  there  was  a 
difference  between  a  taxation  value  and  a 
rate-making  value,  notwithstanding  the  Clau- 
8en  Case  to  the  contrary,  and  that  there  was 
no  chance  to  get  him  in  line  with  the  Clausen 
decision.  In  other  words,  the  effect  of  the 
testimony  of  this  witness  is  that  he  did  not 
believe  in  the  use  of  the  physical  valuation 
for  ascertaining  the  valuation  for  taxation 
purposes.  The  record  does  not  show  that 
Mr.  Rockwell  entertained  any  feeling  of  hos- 
tlllt7  towards  the  respondent,  but  showa 
merely  that  he  was  acrimonious  in  disposi- 
tion towards  the  decision  In  the  Clausen 
Case,  and  that  he  felt  that  that  decision  was 
unfortunate  for  the  rallroeQ  companies  and 
partlculaily  for  the  re^wndent  Rockwell 
and  Koors  were  the  only  two  witnesses  con- 
nected with  the  tax  commission  or  board  of 
equaUzatl<Hi  whose  testimony  was  introduced 
by  respondent  for  the  purpose  of  impeaching 
the  assessment  attacked. 

[4]  Mr.  Kbora  testified  that  the  tax  com- 
mission did  not  pretend  to  make  any  Inyes- 
tlgaUon  with  respect  to  the  fair  cash  value 
of  the  properties  of  respondent,  but  that  it 
considered  it  was  bound  by  the  cost  figures 
fumlsheJd  by  the  Public  Service  Commission, 
and  further  that  the  t>oard  of  equalization 
claimed  that  It  could  not  consider  the  peti- 
tion for  a  reduction  filed  by  the  respondeat 
because  It  was  bound  by  the  Clausen  deci- 
sion. All  this  has  to  do  with  mental  process- 
es of  the  members  of  the  boards,  and,  coming 
frmn  one  who  was  not  a  meml)er,  was  dearly 
testimony  of  his  own  condnslons  and  was  not 
competent  There  was  nor  other  testtmony 
than  that  of  Mr.  Koors  as  to  the  mental  pro- 
cesses of  the  other  members  of  the  tax  com- 
mission and  of  the  equalization'  board.  Those 
members  might  possibly  have  testtfieU  for 
themselves  to  the  same  extent  that  Mr.  Rode- 
well  testified  as  to  the  prlnciide  they  adopt- 
ed in  arriving  at  the  assessment  The  ques- 
tion then  to  be  determined  Is  whether  the 
testimony  in  the  record  Is  sufflcl»it  to  show 
arbitrary  action  on  the  part  of  these  two 
boards. 

No  valuation  of  the  new  properties  of  any 
of  the  lines  comprising  the  Oregcm-Washlng- 
ton  Railroad   &  Navlgatlcm   Company  had 
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been  ouide  by  the  Public  Service  Commission. 
At  that  time  there  were  not  available  any 
flgores  showing  the  physical  valne  of  theae 
lines  or  of  the  additimis  and  betterments 
made  to  the  properties  subsequent  to  1907. 
The  tax  commission  accordingly  requested 
the  Public  Service  Commission  to  furnish 
them  with  these  figures.  The  Public  Service 
Commission  sent  an  engineer  to  the  office  of 
the  respondent  tor  the  purpose  of  ascertain- 
ing the  cost  of  the  new  properties  from  the 
bo<As  of  the  company.  He  went  and  secured 
figures  which,  after  some  revisions  and 
emendations  by  the  chief  engineer  of  the 
Public  Service  Oommission  in  conference 
with  the  chief  auditor  of  the  operating  sys- 
tem of  the  respondent,  were  forwarded  to 
the  tax  commission.  In  fact  the  chief  au- 
ditor of  the  respondent,  after  the  engineer 
of  the  Public  Service  Oommission  had  taken 
the  figures  from  the  respondent's  books,  made 
a  correction  In  which  he  increased  the  figures 
very  materially.  The  tax  commission,  after 
deducting  certain  nonoperatlng  properties  in- 
cluded in  the  figures  obtained  from  the  Pub- 
lic Service  Commission,  found  a  valuation  of 
substantially  the  same  as  those  cost  figures, 
plus  the  $19,'500,000  valuation  placed  upon 
the  properties  of  the  old  Oregon  Eallroad  & 
Navigation  Company  by  the  Railroad  Com- 
mission in  1907. 

[S]  Notwithstanding  that  respondent  con- 
tends that  the  old  valuation  of  1907  was  some 
$6,000,000  excessive  by  reason  c(f  going  con- 
cern value  or  good  will  value  being  included 
therein,  that  vafluation  is  not  open  to  attack. 
Tliat  was  the  physical  valuation  placed  ujwn 
the  old  properties  by  a  tribunal  having  con- 
clusive powers,  subject  only  to  revision  by 
the  courts  in  proper  cases,  so  to  do. 

In  the  Clausen  Case  the  logic  of  the  con- 
atrucUon  of  the  two  statutes  of  1907  is  ir- 
refutable, notwithstanding  the  acrimonious 
criticism  of  the  recalcitrant  member  of  the 
tax  commlfsloD.  In  that  case  the  amendment 
to  the  Railroad  Commission  Act  was  com- 
mended  as   follows : 

"The  amendment  to  the  railroad  oommiBslon 
act  was  not  only  passed  and  approved  subse- 
quent to  the  passage  of  the  tax  commission  act 
of  1907,  but  as  against  the  uncertain  'book- 
keeping,' 'stock  and  bond,'  and  'capitalization' 
methods  of  ascertaining  value,  to  which  the 
tax  commis8i<«  was  empowet«d  to  resort,  with 
a  view  of  the  property  if  it  deemed  it  necessary, 
the  railroad  commission  was  directed  to  find 
the  actual  value  of  the  property;  not  by  re- 
sort to  bookkeeping  methods  or  at  the  peril 
of  the  fluctuating  stock  market,  but  by  refer- 
ence to  the  cost  of  reproduction;  not  the 
market  value  of  its  stock,  but  the  real  value 
of  its  property,  considering  its  physical  char- 
acter and  its  earning  capacity.  In  other 
words,  it  was  provided  that  the  property  of 
railroads  should  be  valued  as  the  stock  of 
the  merchant  or  the  land  of  the  farmer  is 
valued.  Although  we  are  reminded  by  coun- 
sd  that  the  taxing  authorities  are  not  bonnd 
to  consider  physical  valne,  but  may  resort 
to  the  'stock  and  bond'  or  'capitalization  of 
earnings'  method  of  taxation,  we  are  undi- 
vided In  our  answer  that  it  was  undoubtedly 
the  intent  of  the  Iiegialature,  mindful  of  the 


evasions  of  railroad  companies  in  years  pastt 
to  avoid  these  methods  and  to  put  them  upon 
the  same  plane  as  the  individual  whose  acre 
is  under  bis  feet.  Such  methods  were  and  are 
unfair — unfair  to  both  parties  to  the  tax;  and 
we  may  well  assume  that,  in  passing  the  amend- 
ment to  the  railroad  commisdon  act,  the  Legis- 
lature intended  just  what  it  said,  that  when 
ascertained,  the  value  fixed  by  the  railroad  com- 
mission, after  a  full  judicial  bearing  and  with 
the  aid  of  its  engineers,  accountantig,  experts, 
and  practical  and  experienced  men  in  every 
department  of  railroad  engineering,  accounting, 
and  construction,  should  be  binding  and_  con- 
clunve  upon  the  public  and  upon  me  railroad 
companies.  The  Legislature  intended  that  the 
commission's  findings  should  leave  no  doubt  or 
uncertainty,  and  they'  are  conclusive  as  made, 
unless  revised  by  the  courts  in  a  proper  proceed- 
ing." 

Reference  was  also  made  In  that  decision 
to  a  subsequent  act  of  the  Legislature  of 
1011  (page  538,  chapter  117),  reiterating  the 
legislative  will  that,  when  the  Railroad  Com- 
mission (or  Public  Service  Commission  as  It 
now  Is)  shall  have  valued  the  property  of  any 
public  service  company  as  provided  for  there- 
in, "nothing  leas  than  the  market  value  so 
found  by  the  Commission  shall  be  taken  as 
the  true  value  of  the  property  of  such  com- 
pany used  for  the  public  convenience  for  the 
purposes  of  assessment  and  taxation." 

We  thus  find  It  to  be  the  undoubted  legis- 
lative will  of  this  state  that  findings  of  the 
Public  Service  Commission  as  to  the  values 
of  public  service  properties'  shall  be  condu- 
sive  In  all  proceedings  as  made,  unless  revis- 
ed by  the  courts  In  a  proper  proceeding,  to, 
the  Clausen  Case  we  further  said : 

"The  property  can  have  but  one  true  value, 
whatever  may  be  the  purpose  of  the  investiga- 
tion; whether  It  be  for  the  purpose  of  fixing 
reasonable  rates  for  transportation  of  passen- 
gers, or  carrying  freight,  or  for  the  purpose  of 
taxation,  'the  rule  to  be  applied  in  ascertaining 
the  value  of  the  property  should  be  the  same. 
•  •  *  The  same  property  cannot  rightfully 
be  valued  at  one  sum  for  •  *  *  the  purposes 
mentioned,  and  at  a  different  amount  for  the 
other." 

[1]  In  this  case,  ^mlnating  the  value  as 
found  by  the  Railroad  Commission  In  1907, 
aU  of  the  pn^erties  here  Involved  were  new 
properties,  and  had  been  operated  over  a  pe- 
riod of  fTMn  one  to  two  years.  It  was  Impos; 
sible  to  ascertain  the  stock  and  bond  value  of 
these  properties  because  the  bonds  had  never 
been  apportioned  to  this  state,  and  the  stock, 
being  owned  by  another  corporation,  the  Ore- 
gon Short  Ldne  Railroad  Company,  was  not 
for  sale.  There  was  likewise  but  little  in- 
formation available  with  respect  to  the  densi- 
ty of  traffic  or  other  factors  of  that  nature. 
It  is,  of  course,  a  necessary  role  that,  in  val- 
uing a  railroad,  the  first  inquiry  is  as  to  its 
actual  cost.  That,  prima  fade,  Is  its  value. 
But  If  It  appears  that  the  actual  cost  was  In 
excess  of  the  necessary  cost,  the  necessary 
cost  is  the  proper  standard.  If  It  further  ap- 
pears that  the  net  income  of  the  road  does 
not  amount  to  current  rates  of  Interest  on  Its 
necessary  cost,  and  is  not  Ukely  to  do  so,  or 
If  the  business  of  the  road  Is  likely  to  be  de- 


Digitized  by  VjOOQ  IC 


936 


187  PACIFIC  EBPOETEB 


(Wash. 


strayed  or  impaired  by  competition  or  other 
eanse,  or  It  the  utility  of  the  road  Is  not 
equal  to  Its  cost,  then  its  Talne  is  less  than 
Its  cost,  and  must  be  determined  by  reference 
to  its  utility  alone.  State  v.  Central  Pac.  R. 
Co..  10  Nev.  47. 

The  testimony  of  one  other  member  of  the 
state  tax  commission  at  the  time  the  assess- 
ment was  made  (Mr.  Frost)  was  introduced 
by  the  appellants  in  this  case,  and  he  testi- 
fied, among  other  things,  that,  in  his  opinion, 
until  a  railroad  has  been  in  operation  suffi- 
ciently long  to  permit  an  intelligent  compre- 
hension of  the  character  and  volume  of  busi- 
ness It  is  going  to  do,  there  is  only  one  meth- 
od, and  that  is  to  arrive  at  the  physical  val- 
ue, which,  if  the  railroad  is  new  and  reason- 
able constructed,  is  approximately  the 
amount  of  money  that  has  been  Invested  in 
the  construction  and  acquisition  of  the  right 
of  way  and  necessary  station  grounds  and 
terminal  holdings,  and  constructions  and 
equipment  of  the  road.  Obviously,  we  think 
this  is  the  proper  view,  and  shows  that  the 
state  tax  commission  proceeded  upon  the 
only  possible  basis  of  arriving  at  the  value 
of  the  operating  properties. 

[7, 1]  If  the  findings  of  the  Public  Service 
Commission  are  binding  and  conclusive  as  a 
yvbole,  certainly  they  must  be  as  to  any  part 
or  portion  of  the  facts  necessary  to  enter  in- 
to their  conclusloas.  They  made  and  furnish- 
ed the  finding  as  to  the  cost  of  these  new  op- 
erating lines  and  the  additions  and  better- 
ments to  the  respondent's  properties;  and, 
moreover,  their  figures  as  to  cost  were  prac- 
tically furnished  and  agreed  to  by  respond- 
ent It  is  not  contended  by  respondent  that 
it  could  contest  these  figures  as  valuation  for 
rate-making  purposes.  It  is  true  the  cost  fig- 
ures do  not  constitute  complete  e'vldence  of 
the  true  cash  value,  or  such  value  as  the 
Railroad  Commission  was  required  to  ascer- 
tain, of  operating  railroad  properties,  to  be 
considered  in  making  up  a  proper  and  rea- 
sonable schedule  of  freight  and  passenger 
rates,  nor  do  cost  figures  in  all  cases  repre- 
sent that  value  at  which  the  property  would 
be  taken  in  payment  of  a  just  debt  from  a 
solvent  debtor.  In  fact,  the  cost  of  produc- 
tion of  the  new  lines  and  betterments  might 
depreciate  so  that  In  a  few  years  the  operat- 
ing pn^erties  would  be  worth  much  less, 
and,  on  the  other  hand,  they  might  enhance 
so  that  in  a  few  years  they  would  l>e  worth 
much  more.  But  it  is  manifest  that  the  cost 
of  production  within  an  appreciably  short 
time  of  the  time  of  valuation  must  be  a  very 
considerable  dement  in  determining  the  true 
cash  value  or  that  value  at  which  the  prop- 
erty would  be  taken  tn  payment  of  a  Just 
debt  from  a  solvent  debtor.  If  the  cost  paid 
out  was  not  the  necessary  cost  of  the  produc- 
tion of  the  property,  it  was  incumbent  ui>on 
the  respondent  to  show  what  unnecessary 
sums  were  paid  out  in  construction  and  ac- 
quisition of  the  properties.  If  there  was  an 
enhanced  value,  it  was  of  course  incumbent 


upon  the  state  tax  commission  to  ascertain 
the  enhanced  value  and  determine  upon  that 
as  the  true  cash  value  at  the  time  of  the  as- 
sessment 

The  respondent  did  not  Introduce,  or  at- 
tempt to  introduce,  In  evidence  any  testimony 
tending  to  show  that  the  cost  figures  furnish- 
ed by  It  to  the  Public  Service  Commission, 
and  by  that  board  to  the  tax  commission, 
were  not  the  necessary  costs  of  construction 
and  acquisition  of  their  properties,  or  that 
they  were  not  judiciously  and  soundly  expend- 
ed. All  that  they  attempted  to  Introduce  was 
testimony  of  alleged  valuation  experts,  giv- 
ing their  conclusions  as  to  the  values  of  the 
various  operating  properties  of  respondeat 
based  upon  certain  methods  of  calculation. 
These  methods  in  some  instances  show  them- 
selves to  t>e  inconclusive  because  in  their  tes- 
timony they  assume  that  If  certain  theories 
be  adopted,  then  a  certain  value  is  arrived 
at;  and  If  certain  other  theories  be  adopted, 
then  their  valuation  is  another  figure;  and 
none  of  them  agree.  The  properties  of  re- 
spondent were  assuredly  operating  pr<^>er- 
tles.  They  were,  with  but  a  few  exceptions, 
none  of  them  abandoned  properties,  and  these 
we  may  assume  were  eliminated  by  the  fact 
that  valuation  arrived  at  by  the  tax  commis- 
sion was  somewhat  less  than  the  cost  figures 
obtained  froiu  the  Public  Service  Commis- 
sion; and,  whatever  the  theories  of  the  so- 
called  experts  in  arriving  at  the  values  of 
the  property,  the  method  of  obtaining  the 
same  is  practically  fixed  by  the  statute  in 
this  state,  and  few  of  them  in  their  theories 
conformed  to  the  statute. 

In  Ntl.  Lum.  &  Mfg.  Ca  v.  Ghehalls  Coun- 
ty, 86  Wash.  483,  150  Pac.  1164,  we  had  be- 
fore us  the  question  of  the  correctness  of  an 
assessment  made  upon  a  sawmill  plant  The 
assessor  adopted  the  depreciated  value  of  the 
plant  as  found  by  an  appraisal  company. 
The  company  claimed  that  this  was  not  a 
correct  method  of  valuation."  We  said: 

"Finding  the  new  replacement  value,  and 
then  deducting  from  this  the  amount  of  the  de- 
preciation, is  one  way  of  finding  the  actual 
value.  The  new  replacement  value,  leas  the  de- 
preciation, would  give  the  depreciated  value." 

That  would  be  true  in  the  instant  case. 
But  there  was  no  testimony  offered  as  to  de- 
preciated value,  and  therefore  the  tax  com- 
mission could  only  find  a  new  replacement  or 
reprodactlon  value,  and  that  value,  when 
there  was  nothing  else  shown  or  capable  of 
ascertainment  than  the  original  cost  of  con^ 
structlon  and  acquisition  of  properties  with- 
in a  very  short  time  thereof,  ought  to  be  con- 
sidered the  principal  factor  in  determining 
the  true  cash  value.  In  fact  there  was  noth- 
ing else  to  do. 

[9, 10]  We  are  utterly  unable  to  ascertain 
upon  what  basis  the  trial  court  arrived  at 
his  valuation.  It  is  considerably  higher  than 
the  valuations  placed  upon  the  property  by 
the  respondent's  experts  without  any  analy- 
sis showing  his  revisions  thereof,  and  Ls  a 
little  more  than  10  per  cent  lower  than  the 
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valaatlon  fixed  by  the  state  tax  commission 
and  the  board  of  eqnaUsatlon.  It  Is  too  well 
established  In  this  state  that  the  principle 
gorernlng  snch  cases  as  this  Is  that,  in  an 
independent  proceeding  attacking  the  assess- 
ment findings  of  assessment  boards  or  ofiS- 
cers,  courts  wUl  not  consider  complaints  as 
to  the  results  reached  by  the  legal  taxing 
officers  except  those  based  on  fraud  or  the 
clear  adoption  of  a  fundamentally  wrong 
principle,  to  require  any  citation  of  prece- 
dent. And  it  has  been  well  established  that, 
where  the  complaint  is  merely  as  to  OTerral- 
nation,  unless  the  excessive  valuation  is  so 
great  as  to  clearly  manifest  arbitrary  con- 
duct or  fraud  on  the  part  of  the  assessing 
officers,  such  assessments  will  not  be  over- 
turned. There  is  not  sufficient  evidence  in 
this  record  to  overthrow  the  presumption 
that  the  assessing  boards  acted  in  good  faith, 
or  to  show  that  their  actions  were  arbitrary 
and  erroneous.  Since  we  are  unable  to  as- 
certain upon  what  basis  the  trial  court  ar- 
rived at  the  valuation  made  by  it  by  any 
analysis  of  the  testimony  in  this  regard,  we 
are  forced  to  the  view  that  the  assessment 
and  equalization  thereof  made  by  the  state 
tax  commission  and  the  state  board  of  equal- 
ization shonld  stand. 

[11]  As  to  the  charge  of  discrimination 
against  the  respondent  and  in  favor  of  the 
Milwaukee  and  Northern  Pacific  Companies, 
the  only  showing  made  by  respondent  in  that 
regard  is  that  the  Milwaukee  secured  a  re- 
duction of  approximately  14.7  per  cent  from 
cost  of  their  new  lines  and  the  Northern  Pa- 
dflc  a  reduction  of  $4,000,000  from  cost  of 
their  newly  constructed  lines  prior  to  1912, 
which  had  not  been  valued  by  the  Public 
Service  Commission. 

It  is  contended  that  the  testimony  of  Mr. 
Bockwell  vitiates  the  assessment  of  the  re- 
spondent's property,  which  was  not  reduced 
from  Its  cost  price.  It  being  as  follows: 

"When  we  came  to  equalize  them  we  fixed 
the  value  at  the  value  found  by  the  Public  Serv- 
ice Commission.  There  might  have  been  some 
little  change  by  reason  of  the  deduction  of  non- 
operating  property  that  was  assessed  locally. 
We  allowed  a  substantial  reduction  from  the 
cost  of  the  Milwaukee  because  the  Public  Serv- 
ice Commission  never  had  valued  the  Milwaukee, 
and  we  did  not  attach  much  importance  to  their 
cost  figures." 

And  therefore  it  is  argued  that  it  appears 
that,  in  assessing  these  new  properties,  cost 
controlled  In  the  case  of  the  Oregon-Wash- 
ington Bailroad  ft  Navigation  Company  but 
was  regarded  of  little  importance  In  the  case 
of  the  Milwaukee,  while  the  reduction  in  the 
Northern  Padflc's  case  is  not  explained  at 
all.  But  we  are  not  advised  as  to  whether 
or  not  the  Milwaukee  company  produced  evi- 
dence which  justified  the  equalization  in  its 
case  and  the  Northern  Pacific  in  Its  case.  In 
any  evMit  the  presumption  as  to  the  regular- 
ity and  good  faith  of  the  assessments  attach- 
es. And  so  far  as  the  difference  between 
the  valnes  la  concerned,  the  well-established 


rule  in  this  case  is  as  stated  in  Doty  Lnm. 
&  S.  Co.  V.  Lewis  County,  60  Wash.  428,  lU 
Pac.  662,  Ann.  CM.  1912B,  870: 

"The  assessment  of  the  property  of  others  at 
a  lower  proportion  of  its  value  than  that  of  a 
complaining  taxpayer,  which  is  not  assessed 
at  more  than  its  cash,  value  as  required  by  law 
does  not  make  the  tax  invalid,  unless  the  as- 
sessment was  fraudulently  made." 

That  the  assessment  here  was  fraudulent- 
ly made  we  cannot  perceive. 

We  are  convinced  that  the  decree  of  the 
trial  court  was  erroneous,  and  must  be  re- 
versed. 

Reversed. 

ELLIS,  O.  J.,  and  MORiBIS,  MAIN, 
PARKER,  FULLBBTON,  and  WEBSTER, 
JJ.,  concur. 


DICKSON  V.  DABNELL  et  aL    (No.  18740.) 

(Supreme  Court  of  Washington.     Sept  17, 
1917.) 

1.  Contracts  «=>ie9— ORAi^-CoNSTBtrcTioN— , 

SUBBOUNDING  ClBCtmSTANCZS. 

In  construing  an  oral  contract,  the  terms  of 
which  are  disputed,  the  Intention  of  the  parties 
must  be  ascertained,  not  only  from  their  testi- 
mony, but  by  consideration  of  the  circumstances 
surrounding  the  contract  and  the  conduct  of  the 
parties  before  dispute. 

2.  Contracts  *=»322(3)— Oonbtbuotioh— Evi- 

DKNCE. 

In  an  action  to  recover  under  a  contract 
whereby  plaintiff  purchased  horses  for  dcfcnrl- 
ants  which  were  intended  for  resale  to  tbe 
French  government,  evidence  held  to  show  an 
agreement  that  the  inspection  of  French  repre- 
sentatives should  be  final  as  to  the  grade  of  the 
horses,  and  that  defendants  should  not  be  lia- 
ble for  the  price  of  those  rejected. 

3.  Appbal  and  Ebrob  «=>  1008(1)— Review- 
Findings  OF  Tbial  ComtT. 

Findings  of  fact  by  the  trial  court  are  en- 
titled to  great  weight  though  the  case  be  tried 
de  novo  on  appeal. 

4.  Contracts     «=9284(4)— Constbuction— In- 

BPEOTIOIf. 

Where  plaintiff  pnrchased  horses  for  defend- 
ants, which  were  to  be  resold  to  the  French  gov- 
ernment, and  it  was  agreed  that  the  determina- 
tion of  tbe  French  inspectors  should  be  final,  the 
inspector's  determination  cannot  be  impeached, 
in  the  absence  of  fraud,  collusion,  or  palpable 
arbitrary  action,  and  hence  plaintiS^  cannot  es- 
cape the  force  of  such  inspection  by  contending 
he  was  not  bound  thereby. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  W.  A.  Hunebe,  Judge. 

Action  by  M.  M.  Dickson  against  D.  Dar- 
nell and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

Post,  Russell,  Carey  ft  Hlggins,  oi:  Spokane, 
for  appellants.  Merritt,  Lantry  &  Merritt 
of  Spokane,  for  respondent. 

ELLIS,  C.  J.  Action  for  $1,046.50,  with 
Interest,  claimed  to  be  due  under  an  oral  con- 
tract pursuant  to  which  plaintiflf  purchased 
for  defendants  certain  horses  for  resale  to 
the  French  Republic.     Defendants  counter- 


sFor  other  cues  aee  ume  topic  and  KBY-NUMUHIK  In  all  Key-Numbered  Dl^esU  and  Indexea 


Digitized  by 


Google 


167  PACIFIC  BEPORTBB 


(WUb. 


dalioed,  demandlnsr  a  judgment  against  plain- 
tiff  for  $1,303.65,  with  Interest 

The  main  controversy,  as  we  view  It,  re- 
lates to  the  terms  of  the  contract.  It  Is  not 
controverted  that  the  horses  were  to  meet 
certain  spedflcations ;  but  plaintiff  claims 
that  there  was  no  agreement  as  to  who 
should  determine  whether  In  fact  they  did  so 
or  not,  while  defendants  claim  that  It  was 
agreed  that  the  French  Inspectors  should  be 
the  final  arbiters  of  that  question,  t^lnce 
shortly  after  the  outbreak  of  the  present  war 
In  Europe  defendants  have  been  furnishing, 
under  contract,  horses  to  the  French  gov- 
ernment, nielr  mode  of  operation  was  to 
select  some  center,  as  In  this  instance  Spo- 
kane, as  a  purchasing  point.  They  would 
then  deposit  in  some  bank  money  estimated 
to  be  BuiUcient  to  meet  purchases  in  the  sur- 
rounding territory.  Local  horse  buyers 
would  then  be  employed  to  canvass  the  re- 
gion and  purchase  horses,  paying  therefor  by 
checking  on  defendants'  bank  account. 

In  the  early  part  of  1915,  defendant  Dar- 
nell, representing  bis  firm,  came  to  Spokane, 
made  the  necessary  banking  arrangements 
with  the  Spokane  &  Eastern  Trust  Company, 
and  through  one  Smith,  assistant  cashier  of 
that  bank,  got  in  touch  with  certain  local 
horsemen,  among  them  the  plaintUI.  Plaln- 
tlfl  had  been  dealing  la  horses  for  years,  and 
Just  prior  to  this  time  had  been  buying  for 
one  Franchen,  who  was  collecting  horses  in 
the  vicinity  of  Spokane  for  defendants. 
Plaintiff,  desiring  to  deal  with  defendants  di- 
rect, sought  the  Introduction  to  Darnell 
through  Smith.  Smith  and  several  horse 
buyers  beside  plalntUT  were  present  when  the 
oral  contract  between  plaintiff  and  Darnell 
was  made.  Darnell  told  plaintiff  what  the 
si)eclficatlon8  were  for  three  classes  of  hors- 
es, known  as  "Class  AA,"  "Class  A,"  and 
"Class  C."  Plaintiff  claims  that  at  the  time 
he  made  a  notation  of  these  for  his  own  con- 
venience, but  the  memorandum  was  not  pro- 
duced at  the  trial.  Since  there  is  no  ma- 
terial controversy  as  to  what  these  specifica- 
tions were,  we  shall  not  set  them  out.  Dar- 
nell testified,  and  the  fact  is  not  disputed, 
that  they  were  the  spedflcations  furnished 
him  by  the  French  government.  The  horses, 
of  whatever  class,  were  to  be  sound  and  with- 
out blemish.  It  was  agreed  that  plalntifT  was 
to  purchase  horses  meeting  these  specifica- 
tions, and  he  was  authorized  to  pay  for  them 
by  drawing  on  defendants'  bank  account.  He 
was  personally  to  pay  his  own  incidental  ex- 
penses. Defendants  were  to  pay  the  freight 
on  all  horses  purchased  by  plaintlfl  and  ac- 
cepted. If  they  were  billed  direct  to  Jersey 
City,  N.  J.,  with  a  provision  for  unloading  at 
Spokane  for  inspection.  For  all  horses  meet- 
ing the  specifications,  defendants  were  to  pay 
plaintlfl  agreed  prices  per  head  as  follows: 
Class  AA,  $165 ;  Class  A,  $185 ;  and  Class  O, 
$110.  PlainttfTB  compensation  was  to  be  the 
profit  he  could  make  by  purchasing  horses  be- 
low these  agreed  prices.    Up  to  this  point 


there  Is  practically  no  disagreement  as  to 
what  the  contract  was.  We  shall  later  no- 
tice the  evidence  as  to  inspection. 

Plaintiff  bought  40  horses.  Issuing  in  pay- 
ment checks  aggregating  $4,133.50  against  de- 
fendants' bank  account.  The  last  bunch  of 
these  horses  was  shipped  to  Spokane  about 
November  26  or  27, 1915,  where  they  remain- 
ed in  plaintUTs  custody.  He  paid  the  ex- 
pense of  their  care  by  drawing  on  defend- 
ants' bank  account  About  December  20th, 
and  again  about  a  week  later,  representa- 
tives of  the  French  government  made  two  in- 
spections of  the  horses  and  accepted  in  all 
20  horses  as  being  within  the  spedflcatloiis. 
These  were  classed  and  priced  as  follows: 

'3  Class  AA  at  $166  each $   465.00 

11  Class  A     at  $135  each 1,485.00 

6  Class  G     at  $110  each 660.00 

Total  .$2,610.00 

The  remaining  20  horses  were  rejected. 
Plaintiff  claimed  that  the  horses  were  up  to 
the  specifications  and  should  have  been  ac- 
cepted. Defendants  claimed  that  the  French 
inspection  settled  that  matter.  Meanwhile 
the  horses  were  being  kept  at  Spokane  at 
plaintUTs  charge  for  feed  and  care.  Finally 
a  stipulation  was  executed,  on  January  14, 
1916,  under  which  defendants  deposited  $1,- 
250  with  the  Spokane  &  Elastem  Trust  Com- 
pany to  secure  plaintiff,  and  the  rejected 
horses  were  surrendered  to  the  defendants, 
and  subsequently  sold  at  public  auction  for 
$1,190.  PlaintUTs  claim  in  this  action  Is 
that  all  of  the  40  horses  should  have  been 
accepted  and  so  classified  as  to  make,  at  the 
agreed  prices,  an  aggregate  value  of  $5,180, 
and  that  he  was  entitled  to  $1,046JSO,  the 
difference  between  that  aggregate  and  the 
$4,133.50  which  he  paid  for  the  horses  by 
checks  on  defendants'  account 

At  the  trial  it  was  admitted  that  one  horse, 
for  lack  of  height,  did  not  come  within  the 
spedflcations.  Both  parties,  between  the 
time  of  the  last  French  inspection  and  the 
sale  of  the  rejected  horses,  had  the  rejected 
horses  examined  by  experienced  horsemen, 
who  testified  at  the  trlaL  Much  evidence 
was  Introduced  as  to  whether,  in  the  opin- 
ion of  these  witnesses,  the  rejected  horses 
met  the  spedflcations;  but,  as  we  view  the 
case.  It  is  not  necessary  to  examine  this  evi- 
dence in  detail.  The  court  found  that  39  of 
the  horses  were  within  the  spedficatl<Mis, 
and  should  have  been  so  classified  and  priced 
as  to  give  a  total  value  of  $4,965.  He  further 
found  that  the  remaining  horse  was  of  the 
value  of  $130,  making  the  value  of  all  of  the 
horses  $5,096.  Deducting  the  $4,133.60  paid 
for  the  horses,  the  court  oonduded  that  plain- 
tiff was  entitled  to  Judgment  for  $961.50. 
Judgment  went  accordingly.  Defendants  ap- 
pealed. 

[1,2]  As  before  stated,  appellants'  main 
contention  is  that  it  was  imderstood  from  the 
beginning  that  the  decision  of  the  French  in- 
spectors should  be  final  as  to  whether  the 
horses  came  up  to  the  specifications.    We  re- 
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gard  this  as  the  cnidal  qnestton  In  the  case, 
and  we  rtiall  therefore  discuss  the  evidence 
toudilng  It  In  some  detail.  Respondent  tes- 
tified that  he  was  to  take  care  of  the  horses 
that  did  not  come  up  to  specification,  that  he 
was  to  take  them,  pay  for  them,  and  keep 
them,  repaying  the .  money  he  had  paid  for 
them,  together  with  freight  and  feed  up  to 
the  time  they  were  ready  for  delivery.  At 
first  he  testified  in  substance  that  he  did  not 
know  the  horses  were  being  purchased  for 
resale  to  the  French  Republic,  and  that  noth- 
ing was  said  as  to  who  should  Inspect  them. 
Though  his  testimony  on  this  point  was  re- 
luctantly given,  he  finally  admitted  that  he 
bad  learned  before  he  entered  Into  the  con- 
tract that  appellants  were  buying  horses  for 
the  French  government,  and  that  be  suppos- 
ed some  one  representing  the  French  govern- 
ment would  come  and  inspect  them.  His  own 
testimony  convinces  us  that  he  knew  the 
horses  were  being  purchased  for  resale  to  the 
French  government,  and  were  intended  for 
use  in  the  war,  and  that  he  must  have  known 
that  they  would  not  be  accepted  for  the  pur- 
pose for  which  they  were  bought  unless  pass- 
ed by  the  InsiMctors  for  the  French  govern- 
ment. One  De  Spain,  a  silent  partner  of  re- 
spondent, who  purchase  most  of  the  horses 
and  testified  that  be  was  to  get  a  share  of 
the  profits,  testified  that  he  also  had  former- 
ly purchased  for  Franchen,  and  at  the  time 
understood  that  he  was  buying  for  the 
French  government,  and  that  Franchen  gave 
Darnell  checks  for  the  horses;  that  when 
buying  for  Dickson  he  knew  that  Dickson 
had  an  arrangement  with  Darnell,  Love,  and 
Meek,  and  that  they  were  buying  for  the 
French  government.  De  Spain  had  nothing 
to  do  with  the  making  of  the  contract  and 
was  not  present  when  It  was  made.  It  Is 
clear  that  his  Information  as  to  the  matter 
was  secured  from  respondent.  One  Hunter, 
'a  horse  buyer,  who  was  present  when  the 
contract  here  involved  was  made,  testified 
that  he  was  interested  in  this  case,  because 
he  had  a  case  pending  against  appellants  in- 
volving the  same  question,  and  admitted  that 
either  before  or  at  the  time  of  the  meeting 
when  the  contract  was  made  the  buyers  pres- 
ent were  told  that  ]<>ench  Inspectors  would 
come  to  Inspect  the  horses,  and  that  those 
that  were  accepted  would  go  on,  and  those 
that  were  not  accepted  would  not  go  on. 
Smith,  who  was  present  when  the  contract 
was  made,  testified  that  in  the  conversation 
it  was  stated  that  the  horses  were  to  be  ex- 
amined by  French  Inspectors.  He  also  was 
interested,  in  that  he  had  an  agreement  with 
respondent,  made  In  consideration  of  his  in- 
troduction of  respondent  to  Darnell,  to  re- 
ceive from  respondent  $3  per  head  for  the 
horses  inspected  and  accepted  by  the  French 
Inspectors.  Appellant  Darnell,  in  response  to 
a  question  by  the  court  as  to  what  was  said 
about  inspection,  stated: 

"The  conversation  was  nothing  more  than  that 
these  hones  were  to  be  bought  and  brought  here 


and  inspected  by  the  Inspectors  of  the  Frendi 
Bepablic.  *  *  *  It  was  mutually  understood, 
as  far  as  I  knew." 

And  again: 

"Q.  Who  was  to  determine  whether  a  horse 
was  Class  0,  or  A,  or  AA,  or  any  other  class? 
A.  The  French  inspector,  of  course." 

And  again  on  cross-examination^ 
"Q.  As  I  remember  your  testimony,  you  don't 
remember  that  there  was  anything  mentioned,  at 
the  time  you  were  talking  with  Mr.  Dickson, 
that  the  horses  must  be  inspected  by  the  French 
inspectors?  A.  That  was  the  understanding; 
that  they  were  to  be  inspected  by  the  French  In- 
spectors. Q.  How  did  it  become  the  understand- 
ing? A.  Because  Mr.  Dickson  knew  we  were 
handliDg  horses  to  be  placed  before  the  French 
inspectora" 

Finally,  the  court  seeming  still  in  doubt  a» 
to  what  he  had  said,  remarked: 

"The  Court:  I  understood  that  he  did  not  re- 
member anything  specifically  being  said  as  to 
who  was  to  pass  on  the  Class  A,  or  AA,  or  O 
grade  of  horses. 

"Mf.  Post:  That  is  not  the  way  I  understood 
him.  He  said  that  only  as  to  the  rejects,  what 
was  to  be  done  with  them. 

"The  Court:  What  did  you  say  on  that  sub- 
ject, Mr.  Darnell?  A.  I  said  that,  as  far  as 
the  inspection  was  concerned,  the  horses  were 
all  to  be  passed  on  by  the  inspectors  of  the 
French  Republic. 

"Mr.  Post:  Did  you  say  that  to  Mr.  Dickson, 
or  not;  did  you  tell  him  that?  A.  Yes,  sir: 
I  never  said  anything  else  to  any  one,  except 
that  the  inspection  would  be  by  the  French  in- 
spectors. I  never  had  Inspected  any  horses  for 
any  one.  Q.  I  am  not  asking  what  you  said  to 
anybody  except  to  Mr.  Dickson.  A.  Yes,  sir; 
he  knew  they  would  be  inspected  by  the  French 
inspectors. 

"The  Court:  I  understood  you  to  say  that  you 
did  not  remember  anything  specifically  that  was 
said  about  the  inspection  of  these  horses  and 
their  grading  into  the  A,  AA,  and  C  classes; 
now,  perhaps  I  misunderstood  you?  A  Well, 
that  classification  was  in  the  specifications,  your 
honor ;  I  gave  him  the  specifications  of  the  dif- 
ferent dassifications,  as  nearly  as  I  could  give 
them. 

"Mr.  Post :  I  did  not  hear  him  say  what  your 
honor  suggested. 

"The  Court:  I  nay  have  misunderstood,  but 
that  is  the  way  I  got  it.  A.  I  gave  Mr.  Dickson 
all  the  Information  I  could  in  regard  to  the 
best  class  of  horses  to  buy,  as  nearly  as  I  could, 
what  would  be  liable  to  be  accepted." 

The  contract  being  oral  and  its  terms  dis- 
puted, it  Is  elementary  that  the  intention  of 
the  parties  must  be  ascertained,  not  only  by 
their  testimony,  but  by  considering  that  testi- 
mony In  the  light  of  the  surrounding  circum- 
stances, and  the  purpose  of  the  contract  at 
the  time  It  was  made,  and  the  conduct  of  the 
parties  before  the  dispute  arose.  These 
things  must  be  considered  as  to  showing  the 
probability  as  to  what  the  contract  was.  Mc- 
Cowan  V.  Northeastern  Siberian  Co.,  41  Wash. 
675,  84  Pac.  614.  The  parties  were  experi- 
enced horsemen,  dealing  at  arm's  length. 
They  undoubtedly  knew  that  the  question  as 
to  whether  the  horses  came  up  to  the  sped- 
ficati(His  would  be  a  vital  matter  to  both  par- 
ties. a%at  it  is  a  debatable  question  is  glar- 
ingly evident  from  the  testimony  of  some  18 
witnesses  who  testified  In  this  case. 

[3]  That  an  Inspection  of  the  horses  for 
the  puipose  of  determining  whether  they  met 
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tbe  iq)eciflcatioD  was  Intended  Is  fnrtber 
shown  by  the  fact  that  after  their  arrival  In 
Spokane  respondent  waited  nearly  a  month 
for  the  arrival  of  the  French  Inspectors.  Dnr. 
Ing  this  delay  he  did  not  Inform  apiiellanta 
that  he  was  not  concerned  with  the  Inspec- 
tors and  would  not  be  bound  by  their  deci- 
sion, as  he  now  claims.  Neither  did  he  de- 
mand tliat  appellants  accept  the  horses  as 
meeting  the  specifications,  nor  that  appel- 
lants inspect  tbe  horses  themselves.  He  was 
present  at  the  French  inspection  for  at  least 
a  part  of  the  time,  and  his  silent  partner,  De 
Spain,  was  present  at  both  inspections  and 
assisted  therein.  Not  until  after  the  final  in- 
spection, and  the  rejection  by  the  French  in- 
spectors of  the  20  horses,  did  respondent  as- 
sert that  no  inspection  was  agreed  upon. 
Weighing  all  of  the  evidence  in  the  light  of 
these  circumstances,  and  considering  the  very 
purpose  of  the  contract  and  of  the  known  use 
to  whl<*  the  horses  were  to  be  put,  we  can- 
not escape  the  conclusion  that  it  was  under- 
stood from  tbe  beginning  that  the  horses 
purchased  were  to  be  subject  to  the  French 
inspection  which  was  to  be  binding  upon  both 
parties.  Though  the  findings  of  the  trial 
court  are  entitled  to  great  weight,  the  case 
is  here  for  a  trial  de  novo,  and  we  are  con- 
strained to  the  view  that  the  evidence  pre- 
ponderates against  the  findings  of  the  trial 
court  on  this  question. 

[4]  It  Is  a  well-established  rule  that,  where 
parties  to  a  contract  of  sale  agree  that  the 
quality  of  the  thing  sold  shall  be  determined 
by  an  inspection  to  be  made  by  a  particular 
person,  or  a  person  holding  a  particular  posi- 
tion, such  detetmlnatlon  is  conclusive  upon 
tlie  parties,  and  cannot'be  Impeached,  except 
for  fraud,  collusion,  or  palpably  arbitrary 
action.  Canton  Lumber  Co.  t.  Llller,  107 
Md.  146,  68  Atl.  500;  Nofslnger  v.  Ring,  71 
Mo.  149,  36  Am.  Rep.  456;  Del  Bondio  v. 
Dold  Packing  Co.,  79  Mo.  App.  465;  Chapman 
v.  K.  C,  C.  &  S.  Ry.  Co.,  114  Mo.  542,  21  S. 
W.  858;  Savercool  v.  Farwell,  17  Mich.  308; 
Texas  Star  Flour  MUls  Co.  v.  Moore  (C.  C.) 
177  Fed.  744;  Citizens'  Ind.  Mill  &  El.  Co.  v. 
Perkins  (Okl.)  152  Fac  443;  Lucas  Coal  Co., 
V.  Del.  &  H.  Canal  Co.,  148  Pa.  227,  23  Atl. 
990;  Empson  Packing  Co.  v.  Clawson,  43 
Colo.  188,  05  Paa  546;  Brooke  v.  Laurens 
MllUng  Co.,  78  S.  C.  200,  58  S.  B.  806,  125 
Am.  St,  Rep.  780;  Gratiot  St  Warehouse  Co. 
V.  Wilkinson,  94  Mo.  App,  528,  68  S.  W.  5S1; 
35  Cyc.  227,  228. 

Respondent  does  not  attack  either  by 
pleading  or  evidence,  the  fairness  of  the  In- 
spection made  by  the  French  ln^>ectors. 
Apparently  he  has  elected  to  stand  or  fall  by 
his  assertion  -  that  there  was  no  intention 
tliat  he  should  be  bound  by  it  That  the  deci- 
sion of  the  French  Inspectors  was  not  in  fact 
arbitrary  is  strongly  supported  by  the  widely 
divergent  views  of  the  several  experts  who  ex- 
amined the  horses  as  to  whether  or  not  they 
met  the  specifications.    It  is  true  thtit  no  one 


testtfied  in  specific  terms  that  fbere  was  an 
express  agreement  that  the  French  inspection 
should  be  final  and  condlusive.  That,  how- 
ever. Is  a  matter  of  intention,  to  be  gathered 
from  all  that  was  said  and  done  and  from 
the  circumstances  and  purpose  of  the  agree- 
ment It  would  be  an  Idle  thing  for  tbe  par- 
ties to  have  made  an  arrangement  for  the  in- 
spection, as  is  clearly  borne  out  by  this  rec- 
ord, if  the  result  could  be  set  aside  upon  the 
mere  assertion  of  one  of  the  parties  that  be 
would  not  be  bound  by  It  Chapman  v.  E. 
C,  O.  &  S.  Ry.  Co.,  supra;  Savercool  v.  Far- 
well,  supra. 

Appellants  in  their  answer  alleged  that 
they  have  paid  $770.15  for  freight,  feed,  and 
care  of  the  horses.  This  allegation  was  clear- 
ly made  with  reference  to  both  accepted  and 
rejected  horses.  The  only  testimony  as  to 
such  expense  was  that  of  respondent  He 
stated  that  he  had  drawn  on  appellants'  bank 
account  in  the  sum  of  $618.05  to  pay  for  tbe 
feeding  and  care  of  the  horses  after  their 
arrival  in  Spokane.  There  was  no  evidence 
whatever  as  to  what  was  expended  for 
freight  There  is  no  evidence  or  admission  in 
the  pleadings  from  which  we  can  determine 
with  absolute  accuracy  the  cost  of  caring  for 
the  20  rejected  horses,  which,  in  the  absence 
of  testimony  as  to  freight  is  the  only  ex- 
penditure chargeable  to  respondent  We  shall 
assume,  therefore,  that  of  this  $618.05,  wMch 
respondent  paid  out  of  appellants'  money, 
one-half  should  be  chargeable  to  the  care  of 
the  20  rejected  horses.  As  before  stated,  re- 
spondent ^pald  of  appellants'  money,  for  the 
purchase  of  the  40  horses,  $4,133.50.  Add  to 
this  one-half  of  the  expense  for  care  and 
feeding,  $300,  makes  a  total  of  $4,442.50. 
Twenty  horses  were  accepted,  at  an  aggre- 
gate valuation  of  $2,610;  the  remaining  20 
were  s<^d  at  public  auction  for  $1,190 — ^mak- 
ing a  total  of  $3,800  to  be  credited  to  respond- 
ent Appellants  are  entitled,  therefore,  to 
recover  on  their  ooimterclaim  the  difTerence 
between  these  amounts,  or  $042.50.  Appel- 
lants are  entitled  to  withdraw  the  deposit 
made  under  the  stipulation. 

The  judgment  Is  reversed,  and  cause  is  re- 
manded, with  direction  to  enter  judgment  in 
accordance  with  this  opinion. 

MAIN,  CHADWTCK.  and  WEBSTER.  33, 
concur. 


CITY  OF  SEATTLE  v.  BROOOXS. 
(No.  14081.) 

(Supreme  Court  of  Washington.     Sept  14, 
1917.) 

1.  INTOZIOATINO    LiQUOBS    «=9ll2    —    ObdI- 

NANCK  PaoHiBrriNO  Possession   of  Liq- 

VOR. 

The  city  of  Seattle  had  power  to  pass  ao 
ordinance  prohibiting  a  person  from  having 
in  his  possession  more  than  two  quarts  of  in- 
toxicating liquor  other  than  beer. 
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2.  ljnroxicATiw&  laQuoBs  Cs»112  —  Conxbol 

BY   MUNICIPALITIBa — STATUTE. 

The  state,  by  the  passage  of  Rem.  Code  1915, 
i  6262—1  (initiative  measure  No.  3,  Ijaws  1915, 
p.  2),  did  not  remove  the  subject  of  intoiicat- 
Vag  liquors  from  the  control  of  municipalities. 

3.  Intoxicatino  Liquors  ^=>15— Policb  Pow- 
er or  State  and  Muhicipalitt— Pbohibi- 
TiON  OF  Possession. 

In  the  exercise  of  the  police  power,  it  Is 
within  the  powers  of  the  Legislature  of  the 
state  or  a  municipality  to  prohibit  the  posses- 
sion of  intoxicating  liquor  in  excess  of  a  speci- 
fied amount  irrespective  of  the  intent  of  the  pos- 
sessor. 

4.  Intoxicating  Liquoks  flsr»236(5)— Iixegai- 
PosasasioN — Evidknce — AoinssioN  to  Sus- 
tain Conviction. 

The  admission  by  defendant  that  two  quarts 
of  whisky  and  half  a  quart  of  absinthe  taken 
from  a  safe  by  officers  were  in  his  possession 
was  sufficient  to  sustain  his  conviction  of  hav- 
ing had  in  his  possession  more  than  two  quarts 
of  intoxicating  liquor  other  than  beer,  con- 
trary to  ordinance  of  the  city. 
6.  Intoxicating  Liqcobs  i3=»236(5)— Ii.legai, 
Possession— Sufficiency  of  Bvidenck. 

In  a  prosecution  for  violating  a  city  ordi- 
nance by  having  in  his  possession  more  than 
two  quarts  of  intoxicants  other  than  beer,  evi- 
dence held  to  justify  finding  that  three  pints 
of  whisky  in  the  storeroom  of  the  club  of  which 
defendant  was  manager  and  one  pint  behind  the 
soft-drink  bar  were  in  his  possession. 

6.  Cbiminal  Law  «=»1170(1)  —  Appeai.  — 

HAKHtESS  E?RROB. 

The  ownership  of  the  liquor,  under  the  or- 
dinance, being  entirely  Immaterial,  error  in 
refusing  to  permit  defendant  to  testify  as  to 
a  conversation  with  officers  at  his  arrest  relative 
to  the  ownership  of  the  liquor  was  harmless. 

7.  Criminal  Law  «8=>1172(1)  —  Appeal- 
Haehucss  Sbbob. 

In  such  prosecution,  the  inadvertence  of  the 
court,  in  stating  the  charging  part  of  the  com- 
plaint to  the  jury,  in  saying  that  defendant  was 
charged  with  having  had  the  liquor  in  his 
possession  at  222  Occidental  avenue,  though  the 
complaint  charged  and  the  evidence  showed 
that  the  liquor  was  found  at  216  James  street, 
was  harmless. 

8.  Intoxicating  Liquobs  <8=>139  —  Illboai. 
Possession— Ownership  of  Liquor. 

In  a  prosecution  for  violating  an  ordinance 
of  a  city  by  having  In  possession  more  than 
two  quarts  of  Intoxicating  liquor  other  than 
beer,  the  ownership  of  the  liquor  found  In  de- 
fendant's possession  was  immaterial. 

Department  1.  Appeal  from  Superior 
Cionrt,  Bang  County. 

Hence  Brooklns  was  convicted  of  having 
bad  In  possession  more  than  two  quarts  of 
intoxicating  liqnor  other  than  beer,  contrary 
to  an  ordinance  of  the  dty  of  Seattle,  and  he 
appeals.    Affirmed. 

Fred  C.  Brown,  of  Seattle,  for  appellant 
Hugh  M.  Caldwell  and  Thomas  J.  L.  K^inedy, 
both  of  Seattle,  for  respondent. 


MAIN,  3.  The  defendant  in  this  case  was 
charged  by  complaint  In  the  police  court  with 
having  in  hi?  possession  more  than  two 
quarts  of  IntoxlcaHng  liquor,  other  than  beer, 
contrary  to  an  ordinance  of  the  dty  of  Seat- 
tle. The  trial  In  that  court  resulted  in  sus- 
taining the  change,  and  the  defendant  there- 


upon appealed  to  the  siq)erIor  eourt  la  the 
latter  court  the  trial  resulted  In  a  verdict  of 
guilty.  From  the  sentence  and  Judgment 
entered  upon  the  verdict  the  appeal  is  pros- 
ecuted. 

The  facts  are  briefly  these:  On  the  3d 
day  of  May,  1916,  and  for  some  time  prior 
thereto,  the  appellant  was,  and  had  been, 
conducting,  as  president  or  manager,  what 
Is  referred  to  as  a  business  men's  club  at 
216  James  street  In  the  dty  of  Seattle.  On 
the  night  of  the  day  mentioned  the  place  was 
visited  by  two  police  oflBcers,  and  two  quarts 
of  whisky  and  one-half  quart  of  absinthe 
were  fonnd  in  the  safe  therein,  three  pints  of 
whisky  In  a  storeroom  opening  off  of  the  prln- 
dpal  clubroom,  and  one  pint  of  whisky  be- 
hind the  soft-drink  bar.  The  appellant  ad- 
mitted that  the  two  quarts  of  whisky  and  the 
half  quart  of  alislnthe  found  In  the  safe  was 
in  bis  possession,  but  claimed  that  the  whisky 
was  owned  by  another  party.  As  to  the  thvee 
pints  of  whisky  in  the  storeroom  and  the 
one  pint  behind  the  bar  he  disclaimed  hav- 
ing any  knowledge. 

[1,2]  The  first  two  points  made  upon  the 
am>eal  are:  (a)  That  the  dty  had  no  power 
to  pass  the  ordinance  under  which  the  ap- 
pellant was  charged  and  convicted;  and  (b) 
that  the  state,  by  the  passage  of  Initiative 
Measure  No.  8  (Laws  of  1915,  p.  2;  Kem. 
Code,  i  6262 — 1),  expressed  an  Intention  of  re- 
moving the  subject  of  Intoxicating  liquors 
from  the  control  of  munldpalltles.  These 
two  points  are  answered  adversely  to  appel- 
lant's contention  in  the  recent  case  of  City 
of  Seattle  v.  Hewetson,  164  Pac.  234,  and, 
under  the  holding  in  that  case,  the  conten- 
tions are  not  well  founded. 

[3]  The  next  point  is  that  if  the  possession 
of  an  excess  amount  of  intoxicating  liquor 
Is  a  substantive  offense,  irre^ectlve  of  In- 
tent, then  the  ordinance  is  unconstitutional 
and  void.  By  section  20  of  the  ordinance  It 
is  made  unlawful  for  any  person  to  have  in 
his  possession  more  than  one-half  gallon  or 
two  quarts  of  intoxicating  liquor  other  than 
beer.  This  section  of  the  ordinance  is  sub- 
stantially a  re-enactment  of  section  22  of 
Initiative  Measure  No.  3  (Laws  of  1915,  c. 
2),  and  If  one  is  nnconstltatlonal  the  other 
would  be  also.  LegislatlOD,  whether  munici- 
pal or  state,  relating  to  intoxicating  Uquors, 
Is  an  exercise  of-  the  police  power.  In  the 
exerdse  of  such  power  it  Is  within  the  prov- 
ince of  the  Legislature  to  prohibit  the  pos- 
session of  intoxicating  liquor  in  exceed  of  a 
specified  amount.  State  t.  Fabbrl,  167  Pa& 
133;  BK  parte  Crane,  27  Idaho,  671, 151  Pac 
1006;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct.  273,  31  Ia  Ed.  205 ;  Barbour  v.  State,  146 
6a.  667,  92  S.  hi.  70.  In  the  last  case  dted. 
It  was  said: 

"For  the  reasons  above  stated  the  state  may 
not  only  limit  the  quantity  of  liqnor  a  person 
may  possess,  but  it  may  forbid  him  to  possess 
any   at   all,   whether   acquired   before   the  law 
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became  effectivei  or  afterward;  this  power  be- 
ing a  necessary  incident  to  the  main  purpoee  of 
the  legislation,  and  to  the  enforcement  of  the 
law.  All  provisions  of  this  law  are  incidental 
to  the  main  purpose.  Ownership  and  property 
rights  are  distinct  from  the  matter  of  possession. 
But  neither  ownership,  nor  property  rights,  nor 
possession  will  be  permitted  to  hinder  the  op- 
eration of  laws  enacted  for  the  public  welfare. 
Man  possesses  no  right  under  the  laws  or  Con- 
stitutions, state  or  federal,  which  is  not  sub- 
servient to  the  public  welfare.  The  public, 
through  its  proper  channels,  may  commandeer 
a  proportion  of  his  property  or  his  income  for 
the  support  of  the  government.  At  bis  death 
it  may  subject  to  the  public  use  a  portion  of 
his  estate;  and  when  necessary  for  the  public 
defense  in  times  of  war,  it  may  conscript  such 
citizens  as  are  required,  and  expend  their  very 
lifeblood  that  the  state  may  live.  Under  the 
police  power  it  may  slaughter  diseased  cattle; 
ft  may  destroy  unwholesome  food;  it  may  com- 
pel vaccination;  it  may  confine  the  insane  or 
those  afflicted  with  couta^ons  disease;  sup- 
press obscene  publications  and  houses  of  ill 
fame  (Lawton  v.  Steele,  152  V.  S.  133,  14  Sup. 
Ct.  499,  38  Ix  Ed.  385) ;  and  require  sanitary 
conditions  in  the  homes  and  premises  of  citi- 
zens even  against  their  will.  It  would  be 
preposterous  then  to  deny  the  power  of  the  state 
to  forbid  the  possession  by  its  citizens  of  that 
which  is  destructive  of  the  public  welfare,  or  its 
right  to  destroy  entirely  such  baneful  products 
when  necessary  to  protect  the  morale,  the 
health,  and  the  safety  of  the  public" 

[4,  S]  The  next  point  is  Uiat  the  evidence 
was  wholly  insufficient  to  Justify  submitting 
the  case  to  the  Jury.  The  ordinance  above 
referred  to,  under  which  the  appellant  was 
charged,  made  possession  of  more  than  two 
quarts  of  intoxicating  liquor,  other  than  beer, 
unlawful.  Tlie  appellant  admitted  that  the 
two  quarts  of  whisky  and  the  half  quart  of 
absinthe  taken  from  the  safe  was  In  his  pos- 
session. This  alone  would  sustain  a  con- 
viction under  the  ordinance.  In  addition, 
however,  the  evidence  would  Justify  a  finding 
by  the  Jury  that  the  three  pints  of  whisky 
in  the  storeroom  and  the  one  pint  behind 
the  bar  were  also  In  the  possession  of  the  ai>- 
pellant  He  was  the  president  or  manager  of 
the  club,  and  any  profits  that  might  be  de- 
rived from  the  operation  thereof  belonged  to 
blm. 

[(]  The  next  point  is  that  the  trial  court 
erred  In  refusion  to  permit  the  appellant  to 
testify  as  to  a  conversation  he  had  with  the 
officers  at  the  time  of  his  arrest  relative  to 
the  ownership  of  the  whisky,  but  there  was 
no  prejudicial  error  in  this  regard,  because 
under  the  ordinance  which  made  possession 
iinlawful  the  ownership  was  entirely  im- 
material. 

[J,  I]  There  are  two  assignments  of  enat  as 
to  the  Instructims  given  to  the  Jury.  The 
complaint  charged  and  the  evidence  showed 
that  the  Uquor  was  found  at  216  James  street. 
The  court,  in  stating  the  charging  part  of  the 
complaint  to  the  Jury,  said  that  the  defendant 
was  charged  with  having  dn  his  possession  at 
222  Occidental  avenue  more  than  two  quarts 
of  intoxicating  liquor  other  than  beer.  This 
was  merely  an  Inadvertence,  and  could  in  no 


sense  have  misled  the  Jury,  or  been  pr^odl- 
dal  to  the  accused. 

The  other  assignment  of  error  relating  to 
the  Instructions  challenges  the  correctness  of 
the  Instmctlcm  In  which  the  Jury  were  told 
that  the  ownership  of  the  Uquor  was  im- 
material, and  that  the  question  for  them  to 
determine  was  whether  the  appellant  had  the. 
Uquor  in  his  possession.  This  instruction 
was  In  accordance  with  the  ordinance,  and 
t}ie  giving  of  it  was  not  error.  The  anient 
made  no  request  for  instructions,  and  con- 
sequently no  error  can  be  predicated  upon  (he 
court's  failure  to  instruct  upon  his  theory 
of  the  defense. 

The  Judgment  will  be  affirmed. 

ELMS,  O.  J.,  and  CHAD  WICK,  MOBEIS, 
and  WEBSTER,  JJ.,  concur. 


BTJLLIS  V.  BALL  et  nx.    QKo.  13717.) 

(Supreme  Court  of  Washington.     Sept.  22, 
1917.) 

1.  MTrnioiFAi.  CoKPORATioNs  4=9705(2)— Av- 
IOM0BII.E  Accideni—Last  Cu^ab  Chahck. 

Where  the  driver  of  an  automobile  could  not 
have  avoided  colliding  with  and  running  over 
the  rider  of  a  motorcycle  after  he  actuaUy  saw 
the  latter's  perilous  position,  he  was  not  liable 
to  rider  on  the  ground  of  last  dear  chance. 

2.  Municipal  Cobpokatiors  «=3705(2)  —  Au- 
tomobiles— Vehicles— Last  Cleab  Chakce. 

There  may  be  two  elements  of  doty  under 
the  last  clear  chance  rule  resting  upon  the  driver 
of  an  automobile  or  other  dangerous  agency  in 
situations  threatening  to  another:  the  first  duty 
is  to  exercise  reasonable  care  in  looking  out  for 
vehicles  approaching  street  crossing  on  the  in- 
tersecting street,  and  the  second  duty  is  to  ex- 
ercise reasonable  care  and  caution  to  prevent 
accident  after  actually  seeing  an  approaching 
vehicle. 

3.  Appeal  aktd  Ebbob  <8=>853— Pbesebvatior 
07  Gbodrdb  of  Review — Law  of  Case. 

'^Hiere  no  exceptions  were  taken  by  plaintiff 
to  the  instructions,  and  he  did  not  ask  for  or 
submit  an  instruction  embodying  an  aspect  of 
the  case  neglected  by  the  charges  given,  the  in- 
structions as  given  constitute  the  law  of  the  case. 

4.  Tbial  «=s>359(1)  —  Vebwct  —  Sttfpobt  bt 

FiNniKOB. 

Where  the  general  verdict  is  not  irreconcil- 
ably inconsistent  with   the  special   findings,  it 
must  be  permitted  to  stand. 
6.  MtruiciPAL  Cobpobations  «i=»706(4)  —  Au- 
tomobile    Acoidbnt—Nbouoknce— Viola- 
tion of  Traffic  Ordihahce. 

A  city  ordinance,  requiring  vehicles  to  keep 
as  near  the  right-hand  curb  of  the  street  as  pos- 
sible, did  not  require  a  driver  to  hug  the  right- 
hand  curb,  but  an  automobile  driver,  who  was 
not  as  near  the  curb  as  was  reasonably  possible 
when  he  collided  with  a  motorcycle,  the  ttet 
having  caused  or  contributed  to  the  collision, 
was  guilty  of  negligence,  and  liable  to  the  rider 
of  the  motorcycle. 
6.  MOHICIPAL  COBFOBATIORS  «=»705(lO)— Au- 

tomobilb  Collision— GoKiBiBcTOBr  Nboli- 

oencb. 
Where  a  city  ordinance  gave  vehicles  using 
north  and  south  streets  the  right  of  way  over 
those  using  east  and  west  streets,  and  a  motoi^ 
cyclist  on  a  street  running  east  and  west,  ap- 
proaching its  intersection  with  a  north  and  south 
street,  saw  that  an  automobile  was  approaching 
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the  intersection  in  the  middle  of  the  latter  street 
in  yiolation  of  the  city's  ordinance  requiring  ve- 
hicles to  keep  as  close  to  the  right-hand  curb  as 
possible,  and  the  motorcyclist  attempted  to  spurt 
ahead  of  the  automobile,  but  saw  he  would  fail, 
and  attempted  to  turn  his  motorcycle  to  avoid  a 
collision,  when  the  motorcycle  skidded  and  fell, 
throwing  him  in  the  way  of  the  automobile,  the 
automobile  driver  was  not  liable  to  the  motorcy- 
clist^ whose  contribatoiy  negligence  was  the 
proximate  cause  of  the  collision. 

Department  1.  Appeal  from  Superior 
Court,  Spotcane  County;  William  H.  Huneke, 
Judge. 

Action  by  Adams  H.  Bullls  against  W.  J. 
Ball  and  Mrs.  Palmyre  Ball,  husband  and  wife 
doing  bn^ness  under  the  name  and  style  of 
the  W.  J.  Ball  Motors  Company.  Judgment 
for  plalntlfT,  and  defendants  appeal.  Revers- 
ed, and  cause  remanded,  with  direction  to 
enter  Judgment  for  defendants. 

Harry  L>  Cohn  and  Plummer  &  Lavin,  all 
of  Spokane,  for  appellants.  Tustin  ft  Chan- 
dler, of  Spokane,  for  respondent 

WEBSTBIR,  J.  This  Ifl  an  action  to  recov- 
er damages  for  personal  injuries  alleged  to 
have  been  sustained  In  a  collision  between 
an  automobile  and  a  motorcycle  in  the  city  of 
Spokane.  The  facts  necessary  to  an  under- 
standing of  this  opinion  are  as  follows:  On 
February  27,  1916,  the  defendant  W.  J.  BaU, 
who  was  engaged  In  the  business  of  selling 
automobiles,  was  demonstrating  to  a  pros- 
pective purchaser  a  slx-eyllnder  Studebaker 
machine.  The  purpose  of  the  demonstration 
was  to  show  the  power  of  the  engine  In  climl>- 
ing  a  bill  on  high  gear  without  increasing 
the  momentum  of  the  car  before  reaching  the 
lieglnnlng  of  the  incline  upon  which  the  dem- 
onstration was  being  given,  and  also  without 
Increasing  the  speed  of  the  machine  while  in 
the  act  of  ascending  the  hlU.  The  complaint 
sets  forth  the  negligence  of  the  defendant  in 
the  following  language: 

"That  on  or  about  the  27th  day  of  February, 
A.  D.  1916,  said  defendant  W.  J.  Ball,  at  about 
the  hour  of  between  2  and  2:30  p.  m.  of  said 
day,  was  demonstrating  a  high-power  automobile 
of  Studebaker  make,  having  with  him  in  hia  auto- 
mobile at  said  time  a  prospective  purchaser; 
that  said  defendant  ran  his  automobile  south  on 
Maple  street  in  the  city  of  Spokane,  county  of 
Spokane,  state  of  Washington,  and  at  or  about 
a  distance  of  two  or  three  blocks  north  of  the 
intersection  of  said  Maple  street  and  Sixth  ave- 
nue said  defendant  negligently  increased  the 
speed  of  bis  automobile  to  a  rate  of  between  25 
«nd  86  miles  per  hour,  and  maintained  said  rate 
cf  speed  from  said  time  on  until  the  automobile 
which  he  owned  and  was  driving  ran  into  and 
injured  plaintiff  at  the  intersection  of  said  Ma- 
ple street  and  Sixth  avenue,  said  injuries  being 
more  particularly  described  hereinafter  in  this 
complaint ;  that  at  the  time  and  place  aforesaid, 
while  plaintiff  was  riding  on  his  motorcycle  go- 
ing east  on  Sixth  avenue  and  while  crossing  said 
Maple  street  at  the  intersection,  said  defendant 
W.  J.  Ball  came  from  the  north  on  said  Maple 
street  at  a  great  and  excessive  rate  of  speed,  to 
wit,  between  25  and  85  miles  per  hour,  and  so 
negligently  and  carelessly  operated  his  said  ma- 
chine at  said  time  and  place  that  iilaintiff  was 
run  over  by  the  automobile  being  driven  by  said 
defendant;  that  said  defendant  failed  to  give 
any  signal  or  warning  whatsoever  of  bis  ap- 


proach or  to  apply  his  brakes,  and  did  not  slack- 
en the  speed  of  his  car  until  after  tt  had  passed 
over  and  beyond  the  said  plaintiff;  that  said  de- 
fendant at  the  time  and  place  of  the  injury  to 
plaintiff  hereinbefore  referred  to  was  driving  his 
automobile  in  a  careless  and  negligent  manner 
and  in  violation  of  Ordinance  No.  C1832  of  the 
city  of  Spokane,  the  title  of  said  ordinance  be- 
ing as  follows:  'Ordinance  No.  C1832.  An  ordi- 
nance regulating  the  traffic  of  the  streets  of  the 
city  of  Spokane,  Washington,'  passed  by  the  city 
council  November  30,  1914:  that  said  defendant 
violated  sections  18  and  Iv  thereof.  Reference 
is  hereby  made  to  said  ordinance  and  pleaded 
herein  to  the  same  extent  as  though  set  out  ver- 
batim in  this  complaint" 

Sections  18  and  19  of  the  ordinance  refer- 
red to  in  the  complaint  are  as  follows: 

"Sec.  18.  No  vehicle  shall  travel  at  a  speed 
faster  than  fifteen  (15)  miles  an  hour  when  in- 
side the  fire  limits,  nor  faster  than  twenty  (20) 
miles  an  hour  when  outside  the  fire  limits. 

"Sec.  19.  No  vehicle  shall  be  operated  or  mov- 
ed at  a  speed  greater  than  is  reasonable  and 
proper,  having  regard  for  the  traffic  and  use  of 
the  way  by  others,  or  so  as  to  endanger  the 
life  or  limb  of  any  person." 

Subsequently  the  complaint  was  amended 
by  alleging  the  violation  of  section  24  of  the 
same  ordinance,  which  reads  as  follows: 

"A  vehicle  except  when  passing  a  vehicle 
ahead  shall  habitually  keep  as  near  the  right 
hand  curb  as  possible." 

The  street  intersection  at  which  the  colli- 
sion occurred  is  at  Sixth  avenue  and  Maple 
street,  and  is  outside  of  the  fire  district  of 
the  city  of  Spokane.  Between  Fifth  avenue 
and  Sixth  avenue  Maple  street  is  on  an  as- 
cent of  approximately  6  per  cent  and  be- 
tween Sixth  avenue  and  Seventh  avenue 
runs  abruptly  upgrade.  From  the  alley 
which  Intersects  the  block  between  Fifth  ave- 
nue and  Sixth  avenue  on  Maple  street  on  the 
west  side  of  the  street  there  is  practically 
no  obstruction  to  the  view  of  one  riding  east 
on  Sixth  avenue  nor  to  one  approaching 
Sixth  avenue  in  a  southerly  direction  on 
Maple  street  So  that  there  is  an  unobstruct- 
ed view  between  the  buildings  on  Maple 
street  at  the  alley  and  the  intersection  for  a 
distance  of  about  140  feet  As  defendant's 
automobile  approached  Sixth  avenue  on  Ma- 
ple street,  going  In  a  southerly  direction, 
the  plaintiff  with  his  wife  was  riding  a  mo- 
torcycle In  an  easterly  direction  on  Sixth 
avenue  toward  Maple  street  At  the  inter- 
section of  the  two  thoroughfares  a  collision 
occurred  between  the  automobile  and  the 
motorcycle,  resulting  In  the  death  of  Mrs. 
Bullls  and  the  severe  Injury  of  the  plaintiff. 
This  action  in  damages  was  subsequently  in- 
stituted by  the  plaintiff,  the  driver  of  the 
motorcycle. 

After  instmcttng  the  jury  as  to  the  law  of 
the  case,  the  trial  court  submitted  several 
special  interrogatories,  which  with  the  an- 
swers returned  by  the  Jury,  are  as  follows: 

"(1)  At  what  speed  was  plaintiff  going  on  the 
motorcycle  as  he  entered  the  intersection  of  Ma- 
ple street  with  Sixth  avenue?  Ans.  Twenty 
miles  per  hour. 

"(2)  Was  that  speed  reasonable  under  all  the 
circumstances  then  shown  to  exist?    Ans.  Yes. 

"(3)  At  what  speed  was  defendant  going  with 
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the  automobile  as  lie  entered  t}ie  intersection  of 
Sixth  avenue  witii  Maple  street?  Ans.  Twenty 
miles  per  hour. 

"(4)  Was  that  speed  reasonable  under  all  the 
circumstances  then  shown  to  exist?    Ans.  Yes. 

"(5)  Did  the  motorcycle  skid  and  fall  before 
it  was  struck  by  the  antomoblle?    Ans.  Yen. 

"(6)  After  the  defendant  in  the  antomobile  ac- 
tually saw  the  plaintiff  on  the  motorcycle,  could 
defendant  have  stopped  his  automobile  before 
striking  plaintiff's  motorcycle?    Ans.  No." 

The  Jury  returned  a  general  verdict  In 
favor  of  the  plaintiff,  assessing  his  damages 
In  the  sum  of  $3,000.  Defendant  made  a  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict, which  was  denied,  and  this  appeal  fol- 
lowed. 

The  Jury  by  Its  special  findings  having  ab- 
solved defendant  from  all  charges  of  negli- 
gence growing  out  of  his  alleged  violation  of 
sections  18  and  19  of  the  ordinance  referred 
to  In  the  complaint,  the  case  presents  two 
questions  for  consideration.  They  are:  (1) 
Can  the  general  verdict  be  sustained  under 
the  doctrine  of  the  last  clear  chance;  (2) 
was  defendant's  violation  of  section  24  of 
the  ordinance,  requiring  him  to  drive  his  au 
tomobile  as  nea/the  right-hand  curb  as  pos- 
sible, a'sulBcient  foundation  upon  which  the 
verdict  can  rest? 

[1,2]  Under  the  first  proposition  we  shall 
consider  plaintiff's  contention  that,  notwith- 
standing the  special  findings  of  the  Jury,  the 
case  admits  of  the  application  of  the  last 
clear  chance  doctrine,  and  that  the  verdict 
can  be  soundly  upheld  upon  that  theory.  We 
are  unable  to  subscribe  to  this  view,  for  two 
reasons:  (a)  The  record  under  consideration 
shows  beyond  question  that  the  accident  oc- 
curred instantaneously,  and  therefore  there 
was  no  last  clear  chance  to  avoid  the  Injury 
open  to  the  defendant;  and  (b)  the  Jury  by 
its  answer  to  special  interrogatory  No.  6 
found  that  the  defendant  could  not  have 
avoided  the  accident  after  he  actually  saw 
the  plaintiff's  perilous  situation.  We  shall 
not  elaborate  upon  the  first  reason  further 
than  to  say  that  the  case  falls  squarely  with- 
in the  rule  recently  announced  by  this  court 
in  the  case  of  Hartley  v.  Lasater,  165  Paa 
106.  Counsel  for  plaintiff,  however,  contend 
that  the  finding  of  the  Jury  to  the  effect  that 
the  defendant  after  be  actually  saw  plaintiff 
could  not  have  avoided  the  accident  does  not 
control  the  general  verdict,  for  the  reason 
that  it  is  not  suflSciently  broad  to  cover  all 
aspects  of  the  last  clear  chance  rule.  It  is 
urged  that  the  special  finding  makes  no  men- 
tion of  when  the  defendant  in  the  exercise 
of  reasonable  care  ought  to  have  seen  the 
plaintiff,  and  that  defendant's  failure  to  see 
plaintiff  before  the  time  that  he  actually  did 
see  him  Is  an  act  of  negligence  upon  which 
the  verdict  of  the  Jury  may  be  predicated. 
This  contention  would  have  merit  had  this 
phase  of  the  last  clear  chance  rule  been  sub- 
mitted to  the  Jury  by  the  Instructions  of  the 
court.  But  in  view  of  the  record  In  this  case 
the  posItloQ  clearly  la  untenabld<     The  In- 


struction on  the  last  dear  chance  doctrine 
is  as  follows : 

"I  instruct  yon  that  the  law  of  last  clear 
chance  as  applied  to  this  case  is  that,  where  a 
defendant  in  operating  an  agency  of  danger  is 
confronted  with  a  perilous  situation  whidi  is 
brought  about  by  the  negligence  of  the  plaintiff, 
but  notwithstanding  said  negligence  of  the  plain- 
tiff the  defendant  could,  by  the  use  of  reasqnable 
precaution,  have  prevented  said  injury,  then  in 
that  event  the  law  requires  him  to  take  advan- 
tage of  the  last  clear  chance  to  prevent  an  inju- 
ry, and  in  this  connection  I  instruct  you  that,  if 
you  find  from  the  evidence  that  as  the  defendant 
was  journeying  south  on  Maple  street  and  the 
motorcycle  driven  by  the  plaintiff  came  acroM 
his  path  and  by  the  emcise  of  reasonable  dili- 
gence and  caution  he  could  have  brought  his  ma- 
chine to  a  stop  and  avoided  the  injury,  the  law 
imposed  this  obligation  upon  him  to  do  so  under 
the  law  of  the  last  clear  chance,  and  in  the 
event  that  he  did  not  use  that  precaution,  then 
and  in  that  event  I  instruct  you  that  your  ver- 
dict should  be  for  the  plaintiff." 

[3, 4]  It  will  be  seen  that  there  Is  no  refer- 
ence in  this  Instruction  to  the  duty  devolving 
on  the  defendant  to  be  on  the  lookout  for  or 
to  observe  the  plaintiff.  l%e  Jury  was  lim- 
ited in  Its  deliberations  to  the  question  of 
whether  the  defendant,  after  plaintiff's  mo- 
torcycle came  across  his  path,  could  by  the 
exercise  of  reasonable  diligence  have  brought 
his  automobile  to  a  stop  and  thus  have  avoid- 
ed the  injury.  That,  generally  speaking, 
there  may  be  two  elements  of  duty  arising 
out  of  the  last  clear  chance  rule  resting  up- 
on a  defendant  In  situations  such  as  is  pre- 
sented in  this  case  there  can  be  no  serious 
question.  The  first  duty  is  to  exercise  rea- 
sonable care  in  looking  out  for  vehicles  ap- 
proaching the  street  crossing  on  the  latere 
secting  street,  and  the  second  duty  is  to  exer- 
cise reasonable  care  and  caution  to  prevent 
the  accident  after  actually  seeing  the  ap- 
proaching vehicle.  It  was  with  the  latter 
phase  of  the  doctrine  only  that  the  trial  court 
dealt  in  its  instructions  to  the  Jury.  At  no 
place  in  the  charge  is  the  duty  of  the  defend- 
ant to  be  on  the  alert  to  observe  the  plaintiff 
before  he  actually  saw  him  defined  or  ex- 
plained to  the  Jury.  ISiat  question  was  not 
embodied  in  the  Instructions.  Whether  the 
trial  court  through  oversight  failed  to  In- 
struct upon  this  branch  of  the  doctrine,  or 
intentionally  omitted  to  do  so  because  the 
evidence  in  the  case  did  not  warrant  the  con- 
sideration of  this  phase  of  the  rule,  is  imma- 
terial at  this  time.  No  exception  was  taken 
to  the  instruction  by  the  plaintiff,  nor  did  he 
ask  for  or  submit  to  the  court  an  Instruction 
embodying  this  aspect  of  the  case.  The  in- 
structions  as  given,  therefore  constitute  the 
law  of  the  case.  Dyer  v.  Middle  Kittitas  Irr. 
Dist,  40  Wash.  2.38.  82  Pac  301;  Sexsmith  v. 
Brown,  «1  Wash.  164,  112  Pac.  337. 

The  special  Interrogatory  submitted  by  the 
court  covered  the  only  portion  of  the  last 
clear  chance  doctrine  Included  in  the  instruc- 
tions, and  was  expressly  confined  to  the  one 
question,  viz.:  Could  the  defendant  have 
brought  bis  machine  to  a  stop  after  he  actu- 
ally saw  the  plaintiff's  dangerous  situation. 
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and  fhna  have  avoided  the  collision?  The 
Jury  answered  this  question  In  the  negative, 
and  this  answer  resolved  In  favor  of  the  de- 
fendant the  only  aspect  of  the  last  dear 
chance  rule  submitted  to  the  consideration  of 
*  the  Jury.  To  sustain  the  general  verdict,  up- 
on the  theory  that  the  defendant  was  guUty 
of  culpable  negligence  In  falling  to  discover 
the  plaintiff's  exposed  situation  of  peril  soon- 
er than  he  actually  did  discover  It,  would 
require  us  to  assume  that  the  jury  found  in 
favor  of  plaintifC  upon  an  issue  which  was 
not  submitted  to  It,  and  which  therefore  was 
not  properly  before  it  for  consideration,  and 
this  despite  the  fact  that  the  Jury  found  in 
favor  of  the  defendant  on  a  kindred  question 
which  was  properly  before  the  Jury  for  its 
determination.  It  seems  obvious  that  the 
verdict  cannot  be  sustained  under  the  doc- 
trine of  the  last  clear  chance. 

[6]  This  brings  us  to  a  consideration  of  the 
second  question  in  the  case:  i  Did  defendant's 
failure  to  drive  his  automobile  as  near  the 
west  curb  as  possible,  in  compliance  with  sec- 
tion 24  of  Ordinance  Ca832  of  the  dty  of 
Spokane,  operate  as  an  act  of  negligence  up- 
on which  the  verdict  can  soundly  rest?  If 
It  does,  the  verdict  of  the  Jury  cannot  be  dis- 
turbed, for  it  is  an  elementary  rule  of  law 
that,  where  the  general  verdict  Is  not  Ir- 
reconcilably inconsistent  with  the  special 
findings,  it  must  be  permitted  to  stand,  and 
this  phase  of  the  case  is  not  covered  by  the 
special  findings.  Assuming  that  section  24 
of  the  ordinance  requiring  the  driver  to  keep 
his  yehicle  as  near  the  right-hand  curb  as 
possible  applies  to  street  intersections,  and 
that  the  defendant  upon  the  occasion  In  ques- 
tion failed  to  observe  the  ordinance  in  this 
respect,  and  hence  was  guilty  of  negligence. 
It  seems  too  plain  for  argument  that  there 
was  absolutely  no  causal  connection  between 
the  act  of  negligence  growing  out  of  the  vio- 
lation of  the  ordinance  and  the  collision. 
Clearly  this  negligence  was  not  the  proxi- 
mate cause  of  the  injury. 

Defendant's  position  near  the  center  of  the 
street  In  this  as  In  practically  every  similar 
Instance,  would  not  only  enable  the  plaintiff 
to  discover  his  presence  sooner  than  he  could 
have  done  had  defendant  been  as  near  the 
right-hand  curb  as  possible,  but  it  afforded 
plaintiff,  whose  duty  it  was  to  do  so,  addi- 
tional space  In  which  to  slacken  his  speed  or 
to  stop  his  motorcycle  if  necessary  In  order 
to  prevent  the  collision.  The  lower  court's 
instruction  upon  this  phase  of  the  case  was 
couched  in  the  following  language: 

"The  ordinance  requiring  the  driver  to  keep 
as  near  the  right-band  curb  as  possible  Is  to  be 
Interpreted  reasonably.  It  does  dbt  mean  that 
the  driver  must  literally  hug  the  right-hand 
curb,  but  he  should  keep  as  near  as  reasonably 
possible  considering  all  the  circumstances  then 
existing.  If  the  defendant  was  not  as  near  the 
right-hand  curb  as  reasonably  possible  at  the 
time  the  collision  occurred  and  this  fact  caused 
or  contributed  to  the  collision  and  the  collision 
would  not  have  happened  if  he  hod  been  as  near 
the  right-hand  curb  as  reasonably  possible,  then 
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the  defendant  would  be  guilty  of  negligence  In 
this  case,  and  would  be  liable  to  plaintiff  in 
damages." 

[8]  This  instruction  in  the  abstract  em- 
bodies a  fair  and  clear  statement  of  the  law. 
But  the  case  at  bar  presents  a  rather  pe- 
culiar and  unique  situation,  viz.:  A  plalntifl 
who  testUles  that  he  saw  the  defendant  vio- 
lating the  ordinance  by  driving  near  the  cen- 
ter of  the  street,  and  who  at  the  same  time 
claims  the  benefit  of  the  ordinance  by  saying 
that  he  thought  the  defendant  would  drive 
on  the  right-hand  side  of  the  street  as  near 
the  curb  as  possible.  Plaintiff  testified  that 
he  saw  defendant  about  18  feet  north  of  the 
north  intersection  line  of  the  street,  and  that ' 
he  then  noticed  the  defendant's  position  near 
the  ce^ter  of  the  street.  Notwithstanding 
this,  according  to  his  own  testimony,  he  at- 
tempted to  cross  the  street  in  front  of  the  de- 
fendant, evidently  thinking  that  he  had  time 
in  which  to  do  so  safely.  Finding  this  impos- 
sible, he  attempted  to  turn  his  motorcycle 
up  the  hill  when,  as  the  Jury  found,  it  skid- 
ded and  fell  before  being  struck  by  defend- 
ant's automobile.  The  question  arises.  How 
could  plaintiff  have  expected  the  defendant 
to  observe  the  ordinance  by  driving  on  the 
right-hand  side  of  the  street  when  he  saw 
that  the  defendant  was  at  the  very  moment 
violating  the  ordinance  by  driving  near  the 
center  of  the  street.  It  is  inconsistent  with 
both  reason  and  ccHnmon  sense  to  permit 
plaintiff  to  say  that,  although  he  knew  that 
defendant  was  guilty  of  negligence  in  violat- 
ing the  ordinance,  he  considered  himself  safe 
in  assuming  that  defendant  would  obey  the 
ordinance,  and  be  In  that  portion  of  the  street 
which  the  ordinance  provided  he  should  oc- 
cupy. To  uphold  such  a  position  would  be 
permitting  plaintiff  successfully  to  say  that 
he  expected  defendant  to  be  In  two  places  at 
the  same  Instant. 

A  brief  review  of  the  prlndpal  authorities 
dted  by  plaintiff's  counsel  In  support  of  the 
verdict  upon  the  ground  of  negligence  grow- 
ing out  of  the  violation  of  section  24  will 
show  that,  although  they  enundate  a  correct 
general  rule  of  law,  the  relative  positions  of 
the  parties  to  the  acddent  in  those  cases 
were  quite  different  from  the  situation  of  the 
litigants  in  the  case  before  us.  Particular 
stress  is  laid  upon  the  case  of  Mosso  v.  Stan- 
ton Co.,  75  Wash.  220,  134  Pac.  941,  L.  R.  A. 
1916A,  948.  In  that  case  the  plaintiff,  who 
was  crossing  a  street  with  a  sack  of  grain 
on  bis  shoulder,  looked  for  approaching  ve< 
hides  as  he  stepped  off  the  sidewalk.  Seeing 
none,  be  continued  toward  the  (^posite  side 
of  the  street.  When  be  bad  reached  the  car 
tracks  in  the  middle  of  the  street,  he  was 
struck  by  the  defendant's  truck.  The  plain- 
tiff was  where  he  had  a  right  to  be,  and  de- 
fendant's truck,  in  violation  of  the  identical 
ordinance  here  under  consideration,  was  In 
the  middle  of  the  street,  instead  of  near  the 
right-hand  curb.  Had  the  truck  been  driven 
in  compliance  wltb  the  ordinance,  as  th» 
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plaintiff  In  the  absence  of  knowledge  to  the 
contrary  had  the  right  to  assume  It  would 
be,  the  accident  could  not  have  occurred.  In 
Hlscock  V.  Phlnney,  81  Wash.  117,  142  Pac. 
461,  Ann.  Gas.  1916E,  1044,  a  case  arising  In 
the  dty  of  Seattle,  an  ordinance  similar  to 
the  one  under  discussion  was  Inrolved. 
There  a  boy  riding  a  bicycle  collided  with  de- 
fendant's automobile,  which  was  being  driven 
In  the  middle  of  the  street,  and  not  upon  the 
right-hand  side  as  the  ordinance  provided. 
The  accident  occurred  at  the  Jointure  of  two 
streets  where  a  high  bank  and  shrubbery  pre- 
vented either  party  from  seeing  the  other 
until  a  moment  before  the  accident.  The 
court  held  that  the  boy  was  where  he  had  a 
right  to  be,  and  that  the  driver  of  the  auto- 
mobile was  not.  But  in  this  case  also  the 
plalntifT  did  not  observe  the  defendant's  vio- 
lation of  the  ordinance  and  his  consequent 
negligence.  He  acted  upon  an  assumption  in 
faith  of  a  law  which  Justified  him  in  so  do- 
ing. 

With  these  observatimis  in  mind,  let  as 
approach  the  consideration  of  the  ordinance 
of  the  dty  of  Spokane,  which  was  Introduced 
In  evldmce,  providing  that  vehicles  going  In 
a  northerly  or  southerly  direction  shall  have 
the  right  of  way,  except  where  traffic  officers 
are  stationed.  It  is  conceded  that  there  were 
no  traffic  officers  at  the  intersection  of  SUth 
avenue  and  Maple  street,  lilaple  street,  up- 
on which  defendant  was  driving,  runs  north- 
erly and  southerly,  whUe  Sixth  avenue,  the 
street  upon  which  plaintiff  was  riding  the 
motorcycle,  runs  easterly  and  westerly.  The 
situation,  therefore,  of  the  parties  was  this: 
Defendant  was  driving  his  automobile  at  a 
lawfiil  rate  of  speed  across  a  street  intersec- 
tion over  which  he  had  a  prior  right  of  way. 
Platntifl  was  driving  his  motorcycle  upon  a 
street  running  east  and  west  over  an  inter- 
section upon  which  he  had  an  inferior  right 
of  way  to  that  of  the  defendant  His  duty, 
knowledge  of  which  he  is  presumed  to  have 
had,  was  to  slow  down  at  the  Intersection  of 
the  streets,  look  for  any  approaching  vehicle 
on  Maple  street,  and  to  give  snch  vehicle, 
should  it  be  within  a  reasonable  distance  of 
the  Intersection,  the  right  to  cross  in  front  of 
him.  The  Jury  found  that  plaintiff  proceeded 
to  cross  the  intersection  at  the  same  rate  of 
speed  as  that  at  which  defendant  was  ap-' 
proaching,  viz.  20  miles  per  hour.  Clearly 
here  was  a  violation  of  duty  on  the  part  of 
the  plaintiff  Be  knew  that  defendant  bad 
the  right  of  way  on  Maple  street,  and  that 
he  was  only  18  feet  from  the  line  of  intersec- 
tion of  the  streets,  and  yet  plaintiff  attempt- 
ed to  cross  the  street  In  front  of  defendant's 
automobile.  The  ordinance  placed  the  duty 
upon  plaintiff  to  apprehend  defendant  at  the 
Intersection  before  it  Imposed  upon  defend- 
ant the  duty  to  see  the  plaintiff.  The  pur- 
pose of  the  ordinance  giving  to  vehicles  mov- 
ing in  a  northerly  or  soatherly  direction  the 
right  of  way  at  street  intersections  was  to 
prevent  ccdllslona,  to  obviate  the  very  exi- 


gency which  here  arose.  It  was  foreseen 
that  at  some  time  veliicles  approadiing  street 
Intersections  would  very  probably  meet  and 
colUde.  To  prevent  this  the  ordinance  alwve 
referred  to  was  enacted.  Its  purpose  de- 
mands no  explanation.  It  is  quite  dear.  ' 
The  rights  and  duties  whldi  it  creates  are 
equally  clear.  The  driver  on  the  street  mn- 
ning  north  and  south  must  exercise  that  de- 
gree of  care  which  is  ordinarily  oommenso- 
rate  with  the  safety  and  welfare  of  others 
with  whom  he  may  come  in  contact  at  street 
intersections.  But  while  it  is  true  that  he 
must  exercise  ordinary  care,  the  superior 
right  to  passage  over  the  intersection  is  his. 
It  is  a  right  expressly  conferred  upon  him  by 
authoritative  enactment,  a  right  which  must 
be  observed  and  respected  by  others  ustog 
streets  at  the  p<dnts  of  Intersection.  This 
priority  of  right  naturally  and  necessarily 
creates  a  corresponding  duty  on  the  part  of 
the  traveler  using  the  street  rimning  east  and 
west,  a  duty  which  consists  in  the  exercise 
of  a  degree  of  care  commensurate  with  the 
superior  right  of  the  person  traveling  the 
street  running  north  and  south.  The  duty 
necessarily  Implies  that  the  driver  of  a  vehl- 
de  on  a  street  running  east  and  west  shall 
slacken  speed  for  the  purpose  of  observing 
vehicles  approaching  the  intersection  on  the 
street  ruimlng  north  and  south,  and,  should 
such  vehides  be  within  a  reasonable  distance 
of  the  intersection,  to  wait  until  they  have 
passed  before  attempting  to  continue  across 
the  intersection.  The  greater  duty  and  the 
higher  degree  of  care  to  be  observed  In  such 
a  situation  is  upon  the  person  using  the  east- 
erly and  westerly  street,  if  the  ordinance  in 
question  is  to  be  given  any  meaning,  and  any 
violation  of  this  duty  by  the  person  injured 
which  contributes  in  an  appreciable  degree 
to  causing  the  collision  in  which  his  injuries 
are  sustained  will  operate  as  a  bar  to  his 
recovery. 

"If  the  person  injared  was  at  the  time  of  re- 
ceiving the  injury  doing  some  act  in  violation  of 
a  statute  or  ordinance,  such  person  cannot  re- 
cover if  such  violation  contributed  to  the  injur; : 
the  violation  amounting  to  contributory  necu- 
genoe,"    29  Cyc.  525. 

"If  the  plamtiS  is  acting  in  violation  of  a 
statute  or  ordinance  at  the  time  of  the  accident 
and  such  violation  approximately  contributes  to 
his  injury,  he  is  gtulty  of  contributory  fault,  and 
is  as  much  debarred  from  recovery  as  in  other 
cases  of  contributory  negligence."  Shearman  Sc 
Redfield,  Law  of  Negligence  (6th  Ed.)  i  104. 

See,  also,  Weller  v.  CSiicago,  M.  &  St  P. 
By.  Co.,  120  Ma  635,  23  S.  W.  1061,  25  S.  W. 
632. 

[7]  Plaintiff  attempted  to  cross  the  inter- 
section in  front  of  the  defendant's  automo- 
bile, notwithstanding  he  saw  it  traveling  in 
a  southerly  direction  and  about  to  enter  the 
intersection.  He  found  that  he  had  made  a 
miscalculation  of  speed  or  distance,  or  both, 
and  suddenly  and  violently  turned  hlB  motor- 
cyde  up  the  hill  in  order  to  avoid  colliding 
with  the  defendant  In  doing  tills  his  ma- 
chine skidded  and  fell,  throwing  him  Ut  the 
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path  of  defendant's  on-coming  machine.  In 
view  ot  the  special  findings  of  the  Jury  and 
the  plalntUTs  own  Tersion  of  the  accident, 
the  ooncloslon  is  irresistible  that  the  proxi- 
mate cause  of  tt»  collision  was  plaintiff's 
contributory  negligence.  To  reach  a  difFer^ 
ent  conclusion  woald  necessitate  ignoring  the 
special  findings,  which  clearly  cannot  be 
done. 

The  Judgment  oft  the  lower  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rection to  enter  Judgment  In  favor  of  the  de- 
fendant. 

«EI<LIS,   O.  jr.,  and   CHADWICK,   MAIN, 
and  MORRIS,  JJ.,  concur. 


STATE  ex  reL  HELANDEE  v.  CLAUSEN, 
State  Auditor.    (No.  141S8.) 

(Supreme  Court  of  Waahingtan.    Sept  4,  1917.) 

States  «=>130— Officibs— Patmknt  of  SiL- 
ABT  —  Right  to  Wabrant  —  "Asoebtained 
AND  Ali^owed  bt  Law." 
Rem.  Code  1916,  i  5026,  makes  it  unlawful 
for  any  state  ofiScer  to  create  a  deficiency,  incur 
liability,  or  expend  more  money  than  is  appro- 
priated. Section  8S46  eetabliriiea  the  bureau  of 
inspection  of  public  offices  and  authori£es  the 
auditor  to  appoint  deputies  at  a  salary  not  ex- 
ceediue  $2,600  a  year.  Section  8356  provides 
that  the  expense  of  such  bureau  shall  be  paid 
out  of  the  state  general  fund.  Section  0008  pro- 
vides that  the  state  auditor  shall  in  no  case  issue 
any  warrant  unless  there  is  a  law  authorizing  it 
Section  9021  provides  that  in  aU  cases  of  sal- 
aries due  the  auditor  shall  draw  a  warrant,  but 
in  cases  of  claims  not  provided  for  by  law  no 
warrant  shall  be  drawn  in  the  absence  of  pre- 
vious appropriation.  The  auditor  appointed  a 
deputy  inspector,  and  the  Legislature  appropri- 
ated money  to  pay  his  salary,  but  on  the  last  day 
the  Governor  vetoed  such  appropriation.  Held, 
that  the  deputy  inspector  could  by  mandamus 
compel  the  issuance  of  a  warrant  by  the  audi- 
tor; his  aalary  being  "ascertained  and  allowed 
by  law," 

Sniis,  C.  J.,  and  Main  and  Hdcomb,  JJ.,  dis- 
senting. 

En  Banc.  Mandamus  by  the  State,  on  the 
relation  of  AL  Helander,  against  C  W.  Clau- 
sen, as  State  Andltor.    Writ  issued. 

Lyle  &  Henderson,  of  Tacoma,  for  appel- 
lant W.  v.  Tanner  and  Glenn  J.  Fairbrook, 
both  of  Olympia,  for  respondent 

PARKER,  J.  This  Is  an  original  proceed- 
ing in  this  court  wherein  the  relator,  Helan- 
der, seeks  a  writ  of  mandate  to  compel  the 
respondent  Clausen,  as  state  auditor,  to  Is- 
sue to  him  a  warrant  upon  the  state  general 
fund  for  his  salary  as  deputy  inspector  and 
supervisor  of  public  offices,  for  the  month  of 
April,  1917. 

The  omoeded  facts  may  be  summarized  as 
tuiUows:  Relator  is  now  and  has  been  for  sev- 
eral years  past  a  duly  appointed,  qualified,  and 
acting  deputy  Inspector  and  supervisor  of  pub- 
lic offioes.  His  salary  as  such  deputy  has  lieen 
fixed  by  respondent,  Clausen,  as  state  auditor. 


as  It  is  conceded  he  had  poiwer  to  do,  at  f2,- 

600  per  annum.  Relator's  salary  for  the 
month  of  April,  1917,  has  not  been  paid,  nov 
has  respondent,  as  state  auditor,  issued  t» 
him  any  warrant  therefor  upon  the  state 
treasuiy,  but  has  refused  to  do  so  solely  be- 
cause there  has  been  no  appropriation  made 
by  law  for  the  payment  of  salaries  of  deputy 
Inspectors  and  supervisors  of  public  offices 
during  the  biennial  fiscal  term  beginning 
April  1,  1917.  The  Legislature  of  1917  in- 
cluded in  its  general  appropriation  bill  an 
appropriation  for  the  maintenance  of  the  bu- 
reau of  inspection,  which  included  the  salaries 
of  the  deputy  Inspectors.  Tills  item  of  the 
appropriation  bill  was,  however,  vetoed  by 
the  Governor ;  and  the  act  having  jtassed  the 
Legislature  on  the  last  day  of  tlie  session 
there  was  no  opportunity  for  the  Legislature 
to  consider  the  Governor's  veto,  hence  the  ef- 
fect of  the  veto  was  to  make  the  situation 
the  same  as  If  there  had  been  no  attempted 
appropriation  <hi  the  part  of  the  Legislature, 
so  far  as  our  present  Inquiry  Is  concerned. 
Laws  1917,  p.  808.  Relator,  during  the  month 
of  April,  1917,  continued  the  performance  of 
his  duties  as  deputy  under  respondent  Clau- 
sen as  chief  inspector  and  supervisor  of  pub- 
lic offices. 

We  are  not  here  ooncoued  with  the  ques- 
tion of  whether  or  not  relator  Is  at  this  time 
entitled,  as  a  matter  of  lawj  to  the  payment 
of  his  salary  in  money  from  the  state  treas- 
ury. It  may  be  conceded  that  he  cannot  at 
this  time  be  so  paid  because  of  the  want  of 
an  appropriation  authorizing  sudi  payment. 
This  would  seem  to  be  so  because  of  sectioD 
4,  article  8,  of  the  Constitution,  prohibiting 
the  payment  of  money  from  the  state  treas- 
ury, except  In  pursuance  of  an  aiq;)ropriatloa. 
The  sole  question  here  for  consideration  Is: 
Has  the  relator  a  tight  to  have  issued  to  blm 
a  warrant  upon  the  state  general  fund  toe 
the  amount  of  salary  due  him  for  the  month 
of  April,  1917?  TMa  question  Is  to  be  an- 
swered from  an  examination  of  the  following 
provisions  of  our  statutes  found  in  Reming- 
ton's Code: 

Section  5025:  "It  shall  be  unlawful  for  any 
of  the  state  officers  or  trustees,  managers,  direc- 
tors, superintendents  or  boards  of  commissioners 
of  an:r  of  the  public  institutiona  of  the  state  of 
Washington,  or  for  the  officers  of  any  of  the 
departments  of  the  state  of  Washington,  to  cre- 
ate a  deficiency,  incur  liability,  or  to  expend  a 
greater  sum  of  money  tlian  is  ap|>r«priated  by 
the  Legislature  for  Uie  use  of  said  public  in- 
stitution or  department" 

Section  8346:  "There  is  hereby  established  in 
the  department  of  the  state  auditor  a  bureau  to 
be  known  as  the  bureau  of  inspection  and  su- 
pervision of  public  offices;  the  principal  officer 
of  said  bureau  shall  be  known  as  the  chief  in- 
spector and  supervisor  of  public  offices;  the 
state  auditor  shall  be,  ex  officio,  chief  inspector 
and  supervisor  of  public  offices,  and  as  such 
chief  inspector  and  supervisor,  shall  appoint  not 
exceeding  three  deputies,  who  shall  each  receive 
a  salary  not  exceeding  two  thoueaiid  five  hun- 
dred dollars  per  annum,  and  a  derk  who  shall 
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receive  a  salary  not  exceeding  fifteen  hnndred 
dollars  per  annum.    •    •    • " 

Section  8356:  "The  expense  of  maintaining 
and  operating  the  bureau  herein  provided  for 
shall  be  paid  oat  of  the  state  general  fund  in  the 
same  manner  aa  other  state  employes." 

Section  8975:  "The  salaries  of  all  atate  offi- 
cers shall  hereafter  be  paid  monthly  on  the  last 
day  of  each  month,  as  provided  by  law." 

Section  9008:  "The  state  auditor  shall  in  no 
case  issue  any  state  warrant  unless  there  is  a 
law  authorizing  the  issue  of  the  same,  and  every 
warrant  shall  state  the  act  under  which  it  is 
drawn." 

Section  9021 :  "In  all  cases  of  grants,  salaries, 
pay,  and  expenses  ascertained  and  allowed  by 
law,  found  due  to  iudividuals  from  the  state 
when  audited,  the  auditor  shall  draw  a  warrant 
upon  tBe  treasury  for  the  amount,  but  in  cases 
of  unliquidated  accounts  and  claims  the  adjust- 
ment and  payment  of  which  are  not  provided  by 
law,  no  warrant  shall  be  drawn  by  the  auditw 
or  paid  by  the  treasurer,  unless  the  previous  ap- 
propriation shall  have  been  made  by  law  for 
that  purpose.    •    •    • " 

Would  tbe  issnance  of  a  warrant  by  the 
auditor,  as  prayed  for,  be  creating  a  deficien- 
cy by  him  within  the  meaning  of  section  6026 
above  quoted,  or  the  issuing  of  a  warrant  un- 
authorized by  law,  within  the  meaning  of 
section  9008,  above  quoted?  We  think  not, 
If  relator's  monthly  salary  has  been  "ascer- 
tained and  allowed  by  law"  within  the  mean- 
ing of  section  9021,  above  quoted.  In  other 
words.  If  the  law  has  the  effect  of  creating 
such  detlclency,  the  auditor  would  not  be  vio- 
lating the  prohibitions  of  sections  6025  or 
9008  by  Issuing  a  warrant  which  he  is  by  sec- 
tion 9021  required  to  Issue.  Mow  we  have 
seen  that  by  the  terms  of  section  8346,  above 
quoted,  there  are  created  in  the  bureau  of  In- 
spection three  positions  of  deputy  Inspector. 
It  Is  true  that  the  auditor  Is  not  compelled  to 
fill  all  three  of  these  positions,  but  we  think 
It  is,  nevertheless,  clear  that  there  are.  In 
fact,  three  such  positions  created  by  that  sec- 
tion, and  that  the  incurring  of  obllgatlcm  on 
the  part  of  the  state  to  pay  their  salaries.  In 
amounts  not  exceeding  $2,600  per  annum.  Is 
expressly  authorized.  Had  the  Legislature 
autikorlzed  the  auditor  to  appoint  deputies 
without  prescribing  any  limitations  as  to 
their  number,  it  could  have  been  well  argued 
that  be  was  not  empowered  to  Incur  the  ex- 
pense of  salaries  for  deputies  appointed  by 
him  under  such  a  power  without  ail  appro- 
priation therefor,  as  it  can  be  well  argued 
that  he  has  no  authority  to  Incur  expense  by 
ax^wlntlng  assistants,  examiners,  and  clerks 
other  than  those  specifically  provided  for,  as 
to  numbers,  In  the  bureau  of  Inspection  law, 
without  an  appropriation  therefor.  But  when 
he  Is  given  authority,  as  he  is  in  that  law, 
to  appoint  a  specified  number  of  deputies  and 
to  fix  their  salaries  at  not  exceeding  $2,500  per 
annum,  we  are  of  the  opinion  that  both  the 
number  of  deputies  and  the  amount  of  their 
salaries  when  determined  upon  by  the  audi- 
tor, within  the  limitations  prescribed,  are 
thereby  "ascertained  and  allowed  by  law," 
the  same  as  if  the  Legislature  Itself  had  final- 
ly determined  tbe  number  of  deputies  and  the 


amounts  of  their  salaries.  Onr  recent  deci- 
sion In  State  ex  reL  Peel  v.  COausen,  94  Wash. 
166,  Ida  Fac.  1,  Is  in  harmony  with  and  Imds 
support  to  this  omclasita.  So  far  as  the 
question  here  invcdved  Is  concerned,  that  case 
dUfers  from  this  only  in  that  the  amount  for 
which  the  warrant  was  th»e  directed  to  be 
issued  was  ascertained  and  allowed  by  a 
judgment  la  a  condemnation  proceeding, 
prosecuted  In  pursuance  of  statutory  author- 
ity, to  acquire  a  right  of  way  for  a  state 
highway,  after  whldt  it  was  discovered  that 
there  was  an  insufficient  appropriation  to 
meet  the  award.  If  that  was  an  expense 
"ascertained  and  allowed  by  law,"  this  cer- 
tainly is. 

The  early  decision  of  this  court  in  State  ex 
rel.  Brainerd  v.  Grimes,  7  Wash.  191,  34  Pa& 
833,  Is  of  Interest  In  this  connection,  though 
it  can  be  differentiated  from  the  present  case. 
In  that  the  law  there  in  question  was  viewed 
as  an  appropriation  act,  as  well  as  an  act  pro- 
viding for  a  state  board  of  land  commlssioa- 
ers.  That  Is,  an  appropriation  act  In  so  far 
as  the  ensuing  biennial  fiscal  term  was  con- 
cerned, the  salary  involved  being  one  falling 
due  during  the  biennial  fiscal  term  which 
immediately  followed  the  passage  of  the 
act  Hence  that  cannot  be  said  to  be  the  Is- 
suing of  a  warrant  In  the  atMence  of  an  ap- 
propriation as  it  would  have  been  bad  the 
warrant  been  issued  after  the  expiration  of 
the  ensuing  biennial  fiscal  term.  We  find  bat 
little  aid  from  the  decisions  of  other  states, 
though  the  following  may  be  cited  as  lend- 
ing some  support  to  our  conclusion:  Dvans 
V.  McCarthy,  42  Kan.  426,  22  Pac  631;  Shat- 
tuck  V.  Elncaid,  81  Or.  379.  49  Pac.  7SS; 
Lightfoot  V.  Lane,  104  Tex.  447,  140  S.  W.  S9. 

The  only  decision  coming  to  our  notice 
which  may  seem  out  of  harmony  with  our 
views  here  expressed  (s  that  of  Leddy  v. 
ComeU,  62  Colo.  189,  120  Pac.  153,  38  L.  B.  A. 
(N.  S.)  918,  Ann.  Cas.  18130.  1304.  In  that 
state,  however,  the  doctrine  of  continuing  ^ 
proprlations  prevails  as  not  being  repugnant 
to  its  constitutional  provisions,  as  it  Is  to 
ours.  Tbe  Colorado  Constitution  not  only 
prohibits  the  payment  of  money  from  the 
state  treasury  except  upon  appropriation,  as 
ours  does,  but  its  statutes  prolilbit  the  draw- 
ing of  any  warrant  upon  the  state  treasury 
except  upon  appropriation.  That  case  In- 
volved a  claim  for  salary  of  a  secretary  of  a 
commission,  the  statute  providing  that  "the 
secretary  shall  be  paid  a  salary  not  to  ex- 
ceed $1,800  a  year."  The  real  question  was 
whether  or  not  these  words  constituted  a 
continuing  appropriation.  It  was  held  that 
they  did  not,  because  no  amount  was  def- 
initely fixed  as  an  appropriation,  hence  there 
was  no  authority  under  the  Constitution  and 
statutes  of  Colorado  to  issue  to  the  secretary 
a  warrant  for  his  salary.  We  think  that  de- 
cision Is  not  in  point  here. 

We  conclude  tha,t  reUUior  is  entitled  to  a 
warrant  as  prayed  for,  to  be  drawn  by  the  re- 
spondent as  state  auditor  upon  the  -''state 
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general  fund,"  tliat  betog  Bie  flrnd  Taia  salary 
Is  payable  from  by  the  provislMi  ot  section 
8355,  above  quoted.  As  to  when  and  how 
such  warrant  shall  be  paid  from  moneys  in 
the  state  treasury  Is  a  question  wholly  for- 
^gn  to  our  present  inquiry. 
A  writ  of  mandate  will  Issue  accordingly. 

FULIiBRTON,  MORRIS,  and  MOUNT,  JJ., 
concur.  CHADWICK  and  WEBSTER,  JJ., 
concnr  in  the  result 

MAIN,  J.  I  am  unable  to  concur  In  the 
majority  opinion  In  this  case,  and  will  here 
state  my  reasons. 

In  the  act  of  March  27,  1890,  will  be  found 
defined  the  duties  of  the  state  auditor.  Sec- 
tion 6,  Lawis  1880,  p.  637  (Rem.  Code,  f  9008), 
proTides: 

"The  state  auditor  shall  in  no  case  issue  any 
state  warrant  unless  there  is  a  law  authorizing 
the  issae  of  the  same,  and  every  warrant  shall 
state  the  act  under  wUcb  it  is  drawn.    •    •    •  " 

Section  20,  Laws  1890,  p.  640  (Rem.  Code, 
I  9021),  provides: 

"In  all  cases  of  grants,  salaries,  pay  and 
expenses,  ascertained  and  allowed  by  law,  found 
due  to  individuals  from  the  state,  when  audited 
the  auditor  shall  draw  a  warrant  upon  the  treas- 
ury for  the  amount,  but  in  cases  of  unliquidated 
accounts  and  claims,  the  adjustment  and  pay- 
ment of  which  are  not  provided  for  by  law,  no 
warrant  shall  be  drawn  by  the  auditor  or  paid 
by  the  treasurer  unless  the  previous  appropria- 
tion shall  have  been  made  by  law  for  that  pur- 
pose, nor  shall  tiie  whole  amount  drawn  by  and 
paid  under  any  head  ever  exceed  the  amount 
thus  appropriated:  Provided,  that  where  an  ap- 
propriation is  made  by  law  to  be  paid  out  of  the 
state  treasury,  it  shall  be  the  duty  of  the  state 
auditor  to  draw  a  warrant  or  warrants  upon  the 
state  treasurer  in  accordsnce  with  the  provi- 
sions of  such  law  in  favor  of  the  person  or  per- 
sons entitled  to  the  same." 

It  will  be  observed  that,  by  this  section, 
where  the  claim  Is  "ascertained  and  allowed 
by  law,"  the  auditor  shall  draw  a  warrant 
upon  the  treasurer  without  reference  to  the 
fact  as  to  whether  there  has  previously  been 
made  an  appropriation  out  of  which  the  war- 
rant should  be  paid,  but  that  for  claims  for 
unliquidated  accounts  no  warrant  shall  be 
drawn  by  the  auditor  unless  a  prevlons  ap- 
propriation shall  have  been  made  by  law 
for  that  purpose.  Section  22  of  the  same 
act  (Laws  1890,  p.  641)  provides: 

"In  all  cases  where  the  laws  recognize  a  claim 
for  money  against  the  state,  and  no  appropria- 
tion shall  be  made  by  law  to  pay  the  same,  the 
auditor  shall  audit  and  settle  the  same,  and  give 
the  claimant  a  certificate  of  the  amount  thereof, 
under  the  official  seal,  if  demanded,  and  shall 
report  the  same  to  the  Legislature  with  as  lit- 
tle delay  as  possible." 

It  seems  to  have  been  the  policy  of  the 
liCgislatnre  in  passing  this  act  to  recognize  a 
distinction  between  claims  "ascertained  and 
allowed  by  law,"  mentioned  In  section  20, 
and  for  which  a  warrant  might  be  drawn 
-without  a  previous  appropriation,  and  cases 
fvbere  the  laws  "recognise"  a  claim.  In  the 
Vatter  case,  under  the  act,  the  claimant  was 
only  entitled  to  a  certificate,  not  a  warrant. 


In  1895  the  Legislature  passed  an  act  (chap- 
ter 3fi,  Laws  1895,  p.  68;  Rem.  Code,  g  5025) 
relating  to  defldenclea  in  public  institutions 
and  departments  of  the  state,  the  first  sec- 
tion of  which  provides  that: 

"It  shall  be  unlawful  for  any  of  the  state  ofiS- 
oers  or  trustees,  managers,  directors,  superin- 
tendents or  boards  of  commissioners  of  any  of 
the  public  institutions  of  the  state  of  Washing- 
ton, or  for  the  officers  of  any  of  the  departments 
of  the  state  of  Washington,  to  create  a  deficien- 
cy, incur  liability,  or  to  expend  a  greater  sum  of 
money  than  is  appropriated  hj  the  Legislature 
for  the  use  of  said  public  institution  or  depart- 
ment" 

In  State  ex  rel.  Rippetoe  v.  Gheetham,  17 
Wash.  488,  40  Paa  1072,  it  was  held  that  sec- 
Uoa  22  of  the  act  of  March  27,  1880,  which, 
provided  that  the  claimant  was  entitled  to 
a  certificate  where  the  laws  recognized  a 
claim  and  no  appropriation  had  been  made  to 
pay  the  same,  was  annulled  by  section  1  of 
the  act  of  1805,  above  quoted,  which  makes 
it  unlawful  for  any  of  the  state  officers  to 
create  a  deficiency,  incur  liability,  or  to  ex- 
pend a  greater  sum  of  money  than  had  been 
previously  appropriated  by  the  Legislature. 

Section  22  of  the  act  of  March  27,  1890, 
being  no  longer  In  effect  the  question  which 
is  decisive  upon  the  present  application  for 
a  writ  of  mandate  is  whether  the  relator's 
salary  is  "ascertained  and  allowed  by  law." 
If  it  is  so  ascertained  and  allowed,  it  may  be 
conceded,  for  the  purposes  of  this  case,  that 
he  Is  entitled  to  the  writ  On  the  other 
hand,  if  his  claim  is  not  one  which  is  ascer- 
tained and  allowed  by  law,  the  writ  should 
be  denied.  Inquiry  must  then  be  directed  to 
the  determination  of  this  question.  Section 
1  of  the  act  before  mentioned  (chapter  76, 
Laws  1909,  p.  136 ;  section  8346,  Rem.  Code), 
by  which  a  bureau  of  inspection  anu  super- 
vision of  public  offices  was  created,  provides 
that: 

"There  is  hereby  established  in  the  department 
of  the  state  auditor  a  bureau  to  be  known  as  the 
bureau  of  inspection  and  supervision  of  public 
offices;  the  principal  officer  of  said  bureau  shall 
be  known  as  the  chief  inspector  and  supervisor 
of  public  offices;  the  state  auditor  shall  be,  ex 
officio,  chief  inspector  and  supervisor  of  public  of- 
fices, and  as  such  chief  inspector  and  supervisor, 
shall  appoint  not  exceeding  three  deputies,  who 
shall  each  receive  a  salary  not  exceeding  two 
thousand  five  hundred  dollsrs  per  annum,  and  a 
clerk  who  shall  receive  a  salary  not  exceeding 
fifteen  hundred  dollars  per  annum,  and  in  addi- 
tion thereto  an  allowance  for  all  necessary  trav- 
eling and  hotel  expenses  while  absent  from  their 
places  of  residence  in  the  discharge  of  their 
official  duties." 

By  this  statute,  the  state  auditor,  as  ex  of- 
ficio chief  Inspector  and  supervisor  of  public 
offices,  has  the  right  to  appoint  "not  exceed- 
ing three  deputies,"  each  of  whom  shall  re- 
ceive a  salary  "not  exceeding  two  thousand 
five  hundred  dollars  per  annum."  The  act 
nowhere  provides  that  the  auditor  shall  ap- 
point three  deputies,  and  that  the  salary  of 
each  shall  be  the  sum  of  $2,600.  The  number 
of  deputies,  not  exceeding  three,  and  the  sal- 
ary of  each  deputy,  not  in  excess  of  |2,500,  is 
left  to  the  Judgment  or  discretion  of  the  state 
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auditor.  It  is  fair  to  assnme  that.  If  ttie 
state  auditor  found  that  the  duties  of  the  bu- 
reau could  be  discharged  with  the  assistance 
of  one  deputy  at  a  salary  of  $2,000  a  year,  he 
would  not  keep  upon  the  pay  roll  three  such 
deputies  at  a  salary  of  $2,600  each.  This 
statute  is  merely  a  limitation  upon  the  power 
of  the  state  auditor  respecting  the  number 
and  compensation  of  deputies.  It  certainly 
falls  short  of  creating  the  legal  obligation  on 
the  part  of  the  state  to  provide  employment 
for  three  persons  at  the  maximum  salary 
spedfled.  Had  the  auditor,  in  the  exercise  of 
the  judgment  and  discretion  g^ven  him  by  the 
statute,  fixed  the  salary  of  the  relator  at  $2,- 
000  per  year,  can  it  be  said  that  mandamus 
would  lie  to  compel  the  auditor  to  issue  a 
salary  warrant  on  the  basis  of  a  salary  at 
$2,500  per  year?  It  Is  necessary  for  the  au- 
ditor to  act  before  any  right  to  a  salary  can 
arise.  Before  a  claim  can  be  said  to  be  "as- 
certained" by  law,  it  is  necessary  that  it  be 
made  certain,  fixed,  or  determined  by  law. 
To  ascertain  a  matter  is  "to  make  (a  thing) 
certain  to  the  mind ;  to  free  from  obscurity, 
doubt,  or  change;  to  make  sure  of;  to  fix; 
to  determine."  Webster's  Dlctionaiy.  This 
definition  has  been  judicially  approved  in 
Wicecarver  v.  Mercantile  Town  Mutual  In- 
surance Co.,  187  Mo.  App.  247, 117  S.  W.  698; 
Brown  v.  Lyddy,  11  Hun  (LS  N.  Y.)  451. 

In  Leddy  v.  Cornell,  62  Colo.  189,  120  Paa 
153,  38  L.  R.  A.  (N.  8.)  018,  Ann.  Oas.  1913C, 
1304,  the  court  had  before  it  an  act  of  the 
Legislature  which,  among  other  things,  pro- 
vided for  the  appointment  of  a  secretary  to 
the  civil  service  commissioners,  and  that  the 
"secretary  shall  be  paid  a  salary  not  to  ex- 
ceed eighteen  hundred  dollars  a  year. 
•  *  *  "  The  court  there  was  of  the  opin- 
ion that  the  act  did  not  fix  the  specific 
amount  which  the  secretary  was  to  receive, 
but  merely  placed  a  limit  upon  the  same. 
Upon  this  question  It  was  said: 

"The  act  itself  does  not  fix  the  specific  amount 
which  the  secretary  is  to  receive,  bat  merely 
places  a  limit  beyond  which  no  Legislature  in 
the  future  may  go,  until  the  act  is  amended,  in 
making  appropriations  for  its  payment." 

As  I  read  tl>e  caSe  of  State  ex  rel.  Peel  y, 
Clausen,  94  Wash.  166,  162  Pac.  1,  it  does  not 
support  the  majority  opinion.  In  that  case 
the  state  had  acquired  by  condemnation  pri- 
vate property  for  use  as  a  highway,  and  had 
taken  possession  thereof.  The  highway  fund 
being  exhausted,  the  auditor  declined  to  is- 
sue a  warrant  to  the  property  owner  for  the 
amount  of  the  judgment  It  was  there  held 
that  since,  under  article  1,  {  16,  of  the  Con- 
stitution, land  shall  not  be  appropriated  to  a 
public  use  unless  its  value  is  first  ascertained 
and  paid  into  court  for  the  owner,  the  war- 
rant should  issue.  That  case  merely  enforc- 
ed a  positive  requirement  at  the  Constitution. 


The  case,  cui  I  understand  It,  has  no  a^lica- 
tion  to  the  facts  in  the  present  case,  and  the 
argument  there,  so  far  as  material,  tends  to 
support  the  (viposlte  view,  for  it  Is  there 
said: 

"  *  •  •  Where  a  law  creates  an  office,  no 
special  appropriation  ia  necessary  to  authorize 
the  issuance  of  a  warrant  for  the  payment  of  a 
salary  fixed  by  the  terms  of  the  act" 

It  would  seem  to  follow  that  the  converse 
of  the  proposition  just  quoted  from  the  Peel 
Case  must  necessarily  be  true,  that  is,  If  the 
salary  Is  not  fixed  by  the  terms  of  the  act, 
and  no  special  appropriation  has  been  made 
to  pay  the  same,  mandamus  will  not  lie  to 
ccMupel  the  issuance  of  a  warrant  The  sal- 
ary of  the  relator,  the  amount  of  which  is  to 
be  determined  by  the  state  auditor,  with  only 
a  maximum  fixed,  beyond  which  he  may  not 
go,  cannot  be  said  to  be  made  definite,  cer- 
tain, or  fixed  by  the  law.  In  other  woiils.  It 
is  not  ascertained  and  allowed  by  law.  Nei- 
ther reason  nor  authority  will  sustain  the 
holding  that  mandamus  will  lie  to  compel 
the  issuance  of  a  salary  warrant  when  no 
special  appropriation  has  been  made  by  the 
Legislature  therefor,  and  such  salary  is  not 
fixed  or  ascertained  by  law,  but  Is  left  to  the 
judgment  or  discretion  of  an  intervening 
agency,  such  as  the  state  auditor  in  this  case. 

The  cases  of  Evans  v.  McCarthy,  42  Kan. 
426,  22  Pac.  631,  Llghtfoot  v.  Lane,  104  Tex. 
442,  140  S.  W.  89,  and  Sbattuck  v.  Kincald. 
31  Or.  379,  49  Pac.  758,  are  clearly  distin- 
guishable. In  the  Evans  Case,  it  was  held 
that  an  act  making  an  ai^roprlation  for  the 
state  house  fund  was  an  apprc^riation  In 
preesenti,  even  though  the  taxes  levied  for 
that  fund  had  not  found  th^r  way  into  the 
state  treasury.  There,  there  was  an  appro- 
priation. Here,  there  is  no  such  appropria- 
tion. In  the  Llghtfoot  Case  the  Supreme 
Court  of  Texas  held  that  the  Attorney  Gen- 
eral had  the  right  to  compel  the  Issuance  of 
a  salary  warrant  In  that  state,  however, 
the  Attorney  General's  salary  was  definitely 
fixed  by  the  Constitution  at  $2,000  per  year. 
In  the  Shattuck  Case  the  supreme  Court  of 
Oregon  directed  the  lasuance  of  a  warrant 
for  the  salary  of  a  circuit  judge.  In  that 
state  such  salary  was  definitely  fixed  by.  act 
of  the  Legislature  at  $3,000  per  year.  In  nei- 
ther of  the  cases  last  referred  to  was  the 
amount  of  the  salary  left  to  the  judgment  or 
discretion  of  any  ofllcer,  but  was  deflnitdy 
fixed  by  the  law  Itself. 

In  my  opinion,  the  writ  should  be  denied, 
and  I  therefore  dissent. 

ELLIS,  O.  J.,  and  HOLOOMB,  J.,  concur 
with  the  dissent  of  Judge  MAIN.  "Rie  rea- 
soning on  the  last  contention  in  the  Bippetoe 
Case  is  forceful  and  applies  with  controlling 
force  here. 
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STATE  T.  GHAT.    (No.  1387a) 

(Supram*  Ooort  of  Wasbinston.     Sept  14, 
1917.) 

1.  iNTOXICATHfO  LlQTTOBS  «=»139  —  IlXKOAI, 

PoasKSBiON  —  Goioassioir  or  Ofixnbk  bt 

Dbu66I81<— Stahttk. 
In  view  of  Rem.  Code  1915,  i  6262—7,  desig- 
natiii^  the  purposes  for  which  druggists  may  sell 
or  dispose  of  intoxicants,  etc.,  and  section 
6262—17,  preecribinK  the  manner  in  which  drug- 
gists may  secure  intoxicants  in  any  quantities 
desired  for  use  for  purposes  permitted  by  law, 
a  registered  druggist  or  pharmacist  can  be  ^ilty 
of  the  unlawful  possession  of  intoxicating  liquor, 
under  section  6262—22,  by  having  in  possession 
liquor  in  excess  of  the  legal  quantity;  his  i>o»- 
session  not  being  for  the  purpose  of  disposition 
in  any  of  the  ways  permitted  to  druggists  and 
pharmacists. 

2.  Iin>OXIOATINa  LiQUOIIS  «:=>211  —  IlXXOAL 

Possession— SiiFFiciBNCY  of  Information. 
An  information,  charging  a  druggist  under 
Rem.  Code  1915,  i  6262—22,  with  having  had  in 
possession  intoxicants  in  excess  of  the  quantity 
allowed  b^  law,  was  sufficient,  though  not  charg- 
ing any  intent  to  sell  or  dispose  of  the  liquor 
in  any  manner  whatsoever,  the  information  set- 
ting forth  that  the  druggist  did  not  intend  to  dis- 
pose of  the  liquor  in  anjr  of  the  ways  permitted 
druggists  to  dispose  of  it. 

3.  INTOXICATINO   LlQUORS  €=9239(1)  —  Pbosb- 

conoN  FOE  UNLAwruL  Possession  —  In- 

STKDCTION. 

In  prosecution  of  a  druggist  under  Rem. 
Code  1915,  $  6262—22,  for  having  had  in  posses- 
sion intoxicants  in  excess  of  the  quantity  al- 
lowed by  law,  a  necessary  instruction,  addressed 
to  evidence  showing  that  defendant  claimed  his 
possession,  was  to  transport  the  wbisliy,  which, 
read  in  its  entirety,  and  in  connection  with  pre- 
ceding instructions,  advised  the  jury  that  it 
would  be  no  defense  to  a  charge  of  unlawful  pos- 
session if  the  liquor  was  in  transportation  from 
the  place  where  it  might  be  lawfully  permanent- 
ly possessed  if  no  permit  to  transport  it  was 
snown,  was  not  erroneous  as  authorizing  the 
jury  to  find  defendant  guilty  of  unlawful  trans- 
portation as  a  distinct  offense. 

4.  Cbivinai.  Law  «s>1172(7)  —  Appbai.  — 
Hasmless  Ebror. 

In  such  prosecution,  error  in  submitting  to 
the  jnry  the  question  whether  defendant  bad  a 
permit  to  tiitnsport  liquors  in  the  absence  of 
evidence  to  that  effect  was  harmless. 

5.  Intoxioatino  Liquobs  «=9224  — Prosecu- 
tion FOB  Illegal  Possession — Burden  of 
Pboof-^Statute. 

In  view  of  Rem.  Code  1915,  {  6262—23. 
making  possession  of  more  than  two  quarts  of 
intoxicants  other  than  beer  prima  facie  evidence 
of  possession  for  an  unlawful  purpose,  in  a  pros- 
ecution of  a  druggist,  under  section  6262—22, 
for  having  had  in  possession  intoxicants  in  ex- 
cess of  the  legal  quantity,  the  court  properly 
placed  on  defendant  the  burden  of  proving  his 
possession  of  a  permit  to  transport  liquors. 
8.  Cbiminal  Law  «=s>308  —  EJvidence  —  Pbe- 

suMPnoN   OF   Innocence  —  Rebuttable 

Chabacteb. 
The  presumption  of  defendant's  innocence  la 
rebuttable  and  must  yield  to  evidence. 

7.  Cbiminal  Law  <8=»517(4>  —  Evidence  — 
Admissions  —  Establishment  or  Cobpus 
Delictl 
In  a  prosecntion  of  a  druggist,  under  Rem. 
Code  1915,  §  6262—22,  for  having  had  in  pos- 
session intoxicants  in  excess  of  the  quantity  al- 
lowed by  law,  defendant's  admissions,  amounting 
to  a  confession,  were  admissible  with  other  cir- 
cumstances to  establish  the  corpus  delicti. 


8.  iNToncATiNa  Liquobs  «=>23e(5)— Iixeoal 
Possession- SuFFicnwcY  of  S^tidence. 
In  such  prosecution,  evidence  htM  safSitiBot 
to  establish  the  corpus  delicti. 

Department  1.  Appeal  from  Siq)erlor 
Court,  Skagilt  Ocmnty;  Augustas  Biawley, 
Judge. 

Chailes  Gray  was  convicted  of  having  had 
in  poaseasion  intoxicants  in  excess  of  the 
quantity  allowed  by  law,  and  he  appeals. 
Afflimed. 

John  F.  Dore  and  Robert  Weldi,  both  of 
Seattle,  and  Beagle  &  Driftmler,  of  Mt  Ver- 
non, for  appellant  A.  R.  Hilen  and  B.  Y. 
Welts,  both  of  Mt  Vernon,  for  the  State. 

ELLIS,  O.  J.  Defendant  a  registered 
Qrugglst  and  pharmacist  whose  place  of 
business  was  in  Seattle,  King  county,  was 
charged  under  Rem.  Code,  i  6262—22,  with 
having  In  his  possession  at  Anacortes,  Skagit 
county,  intoxicating  Uquor  In  excess  of  the 
quantity  allowed  by  law.  The  charging  part 
of  the  information  was  as  follows : 

"That  at  Anacortes,  in  said  Skagit  county, 
Washington,  on  or  about  the  14th  day  of  May, 
1916,  said  defendant  then  and  there  being  did 
willfully  and  unlawfully  have  in  bis  possession 
more  than  one-half  gallon  or  two  quarts  of  in- 
toxicating liquor  other  than  beer,  to  wit,  whisky, 
the  exact  amount  of  said  whisky  being  to  plain- 
tiff unknown;  that  said  defendant  Charles 
Gray,  at  said  time  was  a  registered  pharmacist 
and  druggiat  with  his  place  of  business  at  Seat- 
tle, King  county.  Wash  .  said  city  of  Seattle, 
King  county.  Wash.,  being  100  miles  distant 
from  said  Anacortes,  Skagit  county,  Wash.,  by 
the  ordinary  route  of  travel  and  transportation, 
and  said  intoxicating  liquor  vas  not  at  said  time 
kept  and  possessed  by  said  defendant  for  the 
purpose  of  being  used  in  connection  with  the 
drug  business  of  the  said  defendant  at  Seattle, 
King  county,  Wash.,  and  said  in<<oxicating  liquor 
was  not  at  said  time  and  place  kept  and  pos- 
sessed by  said  defendant  for  the  purpose  of  sale 
for  medicinal  purposes  upon  the  prescription  of 
licensed  physicians  nor  for  sacramental  purpos- 
es upon  the  orders  of  clergymen,  nor  to  sick  per- 
sons in  cases  of  extreme  illness  where  dday 
might  be  dangerous,  nor  did  the  same  consist 
of  alcohol  to  be  used  for  mechanical  or  chemical 
purposes,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Washin<rton." 

Defendant  demurred  to  the  Information  on 
the  ground  that  it  was  insufficient  to  charge 
a  crime  or  misdemeanor,  and  contained  facts 
which  were  a  complete  defense  to  the  crime 
sought  to  be  charged.  The  demurrer  was 
overruled.  He  was  tried,  anid  by  a  Jury 
found  guilty.  Motions  for  a  directed  ver- 
dict, for  new  trial,  and  in  arrest  of  Judgment 
were  overruled.  Defendant  was  adjndged 
guilty,  and  sentenced  to  pay  a  fine  of  $200 
and  serve  30  days  In  the  county  JaU.  He  ap- 
peals. 

Appellant  contends:  (1)  That  the  Informa- 
tion charged  no  crime;  (2)  that  the  Instruc- 
tions were  erroneous;  and  (3)  that  the  state 
did  not  prove  the  corpus  dellctL  We  shall 
consider  these  in  the  order  stated. 

[1, 2]  1.  It  Is  Insisted  that  the  information 
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charged  no  crime  because  of  the  allegation 
that  appellant  was  a  registered  druggist  and 
pharmacist,  and  it  Is  urgeU  that  druggists 
and  pharmacists  have  the  right  to  possess 
intoxicating  liquor  in  unlimited  quantities. 
Baldly  stated,  the  argument  is  that,  a  regis- 
tered druggist  or  pharmacist  cannot  be  guil- 
ty of  the  unlawful  possession  of  intoxicating 
liquor,  though  it  be  admitted  his  possession 
is  not  for  the  purpose  of  disposition  in  any 
of  the  ways  permitted  to  druggists  and  phar- 
macists, and  that  even  in  such  a  case  he  can 
only  be  charged  for  unlawful  sale  or  disposi- 
tion or  for  failure  to  keep  a  record  of  sales 
under  the  provision  of  Rem.  Code,  i  9202 — 7. 
It  Is  further  argued  that  the  information  was 
insufficient,  in  that  It  did  not  charge  any  In- 
tent to  sell  or  dispose  of  the  liquor  In  any 
manner  whatsoever.  These  positions  are  un- 
tenable. A  druggist  or  pharmacist  as  such 
can  only  lawfoUy  possess  intoxicating  liquor 
in  quantities  in  excess  of  those  permitted  to 
others,  for  the  lav^ful  purpose  of  disposi- 
tion permitted  to  druggists  and  pharmacists 
In  connection  with  their  business  as  such. 
Statu  V.  Martin,  92  Wash.  366,  159  Pac.  88. 
Appellant  admits  that  this  information  nega- 
tives a  possession  for  any  and  all  the  lawful 
purposes  for  which  a  druggist  or  pharmacist 
may  dispose  of  intoxicating  liquors.  He 
Bays: 

"It  is  true  that  the  Information  sets  forth  that 
he  did  not  intend  to  dispose  of  the  intoxicating 
liquor  in  any  of  the  ways  permitted  druggists  to 
dispose  of  it  by  law." 

This  aUmisslon  presents  a  complete  refu- 
tation of  appellant's  criticism  of  the  infor- 
mation. Rem.  Code,  S  6262—7,  designates  all 
the  purposes  for  which  druggists  and  pharma- 
cists may  sell  or  dispose  of  Intoxicating  liq- 
uors, and  prescribes  the  manner  in  which 
such  sales  may  be  made  and  the  record  to 
be  kept,  A  reading  of  this  section  makes  it 
clear  that  the  immunity  is  granted,  not  to 
druggists  and  pharmacists  as  favored  indi- 
viduals, but  to  the  business  which  they  con- 
duct as  a  necessary  and  lawful  business. 
Rem.  Code,  i  6282 — 17,  prescribes  the  man- 
ner In  which  druggists  and  pharmacists  as 
such  may  secure  intoxicating  liquor  in  any 
quantities  desired,  but  "for  use  for  purposes 
permitted  by  this  law  only."  Obviously  this 
section  must  be  construed  in  connection 
with  section  «262 — ^7.  So  construed,  the 
necessary  implication  arises  that  intoxicat- 
ing liquors  can  lawfully  be  procured,  hence 
lawfully  possessed,  by  druggists  and  phar- 
macists, in  excess  of  the  quantities  in  whidi 
they  are  procurable  by  others,  only  for  the 
purpose  of  sale  or  disposition  as  prescribed 
in  section  6262 — 7.  It  follows  that  when 
sudi  liquors  are  not  possessed  by  druggists 
or  pharmacists  for  disposition  in  some  of  the 
ways  permitted  to  a  druggist  or  pharmacist 
in  onnection  with  his  business  as  such,  be 
can  no  longer  claim  for  his  possession  the 
Inununlty  of  a  druggist  or  pharmacist  accord- 
ed by  the  proviso  of  Rem.  Code,  {  6262—22. 


Such  possession  Is  not  that  of  a  druggist  or 
pharmacist  within  any  sane  meaning  of  the 
law.  His  possession  then  becomes  prima 
facie  evidence  that  liquors  held  in  excess  of 
the  quantities  permitted  to  others  are  held 
and  kept  for  the  purpose  of  unlawful  sale 
or  disposition.  Such  is  the  clear  Import  of 
Rem.  Code,  i  6262—23,  when  construed  In 
connection  with  the  other  two  sections  touch- 
ing the  sale  and  procurement  of  intoxicat- 
ing liquors  by  druggists  and  pharmacists. 
Since  the  information  admittedly  negatives 
appellant's  possession  for  any  and  all  phar- 
maceutic uses,  it  sufficiently  charges  an  un- 
lawful possession.  The  first  section  of  the 
prohiMtM-y  law,  Rem.  Code,  S  6262 — 1,  im- 
poses upon  the  courts  a  liberal  rule  of  con- 
strnctlon  as  to  the  entire  law.    It  says: 

"This  entire  act  shall  be  deemed  an  exercise  of 
the  police  power  of  the  state,  for  the  protection 
of  the  economic  welfare,  health,  peace  and  mor- 
als of  the  people  of  the  state,  and  «1I  of  its 
provisions  shall  be  liberally  construed  tor  the  ac- 
complishment of  that  purpose." 

With  this  plain  mandate  before  it  no  court 
win  single  out  the  words  "registered  pharma- 
dsts"  ns  found  in  the  proviso  of  section 
6262—22,  and  give  to  thein  a  literal  meaning 
hostile  to  the  whole  spirit  and  purpose  of 
the  law,  at  variance  with  every  other  provi- 
sion touching  druggists  and  pharmadats, 
and  which  would  emasculate  the  whole  act 
as  an  operative  measure,  by  making  this 
proviso  a  convenient  cloak  for  the  "bootleg- 
ger" masquerading  as  an  ambulant  pharma- 
dst 

2.  The  court  faultlessly  instructed  the  Jury 
as  to  the  presumption  of  Innocence.  He 
then  instructed  that  "the  defendant  In  this 
case  is  charged  with  the  crime  of  possess- 
ing Intoxicating  liquors  unlawfully,"  quoted 
the  Information,  and  admonished  the  jury 
that  the  information  is  a  mere  accusation, 
and  is  no  evidence  of  defendant's  guilt. 
Then  f<dIows  the  usual  instruction  as  to  the 
burden  of  proof  and  reasonable  doubt,  and 
an  Instruction  as  follows,  quoting  Rem.  Code, 
S  6262—22: 

"You  arft  instructed  that  the  statute  of  the 
state  of  Washington  with  reference  to  the  pos- 
session of  intozicating  liquor  reads  as  follows: 
'It  shall  be  onlawfol  for  any  person  to  have  in 
hia  possession  more  than  one  half  gallon  or  two 
quarts  of  intoxicating  liquor  other  than  beer, 
nor  more  than  twelve  quarts  or  twenty-four 
pints  of  beer,  provided  however,  that  this  sec- 
tion shall  not  apply  to  registered  pharmacists  or 
to  persons  keeping  alcohol,  to  be  used  for  me- 
chanical or  chemical  purposes  only.'  Toa  aT« 
instructed  that  whisky  is  an  intozicating  liq- 
uor." 

No  ezcepticn  was  taken  to  any  of  the  fore- 
going instructions. 

The  court  then  gave  the  following  Instmc- 
ti<m,  quoting  a  part  of  Rem.  Code,  {  6262 — 17 : 

"With  reference  to  the  possession  and  trans- 
portation by  a  registered  druggist  or  pharmacist 
the  statute  reads  as  follows:  'Any  registered 
druggist  or  pharmacist  actually  engaged  m  buai- 
ness  within  the  state,  desiring  to,  transport  or 
ship  any  intoxicating  liquor  withm  this  state, 
shall  make  and  file  with  the  ooonty  auditor  a 
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statement  in  writing  ander  oath,  which  state- 
ment shall  contain  the  name  of  the  said  draggist 
or  pharmacist,  the  name  under  which  he  trans- 
acts business,  or  if  made  by  the  agent  of  a  cor- 
poration or  copartnership,  shall  state  the  name 
of  such  corporation  or  copartnership,  and  the 
official  position  or  connection  of  the  person  mak- 
ing such  statement  with  said  firm  or  corpora- 
tion, the  location  of  the  place  of  business  of  said 
gersons,  firm  or  corporation ;  that  he,  they  or  it 
I  regularly  engaged  in  business  as  a  druggist  or 
pharmacist,  at  such  point;  and  that  it  is  neces- 
sary from  time  to  time  to  make  shipments  of 
intoxicating  liquor  and  such  liquor  is  not  to  be 
sold  in  violation  of  the  laws  of  the  state,  but  is 
obtained  for  use  for  purposes  permitted  by  this 
law  only.' 

"You  will  notice  that  the  law  makes  an  excep- 
tion with  respect  to  registered  pharmacists  or 
druggists,  and  permits  them  to  have  intoxicating 
liqnor  in  their  possession  without  any  restric- 
tion or  limitation  upon  the  amount  thereof,  but 
you  are  instructed  that  such  permission  is  ac- 
corded them  for  the  purpose  or  disposing  of  the 
same  at  their  established  place  of  business  upon 
the  prescription  of  a  registered  physician,  upon 
the  order  of  a  nlergyman  for  sacramental  purpos- 
es or  for  the  sale  of  alcohol  for  mechanical  or 
chemical  purposes  only  and  the  furnishing  of  in- 
toxicating liquor  to  a  person  in  case  of  severe 
illness  where  delay  might  be  dangerous,  but  that 
the  law  does  not  permit  the  shipping  or  trans- 
portation of  such  liquor  from  the  established 
place  of  business  of  such  druggist  or  pharmacist 
except  upon  a  compliance  with  the  provisions  of 
the  law  before  quoted,  and  if  the  jury  should  be- 
lieve beyond  a  reasonable  doubt  that  the  defend- 
ant did  have  in  his  possession  at  the  city  of 
Anacortes,  Skagit  county,  Wash.,  on  the 
day  named  in  the  information  a  greater  amount 
of  whisky  than  two  quarts,  which  said  whisky 
in  excess  of  two  quarts  had  been  transported  or 
taken  by  the  said  defendant  from  his  established 
place  of  business  in  Seattle,  King  county. 
Wash.,  to  the  said  city  of  Anacortes,  Wash., 
then  be  would  have  the  same  unlawfully  in  his 
possession  at  the  said  city  of  Anacortes,  and  it 
would  be  your  duty  to  find  the  defendant  guilty. 
"Upon  tiie  question  of  whether  or  not  the  de- 
fendant had  a  permit  for  the  transportation  or 
shipment  of  such  liquor,  if  you  should  believe 
heyond  a  reasonable  doubt  that  he  did  so  ship 
and  transport  such  liquor  to  the  said  city  of 
Anacortei,  yon  are  instmcted  that  the  harden  of 
proving  sndi  a  permit  is  cast  upon  the  defend- 
ant, but  if  there  is  any  evidence  in  the  case  bear- 
ing upon  the  question  of  procuring  by  him  of 
kkAi  permit  which  evidence  raises  in  your  mind 
a  reasonable  doubt  upon  the  question  of  whether 
or  not  such  permit  was  secured,  you  should  re- 
solve such  doubt  in  favor  of  the  defendant  and 
acquit  him.  If  you  should  have  a  reasonable 
doubt  upon  the  question  of  whether  or  not  he 
bad  in  his  possession  at  the  time  and  place  nam- 
ed in  the  information  more  than  two  quarts  of 
intoxicating  liquor  other  than  beer,  you  should 
also  resolve  such  doubt  in  the  defendant's  favor 
and  acquit  him." 

[3]  Appellant  excepted  to  parts  of  this  In- 
Btrucftion,  and  now  urges  that  It  was  errone- 
ons,  In  that  It  authorized  the  Jury  to  convict 
him  of  a  crime  other  than  that  charged, 
namely,  the  crime  of  unlawfully  transport- 
ing intoxicating  liquor.  Read  In  Its  entirety 
and  In  connection  with  those  preceding  It,  all 
that  this  Instruction  intended  by  its  refer- 
ence to  the  law  touching  the  permit  for 
transportation  of  Intoxicating  liquor  by 
druggists  and  pharmacists  was  to  advise  the 
Jury  that  it  would  be  no  defense  to  a  charge 
of  unlawful  possession  that  the  liquor  was  In 
tnmsportatioa  from  the  place  where  it  might 


be  lawfully  permanently  possessed  if  no  pei> 
mlt  to  transport  it  were  shown.  It  is  capa- 
ble of  no  other  meaning.  When  consecutlTe- 
ly  read  In  context  by  any  candid  Interpreter, 
it  Is  not  capable  of  the  construction  that  It 
authorized  the  Jury  to  find  appellant  guilty 
of  unlawful  transportation  as  a  punishable 
offense.  It  does  not  even  tell  the  Jury  that 
unlawful  transportation  is  a  punishable  of- 
fense. It  merely  instructs  that  possession  in 
unlawful  transportation  is  an  unlawful  pos- 
session, but  that  a  permit  to  transport  would 
show  a  lawful  possession  and  be  a  complete 
defense.  No  Juror  of  common  sense  oould 
have  taken  it  to  mean  anything  else.  Nor 
can  It  he  said  that  this  instruction  was  not 
necessary.  It  was  addressed  to  the  evidence, 
which  showed  that  appellant  claimed  that 
his  possession  at  Anacortes  was  a  possession 
for  the  puri)ose  of  transporting  the  whisky 
from  his  place  of  business  In  Seattle  for  dis- 
position outside  of  the  state.  It  is  unneces- 
sary for  us  here  to  decide  whether  or  not 
the  court  was  correct  In  holding  that  a  per- 
mit under  such  circumstances  would  be  a 
lawful  defense  to  a  charge  of  unlawful  pos- 
session, since  in  any  event  that  view  of  the 
law  was  certainly  as  favorable  to  appellant 
as  he  could  ask  with  any  semblance  of  rea- 
son. The  court  did  not  instruct  the  Jury  up- 
on the  crime  of  unlawful  transportation,  nor 
refer  to  the  statute  under  which  that  crime 
is  punishable.  Section  6262 — ^17,  a  part  of 
whlcb  was  quoted  by  the  court  in  this  in- 
struction, is  not  the  section  defining  the 
crime  of  unlawful  transportation.  '  It  is  the 
section  which  provides  the  only  method  by 
which  a  druggist  or  pharmacist  as  such  can 
obtain  a  lawful  possession  of  Intoxicating  liq- 
uors, but  only  for  use  in  bis  business.  The 
section  defining  the  crime  of  unlawful  trans- 
portation applies,  not  only  to  common  car- 
riers, but  to  any  person  who  transports  In- 
toxicating liquor  within  this  state  without 
a  permit  niat  section  is  Rem.  Ckkle,  { 
6262 — 18.  It  is  neither  quoted,  nor  are  any 
of  its  provisions  referred  to  in  the  instruc- 
tions. 

[4]  It  has  been  suggested  that,  inasmuch 
as  there  was  no  evidence  that  appellant  had 
a  permit,  it  was  error  to  submit  that  ques- 
tion to  the  Jury.  But,  even  so  assuming,  it 
was  error  without  prejudice  to  appellant  and 
wholly  in  his  favor.  The  Jury  having  been 
Instructed  in  substance  that  possession,  if  un- 
der a  permit,  would  be  a  lawful  possession, 
the  submission  to  the  Jury  of  the  question 
whether  or  not  appellant  had  a  permit  was 
plainly  more  favorable  to  him  than  under  the 
evidence  he  had  a  right  to  ask. 

[5, 8]  Nor  did  the  court  commit  any  error 
in  placing  the  burden  of  proving  his  posses* 
slon  of  a  permit  upon  appellant.  The  stat- 
ute (Rem.  Code,  {  6262—23),  makes  posses- 
sion itself  of  more  than  two  quarts  of  intoxi- 
cating liquor  other  than  Jtteer  prima  facie  evi- 
doice  of  possession  for  an  unlawful  purpose. 


Digitized  by  VjOOQ  IC 


954 


167  PACIFIC  BBPOBTEB 


{Oaio. 


To  bold  that  the  state  most,  In  addition  to 
proving  such  possession,  prove  also  the  ab- 
sence of  a  permit  would  be  to  nullify  this  sec- 
tion by  denying  the  rule  of  evidence  which  It 
declares.  Of  course  it  may  be  spedously  ar- 
gued that  to  indulge  the  statutory  prima 
facie  presumption  of  unlawful  possession 
from  the  mere  tact  of  possession  is  to 
presume  against  the  universal  presump- 
tion of  innocence.  But  the  presumption  of 
innocence,  though  universal.  Is  a  refragable 
presumption.  It  must  yield  to  evidence; 
else  a  conviction  could  never  stand  in  any 
case.  The  statutory  prestmiption  is  an  evi- 
dential presumption,  expressly  made,  suffi- 
cient in  itself  prima  facie  to  overcome  the 
presumption  of  Innocence;  else  the  etatute 
has  no  meaning  at  alL 

S.  Finally,  it  is  asserted  that  the  state  did 
not  prove  the  corpus  delicti  by  competent 
evidence.  One  Marsh,  chief  of  police  of  Ana- 
cortes,  testified,  in  substance,  that  he  arrest- 
ed and  searched  appellant  on  the  dock  at 
Anacortes  and  found  three  pint  bottles  of 
whisky  on  his  person ;  that  appellant  said  he 
bad  been  up  town  looking  for  a  girl  he  was 
gc^ng  to  treat,  and  that  be  was  returning  to 
his  boat;  that  witness  visited  and  searched 
the  boat,  Tbelma  O,  which  was  anchored 
alongside  the  dock  on  which  the  arrest  was 
made,  and  found  In  the  boat  a  number  of 
whisky  barrels,  a  box  or  two  of  bottles, 
"empty  like  they  came  from  the  factory," 
and  a  couple  of  cases  In  the  hold  "filled  up, 
that  was  cased  up,  bottled  up."  He  further 
testified  as  follows: 

"9.  What  did  he  tell  yon  with  respect  to  his 

buginess,   Mr.  Marsh?     A.  He  said   he  wag  a 

Seattle  druggist.    9.  Go  ahead  and  tell  the  jury 

his  conversation  with  respect  to  how  he  come  to 

,  have  that  booze  at  Anacortes?    A.  He  said  his 

Elace  in  Seattle  had  been  raided  and  some  of  his 
quor  confiscated,  and  he  had  this  nine  or  ten 
barrels  out  at  Ballard,  and  the  attomeyg  told 
him  he  better  get  that  and  get  it  out  of  town, 
and  he  went  and  hired  this  Thelma  O,  and  was 
going  to  take  the  liquor  to  San  Francisco,  and 
tbey  got  out  in  the  Straits  gomewhere  and  two 
barrels  sprung  a  leak,  and  he  told  the  captain  to 
go  to  Anacortes;  he  knew  there  was  a  glass 
plant  there,  and  get  some  bottles  and  bottle  up 
the  two  barrels  that  sprung  a  leak.  He  told  me 
that  was  the  reason  he  was  in  Anacortes  there." 

The  sheriff  of  Skagit  county  testified  to 
similar  admissions  as  follows: 

"Q.  What,  if  anything,  did  the  defendant  tell 
you  with  respect  to  the  liquor  in  the  Thelma  O, 
at  Anacortes?  A.  He  told  me  it  was  his  liquor; 
that  there  was  nine  or  ten  barrels  of  whisky; 
that  be  was  a  druggist  in  Seattle,  and  was  over- 
stocked with  liqnor  he  could  not  dispose  of  there. 
They  had  him  arrested,  and  that  he  had  engaged 
a  captain  of  this  boat  to  take  the  liquor  to  San 
Francisco  for  the  purpose  of  selling  it  there. 
That  he  had  called  in  at  Everett,  also  Laconner, 
on  bis  way  to  San  Francisco,  but  that  after  gb- 
ing  out  into  the  Straits,  one  or  two  barrels  was 
leaking,  and  they  came  back  to  Anacortes  for 
the  purpose  of  getting  some  bottles  to  preserve 
the  whisky  in.  Q.  What  did  he  tell  you  with 
respect  to  the  bottle  goods  on  board  being  his 

Eroperty  or  not?    A.  He  said  it  was  his;   they 
ad  filled  part  of  the  bottles  with  it  while  laying 


at  Anacortes,    Q.  In  tltis  connty?    A.  In  this 

county." 

[7]  Treating  these  admissions  as  a  confes- 
sion, appellant  contends  that  they  were  not 
admissible  until  the  corpus  delicti  had  been 
proven  by  direct  or  circumstantial  evidence; 
that  is  to  say,  they  were  not  admissible  along 
with  the  other  circumstances  to  establish  the 
corpus  delicti.  But  this  court,  following  very 
respectable  authority,  has  held  Just  the  con- 
trary. 

"It  is  well  settled  that  the  confession  of  a  de- 
fendant, along  with  other  circumstances  in  tlie 
case,  can  be  shown  to  establish  the  corpus  de- 
Ucti.  Nicks  V.  State,  40  Tex.  Or.  R.  1,  48  S.  W. 
186 ;  Atkins  v.  State,  '44  Tex.  Cr.  R.  291, 70  S. 
W.  744;  People  v.  Davis,  19  N.  Y.  Supp.  7811:1 
Wharton,  Criminal  Law  (llth  Ed.)  pp.  458, 
459."  State  v.  Scott,  86  Wash.  296,  299,  150 
Pac.  423,  424  (U  R.  A.  1916B,  844). 

"It  is  a  well-settled  rule  that  the  corpus  delicti 
cannot  be  predicated  alone  upon  the  confession 
of  the  defendant  It  is  equally  well  settled  that 
the  confession  of  the  defendant,  along  with  other 
circumstances  in  the  case,  can  be  used  to  estab- 
lish the  corpus  delicti."  Nicks  v.  State,  40  Tei. 
Cr.  R.  1,  6,  48  S.  W.  186,  188. 

"Regarding  the  question  of  the  necessity  for 
evidence  corroborating  the  confession  of  the  ac- 
cused in  order  that  sudi  confession  may  estab- 
lish the  corpus  delicti,  the  authorities  in  this 
country  are  not  harmonious,  but  the  great 
weight  of  autliority — almost  an  unknown  bro- 
ken line — is  to  the  effect  that  the  uncorroborated 
confession  of  the  accused  is  insufficient  to  estat>- 
hsh  the  corpus  delicti,  but  that,  where  corrobo- 
rated, such  confession  may  be  admitted  in  evi- 
dence for  the  purpose  of  establishing  the  corpus 
delicti  in  a  charge  of  felony."  1  Wharton, 
Criminal  Law  (llUl  Ed.)  pp.  458,  459. 

[8]  The  undisputed  evidence  as  to  the 
whisky  barrels  in  the  boat  and  as  to  the  bot- 
tles, some  empty  and  some  filled,  strongly, 
not  to  say  conclusively,  corroborated  app^- 
lant's  admissions  in  every  detail.  The  corpus 
delicti  was  sufficiently  established. 

Unless  we  are  ready  to  assume  an  attitude 
of  carping  criticism  and  Indulge  a  technical- 
ity which  would  not  be  sanctioned  In  any 
other  class  of  prosecutions  we  can  find  no 
warrant  for  a  reversal  in  the  record  be- 
fore us. 

The  judgment  is  affirmed. 

CHADWICK,  MAIN,  and  WBBSTBS,  JJ., 
concur. 


RAT  ▼.  PEOPLE,     (No.  8916.) 

(Supreme  Court  of  Colorado.     June  4,   1917. 

Rehearing  Denied  Oct.  8,  1917.) 

1.  JtTBT  «=>106(1)— CHAI1I.ENOB8  FOB  Cattbe. 

On  trial  of  a  woman  for  murder,  the  trial 
court  did  not  abuse  its  discretion  in  sustaining 
challenges  for  cause  to  jurors,  who  stated  they 
would  require  stronger  evidence  to  convict  a 
woman  than  a  man. 

2.  HoiaoiDC     «=933S(8>— Eyidkncb— Adxisbi- 

BILITT. 

On  trial  of  a  woman  for  murdering  her  hus- 
band, admitting  testimony  that  defendant,  prior 

*  Keported  In  full  In  the  New  York  Sapplement; 
reported  u  a  memorandum  decision  without  opinion 
In  64  Hun.  SS6. 
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to  her  marriage,  liTed  with  another  man  aa  hoa- 
band  and  wife,  contrarr  to  the  fact,  ia  not  preju- 
dicial error,  where  defendant  admitted  immoral 
acts. 
8.  C^tnoRAi.  Law  «s9376— Imfkachins  Db- 

VXRDANT'B   CHABACTBB. 

Ordinarily  accused's  character  cannot  be  im- 
peached by  the  prosecution  in  the  first  instance. 
4.  HOKICIDB      «=>S38(3)— BVIDXNCB— Adwssi- 

BiLrrT. 
In  trial  of  a  woman  for  murd«lng  her  hut- 
band,  error  in  admitting  letters  to  her  from  an- 
other man  to  show  motive  is  not  prejudicial, 
where  they  did  not  reflect  on  defendant's  charac- 
ter more  tlum  did  her  own  testimony. 
6.  Homicide    «=s>309(6)— IifSTBVcrioNS— MiAR- 

BLAUOHTEB. 

Where  accused  testified  that  she  shot  her 
husband  when  he  was  threatening  to  beat  her, 
an  instmction  on  manslaughter  would  have  been 
proper. 
&  CsnaNAi.  Law  «=9824(8)— Ikstbuotiorb— 

BKQT7E8T& 

Failure  to  instruct  on  manslaughter  in  a 
murder  case  ia  not  reversible  error,  where  no 
request  for  the  instruction  was  made. 

White,  O.  J.,  and  Hill  and  Teller,  JJ„  dissent- 
ing. 

En  Banc.  Error  to  District  Oonrt,  Boatt 
CSoanty ;    Hod.  Jotin  T.  Sbomate,  Judge. 

May  Bay  was  oonvicted  of  mnrder  in  tbe 
second  degree,  and  brings  error.    Affirmed. 

Arthur  L.  Wessels,  B.  W.  Norlin,  and 
Onimp  &  Allen,  all  of  Denver,  for  plainttfT  in 
error.  Letfle  B.  Hubbard,  Atty.  Gen.,  and 
Charles  Boadi,  Asst  Atty  Gen.,  for  the  Peo- 
ple. 

SOOTTF,  jr.  ante  plalntur  In  error  was  con- 
victed of  the  murder  of  her  hnsband,  James 
Bay.  The  verdict  was  mnMer  In  the  seocnd 
degree.  The  errors  assigned  whlc^  seem  im- 
portant to  consider  are:  (1)  Irregnlartties  In 
tbe  selection  of  the  jnry  panel ;  (2)  that  the 
people  attacked  the  character  of  the  defend- 
ant In  the  first  instance;  (8)  the  admission 
of  certain  letters  In  evidence,  pnnwrting  to 
be  addressed  to  and  received  by  the  defend- 
ant; aold  (4)  neglect  or  failure  of  the  court 
to  instruct  as  to  manslaughter. 

[1]  It  is  urged  that  certain  Jurors  were^ 
upon  motion  of  tbe  people,  discharged  for 
cause,  and  that  by  reason  thereof  tbe  regular 
panel  was  exhausted  and  an  open  venire  is- 
sued In  order  to  complete  the  jury.  Tbe  con- 
taiUoa  Is  that,  but  for  the  action  of  the  court 
in  errtxieously  sustaining  these  severaJi  cbed- 
leoges,  the  jury  could  have  been  selected 
'Without  exhausting  the  regular  i)anel;  a 
rl^bt  to  which  the  defendant  was  entitled. 
^lere  were  nine  such  challenges  sustained. 

Juror  Bergman  testified  that  it  would  take 
stronger  evidence  to  cause  him  to  vote  to  in- 
flict the  death  penalty  upon  a  woman  than  a 
man ;  that  his  reason  for  this  was  that  a  wo- 
man Is  weaker.  Upon  examination  by  the 
court,  tbe  Juror  stated  that  as  a  general  rule 
lie  would  give  the  same  consideration  to  the 
evidence  in  tlie  case  of  the  trial  of  a  woman 
as  in  case  of  a  man,  but,  in  further  answers, 


repeatedly  said  that  It  would  require  stron- 
ger evidence  to  convict  in  case  of  a  woman 
than  in  that  of  a  man. 

Juror  Cochran  answMed  subetantlaUy  to 
the  same  effect  and  further,  that  he  would 
not  put  a  man  and  a  woman  on  tlie  same  basis 
in  considering  the  question  of  guilt  or  inno- 
cence; 

Juror  Gill  testified  that  It  would  take 
stronger  evidence  for  him  both  to  convict  and 
to  fix  the  death  penalty  in  case  of  a  woman 
than  If  a  man  was  being  tried. 

Juror  Earl  teatifled  that  he  had  rell^ous 
anid  conscientious  scruples  against  the  inflic- 
tion of  the  death  x>enalty,  and  that  these 
would  certainly  prevent  his  inflicting  tbe 
death  penalty,  even  where  the  law  and  the 
evidence  warranted. 

J\iror  BrObeck  said  that  he  haid  conscien- 
tious scruples  against  infllctloQ  of  the  death 
I>enalty  in  case  of  a  woman,  and  that  he 
could  not  agree  to  sudi  a  verdict 

Juror  Hltcblns  testifled  that  it  would  take 
stronger  evidence  In  case  of  conviction  of  a 
woman  than  In  that  of  a  man.  He  also  tes- 
tified that  If  the  evidence  established  the 
guilt  of  tbe  defendant,  he  would  not  hesitate 
to  return  a  verdict  of  guUty,  the  same  as  in 
case  of  a  man. 

Juror  Grimes  testifled  r^>eatedly  that  he 
would  not  vote  to  inflict  the  death  penalty 
under  any  drcumstancea 

Juror  Dunkley  testified  that  it  would  re- 
quire stronger  evidence  fbr  him  to  convict  in 
case  of  a  woman,  and  also  that  be  believed 
that  he  could  render  a  verdict  according  to 
the  law  and  the  evld«>oe. 

Juror  Kemry  testified  substantially  to  the 
same  effect  aiM,  in  answer  to  a  question  by 
the  court,  said  that  he  might  ccmvlct  a  man 
on  certain  testimony  and  refuse  to  convict  a 
woman  on  the  same  evidence. 

In  no  case  does  It  appear  from  the  answers 
of  the  juror  that  he  could  and  would  lay 
aside  his  convictions  so  announced.  It  does 
not  appear  from  the  record  whether  or  not  it 
was  necessary  to  excuse  all  of  these  jurors, 
or  only  one  or  more  of  them,  in  order  to 
make  It  incumbent  on  the  court  to  issue  the 
open  venire. 

Counsel  for  defendant  rely  on  Stratton  v. 
Pec^le,  6  Colo.  276^  to  sustain  this  contention 
of  prejudicial  error.  We  do  not  so  construe 
that  decision.  The  rule  laid  down  in  that 
case,  aa  we  understand  It,  is  that  ooaoAea- 
tlous  scruples  against  the  Infliction  of  the 
death  penalty  do  not,  in  a  capital  case,  nec- 
esearily  disqualify  the  juror  entertaining 
them,  but  if,  notwithstanding  his  conscien- 
tious scruples,  he  wUl  raider  a  verdict  in  ac- 
cordance with  the  law  and  the  evidence,  and 
U  upon  this  point  his  answers  have  no  un- 
certainty, this  is  all  tbe  law  requires. 

In  tbe  case  of  each  of  the  Jurors  here,  there 
seems  to  be  so  much  of  conflict  in  his  an- 
swers as  to  leave  an  Impresaion  of  uncer- 
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tainty  In  ttie  Juror's  mind,  snfflclent  In  onr 
opinion,  to  Justify  the  exercise  of  the  sound 
dlscretioD  of  the  court  In  determining  the 
competency  of  the  Juror. 

The  general  rule  of  law  in  this  resgect  is 
statefd  In  24  Cyc.  280,  to  be : 

"Jurois  to  be  competent  must  stand  indiffer- 
ent, having  no  bias  or  prejadice  for  or  against 
either  party.  The  juror  mnst  be  indifferent  both 
as  to  the  person  and  the  cause  to  be  tried,  and 
must  be  so  at  the  time  of  the  trial.  Bias  or 
prejudice  may  arise  from  such  a  variety  of  caus- 
es and  depends  so  much  upon  the  facts  and  cir- 
cumstances of  the  particular  cases  that  no  defi- 
nite rule  can  be  laid  down;  but  the  true  in- 
quiry in  all  cases  is  whether  the  juror  will  act 
with  entire  impartiality,  in  deciding  which,  ex- 
cept in  those  cases  where  the  law  conclusively 
presumes  bias,  much  must  be  left  to  the  discre- 
tiou  of  the  court,  which,  unless  clearly  abused, 
will  not  be  interfered  with." 

And  In  Salazar  v.  Taylor,  18  Colo.  688,  88 
Paa  369,  we  said: 

"The  overruling  of  a  challenge  to  one  of  the 
jurors  is  assigned  for  error.  The  challenge  was 
upon  the  ground  of  a  [previously  formed  opinion. 
In  civil,  as  well  as  criminal  actions,  challenges 
for  cause  are  triable  by  the  court  The  decision 
of  the  trial  court  upon  such  challenge  is  not 
ground  for  reversal  by  an  appellate  court  unless 
the  decision  is  manifestly  erroneous  and  prejudi- 
cial to  the  party  complaining  of  it  This  rule 
is  particularly  applicable  when  the  decision  of 
the  challenge  depends  upon  oral  evidence  as  in 
this  case.  From  the  evidence  submitted,  we  can- 
not say  that  the  trial  court  erred  in  concluding 
that  toe  juror  had  not  formed  or  expressed  an 
unqualified  opinion  or  belief  as  to  the  merits 
of  the  action." 

It  was  also  said  in  Denver  &  S.  P.  R.  Co. 
T.  DriscoU,  12  Colo.  520,  21  Paa  708,  13  Am. 
St  Rep.  243: 

"We  think  the  answers  of  Mr.  Altman  were 
such  as  to  justify  the  court  in  sustaining  the 
plaintiff's  challenge  to  him ;  but,  aside  from  this, 
when  a  full  examination  of  a  juror  leaves  the 
question  of  his  competency  doubtful,  we  should 
hesitate  to  interfere  with  the  ruling  of  the  trial 
court  thereon." 

We  think  we  can  well  say  as  to  each  of  the 
Jurors  whose  competency  is  urged  la  this 
case,  as  was  said  by  this  court  in  Independ- 
oioe  Co.  T.  Kalkman,  156  Pac.  135,  that: 

"In  such  circumstances  the  question  rests 
largely  in  the  discretion  of  the  trial  court,  and 
when  his  testimony  is  considered  as  a  whole,  we 
cannot  agree  that  the  court  abused  its  discretion 
in  this  regard." 

There  is  no  contention  that  any  Juror  who 
sat  on  the  trial  was  not  in  all  respects  fair 
and  Impartial,  or  was  in  any  sense  subjected 
to  undue  influence.  We  do  not  find  prejudi- 
cial error  in  this  respect 

[2,  3]  As  relates  to  the  Introduction  of  tes- 
timony tending  to  Impeach  the  character  of 
the  defendant,  this  testimony  with  one  ex- 
ception concerns  testimony  as  to  statements 
and  admissions  of  the  defendant.  The  ex- 
ception was  the  testimony  of  one  witness  to 
the  effect  that,  prior  to  the  marriage  of  de- 
fendant, she  and  a  man  named  Albright  held 
themselves  out  to  the  public  as  husband  and 
wife,  when  in  fact  they  were  not.  We  think 
that  the  most  that  can  be  said  of  the  tes- 
timony is  that  It  was  generally  immaterial, 


but  we  cannot  say  that  ft  was  prejudicial  to 
the  defendant  in  the  light  of  her  own  testi- 
mony, as  to  her  acts  and  conduct 

The  general  rule  that  the  cbaractar  of  a 
defendant  may  not  be  Impeached  by  the  pros- 
ecution In  the  first  Instance  is  too  well  set- 
tled for  discussion.  But  in  this  case  there 
was  no  attempt  to  prove  bad  reputation.  The 
speclfie  matter  above  suggested  was  offered, 
in  connection  with  other  testimony.  In  an 
attempt  to  prove  motive,  it  being  the  con- 
tention of  the  people  that  a  desire  to  return 
to  Albright  was  the  moUve  that  induced  the 
defendant  to  slay  her  husband.  The  defend- 
ant, however,  appeared  as  a  witness  in  her 
own  behalf  and  voluntarily  testified  as  to 
her  unchaste  life,  which  was  the  sole  reflec- 
tion on  her  character  implied  in  the  testi- 
mony complained  of.  How  she  could  have 
been  prejudiced  by  the  statement  of  a  single 
instance  of  wrong  when  she  voluntarily  tes- 
tified to  her  repeated  acts  of  unchastity,  and 
her  shameful  life,  is  dilHoult  to  understand. 

[4]  There  was  introduced  in  evidence,  for 
the  purpose  of  proving  motive,  certain  let- 
ters purporting  to  have  been  written  by  this 
man  Albright,  then  in  Arizona,  and  to  have 
been  received  by  the  defendant  These  let- 
ters were  found  among  the  defendant's  pos- 
sessions tind  we  think  not  properly  identified 
in  the  first  instance,  and,  for  such  reason  at 
least,  not  properly  admissible  at  the  time. 
Without  discussing  the  subject  of  the  admis- 
slblUty  of  letters  written  by  a  third  person 
and  received  by  a  defendant  charged  with  a 
criminal  offense,  it  is  sufficient  to  say  that 
these  letters  contained  no  matter  vitally  af- 
fecting the  character  of  the  defendant.  They 
in  substance  professed  great  love  for  the  de- 
fendant and  a  desire  to  be  with  h»',  and 
an  affection  for  def^idant's  young  dau^ter. 
They  carry  the  Imprint  of  illiteracy,  coarse- 
ness, and  an  utter  disregard  for  defendant's 
marital  relations.  Bnt  they  contain  no  state- 
ments of  illicit  relations  or  of  other  wrong 
upon  the  part  of  defendant,  nor  do  they  in- 
dicate any  meeting  between  the  i»arties  sub- 
sequent to  the  marriage  of  the  defendant 
and  the  deceased  husband,  nor  do  they  add  to 
defendant's  reflection  in  her  testimony,  as 
to  her  own  diaracter.  These  letters  had  no 
proper  place  in  the  case,  but  we  cannot  say 
that  their  admission  was  prejudicial  to  the 
defendant 

The  homicide  occurred  on  the  7th 'day  of 
November,  1915,  at  Oak  Creek.  The  defend- 
ant testified  that  she  came  to  Oak  Creek  from 
Idaho,  in  February,  1915 ;  that  she  had  been 
previously  married,  and  brought  with  her  a 
child  of  twelve  years  of  age;  that  she  came 
from  Pocatello  to  Oak  Creek  with  Albright ; 
that  she  tried  to  get  work  but  could  not,  and 
went  to  a  cabin  with  Albright  and  another 
man  and  kept  house  for  them  a  week,  when 
she  was  ordered  by  an  officer  to  leave ;  that 
she  then  went  to  Oak  Creek  to  find  work 
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and,  failing  to  aecore' -employment,  stayed  at 
the  "Heedy  Place,"  a  houee  of  prostitution. 
Three  days  after,  she  met  Bay  at  the  Reedy 
bous&  That  he  came  there  and  remained 
every  night  for  about  ten  days,  and  that  they 
then  went  to  a  boarding  house  and  remained, 
where  she  lived  as  Ray's  wife  until  they  were 
married  February  25th.  She  had  not  seen 
Albright  since  her  marriage. 

Ray  conducted  a  saloon  and  gambling  house 
in  Oak  Creek,  and  later  added  a  restaurant 
to  It,  which  was  conducted  by  defen^&nt. 
The  testimony  shows  that  the  couple  fre- 
quently quarrelled,  and  that  her  husband 
was  extremely  brutal.  The  defendant  testi- 
fies that  on  one' occasion,  in  August,  at  the 
Reedy  house,  where  both  the  defendant  and 
deceased  were  dancing  and  drinking  with  the 
inmates  and  patrons,  they  quarrelled,  and 
Ray  brutally  beat  and  abused  her. 

'On  the  night  of  the  homldde,  according  to 
dtfendant's  testimony,  they  were  engaged  in 
dancing  and  drinking  at  the  Reedy  house. 
Defendant  testifies  that  Ray  came  into  the 
dance  hall  during  the  evening  and  told  her 
that  a  man  called  "E'renchy"  had  two  or 
three  hundred  dollars  on  his  person,  and  that 
they  might  as  well  get  it  as  not,  and  that  he 
asked  her  to  get  Frenchy  and  take  him  up  to 
their  house.  That  she  refused  to  do  this  and 
said  to  her  dancing  partner  that  she  "sup- 
posed  she  would  get  the  dickens  beat  out  of 
her."  Tliat  they  went  into  the  bar  with  sev- 
eral of  Kay's  friends  and  had  some  drinks, 
and,  after  closing  time,  went  home.  That 
Ray  took  three  men  along  with  him  for  the 
purpose  of  getting  up  a  game  of  poker. 
When  they  reached  the  house  they  continued 
drinking  in  a  room  prepared  for  poker  play- 
ing. Soon  thereafter  Ray  left  the  bouse,  and 
tu  a  few  minutes  defendant  went  out  to  find 
him.  He  had  said  he  was  going  to  try  to 
find  Frenchy.  Defendant  came  home  and, 
not  finding  Ray,  went  down  town  a  secon(^ 
time  and  found  Bay  with  some  other  m&i, 
and  they  finally  started  home.  That  Ray 
cursed  and  abused  her  on  the  way  home,  for 
the  reason  that  she  bad  not  found  E>enchy. 
He  said  that  "when  be  got  her  in  the  houso 
he  was  going  to  give  her  the  worst  beating 
of  her  life;  that  he  would  damn  near  kill 
ber;  that  she  was  sticking  her  nose  in  his 
business  and  would  not  help  him."  That 
they  entered  the  house  and  walked  into  the 
kitchen ;  that  he  started  to  strike  h»  sajrlng, 
"Ton  thought  you  was  beat  up  the  last  time, 
but  wait  till  I  get  through  with  you  now." 
Ibat  she  pleaded  with  him  not  to  do  so,  but 
that  be  again  struck  her  on  the  head,  and 
grabbed  her  by  the  throat  and  threw  her 
back  on  a  table  and  again  struck  her  on  the 
head.  That  then  she  threw  her  hand  back  on 
the  table  and  it  came  in  contact  with  a  re- 
TOlrer,  and  she  then  b^;an  shooting. 

It  appears  that  she  shot  him  twice  with 
fktal  effect.     Defendant  says  she  did  not 


know  how  the  gun  happened  to  be  on  the  ta- 
ble; that  she  exclaimed  at  the  time  of  the 
shooting,  "You  wUl  beat  me,  will  you!"  and 
that  she  thought  she  was  going  to  be  killed 
No  other  person  saw  the  occurrence,  although 
others  were  In  the  house  and  heard  the  noise, 
and  no  other  person  gave  testimony  of  any 
importance  as  to  the  kUling.  She  is  corrobo- 
rated as  to  the  assault  to  the  extent  that  ber 
bead  was  bruised  in  places. 

The  iteople  offered  testimony  tending  to 
prove  threats  of  defendant  to  kill  Bay,  and 
she  admits  saying  that  if  Bay  ever  again 
beat  her  up  as  he  did  at  the  Reedy  place,  tihe 
was  afraid  She  would  kill  blm.  l^ere  was 
testimony  on  the  part  of  the  defendant  tend- 
ing also  to  show  deliberation  at  the  time  of 
the  shooting,  in  tliat  she  admits  that  she 
took  time  to  adjust  the  safety  on  the  revol- 
ver before  shooting.  The  whole  testimony 
shows  a  sordid  and  disgusting  mode  of  life 
upon  the  part  of  both  plaintiff  and  deceased, 
and  a  community  condition  almost  incredible 
In  Colorado,  at  this  period. 

The  miserable,  and  ai^>arently  hopeless 
and  helpless,  Ufe  led  by  the  defendant  pre- 
sents a  strong  appeal  to  human  sympathy, 
and  we  have  scrutinized  the  record  with  great 
care,  but  find  no  prejudicial  error  in  the  tri^l 
of  the  cause.  y 

[I,  •]  It  is  urged  that  the  court  erred  In 
not  instructing  as  to  manslaughter.  We 
think  this  a  proper  Instruction  under  the 
facts  and  circumstances  of  the  case,  but 
counsel  for  defendant  made  no  request  for 
such  an  instruction.  This  alleged  error  con- 
stitutes mere  nondlrectlon  and  is  not  revers- 
ible error.  It  was  said  by  this  court  in  Mow 
V.  People,  SI  Colo.  861,  72  Paa  1072,  that: 

"If  the  rule  were  otherwise,  the  trial  judge 
woald  practically  be  required  to  instruct  on  ev- 
ery question  which  the  accused  might  have  the 
right  to  have  submitted  to  the  jury,  without  his 
attention  being  called  to  questions  which  coun- 
sel, alive  to  the  Interests  of  their  clients,  would 
think  of  and  the  trial  judge  would  not.  It  would 
open  the  door  for  counad  to  sit  silently  by  and 
allow  the  court  to  commit  error  in  failing  to  in- 
struct on  points  which  their  duty  to  their  client 
should  prompt  them  to  request." 

And  in  McQueary  v.  People,  48  Colo.  214, 
110  Pac.  210,  21  Ann.  Cas.  560,  that  mere  non- 
dtrectlon  is  not  ground  for  reversal  imless  an 
instruction,  good  in  law,  and  justified  by  the 
facts  is  tepdered  and  refused. 

The  judgment  is  affirmed. 


WHITE,  O.  J, 
JJ.,  dissent 


and  HILIj  and  TBLIiBR, 


KINO  V.  BOLNER.     (No.  8670.) 

(Supreme  C!ourt  of  Colorado^     July  2,   1917. 
Rehearing  Dmied  Oct  8,  1917.) 

1.  Pleading  «=»418(1)— Waiveb  of  Esbob  bt 
Pleading  Oveb. 
Error  of  the  trial  court  in  sustaining  a  de- 
murrer is  waived  by  pleading  over. 
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2.  PUCADIKQ   «S9S66(2>— AllXNDlfERT— FOBM— 

Bepbtitior. 
The  right  to  amend  a  complaint  after  leave 
does  not  contemplate  tiiat  the  averments  of  the 
original  complaint  shall  be  j^ractically  restated, 
and,  if  the  amended  complaint  is  but  a  repeti- 
tion of  the  original  complaint,  a  motion  to  strike 
tor  that  reason  is  well  taken. 

3.  PUCADINO  (8=>356(2)— Aksndicknt— FOBH. 

Where  a  complaint  attempting  to  charge 
false  imprisonment  and  malicious  prosecution 
was  stricken  with  leave  to  amend,  a  second 
amended  complaint  containing  some  additional 
facts  as  well  as  fuller  and  more  explicit  state- 
ments of  those  set  out  in  the  original  complaint, 
made  in  an  honest  effort  to  state  a  cause  of  ac- 
tion and  to  meet  the  objections  previously  made 
to  the  original  complaint,  was  not  a  mere  repeti- 
tion of  such  complaint,  and  could  not  be  strick- 
en on  that  ground. 

4.  Pleading    <s=5243  —  Amendidsnt  —  State- 
ment OF  Caube  of  Action. 

The  right  to  amend  a  complaint,  after  leave 
granted,  is  limited  to  an  accurate  and  correct 
expression  in  legal  form  of  a  cause  of  action 
which  has  theretofore  been  inaccurately  or  in- 
■uffidoitly  expressed. 

5.  Venue  «=»16%— Misjoindeb  of  Caubes— 
False  Impbibonkent. 

A  complaint  for  false  imprisonment  alleging 
that  defendant  caused  plaintiff  to  be  arrested  by 
a  town  marshal  in  M.  county,  detained  by  a 
sheriff  of  that  county,  and  detained  by  the  un- 
dersheriff  of  B.  county  and  imprisoned  by  the 
jailer  of  that  county,  complained  of  bat  one  tort, 
it   being    immaterial    how    man^    officers   took 

Eart  in  the  detention  and  imprisonment,  or  to 
ow  many  places  plaintiff  was  conveyed  against 
fais  wilh  and  did  not  join  causes  of  action  requir- 
ing different  places  of  trial. 

6.  Action  «=»45(3)— CloifPi.AiNT->roiNDKB  or 
Counts. 

A  count  of  a  complaint  for  malicious  prose- 
cntion  was  properly  joined  with  a  count  for  false 
imprisonment. 

7.  Mamcioits  Pbobkcution  «=»43— Venue. 

Where  the  alleged  malicious  prosecution  was 
committed  in  R.  county,  the  cause  of  action  was 
triable  in  that  county. 

8.  False  Impbisonment  €=s>17— Venue. 

Where  plaintiff  was  first  arrested  and  de- 
tained in  M.  cou>^,  at  the  Instigation  of  defend- 
ant committed  in  B.  county,  the  cause  of  action 
may  be  deemed  to  have  arisen  in  the  latter 
county. 

9.  Plkadino    «=s>248(17)— Amxnduent— "Dx- 
pabtubb"— Pbateb  roB  Belibi'. 

A  second  amended  complaint  increasing  the 
sd  damnum  in  an  action  for  false  imprisonment 
and  malicious  prosecutioa  was  not  a  "depar- 
ture," which  is  on  abandonment  of  the  cause 
of  action,  as  stated,  in  some  essential  particu- 
lar, and  the  substitution  of  something  materially 
different 

[Ed.  Note.— For  other  definitiims,  see  Words 
and  Phrases,  First  and  Second  Series,  Depar- 
ture.] 

10.  Pleaoiho      «=>250  —  AifENDUBHT  —  New 
Cause  or  Action— Pbateb  fob  Relief. 

An  amended  complaint  in  an  action  tor  false 
imprisonment  and  malicious  prosecution  increas- 
ing the  ad  damnum  did  not  state  a  new  cause 
of  action,  as  amendments  increasing  the  dam- 
ages in  the  prayer  for  relief  do  not  state  a  new 
cause  of  action. 

U.  PLaADiwo    *3»72  —  CoupiAiHT— Pbateb 
FOB  Relief. 
A  prayer  for  relief  forms  no  part  of  the 
statement  of  the  cause  of  action.  I 


12.  PuBADiiro  «=>260— AmMDiaNT— Ab  Dax- 

sxni. 
Amendments  increasing  the  ad  damnum  az« 
allowable. 

En  Banc.  Error  to  District  Court,  Boatt 
County ;   John  T.  Shumate,  Judge. 

Action  by  Robert  P.  King  against  F.  B3. 
Mllner.  Judgment  for  defendant  dismissing 
the  action,  and  plalntlfT  brings  error.  Re- 
versed, and  remanded  with  directions. 

Horace  O.  Benson,  of  Denver,  and  Arfhnr 
L.  Weasels,  of  Steamboat  Springs,  for  plain- 
tiff In  error.  J.  E.  Bosard,  of  Steamboat 
Springs,  and  Morrison  &  DeSoto,  of  Denver, 
for  defendant  in  error. 

ALLEN,  J.  The  original  complaint  of  tlie 
plaintiff  contained  two  counts.  The  first 
count.  In  substance,  alleged  that  the  defend- 
ant "did  seize  or  cause  to  be  seized"  tbe 
plaintiff  in  llottat  county,  and  conveyed  to 
and  Imprisoned  In  Boutt  county,  aU  without 
right  or  authority  so  to  do.  The  second  ooont 
sets  up  a  cause  of  action  for  malidons  prose- 
cution. 

The  defendant  filed  a  demurrer  to  the  orig- 
inal complaint.  The  oonrt  sustained  tbe  de- 
murrer as  to  several  of  Its  grounds,  and  sub- 
sequently ordered  "that  the  said  plaintiff 
have  time  and  until  20  days  from  the  date 
hereof  In  which  to  amend  his  complaint" 

The  plaintiff  in  due  time  then  filed  his  first 
amended  complaint,  and  the  same  Is  in  such 
form  as  fairly  to  indicate  that  the  plaintiff 
intended  thereby  to  overcome  the  objections 
raised  by  the  demurrer  to  the  original  com- 
plaint, as  those  objections  are  represented  in 
tbe  several  grounds  of  the  demurrer  as  to 
which  it  was  sustained.  One  of  these  grounds 
was  predicated  upon  alleged  ambiguity  in  the 
complaint,  and  the  first  amended  complaint, 
being  full  and  q)ecific  as  to  the  alleged  facts 
relied  on,  removed  to  a  great  extent  the  am- 
Ugnlty,  if  any  there  was.  Another  of  such 
grounds  of  the  demurrer  was  that  in  the  first 
count  a  cause  of  action  the  place  of  trial  of 
which  is  in  Moffat  county  is  improperly  Join- 
ed with  a  cause  of  action  the  place  of  trial  of 
which  is  Boutt  county.  Evidently  with  the 
intention  of  meeting  this  objection,  the  first 
amended  complaint  was  made  to  consist  of 
five  counts ;  the  first  count  relating  to  plaln- 
tifTs  arrest  by  a  town  marshal  in  Moffat 
county ;  the  second  relating  to  his  detention 
by  the  sheriff  of  Moffat  county ;  the  third  re- 
lating to  his  detention  by  the  undersheriff  of 
Boutt  county;  and  the  fourth  concerning 
plalntilTs  imprisonmoit  in  Boutt  county  by 
the  Jailer.  The  fifth  connt  was  one  for  ma- 
licious prosecution. 

The  first  amended  complaint  was  stricken 
from  the  files,  the  reasons  therefor  not  clear- 
ly appearing  in  the  record,  and  the  plaintiff 
was  given  leave  to  amend  "in  accordance 
with  the  previous  order  of  the  court" 

A  second   amended   complaint  was   filed. 
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containing  two  eanses  of  action,  eadi  In  a 
separate  count.  The  first  ooont  waa  based 
upon  the  same  facta,  practically,  as  appear  In 
the  first  four  counts  of  the  first  amended 
complaint,  Including  tbose  that  are  alleged  In 
the  first  count  of  the  original  complaint.  The 
second  count  contains  a  cause  of  action  for 
malldons  prosecution.  The  recovery  of  dam- 
ages prayed  for  Is  much  greater  than  the  re- 
lief demanded  In  the  original  complaint. 

The  defendant  moved  to  strike  the  second 
amended  complaint  from  the  files.  The  mo- 
tion alleged  numerous  grounds,  and  was  sus- 
tained by  the  court  as  to  several  of  such 
grounds  which  may  be  summarized  as  fol- 
lows: (1)  That  the  second  amended  complaint 
contains  a  misjoinder  of  causes  of  action, 
and  the  same  misjoinder  that  was  held  to  be 
contained  in  the  original  complaint,  and  that 
therefore  the  previous  order  of  the  court  as 
to  amending  was  disregarded  by  the  plain- 
tiff; (2)  that  the  second  amended  complaint 
Is  a  departure  from  the  original  complaint  In 
that  It  asks  for  other,  further,  and  different 
relief  than  that  asked  in  the  original  com- 
plaint 

The  plalntlfl  elected  to  stand  upon  the 
second  amended  complaint,  whereupon  the 
court  dismissed  the  action  and  rendered  judg- 
ment In  favor  of  defendant.  The  principal 
error  assigned  is  based  upon  the  trial  court's 
sustaining  defendant's  motion  to  strike  the 
second  amended  complaint. 

[1 , 2]  The  defendant  in  error  calls  our  at- 
tention to  two  rules  of  pleading  and  practice. 
The  first  of  these  Is  with  reference  to  waiv- 
ing error,  committed  by  a  trial  court  in  sus- 
taining a  demurrer,  by  pleading  over.  The 
alleged  error  now  under  consideration  does 
not  involve  this  rule,  and  the  same,  there- 
fore, need  not  be  examined.  The  second  rule, 
and  the  one  chiefly  relied  on  by  defendant  in 
error.  Is  that  which  concerns  striking  amend- 
ed pleadings.  Of  this  rule,  It  was  said  In  En- 
right  V.  Midland  Co..  83  Colo.  341,  80  Pac 
1041,  as  follows: 

"The  right  to  amend  a  complaint  when  leave 
is  granted  for  that  purpose,  does  not  contem- 

glate  that  the  averments  oi  the  original  shall 
e  practically  restated.  When  an  amended 
cMnplaint  is,  in  effect,  bnt  a  repetition  of  the 
one  wlilch  it  purports  to  amend,  a  motion  to 
strike  for  that  reason  is  well  taken." 

Both  of  the  rules  above  mentioned  are  fol- 
lowed and  applied  quite  universally,  but  gen- 
erally under  circumstances  where  their  ap- 
plication does  not  work  an  injustice.  In  the 
case  of  Watklns  v.  Iowa  Cent  Ry.  Co.,  123 
Iowa,  390,  98  N.  W.  910,  the  opinion  states, 
and  proceeds  throughout  upon  the  theory 
that: 

"These  rules  mast  not  be  so  construed  as  to 
prevent  a  party  from  presenting  his  cause  of 
action  or  defense  to  this  court  oa  appeal. 
*  *  *  Our  rules  of  procedure  are  not  intend- 
ed as  a  trap  to  catch  the  unwary." 

[J]  The  rule  with  reference  to  striking 
amended  pleadings  shonld  not  be  unduly  ex- 
tended.   From  what  baa  been  said  with  ref- 


erence to  the  contents  of  the  pleadings  in  the 
case  at  bar,  It  appears  that  the  second 
amended  complaint  was  not  a  mere  repeti- 
tion of  the  original  complaint.  We  believe 
that  under  the  facts  and  circumstances  of 
this  case  we  can  adopt  the  following  para- 
graph from  the  opinion  in  Grand  Lodge  I.  O. 
O.  F.  V.  Troutman,  73  Kan.  35,  84  Pac.  667: 
"It  Is  true,  as  d^endants  argue,  that. courts 
will  not  permit  the  filing  of  pleadings  whidi 
are  mere  repetitions  of  fmmer  ones  held  de- 
fective on  demurrer.  To  file  such  pleadings 
would  evidence  such  a  lack  of  respect  for  judi- 
cial authority  and  would  so  interfere  with  the 
orderly  administration  of  justice  as  to  warrant 
a  court  in  going  to  the  extent  of  striking  [out] 
a  {deeding  from  the  files;  but  where,  as  here, 
the  amended  pleading  contains  some  additional 
facts,  as  well  as  fuller  and  more  explicit  state- 
ments of  those  set  forth  in  the  original  pleading, 
and  where  the  amendments  are  apparently  made 
in  an  honest  effort  to  state  a  cause  of  action 
and  meet  objections  previously  made  to  the  orig- 
inal pleading,  a  motion  to  strike  out  the  amend- 
ed one  will  not  lie." 

[4]  In  the  case  at  bar  the  plaintiff  amend- 
ed  in  compliance  with  the  rule  stated  In 
Rockwell  V.  Holcomb,  8  Colo.  App.  1,  31  Pac 
944,  as  follows: 

"The  right  to  amend  a  complaint,  even  after 
leave  granted  by  the  court,  is  limited  to  an  ac- 
curate and  correct  expression  in  legal  form  of  a 
cause  of  action  which  has  theretofore  been  in- 
accurately or  insufficiently  expressed.  Givens  v. 
Wheeler,  6  Colo.  149." 

[S]  The  second  amended  complaint,  with 
fuller  and  more  explicit  statements,  sets  up 
the  same  causes  of  action  as  were  intended, 
apparently,,  to  be  alleged  in  the  original  com- 
plaint The  theory  of  the  trial  court  In  sus- 
taining a  demurret  to  the  original  complaint 
is  not  clearly  evident  from  the  demurrer  it- 
self or  from  the  record,  and  this  fact  lends 
some  corroboration  to  plaintUfs  statement> 
In  his  brief,  that  "counsel  for  plaintiff  (plain- 
tiff In  error)  did  not  understand  the  court 
as  the  court  Intended  it  should  be  under- 
stood." The  record,  when  aided  by  the  briefs 
filed  on  each  side,  fairly  discloses  that  the 
trial  court  sustained  the  demurrer  to  the 
original  complaint  upon  the  theory  that  the. 
complaint  joined  causes  df  action  reQulrlng 
different  places  of  trial  because  the  first 
count  alleged  plaintiff's  seizure  In  Moffat 
county,  and  his  conveyance  to  and  Imprison- 
ment In  Rontt  county.  The  trial  court,  and 
the  defendant  in  error,  each  evidently  pro- 
ceeded upon  the  theory  that  two  torts  are 
Involved  in  the  first  count  of  the  original 
complaint  and  also  the  first  count  of  the 
second  amended  complaint  This  theory  Is 
erroneous,  and  so  far  as  misjoinder  of  causes 
of  action  Is  concerned,  there  was  none,  and 
the  original  complaint  was  good.  It  follows 
that  the  second  amended  complaint  Is  also 
good,  and,  being  so,  the  plaintiff  ought  to  t>e 
permitted  to  have  the  action  tried  on  its 
merits. 

The  first  count  in  the  second  amended 
complaint  contains  a  cause  of  action  against 
the  defendant  for  false  imprisonment,  and 
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eomplaloB  of  bnt  oae  tort.  According  to  ita 
allegations  the  plaintiff  was  unlawfully  de- 
tained but  once<  at  tbe  direction  of  tbe  de- 
fendant, and  It  is  immaterial,  so  tax  as  the 
defendant  is  concerned,  bow  many  offloers 
took  part  in  the  detention  and  Imprisonment, 
or  to  how  many  places  and  where  the  plain- 
tiff was  conveyed  against  his  wUl.  Plaintiff 
haa  chosen  to  regard  the  acts  of  the  defend- 
ant, as  such  acts  are  mentioned  In  the  first 
count,  as  constituting  but  one  tort,  and  they 
should  be  so  considered  in  this  case.  So  far 
as  the  authorities  seem  to  go,  they  sustain 
this  Tlew. 

In  Tupper  v.  Morin,  25  Abb.  N.  C.  398,  12 
N.  Y.  Supp.  310,  the  plaintiff  was  arrested  In 
Canada  and  conveyed  Into  the  state  of  New 
York.  In  MltcheU  v.  Rlpy,  82  Ky.  516,  the 
plaintiff  was  seized  and  confined  in  Marion 
county,  and  the  false  Imprisonment  was  con- 
tinued by  taking  plaintiff  to  Anderson  county. 
In  the  case  of  Wolf  v.  Ferryman,  82  Tex. 
112,  17  S.  W.  772,  the  plaintiff  was  arrested 
and  Imprisoned  three  days  in  B.  county  by 
its  sheriff,  and  was  then  taken  to  T.  county 
and  there  detained.  In  all  these  cases  the 
circumstances  in  each  were  regarded  and 
treated  as  but  one  tort  We  are  aware  of  no 
case  where  a  different  view  was  taken. 

It  is  not  necessary  to  determine,  In  this 
case,  whether  the  cause  of  action  for  false 
imprisonment  arose  in  Boutt  county  or  in 
Moffat  county.  As  there  is  but  one  tort  of 
this  kind  complained  of,  the  demurrer  based 
on  a  different  theory  should  have  been  over- 
ruled! as  to  that  ground. 

[6]  The  seccmd  count  of  the  second  amend- 
ed complaint  sets  up  a  cause  of  action  for 
malicious  prosecution,  and  there  does  not  ap- 
pear to  be  any  contention  made  that  it  Is  not 
sufficient  It  was  properly  joined  in  the  same 
complaint  with  the  first  count  As  injuries 
to  the  person,  false  imprisonment  and  mall- 
clous  prosecution  may  be  joined.  Section  76, 
Code  of  1908;  23  Cyc.  409. 

[T,  8]  Inasmuch  as  further  proceedings  may 
be  taken  in  this  case  which  may  raise  the 
Question  as  to  misjoinder  of  causes  of  ac- 
tion because  of  the  place  of  trial  of  each,  'it 
may  be  proper  to  suggest  that  each  of  the 
two  causes  of  action  are  triable  in  Boutt 
county.  The  alleged  malicious  prosecution 
was  committed  in  that  county.  As  to  the 
false  imprisonment,  while  the  plaintiff  was 
first  arrested  and  detained  in  Moffat  county, 
yet,  since  it  Is  alleged  that  the  defendant  in- 
stigated the  arrest,  if  the  instigation  is  shown 
to  have  been  committed  in  Routt  county  tbe 
cause  of  action  may  be  deemed  to  have  arisen 
in  that  county.     Tapper  v.  Morln,  supra. 

[S,  10]  It  was  error  to  strike  the  second 
amended  complaint  on  account  of  any  change 
made  in  the  prayer  for  relief.  See  Holt 
County  T,  Cannon,  114  Mo.  514,  21  S.  W.  851. 
The  court  In  sustaining  tbe  motion  to  strike. 


in  addition  to  adopting  the  reasons  alleged  in 
the  motion  as  hereinbefore  Indicated,  held 
that  "said  complaint  cannot,  in  an  action  of 
this  kind,  be  amended  so  as  to  increase  tbe 
ad  damnum  thereof." 

The  amendment  increasing  the  damages 
claimed  was  clearly  not  a  departure  as  It  was 
taken  to  be  In  the  motion  to  strike  Sndli 
amendment  did  not  affect  the  cause  or  causes 
of  action  relied  on  and  set  up  in  the  original 
complaint,  nor  did  it  constitnte  a  new  cause 
of  action.  In  B.  B.  Co.  v.  Cahill,  8  Colo.  App. 
164,  46  Pac.  287,  it  was  said  that: 

"A  departure  is  an  abandonment  of  the  cause 
of  action,  as  stated,  in  some  essential  particular, 
and  the  substitution  of  Bomething  materially 
different" 

Amendments  incteaslng  the  damages  in  the 
prayer  for  relief  do  not  set  up  a  new  cause 
of  action.    81  Cyc.  440. 

[11,12]  The  prayer  for  relief  forms  no  part 
of  tbe  statemoit  of  the  cause  of  action.  Id. 
110.  Amendments  increasing  the  ad  damnum 
are  allowable.  Good  v.  Martin,  1  Cola  406. 
They  may  be  made  even  as  late  as  tbe  time 
of  trial.  31  Cyc.  441.  We  are  aware  of  no 
case  where  these  rules  are  held  not  to  be  ai>- 
pllcable  in  an  action  of  this  kind.  The  trial 
conrt  should  have  permitted  the  amendment, 
in  view  of  tbe  circumstances  of  the  case.  Tbe 
change  in  the  ad  damnum  did  not  affect  tbe 
rights  of  the  defendant  It  was  made  prior 
to  the  filing  or  the  time  for  filing  an  answer. 

The  trial  court  committed  error  in  striking 
the  second  amended  complaint  and  in  dismiss- 
ing the  action.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded 
with  directions  to  the  trial  court  to  permit 
the  plaintiff  to  file  tbe  second  amended  com* 
plaint 

Beversed. 


GLOVEB  V.  PEOPLE.    (No.  484a) 

(Supreme   Court  of  Colorado.     July  2,  1817. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Ckiuinai,  Law  ®=9ll03  —  AsBiamiBnT  or 
Ekbob— Abandonkent. 

Where  an  assignment  of  error  does  not  ap- 
pear in  the  record,  it  must  be  presumed  to  have 
been  abandoned. 

2.  Obixinal  Law  ^s>117S  —  Assionksnt  or 
Ebeob—Abgument— Abandonment. 

Where  an  assignment  of  error  is  not  urged 
in  the  printed  argument,  it  must  be  presumed 
to  have  been  abandoned. 

3.  Cbiuinax  Law  iS=>1103— Absionuentb  or 
Ebrob— Abandonment— Obal  Abqument. 

Where  plaintiff  in  error  waived  all  the  as- 
signments of  error  aj-gued  in  his  brief,  he  should 
not  be  permitted  in  oral  argument  to  introduce 
others  not  theretofore  argued  or  relied  upon,  and 
not  appearing  in  the  abstract 

En  Banc.    Error  to  District  Court,  Teller 
Cotmty ;   Bobert  E.  Lewis,  Judge. 
John  M.  Glover  was  c<»vlcted  of  simple 

assault  and  he  brings  error.    Affirmed. 
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John  M.  Glover,  of  Denver,  pro  se.  Wil- 
liam H.  Dickson,  Atty.  Gen.,  George  D.  Tal- 
bot, Asst.  Atty.  Gen.,  and  Leslie  B.  Hubbard, 
Atty.  Gen.,  for  the  People. 

PEJB  CURIAM.  Plaintiff  in  error,  defend- 
ant below,  and  so  hereinafter  designated,  was 
found  guilty  of  simple  assault,  under  an  in- 
formation charging  assault  with  intent  to 
commit  murder.  He  brings  the  cause  here 
for  review. 

An  inspection  of  the  record  discloses  that 
defendant  is  In  a  novel  position  before  this 
court.  In  the  record  he  has  assigned  four- 
teen  errors.  Only  six  of  these  are  noticed  in 
his  printed  brief.  Just  prior  to  oral  argu- 
ment he  filed  a  written  release  of  aU  as- 
signments except  four.  None  of  the  four 
thus  excepted  are  argued  in  his  brief.  In 
oral  argument  he  confined  himself  to  a  con- 
sideration of  these  four  assignments. 

[1,2]  It  is  well  settled  that  if  an  assign- 
ment of  error  does  not  appear  in  the  abstract, 
or  If  it  1b  not  urged  in  the  printed  argument, 
it  must  be  presumed  to  have  been  abandoned. 
This  rule  was  recognized  and  enforced  in 
Lowell  V.  Hessey,  46  Colo.  522,  105  Pac.  870, 
where  the  court  refused  to  consider  ques- 
tions ncA  discussed  in  the  briefs.  In  Falke 
V.  Brule,  17  Colo.  App.  499,  at  page  503,  68 
Pac.  1054,  at  page  1055,  the  court  said: 

"Defendants  assigned  a  number  of  errors,  bas- 
ed up(Ki  the  admission  of  incompetent,  and  the 
rejection  of  competent,  evidence.  Counsel  has 
not  seen  fit,  however,  to  argue  these  aiaignments,' 
not  even  presenting  them  in  the  briefs,  and  for 
this  reason  th^  will  be  treated  as  having  been 
abandoned,  and  requiring  no  notice." 

The  rule  was  upheld,  also,  in  the  following 
cases:  Townsend  v.  Fulton  Co.,  17  Colo.  142, 
20  Paa  453;  Perkins  v.  Peterson,  2  Colo. 
App.  243,  29  Pac.  1135 ;  Zimmerman  v.  T.  T. 
Co.,  18  Colo.  App.  480,  72  Pac.  607;  Colo. 
Fuel  &  Iron  Co.  v.  Gardner,  21  Cola  App.  273, 
121  Pac.  680;  Bloomer  v.  Jones,  22  Colo. 
App.  404,  126  Pac.  541;  Muntzlng  v.  Har- 
wood,  25  Colo.  App.  292,  137  Pac.  71. 

[3]  From  these  authorities  it  is  clear  that 
defendant,  having  waived  all  the  assignments 
of  error  argued  in  his  brief,  should  not  be 
permitted  in  oral  argument  to  introduce  oth- 
ers not  theretofore  urged  or  relied  upon. 
Literally,  defendant,  who  is  an  attorney  and 
conducted  his  own  case,  has  put  himself  out 
of  court,  since  the  assignments  of  error  re- 
lied upon  In  oral  agreement  are  now  present- 
ed and  urged  for  the  first  time.  There  are 
no  citations  of  authority  in  support  of  the 
various  contentions  made  imder  the  assign- 
ments, which  have  been  argued  orally  only. 
Neither  do  these  assignments  appear  In  the 
abstract.  In  these  circumstances  there  is 
nothing  in  the  record  which  may  be  proper- 
ly considered  by  the  court,  and  an  affirm- 
ance of  the  judgment  necessarily  follows. 

Judgment  affirmed. 

SCOTT,  J.,  not  participating. 
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PEOPLE]  V.  HOWLAND.    (No.  8895.) 

(Supreme   Coart  of   (Colorado.      July   2,   1017. 

Befaearing  Denied  Oct  8,  1917.) 

1.  Febjubt  4^11(7)  —  Statxhbnt  Befobs 
Gband  Jubt— Matebiautt. 

Where  a  member  of  the  Legislature  was  in- 
terrogated under  oath  before  the  grand  jury,  to 
discover  whether  certain  money  had  been  de- 
livered to  him  as  a  bribe,  and  in  answer'  to  a 
question  falsclv  stated  that  it  came  from  a  cer- 
tain source,  trie  determination  as  to  whether 
such  false  testimony  was  material  did  not  de- 
pend upon  the  gnbsequent  action  of  the  grand 
jury  in  the  matter,  or  on  whether  defendant  was 
a  party  to  the  bribery. 

2.  Pebjubt  €=>11(2)—Fai-sk  Testimony— Ma- 

TERIAI.rrT. 

False  testimony  may  be  material,  not  only 
when  directly  connected  with  the  main  issue, 
but  also  whenever  it  tends  to  establish  any  rele- 
vant fact  in  the  chain  of  proof. 

3.  Peejtjby  ®=3 15— Result  of  Peoceedinqs — 
Guilt. 

The  result  of  the  proceedings  in  which  the 
false  testimony  was  given  does  not  affect  one 
who  has  sworn  falsely,  as,  if  he  has  sworn  false- 
ly to  any  relevant  fact,  he  is  guilty  of  perjury, 
thongh  the  case  fall  for  lack  of  proof  of  another 
fact,  and  though  that  other  fact  has  no  exist- 
ence. 

4.  Pebjubt  «=»11(7) -Matebiautt  — State- 
ment Befobe  Gkand  Juby. 

In  an  inquii?  by  the  grand  jury,  the  rule  as 
to  materiality  of  testimony  is  necessarily  broad- 
er than  that  governing  the  trial  of  a  cause,  and 
false  statements  by  a  witness  are  sufficiently 
material  to  the  issue,  to  sustain  a  prosecution 
for  perjury,  where  they  may  probably  have  in- 
fluenced the  jury  in  resjching  their  conclusions. 

5.  Pebjuby  «=»11(2)— Relevaht  Testimony— 
Matebiautt. 

Whatever  testimony  is  relevant  in  a  case  is 
BO  fSr  material  as  to  render  one  who  has 
knowingly  and  wiUfuUy  testified  falsely  in  re- 
gard thereto  guilty  of  perjury. 

Bn  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  John  A.  Perry,  Judge. 
■  William  W.  Howland  was  charged  with 
perjury  in  certain  testimony  given  by  him  be- 
fore the  grand  Jury,  and  from  the  direction 
of  a  verdict  of  not  guilty,  the  People  bring 
error.    Reversed. 

Fred  Farrar,  Atty.  Gen.,  and  W.  B.  Mor- 
gan, Asst  Atty.  Gen.,  for  the  People.  C.  W. 
Vamum  and  Jc^in  A.  Deweese,  both  of  Den- 
ver, for  defendant  In  error. 

BAILET,  J.  Defendant  below,  defendant 
in  error  here,  was  charged  with  perjury  in 
certain  testlmoDy  given  by  him  before  the 
grand  Jury.  After  presentation  of  the  Peo- 
ple's evidence  the  court,  on  motion,  directed 
a  verdict  of  not  guilty.  The  People  bring  the 
cause  here  for  review  on  a  question  of  law, 
as  to  whether  the  alleged  false  testimony 
given  was  upon  a  material  matter. 

[1]  The  circumstances  under  investigation 
by  tie  grand  jury  were  these:  Defendant,  a 
member  of  the  Legislature,  while  that  body 
was  in  session  and  he  In  attendance,  receiv- 
ed by  messenger  a  package  of  money.  He 
was  thereafter  interrogated,  under  oath,  be- 
fore the  grand  jury,  to  discover  whether  the 
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money  had  been  delivered  to  him  as  a  bribe, 
and  la  process  of  such  examination  he  was 
asked  from  what  source  the  money  came. 
He  stated  that  it  had  been  sent  to  him  from 
a  certain  indivldufll,  naming  him,  as  pay- 
ment for  some  farm  products.  Later,  a  leg- 
islative committee  also  was  investigating  the 
source  of  the  money,  and  to  this  committee 
defendant  admitted  that  his  statement  to  the 
grand  jury  as  to  the  source  of  the  money 
was  false,  and  gave  them  what  afterwards 
proved  to  be  the  true  statement  of  its  origin. 
It  conclusively  appears  that  defendant  re- 
ceived tha  money  from  an  entirely  different 
person,  and  for  an  altogether  dlfterent  pur- 
pose, than  was  stated  by  him  to  the  grand 
Jury.  His  statement  before  the  grand  Jury, 
so  far  as  It  related  to  the  source  of  the  mon- 
ey and  the  reason  for  its  receipt  by  him,  was 
absolutely  and  unqualiiSedly  false. 

The  determination  as  to  whether  this  false 
testimony  was  material  in  no  wise  depends 
upon  the  subsequent  action  of  the  grand  Jury 
in  the  matter,  or  whether  defendant  was 
party  to  a  bribery.  At  that  time  the  grand 
Jury  was  investigating  the  source  of  the 
mouey  and  the  reason  for  its  delivery  to  the 
defendant.  In  Mackin  v.  People,  116  111.  312, 
3  N.  E.  222,  the  defendant  was  charged  with 
perjury  in  falsely  testifying  that  he  had  not 
ordered  or  received  certain  spurious  ballots 
which  later  were  discovered  mixed  with  gen- 
nine  ballots  in  the  ballot  boxes.  The  court  in 
discussing  the  materiality  of  this  testimony 
said: 

"Coming  now  to  consider  matters  that  more 
nearly  affect  the  merits  of  the  case,  it  is  in- 
sistetl  that  it  was  error  in  the  court  to  instruct 
the  jury,  as  it  did,  that  in  determining  whether 
the  matters  sworb  to  were  material  to  the  mat- 
ter or  question  under  investigation  by  the  grand 
Jury  it  is  not  necessary  for  the  People,  upon  the 
trial  of  the  case,  to  show  that  a  crime  had  ac- 
tually been  committed.  •  •  •  It  sufficiently 
appears  from  the  averments  of  tho  indictment 
the  offense  the  grand  jury  had  been  charged  to 
investigate,  and  which  they  were  attemptmg  to 
do,  was,  whether  spurious  ballots  had  been  sub- 
stituted for  the  genuine  •  ♦  •  ballots. 
•  *  ♦  That  was  an  offense  against  public 
justice,  and  was  within  the  province  of  the 
grand  jury  to  investigate  and  to  ascertain 
whether  any  such  frauds  had  in  fact  been  com- 
mitted. It  was  equally  important  to  ascertain 
no  such  fraud  had  been  committed  in  regard  to 
the  election  as  to  learn  such  fraud  had  in  fact 
been  committed.  Any  evidence  that  tended  to 
establish  either  theory  was  material.  •  •  • 
Such  an  investigation  would  be  utterly  futile, 
and  even  a  farce,  if  witnesses  might  testify 
falsely,  and  no  perjury  could  be  assi^nied  to  such 
corrupt  and  false  testimony.  ♦  »  •  Their 
right  to  investigate  did  not  depend  upon  the 
fact  that  the  alleged  crime  they  were  about  to 
investigate  had  actually  been  committed." 

State  V.  Faulkner,  175  Mo.  546,  75  S.  W. 
116,  was  a  case  wherein  perjury  was  predi- 
cated upon  false  statements  given  before  the 
grand  Jury  during  the  progress  of  a  bribery 
investigation.  The  question  as  to  what  was 
material  under  the  circumstances  was  dis- 
cussed by  the  court: 

"It  is  urged  that  defendant's  knowledge  of  the 
fact  (of  the  existence  of  a  corruption  fund)  was 


wholly  immaterial;  that  the  only  material  thing 
was:  Did  the  fact  of  bribery  exist?  The  dis- 
tinction thus  sought  to  be  made  ignores  the 
character  of  the  tribunal  before  whom  the  oath 
was  taken  and  the  purpose  of  its  institution  in 
our  system  of  criminal  jurisprudence." 

The  court  then  quotes  with  approval  from 
State  V.  SchiU,  27  Iowa,  263,  as  follows: 

"The  grand  jury  is,  by  the  law,  *  •  •  en- 
dowed with  the  power  and  charged  with  the 
duties  of  inquiring  into  all  indictable  offenses 
committed,  or  which  may  be  tried  within  the 
county.  *  •  *  It  is  their  duty  to  inquire. 
They  cannot  tell  in  advance  of  inquiry  whether 
in  fact  an  offense  had  been  committed  or  who 
committed  it.  They  can  only  act  upon  testi- 
mony given  under  oath  by  witnesses  produced, 
sworn  and  examined  before  them,  or  upon  legal 
documentary  proof.  •  *  •  That  perjury  may 
be  committed  by  willfully  giving  false  testimony 
of  a  material  character,  before  the  grand  jury, 
is  evident,  and  is  recognized  by  tho  statute." 

And  continuing,  the  Mlssoarl  court  said: 
"Necessarily,  the  grand  jury  has  a  greater 
latitude  in  examining  a  witness  in  such  inquiry 
than  a  party  would  be  allowed  in  a  P^ea  case 
in  open  court.  As  was  said  in  tho  Wakefield 
case,  they  are  at  liberty  to  inquire  for  evidence, 
to  establish  a  charge,  link  by  link,  and  are  en- 
titled to  true  answers." 

In  State  v.  Turley,  153  Ind.  345.  65  N.  E. 
30,  which  is  dted  with  approval  in  State  v. 
Faulkner,  supra,  it  was  held  that: 

"The  duty  of  the  grand  jury  is  to  'diligently 
inquire,'  to  obtain  'logal  evidence,'  to  discover 
and  detect  crime,  and  for  that  purpose  they  have 
the  right  to  interrogate  witnesses  concerning  all 
matters  which  may  tend  to  accomplish  that  re- 
sult It  is  evident  that  the  grand  lury,  in  mak- 
ing the  investigation  required  by  law,  may  re- 
quire witnesses  to  testify  concerning  matters 
not  admissible-  on  the  trial  of  a  cause." 

[2]  It  Is  well  established  that  false  testi- 
mony may  be  material  not  only  when  direct- 
ly connected  with  the  main  issue,  but  also 
whenever  it  has  a  tendency  to  support  or  es- 
tablish any  relevant  fact  in  the  chain  of 
proof.  In  Wheeler  v.  People,  165  Pac.  257, 
this  court  held: 

"Error  is  assigned  because  the  court  refused 
to  direct  a  verdict  of  not  guilty  on  the  ground 
that  the  alleged  perjured  testimony  was  imma- 
terial. Perjured  testimony  to  be  material  need 
not  be  directly  to  the  main  issue;  if  it  has  a 
tendency  to  prove  any  material  fact  In  the 
chain  of  evidence,  that  makes  it  material.  If 
it  be  substantially  material,  it  is  sufficient.  30 
Cyo.  1419.  The  term  'material  matter'  refers 
not  only  to  the  main  fact  which  is  the  subject  of 
inquiry,  but  also  to  any  fact  or  circumstance 
which  tends  to  corroborate  or  strengthen  the 
proof  adduced  to  establish  the  main  fact. 
Thompson  v.  People,  26  Colo.  496  [59  Pac.  51]; 
In  re  Franklin  County,  6  Ohio  S.  &  C.  PL  Dec 
691;  People  v.  GreenwaU.  5  Utah,  112  [13 
Pac.  89]." 

[3]  The  result  of  the  proceedings  in  which 
the  false  testimony  was  given  does  not  affect 
the  one  who  has  sworn  falsely.  If  he  swears 
falsely  to  any  relevant  fact  he  la  guUty  of 
perjury,  even  though  the  case  fall  f<H;  lack  of 
proof  of  another  fact,  and  even  though  that 
other  fact  had  no  existence.  80  Cya  1419. 
At  30  Cyc,  1420,  it  is  said: 

"On  an  investigation  before  a  grand  jury  of 
an  alleged  crime,  any  testimony  tending  to  es- 
tablish either  that  such  crime  has  in  fact  been 
committed,  or  that  it  lias  not  been  committed,  i> 
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siaterial,  and  perjury  may  be  assigned  upon 
the  testimony  of  a  witness  before  that  body- 
which  is  wilfully  false  in  respect  to  any  fact 
tendinr  to  establish  the  oommiBsion  oi  such 
crime. 

[4,  (]  In  an  Inquiry  by  tbe  grand  Jury  the 
rule  in  respect  to  what  is  material  la  of  ne- 
cessity much  broader  than  that  governing  tbe 
trial  of  a  cause.  The  rule  as  applied  to  tes- 
timony before  the  grand  Jury  is  laid  down  in 
State  y.  Sargood,  80  Vt  415.  68  Atl.  49,  130 
Am.  St  Bep.  995,  IS  Ann.  Cas.  367,  as  fol- 
lows: 

"False  fltatements  by  a  witness  are  anfflciently 
material  to  the  issue  to  sustain  a  prosecution  for 
perjury  where  the  statements  may  probably  have 
influenced  the  jury  in  reaching  their  conclu- 
sions." 

The  general  rule  may  be  stated  to  be  that 
whatever  testimony  Is  relevant  in  a  given 
case  is  60  far  material  as  to  render  one  who 
has  knowingly  and  willfully  testified  falsely 
In  regard  thereto  guilty  of  perjury.  State  t. 
MiUer,  26  R.  L  282,  68  AU.  882,  3  Ann.  Cas. . 
943,  and  note,  945. 

In  the  case  at  bar  the  grand  jury  were 
investigating  the  source  of  the  money  receiv- 
ed by  defendant.  Any  information  relative 
to  this  source  was,  therefore,  relevant  and 
material,  as  from  It  tbe  Jury  were  to  decide 
whether  or  not  to  Indict,  and  If  to  Indict, 
who  was  the  proper  party.  The  false  testi- 
mony of  defendant  in  relation  thereto  was, 
under  the  authorities  and  rule  dted  herein, 
material.  To  hold  otherwise  would  be  to 
limit  the-  functions  of  tbe  grand  Jury  to 
an  extent  that,  under  many  circumstances, 
would  render  that  body  twwerleas  to  proper- 
ly perform  its  duties  as  a  part  of  our  sys- 
tem of  Jurisprudence. 

It  was  error  of  law  for  the  court  to  direct 
a  verdict  of  acquittal. 

SOOTT,  J„  not  participating. 


BRIDOFORD  r.  COLORADO  FUEL  ft  IRON 
CO.     (No.  8865.) 

(Supreme   Court   of  Colorado.     Juner  4,  1917. 
Rehearing  Denied  Oct  8,  1917.) 

Watebs  and  Water  Coubses  «=»172— Iwjttet 
BY  Seepage— Liability. 
Under  Rev.  St.  1908,  i  6826,  providing  that 
no  person  or  persons,  or  corporation,  shall  cause 
waste  water,  or  the  water  from  any  ditch,  flume, 
or  other  place,  to  flow  upon  any  highway,  so  as 
to  damage  the  same,  liability  of  a  canal  owner 
for  injuries  caused  by  seepage  from  tbe  canal 
onto  a  road  is  limited  to  seepage  caused  by  neg- 
ligent construction,  operation,  or  maintenance. 

En  Banc  Error  to  District  Court,  Pueblo 
County;   0.  S.  Essex,  Judge. 

Action  by  Ben  Brldgford  against  the  Colo- 
rado Fuel  &  Iron  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

S.  S.  Packard  and  M.  J.  Oalllgan,  both  of 
Pueblo,  for  plaintiff  In  error.    Cass  E.  Her- 


rington  and  Fred  Herrlngton,  both  of  Denver, 
and  Devlne  ft  Preston,  of  Pueblo,  for  defend- 
ant in  error. 

HILL,  J.  PlalntUI  In  error  brought  this 
action  to  recover  damages  upon  account  of 
personal  Injuries  sustained  upon  a  public 
highway  in  Pueblo  county.  His  testimony 
discloses  that  the  defendant  is  the  owner  of 
a  canal,  which  crosses  a  draw,  or  ravine,  at 
a  point  about  1,000  feet  from  the  highway 
at  the  point  where  the  accident  occurred; 
that  In  order  to  ke^  the  canal  on  grade,  in 
crossing  the  draw,  or  ravine,  it  was  construct- 
ed with  a  dike,  making  it  higher  than  the  top 
of  the  land,  Ukewise  considerably  higher  than 
the  roadway  some  1,000  feet  down  the  draw; 
that  seepage  has  developed  from  the  canal, 
where  it  crosses  the  draw,  or  ravine;  that 
It  comes  to  the  surface  about  half  way  be- 
tween the  canal  and  road,  extending  on  down 
to  and  upon  the  roadway,  as  well  as  affecting 
about  2  acres  of  land  In  tbe  ravine;  that 
there  Is  a  two-plank  culvert  across  the  road 
In  the  draw,  but  regardless  of  this  the  seep- 
age caused  the  road  to  be  soft  and  muddy 
for  some  distance,  In  some  places  covering 
the  surface  of  the  rood  with  water;  that  on 
the  evening  of  November  20,  1913,  plaiuilfl 
was  driving  a  team  of  horses  to  a  two- 
seated  carriage  with  five  occupants,  includ- 
ing himself,  along  the  highway;  that  when 
be  came  to  this  point  (with  which  be  was 
familiar,  having  repeatedly  crossed  it),  near 
the  culvert  one  of  the  horses  appeared  to  in- 
tersect a  softer  place  than  the  other,  or  a  hole 
of  some  kind,  whl<fli  caused  him  to  give  a 
Jinnp,  after  which  the  front  wheel  on  the  right- 
hand  side  Intersected  the  soft  place,  going 
down  quite  a  distance ;  that  the  horses  gave 
a  twist  on  the  tongue,  causing  this  wheel  to 
come  off  of  the  buggy,  also  pulling  the  tongue 
and  doubletree  loose  from  the  carriage ;  that 
the  plaintiff  held  onto  the  lines  and  was 
pulled  over  the  front  of  the  carriage  to  the 
ground,  which  caused  the  Injuries  complained 
of.  At  the  close  of  plaintiff's  case,  an  in- 
structed verdict  was  ordered  for  defendant 

The  seepage  from  the  canal  onto  the  road 
having  been  established,  plaintiff  maintains 
that  section  6826,  Rev.  Stats.  1908,  makes 
tbe  defendant  liable.    This  section  reads: 

"No  person  or  persons,  6r  corporation,  shall 
erect  any  fence,  house  or  other  structure,  or  dig 
pits  or  holes  in  or  upon  any  highway,  or  place 
thereon  any  stones,  timber,  trees  or  any  obstruc- 
tion whatsoever,  and  no  person  or  persons,  or 
corporation,  shall  tear  down,  burn  or  otherwise 
damage  any  bridge  of  any  highway,  or  cause 
waste  water,  or  the  water  from  any  ditch,  road, 
drain  or  flume,  or  other  place,  to  flow  in  or  upon 
any  road  or  highway  so  as  to  damage  the  same ; 
and  any  such  person  or  persons,  or  corporation, 
so  offending  or  violating  any  of  the  provisions 
of  this  section,  or  any  of  the  sections  of  this 
act  for  which  there  is  no  specific  penalty  provid- 
ed, shall  pay  a  flue  of  not  less  than  ten  (10)  dol- 
lars, nor  more  than  three  hundred  (300)  dollars, 
for  each  offense,  and  a  like  fine  of  ten  dollars  for 
each  day  that  such  obstruction  shall  be  suffered 
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to  remain  In  said  Ughwa^r,  and  riiall  also  be 
liable  to  any  person  or  persons,  or  corporation, 
in  a  civil  action  for  any  damages  resulting 
therefrom;  and  it  shall  be  the  dnty  of  the  road 
overseer  in  the  district  in  which  such  violation 
shall  occur,  to  prosecute  any  person,  persons, 
corporation  or  corporations  violating  the  provi- 
sions of  ttiis  act." 

Plaintiff  neither  alleged  nor  attempted  to 
prove  negligence  upon  the  part  of  the  de- 
fendant in  the  construction,  operation  or 
maintenance  of  Its  canal. 

Eliminating  the  qnestioD  of  plalntUTa  al- 
leged contributory  negligence,  was  the  pur- 
pose of  this  section  to  make  the  owner  of  a 
canal  absolutely  liable  to  any  one  for  any 
damages  occasioned  by  water  seeping  from  its 
ditch  to  and  upon  a  public  highway,  or  was 
such  liability  Intended  to  only  cover  cases 
where  the  seepage  Is  caused  by  the  negligent 
construction,  operation,  or  maintenance  of 
the  canal?  We  are  of  opinion  that  the  lia- 
bility was  intended  to  be  thus  limited.  The 
language  used  is: 

"Cause  waste  water,  or  water  from  any  ditch 
*  *  *  or  other  place,  to  flow  in  or  upon  any 
road  or  highway  so  as  to  damage  the  same." 

Without  proof  of  negligence,  we  cannot 
agree  that  within  the  meaning  of  this  section 
tbfe  defendant  caused  the  water  from  its 
canal  to  flow  in  or  upon  the  road.  This  posi- 
tion is  strengthened  when  we  consider  the 
preceding  portion  of  the  section,  which  reads: 

"No  person  •  •  •  shall  erect  any  fence, 
house  or  other  structure,  or  dig  pits  or  holes  in 
or  upon  any  highway,  or  place  thereon  any 
stones,  timber,  trees  or  any  obstruction  whatso- 
ever, and  no  person  •  *  *  shall  tear  down, 
bum,  or  otherwise  damage  any  bridge  of  any 
highway." 

It  will  be  observed  that,  to  violate  any  of 
these  provisions,  it  requires  active  causation, 
as  one  could  not  b^  Inactivity  commit  any 
of  them ;  hmce,  when  we  come  to  the  latter 
clause,  "cause  waste  water,  or  water  from  a 
ditch  to  flow  in  or  upon  any  road  so  as  to 
damage  it,"  which  follows  the  language 
above  quoted,  requiring  active  participation, 
we  cannot  agree  that  the  Legislature,  for  the 
purposes  of  this  act,  intended  the  word 
"cause"  to  bare  a  broader  meaning  than  the 
word  "shall"  preceding  it;  that  la,  to  the 
extent  of  not  requiring  action,  an  atllrmatlve 
or  wanton  act,  or  In  falling  to  act  where  re- 
quired to  the  extent  of  being  guilty  of  negli- 
gence. In  giving  effect  to  this  section,  it  is 
proper  to  take  Into  consideration  other  sec- 
tions of  our  statutes  pertaining  to  canal  com- 
panies; also  the  fact  that  the  construction 
and  operation  of  a  ditch  js  a  lawful  enter- 
prise expressly  authorized  by  statute.  Sec- 
tion 993,  Rev.  Stats.  1908,  provides: 

"Every  ditch  company  •  •  •  shall  be  re- 
quired to  keep  their  ditch  in  good  condition  so 
that  the  water  shall  not  be  allowed  to  escape 
from  the  same  to  the  injury  of  any  •  •  • 
road,  ditch,  or  other  property." 

Section  3233,  Rev.  Stats.  1008,  provides 
that  the  owner  of  any  ditch  for  lrrlgatl<m  or 
other  purposes  shall  carefully  malutailn  the 


embankments  thereof  so  that  the  waters  of 
such  ditch  may-  not  flood  or  damage  the 
premises  of  others,  etc.  These  sections  were 
under  consideration  in  North  Sterling  Irri- 
gation Ditch  V.  Dlckman,  G9  Oolo.  189,  149 
Pac.  97,  Ann.  Cas.  1916D,  07S.  The  actioa 
was  to  recover  damages  to  land  occashmed  by 
the  seepage  from  a  canal.  It  was  held  that 
the  owner  of  the  ditch  is  not  liable  for  dam- 
ages occasioned  by  seepage,  unless  attributa- 
ble to  negligence  In  the  construction  or  opera- 
tion of  the  ditch.  In  this  case  the  sectioos 
last  dted,  as  well  as  our  ccmstltutional  pro- 
visions concerning  the  taking  or  damagii^  of 
property  without  payment  of  Just  compensa- 
tion, were  all  considered.  As  applied  to  ditch 
companies,  .we  find  very  little  dlfteraice  be- 
tween the  section  relied  upon  here  and  those 
considered  in  the  former  case,  and  are  of 
opinion  that  it  was  not  intended,  by  the  adop- 
tion of  this  section,  to  create  any  different 
rule  concerning  the  liability  of  ditch  owners 
as  to  damages  upon  public  highways  than  is 
contemplated  by  the  other  sections  aa  to  dam- 
ages to  private  property  occasioned  by  the 
same  cause.  In  this  respect  the  ruling  hi 
North  Sterling  Ditch  ▼.  Dlckman,  supra,  is 
applicable. 

The  Judgment  will  be  affirmed. 

Aiilrmed. 


LEAVENWORTH  et  aL  t.  BRENDEL. 

(No.  S820.) 

(Supreme  Court  of  Colorado.     May   7,   1917. 

Rehearing  Denied  Oct  S,  1917.) 

1.  Bills  ard  Notes  «=»527(1)— Aotioits  — 
evioencb. 

In  an  action  to  remove  as  a  cloud  on  his 
title  a  deed  of  trust  securing  a  note  which  de- 
fendant claimed  to  have  purchased,  evidence  held 
to  show  that  the  note  had  been  fully  paid  and 
discharged  and  had  not  been  purchased  by  de- 
fendant. 

2.  SudBOOATioir  «S918— Natukb  or  Remedt— 

RiORT  TO  SUBBOGATION. 

Plaintiff  entered  into  an  agreement  to  convey 
mining  property  which  provided  that  the  pur- 
chaser should  discharge  nnpaid  taxes  as  well  as 
the  unpaid  balance  on  a  note  given  by  plaintiff 
and  secured  by  trust  deed  on  the  premises.  The 
agreement  further  provided  for  a  payment  to 
plaintiff,  and  reserved  to  him  a  vendor's  lien. 
The  purchaser  caused  the  note  secured  by  the 
trust  deed  to  be  assigned,  and  then  attached  to  a 
sight  draft  drawn  on  him,  which  draft  with  the 
note  attached  was  forwarded  to  the  defendant 
bank  for  collection.  The  bank  receiving  the  pur- 
chaser's note  for  the  amount  of  the  draft  paid 
it,  and  tb^  purchaser  obtained  an  assignment 
of  the  note  secured  by  the  trust  deed,  which  was 
delivered  by  the  bank.  JEfeid,  the  vendor  having 
foreclosed  his  vendor's  lien,  that  the  bank  as  it 
extended  the  credit  on  the  purchaser's  note  was 
not  entitled  to  be  subrogated  to  the  righta  of  the 
holder  of  the  note  secured  by  the  trust  deed. 

Error  to  District  Court,  San  Juan  Count; ; 
W.  N.  Searcy,  Judge. 

Action  by  Otto  Brendel  against  Edwin  A. 
Leavenworth  and  another  and  the  Interna- 
tional State  Bank  and  another.  There  was 
a  Judgment  for  plaintiff,  and  the  last-named 
defendant  brings  error.    Affirmed. 
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A.  E.  McOlashan,  of  Mnldad,  for  plaintiff 
In  error.  Way  &  Carnin,  of  SUverton,  for 
defendant  in  error. 

ALLEN,  jr.  This  was  an  action  bronght  by 
Otto  Brendel  against  the  plaintiff  In  error 
to  qnlet  title  to  certain  mining  property. 

The  complaint  alleged,  in  substance,  that 
plaintiff,  being  the  owner  of  the  property, 
entered  into  a  written  agreement  in  October. 
1913,  with  one  Leavenworth,  In  which  it  was 
agreed  that  plaintiff  should  convey  to  Leav- 
enworth the  mining  property,  which  wa* 
done;  that  in  consideration  of  the  convey- 
ance Leavenworth  shonld  pay  the  unpaid 
taxes  on  the  property,  and  also  cause  to  be 
paid  and  discharged  the  anpald  balance  of 
the  Indebtedness  secured  by  a  certain  trust 
deed  upon  the  property  executed  to  the  pub- 
lic trustee  as  security  for  the  payment  of  a 
note  theretofore  given  by  plaintiff  to  one 
McCrimmon  for  $1,200;  that  Leavenworth 
and  his  assigns  should  pay  plaintiff  $1,000; 
that  Leavenworth  should  organlae  a  corpora- 
tion to  take  over  the  mining  property,  and 
cause  plaintiff  to  receive  certain  shares  of 
stock;  and  that  until  the  full  performance 
of  all  the  terms  and  conditions  of  this  agree- 
ment, the  plaintiff  shonld  have  a  vendor's 
lien  upon  the  property  to  secure  such  payment 
and  performance.  This  agreement  was  re- 
corded. 

The  complaint  further  alleged  that  Leaven- 
worth thereafter  executed  a  trust  deed  to  the 
public  trustee,  conveying  the  property  to  se- 
cure an  indebtedness  payable  to  one  Tboma- 
son;  that  Leavenworth  having  defaulted  in 
the  payment  of  $1,000  agreed  to  be  paid,  plain- 
tiff obtained  a  Judgment  In  the  district  court 
against  him  for  $1,030  and  costs,  and  a  de- 
cree was  entered  in  the  same  action  fore- 
closing the  vendor's  lien  in  favor  of  plaintiff 
and  against  the  property,  and  adjudging  that 
the  lien  of  Thomason  (who  was  made  a  par- 
ty defendant  in  that  case)  was  Junior  and 
inferior  to  plaintiff's  vendor's  lien  as  provid- 
ed and  established  In  the  agreement  of  sale 
and  purchase  between  plaintiff  and  Leaven- 
worth ;  that  an  execution  sale  was  thereaft- 
er had,  the  property  purchased  by  plaintiff, 
and  thereafter,  no  redemption  having  been 
made,  the  plaintiff  received  a  sheritTs  deed 
to  the  property ;  that  pursuant  to  the  agree- 
ment between  plaintiff  and  Leavenworth  the 
latter  paid  the  indebtedness  due  upon  the 
trust  deed  to  secure  the  note  given  to  Mc- 
Crimmon, to  the  Sllverton  National  Bank, 
the  then  owner  thereof,  but  that  Leaven- 
worth failed  and  neglected  to  cancel  and  dis- 
charge the  trust  deed,  and  that  the  same  con- 
stituted a  cloud  on  plaintiff's  title ;  that  the 
defendant  the  International  State  Bank 
claimed  to  be  in  possession  of  the  note  secur- 
ed by  the  trust  deed  last  mentioned,  and  was 
asserting  some  claim  against  the  property 
under  the  trust  deed. 

The  answer  of  the  International  State 
Bank,  one  of  the  defendants  below  and  here- 


after referred  to  as  the  defendant  bank,  al- 
leged that  the  McCrimmon  note  was  never 
paid  by,  assigned  to,  or  Owned  by,  Leaven- 
worth, but  that  the  note  was  purchased  by 
the  defendant  bank. 

Outside  of  the  facts  pertaining  to  the  Mc- 
Crimmon note,  the  allegations  of  the  com- 
plaint were  either  admitted  or  proven. 

All  the  assignments  of  error  are  based  up- 
on the  trial  court's  findings  of  fact  and  con- 
clusions of  law  as  embodied  in  its  decree  in 
favor  of  plaintiff  so  far  as  the  same  concern 
the  facts  and  transactions  with  reference  to 
the  McCrimmon  note  and  the  rights  of  the 
defendant  bank. 

The  trial  court  found  that  Leavenworth 
caused  the  McCrimmon  note  to  be  assigned 
to  one  Mrs.  Thomason  and  then  attached  to 
a  sight  draft  drawn  upon  the  said  Leaven- 
worth and  one  Dunlavy,  and  that  the  draft 
with  the  note  attached  was  then  forwarded 
to  the  defendant  bank  for  collection.  That 
Leavenworth  and  Dunlavy  executed  a  Joint 
note  to  the  defendant  bank  for  the  sum 
named  in  the  draft,  and  thereupon  the  draft 
was  paid  and  t)ie  proceeds  remitted  to  the 
Sllverton  National  Bank,  the  drawer  of  the 
draft;  that  Leavenworth  procured  a  blank 
assignment  of  the  McCrimmon  note  from 
Mrs.  Thomason,  and  the  same  was  turned 
over  to  the  defendant  bank ;  that  the  plain- 
tiff had  no  knowledge  or  notice  of  the  trans- 
action, and  was  Informed  and  believed  that 
the  note  had  been  paid  and  discharged ;  that 
the  note  was  never  listed  In  the  assets  of  the 
defendant  bank,  but  that  the  Joint  note  of 
Leavenworth  and  Dunlavy  was  so  listed  and 
was  renewed  from  time  to  time,  and  Is  held 
by  the  defendant  bank  as  a  valid  claim 
against  the  makers  thereof;  that  plaintiff 
was  never  called  upon  by  defendant  bank  to 
pay  the  McCrimmon  note;  that  the  defend- 
ant bank,  in  advancing  the  money  to  pay  the 
draft  with  the  note  attached  thereto,  did  not 
Investigate  the  financial  standing  of  plaintiff, 
the  maker  of  the  note,  but  advanced  the  mon- 
ey upon  the  responsibility  of  Dunlavy  and 
upon  the  credit  of  Leavenworth  and  Dan- 
lavy ;  that  the  bank  was  Informed  by  Leav- 
enworth that  It  was  Incumbent  upon  him  to 
pay  the  note  in  controversy;  that  the  note 
was  long  past  due  at  the  time  the  defendant 
bank  advanced  the  money  to  pay  the  draft; 
that  the  evidence  does  not  show  a  purchase 
of  the  McCrimmon  note  by  the  defendant 
bank,  and  that  the  bank  In  advancing  and 
loaning  the  money  to  Leavenworth  and  Dun- 
lavy relied  upon  them  as  its  debtors,  and  ex- 
tended their  Joint  note  from  time  to  time 
without  notice  to  the  plaintiff. 

The  trial  court  also  made  findings  of  fact 
at  the  conclusion  of  the  trial,  which  Include 
all  above  mentioned,  and  also  the  flndlnx 
that  the  defendant  bank  at  the  time  It  ad- 
vanced the  money  on  the  draft  had  actual 
notice  that  the  note  in  controversy  was  long 
overdue,  and  that  the  transaction  with  refer- 
ence to  the  note  was  not  a  purchase  by  the 
defendant  bank  In  any  way. 
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[1]  The  flndlnga  of  fact  of  fbe  trial  coart 
were  suiqmrted  by  the  evidence.  We  think 
that  under  the  evldenoe  the  trial  coart  was 
Tight  in  finding  that  the  defendant  bank  did 
not  purchase  the  McCrlmmon  note;  that  It 
was  not  entitled  to  hold  the  same  as  security 
for  the  money  borrowed  by  tieavenworth  and 
Dunlavy ;  that  the  note  had  been  fully  paid 
and  discharged;  and  in  holding  and  decree- 
ing that  the  Hen  upon  the  property  created 
by  the  deed  of  trust  given  to  secure  the  pay- 
ment of  the  note  to  have  been  extinguished 
and  terminated  and  of  no  force  and  effect, 
and  In  adjudging  and  decreeing  that  the  title 
of  the  plaintiff  Otto  Brendel  in  and  to  the 
property  described  In  the  complaint  be 
quieted. 

[2]  We  are  unable  to  find  that  the  trial 
court  misconceived  the  law  In  finding  that  the 
defendant  bank  was  not  entitled  to  be  subro- 
gated to  any  rights  held  by  the  Silverton 
bank  or  by  McCrimmon,  the  i>ayee  of  the  note. 

The  doctrine  of  subrogation  Is  one  of  equity 
and  benevolence,  and  Its  object  Is  the  preven- 
tion of  Injustice.  37  Qyc.  SOi.  The  doctrine 
Is  usually  applied  to  protect  ti  payer  who  has 
acted  on  compulsion  to  save  himself  from 
loss,  or  has  paid  at  the  request  of  the  debtor. 
87  Cyc.  375. 

The  facts  in  the  case  at  bar  do  not  render 
the  doctrine  of  subrogation  applicable  In  fa- 
vor of  the  defendant  bank,  one  of  the  plaln- 
tUts  In  error  and  the  only  party  complaining 
of  the  Judgment  ibelow. 

The  defendant  bank  knew  that  the  Silver- 
ton  bank  did  not  send  to  It  the  McOrlnunon 
note  for  any  other  purpose  than  to  be  collect- 
ed. It  did  not  receive  the  note,  in  the  ca- 
pacity of  an  assignee,  either  tiota  the  Silver- 
ton  bank  or  from  McCrlmmon.  It  had  no 
right  to  so  receive  It  from  Leavenworth  for 
the  reason  that  Leavenworth  "never  had  pos- 
session of  said  note  and  never  was  the  owner 
and  holder  thereof,"  as  counsel  for  defend- 
ant bank  themselves  say.  The  defendant 
bank  knew  that  Leavenworth  never  had  any 
authority  to  turn  over  the  note  as  security 
or  as  a  note  sold  to  it.  In  harmony  with  such 
knowledge  It  took  from  Leavenworth  and 
Dunlavy  their  Joint  nota  It  paid  nothing 
to  Mrs.  Tbomason  who  indorsed  the  note.  It 
paid  nothing  for  the  note,  but  advanced 
money  to  Leavenworth  with  which  to  pay 
tlie  draft,  and  relied  for  reimbursement  up  n 
the  Leavenworth  and  Dunlavy  note.  It  ap- 
pears from  the  evidence  that  the  defendant 
bank  should  be  deemed  to  have  had  construc- 
tive notice  of  the  material  facts  which  would 
make  It  Inequitable  that  plaintiff  be  compell- 
ed to  pay  the  McCrlmmon  note  and  thereby 
perform  that  which  Leavenworth  veas  obli- 
gated to  perform. 

As  the  evidence  clearly  showed  that  the  de- 
fendant bank  was  not  the  owner  of  the  Mc- 
Crimmon note  and  held  no  equity  in  the  same, 


It  was  not  entitled  to  the  sntoogatlon  prayed 
for  In  Its  supplemental  or  amended  answer. 

The  Judgment  is  affirmed. 

Affirmed. 

WHITE,  G  J.,  and  BAILET,  J.,  concnr. 


HUTCHINS  V.  HAFFNEB.     (No.  8652.) 

(Supreme  Court  of  Colorado.    June  4,  1917. 

Rehearing  Denied  Oct.  8,  1»17.) 

1.  "Masteb  and  Servant  <£=s»301(1)— Liabh.- 

ITT    FOB   NEOLIQENCE— HrrSBAND^S    AUTOHO- 
BILE  OPEBATED  by  WDTS. 

In  case  of  negligence,  the  hasband  is  liable 
tor  an  injury  inflicted  by  his  automobile,  which 
be  purchased  for  family  use,  while  It  was  be- 
ing operated  by  his  wife  solely  for  her  own 
pleasure,  under  his  general  permission  to  use  it 
whenever  and  wherever  she  pleased,  on  the  the- 
ory that  the  wife  was  the  nusband's  agent  in 
carrying  out  one  of  the  purposes  for  wbuch  the 
car  was  purchase  and  owned. 

2.  Tbial  «=>312(3)— Ikstbuctions— Presenctb 
OF  Pabties  ob  Counsei.. 

Mills'  Ann.  Code,  i  192,  requiring  the  giv- 
ing to  the  jury,  after  they  have  retired,  of  in- 
formation on  a  point  of  law  arising  in  the  case, 
to  be  in  the  presence  of  or  notice  to  the  parties 
or  counsel,  does  not  apply  to  remarks  of  the 
court  urging  the  jury  to  agree. 
8.  Tbial  «=»314(1)— Veedict— Coebcion. 

Remarlcs  of  the  judge  to  the  jury,  after  re- 
tirement, urging  the  jurors  to  lay  aside  any  feel- 
ings which  may  have  arisen  out  of  their  aiscu»- 
sions,  and  to  try  to  harmonize  differences  aris- 
ing out  of  questions  of  fact,  do  not  amount  to 
coerdon,  but  are  proper. 
White,  C.  J.,  and  Teller,  J.,  dissenting. 

Bn  Banc.  Error  to  District  Court,  OII7 
and  County  of  Denver;  W.  D.  Wright,  Judge. 

Action  by  Otto  Bdmonte  Haffner  against 
Ralph  B.  Hutchlns  and  wlfa  Judgment  for 
plaintiff,  and  defendant  named  brings  error. 
Affirmed. 

West  &  Strickland  and  K.  D.  Battle,  all  of 
Denver,  for  plaintiff  In  error.  Dana  & 
Blount,  of  Denver,  for  defendant  in  error. 

ALLBN,  J.  The  defendant  In  error,  plain- 
tiff below,  brought  suit  against  a  husband 
and  wife,  defendants  below,  to  recover  dam- 
ages for  injuries  resulting  from  a  collision 
between  a  motorcycle,  on  which  plaintiff  was 
riding,  and  an  automobile  owned  by  the  hus- 
band, one  of  the  defendants,  and  operated  at 
the  time  of  the  accident  by  his  wife  the  oth- 
er defendant  Both  the  husband  and  the 
wife  were  accustomed  to  drive  the  automo- 
bile at  pleasure.  The  wife  had  the  husband's 
general  permission  to  drive  the  automobile 
whenever  and  wherever  she  desired.  At  the 
time  of  the  accident  the  wife  was  driving  the 
machine  for  her  own  pleasure  accompanied 
by  one  of  her  lady  friends.  The  husband  did 
not  know  at  the  time  that  the  machine  was 
being  used,  but  It  was  used  under  the  gen-- 
eral  permission  before  mentioned.  It  ap- 
pears to  be  conceded,  also,  that  the  automo- 
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bile  bad  been  pnrcbased  hj  the  husband  for 
the  purpoee  of  being  used  by  himself  and  his 
wife,  or  either  of  them,  for  their  pleasure, 
comfort,  recreation,  and  convenience,  and  for 
the  purpose  of  entertaining  themselyes  and 
their  friends  and  guests.  Judgment  was  ren- 
dered against  both  defendants,  but  the  hus- 
band only  has  sued  out  a  writ  of  error. 

[1]  The  first  and  main  question  presented, 
and  Involved  In  the  first  13  assignments  of 
error.  Is  the  liability  of  the  husband,  plain- 
tiff In  error,  under  the-  facts  as  hereinbefore 
stated,  and  assuming  that  the  wife  was  neg- 
ligent, and  liable  tn  damages  to  the  plaintiff 
below.  It  Is  settled  that  In  this  state  a  hus- 
band is  not  liable  for  the  tort  of  his  wife, 
committed  during  coverture  and  without  bis 
presence,  and  In  which  he  In  no  manner  par- 
ticipated. Schnler  v.  Henry,  42  Colo.  367,  94 
Paa  860,  14  I/.  R.  A.  (N.  S.)  1009;  TntOe  v. 
Shutts,  43  Colo.  634,  96  Pbc.  260.  It  is  also 
clear  that  the  husband  In  this  case  Is  not 
liable  as  a  bailor  of  the  automobile  for  the 
negligence  of  the  wife  as  bailee.  6  Cyc.  212. 
The  liability  of  the  husband,  If  any  exists  in 
this  case,  must  be  based  upon  the  principal 
and  agent  or  master  and  servant  theory. 
The  cases  hereinafter  cited  deal  with  that 
theory  under  facts  similar  to  those  in  the 
case  at  bar.  The  theory  is  of  the  same  force 
and  effect,  whether  It  is  sought  to  hold  a 
husband  Uable  for  the  negligence  of  his  wife, 
or  the  father  for  the  negligence  of  his  child 
in  operating  an  automobile  under  the  circum- 
stances existing  in  these  cases. 

The  decisions  bearing  upon  the  liability  of 
an  owner  of  an  automobile,  kept  for  family 
use,  for  the  negligence  of  a  member  of  his 
family  in  driving  the  machine  with  his  con- 
sent, cannot  be  reconciled.  A  majority  of 
this  court  have  chosen  to  adc^t  the  doctrine 
that  a  husband  Is  liable  for  an  injury  inflict- 
ed by  his  automobile,  which  he  purchased  for 
ftunily  use,  while  it  was  being  operated  by 
his  wife  solely  for  her  own  pleasure  under 
his  general  permission  to  use  the  machine 
whenever  and  wherever  she  pleased,  upon  the 
theory  that  the  wife  was  the  husband's  agent 
in  carrying  out  oae  of  the  purposes  for  which 
the  car  was  purchased  and  owned.  This  rule 
is  supported  by  the  case  of  Birch  v.  Aber- 
cromble,  74  Wash.  486,  133  Pac.  1(^0,  SO  U 
B.  A.  (N.  S.)  60,  wherein  It  Is  said: 

"It  seems  too  ^laln  for  cavil  that  a  father,  who 
famishes  a  vehicle  for  the  customary  convey- 
ance of  the  members  of  his  family,  makes  their 
conveyance  by  that  vehicle  his  affair — that  is, 
his  buslnesa— and  any  one  driving  the  vehicle 
for  that  purpose  with  his  consent,  express  or 
implied,  whetner  a  member  of  his  family  or  an- 
other, is  bis  agent.  The  fact  that  only  one  mem- 
ber of  the  family  was  in  the  vehicle  at  the  time 
is  in  no  sound  sense  a  differentiating  circum- 
stance abrogating  the  agency.  It  was  within 
the  general  purpose  of  the  ownership  that  any 
member  of  Uie  family  should  use  it,  and  the 
agency  is  present  in  the  use  of  it  by  one  as  well 
as  by  aU.'*^ 

In  that  case  It  was  held  that  a  daughter, 
in  using  her  father's  automobile  for  her  own 


pleasure,  is  his  servant  tn  doing  so.  If  he  pur- 
chased and  kept  the  automobile  for  the  use 
of  his  family.  The  father  Vas  held  liable  for 
bis  daughter's  negligence  in  driving  the  au- 
tomobile. The  liability  was  based,  not  on  tlie 
relationship  of  parent  and  child,  but  on  the 
relationship  of  agency  or  service.  The  case 
of  Birch  V.  Abercrombie,  supra,  has  been  ap- 
proved and  followed  In  two  later  Washing- 
ton cases,  and  approvingly  dted  in  a  number 
of  other  cases.  In  Guignon  v.  Campbell,  80 
Wash.  543,  141  Pac.  1031,  where  a  married 
woman  owned  an  automobile  as  her  sepa- 
rate property,  and  kept  it  for  family  pur- 
poses. It  was  held  that  she  was  liable  for  an 
injury  resulting  from  Its  negligent  operation 
by  her  son,  who  was  using  the  car  to  drive 
a  servant  to  a  street  car.  In  .Switzer  v. 
Sherwood,  80  Wash.  19,  141  Pac.  181,  Ann. 
Cas.  1917A,  216,  where  an  automobile  was 
owned  by  a  husband  and  wife  as  a  commu- 
nity, and  used  for  family  purposes  and  In 
connection  with  the  business  of  selling  real 
estate,  the  owners  were  held  liable  for  an  In- 
Jury  Inflicted  by  the  car  when  driven  by  i^ 
daughter  of  the  ownera 

Adopting  the  reasoning  In  Birch  v.  Aber- 
crombie, supra.  It  was  held  In  Lewis  v.  Steele 
(1916)  62  Mont.  300,  157  Pac.  575,  that  a  fa- 
ther was  liable  for  an  injury  resulting  from 
the  negligent  operation  of  his  automobile, 
where  it  was  kept  for  family  use,  and  his 
S(»s  were  relied  upon  to  operate  it  for  the 
family  pleasure,  and,  at  the  time  of  the  in- 
jury, bis  son  WHS  driving  some  of  his  friends 
to  a  dance,  and,  after  leaving  them.  Intended 
to  return  for  his  mother  and  father,  to  take 
them  to  the  dance;  it  being  held  that  he  was 
acting  as  his  father's  servant.  In  Davis  v. 
LitUefleld,  97  S.  C.  171,  81  &  B.  487,  an  own- 
er of  an  automobile  kept  for  family  use  bas 
l>een  held  liable  for  an  injury  inflicted  by  the 
negligent  operation  of  the  car  by  his  son, 
while  he  was  using  it  for  his  own  pleasure, 
where  he  was  permitted  to  use  the  car  when- 
ever be  saw  flt.  In  Oriffln  v.  Russell,  144 
Ga.  275,  87  S.  B.  10,  L.  B.  A.  1916F,  216, 
where  recovery  was  sought  against  an  owner 
who  kept  a  car  for  family  use,  the  petition 
in  that  case,  stating  that  the  car,  at  the  time 
of  the  Injury,  was  being  driven  by  the  own- 
er's son  for  the  pleasure  ot  himself  and 
friends,  was  held  good  on  demurrer.  In  ac- 
cord with  the  foregoing  cases  are  the  follow- 
ing: Marshall  v.  Taylor,  168  Mo.  App.  240. 
163  S.  W.  529;  Lemke  v.  Ady  (Iowa)  150  N. 
W.  1011 ;  Stowe  v.  Morris,  147  Ky.  386,  144 
S.  W.  62,  30  L.  B.  A.  (N.  S.)  224;  DaUy 
v.  Maxwell,  152  Mo.  App.  416,  133  S.  W.  351. 
Other  cases  to  the  same  effect  are:  Mlssell  v. 
Hayes,  86  N.  J.  Law,  348,  91  Aa  322;  Allen 
V.  Bland  (Tex.  Ov.  App.)  168  S.  W.  36;  Mc- 
Neal  v.  McKain,  83  Okl.  449,  126  Pac.  742,  41 
U  B.  A.  (N.  S.)  776;  Moon  v.  Matthews,  227 
Pa.  448,  76  Ati.  219,  29  L.  B.  A.  (N.  S.)  856. 
136  Am.  St.  Bep.  902;  Ploetz  y.  Holt,  124 
Minn.  169,  144  N.  W.  745;  Kayser  v.  Van 
Nest,  125  Minn,  277, 146  N.  W.  1091.  61  L.  B. 


Digitized  by  VjOOQ  IC 


968 


X67  PACIFIC  KEPORTBH 


(C<do. 


A.  (N.  S.)  970;   Crawford  v.  McElhlnney,  171 
Iowa,  606,  154  N.  W.  310. 

In  section  663,  Berry  on  Automobiles  (2d 
Dd.),  it  Is  said: 

"The  mle  is  followed,  in  most  of  the  states 
In  which  the  question  has  been  decided,  that  one 
who  keeps  an  automobile  for  the  pleasure  and 
convenience  of  himself  and  his  family  is  liable 
for  injuries  cansed  by  the  negligent  operation 
of  the  machine  while  it  is  being  used  for  the 
pleasure  or  convenience  of  a  member  of  his  fam- 
Uy." 

Contrary  to  the  doctrine  adopted  by  this 
court  are,  among  others,  the  following  cases: 
Van  Blaricom  v.  Dodgson,  220  N.  Y.  Ill,  115 
N.  B.  443;  Tanzer  v.  Read,  160  App.  Dlv.  584, 
145  N.  Y.  Supp.  708;  Maher  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228;  poran 
T.  Thomsen,  76  N.  J.  Law,  754,  71  Atl.  296, 
19  L.  R.  A.(N.  S.)  335,  131  Am.  St  Rep.  677; 
McFarlane  v.  Winters,  47  Utah,  598,  155  Pac. 
437,  L.  R.  A.  1916D,  618. 

We  think  that  the  holdings  in  the  cases 
last  cited,  In  so  far  as  they  refuse  to  regard 
the  driver  of  an  automobile  as  the  agent  or 
servant  of  the  owner,  under  such  circum- 
stances as  exist  in  this  case,  would,  as  said 
In  Birch  v.  Abercrombie,  supra,  "set  a  pro: 
minm  upon  the  failure  of  the  owner  to  em- 
ploy a  competent  chauffeur  to  drive  an  auto- 
mobile kept  for  use  of  members  of  the  family, 
even  If  he  knew  that  they  were  grossly  in- 
competent to  operate  it  for  themselves."  The 
adoption  of  any  rule  contrary  to  that  follow- 
ed in  this  opinion  would,  In  many  instances, 
deprive  the  injured  party  of  any  remedy,  ow- 
ing to  the  usual  financial  irresponsibility  of 
the  owner's  wife  or  chUd  who  may  have  be^i 
driving  the  automobile  at  the  time  of  the  ac- 
cident. The  view  taken  herein  tends  to  in- 
sure justice  to  parties  injured  by  the  negli- 
gence of  drivers  of  automobiles  without  im- 
posing undue  hardship  upon  the  owners,  is 
favored  by  the  weight  of  authority,  and  is 
supported  by  principle  and  reason.  For  the 
reasons  stated,  the  first  13  assignments  of 
enoT,  which  present  the  question  above  con 
sldered,  are  disposed  of  adversely  to  plaintiff 
In  error. 

[2]  The  only  remaining  question  presented 
is  whether  or  not  prejudicial  error  was  com- 
mitted when  the  trial  judge,  in  the  absence 
and  without  the  knowledge  of  counsel,  sent 
for  the  jury  on  the  day  after  It  went  out  and 
while  still  deliberating,  and  made  to  them 
the  following  remarks: 

"Now,   if  I   assume  in  my  anxiety  to  have 

Sou  exercise  all  the  reason  you  can  in  endeavor- 
ig  to  come  to  an  agreement,  that  one  or  two  or 
three  ot  four  of  you  are  standing  out  on  mere 

Suestions  of  fact  against  the  majority,  why,  all 
ie  court  can  say  to  you  with  any  propriety, 
perhaps,  is  this:  That  you  should  think  over 
those  things;  think  over  the  natural  diCEerences 
of  opinion  that  arise  between  twelve  men,  and 
try  to  put  aside  any  little  feeling  that  ma^  pos- 
sibly have  arisen  between  you  over  your  discus- 
sions, and  put  aside  all  antagonisms,  if  there  be 
any,  that  may  have  arisen  over  irritated  feelings 
—that  is  all  natural  and  incident  to  all  jury 
cases — and  see  if  you  cannot  try  reasonably  to 
find  in  the  fact  that  perhaps  the  greater  num- 
ber of  yon  think  one  way,  and  the  lesser  num- 


ber think  another  wav,  an  excellent  reason  why 
those  having  the  opinicms  that  the  lesser  number 
have,  should  put  aside  feelings,  and  with  fair 
minds  try  to  refashion  their  own  opinions,  and 
see  if  the  fault  is  not  in  themselves.  That  is 
a  good  way  to  look  at  the  matter.  Lay  aside 
antagonism  and  reflect  upon  the  great  deriralHl- 
ity  of  coming  to  an  end  with  litigation^  even  if 
it  is  not  entirely  satisfactory,  doing  it  as  in- 
telligently and  as  reasonably  as  you  can.  The 
court's  prindpal  idea  is  that  if  any  little  feel- 
ing has  arisen,  and  some  Uttle  mean  things  have 
been  said,  forget  them  and  try  to  come  together 
in  some  reasonable  and  fair  fashion  if  you  can, 
as  jurors — the  court  not  dictating  to  yon  at  all 
as  to  your  verdict,  bat  only  suggesting  these 
things  for  your  thought.  *  *  *  It  is  wise  and 
sensible,  as  good  citizens  and  good  men,  regard- 
less of  friendships  or  anything  else,  to  try  to 
take  the  whole  evidence  fairly;  and  if  your 
differences  arise  out  of  a  question  of  fact,  try 
to  harmonize  them,  reasmiably  if  you  can." 

These  remarks  cannot  be  treated  as  an  in- 
struction within  the  meaning  of  section  192, 
Mills'  Ann.  Code,  and  therefore,  if  otherwise 
proper,  are  not  amenable  to  the  objection 
that  they  were  delivered  out  of  the  presence 
of  the  parties  or  counsel.  Of  the  Code  sec- 
tion mentioned,  it  is  said  in  TiUey  t.  Mon- 
tellus  Piano  Co.,  15  Colo.  App.  204,  209,  81 
Paa  483,  485: 

"We  do  not  think  that  the  section  was  intend- 
ed to  reach  or  would  embrace  such  communica- 
>tions  as  could  not  be  construed  to  be  instruc- 
tions as  to  the  law  in  the  case^" 

Practically  the  same  holding,  under  a  like 
statute,  was  made  in  the  case  of  Burton  t. 
NelU,  140  Iowa,  141,  118  N.  W.  302,  17  Ann. 
Cas.  532.  See,  also,  Sturgis  v.  State,  2  OkL 
Cr.  862, 102  Pac.  67. 

[3]  It  Is  also  urged  that  the  remarks  of  the 
trial  Judge,  as  hereinbefore  quoted,  were  a 
coercion  of  the  Jury.  The  rule  Is  broadly 
stated  in  38  Cyc.  1855,  that  It  Is  "erroneous 
for  the  court  by  words  or  acts  to  threaten  or 
attempt  to  cOerce  the  Jurors  for  the  purpose 
of  ctxnpelling  them  to  render  a  verdict."  We 
are  convinced,  however,  that  the  remarks  of 
the  trial  judge  in  the  case  at  bar  do  not 
amount  to  coercion  or  to  an  attempt  to  co- 
erce the  Jurors,  but  were  entirely  proper  un- 
der the  general  rule  mentioned  In  38  Cyc. 
1863,  with  reference  to  urging  Jurors  to 
agree: 

"Where  the  jury  announce  their  inability  to 
agree  on  a  verdict,  it  is  well  within  the  discre- 
tion of  the  trial  court  to  urge  on  them  earnest 
effort  to  agree." 

And  the  court  may  do  the  same,  though  the 
Jury  do  not  announce  their  Inability  to  agree. 
Ashford  v.  McKee,  183  Ala.  620,  62  South. 
879,  884.  The  objection  to  the  remarks  of  the 
trial  judge  In  the  case  at  bar  may  be  met  by 
the  language  used  In  the  opinion  In  the  case 
of  Commonwealth  v.  Tuey,  8  Cush.  (62  Mass.) 
1,  as  follows: 

"The  instructions  went  no  further  than  to 
say  that  if  any  of  the  jury  differed,  in  their 
views  of  the  evidence,  from  a  large  number  of 
their  fellows,  such  difference  of  opinion  should 
induce  the  minority  to  doubt  the  correctness  of 
their  own  judgments,  and  lead  them  to  a  re- 
examination and  closer  scrutiny  of  the  facts  in 
the  case,  for  the  purpose  of  revising  and  recon- 
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siderine  their  preconceived  opinions.  In  this 
view,  tne  court  did  nothing  more  than  to  pre- 
sent to  the  minds  of  the  dissenting  jurors  a 
abrong  motive  to  unanimity." 

And  we  can  also  comment  on  the  remarks 
tn  the  language  of  the  opinion  In  Lathrop  v. 
Fargo-Moorhead  St.  Ry.  Co.,  23  N.  D.  246,  136 
N.  "W.  88,  as  follows: 

"[The  remarks]  did  not  go  to  the  extent  of 
indicating  the  opinion  of  the  court  on  the  facts, 
nor  can  it  have  left  the  impression  upon  any 
juror  that  he  should  surrender  his  conscientious 
convictions  to  secure  an  agreement." 

We  fall  to  see  anything  Improper  or  coer- 
dve  In  the  remarks  of  the  trial  court.  The 
conclusion  that  there  was  no  prejudicial  er- 
ror In  the  making  of  such  remarks  under  the 
circumstances  of  the  case,  we  think,  Is  sus- 
tained by  the  following  cases,  where  the 
courts  had  undier  consideration  a  similar 
question:  Aheam  ▼.  Mann,  60  N.  H.  472; 
Gibson  V.  Minneapolis,  etc.,  Ry.  Co.,  55  Minn. 
177,  66  N.  W.  686,  43  Am.  St  Rep.  482;  State 
T.  Richardson,  137  Iowa,  581, 115  N.  W.  220 ; 
Smith  v.  Stanley,  114  Va.  117,  76  8.  B.  742 ; 
Strepey  v.  Stark,  7  Colo.  614,  6  Pac.  111. 

No  reversible  error  'appearing  In  the  rec- 
ord, the  Judgment  of  the  district  court  Is  af- 
firmed. 

Afilnned. 

WHITE,  C.  J.,  and  TELLER,  3„  dissent 


OITT  AND  COTTNTT  OF  DENVER  et  aL  v. 
DENVER  &  R.  G.  R.  CO.    (No.  8583.) 

(Supreme  Conrt  of  Ciolorada     June  4,  1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Railboads  «=s>78  —  Rehovai.  or  Switch 

TEAOKS— POUCB  POWEB. 

The  duty  of  governmental  agents  to  pro- 
hibit whatever  may  be  harmful  for  the  public, 
or  to  secure  such  economic  and  social  conditions 
as  complex  civilizatiMi  may  require,  gives  a 
municipality  the  power  to  onler  a  railroad  com- 
pany to  remove  from  street  intersections  a 
switch  track  when  public  safety  requires  it, 
without  regard  to  the  right  on  which  the  track 
was  first  established  and  maintained,  and  the 
business  of  the  railroad  company,  clothed  as  It  is 
with  public  interest,  brings  it  peculiarly  within 
the  exercise  of  the  police  power.  ^ 

2.  Raii,boads  «=»78  —  Rkuovax  of  Switch 
Tracks— Police  Poweb. 

As  a  municipal  corporation  has  power  to 
prescribe  reasonable  rules  for  the  use  of  streets, 
an  ordinance,  requiring  a  railroad  company  to 
remove  from  a  street  intersection  at  a  much- 
traveled  point  in  the  dty  a  track  which,  though 
formerly  one  of  its  main  tracks,  was  only  a 
switch  track  serving  business  houses  in  the  vi- 
cinity, is  reasonable,  though  the  railroad  com- 
pany used  the  track  only  at  hours  when  travel 
was  of  the  lightest,  for  the  conditions  of  the 
use  or  travel  might  change,  and,  though  the 
track  was  established  under  authority,  the  re- 
moval was  a  valid  exercise  of  Uie  police  power. 

En  Banc.  Error  to  District  Court  Den- 
ver County ;  Cbarles  O.  Butler,  Judge. 

Action  by  the  Denver  &  Rio  Grande  Rail- 
road Company,  a  corporation,  against  the 
City  and  County  of  Denver,  a  municipal  cor- 


poration, and  others.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

I.  N.  Stevens,  City  Atty.,  George  H.  Rich- 
mond, Asst  City  Atty.,  Jacob  J.  Lleberman, 
Asst  City  Atty.,  James  A.  Marsh,  City  Atty., 
and  Norton  Montgomery,  Asst.  City  Atty., 
all  of  Denver,  for  plaintiffs  In  error.  B.  N. 
Clark,  B.  G.  Lucas,  and  J.  G.  McMurry,  all  of 
Denver,  for  defendant  In  error. 

BAILEY,  J.  This  action  was  brought  by 
The  Denver  &  Rio  Grande  Railroad  Com- 
pany to  restrain  the  dty  and  County  of 
Denver  from  enforcing  Ordinance  Number 
34,  Series  of  1914,  by  whlcdi  the  dty  seeks 
to  compel  the  removal  of  a  certain  railroad 
track  at  the  intersection  of  Seventeenth  and 
Wynkoop  Streets,  in  Denver.  The  trial  court 
found  the  ordinance  iUeg.i  and  void,  and  an 
Injunction  was  issued  restraining  the  city 
from  interfering  with  the  track,  reserving  to 
it,  however,  the  right  to  determine  the  ex- 
tent of  the  powers  and  privileges  of  the  rail- 
road company  after  the  expiration  of  its 
charter.  To  this  judgment  the  city  assigns 
error,  and  brings  tiie  cause  here  for  review. 

For  convenience  the  railroad  company  will 
be  designated  as  plaintiff  and  the  city  as  de- 
fendant as  in  the  court  below.  Briefly,  tbdr 
respective  contentions  are  as  follows:  l%e 
company  alleges  that  it  has  authority  by 
legislative  enactment  to  occupy  the  street; 
that  an  ordinance  passed  in  1871,  ratified  by 
Congress  in  1872,  and  further  ratified  by 
dty  ordinance  in  1875,  1878  and  1886,  grant- 
ed it  a  frandilse,  and  farther,  that  the  dty 
is  estopped  to  deny  this  right 

The  defendant  dty  denies  that  any  sadi 
legislative  authority  was  given  to  the  com- 
pany ;  asserts  that  the  ordinance  of  1871  was 
ultra  vires  and  void;  that  the  Act  of  Con- 
gress relied  upcm  simply  legalized  the  incor- 
poration of  the  company  and  gave  it  a  r^ht 
of  way  across  public  lands;  that  the  ordi- 
nance of  1871,  being  ultra  vires  and  void, 
could  not  be  ratified  by  subsequent  ordi- 
nances ;  that  the  line  is  now  used  as  a  switch 
track  only,  and  not  as  a  part  of  the  main 
line  as  originally  projected;  and  that  re- 
gardless of  whether  the  company  had  a  legal 
right  to  establish  the  track,  the  dty.  In  the 
exepdse  ot  its  police  power,  can  compel  its 
removal. 

[11  The  duty  of  governmental  agents  to 
prohibit  whatever  may  be  harmful  to  the 
public,  or  to  secure  such  economic  and  so- 
cial conditions  as  a  complex  civilization  may 
require,  carries  with  It  the  power  to  remove 
the  track,  without  regard  to  the  character 
of  the  right  upon  which  It  was  first  estab- 
lished and  maintained.  The  nature  of  the 
company's  business,  dothed  as  it  is  with  a 
public  interest,  brings  it  peculiarly  within 
the  scope  of  the  police  power,'from  a  reasona- 
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We  exercise  ot  whlcb,  when  properly  set  In 
motion,  It  cannot  escape.  This  mle  Is  laid 
down  In  Munn  v.  IllinoU,  94,  U.  S.  113,  124, 
24  h.  ^.  77.  In  discussing  the  powers  of 
gOTemment  to  r^;ulate  the  use  of  private 
property  the  court  said: 

"When  one  becomes  a  member  of  society,  he 
necesaarily  parts  with  some  rights  or  privileKes 
which,  as  an  individual,  not  affected  by  his  rela- 
tion to  others,  be  might  retain.  'A  body  poli- 
tic,' as  aptly  defined  in  the  preamble  of  the  Con- 
stitution of  Massachusetts,  'is  a  social  compact 
by  which  the  whole  people  covenants  with  eacti 
citizen,  and  each  citizen  with  the  whole  people, 
that  all  shall  be  governed  by  certain  laws  for 
the  common  good.' .  This  does  not  confer  power 
upon  the  whole  people  to  control  rights  which 
are  purely  and  exclusively  private,  Thorpe  v.  R. 
&  B.  Railroad  Co.,  27  Vt.  143 ;  but  it  does  au- 
thorize the  establishment  of  laws  requiring 
each  citizen  to  so  conduct  himself,  and  so  nse 
his  own  property,  as  not  unnecessarily  to  injure 
another.  This  is  the  very  essense  of  government, 
and  has  found  expression  in  the  maxim  sic 
utere  tuo  ut  alienum  non  laedas.  From  this 
source  come  the  police  powers,  which,  as  was 
said  by  Mr.  Chief  Justice  Taney  in  the  License 
Cases,  5  How.  583,  'are  nothing  more  or  less 
than  the  powers  of  government  inherent  in 
every  sovereignty,  •  •  •  that  is  to  say, 
*  *  *  the  power  to  govern  men  and  things.' 
Under  these  powers  the  government  regulates 
the  conduct  of  Its  citizens  one  towards  another, 
and  the  manner  in  which  each  shall  use  his  own 
property,  when  such  regulation  becomes  neces- 
sary for  the  public  good." 

In  reference  to  exercising  police  power 
upon  railroads  and  kindred  public  service 
corporations  the  court  said: 

"This  brings  us  to  inquire  as  to  the  principle 
upon  which  this  power  of  regulation  rests,  in 
order  that  we  may  determine  what  is  within  and 
what  is  without  its  operative  effect.  Looking, 
then,  to  the  common  law,  from  whence  came  the 
right  which  the  Constitution  protects,  we  find 
that  when  private  property  is  'affected  with  a 
public  interest,  it  ceases  to  be  juris  privati  only.' 
This  was  said  by  Lord  Chief  Justice  Hale  more 
than  two  hundred  years  ago,  in  his  treatise  De 
Portibus  Maris,  1  Harg.  Law  Tracts,  78.  and 
has  been  accepted  without  objection  •  •  • 
in  the  law  of  property  ever  since.  Property 
does  become  clothed  with  a  public  Interest  when 
used  in  a  manner  to  make  it  a  public  conse- 
quence, and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  toa 
use  in  which  the  public  has  an  interest,  he  in 
effect  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created.  He  may  with- 
draw his  grant  by  discontinuing  the  use,  but. 
•o  long  as  he  maintains  the  use,  he  must  submit, 
to  the  control" 

The  track  la  question  la  laid  directly  In 
front  of  the  entrance  to  the  Union  Station, 
at  the  foot  of  Seventeenth  Street,  one  of  the 
busiest  streets  in  the  dty.  Prom  1,660  to 
2,500  persons  cross  the  track  dally  and  upon 
extraordinary  occasions,  as  conventions  and 
the  like,  this  number  Is  greatly  increased. 
It  was  originally  the  main  line  of  the  com- 
pany, but  for  more  than  twenty  years  has 
been  used  merely  as  a  switch  track  to  serve 
certain  manufacturing  and  other  Interests 
between  Seventeenth  and  Nineteenth  Streets 
•on  Wynkoop.  The  company  has  right  of  In- 
.gress  and  egress  to  the  Union  Station  over 


another  route,  and  the  few  establishments 
between  Seventeenth  and  Nineteenth  Streets 
now  aooommodatied  by  the  track  may  be 
readily  taken  care  ot  over  another  route, 
should  the  trajck  be  atxdlshed  at  the  Inter- 
section In  question. 

[2]  It  Is  contended  by  the  company,  how- 
ever, that  use  of  the  track  causes  little.  If 
any,  Inoonvenlenoe  to  the  public  for  the  rea- 
son that  It  is  used  only  at  hours  during 
which  travel  across  the  intersection  Is  com- 
paratively light  It  Is  well  settled  that  the 
only  limitation  po  the  exercise  of  the  police 
power  is  that  sudi  exercise  shall  be  reasona- 
ble. Railway  timetables  are  not  fixed  and 
immutable,  and  any  change  in  those  govern- 
ing the  arrival  and  departure  of  trains  at 
the  Union  Station  may  make  the  hours  in 
which  the  track  Is  now  used  by  the  company 
those  In  which  many  trains  are  arriving  and 
departing  from  the  station.  In  any  event 
trains  do  not  always  keep  to  sdiedule,  but 
arrive  and  depart  at  unexpected  times,  maJc- 
Ing  it  beyond  possibility  to  fix  upon  any 
hours  when  the  intersection  will  be  free 
from  people  going  to  or  from  the  statiMi.  It 
Is  apparent,  therefore,  that  the  track  at  the 
intersection  Is  a  continuing  nuisance  and  a 
menace.  Situated  as  it  Is  It  can  be  nothing 
else.  The  evil  may  In  some  measure  be  mit- 
igated by  restrictions  upon  Its  use,  but  noth- 
ing short  of  removal  will  eradicate  it.  As 
to  the  power  of  the  municipality  to  order 
its  removal,  Dill<m  on  Municipal  Corpora- 
tions, at  sec.  1269,  says: 

"Although  a  franchise  or  privilege  to  use  the 
city  streets  is,  when  accepted  and  acted  upon, 
a  contract  which  cannot  be  impaired  as  weU  aa 
a  vested  property  right  which  canoot  be  taken 
except  by  the  power  of  eminent  domain,  those 
franchises  and  privileges  are  not  exempt  from 
the  exercise  of  the  police  power  of  the  state 
either  operating  directly  by  legislative  enact- 
ment or  by  delegation  to  the  municipality.  It 
is  the  general  rule  that  the  right  to  exercise  the 
police  power  cannot  be  alienated,  surrendered 
or  abridged,  either  by  the  legislature  or  by  the 
municipality  acting  under  legislative  authority, 
by  any  grant,  contract  or  delegation,  because  it 
constitutes  the  exercise  of  a  governmental  fune> 
tion  without  which  the  state  would  become  pow- 
erless to  protect  the  public  welfare.  Hence, 
when  a  franchise  or  privilege  is  granted  to  use 
the  city  streets  for  a  public  service,  the  grantee 
accepts  the  right  upon  the  Implied  condition 
that  it  shall  be  held  subject  to  the  reasonable 
and  necessary  exercise  of  the  police  power  of  the 
state,  operating  through  legislative  enactment 
or  mimicipal  action.  New  York  v.  Squire,  145 
U.  S.  175.  12  Sup.  Ct  880,  38  L.  Ed.  666;  St 
Louis  V.  W.  U.  Tel.  Co.,  148  U.  S.  82,  13  Snp. 
Ct.  485,  37  L.  Ed.  380;  Laclede  Gas  Light  Co. 
V.  Murphy,  170  U.  S.  78,  18  Sup.  Ct.  505,  42 
I*  Ed.  9R5;  Walla  WaUa  v.  WaUa  Walla  Wa- 
ter Co.,  172  U.  S.  1,  16,  19  Sup.  Ct  77.  43  U 
Ed.  341." 

And  at  sec.  1270: 

'The  basis  of  the  exercise  of  the  police  power 
is  the  protection  of  human  life  and  the  protec- 
tion of  public  convenience  and  welfare.  Mu- 
nicipal regulations  not  having  a  fair  relation 
to  these  subjects  are  unreasonable,  but  when 
they  fairly  tend  to  promote  these  objects,  they 
are  generally  sustained.    Weage  v.  Cbic  &  W. 
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I.  R.  (X  227  ni.  421,  81  N.  E.  424,  11  L.  K. 
A.  (N.  S.)  589;  Commonwealth  v.  Warwick, 
186  Pa.  (S23,  40  Atl.  93;  Commonwealth  v. 
PUladelphia,  23  Pa.  Super.  Ct.  206." 

In  Atlantic,  etc,  By.  Co.  v.  Mayor  et  al., 
128  Oa.  293,  67  S.  E.  493,  it  was'  held  that  a 
regulation  requiring  a  railroad  to  change 
the  location  of  its  track  was  a  legitimate 
exercise  of  police  power  when  snch  regulation 
is  reasonable  and  tending  to  promote  the 
general  welfare  and  convenience  of  the  pub- 
lic. In  McQuIllin  on  Municipal  Corporations 
the  following  rule  is  laid  down  at  sec.  1682: 

"In  the  control  of  street  railroads  reasonable 
rules  may  be  laid  down  by  the  municipality  to 
compel  the  removal  of  turnouts,,  the  laying  of 
switches,  the  construction  of  bridges,  etc.  So 
for  the  convenience  and  welfare  of  the  public, 
a  municipality  may  require  the  tracks  of  a  rail- 
road company  to  be  shifted  trom  one  street  to 
another,  or  from  one  part  of  the  street  to  the 
other." 

For  twenty  years  the  company  has  aban- 
doned the  track  as  a  part  of  its  main  line, 
and  Its  use  as  a  switch  track  has  been  per- 
mitted by  ordinances  passed  from  time  to 
time.  The  growth  of  the  dty,  the  subsequent 
increase  of  trafBc  across  the  intersection,  and 
its  augmented  imiwrtance  as  a  thoroughfare, 
make  it  apparent  that  the  municipality  has 
Justly  concluded  that  it  is  in  the  Interest  of 
the  public  to  restore  the  street  exclusively 
to  its  original  use.  Viewiug  the  interests  of 
those  served  by  the  track  on  the  one  band, 
and  the  rights  of  the  public  upon  the  other, 
and  taking  into  consideration  the  fact  that 
those  now  using  the  track  may  be  equally  well 
accommodated  in  another  manner,  the  ordi- 
nance for  Its  removal  is  eminently  rea- 
sonable. 

In  Relnman  v.  Little  Rock,  237  U.  S.  171, 
35  Sup.  Ct.  511,  59  li.  Ed.  900,  the  question 
of  municipal  power  to  declare  what  shall  be 
considered  a  nuisance  is  discussed  as  follows: 

"While  such  regulations  are  subject  to  ju- 
dicial scrutiny  upon  fundamental  grounds,  yet 
a  considerable  latitude  of  discretion  must  be 
accorded  to  the  law-making  power ;  and  so  long 
as  the  regulation  in  question  is  not  shown  to 
be  clearly  unreasonable  and  arbitrary,  and  op- 
erates uniformly  upon,  all  persons  similarly 
situated  in  the  particular  district,  the  district 
itself  not  appearing  to  have  been  arbitrarily 
selected,  it  cannot  be  judicially  declared  that 
there  is  a  deprivation  of  property  without  due 
process  of  law,  or  a  denial  of  the  equal  protec- 
tion of  the  laws,  within  the  meaning  of  the 
Fourteenth  Amendment." 

In  Delaware,  etc.,  R.  R.  Oo.  v.  Buffalo,  158 
N.  Y.  266,  63  N.  R  44,  the  railway  company 
had  constructed  certain  abutments  and  piers 
in  the  city  of  BufTalo,  to  support  a  portion  of 
their  track.  These  abutments  occupied  about 
one-half  of  the  street.  In  discussing  a  res- 
olution of  the  common  council  ordering  the 
removal  of  these  abutments  and  piers  the 
court  said: 

"It  was  urged  by  the  learned  counsel  for  the 
plaintiff  that  the  city  authorities  have  no  right 
to  forcibly  remove  this  structure  over  the  street. 
That  depends  upon  the  question  whether  or  not 
it  was  an  encroachment  upon  the  public  right. 


and  an  obstruction.  If  it  was,  the  city  bad  a 
right  to  remove  it.  If,  by  the  increase  of  the 
population  or  the  increase  of  public  travel,  the 
street  had  become  dangerous,  m  consequence  of 
the  existence  of  the  abutments  and  piers,  the 
city  would  be  clearly  liable  for  any  damages 
which  persons,  in  the  lawful  use  of  the  highway, 
sustained  by  accidents  due  to  the  presence  of 
such  obstructions  in  the  street.  •  •  •  It  is 
equally  clear  that  the  plaintiff  cannot  justify 
the  occupation  of  the  street  upon  the  ground  that 
the  municipal  authorities  originally  consented 
to  the  erection  of  the  structure.  The  common 
council  of  the  city  has  no  power  to  surrender 
a  public  street  to  the  use  of  a  railroad  corpo- 
ration." 

The  Supreme  Court  of  the  United  States, 
In  N.  Y.,  etc.,  Ry.  Oo.  v.  Bristol,  151  U,  S. 
556,  14  Sup.  Ct  437,  38  L.  Ed.  269,  in  dis- 
cussing the  power  of  the  State  Railroad  Com- 
mission to  require  the  railway  company  to 
remove  a  grade  crossing,  said: 

"It  is  likewise  thoroughly  established  in  this 
court  that  the  inhibitions  of  the  Constitution  of 
the  United  States  upon  the  impairment  of  the 
obligations  of  contracts,  or  the  deprivation  of 
property  without  due  process  or  of  the  equal 
protection  of  the  laws,  by  the  states,  are  not 
violated  by  the  legitimate  exercise  of  legisla- 
tive power  in  securing  the  public  safety,  health,, 
and  morals.  The  governmental  power  of  self- 
protection  cannot  be  contracted  away,  nor  can 
the  exercise  of  rights  granted,  nor  the  use  of 
property,  be  withdrawn  from  the  implied  lia- 
bility to  governmental  regulation  in  particulars 
essential  to  the  preservation  of  the  commnnity 
from  injury.  Beer  Ca  v.  Massachusetts,  97 
U.  S.  25,  24  L.  Ed.  089;  Fertilizing  Oo.  v. 
Hyde  Park,  97  U.  S.  659,  24  I*  Ed.  1080; 
Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ot. 
357,  28  Ia.  Ed.  923;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650,  6  Sup.  Ct 
252.  29  L.  Ed.  616;  Mugler  v.  Kansas,  123  U. 
S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205;  Budd 
V.  New  York,  143  V.  S.  617,  12  Sup,  Ot  468> 
36  L.  Ed.  247." 

Under  the  principles  laid  down  in  the  au- 
thorities quoted,  it  Is  clear  that  the  ordinance 
here  being  attacked  by  the  railway  company 
Is  a  reasonable  and  constitutional  one,  ?^>» 
company  must,  therefore,  give  way  to  the- 
paramonnt  Interest  of  the  public. 

Judgment  reversed  and  cause  remanded 
with  instructions  to  dismiss  it 


VELOTTA  et  nx.  v.  YAMPA  VALLEY  COAL. 
CO.  (No.  8762.) 

(Supreme  Court  of  Colorado.     April  2,  1917. 
Rehearing  Denied  Oct   8,  1917.) 

1.  Negligence  ®=>12l(2)  —  Accident  —  Pbe- 

StlMPTION. 

Although  the  general  rule  is  that  negligence- 
will  not  be  inferred  from  the  happening  of  the 
accident  the  law  recognizes  certain  legal  pre- 
sumptions from  particular  facts  in  certain  class- 
es of  cases. 

2.  Masteb  aicd  Sebvant  ®=>270(11)  —  Safb 
Place  to  Wobk — Custom— Evidence. 

In  an  action  for  the  death  of  a  servant 
employed  to  attend  a  switch  in  a  mine,  testi- 
mony that  the  manner  in  which  the  sheaves 
were  placed  was  the  customary  method  in  mines- 
In  which  the  witness  had  worked  was  improper 
evidence  to  go  to  the  jury,  for  the  instances- 
cited  may  have  been  attended  with  negligence,. 
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and  in  no  sense  tended  to  prove  a  custom  or 
proper  method. 

3.  Mabteb  and  SiEsyANT  ^=»266(7)— Res  Ipsa 

lOQUITUB. 

Where  the  construction  or  repair  of  the  ties, 
sheaves,  etc.,  the  ^ving  away  of  which  admit- 
tedly caused  the  injury  to  the  mine  employ^, 
were  under  the  exclusive  control  o£  the  employ- 
er, the  doctrine  of  ree  ipsa  loquitur  applied, 
and  the  happening  of  the  accident  raised  a  legal 
presumption  of  negligence  which  it  was  we 
duty  of  the  employer  to  meet. 

4.  Masteb  and   Sebvant  <S=»285(1)— Injuby 
TO  Employ^— Pbesumption. 

Where  the  cause  of  the  accident  is  unknown 
and  the  deceased  was  at  the  designated  place 
of  his  employment,  he  must  be  presumed  to 
have  been  engaged  in  the  performance  of  his 
duty. 

5.  Mastbe   and    Sebvant   <3=»286(2)— Nbqli- 
GENCE— Question  foe  Jtjey. 

In  an  action  for  the  death  of  a  servant  15 
years  old  employed  in  a  mine,  the  negligence 
pleaded  being  the  maintenance  of  defective  ways, 
works,  and  machinery,  and  failure  to  provide 
a  reasonably  safe  place  in  which  to  work  in 
view  of  the  tender  years  of  deceased,  question 
of  negligence  of  defendant  held  for  the  jury. 
'  White,  C.  J.,  and  Garrigues  and  Bailey,  JJ., 
dissenting. 

En  banc.  Error  to  District  Court,  Den- 
ver County;   John  H.  Denison,  Judge. 

Action  by  Giuseppe  Velotta  and  wife 
against  tbe  Yampa  Valley  Coal  Company,  a 
corporation.  At  the  close  o£  all  tbe  testiiuouy 
offered  by  both  parties,  the  court  directed  a 
verdict  for  defendant,  and  plaintiffs  bring 
error.  Judgment  reversed,  and  cause  re- 
manded, with  instructions. 

John  T.  Bottom  and  Milnor  B.  Qleares, 
both  of  Denver,  for  plaintiffa  in  error.  Ju- 
lian G.  Dickinson,  of  Denver,  for  defendant 
In  error. 

SCOTT,  J.  The  parties,  plalntlffB  and  de- 
fendant, occupy  tbe  same  relative  positiods 
In  the  trial  court  and  in  this  court.  Tbe 
plaintiffs'  action  is  for  damages  occasioned  by 
reason  of  the  accidental  death  of  their  son, 
Tony  Velotta,  a  boy  of  15  years  of  age,  while 
serving  as  an  employe  of  defendant  company. 
At  tbe  close  of  all  testimony  offered  by  both 
plaintiffs  and  defendant,  the  court  directed 
a  verdict  for  tbe  defendant,  and  this  is  tbe 
error  assigned. 

Tbe  defendant  company  was  engaged  in  the 
operation  of  a  coal  mine  in  Routt  county. 
It  used  a  ground  traniwa.v  extending  for  a 
distance  of  aliout  three-eighths  of  a  mile  be- 
tween tbe  mine  and  the  railroad  truck,  wber<^ 
the  coal  was  loaded  for  shipment  This 
tramway  seems  tc  have  somethiiia:  of  a  heavy 
downgrade,  following  the  Blope  of  the  moun- 
tain from  the  mine  to  the  railroad.  Sis 
loaded  cars  were  sent  down  from  the  mine 
to  the  railway,  while  six  corresponding  emp- 
ty cars  were  s^nt  at  tbe  same  time  in  the 
Ol'posite  direction  to  the  mine.  These  cars 
were  operated  by  means  of  a  heavy  steel 
rnble.   controlled  by  an  engine  and  drum. 


located  at  the  mine.  The  six  loaded  cars 
going  dovm  and  the  six  empty  cars  going  ap 
passed  at  a  point  midway  between  tbe  mine 
where  they  were  loaded  and  the  railroad 
where  they  were  J'umped.  At  this  point  there 
was  located  a  switch  by  means  of  which  the 
cars  were  enabled  to  pass.  This  switdi  wait 
at  a  point  where  the  track  formed  a  curve 
following  the  formation  of  tbe  mountain 
which  had  been  excavated  for  the  purpose  of 
laying  the  track.  Tbe  convex  of  the  carve 
was  next  to  the  mountain,  .ind  on  the  outsldu 
of  the  track,  from  which  side  the  mountain 
descended  abruptly. 

To  keep  tbe  cable  from  the  ground  there 
were  rollers  fastened  to  the  ties,  and  to  con- 
form the  cable  to  the  course  of  the  track 
following  this  onrve,  there  were  also  sev- 
eral sheave  wheels  or  pulleys  fa.stened  to 
the  ties.  There  was  an  iron  switch  lever  in- 
stalled on  a  small  platform  near  tbe  track 
and  on  the  inside  of  tbe  curve,  used  whea 
necessary  to  operate  the  switch.  This  switdi 
was  so  constructed  that  it  operated  automat- 
ically as  a  rule,  by  means  of  the  flange  on 
the  car  wheels.  This  lever  was  in  such  lo- 
catioh  that  if  tbe  cable  was  for  any  cause  to 
leave  tbe  sheave  wheels  which  held  it  to  the 
track  following  tbe  curve,  it  would  by  reason 
of  its  own  weight,  and  tbe  weight  of  tbe 
cars  attached,  naturally  flash  past  tbe  lever 
and  platform  uto  a  straight  line.  When  the 
cars  passed  each  other  they  were-  slightly 
above  the  platform  and  levor,  and  at  such 
time  there  was  no  cable  down  as  far  as  the 
switch,  but  at  all  other  times  the  cable  was 
taut  extending  down  the  track,  either  pull- 
ing tbe  empty  cars  up,  or  letting  the  loaded 
cars  down.  Across  from  the  switch  lever  and 
platHorm,  and  against  the  mountain  side, 
were  two  signal  wires,  leading  to  the  engi- 
neer's station  at  the  top.  In  case  of  giving  a 
signal,  the  boy  if  standing  at  the  place  at 
which  he  was  instructed  to  remain  while  not 
performing  a  duty  would  be  required  to  cross 
the  cable  and  tracks  to  connect  the  wires. 
Tony  Velotta,  tbe  deceased,  was  employed  te 
attend  this  switch  when  necessary,  and  to 
oil  tbe  sheaves  and  to  keep  the  tracks  clear 
of  coal,  and  seemingly  to  give  signals,  but 
when  and  for  What  purpose  does  not  appear. 
The  evidence  discloses  that  Tony  was  in- 
structed to  keep  on  the  side  of  the  track 
apposite  the  switch  lever  and  platform  when 
not  in  the  performance  of  his  duties.  No 
person  saw  the  accident  The  boy  was  seen 
at  his  station  Just  previous.  When  found 
he  was  unconscious,  with  his  legs  broken  be- 
low the  knees,  with  a  wound  on  the  head, 
and  because  of  which  injuries  he  died  within 
a  few  hours  afterward.  At  that  time  the 
cable  was  found  to  he  torn  loose  from  the 
sheaves  around  the  curve,  some  of  the 
sheaves  had  been  severed  from  their  fasten- 
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logs,  some  broken,  and  at  least  one  hurled  a 
great  distance.  It  Is  plain  that  the  cable 
when  thus  released  from  Its  moorings  was 
suddenly  thrown  into  a  straight  line  and 
struck  the  boy,  thus  causing  Ids  Injury  and 
death. 

The  negligence  pleaded  was  the  mainte- 
nance of  defective  ways,  works,  and  machin- 
ery, and  neglect  and  fallnre  to  provide  a 
reasonably  safe  place  for  the  servant  in 
which  to  work,  and  particularly  in  view  of 
the  tender  years  of  the  deceased,  and  spe- 
dflcally: 

"Said  defendant  continued  to  use  and  keep  in 
operation -cuid  use  the  said  machinery,  engines, 
and  appliances  when  and  lone  after  they  knew, 
or  should  have  known  as  aforesaid,  the  same 
were  unsafe,  insufficient,  and  defective,  and 
failed  to  provide  the  usual  and  necessary  safe- 
guards as  aforesaid,  whm  on  the  date  afore- 
said, because  of  the  negligent  and  improper  op- 
eration and  use  of  the  said  cable  by  tne  defend- 
ant company,  and  because  of  the  improper  and 
insufScient  moorings  and  fastenings  of  the  said 
cable,  and  because  of  the  wheel  and  pulleys 
holding  the  said  cable  to  the  said  curve  or  bend 
of  the  track  were  insecurely  and  negligently 
nailed  and  otherwise  fastened  to  the  track  and 
the  ties  thereof,  and, because  of  the  decayed  and 
aged  condition  of  the  ties  thereof  to  which  tbo 
pulleys  were  moored  and  fastened." 

Knowledge  of  such  condition  by  defendant, 
and  want  of  knowledge  by  deceased,  were  al- 
so alleged.  The  answer  was  tbe  usual  goi- 
eral  denial  of  negligence,  alleged  contribu- 
tory negligence,  and  assumed  risk. 

The  contention  of  the  defoidant  In  error 
is  that  there  was  no  evidence  whatsoever  of 
negligence  on  the  part  of  the  defendant,  and 
therefore  under  the  rule  of  this  court  it  was 
the  plain  duty  of  the  court  to  direct  a  ver- 
dict for  the  defendant. 

[1]  There  is  no  better  settled  nor  more  oft- 
repeated  general  rule  of  American  courts 
than  that  negUgenoe  must  be  proven,  and  that 
It  may  not  be  Inferred  from  the  mere  fact  of 
the  accident,  but  tbe  law  recognizes  certain 
legal  presumptions  from  particular  facts  in 
certain  classes  of  cases,  which  are  entitled  to 
consideration  in  this  case.  The  sheave  wheels 
which  carried  the  cable  around  the  curve 
where  tbe  accident  occurred,  and  which  held  it 
out  of  the  natural  straight  line,  were  fastened 
to  the  ties  by  means  of  iron  spikes  driven 
into  and  perhaps  through  the  ties.  The  pull- 
ing or  breaking  away  of  such  fastenings,  so 
releaslQg  the  cable  and  causing  it  to  veer 
suddenly  and  of  necessity  with  great  force, 
to  the  natural  straight  line,  by  reason  of  its 
own  weight,  and  the  weight  of  the  load  it 
was  carrying,  was  clearly  the  cause  of  the 
Injury. 

It  appears  that  at  the  time  of  the  discov- 
ery of  the  accident,  the  six  loaded  cars  were 
standing  at  a  point  about  300  yards  below  the 
switch,  having  been  lowered  by  the  cable. 
Lowering  the  cars  to  that  extent,  and  to  the 
extent  of  the  weight  of  the  cable  which  ap- 
pears to  have  been  about  an  inch  in  diameter, 
constituted' a  very  great  strain  on  the  sheaves 


and  their  fastenings.  Due  care  demanded 
that  these  sheaves,  the  ties  to  which  they 
were  attached,  and  the  method  and  manner 
of  their  fastening,  should  be  of  sufficient  size 
and  strength,  with  proper  and  sufficient  at- 
tachments, to  bear  the  strain  reasonably  to 
be  expected  from  their  operation.  The  ties 
were  evidently  very  light;  the  only  definite 
testimony  upon  this  point  being  tliat  they 
were  about  4  Inches  thidi.  On  top  of  the  ties 
were  3-inch  planks;  to  these  were  at- 
tached the  sheaves  by  means  of  spikes  driven 
into  and  perhaps  through  the  planks  and  ties. 
There  is  testimony  that  at  least  some  of  such 
^ikes  were  8  Inches  in  length.  But  it  ap- 
pears that  if  the  spikes  werie  driven  through 
the  ties,  they  were  not  turned  down  nor 
clinched,  nor  in  any  other  way  secured  by  any 
plates,  bolts,  or  other  fastenings.  It  is  plain, 
therefore,  that  if  the  ties,  the  manner  of 
fastening  the  sheaves  to  them,  or  the  sheaves, 
were  not  reasonably  and  prudently  sufficient 
to  carry  the  great  weight  for  which  they  were 
intended,  the  defendant  Is  guilty  of  negli- 
gence. 

It  is  contended  by  counsel  for  defendant 
that  it  is  established  by  the  proof  that  the 
manner  of  fastening  the  sheaves  to  the  ties 
was  the  usual  and  customary  method  In  such 
a  case.  This  was  attempted  by  two  witnesses, 
neither  of  whom  were  shown  to  possess  any 
special  or  expert  knowledge  upon  that  sub- 
ject, and  therefore  were  in  no  better  position 
to  judge  of  such  matters  than  were  the  jurors. 
The  witness  Rice  was  a  carpenter,  and  ap- 
pears to  have  worked  as  such  at  two  other 
coal  mines. 

[2]  Over  the  objectlcn  of  the  plaintiff  the 
witness  was  permitted  to  testify,  after  saying 
that  the  ties  were  about  4  inches  thick,  that 
a  8-lnch  plank  was  placed  on  the  tie  and  an 
S-inch  pointed  spike  driven  through  the  plank 
and  tbe  tie,  in  fastening  the  sheave,  as  fol- 
lows: 

"<^.  Is  that  the  customary  manner  in  which 
vertical  sheaves  and  45'8  (set  at  an  angle  of 
45  degrees)  are  fastened  in  the  mines  that  you 
have  worked  in?     A.  Yes,  sir." 

This  is  not  such  evidence  as  was  proper  to 
go  to  the  Jury,  for  the  specific  instances  cited 
may  have  been  attended  by  negligence,  and  it 
in  no  sense  tends  to  prove  a  custom  nor  even 
a  'proper  method.  20  Am.  &  Eng.  Enc.  of 
Law  85.  The  witness  testified  that  he  work- 
ed as  a  carpenter  at  a  mine  at  Rock  Springs, 
Wyo.,  and  upon  the  question  of  custom  testi- 
fied as  follows: 

"Q.  Don't  you  know  that  it  was  the  custom 
at  tie  time  you  left  Wyoming,  at  the  time  you 
were  at  Superior,  that  on  curves,  to  clamp  the 
sheave  wheels  that  fastened  upon  the  ties?  A. 
I  don't  know.  Q.  You  don't  know  what  the 
custom  was  there,  do  you?    A.  No,  sir." 

So  that  the  testimony  of  this  witness  tend- 
ed neither  to  establish  a  custom  nor  a  prop- 
er or  sufficient  structure.  The  other  witness 
did  not  even  cite  instances.  So  far  as  the 
record  discloses,  tbe  jurors  must  be  presumed 
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to  be  as  well  qnallfied  as  those  witnesses,  to 
judge  from  the  facts  and  circumstances 
stated,  as  to  whether  or  not  the  construction 
was  Insufficient  for  the  purpose.  Clearly  It 
cannot  be  said  as  a  matter  of  law  that  the 
ties  were  of  sufficient  size  and  strength,  or 
that  the  sheaves  were  properly  or  sufficiently 
attached  thereto,  to  withstand  the  great 
strain  reasonably  expected  to  be  placed  on 
such  construction.  This  was  In  this  case  a 
question  for  the  Jury,  to  be  determined  In 
the  light  of  their  Judgment  and  experience, 
and  from  all  attendant  facts  and  drcum- 
Btances. 

[3]  It  appears  from  the  record  that  the  boy 
Tony  had  no  control  over,  and  nothing  what- 
soever to  do  with,  the  use,  construction,  or 
repair  of  the  ties,  plates,  sheaves,  or  fasten- 
ings, the  giving  way  of  which  admittedly 
caused  the  Injury.  These  were  under  the  ex- 
clusive control  of  the  defendant.  In  such 
case  the  doctrine  of  res  ipsa  loquitur  applies, 
and  there  was  a  legal  presumption  of  negli- 
gence, which  It  was  the  duty  of  the  defend- 
ant to  meet.  Mr.  Lawson  in  his  work  on 
Presumptive  Negligence  states  the  rule  to  be; 

"But  when  the  tiling  is  under  the  manage- 
ment 9f  the  defendant,  and  the  accident  is  aueti 
88  ordinarily  does  not  happen  if  those  who  have 
its  management  use  proper  care,  a  presumption 
of  negligence  arises  from  the  happening  of  the 
accident." 

The  author  cites  many  illustrative  cases 
In  support  of  this  rule.  The  reason  for  the 
rule  is  that  all  Information  as  to  the  con- 
struction and  working  of  its  machinery  and 
of  the  particular  equipment  In  fault  is  in 
possession  of  the  company,  as  are  all  means 
of  rebutting  the  charge  of  such  negligence  en- 
tirely In  its  power.  An  outsider  can  hardly 
be  expected  to  prove  that  In  the  construction 
of  the  machinery,  or  in  the  use  of  It  at  the 
time  the  Injury  occurred,  the  company  was 
guilty  of  negligence.  He  can  only  prove  that 
the  injury  occurred  through  the  oi)eratlon  of 
the  company's  machinery,  and  having  done 
this,  it  Is  but  proper  to  call  on  the  defendant 
to  show  that  he  was  not  negligent,  that  he  em- 
ployed careful  and  competent  servants,  and 
that  he  had  used  improved  appliances,  or 
there  was  not  negligence  in  operation.  A 
more  elaborate  and  particular  statement  of 
the  rule,  well  sustained  by  authority,  is  found 
in  29  Cyc.  590,  as  follows: 

"While,  as  already  shown,  negligence  is  never 
presumed  and  cannot  be  inferred  from  the  in- 
jury alone,  it  may  be  inferred  from  the  evi- 
dence of  the  injury,  in  connection  with  the 
facts  and  circumstoncee  under  whidi  it  occur- 
red. In  many  cases  it  is  laid  down  that  negli- 
gence may  l>e  presuibed  where  the  injury  so 
caused  by  an  act  which  in  the  ordinary  course 
of  things  would  not  have  resulted  in  injury  if 
due  care  had  been  used  in  its  performance. 
Perhaps  a  more  accurate  statement  is  that 
where  defendant  owes  to  plaintiff  a  duty  to  use 
care,  and  the  thing  causing  the  accident  is 
shown  to  be  under  the  management  of  defend- 
ant or  his  servants,  and  the  accident  is  such 
that  in  the  ordinary  course  of  things  does  not 
occur  if  those  who  have  the  management  or 
control  use  proper  caie,  the  happemng  of  the 


ac<ndent  in  the  absence  6f  evidence  to  the  con- 
trary is  evidence  that  it  arose  from  the  lack  of 
requisite  care.  £>ven  under  theso  circumstances 
the  happening  of  the  accident  is  merely  prima 
facie  evidence  and  not  conclusive  proof  of  neg- 
ligence. The  maxim  res  ipsa  loquitur  was 
originally  limited  to  causes  of  absolute  duty,  or 
an  obligation  practically  amounting  to  that  of 
insurer  under  a  contractual  relation,  but  has 
been  extended  to  actions  sonnding  in  tort  where 
no  contractual  relation  existed.  So  that  when 
the  physical  facta  of  an  accident  themselves 
create  a  reasonable  probability  that  it  resulted 
from  negligence  the  physical  facts  are  them- 
selves evidential  and  furnish  what  the  law 
terms  'evidence  of  negligence'  in  conformity 
with  the  maxim  res  ipsa  loquitur;  and  where 
the  injury  arises  from  some  condition  or  event 
that  is  in  its  nature  so  obviously  destructive  of 
the  safety  of  persons  or  property  and  is  bo 
tortious  in  this  quality  as  in  the  first  instance 
at  least  to  permit  no  inference  save  that  of 
negligence  on  the  part  of  the  person  in  control 
of  the  dangerous  agency  the  happening  of  the 
accident  raises  a  presumption  of  negligence. 
To  render  the  maxim  applicable  the  thing  caus- 
ing the  injury  must  be  shewn  to  have  been  in 
the  exclusive  control  of  defendant;  and  the  rule 
has  no  application  where  the  injured  person 
and  the  alleged  negligent  person  were  both  ia 
the  exercise  of  an  equal  right  and  where  each 
is  chargeable  with  the  same  degree  of  care. 
Nor  does  it  apply  where  the  cause  of  the  acci- 
dent is  known,  or  where  the  Injury  was  the 
result  of  two  or  more  concurring  causes." 

[4]  The  record  discloses  In  the  case  at  bar 
that  the  oonstructlon,  control,  and  operatioa 
of  the  machinery  which  occasioned  the  in- 
Jury  were  exclusively  with  the  defendant, 
its  agents  and  employes,  and  that  the  de- 
ceased had  no  connection  therewith,  and 
manifestly  could  have  no  knowledge  thereof. 
The  cause  of  the  accident  is  unknown,  and 
the  deceased  was  at  the  designated  place  of 
his  employment,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  must  be  presumed  to 
have  been  engaged  In  the  p«4ormance  of 
his  d<nty.  In  Kahn  v.  Cap  Co.,  1S9  Cal.  S40, 
73  Pac.  184,  where  the  damage  was  by  flood- 
ing goods,  alleged  to  have  been  caused  by  wa- 
ter escaping  from  an  engine  and  boiler  oi> 
an  upper  floor,  and  where  the  defendant  was 
charged  with  negligence  in  the  selection, 
management,  and  control  of  the  engine,  boil- 
er, and  pipes  connected  therewith,  the  trial 
court  Instructed  generally  that  the  burden  of 
proof  was  on  the  plaintiff  to  establish  negli- 
gence, and  likewise  Instructed  the  jury  that 
the  mere  fact  of  the  overflow  of  water  front 
the  boiler,  under  the  circumstances,  was 
prima  fade  evidence  of  negligence.  Com- 
menting on  this  instruction  the  court  said: 

"It  Is  contended  that  these  instructions,  and 
others  of  similar  import,  are  in  direct  conflict 
with  the  instruction  mentioned  in  the  previous 
paragraph,  to  the  effect  that  the  happening  of 
the  accident  was  prima  facie  evidence  of  neg- 
ligence. This  contention,  however,  is  found^ 
upon  a  failure  to  perceive  the  effect  of  the  pre- 
sumption as  evidence.  The  negligence  could 
have  been  established  by  direct  proof  of  some 
act  which,  in  its  nature,  was  negligent,  or  it 
could  have  been  established,  as  it  was  estab- 
lished, prima  facie,  by  the  mere  proof  of  the 
happening  of  the  accident  and  the  circumstanc- 
es surrounding  it,  from  which  the  presumption 
Of  negligence  arose^     This  presumption  is  it- 
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self  evidence  in  the  esse,  and  it  does  not  change 
the  rule  as  to  the  burden  of  proof.  It  is  mere- 
ly the  evidence  by  which  the  plaintiffs  under- 
took to  establish  the  fact  which  they  were  honnd 
to  prove.  It  still  remained  the  law  that,  upon 
the  whole  evidence,  the  plaintiffs  must  havo 
the  preponderance  in  order  to  succeed." 

la  LArkln  t.  Held  Ice  Cream  Co.,  161  App. 
Wv.  77,  146  N.  Y.  Supp.  230,  It  was  held: 

"Defendant  was  charged  with  liability  for 
damage  from  its  horBe  running  away  because  of 
the  bit  falling  out  of  its  mouth  so  that  the  driv- 
er could  not  restrain  it  The  bridle,  which 
was  intended  to  permit  feeding  in  harness,  did 
not  have  the  bit  rings  held  up  on  both  sides 
to  the  jaw  straps  by  buckles,  but  on  the  one 
side  the  strap  was  attached  to  the  ring  by 
a  snap  hook  so  that  the  bit  conld  be  disconnect- 
ed when '  feeding,  and  the  snap  hook  gave  way 
and  released  the  bit,  but  it  was  not  shown 
whether  it  became  disconnected  because  of  the 
worn  condition  of  the  snap  hook  or  because  the 
driving  rein  was  attached  to  the  ring  in  front 
of  the  snap  hook  and  worked  it  loose  in  cross- 
ing over  it  Beld,  that  the  release  of  the  bit 
was  an  occurrence  which  ordinarily  would  not 
happen  without  negligence,  eo  that  proof  of 
the  occurrence  prima:  facie  showed  negligence, 
men  if  plaintiff  could  not  show  which  of  the 
causes  released  the  bit." 

The  mle  of  res  Ipsa  loqnitnr  la  not  limited 
to  oommon  carriers,  but  exists  wherever  tHe 
circamstancea  Impose  upon  one  party  alone 
the  obligation  of  dne  care.  Sauer  v.  Eagle 
Brewing  Co.,  8  CM.  App.  127,  84  Pac.  426; 
Cooley  on  Torts,  f  796.  The  prevailing  Jndi- 
<Aa.\  opinion  is  that  the  maxim  of  res  Ipsa 
loquitur  applies  to  the  same  extent  In  case 
of  Injuries  to  servants  as  in  other  cases  of 
personal  injuries.  8  Ene  Evidence,  890,  cit- 
ing La  Femler  v.  Wrecking  Co.,  129  Mich. 
596,  89  N.  W.  353;  Stewart  v.  Carpet  Co., 
138  N.  O.  60,  50  S.  E.  562;  Cox  v.  Gas  Co., 
17  R.  I.  199,  21  Aa.  344;  McCray  t.  Galves- 
ton, etc.,  Co.,  89  Tex.  168,  34  S.  W.  95;  Hous- 
ton v.  Brush,  66  Vt  331,  29  AtL  380;  Howe 
V,  N,  P.  R.  R.  Ca,  30  Wash.  569,  70  Pac. 
1100,  60  L.  R.  A.  949;  Mulcalms  v.  JanesviUe, 
67  Wis.  24,  29  M.  W.  665.  See,  also.  Palmer 
Brick  Co.  V.  Chenall,.  119  Ga.  837,  47  S.  E. 
^29,  and  Thompson's  Commentaries  on  the 
Law  of  Negligence,  |i  7646  to  7648,  Inclusive. 

The  rule  as  here  appUed  to  this  case  and  to 
the  dasig  of  cases  dted  Is  both  salutary  and 
Just  Otherwise  common  carriers,  operators 
-of  machinery  appliances,  amd  users  of  build- 
ings, ships,  etc.,  whose  negligent  constme- 
tlon,  use,  and  operation  may  cause  injuries 
to  those  wholly  disconnected  with  the  use  or 
control  thereof,  whether  employfti  or  not, 
may  unjustly  escape  liability.  These  may 
-say  in  such  case: 

"Our  negligence  was  the  cause  of  the  injury 
to  the  body,-  or  death,  aa  in  the  case  at  bar; 
we  alone  are  in  possession  of  knowledge  of  the 
negligence  which  caused  the  injury.  The  bur- 
den IS  on  the  injured  to  establish  such  negli- 
gence. Presumptions  are  all  in  our  favor  re- 
gardless of  the  circumstances  of  the  accident 
You  can  have  no  possible  knowledge,  bat  we 
know  and  may  hold  our  tongue,  and  for  that 
reason  yon  must  be  denied  that  which  ie  just- 
ly due  you  by  reason  of  our  negligent  acts." 


[i]  Such  a  mle  cannot  find  support  In  ci- 
ther reason  or  Justice.  The  facts  and  cir- 
cumstances of  this  case  In  the  light  of  the 
foregoing  authorities  establish  the  legal  pre- 
sumption of  negligence  on  the  part  of  the 
defendant,  and  the  court  erred  for  this  rea- 
son In  refusing  to  submit  the  cause  to  the 
Jury,  under  proper  instructions. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  Instruction  to  proceed  In  ac- 
cordance with  the  views  herein  expressed. 

The  Judgment  la  reversed. 

WHITE,  C.  J.,  and  GAItRIGUBS  and 
BAILEY,  JJ.,  dissent. 


CAMPBELL  V.  CREIGHTON  et  al. 
(No.  8705.) 

(Supremo  Court  of  Colorado.     March  5,  1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Ap^cai.  and  Ebbob  «=>883  —  Theob7  of 
Tbial  Coubt— Issues. 

Where  the  court  ruled  that  the  complaint 
stated  a  cause  of  action  for  fraud,  and  defend- 
ants introduced  evidence  upon  that  issue,  they 
coukl  not  on  appeal  be  heard  to  say  that  no 
such  issue  was  presented. 

2.  Appeal  and  Ebboe  iS=3215tl)— Pbesebva- 
TioN  OF  Exceptions— I  NSTBUcnoNs. 

Objections  to  an  instruction  not  called  to 
the  attention  of  the  trial  court  are  no  hasis  up- 
on which  error  may  bo  predicated. 

3.  Judgment  <S=>731  —  Conolusiveness  — 
Issues  Decided  —  Sale  of  Cobpobatb 
Stock— Evidence. 

Where  in  a  prior  suit  for  accounting  as  to 
54,000  shares  of  the  treasury  stock,  and  to  pre- 
vent transfer  of  the  remaining  66,000  shares, 
the  accounting  was  ordered,  but  the  56,000 
shares  were  not  referred  to  in  the  Judgment,  an 
Instruction  in  a  suit  for  damages  by  fraud  in  the 
sale  of  part  of  the  54,000  shares  that  if  de- 
fendant who  had  been  a  stockholder  and  was  a 
director  knew  when  the  66,000  shares  were 
transferred  to  him,  that  they  had  not  been  paid 
for,  and  also  knew  of  the  alleged  fraudulent 
misrepresentations  in  the  sale  of  54,000  shares 
his  claim  of  ownership  would  be  evidence  of 
fraud,  was  proper,  since  the  judgment  wasi  not 
conclusive  of  the  validity  of  the  issuance  of  the 
shares  which  he  held. 

4.  Evidence  ^s>6e — Otfickbs— Krowixdob 
.OF  Acts— Pbesuuftions. 

Where  a  corporation  director  was  acting  aa 
such  when  a  judgment  was  rendered  in  an  ac- 
tion involving  the  corporation's  stock,  he  must 
be  held  to  have  known  whether  the  complaint 
therein  set  out  the  fraud  of  a  stodcholder,  and 
his  statutory  denial  thereof  raised  no  issue. 

5.  Fbaud  <S=>64(2)  —  Sale  of  Cobfobation  ' 
Stock— EJvidence. 

Evidence  held  to  make  a  jury  question  as  to 
defendant's  good  faith  and  knowledge  of  alleged 
fraud  in  the  transfer  of  corporation  stock. 

6.  Evidence  ®=5»78— Admissions— Pailubk  to 
Testift- Pbesumptions. 

When  a  party  refuses  to  produce  evidence 
in  his  possession  or  under  his  control,  the  pre- 
sumption is  that  the  testimony,  if  given,  or  the 
evidence,  if  produced,  would  be  unfavorable  to 
him. 

7.  Appeal  and  Ebbob  €=9882(15)- Scope  of 
Review— Waiveb  of  Ebbobs. 

Where  defendants,  claiming  that  no  ground 
of  damage  had  been  shown,  objected  to  any  in- 
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Btruction  on  damagres,  tlie;  could  not  on  appeal 
allege  error  in  tbe  failQre  to  give  an  instruc- 
tion as  to  the  measure  of  damages. 
8.  Fbaud  <9=>eG— Gsnerai,  Vbbdict— Special 

FlNDINQB— INOONSISTENCIES. 

In  an  action  for  damages  by  fraud  in  sale 
of  stock,  where  the  jury  found  fraud,  a  further 
finding  that  plaintiff  was  damaged  by  relying 
on  representations  made  by  defendants  locking 
to  a  settlement  of  the  controversy,  bv  which  he 
was  caused  to  refrain  from  pressing  his  claims 
in  a  reorganization  of  the  company,  was  not  in- 
consistent with  the  general  verdict,  since  every 
presumption  and  intendment  is  to  be  indulged  in 
in  favor  of  a  general  verdict,  and  a  special  find- 
ing of  damage  by  certain  other  acts  does  not 
negative  the  fraud  alleged. 

Garrigues,  J.,  dissenting. 

En  Banc.    E)rror  to  Court  ot  Appeals. 

Action  by  Charles  B.  Campbell  against 
Basil  B.  Crd^ton  and  the  Manlton  Springs 
Bathing  Company.  To  review  a  Judgment  of 
the  Court  of  Appeals  (27  Colo.  App.  120,  149 
Pac.  448),  reversing  Judgment  of  the  district 
court  for  plaintiff,  plaintiff  brings  error.  Be- 
versed,  Judgment  of  district  court  affirmed, 
and  case  remanded. 

B.  C.  Stlmson  and  J.  W.  Sleeper,  both  of 
Denver,  and  J.  F.  Sanford,  of  Ooloirado 
Springs,  for  plaintiff  in  error.  Samuel  H. 
Kinsley,  Martin  M.  Burns,  Chlnn  &  Strickler, 
and  J.  A  Bitter,  all  of  C<dorado  Springs,  for 
defendants  In  error. 

TELLER,  J.  This  cause  comes  before  us 
on  error  to  the  Court  of  Appeals  wMch  re- 
versed the  judgment  of  the  district  court; 
one  member  of  the  court  dissenting.  27  Colo. 
App.  120, 14»  Paa  448.  Hie  plaintiff  In  error 
was  plaintiff  below  In  an  action  for  damages 
alleged  to  have  been  received  because  of  the 
purchase  of  stodt  In  the  Manltou  Bathing 
Company  on  fraudulent  mlsrepreseatatloas, 
of  all  of  which  the  defendant  is  charged  with 
having  had  notice  when  he  bought  a  control- 
ling Interest  In  the  company. 

The  complaint  In  this  cause  Is  very  Volu- 
minous, setting  up,  among  other  things  in  ad- 
dition to  the  charge  of  misrepresentation 
and  fraud,  that  a  suit  begun  by  the  plaintiff 
against  defendant  Creighton  was  abandoned 
by  the  plaintiff  upon  an  agreement  upon  the 
part  of  Creighton  that  he  would  organize  a 
new  company,  build  a  bathhouse,  and  cause 
to  be  Issued  to  plaintiff  stock  In  the  new  com- 
pany to  the  amount  of  bis  holding  In  the  old 
company,  ^e  trial  court  held  that  such 
agreement  was  not  proved,  but  that  there 
was  a  cause  oC  action  stated  for  fraud,  and 
that  the  evidence  of  negotiations  concerning 
said  agreement  was  competent  as  throwing 
possible  light  upon  the  knowledge  possessed 
by  the  defendants  of  the  earlier  transactions. 
Tbe  evidence  fairly  establishes  the  following 
facts: 

In  June  of  1906,  Campbell,  the  plaintiff  in 
error,  who  resided  in  Omaha,  Neb.,  bought 
of  Hitchcock,  who  was  then  the  president  of 
the  bathing  company,  stock  in  said  company 
to  the  amount  of  11,200'  shares  of.  the  par 


value  of  $1  each,  for  whldi  lie  paid  111,200. 
The  sale  was  made  cm  a  repreeentatioa  by 
Hitchcock  that  the  shares  were  a  part  of  a 
block  of  54,000  shares,  which  were  to  be  aoid 
for  the  purpose  of  ralring  funds  to  erect  and 
equip  a  bathhouse  on  the  property  of  the 
company  at  Manltou,  Colo.  He  further  rep- 
resented that  the  property  was  dear  of  In- 
cumbrances, and  worth  $50,000;  that  tbe 
remaining  56,000  shares  of  the.  capital  stock 
had  been  Issued  to  him  In  payment  for  real 
estate  conveyed  to  the  company.  Some  tluie 
afterward  Campbell  moved  to  Manlton  and 
was  shown  by  Hitchcock  five  pieces  of  real 
estate,  which  he  stated  belonged  to  the  com- 
pany. Thereafter  CampbeU  bought  10,000 
more  shares  at  par.  In  October  of  said  year 
Campbell  discovered  from  the  county  records 
that  the  real  estate  shown  him  did  not  belong 
to  the  company;  that  it  had  an  option  there- 
on at  the  price  of  $13,000;  and  that  mily  a 
comparatively  small  amount  had  been  paid 
on  the  property  prior  to  his  purdiase  of  tbe 
stock.  Some  of  Campbell's  shares  were  Is- 
sued to  his  wife,  and  In  October,  1906,  she 
began  a  suit  in  the  district  court  of  El  Paso 
county  against  Hitchcock  for  an  accounting 
as  to  the  moneys  received  by  him  from  the 
sale  of  stock,  and  for  an  Injunction  against 
the  transfer  of  the  56,000  shares  which  had 
been  issued  to  him.  At  the  time  this  suit  was 
begim,  Creighton,  one  of  the  defendants  in 
error,  was  the  holder  of  220  shares  of  the 
stock,  which  he  soon  after  surrendered  to 
the  company. 

A  referee  was  appointed,  and,  upon  the 
coming  In  of  his  report,  in  January,  1908,  the 
court  rendered  Judgment  against  Hltchcods 
for  $24,308.59.  In  the  meantime,  that  Is,  In 
August,  1907,  Creighton  became  a  director 
of  the  company,  and  was  such  when  said 
Judgment  was  rendered.  In  September,  1907, 
Creighton,  as  vice  president  and  treasurer 
of  the  company.  In  conjunction  with  the  8e<s 
retary  thereof,  issued  a  statement  offering 
for  sale  4,000. shares  of  treasury  stock,  in 
whl<di  statement  it  was  asserted  that  not  a 
share  had  been  sold  at  less  than  par,  and 
that  at  a  conservative  estimate  the  assets 
of  the  company,  exdualve  of  the  value  of  tbe 
soda  springs,  would  equal  the  amount  of  the 
capital  stock.  In. March,  1908,  the  company 
made  an  assignment  for  the  benefit  of  credi- 
tors, and  the  assets  were  then  reported  to  be 
of  the  value  of  $15,305.10,  and  its  Uabllitles 
$18,583.12.  In  September  following  the  prop- 
erty was  sold  by  the  assignee  and  bid  in  by 
Burns,  one  of  the  attorneys  for  Creighton.  It 
appears,  also,  that  both  Bums  and  Creigh- 
ton took  assignments  of  claims  against  the 
company  and  subsequently  a  part  of  these 
claims,  at  least,  were  allowed  and  paid  by  the 
assignee.  Several  claims  against  the  com- 
pany which  had  been  assigned  to  Creighton 
were  by  him  assigned  to  Burns.  A  short  time 
after  the  sale  the  Manltou  Springs  Bathing 
Company  was  organized,   the  property  pur- 
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chased  by  Bnrns  transferred  to  It,  and  Orelgh. 
ton  became  an  officer  of  the  new  company. 
It  la  alleged  that  be  owns  all  of  tbe  stock. 
Prior  to  the  sale,  Campbell  had  brought  suit 
against  the  company  and  Its  officers  to  pre- 
vent what  he  alleged  to  be  the  carrying  out 
of  a  oonisilracy  to  wreck  tbe  company  and 
place  Its  property  in  tbe  hands  of  Crelghton 
and  others  to  the  damage  of  the  other  stock- 
holders In  the  wiglnal  company,  and  It  was 
this  action  which  Campbell  claims  was  aban- 
doned on  the  agreement  by  Crelghton  to 
build  a  bathhoQse,  as  above  mentioned. 

The  original  company  was  organized  In 
March,  1005,  and  Crelghton's  connection  with 
It.  so  far  as  this  record  shows,  began  soon 
afterward  by  tbe  Issue  to  him  of  GOO  shares 
transferred  by  Hltchcodc  from  an  Issue  of 
53,700  shares  to  him  on  March  22, 1905.  The 
500  shares  were  subsequently  reassigned  to 
Hltcbcock,  and  by  blm  transferred  to  the 
treasury  of  the  company.  February  7,  1908, 
two  oertiflcates  of  stock,  each  for  28,000 
shares,  were  Issued  to  CreU^ton  by  assign- 
ment from  tbe  brother  of  Hitchcock. 

[1]  The  Court  of  Appeals  held  that  the 
trial  court  erred  In  not  directing  a  nonsuit 
on  the  ground  that  the  breach  of  the  contract 
alleged  was  the  real  cause  of  action,  and 
that.  It  not  being  proved,  the  plalntlft  had 
failed  in  his  case.  The  record,  however,  dis- 
closes no  objection  made  by  the  defendants 
to  the  ruling  of  tbe  court  that  tbe  complaint 
stated  a  cause  of  action  for  fraud,  as  it  clear- 
ly did.  After  that  ruling^  the  defendants 
proceeded  to  Introduce  evidence  upon  the  is- 
sue of  fraud  and  other  matters.  They  can- 
not now  be  heard  to  say  that  no  such  Issue 
was  presented.  D.  T.  &  F.  F.  R.  R.  Co.  v. 
Smock,  23  Colo.  456,  48  Pac.  081.  Tbe  Court 
of  Appeals  was  in  error  in  stating  that  the 
trial  proceeded  over  the  protest  of  both  of 
the  parties.  Neither  party  protested  or  ot^ 
jected.  "We  cannot,  therefore,  agree  with  the 
Court  of  Appeals  that  there  was  error  in  the 
respect  named. 

[2]  It  was  further  held  that  the  court  erred 
In  the  concluding  portion  of  the  first  instruc- 
tion which  purported  to  be  a  statement  at 
length  of  the  issues  tendered  by  the  ctHn- 
plalnt;  tbe  error  consisting,  as  stated,  in  the 
fact  that  there  are  no  allegations  in  the  com- 
plaint which  justify  the  language  used  in  the 
Instruction.  Inasmuch,  however,  as  the  ob- 
jections to  instruction  No.  1  do  not  Include 
tbe  objection  discussed  by  tbe  Court  of  Ap- 
peals, and  hence  the  trial  court's  attention 
was  not  called  to  tbe  misstatement.  If  It  were 
such,  error  cannot  be  predicated  upon  It. 

In  the  discussion  of  tbe  instructions  tbe 
opinion  seems  to  overlook  or  misconceive  tbe 
theory  upon  which  the  cause  was  tried.  It 
la  not  material  that. this  theory  was  formu- 
lated by  tbe  trial  court,  since  both  parties 
accepted  It  and  the  trial  proceeded  in  accord* 
ance  with  It,  The  theory  on  which  the  case 
was  tried  appears  to  be  that  Hitchcock,  a 
former  president  of  the  company,  had  Induced 
tbe  plaintiff  by  misr^reseatatiens  to  pur- 
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cihase  a  large  amount  of  tbe  stock  of  the  batik 
comi)any ;  that  the  stock  so  purchased  had  been 
rendered  of  little  value  by  the  Issue  of  60,- 
000  shares  of  tbe  treasury  stock  to  said 
Hitchcock,  without  any  payment  to  the  com- 
pany therefor ;  and  that  this  stock  had  been 
acquired  by  defendant  Crelghton  vrtth  full 
knowledge  that  It  bad  been  so  Issued,  and 
with  the  knowledge,  also,  of  the  misrepre- 
sentations made  by  Hitchcock  to  plaintiff. 
Also,  that  Crelghton  had  caused  the  company 
to  make  an  assignment,  and  that  on  a  sale- 
of  the  property  by  tbe  assignee  It  was  pur- 
chased In  Crelghton's  interest  and  transferred 
to  a  new  company  of  which  he  was  tbe  own- 
er. These  matters  were  all  alleged  in  the 
complaint,  which  also  charged  that  Crelghton 
secured  tbe  assets  by  turning  in  to  the  as- 
signee claims  against  the  estate,  some  of 
whldi  were  fraudulent,  and  all  of  which  be 
purchased  for  much  less  than  their  fao» 
value. 

Tbe  Court  of  Appeals  found  error  also  in 
the  seventh  instruction.  As  to  this,  it  may 
be  said  again  that  the  plaintiff  in  error  could 
take  no  advantage  of  the  error,  if  one  was 
committed,  because  the  record  shows  no  ob- 
jection to  the  instruction.  If  it  U  wrong,  as- 
tbe  Court  of  Appeals  found,  it  must  be  pre- 
sumed that  tbe  trial  court  would  have  cor- 
rected It  if  timely  objection  had  I>een  made. 
The  court  held  also  that  there  was  error  In 
instruction  9,  in  that  tbe  jury  were-  told: 

"That  if  tbey  believed  defendant  Creiebton 
claimed  to  be  tbe  owner  of  said  66,000  snares 
of  stock  of  Uie  Maniton  Bathing  Company,  is- 
sued to  Hitchcock  under  certificates  1  and  2, 
and  that  at  tbe  time  of  the  transfer  to  Crelgh- 
ton of  said  shares  be  knew  t^at  tbe  stock  had 
not  been  paid  for  by  said  Hitchcock,  and  also 
knew,  when  he  purchased  tbe  same,  of  the  al- 
leged fraudulent  misrepresentBtions  made  to  and 
perpetrated  u"nn  the  plaintiff  by  said  Hitch- 
cock and  the  Manitoa  Bathing  Company,  such 
claim  of  ownership  by  Creighton  would  be  evi- 
dence of  fraud." 

The  objection  made  is  that  there  was  no 
testimony  showing  that  the  stock  had  not 
been  paid  for,  or  that  If  it  had  not,  Creighton 
knew  of  the  fact  This  ground  of  objection 
is  sustained  by  the  Court  of  Appeals,  it  find- 
ing that  the  evidence  shows  that  another 
than  Hitchcock  held  the  stock,  by  assignment, 
when  Crelghton  was  elected  director  by  the- 
use  of  such  stock;  and,  further,  that  in  an- 
other suit  between  tbe  same  parties,  or  their 
privies,  and  in  which  one  of  the  issues  was 
that  said  50,000  shares  was  invalid,  because- 
not  paid  for,  a  Judgment  was  rendered 
against  Hitchcock  on  an  accounting  for  the 
stock,  which  Judgment  did  not  purport  to  in- 
validate tbe  original  Issue,  nor  tbe  subse- 
quent assignment  of  said  stock.  The  court 
concluded  that  it  must  be  presumed  that  thfr 
money  judgment  settled  all  issues  and  left 
the  stock  outstanding  valid,  at  least  to  the^ 
extent  that  such  assignees  had  the  right  to 
vote  the  stock.  It  was  therefore  held  error- 
to  submit  the  qoestlon  to  the  jury. 
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[3]  The  record  shows  that  In  the  suit  to 
which  reference  Is  made,  a  temjwrary  Injunc- 
tion was  issued  against  the  transfer  of  these 
shares.  The  answer  of  Hitchcock  alleged  a 
transfer  of  the  shares  to  his  brother  before 
he  knew  of  the  injunction.  The  court  ap- 
pointed a  referee  and  ordered  an  accountiug 
as  to  the  54,000  shares  of  treasury  stock 
which,  with  the  56,000  in  question,  made  up 
the  whole  capital  stock  of  the  company.  In 
the  order  of  reference,  all  other  Issues  were 
continued  untU  the  report  of  the  referee 
could  be  made.  Upon  such  report,  the  court 
rendered  judgment  against  Hitchcock  for 
*24,308.59,  without  any  adjudication  concern- 
ing the  56,000  shares;  neither  the  assignee 
of  the  shares  nor  Creighton  being  defendants. 
Inasmuch  as  that  suit  was  to  compel  Hitch- 
cock to  account  for  the  54,000  shares  whic)i 
he  had  assumed  to  sell  for  the  company,  it 
is  difficult  to  understand  why  it  should,  be 
presumed  that  the  validity  of  the  56,000 
shares  was  determined.  The  Injunction  as  to 
their  transfer  had  no  necessary  connection 
with  the  accounting  or  the  money  Judgment 
There  was  evidence  in  the  case  from  wbldi 
the  Jury  might  conclude  that  Creighton  knew 
of  the  fraud  and  the  nonpayment  for  the 
shares,  and  the  instruction  was  proper,  and 
even  necessary.  This  will  appear  from  a  re- 
view of  the  evidence  on  this  point 

In  October,  1906,  plaintiff's  wife,  as  a 
stockholder,  brought  suit  against  Hitchcock 
for  an  accounting,  and  the  complaint  in  this 
case  alleges  that  in  her  complaint  in  that  case 
the  fraudulent  acts  of  Hitchcock  in  the  sale 
of  stock  to  plaintiff  were  fully  set  forth. 

[4]  In  AugUEit,  1907,  Creighton  became  a 
director  of  the  company,  and  was  such  direc- 
tor when  Judgment  was  rendered  In  Mrs. 
Campbell's  suit  in  January,  1908.  He  ought, 
therefore,  to  be  held  to  have  known,  or  to 
have  been  able  to  ascertain,  whether  or  not 
the  complaint  did,  as  Is  alleged,  set  out  the 
fraud  of  Hitchcock.  The  statutory  denial  of 
a  matter  which  he  is  presumed  to  know,  or 
could  have  known,  raised  no  issue  on  that 
point  Counsel  urge  that,  at  the  most  it  can 
only  be  said  that  Creighton  knew  that  plain- 
tiff charged  fraud,  not  that  it  had  been  com- 
mitted. But  the  knowledge  that  it  was 
charged  may,  with  other  circumstances  In 
evidence,  be  sufficient  to  Justify  the  Inference 
that  be  acted  in  fraud  of  the  plaintiff's  rights 
in  the  subsequent  actions.  In  September, 
1907,  Creighton,  as  vice  president  and  treas- 
urer of  the  company.  Issued  the  statement 
above  mentioned.  In  which  it  was  asserted 
that  not  a  share  had  been  sold  at  less  than 
par,  and  that  the  assets  of  the  company  would 
equal  the  amount  of  the  capital  stock.  We 
cannot  suppose  that  he  made  that  statement 
without  investigating  the  company's  affairs, 
and  if  he  did  that  he  must  have  known  about 
the  suit  and  of  the  charges  of  fraud.  This, 
it  will  be  observed,  was  while  the  suit  against 
Hitchcock  was  pending,  la  which  he  was 


found  not  to  have  accounted  for  $24,308.50 
of  the  proceeds  of  the  sale  of  the  54,000 
shares  of  treasury  stocK ;  and  but  six  months 
before  the  assignment,  when  the  assets  of 
the  company  were  reported  to  be  of  the  value 
of  $15,305.10,  and  its  liabiUties  $18,693.12. 

There  Is  no  record  of  any  payment  on  the 
56,000  shares ;  and  as  the  assets  were  of  far 
less  value  than  the  payments  shown  to  have 
been  made  on  the  64,000  shares,  there  is  noth- 
ing in  the  record  which  indicates  that  pay- 
ment had  been  made  therefor.  If  they  were 
not  paid  for,  It  might  be  fairly  asked  how 
couJd  the  vice  president  of  the  company,  who 
had  Issued  the  statement  above  mentioned, 
be  ignorant  of  the  fact  If  they  were  paid 
for  whence  came  the  4,000  shares  of  treasury 
stock  which  he  offered  for  sale? 

[5]  The  circumstances  were  such  as  the 
jury  was  entitled  to  consider  as  bearing  on 
the  defendant's  knowledge  and  good  faith. 
It  is  not  of  course,  denied  that,  it  the  de- 
fendant availed  himself  of  the  benefit  of  the 
fraud  on  plaintiff,  with  knowledge  of  it,  he 
is  held  to  adopt  the  fraud.  The  instruction 
was  therefore  not  prejudicial  to  defendant, 
since  It  left  the  question  of  fraud  and  defend- 
ant's knowledge  of  It  to  the  Jury. 

[8]  It  is  to  be  noted,  also,  that  neither  de- 
fendant Creighton  nor  any  other  director  of 
the  newly  organized  company  testified  in  be- 
half of  the  defense.  If  Creighton  had  no 
knowledge  of  the  fraud,  it  would  have  been  an 
easy  matter  for  him  so  to  testify. 

"When  a  party  refuses  to  *  •  •  produce 
evidence  in  his  possession  or  subject  to  bis  con- 
trol, the  presiHnption  is  that  tiio  testimony,  if 
S'ven,  or  tbe  evidence,  if  produced,  would  be  uo- 
voraUe  to  him."  Stock  E>zcbange  v.  Board  of 
Trade,  196  lU.  407,  63  N.  B.  744. 

"There  are  circumstances  under  which  a  fail- 
ure to  deny  is  equivalent  to  a  positive  admis- 
sion." U.  P.  By.  Co.  V.  Hepner,  3  Colo.  App. 
318,  33  Pac  73. 

[7]  It  is  further  held  that  the  court  com- 
mitted fatal  error  "in  that  it  did  not  give  the 
proper  measure  or  any  measure  of  damages." 
The  record  shows  no  request  for  instruction 
upon  that  point,  bat  does  show  that  the  de- 
fendants objected  to  any  instruction  on  dam- 
ages, because,  it  was  insisted,  no  ground  of 
damages  had  been  established.  Under  that 
state  of  the  record,  we  do  not  see  how  the 
parties  taking  that  position  can  now  allege 
error  on  the  failure  to  give  an  instruction  as 
to  the  measure  of  damages.  Mining  &  Mill- 
ing Co.  V.  Prentice,  26  Colo.  4,  62  Pac  210. 
The  Court  of  Appeals  further  finds  ttiat  the 
answer  to  a  special  interrogatory  shows  that 
the  Jury  considered  the  negotiations  for  a 
settlement  for  pnrpoees  other  than  that  for 
which  evldenoe  relating  thereto  was  admit- 
ted, and  that  the  verdict  was  based  on  Budi 
negotiations  and  not  on  the  alleged  fraud. 
The  interrogatory  required  the  Jury  to  say 
how  the  plaintiff  was  damaged  by  the  "acts 
and  doings"  of  the  defendants  or  either  of 
them.    The  answer  was: 

"Plaintiff  Campbell  was  damaged  to  relying 
on  repreeeatationa  made  to  him  by  Creighton 
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and  J.  K.  Vanatta  looUhg  to  an  equitable  aet- 
tlement  of  the  Maoitou  Bathing  Company  and 
refrained  from  presenting  or  pressing  his  claims 
against  said  company  in  court." 

[8]  This  clearly  presupposes  that  plaintiff 
bad  a  valid  claim  for  damages  for  the  frand, 
else  be  could  lose  nothing  by  falling  to  press 
it.  It  Is  not  irreconcilable  with  the  verdict, 
and  does  not  contradict  it    The  rule  la: 

That  "every  presumption  and  intendment  is  to 
be  indulged  in  favor  of  a  general  verdict,  and 
*  *  *  recourse  may  l>e  had  to  the  issues  as 
made  by  the  pleadings,  and  if,  by  any  possible 
competent  evidence  that  might  be  produced 
thereunder,  the  apparent  inconsistency  can  be 
overcome,  it  may  bo  disregarded,  and  the  general 
verdict  permitted  to  stand."  Drake  v.  Justice 
G.  M.  Co.,  32  Colo.  259,  75  Pac.  012. 

In  D.  ft  R.  O.  it.  R.  Co.  V.  Bedell.  .11  Colo. 
App.  13d,  64  Pac.  280,  tbe  court  said: 

"A  special  finding  will  prevail  against  the 
general  verdict  only  when  it  clearly  appears 
upon  the  face  of  the  record  that  there  is  ir- 
reconcilable antagonism  between  them;  and  if 
they  can  be  harmonized  upon  any  hypothesis,  the 
Judgment  will  follow  the  general  verdict." 

This  role  is  sui^wrted  by  a  mass  of  au- 
thority both  state  and  federaL  38  C^c.  1927. 
This  answer  does  not  exdude  the  conclusion 
that  the  Jury  fonad  that  the  plalntifl  was 
damaged  by  other  acts  of  the  defendants  than 
those  mentioned.  It  does  not,  therefore, 
overthrow  the  VMrdlct 

We  have  now  considered  the  principal 
errors  assigned,  and  on  which  the  Court  of 
Appeals'  Judgment  was  based,  some  of  which 
are,  for  reasons  above  stated,  not  properly 
before  ns,  and  we  are  unable  to  agree  with 
the  conclusion  aimonnced  by  that  court.  The 
case  was  fairly  tried,  the  issues  submitted  to 
the  jury  imder  proper  instructions,  and  we 
cannot  say  that  there  is  not  suucient  evi- 
dence to  sustain  the  verdict 

The  Judgment  of  the  Court  of  Appeals  is 
reversed,  and  tbe  Judgment  of  the  district 
court  affirmed.  The  cause  Is  remanded  to  the 
district  court  for  further  proceedings  In  har- 
mony herewith. 

GARRIGITBS,  J,  (dissenting).  The  Court 
of  Appeals'  decision  holds  that  the  action  is 
based  upon  contract  as  alleged  In  paragraph 
6  of  the  complaint;  that  the  remainder  of 
the  complaint  simply  pleads  maiiers  of  In- 
ducement that  led  to  the  making  of  the  con- 
tract; that  after  plaintiff  had  Introuuced 
his  evidence  to  support  the  cause  of  action 
based  upon  contract  and  matters  of  induce- 
ment leading  to  the  making  of  the  agree- 
ment, and  rested,  defendant  moved  for  a  non- 
suit, whereupon  the  trial  court  held  that 
plaintiff  had  failed  to  prove  the  contract 
pleaded,  but  denied  the  motion  for  a  nonsuit 
and  over  the  protest  of  both  parties  convert- 
ed tbe  case  Into  a  cause  of  action  founded 
upon  fraud  and  deceit  based  upon  the  matters 
pleaded  by  way  of  inducement  and  required 
the  parties  to  proceed  to  trial,  without  their 
consent,  upon  a  cause  of  action  based  upon 
fraud  and  deceit;  that  the  court,  after  hold- 


ing that  the  contract  had  not  been  proven,  to 
be  consistent  should  have  sustained  the  mo- 
tion for  a  nonsuit  but  that  the  trial  court 
was  in  error  in  holding  that  there  was  no 
evidence  to  support  the  cause  of  action 
based  upon  contract,  and  should  have  sub- 
mitted that  Issue  to  the  Jury ;  that  the  dis- 
trict court  In  converting  a  cause  of  action 
based  upon  contract  Into  an  action  based 
upon  fraud  and  dec^t  without  the  consent  of 
all  the  parties  committed  error,  and  remand- 
ed the  case,  with  directions  to  try  the  cause 
of  action  pleaded  In  paragraph  6  of  tbe  com- 
plaint 

I  think  the. holding  and  Judgment  of  the 
Court  of  Appeals  are  correct  and  should  be 
affirmed. 


VALLBRY  V.  BARRETT.    (No.  8667.) 

(Supreme  Court  of  Colorado.     April  2,  1917. 
Rdiearing  Denied  Oct  8,  1917.) 

1.  Masteb  and  Sbbvant  iS=>276(7)— Injdbixs 
^o  Servant  —  Railroads  —  Obstbdctions 
Near  Track— Knowledge  by  Deceased. 

Evidence  held  to  warrant  verdict  that  de- 
ceased was  killed  by  striking  his  head  against 
the  side  of  a  bridge  built  too  near  the  track 
while  obeying  a  rule  to  keep  a  lookout  which  be 
could  not  do  through  his  window,  owing  to  the 
presence  of  a  pilot  conductor  in  his  seat  and 
that  deceased  did  not  know  of  the  dangerous 
condition. 

2.  Appeal  and  EiBBOs  4=»1001(1)— Scopb  or 
Review— Findings  of  Pact. 

The  mere  fact  that  others  might  not  consider 
the  conclusion  of  tbe  jury  justified  is  not  mate- 
rial if  such  conclusion  is  reasonable  and  fair. 

3.  Appeal  and  Ebbob  «=  1002— Scope  of  Re- 
view—Conflicting  Evidence. 

If  there  is  conflicting  evidence  as  to  contrib- 
ntory  negligence  and  assumption  of  risk,  the  ju- 
ry's verdict  cannot  be  disturbed  for  insufficiency 
of  tbe  evidence. 

4.  Trial  «=s260(8)— Instettctions— Reqtjestb 
— Matters  Already  Covered. 

In  action  for  death  of  a  servant,  where  the 
court  instructed  that  plaintiff  could  not  recover 
on  a  possibility,  and  that  unless  the  conclusion 
that  the  death  was  occasioned  as  alleged  was 
the  only  conclusion  reasonably  to  be  drawn  from 
tbe  facts,  the  jury  should  find  for  the  master, 
it  was  not  error  to  refuse  instructions  that 
plaintiff's  theory  of  the  case  must  be  established 
by  facts  and  circumstances  sufficient  to  ezclnde 
any  reasonable  probability  that  the  accident  hap- 
pened in  any  other  way. 

5.  Trial  «=>260(8)— Instructions— Requests 
—Matters  Albeadt  Covered. 

Where  the  court  instructed  that  the  servant 
must  be  held  to  have  assumed  all  risks  that  were 
open  and  obvious,  or  of  which  he  could  have 
known  by  exercism^  ordinary  care,  it  was  not 
error  to  refuse  an  instruction  that  it  was  his 
duty  to  inform  himself  of  the  ordinary  and  ol>vi- 
ons  hazards  of  his  employment. 

6.  Appeal  ^nd  Ebbob  «s»1066  —  Habmlbss 
Erbob— Instbuctions. 

Where  recovery  was  expressly  limited  to  the 
negligence  alleged  and  covered  by  one  section 
of  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149.  35  Stat  65  [U.  S.  Comp. 
St  1916,  §S  8657-8665]),  mere  inclusion  in  the 
instructions  of  another  section  of  the  act  was  not 
error,  since  the  jury  could  not  have  been  misled 
thereby. 
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7.  Mabieb  AMD  Sebvant  «=»286(40)  —  Ihju- 

BiEa  TO  Sebvant  —  QtrEsiioHs  fob  Jubt  — 

Warning  of  Danoes. 
Evidence  held  not  to  show  conclusively^  that 
deceased  servant  was  warned  of  the  proximity 
of  a  bridge  to  the  track. 
&  Masteb  and  Servant  «=s>289(35)  —  Injtj- 

BiES  TO  Sebvant  —  Ruizes  —  Question  fob 

Jubt. 
Opinions  of  other  servants  as  to  their  under- 
standing of  the  rules  of  work  are  not  binding, 
so  as  to  make  submission  of  the  question  errone- 
ous. 

9.  Masteb  and  Servant  iS=»270(9)— Injubibs 
to  Sebvant  —  EIvidence  —  Adhissibilitt  — 
Otheb  Negligence. 

In  an  action  for  death  of  a  servant,  it  was 
not  error  to  permit  another  servant  to  testify 
that  his  hat  was  knocked  off  by  Ue  bridge  built 
too  near  the  track,  which  bridge  struck  deceased 
and  killed  him;  such  testimony  not  being  of- 
fered to  show  another  act  of  negligence,  but  to 
meet  testimony  that  the  bridge  would  not  strike 
any  one. 

10.  Appeai.  and  Bbbob  <g=5»1050(3)  —  Habm- 
IXBB  £rbor — Evidence. 

In  an  action  for  death  of  a  fireman  admit- 
ting testimony  of  the  clearance  between  the  cab 
and  the  bridge  at  a  height  opposite  the  head  of 
a  man  5  feet  11  inches  tall,  assuming  that  he 
was  standing  upright  was  not  prejudicial,  though 
there  was  no  evidence  that  deceased  was  stand- 
ing upright,  where  counsel,  objecting  to  the  ques- 
tion, later  asserted  that  the  clearance  at  that 
height  was  totally  immaterial,  but  assumed  the 
clearance  to  be  as  answered  by  the  witness. 

11.  Death  ^=399(4)— Excessive  Dakages. 
Verdict  of  $12,a00  to  widow  and  minor  child 

for  death  of  fireman  24  years  of  age,  in  good 
health,  and  of  good  habits,  earning  from  $70  to 
flOO  per  month,  was  not  excessive. 

Krror  to  District  Court,  Lake  Ooanty; 
Charles  Cavender,  Judge. 

Action  by  Florence  L.  Barrett,  as  admin- 
istratrix of  the  estate' of  John  Lawrence  Bar- 
rett, deceased,  against  George  W.  VaUery,  as 
receiver  oC  the  Colorado  Midland  Railway 
Company.  Judgment  lor  plaintiff,  and  de- 
f^idant  brings  error.    AflSrmed. 

Henry  T.  Rogers,  George  A.  H.  Fraser,  and 
Rogers,  Ellis  &  Johnson,  all  of  Denver,  for 
plaintiff  In  error.  Hogan  &  Bonner,  of  Lead- 
TlUe,  for  idetfendant  In  error. 

TELLBR,  J.  The  defendant  In  error,  as 
administratrix  of  the  estate  of  John  L.  Bar- 
rett, deceased,  brought  suit  against  the  plain- 
tiff In  error  to  recover  damages  for  the  death 
of  ber  Intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  railroad  company 
while  be  was  In  Its  employ.  The  train  on 
whicb  Barrett  was  employed  when  killed  was 
engaged  In  Interstate  traffic,  and  the  action 
was  brougbt  under  the  federal  Employers' 
Inability  Act 

The  amen'ded  complaint  alleges  that  de- 
ceased was  employed  by  the  defendant  as  a 
fireman  on  engine  No.  4,  of  said  train,  which 
was  moving  westward  from  Arkansas  Junc- 
tion; that  while  said  train  was  passing  over 
bridge  134-A,  which  bridge  was  ImperfecWy 
constructed,  defective,  and  unsafe.  In  that 
there  was  Insufficient  space  or  clearance  be- 
tween the  engine  and  the  side  trusses  of  the 


bridge,  and  while  plalntlfTs  intestate  was 
keeping  a  lookout  aroun'd  and  past  the  side 
of  the  enghie  cab,  aa  the  rules  of  said  com- 
pany required  him  to  do,  his  head  came  In 
contact  with  the  side  Of  the  bridge,  by  reason 
of  said  narrow  clearance,  in  consequence  of 
which  his  head  was  crushed,  and  he  was 
cast  upon  the  ground  and  killed.  The  answer 
put  In  Issue  these  allegations  of  the  com- 
plaint, as  well  as  other  matters,  whldi  need 
not  be  considered,  since  the  court  subuilttefd 
to  the  Jury  only  the -question  whether  or  not 
the  death  of  Barrett  was  caused  by  the  neg- 
ligence of  the  defendant  In  constructing  and 
maintaining  a  bridge,  defective  in  the  respect 
named. 

The  testimony  showed  that  the  body  was 
found  a  few  feet  west  of  the  bridge,  marlES 
and  blood  stains  on  the  bridge,  and  blood  on 
the  ground  Indicating  that  deceased  had  been 
dragged  there  from  a  point  10  or  15  feet  east 
of  the  west  end  of  the  bridge.  His  cap  and  a 
portion  of  his  skull  and  brains  were  found 
beneath  the  bridge  at  said  point.  It  is  a'd- 
mltted  that  the  clearance  between  the  up- 
right timbers  of  the  bridge  and  the  engine 
was  about  18  Inches.  It  is  also  admitted  that 
the  rules  require  a  fireman  on  duty  to  lo<A 
out  for  signals  and  obstructions,  "as  far  as 
practicable."  There  was  testimony  In  regard 
to  the  wounds  on  the  body,  tending,  as  plain- 
tiff claimed,  to  show  that  while  deceased  was 
leaning  out  from  the  engine  to  look  abeeVl 
for  signals  and  obstructions,  his  head  was 
struck  and  crushed  by  <Mie  ot  the  side  rods 
of  the  bridge. 

There  was  testimony  on  the  one  side  that  a 
man  of  S  feet  8  inches  tall,  by  leaning  out 
a  considerable  distance,  could  reach  with  hla 
head  the  rods  on  the  side  of  the  bridge.  On 
the  other  band,  a  witness  6  feet  tall  testified 
that  he  could  not,  by  leaning  out  from  the 
deck  beam,  touch  the  rods  or  timbers  without 
hofldlng  to  something.  A  witness  testified 
that,  while  on  duty  aa  a  fireman,  in  crossing 
this  bridge,  his  hat  had  been  knocked  off  by 
the  timbers  when  be  was  leaning  out  at  an 
engine  which  was  a  little  wider  than  the  (ne 
on  which  deceased  was  riding.  There  was 
testimony  also  of  employes  of  the  plaintiff  in 
error,  who  had  been  in  service  a  long  time, 
to  the  effect  that  the  clearance  on  this  bridge 
was  not  so  small  as  to  make  it  'dangerous. 

A  witness  for  defenfdant  testified  that 
lumps  of  coal  naturally  fall  on  the  engine 
dedi,  and  that  it  was  possible  that  a  person 
stepping  on  such  scattered  coal  might  trip 
or  wreocb  his  ankle  and  fall.  Tliis  was  to 
sumKnt  the  defendant's  contention  that  de- 
ceased fell  from  the  engine,  and  thus  was  in- 
jured. No  one  saw  the  accident,  which  oc- 
curreid  before  daylight  in  the  morning;  bat 
the  engineer  testlfled  that  he  saw  Barrett's 
feet  and  a  part  of  his  legs  as  iJiery  disap- 
peared from  the  «iglne.  There  was  oxiBld- 
erable  testimony  on  the  part  of  defendant  aa 
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to  the  width  of  bridges  on  other  railroads, 
as  well  as  to  a  fireman's  position  on  the  en- 
gine when  looking  out,  and  as  to  the  speed 
of  the  train,  the  swaying  of  the  engine,  and 
deceased's  opportunities  for  knowing  the  con- 
dition c^  the  bridge.  It  appeared  that  a  pi- 
lot conductor  was  occnpylng  the  fireman's 
seat  on  the  left  side  of  the  engine;  hence  de- 
ceased could  not  look  out  through  the  window 
on  hla  side  of  the  cab.  The  Jury  found  for 
the  plalntlfr,  and  assessed  the  damages  at 
$12,500.  Judgment  was  entered  on  the  ver- 
dict 

Counsel  for  lAalntlfl  In  error  earnestly  con- 
tend that  the  court  erreSd  In  refusing  to  di- 
rect a  verdict  for  the  defendant,  and  dte 
many  cases  to  the  effect  "that  It  Is  not  ad- 
missible to  go  Into  the  domain  of  conjecture 
and  pile  one  presumption  upon  another." 
That,  they  say,  was  done  by  the  Jury  In 
this  case. 

It  Is  unnecessary  to  consider  the  applica- 
tion of  those  cases  to  the  facts  of  this  case, 
since  this  court  has  laid  down  rules  applicable 
to  the  facts  In  evidence,  and  which  determine 
It  In  Hotchklss  Mt  M.  &  R.  Co.  v.  Bruner, 
42  Colo.  305,  94  Pac.  331,  this  court  safd : 

"In  actions  of  this  character  it  is  not  neces- 
sary to  show  by  eyewitnesses  that  the  deceased 
came  to  his  death  because  of  negligence  on  the 
part  of  the  defendant  and  freedom  from  negli- 
gence on  the  part  of  the  deceased.  _  These  mat- 
ters may  be  proven  by  showing  circumstances 
from  which  their  existence  may  fairly  and  logi- 
cally be  inferred." 

Again: 

"It  Is  only  where  there  Is  an  entire  absence  of 
testimony  tending  to  establish  the  case  that  a 
nonsait  may  properly  be  ordered  or  a  verdict  di- 
rected." 

See,  also,  Williams  v.  Sleepy  Hollow  M. 
Co.,  37  Colo.  82-70,  86  Pac.  837,  7  I*  B.  A.  (N. 
S.)  1170,  11  Ann.  Cas.  111. 

This  Is  the  rule  everywhere  recognized. 

"When  the  facts  are  disputed  and  the  infer- 
ences from  those  facts  uncertain,  and  different 
conclusions  may  be  drawn  by  different  minds,  it 
is  for  the  jury  to  make  them."  Black's  Law 
and  Practice  in  Accident  Cases,  343. 

[1]  Here  the  Jury  was  not  left  to  guess  at 
the  cause  of  Injury.  There  was  evidence  of 
facts  from  which  such  cause  might  fairly 
and  logically 'be  Inferred.  It  is  urged  that 
deceased  may  have  fallen  from  the  engine 
because  he  stepped  on  coal  scattered  on  the 
engine  deck;  but  there  is  no  evidence  that 
there  was  any  coal  there.  It  being  shown 
that  the  rules  required  deceased  to  look  out 
for  signals,  and  that  It  was  a  quite  general 
practice  for  firemen  to  watch  the  smokestack 
to  determine  bow  the  fire  was  burning,  the 
Jury  might  well  conclude.  In  view  of  the 
evidence  as  to  the  clearance  on  the  side  of 
the  engine,  the  Inability  of  deceased  to  look 
out  through  the  window,  because  his  seat  was 
occupied  by  another  employ^  of  the  defend- 
ant, the  marks  on  the  bridge,  and  the  condi- 
tion of  the  body,  that  plaintiff's  theory  of  the 
case  was  correct,  and  that  deceased  did  not 
know  that  the  bridge  waa  dangerous. 


[2]  The  fact  that  others  might  not  consid- 
er that  conclusion  Justified  Is  not  material. 
If  it  is  reasonable  and  fair.  Catlett  v.  Colo. 
Southern  Ry.  Co.,  56  Colo.  463,  130  Pac.  14. 
The  case  of  Cate  v.  Boston  &  Maine  B.  B. 
Co.,  77  N.  H.  70,  87  AU.  255,  la  In  Its  facts 
quite  similar  to  this.  At  the  time  of  the  in- 
jury a  flagman  was  occupying  the  fireman's 
seat,  and  after  the  train  had  passed  a  cov- 
ered bridge,  the  fireman's  absence  was  no- 
ticed. The  train  was  backed  up  and  the  body 
found  about  84  feet  before  the  bridge  was 
reached,  with  the  skull  crushed.  It  appeared 
that  the  clearance  between  the  eni^e  and 
the  side  of  the  bridge  was  21  Inches.  The 
court,  In  discussing  an  objection  identical 
with  the  one  now  under  consideration,  said: 

"No  one  saw  the  accident,  and  the  defendants 
contend  that  it  is  at  least  as  probable  that  the. 
condition  which  caused  it  was  one  for  which 
tbey  were  not  responsible,  as  that  it  was  one  for 
which  they  were  responsible.  The  evidence, 
however,  does  not  sustain  their  contention.  The 
location,  of  the  wound  on  the  deceased's  head,  the 
position  of  his  body  when  found,  the  place  where 
It  was  found,  the  marks  on  the  bridge,  the  posi- 
tion of  the  other  occupants  of  the  cab,  the  work 
Cate  was  doing  when  last  seen,  and  the  work  it 
was  his  duty  to  do,  all  point  to  the  conclusion 
that  he  was  kiUed  while  leaning  out  of  the  gang- 
way in  order  to  keep  a  lookout  for  danger.  In 
other  words,  it  can  be  fonnd  that  he  was  killed 
while  doing  what  he  was  employed  to  do.  In  the 
way  the  defendants  ought  to  nave  anticipated 
that  he  might  do  it." 

[3]  The  question  of  defendant's  negligence, 
of  the  deceased's  contributory  negligence,  and 
of  his  assumption  of  the  risk,  was  properly 
submitted  to  the  Jury,  and,  the  evidence  being 
confilctlng,  the  verdict  cannot  be  disturbed  on 
the  grounds  urged. 

[4]  It  is  further  alleged  that  the  court 
erred  both  in  giving  and  in  refusing  to  give 
Instructions.  Tendered  Instructions  8  and  9 
were  to  the  effect  that  plaintiff's  theory  of 
the  case  must  be  established  "by  facts  and 
circumstances  that  are  sufficient  to  exclude 
any  reasonable  probability  that  the  accident 
happened  in  any  other  way."  Counsel  con- 
tend that  It  was  error  to  refuse  them,  and 
that  an  instruction  offered,  by  defendant, 
and  given  as  number  16,  did  not  cover  the 
point  Intended,  in  that  it  said:  "Plaintiff  can- 
not recover  upon  a  possibility."  But  the 
succeeding  paragraph  supplied  the  supposed 
omission.    It  Is: 

"Unless  the  conclusion  that  Barrett's  fall  was 
so  occasioned  is  the  only  conclusion  which  can 
be  reasonably  drawn  from  the  facts  proved,  year 
verdict  must  be  for  defendant" 

Other  parts  of  the  instructions  are  clearly 
to  the  same  effect. 

[S,  I]  Tendered  Instruction  No.  11  set  out 
the  duty  of  an  employ^  to  Inform  himself  of 
the  ordinary  and  obvious  hazards  of  bis  em- 
ployment, and  it  alleged  that  the  court  erred 
In  refusing  It;  instruction  No.  17  as  given 
not  mentioning  such  duty.  The  instruction 
given  clearly  stated,  and  in  effect  repeated, 
that  deceased  must  be  held  to  have  assumed 
aU  such  risks  aa  were  open  and  obvious,  or 
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of  which  he  could  hare  obtained  knowledge 
by  the  exercise  of  ordinary  care.  Making 
him  liable  for  a  failure  to  know  of  the  risks 
when  ordinary  care  would  disclose  them  is. 
In  effect,  a  penalty  for  not  discharging  a  duty 
to  discover  them;  and  the  Jury  could  have 
been  under  no  misapprehension  as  to  the  law 
In  that  regard.  Instruction  No.  1  Is  alleged 
to  be  bad  because  It  contains  a  part  of  sec- 
tion 2  of  the  Employers'  Liability  Act,  which 
coiuisel  insist  had  no  application  to  any  fact 
in  evidence.  While  one  paragraph  of  the 
section  clearly  does  not  apply  in  this  case, 
the  Including  of  it  in  the  Instruction  could 
not  have  misled  the  jury,  since  by  Instruc- 
tion 13  they  were  told  that  on  the  question 
of  defendant's  negligence  they  were  to  con- 
^der  only  that  of  the  alleged  negligence  of 
defendant  in  maintaining  a  bridge  witli  the 
clearance  described  in  the  evidence. 

[7]  We  cannot  agree  with  counsel  that  the 
evidence  showed  conclusively  that  deceased 
was  warned  of  the  condition  of  the  bridge, 
and  that,  therefore,  instruction  No. '5,  which 
left  to  the  Jury  the  question  of  his  knowledge, 
is  improper. 

The  testimony  was  only  that  the  engineer, 
on  one  of  the  two  trips  made  by  deceased 
over  the  road  the  day  previous,  as  they  were 
approaching  the  bridge,  said  to  him:  "Don't 
look  out;  there's  a  bridge  kind  of  close  here." 
Such  testimony  Is  entirely  too  indefinite  to 
establish  the  fact  that  deceased  knew  the 
bridge  to  be  dangerous.  The  Jury  had  a 
right  to  consider  this  warning  in  connection 
with  the  fact  that  deceased  had  been  over 
the  road  but  three  times,  at  most,  as  bearing 
upon  the  opportunities  he  had  for  observing 
the  bridge,  and  learning  Its  location,  while 
at  work  on  a  rotary  snow  plow. 

[8]  It  is  further  contended  that  Inasmuch 
as  two  witnesses  testified  that  the  rules  did 
not  require  deceased  to  look  out  at  the  time 
of  the  accident,  instruction  8,  which  left  to 
the  Jury  the  question  as  to  his  obeying  the 
rule,  was  erroneous.  These  witnesses  mere- 
ly testified  to  their  understanding  of  the 
rules,  but  their  opinion  was  not  binding  on 
any  one. 

[91  It  is  objected  that  a  witness  was  per- 
mitted to  testify  that  his  hat  was  knocked 
off  by  the  rods  on  this  bridge,  but  as  the  tes- 
timony was  not  offered  to  prove  an  Independ- 
ent case  of  negligence,  but  to  show  that  a 
man  on  the  engine  by  leaning  out  might  be 
struck  by  the  rods,  to  meet  evidence  offered 
by  the  defendant  that  the  head  of  a  tall  man 
on  the  engine  would  not  reach  the  side  of  the 
bridge  if  he  leaned  out.  It  was  clearly  com- 
petent. 

[It]  A  witness  was  asked,  over  defendant's 
objection,  what  would  be  the  distance  from 
the  bridge  at  a  point  opposite  a  man's  bead, 
he  being  6  feet  11  Inches  tall,  "assuming  that 
he  was  standing  upright"  It  is  urged  that 
there  was  no  evidence  that  deceased  was 


standing  upright,  hence  the  question  was  im- 
proper. The  answer  was  that  the  clearance 
would  be  approximately  1  foot  and  6  Inches. 
Inasmuch  as  counsel  contend  that  the  clear- 
ance at  that  height  is  totally  Immaterial,  and 
discuss  the  clearance  as  being  1  foot  and  6 
Inches,  it  cannot  be  that  the  error,  if  it  were 
one,  was  prejudicial. 

[11]  The  final  objection  is  that  the  verdict 
Is  excessive. 

IThe  deceased  was  a  young  man,  24  years 
of  age,  in  good  health,  and  of  good  habits. 
He  had  been  earning  from  $70  to  $109  per 
month.  He  left  a  widow,  the  defendant  in 
error,  and  one  child.  Verdicts  very  much 
larger  because  of  the  death  of  persons  vrifb 
no  greater  eartilng  capacity  and  less  expec- 
tancy of  Ufe  have  been  affirmed  in  other 
states;  and  we  find  nothing  in  the  record 
which  indicates  that  the  Jury  was  moved  by 
passion  or  prejudice.  The  case  was  fairly 
and  ably  tried,  and  the  record  discloses  no 
reason  for  disturbing  the  Judgment. 

The  Judgment  is  affirmed. 

WHITE,  0.  J.,  and  HILL,  J.,  concur. 


STATE  ex  rel.  KOHN  v.  TOWN  COUNCIL 

OF  TOWN  OF  KEMMBREK.     (No.  902.) 
(Supreme  Court  of  Wyoming.     Oct  17,  1917.) 

1.  Appeai,  Awn  Ebbor  <S=»1041(2)  —  Akend- 
MENT  OF  Petition— Harjtlkss  Ebbob. 

Refusal  to  permit  plaintiff  to  amend  his  pe- 
tition is  not  prejudicial  where,  if  the  amendment 
had  been  permitted,  it  ought  not  to  have  changed 
the  ruling  on  the  demurrer. 

2.  MiANDAMUB  «=»154(4)  —  PirmoN  —  Strari- 

CI£NCT 

Comp.  St  1910,  fi  2S32,  2833.  provide  that 
applicant  for  liquor  licenee  from  county  commis- 
sioners shall  describe  the  premises  and  building 
where  the  liquor  is  to  be  sold.  Section  1578, 
8ubd.  11,  requires  a  license  from  a  town  in  ad- 
dition to  the  County  license.  Held,  that  petition 
in  mandamus  to  compel  town  authorities  to 
grant  permission  to  change  location  of  saloon, 
not  alleging  possession  of  county  license  of  the 
new  premises,  is  demurrable. 

Ehrror  to  District  Court,  lincoln  Cotmty; 
John  R.  Arnold,  Judge. 

Action  by  the  State,  on  relation  of  Sig- 
mund  Kobn,  against  the  Town  Council  of  the 
Town  of  Kemmerer.  Petition  dismissed. 
Judgment  for  cause  rendered  against  relator, 
and  he  brings  error.    Affirmed. 

Stuart  M.  Kohn,  of  New  York  City,  and  M, 
A.  KUne,  of  Cheyenne,  for  plaintiff  in  error. 
J.  A.  Christmas,  of  Kemmerer,  and  M.  El 
Wilson,  of  Salt  Lake  City,  Utah,  for  defend- 
ant in  error. 

BEARD,  J.  The  relator,  plaintiff  in  error, 
brought  this  action  against  the  def^danta  in 
error,  praying  for  a  writ  of  mandamus,  di- 
rected to  defendants,  commanding  them  to 
grant  to  him  a  permit  or  license  to  change 
the  location  of  his  saloon  in  the  incorporated 
town  of  Kemmerer.     A  general  demurrer  to 
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the  petition  was  sustained  by  the  district 
conit,  the  petition  dismissed,  and  judgment 
rendered  against  relator  for  costs.  Seeking  a 
reversal  of  that  judgment,  he  brings  the 
cause  to  this  court  alleging  errors. 

Briefly  stated,  the  substance  of  the  mate- 
dal  allegations  of  the  petition  are:  That  on 
October  23,  1916,  the  town  council  of  said 
town,  by  virtue  of  an  ordinance  thereof,  Is- 
sued to  relator  a  liquor  license,  authorizing 
bim  to  sell  Intoxicating  liquors  in  a  certain 
one-story  frame  building  situated  on  lot  18, 
in  block  13,  in  said  town;  that  since  said 
date  he  had  conducted  a  saloon  at  said  place, 
and  had  observed  the  laws  of  the  state  and 
ordinances  of  the  town  with  respect  to  said 
business;  that  on  November  6,  1916,  be  ap- 
plied to  the  council  of  said  town  for  a  pei^ 
mit  or  license  to  change  the  location  of  his 
saloon  to  a  building  situated  on  lot  12,  in 
block  13,  the  same  being  upon  what  is  known 
«s  the  "Triangle,"  upon  the  ground  that  Ids 
then  location  was  inadequate  for  the  conduct- 
ing of  his  business ;  that  he  had  been  given 
to  understand  by  defendants  that  the  coun- 
cil preferred  that  he  establish  his  bnsinoss  at 
the  latter  location;  that  in  pursuance  of  such 
uudei-standlng  he  had  rented  the  building  on 
said  lot  12,  and  would  be  greatly  damaged  if 
he  was  not  permitted  to  change  locations  ac- 
cordingly; that  there  was  no  law  of  the 
state  or  ordinance  of  the  town  prohibiting 
such  change  of  location;  that  other  saloons 
were  conducted  in  the  same  block  and  vicin- 
ity of  said  lot  12,  and  that  the  councU  had 
theretofore  permitted  other  saloonkeepers  to 
change  the  location  of  their  saloons  in  said 
town;  that  defendants  willfully,  unreasona- 
bly, capriciously,  arbitrarily,  and  without 
Just  cause  or  reason  refused  to  XKrmlt  him  to 
so  change  the  location  of  his  saloon, 

[1]  The  first  error  assigned  is  the  refusal 
of  the  court  to  permit  relator,  before  argu- 
ment on  the  demurrer,  to  amend  his  petition 
by  inserting  certain  words  therein.  What 
those  words  were  does  not  appear  in  the  rec- 
ord, but  it  is  stated  in  his  brief  that  they 
were: 

"While  the  said  council  did  later  on  the  Bame 
day  grant  the  application  of  one  Sturcil  for  a  li- 
cense to  sell  liquor  on  the  Triangle." 

We  do  not  regard  the  ruling  of  the  court 
as  prejudicial  to  plaintiff,  for,  if  the  amend- 
ment had  been  permitted,  it  ought  not  to 
have  changed  the  ruling  upon  the  demurrer. 

[2]  As  to  the  sufficiency  of  the  petition  to 
state  a  cause  of  action,  counsel  state  their 
claim  in  their  brief  as  follows: 

"Our  claim,  in  brief,  is  that  the  town  council 
of  the  town  of  Kemmerer  bad  no  right  to  dis- 
criminate between  relator  and  others  engaged  in 
a  similar  business;  that  under  the  law,  it  must 
treat  all  persons  alike,  and  when  relator  brought 
himself  within  the  purview  of  the  statute*  <rf  the 


state  and  the  ordinances  of  the  town  of  Kem- 
merer relating  to  the  licensing  and  sale  of  intox- 
icating liquors,  there  was  nothing  for  the  defend- 
ants to  do  but  to  grant  him  the  relief  prayed 
for." 

For  the  purposes  of  this  case,  that  state- 
ment may  be  conceded.  But  the  facts  stated 
In  his  x>etItion  do  not  bring  him  within  the 
purview  of  the  statute.  The  statute  makes  it 
unlawful  for  any  person  to  sell  intoxicating 
Uquors  without  a  license.  Section  2832, 
Comp.  Stat  1910.  And  the  next  section 
(2833)  provides:  • 

"Before  any  license  shall  be  granted  for  the 
sale  of  Uquors,  the  applicant  therefor  shall  tile 
his  written  application  for  such  license  in  the 
ofSce  of  the  county  clerk.  Said  application  shall 
contain  a  full  and  accurate  description  of  the 
building  in  which  liquors  are  to  be  sold,  and  a 
full  and  accurate  description  of  the  premises  on 
which  such  building  is  located.  *  •  •  All 
county  licenses  shall  be  granted  by  the  boards  of 
county  commissioners,"   etc. 

It  Is  clear  that  no  person  can  lawfully  sell 
intoxicating  liquors  at  any  place  within  a 
county  without  a  license  from  the  board  of 
county  commissioners,  and  that  such  license 
when  obtained  must  be  for  a  definite  and  ac- 
curately described  building  and  location,  and 
does  not  authorize  a  sale  in  any  other  build- 
ing or  location.  While  it  is  not  directly  al- 
leged, '^e  assume  that  relatw  has  such  a  li- 
cense for  his  present  place  of  business.  It  is 
equally  clear  that  the  provisions  of  subdivi- 
sion 11,  i  1578,  empowering  incorporated  cit- 
ies and  towns  "to  license,  regulate  or  prohib- 
it gambling  houses  and  the  sale  of  intoxicat- 
ing liquors,"  are  in  addition  to  the  county 
license,  and  that  both  are  required  to  author- 
ize such  sale.  The  town  cannot  make  it  law- 
ful to  sell  intoxicating  liquors  at  a  place  not 
authorized  by  the  county.  In  this  case  the 
petition  contains  no  averment  that  plaintiff 
has  a  county  license  to  sell  liquors  elsewhere 
than  in  a  certain  one-story  ftame  building 
situated  on  lot  18,  in  block  13,  in  said  town ; 
and  the  court  will  not  require  the  council  of 
the  town,  in  the  absence  of  a  county  license, 
to  attempt  to  authorize  the  establishment  of 
a  saloon  at  a  place  not  authorized  by  the 
county.  The  demurrer  to  the  i>etition  was 
properly  sustained. 

It  is  also  argued  that  the  petition  was  dis- 
missed by  the  court  without  giving  relator 
leave  to  amend  after  the  demurrer  was  sus- 
tained. On  that  point  it  is  sufficient  to  say 
that  the  record  fails  to  disclose  any  applica- 
tion or  request  to  be  permitted  to  do  so,  and 
counsel  do  not  claim  that  any  such  request 
was  made  and  refused.  No  prejudicial  error 
being  made  to  appear,  the  Judgment  is  af- 
firmed. 

Affirmed. 

POTT£B,  O.  J^  ooncura. 
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BKISLEY  et  al.  y.  MAHAFFEY.    (No.  6893.) 

(Supreme  Court  of  Oklahoma.     May  8,  1917. 
Rehearing  Denied  Oct  9,  1917.) 

(SvlUibui  bv  the  Court.) 

J.  Tbiai,  €=>170— DiKECTHa>  Vkbdiot— Issoi;. 
Defendant's  counterclaim  stating  a  good 
cause  of  action  against  plaintiff  (although  not 
proper  subject  for  counterclaim  in  this  action), 
the  plaintiff  having  alleged  an  affirmatiye  de- 
fense, but  offering  no  evidence  to  support  same, 
the  court  erred  in  directing,  a  verdict  for  the 
plaintiff  on  the  issues  joined. 

2.  Set-Otf  and  Countgbclaiv  €=334(3),  54— 
Damages— Statttte—Waivkb. 

M.  brought  suit  against  B.  on  supersedeas 
bond.  B.  admitted  the  execution  of  the  bond, 
and  by  way  of  counterclaim  alleged  damages 
sustained  by  unlawful  attachment  in  the  ac- 
tion in  which  bond  was  executed.  M.  in  reply 
alleged  adjudication  of  damages  in  former  suit. 

Held,  the  damages  sustained  not  proper  subject 
for  counterclaim  in  this  action,  the  same  not 
having  arisen  out  of  the  bond  sued  on  and  not 
being  necessarily  involved  in  the  action  to  de- 
termine liability  under  the  )>ond.  Section  4740, 
Rev.  Laws  1910. 

Held,  further,  by  filing  reply  and  joining  is- 
sue of  former  adjudication,  plaintiff  waived  ob- 
jection that  such  damages  were  not  proper  siib- 
ject  for  counterclaim  in  this  action. 

3.  Appeal  and   Krbor  «=>171(1)— Rbtikw— 
Theoby  or  Cask  Below. 

Plaintiff,  having  submitted  his  cauie  to  the 
jury  in  the  trial  court  on  the  issue  of  former 
adjudication,  will  not  be  permitted  to  change 
liis  theory  and  urge,  for  the  first  time  in  this 
court,  the  damages  were  not  proper  subject  for 
counterclaim. 

Error  from  IMstrict  Court,  Tillman  Coun- 
ty; Frank  Mathews,  Judge. 

Action  by  William  Mahaffey  against  Ben 
Brisley  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reyersed  and 
remanded  for  new  trial. 

Mounts  tc  Deyls,  of  Frederick,  and  Jaa.  S. 
Watson,  of  Tulsa,  for  plaintiffs  in  error. 
Wilson  &  Roe,  of  Frederick,  for  defendant 
In  error, 

OWBiN,  J.  This  is  an  action  to  recover  on 
a  supersedeas  bond  brought  by  the  defend- 
ant in  error,  Mahaffey,  hereafter  referred  to 
as  plaintiff,  against  the  plaintiffs  in  error, 
Brisley,  hereafter  referred  to  as  defendant 
The  bond  was  executed  by  the  Brisleys  to 
stay  the  judgment  rendered  In  an  action  be- 
tween Mahaffey  and  Brisley  for  the  recov- 
ery of  money  due  for  rent  on  certain  lands. 
The  case  came  to  this  court  on  appeal  and 
the  appeal  dismissed.  31  Okl.  Ill,  119  Pac. 
1128.  The  defendants,  Brisley,  In  the  trial 
of  the  instant  case  admitted  the  execution  of 
■  the  bond  sued  on,  and  pleaded,  by  way  of  an- 
swer and  counterclaim,  damages  sustained 
by  reason  of  an  unlawful  attachment  in  the 
case  In  which  the  bond  was  given.  Plaintiff, 
Mahaffey,  by  reply  to  the  defendant's  coun- 
terclaim alleged  that  the  question  of  damages 
had  been  adjudicated  in  the  former  case. 
On  the  trial  defendant  admitted  the  execu- 


tion of  the  bond,  and,  assuming  fbe  burden, 
offered  proof  of  the'  amount  of  damages  in 
support  of  the  allegattons  of  his  counter- 
claim. At  the  conclusion  of  this  evidence, 
and  on  motion  of  the  counsel  for  plaintiff, 
the  court -excluded  the  evidence  from  the  jury 
and  directed  a  verdict  for  the  plaintiff.  The 
instruction  is  as  follows: 

"Gentlemen  of  the  jury:  It  is  the  instmctioas 
of  the  court  that  the  evidoice  introdoced  by 
the  defendant  in  this  case  is  insufficient  as  a 
defense  to  plaintiffs  cause  of  action,  for  the  rea- 
son that  the  entire  matter  has  been  adjudicat- 
ed in  a  former  suit  in  this  court  and  judgment 
rendered  in  favor  of  the  plaintiff  in  this  action, 
and  you  are  instructed  to  return  a  verdict  in 
favor  of  the  plaintiff." 

To  this  action  of  the  court  the  defendant 
at  the  time  duly  excei>ted. 

[f]  The  allegations  in  the  reply  stated  a 
complete  bar  to  the  counterclaim,  but  no 
proof  was  offered  to  sustain  this  affirmative 
defense.  The  rule  is  well  settled  by  the  de- 
risions of  this  court  that  Brisley  being  en- 
titled to  recover  the  damages  sustained  bf 
reason  of  the  unlawful  attachment  in  the 
former  case,  unless  the  affirmative  defense 
alleged  In  the  reply  was  sustained,  and,  tbeie 
being  no  evidence  offered  to  support  the  alle- 
gations of  former  adjudication,  the  oourt 
erred  in  exriuding  the  evidence  and  direct- 
ing a  verdict  in  favor  of  Mahaffey.  Harrah 
V.  First  National  Bank,  26  Okl.  620, 110  Pac. 
725;  Offutt  V.  Wagoner,  80  Okl.  468,  120  Pac 
1018 ;  IHtzpatrick  v.  Nations,  30  OkL  462,  120 
Pac.  1020. 

[I]  Counsel  for  plaintiff  in  their  brief  ccm- 
cedes  that  it  might  be  possible  there  was  not 
sufficient  evidence  Introduced  to  warrant  the 
trial  court  in  finding  the  counterclaim  had 
been  adjudicated,  but  they  Insist  that  the 
court's  action  in  directing  a  verdict  v?as 
proper,  for  the  reason  that  the  damages  sus- 
tained tn  the  former  case  were  not  a  proper 
subject  for  counterclaim  in  this  action.  We 
agree  with  counsel  that  the  damages  sustain- 
ed by  defendant  in  the  former  suit  were  not 
a  proper  subject  for  counterclaim  in  this  ac- 
tion. The  statute  (section  4746,  Rev.  I.aw» 
1910)  limits  counterclaims  to  matters  aris- 
ing out  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of  the 
action,  or  connected  with  the  subject  of  the 
acUon.  The  right  to  relief  concerning  the 
subject  of  the  action  must  be  necessarily  in- 
volved in  the  action  for  a  complete  determi- 
nation of  it.  The  damages  were  sustained  by 
reason  of  the  attadunent  issued  in  the  cause 
in  which  the  supersedeas  bond  was  after- 
wards given,  but  that  action  was  not  the 
subject  or  foundation  of  this  action.  In  thl» 
case  the  supersedeas  bond  was  the  subject 
and  foundation  of  the  action,  and  any  dam- 
ages which  the  defendant  may  have  sustain- 
ed by  reason  of  the  attachment  in  that  case 
did  not  arise  out  of,  nor  were  they  connected 
vrlth,  the  execution  of  the  bond,  and  not  nec- 
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essarily  involved  In  determining  defendant's 
liability  under  the  bond.  Hanley  v.  Bank, 
6  OU.  79,  Bl  Pac.  664;  Richardson  v.  Penny, 
10  Okl.  32,  61  Pac.  584 ;  First  National  Bank 
V.  Thompson,  41  Okl.  88,  137  Pac.  668;  Har- 
ris V.  Warren-Smltb  Hdw.  Ca,  44  Okl.  477, 
144  Pac.  1060 ;  WlUlams  v.  Boyd,  TH  Ind.  286 ; 
Chamboret  v.  Cagney,  41  How.  Prat  (N.  T.) 
12S.  Bnt  counsel  are  not  In  position  to  avail 
themselves  of  this  objection.  By  reply  to  the 
answer  they  pleaded  the  afiteuative  defense, 
instead  of  a  demurrer,  and  by  doing  so  waiv- 
ed the  question  presented  here  for  the  first 
time.  Walker  v.  Johnson,  28  Minn.  147,  9  N. 
W.  682;  Lace  v.  Fixen,  39  Minn.  46,  38  N.  W. 
762;  Parker  &  Tlsdale  v.  Wiggins,  10  Kan. 
420. 

[S]  The  counterclaim  stated  a  good  cause 
of  action,  but  was  not  a  proper  subject  of 
counterclaim  in  this  action  had  objection 
been  made  to  it.  This  objection  was  not 
made  in  the  conrt  below,  and  comes  too  late 
when  made  for  the  first  time  in  briefs  filed 
In  this  court  Counsel  might  have  objected 
to  the  counterclaim  by  way  o£  demurrer  to 
the  answer.  This  was  not  done.  They  saw 
at  to  file  the  reply  and  submit  the  cause  to 
the  jury  on  the  issue  of  former  adjudication, 
and  cannot  be  heard  here  to  change  the  theo- 
ry of  defense.  Border  v.  Carrablne,  24  Okl. 
609,  104  Pac.  006 ;  Wallace  v.  KUlian,  40  Okl. 
631,  140  Pac.  162. 

The  court  erred  in  directing  a  verdict  on 
the  affirmative  defense  without  evidence  to 
support  that  defense. 

The  case  is  reversed  and  remanded  for  a 
new  trlaL    All  the  Justices  concur. 


FIRST  NAT.  BANK  OF  TUIiSA  et  al.  v. 

COLONIAI^  TRUST  CO.  et  al.    (No.  7482.) 

(Supreme  Court  of  Oklahoma.    July  10,  1017. 

Un  Kehearing,  Sept.  25,  1017.) 

(Byllahiu  by  the  Court.) 

1.  MoKTOAOEB  «=>383— Action  to  Foreclose 
— Pbksonal  Judguknt. 

•  An  action  to  foreclose  a  real  estate  mortgage 
may  be  maintained  without  seeking  a  personal 
Judgment  for  the  mortgage  indebtedaess. 

2.  Recbivebs  «s9l33— Gonouct  of  Saxx. 

There  being  no  statute  in  this  state  directing 
the  manner  of  conducting  the  sale  of  property 
by  a  receiver,  the  court,  in  the  order  of  aaie  is- 
sued upon  tho  decree  of  foreclosure,  may  direct 
the  manner  in  which  tho  sale  shall  be  con- 
ducted. 
8.  Recmvebb  ®=3l37— Sale— RETtmw. 

It  is  not  a  valid  objection  to  the  confirma- 
tion of  the  return  of  sale  made  by  the  receiver 
that  a  part  of  the  property  sold  was  real  estate, 
and  therefore  the  order  of  sale  should  have  been 
directed  to  the  sheriff  and  not  to  the  receiver. 
4.  Appeai.  and  Erbob  ®=s>956  i—  Rbobivers 

«=>137— DlBCBETION  07  COUsf— GONFIRUA- 
TION  OF  SaUS— I«BEaUXABITUC»— RATinOA- 
TION. 

Where,  at  a  hearing  had  upon  objections  to 
the  confirmation  of  the  return  of  sale  made  by 
the  receiver,  certain  irregularities  in  the  execu- 
tion of  the  Older  of  sale  are  shown,  and  tho  ob- 


jections are  overruled  and  the  sale  confirmed, 
held:  (a)  that  the  conrt  had  the  power  to  ratify 
and  approve  sucli  irregularities  and  did  so  by 
tlte  oracr  confirming  the  return;  (b)  that  the 
objections  and  the  motion  to  confirm  were  large- 
ly addressed  to  the  discretion  of  the  trial  court, 
and  in  the  absence  of  an  abuse  of  such  discre- 
tion the  appellate  conrt  will  not  bo  iocUned  to 
disturb  the  ordw  of  confirmation. 

Oonundssioners'  Opinion,  Division  No.  2. 
Error  from  IHstrlct  Court,  Tulsa  County; 
Conn  Ldnn,  Judge. 

Action  by  the  First  National  Bank  of  Tulsa 
against  the  Oklahoma  Unlcm  Traction  Com- 
pany in  which  the  Colonial  Trust  Company 
and  others  intervened.  Judgment  against 
the  Oklahoma  Union  Traction  Compemy,  and 
from  an  order  conflrming  a  sale  made  by  the 
receiver,  the  First  National  Bank,  the  Trac- 
tion Company,  and  Anna  B.  Small  appeal. 
Order  affirmed. 

Gregg  &  Martin,  of  Tulsa,  for  plalntilfs  in 
error.  Blddiaon  &  Campbell,  of  Tulsa,  for  In- 
terveners.   A.  A  Small,  In  pro.  per. 

6AI3RAITB,  O.  ^niia  appeal  presents  for 
review  an  order  of  the  trial  court  denying  a 
motion  to  vacate  an  order  of  sale,  and  an  or- 
der overruling  a  motlMi  to  vacate  the  sale, 
and  an  order  conflrming  the  return  of  sale 
made  by  the  receiver  under  the  order  first 
comiriained  of. 

A  brief  history  of  the  lawstalt  is  as  follows: 
On  the  9th  day  of  December,  1811,  the  First 
National  Bank  of  Tulsa  comlmenced  an  ac- 
tlon  in  the  district  court  of  Tulsa  county 
against  the  Oklahoma  Union  Traction  Con^ 
pany,  to  collect  a  promissory  note  for  the 
sum  of  16,918,  bearing  date  of  S^tember  21, 
1911,  due  one  day  after  date  with  interest  at 
10  per  oent.  per  annum  from  date  until  paid, 
and  to  foreclose  a  mortgage  given  by  the 
Oklahoma  Union  Traction  Company  to  secure 
the  payment  thereof  upon  "all  of  the  pre^ 
erty,  real,  personal  and  mixed  of  this  corpo- 
ration, situated  in  Tulsa  county,  Oklahoma, 
together  with  all  of  its  franchises,  rights, 
privileges,  roads,  roadbed,  equipment,  rol- 
ling stock,  power  station,  dynamo,  motor, 
lines,  wires,  posts,  lands,  leasehold,  tools, 
rents,  issues  and  profits,  rights  oC  way,  ease- 
m«its,  furniture,  and  all  other  property  of 
every  kind,  character  and  description,  and 
situated  in  said  county,  now  belonging  to  this 
corporation  as  security  to  protect  said  note." 
On  the  same  day  the  plaintiff  in  the  action 
made  application  to  the  court  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
mortgaged  property,  and  upon  a  hearing  a 
receiver  was  appointed  "to  take  charge  of  all 
the  property,  goods,  moneys  and  effects  of  the 
said  defendant,  and  to  preserve  the  same  un- 
til the  further  order  of  this  court  or  of  the 
judge  thereof."  The  receiver  qualified  and 
took  charge  of  the  property  on  the  11th  day 
of  December,  1911.  On  the  12th  day  of  De- 
cember, 1911,  the  Colonial  Trust .  Company 
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filed  application  to  be  allowed  to  Intervene 
iu  said  cause  on  the  ground  that  it  held  30 
$1,000  bonds  of  the  Oklahoma  Union  TracUoa 
Company  Issaed  by  said  company  on  the  23d 
day  of  May,  1910,  and  secured  by  a  mortgage 
or  trust  deed  on  the  same  property  described 
in  the  mortgage  to  the  First  National  Bank 
of  Tulsa,  and  sought  to  be  foreclosed  in  said 
action.  The  application  was  allowed  and 
the  ColoDdal  Trust  Company  filed  its  answer 
to  the  plaintiff's  petition  and  Ita  cross-peti- 
tion, setting  up  its  claim  by  reason  of  the 
bonds  held  by  it  and  the  trust  deed  given  to 
secure  the  same,  alleging  that  its  debt  was  a 
first  and  prior  lien  on  the  property,  and  asked 
tliat  the  court  so  decree,  and  that  It  have 
Judgment  for  the  amount  of  its  debt.  Interest, 
and  attorney's  fee,  and  a  decree  of  foreclo- 
sure of  its  Uen,  and  a  sale  of  the  property. 
On  the  27th  day  of  April,  1914,  the  Central 
State  Bank  of  Kiefer  filed  a  motion  for  leave 
to  intervene  In  said  cause  on  the  ground  that 
it  owned  5  $1,000  bondel  issued  by  the  Okla- 
homa Union  Traction  Company  at  the  same 
tijjOB,  and  being  a  part  of  the  series  of  bcmds 
issued  to  the  Colonial  Trust  Company,  and 
secured  by  the  same  trust  deed  upon  the 
same  property,  and  alleging  that  the  same 
was  a  first  and  prior  lien  oa  the  property, 
and  asked  for  judgment  for  the  amoimt  of 
its  debt  and  for  foreclosure  of  Its  lien,  and 
the  sale  of  the  ptoperty,  to  satisfy  the  same. 
It  was  ordered  that  the  request  of  interven- 
tion should  be  granted.  Answer  and  crosa- 
petition  by  the  Kiefer  Bank  was  filed  In  said 
cause. 

In  response  to  a  contention  made  in  the  case 
that  the  Ccrfonlal  Trust  Company  and  the 
Kiefer  Bank  had  no  right  under  the  trust  deed 
to  maintain  the  suit  for  foreclosure,  and  that 
the  trustee  alone  conld  maintain  sudi  action, 
on  the  27th  day  of)  May,  1914,  John  A.  Oll- 
pbant,  the  trustee  named  in  the  trust  deed 
given  to  secure  the  bonds  Issued,  made  appli- 
cation and  was  allowed  to  intervene  in  the 
cause.  In  the  brief  petition  filed  by  the  trus- 
tee lie  alleges  that  he  is  the  trustee  named 
in  the  trust  deed  givoi  to  secure  the  bcmd 
issue  set  oat  In  the  answer  and  cross-peti- 
tion of  the  Colonial  Trust  Company,  and  the 
Central  State  Bank  of  Kiefer,  and  that  the 
allegations  of  the  answer  and  cross-petition 
of  the  Colonial  Trust  Comlpany  and  the  Cen- 
tral State  Bank  of  Kiefer,  were  true,  and 
that  he  adopted  the  same  and  made  them  a 
part  of  his  petition,  and  prayed  for  the  same 
relief.  On  the  1st  day  of  June,  1914,  the 
Interurban  Construction  Company  filed  Its 
petition  in,  intervention,  claiming  an  indebt- 
edness against  the  Oklahoma  Union  Traction 
Company  of  $11,484.  On  the  same  day  Anna 
B.  ^all  filed  a  motion  in  said  cause  to  be 
allowed  to  intervene  therein,  which  motion 
was  granted,  and  on  the  2d  day  of  June, 
1914,  her  petition  in  intervention  was  filed, 
setting  up  a  claim  of  an  indebtedness  of 
$20,000,  evidenced  by  a  promissory  note  exe- 


cuted by  tlie  Oklahoma  Union  Traction  Com- 
pany and  secured  by  mortgage  on  the  same 
property  described  in  the  mortgage  to  the 
First  National  Bank.  The  prayer  of  her 
petition  was  for  Judgment  in  the  amount  of 
her  debt,  for  foreclosure  of  her  lien,  and  the 
sale  of  the  property  to  satisfy  the  same. 

After  these  several  petitions  of  interveiv- 
tion  had  been  filed,  answers  and  replies  were 
filed  by  the  re^ective  parties  and  issues 
Joined  and  the  cause  was  siet  down  for  trial 
on  the  23d  day  of  June,  1914.  On  the  day 
of  the  trial  the  defendants,  the  Oklahoma 
Union  Traction  Company,  Anna  B.  Small, 
and  Oeorge  B.  Small  demanded  In  writing  a 
trial  by  Jury  -Ufwn  the  questions  of  fact 
arising  upon  the  issnee  formed  by  the  {head- 
ings of  the  platntur  and  the  intervening  de- 
fendants. It  does  not  appear  from  tite  rec- 
ord that  this  demand  was  acted  upon,  but 
the  record  shows  that  the  Colonial  Trust 
Company,  the  Central  State  Bank,  and 
John  A.  Olipfaant,  trustee,  on  that  day  in 
open)  court  made  the  following  statement: 

"Mr.  Biddison:  Come  now  the  Interveners, 
the  Colonial  Trnst  Company,  the  Central  State 
,Bank  of  Kiefer,  and  John  A.  Oliphant,  trustee, 
and  dismiss  without  prejudice  their  petition  so 
far  as  they  claim  any  personal  judgment  against 
the  defendant  the  Oklahoma  Union  Traction 
Company,  and  stand  upon  their  pleadings  as 
and  for  the  foreclosure  of  the  mortgage  ^ven 
to  secure  the  bonds  described  in  their  petition." 

Thereupon  the  cause  proceeded  to  trial 
before  the  court,  and  Judgment  was  rendereO 
for  the  First  National  Bank  of  Tulsa  for  the 
amount  of  Its  note,  interest,  and  attorney's 
fee,  and  for  the  foreclosure  of  its  mortgage. 
Judgment  was  also  rendered  in  favor  of  An- 
na B.  Small  against  the  Oklahoma  Union 
Traction  Company  for  the  amount  of  hec 
claim,  interest  and  attorney's  fees,  and  for 
the  foreclosure  of  her  mortgage,  and  the 
court  further  ordered  that  the  lien  ofAnna  B. 
Small  was  co-ordinate  with  that  of  the  First 
National  Bank  of  Tulsa.  The  Colonial  Trust 
Company,  Central  State  Bank  of  Kiefer,  and 
John  A.  Oliphant  offered  evidence  to  establish 
the  amount  of  the  Indebtedness  held  by  eadi, 
and  the  amount  of  the  lien,  that  is,  the  bonds 
held  by  each  of  the  parties  to  the  trust  deed, 
all  of  which  was  objected  to  on  the  ground 
that  the  petition  of  said  interveners  did  not 
state  a  cause  of  action.  This  objection  was 
overruled  and  also  a  demurrer  to  the  evi- 
dence, and  the  court  found  that  the  bonds 
held  by  the  Colonial  Trust  Company  amount- 
ed to  $36,450,  and  that  held  by  the  Central 
State  Bank  of  Eaefer  was  $6,075,  and  that 
said  indebtedness  was  a  first  Uen  upon  the 
property  described  in  the  mortgage  to  the 
bank,  and  th^  property  was  ordered  sold,  and 
the  proceeds  of  sale  applied  first  in  the  pay- 
ment of  such  lien.  The  decree  also  provided 
that  the  property  covered  by  the  trust  deed 
should  be  sold  in  parcels,  and  that  upon 
praecipe  filed  by  either  the  Colonial  Trust 
I  Company  or  John  A.  Oliphant,  as  trustee,  the 
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receiver  staonld  proceed  to  sell  all  the  prop-j 
erty  except  the  real  estate,  wlthont  appiraiae- 
■ment  and  in  the  manner  provided  by  law 
•tor  ttie  sale  of  real  estate  taken  under  ex- 
ecutl<m;  that  tbe  real  estate  should  not  be 
sold  for  a  period  of  six  months  from  tbe 
date  of  judgment,  and  then  upon  appraise- 
ment and  in  the  manner  prescribed  for  the 
sale  of  real  estate  upon  the  execution.  After 
the  expiration  of  six  months  from  the  date 
of  this  decree,  to  wit,  on  the  Slst  day  of  De- 
cember, lSl4,  upon  the  praecipe  of  John  A. 
Oliphant,  trustee,  an  order  of  sale  was  issued 
directed  to  the  recdver,  directing  Mm  to  ad- 
vertise and  sell  the  property  as  decreed,  and 
to  make  due  return  to  the  court.  The  re- 
ceiver advertised-  the  property  for  sale  on 
the  5th  day  of  February,  1915. 

On  the  1st  day  of  February,  1916,  the 
Oklahoma  Union  Traction  Company  present- 
ed a  motion  to  the  court,  asking  for  a  with- 
drawal of  the  order  of  sale,  and  to  prevent 
the  sale  of  the  property  <m  the  ground,  brief- 
ly, that  the  decree  of  June  28,  1914,  so  far  as 
it  affected  the  Colonial  Trust  Company  and 
the  Central  State  Bank  of  Klefer,  and  John 
A.  Oliphant,  trustee,  was  void  for  the  reason 
that  part  of  the  decree  was  not  based  upon 
any  issue  pending  upon  the  pleadings  In  the 
action,  and  was  not  responsive  to  any  is- 
sues Joined  between  tbe  parties  to  the  cause, 
and  was  wholly  without  the  Issues,  and  fur- 
ther that  said  parties,  by  dismissing  their 
cause  of  action,  so  far  as  it  referred  to  a  per- 
sonal judgtuent  against  the  Oklahoma  Union 
Traction  Company,  left  nothing  in  the  plead- 
ings upon  which  to  base  a  Judgment  of  fore- 
closure of  tbe  trust  deed  in  favor  of  any  of 
the  holders  of  the  bonds  named  therein,  and 
further  that  there  was  no  lien  found  in  the 
decree  against  the  franchise  of  the  Oklahoma 
Union  Traction  Company,  and  the  same  was 
not  ordered  sold,  and  the  same  was  the  most 
valuable  asset  of  the  said  Oklahoma  Union 
Traction  Company.  This  motion  was  by  the 
court  denied.  The  property  was  sold  on 
February  6,  1916,  to  A.  J.  Blddlson,  for  the 
sum  of  $53,500.  The  receiver  made  return 
of  tbe  sale  to  the  court,  and  the  purchaser 
presented  a  motion  to  confirm  the  same. 
The  First  National  Bank  and  Anna  B.  Small 
objected  to  the  confirmation  upon  the  same 
ground  set  out  in  the  motion  to  vacate  the 
order  of  sale  hereinbefore  set  out,  and  upon 
the  additional  ground  that  the  sale  of  the 
property  had  not  been  made  as  directed  in 
the  decree  and  order  of  sale,  in  this,  that  tbe 
sale  bad  been  ordered  to  be  made  in  parcels, 
but  it  was  made  as  a  whole,  that  is,  the  en- 
tire property  was  ottered  and  sold  as  one  lot ; 
also  that  tbe  order  directed  that  the  property 
should  be  sold  as  property  taken  upon  ex- 
ecution, and  that  this  was  not  done,  and, 
further,  that  the  rolling  stock  and  other  per- 
sonal property  of  the  company  was  not  cov- 
ered by  the  mortgage,  and  that  no  lien  was 
found  against  the  same  In  the  decree;  that 


this  property  was  not  appraised,  enumerated, 
and  sold  as  directed  in  the  order;  that  the 
franchise  held  by  the  Oklahoma  Union  Trac- 
tion Company  from  the  city  of  Tulsa  was  not 
aivraised,  enumerated,  or  sold ;  that  it  was 
not  shown  by  the  return  that  the  real  estate 
sold  for  two-thirds  of  Its  appraised  value  as 
required  by  law  in  the  sale  of  real  estate 
taken  upon  execution.  Testimony  was  taken 
at  the  hearing  on  the  objections  to  the  mo- 
tion to  confirm  the  sale.  The  objectors  in- 
troduced, among  other  testimony,  the  ap- 
praisement had  prior  to  the  sale  by  the  re- 
ceiver, which  showed  the  following  property 
appraised,  to  wit: 

Lots  six  (6)and  seven  (7)  block  seven 
(7)  in  East  Lynne  addition  to 
Tnlaa,  Okla.,  and  improvements 
thereon    |     600  00 

All  the  trackage  of  tbe  Oklahoma 
Union  Traction  Company  not  upon 
the  aforesaid  real  estate $42,744  60 

All  poles  and  overhead  work,  Okla. 
Union  Traction  Co. $  6,715  00 

Total  appraised  value $49,959  50 

The  franchise  granted  the  Oklahoma  Union 
Traction  Company  by  the  city  ot  Tulsa,  giv- 
ing it  a  right  to  occupy  and  use  the  streets  for 
its  railroad,  was  also  Introduced  in  evidence. 
There  was  no  testimony  offered -as  to  the 
value  of  this  franchise,  it  it  possessed  any 
particular  value,  nor  was  there  any  showing 
made  of  the  value  of  any  of  the  other  proper- 
ty of  the  Oklahoma  Union  Traction  Company 
not  included  in  the  appraisement  above  set 
out 

At  the  close  of  the  testimony  the  court 
overruled  the  objection  to  the  confirmation 
and  ordered  tbe  sale  confirmed,  and  directed 
tbe  purchaser  to  pay  the  money  into  court, 
and  the  receiver  to  pass  title  to  the  prop- 
erty to  the  purchaser.  Exceptions  were  sav- 
ed, and  time  taken  to  make  and  serve  a  case- 
made  for  appeal  to  the  Supreme  Court,  which 
was  duly  perfected,  and  the  cause  brought 
here  for  review.  No  appeal  was  perfected 
from  the  Judgment  ot  June  23„  1914,  the  de- 
cree of  foreclosure,  and  that  Judgment  there- 
fore became  final. 

It  is  admitted  that  the  attack  made  on 
that  decree  In  the  instant  case  is  collateral 
and  can  only  be  sustained  upon  the  theory 
that  the  parts  of  that  decree  called  in  ques- 
tion are  absolutely  void. 

[1]  First,  it  is  contended  that  when  the 
bondholders  and"  their  trustee  dismissed 
their  cause  of  action  for  personal  Judgment 
for  the  amount  of  the  Indebtedness  sued  for 
against  the  Oklahoma  Union  Traction  Com- 
pany, they  put  themselves  out  of  court,  and 
made  it  impossible,  under  the  issues,  for  the 
court  to  render  a  Judgment  granting  them 
any  affirmative  relief;  that  sufficient  allega- 
tions were  not  then  remaining  In  the  plead- 
ing on  behalf  of  the  said  parties  to  support 
a  Judgment;  that  section  6128,  Rev.  L.  1910, 
provides  that  in  the  foreclosure  of  a  mortgage 
a  Judgment  must  be  rendered  for  the  amount 
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claimed,  In  order  to  support  the  foreclosure, 
and  that  a  suit  merely  to  establish  a  lien 
and  to  foreclose  cannot  be  maintained;  that 
the  debt  is  the  principal  thing  and  the  mort- 
gage Is  merely  incidental  and  collateral 
thereto,  and,  standing  alone,  is  not  sufficient 
to  support  a  judgment  of  foreclosure.  This 
contention  has  been  denied  a  number  of  times 
by  the  decisions  of  tbla  court,  the  last  time 
being  In  Echols  et  aL  ▼.  Reeburgh,  161  Paa 
1065.  The  first  paragraph  ot  the  syllabus 
reads: 

"Suit  to  foreclose  a  real  estate  mortgage  may 
be  maintained  without  seeking  personal  judg- 
Dient  for  the  mortgage  indebtedness." 

And  tn  the  course  of  the  opinion  the  court 
say: 

"In  the  present  case  plaintiff,  as  against  ap- 
pellants, sought  foreclosure  only,  and  not  a 
personal  judgment.  Tho  provisions  of  section 
5128  of  the  Revised  Laws  of  1910,  as  amended 
by  chapter  175  of  the  Session  Laws  of  1915,  for 
personal  judgments  in  actions  to  foreclose  mort- 
gages, are  for  the  benefit  of  tha  lien  creditor, 
and  may  be  waived  by  him.  This  is  the  evident 
intention  of  the  language  used,  and  any  other 
construction  of  that  secaon  would  produce  such 
a  destructiTe  effect  upon  the  rights  of  lienors, 
Id  a  great  many  cases,  as  could  hardly  have 
been  intended  by  the  legislative  power.  In  a 
number  of  cases  this  court  has  held  that  suits 
in  foreclosure  may  be  maintained  without  seek- 
ing a  personal  judgment  Tracey  ▼.  Cr^in,  40 
Okl.  297,  138  Pac  142;  Brocker  v.  Stallard, 
34  Okl.  612,  126  Pac.  781;  McClung  v.  Oulli- 
son.  15  Okl.  402,  82  Pac  499." 

It  therefore  appears  that  the  trial  court 
was  right  In  finding  the  amount  of  the  in- 
debtedness of  the  Colonial  Trust  Company 
and  the  Central  State  Bank  of  Kelfer  against 
the  Oklahoma  Union  Traction  Company,  and 
in  dedarlag  the  same  to  be  a  lien  on  the 
property  described  in  the  mortgage,  and  In 
decreeing  a  foreclosure  of  the  mortgage  lien 
to  satisfy  said  Indebtedness,  although  their 
right  to  a  personal  Judgment  on  such  Indebt- 
edness in  the  action  had  been  waived. 

[2,  3]  Again  it  is  objected  that  the  court 
had  no  authority  to  direct  the  receiver  to  sell 
real  estate,  and  that  since  a  part  of  the 
property  covered  by  the  mortgage  and  in- 
cluded In  the  foreclosure  decree  was  real  es- 
tate, the  order  should  have  been  directed  to 
the  sheriff  and  not  to  the  receiver.  This 
question  was  raised  and  determined  adverse- 
ly to  this  CMitentlon  in  Threadglll  v.  Colcord, 
16  OkL  447,  85  Pac.  703,  where  the  sale  was 
not  made  by  the  receiver,  but  was.  made  by 
an  agent  appointed  for  the  purpose  of  con- 
ducting the  sale,  and  the  property  sold  was 
real  estata    This  court  said: 

"That  brings  us  to  the  question:  Can  a  re- 
ceiver's sale  be  conducted  by  a  master  in  chan- 
cery or  auctioneer  appointed  for  that  purpose? 
We  find  nothing  in  our  statute  as  to  the  man- 
ner in  which  a  receiver's  sale  shall  be  conduct- 
ed, nor  as  to  whom  shall  have  authority  to  con- 
duct such  sale.  •  •  •  We  think  that,  in  the 
absence  of  any  statutory  provision  relating  to 
the  subject,  the  court  committed  no  error  in  al- 
lowing a  special  master  or  auctioneer  to  conduct 
that  sale,  and  that  the  court  had  full  authority 
and  ample  jurisdiction  to  make  such  appoint- 
ment." 


In  Farmers'  Hardware  A  Implement  Co.  ▼. 
Thacker,  16S  Pac.  1144,  the  property  sold  was 
real  estate,  and  the  sale  was  made  by  the 
receiver.  The  third  paragraph  of  the  sylla- 
bus reads: 

"There  are  no  requirements  of  the  statute  di- 
recting how  a  receiver's  sale  should  be  conduct- 
ed, and  the  court  has  the  authority  to  direct 
how  the  same  shall  be  sold,  and  that  notice  shaU 
be  given  to  the  interested  parties." 

A  number  of  other  assignments  are  nrged, 
but  they  all  go  to  the  regularity  %f  the  sale 
and  not  to  the  jurisdiction  of  the  court  to 
make  the  order  complained  of.  It  will  be 
remembered  that  the  decree  of  foreclosure 
was  not  appealed  from  and  became  final,  and 
it  Is  not  here  for  review.  The  court  bad  tlie 
power  to  make  the  order  of  sale  to  carry 
out  the  decree  of  foreclosure.  It  had  the 
power  to  direct  the  receiver  to  sell  the  prop- 
erty an4  to  prescribe  the  manner  In  which 
the  sale  should  be  made.  It  had  the  power 
to  confirm  the  sale  as  made  and  to  pass  up- 
on the  questions  raised  as  to  the  regularity 
of  the  sale.  For  Instance,  It  is  complained 
that  the  franchise  and  tb^  rights  and  privi- 
leges of  the  corporation  as  such  were  not  in- 
cluded In  the  mortgage  or  trust  deed,  and 
no  lien  was  found  to  exist  against  the  same 
In  the  decree,  and  the  same  was  not  fore- 
closed or  sold.  The  record  does  not  sustain 
this  contention.  An  examination  of  the  mort- 
gage discloses  that  all  these  were  included  in 
the  description  of  the  property  mortgaged. 
The  description  of  the  property  In  the  decree 
follows  the  description  in  the  mortgage,  and 
the  order  of  sale  copies  the  language  of  the 
decree  and  the  notice  of  sale  follows  the  or- 
der. There  can  be  no  question  but  that  these 
several  items  were  included  In  each  step 
taken  In  the  foreclosure  prior  to  the  appraise- 
ment. The  fact  that  these  several  items  of 
property  were  not  specifically  appraised,  and 
in  fact  are  not  shown  to  have  been  appraised 
at  all,  does  not  go  to  the  validity  of  the  sale, 
since  the  power  of  the  receiver  in  making 
the  sale  was  embraced  in  the  order  issued 
to  him  by  the  court 

[4]  These  objections  primarily  raised  ques- 
tions for  the  consideration  of  the  trial  court, 
that  Is,  whether  or  not  an  Irregularity  of  Its 
receiver  In  the  execution  of  the  order  of  sale, 
such  as  the  failure  to  appraise  each  and  ev- 
ery item  of  the  property  and  to  sell  the 
same  in  parens,  was  a  sufficient  justification 
for  the  court  to  refuse  to  confirm  the  sale. 
It  will  be  recalled  that  the  decree  of  fore- 
closure directed  that  all  of  the  property  ex- 
cept real  estate  should  be  sold  without  ap- 
praisement The  trial  court  was  in  a  much 
better  position  to  judge  than  this  court  is 
now  to  determine  whether  or  not  It  would 
have  have  been  advantageous  to  sell  the 
property  in  parcels,  rather  than  in  one  lot 
and  whether  or  not  a  failure  of  the  receiver 
to  have  each  item  of  the  property  separately 
appraised  was  an  injury  to  complainants. 
The  matters  objected  to,  exc^t  the  tailore 
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to  appraise,  were  Irregularities  In  the  execu- 
tion of  the  order  of  sale.  By  confirming  the 
sale  the  trial  court  ratified  and  approved 
them,  as  It  had  both  the  power  and  the 
right  to  do.  The  objections  and  the  motion 
to  confirm  were  addressed  largely  to  the  dis- 
cretion of  the  trial  court,  and  In  the  absence 
of  an  abuse  of  this  discretion  the  appellate 
court  would  not  be  justified  In  disturbing  the 
order  of  confirmation.  Sparks  v.  First  Na- 
tional Bank  of  Lawton,  21  Okl.  827,  97  Pac. 
575.  No  showing  was  made  in  the  evidence 
offered  at  the  hearing  had  upon  the  objec- 
tions to  the  confirmation  that  specific  Injury 
resulted  to  the  complainants,  as  a  result  of 
the  failure  of  the  receiver  to  conduct  the  sale 
In  exact  compliance  with  the  order  of  sale, 
and  in  the  absence  of  such  showing  we  In- 
dulge the  presumption  that  no  Injury  resulted 
therefrom. 

At  the  hearing  bad  on  the  objections  to 
the  confirmation,  these  matters  were  called 
to  the  attention  of  the  trial  court,  and,  after 
hearing  the  testimony.  It  approved  the  sale  as 
made  by  the  receiver,  although  it  was  not 
made  In  strict  compUance  with  the  order  of 
sale; 

A  careful  examination  of  the  record  falls 
to  convince  us  that  the  trial  court  was  wrMig 
In  overruling  the  objections  to  the  return  of 
sale  and  in  ordering  the  same  confirmed. 

We,  therefore,  conclude  that  the  order  ap- 
pealed from  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

On  Blearing. 

WEST,  C.  Plaintiffs  In  error  have  filed 
petition  for  rehearing,  and  urge  as  the 
grounds  therefor  that  the  court  erred  in  as- 
suming In  the  opinion  filed  herein  that  the  de- 
cree of  sale  embraced  the  franchise  and 
tools;  and,  second,  because  the  court  In  Its 
judgment  directed  the  sale  of  the  franchise 
in  contravention  of  section  1357,  Rev.  Laws 
1910.  Upon  the  first  proposition  we  have 
carefully  examined  the  record,  and  find  that 
the  mortgages  and  deeds  of  trust  sued  on  In 
this  case  by  specific  terms  covered  the  fran- 
chise of  the  plaintiff  In  error  Oklahoma  Un- 
ion Traction  Company,  and  that  the  judg- 
ment ^reclosing  the  lien  upon  the  mortgaged 
property  undertook  to  follow  the  lajoguage  of 
the  mortgage  and  deed  of  trust  in  the  fore- 
closure, and  Is  sufficiently  broad  to  cover  all 
the  property  of  every  character  and  kind  be- 
longing to  the  Oklahoma  Union  Traction 
Company,  plaintiff  In  error,  as  conveyed  In 
tbeir  mortgage  and  deed  of  trust  Including 
the  franchise.  Section  1367,  Rev.  Laws  1910, 
is  as  follows: 

"1357.  Oorj)oro*»on  may  Redeem  lU  Fran- 
ehtte.  The  corporation  may  at  any  time  within 
one  year  after  such  sale  redeem  the  franchise  by 
paying  or  tendering  to  the  purchaser  thernof 
the  snm  paid  therefor,  with  twelve  per  cent,  in- 
terest thereon,  but  without    «    •    •    allowance 


for  the  toll  which  he  may  in  the  meantime  have 
received;  and  upon  such  payment  or  tender  the 
franchise  and  all  the  rights  and  privil^KS  there- 
of revert  and  belong  to  the  corporation,  as  if  no 
such  sale  had  been  made." 

It  will  be  noted  that  this  section  is  a  part 
of  article  11,  c.  15,  which  undertakes  to  pro- 
vide a  remedy  to  subject  the  franchise  of  a 
corporation  to  the  payment  of  an  exectitlon 
debt,  and  that  said  article  deals  only  with 
the  mode  of  procedure  in  levying  an  execution 
upon  the  franchise  of  corporations,  while  in 
the  Instant  case  the  plaintiff  in  error  the  Ok- 
lahoma Union  Traction  Company  had,  by 
specific  contract,  mortgaged  this  asset  of  the 
corporation ;  and  we  are  of  the  opinion  that 
the  court  in  foreclosing  said  lien  under  the 
terms  of  said  mortgage  would  deal  with  this 
asset  of  the  corporation  in  the  manner  as 
other  property  conveyed  in  said  mortgage 
and  deed  of  tnist,  and  that  this  action  of  the 
statute  would  not  apply. 

Finding  no  reason  for  a  different  conclu- 
sion than  that  reached  In  the  original  opinion 
filed  herein,  we  are  convinced  that  that  opin- 
ion should  be  adhered  to,  and  the  rehearing 
denied. 

PEIR  OURIAll    Adopted  in  whole. 


JOHNSON  et  al.  v.  ALEXANDER. 
(No.  4936.) 

(Snprone  Court  of  Oklahoma.     Aug.  8,  1917. 
Rehearing  Denied  Oct  17.  1917.) 

(gpllabut  by  the  Court.) 

1.  IlfDIAHS   «=s>13— AonOH    TO    OAROKI.   CON- 

VEYANCK  —  MiNOBITT  Or  AlXOTTBE  —  EVX- 

DENOE— Census  Card. 
In  an  action  to  cancel  conveyances  on  an 
allotment  on  account  of  the  minority  of  the 
allottee  at  the  time  of  the  ezecutioD  of  such 
conveyances,  the  "census'  card"  of  the  allot- 
tee is  not  competent  evidence  on  the  question 
of  age  of  such  allottee,  unless  it  affirmatively 
appears  from  the  card  itself,  or  by  the  certifi- 
cate of  the  proper  office,  that  the  "census  card" 
constitutes  the  complete  "enrollment  record" 
of  such  allottee. 

2.  Appeai,  and  Ebbob  «=>181,  281(1)— Con- 

SIDEBATION    op   OBJECTIONS   —   MOTION    FOB 

New  TMai^ Waives. 
Objections  and  questions  not  timely  made 
and  raised  in  the  trial  of  a  cause  and  presented 
to  the  trial  court  will  not  be  considered  on  ap- 
peal, nor  will  objections  which  were  not  raised 
and  presented  in  a  motion  for  a  new  trial  be 
considered  on  appeal,  but  such  objections  will  be 
deemed  to  have  been  waived  by  the  jrarty  seek- 
ing to  take  advantage  of  them. 

3.  Appeal  ahd  Ebbob  «=>  1010(1)— Review— 
Admission  of  Incompetent  Evidence. 

A  judgment  rendered  in  a  cause  that  was 
tried  to  the  court  without  the  intervention  of 
a  jury  will  not  be  disturbed  on  account  of  the 
admission  of  Incompetent  evidence  where  there 
is  sufficient  competent  evidence  to  support  such 
judgment,  and  where  it  does  not  affirmatively 
appear  that  the  judgment  was  based  on,  or  af- 
fected by,  the  incompetent  evidence. 
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4.  iNFAinB    «=»S8— MAJ0BIT7    FkHDIHO    Ao- 

TioN— EriBor. 
Where  an  action  is  pending  in  tlie  name  of 
the  minor  by  next  friend,  and  during  the  pen- 
dency of  said  cause  the  minor  attains  his  ma- 
jority, such  action  does  not  abate,  nor  is  the 
attaining  of  majority  by  such  minor  cause  for 
dismissal  of  the  action,  and  a  motion  to  dis- 
miss upon  that  ground  ia  properly  overruled. 
6.  Indians  «=»27(6)— Oancbllation  of  Coif- 

VBYAMCI!— AQB— EVIDKNCJI. 

The  order  of  a  probate  court  discharging  a 
guardian  on  the  ground  that  the  ward  bad 
reached  his  majority  is  not  competent  evidence 
to  establish  the  age  of  such  ward  in  a  subsequent 
action  to  cancel  conveyances  of  his  lands  exe- 
cuted after  such  order  of  discbarge. 

Oomml^oners'  Opinion,  Division  No.  3. 
Error  from  District  Oourt,  Hughes  County; 
John  Oaruthers,  Judge. 

Action  to  quiet  titlel  By  Willie  Alexander, 
by  his  next  friend,  Izora  Lee,  against  J. 
Coody  Johnson,  Cortland  L.  Long,  and 
others,  with  cross-petlUon  by  defendant. 
Long.  Default  Judgmtent  rendered  on  cross- 
petition  against  plaintiff  was  vacated  on  his 
motion,  and  there  was  judgment  for  plaintiff 
oi;i  the  merits,  and  defendants  bring  error. 
Affirmed. 

See,  also,  153  Pac  627. 

John  W.  WUlmott  and  J.  A.  Baker,  both  of 
Wewoka,  for  plaintiffs)  in  error.  Blanton  & 
Andrews  and  J.  B.  Thompson,  all  oC  Pauls 
Valley,  for  defendant  in  error. 

'RBYOR,  C.  This  action  was  commenced 
In  the  district  court  of  Hughes  county  on  the 
8th  day  of  October,  1900,  by  Willie  Alexander 
by  his  next  friend,  Izora  Lee,  defendant  In  er- 
ror, against  the  plaintiffs  In  error  to  quiet 
title  on  certain  lands,  lying  la  Hughes  county, 
of  the  said  WlUle  Alexander,  by  having  de- 
clared void  certain  deeds  and  conveyances 
puivorted  to  convey  said  lands  to  the  plain- 
tiffs in  «Tor.  The  parties  wlU  be  referred 
to  us  plaintiff  and  defendants  as  they  appear- 
ed In  the  trial  court. 

The  irialntlff,  Willie  Alexander,  Is  a  Greek 
freedman  duly  enrolled  as  such,  and  had 
allotted  to  him  his  proportionate  share  of  the 
lands  of  said  nation — the  land  in  controver- 
sy. The  ground  for  having  declared  void  the 
conveyances  executed  by  him  to  the  defend- 
ants was  that  the  said  Willie  Alexander, 
allottee,  was  a  minor  at  the  time  of  the  exe- 
cution of  the  said  deeds  and  conveyances. 

The  only  issue  tried  In  the  court  below 
was  the  issue  of  the  age  of  the  said  plaintiff, 
Willie  Alexander,  at  the  time  of  the  execu- 
tion of  said  conveyances.  The  defendant 
Cortland  L.  Long  filed  a  cross-petition  claim- 
ing to  be  the  ovnier  of  said  lands  and  asking 
for  the  possession  of  the  same.  On  the  30th 
day  of  March,  1911,  a  default  Judgment  was 
rendered  on  cross-petition  of  defendant  Cort- 
land L.  Long  against  the  plaintiff,  WllUe 
Alexander,  and  in  favor  of  the  defendant 
Cortland  L.  Long,  declaring  the  said  Lcmg 


to  be  the  owner  and  entitled  to  the  im- 
mediate possessicm  of  said  land.  On  the  30tb 
day  of  October,  1»U,  plaintiff,  WUlie  Alex- 
ander, filed  a  motlmi  to  have  the  said  default 
judgment  vacated  and  set  aside,  and  the 
court,  after  taking  the  oonslderation  of  said 
motion  under  advisement,  rendered  its  judg- 
ment on  the  2d  day  of  February,  1912,  vacat- 
ing and  setting  aside  said  judgment.  On  the 
lOtb  day  of  April,  1912,  the  cause  came  on 
for  hearing  upcHi  its  merits  between  all  the 
parties  to  said  action,  and  the  court  after 
hearing  said  cause  took  the  same  under  ad- 
visement and  rendered  its  judgment  on  the 
28th  day  of  September,  1912,  in  favor  of  the 
plaintiff,  WlUie  Alexander,  and  against  the 
defendants,  canceling  and  decreeing  that  all 
of  the  oonveyanoes  executed  by  the  said 
plalntlfl  were  nuU  and  void  for  the  reason 
that  the  said  plaintiff,  allottee,  was  a  mlnm: 
at  the  time  of  the  execution  <^  the  same. 
Frcmi  this  judgment  the  defendants  appeal 
to  this  court 

The  defendants  make  the  following  as- 
slgnmeats  oil  error  upon  which  they  ocmtend 
this  cause  should  be  reversed:  (1)  That  the 
court  erred  in  vacating  its  fcKmler  judgment. 
(2)  That  the  court  erred  In  not  dismissing 
the  action  when  it  appeared  during  the  prog- 
ress of  the  trlai  that  the  plalntlfl,  WllUe 
Alexander,  had  reached  his  majority.  (3) 
That  the  ooort  erred  in  admitting  incompe- 
tent evidence  offwed  in  behalf  of  the  plain- 
tiff. (4)  That  the  court  erred  in  exclndlng 
competent  evidence  offered  In  behalf  of  the 
defendant  These  assignments  of  error  will 
be  considered  In  the  oi&er  above  set  out. 

[2]  L  It  Is  contended  by  the  defendants 
that  the  judgment  of  the  court  vacating  and 
setting  aside  its  former  judgment  is  erro- 
neous, and  this  cause  shoald  be  reversed  tor 
that  reason.  This  assignment  of  error  is  not 
contained  in  the  defendants'  motion  for  a 
new  trial,  and  was  not  presented  to  the 
court  below  in  urging  a  new  trial  of  said 
cause.  This  court  on  appeal  will  not  consider 
errors  asslgnied  here  which  were  not  present- 
ed In  a  motion  for  a  newf  trial  to  the  trial 
court  Masoner  et  al.  v.  Bell,  20  CHd.  618, 
95  Pac.  239,  IS  L.  St  A.  (N.  S.)  166;  Boston 
Loon  &  Trust  Oo.  v.  Organ  et  al.,  68  Kan. 
386,  36  Pac.  733-736;  Sarlls  v.  Hawk  et  aL, 
148  Pac.  1030;  Walton  et  al.  v.  Krafhamer. 
39  Okl.  629,  136  Paa  684.  But  in  order  to 
avoid  the  force  and  effect  of  the  above  rule 
the  defendants  ctxitend  that  tha  question  la 
jurisdictional ;  that  the  proceeding  to  vacate 
said  judgment  was  not  suffideat  to  give  the 
trial  court  jurisdiction  to  hear  and  determine 
whether  or  not  the  former  judgmmt  should 
be  set  aside  and  vacated,  and  for  that  reason 
it  was  not  necessary  to  present  this  question 
to  the  trial  court  in  the  motion  for  a  new 
trial.  The  pleading  filed  by  the  plaintiff  to 
have  said  judgment  set  aside  is  designated 
a  motion.    This  motion  contained  all  the  es- 
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sentlal  allegations  and  requisites  of  a  peti- 
tion, Willie,  designated  a  motion  in  substance, 
it  ,1s  a  petition.  In  determining  the  legal 
effect  of  a  pleading,  the  conrt  will  consider 
the  substance  and  not  the  form.  It  is  the 
contention  of  the  defendants  that  the  pro- 
ceeding for  vacating  the  judgment  prescribed 
by  the  statute  Is  that  a  petition  must  t>e 
filed  and  a  summons  issned  thereunder  the 
sanw  as  in  an  original  action.  The  defend- 
ants were  served  with  writtoi  notice  of  the 
hearing  to  racate  and  appeared  and  contested 
the  same  on  trial  thereof,  without  making 
any  objection  to  the  mode  of  summons  or  the 
form  of  proceeding.  In  the  pleading  the 
plaintiff  speclflcaliy  alleges  the  grounds  up- 
on which  he  relies  to  have  said  judgment 
vacated  which  are  suflSdent  In  law. 

It  Is  the  further  contention  of  the  defend- 
ants that  the  verification  of  the  plaintifTs 
pleadings  to  have  said  judgment  set  aside  is 
defective.  None  of  these  objections  were 
raised  and  urged  at  the  hearing  of  said  mo- 
tion. The  defendants  seemed,  satisfied  with 
the  proceedings  on  hearing  thereof  to  vacate 
said  judgment.  Having  failed  to  prc^erly  at- 
tack the  proceedings  In  the  trial  court  and 
the  method  of  bringing  them  in  court,  they 
will  be  deemed  on  appeal  to  have  waived  the 
same,  unless  the  proceedings  were  wholly  In- 
sufllclent  to  give  the  trial  court  jurisdiction. 
The  proceedings  were  sufficient  in  law  to  give 
the  trial  court  jurisdiction  to  hear  and  de- 
termine the  same  and  therefore  will  not  be 
disturbed  here.  Doughty  v.  Funk,  24  Okl.  312, 
103  Pac.  634;  Emery  v.  Bennett,  97  Kan.  490, 
155  Pac.  1076;  Spauldlng  v.  Thompson,  159 
Pac.  509. 

'[4]  2.  It  Is  the  contention  of  the  defend- 
ants that  the  court  erred  in  not  dismissing 
said  cause  when  it  was  disclosed  by  the  evi- 
dence during  the  trial  that  the  plaintiff  had 
reached  his  majority.  The  rule  seems  to  be 
well  established  that  where  an  action  Is  com- 
menced by  a  minor,  by  his  next  friend  or 
guardian,  and  the  minor  reaches  his  majori- 
ty during  the  pendency  of  the  cause,  the 
cause  does  not  abate,  and  the  arriving  at  ma- 
jority by  the  minor  Is  not  grounds  for  dis- 
missal of  said  cause.  Bernard  v.  Pittsburg 
Coal  Ck).,  137  Mich.  279,  100  N.  W.  396;  22 
Cyc.  671. 

The  proper  procedure  seems  to  be  In  the 
cftse  where  a  minor  becomes  of  age  during 
the  pendency  of  the  cause  to  strike  the  name 
of  the  guardian  or  next  friend  from  the  rec- 
ord and  leave  the  cause  standing  In  the  name 
of  the  minor,  but  under  the  above  authori- 
ties If  this  is  not  done  it  is  a  mere  irregu- 
larity which  does  not  affect  the  substantial 
rights  of  the  other  party,  and  therefore  not 
prejudicial  error.  No  doubt,  where  It  Is 
made  to  affirmatively  appear  to  the  conrt 
that  It  would  materially  affect  the  substan- 
tial rights  of  the  defendants  to  allow  the 
cause  to  proceed  by  the  next  friend  after  the 
minor,  plaintiff,  had  reached  his  majority, 
It  would  be  the  duty  of  the  court  to  require 


the  plaintiff  to  continue  the  prosecution  of 
the  suit  in  his  own  name. 

The  only  oI4ectl<Mi  made  by  the  defendants 
to  the  cause  proceeding  In  the  name  of  the 
minor  by  next  friend  upon  the  evidence  dis- 
closing that  the  minor  had  reached  his  ma- 
jority was  the  presenting  of  a  motion  to  dis- 
miss. The  trial  courts  are  only  required  to 
pass  upon  the  objections  and  questions  prop- 
erly made  and  presented,  not  those  that 
might  properly  have  been  made,  as  the  ac- 
tion did  not  abate  upon  the  minor's  attain- 
ing bis  majority,  and  the  same  was  not 
grounds  for  the  dismissal  of  said  cause,  the 
trial  court  correctly  applied  the  law  In  over- 
ruling the  motion  to  dismiss. 

[1]  3.  The  defendants  contend  that  the 
court  erred  in  admitting  over  the  objections 
of  the  defendants  inconvetent  evidence  of- 
fered by  the  plaintiff.  The  specific  complaint 
in  this  regard  is  to  the  admission  on  the 
question  of  the  age  of  plaintiff  the  "census 
card"  of  the  said  allottee.  Section  3,  Act 
Cong.  May  27,  1908  (35  Stat  313,  a  199), 
makes  the  "enrollment  records''  of  the  Five 
Civilized  Tribes  conclusive  as  to  age  concern- 
ing transactions  transpiring  after  the  taking 
effect  of  said  act  While  the  "censtis  card" 
may,  In  many  instances,  contain  the  "enroll- 
ment records,"  It  Is  not  the  "enrollment  rec- 
ords," and  is  not  admissible  in  evidence  as 
such  unless  It  appears  from  the  card  itself 
or  is  affirmatively  shown  by  the  certificate  of 
the  Commissioner  of  the  Five  Civilized  Tribes 
that  the  "census  card"  constitutes  the  whole 
"enrollment  record.''  Scott  v.  Brakel,  48 
Okl.  655,  143  Pac.  510;  Sharshontny  v.  Hicks, 
No.  7525, 166  Pac.  881,  not  officially  reported. 
The  admission  of  this  card  was .  erroneous, 
and  would  be  grounds  for  the  reversal  of 
this  cause  If  It  were  not  toe  the  following 
reasons: 

[3]  This  Is  an  equitable  action  to  quiet  ti- 
tle, and  the  rules  of  evidence  and  procedure 
applicable  to  actions  in  the  nature  of  equi- 
table actions  govern  the  admission  of  evi- 
dence and  the  determination  of  Its  force 
and  effect  In  an  equitable  action  which 
is  always  tried  by  the  court  without  the 
intervention  of  a  Jury,  the  admission  of 
incompetent  evidence  is  not  reversible  error, 
and  the  judgment  of  the  trial  court  will  not 
be  disturbed  on  appeal,  unless  It  appears  that 
the  judgment  is  based  upon  Incompetent  evi- 
dence or  the  result  is  affected  thereby,  where 
there  Is  sufficient  competent  evidence  to  sus- 
tain such  Judgment,  and,  further,  the  same 
will  not  be  disturbed  if,  after  excluding  the 
Incompetent  evidence,  the  judgment  Is  not 
against  the  weight  of  the  competent  evidence. 
Gemert  v.  Griffin,  28  Okl.  733,  116  Pac  439; 
Tobin  V.  O'Brieter,  16  Okl.  600,  85  Pac.  1121; 
Kennedy  v.  Pawnee  Trust  Co.,  34  OkL  140, 
126  Pac.  649.  The  reason  for  this  rule  is.  It 
will  be  presumed,  unless  the  contrary  ap- 
pears, that  the  court  considered  only  compe- 
tent and  legal  evidence  in  arriving  at  Its  con- 
clusion.   Gernert  T.  Oriffln,  supra;   Gemmel 
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V.  Fletdier,  76  Kan.  684,  92  Pac.  713,  93  Pac. 
339;  McCready  v.  Crane,  74  Kan.  710,  88 
Pac.  748.  For  these  reasons  the  admission 
«f  the  copy  ot  the  rolls  filed  in  the  county 
clerk's  office  and  the  guardian's  bond  was 
harmless  error. 

A  careful  examination  of  the  evidence  in 
the  record  discloses  that  the  Judgment  of  the 
lower  court  is  not  against  the  weight  of  the 
■competent  evidence,  excluding  the  above  in- 
competent evidence. 

4.  The  defendants  complain  that  the  court 
«rred  for  the  reason  that  the  court  excluded 
as  Incompetent  a  certified  copy  of  the  pro- 
bate order  approving  the  final  report  of  the 
guardian  of  the  plaintiff  and  discharging  said 
suardlan  for  the  reason  that  the  ward  had 
reached  his  majority.  The  material  part  of 
this  order  is  as  follows : 

"Now  comes  on  for  approval  report  filed  by 
fruardian  4 — 17 — 1906,  and  the  court  having  ex- 
amined the  same  being  fuUy  advised  doth  ap- 
prove same  and  ditebarge  said  guardian  as  ward 
IS  of  age." 

The  order  bears  date  of  October  21,  1906. 
This  was  offered  in  behalf  of  the  defendants 
to  show  that  the  plaintiff  had  reached  his 
majority  on  the  31st  day  of  October,  1906. 
When  a  controversy  over  some  right  between 
parties  has  been  determined  by  Judicial  de- 
cree, the  law  considers  such  controversy  final- 
ly settled.  If  either  party  attempts  to  raise 
In  another  action  the  question  adjudicated  by 
the  former  Judgment,  the  former  Judgment  is 
admissible  in  evidence  to  prove  the  former 
adjudication,  and  is  conclusive  as  to  the  is- 
sues determined  by  it  The  law  permits  only 
one  trial  on  an  issue  between  the  same  par- 
ties and  their  privies.  But  a  Judgment  to  be 
binding  on  parties  must  be  a  Judgment  deter- 
minative of  some  issue  in  controversy  be- 
tween the  parties,  and  it  must  be  determina- 
tive of  some  Issue,  question,  dispute,  or  right 
which  the  law  recognizes  as  subject  to  final 
determination  by  the  courts. 

[S]  While  the  age  of  the  minor,  in  a  pro- 
ceeding to  discharge  the  guardian  for  the 
reason  tliat  such  minor  had  attained  his  ma- 
jority, is  subject  to  judicial  determination  for 
the  purpose  of  discharging  the  guardian,  such 
Judgment  would  not  fix  the  minor's  age  for 
other  purposes.  Such  Judgment  is  not  the 
result  of  a  controversy  between  the  parties 
over  issues  such  as  the  law  requires  of  those 
Judgments  which  are  given  probative  valu& 
The  order  discharging  the  guardian  is  not  a 
Judgment  resulting  from  a  contest  between 
the  parties  to  this  action  or  any  other  action 
or  between  any  parties  in  any  action.  It  is 
an  order  procured  by  a  proceeding  ex  parte 
in  its  nature,  and  is  npt  biuding  or  compe- 
tent evidence  against  the  minor  in  an  action 
concerning  his  subsequent  transactions.  It 
lacks  the  quaUty  of  finality  and  conclusive- 
ness wliich  those  Judgments  have  that  are 
admissible  in  evidence.  The  principle  that 
such  order  is  not  competent  evidence  on  the 


question  of  age  of  a  minor  la  supported  by 
the  principle  annoimced  by  the  United  States 
'Supreme  Court  in  the  case  of  Mutyal  Benefit 
Lif^  Insurance  Co.  v.  Tisdale,  91  U.  S.  238, 
23  L.  Ed.  314,  that  the  letters  of  administra- 
tion on  the  insured  estate  is  not  legal  evi- 
dence to  prove  the  death  of  the  insured  in 
an  action  brought  by  the  beneficiary  named 
in  the  policy.  By  analogy,  the  same  principle 
would  apply  to  this  case.  The  probate  court 
must  l>e  satisfied  that  a  party  is  dead  before 
it  can  grant  letters  of  administration  on  his 
estate,  and  it  must  be  satisfied  that  the  mi- 
nor has  reached  his  majority  before  it  can 
make  an  order  discharging  the  guardian. 
Both  are  conditions  precedent  to  the  making 
of  the  orders.  Therefore  there  was  no  error 
in  excluding  said  order. 

Neither  is  the  exclusion  of  the  testimony  of 
J.  Coody  Jolmson  error  offered  apparently 
for  the  purpose  of  impeaching  certain  testi- 
mony of  Willie  Alexander.  A  party  seeking 
to  impeach  a  witness  on  the  ground  that  be 
has  made  statements  contradictory  to  ills  ev- 
idence must  first  lay  a  foundation  by  asking 
definitely  the  witness,  if  he  did  not  make  con- 
trary statements,  fixing  the  time,  place,  and 
person  to  whom  the  statements  are  supposed 
to  liave  been  made.  If  the  witness  expressly 
denies  making  such  statements,  then  the  im~ 
peaching  witness  must  be  asked  whether  or 
not  the  witness  made  such  statements.  This 
must  be  done  with  such  clearness  and  defl- 
niteness  as  to  prevent  confusion  and  give 
both  witnesses  a  thorough  understanding  as 
to  the  time,  place,  and  occasion  and  state- 
ments purported  to  have  been  made.  It 
seems  that  these  requirements  were  not  met 
by  defendants.  Further,  before  this  court 
can  consider  the  exclusion  of  particular  tes- 
timony to  determine  whether  or  not  there 
was  error,  the  records  must  disclose  what 
that  testimony  would  have  been  if  admitted. 
It  does  not  appear.  Farmers'  Product  & 
Supply  Go.  T.  Bond,  161  Pac.  181,  and  cases 
cited. 

The  Judgment  of  the  lower  court  should  be 
affirmed. 

PBB  ODBIAM.    Adopted  in  whole. 


MABTIN  T.   FORD  MOTOR  GO.  et  aL 

(No.  8202.) 

(Supreme  Court  of  Oklahoma.    Nov.  28,  19ldb 

Rehearing  Denied  Oct.  9,  1917.) 

(BvUahut  t»  the  Court.) 

1.  FbAUD   «=»47— StJFFICIBHOT  OF  PETITIOir— 

Dahaoe. 
A  petition  attempting  to  i^ead  a  cause  of 
action  for  fraud  and  deceit,  which  fails  to 
show  any  damage  reeulting  to  plaintiff  from  such 
alleged  fraudulent  acts,  does  not  state  a  cause 
of  action. 

2.  FnAtjB  «=s»41— StrmciEifCT  or  Pkhtioit — 
Cause  or  Action. 

The  amended  and  supplemental  petition  ex- 
amined, and  held,  that  the  same  does  not  state 
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a  cause  of  action,  and  that  the  action  of  the 
trial  court  in  suataining  a  demurrer  thereto  was 
proper, 

CoiBinla8l<mers'  Opinion,  Division  Xo.  4. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfleld,  Judge.  * 

Action  by  B.  H.  Martin  against  the  Ford 
Motor  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Morgan  &  Deupree,  of  Oklahoipia  City,  for 
plaintiff*  In  error.  Vaught  &  Brewer  and 
John  H.  Ualley,  all  of  Oklahoma  Cnty,  for 
defendants  in  error. 

EDWARDS,  O.  The  only  question  in  this 
appeal  is  whether  or  not  tlie  amended  and 
supplemental  petition  filed  by  plaintiff  in  er- 
ror, plaintiff  below,  states  a  cause  of  action. 
The  lower  court  sustained  a  demurrer  there- 
to. The  plaintiff  elected  to  stand  upon  said 
amended  and  supplemental  petition,  and  re- 
fused to  plead  further.  Judgment  was  en- 
tered for  defendant,  and  the  plaintiff  brings 
the  case  to  this  court  by  transcript.  The 
amended  and  supplemental  petition  is  quite 
lengthy,  but  a  synopi^  of  the  allegations  is 
about  as  follows:  Tliat  on  the  28th  day  of 
June,  1915,  the  plaintiff  was  the  owner  of  and 
entitled  to  the  possession  of  certain  real  estate 
which  had  theretofore  been  mortgaged  by 
plaintiff  and  one  Elndlay,  lessee  of  said  real 
estate,  to  one  Milnor,  to  secure  a  debt  in  the 
sum  of  $16,800.  That  said  mortgage  had  been 
foreclosed  by  said  mortgagee,  which  foreclo- 
sure suit  plaintiff  herein  had  contested  on  the 
ground  that  said  Findlay  was  primarily  lia- 
ble, and  all  resources  of  the  said  Findlay 
should  be  exhausted  before  the  said  proper- 
ty of  plaintiff  would  be  liable.  That  said 
foreclosure  suit  had  been  appealed  to  the  Su- 
preme Court  of  this  state  as  No.  5733  (152 
Pac.  388)  in  that  court  and  was  then  pend- 
ing. That  on  or  al>out  the  27th  day  of  June, 
1915,  the  defendants  Oummings  and  Holt  en- 
tered into  oral  negotiations  with  plaintiff  to 
procure  a  quitclaim  deed  to  said  real  estate. 
That  plaintiff  advls^  said  defendants  of  the 
condition  of  the  litigation  Involving  said 
mortgage  pending  in  the  Supreme  Court,  and 
informed  the  said  defendants  that  he  would 
not  give  a  quitclaim  deed  to  said  property  if 
he  would  thereby  lose  his  right  to  defeat 
the  said  mortgage,  or  lose  his  interest  in  the 
said  property  to  the  amount  of  said  mort- 
gage, nor  unless  he  oould  still  retain  his 
right  to  defeat  the  said  mortgage.  That 
plaintiff  was  thereupon  informed  by  said  de- 
fendants that  they  were  willing  to  give  him 
the  sum  of  $950  for  a  quitclaim  deed,  and 
that  by  malting  said  quitclaim  deed  plaintiff 
would  lose  none  of  his  rights  in  said  litiga- 
tion pending  in  the  Supreme  Court,  and  that 
if  he  could  defeat  said  mortgage  he  would 
still  have  the  interest  In  said  property  at 
least  equal  to  the  amount  of  the  said  Milnor 
notes  and  mortgages,  with  interest.  That 
the  said  defendants  bad  already  negotiated 
ie7P.-63 


with,  the  said  Milnor  to  purchase  the  satd 
notes  and  mortgages  and  judgment  involved 
in  said  appeal  in  the  Supreme  Court,  and 
knew  that  if  they  shotdd  purchase  the  inter- 
est of  the  said  Milnor  as  aforesaid,  and 
should  reoelve  from  plaintiff  a  qnitclain^ 
deed,  that  they  would  thereby  secure  all  of 
the  title  to  said  property,  and  would  com- 
pletely exclude  plaintiff  from  any  right,  title, 
or  interest  therein.  That  the  said  defend- 
ants did  not  inform  plaintiff  of  their  negoti- 
ations with  the  said  Milnor,  and  if  plaintiff 
had  known  of  such  negotiations  he  would 
not  have  executed  and  delivered  said  quit> 
claim  deed.  That  the  said  quitclaim  deed 
was  executed  and  delivered  by  plaintiff  with 
the  understanding  that  the  plaintiff  would 
retain  his  right  to  save  his  Interest  in  said 
property  to  the  extent  of  said  notes  and 
mortgages,  and  in  Ignorance  of  the  fact  that 
the  said  Holt  and  Cummings  had  already 
negotiated  with  the  said  Milnor  for  the  pur- 
chase thereof,  and  that  said  deed  would  con- 
vey all  the  interest  of  plaintiff  in  said  prop- 
erty to  the  said  Cummings.  That  it  was  tia- 
derstood  and  orally  agreed  that  the  said  deed 
was  to  remain  in  the  Western  National  Bank 
untn  about  the  6th  day  of  July,  when  plain- 
tiff should  call  and  get  the  sum  of  $990,  and 
that  said  deed  should  then  be  delivered  to 
Cummings.  That  on  or  about  the  3d  day  of 
July  plaintiff  notified  the  defendant  Holt 
that  he  did  not  want  him  t6  deliver  the  said 
deed  or  accept  the  said  sum  of  $950,  and  de- 
manded a  return  of  the  deed  from  said  Holt, 
which  was  refused  by  him  and  the  deed 
delivered  to  Cummings,  who  Immediately 
placed  the  same  on  record.  That  the  plain- 
tiff allowed  the  said  purchase  price  to  re- 
main in  said  bank  until  the  17th'  day  of  Ju- 
ly, trying  to  induce  the  defendants  to  pay 
the  same  bade  to  Ctunmlngs  and  to  get  said 
deed  beck  for  the  plaintiff,  and  that  on  said 
date  the  said  bank  delivered  to  plaintiff  the 
sum  of  $750  of  the  purchase  price.  That 
plaintiff  thereupon  tendered  to  the  said  Cum- 
mings the  sum  of  $950,  and  demanded  a  t» 
turn  of  said  deed  or  a  reconveyance  of  said 
property,  which  was  refused.  Plaintiff  ten- 
ders to  said  defendant  said  sum  and  de- 
mands a  recanveyanee  of  said  property. 
That  thereafter  the  said  Cummings  filed  a 
motion  in  the  Supreme  Court,  setting  out 
that  he  was  the  owner  of  all  the  Interest  ln° 
said  real  estate,  that  the  matters  Involved 
in  No.  5733  had  become  a  moot  question, 
and  praying  that  said  a]H>eal  be  dismissed. 
That  the  property  is  of  the  value  of  $30,000. 
Plaintiff  then  prays  that  said  quitclaim  deed 
be  canceled,  that  he  be  decreed  to  be  the 
owner  of  said  property  or  for  Judgment 
against  the  defendants  in  the  sum  of  $30,000, 
and  for  exemplary  damages.  A  copy  of  the 
deed  dated  July  1st  Is  attached. 

[1,2]  Does  the  foregoing  petition  state  a 
cause  of  action  good  as  against  general  de- 
murrer? An  examination  of  the  petition 
dl^clo^es  that  plaintiff  has  failed  to  set  out 
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any  damage  resulting  to  him  from  the  al- 
leged fraudulent  acts.  He  allegeatbat  be 
was  not  informed  tliat  Cummings  and  Holt 
were  negotiating  with  Milnor  for  the  pur- 
chase of  the  notes,  mortgages,  and  judg^ 
ments,  and  that  such  fact  was  concealed 
from  him  by  Cummings  and  Holt,  and  If  be 
had  known  of  such  fact  be  would  not  have 
made  the  quitclaim  deed.  We  do  not  per- 
ceive how  this  would  be  material  as  a  tmsis 
for  an  action  for  fraud  and  deceit,  since 
Cummings  as  assignee  could  take  no  great- 
er interest  in  the  notes,  mortgages,  and  judg- 
ment than  Milnor,  the  assignor,  had.  It  is 
true  that  plaintiflf  follows  this  up  with  an 
allegation  that  Cummings  thereafter  filed  a 
motion  in  the  Supreme  Court  setting  out 
that  he  was  the  owner  both  of  the  Interest 
of  Milnor  and  Martin  in  the  matters  involved 
in  cause  No.  5733  in  said  Supreme  Court, 
and  that  -therefore  only  a  moot  question  was 
before  the  Supreme  Court,  but  plaintiff  does 
not  allege  that  this  motion  was  ever  acted 
upon  by  the  Supreme  Court,  or  that  he  suf- 
fered any  damage  by  reason  of  such  motion. 
The  mere  fact  that  defendants  did  not  dis- 
close to  plaintiff  their  negotiations  with  Mil- 
nor for  the  purchase  of  the  Judgment  ren- 
dered in  lus  favor  against  the  plaintiff  does 
not  of  Itself,  In  the  absen6e  of  an  allegation 
of  damage  resulting  therefr<Hn,  constitute 
actionable  fraud ;  nor  the  mere  fact  that  de- 
fendants later  filed  a  motion  in  the  Supreme 
Court,  in  No.  57S3,  setting  out  that  they  had 
purchased  the  title  of  the  real  estate  Inyolv- 
ed  in  this  action  from  plaintiff  and  the  judg- 
ment of  Milnor,  and  owned  all  the  interest 
of  both  plaintiff  and  Milnor  in  the  matter  In 
controversy,  rendering  the  matter  before  that 
court  a  moot  question,  does  not  of  itself,  in 
the  absence  of  an  allegation  of  damage  re- 
sulting therefrom,  constitute  actionable 
fraud.  The  plaintiff,  to  state  a  cause  of  ac- 
tion, must  allege  some  damage  as  the  result 
of  such  acts  of  concealment  It  is  not  al- 
leged that  plaintiff  was  deprived  of  his  right 
to  prosecute  his  appeal  to  a  final  determina- 
tion upon  the  merits,  nor  tbat  plaintiff  was 
deprived  of  any  right  or  any  Interest  in  the 
property  by  the  acts  or  conoealment  of  the 
defendants.  Sailing  to  do  this,  we  think  he 
fails  to  that  extent  to  state  a  cause  of  ac- 
tion. If  it  was  intended  by  the  plaintiff  that 
the  lower  court  or  this  court  should  take 
judicial  knowledge  of  cause  No.  5733  (Mar- 
Un  V.  Milnor  et  al.,  162  Pat  388,  not  yet 
officially  reported),  then  the  lower  court  at 
the  time  it  sustained  the  demurrer  and  ren- 
dered judgment  from  which  this  appeal  is 
taken  had  judicial  knowledge  that  cause  Js'o. 
6733  had  already  been  dismissed  in  the  Su- 
preme Court,  for  the  reason  tbat  the  case 
made  for  appeal  had  not  been  served  upon 
the  necessary  parties  to  give  the  Supreme 
Court  jurisdiction,  and  had  not  been  certified 
for  use  as  a  transcript,  and  that  the  merger 
of  interest  of  Cummings  as  grantee  under 


the  quitclaim  deed  and  assignee  of  the  Judg- 
ment of  Milnor,  so  far  as  the  record  dis- 
closes, was  never  called  to  the  attention  of 
the  Supreme  Court,  and  such  merger  would 
have  been  entirely  immaterial  if  the  same 
had  been  called  to  its  attention,  since  under 
the  record  that  court  had  not  and  could  not 
acquire  jurisdiction  of  said  appeaL 

It  follows  that  the  judgment  of  the  trial 
court  in  sustaining  the  demurrer  to  ithe 
amended  and  supplemental  petition  was  cor- 
rect. 

The  cause  is  af&rmed. 

PER  CURIAM.    Adopted  in  whole. 


SHAWNEE  NAT.  BANK  v.  POOU 

(No.  7628.) 

(Supreme  Court  of  Oklahoma.     Oct.  31,  1916. 
Rehearing  Denied  Oct.  9, 1917.) 

(Byllabut  »v  ike  Court.) 

1.  Affeai.  and  Ebbob  «S3171(1)  —  Rkvxbw  — 

Theory  oi'  Cause, 
A  party  to  an  action,  having  presented  bis 
case  or  defense  to  the  trial  court  upon  a  certain 
and  definite  theory,  is  bound  thereby  throughout 
the  subsequent  stages  of  said  cause, 
a  Appeal  and  Ebbob  «:s>1005(3)— Rbtixw— 

Weight  of  Evidence. 
Where  there  is  a  conflict  in  the  evidence  and 
the  issues  are  fairly  submitted  to  the  jury  under 
proper  instructions  and  a  motion  for  new  trial 
is  overruled,  this  court  will  not  disturb  the  ver- 
dict on  the  weight  of  evidence. 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  D.  L.  Pool  against  the  Shawnee 
National  Bank.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Arrington  &  Arrington,  of  Tecumseh,  and 
Abernathy  &  Howell,  of  Oklahoma  City,  for 
plaintiff  in  error.  Baldwin  &  Carlton,  of 
Sbawnee,  for  defendant  in  error. 

DB  GRAFFENRIBD,  C.  This  was  a  suit 
instituted  by  plaintiff  against  the  defendant 
to  recover  a  sum  of  money  as  usury,  and  sub- 
stantially alleges  that  on  January  4,  1911, 
plaintiff  was  indebted  to  defendant  in  the 
sum  of  $2,000,  at  which  time  the  plaintiff  ex- 
ecuted and  delivered  to  defendant  his  promis- 
sory note  for  $2,262  to  become  due  and  pay- 
able on  the  15th  day  of  October,  1911 ;  that 
the  $202  placed  in  said  note  was  interest  and 
largely  in  excess  of  10  per  cent,  the  legal 
rate ;  that  on  January  16,  1912,  said  note,  to- 
gether with  $238  additional  as  interest  was 
paid  defendant  by  the  execution  of  a  deed  to 
defendant  to  real  estate  at  an  agreed  value 
of  $2,500.  Defendant  filed  its  amended  an- 
swer, denying  every  allegation  of  the  peti- 
tion. Further  answering,  defendant  admits 
that  plaintiff  was  indebted  to  the  defendant 
for  $2,000,  but  denies  It  charged  the  $262  as 
interest  on  said  note,  and  denies  payment  of 
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the  note:  or  any  Interest ;  tbat  the  deed  was 
not  deUvered  in  payment  of  said  note,  Hut  tu 
order  that  the  property  could  be  sold,  and 
the  proceeds  of  sale  to  be  credited  on  said 
note;  that  at  the  time  of  malting  said  note 
for  $2,262  an  'error  in  calculating  the  amount 
the  plaintiff  was  indebted  to  defendant  in 
the  sum  of  $180  was  made,  and  not  dls- 
coveried  until  after  the  note  and  mortgage 
was  executed,  and  upon  the  discovery  the 
defendant  tb«i  and  there,  in  the  presence  of 
and  with  the  oonsent  of  the  plaintiff,  placed 
a  credit  on  said  note  for  $180,  which  made 
.■aid  note  the  amount  of  $2,082;  and  that 
therefore  the  note  was  not  usurious.  The 
case  was  tried  to  Jury,  and  verdict  In  favor 
of  plaintiff  for  $524. 

[1]  In  the  brief  of  defendant  the  doctrine 
of  locus  poenltentlie  is  invoked;  tbat  is,  even 
if  the  defendant  charged  usury.  It  has  re- 
linquished its  claim  to  same  by  placing  a 
credit  of  $180  on  the  note  before  payment. 
This  theory  is  not  pleaded  by  defendant,  and 
neither  was  It  referred  to  in  the  trial  of  the 
case,  and  no  instruction  was  asked  to  cover 
this  theory.  In  Its  amended  answer  defend- 
ant alleged  the  $180  credit  was  made  to  cor- 
rect an  error  In  the  making  of  said  note,  and 
offered  Its  evidence  upon  this  theory,  Insist- 
ing that  it  did  not  charge  usury.  In  the 
case  of  Home  y.  Okl.  State  Bank,  42  Okl.  37, 
ISd  Pac.  902,  the  court  in  the  syllabus  says: 

"A  party  to  an  action,  having  presented  his 
case  or  defense  to  the  trial  court  upon  a  cer- 
tain and  definite  theory,  is  bound  thereby  through- 
out the  subsequent  stages  of  said  cause."  Wal- 
tace  v.  Killian,  40  Okl.  631,  140  Pac.  162 ;  Her- 
bert V.  Wagg  et  al.,  2T  Okl.  674,  117  Pac.  209; 
a,  B.  I.  &  P.  Ry.  Oa  V.  McBee,  45  Okl.  192, 
145  Pac.  331;  Bouton  v.  Carson,  152  Pac.  131. 

We  therefore  hold  that  the  defendant  can- 
not be  heard  to  advance  this  theory  In  this 
court 

[2]  It  is  earnestly  contended  by  the  de- 
fendant tbat  the  preponderance  of  the  evi- 
dence shows  tbat  there  was  no  usury  in  the 
note;  that  $180  was  added  to  and  placed  In 
the  note  by  mistake;  that  the  mistake  was 
discovered  and  corrected  by  crediting  the 
note  with  $180  In  the  presence  of  plaintiff 
before  the  note  was  delivered.  This  was  tes- 
tified by  Mr.  Jones,  cashier  of  the  bank.  On 
the  other  hand,  this  was  positively  denied  by 
plaintiff,  and  he  further  testified  that  he  paid 
to  defendant  the  full  face  of  the  note  by  his 
deed  to  defendant.  Counsel  for  defendant 
criticizes  certain  Instructions  of  the  court, 
but  we  think  the  Instructions  fairly  and  cor- 
rectly cover  every  issue  presented  to  the 
court,  and  were  as  full  and  favorable  to 
the  defendant  as  it  could  ask.  Where  there  is 
a  confiict  in  the  evidence  and  the  issues  are 
fairly  submitted  to  the  Jury  under  proper 
instructions,  and  a  motion  for  new  trial  is 
overruled,  this  court  will  not  disturb  the  ver- 
dict on  the  weight  of  evidence.  First  Bank 
of  Hoffman  v.  Harrison,  29  Okl.  302,  116 
Pile.  789;  New  Slate  Grocery  Co.  v.  Wiles,  32 


Okl.  87, 121  Pac.  252;  Strlckler  v.  Gltchel,  14 
Okl.  523,  78  Pac.  94;  Kuhl  v.  Supreme  Lodge, 
18  Okl.  383,  8».Pac.  1126;  Armstrong,  Byrd 
&  Co.  V.  Crump,  25  Okl.  452,  106  Pac.  855; 
Jeffers  v.  Hensley,  28  Okl.  519,  114  Pac. 
1101;  Smith  T.  Bell,  44  Okl.  370,  144  Pac. 
10S8. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

PBR  CURIAM.    Adopted  In  whole. 


PIONEER   TELEPHONE   &   TELEGRAPH 
CO.  V.  STATE  et  al.    (No.  6464.) 

(Supreme  Court  of  Oklahoma.    Sept  25,  1017.) 

(ByUaiiu  bu  the  Court.) 

1.  Teleokafhs  Awn  Telsphones  «=>33%— 
Rate*— Reasonable  Value  or  PsorEBTT. 

What  a  telephone  company  is  entitled  to 
demand  in  order  that  it  may  have  just  compen- 
sation is  a  fair  return  upon  the  reasonable  value 
of  its  property  as  a  goinK  concern,  as  distin- 
guished from  its  physical  value  as  a  mere  naked 
plant.  This  value  is  not  obtained  by  adding  up 
a  number  of  separate  items,  but  by  taking  a 
comprehensive  view  of  each  and  all  of  the  ele- 
ments of  property,  tangible  and  intangible,  in- 
cluding property  rights,  and  considering  them 
all,  not  as  separate  things,  but  as  inseparable 
parts  of  one  harmonious  entity,  and  exercising 
the  judgment  as  to  the  value  of  that  entity. 

2.  Teleobapbs  ano  Telephones  $=933(1)  — 
Rates  —  Single  Exchange  —  Value  or 
Plant. 

Where,  in  a  rate  case  against  a  telephone 
company  whoso  lines  extend  throughout  the 
state,  it  is  charged  that  the  exchange  rates  of  a 
single  municipality  are  unreasonable,  the  Corpo- 
ration Commission  in  finding  a  basis  for  the  ad- 
justment of  such  rate  should,  as  far  as  practi- 
cable, separate  the  valuation  of  the  toll  plant 
from  the  value  of  the  exchange  plant  and  equi- 
tably apportion  between  them  the  value  of  the 
property  used  in  common  in  giving  both  classes 
of  service. 

3.  tplboeaphb  avd  telephones  ®=33(1)  — 
Rates— Depeeciation'  Pdnd. 

Where  the  evidence  shows  and  the  Commis- 
sion finds  that  the  plant  is  kept  in  a  high  state 
of  efficiency,  and  charges  are  made  in  rates 
for  the  purpose  of  counteracting  or  preventing 
depreciation  by  replacement,  no  necessity  exists 
for  building  up  a  fund  to  be  used  for  the  pur- 
pose of  counteracting  purely  theoretical  depre- 
ciation. 

4.  Appeal  from  Cobpokation  Commission 
— Constitutionai,  Pkovisiohs. 

Section  22,  art.  9,  WUliams'  Constitution 
provides:  "In  no  case  of  appeal  from  the  Com- 
mission, shall  any  new  or  additional  evidence 
be  introduced  in  the  Supreme  Court.  •  •  • 
The  Supreme  Court  shall  have  jurisdiction,  on 
such  appeal,  to  consider  and  determine  the  rea- 
sonableness and  justness  of  the  action  of  the 
Commission  appealed  from,  as  well  as  any  other 
matter  arising  under  such  appeal:  Provided, 
however,  that  the  action  of  the  Commission  ap- 
pealed from,  shall  be  regarded  as  prima  facie 
just,  reasonable,  and  correct;  but  the  court 
may,  when  it  deems  necessary,  in  the  interest 
of  justice,  remand  to  the  Commission  any  case 
pending  on  appeal,  and  require  the  same  to  be 
rurther  investigated  by  the  Commission,  and 
reported  upon  to  the  court  (together  with  a 
certificate  of  such  additional  evidence  as  may 
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be  tendered  before  the  CommJBsion  by  any  party 
in  intereet),  before  the  appeal  ia  finally  decided. 

(Additional  BiflUbus  by  Editorial  Staff.) 

5.   WOBDB  AND   PhBASBS  —   "GoiNO   CONCBBN 

Value." 
The    term    "goinir    concern    value"    simply 
means  the  value  of  the  plant  as  a  whole  upon 
which  the  company  is  entitled  to  a  fair  return, 
as  distinguished  from  its  bare  physical  value. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Going 
Value.] 

Appeal  from  the  Corporation  Commission. 

Proceeding  by  the  State  of  Oklahoma  and 
James  W.  Bolen  against  the  Pioneer  Tele- 
phone &  Telegraph  Cbmpany.  From  an  or- 
der of  the  Corporation  Commission  fixing  a 
schedule  of  rates  for  exchange  service  In  the 
dty  of  Ada,  defendant  apjpeals.  Cause  re- 
manded to  Corporation  Commission  for  fur- 
ther Investigation  and  report  and  for  a  re- 
turn of  the  record  to  Supreme  Court,  with 
certificate  of  sudi  additional  evidence  as  may 
be  tendered  before  the  Commission  within  60 
days  from  date  of  order. 

S.  H.  Harris,  Claude  Nowlln,  J.  H.  Splel- 
man,  and  M.  8.  Singleton,  all  of  Oklahoma 
City,  for  plaintiff  in  error.  S.  P.  Freellng, 
Atty.  Gen.,  and  Jno.  B.  Harrison,  Asst  Atty. 
Gen.,  for  defendants  In  error. 


KANE,  3.  This  is  an  appeal  from  an  order 
of  the  Corporation  Commission  fixing  a  sched- 
ale  of  rates  to  be  cbarged  by  the  Pioneer  Tel- 
ephone &  Telegraph  Company  for  exchange 
service  In  the  city  of  Ada.  At  the  time  the 
complaint  herein  was  filed  the  telephone  com- 
pany was  charging  for  exchange  service  at 
Ada  the  foUowlsg  rates  per  month: 

For  business  single  line ^  50 

For  business  extension  line 1  00 

For  PBX  sets,  per  line 1  00 

For  residence  single   line 160 

For  residence  two-party  line 1  25 

For  residence  extension  sets 50 

THie  complainant  alleged  that  these  rates 
were  unreasonable,  and  prayed  the  Corpora- 
tion Commission  to  reduce  them  to  an  equl- 
tat>le  basis.  The  answer  of  the  defendant  spe- 
cifically denied  that  the  rates  charged  for 
exchange  service  In  the  dty  of  Ada  were  un- 
reasonable, and  allied  that,  on  the  con- 
trary, said  rates  were  inadequate  to  Insure 
the  comi>any  .i  fair  return  upon  the  reason- 
able value  of  its  property  used  for  the  pur- 
pose of  giving  such  service.  Wherefore,  It 
prayed  to  be  permitted  to  Increase  its  ex- 
change rates  in  the  city  of  Ada  to  ^.60  per 
month  for  single  line  business  telephones, 
$2  per  month  for  single  line  residence  tel- 
^hones,  and  $1.50  per  month  for  two-party 
line  residence  telephones.  After  very  full 
hearings,  held  at  several  convenient  points  In 
the  state,  the  Corporation  Commission  pro- 
mulgated an  order  fixing  the  iwtes  to  be 
charged  per  month  as  follows: 


For  business  single  line  phone |2  00 

For  business  extension  line 1  00 

For  business  PBX   line 1  00 

For  residence  single   line 1  00 

For  residence  two-party   line 75 

For  residence  extension  line 50 

This  order  is  the  one  here  for  review  in 
this  proceeding.  The  evidence  adduced  at 
the  trial  on  behalf  of  the  complainant  con- 
sisted  of  certain  statistical  exhibits  prepar- 
ed by  the  company  and  filed  with  the  Cor- 
poration C<munlssion  for  its  information, 
which  purport  to  cover  all  details  of  the 
operation  of  the  teleph(Hie  exchange  of  the 
defendant  in  the  city  of  Ada,  including  the 
value  of  its  entire  system,  and  the  compara- 
tive value  of  its  property  used  in  the  pub- 
lic service  at  Ada,  and  the  relation  between 
the  business  of  the  Ada  exchange  and  tliat 
of  the  telephone  company  as  a  whole.  Mr. 
Gteorge  P.  Player,  the  telephone  expert  and 
engineer  of  the  Corporation  Commission,  ex- 
plained these  statistical  exhibits,  and  drew 
certain  expert  deductions  therefrom  as  to 
the  valuation  of  tiie  defendant's  property, 
the  proportion  thereof  that  was  employed  for 
the  public  service  at  Ada,  and  the  returns 
thereon  received  by  the  company.  Tlie  evi- 
dence offered  in  behalf  of  the  company  con- 
sisted of  tabulated  statements  prepared  by 
tile  company  for  this  particular  case,  whldh 
purported  to  constitute  a  complete  inven- 
tory of  its  property  connected  with  its  ex- 
change at  Ada;  also  all  property  in  or  im- 
mediately connected  with  the  Ada  exchange 
that  was  used  in  connection  with  the  toll 
plant,  separating  in  the  schednle  the  proper- 
ty that  was  used  for  toll  purposes  from  that 
used  for  exchange  purposes.  These  tabulat- 
ed statements  were  supplemented  by  deduc- 
tions drawn  therefrom  by  the  company's  ex- 
perts and  engineers.  All  of  these  statements 
Introduced  in  evidence  by  the  respective  par- 
ties and  the  oral  evidence  of  the  experts  in 
relation  thereto,  together  with  the  elaborate 
findings  and  conclusl<»i8  of  the  Corporation 
Commission,  are  set  out  In  full  In  the  briefs, 
and,  with  arguments  of  counsel,  make  two 
quite  pretentious  volumes  of  363  and  110 
pages,  respectively,  of  printed  matter.  From 
a  careful  study  of  this  mass  of  learning  and 
expert  opinion  on  the  subject  of  telephony 
and  rate  regulation,  we  gather  it,  that  there 
is  no  difference  of  opinion  between  counsel 
for  the  respective  parties  as  to  the  right  of 
the  telephone  using  Inhabitants  of  Ada  to 
have  a  reasonable  rate  fixed  by  the  telephone 
company  for  exchange  service  at  that  point, 
or  that,  on  the  other  hand,  the  company  la 
entiUed  to  demand  for  such  service  a  fair 
return  upon  the  reasonable  value  of  Its  prop- 
erty as  a  producing  factor  at  the  time  it  Is 
being  used  by  the  public.  Both  parties  also 
seem  to  recognize  the  practical  necessity  for 
establishing  and  maintaining  level  rates  for 
exchange  services. 

The  parties  being  In  accord  as  to  these 
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points,  we  win  confine  ourselTes  as  nearly 
as  may  be  to  the  gpedflc  elements  considered 
by  the  Commission  in  fixing  tbe  valuation  of 
the  plant  which  connsel  contend  are  errone- 
ous. The  GorporatioD  Ciommlssion,  it  ap- 
pears, proceeded  upon  the  theory  that  to  the 
yalue  of  the  property  devoted  to  the  giving 
of  exchange  service  at  Ada  sbonld  be  added 
a  proportionate  part  of  the  entire  value  of 
the  property  of  the  defendant  devoted  to  the 
furnishing  of  long-distance  or  toll  service  in 
the  entire  state;  in  other  words,  that  the 
total  value  of  the  property  devoted  purely  to 
exchange  service,  and  a  proportionate  part 
of  the  value  of  the  property  devoted  to  the 
giving  of  long-distance  or  toll  service,  would 
be  tbe  amount  upon  which  the  company  was 
entitled  to  returns  for  the  furnishing  of  ex- 
change service,  and  that  to  the  revenues 
from  exchange  service  at  Ada  should  be  added 
all  revenues  derived  from  toll  service  in  and 
out  of  that  city.  The  reason  given  by  the 
C!ommisslon  for  this  basis  of  apportionment 
is  that,  inasmuch  as  the  company  owns  and 
operates  as  a  whole  all  of  the  exchanges  and 
its  toll  plants  within  tbe  state,  and  the  reve- 
nues accruing  from  both  classes  of  service 
are  placed  to  the  credit  of  the  company,  and 
all  expenses  incident  to  the  maintenance  and 
operation  of  both  toll  and  exchange  plants 
are  paid  out  of  such  revenues,  tbe  toll  and 
exchange  properties  of  the  company  should 
be  regarded  as  inseparable  factors  or  ele- 
ments in  the  general  property,  both  making 
a  single  industrial  and  commercial  entity. 
Upon  this  point  the  contention  of  connsel  for 
the  company  is  that,  in  passing  upon  the 
reasonableness  of  the  exchange  rates,  the 
value  of  the  property  devoted  to  the  giving 
of  exchange  service  should  be  separated  from 
the  value  of  the  property  devoted  to  giving 
toll  or  any  other  service  at  Ada,  and  that  in 
considering  this  value  of  the  Ada  exchange 
plant,  no  additions  should  be  made  thereto 
on  accoimt  of  the  toll  property  within  the 
Ada  exchange  or  anywhere  else  lb  the  state. 
[1]  Generally,  in  fixing  rates  for  a  tele- 
phone company  engaged  in  furnishing  serv- 
ices throughout  the  state,  regard  must  be 
had  at  the  outset  for  the  value  of  the  proj)- 
erty  of  the  company  as  a  whole.  If  the  re- 
turn on  the  value  of  the  property  as  a  whole 
Is  found  to  be  reasonable.  It  then  becomes 
necessary  to  determine  whether  the  rate 
classifications  are  proper  and  reasonable  as 
between  the  various  classes  of  users  and  the 
different  communities  or  municipal  units 
served  within  the  state.  This  for  the  reason 
that  it  Is  desirable  that  rates  as  a  whole  be 
made  uniform  and  reasonable  as  between  In- 
dividuals and  communities  of  the  same  class. 
WhUst  it  may  be  difficult  to  fix  rates  for  any 
particular  exchange  based  upon  the  actual  in- 
vestment in  that  exchange  at  any  given  time, 
it  is  conceivable  that  in  the  process  of  gen- 
eral rate  making  tbe  inhabitants  of  one  of 
the  municipal  units  connected  with  the  serv- 
ice system  as  a  whole  may  be  unreasonably 


discriminated  against.  This,  we  understand, 
it  Is  alleged  is  the  situation  at  Ada.  It  is 
merely  the  rate  for  exchange  service  at  Ada 
that  is  alleged  to  be  unreasonable,  and  the 
question  Is,  What  elements  should  be  consid- 
ered in  ascertaining  tbe  value  of  the  plant 
for  the  adjustment  of  this  rate.  If  fotmd  to 
be  unreasonable?  Generally,  when  rates  for 
a  specific  service  are  in  controversy,  there 
must  be  assigned  to  each  business  carried  on 
by  tbe  public  service  corporation  that  pro- 
I)orti<m  of  the  total  value  of  tbe  property  ^ 
which  will  correspond  to  the  extent  of  its 
employment  in  that  business.  Simpsdn  v. 
Shepherd,  230  U.  S.  852,  83  Sup.  Ct  729,  67 
U  Ed.  1511,  48  li,  R.  A.  (N.  S.)  1151,  Ann. 
Cas.  1916A,  18.  The  rule,  as  applicable  to 
telephone  companies,  is  frequently  found 
stated  somewhat  as  follows:  In  order  that 
local  exchange  rates  may  be  reasonably  ad- 
justed, it  is  desirable  that  as  far  as  possible 
they  shall  not  be  entangled  with  the  cost  of 
the  long-distance  service,  and  therefore  the 
valuation  of  the  toll  plant  should  be  separat- 
ed from  the  valuation  of  tbe  exchange  plant 
as  far  as  practicable.  Report  of  B.  C.  and 
William  B.  JaiAson,  experts  to  the  Massa- 
chusetts Highway  Commission,  17  Mass.  H. 
C.  R.,  2  R.  11;  In  re  Application  of  South- 
em  Bell  Tel.  Co.  to  Increase  rates  at  Wil- 
mington, N.  C,  11  N.  C.  C.  C.  R.  243;  In  re 
Application  of  Interurban  Tel.  Co.  for  au- 
thority to  increase  rates,  6  Wis.  R.  C.  R.  647. 
Such  a  separation  of  Investment  and  revenue 
and  expense  accounts  is  required  by  the  In- 
terstate Commerce  Commission  by  rule  as 
follows: 

"Accounts  should  show  fixed  capital,  operat- 
ing revenues,  and  operating  expenses  pertain- 
ing solely  to  any  exchange  or  toll  system  or  com- 
mon to  two  or  more  systems.  *  •  •  (a)  Tel- 
ephone companies  should  keep  their  fixed  capi- 
tal accounts  in  such  manner  as  will  enable  them 
to  show,  when  so  required  by  the  Commission, 
(1)  the  cost  of  fixed  capital  devoted  solely  to 
any  exchange  svstem,  (2)  the  cost  of  fixed  capi- 
tal devoted  solely  to  any  toll  system,  and  (3)  the 
cost  of  fixed  capital  used  in  common  by  two  or 
more  exchange  or  toll  systems. 

"(b)  The  classification  of  operating  revenues 
provides  separate  accounts  for  exchange  revenue 
and  for  toU  revenue.  Where  it  is  necessary  to 
apportion  the  revenue  between  these  accounts 
telephone  companies  should  be  prepared,  when 
so  required  by  the  Commission,  to  furnish  the 
basis  used  in  making  such  apportionment. 

"(c)  Telephone  companies  should  keep  their 
operating  expense  accounts  in  such  manner  as 
will  permit  them  to  show,  when  so  required  by 
the  Commission,  (1)  the  operating  expenses  per- 
taining solely  to  any  exchange  system,  (2)  the 
operating  expenses  pertaining  solely  to  any  toll 
system,  and  (3)  the  operating  expenses  which 
are  common  to  two  or  more  exchange  or  toll 
systems."   • 

[2]  We  therefore  conclude  that  where,  as  In 
the  case  at  bar,  It  Is  charged  that  the  ex- 
change rates  of  a  single  municipality  are 
unreasonable,  tbe  Corporation  Commission  tu 
finding  a  basis  for  the  adjustment  of  such 
rate  should,  as  far  as  practicable,  separate 
the  valuation  of  the  toll  plant  from  the  val- 
ue of  tbe  exchange  plant  and  equitably  ap- 
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portion  between  them  the  value  of  the  prop- 
erty used  in  common  In  giving  both  classes 
of  service.  But  by  this  we  do  not  wish  to  be 
understood  as  approving  the  conclusion 
reached  by  the  company,  its  counsel  and  ex- 
perts, as  to  the  comparative  value  of  the 
property  used  in  common  for  both  classes  of 
service.  In  apportioning  toll  line  property 
to  the  Ada  plant  they  adopt,  as  a  basis  for 
apportioning  the  value  of  the  property  used 
in  common  the  comparative  use  made  of  the 
common  switchboard.  This  switchboard  con- 
sists of  seven  sections,  three  of  which  are  de- 
voted to  caring  for  exchange,  and  four  for 
€oll  line  business.  By  this  process  they  find 
three-sevenths  of  the  property  of  the  Ada 
plant  to  be  chargeable  to  exchange  business, 
and  four-sevenths  to  the  toll  business.  This, 
the  Commission  correctly  finds,  is  a  purely 
arbitrary  basis  for  apportionment  It  seems 
to  us  ^that  the  values  of  the  property  used  in 
common  should  be,  as  far  as  practicable,  ap- 
■  portioned  between  the  exchange  service  and 
toll  service  on  actual  service  requirements, 
and  the  cause  will  be  remanded  to  the  Com- 
mission for  re-examlnatlon  on  this  point  for 
the  purpose  of  making  findings  and  conclu- 
sions upon  this  basis. 

[3]  Another  ground  for  complaint  is  based 
upon  the  dalm  that  the  Corporation  Commis- 
sion refused  to  allow  the  company  a  suffi- 
cient reserve  for  depreciation.  The  Commis- 
sion held  that,  inasmuch  as  the  evidence 
showed  that  the  physical  plant  was  kept  up 
to  a  high  degree  of  efficiency  by  replacements 
paid  for  out  of  current  revenue,  and  that  any 
deterioration  covered  by  obsolescence  would 
not  affect  the  result  In  the  case  at  bar,  there 
was  no  depreciation,  and  therefore  an  allow- 
ance for  a  reserve  fund  to  take  care  of  de- 
preciation was  not  necessary,  and  should  not 
be  allowed.  The  contention  of  the  company 
on  this  point  Is  that,  notwithstanding  every 
party  of  a  properly  CMistructed  and  well- 
equipped  telephone  system  may  be  maintain- 
ed in  good  condition  from  year  to  year  out 
of  the  maintenance  fund,  yet  the  time  Inev- 
itably comes  with  every  building  and  unit 
of  equipment  when  It  can  no  longer  be  kept 
serviceable  by  repairs  or  current  maintenance, 
and  when  It  must  be  replaced  substantially 
in  Its  entirety.  Therefore,  they  say,  since 
the  total  life  expectancy  of  the  parts  of  the 
entire  plant  may  be  measured  in  years  on 
something  similar  to  a  mortality  table  basis, 
unless  a  depreciation  fund  is  provided  for 
from  year  to  year  out  of  earnings,  sufficient 
to  replace  the  plant  substantially  Is  Its  en- 
tirety at  the  end  of  each  life  expectancy  pe- 
riod, the  dividends  paid  will  before  long  rep- 
resent the  better  part  of  the  stockholders' 
investment.  A  great  many  anthorlties  and 
opinions  of  experts  are  cited  by  counsel  for 
the  company  which  they  say  ccmcluslvely 
show  the  economic  necessity  for  the  princi- 
ple contended  for,  among  which  are  the  fol- 
lowing: Pioneer  Tel.  &  Tel.  Co.  v.  Westen- 
haver,  29  OkU  429,  118  Pac  3M,  38  L.  R.  A. 


(N.  S.)  1200;  State  Journal  Printing  Co.  v. 
Madison  Gas  &  Bllec.  Co.,  4  W.  B.  C.  501; 
In  re  Application  of  Cnmberland  Municipal 
Blec.  LighUng  Co.,  4  W.  R.  C.  214 ;  Cunning- 
ham et  al.  V.  Chippewa  Falls  Water  &  L.  Ca, 
5  W.  R.  a  302 ;  Puget  Sound  Elec.  Ry.  Co. 
V.  Railroad  Commission  of  Washington.  6S 
Wash.  75,  117  Pac.  739,  Ann.  Cas.  1913B, 
763;  People  ex  rel.  Manhattan  Ry.  Co.  v. 
Woodbury  et  al,  203  N.  Y.  231,  96  N.  E.  420; 
People  ex  rel.  Third  Avenue  By.  Co.  v.  State 
Board  of  Tax  Commissioners,  136  App.  DIv. 
155,  120  N.  Y.  Supp.  528. 

The  expert  opinion  relied  upon  consists  of 
an  article  by  Mr.  William  B.  Jackson,  enti- 
tled, "Depreciation  and  Reserve  Funds  of 
Electrical  Properties"  published  In  The  Elec- 
trical Review  of  May  7,  1910,  p.  934,  the  re- 
port of  William  J.  Hagenah  in  bis  Investi- 
gation of  the  Chicago  Telephone  Company, 
1910,  and  In  the  second  volume  of  Telepho- 
ny, page  102.  After  examining  such  of  these 
authorities  as  are  avallaUe  to  us,  and  oth- 
ers on  the  same  subject  not  <dted,  we  find 
ourselves  unable  to  agree  with  counsel  in 
their  assumption  that  the  doctrine  of  depre- 
dation, as  contended  for  by  them,  meets 
with  the  universal  approval  of  the  courts 
and  the  economists.  E^m  our  investigation 
of  the  problem  of  depreciation  we  are  con- 
vinced that  precedent  on  this  question  is  va- 
rying, and  that  there  Is  also  great  contrarie- 
ty of  opinion  among  the  heads  of  public  serv- 
ice corporations  themselves,  some  companies 
believing  that  their  best  interests  lie  in- 
adopting  the  largest  possible  depreciation 
charge  and  In  the  consequent  accumulation 
of  a  permanent  fund  in  the  future,  whilst 
others  contend  that  the  api^cation  of  the 
doctrine  amounts  to  a  virtual  confiscation  of 
their  property.  Without  attempting  to  set 
out  herein  our  analysis  of  these  discordant 
views,  it  Is  sufficient  to  say  that  we  have 
reached  the  conclusion  that  In  plants  of  con- 
siderable slse  that  have  attained  their  gait, 
to  which  olass  the  plant  herein  is  conceded 
to  belong,  there  is  both  theoretically  and  ac- 
tually a  normal  condition  In  which  the  re- 
placements come  along  with  comparative 
evenness,  and  where  there  can  be  no  possible 
use  for  a  so-called  depreciation  fund  of  any 
considerable  amount. 

In  the  case  at  bar,  as  we  have  seen,  the 
Commission  made  no  deduction  from  the  val- 
ue of  the  plant  on  account  of  depreciation, 
but  allowed  returns  upon  its  value  as  a  going 
concern,  kept  up  to  a  high  degree  of  efficien- 
cy by  replacements  paid  for  out  of  current 
revenue.  There  is  no  principle  of  public 
regulation  more  firmly  established  than  the 
right  of  the  company  to  charge  in  its  rate  an 
amount  which  will  enable  It  to  make  these 
replacements,  and  as  Investors  put  their 
money  Into  public  utilities  for  the  sake  of 
the  returns  they  wIU  be  able  to  obtain,  if 
the  allowance  for  replacements  Is  sufficient 
to  keep  up  a  high  degree  of  efficiency  and 
prevent  a  lowering  of  the  aUyUty  of  the  plant 
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to  earn  returns,  we  are  unable  to  perceive 
the  necessity  for  building  up  a  fund  to  be 
used  for  the  purpose  of  counteracting  a  pure- 
ly theoretical  depredation.  The  theory  of 
the  Commission  seems  to  be  that  charges 
should  be  made  in  rates  sufficient  to  counter- 
act or  prevent  depreciation  by  replacements, 
and  that  when  replacements  are  thus  fully 
provided  for,  depreciation  is  counteracted. 
We  see  no  error  In  this;  at  least,  none  of 
which  the  appellant  company  has  any  just 
cause  to  complain. 

Under  the  heading,  "Going  Value  or  Cost 
of  Establishing  Business,"  counsel  for  the 
telephone  company  In  their  brief  say: 

"The  Commission  refused  to  allow  anything 
to  cover  what  is  sometimes  referred  to  as  'go- 
ing value,'  but  more  properly  designated  'cost 
of  establishing  the  bugmess,'  holding  that  while 
the  item  had  been  referred  to  in  Whorton's  Ex- 
hibit C,  where  Mr.  Whorton  stated  that  the 
amoimt  of  $30,010  did  not  include  going  concern 
value,  was  the  only  reference  in  the  record  to 
the  subject  of  going  concern  value  as  applied 
to  the  defendant's  property  in  Ada ;  that  if 
there  is  such  an  element  of  value  in  the  plant 
in  question,  it  would  appear  that  the  burden 
would  rest  upon  the  defendant  corporation  to 
show  the  amount  thereof  if  the  same  is  to  be  ac- 
cepted as  a  legitimate  factor  in  the  valuation 
of  investment  upon  which  the  defendant  la  enti- 
tled to  earn." 

If  counsd  mean  by  this  that,  in  addition 
to  the  actual  value  of  the  plant  as  a  produc- 
ing factor  tJiey  are  entitled  to  returns  on  a 
definite  sum  as  the  measure  of  going  value, 
or  that  the  record  shows  that  the  Coriwra- 
tion  Commission  did  not  consider  the  plant 
of  the  telephone  company  as  a  going  concern 
In  fl.Ting  the  value  thereof,  we  cannot  agree 
with  them.  It  Is  well  settled,  as  we  have 
seen,  that  what  the  company  is  entitled  to 
demand  In  order  that  it  may  have  just  com- 
pensation is  a  fair  return  upon  the  reasona- 
ble value  of  Its  property  used  by  it  for  the 
convenience  of  the  public  as  a  producing  fac- 
tor at  the  time  it  is  being  used.  In  rate- 
making  cases  the  corporation  whoa«  rates 
are  under  consideration  is  always  a  going 
->  concern,  and  it  is  inconceivable  to  think  of 
it  in 'any  other  light.  In  such  cases  the 
term,  "going  concern  value,"  simply  means 
the  value  of  the  plant  as  a  whole  upon  which 
the  company  is  entitled  to  a  fair  return,  as 
distinguished  from  its  bore  physical  value- 
We  think  there  can  be  no  doubt  tliat  the  Cor- 
poration Commission  found  and  fixed  a  valu- 
ation upon  the  property  of  the  company  as 
a  going  concern,  as  distinguished  from  its 
ralue  as  a  mere  naked  plant.  The  Commis- 
sion is  not  required — indeed,  it  would  not 
be  practicable — ^to  set  aside  a  definite  sum  as 
the  measure  of  going  value.  As  was  said  by 
Mr.  Chief  Justice  Wlnslow  in  Apple  ton  Wa- 
ter Co.  V.  Railroad  Commission,  154  Wis.  121, 
142  N.  W.  476,  4T  L.  R.  A.  (N.  S.)  770,  Ann. 
Cas.  1915B,  1160: 

"However,  the  fundamental  difficulty  with  the 
attempt  to  set  a  definite  sum  as  the  measnre  of 
going  value  is  that  it  is  an  attempt  to  divide  a 
thing  which  is,  in  its  nature,  practically  indi- 
visible. The  value  of  the  plant  and  business  is 
an  indivisible  gross  amount;  it  ia  not  obtained 


by  adding  up  a  numtier  of  separate  items,  but 
by  taking  a  comprehensive  view  of  each  and  all 
of  the  elements  of  property,  tangible  and  intan- 
ffible,  including  property  rlgbts,  and  considering 
them  all,  not  as  separate  things,  but  as  insep- 
arable parts  of  one  harmonious  entity,  and  ex- 
ercising the  judgment  as  to  the  value  of  that 
entity.'^ 

We  do  not  understand  that  the  case  of 
Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  su- 
pra, Is  an  authority  In  favor  of  what  se^ns 
to  be  counsel's  contention,  that  the  company 
Is  entitled  to  have  a  definite  sum  found  as  a 
going  concern  value.  On  the  contrary,  we 
think  tliat  case  supports  what  we  deem  to  be 
the  true  rule,  that  going  value  necessarily 
Inheres  In  and  constitutes  an  inseparable 
part  of  the  entire  structure  as  a  going  con- 
cern ;  that  Is,  that  the  value  of  the  plant, 
and  the  business  as  a  producing  factor,  is  an 
indivisible  gross  amount,  and  any  attempt 
to  fix  a  definite  sum  as  the  measure  of  going 
value  would  be  an  attempt  to  divide  a  thing 
which  Is  in  its  nature  practically  indivisible. 

The  findings  and  conclusions  of  the  Corpo- 
ration Commission  as  to  the  reasonableness 
of  the  pro{X)rtlon  of  its  returns  paid  by  the 
plaintiff  in  error  to  the  American  Telephone 
&  Telegraph  Company  seem  to  be  supported 
by  the  evidence  In  the  record  as  it  now 
stands.  Of  this  item  counsel  for  plaintiff  in 
error  say  in  their  brief: 

"Since  the  trial  of  this  case  the  Commission 
has  tried  two  or  three  other  rate  cases  wherein 
the  validity  of  this  payment  was  questioned  by 
the  Commission,  and  in  order  to  show  fully  and 
leave  no  doubt  in  the  minds  of  that  body  as  to 
the  reasonableness  and  fairness  of  this  payment, 
the  defendant  has  introduced  the  evidence  of  its 
engineer  covering  more  than  120  pages  of  solid 
typewritten  matter,  going  into  the  subject  ex- 
iiaustively,  and  in  detail,  and  in  addition  to  this 
has  introduced  in  evidence  the  entire  record  cov- 
ering the  inquiry  of  the  Public  Service  Com- 
mission of  Washington,  the  Public  Service  Com- 
miesion  of  California,  and  the  Railroad  Commis- 
sion of  Oregon,  into  the  arrangement  between  the 
Pacific  Telephone  &  Telegraph  Company  and  the 
American  Telephone  &  Tdegraph  Company,  with 
reference  to  the  4%  per  cent  of  its  gross  receipts 
paid  by  the  former  to  the  latter.  This  record 
covers  696  pages  of  printed  matter,  tables,  and 
statistics,  and  on  account  of  the  fact  that  the 
record  in  this  case  is  not  in  condition  to  present 
the  entire  matter  to  the  court  fully,  we  respect- 
fully recommend  that  it  render  no  decision  in 
this  case  as  to  the  validity  of  this  payment,  as 
it  would  no  doubt  be  a  precedent,  and  the  mat- 
ter should  not,  in  our  judgment,  be  fiinally  pass- 
ed upon  in  this  legislative  matter  until  the 
court  has  possession  of  all  relevant  facts.  The 
amount  involved  in  the  present  case  is  so  small 
that  we  do  not  believe  it  would  change  the  re- 
sult one  way  or  the  other,  as  we  are  entirely 
satisfied  that  if  no  sum  whatever  is  allowed  as 
a  proper  expense  for  the  property  and  benefits 
received,  the  rates  in  force  at  the  time  the 
order  was  made  should  not  have  been  reduced." 

If  this  item  Is  material  to  the  adjustment 
of  the  exchange  rate  at  Ada,  application  may 
be  made  to  introduce  the  additional  evidence 
above  adverted  to  when  the  cause  goes  back 
to  the  Commission  for  re-examination  which, 
no  doubt,  will  be  sustained  by  the  Commis- 
sion if  it  finds  such  additional  evidence 
to  be  material  to  the  matter  now  tmder  con- 
sideration.    We  believe  the  foregoing  dls- 
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cusslon  covers  all  the  points  of  difference 
between  the  parties  necessary  to  a  correct 
understanding  and  determination  of  all  ques- 
tions in  dispnte  herein  when  the  cause  comes 
on  for  further  investigation  before  the  Com- 
mission. 

14]  Section  22,  art  9,  WlllIamB'  Constitu- 
tion, provides: 

"In  no  case  of  appeal  from  the  Commigsion, 
shall  any  new  or  additional  evidence  be  intro- 
duced in  the  Supreme  Court.  •  •  •  The  Su- 
preme Court  shall  have  jurisdiction,  on  such 
appeal,  to  consider  and  determine  the  reason- 
ableness and  justness  of  the  action  of  the  Com- 
mission appealed  from,  as  well  as  any  other 
matter  arising  under  such  appeal:  Provided, 
however,  that  the  action  of  the  Commission  ap- 
pealed from  shall  be  regarded  as  prima  facie 
}ust,  reasonable,  and  correct;  but  the  court 
ma:r,  when  it  deems  necessary,  in  the  interest 
of  justice,  remand  to  the  Commission  any  case 
pending  on  appeal,  and  require  the  same  to  be 
further  investigated  by  the  Commission,  and 
reported  upon  to  the  court  (together  with  a  cer- 
tificate of  such  additional  evidence  as  may  be 
tendered  before  the  Commission  by  any  party 
in  interest),  before  the  appeal  is  finally  decided. 

In  view  of  the  misconception  of  the  Com- 
mission hereinbefore  pointed  out,  the  Interest 
of  Justice  requires  the  cause  to  be  remanded 
to  the  Corporation  Commission  for  further 
investigation,  and  to  make  findings  of  fact 
and  conclusions  of  law  based  upon  the  theory 
herein  outlined ;  and  for  the  purpose  of  tak- 
ing such  additional  evidence  as  may  be  deem- 
ed necessary  by  the  Commission  for  a  full 
and  fair  bearing  of  the  question  in  contro- 
versy. It  may  be  that  the  evidence  now  in 
the  record  is  sufficient  to  enable  the  Corpo- 
ration Commission  to  make  findings  and  con- 
clusions as  to  the  value  upon  the  b,isis  herein 
approved.  In  that  event,  the  only  duty  to  be 
performed  by  the  Commission  will  be  to  make 
findings  and  conclusions  as  to  the  specific 
points  in  controversy  upon  the  approved  basis 
outlined  herein,  and  to  return  the  same  with 
the  record. 

[t]  It  is  true  tliat  counsel  for  the  ai^>ellant 
in  their  brief  and  its  experts  at  the  trial,  as 
we  have  seen,  draw  certain  conclusions  from 
the  evidence  as  it  stands  as  to  the  proper 
apportionment  of  exchange  and  toll  property 
which,  if  accepted,  would  probably  show  the 
rate  fixed  to  be  unreasonable.  The  Supreme 
Court,  however,  in  considering  appeals  from 
the  Corporation  Commission  is  entitled  to 
have  before  it  a  written  statement  prepared 
by  the  Commission  of  the  reasons  upon  which 
the  action  appealed  from  is  based.  Section 
22,  art  9,  Williams'  Constitution.  And  these 
reasons,  of  course,  ought  to  be  predicated 
upon  a  correct  understanding  of  the  legal 
principles  invcdved.  Notwithstanding  the 
Commission  committed  error  in  the  reqtect 
hereinbefore  pointed  out  as  to  the  proper  ba- 
sis for  ascertaining  the  value  of  the  property 
of  the  telephone  company  used  for  the  con- 
venience of  its  exchange  patrons  at  Ada,  it 
does  not  follow  that  the  rate  fixed  by  it  for 
that  service  may  be  found  to  be  unreasonable 


when  predicated  upon  the  basis  herein  ap- 
proved. 

The  record  before  us  clearly  shows  that 
the  rates  adopted  by  the  Commission  were- 
based  upon  a  full  investigation  whidi  in- 
volved the  ezerdse  of  Judgment  and  discre- 
tion by  the  Commission.  In  these  circum- 
stances, the  action  of  the  Commission  am)eal- 
ed  from  must  be  regarded  as  prima  facl» 
Just,  reasonable,  and  correct,  until  such  time 
as  the  cause  can  be  considered  upon  full 
hearing. 

It  is  therefore  ordered  that  this  cause  shall 
be  remanded  to  the  corporation  commissicm 
for  further  investigation  and  report  on  the 
points  herein  indicated,  and  that  the  record 
be  returned  to  this  court,  together  with  the 
certificate  of  such  additional  evidence  as  may 
be  tendered  before  the  Commission,  within  60 
days  from  the  date  of  this  order.  All  the 
Justices  concur,  except  MUiE/X,  3.,  disquali- 
fied and  not  participating. 


Ex  parte  STOVER.    (No.  A-2073.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

16,  1917.) 

(SyllobM  if  Editorial  Btaff.) 
Habkab  Cobpub  ®=s>96— Issuance  of  Wbit— 

JUBISDICTION— CoBBKCnon  OF  EBBOBS. 

Where  a  prisoner  in  custody  under  sentence 
of  conviction  seeks  to  be  discharged  on  habeas 
corpus,  the  inquiry  is  limited  to  the  question 
whether  the  court  in  which  he  was  convicted  had 
jurisdiction  at  his  person  and  of  the  crime 
charged,  and  if  the  trial  court  had  jurisdictioa 
to  convict  and  sentence,  the  writ  cannot  issue 
to  correct  mere  errors. 

Application  by  Willie  Stover  for  writ  of 
habeas  corpus.    Writ  denied. 

Ad  V.  Ooppedge,  of  Grove,  for  petitioner. 

PEE  CURIAM.  This  Is  a  petition  for  writ 
of  habeas  corpus.  It  is  alleged  in  the  petition 
that  Willie  Stover  is  illegally  restrained  of 
his  liberty  by  the  sheriff  of  Delaware  county 
by  virtue  of  an  unlawful  Judgment  and  sen- 
tence of  the  county  court,  wherdn  he  was 
sentenced  to  be  confined  in  the  county  Jail 
for  60  days  and  to  pay  a  fine  of  $120,  upon 
his  conviction  of  the  crime  of  transporting 
liquor.    It  is  alleged  that: 

Said  "court  was  without  jurisdiction  to  try 
the  cause  for  the  reason  that  said  court  did  not 
convene  at  the  time  as  fixed  and  required  by 
law  at  the  town  of  Grove,  a  court  town,  but  not 
the  county  seat  and  being  the  only  court  town 
in  Delaware  county  except  the  county  seat." 

Where  a  prisoner  in  custody  under  sentence 
of  conviction  seeks  to  be  discharged  on  ha- 
beas corpus  the  inquiry  is  limited  to  the 
question  whether  the  court  in  which  the  pris- 
oner was  convicted  had  Jurisdiction  of  (i^e 
person  of  the  defendant  and  of  the  crime 
charged ;  and,  If  the  trial  court  had  Jurisdic- 
tion and  power  to  convict  and  sentence,  the 
writ  cannot  issue  to  correct  mere  errors. 
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To  tbe  petitlOTi  In  tbls  case  counsel  for 
the  state  Interposed  a  demurrer,  which  de- 
murrer was  sustained,  and  the  writ  oi  habeas 
corpus  was  and  Is  refused. 


Mccracken  v.  state.    (No.  2288.) 

(Supreme- Court  of  Nevada.    Oct.  5,  1917.) 

1.  Schools  ano  School  Dibtbicts  «=»47  — 
Officers— CoimtNBATioN. 

St.  1011,  e.  133,  i  13,  provides  that  claims 
for  traveling  expenses  of  deputy  superintendent 
of  public  instruction,  etc.,  shall  be  paid  from 
the  general  fund.  St.  1916,  c  177,  f  28,  pro- 
vides, for  tho  actual  traveling  and  office  ex- 
penses of  deputy  superintendent  of  public  in- 
struction, district  No.  3,  $1,750.  HeU,  that  the 
deputy  superintendent  of  public  instrurtion  lor 
such  district  could  not  recover  under  tbe  first 
act  cited  for  traveling  expenses  incurred  during 
the  year  1016:  such  act  being  superseded  or 
suspended  by  the  appropriation  of  the  act  of 
1016. 

2.  ScHoou  Ain>  ScHooi.  Disnicrs  «e347  — 
OrncBBS  —  Compensation  —  Appbopbia- 
TioN— Statutes— Sufficiency. 

Const,  art  4,  $  19,  provides:  "No  money 
•hall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law."  St 
1915,  c.  76.  provides:  "No  warrant  shall  be 
drawn  on  the  treasury,  except  there  be  an  un- 
exhausted specific  appropriation,  bv  law,  to 
meet  the  same."  Held,  that  St  1911,  c.  133, 
I  13,  was  sufficient  to  make  appropriation  for 
claims  arising  under  it,  and  that  as  the  Legis- 
lature made  no  appropriation  in  1917,  respond- 
ent's deputy  superintendent  of  public  inetruc- 
tion  could  recover  under  section  13  for  expenses 
for  the  year  1917. 

8.  States  ^^131  —  Appeopeiations  —  Suf- 
ficiency or  Statute. 

No  particular  form  of  words  is  necessary  for 
the  purpose  of  an  appropriation,  and  an  appro- 
priation may  be  made  in  one  year  of  the  reve- 
nues to  accrue  in  another  or  future  year. 

McCarran,  C.  3.,  dissenting. 

Appeal  ftom  District  Court,  Ormsby  Coun- 
ty;  Frank  P.  Lengan,  Judge. 

Suit  by  George  B.  McCTacken  aj^nst  the 
State.  From  an  order  orermling  Its  demur- 
rer, and  from  a  Judgment  for  plaintiff  for 
the  amount  sued  for,  tbe  State  appeals. 
Judgment  modified  and  afBrmed. 

Geo.  B.  Thatcher,  Atty.  Gen.,  and  Wm.  Mc- 
Knigbt,  Deputy  Atty.  Gen.,  for  the  State. 
A.  L.  Ilalght,  of  Fallon  (Mack  &  Green,  of 
Beno,  of  counsel),  for  respondent. 

SANDEBS,  J.  (Seorge  E.  McCracken 
brought  his  suit  In  the  district  court  of  the 
First  judicial  district  of  the  state  of  Nevada, 
In  and  for  the  county  of  Ormsby,  to  recover 
from  the  defendant  the  sum  of  $417.78.  His 
complaint,  in  substance,  avers  that  the  plain- 
tlfr  was,  and  ever  since  September  15,  1015, 
has  been,  a  duly  appointed,  qualified,  and 
acting  deputy  superintendent .  of  public  in- 
struction, in  and  for  supervision  district  No. 
3  of  the  state  of  Nevada;  that  during  the 
year  1916,  in  his  capacity  as  said  official,  it 
became  necessary  that  he  advance,  for  and 
on  account  of  the  defendant,  certain  sums 


as  traveling  expoises;  that  tbe  total  amoimt 
of  money  so  advanced  during  said  year  was 
the  sum  of  $668.85;  that  claims  for  ad- 
vances so  made  during  the  said  year  on  ac- 
count of  said  expenses,  amountins  in  all  to 
the  sum  of  $373.23,  have  been  audited  and 
paid;  that  claims  for  advances  so  made  dur- 
ing the  said  year  on  account  of  said  expenses, 
amounting  to  the  sum  of  $285.62,  were  pre- 
sented to  the  board  of  examiners,  audited  and 
allowed  by  said  board,  but  the  state  con- 
troller refused,  and  still  refuses,  to  draw 
warrants  therefor  on  the  treasurer;  that 
plaintiff  has  not  received  payment  of  said 
claims,  or  any  part  thereof.  For  a  second 
cause  of  action  the  complaint  alleges  that 
during  the  year  1917  the  plaintiff  advanced 
for  and  on  account  of  the  defendant,  for  Ms 
traveling  expenses,  the  sum  of  $76.07.  i\>r 
a  third  cause  of  action  the  complaint  alleges 
that  the  plaintiff  advanced  for  and  on  ac- 
count of  defendant,  for  his  office  expenses 
during  the  year  1917,  the  sum  of  $56.09. 

Each  cause  of  action  was  amended,  as 
stipulated,  by  the  insertion  of  this  clause: 

"That  an  appropriation  for  the  payment  of 
the  expenses  above  mentioned  was  made  by  the 
Legislature  of  the  state  of  Nevada  under  and  by 
virtue  of  taecititm  13  of  an  act  entitled  'An  act 
concerning  public  schools  amd  repealing  certain 
acts  relatmg  thereto,*  approved  March  20,  1911, 
and  that  there  are  sufficient  moneys  in  the  gen- 
eral fund  of  the  treasury  of  the  state  of  Nevada, 
not  otherwise  appropriated,  to  pay  the  same^ 

The  defendant  Interposed  a  general  de- 
murrer to  the  amended  complaint,  and  for 
demurrer  alleged  that  the  said  amended  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  oi  action  against  this  defend- 
ant, which  was  overruled  by  the  district 
court  The  defendant  declined  to  plead  fur- 
ther, whereupon  a  default  was  entered,  and 
Judgment  rendered  for  the  amount  sued  for. 
Prom  the  order  overruling  the  demurrer,  and 
from  the  Judgment,  defendant  has  appealed. 

In  1911  the  Legislature  enacted  a  complete 
revision  of  the  school  laws.  Stats.  1911,  p. 
189.  Section  13  of  the  act  (section  3251,  Kev. 
Laws)  in  part  provides: 

"All  claims  for  tho  traveling  expenses,  includ- 
ing the  cost  of  transportation  and  the  cost  of 
living,  of  each  deputy  superintendent  of  public 
instruction  while,  absent  from  their  places  of 
residence,  together  with  necessary  office  expens- 
es, shall  be  paid  from  the  general  fund  of  the 
state,  whenever  snch  claims  shall  be  allowed  by 
the  state  board  of  examiners:  Provided,  that 
not  more  than  eight  hundred  dollars  shall  be 
paid  from  the  general  fund  of  the  state  in  set- 
tlement of  claims  for  such  traveling  expenses 
of  any  deputy  superintendent  of  public  instruc- 
tion during  any  one  year,  and  not  more  than 
three  hundred  and  fifty  dollars  shall  be  paid 
from  the  general  fund  of  the  state  in  settlement 
of  claims  for  such  office  expenses  of  any  deputy 
superintendent  of  public  instruction  for  any  one 
year." 

Article  4,  section  19,  of  the  Constitution 
provides: 

"No  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by 
law." 
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TUs  inhibition  Is  enpplemaited  by  section 
8  of  an  act  defining  tlie  duties  of  tbe  state 
controller  (Stats.  1866,  p.  96;  Stats.  1915,  p. 
94),  which  reads  In  part  as  follows: 

"He  shall  draw  all  warrants  upon  the  treas- 
nry  for  money,  and  eadi  warrant  shall  ezproes, 
in  the  body  Uiereof,  the  particular  fund  out  of 
which  the  same  is  to  be  paid,  the  appropriation 
under  which  the  same  is  drawn,  and  the  nature 
of  the  service  to  be  paid,  and  no  warrant  shall 
bo  drawn  on  the  treasury,  except  there  be  an 
unexhausted  specific  appropriation,  by  law,  to 
meet  the  same." 

It  appears  that  the  Legislature,  at  its  ses- 
sion in  1911  (Stata.  1911,  p.  78),  and  at  each 
subseQuent  session  up  to  the  sesaioo  of  1917 
(Stats.  1913,  p.  183;  Stats.  1915,  p.  227),  by 
what  is  styled  "general  appropriation  acts," 
reduced  the  maximum  sum  as  stated  in  sec- 
tion 13  of  the  school  law  for  the  payment  of 
the  traveling  and  oflSce  expenses  of  deputy 
superintendents  of  public  instruction  to  $1,- 
000  for  traveling  expenses,  and  to  $650  for 
oiiice  expenses,  for  the  period  of  two  years — 
the  life  of  each  act  The  act  of  1916  was  an 
act  entitled: 

"An  act  making  appropriations  for  the  sup- 
port of  the  civil  government  of  the  state  of 
Nevada  for  the  years  1915-1916." 

Section  1  of  the  act  provided  that: 
"The  following  sums  [of  money]  are  hereby 
appropriated    for   the   purpose   hereinafter    ex- 
pressed, and  for  the  support  of  the  government 
of  the  stote  of  Nevada  for  the  years  1915-1916." 

Section  28  of  said  act  provided: 

"For    actual    traveling   expenses    of    deputy 

superintendent   of   public   Instruction,    district 

No.  3.  $1^000.00." 
"For  office  expenses  of  deputv  superintendent 

of  public  instruction,  district  No.  3,  $650.00." 

We  have  thus  endeavored  to  point  out  the 
statute  law  bearing  upon  and  involved  in  the 
proper  solution  of  the  issues  of  law  raised 
by  the  demurrer. 

[1]  Before  discussing  the  principal  objec- 
tion made  to  the  complaint,  we  shall,  in 
limine,  advert  to  the  first  cause  of  action, 
whereby  the  respondent  demands  Judgment 
for  his  traveling  expenses  incurred  and  ad- 
vanced during  the  year  1916  in  the  perform- 
ance of  his  official  duties.  In  the  case  at 
hand  we  concede  that  the  facts  studiously 
alleged  in  the  first  cause  of  action  show  a 
statutory  right  to  recover  under  section  13 
of  the  general  school  law  of  1911;  but  in 
view  of  the  general  appropriation  act  of  1915, 
which  specifically  appropriated  the  maximum 
sum  of  $1,000  of  the  general  fund  for  the 
express  purpose  of  paying  the  respondent's 
traveling  expenses  for  the  years  1915-1916, 
we  are  Impelled  to  take  Judicial  notice  that 
the  tacts  stated  in  the  first  cause  of  action 
are  not  true.  The  act  of  1915  was  binding 
upon  the  parties  for  the  period  of  its  life — 
two  years.  The  expenses  for  the  year  1916 
were  incurred  under  it,  limited  by  it,  and  the 
obligation  of  the  state  to  pay  was  imposed 
by  it  Just  why  respondent  sought  to  recov- 
er under  section  13  of  the  school  law,  which 
was  manifestly  superseded  or  suspended  by 
the  appropriation  act  of  1915,  does  not  ap- 


pear upon  the  face  of  the  complaint  With 
nothing  before  us  to  support  the  facts  al- 
leged, other  than  the  construction  placed  up- 
on the  statute  by  the  pleader,  we  are  Impelled 
to  hold  that  the  first  cause  of  action  does  not 
state  facts  suflScient  to  entitle  the  respond- 
ent to  the  relief  demanded. 

[2]  An  entirely  different  question  is  pre- 
sented by  respondent's  second  and  'third  caus- 
es of  action.  This  leads  to  a  discussion  of 
appellant's  principal  objection  to  the  insuffi- 
ciency of  the  facts  stated  in  the  complaint 
to  constitute  a  cause  of  action.  It  is  the  con- 
tention of  appellant  that  section  13  of  the 
general  school  law  of  1911  makes  no  appro- 
priation for  the  payment  of  claims  arising 
under  it  We  are  not  without  Judicial  defi- 
nition by  our  own  court  of  what  constitutes 
an  appropriation  In  the  sense  of  our  Constitu- 
tion. The  cases  of  State  ex  rel.  Abel  v.  £)g- 
gers,  36  Nev.  372,  136  Pat  100,  State  ex  rel. 
Davis  V.  Bggers,  29  Nev.  469,  91  Pac.  819,  16 
L.  R.  A.  (N.  S.)  630,  and  State  v.  La  Grave, 
23  Nev.  25,  41  Pac.  1075,  62  Am.  St  Rep.  764, 
embrace  a  full  and  close  discussion  of  the 
meaning  of  such  an  appropriation.  We  are 
Impressed  that  th6  section  in  question  was  so 
framed  as  to  conform  to  the  defluition  of  an 
appropriation,  as  declared  by  these  cases. 
It  specifically  fixes  the  maximum  amount  set 
apart  from  the  general  fund  for  the  payment 
of  claims  arising  under  it;  it  names  the  per- 
son; it  designates  the  time;  it  specifies  the 
fund,  and  prescribes  ttie  condition  upoa 
which  warrants  shall  be  drawn  for  the  pay- 
ment of  said  claims.  We  are  of  the  opinion 
that  the  section,  ex  ix'oprio  vigore,  makes 
an  appropriation,  and  no  further  legislative 
act  was  required  to  give  it  force.  The  fact 
that  the  Legislature,  at  the  same  session  and 
at  subsequent  sessions,  by  general  appropria- 
tion acts,  fixed  and  set  apart  a  lesser  maxi- 
mum sum  from  which  to  pay  the  traveling 
and  o&ce  expenses  of  respondent  does  not 
show  or  indicate  that  the  Legislature  con- 
strued section  13  of  the  school  law  to  be 
merely  a  limitation  upon  it  and  succeeding 
Legislatures  above  which  an  appropriation 
could  not  be  made  for  the  purposes  named. 
Such  would  be  to  construe  the  act  as  being 
an  organic  law,  not  subject  to  repeal,  amend- 
ment or  suspension  by  the  same  or  any  oth- 
er Legislature.  The  appropriation  made  by 
the  general  law  is  no  more  indefinite  and  un- 
certain than  the  appropriation  made  by  gen- 
eral appropriation  acts,  which  are  conccnied 
to  be  valid.  The  amount  appropriated  in  one 
is  no  more  specific  than  in  the  other.  The 
exact  amount  of  the  expenses  could  not  be 
ascertained  or  fixed  by  the  Legislature  un- 
der either  before  they  were  incurred. 

[3]  No  particular  form  of  words  is  neces- 
sary for  the  purpose  of  an  appropriation.  It 
the  intention  to  appropriate  is  manifest 
State  V.  La  Grave,  supra.  This  case  quotes 
with  approval  this  language: 

"And  such  an  appropriation  may  be  prospec- 
tive;  that  is,  it  may  be  made  in  rate  year,  of 
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the  revenae*  to  accrue  in  another  or  futare 
years,  the  law  being  so  framed  as  to  address  it- 
self to  such  futnre  revenues."  Ristine  v.  State, 
20  Ind.  339. 

And  in  the  case  of  State  ex  rel.  Darls  y. 
Eggers,  snpra,  the  conrt  quotes  wltli  approy- 
al  tliis  langnage: 

"It  may  also  be  a  continnin?  or  fixed  appro- 
priation, as  well  as  one  for  a  temporary  [pur- 
pose, or  a  limited  period.  The  use  of  technical 
words  in  a  statute  makiog  an  appropriation  is 
not  necessary.  There  may  bo  an  appropriation 
of  pnblic  moneys  to  a  given  purpose  without  in 
any  manner  designating  the  act  as  an  appropria- 
tion." CampbeU  v.  Board,  115  Ind.  5d4,  18 
N.  E.  33. 

It  is  true  the  legislative  branch  of  our  state 
goremment  has  adopted,  the  policy  of  making 
specific  appropriations  for  carrying  on  the 
clTil  government  by  what  is  known  as  a  genr 
eral  appropriatlMi  bill.  These  bills  have  by 
long  usage  come  to  be  regarded  by  fiscal  of- 
ficers as  speaking  the  will  of  the  Legislature, 
and  therefore  controlling  upon  them  In  the 
performance  of  their  duties.  But  it  appears 
the  Legislature  of  1917  made  no  appropria- 
tion for  the  payment  of  respondent's  travel- 
ing and  office  expenses  during  the  years 
1917-1918.  From  this  failure  or  omission  it 
is  contended  by  the  appellant  that  it  was  the 
Intention  of  the  Legislature  to  repeal  or  sus- 
pend the  appropriation  made  for  these  pur- 
poses by  the  general  sctiool  law  of  1911.  This 
court  has  ruled  adversely  to  this  contentloq 
in  the  Case  of  State  ex  rel.  Abel  y.  Eggers, 
supra.  Tlie  Oonstitutlon  does  not  provide 
that  the  public  funds  shall  be  annually  ap- 
plied under  the  direction  of  the  Legislature 
through  general  appropriation  acts.  Nor  is 
It  necessary  that  all  expenditures  for  the  car- 
rying on  of  the  civil  government  be  author- 
ized by  such  acts.  State  ex  rel.  Davis  v.  Eg- 
gers,  supra.  Section  13  of  the  general  sdiool 
law  now  stands  alone,  unaffected  by  any  aj)- 
proprlatlon^ill  or  act,  and  as  we  are  of  the 
opinion  that  it  constitutes  an  appropriation 
In  the  sense  of  our  Constitution  for  the  pay- 
ment of  the  travelhig  and  office  expenses  of 
the  respondent,  we  conclude  that  the  respond- 
ent is  entitled  to  judgment  for  the  amount  of 
said  expenses  sued  for  in  his  second  and 
third  causes  of  action.  But  as  we  are  of  the 
opinion,  as  heretnabore  stated,  tliat  the  facts 
alleged  in  respondent's  first  cause  of  action 
are  not  true,  the  Judgment  appealed  from 
will  be  modified,  by  reducing  the  same  to  the 
sum  of  $132.1G,  and,  as  so  modified,  the  judg- 
ment is  afllrmed. 

It  is  so  ordered. 

COLEMAN,  J.,  concurs. 

McCARKAN,  C.  J.  I  dissent  Respondent 
In 'this  case,  plaintiff  in  the  court  below,  in- 
stituted the  action  for  the  recovery  of  $417.- 
87,  alleging  the  same  to  have  been  advanced 
by  him  pursuant  to  his  office  as  deputy  su- 
perintendent of  public  instruction  for  the 
Third  superrlsioa  district  and  in  the  course 
of.tala  duties. 


Respondent  sets  up  three  causes  of  action, 
the  first  of  wlilch  involves  money  alleged  to 
have  been  advanced  during  the  year  1916, 
and  the  second  and  third  involve  money  ad- 
vanced during  the  year  1917.  Each  cause  of 
action  rests  upon  the  claim  of  an  appropria- 
tion made  by  section  13  of  the  school  law 
(section  3251,  Revised  Laws),  which  Is  as 
follows: 

"The  compensation  of  each  deputy  superin- 
tendent of  public  instruction  is  hereby  fixed  at 
two  thousand  dollars  per  annum,  and  shall  be 
paid  out  of  the  general  fund  of  tho  state  as  the 
salaries  of  other  state  officers  are  paid.  All 
claims  for  the  traveling  expenses,  Including  the 
cost  of  transportation  and  cost  of  living,  of 
each  deputy  superintendent  of  public  instruction 
while  absent  from  their  places  of  residence,  to- 
gether with  necessary  ofiBce  expenses,  shall  be 
paid  from  the  general  fund  of  the  state,  whenever 
such  claims  shall  be  allowed  by  the  state  board 
of  examiners:  Provided,  that  not  more  than 
eight  hundred  dollars  shall  be  paid  from  the  gen- 
eral fund  of  the  state  in  settlement  of  claims 
for  such  traveling  expenses  of  any  deputy  su- 
perintendent of  public  instruction  during  any 
one  year,  and  not  more  than  three  hundred  and 
fifty  dollars  shall  be  paid  from  the  general  fund 
of  the  state  in  settlement  of  claims  for  such 
o£Bco  expenses  of  any  deputy  superintendent  of 
pubhc  instruction  for  any  one  year." 

I  shall  deal  with  these  causes  of  action 
separately,  Inasmuch  as  that  which  in  my 
judgment  may  apply  to  the  first  cause  of  ac- 
tion is  somewhat  dUferent  to  the  application 
of  law  which  may  be  made  to  the  second  and 
third.  The  amended  complaint  establishing 
the  first  cause  of  action  alleges: 

"That  an  appropriation  for  the  payment  of 
the  expenses  above  mentioned  was  made  by  the 
Legislature  of  the  state  of  Nevada  under  and 
by  virtue  of  section  13  of  an  act  entitled  'An 
act  concerning  public  schools,  and  repealing 
certain  acts  relating  thereto,'  approved  MarcE 
20,  1911,  and  that  there  arc  sumcient  moneys 
in  the  general  fund  of  the  treasurjr  of  the  stato 
of  Nevada  not  otherwise  appropriated  to  pay 
the  same." 

The  contention  of  respondent  here,  as  bx 
the  court  below,  Is  that  the  proviso  found  In 
section  13  in  itself  constitutes  an  appropria- 
tion. It  will  t>e  noted  that  the  proviso  is  as 
follows: 

"Provided,  that  not  more  than  eight  hundred 
dollars  shall  be  paid  from  the  general  fnnd  of 
tho  state  in  settlement  of  claims  for  such  travel- 
ing expenses  of  any  deputy  superintendent  of 
public  instruction  during  any  one  year,  and  not 
more  than  three  hundred  and  fifty  dollars  shall 
bo  paid  from  the  general  fund  of  the  state  in  set- 
tloment  of  claims  for  such  office  expenses  of  any 
deputy  superintendent  of  public  instruction  for 
any  one  year." 

Respondent  here  relies  upon  the  former 
decisions  of  this  court  to  support  his  posi- 
tion, aod  claims  that  the  language  of  this 
proviso  in  itself  constitutes  an  appr(H)riation. 
State  V.  La  Grave,  23  Nev.  25,  41  Pac.  1075. 
62  Am.  St  Rep.  764 ;  State  ex  reL  Davis  y. 
Eggers^  29  Nev.  469,  91  Paa  819,  16  Ll  R.  A. 
(N.  S.)  630.  I  may  say  here,  parenthetically, 
that  the  position  which  I  shall  take  as  to  tlie 
second  and  third  causes  of  action  might  l)e 
taken  with  reference  to  the  first  cause  of 
action,  and  thereby  settle  the  entire  ques- 
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tlon ;  but,  as  I  have  already  stated,  a  some- 
what different  consideration  may  be  given  to 
tbe  first  cauae  of  action,  in  view  of  legisla- 
tion to  which  I  shall  refer. 

Appellant,  having  challenged  the  complaint 
on  the  ground  of  Insufficiency  of  the  facts  to 
constitute  a  cause  of  action,  appealed  from 
the  order  overruling  the  demurrer.  It  la 
contended  that  the  demurrer  constituted  an 
admission  of  the  truth  of  the  facts  set  forth 
In  the  complaint,  and  that  the  court  can- 
not go  beyond  the  complaint  to  determine 
as  to  whether  or  not  the  facts  allegfed  con- 
stitute a  cause  of  action.  As  a.  general 
rule,  the  submission  of  a  case  on  general 
demurrer  means  that  the  facts  stated!  in 
the  pleadings  are  taken  as  true.  In  other 
words,  a  general  demurrer  as  such  admits 
the  truth  of  the  facts  alleged  in  the  pleadings. 
This  general  rule  has  its  well-established  ex- 
ceptions, two  of  which  are  directly  applicable 
to  the  matter  here  presented: 

First  Those  facts  stated  In  the  pleading 
which  are  necessary  to  allege  are  admitted 
by  demurrer;  henoe,  facts  of  which  the  court 
will  take  judicial  notice,  not  being  necessary 
allegations  in  a  pleading,  are  not  admitted 
by  demlarrer.  Am  allegation  in  a  pleading  is 
not  admitted  by  demurrer,  if  It  is  contrary  to 
the  facts  of  which  Judicial  notice  is  taken. 
French  v.  SenatCi  146  CaL  604,  80  Pac.  1031, 
69  I<.  R.  A.  556,  2  Ann.  Gas.  756;  Goelet  v. 
Cowdrey,  1  Duer  (N.  X.)  132 ;  People  v.  Ma- 
baney,  13  Mich.  481. 

Second.  The  truth  of  an  allegation  setting 
forth  a  legal  conclusion  is  not  admitted  by 
demurrer.  First  Nat  Bank  ofi  Albuquerque 
v.  Lewlnson,  12  Ni  M.  147,  76  Pac.  288;  Suth- 
erland on  Code  Pleading,  vol.  1,  c.  10  et  seq. 

Here  in  the  averments  of  this  amended 
Complaint  is  an  allegation  of  a  legal  conclu- 
sion. If,  as  is  contended,  this  court  were 
bound  to  accept  this  as  a  fact  admitted,  it 
would  mean  that  the  court  was  precluded 
from  the  Investigation  of  other  statutes  bear- 
ing upon  the  same  subject  or  the  observation 
of  other  acts  of  co-ordinate  branches  of  our 
state  government  directly  affecting  the  legis- 
lative act  liere  asserted  as  a  fact  I  deem  it 
scarcely  necessary  to  add  citation  to  a  rule 
of  almost  universal  acceptation,  that  the 
courts  of  a  state  will  take  Judicial,  notice  of 
the  statute  of  that  Jurisdiction.  Schwerdtle 
V.  Placer  County,  108  Oal.  580,  41  Pac.  448; 
Bowen  v.  Missouri  Paciflc  Ky.  Co.,  118  Mo. 
641,  24  8.  W.  436;  H<^dridge  v.  Farmers  & 
Mechanics  Bank,  16  Mich.  66 ;  In  re  Division 
of  Howard  County,  15  Kan.  194;  Madison 
Co.  Comm.  V.  Bnrford,  93  Ind.  383 ;  lAckey  v. 
Richmond  A  li.  Turnpike  Road  Co.,  17  B. 
Mon,  (56  Ky.)  48;  Pritdiard  v.  Woodruff,  36 
Ark.  196;   Wllllamb  v.  State,  37  Ark.  463. 

Cburts  are  ohatged  with  knowledge  of 
whatever  is  established  by  law.  Mullan  v. 
State,  114  Cal.  581, 46  Pac.  670, 34  I*  R.  A.  262. 
In  many  states  statutes  are  found  expressly 
designating  the  subjects  of  which  courts  will 


take  Judicial  notice.  However  this  may  be, 
the  principle  had  its  Inception  in  the  very 
early  stages  of  the  common  law,  and  Indeed 
is  traceable  in  the  dvil  law.  The  principle 
had  its  inc^ytion  in  the  idea  that  the  admin- 
istration of  Justice  was  carried  on  by  the 
sovereign,  and  that  which  was  within  the 
knowledge  of  the  sovereign  should  be  and 
was  presumed  to  be  within  the  knowledge  of 
the  court  The  more  modern  idea  is  express- 
ed in  the  language  of  Mr.  Greenleaf  when 
he  says: 

"Courts  will  generally  take  notice  of  whatever 
ought  to  be  generally  known  within  the  limits 
of  their  jurisdiction."  1  Oreenleaf  on  Evi- 
dence, {  6. 

Again,  that  author  says: 

"Courts  will  also  judicially  recognize  the  po- 
litical constitution  or  frame  of  their  own  gov- 
ernment; its  essential  political  agents  or  public 
officers,  shariD^  in  its  regular  administration; 
and  its  essential  and  regular  political  opera- 
tions, powers,  and  action. 

Judicial  notice  may  be  taken  by  courts  of 
the  accession  of  the  Chief  Executive  of  the 
nation  or  state;  under  what  authority  he 
acts;  also,  the  convening  and  sitting  of  the 
legislative  body  (MUls  v.  Oreen.  159  U.  S.  661. 
16  Sup.  Ot  132,  40  Ij.  Ed.  293)  and  its  estab- 
lished and  usual  course  of  proceeding  (Green- 
leaf  on  Evidence,  vol.  1,  {  6).  The  doings  of 
the  executive  and  legislative  branches  of  oar 
government  are  matters  of  which  judicial 
knowledge  is  presumed.  Prince  v.  Skillin. 
71  Me.  361,  36  Am.  Rep.  326;  United  States 
V.  Turner,  11  How.  663,  13  U  E3d.  857.  Leg- 
islative acts  and  official  proceedings  are  mat- 
ters of  which  the  courts  may  and  should  take 
Judicial  cognizance.  City  of  T(^)eka  v.  Tub- 
tie,  6  Kan.  311;  Southern  Cotton-Press  & 
iifg.  Co.  V.  Bradley,  52  Tex.  587 ;  French  y. 
Senate,  146  Gal.  604,  80  Pac  1081.  69  U  B.  A. 
656,  2  Ann.  Cas.  756. 

Under  the  rule  generally  accepted  as  gov- 
erning matters  of  which  courts  will  take  Ju- 
dicial notice  under  the  rules  of  pleading  ap- 
plicable thereto,  I  hold  that  it  is  our  duty  to 
take  cognizance  of  other  statutes  and  legisla- 
tive acts  bearing  directly  upon  the  statute 
(section  IS,  School  Law;  section  3251,  Bev. 
Laws)  and  the  subject-matter  thereof,  upon 
which  respondent  here  relies.  Hence  we  may 
and  should  refer  to  the  ^)eclfic  appropriation 
acts  of  the  Legislature  ot  1911  and  subse- 
quent Legislatures,  and  also  to  the  acticm 
of  the  Legislature  of  1917,  as  <^cially  record- 
ed in  the  legislative  Journals.  The  power  to 
create  offices  other  than  those  created  by  our 
Constitution  is  in  the  Legislature.  That  body 
has  the  power  to  fix  and  regulate  the  emolu- 
ments or  compensation  of  each  office  so  creat- 
ed, as  well  as  to  prescribe  a  limitation  to  the 
expense  of  such  office  chargeable  to  the  state. 

Referring,  now,  specifically  to  the  first 
cause  of  action  here  alleged,  and  which  looks 
to  the  expenditures  of  the  office  of  the  iepn- 
ty  superintendent  of  the  Third  supervtslon 
district  for  the  years  1915  and  1916,  let  us 
concede  for  the  time  that  section  13  of  the 
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school  law  (section  S251,  'Ber.  liaws)  was,  a* 
contended,  an  appropriation  sufficient  for  the 
parpoees  of  this  case.  The  very  language  of 
the  proviso  lncori>orated  tn  the  section  con- 
veys a  sense  of  uncertainty ;  the  phrase  "not 
more  than"  Is  a  comparative,  which,  when 
used  as  herei,  conveys  the  sense  of  an  aggre- 
gate undefined,  but  within  the  limits  fixed 
by  the  maximum  named.  The  Legislature  of 
1.911  enacted  the  general  school  law,  of  which 
section  13  is  a  part  In  the  general  appro- 
priation act  of  1911  the  Legislature  appro- 
priated for  the  traveling  expenses  of  the 
Third  supervision  district  for  the  years  1911 
and  1912  the  sum  of  $1,000.  Session  Acts 
1911,  p.  80.  The  Legislature  of  1913  (Session 
Acts  191S,  p.  186)  made  a  similar  specific 
appropriation  for  the  traveling  expenses  con- 
nected with  that  office ;  and  the  Legislature 
of  1915  (Sesalon  Acts  1915,  p.  234)  did  the 
same. 

The  legislative  body,  having  created  In 
1911  the  office  of  deputy  superintendent  of 
public  Instruction  for  the  several  supervision 
districts,  had  the  right  to  limit  the  expense  of 
such  office  chargeable  to  the  state.  Being  an 
appointive  office,  it  was  within  the  power  of 
the  Legislature  to  limit,  fix,  or  prohibit  the  ex- 
penses chargeable  to  the  state.  If  the  aggre- 
gate of  the  expenses  chargeable  to  the  state 
were  by  the  act  which  created  the  office  left 
uncertain,  it  was  within  the  power  of  the 
Legislature  to  define  this,  thus  to  make  it 
certain.  To  accomplish  this  certainty,  to 
make  the  amount  definite,  no  more  direct  way 
could  have  been  pursued  by  the  legislative 
branch  than  to  spedflcally  appropriate  a  giv- 
en and  definite  sum  equal  to  or  less  than  the 
maximum  named  In  the  original  act  If  the 
proviso  of  section  13  of  the  school  law  stood 
alone,  unaffected  by  subsequent  legislation, 
some  i^upport  might  be  found  for  the  assump- 
tion that  It  was  the  legislative  Intent  that 
It  should  constitute  an  appropriation  to  the 
extent  of  the  maximum  named ;  but  when 
the  very  Legislature  that  created  the  office  of 
deputy  superintendent  and  enacted  the  pro- 
visions of  section  13  later  by  specific  appro- 
priation fl-xed  the  amount  that  should  be  paid 
by  the  state  for  expenses  for  the  years  1911 
and  1912,  this  was  final,  positive,  definite ;  and 
the  same  applies  to  the  specific  appropria- 
tion of  1913  and  1915.  This  was  the  appro- 
priation Intended  by  the  legislative  body  to 
be  the  full  amount  of  the  traveling  expenses 
of  the  office  chargeable  to  the  state. 

Was  this  appropriation  of  $1,00Q,  made  by 
the  Legislature  of  1915  for  the  traveling  ex- 
penses of  the  deputy .  superintendent  of  the 
Third  supervision  district  for  the  years  1915 
and  1916,  exhausted  when  the  claims  of 
the  req>ondent  constituting  the  first  cause 
of  action  were  presented  to  the  state  con- 
troller? Our  law  requires  that  the'  state 
controller  shaU  publish  an  annual  report  (sec- 
tion 4156,  Rev.  Laws),  and  specifically  pre- 
•crlbes  what  shall  be  set  oat  in  that  report 


(Session  Acts  1915,  p.  94),  The  aanoal  re- 
port of  the  state  controller  for  the  year  1915 
(page  25)  shows  that  out  of  the  $1,000  appro- 
priated by  the  L^lslatnre  of  that  year  for 
the  traveling  expenses  of  the  deputy  for  the 
Third  supervision  district  ^625.77  had  been 
expended,  and  there  remained  $373.23  in  the 
appropriation.  The  controller's  report  for  the 
year  1916  shows  that  the  entire  appropriation 
had  been  expended.  Annual  Report  of  State 
Controller  for  1916,  page  25.  This,  too,  is  ad- 
mitted by  respondent's  pleadings.  The  aw>ro- 
priattoi  was  exhausted  when  the  claims 
whldi  constitute  the  basis  for  respondent's 
first  cause  of  action  were  presented  to  the 
state  controller.  My  view  of  the  law  as  to 
the  traveling  expenses  sued  for  applies  also 
to  the  items  claimed  for  ofilce  expenses.  The 
state  had  discharged  its  obligation  to  re- 
spondent The  speciflc.  appropriation  having 
been  exhausted,  the  state  controller  could  not 
honor  the  claims  of  respondent 

The  second  and  third  causes  of  action  In 
this  case  are  based  on  claims  for  traveling 
expenses  and  office  expenses  for  the  year 
1917.  The  T.<egi8lature  made  no  appropriation 
in  the  general  appropriation  act  of  the  year 
1917  for  the  traveling  or  office  expenses  of 
the  deputy  superintendents  of  public  instruc- 
tion. The  contention  of  respondent  as  to  his 
second  and  third  causes  of  action  rests  on 
his  position  that  the  proviso  In  section  13  of 
the  school  law  of  1911  was  of  Itself  an  ap- 
propriation to  the  extent  of  $800  per  annum 
for  traveling  expenses  and  $350  per  annum 
for  office  exi)ense8. 

Did  the  Legislature  of  1911  intend  this  sec- 
tion of  the  school  law  to  be  an  appropria- 
tion? The  most  that  can  be  said  as  to  the 
specific  language  of  the  section  Is  that  It  nam- 
ed the  fund  out  of  which  the  traveling  ex- 
penses and  office  expenses  should  be  diverted, 
and  named  the  maximum  of  that  expense 
chargeable  against  the  state  for  any  one 
year.  As  I  baVe  already  stated  In  my  con- 
sideration of  the  first  cause  of  action,  the 
Legislature,  having  created  this  office,  had 
the  power  to  limit  the  traveling  expenses  of 
the  officer  which  might  be  chargeable  against 
the  state.  Having  the  power  to  limit— and 
in  my  Judgment  the  language  of  section  IS 
conveys  no  other  Idea  than  that  the  legisla- 
tive Intent  was  that  that  body  alone  should 
specify  the  amount — It  follows  as  a  matter 
of  course,  and  will,  I  apprehend,  not  be  gain- 
said, that  It  had  the  power  to  eliminate. 

In  determining  as  to  whether  this  was  an 
appropriation,  we  must  look  to  the  legislative 
Intent,  If  such  Intent  can  be  ascertained.  The 
Legislature  that  enacted  section  13  of  the 
general  sdiool  law  did  not  itself  regard  this 
section  as  constituting  an  appropriation,  be- 
cause in  that  very  session  (Session  Acts  1911, 
p.  80)  it  made  a  specific  appropriation  of  a 
sum  different  from  that  named  In  section  13. 
Each  succeeding  Legislature  has  made  a  spe- 
ciflc appropriation  for  this  purpose.  Session 
Acts  1913,  p.  186;   Sesskin.AcU  1916,  p.  2M. 
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Courts  in  construing  statutes  may  take  Into 
consideration  the  construction  placed  upon 
a  particular  statute  by  the  Legislature  that 
enacted  the  same,  if  such  be  ascertainable; 
and  in  cases  of  this  character  the  general 
appropriation  act  may  be  considered  in  con- 
nection with  the  section  in  question  (Con- 
verse V.  United  States,  21  How.  [62  U.  SJ 
463,  16  L.  Ed.  192),  and  continued  construc- 
tion and  application  by  those  in  authority  or 
by  those  officially  aCtected  should  not  be  over- 
looked. The  respondent  here,  as  well  as 
those  other  officers  of  our  school  system,  have 
made  manifest  their  construction  of  this  sec- 
tion of  tlie  school  law.  In  each  instance  the 
specific  appropriation  made  by  Che  Legisla- 
ture in  the  general  appropriation  bill,  and  not 
section  13  of  the  school  law,  was  reUed 
upon. 

The  Legislature  of  1915  spedflcally  appro- 
priated $1,000  for  traveling  expenses  for  the 
deputy  for  the  Third  supervision '  district. 
This  sum  had  been  exhausted.  Annual  Re- 
ports of  the  State  Controller,  siqpra.  We  ob- 
serve that  a  relief  bill  (Senate  Bill  No.  50) 
was  introduced  (Senate  Journal  1917,  page 
83),  by  wtilch  It  was  proposed  to  have  the 
Legislature  appropriate  by  way  of  relief  to 
respondent  the  exact  sum  which  constitutes 
the  basis  of  respondent's  first  cause  of  ac- 
tion here.  This  the  Legislature  refused  to 
do.  Senate  Journal  1917,  page  163.  The 
courts  are  here  asked  by  ttils  proceeding  to 
do  that  whilch  the  Legislature  refused. 
Moreover,  we  are  asked  to  now  construe  the 
provision  of  section  13  of  the  school  law  to 
be  an  appropriation  in  itself,  when  for  years, 
and  in  each  succeeding  session  of  our  legis- 
lature since  the  passage  of  the  act,  that  body 
has  made  specific  appropriation.  Moreover, 
the  respondent  here  in  his  official  capacity 
has  been  governed  by  the  specific  appropria- 
tion rather  than  by  section  13  of  the  school 
law. 

Legislative  construction,  or 'the  application 
or  construction  placed  upon  a  statute  by  ad- 
ministrative officers,  is  not  binding  upon  a 
court.  The  power  is  vested  in  the  Judicial 
branch  of  the  government  to  finally  construe 
statutes;  but  in  construing  and  Interpreting 
statutes  the  motive  of  the  lawmaking  body 
may  be  looked  for  and  ascertained  in  contem- 
poraneous history  and  in  contemiwraneous 
and  subsequent  legislation  upon  cogent  mat- 
ters. Steamboat  Co.  v.  Farmers  Co.,  18  N.  J. 
Eq.  13 ;  State  ex  rel.  New  Orleans  Pacific  R. 
Co.  T.  NichoUs  et  al.,  30  La.  Ana.  980 ;  Edger 
V.  Randolph,  Co.  Comm.,  70  Ind.  881.  Con: 
sidbration  Iiaa  always  been  given  by  courts  to 
the  construction  given  to  a  statute  by  the  of- 
ficers appointed  to  execute  it,  where  such  of^ 
fleers  have  acted  under  the  law  for  a  con- 
siderable length  of  tim&  Union  Ins.  Co.  v. 
Hoge,  21  How.  (62  U.  S.)  35,  16  L.  EJd.  61 ; 
Scanlan  v.  Chllds,  33  Wis.  062;  Westbrook  t. 
Miller,  56  Mich.  148,  22  N.  W.  256. 

Baaing  my  conclusion  upon  the  foregoing 
reasooing.  It  is  my  Jadgtiaent  that  the  demurs 


rer  should  have  been  sustained  as  to  aU 
causes  of  action.  The  prevailing  opinion 
seems  to  be  in  accord  with  my  views  as  to 
the  respondent's  first  cause  of  action,  and,  if 

1  understand  it  correctly,  would  reverse  the 
lower  court  on  its  decision  in  overruling  the 
demurrer  as  to  this.  The  order  of  the  pre- 
vailing opinion  in  effect  sustains  the  general 
demurrer  as  to  the  first  cause  of  action,  and 
overrules  the  same  as  to  the  second  and  third 
causes.  Following  this,  the  prevailing  opin- 
ion and  order  assumes  to  modify  the  Judg- 
ment on  the  appeal  brought  to  this,  court 
from  an  order  overruling  a  general  demur- 
rer. I  am  at  a  loss  to  know  bow,  in  view  of 
the  nature  of  this  demurrer,  ttiis  court  can 
reconcile  its  action  in  this  respect,  in  face  of 
the  imirersal  rule  of  pleading  which  holds 
that,  when  a  complaint  sets  up  more  than  one 
cause  of  aetion,  a  general  demurrer  will  not 
lie,  if  any  one  of  the  causes  is  well  pleaded, 
and  in  such  case  the  demurrer,  although 
good  as  to  one  of  the  causes,  must  be  over- 
ruled. Palmer  v.  Breed,  5  Ariz.  16,  43  Pac 
219;  Blakeney  v.  ijerguson,  18  Ark.  347; 
Fleming  v.  Albeck,  67  Cal.  226,  7  Paa  659; 
Stacey  v.  Baker,  1  Scam.  (2  111.)  417 ;  Bayless 
V.  Glenn,  72  Ind.  5;  Jarvis  v.  Worlck,  10 
Iowa,  29;  Missouri  Pac,  Ry.  Co.  v.  McLiney. 
32  Mo.  App.  166;  Alexander  v.  Thacker,  30 
Neb.  614,  46  N.  W.  825;  Hudson  v.  Wlnslow, 
35  N.  J.  Law,  445;  Martin  v.  Williams,  13 
Johns.  (N.  y.)  264;  Kent  v.  Blerce,  6  Ohio, 
336;  Spicer  v.  Glsehnan,  15  Ohio,  338 ;  Shroy- 
er  V.  Richmond,  16  Ohio  St  465 ;  Ketchum  v. 
State,  2  Or.  103;  Simpson  v.  Prather,  6  Or. 
86 ;  Carson  v.  Cock,  50  Tex.  825 ;  Standlford 
V.  Goudy,  6  W.  Va.  364;  Lockwood  v.  Rogers. 

2  Pin.  (Wis.)  90;  U.  S.  v.  Glrault,  11  How.  22, 
13  L,  Ed.  587;  Brown  v.  Duchesne,  2  Curt. 
97,  Fed.  (3as.  No.  2,003 ;  Vermont  v.  Society, 
etc.,  2  Paine,  545,  Fed.  Gas.  No.  16,920 ;  Bliss 
on  Ck>de  Pleading;  Maxwell  on  Code  Plead- 
hig,  375;  Phillips  on  Code  Pleading,  {  294; 
Sutherland  on  Code  Pleading. 

The  question  to  be  passed  upon  here  is  the 
action  of  the  lower  court  in  overruling  a 
general  demurrer  to  a  complaint  setting  up 
several  causes  of  action.  Was  the  general 
demurrer  good  as  to  all  of  these  causes  of 
action?  If  it  was,  then  we  should  reverse 
the  ruling  of  the  lower  court  Was  any  one 
of  the  causes  of  action  good  as  against  the 
general  demurrer?  If  we  determine  this 
question  in  the  aflirmative,  then  we  must  sus- 
tain the  ruling  made  below.  But  to  hold,  as 
does  the  prevailing  opinion,  that  the  first 
cause  of  action  was  defective  as  against  the 
general  demurrer  and  the  second  was  not, 
and  then  to  sustain  the  lower  court  as  to  Its 
order  overruling  the  general  demurrer,  and 
yet  declare  the  demurrer  good  as  to  the  first 
cause  of  action,  and  then  to  sustain  the  lower 
court  as  to  Its  order  overruling  the  general 
demurrer  and  at  the  same  time  modify  the 
money  Judgment  entered  by  that  court,  by 
striking  out  the  amoimt  of  the  first  cause  of 
action,  because  the  same  was  subject  to  thm 


Digitized  by 


Google 


Nev.) 


O'BRtEN'  v.'TRODSDALK 


1007 


general  demurrer — well.  If  t>recedent  is  the 
parent  of  law,  surely  this  is  the  whole  fam^ 
Uy. 


O'BBIEN  et  al.  v.  TBOUBDALB  et  81. 
(No.  2276.) 

(Supreme  Conrt  of  Nevada.    Oct.  11,  1917.) 

1.  Pbohibition  4s>1— Okdinance  Not  in  'Ex- 

FECT. 

Prohibition  will  not  issue  to  restrain  the  en- 
forcement of  an  ordinance  not  in  effect,  since 
there  mast  be  a  cause  pending  before  the  writ 
win  issue. 

2.  Pbohibition  ®=34— Discretion  of  Court. 

Tlie  writ  of  prohibition  is  not  a  writ  of 
right,  but  one  of  sound  judicial  discretion,  to  be 
issued  or  refused  according  to  the  facts  of  each 
particular  case. 

3.  Pbohibition  4&»6(2)— Minibtbriai.  Act& 

Rev.  Laws,  §  5708,  providing  that  the  writ 
of  prohibition  arrests  tne  proceedings  of  any 
tribunal,  etc.,  whether  exercising  functions  ju- 
dicial or  ministerial,  when  such  proceedings  are 
without  or  in  excess  of  jurisdiction,  does  not 
enlarge  the  writ  so  as  to  reach  proceedings  not 
of  a  judicial  character,  and  it  will  not  issue  to 
prohibit  county  commissioners  and  county  sheritC 
from  enforcing  an  ordinance  requiring  licenses. 
for  selling,  etc,  liquors  in  restaurants,  etc. 

4.  Courts  «=3207(5)— Jurisdiction— Writs. 

By  Const,  art  6,  §  4,  conferring  jurisdic- 
tion upon  the  Supreme  CJourt  to  issue  writs  of 
prohibition,  the  intention  of  the  framers  was 
undoubtedly  to  confer  the  right  to  issue  the  writ 
as  it  had  been  recognized  at  common  law. 

5.  Statutes  «=>226  —  Construction  —  Adop- 
tion FROM  Other  State. 

Where  the  Legislature  of  one  state  adopts 
the  statute  of  another,  the  act  of  adoption  raises 
the  presumption  that  the  Legislature  of  the 
adopting  state  enacted  the  statute  in  the  light  of 
tiic  construction  that  had  been  placed  upon  it  in 
the  parent  state. 

Original  proceedings  In  prohibition  by 
Steve  O'Brien  and  others  against  A.  F.  Trous- 
dale and  othew,  comprising  the  Board  of 
County  (Jomitilssloners  of  Humboldt  County 
and  S.  6.  Lamb,  Sheriff.  Alternative  writ 
vacated,  and  application  for  a  peremptory 
writ  denied. 

Xouog  &  Brown,  of  Lovelock,  for  petition- 
ers. Geo.  B.  Thatcher,  Atty.  Gen.,  and 
Thomas  B.  Powell,  Dist  Atty.,  of  Wlnne- 
mucca,  for  respondents. 

SANDBRS,  J.  This  Is  a  petition  addressed 
to  this  court  by  certain  persons  engaged  In 
the  saloon  and  restaurant  business  in  the 
town  of  Lovelock,  Humboldt  county,  Nov., 
praying  that  this  court  will,  in  the  exercise 
of  Its  original  Jurisdiction,  Issue  Its  writ  of 
prohibition,  restraining  and  prohibiting  the 
county  commissioners  of  Humboldt  county, 
acting  as  a  town  board  with  reference  to  the 
affairs  and  business  of  the  town  of  Lovelock, 
and  S.  O.  Lamb,  she;:iff  of  said  cotuity,  from 
enforcing  an  ordinance  passed  by  said  board 
requiring  licenses  for  the  selling,  serving,  fur- 
nishing, or  disposing  of  spirituous,  vinous,  or 
malt  liquors,  or  any  admixture  thereof.  In 
restaurants,  dining  rooms,  lunch  rooms,  or 


Other  pla<!ea  of  "business  where  meals  are 
sold,  served,  or  furnished  to  the  public  In 
the  said  town  of  Lorelock.  The  petitioners 
ater  that  the  ordinance  in  question  is  An  Il- 
legal law  and  regulation  aifecting  their  busi- 
ness ;  that  a  failure  to  comply  with  its  tcirms 
and  conditions  would  subject  them  to  an  il- 
legal arrest  and  Imprisonment,  and  they 
would  be  deprived  of  their  liberty  without 
due  process  of  law;  that  the  petitioners  have 
no  plain,  speedy,  or  adequate  remedy  at  law 
or  iu  equity,  and  unless  relief  be  granted  as 
prayed  for,  an  irreparable  hardship  and  In- 
jury will  be  done  petitioners  by  the  enforce- 
ment of  said  ordinance. 

11]  We  issued  the  alternative  writ  in  this 
cause  upon  the  assumption  that  the  ordinance 
complained  of  was  in  effect,  but  it  attinua- 
tlvely  appears  that  it  was  not  The  Jurisdic- 
tion of  the  respondent  board  over  the  subject- 
matter  of  the  ordinance  Is  not  questioned, 
but  the  petitioners,  through  fear  or  anticipa- 
tion of  its  enforcement,  now  invoke  the  rem- 
edy of  prohibition  to  test  its  validity. 

"An  application  for  a  writ  of  prohibition  be- 
fore the  actual  commencement  oi  an  action  or 
proceeding  is  premature,  since  there  must  be  a. 
cause  pending  before  the  writ  will  issue."  State 
V.  Ryan,  180  ilio.  32,  70  S.  W.  429 ;  Darnell  v. 
Vandine,  64  W.  Va.  53,  60  S.  E.  096:  Haldeman 
V.  Davis,  28  W.  Va.  327;  Mealing  et  al.  v.  City 
Council  of  Augusta,  Dudley's  Reps.  221 ;  State 
V.  Judge,  33  La.  Ann.  1284;  Shcrloeli  v.  Jack- 
sonville, 17  Ha.  93;  Wood  on  Mandamas  and 
Prohibition,  p.  145;  32  Oyc.  628;  23  Am.  & 
Eng.  Bncy.  of  Law,  206. 

[2]  The  writ  of  prohibition  la  not  a  writ 
of  right,  but  one  of  sound  Judicial  discretion, 
to  be  Issued  or  refused  according  to  the  facts 
of  each  particular  case.  This  practice  may 
be  treated  as  stare  decisis  in  this  state.  Wal- 
cott  V.  Wells,  21  Nev.  50,  24  Pac.  367,  0  L. 
E.  A.  69,  37  Am.  St.  Rep.  478.  It  is  Justified 
only  by  extreme  necessity,  and  not  then,  un- 
less the  other  remedies  provided  by  law  are 
Inadequate  to  afford  full  rellet 

We  are  averse  to  establishing  the  practice 
of  encouraging  applications  for  extraordi- 
nary remedies  by  anticipating  that  a  cause 
will  be  pending,  and  is.sue  the  process  in  ad- 
vance of  the  actual  pendency  of  the  proceed- 
ing which  the  writ  is  used  to  arrest  State 
V.  Ryan,  supra. 

The  alternative  writ  heretofore  issued  is 
vacated,  and  the  application  for  a  peremp- 
tory writ  is  denied. 

It  is  so  ordered. 

McCARRAN,  C.  J.  (concurring).  I  concur 
in  the  order  and  in  the  opinion  of  Mr.  Jus- 
tice SANDERS,  but  I  deem  it  proper  to  ex- 
press my  views  on  another  phase  of  the  ques- 
tion. 

Petitioner  by  these  proceedings  seeks  to 
prohibit  the  respondents  A.  F.  Trousdale,  W. 
L.  Brackett,  and  W.  H.  Cooper,  comprising 
the  board  of  county  commissioners  of  Hum- 
boldt county,  and  S.  G.  Lamb,  sheriff  of  said 
county,  from  enforcing  a  certain  ordinance 
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providing  for  the  licensing  of  certain  lines  of 
business,  and  from  collecting  the  license  pro- 
vided for  in  the  ordinance. 

[3,  4]  From  the  view  that  I  talce  in  ttiis  mat- 
ter, not  only  Is  the  application  here  premature, 
but  by  these  proceedings  petitioner  seeks  to 
accomplish  by  the  writ  of  prohibition  a  some- 
thing for  which  the  writ  was  never  Intended. 
Section  4  of  article  6  of  our  Constitution,  in 
conferring  Jurisdiction  upon  the  Supreme 
Court,  among  other  things  provides: 

"The  court  shall  also  have  power  to  Issue 
writs  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  habeas  corpus  and  also  all  writs 
necessary  or  proper  to  the  complete  exercise  of 
its  appellate  jurlBdiction." 

Section  5708,  Revised  Laws  1912,  provides 
as  follows: 

"The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board,  or  person, 
whether  exercising  functions  judicial  or  ministe- 
rial, when  such  proceedings  are  without  or  in 
excess  of  the  jurisdiction  of  such  tribunal,  cor- 
poration, board,  or  person." 

It  was  undoubtedly  the  intention  of  the 
framers  of  the  organic  law  to  confer  upon 
this  court  the  right  to  issue  the  writ  of  pro- 
hibition as  the  same  Iiad  been  and  was  rec- 
ognized at  common  law.  At  common  law  this 
writ  issued,  with  but  rare  exception,  only 
from  the  courts  having  common-law  Juris- 
diction. The  scope  and  function  of  the  writ 
of  prohibition  at  commm  law  was  to  prohibit 
a  peculiar  and  inferior  court  from  assuming 
an  unauthorized  Jurisdiction.  The  Issuance 
of  the  writ  was  authorized  only  to  restrain 
the  exercise  of  Judicial  functions.  Smith  v. 
Whitney,  116  U.  S.  167,  6  Sup.  a.  570,  29  U 
Ed.  601.  In  the  common-law  courts  of  Eng- 
land, as  well  as  In  those  courts  of  the  United 
States  having  common-law  Jurisdiction,  it  is 
emphatically  held  that  the  writ  of  proliibltlon 
wUl  not  issue  to  restrain  or  prevent  the  acts 
of  an  executive  or  ministerial  officer.  The 
function  of  the  writ  of  prohibition  is  to  pre- 
vent acts  in  excess  of  Jurisdiction  by  a  tribu- 
nal having  Judicial  powers.  The  scope  of 
the  writ  at  common  law  never  included  the 
restraining  of  ministerial  acts.  Thomson  v. 
Tracy  et  al.,  60  N.  T.  31. 

It  is  to  officers  exercising  Judicial  func- 
tions and  to  tribunals  where  such  functions 
are  administered  that  the  writ  of  prohibition 
could  properly  be  addressed.  Bs  parte 
Braudlacht,  2  HUl  (N.  Y.)  367,  38  Am.  Dec. 
593. 

It  is  unnecessary,  in  view  of  the  position 
taken  by  Mr.  Justice  Sanders  in  his  opinion, 
for  me  to  dwell  at  length  in  this  concurring 
opinion  on  the  force  or  validity  of  section 
5708  of  our  Revised  Laws. 

The  Supreme  Court  of  California,  in  the 
case  of  Maurer  v.  Mitchell,  53  Cal.  289,  hav- 
ing before  it  the  exact  question  with  which 
I  assume  to  deal,  held,  as  do  many  other 
courts,  that  at  common  law  the  writ  of  pro- 
hibition was  a  remedial  writ  provided  to 
check  encroachments  of  Jurisdiction ;  that  its 
office  was  tQ  restrain  subordinate  couirtq  and 


inferior  trlhunals  from  exceeding  their  Ju- 
risdiction ;  that  the  writ  of  prohibition  men- 
tioned in  the  Constitution  (the  Constitution 
of  California  as  to  the  power  of  the  Supreme 
Court  to  issue  writs  is  identical  to  ours)  was 
the  writ  as  known  to  the  common  law ;  and 
that  the  language  of  the  statute  did  not  re- 
quire the  court  to  hold  that  the  office  of  the 
writ  of  prohibition  had  been  extended.  The 
statute  of  California  to  which  the  Supreme 
Court  of  that  state  referred  was  as  follows: 
"The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board,  or  person, 
*  •  *  when  such  proceedings  are  without  or 
in  excess  of  the  juriadiction  of  such  tribunal, 
corporation,  board,  or  person."  Code  Civ.  Proc, 
11102. 

The  Supreme  Court  of  California,  viewing 
the  provisions  of  the  statute  as  it  thai  ex- 
isted, held  in  effect  that  the  writ  should  not 
issue  in  cases  in  which  it  could  not  have  been 
resorted  to  prior  to  the  enactment  of  this 
section.  Following  the  decision  of  the  Su- 
preme Court  in  the  Maurer-Mltchell  Case,  su- 
pra, the  Legislature  of  California  amended 
the  statute  and  attempted  to  provide  that  the 
writ  of  prohibition  could  be  resorted  to  for 
the  purpose  of  arresting  proceedings  of  any 
tribunal,  corporation,  board,  or  person  "  •  •  • 
whether  exercising  functions  Judicial  or  min- 
isterial, *  *  *  without  or  in  excees  of  the 
Jurisdiction." 

In  the  case  of  Camron  v.  Kenfield,  57  CaL 
550,  the  Supreme  Court  again  asserted  the 
principle  announced  tn  the  Maurer-MitcheU 
Case,  and  held  that  the  writ  of  pr<rfiibltion 
mentioned  in  the  Constitution  was  the  writ 
as  known  at  common  law,  and  further  held 
that  the  Legislature  was  without  power  to 
enact  the  statute  which  purported  to  extend 
the  function  of  the  writ  of  prohibition  ana 
declared  the  enactment  void,  in  so  far  as'  it 
sought  to  affect  ministerial  acts  or  officers. 
To  the  same  effect  were  the  following  cases: 
Farmers'  Union  v.  Thresher,  62  Cal.  407; 
Hobart  V.  Tillson,  66  Cal.  210,  5  Pac.  83. 

The  cases  of  Camron  v.  Kenfleld,  Farmers* 
Union  V.  Thresher,  and  Hobart  v.  Tillson 
were  again  referred  to  approvingly  in  the 
case  of  McGlnnls  v.  Mayor  and  Common 
Cbundl,  153  Cal.  711,  96  Pac.  367. 

The  Supreme  Court  of  Utah,  having  before 
it  the  question  of  the  office  of  the  writ  of 
prohibition  under  constitutional  and  statu- 
tory provisions  very  similar  to  ours,  cited 
with  approval  the  decisions  of  the  Supreme 
Court  of  California  In  the  case  of  Camron  v. 
Kenfleld,  Fanners'  Union  v.  Thresher,  and 
Hobart  v.  Tillson,  supra,  and  held  that  the 
writ  of  prohibition  would  only  He  to  restrain 
acts  which  vrere  in  some  degree  Judicial. 
State  ex  rel.  Robinson  v.  Durand,  36  Utah, 
93,  104  Pac.  760.  The  opinion  In  this  case  Is 
a  lucid  review  of  the  whole  matter. 

In  the  case  of  State  ex  rel.  Kennedy  v. 
Martin,  24  Mont.  379,  62  Pac.  498,  51  L.  R. 
A.  958,  the  Supreme  Court  of  Montana,  being 
called  upon  to  determine  this  question  unde^ 
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constitutional  and  statutory  provlslcns  quite 
like  those  of  California,  cited  wltb  approval 
the  California  cases  to  which  I  bave  refer- 
red ;  and  there  the  court  held  that,  notwith- 
Btandlng  the  statute  (Identical  to  our  section 
6708,  Bev.  Ijawa),  the  common-law  office  of 
the  writ  of  prohibition  was  not  enlarged  so 
as  to  reach  proceedings  not  of  a  Judicial  ctiar- 
acter. 

The  Suprezoe  Court  of  Idaho,  in  the  case 
of  Williams  ▼.  Lewis.  6  Idaho,  184,  54  Pac. 
620,  hdd  tliat  the  writ  of  prohibition  under 
the  statute  of  that  state  would  lie  to  restrain 
the  action  of  a  ministerial  officer  when  it 
appeared  that  such  action  was  illegal  and 
beyond  his  jurisdiction. 

The  Supreme  Court  of  Montana,  in  the 
case  of  State  ex  reL  Kennedy  t.  Martin,  su- 
pra, after  comparing  the  decision  of  the  Su- 
preme Court  of  California  in  the  case  of  MaTi- 
rer  v.  Mitchell,  supra,  with  that  of  the  Su- 
preme Court  of  Idaho  in  the  case  of  Williams 
V.  Lewis,  supra,  sanctioned  the  former,  but 
refused  to  follow  the  latter  and  declined  to 
approve  it 

In  the  case  of  State  v.  Clark  Co.  Ct,  41 
Mo.  44,  the  Supreme  Court  of  that  state,  hav- 
ing before  it  the  question  of  the  function  of 
the  writ  of  prohibition  to  prohibit  the  col- 
lection of  taxes,  etc.,  held  that  the  writ  was 
not  available  to  restrain  the  performance  of 
ministerial  acts  however  erroneous  such  min- 
isterial acts  might  be.  To  the  same  effect  we 
note  the  decision  of  the  Supreme  Court  of 
Wisconsin  in  the  case  of  State  v.  Gary,  33 
Wis.  93,  and  also  Atkins  v.  Siddons,  66  Ala. 
453. 

The  question  upon  which  I  would  here 
dwell  has  never  been  squarely  interpreted  or 
passed  upon  by  this  court,  save  and  except  in 
so  far  as  expressions  of  the  court  have  inti- 
mated the  true  and  correct  rule. 

In  Low  V.  Crown  Point  Mng.  Co.,  2  Nev. 
T5,  this  court  said: 

"Properly  speaking,  the  oflBce  of  the  writ  of 
prohibition  is  not  to  correct  errors,  but  to  pre- 
vent courts  from  transcending  the  limits  of 
their  jurisdiction  in  the  exercise  of  judicial  but 
not  ministerial  power." 

In  the  case  of  Wnlcott  v.  Wells,  21  Nev. 
51,  24  Pac.  368,  9  Ia  R.  A.  59,  87  Am.  St 
Rep.  478,  this  court,  speaking  through  Mr. 
Justice  Hawley,  said: 

"The  object  of  the  writ  is  to  restrain  inferior 
courts  from  acting  without  authority  of  law  in 
cases  where  wrong,  damage  and  injustice  are 
lilcely  to  follow  suca  actions." 

To  the  same  effect  will  be  found  the  ex- 
pression of  this  court  in  the  case  of  State  ex 
rel.  Thatcher  v.  District  Court,  38  Nev.  323, 
149  Pac.  178. 

Mr.  nigh,  in  his  treatise  on  Extraordinary 
Legal  Remedies,  says: 

"The  writ  of  prohibtion  may  be  defined  as  an 
ttctraordlnary.  Judicial  writ  iamiing  out  of  a 
court  of  snperior  Jurisdiotion  and  directed  to  an 
inferior  court,  for  the  puipose  of  preventing  the 
inferior  tribunal  from  usurping  a  jurisdiction 
with  which  it  is  not  legally  vested.  It  is  an 
original  remedial  writ  and  is  the. remedy  af- 
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forded  by  the  common  law  to  correct  encroad^ 
ments  or  jurisdiction  by  inferior  courts,  and  Is 
used  to  keep  such  courts  within  the  limits  and 
bounds  prescribed  for  them  by  law.    •    •    •  " 

Again,  the  author  says: 

"Nor  should  it  be  granted  except  in  a  dear 
oasB  of  want  of  jurisdiction  in  the  court  whose 
action  it  is  sought  to  prohibit.  And  to  warrant 
the  relief  the  petition  must  clearly  show  that 
an  inferior  court  is  about  to  proceed  in  a  mat- 
ter over  which  it  has  no  jurisdiction,  and,  unless 
this  is  distinctly  and  affirmatively  shown,  the 
relief  will  not  be  granted." 

And  again,  he  says: 

"A  distinction  is  taken,  in  the  exercise  of  the 
jurisdiction,  between  cases  where  the  proceed- 
ings of  the  court  which  it  is  sought  to  prohibit 
are  of  a  judicial  nature  and  cases  where  they  are 
merely  administrative  or  ministerial.  And  while 
the  writ  will  lie  in  proper  cases  as  to  matters 
of  a  purely  judicial  nature,  it  will  not  go  if 
the  proceedings  which  it  is  sought  to  prevent  are 
only  ministerial."  High  on'  Extraordmary  Legal 
Remedies,  {  762  et  seq. 

TKe  case  of  Winsor  v.  Bridges,  24  Wash. 
540,  64  Pac.  780,  was  an  original  proceeding 
in  prohibition  wherein  the  Board  of  Regent* 
of  the  tTniversity  of  Washington  sought  to  _ 
prohibit  the  land  commissioners  of  that  state  ' 
from  selling  or  attempting  to  sell,  or  leasing 
or  attempting  to  lease,  a  certain  tract  of  land 
in  the  city  of  Seattle.  There  the  Supreme 
Court  of  Washington,  in  a  most  comprehen- 
sive review  of  the  function  of  the  writ  of 
prohibition,  and  after  dwelling  at  some  length 
on  the  interpretations  rendered  by  the  Su- 
preme Courts  of  California  (Camron  v.  Ken- 
fleld,  supra)  and  of  Montana  (State  ex  reL 
Schamlkow  v.  Hogan,  24  Mont  370,  62  Pac, 
493,  51  L.  R.  A.  958)  and  Idaho  l(Wllllams  v. 
Lewis,  supra)  as  well  as  Utah  (People  v. 
House,  4  Utah,  369,  10  Pac.  838),  held  in  ef- 
fect that  the  writ  of  prohibition  as  provided 
for  by  the  Constitution  of  Washington  was 
practically  the  common-law  writ,  and  its 
purpose  was  to  restrain  the  exercise  of  unau- 
thorized judicial  or  quasi  judicial  power.^ 
The  court  in  that  case  reaffirmed  its  deci- 
sion in  the  case  of  State  ex  rel.  White  v. 
Board  of  State  Land  Commissioners,  23 
Wash.  700,  63  Pac.  532,  to  the  effect  that  to 
warrant  the  writ  to  any  organized  body  other 
than  a  court  it  is  necessary  that  the  acts 
sought  to  be  prohibited  be  purely  Judicial  and 
not  executive,  administrative,  or  legislatiTe. 

I  make  special  comment  on  the  cases  of 
State  V.  Clark  Co.  Ct,  supra.  Farmers'  Union 
V.  Thresher,  supra,  and  Hobart  t.  Tillson,  su- 
pra, because  in  each  of  those  cases  the  courtB- 
of  Missouri  and  California  were  dealing  with 
a  question  analogous  to  that  at  bar,  namely, 
acts  of  ministerial  officers  in  relation  to  as- 
sessment and  collection  of  taxes  upon  person- 
al property. 

Although  many  decisions  may  be  found  Id 
onr  reports  dealing  with  the  question  of  pro- ' 
bibltion,  its  scope  and  applicability,  it  may 
be  well  to  note  that  all  of  the  decisions  prior 
to  1912  were  dealing  with  the  writ  of  prohi- 
bition as  authorized  by  the  Constitution  (sec- 
tion 4,  art.  6),  and  hence  as  comprehended  at 
pommon .  law.    The  section  of  our  Constitu- 
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■tlon  referred  to  Is  one  dealing  with  the  juris- 
diction of  the  Supreme  Court,  and  was  taken 
In  substance  from  article  6,  §  4,  of  the  Con- 
stitution of  the  state  of  California  as  amend- 
ed September  3,  1862.  It  was  not  until  1911 
that  our  Legislative  department  here  sought 
to  enact  a  specific  statute  (section  5708,  Rev. 
Laws)  dealing  with  and  deilning  the  writ  of 
prohibition.  Section  5708  of  our  Revised 
Laws,  being  section  766  of  our  Code  of  Civil 
Practice,  as  enacted  March  17,  1911,  is  taken 
verbatim  from  fhe  Code  of  California  as 
enacted  March  11,  1872,  as  amended  March 
3,  1881  (Kerr's  Cyc.  Codes  of  Cal.  C.  O.  P.  i 
1102). 

All  of  the  decl^ons  of  the  Supreme  Court 
of  California  to  which  I  have  referred  as 
"bearing  upon  the  function  and  office  of  the 
writ  of  prohibition  were  rendered  prior  to 
1911,  the  date  on  which  our  Legislature 
adopted  the  Code  of  California  applicable  to 
prohibition  and  made  it  a  part  of  the  Civil 
Practice  Code  of  this  state. 

[J]  Where  the  Legislature  of  one  state 
adopts  the  statute  of  another,  the  act  of 
adoption  raises  the  presumption  that  the 
legislature  of  the  adopting  state  enacted  the 
statute  in  the  light  of  the  construction  that 
had  been  placed  upon  It  in  the  parent  state. 
Williams  v.  Glasgow,  1  Nev.  533;  McLane  v. 
Abrams,  2  Nev.  199;  State  v.  Kobey,  8  ^ev. 
312;  Ormsby  County  v.  Kearney,  37  Nev. 
371, 142  Pac.  803. 

I  Imow  of  nothing  prevailing;  as  to  condi- 
tions or  circumstances  in  this  state  that 
would  cause  an  exception  to  exist  whereby 
this  rule  of  statutory  adoption  should  not  be 
applicable  to  the  matter  at  bar.  First  Na- 
tional Banlj  of  Butte  v.  Bell  Co.,  8  Mont  46, 
19  Pac.  403.  Our  organic  law  relative  to  the 
Jurisdiction  of  the  Supreme  Court,  as  I  have 
already  set  out.  Is  substantially  the  same  as 
that  relative  to  the  same  subject  In  the  state 
of  California.  This  is  especially  to  be  consid- 
ered In  applying  the  rule  of  adopUon  of  con- 
struction to  which  I  have  referred.  Swoflord 
V.  Mills  (C.  O.)  86  Fed.  556;  Klrman  v.  Pown- 
\ag,  25  Nev.  378,  60  Pac.  834,  61  Pac.  1090. 

I  am  convincea  that  section  5708  of  our  Be- 
vised  Laws  does  not  In  effect  extend  the  of- 
fice or  fnnctlon  of  the  writ  of  prolilbition 
from  that  recognized  at  common  law,  and 
that  by  the  scope  of  the  writ  only  acts  of  a 
judicial  nature  are  affected,  while  acts  purely 
ministerial,  legislative,  or  executive  are  not 
to  be  interfered  wltb.  It  may  be  that  boards 
OT  officers  having  quasi  Judicial  functions 
would,  under  statutes  such  as  ours,  be  sub- 
.  Ject  to  the  force  and  effect  of  a  writ  of  pro- 
hibition, but  this  question  is  not  involved 
here. 

Neither  the  acts  of  the  board  of  county 
commissioners  In  enactini?  or  pnbllsblng  the 
proposed  ordinance,  nor  the  acts  of  the  sheriff 
of  Humboldt  county  in  collecting  the  licenses 
under  such  ordinance,  could  be  regarded  as 
In  any  sense  Judicial,  or  even  quasi  judicial, 
In  nature.    It  is  not  legislative  or  executive 


I  or  ministerial  acts  that  are  subject  to  the 
force  or  effect  of  the  writ  of  prohibition. 

I  do  not  accede  to  the  conclusion  in  the 
concurring  opinion  of  Mr.  Justice  Coleman 
as  to  petitioners  having  an  adequate  remedy 
at  law.  This  would  signify  the  absence  of 
other  remedy.  The  case  of  Wdls  Fargo  Cb. 
V.  Dayton,  11  Nev.  161,  dted  in  support  of 
the  assertion,  is  in  my  judgment  In  no  wise 
applicable.  That  was  a  suit  against  the  as- 
sessor of  Lincoln  county  to  prevent  the  col- 
lection of  what  was  alleged  to  be  an  illegal 
tax  imi>osed  for  revenue.  Such  a  tax  was 
enforceable  and  collectible  by  the  avenues 
provided  by  the  statute.  The  ordinance,  the 
validity  of  which  petitioner  here  sought  to 
avoid  and  test  by  the  writ  of  prohibition,  is 
one  enacted  for  police  regulation  as  well  as 
for  revenue.  The  ordinance  in  question  pro- 
vides in  Its  concluding  section  tliat: 

_  "Any  person,  persons,  firm,  company,  corpora- 
tion, or  association,  keeping,  conducting  manag- 
ing or  maintaining  any  restaurant  •  •  • 
where  meals  or  lunches  are  sold  *  •  •  who 
or  which  shall  sell  serve  or  furnish,  or  permit  to 
be  sold,  served  or  furnished,  or  otherwise  dispos- 
ed of,  any  spirituous,  vinous,  malt  or  brewed 
liauors  •  *  •  in  violation  of  the  provisions 
of  this  ordinance,  shall  be  guilty  of  a  misde- 
meanor and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  fifty  dollars  and 
not  more  than  two  hundred  and  fifty  dollars,  or 
by  imprisonment  in  the  county  jaii  for  a  pe- 
riod of  not  less  than  twenty-five  days  and  not 
more  than  one  hundred  and  twenty-five  days,  or 
by  both  such  fine  and  imprisonment" 

There  Is  a  vast  difference,  in  my  Judgment, 
between  a  tax  imposed  for  revenue,  collecti- 
ble through  the  civil  processes  of  the  law, 
and  a  license  for  police  regulation,  failure 
to  acquire  which  constitutes  a  crime  punish- 
able by  Imprisonment  Equally  so,  there  is 
a  vast  difference  between  the  remedy  that 
may  be  resorted  to  by  the  party  seelUng  ei- 
ther to  test  the  validity  of  the  same  or  avoid 
the  consequences.  However,  this  matter  is 
not  properly  l>efore  us  in  this  proceeding. 

COLEMAN,  J.  (concurring).  I  concur  in 
the  opinion  of  SANDERS,  J.,  and  in  the  or- 
der. I  also  concur  In  the  opinion  of  McCAR- 
RAN,  C.  J. 

Aside  from  the  fact  that  the  courts  are 
unanimous  in  the  view  taken  by  the  Supreme 
Court  of  California,  as  set  forth  In  the  con- 
curring opinion  of  the  learned  CHIEF  JUS- 
TICE (except  in  Idaho,  where  reasons  exist 
for  a  different  rule),  it  would  seem  that  an 
additional  reason  exists  for  this  court  to 
adopt  the  view  of  the  California  court  and 
that  is,  that  both  our  constitutional  and  stat- 
utory provisions  relative  to  the  writ  of  imto- 
hibltion  were- taken- from  California,  and 
our  statutory  provision  was  enacted  some 
time  after  the  decisions  in  the  CSallfomia 
cases  were  rendered.  In  the  llgtbt  of  this 
fact,  I  think  we  must  assume  that  our  Le^ 
Islature  Intended  to  adopt  the  California 
statute  as  construed  by  the  highest  court  of 
that  state. 

Wbll«  the  point  has  not  been  urged  upon 
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na,  I  am  Inclined  to  the  view  that  petitionens 
bare  an  adequate  remedy  at  law,  In  that 
they  may  pay  the  license  tax  under  protest 
and  bring  a  suit  at  law  to  recover  the  same. 
Wells  Fargo  &  Co.  t.  Dayton,  11  Nev.  161; 
37  Cyc.  1200. 


STATE   T.    McFARLIN.      (No.   22«1.) 
(Supreme  Court  ot  Nevada.     Oct.   18,  1917.) 

1.  Bail  «ss>44— After  Conviction— Change 

OF  RUIJE. 

Const,  art.  1,  §  7,  providing  that  "all  per- 
sons shall  be  bailable  by  sufficient  sureties,  un- 
less for  capital  offenses  when  the  proof  is  evi- 
dent, or  the  presumption  great,"  was  only  de- 
slKned  to  alter  the  common-law  rule  as  to 
criminal  cases  before  conviction,  leaving  the 
matter  of  bail  after  conviction  discretionary. 

2.  Bau,  4=944  — Afteb  Conviction— Pboba- 
BLK  Cacsb. 

Under  Rev.  Laws,  §  7294,  providing  that  an 
appeal  from  a  conviction  shall  stay  the  execu- 
tion upon  filing  with  the  clerk  of  the  court,  in 
which  the  conviction  shall  have  been  had^  a 
certificate  of  the  judge  of  such  court,  or  a  jus- 
tice of  the  Supreme  Court,  that  there  is  prob- 
able cause  for  the  appeal,  and  section  7314, 
providing  that,  after  conviction  of  an  offense 
not  punishahle  with  death,  a  defendant  on  ap- 
peal may  be  admitted  to  bail  (1)  as  a  matter 
ot  right,  where  the  appeal  is  from  a  judgment 
imposing  a  fine,  and  (2)  as  a  matter  of  discretion 
in  all  other  eases,  the  element  of  probable  cause 
for  the  appeal  from  a  conviction  and  judgment 
of  imprisonment  is  essential,  and  over  which 
judicial  discretion  may  be  exercised  on  the  ques- 
tion of  bail. 

3.  Bail  «=»44— Arran  Conviction— Statdtb. 

Rev.  Laws,  S  7294,  is  in  the  nature  of  a  su- 
persedeas, whereby  the  execution  of  the  judg- 
ment of  conviction  is  stayed  pending  appeal, 
and  standing  alone,  has  nothing  to  do  with  the 
question  of  admission  to  bail,  which  is  governed 
by  section  7314. 

4.  Bait.  ^=»47— Abteb  Conviction— Pbocebd- 

INGS. 

Under  Rev.  Laws,  ||  7294,  7314,  where  pe- 
titioner's appeal  from  a  conviction  for  embez- 
zlement sentencing  him  to  imprisonment  was 
properly  taken  in  good  faith,  and  it  appears 
that  newly  discovered  evidence,  which  was  not 
available  at  or  during  the  trial,  is  now  avail- 
able, and  is  of  such  a  nature  as  might  reason- 
ably be  expected  to  raise  a  reasonable  doubt 
of  guilt,  petitioner  will  be  admitted  to  bail  by 
the  Supreme  Court. 

George  B.  M«Farlln  was  convicted  of  em- 
bezzlement, and,  pending  his  appeal,  petitions 
for  a  certificate  of  probable  cause,  and  to  be 
admitted  to  bail.  Heard  at  Chambers  by  the 
Chief  Justice,  and  petitioner  admitted  to  ball. 

James  M,  Frame  and  Howard  Browne,  all 
of  Reno,  for  petitioner.  George  J.  Kenney, 
Dlst.  Atty.,  Geo.  B.  Thatcher,  Atty.  Gen.,  and 
B.  T.  Patrick,  Deputy  Atty.  Gen.,  for  the 
Statn. 

McCARRAN,  a  J.  Petitioner  was  con- 
victed of  the  crime  of  embezzlement  by  a 
Jnry  In  the  Eighth  Judicial  district  court,  and 
thereafter  made  his  motion  in  that  court  for 
a  new  trial  upon  the  several  statutory 
grounds.  Including  that  of  newly  discovered 


evidence.  The  trial  court  overruled  the  lat- 
ter motion,  and  pronounced  judgment  and  Im- 
posed sentence  on  petitioner,  fixing  the  pen- 
alty at  imprisonment  in  the  state  penitentiary 
for  a  period  of  one  to  fourteen  years.  The 
defendant's  notice  of  appeal  to  the  Supreme 
Court  was  duly  filed  within  time  as  pre- 
scribed by  our  Criminal  Practice  Act.  Th.> 
petition  here  recites  the  essential  facts,  and 
further  presents  thatHhe  record  has  already 
been  transcribed,  and  that  defendant  will 
proceed  with  all  expedition  Jto  make  his  bill 
of  exceptions  and  have  the  same  settled  and 
signed.  Petitioner  prays  for  a  certificate  of 
probable  cause,  and  my  attention  was  di- 
rected to  the  statute  in  this  respect. 

Section  7294,  Itevised  Laws  1912,  the  samo 
being  section  444  of  onr  Criminal  Practice 
Act,  is  as  follows: 

"An  appeal  to  the  Supreme  Court  frota  a 
judgment  of  conviction  shall  stay  the  execu- 
tion of  the  judgment  upon  filing  with  the  cleilt 
of  the  court  in  which  the  conviction  shall  have 
been  had  a  certificate  of  the  judge  of  such 
court,  or  of  a  justice  of  the  Supreme  Court, 
that  in  his  opinion  there  is  probable  cause  for 
the  appeal,  but  not  otherwise." 

In  the  case  of  State  t.  Mnrptiy,  23  Nev. 
391,  48  Pac.  628,  this  court  held  that  the  ap- 
peal from  a  judgment  of  imprisonment  does 
not  operate  as  a  stay  of  execution,  and  the 
defendant,  if  in  custody,  most  so  continue, 
unless  admitted  to  balL 

Section  7314,  Revised  Laws  (section  464. 
Criminal  Practice  Act),  is  as  follows: 

"After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may 
be  admitted  to  bail:  (1)  As  a  matter  of  right, 
where  the  appeal  is  from  a  judgment  imposing 
a  fine  only ;  (2)  as  a  matter  of  discretion  in 
all  other  cases." 

Section  7326,  Revised  Laws  (section  476, 
Criminal  Practice  Act),  is  as  follows: 

"In  the  cases  in  which  the  defendant  may  be 
admitted  to  bail,  upon  an  appeal,  the  order  ad- 
mitting him'  to  bail  may  be  made  by  the  court 
or  Judge  who  tried  the  case  or  by  the  court  to 
which  the  appeal  is  taken  or  the  judge  or  a 
justice  thereof." 

I  find  that  on  a  number  of  occasions  the 
California  courts  and  the  Judges  thereof  have 
considered  and  determined  this  question,  and 
In  some  Instances  their  opinions  meet  with 
my  view  as  to  the  proper  application  of  the 
statute;  the  Code  there  being  the  same  as 
onrs.  Kerr's  Cy*.  Codes,  Penal  Code,  1272. 
In  the  case  of  Ex  parte  Voll,  41  Cal.  29,  the 
Supreme  Court  considered  the  matter  at 
length  nnder  proceedings  In  habeas  corpus- 
Petitioner  there  urged  the  contention  that 
the  provision  of  the  Constitution  (article  1,  | 
7)  Intended  that  ball  should  be  granted  as  a 
matter  of  right,  even  after  conviction.  It 
will  be  Interesting  to  note  here  that  the  pro- 
vision of  the  Constitntlon  of  California  In 
this  respect  is  Identical  with  that  found  In 
our  Constitution  (article  1,  {  7)  as  follows: 
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"All  persons  shall  be  bailable  by  sufficient 
•nretieg,  nnless  for  capital  offenses  when  the 
proof  is  evident,  or  the  presumption  great." 

[1]  It  was  asserted  by  the  court  there,  and 
we  think  correctly,  that  the  clause  of  the  Con- 
stitution cited  is  only  designated  to  alter  the 
rule  of  common  law  as  to  certain  criminal 
cases  before  conviction,  and  that  the  matter 
of  ball  after  conviction  is  still  left  discre- 
tionary, as  it  was  at  common  law,  with  the 
modifications  wrought  by  the  statutes  of  the 
state.    The  court  said: 

"We  are  of  opinion  that  the  Constitution,  in 
declaring  bail  to  be  a  matter  of  right,  contem- 
plated only  those  cases  in  which  the  guilt  of  the 
party  had  not  been  already  judicially  ascertain- 
ed; cases  in  which  the  prisoner  as  yet_  stood 
ilpon  his  plea  of  not  guilty,  supported  with  all 
the  presumptions  of  innocence  with  which  the 
law  delights  to  surround  him.  But  when  his 
trial  has  been  had,  and  his  plea  proven  false, 
tile  law  will  not  stultify  itself  by  presuming 
him  other  than  that  it  has  itself  adjudged  him 
to  be.  If  the  Constitution,  indeed,  intended  to 
introduce  the  rule  of  absolute  right  to  bail,  as 
well  after  as  before  conviction  of  such  felonies, 
it  would  result  that  no  convict  could  be  punish- 
ed for  his  ascertained  crime  if  he  had  either 
wealth  or  friends;  for  no  mere  pecuniary  con- 
siderations could  weigh  against  the  alternative 
of  a  degrading  imprisonment,  at  hard  labor,  for 
a  crime  involving  moral  turpitude.  It  would 
operate  in  practice  as  a  mere  money  commuta- 
tion for  the  infamous  corporeal  punishment 
which  the  law  has  denounced  against  the  per- 
petration of  crime." 

In  this  decision  we  find  the  announcement 
of  the  principle  so  oft  referred  to  by  courts 
and  judges,  to  the  effect  that  imder  statutes 
such  as  ours  admission  to  bail  after  con- 
viction is  a  matter  of  sound  Judicial  discre- 
tion, and  that,  too,  only  when  the  showing 
made  presents  something  unusual  or  extra- 
ordinary from  which  or  out  of  which  it  may 
appear:  First,  that  the  appeal  is  taken  in 
good  faith,  and  is  perfected  according  to  the 
statutory  rule;  and,  second,  that  there  is 
some  element  or  condition,  propefly  question- 
able by  the  court  of  review,  from  which,  or 
out  of  whl(^,  the  conviction  theretofore  had 
may  be  set  aside,  or  that  matters  intervening 
between  the  conviction  and  the  application 
justify  the  exercise  of  discretion  in  favor  of 
bail. 

In  the  case  of  Ex  parte  Hoge,  48  Cal.  3, 
it  appears  that  petitioner  had  been  convicted 
in  a  municipal  criminal  court  of  tlie  crime  of 
assault  made  with  a  deadl]^  weapon  with  the 
intent  to  do  bodily  injury.  The  punishment 
provided  by  the  California  statute  for  the  of- 
fense was  fine  or  imprisonment,  or  both. 
The  municipal  court  had  imposed  sentence 
of  imprisonment  in  the  state  prison  for  the 
term  of  18  months,  and  from  the  judgment 
petitioner  had  appealed  to  the  Supreme 
Court.  After  taking  his  appeal,  petitioner 
bad  appealed  to  the  judge  of  the  municipal 
court  to  be  admitted  to  ball  pending  appeal, 
and  bis  application  had  been  refused.  In 
that  case  Mr.  Justice  Wallace  held  that  it 
was  within  the  discretion  of  the  court  to  Im- 


pose a  fine  or  to  adjudge  the  imprisonment. 

He  says: 

"Either  would  have  satisfied  the  statute  which 
the  prisoner  had  broken.  Had  the  fine  alone 
been  imposed,  the  positive  rule  of  the  statute 
would  have  permitted  him  to  go  upon  bail  pend- 
ing an  appeal.  •  •  •  Yet  his  offense  is  the 
same,  whether  he  be  fined  or  be  imprisoned.  In 
case  the  mere  fine  had  been  imposed,  the  stat- 
ute itself  set  him  at  liberty  pending  an  appeaL 
Now  that  the  imprisonment,  however,  has  been 
adjudged,  the  statute  leaves  it  to  my  discre- 
tion to  admit  him  to  bail  or  not,  as  justice  may 
seem  to  require." 

Referring  to  his  decision  In  the  case  of 
Ex  parte  VoU,  supra,  the  learned  justice  con- 
tinued: 

"If  my  discretion  is  to  be  interpreted  by  the 
rule  of  the  statute  in  the  other  case,  and  I 
think  it  ought,  I  am  unable  to  see  why  the 
prisoner  prosecuting  an  appeal  should  absolutely 
go  at  large  in  the  meantime  in  the  one  case,  and 
absolutely  go  to  the  state  prison  in  the  mean- 
time in  the  other." 

[2]  The  conclusion  reached  in  that  case 
was  that  a  refusal  to  admit  to  bail  would  be 
a  misapplication  of  the  discretion  conferred 
by  the  statute.  It  must  be  noted  that  In  tbe 
case  of  Ex  parte  Hoge,  supra,  nothing,  so 
far  as  the  reported  decision  discloses,  ap- 
pears bearing  upon  the  phase  of  probable 
cause.  I  make  special  comment  on  the  ab- 
sence of  this  element  as  disclosed  by  this 
case,  because  in  my  Judgment  the  element  of 
probable  cause  is  one  of  the  very  things  on 
account  of  wbldi  the  court  may  exercise  Its 
discretion.  If  nothing  appears  from  the  ap- 
plication of  the  party  convicted  from  which 
it  may  be  reasonably  inferred  that  there  Is 
a  probable  cause  for  the  appeal,  one  of  the 
essential  elements,  if,  indeed,  not  the  most 
essential  element  of  the  application.  Is  want- 
ing. It  is  this  very  thing  that  calls  for  the 
exercise  of  judicial  inquiry,  and  sets  in  mo- 
tion, so  to  speak,  the  process  through  which 
judicial  discretion  may  be  exercised  on  the 
question  of  bail. 

Tbe  case  of  Ex  parte  Maries,  49  Cal.  680, 
was  an  application  made  by  one  convicted  of 
embezzlement  and  adjudged  by  a  municipal 
criminal  court  to  suffer  imprisonment  in  the 
state  prison  for  a  term  of  seven  years.  Mr.  . 
Justice  Wallace,  then  Oilef  Justice  of  the 
Supreme  Court  of  California,  after  referring 
to  the  section  of  the  statute  of  that  state 
Identical  to  our  section  7314,  Revised  Laws, 
referred  again  to  bis  opinion  in  the  case  of 
Ex  parte  Hoge,  supra,  and  after  a  somewhat 
extended  discussion  of  *he  principles  involv- 
ed, and  of  the  statute  applicable,  concluded 
that  ball  upon  appeal  should  not  be  allowed 
except  by  a  Judge  authorized  to  grant  a  cer- 
tificate, and  then  only  in  a  case  where  cir- 
cumstances of  an  extraordinary  nature  had 
intervened.  In  arriving  at  the  conclusion  in 
this  case,  it  is  evident  that  tbe  Justice  took 
into  consideration  a  change  tn  the  Penal  Code 
of  California  prescribing  as  follows: 

"An  appeal  to  tbe  Supreme  Court  from  a 
judgment  of  conviction  stays  the  execnti<Hi  of 
the  judgment  In  all  capital  cases,  and  in  f^U 
other  caaSB,  upon  filing  with  the  deik  of  the 
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court  in  whldi  tbe  convictioii  was  had,  a  cer- 
tificate of  the  judge  of  such  court,  or  of  a  jus- 
tice of  the  Supreme  Court,  that,  in  bis  opinion, 
there  is  probable  cause  for  th«  appeal,  bat  not 
otherwise."    Section  1243. 

It  will  be  uoted  that  this  is  identical  to  our 
section  72d4,  Revised  Laws.  It  will  be  noted 
that  in  the  last-mentioned  case  the  rale  was 
asserted  that  tbe  discretion  in  cases  in  which 
applications  of  this  character  are  to  be  de- 
termined is  not  an  arbitrary  discretion,  but 
one  measured  by  legal  roles  and  by  references 
to  the  analogies  of  the  law.  To  the  same  ef- 
fect we  find  the  case  of  Ex  parte  Smallman 
et  aL,  64  Cal.  35,  where  Mr.  Chief  Justice 
Wallace  again  passed  upon  the  question.  lu 
the  case  of  Ex  parte  Brown  et  al.,  68  Cal. 
176,  8  Pac.  829,  tbe  Supreme  Court  in  banic 
referred  approvingly  to  the  cases  of  Ex  parte 
Voll,  Ex  parte  Marks,  and  Bx  parte  Small- 
man,  and  held  that  under  the  authority  of 
these  cases  the  court  ought  not  to  admit  to 
ball  after  a  verdict  of  guilty  unless  when 
circumstances  of  extraordinary  character  had 
Intervened  since  conviction.  To  the  same  ef- 
fect are  the  cases  of  Ez  parte  SmitJi,  88  Cal. 
79, 26  Pac.  638,  and  Ez  parte  liirner,  112  Cal. 
627,  46  Pac.  571. 

I  am  at  a  loss  to  know  how  the  language  of 
the  court  in  tliat  case  can  tie  takoi  Uterally. 
If,  indeed,  the  role  were  to  be  taken  as  there 
asserted,  tliat  bail  should  not  be  allowed  "un- 
less when  drcomstances  of  extraordinary 
(diaracter  had  intervened  since  conviction," 
then  the  question  of  "probable  cause  for  ap- 
petil"  as  asserted  in  the  statute  would  be  en- 
tirely eliminated,  or  at  least  would  be  lim- 
ited to  causes  for  appeal  which  might  have 
Intervened  since  conviction.  This  in  my  judg- 
ment cannot  be  the  intendment  of  our  stat- 
ute. One  of  the  reasons  for  a  statute  such  as 
this,  and  indeed  the  primary  object,  is  to 
afford  opportunity  to  the  party  convicted  of 
a  bailable  offense  to  have  his  case  reviewed 
by  an  appellate  tribunal  before  the  sentence 
Imposed  shall  go  into  execution.  Hence  the 
law  declares  that  it  is  only  when  probable 
cause  for  the  appeal  is  made  to  appear  from 
matters  presented  to  the  court  that  stay  of 
execution  is  permitted.  This  question  of 
probable  cause  for  appeal  must  necessarily 
Involve,  not  only  niatters  intervening  since 
conviction,  or  existing  independently,  but  al- 
so matters  pertaining  to  the  trial  which  in 
the  opinion  of  the  court  or  judge  to  whom  the 
petition  is  presented  impress  the  appeal  with 
the  force  of  merit  and  good  faith. 

[3,  4]  As  I  view  the  several  sections  of  our 
Statute,  section  7294,  Revised  Laws,  is  in  the 
nature  of  a  supersedeas,  whereby  the  exe- 
cution of  the  judgment  of  tbe  trial  court  is 


stayed  pending  the  appeal,  when  appeal  is 
properly  taken.  State  v.  Murphy,  supra.  The 
statute,  standing  alone,  has  nothing  to  do 
with  the  question  of  admitting  to  bail.  If  tbe 
appellant  petitions  for  a  stay,  and  also  pe- 
titions to  be  admitted  to  bail,  his  petition 
for  the  latter  must  come  under  section  7314, 
Revised  Laws,  in  which  case  the  statute 
makes  the  matter  of  admitting  to  bail  one  of 
right  "where  the  appeal  is  from  a  judgment 
Imposing  a  fine  only,"  and  one  of  discretion 
"In  all  other  cases." 

As  I  have  already  stated,  the  discretion  to 
be  exercised  is  not  arbitrary.  Reason  for  the 
exercise  of  discretion  in  favor  of  bail  may 
find  basis  in  flagrant  or  manifest  misconduct 
in  trial;  in  palpable  errors,  made  apparent, 
from  which,  or  by  reason  of  which,  convic- 
tion resulted ;  or  where  as  in  the  case  at 
bar  it  is  made  to  appear  that  newly  discover- 
ed admissible  evidence,  such  as  was  not  avail- 
able to  the  appellant  petitioner  at  or  during 
tbe  trial,  is  now  available,  and  is  of  such  a 
nature  as  might  reasonably  be  expected  to 
raise  a  reasonable  doubt  of  guilt.  Then, 
again,  there  may  be  the  intervening  matters 
arising  from  the  health  or  physical  condition 
oi;  tbe  appellant  petitioner.  These  are  some 
of  the  elements  which,  when  properly  pre- 
sented, may  induce  the  court  or  judge  to 
whom  tbe  petition  is  addressed  to  exercise 
discretion  in  favor  of  admitting  to  bail.  But 
with  any  and  all  of  these  there  must  appear 
an  appeal  actually  and  properly  taken,  the 
good  faith  of  the  appellant,  and  the  probable 
cause  or  probable  merit  in  tbe  api)eal,  to- 
getho:  with  the  phases  of  which  I  have  al- 
ready made  mention.  The  court  or  judge  to 
whom  tbe  petition  of  this  character  is  ad- 
dressed may  properly  take  into  considera- 
tion the  length  .of  time  during  which  the  ap- 
plicant has  resided  In  the  community,  and 
the  probability  of  his  surrendering  himself 
for  the  execution  of  the  sentence,  should  the 
judgment  eventually  be  affirmed  by  the  ap 
pellate  court.  All  of  theSe  things  may  prop 
erly  be  taken  Into  consideration  in  the  ex- 
ercise of  discretion  In  admitting  to  bail  aft- 
er conviction. 

The  petition  here  presented  what  to  my 
mind  appeared  to  be  an  appeal  prosecuted  In 
good  faith.  The  act  of  tbe  trial  court  in  re- 
fusing a  new  trial,  where  the  application  for 
such  was  based  upon  newly  discovered  evi- 
dence, is  such  as,  to  my  mind,  impresses  the 
appeal  of  petitioner  with  sufficient  merit  to 
warrant  exerdse  of  discretion  in  admitting 
him  to  bail. 

It  is  ordered  tbat  petitioner  be  admitted  to 
bail. 
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STATES  ▼.  AMSDEN. 

(Supreme  Court  of  Oregon.    Oct  16,  1917.) 

Costs  <8=>290— In  Cbiminai.  Prosecution— 
Rights  on  Acquittal. 
Defendant,  acquitted  in  a  criminal  prose- 
cution, is  not  entitled  to  costs  or  disbursements ; 
statutes  on  the  subject  being  strictly  constru- 
ed;  Jj.  O.  Ij.  i  3153,  merely  providing  that 
costs  and  disbursements  in  a  criminal  proceed- 
ing are  paid  to  the  person  rendering  the  serv- 
ice by  the  proper  county,  but  that  in  case  of 
conviction  they  must  be  taxed  to  defendant, 
and  section  577,  as  to  costs  in  actions  or  suits 
prosecuted  or  defended  in  the  name  and  for 
the  use  of  the  state,  not  relating  to  criminal 
proceedings. 

In  Banc.    Appeal  from  Circuit  Court,  Lake 
County;  Bernard  Daly,  Judge. 
On  motion  to  retax  costs.    Allowed. 
For  former  opinion,  see  166  Pac.  942. 

Geo.  M.  Brown,  Atty.  Oen.  for  the  motion. 
W.  Lair  Thompson,  of  Portland,  opposed. 

MOORE,  J.  The  judgment  in  this  action, 
In  favor  of  the  defendant,  was  affirmed  on  ap- 
peal, whereupon  his  counsel  filed  a  cost  bill, 
containing  a  charge  of  $18  for  printing  a 
brief.  The  Item  having  been  allowed  by  our 
clerk,  the  state  moves  to  retax  the  same, 
contending  that  a  defendant  In  an  action  of 
this  kind  Is  not  entitled  to  a  judgment  for 
costs  or  disbursements. 

The  statute  regulating  this  matter  reads: 

"The  costs  and  disbursements  in  a  criminal 
action  or  proceeding  are  paid  to  the  person  ren- 
dering the  service  by  the  proper  county ;  but 
in  case  of  a  judgment  of  conviction,  such  costs 
and  disbursements  must  be  taxed  against  the 
defendant"    L.  O.  L.  S  3153. 

Another  clause  of  the  statute  Is  as  follows: 

"In  all  actions  or  suits  prosecuted  or  de- 
fended in  the  name  and  for  the  use  of  the  state, 
or  any  county  or  other  public  corporation  there- 
in, the  state  or  public  corporation  shall  be  lisble 
for  and  may  recover  costs  in  .like  manner  and 
with  like  effect  as  in  the  case  of  natural  per- 
sons."   Id.  {  677. 

The  latter  clause  undoubtedly  relates  to 
civil  actions,  snits,  and  proceedings.  No 
provision  is  to  be  found  in  the  statute  where- 
by a  judgment  for  coats  or  disbursements 
may  be  rendered  In  favor  of  a  party  who  has 
been  acquitted  In  a  criminal  action.  All  en- 
actments regulating  the  taxation  of  costs 
and  disbursements  are  to  be  strictly  con- 
strued. 11  Cyc.  267.  The  decision  rendered 
In  Eisen  v.  Multnomah  County,  31  Or.  134, 
49  Pac.  730,  Is  controlling  herein. 

The  Item  of  |18  is  therefore  disallowed. 


BENSON  V.  JOHNSON. 

(Supreme  C!ourt  of  Oregon.    Oct  16,  1917.) 

Tbial  «s>251(2)— Irstbuctions— Confobmitt 
TO  Issues. 
An  instruction  embodying  the  provisions  of 
L.  O.  L.  f  799,  subd.  40,  that  every  sale  of  per- 
sonal property  capable  of  immediate  delivery 
and  every  assignment  thereof,  unless  accompa- 
nied by  immediate  delivery  and  followed  by  ac- 


I  tual  and  continued  change  of  poMesri(xi,  cre- 
ates a  presumption  of  fraud  as  against  creditors 
or  subsequent  purchasers,  was  properly  refus- 
ed, where  the  issue  of  fraud  was  not  raised  by 
the  pleadings. 

Department  1.    Appeal  from  Circuit  Court, 
Douglas  County;  G.  F.  Sklpwortb,  Judge. 
Supplemental  opinion. 
For  former  opinion,  see  165  Paa  lOOL 

BURNETT,  J.  Subdivision  40,  J  799,  L.  O. 
L.,  is  In  tliese  words: 

"Every  sale  <A  pergonal  property,  capable  of 
immediate  delivery  to  the  purchaser,  and  every 
assignment  of  such  property,  by  way  of  mort- 
gage or  security,  or  upon  any  condition  whatever 
unless  the  same  be  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession,  creates  a  pre- 
sumption of  fraud  as  against  the  creditors  of 
the  seller  or  assignor,  during  his  possession,  or 
as  against  subsequent  purchasers  m  good  faith 
and  for  a  valuable  consideration,  disputable 
only  by  making  it  appear  on  the  part  of  tne  per- 
son claiming  under  such  sale  or  assignment  that 
the  same  was  made  in  good  faith,  for  a  sufficient 
consideration,  and  without  intent  to  defraud 
such  creditors  or  purchasers ;  but  the  presump- 
tion herein  specified  does  not  exist  in  the  case 
of  a  mortgage  duly  filed  or  recorded  as  provided 
by  law." 

Among  others.  It  was  assigned  as  error  that 
the  trial  court  refused  to  give  an  Instruction 
to  the  jury  embodying  this  excerpt  from  the 
Code.  The  principal  effort  of  the  former 
opinion  was  to  enunciate  the  doctrine  that  he 
who  would  attack  for  fraud  a  transaction 
valid  as  between  the  Immediate  parties  to  it 
must  allege  and  prove  the  deceit  upon  which 
he  relies;  and  that,  not  having  put  In  such  a 
plea,  the  plaintifT  must  fail  In  his  assault  up- 
on the  title  of  the  defendant  along  that  line. 
AH  that  was  said  In  our  former  opinion  re- 
lating to  the  requested  charge  now  under  con- 
sideration was  In  the  last  paragrairii,  which 
grouped  all  the  assignments  of  error,  not 
otherwise  treated  In  detail,  and  dismissed 
them  as  urging  upon  us  matter  which  should 
have  been,  but  was  not,  pleaded.  This  is 
sufficiently  amplified  in  this  supplemental 
opinion  by  the  statement  that  tb^  only  ap- 
plication possible  to  be  made  of  the  desired 
instruction  would  be  to  an  Issue  of  fraud, 
which,  as  already  stated.  Is  not  raised  by  the 
pleadings.  It  would  have  directed  the  jury 
into  the  investigation  of  an  abstract  question 
foreign  to  the  case,  and  for  that  reason  would 
have  been  erroneous. 

McBRIDB,  C.  J.,  and  BENSON  and  HAR- 
RIS, J  J.,  concur. 


PENNINGS  v.  GIBONI. 
(Supreme  Court  of  Oregon.    Oct  16,  1917.) 
Department  2.    Appeal  from  Circuit  Court, 

Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 
On  petition  for  rehearing.    Petition  denied, 

and  former  opinion  (167  Pac.  598)  affirmed. 
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Lewis  &  Lewis,  of  Portland,  for  appellant. 
Raflety  &  Veatcb,  of  Portland,  for  respond- 
ent 

McBRIDE,  C.  3.  Notwithstanding  the  ar- 
gument presented  by  counsel  In  their  able 
brief  upon  the  petition  for  rehearing  we  are 
still  satisfied  with  the  original  opinion. 
Counsel's  argument  Is  to  the  effect  that  plain- 
tiff's reply  Is  inconsistent  with  her  complaint 
and  admits  at  least  by  Implication  that  she 
Is  not  the  owner  of  the  note  and  claim  sued 
upon.  The  pleading  Is  not  susceptible  to 
such  a  construction.  The  complaint  alleges 
that  plaintiff  Is  the  owner  of  the  note  and 
Claim  sued  upon  by  an  assignment  from  her 
husband.  The  defendant  denies  this,  and'  al- 
leges that  the  note  was  given  as  a  memoran- 
dum of  a  d^>osit  of  $400  made  with  him  for 
safe-keeping  by  defendant's  husband,  and 
that  on  March  20,  1913,  defendant's  husband 
bad  an  acconntlng  with  him  and  authorized 
him  to  apply  $476.41  of  money  then  In  his 
possession  to  pay  the  amount  of  Pennlngs' 
Indebtedness  to  defendant  and  to  apply  the 
halance  of  the  deposit  ($23.60)  on  an  account 
due  from  Pennlngs  to  the  Portland  Sash  & 
Door  Company.  By  way  of  reply,  and  In 
explanation  of  this  transaction,  plaintiff  sets 
up  the  agreement  quoted  In  the  original  opin- 
ion. There  Is  not  a  syllable  In  the  reply  that 
admits  that  Pennlngs  owned  the  note  or  claim 
sued  upon  here.  It  simply  amounts  to  a 
statement  that  Pennlngs  agreed  to  turn  over 
to  the  defendant  the  money  he  bad  borrowed 
In  consideration  that  defendant  would  reor- 
ganize the  Portland  Sash  &  Door  Company 
and  give  Pennlngs  and  his  associates  stock  In 
the  new  company;  that  Pennlngs  performed 
his  part  of  the  contract  by  executing  and  de- 
livering a  paper  purporting  to  release  the 
debt  owing  him  from  Glbonl  on  account  of 
the  note  and  $100  deposit ;  and  that  defend- 
ant failed  to  perform  his  part  of  the  con- 
tract If  Pennlngs  himself  had  sued  upon 
the  note,  these  facts  If  proved  would  have 
avoided  the  contract  of  himself  and  associ- 
ates had  it  been  set  up  as  a  defense.  The 
contract  was  executory,  and  the  release 
pleaded  in  the  reply  was  but  one  step  toward 
the  performance  of  It,  which  defendant  fail- 
ed to  meet  by  performance  on  bis  part,  thus 
leaving  It  Incomplete.  The  defendant  could 
not  refuse  to  perform  his  part  of  It  and  de- 
fend against  the  note;  and,  while  plaintiff 
took  the  note  subject  to  all  equities  which 
would  defeat  a  recovery,  she  also  took  with 
it  all  equities  which  would  have  authorized 
ber  assignor  to  recover  upon  It  The  reply  Is 
entirely  consistent  with  the  claim  of  owner- 
ship made  In  the  complaint 

Counsel  for  defendant  Intimates  that  there 
are  equities  In  the  case  that  will  justify  a 
very  technical  construction  of  the  pleadings 
as  against  the  plaintiff,  but  upon  a  careful 
review  of  the  case  we  are  of  the  opinion  that 


the  verdict  not"  only  accords  with  the  law 
and  the  testimony,  but  with  abstract  Justice 
as  well. 

We  adhere  to  the  original  opinion,  and  the 
petition  for  rehearing  is  denied. 

MOORE,   BURNETT,   and   BENSON,   JJ., 
concur.    HARRIS,  J.,  not  sitting. 


ADAMS  V.   CLOVER  HILL  TARMS. 
(Supreme  Court  of  Oregon.    Oct  16,  1917.) 

1.  Waters  and  Wateb  Coubses  «3»70— Poi,- 
lUTioN — Sewagb  ANn  Refuse  Mattes. 

Where  the  refuse  from  defendant's  dairy 
bam  and  dairy  house  emptied  into  a  swamp  or 
swale  baring  little  current  through  a  sower 
would,  without  some  precaution,  such  as  filtra- 
tion in  addition  to  a  settling  tank,  maintained 
by  defendant  become  decomposed  and  putrid, 
pollute  the  water,  cause  noxious  gases  and 
smells,  and  affect  the  use  and  enjoyment  of 
plaintiff's  propertjr  on  which  the  swale  was 
partly  situated,  this  constituted  a  nuisance. 

2.  Watebs    and    Wateb    Coubses    ^=3120— 
SuBPAOE  Watebs— Pollution. 

It  the  water  in  the  swale  constituted  sur- 
face water  and  it  became  offensive  from  sub- 
stances or  liquids  on  defendant's  land,  it  was 
defendant's  duty  to  prevent  it  from  flowing  on 
plaintiff's  land. 

8.  Dauaoes  «sB(i2(S)— Dutt  to  Miniiuze— 
Nuisance. 
Where  the  water  in  a  awamp  or  swale  was 
rendered  impure  by  refuse  from  defendant's 
dairv  bam  and  dairy  bouse,  but  with  a  very 
small  amount  of  labor  and  expense  barrels^  or 
something  of  the  kind  for  watering  plaintiff's 
cattle  could  have  been  set  at  the  edge  of  the 
swamp  In  plaintiff's  lot,  and  the  water  allowed 
to  percolate  through  the  soil  into  the  barrels, 
thereby  obviating  the  impurity,  it  was  plaintiff's 
duty  to  minimize  the  damage  as  much  as  be 
reasonably  could. 

4.  Watebs  and  Wateb  Coubses  »=»77— Pol- 
lution OF  Wateb  Coubse— Actions— Evi- 
dence. 
Substantial  damages  could  not  be  recover- 
ed for  defendant's  pollution  of  the  water  in 
a  swamp  or  swale  situated  partly  on  its  land 
and  partly  on  plaintiffs  land  by  reason  of  which 
plaintiff's  cattle  did  not  gain  in  weight  as  they 
should,  where  none  of  the  cattle  were  weighed 
and  their  feed  was  not  weighed  or  measured, 
and  the  testimony  as  to  their  respective  weights 
was  a  mere  guess  on  plaintiff's  part,  and  where 
it  also  appeared  that  the  drainage  from  plain- 
tiff's corrals  went  into  the  swamp,  and  it  was 
not  shown  how  much  of  the  unpalatable  taste 
of  the  water  was  contributed  from  plaintiff's 
premises,  and  how  much  from  defendant's  land. 

Department  1.  Appeal  from  Circuit  Court, 
Columbia  County;   J.  A.  Eakln,  Judge. 

Suit  by  Albert  Adams  against  the  Clover 
Hill  Farms,  i'^om  a  decree  for  plaintiff,  de- 
fendant appeals.    Modified. 

This  is  a  suit'  brought  by  the  plaintiff,  Al- 
bert Adams,  against  the  Clover  Hill  Farms, 
a  corporation,  to  enjoin  the  maintenance  of  a 
nuisance.  From  a  decree  In  favor  of  the 
plaintiff  granting  the  Injunction  and  allow- 
ing damages  In  the  sum  of  $300,  the  defend- 
ant appeals. 

Plaintiff  owns  and  resides  upon  a  farm  of 
531  acres  upon  which  he  feeds  about  75  head 
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of  beef  cattle  during  s  portion  of  the  year. 
Adjoining  his  land  on  the  south  defendant 
owns  and  iterates  a  dairy  farm  of  about  400 
acres,  upon  which  a  modem  dairy  barn  and 
other  buildings  are  situated  about  540  feet 
from  the  division  line  and  approximately 
1,040  feet  from  plaintiff's  dwelling  house.  A 
small  swamp  or  bog  about  60  feet  in  breadth 
at  Its  widest  part  commences  about  100  feet 
north  of  defendant's  bam  and  extends  to  the 
boundary  line.  A  sewer  or  drain  from  the 
northern  part  of  the  dairy  bam  extends  to 
the  swamp  or  swale  and  a  ditch  constructed 
through  near  the  center  leads  to  the  line 
fence.  Prom  this  point  the  swale  extends  at 
a  diminished  width  past  the  plaintiff's  two 
bams  located  near  the  swamp  and  between 
the  line  and  his  house  with  a  narrow  outlet 
across  the  county  road,  and  thence  across  the 
Spokane,  Portland  &  Seattle  Railroad,  where 
the  water  sinks  on  plaintiff's  land.  There  is 
a  secondary  Irregularly  shaped  swamp  or 
swale  on  the  plaintiff's  land  Joining  with  the 
other  about  160  feet  from  the  division  line. 
Plaintiff  has  two  lots  connected  with  his 
barns  fenced  so  that  the  cattle  which  he  usu- 
ally feeds  therein  from  about  October  to  the 
following  April  can  obtali)  water  from  the 
swamp.  The  water  drains  from  a  basin  of 
about  75  acres  Into  the  swamp  out  of  which 
it  flows  during  the  rainy  season.  In  the  dry 
season  there  is  but  little  water  therein,  and 
none  runs  out  Plaintiff  alleges  and  the  tri- 
al court  found,  in  substance,  that  for  two  or 
three  years  the  defendant  has  maintained  on 
the  hanks  of  this  swale  a  dairy  house,  cow 
barns,  and  hogpens;  that  such  buildings  are 
connected  with  the  swale  by  sewers  or 
drains;  that  defendant  has  housed  on  an  av- 
erage of  100  head  of  cattle  In  the  dairy  barn 
and  continued  to  dump,  wash,  and  empty 
dally  large  quantities  of  washings,  manure, 
slops,  garbage,  refuse,  and  offal  into  said 
swale  and  stream,  and  to  pile  and  maintain 
on  the  banks  of  the  swale,  for  the  greater 
portion  of  each  year,  large  piles  of  manure, 
and  in  and  about  the  southerly  portion  of  the 
swale  hogs  and  hogpens,  from  which  the  rain 
washed  the  filth  and  manure  Into  the  swale 
and  thence  Into  the  stream,  all  of  which  were 
offensive  and  unhealthful  and  were  carried 
down  stream,  polluting  the  waters  in  front 
of  plaintiff's  house  and  bam;  that  the  water 
of  the  swale  thus  became  impregnated  with 
myriads  of  maggots  and  filth  and  putrid  mat- 
ters, rendering  it  unfit  for  plaintiff's  stodc, 
infecting  the  air  with  noxious  smells,  and 
impairing  plaintiff's. enjoyment  of  his  prem- 
ises; and  that  the  condition  constitutes  a  nul- 
sancfe 

W.  H.  Powell,  ot  Portland,  for  appellant 
Glen  R.  Metsker,  of  St  Helens,  and  L.  H. 
McCarthy,  of  PortlunU,  lor  res-pondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  There  are  two  large  voluuie:)  of  testlnionj- 
in  the  case,  from  a  reading  of  which  we  are 


satisfied  that  the  evidence  warrants  an  in- 
junction of  the  deposit  in  the  marsh.  Tber» 
is  much  dispute  as  to  whether  the  swale 
should  be  designated  as  a  stream.  This  does 
not  aid  in  the  matter.  See  Thomas  v.  Con- 
cordia Cannery  Co,  68  Mo.  App.  350.  There 
has  been  an  effort  on  the  p&rt  of  the  defend- 
ant  to  remedy  the  prevailing  conditions  in 
the  swamp  which  has  been  successful  to  a 
certain  extent  Defendant  contends  that  the 
nuisance,  if  any,  has  been  abated.  Formerly- 
all  the  refuse  washed  from  the  bam  was  al- 
lowed to  enter  the  swamp.  lAter  there  was 
connected  with  the  sewer  leading  north  from 
the  dairy  barn  a  settling  tank  8  feet  each 
way  through  which  Is  usually  passed  about 
7(X)  gallons  of  water  used  tn  washing  the 
barn  dolly  after  all  the  solids  that  can  be 
shoveled  up  are  removed,  thus  retaining  the 
major  part  of  the  solid  matter  from  the  bam. 
This  tank  was  allowed  to  fill  up  and  remain 
so  during  the  winter  of  1914,  and  was  of  no 
practical  effect  until  the  next  April,  when  it 
was  cleaned  out  This  probably  occurred  on 
account  of  a  change  in  the  management  of 
the  farm.  When  properly  attended  to  the 
tank  minimizes  the  amount  of  filth  deposited 
in  the  swamp.  In  order  to  retain  the  smaller 
particles  of  refuse  which  escape  the  settling 
tank  and  to  cleanse  to  a  reasonable  extent 
the  water  used  in  the  dairy  house  in  wash- 
ing milk  buckets,  etc.,  it  would  seem  that 
there  should  be  some  additional  means  of 
filtration  before  the  discharge  from  the  drain 
Is  permitted  to  mingle  with  the  waters  of 
the  swale.  In  Perry  y.  Howe  (3o-operatlve 
Creamery  (Jo.,  125  Iowa,  415,  101  N.  W.  150, 
dted  by  defendant,  which  is  similar  to  the 
present  case,  it  is  mentioned  that  a  large 
cesspool  had  been  constracted  Into  which 
were  drained  all  the  washings  from  the 
creamery,  and  that  the  only  outlet  was  a  fil- 
tered drain.  It  was  held  that  there  had  been 
an  abatement  of  the  nuisance.  In  the  case 
at  bar,  owing  to  the  advancement  in  sanita- 
tion, the  defendant  has  to  deal  with  the  wa- 
ter used  to  cleanse  the  bam,  which  feature 
did  not  appear  in  the  Iowa  case.  This,  add- 
ed to  the  refuse  from  the  dairy  house,  with- 
out some  precaution,  such  as  filtration,  in  ad- 
dition to  the  facilities  provided  by  the  de- 
fendant, would  if  discharged  Into  the  swamp 
where  there  is  so  little  current  in  the  sum- 
mer time  become  decomposed  and  putrid,  t)ol- 
lute  the  water,  cause  noxious  gases  and 
smells,  and  affect  the  use  and  enjoyment  of 
plaintiff's  property,  thus  constituting  a  nui- 
sance. Wood  on  Nuisances  (3d  E)d.)  {  561. 
We  do  not  think  that  the  nuisance  has  been 
abated.  It  seeofis  reasonable  that  some  meth- 
od should  be  devised  to  prevent  as  far  as 
practicable  the  contamination  of  the  water 
ot  the  swamp  which,  whether  it  flows  as  in 
an  ordinary  stream,  or  not,  passes  down  onto- 
plalntlfTs  premises  during  a  portion  of  the 
season.  During  the  dry  season  the  condi- 
tions are  apparently  worse.  There  is  also  a 
drain  or  sewer,  extending  south  from  tbe- 
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4HHith  wing  of  the  dairy  barn,  about  68  feet 
in  length  connected  with  a  settling  tank.  A 
tile  drain  passes  within  a  few  feet  of  this 
settling  tank,  but  it  does  not  appear  that  this 
«ewer  affects  the  swamp  or  plaintiff's  prem- 
ises. 

[2]  The  defendant  ia  conducting  an  up-to- 
■date  dairy  farm  in  an  ideal  place  in  the  coun- 
ty, and  should  not  be  unreasonably  hampered 
In  the  operation  of  its  plant  It  should,  how- 
ever, so  use  its  property  and  conduct  its 
business  as  not  substantially  to  injure  the 
plaintiff  in  the  enjoyment  of  the  possession 
■of  his  property,  or  cause  a  menace  to  health, 
or  trespass  upon  plalntUFs  rested  rights. 
Ulmen  v.  ML  Angel,  57  Or.  547,  550, 112  Pac. 
«29,  36  li.  K.  A.  (N.  S.)  140;  Bourne  v.  WU- 
son-Casc  Lumber  Co.,  68  Or.  48,  51,  118  Pac. 
52,  Ann.  Cas.  1913A,  245.  See,  also,  Temple- 
ton  V.  Williams,  59  Or.  160,  116  Pac.  1062,  35 
li.  R.  A.  (N.  S.)  468.  If  the  water  in  the 
swale  should  be  designated  surface  water, 
and  if  the  same  becomes  offensive  from  sub- 
stances or  liquids  upon  defendant's  land,  it 
Is  its  duty  to  prevent  it  from  flowing  upon 
plaintiff's  land.  Gawtry  v.  Leland,  81  N.  J. 
Bq.  385-389.  In  his  evidence  plaintiff  states 
that  he  does  not  complain  of  the  pigpens.  As 
the  proprietor  of  the  lower  premises  he  has 
the  right  to  demand  that  the  dairy  business 
of  defendant  be  conducted  with  all  due  care 
BO  as  to  give  as  little  annoyance  as  reason- 
ably may  be  expected  under  all  the  existing 
circumstances.    Joyce  on  Nuisances,  S  269, 

in  During  the  latter  part  of  1014  and  un- 
til the  taking  of  testimony  in  this  case  in 
March,  1915,  ^Inttff  had  22  or  23  head  of 
beef  cattle  in  one. lot  and  50  in  another.  In 
the  smaller  lot  a  barrel  was  set  in  the  ground 
at  the  edge  of  the  swamp  to  afford  a  place 
for  the  cattle  to  drink.  In  the  other  the 
brutes  were  compelled  to  drink  from  the 
swamp.  Plaintiff  testifies  that  they  were 
reluctant  to  drink  the  water  on  account  of  its 
Impurity,  and  that  the  larger  number  of  cat- 
tle did  not  increase  in  flesh  as  much  by  75 
pounds  as  the  smaller  number,  although  the 
cattle  of  each  lot  were  fed  all  they  would  eat. 
He  thinks  this  difference  in  weight  was  owing 
to  one  corral  of  cattle  having  the  barrel  to 
drink  from.  It  is  ai^tarent  that  with  a  very 
small  amount  of  labor  and  expense  barrels  or 
something  of  the  kind  could  have  been  set  at 
the  edge  of  the  swamp  in  the  other  lot  and 
the  water  allowed  to  percolate  through  the 
soil  In  the  barrels  thereby  obviating  the  ob- 
jection. 

l4]  According  to  a  well-recognized  rule  of 
law  it  was  the  duty  of  plaintiff  to  minimize 
the  damage'as  much  as  he  reasonably  could. 
None  of  the  cattle  were  weighed  when  they 
were  put  In  the  different  lots,  nor  shice. 
Their  feed  was  not  weighed  nor  measured. 
It  is  a  mere  guess  on  the  part  of  plaintiff  as 
to  their  respective  weights.  As  shown  by  the 
evidence  and  jiartlcularly  by  the  photographs 
exhibited,  the  drainage  from  plaintiff's  cor- 


rals during  the  wet  season,  while  hia  cattle 
were  being  fed,  went  into  the  swamp,  and 
there  is  no  way  by  which  it  can  be  deter- 
mined how  much  of  the  unpalatable  taste  of 
the  water  for  the  stock  was  contributed  from 
plaintiff's  premises  and  what  quantity  from 
defendant's  land.  The  damage  to  the  cattle 
caused  by  the  defendant  is  not  proved  by  the 
testimony.  We  are  therefore  unable  to  con- 
cur with  the  learned  trial  court  in  the  con- 
clusion as  to  damages.  Plaintiff  is  entitled 
to  compensation  in  the  nominal  sum  of  $25. 
A  modified  order  of  injunction  as  herein  in- 
dicated will  be  granted. 

It  is  to  be  regretted  that  the  effort  made 
by  the  defendant  to  obtain  a  right  of  way 
over  the  premises  of  plaintiff  for  the  purpose 
of  draining  the  swamp  was  not  successful. 
Such  drainage  would  no  doubt  estinsuish 
many  frog  songs  and  their  nsuai  accompani- 
ment and  exterminate  the  offensive  features 
of  the  swamp. 

The  decree  of  the  lower  court  will  be  modi- 
fled  in  accordance  herewith.  Plaintiff  should 
recover  his  costs  in  this  court . 

BDKNETT,  BENSON,  and  HARRIS.  JJ.. 
concur.  McBRIDB,  O.  J.,  took  no  part  in  the 
consideration  of  this  case. 


ANNAND  V.  AUSTIN.* 

(Supreme  Court  of  Oregon.    Oct  16,  1917.) 

Vendob  and   Pubchasbb  «5>140— Pebfobh- 

ANCE   BT  VKNDOB— SUFFICIENCT   OF  TttLE— 

Abbtbaot. 

A  contract  for  the  sale  of  land,  which  pro- 
vided for  payment  of  the  balance  of  the  price 
when  title  was  found  to  be  marketable  by  an 
abstract  of  title,  was  not  performed  by  the 
vendor,  where  the  abstract  tendered  by  her  was 
lacking  in  data  from  which*  the  boundaries  of 
the  land  could  be  definitely  fixed,  and  disclosed 
an  unsatisfied  mechanic's  lien,  whether  or  not 
the  title  was  actually  marketable,  as  disclosed 
by  the  public  records  and  by  evidence  other 
than  that  disclosed  in  the  abstract 

Department  1.  Appeal  from  Circuit  Court 
Multnomah  County;  George  N.  Davis,  Judge. 

Action  by  Clara  J.  Annand  against  Emma 
M.  Austin.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

This  is  an  action  for  money  had  and  re- 
ceived with  a  complaint  in  the  usual  form. 
After  a  general  denial,  the  answer  contains 
the  following  afUrmative  allegation: 

"That  duriuK  1914  the  plaintiff  and  the  de- 
fendant entered  into  a  contract  wherein  and 
whereby  the  defendant,  in  consideration  of  the 
sum  of  $4,000,  agreed  to  convey  to  the  plain- 
tiff all  of  lots  8  and  9,  in  Arcadia,  in  section  2, 
township  2  south,  range  1  east  of  the  Wil- 
lamette meridian,  Clackamas  county,  Oregon, 
and  the  plaintiff  agreed  to  pay  the  said  $4,000, 
as  follows:  $500  down,  and  when  title  was 
found  to  be  marketable  by  an  abstract  of  title, 
the  plaintiff  agreed  to  pay  the  further  sum  of 
$3,500,  to  be  evidenced  by  a  note  and  mort- 
gage for  that  amount,  payable  in  three  years, 
and  carrying  interest  at  the  rate  of  6  per  cent, 
per  annum,  payable  quarterly,  and  to  execute  a 
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note  and  mortgage  accordingly  covertng  the  said 
property." 

Tbls  is  followed  by  allegations  to  the  effect 
that  plaintiff  paid  the  $500,  the  money  which 
she  now  seeks  to  recover ;  that  defendant  de- 
liTered  to  her  an  abstract;  that  the  defend- 
ant had  the  same  examined  by  her  attorney 
who  called  attention  to  certain  defects;  tliat 
defendant  cured  the  defects  and  returned  to 
plOntiff  the  abstract,  with  corrections;  tliat 
defendant  is  and  at  all  times  has  been  ready, 
able,  and  willing  to  complete  the  contract 
by  conveying  a  good,  marketable  title  to 
plaintiff.  Then  follows  a  formal  tender  of 
performance.  The  reply  consists  of  denials. 
A  trial  was  had  without  a  Jury,  resulting  in 
a  judgment  for  def^idant,  from  which  plain- 
tiff appeals. 

W.  Y.  Masters,  of  Portland,  for  appellant 
Charles  J.  Schnabel,  of  Portland  (J.  B.  Ofner, 
of  Portland,  on  the  brief),  for  respondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  Plaintiff  presents  two  contentions: 
(1)  That  the  ahstract  of  title  furnished  by 
defendant  shows  the  title  to  be  unmarketa- 
ble; and  (2)  that  since  the  contract  pleaded 
by  defendant  rests  in  parol,  it  Is  void  under 
the  statute  of  frauds.  It  will  be  observed 
that  the  contract  pleaded  by  defendant  call- 
ed for  payment  as  follows: 

"$500  down  and  when  title  was  found  to  be 
marketable  by  an  abstract  of  title  the  plaintiff 
agreed  to  pay  the  further  sum  of  $3,500." 

From  the  stipulation  of  facts  it  appears 
that  in  July,  1914,  negotiations  were  had  be- 
tween the  parties  hereto  regarding  a  pur- 
chase by  plaintiff  of  lots  8  and  9  in  Arcadia 
addition,  Clackamas  county,  "but  no  formal 
or  written  contract  was  entered  into  between 
plaintiff  and  defendant  as  to  the  purchase 
of  said  property."  On  August  12,  1914,  plain- 
tiff gave  defendant  a  check  for  $500  as  a  first 
payment  on  the  lots.  On  October  15th  de- 
fendant furnished  plaintiff  an  abstract  of 
title,  which  she  submitted  to  her  attorney, 
and  on  October  17th  he  gave  her  a  written 
opinion  thereon  as  follows: 

"Portland,  Oregon,  October  17,  1914. 

"Mrs.  John  Annand,  City— Dear  Madam :  I 
have  examined  the  accompanying  abstract,  pre- 
pared by  the  Clackamas  Abstract  &  Trust  Com- 
pany and  the  Clackamas  Title  Company,  as  to 
title  to  lots  8  and  9  in  Arcadia,  in  section  2, 
township  2  south,  range  1  east,  in  Clackamas 
county,  Oregon,  and  also  the  blueprint  map  of 
Arcadia  accompanying  said  abstract,  and  m>m 
such  examination  hereby  certify: 

"(1)  That  there  are  numerous  interlineations 
which  appear  throughout  the  abstract  of  ma- 
terial matters  which  I  have  to  assume  are  made 
by  the  abstractors,  but  there  is  nothing  in  the 
abstract  to  show  this  fact.  The  abstract  is 
certified  by  the  abstractor  personally  to  the 
parties  ordering  the  abstract,  and  his  liability 
would  be  only  to  these  parties,  so  you  would 
have  DO  recourse  on  him  if  error  has  been  com- 
mitted in  the  abstract. 

"(2)  On  page  24  there  is  a  mortgage  from  Ad- 
die  Godfrey  and  F.  H.  Godfrey  to  John  A.^on- 
fer.  This  mortgage  is  assigned  at  page  20  by 
Joseph  A.  Confer.  I  am  informed  that  this  is 
an  error  in  the  abstract,  and  the  records  show 


John  A.  Confer.  According  to '  this  abstract' 
this  mortgage  is  improperiy  assigned. 

"(3)  In  the  deed  from  John  A.  Confer  to 
Portland  &  Willamette  Valley  Railway  Com- 
pany, set  out  on  page  17  of  the  abstract,  the- 
description  runs  northerly  along  the  west  bound- 
ary of  the  50-acre  tract  described  in  the  fore 
part  of  the  deed,  and  thence  north  31°  30*  east 
13  chains  to  a  point;  thence  northerly  along 
the  middle  of  the  present  traveled  county  road 
to  a  point  from  which  a  stake,  known  as 
station  205  on  the  center  line  of  the  Portland 
&  Willamette  Valley  Railway  Company  as  now 
located,  bears  south  57°  SW  east  distant  194 
feet,  and  the  balance  of  the  description  refers 
largely  to  stakes  along  this  railroad  survey. 
There  is  no  record  of  this  railroad  survey  in 
the  abstract,  and  I  am  also  informed  that  the 
railroad  company  have  no  record  of  it,  so  that 
it  is  impossible  to  locate  this  boundary  line. 

"(4)  The   dedication   of  Arcadia  set   out   on 

f>age  55  of  the  abstract  described  a  tract  of 
and  containing  50  acres,  except  about  ft%  acres 
sold  to  Portland  &  Willamette  Valley  Railway 
Company,  and  also  excepting  land  sold  to  John- 
son, Standfer  &  Anderson,  winds  up  by  saying 
the  land  especially  to  be  conveyed  by  this  deed 
is  a  triangular  parcel  of  3  acres,  more  or  less, 
within  the  above-bounded  tract  and  lying  west 
of  and  adjoining  the  right  of  way  of  the  Port- 
land &  Willamette  Valley  Railway  Company. 
It  is  quite  evident  from  the  map  that  Arcadia 
contains  more  than  3  acres;  but  it  is  impomible, 
without  having  the  definite  location  of  the 
stakes  of  the  railroad  survey  to  tell  whether 
the  boundaries  of  the  lots  shown  on  the  plat 
of  Arcadia  are  within  the  boundary  of  tie  land 
owned  by  F.  F.  Johnson  and  attempted  to  be 
platted   as   Arcadia.  *  v_   ♦»,„ 

"The  last  extension  of  the  abstract  by  the 
Clackamas  Title  Company  shows  a  lien  Wed 
by  Edward  H.  Oousions  for  $660,  which  is  sUil 
of  record  and  unsatisfied.  »T.„f„„.> 

"Xours  very  truly,  W.  Y.  Masters. 

Defendant's  attorney  then  had  the  abstract 
company  correct  the  abstract  and  cure  all  the 
defects,  except  those  numbered  3  and  4. 
From  these  it  appears  that  the  record  Is  lack- 
ing In  data  from  which  to  definitely  fix  the 
boundaries  of  the  land,  and  that  there  Is  of 
record  an  unsatisfied  mechanic's  lien  for  the 
sum  of  $060.  The  abstract  does  not  disclose 
any  remedy  as  to  these,  and,  on  November  9, 
1914,  plaintiff  notified  defendant  that  she 
rescinded  the  contract  and  demanded  a  re- 
turn of  the  $500.  This  was  refused,  and  on 
December  1,  1914,  defendant  tendered  to 
plaintiff  a  deed  to  the  property  and  a  pro- 
posed mortgage,  to  be  executed  by  plaintiff 
and  her  husband,  to  secure  the  remainder  ot 
the  purchase  price,  and  demanded  that  plain- 
tiff complete  the  transaction. 

The  defendant  does  not  contend  that  the 
abstract  of  title  discloses  a  marketable  title, 
but  urges  that  she  has  displayed  to  plaintlflT 
a  plat  disclosing  a  survey  of  the  premises  and 
definitely  fixing  the  location  of  the  monu- 
ments, the  absence  of  which  from  the  record 
rendered  the  boundary  uncertain.  However, 
plaintiff  Insisted  that  such  plat  should  be  au- 
thenticated and  placed  of  record,  whic^  has 
never  been  done.  It  is  also  urged  that  the 
notice  of  lien  is  so  crudely  and  Ignorantly 
framed  that  it  dOes  not  constitute  a  valid  In- 
cumbrance upon  the  property,  but  an  ex- 
emplification of  It  is  not  displayed  in  the  ab- 
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stract.  It  ifl  admitted  that  defendant  tender- 
ed a  warranty  deed  and  money  to  cover  the 
cost  of  revenue  stamps  and  recording'  fees, 
but  there  has  been  no  tender  of  an  abstract 
wlUch  discloses  a  cure  for  the  defects  above 
noted.  Under  these  conditions  the  question 
to  be  determined  is  not  whether  the  title  is 
actually  marketable,  as  disclosed  by  the  pub- 
lic records  and  by  evidence  other  than  that 
disclosed  in  the  abstract.  In  a  case  which  is 
practically  a  counterpart  of  the  one  at  bar, 
this  court  speaking  by  Mr.  Chief  Justice  Lord, 
said: 

"It  may  be  true  that  the  title,  tested  by  tlie 
original  record  and  conveyances  and  other  facta 
not  upon  the  face  of  the  abstract,  is  good  and 
free  from  defects.  It  may  be  true  that  the 
curative  acts  will  obviate  the  objections  sug- 
gested, and  the  statute  of  limitations  bar  the 
uncanceled  incumbrance;  but  these  are  matters 
'vrbich  may  involve  litigation  or  judicial  inquiry 
to  determine  the  validity  of  title.  The  title, 
as  disclosed  by  the  abstract,  is  not  the  good 
title  the  defendants  agreed  to  convey."  Kane 
T.  Rippey,  24  Or.  338,  33  Pac.  936. 

The  conclusion  reached  in  that  case  baa 
never  beai  questioned  by  this  court  aad  is 
controlling  in  the  present.  It  matters  not 
whether  the  contract  is  valid  or  void  by  rea- 
son of  the  statute  of  frauds,  since  in  either 
event  the  def^idant  has  not  complied  with  its 
terms. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not  in- 
cmisistent  herewith. 

McBHJDB,  O.  *r.,  and  BURNETT  and 
HARRIS,'  JJ.,  concur. 


Ex  parte  TDBNER. 

TURNER  V.  HENDRYX  et  aL 

(Supreme  Court   of   Oregon.     Oct.   16,  1917.) 

Habeas  COHPna  «s»113(10)  —  Disuissal — 
Pendency  of  Pboceedinos. 
An  appeal  from  a  judgment  denying  a  peti- 
tion .for  habeas  corpus  to  obtain  the  custody 
of  an  infant  will  not  be  dismissed  because  re- 
spondents, by  a  decree  of  the  county  court,  en- 
tered on  the  same  day  as  the  judgment,  were 
awarded  custody  of  the  child  under  a  petition 
for  adoption;  a  writ  of  review  in  the  adoption 
proceedings  having  been  issued  and  being  pend- 
ug  in  the  circuit  court. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  O.  U.  Uantenbein, 
Judge. 

In  the  matter  of  Charles  B.  Turner,  an  in- 
fant. Petition  by  R.  W,  Turner  for  a  writ 
of  habeas  corpus  against  James  T.  Hendryx 
and  another  to  obtain  the  custody  of  the  in- 
fant. B^orn  a  judgment  denying  the  petition, 
petitioner  appeals.  On  motion  to  dismiss. 
Motion  denied. 

W.  B.  liayton,  of  Portland  (Hurlburt  & 
Layton,  of  Portland,  on  the  brief),  for  ap- 
pellant. J.  C.  McCue,  of  Portland,  for  re- 
spondents. 


BENSON,  J.  On  motion  to  dismiss  ai^)eaL 
Respondejits  move  to  dismiss  the  appeal  for 
the  reason  that  the  Multnomah  county  court 
has  disposed  of  the  matter  by  a  decree  award- 
ing the  child  in  question  to  them  under  a  pe- 
tition for  the  adoption  of  the  boy.  An  in- 
vestigation discloses  that  this  proceeding 
was  begun  in  the  circuit  court  on  March  JS, 
1917,  and  that  before  answering  herein  de- 
fendants filed  a  i)etitlon  In  the  county  court, 
asking  for  the  adoption  of  the  child  upon  the 
ground  that  the  father  had  abandoned  it. 
The  decrees  were  both  made  and  entered  on 
March  23d.  Since  the  appeal  was  perfected 
in  this  case  a  writ  of  review  has  been  is- 
sued, and  is  now  pending  in  the  circuit  court 
la  the  adoption  proceedings.  This  state  of 
facts  is  not  ground  for  the  dismissal  of  an 
appeal.  4  C.  J.  586.  The  motion  is  therefore 
denied. 

McBBIDE,  C.  J.,  and  BURNETT  and  HAB- 
RVs,  JJ.,  concur. 


STATE  V.  AUSPI/UND. 
(Supreme  Court  of  Oregon.    Oct  16,  1017.) 

1.  Homicide  «=>268— Qcestionb  fob  Juet. 

On  a  trial  for  manslaughter  committed  in 
producing  an  abortion,  evidence  held  to  make  a 
question  for  the  jury  as  to  whether  the  death 
was  caused  by  unlawful  means  and  was  at- 
tributable to  defendant's  action. 

2.  Homicide  «=>27.S— Questions  fob  Juby— 
Excuse  ob  Justification. 

In  view  of  L.  O.  U  {  799,  subd.  28,  provid- 
ing that  it  is  presumed  that  things  have  happen- 
ed according^  to  the  ordinary  course  of  nature 
and  the  ordinary  habits  of  life,  evidence  on  a 
trial  for  manslaughter  committed  in  producing 
an  abortion  that  deceased  was  in  ordinary  good 
health,  in  connection  with  the  presumption  that 
she  would  have  survived  the  birth  of  the  child, 
was  sufficient  to  make  a  question  for  the  jury 
as  to  whether  the  operation  was  .necessary  to 
preserve  her  life. 

3.  Cbiminal  Law  <S=»S11(3)— Instbuctions— 
Singling  Out  Mattebs. 

On  such  trial,  an  instruction  that  proof  that 
a  physician,  in  his  professional  treatment  of  a 
pregnant  woman,  had  used  means  with  intent 
to  destroy  the  life  of  the  child,  and  the  death 
of  the  mother  followed,  was  not  evidence  that 
the  treatment  was  not  necessary  to  preserve 
the  mother's  life  was  properly  refused,  as  it 
would  have  been  irregular  to  single  out  that 
particular  branch  of  the  evidence  and  tell  the 
jury  that  it  was  not  sufficient  to  establish  guilt. 

4.  Cbiminal  Law  ^=>40!!)— Evidence— Statb- 
ucNTs  or  Accused— Weight. 

While  under  the  express  provisions  of  L.  O. 
L.  I  711,  when  ^art  of  an  act,  declaration,  or 
conversation  is  given  in  evidence  by  one  party 
the  whole  may  be  inquired  into  by  the  other, 
it  is  not  the  law  where  the  state  proves  de- 
fendant's statement  that  the  favorable  parts 
must  be  given  as  much  effect  as  the  unfavorable 
parts,  in  view  of  section  S68,  providing  that  the 
jury  are  the  judges  of  the  effect  or  value  of  the 
evidence  when  not  declared  conclusive. 
6.  Cbimihai.  Law  «=»7C3,  764(20)— Instbuc- 
Tiosft— Invasion  of  Pbovinck  op  Jury. 

Under  L.  O.  L.  §  868,  making  the  jury  the 
judges  of  the  effect  or  value  of  evidence  ad- 
dressed to  them  when  not  declared  conclusive, 
an  instruction  that  all  of  defendant's  statements 
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proved  by  the  witnegsea  for  tlie  state  mnst  be 
tdken  together,  as  well  that  part  which  made  for 
defendant  as  that  which  made  a^iD^  him,  and 
that  if  any  part  was  in 'favor  of  defendant  and 
not  apparently  improbable  or  untrue  when  con- 
sidered with  all  the  other  evidence,  then  such 
part  of  defendant's  statement  in  his  favor  was 
entitled  to  as  much  consideration  from  the  jury 
as  part  of  his  testimony  was  properly  refused, 
as  it  would  practically  have  told  the  jury  to  givo 
as  much  effect  to  defendant's  favorable  state- 
ments in  hie  own  interest  as  to  the  unfavorable 
parts,  and  would  have  invaded  the  province  of 
the  jury  and  violated  section  868. 

6.  Homicide  <S=>G5—Manslauohteb— Homi- 
cide IN  COUMISSION  OF  ANOTHBB  OfFENBB— 

"Pbegnant  with  Child." 
Under  U  O.  !•.  g  1900,  providing  that  any 
person  who  shall  administer  any  medicine,  etc., 
to  any  woman  pregnant  with  child,  or  employ 
any  instrument,  with  intent  to  destroy  such 
child,  shall,  in  case  of  the  death  of  the  child  or 
the  mother,  bo  guilty  of  manslaughter,  a  woman 
is  "pre^ant  with  child"  from  the  moment  of 
conception,  and  it  is  not  necessary  that  the 
fetus  be  quick  or  able  to  move  in  the  womb,  as 
at  common  law. 

7.  Criminal  Law  «=>749  —  Pbovinck  of 
coubt  and  jubt— ab8e88mint  of  punibh- 

I(£NT. 

The  sole  office  of  jurors  is  to  ascertain  the 
fact  which  is  submitted  for  tb«r  inquiry  and 
they  have  nothing  whatever  to  do  with  the  pun- 
ishment to  be  inflicted  upon  defendant;  it  being 
the  province  of  the  court  to  declare  the  extent 
of  the  punkdiment  within  the  bounds  of  the  stat- 
ute. 

8.  Pabdor  4=94  —  Pabolb  —  DiscBBiioir  or 

COUBT. 

Under  Laws  1911,  p.  152,  providing  that, 
when  any  person  who  has  not  previously  been 
convicted  of  a  felony  shall  be  convicted  of  a 
felony  or  misdemeanor  and  sentence  not  to  ex- 
ceed 10  years'  imprisonment  in  the  penitentiary 
shall  have  been  pronounced,  the  court  may  in 
its  discretion  parole  the  defendant  under  cer- 
tain conditions,  the  matter  is  left  entirely  to 
the  discretion  of  the  presiding  judge,  and  there 
was  no  abuse  of  discretion  in  refusing  to  parole 
a  defendant  given  an  indeterminate  sentence  of 
from  1  to  15  years  for  manslaughter  committed 
in  producing  an  abortion,  though  the  jury  in- 
cluded a  recommendation  of  leniency  in  their 
verdict,  and  though  nine  of  them  made  affidavit 
that  they  would  not  have  agreed  to  the  verdict 
if  they  had  known  the  court  would  not  parole 
defendant. 

9.  Cbiminal  Law  «=>957(5)— New  TblaI/— 
Affidavits  of  Jcbobb. 

On  a  motion  for  a  new  trial  in  a  prosecu- 
tion for  manslaughter  committed  in  producing 
an  abortion,  affidavits  of  jurors  could  not  be 
received  to  show  that  one  of  the  jurors  bad  told 
others  that  defendant  had  been  guilty  of  per- 
forming criminal'  abortions  on  previous  occa- 
sions. 

10.  Cbiminal  Law  «=»988(S),  939(2)  —  New 
Tbial  —  Nbwlt  Discovkbbd  Kvidbnob  — 
Diligence. 

On  a  trial  for  manslaughter  committed  ia 
producing  an  abortiOD,  defendant  claimed  that 
he  had  merely  commenced  an  examination  of 
deceased's  person  when  he  discovered  that  she 
was  dying.  The  state  introduced  considerable 
testimony  about  the  condition  of  defendant's 
operating  room,  tending  to  show  that  an  op- 
eration had  been  performed.  Defendant  moved 
for  a  new  trial  on  the  ground  that  the  con- 
dition of  his  operating  room  was  due  to  an 
operation  iwrformed  on  a  third  person,  that  she 
declined  to  testify  on  the  trial,  and  that  as  a 
matter  of  professional  ethics  ho  had  refrained 
from  giving  her  name  to  his  attorneys,  but  that 


since  his  conviction  she  had  consented  to  testify. 
Held,  that  this  was  not  ground  for  a  new  trial 
under  L.  O.  L.  |  174,  authorizing  a  new  trial 
for  newly  discovered  evidence  which  the  mov- 
ing party  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial,  as 
the  evidence  was  not  newly  discovered,  having 
been  within  defendant's  knowledge  at  all  times, 
and  she  should  have  been  subpoenaed  and  of- 
fered as  a  witness  when,  if  she  had  refused  to 
do  so,  it  could  have  been  oetermined  whether  she 
had  such  privilege. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Jobn  P.  Karanaugb. 
Judge. 

A.  A.  Ausplnnd  was  conyicted  of  an  ot- 
fenae,  and  he  appeals.    Affirmed. 

The  defendant  was  convicted  of  the  crime 
of  manslaughter,  alleged  to  have  been  com- 
mitted by  producing  an  abortion,  and  sen- 
tenced  to  imprisonment  In  the  penitentiary. 
He  appealed  from  the  Judgment 

J.  F.  Logan,  of  Portland  (Logan  &  Smith 
and  J.  J.  iltzgerald,  all  of  Portland,  <m  the 
brief),  fbr  appellant.  O.  G.  Hlndman,  of  Port- 
land, for  the  State. 

BURNETT,  J.  [1]  The  first  assignment  of 
error  is  that  there  was  no  proof  of  the  corpus 
delicti  sufficient  to  carry  the  case  to  the  Jury. 
Substantially  the  testimony  was  that  Anna 
Anderson,  an  unmarried  woman  about  25 
years  of  age,  who  up  to  that  time  was  in 
good  health,  went  to  the  office  of  the  defend- 
ant, a  practicing  physician,  on  October  15, 
1916.  Previously  she  had  applied  to  another 
physician,  who  examined  her  and  discovered 
that  she  was  about  three  months  advanced  in 
pregnancy.  She  asked  iiim  to  remove  the 
fetus,  which  he  declined  to  da  According  to 
the  statement  of  the  defendant  made  to  the 
officers,  the  decedent  told  him,  when  she  came 
to  his  office,  that  there  was  something  wrong 
with  her,  and  she  wished  him  to  examine 
her ;  that  he  laid  her  upon  a  lounge  and  pro- 
ceeded to  make  digital  examination ;  that 
when  he  inserted  his  fingers  in  the  vulva  she 
suddenly  began  to  gasp,  and  he  saw  that  she 
was  dying ;  that  he  then  went  out  for  some 
stimulant,  and  while  on  that  errand  called  to 
his  assistance  a  lady  physician  whose  office 
was  In  the  same  building;  that  on  their  re- 
turn to  his  office  they  determined  to  call  a 
third  physician,  but  the  girl  died  despite 
their  efforts  to  revive  her.  The  conxier  and 
other  i)erson8  testified  that  they  found  the 
decedent  with  her  edilrts  removed  and  the 
lower  part  of  her  body  unclothed  except  tor 
her  drawers  and  combination  suit,  and  that 
they  discovered  a  bloody  sheet  in  the  defend- 
ant's office  and  one  of  his  white  coats  upon 
which  there  were  a  number  of  blood  stains. 
Several  surgical  instruments  adapted  for  cu- 
retting the  uterus  were  seen  in  his  office,  and 
upon  one  of  them  was  a  piece  of  tissue  which 
some  expert  witnesses  said  was  a  portion  of 
J  the  placental  membrane.    These  instruments 
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had  the  appearance  of  baving  been  recently 
used.  Tbe  floor  In  his  operating  room  was, 
wet,  and  there  was  a  Kelly  pad  which  was 
wet,  as  though  it  had  been  lately  employed  in 
operations  involTlng  female  diseases.  The 
autopsy  showed  that  the  nterus  had  a  num- 
ber of  traumatisms  on  its  Interior  surface, 
and  that  it  was  expanded  to  about  the  stage 
proper  for  three  months'  pregnancy.  The  un- 
dertaker who  embalmed  the  body  testified,  in 
substance,  that  In  the  process  of  withdraw- 
ing the  blood  from  it  he  could  get  only  a  com- 
paratlTely  small  quantity.  There  was  testi- 
mony that  the  lesions  of  the  uterus  were 
made  within  not  to  exceed  fire  to  eight  hours 
prior  to  the  death  of  the  girl.  In  our  Judg- 
ment all  these  circumstances  taken  together 
are  sufiBdent  to  authorize  the  jury  to  deter- 
mine whether  or  not  the  death  of  the  young 
woman  was  caused  by  unlawful  means,  and 
to  attribute  the  same  to  the  action  of  the  de- 
fendant. These  conditions  take  the  question 
of  proof  of  the  corpus  delicti  from  the  court 
and  pass  It  to  the  Jury. 

The  defendant  nert  contends  that  the  olr- 
CDlt  court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction: 

"In  prosecutions  under  the  law  of  the  state 
of  Oregon  and  under  which  the  indictment  in 
this  case  is  drawn,  it  is  required  of  the  state 
that  it  allege  and  prove,  among  other  things, 
that  the  employment  of  the  means  set  out  in  the 
Indictment  which  were  used  to  destroy  the  fetus 
were  not  necessary  to  preserve  the  life  of  the 
woman.  Proof  that  a  physician,  in  his  profes- 
sional treatment  of  a  woman  pregnant  with  a 
child,  had  used  means  with  intent  thereby  to 
destroy  the  child,  and  the  death  of  this  mother 
followed,  is  not  evidence  that  the  treatment  was 
not  necessary  to  preserve  the  life  of  the  mother. 
The  defendant  has  the  right  to  stand  upon  his 
plea  of  'not  guilty,'  and  that  the  prosecution  is 
required  to  prove  overy  charge  in  the  indict- 
ment constituting  the  offense,  including  allega- 
tions of  negative  matter  before  a  conviction 
can  be  had  in  the  case." 

[2,  3]  In  support  of  this  attack  upon  the 
conviction  the  defendant  cites  State  y.  Clem- 
ents, 15  Or.  287,  248,  14  Pac.  410,  416,  where 
Mr.  Justice  Thayer  used  this  language,  prac- 
tically Identical  with  some  embodied  in  the 
Instruction  which  was  refused: 

"Proof  that  a  physician,  in  his  professional 
treatment  of  a  woipan  pregnant  with  a  child, 
had  used  means,  with  the  intent  thereby  to  de- 
stroy the  child,  and  the  death  of  the  child  was 
thereby  produced,  is  not  evidence  that  the  treat- 
ment was  not  necessary  to  preserve  the  life 
of  the  mother;  nor,  if  it  produced  the  death  of 
the  mother,  tiiat  it  was  not  an  honest  effort 
on  the  part  of  the  physician  to  preserve  her 
life." 

If  taken  alone,  this  language  would  go  far 
to  sustain  the  defendant  in  his  present  con- 
tention, but  this  was  not  all  that  was  said  In 
that  opinion  on  that  subject    It  continues: 

"The  experience  of  mankind  shows  that  cases 
have  often  arisen  in  which  such  treatment  has 
necessarily  been  resorted  to,  and,  in  the  absence 
of  other  proof,  the  law,  In  its  benignity,  would 
presume  that  it  was  performed  in  good  faith, 
and  for  a  legitimate  purpose.  The  extent  of 
proof,  to  establish  the  negative  averment  in 
sndia  case,  would  necessarily  be  limited  by  the 
eircuDis''Ance8.     It  could  not,  hs  the  nature  ef 


things,  be  made  positive,  except  as  aided  by  the 
fact  that  the  accused  was  able  to  refute  It  ab- 
solutely, if  untrue,  and  had  failed  to  attempt  to 
do  so. 

The  language  of  the  decision  should  be  read 
in  connection  vrlth  the  case  then  under  con- 
sideration. In  that  Instance  there  was  little, 
if  anything,  proved  beyond  the  bare  fact  that 
the  defendant,  a  physician,  had  employed 
upon  the  decedent  means  intended  to  destroy 
the  child  by  reason  of  which  the  mother  died. 
In  the  Instant  case  there  is  other  proof 
which  the  jury  Is  entitled  to  consider  taking 
it  out  ot  "the  absence  of  other  proof  men- 
tioned by  Mr.  Justice  Thayer.  For  instance 
it  was  in  evidence  that  the  deceased  woman 
was  In  ordinary  good  health.  It  Is  presumed 
"that  things  have  happened  according  to  the 
ordinary  course  of  nature  and  the  ordinary 
habits  of  life."  I*  O.  L.  |  799,  subd.  28.  Preg- 
nancy and  diUdbearing  are  not  abnormal, 
but  natural  with  womankind.  The  presump- 
tion that  a  pregnant  woman  would  give  birth 
to  a  child  naturally  and  survive  afterwards 
was  sufficient  to  take  the  question  to  the  jury 
on  this  point,  and  would  be  proper  for  them 
to  consider  as  proof  of  the  negative  that  it 
was  not  necessary  to  perform  the  operation 
in  order  to  preserve  the  life  of  the  mother.  It 
was  of  course  requisite  to  prove  that  the  de- 
fendant used  means  with  intent  to  destroy 
the  diUd,  but  It  would  be  irregular  to  single 
out  that  particular  branch  of  the  evidence 
and  tell  the  jury  that  It  was  not  sufficient  to 
esabllsh  the  guilt  of  the  defendant  It  would 
be  taking  up  the  testimony  by  piecemeal  and 
would  mislead  the  jury  if  they  were  informed 
In  detaU  that  each  particular  part  standing 
alone  would  be  insufficient  to  justify  convic- 
tion. As  said  by  Mr.  Justice  Harris  in  Sara- 
toga Inv.  Co.  V.  Kern,  76  Or.  243,  249,  148 
Pac  1125, 1127: 

"It  was  error  to  advise  the  Jury  of  the  effect 
of  particular  acts  which,  because  ot  the  nature 
of  the  controversy,  constituted  tie  cynosural 
facts,  when  there  was  evidence  in  the  case  which 
could  rightfully  be  considered  in  the  same  rela- 
tion." Stanley  v.  Smith,  15  Or.  505,  16  Pac. 
174;  Patterson  v.  Hayden,  17  Or.  238,  21  Pac. 
129,  3  L.  R.  A.  529,  11  Am.  St  Rep.  822;  Cro»- 
sen  V.  Oliver,  41  Or.  605,  69  Pac.  308;  Kellogg 
V.  Ford,  70  Or.  213,  189  Pac.  761. 

[4, 1]  Again  it  Is  urged  that  the  court  did 
wrong  to  the  defendant  by  not  giving  this 
cbarge  to  the  Jury: 

"The  state  has  produced  several  witnesses 
who  have  attempted  to  narrate  certain  state- 
ments made  to  them  or  in  their  presence  by  the 
defendant  All  of  such  statements  so  given  by 
the  state's  witnesses  must  be  taken  together,  as 
well  that  part  which  makes  for  the  defendant 
as  that  which  makes,  against  him,  and  if  any 
part  of  such  testimony  is  in  favor  of  the  defend- 
ant, and  it  is  not  apparently  improbable  or  un- 
true when  considered  with  all  the  other  evidence 
in  the  case,  then  such  part  of  defendant's  state- 
ment in  his  favor  is  entitled  to  as  much  consid- 
eration from  you  as  a  part  of  bis  testimony." 

This  Instruction  apparently  Is  supported  by 
some  dedsions  In  Illinois  and  Texas:  Jones 
V.  State,  29  Tex.  App.  20, 13  S.  W.  900,  25  Am. 
St;  Bep.  716 ;  Burnett  v.  People,  204  111.  208, 
68  M.  R  505,  66  L.  B.  A.  3(H,  98  Am.  St  Uep. 
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206.  These  cases,  contrary  to  sound  reasoning 
as  we  view  It,  Inculcate  the  doctrine  that  If 
the  state  puts  In  evidence  an  admission  by 
the  defendant,  It  must  not  only  put  in  all  the 
statement,  but,  further,  is  bound  to  accept  as 
true  the  whole  of  the  statement,  as  well  that 
whidi  is  against  the  defendant  as  that  which 
is  In  his  favor.  Another  case  cited  by  the 
plaintiff  Is  Pratt  v.  State,  53  Tex,  Cr.  R.  281, 
109  S.  W.  138,  which  goes  no  further  than  to 
establish  the  general  rule  that  when  part  of 
the  statement  is  Introduced  by  one  party  the 
other  Is  entitled  to  the  remainder,  but  no  in- 
timation is  given  about  the  weight  to  be  at- 
tributed to  the  portion  favorable  to  the  defend, 
ant  The  rule  on  this  subject  Is  aptly  stated 
in  State  v.  Novak,  109  Iowa,  717,  733,  79  N. 
W.  465,  471: 

"The  court  gave  the  following  instruction: 
'Where  the  verbal  admission  of  a  person  charg-, 
•ed  with  a  crime  is  offered  in  evidence,  the  whole 
of  the  admission  must  be  taken  toother,  as  well 
as  that  part  which  makes  for  the  accused  as 
that  which  may  make  against  him,  and  if  the 
part  of  the  statement  in  favor  of  the  defendant 
IS  not  disproved,  and  is  not  apparently  improb- 
able or  untrue,  when  considered  with  all  the 
other  evidence  in  the  case,  then  such  part  of  the 
statement  is  entitled  to  as  much  consideration 
from  the  jury  as  any  otlier  part  of  the  state- 
ment; but  the  jury  is  not  obliged  to  believe 
or  disbelieve  all  of  such  statement.  They  may 
disregard  such  parts  of  it,  if  any,  as  are  incon- 
sistent with  the  other  testimony,  or  which  the 
jury  believe  from  the  facts  and  circumstances 
proved  on  the  trial  are  untrue:'  The  defendant 
asked  the  court  to  instruct  that  the  state  was 
bound  by  the  statement  of  defendant  as  proved, 
the  effect  of  which  was  to  declare  him  not 
guilty.  We  thinK  the  instruction  as  given  ex- 
presses the  law.  The  idea  that  when  a  party 
puts  in  evidence  the  statements  of  the  opposite 
party  to  obtain  certain  admissions  he  is  bound 
to  accept  as  true  all  that  may  be  contained  in 
the  statements  is  new,  and,  we  may  add,  some- 
what novel.  We  understand  the  rule  to  be 
that  when  the  state  puts  such  a  statement  in 
evidence  it  is  the  province  of  the  jury  to  con- 
eider  what  is  proven  to  be  true,  like  any  other 
evidence,  whether  it  b^  the  whole  or  a  part. 
The  jury  may  believe  that  which  is  against  the 
defendant,  and  reject  that  which  is  in  his  fa- 
vor, if  they  see  sufficient  grounds  in  the  evi- 
dence to  warrant  it,  or  any  inherent,  improba- 
bility in  the  statement  itself.  The  jury  is  at 
liberty  to  judge  it,  like  other  evidence,  by  all 
the  circumstances  of  the  case." 

To  the  same  effect  are  State  v.  Coats,  174 
Mo.  396,  74  S.  W.  864;  State  v.  WUson,  223 
Mo.  173,  122  S.  W.  671.  It  is  true,  indeed, 
that  section  711,  L.  O.  L.  sa,v8: 

"When  part  of  an  act^  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  pai> 
ty,  the  whole,  on  the  same  subject,  may  be  in- 
quired into  by  the  other;  when  a  letter  is  read, 
the  answer  may  be  given;  and  when  a  detached 
act,  declaration,  conversation,  or'  writing  is 
given  in  evidence,  any  other  act,  declaranon,. 
conversation  or  writing  which  is  necessary  to 
make  it  understood  may  also  be  given  in  evi- 
dence." 

Nothing  is  said  in  this  Oregon  rule  of  evi- 
dence about  the  weight  to  be  given  to  the 
matters  therein  mentioned.  On  the  contrary, 
section  868,  L.  O.  L.,  declares  that: 

"The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the 
judges  of  tlie  effect  or  value  of  evidence  address- 


ed to  them,'  except  when  it  is  thereby  declared 
to  be  conclusive." 

By  the  suggested  direction  to  the  Jury  now 
under  consideration,  the  court  practically  was 
asked  to  say  to  them  that  they  must  give  as 
mucb  effect  to  the  favorable  statements  made 
by  the  def«idant  in  his  own  interest  as  to  the 
unfavorable  parts.  To  have  used  such  lan- 
guage would  have  been  to  invade  the  prov- 
ince of  the  jury  and  to  violate  the  rule  enun- 
ciated In  aecticm  868;  saptn. 

[(]  The  defendant  objected  when  tlie  court 
gave  to  the  jury  this  Instmctlon: 

"The  statute  uses  the  tern  'pregnant  with 
child,'  and  a  woman  is  pregnant  with  child  from 
the  time  of  conception  to  the  time  of  natural 
delivery.  It  is  not  essential  in  this  state  to  the 
proof  of  pregnancy  with  child  that  the  cUld 
should  be  quick;  that  is  to  say,  that  it  should 
bo  able  to  move  in  its  mothers  womb;  but 
pregnant  means  in  this  state  and  under  our  stat- 
ute as  60  defined,  from  the  time  of  conception, 
and  continues  until  the  time  of  maternal  de- 
livery." 

The  statute  under  whldi  this  prosecution 
was  brought  reads  as  follows: 

"If  any  person  shall  administer  to  any  woman 
pregnant  with  a  child  any  medicine,  drug,  or 
substance  whatever,  or  shall  use  or  employ  any 
instrument  or  other  means,  with  intent  thereby 
to  destroy  such  child,  unless  the  same  shall  be 
necessary  to  preserve  the  life  of  such  mother, 
such  person  shall,  in  case  the  death  of  such 
child  or  mother  be  thereby  produced,  be  deemed 
guilty  of  manslaughter."    Section  1900.  It  O.  I* 

The  argument  of  the  defendant  Is  that  at 
common  law  the  procuring  of  a  miscarriage 
before  quickening  of  the  fetus  is  not  punish- 
able (citing  1  Russell  on  Crimes,  p.  172 ;  Mitch- 
ell v.  Commonwealth,  78  Ky.  2M,  39  Am. 
Hep.  227;  Smith  v.  State,  S3  Me.  48,  54  Am. 
Dec.  807 ;  State  v.  Cooper,  22  N.  J.  Law,  52, 
51  Am.  Dec.  248;  Commonwealth  v.  Parker, 
9  Hetc  [Mass.]  263,  43  Am.  Dec  396).  He 
invokes  that  rule  in  the  present  juncture. 
We  are  not  required  nor  permitted  to  judge 
the  issue  in  controversy  by  common-law  stand- 
ards, for  there  are  no  common-law  crimes 
in  this  state.  State  v.  Vowels,  4  Or.  324; 
State  V.  Gaunt,  13  Or.  115,  9  Pac.  65 ;  State 
V.  Nease,  46  Or.  433,  80  Pac.  897;  State  ▼. 
Ayers,  49  Or.  61,  88  Pac.  663, 10  U  R.  A.  (N.  S.) 
992,  124  Am.  St.  Rep.  1036 ;  State  v.  Stephan- 
as, 53  Or.  135,  99  Pac.  428, 17  Ann.  (3as.  1146; 
State  V.  Smith,  55  Or.  408,  106  Pac.  797; 
State  V.  Smith,  56  Or.  21,  107  Pac.  980. 

The  statute  refers  to  "any  woman  pregnant 
with  a  child"  without  reference  to  the  stage 
of  pregnancy.  When  a  virile  spermatozoon 
unites  with  a  fertile  ovum  In  the  uterus,  con- 
ception is  accomplished.  Pregnancy  at  once 
ensues,  and  under  normal  drcutaistances  con- 
tinues until  parturition.  During  all  tills  time 
the  woman  is  "pregnant  with  a  child"  within 
the  meaning  of  the  statute.  She  cannot  l>e 
pregnant  with  anything  else  than  a  child. 
From  the  moment  of  conception  a  new  life 
has  begun,  and  is  protected  by  the  enactment. 
The  product  of  conception  during  its  entire 
course  is  imbued  with  life,  and  is  capable  of 


Digitized  by  VjOOQ  IC 


Or.) 


STATE  V.  AUSELUND 


102a 


being  destroyed  as  contemplated  by  the  law. 
By  such  deatrnctlon  the  death  of  a  diild  is 
produced  and  often  that  of  Its  mother  as  well. 
The  Legislature  did  not  waste  time  with  re- 
finements about  quickening,  but  appUed  the 
law  to  all  stages  of  pregnancy,  and  we  would 
usurp  Its  prerogative  If  we  read  into  the  stat- 
ute something  not  found  there. 

This  subject  was  exhaustively  considered 
by  Mr.  Justice  Eakin  In  State  v.  Atwood,  54 
Or.  526,  102  Pac.  295,  104  Pac  195,  21  Ann. 
Cas.  516.  The  learned  justice  refrained  from 
literally  deciding  that  it  was  not  necessary 
to  show  that  the  mother  was  quick  with 
child  to  sustain  a  prosecution  under  section 
1900,  It.  O.  Ia,  because  it  was  not  essential  to 
the  decision  of  that  case;  but  his  reasoning 
clearly  leads  to  that  conclusion.  Although 
there  was  a  vigorous  dissent  by  Mr.  Justice 
King,  with  whom  concurred  Mr.  Justice  Sla- 
ter, they  did  not  dispute  the  reasoning  of  the 
principal  opinion  on  that  point.  The  indict- 
ment there  was  for  maintaining  a  nuisance 
in  Ihe  shape  of  a  maternity  hospital,  operated 
with  the  intent  and  purpose  of  unlawfully 
committing,  producing,  and  procuring  abor- 
tions therein  upon  pregnant  women.  The 
prosecution  was  conducted  under  section  2087, 
L.  O.  L.,  directed  against  the  commission  of 
acts  which  grossly  disturb  the  public  peace 
or  health,  or  openly  outrage  public  decency, 
and  are  injurious  to  public  morals,  for  which 
no  punishment  Is  expressly  prescribed.  The 
argument  of  the  dissenting  opiak>n  was  that 
if  abortions  were  committed  in  the  place  in 
question,  there  was  a  penalty  for  manslaugh- 
ter as  defined  by  section  190O,  L.  O.  L.  The 
argument  of  Mr.  Justice  Eaktn,  showing  that 
it  is  not  material  to  show  that  the  fetus  had 
quickened  in  order  to  sustain  a  prosecution 
under  section  1900,  is  oonvlndBg  on  that 
point.  In  State  v.  I^omis,  89  N.  J.  raw,  8, 
97  Atl.  896,  the  distinction  between  the  stat- 
utory offense  and  that  at  common  law  is 
pointed  out,  and  the  case  of  State  v.  Cooper, 
supra,  relied  vpon  here  by  the  defendant,  is 
distinguished.  The  Loomls  Case  was  based 
upon  statute.    The  court  there  said: 

"At  common  law,  as  was  pointed  out  in 
State  V.  Cooper,  aupra,  tho  offense  was  only 
against  the  lite  of  the  child.  The  enactment  of 
the  statute  immediately  afterward  was  largely 
to  protect  the  health  and  life  of  the  mother 
against  tho  consequences  of  the  act.  And  for 
this  reason  it  was  held  by  this  court,  in  State 
V.  Murphy,  27  N.  J.  Law,  112,  that  it  was  im- 
material, in  determining  the  guilt  of  the  ojSend- 
er  against  the  statute,  whetner  the  fetus  had 
quickened,  or  not:  that  in  either  event  the  de- 
gree of  the  defendant's  guilt  was  the  same." 

See,  also,  Powe  v.  State,  48  N.  J.  Law,  34, 
2  Atl.  662;  State  v.  Alcorn,  7  Idaho,  560,  64 
Pac.  1014,  97  Am.  St  Rep.  252 ;  State  v.  Staf- 
ford, 145  Iowa,  285,  123  N.  W.  167 ;  State  v. 
Fitzgerald,  49  Iowa,  260,  31  Am.  Rep.  148; 
Commonwealth  v.  Wood,  11  Gray  (Mass.)  85 ; 
Wilson  V.  State,  2  Ohio  St  319;  State  v. 
Dickinson,  41  Wis.  299.    We  deduce  the  con- 


clu8t<m  that  onder  onr  statute  it  Is  not  nec- 
essary to  allege  or  prove  quickening  of  the 
fetus  in  prosecutions  for  the  crime  defined  in 
section  1900,  L.  O.  L.,  and  that  there  was  no 
error  in  the  charge  of  the  court  on  this  point 

[7,  B]  It  is  next  urged  that  it  was  an  abuse 
of  discretion  for  the  court  to  deny  the  de- 
fendant's motion  for  a  parole,  supported  as 
it  was  by  the  recommendation  of  the  Jury  for 
leniency  included  in  their  verdict  and  by  the 
aflSdavits  of  nine  of  the  Jurors  that  they  were 
Indnced  to  sign  it  upon  the  representation 
that  by  so  finding,  the  defendant  would  be 
paroled,  and  that  had  they  known  the  court 
would  not  so  parole  him,  they  would  not  have 
agreed  to  the  verdict  The  sole  oflJce  of  Ju- 
rors is  to  ascertain  the  fact  which  is  sub- 
mitted for  their  Inquiry.  They  have  nothing 
whatever  to  do  with  the  punishment  to  be 
inflicted  upon  the  defendant  in  the  event  of. 
an  adverse  verdict.  Within  the  bounds  of 
the  statute  it  is  the  province  of  the  court 
alone  to  declare  the  extent  of  punishment. 
Under  the  act  of  February  18,  1911,  chapter 
108,  Laws  1911,  p.  152,  it  is  laid  down  that 
when  any  person  who  has  not  previously  been 
convicted  of  a  felony  shall  have  been  convict- 
ed of  any  felony  or  misdemeanor  and  sen- 
tence not  to  exceed  10  years  imprisonment  In 
the  penitentiary  shall  have  been  pronounced, 
the  court  may,  in  its  discretion,  by  order  of 
record,  parole  the  defendant  under  certain 
conditions.  In  this  Instance  the  court  im- 
posed upon  the  defendant  the  indeterminate 
sentence  of  from  1  to  15  years.  Section  7,  c. 
127,  Laws  1911,  amending  L.  O.  L.  §  1592. 
There  is  nothing  in  the  record  showing  that 
the  defendant  had  not  previously  been  con- 
victed of  a  felony  so  as  to  bring  him  within 
the  purview  of  the  parole  statute  referred  to. 
Moreover,  that  enactment  leaves  the  matter 
entirely  to  the  discretion  of  the  presiding 
Judge.  We  cannot  discern  from  any  data  be- 
fore us  that  he  abused  his  discretion,  and 
hence  no  further  notice  need  be  taken  of  this 
objection. 

[9]  Some  time  after  the  conclusion  of  the 
trial,  three  jurors  made  atUdavlts  that  while 
deliberating  on  the  verdict  one  of  their  num- 
ber stated  to  his  fellows  that  during  a 
recess  of  the  court  while  the  trial  was  In 
progress,  one  of  his  neighbors  had  told  him 
that  the  defendant  had  been  guilty  of  pei^ 
forming  criminal  abortions  on  previous  oc- 
casions. These  aftidavlts  were  offered  and 
urged  in  support  of  the  defendant's  motion 
for  a  new  trial  because  of  the  misconduct 
of  the  Jurors.  The  court  denied  the  motion 
fop  the  reason  stated  in  the  Judgment  that 
the  affidavits  of  jurors  could  not  be  received 
or  considered  to  Impeach  their  verdict.  This 
was  qimllfied  by  the  further  statement: 

"This  finding  is  not  to  be  conadered  as  in- 
dicating that  but  for  this  ruling  this  court 
would  have  granted  a  new  trial  because  of  any 
alleged  misconduct  of  the  Jury." 
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This  question  has  been  often  considered  by 
this  court  In  various  phases,  but  uniformly 
against  the  contention  that  jurors  may  file 
affidavits  to  Impeach  their  verdict.  The  lat- 
'CSt  case  on  the  subject  Is  Hlnkel  v.  Oregon 
Chair  Co.,  80  Or.  4(H,  156  Pac.  438,  157  Pac. 
789,  following  State  v.  Smith,  43  Or.  109,  71 
Pac.  973.  The  doctrine  of  these  precedents 
Is  that  the  affidavits  are  not  competent  for 
that  purpose.  In  other  words,  although  the 
Jury  may  have  been  guilty  of  misconduct  In 
fact,  their  own  affidavits  are  not  legal  evl- 
-dence  of  it. 

Much  reliance  is  placed  upon  Mattox  v. 
United  States,  146  U.  S.  140,  13  Sup.  Ct.  50, 
36  L.  Ed.  917,  where  the  court  permitted  the 
consideration  of  affidavits  showing  that  dur- 
ing their  deliberations  the  jurors  were  per- 
mitted to  read  a  newspaper  article  strongly 
■denunciatory  of  the  defendant  and  containing 
■an  argument  for  his  conviction.  The  better 
rule,  however,  is  stated  by  the  same  court  In 
McDonald  v.  Pless,  238  U.  S.  264,  267,  35  Sup. 
Ct  783,  784,  59  L.  Ed.  1300: 

"When  the  affidavit  of  a  juror,  as  to  the  mis- 
•conduct  of  himself  or  the  other  members  of  the 
Jury,  is  made  the  basis  of  a  motion  for  a  new 
trial,  the  court  must  choose  between  redressing 
the  injury  of  the  private  litigant  and  inflicting 
the  public  injury  which  would  result  if  jurors 
were  i;>ermitted  to  testify  as  to  what  had  hap- 
pened in  the  jury  room.  These  two  conflicting 
considerations  are  illustrated  in  the  present 
-case.  If  the  facts  were  as  stated  in  the  affidavit, 
the  jury  adopted  an  arbitrary  and  unjust  meth- 
od in  arriving  at  their  verdict,  and  the  defend- 
ant ought  to  have  had  relief,  if  the  facts  could 
have  been  proved  by  witnesses  who  were  compe- 
tent to  testify  in  a  proceeding  to  set  aside  the 
verdict.  But  let  it  once  be  established  that 
verdicts,  solemnly  made  and  publicly  returned 
into  court,  can  be  attacked  and  set  aside  on  the 
testimony  of  those  who  took  part  in  their  pub- 
lication, and  all  verdicts  could  be,  and  many 
would  be,  followed  by  an  inquiry  in  the  hope 
-of  discovering  something  which  might  invalidate 
the  finding.  Jurors'  would  be  harassed  and 
beset  by  the  defeated  party  in  an  effort  to  se- 
■cure  from  them ,  evidence  of  facts  which  might 
establish  misconduct  sufficient  to  set  aside  a 
verdict.  If  evidence  thus  secured  could  be  thus 
used,  the  result  would  be  to  make  what  was 
intended  to  be  a  private  deliberation  the  con- 
stant subject  of  public  investigation— to  the 
-destruction  of  all  frankness  and  freedom  of  dis- 
cussion and  conference.  The  rule  on  the  sub- 
ject has  varied.  Prior  to  1785  a  juror's  testi- 
mony in  such  cases  was  sometimes  received, 
though  always  with  great  caution.  In  that 
year  Lord  Mansfield,  in  Vaise  v.  Delaval,  1  T. 
B.  11,  refused  to  receive  the  affidavit  of  jurors 
to  prove  that  their  verdict  had  been  made  by  lot. 
That  ruling  soon  came  to  be  almost  universal- 
ly followed  in  England  and  in  this  country. 
Subsequently,  by  statute  in  some  states,  and  by 
decisions  in  a  few  others,  the  juror's  affidavit  as 
to  an  overt  act  of  misconduct,  which  was 
capable  of  being  controverted  by  other  jurors, 
was  made  admi^blc.  And,  of  course,  the  argu- 
ment in  favor  of  receiving  such  evidence  is  not 
only  very  strong,  but  unanswerable — when  look- 
ed at  solely  from  the  standpoint  of  the  private 
party  who  has  been  wronged  by  such  miscon- 
doct.  The  argument,  however,  has  not  been 
sufficiently  convincing-  to  induce  Legislatures 
generally  to  repeal  or  to  modify  the  rule.  For, 
while  It  may  often  exclude  the  only  possible 
■evidence  of  misconduct,  a  change  In  the  rule 
■"would  open  the  door  to  the  most  pernicious 
«rtB  and  tampering  with  jurors.'    "The  practice 


would  be  replete  with  dangerous  consequences.' 
'It  would  lead  to  the  grossest  fraud  and  abuse,' 
and  'no  verdict  would  be  safe.'  Cluggage  v. 
Swan,  4  Bin.  155.  5  Am.  Dec.  400;  StraW  v. 
Graham,  4  M.  &  W.  721." 

The  court  reviews  the  case  of  Mattox  v. 
United  States,  supra,  and,  while  It  does  not 
directly  overrule  It,  goes  on  to  say: 

"There  is  nothing  in  the  nature  of  the  present 
case  warranting  a  departure  from  what  is  un- 
questionably the  general  rule,  that  the  losing 
party  cannot,  in  order  to  secure  a  new  trial, 
use  the  testimony  of  jurors  to  impeach  their 
verdict.  ♦  *  ♦  The  suggestion  that,  if  this 
be  the  true  rule,  then  jurors  could  not  be  wit- 
nesses in  criminal  cases,  or  in  contempt  pro- 
ceedings brought  to  punish  the  wrongdoers,  is 
without  foundation.  For  the  priadple  is  lim- 
ited to  those  instances  in  which  a  private  party 
seeks  to  use  a  juror  as  a  witness  to  impeach 
the  verdict." 

To  overturn  the  verdict  In  the  present  case 
because  of  the  affidavits  of  the  jurors  would 
be  to  reverse  what  has  been  the  uniform  rule 
In  this  state.  The  great  evil  of  continued  lit- 
igation and  strife,  even  after  verdict.  Is  of 
more  Importance  to  be  avoided  than  the 
sporadic  Instances  of  possible  misconduct  by 
jurors.  At  the  outset  they  are  sworn  to  tr} 
a  case  according  to  the  law  and  the  evidence 
as  given  to  them  upon  the  trial,  thus  exclud- 
ing all  other  considerations.  The  sanction  of 
this  oath  binds  them  until  the  rendition  of 
their  verdict,  and  It  Is  not  good  policy  to 
allow  them  to  stultify  themselves  by  stating 
to  the  court  that  they  have  violated  their 
official  oath  and  taken  into  consideration 
matters  not  pertaining  to  the  case  and  out- 
side the  record.  Jurors  should  be  made  to 
understand  the  limits  of  their  duty,  which  is 
simply  to  ascertain  the  fact  involved  In  the 
case.  A  few  well-directed  prosecutions  for 
contempt  of  court  by  Jurors  in  assuming  to 
acquire  Information  from  sources  outside  of 
the  evidence  would  do  much  for  the  proper 
administration  of  justice. 

[10]  Another  reason  for  a  new  trial  urged 
by  the  defendant  was  that  of  newly  discov- 
ered evidence.  It  wUl  be  remembered  that 
there  was  considerable  testimony  about  the 
condition  of  the  defendant's  operating  room. 
The  affidavit  In  this  branch  of  the  case  was 
that  earlier  In  the  day  on  which  the  death 
of  Anna  Anderson  occurred,  another  young 
woman  was  in  the  defendant's  office  and  took 
treatment  from  hUn  for  some  uterine  disor- 
der which  Involved  the  use  of  a  considerable 
amount  of  medicated  fluids  and  water  and 
employment  of  some  instruments  In  the 
vaginal  cavity.  In  support  of  his  motion  the 
defendant  makes  the  statement  on  oath  that 
before  the  trial  he  besought  this  young  wo- 
man to  appear  as  a  witness  on  his  behalf  so 
as  to  account  for  the  appearance  of  his  of- 
fice at  the  time,  but  that  she  refused  to 
waive  her  right,  if  any  she  had,  to  decline  to 
testify,  and  that  as  a  matter  of  professional 
ethics  he  had  refrained  from  giving  her  name 
to  his  attorneys,  but  that  since  his  conviction 
she  has  consented  to  appear  and  testify  In 
bis  behalf,  giving  up  all  privileges  which  she 
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might  have  to  withhold  her  Btatement.  It  la 
laid  down  Ip  section  174,  I*  O.  U,  that  a  new- 
trial  may  be- granted  for  "newly  discovered 
evidence,  material  for  tiie  party  making  the 
application,  which  he  could  not  with  reason- 
able diligence  have  discovered  and  produced 
at  the  trial."  In  our  Judgment  the  evidence 
given  by  the  young  woman  was  not  newly  dls* 
covered.  What  she  knew  was  within  the 
knowledge  of  the  defendant  at  all  times. 
She  resided  In  the  city  of  Portland,  and  was 
there  during  the  whole  period.  She  was  sub- 
ject to  the  subpcena  of  the  court,  and  could 
have  been  offered  as  a  witness.  Whether 
she  had  the  privilege  of  refusing  to  testify 
we  do  not  undertake  to  determine.  We  do 
say,  however,  that  whether  a  new  trial  should 
be  granted  cannot  be  made  to  depend  upon 
the  capricious  prudery  of  any  sentimental 
girl.  The  lea.st  that  can  be  said  is  that  if 
the  defendant  desired  her  testimony,  he  should 
have  gone  as  far  as  to  subpoena  her  and  of- 
fer her  as  a  witness  when.  If  she  had  claimed 
the  privilege  of  silence,  it  would  have  been 
time  enough  to  decide  that  matter.  He  can- 
not experiment  with  the  uncertainties  of  a 
Jury  trial  and  afterwards  renew  his  attack 
with  matters  already  within  his  knowledge. 
From  these  considerations  the  Judgment  is 
affirmed. 

McBRIDE,  C.  J.,  and  BENSON  and  HAB- 
ItIS,  J  J.,  concur. 


CRANDAI/Ii  V,  GOSS. 
(Sapreme  Court  of  Idaho.     Sept.  27,  1917.) 

1.  Adverse  Possession  ®=97(3)  —  RAiLBOAn 
Gbant. 

Wliile  the  risht  of  way  granted  by  8ix:tion 
2  of  the  act  ot  Congress  of  July  2,  1864  (13 
Stats.  .365,  e.  217),  is  beinr  used  by  the  suc- 
cessor to  the  grantee  for  railroad  purposes  title 
to  unused  portions,  lying  along  the  tracks  with- 
in the  boundaries  of  the  grant,  cannot  bo  ac- 
quired, as  against  such  successor,  by  adverse 
possession. 

2.  Public  Lanos  e=»92— Railiioad  Grant— 
CONSTBTTOnON— Rbvebteb. 

That  grant  was  of  a  limited  fee  made  on  an 
implied  condition  of  reverter  in  the  event  tho 
grantee,  or  its  successors,  ceased  to  use  or  re- 
tain tho  land  for  the  purpose  for  which  it  was 
granted. 

3.  Quieting  Title  «=>19  —  Statutoby  Ac- 
tion—Public  Lands. 

Section  4538,  Rev.  Codes,  provides:  "An 
action  may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  de- 
termining such  adverse  claim."  This  section 
applies  to  public  lands  held  or  claimed  adverse- 
ly by  an  wdlvidual  subject  only  to  the  para- 
mount title  of  the  United  States. 

4.  Advebse  Possesbion  <8=»100(1)— Claim  of 
Title — Stjiticienct  of  Possession. 

Where  a  party_  has  entered  into  possession 
of  land  under  claim  of  title,  founded  upon  a 
written  instrument  as  being  a  conveyance  of 
the  property  in  question,  and  has  held  it  ad- 
versely for  a  period  of  more  than  five  years,  and 
in  all  other  respects  conformed  to  the  statutes 
of  Idaho  relative  to  acquiring  title  to  real  es- 


tate by  adverse  possesaicm,  and  where  such 
property  constitutes  a  known  farm  or  single 
lot,  only  portions  of  which  have  been  inclosed 
or  improved  according  to  the  usual  course  and 
dustom  of  the  adjoining  country,  the  entire 
tract,  including  the  uninclosed  and  unimproved 
portions,  will  be  deemed  to  have  been  so  claim- 
ed and  held  adversely. 

Appeal  from  District  Court,  Bonner  Coun- 
ty; R.  N.  Dunn,  Judge. 

Action  to  quiet  title  by  E.  A  Craudall 
against  C.  O.  Goss.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

G.  H.  Martin,  of  Sandpolnt,  for  appellant 
O.  C.  Granger,  of  Hope,  for  respondent. 

MORGAN,  J.  By  an  act  of  Congress,  ap- 
proved July  2,  1864  (13  Stats,  at  L.  365), 
there  was  granted  to  the  Northern  Pacific 
Railroad  Company  a  right  of  way  for  a  rail- 
road, and  lands  lu  aid  of  the  construction 
thereof,  from  Lake  Superior  to  Puget  Sound. 
The  portions  of  that  act  necessary  to  be  «»- 
sidered  In  dedding  this  case  are  as  follows: 

"Sec.  2.  •  •  •  That  the  right  of  way 
through  the  public  lands  be,  and  the  same  is 
hereby,  granted  to  said  'Northern  Pacific  Rail- 
road Company,'  its  successors  and  assigns,  for 
the  construction  of  a  railroad  and  telegraph 
as  proposed.  •  •  •  Said  way  is  granted  to 
said  railroad  to  the  extent  of  two  hundred  feet 
in  width  on  each  side  of  said  railroad  where  it 
may  pass  through  the  public  domain.     *     •    • 

"Sec.  3.  *  •  *  That  there  be,  and  hereby 
is,  granted  to  the  'Northern  Pacific  Railroad 
Company,'  its  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  to  the  Pacific  Coast 
♦  •  •  every  altemate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  altemate  sections  per  mile, 
on  each  side  of  said  railroad  line,  as  said  com- 
pany may  adopt,  through  tho  territories  of  the 
United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad  when- 
ever It  passes  through  any  state,  and  whenever 
on  the  line  thereof,  the  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption,  or 
other  claims  or  rights,  at  the  time  the  line  of 
said  road  is  definitely  fixed,  and  a  plat  there- 
of filed  in  the  office  oi  the  commissioner  of  the 
general  land  office.    *     •     * " 

The  company  definitely  established  Its  line 
and  constructed  its  railroad  across  sections 
6  and  7  In  township  56  north  of  range  2,  east 
of  Boise  Meridian,  prior  to  any  right  thereto 
having  been  acquired  which  would  defeat 
either  of  its  grants. 

In  the  year  1900,  the  Northern  Padflc  Rail- 
way Company,  successor  to  the  Northern  Pa- 
cific Railroad  Company,  made,  executed  and 
delivered  to  respondent  a  warranty  deed 
wherein  it  is  recited  that  it  "does  grant,  bar- 
gain and  convey  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  the  follow- 
ing described  tracts  of  land,  situate  in  the 
county  of  Kootenai  (now  Bonner)  in  the  state 
of  Idaho,  that  Is  to  say:  Lots  one  (1)  and 
two  (2)  and  the  west  half  of  west  half  of 
northeast  quarter  of  northwest  quarter  (W.  % 
of  W.  %  of  N.  E.  %  of  N.  W.  14)  of  section  No. 
seven  (7)  In  township  fifty-six  (56)  north,  range 
two  (2)  east  of  the  Boise  principal  meridian. 
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containing,  according  to  the  United  States 
government  survey,  exclusive  of  the  following 
described  strip  of  land,  sixty-four  and  58/100 
(64  and  58/100)  acres,  more  or  less,  except  a 
strip  of  land  extending  through  the  same  (or 
so  much  of  such  strip  of  land  as  may  be  with- 
in said  described  premises),  of  the  width  of 
four  hundred  (400)  feet,  lying  between  two 
lines  each  drawn  parallel  to  and  distant  two 
hundred  (200)  feet  from  the  center  line  of  the 
main  tradi  of  the  Northern  Pacific  Railway 
as  the  same  is  now  located,  constructed  and 
operated  on,  over  or  across  said  described 
premises,  or  witMn  two  hundred  (200)  feet  of 
same.    •    ♦     • " 

On  October  16,  1903,  a  homestead  patent 
was  Issued  conveying  to  respondent  lot  7  of 
section  6,  said  township  and  range,  together 
with  other  lands.  At  the  time  of  these  con- 
veyances the  main  line  of  the  railway  com- 
pany occupied  the  400-foot  strip  across  lot  7, 
section  6,  and  lot  1  and  the  west  halt  of  west 
half  oC  northeast  quarter  of  northwest  quar- 
ter of  section  7,  but  in  1904  the  company 
changed  Its  line  through  that  part  of  the 
country  and  removed  all  railroad  property 
from  the  land  above  described  onto  other 
landa  Thereafter  the  company  made  no 
claim  to  any  of  the  land  In  controversy,  nor 
did  It  In  any  way  occupy  any  portion  of  It  or 
list  It  with  the  assessor  for  taxation  or  pay 
taxes  upon  or' otherwise  seek,  to  exercise  do- 
minion over  It,  until  June  18,  1913,  when  it 
made,  executed,  and  delivered  to  appellant  a 
deed  wherein  It  is  recited  that  In  cousidera- 
I  tion  of  one  dollar,  and  other  valuable  con- 
sideration, the  company — 
"to  the  extent  of  its  legal  right  so  to  do,  hereby 
conveys,  quitclaims  and  grants,  witliout  cove- 
nants, unto  the  grantee,  bis  heirs  and  assigns, 
the  riglit  to  occupy  and  use  a  portion  of  tlie 
right  of  way  of  ttie  grantee  granted  by  the  Act 
of  Congress  of  July  2,  1864,  the  premises  hereby 
granted  being  described  as  follows:  A  strip  of 
land  two  hundred  sixty-seven  (267)  feet  wide, 
being  two  hundred  (200)  feet  wide  on  the  north- 
easterly side  of  and  sixty-seven  (67)  feet  wide 
on  the  southwesterly  side  of  the  center  line  of 
the  original  main  line  of  the  NorUiern  Pacific 
Railway  as  formerly  constructed  and  operated 
across  lot  one  (1)  of  section  seven  (7),  township 
fifty-six  (66),  range  two  (2)  east  of  the  Boise 
meridian,  Bonner  county,  Idaho;  also  a  strip 
of  land  four  hundred  (4()())  feet  wide,  l>eing  two 
hundred  (200)  feet  wide  on  each  side  of  said 
center  line  across  the  northeast  quarter  of  the 
northwest  quarter  (N.  E.  %  N.  W.  Vt)  of  said 
section,  excepting  so  much  as  lies  southerly  of 
a  line  drawn  parallel  with  and  distant  one  hun- 
dred fifty  (15(5)  feet  northeasterly  from  the  cen- 
ter line  of  the  present  main  line  as  now  con- 
structed and  operated." 

On  July  17,  1913,  the  company  made,  exe- 
cuted, and  delivered  to  appellant  a  deed,  sim- 
ilar in  form  to  the  one  last  above  mentioned, 
whereby  it  purported  to  convey,  to  the  extent 
of  its  legal  right  so  to  do,  the  right  to  occupy 
and  use  the  following,  together  with  other 
lands: 

"All  that  portion  of  the  original  right  of  way 
of  said  railway  company  in  lot  seven  (7)  sec- 
tion six  (6)  township  fifty-six  (56)  north,  range 
two  '"i)  east,  B.  M.,  being  so  much  of  said  lot 
seven  (7)  aa  lies  within  two  hundred  (200)  feet 


of  the  center  line  of  tlie  main  track  of  said 
railway  as  originally,  constructed  and  operated, 
now  abandoned,  across  said  section." 

The  record  discloses  that  in  1891  respond- 
ent establl^ed  his  residence,  as  a  homestead 
settler, .  upon  land  embraced  in  section  7 
while  it  was  nnsurveyed,  and  that  after  the 
surN'ey,  about  1897,  discovering  he  had  lo- 
cated on  a  railroad  section,  he  removed  to  the 
tract  embraced  in  section  6 ;  that  before  filing 
his  application  for  a  homestead  entry  in  sec- 
tion 6,  he  entered  Into  a  contract  to  purchase 
from  the  railway  company  the  64.58  acres  in 
section  7,  pursuant  to  which  the  deed  here- 
tofore mentioned,  conveying  that  land  to 
him,  was  made.  It  further  appears  that  prior 
to  the  abandonment  of  the  right  of  way  for 
railroad  purposes  respondent  fenced  and  cul- 
tivated a  portion  of  it  and  occupied-  other  por- 
tions for  diflPerent  purposes,  but  that  be 
made  no  claim  of  title  thereto  until  after  the 
company  had  ceased  to  use  it  Ever  since  the 
abandonment,  for  railroad  purposes,  of  the 
land  in  controversy  respondent  has  occupied 
and  cultivated  those  portions  of  it  previously 
occupied  and  cultivated  by  him  In  about  the 
same  manner  and  to  about  the  same  extent  as 
he  did  theretofore.  Hie  claims  to  be  the  own- 
er of  it  by  virtue  of  his  patent  and  deed  and 
by  adverse  possession.  Appellant  claims  title 
under  bis  deeds  from  the  railway  company. 
This  action  was  commenced  by  respondent  to 
quiet  his  title.  A  decree  was  rendered  In  his 
favor,  from  which  this  appeal  was  prose- 
cuted. 

[1, 2]  It  is  the  contention  of  appellant  that 
in  the  deed,  conveying  the  tract  in  section  7, 
from  the  railway  company  to  respondent,  the 
strip  of  land  400  feet  wide,  at  that  time  oc- 
cupied as  a  right  of  way,  was  excepted ;  that 
such  exception  amounted  to  something  more 
than  a  mere  reservation  of  a  right  of  way, 
and  that  had!  the  company  held  title  under 
an  unconditional  grant  no  part  of  it  would 
have  passed  to  respondent  by  this  deed.  It 
Is  conceded,  however,  that  the  grant  of  rigtat 
of  way  mentioned  In  section  2  of  the  act  of 
Omgress  of  July  2,  1864,  supra.  Is  separate 
and  distinct  from  the  grant  of  lands  in  aid 
of  buUdlng  the  road,  made  in  sectioii  3  there- 
of, and  appellant  urges  that,  since  the  par- 
pose  of  the  right  of  way  grant  was  to  with- 
draw from  entry,  or  other  appropriation,  a 
strip  of  land  across  the  public  domain  400 
feet  in  width  for  the  construction  of  a  trans- 
continental railroad,  the  grantee  therein 
named  was  without  power  to  convey  it  vol- 
untarily, and  title  to  it  could  not  be  acquired 
by  an  occupant  by  adverse  possession,  and 
cites  Northern  Pacific  Ry.  Co.  v.  Townsend, 
190  n.  S.  267,  23  Sup.  Ct  671,  47  U  Ed.  1044. 
Holland  y.  Nortbem  Pacific  Ry.  Co.,  214  Ped. 
020, 131 C.  C.  A.  216,  and  Northern  Pacific  Ry. 
Co.  V.  Concannoo,  239  U.  8.  382,  36  Sup.  CX. 
156,  60  L..  Ed.  342. 

It  seems  to  be  well  estabUsbed  that  the 
title  granted  by  section  2  of  the  act  of  Con- 
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gresa,  above  referred  to,  does  not.  In  cases 
where  the  right  of  way  therein  provided  for 
la  located  upon  odd-nnmbered  sections,  be- 
come merged  In  or  aftected  by  the  fee-simple 
title  granted  to  the  company  by  section  8 
thereof ;  also  that  whUe  such  right  of  way  is 
being  used  for  railroad  purposes,  title  to 
unused  portions  lying  along  the  tracks  with- 
in the  boundaries  of  the  grant  cannot  be  ac- 
quired, as  against  the  company,  by  adverse 
possession.  The  nature  and  effect  of  the 
grant  contained  in  section  2  is  discussed  by 
Mr.  Justice  White,  in  Northern  Pacific  Ry. 
Co.  y.  Townsend,  supra,  as  follows: 
"The   substantial  consideration   inducing  the 

firant  was  the  perpetuul  use  of  the  land  for  the 
egitimate  purposes  of  the  railroad,  just  as 
though  the  land  had  been  conveyed  in  terms  to 
have  and  to  hold  the  same  so  long  as  It  was 
used  for  the  railroad  right  of  Vay.  In  effect 
,  the  grant  was  of  a  limited  fee,  made  on  an  im- 
plied condition  of  reverter  in  the  event  that  the 
company  ceased  to  nse  or  retain  the  land  for 
the  purpose  for  which  it  was  granted.  This 
being  the  nature  of  the  title  to  the  land  granted 
for  the  special  purpose  named,  it  ia  evident 
that  to  give  such  efficacy  to  a  statute  of  limita- 
tions of  a  state  as  would  operate  to  confer  a 
permanent  right  of  possession  to  any  portion 
thereof  upon  an  individual  for  his  private  use 
would  be  to  allow  that  to  be  done  by  indirection 
which  could  not  be  done  directly." 

The  nature  and  effect  of  this  grant  in- 
volves the  Interpretation  of  an  act  of  Con- 
gress, and  presents  a  federal  qaeetion  of 
which  the  Supreme  Court  of  the  United 
States  has  ultimate  Jurisdiction.  Therefore 
its  decision  in  the  Townsend  Case  that  the 
grant  was  a  limited  fee,  made  upon  an  im- 
plied condition  of  reverter  In  the  event  the 
company  ceased  to  retain  the  land  for  the 
purpose  for  which  it  was  granted,  should  and 
does  govern  this  and  all  other  courts. 

It  is  true  it  is  also  decided  In  the  case  last 
above  mentioned,  as  well  as  in  Holland  ▼. 
Northern  Padflo  By.  Co.,  supra,  that  an  in- 
dividual may  not,  for  private  purposes,  ac- 
quire title  to  a  portion  of  such  right  of  way 
by  adverse  possession  under  a  state  statute 
of  limitations,  hut  those  cases  differ  from  the 
one  at  bar  in  this  Important  particular:  In 
the  Townsend  and  Holland  Cases  the  rights 
of  way  had  not  been  abandoned,  but  were  In 
use  for  railroad  purposes,  which  also  appears 
to  be  true  In  the  case  of  Northern  Piaciflc  Ey. 
Co.  T.  Concannon,  supra,  whereas  In  this  case 
it  is  dear  the  company  did.  In  1901,  cease  to 
use  or  retain  the  land  for  the  purposes  for 
which  it  was  granted;  that  it  completely 
abandoned  it  and  rendered  it  subject  to  the 
condition  of  reverter  Implied  from  the  lan- 
guage and  purpose  of  the  grant 

Neither  of  the  cases  cited  goes  to  the  ex- 
tent of  holding  that  where,  as  In  this  case, 
the  railroad  company  has  abandoned  a  por- 
tion of  its  right  of  way,  by  removal  of  its 
tracks  and  all  other  railroad  property  there- 
from and  by  ceasing  to  use  It  for  the  purpose 
for  which  It  was  granted,  subsequent  to  its 
sale  of  the  tract  of  laud  acroes  whldi  that 


right  of  way  was  situated,  the  reverter  would 
be  to  the  United  States  instead  of  (to  the 
owner  of  the  servient  ftee. 

Upon  consideration  of  the  object  of  the 
grant,  which  was  to  procure  to  be  built,  main- 
tained, and  operated  a  transcontinental  line 
of  railroad;  and  not  that  there  be  reserved  to 
the  United  States  title  to  such  isolated  sec- 
tions of  the  original  right  of  way  as  might  be 
abandoned  by  changes  In  the  line  of  road,  pre- 
sumably with  the  consent  of  the  United 
States,  and  which  could  serve  no  useful  gov- 
ernmental purpose,  we  are  strongly  persuaded 
that  It  was  the  intention  of  Congress  that  up- 
on the  abandonment  of  such  portions  as 
might,  from  time  to  time,  be  found  no  longer 
useful  for  railroad  purposes,  by  reason  of 
changes  in  the  location  of  the  tracks,  title 
thereto  should  vest  in  the  owner  of  the  ser- 
vient fee.  However  that  may  be,  the  title  of 
the  government  Is  not  here  called  in  question. 
Assuming  that  the  abandoned  portion  of  the 
right  of  way  reverted  to  the  United  States 
and  not  to  the  owner  of  the  land  across 
which  It  was  located,  the  question  presents  it- 
self: May  one  In  possession  of  land,  the  own- 
ership of  which  Is  in  the  United  States,  main- 
tain an  action  to  quiet  his  claim  of  title  and 
right  of  possession  as  against  third  persons? 

The  case  of  Johnson  v.  Hurst,  10  Idaho,  308, 
77  Pac.  784,  was  one  Involving  title  to  and 
right  of  possession  of  unsurveyed  lands  lying 
between  a  stream  and  certain  fractional  lots 
abutting  upon  the  meander  line  thereof.  It 
was  held  that  the  patentee  of  the  lots,  who 
had  been  In  possession  of,  and  had  cultivated, 
improved,  and  exercised  complete  dominion 
and  control  over  the  land  lying  Iwtween  them 
and  the  stream  for  a  period  of  time  exceeding 
that  fixed  by  the  statutes  of  Idaho  for  ob- 
taining title  to  land  by  adverse  possession, 
although  he  derived  no  title  through  his  pat- 
ent from  the  government,  could  maintain  his 
action  to  quiet  title,  as  against  a  third  person 
not  a  grantee  from  the  government,  under  sec- 
tion 4538,  Eev.  Stats  (section  4538,  Kev. 
Codes),  which  provides: 

"An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  inter- 
est in  real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim." 

Following  the  doctrine  announced  In  that 
case,  we  hold  that  this  action  may  be  main- 
tained by  respondent  for  the  possession  of  the 
land  in  controversy  and  for  the  purpose  of 
quieting  his  title  thereto  as  against  appellant. 

[S]  The  remaining  question  necessary  to  be 
decided  is  as  to  the  extent  of  respondent's 
title  and  right  of  possession,  whether  It  in- 
cludes only  such  portions  of  land  as  he  has 
Inclosed  and  cultivated,  or  the  entire  abtin- 
doned  right  of  way  across  the  lands  granted 
In  his  patent  from  the  United  States  and  his 
deed  from  the  Northern  Pacific  Railway  Com- 
pany.   Section  4040,  Rev.  Codes,  provides: 

"When  it  appears  that  the  occupant,  or  those 
under  whom  he  claims,  entered  Into  the  posses- 
sion of  the  property  under  daim  of  title,  exclu- 


Digitized  by 


Google 


1028 


167  PACIFIC  REPORTER 


(Idaho 


■{▼e  of  other  right,  founding  Buch  claim  upon 
a  written  instrument,  as  being  a  conTeyanoe  of 
tho  property  in  question,  or  upon  the  decree  or 

i'udgment  of  a  competent  court,  and  that  there 
las  been  a  continued  occupation  and  possession 
of  the  property  included  in  such  instrument, 
decree  or  judgment,  or  of  some  part  of  the  prop- 
erty under  such  claim,  for  five  years,  the  prop- 
erty so  included  is  deemed  to  have  been  held 
adversely.    »    •    » " 

Section  4041  Is,  in  part,  as  follows: 
"For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  a  title  founded 
upon  a  written  instrument,  or  a  judgment  or 
decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases:  •  •  • 
4.  Where  a  known  farm  or  single  lot  has  been 
partly  improved,  the  portion  of  such  farm  or 
lot  that  may  have  been  left  not  cleared,  or  not 
inclosed,  according  to  the  usual  course  and  cus- 
tom of  tho  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  tiie  same  length  of 
time,  as  the  part  improved  and  cultivated." 

Section  4042  provides: 

"Where  it  appears  that  there  has  been  an 
actual  continued  occupation  of  land,  under  a 
claim  of  title,  exclusive  of  any  other  right,  but 
not  founded  upon  a  written  instrument,  judg- 
ment or  decree,  the  land  so  actually  occupied, 
and  no  other,  is  deemed  to  have  been  held  ad- 
versdy." 

And  it  is  provided  in  section  4043,  that: 

"For  the  purpose  of  oonstituting  an  adverse 
possession,  by  a  person  claiming  tiUe  not  found- 
ed upon  a  written  instrument,  judgment,  or 
decree,  land  is  deemed  ta  have  been  possessed 
and  occupied  in  the  following  cases  only: 

"1.  Where  it  has  been  protected  by  a  sub- 
stantial inclosure; 

"2.  Where  it  has  been  usually  cultivated  or 
improved." 

And,  further,  that  in  no  case  sliall  adverse 
possession  be  considered  established  unless  it 
shall  be  shown  that  the  land  has  been  occu- 
pied and  daimed  for  a  period  ol  five  years 
continuously,  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the 
taxes,  which  have  been  levied  or  assessed  up- 
on such  land  according  to  law. 

With  respect  to  the  payment  of  taxes  the 
trial  court  found,  as  a  tact,  and  the  finding  is 
supported  by  the  evidence,  that  the  lands  in 
controversy  were  never  legally  assessed  for 
taxation  from  the  fall  of  1904,  the  date  of  its 
abandonment  by  the  company,  up  to  and  until 
1915 ;  that  appellant  listed  said  lands  in  his 
own  name  in  1913,  and  they  were  also  assess- 
ed to  him  for  taxation  for  1914,  and  that  for 
those  years  the  taxes  on  the  lands,  if  any, 
were  paid  by  both  the  appellant  and  respond- 
ent 

It  will  be  observed,  from  an  examination 
of  the  foregoing  sections  of  the  Code,  that  if 
respondent  entered  into  possession  of  the 
abandoned  right  of  way  under  claim  of  title, 
exclusive  of  other  right,  founding  such  claim 
upon  a  written  instrument  as  being  a  convey- 
ance of  the  property,  he  will  be  deemed  to 
have  entered  into  possession  of  and  to  have 
adversely  held,  not  only  the  portions  which 
he  fenced  and  cultivated,  but  the  entire  tract, 
while  if  he  did  not  base  ills  claim  of  right  to 
entry  upon  a  written  instrument  as  being  a 
conveyance  of  title,  bis  right  is  limited  to 


that  portion  of  the  land  protected  by  a  sub- 
stantial inclosure,  or  cultivated  or  improved. 

The  patent  from  the  United  States,  convey- 
ing to  respondent  the  land  situated  in  section 
6,  makes  no  mention  of  the  railroad  right  of 
way,  and  he  claims  the  portion  of  it  embraced 
in  that  section  under  his  patent,  as  having 
reverted  to  him  as  the  owner  of  the  servient 
fee.  While  it  is  true  the  language  of  the 
deed  from  the  Northern  Pacillc  Railway  Com- 
pany, conveying  to  respondent  the  tract  situ- 
ated in  section  7,  expressly  excepts  that  por- 
tion embraced  within  the  right  of  way  then 
occupied  by  it,  he  went  Into  possession  of  it 
immediately  upon  its  abandonment  by  the 
company,  proceeding  upon  the  theory,  in  so 
doing,  that  the  deed  operated  as  a  convey- 
ance of  the  fee  to  the  subdivisions  therein 
described,  and  that  the  exception  was  but  a 
reservation  of  a  strip  of  land  for  right  of 
way  purposes,  title  to  which  reverted  to  him 
upon  its  abandonment.  The  record  discloses 
that,  not  only  was  this  respondent's  belief, 
but  that  the  company,  by  removing  its  prop- 
erty from  the  land  in  question  and  by  its 
failure  to  list  it  for  taxation  or  to  exercise 
any  dominion  over  It  for  an  iminterrupted 
period  of  nine  years,  proceeded  upon  the 
same  theory. 

The  question  of  the  sufficiency  of  written 
instruments  to  constitute  color  of  title  so  that 
the  portions  of  tracts  claimed,  but  uninclosed 
and  otherwise  imimproved  or  cultivated,  will 
be  construed  to  be  adversely  held  by  virtue 
of  the  inclosure,  cultivation,  or  improvement 
of  other  portions  has,  many  times,  been  be- 
fore the  courts  of  last  resort,  and  a  compila- 
tion of  authorities  upon  this  subject  is  to  be 
found  in  an  instructive  note  to  the  case  of 
Jasperson  v.  Schamlkow,  150  Fed.  671,  80  O. 
C.  A.  373,  15  L.  R.  A.  (N.  S.)  1178.  However, 
these  decisions  are  based  largely  upon  stat- 
utes of  the  states  wherein  the  land  was  sit- 
uated and  ui>on  facts  peculiar  to  the  cases 
under  consideration,  so  that  no  fixed  rule 
sufficiently  broad  and,  at  the  same  time,  suf- 
ficiently definite  to  meet  the  requirements  of 
aU  cases  has,  so  far  as  we  are  able  to  dis- 
cover, been  annoimced. 

It  is  said  In  Cameron  v.  United  States,  148 
U.  S.  801,  13  Sup.  Ct.  595,  37  L.  Kd.  459,  quot- 
ing from  Wright  v.  Mattison  (59  U.  S.)  18 
How.  50,  56,  16  L.  Ed.  280: 

"The  courts  have  concurred.  It  is  believed, 
without  an  exception,  in  defining  'color  of  title* 
to  be  that  which  in  appearance  is  title,  but 
which  in  reality  is  no  title.  They  have  equally 
concurred  in  attaching  no  exclusive  or  peculiar 
character  or  importance  to  the  ground  of  the 
invalidity  of  an  apparent  or  colorable  title; 
the  inquiry  with  them  has  been  whether  there 
was  an  apparent  or  colorable  title,  under  which 
an  entry  or  a  claim  has  been  made  in  good 
faith.  *  *  *  A  claim  to  property,  under  a 
conveyance,  however  inadequate  to  carry  the 
true  title  to  such  property,  and  however  incom- 
petent might  have  been  the  power  of  the  grantor 
in  such  conveyance  to  pass  a  title  to  tho  subject 
thereof,  yet  a  claim  asserted  under  the  provi- 
sions of  such  a  deed  is  strictly  a  daim  under 
color  of  title." 
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The  court  In  the  Cameron  Case  further 
said: 

"Color  of  title  exwta  wherever  there  is  a 
reasonable  doubt  regarding  the  validity  of  an 
apparent  title,  whether  such  doubt  arises  from 
the  circomstancea  under  which  the  land  is  held, 
tho  identity  of  the  lajnd  conveyed,  ^r  the  con- 
struction of  the  instrument  under  which  the 
party  in  possessiou  claims  his  title." 

In  case  of  City  of  Ia  Crosse  v.  Cameron, 
80  Fed.  264,  25  C.  C.  A.  899,  it  U  said: 

"The  question  iif  not  whether  the  instrument 
in  law  conveys  title.  If  that  were  the  ques- 
tion, the  statute  of  limitations  would  here  have 
no  function,  and  need  not  be  considered.  These 
statutes  of  repose  presuppose  defects  in  or  total 
want  of  title,  and  are  enacted  to  establish  the 
claim  of  one  in  adverse  possession  under  de- 
fective title,  or  under  an  instrument  which  in 
law  conveys  no  title." 

See,  also,  Creekmur  t.  Creekmur,  75  Ya. 
430;  BeU  T.  liongworth,  6  Ind.  273. 

[4]  Assuming,  which  we  do  not  decide,  that 
the  railroad  right  of  way  across  the  land  em- 
braced In  respondent's  homestead  was  so  re- 
served from  settlement  that  his  patent  did 
not  pass  title  thereto,  that  the  Northern 
Pacific  Railway  Company  was  without  au- 
thority to  convey  the  portion  of  the  right  of 
way  situated  in  section  7,  and  that  the  lan- 
guage employed  In  the  deed  conveying  por- 
tions of  that  section  to  him  Is  insuiticient  to 
constitute  a  conveyance  of  the  right  of  way, 
he  entered  Into  possession  of  the  land  In  con- 
troversy under  claim  of  title  founded  upon 
the  written  instruments  above  mentioned,  as 
being  conveyances  of  the  property  In  ques- 
tion, and,  having  held  It  adversely  for  a  pe- 
riod of  more  than  five  years,  and  in  all  other 
respects  conformed  to  the  statutes  of  Idaho 
relative  to  acquiring  title  to  real  estate  by 
adverse  pos.sesaion,  his  right  is  that  provided 
for  in  section  4040,  Rev.  Codes,  and  the  Judg- 
ment of  the  trial  court  is  afUrmed.  Costs  are 
awarded  to  respondent. 

BUDGK,  C.  J.,  and  RICE,  J.,  concur. 


AMONSON  et  ah  v.  STONE. 
(Supreme  Court  of  Idaho.     SepL  27,  1917.) 

1.  Principai-  and  Agent  ^=»1*(1)— Implied 
Agency. 

Agency  may  be  implied  where  one  person 
holds  out  another  as  his  agent,  and  thereby  in- 
vests him  with  apparent  or  ostensible  authority 
as  such;  it  may  be  implied  from  prior  habit  or 
course  of  deaUng  of  a  similar  nature  between 
the  parties,  or  from  a  previous  agency,  as  where 
the  alleged  principal  has  previously  employed 
the  alleged  agent  as  such  in  transactions  simi- 
lar to  the  one  in  question. 

2.  New  Trial  e=>102(l)— Newly  Discotbb- 
ED  Evidence— Diligence. 

To  entitle  one  to  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  it  must  be 
shown,  in  the  affidavits  filed  in  support  of  the 
motion,  that  the  newly  discovered  evidence  could 
not,  with  reasonable  diligence,  have  been  dis- 
covered and  produced  at  the  trial. 

Appeal  from  District  Court,  Lemhi  County; 
James  R.  iBothwell,  Judge. 


)  Action  In  assumpsit  by  A.  G.  Amonson  and 
W.  B.  Pyeatt,  copartxiers  doing  business  un- 
der the  firm  name  and  style  of  Amonson  & 
Pyeatt  against  W.  F.  Stone.  Judgment  for 
plainUffs,  and  defendant  appeials.    Affirmed. 

E.  W.  Whltcomb,  of  Salmon,  for  appellant. 
A.  C.  Cherry,  of  Salmon,  for  respondents. 

MORGAN,  J.  James  P.  Roddy  and  William 
Roddy  contracted  to  deliver  lumber  to  W.  F. 
Stone,  aivellant  herein,  who  was  conducting 
a  lumber  business  under  the  name  of  Stone 
Lumber  Company,  and  on  July  2,  1910,  drew 
two  orders  upon  him,  as  follows: 

"Sahnon,  Idaho.     July  2,  1910. 

"Stone  Lumber  Co.  Please  pay  to  Mr.  Amon- 
son $36.95  and  charge  the  same  to 

"James  P.  Roddy." 

"To  Stone  Lumber  Co.  Dr.  Mr.  W.  H. 
O'Brien  please _pay  to  Lex  Rossi  for  labor  $36.- 
75  thirty-sii  75/100.  Wm.  Roddy. 

"O.  K.  by  Wm.  Roddy." 

These  orders  were  never  accepted  In  writ- 
ing by  appellant,  or  his  agent,  but  were  paid 
by  respondents,  who  thereafter  instituted  this 
action  to  recover  the  amount  so  paid,  with 
interest,  alleging  in  their  complaint  that  eu(Al 
payment  was  made  upon  the  express  promise 
of  appellant  through  his  duly  authorized 
agent,  W.  H.  O'Brien,  to  reimburse  them.  In 
his  answer  appellant  denied  the  makiug  of 
any  snch  promise  through  O'Brien,  or  other-' 
wise,  and  denied  that  the  latter  was  his 
agent  or  had  any  authority  to  act  for  him  in 
the  transaction,  or  that  be  owed  the  parties 
on  whose  account  the  orders  were  drawn. 
A  verdict  was  rendered  in  favor  of  respond- 
ents, and  Judgment  was  entered  accordingly. 
From  the  Judgment  8aid  from  an  order  deny- 
ing a  motion  for  a  new  trial,  this  appeal  is 
taken. 

It  Is  contended  by  appellant  that,  in  view 
of  section  3589,  Rev.  Codes,  which  provides 
that  the  acceptance  of  bills  of  exchange  must 
be  in  writing,  no  recovery  can  be  based  upon 
these  orders  because  there  was  no  written  ac- 
ceptance by  appellant.  Without  discussing 
the  question  of  whether  or  not  these  orders 
constitute  bills  of  exchange,  it  is  sufficient  to 
say  that  section  3580,  supra,  is  not  applicable 
to  this  case  for  the  reason  that  respondents 
have  Slued  upon  an  agreement  to  pay  the 
claims  evidenced  by  the  orders.  The  evidence 
was  amply  sufficient  to  warrant  the  Jury  In 
concluding  that  respondents  paid  out  the 
money  at  the  request  of  O'Brien  for  the  use 
and  benefit  of  appellant. 

II]  The  principal  question  which  presents 
Itself  is  whether  or  not  O'Brien  was  the  agent 
of  appellant  and  acting  within  the  scope  of 
his  real  or  apparent  authority  in  the  trans- 
action. Appellant  admitted,  upon  cross-ex- 
amination, that  O'Brien  looked  after  busi- 
ness matters  for  him  while  he  was  away  and 
when  he  could  not  be  reached;  that  he, 
O'Brien,  paid  and  accepted  orders,  .and  that 
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when  he  accepted  orders  appellant  paid  them. 
He  also  admitted  that  O'Brien  looked  after 
his  business,  In  a  way,  generally.  O'Brien 
testified  that  appellant  never  refused  to  pay 
an  order  that  he  had  O.  K.'d;  that  he  had  au- 
thority to  accept  orders  for  labor  performed. 
Respondent  Amonson  testified  that  O'Brien 
had  come  to  him  with  the  statement  that  he 
was  looking  after  appellant's  interests.  Wit- 
nesses who  had  performed  services  for  ap- 
pellant testified  that  their  orders,  drawn  by 
reason  of  such  service,  were  paid  by  O'Brien. 

"Agency  may  be  implied  where  one  person, 
by  his  conduct,  holds  out  another  as  his  agent, 
or  thereby  invests  liim  with  apparent  or  osten- 
sible authority  as  agent  ♦  •  •  It  is  usually 
held  that  an  agency  may  be  implied  from  prior 
habit  or  course  of  dealing  of  a  similar  nature 
between  the  parties,  or  from  a  previous  agency, 
a«  where  the  alleged  principal  has  previously 
employed  the  alleged  agent  as  such  in  transac- 
tions similar  to  the  one  in  question."  2  O.  J. 
440;  Kelly  v.  Ning  Yung  Benev.  Assoc.,  2  Cal. 
App.  460,  84  Pac.  321;  GambriU  v.  Brown 
Hotel  Co.,  11  Colo.  App.  529.  54  Pac.  1025; 
Bull  V.  Duncan^  69  Pac.  42i ;  Fitzgerald  Cot- 
ton Oil  Co.  V.  Farmers'  Supply  Co.,  3  Ga.  App. 
212,  59  S.  E.  718;  Aga  v.  Harbach,  127  Iowa, 
144,  102  N.  W.  833,  109  Am.  St  Rep.  377, 
4  Ann.  Cas.  441;  Hawkins  v.  Windhorst,  77 
Kan.  674,  06  Pac.  48,  17  L.  R.  A.  (N.  S.)  219, 
127  Am.  St.  Rep.  445;  londquist  v.  Dickson, 
98  Minn.  369,  107  N.  W.  958,  6  Ia  B.  A.  (N. 
S.)  729,  8  Ann.  Cas.  1024;  Haluptzok  v.  Great 
Northern  K.  Co.,  55  Minn.  446,  57  N.  W.  144, 
26  D.  R.  A.  739;  Pullman  Palace  Car  Co.  v. 
Nclflon,  22  Tex.  Civ.  App.  223.  54  S.  W.  ^4; 
Stockton  V.  Watson,  101  Fed.  490,  42  C.  C.  A. 
211. 

The  evidence  Is  sufficient  to  sustain  the 
finding  of  the  jury  that  O'Brien  was  the 
agent  of  appellant  and  had  authority  to  bind 
him  In  the  transaction. 

Appellant  contends  that  the  court  erred 
in  admitting  evidence  concerning  an  oral 
statement  made  by  him,  after  the  purchase  of 
the  orders,  that  they  would  be  paid.  W^lthout 
passing  on  the  contention  that  such  a  prom- 
ise would  not  be  binding  upon  apx>eUant,  we 
hold  that  such  evidence  was  admissible  as  a 
declaration  against  Interest  and  to  show  that, 
Instead  of  repudiating  O'Brien's  acts,  he,  In 
a  manner,  acknowledged  the  agency. 

[2]  In  support  of  his  motion  for  a  new  trial 
appellant  filed  the  affidavit  of  W.  H.  O'Brien, 
the  allegations  of  which  were  in  refutation  of 
the  testimony  of  certain  of  respondents'  wit- 
nesses. The  only  reason  given  for  not  pro- 
ducing such  evidence  at  the  trial  was  that 
affiant  had  forgotten  the  transaction  at  that 
time.  The  allegations  In  the  affidavit  are 
stated  by  affiant,  "to  the  best  of  his  recollec- 
tion and  belief."  There  was  no  showing 
whatever  made  that  appellant  could  not  have, 
with  reasonable  diligence,  discovered  and 
produced,  at  the  trial,  the  evidence  set  forth 
in  the  affidavit.  Such  showing  is  necessary 
in  order  to  bring  the  case  within  the  scope 


'Reported  In  full  tn  the  Pacific  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
in  9  Kan.  App.  887. 


Of  section  4439,  snbd.  4,  Rev.  Codes.  The 
court  did  not  err  In  refusing  to  grant  the  mo- 
tion for  a  new  trial.  KnoUin  v.  Jones,  7 
Idaho,  466,  63  Paa  638;  HaU  v.  Jensen,  14 
Idaho,  165,  93  Pac.  962 ;  Montgcmery  v.  Gray 
(on  rehearing)  26  Idaho,  586,  144  Pac.  646. 
The  Judgment  is  affirmed,  and  costs  are 
awarded  to  respondents. 

BUDGE,  C.  J.,  and  RICE,  J.,  concur. 


JOHNSON  V.  HOLDEBMAN  et  aL 
(Supreme  Court  of  Idaho.     Sept.  29,  191?.) 

1.  Fbadd    «=>13(3)    —    Refbesbntatioms   — 
Knowledob  of  Falsitt. 

In  an  action  based  upon  fraodulent  repre- 
sentations, it  mast  be  shown,  among  other 
things,  that  the  party  making  them  knew  them 
to  be  false,  or  that  ha  made  them  recklessly, 
without  knowledge  of  their  truth  or  falsity. 

2.  Fraud  «=>13(2)  —  Representations  —  Be- 

I.IBF  AS  TO  TbUTH. 

A  representation,  believed  on  reasonable 
grounds,  by  the  party  making  it,  to  be  true,  ia 
not  fraudulent 

An)eal  from  District  Oourt,  Twin  Falls 
County;    Xames  B.  Bothwell,  Judge. 

Action  by  J.  A.  Jirtmson  against  C.  E.  Hold- 
erman  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Guthrie  &  Bowen  and  John  E.  Davles,  all 
of  Twin  Falls,  for  appellants.  Iiongley  & 
Walters  and  Taylor  Cummins,  all  of  Twin 
Falls,  for  respondent. 

MORGAN,  J.  This  action  was  instituted 
by  respondent  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  $1,450,  being  a  part 
of  the  purchase  price  of  certain  Carey  Act 
land,  sold  by  respondent  to  api>ellants,  sit- 
uated in  Twin  Falls  county.  Appellants  filed 
a  cross-complaint,  alleging  damage  by  rea- 
s<m  of  misrepresentations  made  by  resfX>nd- 
ents,  whereby  they  were  Induced  to  purchase 
the  land  and  water  rights  appurtenant  there- 
to. The  misrepresentations  complained  of 
were  to  the  effect  that  the  water  rights  con- 
veyed wonKl  Insure  a  supply  ot  water  suffi- 
cient to  pro#erly  irrigate  the  land,  and  not 
less  than  one-half  miner's  inch  per  acre,  con- 
tinuous flow,  from  April  1st  to  November  1st, 
eadi  year,  or  2%  acre  feet,  annually,  meas- 
ured at  or  within  one-half  mile  of  the  land; 
t)iat  the  land  could  be  well  irrigated  by  con- 
ducting the  water  over  it  in  ditches  from  one 
corner.  Appellants  claimed  that  the  repre- 
sentaticms  were  false.  In  that  the  amount  of 
water  obtainable  was  far  less  than  that  rep- 
resented, and  not  sufficient  to  properly  ir- 
rigate the  land ;  that  it  could  not  be  irrigat- 
ed in  the  maimer  represents,  and  that,  in  or- 
der to  get  sudi  water  as  could  be  procured 
upon  the  land,  It  was  necessary  for  them  to 
construct  a  large  and  expensive  dike;  that 
the  representations  were  fraudulent,  for  the 
reason  that  they  were  made  by  re^>ondent 
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recklessly,  without  knowledge  of  their  truth 
or  falsity. 

The  Issues  presented  by  the  cross-compIalnt 
were  submitted  to  a  Jury.  Kyldence  concern- 
ing representations  as  to  the  manner  In  which 
the  land  could  be  lrrlgate!d  was  admitted. 
Evidence  Of  representations  as  to  the  amount 
of  water  available  was  offered,  but  rejected. 
The  Jury  found  for  appellants  In  the  sum  of 
1250,  which  was  deducted  from  the  amount 
found  by  the  court  to  be  due  upon  the  in- 
debtedness secured  by  the  mortgage,  and  a 
decree  of  foreclosure  was  rendered,  from 
which  this  appeal  was  taken. 

The  question  here  Involved  Is  whether  the 
court  erred  In  rejecting  appellants*  offer  to 
prove  that  prior' to  the  sale  and  during  the 
negotiations  leading  up  to  It,  respond»it  rep- 
resented that  he  had  lived  In  the  vldnlty  of 
the  land  for  several  years;  was  acquainted 
with  conditions  regarding  the  water  supply 
upon  the  Salmon  river  tract,  which  Included 
his  lan'd,  and  that  appellants  could  rely  up<»i 
receiving  the  amount  of  water  represented  In 
the  contracts  appurtenant  to  It,  being  Ex- 
hibits 1,  3,  4,  5  and  6 ;  that  under  these  con- 
tracts he  was  entitled  to  receive  2%  acre  feet 
of  water  per  annum,  which  would  be  an  am- 
ple supply;  that  such  representations  were 
relied  upon  by  appellants,  but  were  false,  in 
tliat  the  water  supply  available  was  less  than 
that  set  out  in  the  contracts,  and  was  InsufB- 
dent  to  famish  2%  acre  feet  per  annum,  or 
any  amount  necessary  to  irrigate  the  land ; 
that  respondent  did  not  have  any  knowledge 
at  the  truth  or  falsity  of  his  representations 
at  the  time  he  made  them. 

The  contracts,  above  mentioned,  were  offer- 
ed in  evidence,  and  were  rejected,  with  the 
offer  of  proof.  Exhibit  No.  6  Is  an  agreement 
between  the  state  of  Idaho  and  the  irrigation 
company,  reciting,  among  other  things,  that 
the  company  bound  itself  to  build  a  reservoir 
with  a  capacity  of  180,000  acre  feet  of  wa- 
ter, which  had  been  determined  to  be  suffi- 
cient, with  the  normal  flow  of  the  Salmon 
river,  to  furnish  2%  acre  feet  per  annum  for 
the  land  to  be  irrigated ;  that  the  certificates 
of  shares  of  stock  to  be  issued  to  the  settler 
should  entitle  him  to  a  water  right  of  i/ioo  cu- 
bic foot  per  second  for  each  acre  of  land, 
and  that  the  system  should  be  constructed  in 
such  a  manner  as  to  Insure  delivery  dt  such 
an  amount.  The  other  contracts  were  enter- 
ed into  betweMi  the  owners  of  the  land  and 
the  irrigation  oomiwiny,  and  provided,  among 
other  things,  that  the  owner  should  receive 
>/ioo  cubic  foot  of  water  per  second  per  acre. 
The  evidence  discloses  the  fact  that  at  the 
time  of  the  sale  the  land  was  In  process  of 
being  prepared  for  irrigation  and  that  it  had 
never  been  IrrigateHl;    also  that  appellants, 


at  the  time  they  purchased,  knew  this  fact. 
The  offer  of  proof  was'  properly  rejected. 

[1,2]  To  support  an  action  based  on  a 
false  representation,  scienter  must  be  prov- 
ed; that  Is,  the  representation  must  have 
been  false,  to  the  knowledge  of  the  person 
who  made  It,  or  must  have  been  made,  as  a 
positive  assertion  calculated  to  convey  'the  Im- 
presslon  that  he  had  actual  knowledge  of  its 
truth,  when  in  fact  he  was  conscious  he  had 
no  such  knowledge.  If  the  speaker  honestly 
believed  his  representation  to  be  true,  he  is 
not  liable;  an  honest  mistake,  or  error  in 
Judgment,  being  regarded  as  insuHiclent 
grounds  on  which  to  base  a  charge  of  fraud. 
20  Cyc.  24.  It  is  true  that.  If  a  representa- 
tion Is  made  recklessly,  without  any  knowl- 
edge of  its  truth  or  falsity,  an  action  will 
lie,  but  not  where  such  representation  is 
made  in  the  belief  that  It  is  true,  and  such 
belief  is  founded  upon  reasonable  grounds. 
Parker  v.  Herrcm,  30  Idaho,  327,  164  Pac. 
1013;  Farmers'  Stock-Breedlng  Ass'n  v. 
Scott  et  al.,  53  Kan.  534,  36  Pac.  978;  Toner 
V.  Meussdorffer,  123  Cal.  462,  06  Paa  39; 
Hodgklns  v.  Dunham,  10  Cal.  App.  690,  103 
Pac.  351 ;  Kountze  v.  Kennedy,  147  N.  Y.  124, 
41  N.  El.  414,  29  Ia  R.  A.  360,  49  Am.  St.  Rep. 
651 ;  Barker  v.  Scandinavian-American  Bank 
(Wash.)  166  Pac.  618. 

In  their  offer  of  proof  appellants  clalmeQ 
that  respondent  had  no  knowledge  of  the 
truth  or  falsity  of  the  representations  when 
he  made  them;  but  the  contracts  offered  in 
evidence  disclose  that  he  had'  reasonable 
grounds  to  believe  the  representations  were 
true.  The  Irrigation  company  had  contract- 
ed to  build  a  reservoir  which,  vnth  the  nat- 
ural flow  of  the  Salmon  river,  would  ccmtain 
water  sufficient  to  furnish  2%  acre  feet,  the 
amount  alleged  to  have  been  represented  by 
him  to  be  available.  The  contract  with  the 
state  also  bound  the  company  to  construct 
works  sufficient  to  deliver  i/ioo  cubic  foot  per 
acre  per  second  to  the  settlers,  while  the 
contract  between  the  owner  of  the  land  and 
the  company  called  for  the  last-mentioned 
amount  of  water.  Knowing  these  facts  re- 
spondent had  reasonable  grounds  for  a  be- 
lief In  the  truth  of  his  representations,  and 
appellants  did  not  prove,  or  offer  to  prove, 
that  a  shortage  of  water  had  been  discovered 
up  to  that  time,  or  that  he  did  not  believe 
the  representations  to  be  true,  or  that  he 
knew  of  anything,  or  could  have  known  of 
anything.  Inconsistent  with  a  belief  in  th^ 
truth. 

The  judgment  is  affirmed,  and  costs  are 
awarded  to  respondent. 

BUDGE,  0.  J.,  and  RIOB,  J.,  concur. 
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BOISE  DEVELOPMENT  CO.,  lilmlted,  ▼. 
BOISE  CITX. 

(Supreme  Court  of  Idaho.     Sept.  28,  1917.) 

1.  ElXOnON  OF  REMBDIXS  «=3l  —  Affuoa- 
TION. 

In  order  to  apply  the  doctrine  of  election  of 
remedies,  the  party  sought  to  be  barred  must 
actually  have  had  at  his  command  more  than 
one  remedy. 

2.  Judgment  «=>587— Bab— Judoment  in  Ac- 
tion Bbouoht  OS  Wbonq  Theoby. 

When  a  party,  acting  upon  a  mistaken 
theory  as  to  his  legal  rights,  brings  his  action, 
and  18  defeated  by  reason  thereof,  and  after- 
wards renews  the  litigation,  basing  his  claim 
upon  a  correct  theory,  the  former  judgment  is 
no  bar  to  the  second  action. 

8.  IviMiTATioN  or  AcnoNB  @=>1&  —  Real 
Pbopebty — Action  on  the  CasbI. 
Subdivision  2,  §  4054,  Rev.  Codes,  limiting 
the  time  within  which  an  action  may  be  brought 
tor  trespass  upon  real  property,  has  no  applica- 
tion to  an  action  on  the  case  tor  consequential 
damages. 

4.  Limitation  or  Actions  4=>18— Action  on 
THE  Case— Application  op  SxATtJTE. 

Actions  on  the  case  are  governed  by  the  pro- 
visions of  section  4060,  Rev.  Codes,  that  "an 
action  for  relief,  not  hereinbefore  provided  for, 
must  be  commenced  within  four  years  after  the 
cause  of  action  shall  have  accrued." 

5.  ACTION  «=>1— Cause  of  Action— Damage. 

Where  damage  is  not  a  direct,  but  only  a 
consequential,  result  of  an  act,  no  cause  of 
action  arises  until  injury  has  been  done,  or 
actual  damage  inflicted. 

6.  Municipal  Oobporations  «=>5&— Powers 
—Implied  Authobitt. 

Municipalities  have  implied  authority  to 
take  whatever  lawful  means  are  necessary  to 
carry  out  their  express  powers,  and  to  protect 
their  property. 

7.  Municipal  Cobpobations  «=»57— Action 
— Ultba  Vibes. 

The  defense  of  ultra  vires  can  be  interposed 
only  where  the  act  complained  of  was  wholly 
beyond  the  powers  of  the  municipality.  If 
the  wrongtul  act  in  question  is  one  which  the 
municipality  had  the  right  to  do  under  some 
circumstances,  or  in  some  manner,  then  it  is 
not  ultra  vires. 

8.  Municipal  Cobpobations  «=»727— Tobtb 
—Defenses— ExEBCiSE  of  "Govkbnmental 
Function." 

In  order  for  a  municipality  to  avail  itself 
of  the  defense  that  its  tort,  committed  while 
acting  within  the  scope  of  its  authority,  was  the 
result  of  the  exercise  of  a  "governmental  func- 
tion," it  must  appear  that  such  function  was  the 
exercise  of  a  legal  duty  imposed  by  the  state, 
which  it  might  not  omit  with  impunity,  but 
must  perform  at  its  peril. 

[Ed.  Note.— For  other  definitions,  see  VP'ords 
and  Phrases,  Second  Series,  Governmental 
Function.] 

9.  Municipal  Cobpobations  ©=»727— Poweb 
TO  5IAINTAIN  Public  Park- Duty. 

The  mere  grant  to  a  municipality  of  power 
to  maintain  a  public  park  enjoins  no  atMOlute 
duty  upon  it  to  do  so. 

10.  Municipal  Cobpobations  «=»724  — Pei- 
vate  Functions— Maintenance  of  Pabks. 

The  care  and  maintenance  of  parks  is  pri> 
marily  a  private,  as  opposed  to  a  governmental, 
function. 


11.  Municipal  Cobpobationb  «=»270,  83*— 
Wateb  Coubses  —  Rip  ASIAN  Ownebship— 
CosrsTBUcnoN  of  Bbeakwateb. 

A  municipality  has  a  right,  as  a  riparian 
owner,  to  construct  a  breakwater  for  the  pro- 
tection of  its  property;  but  if,  in  so  doing,  it 
so  obstructs  the  stream  as  to  divert  it,  and 
thereby  dabiages  the  property  of  another  ripa- 
rian owner,  the  municipality  is  liable  for  re- 
sulting damage. 

12.  Municipal  Cobpobations  *=>834  —  Use 
or  Pbwpebtt  —  Obbtbuotion  of  Wateb 
CouBSB— Damage. 

The  liability  in  such  cases  does  not  rest 
solely  upon  the  narrow  ground  of  negligence, 
but  rather  upon  the  broad  legal  principle  that 
no  one  is  permitted  to  so  use  his  own  property 
as  to  invade  the  like  property  rights,  or  cause 
injury  or  damage  to  the  property,  of  another. 

Appeal  from  District  Court,  Ada  County; 

Charles  P.  McCarthy,  Judge. 

'  Action  by  the  Boise  Deralopmmt  Company, 

Limited,  against  Boise  C3ty.     Judgment  for 

plaintiff,  and  defendant  appeals.     Affirmed. 

S.  L.  Tipton,  City  Atty.,  and  Charles  F. 
Reddocb,  both  of  Boise,  for  appellant.  J.  R. 
Smead,  of  Idaho  City,  and  Hawley  &  Haw- 
ley,  of  Boise,  for  respondent 

BUDGE,  C.  J.  This  was  an  action  for 
damages,  alleged  to  have  been  caused  by  ob- 
structing the  channel  of  the  Boise  river  and 
thereby  diverting  the  waters  thereof  onto 
the  lands  of  respondent  The  cause  was  tried 
by  a  jury,  who  awarded  respondent  $4,000 
damages,  for  which  Judgment  was  entered. 
This  appeal  Is  from  the  judgment  No  ques- 
tion Is  raised  as  to  the  sufficiency  of  the  evi- 
dence; It  being  conceded  by  appellant  that, 
"If  the  legal  questions  raised  will  not  defeat 
the  action,  we  believe  the  evidence  sufficient 
to  support  the  verdict" 

The  allegations  of  the  complaint,  so  far  as 
material,  are  briefly  as  follows:  That  re- 
spondent Is  a  corporation,  and  appellant  is  a 
municipal  corporation;  that  respondent  la 
the  owner  of  certain  lands  riparian  to  the 
south  bank  of  the  Boise  river,  directly  oppo- 
site and  across  the  river  from  Boise  City; 
that  appellant  Is  the  owner  of  riparian  lands 
along  the  north  bank  thereof;  that  these 
lands  of  appellant  were  held  ezduslvely  for 
park  purposes,  and  are  known  as  the  "Julia 
Davis  Park";  that  In  1910  respondent  con- 
structed a  breakwater  to  protect  Its  lands 
from  erosion  by  the  river,  and  also  main- 
tained, outside  of  the  breakwater,  certain, 
riprap  for  the  same  purpose;  that  la  1911 
appellant,  by  Its  duly  anthorized  oiHcers  and 
agents,  devised  a  plan  for  tl)e  maintenance 
of  the  park,  and  in  June  or  July  of  that  year 
coraraenced  work  thereon;  that  the  plan  In- 
cluded the  constructloni  of  embankments, 
dams,  and  riprapplng  to  be  placed  upon  and 
In  the  vicinity  of  appellant's  lands.  In  order 
to  protect  the  park  from  overflow  and  ero- 
sion by  the  river,  and  Included  the  filling  of 
certain  lowlands  then  subject  to  overflow; 
that  appellant  thereafter  constructed  em- 
bankments, dams,  and  riprapplng,  and  filled 
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In  upon  and  near  its  lands,  and  is  conttnuing 
said  work;  that  the  'wbriE  was  performed  In  a 
negligent  and  carelees  manner,  and  the  dams, 
embankments,  rlprapping,  and  filling  were  so 
placed  as  to  obstruct  the  natural  channel  of 
the  river,  and  divert  a  large  portion  of  the 
waters  from  the  natural  channel,  and  inteiv 
fere  with  the  natural  flow  of  the  waters  in 
the  channel;  that  the  waters  so ' Interfered 
with  and  diverted  were  caused  to  flow  against 
the  lands,  banks,  ripraps,  and  breakwater  of 
respondent,  causing  the  allied  damage  to  re- 
spondent's property;  that  the  first  damage 
therefrom  occurred  in  April,  1912. 

Appellant  Interposed  a  general  demurrer, 
which  was  overruled,  and  thereafter  filed  its 
answer,  denying  all  of  the  material  allega- 
tions of  the  convlaint,  and  pleading,  as  af- 
firmative defenses,  res  adjudicata,  election 
of  remedies,  and  the  statute  of  limitations. 
Error  is  assigned  to  the  action  of  the  court 
in  overruling  the  demurrer  and  in  denying 
and  overruling  the  several  aflSnnative  pleas. 
The  pleas  of  election  of  remedies  and  res  ad- 
Judlcata  set  up  an  adjudication  in  a  former 
action  between  the  same  parties.  It  appears 
that,  when  the  dty  began  the  construction  of 
its  breakwater  and  embankments,  the  de- 
velopment Company  commenced  an  injunc- 
tion suit,  in  order  to  prevent  the  damage 
which  it  believed  would  result  to  its  prop- 
erty. In  order  to  secure  a  UlsmlssalVf  the 
injunction  suit,  the  city  entered  into  &,  writ- 
ten contract,  by  the  terms  of  which  it  was  to 
adequately  protect  respondent's  lands.  The 
city  falling  to  comply  with  the  terms  of  Its 
contract,  an  action  was  Instituted  (or  dam- 
ages for  Its  breach,  culminating  In  the  deci- 
sion of  this  court  to  the  effect  that  the  con- 
tract was  void,  because  in  violation  of  sec^ 
tion  3,  art.  8,  of  the  Oonstltutlon  of  Idaho. 
Boise  Development  Co.,  Ltd.,  v.  Boise  City, 
26  Idaho,  347,  143  Pac.  631. 

[1]  It  is  contended  by  appellant  that  the 
action  of  respondent  In  bringing  the  former 
suit  on  breach  of  the  contract  amounted  to 
an  election  of  remedies,  and  that,  having 
elected  to  sue  upon  that  contract,  it  cannot 
now  sue  In  tort.  But  it  is  essential,  in  order 
to  apply  the  doctrine  of  election  of  remedies, 
that  the  party  must  actually  have  had  at  his 
command  more  than  one  remedy.  As  was 
said  by  this  court  In  an  early  case:  "He  must 
not  only  think  be  has  Uiem,  bat  must  in  fact 
have  them."  Elliott  v.  Collins,  6  Idaho,  266, 
55  Pac,  301.  The  rule  there  announced  was 
followed  by  this  court  in  Whitley  v.  Spokane, 
etc.,  By,  Co.,  23  Idaho,  642-656,  182  Pac.  121. 
The  latter  case  was  dted  with  approval  in 
Nave  V.  PoweU  (Ind.  App.)  110  N.  E.  1016- 
1020.  Applying  the  rule  to  the  facts  In  thte 
case,  it  is  apparent  that  the  plea  of  election 
of  remedies  must  fall.  Respondent  sued  for 
the  breach  of  what  it  believed  to  be  a  con- 
tract, when  as  a  matter  of  fact  no  such  c<m- 
tract  was  In  existence. 

[2]  The  defense  of  res  adjudlcata  Is  equal- 
ly untenable.     The  former  case  (Boise  De- 


velopment Co.  V.  Boise  City,  nq>ra)  adjudi- 
cated the  sole  .question  tiiat  respondent's 
pretended  contract  with  the  city  was  void. 
None  of  the  matters  at  issue  in  this  cause 
were  affected  by  the  judgment  in  the  former. 
When  a  party,  acting  upon  a  mistaken  theory 
as  to  his  legal  rights,  brings  his  action,  and 
Is  defeated  by  reason  thereof,  and  afterwards 
renews  the  litigation,  basing  his  claim  upon 
a  correct  theory,  the  former  judgment  is  no 
bar  to  the  seccmd  action.  Black  on  Judg- 
ments, f  733;  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  Ed.  303;  Freeman  on  Judg- 
ments (4th  Ed.)  §  260;  23  Gyc.  1226;  Keane 
V.  Pittsburgh,  etc.,  Cp.,  17  Idaho,  179-191, 
105  Pac.  60;  Howell  v.  Smith,  123  Wla  510. 
102  N.  W.  1,  3  Ann.  Cas.  773;  Russell  v. 
Place,  94  U.  8.  606,  24  L.  Ed.  214;  Lockett  v. 
Lindsay,  1  Idaho,  324.  At  most  the  former 
ease  was  "merely  illusory  and  supposititious, 
and  hence  it  cannot  be  considered  as  Identi- 
cal, in  any  just  sense  of  the  term,  with  the 
true  cause  of  action  correctly  set  up  and  sup- 
ported by  a  right  theory  of  the  facts."  Black 
on  Judgments,  §  733. 

[3]  The  defense  of  the  statute  of  limita- 
tions Is  based  upon  subdivision  2,  §  4034,  Rev. 
Codes,  which  limits  the  time  vrithln  which 
an  action  may  be  brought  for  trospass  upon 
real  property  to  three  years.  That  section 
has  no  application  to  the  case  at  bar.  This 
is  not  an  action  for  tre{q^>ass  on  real  property, 
but  Is  an  action  on  the  case  for  consequcutiul 
damages.  The  authorities  dted  both  by  ap- 
pellant and  respondent  support  this  view. 
Appellant  did  not  build  Its  breakwater  upon 
the  land  of  respondent,  but  upon  its  own  land, 
or  at  least  where  it  had  a  lawful  right  to 
construct  a  breakwater,  and  this  act  did  not 
constitute  a  trespass  upon  the  lands  of  re- 
spondent. The  resulting  injury  to  respond- 
ent was  necessarily  consequential  and  not  the 
immediate  result  of  any  wrongful  force  direct- 
ly applied  by  appellant  to  respondent's  lands. 
The  very  elements  of  tresiwss  to  real  proper- 
ty are  lacking.  Hicks  v.  Drew,  117  Cal.  305, 
49  Pac.  189;  Daneri  v.  Southern  Cal.  Ry.  O),, 
122  Cal.  607,  55  Pac.  243;  Crlm  v.  City,  etc., 
of  San  Frandsco,  152  Cal.  279,  92  I'nc.  640; 
Denney  v.  City  of  Everett,  46  Wash.  312,  SO 
Pac.  034,  123  Am.  St.  Rep.  934;  Suter  v. 
Wenatchee,  etc..  Power  Co.,  35  Wash.  1,  76 
Pac.  208,  102  Am.  St  Rep.  8.S1:  1  O.  J.  996; 
11  C  J.  4.  For  an  Instructive  cousiderati<m 
of  an  action  upon  the  case  see  1  Bouvler's 
Law  Diet.  (Rawle's  3d  Ed.)  p.  425,  citing 
numerous  cases. 

[4]  Respondent  has  suggested  that  the  sec- 
tions of  the  Code  which  govern  this  case  are 
4053  and  4060,  respectively.  We  arc  inclined 
to  the  view  that  the  latter  section  is  the  only 
one  which  has  any  application.    It  provides: 

"An  action  for  relief,  not  hereinbefore  pro- 
vldprl  for,  must  be  commenced  within  four  years 
after  the  cause  of  action  shall  have  accrued." 

Section  4003,  Rev.  Codes,  was  evidently  in- 
tended to  limit  actions  upon  contract  or  up- 
on ,  matters  of  a  contractual  nature,  not 
founded  upon  a  written  Instrument.    Clearly 
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tbls  case  was  not  barred  under  either  of 
these  sections. 

[6]  It  Is  contended  by  appellant  that  the 
statute  of  limitations  began  to  run  In  1911, 
when  the  construction  of  the  city's  breakwa- 
ter was  commenced,  and  not  in  April,  1912, 
when  the  first  damage  occurred,  as  contend- 
ed by  resiMndent.  Where  the  damage  Is  not 
a  direct  but  only  a  consequential  result  of  a 
defendant's  act,  no  cause  of  action  arises  un- 
til Injury  has  been  done,  or  actual  damage 
inflicted.  Rogers  v.  Oregon-Washington  Ry. 
&  NaT.  Co.,  28  Idaho,  609-624,  156  Pac.  98; 
Hill  V.  Empire  State-Idaho  Mining  &  Devel- 
oping Co.  (C.  C.)  158  Fed.  881.  Respondent 
alleged,  and  in  the  face  of  the  record  It  must 
be  regarded  as  a  determined  fact,  that  the 
first  damage  was  done  In  April,  1912;  and, 
following  the  rule  announced  In  the  cases 
last  cited,  the  statute  of  limitations  would 
not  begin  to  run  until  tliat  time.  As  this  ac- 
tion was  begun  January  18,  1915,  It  Is  there- 
fore apparent  that  there  Is  no  merit  In  ap- 
pellant's defense  on  this  ground. 

[I,  7]  Appellant  urges  that  In  constructing 
the  breakwater  to  protect  Its  park  It  had  no 
lawful  authority  to  do  any  more  than  erect 
such  a  barrier  as  would  prevent  Its  lands 
from  being  overflowed  or  damaged  or  such 
as  would  keep  the  river  within  Its  natural 
Channel,  and  that  its  acts  In  going  beyond 
what  was  necessary  to  accomplish  this  pur- 
pose, and  In  placing  within  the  stream  ob- 
structions which  tended  to  divert  the  river 
from  its  natural  channel,  were  ultra  vires 
and  beyond  the  scope  of  its  powers,  either  ex- 
press or  implied.  Section  42  of  the  charter 
of  Boise  City,  as  amended  by  Sess.  Laws 
1909,  p.  113,  gives  the  mayor  and  common 
council  power  to  establish,  maintain,  and  im- 
prove parks,  within  or  without  the  corporate 
limits  of  the  city.  The  city  would  have  Im- 
plied authority  to  take  whatever  lawful 
means  were  necessary  to  accomplish  this  end. 
Wilson  V.  Boise  aty,  6  Idaho,  391,  55  Pac. 
887.  While  there  is  much  conflict  In  the  au- 
thorities as  to  Just  what  acta  of  a  municipal 
corporation  are  ultra  vires,  the  rule,  appli- 
cable to  the  facts  in  this  case,  is  generally 
well  settled,  and  is  stated  by  McQuillln  thus: 

"l^e  defense  of  ultra  vires  can  be  interposed 
only  where  the  act  complained  of  was  wholly 
beyond  the  powers  of  the  municipality.  If  the 
wrongful  act  in  question  is  one  which  the  mu- 
nicipality bad  the  right  to  do  nnder  some  cir- 
cumstances, or  in  some  manner,  then  it  is  not 
ultra  vires."  McQuillin,  Mun.  Corp.  §  2637; 
DUlon,  Mun.  Corp.  (5th  Ed.)  {  1648. 

Even  in  the  absence  of  the  charter  provi- 
sions above  quoted,  the  city  would  have  an 
unquestionable  legal  right  to  erect  such  bar- 
riers as  would  adequately  protect  Its  prop- 
erty from  the  ravages  of  the  river ;  but  such 
right  is  subject  to  the  same  limitations  as 
the  same  right  of  any  other  riparian  owner. 
It  Is  apparent  that  the  action  of  the  city  in 
constructing  its  breakwater  for  the  purpose 
of  affording  protection  to  Its  property  was 
not  an  action  wholly  beyond  the  powera  of 


the  municipality.  Under  the  circumstances 
the  dty  had  the  right  to  in  some  manner 
construct  a  breakwater,  which  would  prevent 
the  flooding,  erosion,  and  consequent  damage 
to  its  lands.  Having  exercised  that  right.  It 
cannot  now  be  heard  to  defend  upon  the 
theory  that  some  of  the  tilings  or  acts  which 
It  did  in  the  exercise  of  that  right  were  in 
excess  of  its  lawful  authority  and  ultra  vires. 

[B]  It  remains  to  consider  the  chief  objec- 
tion urged  by  appellant  to  respondent's  right 
to  recover.  This  question  was  raised  by  the 
appellant's  general  demurrer.  Appellant  in- 
sists that,  even  though  the  defenses  of  elec- 
tion of  remedies,  statute  of  limitations,  res 
adjudicata,  and  ultra  vires  should  fall,  still 
the  city  is  not  liable  In  any  event.  The  con- 
tention Is  that.  In  building  its  breakwater 
for  the  purpose  of  protecting  one  of  the  city's 
public  parks,  the  city  was  exerdslng  a  gov- 
ernmental function,  and  would  not  be  liable 
for  any  damage  which  might  result  from  its 
action  while  in  the  exercise  thereof.  The  ex- 
tent to  which  municipalities  are  legally  re- 
sponsible for  torts  has  been  the  subject  of 
endless  litigation.  The  result  of  the  deci- 
sions from  the  various  Jurisdictions  presents 
no  rule  which  can  be  regarded  as  uniform. 
To  attempt  an  analysis  of  these  rules,  or  to 
discuss  the  cases  adhering  to  the  various  di- 
verging rules,  would  be  a  task  altogether  be- 
yond the  necessary  scope  Of  this  opinion. 
Some  Jurisdictions  make  the  test  of  the  city's 
liability  depend  upon  whether  or  not  the  tort 
was'  one  which  arose  in  some  business  which 
the  municipality  was  carrying  on  for  which 
it  receives  some  revenue,  such  as  municipally 
owned  waterworks,  lighting  systems,  trans- 
portation facilities,  and  the  like. 

An  examination  of  our  own  decisions  ren- 
ders it  dear  that  no  such  test  can  be  regard- 
ed as  decisive  in  determining  the  liability  of 
municipalities  for  their  torts  in  this  state, 
for  municipalities  have  uniformly  been  held 
liable  in  this  Jurisdiction  for  defective 
streets.  Carson  v.  City  of  Genesee,  9  Idaho, 
244,  74  Pac.  862,  108  Am.  St  Bep.  127 ;  More- 
ton  V.  Village  of  St  Anthony,  9  Idaho,  532, 
75  Pac.  262;  Miller  v.  Village  of  Mullan.  IT 
Idaho,  28,  104  Pac.  660,  19  Ann.  Oas.  1107; 
Powers  V.  Boise  City,  22  Idaho,  286,  125  Pac 
194;  Village  of  Sandpolnt  v.  Doyle,  11  Idaho, 
642,  88  Pac.  598,  4  L.  R.  A.  (N.  S.)  810;  City 
of  Kellogg  V.  Mt^ae,  26  Idaho,  73,  141  Pac. 
86;  Beaton  v.  City  of  St  Maries,  27  Idaho. 
638,  151  Pac.  996;  Dillon,  Mun.  Corp.  (5th 
Ed.)  g  1638  et  seq.  In  a  certain  sense,  any 
municipal  function  might  be  regarded  as  gov- 
ernmental; but  the  term,  when  properly  ap- 
plied to  the  subject  here  under  consideration, 
should  limit  governmental  functions  to — 

"legal  duties  imposed  by  the  state  upon  its 
creature,  which  it  may  not  omit  with  impunity 
but  must  perform  at  its  peril.  •  •  »  They 
are  all  imposed  by  statute,  and  are  necesBarily 
mandatory  or  peremptory  functions.  •  •  • 
The  officers  performing  these  duties  and  exer- 
cising these  powers  are  rather  officers  of  the 
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state  tkan  of  the  mnnicipality,  and  as  luch  are 
liable  to  state  controL"    28  Cyc.  267. 

The  celebrated  case  of  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332,  wherein  the  sub- 
ject is  given  a  most  scholarly  review  by  Chief 
Justice  Gray,  although  placing  additional 
limitations  up<»i  municipal  liability  for  torts, 
will  be  found,  upon  careful  examination,  un- 
der the  facts  there  Involved,  not  to  be  out  of 
harmony  with  what  we  believe  to  be  the  more 
sound  rule  above  quoted  from  Cyc.  In  that 
case  the  Injury  complained  of  resulted  from  a 
defective  stairway  in  one  of  the  city's  school 
bnildlngs.  An  imperative  legal  dnty  rested 
upon  the  dty  to  maintain  the  schools  and 
school  buildings  as  a  portion  of  the  dty  school 
system.  And  while  it  is  true  that  the  opinion 
gave  as  an  additional  reason  for  its  decision 
that  the  corporation  received  no  profit  or 
special  advantage  from  the  performance  of 
the  legal  duty,  we  are  Indined  to  the  view 
that  this  was  placing  an  additional  limitation 
upon  the  liability  of  the  municipality,  neither 
strictly  sound  on  principle  nor  necessarily  in- 
volved under  the  particular  facts  of  the  case. 
The  previous  dedstons  of  our  own  court, 
while  not  expressly  in  point  with  the  case  at 
bar,  are  strongly  analogous  in  prindple,  and 
are  In  harmony  with  the  rale  above  an- 
nounced. Wilson  T.  Boise  City,  supra ;  Will- 
son  V.  Boise  Caty,  20  Idaho,  188, 117  Pac.  116, 
86  li.  R.  A.  (N.  S.)  1158. 

[I,  II]  The  malntenanoft  of  public  parks  is 
not  made  an  absolute  or  imperative  duty  by 
the  provisions  of  the  diarter  of  Boise  City 
here  Invoked.  The  mere  grant  to  the  dty  of 
power  or  authority  to  maintain  a  pnbHc  park 
enjoins  no  absolute  duty  upon  the  dty  to  do 
so,  but  merely  confers  the  privilege  by  ex- 
tending the  lawful  corporate  authority  of  the 
dty  in  such  case.  The  care  and  maintenance 
of  parks  is  primarily  a  private,  as  opposed  to 
a  governmental,  function.  28  Cya  1311 ;  City 
of  Denver  v.  Spencer,  84  Colo.  270,  82  Paa 
690,  2  I*  R.  A.  (N.  R.)  147,  114  Am.  St.  Rep. 
158,  7  Ann.  Gas.  1042 ;  Gartland  v.  New  York 
Zpologlcal  Sodety,  135  App.  IMv.  163,  120  N. 
Y.  Supp.  24 ;  Capp  v.  Cl^  of  St.  Louis,  251 
Mo.  345, 158  S.  W.  616, 46  L.  R,  A.  (N.  S.)  731, 
Ann.  Cas.  1915C,  245 ;  Weber  v.  City  of  Har^ 
risburg,  216  Pa.  117,  64  AtL  905;  liOwe  v. 
Salt  Lake  City,  18  Utah,  91,  44  Pac.  1050, 
57  Am.  St.  Rep.  708;  Mayor  of  Detroit  v. 
Moron,  44  Mich.  602,  7  N.  W.  180. 

[11,12]  While  there  are  cases  which  hold 
to  a  contrary  doctrine,  for  the  reasons  above 
given,  we  are  satisfied  that  we  are  announc- 
ing the  correct  rule.  Most  of  the  cases  touch- 
ing the  question  of  munidpal  liability  for 
torts  with  respect  to  paifes  have  arisen  where 
the  facts  were  materially  different  than  in 
the  case  at  bar.  The  question  has  usually 
arisen  where  some  injury  occurred  within  the 
park ;  manifestly  those  cases  can  throw  little 
light  upon  the  serious  question  here  Involved. 
The  question  here  Is  whether  or  not  the  dty 
has  Incurred  liability  by  so  constructing  its 


breakwater  as  to  cause  resulting  damage  to 
the  opposite  riparian  owner.  As  we  view  .the 
matter,  the  charader,  daes,  or  kind  of  mu- 
nidpal property  which  it  was  sought  to  safe- 
guard or  protect  by  the  constmdion  of  the 
breakwater  has  no  material  bearing  upon  the 
real  issue.  Soi  far  as  the  dty's  liability  In 
this  case  is  concerned,  it  stands  In  no  difTer- 
ent  situation  than  any  other  riparian  owner. 
As  such  it  had  the  undoubted  right,  if  it  so 
desired,  to  construct  the  breakwater  fbr  the 
protedlon  of  Its  property ;  but  in  so  doing  it 
had  no  right  to  so  obstruct  the  stream  as  to 
divert  it,  and  injure  the  property  of  another 
riparian  owner,  and  if  damage  resulted  there- 
from the  dty  was  dearly  liable.  Geurklnk 
V.  City  of  Petaluma,  112  Cal.  306,  44  Pac  670; 
Fischer  v.  Davis,  19  Idaho,  493, 116  Pac.  412 ; 
Id.,  24  Idaho,  216,  133  Pac.  910;  Boise  De- 
velopment Co.  V.  Idaho,  etc.,  Bank,  24  Idaho, 
36,  133  Pac.  916 ;  Rogers  v.  Oregon-Washing- 
ton B.  &  Nav.  Co.,  supra;  Hill  v.  City  of 
Boston,  supra;  Hill  v.  Empire  State-Idaho 
Mining  &  Development  Co.,  supra. 

Kor  does  the  dty's  liability  in  such  coses 
rest  solely  upon  the  narrow  ground  of  negli- 
gence, but  rather  upon  the  broad  legal  prin- 
dple that  no  one  is  permitted  to  so  use  his 
own  property  as  to  Invade  the  property 
rights,  or  cause  Injury  or  damage  to  the  pnv- 
erty,  of  another.  DUlon,  Mun.  Corp.  (5th  Kd.) 
{  1638;  McQulllin,  Mun.  Corp.  §§  2702,  2704; 
Ordway  v.  Village  of  Canlsteo,  60  Hun,  569, 
21  N.  Y.  Supp.  835;  Brown  v.  City  of 
Ithaca,  148  App.  Div.  477,  132  N.  Y,  Supp. 
1041 ;  Geurklnk  v.  City  of  Petaluma,  supra ; 
Martin  v.  St.  Josepb,  136  Mo.  App.  316,  U7 
S.  W.  94. 

Having  examined  all  of  the  material  er- 
rors assigned,  we  are  satisfied  that  every  le- 
gal objection  raised  by  appellant  must  be  re- 
solved in  favor  of  respondent 

The  Judgment  is  affirmed.  Costs  awarded 
to  rewondent 

MORGAN,  J.,  concurs  in  the  ooadudon 
reached.    RIGB,  J.,  concurs. 


STATB  V.  LANDON  et  aL     (No.  210S3.) 
(Supreme  Court  of  Kansas.    Oct.  16,  1917.) 

Writ  of  mandamus  denied. 

For  former  opinion,  see  166  Pac.  1111. 

PER  CURIAM.  In  the  opinion  herein  It 
was  ordered  that,  unless  within  a  time  fixed 
the  consent  of  the  public  utilities  commission 
should  be  obtained  to  depart  from  the  con- 
tract, the  writ  prayed  for  should  issue,  re- 
quiring compliance  with  sudi  contract  until 
It  should  be  duly  and  lawfully  set  aside  or 
superseded.  It  now  appearing,  by  supple- 
mental answer  and  return,  that  such  contract 
has  in  effect  been  set  aside  and  superseded 
by  the  federal  court,  it  is  ordered  Oiat  the 
writ  prayed  for  be  denied. 
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GABDBN  CITT  SUGAR  &  LAND  00.  v. 
SHEPHERD  et  al.  (No.  20809.) 

(Supreme  Court  of  Kansas.    July  7,  1917.    Re- 
hearing Denied  Oct  12,  1917.) 

(Syllabut  by  the  Court.) 

Watebs  and  Wateb  Cotteses  <S=»247(2)— Ib- 
BiOATioN  Ditch — ^Injunction. 
Under  the  pleadings  and  evidence  It  was  not 
error  to  enjoin  the  defendant  from  Interfering 
with  the  irrigation  ditch  in  controversy,  leaving 
the  title  thereto  undetermined. 

Appeal  from  District  Court,  Finney  County. 

Action  for  Injunction  by  the  Garden  City 
Sugar  &  Land  Company  against  T.  A.  Shep- 
herd and  others.  Decree  for  plaintitf,  and 
defendants  appeal.     Affirmed. 

Hoskinson  &  Hoskinson,  of  Garden  City, 
for  appellants.  Wm.  Baston  Hutchison  and 
O.  B.  Vance,  both  of  Garden  City,  for  appel- 
lee. 

WEST,  J.  The  defendant  appeals  from  a 
decree  enjoining  him  from  Interfering  with 
the  plaintiff's  possession  and  use  of  a  certain 
Irrigation  ditch.  The  plaintitf  in  its  petition 
alleged  that  it  was  the  owner  of  the  ditch  in 
question  known  as  lateral  No.  29,  that  it  had 
owned,  operated,  and  maintained  at  its  own 
expense  exclusively  for  more  than  eight  years, 
during  which  time  It  had  been  In  the  exclu- 
sive, nndlstarbed,  and  undisputed  possessslon 
and  absolute  control,  and  that  the  defendant 
Shepherd  "does  not  own  any  interest  In  said 
lateral  No.  29,  or  any  part  thereof,  and  never 
did  own  the  same,  and  has  no  right  in  or  to 
said  lateral  or  right  to  convey  water  in  or 
through  the  same  to  his  land."  The  answer 
was  a  general  denial. 

There  was  testimony  tending  to  show  that 
the  original  ditch  was  built  by  a  ditch  com- 
pany and  by  a  former  owner  of  the  land  now 
owned  by  the  defendant  There  was  also  evi- 
dence on  which  the  court  based  its  conclusion 
that  the  plaintiff  was  In  the  quiet  and  peace- 
able possession  of  the  ditch,  and  had  been  for 
a  number  of  years.  While  no  affirmative  re- 
lief was  asked  by  the  defendant,  its  counsel, 
In  the  opening  statement,  said  that  they  ex- 
pected to  show  that  he  was  a  stockholder  or 
water  right  holder,  and  as  such  was  entitled 
to  his  share  Of  the  water,  and  that  he  had 
helped  maintain  the  ditdi,  most  of  which  was 
built  by  his  grantors ;  that  "If  he  is  not  per- 
mitted to  use  water  out  of  this  ditch,  as  he 
has  used  it  for  .years  and  years,  he  and  his 
grantors  will  be  deprived  of  the  use  of  the 
water  which  rightly  and  justly  belongs  to 
him." 

It  is  now  complained  that  the  cour.t  under- 
took to  settle  the  question  of  title  in  an  in- 
junction suit,  and  that  this  was  error.  The 
decree  was  that  the  defendant  be  enjoined 
from  interfering  with  the  plaintiff's  posses- 
sion and  use  of  the  ditch,  but  it  was  further 
ordered  that  in  case  the  defendant  should 


institute  an  action  at  law  to  establish  his  ti- 
tle to  a  right  of  possession  and  use  of  the 
lateral,  tills  Injunction  should  not  t>e  a  bar 
to  the  prosecution  of  such  action,  and  should 
not  be  taken  as  an  adjudicatloD  or  determin- 
ing of  the  title  to  the  ditch. 

While  by  an  amendment  of  the  pleadings, 
or  possibly  viithout,  the  case  could  have  pro- 
ceeded as  one  to  determine  title.  It  was  not 
80  treated  by  the  court,  and  no  demand  so  to 
do  vcas  made  by  the  def^dant,  and  no  offer 
by  It  to  present  the  question  of  title  directly 
by  way  of  amendment,  and  in  view  of  the 
precaution  taken  to  guard  against  any  inter- 
ference with  such  action  when  brought,  the 
court  can  hardly  be  deemed  to  have  undertake 
en  to  adjudicate  the  title.  Assuming,  as  the 
trial  court  found,  that  the  plaintiff  was  In 
possession,  there  was  testimony  indicating  a 
disposition  on  the  part  of  defendant  Shep- 
herd to  interfere  therewith  to  the  extent  of 
using  the  lateral  without  consent  of  the 
plaintiff.  The  situation  presented  by  the  rec- 
ord was  very  similar  in  principle  to  that  dis- 
closed In  Mathis  V.  Strunk,  73  Kan.  595,  85 
Pac.  590,  Involving  a  party  wall  in  the  peace- 
able possession  of  its  owner,  but  standing 
wholly  or  partly  on  the  land  of  the  other  par- 
ty who  was  enjoined  from  using  it  until  he 
should  establish  bis  right  thereto  In  a  pro- 
ceeding brought  by  him  for  that  purpose. 
The  evidence  and  the  claims  of  the  parties 
were  conflicting,  hut  there  was  support  for 
the  conclusions  reached,  and  the  title  to  the 
ditch  was  left  undetermined. 

No  material  error  appearing,  the  judgment 
Is  affirmed.    All  the  Justices  concurring. 


LA  SALLE  ST.  TRUST  &  SAVINGS  BANK 
OF  CHICAGO,  ILL.,  et  al.  v.  TOPEKA 
MILLING  CO.  (SHEPARD,  Intervener). 
(No.  21334.) 

(Supreme  Court  of  Kansas.    July  7,  1917. 
Rehearing  Denied  Oct  12,  1917.) 

(Syttaiut  by  the  Court.) 

1.  cobpobationb  ®=>1t8  —  insolvency  — 
Rights  of  Ckeditors— Stockholder. 

When  a  stockholder  has  satisfied  all  his  ob- 
ligations as  such,  and  there  remains  nqthing 
by  way  of  unpaid  subscription  or  liability  grow- 
ing out  (rf  his  relation  as  stockholder,  and  he  is 
in  good  faith  a  creditor  of  the  corporation,  he 
stands  on  an  equal  footing  with  other  creditors, 
and  has  the  same  right  to  treat  the  corporation 
as  a  stranger  and  adversary  as  they  have.  Un- 
der such  circumstances,  he  is  not  required  to 
stand  back  until  other  creditors  are  satisfied, 
but  may  proceed  along  with  them  on  equal 
terms. 

2.  OOBPOBATIONS  «s>566(9  —  Ih^oltknct — 
Claims— Right  of  Stock  holdbb. 

Under  all  the  facts  and  circumstances  shown 
by  the  record,  it  is  held  that  tlie  intervener  be 
permitted  to  share  equally  with  the  plaintiffs 
in  the  prooeeds  of  the  corporate  prsyerty  ap- 
propriated and  sold  by  them. 

Appeal    from    District    Court,    Shawnee 
County. 
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Suit  by  tbe  La  SaUe  Street  Trust  &  SaT- 
iDgs  Bank  of  Cbicago,  111.,  and  others, 
against  the  TopelM  Milling  Compaojr,  with 
appointment  of  a  reoelyer.  In  wbich  Daphne 
S.  Shepard  Interyened,  to  secure  payment  of 
her  Judgment  against  defendant  company. 
Judgment  for  plaintiffs,  and  intervener  ap- 
peals. Reversed,  and  cause  remanded,  with 
directions  to  allow  Intervoier's  claim. 

T.  M.  Llllard  and  D.  R.  Hlte.  both  of  To- 
peka,  for  appellant  E.  A.  Austin,  of  Tope- 
ka,  for  appellees. 

WEST,  J.  April  10,  1910,  Mrs.  Shepara 
bought  $4,500  worth  of  stock  In  the  defend- 
ant company.  Jime  3,  1913,  she  sued  the  cor- 
poration and  certain  directors  to  rescind  for 
fraud.  The  petition  was  finally  amended,  so 
that  the  action  proceeded  as  one  for  damages, 
and  on  July  10, 1015,  Judgment  was  recover- 
ed for  $3,037  against  the  company  and  two 
of  its  directors;  the  directors  appealing,  and 
the  company  not.  A  few  days  before  the 
suit  was  brought,  and  In  May,  1913,  the  mill- 
ing company  entered  Into  a  composition 
agreement  with  the  plaintiff  banks,  reciting 
that  the  milling  company  was  indebted  to  the 
latter  in  the  sum  of  $61,500  and  Interest,  and 
tmahle  to  meet  its  obligations,  and  desirous 
of  turning  over  its  property  "for  the  protec- 
tion of  its  creditors  and  the  protection  of  its 
stockholders,"  to  save  costs  and  litigation, 
and  provide  for  such  operation  of  the  busi- 
ness as  might  be  prudent,  and  it  was  agreed 
to  convey,  on  confirmation  by  the  stockhold- 
ers, all  Its  property  to  persons  selected  by  the 
banks  to  take  possession,  handle  and  con- 
duct, sell  and  convert  into  money,  and,  after 
paying  all  expenses,  pay  all  the  debts  of  the 
milling  company. 

On  July  24th,  a  few  weeks  after  Mrs.  Shep- 
ard had  begun  her  action  to  resdild,  tbe 
banks  brought  this  suit,  setting  up  the  com- 
position agreem«it,  and  alleging  that  on  ac- 
count of  Mrs.  Shepard's  suit  and  her  threat 
to  attach  the  property  the  company  bad  re- 
fused to  convey  or  to  carry  out  the  agree- 
mmt,  praying  Judgment  on  the  notes,  and 
the  appointment  of  receivers,  and  tbe  carry- 
ing out  of  the  composition  contract  The 
milling  company  appeared  and  consented  to 
the  appointment  of  receivers  as  prayed  for. 
Receivers  were  appointed,  and  on  February 
2, 1914,  Judgment  was  rendered  on  the  plain- 
tiffs' claims.  Afterwards  tbe  property  was 
converted  into  cash  by  the  reoelvers,  and  90 
per  cent  of  the  banks'  claims  were  paid; 
enough  being  retained  to  pay  00  per  cent  of 
the  Judgment  of  Mrs.  Shepard.  December  28, 
1915,  Mrs.  Shepard  Intervened  tn  this  suit, 
and  asked  to  have  tbe  reoelvers  directed  to 
pay  her  Judgment  out  of  the  proceeds  of  tbe 
property.  January  6,  1917,  she  was  adjudg- 
ed to  have  no  right  to  participate  in  tbe  dis- 
tribution of  the  funds  to  tbe  detriment  of  the 
plaintiffs,  and  from  this  ruling  she  appeals. 

Tbcce  was  testimony  that  tbe  line  of  credU 


extended  to  tbe  plaintiff  banks  was  not 
changed  after  Mrs.  Sbepard  became  a  stock- 
holder from  what  it  bad  been  before,  and  al- 
so evidence  that,  with  the  exception  of  about 
$7,600,  all  of  tbe  claims  of  the  plaintiffs 
arose  after  she  became  a  stockholder.  It 
was  testified  that  the  provision  in  tbe  c(Hn- 
posltlon  agreement  to  pay  all  the  debts  of  the 
milling  company  was  a  mistake,  and  that 
only  the  debts  of  the  plaintiffs  were  intend- 
ed to  be  covered.  The  real  question  for  de- 
cision concerns  the  right  of  Mrs.  Shepard  to 
share  In  the  proceeds  of  tbe  property  sold 
under  the  composition  agreement. 

[1,2]  This  case  cannot  be  properly  decid- 
ed by  first  classifying  It  under  some  general 
bead  and  then  applying  the  rules  ordinarily 
Invoked  for  that  character  ot  actions.  This 
is  not  a  case  of  an  assignment  for  the  benefit 
of  creditors.  It  Is  not  a  bankruptcy  proceed- 
ing, or  an  ordinary  receivership  for  tbe  wind- 
ing up  of  an  Insolvent  corporation.  It  is  a 
case  in  ail  respects  peculiar  to  Itself,  made 
so  larg^y  by  tbe  action  of  tbe  plaintiffs 
themselves.  Having  extended  oredit  to  the 
company,  and  naturally  desiring  to  continue 
such  credit  and  also  to  secure  themselves, 
the  plaintiffs  entered  Into  the  composition 
agreement,  which  was  in  effect  to  turn  over 
the  property  to  trustees  or  receivers,  to  be 
operated  by  them  for  the  benefit  of  the  plain- 
tiffs, who  were  looking  out,  not  for  other 
creditors,  but  for  themselves.  This  is  em- 
phatically shown  by  their  assertion  that  the 
provision  to  pay  all  the  debts  was  a  mistake, 
and  not  a  part  ot  tbe  intended  agreement 
At  this  time  they  knew  that  Mrs.  Shepard 
was  a  stockholder  in  the  company  to  the  ex- 
tent of  $4,500.  But  shortly  this  projected 
scheme  of  self-protection  encountered  an  ob- 
stacle. It  was  discovered  that  Mrs.  Shepard 
had  sued  tbe  company  for  fraud  In  obtaining 
her  subscription  to  its  capital  stock.  It  was 
discovered,  further,  that  she  was  Inclined  to 
proceed  by  way  of  attachment,  which  under 
the  statute  she  bad  a  right  to  do.  Owing  to 
this  situation,  tbe  company  was  refusing  to 
carry  out  the  composition  agreement  and 
turn  over  all  Its  property  for  the  benefit  of 
the  plaintiffs.  These  creditors  did  not  inter- 
vene in  Mrs.  Shepard's  action  and  set  up 
any  defense  to  her  claim;  but  knowing  that 
she  had  sued  and  was  intending  to  proceed 
and  recover  Judgment,  they  brought  this  ac- 
tion for  tbe  purpose  of  compelling  the  com- 
pany to  carry  out  tbe  composition  agree- 
ment, and  succeeded  in  having  turned  over  to 
their  trustees  or  receivers  all  the  property  of 
the  corporation.  While  all  this  was  not  an 
admission  of  Mrs.  Shepard's  right  to  recov- 
er, it  was  certainly  a  most  plain  recognition 
of  her  attempt  to ,  recover,  of  the  ground 
thereof,  and  the  danger  thereof.  Later  she 
amended,  so  as  to  sue  for  damages.  Instead 
of  proceeding  for  resdssioa,  and  obtained  a 
Judgment  against  the  corporation  for  a  por^ 
tlon  of  the  sum  paid  by  her  for  her  capital 
stock.    This  left  ber  as  the  plaintiffs  found 
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her  when  tbey  made  and  enforced  tbe  oom- 
poBltion  agreement — a  stockholder;  but  by 
her  own  election  she  was  no  longer  a  stock- 
holder claiming  rescission,  but  a  stockholder 
claiming  damages.  Whatever  the  obligations 
of  any  other  stockholder  owning  a  similar 
number  of  shares  may  have  been,  like  obli- 
gations rested  upon  her.  But  by  the  Judg- 
ment of  a  court  of  competent  jurisdiction 
she  bad  established  her  right  to  recover 
against  the  corporation  as  creditor  for  dam- 
ages by  its  deceit  a  certain  sum  of  money. 
Not  being  able  to  proceed  by  attachment,  as 
she  would  have  had  a  right  to  do,  but  for  the 
proceeding  brought  by  the  plaintUfs,  whose 
receivers  sought  to  set  up  no  sort  of  defense- 
in  her  action,  she  sought  to  Intervene  in  their 
action,  not  to  be  made  a  creditor  to  their  ex- 
clusion, but  to  be  permitted  to  receive  a  like 
per  cent,  on  her  claim.  In  answer  to  this 
demand  the  plaintiffs,  apparently  unmind- 
ful of  the  method  by  which  and  the  circum- 
stances under  which  they  forced  Mrs.  Shep- 
ard  into  her  position,  invoke  the  general  doc- 
trine of  the  trusteeship  of  corporation  share- 
holders. The  chief  dlfflAilty  with  their  posi- 
tion Is  that,  utterly  ignoring  the  Inequity  of 
their  claim,  they  also  ignore  the  effect  of  her 
judgment,  and  call  upon  us  practically  to  dis- 
regard it. 

This  is  not  a  proceeding  against  a  stock- 
holder to  recover  for  a  corporation  liability, 
single  or  double.  This  is  not  a  defense  by  a 
receiver  to  an  action  brought  against  the 
corporation  for  fraud  in  obtaining  a  sub- 
scription to  Its  capital  stock.  It  Is  not  a 
case  of  a  shareholder  seeking  to  avoid  lia- 
bility as  such.  Hence  numerous  authorities 
which  are  cited  and  relied  upon  are  inappli- 
cable. It  must  be  remembered  that  the  re- 
ceivers do  not  claim  to  represent  the  estate 
for  the  benefit  of  the  creditors,  but  for  the 
e.^clusive  benefit  of  the  plaintiffs.  Had  Mrs. 
Shepard  loaned  the  mill  company  money,  or 
had  It  In  some  way  damaged  her  by  the  neg- 
ligence of  its  agents,  and  for  such  claim  she 
had  recovered  a  judgment,  she  would  be  no 
more  a  creditor  than  she  is  now.  And  so  far 
as  the  plaintiffs  are  concerned  they  are  in 
no  better  situation  to  dispute  the  force  and 
effect  of  her  judgment  than  if  It  were  tor 
one  of  the  other  liabilities  suggested.  They 
dealt  directly  with  her,  by  calling  on  the 
court  for  help  to  keep  her  from  attaching 
the  property  of  the  milling  company.  Hav- 
ing received  such  assistance,  it  is  asking  too 
much  to  call  on  the  court  to  ignore  her  claim, 
which  has  since  ripened  into  judgment,  with- 
out opposition  or  defense  on  their  part  or  on 
the  part  of  their  receivers. 

While  the  capital  stock  is  often  said  to  be 
regarded  as  a  trust  fund  for  the  benefit  of 
creditors,  this  does  not  mean  that  a  stock- 
holder who  becomes  a  creditor  is  thereby 
put  on  an  Inequality  with  other  creditors, 
so  long  as  no  liability  or  obligation  as  stock- 
holder IB  impaired.  «r  evaded..    "A  corpora- 


tion Is  a  distinct  perscHi  from  each  and  all 
of  its  members,  and  hence  any  of  its  mem- 
bers has  a  right  to  maintain  an  action  «t 
law  against  the  corporation  to  redrtes  any 
injury  done  to  him  by  it  through  its  officers 
which  is  personal  to  him,  whether  such  in- 
jury relates  to  his  rights  in  the  corporation 
or  to  bis  relations  to  it  as  a  stranger.  If  a 
bona  fide  creditor  of  the  corporation,  he  has 
the  same  right  as  any  other  creditor  to  se- 
cure his  demand  by  attachment  or  levy  on 
the  corporate  property,  although  he  may  be 
personally  liable  under  the  statute  to  satis- 
fy other  judgments  against  the  corporation." 
Thompson  on  Corporatiwis,  S  4468 ;  Peirce  v. 
Partridge,  3  Mete.  (Mass.)  44 ;  Borland  v.  Ha- 
ven (C.  C.)  37  Fed.  394 ;  S.  M.  Jones  Co.  v. 
Home  Oil  &  Development  Co.,  124  La.  148, 
4&  South.  1009. 

On  various  phases  of  the  controversy,  see 
Newton  Nat.  Bank  v.  Newbegin,  74  Fed.  135, 
20  C.  C.  A.  339,  33  li.  B.  A.  727,  Howard  v. 
Glenn,  85  Ga.  238,  11  S.  E.  610,  21  Am.  St. 
Bep.  166,  26  A.  &  E.  Eng.  994,  and  note  L.  B. 
A.  (N.  S.)  1915D,  792.  "A  stockholder  may  be- 
come a  creditor  of  a  corporation,  and  for  any 
debts  he  may  have  paid  for  it  in  excess  of 
his  liability  as  a  stockholdw  he  has  all  the 
remedies  and  rights  of  any  other  creditor  of 
the  corporation."  Guemey  v.  Moore,  131  Ma 
660,  32  S.  W.  1132,  SyL  7.  "The  capital  ot  a 
corporation  Is  the  basis  of  its  credit.  It  is  a 
substitute  for  the  Individual  liability  of  those 
who  own  Its  stock.  People  deal  with  it  and 
give  It  credit  on  the  faith  of  it  They  have 
a  right  to  assume  that  it  has  paid-in  capital 
to  the  amount  which  it  r^resents  itself  as 
having,  and  if  they  give  it  credit  on  the  faltb 
of  that  representation,  and  If  the  r^resenta- 
tion  is  false,  it  is  a  fraud  upon  them ;  and.  In 
case  the  corporation  becomes  inscdvent,  the 
law,  upon  the  plainest  principles  of  common 
justice,  says  to  the  delinquent  stockholder, 
'Make  that  representation  good  by  paying  for 
your  stock.'"  Thus  reads  the  practical  and 
logical  basis  of  the  so-called  trust-fund  the- 
ory as  expounded  by  Mitchell,  J.,  In  Hospes  v. 
Northwestern  Mfg.  ft  Oar  Co.,  48  Minn.  174, 
50  fN.  W.  1117,  15  £•.  a  A.  470,  31  Am.  St 
Bep.  6S7,  quoted  in  Clark  on  Corporations, 
page  683. 

The  intervener  Is  not  refusing  to  answer 
for  any  liability  as  a  stockhtrider.  No  one 
claims  that  she  did  not  pay  in  full  for  her 
stock  when  she  bought  it;  but  other  credi- 
tors, who  have  sequestered  the  corporate 
property,  seek  to  appropriate  all  of  it  to  their 
benefit,  and  deny  her  right  to  participate  be- 
cause she  is  a  stockholder.  But  the  fact  that 
she  is  a  paid-up  stockholder  does  not  impair 
her  rights  as  a  creditor.  As  to  all  questions 
which  might  have  prevented  her  becoming  a 
creditor  as  she  is,  her  adversaries  are  fore- 
closed by  the  judgment  which  established 
ho-  rights  as  such.  If  they  lose  10  per  cent 
of  their  claims  by  reason  of  the  company's 
insolTency,  she  will  loeeA  like  per  cent  for 
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tbe  same  teaaon.  Wbea  a  stockholder  has 
satlafled  all  his  obligations  as  such,  and  there 
remains  nothing  by  way  of  unpaid  subscrip- 
tion or  liability  growing  out  of  his  relation 
as  stockholder,  and  he  Is  in  good  faith  a  cred- 
itor of  the  corporation,  he  stands  on  an  equal 
footing  with  other  creditors,  and  has  the 
same  right  to  treat  the  corporation  as  a 
stranger  and  adversary  that  they  have.  Un- 
der such  circumstances  he  is  not  required 
to  stand  back  until  other  creditors  are  satis- 
fied, but  may  proceed  along  with  them  on 
equal  terms.  In  this  case,  under  all  the  cir- 
cumstances, BO  far  as  the  plaintiffs  are  con- 
cerned, the  intervener  stands  clothed  with 
her  rights  as  a  Judgment  creditor  equal  to 
theirs,  and  is  not  required  to  awjilt  their 
pleasure  before  proceeding  to  the  satisfac- 
tion of  her  claim. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  al- 
low tbe  claim  of  the  intervener. 

The  case  against  the  milling  company  and 
others,  in  which  the  judgment  for  damages 
was  procured,  was  appealed  by  the  directors 
only.  It  is  numbered  20143  and  was  submit- 
ted herewith.  It  was  suggested  in  argument 
that,  should  the  foregoing  conclusion  be 
reached  in  No.  21384,  an  adjustment  of  No. 
20443  could  be  made.  Assuming  that  this 
will  be  done,  the  latter  case  is  left  undecided, 
so  that  an  adjustment  and  dismissal  may  be 
had.    All  the  Justices  concurring. 


CLARK  r.  TANDY  et  al.  ■  (No.  20945.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 
Rehearing  Denied  Oct.  12, 1917.) 

(Syilabtu  Tiy  the  CouPt.) 

1.  ESXECTJTION    «=a258— SHEMFF'S  DbBI>— COL- 
LATERAL Attack. 

An  attack  by  strangers  on  a  shcrifTs  deed  in 
an  action  separate  from  that  in  which  the  sher- 
iff's deed  was  issued,  on  the  ground  that  out  of 
the  proceeds  of  the  sale  the  cnrrent  taxes  were 
not  paid,  nor  the  land  redeemed  from  tax  sales, 
is  a  collateral  attack,  and  cannot  be  maintained. 

2.  ExECTTTioN  (&=>264';— Sheriff's  Deed— Col- 
lateral Attack. 

The  ^antee  in  a  sheriFs  deed  obtains  as 
good  a  title  to  tbe  real  property  conveyed  as 
was  held  by  the  person  against  whom  ezecntion 
was  issued.  This  includes  the  right  to  attack  a 
▼tddable  tax  deed. 

3.  Taxation  «=»704— Tax  Deeds  —  Valid- 

ITT. 
A  tax  deed  is  voidable  when  based  on  a  re- 
demption notice  which  includes  illegal  interest, 
and  which  does  not  comply  with  section  11446  of 
the  General  Statutes  of  1916. 

Appeal    from    District    Court,    Shawnee 
County. 

.  Action  by  J.  A.  dark  against  W.  G.  Tandy 
and  others.  There  was  a  Judgment  for  plaln- 
tUf,  and  defendants  appeaL.   Affirmed. 

Robert  H.  Steele,  of  Topeka,  for  appellants. 
B.  A.  Austin,  of  Topeka,  for  appellee. 


MARSHALL,  J.  The  plalntUP  commenced 
this  action  to  foreclose  a  real  estate  mort- 
gage given  by  defendants  A.  C.  Austin  and 
Edwin  A.  Austin.  The  plaintiff  and  A.  C. 
Austin  recovered  judgment  for  the  possession 
of  the  real  property  in  controversy.  Defend- 
ants W.  G.  Tandy,  Hampton  A.  Steele,  C.  A. 
Forter,  Emma  Morrison,  Mary  A.  Hoopes, 
and  Maude  Allen  appeal. 

A.  O.  Austin  holds  two  titles  to  the  proper- 
ty, one  evidenced  by  a  sheriff's  deed,  and  the 
other  based  on  a  tax  deed.  The  appealing 
defendants  hold  tax  deeds  subsequent  to  the 
tax  title  and  sheriff's  deed  of  A.  0.  Austin. 

[1]  1.  The  sheriiTs  deed  was  executed  on 
the  confirmation  of  a  sherifTs  sale,  under  an 
execution  issued  on  a  judgment  agaln.st 
EYank  J.  Brown.  The  appealing  defendants 
attack  the  sheriff's  deed  for  the  reason  that 
out  of  the  proceeds  of  the  sale  the  land  was 
not  redeemed  from  the  tax  sales  nor  the  cur- 
rent taxes  paid,  as  required  by  section  11279 
of  the  General  Statutes  of  1915.  The  sher- 
iffs sale  could,  before  the  deed  was  issued, 
have  been  attacked  by  any  party  to  the  ac- 
tion; but  after  tbe  sale  was  made  and  con- 
firmed, and  a  deed  was  executed  and  deliver- 
ed, the  matter  was  closed.  In  another  and 
independent  action  or  proceeding,  as  the  pres- 
ent action,  the  deed  cannot  now  be  attacked, 
either  by  parties  to  the  action  or  by  stran- 
gers. The  attack  made  by  the  appealing  de- 
fendants is  a  collateral  attack  on  the  sher- 
iff's deed  and  on  the  judgment  confirming 
the  sheriff's  sale;  and  such  an  attack  cannot 
be  maintained.  Pracht  v.  Pister,  30  Kan. 
568,  1  Pac.  638;  Rounsavlile  t.  Hazen,  33 
Kan.  71,  B  Paa  422;  Stetson  t.  Freeman, 
35  Kan.  523,  11  Pac.  431;  Trowbridge  v. 
Ounningham,  63  Kan.  847,  66  Pac.  1015; 
Caldwell  T.  Bigger,  76  Kan.  49,  90  Pac.  1095; 
Beeler  v.  rawell,  92  Kan.  586,  141  Pac.  551; 
24  Cyc.  72. 

[2]  2.  Section  502  of  the  Code  of  Civil  Pro- 
cedure (Gen.  St.  1915,  |  7406)  provides.  In 
substance,  that  every  sberUTs  deed  made  un- 
der any  execution  shall  vest  in  the  purchaser 
as  good  and  perfect  estate  in  the  premises 
described  as  was  vested  In  the  person  against 
whom  the  execution  was  issued.  A.  C.  Aus- 
tin acquired  the  same  rights  under  the  sher- 
IfTi^  deed  that  had  been  possessed  by  the 
j<adgment  debtor,  Frank  J.  Brown.  The  at- 
tack on  the  sheriff's  deed  Is  not  that  Brown 
did  not  have  title,  but  that  the  sheriff's  deed 
Itself  is  invalid.  The  sheriff's  deed  vested  in 
A.  C.  Atistin  the  same  right  to  attack  the 
tax  deeds  of  the  appealing  defendants  that 
Brown  bad  prior  to  the  execution  of  the 
sheriff's  deed. 

[3]  8.  The  trial  court  found  that  the  tax 
deeds  of  the  appealing  defendants  were  void, 
and  that  they  obtained  no  right,  title,  or  in- 
terest thereunder  to  the  real  estate  described 
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tberain.  Tbe  appealing  defendants  bare 
failed  to  show  wherein  the  finding  and  Judg- 
ment of  the  trial  court  on  the  tax  deeds  were 
wrong.  The  attack  of  the  plaintiff  and  A.  C. 
Austin  on  the  tax  deeds  shows  serious  defects 
therein.  The  redemption  notice  did  not  con- 
form with  the  requirements  of  the  statute. 
Section  11440  of  tlie  General  Statutes  of  1915 
requires  that  the  final  redemption  notice 
shall  state  "the  amount  of  taxes,  charges, 
and  interest  calculated  to  the  last  day  of  re- 
demption." The  notice  published  used  the 
following  language: 

"Tax  charged  and  indorsed  on  each  parcel  of 
land  with  interest  thereon  calculated  to  and 
including  the  5th  day  of  September,  1914." 

September  5,  1914,  was  the  last  day  of  re- 
demption. There  Is  a  wide  difference  be- 
tween "taxes,  charges,  and  interest"  and  "tax 
charged  and  indorsed."  The  last  expression 
does  not  include  charges  or  interest  The 
evidence  showed  that  the  final  redemption 
notice  included  the  current  taxes  that  were 
due  and  unpaid  on  the  1st  day  of  August, 
1914,  and  included  interest  thereon  from  that 
date  until  the  end  of  the  redemption  period. 
The  redemption  notice  did  not  comply  with 
the  statute,  and  the  interest  was  illegal.  The 
trial  court  was  correct  in  finding  that  the 
tax  deeds  were  invalid.  Sbinkle  v.  Meek,  60 
Kan.  308,  76  Pac.  837,  and  Cave  v.  Rlnehart, 
87  Kan.  81,  123  Pac.  766,  while  not  directly 
In  point,  give  some  support  to  the  conclusion 
reached  by  this  court. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


INGALL8  T.  SMITH.     (No.  20895.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 
Rehearing  Denied  Oct  12,  1917.) 

(Syttalut  hv  the  Court.) 

Appbai.  ano  Ekrob  «s»1097(1)— Fobuek  Ap- 
PEAi/— liAw  OF  Case. 
The  proceedings  examined,  and  held,  that 
the  matters  complained  of  were  determined  by 
the  decision  of  this  court  on  the  occasion  of  a 
former  appeal.    93  Kan.  814,  145  Pac.  846. 

Appeal  from  District  Court.  Cowley 
County, 

Action  by  H.  R.  Ingalls  against  J.  W. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

S.  A.  Smith,  of  Winfield,  for  appellant 
Ed.  J.  Fleming,  of  Arkansas  CHy,  for  appel- 
lee. 

BURCH,  J.  The  action  was  one  by  a  real 
estate  agent  to  recover  a  commission.  The 
plaintiff  prevailed,  and  the  defendant  ap- 
peals. The  principal  error  assigned  Is  that 
the  court  gave  the  Jury  the  following  instruc- 
tion: 

"Under  the  law  of  this  state  a  real  estate  bro- 
ker has  earned  his  commission  when  he  has  pro- 
duceti  a  customer  with  whom  his  principal  enters 


Into  an  enforceable  agreement  for  the  sale  of 
the  land,  although  the  title  does  not  actually 
pasb,  and  where  such  contract  is  enforceable  the 
question  of  whether  it  was  abandoned  either  by 
the  default  of  the  vendor  or  vendee  is  of  no 
consequence  so  far  as  the  question  of  the  agent's 
commission  is  concerned." 

The  elements  of  the  controversy  were  stat- 
ed In  the  opinion  disposing  of  a  former  ap- 
peal. Ingalls  v.  Smith,  93  Kan.  814,  145  Pac. 
846.  It  there  appeared  that  the  defendant, 
who  was  vendor,  reserved  two  options  In  the 
contract  of  sale,  one  a  choice  between  two 
Oklahoma  mortgages,  and  the  other  an  op- 
tion to  take  or  refuse  an  Oklahoma  mort- 
gage, as  part  payment  of  the  purchase  price. 
The  plaintiff  had  requested  a  peremptory  in- 
struction to  the  Jury  to  find  in  his  favor  for 
the  amount  of  the  agreed  commission.  A  por- 
tion of  the  opinion  follows: 

"The  evidence  shows  that  the  defendant  se- 
lected the  $3,500  Oklahoma  mortgage  under  the 
contract,  and  that  he  made  and  tendered  a  deed 
of  convej'ance  in-  execution  of  the  contract  so 
the  options  had  been  exercised  and  were  out  of 
the  case  before  this  suit  was  commenced.  It  is 
difficult  to  see  how  he  can  succeesfnlly  claim 
that  the  contract  was  not  enforceable.  Wh«i  he 
indicated  his  acceptance  of  the  Oklahoma  mort- 
gages and  made  his  selection  from  them,  the 
contract  was  as  binding  upon  him  as  though  the 
writing  had  oiovided  absolutely  that  he  should 
take  them.  If  the  only  question  on  this  branch 
of  the  case  had  been  whether  the  commissions 
were  earned  when  the  contract  was  made  and 
the  optiiHi  was  exercised  by  the  defendant  an 
affirmative  answer  would  be  required,  and  in  that 
event  the  plaintiff  would  have  been  entitled  to 
the  requested  instruction."  93  Kan.  818,  145 
Pac.  847. 

In  the  evidence  on  which  these  declarations 
were  based  were  two  writings,  one  an  in- 
dorsement on  an  envelope,  and  the  other  a 
memorandum  contained  in  the  envelope.  At 
the  second  trial  the  indorsement  on  the  en- 
velope was  read  to  the  Jury,  but  was  not  pre- 
served in  the  record.  The  defendant  repro- 
duces it  from  the  abstract  filed  in  connection 
with  the  former  appeal.  The  memorandum 
placed  In  the  envelope  was  not  read  to  the 
Jury  at  the  second  trial.  Its  contents  may 
be  inferred  from  testimony  concerning  it  but 
the  defendant  reproduces  it  from  the  abstract 
filed  In  connection  with  the  former  appeaL 
The  defendant  argues  from  these  writings 
that  his  options  were  not  exercised;  that 
they  were  exercised  only  conditionally ;  that 
an  enforceable  contract  was  not  concluded; 
and  consequently  that  the  quoted  Instruction 
should  not  have  been  given.  The  argtunent 
is  foreclosed  by  the  former  decision.  So  far 
as  evidence  produced  at  the  former  trial  was 
concerned,  the  district  court  was  authorized 
and  expected  to  proceed  in  accordance  with 
the  former  opinion.  Indeed,  this  court  would 
have  directed  Judgment  for  the  plaintiff,  but- 
for  the  issue  of  waiver. 

The  defendant  argues  further  that  the  rule 
of  law  stated  in  the  Instructlan  is  unsound. 
Aside  from  the  fact  that  It  was  made  the 
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law  of  this  case  by  the  former  dedaioii,  tlie 
court  Is  entirely  satiefled  with  the  rule. 

The  plaintiff  was  entitled  to  Judgment,  un- 
less the  defense  of  waiver  were  established. 
That  issue  was  submitted  to  the  Jury  under 
proper  instructions,  and  no  complaint  is  made 
because  it  was  determined  In  the  plaintUTs 
favor.  Some  minor  assignments  of  error  re- 
late to  matters  so  clearly  without  prejudicial 
effect  that  they  need  not  be  discussed. 

The  appeal  is  substantially  an  indirect 
method  of  obtaining  a  rehearing  respecting 
the  former  decision.  93  Kan.  814,  146  Pac. 
846.  A  formal  petition  to  that  end  was  de- 
nied on  March  12,  1915,  and  the  Judgment  Of 
the  district  court  is  affirmed.  All  the  Jus- 
tices concurring. 


PATTON  V.  UNION  TEAC3TION  CO. 
(No.  21000.) 

fSnpreme  Court  of  Kansas.    July  7,  1917. 
Rehearing  Denied  Oct  12,  1917.) 

{Syllalua  hy  the  Court.) 

1.  WrrNESBES  <8=>268(9)  —  E}xa3Unation  — 
Cboss-  Kxamin  aiion. 

On  the  facts  stated  in  the  opinion  it  is  held 
that  there  was  no  error  in  refusing  to  sustain 
an  objection  to  a  question  on  the  ground  that  it 
was  not  prot>er  cross-examination. 

2.  ExxcTBicrrr  «3>14(1)— Actions— Right  of 

ACTION. 

In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband  caused  by  coming 
in  contact  with  high  tension  electric  wires  main- 
tained by  defendant  in  one  of  its  waiting'  rooms, 
held,  it  was  not  error  to  refuse  to  set  aside  the 
verdict  in  favor  of  defendant  because  of  a  find- 
ing that  at  the  time  the  deceased  came  in  con- 
tact with  the  wires  he  was  not  in  full  control 
of  bis  powers  of  locomotion. 

8.  Electbicitt  <s=>19<13)— Actions— Instbuo- 

TIONS. 

Tht  court  charged  that  if  the  deceased  "fail- 
ed on  his  part  to  exercise  ordinary  care,  or  in 
other  words  was  guilty  of  contributory  negli- 
genca  in  the  premises  and  thereby  contribnted 
to  his  own  death,  then  the  plaintiff  cannot  re- 
cover." Held,  it  was  not  error  to  fail  to  qualify 
the  instruction  by  stating  that  the  deceased  was 
guilty  of  contributory  negligence  if  he  volun- 
tarily or  of  his  own  free  will  failed  to  exercise 
ordinary  care.  It  was  for  the  jury  to  determine 
under  aU  the  circumstances  shown  in  the  evi- 
dence whether  or  not  the  deceased  was  in  the 
exercise  of  ordinary  care  at  the  time  of  the  ac- 
cident 

4.  Trial  (8=3260(1)— I  nbtbuotionb—Rifusax. 
Requested  instructions  examined,  and  held 
that,  the  court  having  given  instructions  which 
correctly  defined  the  issues,  it  was  not  error  to 
refuse  to  give  other  instructions  whicji  were 
merely  cumulativa 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Roberta  R.  Patton,  administra- 
trix of  the  estate  of  M.  A.  B.  Patton,  deceas- 
ed, against  the  Union  Traction  (Company,  a 
corporation.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 


S.  H.  Piper,  of  Independence,  and  W.  E. 
Zie^er,  of  Cofleyville,  for  appellant.  J.  J. 
JMies,  of  Ohanute,  and  Chester  Stevens,  of 
Independence,  for  appellee. 

P0RTI2B,  J.  The  plaintiff,  as  adminis- 
tratrix of  the  estate  of  her  husband,  sues  to 
recover  damages  for  his  death  caused  by  com- 
ing in  contact  with  a  high  tension  wire  in 
one  of  the  stations  of  the  defendant.  The 
Union  Traction  Company  operates  an  elec- 
tric Interurbiin  railway  between  Independ- 
ence and  other  points  and  through  the  village 
of  Jefferson,  where  it  maintains  a  brick  build- 
ing in  which  is  located  its  waiting  room  and 
ticket  office.  The  building  is  22  feet  wide, 
east  aod  west,  33  feet  In  length,  north  and 
south,  the  entrance  doors  being  on  the  west 
side.  The  ticket  window  and  a  show  case  of 
cigars  and  confections  are  located  In  the 
north  end  of  the  waiting  room.  Near  the 
east  wall  is  located  a  rotary  converter  to  re- 
c^ve  the  alternating  current  and  transmit 
it  to  the  trolley  wire.  The  rotary  occupies  a 
floor  space  four  or  five  feet  square,  and  south 
of  the  rotary  and  attached  to  the  east  wall 
la  a  switchboard  for  controlling  the  current 
At  the  south  end  of  the  room  stands  a  row 
of  transformers,  each  5  feet  long,  4  feet  wide, 
and  4  feet  hi^  The  transformers  are  22 
inches  apart,  with  a  space  of  2  feet  betwe^i 
the  south  one  and  the  wall.  Three  high  teur 
sion  wires  each  carrying  22,000  voltage  enter 
the  bnllding  near  the  celling  and  are  conduct- 
ed down  the  south  wall  by  bisolators  to  a 
point  Just  below  the  top  of  the  transformers, 
where  ttiey  pass  horizontally  out  and  into 
the  transformers.  The  transformers  are  not 
dangerous;  a  pers<Mi  coming  In  contact  with 
them  sustains  no  Injury  or  shock.  In  front 
of  the  switchboard  la  a  railing  10  or  12  feet 
long,  3  feet  above  the  floor,  one  end  of  which 
is  fastened  to  the  east  transformer,  and  from 
this  railing  bangs  a  sign:  'Ttanger,  Be  Care- 
ful." In  the  cement  floor  of  the  waiting  room 
directly  in  front  of  the  north  end  of  the  '^row 
of  transformers  is  a  depression  or  groove  8 
inohes  deep,  in  front  of  which  stands  a  bench 
2  feet  wide,  1%  feet  high,  and  10  feet  long. 
The  deceased  was  56  years  of  age,  and  ac- 
tively engaged  In  the  oil  and  gas  busiuiess. 
B'or  several  years  prior  to  the  accident  which 
caused  his  death  he  had  suffered  from  per- 
nicious anemia,  and  at  times  there  was  un- 
certainty In  his  steps.  A  physician  who  was 
acquainted  with  his  physical  condition  testi- 
fied that  Mr.  Pattern  hod  some  disturbance 
of  sensation  in  the  lower  extremltiea  which 
resulted  in  uncertainty  of  gait  at  times ;  that 
when  he  first  started  out  his  muscular  move- 
ments were  not  under  the  control  of  the  will; 
that  It  was  only  at  times  that  he  lost  control 
of  his  locomotion,  which  was  usually  after  sit- 
ting for  some  little  time.  It  was  bis  custom 
to  take  the  interurban  car  from  CoffeyvlUe  to 
Jefferson  early  in  the  morning  and  returm  In 
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the  eTenlng.  He  was  well  acquainted  with 
Mrs.  Myers,  the  assistant  station  agent,  and 
frequently  while  waiting  at  the  station  en- 
gaged la  conversation  with  her.  On  Friday, 
March  20, 1914,  when  he  returned  to  take  the 
train  for  home  he  sat  down  on  the  bendi  in 
front  of  the  transformers,  and  a  few  minutes 
later  Mrs.  Myers  discovered  him  lying  on  the 
floor  between  the  two  transformers  that 
stood  near^t  the  west  wall,  with  his  head  to 
the  west  She  testified  that  In  a  couple  of 
minutes  he  got  up  and  sat  on  the  bench, 
waited  until  the  car  arrived  when  he  left  for 
home.  Mrs.  Myers  also  testified  that  two  or 
three  days  previous  to  this  occurrence  she 
had  a  conversation  with  the  deceased  In 
which  she  told  him  the  voltage  carried  by  the 
current  on  the  high  tension  wires,  and  show- 
ed him  where  these  high  tension  wires  came 
down  the  wall  and  entered  the  transformers. 
Her  testimony  is  that  the  next  day,  Satur- 
day, March  21,  1914,  Mr.  Patton  came  out  on 
the  interurban  car,  got  <^  at  the  station  and 
crossed  the  tracks,  walked  out  In  the  public 
higliway  toward  Jefferson,  and  then  returned 
to  the  station  for  some  purpose.  He  walked 
up  to  the  ticket  counter,  where  Mrs.  Myers 
stood,  and  gave  her  a  newspaper;  and  they 
had  Bome  conversation.  He  then  laid  his 
overcoat  on  the  bench,  walked  around  the 
end  of  the  bench,  put  his  hand  on  the  middle 
transformer,  and  stooped  over  aa  If  to  get  a 
rubber  overshoe  that  evld^itly  had  fallen 
from  his  foot  the  day  before.  The  rubber 
lay  under  the  north  end  of  the  middle  trans- 
former. Without  taking  it  up  hie  rose,  step- 
ped across  the  ditch,  walked  down  between 
the  west  and  the  middle  transformers  until 
he  came  In  contact  with  the  high  tension  wire 
behind  the  transformers.  There  was  a  flash, 
his  head  went  back  and  then  down,  and  he 
fell  behind  the  transformers.  The  power  was 
turned  off,  physicians  were  called,  but  it  was 
found  that  life  was  extinct  It  was  diarged 
In  the  petition  that  defendant  was  negligent 
In  maintaining  In  its  waiting  room  uninsulat- 
ed wires  carrying  sudh  a  high  and  dangerous 
voltage,  and  in  falling  to  exercise  the  highest 
degree  of  care  and  caution  to  prevent  people 
lawfully  In  the  waiting  room  from  coming  In 
contact  with  them.  Ttae  answer  was  a  gen- 
eral denial,  with  a  plea  of  contributory  neg- 
ligence. The  jury  returned  a  verdict  for  the 
defendant,  and  made  a  number  of  special 
flndlnga.  Judgment  was  rendered  against 
plaintiff,  and  she  appeals. 

[1]  Hie  first  complaint  of  error  is  that  In- 
competoit  testimony  was  admitted.  Mrs. 
Myers  was  called  as  a  witness  for  the  plain- 
tiff, and  on  croe»«xamlnation  she  was  asked 
If  she  ever  had  any  talk  with  the  deceased 
concerning  the  high  tension  wires.  She  an- 
swered that  she  had,  and  was  asked  what 
was  said  in  the  conversation  ooocerning  the 
wires.  Over  the  objection  of  the  plaintiff 
the  court  permitted  her  to  relate  the  conver- 
satiMi  with  the  deceased  concerning  the  loca- 


tion and  dangerous  dutracter  of  the  wires  and 
the  high  voltage  carried  on  them.  It  is  claim- 
ed that  this  was  not  proper  cross-examlnatlmi. 
However,  if  the  objection  had  been  Sustained, 
the  defendant,  by  making  Mrs.  Myets  its  wit- 
ness, could  have  secured  the  same  testimony 
at  the  same  time  In  the  pKogress  of  the  trlaL 
No  leading  questlcMis  were  adced,  and  there 
Is  no  force  in  the  claim  that  prejudice  could 
have  resulted  from  permitting  her  to  answer 
the  questions  on  cross-examination. 

[2,  3]  Complaint  is  nuide  of  an  instruction 
stating  the  rule  to  be  that  if  the  deceased 
"failed  on  his  part  to  exercise  ordinary  care, 
or,  in  other  words,  was  guilty  of  contribu- 
tory? negligence  In  the  premises,  and  thereby 
contributed  to  his  own  death,  then  the  plain- 
tiff cannot  recover."  It  Is  insisted,  the  In- 
struction should  have  stated  that  "if  the  de- 
ceased voluntarily  or  of  his  own  free  will 
failed  to  exercise  ordinary  care."  The  'in- 
struction stated  the  rule  correctly.  It  was 
for  the  Jury  to  determine  under  all  the  cir- 
cumstances shown  in  the  evidence  whether 
or  not  the  deceased  was  in  the  exercise  of  or- 
dinary care  at  the  time  of  the  accident 

3?here  is  a  comt)lalnt  that  the  court  refus- 
ed to  give  a  number  of  requested  instructions, 
particularly  instructions  Nos.  7  and  10,  which 
merely  stated  in  other  language  the  same 
rule  of  law  aptly  stated  by  the  court  in  the 
instructions  given  that: 

"If  the  use  of  electricity  by  the  defendant  in 
the  prosecution  of  its  business  at  the  place 
where  the  injury  occurred  is  shown  by  the  evi- 
dence to  be  a  hig-lily  dangerous  agency  to  life 
nnleas  exercised  with  great  care,  then  to  such 
extent  that  highest  degree  of  care  in  its  super- 
vision, management,  and  use  was  required  of 
the  defendant  at  olaces  wiiere  people  had  a  right 
to  go'  and  had  been  in  the  habit  of  going  and 
would  Ukely  continue  to  go." 

[4]  The  requested  instructions  were  merely 
cumulative,  and  asked  the  court  to  state  in 
different  language  the  same  proposition  of 
law  correctly  given. 

The  Jury  answered  the  following  special 
questions  submitted  at  the  request  of  plain- 
tiff: 

"Do  you  find  from  the  testimony  that  the  de- 
fendant in  any  manner  guarded  or  protected  the 
high  tension  wires  in  its  station  at  Jefferson? 
Answer.  No.  Do  you  find  from  the  testimony 
that  the  high  tension  wires  could  have  been  pro- 
tected by  running  guard  rails  or  latticework 
from  east  to  west  Immediately  north  of  the 
transformers?  Answer,  les.  Do  you  find 
from  the  testimony  that  there  was  anything  to 
prevent  the  defendant  from  aafeguarding  and 
protecting  the  high  tension  wires  by  running  a 
railing,  latticework,  or  other  devices  from  east 
to  west  immediately  in  front  of  said  transform- 
ers? Answer.  No.  Do  you  find  from  the  testi- 
mony that  at  and  in  its  station  and  waiting 
room  at  Jefferson  on  the  2l8t  day  of  March, 
1014,  and  for  a  number  of  months  prior  thereto, 
the  defendant  kept  for  sale  and  sold  chewing 
gum,  peanuts,  and  other  similar  artides?  An- 
swer. Yes.  Do  you  find  from  the  testimony  that 
there  was  any  sign  or  warning  of  danger  kept 
or  placed  at  or  near  the  said  high  tension  wires? 
Answer.  No.  Do  yon  find  from  the  tesdmony 
that  the  sign  'Danger,  t>e  careful,'  which  was 
placed  in  front  of  the  8Witchl>oard  located  in 
the  east  part,  of  the  waiting  room  vaa  a  dis- 
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tanoe  of  about  front  12  to  14  fiet  from  tbe  Uf h 
tension  wires  with  which  the  deceased  came  in 
contact?    Answer.  Yes." 

Si)eclal  questions  submitted  at  the  request 
of  defendant  were  answered  as  follows: 

"Did  M.  A.  m.  Patton,  deceased,  and  Mrs. 
Myers,  have  a  conversation  in  the  substation  at 
Jefferson,  Kan.,  just  a  few  days  before  the  ac- 
cident on  March  21,  1914,  concerning  the  high 
tension  wires  connected  with  the  transformers? 
Answer.  Yes.  Did  Mrs.  Myers  during  said  con- 
versation inform  Mr.  Patton  that  said  wires 
were  charged  with  22,000  volts  of  electricity? 
Answer.  Yes.     Did  M.  A.  B.  Pattoii  on  March 

20.  1914,  preceding  the  day  of  his  death,  while 
between  the  same  transformers,  receive  a  se- 
vere shock  of  electricity?  Answer.  Na  Was 
M.  A.  E.  Patton,  on  March  21,  1914,  and  at  the 
time  of  the  accident,  in  full  control  of  bis  pow- 
ers  of  locomotion?  Answer.  No.  Was  the  de- 
ceased, M.  A.  E.  Patton,  in  full  nossession  of 
all  bis  mental  faculties,  unimpaired,  on  March 

21,  1914,  and  at  and  immediately  prior  to  the 
accident  on  that  date?    Answer.  Xcs." 

The  plaintiff  flled  a  motion  for  a  new  trial, 
and  argues  that  because  of  the  special  finding 
that  the  deceased  was  not  In  full  control 
of  his  powers  of  locomotion  the  plalntitTs 
right  to  recover  is  established.  In  our  opin- 
ion, the  findings  can  only  be  construed  to 
mean  that  the  Jury  concluded  defendant  was 
guilty  of  negligence  tn  not  properly  protect- 
ing Its  wires,  but  that  the  negligence  of  the 
deceased  contributed  to  his  death.  Had  the 
verdict  been  for  the  plaintiff  and  the  trial 
court  had  approved  it,  this  court  would  not 
have  disturbed  the  judgment.  But  the  plain- 
tiff failed  to  establish  to  the  satisfaction  of 
the  Jury  that  the  accident  was  caused  solely 
by  the  negligence  of  the  defendant. 

We  are  unable  to  discover  any  errors  in 
the  admission  of  evidence  in  the  giving  or  re- 
fusing of  instructions,  nor  in  denying  a  new 
triaL  The  Judgment  ia  affirmed.  All  the 
Justices  concurring. 


RYAN  T.  MYERS  et  aL    (No.  2075S.) 

(Supreme  CJourt  of  Kansas.    July  7,  1917.    Re- 
hearing Denied  Oct.  12,  1917.) 

(avllabu$  bv  ihe  Court.) 

1.  COKFBOUISK  AND  SXTTLEUENT  ®=>12  —  Br< 

A  written  contract,  settling  all  items  of  in- 
debtedness existing  between  the  parties  thereto 
on  the  day  it  is  signed,  includes  all  debts  then 
existing,  but  ezdudes  those  thereafter  arising. 

2.  EXKCtrrOBB  and  ADItlltlSTRATOBS  «s>241— 

C1.AIH8— FiLXNO  or  C1.AIM8. 
A  person  who  files  and  procures  the  allow- 
ance of  claims  against  the  estate  of  a  deceased 
person,  and  at  the  same  time  has  knowledge  that 
be  has  another  separate  and  independent  cause 
of  action  against  the  estate  and  the  administra- 
tor, is  not  precluded  by  such  knowledge  from 
recovering  on  such  separate  canse  of  action. 

Appeal  from  District  Court,  Jackson 
Cguntjr. 

Action  by  Katherine  Ryan  against  John 
Q.  Myers,  administrator  of  the  estate  at  Fe- 


lix G.  Daffy.    From  a  Judgment  for  plaintiff,, 
defendant  appeals.    Afilrmed. 

A.  E.  Crane,  of  Atchison,  and  T.  F.  Oar- 
ver,  of  Top^a,  for  appellant  E.  R.  Sloan, 
of  Holton,  for  appellee. 

MARSHALIi,  J.  The  defendants  appeal 
from  a  Judgment  in  favor  of  the  plaintiff 
against  defendant  John  Q.  Myers,  as  admin- 
istrator with  the  will  annexed  of  the  estate 
of  Felix  C.  Duffy,  deceased.  Felix  C.  Duffy 
was  a  priest  of  the  Catholic  Church,  and  the 
plaintiff  was  his  housekeeper.  They  had 
business  transactions,  which  resulted  in  a 
large  Indebtedness  from  Duffy  to  the  plain- 
tlfC.  On  February  2,  1912,  they  signed  a  con- 
tract of  settlement  as  follows: 

"This  instrument,  made  in  duplicate  this  2d 
day  of  February,  1912,  by  and  between  F.  O. 
Duffy  and  Katherine  Ryan.  Witnesseth:  That 
the  parties  hereto  have  this  day  had  an  account- 
ing of  and  concerning  all  items  of  indebtedness- 
of  whatsoever  nature  existing  in  favor  of  each 
party  against  the  other,  upon  which  accounting 
It  is  mutually  agreed  that  the  balance  owing  by 
said  F.  C.  DuBy  to  said  Katherine  Ryan  is 
twenty  thousand  dollars  ($20  000). 

"In  settlement  whereof,  said  F.  G.  Duffy  has 
this  day  executed  and  delivered  to  said  Kather- 
ine Ryan  two  promissory  notes,  each  for  the 
principal  sum  of  ten  thousand  dollars  ($10,000), 
and  payable  to  the  order  of  Katherine  Ryan  in 
two  and  three  years  after  this  date,  respectively^ 
with  interest  at  the  rate  of  6  per  cent  per  an- 
num. F.  C.  Duffy. 

"Katherine  Ryan, 

"Bzecuted  in  the  presence  of  Oliarles  Hayden."' 

The  plaintiff  owned  certain  real  property 
in  Danville,  III.  This  she  had  acquired  from 
Felix  C.  Duffy  by  deed  executed  and  deliver- 
ed to  her,  bnt  which  she  did  not  have  record- 
ed. November  9,  1911,  Felix  C.  Duffy,  acting 
for  himself,  and  without  the  knowledge  of 
the  plaintiff,  sold  this  property  to  parties  in 
Danville  for  $15,000,  received  $1,000  as  tb& 
first  installment  of  the  payment  therefor, 
and  continued  to  receive  payments  on  the- 
contract  of  sale  until  the  time  of  his  death. 
After  the  death  of  Duffy,  John  Q.  Myers, 
the  administrator,  received  other  payments. 
This  action  was  brought  to  recover  the- 
amount  of  money  that  had  been  received  on 
the  contract  of  sale  by  Felix  C.  Duffy  and 
by  the  administrator,  and  to  have  the  con- 
tract declared  to  have  been  made  for  the- 
plaintiff's  use  and  benefit  The  defendants- 
pleaded  the  settlement  as  a  bar  to  the  action. 
Judgment  was  rendered  for  $4,672,  in  favor 
of  the  plaintiff,  for  those  payments  received 
by  Duffy  after  making  the  settlement,  and 
for  the  payments  received  by  John  Q.  Myers,, 
as  administrator.  It  was  also  adjudged  that 
the  plaintiff  was  the  owner  of  the  contract 
for  the  sale  of  the  land. 

[1]  1.  The  defendants  objected  to  the  In- 
trodoction  of  evidence  nnder  the  petition, 
and  demurred  to  the  plaintiff's  evidence. 
They  contend  that  the  settlement  bars  the- 
plaintiff  from  any  right  to  recover  on  ac- 
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count  of  the  contract  for  the  sale  of  the  Dan- 
ville property.  The  defendants  requested  in- 
structions to  the  effect  that  the  eettlement 
barred  the  plaintiff  from  recovering.  The 
court  Instructed  the  jury,  In  substance,  that 
the  settlement  included  all  payments  that 
had  been  made  before  the  2d  day  of  Febru- 
ary, 1S>12,  but  did  not  Include  any  payments 
made  thereafter.  By  Its  terms  the  settlement 
included  all  items  of  indebtedness  owing  by 
Felix  C.  Duffy  to  the  plaintiff  on  February 
2,  1912,  bat  by  implication  excluded  all  such 
items  which  might  become  owing  from  Duffy 
to  the  plaintiff  after  that  date.  The  court 
rightly  construed  the  contract  of  settlement. 
Henley  v.  Myers,  76  Kan.  723,  93  Pac.  168,  93 
Pac.  173,  17  L.  R.  A.  (N.  S.)  779. 

[2]  2.  Prior  to  the  commencement  of  this 
action,  the  plaintiff  filed  with  the  probate 
court  claims  against  the  estate  of  Felix  O. 
Duffy.  These  were  allowed  in  part.  At  the 
time  the  claims  were  filed,  the  plaintiff  had 
knowledge  that  Duffy  had  sold  the  Danville 
property,  and  had  received  payments  there- 
on. The  defendants  claim  that  this  knowl- 
edge on  the  part  of  the  plaintiff  precludes 
her  from  recovering  In  this 'action.  This 
question  was  raised  by  a  demurrer  to  the 
plaintiff's  evidence,  on  the  ground  that  the 
evidence  failed  to  prove  a  cause  of  action  in 
her  favor.  The  evidence  did  prove  a  cause 
of  action;  and  the  plaintiff's  knowledge  of 
the  fact  that  the  property  had  been  sold  by 
Duffy  does  not  preclude  her  from  recovering 
in  this  action.  The  defendants  cite  Kiler  v. 
Wohletz,  79  ICan.  716,  101  Pac.  474,  Ll  K.  A. 
1915B,  11,  in  support  of  their  contention. 
The  opinion  in  that  case  has  no  ai^ilcatlon 
to  the  present  action. 

The  judgment  is  affirmed.  All  the  Justices 
concurring,  exc^t  DAWSON,  J,,  who  did 
not  sit. 


BARBER  V.  EMERY  et  al.     (No.  20938.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 
Rehearing  Denied  Oct  12.  1917.) 

(Syllabui  iy  the  Court.) 
L  Pabtnebship   <S=>  157(1)   — .  Liabiutt   of 

PaBTNEB— DI8CI.AIMEB  OF  DlABILITT. 

One  who  is  a  partner  of  a  busiuess  firm  may 
not  escane  hia  liabiUtieB  as  such  partner  merely 
because  he  declares  that  he  will  not  be  respon- 
sible for  the  partnership  acts,  when  he  does 
nothing  to  alter  the  business  conduct  of  the 
partnership,  and  remains  a  member  of  the,  firm, 
and  suffers  it  to  continue  the  policy  to  which 
he  objects. 

2.  Banes  and  Bankinq  «5>150  —  Chick  — 
Deposit. 
Section  3471  of  the  General  Statutes  of 
1915,  which  makes  it  unlawful  to  draw  a  check 
or  draft  on  a  bank  when  the  drawer  has  neither 
money  nor  credit  in  such  bank,  does  not  apply 
to  the  drawing  of  an  overdraft  by  a  customer 
who  has  credit  at  that  bank. 


3.  Banks  AND  Bankino  ^sslSO— Ovesokatt 

— Statxjtk. 
Section  558  of  the  General  Statutes  of  1915. 
which  dedarea  that  any  officer  of  a  bank  who 
honors  an  overdraft  shall  be  perscmally  liable 
to  the  bank  therefor,  is  a  precautionary  measure 
of  security  for  the  bank;  but  it  does  not  render 
the  transaction  itself  unlawfuL 

4.  Triai.  €=>41(5)— Exclusion  of  Witnesbks 
— ^Disobedience   of  Obdeb — ^Disquauitoa- 

TION. 

Where  a  trial  court  has  ordered  the  witnesa- 
es  to  withdraw  from  the  courtroom,  a  witness 
who  disregards  that  order  may  be  disciplined  by 
the  court;  but  his  disobedience  to  the  order  does 
not  disqualify  him  as  a  witness.  Davenport  v. 
Ogg,  15  Kan.  363. 

6.  Appeal  and  Ebbob  iS=>1056(2)— Habuless 
Ebboe— Exclusion  of  Evidence. 

Certain  excluded  evidence  examined,  and 
held  to  be  of  such  slight  relevancy  to  Uie  is- 
sues that  its  exclusion  was  nonprejudicial. 

6.  Appeal  and  Ebbob  «=>975— Tbial  9c3311 
—REVIEW — Misconduct  of  J ubobb— Find- 
ing  OF  TEIAL   CoUBT— CONCLUSIVENESa 

It  is  error  for  a  jury  to  c<msider  facts,  per- 
tinent to  the  issues,  volunteered  hj  one  of  their 
number  in  the  jury  room;  but,  where  it  is  both 
affirmed  and  denied  by  the  jurors  that  such  in- 
cident occurred,  the  question  whether  a  juror 
did  commit  such  impropriety  must  bo  determin- 
ed by  the  trial  court,  and  its  finding  that  the 
incident  did  not  transpire  cannot  ordinarily  be 
questioned  on  appeaL 

7.  Appe.\l  and  Ebbob  «=>1066  —  Instkuc- 

TI0N9— HABMiXSS  "EbBOB. 

Prejudicial  error  cannot  ordinarily  be  based 
upon  ah  instruction  which  is  only  subject  to 
an  objection  that  it  is  somewhat  incomplete  as 
an  abstract  statement  of  law,  when  it  was  not 
a  necessary  instruction  to  be  given,  and  when 
no  error  in  the  result  can  be  traced  thereto. 

Appeal  from  District  Court,  Cloud  County. 

Action  by  H.  W.  Barber  against  Jonas  D. 
Emei?  and  W.  F.  Metz,  individually  and  as 
partners,  etc.  Judgment  for  plaintiff,  and 
defendant  Metz  appeals.    Affirmed. 

Kennett  Sc  Hunt»-,  of  Concordia,  Kagey  & 
Anderson,  of  Beloit,  and  T.  F.  Doran,  M.  F. 
Coegrove,  and  L.  S.  Ferry,  all  of  Topeka, 
for  appellant  Pulsifer  &  Hunt,  Clyde  L. 
Short,  and  A.  M.  French,  all  of  Concordia, 
for  appellees. 

DAWSON,  J.  This  appeal  questions  the 
correctness  of  a  Judgment  in  which  W.  P. 
Metz  was  subjected  to  liabilities  aa  a  mem- 
ber of  the  partnership  firm  of  J.  D.  Emery 
&  Co.,  a  concern  engaged  in  the  poultry  prod- 
uce business  In  Concordia.  Tlie  action  in- 
volves two  counts;  one  relates  to  an  ovei^ 
draft  in  the  checking  account  of  J.  D.  Emery 
St  Co.  in  a  Concordia  bank,  and  the  other 
pertains  to  a  promissory  note  of  Jonas  D. 
Emery  and  W.  F.  Metz  In  favor  of  the  same 
bank.  The  plaintiff  Is  the  cashier  of  the 
bank,  and  the  overdraft  claim  and  the  note 
were  assigned  to  him.  Plaintiff  alleged  that 
the  firm  of  J.  D.  Emery  &  Co.  was  composed 
of  Jonas  D.  Emery  and  W.  P.  Metz,  as  irnrt- 
ners.  Mete  denied  tiiat  he  was  a  partner, 
and  alleged  that  he  had  signed  the  note^  as 
surety  for  Jonas  D.  Emery. 

At  the  trial  it  was  agreed  by  the  parties 
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that  the  qnestiuis  whether  Metz  was  a  part- 
ner of  Kmeiy  and  whether  Metz  was  a  prin- 
cipal or  sur^y  on  the  promissory  note  should 
be  submitted  to  a  Jury,  and  that  the  other 
questions  which  might  need  consideration 
should  later  be  determined  by  the  conrt 
The  jniy  found  specially  that  Metz  was  a 
partner  of  Emery  and  a  principal  on  the 
note.  The  court  then  examined  the  state  of 
the  accounts  between  the  plaintiff's  bank  and 
the  partnership,  and  found  a  liability  against 
Metz.    It  also  made  special  findings: 

"First.  The  court  finds  that  on  or  about  the 
27th  day  of  December,  1913,  and  a  few  days 
later,  or  early  in  January,  1014,  tho  defendant 
Metz  did  say  to  the  plaintiff,  Barber,  that  he 
would  not  stand  for  Emmery  &  Co.'n  overdrafts. 

"Second.  The  court  further  finds  that,  not- 
withstanding said  statements  of  defendant  Metz 
to  plaintiff.  Barber,  he  permitted  tho  partnership 
of  Jonas  D.  Emery  &  Go.  to  continue  for  more 
than  a  year  thereafter,  and  permitted  the  man- 
aging officer  of  said  company  to  deposit  and 
check  on  said  account  and  create  orerdrafts 
therein." 

A  third  finding  of  the  court  analyzed  the 
bank's  account  with  the  partnership. 

Defendant's  first  contention  reads: 

"The  principal  issue  in  this  case  in  this  court 
is  as  to  whether  appellant,  W.  F.  Metz,  was 
ever  a  partner  In  the  firm  of  J.  D.  Bmery  & 
Co..  and  whether,  even  if  he  was  a  partner,  he 
is  liable  on  the  account  sued  upon  in  the  first 
cause  of  action  in  the  amended  petition  of  ap- 
pellee Barber." 

There  was  no  lack  of  evidence  to  prove  the 
fact  of  partnership.  Metz  insists  that  his 
only  interest  In  the  firm  of  J.  D.  Emery  & 
Go.  was  to  save  himself  harmless  on  his  un- 
dertaking as  surety  on  Bmery's  note  at  the 
bank;  that  his  occasional  examination  of 
the  books  of  the  firm,  his  advice  to  the  em- 
ploy^ when  Emery  was  absent,  his  conver- 
sations with  the  bank  cashier,  etc.,  were  all 
prompted,  and  only  prompted,  on  that  ac- 
count. The  facts  and  circumstances  are  con- 
sistent with  that  theory;  but  they  are  also 
consistent  with  the  theory  that  bis  lively 
solicitude  in  the  afCaits  of  J.  D.  Emery  &  C!o. 
was  that  of  a  partner.  This  court  is  com- 
pelled to  acquiesce  in  the  trial  court's  de- 
termination of  that  proposition. 

[1]  But  It  is  urged  that,  even  if  Metz  was 
a  partner  of  Emery,  he  would  not  be  liable 
to  the  bank,  nor  to  the  plaintiff,  after  noti- 
fying them  m  December,  1913,  and  again  in 
January,  1D14,  that  be  would  not  stand  for 
any  overdrafts  of  J.  D.  Bmery  &  Co.  This 
contention  might  be  good,  but  for  the  court's 
second  finding  that,  notwithstanding  these 
notifications,  Metz  permitted  the  partnership 
to, continue  for  more  than  a  year  thereafter, 
and  permitted  Emery,  the  manager  of  the 
partnership,  .to  conduct  the  financial  rela- 
tions of  the  firm  with  the  bank  as  thereto- 
fore. It  is  not  shown  ttiat  he  withdrew  from 
the  partnership,  or  caused  anything  to  be 
done  to  change  the  methods  of  the  partner- 
ship business  in  the  matter  of  overdrawing 
Its  bank  balances.  Surely  the  continuation 
of  the  partnership  without  alteration  In  its 
methods,  and  Metz's  long  acquiescence  in 


what  his  partner  was  doing,  amounted  to 
ratification.  Bank  v.  Schubnan,  8&  Kan.  182, 
131  Pac.  559. 

[2,  S]  Our  attention  is  next  directed  to 
section  3471  and  section  558  of  the  General 
Statutes,  of  1915.  Hie  first  of  these  is  tlie 
statute  forbidding  the  drawing  of  checks  or 
drafts  on  a  bank  in  which  the  drawer  has 
neither  funds  nor  credit  But  that  statute 
has  no  application  to  this  partnership,  since 
it  had  credit  at  the  bank.  The  overdrafts 
were  drawn  on  the  strength  of  that  credit. 
Neither  is  the  defendant's  liability  affected 
by  the  banking  regulation  (section  668),  which 
imposes  a  personal  liability  upon  any  bank- 
ing official  who  pays  out  the  bank's  funds  on 
an  overdraft.  That  provision  Is  simply  an 
element  of  security  to  the  bank  in  such  trans- 
actions, and  designed  to  make  banking  offi- 
cers cautious  about  permitting  customers  to 
overdraw  their  accounts.  It  \rt.n  be  noted 
that  neither  section  3471  nor  section  558  i>os- 
itively  denounces  overdrafts  under  all  cir- 
cumstances. Saylors  v.  Bank,  99  Kan.  515, 
518,  163  Pac.  454. 

[4,  5]  Another  error  assigned  relates  to  the 
exclusion  of  testimony  of  the  defendant's 
wife,  offered  in  surrebuttal.  The  court  had 
ordered  the  witnesses  to  withdraw  from  the 
courtroom.  Mrs.  Metz  remained,  and  upon 
inquiry  the  court  was  advised  that  she  was  * 
not  a  witness.  This  was  not  a  valid  reason 
for  excluding  her  evidence,  although-  she 
might  have  been  disciplined  for  disobedience 
of  the  court's  order.  Davenport  v.  Ogg,  15 
Kan.  363;  State  v.  Falk,  46  Kan.  498,  26 
Pac.  1023.  But  .the  proffered  evidence  was 
of  decidedly  minor  materiality.  Mrs.  Metz 
would  have  testified  that  in  May,  1912,  many 
months  before  the  J.  D.  Emery  &  Co.  firm 
was  established,  Mrs.  L.  E.  Emery,  the  wife 
of  Jonas  D.  Emery,  had  called  Mrs.  Metz  by 
telephone  concerning  an  erroneous  deduction 
in  balancing  accounts  between  Metz  and 
Emery,  and  that  she  (Mrs.  Bmery)  owned 
the  Emery  produce  business,  and  that  all 
payments  by  Metz  for  produce  sold  to  him  by 
Emery  should  be  made  to  her;  that  Mrs. 
Metz  was  so  advised  by  Mrs.  Emmery  several 
times,  and  that  several  checks  were  so  made 
to  Mrs.  Emery  during  the  summer  of  1912. 
Counsel  say  Mrs.  Metz's  evidence  was  offered 
to  contradict  the  evidence  of  Mrs.  Emery. 
The  latter  had  been  asked  if  she  had  told 
Mr.  Metz  that  she  was  a  partner  in  the  busi- 
ness, or  if  she  constituted  the  company,  and 
she  answered  In  the  negative.  On  cross-ex- 
anilnation: 

"Q.  Do  you  remember  an  occasion  when  she 
kept  out  something  like  $80  on  a  check  for  an 
account  of  J.  D.  Emery  at  Glen  Elder  that  he 
owed,  and  j;ou  came  down  there  and  had  a  con- 
versation with  her,  or  rather  had  a  converBation 
with  her  over  the  phone,  in  which  you  toH  her 
she  had  ao  right  to  do  that— that  Mr.  Emery 
had  nothing  to  do  with  it;  that  that  produce 
business  was  your  business?  A.  I  did  not  tell 
her — 

"Counsel  for  Annellant:  We  object  to  this  as 
not  proper  cross-examination.  We  examined 
this   witness  solely   in   regard   to  conversation 
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with  Sir.   Mete.     It  is  incompetent,  and  not 
proper  cross-examination. 
"The  Court:    Sustained." 

No  issue  liad  l>een  raised  that  Mrs.  Emery 
was  a  partner  or  owner  of  tlie  EJinery  busi- 
ness before  tlie  formation  of  J.  D.  Emery  & 
Co.  But  whoever  were  also  partners  or  own- 
ers Iiefore  J.  D.  Emery  &  Co.  was  organized, 
or  even  after  its  organization,  the  sole  Issue 
of  importance  was  whether  Metz  was  a  part- 
ner after  its  organization,  not  whether  Mrs. 
Emery  was  a  partner,  nor  did  it  matter  who 
else  were  partners.  There  was  no  substan- 
tial error  in  excluding  Mrs.  Metz's  testimony. 

[8]  On  the  motion  for  a  new  trial,  the  affi- 
davits of  two  jurors  were  presented  which 
narrated  an  alleged  incident  In  the  Jury 
room.    In  part,  they  read: 

"That  Juror  J.  M.  Sanger  repeatedly  stated  in 
the  presence  and  hearing  of  the  other  jurors 
that  he,  the  said  Sanger,  knew  that  the  said 
Jonas  D.  Emery  and  \V.  F.  Metz  defendants, 
were  partners;  that  he  was  a  brother-in-law  of 
McKnigbt,  and  that  he  had  talked  with  the  said 
IMck  McKnigbt.  who  was  a  witness  in  the  said 
case,  and  that  McKnigbt  had  told  him,  the  said 
Sanger,  that  said  Emery  and  Metz  were  part- 
ners; uiat  this  affiant  and  the  other  jurors  con- 
sidered said  statements  of  said  Sanger  in  ar- 
riving at  their  findings  and  answers  to  the  ques- 
tions submitted,  and  would  not  have  so  answer- 
ed them  if  such  statements  had  not  been  made 
by  said  Sanger,  and  if  they  had  not  relied  upon 
such  statements;  that  prior  to  the  time  of  the 
making  of  said  statements  by  the  said  Sanger 
this  affiant  had  voted  to  answer  tho  question  as 
to  partnership  in  the  negative." 

Plaintiff  objected  to  these  affidavits. 

"The  Court:  I  will  overrule  the  objection  for 
the  time  being,  and  you  may  present  your  coun- 
ter affidavits. 

"Counsel  for  Plaintiff:  On  this  bearing  the 
plaintiff  presents  the  [counter]  affidavits  of  four 
of  the  jurors  relative  to  the  matter  set  out  in 
the  affidavits  of  Domino  and  Chaput,  •  •  • 
and  being  four  of  the  jurors  who  sat  in  the  trial 
of  the  case." 

Plaintiff  renewed  bis  objection: 

"The  Court:  The  objection  is  sustained,  and 
none  of  the  affidavits  of  the  jurors  will  be  re- 
ceived in  evidence,  and  tbe  court  will  say,  fur- 
ther, that  if  the  affidavits  presented  by  the  de- 
fendant were  competent,  that  the  court  would 
find  that  the  weight  of  tbe  evidence  was  in  fa- 
vor of  the  plaintiff  by  reason  of  bis  counter  affi- 
davits." 

This  court  Is  of  the  opinion  that  this  was 
a  proper  subject  for  presentation  on  the  mo- 
tion for  a  new  trial.  For  the  jury  to  consid- 
er independent  facts,  unsifted  as  to  their  ac- 
curacy by  cross-examination,  and  unsupport- 
ed by  the  solemnity  attending  their  presen- 
tation on  oath  before  judge,  Jury,  parties, 
and  bystanders,  and  without  an  opportunity 
to  contradict  or  explain  them,  can  never  be 
countenanced.  But  the  question  whether 
such  an  episode  transpired  in  the  Jury  room 
had  to  be  resolved,  as  are  all  other  facts  sub- 
jected to  judicial  Inquiry,  and  the  ruling  by 
which  the  affidavits  were  excluded  followed 
an  examination  of  the  affidavits,  and  tbe 
ruling  was  coupled  with  a  finding  thot  the 
court  would  find  against  the  defendant  on 


the  weight  of  ttae  evidenoe,  if  put  to  a  posi- 
tive determinatjon  of  the  matter.  Taken  to- 
gether, there  was  no  more  than  a  prelimi- 
nary wrong  ruling,  followed  by  an  unassaila- 
ble result  Saylors  v.  Crocker,  97  Kan.  624, 
156  Pac.  737,  Syl.  par.  4. 

Touching  tbe  draft  for  $1,400  deposited 
December  31,  1914,  perhaps  aft»  banking 
hours,  which  was  credited  on  January  2, 
1915,  January  1st  being  a  bank  holiday,  noth- 
ing can  be  discovered  requiring  discussion. 

[7]  Error  la  assigned  on  an  iustructioa 
given  to  the  jury  to  tfie  effect  that,  even 
though  two  persons  are  not  partners,  they 
may  nevertheless  t>e  subjected  to  liability  as 
such  by  holding  themselves  out  aa  such  to 
third  parties,  and  by  acts  and  representa- 
tions to  that  effect  There  is  little  room  for 
criticism  of  this  as  an  abstract  statement  of 
the  law,  although  to  perfect  the  liability  It 
would  need  to  be  shown  that  the  third  par- 
ties seeking  to  enforce  It  had  acted  to  their 
detriment  on  account  of  sudi  holding  out 
acts,  or  representations.  But  the  jury  found 
that  there  was  an  actual  partnership,  and 
Metz's  liability  Is  iMtsed  on  that  fact,  and  not 
on  any  theory  of  estoppel,  founded  on  the 
misleading  of  third  persons  by  his  acts,  rei;»- 
resentatlons,  or  mere  holding  himself  out  as 
if  he  were  a  partner.  At  most,  the  Instruc- 
tion was.  unnecessary ;  but  no  error  can  be 
traced  to  the  giving  of  it  Manufacturing 
Co.  V.  Redd,  97  Kan.  1,  5,  154  Pac.  250. 

In  a  supplemental  abstract  and  brief,  coun- 
sel for  defendant  direct  our  attention  to  tbe 
transcript  and  to  the  passbooks,  and  reiterate 
their  contention  that  there  was  no  evidence 
tending  to  show  that  Metz  ratified  the  contin- 
uance of  the  firm's  practice  of  overdrawing 
its  account  We  have  not  overlooked  these 
matters  so  urgently  pressed.  Bat  ratification 
may  be  shown  by  drcmnstances,  by  acta,  and 
also  by  continued  inaction.  Nothing  can  be 
detected  in  this  appeal  which  would  warrant 
this  court  in  disturbing  the  judgment 

Affirmed.    All  the  Justloea  concurring. 


JACKSON  ▼.  KNIGHTS  AND  LADIBS  OF 
THE  ORIENT  et  al.    (No.  20998.) 

(Supreme  Court  of  Kansas.    July  7,  1917. 
On  Rehearing,  Oct  12,  1917.) 

(BvBaluM  by  the  C(mrt) 

1.  Insttranck  €=3695— Services  of  MsDioai. 
Examines— Action  fob  CoitPSNSATioN. 

A  judgment  against  a  fraternal  beneficiatr 
association  for  the  services  of  a  medical  exami- 
ner held  to  be  sustained  by  the  evidence  and  to- 
be  free   from  error. 

2.  Affeai.  and  Ebkob  4s>»843(2)  —  Review  — 
QnEsnoNB  Presented. 

The  situation  held  not  to  require  a  decision 
as  to  the  validity  of  a  contract  hy  which  some- 
of  the  liabilities  of  a  fraternal  beneficiary  asso- 
ciation were  assumed  by  another  corporation,  in^ 
consideration  of  the  transfer  of  its  assets. 
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3.  Inbcranck  9=s706— Mesoeb— Eftecc  or. 

_  The  transfer  of  the  alsseta  of  a  fraternal  bene- 
ficiary aaEOcintion  to  another  corporation  held 
to  have  been  made  under  circumstances  resulting 
in  a  substantial  merger,  such  as  to  impose  a  lia- 
bility upon  the  new  company  with  respect  to  the 
debts  of  the  old. 

4.  CoBFORATioHB  «=>590<3>—Meiioe»— Effect 

OF. 

Where  one  corporation  goes  out  of  business 
and  transfers  its  assets  to  another  under  such 
circumstances  that  a  practical  merger  results, 
the  liability  of  the  new  company  for  the  debts  of 
the  old  is  measured,  not  by  the  value  of  the 
total  amount  of  property  It  has  received,  but 
by  the  value  of  the  portion  thereof  to  which 
creditors  of  the  old  company  had  a  right  to  look 
for  the  payment  of  their  claims. 

5.  Insubahce  <8=»698— Mbtdal  Benefit  In- 

SUBANCE— FBATBBNAI.  ABSOCIATTONS. 

Under  a  statute  authorizing  a  fraternal  ben- 
eficiary association  to  create  a  special  fund  for 
the  payment  of  certificates  issued  to  its  mem- 
bers, and  making  it  unlawful  to  use  any  portion 
thereof  for  expenses,  the  accumulations  of  such 
a  fund  are  exempt  from  application  to  the  claims 
of  general  creditors  of  the  association. 

On  Rehearing. 

&'  Insitrancb  «=»68©— Mtttuajc  Benefit  Ik- 
subancb—Reinsubance— Liability. 
The  liability  of  a  company  which  attempted 
to  reinsure  the  members  of  a  fraternal  benefi- 
ciary association,  in  an  action  against  it  for  can- 
eeling  for  nonpayment  of  dues  the  certificate  of 
a  member  to  whom  the  association  was  indebted, 
held  to  depend  (ipon  whether  the  company  had 
received  from  the  association  any  funds  appli- 
cable to  that  purpose. 

7.  CoBPORATioMS  €='>591  —  Mebqkb  —  Debts 
— ^Action — Bxtbden  of  Proof. 

In  an  action  to  require  a  corporation  to  pay 
a  debt  of  a  fraternal  beneficiary  association,  be- 
cause of  having  acquired  all  its  assets,  held,  that 
the  burden  of  proof  (subject  to  any  special  cir- 
cumstances by  which  it  might  be  shifted)  is  on 
the  plaintiff  to  show  that  other  than  exempt  as- 
sets were  acquired  by  the  defendant. 

8.  Ikscbanck  <8=699— Mutual  Benefit  In- 
surance—Reinsurance— Liability. 

In  that  situation,  liability  of  the  defendant 
does  not  necessarily  follow  from  the  fact  that 
after  taking  over  the  business  of  the  association 
it  received  dues  from  its  members,  a  part  of 
which,  under  the  association's  by-laws,  would 
have  been  apportioned  to  a  general  fund. 

Appeal  from  District  Court,  Shawnee 
Ck)unty. 

Action  by  Wm.  B.  Jackson  against  the 
Knights  and  Ladles  of  the  Orient,  a  corpo- 
ration, and  the  National  Industrial  Insur- 
ance Company,  a  corporation.  From  a  Judg- 
ment for  plalntiir,  defendants  appeal.  Af- 
firmed in  part,  and  in  part  reversed  and  re- 
manded, with  directions. 

W.  A.  S.  Bird  and  Ed.  D.  McKeever,  both 
of  Topeka,  for  appellants.  Hazen  &  Page,  of 
Topeka,  for  appellee. 

MASON,  3.  William  E.  Jackson  was  the 
medical  director  of  the  Knights  and  Ladies 
of  the  Orient,  a  fraternal  benefldary  society 
Incorporated  under  the  laws  of  Kansas.  He 
brought  an  action  against  the  society  for  an 
amount  alleged  to  be  due  blm  for  services 
in  that  capacity.  Joining  as  a  defendant  an- 


other Kansas  corporation,  the  National  In- 
dustrial Insurance  Company,  which  he  as- 
serts became  liable  for  the  payment  of  his 
claim  through  its  having  become  the  virtual 
successor  of  the  other  organization.  He  re- 
covered a  Judgment  against  both  defendants, 
and  they  appeal. 

[1]  1.  The  plaintiff's  case  Is  based  upon  a 
charge  of  50  cents  for  each  medical  examina- 
tion made  by  him,  and  25  cents  for  each  ap- 
proval of  an  application.  His  claim  against 
the  original  company  Is  disputed  upon  the 
ground  that  he  had  not  performed  his  official 
duties;  that  be  bad  not  made  the  number  of 
examinations  and  approvals  shown  by  his 
statement;  that  a  part  of  them  were  made 
after  his  services  liad  been  dispensed  with; 
and  that  a  compromise  and  settlement  had 
been  effected.  A  question  was  also  Involved 
of  the  cancellation  of  a  credit  of  $300,  which 
bad  been  made  on  the  account  by  reason  of 
beneficiary  certificates  Issued  for  the  plain- 
tiff, but  which  according  to  his  contention 
were  afterwards  repudiated.  On  each  of 
these  issues  we  think  the  evidence  must  be 
regarded  as  sufficient  to  support  the  tludings 
for  the  plaintiff  Implied  by  the  general  verdict 
A  special  question  was  submitted  to  the  jury 
requiring  them  to  state  the  number  of  exami- 
nations and  approvals  the  plaintiff  had  made 
up  to  the  date  at  which  it  was  asserted  that 
his  oltlcial,  duties  had  ceased.  They  at  first 
answered  tliat  the  evidence  i^d  not  show, 
but  upon  being  given  opportunity  for  further 
consideration  they  inserted  figures  mentioned 
in  their  presence  by  the  plaintiff's  attorney. 
Complaint  is  made  of  this  proceeding.  In- 
asmuch as  the  Jury  manifestly  gave  full  be- 
lief to  the  plaintiff's  entire  version  of  his 
relations  with  the  society,  the  question  re- 
garding the  amount  of  work  done  by  a  par- 
ticular time  was  not  vital  in  itself;  and  we 
do  not  think  the  record  shows  Chat  the  verdict 
was  reached  without  fair  consideration,  al- 
though the  account  was  so  involved  that 
some  confusion  was  natural. 

Complaint  is  also  made  of  the  instructions 
given  and  refused,  and  of  a  numt)er  of  oth- 
er rulings.  We  do  not,  however,  find  any 
ground  for  reversing  the  Judgment  so  far  as 
it  depends  upon  the  liability  of  the  Orient 
society,  and  the  questions  presented  relating 
to  that  i)hase  of  the  case  are  not  thought  to 
require  further  discussion. 

[2j  2.  The  trial  court  in  effect  instructed 
the  Jury  that  if  the  plaintiff  had  established 
bis  claim  against  the  Orient  society,  the  in- 
dustrial company  was  also  liable.  This  in- 
struction was  based  ui>on  the  fact  that  it 
was  shown  beyond  controversy  that  the  for- 
mer corporation  had  ceased  to  do  business, 
and  that  the  latter  had  acquired  all  of  Its  as- 
sets. A  written  contract  between  the  two 
companies  was  executed  on  December  31, 
1912,  and  was  approved  by  the  state  superin- 
tendent of  insurance  on  January  30,  1913. 
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By  its  terms  the  Industrial  Company,  In  c(m- 
slderatlon  of  the  transfer  to  it  of  all  tbe  as- 
sets, rights,  and  privileges  of  the  Orient  so- 
ciety, expressly  assumed  aU  tbe  liabilities  of 
tbe  latter  organization  upon  Its  outstanding 
beneficiary  certificates,  but  none  other.  Pri- 
or to  1913  two  fraternal  beneficiary  associa- 
tions had  no  power  to  consolidate,  nor  could 
one  of  them  assume  liability  for  death  claims 
which  bad  already  accrued  against  another. 
Bankers'  Union  v.  Crawford,  67  Kan.  449, 
73  Pac.  79,  100  Am.  St.  Hep.  465.  On  the 
1st  of  March  in  that  year  a  new  act  toolc  ef- 
fect which  authorized  consolidation  or  rein- 
surance between  such  associations,  one  sec- 
tion of  it  undertaking  to  legalize  any  con- 
tracts of  that  character  which  bad  previously 
been  made  with  tbe  consent  of  the  superin- 
tendent of  insurance.  Gen.  Stat.  1915,  §f 
5418-^421.  Tbe  Industrial  Company,  how- 
ever, is  not  a  fraternal  beneficiary  associa- 
tion as  defined  by  the  statute  (Oen.  Stat. 
1915,  i  6401),  but  Is  a  corporation  for  profit, 
so  that  tbe  act  of  1013  seems  not  to  affect 
tbe  matter,  and  the  decision  cited  Is  not  ex- 
plicitly in  point.  The  validity  of  the  con- 
tract need  not  be  passed  upon. 

[8]  3.  Tbe  parties  to  tbe  contract  have  act- 
ed upon  it  and  make  no  challenge  of  Its  le- 
gality. Whether  or  not  it  is  in  all  respects 
legal,  under  its  operation  tbe  Orient  society 
has  practically  ceased  to  exist,  and  the  In- 
dustrial Company  has  acquired  all  of  its 
assets,  rights,  and  privileges.  The  situation 
amounts  to  a  substantial  merger  under  sucb 
circumstances  as  to  charge  the  going  corpo- 
ration to  a  certain  extent  with  the  liabilities 
of  that  which  it  in  a  way  replaces.  Altoona 
v.  Richardson,  81  Kan.  717,  106  Pac.  1025,  26 
li,  R.  A.  (N.  S.)  651;  Ledbetter  v.  Oil  Co.,  96 
Kan.  636.  152  Paa  763;  note,  32  L..  R.  A. 
(N.  S.)  616. 

[4]  4.  But  the  ground  upon  which  such 
Buccessorship  of  liability  is  based  is  that  tbe 
old  company  has  parted  with  all  its  property, 
constituting  the  only  fund  to  which  its  cred- 
itors can  look  for  the  payment  of  their  claims, 
receiving  nothing  in  return  that  Is  available 
for  tliat  purpose,  and  therefore  the  new  com- 
pany is  deemed  to  take  the  assets,  not  by  tbe 
clear  title  that  would  pass  to  a  purchaser  in 
good  faith,  but  charged  with  a  virtual  lieu 
for  tbe  protection  of  claimants  whose  secu- 
rity has  otherwise  been  lost  through  tbe  trans- 
action in  which  it  has  participated,  and  of 
which  it  is  tbe  beneficiary.  It  follows  that 
tbe  liability  of  the  successor  company  is 
measured,  not  by  the  total  amount  of  prop- 
erty it  has  received,  but  by  the  value  of  the 
portion  thereof  to  which  creditors  of  the  old 
company  had  a  right  to  look  for  the  pay- 
ment of  their  demands.  Here  there  was  some 
evidence  that  the  only  assets  of  the  Orient 
society  which  the  Industrial  Company  re- 
ceived consisted  of  the  beneficiary  fund, 
which  had  been  set  apart  for  the  payment 
of  certificates  Issued  to  members,  as  losses 


should  occnr.  If,  as  the  defendants  maintain, 
that  fund  was  exempt  STrom  the  demands  of 
general  creditors  of  the  Orient  society,  tbe 
question  should  have  been  submitted  to  the 
jnry  whether  any  assets  other  than  the  spe- 
cial fund  referred  to  had  t>een  transferred 
from  one  company  to  the  other,  and  they 
should  have  been  instructed  that  tbe  liabil- 
ity of  the  Industrial  Company  was  limited 
to  tbe  value  of  the  nonexempt  property  it  bad 
received.  It  is  therefore  necessary  to  de- 
termine tbe  soundness  of  the  claim  of  exemp- 
Uon. 

[5]  5.  Tbe  section  of  tbe  statute  (Oen.  Stat. 
1916,  i  6411)  which  makes  the  money  to  be 
paid  in  benefits — the  reserve  or  emergency 
fund  of  the  association — exempt  from  appro- 
priation by  creditors  of  tbe  beneficiary  prob- 
ably has  no  direct  application  to  the  matter, 
as  it  does  not,  in  terms  at  least,  relate  to 
claims  against  the  association.  In  other  sec- 
tions, however,  tbe  creation  of  a  reserve  or 
emergency  fund  is  authorized  (section  6401), 
and  the  use  by  the  oflicers  of  any  part  of  tbe 
mortuary  or  emergency  fund  for  expenses  is 
forbidden  (section  5408).  The  laws  of  tbe 
Orient  society  provided  for  the  creation  of  a 
beneficiary  fund  to  be  used  only  for  tbe  pay- 
ment of  death  or  disability  claims,  a  portion 
of  it  to  be  transferred  to  a  reserve  fund  held 
for  the  same  purpose.  Under  such  circum- 
stances it  is  established  by  a  practically  un- 
broken line  of  authorities  that  the  money  so 
set  apart  to  meet  t>eneflciary  certificates  be- 
comes a  trust  fund  to  which  general  creditors 
of  the  association  may  not  look  for  the  pay- 
ment of  their  demands.  Nlblack  on  Benefit 
SodeUes  (2d  Ed.)  If  126,  300;  7  C.  J.  1068; 
note,  6  L.  R,  A.  (N.  S.)  235.  We  accept  that 
view,  and  as  a  necessary  consequence  bold 
that  in  order  for  tbe  plaintiff  to  recover 
against  the  Industrial  Company,  It  was  nec- 
essary for  him  to  show  that  it  bad  received 
from  the  Orient  society  assets  other  than  tbe 
accumulations  of  tbe  beneficial  and  reserve 
funds,  to  the  amount  of  his  claim. 

The  judgment  against  tbe  Orient  society 
is  afilrmed.  The  Judgment  against  the  In- 
dustrial Company  is  affirmed  so  far  as  It 
constitutes  an  adjudication  tbat  the  plain- 
tiff has  a  valid  claim  against  the  Orient  so- 
ciety for  the  amount  found  due  him ;  other- 
wise it  is  reversed,  and  the  cause  is  remand- 
ed, with  directions  to  try  the  issue  whether 
any  property  was  acquired  from  the  old  cor- 
poration other  than  such  as  was  beyond  tbe 
reach  of  Its  general  creditors,  and  to  render 
Judgment  In  accordance  with  tbe  result  of 
that  trial.    All  tbe  Justices  concurrins. 

On  Rehearing. 

The  Judgment  against  one  of  the  defend- 
ants having  been  reversed,  the  plaintiff  flies 
a  petition  asking  a  rehearing  or  a  modifica- 
tion of  the  decision  rendered. 
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[I]  1.  The  plalntMTa  Judgment  against  the 
Knights  and  Ladles  of  the  Orient  was  based 
upon  a  verdict  which  Implied  findings  that  he 
had  performed  services  for  It  as  a  medical 
oflScer  for  which  he  was  entitled  to  receive 
51,428.75;  that  he  had  received  $100  in  cash 
and  $300  by  being  credited  with  the  dues  of 
himself  and  a  relative,  upon  their  beneficiary 
certificates,  up  to  December  31,  1912;  that  it 
had  been  agreed  by  the  Orient  company  that 
as  such  dues  accrued  thereafter  they  should 
likewise  be  charged  against  his  claim  for 
services;  that  at  the  date  named  the  Indus- 
trial Insurance  Company  acquired  all  the  as- 
sets of  the  Orient  company,  and  undertook 
to  assume  liability  to  the  holders  of  its  ben- 
eficiary certificates,  but  afterwards  canceled 
the  certificates  carried  by  the  plaintifC  by  rea- 
son of  the  nonpayment  of  dues.  His  recovery 
against  the  Orient  company,  apart  from  in- 
terest, was  for  $1,327.75,  being  equal  to  the 
total  amount  of  his  original  claim,  less  only 
the  $100  cash  payment  In  other  words,  he  was 
allowed  to  recover  from  the  Orient  company 
the  full  amount  he  had  paid  It  as  dues— $300. 
This  allowance  was  permissible  according  to 
the  authorities,  on  the  theory  of  a  rescission 
of  the  contract  of  insurance  ^  Cyc.  108, 104), 
and  in  effect  amounted  to  a  setting  aside  of 
the  credit  of  $300  on  his  account  for  services. 
He  maintains  that,  so  far  as  concerns  this 
part  of  bis  claim,  the  liability  of  the  Indus- 
trial Company  is  primary;  that  it  results 
from  its  own  conduct,  and  not  from  its  suc- 
ceeding to  the  debts  of  the  Orient  company ; 
that  this  part  of  his  action  is  practically  an 
Independent  one  for  damages,  and  therefore 
that  he  should  be  aliowed  that  much  of  a 
recovery  against  the  Industrial  Company,  re- 
gardless of  whether  or  not  It  received  any 
of  the  general  fund  of  the  Orient  company. 

We  do  not  think  the  contention  weU  found- 
ed. The  cause  of  action  against  the  Indus- 
trial Company  with  respect  to  the  $300,  as 
shown  by  the  petition,  is  based  upon  the  re- 
fusal of  that  company  to  pay  his  assessments 
out  of  funds  applicable  to  that  purpose  which 
it  had  received  from  the  Orient  company.  If 
the  Industrial  Company  had  received  from 
the  Orient  company  no  assets  excepting  mon- 
ey belonging  to  the  mortuary  and  beneficiary 
funds,  it  had  nottdng  to  apply  to  the  plaln- 
tifTs  dues,  and  conmiltted  no  wrong  In  can- 
celing his  certificates  for  nonpayment,  for  we 
do  not  understand  that  there  Is  any  conten- 
tion that  the  Industrial  Company  became 
liable  to  the  plaintiff  upon  any  agreement  on 
Its  part  to  carry  out  the  contracts  of  the 
Orient  company.  The  plaiutifTs  right  to  re- 
cover against  the  Industrial  Company  npon 
this  part  of  his  Judgment  against  the  Orient 
company,  as  well  as  upon  the  rest  of  it,  de- 
pends upon  whether  there  was  a  transfer  of 
any  funds  other  than  those  which  were  ex- 
empt from  the  demands  of  general  creditors. 

[7]  2.  The  Jury  found  that  about  $3,000  In 


money  and  aboat  $5,000  in  secnritles  were 
turned  over  by  the  Orient  company  to  the 
Industrial  Company.  In  response  to  a  ques- 
tion as  to  how  much  of  the  assets  so  trans- 
ferred were  t)eneficlary  <*  mortuary  funds 
and  hoiw  much  belonged  to  the  general  fund, 
if  any,  they  answered: 

"Owing  to  the  nnbusinesslike  mannerin^  which 
the  affairs  of  the  order  were  conducted,  it  is  im- 
possible for  us  to  say  how  these  assets  were 
distributed." 

The  plaintiff  urges  that.  In  view  of  the  lat- 
ter finding,  upon  the  principle  that  exempt 
property  loses  its  character  as  such  when  it 
la  so  commingled  with  nonezempt  property 
that  Its  identity  cannot  be  determined,  all 
the  assets  transferred  should  be  treated  as  a 
part  of  the  general  fund,  or  at  all  events  that 
upon  a  further  trial  the  burden  of  showing 
tliat  none  of  it  belonged  to  the  beneficiary 
and  reserve  funds  should  be  cast  upon  the  de- 
fendant It  was  shown  that  the  Orient  com- 
pany maintained  three  funds,  the  beneficiary 
fund  and  the  reserve  fund,  from  which  losses 
were  to  be  paid,  and  the  general  fund,  from 
which  current  expenses  were  to  be  met  It 
was  not  necessary  that  the  precise  amount 
in  each  at  the  time  of  the  transfer  should  be 
ascertained.  The  question  was  as  to  the 
state  of  the  general  fund.  One  witness  testi- 
fied that  it  was  entirely  exhausted ;  another 
that  it  contained  from  $500  to  $1,000.  The 
Jury's  answer  did  not  amount  to  a  finding 
that  they  were  unable  to  decide  whether 
there  was  anything  in  that  fund,  and  the  find- 
ing was  not  aided  by  the  general  verdl<:t, 
since  no  instructions  were  given  relating  to 
the  matter.  To  establish  liability  on  the  part 
of  the  Industrial  Company,  as  a  part  of  Ills 
case,  we  deem  it  incumbent  on  the  plaintiff 
to  show  that  it  received  assets  from  the 
Orient  company,  other  than  the  beneficiary 
and  reserve  funds.  This  does  not  imply 
that  a  prima,  facie  case  may  not  be  made  out 
by  circomstantlal  evidence,  or  that  the  plain- 
tiff is  to  be  denied  the  l)enefit  of  the  rule  re- 
garding the  commingling  of  assets.  Such 
matters  must  necessarily  be  determined  by 
the  trial  court  as  they  may  arise. 

[«]  3.  The  plaintiff  criticizes  the  statement 
in  the  original  opinion  that  the  arrangement 
between  the  two  companies  amounted  to  a 
"substantial  merger,"  as  implying  that  the 
contract  between  them  was  valid.  It  was  not 
so  intended.  What  was  meant  was  that  the 
relation  between  the  conpanies  was  such  that 
the  Industrial  CcMnpany  was  liatde  for  the 
indebtedness  of  the  Orient  company  to  the  ex- 
tent of  any  nonexempt  assets  It  had  received. 
The  plaintiff  argues  that  the  contract  was 
void  and  that  the  lia/blllty  of  the  Industrial 
Company  is  measured,  not  only  by  the  non- 
exempt  assets  it  received  at  the  time,  but  by 
the  proiwrtlon  of  dues  afterwards  received 
from  members  of  the  Orient  company  which 
by  the  mles  of  tliat  company  would  have  been 
turned  into  Its  general  fund.  Whether  or  not 
the  contract  was  in  all  respects  vaUd,  It  was 
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not  cmitrolled  by  the  rale  applied  in  Bankers' 
Union  V.  Crawford,  67  Kan.  449,  73  Pac.  79, 
100  Am.  St.  Rep.  465,  which  turned  largely 
on  the  Incapadty  of  one  fraternal  beneficiary 
association  to  obligate  Itself  for  the  payment 
of  certificates  Issued  by  another.  The  In- 
dustrial Company  was  a  business  corporation, 
and  not  a  fraternal  beneficiary  association. 
Assuming  that  the  contract  was  Invalid,  If 
memlbers  of  the  Orient  company  saw  fit  to  ac- 
cept membership  In  the  Industrial  Company 
and  continue  payments  to  it,  we  do  not  think 
that  any  part  of  the  payments  so  made  would 
necesssarlly  be  held  liable  for  existing  debts 
of  the  Orient  company,  however  the  matter 
might  be  affected  by  any  special  equities. 

The  petition  for  a  rehearing  or  for  a  mod- 
iflcatlw  of  the  decision  ia  denied.  All  the 
Justices  concurring. 


CANNON  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 

(No.  20867.) 

(Supreme  Court  of  Kansas.    July  7,  1917. 

Rehearing  Denied  Oct.  12,  1917.) 

(Syllabus  6y  the  Court.) 

1.  Cabbiebs  €=>304(1)— Gabbiaqb  of  Pasben- 
GEB8— Duty  or  Cabe. 

In  the  absence  of  any  regulation  forbid- 
ding persons  to  enter  trains  to  assist  a  passen- 
ger, one  who  goes  upon  a  train  for  that  purpose 
has  an  implied  permission  or  license  so  to  do, 
and  the  carrier  owes  him  the  duty  of  ordinary 
care  for  his  protection  where  it  has  notice  of 
his  purpose  and  intention  in  entering  the  train. 

2.  Cabbjebs  «=>320(29)  —  Cabbiaqk  of  Pas- 

8EN0EBS— NeOLIQENCE. 

Notwithstanding  a  finding  that  a  passenger 
train  stopped  at  a  station  for  a  period  of  five 
minutes,  it  is  held  that  it  was  for  the  jury  to 
determine  under  all  the  facts  and  circumstances 
whether  one  who  entered  the  train  to  .assist  a 
passenger  was  given  a  reasonable  time  to  leave 
the  train  before  it  started. 

3.  Cabbiebs    €=>349— Cabbiagb   of   Passeit- 
OEB8— Actions — Neouoencb. 

The  special  findings  examined,  and  held  to 
show  that  after  discovering  the  negligence  of  the 
defendant,  the  plaintiff  was  negligent  in  attempt- 
ing in  the  darkness  to  alight  from  the  train 
while  it  was  running  at  eight  miles  an  hour,  and 
therefore  the  defendant  was  entitled  to  judg- 
ment on  the  findings. 

Johnston,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Kingman  Coun- 
ty. 

Action  by  Sam  Gannon  against  the  Atdii- 
son,.Topeka  &  Santa  Fe  Railway  Company. 
From  a  judgment  for  plaintifT,  defendant  ap- 
peals.  Reversed  and  remanded,  with  direc- 
tions. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  fbr  appellant 
Waiter  &  Connaughton,  of  Kingman,  for  ap- 
pellee. 

PORTER,  J.  The  action  was  to  recover 
for  injuries  sustained  by  plalntift  caused  by 
his  alighting  from  a  passenger  train  while  it 
was  In  motion.     The  petition  alleged  that 


plaintifr,  a  man  past  60  years  of  age,  went  to 
the  station  of  the  defendant  at  Kingman  to 
assist  his  son  and  his  son's  wife  in  taking  the 
train;  that  he  informed  the  brakeman  of  his 
purpose  in  entering  the  train,  and  that  the 
brakeman  permitted  him  to  enter  with  tliat 
understanding.  It  alleged  that  defendant, 
well  knowing  that  plaintiff  Iiad  not  had  suffi- 
cient time  to  deposit  the  l>aggage  and  return, 
started  Its  train,  and  that  acting  In  pursu- 
ance of  the  orders  of  the  brakeman  he  at- 
tempted to  alight  and  sustained  the  injuries 
complained  of;  that  when  he  reached  the 
lower  step  of  the  coach  after  the  train  was  in 
motion  the  brakeman  informed  him  that  he 
could  alight  with  safety  and  Instructed  him 
how  to  Jump.  It  alleged  that  the  plaintiff 
was  unacquainted  with  the  operation  and 
movement  of  passenger  trains  and  cars  and 
the  consequence  of  alighting  therefrom  wliUe 
they  were  in  motion,  and  that  at  the  time  his 
injury  occurred  he  was  in  the  exercise  of  or- 
dinary care  and  in  pursuance  of  the  Instruc- 
tions given  by  the  brakeman  upon  whl<^  be 
believed  he  could  safely  rely.  Negligence  was 
alleged  t)ecau8e  of  defendant's  failure  to  have 
Its  depot  platform  and  grounds  sufficiently 
lighted,  falling  to  keep  Its  passenger  train 
stationary  until  plaintiff  had  time  to  alight, 
and  in  the  wlUful  failure  to  exercise  ordi- 
nary care  and  stop  the  train  to  allow  lili^  to 
alight,  and  in  ordering  and  instructing  Iilm 
to  get  off.  The  answer  consisted  of  a  general 
denial  and  a  plea  of  contributory  negligence. 

The  evidence  for  plaintiff  showed  that  he 
followed  his  son  and  daughter-in-law  on  the  . 
train,  and  said  to  the  brakeman,  "I  am  Just 
helping  the  kids  on";  that  the  brakeman  did 
not  say  anything,  and  he  went  in.  He  set 
the  baggage  down  and  diook  hands  with  Ills 
folks,  when  his  daughter-in-law  said,  "Daddy, 
the  train  has  started."    Plaintiff  testified: 

"I  went  out,  and  as  I  went  down  the  steps 
I  took  hold  of  the  upright  rail;  *  •  •  saw  it 
was  so  dark.  *  *  *  I  just  turned  around  and 
reached  up  with  my  right  hand.  I  was  facing 
south.  •  •  •  The  brakeman  said.  Turn  your 
face  with  the  car  and  jump.'  " 

His  testimony  was  that  after  getting  down 
on  the  step  he  changed  his  mind  and  thought 
he  would  go  t>ack.  He  did  not  ask  any  one 
to  stop  the  train.  One  of  plalntifF's  witnesses 
had  assisted  some  other  people  upon  the  same 
ixaln,  and  after  the  train  started  came  out  on 
the  platform  behind  the  plahitiff.  Tills  wit- 
ness testified: 

"The  brakeman  was  standing  in  the  vesti- 
bnle  of  the  coach  ahead.  *  *  *  He  was  fac- 
ing us.  When  Mr.  (jannon  got  to  the  vestibule 
he  stepped  down  the  step.  •  •  •  The  brake- 
man  said  to  him,  'My  God,  turn  your  head  the 
other  way  if  you  are  going  to  jump.'  Mr.  Can- 
non turned  with  his  face  toward  the  engine. 
That  was  in  the  opposite  direction  from  the  way 
he  started  to  get  off." 

The  witness  looked  down  the  steps  and 
saw  that  Mr.  Cannon  had  been  hurt  and  In- 
formed the  brakeman. 

The  Jury  found  a  yerdict  in  ptaintUTs  &• 
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Tor  tor  the  sum  of  |800,  and  returned  tbe  fol- 
lowing apedtil  findings: 

Q.  1.  After  stoppins  at  the  station  at  King' 
man,  how  lone  did  defendant'g  train  in  question 
remain  at  said  station  before  it  started  to  leave 
same?    Ana.  Five  minutes. 

Q.  2.  At  what  rate  of  speed  was  the  train 
moving  at  tbe  time  plaintiff  got  off  from  aame? 
Aas.  About  eight  miles  per  hour. 

Q.  3.  If  you  find  that  the  negligence  of  the 
defendant  caused  any  injury  to  the  plaintiff, 
state  in  what  respect  or  respects  tbe  defendant 
was  thus  negligent.  Ana.  Defendant's  agent 
started  the  train  before  plaintiff  could  leave  tbe 
car.    InsuCBcicnt  lighta  on  platform. 

Q.  4.  If  either  the  plaintiff  or  tbe  defendant's 
agent  and  employes  had  exercised  ordinary  care 
and  caution  at  the  time  and  place  in  question, 
would  the  injury  to  plaintiff  have  been  avoided? 
Ans.  If  the  plaintiff  and  defendant's  agent  had 
hoth  exercised  ordinary  care  and  cantion.  the 
injury  to  plaintiff  would  have  been  avoided. 

Q.  5.  If  you  find  for  plaintiff,  what,  if  any- 
thing, do  you  allow  for  impairment  or  ability  to 
earn  a  livelihood  in  the  future?    Ans.  Nothing. 

Q.  6.  State  the  exact  cause  of  plaintiffs  fall- 
ing in  getting  off  the  moving  train.  Ans.  By 
getting  off  the  moving  train  on  the  defendant's 
dark  platform.  . 

Q.  7.  If  you  find  that  plaintiff  started  back  in- 
to the  coach  after  he  reached  the  lower  step  on 
the  platform,  when  he  first  started  off,  state 
why  he  started  back  into  the  coach.  Ans. 
Plaintiff  stated  he  thought  the  train  would  be 
stopped.  ^, 

Q.  8.  Did  brakeman  Kincaid  order  or  com- 
mand plaintiff  to  leave  the  train,  or  did  he 
merely  advise  him  aa  to  the  safer  method  of 
leaving  the  train  at  the  time?  If  the  brakeman 
did  either,  state  which.    Ans.    Advised  him. 

Q.  9.  Did  the  brakeman  tell  plaintiff,  in  sub- 
stance, that  if  he  was  going  to  jump  face  the 
other  way,  at  a  time  when  the  train  was  run- 
ning at  such  speed  in  the  dark  that  it  was 
clearly  of  great  danger  for  any  one  to  attempt  to 
get  off  the  train?    Ans.  Tes. 

Q.  10.  Did  the  train  arrive  and  depart  from 
the  station  on  or  near  about  schedule  time  on 
the  evening  in  {juestion?    Ans.  Yes. 

The  defendant  moves  for  a  Judgment 
against  the  plaintiff  on  the  apedal  findings  of 
fact,  which  was  overruled,  and  the  defendant 
appeals. 

The  defendant  Insists  the  findings  show 
that  plaintiff  was  afforded  a  reasoiiable  op- 
portunity In  which  to  alight  from  the  train 
after  his  errand  had  been  accomplished.  This 
Is  based  on  the  finding  that  the  train  stopped 
at  the  station  for  five  minutes.  We  think  it 
cannot  be  said  as  a  matter  of  law  that  reas<»- 
able  time  was  given.  The  question  was  for 
the  Jury  to  determine  under  all  the  facts  and 
circumstances  In  evidence.  It  Is  further  In- 
sisted that  the  findings  show  the  train  was 
moving  at  the  rate  of  eight  miles  an  hour 
when  the  plaintiff  attempted  to  Jump  off,  that 
he  bad  not  asked  the  brakeman's  advice  as  to 
tbe  dangers  of  Jumping^  and  that  there  is  a 
special  finding  that  the  brakeman  told  him 
if  be  was  going  to  Jump,  to  face  the  other 
way,  which  the  evidence  shows  was  good 
advice.  For  these  reasons  it  is  insisted  that 
even  if  the  plaintiff  was  not  afforded  a  rea- 
aonaMe  time  to  leave  tbe  train,  still  that 
could  not  have  been  the  proximate  canae  of 
bis  injuries,  but  that  the  injuries  were  oc» 
easioned  by  his  own  voluntary  act  in  Jump- 


ing from  the  train  without  any  necessity  for 
his  d(Aixg  so,  without  asking  that  the  train  be 
stopped. 

[1]  Among  the  cases  cited  by  defendant  in 
support  of  this  contention  is  Hill  v.  Louls- 
vUle  &  NashvUle  BaUroad  Co.,  124  Ga.  243, 
52  S.  E.  651.  3  li.  R.  A.  (N.  S.)  432.  In  that 
case  it  was  held  that,  admitting  the  u^ll- 
gence  of  the  railway  company  in  not  affording 
the  plaintiff  a  reasonable  length  of  time  to 
assist  his  relatives  in  boarding  the  train  and 
for  him  to  alight,  the  negligence  of  the  com- 
pany in  these  respects  was  not  the  proximate 
cause  of  plaintiff's  Injuries.  In  the  opinion  it 
was  said: 

"He  knew  of  such  prior  negligence  of  the  de- 
fendants, and  bad  full  opportunity  to  escape  its 
consequences.  With  such  clear  chance,  he  chose 
not  to'  avoid,  but  to  risk,  the  danger  of  alight- 
ing from  the  moving  train."  124  Ga.  247,  52  S. 
E.  651,  3  L.  B.  A.  (N.  S.)  432. 

To  tbe  same  effect  are  Lucas,  Administra- 
tor, V.  New  Bedford  &  Taunton  BaUroad 
Co.,  72  Ma8&  64,  66  Am.  Dec.  406;  Morrow 
V.  Bailway  Co.,  134  N.  C.  02,  46  S.  E.  12. 
In  the  latter  case  it  was  held  that  the  plain- 
tiff upon  his  own  showing  was  guilty  of  con- 
tributory negligence,  which  was  the  proxi- 
mate cause  of  his  injury.  In  the  opinion  it 
was  said: 

"When  he  found  that  the  train  was  in  mo- 
tion and  its  speed  steadily  increasing  be  should 
have  notified  the  conductor  of  his  sitxiation  so 
tbat  the  train  could  be  stopped,  or  he  should 
have  waited  until  it  reached  tbe  next  atation 
before  be  attempted  to  get  off.  His  failure  to 
do  so  and  his  attempt  to  alight  from  the  train, 
which  was  then  running  at  the  rate  of  three  or 
four  miles  an  hour,  waa  such  negligence  on  his 
part  as  defeats  his  right  of  recovery.  The 
plaintiff  in  this  respect  is  certainly  not  entiUed 
to  any  greater  consideration  than  a  passenger." 
134  N.  0.  97,  Oa  46  S.  B.  12,  14. 

Another  case  Is  Coleman  v.  Georgia  Bail- 
road  Co.,  84  G«.  1, 10  S.  E.  488,  where  it  was 
held  that  one  who  found  himself  in  the  same 
predicament  as  the  plaintiff  in  the  present 
case  must  either  remain  until  he  can  make 
known  his  wish  to  get  off,  or  take  the  risk  of 
alighting  while  the  train  was  In  motion.  The 
case  of  McDonald  v.  BaUroad,  87  Me.  466,  32 
Atl.  1010,  was  a  case  where  a  passenger  was 
injured  in  getting  off  a  moving  train  which 
had  carried  htm  past  bis  station.  WbUe  it 
was  held  to  be  tbe  obvious  duty  of  the  com- 
pany to  stop  its  train  a  sufilcient  length  of 
time  to  give  all  passengers  desiring  to  stop 
there  a  reasonable  opportunity  to  alight  with 
safety,  its  faUure  to  do  so,  it  was  held,  does 
not  Justify  a  passenger  in  leaving  a  moving 
train.  In  that  case  tbe  conductor  suggested 
that  the  passenger  should  Jump  with  tbe 
train,  and  it  was  held  tbat  this  showed  plain- 
ly the  intention  of  tbe  conductor  not  to  ad- 
vise the  passenger  to  leave  the  train,  but  to 
remind  him  of  tbe  safest  method  in  doing  so 
if  he  was  resolved  upon  making  the  attonpt. 
The  case  of  Berry  v.  Louisville  &  N.  R.  B. 
Co.,  109  Ky.  727,  60  S.  W.  609,  where,  as  in 
this  case,  one  of  the  grounds  of  recovery  was 
that  tbe  platform  was  not  sufilcleutly  lighted. 
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Is  relied  up<Hi  by  defendant  In  that  case  It 
was  held  to  be  obvious  that  plaintiff's  inju- 
ries were  not  due  to  such  darkness,  but  to 
•  his  own  negligence  in  attempting  to  alight 
from  the  moving  train  after  It  had  acquired 
considerable  speed ;  and  the  fact  that  It  was 
dark  at  the  time  was  said  to  make  more  evi- 
dent his  own  negligence  In  attempting  to  get 
off  the  train  under  those  circumstances. 

The  general  rule  Is  that  in  the  absence  of 
any  reflation  forbidding  persons  to  enter 
trains  to  assist  a  passenger,  one  who  goes  up- 
on a  train  for  that  purpose  has  an  Implied 
permission  or  license  so  to  do,  and  that  the 
carrier  owes  him  the  duty  of  ordinary  care 
for  his  protection  where  it  has  notice  of  his 
purpose  and  intention  in  entering  the  train. 
In  the  absence  of  any  sadi  notice,  either  actu- 
al or  constructive,  the  rule  Is  that  the  carrier 
owes  him  no  such  duty,  except  not  to  Injure 
him  willfnlly  or  wantonly.  Note,  46  L.  R.  A. 
(N.  S.)  357;  SCutchins  v.  Penobscot  Bay  & 
River  Steamboat  Co.,  110  Me.  369,  86  AU.  250, 
and  note  to  same  case,  Ann.  Gas.  19141),  134, 
citing  cases  In  support  of  the  rule  that  when 
such  an  intention  Is  known  to  the  carrier  it  Is 
bound  to  exercise  reasonable  care  in  allowing 
such  person  to  alight,  and  in  the  absence  of 
contributory  negligence  on  the  part  of  the 
person  injured,  the  carrier  Is  liable  for  inju- 
ries sustained  by  blm  when  caused  by  its  fail- 
ure to  exercise  ordinary  care.  See,  also,  4  R. 
O.  t>.  §  508.  Other  cases  are  cited  In  which, 
however,  the  railway  company  did  not  know 
of  the  purpose  of  the  plaintiff  in  altering  the 
train,  and  that  it  was  his  intention  to  get  off. 

[2,  3]  Upon  the  strength  of  these  authori- 
ties the  defendant  argues  that  as  a  matter  of 
law  the  special  findings  show  plaintiff  was 
guilty  of  contributory  negligence.  The  find- 
ings show  the  train  was  running  at  eight 
miles  an  hour;  findings  Nob.  8  and  9  are  to 
the  effect  that  the  brakeman  "merely  advised 
him  [plaintiff]  as  to  the  safer  method  of  leav- 
ing the  train  at  the  time,"  and  told  him  "it 
he  was  going  to  Jump,  face  the  other  way," 
and  that  this  was  at  a  time  when  the  train 
was  running  at  such  speed  in  the  darkness  "It 
was  clearly  of  great  danger  tar  any  one  to 
attempt  to  get  off  the  train." 

Finding  No.  4  reads: 

"Q.  4.  •  If  either  the  plaintiff  or  the  defendant's 
agent  and  employes  bad  exercised  ordinary  cars 
and  cantion  at  tiie  time  and  place  in  question, 
would  the  injury  to  plaintiff  have  been  avoided? 
Ans.  If  the  plaintiff  and  defendant's  agent  bad 
both  exercised  ordinary  care  and  caution,  the 
injury  to  plaintiff  would  have  been  avoided." 

It  Is  insisted  that  the  answer  must  be  coa- 
Btrued  as  a  finding  that  both  plaintiff  and  de- 
fendant failed  to  exercise  ordinary  care  and 
caution,  and  that  if  they  had,  plaintiff  would 
not  have  been  injured.  On  the  other  hand, 
the  conatmctlon  which  plaintiff  insists  should 
be  given  to  finding  No.  4  is  that  the  Jury  in- 
tended to  find  that  both  plaintiff  and  defend- 
ant had  not  exercised  ordinary  care,  which 
would  be  true  if  either  one  or  the  other  failed  - 


in  this  respect,  and  that  the  finding  construed 
so  as  to  uphold,  if  possible,  the  general  ver- 
dict, means  that  both  did  not  exercise  ordina- 
ry care  because  one  failed,  and  that  it  was 
the  defendant  the  Jury  meant  had  failed  to 
exercise  ordinary  care,  and  therefore  was  the 
only  one  negligent. 

The  failure  to  exercise  ordinary  care  ccm- 
stltutes  negligence.  The  undisputed  facts  as 
well  as  the  findings  show  that  after  discov- 
ering the  defendant's  negligence  the  plaintUT, 
In  attempting  to  Jump  from  the  train  in  the 
darkness  and  while  It  was  running  at  a  dan- 
gerous speed,  failed  to  exercise  ordinary  care. 
We  cannot  construe  the  findings  as  a  whole 
otherwise  than  as  meaning  that  both  plaintiff 
and  defendant  fftlled  to  exercise  ordinary 
care,  and  therefore  that  both  were  negligent. 

It  follows  that  defendant's  motion  for 
Judgment  on  the  findings  should  have  beat 
sustained. 

There  is  a  cross-appeal  In  which  the  plain- 
tiff insists  It  was  error  to  submit  questioa 
No.  9  over  his  objection.  He  insists  that  the 
question  could  not  be  answered^  Intelligently 
either  in  the  negative  or  affirmative.  The 
Jury,  however,  seems  to  have  answered  it  in- 
telligently and  In  accordance  with  the  testi- 
mony given  by  the  pUdntilTs  own  witnesses. 
There  was  no  error  in  submitting  the  ques- 
tion. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  mo- 
tloa. 

BURCH.  MASON,  WEST,  MARSHAIiU 
and  DAWSON,  JJ.,  concurring.  JOHNSTON, 
G.  J.,  dissenttog. 


TURNER  V.  STATE  BANK  OF  OTTAWA. 
(No.  21030.) 

(Supreme  Court  of  Kansas.    Oct.  6,  1917.) 

(Byllahut  J>v  the  Oourt.) 

Covenants  «=5>100(1)— Bbbaoh— Recovkbt. 

A  grantor  conveyed  by  deed  containinK  fall 
covenants  of  warranty  a  strip  of  ground  2  rods 
wide  and  40  rods  long,  described  as  Eastabrook 
street.  The  land  constituted  a  public  highway, 
by  dedication  of  a  former  owner  and  acceptance 
and  use  by  the  public  Meld,  the  grantee  was 
entitled  to  recover  the  value  of  the  land  in  an 
action  for  breach  of  the  covenants  contained  in 
the  deed. 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  Josle  Turner  against  the  State 
Bank  of  Ottawa.  Judgment  tor  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  S.  Jenks,  of  Ottawa,  for  appellant. 
Page  &  Oakes,  of  Ottawa,  for  appellee. 

BURGH,  J.  The  action  was  one  ft>r  breach 
of  the  covenants  contained  in  a  warranty 
deed.  The  plalntlfl  recovered,  and  the  de- 
fendant appeals. 

The  deed  ondertook  to  conveiy  a  strip  of 
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land  2  rods  wide  and  40  rods  long,  deBcribed 
as  BaatabrocA  street  Tbe  plaintiff  dalmed 
tbe  laitd  was  a  imUlc  talgjtway,  and  that  It 
became  such  by  dedlcatkn  of  Samuel  H. 
E)astabrook,  the  form»  owner,  and  accept- 
ance and  tise  by  tbe  puMic.  The  court  made 
very  full  findings  of  fact,  which  the  evidence 
sustains.  It  would,  not  make  tbe  world  any 
safer  for  democracy  to  print  the  findings  of 
fact,  or  to  print  and  debate  tbe  evidence. 
The  evidence  and  the  findings  are  sufficient 
to  warrant  the  Inference  of  dedication.  In 
the  findings  the  court  noted  the  opinion  of 
Samuel  H.  £a8tabro<A'»  son,  expressed  at  the 
trial,  that  Samuel  H.  Eastabrook  Intended 
the  strip  of  ground  as  a  private  way.  This 
court  is  not  permitted  to  choose  between  the 
opinion  of  tbe  witness  and  the  opinion  of  the 
trial  court.  If  choice  were  permitted,  the 
opinion  of  the  trial  court  would  be  pre- 
ferred. 

The  defendant  argues  that  the  highway 
was  not  an  Incumbrance  within  the  meaidng 
of  tbe  covenant  of  the  deed  relating  to  in- 
cnmbrances.  The  case  of  Ireton  v.  Thomas, 
84  Kan.  70,  lia  Pac.  306,  is  cited,  in  which 
it  was  held  that  a  levee  across  a  tract  of 
land  did  not  constitute  a  breach  of  the  cove- 
nant against  incumbrances  contained  in  a 
deed  of  the  land.  In  this  case  tbe  tract  con- 
veyed was  the  highway.  Tbe  exclusive  right 
of  the  public  in  perx>etnlty  affected  the  title, 
sdsln,  and  right  to  convey  of  the  grantor, 
and  affected  the  quiet  enjoyment  of  the  gran- 
tee. Consequently  there  was  no  room  for  the 
implication  indulged  in  the  Iretcfti  Case  that 
the  parties  to  the  deed  took  into  considera- 
tion the  visible  fact  of  the  highway,  fixed 
the  price  accordingly,  and  considered  the 
covenants  of  tbe  deed  as  not  applying  to  the 
existence  of  the  highway. 

The  court  found  the  value  of  the  landi  to 
be  $300,  and  assessed  the  plaiutlfi's  damages 
accordingly.  Under  the  circumstances  which 
have  been  stated,  the  plaintiff,  for  all  practi- 
cal and  benfefldal  purposes,  loses  tbe  land. 
The  possibility  of  a  reverslcm  is  too  remote 
to  be  considered  of  value,  and  the  defendant 
suffered  no  prejudice  on  account  of  the  meas- 
ure of  damages  applied. 

Tbe  Judgment  of  the  district  court  is  affirm- 
ed.   All  the  Justices  concurring. 


BTRON  STATE  BANK  v.  CREEK  et  aL 
(No.  21093.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(Si/llabui  hy  the  Court.) 

1.  GBEDrroBS'  Strrr  «=»39(1)  —  PBOOHasDiNOS 
IN  Aid  of  Executiow— SmrFiciKircT  or  Pe- 
tition— Statutb. 
The  petition  involved  herein  examined,  and 
held  to  state  a  cause  of  action  as  against  the  de- 
fendant bank. 


(AddUionol  SyUatuk  by  Biitorial  Stalf.) 
2.  Ckeditobs'  Suit  «s>16  —  Pboceedinos  iir 
Aid  or  ExEcvnoN— Fobual  EIxeciition. 
Where  the  ipetition  stated  a  cause  of  action 

m  proceedings  in  aid  of  execution  within  Gen. 
St  1915,  §  7426  (Code  Civ.  Proc.  f  522),  the  for- 
mality of  a  useless  execution  was  not  essential. 

Appeal  fro'm  District  Court,  •  Harper 
County. 

Action  by  the  Byron  State  Bank  against 
Richard  Creek,  with  garnishment  against  the 
Blist  National  Bank  of  Anthony.  From  an 
order  sustaining  the  garnishee's  demurrer  to 
the  petltlMi,  plaintiff  appeals.  Order  re- 
versed, and  cduse  remanded. 

H.  C.  KlrkendaU,  of  Cher<^ee,  Okl.,  and 
Myrtle  Youn^berg  and  B.  C.  Wilcox,  both  of 
Anthony,  for  appellant  Donald  Mulr,  of  An- 
thony, for  appellees. 

WEST,  J.  Plaintiff  appeals  from  an  order 
sustaining  tbe  defendant  bank's  demurrer  to 
its  petition,  "for  want  of  facta." 

[1]  In  substance  tb»  charge  was  that  the 
plaintiff  brought  two  separate  actions  before 
a  Justice  of  the  peace,  one  against  two  broth- 
ers as  partneis,  and  the  other  against  one  of 
them  individually,  and  recovered  Judgment 
against  the  partuership  for  $61.10,  and  one 
against  the  brother  singly  for  $103,  and  an- 
other for  $3a80,  each  with  interest  and  costs; 
that  the  defendant  was  summoned  as  gar- 
nishee in  the  actions  and  answered  that  it 
had  to  the  credit  of  the  firm  $307.89,  but  noth- 
ing belonging  to  the  brother  individually; 
that  the  bank  had  been  ordered  by  the  jus- 
tice to  hold  this  fund  temporarily  and  later 
pay  into  court  sufficient  to  pay  the  Judgment 
against  the  partnership.  The  petition  further 
alleged  that  in  fact  this  ibrother  was  owner 
of  the  $307.69  or  a  major  portion  thereof, 
the  other  partner  bdng  merely  nominal  with 
no  substantial  interest  in  the  fund  which  was 
kept  in  the  name  of  the  firm  for  the  purpose 
of  keeping  tbe  creditors  of  the  oae  against 
whom  the  Judgment  was  rendered  from  ap- 
propriating it  by  garnishment  process;  that 
this  brother  was  wholly  insolvent,  had  no 
property  in  the  Jurisdiction  of  the  court  or 
elsewhere  on  which  execution  could  be  levied ; 
that  the  plaintiff  could  not  appropriate  tbe 
fund  on  deposit  by  garnishment  or  other  legal 
process,  and  had  no  adequate  remedy  at  law 
by  which  It  could  collect  out  of  such  fund  or 
in  any  other  manner  its  Judgment  against 
the  individual  Judgment  creditor.  Other 
creditors  .of  the  firm  who  had  garnished  were 
made  defendants. 

If,  as  a  matter  <rf  fact,  tbe  fund  to  the 
credit  of  the  firm  actually  belongs  to  the  in- 
dividual Judgment  creditor  and  is  kept  cov- 
ered as  alleged  in  the  petition,  no  way  is  sug- 
gested by  which  It  could  be  reached  by  gar- 
nishment process  in  Justice  court,  and  the  pe- 
tition on  its  face  discloses  a  right  on  the  part 
of  the  plaintiff  to  proceed  In  the  way  and  for 
the  purpose  attempted.    Ludes  v.  Hood,  29 
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Kan.  49 ;  Hou^tcm  ▼.  Azelsaon,  64  Kan.  274, 
67  Pac.  825;  Oen.  Stat  1015,  i  7426  (Code 
av.  Proe.  {  522) ;   12  Oy&  38. 

[2]  The  formality  of  a  nseless  execution 
was  not  essential.  Taylor  v.  Stone  &  Lime 
Co.,  88  Kan.  547,  16  Pac.  751. 

The  oijler  sustaining  the  demurrer  of  the 
defendant  bank  Is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 


LARGE  T.  SCHAFF.  (No.  20979.) 

(Snpreme  C!ourt  of  Kansas.     Jnly  7,  1917. 

Rehearing  Denied  Oct.  12,  1917.) 

(SvHaitu  1>V  the  Court.) 
Cabriebs  e=»318(2)— Injuet  to  PASSENOBat— 
Neolioence. 
Plaintiff  was  the  purchaser  of  a  railway  tick- 
«t,  and  was  waitii;i;  on  a  railway  platform  for 
his  train  due  in  half  an  hour.  He  was  injured 
by  a  trunk  which  fell  from  the  top  of  a  baggage 
wagon  while  the  wagon  was  turning  from  the 
public  street,  across  a  drain  at  the  street  side, 
into  the  railway  company's  private  driveway 
alongside  its  platform.  Plaintiff  sued  the  rail- 
way company  charging  negligence  in  that  it 
knew  that  trunks  had  fallen  in  like  manner 
theretofore,  and  that  it  had  failed  to  erect  some 
protective  barricade  against  such  falling  trunks, 
and  failed  to  warn  the  plaintiff  that  trunks  were 
liable  to  fall  from  baggage  wagons  upon  that 
comer  of  the  platform.  The  owner  and  driver 
of  the  baggage  wagon  was  not  in  the  service  of 
the  railway  company.  The  existence  of  the 
drain  at  the  side  of  the  street  at  the  entrance  to 
the  railway  company's  driveway  was  not  the 
fault  of  the  railway  company.  Held,  that  the 
relation  of  the  railway  company  to  the  accident 
and  the  negligence  charged  against  it  were  alto- 
gether too  remote;  that  the  railway  company 
was  not  the  wrongdoer  responsible  for  the  plain- 
tiff's injuries;  and  that  the  demurrer  to  plain- 
tiff's petition  was  properly  sustained. 

Porter,  J.,  dissenting. 

Appeal  from  District  Ctourt,  Bourbon 
<V)unty. 

Action  by  Landon  Large  against  C.  E. 
Schaff,  receiver,  etc.  Demurrer  to  petition 
sustained,  and  plalntUF  appeals.   Affirmed. 

W.  P.  DlUard,  Hubert  Lardner,  and  Harry 
Warren,  all  of  Ft  Scott  for  appellant.  J.  H. 
Crider,  of  Ft  Scott,  and  W.  W.  Brown  and 
3.  W.  Reid,  both  of  Parsons,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  this  ac- 
tion for  Injuries  sustained  on  the  defendant's 
railway  platform  by  being  hit  by  a  trunk 
which  fell  from  the  top  of  a  baggage  transfer 
wagon.  The  plaintiff  had  come  to  defend- 
*  ant's  depot  at  Ft.  Scott  about  midday,  and 
had  purchased  a  ticket  for  Chetopa,  and  be 
was  waiting  on  the  platform  for  his  train 
which  was  due  In  about  half  an  hour.  A 
public  street  skirted  the  railway  platform  in 
the  east,  and  south  of  the  platform  was  a 
private  driveway  belonging  to  the  railway 
company,  which  was  used  by  persons  deliver- 
ing baggage  at  defendant's  depot.  By  the 
side  of  the  street  and  at  the  entrance  to  the 


driveway  was  a  drain  or  depres^on.  It  was 
this  d^resslon  which  caused  the  trunk  to 
fall  off  the  baggage  wagon.  The  wagon  be- 
•longed  to  the  owner  of  an  independent  bag- 
gage transfer  business  who  was  accustomed 
to  deliver  trunks  thereabout  It  was  alleged 
that  theretofore  trunks  had  been  justted  off 
baggage  wagons  in  the  same  manner  while 
crossing  this  depression. 

"Plaintiff  further  alleges:  That  he  received 
said  injuries  above  described  by  reason  of  and 
on  account  of  the  negligence  of  said  defendant 
and  his  servants  and  employes  who  were  looking 
after  and  taking  care  of  said  station  and  said 
station  platform,  in  carelessly  and  negligently 
failing  to  put  proper  protection  at  said  place,  as 
theretofore  trunks  had  fallen  from  the  wagons 
belonging  to  said  baggage  line,  and  other  baggage 
lines,  at  the  same  place,  and  said  defendant  and 
his  employes  knew  of  this  fact  or  should  have 
known  of  said  fact,  and  by  the  exercise  of  ordi- 
nary care  and  prudence  should  have  known  of 
the  danger  said  plaintiff  was  in  by  standing  at 
said  place  on  said  platform.  That  said  plaintiff 
was  not  aware  of  and  did  not  know  of  the  dan- 
ger he  was  in  at  said  time.  Defendant  knew  that 
the  platform  at  said  place  was  used  by  passen- 
gers and  should  have  kept  it  safe  for  their  use. 
That  the  private  roadway  belonging  to  said  de- 
fendant at  said  place  was  only  about  ten  feet 
wide,  and  that  persons  driving  a  baggage  wagon, 
as  was  being  driven  at  that  time^  would  have  to 
make  a  short  turn  in  order  to  dnve  in  and  upon 
said  private  roadway,  and  that  wagons  so  tam- 
ing loaded  as  aforesaid,  on  account  of  the  nar- 
rowness of  said  road,  and  on  account  of  the  wa- 
ter drain  which  was  there,  would  cause  trunks 
to  be  thrown  from  said  wagon.  That  said  de- 
fendant negligently  failed  in  any  way  to  warn  or 
notify  said  plaintiff  of  the  dangers  surrounding 
said  place  upon  said  platform  and  failed  to  put 
any  warning  signs  in  or  upon  said  platform  to 
warn  said  plaintiff  of  danger  at  said  place. 
Plaintiff  further  alleges  that  there  was  no  negli- 
gence on  his  part" 

A  demurrer  to  this  petition  was  sustained. 
Hence  this  appeal. 

The  high  degree  of  responsibility  imposed 
on  railroads  for  the  safety  of  their  passen- 
gers and  patrons  has  often  been  expounded 
by  this  and  other  courts.  Plaintiff's  counsel 
cite  some  extreme  cases  extending  that  re- 
sponsibility nearly  as  far  as  the  present  case, 
but  not  quite  so  extreme.  The  proximate 
cause  of  this  accident  was  the  careless  loading 
of  the  baggage  wagon  and  the  careless  driv- 
ing of  the  baggageman.  The  condition  which 
gave  effect  to  this  negligence  .was  the  drain 
or  depression  at  the  edge  of  the  street  at  the 
entrance  to  the  driveway  alongside  the  plat- 
form. It  Is  not  alleged  that  the  railway  com- 
pany was  responsible  for  that  depression. 
Presumably  that  drain  or  depression  was 
made,  properly  or  improperly,  by  the  public 
authorities  in  charge  of  the  street.  The  rail- 
way company  had  no  control  over  the  loading 
or  driving  of  the  baggage  wagon.  It  had  no 
control  over  the  drain  or  depression  at  the 
side  of  the  street  It  was  not  at  fault  because 
it  had  a  railway  platform  thereat,  nor  did 
reasonable  prudence  require  it  to  construct 
some  sort  of  barricade  to  prevent  tninks  care- 
lessly loaded  from  falling  on  its  platform 
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from  the  top  of  baggage  wagons  driren  by 
careless  drlTeni  across  the  drain  or  depres- 
sion negllgoitly  placed  at  tbe  street  side  in 
front  of  the  entrance  to  its  driTCway.  At  the 
very  most,  the  railway  only  famished  one  of 
the  conditions — a  receptlTe  one,  upon  which 
the  negligence  of  others  might  operate.  It  far- 
nlshed  the  platform.  It  Is  nrged  that  the  rail- 
way company  should  have  placed  some  warn- 
ing sign  thereabout.  To  be  of  any  practical 
value  such  warning  would  need  to  read  some- 
thing like  this: 

"Warning.— PatTODa  of  this  railway  company 
are  warned  that  trunks  are  sometimes  justlea  on- 
to this  platform  from  the  top  of  carelessly  load- 
ed and  carelessly  driven  baggage  wagons  while 
crossing  the  street  drain  to  enter  our  private 
driveway.    Look  out!" 

A  majority  of  the  court  are  of  opinion  that 
it  could  not  be  declared  as  a  matter  of  law 
that  the  railway  company  had  any  such  duty ; 
that  to  countenance  this  cause  of  action 
would  carry  the  railway  company's  responsi- 
bility altogether  too  far;  that  the  railway 
company  was  not  the  wrongdoer  whose  neg- 
ligence caused  plalntifTs  injuries;  and  that 
the  railway  company's  relation  to  the  acci- 
dent was  80  extrem^  remote  and  attenuated 
that  it  cannot  be  subjected  to  damages  there- 
for. 

The  Judgmmt  is  affirmed. 

JOHNSOTON,  O.  J.,  and  BURCH,  MASON, 
WEST,  and  MARSHALL,  JJ.,  concurring. 
PORTER,  J.,  dissenting. 


ARNiyr  et  aL  t.  ARNDT  et  al.  (GRirBTTH, 

Interpleader).     (No.  21042.) 

(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 

(Syllaiui  hy  the  Court.) 

1.  Bastabds  e=»ia— Recoqnition— QuBsnon 
OF  B''act. 

Whether  an  illegitimate  daughter  has  been 
80  recognized  as  such  by  her  father  as  to  con- 
stitute a  general  and  notorious  recognition  of 
that  relation  is  a  question  of  fact.  McLean  t. 
McLean,  92  Kan.  326^  140  Pac  847. 

2.  Bastabds  *=»66,—  Rkooonitior  —  Evi- 
dence. 

In  this  case  it  is  held  that  it  was  not  error 
for  the  trial  court  upon  the  evidence  to  find 
that  the  deceased  did  not  in  his  lifetime  rec- 
ognize the  appellant  as  his  child  either  in  writ- 
ing or  by  general  notorious  recognition  as  pro- 
vided by  section  3845,  General  Statutes  1915. 

Appeal  from  District  Court,  Wilson  County. 

Partition  by  E.  N.  Amdt  and  others 
against  Ed  Amdt  and  others,  in  which  Es- 
tella  Emma  Amdt-Griffith  filed  an  Interven- 
ing petition.  Judgment  for  defendants  on 
the  Issues  raised  by  the  intervening  petition 
and  the  intervener  appeals.    Affirmed. 

Smith  ft  Brobstv  of  Obanute,  for  appellant 
P.  C.  Young,  of  Fredonia,  for  appellees. 

PORTEIR,  J.  s.  T.  Arndt  died  Intestate  In 
Wilson  county  In  April,  1915,  the  owner  of 


a  quarter  secQon  of  land  In  that  cdnnty.  He 
left  surviving  him  three  brothers  and  a  num- 
ber of  nephews  and  nieces,  all  nonresidents. 
This  action  In  partition  was  brought  for  the 
purpose  of  dividing  the  land  between  the 
heirs.  While  It  was  pending  the  appellant, 
Bstella  Emma  Amdt-Grifflth,  filed  her  Inters 
venlng  petition,  alleging  that  she  is  a  mar- 
ried woman  living  In  Colorado,  and  that  be- 
fore her  marriage  her  name  was  EsteUa  Em- 
ma Amdt ;  that  she  Is  a  child  and  daughter 
of  S.  T.  Arndt,  the  deceased,  and  was  born 
near  Cisco,  111.,  In  18S0,  and  that  the  deceas- 
ed recognized  her  as  his  child ;  that  the  rec- 
ognition was  general  and  notorious  and  made 
to  persons  then  living  In  Wilson  county  in 
Kansas  and  to  various  persons  living  In  and 
near  Cisco,  111. ;  that  his  acknowledgment 
that  she  was  his  child  was  so  notorious  that 
It  became  a  matter  of  common  knowledge  in 
the  community  where  he  resided,  and  that 
it  was  generally  onderstood  by  people  living 
there  that  she  was  his  daughter.  Issues 
were  Joined,  and  the  cause  was  submitted  to 
the  court.  Upon  the  Issues  raised  by  the  . 
Intervening  petition. the  court  found  in  favor 
of  the  defendants  on  the  express  ground  that 
the  deceased,  8.  T.  Arndt,  did  not  in  his  life- 
time recognize  the  appellant  as  his  child, 
either  In  writing  or  by  general  notorious  rec- 
ognition as  provided  by  section  3845,  General 
Statutes  1916. 

[1,  2]  This  Is  purely  a  feet  case.  There 
was  overwhelming  testimony  produced  by  the 
plaintiff  to  show  that  she  was  the  daughter 
of  Lyda  Runkla,  then  njamarrled,  and  S.  T. 
Amdt,  the  deceased.  At  the  time  she  was 
born  her  mother  was  25  years  of  age  and 
Arndt  was  80  years  of  age.  They  lived  near 
Cisco,  111.,  and  were  both  employed  by  and 
lived  in  the  family  of  a  farmer.  They  were 
frequently  seen  together  In  company,  and 
the  evidence  of  witnesses  who  lived  In  that 
vldnity  at  the  time,  together  with  the  testi- 
mony of  appellant's  mother  and  all  the  cir- 
cumstances, established  beyond  any  question 
the  fact  as  to  the  parentage  of  the  appellant 
The  evidence  also  showed  beyond  any  ques- 
tion of  doubt  that  in  the  neighborhood  where 
the  deceased  resided  from  1880  until  the  time 
of  his  death  there  was  a  general  rumor  and 
understanding  that  he  was  the  father  of  the 
appellant ;  also  that  there  was  a  general  un- 
derstanding to  the  same  effect  in  the  com- 
munlty  In  Illinois  where  the  deceased  for- 
merly lived.  But  the  testimony  was  very  mea- 
ger as  to  his  recognition  of  the  appellant  as 
his  child,  and  the  finding  of  the  trial  court 
that  there  was  no  general  or  notorious  rec- 
ognition by  him  cannot  be  said  to  be  In 
conflict  with  the  evidence.  The  parentage 
alone  is  not  sufficient  to  entitle  an  Illegiti- 
mate child  to  share  In  the  father's  estate. 
Under  our  statute  lUegltUnates  are  entitled 
to  Inherit  from  the  father  "whenever  they 
have  been  recognized  by  him  as  his  children ; 
but  sncfa  recognition  must  have  been  general 


«s»ror  other  mms  Me  same  topic  end  KBX-NiniBER  in  all  Kay-Numbered  Dlgesta  and  Indezee 


Digitized  by  VjOOQIC 


1066 


187  PACIFIC  HEPORTBE 


(Kan. 


and  notorioas.  or  else  in  writing."  Sectioa 
3845,  Gen.  Stat  1915;  Record  v.  Ellis,  97 
Kan.  754,  156  Pac.  712,  Lu  B.  A.  1916B.  654, 
Ann.  Qas.  1917C,  822.  The  appellant  bad  tlie 
burden  of  proof  on  tbls  Issue. 

"Whether  an  illegitimate  son  has  been  so  rec- 
ognised as  audi  by  his  father  as  to  constitute  a 
general  and  notorioas  recognition  of  that  rela- 
tion is  a  question  of  fact."  Syl.  2,  McLean  v. 
McLean,  92  Kan.  326.  140  Pac.  847. 

No  good  purpose  would  be  served  by  at- 
tempting to  recite  the  testimony.  The  court 
was  not  obliged  to  believe  all  that  every  wit- 
ness said,  and  os  already  observed,  the  tes- 
timony produced  by  appellant  upon  this  is- 
sue was  far  from  satisfactory. 

T^e  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


BUST  V.  RUTHEBFORD  et  al.    (No.  21034.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(Syttahus  ly  the  Court.) 

1.  EXBCDT0B8  AND   AdMINISTRATOBS   fi=397— 

Administbatob's   Deed  —  Requlabity   of 

PBOCKEDiiTQa — Statute.  . 
Under  the  statute  (Gen.  St.  1915,  I  4617) 
making  an  administrator's  deed,  executed  by  or- 
der of  the  probate  court,  presumptive  evidence 
that  the  "administrator  in  all  respects  observ- 
ed the  directions  and  complied  with  the  requi- 
sites of  the  law,"  such  a  deed  is  prima  facie 
evidence  that  the  court  made  an  order,  which 
was  complied  with,  requiring  the  giving  of  a 
notice  of  the  hearing  of  the  application  for  an 
order  of  sale,  and  that  in  all  respects  the  pro- 
ceedings on  which  the  deed  was  based  were  reg- 
ular. 

2.  Deeds  *=»208(1)— Delivbby— BDinciiiJciT. 

Evidence  that  the  owner  of  real  estate  sign- 
ed and  acknowledged  a  deed  thereto  purport- 
ing to  take  effect  at  her  death,  which  she  re- 
tained in  her  possession  for  about  three  years 
and  then,  two  weeks  before  she  died,  gave  to  a 
custodian  with  other  papers,  in  a  sealed  en- 
velope, with  the  request  that  he  put  them  in 
his  safe,  giving  him  no  other  instructions  and 
no  information  as  to  the  character  of  the  con- 
tents of  the  envelope,  does  not  establish  a  de- 
livery of  the  deed. 

Appeal  from  District  Court,  Washington 
County. 

Action  to  quiet  Utle  by  W.  N.  Rust  against 
Minnie  A.  Rutherford  and  others.  Judgment 
for  plaintiff,  and  defendants  aiq;)eaL  Af- 
firmed. 

Bdgar  Bennett,  of  Washington,  Kan.,  for 
appellants.  Charles  Smith  and  J.  W.  Rector, 
both  of  Washington,  Kan.,  for  appellee. 

MASON,  3.  W.  N.  Rust  recovered  a  Judg- 
ment against  Minnie  A.  Rutherford  and  oth- 
ers qoleting  his  title  to  several  city  lots,  and 
the  defendants  appeaL 

The  property  was  formerly  owned  by  Sa- 
rah A.  Ayres.  The  defendants  claim  under  a 
deed  to  them  which  was  signed  and  acknowl- 
edged by  her,  but  which  the  court  found  had 
never  been  delivered.  :  The  plaintiff  claims 
under  a  deed  from  the  administrator  of  her 
estate.     No  direct  evidence  was  Introduced 


showli^  that  the  pr<ri>ate  court  bad  made  an 
order  respecting  the  notice  to  be  given  of  the 
hearing  of  the  petition  on  wbi(^  the  order 
for  the  sale  of  the  real  estate  was  founded. 
The  questions  presented  are:,  (1)  Wbetber 
the  administrator's  deed  Is  prima  fbde  evi- 
dence of  the  making  of  such  an  order,  and  of 
the  regularity  of  the  proceedings  in  other  re- 
spects; and  (2)  whether  the  finding  that  the 
deed  to  the  defendants  had  never  t>een  deliv- 
ered was  su[^)orted  by  the  evidence. 

[1]  1.  It  is  held  that  a  deed  made  under 
order  of  the  probate  court  is  not  admissible 
in  evidence  without  proof  of  the  facts  on 
which  the  right  to  execute  It  depends,  unless 
the  statute  so  provides.  Gatton  v.  ToUey,  22 
Kan.  678.  The  Statutory  provision  regarding 
the  admission  of  an  administrator's  deed 
reads: 

"The  deed  of  the  executor  or  administrator, 
made  in  pursuance  of  the  order  of  the  court 
shall  be  received  in  all  courts  as  presumptive 
evidence  that  the  executor  or  administrator  in 
all  respects  observed  the  directions  and  com- 
plied with  the  requisites  of  the  law,  and  shall 
vest  the  title  in  the  purchaser  in  like  manner 
as  if  conveyed  by  the  deceased  in  his  lifetime." 
Gen.  Stat  1916,  {  4617. 

This  does  not  In  so  many  words  make  the 
deed  itself  prima  fade  evidence  that  all  re- 
quirements of  the  law  essential  to  its  valid- 
ity  have  been  met,  and  this  fact  has  been 
commented  upon  in  Graden  v.  Mais,  T7  Kan. 
702,  95  Pac.  412.  The  deed,  however,  is  made 
presumptive  evidence  that  the  administrator 
has  "in  all  respects  observed  the  directions 
and  compiled  with  the  requisites  of  the  law." 
The  law  provides  that  the  administrator 
shall  give  notice  of  the  hearing  of  his  peti- 
tion for  an  order  to  sell  real  estate  for  sudi 
time  and  In  such  manner  as  the  court  shall 
require.  Gen.  Stat  1915,  {  4602.  A  presumiK 
tlon  that  the  administrator  in  the  proceed- 
ings in  respect  to  the  issuance  of  the  deed 
has  fully  complied  with  the  requisites  of  the 
law  Implies  that  he  has  given  notice  in  ac- 
cordance vlth  the  order  of  the  court  with  re- 
spect thereto,  since  that  is  required  by  the 
statute,  and  therefore  also  Implies  that  the 
court  has  made  such  an  order.  We  think  a' 
liberal  construction  of  the  statute  to  promote 
its  object  (Gen.  Stat  1915,  §  11829)  requires 
it  to  be  interpreted  as  meaning  that  an  ad- 
ministrator's deed  Is  prima  facie  evidence  of 
the  regularity  of  all  the  proceedings  on  which 
it  is  based. 

[J]  2.  In  May,  1908,  Sarah  A.  Ayres  signed 
a  deed  purporting  to  take  effect  at  her  death, 
and  to  convey  the  lots  to  the  defendants, 
which  she  acknowledged  before  the  register 
of  deeds.  She  retained  It  In  her  own  posses- 
sion, however,  until  about  two  weeks  before 
her  death  (In  May,  1911)  when,  according  to 
the  testimony  ot  the  person  who  drew  It  for 
her,  who  was  called  as  a  witness  by  tbe 
plaintiff,  she  left  it  in  his  possession  with 
other  papers  In  a  sealed  envelope,  wbldi  she 
asked  him  to  put  in  bis  safe,  giving  no  oth- 
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er  InstrucUonB  wbatever,  and  not  informing 
him  as  to  tbe  contents  of  the  envelope.  This 
evidence  was  entirely  consigtent  with  the  the- 
ory that  the  deed  was  left  with  the  custo- 
dian merely  for  safe-keeping — that  the  gran- 
tor retained  control  of  it,  and  therefore  that 
there  was  no  delivery  such  as  to  give  it  ef- 
fect EMdence  was  introduced  by  the  de- 
fendants having  some  tendency  to  the  con- 
trary, but  no  special  findings  were  made,  and 
it  cannot  be  said  that  a  different  conclusion 
from  that  reached  by  the  court  was  required. 
The  judgment  is  affirmed.  All  the  Justices 
concurring. 


INTEKNATIONAIi   HARVESTER   CO.   OF 
AMERICA      vj     (FRANKLIN!     COUNTY 
HARDWARE  CO.  et  aL     (No.  21029.) 
(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 

(SyUalu*  hy  the  Court.) 

1.  Bills  akd  Notes  «=»103(1)— Peaud— Con- 
BTBUcrrvB'  Knowusdoe — Officeb  or  Cobpo- 

BAHON. 
Where  one  assuming  to  have  knowledge  of 
the  facts  induces  the  director  of  a  corporation 
to  sign  a  note  by  false  statements  regarding  its 
business,  a  defense  to  the  note  on  the  ground  of 
auch  fraud  is  not  rendered  imavailable  to  the 
signer  by  constructive  knowledge  of  the  com- 
pany's transactions  imputable  to  him  as  one 
of  its  officers. 

2.  Bills  and  Notes  «=5>520  —  Fraud  —  Bvi- 
miicB. 

Although  one  of  the  persons  alleged  to  have 
been  defrauded  did  not  testify  to  the  making  of 
the  false  statement  relied  upon,  that  omission 
was  supplied  by  other  testimony,  and  there  was 
room  tor  an  inference  that  he  was  influenced 
thereby. 

3.  Bills  and  Notes  <3=»l'03Cl)— Fbaud— Cow- 

STRUCTIVK    KNOWLEDOE— OmCEB     OF    COB- 
POBATIOK. 

Where  a  creditor,  for  the  purpose  of  induc- 
ing a  director  to  sign  the  note  of  a  corporation, 
falsely  represented  to  him  that  the  note  was 
secured  by  assets  in  the  bands  of  the  corpora- 
tion sufficient  to  meet  it,  the  fact  that  the  di- 
rector relied  upon  the  statement  without  further 
inquiry  is  not  fatal  to  a  defense  based  on  the 
fraud. 

4.  TBIAL  «=a260(9)— (REQTJEaTED  IrfSTBUCTIONS 

—Given  Instbuctions. 
Where  the  jury  were  instructed  that  a  re- 
covery on  the  ground  of  fraud  could  be  had  only 
'  if  certain  statements  had  been  made,  it  was 
not  error  to  refuse  an  instruction  that  such  a 
recovery  could  not  be  based  on  a  finding  that 
the  statement  was  not  made,  but  that  words 
were  spoken  which  the  person  addressed  believ- 
ed with  good  reason  were  intended  to  be  bo  un- 
derstood. 

Appeal  from  District  Court,  Franklin 
Coanty. 

Action  by  the  International  Harvester 
Company  of  America  against  the  Franklin 
County  Hardware  Company  and  W.  L.  Delano 
and  Mrs.  EUa  Hanna.  Judgment  for  defend- 
ants Delano  and  Hanna,  and  plalntltP  appeals. 
Affirmed. 

Ellis,  Cook  &  Bamett  and  Roy  K.  Dietrich, 
an  of  Kansas  City,  Mo.,  for  appellant.  F.  M. 
Harris  and  F.  A.  Waddle,  both  of  Ottawa,  for 
appellees.  , 


JOHNSTON,  C.  J.  The  Intemattonal  Har- 
vester Company  brought  an  action  upon  a 
promissory  note  signed  by  the  Franklin  Coun- 
ty Hardware  Company,,  a  corporation,  and  by 
several  individuals  who  were  directors  there- 
of. Two  of  the  signers,  W.  L.  Delano  and 
Ella  Hanna,  defended  on  the  ground  that 
their  signatures  had  been  procured  by  fraud. 
Judgment  was  rendered  in  their  favor,  and 
the  plaintiff  appeals. 

The  hardware  company  handled  the  plain- 
tlfTs  goods  under  a  contract  providing  that 
the  title  should  remain  in  the  plaintiff,  and 
that  sales  should  be  made  only  for  cash,  ex- 
cept in  the  case  of  some  of  the  larger  and 
more  expensive  implements,  which  might  be 
sold  On  time,  notes  for  the  deferred  payments 
to  be  taken  directly  to  the  plaintiff.  In  Sep- 
tember, 1915,  an  agent  of  the  plaintiff  visited 
the  establishment  of  the  hardware  company, 
and  found  that  it  had  sold  goods  consigned  by 
the  plaintiff  to  the  amount  of  $1,200,  and  had 
no  cash  on  hand  with  which  to  pay  the  plaiu- 
tilFs  claim  therefor.  The  hardware  company 
asked  time  in  which  to  make  payment,  and 
the  plaintiff's  agent  agreed  to  accept  the  com- 
pany's note  payable  January  1,  1918,  pro- 
vided it  should  be  signed  by  four  persons 
whom  he  named,  who  were  directors  of  the 
corporation.  Sudi  a  note  was  executed,  and 
is  tliat  sued  upon.  The  appellees,  W.  L.  Del- 
ano and  Ella  Hanna,  pleaded  that  their  sig- 
natures were  procured  by  the  false  represen- 
tation, made  to  them  by  the  plaintiff's  agent, 
that  the  hardware  company  had  on  hand  pro- 
ceeds of  sales  of  the  plaintifTs  merchandise, 
in  the  form  of  uncollected  notes  and  accounts, 
sufficient  to  meet  the  $1,200  note.  The  plain- 
tiff denied  that  such  representation  had  been 
made.  The  case  was  submitted  to  the  Jury 
under  such  Instructions  that  the  verdict  im- 
plied findings  that  the  plaintifTs  agent  made 
the  statement  referred  to,  knowing  it  to  be 
false,  for  the  purpose  of  inducing  the  appel- 
lees to  sign  the  note,  and  that  they  l)elleved  it 
and  attached  their  signatures  in  reliance 
thereon,  having  no  actual  knowledge  of  the 
business  of  the  hardware  company,  not  hav- 
ing been  actively  engaged  in  its  management. 

[1]  The  principal  contention  of  the  appel- 
lant is  that  the  defense  on  which  the  appel- 
lees prevailed  was  not  open  to  them  because, 
being  directors  of  the  hardware  company, 
they  were  conclusively  presumed  to  know  the 
condition  of  its  business,  and  could  not  be 
heard  to  say  that  they  had  been  misled  hy 
any  statements  regarding  it  In  some  situa- 
tions the  managing  officer  of  a  corporation  Is 
held  to  be  chargeable  as  a  matter  of  law  with 
knowledge  of  all  its  transactions.  Savings 
Bank  v.  Wulfekuhler,  19  Kan.  60;  Merchants' 
Bank  v.  Rudolf,  5  Neb.  527 ;  Tate,  Treasurer, 
V.  Bates,  118  N.  O.  287,  24  S.  E.  482,  54  Am. 
St.  R^.  719:  7  R.  O.  I*  668. 

This  principle  has  sometimes  beep  an- 
nounced in  such  terms  as  to  give  countenance 
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to  the  idea  that  It  Is  of  nnlrersal  api^catlon. 
Such  ezpressiona  must,  of  course,  l>e  regarded 
as  made  with  reference  to  the  facts  under 
consideration,  without  a  purpose  to  forestall 
the  de<dslon  of  some  question  other  than  that 
involved,  arising  out  of  different 'circumstan- 
ces. This  court  has  held  that  the  presump- 
ti(»  that  a  director  is  familiar  with  all  the 
business  transactions  of  a  corporation  is  not 
applicable  in  all  relations.  National  Bank 
V.  Drake,  29  Kan.  311,  44  Am.  Rep.  646.  And 
it  has  often  been  said  that  the  presumption 
is  not  necessarily  conclusive.  Proctor  t. 
Baldwin,  82  Ind.  370;  Boddy  v.  Henry,  113 
Iowa,  462,  85  N.  W.  771,  53  L.  R.  A.  769; 
Murray  v.  Nelson  Lumber  CO.,  143  Mass.  250, 
9  N.  B.  634;  Wakeman  v.  Dalley,  51  N.  T. 
27, 10  Am.  Bep.  651 ;  Converse  v.  Sharpe,  161 
N.  y.  571,  56  N.  B.  69 ;  Mason  v.  Moore,  78 
Ohio  St  275,  76  N.  E.  932,  4  Ll  R.  A.  (N.  S.) 
587,  4  Ann.  Cas.  240;  Elliott  on  Private  Cor- 
porations (4th  Ed.)  S  616;   10  Cyc.  826. 

In  Snider  v.  McAtee,  165  Mo.  App.  260,  147 
S.  W.  13©,  the  court  refused  to  apply  the  pre- 
sumption to  defeat  an  action  for  fraud.  One 
form  in  which  the  rule  has  been  stated  Is 
that  the  director  is  chargeable  with  all  mat- 
ters which  it  is  his  duty  to  know.  21  A.  &  E. 
Bncycl.  of  I*  806.  It  may  well  be  doubted 
whether  In  the  situation  here  presented  the 
appellees  owed  any  duty  to  the  plaintiff  to  be 
familiar  with  the  business  of  the  hardware 
c<HDP«VDy.  But  It  is  not  necessary  to  lay  down 
any  general  rule  as  to  how  the  application  of 
the  principle  of  constructive  notice  is  affected 
by  the  relations  of  the  parties  to  the  contro- 
versy. It  Is  sufficient  for  present  purposes  to 
say  that  one  who  has  misled  another  by  a 
fraudulent  misrepresentation  cannot  escape 
the  ordinary  consequences  of  his  wrong  by 
showing  that,  although  his  victim  in  fact 
knew  nothing  of  the  matter,  knowledge  was 
to  be  imputed  to  him  upon  some  legal  theory. 
"The  law  of  constructive  notice  can  never  be 
so  applied  as  to  relieve  a  party  from  responsi- 
bility for  actual  misstatements  and  frauds." 
12  R.  C.  L.  376.  It  was  at  one  time  suggested 
by  this  court  that  in  view  of  the  statute  pro- 
viding that  the  record  of  a  deed  should  "im- 
port notice  to  all  persons  of  tlie  contents 
thereof,"  and  that  "all  subsequent  purchasers 
•  •  •  shall  be  deemed  to  purchase  with 
notice  [Gen.  Stat.  1915,  i  2069],  it  may  be 
that  a  subsequent  purchaser  would  not  be 
heard  to  say  that  he  had  no  notice  of  a  prior 
[recorded]  deed,  or  was  imposed  upon  by  the 
false  representations  of  his  vendor,  as  to  the 
title."  Claggett  V.  Crall,  12  Kan,  393,  397. 
But  when  the  question  arose  in  such  manner 
as  to  require  a  decision  it  was  held  that  a 
fraudulent  representation,  by  one  assuming  to 
have  personal  knowledge,  that  there  was  no 
Incumbrance  on  a  tract  of  land,  is  actionable, 
notwlehstanding  the  record  showed  the  con- 
trary. Carpenter  t.  Wright,  62  Kan.  221,  34 
Pac.  798. 

[I]  The  plaintiff  contends  that  its  demurrer 
to  the  evid^ice  of  W.  L.  I>elano  should  have 


been  sustained  on  the  ground  that  no  Showing 
was  made  that  he  had  been  Influenced  at  all 
by  the  alleged  misstatements  of  the  plaintlfTs 
agent  Delano  was  82  years  of  age,  and  said 
that  he  did  not  remenber  all  ot  the  conversa- 
tion ;  that  he  would  not  have  signed  the  note 
if  he  had  not  believed  Uiat  the  hardware  com- 
pany had  notes  and  accounts  arising  from 
the  sale  of  the  plaintiff's  goods  sufficient  to 
meet  it;  tliat  the  agent  said  the  company 
bad  enough  notes  and  accounts  to  pay  it; 
and  that  he  (Delano)  supposed  the  notes  re- 
ferred to  belonged  to  the  plaintiff;  but  be 
did  not  testify  that  the  agent  said  that  this 
was  the  case.  His  daughter,  however,  who 
seemed  to  be  advising  him  In  the  matter,  tes- 
tified that  the  agent  made  the  statement  re- 
ferred to,  and  we  think  that  there  was  room 
to  infer  that  Delano's  belief  was  influenced 
thereby, 

[3]  Complaint  is  made  of  the  refusal  of  an 
instruction  to  the  effect  that  the  appellees 
were  not  entitled  to  relief  on  the  ground  of 
fraud  unless  they  exercised  ordinary  pru- 
dence and  care  to  protect  themselves;  that 
if  they  were  in  such  a  situation  that  they 
could  have  readily  ascertained  tlie  truth  of 
the  matter  and  made  no  effort  to  do  so,  they 
could  not  recover.  There  is  a  conflict  of  au- 
thority as  to  the  extent  to  which  the  cre- 
dulity of  the  victim  of  fraud  operates  to  pro- 
tect the  wrongdoer,  concerning  which  it  has 
bem  said: 

"The  policy  of  the  courts  is,  on  the  one  hand, 
to  suppress  fraud,  and,  on  the  other,  not  to  en- 
courage negligence  and  inattention  to  one's  own 
interests.  The  rule  of  law  is  one  of  policy. 
Is  it  better  to  encourage  negligence  in  the  fool- 
ish, or  fraud  in  the  deceitful?  Either  course 
has  obvious  dangers.  But  judicial  experience 
exemplifies  that  the  former  is  the  less  objec- 
tionable, and  hampers  less  the  administration 
of  pure  justice.  The  law  is  not  designed  to  pro- 
tect the  vigilant,  or  tolerably  vigilant,  alone, 
although  it  rather  favors  them,  but  is  intended 
as  a  protection  to  even  the  foolishly  credulous, 
as  against  the  machinations  of  the  designedly 
wicked.  The  courts,  however,  are  not  entirely 
in  accord  as  to  the  circumstances  under  which 
fraudulent  representations  may  be  relied  on, 
although  it  cannot  perhaps  be  denied  that  negli- 

§ence  as  a  defense  in  cases  of  fraud  has  been  in 
anger  of  being  pushed  too  far.  There  would 
seem  to  be  no  doubt  that  while,  in  the  ordinary 
business  transactionB  of  life,  men  are  expected 
to  exercise  reasonable  prudence,  and  not  to 
rely  upon  others,  with  whom  they  deal,  to  care 
for  and  protect  their  interests,  this  require- 
ment is  not  to  be  carried  eo  far  that  the  law 
shall  ignore  or  protect  positive,  intentional 
fraud,  successfully  practiced  upon  the  simple- 
minded  or  unwary.  •  •  •  According  to  some 
decisions,  the  fact  that  a  par<7  who  does  not 
actually  know  the  representations  to  be  false 
has  means  of  ascertaining  their  truth  or  falsi- 
ty does  not  preclude  him  from  relying  on  awA 
representations.  Every  contracting  party,  it 
is  declared,  has  a  right  to  rely  on  the  express 
statement  of  an  existmg  fact  the  truth  of  which 
is  known  to  the  opposite  party,  and  unknown 
to  him  as  the  basis  of  a  mntual  engagement; 
and  he  is  under  no  obligation  to  investigate  and 
verify  statements,  to  the  truth  of  which  the 
other  party  to  the  contract  with  full  means  of 
knowledge,  has  deliberately  pledged  his  faith. 
According  to  others  the  party  to  whom  a  *opfe- 
sentatlon  is  made  must  exercise  reasooaUe  dill- 
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gence  to  d«tect  the  truth  or  faledty  thereof 
where  the  parties  stand  on  an  eqnal  footing  and 
the  matter  is  equally  open  to  the  inquiries  of 
both  parties."    12  R.  C.  L.  360-1. 

"The  modem  tendency — a  wholesome  one — ^is 
to  restrict  rather  than  extend  the  immunity 
of  one  who  gains  an  advantage  over  another 
by  purposely  misleading  him."  Epp  t.  Hin- 
ton,  91  Kan.  51S.  515,  138  Pac.  576,  677  (I* 
R.  A.  1915A,  675) ;  14  A.  4  B.  Encyd.  of  L. 
122. 

"The  trend  of  the  decisions  of  the  courts  of 
this  and  other  states  is  towards  the  just  doctrine 
that,  where  a  contract  is  induced  by  false  rep- 
resentations as  to  material  existent  facts,  which 
are  made  with  the  intent  to  deceive,  and  upon 
which  the  plaintiff  relied,  it  is  no  defense  to  an 
action  for  rescission  or  for  damages  arising 
out  of  the  deceit  that  the  party  to  whom  the 
representations  were  made  might,  with  due  dil- 
igence, have  discovered  their  falsitjy,  and  that 
be  made  no  searching  inquiry  into  facts." 
Speed  T.  Hollingswortb,  54  Kan.  436,  440,  38 
Pac.  496,  497. 

We  think  the  present  case  falls  within  the 
rule  which  has  been  thus  stated : 

"If  the  fact  represented  is  one  which  is  sus- 
cieptible  of  accurate  knowledge  and  the  speaker 
is  or  may  well  be  presumed  to  be  cognizant 
thereof  while  the  other  party  is  ignorant,  and 
the  statement  is  a  positive  assertion  contain- 
ing nothing  so  improbable  or  unreasonable  as 
to  put  the  other  party  upon  further  inquiry  or 
give  him  cause  to  suspect  that  it  is  false,  and 
an  investigation  would  be  necessary  for  him  to 
discover  the  truth,  the  statement  may  be  relied 
on."     23  Cyc.  33. 

[4]  Complaint  is  also  made  of  the  refusal 
of  a  requested  instruction  to  the  effect  that 
if  the  plaintiff's  agent  did  not  in  fact  make 
the  false  statement  charged  the  appellees 
could  not  recover,  although  they  may  have 
believed  with  good  reason  that  he  meant  to 
convey  that  meaning  to  them.  The  whole 
controversy  was  over  the  question  whether 
the  plaintiff's  agent  had  made  the  statement 
referred  to,  and  the  Jury  believed  that  he  had, 
or  they  could  not  have  returned  the  verdict 
they  did.  We  do  not  think  the  situation  re- 
quired the  giving  of  the  Instruction  re- 
guested. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


HOPSON  T.  UNION  TRACTION  CO. 

(No.  21043.) 

(Supreme  Court  of  Kansas,    Oct.  0,  1917.) 

fBvUabu*  bt  tk«  Oowrt.) 

1.  APFBAI.  AITD  EBROR  «3b1070(2)— HAItUI.I8B 

Ebrob— Sfeciai.  Firdinqb— Answers. 
No  material  error  was  committed  in  refus- 
ing to  require  more  definite  answers  to  certain 
questions  propounded  to  the  jury. 

2.  Appeal  akd  EiutOB  «=>1003— Findirqs— 
Etidemck. 

Tike  findings  of  the  jury  as  to  the  plaintiffs 
flaim  that  she  was  thrown  down  in  the  defend- 
ant's car  examined,  and  not  deemed  sufficiently 
inconsistent  or  contradictory  to  the  evidence  to 
warrant  a  reversaL 

8.  Tbxai,  «=>260(1)— REQCESTsn  Inbtbuotions 
—Given  Instbdotions. 

In  the  instructions  given  the  concrete  claims 
of  the  plaintiff  were  sufficiently  set  forth  to  give 
the  jnry  a  proper  understanding  of  the  issues 


to  be  tried;    hence  it  was  not  error  to  refuse 
instructions  stating  the  claimed  facts  still  more 
in  detail. 
4.  Cabbiebs  «=3348(11)— iRBTBTTonoif  —  Coh- 

TKIBUTOBT   NEeUGENOB— CONBTBUCTION. 

An  expression,  in  an  instruction  that  where 
both  parties  are  careless  neither  can  recover 
from  the  other  on  account  thereof,  construed 
with  the  foregoing  portion  of  such  instruction, 
and  htM  to  mean  that  the  carelessness  of  the 

glaintiff   in   order   to   preclude   recovery   must 
ave  materially  contributed  to  the  injury. 
B.  Appeal  anu  Ebbob  <8=»302(3)— Evidence— 

CONSinEBATIOH — STATUTE. 

Evidence  of  exdamationa  of  pain  '^as  ex- 
cluded, but  the  error,  if  any,  cannot  be  consid- 
ered, l>ecauBe  there  was  no  showing  on  motion 
for  new  trial  as  to  what  such  evidence  would 
have  been. 

6.  Evidence   $=>60e  —  Adkibbioh   of  Evi- 
dence. 

Certain  physicians,  in  testifying  concern- 
ing examinationa  of  plaintiff  made  by  them  and 
their  opinions  derived  therefrom,  were  permit- 
ted to  say  they  believed  she  was  shamming. 
Held,  that  while  such  evidence  should  be  view- 
ed with  strictness  and  caution,  its  reception  in 
this  case  was  not  error. 

7.  Cabbiebs  <8=»S03(1),  320(9)— Sbxtiwo  Down 
Passkngeb— Neguoknce. 

The  same  rule  as  to  starting  or  stopping  in 
case  of  a  passenger  boarding  a  street  car  and 
reaching  a  seat  does  not  necessarily  apply  as  in 
leaving  such  car.  Neither  is  it  necessarily  cul- 
pable negligence  as  a  matter  of  law  to  start  a 
car  before  a  passenger  thereon  has  reached 
what  is  termed  a  "place  of  safety":  the  rule 
governing  such  instances  being  dependent  on  the 
facts  of  each  given  case. 

West,  3.,  dissenting. 

Appeal  from  District  Court,  Mon^omery 
County. 

Action  by  Lona  H<qpson  against  tlie  Union 
Traction  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

A.  D.  Neale,  of  Chetopa,  for  appellant. 
Chester  Stevens,  of  Independence,  and  John 
J.  Jones,  of  Chanute,  for  appellee. 

WEST,  J.  The  plaintiff  sued  for  Injuries 
alleged  to  have  been  received  from  a  fall 
in  the  defendant's  street  car.  The  jury 
found  against  her,  and  she  appeals. 

She  alleged,  in  substance,  that  upon  enter- 
ing the  car,  the  rear  platform  of  which  Is 
about  eight  Indies  lower  than  the  floor  bo 
that  It  was  necessary  to  step  up  about  eight 
inches  to  enter  the  car  frcMn  the  platform, 
the  car  was  put  In  motion  while  she  was  re> 
moving  one  foot  from  the  lower  step,  which 
caused  her  to  be  and  remain  unsteady  when 
she  reached  the  platform ;  that  on  reaching 
the  platform  she  attempted  to  place  her  fare 
In  the  money  box,  and  while  she  was  so  at- 
tempting, and  while  she  was  still  unsteady 
on  account  of  the  starting  of  the  car,  and  be- 
fore she  had  suffldent  time  to  place  her  fare 
In  the  box  or  to  reach  a  place  of  safety  in 
the  car,  the  defendant  negligently  and  reck- 
lessly caused  the  car  to  be  suddenly  and 
violently  stopped  with  a  lurch,  at  a  place 
other  than  a  street  crossing,  thereby  throw- 
ing the  plaintiff  down  and  injuring  her.    The 
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plaintiff  testified  that  she  got  both  feet  on 
the  first  step,  then  put  one  foot  on  the  top 
step; 'that  Is,  the  platform. 

"I  had  my  right  foot  up  in  the  air  to  pnt  on 
the  top  step,  when  the  ear  started ;  it  started 
with  a  little  Inrch,  and  that  got  me  unsteady ; 
I  was  holding  with  my  left  hand,  and  my  nickel 
in  my  right  hand,  and  when  the  car  started  It 

got  me  unsteady,  so  I  grahhed  with  my  right 
and  and  got  the  rail  where  I  conid  hold  to  and 
climb  up  on  the  car;  that  threw  me  back 
against  the  door,  and  before  I  could  get  steady 
I  walked  one  step  around  the  box,  and  had  my 
hand  up  to  drop  the  nickel  in  place,  just  bad  it 
up  that  way  (indicating  direction)  when  the  car 
stopped  suddenly,  and  threw  me  backwards,  and 
I  was  struck  across  the  small  of  the  back, 
struck  the  step  of  the  car,  threw  my  head  be- 
tween the  benches." 

Charles  P.  NeaJle,  a  witness,  testified, 
among  other  things: 

"I  saw  the  plaintiff  enter  the  car;  the  car 
was  in  motion  when  I  first  saw  her  in  it ;  I  saw 
her  fall;  she  fell  backward,  and  a  little  side- 
ways; 1  got  hold  of  her  arm  and  helped  her  up ; 
rfie  sat  down  in  a  seat,  and  the  conductor  went 
to  her  and  talked  with  her ;  did  not  know  if  she 
was  hurt;  die  was  a  large  woman.  When  I 
first  saw  her  the  car  was  In  motion.  She  then 
was  kind  of  wobbly.  The  car  then  stopped,  the 
conductor  having  given  a  signal  to  stop.  The 
car  stopped  with  a  quick  jerk,  a  quicker  stop 
than  ordinary.  After  the  car  started  it  went 
perhaps  20  or  26  feet  before  it  stopped  a  second 
time.  The  car  stopped  to  let  this  woman  on, 
and  then  stopped  again  with  a  quick  jerk  before 
she  got  seated.  It  was  when  it  stopped  the  last 
time  that  the  woman  fdl  down." 

[1]  Another  witness,  Mrs.  Smith,  testified 
that  she  was  on  the  car  and  saw  the  plalntlfl* 
in  the  aisle  about  to  deposit  her  fare,  the 
conductor  gave  the  signal  to  start,  and  when 
It  had  ^one  15  or  20  feet  he  gave  another 
signal  to  stop,  and  it  stopped..  Witness  did 
not  see  the  plalntlfl  fall  or  see  her  on  the 
floor,  but  saw  her  rubbing  her  arm  or  shoul- 
der. R.  B.  Whipple,  the  conductor,  testified 
among  other  things,  that  the  plaintift  was 
on  the  car,  and  in  the  vestibule  when  he  gave 
the  signal  to  proceed.  Be  looked  around  and 
saw  a  man  coming,  looked  again,  and  saw 
the  plaintiff  sitting  down  In  the  doorway  of 
the  car,  her  feet  in  the  vestibule.  Then  the 
car  ran  20  or  25  feet  after  It  started  before 
it  stopped  again.  When  it  stopped  the  sec- 
ond time  he  saw  the  plaintiff  on  the  fioor; 
had  some  conversation  with  her  when  she 
left  the  car;  said  she  believed  she  was  hurt; 
believed,  she  bad  hurt  her  arm  or  strained  It. 
After  she  got  up  off  the  floor  some  one  took 
her  or  assisted  her  to  a  seat  He  remember- 
ed stating  after  the  injury  that  the  motor- 
man  brought  the  car  to  a  very  quick  stop, 
and  that  Just  as  he  did  so  Miss  Hopson  fell 
down. ,  The  jury  answered  special  questions 
to  the  effect  that  the  car  moved  from  5  to 
25  feet  after  the  plalntlfl  boarded  it  until  it 
cam^  to  a  stop,  and  also  the  following: 

"Q.  1.  Do  you  find  that  plaintiff  was  thrown 
down  by  the  stopping  of  the  defendant's  car  be- 
fore she  reached  her  seat?  A.  1.  We  don't 
Iwow." 

"Q.  3.  Do  you  find  that  the  witness  Keale 
assisted  the  plaintitf  to  get  up  after  she  had  fal- 
len down  in  the  car?  A.  3.  We  find  he  helped 
her  from  a  dttlng  position." 


"Q.  5.  At  the  time  the  plaintiff  fell,  state 
whether  the  car  was  Btopped  at  a  usual  stop- 
ping place.    A.  5.  We  don\  know  that  she  fell, 

"Q.  6.  Do  you  find  that  the  plaintiff,  Lona 
Hopson,  was  guilty  of  any  negligence  on  her 
part  which  contributed  to  her  injury?  A.  6. 
Yes. 

"Q.  7.  If  the  above  question  is  answered 
'Tes,'  state  of  what  negligence  you  find  Lona 
Hopson  guilty  which  contributed  to  her  injury. 
A.  7.  By  not  making  an  effort  to  seat  hersMf 
at  once. 

"Q.  8.  Do  you  find  that  the  defendant 
through  its  servants  and  agents,  knew,  or  ought 
to  have  known,  of  the  situation  of  Lona  Bop- 
son,  prior  to  or  at  the  time  she  fell?  A.  8. 
He  did  know." 

Complaint  is  made  that  answers  were  not 
required  to  be  made  more  full  as  to  the  maxi- 
mum speed  of  the  car,  as  to  whether  the 
plaintiff  was  thrown  down,  as  to  whether  the 
witness  Neale  assisted  her  to  get  up  after  she 
had  fallen  down  and  whether  the  car  was 
stopped  at  a  usual  st(q;>plng  place.  We  find 
no  evidence  touching  the  maximum  speed, 
and  there  was  no  dispute  as  to  where  the 
car  was  stopped.  The  other  matters  were 
suflldently  covered  by  the  answers  given. 

[2]  The  Jury  are  criticized  for  not  flfiding 
that  the  plaintiff  fell  or  was  thrown  down  in 
the  car  as  indicated  by  their  answer  to  que»- 
tion  No.  8.  But  the  majority  of  the  court 
deem  it  possible  that  the  Jury  may  have  con- 
cluded that  she  merely  came  to  a  sitting  po- 
sition, and  not  that  she  was  thrown  down 
prone  by  the  sudden  stopping  of  the  car. 

[3]  Instructions  were  offered  embodying  in 
detail  the  charge  of  the  plaintiff  as  to  the  al- 
leged cause  of  the  Injury  to  the  effect  that  if 
the  Jury  found  such  to  be  the  facts  the  ver- 
dict should  be  for  the  plaintiff.  These  were 
refused.  Instead  the  court  gave  instructions 
covering  the  duty  of  the  defendant  with  re- 
spect to  the  plaintiff,  in  viewof  the  charge  of 
starting  the  car  without  giving  her  time  to 
deposit  her  fare  and  reach  a  place  of  safety 
and  causing  the  car  to  stop  suddenly,  know- 
ing that  she  had  not  yet  reached  a  place  of 
safety  after  boarding  the  car,  and  the  jury 
were  advised  that  the  defendant  owed  her 
the  duty  of  exercising  the  highest  degree  of 
care  reasonable  and  practicable  in  the  man- 
agement of  its  cars,  and  for  failure  to  I'xe.- 
ciae  such  care  would  be  liable.  A  careful  ex- 
amination of  the  instmctlons  given  as  well 
as  those  refused  leads  to  the  conclusion  that 
no  error  was  committed  In  respect  thereto, 
those  glveji  being  auflSciently  concrete  to  give 
the  jury  a  proper  understanding  of  the  issues 
to  be  tried. 

[4]  The  jury  were  told: 

"If  the  Injuries  complained  of  by  the  plaintiff 
were  the  joint  res'nlt  of  the  plaintiff's  careless- 
ness and  lack  of  vigilance  for  her  own  safe^, 
and  of  the  failure  of  the  defendant's  servants  m 
charge  of  said  car  to  properly  manage  the  same, 
then  this  verdict  must  be  for  the  defendant  and 
against  the  plaintiff,  as,  if  both  parties  are 
careless,  neither  can  recover  from  the  other  on 
account  thereof." 

The  last  dause  is  assailed  as  an  Impropw 
or  incomplete  statement  of  the  law  of  coo* 
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trlfiatot7  negligence,  and,  If  taken  by  Itself, 
would  bf  snbject  to  crltlclBin,  but  In  conneo> 
tlon  with  the  fonner  part  of  the  sentence  re- 
ferring to  the  Injnry  as  the  Joint  result  of 
the  carelessness  of  both  parties  the  idea  that 
the  carelessness  of  the  plaintiff  must  have 
materially  contributed  to  the  Injury  is  up- 
held. 

[S]  Oon^lalnt  is  made  of  refusal  to  permit 
testimony  of  certain  witnesses  as  to  excla- 
mations of  pain,  by  defendant,  but  there  was 
no  showing  on  the  motion  for  new  trial  as 
to  what  such  evidence  would  have  been,  and 
therefore  the  error,  if  any,  cannot  be  con- 
sidered. GLv.  Code,  {  307  (Gen.  St.  1915,  g 
7209). 

[6]  Certain  physicians  in  testifying  con- 
cerning examinations  of  the  plaintiff  made 
by  them  and  their  opinions  derived  there- 
from were  permitted  to  say  that  they  believ- 
ed she  was  shamming.  This  is  said  to  have 
been  erroneous  and  an  Invasion  of  the  prov- 
ince of  the  Jury,  who  alone  were  to  deter- 
mine whether  or  not  the  plaintiff  was  injur- 
ed. It  was  proper  to  receive  evidence  of  the 
condition  of  the  plaintiff  when  so  examined, 
and  the  opinion  of  such  witnesses  as  to 
whether  or  not  she  was  then  suffering  from 
any  injury.  But  whether  she  was  honest  or 
dishonest,  sincere  or  shamming  in  respect  to 
her  claims  of  pain  or  injury  was  a  matter 
about  which  the  Jury  might  have  drawn  their 
own  conclusions  from  the  facts  g^ven  by  the 
physicians  without  their  opinions.  A  search 
for  authorities  discloses,  however,  that  simi- 
lar evidence  has  in  some  cases  been  admitted. 
Austin  &  N.  W,  Ky.  Co.  v.  McEUmurray 
(Tex.  Civ.  App.)  25  S.  W.  324 ;  State  v.  Hay- 
den,  51  Vt  296 ;  People  v.  Koerner,  154  N. 
T.  356,  48  N.  E.  730;  CTiicago  U.  T.  Co.  v. 
Fortier,  205  111.  305,  68  N.  E.  948.  See,  also, 
Cole  V.  Lake  Shore  &  M.  S.  R.  Co.,  95i  Mich. 
77,  54  N.  W.  6.38.  While  such  evidence  should 
be  viewed  with  strictness  and  caution.  Its 
reception  In  this  case  is  not  error. 

[7]  It  is  Insisted  that  the  same  rule  applies 
In  boarding  a  car  and  reaching  a  seat  as  in 
leaving  the  car  so  far  as  the  duty  of  the 
company  to  refrain  from  starting  or  stopping 
Is  concerned,  and  it  is  urged  that  the  trial 
court  erroneously  refused  an  instruction  that 
it  Is  culpable  negligence  to  start  a  car  before 
the  passenger  has  reached  a  place  of  safety 
thereon.  Authorities  on  both  sides  of  the 
question  are  presented,  but  we  hold  that  the 
effect  of  a  sudden  start  or  stop  while  one  is 
leaving  a  street  car  must,  of  necessity  In 
many  cases,  if  not  in  all,  be  different  from 
such  start  or  stop  while  one  is  inside  a  car 
in  the  act  of  reaching  a  seat.  Neither  can  it 
be  said  as  a  matter  of  law  that  it  is  culpable 
negligence  to  start  such  car  before  a  passen- 
ger thereon  has  reached  what  is  termed  a 
"place  of  safety."  The  rule  governing  such 
Instances  must,  of  practical  necessity,  be  de- 
pendent on  the  facts  of  each  given  case.    See 


Railway  Oo.  v.  Warren,  74  Kai.  248,  86  Pac. 
131,  88  Pac.  6S6;  Swing  v.  Street  Railroad 
Co.,  91  Kan.  388, 187  Pac.  940 ;  Helms  v.  Rail- 
road Co.,  96  Kan.  568,  152  Pac.  632. 

Hie  evidence  for  and  against  the  plaintiff's 
claim  of  injury  was  such  that  a  verdict  either 
way  would  iSnd  some  support.  It  is  manifest 
that  the  Jury  were  not  convinced  that  she 
was  entitled  to  recover  anything.  Their  gen- 
eral verdict  against  her  would  leave  her  with- 
out relief,  evoi  If  they  had  found  she  was 
thrown  down  as  alleged.  The  mllngs  com- 
plained of  are  not  found  to  be  such  as  to 
warrant  us  In  setting  the  verdict  aside. 

The  Judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
PORTEK,  MARSHALL,  and  DAWISON,  JJ., 
ooncurring. 

WEST,  J.  (dissenting).  Although  all  the 
evidence  of  the  plaintiff's  condition  and  treat- 
ment for  weeks  after  the  occurrence  may 
have  failed  to  convince  the  Jury  that  she  re- 
ceived any  injury.  It  was  their  duty  to  an- 
swer the  questions  submitted  fairly  and  con- 
sistently. This  they  did  not  do,  and  plain- 
tiff was  thereby  deprived  of  her  right  to  a 
fair  trial. 


EASTERN  KANSAS  OIL  CO.,  Limited,  et  al. 
V.  BEUTNER  et  al.    (No.  21044.) 

(Supreme  Court  of  Kansas.    Oct.  6,  1917.) 
(Syllalu*  hy  the  Court.) 

1.  Pbocess    «=>118— Exemptions— Nonbesi- 

DENT  TBUBTEE  IN  BANKBUPTCT. 

A  nonresident  trustee  in  bankruptcy,  ap- 
pointed in  this  state,  is  exempt  from  service 
of  summons  while  he  is  within  the  state  for 
the  sole  purpose  of  selling  property  under  an 
order  of  sale  issued  by  tl^e  referee  in  bank- 
ruptcy. 

2.  Appeal  anh  Ebbob  ®=978(2)— Appealablb 
Orders— Refusal  to  Set  Abide  Seecviok  or 

SulfMONS. 

Until  final  judgment  has  been  rendered  in 
an  action,  an  appeal  will  not  lie  to  reverse  an 
order  refusing  to  set  aside  the  service  of  sum- 
mons. 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  Eastern  Kansas  Oil  Company, 
Limited,  and  others,  against  Victor  Bentner 
and  others.  Judgment  by  default  against  de; 
fendant  Victor  Beutner,  and  he  appeals.  Re- 
versed. 

A.  F.  Florence,  of  lola,  and  E.  D.  MlkeseU, 
of  Fredonia,  ECan.,  for  appellant.  Apt  &  Apt, 
of  lola,  for  appellees. 

MARSHALL,  J.  Victor  Beutner  appeals 
from  a  Judgment  rendered  against  him.  His 
complaint  is  that  he  was  not  legally  served 
with  summons.  He  was  a 'resident  of  Kan- 
sas City,  Mo.,  and  was  a  trustee  in  bankrupt- 
cy, having  been  appointed  such  in  a  proceed- 
ing  in  the  United  States  District  Court  for 
the  District  of  Kansas.    He  was  served  with 
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summons  while  in  Allen  county  selling  prop- 
erty under  an  order  of  sale  issued  in  the 
bankruptcy  proceeding.  He  was  not  then  in 
Allen  county  for  any  other  purpose.  He  en- 
tered a  special  appearance  in  the  action,  and 
moved  to  quash  the  summons  and  the  return 
thereon.  His  motion  was  denied.  He  made 
no  further  appearance,  and  judgment  was 
rendered  against  him  by  default. 

[1]  1.  Could  service  of  summons  be  law- 
fully made  on  Beutner  while  he  was  in  Allen 
county  under  orders  of  the  referee  in  bank- 
ruptcy on  business  connected  with  the  trust? 
He  contends  that  such  service  could  not  be 
lawfully  made.  No  constitutional  or  statu- 
tory provision,  either  federal  or  state,  is 
cited,  which  exempts  a  trustee  in  bankruptcy 
from  service  of  summons  while  in  the  per- 
formance of  his  duty  outside  the  state  or 
county  of  his  residence.  In  Underwood  v. 
FoaiuL,  73  Kan.  408,  86  Pac.  5(^4,  8  Ann.  Cas. 
833,  this  court  said: 

"It  is  a  familiar  rule  of  law,  generally  al- 
though not  universally  accepted,  utat  apart  from 
any  statutory  immunity  all  nonresidents  of  a 
county  in  which  they  are  attending  court  pro- 
ceedings, either  as  Utigants  or  witnesses,  are 
privileged  from  civil  arrest  or  the  service  of 
summons  while  there  upon  that  business." 

See,  also,  Bolz  v.  Orone,  64  E^n.  670,  67 
Pac.  1108,  Reifl  v.  Tressler,  86  Kan.  273,  120 
Pac.  360,  and  GiUmore  v.  Gillmore,  81  Kan. 
283, 137  Pac.  858,  51  L.  R.  A.  (N.  S.)  8SS. 

Section  335  of  the  Code  of  Cavil  Procedure 
(Gen.  St  1815,  §  7237)  reads: 

"A  witness  shall  not  be  liable  to  be  sued  in 
a  county  in  which  he  does  not  reside,  by  being 
served  with  a  summons  in  such  county  while 
going,  returning  or  attending,  in  ol)edience  to 
a  subpoena." 

It  must  be  noticed  that  the  statute  quoted 
does  not  apply  to  any  person  except  one  who 
is  a  witness.  In  this  state,  the  rule  ex^nptp 
Ing  parties  from  service  of  summons  while 
attending  court  must  be  found  outside  the 
statute.  Th&t  rule  is  a  common-law  princi- 
ple. In  United  States  v.  Klrby,  7  WaU.  (74 
D.  S.)  482,  18  L.  Ed.  278,  the  Si«)reme  Court 
of  the  United  States  used  this  language: 

"All  persona  in  the  public  service  are  exempt, 
as  a  matter  of  public  poUcy,  from  arrest  upon 
civil  process  whfle  thus  engaged."  7  WaU.  486, 
18  L.  Ed.  278. 

It  has  been  held  that  attorneys  are  exempt 
from  service  of  summons  while  attending 
court  in  a  county  other  than  that  of  their 
residence.  Note,  L.  R.  A.  1817B,  883,  and 
cases  there  dted.  It  has  also  been  held 
that  a  hearing  before  a  referee  in  bankrupt- 
cy is  within  the  rule  that  a  party  may  at- 
tend a  Judicial  hearing  away  from  the  place 
of  Ills  residence  without  being  subjected  to 
the  service  of  process.  Morrow  v.  U.  H.  Dud- 
ley tc  Co.  (D.  C.)  144  Fed.  441;  Matthews  v. 
Tofts,  87  N.  Y.  868 ;  In  re  Smith  Const  Co. 
<D.  C.)  224  Fed.  228.  FoUowing  the  rule  an- 
noonced  in  Underwood  v.  Fosha,  73  Kan.  408, 
86  Pac.  664,  9  Ann.  Cas.  833,  and  the  princi- 
ple on  wlildi  the  other  cases  dted  were  de- 


cided, we  are  constrained  to  hold  that  tbe 
service  of  summons  on  Beutner  was  invalid, 
and  that,  therefore,  the  court  did  not  have 
Jurisdiction  to  render  any  Judgment  against 
him. 

[2}  2.  The  ruling  on  the  motion  to  quash 
the  summons  was  made  on- October  17,  1814. 
The  notice  of  appeal  was  served  on  May  18, 
1816.  The  plaintiffs  InsUt  that  if  it  was  er- 
ror to  deny  the  motion  to  quash,  tliat  error 
cannot  now  be  considered  because  the  appeal 
was  not  taken  within  six  months  after  the 
order  was  made.  In  Kansas  Rolling  Mill  Co. 
v.  Bovard,  34  Kan.  21,  7  Pac.  622,  thia  court 
said: 

"Petition  in  error  from  the  district  court  to 
the  Supreme  Court  will  not  lie  to  reverse  an 
order  of  the  District  Court  refusing  to  set 
aside  the  service  of  the  summons,  where  the 
case  is  still  pending,  undisposed  of,  in  the  dis- 
trict court"    (Syl.) 

See,  also.  Brown  v.  Kimball,  5  Kan.  SO; 
Dolbee  v.  Hoover,  8  Kan.  124;  Simpson  v. 
Rothschild,  43  Kan.  33,  22  Pac.  1019;  Simpson 
V.  Stein,  43  Kan.  35,  22  Pac.  1020;  Reynolds 
V.  Bank,  66  Kan.  461,  71  Paa  847. 

The  statute  has  always  provided  that  an 
appeal  may  be  taken  from  a  final  order,  or 
from  an  order  that  involves  the  merits  of  an 
action,  or  some  part  thereof.  Civ.  Code,  i 
565  (Gen.  St  1915,  i  7469).  The  ruling  on 
the  motion  to  quash  or  set  aside  the  service 
of  the  summons  was  not  an  appealable  order. 
It  was  neither  a  final  order,  nor  an  order 
that  involved  the  merits  of  the  action,  or  any 
part  thereof.  The  consideration  of  error  in 
denying  such  a  motion  must  wait  until  final 
Judgment  is  rendered. 

The  Judgment  is  reversed.  All  the  Jus- 
tices concurring. 


FREEMAN  v.  MISSOURI  PAC.  RX.  CO. 

(No.  21064.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(Byttahvt  t>p  the  Court.) 

1.  Justices  op  the  Peace  ®=»141(5)— Appbd- 
LATE  JtraisDicTioN— Consolidated  Actions 
— Waivbb. 

Three  separate  actions  against  the  same  de- 
fendant, brought  in  the  justice  court  each  for 
less  than  $100,  were  appealed  by  the  defend- 
ant to  the  district  court,  where,  on  defendant's 
motion,  the  actions  were  consolidated  and  tried 
as  one,  and  judgment  rendered  in  plaintiff's  fa- 
vor for  $180  and  costs.  Held  that,  plalntifT  hav- 
ing made  no  objection  to  the  consoliaation  of  the 
actions  for  the  purpose  of  trial,  it  is  too  late  to 
urge  that  this  court  has  no  jurisdiction,  on  tlM 
ground  that  there  are  three  separate  actions, 
each  for  less  than  $100. 

2.  Damaoes  iS=»62(3)  —  Mitigation  of  Dah- 

AGKS— PbEVENTION  OP  ESCAPK  OF  CATTtB. 

In  an  action  to  recover  damages  for  injuries 
to  cattle  escaping  from  a  pasture  by  reason  of 
a  defective  cattle  guard  maintained  on  its  right 
of  way  by  the  defendant  the  plaintiff  proved  16 
separate  escapes  of  the  cattle,  and  recovered 
damages  of  $1  per  head  for  each  time  they  es- 
caped and  for  the  cost  and  expenses  of  returning 
them  to  the  pasture.  Held,  that  the  doctrine 
that  one  who  is  injured  by  the  wrongful  act  of 
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another  cannot  remain  inactive  and  allow  in- 
creased damageaa  to  accrue,  and  recover  them 
from  the  wrongdoer,  when  at  slight  expense  ha 
could  have  averted  the  damages  or  reduced  the 
amount  thereof  (Atkinson  v.  Kirkpatrick,  90 
Kan.  515,  135  Pac.  579),  did  not  require  plain- 
tiff to  go  upon  defendant's  right  of  way  and  fix 
the  cattle  guard  after  defendant's  refusal  to 
comply  with  his  request  to  repair  it,  nor  require 
plaintiff  to  employ  a  herder  to  prevent  the  cat- 
tle from  escaping  until  such  time  as  the  defend- 
ant would  repair  the  cattle  guard. 
3.  Damages  «=344  —  Exfbnsxs  —  Ihjubt  to 
Animals. 
In  the  action  described  in  the  foregoing  par- 
agraph, the  plaintiff  was  not  entitled  to  recover 
expenses  incurred  in  going  to  and  from  his  resi- 
dence, which  was  five  miles  from  the  pasture,  in 
order  to  return  the  cattle. 

Appeal  from  District  Conrt,  BUBworth 
Cotraty. 

Actions  In  Justice's  cotirt  by  G.  M.  Freeman 
against  the  Mlssonri  Pacific  Railway  C!om- 
pany,  consolidated  on  appeal  to  district  conrt 
and  tried  as  one  action.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Modified. 

W.  P.  Waggener  and  J.  M.  ChalUss,  botli  of 
Atchison,  and  W,  R.  Seaver,  of  Tulsa,  for  ap- 
pellant Ira  E.  Lloyd  and  N.  F.  Mourse, 
both  of  Ellswortb,  for  appellee. 

PORTER,  J.  O.  M.  Freeman  owned  55 
head  of  cattle,  and  on  April  20,  1915,  placed 
them  In  a  pasture  in  EMswortlt  county, 
through  which  the  defendant  maintained  its 
line  of  railway.  At  various  times  the  cattle 
escaped  from  the  pasture  through  a  defective 
and  worthless  cattle  guard  maintained  by  the 
defendant,  and  on  May  4,  1916,  plaintiff 
brought  an  action  against  defendant  before 
a  justice  of  the  peace  to  recover  the  sum  of 
$90,  alleging  that  16  bead  of  the  cattle  es- 
caped on  April  28th,  and  that  he  was  dam- 
aged on  account  of  loss  of  time  In  putting 
them  back  in  the  pasture  and  that  the  cattle 
were  made  restless  and  were  damaged  there- 
by; that  on  May  1st  11  head  of  the  cattle 
escaped  under  the  same  conditions,  and  with 
the  same  damage;  that  on  May  2d  20  head, 
and  on  May  3d  14  head,  escaped  innder  like 
conditions,  and  with  like  damage.  On  May 
11,  1915,  he  brought  another  action  before 
the  same  justice  of  the  peace,  alleging  that 
20  head  of  cattle  escaped  tmder  the  same  con- 
ditions, and  with  like  damage,  on  May  4tb, 
5th,  6th,  7th,  8th,  and  9th,  and  he  asked  dam- 
ages in  the  sum  of  $96.  On  May  20th  he 
brought  another  action  before  the  same  jus- 
tice In  whldi  he  alleged  that  on  May  10th 
and  11th  20  bead,  and  that  on  May  15th  4 
head,  escaped,  and  that  22  bead  of  his  cattle 
escaped  from  the  pasture  at  three  different 
times  on  the  same  day,  May  16th,  and  that 
on  the  same  day  18  escaped,  and  that  at  an- 
other time  11  head  escaped,  and  ran  at  large, 
all  to  his  damage  In  the  sum  of  $91.  He 
aidEed  damages  for  the  cost  and  expense  and 
loss  of  time  in  putting  the  cattle  back  into 


the  pasture,  and  alleged  that  In  each  escape 
the  cattle  were  rendered  unruly  and  restless, 
and  were  damaged  on  account  of  t>eing  absent 
from  the  pasture.  The  three  actions  were  ap- 
pealed to  the  district  court,  and  there  con- 
solidated and  tried  as  one  action.*  The  Jury 
returned  a  verdict  In  plaintiff's  favor  for 
$180  and  costs,  upon  which  judgment  was  ren- 
dered.   The  railway  company  appeals. 

[1]  There  Is  a  motion  by  the  plaintiff  to 
dismiss  the  appeal,  on  the  ground  that  there 
are  three  separate  actions,  and  that,  not- 
withstanding the  consolidation  of  the  actions 
for  the  purpose  of  trial,  the  amount  involved 
in  each  being  less  than  $100,  this  court  has 
no  jurisdiction.  The  contention  is  that  the 
court  could  not  by  consolidating  the  actions 
deprive  the  plaintiff  of  the  right  to  insist  that 
the  judgment  was  flnaL  It  Is  said  that  the 
consolidation  was  forced  by  the  defendant. 
The  plaintlfTs  counter  abstract  shows  a  mo- 
tion by  the  defendant  that  the  three  actions 
be  consolidated  and  tried  as  one,  and  the 
journal  entry  of  the  ruling  on  this  motion 
merely  shows  that  the  court  sustained  the 
motion.  The  record  shows  the  consolidation 
was  made  without  any  objection  on  the  part  of 
the  plaintiff,  and  we  think  the  effect  was  the 
same  as  though  the  plaintiff  had  consented 
to  the  consolidation  of  the  cases  as  one  ac- 
tion. In  Skinner  v.  Cowley  County,  63  Kan. 
557,  06  Pac.  635,  three  s^arate  actions  were 
consolidated  In  the  district  court  by  consent 
of  the  parties,  and  it  was  held  that,  one  judg- 
ment having  been  rendered  which  aggregated 
more  than  $100,  this  court  had  jurisdiction. 
It  would  not  do  to  permit  the  plaintiff  to  sit 
by  and  waive  bis  objections  to  the  consolida- 
tion, and  be  in  a  position  to  appeal  in  case 
the  judgment  was  adverse  to  him,  and,  <hi 
the  other  hand,  with  the  judgment  In  his  fa- 
vor, question  the  right  of  the  defendant  to 
appeal  from  a  judgment  against  it. 

[2]  The  plaintiff  testified  that  the  first  time 
the  cattle  escaped  he  was  telephoned  and  went 
over  with  a  horse  and  buggy,  unlocked  a 
gate,  and  drove  the  cattle  in.  He  thought  his 
time  was  worth  $2.50.  Over  the  objection  of 
the  defendant,  be  testified  that  the  cattle 
were  damaged  $1  a  head  eadi  time  they  got 
out.  After  the  first  escape  of  the  cattle,  be 
went  to  the  station  agent  of  the  railway  com- 
pany and  asked  him  to  have  the  section  man 
fix  the  cattle  guard,  and  told  him  that  it 
would  take  but  a  little  time  to  repair  it,  so 
that  it  would  turn  the  cattle.  He  testified  on 
cross-examination  that  an  hour's  work  by  a 
man  would  have  repaired  the  guard,  so  as 
to  keep  the  cattle  in  the  pasture.  In  answer 
to  questions  on  cross-examination,  he  said 
that  iialf  an  hour's  work  would  have  put  the 
wing  of  the  cattle  guard  In  shape  to  prevent 
the  cattle  from  escaping;  that  be  did  not 
hire  any  one  to  stay  and  keep  the  cattle 
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from  getting  oat,  bnt  knew  of  no  reason  why 
a  man  could  not  atand  there  and  keep  tlie 
cattle  from  escaping.  The  plaintiff  lived 
about  five  miles  from  tbe  pasture.  On  sev- 
eral occaaionfi  he  employed  an  aotomobile  to 
take  him  to  the  pasture,  and  part  of  his  ex- 
pense was  for  charges  for  a«to  livery  to  and 
from  the  pasture.  One  of  bis  witnesses,  who 
had  assisted  a  number  of  times  in  putting 
the  cattle  bads,  testified  that  he  took  three 
or  four  pieces  of  railway  ties  and  put  tbem 
up  against  one  side  of  the  cattle  guard,  and 
the  cattle  stayed  in  and  did  not  get  out  for 
three  days;  that  someone,  he  did  not  know 
whom,  removed  the  ties.  He  estimated  that  a 
man  could  fix  the  place  where  the  cattle  got 
out,  so  as  to  keep  them  from  escaping,  and 
that  the  services  of  a  man  for  so  doing  would 
be  worth  ^1. 

[2]  There  are  two  contentions  made  by  the 
defendant.  The  principal  one  Is  that  the  evi- 
dence of  the  successive  escapes  and  resulting 
damage  and  expense  was  not  competent,  be- 
cause it  was  not  the  proper  measure  of  dam- 
ages; that  after  the  cattle  got  out  the  first 
time,  and  the  plaintiff  was  advised  of  the 
condition  of  the  cattle  guard,  It  became  his 
duty  to  minimize  his  damage,  and  to  place  a 
man  at  the  cattle  guard  to  prevent  the  cat- 
tle from  escaping,  or  that  It  was  his  duty  to 
go  upon  the  defendant's  right  of  way  and  fix 
the  cattle  guard  himself,  which  the  evidence 
shows  could  have  been  done  at  the  cost  of 
less  than  an  hour's  work.  Tbe  defendant  re- 
lies upon  the  well-established  rule  approved 
in  K.  P.  Ry.  Co.  v.  Mihlman,  17  Kan.  224, 
stated  as  follows: 

"After  a  wrong  has  been  committed,  it  is  the 
duty  of  tbe  injured  party  to  make  reasonable  ef- 
forts to  prevent  an  increase  or  extension  of  the 
injury,  and,  if  he  fails  to  do  so,  he  cannot  recov- 
er for  such  increased  injury."    SyL  6. 

The  opinion  in  that  case  quotes  from  tbe 
language  of  Chief  Justice  Shaw  in  Loker  v. 
Damon,  17  Pick.  (Mass.)  284,  as  follows: 

"In  assessing  damages,  the  direct  and  imme- 
diate consequences  of  the  injurious  act  are  to 
be  regarded,  and  not  remote,  speculative,  and 
contingent  consequences,  which  the  party  in- 
jured might  easily  have  avoided  by  his  own  act 
Suppose  a  man  should  enter  his  neighbor's  field 
unlawfully,  and  leave  the  gate  open;  if,  before 
the  owner  knows  It,  cattle  enter  and  destroy  the 
crop,  the  trespasser  is  responsible  But  if  the 
owner  sees  the  gate  open,  and  passes  it  frequent- 
ly, and  willfully  and  obstinately,  or  through 
gross  negligence,  leaves  it  open  all  summer,  and 
cattle  get  in,  it  is  his  own  folly."  17  Kan.  234, 
235. 

Another  case,  which  the  defendant  relies 
upon  as  directly  in  point,  is  Atkinson  v.  Klrk- 
patrlck,  90  Kan.  515,  135  Pac.  579.  There  a 
tenant  of  a  store  building  under  lease,  by 
which  the  landlord  covenanted  to  repair,  be- 
ing sued  for  rent,  set  \ip  a  counterclaim  for 
damages  to  stock  caused  by  water  from  a  de- 
fective downspout'  and  by  leaks  in  the  pipes 
of  a  water-closet.  The  defense  to  the  counter- 
claim was  that  the  loss  resulted  from  the 
failure  of  the  tenant  to  take  reasonable  pre- 


cautions to  protect  his  stock  after  he  knew 
of  the  risk  to  which  it  was  ^posed.  It  was 
held: 

"Error  for  the  court  to  refuse  to  instruct  the 
jury  that,  even  though  the  landlord  had  failed 
to  comply  with  his  covenant  to  repair,  the  ten- 
ant could  not  remain  inactive  and  allow  increas- 
ed damages  to  accrue  and  recover  them  from 
the  landlord,  when  at  idight  expense  he  could 
have  averted  the  damages  or  reduced  the  amount 
thereof."     Syl.  4. 

The  duty  of  the  injured  party  to  take  rea- 
sonable steps  to  have  a  machine  repaired, 
which  did  not  meet  the  conditions  of  the  con- 
tract under  which  It  was  purchased,  and 
where  the  defect  was  one  that  could  easily 
be  repaired,  was  held  controlling  in  Frick  Co. 
V.  Falk,  60  Kan.  644  82  Pac.  360.  Obviously 
this  doctrine  correctly  states  the  measure  of 
plaintifTs  duty  as  applied  to  his  conduct  each 
time  tbe  cattle  escaped.  It  required  him  to 
make  reasonable  efforts  to  mlnlmi2e  his  dam- 
ages' resulting  from  the  negligence  of  the  de- 
fendant. Thus  he  could  not  Increase  his 
damages  by  allowing  tbe  cattle  to  roam  about 
for  a  longer  period  than  was  reasonably  re- 
quired to  round  them  up  and  return  them  to 
the  pasture.  If  he  failed  to  act  with  rea- 
sonable promptness  in  this  respect,  he  could 
not  recover  for  any  damages  resulting  from 
such  failure.  But  was  he  bound  to  employ  a 
herder  to  see  that  his  cattle  did  not  escape, 
and  keep  one  cftiployed  until  the  defendant 
saw  fit  to  repair  its  defective  cattle  guard? 
Or  was  it  his  duty  to  go  upon  the  defend* 
ant's  right  of  way  and  make  temporary  re* 
pairs  to  the  cattle  guard? 

As  to  the  last  question  we  think.  In  view 
of  the  character  of  defendant's  premises  a 
right  of  way  to  be  used  exclusively  by  de- 
fendant for  railway  purposes.  It  would  not  do 
to  declare  that  plaintiff  was  obliged  to  go  up- 
on It  and  repair  the  cattle  guard.  The  rule 
in  tbe  case  of  landlord  and  tenant,  which 
was  applied  In  the  Atkinson  Case,  supra,  rests 
largely  upon  the  fact  that  the  tenant  has  pos- 
session and  can  make  temporary  repairs  to 
prevent  loss  to  his  property,  where  tbe  land- 
lord in  violation  of  his  contract  has  failed 
to  do  so ;  and  there  is  no  good  reason  why.  In 
such  a  situation,  the  tenant  should  not  act 
as  a  reasonably  prudent  person  In  the  cir- 
cumstances. He  imperils  no  public  or  pri- 
vate rights  by  doing  so,  and  no  rule  of  public 
policy  Is  violated  by  imposing  upon  falm  the 
duty  to  protect  his  own  property.  But,  con- 
sidering the  evil  consequences  which  might 
result  from  a  divided  authority  between  the 
railway  company  and  the  landowner  to  enter 
upon  and  repair  the  right  of  way.  In  attempt- 
ing to  do  which  the  landowner  might  impertl 
the  lives  of  travelers  and  endanger  the  prop- 
erty of  shippers,  we  must  hold  that  It  was 
not  the  plaintiff's  duty  In  this  case  to  go  up- 
on the  right  of  way  and  repair  the  cattle 
guard. 

Upon  the  other  question,  plaintifl'8  «^ 
dence  shows  that,  aft^  the  cattle  escaped  tbe 
first  time,  he  could  have  prevented  any  for" 
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ther  escape  by  employing  a  herder.  OTie 
court  mlgbt  assume  that  this  -  could  be  done 
at- the  current  rate  of  wages,  but  of  what 
that  rate  was  the  court  cannot  take  Judicial 
notice.  Manifestly  It  ^as  the  duty  of  the 
plalntur  to  make  reasonable  efforts  to^itre-' 
Tent  the  further  escape  of  the  cattle,  and  If 
It  be  conceded  that  this  required  him  to  em- 
ploy a  herder,  we  have,  in  the  absence  of  any 
evidence  on  the  subject,  no  way  In  which  we 
can  determine  whether  the  amount  of  dam- 
ages which  the  plalntUI  in  fact  recovered 
was  more  or  less  than  the  reasonable  cost  of 
the  services  of  a  herder  night  and  day  for  the 
period  from  April  29th  to  >^ay  16th.  While 
the  evidence  that  each  time  the  cattle  escap- 
ed, without  reference  to  the  length  of  time 
they  were  outside  the  pasture,  they  were  each 
damaged  Just  ?1,  is  very  unsatisfactory,  still, 
whether  they  were  injured,  and  the  amount 
of  the  damage  could  only  be  arrived  at  by 
an  estimate,  and  it  cannot  be  said  that  there 
was  no  evidence  to  sustain  the  finding  that 
they  were  damaged  to  this  extent. 

[3]  The  plaintiff  was  allowed  to  recover, 
however,  for  the  cost  and  expenses  paid  for 
the  use  of  au  automobile  to  drive  from  his 
home  to  the  pasture.  Clearly  this  formed  no 
part  of  his  damages  resulting  from  the  act  of 
the  defendant.  If  he  could  recover  $5 
charges  for  the  use  of  an  automobile,  because 
the  pasture  was  five  miles  from  his  residence, 
he  might  have  recovered  railroad  fare  and 
expenses  of  traveling  100  miles,  if  he  hap- 
pened to  be  that  far  from  the  pasture  when 
the  cattle  escaped.  The  cost  of  returning 
the  cattle  could  not  be  increased  by  the  ex- 
penses incurred  by  the  plaintiff  in  going  from 
his  home  to  the  pasture. 

The  Judgment  will  therefore  be  modified, 
and  the  court  Instructed  to  strike  out  all 
items  of  expenses  incurred  by  the  defendant 
in  going  to  and  from  the  pasture  to  return 
the  cattle.    All  the  Justices  concurring. 


KURT  V.  MOSCRIPT  et  aL    (No.  21083.) 
(Supreme  Coitrt  of  Kanws.    Oct  6,  1917.) 

(Syttabut  iv  the  Court.) 

SPEcmc  ,Pebfobmance  ^=353  —  Contbacts 
Enfoboeabl»— Fraud. 
Where  a  real  estate  agent,  who  is  employ- 
ed to  find  a  buyer,  fails  to  communicate  to  hia 
principal  an  offer  he  has  received,  and  as  a 
consequence  the  latter  names  a  lower  price,  at 
which  the  agent  agrees  to  take  H  himself.  Spe- 
cific perfwrmaiioe  of  the  resultinK  contract  will 
not  be  granted  at  tbe  instance  of  the  agent,  be- 
cause he  cannot,  even  after  his  agency  has 
ceased,  take  advantage  of  an  offer  brought  about 
by  his  previous  concealment  of  Information 
■wiMi  it  was  his  duty  to  impart. 

Appeal  from  District  Court,'  Kingman 
County. 

Action  for  s^dfic  performance  by  F.  C. 
Kurt  against  B.  M.  Moscript  and  others.  De- 
murrer  to  plalntlfTs  evidence  sustained,  and 
he  appeals.    Judgment  aflSrmed. 


B.  S^  Alexander,  of  Kingman,  for  appellant. 
C.  C.  Calkin,  of  Kingman,  for  appellees. 

MASON,  J.  B.  M.  Moscript,  the  owner  of 
a  half  Interest  In  a  quarter  section  of  land, 
the  other  half  Interest  In  which  was  owned 
by  his  brother  William,  had  some  correspond- 
ence with  P.  C.  Kurt,  an  Insurance  agent  and 
real  estate  broker,  which  the  latter  contends 
resulted  in  an  agreement  for  its  sale  to  him 
for  $2,000.  Kurt  brought  an  action  against 
Moscript  for  specific  performance.  A  deihur- 
rer  to  the  plaintUTs  evidence  was  sustained, 
and  he  appeals. 

The  full  correspondence  between  the  par- 
ties, so  far  as  It  affects  the  present  contro- 
versy, was  as  follows: 

Moscript  to  Kurt,  March,  1915: 

"Now  Concerning  A  Matter  that  I  will  Give 
to  Xou  in  Confidence  Trusting  You  From  Just 
My  Limited  Acquaintance,  I  Want  to  Sell  My 
Undivided  One  Half  Interest  in  the  Old  Home 
Place,  But  Can  give  No  Price  But  Will  Mke 
the  Price  Low.  I  thinlt  the  People  there  Want 
it.  I  Have  Had  all  the  Tax  to  pay  and  All  the 
Burden  and   Want  to  Get  Ont  From  Under. 

00  Down  there  And  Look  it  Over  and  tliey 
Will  think  You  Want  It  and  let  them  think  so. 
they  May  Offer  You  A  Deal.  I  Will  Give  A 
Reasonable  Commission  They  are  AU  Sore  On 
Me  Because  I  Sloped  their  Easy  Way  of  Mak- 
ing A  Living  and  Nothing  is  Bad  Einougb  for 
them  to  Say  about  Me  I  understand  Bill  has 
charge  of  Elmers  intres  now.  Engineer  the 
Matter  So  they  Will  think  Someone  Else  is 
after  it  and  See  What  the  Result  Will  Be." 

Kurt  to  Moscript,  March  20,  1915 : 

"Now  as  to  that  other  matter  will  say  that 

1  had  a  neighbor  go  and  see  Will  about  that. 
He  seems  to  think  he  can  arrange  to  get  this 
fixed.  In  fact,  he  left  an  offer  with  me.  This 
man  has  a  claim  in  Eastern  Colorado  that  he 
would  trade  yon  and  pay  you  $1500  in  cash  for 
your .1/2  interest.  This  is  just  a  prairie  quar- 
ter and  you  will  know  as  much  about  it  as  I  do. 
Am  giving  you  the  numt>ers  to  it  so  that  you 
can  tell  more  about  it.  S  1/2  of  NB  1/4  and 
N  1/2  of  SB  1/4  Sec.  34,  Township  30,  Range 
42,  Caca  Co.,  Colorado.  Now  I  do  not  know 
the  value  of  this  or  anything  about  it,  but  you 
pass  judgment  on  it  and  tell  me  what  yon  would 
do  on  it,  and  if  you  can't  use  that  land  give 
me  your  best  price  and  terms  on  a  cash  deal 
and  I  will  go  to  WiU  myself  and  see  what  1 
can  do." 

Moscript  to  Kurt,  April  2,  1916: 
"The  Land  in  Question  I  do  Not  want  the 
Colo  Land  at  all  Will  take  $2000  For  the  1/2 
of  the  Old  Home  Place  if  sold  Soon  Have  A 
Standing  Offer  of  $1800  For  it." 

Kurt  to  MOscript,  April  6, 1916: 
"Now  as  to  the-  deal  on  the  place  my  man 
came  In  that  wanted  to  trade  for  it.  I  told  him 
no  trade  would  go  and  we  talked  it  over  and 
we  thought  the  price  was  cheap  and  we  would 
just  buy  it  in  cahoots,  and  I  am  enclosing  yon 
check  for  $50.00' emest  money.  You  may  make 
out  deed  to  ine,  Frank  C.  Kurt,  or  if  you  'will 
leave  it  in  blank  and  mail  it  to  the  Spivey 
State  Bank  Spivey  Kansas  together  with  ab- 
stract and  when  same  is  oomplete  you  get  the 
balance  of  1050.00  deal  to  be  complete  inside 
of  30  days." 

Moscript  to  Kurt,  April  9,  1915: 
"Yours  With  Proposition  and  Acceptance  of 
My  Price  on  the  Undevided  One  Half  interest 
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in  the  Home  Place,  is  Before  Me  Flth  tiie 
Check  Fo  $50  Dan,  Dallahan  Has  A  Mortgage 
on  the  Place  For  $600  Not  Due  until  Next 
Fall  But  I  Have  Written  him  to  Day  Asking 
him  to  Cancel  it. and  He  Can  get  His  Money 
from  the  Spivey  Bank  When  it  is  Paid  in  there 
the  Balance  Can  be  Sent  to  Me  I  Asked  Him 
to  Have  &  A  Deed  Executed  there  On  Your 
Kansas  Forms  and  Sent  to  Me  For  Signature 
Ol-  If  He  Does  Not  Want  to  do  that  You  Can 
assume  the  $600  and  Pay  it  When  Due.  and 
Posably  You  Can  Do  Your  Business  Through 
His  Bank  as  Well  as  Through  the  Spivey  Bank 
But  I  Presume  the  E>eed  will  Be  Here  in  A  Day 
Or  So." 

Kurt  to  Moscrlpt,  April  12,  1915: 
"Tours  received  today  and  in  reply  to  same 
will  say,  that  I  did  not  know  there  was  any 
thing  against  the  place  here,  but  that  will  be 
O.  K.  yet  I  will  want  these  papers  all  to  go  to 
the  Bank  at  Spivey  as  that  is  where  I  do  my 
banking,  so  when  the  deed  is  signed  if  you 
must  return  to  Dan  Cllahan  ask  him  to  mail 
same  to  Spivey  and  we  will  take  up  his  papers 
there  and  I  wish  you  would  ask  him  to  not 
tell  what  the  consideration  in  this  deal  was,  as 
I  would  rather  not  let  that  out  yet  even 
throtigh  it  don't  make  any  difference.  I  pre- 
sume the  abstract  is  with  Dan  Callahan  &  the 
loan.  I  have  mailed  the  Ins  policy  to  The  War- 
ren Mtg.  Co.  the  premium  on  this  is  $13.75  you 
may  either  mail  check  for  that  or  instruct  Bank 
at  Spivey  to  hold  that  much  back  on  the  land 
deal  for  me.  I  wonder  if  I  can  sell  your 
brother  the  1/2  I  bought  from  you  or  if  he  will 
bock.  But  I  will  chance  that" 
Moscript  to  Kurt,  April  19,  1915: 
"Dear  Sir  I  Find  I  Can  Not  Get  this  Little 
Mortgage  Released  and  this  Deal  here  I  wished 
to  Make  baS  Been  Closed  Because  Someone  Else 
got  there  First  I  Have  Decided  Not  to  Sell  the 
Place  Just  at  Present  I  am  Returning  your 
check  I  think  this  Land  in  Barber  Co.  will  Be 
worth  More  money  in  the  Fall  then  Now  &  as 
I  Have  Just  Disposed  of  a  Mine  am  Not  Need- 
ing the  Money." 

Kurt  to  Moscript,  April  24,  1915: 
"Yours  with  check  enclosed  at  hand  and  in  re- 
ply to  same  will  say  that  I  am  returning  same 
herewith  and  if  you  can't  get  the  mortgage  re- 
leased I  will  take  it  with  same  on.  I  wUl  in- 
sist that  you  come  through  on  this  deal  as  this 
will  cause  my  damage  if  you  dent  on  account 
of  another  deal  that  this  spoiled.  You  say  that 
yon  made  another  deal  and  that  you  do  not  need 
the  money  &  ect.  that  did  not  sem  to  be  your 
reason  for  selling  in  the  first  place.  You  just 
wanted  to  get  this  deal  closed,  you  set  the  price 
and  I  took  you  up  and  you  acknowledged  the 
acceptance  of  same,  now  be  a  man  and  forward 
deed  to  Spivey  State  Bank  as  per  contract, 
please  send  check  for  the  insurance  $13.60." 

Moscript  to  Kurt,  April  28,  1915: 
"Your  Somewhat  Sarcastic  Letter  at  Hand 
•nd  in  Reply  will  Say  that  The  Only  Reason 
I  bad  to  SeU  you  that  Land  Wag  to  Make  A 
Deal  Here  That  I  thought  I  Could  Made  as 
Much  as  I  lost  on  the  Land  there  which  had 
to  Be  Made  Quick  and  in  Your  Proposition  of 
30  Days  I  had  Lost  the  Deal,  that  is  all  there 
is  to  It  and  I  turned  the  Deal  Down  with  You. 
IHnd  Enclosed  your  Check  for  $50  also  Check 
for  the  Amount  Of  the  Insurance." 

Kurt  testified  that  the  neighbor  whom  he 
bad  go  and  see  Will  Moscript  wa,s  John  Les- 
lie ;  that  Leslie  reported  that  Will  had  offer- 
ed $2,500  for  E.  M.  Moscript's  half  Interest 


in  the  land;  that  he  (the  plaintiff)  knew  when 
he  wrote  the  letter  of  March  20th,  and  daring 
the  rest  of  the  correspondence,  that  Will 
would  pay  that  for  it,  but  that  he  never  com- 
municated tills  fact  to  the  defendant;  that 
Leslie  had  offered  to  give  $1,500  and  the  Colo- 
rado land  for  the  defendant's  Interest  in  the 
quarts-  section  referred  to,  but  that  the 
plaintiff  had  agreed  to  talce  It  for  $2,000  on 
his  own  responsibility.  The  evidence,  there- 
fore, shows  substantially  these  facts: 

The  defendant. invited  the  plaintiff  to  act 
as  his  agent  In  an  effort  to  sell  the  land  to 
his  brother.  The  idaintlff  accepted  the  Invl' 
taUon  and  nnd^rtook  negotiations  to  that 
end.  He  procured  an  offer  of  $2,500;  but, 
instead  of  communicating  this  to  his  prin- 
cipal, he  submitted  another  offer  of  part  cash 
and  part  land,  saying: 

"If  you  can't  use  that  land  give  me  your  best 
price  and  terms  on  a  cash  deal  and  I  will  go 
to  Will  myself  and  see  what  I  can  do." 

This  elicited  an  offer  to  sell  for  $2,000, 
which  the  plaintiff  at  once  undertook  to  ac- 
cept for  his  own  benefit. 

Assuming  that  the  letter  of  April  eth  ad- 
vised the  defendant  that  the  plaintiff  was  un- 
dertaking to  buy  the  land  himself,  and  was 
no  longer  acting  as  his  agent,  and  that  the 
defendant  with  that  knowledge  continued  ne- 
gotiations which  resulted  In  an  agreement 
for  a  sale  at  $2,000,  we  think  the  court  was 
right  in  refusing  a  decree  for  specific  per- 
formance. Fair  dealing  on  the  part  of  the 
plaintiff  required  him  to  make  known  to  the 
defendant  the  fact  that  the  brother  to  whom 
he  desired  to  make  a  sale  was  willing  to  pay 
$2,500  for  the  land.  Had  this  been  done,  the 
offer  of  the  owner  to  sell  for  $2,000  would,  of 
course,  not  have  been  made.  The  plaintiff, 
therefore,  while  still  acting  as  the  defend- 
ant's agent,  induced  his  principal  to  name  a 
price  of  $2,000,  by  concealing  the  fact  that 
an  offer  of  $2,500  had  already  been  made 
by  the  very  person  to  whom  he  was  supposed 
to  be  trying  to  make  a  sale.  It  would  be  un- 
conscionable under  such  circumstances  to 
permit  him  to  divest  himself  of  his  fidud&ry 
character  and  take  advantage  for  his  own 
benefit  of  the  offer  brought  about  by  his  un- 
faithful conduct  in  withholding  infbrmatlon 
from  the  owner  while  still  undertaking  to  act 
In  his  behalf.  After  ttie  relation  of  princi- 
pal and  agent  has  ceased,  the  parties  may,  of 
course,  deal  with  each  other  as  strangers: 
but  equity  will  not  permit  the  former  agent 
to  reap  an  advantage  from  such  a  transac- 
tion at  his  prlndpal's  expense,  the  founda- 
tion of  which  was  laid  during  the  existence 
of  the  agency  by  withholding  InformatiMt 
which  it  was  his  duty  to  impart.  2  Ena  L. 
&  P.  1054;   2  O.  J.  714. 

The  judgment  is  affirmed.  AH  the  Joatioes 
ccmGurrinc 
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STATE   BANK   OF  ABBTVILUBJ  v. 

JELTZ  et  al.    (Na  21082.) 

(Supreme  Court  of  Kansas.    Oct.  6,  1917.) 

(SvlUihtu  by  the  Court.)   . 
X  Bnxs  AND  Notes  «=3242— Sionatukk— Li- 
ABiuTT  TO  Holder. 
If  a  peraoa  placing  his  name  on  a  promis- 
sory note  do  not  clearly  indicate  by_  appropriate 
words  an   intention  to  be  bound  in   a   special 
eapadty,  and  sign  as  maker,  bis  liability  to  the 
bolder  is  that  of  maker,  although  his  relation  to 
a  comaker  be  that  of  surety. 
2.  Bzzxs   AND   Notes   €==48  —  Liabiutt   of 

MaKKB— ApPUOATION   of  SECTJKm. 

By  making  a  promissory  note  the  maker  en- 

gagea  to  pay  it  according  to  its  tenor,  and  h« 
I  not  interested  in  the  manner  in  which  the 
proceeds  of  chattel  security,  given  by  a  comaker 
to  secure  the  note  and  other  indebtedness  of 
the  comaker,  are  applied. 

Appeal  from  District  Court,  Reno  County. 

Action  by  the  State  Bank  of  AbbyvUle 
against  N.  H.  Jeltz,  Wm.  Peoples,  and  others. 
Judgment  for  plaintlft,  aad  May  Peoples,  ad- 
mlnUtratrU  of  Win.  Peoples,  appeals.  Af- 
firmed. 

F.  Lw  Martin,  Van  M.  Martin,  and  John  M. 
Martin,  all  of  Hutchinson,  for  appellant  O. 
M.  Williams  and  D.  G.  Martlndell,  both  of 
Hutchinson,  for  appellee. 

BI0BOH,  J.  The  action  was  one  to  recov- 
er on  a  promissory  note,  and  for  the  applica- 
tion of  the  proceeds  of  the  sale  of  chattel  se- 
curity. From  an  adverse  judgment  one  of  the 
makers  of  the  note  appeals. 

Jeltz  was  a  perslstMit  borrow«r  from  the 
iwnk.  On  May  1,  1916,  a  renewal  note  for 
11,768  was  given  to  the  bank,  signed  by  Jeltz, 
and  signed  by  Wm.  Peoples,  the  appealing 
defendant,  as  makers.  Peoples  has  since 
died,  and  is  now  represented  by  his  admin- 
istratrix. The  note  was  secured  by  a  chattel 
mortgage  given  by  Jeltz.  On  May  15th,  Jeltz 
borrowed  more  money  of  the  bank,  and  pre- 
sented to  the  bank  a  note  for  f  1,926,  which 
included  the  note  of  May  1st  and  the  new 
loan.  The  note  of  May  15th  was  signed  by 
Jeltz,  and  purported  to  be  signed  by  Peoples. 
When  this  note  was  given  the  chattel  mort- 
gage securing  the  note  of  May  1st  was  re- 
leased, and  a  new  chattel  mortgage  was  given 
by  Jeltz,  which  made  a  slight  change  in  the 
security.  The  new  chattel  mortgage  covered 
future  advances,  but  provided  that  In  case  of 
foredosnre  the  debt  existing  at  the  time  the 
mortgage  was  given  should  tie  paid  first.  Sub- 
sequently other  loans  were  made  to  Jeltz,  un- 
til his  ind€A>tedne88  was  represented  by  a  note 
for  $2,900,  signed  by  Jeltz  and  purporting  to 
be  signed  by  Peoples.  Jeltz  left  the  state. 
Peoples  denied  signing  the  note  for  $2,900, 
and  other  notes  which  preceded  it.  On  the  oc- 
casion of'  renewals  old  notes  would  be  sur- 
rendered. Consequently  the  bank  could  do 
no  more  than  plead  the  various  loans  of  mon- 
ey, describe  the  notes  which  had  been  glvm. 


and  pray  judgment  for  the  amount  due; 
Peoples  admitted  signing  tbe  note  of  May  1, 
1915,  and  judgment  was  rendered  against  blm 
accordingly.  The  property  covered  by  the 
chattel  mortgage  was  sold  by  a  receiver,  and 
the  net  proceeds,  in  the  sum  of  $1,023,  were 
applied  to  disdiarge  the  otherwise  unse- 
cured balance  dae  tbe  bank  from  Jeltz. 

[1]  Tbe  defense  to  the  action  was  that 
Peoples  was  a  surety,  and  in  response  to  spe- 
cial questions  the  jury  found  that  Peoples 
borrowed  no  money  of  the  bank,  was  a  surety 
<mly,  and  notified  tbe  ttank  of  his  true  xelar 
tlon  to  the  paper.  Peoples  concedes  that  tbe 
cancellatioii  of  the  note  of  May  1st  and  the 
substitution  for  it  of  the  forged  note  of  May 
15th,  and  other  forged  notes,  did  not  dls- 
chaiise  his  liability,  but  he  says  no  judgment 
should  have  t)een  rendered  against  him  be- 
cause the  suit  was  for  Indebtedness  and  not 
on  tbe  note,  and  that  bis  llaUllty  as  surety 
arose  solely  upon  the  note.  The  contention 
relates  primarily  to  a  matter  of  form,  and  not 
to  a  matter  of  substance.  It  might  have  been 
met  by  a  very  simple  amendment  when  tbe 
note  which  Peoples  signed  was  identified,  and, 
if  necessary,  the  amendment  would  now  be 
treated  as  having  been  made.  No  amend- 
ment, however,  was  necessary.  Peoples 
signed  as  maker.  Tbe  obligation  was  his. 
He  was  principal  debtor,  primarily  liable  un- 
der tbe  negotiable  instruments  law,  and  can- 
not be  heard  to  say  that  the  indebtedness  was 
not  his,  no  accident,  mistake,  or  fraud  affect- 
ing the  capacity  in  which  be  signed  having 
been  alleged. 

£2]  The  maker  of  a  promissory  note,  "by 
making  it"  engages  that  he  will  pay  it  accord- 
ing to  its  tenor.  Neg.  lusts.  Act,  |  67,  Gen. 
Stat.  1915,  {  6587.  If  a  person  sign  other 
than  as  maker,  drawer,  or  acceptor,  he  is 
deemed  to  be  an  indorser,  "unless  be  clearly 
Indicates  by  appropriate  words  his  Intenttoo 
to  be  bound  in  some  other  capacity."  Neg. 
Insts.  Act,  i  70;  Gen.  Stat.  1915,  {  6590.  In 
this  instance  Peoples  not  only  failed  to  In- 
dicate by  appropriate  words  an  intention  to 
be  bound  in  a  special  capacity,  but  he  signed 
as  maker.  Therefore  bis  relation  to  the  bank 
was  fixed  by  virtue  of  bis  signature  and  tbe 
statute,  and  the  inquiry  into  the  suretyship 
relation  did  no  more  than  establish  bis  re- 
lation to  Jeltz. 

It  Is  insisted  that  in  any  event  the  proceeds 
of  tbe  chattel  security  should  have  been  ap- 
plied to  the  payment  of  tbe  note  of  May  15th. 
That  note  to  the  extent  of  $1,768  was  a  re- 
newal of  tbe  note  of  May  1st  which  Peoples 
signed,  and  the  chattel  mortgage  securing 
the  note  of  May  IStb  covered  substantially 
the  same  property  as  the  cbattd  mortgage 
released  on  May  ISljh.  This  contention  is 
made  on  tbe  ground :  First,  that  Peoples  was 
a  surety ;  and,  second,  that  the  chattel  mort- 
gage provided  the  debt  in  exlstenx^e  on  May 
15tb  should  be  paid  before  subsequent  ad  vane- 
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es  were  paid.  The  answer  Is  obvious.  So 
far  as  the  note  signed  by  Peoples  and  on 
which  Judgment  was  rendered  against  Peo- 
ples is  concerned,  his  liability  is  the  same  as 
if  Jeltz  and  the  Jeltz  chattel  mortgage  were 
not  Involved.  Peoples  signed  the  note  as  mak- 
er. He  did  not  limit  his  llablUty  to  that  of 
a  surety,  and  he  was  not  a  party  to  the  chat- 
tel mortgage.  If  Jeltz  were  appealing,  he 
might  argue  that  the  provision  of  the  chattel 
mortgage  relating  to  the  api^icaticHi  of  pro- 
ceeds of  a  sale  of  the  property  constituted 
an  appropriation  of  such  proceeds  to  the  pay- 
ment of  the  money  first  borrowed.  Peoples 
had  no  such  contract  with  the  bank,  and  his 
obligation  to  the  bank  is  measured  by  the 
terms  of  the  instrument  which  he  signed. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  coucarring. 


BOARD    OF    EDUCATION    OF    CITY    OF 

WICHITA  V.  BARRETT,  County  aerk. 

OIo.  2161&) 

(Supreme  Court  of  Kansas.    Oct  20,  1917.) 

(Syllaltu  hy  the  Court.) 
Schools  and  School  Distbicts  €=»102— Tek- 

RiTORiAL  LjMrrs^iTOs  fob  Taxatior— Bx- 

TSNSioN  of  Levies. 
Where  the  territorial  limits  of  a  city  school 
district  are  enlarged  under  authority  of  section 
9114  of  the  General  Statutes  of  1915,  the  situs 
for  taxatiotk  of  all  property  in  the  territory  an- 
nexed is  changed  forthwith  to  the  city  school  dis- 
trict ;  and  if  the  matter  is  brought  to  the  atten- 
tion of  the  county  cleric  in  sufficient  time  before 
November  1st  to  correct  the  levies  and  to  extend 
the  proper  city  school  district  levies  upon  the 
property  within  the  annexed  territory,  he  is  au- 
thorized and  required  by  section  1  of  chapter 
321  of  the  Laws  of  1917  to  make  such  correc- 
tion, and  to  extend  the  proper  levies  on  the  tax 
roU. 

Mandamus  by  the  Board  of  Education  of 
the  City  of  Wichita  against  H.  M.  Barrett, 
as  County  Clerk  of  Sedgwick  County,  Kan- 
sas.   Writ  allowed. 

Dale,  Amldon  &  Buckland,  of  yPlchlta,  for 
plaintiCr.  Ross  McCormick,  Kos  Harris,  and 
V.  Harris,  all  of  Wichita,  for  defendant 

DAWSON,  J.  The  board  of  education  of 
the  city  of  Wichita  invokes  this  court's  orig- 
inal Jurisdiction  In  mandamus  to  require  the 
county  clerk  of  Sedgwick  county  to  extend 
upon  the  tax  rolls  the  school  tax  levy  made 
by  the  plaintiff  board  upon  all  the  property 
situated  In  and  upon  a  certain  tract  of  land 
adjacent  to  the  city  of  Wichita,  which  was 
attached  to  the  city  school  district  on  July 
2,  1917.  Prior  to  that  date  the  territory 
and  property  sought  to  be  subjected  to  the 
plalntitTs  school  tax  levy  had  been  part  of 
rural  school  district  No.  63  of  Sedgwick 
county.  The  (diange  and  extension  of  the 
city's  school  district  boundaries  Were  made 


under  the  provisions  of  section  0114  of  the 
General  Statutes  of  199.6,  authorizing  the  at> 
tachment.of  territory  adjacent  to  a  dty  of 
the  first  class  for  school  purposes  only.  The 
board  of  education  made  and  certified  to  the 
county  clerk  its  regular  school  tax  levy  for 
the  ensuing  year,  and  either  then  or  shortly 
afterwards  it  notified  the  defendant  county 
clerk  of  the  change  and  extension  of  the  city 
school  district  boundaries,  and  advised  the 
defendant  as  to  the  {tersonal  property  which 
would  be  affected  by  the  transfer  of  the  ter- 
ritory from  school  district  No.  63  to  the  city 
school  district 

The  defendant's  excuses  for  his  refusal  to 
extend  the  levy  are  somewhat  plausible,  but 
lack  substantial  merit  That  the  proi)erty 
was  assessed  ns  part  of  the  taxable  assets 
of  school  district  No,  63  on  the  Ist  day  of 
March  Is  of  no  consequence  here.  The  as- 
sessment only  determined  the  value  of  the 
property  on  that  date.  Nor  is  it  controlling 
that  the  rural  school  district's  financial  re- 
quirements were  determined  and  certified  in 
May,  nor  that  the  board  of  county  commis- 
sioners made  the  levy  for  school  district  No. 
63  on  August  6th.  While  it  seems  to  be  the 
ordinary  rule  that  the  changes  in  the  boond- 
aries  of  a  taxing  district  must  be  completed 
before  the  levy  for  the  msnlng  year  is  made 
(Railway  Co.  v.  School  District,  75  Kan.  94S, 
89  Pac.  1018;  85  Oye.  1036),  yet  here  the 
change  of  boundaries  was  dXected  <»i  July  2d, 
while  the  various  taxing  districts  and  c^dal 
boards  had  until  August  25th  to  certify  their 
levies  to  the  county  clerk.  Gen.  Stat  1915, 
i  11345,  Moreover,  the  statute  under  which 
the  aiutexation  was  made  is  Imperative,  and 
operates  as  soon  as  the  annexation  Is  effect- 
ed. It  does  not  permit  a  postponement  of 
its  operation  until  another  fiscal  or  taxing 
year.    The  statute  reads: 

"Territory  outside  the  city  limits  of  any  city 
of  the  first  class,  but  adjacent  thereto,  may  be 
attached    to    such    city    for    acho(d    purposes, 

•  •    *    and    »    •    •    the  board  of  education 

•  ♦  •  shall  •  •  *  issue  an  order  attach- 
ing such  teriitory  to  such  city  for  school  pur- 
poses *  *  *  and  such  territory  shall,  from 
the  date  of  such  order,  be  and  compose  a  part  of 
such  city  for  school  purposes  only,  and  the  tax- 
able property  of  such  adjacent  territory  shall 
be  subject  to  taxation  and  bear  its  full  propor- 
tion of  all  expenses  incurred  in  the  erection  of 
school  buildings  and  in  maintaining  the  schools 
of  said  city."    Gen.  Stat  1915,  i  9114. 

The  answer  to  the  writ  admits  that  the 
levy  of  the  board  of  education  was  certified 
to  the  county  cleric  on  August  26tfa,  which 
was  within  the  statutory  time.  Gen.  Stat 
1916,  a  0079,  11346.  Section  11347  of  the 
General  Statutes  of  1915  provides  that,  after 
all  the  levies  of  the  various  taxing  districts 
are  certified  to  him,  the  county  clerk  shall 
extend  the  levies.  It  necessarily  follows 
that  he  cannot  safely  proceed  with  their  ex- 
tension until  they  are  all  submitted  to  blux. 
There  is  some  dispute  as  to  whether  the 
aonntycierk:  had  official  notlc«  of  the  change 
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of  jbound^rles  on  Aqgost  25tb.  He  was  for- 
luaUy  nol;ifled  of  tbat  fact  on  September  7tb, 
and  since  the  change  had  been  made  and  was 
effective  before  the  levies  were  certl&ed,  and 
In  ample  time  to  prepare  the  tax  rolls  be- 
fore November  1st,  the  failure  to  give  the 
clerk  the  official  information  by  August  25th 
must  simply  be  regarded  as  one  of  the  errors 
which  the  clerk  Is  authorized  to  correct  by 
section  1  of  chapter  321  of  the  Laws  of  1917, 
which  repealed  earlier  statutes  to  the  same 
^neral  eCtect.  Gen.  Stat  1915,  c.  115,  art 
16.  Where  obvious  errors  have  been  made, 
subjecting  property  to  taxation  In  the  wrong 
district  or  otherwise,  they  should  be  correct- 
ed by  the  county  clerk.  If  he  can  possibly  do 
so  before  the  time  when  he  must  deliver  the 
tax  rolls  to  the  county  treasurer. 

"The  county  clerk  at  any  time  previous  to  No- 
vember 1st  may  correct  any  clerical  errors  In  the 
assessment  and  tax  rolls  for  the  current  year  in 
the  description  of  property  or  extensions  of  val- 
ues or  taxes  whereby  a  taxpayer  is  charged  with 
unjust  taxes ;  *  *  *  and  errors  whereby  the 
taxpayer  has  been  assefwed  in  the  same  year  for 
tiie  same  property  in  one  or  more  assessment 
districts  in  the  county;  and  errors  whereby  the 
assessment  of  either  real  or  personal  property 
has  been  assigned  to  a  district  in  which  the  prop- 
erty did  not  have  its  taxable  situs,  in  which  case 
the  correction  shall  be  made  by  transferring  the 
assessment  of  the  property  from  the  wrong  dis- 
trict to  the  proper  district"  Laws  1917,  c.  321, 
II. 

Counsel  for  defendants  suggest  certain  dif- 
ficulties in  ascertaining  with  accuracy  what 
personal  property  Is  affected  by  the  change 
in  territorial  boundaries.  There  may  bo 
some  trouble  on  that  score.  Legislators  do 
not  have  the  gift  of  foresighted  omniscience. 
Their  legislative  commands  are  sometimes 
imperfect;  sometimes  Incomplete.  Here  the 
legislative  command  is  that  when  rural 
scOiool  district  territory  is  annexed  to  a  city 
school  district,  the  property  affected  by  the 
change  shall  thereupon  be  amenable  to  tax- 
ation In  the  dty  school  district.  And  the 
leglslatlTe  command  is  that  where  there  are 
obvious  errors  in  the  taxable  situs  of  prop- 
erty In  time  to  be  corrected  before  November 
Ist,  the  county  clerk  shall  correct  such  er- 
rors. And  so,  like  a  good  soldier,  the  county 
clerk  must  obey ;  he  must  obey  Intelligently, 
nslng  what  Information  may  be  available  to 
him  touching  the  personal  property  affected, 
and  proceed  accordingly  and  In  good  faith. 
In  the  case  at  bar  the  Gonrt  is  inclined  to 
believe  that  the  ascertainment  of  the  per- 
sonal property,  or  most  of  it  affected  by  the 
annexation,  will  not  be  a  task  of  much  per- 
plexity; and  if,  perchance,  some  snch  pei^ 
sonal  property  escapes  its  lawful  burden  this 
year,  recoupment  for  the  public  revenues 
may  be  had  against  it  next  year.  (Jen.  Stat 
1915,  {  1132a  So,  too,  any  grievance  of  a 
taxpayer  In  the  matter  of  his  personal  prop- 
erty taxes,  affected  by  the  change  in  its  tax- 
able situs,  may  be  redressed  under  section  2 
of  chapter  321  of  the  Laws  of  1917. 

Writ  allowed.    All  the  Justices  concurring. 


STATE  ex  reL  BRWVfSTBR,  Atty.  Gen.,  T. 
STEWART  «t  al.,  Board  of  County    . 
Com'rs.    (No,  21512.) 

(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 

(Byllahtu  iy  the  Court.) 
FiWES  «=»1— Taxatiok  «=>40(2)  —  Disposi- 

TIOW— -CONSTrrtJTIONAXJtTY  OF  STATOTe. 

Chapter  168  of  the  Laws  of  1917,  directing 
county  commissioners  to  compel  prisoners  to 
work  on  streets,  highways,  poor  farms,  or  public 
works,  under  certain  circumstances,  does  not 
violate  either  section  6  of  article  6  or  section 
1  of  article  11  of  the  Constitution  of  this  state. 

Original  proceeding  In  mandamus  by  the 
State  of  Kansas,  on  relation  of  S.  M.  Brew- 
ster, as  Attorney  General,  etc.,  against  F.  A. 
Stewart  and  others  as  the  Board  of  Connt]r 
Commisslonent  of  the  Ootmty  of  Chase.  Writ 
denied. 

S.  M.  Brewster,  Atty.  Gen.,  and  S.  N. 
Hawkes,  Asst.  Atty.  Gen.,  for  plaintiff, 
Charles  B.  Davis,  of  CSottonwood  Falls,  for 
defendants.  . 

JOHNSTON,  a  J.  This  is  an  original 
proceeding  In  mandamus  by  whldi  the  plain- 
tiff seeks  to  have  chapter  168  of  the  Laws  (ft 
1917  declared  to  be  in  violation  of  section  6 
of  article  6  an'd  of  section  1  of  article  11  of 
the  state  Constitution.  The  state  brings 
the  action  to  compel  the  defendants  to  pay 
into  the  school  fund  of  Chase  county  the  sum 
of  |2L 

J.  H.  Bom  was  convicted  of  violating  the 
prohibitory  law,  and  was  sentenced  to  the 
county  jaU  of  Chase  county  for  a  period  of 
30  days,  and  to  pay  a  fine  of  $100  and  the 
costs  of  the  action.  Bom  served  the  30  days 
in  Jail,  but  he  failed  to  pay  the  $100  fine  or 
the  costs.  The  county  commissioners  conu>el- 
led  Bom  to  labor  21  days  on  public  work, 
and  gave  him  credit  for  $21  on  the  fine.  Aft- 
eirward  the  costs  and  the  remainder  of  the 
fine  were  paid.  Section  1  of  cbaptei;  168  of 
the  Laws  of  1917  reads : 

"^at  whenever  any  male  .person,  convicted 
of  a  misdemeanor,  shall  be  adjudged  to  pay 
the  costs  of  the  proceedings  by  wlUch  he  was 
convicted,  or  a  fine  or  both  costs  and  fine,  and 
for  failure  to  so  do  shall  be  oommitted  to  the 
county  Jail,  the  board  of  county  commission- 
ers of  tiie  county  in  which  such  prisoner  is 
confined  $ball  compel  such  prisoner  to  work 
on  any  street  highway,  poor  farm,  or  public 
works  under  its  direction  and  control.  For 
each  day's  work  so  performed  by  him,  such 
prisoner  shall  receive  a  credit  of  one  dollar 
upon  the  amount  of  costs,  or  finp,  or  fine  and 
costs,  and  when  his  credits  thus  t^tained  shall 
be  equal  to  the  amount  of  snch  costst  or  fine,  or 
fine  and  costs,  be'shall  be  released  and  set  at  lib- 
erty and  such  judgment  of  conviction  shall  be 
receipted  in  full  by  the  board  of  county  com- 
missioners." 

The  plaintiff  contends  that  this  law  violates 
section  6  of  article  6  of  the  state  Constitution 
for  the  reason  that  the  law  does  not  provide 
for  the  payment  of  the  credited  amount  Into 


*s>For  othw  easM  we  wma  topic  and  KBT-NnHBER  In  all  Ksy-Numbered  Dlgskti  anS  mdexw 


I  wsu 


Digitized  by 


Google 


1070 


167  PACIFIC  BEPOBTBB 


(Eao. 


the  school  tunds.    Section  6  of  article  6  of 
the  Constltntlon  of  this  state  reads : 

"All  money,  which  shall  be  paid  by  persons 
as  an  equivalent  for  exemption  from  military 
duty ;  the  clear  proceeds  -of  estrays,  ownership 
of  which  shall  rest  in  the  taker-up ; '  and  the 
proceeds  of  fines  for  any  breach  or  the  penal 
laws,  shall  be  exclusively  applied  in  the  several 
counties  in  which  the  money  is  paid  or  fines 
collected,  to  the  support  of  common  schools." 

Tbe  purpose  of  tbe  last  clause  of  this 
constitutional  provision  Is  to  secure  to  the 
school  fund  all  moneys  derived  from  the 
"payment  of  fines."  This  accords  with  an 
analysis  of  the  expression  "proceeids  of  fines." 
The  word  "proceeds"  is  broad  «iough  to  in- 
clude both  money  and  property,  but,  under 
the  laws  of  this  state,  fines  are  not  assessed 
in  terms  of  property,  and  are  not  paid  in 
property.  They  are  assessed  in  terms  of 
dollars,  and  are  paid  In  dollars.  They  may 
be  collected  on  execution  leviefd  on  proper- 
ty, bat,  when  collected,  the  fines  are  paid  in 
money.  In  A.,  T.  &  S.  F.  R.  Co.  v.  State,  22 
Kan.  1,  this  court  said : 

"  'The  proceeds  of  fines'  mean,  of  course, 
the  moneys  collected  from  fines,  the  amounts 
realized  from  fines,  and  just  such  amounts,  no 
more  and  no  less."    22  Kan.  14. 

There  were  no  proceeds  arising  from  the 
21  days'  work.  The  county  did  not  receive 
anything  that  it  could  turn  over  to  the  school 
fund.  It  received  21  days'  labor  on  public 
work.  That  work  cannot  be  turned  over  to 
the  school   fund. 

The  statute  under  consideration  Is  some- 
what analogous  to  section  253  of  the  Co'de  of 
Criminal  Procedure  (Gen.  St  1915,  §  8178). 
Under  tbe  last-named  statute  tbe  board  of 
county  commissioners  may  discharge  from 
imprisonment  when  certain  proof  is  made 
that  the  person  imprisoned  is  unable  to  pay 
the  fine  or  costs.  This  iwwer  of  the  county 
commissioners  has  been  considered  by  this 
court  in  several  cases.  In  re  Boyd,  Petition- 
er, 34  Kan.  570,  9  Pac.  240;  In  re  Bills,  76 
Kan.  368,  91  Pac.  81;  Mikesell  v.  Wilson 
County,  82  Kan.  502,  108  Pac.  829. 

The  plaintiff  contends  that  chapter  168  of 
the  Laws  of  1917  violates  section  1  of  article 
11  at  the  Constitution.  This  section  provides 
for  an  equal  rate  of  assessment  and  taxa- 
tion. The  statute  In  question  provides  that 
the  work  shall  be  performed  on  any  street, 
highway,  poor  farm,  or  public  works,  under 
the  direction  and  control  of  the  county  com- 
missioners, and  provides  that  the  board  shall 
furnish  the, necessary  guards  and  shall  imy 
all  expenses  Incidental  to  tbe  labor  performed. 
These  expenses  are  paid  out  of  county  funds 
raised  by  general  taxation  levied  on  all  the 
property  in  the  county,  including  that  in  in- 
corporated cities.  The  plaintiff  argues  that 
as  streets  In  cities  are  not  under  tbe  direc- 
tion or  control  of  the  county  commissioners, 
and  that  as  the  greater  part  of  the  work 
performed  by  prisoners  win  be  upon  highways, 
property  In  <dties  Is  taxed  to  pay  expenses 


Incurred  for  labor  which  cannot  be  perform- 
ed within  the  ciUes.  The  iflaintlft  cites  Rail- 
way Co.  V.  Olark,  60  Kan.  826,  68  Pac.  477, 
47  L.  K.  A.  77,  in  support  of  its  contentlMi. 
Under  the  statute  considered  in  that  case, 
the  railroads  were  excluded  from  receiving 
the  benefit  of  a  tax  which  they  paid  In  com- 
mon with  other  taxpayers.  Under  chapter 
168  of  the  Laws  of  1917,  the  inhabitants  of 
cities  receive  the  benefit  of  labor  Qerformed 
by  prisoners  on  streets,  highways,  poor  farms, 
or  public  works.  In  the  same  manner  ana  to 
the  same  extent  as  inhabitants  of  the  county 
outside  the  city  receive  the  benefit  of  sadi 
labor.  The  present  action. is  analogous  to 
City  of  Emporia  v.  Grifilth,  86  Kan.  976,  122 
Pac.  1053,  where  this  court  declared  that  the 
city  of  Emporia  was  not  entitled  to  receive 
from  the  county  treasury  any  part  of  tbe 
county  road  tax  levied  under  section  33  «f 
chapter  248  of  the  Laws  of  1911  (Gen.  Stat 
1915,  i  8787).  Under  this  statute  county  tax- 
es are  levied  on  all  the  property  in  the  coun- 
ty, including  that  in  cities,  for  county  road 
funds,  and  are  used  for  the  construction  at 
roads  outside  the  cities.  If  taxes  levl^  nn- 
der  this  statute  are  valid,  the  taxes  levied  to 
pay  the  expenses  incidental  to  working  pris- 
oners on  county  roads  or  other  coionty  Jtrop- 
erty  are  likewise  valid. 

Tbe  conclusion  is  inevitable  .that  diaptN* 
168  of  the  Laws  of  1917  does  not  violate  ei- 
ther section  6  of  article  6  or  section  1  of 
article  11  of  the  Constitution  of  this  state. 

The  writ  of  mandamus  is  denied.  All  tbe 
Justices    concurring. 


McPHERSON  ▼.  HABVET  et  aL    (No.  21088.) 
(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(SvOalmi  by  the  Court.} 

Attobnby  and  CJliknt  «s>192(2)— Shebitf*s 
Rbttjrn— NoTicB  op  Likn — Amendmknt. 
After  final  judgment  has  been  rendered  in  an 
action,  the  sheriffs  return  on  a  notice  of  at- 
torney's lien,  given  at  the  commencement  of  the 
action,  may,  on  tbe  application  of  the  sheriff,  be 
amended  so  as  to  make  it  speak  the  troth  con- 
cerning the  service  of  the  notice. 

Appeal  from  District  Ooatt,  WyandoUje 
County. 

Action  by  Mary  B.  McPhersoo  against  Ford 
F.  Harvey  and  another,  receivers  of  the 
Metropolitan  Street  Railway  Company,  and 
the  Kansas  City  Elevated  Railway  Company. 
B^Om  an  order  permitting  R.  L.  Hinch,  sher- 
iff of  Wyandotte  county,  to  amend  his  return 
showing  the  service  of  a  notice  of  an  attor- 
ney's, lien  daimed  by  L.  O.  Carter,  the  re- 
ceivers and  the  Kansas  City  Elevated  Rail- 
way Company  appeal    Affirmed. 

MUler  &  Miller  and  Richard  J.  Higglns,  aU 
of  Kansas  City,  for  appellants.  I*  O.  Carter 
and  David  F.  Carson,  both'  of  Kansas  City. 
for  appellee. 
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MABSHAIilj,  J.  Robert  Dnnhain  and 
Ford  F.  Harvey,  receivers  of  the  Metropoli- 
tan Street  BalLway  Company  and  the  Kan- 
sas City  Elevated  Railway  Company,  appeal 
from  an  order  permitting  B.  Ia  Hlnch,  sheriff 
of  Wyandotte  county,  to  amend  his  return 
showing  the  service  of  a  notice  of  attorney's 
lien.  The  facts  can  best  be  stated  by  quot- 
ing from  the  brief  of  Robert  J.  Dunham  and 
Ford  F.  Harvey,  receivers,  etc.,  as  follows: 

"Mary  E.  McPherson.  commenced  an  action 
for  damages  on  account  of  personal  injuries  on 
July  7,  1914,  against  appellants  as  receivers  of 
the  Metropolitan  Street  Railway  Company  and 
the  Kansas  City  Elevated  Railway  Company  by 
filing  a  petition  in  the  district  court  of  Wyan- 
dotte county,  Kan.  Summons  was  issued  by  the 
derk  of  the  district  court  and  by  return  of  sher- 
iff served  upon — not  the  appellants,  but  the  com- 
panies of  which  appellants  are  receivers.  An  at- 
torney's lien  was  left  with  the  sheriff.  The  lien 
was  addressed  to  appellants,  but  served  upoji 
the  corporations  of  which  appellants  are  receiv- 
ers. Thereafter,  and  on  January  7,  1915,  this 
cause  was  by  the  plaintiff-appellee  dismissed. 
On  September  9,  1914,  plaintiff-appellee  com- 
menced an  action  against  appellants  in  the  cir- 
culf  court  of  Jacltson  county.  Mo.,  for  the  same 
injuries  complained  of  herein,  which  case  was 
compromised  on  April  14,  1915,  plaintiff-appellee 
herein  recovering  $1,475.  Thereupon  said  cause 
in  Jackson  county.  Mo.,  was  dismissed.  On 
February  15,  1916,  all  of  the  property  operated 
by  appellants  was  transferred  and  sold  to  the 
Kansas  City  Railways  Company.  L.  O.  Carter, 
the  possessor  of  said  claimed  lien,  has  an  ac- 
tion pending  against  appellants  to  recover  there- 
on, on  account  of  the  settlement  of  the  action 
pending  in  Missouri.  On  March  30,  1916  (14 
months  after  the  dismissal  of  the  case,  and  11 
months  after  the  settlement  of  the  controversy, 
and  6  weeks  after  appellants  had  parted  with 
Ae  possession  of  the  street  railway  property^, 
the  sheriff  of  Wyandotte  county,  Kan.,  filed  his 
motion  herein,  asking  permission  of  court  to  cor- 
rect and  amend  his  return  of  summons  and  at- 
torney's -lien  by  showing  service  upon  appellants 
instead  of  on  the  corporations  of  which  appel- 
lants are  receivers.  Appellants  objected  to  the 
hearing  of  said  motion  and  showed  the  facts  as 
above  outlined.  Notwithstanding  such  objection 
and  showing,  the  court  permitted  the  amendment 
as  prayed.  From  the  order  of  the  court  permit- 
ting such  amendment,  appellants  appeal." 

It  is  contended  that  the  court  erred  In  sus- 
taining the  motion  of  the  sheriff  asking  per- 
mission to  amend  his  return  of  service  on 
the  notice  of  attorney's  lien.  Smith  v.  Mar- 
tin, 20  Kan.  572,  is  cited  in  support  of  this 
contention.    There  this  court  said: 

"When  an  officer  makes  a  return  upon  process, 
it  is,  to  say  the  least,  as  against  him  prima  facie 
correct,  and  he  should  not  be  permitted  to  amend 
it  until  he  makes  it  dear  that  it  was  erroneous. 
This,  true  in  all  cases,  is  especially  true  when 
the  effect  of  the  return  as  first  made  fixes  a 
liability  upon  him,  and  the  amendment  would 
operate  to  relieve  him  from  liability.  And  still 
more  true,  when  the  party  in  whose  favor  the 
return  was  made,  resting  upon  the  fbith  of  the 
return,  would  suffer  loss  by  the  amendment" 
20  Kan.  573. 

In  the  present  action,  It  was  clear  that 
the  return  was  not  correct  It  did  not  fix 
any  liability  on  the  sheriff.  The  amendment 
did  not  relieve  him  from  any  liability,  and 
the  liability  of  the  receivers  was  fixed  by' the 
service  of  the  notice  and  not  by  the  return. 


The  notice  of  attorney's  lien  was  served  on 
the  agent,  of  the  receivers.  The  summons  In 
the  action  was  served  in  the  same  manner; 
and,  in  response  to  that  summons,  the  re- 
ceivers appeared  and  answered.  They  liad 
notice  of  the  action,  and  by  the  same  liind 
of  service,  they  had  notice  of  the  attorney's 
lien. 

The  rule  is  well  established  that  where  a 
process  has  been  regularly  served,  and  there 
is  a  defect  in  the  return  of  the  officer,  that 
defect  can  be  cured  by  amendment  so  as  to 
make  the  return  conform  to  the  facts.  Fore- 
man V.  Carter,  9  Kan.  974;  Kirkwood  y. 
Reedy,  10  Kan.  453;  Pierce  y.  Butters,  21 
Kan.  124.  129;  Ra]n>  v.  Kyle^  26  Kan.  89; 
Valley  Bank  &  Say.  Inst.  v.  IJadies'  Congre- 
gational Sewing  Soc.,  28  Kan.  423,  424. 

The  Judgment  was  specifically  limited  to 
permission  to  the  sheriff  to  correct  his  re- 
turn. 

The  Judgment  is  aflirmed.  All  the  Justic- 
es concurring. 


STATE  y.  GRAHAM.     (No.  21208.) 
(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 

(Byllalus  by  the  Court.) 

1.  Cbiminal  IvAw  ©ssOasci)— Denial  of  N»w 
Triai^Newlt  Dibcoverkd  Evidence. 

TTnder  the  circumstances  disclosed  in  the 
opinion,  it  was  not  reversible  error  for  the  court 
to  refuse  to  grant  a  new  trial,  asked  on  the 
ground  of  newly  discovered  evidence. 

2.  Ceiminai,   Law   «=»1044—Appeai>— Admis- 
sions BT  Counsel— WiTHDBAWAi,. 

It  is  not  reversible  error  for  the  court  to 
withdraw  from  the  consideration  of  the,  jury,  all 
admissions  made  in  a  conversation  between  op- 
posing counsel  while  attempting  to  agree  on  tlie 
evidence  of  witnessea,  who  have  been  subpoenaed, 
but  who  have  failed  to  appear,  where  no  agree- 
ment is  reached  and  there  is  no  application  for  a 
continuance  on  account  of  the  absence  of  the 
witnesses,  and  no  effort  is  made  to  compel  their 
attendance. 

3.  CBunNAL  Law  «s»91S(3)  —  New  Tbial  — 
Gkounds— Accident  and  Stjbprise. 

The  circumstances  disclosed  in  the  second 
paragraph  of  this  syllabus  do  not  compel  a  new 
trial  on  the  ground  of  accident  and  surprise. 

Appeal  from  District  Court,  Shawnee 
County. 

Robert  Graham  wall  convieted  of  statutory 
rape,  and  he  appeals.    Affirmed. 

J.  S.  Ensminger,  of  Topeka,  for  appellant. 
S.  M.  Brewster,  Atty.  Gen.,  bnd  B.  D. 
Garver,  of  Tapekti,  for  the  State. 

MARSHALL,  J.  The  defendant  wis  (barg- 
ed with  statutory  rap&  He  was  found  guil- 
ty, was  sentenced,  and  appeals. 

[1]  1.  The  defendant  urges  that  he  should 
liave  been  granted  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  He  was  con- 
victed of  having  carnal  knowledge  of  a  13 
year  old  girL  The  girl  testified  that,  during 
the  months  of  January  and  February,  1916, 
the  defendant,  on  seven  different  occasions, 
attempted  to  have  sexual  intercourse  with 
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ber,  bat  was  unable  to  do  so ;  that  In  April, 
1916,  he  did  have  Intercourse  with  her ;  that 
she  became  pregnant;  and  that  he  was  the 
father  of  her  unborn  child.  Other  evidence 
was  Introduced  which  strongly  tended  to  show 
that  the  defendant,  on  a  number  of  occasions, 
either  had,  or  attempted  to  have,  Intercourse 
with  the  girl.  She  testified  that  she  never 
had  Intercourse  with  any  other  maiL  On  the 
hearing  of  his  motion  for  a  new  trial,  the  de- 
fendajit  showed  that  on  November  13,  1916, 
the  girl  gave  birth  to  a  fully  matured,  nine 
months  old  child.  The  defendant  Insists  that 
he  conld  not  have  been  the  father  of  the 
child  for  the  reason  that  the  girl's  testimony 
showed  that  he  did  not  have  Intercourse  with 
her  nhtll  In  the  month  of  April,  1916,  and 
that  seven  months  thereafter  she  gave  birth 
to  the  child.  The  defendant  argues  that  if 
this  evidence  were  Introduced  on  a  new  trial, 
and  the  girl  should  then  testify  as  she  did  on 
the  trial,  the  'falsity  of  her  testimony  would 
be  conclusively  shown,  and  a  Jury  would  not 
return  a  verdict  of  guilty  thereon.  The  pa- 
ternity of  the  child  was  wholly  immaterial. 
Proof  of  carnal  knowledge  was  all  that  was 
necessary.  The  girl  testified  positively  to  re- 
peated acts  of  carnal  knowledge  and  to  seven 
attempts  at  having  Intercourse  with  her._  Her 
testimony  was  strongly  corroborated  by  other 
evidence. 

The  girl  was  questioned  as  to  having  in- 
tercourse with  one  V.  A.,  and  denied  having 
such  Intercourse.  V.  A.  was  placed  on  the 
witness  stand,  and  denied  having  intercourse 
with  the  girl.  On  the  hearing  of  the  motion 
for  a  new  trial,  aflJdavits  were  Introduced 
showing  that  Y.  A.,  after  the  trial,  stated 
that  he  bad  repeatedly  had  intercourse  with 
the  girl  The  evidence  contained  in  these  af- 
fidavits tended  to  show  that  V.  A.  made  state- 
ments after  the  trial  contradictory  to  his  tes- 
timony. If  V.  A.  should,  at  any  future  trial, 
testify  as  he  did  on  the  defendant's  trial,  and 
the  statements  made  by  him  as  shown  in  the 
affidavits  should  be  introduced  in  evidence, 
that  evidence  could  only  affect  his  credibility 
as  a  witness.  Whether  or  not  he  had  such 
Intercourse  with  the  girl  is  wholly  Immateri- 
al. "A  new  trial  wUl  rarely  be  given  for  the 
purpose  of  procuring  evidence  for  impeach- 
ment" Morgan  v.  Bell,  41  Kan.  345,  21  Pac 
255.  ElspeclnUy  should  this  be  true  where 
the  newly  discovered  evidence  is  on  a  matter 
wholly  ImmateriaL  Clark  v.  Norman,  24 
Kan.  515;  Schriber  v.  Maxwell,  92  Kan.  306, 
140  Pac.  865.  A  number  of  other  cases  might 
be  cited,  but  It  Is  not  necessary. 


It  was  not  reversible  error  for-  the  court 
to  refuse  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

[2]  2.  The  defendant  sought  to  prove  an 
alibi  by  introducing  evidence  to  show  that  he 
had  regularly  and  daily  been  at  work  at  dif- 
ferent  places  during  the  months  of  January, 
February,  March,  and  April,  1916,  and  that  he 
wa!S  at  work  away  from  home  at  all  the  times 
when  the  girl  testified  that  be  had  attempted 
to  have  intercourse  with  her.  Be  subpoenaed 
a  number  of  witnesses  who  he  said  would 
have  testified  to  these  facts.  These  witness- 
es failed  to  appear.  Counsel  for  the  defend- 
ant  then  commenced  to  write  an  application 
for  a  continuance.  While  this  was  being 
done,  it  was  suggested  by  counsel  for  the 
state  that  the  depositions  of  certain  of  these 
witnesses  be  taken  during  the  noon  hour. 
Afterward  counsel  for  the  state  suggested 
that  they  might  agree  on  what  the  testtmony 
of  these  witnesses  would  be.  An  agreement 
was  attempted,  but  none  was  reached.  Dur- 
ing tills  attempt,  certain  admissions  V^re 
made  by  counsel  for  the  state  els  to  what  the 
testimony  of  the  witnesses  would  be  if  they 
were  on  the  witness  stand.  These  admis- 
sions were  withdrawn  from  the  consideration 
of  the  jury  by  the  instructions  of  the  court. 
Defendant  argues  that  he  was  prevented  from 
getting  the  evidence  desired  by  the  conduct 
of  counsel  for  the  state.  He  insists  that  it 
was  error  to  deprive  him  of  that  testimony, 
and  to  withdraw  the  admissions  that  bad 
been  made  by  the  state  during  the  convecsftr 
tlon  which  occurred  in  the  presence  of  the 
Jury  while  attempting' to  agree  on  the  evi- 
dence of  the  absent  witnesses.  After  counsel 
had  failed  to  agree  concerning  the  testimony 
of  the  absent  witnesses,  It  was  not  error  for 
the  trial  court  to  withdraw  from  the  consid- 
eration of  the  Jury  any  admissions  that  may 
have  been  tentatively  made  during  the  con- 
versation regarding  the  agreement.  The  de- 
fendant made  no  further  effort  to  obtain  a 
continuance,  and  made  no  effort  to  compel 
the  attendance  of  the  witnesses.  Having 
made  neither  of  such  efforts,  he  cannot  com- 
plain of  his  failure  to  obtain  the  evidence  of 
these  witnesses. 

[3]  3.  The  defendant  contends  that  by  ac- 
cident and  surprise  he  was  prevented  from 
having  a  fair  trial.  The  basis  for  this  con- 
tention is  the  same  as  for  the  one  which  has 
Just  been  discussed,  and  must  be  met  by  the 
same  ruling. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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EGBEEB  T.  NORTHERN  PAO.  RY.  GO. 
(No.  13946.) 

(Supreme  Court  of  WaBhington.    Oct  17, 1917.) 

1,  BANKStnnrcY  9=a421(Sh-T)twtB  Dischabo- 
KD— Natttbe  of  Jttdomxnt. 

As  bearing  on  the  question  as  to  its  dls- 
charg:e  in  bankruptcy,  a  divorce  decree  award- 
ing a  wife  $50  per  month  as  alimony,  payable 
monthly  or  en  masse,  at  the  husband's  option, 
in  the  sum  of  $6,000,  was  a  judgment  in  the  na- 
ture of  one  for  alimony,  though  perliaps  per- 
manent alimony  in  gross. 

2.  Estoppel  «=968(2)— Claim  ob  Posixion  in 
JCDICIAL  Pboceedings— CowrucTiNG  Posi- 

TIONfl. 

3!hat  a  wife  in  a  proceeding  to  modify  a 
decree  awarding  alimony  took  the  position  uat 
the  award  was  not  alimony  but  a  part  of  the 
property  settlement,  and  a  fixed  award  or  judg- 
ment amounting  to  a  debt  due  and  owing  from 
the  husband  to  her,  did  not  tend  to  alter  the 
force  or  effect  of  the  judgment  so  as  to  prevent 
her  from  contending  subsequently  that  it  was 
not  discharged  in  bankruptcy,  as  these  differ- 
ent positions  involved  a  qnestion  of  law  and 
the  husband's  remedy  was  by  appeal  from  the 
refusal  to  modify  the  divorce  decree. 

8.  Bankbuptot  4=>421(6)—DiBCHAKaB— Judg- 
ment FOB  Alimony. 
Under  the  Bankruptcy  Act  of  Feb.  6,  1903, 
C.  487  (32  Stat.  797),  providing  in  terms  that 
debts  due  for  alimony  or  for  the  support  of 
wife  or  child  are  not  dischargeable,  a  judgment 
for  alimony  is  not  discharged,  though  the  obliga- 
tion has  become  fixed  by  an  unalterable  decree. 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;   Bert  Linn,  Judge. 

Garnishment  proceeding  by  Lottie  M.  Eg- 
bers  against  the  Northern  Padflc  Railway 
Company,  wherein  Guy  F.  Egbers  moves  to 
Quasb  the  writ  of  garnishment.  From  a  de- 
nial of  the  motion  to  quasb,  morant  and  gar- 
nishee appeal.    Affirmed. 

Cannon  k  Ferris  and  Merrltt,  Lantry  & 
Merrltt,  all  of  Spokane,  for  appellants.  A. 
El  Barnes,  of  Spokane,  for  respondent 

FTJMiBRTON,  J.  In  the  year  1913  Guy  V. 
Egbers  secured  a  decree  of  divorce  from  bis 
wife,  Lottie  M.  Egbers.  In  tbe  decree  tbe 
plaintiff  was  required  to  pay  $25  per  m«nth 
for  the  support  and  maintenance  of  their 
minor  cblld,  and  to  the  wife  the  further 
"snn<  of  flfl7  (60)  dollars  per  month,  as  ali- 
mony, payable  monthly,  or  en  masse,  at  tbe 
option  of  tbe  plaintiff,  in  tbe  sum  of  fire 
thousand  (5,000)  doUara"  In  tbe  year  1915 
tbe  plaintiff  applied  to  the  court  for  an  or- 
der modif^g  tbat  part  of  the  decree  which 
required  the  payment  of  $50  per  month  al- 
imony. The  court  denied  tbe  motion,  the  or- 
der red  ting  that: 

"The  defendant  having  taken  the  position  and 
argued  to  the  court  that  the  award  of  $5,000 
was  not  alimony  but  was  a  part  of  the  property 
fMttiement  and  was  a  fixed  award  or  judgment 
for  the  sum  of  five  thousand  (5,000)  dollars,  and 
became  a  debt  due  and  owing  from  the  plaintiff 
to  the  defendant,  and  the  court  would  nave  no 


jurisdiction  to  modify  or  change  the  same,  tlte 
court  adopting  that  view  of  tiie  matter." 

No  appeal  was  taken  from  this  order  of  the 
court.  Thereafter,  the  plaintiff  being  indebt- 
ed to  defendant  by  reason  of  Ills  failure  to 
pay  several  monthly  installments  of  $50  each, 
tbe  defendant  instituted  a  garnishment  pro- 
ceeding against  the  Northern  Padflc  Railway 
Company,  alleging  the  railway  company's 
indebtedness  to  plaintiff  for  wages  due  as  an 
employe.  Her  affidavit  recited  among  other 
things  that  in  the  divorce  proceedings: 

"The  court  made  the  property  settlement 
awarding  to  me  the  sum  of  $5;000  to  be  paid  in 
installments  at  the  rate  of  $o0  pgr  mouth  or 
en  masse.  Tbat  said  allowance  was  made  in 
tbe  way  of  a  full  and  complete  settlement  of  the 
property  rights  between  the  parties  to  this  suit." 

The  plaintiff  interposed  a  motion  to  quash 
the  writ  of  garnishment  on  tbe  ground  tbat 
he  had  been  duly  adjudged  a  bankrupt  under 
the  laws  of  the  United  States  and  bad  been 
discharged  from  his  debts,  which  included  the 
judgment  upon  which  tbe  writ  of  garnish- 
ment was  Issued.  In  supiwrt  of  this  motion 
an  affidavit  was  submitted,  setting  forth  the 
position  taken  by  tbe  defendant  in  tbe  appli- 
cation for  a  modification  of  tbe  decree,  claim- 
ing that  she  was  estopped  thereby  from  as- 
serting tbat  tbe  Judgment  awarded  her  there- 
in was  not  a  provable  debt  in  the  bankruptcy 
proceedings.  The  motion  to  quash  was  de- 
nied, and  the  garnishee  defendant  was  or- 
dered to  pay  tbe  defendant  delinquent  in- 
stallments for  seven  months  in  the  sum  of 
$350,  with  interest  at  the  rate  of  6  per  cent 
upon  ea<A  installment 

[1,2]  The  plaintiff  appeals,  assigning  as 
error  tbat  tha  defendant  assumed  inconsist- 
ent positions  upon  the  different  bearings  oc- 
curring in  the  case,  and  that  the  court  in 
sustaining  each  position  made  conflicting 
orders.  But  if  we  concede  that  the  positions 
assumed  by  the  defendant  and  sustained  by 
tbe  trial  court  were  toconsistent  tbe  plain- 
tiff is  not  in  a  position  to  take  advantage  of 
tbe  error.  The  only  prejudice  to  the  rights 
of  plaintiff,  if  any  was  tbe  refusal  of  tbe 
trial  court  to  nMdify  the  decree  on  the  ap- 
plication of  tbe  plaintiff.  If  error  was  com- 
mitted by  the  action  of  tbe  court  in  tbat  re- 
spect plaintiff's  remedy  was  by  aiK>eal,  and 
no  appeal  was  taken  from  that  order.  The 
undeniable  fact  remains,  regardless  of  what- 
ever name  the  parties  may  have  given  the 
award,  that  It  was  one  in  tbe  nature  of  ali- 
mony ;  permanent  alimony  in  gross  perhaps, 
Irat  nevertheless  alimony.  The  lifting  i>08l- 
Uons  of  the  defendant  in  no  way  tend  to  al- 
ter its  force  or  effect.  Jf  upon  tbe  bearing 
the  defendant  bad  presented  proofs  which 
afterwards  she  attempted  to  deny  by  proof 
to  tbe  contrary,  the  objection  made  by  appel- 
lant might  be  pertinent.  In  that  case  she 
would  be  assuming  diflferent  positions  upon 
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'questioits  of  fact.  The  case  here  is  different. 
It  does  not  involve  a  question  of  fact,  bnt  is 
■one  of  law.  The  decree  is  a  matter  of  record, 
unchangeable  by  any  attitude  of  the  parties, 
and  the  fact  that  one  of  the  parties,  on  dif- 
ferent occasions,  may  attempt  to  put  differ- 
ent constructions  upon  the  terms  of  the  de- 
cree in  no  way  alters  the  rights  of  the  parties 
bound  by  the  decree.  Their  liabilities  and 
rights  continue  the  same  regardless  of  the  at- 
titude of  a  contending  party. 

[3]  Respecting  the  standing  of  decrees  for 
■alimony  in  bankruptcy  proceedings,  it  was 
held,  under  the  Bankruptcy  Act  of  1898  (Act 
July  1,  1898,  c.  541,  30  Stat.  544),  that  such 
debts  do  not  constitute  a  provable  debt  under 
the  act,  and  hence  are  not  barred  by  the 
bankrupt's  discharge.  Audubon  v.  Shufeldt, 
181  U.  S.  675,  21  Sup.  Ct  735,  45  L.  Ed. 
1009;  Wetmore  v.  Markoe,  196  U.  S.  68,  25 
Sup.  Ot  172,  49  L.  Ed.  390,  Ann.  Cas.  265. 
In  the  last-cited  case  it  was  said: 

"The  bankruptcy  law  should  receive  such  an 
interpretation  as  will  effectuate  its  beneficent 
purposes  and  not  make  it  an  instrument  to  de- 
prive dependent  wife  and  children  of  the  sup- 
port and  maintenance  due  them  from  the  hus- 
band and  father,  which  it  has  ever  been  the  pur- 
pose of  the  law  to  enforce.  Systems  of  bank- 
ruptcy are  designed  to  relieve  the  honest  debtor 
from  the  weight  of  indebtedness  which  has  be- 
come oppressive  and  to  permit  him  to  have  a 
fresh  start  in  business  or  commercial  life,  freed 
from  the  obligation  and  responsibilities  which 
may  have  resulted  from  business  misfortunes. 
Unleas  positively  required  by  direct  enactment, 
tlte  courts  should  not  presume  a  design  upon  the 

Sart  of  Congress  in  relieving  the  unfortunate 
ebtor  to  make  the  law  a  means  of  avoiding  en- 
forcement of  the  obligation,  moral  and  le^al,  de- 
volved upon  the  husband  to  support  his  wife 
and  to  maintain  and  educate  his  children. 
While  it  is  true  in  this  case  the  obligation  has 
become  fixed  by  an  unalterable  decree,  so  far 
as  the  amount  to  be  contributed  by  the  hus- 
band for  the  support  is  concerned,  looking  be- 
neath the  judgment  for  the  foundation  upon 
which  it  rests,  we  find  it  was  not  decreed  for 
any  debt  of  the  bankrupt,  but  was  only  a  means 
designed  by  the  law  for  carrying  into  effect  and 
mainng  available  to  the  wife  and  children  the 
right  which  the  law  gives  them  as  against  the 
husband  and  father." 

The  foregoing  decisions  hold  that  no  allow- 
ances in  the  way  of  alimony,  whether  .they 
be  subject  to  modification  or  not  so  subject, 
are  barred  by  a  bankrupt's  discharge,  since 
they  are  not  provable  debts  under  the  act  of 
1898.  The  Bankruptcy  Act  of  1903  (Act  Feb. 
5,  1903,  c.  487,  32  Stat.  797),  which  Is  the  one 
applicable  here,  in  terms  provides  that  debts 
due  tor  alimony  or  for  the  support  of  wife 
or  chUd  are  not  dischargeable  in  bankruptcy. 
The  latter  act  Is  but  a  statutory  formulation 
of  the  prior  holdings  of  the  courts,  and  the 
principle  announced  is  applicable  under  the 
later  statute. 

The  Judgment  is  affirmed. 


BLLIS,  O.  J.,  and  HOLCOMB,  PARKER, 
and  MOUNT,  JJ.,  concur. 


SHANKS    y.    OREOON-WASHINOTON    B. 

&  NAV.  CO.     (No.  14080.) 

(Supreme  Court  of  Washington.    Oct  16, 1917.) 

1.  Trial    «=»253(9)— Instbuctions— Excltjd- 
ino  Evidence  raoit  Consideration. 

Where  in  an  action  for  injuries  plaintifl 
claimed  damages  for  inability  to  work  after 
the  accident  and  defendant  offered  evidence  to 
show  that  the  reason  why  plaintiff  had  perform- 
ed little  or  no  work  subsequent  to  the  accident 
was  because  of  his  excessive  use  of  intoxicatiiig 
liquor,  an  instruction  that  the  fact  that  plain- 
tiff after  the  accident  was  addicted  to  the  ex- 
cessive use  of  intoxicants  must  not  be  considered 
for  any  purpose  whatsoever,  except  in  deciding 
whether  he  was  so  addicted  at  the  time  of  the 
accident,  was  erroneous,  as  it  withdrew  from 
the  jury's  consideration  the  evidence  teAding 
to  show  that  plaintiff's  failure  to  work  was 
due  to  intoxication  and  not  to  the  effects  of  the 
injury. 

2.  Damages  «=938— B>lembnts— Imfairvent 
OF  Eaknino  Cafacitt. 

If  an  injured  person's  lack  of  capacity  to 
work  subsequent  to  the  injury  was  due  to  in- 
toxication and  not  the  result  of  the  injury,  this 
was  not  an  element  of  damages  recoverable. 

3.  TwAi  ♦=»217  —  iNSTRTJonoNB— Duties  or 

JiTBT. 

In  an  action  against  a  railroad  company,  an 
instruction  that  the  jury  should  not  be  influ- 
enced or  controlled  by  any  feeling  of  passion, 
prejudice,  or  sympathy  for  or  against  either 
party,  and  that  it  was  their  duty  to  consider  the 
case  in  all  its  bearings,  the  same  as  they  would 
a  case  between  two  natural  persons,  and  that 
the  corporation  was  entitled  to  the  same  treat- 
ment as  a  private  individual  should  have  been 
given  when  requested. 

Department  1.  Ai^ieal  from  Superior 
Court,  Takima  County ;   E.  B.  Preble,  Judges 

Action  by  Roy  Shanks  against  the  Oregon- 
Washington  Railroad  &  Navigation  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded  with  direc- 
tions. 

.  A.  O.  Spencer,  of  Portland,  Or.,  Richarda 
&  Fontaine,  of  North  Yakima,  and  Hamblen 
ft  Gilbert,  of  Sp<dkane,  for  appellant  Snive- 
ly  &  Bounds,  of  North  Yakima,  for  respond- 
ent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  injuries- 
Ihe  trial  of  the  cause  resulted  in  a  venlict 
and  Judgment  in  favor  of  the  plaintiff  in  the 
sum  of  fl.OOO.    The  defendant  appeals. 

The  facts  are  these:  On  the  momlng  of 
February  28,  1916,  the  respondent  in  compa- 
ny with  the  other  members  of  a  section  crew 
and  the  foreman  thereof,  was  proceeding  on 
a  hand  car  over  the  track  of  the  d^endant 
for  the  purpose  of  repairing  a  broken  rail 
in  the  vicinity  of  North  Prosser,  Wash. 
While  en  route,  the  hand  car  was  derailed, 
and  the  respondent  was  thrown  therefrwn 
and  injured.  One  of  the  elements  for  which 
damages  were  sought  was  loss  of  earning 
power,  or  Inability  to  labor  subsequent  to 
the  accident  In  the  amended  complaint, 
which  was  filed  on  the  27th  day  of  September, 
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1016,  there  Is  fhe  fbUowlng  allegation  relative 
to  the  respondent's  Inability  to  perform  la- 
bor:   . 

"That  be  bas  been  entirely  nnable  to  perform 
any  labor  wbatsoever  since  his  said  injuries  on 
February  28,  1916,  and  that  he  is  still  unable 
to  perform  any  labor  of  any  kind  whatsoever; 
that  his  wages  are  of  the  reasonable  yalue  of 
$2.60  per  day.    *    •    •  " 

Upon  the  trial,  the  evidence  of  certain  of 
tiie  appellant's  witnesses  tended  to  show  that 
the  reason  why  the  respondent  had  perform- 
ed little  or  no  work  subsequent  to  the  acci- 
dent was  because  of  his  excessive  use  of  In- 
toxicating liquor.  In  submitting  the  canse 
to  the  Jury,  the  trial  court  concluded  Instnic- 
tl<m  No.  9,  whldi  is  too  long  to  be  here  set 
out  In  full,  with  this  sentence : 

"The  fact,  if  it  be  a  fact,  that  after  the  ac- 
cident the  plaintiff  was  addicted  to-  the  excessive 
use  of  intoxicating  beverages  you  must  not  con- 
sider for  any  purpose  whatsoever  except  in  de- 
ciding the  question  whether  or  not  he  was  ad- 
dicted to  intoxication  at  the  time  of  the  acci- 
dent." 

[1,  2]  The  effect  of  this  Instruction  was  to 
withdraw  ftom  the  consideration  of  the  Jury 
the  evidence  given  by  appellant's  witnesses 
which  tenVled  to  show  that  the  respondent's 
failure  to  work  subsequent  to  the  accident 
was  due  to  Intoxication,  and  not  to  the  ef- 
fects of  the  Injury.  The  giving  of  the  in- 
struction Is  one  of  the  errors  assigned.  If, 
after  the  accident,  the  respondent's  failure 
to  engage  in  a  gainful  occupation  was  due 
to  the  excessive  use  of  intoxicating  liquors, 
it  was  proper  for  the  Jury  to  consider  this 
tact  as  bearing  upon  the  amount  of  dam- 
ages which  he  would  be  entitled  to  for  the 
loss  of  wages  or  earning  i>ower.  If  the  lack 
of  capacity  to  work  was  due  to  intoxication, 
and  was  not  the  result  of  the  injury,  obvious- 
ly the  respondent  would  not  be  ehtltled  to  re- 
cover for  an  element  of  damages  which  was 
the  result  of  his  own  fault.  Ceresola  v.  Jo- 
s^h  F.  Paul  Co.,  224  Mass.  395,  lia  N.  R 
858;  Boggess  v.  Metropolitan  St.  By.  Co., 
118  Mo.  328,  23  S.  W.  159,  24  S.  W.  210.  In 
the  case  last  cited,  It  is  said : 
'  "The  acts  of  the  plaintiff  tending  to  enhance 
the  injury  are  admissible  in  evidence  to  reduce 
the  amount  of  the  damages  under  the  general 
issue,  whether  considered  as  in  mitigation  or  as 
a  rule  of  limitation  of  damages:    •    •    •  " 

The  withdrawal  from  the  consideration  of 
the  jury  of  the  evidence  which  tended  to 
show  that  the  reason  why  the  respondent  did 
not  perform  labor  subsequent  to  the  Injury 
was  due  to  bis  habits  of  intoxication  was 
prejudicial  error,  and  for  this  reason  the 
judgment  must  be  reversed. 

[3]  Error  is  also  assigned  upon  the  failure 
of  the  court  to  give  an  instruction  which  in 
effect  told  the  jury  that  they  should  not  be 
Influenced  or  controlled,  in  arriving  at  a  ver- 
dict, by  any  feeling  or  passlcm,  prejudice  or 
sympathy,  for  or  against  either  party  to  the 
cause,  and  that  It  was  their  duty  to  consider 
the  case  In  all  its  bearings  the  same  as  they 


•would  a  case  between  two  natural  persons, 
and  that  the  appellant,  a  corporation,  was 
entitled  to  the  same  treatment  In  court  as  a 
private  individual  would  be  under  like  cir- 
cumstances. Upon  this  Instruction  Is  a  nota- 
tion, apparently  Indorsed  by  the  trial  court, 
that  it  is: 

"Contained  in  other  instructions  actually 
given— not  given  in  these  words." 

A  careful  reading  of  the  instructions  as 
given  discloses  that  the  Instruction  was  nei- 
ther given  in  form  nor  in  substance.  The  fail- 
ure to  give  It  was  undoubtedly  an  inadver- 
tence. The  Instruction  requested  was  a  cor- 
rect statement  of  the  law  (Chicago  &  E.  I. 
R.  Co.  V.  Burrldge,  211  111.  9,  Tl  N.  E.  838), 
and  is  one  whi(^  trial  courts  generally  give 
when  requested.  While  the  Instruction  was 
a  proper  one  to  be  given,  and  upon  a  retrial 
of  the  cause,  will  doubtless  be  given  if  re- 
quested, It  is  tmnecessary  here  to  determine 
whether  the  failure  to  give  it  In  this  case  was 
reversible  error,  because,  as  already  pointed 
out,  the  record  furnishes  another  reason 
which  requires  reversal. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  supe- 
rior court  to  grant  a  new  trial. 

ELLIS,  C.  J.,  and  MOUNT,  OHADWICB:, 
and  MORRIS,  JJ.,  concur. 


BROWN  et  al.  v.  KAUSCHB  et  al. 
(No.  14134.) 

(Supreme  Court  of  Washington.    Oct  13,  1917.) 

1.  TansTs  «=>43(l),  88,  IO^-Evidinck  to  Es- 
tablish— Parol  Evidence. 

An  express  trust  cannot  be  established  by 
oral  evidence,  but  a  resulting  trust  or  trust  ex 
maleficio  may  be  established  by  sudi  testimony. 

2.  Tbustb   «=»17,    18(3)— Vaumtt  of  Obai. 
Tbusts. 

Where  a  husband  devised  all  of  his  real  es- 
tate to  his  wife  on  the  oral  understanding  that 
she  would  keep  it  intact  during  her  life  and 
then  distribute  it  to  the  children  in  equal  shares, 
the  trust  was  an  express  trust,  and  not  a  trust 
ex  maleficio,  and,  being  oral,  was  invalid. 

3.  Fbattds,  Statote  or  «=»71— CoNTaACT  roB 
Sale  of  Real  Estate. 

An  oral  agreement  to  convey  real  property 
is  void  under  the  statute  of  frauds. 

4.  Fbauds,  Statute  of  4=>152(1)— Nkcessitt 
OF  Plkading  Statute. 

Where  the  complaint  alleges  an  oral  agree- 
ment to  convey  land  and  this  is  denied  by  the 
answer,  the  defense  of  the  statute  of  frauds  is 
open  to  defendant,  provided  he  makes  timely 
objection  to  the  parol  evidence  by  which  the 
agreement  is  sought  to  be  proved;  it  only  being 
where  the  complaint  shows  the  contract  to  b« 
parol  and  the  agreement  is  admitted  by  the  an- 
swer that  it  Is  necessary  to  expressly  plead  the 
statute. 

Department  1.  Appeal  from  Superior 
Court,  Garfield  County;  Chester  F.  Miller, 
Judge. 

Action  by  Laura  Kausche  Brown  and 
others  against  Charles  A.  Kausdie  and  othr 
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era.    From  a  Judgment  for  defendants,  plabi- 
tlffs  ai^eal.    Affirmed. 

R.  B.  Brown,  of  Seattle,  and  G.  W.  Jewett, 
of  Pomeroy,  for  appellants.  Kuykendall  & 
McCabe,  of  Pomeroy,  and  Sharpstein,  Smith 
&'  Sharpstein,  of  Walla  Walla,  for  respond- 
ents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  establish  a  trust  In  real  estate.  The  cause 
was  tried  to  the  court  without  a  Jiiry,  and  re- 
sulted in  a  Judgment  dismissing  the  action. 
From  this  Judgment  the  plaintiffs  appeal. 

[1]  The  facts  are  these:  On  July  4,  1803, 
one  Henry  Kausche,  being  then  a  resident  of 
Garfield  county,  died  testate.  His  wife,  Paul- 
ine Kausche,  and  five  children  survived  him. 
So  far  as  the  real  estate  is  concerned,  the 
estate  of  the  testator  consisted  of  approxi- 
mately 800  acres  of  farm  land,  all  of  which, 
with  the  exception  of  80  acres,  was  com- 
munity property.  By  the  will,  the  entire 
estate,  both  real  and  personal,  was  devised 
and  bequeathed  to  Mrs.  Kausche.  No  pro- 
vision was  made  for  the  children,  for  the 
reason,  as  stated  in  the  will,  that  the  testator 
left  the  matter  of  providing  for  them  to  his 
wife,  their  mother.  In  whom  he  said  he  bad 
perfect  confidenoe.  The  will  was  probated, 
and  the  whole  estate  was  distributed  to  Mrs. 
Eausdie.  Some  years  thereafter,  and  on  De- 
cember 10,  1914,  Mrs.  Kausche  conveyed  all 
the  land  above  mentioned  to  the  son,  Charles 
A.  KsMBdxe.  The  appellants  are  the  daugh- 
ters. The  respondents  are  Mrs.  Kausche  and 
the  son.  The  con^lalnt  alleges,  and  it  will 
be  assumed  that  the  evidence  establishes, 
that,  at  the  time  of  making  the  will,  and  for 
many  years  prior  thereto,  It  was  the  desire 
of  the  testator  that  the  whole  estate  should 
be  kept  intact  as  long  as  either  he  or  his 
wife  should  live,  and  that,  after  the  death 
of  both  of  them,  all  of  the  property  owned 
by  them:  should  be  distributed  to  the  children 
In  equal  shares ;  that,  at  the  time  of  the  exe- 
cution of  the  will,  it  was  orally  agreed  be- 
tween Mr.  and  Mrs.  Kausche  that  the  latter. 
In  case  she  should  survive  her  jhusband, 
should  have  the  right  to  use  all  of  the  prop- 
erty during  her  Uf  e,  and  should  manage,  han- 
dle, and  hold  It  Intact  until  her  death,  at 
which  time  the  dilldren  should  receive  all 
the  pTopeity,  share  and  share  alike;  and 
that  Mrs.  Kausche  accepted  the  will  and  the 
provisions  thereof  with  a  full  sense  of  Its 
obligations  and  the  trust  Imposed  by  the 
oral  understanding.  The  will  does  not  create 
the  trust,  and  It  is  not  so  claimed.  The  con- 
tention of  the  aK)ellants  is  that  the  will 
was  made  pursuant  to  the  previous  oral  un- 
derstanding, and  that,  when  Mrs.  Kausche 
deeded  the  land  to  her  son,  which  was  a 
violation  of  the  parol  agreement,  a  trust 
^ereby  arose  ex  maleficla  If  the  trust 
sought  to  be  established  is  an  express  trust, 
It  must  fall,  because  the  evidence  In  support 
thereof  Is  oral.    Oa  the  other  hand,  .If  it  is 


a  resulting  trust,  or  timst  ex  malefldo,  It  may 
be  established  by  oral  testimony.  McSorley 
V.  Bullock,  62  Wash.  140,  133  Pac  JJTO; 
Womach  v.  Sandygren,  164:  Paa  800. 

Inquiry  must  then  be  directed  to  the  deter^ 
mlnatlon  of  the  question  whether  the  tnist 
sought  to  be  established  is  an  express  trust, 
or  is  a  resulting  trust,  or  trust  ex  malefldo. 
In  Arnold  v.  Hall,  72  Wash.  50,  129  Pac. 
914,  44  I/.  R.  A.  (N.  IS.)  349,  a  eon  had  convey- 
ed property  to  his  mtother  with  the  oral  un- 
derstanding that  It  was  to  be  reconveyed  to 
hUn.  Thereafter  the  mother  conveyed  the 
property  to  a  danghter.  After  the  death  of 
the  mother  the  controversy  arose  between  the 
son  and  daughter  as  to  the  ownership  of  the 
property,  the  son  daimlng  that  it  was  im- 
pressed with  a  trust  in  his  favor,  and  that 
the  daughter  took  it  with  knowledge  of  that 
fact.  It  was  there  held  that  the  trust  sought 
to  be  established  by  parol  was  an  express 
trust  and  not  a  oonstructiye  trust,  or  one 
arising  ex  malefldo.  After  reviewing  author- 
ities, it  was  there  said: 

"In  saying  that  It  is  only  when  (rand,  actnal 
or  constructive,  intervenes  that  equity  will  per- 
mit a  trust  agreement  to  be  proved  by  parol,' 
this  court  had  reference  to  such  fraud  as  inhered 
in  the  original  transaction.  Otherwise  all  trusts, 
whether  express  or  implied,  could  be  proven  by 
parol,  for  in  the  larger  sense  the  failure  or  refus- 
al of  the  trustee  of  an  express  trust  to  execute 
the  trust  would  be  constructive  fraud,  and  the 
statute  would  be  rendered  nugatory.  In  the  in- 
stant case,  there  is  no  claim  of  fraud  other  than 
the  failure  of  the  trustee  to  perform  her  express 
contract.  *  •  •  Xbe  respondent  argues  that 
the  transaction  raised  either  a  trust  ex  maleficio 
or  a  constructive  trust  He  pleaded  an  ex- 
press contract  to  reconvey  the  property,  and  the 
evidence  submitted  is.  in  harmony  with  the  com- 
plaint This  would  create  an  express  trust  It 
is  true  that  equity  will  raise  a  constructive  trust 
to  prevent  a  fraud,  but  where  there  is  an  ex- 
press trust  there  can  be,  in  the  very  nature  of 
things,  no  implied  or  constructive  trust  We 
need  not  consider  the  cases  cited  by  the  re- 
spondent from  other  jurisdictions,  of  which 
Bowler  v.  Curler,  21  Nev.  158,  26  Pac.  228,  37 
Am.  St  [Rep.l  601,  is  a  type.  It  holds  that 
equity  will  raise  a  constructive  trust  when  an 
express  contract  to  reconvey  the  property  has 
been  breached.  Such  view  is  not  only  a  virtual 
repeal  of  the  statute  of  frauds,  but  is  in  Clear- 
est conflict  with  the  decisions  of  this  court  to 
which  reference  has  been  mad&" 

In  Nichols  V.  Oapen,  79  Wash.  120,  139 
Pac.  868,  a  conveyance  was  made  to  a  son, 
who  was  acting  as  an  administrator,  for  the 
purpose  of  disposing  of  lands  conveyed  for 
the  purpose  of  paying  the  debts  of  the  es- 
tate, under  an  oral  agreement  to  reconvey  all 
that  remained  after  the  payment  of  debts 
and  final  settlement  of  the  estate.  The  ^n 
breached  the  oral  agreement  and  retained 
the  property.  An  action  was  brought,  seek- 
ing a  decree  that  the  son  held  the  lands  In 
trust.  It  was  there  held  that  the  trust  was 
an  express  trust  and  not  a  trust  ex  malefldo. 
After  redtlng  the  fads,  It  was  there  said  : 

"Accepting  these  facts  as  disclosing  the  in- 
tent of  the  conveyance,  they  show  an  express 
trust  and  not  a  trust  ex  maleficio.  A  trust  ex 
maleficio  is  one  where,  by  reason  of  some  fraud 
on  the  part  of  the  party  obtaining  the  title  to 
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the  land,  tbe  I«w..i«apli«s  a. trust  relation.  -  la 
such  cases,  the  trust  arises  out  of,  or  results 
from  operation  of  law,  and  is  not  within  the 
contemplation  of  the  parties  at  the  time  the  coa- 
veyance  is  made.  When,  .however,  as  in  the 
case  before  us,  the  conveyance  is  made  for  an 
express  purpose,  to  dispose  of  the  lands  or  as 
much  thereof  as  may  be  necessary  and  out  of 
the  proceeds  to  pay  certain  debts,  the  remainder 
of  the  lands  or  the  balance  of  the  money -obtain- 
ed from  their  sale  to  be  reconveyed  or  returned 
to  the  grantor,  the  trust  arises  from  the  act  of 
the  parties  and  not  by  operation  of  law;  and 
since  the  agreement  is  an  express  one,  the  trust 
becomes  an  express  trust  and  cannot  be  estab- 
lished by  paror  (citing  authorities). 

[2]  In  tbe  present  case,  as  in  each  of  tbe 
cages  dted,  no  fraud  Inhered  In  the  original 
transaction.  If  the  trust  songht  to  be  prov- 
ed by  parol  in  those  cases  was  an  express 
trust,  It  necessarily  ftollows  that  In  the  case 
now  before  us  the  trust  sought  to  be  estab- 
lished by  oral  testimony  was  lilcewlse  an  ex- 
press tmst.  It  is  true  that  In  each  of  those 
cases  the  trust  sought  to  be  established  was 
in  favor  of  the  grantor,  while  here  It  was 
in  favor  of  third  persons — the  children  of 
the  testator  and  his  wife.  But  this  fact 
could  make  no  difference  in  the  application 
of  the  principle.  If,  in  the  cases  referred  to, 
the  trust  arose  by  act  of  the  parties  and  not 
by  operation  of  law,  it  necessarily  follows 
that,  in  the  present  case,  the  trust  arose  In 
the  same  way,  that  Is,  out  of  the  oral  ar- 
rangement between  Mr.  and  Mrs.  Kausche, 
and  was  therefore  an  express  trust. 

Our  attention  has  been  called  to  the  case 
of  Gustln  T.  Crockett,  61  Wash.  67.  97  Pac. 
1081,,  as  sustaining  tbe  contention  of  the  ap- 
pellants, but  that  case  rests  upon  a  different 
principle.  There,  aged  parents  conveyed 
property  to  the  wife  of  a  son,  with  the  nn- 
derstandlng  that  the  old  people  were  to  oc- 
cupy It  during  their  lifetime.  Subsequently, 
they  were  evicted  by  the  daughter-in-law.  In 
whose  name  the  title  stood.  The  parents 
sought  a  rescission  of  the  contract,  and  their 
contention  was  sustained.  Tbe  rule  of  that 
case  is  that,  where  people,  old  and  infirm, 
convey  their  property  to  their  children  under 
an  agreement  for  future  support  and  main- 
tenance, and  the  children  fail  to  perform  the 
agreement,  equity  will  rescind  the  contract 
and  cancel  the  deed  for  a  willful  violation 
of  the  agreement  to  support  and  maintain, 
without  reference  to  the  question  whether 
the  transaction  was  fraudulent  in  its  incep- 
tion or  not.    As  stated  in  tbe  opinion: 

"The  willful  and  wrongful  violation  of  the 
agreement  is  in  and  of  itself  ample  ground  for 
the  rescission." 

The  distinction  between  that  case  and  the 
two  cases  above  referred  to  is  that  in  such 
a  case  willful  refusal  to  perform  the  con- 
tract will  furnish  a  ground  for  rescission 
whether  the  transaction  was  fraudulent  In 
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its  inception  or  not,  while,  in  the  other  two 
cases,  it  is  held  that  relief  cannot  be  grant- 
ed where  no  fraud  Inhered  in  the  original 
transaction.  The  present  case  is  not  a  case 
where  aged  parents  conveyed  property  to  a 
child  or  children  in  consideration  of  future 
maintenance  and  support,  and  therefore  does 
not  fall  within  the  rule  of  the  Gustln  Case. 
Mrs.  Kausche  is  not  here  seeking  to  set 
aside  the  conveyance  to  her  son,  but  the 
daughters  are  complaining  because  the  moth- 
er, In  violation  of  the  oral  agreement  with 
their  father,  transferred  the  property  to  the 
son,  who  took  it  with  luiowledge  of  the  trust 
A  review  of  the  cases  cited  from  other  juris- 
dictions does  not  seem  necessary,  since  this 
case  is  controlled  by  the  Arnold  and  Nichols 
Cases,  supra. 

[3,  4]  It  is  contended,  however,  that,  since 
the  answer  did  not  plead  the  statute  of 
frauds,  the  respondents  cannot  invoke  that 
statute  against  the  oral  understanding  by 
which  it  Is  sought  to  establish  the  trust  The 
complaint  alleged  the  oral  agreement.  This 
the  answer  denied.  An  oral  agreement  to 
convey  real  property  under  the  statute  of 
frauds  is  void.  Somers  Co.  v.  Plx,  75  Wash. 
233,  134  Pac.  082.  Where  the  complaint 
pleads  such  an  agreement  and  the  answer 
denies  it,  the  defense  of  the  statute  of  frauds 
Is  open  to  the  defendant  providing,  upon  the 
trial,  be  makes  timely  objection  to  the  evi- 
dence. It  is  where  the  complaint  shovra  the 
contract  to  be  parol,  and  such  agreement  is 
admitted  by  the  answer,  that  it  is  necessary 
to  expressly  plead  the  statute.  In  Goodrich 
v.  Rogers,  75  Wash.  212,  134  Pac.  W7,  It  was 
said : 

"Beapondent  insists,  however,  that,  inasmuch 
as  the  defendants  made  a  general  denial  and  did 
not  affirmatively  plead  the  statute  of  frauds, 
that  they  have  waived  that  defense  and  must 
be  held  to  pay  the  judgment  rendered  in  the 
court  below.  ♦  •  •  If  he  (defendant)  denies 
the  contract  as  pleaded  the  defense  of  the  stat- 
ute Is  open  to  him,  and  the  objection  may  be 
raised  at  the  time  of  the  trial.    •    •    •  " 

In  the  present  case,  as  already  stated,  the 
answer  denied  the  making  of  the  oral  agree- 
ment. Upon  the  trial,  timely  objection  was 
made  to  the  introduction  of  the  evidence,  be- 
cause, under  the  statute  of  frauds,  the  trust 
could  not  be  established  by  oral  testimony. 

Other  questions  are  discussed  in  the  brief^ 
but,  since  the  two  questions  already  consid- 
ered  are  decisive,  it  Is  unnecessary  to  review 
the  others.  There  is  no  question  In  this  case 
but  what  tbe  appellants  have  been  badly 
treated,  but  under  the  settled  law  of  this 
state,  there  Is  no  way  by  which  the  court  can 
afford  them  relief. 

The  Judgment  will  be  affirmed. 

EE/LIS,  O.  J.,  and  FULLERTON,  MOR- 
RIS, and  CHADWICK,  JJ.,  concur. 
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DAHLSTROM    v.    NORTHERN    PAC.    RT. 

CO.  et  al. 

DAHLSTROM  et  ux.  ▼.  SAME. 

(No.  13974.) 

(Supreme  Court  of  Washington.    Oct.  9,  1917.) 

1.  RAii.BOADa     ®=»297(6)   —  Accidents     to 
Tbains— Actions — Questions  fob  Jurt. 

In  an  action  for  injuries  sustained  by  a 
passenger  on  tbe  M.  railroad  when  the  train 
went  through  a  trestle  damaged  by  a  train  of  the 
N.  road,  where  there  was  evidence  that  eight 
or  ten  minutes  elapsed  between  the  collision 
with  the  trestle  and  the  arrival  of  the  M.  train, 
and  that  the  brakeman  who  started  to  flag  trains 
on  the  M.  road  first  walked  out  on  the  trestle 
and  tarried  there  for  an  appreciable  space  of 
time,  and  that  when  he  did  flag  the  train  he  did 
not  wave  the  flag  in  the  proper  manner,  tbe 
railroad  company's  negligence  was  a  question 
for  the  jury. 

2.  lUiLBOADB     €=»297(6)   —  Accidents     to 
Tbtains— Actions— Questions  fob  Jubt. 

Where  there  was  evidence  that  it  was  the 
duty  of  tbe  conductor  to  send  a  flagman  each 
way  from  the  trestle  on  the  M.  line  to  warn  and 
flag  approaching  trains,  and  that  people  fur- 
ther from  the  trestle  than  the  conductor  heard 
the  crash  and  knew  that  the  trestle  had  been 
damaged,  it  was  a  question  for  the  jury  wheth- 
er the  conductor  was  negligent,  so  as  to  be  in- 
dividually liable. 

3.  Damages  ®=>191  —  Evidence  —  Expenses 
Incubbed — Bills  Rendeked. 

In  an  action  for  injuries,  evidence  as  to 
the  amount  of  bills  received  for  hospital  ex- 
penses did  not  prove  the  reasonable  value  of 
the  services  for  which  tbe  bills  were  rendered. 

4.  Appeal   and   Ebbob  «=>231(5)— Resbbva- 

TION  OF  GBOUNDS  OF  REVIEW— OBJECTIONS. 

An  objection  to  such  testimony  on  the 
ground  that  it  was  immaterial  and  incompetent 
did  not  preserve  for  review  the  point  that  such 
testimony  did  not  prove  the  reasonable  value 
of  the  services,  as  the  specific  reason  for  the 
objection  should  have,  been  pointed  out. 
6.  Damages  «s»131(1)— BzcssaiTENESS— Peb- 
soNAi.  Injuries. 

Where  a  passenger  on  a  railway  train  which 
went  through  a*  trestle  received  a  cut  over  the 
left  eye,  in  which  three  stitches  were  taken,  and 
which  left  a  noticeable  scar,  and  he  was  bruised 
up  generally,  especially  with  reference  to  his 
elbows,  knees,  and  hips,  a  verdict  for  $1,OCIO  was 
not  so  large  as  to  indicate  that  the  jury  waa 
actuated  by  either  passion  or  prejudice. 

6.  Damages  «=>132(5)— Excbssitkness— Pbb- 
SONAL  Injuries. 
A  married  woman  18  years  old  was  injured 
when  the  train  on  which  she  was  riding  went 
through  a  trestle.  At  the  time  her  injuries  were 
not  thought  serious,  and  she  proceeded  on  her 

i'ourney  to  visit  relatives ;  but  on  her  return 
lome  she  was  confined  to  her  bed  most  of  tbe 
time  for  3  weeks,  and  attended  by  a  physician. 
Later  she  was  taken  to  a  hospital  for  about 
15  days,  for  a  correction  or  straightening  of 
the  uterus,  and  still  later  she  was  in  the  hos- 
pital for  3  weeks,  during  which  one  ovary  was 
removed  and  a  cyst  removed  from  the  other. 
Up  to  the  time  of  the  trial  she  had  been  unable 
to  do  her  housework,  had  been  in  bed  a  large 
part  of  the  time,  and  her  menstruation  periodfi 
had  been  long  and  painful,  with  an  excessive 
flow.  Her  ability  to  bear  children  had  been 
impaired,  and  might  be  destroyed  if  a  further 
operation  should  be  necessary.  Held,  that  a 
verdict  for  $16,000  was  not  so  large  as  to  show 
passion  or  prejudice. 


7.  New  Tbiai.  4s9l06(l9— Newlt  Discovebed 
Evidence— SumciENCT. 
In  an  action  for  injuries,  a  motion  for  a. 
new  trial'  on  the  ground  of  newly  discovered 
evidence  that  plaintiff  moved  above  more  or 
less  and  stood  while  having  her  picture  taken 
on  a  day  w^en  she  and  her  husband  both  tes- 
tified she  was  in  bed  most,  if  not  all,  of  the 
time,  was  properly  denied,  where  on  cross-exam- 
ination she  and  her  husband  admitted,  though 
somewhat  reluctantly,  that  the  facts  were  sub- 
stantially as  stated  on  the  motion  for  the  new 
trial,  and  it  appeared  that  on  the  day  in  ques- 
tion no  one  thought  her  injuries  would  result  in 
the  serious  development  which  subsequentlT 
followed. 

Morris,  J.,  disaenting  in  part. 

D^artment  1.  Ai^>eal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapnian. 
Judge. 

Two  actions,  by  O.  H.  Dablstawn  and  by 
G.  H.  Dahlstrom  and  wife,  against  tbe  North- 
em  Pacific  Railway  Company  and  anotlier. 
From  judgments  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B. 
da  Ponte,  all  oC  Tacoma,  for  appellants. 
Teats,  Teats  &  Teats,  of  Tacoma,  for  respond- 
ents. 

MAIN,  J.  These  two  actions  were  brought 
for  the  purpose  of  recovering  damages  for 
personal  injuries,  and,  by  stipulation,  were 
tried  In  the  superior  court  as  one  action.  In 
one  action,  damages  are  sought  for  the  Injury 
sostalDied  by  G.  H.  Dahlstrom;  In  the  other, 
for  Injuries  sustained  by  Lillian  Dahlstrom, 
the  wife  of  G.  H.  Dahlstrom.  The  cases  have 
been  three  times  tried  In  the  superior  court 
though  this  is  the  first  appeal  to  this  court. 
The  Jury  returned  separate  verdicts — In  one, 
finding  a  verdict  In  favor  of  G.  H.  Dahlstrom 
in  the  sum  of  $1,000;  In  the  other,  finding  a 
verdict  for  the  injuries  which  Mrs.  Dahl- 
stroml  had  sustained  in  the  sum  of  $16,000. 
The  defendants  in  each  action  are  the  North- 
ern Padfic  Railway  Company  and  Jacob 
Heeth'er,  a  conductor  on  one  of  its  trains. 
Before  the  eatry  of  the  verdicts,  a  motI<m 
was  made  as  to  each  of  the  defendants  for  a 
judgment  notwithstanding  the  verdict,  and. 
In  the  alternative,  for  a  new  trial.  Both  of 
these  motions  were  overruled,  and  judg- 
ments were  entered  upon  the  verdicts.  From 
these  judgments  tbe  appeal  Is  prosecuted. 

The  facts  which  are  either  not  in  dispute 
or  which  the  Jury  had  a  right  to  find  from 
tbe  evidence  are  substantially  as  follows: 
The  Northern  Pacific  Railway  Company  own- 
ed and  operated  a  railway  line  from  Tacoma. 
Wash,  to  Portland,  Or.  The  Chlca£o,  MU- 
waukee  &  St  Paul  Rallwsiy  Company  own- 
ed and  operated  a  line  from  Tacoma  to  the 
Grays  Harlxtt*  country.  Both  these  lines 
passed  through  a  station,  called  Rainier. 
About  one  mile  north  of  this  station,  the  MU- 
wankee  road  crossed  over  the  Northern  Pacif- 
ic on  a  trestle.  On  the  2d  day  of  July,  191S, 
the  contracting  firm  of  Porter  Bros.,  Grant, 
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Smith  &  Go.  assemUed  their  cars  and  mate- 
rial in  the  freight  yards  of  the  Northern  Pa- 
clflc  Hallway  Company  at  Tacoma,  for  the 
purpose  of  having  the  same  transported  to 
Portland,  Or.  This  outfit  eonslBted  of  sev- 
eral cars  of  material  and  a  hoisting  crane. 
The  hoisting  crane  was  a  20-ton  lifting  crane 
constmcted  on  Its  own  trucks.  The  body  of 
the  crane  consisted  of  a  revolving  turret,  the 
machinery  for  its  operation  being  Inclosed 
in  a  cab  or  house  on  top  of  the  trucks.  The 
cab  was  a  little  wider  than  the  width  of  the 
trucks,  so  that  it  extended  about  3  Inches 
over  each  side  thereof  when  placed  length- 
ways of  the  truck  In  a  traveling  position. 
When  the  cab  was  swung  around  at  right 
angles  to  the  truck,  the  end  thereof  extended 
oat  from  the  side  of  the  truck  some  6  or  7 
feef.  Attached  to  the  rear  of  the  cab,  or 
turret,  was  a  boom,  45  feet  long,  used  for 
Itftlng  heavy  objects.  In  preparing  the  crane 
for  shipment,  It  was  necessary  to  attach  a 
flat  car  to  the  rear  thereof  and  chain  the  flat 
car  and  the  crane  together,  so  as  to  make 
them  practically  one  car  for  operation  pur- 
poses. Tlie  boom  was  then  lowered  onto  the 
flat  car  and  disconnected  from  the  turret,  ex- 
cept that  the  heavy  cables  which  extended 
from  the  drum  of  the  crane  to  the  boom  were 
not  detached,  but  were  slackened  sufficiently 
so  that  there  would  be  no  strain  on  them. 
The  crane  was  provided  with  rods  which  ex- 
tended from  lugs  on  the  rear  end  of  the  frame 
of  the  trucks  to  the  ash  pan.  which  rods  were 
intended  to  keep  the  crane  In  place  and  pre- 
vent it  from  swinging  around  and  extending 
over  the  side  of  the  truck.  The  crane,  to- 
gether with  the  other  machinery  and  sup- 
plies, was  prepared  for  shipment  by  employes 
of  Porter  Bro&,  Grant,  Smith  &  Co.  After 
the  machinery  had  been  prepared  for  ship- 
ment, the  cars  containing  the  same  were  in- 
flected by  the  car  Inspector  for  tlie  Noithem 
Padfle  Hallway  Company.  The  purpose  of 
this  inspection  was  to  ascertain  whether  the 
cars  bad  been  so  loaded  as  to  be  la  reason- 
ably safe  condition  for  transportation.  The 
cars  which  contained  this  machinery  were 
placed  in  the  rear  of  train  No.  963,  which 
was  a  local  freight  scheduled  to  leave  Taco- 
ma  at  about  6  o'clock,  a.  m.,  and  arrive  at 
Rainier  at  about  8:10  a.  m,,  tliough  on  the 
morning  of  the  3d  of  July,  1915,  the  train 
left  Tacoma  something  like  an  hour  late. 
Tills  train  was  ta  charge  of  Jacob  Heether, 
one  of  the  appellants,  as  conductor;  the 
train  <xew  consisting  of  the  conductor,  three 
brakemfen,  the  engineer,  and  the  fireman.  The 
equipment  of  the  opntractors  was  accompa- 
nied by  J.  O.  Burke,  one  o;f  their  employes. 
Tbe  train  consisted  of  about  40  cars  and  the 
caboose,  the  local  freight  being  In  the  front 
end  of  the  train.  The  train  left  Yelm  at 
about  9:38  a.  m.,  and  the  di8ta.nce  between 
Telm  and  Rainier  U  approximately  5  mUes. 
After  leaving  YeUn,  Frank  Hussell,  the  rear 
brakeman,  and  J.  0.  Burke,  the  employe  of 


the  owners  of  the  machinery  referred  to,  rode 
in  the  cupola  of  the  caboose.  Heether,  the 
conductor,  and  the  two  other  brakemen,  rode 
upon  the  top  of  a  box  car  which  was  fourth 
from  the  engine.  While  the  train  was  pass- 
ing under  the  Milwaukee  trestle,  shortly  be- 
fore the  car  carrying  the  crane  reached  the 
trestle,  the  crane  swung  around  so  that  It  ex- 
tendi over  the  side  of  the  car  6  or  6  feet.  As 
the  crane  passed  under  the  trestle  in  this  way, 
it  tore  out  a  row  of  piles  su{^)orting  the  Mil- 
waukee track.  The  boom  was  thrown  from 
the  car  upon  which  It  was  riding,  and  was 
dragged  along  until  the  train  was  brought 
to  a  stop.  Russell,  the  rear  brakeman,  when 
he  observed  that  the  crane  had  swung  around 
and  that  It  would  come  into  contact  with  the 
piles,  applied  the  air  to  stop  the  train.  The 
train  at  this  time  was  traveling  from!  15  to  18 
miles  an  hour,  and  was  stopped  after  going 
a  distance  of  about  600  feet  after  the  air 
was  applied.  When  the  train  stopped,  Hus- 
sell, the  rear  brakeman,  took  two  red  flags 
which  were  in  the  caboose,  gave  one  to  Burke, 
and  directed  him  to  go  up  the  Northern  Pa- 
cific track  and  flag  any  train  that  might  be 
approaching.  After  the  train  stopped,  Heeth- 
er and  the  two  brakemen  got  down  from  the 
top  of  the  car  on  which  they  were  riding  and 
started  to  walk  towards  the  rear  end  of  the 
train.  Russell  went  upon  the  Milwaukee 
track  for  the  purpose  of  flagging  any  train 
that  might  approach  the  trestle  over  that 
line.  Eight  or  10  minutes  after  the  Northern 
Pacific  train  stopped,  a  passenger  train  on 
the  Milwaukee  line,  then  due  at  the  station 
of  Rainier,  approaching  from  Tacoma,  ran 
upon  the  weakened  portion  of  the  trestle. 
The  engine  went  through,  killing  both  the 
engineer  and  the  fireman.  The  combination 
baggage  and  smoking  car,  in  which  G.  H. 
Dahlstrom  was  riding,  also  went  down.  The 
day  coach,  in  which  Mrs.  Dahlstrom  was  rid- 
ing, likewise  went  through  the  broken  trestle. 
This  coach  turned  over  and  was  badly  wreck- 
ed. It  is  for  the  Injuries  sustained  in  this 
wreck  that  the  actions  were  brought. 

ri]  We  win  first  consider  the  motion  of  the 
Northern  Pacific  Hallway  Company  for  Judg- 
ment notwithstanding  the  verdict.  The  re- 
spondents claim  that  the  company  had  been 
negligent  in  two  respects:  (a)  In  placing  the 
crane  in  the  car,  when  the  crane  was  in  an 
unsafe  condition  for  transportation;  and  (b) 
in  failing  to  properly  and  timely  warn  the 
englncmen  on  the  Milwaukee  passenger  train, 
by  flagging  or  otherwise.  As  already  stated, 
after  the  piling  was  torn  out  by  the  Northern 
Pacific  train,  8  or  10  minutes  elapsed  before 
the  Milwaukee  train  went  down.  Burke  had 
gone  some  distance  up  the  Northern  Pacific 
track,  and  had  flagged  and  stopped  an  ap- 
proaching train.  Russell,  the  rear  brakeman, 
went  upon  the  Milwaukee  track,  walked  to 
the  center  of  the  trestle,  where  the  piles  had 
been  torn  out,  tarried  there  for  an  apprecia- 
ble space  of  time,  turned,  started  to  the  north, 
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and  had  proceeded  some  distance  on  the 
trestle,  when  the  whistle  of  the  Milwaukee 
train  was  blown,  either  for  a  crossing,  or 
for  the  station  of  Rainier.  He  then,  for  the 
first  time,  began  to  wave  his  flag  and  run 
toward  the  train.  He  had  Just  reached  the 
end  of  the  trestle,  and  had  time  to  escape 
therefrom,  when  the  train  passed  onto, the 
trestle.  When  the  train  reached  the  weaken- 
ed portion  of  the  trestle,  It  was  traveling 
very  slowly,  and  could  have  been  stopped  in  a 
distance  of  from  25  to  50  additional  feet  Had 
Russell  gone  up  the  Milwaukee  track — In- 
stead of  proceeding  first  out  to  the  weaken- 
ed portion  of  the  trestle — as  he  directed 
Burke  to  do  In  flagging  trains  on  the  North- 
em  Pacific  track,  there  can  be  no  question 
but  that  the  Milwaukee  train  could  have 
been  stopped  in  time  to  have  avoided  the  ac- 
cident It  is  true  that  the  appellants'  wit- 
nesses placed  the  time  that  elapsed  between 
the  breaking  of  the  piles  and  the  going  down 
of  the  Milwaukee  train  at  less  than  8  or  10 
minutes;  but  the  Jury,  under  the  evidence, 
had  a  right  to  find  that  at  least  8  or  10 
minutes  had  expired.  There  is  also  evidence 
that  Russell  did  not  fla^  the  Milwaukee  train 
in  a  proper  manner,  in  that  h«  extended  the 
staff  of  the  flag  at  right  angles  to  his  body 
and  waved  it  back  and  forth  across  the  track, 
when  the  proper  method  of  flagging  was  to 
ext«id  the  staff  of  the  flag  perpendicularly 
over  his  head  and  wave  it  back  and  forth.  In 
answering  a  special  Interrogatory  as  to 
whether  anything  prevented  the  engineer  of 
the  Milwaukee  train  from  seeing  the  brake- 
man  Russell  flagging  his  train  in  time  for 
him  to  have  stopped  the  train  before  running 
upon  the  weakened  portion  of  the  trestle,  the 
Jury  said,  "Improper  flagging."  It  is  also 
probably  true  that  there  was  sufficient  evi- 
dence to  justify  the  Jury  in  flndlng  that  the 
crane  bad  not  been  properly  anchored  or  tied, 
so  that  it  would  remain  lengthways  and  not 
swing  around,  and  that  this  defect  should  or 
could  have  been  ascertained  by  reasonably 
careful  inspection. 

[2]  The  next  question  is  whether  the  mo- 
tion for  judgment  notwithstanding  the  ver- 
dfct  should  have  been  granted  as  to  the  con- 
ductor, Heether.  There  was  evidence  from 
which  the  jury  could  find  that  it  was  the  duty 
of  the  conductor,  when  the  Milwaukee  trestle 
was  weakened,  if  he  knew  the  piles  had  been 
broken,  to  place  flagmen  immediately  in  three 
different  directions — send  one  each  way  from 
the  trestle  on  the  Milwaukee  line  to  warn 
a^d  flag  approaching  trains,  and  another  up 
the  Northern  Pacific  track  to  warn  trains  ap- 
proaching from  the  rear.  The  conductor, 
however,  claims  that  he  did  not  know  the 
Milwaukee  trestle  had  been  damaged  by  the 
crane.  A  special  Interrogatory  on  this  ques- 
tion was  submitted  to  the  jury  as  follows: 

"At  the  time  the  Northern  Pacific  freiglit  train 
stopped,  after  the  accident  to  the  trestle,  did 
Conductor  Heether,  or  Biakemen  Stoddard  and 
Kimball,  or  either  of  thow,  know  that  the  tres- 
tle had  been  struck  and  damaged?" 


This  interrogatory  was  answered,  "Tes." 
People  living  in  the  vicinity,  and  w^ho  were 
farther  from  the  trestle,  heard  the  crasli, 
saw  the  dust  and  Imew  tliat  the  trestle  had 
been  damaged.  If  S  mr  10  minutes  elapsed 
from  the  time  of  the  damage  to  the  trestle 
until  the  Milwaukee  train  went  down,  the 
jury  had  a  right  to  find  that  the  conductor. 
In  the  exercise  of  reasonable  care,  could  have 
caused  a  brakeman  to  have  proceeded  up  the 
Milwaukee  track,  and  thus  flagged  the  train 
in  time  to  have  prevented  the  accident  The 
motion  for  judgment  notwithstanding  the  ver- 
dict as  to  each  of  the  appellants  was  properly 
overruled.  The  question  of  negligence,  both 
as  to  the  Northern  Padflc  Railway  Company 
and  as  to  the  conductor,  was  for  the  jury. 

There  are  a  number  of  assignments  of  error 
wtiich  relate  to  the  rulings  of  the  trial  court 
upon  the  admission  of  evidence  and  the  scope 
of  cross-examination  In  one  or  two  instances. 
These  cases  were  actively  contested  on  both 
sides,  in  a  trial  that  consumed  6  or  7  days, 
and,  in  such  a  trial,  slight  errors  are  lil^ely 
to  creep  in.  Without  reviewing  the  errors 
here  claimed  In  detail,  it  may  be  said 
that  we  have  considered  all  of  them,  and 
no  prejudicial  error  was  committed  In  the 
rulings  objected  to. 

[3, 4]  One  assignmeDt  of  error  as  to  the  ad- 
mission of  evldoice  will  be  farther  consid- 
ered. This  assignment  relates  to  the  evidence 
as  to  the  hospital  expense;  Upon  the  trial 
Mr.  Dahlstrom  was  permitted  to  testify  as  to 
the  amount  of  the  bills  which  he  bad  received 
for  the  hospital  expense.  This  was  objected 
to,  on  the  ground  that  It  was  "immaterial  and 
incompetent"  Under  the  holding  In  Torge- 
son  V.  Hanford,  79  Wash.  56,  139  Pac.  648, 
the  evidence  as  to  the  amount  <rf  the  bills  did 
not  prove  the  reasonable  value  of  the  services 
for  which  they  were  rendered,  and  there 
should  have  been  other  evidence  on  the  ques- 
tion of  reasonable  value.  The  objection  to 
this  evidence,  however,  was  not  upon  this 
ground,  but  was  the  general  objection  of  being 
incompetent  and  immaterial.  This  was  not 
suflldent  to  preserve  the  question.  The  spe- 
clflc  reason  for  the  objection  should  liave  been 
pointed  out 

There  are  also  a  number  of  assignments 
of  error  as  to  instructions  given  and  requests 
refused.  In  the  Instructions  given  we  flnd  no 
error.  The  law  of  the  case  was  fully  and 
properly  stated  to  the  jury.  As  to  the  re- 
quests refused,  so  far  as  these  contained  a 
correct  statement  of  the  law  applicable  to 
the  facts,  they  were  sufllclently  covered  In 
the  instructions  given. 

[S]  It  is  claimed  that  the  verdicts  in  both 
cases  were  excessive.  As  to  G.  H.  Dahlstrom, 
he  received  a  cut  over  the  left  eye,  in  which 
three  stitches  were  taken,  and  which  left  a 
noticeable  scar.  He  was  bruised  up  gener- 
ally, especially  with  reference  to  the  elbows, 
knees,  and  hipa.    This  verdict  is  not  ao  large 
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as  to  enable  us  to  say  that  the  Jury,  In  r&x- 
derlDg  It,  was  actuated  by  either  passl(m  or 
prejudice. 

[6]  Mrs.  Dahlstrom's  Injuries  were  more 
serious.  When  the  coach  In  which  she  was 
riding  went  down,  she  was  under  the  de- 
bris in  a  very  greatly  cramped  position,  with 
her  knees  and  face  in  close  proximity.  The 
seventh  rib  on  the  right  side  was  broken,  and 
the  left  knee  was  injared.  She  was  generally 
bruised  and  scratched,  and  received  a  severe 
nervous  shock.  It  is  true  that  she  and  her 
husoand  proceeded,  on  the  same  day,  on  their 
way  to  Hoqulam,  where  they  were  going  to 
visit  relatives.  At  that  time  it  was  not 
thought  that  her  injuries  were  as  serious  as 
they  subsequently  proved  to  be.  They  re- 
turned from  Hoqulam,  on  July  5th,  to  Tact»- 
ma,  where  they  were  residing.  At  the  time 
of  the  injury,  Mrs.  Dahlstrom  was  18  years 
of  age,  and  had  been  married  a  little  more 
than  a  month.  After  returning  to  Tacoma, 
her  condition  was  such  that  she  was  confined 
to  her  bed  most  of  the  time  for  about  three 
weeks.  On  July  10th,  Dr.  Wm.  A.  Monroe 
was  called,  and  be  subsequently  attended 
her.  On  July  25th  she  was  caused  by  the 
doctor  to  be  taken  to  a  hospital  to  have  a  cor- 
rection or  straightening  of  the  uterus,  and 
was  in  the  hospital  for  about  15  days.  On 
the  2l8t  day  of  February,  1916,  she  was 
again  taken  to  the  hospital  to  have  a  major 
operation  performed,  and  was  there  for  three 
weeks.  In  this  operation  the  right  ovary 
was  removed  and  a  cyst  removed  from  the 
left.  From  the  time  of  the  injury  to  the  time 
of  the  trial  she  bad  been  unable  to  do  her 
housework,  had  been  in  bed  a  large  part  of 
the  time,  her  menstruation  periods  had  been 
long  and  painful,  and  the  flow  excessive.  Her 
ability  to  bear  children  has  been  Impaired, 
and.  If  a  further  operation  should  be  neces- 
sary, and  the  left  ovary  removed,  it  would  be 
entirely  destroyed.  A  long  time  would  ex- 
pire before  she  could  regain  her  health,  if 
at  all.  While  the  verdict  may  seem  large, 
yet  there  is  no  exact  rule  by  which  com- 
pensatory damages  in  such  a  case  can  be 
measured.  Much  must  be  left  to  the  Judg- 
ment of  the  Jury.  We  are  not  disposed  to 
hold  that  the  Jury,  in  fixing  the  damage  at 
fl6,000,  was  actuated  by  passion  or  prejudice. 

[7]  Another  ground  of  the  motion  for  a 
new  trial  was  newly  discovered  evidence. 
This  related  to  the  condition  Mrs.  Dahlstrom 
was  in  on  the  4th  day  of  July,  while  visiting 
relatives  in  Hoqulam,  and  the  production  of 
the  family  group  picture  in  which  she  ap- 
pears. The  purpose  of  the  affidavit  in  sup- 
port of  the  motion  apparently  Is  to  show  that 
on  that  day  Mrs.  Dahlstrom  moved  about 
more  or  less,  and  stood  while  having  her 
Irtcture  taken,  the  same  as  the  others  in  the 
group.  Upon  the  trial,  either  Mr.  or  Mrs. 
Dahlstrom,  or  both,  testified  that,  on  the  4th 


day  of  July,  Mrs.  Dahlstrom  was  in  bed  most; 
if  not  all,  of  the  time.  This  was  the  direct 
examination,  but  on  cross-examination  they 
admitted,  perhaps  somewhat  reluctantly,  th« 
facts  substantially  as  stated  in  the  affidavit. 
Whether,  however,  Mrs.  Dahlstrom  was  in 
bed  on  the  4th  of  July,  or  what  her  condition 
may  have  be&i  on  that  day,  is  not  very  ma- 
terial, as  no  one  then  thought  that  her  in- 
juries would  result  In  the  serious  develop- 
ment which  followed  subsequently.  The  trial 
court  properly  denied  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. 
Both  Judgments  will  be  affirmed. 

ELIvIS,  O.  J.,  and  WEBSTER,  J.,  concur. 

MORRIS,  J.  (dissenting  in  part).  I  concur 
in  affirming  liability  ngainst  the  railroad  toiii- 
pany  upon  the  ground  of  negligence  in  fail- 
ing to  properly  and  timely  flag  the  Milwau- 
kee trahi,  although  I  regard  both  verdicts  as 
excessive;  each  should  be  materially  reduced. 

I  dissent  from  the  affirmance  against  the 
conductor,  Heether.  Conceding  the  fact  as 
found  by  the  Jury  that  the  conductor  knew 
the  trestle  had  been  struclc  and  damaged,  and 
the  further  fact  that  he  knew  the  Milwaukee 
train  was  approadilng,  what  was  his  duty  so 
far  as  respondents  are  concerned?  Manifest- 
ly, to  send  some  one  to  flag  the  Milwaukee 
train.  Before  he  reached  the  trestle  and 
could  perform  that  duty,  Russell,  the  brake- 
man,  had  undertaken  it.  The  proximate  cause 
of  the  Injury  to  respondents  in  this  respect 
was  not  the  failure  of  the  conductor  to  order 
the  flagging  of  the  train,  but  the  failure  of 
Russell  to  properly  flag,  for  which  the  com- 
pany and  not  the  conductor,  must  resjwnd. 


FARNHAM  v.  AKRON  TIRB  CO.  et  aL 
(No.  14120.) 

(Supreme  Court  of  Washington.    Oct.  16,  1917.) 

1.  Pmncipal  and  Agent  <S=»23 (4)— Estab- 
lishment OF  Agency— Evidence. 

In  an  action  for  damages  claimed  to  have 
been  sustained  by  plaintiff  by  reason  of  his 
purchase  from  defendant  of  a  quantity  of  au- 
tomobile tires,  evidence  held  to  sustain  a  finding 
that  the  purcliase  was  from  defendant  tlirough 
an  agent,  and  that  such  agent  was  hot  a  job- 
ber, as  claimed  by  defendant. 

2.  Pbincifai.  and  Agent  «S992(2)— Payment 
TO  Authobizbd  Agent  —  Kecoveky  on 
Bbeach  of  Contract. 

Where  defendant,  acting  through  an  agent, 
sold  automobile  tires  to  plaintiff,  a  payment 
retained  by  a  subagent  as  commission  might  be 
recovered ;  the  tires  being  defective  and  prac- 
tically worthless. 

3.  Sales  ®=3418(19)  —  Defectivb  Goods  — 
Damages— Evidenobj—Sufficienct. 

In  an  action  for  damages  claimed  to  have 
resulted    from   a   sale   of   defective   automobile  ' 
tires,  the  buyer  is  not,  without  proof  that  the 
sums  expended  in  renting  a  storeroom,  fitting  it 
with  fixtures,  and  advertising  the  tires  were  rea- 
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sonable,   entitled  to  recover  such  amounts  as 
part  of  the  damages  for  breadi  of  contract. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  G.  L.  Farnham  against  the  Ak- 
ron Tire  Company  and  Thomas  Joyce.  From 
a  Judgment  for  plaintiff,  the  first-named  de- 
fendant appeals.    Remanded,  with  directions. 

E.  H.  Belden,  of  Spokane,  for  appellant 
Glen  V.  Farnham  and  A.  G.  Starkey,  both  of 
Spokane,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  claimed  to  have  been 
sustained  t^  the  plaintiff  by  reason  of  the 
purchase  from  the  defendant  of  a  quantity  of 
automobile  tires.  The  cause  was  tried  to  the 
court  without  a  Jury,  and  resulted  in  a  Judg- 
ment In  favor  of  the  plaintiff  in  the  sum  of 
13,834.56,  from  which  the  defendant  appeals. 

The  facts  are  these:  The  appellant  is  a 
corporation  organized  under  the.  laws  of  the 
state  of  New  Tork,  with  offices  at  1789 
Broadway,  In  New  York  City.  This  corpo- 
ration Is  engaged  in  the  business  of  rebuild- 
ing and  selling  automobile  tires.  On  Feb- 
ruary 29,  1916,  appellant  contracted  with 
one  E.  P.  Janes  to  sell  him  a  certain  num- 
ber of  automobile  tires  per  month,  during 
the  life  of  the  contract — Janes  to  act  as  a 
Jobber.  On  March  17,  1916,  Janes  contracted 
with  one  Thomas  Joyce,  a  resident  of  Spo- 
kane, to  act  as  Jobber  for  the  Akron  tires  in 
the  state  of  Washington.  On  the  7th  day  of 
April,  1916,  Joyce,  by  written  contract,  sold 
to  the  respondent  a  quantity  of  Akron  tires 
and  received  at  the  time  26  per  cent  of  the 
purchase  price,  or  $750.  The  respondent  did 
not  know  of  the  contract  between  the  Akron 
Tire  Company  and  Janes,  nor  of  the  contract 
between  the  latter  and  Joyce.  He  ordered 
the  tires  as  he  thought  from  the  Akron  Tire 
Company,  the  appellant  Joyce  transmitted 
the  order  to  Janes,  or  to  the  Akron  Tire 
Company,  and  after  it  was  received  the  Ak- 
ron Tire  Company  took  from  Its  shelves  tires 
and  shipped  them  direct  to  the  respondent 
The  bill  of  lading  was  sent  by  the  tire  com- 
pany to  the  Ehcchange  National  Bank  of  Spo- 
kane with  a  draft  in  the  sum  of  $2,250  at- 
tached. The  respondent  paid  the  draft  and 
$315  freight,  caused  the  tires  to  be  removed 
to  his  storeroom  from  the  car  In  which  they 
were  shipped,  opened  them,  and  discovered 
that  they  were  practically  worthless.  He  re- 
fused to  put  them  on  sale,  and  Immediately 
took  the  matter  up  with  Joyce,  who  com- 
municated by  wire  and  letter  either  with 
Janes  or  the  tire  company.  Joyce  caused 
the  tires  to  be  taken  from  the  storeroom  of 
the  respondent  and  placed  In  the  hands  of  a 
third  party  for  sale,  with  instructions  to  sell 
them  for  the  best  price  obtainable.  When 
sold,  the  total  lot  for  which  the  respondent 
bad  paid  $3,000,  brought  approximately  $1,- 
000  gross,  and,  after  deducting  the  cost  of 
sale^  netted  $687.40.    Before  these  tires  were 


received,  and  on  April  28,  1916,  the  respond- 
out  made  another  contract  with  Joyce, 
whereby  he  was  to  purchase  $2,824.75  worth 
of  Akron  tires  and  pay  to  Joyce  25  per  cent 
of  this  amount,  or  $706.19.  After  the  re- 
spondent had  refused  the  first  lot  of  tires, 
the  second  order  was  either  canceled,  or.  If 
in  transit,  the  goods  were  recalled  without 
an  attempt  to  deliver  them.  The  action  wa» 
brought  for  the  damage  which  the  respond- 
ent claimed  to  have  sustained  by  reason  of 
the  two  transactiona 

[1]  The  controlling  question  in  the  case  is 
whether  Joyce  was  in  fact  the  agent  of  the 
Akron  Tire  Company,  or,  to  state  it  other- 
wise, whether  Janes  was  a  mere  figurehead 
acting  In  the  capacity  of  a  broker  for  the 
purpose  of  shielding  the  tire  company  from 
claims  for  damages  from  customers  to  whom 
its  worthless  products  had  been  sold.  The 
trial  court  sustained  the  claim  of  agency, 
and  repudiated  the  thought  that  Janes  was 
an  independent  Jobber.  It  is  admitted  that 
Joyce  was  the  agent  of  Janes.  The  officers 
of  the  Akron  Tire  Company,  and  also  Janes, 
testified  by  depositions,  and,  if  effect  Is  to  be 
given  their  mere  words,  Janes  was  an  inde- 
pendent Jobber.  As  against  these  mere 
words  are  certain  acts,  some  of  which  will 
be  noticed.  Janes  was  financially  Irresponsi- 
ble. He  had  desk  room,  or  office  room.  In 
the  offices  of  the  Akron  Tire  Company,  with 
only  a  railing  between  the  portion  of  the 
office  used  by  him  and  that  portion  occupied 
by  the  tire  company.  The  tires  were  shipped 
by  the  Akron  lire  Company  direct  to  Farn- 
ham, the  respondent,  and  did  not  pass 
through  the  hands  of  Janes.  No  part  of  the 
$2,250,  the  amount  of  the  draft  was  paid  to 
Janes.  The  entire  amount  was  retained  by 
the  tire  company.  When  Joyce  made  the 
sale  he  collected  25  per  cent,  or  $750.  Un- 
der his  contract  with  Janes,  he  was  to  and 
did  retain  20  per  cent  of  the  $3,000,  or  $000. 
Five  per  cent.,  or  $150,  was  remitted  by  him 
either  to  Janes  or  the  Akron  Tire  Company. 
On  April  15,  1916,  and  before  the  tires  had 
been  received  by  the  respondent  he  address- 
ed a  letter  to  the  Akron  Tire  Oompany,  at 
its  offices  in  New  York,  making  certain  in- 
quiries with  reference  to  the  Akron  tires. 
This  letter  was  received  by  one  of  the  offl- 
ceni  of  the  tire  company  and  handed  by  him 
to  Janes.  On  April  20,  1916,  this  letter  was 
answered,  and  signed  "L.  M.  Pellner,  Prtv. 
Sec'y."  It  is  on  the  stationery  of  the  Akron 
Tire  Company,  and  does  not  disclose  to 
whom  Pellner  is  private  secretary.  On  the 
upper  left-hand  corner  of  the  envelope  in 
which  it  was  inclosed,  above  the  cut  of  a 
building  designated  as  that  of  the  Akron  Tire 
Company,  appears  this  In  typewriting:  "Jlr. 
E.  P.  J."  At  this  time  the  respondent  had 
no  knowledge  of  Janes,  and  neither  "Mr.  E. 
P.  J."  nor  the  signature  to  the  letter  dis- 
closed to  him  that  it  came  from  other  than 
the  Akron  Tire  Company.  Janes  testifies 
that  he  wrote  the  letter,  and  that  It  was 
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signed  by  Us  private  secretary  because  on 
some  days  be  bad  so  much  business  and  so 
much  correspondence  that  he  did  not  have 
time  to  sign  letters  personally.  Yet  he  was 
doing  this  business,  as  one  of  the  officers  of 
the  Akron  Tire  Company  testified,  In  an 
office  for  which  he  was  paying  about  $10 
per  month  rent.  There  are  other  facts  which 
might  be  recited  as  tending  to  show  that 
Janes  was  a  mere  figurehead,  and  not  an 
independent  Jobber.  The  trial  court  accu- 
rately characterized  tbe  arrangement  between 
Janes  and  the  company  as — 
"  *  •  •  a  cunninely  devised  scheme  to  put 
Mr.  Janea  up  as  a  figurehead  to  take  the  brunt 
of  any  shortcomings  of  the  company,  and  throw 
the  blame  onto  him  in  case  any  trouble  arose." 

The  appellant's  brief  characterlees  this 
conclusion  of  the  trial  judge  as  a  product 
of  his  Imagination,  but  we  think  that  It  is 
a  reasonable  Inference  to  be  drawn  from  the 
facts.  Tbe  finding  that  Janes  was  the  agent, 
or  a  mere  flgarebead,  to  protect  the  compa- 
ny from  trouble,  In  our  opinion.  Is  amply 
Bnstalned  by  the  evidence.  Tbe  trial  court 
disbelieved  the  oral  testimony  of  the  officers 
of  the  compaiiy  and  of  Janes,  and  in  tUs 
we  think  be  was  right. 

[2,  S]  The  appellant  contends  that,  in  any 
event,  it  should  not  be  liable  for  two  items  of 
damages.  One  is  the  $706.19  that  was  paid 
to  Joyce  on  the  second  contract,  but  we  think 
this  contention  is  without  merit.  If  Joyce, 
through  Janes,  was  acting  for  the  company, 
as  we  have  already  found  that  be  was,  a 
payment  to  him  was  in  effect  a  payment  to 
tbe  company.  He  was  authorized  by  his  con- 
tract to  collect  this  portion  of  the  selling 
price.  The  other  Item  Is  that  of  the  damages 
which  the  respondent  claims  to  tiave  sustain- 
ed by  reason  of  fitting  up  a  place  of  business 
and  preparing  to  sell  the  tires  when  they 
should  arrive.  For  this  purpose  he  rented 
a  storeroom,  fitted  It  with  fixtures,  caused 
circulars  and  advertising  matter  to  be  print- 
ed, bought  envelopes,  and  had  them  address- 
ed. He  testifies  that  the  fixtures  cost  him 
something  like  $60,  and  the  advertising  mat- 
ter and  envelopes,  $150  or  $200.  In  summing 
it  up,  be  says : 

"In  hiring  help  and  fixing  np  the  place  and 
directing  the  envelopes  I  must  nave  spent  over 
$600,  or  in  that  neighborhood.  I  cannot  give 
it  definitely." 

This  evidence  was  not  sufficient  to  sos- 
tain  a  Judgment  for  damages  for  the  items 
tliere  covered.  There  is  no  evidence  that 
the  outlay  made  for  the  various  purposes 
was  the  reasonable  value  of  such  articles. 
There  is  no  evidence  of  the  value  of  the  fix- 
tures aside  from  their  use  in  the  particular 
building  In  which  they  were  located.  In 
addition  to  this,  tbe  respondent  testifies  in 
a  general  way  that  he  must  have  spent  over 
$500,  or  in  that  neighborhood,  but  could  not 
give  it  definitely.  In  the  judgment  is  includ- 
ed $500  for  damages  Incidental  to  the  open- 
ing of  the  place  of  business.    This  was  error. 


The  cause  will  be  remanded,  with  direction 
to  the  superior  court  to  enter  a  judgment  in 
favor  of  the  respondent  in  tbe  snm  of  $8,834.- 
66.  The  appellant  will  recover  costs  in  this 
court 

ELLIS,  O.  J.,  and  FDLLERTON,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 


MADI  V.  MODERN  WOODMEN  OP  AMERI- 
CA.    (No.  13880.) 

(Supreme  Court  of  Washington.    Oct.  17, 1017.) 

Insurance  €=»812— Mtjtdai,  BENsirr  Insub- 
ANCK  —  Actions  —  LniiTATioNS  in  CBBn^m- 

CATB. 

Under  a  provision  of  a  benefit  Insurance 
certificate  that  no  action  should  be  maintained 
until  after  the  proofs  of  death  and  the  claim- 
ant's right  to  benefits  had  been  filed  and  passed 
npon  by  tbe  board  ot  directors,  nor  unless 
broogbt  within  IS  months  from  the  date  of  the 
death  of  the  member,  the  period  of  18  months 
ran  from  the  date  of  the  death,  and  not  from 
the  date  of  rejection  of  the  claim. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  Paraskevonia  Madl  against  the 
Modem  Woodmen  of  America.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

O.  Llliopoulas  and  Walter  B.  Allen,  both 
of  Seattle,  for  appellant.  Truman  Plantz,  of 
Warsaw,  111.,  Geo.  G.  Perrln,  of  Bock  Island, 
111.,  and  Ralph  Simon,  of  Seattle,  for  respond- 
ent 

WEBSTER,  J.  Appellant  as  tbe  benefi- 
ciary designated  in  a  benefit  certificate  Is- 
sued by  respondent  to  one  John  Vourlls,  now 
deceased,  brought  this  suit  to  recover  the 
sum  of  $2,000,  the  amount  alleged  to  be  due 
her  under  the  terms  of  the  certificate.  Tbe 
action  was  dismissed,  and  she  appeals. 

The  material  facts  are  set  forth  in  the  fol- 
lowing findings  of  the  trial  court,  to  whicb 
no  exceptions  were  taken: 

"I.  That  John  Vourlis,  who  died  in  Ewan,  in 
the  state  of  Washington,  on  the  19th  day  of 
September,  1911,  was  at  the  time  of  his  death 
Insured  with  the  Modem  Woodmen  of  America, 
a  fraternal  beneficiary  society  with  subordi- 
nate lodges  in  the  state  of  Washington,  for  the 
sum  of  two  thousand  ($2,000)  dollars,  as  evi- 
denced by  benefit  certificate  No.  1716621,  dated 
on  the  13th  day  of  July,  1909,  and  that  at  the 
time  of  his  death  he  was  a  meml>er  of  the  said 
society  in  good  standing,  having  paid  his  dues 
and  complied  with  all  the  requirements  of  the 
said  fraternal  society,  and  having  performed 
all  the  terms  and  conditions  provided  for  in  the 
constitution  and  by-laws  of  this  society,  and 
also  all  the  terms  and  conditions  provided  for 
by  the  application  for  insarance  and  the  said 
benefit  certificate. 

"II.  That  the  said  John  Vourlis  had,  as  bis 
beneficiary  for  the  said  insurance  sum  of  two 
thousand  ($2,000)  dollars,  his  sister,  residing 
in  Didymon,  Greece,  known  under  the  name  of 
Paraskevoula  Madi,  and  otherwise  appearing 
on  the  benefit  certificate  as  Addie  Vourlis. 

"III.  That   the  said   benefit   certificate   pro- 
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vldecl,  among  others,  under  paragraph  6,  the 
following  conditions :  'No  action  can  or  shall  be 
maintained  on  this  certificate  until  after  the 
proofs  of  death  and  claimant's  right  to  benefits, 
as  provided  for  in  the  by-laws  of  this  society, 
have  been  filed  vrith  the  Head  Clerk  and  passed 
upon  by  the  board  of  directors,  nor  unless 
brought  within  eighteen  months  from  tiie  date 
of  the  death  of  the  member.' 

"IV.  That  the  said  claim  for  the  amount  of 
insurance  having  been  thercafterwards  present- 
ed by  the  consul  of  Greece  at  Tacoma,  acting 
on  behalf  of  tie  beneficiary,  was  passed  upon 
and  rejected  by  the  above-named  defendant  on 
November  29,  1014,  which  rejection  was  made 
in  a  reasonable  time  and  in  good  faith. 

"V.  That  the  action  on  the  said  benefit  certifi- 
cate was  commenced  on  the  19th  day  of  Decem- 
ber, 1914." 

BVom  these  findings  the  court  concluded 
that  appellant  was  not  entitled  to  recover,  for 
the  reason  that  the  action  had  not  been  com- 
menced within  the  time  stipulated  In  the 
certificate.  It  Is  eyldent,  therefore,  that 
there  Is  only  one  questloa  to  toe  decided  by 
this  court,  namely:  Is  the  UmltatlMi  provid- 
ed In  paragraph  6  of  the  certificate,  and.  set 
forth  at  length  In  the  findings  of  fact,  such 
as  to  defeat  the  appellant's  right  of  action? 

It  is  not  cont«ided  la  behalf  of  appellant 
that  the  provision  requiring  action  to  be 
tn-onght  within  18  months  from  the  date  of 
the  death  of  the  Insured  is  void  as  against 
public  policy.  In  fact,  thhs  court,  in  keeping 
with  the  great  weight  of  authority,  has  held 
that  such  conditions  are  valid  and  enforce- 
able, even  though  they  fix  a  shorter  period 
within  which  to  sue  than  that  allowed  by 
statute  in  sudi  cases,  provided  the  time  stip- 
ulated Is  not  so  short  as  to  be  unreasonable 
and  the  insertion  of  the  provision  is  not  In 
contravention  of  a  statute.  State  Ins.  Co. 
V.  Meesman,  2  Wash.  459,  27  Pac.  77,  26  Am. 
St.  Rep.  870;  American,  etc.,  Ass'n  v.  Farm- 
ers' Ins.  Co.,  11  Wash.  619,  40  Pac.  125 ;  Hill 
V.  Phoenix  Ins.  Co.,  14  Wash.  164,  44  Pac.  146 ; 
Staats  V.  Pioneer  Ins.  Co.,  W  Wash.  51,  104 
Pac.  185. 

It  is  argued,  however,  that.  Inasmuch  as 
the  certificate  provides,  "No  action  can  or 
shall  be  maintained  on  this  certificate  until 
after  the  proofs  of  death  and  clalmaat's  right 
to  beneflta,  as  provided  for  In  the  by-laws  of 
this  society,  have  been  filed  with  the  Head 
Clerk  and  passed  upon  by  the  board  of  di- 
rectors," the  time  within  which  to  sue,  as 
stated  in  the  certificate,  did  not  bei^n  to  run 
until  November  28,  1914,  the  date  upon 
which  appellant's  claim  was  rejected  by  the 
beneficial  society.  Respondent  Insists  that 
the  time  commenced  to  run  on  September  19, 
1911,  the  date  of  the  death  of  the  Insured. 
Upon  the  Question  of  computation  of  time 
presented  by  these  contentions  of  counsel, 
the  authorities  are  In  sharp  and  Irreconci- 
lable conflict  From  an  examination  of  the 
cases  there  seem  to  be  two  distinct  and  dia- 
metrically opposite  views  upon  the  subject; 
one  line  of  cases  holding  to  what  may  proper- 
ly be  called  the  relative  or  liberal  rule  of  In- 
terpretation,   while   the   other    prefers   the 


strict  or  literal  rule  of  •  construction.  The 
central  Idea  In  the  cases  of  the  former  class 
la  that  the  provision  for  Immunity  frmn  suit 
and  the  one  of  limitation  must  be  construed 
together  or  relatively,  and  that  the  period  of 
limitation  does  not  begin  to  run  until  an  ae- 
tion  might  be  brought  against  the  Insurer. 
The  line  of  argument  pursued  Is  that  the 
limitation  provision  of  ttie  policy  must  not  be 
construed  solely  with  reference  to  the  lan- 
guage of  the  clause  in  whldi  the  limitation 
is  expressed,  but  that  It  Is  the  duty  of  the 
courts  to  arrive  at  the  intention  of  the  par> 
ties  by  an  examination  of  the  entire  Instru- 
ment; that  It  Is  unreasonable  to  say  that  an 
action  must  be  commenced  In  a  given  time, 
when  during  a  portion  at  least  of  tnat  time 
the  claimant  Is  prevented  from  bringing  suit 
by  virtue  ot  other  provisions  of  the  policy; 
that  therefore  the  condition  reducing  the 
statutory  time  for  bringing  suit  should  la 
Justice  and  equity  be  so  ocMistmed  as  to  give 
the  full  period  allowed  by  the  policy  free 
from  all  other  provisions  and  stlpulatlona. 
The  other  line  of  cases  hold  that  there  Is  no 
confilct  between  the  two  provis^ODs,  and  con- 
sequently no  room  for  the  application  of  the 
rule  of  CMistmctlon  announced  In  the  c(m- 
trary  cases,  to  whldi  rule  In  the  abstract 
they  take  no  exertion.  These  oases  proceed 
upon  the  thought  that  one  of  the  clauses  pro- 
vides merely  that  no  action  shall  he  brought 
until  certain  specified  things  shall  have  been 
performed,  and  the  other  provides  that  the 
action  must  be  commenced  within  a  stipu- 
lated time  after  the  loss  or  the  death  of  the 
Insured,  as  the  case  may  be ;  that  the  mean- 
ing, therefore,  of  the  contract,  taken  as  a 
whole.  Is  that  no  action  shall  be  begun  before 
doing  the  things  agreed  to  be  performed  as 
conditions  precedent  to  the  right  to  sue,  and 
In  no  event  shall  It  be  commenced  after  the 
expiration  of  the  time  limited  for  suit ;  in  oth- 
er words,  that  the  limitation  relates  both  to 
performing  the  preliminary  conditions  and  to 
the  commencement  of  the  action.  It  is  fre- 
quently said,  in  cases  taking  this  view  of  the 
matter,  that  any  different  construction  of  the 
policy  would  In  effect  be  substituting  another 
and  different  contract  for  the  one  deliber- 
ately made  by  the  parties.  Numerous  au- 
thorities in  support  of  each  doctrine  will  be 
found  in  14  Ruling  Case  Law,  1419,  and  In  19 
Cye  907,  908. 

Early  in  the  history  of  this  court,  In  the 
case  of  State  Ins.  Co.  v.  Meesman,  supra,  the 
question  of  the  correct  construction  of  simi- 
lar provisions  In  a  policy  of  fire  Insurance 
was  squarely  presented  for  determination, 
and,  after  carefully  analyzing  both  Unea  of 
cases,  the  rule  of  strict  or  literal  construc- 
tion, snbstantlally  as  outilned  herein,  was 
adopted.  In  that  case  It  was  held  that,  where 
a  fire  Insurance  policy  provides  that  no  ac- 
tion thereon  shall  be  sustained,  unless  com- 
menced within  six  months  after  the  fire  shall 
have  ocourredt  the  period  of  UiuttaUou  begins 
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to  ran  from  the  date  of  the  flte,  notwith- 
standing another  condition  of  the  policy  pro- 
rides  that  no  loss  shall  become  due  and  pay- 
able until  proof  of  losfl  Is  made  and  examined 
into  by  the  insurance  ccxnp&ny.  Plainly  there 
Is  no  distinction  between  fire  insurance  poli- 
cies and  life  policies,  so  far  as  the  question 
of  the  proper  construction  of  provi^ons  of 
the  <Aaracter  here  under  consideration  is 
concerned. 

Because  of  the  hopeless  conflict  In  the  cas- 
es, and  the  fact  that  numerous  and  respect- 
able authorities  can  be  found  in  support  of 
either  view,  we  do  not  feel  warranted  in 
overruling  the  Meesmlan  Case,  but  deem  it 
wise  to  adhere  to  the  rule  tliere  announced. 
Upon  the  authority  of  tliat  case,  the  Judgment 
appealed  from  will  be  affirmed. 

ELLIS,  a.  J.,  and  MOBRIS.  and  PARKER, 
JJ.,  concur. 


MARNEY  V.  INDUSTRIAIi  INS.  DEPART- 
MENT.    (No.  14098.) 
(Supreme  Court  of  WasIiinRton.    Oct  IS,  1917.) 

Mastkb  and  Servant  ^s>417(6)— Wobemen's 
coufensation  aot— decision  of  coiucis- 
sioN— Rbview. 
Under  Rem.  (3ode  1915,  {  6604—20,  declar- 
ing the  decision  of  the  commission  shall  in  all 
court  proceedings  under  the  Workmen's  Com- 
pensation Act  be  prima  facie  correct,  and  the 
burden  shall  be  on   the  one  attacking  it,  any 
doubt  is,  on  appeal  to  the  Supreme  Court,  to 
be  resolved  in  favor  of  such  decision. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Conn^;  Henry  L.  Kennan, 
Judge. 

Application  by  J.  S.  Marney  to  the  Indus- 
trial Insurance  Department  for  comp^isation 
for  injury.  D'rom  a  Judgment  conflrmlng  or- 
der of  the  commission  denying  Ills  claim,  he 
appeals.    Affirmed. 

Thomas  J.  Wayne,  and  Hugo  Metzler,  both 
of  Tacoraa,  for  appellant.  W.  V.  Tanner, 
Atty.  Gea,  and  Howard  Waterman,  Asst 
Atty.  Qen.,  for  respondent. 

MORRIS,  J.  In  February,  1916,  appellant 
was  an  employ^  of  the  Washlngtwn  Water 
Power  Company,  of  Spokane,  and  claims  to 
have  sustained  an  Injury  within  the  provi- 
sions of  the  Industrial  Insurance  Act.  He 
applied  to  the  commission  for  relief.  His 
claim  was  denied,  and  he  then  appealed  to 
the  superior  court  of  Spokane  county,  where 
the  claim  was  again  denied,  and  this  appeal 
follows. 

We  shall  not  attempt  to  review  the  facts. 
l%ey  have  been  twice  passed  upon  and  twice 
ruled  against  appellant  Whatever  the  facts 
may  be  the  law  is  the  same.  The  conclusion 
ct  the  commission  must  be  sustained,  unless 
the  facts  clearly  preponderate  against  such 
conclusion.  We  agree  with  both  the  com- 
mission and  the  lower  court  that  apiiellant's 
case  faUs  far  short  of  showing  lilm  entitled 


to  relief.  The  case  as  a  whole  with  «U.lt8 
attendant  and  controlling  circumstances 
clearly  preponderates,  against  appellant  iSetf- 
tion  6604—20,  Rem.  Code,  provides  that: 

"In  all  court  proceedings  under  or  pursuant 
to  this  act  the  de^ipn  of  the  department  shall 
be. prima  facie  correct,  and  the  burden  of  proof 
shall  be  upon  the  party  attacking  the  same." 

Appellant  has  not  met  the  burden  thus 
placed  upon  him,  and  tf  we  were  in  doubt  as 
to  the  preponderance  of  the  facts,  our  deci- 
sion, under  this  section,  must  necessarily  go 
against  appellant.  We  liave,  however,  no 
doubt,  but  believe  the  commission  adjudged 
the  case  correctly  in  the  first  instance. 

Judgment  is  affirmed. 

BLUS,  C.  J.,  and  HOLCOMB,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


PETERS  et  ux.  v.  UNION  GAP  IRR.  DIST. 
(No,  14131.) 

(Supreme  CJourt  of  Washhigton.    Oct  10, 1917.) 

1.  Afpkai.  and  Ebbob  4=3263(1,8),  858  — 
Failube  to  Except  to  Instbuotionb— Re- 
view. 

Where  the  instructions  or  refusal  to  give  re- 
quested instructions  were  not  excepted  to,  the 
instructions  given  were  the  law  of  tne  case,  and 
not  reviewable. 

2.  Waters  and  Wateb  Coubses  «=»261— Ib- 
BiOATioN  Districts— Capacity  to  be  Sued 
•— "Mdnicipal  Cobpobation." 

Under  Rem.  Code  1915,  §  6429,  authoris- 
ing boards  of  directors  of  irrigation  districts 
to  institute  and  maintain  all  actions  and  pro- 
ceedings at  law  or  in  equity  necessary  or  prop- 
er to  fully  carry  out  tlie  provisions  ol  that  chap- 
ter or  to  enforce  any  rights  thereby  created  or 
acquired  in  pursuance  thereof,  and  in  all  courts, 
actions,  suits,  or  proceedings  to  sue,  appear,  and 
defend  in  the  name  of  the  district,  an  irrigation 
district  is  a  "municipal  corporation"  with  such 
powers  as  are  conferred  upon  it  by  statute,  and 
may  be  sued  for  breach  of  a  contract  to  supply 
water  for  irrigation  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munici- 
pal Corporation.] 

3.  Waters  and  Wateb  Courses  €=»254r-lB- 

BIGATION  —  ObNTBACTB  TO  SUPPLY  WaTEB  — 

Pbaotioai,  Constbuction. 
Though  a  deed  or  contract  whereby  an  irri- 
gating iisirict  contracted  to  supjily  water  for 
lingation  purposes  "during  the  irrigation  sea- 
son commencing  on  the  Ist  day  of  April  of  each 
year  hereafter  and  ending  on  the  last  day  of 
October,"  was  not  executed  until  May  31,  1916, 
and  not  acknowledged  until  the  July  follow- 
ing, it  was  construed  by  the  parties  as  requiring 
water  to  be  supplied  during  the  year  1015, 
where  the  pnrchasers  paid  and  tbie  district  ac- 
cepted the  maintenance  fee  for  that  year,  and 
the  district  recognized  the  purchasers  right  to 
the  water  and  undertook  to  supply  it. 
I 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  E.  Grady, 
Judge. 

Action  by  Alexander  D.  Peters  and  wife 
against  the  Union  Gap  Irrigation  District. 
From  a  Judgment  for  piaintUfs,  defendant 
appeals.    Affirmed. 


4s»For  other  cases  see  same  topic  and  KBY-NUHBBB  In  all  Key-Numbered  Digests  and  Indexes 
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A.  W.  Severance,  of  Wapato,  and  Thos.  H. 
Wilson,  of  North  Yakima,  for  appellant  J. 
Vincent  Roberts  and  John  F.  Chesterley,  both 
of  North  Yakima,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  Is  to 
recover  damages  for  the  failure  of  the  de- 
fendant to  furnish  the  plaintiffs  the  amount 
of  v^ater,  during  the  irrigation  season  for  the 
year  1915,  which  they  claimed  they  were  en- 
titled to.  The  cause  was  tried  to  the  court 
and  a  jury,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiffs  In  the  sum  of  $615.  From 
this  judgment  the  defendant  appeals. 

The  facts  are  these:  The  appellant  is  a 
corporation  organized  under  section  6416, 
Bem.  Code,  and  the  succeeding  sections  of 
the  chapter  which  pertains  to  the  organiza- 
tion of  Irrigation  districts.  l!he  respondents 
are  the  owners  of  land  within  the  district. 
During  the  Irrigation  season  for  1915  the  re- 
spondents claim  that  they  did  not  receive  the 
amount  of  water  which  they  were  entitled  to 
under  their  contract  with,  or  deed  from,  the 
appellant,  and,  as  a  result  thereof,  their  fruit 
trees  and  crops  were  damaged.  As  above 
stated,  the  cause  was  tried  to  a  jury. 

[1]  The  record  contains  no  exceptions  to 
the  charge  of  the  trial  court  to  the  jury,  or 
to  the  refusal  to  give  requested  Instructions. 
The  Instructions  given,  therefore,  become  the 
law  of  the  case  and  are  not  here  for  review. 
This  rule  is  so  well  established  that  the  as- 
sembling of  the  cases  Is  unnecessary. 

[2]  The  appellant's  principal  contention  ap- 
parently is  that  a  corporation  organized  un- 
der the  above-mentioned  statute  cannot  be 
sued  in  an  action  seeking  to  recover  damages 
for  the  failure  to  supply  the  amount  of  water 
which  such  corporation  contracted  to  fur- 
nish. In  the  case  of  Board  of  Directors  of 
the  Middle  Kittitas  Irrigation  District  v. 
Peterson,  4  Wash.  147,  29  Pac.  995,  it  was 
held  that  an  Irrigation  district  was  not  a 
municipal  corporation  within  the  meaning  of 
section  6  of  article  8  of  the  Constitution, 
which  puts  a  limit  upon  the  Indebtedness  that 
can  be  Incurred  by  "county,  city,  town, 
school  district,  or  other  manldpal  corpora- 
tion." In  Brown  Bros.  v.  Columbia  Irr.  l>ist- 
82  Wash.  274,  144  Paa  74,  It  was  held  that 
an  Irrigation  district  is  a  municipal  corpora- 
tion within  the  meaning  of  Bern.  &  Bal,  Code, 
i  1160,  providing  that  if  any  board  of  county 
commissioners  of  any  county,  or  mayor  and 
common  council  of  any  Incorporated  city  or 
town,  or  tribunal  transacting  the  business  of 
any  municipal  corporation  shall  fail  to  take 
such  bond  as  required  by  the  statute,  such 
county.  Incorporated  dty,  or  town,  or  other 
municipal  corporation,  shall  be  liable  to  the 
person  furnishing  labor,  supplies,  or  material. 
It  was  there  said  that  the  doctrine  of  the 
Peterswi  Case  should  not  be  extended  be- 
yond Its  terms.  There  can  be  no  doubt  that 
irrigation  districts  are  municipal  corpora- 
tions with  such  powers  as  are  conferred  upon 


them  by  statute.  Section  6439,  Rem.  Codeu 
gives  express  authority  to  the  board  of  di- 
rectors of  an  irrigation  district  "to  Institute 
and  maintain  any  and  all  actions  and  pro- 
ceedings, suits  at  law  or  In  equity,  necessary 
or  proper  in  order  to  fully  carry  out  the  pro- 
visions of  this  chapter,  or  to  enforce,  main- 
tain, protect,  or  preserve  any  and  aU  rights, 
privileges,  and  immunities  created  by  this 
chapter,  or  acquired  in  pursuance  thereof' ; 
adding,  "and  in  all  courts,  actions,  suits,  or 
proceedings,  the  said  board  may  sue,  appear, 
and  defend,  In  person  or  by  attorney,  and  In 
the  name  of  such  Irrigation  district" 

In  Boehmer  t.  Big  Rock  Creek  Irr.  Dist, 
117  Cal.  19,  48  Pac.  906,  the  Supreme  Court  of 
California,  construing  a  statute  in  identical 
terms,  held  that  the  district  was  subject  to  an 
action  to  the  same  extent  as  it  would  have 
t>een  had  the  statute  used  the.  more  common 
expression  "to  sue  and  be  sued."  It  was 
there  said:  "This  language  is  quite  as  ef- 
fective to  subject  the  district  to  an  action  as 
the  more  common  expression  'to  sue  and  be 
sued,' "  In  Hewitt  v.  San  Jacinto,  etc.,  Irr. 
IMst.,  124  Cal.  186,  56  Pac.  898,  the  plaintiff 
sought  to  recover  damages  to  crops  and  trees 
because  the  district  had  not  supplied  the 
amount  of  water  it  bad  contracted  to  and 
damages  were  sustained  thereby.  It  was 
there  held  that  the  plaintiff  was  entitled  to  a 
Judgment  for  the  amount  of  damages  which 
were  the  result  of  the  defendant's  fault  In 
falling  to  supply  water.  .  There  can  be  mo 
good  reason  why  an  irrlgatten  district,  when 
it  contracts  to  supply  water  for  IrrigaUon 
purposes  and  falls  to  fumi^  the  amount  of 
water  covered  by  the  contract,  should  not  be 
subject  to  an  action  for  damages  for  the 
loss  which  the  water  user  has  sustained  by 
reason  of  the  district's  fault  Tlie  case  of 
Oooney  v.  Town  of  Hartland,  So  IlL  516,  cited 
by  the.  appellant,  is  not  applicable  to  the  sit- 
uation here  presented. 

[3]  The  appellant  also  claims  that,  since 
the  deed  or  contract  under  which  the  respond- 
ents claim  was  not  executed  until  the  31st 
day  of  May,  1915,  and  was  acknowledged  by 
the  respondents  on  the  1st  of  July,  and  by  the 
appellant  on  the  6th  of  July,  1915,  and  since 
this  deed  or  contract  specifies  the  amount  of 
water  "during  the  irrigation  season  commenc- 
ing on  the  1st  day  of  April  of  each  year  here- 
after and  ending  on  the  last  day  of  October," 
the  appellant  was  not  required  to  supply 
water  during  tlie  year  1915.  The  objection  to 
this  contention  is  that  the  parties  to  the  In- 
strument construed  It  otherwise.  The  re- 
spondents bad  paid  and  the  appellant  had  ac- 
cepted their  maintenance  fee  for  the  year 
1916.  The  appellant  had  recognized  their 
right  to  the  water  and  had  undertaken  to 
supply  It.  From  the  evidence  in  the  record, 
the  jury  had  a  right  to  conclude  that  the  re- 
spondents did  not  receive  the  amount  of 
water  which  they  were  entitled  to,  and  that 
their  trees  and  crops  were  damaged  thereby. 
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Thera  are  smne  other  minor  questions  su^ 
gested  In  the  briefs,  but  since  the  cause  was 
tried  to  a  Jury  and  was  submitted  by  in- 
structions which  are  not  subject  here  to  re- 
view, it  may  be  said  that  we  find  no  merit  tn 
these  assignments. 
The  Judgment  will  be  afiOrmed. 

ELUS,  C.  J.,  and  MOUNT,  OHADWICK, 
and  MORRIS,  JJ.,  concur. 


STATE  T.  BUCEI/EY  et  al. 
(Supreme  C!ourt  of  Washington.    Oct.  6,  1917.) 

1.  Evidence   «=>113(2)— Value— Peice  List. 

In  an  action  on  the  bond  of  a  militia  captain 
on  account  of  supplies  for  which  he  had  fniled 
to  account  prior  to  1913,  the  federal  price  list 
of  suppUes  made  up  in  1913  was  no  evidence  of 
the  value  of  the  missing  articles. 

2.  Appeal  akd  Ebbob  €=»160 — Scope  of  Re- 
view—Pbesebvation  OF  Exceptions. 

The  court  on  appeal  will  not  consider  a 
question  not  raised  in  the  trial  court 

3.  Appeal  and  Ebbob  «=>1171(6)— Right  to 
Nominal  Damaoes— Reversal. 

It  is  only  in  cases  where  the  verdict  of  the 
juiy  will  determine  some  property  or  personal 
right  having  value  itself  as  a  right  that  a  case 
will  he  reversed  for  failure  to  take  the  verdict 
of  the  jury  on  the  question  of  nominal  damages. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  the  State  against  Frank  R.  Buck- 
ley and  the  Padflc  Coast  Casualty  Company. 
Judgment  of  nonsuit,  and  the  State  appeals. 
Affirmed.     ^ 

W.  V.  Tanner,  Atty.  Gen.,  and  Howard  Wa- 
terman, Asst  Atty.  Gen.,  for  the  State. 
Wright  &  Wright,  Henry  S.  Noon,  and  George 
McKay,  all  of  Seattle,  for  respondent. 

WEBSTEJB,  J.  This  is  an  action  Institut 
ed  by  the  state  of  Washington  to  recover 
from  Frank  B.  Buckley,  formerly  a  captain 
In  the  National  Guard  of  this  state,  and  from 
Pacific  Coast  Casualty  Company,  as  his  sure- 
ty, the  sum  of  ?666.04,  the  alleged  value"  of 
certain  military  equipment  claimed  to  have 
been  delivered  to  defendant  Buckley  as  a 
commanding  officer  in  the  state  mllltla  and 
never  accounted  for  by  him. 

It  is  alleged  in  the  complaint  that  the  state 
furnished  to  Capt  Buckley,  as  commanding 
officer  of  Company  D  of  the  National  Guard, 
a  quantity  of  military  equipment  and  sup- 
pUes belonging  to  the  United  States  for 
which  the  state  of  Washington  was  trustee, 
and  that  on  resigning  his  office  and  retiring 
from  the  service  he  failed  to  account  for  a 
portion  of  this  property.  By  way  of  defense 
to  the  action  Capt.  Buckley  denied  the  ma- 
terial allegations  of  the  complaint,  and  af- 
firmatively pleaded  that  he  had  demanded 
the  appointment  of  a  board  of  survey  to  In- 
quire into  the  matter  of  the  alleged  shortage, 
and  that  his  demand  had  been  arbitrarily  re- 
fused by  the  adjutant  general.    By  reply  the 


state  denied  any  arbitrary  action  on  the  part 
of  the  adjutant  general,  and  alleged  that  the 
matter  of  the  defendant's  failure  to  account 
for  the  equipment  had  been  referred  to  a 
special  surveying  officer,  who  had  repeated- 
ly, but  without  success,  demanded  of  Capt 
Buckley  an  accounting  for  the  property. 

The  trial  was  had  before  the  court  sitting 
with  a  Jury.  The  state  placed  Capt  Buckley 
on  the  stand  as  a  witness  in  its  behalf,  and 
he  admitted  a  failure  to  account  for  certain 
of  the  items  set  forth  in  the  bill  of  particu- 
lars. The  state  then  put  in  evidence,  over- 
defendant's  objection,  a  government  publica- 
tion entitled  "Price  List  of  Small  Arms  and 
Hand  Arms,  Ammunition,  personal  Equip- 
ments of  the  Soldier,  Horse  Equipment,  Offi- 
cers' Equipment,  and  Miscellaneous  Articles 
for  tJse  of  Troop,  Battery,  and  Company  Or- 
ganizations," as  proof  of  the  value  of  the 
missing  articles,  and  rested  its  case.  De- 
fendants moved  for  a  nonsuit,  which  was 
granted  by  the  court,  upon  two  grounds:  (1) 
That  the  evidence  offered  by  the  state  as  to- 
the  value  of  the  missing  articles  was  not  suf- 
ficient to  warrant  a  verdict  in  its  favor;  and 
(2)  that  it  was  necessary  for  the  state  to  es- 
tablish, as  a  part  of  its  case  in  chief,  that  a. 
board  of  survey  had  been  appointed  by  the 
adjutant  general  to  examine  Into  the  facts  of 
the  alleged  shortage  and  to  receive  such  evi- 
dence as  the  commanding  officer  might  be 
able  to  submit  tending  to  relieve  him  from 
responsibility  for  the  property  which  had 
disappeared.  Judgment  of  nonsuit  was  ac- 
cordingly entered,  and  the  action  dismissed. 
The  state  appeals. 

In  view  of  our  conclusion  upon  the  first 
ground  upon  which  the  Judgment  of  the  low- 
er court  was  rested,  it  will  not  be  necessary 
to  consider  the  second.  The  record  discloses 
that  Capt.  Buckley  retired  as  captain  of  Com- 
pany D  on  February  6,  1913,  that  all  of  the 
property  In  question  had  been  delivered  to 
him  long  prior  to  that  time,  and  that  the  gov- 
ernment price  list  which  was  introduced  in. 
evidence  had  been  revised  on  February  1, 
1913,  and  subsequently  reissued.  In  com- 
menting on  this  aspect  of  the  case  the  learn- 
ed trial  court  said: 

"Now,  farther  in  this  case,  even  if  it  should 
appear  that  the  suweying  officer  had  been  ap- 
pointed, and  that  the  Commanding  ofScer  had 
not  furnished  the  form  of  proof  required  by  the 
regulations,  there  would  be  nothing  before  the 
jury  under  the  evidence  except  the  fact  that 
certain  specified  equipment  was  received  by  him 
for  which  no  account  has  been  given ;  and  un- 
less from  the  evidence  the  jury  could  determine 
the  value  of  that  property,  why,  of  course,  no 
verdict  for  any  specified  sum  could  be  returned. 
Now,  as  I  have  said,  the  only  evidence  as  to  the 
value  of  this  property  submitted  to  this  court 
is  the  scheduled  price  of  such  supplies  as  were 
received  by  this  defendant  as  shown  by  a  gov- 
ernment publication  issued  in  the  year  1913. 
While  it  may  be  that  this  government  schedule 
might  control  as  to  the  price  to  be  charged 
against  the  commanding  officer  for  missing  arti- 
cles furnished  to  him  while  this  schedule  was 
In  operation.  It  does  not  ttHiovf  that  that  price- 
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is  to  be  charged  against  him  for  military  eqma- 
ment  which  was  furnished  him  before  the  sched- 
ule went  into  operation  and  effect  It  may  have 
been  that  the  price  for  the  equipment  turned 
over  to  him  under  the  schedule  existing  at  the 
time  of  the  delivery  was  different  from  the  price 
as  fixed  by  the  schedule  of  a  later  year,  and  I 
cannot  assume  that  the  schedule  price,  even  if 
that  is  to  be  held  as  controlling  in  the  decision 
of  the  case  for  the  year  for  which  the  goods 
were  received  by  the  defendant,  was  the  same 
schedule  price  for  the  year  1913,  during  which 
year  he  never  received  any  supplies  whatever. 

[1]  These  observations  leave  little  or  noth- 
ing to  be  said  upon  the  question,  and  seem  to 
demonstrate  beyond  cavil  the  correctness  of 
the  action  of  the  lower  court  In  granting  the 
nonsuit  and  dismissing  the  action. 

[2,  3]  It  is  sufeested,  however,  by  counsel 
for  appellant,  that  the  evidence  justified  a 
verdict  for  nominal  damages  at  all  events, 
and  that  the  court  erred  In  granting  a  non- 
suit and  dismissing  the  action  in  its  entirety. 
This  contention  is  without  merit.  The  ques- 
tion was  not  raised  In  the  lower  court,  and 
moreover  it  is  only  in  cases  where  the  ver- 
dict of  the  Jury  will  determine  some  proper- 
ty or  personal  right  having  value  itself  as  a 
right  that  a  case  will  be  reversed  for  failure 
to  take  the  verdict  of  the  jury  on  the  ques- 
tion of  nominal  damages.  Woodhouse  y. 
Powles,  43  Wash.  617,  86  Pac.  1063,  8  L.  R. 
A.  (N.  S.)  783,  117  Am.  St.  Rep.  1079,  11  Ann. 
Cas.  64;  Casassa  v.  Seattle,  75  Wash.  367, 
134  Pac.  1080;  Hewson  v.  Peterman  Mfg.  C!o., 
76  Wash.  600,  136  Pac.  1158,  61  U  B.  A.  (N. 
S.)  398,  Ann.  Cas.  1915D,  346. 

Affirmed. 

ELLIS,  O.  J.,  and  OHADWICK,  MAIN, 
and  MORRIS,  JJ.,  concur. 


STATE]  ex  reL   KIOGINS  et  al.  ▼.  WOOL- 
SON,  PoUce  Justice.    (No.  14065J 
(Supreme  Court  of  Washington.    Oct  16, 1017.) 

CouBTB  ®=>484  —  Tbansfeb  of  Causes  — 
Tranbivb  raoii  Police  to  Justice  Coubt. 
Rem.  Code  1915,  f  1774,  provides  that  if 
previous  to  the  commencement  of  any  trial  be- 
fore a  justice  of  the  peace  defendant  shall  file 
an  affidavit  that  he  believes  he  cannot  have  an 
impartial  trial  before  such  justice  it  shall  be 
the  duty  of  the  justice  to  transmit  ail  papers 
to  the  nearest  justice  ef  the  peace  in  the  same 
county.  Section  46  gives  justices  of  the  peace 
concurrent  jurisdiction  of  all  misdemeanors,  but 
provides  that  justices  of  the  peace  in  cities  of 
the  first  class  sbaU  not  impose  greater  punish- 
ment than  a  fine  of  $500  or  imprisonment  for 
6  months,  and  justices-  of  the  peace  other  than 
those  elected  in  cities  of  the  first  class  shall  not 
impose  greater  punishment  than  a  fine  of  |100 
or  imprisonment  for  30  days.  Section  7671—20 
gives  police  judges  in  cities  of  the  third  class 
exclusive  jurisdiction  of  all  offenses  defined  by 
any  city  ordinance  and  all  other  actions  to  en- 
force or  recover  any  license,  penalty,  or  forfei- 
ture declared  or  given  by  any  such  ordinance, 
provided  that  for  the  violation  of  a  criminal 
ordinance  no  greater  punishment  shall  be  im- 
posed than  a  Hue  of  $300,  or  imprisonment  not 
to  exceed  90  days,  or  both.     BM,  that  there 


can  be  no  change  of  venae  from  the  police  court 
of  a  city  of  the  third  class  to  a  justice  court 

where  the  action  is  to  recover  a  penalty  or  fine 
declared  by  a  dty  ordinance  which  exceeds 
$100  in  amoant. 

Department  2.  Appeal  from  Superior 
Court,  Clarke  County ;  R.  H,  Bade,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
John  P.  Klgglns  and  another,  against  T.  8. 
Woolson,  Police  Justice  of  the  City  of  Camas, 
Clarice  County,  State  of  Washington.  From 
a  judgment  dismissing  the  action,  the  rela- 
tors appeal.   Affirmed. 

George  O.  Davis,  of  Vancouver,  for  appel- 
lants. John  D.  Currie,  of  Camas,  tor  re- 
spondent. 

BLLIS,  C.  J.  This  is  an  action  In  man- 
damus to  compel  respondent  as  police  Judge 
of  the  dty  of  Caraas,  a  municipal  corpora- 
tion of  the  third  class  in  Clarke  county,  to 
grant  a  change  of  venue  to  the  next  nearest 
justice  of  the  peace  In  the  same  county,  In 
an  action  to  recover  a  penalty  of  $300  for  an 
alleged  violation  of  a  criminal  ordinance  of 
that  city.  Only  questions  of  law  being  in- 
volved, relators  moved  for  Judgment  on  the 
pleadings.  The  motion  was  denied,  and  the 
action  was  dismissed.    Relators  appeal. 

The  sole  question  presented  Is  whether  or 
not  a  change  of  venue  will  lie  from  the  po- 
lice court  of  a  dty  of  the  third  class  to  a 
Justice's  court,  where  the  action  is  one  to 
recover  a  penalty  or  fine  declared  by  dty  or- 
dinance which  exceeds  $100  in  amount  Ap- 
pellants assert  that  the  change  Is  accorded 
as  of  right  by  Rem.  Code,  {  1774.  That  sec- 
tion, however,  applies  In  terms  and  eo  nota- 
ine  to  Justices  of  the  pea.ce  only.  It  gives  aa 
of  right  a  change  of  venue  from  one  justice 
of  the  peace  to  another.  But  appellants  con- 
tend that,  because  the  police  Judge  here  in- 
volved is  also  a  Justice  of  the  peace,  the 
change  of  venue  statute  must  apply  to  all 
cases  falling  within  his  Jurisdiction  In  either 
capadty.  In  support  of  this  dalm  State  v. 
Hagimori,  67  Wash.  623,  107  Pac.  865,  is  dt- 
ed,  but  tliat  decision  is  expressly  based  upon 
the  closing  words  of  the  act  of  1901,  Laws 
1901,  c.  36,  pp.  34  and  36,  amending  the  prior 
law  touching  the  jurisdiction  of  justices  of 
the  peace  In  crimlaal  cases,  and  declaring 
that  "the  Justices  of  the  peace  shall  have  Ju- 
risdiction over  all  criminal  cases  coming  un- 
der any  dty  or  town  ordinance."  The  prior 
law  (BaL  Code,  t  4683)  contained  a  similar 
provision,  but  limited  the  fine  in  such  cases 
to  "any  sum  not  exceeding  one  hundred  dol- 
lars." It  was  therefore  held  that  the  omit* 
ting  by  the  amendment  of  the  prior  Umlta- 
tloa  upon  the  extent  of  the  fine  as  to  cases 
arising  under  such  ordinances,  In  view  of  the 
fact  that  dtles  of  the  third  dass  have  the 
power  to  provide  a  greater  punishment  than 
a  fine  of  $100,  by  necessary  Implication  gave 
to  Justices  of  the  peace  jurisdiction  to  assess, 
in  cases  .arising  under  such  ordinances,  the 
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greater  penalty  imposed  by  the  ordinance. 
But  the  law  relating  to  Jurisdiction  of  Jus- 
tices of  the  peace  in  criminal  cases  was  again 
amended  by  an  act  of  1909,  which  is  still  in 
force  and  is  embodied  in  Rem.  Ck>de  as  sec- 
tion 46.  It  eliminates  the  clause  found  in 
the  prior  law  giving  to  Justices  of  the  peace 
Jurisdiction  over  "criminal  cases  coming  un- 
der any  dty  or  town  ordinance,"  and  express- 
ly limits  their  Jurisdiction  in  crimiaal  cases, 
except  in  cities  of  the  first  class,  by  declar- 
ing that  they  "shall  in  no  event  impose  great- 
er punishment  than  a  fine  of  one  hundred 
dollars,  or  imprisonment  in  the  county  Jail 
for  thirty  days."  Obviously  under  this,  the 
law  as  it  now  exists,  Justices  of  the  peace  as 
such,  other  than  In  cities  of  the  first  class, 
have  no  Jurisdiction  to  imiwse  a  fine  In  any 
case  in  excess  of  $100.  The  decision  in  State 
V.  Haglmori,  being  based  on  a  provision  de- 
leted by  the  present  statute,  no  longer  de- 
clares the  law. 

Appellants  further  dte  and  rely  upon  Puy- 
allup  V.  Snyder,  18  Wash.  672,  43  Pac.  635. 
niat  decision  was  also  based  upon  the  old 
law  giving  Justices  of  the  peace  "Jurisdiction 
over  all  criminal  cases  coming  under  any  city 
or  town  ordinance,"  and  section  138  of  the 
act  of  March  27,  1890,  which  was  embodied 
in  Rem.  &  Bal.  Code,  S  7700,  which  provided 
for  the  election  in  cities  of  the  third  class 
of  a  police  Justice,  and  declared: 

"All  civil  or  criminal  proceedings  before  such 
Justice  of  the  peace,  under  and  by  authority  of 
this  chapter,. snail  be  governed  and  regulated  by 
the  general  laws  of  the  state  relating  to  justices 
of  the  peace  and  to  their  practices  and  jurisdic- 
tion, and  shall  be  subject  to  review  in  the  court 
of  the  proper  county  by  certiorari  or  appeal,  the 
same  as  In  other  cases." 

Obviously,  since  the  Jurisdiction  of  all  Jus- 
tices then  tacluded  criminal  cases  arising  un- 
der ordinances,  and  since  the  procedure  as  to 
police  Justices  was  then  governed  by  the  gen- 
eral laws  relating  to  Justices  of  the  peace,  a 
change  of  venue  lay  from  the  police  Justice 
in  such  cases  to  the  next  nearest  Justice  of 
the  peace  in  the  same  county  under  the  gen- 
eral statute  (Rem.  Code,  |  1774),  which  was 
then  as  now  in  force.  But  as  we  have  noted, 
the  present  law  does  not  give  to  Justices  of 
l^e  peace,  as  such,  in  cities  of  the  third  class, 
jurisdiction  in  criminal  cases  arising  under 
ordinances.  Moreover,  Rem.  &  Bal.  Code,  | 
7700,  was  expressly  repealed  by  the  act  of 
1915  (Rem.  Code,  {  7671—35),  and  by  the  same 
act  (Ran.  Code,  i  7e71--29),  the  police  Judge 
In  cities  of  the  third  class  is  given — 

"  *  •  •  exclusive  jurisdiction  over  all  of- 
fenses defined  by  any  ordinance  of  the  dty,  and 
all  other  actions  brought  to  enforce  or  recover 
any  license,  penalty  or  forfeiture  declared  or 

5iven  by  any  such  ordinance,  and  full  power  to 
orfeit  bail  bonds  and  issue  execution  thereon 
and  full  power  to  forfeit  cash  bail,  and  full 
power  and  authority  to  hear  and  determine  all 
causes,  civil  or  criminal,  arising  under  such 
ordinance,  and  pronounce  judgment  in  accord- 
ance therewith:  Provided,  that  for  the  violation 
of  a  criminal  ordinance  no  greater  punishment 


•hall  be  imposed  than  a  fine  of  three  hundred 
dollars,  or  imprisonment  not  to  exceed  ninety 
days,  or  _bv  both  siich  fine  and  imprisonment. 
In  the  trial  of  actions  brought  for  the  violation 
of  any  city  ordinance,  no  jury  shall  be  allow- 
ed. All  civil  or  criminal  proceedings  before 
such  police  judge  and  judgments  rendered  by 
him  Bball  be  subject  to  review  in  the  superior 
court  of  the  proper  county  by  writ  of  review 
or  appeal." 

Here  again  the  statutory  provisions  upon 
which  the  decision  in  Puyallup  v.  Snyder  was 
based,  being  no  longer  in  existence,  that  de- 
cision no  longer  declares  the  law. 

Finally,  since,  under  the  law  as  It  now 
exists  (Rem.  Code,  {  46),  Justices  of  the  peace 
as  such  in  cities  of  the  third  class  have  no 
Jurisdiction  to  impose  a  fine  in  any  case  in 
excess  of  $100,  and  since  police  Justices  aa 
such  have  exclusive  Jurisdiction  over  offenses 
defined  by  ordinance  in  such  cities,  and  may 
impose  a  fine  up  to  $300,  there  can  be  no 
change  of  venue  in  such  cases.  The  only 
remedy  is  by  review  in  the  superior  court 
through  writ  of  review  or  appeal. 

The  Judgment  is  atUrmed. 

HOLCOMB,  PARKHR,  rULL£!RTON,  and 
MOUNT,  JJ.,  concur. 


STATE  ex  reL  STONE  et  al.  v.  SUPERIOR 

COURT  OF  PIERCE  COUNTY  et  al. 
(Supr«ne  Court  of  Washington.    Oct  6,  1917.) 

Removal  of  Causes  ^=989(3)— Wbit  of  Re- 
view—Bemedt  AT  Law. 
Writ  of  review  will  not  be  granted,  directed 
to  the  superior  court  of  a  county,  to  review  its 
order  deuyinr  rdat<MW  a  transfer  as  to  them 
to  the  United  States  District  Court  of  trial  of 
the  question  of  the  public  necessity  for  con- 
demning, and  the  compensation  and  damages  to 
be  paid  for  the  appropriation  of,  tracts  of  land 
for  an  army  post;  relators  having  a  plain, 
speedy,  and  adequate  remedy  at  law  as  to  the 
question  of  federal  jurisdiction  by  proceeding 
directly  in  the  United  States  District  Court, 
and  also  by  appeal  from  the  final  judgment,  pro- 
vided by  Laws  1917,  pp.  11, 12,  authorizing  bu(^ 
condemnation  proceedings. 

Department  2.  Petition  for  writ  of  review 
by  the  State  of  Washington,  on  the  relation 
of  Andrew  J.  Stone  and  wife  and  others, 
against  the  Superior  Court  of  Pierce  Coun- 
ty and  others.  To  review  an  order  of 
respondents,  denying  to  relators  a  trans- 
fer to  the  United  States  District  Court 
of  trial  of  the  question  of  the  public 
necessity  for  condemning,  and  the  damages 
to  be  paid  relators  for  the  appropriation,  of 
tracts  of  land  by  Pierce  county  for  an  army 
post.  Writ  denied,  and  the  show  cause  order 
dismissed. 

Corwln  S.  Shank  and  H.  C.  Belt,  both  of 
Seattle,  and  Walter  M.  Harvey,  of  Tacoma, 
for  relators.  Fred  6.  Remann,  J.  T.  S.  I^rle, 
Scott  Z.  Henderson,  and  Nat  U.  Brown,  all  of 
Tacoma,  for  respondents. 

HOLCOMB,  J.  This  is  a  petition  for  a 
writ  of  review,  directed  to  the  respondents. 
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to  rerlew  an  -order  of  respondents  denying 
to  the  relators  a  transfer  of  the  trial  of  the 
question  of  the  public  necessity  for  condemn- 
ing, and  the  compensation  and  damages  to  be 
paid  relators  for  the  appropriation  of,  tracts 
of  land  in  and  by  Pierce  county,  for  the  pur- 
poses of  the  army  post.  It  is  alleged  that  the 
relators  are  the  owners  of  tracts  of  real  es- 
tate included  in  the  proceedings  for  the  con- 
demnation for  the  army  post,  and  that  on 
August  28,  1917,  they  filed  their  petition  In 
the  superior  court  of  Pierce  county,  and  be- 
fore the  Judge  before  whom  the  proceedings 
for  the  condemnation  and  assessment  of 
damages  to  the  real  estate  were  pending,  to 
remove  the  proceedings  as  to  them  to  the 
United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division, 
and  made  and  filed  therewith  a  good  and 
sufllclent  bond.  They  set  forth  a  copy  of 
their  petition,  wherein  all  the  jurisdictional 
facts  relied  upon  by  them  are  averred,  and 
further  allege  that  the  respondents  denied 
their  petition  to  transfer  and  remove  the 
cause  to  the  United  States  District  Court, 
and  proceeded  without  Jurisdiction  to  enter 
an  order  of  necessity  and  setting  their  case 
down  for  trial  of  damages  on  the  24th  day 
of  September,  1917.  It  is  further  alleged 
that  the  relators  have  no  right  of  appeal 
from  the  order,  and  no  plain,  speedy,  and 
adequate  remedy  at  law. 

Aside  from  the  proposition  that  the  rela- 
tors have  a  plain,  speedy,  and  adequate  rem- 
edy at  law  as  to  the  question  of  federal  juris- 
diction, by  proceeding  directly  In  the  United 
States  District  Court  for  the  Western  Dis- 
trict of  Washington  to  have  their  case  re- 
moved to  it,  regardless  of  any  order  thereon 
made  by  the  state  superior  court,  we  are 
convinced  that  relators  have  a  plain,  speedy, 
and  adequate  remedy  at  law  by  appeal  from 
the  final  judgment,  which,  by  the  act  pro- 
viding for  these  condemnation  proceedings, 
provides  that  an  appeal  may  be  had  by  any 
party  interested  from  the  final  Judgment, 
which  appeal  shall  bring  up  for  review  all 
orders  and  proceedings,  including  the  adjudi- 
cation of  public  necessity  for  the  taking. 
Laws  of  1917,  chapter  3,  pages  11  and  12. 

The  writ  la  therefore  denied,  and  the  show 
cause  order  is  dismissed. 

ELLIS,  0.  J.,  and  MOUNT,  WEBSTER, 
and  PARKER,  JJ.,  concur. 


STATE  ex  rel.  DB  BIT  ▼.  MACKINTOSH, 
Judge.    (No.  14320.) 

(Supreme  Court  of  Washington.    Oct  11, 1917.) 

1.  Habeas  Coepus  «=»41— "Jubisdiotioh"— 

Sufficiency  of  Petition. 
That  a  petition  for  a  writ  of  habeas  corpus 
18  insufficient  does  not  oust  the  court  of  juris- 
diction,  "jurisdiction"  beinK  the  power  of  the 
eourt   to  decide   a  given  question,   and   it  does 


not  depend  np<m  the  way  the  qneation  may  be 
decided. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Juris- 
diction.] 

2.  Habeas  Corpus  «=»17  —  Authobitt  fob 
Restsaint— Obobb  of  GotniT. 

Under  Rem.  Code  1915,  f  1063,  upon  the 
filing  and  service  of  a  petition  for  a  writ  of  ha- 
beas corpus  the  court  baa  jurisdiction  to  deter- 
mine the  facts  alleged  therein,  and  it  is  immate- 
rial that  the  person  restrained  is  restrained  bj 
order  of  court ;  the  sufficiency  of  the  facts  beiag 
the  question  to  be  decided. 

3.  Habeas  Cobpus  «=>  17  —  Disposition  ow 
Child — Change  of  Cubtodt. 

Under  Rem.  Code  1916,  §  1083,  providing  in 
habeas  corpus  that  the  court  may  make  tempo- 
rary disposition  of  the  parly  during  the  j^roceed- 
ings,  the  court  may,  pending  heanng,  give  cus- 
tody of  a  child  to  any  one.  regardless  of  the 
fact  that  another  department  of  the  court  Itas 
committed  the  child,  and  may  change  the  cus- 
tody at  any  time. 

4.  PsouiBiTioN  ^95(3)— Obounds  — Habkab 

COBPUS. 

The  fact  that  one  judge  has  committed  a 
child  to  a  home  is  not  ground  for  prohibition  to 
prevent  another  judge  in  the  same  court  from 
hearing  an  application  for  a  writ  of  habeas  cor- 
pus or  prevent  a  temporary  change  of  custody, 
even  if  a  modification  of  the  order  of  commit- 
ment is  the  proper  remedy,  in  which  case,  if 
necessary,  the  application  could  be  considered 
an  application  for  modification,  and  the  case 
transferred  to  the  other  judge. 

6.  Habeas  Corpus  ^=17— Custody  of  De- 
pendent Childbe'n  —  Obdkb   of  CoiouT- 

MENI. 

An  order  that  a  child  "be  and  remain  a 
ward  of  the  court  and  •  •  •  is  hereby  com- 
mitted to  the  custody  of,  •  *  •  there  to  re- 
main subject  to  the  further  order  of  the  court," 
is  not  a  permanent  order  in  the  sense  that  it 
would  prevent  a  change  of  custody  by  another 
department  of  the  court. 

6.  Habeas    Cobpus   «=»17— Jubisdiotion   — 
Dependent  Childben  —  Change  o»  Cua- 

TODY. 
Under  Laws  1913,  pp.  627,  680,  H  9.  15 
(Rem.  Code,  |§  1987-9,  1987—16).  continulnc 
jurisdiction  of  the  court  of  every  child  brought 
before  it,  any  judge  of  the  court  has  jurisdic- 
tion to  change  the  custody  of  a  child  committed 
by  the  juvenile  department. 

7.  Habeas  Cobpus  «=»99(1)— Statutes— Cus- 
tody OF  Dependent  Childben. 

Laws  1913,  p.  620,  relating  to  dependent 
children  and  custody,  does  not  in  any  wise 
change  the  laws  in  force  regarding  habeas  cor- 
ims. 

Department  2.  Application  by  the  Stata, 
on  the  relation  of  Dorothy  Alden  De  Bit  for 
a  writ  to  prohibit  Kenneth  Mackintosh,  as 
Judge  of  the  Superior  Court  of  King  County, 
from  placing  a  minor,  Anael  Oeiber,  in  the 
custody  of  its  father,  Rudolph  H.  Gerber. 
Denied. 

J.  H.  Templeton,  of  Seattle,  for  plaintiff. 
Chas.  H.  Enuls  and  Fenley  Bryan,  both  of 
Seattle,  for  respondent 

MOUNT,  J.  The  relator  in  this  proceeding 
seeks  a  writ  to  prohibit  the  superior  court 
of  King  county  from  placing  the  custody  of 
a  minor  child  in  Its  father  pending  a  bear- 
ing upon  a  petition  for  habeas  corpus. 

The  facts  are  as  follows:     Anael  Uerber 
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is  the  minor  chlM  of  Bodolpb  H.  Gerber  and 
bis  former  wife,  who  is  the  relator  here.  On 
September  24,  1915,  this  minor  child  was 
adjudged  by  the  superior  court  of  King  coun- 
ty to  be  a  dependent  child,  and  an  order  was 
entered  as  follows: 

"It  is  therefore  ordered  by  the  conrt  that  the 
8aid  Anael  Gerber  be  and  remain  a  ward  of 
the  court,  and  that  the  said  child  is  hereby  com- 
mitted to  the  custody  and  control  of  the  Iloly 
Names  Academy  in  Seattle,  there  to  remain  sub- 
ject to  the  torther  order  of  this  conrt.    *    *    *  " 

Thereafter,  on  June  7,  1917,  Rudolph  H. 
Gerber  ffled  a  petition  In  the  superior  court 
of  King  county  for  a  writ  of  habeas  corpus. 
An  order  was  thereupon  Issued  making  the 
writ  returnable  on  the  15th  day  of  June, 
1917.  At  the  request  of  the  relator,  the  hear- 
tag  upon  that  writ  was  continued  until  July 
27,  1917.  It  was  then  continued,  at  the  re- 
quest of  the  relator,  until  August  9,  1917, 
and  agata  continued,  upon  her  application, 
to  October  8,  1917.  At  the  time  of  the  last 
continuance,  the  court  announced  that  he 
would  sign  an  order  giving  the  custody  of 
tbe  minor  child  to  Mr.  Gerber  pending  the 
bearing  upon  the  application  for  the  writ  of 
habeas  corpus.  Thereupon  application  was 
made  to  this  court  to  pnAlblt  the  lower 
conrt  from  signing  the  order  changing  the 
custody  of  tbe  chDd  pending  the  hearing. 

[1-S]  It  is  argued  by  the  relator  that  the 
trial  cotirt  has  no  Jurisdiction  to  entertain 
the  writ  of  habeas  corpus,  because  Mr.  Ger- 
ber seeks  to  attack  an  order  of  the  superior 
court  committing  the  child  to  the  custody  of 
tbe  Holy  Names  Academy,  and  therefore  tbe 
court  is  without  jurisdiction  to  make  an  or- 
der (dianglng  tbe  custody  of  the  child  pend- 
ing tbe  decision  upon  tbe  writ  of  habeas 
corpus.  Jurisdiction  is  the  power  of  the 
court  to  decide  a  given  question.  Jurisdic- 
tion does  not  depend  upon  the  way  the  ques- 
tion may  be  decided.  If  we  were  to  concede 
that  tbe  facts  set  out  in  the  petition  for  the 
writ  of  habeas  corpus  are  insufficient  to  Jus- 
tify the  court  in  setting  aside  tbe  order  of 
September  24,  1915,  committing  the  child  to 
the  custody  and  control  of  the  Holy  Names 
Academy,  It  does  not  follow  that  tbe  court 
Is  without  Jurisdiction,  t)ecause  the  court 
still  has  tbe  power  to  decide  that  question. 
Tbe  statute  provides,  at  section  1063,  Bem. 
Code,  that  every  person  restrained  of  his 
liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpus  to  Inquire 
Into  the  cause  of  the  restraint.  The  court 
therefore  clearly  has  Jurisdiction  of  the  sub- 
ject-matter, and  may  determine  whether  the 
facts  alleged  In  the  petition  are  sufficient. 
Upon  the  filing  and  service  of  the  petition 
the  court  acquired  Jurisdiction  to  determine 
tbe  facts  alleged  therein.  The  statute,  at 
section  1083,  Rem.  Code,  provides  that  the 
court  or  Judge  may  make  any  temporary 
orders  in  the  cause  or  disposition  of  the  par- 
ty during  the  progress  of  the  proceedings 
that  Justice  may  require.  The  custody  of 
any  party  restrained  may  be  changed  from 


one  person  to  another  by  order  of  tbe  court 
or  judge.  Since  the  court  had  Jurisdiction 
of  the  subject-matter  undei'  this  statute,  it 
clearly  had  the  right  to  make  an  order 
changing  the  custody  of  the  minor  child 
pending  the  hearing  upon  tbe  application  for 
tbe  writ  of  habeas  corpus. 

I4-S]  Relator  further  contends  that  the 
Judge  In  whose  department  tbe  application 
was  filed,  and  who  is  about  to  make  the  or- 
der here  sought  to  be  prohibited.  Is  without 
Jurisdiction,  because  the  child  was  committed 
to  the  Holy  Names  Academy  by  another 
judge,  who  was  sitting  in  tbe  Juvenile  de- 
partment of  the  superior  court  of.  King  coun- 
ty, and  because  the  Judge  In  the  Juvenile  de- 
partment is  the  only  one  who  may  modify 
the  order  committing  the  child  to  the  Holy 
Names  Academy.  If  modlflcatlon  is  the  prop- 
er remedy,  and  If  the  judge  presiding  In  the 
juvenile  department  Is  the  only  one  who  may 
modify  the  order  of  commitment  of  the  mi- 
nor child,  we  are  satisfied  that  the  applica- 
tion for  a  writ  of  balieas  corpus  may  be 
treated  aa  an  application  to  modify  that 
order,  and  In  that  event  the  proceeding  may 
be  transferred  by  the  judge  in  whose  de- 
partment the  application  for  habeas  corpus 
is  filed  to  tbe  Judge  occupying  the  juvenile 
department  of  that  court  It  Is  plain  from 
the  «rder  Itself  that  the  commitment  is  not 
a  permanent  one.  The  superior  court  of 
King  county  may  modify  that  order  whenever 
tbe  circumstances  surrounding  care  and  cus- 
tody of  tbe  child  may  justify  such  modifica- 
tion. Tbe  statute,  at  section  9  of  the  juve- 
nile court  law  (chapter  160,  Laws  of  1918; 
Rem.  Code,  i  1987—9),  provides  that: 

"The  jurisdiction  of  tbe  court  shall  continue 
over  every  child  brought  before  the  court,  or 
committed  pursuant  to  this  act,  and  the  court 
shall  have  power  to  order  a  change  in  the  care 
or  custody  of  each  child,  if  at  any  time  it  is 
made  to  appear  to  the  court  that  it  would  l>e  for 
the  t>e8t  interests  of  the  child  to  make  such 
change." 

And  at  section  15  of  the  same  act  (chapter 
160,  Laws  of  1913 ;  Rem.  Code,  {  1987—15), 
at  page  530,  it  is  provided  that: 

"Any  order  made  by  the  court  in  the  case  of 
a  dependent  or  delinquent  child  may  at  any 
time  be  dianged,  modified  or  set  aside,  as  to 
the  Judge  may  seem  meet  and  proper." 

[7]  The  welfare  of  the  child  is  to  be  tak«i 
Into  consideration  in  determining  Its  care 
and  custody,  and.  If  the  court  finds  that  the 
welfare  of  the  child  demands  a  change  of 
custody,  tbe  court,  no-  doubt,  under  the  stat- 
ute, and  under  tbe  order  of  commitment,  has 
jurisdiction  to  make  such  change.  It  was 
clearly  not  the  Intention  of  the  act  of  1913, 
above  referred  to,  to  In  any  wise  cliange  tbe 
law  In  force  regarding  writs  of  habeas  cor- 
pus, and,  if  the  child  is  illegally  restrained 
of  its  liberty,  or  tbe  court  finds  that  the  wel- 
fare of  the  dilld  would  be  promoted  by  a 
change  of  custody,  it  no  doubt  has  the  right 
and  authority  to  make  an  order  changing  the 
custody  upon  a  final  bearing,  or  temporari- 
ly pending  tbe  final  bearing.    Under  tbe  stat- 
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ute  (section  1083,  Rem.  Code)  above  quoted 
the  court  Is  given  power  expressly  to  change 
the  custody  from  one  person  to  another. 
That  Is  all  that  is  threatened  In  this  case, 
and  it  is  plain  the  court  will  not  exceed  Its 
jurisdiction  in  making  the  threatened  order. 
The  application  for  the  writ  of  proliibltion 
is  therefore  denied. 

ELLIS,  C.  J.,  and  FARKEB,  MAIN,  and 
MORRIS,  JJ.,  concur. 


PLEASANT  VALLEY  IRRIGATION  & 
POWER  CO.  V.  BARKER  et  ux. 

(No.  14047.) 

(Supreme  Court  of  Washington.    Oct  13,  1917.) 

1.  Wateks  and  Wateb  Coubsks  «=»156(2)— 
Ptjbchass- OF  Wateb— Effeot. 

Plaintiff  purchased  from  defendants  ripari- 
an proprietors  the  waters  that  flowed  in  creek 
and  which  they  had  appropriated  and  also  stored 
Other  waters  in  a  lake  from  which  the  creek  was 
fed.  Held,  that  defendants  were  not  thereafter 
entitled  to  any  waters  in  the  creek. 

2.  Watebs  and  Wateb  Coubsbs  «=»51— Ri- 
fabian  ownebs'  riohts. 

Under  Rem.  Code  1915,  §  63ST,  declaring 
that  any  person  may  take  any  water  which 
he  may  nave  the  right  to  use  along  any  natural 
stream  or  lake  of  the  state,  but  not  so  as  to 
raise  the  water  above  high-water  mark,  plain- 
tiff, which  owned  the  waters  in  a  lake,  was  au- 
thorized to  use  a  natural  stream  flowing  from 
the  lake  in  lieu  of  an  aqueduct,  and  defendants, 
though  owning  the  bed  of  the  stream  which  was 
nonnavigable  and  the  banks  thereof,  cannot  com- 
plain where  the  level  of  the  stream  was  not 
raised  beyond  high-water  mark,  and  their  prop- 
erty was  not  eroded. 

DepE^rtment  2.  Appeal  from  Superior 
Court,  Okanogan  County ;  E.  K.  P^idergast, 
Judge. 

Action  by  the  Pleasant  Valley  Irrigation 
ft  Power  Company  against  Edwin  Barker  and 
wife.  From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Smith  &  Oresbam,  of  Okanogan,  for  appel- 
lants. Ctaas.  A  Johnson,  of  Okanogan,  for 
resiK>ndent 

PABKEB,  J.  Tbls  Is  an  action  wherein 
the  plaintiff.  Pleasant  Valley  Irrigation  & 
Power  Company,  seeks  a  decree  adjudging  it 
entitled  to  the  use  of  the  water  flowing  in 
Tallent  creek  over  the  land  of  the  defend- 
ants, Edwin  Barker  and  wife,  in  Okanogan 
county  r  and  also  adjudging  it  entitled  to 
cause  the  portion  of  the  water  accumulated 
by  them  from  other  sources  to  continue  to 
flow  In  the  channel  of  Tallent  creek  over 
defendants'  land.  Trial  in  the  superior 
court  for  Okanogan  county  resulted  In  a  de- 
cree as  prayed  for  by  the  plaintiff,  excepting 
that  there  was  thereby  reserved  to  the  de- 
fendants the  light  to  use  the  water  of  Beck 
spring  for  domestic  purposes,  which  spring 
Is  upon  their  land,  the  water  therefrom  flow- 
ing.  If  not  consumed,   into  Tallent   creek. 


From  this  disposition  of  the  cause,  the  de- 
fendants have  appealed  to  this  court. 

The  claim  of  appellants  is  rested  upon  Qke 
theory  of  riparian  ovmership,  in  so  far  as 
their  right  to  the  use  of  the  water  is  con- 
cerned. The  trial  court  seems  to  have  been 
of  the  opinion  that  this  claim  must  fall  be- 
cause they  do  not  have  good  title  to  the  land 
they  claim  ownership  In  as  riparian  to  tbe 
creek,  although  the  court  adjudged  them  to 
have  the  right  to  the  use  of  the  water  in 
Beck  spring.  This,  however,  was  conceded 
by  respondent.  This  view  of  the  trial  court 
we  gather  from  a  somewhat  lengthy  opinion 
filed  by  it  In  disposing  of  appellants'  motion 
for  a  new  trial.  The  view  of  the  trial  court 
as  to  appellants'  rights,  assuming  that  they 
have  good  title  to  the  land,  is  not  disclosed 
by  the  record.  However,  since  counsel  for 
respondent  practically  concede  that  appel- 
lants have  good  title  to  the  land,  we  have 
read  the  evidence  with  care  to  the  end  that 
we  may  determine  the  respectlTe  rights  of 
the  parties,  proceeding  upon  the  theory  that 
appellants  have  good  title  to  the  land. 

We  think  the  following  is  a  fair  summary 
of  the  controlling  facte  as  disclosed  by  the 
evidence:  Tallent  creek  flows  from  Leader 
Lake  over  appellants'  land.  The  creek  Data- 
rally  carries  a  very  small  quantity  of  water 
in  the  dry  season  of  the  year,  when  water  is 
needed  for  irrigation,  though  it  carries  a  con- 
siderable quantity  at  other  times  of  the  year 
when  there  is  no  iwrticular  use  for  the  wa- 
ter. The  creek  has  well-defined,  relatively 
high,  and  perpendicular  banks,  confining  the 
water  within  narrow  limits,  even  when  the 
water  is  at  its  highest  stage,  where  it  passes 
over  appellants'  land.  In  the  dry  season  of 
the  year,  when  water  is  needed  for  irriga- 
tion, there  is  only  sufficient  water  naturally 
flowing  in  the  creek  to  irrigate  a  very  small 
quantity  of  land,  not  exceeding  at  most  four 
or  five  acres.  In  July,  1911,  appellants  own- 
ed not  only  the  land  here  in  question,  but 
also  other  land  upon  the  creek  a  short  dis- 
tance below,  and  we  think  that  the  evidence 
shows  appellants  were  then  using,  during  the 
irrigating  season,  upon  the  land  below,  prac- 
tically all  of  the  water  which  naturally  flow- 
ed in  the  creek.  They  then  quitclaimed  to 
respondent  all  the  water  being  so  used  by 
them,  thus  in  effect  quitclaiming  to  respond- 
ent all  the  water  then  naturally  flowing  in 
the  creek.  Respondent  has  acquired  and 
brought  from  other  sources  into  Leader  Lake, 
out  of  which  Tallent  creek  flows,  a  consider- 
able quantity  of  water,  where  it  is  stored  for 
the  purpose  of  irrigating  lands  lying  below 
appellants'  land.  In  the  dry  season  of  the 
year,  when  water  Is  needed  for  irrigating  the 
lands  of  that  arid  region,  respondent  causes 
the  water  in  the  lake,  including  its  stored 
water  therein,  to  flow  tlirough  the  natural 
channel  of  Tallent  cre^  to  the  irrigated 
lands  it  serves  which  are  below  appellants' 
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land.  The  water  so  cansed  to  flow  In  Tal- 
Irait  creek  never  exceeds  in  quantity  at  any 
one  time  the  natural  flow  of  that  creek  In 
times  of  ordinary  high  water,  and  never 
overflows  the  well-defined  banks,  through  ai>- 
pellants'  land.  In  other  words,  reaiwndent 
BO  uses  the  natural  channel  of  the  creek  as  a 
way  for  conveying  its  stored  water  to  the 
lands  It  serves. 

[1]  It  Is  conceded  that  the  appellants  have 
no  right  to  the  use  of  any  of  the  water 
hrought  to  and  stored  by  respondent  in  Lead- 
er Lake  and  flowing  through  the  channel  of 
Tallent  creek.  It  seems  to  us  that  a  state- 
ment of  the  facts  as  above  summarized  is  a 
sufficient  answer  to  appellants'  contentions 
touching  their  right  to  the  use  of  any  of  the 
waters  flowing  in  Tallent  creek,  other  than 
(heir  nse  of  the  water  of  Beck  spring,  it  be- 
ing conceded  that  they  are  not  entitled  to 
any  of  the  stored  waters  which  respondent 
has  brought  Into  Leader  Lake,  and  it  ap- 
pearing that  they  have  quitclaimed  their 
right  to  the  water  which  flows  in  the  creek, 
apart  from  respondent's  stored  water. 

[2]  It  is  contended  in  appellants'  behalf 
that,  since  Tallent  creek  is  a  nonnavigable 
stream,  and  they  being  the  owners  of  the 
bed  thereof  where  it  passes  over  their  land, 
respondent  has  no  right  to  cause  Its  stored 
waters  to  flow  in  the  channel  of  the  creek 
over  their  land,  and  thereby,  in  effect,  nse 
the  channel  of  the  creek  as  a  way  for  such 
water  without  acquiring  such  right  by  emi- 
nent domain  proceedings,  which  it  has  not 
done.  The  answer  to  this  contention  seems 
to  be  found  in  section  6337,  Rem.  Code,  read- 
ing in  part  as  follows: 

"Any  person  may  take  any  water  which  he 
may  have  a  right  to  use  along  any  of  the  natural 
Btreams  or  lakes  of  this  state,  but  not  ao  as 
to  raise  the  waters  thereof  above  ordinary  high- 
water  mark.    •    •    • " 

This  is  a  statutory  recognition  of  the  nat- 
ural streams  of  the  state  as  highways  for 
the  purposes  of  conveying  water  therein,  open 
to  the  free  use  of  aU  persons  for  the  convey- 
ing of  any  water  so  long  as  such  use  does 
not  "raise  the  waters  thereof  above  ordinary 
high-water  mark."  In  other  words,  the 
streams  of  the  state  are  highways  for  the 
flow  of  water  therein  to  the  extent  that  na- 
ture has  made  them  such.  This  permitted 
use  of  the  channel  of  Tallent  creek  we  think 
has  not  been  exceeded  by  respondent,  and 
we  may  add  that  we  think  the  evidence 
shows  this  use  by  respondent  causes  no  dam- 
age to  the  channel  of  the  creek  through  ap- 
pellants' land,  by  erosion  or  otherwise.  This 
limited  use  of  the  natural  streams  of  the 
state  as  ways  for  the  flow  of  water  other 
than  what  naturally  flows  therein,  it  seems 
to  us,  is  not  inconsistent  with  the  ownership 
of  the  bed  of  the  stream  by  the  owner  of  ad- 
joining riparian  lands.  Our  decision  in  Mil- 
ler v.  Wheeler,  54  Wash.  429,  103  Pac  641, 


23  L.  R.  A..(N.  S.)  1065,  in  effect  so  holds, 
though  that  case  had  more  to  do  with  the 
use  of  the  stored  water  than  with  the  right 
to  have  it  flow  In  the  natural  stream,  through 
which  it  was  being  conveyed. 
The  Judgment  is  affirmed. 

ELLIS,   O.  J.,  and  MOUNT,  HOLCOMB, 
and  FDLLERTON,  JJ.,  concur. 


Ex  parte  GILDER.    (No.  14293.) 

(Supreme  Court  of  Washington.    Oct.  16, 1917.) 

Infants  €=>16  —  Delinqiisnt  Crildben  — 
Commitment— Statdte. 
Laws  1913,  p.  620,  g  1,  relating  to  delinquent 
children,  declares  that  it  shall  apply  to  all  mi- 
nor children  under  the  age  of  IS  years  who  are 
delinquent  or  dependent,  and  that  a  dependent 
child  shall  mean  any  child  nnder  the  age  of  18 
years.  Section  10,  providing  for  hearings  in  pro- 
ceedings against  delinanent  cluldren,  declares 
that  in  no  case  shall  a  child  be  committed  beyond 
the  age  of  21  yeara  The  statute  makes  no  dis- 
tinction between  male  and  female  children. 
Held,  that  a  female  child  under  18  yeara  might 
properly  be  committed  as  a  delinquent  child  imtil 
she  sbonld  reach  the  age  of  21  years. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  David  W.  Hum, 
Judge. 

In  the  matter  of  the  application  of  Pearl 
Gilder  for  a  writ  of  habeas  corpus.  From 
an  order  sustaining  a  demurrer  to  the  peti- 
tion, petitioner  appeals.    Affirmed. 

Lawrence  H.  Brown,  of  Spokane,  for  ap- 
pellant John  B.  White  and  Harry  G.  Kin- 
2el,  both  of  Spokane,  for  respondent. 

MOimT,  J.  This  appeal  Is  from  an  order 
of  the  lower  court,  sustaining  a  demurrer  to 
a  petition  for  a  writ  of  habeas  corpus.  The 
petitioner  has  appealed. 

The  facts  alleged  in  the  petition  are  sub- 
stantially as  follows:  That  on  February  19, 
1916,  the  Juvenile  branch  of  the  superior 
court  of  Spokane  county  found  the  petition- 
er, Pearl  Glider,  to  be  a  Juvenile  delinquent, 
and  ordered  her  "committed  as  a  juvenile  de- 
linquent to  the  care  of  the  •  »  •  House 
of  the  Good  Shepherd  until  she  *  •  * 
should  reach  the  age  of  21  years,  or  until 
further  order  of  said  court" ;:  that,  thereaft- 
er, and  ever  since  said  time,  the  petitioner 
has  been  wrongfully  and  unlawfully  commit- 
ted, and  is  now  confined  in  said  House  of  the 
Good  Shepherd  under  the  control  of  the  pro- 
beti<m  officer  of  Spokane  county ;  that  the  pe- 
titioner became  of  full  age,  to  wit,  of  the  age 
of  18  years,  on  June  8,  1917,  and  the  said 
probation  officer  and  the  House  of  the  Good 
Shepherd  refused  the  applicant  her  liberty. 

The  point  which  the  appellant  seeks  to 
make  is  that  the  Juvenile  court  was  without 
authority  to  commit  her  to  the  House  of  the 
Good  Shepherd  beyond  the  age  of  18  years. 
It  Is  conceded  that  the  court  had  Jurisdic- 
tion of  the  person  of  the  petitioner  and  to 
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commit  her  to  the  House  of  the  Oood  Shep- 
herd until  she  reached  the  age  of  18  years, 
but  It  is  arjrued  that  the  act  relating  to  the 
welfare  of  dependent  and  delinquent  chil- 
dren (chapter  160,  page  520,  Laws  of  1913 ; 
Rem.  Code,  §  1987)  does  not  apply  to  females 
over  the  age  of  18  years,  and  that  when  the 
petitioner  became  18  years  of  age,  she  was 
entitled  to  a  discharge.  This  contention  in- 
Tolves  a  construction  of  that  act  The  act 
provides,  at  section  1,  that  it  shall  apply  to 
all  minor  children  under  the  age  of  IS  years 
who  are  delinquent  or  dependent,  and  that  a 
dependent  child  shall  mean  any  child  under 
the  age  of  18  years.  There  can  be  no. doubt 
that,  at  the  time  the  child  was  found  and 
adjudged  to  be  a  dependent  child,  the  court 
had  the  power  to  commit  her,  because  she 
was  under  the  age  of  18  years.  The  trial 
court  committed  her  to  the  House  of  the 
Good  Shepherd  until  she  should  reach  the 
age  of  21  years,  or  until  further  order  of 
said  court.  The  act  provides,  at  section  10, 
for  a  private  hearing  In  a  room  provided  for 
the  purpose  In  the  courthouse,  and  that,  at 
such  hearing,  the  court  shall  have  power  to 
exclude  the  general  public  from  the  room, 
and  that  the  record  of  that  hearing  might 
subsequently  be  destroyed  at  any  time  in  the 
discretion  of  the  judge  presiding  In  said 
court  "on  or  before  the  child  shall  arrive  at 
the  age  of  21  years."  And,  after  providing 
that  the  court  may  make  an  order  with  re- 
spect to  the  care  and  custody  of  the  child 
which  in  the  judgment  of  the  court  would 
promote  the  dilld's  health  and  welfare.  It 
further  provides: 

"In  no  case  shall  a  child  be  committed'  beyond 
the  age  of  twenty-one  years." 

We  think  this  is  direct  authority  for  the 
court  to  make  an  order  committing  the  child 
until  the  age  of  21  years,  which  was  done  in 
this  case.  No  distinction  is  made  between 
the  sexes.  A  male  or  a  female  child  stands 
upon  the  same  basis,  and  each  is  entitled  to 
the  same  privileges  under  the  statute.  In  the 
case  of  In  re  Lundy,  82  Wash.  148,  143  Paa 
885,  Ann.  Cas.  1916E,  1007,  we  had  occasion 
to  consider  the  proper  construction  of  this 
same  act,  and  we  there  held  that  the  act  was 
to  be  liberally  construed  to  effect  the  benefi- 
cent purposes  thereof,  and  that  the  age  of 
delinquent  and  dependent  children,  and  not 
the  minority.  Is  the  controlling  dement,  and 
we  applied  this  rule  to  a  girl  under  18  years 
of  age  who  was  married  to  a  man  of  full 
age,  notwithstanding  another  section  of  the 
Code  which  declared  all  female  married  per- 
sons to  be  persons  of  full  age.  In  that  case, 
after  discussing  the  object  and  purposes  of 
the  act,  we  said: 

"Clearly,  the  age  ia  tiie  controlling  element, 
not  the  minority." 

It  is  true  In  that  case  we  were  considering 
the  question  whether,  upon  the  marriage  of 
a  female  under  the  age  of  18  years,  she  be- 


came of  full  age  by  reason  of  the  marriage, 
but  we  think  the  reasoning  applied  in  that 
case  is  applicable  here,  and  that  the  purpose 
of  the  act  was  to  give  the  court  control  of 
dependent  and  delinquoit  diUdren  under  the 
age  of  18  years  from  the  time  at  delinquency 
until  the  child  becomes  21  years  of  age,  ir- 
respective of  sex.  After  the  child  arrives  at 
the  age  of  18  years  before  the  adjudication 
of  dependency  or  delinquency,  of  course  the 
act  would  not  apply,  but  where  the  child  is 
delinquent  or  dependent  prior  to  the  age  of 
18  years,  then  we  tliink  It  is  clear,  from  a 
reading  of  the  whole  act,  that  the  court 
would  have  power  to  control  the  child  under 
the  act  until  it  arrived  at  the  age  of  21 
years.  We  are  satisfied,  therefore,  that  the 
trial  court  properly  sustained  the  demurrer 
to  the  petition,  and  the  Judgment  appealed 
from  is  affirmed. 

ELLIS,  a  J.,  and  PARKBR,  HOLOOMB. 
and  FDLLBRTON,  JJ.,  concur. 


PASCO  RECLAMATION  CO.  v.  FRANKLIN 
COUNTY.    (No.  13970.) 

(Supreme  Court  of  Washington.    Oct.  16, 1917.) 

1.  Taxation  (S=>375(2)  —  Ibbioation  Compa- 
nies—Vai,i7»  OF  Pbopemt  — How  ASCEB- 

TAINED. 

The  mere  fact  that  property  of  an  irriga- 
tion company  is  so  incumbered  with  unfavora- 
ble contracts  that  it  will  pay  nothing  on  the 
investment  and  is  a  liability  does  not  preclnde 
taxation  of  the  actual  physical  value  of  the 
plant  and  property. 

2.  Taxation  <S=»47(4)— Double  Taxes. 

The  proi>erty  of  an  irrigation  company 
whose  bnsineaa  increases  the  value  of  the  land 
does  not  thereby  become  merged  with  the  land 
80  as  to  prevent  its  taxation  after  the  land 
has  been  taxed. 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County ;  Bert  linn.  Judge. 

Action  by  the  Pasco  Reclamation  Company 
against  Franklin  County.  From  the  judg- 
ment rendered,  plaintiff  appeals.     Affirmed. 

DriscoU  &  Leonard,  of  Pasco,  and  Richards 
&  Fontaine,  of  North  Yakima,  for  appellant. 

PABKEB,  J.  The  plaintiff,  Paaoo  Beda- 
matlon  Company,  seeks  a  Judgment  reducing 
the  assessed  valuation  of  its  pumping  plant 
and  distributing  system  as  determined  by  the 
assessor  and  board  of  equalization  of  Frank- 
lin county  in  the  year  1914,  to  the  end  that 
it  be  relieved  from  the  payment  of  taxes  com- 
puted upon  the  valuation  so  determined. 
Trial  In  the  superior  court  for  that  county 
resulted  in  a  judgment  determining  that  the 
valuation  of  the  property  at  $100,000,  fixed 
by  the  county  authorities  for  taxation  pur- 
poses, for  the  year  1914  was  so  excessive  as 
to  evidence  artdtrary  action  on  their  part, 
that  the  assessment  be  reduced  to  |S6,000. 
and  that  the  county  treasurer  accept  pay- 
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ment  of  taxes  on  fbe  pr<^)erty  computed  upon 
such  reduced  aeaessed  valuation.  The  plain- 
tiff, feeling  aggrleTed  by  thU  Judgment,  in 
tbat  it  is  entitled  to  a  greater  reduction,  bas 
appealed  to  this  court 

Appellant's  plant  cost  to  construct  in  the 
years  1909  and  1910  ^200,000,  the  assessing 
officers  taking  this  as  the  actual  value  of  tbe 
plant  in  the  year  1914,  and,  having  adopted 
a  60  per  cent,  valuation  of  other  property  in 
the  county  as  the  assessed  valuation  for  that 
year,  assessed  appellant's  plant  at  $100,000. 
The  superior  court  found  that  the  plant  bad 
depreciated  in  value  $90,000,  so  that  Its  real 
value  in  1914  was  $110,000,  and,  adopting  the 
CO  per  cent  valuation  basis  as  the  assessing 
officers  had  in  assessing  other  property  In 
the  county,  adjudged  the  correct  assessed 
value  to  be  $55,000. 

It  Is  contended  in  behalf  of  appellant  that 
the  evidence  shows  that  Its  plant  is  of  only 
nominal  value,  and  tendered  payment  of  tax- 
es on  an  assessed  valuation  of  $1,000.  The 
evidence  seems  to  us  to  render  it  plain  that 
the  plant  could  not  have  been  produced  in 
the  year  1914  in  its  then  condition,  making 
due  allowance  for  depreciation,  for  leas  than 
$110,000.  Looking  to  its  physical  value  apart 
from  its  earning  power,  we  think  there  is 
little  room  for  arguing  that  It  was  not  then 
actually  worth  $110,000.  A  number  of  wit- 
nesses for  appellant  testified,  in  substance, 
that  the  plant  had  no  value  in  1914,  or  since 
then.  This  view  of  these  witnesses,  however, 
is  based  wholly  upon  the  want  of  earning 
power  of  the  plant  in  the  hands  of  apiiel- 
lant,  and  a  want  of  a  market  for  jits  sale. 
The  basis  of  all  this  testimony  Is  in  substance 
the  same  as  expressed  by  one  of  these  wit- 
nesses as  follow: 

"The  plant  originally  cost  $200,000,  but  at 
present  it  has  no  valuation  because  its  contrac- 
tual obligations  are  so  great  that  it  leaves  no 
possible  mcome.  If  it  bad  no  contractual  obli- 
gations and  were  a  going  concern  it  would  have 
a  value  nominally  equal  to  the  original  cost, 
less  depreciation.' 

[1]  This  Is  little  else  than  saying  tbat  a 
piece  of  property  is  of  only  nominal  value  be- 
cause It  is  incumbered  so  that  all  of  Its  In- 
come or  earning  power  goes  to  some  one  else 
other  than  its  legal  owner.  Appellant's  ob- 
ligations consist  of  perpetual  water  service 
contracts  for  the  irrigation  of  some  4,000 
acres  of  land  which  it  has  become  obligated 
as  a  public  service  corporation  to  serve  at  a 
fixed  compensation  amounting,  we  assume,  to 
less  than  sufficient  to  pay  the  cost  of  main- 
tenance of  the  plant,  and  it  has  no  additional 
water  for  sale — ^In  other  words,  no  additional 
source  of  revenue.  This  may  argue  that  the 
plant  is  worth  nothing  to  appellants,  but  such 
an  argument  would  exempt  from  taxation 
vast  Quantities  of  property  which  plainly 
would  not  be  entitled  to  such  exemption.  It 
is  quite  beyond  us  to  understand  how  an  ir- 
rigating plant,  presumably  capable  of  irrigat- 


ing some  4,000  acres  of  arid  land,  can  be  gald 
tn  be  of  only  nominal  value  because  (XC  the 
ftict  that  its'  owner  has  such  obligations 
which  are,  in  effect.  Incumbrances  upon  the 
plant  as  to  render  its  operation  unprofitable. 

[2]  It  is  argued  that  the  valu^  of  this  plant 
is  merged  in  the  value  of  the  land  It  serves, 
and  that  by  the  Increased  value  of  the  land 
so  caused  the  county  is  in  effect  assessing  and 
taxing  such  value  when  it  assesses  and  taxes 
the  land.  There  is  a  sense  in  which  this  is 
probably  true,  but  substantially  the  same 
thing  occurs  when  a  railroad  comes  into  and 
becomes  the  principal  factor  in  developing  a 
new  count^';  yet  we  never  have  heard  of  a 
railroad  escaping  taxation,  or  even  of  its 
having  its  taxes  reduced,  because  of  the  fact 
that  the  value  it  contributed  to  the  lands  in 
its  neighborhood  was  being  taxed  in  the  tax- 
ing of  the  land.  It  may  be  said  that  the  land 
and  its  value  are  here  more  Intimately  relat- 
ed to  appellant's  plant  than  land  which  is 
enhanced  in  value  by  Its  accessibility  to  a 
railroad  under  the  conditions  suggested,  but 
it  is  not  to  be  lost  sight  of  that  the  tiUe  to 
this  plant  is  in  appellant,  and  not  in  the 
owners  of  the  land  it  serves.  It  is,  in  other 
words,  a  separate  ownership  from  the  owner- 
ship of  the  land.  It  is  unlike  a  mere  water 
right  in  connection  with  land  famished  by 
the  power  of  nature,  to  wit,  gravity. 

It  may  be  that  there  is  here  produced  some 
inequality  and  injustice,  and  possibly  some- 
thing that  approaches  duplicate  or  double 
taxation,  but  we  fall  to  see  that  there  is  any- 
thing more  Uian  that  inevitable  inequality 
that  attends  more  or  less  all  taxation  of  prop- 
erty. As  well  said  by  Judge  Cooley  in  his 
work  on  Taxation,  v/)L  1  (3d  Ed.),  at  page 
390: 

"It  cannot  be  too  distinctly  borne  Jn  mind  that 
any  possible  system  of  tax  legislation  must  in- 
evitably produce  unequal  and  unjust  resnlto  in 
individual  instances ;  and  if  inequality  in  result 
must  defeat  the  general  law,  then  taxation  be- 
comes impossible. ' 

We  cannot  see  our  way  clear  to  disturb 
the  judgment  of  the  trial  court  It  is  there- 
fore affirmed. 

ELMS,  C.  J.,  and  HOLCOMB,  FULLESl- 
TON,  and  MOUNT,  JJ.,  concur. 


BROWN  V.  DAVIS  et  at    (No.  18840.) 
(Supreme  Court  of  Washington.    Oct  18,  1917.) 

1.   HUSBAITD  AHD   WlFE  <5=»266— OONVBTAITC- 

K8— Skpabatb  Pbopb»ty. 
Where  a  husband,  after  marriage,  conveyed 
to  his  wife  land  acquired  by  him  before  mar- 
riage, and  she  reconveyed  it  to  him,  the  land, 
which  originally  was  his  separate  property, 
again  became  his  separate  property,  under  Rem. 
Code  1916,  §  8766,  declaring  that  every  deed 
from  husband  to  wife  or  from  wife  to  husband 
shall  operate  to  divest  the  real  estate  from  any 
or  every  claim  or  demand  as  Community  prop- 
erty, and  shall  vest  it  in  the  grantee  as  separate 
property. 
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2  Witnesses  *=9l40(10)  —  Coscpktknot  — 

fiuSBAND   AND    WlTE. 

Under  Rem.  Code  1915,  {  1211,  providing 
that,  in  an  action  or  proceeding  where  a  party 
sues  or  defends  as  executor,  administrator,  or 
legal  representative  of  any  deceased  person, 
then  a  party  in  interest  or  to  the  record  shall 
not  be  allowed  to  testify  in  his  own  behalf  aa 
to  any  transacticm  had  by  him  with,  or  any 
statement  made  to  him  by,  any  such  deceased 
person,  but  that  the  exclusion  shall  not  apply 
to  parties  to  the  record  who  sue  or  defend  in 
a  represmtatiye  or  fiduciary  capacity,  and  who 
have  no  other  or  further  interest  in  the  action, 
the  widow  of  decedent,  who  In  an  action  brought 
by  decedent's  sister  to  quiet  title  to  land  con- 
veyed by  him  to  her,  though  defending  in  a 
fiduciary  capacity,  was  incompetent  to  testify 
aa  to  her  purpose  in  reconveying  to  .decedent 
the  land  which  was  originally  his  separate  prop- 
erty, where  the  widow  was  claiming  the  commu- 
nity interest  in  one-half  of  the  land. 
8.  Husband  and  Wifb  <Si=»232(3)-OoiQnjHi- 
TT  Pbopebtt — Evidence. 

In  an  action  by  grantee  of  decedent  to  quiet 
title  to  land,  which  he  conveyed  without  his 
wife  joining  in  the  conveyance,  evidence  held 
to  show  that  the  land  was  decedent's  separate 
property. 
4.  Trusts  <5=»30%(2)-— Ckeation— Mode. 

Where  decedent,  shortly  before  his  death, 
conveyed  land  to  bis  sister  for  an  express  con- 
sideration, love  and  affection,  and  care  and 
assistance  to  be  given  deceased's  child,  and  the 
sister  became  guardian  of  the  child,  her  title 
to  the  land  is  absolute;  it  being  obvious  that 
deceased  intended  to  convey  absolute  title  to 
aid  his  sister  in  her  efforts  to  watch  over  the 
child  and  make  such  suitable  provisions  as  the 
property  justified. 

Department  2.  Appeal  from  Superior 
Court,  FranlsUn  County ;  Bert  Unn,  Judge. 

Action  by  Jennie  Brown  against  Letta  J. 
Davis  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Chas.  W.  Johnson,  of  Pasco,  for  appellants. 
Moulton  &  Jeffrey,  of  Kennewlck,  for  re- 
spondent. 

MOUNT,  J.  Thta  appeal  is  from  a  Judg- 
ment of  the  lower  court,  quieting  title  In  the 
respondent  to  lot  6,  block  14,  Northern  Pa- 
cific Railroad  Company's  plat  of  Pasco.  The 
defendants  have  appealed. 

The  facts  are  as  follows: 

The  respondent  Is  the  sister  of  Walter  M. 
Davis,  deceased.  The  appellant  Letta  J.  Da- 
vis was  the  wife,  ani  Pauline  Davis  the  mi- 
nor child,  of  Walter  M.  Davis,  deceased. 
Appellant  H.  W.  Hull  Is  the  administrator  of 
the  estate  of  the  deceased.  Walter  M.  Da- 
vis acquired  the  lot  above  described  on  May 
11,  ISIO.  He  was  married  to  Letta  J.  Da- 
vis on  July  11,  1911.  On  July  15,  1914,  he 
conveyed  the  property  to  his  wife,  and  on  the 
next  day  she  reconveyed  the  proi)erty  to  her 
husband.  In  the  summer  of  1914  Mr.  Davis 
became  seriously  ill,  and  was  taken  to  the 
hospital  at  Tacoma  as  an  employ^  of  the 
Northern  Pacific  Railway  Company,  suffer- 
ing from  what  developed  to  be  pulmonary 
tuberculosis.  While  In  the  hospital  at  Ta- 
coma, on  the  2d  day  of  September,  1914,  Mr. 
Davis  executed  a  deed  to  the  lot  In  question 


to  Ms  sister,  the  respondent.  Mrs.  Davis  did 
not  sign  the  deed.  This  deed  recited  the  con- 
sideration as  follows: 

"  *  ♦  •  In  consideration  of  $10  and  love 
and  affection  and  care  and  assistance  to  be  giv- 
en my  child  Pauline  Davis.    •    *    • " 

The  deed  was  delivered  and  the  money 
consideration  paid  at  that  time.  On  the 
same  day  Mr.  Davis  executed  a  will  by  whidi 
he  left  the  rest  of  hUi  property  to  his  wife 
and  child.  Tba  will  contained  this  redta* 
tlon: 

"I  have  disposed  of  lot  6,  block  14,  N(»them 
Pacific  Railroad  Company's  plat  of  Pasco,  by 
deed  tliis  day;  same  being  my  separate  prop- 
erty." 

Shortly  after  this  deed  and  wlQ  were  exe- 
cuted, Mr.  Davis  was  taken  to  Denver,  Colo., 
where  he  died  on  or  about  the  24th  day  of 
October,  1914.  Thereafter  the  will  was  ad- 
mitted to  probate  In  the  state  of  Colorado. 
Respondent  was  appointed  guardian  of  the 
child.  Afterwards  an  administrator  was  ap- 
pointed In  this  state,  and  Mrs.  Davis  and  the 
administrator  claimed  this  property  as  a 
part  of  the  estate.  Thereafter  this  action 
was  brought  to  quiet  title  in  the  respondent. 

[1]  It  is  argued  by  the  appellants  that,  be- 
cause the  deed  from  Walter  M.  Davis  to  the 
respondent  was  not  signed  by  Letta  J.  Da- 
vis, it  was  void,  because  the  proi)erty  was 
community  proiwrty.  It  Is  apparent  from 
the  statement  above  made  that  this  proiierty 
was  the  separate  property  of  the  grantor.  It 
was  acquired  by  him  before  marriage  to  the 
appellant  Letta  J.  Davis.  After  marriage  it 
was  conveyed  to  her,  and  on  the  next  day 
she  conveyed  the  property  back  to  him.  The 
statute  (section  8766,  Slem.  Code)  provides 
that  every  deed  made  from  husband  to  wife, 
or  from  wife  to  husband,  shall  operate  to  di- 
vest the  real  estate  therein  recited  from  any 
or  every  claim  or  demand  as  community 
property,  and  shall  vest  the  same  in  the 
grantee  as  separate  property.  In  Shoiett  v, 
Slgnor,  S8  Wash.  89,  107  Pac.  1033,  in  re- 
ferring to  this  statute,  we  said: 

"The  legal  effect  of  a  deed  from  one  member 
of  a  marital  oommuni^  to  the  other  is  to  con- 
vey the  community  property  and  title  to  the 
spouse  who  is  the  vendee,  so  that  it  becomes, 
or  is  converted  into,  his  or  her  separate  prop- 
erty, in  which  the  community  as  such  ceases  to 
have  any  further  title  or  interest." 

So  that,  aside  from  the  fact  that  the  prop- 
erty was  acquired  before  marriage,  which 
made  It  separate  property,  the  effect  of  the 
deed  from  his  wife  to  Mr.  Davis  made  the 
property  his  s^Mirate  property,  and  it  was 
therefore  unnecessary  for  bis  wife  to  Join  In 
the  deed. 

[2]  At  the  trial  the  appellants  sought  to 
prove  by  Mrs.  Davis  that  the  conveyance 
from  her  to  her  husband  was  without  con- 
sideration, was  executed  for  business  pur- 
poses, and  was  not  Intended  to  change  the 
estate  from  community  to  separate  projier- 
ty.    The  court  excluded  this  evidence.    The 
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appellants  Inslat  tbat  ttils  was  error.  The 
statute  (section  1211,  Rem.  Code)  provides 
that,  In  an  action  or  proceeding  where  a 
party  sues  or  defends  as  executor,  adminis- 
trator, or  legal  representative  of  any  deceas- 
ed person,  or  as  deriving  right  or  title  by, 
through,  or  from  any  deceased  person,  etc., 
then  a  party  In  interest  or  to  the  record 
shall  not  be  admitted  to  testify  in  his  own  be- 
half as  to  any  transaction  had  by  him  with, 
or  any  statement  made  to  him  by,  any  such 
deceased  person: 

"Provided,  further,  that  this  exclusion  shall 
not  apply  to  parties  of  record  who  sue  or  de> 
fend  ui  a  representative  or  fiduciary  capacity, 
and  who  have  no  other  or  further  interest  in 
the  action." 

In  this  case  Mrs.  Davis,  while  defending 
In  a  fiduciary  capacity,  has  a  further  inter- 
est. She  is  claiming  a  one-half  interest  In 
the  property  as  community  property  of  her- 
self and  her  deceased  husband.  It  is  clear, 
therefore,  imder  the  statute,  that  she  was 
not  competent  to  testify. 

[3]  Appellants  further  contend  that  there 
Is  sufficient  In  the  record  to  show  that  the 
property  was  community  property  because  a 
Mr.  Brown,  the  husband  of  the  respondent, 
testified  as  follows  concerning  a  conversa- 
tion which  occurred  between  Mrs.  Brown, 
Walter  M.  Davis,  and  the  attorney  who  pre- 
pared the  deed: 

"A.  He  [the  attorney]  told  us  how  the  prop- 
erty was  going  and  that  Mrs.  Brown  objected  to 
it.  Q.  What  feature  did  she  object  to?  A.  She 
had  no  right  to  the  property  that  they  bad  both 
worked  for.  Q.  Did  she  so  express  herself? 
A.  Tes,  sir.  Q.  When  you  say  the  'property 
they  had  both  worked  for,'  whom  do  you  mean? 
A.  The  property  accumulated  after  their  mar- 
riage. Q.  Whose  marriage?  A.  Mr.  Davis  and 
Letta  Davis." 

This  lot  was  not  the  only  real  estate  pos- 
sessed by  the  deceased  and  his  wife,  and  this 
witness  clearly  did  not  refer  to  the  property 
in  question  here  because  he  says  that  he  re- 
ferred to  the  property  accumulated  after 
their  marriage.  There  is  no  evidence  in  this 
record  which  Indicates  that  this  property 
was  not  the  separate  property  of  Mr.  Davis. 
All  the  evidence  shows  that  It  was  his  sepa- 
rate property. 

[4]  It  is  next  argued  that  the  property  In- 
volved in  this  action  Is  held  In  trust  for  the 
minor,  Pauline  Davis.  If  this  point  may  be 
conceded,  it  does  not  follow  that  the  Judg- 
ment quieting  title  in  the  respondent  was 
erroneous.  The  consideration  for  the  convey- 
ance to  the  respondent  was: 

"Ten  dollars  and  love  and  affection  and  care 
and  assistance  to  be  given  my  child  Pauline 
Davis." 

We  have  no  doubt  that  it  was  the  Inten- 
tion of  the  grantor  to  convey  the  property  to 
his  sister,  the  respondent,  to  be  dealt  with 
as  her  own  property,  and  that  the  proceeds 
thereof,  or  at  least  a  portion  of  the  same, 
would  be  devoted  by  his  sister  to  the  care  of 
his  child  as  she  deemed  necessary.    Q?here  is 


no  evidence  In  this  record  which  even  tends 
to  show  that  she  has  refused  to  give  care  and 
assistance  to  the  child.  In  fact,,  the  record 
shows  that  upon  the  death  of  Mr.  Davis  the 
respondent  at  once  applied  to  be,  and  was, 
appointed  the  legal  guardian  of  the  child, 
and  It  Is  not  even  claimed,  as  we  read  the 
record,  that  she  has  refused  to  give  care 
and  assistance  to  the  child.  The  record 
shows,  without  dispute,  that  Mr.  Davis,  when 
be  made  his  will,  and  when  he  made  this 
deed,  was  In  his  normal  mental  condition; 
that  he  consulted  an  attorney,  who  prepared 
the  deed  and  will  as  desired  by  him;  and 
that  he  intended  this  deed  to  convey  to  the 
respondent  the  absolute  title  to  this  lot,  that 
she  might  be  aided  thereby  in  her  efforts  to 
watch  over  the  child  and  make  such  suitable 
provision  for  it  as  the  property  justified  and 
as  she  was  able  to  do. 

We  find  no  error  in  the  record,  and  the 
Judgment  appealed  from  Is  therefore  af- 
firmed. 

ELLIS,  C.  J.,  and  PARKER,  HOLCOilB, 
and  FULLERTON,  JJ.,  concur. 


BIOB  et  nx.  v.  BROWN  et  al.     (No.  13831.) 
(Supreme  Court  of  Washington.    Oct.  11,  1917.) 

1.  Dbainb  <8=>17  —  Dbainaoe  Distbictb  — 
Torts  of  OmoEBS— Liabilitt. 

If  drainage  district  offlceri  commit  acts  not 
warranted  by  grant  of  easement  under  which 
they  entered  upon  the  land,  their  acts  are  a 
personal  tort  so  far  as  in  excess  of  their  au- 
thority. 

2.  Dbains  «=»45— Right  or  Wat— Constbuo- 
TioN  or  Gbant. 

A  deed  giving  the  right  to  clear  out,  straight- 
en, deepen,  and  widen,  and  maintain  as  a  drain- 
age ditch  a  certain  creek,  reserving  to  the  gran- 
tors the  right  to  occupy,  use,  and  cultivate  the 
right  of  way  so  far  as  not  occupied  by  the  ditch, 
and  confining  the  rights  of  the  grantees  to  the 
space  actually  and  necessarily  used  and  occu- 
pied, vdth  the  right  of  ingress  thereto  and  egress 
therefrom,  does  not  give  the  right  to  pile  logs  on 
the  bank  to  such  an  extent  as  to  hamper  the 
owner's  use  of  approximately  five  acres  of  land. 

3.  Deeds  «=>141— Constbuction. 

The  rule  that  deeds  are  to  be  most  strongly 
construed  against  the  grantor  does  not  destroy 
an  express  reservation. 

4.  Easbuxnts  ^=s71— EscEssrvx  Use— Mjeas- 
imE  or  Damaoks. 

Where  a  grant  of  an  easement  gave  no  right 
to  pile  logs  on  the  land,  that  the  grantor  au- 
thorized the  grantees  to  leave  certain  cedar  logs 
upon  the  land  did  not  warrant  instruction  that, 
if  the  timber  placed  on  the  higher  land  became 
more  valuable  to  the  grantor,  such  fact  should 
be  considered  in  estimating  the  damages;  such 
permission  being  available  only  in  mitigation  of 
damages  to  the  extent  of  tike  damage  resulting 
from  leaving  such  logs. 

5.  Tbiax    «=>251(3)— Ihstbuotionb— Mattebs 
Not  in  Issue. 

Where  the  grantees  of  an  easement  did  not 
plead  the  grantor's  permission  to  pile  logs  along 
the  right  of  way,  an  instmctlon  based  upon  such 
permission  was  unwarranted. 
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6.  Appeal  and   Brkob  «=»2S1(6)— Scoph   or 
Rbvikw— Prksebvation  op  Excbptionb. 

The  giving  of  instructions  not  warranted  by 
the  evidence  ia  not  a  ground  for  reversal,  when 
not  objected  to  upon  that  ground. 

7.  Drains  €=»45— Right  op  Way— Extent  of 
Right— Nbcessabt  Destruction. 

Where  an  easement  was  granted  to  construct 
a  drainage  ditch  by  widening  and  deepening  a 
natural  channel,  if  it  was  necessary  to  accom- 
plish the  work  to  destroy  a  bridge  oyer  the  chan- 
nel, the  deed  contemplated  such  destruction. 

8.  Husband  and  Wifb  «=214^Wi»b'8  Lia- 
bility fob  Husband's  Tobts. 

Where  a  husband  acting  as  a  member  of  the 
drainage  board  committed  a  tort  by  piling  logs 
upon  the  right  of  way,  not  authorized  by  the 
grant  of  easement,  his  wife  was  not  liable. 

9.  Husband  and  Wife  «=268(9)— Communi- 
ty Debts — Husband's  Torts. 

Judgment  for  a  husband's  personal  and  in- 
dividual tort  as  an  officer  of  a  drainage  district, 
not  done  in  behalf  of  the  community,  does  not 
bind  the  community  property. 

Department  2.  Appeal  from  Snperior 
Oonrt,  Wbatcom  County;  WlUlam  H.  Pem- 
berton,  Judge. 

Action  by  George  Bice  and  wife  against 
James  Brown  and  others.  Judgment  lor  de- 
fen^dants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Bixby  &  Nightingale,  of  Belllngham,  for 
appellants.  Sather  &  Livesey,  of  Bellingliam, 
for  respondents. 

EliL/IS,  O.  J.  This  Is  an  action  In  trespass 
to  recover  damages  for  depositing  upon  plain- 
tiffs' land  a  large  quantity  of  logs,  stumps, 
and  debris,  and  for  the  destruction  of  a 
toridge  across  California  creek,  in  Whatcom 
county,  whicli  bridge  gave  access  from  one 
part  of  plaintiffs'  land  to  another. 

The  facts  are  these :  Plaintiffs  are  husband 
^  and  wife  an'd  are  the  owners  of  80  acres  of 
land  crossed  by  California  creek,  a  stream 
varying  in  width  from  25  to  40  feet,  which 
flows  into  the  sea.  In  1914,  drainage  im- 
provement district  No.  7  of  Whatcom  county 
was  organized  for  the  drainage  of  lands  in 
the  Ticinlty  of  this  creek  above  plaintiffs' 
laud.  The  sdieme  adopted  contemplated  the 
construction  of  ditches  to  drain  the  lands  of 
the  district,  which  ditches  were  to  be  dis- 
charged into  the  creek,  the  creek  itself  being 
used  as  the  tnmk  ditch.  Though  the  record 
does  not  make  it  entirely  clear,  it  seems  to  be 
conceded  that  plaintiffs'  land  lies  outside  the 
district,  and  between  it  and  the  mouth  of  the 
stream.  The  stream  flows  through  timbered 
lands,  and  a  large  quantity  of  logs,  fallal 
timber,  and  snags  had  floated  down  and  ac- 
cumulated in  its  hed  where  it  crosses  plain- 
tiffs' land.  To  carry  out  the  drainage  scheme 
It  was  necessary  to  dear  this  creek  of  ob- 
structions in  order  to  secure  a  free  flow  of 
tile  waters  collected  from  the  district  For 
that  purpose  the  county,  acting  for  the  dis- 
trict, secured  from  plaintiffs  on  December 
31,  1914,  a  deed  of  easement  whl<^,  so  far 
as  here  material.  Is  as  follows: 


"The  grantors,  George  Bice  and  Ora  Bice,  his 
wife,  for  and  in  consideration  of  the  sum  of  one 
dollar  and  other  valuable  consideration  in  hand 
paid,  for  lands  both  taken  and  damaged,  and  the 
receipt  of  which  is  hereby  acknowledged,  do 
hereby  grant,  bargain,  sell,  and  convey  unto 
'^hatcom  county,  a  municipal  corpotstion  and 
one  of  the  legal  subdivisions  of  the  state  of 
Washington,  for  the  use  and  benefit  of  that  cer- 
tain drainage  district  known  as  drainage  im- 
provement district  No.  Seven  of  Whatcom  coun- 
ty, Washington,  the  foUowing  described  real  es- 
tate situated  in  said  Whatcom  county,  Wash- 
ington, and  within  said  drainage  district  as 
follows,  to  wit :  The  right  to  dear  out,  straight- 
en, deepen  and  widen,  and  to  maintain  a*  a 
drainage  ditch  California  creek,  across  the  west 
half  of  the  northwest  quarter  of  section  27, 
township  40  north,  range  1  east,  W.  M. 

"This  conveyance  is  made  for  the  purpose  of 
vesting  in  the  grantee  a  certain  right  of  way  for 
the  drainage  ditch  for  said  drainage  improve- 
ment district  No.  Seven,  Whatcom  county, 
Washington,  and  the  right  is  hereby  granted  to 
go  over  and  across  any  and  all  lands  of  the 
grantor  into  and  upon  the  said  right  of  way  for 
the  purpose  of  construction,  maintaining,  and 
operating  said  drainage  ditch;  but  the  right  is 
hereby  reserved  to  the  grantors  and  to  thai  ex- 
ecutors, administrators,  and  heirs  at  law  to  oc- 
cupy and  use  and  cultivate  the  land  within  said 
right  of  way,  in  so  far  as  the  same  shall  not 
be  occupied  by  said  ditch,  its  banks,  or  em- 
bankments, and  in  such  manner  only  as  will  not 
interfere  with  the  free  flow  of  water  throo^ 
said  ditch,  or  weaken  or  impair  said  embank- 
ments. 

"Should  the  right  of  way  cease  to  be  used  for 
the  purpose  herein  granted,  then,  and  in  that 
event  only,  title  thereto  shall  revert  to  the  gran- 
tors herem,  their  successors,  executors,  adminis- 
trators, and  heirs  at  law." 

Defoidants  James  Brown  and  Miles  Par* 
ish,  two  of  the  supervisors  of  tlie  drainage 
district,  early  In  July,  1915,  undertook  the 
work  of  clearing  out  the  creek  across  plain- 
tiffs' land  by  day  labor,  employing  a  crew  of 
five  or  six  men  and  a  donkey  engine.  The  plan 
employed  was  to  attach  a  lead  block  to  a 
tree  or  stump  and  with  a  cable,  by  means 
of  the  engine,  drag  the  logs,  stumps,  and 
other  debris  up  to  the  lead  block,  clearing 
the  stream  both  up  and  down  from  eacb  such 
location  as  far  as  the  cable  would  reach.  The 
engine  was  moved  down  stream  from  time  to 
time,  and  the  operation  repeated.  The  logs. 
stumi)s,  and  debris  were  left  in  fan-shaped 
groups  or  piles  on  plaintiffs'  land  Just  as  they 
were  drawn  up  and  released  from  the  cable. 
Three  large  heaps  were  thus  created  on  the 
north  side  and  eight  on  the  south  side  of  the 
stream,  all  of  them  on  plaintiffs'  land  and 
each,  as  the  evidence  shows,  covering  an  area 
of  approximately  half  an  acre.  These  heaps 
extended  from  the  banks  to  a  distance  of  100 
to  125  feet  on  either  side  of  the  stream.  At 
about  the  time  the  work  was  commenced 
Idaintiff  George  Bice  notified  Brown  and  Par- 
ish, the  county  engineer,  and  also  the  attor- 
neys for  the  district  that  be  would  not  allow 
the  heaps  of  logs  and  debris  to  be  left  upon 
Ills  land,  and  demandetd  that  they  be  removed 
or  burned.  Brown  and  Parish  after  some 
temporizing  refused  to  remove  the  logs  and 
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d^rls,  daimlng  the  right  under  the  deed  to 
leave  the  piles  cm  the  land. 

It  Is  allied  in  the  complaint  that  defend- 
ants, as  supervisors  of  the  district,  reoelved 
compensation  for  their  work  to  the  benefit 
of  their  respective  marriage  conununities; 
that  their  acts  were  tortious  and  were  com- 
mitted for  the  benefit  of  their  respective  oomr 
munity  lands  within  the  drainage  district, 
and  Judgment  was  asked  for  damages  in  the 
sum  of  $800;  $700  being  for  the  estimated 
cost  of  removing  the  logs  and  debris  and 
$100  for  the  replacing  of  the  bridge  destroyed 
In  the  work.  Defendants  answered  denying 
the  trespass,  and  alleging  as  affirmative  de- 
fenses: (1)  That  they  committed  the  acts 
complained  ef  in  their  capacity  as  supervis- 
ors of  the  drainage  district,  h«ioe  were  not 
liable  personally ;  and  (2)  that  the  de«H  gave 
them  authority  as  officers  of  the  district  to 
do  the  acts  complained  of.  The  reply  denied 
that  defMidants  were  acting  within  the  scope 
of  their  authority  as  supervisors  or  within 
the  authority  c<Hiferred  by  the  deed.  The 
Jury  returned  a  verdict  for  defendants.  Mo- 
tion for  new  trial  veas  made  and  overruled. 
Judgment  was  entered  in  favor  of  defendants 
and  against  plaintiffs  for  costs.  Plaintiffs 
appeaL 

[1  ]  The  court,  by  instruction,  took  the  first 
afilrmatlve  defense  from  the  Jury.  So  far  as 
the  record  shows,  no  exception  was  taken  to 
this  instruction.  In  any  event,  we  think  it 
correct.  If  the  acts  complained  of  wne  not 
authorized  by  appellants'  deed  to  the  county 
they  clearly  constituted  a  tre<siass  and  were 
in  excess  of  the  authority  of  respondents  as 
supervisors  of  the  district.  They  constituted 
a  personal  tort  of  respoiMents  for  which 
they  would  be  liable. 

[2]  The  dominant  question  is  that  present- 
ed by  respondents'  second  affirmative  defense. 
Did  the  deed  give  respondents  authority,  as 
officers  of  the  district,  to  do  the  acts  com- 
plained of?  Upon  this  point  appellants  re- 
quested an  instruction  as  follows: 

"Upon  the  question  of  this  second  affirmative 
defense  the  court  instructs  you  that  the  same  is 
not  a  defense  to  this  action;  that  said  right  of 
way  deed  rives  said  district  and  its  officers  the 
riKbt  to  dear  out  the  bed  and  banks  of  said 
creek  and  to  remove  therefrom  logs,  fallen  tim- 
ber, stumps,  and  other  debris  which  may  ob- 
struct the  flow  of  water  therein,  and  also  gives 
the  right  to  said  district  and  its  officers  to  use 
the  batiks  of  said  crftek  to  an  extent  which  is 
necessary  for  the  temporary  purpose  of  clearing 
out  said  creelc,  and  under  and  by  virtue  of  said 
deed  said  defendants  had  the  right  to  temporarily 
deposit  such  debris  upon  so  much  of  the  banks 
of  said  creek  as  was  actually  necessary  for  the 
purpose  of  carrying  oS,  cutting  up,  burning,  or 
otherwise  removing  such  d<!bris ;  but  said  deed 
does  not  confer  any  right  upon  said  drainage 
district  or  its  officers,  or  upon  these  defendants, 
to  haul  out  said  debris  beyond  such  narrow  strip 
as  was  actually  necessary  for  the  purpose  above 
stated,  nor  to  leave  the  same  upon  any  part  of 
said  land  of  plaintiffs  or  the  banks  of  said  creek, 
except  for  such  temporary  purpose,  and  for  such 
reasonable  time  as  would  nave  enabled  said  de- 
fendants to  bum  up  or  remove  same.  You  will 
therefore  not  consider  said  deed  as  In  any  man- 


ner exonerating  defendants  from  liability  in  tills 
action." 

The  refusal  of  the  court  so  to  instruct  Is 
asslgneQ  as  error.  The  assignment  Is  well 
taken.  The  second  paragraph  of  the  deed 
above  quoted  gives  in  general  terms  "the 
right  to  clear  out,  straighten,  deepen  and 
widen,  and  maintain  as  a  drainage  ditch  Cal- 
ifornia creek"  across  the  land.  The  third 
paragraph,  after  granting  a  right  of  access 
across  any  and  all  lands  of  grantors,  for  the 
purpose  of  maintaining  and  operating  the 
stream  as  a  drainage  Vlltch,  expressly  re- 
serves the  right  to  the  grantors — 
"  •  •  *  to  occupy  and  use  and  cultivate  the 
land  within  said  right  of  way  in  so  far  as  the 
same  shall  not  be  occupied  by  said  ditch,  its 
banks,  or  embankments,  and  in  such  manner 
only  as  will  not  interfere  with  the  free  flow  of 
water  through  said  ditch,  or  weaken  or  impair 
said  embankments." 

This  reservation  is  wholly  Inconsistenb 
with  any  right  in  the  drainage  district  to  use 
appellants'  land  or  any  part  of  it  as  a  per- 
manent place  of  deposit  for  logs,  bru^, 
stumiMS,  and  debris  taken  from  the  creek.  It 
contemplates  the  use  of  no  more  of  appellants' 
land  than  is  necessary  for  prefer  embank- 
ments essential  to  the  maintenance  of  the 
creek  as  a  drainage  ditch.  This  view  is  fur- 
ther emphasized  by  the  last  sentence  of  the 
deed  above  quoted  as  follows : 

"The  rights  of  the  grantees  herein  are  con- 
fined to  the  space  actually  and  necessarily  used 
and  occupied,  with  the  right  of  ingress  thereto 
and  egress  therefrom." 

[3]  Appellants  Invoke  the  familiar  rule 
that  deeds  are  to  be  most  strongly  construed 
against  the  grantor.  That  rule,  however,  is 
merely  a  rule  of  construction,  and  where,  as 
here,  the  deed  contains  an  express  reserva- 
tion Inconsistent  with  the  right  claimed,  that 
rule  of  construction  cannot  be  invoked  to  ex- 
tend the  general  words  of  grant  so  as  to  de- 
stroy or  render  nugatory  the  express  reserva- 
tion. 

The  court,  construing  the  deed  as  confer- 
ring the  right  permanently  to  deposit  the 
logs  and  debris  upon  appellants'  lahd  If  no 
more  land  was  occupied  than  was  necessary 
for  the  purpose,  instructed  upon  the  theory 
that  the  action  was  one  for  negligence,  and 
to  the  effect  that  if  the  Jury  found  tliat  the 
work  was  performed  tn  a  reasonably  care- 
'  ful  and  prudent  manner  there  could  be  no 
I  recovery  even  though  plaintiffs  were  dam- 
aged. The  giving  of  this  Instruction  is  alSo 
assigned  as  error.  This  assignment  presents 
In  another  form  the  same  question  as  that 
Just  discussed.  The  issue  was  not  as  to  a 
negligent  exercise  of  rights  conferred  •  by 
the  deed,  but  as  to  a  wanton  exercise  of 
rights  not  conferred.  We  are  clear  that  the 
deed  must  be  construed  as  conferring  no 
right  to  permanently  use  more  of  the  land 
than  was  necessary  for  retaining  embank- 
ments. It  gave  no  right  to  permanently  de- 
posit logs  and  debris  upon  the  land.  The 
reservation  negatives  any  audi  implication. 
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Such  an  Implication  cannot  be  Indulged  un- 
less not  to  Indulge  It  would  defeat  the  grant, 
which  la  not  the  case  here.  Such  right  was 
not  essential  to  the  full  enjoyment  of  the 
easement  The  evidence  shows  without  con- 
tradiction not  only  that  It  was  perfectly 
feasible  to  pile  and  bum  the  d^rls,  but  that 
that  course  was  followed  In  clearing  the 
upper  reaches  of  the  stream  above  appel- 
lants' land.  In  view  of  the  reservation  In  the 
deed,  the  only  use  of  appellants'  land,  other 
than  that  of  access  to  the  stream,  reasonably 
Implied  In  the  grant,  was  the  right  of  tem- 
porary use  for  piling  and  burning  or  other- 
wise removing  the  logs,  stumps,  and  d£brls. 
The  Instruction  complained  of  was  erroneous. 

[4]  There  was  some  evidence  that  appel- 
lant George  Bice,  while  the  work  was  In 
progress,  expressed  to  some  of  the  workmen 
satisfaction  with  the  manner  In  which  it  was 
being  done.  He  denied  this,  but  admitted 
that  he  authorized  them  to  leave  any  cedar 
logs  fit  for  shingle  bolts  upon  the  land. 
Touching  this  evidence  the  court  instructed 
to  the  effect  that  If  the  timber  removed  and 
placed  upon  higher  land  became  more  valu- 
able to  appellants  that  fact  should  be  con- 
sidered In  estimating  the  damage.  If  the  Jury 
found  that  they  vrere  damaged.  This  Instruc- 
tion was  erroneous.  There  was  no  evidence 
that  any  of  the  logs,  save  a  very  few  cedar 
logs,  were  of  any  value.  As  to  the  cedar  logs, 
the  mere  fact  that  appellant  gave  permission 
to  leave  them  upon  his  land  should  have  been 
considered  In  mitigation  of  damages  only  to 
the  extent  of  the  damage  resulting  from  leav- 
ing BUdi  cedar  logs.  Their  value  to  appel- 
lant was  wholly  Immaterial.  There  was  no 
evidence  of  any  agreement  that  the  cedar 
logs  should  be  ta^en  in  payment  for  a  viola- 
tion of  the  terms  of  the  deed. 

[1, 1]  Touching  this  evidence  the  court  fur- 
ther instructed  to  the  effect  that  If  the  logs 
taken  from  the  creek  were  deimsited  at 
places  known  to  appellants,  and  appellants 
agreed  thereto,  they  would  not  be  entitled  to 
damages  as  a  result  of  the  logs  being  so 
placed.  Respondents  in  their  answer  did  not 
plead  an  oral  agreement  that  the  logs  and  de- 
bris might  be  pe<*manently  deposited  on  the 
land,  nor  did  they  plead  any  such  consent 
as  an  estoppel  to  cla<m  damages.  In  the  ab- 
sence of  such  pleading  it  Is  obvious  that  this 
evidence  and  the  instruction  addressed  there- 
to were  outside  the  Issues.  Bat  Inasmuch  as 
the  reception  of  this  evidence  was  not  object- 
ed to  upon  that  ground,  we  cannot  say  that 
the  court  erred  in  giving  this  instruction. 

[7]  Appellants  complain  of  an  Instruction 
to  the  effect  that  if  the  Jui?  found  from  the 
evidence  that  It  was  reasonably  necessary 
to  destroy  the  bridge  In  order  to  clear  the 
aeek  of  logs  and  debris  no  damages  could 
be  awarded  for  its  destruction.  This  waB 
not  error.  The  prime  purpose  of  the  deed  of 
easement  was  to  permit  the  clearing  of  the 


stream.  If  the  destruction  of  the  bridge  was 
necessary  to  that  purpose,  Its  destruction  was 
within  the  contemplation  of  the  grant 

[I,  •]  It  is  urged  that  the  court  erred  In 
directing  the  Jury  to  return  a  verdict  in 
favor  of  respondents  Belle  Brown  and  Roxle 
Parish.  This  instruction  was  clearly  correct 
^niey  had  no  part  in  the  comndsslon  of  the 
tort  Whether  Judgment  against  their  hus- 
bands would  bind  the  property  of  the  two 
communities  is  a  different  question.  Inas- 
much as  no  Judgment  was  entered  against 
any  of  the  resxwndents  a  decision  of  this 
question  is  not  now  imperative.  But  since 
this  case  must  be  retried  and  the  court's 
Instructions  seem  to  indicate  the  view  that 
no  Judgment  binding  the  communities  could 
be  rendered  on  the  cause  of  action  stated,  we 
deem  it  expedient  briefly  to  examine  the 
question.  Respondents  were  not  contractors. 
They  vrere  officers  of  the  district,  elected  to 
manage  Its  affairs.  Tbej  committed  the  tort 
complained  of  in  connection  with  the  busi- 
ness of  the  district,  not  the  business  of  the 
communities.  Since  they  exceeded  their  au- 
thority the  tort  was  their  personal  tort  We 
are  clear  that  the  case  falls  within  the  rule 
announced  in  Brotton  ▼.  Eiangert  1  Wash. 
73,  23  Pac.  688,  and  followed  in  Day  v. 
Henry,  81  Wash.  61, 142  Pac.  48»,  rather  than 
that  stated  In  Kangley  v.  Rogers,  85  Wash. 
250,  147  Pac.  898.  In  the  latter  case  the  dis- 
tinguishing elemaits  are  clearly  and  suffi- 
ciently noted.  Neither  the  facts  pleaded  nor 
those  developed  in  evidence  constitute  a 
cause  of  action  against  the  communities. 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 

HOLOOMB,  PARKER,  FOIii;BRTON,  and 
MOUNT,  JJ.,  concur. 


UNION  WAREHOUSE  &  ELEVATOR  00.  t. 
BAUMANN.     (No.  14158.) 

(Supreme  Court  of  Washington.    Oct  16, 1917.) 

Sales  «=>411— Actions— Davages—Bbeach. 
No  recovery  can  be  had  for  breach  of  a 
contract  to  deliver  wheat,  where  the  complaint 
which  alleged  no  special  damages  did  not  allege 
that  at  the  date  of  breach  the  market  price  was 
in  excess  of  the  contract  price;  for  the  damages 
must  be  measured  by  the  date  when  the  contract 
was  to  be  performed. 

Department  2.  Appeal  from  Superior 
Court,  Adams  County;   Bert  Linn,  Judge. 

Action  by  the  Union  Warehouse  &  Elevator 
Company  against  Charles  J.  Bamnano. 
From  a  Judgment  for  defendant,  iriaintill 
appeals.    Affirmed. 

O.  B.  liovell,  of  Ritzvllle,  for  appellant  W. 
O.  Miller,  of  Ritzvllle,  for  respondent 

PARKER,  J.  This  is  an  action  to  recover 
damages  which  the  plaintiff  elevator  com- 
pany claims  resulted  to  it  from  a  breach  of 
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the   following   contract   by  the  defendant, 
Baumann: 

"I  hereby  sell  700  bushels  No.  1  red  wheat  at 
66c  per  bushel  sacked,  to  be  delivered  to  the 
TJnion  Elevator  &  Warehouse  Company's  ware- 
house, final  delivery  to  be  made  on  or  before 
September  1,  1914." 

This  contract  was  signed  by  the  defend- 
ant ;  the  plalntifTs  acceptance  being  indorsed 
thereon.  The  wheat  was  not  delivered  by 
the  defendant  on  September  1,  1914,  as 
agreed,  nor  at  any  other  time,  except  a  small 
part  thereot  On  May  1,  1915,  the  plaintiff 
demanded  delivery  of  the  wheat  by  the  de- 
fendant, which  demand  was  refnsed.  On 
that  day  the  market  valne  of  the  wheat  was 
$1.15  per  bushel.  The  plaintiff  prays  Judg- 
ment for  damages  against  the  defendant, 
measured  by  the  difference  between  68  cents 
per  bushel  and  $1.15  per  bushel,  £or  the 
number  of  bnshels  which  the  defendant  failed 
to  deliver  as  called  for  by  the  contract. 
These  are  the  only  facts  api)earlng  In  the 
complaint  material  to  our  present  Inquiry. 
The  complaint  was  demurred  to  by  the  de- 
fendant, and  the  demorrer  sustained  by  the 
lower  court  The  plaintiff  having  elected  to 
stand  upon  Its  complaint  and  not  plead  fur- 
ther, Judgment  was  rendered  against  It  flual- 
ly  dismissing  the  case.  From  this  Judgment 
the  plaintiff  has  appealed. 

We  think  there  is  a  total  want  of  any  alle- 
gation of  damage  suffered  by  appellant  which 
can  be  recovered  in  this  action.  For  angbt 
that  ai>pears  in  the  complaint  the  market 
price  of  the  wheat  on  September  1,  1914,  may 
have  been  even  less  than  68  cents  per  bushel. 
No  special  damages  are  claimed.  Plainly 
under  the  facts  appearing  in  the  complaint 
whatever  damages  the  appellant  suffered 
must  be  measured  as  of  the  date  the  con- 
tract was  to  be  performed,  and  not  at  a  later 
date,  as  appellant  seeks  to  have  Its  damage 
measured.  Loewl  v.  Long,  76  Wash.  480,  136 
Pac.  673;  Faulkner  v.  Closter,  79  Iowa,  16,  44 
N.  W.  208;   35  Oyc.  633. 

The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  HOLOOMB,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


STATE  v.  MOSER.     (No.  13259.) 
(Supreme  Court  of  Washington.    Oct.  15.  1917.) 

1.  Intoxicating  Liquobb  «s»159(2)— Saix  to 
MiN  OK— Intent. 

Under  Rem.  Code  1915.  |  2446,  making  it  an 
offense  to  sell  intoxicating  liquors  to  minors,  the 
crime  is  in  the  sale,  and  not  in  the  intent,  so 
that  it  is  no  defense  that  defendant  believed 
that  the  liquor  purchased  by  him  and  sold  to  the 
minor  was  nonintoxicating. 

2.  iHDIOnCENT    AND    INFOBMATION    €:s>110(31) 

— F0LI.0WING  Lanouaoe  of  Statutb— SaI/E 
of  Liquok  to  Minor. 
It  is  not  an  essential  element  of  the  crime 
that  the  act  be  done  willfnlly,  as,  if  done  at  all. 


it  is  done  unlawfully,  so  that  the  charge  of  the 
offetase  in  the  language  of  the  statute  and  as  be- 
ing contrary  thereto  ia  sulScient. 

Department  1.  Appeal  from  Superior 
Court,  Walla  WaOa  County ;  Edward  G.  Mills, 
Judge. 

A.  Mo6er  was  convicted  of  unlawfully  sell- 
ing intoxicating  Uqnors  to  minora,  and  he  ap- 
peals.   Affirmed. 

J.  W.  Brooks,  of  Walla  Walla,  for  appel- 
lant Earl  W.  Benson,  M.  A.  Stafford,  and 
J.  O.  Burspool,  all  of  Walla  Walla,  for  the 
SUte. 


MORRIS,  J.  Appeal  from  a  conviction  of 
unlawfully  selling  Intoxicating  liquors  to  mi- 
nors. 

At  the  trial  appellant  offered  to  show  that 
the  liquor  he  was  charged  with  selling  was 
represented  to  him,  when  purchased  for  sale, 
as  nonintoxicating,  and  that  he  sold  It  as 
such.  The  offer  was  denied.  The  same  con- 
tention was  incorporated  in  a  requested  in- 
struction which  the  court  refused  to  give, 
and  was  also  made  the  basis  of  a  motion  for 
a  new  trial,  which  was  denied.  These  rul- 
ings, together  with  the  refusal  of  the  court  to 
instruct  the  Jury  that  they  must  find,  in  order 
to  convict  that  the  sale  charged  was  made* 
unlawfully  and  willfully,  constitute  the  as- 
signments of  error. 

[1]  Section  2445,  Rem.  Code,  makes  it  a 
crime  to  &ell  or  permit  the  sale  of  intoxi- 
cating liquor  to  any  person  under  the  age  of 
21  years.  In  this  section  the  crime  is  in  the 
sale,  and  not  in  the  intent.  If  appellant  sold 
intoxicating  liquors  to  minors,  he  is  guilty  of 
the  crime  charged,  irrespective  of  his  Inten- 
tion, knowledge,  or  belief  as  to  the  nonintox- 
icating quality  of  the  thing  sold.  23  Cyc. 
184:  State  v.  Gill,  89  Minn.  602.  96  N.  W. 
449:  WlUiams  v.  State  (Tex.  Cr.  App.)  77  S. 
W.  216;  Reed  ▼.  State,  53  Tex.  Or.  R.  4,  108 
S.  W.  368,  126  Am.  St.  Rep.  765;  Bacot  v. 
State,  94  Miss.  225,  48  South.  228,  21  L.  B.  A 
(N.  S.)  624,  136  Am.  St.  Rep.  674 ;  Belser  v. 
State,  9  Ala.  App.  72,  «3  South.  685. 

[2]  Neither  Is  it  an  essential  element  of 
the  crime  that  the  act  be  done  willfnlly,  if 
done  at  all,  it  is  done  unlawfully,  and  when 
the  act  is  charged  in  the  language  of  the  stat- 
ute and  as  contrary  to  the  statute,  it  is  suffi- 
cient. 

No  error  was  committed  in  refusing  the 
requested  instruction  and  denying  the  motion 
for  a  new  trial. 

judgment  affirmed. 

ELLIS,  C.  J.,  and  FULLERTON,  MAIN, 
and  CHADWICK,  JJ.,  concur. 
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BANK  OF  ESDWALL  v.  BATEMAN  et  al. 
(No.  13057.) 

(Supreme  Court  of  Washington.    Oct.  13, 1917.) 

1.  Injunction   €=>46— Gbouwds  fob— Intbb- 
febino  with  possession. 

Interfering  with  possession  of  land  in  the 
seeding  season  is  grounds  for  injunction. 

2.  JlTBY    <£=14(11)— RiOHT    TO    JUBY— EQUITA- 
BLE Action— Injunction — Juby  Teial.    ' 

An  action  to  restrain  interference  with  pos- 
session of  land,  is  equitable,  and  where  defend- 
ants admit  title,  and  possession  in  plaintiff,  and 
interference  with  possession  of  plaintiff  in  the 
seeding  season,  the  jury  was  properly  dis- 
charged. 

3.  Injunction  «=>128— Possession  of  Land 
— RiOHT  OF  Possession — Evidence. 

A  contract  by  a  redemptickner  to  redeem  and 
to  extend  redemption  period  to  the  mortgagors 
is  not  evidence  of  right  of  possession,  in  an 
action  by  redemptioner  to  restrain  mortgagors 
from  molesting  said  land,  although  redemptioner 
breached  the  contract 

Department  2.  Api>eal  from  Superior 
Court,  I4nooln  County;  Joseph  Sessions, 
Judge. 

Injunction  by  the  Bank  of  Edwall,  a  corpo- 
ration, to  restrain  CHiarles  C.  Bateman  and 
Emma  Bateman  from  Interfering  with  land. 
Decree  for  plaintiff,  and  defendants  appeaL 
Affirmed. 

H.  N.  Martin  and  F.  K.  P.  Baske,  both  of 
Davenport,  for  appellants.  Wakefield  & 
Witherspoon,  of  Spokane,  and  Freece  &  Pettl- 
John,  of  DavMiport,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
restrain  the  defendants  from  molesting  and 
interfering  with  the  possession  of  a  certain 
tract  of  land  in  Lincoln  county  belonging  to 
the  plaintiff.  When  the  complaint  was  filed 
a  temporary  restraining  order  was  Issued. 
The  cause  was  tried  to  the  court  and  a  Jury. 
After  the  evidence  was  all  submitted  the 
trial  court  discharged  the  Jury,  made  find- 
ings, and  entered  a  decree  restraining  the  de- 
fendants from  Interfering  with  the  possession 
of  the  plaintiff.  The  defendants  have  appeal- 
ed from  that  decree. 

The  facts,  as  shown  by  the  record,  are  as 
foUovra:  Prior  to  June  30,  1918,  the  appel- 
lants were  the  owners  of  the  land  In  contro- 
versy. On  that  date  the  Northwestern  &  Pa- 
cific Hypotheekbank  foreclosed  a  mortgage 
which  had  theretofore  been  given  by  the  ap- 
pellants to  that  bank  on  the  land  In  contro- 
versy. On  August,  2,  1913,  the  lan'd  waa 
sold  by  the  sheriff  under  a  decree  In  that 
foreclosure  and  bid  in  by  the  Hypotheekbank. 
The  sale  was  thereafter  duly  confirmed.  The 
respondent  Bank  of  Edwall  held  a  second 
mortgage  upon  this  property,  and  on  July  25, 
1914,  as  a  redemptioner  under  the  statute, 
redeemed  the  property  from  the  sale  in  the 
foreclosure  proceeding.  On  the  18th  day  of 
February,  1915,  no  other  redemptions  having 
been  made,  the  sheriff's  deed  was  executed 
and  delivered  to  the  respondent.    On  March 


2,  1915,.  the  respondent,  through  an  agent, 
took  possession  of  the  property,  and  was  pro- 
ceeding to  pr^are  and  plant  the  land  to  crops. 
About  two  weeks  later  the  appellants  came 
upon  the  premises  while  the  agent  of  the  re- 
spopdent  was  temporarily  absent,  went  Into 
the  house,  took  the  belon^ngs  of  the  respond- 
ent's agent,  carried  them  out  Into  the  yard, 
and  informed  the  agent  that  he  could  not 
stay  there,  threatening  him  in  case  he  did 
not  leave.    Thereupon  this  action  was  brought. 

It  Is  alleged  in  the  complaint,  and  the  trial 
court  found  as  a  facf,  that,  if  the  appellants 
were  permitted  to  remain  in  possession  of 
the  property,  the  respondent  would  suffer  Ir- 
reparable injury  not  determinable  or  to  be 
compensated  In  damages,  and  also : 

"That  at  the  time  aforesaid  it  was  the  in- 
tention of  the  plaintiff  to  prepare,  and  plaintiff 
was  preparing,  said  lands  for  a  crop  of  wheat 
during  the  year  1915,  and  had  seeded  a  portion 
of  said  lands,  and  that  if  the  defendants  bad 
been  permitted  to  remain  in  possession  until  the 
right  to  possession  of  the  plaintiff  was  confirmed 
by  a  trial  upon  an  issue  formed  and  settled, 
said  defendants  would  have  prepared  said  land 
for  such  crop  aa  in  their  judgment  should  be 
sown  thereon,  whether  it  be  wheat,  barley,  oats, 
or  other  cereal  seed,  in  violation  of  the  plaintiff's 
right  to  prepare  said  lands  for  crop  according  to 
its  judgment,  and  to  seed  such  lands  to  such 
crops  as  in  its  judgment  would  produce  a  greater 
crop  or  income  from  said  lands." 

[1]  Appellants  argue  first  that  the  conrt 
erred  In  Issuing  any  restraining  oi^der  for  in- 
junctive relief,  for  the  reason  that  the  f^ts- 
do  not  justify  the  same,  and  that  the  respond- 
ent had  a  plain  and  adequate  remedy  at  law. 
A  number  of  cases  from  this  court  are  cited 
to  the  effect  that  injunctive  relief  will  not 
be  granted  where  the  plaintiff  has  a  plain,. 
speedy,  and  adequate  remedy  at  law,  and  it 
is  contendeM  that  an  action  of  forcible  entry 
and  unlawful  detainer  would  be  an  adequata- 
rMsedy.  In  the  case  of  Cogsw^  v.  Cog»- 
weU,  70  Wash.  184,  126  Pac.  483,  we  held 
that  an  Injunction  would  not  lie  to  restrain 
trespass,  since  the  plaintiffs  in  that  action 
had  an  adequate  remedy-  by  an  actloQ  of 
forcible  entry  and  detainer.  In  that  case  the 
defendants'  claim  of  entry  and  possession- 
was  with  the  knowledge  and  consent  of  the 
plaintiffs,  and  that  fact  was  not  controverted. 
There  was  nothing  in  that  case  to  Indicate 
that  the  remedy  at  law  was  not  an  adequate 
remedy,  but  in  this  case  it  is  alleged  in  the 
complaint,  and  the  court  found  as  a  i^ct, 
that,  if  the  appellants  were  i)ermltted  to  re- 
main In  possession  until  the  respondent's 
rights  were  determined  upon  the  Issues  fram- 
ed, the  cropping  season,  which  was  then  on, 
would  pass,  and  the  re^Mudent  would  not  be 
permitted  to  sow  such  crops  as  In  Its  Judg- 
ment it  deemed  best,  and  It  would  suffer  Ir- 
reparable injury  not  determinable  or  to  be 
compensated  in  damages.  We  think,  under 
these  facts,  the  action  was  one  for  an  injunc- 
tion. According  to  the  complaint  and  the 
facts  shown  upon  the  trial,  the  respondent 
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was  In  peaceable  possession  of  the  propertj' 
seeding  the  land  to  crops.-  The  appellants 
unlawfully  entered  upon  the  property  and 
threatened  to  exclude  the  respondent  there- 
from. We  think,  under  these  elpcnmstances, 
injunction  was  the  proper  remedy.  In  the 
case  of  Carter  v.  Warner,  2  Neb.  (Unof.)  688, 
88  N.  W.  747,  the  court  said : 

"  *  •  •  The  appellants  were  in  peaceable 
possession  of,  and  carrying  on  their  business  of 
feeding  stock  on,  these  premises,  and  they  had 
the  right  to  conduct  this  business  without  inter- 
ruption over  the  entire  tract  until  they  were  dis- 
possessed by  some  process  of  law,  not  by  force. 
This  forcible  intermption  is  an  injury  to  their 
business  which  a  court  of  equity  will  not  suffer." 

We  think  (hat  rule  la  aM>licable  In  a  case 
like  this. 

[2]  It  is  next  argued  by  the  appellants  that 
the  case  was  really  an  action  at  law,  and  a 
plain  question  of  fact  was  presented  to  the 
Jury,  and  that  the  court  therefore  erred  In 
discharging  the  Jury.  We  are  of  the  opinion 
that  the  court  properly  discharged  the  Jury- 
for  two  reasons :  First,  the  action  was  clear- 
ly an  equitable  action  for  an  Injunction  to 
restrain  the  appellants  from  Interfering  with 
the  possession  of  the  land  which  was  then 
held  by  the  respondent;  and,  second,  we 
think  there  was  no  question  of  fact  to  be  sub- 
mitted to  the  Jury.  It  Is  not  disputed  that 
the  legal  title  to  the  property  was  In  the  re- 
spondent The  Hypotheekbank  had  foreclos- 
ed a  moHgage  against  the  appellant.  The 
propert;:  had  been  sold  and  bid  In  by  that 
bank.  The  respondent  had  redeemed  from 
the  sherMTs  sale,  and  had  received  a  deed 
to  the  premises.  The  statute  (Rem.  Code,  | 
602)  provides  that  the  redemptloner  from  the 
day  of  his  redemption  until  another  redemp- 
tion shall  be  entitled  to  the  possession  of  the 
property  purchased  or  redeemed.  So  It  Is 
<!lear  that  the  respondent,  having  redeemed 
from  the  mortgage  sale,  was  the  owner  of  the 
legal  title  and  entitled  to  the  possession  of 
the  premises.  He  had  possession  thereof, 
and  it  was  admitted  by  the  appellants  that 
they  ordered  the  agent  of  the  respondent 
from  the  premises  and  threatened  him  with 
bodily  Injury  If  he  did  not  remain  away. 
The  seeding  season  was  on,  and  Immediate 
seeding  was  vital  to  the  crops  to  be  produc- 
«d.  It  seems  plain  under  these  facts  that 
there  was  but  one  judgment  the  court  could 
render,  and  that  was  the  one  prayed  for  In 
the  complaint,  namely,  injunctive  relief. 

[3]  It  is  next  urged  that  the  trial  court 
erred  in  refusing  to  receive  in  evidence  a 
contract  which  had  been  entered  Into  between 
the  appellants  and  the  respondent  on  the  IBth 
day  of  July,  1914.  The  appellants,  In  their 
answer  to  the  complaint,  alleged  that  in  July, 
1914,  the  respondent  entered  into  a  written 
contract  with  the  appellants,  whereby  it 
agreed,  for  a  valuable  consideration,  to  re- 
deem the  land  for  the  appellants,  and  to  allow 
appellants  an  opportunity  to  purchase  said 


land  from  the  respondent  according  to  the 
terms  and  conditions  of  that  contract;  that 
appellants  entered  into  said  contract  and  had 
begun  to  comply  with  the  terms  thereof,  and 
had  paid  the  respondent  about  one-thirtl  of 
the  price;  that  when,  on  the  last  day  of  pay- 
ment, the  appellants  ottered  to  the  re^ondent 
the  money  then  due  upon  the  contract,  the  re- 
spondent refused  to  accept  the  money;  and 
that  ever  since  that  time  the  appellants  have 
been,  and  are  now,  ready  and  willing  to  com- 
ply with  said  contract.  During  the  trial  of 
the  case  the  appellants  offered  a  copy  of  the 
contract  therein  ref  en-ed  to  In  evidence.  This 
contract  Is  one  granting  an  extension  of  time 
to  the  appellants  to  redeem  from  the  respond- 
ent. It  makes  no  mwition  of  the  right  of  posr 
session  of  the  property  pending  such  redemp- 
tion. It  does  not  state  that  the  appellants 
shall  be  permitted  to  have  possession.  The 
appellants'  claim  upon  the  trial  was  a  right 
of  ijossesslon.  The  contract  offered  In  evi- 
dence shed  no  light  upon  that  question,  be- 
cause nothing  was  said  therein  concerning 
possession. 

"Where  there  is  no  adverse  holding  of  land  the 
riii^t  of  possession  ordinarily  follows  the  legal 
titie ;  and  as  an  executory  contract  of  sale  does 
not  divest  the  legal  title  of  the  vendor,  but 
merely  confers  upon  the  purchaser  an  equitable 
title,  it  follows  that  unless  the  contract  pro- 
vides otherwise,  the  right  of  possession  remains 
in  the  vendor,  and  the  purchaser  does  not  merely 
by  virtue  of  his  contract  of  purchase  acquire  any 
right  to  possesion  of  the  property."  89  Qyc. 
1620. 

The  contract  offered  in  evidence  was  prop- 
erly rejected,  because  It  did  not  show  any 
right  of  possession  in  the  appellants. 

What  we  have  already  said  Is  conclusive  of 
the  other  questions  made  by  the  appellants. 

We  find  no  error  in  the  record,  and  the 
jndgmtot  is  therefore  affirmed. 

ELLIS.  O.  J.,  and  PARKEK,  FULLER- 
TON,  and  HOLCOMB,  JJ.,  concur. 


FISHER  r.  CLARK  et  al.     (No.  13664.) 

(Supreme  Court  of  Washington.    Oct  10, 1917.) 

Landix>bo  and  Tenant  «=>231(7)— Rent- 
Actions— Bvidbncb. 
HJvidence  in  an  action  for  rent  under  a  lease 
providing  that  no  rents  should  be  collected  for 
a  time  fixed  if  the  leasees  should  promptly  make 
designated  improvements  held  to  warrant  a  find- 
ing that  the  lessees  who  engaged  contractor  to 
make  improvements,  but  did  not  make  required 
payments,  did  not  promptly  install  the  improve- 
ments so  as  to  excuse  nonpayment  of  rent 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge, 

Action  by  Fred  V.  Fisher,  and  Fred  V. 
Usher  as  executor  of  the  last  will  and  tes- 
tament of  Theodore  Fisher,  deceased,  and  as 
surviving  partner  of  the  firm  of  Fisher  & 
Son,  against  G.  H.  Clark  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 
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Sknse  &  Morrill,  of  Spokane,  tor  appel- 
lants. Samuel  B.  Stern,  of  Spokane,  for  re- 
^Kmdent. 

MAIN,  J.  This  action  was  instituted  to  re- 
cover the  sum  of  $475  rent,  claimed  to  be 
due  under  a  written  lease  made  and  entered 
Into  between  Theodore  Fisher  and  Fred  Fish- 
er, lessors,  and  the  defendants  O.  H.  Clark 
and  wife  lessees.  The  complaint  demanded 
cancellation  of  the  lease,  restitution  of  the 
premises,  and  double  the  damages.  After 
the  Issues  were  framed,  the  cause  was  tried 
to  the  court  without  a  jury,  and  resulted  in 
a  judgment  in  favor  of  the  plaintiffs  in  the 
sum  of  $950,  this  being  double  the  amount 
of  rent  due.  From  this  judgment  the  appeal 
is  prosecuted. 

The  tacts  are  these:  The  two  upper  sto- 
ries of  the  property  located  at  921  First  ave- 
nue, Sp<ricane,  Wash.,  were  on  October  27, 
1916,  leased  to  Clark  and  wife  for  a  iteriod  of 
two  years  from  June  1,  1916,  at  a  rental  of 
$200  per  .month,  payable  in  advance  on  the 
1st  day  of  each  and  every  month.  The  sec- 
ond paragraph  of  the  lease  is  as  follows: 

"As  a  further  condition  and  part  considera- 
tion of  said  letting,  the  parties  of  the  second 
part  herewith  agree  to  install  in  said  bailding 
sixty-four  (64)  basins  or  lavatories  known  by 
the  Standard  Sanitary  Manufacturing  Company 
catalogue  number  of  P-558,  and  having  self- 
closing  aqua  basin  cocks  N.  P.  tra^s  and  H.  P. 
angle  vahred  supply,  and,  in  addition  thereto 
two  bathtubs  all  properly  installed  and  complet- 
ed  so  as  to  be  in  complete  working  order;  and 
said  parties  of  the  second  part  further  agree  to 
install  a  heater,  which  shall  be  sufficient  to  at 
all  times,  during  the  duration  of  this  tenancy, 
to  supply  hot  water  for  all  the  rooms  in  said 
building,  especially  during  the  months  when 
such  hot  water  cannot  be  otherwise  secured; 
and  said  second  parties  further  agree,  and  all 
of  the  foregoing  and  following  as  part  consid- 
eration of  this  letting,  -to  kalsomme  all  the 
rooms  and  halls,  and  varnish  the  woodwork 
thereof,  and  to  have  all  of  the  said  work  done 
in  a  proper  and  first-class  manner,  and  to  com- 
mence the  making  of  said  repairs,  and  to  com- 
mence to  install  what  is  herein  provided  to  be 
installed,  not  later  than  Novemt>er  15,  1915,  and 
that  all  such  improvements  shall  become  the 
property  of  the  parties  ot  the  first  part." 

By  this  paragraph,  the  lessees  were  to  In- 
stall In  the  premises  64  basins,  or  lavatories, 
two  bathtubs,  and  a  heater.  Paragraph  V 
of  the  lease  Is  as  follows: 

"The  parties  of  the  first  part  further  agree 
that,  in  the  event  that  the  said  second  parties 
shall  install  the  plumbing,  and  do  the  work 
hereinbefore  provided  to  be  done,  and  shall  car- 
ry out  their  part  of  this  agreement  properly  and 
promptly,  then  and  in  that  event  the  parties  of 
the  first  part  will  permit  the  parties  of  the  sec- 
ond part  to  occupy  the  above-described  premises 
from  November  1,  1915,  until  June  1,  1916,  free 
from  all  rent;  and,  if  the  parties  of  the  second 
part  shall  faU  to  carry  out  the  terms  of  this 
agreement  as  hereinbefore  and  hereinafter  pro- 
vided, then  they  shall  pay  to  the  parties  of  the 
first  part  rental  at  the  rate  of  $200  per  month 
for  the  seven  months  hereinbefore  provided  from 
November  1,  1916,  to  June  1,  1916." 

It  is  here  provided  tbat,  if  the  lessees 
should  install  the  plumbing  and  cause  the 
other  work  provided  for  to  be  done  "properly 


and  promptly,"  then  they  should  occupy  th« 
premises  rent  free  from  November  1,  1915, 
until  June  1,  1916.  It  is  further  therein  pro- 
vided that,  U  the  lessees  shall  fall  to  carry 
out  the  terms  of  the  agreement  as  to  the 
Improvements,  then  rent  should  be  paid  at 
the  rate  of  $200  per  month  fiwn  Novemb»  1, 
1915,  to  Jane  1, 191&  After  the  execution  ot 
this  lease,  the  lessees  went  into  possession 
ot  the  premises,  whldi  were  to  be  used  as  a 
lodging  or  rooming  house.  On  November  18, 
1915,  Mr.  Clark  entered  Into  a  contract  with 
one  P.  J.  Coff  tor  the  Installation  of  the  ba- 
sins, or  lavatories,  and  the  heater.  There- 
after Coff  entered  upon  the  performance  of 
the  contract,  and,  after  proceeding  with  it 
for  a  time,  ceased  work  because  he  did  not 
receive  the  payments  in  the  amount  and  at 
the  time  specified  in  the  contract  On  the  4th 
day  of  February,  1916,  Clark  and  wife  sold 
the  rooming  house  and  the  furniture  therein 
to  J.  A.  Barnes,  who  went  into  possession 
thereof.  On  February  9,  1916,  notice  waB 
served,  demanding  that  rent  In  the  sum  of 
$475  be  paid  three  days  after  the  service  of 
the  notice.  This  was  the  amount  of  rent  that 
had  accumulated  at  the  rate  specified  in  the 
contract  from  the  time  possession  was  taken 
until  the  service  of  the  notice.  TSm  t&it  was 
not  paid,  a  writ  o£  restitution  was  issued, 
and  Barnes  and  wife,  who  were  then  In  pos- 
session, surrendered  the  same  nnder  the  writ. 

The  controlling  question  is  one  of  fact,  and 
Is  whether  the  appellants,  at  the  time  of  the 
comm«icement  of  the  action,  were  so  far 
in  default  in  carrying  out  the  provisions  of 
the  lease  as  to  entitle  the  respondents  to  a 
cancellation  thereof,  and  a  recovery  for  dou- 
ble the  amount  of  the  rent  due.  It  is  not 
claimed  that  the  trial  court  erred  in  doubling 
the  rent,  under  section  827,  Rem.  Code,  if 
the  evidence  shows,  that  Clark  and  wife  bad 
not  proceeded  with  reasonable  diligence  in 
the  performance  of  the  terms  ot  the  con- 
tract The  making  of  the  improvements  pro- 
vided for  was  expressly  made  a  part  of  the 
consideration  tor  the  lease,  and  it  was  fur- 
ther provided  that  they  should  be  mada 
promptly.    The  trial  court  found: 

"That  said  defendants  Clark  did  not  live  up  to 
the  terms  of  said  contract  and  failed  to  promptly 
and  properly  install  said  plumbing,  and,  on  the 
contrary,  did  not  install  said  plnmbing,  and  that 
the  same  was  not  installed  because  of  a  failure 
on  their  part  to  pay  the  contractor  employed 
by  them  to  install  said  plumbing,  and  that  they 
further  failed  and  ueglected  to  kalsomine  the 
said  premises  as  agreed,  or  to  install  the  heater 
therem  as  agreed. 

This  finding  is  clearly  supported  by  the 
preponderance  of  the  evidence.  The  lessees 
had  failed  to  make  the  payment  upon  the 
contract  with  Coff,  as  required,  and,  for  that 
reason,  the  work  ceased,  and  they  thereafter 
sold  the  rooming  house  and  surrendered  pos- 
session to  their  transferee. 

The  Judgment  will  be  afiSrmed. 

ELLIS,  C.  J.,  and  CHADWICK,  HOBHI8, 
and  FULLEBTON,  JJ,,  concur. 
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COBMIER  T.  H.  H.  IfABTIN  LUMBER  CO. 
(Supreme  Goart  of  Washington.    Oct  18, 1917.) 

1.  CaSTOMS  AKD   USAOBS  «ES>18  —  Okrbrai. 

Custom— SumcMNCT  of  Avebmbnt. 
An  amended  complaint  alleging  a  custom 
and  usage  to  the  effect  that  a  hiring  b;  straight 
time  Included  pay  for  shut-downs  existed  in  the 
logging  woods,  and  in  accordance  therewith 
plaintiff  was  so  employed,  was  sufficient,  since 
of  a  general  custom  all  persons  interested  are 
presumed  to  know. 

2.  Cdstoms  and  Usages  «=»21— Meaning  or 
'   WoBDS— Question  fob  Jubt. 

If  there  ia  evidence  of  a  customary  meaning 
for  .the  words  "straight  time"   in  an  employ- 
ment contract,  its  weight  is  for  the  jury. 
8.  Master   and    Servant    «=»8(1)— Employ- 
ment CoNTB  ACT— Duration. 

Under  an  employment  contract  on  straight 
time  under  averment  and  evidence  of  custom 
that  straight  time  included  pay  for  shut-downs, 
plaintiff's  hiring  did  not  cease  until  discontinued 
by  himself  or  defendant 

4.  Appeal  and  Ebsob  «=>1002—  Revhw  — 
Verdict— CoNFLioTiNO  Evidence. 

The  verdict  of  a  jury  upon  conflicting  evi- 
dence is  conclusive  on  appeal  even  if  against 
the  weight  of  the  evidence. 
6.  New  Trial  «s»75(1)  —  Oboundb  —  Inade- 
qdact  or  Damaqbs. 

A  new  trial  for  inadequacy  of  damages  will 
not  be  granted  on  the  application  of  the  party 
against  whom  they  are  awarded. 

6.  Tbial  «=»315 — CoMPBOMiBE  Tebdict. 

In  suits  for  unliquidated  damages,  where 
the  jury  gave  a  round  sum,  the  amount  of  their 
verdict  is  in  many  cases  necessarily  the  result 
of  concession  and  compromise,  and  in  such  cases 
a  verdict  will  not  be  set  aside,  although  the 
amount  of  the  verdict  itself  raises  a  strong  in- 
ference that  it  was  arrived  at  as  the  result  of 
striking  an  average. 

7.  Appeal  and  Error  ®=>1064(1)— Harmless 
Error. 

Where  plaintiff  employe  suing  for  wages  al- 
leged and  relied  on  a  custom  in  the  trade  as  to 
the  meaning  of  the  words  "straight  time"  de- 
fendant was  not  prejudiced  by  an  instruction 
precluding  recovery  in  the  absence  of  such  cus- 
tom unless  there  was  a  separate  agreement  as  to 
the  meaning  of  the  words,  though  there  was  no 
evidence  of  such  agreement. 

8.  Customs  and  Usaoes  ®=>19(3)— Construc- 
tion OF  Contract— Evidence. 

A  preponderance  of  evidence  is  sufficient  to 
establish  the  existence  of  a  trade  custom  as  to 
the  meaning  of  words  in  an  employment  con- 
tract 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County ;  A.  E.  Bice,  Judge. 

Action  by  R.  Cormier  against  the  H.  H. 
Martin  Lumber  Company.  Judgment  for 
tdaintiff,  and  defendant  appeals.    Affirmed. 

Dysart  &  Ellsbury  and  C.  D.  Cunningham, 
all  of  Centralla,  for  appellant.  Troy  &  Stur- 
devant,  of  Olympla,  and  A.  A.  Hull,  of  Che- 
halis,  for  respondent 

HOLCOMB,  J.  This  action  was  brought 
by  respondent  to  recover  from  appellant  the 
sum  of  $1,090  claimed  to  be  due  blm  as  wag- 
es. The  respondent  Is  a  logger  of  84  years' 
experience.  He  has  worked  for  this  length  of 
time  In  the  logging  woods  of  Western  Wash- 
ington, and  for  24  years  has  held  the  position 


of  foreman  either  (m  the  boom  or  in  the  woods. 
In  August,  1912,  he  entered  into  tbe  employ- 
ment of  tbe  appellant  He  was  bir^  as  fore- 
man of  the  logging  camp,  at  the  rate  of  $150 
a  month  "straight  time."  Concerning  these 
terms  of  employment  there  is  no  dispute; 
the  difference  is  as  to  their  meaning.  On  or 
about  August  26, 1913,  Cormier  was  still  in  the 
employ  of  the  company.  At  that  time  he  was 
given  orders  by  the  manager  of  tbe  company, 
one  Martin,  to  close  down  tbe  camp.  Re- 
spondent testified  that  Martin  told  him  that 
tbe  camp  would  be  shut  down  for  30  days. 
This  is  denied  in  tbe  testimony  of  Martin. 
At  all  events  Cormier  carried  out  these  or- 
ders, and  on  the  26tta  of  August  the  camp 
was  closed. 

The  chief  point  in  controversy  is,  as  has 
been  stated  before,  the  meaning  given  by  the 
plaintiff  and  by  the  defendant  to  the  term 
"straight  time."  It  is  the  contention  of  the 
plaintiff  that  there  is  a  general  costAm  among 
the  logging  oompanles  in  Western  Washing- 
ton that,  in  employing  men  to  work  as  fore- 
men at  a  certain  amount,  "straight  time" 
means  that,  in  case  of  a  shut-down  of  the 
camp  for  any  period  whatever,  the  salary  of 
the  foreman  so  employed  continues  during 
the  shut-down,  unless  at  the  time  of  the  shut- 
down he  is  notified  that  his  services  are  no 
longer  wanted.  The  appellant  claims  that 
such  a  custom  does  not  exist,  but  says  that 
straight  time  means  that  tbe  foreman  is  em- 
ployed on  a  month  to  month  basis  rather  than 
by  tbe  day,  as  the  other  men  are  employeSd, 
and  that  the  only  periods  of  shut-down 
that  are  covered  are  those  which  are  custo- 
marily made  at  Fourth  of  July  and  Christ- 
mas, for  five  to  ten  days,  and  such  other 
temporary  shut-down  times  as  are  the  result 
of  accident  or  necessary  reinirs. 

On  August  26th,  when  the  camp  was  'shut 
down,  all  the  men  but  Cormier  were  given 
their  Hme.  Tbe  cause  of  this  exception  is 
not  made  plain  by  the  appellant.  Nor  is  it  at 
all  clear  why  his  time  was  not  offered  to 
him,  as  he  made  several  calls  at  the  office  of 
the  company  and  wrote  the  company  letters 
in  which  he  grave  bis  address  where  he  might 
be  found.  It  does  appear  that  when  in 
the  middle  of  February  following,  Cormier 
asked  the  company  for  money,  he  was  given 
$100,  although  appellant  admits  owing  him  at 
the  time  $150.  Bespondent  made  visits  to  the 
office  of  the  company  in  September,  Decem- 
ber, January,  and  February.  In  September 
he  was  told  by  Althouser,  the  head  bookkeep- 
er, that  Martin  had  gone  to  California,  that 
the  camp  would  not  open  for  some  time,  and 
that  he  would  notify  him  (Cormier)  in  time  so 
that  a  crew  could  be  gotten  together.  It  also 
appears  that  at  various  times  letters  were 
written  to  Cormier  asking  him  about  the 
employment  of  certain  men,  terms,  etc.  A( 
the  time  of  his  visit  to  the  office  in  February 
he   overheartl  a  conversation   between  Alt- 
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bouser  and  one  Greenwood,  who  was  the 
foreman  of  the  mill,  for  the  appellant  Green- 
wood said  that  he  thought  that  he  was  get- 
ting straight  time,  and  that  he  was  to  be 
paid  right  along,  but  that  It  began  to  look  as 
if  he  would  not  get  It  This  aroused  the 
suspicion  of  Cormier,  and  he  asked  Althonser 
If  the  company  observed  the  straight  time 
rule.  He  was  told  that  it  did  not.  When  the 
respondent  told  him  that  he  had  been  employ- 
ed at  straight  time,  he  was  told  to  take  it 
\ip  with  Mr.  Martin.  As  soon  as  possible,  about 
the  mldJdle  of  March,  1914,  Cormier  arranged 
a  meeting  with  Martin  in  Centralla.  There 
the  matter  of  the  terms  of  his  employment 
was  discussed,  and  Martin,  it  is  claimed,  re- 
pudiated his  agreement  on  the  groun'd  that 
he  could  not  afford  to  pay  him  because  of 
hard  times  and  heavy  taxes.  He  refused  to, 
pay  the  respondent  any  more  than  the  amount 
Btlll^unpald  for  the  month  of  August,  1913. 

During  the  period  from  August  to  Mardi 
the  respondent  refused  employment  with  oth- 
er logging  companies,  thinking  he  was  in  the 
employ  of  the  appellant. 

The  respondent  In  this  action  produced  as 
witnesses  two  of  the  leading  logging  men  in 
the  Northwest,  Mr.  Thomas  Boi^deaux  and 
Mr.  Mark  Reed.  Bordeaux  Is  the  president 
of  the  Mason  County  Logging  Company,  and 
is  also  an  officer  In  the  Mumby  I/umber  Com- 
pany. The  two  companies  employ  about  600 
men.  He  testified  that  the  custom  as  con- 
tended for  by  the  plaintiff  was  a  general  one, 
not  only  In  Western  Washington,  but  on  the 
Columbia  river.  Reed  is  the  president  of  the 
Simpson  Logging  Company,  which  operates 
on  Puget  Sound  and  in  the  Grays  Harbor 
district  He  also  testified  as  to  knowledge 
of  this  custom.  The  witnesses  produced  by 
the  appellant  all  statcU  that  they  did  not 
know  of  this  custom;  but  it  is  interesting 
to  note  that  in  ajLmost  every  case  these  wit- 
nesses testified  that  in  case  of  a  shut-down 
they  always  notified  their  foremen  the  same 
as  they  did  the  other  men.  In  the  case  here 
Cormier  was  not  paid  off  and  not  notified  of 
his  discharge.  Section  6560,  Rem.  Code,  pro- 
vides: 

"And  when  any  laborer  performing  work  or 
labor  as  above  shall  cease  to  work  whether  by 
discharge  or  by  voluntary  withdrawal  the  wages 
due  shall  be  forthwith  paid  either  In  cash  or  by 
order  redeemable  in  cash  at  its  face  value  on 
presentment    •    •    • " 

There  was  a  verdict  in  favor  of  the  re- 
spondent In  the  sum  of  $491.95.  Motions  for 
judgment  notwithstanding  tixe  verdict  and 
for  a  new  trial,  seasonably  made,  were  over- 
ruled. 

1.  It  1b  urged  as  error  that  the  court  over- 
ruled the  objection  to  the  Introduction  of 
any  evidence  on  the  ground  that  the  amend- 
ed complaint  of  respondent  failed  to  state  a 
cause  of  action.  The  sufficiency  of  the 
amended  complaint  had  previously  been 
challenged  by  a  demurrer,  which  was  over- 
ruled. 


[1]  The  challenge  to  the  sulllciency  of  the 
complaint  was  based  upon  the  contention 
that,  in  order  to  make  a  custom  or  usage 
valid  and  binding  upon  both  parties,  it  must 
affirmatively  appear  that  there  is  sucii  cus- 
tom and  usage,  that  the  parties  contracted 
with  reference  to  it,  and  that  it  was  known 
to  both  contracting  parties.  The  amended 
complaint  alleged  that  such  custom  and  us- 
age existed  In  the  logging  woods  of  Western 
Washington,  and  that  In  accordance  there- 
with respondent  was  employed  as  alleged. 
This  was  a  sufficient  averment;  and  of  a 
general  custom  all  persons  Interested  in  the 
subject-matter  are  presumed  to  know. 

'Where  a  general  custom  exists,  the  pre- 
sumption is  that  the  parties  to  a  contract 
are  acquainted  with  it  and  contract  with 
reference  to  it.  U.  8.  Life  Ins.  Co.  v.  Ad- 
vance Co.,  80  111.  649;  Robinson  v.  United 
States,  13  WalL  363,  20  L.  Ed.  653 ;  Bllven  v. 
New  England  Screw  Co.,  23  How.  420,  16 
L.  Ed.  510;  Armstrong  v.  Chemical  NtL 
Bank,  83  Fed.  556,  27  C.  C.  A.  60L 

Evidence  of  usage  or  custom  Is  admissible 
for  the  puix)ose  of  ascertaining  the  sense  and 
understanding  of  parties  by  their  contracts 
which  are  made  with  reference  thereto. 
Sampson  &  Lindsay  v.  Gaszam,  6  Port  (Ala.) 
123,  30  Am.  Dec.  578;  Bardwell  v.  Ziegler,  3 
Wash.  34,  28  Pac.  360. 

The  demurrer  to  the  amended  complaint 
and  the  objection  to  the  introduction  of  evi- 
dence under  it  were  properly  overruled. 

[2]  There  being  some  evidence  of  a  custom, 
its  weight  was  for  the  Jury.  Fish  v.  Craw- 
ford Mfg.  Co.,  120  Mich.  500,  79  N.  W.  793. 

[S]  Z  Appellant  insists  'that  under  the 
terms  of  hiring,  it  had  a  right  to  rely  upon 
the  understanding  that  respondent  had  been 
discharged  the  same  as  all  its  other  em- 
ploy^; that  his  employment  at  $150  per 
month  was  a  hiring  from  month  to  month, 
which  renewed  the  contract  each  month  that 
his  services  were  required,  and,  on  the  other 
hand,  discontinued  it  each  month  they  were 
not  required  and  furnished.  T^t  is  not  the 
case  when  such  custom  as  was  here  relied 
upon  and  shown  existed.  As  the  usage  en- 
tered into  the  contract  respondent's  hiring 
did  not  cease  until  it  was  discontinued  by 
one  or  the  other  of  the  parties.  The  Jury 
were  authorized  to  find  from  the  evidence 
that  neither  party  discontinued  the  employ- 
ment untU  March,  1914.  26  Cyc.  974;  Kersh- 
ner  v.  Henderson,  48  Wash.  228,  93  Pac.  323. 

[4, 1]  3.  Error  is  assigned  on  the  amount 
of  the  verdict.  It  is  asserted  that  respond- 
ent was  entitled  to  recover  either  the  amount 
sued  for,  $1,090,  or  nothing. 

The  verdict  of  a  Jury  upon  conflicting  evi- 
dence is  conclusive  on  appeal  even  if  against 
the  weight  of  the  evidence.  Norman  v.  Bel- 
llngham,  46  Wash.  205,  89  Pa&  659;  Wash- 
ington Trust  Co.  V.  Keyes,  79  Wash.  61,  138 
Pac.  638,  Ann.  Cas.  1916A,  279. 

A  new  trial  for  inadequacy  of  damages  wlU 
not  be  granted  on  the  application  of  the 


Digitized  by 


Google 


Wasb.) 


UNITED  IKON  WOBES  t.  WAX3NER 


1107 


party  against  whom  they  are  awarded.  29 
qyc.  848;  Strickland  v.  Hutchinson,  123  Ga. 
396,  51  S.  E.  348;  Wolf  v.  Goodhue  Fire  Ins. 
Ck).,  43  Barb.  (N.  X.)  400;  Alderman  v.  Cox, 
74  Mo.  78;  Wright  t.  Griffey,  44  111.  App. 
116 ;  Godefroy  v.  Hupp,  83  Wash.  371,  160 
Pac.  1056. 

[I]  In  suits  for  unliquidated  damages, 
where  the  jury  give  a  round  sum,  the  amount 
of  their  verdict  Is  In  many  cases  necessarily 
the  result  of  concession  and  compromise.  In 
such  cases  a  verdict  will  not  be  set  aside,  al- 
though the  amount  of  the  verdict  Itself  rais- 
es a  strong  Inference  that  It  was  arrived  at 
as  the  result  of  striking  an  average.  2 
Thompson  on  Trials,  .}  2606 ;  St  Louis,  etc., 
Ry.  Co.  V.  MyrUe,  51  Ind.  566. 

[7]  4.  An  Instruction  is  complained  of 
which  was: 

"But  if,  on  the  other  hand,  yon  find  that  the 
eastom  was  that  his  salary  did  not  continue  dur- 
ing an  indefinite  shut-down,  or  if  you  find  that 
no  poaitrve  cnstom  has  been  proven  either  way, 
then  yon  will  not  allow  the  plaintiff  for  any 
time  after  the  1st  day  of  August,  unless  you  find 
that  there  was  a  private  understanding  between 
them  that  his  time  was  to  continue  after  that 
time." 

It  Is  contended  that  this  Instruction  sub- 
mitted to  the  jtiry  an  issue  upon  which  there 
was  no  proof.  Nevertheless  it  was  not  preju- 
dicial to  appellant ;  in  fact,  it  was  favorable 
to  It  By  it  the  jury  were  told  that  if  they 
should  otmslder  no  custom  proven,  they 
should  not  allow  respondent  for  any  time 
after  August  1st,  unless  they  should  further 
find  that  the  parties  had  a  "private  under- 
standing," or  agreement,  that  the  time  of  re- 
spondent was  to  continue  after  that  time. 
The  Issue  between  the  parties  was:  What 
was  the  agreement  and  its  effect?  The  ques- 
tion of  custom  was  Invoked  as  entering  into 
and  throwing  light  upon  the  contract.  The 
Jury  were  simply  told  that,  if  there  was  no 
custom,  the  respondent  could  not  recover  un- 
less there  was  a  specific  agreement  that  In 
the  event  of  a  shut-down  his  time  should  con- 
tinue beyond  the  time  of  the  shut-down. 

[t]  6.  Other  errors  are  urged  upon  the 
giving  and  refusing  of  instructions.  The  in- 
structions given  fairly  stated  the  law  as  ap- 
plied to  the  facts  of  the  case  and  in  issue  be- 
tween the  parties.  Appellant  offered  instruc- 
tions to  the  effect  that,  if  a  custom  or  usage 
Is  to  be  established,  it  must  be  by  evidence 
that  is  "clear  and  satisfactory."  The  court 
Instructed  that  such  custom  might  be  shown 
by  a  preponderance  of  evidence.  In  such  a 
case  as  this,  being  merely  the  proof  of  a  con- 
tract and  explaining  its  terms  and  effect, 
preponderance  of  evidence  to  establish  it  is 
sutticlei;^  Smith  &  Wallace  Co.  v.  Lunger, 
64  N.  J.  Law,  539,  46  Atl.  623. 

We  find  no  reversible  error. 

Judgment  affirmed. 

ELUS,  C.  J.,  and  MOUOT?,  PARKER,  and 
rULLERTON,  JJ.,  concur. 


UNITED  IRON  WORKS  v.  WAGNER. 
(No.  13973.) 

(Supreme  Conrt  of  Washington.    Oct  IS,  1017.) 

1.  Apfeai.  ANn  E^RROB  «=3ll95(l)— Review  — 
Law  or  Case. 

Decision  on  a  previous  appeal  that  the  evi- 
dence presented  questions  for  the  jury  is,  on  a 
subsequent  trial  where  the  evidence  was  the 
same,  conclusive,  and  a  motion  for  judgment 
notwithstanding  the  verdict  cannot  be  sustained. 

2.  Trial  i8=»315— "Quottewt  VEBnicT." 

Where  the  jurors,  bavins  decided  that  de- 
fendant who  connteirclaimed  should  recover, 
agreed  to  write  on  slips  of  paper  the  amount 
which  eadi  deemed  defendant  was  entitled  to, 
that  such  amounts  should  be  added  and  the  aver- 
age stand '  as  the  amount  of  damages  to  b« 
awarded  to  defendant  and  that  each  juror  should 
be  bound,  a  verdict  rendered  pursuant  to  that 
agreement  was  a  quotient  verdict  and  will  be 
set  aside,  though  after  the  jury  had  made  the 
computation  there  was  another  ballot  by  which 
all  agreed  to  be  bound  by  the  verdict 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quotient 
Verdict] 

3.  Sales  «=>348(3)— Skixeb's  Bbbacb— Right 

or  BtTTEB. 

Where  the  seBer  of  a  pomp  did  not  make 
delivery  within  a  reasonable  time,  the  buyer  had 
the  option  of  rescinding  the  contract,  refusing  to 
accept  the  pump  when  delivered,  and  recovering 
the  amount  paid  or  of  receiving  the  pump,  and 
recovering  damages,  and  not  having  elected  to  re- 
scind, he  cannot  receive  the  pump  and  defeat 
recovery  of  the  price;  and  where  the  buyer  in 
an  action  for  the  price  counterclairaed  for  dam- 
ages for  delay  in  delivery,  an  instruction  which 
declared  that  there  coold  be  no  recovery  unless 
the  dslivery  was  within  a  reasonable  tune  was 
erroneoua 

4.  Sales  <S=»3e4(10)— Bbeaoh  of  Cohtbaot— 

REilEDT  OF  BTJYEB. 

Where  the  damages  claimed  by  a  buyer  on 
acconnt  of  delay  in  delivery  amount  to  more 
than  the  payment  due  under  the  contract,  the 
buyer  is  justified  in  withholding  such  payment, 
though  he  receives  the  goods,  and  an  instruction 
as  to  the  duty  of  the  buyer  to  make  such  pay- 
ment which  did  not  except  his  right  to  withhold 
it,  where  the  damages  claimed  were  greater  than 
the  amount  of  the  payment  was  erroneous. 

Department  1.  Appeal  from  Superior 
Court,  Chelan  County;  William  A.  Orlmahaw, 
Judge. 

Action  by  the  United  Iron  Works,  a  corpo- 
ration,  against  B.  Wagner,  who  counterclalm- 
ed.  From  a  judgment  for  defendant  plain- 
tiff appeals.    Reversed  and  remanded. 

B.  B.  Adams,  of  Spokane,  and  Williams  ft 
Corbin,  of  Wenatchee,  for  appellant.  W.  O. 
Parr,  of  Wenatchee,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  the  purchase  price  of  a  pumping 
plant  The  defendant  admitted  the  contract 
and  counterdaimed  for  damages,  because,  as 
It  is  alleged  In  the  answer,  the  pumping  plant 
was  not  delivered  within  a  reasonable  time, 
or  at  all.  The  cause  was  tried  to  the  court 
and  a  jury,  and  resulted  in  a  verdict  In  fa- 
vor of  the  defendant  upon  his  counterclaim 
In  the  sum  of  $1,4^7.50.    From  the  judgment 
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entered  upon  the  verdict,  fbe  plaintiff  ap- 
peals. 

[1]  The  case  has  been  twice  tried  in  the 
superior  court,  and  this  is  the  second  appeal 
to  this  court.  The  opinion  upon  the  former 
appeal  is  reported  in  89  Wash.  293,  154  Pac. 
460.  The  Issues  and  the  facts  are  there  fully 
stated  and  need  not  be  here  repeated  in  de- 
tail. Upon  the  first  trial  in  the  superior 
court,  after  the  evidence  was  all  in.  Includ- 
ing the  rebuttal  evidence  of  the  plaintiff,  the 
court,  upon  motion  to  that  effect  being  made, 
discharged  the  jury  and  rendered  Judgment 
in  favor  of  the  plaintiff.  Upon  an  appeal 
from  that  Judgment  it  was  held  that  wheth- 
er there  had  been  a  substantial  delivery  of 
the  pumping  plant,  and  whether,  if  there 
were  not,  a  delivery  had  been  waived  by  the 
defendant,  and  whether  the  pumping  plant,  if 
delivered,  was  delivered  within  a  reason- 
able time,  were  all  questions  for  the  Jury. 
After  the  second  trial  In  the  superior  court, 
the  plaintiff  moved  for  a  Judgment  notwith- 
standing the  verdict,  and  one  of  the  errors 
assigned  is  the  refusal  of  the  court  to  grant 
this  motion.  This  assignment  of  error  pre- 
sents the  same  questions  which  were  consid- 
ered and  determined  upon  the  former  appeal, 
and  need  not  be  here  further  considered. 
The  plaintiff  also  made  a  motion  for  a  new 
trial,  and  two  of  the  assignments  of  error, 
based  upon  the  refusal  of  the  trial  court  to 
grant  this  motion,  require  consideration. 

[2]  The  first  question  is  whether  the  ver- 
dict of  the  Jury  is  bad  because  It  was  arriv- 
ed at  by  chance  or  lot.  In  support  of  its 
motion  for  a  new  trial,  the  appellant  filed  an 
afildavlt  of  one  of  the  Jurors,  in  which  it  is 
stated  that,  as  soon  as  the  Jurors,  in  consid- 
ering the  verdict  to  be  rendered  in  the  case, 
had  agreed  upon  a  verdict  In  favor  of  the  re- 
spondent and  against  the  appellant,  the  Jury 
proceeded  to  ascertain  and  fix  the  amount  of 
such  verdict;  that  it  was  suggested  by  one 
of  the  Jurors,  and  agreed  to  by  all,  that  eadi 
Juror  should  write  on  a  slip  of  paper  the 
amount  of  damages  he  deemed  the  respondent 
entitled  to;  that  such  several  amounts  be 
added  together,  and  that  the  sum  so  ascer- 
tained be  divided  by  12;  and  that  the  quo- 
tient or  average  resulting  therefrom  should 
stand  as  and  for  the  amount  of  damages  to 
be  awarded  the  respondent,  and  that  "each 
of  the  Jurors  should  be  bound  by  that  sum." 
The  affidavit  further  states  that  each  of  the 
Jurors  did  so  write  on  a  slip'  of  paper  the 
amount  of  damages  he  deemed  the  respond- 
ent entitled  to,  and  the  sum  of  the  iaeveral 
amounts  was  divided  by  12,  which  gave  a 
quotient  of  $1,487.50.  The  respondent  filed 
the  aflidavlts  of  two  Jurors,  in  which  it  is 
stated  that,  in  fixing  the  amount  of  the  ver- 
dict, the  Jury  proceeded  by  ballot,  each  Ju- 
ror writing  upon  his  ballot  the  amount  of 
damages  he  deemed  the  respondent  entitled 
to;  that  the  ballots  were  then  collected  and 
the  result  determined  by  the  Jury;  that  not 
less  than  12  such  ballots  were  taken,  from 


time  to  time,  the  Jury  In  the  meantime  dis- 
cussing the  case  at  considerable  length;  that 
it  was  finally  suggested  by  one  of  the  Jurors 
that  the  average  of  all  the  amounts  should 
be  the  Just  verdict  of  the  Jury,  and  that 
thereupon  another  ballot  was  taken,  each  Ju- 
ror writing  on  his  ballot  the  amount  of  dam- 
ages he  thought  the  respondent  entitled  to, 
and  an  average  of  the  whole  was  taken,  and 
was  found  to  be  the  sum  of  $1,487.50;  that 
the  foreman  of  the  Jury  then  stated  that  It 
was  advisable  to  take  a  further  vote  upon 
the  question,  and  put  the  question  to  the  Ju- 
rors, requiring  all  those  in  favor  of  a  verdict 
for  the  respondent  and  against  the  appellant 
in  the  sum  of  $1,487.50  to  answer,  "yes,"  and 
those  opposed  to  answer  "no,"  and  that 
thereupon  ten  Jurors  voted  "yes."  These  af- 
fidavits nowhere  deny  the  statement  in  the 
affidavit  filed  by  the  appellant  that  "each  of 
the  Jurors  should  be  boimd  by  that  sum."  If 
it  is  true  that  the  Jury  agreed  in  advance  to 
abide  by  the  result,  and,  as  stated,  thla 
charge  in  the  affidavit  is  not  denied  In  those 
filed  by  the  respondent,  then  such  verdict 
cannot  stand,  because  the  agreement  in  ad- 
vance to  be  bound  by  the  result  is  the  very 
essence  of  the  misconduct  charged.  In  Wiles 
V.  Northern  Pacific  Railway  Co.,  66  Wash. 
337,  119  Pac.  810,  It  is  said: 

"There  was  no  statement  that  the  Jnrora  had 
agreed  in  advance  to  abide  by  the  result  Snch 
an  agreement  is  the  very  essence  of  the  mis- 
conduct charged.  The  burden  of  showing  all  the 
essential  elements  of  the  misconduct  charged  was 
upon  the  appellant.  This  court  has  often  held 
that  the  taking  of  a  quotient  is  not  in  itself  mis- 
conduct, unless  it  appears  that  the  jury  had 
agreed  in  advance  to  be  bound  by  it,  even  though 
the  verdict  returned  be  exactly  or  nearly  the 
amount  of  the  quotient." 

See,  also,  to  the  same  effect:  Watson  t. 
Reed,  15  Wash.  440,  46  Pac.  647,  65  Am.  St. 
Rep.  899;  Stanley  v.  Stanley,  32  Wash.  4S9, 
73  Pac.  596 ;  Bell  v.  Butler,  34  Wash.  131,  75 
Pac.  130;  Conover  v.  Neher-Ross  Co.,  38 
Wash.  172,  80  Pac.  281,  107  Am.  St  Rep. 
841 ;  Loy  v.  Northern  Pac  R.  Co.,  77  Wash. 
25,  137  Pac  446. 

Considering  all  the  affidavits,  it  Is  plain 
that  the  Jury  did  agree  in  advance  to  abide 
by  the  result  that  should  be  obtained  by 
each  Juror  writing  upon  a  slip  of  paper  the 
amount  he  thought  the  verdict  should  be  for 
and  dividing  this  sum  by  12.  This  was  a 
quotient  verdict,  and,  under  the  authorities 
above  cited,  cannot  be  sustained. 

[3]  It  is  also  claimed  that  the  motion  for  a 
new  trial  should  have  been  sustained  because 
there  was  error  in  one  of  the  instructions 
given  and  in  one  of  the  requests  refused.- 
After  Instructing  the  Jury  that  the  appellant 
was  not  entitled  to  recover  at  all,  unless  It 
had  proven  that  there  was  a  delivery  of  the 
pumping  plant,  there  was  the  further  Instruc- 
tion that  if,  from  all  the  evidence,  the  Jury 
should  find  that  there  was  a  delivery,  the  ap- 
pellant was  not  then  entitled  to  recover  at  all, 
unless  such  'delivery  was  made  within  a  rea- 
sonable time,  as  contemplated  by  law,  after 
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the  date  of  the  contract  It  Is  to  this  latter 
Instruction  that  objection  la  made.  The  ha- 
sls  of  the  objection  Is  that,  since  the  respond- 
ent was  relying  upon  the  contract  in  his 
coanterclalm  for  damages,  the  appellant 
wonld  be  entitled  to  recover  any  sum  due 
under  the  contract  at  the  time  the  maehlneir 
was  delivered.  The  contract  provided  for 
the  payment  of  $400  when  the  pumping  plant 
was  delivered  on  the  ground  of  the  respond- 
ent. Under  this  Instruction,  if  the  machin- 
ery had  been  delivered,  but  not  within  a  rea- 
sonable time,  the  appellant  would  not  be  en- 
titled to  recover  the  $400,  notwithstanding 
the  fact  that  the  respondent  relied  upon  the 
contract  In  counterclalming  thereon  for  spe- 
cial damages.  If  the  property  was  delivered, 
ftut  not  within  a  reasonable  time,  the  respond- 
ent had  the  right  to  do  one  of  two  things. 
Either  rescind  the  contract  and  refuse  to  ac- 
cept the  machinery,  and  recover  the  amount 
paid  at  the  time  of  Its  execution,  or  receive 
the  pumping  plant  and  recover  from  the  ap- 
pellant his  damages.  Wall  v.  St  Joseph  Ar- 
tesian Ice  &  Cold  Storage  Co.,  112  Mo.  App. 
669,  87  S.  W.  874;  Corby  Supply  Co.  v. 
Thompson,  186  Mo.  App.  95,  171  S.  W.  661. 
In  this  case  the  respondent  did  not  elect  to 
rescind,  but  pleads  the  contract  an'd  seeks  to 
recover  damages  by  virtue  thereof.  Thus  re- 
lying upon  the  contract  it  became  his  duty 
to  show  performance  thereof  on  his  part,  or 
to  offer  a  legal  excuse  for  his  failure  to  per- 
form. Ohio  Valley  Buggy  Co.  v.  Anderson 
Forging  Co.,  168  Ind.  693,  81  N.  B.  574,  11 
Ann.  Cas.  1045 ;  Sk^an  v.  Rummel,  124  Ind. 
347,  24  K.  E.  1069.  In  the  last  case  dted  it 
is  said : 

"It  is  familiar  law  that  where  one  of  the  par- 
ties to  a  contract  askg  its  enforcement  againat 
the  other  party  thereto,  he  must  be  able  to 
■bow  performance  on  hia  part,  or  to  offer  a  legal 
azcQse  for  his  failure  to  perform." 

Applying  the  law  to  the  facta  of  the  pres- 
ent case,  the  respondent  in  counterclalming 
for  damages  upon  the  contract  before  ^e 
could  prevail,  mast  show  that  be  had  per- 
formed the  terms  of  the  contract,  or  ofFer 
some  legal  excuse  for  hte  failure  to  per^ 
form.  Un'der  the  instruction  given,  to  which 
objection  is  made,  the  appellant  would  be  de- 
nied recovery  of  the  $400,  even  though  the 
respondent  was  relying  upon  the  contract  and 
had  not  shown  that  this  sum  had  been  paid, 
and  had  offered  no  legal  excuse  for  not  pay- 
ing it 

[4]  By  tile  instruction  which  was  requests 
and  refuse)d,  apparently  it  was  sought  to 
prefient  substantially  the  same  question.  The 
instruction,  as  requested,  Is  not  aptly  worded, 
in  that  it  is  subject  to  the  construction  that 
it  assumed  that  a  delivery  liad  be&a  made, 
when  this  was  the  vital  Issue  to  be  deter- 
mined by  the  Jury.  The  Instruction  also 
stated  the  law  in  somewhat  broader  language 
than  the  authorities  would  seem  to  Justify. 
If  the  pumping  plant  was  delivered,  but  not 


within  a  reasonable  time,  the  respondent 
was  not  required,  even  though  he  relies  upon 
the  contract  to  pay  the  $400  as  a  condition 
precedent  to  his  right  to  counterclaim,  pro- 
viding his  reason  for  such  failure  was  tliat 
he  claimed  damages  equal  to,  or  greater  than, 
the  sum  of  $400,  and  had  refused  to  pay  It 
because  of  that  fact.  Bradley  v.  King,  44 
ni.  339;  Harber  Bros.  Co.  v.  Moffat  Cycle 
Oo.,  151  111.  84,  87  N.  E.  676.  In  the  case 
last  dted,  referring  to  the  Bradley  Case,  su- 
pra, it  was  safd: 

"Tlie  court  held  that,  though  delayed,  its  ac- 
ceptance bound  the  vendee  to  pay  for  it  as  if  it 
had  been  ddivered  within  the  required  time,  and 
the  refusal  ezcnsed  further  delivery,  and  say 
that  if  plaintUfs  sought,  at  the  time  of  the  de- 
livery of  the  last  cargo,  to  pay  for  it  by  set- 
ting off  their  damages,  it  was  incumbent  on 
them  to  have  made  a  distinct  offer  so  to  do  to 
the  defendants.  In  order  to  defeat  the  effect  of 
this  plea,  they  should  either  have  traversed  the 
averment  of  the  refusal  to  pay,  and  proved, 
on  the  trial  of  the  issue,  that  damages  were  due 
them  equal  to  the  value  of  the  cargo,'  and  that 
they  offered  to  the  defendants  to  release  the 
damages  to  that  amount,  or  they  might  have  re- 
plied these  facts  specially  to  the  plea.  But  the 
glea  on  demurrer  should  have  been  held  good, 
luch  an  offer,  if  the  damages  proved  were  equal 
to  the  value  of  the  cargo,  would  have  been  equiv- 
alent to  performance.  But  performance,  or  its 
equivalent  or  a  legal  excuse  for  nonperformance, 
must  be  averred  and  proved." 

It  may  be  that  the  Jury  found  that  there 
liad  been  no  delivery  at  any  time  and,  If  thla 
were  the  finding,  then  the  instruction,  even 
though  not  correctly  stating  the  law,  would 
not  be  material,  but  we  have  no  means  of 
knowing  whether  the  Jury  found  iA  fact  that 
there  had  not  been  a  delivery  at  any  time,  or 
whether  they  found  a  delivery,  but  not  within 
a  reasonable  time. 

There  are  a  numl>er  of  other  assignments 
of  error,  but  these  need  not  be  reviewed  in 
detail.  They  have  all  been  considered  and, 
in  onr  opinion,  in  none  of  them  is  there  sul>- 
stantial  merit 

The  Judgment  wUl  be  reversed,  and  the 
cause  remanded  for  a  retrial. 

BLJLTS,  C.  J.,  and  MOUNT,  OHADWICK, 
and  MORRIS,  J  J.,  concur. 


HOUSER  V.  ATHERTON.     (No.  13968.) 
(Supreme  Court  of  Washington.    Oct  10,  1917.) 

1.  SAI.E8  ^ssHS—CoNTBAOTS— Breach. 

Where  a  contract  for  the  sale  of  wheat  pro- 
vided that  it  should  he  graded  by  the  purchaser 
according  to  the  statutes  in  force  at  the  place  of 
delivery  and  lawful  re);ulation8  thereunder,  and 
under  Laws  1911,  p.  398,  and  the  rules  of  the 
Public  Service  Commission,  the  purchaser  was 
entitled  to  deduct  on  account  of  smut  2.46 
cents  a  bushel,  the  purchaser  cannot  recover  for 
the  seller's  refusal  to  carry  out  the  contract 
where  he  demanded  the  right  to  deduct  3  cents 
per  bushel. 

2.  Sai.es  ig=»406— Bbxach  op  Contbact— Ac- 

mOW   BT  PUBCHASEB. 

Before  a  purchaser  of  wheat  could  recover 
damages  for  alleged  failure  to  deliver  under  the 
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contract,  he  must  show  an  offer  to  perform  ac- 
cordintr  to  the  terms  thereof,  and  a  refusal  by 
the  seller,  though  an  offer  of  the  price  was  un- 
necessary where  a  refusal  to  accept  was  shown. 

Department    1.      Appeal    from    Superior 
Court,  Whitman  County;     R.  L.  McCroskey, 
-sJudge. 

^Action  by  M.  H.  Houser  against  B.  Atber- 
ton.  From  a  Judgment  dismissing  the  action, 
plaintiff  appeals.    Affirmed. 

J.  N.  Pickrell,  of  Colfax,  for  appellant 
John  W.  Mathews,  of  Pullman,  for  req)ond- 
ent 

MAIN,  J.  By  this  action  the  plaintiff 
sought  to  recover  damages  in  the  sum  of  $320 
for  the  alleged  failure  of  the  defendant  to 
deliver  wheat  In  accoi'dance  with  the  terms 
of  a  written  contract  The  cause  was  tried 
to  the  court  without  a  jury,  and  resulted  in  a 
Ju'dgment  dismissing  the  action.  From  this 
judgment  the  plaintiff  appeals. 

[1]  The  facts  are  these:  On  July  27,  1914, 
at  Pullman,  Wash.,  the  respondent  in  writing 
contracted  to  sell  to  the  appellant  "2,000 
bushels  of  F.  F.  wheat  at  the  price  of  70 
cents  per  bushel,  net  weight,  free  and  clear 
of  all  incumbrances,  on  the  basis  of  No.  1 
forty  fold  wheat  to  be  delivered  and  weighed 
at  P.  S.  Whse.  Co.'s  warehouse  at  Pullman 
in  the  state  of  Washington,  on  or  before  the 
Ist  day  of  September,  this  year.  •  •  •  •• 
The  grain  was  to  be  "graded  by  the  purchas- 
er according  to  the  statutes  in  force  at  the 
idace  of  ^delivery  and  lawful  regulations 
thereunder."  In  case  the  grain  was  of  lower 
grade  than  that  q)eclfled  in  the  contract,  the 
purchaser  was  "to  have  a  disoount  frc«u  con- 
tract price  equal  to  difference  in  market  val- 
ue there  prevailing  between  quality  delivered 
and  quality  stipulated."  On  or  before  S^>- 
terober  1st,  as  provided  in  the  contract,  the 
wheat  was  delivered  at  the  Puget  Sound 
Warehouse  Oompany's  warehouse  at  Pull- 
man, this  being  the  place  specified  in  the  ooa- 
tract  The  appellEint  inspected  the  wheat, 
found  it  to  be  of  lower  grade  than  that  spec- 
ified in  the  contract,  for  whidi  he  was  to 
I>ay  70  cents,  and  offered  to  perform  with  a 
deduction  of  3  cents  per  bushel.  This  offer 
was  declined  by  the  respondent,  who  refused 
to  accept  a  greater  deduction  than  one  pound 
per  bushel,  as  he  testifies,  and,  as  the  appe- 
lant testified,  1  c«at  per  bushel.  This  dif- 
ference, however,  is  so  slight  as  to  be  here  im- 
material. The  wheat  was  admitted  to  be  of 
lower  grade  than  No.  1  forty  fold,  spccifiM  in 
the  contract.  The  parties  being  unable  to 
reach  an  agreement  as  to  the  proper  deduc- 
tion, or  means  by  which  it  should  be  deter- 
mined, the  wheat  was  subsequently  sold  by 
the  respondent  to  another  party.  The  mar- 
ket price  pf  No.  1  forty  fold  wheat  at  Pull- 
man on  the  1st  day  of  September,  1614,  was 
86  cents  per  bushel.  The  controversy,  and 
'the  only  controversy,  between  the  parties, 
was  the  amount  of  deduction  that  should  be 


made  on  account  of  the  smutty  cradltloo  ot 
the  wheat  The  contract  provided  that  the 
grain  was  to  be  graded  by  the  purchaser  ac- 
cording to  "the  statutes  in  force  at  the  place 
at  delivery  and  lawful  regulations  thereun- 
der." Under  chapter  91,  Laws  of  1911,  which 
may  be  here  referred  to  as  the  grain  inspec- 
tion act,  the  Public  Service  Commission  is 
authorized  to  make  necessary  rules  and  regu- 
lations for  carrying  out  and  enforcing  the 
provisions  of  the  act  The  rules  and  regula- 
tions promulgated  by  the  commission  under 
authority  of  this  act  provide  that,  where  the 
price  and  amount  to  be  paid  d^tends  upon 
terminal  weight  and  grade,  and  the  contract 
of  sale  contains  no  provision  covering  the 
price  to  be  deducted  for  wheat  containing 
smut,  such  wheat,  when  graded  as  containing 
one  degree  of  emut.  Is  subject  to  a  deduction 
of  2  per  cent.;  when  graded  "as  two  degrees 
of  smut,  4  per  cent."  Under  the  evidence 
in  this  case,  the  wheat  contained  1^  degrees 
of  smut,  and,  under  the  standards  fixed  by 
the  rules  and  regulations  above  referred  to. 
was  subject  to  a  deductl<m  of  8  per  cent  at 
the  terminal  point,  which  would  be  either  at 
Tacoma  or  Seattle.  The  price  fixed  In  the 
contract  for  the  wheat  at  Pullman,  If  it  had 
been  of  the  standard  specified,  was  70  cents 
per  bushel,  and  the  contract  provided  that  it 
should  be  graded  by  the  purchaser  according 
to  the  statutes  and  regulations  In  force  at 
the  place  of  delivery.  The  standards  fixed 
by  the  rules  and  r^pilatlons  of  the  Public 
Service  Commission  applied  to  the  terminal 
points.  According  to  the  evidence  offered  by 
the  appellant,  when  the  price  of  wheat  at 
Pullman  was  TO  cents  the  price  at  either  one 
of  the  terminal  points  would  be  82  cents  per 
bushel.  This  will  be  made  plain  by  quoting 
an  excerpt  from  the  testimony,  as  follows : 

"Q.  What  was  the  terminal  value  of  that 
wheat  as  fixed  by  the  contract  price ;  say  at 
Pullman  the  price  is  70  cents  fixed  by  the  con- 
tract; what  would  be  the  terminal  price?  A.  On 
thrface  of  the  contract?  Q.  Yes.  A.  82  cents. 
Q.  82  cents?  A.  Yes,  sir.  Q.  Now,  in  deter- 
mining the  dockage  you  determine  first  the  de- 
gree of  smut  and  then  figure  the  percentage  on 
that  degree  of  smut  on  the  value  of  the  wheat 
at  Tacoma  or  Seattle,  is  that  it?  A.  Yes,  sir. 
Q.  Which  would  be  82  cents?  A.  82  cents;  yes, 
sir." 

The  wheat,  as  already  specified,  contained 
1^  degrees  of  smut,  and  was  subject  to  a 
deduction  at  either  one  of  the  terminal  points 
of  3  per  cent  This  would  amount  to  a  de- 
duction of  2.46  cents  per  bushel.  The  appel- 
lant In  his  reply  to  the  respondent's  answer 
alleged  that  the  wheat  "coiitalnc<l  l^l  degrees 
smut,  and  a  discount  thereon  under  said  con- 
tract was  and  is  2.46  cents  per  bushel. 
•  •  •"  The  appellant,  however,  at  no 
time  offered  to  perform  the  contract  with  a  de- 
duction of  2.46  cents  per  bushel.  His  oK&e  was 
a  deduction  of  3  cents  per  bnshd,  or  more  than 
a  half  a  cent  per  bushel  In  excess  of  what  the 
evidence  offered  by  him  sliows  that  It  should 
be  by  the  rules  and  regulations  of  the  Public 
Service  CcHumlssion  and  his  pleading  admits 
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was  a  proper  deduction.  It  is  true  that  he 
cinggested  to  the  respondent  one  or  more 
methods  by  which  the  amount  of  the  deduc- 
tion should  be  (letermlned,  which  the  respond- 
ent declined  to  agree  to,  but  these  were  not 
covered  by  ^e  ooatract.  and  therefore  the 
respondent  was  not  required  to  accede  to 
thera.  The  burden  was  upon  the  appellant  to 
show  that  he  had  offered  to  perform  the  con- 
tract according  to  its  terms  before  he  would 
be  entitled  to  recover  damages.  Since  he  at 
no  time  offeresd  to  perform  with,  a  deduction 
of  2.46  cents  per  bushel,  which  both  his 
pleading  and  the  evidence  offered  in  his  be- 
half shows  was  the  proper  deduction  under 
the  rules  and  regulations  of  the  Public  Serv- 
ice Commission,  it  follows  that  he  did  not 
make  out  a  case. 

12]  We  have  not  overlooked  the  fact  that 
the  respondent  testified  that  he  would  not 
have  acceded  to  a  deduction  of  more  than 
one  pound  per  bushel,  but  before  appellant 
could  prevail  it  was  necessary  that  he  offer  to 
perform  the  contract  according  to  its  terms 
and  show  that  tiie  respondent  had  refused  to 
so  perform ;  In  other  words,  before  the  appel- 
lant could  put  the  respondent  in  default  the 
latter  had  a  right  to  an  opportunity  to  re- 
fn!«»  to  perform  with  an  offered  deduction  on 
the  part  of  the  appellant  of  2.46  cents  per 
bushel.  The  fact  Uint  the  appellant  failed  to 
tender  the  purchase  price  is  not  material  or 
controlling  in  this  case.  If  the  appellant  had 
offered  to  perform  with  a  deduction  of  2.46 
cents  per  bushel,  and  from  the  evidence  it 
appeared  that  this  was  the  proper  deduction 
under  the  "statutes  in  force  at  the  place  of 
delivery  and  lawful  regulations,"  an'd  the  re- 
spondent had  rejected  this  offer  with  the 
Statement  that  he  would  not  accede  to  any 
deduction  greater  than  one  pound  per  bushel, 
then  the  appellant  would  have  been  entitled 
to  prevail,  even  though  he  had  not  tendered 
the  purchase  price,  because  the  law  would  not 
require  him  to  'do  a  vain  and  useless  thing. 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  C5IIADWI0K,  MOREIS, 
and  PULLBRTON,  JJ.,  concur. 


CAHSON  v.  WIIiET  et  ux.     (No.  14164.) 
(Supreme  Court  of  Washington.    Oct.  13, 1917.) 

1.  Princopai,  and  Agkwt  •3360(7)— Saia  — 

BlOHT  TO  PUBOHABE. 

Where  plaintiff  purchased  property  on  con- 
tact and  failed  to  complete  paymeots,  and  the 
seller  agreed  to  lease  it  for  her  and  collect  rents 
and  apply  them  upon  the  amonnts  due  and  plain- 
tiff th^eafter  suffered  judgments  against  her, 
which  were  executed  upon  her  interest  in  the 
land,  tlie  seller  could  purchase  her  interest  for 
himself  at  the  execution  sale,  inasmuch  as  the 
agency  was  terminated. 

2.  TbTJSTS   lg=101   —  CONSTBUCTIVl!  Tbtjst  — 
PUBCHASE   AT   EXECUTION    SALE. 

In  such  esse  there  was  no  constructive  trust 
in  favor  of  plaintiff;  there  being  no  breach  of 
duty  or  fraud,  either  actual  or  implied. 


Department  2.  Appeal  from  Superior 
Court,  Douglas  County;  R.  S.  Steiner,  Judge. 

Action  by  Maida  T.  Carson,  by  her  guard- 
ian Mrs.  N.  J.  Ullo,  against  M.  A.  Wiley  and 
wife.  Judgment  dismissing  the  action,  and 
plaintiff  appeals.    Atflrmed. 

D.  R.  Glasgow  and  A.  O.  Colburn,  both  of 
Spokane,  for  appellant  F.  A.  McMaster,  of 
Spokane,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  ai^ellant,  through  a  gruardlan,  seeking  a 
decree  that  the  appellant  is  the  owner  of  a 
half  section  of  land  in  Douglas  county,  Wash., 
and  for  an  accounting  for  the  rents  of  said 
land.  Upon  a  trial,  the  lower  court  dismissed 
the  action,  and  this  appeal  followed. 

The  facts  are  that:  In  April  of  1906  Mrs. 
Carson  bought  of  Mr.  Wiley,  the  land  in  dis- 
pute for  a  consideration  of  $8,640.  She  paid 
?700  down,  and  agreed  to  pay  the  balance  in 
various  sums  on  or  before  April  20, 1910.  On 
January  30,  1907,  Mrs.  Carson  had  paid  upon 
the  purchase  prise  of  the  land  $3,263.55.  At 
that  time  the  original  contract  was  dianged 
so  that  Mr.  Wiley  deeded  the  land  to  the  ap- 
pellant, who  assumed  a  first  mortgage  of 
|2,500  thereon,  and  gave  to  Mr.  Wiley  a  sec- 
ond mortgage  of  $2,876.45,  being  the  balance 
of  the  purchase  price.  Thereafter  Mrs.  Car- 
son neglected  the  land  and  failed  to  pay  the 
taxes  or  meet  the  interest  upon  the  mort- 
gages against  the  land.  Mr.  WUey  thereupon 
prevailed  upon  Mrs.  Carson  to  lease  the  prop- 
erty, saying  that  he  would  endeavor  to  find 
a  renter.  A  renter  was  found  who  agreed  to 
take  a  lease  for  the  premises  for  the  years 
1908  to  1911,  inclusive.  A  lease  was  entered 
into,  and  Mrs.  Carson  assigned  the  lease  to 
Mr.  Wiley,  who  agreed  to  receive  the  rents 
and,  out  of  the  same,  to  pay  the  taxes  and 
interest  on  the  mortgages  and  apply  the  bal- 
ance upon  his  mortgage.  Mr.  Wiley  did  this 
until 'the  year  1910.  In  that  year,  a  firm 
composed  of  Messrs.  Munter  and  Lovejoy  ob- 
tained a  Judgment  against  Mrs.  Carson  for 
$249.80.  Soon  thereafter,  a  Mr.  McMaster 
obtained  a  judgment  against  her  for  $797.05. 
On  May  14th,  Munter  and  Lovejoy,  under 
their  judgment,  levied  upon  Mrs.  Cairson's  in- 
terest in  the  property  in  controversy.  Her 
interest  was  sold  under  that  judgment,  and 
the  property  was  bid  in  by  one  Clapp  for 
$278.62.  Thereafter,  in  May,  1910,  Mrs.  Car- 
son deeded  her  interest  in  the  land  in  question 
to  a  Mrs.  Borrell.  Mrs.  Borrell  notified  Mr. 
Wiley  that  she  had  purchased  the  land  from 
Mrs.  Carson,  whereupon  Mr.  Wiley  and  Mrs. 
Borrell  endeavored  to  sell  the  land  so  as  to 
pay  the  judgments  and  mortgages.  They 
were  unable  to  do  so.  Mr.  Wiley  thereafter, 
in  1911,  in  order  to  protect  his  second  mort- 
gage purchased  the  judgment  of  Mr.  McMas- 
ter, which  judgment  was  a  lien  upon  the  real 
estate,  and  thereafter  purchased  the  sheriffs 
certificate  of  sale  from  Mr.  Clapp.  After  the 
time  had  expired  for  redemption,  Mr.  Wiley 
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obtained  a  sheriff's  deed  to  the  premises.  He 
thereupon  canceled  the  notes  and  mortgage 
of  Mrs.  Carson  and  claimed  the  prc^erty  as 
his  own. 

[1]  It  is  contended  by  the  appellant  that 
Mr.  Wiley  was  Mrs.  Carson's  agent,  and  that, 
when  he  purchased  the  property,  he  purchased 
it  as  her  agent.  This  claim  is  based  entirely 
upon  the  fact  that,  at  the  time  Mrs.  Carson 
assigned  the  lease  to  Mr.  WUey,  he  agreed  to 
receive  the  rent,  pay  therefrom  the  taxes  and 
interest  upon  the  mortgages,  and  apply  the 
balance  upon  his  debt.  He  was  undoubtedly 
an  agent  for  that  purpose,  but  while  the  lease 
was  in  force  Mrs.  Carson  suffered  Judgments 
to  go  against  her.  She  permitted  her  Inter- 
est in  the  property  to  be  sold  under  one  of 
these  Judgments,  and  after  that  she  transfer- 
red her  Interest  by  deed  to  Mrs.  Borrell.  We 
think  it  is  too  plain  for  argument  that  when 
Mrs.  Carson's  interest  in  the  land  was  sold 
under  the  Judgment,  whatever  agency  there 
was  between  Mrs.  Carson  and  Mr.  Wiley 
thereupon  ceased.  It  is  also  plain  from  the 
evidence  that  Mr.  Wiley  took  an  assignment 
of  the  lease  which  Mrs.  Carson  had  entered 
into  for  the  purpose  of  preserving  his  mort- 
gage. He  took  it  for  no  other  purpose.  The 
evidence  does  not  show  that  Mr.  Wiley  at  any 
time  agreed  to  care  for  the  premises  or  to 
pay  any  Judgments  or  liens  which  Mrs.  Car- 
son might  permit  to  accumulate  against  her 
title.  After  she  had  allowed  her  interest  in 
the  property  to  be  sold  under  an  execution, 
Mr.  WUey  was  in  no  manner  bound  to  take 
care  of  that  Interest  for  Mrs.  Carson.  What 
be  did  thereafter  was  to  protect  his  own  in- 
terest merely.  He  paid  the  Judgmenta  for 
the  purpose  of  protecting  his  mortgage.  He 
did  not  do  that,  however,  until  after  he  had 
attempted  to  have  the  Judgment  debtors  pay 
his  mortgage  and  take  the  land.  When  he 
was  unable  to  accomplish  this,  and  when  he 
and  Mrs.  Borrell  were  unable  to  have  the 
land  sold  to  pay  the  debts,  Mr.  Wiley  himself 
advanced  the  money  to  pay  the  Judgment 
liens,  and  the  sheriff's  deed  was  thereupon 
issued  to  him.  We  are  satisfied,  upon  these 
facts,  which  are  not  disputed  in  the  record, 
that  Mr.  Wiley  was  not  an  agent  for  Mrs. 
Carson  in  paying  these  Judgment  liens  or  in 
obtaining  title  to  the  property.  He  was  sim- 
ply endeavoring  to  protect  his  own  interest 
I'here  Is  no  showing  In  the  record  to  the  ef- 
fect that  he  did  not  at  that  time  pay  an  ade- 
quate price  for  the  property.  At  section  711, 
Jones  on  Mortgages  (7th  Ed.),  It  is  said: 

"The  general  rule,  therefore,  is  that  the  mort- 
gagee may  acquire  the  equity  of  redemption,  ei- 
ther directly  from  the  owner,  or  at  a  sale  by  his 
assignee  in  bankruptcy,  or  by  hia  creditor  upon 
execution.  But  the  consideration  for  such  a 
sale  must  be  adequate.  An  indebtedness  exist- 
ing between  the  parties  has  been  held  to  be  a  val- 
id consideration.  Where  the  land  is  sold  on  eze- 
OMtion  under  a  judgment  constituting  an  elder 
Hen  to  that  of  the  mortgage,  the  mortgagee  may 


acquire  such  paramount  title  by  purchase.  Ha 
may  acquire  any  title  adverse  to  the  mortgagor, 
whatever  it  may  be,  and  set  it  up  against  hit 
claim  to  redeem." 

At  section  713,  the  same  author  says: 
"There  is  a  limitation  of  this  rule  whenever 
the  mortgagee  has  either  expressly  asanmed  any 
dnty  to  protect  the  mortgaged  estate  in  any  par- 
ticular, or  such  a  duty  impliedly  arises  from  the 
relation  of  the  parties." 

The  only  duty  that  Mr.  Wiley  assumed 
was  to  collect  the  rents  and  apply  them  upon 
the  taxes  and  interest  upon  the  mortgages, 
and  to  apply  the  balance  upon  the  mortgages 
during  the  time  the  title  was  in  Mr&  Carson. 
When  she  parted  with  her  title,  either  volun- 
tarily, or  by  permitting  the  sale  to  Judgment 
creditors,  so  that  the  proi>erty  passed  out  of 
her  control,  It  Is  plain  that  Mr.  Wiley  owed 
no  further  duty  to  her,  under  the  rule  as 
stated.  When  her  title  was  destroyed  by  the 
sale,  upon  execution,  to  other  creditors, 
against  whom  Mr.  Wiley  had  not  undertaken 
to  protect  her,  his  obligations  to  Mrs.  Carson 
then  ceased. 

[2]  Appellant  further  argues  that,  because 
Mr.  Wiley  allowed  the  land  to  be  sold  under 
the  execution,  and  purchased  from  the  pur- 
chaser at  the  execution  sale,  a  constructive 
trust  was  created.  But  there  can  be  no  con- 
structive trust  where  there  la  no  breach  of 
duty,  or  fraud,  either  actual  or  impUed.  Sec- 
tion 1044,  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.).  The  record  in  this  case,  we  think, 
clearly  shows  that  there  was  no  fraud,  either 
actual  or  constructive,  on  the  part  of  tir. 
Wiley. 

It  is  argued  that  Mrs.  Carson  was  Incom- 
petent to  transact  business,  and  that  equity 
therefore  should  protect  her.  This  was  the 
principal  issue  upon  the  trial.  There  was 
evidence  to  the  effect  that  Mrs.  Carson  was 
incompetent.  There  was  much  evidence  to 
the  effect  that  she  was  an  intelligent  business 
woman,  but  that  she  had  been  extravagant  in 
the  use  of  money  and  in  her  real  estate  deals. 
The  trial  court,  after  seeing  the  witnesses, 
and  hearing  all  the  evidence,  found,  as  a 
matter  of  fact,  that,  at  the  time  of  the  trans- 
actions here  in  question — 
"  *  •  •  the  said  Maida  T.  Carson  was  com- 
petent to  transact  business,  and  that  she  could 
understand,  with  reasonable  clearness,  what  she 
was  doing  during  all  of  that  time,  and  that  she 
was  able  to  folly  compr^end  the  ^ects  and  the 
terms  of  the  contracts,  deeds,  and  mortgages 
that  had  passed  between  her  and  the  defend- 
ants, and  the  court  finds  that  she  was  compe- 
tent to  contract  during  all  of  the  said  periods  of' 
time." 

There  was  an  abundance  of  evldenoe  to- 
sustain  this  finding  of  the  trial  court,  and  we 
think  the  preponderance  Justified  the  finding. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 

E3LLIS,  O.  J.,  and  HOLCOMB,  PAKKBR». 
and  FULLERTON,  JJ.,  concur. 
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LTEN  v.  LYEN  et  tut    (No.  13999.) 
'(Supreme  Oouit  <tt  Washington.    Oct  16, 1917.) 

1.  HCSBAKD  AHD   WOTE  «=»333(1)  —  AlIEKA- 

TioN  OF  ArrBCTioirB— Adviob  bt  Pabents— 

Pbksttiiption. 
In  an  action  by  a  wife  for  alienaticm  of  her 
husband's  affections  by  his  parents,  clear  and 
iionyinciDg  proof  is  necessary  to  overcome  the 
presumption  that  parents  are  actuated  by  proper 
motives  in  advising  their  children  after  mar- 
riage. 

2.  HuBBAiTD  Aim  WiFB  «=3334(3)  —  Auena- 
Tioit  or  AsTEOTioNS—DAitAQES— Excessive 
Damages. 

Where  the  parents  of  a  boy  under  age  sepa- 
rated him  frtHn  plaintiff  immediately  after  cele- 
bration of  the  marriage  and  alienated  his  affec- 
tions, and  it  appeared  that  plaintiff  and  her  hus- 
band prior  to  that  had  been  loving  and  affection- 
ate, and  that  plaintiff,  though  she  and  her  hus- 
band had  engaged  in  sexual  intercourse  prior  to 
marriage,  contemplated  happiness  in  her  new 
Tentnre,  an  award  of  $15,000  damages  cannot, 
in  view  of  the  sentimental  nature  of  the  injury, 
be  deemed  excessive. 

8.  Witnesses  «=»58(4)  —  Coiipetenct— Hub- 
band  AND  Wife. 
Under  Rem.  Code  1916,  |  1214,  declaring 
that  a  husband  shall  not  be  examined  for  or 
against  his  wife  without  the  consent  of  the  wife, 
nor  shall  either  spouse,  during  marriage  or  aft- 
erwards, without  consent  of  the  other,  be  ex- 
amined as  to  any  communication  made  by  one 
to  the  other  during  marriage  but  that  the  excep- 
tion shall  not  apply  to  a  civil  action  or  pro- 
'Ceeding  by  one  against  the  other,  a  husband  is 
incompetent  to  testify  against  his  wife  in  an  ac- 
tion brought  by  her  against  his  parents  for 
alienation  of  his  affections. 

4.  Appeal  and  Ekbob  «=9880(2)  —  Betikw  — 
Habmucss  Ersok— Revebsai.. 
In  a  wife's  action  against  her  husband's  par- 
ents for  alienation  of  his  affection,  the  husband 
was  joined  as  a  party  defendant,  and  his  depo- 
sition was  improperly  excluded.  At  the  close  of 
the  case  the  action  was  dismissed  as  to  the  hus- 
band. Held,  that  as,  on  retrial,  he  would  not 
be  competent  to  testify  against  the  wife,  and  as 
his  deposition  was  taken  only  because  he  was 
without  the  state,  defendants,  his  parents,  can- 
not complain  of  the  exclusion,  for  they  could 
not,  on  retrial,  introduce  the  deposition  oyer  the 
wife's  objection. 

Department  2.  Appeal  from  Superior 
(Jourt,  Snohomlsb  Oounty;  Ralph  C.  Bell, 
Judge. 

Action  by  Esther  Aldeen  Lyeu  against 
James  L.  L^ea  and  Ida  M.  Lyen,  his  wife. 
From  a  judgment  for  plaintiff,  defendants 
apiwal.     Affirmed. 

Ckwley,  Horan  &  MuIvihlU,  of  Everett,  for 
appellants.  Fred  O.  Brown  and  John  B. 
Hart,  both  of  Seattle,  and  Howard  Hatha- 
way and  £}ugene  Beebe,  both  of  Everett,  tor 
respondent 


PARKER,  J.  The  plalntUT,  Esther  Aldeen 
Lyen,  seeks  recovery  of  damages  which  she 
claims  as  the  result  of  the  allenatloa  of  the 
affections  of  her  husband,  Oedl  Lewis  Lyen, 
by  the  defendants,  James  L.  and  Ida  TA. 
Lyen,  the  father  and  mother  of  her  husband. 


Trial  was  had  In  the  superior  court  for  Sno- 
homish county,  resulting  In  verdict  and  judg- 
ment awarding  plaintiff  $15,000  damages  as 
against  the  defendants,  from  which  they 
have  appealed  to  this  court 

[1]  It  Is  first  contended  In  appellants'  be- 
half that  the  evidence  Introduced  at  the  trial 
was  Insuffldoit  to  support  any  judgment 
against  them  or  either  of  them.  A  painstak- 
ing review  of  the  evidence  has  convinced  us 
that  this  contention  cannot  be  sustained.  We 
feel  that  It  would  be  unprofitable  to  analyse 
In  detail  here  the  evidence  relating  to  this 
distressing  family  affair.  We  have  not  over- 
looked the  rule  that  It  takes  dear  and  con- 
vincing proof  In  cases  of  this  nature  to  over- 
come the  presumption  that  parents  are 
prompted  by  pr(^>er  motives  In  advising  thdr 
children  after  marriage,  as  noticed  In  the  de- 
cisions of  this  court  In  Stanley  v.  Stanley,  27 
Wash.  570,  68  Pac  187.  We  are  convinced 
that  there  has  been  sndi  proof  produced  in 
this  case  as  folly  warranted  the  jury  In 
awarding  damages  to  respondoit  as  against 
appellants. 

[2]  It  Is  contended  In  appellants'  behalf 
that.  In  any  event,  the  verdict  Is  so  excessive 
as  to  evidence  prejudice  and  passion  on  the 
part  of  the  Jury.  In  Speck  v.  Gray,  14  Wash. 
589-603,  45  Pac.  143,  Judge  Dunbar,  speak- 
ing for  the  court  In  sustaining  a  verdict 
awarding  $16,000  damages  for  the  alienation 
of  a  wife's  affections,  said: 

"From  the  very  nature  of  this  kind  of  a  case, 
if  the  injury  is  to  be  compensated  in  money  at 
all,  it  must  be  seen  that  there  is  no  basis  upon 
which  an  appellate  court  can  determine  reason- 
ably whether  the  jury  acted  under  the  control 
of  passion  or  prejudice,  and,  if  they  could  in  any  ' 
case,  it  is  not  discernible  in  this  case.  The  tes- 
timony shows  that  respondent  and  his  wife  were 
respectable  people;  that  she  was  intrusted  with 
the  care  and  education  of  the  children  in  that 
community,  and  received  good  wages  as  a  school- 
teacher. The  respondeat  was  a  lawyer,  and,  at 
least  commanded  the  respect  of  the  people  of  the 
county  in  which  he  lived  sufficiently  to  be  elect- 
ed to  the  office  of  prosecuting  attorney.  The 
testimony  shows,  and  is  not  disputed,  that  the 
relations  existing  between  the  husband  and  wife 
prior  to  the  advent  of  the  appellant  were  not 
only  cordial  and  friendly,  but  very  affectionate. 
Outside  of  the  amount  of  money  which  would 
necessarily  be  involved  in  the  breaking  up  of  a 
home,  there  are  questions  which  are  so  largely 
and  purely  sentimental,  submitted,  too,  peculiar- 
ly to  the  discretion  of  the  jury  which  tries  the 
case,  that  unless  the  amount  found  as  damages 
should  be  clearly  shown  to  be  the  result  of  pas- 
sion and  prejudice,  the  court  would  not  be  war- 
ranted in  reversing  the  case  on  the  ground  of 
excessive  damages.' 

The  facts  there  Involved,  It  Is  true,  pre- 
sented a  case  of  flagrant  wrong  on  the  part 
of  the  defendant  Involving  seduction  of  the 
wife  as  well  as  the  alienation  of  her  affec- 
tions, which  would  necessarily  Intensify  the 
feeling  of  humiliation  and  disgrace  on  the 
part  of  the  wronged  husband.  These  senti- 
mental considerations  were,  however,  appar- 
ently about  all  there  was  to  look  to  in  that 
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case  for  the  measarement  of  damages.  While 
the  case  before  us  presents  a  wrong  of  some- 
what different  nature,  we  think  there  Is  lit- 
tle ground  for  arguing  that  It  was  any  less 
distressing  to  respondent  than  to  the  plaintlfF 
In  that  case.  Respondent  and  her  husband 
met  In  the  spring  of  1914.  There  then  be- 
gan a  courtship,  resulting  In  a  strong  bond 
of  affection  between  them.  They  became  en- 
gaged to  be  married.  During  the  engagement 
they  indulged  in  sexual  Intercourse,  which 
resulted  in  the  respondent  becoming  preg- 
nant Tbeli  engagement  bad  been  kept  se- 
cret from  their  parents,  but  the  pregnant 
condition  of  respondent  Induced  them  to  dis- 
close their  engagement  to  their  respective 
parents,  and  the  asking  of  the  consent  of  the 
parents  of  both  to  their  marriage;  they  both 
being  under  age  making  such  consent  neces- 
saiT  before  a  license  could  be  lawfully  pro- 
cured for  thetr  marriage.  The  parents  of  re- 
spondent, not  only  consented,  but  urged  the 
marriage.  Appellants  reluctantly  consented 
to  the  marriage.  Thereupon  the  marriage 
occurred  in  June,  1915.  Up  to  that  time,  and, 
tn  any  fevent,  for  a  short  time  following  the 
marriage,  the  bond  of  affection  between  these 
young  people  was  evidently  as  strong  and  se- 
cure as  could  be  desired.  Immediately  after 
the  marriage  appellants  spirited  their  son,  re- 
spondent's husband,  away,  and  she  never 
saw  him  again.  She  begged  them  to  have 
him  return  to  her,  or  allow  him  to  return  to 
her,  which  they  refused  to  do,  refusing  to  tell 
her  where  he  was.  The  evidence  seems  to 
render  It  plain  that  she  married  the  son  In 
the  best  of  faith,  believing  that  he  was  going 
'  to  live  with  her;  while  the  evidence  seems  to 
be  equally  convincing  that  appellants  had 
formed  the  Intention,  before  the  marriage,  to 
cause  their  son  to  leave  respondent  Immedi- 
ately following  the  marriage.  There  Is  evi- 
dence indicating  that  he  knew  of  this  Inten- 
tion on  the  part  of  his  parents;  but  the  Jury 
were  fully  warranted  in  believing  that  he 
loved  respondent  and  wanted  to  remain  with 
her.  Both  the  families  of  respondent  and 
appellants  are  of  apparent  equal  respecta- 
bility. There  may  be  some  difference  be- 
tween them,  measured  by  conventicmal  social 
standards ;  but  even  this  seems  to  be  little 
else  than  a  difference  in  the  possesslcm  of 
wordly  goods.  Some  time  following  the  mar^ 
riage  a  child  was  bom  to  respondent,  the 
result  of  the  association  of  her  and  her  hus- 
band before  the  marriage.  Notwithstanding 
the  indiscretion  of  these  young  people  prior 
to  their  marriage,  the  evident  affection  they 
had  for  each  other  up  to  and  immediately 
following  the  marriage  promised  a  happy 
union  between  them,  had  they  been  permitted 
to  live  together.  We  think  the  evldente  fully 
warranted  the  Jury  in  taking  substantially 
this  view  of  the  facts,  and  In  concluding  that 
the  Interference  by  appellants  in  this  mar^ 
rlage  relation  was  prompted  by  uialldoua 
motives.  It  Is  true  that  respondent's  hus- 
band, by  reason  of  his  youth,  had  but  little 


earning  capacity,  and  as  to  respondent's  loss 
of  support  It  mlgh>  well  be  said  that  it  was 
not  very  great,  measured  in  dollars  and 
cents;  but  her  loss  in  other  respects,  we 
think  it  can  well  be  argued  In  the  light  of  all 
the  facte  and  drcumstances  h&fe  shown,  was 
fully  as  great  as  the  plaintiff's  loss  Involved 
in  Speck  v.  Gray,  supra.  In  our  decision  in 
Phillips  V.  Thomas,  70  Wash.  533,  127  Pac. 
97,  42  L.  R.  A.  (N.  S.)  582,  the  reluctance  of 
the  courts  to  interfere  with  verdicts  In  this 
class  of  cases  by  reason  of  their  being  exces- 
sive was  recognized,  though  in  that  case  a 
new  trial  was  granted  because  of  an  exces- 
sive Judgment,  it  being  for  $25,000.  It 
there  appeared  that  the  husband  and  wife 
were  past  middle  life,  bad  lived  apart  for 
some  years  previously,  and  had  but  little 
affection  for  one  another.  We  do  not  see  our 
way  clear  to  interfere  with  the  verdict  upon 
the  ground  of  Its  being  excessive ;  there  be- 
ing nothing  In  the  record  before  us  pointing 
to  prejudice  and  passion  on  the  part  of  the 
Jury,  except  as  might  be  Inferred  from  the 
size  of  the -verdict. 

[S,  4]  Cecil  Lewis  Lyen  was  made  a  de- 
fendant in  this  action  with  his  parents;  up- 
on what  theory  is  of  no  consequence  here. 
At  the  conclusion  of  the  trial  the  court  In- 
structed the  Jury  that  no  recovery  of  dam- 
ages could  be  had  by  respondent  as  against 
him,  and  a  Judgment  was  thereupon  entered 
dismissing  the  case  as  to  him.  Some  time  be- 
fore the  trial  the  deposition  of  Oedl  Lewis 
Lyen  was  taken  in  his  own  behalf  at  Den- 
ver, Colo.,  where  he  bad  been  residing  since 
the  marriage.  We  say  "In  hla  own  behalf," 
because  the  commission  for  the  taking  of  tbe 
deposition  was  Issued  at  the  request  of  coun- 
sel who  appeared  and  answered  separately 
for  him,  and  the  commission  therefor  and 
the  certificate  of  the  commissioner  taking 
the  deposition  so  recites.  During  the  trial, 
and  before  the  dismissal  of  the  case  as  to 
Cecil  Lewis  Lyen,  a  motion  was  made  In  re- 
spondent's behalf  to  suppress  the  deposition 
upon  a  number  of  stated  grounds,  none  of 
which,  however,  was  that  he  was  the  hu»- 
band  of  respondent  and  had  testified  against 
her  without  her  consent ;  that  ground  of  ob- 
jection not  being  urged,  evidently  because 
he  was  then  a  defendant  in  the  action.  The 
motion  for  the  suppression  of  the  deposition 
was  by  the  court  sustained  upon  some  of  the 
grounds  stated  upon  which  it  was  made. 
This  ruling  of  the  court  is  now  urged  as  er^ 
ror  prejudicial  to  the  rights  of  appellants. 
Whatever  technical  error  there  may  have 
been  in  the  suppression  of  the  deposition  as 
against  Cecil  Lewis  Lyen,  or  even  as  against 
the  appellants  upon  the  former  trial,  we  are 
quite  unable  to  see  how  such  error  could 
work  to  the  prejudice  of  appellants,  now 
that  he  is  no  longer  a  party  to  the  actloo, 
and  has  no  Interest  in  tbe  outcome  of  a  new 
trial  should  one  be  granted.  It  seems  plain 
to  us  that  he  could  not  testify  against  re- 
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spondent  upon  a  new  trial  without  her  con 
sent,  and  that  therefore  his  deposition,  being 
wholly  testimony  against  her,  could  not  be 
read  in  evidence  upon  a  new  trial  without 
her  consent.  To  now  reTerse  this  judgment 
for  such  error  would  be  to  no  purpose  what- 
ever. We  must  proceed  up<Mi  the  assumption 
that  she  would  not  consent  .to  the  reading  of 
the  deposition  upon  a  new  trial,  in  view  of 
the  fact  that  practically  Its  every  word  Is 
against  her.  Section  1214,  Remljigton's  Code, 
reads: 

"A  husband  shall  not  be  examined  for  or 
against  his  wife  without  the  consent  of  the  wife, 
Dor  a  wife  for  or  againat  her  husband  without 
the  consent  of  the  husband:  nor  shall  either, 
during  marriage  or  afterwards,  without  the  con- 
sent of  the  other,  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during 
marriage.  But  this  exception  shall  not  apply  to 
a  civil  action  or  proceeding  by  one  against  the 
other." 

That  this  applies  to  an  action  by  one 
spouse  for  the  alienation  of  the  affections  of 
the  other  is  well-settled  law.  Speck  v.  Gray, 
14  Wash.  58d,  45  Pac.  143 ;  Stanley  v.  Stan- 
ley, 27  Wash.  570,  68  Pac.  187;  13  B.  0.  L. 
1480.  It  Is  argued  that  the  competency  of 
Cecil  Lewis  Lyen  to  testify  upon  a  new  trial 
should  be  determined  as  of  the  time  his  dep- 
osition was  taken.  Conditions  may  arise 
under  which  micb  a  rule  would  be  applica- 
ble ;  but,  plainly,  we  think  such  rule  has  no 
application  here.  It  Is  manifest  that  the  dep- 
osition of  Cecil  Lewis  Lyen  was  taken  only 
because  of  his  absence  from  the  state.  Now, 
supposing  be  should  be  present  upon  a  new 
trial  Manifestly,  his  deposition  could  not 
be  read  In  evidence  by  the  express  provisions 
of  section  1245,  Rem.  Code,  for  the  reason 
that  Its  taking  and  use  would  then  no  longer 
exist.  See,  also,  8  R.  0.  L.  llSfl.  We  would 
then  have  the  remarkable  situation  of  a  wit- 
ness being  present  in  court,  not  privileged  to 
testify  except  by  his  wife's  consent,  and  yet 
his  deposition  read  In  evidence,  regardless  of 
her  consent,  if  the  contention  of  counsel  for 
appellants  be  well  founded.  Manifestly,  this 
is  not  the  law  applicable  to  such  a  situation. 
The  text  and  authorities  cited  thereunder 
in  13  Cyc.  995,  are  of  interest  in  this  con- 
nection, and  may  be  said  to  lend  some  sup- 
port to  our  conclusion,  though  we  do  not  cite 
them  as  being  exactly  in  point  We  are  of 
the  opinion  that  the  alleged  error  In  the  sup- 
pression of  the  deposition  Is  unavailing  to 
appellants. 

Some  contentions  are  made  as  to  certain 
other  claimed  errors  touching  the  admission 
and  exclusion  of  testimony,  and  the  giving 
and  refusal  to  give  Instructions  to  the  Jury. 
These  claims  of  error,  we  think,  are  so  whol- 
ly without  merit  as  to  not  call  for  discussion 
here. 

The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  HOLCOMB,  MOUNT, 
aiid  PULLERTON,  JJ.,  concur. 


REYNOLDS  et  al.  v.  CANTON  INS.  OFTIOB, 

LIMITED,  OF  HONG  KONG,  CHINA. 

(No.  13979.) 

(Supreme  Court  of  Washington.    Oct  11, 1917.) 

1.  INBUBANCE  <3=»389(6)— Mabinb  Insttbanob 
—Risk— Estoppel. 

In  an  action  upon  a  marine  insurance  policy 
to  recover  for  the  destruction  of  a  gas  boat  by 
fire,  beyond  the  trading  limits  defined  in  a  mar- 
^nal  provision,  where  the  jury  found  tliat  the 
usurer  knew  when  the  policy  was  issued  that 
the  boat  was  going  beyond  such  trading  limits,  it 
was  estopped  from  asserting  the  invalidity  of 
the  policy  for  a  violation  of  that  provision. 

2.  Insubancb  «=>629(2)— Makinb  Inbubarob 
— SumciENCY  OF  Complaint. 

A  complaint,  in  an  action  to  recover  upon  a 
marine  insurance  policy  for  the  destruction  of  a 
gas  boat  by  fire,  alleging  that  the  application 
therefor  was  made  to  the  insurer's  agent  and 
that  after  the  application  the  policy  was  issued 
and  delivered,  was  not  objectionable  because  not 
alleging  that  the  insurer  ever  accepted  the  ap- 
plication or  that  it  was  made  to  it 

3.  Insttbangb  «=>207(1)— Mabinb  Inbvbanob 
—Assignment— Validity. 

Where  a  policy  of  marine  insurance  on  a  gas 
boat  obtained  by  plaintiff  was  made  payable  to 
a  bank  which  had  a  mortgage  upon  the  boat  as 
an  additional  security,  and  the  bank,  before  suit 
was  brought,  assigned  to  plaintiff  all  its  inter- 
est under  the  policy,  the  provision  that  no  as- 
signment should  be  valid  unless  the  insurer's 
consent  was  first  obtained  and  indorsed  thereon 
did  not  apply.' 

4.  Tbial   «=3260(1)   —  RaqtrBSTEO   Inbtbxtc- 

TIONS— GlVBN  INSTBCCTIOKS. 

The  refusal  of  requested  instruction's  \^as 
not  error,  where,  so  far  as ,  they  contained  a 
correct  statement  of  the  law'  applicable  to  the 
case,  they  were  sufficiently  covered  by  the  in- 
structions given. 

5.  Trial  «=9374(2)— Advisobt  Vbbdict. 

Even  if  an  action  to  recover  upon  a  marine 
insurance  policy  was  an  equitable  action,  it 
would  not  have  been  error  for  the  trial  judge  to 
submit  the  issues  of  fact  to  the  jury  and  to 
use  the  verdict  as  advisory  merely. 

6.  Plbadinq  <S=9248(6)— Amenduent  of  Com- 
plaint. 

In  an  action  on  a  policy  of  marine  insurance 
an  amendment  of  the  complaint,  at  the  begin- 
ning of  the  trial,  by  pleading  an  estoppel  against 
the  insurer,  was  not  erroneous,  where  the  in- 
surer did  not  claim  a  surprise  and  ask  for  a 
continuance. 

7.  Action  ®=s>25(3)— Law  ob  Equitt— Aotioh 
UPON  Insurance  Policy. 

An  action  to  recover  upon  a  marine  insur- 
ance policy  for  the  destruction  of  a  gas  boat  by 
fire  beyond  the  trading  limits  defined  by  a  maiv 
ginal  clause,  wherein  the  complaint  alleged  that 
the  clause  was  inserted  wrongfully  and  without 
the  insured's  permission,  and  that  when  the  pol- 
icy was  issued  the  insured  knew  that  the  boat 
was  going  beyond  such  trading  limits  and  was 
estopped  from  claiming  the  benefits  of  the  clause, 
and  praying  that  the  policy  be  r^ormed  by  strik- 
ing out  the  clause  and  for  judgment  for  the 
amount  of  the  policy,  was  an  action  at  law,  and 
not  an  action  In  equity. 

8.  Insubance  €=»143(7)— Marine  iNstmANCE 
— Estoppel— Reformation  of  Pouct. 

In  such  case,  the  insured  would  be  entitled 
to  recover  without  a  reformation  of  the  policy 
on  the  theory  that  the  insured  was  estopped  from 
asserting  its  avoidance  by  trading  beyond  the 
limits  defined  by  the  marginal  clause. 
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Department  1.  Appeal  from  Superior 
Court,  King  County ;  John  S.  Jurey,  Judge. 

Action  by  S.  B.  Reynolds  and  another 
against  the  Canton  Insurance  Office,  Limited, 
of  Hong  Kong,  China.  Judgment  for  plain- 
tiffs on  the  verdict,  motion  for  Judgment  not- 
withstanding the  verdict  and  for  a  new  trial 
overruled,  and  defendant  appeals.    Amrmed. 

Bogle,  Graves,  Merrltt  &  Bogle,  of  Seattle, 
for  appellant.  Myers  &  Johnstone,  of  Seat- 
tle, for  respondents. 

i/LAXa,  3.  The  purpose  of  this  action  was 
to  recover  upon  a  marine  Insurance  policy  for 
the  destruction  of  the  gas  boat  Arnold  by 
fire.  The  cause  was  tried  to  the  court  and  a 
Jury,  and  resulted  In  a  verdict  In  favor  of 
the  plalntlfts.  The  defendant  made  a  motion 
for  Judgment  notwithstanding  the  verdict 
and  also  for  a  new  trial.  Both  of  these  mo- 
tions were  overruled,  and  Judgment  was  en- 
tered upon  the  verdict  in  the  sum  of  $2,114. 
The  defendant  appeals. 

The  facts  which  are  not  in  dispute,  or 
which  the  Jury  had  a  right  to  find  from  the 
evidence,  may  be  stated  as  follows:  The  re- 
spondents were  the  owners  of  the  Arnold. 
Norman  Whitehouse  &  Co.,  a  corporation, 
was  the  general  agent  of  the  Canton  Insur- 
ance Office,  the  appellant.  On  April  23, 1915, 
S.  B.  Reynolds,  one  of  the  respondents,  pre- 
sented a  written  application  to  Norman 
Whitehouse,  the  managing  officer  of  Norman 
Whitehouse  &  Co.,  for  a  policy  of  Insurance 
on  the  Arnold  in  the  sum  of  $6,000.  This  ap- 
plication contained  the  following  direction: 

"Have  this  policy  specify  that  the  said  launch 
will  sail  from  Seattle,  Washington,  to  Cape 
Yagataga,  Seward,  Cook's  Inlet,  plying  between 
said  ports  and  other  waters  of  South  Eastern 


Two  or  three  days  after  this  application 
was  presented,  Whitehouse  &  Co.  caused  the 
Arnold  to  be  surveyed  as  preliminary  to  the 
writing  of  the  insurance.  At  the  time  the 
survey  was  being  made,  Norman  Whitehouse 
was  told  by  Reynolds  that  the  boat  was  go- 
ing to  Seward  from  Cape  Yagataga,  and  from 
there  to  Cook's  Inlet  to  take  general  freight. 
A  policy  for  |2,000  was  written  on  April  30, 
1015,  and  thereafter  delivered  to  the  Nation- 
al City  Bank.  Upon  the  margin  of  this  pol- 
icy there  had  been  inserted  the  following: 

"Warranted  during  the  currency  of  this  policy 
vessel  to  be  employed  in  the  waters  of  Puget 
Sound,  British  Columbia  and  Southeastern  Alas- 
ka. Warranted  not  to  use  the  west  coast  of 
Vancouver  Island." 

Reynolds,  when  he  left  on  the  Arnold,  had 
not  seen  the  policy  and  knew  nothing  of  its 
contents.  On  the  21st  day  of  July,  1816,  the 
Arnold,  while  near  the  entrance  to  Cook's  In- 
let, and  beyond  the  trading  limits  defined  in 
the  marginal  clause,  was  destroyed  by  fire.  As 
already  indicated,  by  this  action  it  was 
sought  to  recover  upon  the  policy.  The  de- 
fense to  the  action  was  that  at  the  time  the 
Arnold  was  destroyed  It  was  beyond  the 


trading  limits  defined  In  the  nmrgiTiiii  clause 
of  the  policy. 

[1]  The  first  question  to  be  determined  is 
whether  the  respondents  have  a  right  to  pre- 
vail notwithstanding  this  marginal  clause. 
The  application  for  the  policy  spedfled 
Cook's  Inlet  as  within  the  trading  limits 
there  defined.  Reynolds  testified  tliat  he  In- 
formed Whitehouse,  whUe  the  survey  of  the 
boat  was  being  made,  that  he  expected  to 
take  the  boc^t  to  Cook's  Inlet  The  surveyor's 
report  specified  Seward,  Alaska,  as  one  of 
the  places  where  the  boat  would  he  onployed 
on  its  voyage.  In  answer  to  a  special  inter- 
rogatory, the  Jury  found  that  Whitehouse  & 
Co.  knew  at  the  time  of  the  issuance  of  the 
policy  that  the  Arnold  was  going  to  a  point 
beyond  the  trading  limits  defined  in  the  mar- 
ginal clause.  If,  at  the  time  the  policy  was 
issued,  the  appellant,  or  its  agent,  knew  that 
the  Arnold  was  going  beyond  the  trading 
limits  prescribed  in  the  marginal  dause,  it 
would  be  estopped  from  asserting  the  invalid- 
ity of  the  policy  for  a  violation  of  that  pro- 
vision. In  Mesterman  v.  Home  Mutual  Ins. 
Co.,  5  Wash.  624,  82  Paa  458,  84  Am.  St 
Rep.  8T7,  it  was  said: 

"Although  there  are  some  cases  holding  the 
contrary,  we  think  the  decided  weight  of  author- 
ity, as  well  as  the  better  reasoning,  is  in  favor 
of  the  rule  that  an  insurance  company  is  estop- 
ped from  asserting  the  invalidity  of  its  policy 
at  the  time  it  was  issued  for  the  violation  of  any 
of  the  conditions  of  such  policy,  or  the  applica- 
tion therefor,  if,  at  the  time  that  it  was  so  is- 
sued, the  fact  of  such  violation  was  known  to 
the  company,  or  its  duly  authorized  agent" 

In  McElroy  v.  British  America  Assur.  Co., 
94  Fed.  990,  36  a  0.  A.  615,  the  federal  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 
used  this  language: 

"Under  the  weight  of  authority,  the  defend- 
ant is  estopped  from  asserting  the  invalidity  of 
its  policy  for  violation  of  the  conditions  of  the 
policy,  if  such  alleged  violation  was  known  by 
the  defendant  at  the  time  of  its  issue.  Mester- 
man V.  Insurance  Co.,  5  Wash.  524,  32  Pac.  458 
[34  Am.  St.  Rep.  8771.  'If  the  agent  knew  of 
the  other  insurance  wnen  the  contract  was  en- 
tered into,  it  is  not  only  a  waiver  of  notice,  but 
also  of  a  forfeiture  on  that  ground.'  Wood,  Ins. 
i  406.  In  Beebe  v.  Insurance  Co..  93  Mich.  514. 
53  N.  W.  818  [18  L.  R.  A.  481,  32  Am.  St  Rep. 
519],  it  was  held  that  where  the  agent  of  the  in- 
surance company,  with  knowledge  as  to  the 
amount  of  incumbrance  upon  property  insured, 
misstated  such  amount  in  an  application  for  in- 
surance made  out  by  him,  and  wliich  plaintiff, 
without  reading,  signed,  and  the  agent  asaored 
plaintiff  that  the  application  was  aU  right  and 
that  she  was  fully  protected  the  defendant  com- 
pany cduld  not  deny  its  liability  under  a  pro- 
vision of  the  policy  that  the  application  was  a 
warranty  as  to  the  material  facts,  and  tliat  a 
misstatement  would  void  it;  the  company  being 
presumed  to  have  the  knowledge  of  its  agent" 

The  evidence  shows,  and,  in  answer  to  spe- 
cial interrogatories,  the  Jury  found,  that 
Whitehouse  knew  when  the  policy  was  issued 
that  the  boat  was  going  beyond  the  trading 
limits  defined  In  the  marginal  clause,  and 
that  respondents  did  not  know  of  this  clause 
until  after  Reynolds  returned  from  Alaska, 
which  was  subsequent  to  the  fire. 
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[2]  The  appellant  contended  in  the  trial 
court,  and  repeats  the  contention  here,  that 
the  amended  complaint  upon  which  the  ac- 
tion was  tried  did  not  state  a  cause  of  action, 
and  tbenefore  its  demurrer  thereto  should 
have  been  sustalaed.  The  basis  of  this  con- 
tention is,  if  we  understand  it  correctly,  that 
the  complaint  doest  not  allege  that  the  appel- 
lant ever  accepted  the  application  made  by 
the  recq;>ondent8,  and  that  it  does  not  allege 
that  the  application  was  made  to  the  Canton 
Insurance  Office,  the  appellant  The  com- 
plaint, however,  does  allege  that,  after  the 
presentation  of  the  application,  the  policy 
was  issued  and  delivered.  The  objection  that 
the  complaint  does  not  allege  that  the  appli- 
cation was  made  to  the  appellant  is  also 
without  merit  It  is  alleged  that  the  applica- 
tion was  made  to  the  agent  of  the  appellant 

[3]  It  Is  further  contended  that  the  re- 
spondents failed  to  prove  any  interest  in  the 
subject-matter  of  the  suit.  The  policy,  at  the 
time  it  was  Issued,  was  made  payable  to  the 
Nati(»)al  Olty  Bank.  This  was  because  that 
bank  then  had  a  mortgage  upon  the  Arnold 
In  the  sum  of  |1,000  and  desired  the  Insur- 
ance policy  as  an  additional  security.  The 
premium  upon  the  policy  was  paid  by  the 
respondents,  and  it  was  Issued  upon  the  ap- 
plication of  Reynolds.  Before  the  suit  was 
Instituted,  the  bank  made  a  written  assign- 
ment to  the  respondents  of  all  its  right,  title, 
or  interest  under  the  policy  as  Issued.  The 
provision  of  the  policy  that  no  assignment 
thereof  shall  be  valid  unless  the  written  con- 
sent of  the  insurer  be  first  obtained  and  In- 
dorsed thereon  is  not  applicable  to  the  facts 
In  this  case. 

[4]  Error  Is  assigned  as  to  Instructions 
given  and  requests  refused,  but  we  find  no 
error  in  this  regard.  The  cause  was  pre- 
sented to  the  Jury  upon  the  theory  that,  if 
the  appellant  or  its  agent  knew  at  the  time 
of  the  Issuance  of  the  policy  that  the  Arnold 
upon  the  voyage  then  contemplated  was  to 
go  beyond  the  trading  limits  prescribed  in 
the  marginal  clause.  It  would  be  estopped 
from  asserting  that  clause  in  defense  to  the 
action,  and  the  respondents  would  not  be 
bound  by  the  clause  written  in  the  marglu'of 
the  insurance  policy  unless  they  had  agreed 
thereto,  or  had  knowledge  thereof  when  the 
policy  was  written  or  before  the  Are.  These 
Instructions  correctly  presented  to  the  Jury 
the  law  as  applicable  to  the  facts  in  the  case. 
The  instructions  requested  and  refused,  so 
far  as  they  contain  a  correct  statement  of 
the  law  applicable  to  the  case  were  sufficient- 
ly covered  in  the  Instmctlons  given. 

[I]  Another  contention  of  the  appellant  Is 
that  the  action  was  one  in  equity,  and  there- 
fore siionld  have  been  tried  without  a  Jury 
fiven  If  it  were  an  equitable  action.  It  would 
not  have  been  error  for  the  trial  Judge  to  sub- 
mit the  issues  of  fact  to  the  Jury  and  use  the 


verdict  as  advisory  merely,  and  in  no  manner 
bound  thereby  should  it  not  meet  with  hl» 
approval.  Dalton  v.  Union  Gap  Irrlgatloa 
Co.,  69  Wash.  303,  124  Pac.  1128;  Bnos  v. 
Hamblen,  79  Wash.  683,  140  Pac.  676. 

[6,  7]  But  we  think  the  action  was  one  at 
law  rather  than  in  equity.  1^  complaint, 
speaking  generally,  was  in  the  ordinary  form 
of  an  action  upon  an  Insurance  policy  for 
the  purpose  of  recovering  the  value  of  itrop- 
erty  destroyed  by  fire.  In  addition  to  the 
allegations  usually  found  in  such  complaints, 
it  was  here  alleged  that  the  marginal  clause 
in  the  policy — setting  It  out — ^was  Inserted 
wrongfully  and  without  authority  or  permis- 
sion of  the  respondents,  and  that  at  the  time 
of  the  Issuance  of  the  policy  the  appellant 
knew  that  the  Arnold  was  loaded  with  passen- 
gers and  freight  destined  to  a  point  beyond  the 
trading  limits  prescribed  in  the  marginal 
clause,  and  was  therefore  estopped  from 
claiming  the  benefit  of  that  clause.  It  is  true 
that  the  complaint  was  amended  at  the  be- 
ginning of  the  trial,  over  objection,  by  plead- 
ing the  estoppel.  The  appellant  did  not  claim 
surprise  and  ask  for  a  continuance,  and  there- 
fore there  was  no  error  in  permitting  the 
amendment.  Tlie  complaint  prayed  that  the 
policy  be  reformed  by  striking  out  the  mar- 
ginal clause  and  for  Judgment  for  the  amount 
of  the  policy.  The  facts  pleaded  in  the  com- 
plaint would  Indicate  that  it  was  an  action 
at  law.  The  fact  that  there  was  a  prayer, 
not  only  for  Judgment  for  the  amount  of  the 
policy,  but  for  reformation  thereof,  would  not 
necessarily  change  the  character  of  action 
as  made  by  the  allegations  of  the  complaint 
Gushing  V.  Williamsburg  City  Fire  Ins.  Co., 
4  Wash.  638,  30  Pac.  736. 

[8]  If  the  appellant  or  Its  agent,  as  the 
Jury  found,  knew  at  the  time  the  policy  was 
issued  that  the  Arnold,  upon  the  voyage  con- 
templated, was  to  go  bey<»id  the  trading 
limits  prescribed  in  the  marginal  clause,  and 
if  the  respondents  had  not  consented  to  such 
clause,  and  had  no  knowledge  thereof  until 
subsequent  to  the  flre,  then  the  respondents 
would  be  entitled  to  prevail  without  a  ref- 
ormation of  the  policy,  upon  the  theory  that 
the  appellant  was-  estopped  from  asserting 
the  provisions  of  the  policy  defining  the  trad- 
ing limits  to  be  other  than  those  specified  in 
the  application. 

The  Judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  CHADWIOK,  MORRIS, 
and  WEBSTER,  JJ.,  concur. 


STATE  V.  GREAT  NORTHERN  RT.  CO. 

(No.  13895.) 

(Supreme  Court  of  Washington.    Oct  16,  1917.) 

CouHXBCi:  ig=>14— Intebstatb  Commerce— In- 

TOXICATINO  LiQUOBS— PeRMTTS  TO  ShIP. 

Althoagh  a  permit  had  been  issued  for  the 
shipment  of  liquor  where  it  was  not  attached  to 
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the  containers  at  the  time  of  shipments,  as  re- 
qnired  by  Initiative  Measure  No.  3  (Laws  191S, 
p.  13)  I  18,  the  shipment  was  contrary  to  the 
laws  of  this  state,  and  its  character  as  interstate 
commerce  would  thereby  be  divested. 

Bn  Bana    On  petition  for  rehearing.    De- 
nied. 
For  former  opinion,  see  166  Pac.  1073. 

PER  CURIAM.  Since  the  opinion  in  thla 
oase  (165  Pac.  1073)  was  filed,  a  petition  has 
been  presented  by  the  appellant.  In  which, 
complaint  la  made  because  the  court  did 
not  consider  more  In  detail  two  questions 
presented  in  the  appellant's  brief  and  upon 
the  oral  argument. 

The  first  of  these  questions  was  whether 
the  labeling,  marUng,  and  manner  of  trans- 
porting, handling,  and  delivering  the  liquor 
shipment  In  question  was,  or  should  be,  regu- 
lated by  secUons  238,  239,  and  240  of  tbe 
penal  statutes  of  the  United  States,  act  of 
Congress  of  March  4,  1909,  c.  321,  35  Stat. 
1138  (U.  S.  Comp.  St  1916,  K  10408,  10409, 
10410),  and  whether,  under  section  8,  art  1,  of 
tbe  United  States  Constitution,  tbe  provi- 
sions of  this  statute  were  exclusive  of  legis- 
lation by  the  states  upon  the  same  subject. 

Tbe  other  contention  was  that  under  sec- 
tion 17  of  Initiative  Measure  No.  3  and  the 
permit  Issued  by  the  county  auditor,  the  ship- 
ment of  liquor  In  question  was  a  permitted 
one,  and  therefore  a  lawful  abipment  under 
the  laws  of  the  state  of  Washington,  and 
was  not  subject  to  the  provisions  of  tbe 
Webb-Kenyon  Act  (Act  March  1,  1913,  c.  90, 
87  Stat  699  [U.  S.  Comp.  St.  1916,  {  8739]). 

We  think  both  of  these  questions  were  suffi- 
ciently covered,  though  In  general  language, 
In  the  original  opinion.  That  opinion  was 
rested  upon  tbe  recent  decision  of  the  feder- 
al Supreme  Court  in  the  case  of  Clark  Dis- 
tilling Co.  V.  Western  Maryland  R.  Co.,  242 
U.  S.  311,  37  Sup.  Ct.  180,  61  L.  Ed.  Si6,  L. 
R.  A.  1917B,  1218,  Ann.  Cas.  1917B,  845. 
It  was  there  held  that  tbe  purpose  of  the 
Webb-Kenyon  Act  was  to  prevent  the  Im- 
munity characteristic  of  interstate  commerce 
from  being  used  to  permit  the  receipt  of  liq- 
uor through  such  commerce  "In  states  con- 
trary to  their  laws,"  and  that  the  "regula- 
tion which  the  Webb-Kenyon  Act  contains 
permits  state  prohibitions  to  apply  to  move- 
'  ments  of  liquor  from  one  state  Into  another." 

In  this  case  the  liquor  was  sdzed  nnder 
tbe  provisions  of  the  state  law  (Iidtlatlve 
Measure  No.  3,  Laws  of  1916,  c.  2,  p.  2). 
Whether  the  Webb-Kenyon  Act  repealed  sec- 
tions 288,  239,  and  240  of  the  federal  penal 
statutes  Is  a  question  not  necessary  for  ns 
to  determine,  because.  If  tbe  Webb-Kenyon 
Act  divested  Intoxicating  liquor  of  Its  charac- 
ter as  Interstate  conunerce  when  It  was 
brought  Into  the  state  contrary  to  tbe  laws 
tbereof,  It  would  seem  to  necessarily  follow 
that  It  would  be  subject  to  tbe  state  laws. 


since  It  no  longer  had  tbe  Character  of  Inter- 
state commerce. 

Upon  the  last  question  above  stated — that 
the  shipment  was  a  permitted  one,  because 
a  permjit  had  been  Issued  by  the  county  audi- 
tor, and  was  therefore  not  subject  to  the  pro- 
visions of  the  Webb-Kenyon  Act — It  may  be 
said  that,  while  the  permit  had  been  Issued, 
it  was  not  attached  to  tbe  shipment,  as  re- 
quired by  section  18  of  Initiative  Measnre 
No.  3.  Wlthont  a  permit  being  affixed,  as 
required  by  the  statute.  It  would  be  a  ship- 
ment contrary  to  the  laws  of  tbe  state,  and 
Its  character  as  Interstate  conunerce  would 
thereby  be  divested.  In  our  opinion,  we  may 
say  again  that  tbe  Oark  Distilling  Co.  Case 
is  controllibg. 

The  petition  will  be  denied. 


FAHET  et  al.  v.  SHAFER  A  aL    (No.  13674.) 
(Sapreme  Court  of  Washington.    Oct.  17, 1917.) 

1.  lilBEI.   AND    SlANDEB   ^SS>4S,    44(1),   46(1)— 

"Qualified  Peivilkoi"— Intebest. 
Where  a  communication  is  prompted  by  a 
duty  to  the  public  or  to  a  third  person,  or  is 
made  tonching  a  matter  in  which  the  party 
making  it  has  an  interest  to  another  liavmg  a 
corresponding  interest,  it  is  privileged  if  made 
in  good  faith  and  without  malice. 

[Ed.  Note, — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Qualified 
Privilege.1 

2.  Libel  and  Si<andeb  «=>4,  61(1}— Grvn,  Ac- 
tions—Malice. 

Malice  is  not  ordinarily  an  essential  element 
in  a  civil  action  for  damages  for  libel  or  slander, 
but  It  is  essential  if  the  matter  set  up  is  quali- 
fiedly  privileged. 

3.  Libel  and  Slander  ®=9 123(8) — Quautied 

PBIVILKQB— QtJESTION   FOB  JUBT. 

Whether  a  statement  in  good  faith  and 
without  malice  is  privileged  is  a  questioD  for 
the  court,  but,  if  there  is  any  evidence  reason- 
ably tendmg  to  show  malice,  it  is  for  the  jury. 

4.  Libel  and  Slandeb  9=»45(2)— QtTALiriED 
Pbivilegb— Interest. 

Where  plaintiffs  opened  an  upstairs  cloth- 
ing store  and  advertised  that  they  sold  $25 
clothes  for  $15  because  they  had  no  expensive 
ground  floor  rent,  nor  expensive  show  cases  or 
windows,  other  ground  floor  merchants  were 
qualifiedly  privileged  in  stating  to  the  newspa- 
per advertising  manager  that  plaintiffs  could 
no^  do  business  on  that  basis,  and  that  tbey. 
would  go  broke  and  asldng  such  persons  to  look 
into  their  business. 

5.  Libel  and  Slandeb  «=>112(2)— Maucb— 
Evidence— SuFnciENCT. 

Evidence  held  insufficient  to  show  malice  in 
statements  made  by  defendants  as  to  plaintiffs' 
business  and  their  advertising. 

6.  Libel  and  Si<andeb  <3=>22— Conditional 
Stateuents. 

Mere  expressions  of  opinion  or  conditi<HMl 
statements  or  imputations  are  sot  libelous. 

Department  2.  Appeal  from  Snperior 
Court  King  County;  John  S.  Jurey,  Judge. 

Action  by  T.  P.  FUiey  and  another,  co- 
partners, against  Julius  Sbafer  and  others,  as 
tbe  Seattle  Retail  Clothiers'  Assodatloa. 
Judgment  for  d^endants,  and  plaintiffs  ap- 
peal.   Affirmed. 
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JiAn  H.  Perry,  of  New  Y<»k  Cit?,  and  O. 
U  wuiett,  of  Seattle,  for  appellants.  Peters 
&  Powell  and  Arthur  Hutcbinson,  all  of  Seat- 
tle, for  respondents. 

ELLIS,  C.  J.  In  this  action  plaintiffs,  co- 
partners In  the  retail  clothing  business, 
sought  to  recover  damages  claimed  as  the  re- 
sult of  certain  acta  and  utterances  of  defend- 
ants, as  Seattle  Retail  Clothiers'  Associati(m, 
which  it  was  charged  were  done  and  made  in 
furtherance  of  a  conspiracy  to  injure  plain- 
tiffs' business  and  destroy  their  credit 

Plaintiffs  diarged:  (1)  That  defeadantst 
on  Fetenary  17,  1915,  wrongfully  and  mali- 
ciously and  by  certain  aetailed  false  state- 
ments persuaded  the  Times  Printing  Compa- 
ny to  break  an  advertising  contract  with 
plaintiffs,  and  for  three  weeks  to  refuse  to 
accept  advertising  from  them,  and  thereafter 
to  accept  only  censored  advertising  from 
them ;  (2)  that  on  or  about  April  1,  1915,  de- 
fendants maliciously  and  without  Justifica- 
tion and  by  certain  detailed  false  statements 
attemjited  to  persua'de  and  procure  the  Se- 
attle Ad  Club  to  prosecute  plaintiffs  for  the 
alleged  crime  of  false  advertising;  (3)  that 
defendants,  about  April  1,  1915,  by  certain 
detailed  false  statements  and  by  threats  not 
to  trade  with  certain  enumerated  wholesale 
clothing  manufacturers,  attempted  to  per- 
suade and  prevent  such  manufacturers  from 
giving  credit  to  or  selling  goods  to  plaintiffs. 
Damages  were  claimed  in  the  sum  of  $20,000. 

Defendants  answered  by  general  and  sp^ 
clal  denials,  and  alleged  as  an  affirmative  de- 
fense that  they  themselves  were  advertisers 
in  the  Times  newspaper,  and  that  plaintiffs' 
advertisements  therein  were  to  the  effect  that 
plaintiffs  occupied  upstairs  business  quarters, 
comparatively  inexpensive,  and  other  mer- 
chants In  the  dty  occupied  expensive  ground 
floor  rooms  with  luxurious  and  extravagant 
fixtures  involving  large  rentals,  and  that 
plaintiffs  were  thus  able  to  undersell  an'd  did 
undersell  such  ground  floor  merchants,  who 
were  Imposing  on  the  public  by  charging  in 
the  cost  of  their  goods  their  extravagant 
rents,  so  that  plaintiffs  were  able  to  sell  and 
were  selling  $26  suits  for  $15,  which  compe- 
tition the  'ground  floor  clothiers  were  un- 
able to  meet ;  that  derfendants  interviewed  the 
general  manager  and  the  advertising  mana- 
ger of  the  Times,  objected  to  such  advertis- 
ing, and  requested  them  to  look  into  the 
matter  and  correct  It  In  fairness  to  the  de- 
fendants; that  this  was  done  in  good  faith 
without  any  attempt  to  injure  the  plaintiffs 
or  other  upstairs  business;  and  that  the 
statements  made  to  the  representatives  of  the 
Times  were  true. 

nie  oral  evidence  was  extremely  volnml- 
noos,  and  was  supplemented  by  a  large  num- 
ber of  exhibits.  We  find  It  impracticable 
within  the  reasonable  compass  of  an  opinion 
more  than  broadly  to  notice  its  salient  fea- 
tures. Plaintiffs  were  doing  a  men's  cloth- 
ing business  on  the  third  floor  of  the  Arcade 


Building  in  Seattle,  tnH  were  what  is  knowc 
as  uiwtalrs  clothing  merchants.  Defendants 
were  doing  the  same  kind  of  business  at  dif- 
ferent locations  In  street  level  store  rooms, 
and  are  known  as  street  level  or  downstairs 
clothiers.  Most  of  the  latter  were  members 
of  the  Seattle  Betall  Clothiers'  Association, 
but  there  was  no  evidence  that  such  associa- 
tion was  formed  for  the  purpose  of  attack' 
ing  plaintiffs  or  in  furtherance  of  any  con- 
spiracy against  them  or  any  one  else.  Its 
purpose  was  to  promote  the  legitimate  busi- 
ness Interests  of  its  members.  There  was 
no  evidence  that  plaintiffs  oonld  not  have 
become  members  had  they  so  desired.  Plain- 
tiffs had  a  long  time  advertising  contract 
with  the  Seattle  Times.  Defendants  were 
also  advertisers  in  the  same  newspaper.  For 
a  consideraUe  time  prior  to  the  present  con- 
troversy plaintiffs  had  been  running  in  that 
paper  conq>icQoas  advertisements,  samples 
of  which  are  In  evidence,  impliedly  charging 
the  street  level  dealers  with  adding  the  ex- 
pense of  their  high  street  levri  rents,  luxu- 
rions  outflttings,  extravagant  fixtures,  and 
the  like,  to  the  selling  price  of  their  goods, 
an'd  stating  that  plaintiffs  were  s^Ung  for 
$15  the  same  suits  sold  for  $25  in  street  level 
stores,  and  that  by  catting  out  exorbitant 
street -level  rents  and  useless  store  fronts 
plaintiffs  were  able  to  do  this  "every  day  in 
the  year."  Some  of  these  advertisements  also 
In  substance  charged  the  street  level  mer- 
ohants  with  advertising  "fake"  reduction 
sales  after  having  asked  "two  or  three  prof- 
its on  each  gannent  daring  the  rest  of  the 
year." 

The  evidence  shows  that  defendants  resent- 
ed these  ImpntationB,  eaU  that  one  of  two 
of  them  threatened  to  withdraw  their  own 
advertisements  from  the  Times  If  It  continu- 
ed to  pnbllah  advertisements  of  the  character 
complainefd  of.  It  was  finally  arranged  on  re- 
quest of  Joseph  Blethen,  the  general  man- 
ager of  the  Times,  that  he  and  J.  Fred  Braid, 
its  advertising  manager,  meet  with  the  Retail 
Clothiers'  Association  at  a  luncheon  and  dis- 
cuss the  matter.  Blethen,  whose  testimony . 
was  given  in  an  evident  spirit  of  fairness, 
testified  to  the  effect  that  defendants'  objec- 
tion to  plaintiffs'  advertisements  was  directed 
to  the  continual  reference  to  the  fancy  store 
fronts,  exorbitant  rents,  and  expensively  run 
stores  of  the  street  level  merchants,  and  to 
the  claim  that  plaintiffs  were  selling  $26 
suits  for  $15 ;  that  some  of  those  present  at 
the  luncheon  asserted  that  plalntlfFs  could 
not  continue  In  business  and  pay  their  bills 
and  sell  what  are  known  as  $25  suits  for  $15 
continuously;  that  if  they  were  doing  busi- 
ness that  way  sooner  or  later  there  would  be 
a  crash.    He  said: 

"They  made  It  plain  that  in  their  belief  It 
could  not  be  done.  They  slammed  the  table  and 
said,  'They  can't  do  it ;'  that  there  mast  be  some- 
thing Fahey  &  Brockman  were  keeping  back; 
that  a  business  carried  aa  in  that  way  could  not 
succeed." 
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Braid  substantially  corroborated  this  ver- 
sion of  the  conference,  and  added  that  some- 
body made  the  statement  that  Vahey  & 
Brockman  were  a  "fly-by-nlght"  concern,  ana 
that  the  history  of  upstairs  stores  had  been, 
that  most  of  them  had  "gone  broke."  The 
result  of  the  conference  was  that  Blethen 
and  Braid  agreed  to  make  an  Investigation, 
and  the  president,  speaking  for  the  associa- 
tion, stated  that  the  members  would  be  sat- 
isfied with  whatever  conclusion  was  reacJied. 
There  was  no  evidence  that  at  this  meeting 
there  was  any  threat  of  withdrawal  of  de- 
fendants' advertisements  or  of  any  coercive 
measures.  Pending  the  Investigation  plain- 
tiffs' advertisements  were  suspended  for  a 
period  of  about  two  weeks.  Thereafter  they 
were  censored,  as  Blethen  testified.  In  accord- 
ance with  the  general  policy  of  the  paper 
not  to  permit  adverse  criticisms  of  competi- 
tors, and  the  only  change  made  was  to  re- 
quire plaintiffs  to  refrain  from  specific  criti- 
cism of  ground  floor  dealers.  Plaintiffs  were 
still  permitted  to  exploit  their  own  economical 
manag^nent  and  to  repeat  ad  libitum  the 
statement  that  they  were  selling  |25  salts 
for  $15. 

The  Seattle  Ad  Clnb  la  oonxpoeed  of  ad- 
vertising and  newspaper  men,  and  has  a 
"vigilance  committee"  for  the  purpose  of 
looking  after  questionable  advertising.  It 
appears  that  at  the  lundieon  Braid  suggested 
that  the  matter  be  taken  up  with  the  Ad 
-Club,  and  pointed  out  the  fact  that  there  was 
a  state  statute  against  false  advertising. 
Some  of  the  defendants  accordingly  took  the 
matter  up  with  the  president  of  the  Ad  Cnub 
and  chairman  of  the  "vigilance  committee" 
asking  them  to  investigate  plaintiffs'  adver- 
tisements and  take  some  action.  Nothing, 
however,  was  done  by  the  club  except  to  send 
to  plaintiffs  a  copy  of  the  state  law  with 
•certain  portions  underscored.  No  prosecu- 
tion was  attemi)ted,  or  even  seriously  con- 
sidered. 

As  to  the  third  dtarge  It  appeared  that  two 
or  three  of  the  defendants  did  threaten  not 
to  deal  with  certain  wholesalers  so  long  as 
they  continued  to  sell  goods  to  upstairs  mer- 
chants who  were  running  the  objectionable 
advertisements.  The  evidence  was  uncon- 
tradicted, however,  that  this  was  not  done 
as  the  result  of  any  action  of  the  Retail 
Clothiers'  Association,  and  that  the  associa- 
tion never  even  considered  such  a  course. 
"There  was  no  evidence  that  any  wholesaler 
refused  to  sell  to  plaintiffs  on  account  of 
the  threatened  loss  of  any  of  def^idants' 
'business,  nor  was  there  any  evidence  that 
such  threats  caused  any  Impairment  of  the 
plaintiffs'  credit  with  any  wholesaler. 

The  trial  court  was  of  the  opinion  that 
plaintiffs  were  the  aggressors  in  the  contro- 
versy, and  that  defendants  were  justified  in 
stating  their  ylewB  to  Blethen,  Braid,  and 
the  Ad  Olub,  and  In  asking  them  to  Investi- 
gate. He  was  also  of  the  opinion  that  in  so 
4lolng  they  were  acting  within  the  rule  of 


privilege,  and  did  not  make  any  unqualified 
charges  of  dishonesty  against  plaintiffs.  On 
these  grounds  he  granted  defendants'  motion 
for  a  nonsuit.    Plaintiffs  appealed. 

[1]  Assuming  for  the  nonce  that  the  com- 
munications to  Blethen,  Braid,  and  the  Ad 
Club,  if  they  had  been  made  under  other  cir- 
cumstances, would  have  been  slanderous  per 
se,  the  question  Is  whether  they  were  so  un- 
der the  circumstances  here  shown  or  do  they 
fall  within  the  rule  of  qualified  privilege? 
That  rule  may  be  stated  as  follows:  Where 
a  communication  is  pron^ted  by  a  duty  to 
the  public  or  to  a  third  person,  op  Is  made 
touching  a  matter  in  which  the  party  making 
it  has  an  interest  to  another  having  a  cor- 
responding interest,  it  is  privileged  if  made 
in  good  faith  and.  without  maJlce.  Newell, 
Slander  and  Ubel  (2d  Ed.)  p.  391 ;  Locke  v. 
Bradstreet  Co.  (C.  C.)  22  Fed.  771,  773; 
Montgomery  v.  Knox,  23  Fla.  595,  3  South. 
211 ;  Flnley  v.  Steele,  169  Mo.  299,  60  S.  W. 
108,  52  L.  R.  A.  852,  853 ;  Dale  v.  Harris,  109 
Mass.  196;   25  Cyc.  385. 

[2]  In  this  state  malice  Is  not  ordinarily 
an  essential  element  in  the  dvll  action  for 
damages  for  libel  or  slander.  Wilson  ▼. 
Sun  Pub.  Co.,  85  Wash.  503,  515,  148  Pac 
774,  Ann.  Cas.  1917B,  442.  But  this  is  not 
true  In  cases  involving  the  qualified  privilege. 
In  sudii  cases  actual  malice  must  be  proved 
before  there  can  be  a  recovery.  This  follows 
from  the  very  nature  of  the  privilege  which 
in  Itself  is  a  complete  defense  in  the  absence 
of  malice.  The  burden  In  such  cajses  Is  upon 
the  plaintiff  to  prove  the  existence  of  malice. 
Newell,  Slander  and  Libel  (2d  Ed.)  p.  391; 
Flnley  v.  Steele,  supra;  Dale  v.  Harris,  sa- 
pra;  Ooogler  v.  Rhodes,  38  Fla.  240,  21 
South.  109,  56  Anx  St.  Rep.  170. 

[8]  Whether  a  statement,  if  made  In  good 
faith  and  without  malice,  is  privileged,  Is  a 
question  for  the  court  But  if  there  Is  any 
evidence  reasonably  tending  to  show  actual 
malice,  the  plaintiff  has  the  right,  notwith- 
standing the  privileged  character  of  the  com- 
munication, to  have  the  question  of  malicious 
excess  of  privilege  submitted  to  the  jury  up- 
on such  evidence.  Fresh  ▼.  Gutter,  73  Md. 
87,  20  Atl.  774,  10  L.  R.  A.  67,  68,  25  Am. 
St.  Rep.  575;  Newell,  Slander  and  Ubel  (2d 
Ed.)  p.  393.  Where  the  qualified  privilege 
exists,  and  the  court  can  see  that  the  lan- 
guage used  will  warrant  no  Inference  of  mal- 
ice, and  there  is  no  other  proof  of  malice, 
it  Is  the  duty  of  the  court  to  grant  a  non- 
suit Llddle  V.  Hodges,  16  N.  T.  Super.  Ct 
537;  NeweU,  Slander  and  Libti  (2d  Ed.)  i». 
.392. 

[4]  Applying  these  principles  to  the  facta 
and  circumstances  before  us,  we  are  dear 
that  the  communications  made  to  Blethen, 
Braid,  and  the  Ad  Club  were  quallfiedly 
privileged.  That  respondents  had  a  personal 
Interest  In  the  subject-matter  of  the  com- 
munications there  can  be  no  question.  Ap- 
pellants' advertisements  were  a  direct  at- 
tack upon  theut  and  their  business  methods. 
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Thegr  were  cbarged  Wltli  business  extrara- 
gance,  exorbitant  prices,  and  advertising 
fake  sales.  That  Blethen  and  Braid,  as 
manager  and  adTertislng  agent  of  the  news- 
paper, also  had  a  peculiar  interest  in  the  mat- 
ter, seems  eQually  patent  It  was  naturally 
to  tbelr  Interest  to  treat  all  patrons  of  theil: 
advertising  columns  fairly  and  that  they  be 
given  a  chance  to  investigate  as  to  the  Jus- 
tice of  any  ground  of  complaint  and,  if  pos- 
sible, remedy  it.  Blethen  testified  to  the 
effect  that,  Ind^endently  of  this  controversy 
and  regardless  of  the  truth  of  the  criticisms, 
It  was  the  poUcy  of  his  paper  not  to  run  ad- 
vertisements containing  speciflo  criticisms 
of  the  advertiser's  competitors,  and  that  he 
would  have  censored  appellants'  advertise- 
ments In  that  regard  without  complaint  had 
he  noticed  them. 

A  similar  mutuality  of  interest  is  apparent 
as  to  the  Ad  Olnb.  It  was  created  for  the 
spedflc  purpose  of  preventing  questionable 
advertising,  and,  to  this  end,  fathered  the 
statute  against  false  advertising.  Some  of 
the  respondents  were  members.  The  evi- 
dence indicates  little  more  than  that  they 
and  other  members  of  the  Retail  Clothiers' 
Association  suggested  that  the  Ad  Club  in- 
stitute a  test  case  to  determine  whether  the 
upstairs  clothiers  were  violating  the  law, 
and  to  that  end  that  the  vigilance  committee 
of  the  club  investigate  the  matter.  Some  in- 
vestigation was  made,  but  no  action  was 
commenced,  nor,  so  far  as  the  record  shows, 
was  any  action  threatened. 

The  trial  court  committed  no  error  in  hold- 
ing that  on  the  established  fftcta  the  occa- 
sion of  the  oommunicatlons  and  the  relation 
of  the  parties  to  the  subject-matter  was  sudi 
as  to  Invoke  the  rule  of  qualifled  privilege. 

[f  ]  The  next  anesHon  Is :  Was  there  suf- 
ficient evldMice  of  malice  to  take  the  case  to 
the  Jury  on  the  question  of  excess  of  privi- 
lege? We  think  not  The  occasion  and  dr- 
cnmstances  were  such  that  respondents 
should  plainly  state  what  they  honestly  be- 
lieved to  be  true.  When  It  Is  remembered 
tliat  appellants  were  the  aggressors  and  had 
(duurged  reflp<»dents,  not  by  name.  Indeed, 
but  by  a  designation  equally  certain,  with 
ezorMtajit  charges,  questionable  business 
methods,  and  with  advertising  "fake"  reduo- 
ti<«  sales,  an  extreme  of  temperate  statement 
oould  bandly  be  expected.  Yet  even  so 
when  fairly  considered,  respondents'  state- 
ments meant  no  more  than  that,  In  their  be- 
lief, appellants  could  not  sell  what  was  known 
in  the  trade  as  $25  suits  for  $16  and  continue 
long  in  the  business. 

"This  privilege  is  aot  defeated  by  the  mere 
fact  that  the  commanieatio&  is  made  in  terms 
tliat  were  intemperate  or  excessive  from  over- 
ezdtement."  Atwill  t.  Mackintosh,  120  Mass. 
177,  18& 

See,  also,  Billings  v.  Fairbanks,  139  Mass. 
66,  29  N.  B.  644 ;  Brow  v.  Hathaway,  13  Al- 
len (Mass.)  239 ;  Fahr  v.  Hayes,  50  N.  J.  Law, 
275,  13  Aa  261. 
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[6]  Respondents'  statements  were  clearly 
argumentative  rather  than  direct  and  unqual- 
ified charges  of  false  advertising.  Taken  as 
a  whole  they  were  capable  of  nh  other  con- 
struction. Thdr  conclusions  may  have  been 
erroneous  and  we  shall  so  assume  though 
the  evidence  to  that  effect  was  far  from  con- 
clusive. But  the  mere  fact  that  the  conclu- 
sion was  false  if  founded  on  an  honest  sus- 
picion will  not  defeat  the  privilege.  This  is 
true  even  in  cases  of  unqualified  statements. 
Billings  T.  Fairbanks,  supra;  Piper  v.  Wool- 
man,  43- Neb.  280,  61  N.  W.  588 ;  Howland  ▼. 
Flood,  160  Mass.  609,  96  N.  E.  482.  While  In 
these  cases  the  question  of  malice  was  sub- 
mitted to  the  Jury,  the  offendhig  statements 
were  not  argumentative  or  qualified  as  here, 
but  were  positive  assertions  of  fact  Tet  in 
each  of  these  cases  the  court  held  that  proof 
of  falsity  alone  was  not  condusive  of  mAlce, 
Here  the  statement  was  not  that  appellants' 
advertisements  were  false.  In  that  they  were 
not  actually  selling  $25  suits  for  |16,  but 
that  they  could  not  do  so  and  continue  it  for 
long  without  a  crash— «learly  a  mere  expres- 
sion of  opinion.  Authority  is  not  wanting 
that  such  conditional  imputations  are  not 
libelous.  Ingalls  v.  Allen,  Breese  (1  IlL)  300 ; 
Mills  V.  Taylor,  3  Bibb.  (Ky.)  469;  Blackwell 
T.  Smith,  8  Mo.  Appf  4S.  Be  that  as  it  may, 
they  were  not  sufficient  to  take  the  case  to 
the  Jury  on  the  question  of  malice,  through 
mere  proof  of  the  falsity  of  the  conclusion, 
which  is  all  we  have  here. 

The  only  thing  In  evidence  touching  the 
communication  with  Blethen,  Braid,  and  the 
Ad  Club  which  even  colorably  showed  malice 
was  the  emphasis  and  Intemperance  of  the 
expressions  used  In  making  the  communica- 
tions. There  was  no  evidence  that  these 
communications  in  any  form  were  made  by 
respondents  to  any  one  else.  The  Intemper- 
ance of  expression  was  excusable  in  view  of 
the  provocation  found  in  appellants'  adver- 
tisements. '  On  the  other  band,  the  charge  of 
malice  Is  negatived  by  positive  testimony. 
The  evidence  shows  that  the  whole  purpose 
of  the  conference  with  Blethen  and  Braid 
fwas  to  bring  about  an  investigation  by  them 
and  secure  action  on  their  part  founded  on 
such  Investigation.  In  fact,  the  evidence  is 
undisputed  that  respondents  voluntarily 
agreed  to  abide  by  Blethen's  decision.  The 
same  is  true  as  to  the  complaint  made  to  the 
Ad  Club.  That  amounted  to  little  more  than 
a  suggestion  that  the  Ad  Club  make  an  inves- 
tigation, and,  If  the  faets  developed  were 
found  to  justify  it,  bring  a  test  suit 

As  to  the  threats  made  by  one  or  two  of 
the  defendants  not  to  trade  with  certain 
wholesalers  who  sold  goods  to  appellants, 
the  evidence  wholly  falls  to  show  that  this 
was  In  furtherance  or  pursuance  of  any  con- 
spiracy. In  fact  the  positive  evidence  is 
that  the  Retail  Clothiers'  Association  never 
authorized  or  even  considered  such  a  course. 
Moreover,  there  was  no  evidence  whatever 
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tbat  any  one  ever  refQsed  to  sell  to  appel- 
,  lants  <m.  account  of  sucb  threats  nor  any  evi- 
dence tbat  any  communication  from  any  of 
the  respondents  caused  any  Impairment  of 
appellants'  credit  with  any  wholesaler. 

Many  questions  are  raised  touching  the 
exclusion  of  evidence,  but,  In  view  of  the 
conclusion  we  have  reached  on  the  question 
of  malice,  we  find  it  unnecessarj'  to  lengthen 
this  opinion,  already  too  long,  by  discussing 
them.  In  some  instances  there  was  no  suffi- 
cient oITer,  and  in  no  instance  was  the  evi- 
dence directed  to  the  question  of  malice. 

Judgment  is  affirmed. 

MOUJxT,  PAEKER,  HOLCOMB,  and  FUL- 
LERTON,  JJ.,  concur. 


PLEIASANT  VAI/LEY  IRRIQ^tTION  &  POW- 
ER CO.  V.  OKANOGAN  POWER  & 
IRRIGATION   CO.     (No.  14053.) 
(Supreme  Court  of  Wanhington.    Oct  10,  1917.) 

1.  WiiTEBS  AND  WaTBB  OOUS8E8  .3=»152(8)— 
IbMQATION  —  APPBOPBIAtlON  —  SUFFICIEN- 

C7  OF  Evidence. 
Evidence  held  to  show  plaintiff's  substantial 
compliance  with  Rem.  Code  1915,  §§  6317,  6318, 
6319,  as  to  appropriation  of  waters  of  a  stream 
after  due  notice  of  appropriation,  so  as  to  give 
plaintiff  the  prior  right  to  the  waters. 

2.  Watebs  and  Wateb  Coubses  <3=»140— Ib- 

BIQATION — APPBOPEIATION — PbIOBITT. 

Under  Rem.  Code  1915,  §  6319,  where  the 
first  appropriator  within  reasonaUe  time  com- 
menced to  apply  all  the  water  claim  to  the  use 
stated,  he  could  ignore  intervening  and  subse- 
quent appropriations. 

3.  Watebs  and  Wateb  CotTBSSS  <S=»151— Ib- 

BIGATION    —    APFBOPBIATION    —    ABANDON- 

HBNT. 

The  mere  fact  that  plaintiff  appropriating 
water  for  irrigation  purposes  at  one  time  con- 
templated erection  of  two  additional  reservoirs 
did  not  show  abandonmott  of  the  original 
scheme. 

4.  Watebs  and  Wateb  Coubses  <8=»151— Ib- 
bigatiolf  —  appbopeiation  —  abandon- 
MENT. 

The  mere  fact  that  a  map  filed  in  a  land 
•ffice  by  the  appropriator  of  waters  for  irriga- 
tion did  not  show  the  location  of  its  flume  and 
pipe  line  did  not  show  an  intention  to  abandon 
rights  to  such  lines,  where  the  map  bore  a  note 
indicating  the  location.  \ 

6.  Watebs  ah'o  Waixb  Coubses  «S3161— Ib- 
BJOATioN  —  Apfbopbiation  —  Abandon- 
ment. 

The  mere  fact  that  a  flume  carrying  waters 
from  several  streams  was  the  same  size  above 
and  below  tbe  point  of  diversion  from  one  stream 
did  not  show  an  abandonment  of  the  right  to 
take  waters  from  sucb  stream. 

6.  Appeal  and  Ebbob  9=»1026— Jitdoment— 
Time  of  Rendition— Pbejtjdice. 

It  was  not  error  to  delay  decision  for  sev- 
eral months  after  the  90-da^  period  required 
by  law,  in  the  absence  of  prejudice  to  the  par- 
ties. 

7.  Appbai.  and  Ebbob  <S=>970(4)  —  Bsofen- 
IKO  Oause^Discbetion  op  Coubt. 

Being  within  tbe  discretion  of  tbe  court  to 
open  or  to  refuse  to  open  the  cause  on  applica- 
tion of  a  party  on  affidavit  for  the  reception  of 
further  evidence,  there  is  no  reversible  error, 
where  injury  or  prejudice  is  not  shown. 


Department  Z  Appeal  fn»n  Superior 
Court,  Okanogan  County;  E.  K..  Pendergast, 
Judge. 

Suit  by  tlie  Pleasant  Valley  Irrigati<«  & 
Power  Compainy  against  the  Okanogan  Pow- 
er Se  Irrigation  Company.  From  tbe  decree 
rendered,  both  parties  appeal.  Reversed  on 
plaintiff's  appeal,  and  affirmed  on  defendant's 
appeal. 

Ghas.  A.  Johnson,  of  Okanogan,  for  plaln- 
tlir.  Blaine  ft  Klnne,  of  Seattle,  and  A.  J. 
O'Connor,  ot  Okanogan,  for  defendant 

HOLCOMB,  J.  This  is  a  controversy  be- 
tween two  domestic  corporations  engaged  in 
the  irrigation  of  lands,  over  tbe  right  to  di- 
vert, store,  and  use  the  waters  of  a  certain 
stream  called  Sweat  creek  on  the  West  fork 
of  Lo<^  Loop  creek  in  Okanogan  county.  As 
both  parties  appealed  from  the  decree  enter- 
ed, the  parties  will  be  referred  to  herein  as 
plaintiff  and  defendant 

Each  party  by  affirmative  ideadings  set 
forth  its  several  appropriations,  by  notice,  of 
the  waters  of  the  stream;  the  diligent  con- 
struction of  diversion  works;  the  diversion 
of  the  waters  by  It,  and  the  application  there- 
of to  beneficial  uses  to  tbe  extent  of  the  di- 
version; the  interference  therewith  by  the 
other  party,  and  irreparable  damages  result- 
ing therefrom  to  the  parties  •  respectively. 
Each  party  prayed  that  its  title  be  quieted  in 
and  to  the  waters  of  the  stream  to  the  ex- 
tent of  its  appropriation  and  use,  and  for 
permanent  injunctive  relief. 

The  court  decreed: 

(1)  Tbat  before  defendant  initiated  any 
claim  to  the  water  of  Sweat  creek,  plaintlfC 
during  the  summer  of  1911,  prior  to  the  filing 
of  any  notice  of  claim  of  water  right  by  de- 
fendant to  any  of  the  waters  of  Sweat  cre^. 
by  actual  diversion  by  gravity  system  had 
diverted  6  cubic  feet  of  water  per  second 
of  time,  and  conveyed  the  same  through  tbe 
Clark  ditch,  and  furnished  water  thereby  fbr 
beneficial  irrigation,  and  thereby  acquir- 
ed a  water  right  in  the  waters  of  Sweat 
creek  to  tbe  extent  of  5  cubic  feet  per  second 
of  time  from  the  1st  day  of  May  until  five 
weeks  therefrom,  and  that  plaintiff's  claim 
for  that  amoimt  of  water  to  the  flood  waters 
of  Sweat  creek  as  against  the  defendant  was 
a  prior  right  to  such  water  right 

(2)  That  the  water  notice  posted  by  Eld  win 
Barker  on  tbe  28th  day  of  December,  1908, 
is  a  separate  and  distinct  filing  for  a  claim 
of  water  right  from  the  other  water  filings 
of  the  plaintiff  on  the  hoop  Loop  and 
Little  Loop  Loc^;  tbat  tbe  notices  of 
water  right  posted  and  filed  by  the  plain- 
tiff on  the  Little  Loop  Loop  and  on  the 
Loop  Loop  are  further  up  tbe  Loop  Lo<9  than 
where  Sweat  creek  empties  into  the  Loop 
Loop,  and  that  as  against  the  plaintiff  tbe 
defendant  has  a  superior  right  to  the  waters 
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of  Sweat  creek,  excepting  sis  beielubefore  ad- 
Judged,  to  the  extent  of  10  cubic  feet  per  eeo 
ond  of  time,  and  that,  after  the  defendant 
has  obtained  10  cubic  feet  per  second  of  time, 
if  there  are  any  surplus  waters  in  Sweat 
creek,  the  plaintiff  may  then  have  the  use 
of  the  waters  of  Sweat  creek  to  the  ext«it 
of  8  cubic  feet  of  water  per  second  of  tima 

(3)  That  the  plaintiff  has  a  right  to  di- 
vert from  Sweat  creek  through  its  pipe  line 
and  inverted  siphon  and  other  proper  mains 
to  convey  the  same  into  Leader  Lake  reser- 
voir and  to  be  thence  carried  for  irrigation 
purposes  or  irrigation  and  {wwer  purposes 
on  plaintiff's  project. 

(4)  That  the  injunction  heretofore  granted 
In  this  cause  against  the  defendant  be  dis- 
solved and  set  aside,  and  that  each  party 
pay  his  own  costs  In  this  action. 

Plaintiff  comjplained  of  and  appeals  from 
that  portion  of  the  decree  to  the  effect  that 
the  water  notice  posted  by  Edwin  Barker  on 
December  8,  1908^  is  a  separate  and  distinct 
filing  from  its  other  filings  on  Loop  Loop  and 
Little  Loop  Jjoop,  and  that  the  court  erred 
in  holding  and  deciding  that  defendant  has 
a  superior  right  to  the  waters  of  Sweat  creek, 
excepting  6  cubic  feet  per  second  for  five 
weeks  after  May  1st  each  year,  as  against 
plaintiff  to  the  extent  of  10  cubic  feet  per  sec- 
ond; that  the  court  erred  In  dissplviug  the  in-' 
Junction,  and  that  the  court  erred  in  holding 
that  plaintiff  should  pay  its  own  costs;  that 
tlie  court  erred  in  failing  to  hold  and  decree 
that  the  water  right  notice  posted  by  Barker 
on  December  26,  1908,  was  a  part  of  plain- 
tiff's plan  to  store  the  waters  of  Loop  Loop 
and  its  tributaries  in  Leader  Lake  reservoir ; 
that  the  court  erred  In  failing  to  hold  and  de- 
cree that  plaintiff  was  entitled  to  prior  right 
as  against  defendant  to  divert,  store,  and  use 
the  waters  of  Sweat  creek  to  the  extent  of 
8  cubic  feet  per  second  of  time,  and  erred  in 
refusing-  an  injunction  against  defendant, 
enjoining  It  from  interfering  with  plalntUTs 
rights  to  the  waters  of  Sweat  creek,  etc. 

Defendant  complains  of  and  appeals  from 
the  first  paragraph  of  the  decree,  and  the 
second  paragraph  in  so  far  as  the  same  de- 
nies the  right  of  the  defendant  to  the  waters 
of  Sweat  creek,  to  the  carrying  capacity  of 
defendant's  ditch  when  completed,  and  to  the 
third  and  fourth  paragraphs  of  the  decree. 

The  initial  claim  of  water  right  under 
which  plaintiff  claims  was  one  filed  by  Edwin 
Barker  on  December  27,  1908,  qlaimlng  the 
use  of  the  waters  of  Sweat  creek  to  the  ex- 
tent of  30  cubic  feet  per  second.  The  notice 
states  that  it  was  Intended  to  divert  the  wa- 
ter at  or  near  the  point  where  a  copy  of  the 
notioe  was  posted  and  more  definitely  de^ 
scribed  as  about  a  quarter  of  a  mile  up  the 
creek  fnxn  the  Junction  of  Sweat  and  Big 
Loop  Loop  creeks;  that  the  purpose  for 
which  the  water  was  Intended  to  be  used  was 
irrigation,  storage,  power,  and  domestic  pur- 
poses; that  the  place  of  Intended  use  was  on 


lands  in  townships  82  and  3S  north,  range 
25  east,  W.  M. ;  that  it  was  int^ided  to  di- 
vert the  water  by  means  of  ditch  or  flume  or 
by  both  and  by  siphon  if  need  be  across  the 
Big  Loop  Loop  canycMi  to  a  reservoir  on  sec- 
tion 15,  township  33  north,  range  25  east,  W. 
M.;  that  the  general  course  of  the  proposed 
canal  was  southwest;  that  the  length  of  the 
proposed  canal  Is  about  3Vi  miles;  that  it  was 
intended  to  use  the  waters  for  irrigating 
lands  in  townships  32  and  33  north,  range 
25  east,  W.  M.,  Okanogan  county,  Wash.  The 
plaintiff  company  was  incorporated  January 
16,  1909.  The  above  water  right  and  all 
rights  acquired  thereunder  were  assigned  and 
conveyed  by  Barker  to  plaintiff  on  June  18, 
1910.  Sweat  creek  is  a  tributary  of  Loop 
Loop  creek.  Another  tributary  Is  called  Lit- 
tle Loop  Loop  creek. 

Defendant  projected  an  irrl^tion  scheme 
of  a  different  character,  operating  in  a  dif- 
ferent locality,  reaching  different  lands,  but 
seeks  to  acquire  the  same  waters  claimed  by 
plaintiff  for  Its  beneficial  use.  Plaintiff  in 
its  two  causes  <rf  SiCtlon  claims  the  waters 
of  Sweat  creek.  Defendant  claims  the  wa- 
ters by  certain  notice,  or  claims  of  appropria- 
tion for  the  same  waters,  to  the  extent  of  50 
cubic  feet  per  second  of  time ;  the  first  post- 
ed. September  30,  1911,  specifying  the  point 
of  diversion  of  water  of  Sweat  creek  at  the 
point  where  the  notice  was  posted,  being 
on  the  right  bank  of  that  creek  about  one- 
half  mile  above  Its  confluence  with  the  Loop 
Loop  creek,  a  second  notice  posted  on  March 
2,  1912,  claiming  the  same  water  and  at  the 
same  place,  the  purpose  of  posting  and  filing 
of  which  notice  does  not  clearly  appear,  and 
a  .third  notice  of  claim  posted  on  October  14, 
1912,  giving  notice  of  intention  to  modify 
and  amtend  thei  previous  notices,  and  to 
change  the  point  of  diversion  or  intake  of 
the  water  claimed  to  a  point  173  feet  above 
the  point  of  the  prior  notices  by  defendant 
This  would  place  its  point  of  diversion  above 
the  Intake  of  plaintiff's  flume. 

The  statutory  provisions  governing  the  ap- 
propriation and  use  of  water  are  sections 
6317,  6318,  and  6319,  Rem.  Code: 

"Sec.  6317.  Any  person,  persons,  corporation, 
or  association  desiring  to  appropriate  water 
must  post  a  notice  in  writing  m  a  conspicuous 

Slace  at  the  point  of  the  intended  storage  or 
iversion,  stating  therein — 

"1.  That  such  appropriator  claims  the  water 
lying,  being,  or  flowing  to  the  extent  of  one 
cubic  foot  of  water  per  second  of  time,  or  some 
multiple  or  some  fractional  portion  thereof;    ■ 

"2.  The  pnrpose  for  which  said  water  is  ap- 
propriated, and  the  place  or  places,  as  near  as 
may  be,  of  intended  use; 

"3.  The  means  by  which  it  ia  Intended  to 
Store  or  divert  the  same ; 

"4.  A  copy  of  the  notice  must,  within  ten 
days  after  it  is  posted,  be  filed  for  record  in  the 
office  of  the  county  auditor  of  the  coun^  in 
which  it  is  posted. 

"Sec.  6318.  If  said  use  is  by  storage,  the  8i>- 
propriator  must,  within  three  months  after  the 
notice  is  posted,  commence  the  construction  of 
the  works  by  which  it  is  intended  to  store  the 
same.    If  said  use  is  by  diveiaion,  the  appro- 
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priator  must,  within  six  montlis  after  the  notice 
IS  posted,  commence  the  excavation  of  the  works 
by  whidi  it  is  intended  to  divert  the  same;  it 
being  herein  expressly  provided  that  such  works 
must  be  diligently  and  oontinuouBly  prosecuted 
to  completion,  unless  temporarily  interrupted  by 

the      olATYIPTlf'a 

"Sec.  6319.  By  a  strict  compliance  to  the 
above  rules  the  appropriator's  rights  to  the  use 
of  the  water  actually  stored  or  diverted  relate 
back  to  the  time  the  notice  was  posted ;  but  a 
failure  to  comply  therewith  deprives  the  appro- 
priator  of  the  right  to  the  use  of  the  water  as 
against  a  subsequent  appropriator  who  faith- 
fully complies  with  the  sAme." 

THie  principle  applicable  Is,  first  In  time, 
first  In  right.  The  general  contention  of  de- 
fendant 18  that  plaintiff  did  not  comply  with 
these  sections,  and  that  by  virtue  of  the  last 
section  It  acquired  the  rights  which  It  dalms; 
and  It  contends,  among  other  things,  that 
plaintiff  did  not  begin  Its-  storage  works  with- 
in three  months,  as  required  by  section  6319, 
that  the  commencement  of  the  diversion 
works  within  six  months  does  not  protect  its 
rights  to  store  water,  that  its  notice  and 
system  was'  for  the  storage  of  water  rather 
than  for  direct  diversion  of  water,  and  that 
by  not  commencing  storage  works  within 
three  months,  It  lost  its  rights  to  the  water 
as  against  subsequent  appropriators  In  good 
faith.  It  is'  also  contended  by  defendant 
that  there  is  evidence  of  abandonment  of  the 
system  proposed  by  the  original  notice  by 
Barker  of  the  rights  acquired  thereunder. 

Plaintiff  company  Is  a  corporation  formed 
principally  by  farmers  and  residents  in  that 
section  of  Okanogan  county,  and  included 
Edwin  Barker,  the  original  appropriator  of 
the  water  of  Sweat  creek,  and  five  dther 
residents  of  that  locality.  It  is  shown  that 
'these  men  conceived  the  idea  of  utilizing  a 
small  lake  known  as  Leader  Lake,  situated 
on  sections  15  and  17  in  township  32  north, 
range  25  east,  W.  M.,  as  a  reservoir  for  the 
storage  of  the  waters  of  neighboring  streams 
known  as  Loop  Loop,  Little  Loop  Loop,  and 
Sweat  creeks',  and  after  some  preliminary 
investigation  plans  were  formed.  They  de- 
cided to  proceed  with  the  acquisition  of  the 
reservoir  site  and  with  the  appropriation  of 
the  water  rights.  Barker  was  Instructed  to 
procure  the  reservoir  site,  and  did  so  by  ac- 
quiring It  from  the  owner  Mr.  Leader,  and  con- 
veyed it  to  plaintiff.  He  was  also  directed  to 
file  a  water  right  notice  on  Sweat  creek,  which 
he  did.  This  is  the  notice  or  claim  heretofore 
referred  to.  After  the  posting  and  filing  of 
this  claim  to  the  waters  of  Sweat  creek,  cwi- 
structlon  work  was  commenced  early  In  1909, 
and  within  six  months,  as  required  by  the 
statute  for  diversion  works,  the  first  actual 
construction  being  a  ditch  from  the  Leader 
Lake  reservoir  to  LitUe  Loop  Loop  creek. 
Work  was  also  commenced  on  the  Leader 
Lake  dam,  for  the  purpose  of  converting  It 
into  a  reservoir,  by  assembling  tools  for  con- 
struction work  in  February,  1909.  As  soon 
as  the  snow  went  off  and  the  ground  could 


be  worked  in  April,  1909,  excavation  was  be- 
gun. A  ditch  was  dug  from  Littie  Loop  Loop 
creek  Into  Leader  Lake.  This  dam  was  built 
largely  by  sluicing,  the  spring  flood  waters 
being  used  for  that  purpose  and  for  the  pur- 
pose of  conserving  labor  and  expense.  The 
season  when  this  kind  of  work  could  be  done 
was  short,  but  the  process  was  eoonomlcaL 
It  is  a  conceded  fact  that  Leader  Lake  Is 
situated  on  sections  16  and  17,  township  33 
north,  range  25  east,  W.  M.,  and  that  the 
construction  of  a  reservoir  thereon  would  be 
In  conformity  with  the  plan  of  diversion  and 
storage  stated  in  the  notice  of  December, 
1908.  The  diversion  of  the  water  was  ac- 
complished by  the  construction  of  an  Intake 
within  20  feet  of  the  point  where  the  notice 
was  posted,  a  flume  and  siphon  across  the 
Big  Loop  Loop  canyon  was  constructed,  and 
a  flume  and  ditch  was  constructed  thence  to 
the  reservoir.  Some  water  was  impounded 
In  the  reservoir  In  1909,  a  considerable 
amount  In  1910,  and  more  in  1911.  About 
330  acres  were  irrigated  in  1911  by  means  of 
plaintiff's  system.  In  1912,  651  acres  were 
Irrigated,  and  In  1913  about  916  acres. 

[1]  In  considering  the  question  of  diligence 
on  the  part  of  plaintiff.  It  seems  to  us  that 
the  plan  of  its  operations,  as  indicated  In 
ithe  original  notice  filed  by  Barker  in  1908, 
was  diligently  pursued. 

"What  constitutes  diligrace  must  be  detei^ 
mined  on  the  facts  of  each  case.  •  ♦  ♦  'In 
appropriating  unclaimed  water  on  public  lands 
only  such  acts  are  necessary,  and  only  such  in- 
dications and  evidences  of  appropriation  are  r«- 
quired,  as  the  nature  of  the  case  and  the  face 
of  the  country  will  admit  of  and  are  under  the 
circumstances  and  at  the  time  practicable. 
•  ♦  •  Diligence  does  not  require  unusual  or 
extraordinary  efforts,  but  only  such  constancy 
and  steadiness  of  purpose  or  of  labor  as  is  usual 
with  men  engaged  in  like  enterprises,  •  •  * 
such  assiduity  in  the  prosecution  of  the  enter- 
prise as  will  manifest  to  the  world  a  bona  fide 
intention  to  complete  it  'within  a  reasonable 
time.  •  ♦  •'"  Wiel,  Water  Bights  in  the 
Western  States  (3d  Ed.)  g  S83. 

"The  appropriator  must  proceed  with  reason- 
able diligence  to  construct  and  complete  such 
works  as  are  necessary  for  the  immediate  ap- 
plication of  the  water  to  the  intended  use.  What 
is  a  reasonable  time  and  what  constitutes  rea- 
sonable diligence  depend  largely  on  the  facts 
of  the  particular  case,  •  *  *  but  it  may  be 
said  that  they  depend  chiefly  on  the  physical 
circumstances  of  the  locality,  and  the  nature 
and  condition  of  the  region  to  be  traversed  and 
its  accessibility,  the  length  of  the  season  in 
which  work  is  practicable,  the  supply  of  labor, 
and  the  magnitude  and  difficulty  of  the  works 
necessary.  •  •  • "  40  Cyc.  711 ;  Kimball  v. 
Gearhart,  12  Cal.  27 ;  State  ex  rel.  Ham,  Tears- 
ley,  etc„  V.  Superior  Court,  70  Wash.  442,  126 
Pac.  946. 

[2]  The  doctrine  of  relation  as  recognlxed 
by  section  6319,  Bern.  Code,  protects  tiie 
rights  of  the  first  appropriator  from  the  time 
that  he  gives  the  proper  notice  to  the  time  of 
final  consummation  of  the  appropriation.  It 
gives  him  a  reasonable  time  in  which  to  con- 
struct the  works  necessary,  and  also  a  rea- 
sonable time  within  which  to  actually  apply 
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all  of  tbe  trater  <!Ialnied  to  the  use  for  which 
the  appropriation  was  made.  And,  althoagh 
there  may  be  Intervening  and  subsequ^it  ap- 
propriations of  the  water  claimed,  the  prior 
appropriator  need  take  no  notice  of  them,  as, 
provided  be  has  nsed  but  a  reasonable  time 
between  the  first  step  and  the  last  one  neces- 
sary for  tbe  consummation  of  tbe  appropria- 
tion, be  may  then  successfully  claim  all  of 
the  water  to  the  full  extent  of  his  appropria- 
tion. Kinney,  Irrigation  &  Water  Rights 
(2d  Ed.)  H  748-9. 

It  seems  clearly  apparent  that  tbe  scheme 
of  operations  contemplated  by  plaintiff  was 
as  outlined  in  the  notice  posted  and  filed  by 
Barker  In  December,  1908.  That  scheme  was 
both  to  divert  the  water  and  use  it  for  irri- 
gation, power,  and  domestic  purposes,  and  al- 
so to  Impound  the  water  by  storage.  It  dili- 
gently pursued  that  scheme  of  operations  by 
diverting  tbe  water  at  the  place  Intended, 
and  as  specified  in  tbe  notice,  by  beginning 
the  construction  of  the  reservoir  Indicated  in 
tbe  claim,  by  acquiring  rights  of  way  for  its 
ditches,  flumes,  and  conduits,  by  constructing 
its  ditches,  flumes,  and  conduits,  and  by  put- 
ting the  water  so  acquired  to  beneficial  use. 
Of  all  these  facts  and  conditions  defendant 
had  actual  knowledge  and  notice  before  it 
initiated  any  claims  to  the  same  water.  We 
believe  from  tbe  evidence,  therefore,  that 
plaintiff  established  all  the  necessary  ele- 
ments of  a  valid  prior  appropriation  to  the 
waters  appropriated  in  Sweat  creek  to  tbe 
extent  of  waters  diverted  and  used. 

The  question  then  arises.  What  quantity  of 
water  did  plaintiff  acquire  by  priority  of 
right?  It  Is  shown  that  plaintiff  constructed 
at  Its  intake  a  flume  of  the  capacity  of  34  cu- 
bic feet  per  second  of  time,  and  that  this 
flume  is  80  constructed  that  It  can  be  in- 
creased to  have  a  carrying  capacity  of  44  cu- 
bic feet  per  second  of  time.  Its  earth  ditch 
has  a  ca'padty,  with  3  feet  of  water  running 
in  it,  of  75  cubic  feet  per  second  of  time.  Tbe 
flume  from  Sweat  creek  has  a  capacity  at  Its 
Intake  of  10  cubic  feet  per  second.  It  is  so 
constructed  that  it  can  be  Increased  if  found 
necessary.  Reservoirs  constructed  by  plain- 
tiff are  shown  to  have  a  capacity,  with  the 
dam  at  40  feet  and  the  water  at  35  feet,  of  3,306 
acre  feet.  With  tbe  dam  at  60  feet  and  tbe 
water  at  46  feet,  its  capacity  is  6,737  acre 
feet  By  taking  tbe  waters  of  Sweat  creek 
down  the  Loop  Loop  creek  channel  and  out 
through  a  ditch  known  as  Clark  ditch  which 
plaintiff  acquired,  from  May  Ist,  to  June  14th, 
about  half  tbe  irrigation  season,  from  600  to 
1,000  acres  can  be  irrigated,  and  the  capacity 
of  the  system  Increased  by  from  750  to  1,600 
acre  feet.  The  total  capacity  of  plaintiff's 
Irrigation  system  may  therefore  be  said  to  be 
about  8,000  acre  feet,  or  enongb  to  water 
about  2,600  acres  of  land  with  the  dam  of  its 
reservoir  at  a  50-foot  level.  The  testimony 
shows  that  there  are  l,52n  acres  of  land  un- 
aer  contract  with  tbe  piuintlff,  that  it  has 


applications  for  1,480  acres  more,  and  that 
there  are  3,600  acres  additional  8us<^ptible 
of  irrigation  through  plaintiff's  system.  It. 
was  stipulated  during  the  trial  that  there 
were  sufficient  lands  susceptible  of  irrigation 
under  plaintUTs  system  to  require  all  the 
water  available  from  all  the  streams,  that  aQ 
this  land  was  dry  and  arid,  requiring  artifi- 
cial irrigation,  and  that  with  such  irrigation 
it  would  produce  good  crops.  Thus  it  is 
shown  that  there  is  not  enough  water  availa- 
ble to  fill  the  plalntitTs  system  and  satlsi^ 
its  needs.  Plaintiff  actually  diverted  and  put 
to  beneficial  use  at  least  8  cable  feet  per  sec- 
ond of  time  of  tbe  fiow  of  Sweat  creek  above 
Its  confluence  with  the  main  stream. 

Defendant  attempts  to  show  an  abandon- 
ment of  the  rights  acquired  by  the  plaintiff 
by  tbe  posting  and  filing  of  a  notice  on  Sweat 
cre^  of  December,  1908,  and  tbe  work  done 
thereunder  because:  (a)  That  plaintiff  at  one 
time  contemplated  construction  of  two  reser- 
voirs to  be  known  as  Loop  Loop  and  Golden 
Rule  reservoirs,  and  int^ided  to  store  there- 
in certain  of  the  waters  of  Loop  Loop  and 
Sweat  creeks,  and  that  no  actual  construction 
work  has  been  done  on  these  reservoirs;  (b) 
that  a  map  filed  in  tbe  land  ofllce  does  not 
show  the  location  of  the  flume  and  pipe  line 
from  Sweat  creek  to  the  main  canal  of  tbe 
plaintiff;  ((^  that  the  Loop  Loop  or  main 
flume  of  plaintiff  is  of  the  same  size  below  as 
above  the  point  where  the  Sweat  creek  pipe 
line  enters  into  it;  (d)  that  certain  sketch 
maps  introduced  in  evidence  or  offered  sub- 
ject to  objection  by  plaintiff  do  not  show  the 
location  oil  the  Sweat  creek  flume  and  pipe 
line. 

[3,4]  As  to  the  first  contention,  the  mere, 
fact  that  plaintiff  at  one  time  contemplated 
the  construction  of  two  additional  reservoirs 
by  no  means  Indicates  the  abandonment  of  its 
general  scheme  for  the  diversion  and  storage 
of  the  waters  as  contemplated  In  its  original 
appropriation.  Tbe  fact  that  a  map  filed  in 
tbe  land  office  does  not  show  the  location  of 
the  flume  and  idpellne  from  Sweat  creek 
across  Loop  Loop  canyon  cannot  show  an  in- 
tention to  abandon  its  Sweat  creek  water 
rights.  That  map  bears  a  note  indicating  the 
point  on  Sweat  creek  where  tbe  Barker  lo- 
cation was  filed.  At  the  time  that  map  was 
filed  in  the  land  office  for  the  purpose  of  ob- 
taining a  right  of  way  through  the  national 
forest  for  canals  and  fiumes,  the  flume  and 
pipe  line  had  not  been  definitely  located,  and 
could  not  be  shown  on  the  map. 

[<]  The  fact  that  the  Loop  Ix>op  flume,  the 
main  canal  of  plaintiff  along  tbe  Loop  Loop, 
is  of  the  same  size  below  as  above  the  mouth 
of  tbe  pipe  line  from  Sweat  creek  is  no  evi- 
dence of  abandonment  of  its  general'  project 
to  appropriate,  divert,  8t(we,  and  use  the 
waters  of  Sweat  creek  Ifhad  claimed  In  1908. 

[•,  7}  Errors  are  claimed  by  defendant  upon 
certain  proceedings  of  the  court  in  delaying 
decision  for  several  months  after  the  90-day 
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period  required  by  law,  and  In  refusing  to  re- 
open the  cause  on  application  of  defendant 
.  on  a  showing  by  affidavit  and  the  reception 
of  further  evidence.  Upon  the  first  matter 
no  Injury  or  prejudice  to  defendant  occurred, 
and  upon  the  second  the  court  exercised  its 
Judicial  discretion  and  no  injury  or  prejudice 
was  shown  or  appears  to  have  occurred  there- 
by. 

Upon  the  merits  of  the  whole  case  the  rec- 
ord conTinces  us  that  plaintiff  Is  entitled  to  a 
decree  In  its  favor,  adjudicating  It  to  be  the 
owner  of  the  first  and  prior  right  to  divert, 
store,  and  use 'the  waters  of  Sweat  creek  to 
the  extent  at  least  of  a  cubic  feet  per  second 
of  time,  as  against  defendant,  quieting  plain- 
tlffs  title  thereof,  forever  enjoining  defend- 
ant from  Interfering  therewith,  and  allowing 
to  plaintur  its  costs. 

Reversed  on  plaintlfTs  appeal,  and  affirmed 
on  defendant's  appeal.  Let  decree  enter  ac- 
cordingly. 

BLLIS,  C.  J.,  and  MOUNT,  FABKBB,  and 
FUI/LBJBTON,  JJ.,  concur. 


SCHMUCK  et  ni.  v.  WHEELEB,  Treasurer 

of  Whitman  County.     (No.  14056.) 
(Supreme  Court  of  Washington.    Oct.  17, 1917.) 

1.  Httnicifai.  Cobfosationb  «=»51S(1)— Im- 
PBOVEUENTa— Absbssndents— Intebest. 

The  provision  of  Laws  1911,  p.  456,  i  24, 
that  assessments  for  local  improvements  be 
"collected  as  other  general  taxes  are  collected," 
only  relates  to  manner  of  collection,  and  does 
not  authorize  the  adding  of  15  per  cent,  inter- 
est borne  by  delinquent  general  taxes. 

2.  MUNICIPAI.  GOBPOKATIOIirB  «=s>518(l}— Lo- 
OAL  IlIPBOVKl£ENTS — AsSEBSMKNTS — ^DsLIN- 
QUKNCT— InTKBBBT. 

Laws  1911,  p.  480,  g  70,  providing  that  any 
parts  of  acts  herein  repealed  which  are  re-en- 
acted in  form  or  substance  shall  be  construed 
as  continuations  and  amendments  thereof,  does 
not  continue  Laws  1909,  p.  38,  {  1,  in  force 
with  its  provision  for  the  imposition  of  15  per 
cent.  Interest  on  delinquent  taxes,  in  view  of 
section  _  24,  c.  9S,  providing  that  delinquent 
local  improvement  assessments  after  being 
certified  to  the  county  treasurer  for  collect 
tion  are  to  bear  only  interest  and  penalties  pro- 
vided by  city  ordinance. 
H.  MuNicirAL   CoBFOKATions   ®=>518(1)— Lo- 

CAI.    lUPBOVEUBNT   ASSESSMKNTS— INTEREST. 

A  city  ordinance,  providing  for  coUecti<m 
of  local  improvement  assessments  by  the  county 
treasurer  with  specified  penalties,  "together 
with  such  additional  charges  or  penalties  as  are 
authorized  to  be  charged  or  collected  on  other 
delinquent  taxes,"  does  not  justify  the  collec- 
tion of  fifteen  per  cent,  interest  as  on  general 
tax. 

4.  Taxatiow  «=>528— Deunqubnt  Taxis— 
INTESEST— Penalty. 

The  16  per  cent,  interest  attaching  to  de- 
linquent generdl  taxes  is  interest  and  not  a 
penalty. 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  Bert  Linn,  Judge. 

Action  by  Lewis  Schmuck  and  wife  against 
H.  H.  Wheeler,  Treasurer  of  Whitman  Coun- 


ty.    Judgment  for  plaintiffs,  and  defendant 
appeala    Affirmed. 

R.  M.  Burgunder  and  S.  B.  Clegg,  both  of 
Colfax,  for  appellant,  U.  L.  Bttlnger,  of  Col- 
fax, for  respondent 

MORRIS,  J.  This  appeal  submits  the 
question  of  the  rate  of  interest  properly 
chargeable  on  delinquent  local  improvement 
assessments  In  cities  of  the  third  class  after 
the  same  have  been  certified  to  the  county 
treasurer  for  collection. 

Prior  to  the  local  improvement  act  of  1911 
the  law  governing  matters  of  this  kind  was 
chapter  26,  of  the  Laws  of  1909,  section  1  of 
this  act  providing  that  whenever  any  local 
Improvement  assessments  should  become  de- 
linquent the  dty  treasurer  should  certlftr 
the  same  to  the  county  treasurer,  who  should 
enter  the  assessment,  together  with  any  costs, 
interest,  or  penalties,  on  the  general  tax 
rolls  of  the  county  against  the  land  afTected, 
and  the  amount  should  thereafter  draw  in- 
terest at  the  rate  of  15  per  cent,  per  annum. 
In  1911  the  Legislature  enacted  chapter  98 
of  the  Laws  of  that  year,  a  complete  local 
Improvement  act,  section  24  of  this  act  pro- 
viding In  part  as  follows: 

"Any  city  or.  town  shall  prescribe  by  ordi- , 
nance  within  what  time  such  assessments,  or 
installments  thereof,  shall  be  paid;  and  aba^Q. 
provide  for  the  payment  and  collection  of  in- 
terest thereon,  at  a  rate  not  to  exceed  eight  per 
cent,  per  annum.  Assessments,  or  installments 
thereof,  when  delinquent,  in  addition  to  such 
interest  shall  bear  such  penalty  not  less  than 
five  per  cent,  as  shall  be  by  general  ordinance 
prescribed.  Interest  and  penalty  shall  be  in- 
cluded in,  and  shall  be  a  part  of,  the  assess- 
ment lien.  All  local  assessments  becoming  a 
lien  upon  any  property  in  any  city  or  town  after 
this  act  shau  become  effective,  shall  l>e  collect- 
ed by  the  treasurer  of  such  city  or  town,  and  aD 
such  liens  shall  be  enforced  in  the  manner  here- 
in prescribed:  Provided,  that  in  cities  and 
towns  other  than  cities  of  the  first  class,  de- 
linquent assessments  or  *  *  *  installments 
thereof,  shall  be  certified  to  the  treasurer  of  the 
county  in  which  such  city  or  town  is  situate 
and  by  him  entered  upon  the  general  tax  rolls 
and  collected  as  other  general  taxes  are  col- 
lected." 

Section  60  of  this  act  provides: 

"The  council  of  each  city  and  town  shall  peas 
such  general  ordinance  or  ordinances  as  may 
be  necessary  to  carry  out  the  provisions  of  thia 
act.  Thereafter  all  proceedings  relating  to  lo- 
cal improvements  shall  be  had  and  ccmdueted  in 
accordance  with  this  act,  and  the  ordinances 
of  such  city  or  town  relating  to  local  improve- 
ments." 

In  section  70  is  found: 

"Any  acts  or  parts  of  acts  her^  repealed, 
which  are  re-enacted  in  form  or  in  substance 
in  this  act  shall  not  be  construed  as  new  en- 
actments but  as  continuations  and  amendments 
of  such  acts  or  parts  of  acts." 

Section  71  repeals  all  acts  and  parts  of 
acts  enumerated  in  a  following  schedule, 
which  includes  chapter  26,  Laws  of  1909. 

Colfax,  a  dty  of  the  third  class,  under  the 
anthority  granted  In  section  24  of  the  act  (^ 


CBsror  oth«r  eu«t  ate  ram*  topic  ana  KBT-NXnCBSR  In  all  Key-Numbered  DIxMti  and  Induw 


Digitized  by 


Google 


Wash.) 


BENTLET  y.  WXSTERN  UNION  TBt<EORAPH  00. 


1127 


1011,  paaaed  ordinance  No.  886,  providing  for 
a  delinquent  rate  of  5  per  cent  in  addition 
to  tbe  rate  of  interest  provided  for  in  the 
Improyement  bonds,  providing  further  for 
certification  to  the  county  treasurer  after  de- 
linquency to  be  by  Wm  collected,  "together 
with  such  additional  charges  or  penalties  as 
are  authorized  to  be  charged  and  collected 
uiwn  other  delinqnent  taxes."  The  city  ordi- 
nance under  vrhlch  the  improTement  in  ques- 
tion was  undertaken  fixes  the  Interest  upon 
the  annual  Installments  at  6  per  cent.  Tbe 
respondent,  contending  that  under  the  Laws 
of  1911  and  the  city  ordinance  the  interest 
to  be  paid  on  delinquent  assessments  after 
certification  to  the  county  treasurer  was  6 
per  cent.,  the  interest  borne  by  the  annual 
installments,  and  6  per  cent,  the  penalty  fix- 
ed by  ordinance  No.  386,  tendered  that 
amount  to  the  county  treasurer;  the  tender 
was  refused,  the  county  treasurer  demand- 
ing 15  per  cent  on  the  amount  of  the  delin- 
quent assessment  from  the  time  of  its  certifi- 
cation. Thereupon  this  action  was  brought 
resulting  in  an  order  directing  the  county 
treasurer  to  accept  the  tender. 

[1]  The  act  of  1911  clearly  repeals  chapter 
26  of  the  liEws  of  1909.  It  initiated  a  new 
procedure ;  instead  of  the  general  proTisions 
relating  to  interest  on  delinquent  assess- 
ments. It  provided  that  any  city  or  town 
might  prescribe  by  ordinance  a  penalty  of 
not  less  than  5  per  cent,  upon  delinquent  as- 
sessments. This  delegation  was  accepted  by 
CJoIfax  in  fixing  the  penalty  at  B  per  cent  In 
ordinance  No.  386. 

[2]  The  provision  of  aectloa  24  in  the 
phrase  "collected  as  other  general  taxes  are 
collected"  is  only  a  provision  relating  to  the 
manner  of  collection,  and  not  authority  for 
adding  the  16  per  cent,  interest  borne  by  de> 
linquent  graieral  taxes;  neither  does  section 
70,  construed  as  a  saving  clause,  continue 
section  1  of  chapter  26  in  force  with  its  pro- 
vision for  the  imposition  of  16  per  cent,  in- 
terest Section  24  of  the  act  of  1911  is  a  re- 
enactment  in  substance  of  a  part  of  section  1 
of  the  act  of  1909,  and  as  such  must  undoubt- 
edly be  accepted  as  an  amendment  to  the  like 
provision  of  section  1,  leaving  out  the  general 
provision  for  the  collectiou  of  16  per  cent, 
after  certification  to  the  county  treasurer, 
and  substituting  therefor  the  provision  that 
each  city  or  town  might  by  ordinance  pro- 
vide for  a  penalty  of  not  less  than  5  per  cent 
to  be  Iwme  by  delinquent  assessments,  not 
limited  to  the  time  preceding  certification, 
bat  including  all  time  after  the  period  of  de- 
linquency. It  is  evident  that  by  providing 
for  interest  not  to  exceed  8  per  cent  and  a 
penalty  of  not  less  than  6  per  cent,  tbe  Legis- 
lature had  the  question  of  interest  and  pen- 
alty in  mind,  and,  in  not  Incorporating  the 
provlaicm  for  the  15  per  cent  interest  after 
the  certification  in  the  amended  section,  act- 
ed advisedly,  with  the  Intent  that  the  addi- 


tional 16  per  cent,  snoaid  not  longttr  be  pro- 
vided tar  by  law. 

[S]  Neither  is  the  collection  of  16  per  cent 
Interest  Justified  under  ordinance  No.  386, 
providing  for  the  collection  by  the  county 
treasurer  of  the  6  per  cent,  plus  the  6  per 
cent,  "together  with  such  additional  charges 
or  penalties  as  are  authorized  to  be  charged 
or  collected  on  other  delinquent  taxes." 

[4]  The  15  per  cent,  interest  attaching  to 
general  taxes  after  delinquency  is  interest 
and  not  a  penalty.  New  Whatcom  v.  Boeder, 
22  Wash.  670,  61  Paa  767. 

Judgment  is  affirmed. 

ELLIS,   O.   J.,   and  GHADWIGK,  MAIN, 

and  rULLERTON,  JJ.,  concur. 


BENTLBT  v.  WESTERN  UNION  TEI^ 
GRAPH  CX).     (No.  14039.) 

(Supreme  Court  of  Washington.    Oct  11, 1917.) 

1.  TELEORAFRS  ANU  TEI£FH0NES  9=>S3— Eb- 
JBOB  IN  Tkansmibsior  ot  Messaob— Dakao- 
K8— Peoximate  Cavsk. 

Plaintiff  shipped  a  carload  «f  apples,  and 
drew  a  draft  on  the  consignee,  based  on  a  price 
of  $2  per  box,  and  after  the  consiiaiee's  refusal 
to  accept  tbetn,  and  its  offer  of  $1.76  pei*  box, 
sent  a  telegram  to  accept  $1.80  a  box,  which  by 
mistake  was  made  to  read  $1.06  per  box,  at 
which  price  they  were  delivered,  and,  after  dis- 
covery of  the  mistake,  the  consignee  offered  to 
settle  on  the  basis  of  Sl.50  a  box.  Beld,  that 
the  error  was  the  proximate  cause  of  the  plain- 
tiff's loss  of  the  difference  between  the  amount 
stated  in  the  telegram  and  the  amount  stated 
in  tbe  telegram  as  delivered,  and  the  fact  that 
plaintiff,  instead  of  disaffirming  the  contract, 
confirmed  the  sale,  did  not  create  a  new  con- 
tract, independent  of  the  telegram  and  itself  tbe 
proximate  cause  of  the  loss.  ' 

2.  Teleokaphb  awd  Telephones  «=»52— E»- 
B0NB0U8  Tbanbmissiok  ov  Teixorav— Mit- 
lOATioN  ov  Damages. 

It  was  plaintiff's  duty  to  minimize  his  dam- 
ages by  accepting  the  consignee's  subsequent  of- 
fer to  settle  at  a  rate  of  $1.50  per  box. 

3.  Telbobapbs  and  Telkphores  «=>66(2)  — 
Trial  «=»208— Action  iob  Damaoks— Evi- 
denck— instbuctions  to  dibbeoabd. 

In  an  action  for  damages  for  error  in  the 
transmlaslon  of  a  telegram,  reanlting  in  a  sale 
of  apples  to  a  consignee  at  a  lower  price  than 
that  intended  b;  plaintiff,  the  reading  of  his  as- 
signment to  the  defendant  of  any  claim  against 
the  consignee  was  immaterial,  and  the  court 
should  have  instructed  the  jury  to  disregard  it. 

4.  Appbai.  and  Ebbob  4=s»1047(l)— HABicuas 
Ebbob— Evidence. 

Such  error  was  harmless,  where  neither  par- 
ty pressed  or  opposed  the  offer  of  evidence,  and 
where  the  court  made  no  ruling. 

Ellis,  0.  jr.,  and  Holcomb,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  O. 
MiUs,  Judge. 

Action  by  M.  G.  B^itley  against  the  West- 
em  t'nion  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, with  instructions  to  modify  the  Judg- 
ment 
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Qoae  St  Crowe,  of  Walla  Walla,  for  appel< 
lant  Sharpsteln,  Smith  k  Sharpsteln,  of 
Walla  Walla,  ft>r  respondent. 

FDLLBETON,  J.  The  plalntUF,  In  Octo- 
ber, 1913,  shipped  from  Milton,  Or.,  to  El 
Centro,  Cal.,  a  carload  of  apples,  consigned 
to  the  Imperial  Valley  Mercantile  Company. 
A.  draft  was  drawn  on  the  latter  for  the  price 
of  the  apples  at  $2  per  box,  and  sent,  with 
bill  of  lading  att^iched,  through  the  Milton 
bank  to  the  First  National  Bank  of  El  Cen- 
tre for  collection.  The  Mercantile  Company 
refused  to  accept  the  apples  at  the  price 
named,  but  agreed  to  accept  such  as  graded 
extra  fancy  at  $1.75  per  box,  and  the  bal- 
ance at  $1.25  per  box,  and  telegraphed  that 
ofter  to  plaintiff.  In  answer  the  plaintiff, 
through  his  agent,  the  Milton  bank,  filed  a 
telegram  with  defendant,  directing  the  bank 
In  El  Centro  to  accept  $1.80  per  box  for  the 
carload.  By  mistake  of  defendant  the  price 
was  made  to  read  $1.08  per  box.  The  El  Cen- 
tra bank  delivered  the  bill  of  lading  to  the 
Mercantile  Company  and  accepted  payment 
for  the  apples  at  the  rate  of  $1.08,  instead  of 
the  $1.80  demanded  by  the  seller.  The  error 
was  discovered  by  the  bank  within  a  few 
hours  after  it  had  collected  for  the  apples 
at  the  rate  of  $1.08  per  box,  and  the  bank  in 
making  Its  remittance  to  plaintiff  gave  him 
a  statement  of  the  error.  The  defendant  en- 
deavored to  get  the  Mercantile  Company  to 
pay  the  difference  between  $1.08  and  $1.80 
as  the  price  per  box,  and  the  latter  agreed 
to  settle  on  a  basis  of  $1.50  per  box.  The 
plaintlfl,  rather  than  receive  that  price,  elect- 
ed to  accept  the  payment  of  $1.08  per  box 
and  bring  his  action  against  the  defendant 
for  the  difference.  The  case  was  tried  to  a 
jury,  whldi  returned  a  verdict  against  de- 
fendant of  $533.05,  the  full  difference,  with 
interest,  between  the  price  quoted  in  the  mes- 
sage offered  the  defendant  and  the  price 
named  in  the  message  as  transmitted  by  It. 
The  defendant  appeals,  assigning  a  number 
of  errors,  whose  discussion  is  grouped  under 
two  heads:  (1)  The  error  in  the  telegram 
was  not  the  proximipte  cause  of  the  loss, 
sdnce  the  addressee  must  have  known  that  an 
error  had  been  committed,  and  no  sale  was 
effected  by  the  erroneous  telegram;  (2)  the 
loss  in  any  event  could  not  exceed  the  differ- 
ence between  $1.50  per  box  and  $1.80  per  box. 

[1]  It  appears  from  the  evidence  that  both 
the  Oregon  and  California  banks  were  the 
agente  of  respondent  in  the  sale  of  the  apples, 
but  that  the  California  bank,  when  it  receiv- 
ed the  telegram  to  sell  at  $1.08  per  box,  was 
in  Ignorance  of  the  fact  that  the  day  before 
the  mercantile  company  had  tendered  its  prin- 
cipal an  offer  largely  In' excess  of  that  price. 
The  bank  accordingly  at  once  closed  the  sale, 
delivering  the  apples,  and  accepting  payment 
at  the  erroneous  'figures  named  in  the  tele- 
gram. The  mercantile  company  was  doubt- 
less aware  that  it  'was  getting  the  apples  at 


a  lower  price  through  some  error,  since  they 
were  originally  priced  to  it  at  $2  per  box,  and 
it  had  made  a  counter  offer  of  $1.75  and  $1.2S 
on  the  two  grades  in  the  shipment;  the  larger 
portion  of  the  boxes  ranking  as  the  highest 
grade.  The  market  price  of  the  apples  at 
M  Centro  was  in  evidence  as  being  $1.80  per 
box  for  extra  fancy  Oregon  apples.  'Bespovd- 
ent  testified  that  the  whole  shipment  was  of 
this  grade.  Confirmation  of  the  fact  that 
the  purchaser  was  aware  of  the  mistake  in 
the  price  quoted  by  the  seller's  agrat  is 
shown  by  the  fact  that  he  was  afterwards 
willing  to  pay  an  additional  42  cents  per 
box,  bringing  the  price  up  to  $1.00  per  box. 
for  the  entire  carload. 

It  is  the  ccmtention  of  appellant  that  un- 
der this  state  of  facte  respondent  had  the 
right  to  disaffirm  the  sale  on  account  of  the 
mistake,  but  that,  when  he  confirmed  tlie 
sale,  this  was  a  new  contract  entered  into 
by  him  subsequent  to  the  telegram,  one  not 
dependent  on  the  transmission  of  the  tele- 
gram, and  hence  his  loss  was  not  the  proxi- 
mate result  of  the  appellant's  error  In  trans- 
mission. We  cannot  agree  with  this  deduc- 
tion of  counseL  The  apples  lay  in  El  Centro, 
awaiting  the  result  of  the  dickering  of  the 
parties  as  to  price.  When  the  seller's  agent 
received  a  telegram  instructing  sale  at  a  cer- 
tain price,  it  at  once  closed  with  the  pur- 
chaser at  that  price.  This  contract  was  en- 
tered into  at  a  mistaken  consideration,  due  to 
the  negligence  of  appellant.  It  is  true  the 
contract  might  have  beoi  dlsafflzmed  by 
promptly  bringing  suit  therefor ;  but  the  for- 
um was  distant,  and  the  subject-matter  of  • 
perishable  nature,  the  whole  controversy  sub- 
ject to  the  uncertainty  of  evidence  and  the 
vagary  of  a  Jury,  and  in  the  end  respondent 
might  not  have  been  able  to  reallise  an 
amount  equal  to  t&at  accepted  from  tiie  pur- 
chaser. The  natural  consequence  of  the  mis- 
teke  In  the  telegram  under  which  delivery 
was  made  In  Ignorance  thereof  was  the  loss 
of  72  cento  per  box  to  respondent  The  ac- 
ceptencd  of  the  mistaken  price  was  doe  whol- 
ly to  the  erroneous  telegram,  and  was  the 
direct  resnlt  of  that  error.  The  contract  was 
made,  not  by  the  respondent,  but  by  his 
agent,  in  reliance  on  the  erroneous  message, 
and  sale  was  made  by  the  agent  before  re- 
spondent was  aware  of  the  mistaken  tele- 
gram. The  telegram  was  the  proximate 
cause  of  a  contract  prejudicial  to  respon- 
dent, and  to  say  that  tiie  respondents  affirm- 
ance of  It  with  knowledge  of  the  mistake 
constitutes  a  new  contract  is  not  sound.  He 
was  merely  making  the  best  of  a  bad  con- 
tract resulting  from  the  mistaken  act  of 
appellant,  with  a  view  to  holding  It  respon- 
sible. Reed  v.  Western  Union  Tel.  Co.,  135 
Mo.  «61,  87  S.  W.  904,  34  L.  R.  A.  482,  58 
Am.  St.  Rep.  609 ;  Pepper  v.  Telegraph  Co.,  87 
Tenn.  554,  11  S.  W.  783,  4  L.  R.  A.  660,  10 
Am.  St  Rep.  699.  For  a  somewhat  similar 
case,  decided  by  our  own  court,  a^  Peniy 
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V.  yfeatem  Union  Tel,  Co.,  73  Wash.  280, 131 
Pac.  812,  48  L.  B.  A.  (N.  S.)  412. 

[2J  We  think,  however,  there  la  merit  In 
appellant's  contention  that  It  was  the  duty 
of  respondent  to  minimize  his  damages,  where 
such  a  conrse  was  readily  available  to  him. 
The  evidence  shows  that,  after  the  telegram 
erroneously  transmiltted  by  appellant  had 
been  acted  on  to  the  prejudice  of  respondent, 
the  purchaser,  who  had  taken  advantage  of 
the  error,  offered  to  increase  his  payment 
for  the  apples  from  $1.08  to  $1.60  per  box. 
This  the  respondent  refused  to  accept,  relying 
upon  the  liability  of  the  telegraph  company 
to  respond  for  the  total  discrepancy  between 
the  telegram  as  given  and  as  sent.  This 
offer  of  the  purchaser  was  promptly  made, 
and  could  have  been  availed  of  by  respondent 
prior  to  his  action  against  the  telegraph  com- 
pany. It  Is  a  well-established  rule  that  one 
who  has  a  claim  against  another,  arising  out 
of  the  tortious  conduct  of  the  latter,  has  a 
duty  to  minimize  his  claim  for  damages  so 
tar  as  possible.  This  rule  has  frequently 
been  applied  In  like  cases  to  the  one  before 
us.  Fererro  v.  Western  Union  Tel.  Co.,  8 
App.  D.  C.  46S,  86  L.  R.  A.  648. 

"It  is  the  duty  of  plaintiff,  on  learning  of  the 
negligence  of  the  telegraph  company,  to  make 
reasonable  efforts  to  render  the  resulting  dam- 
age as  light  aa  possible,  and  he  cannot  recover 
damages  which  by  such  care  and  diligence  he 
could  have  avoided."  87  Cyc.  1767,  citing  West- 
em  Union  Tel.  Co.  v.  Jeanes,.  88  Tex.  230,  31  8. 
W,  186;  Western  Union  TeL  Co.  v.  Reid,  83 
Ga.  401,  10  S.  E.  910;  Postal  Tel.  Cable  Oa 
V.  Schaefcr,  110  Ky.  007.  82  S.  W.  1119. 

We  think  that  the  loss  occasioned  respond- 
ent was  the  natural  and  proximate  result  of 
the  negligence  of  appellant,  for  which  the 
latter  should  ree^nd  in  damages.  But  we 
think  that  it  was'  also  the  duty  of  respondent 
to  minimize  his  damages  by  the  acceptance 
of  the  offered  Increase  in  price  that  the  evi- 
dence shows  the  purchaser  was  willing  to 
pay. 

[S,  4]  Among  the  errors  assigned  is  that  the 
attorney  for  respondent,  at  the  opening  of  the 
trial,  read  an  assignment  by  resiwndent  to 
appellant  of  any  claim  which  the  former 
might  have  against  the  Imperial  Valley  Mer- 
cantile Company  arising  out  of  its  purchase 
of  the  apples  pursuant  to  the  erroneous  tel- 
egram. The  respondent  asked  that  the  as- 
signment be  made  a  part  of  the  record ;  but 
appellant  objected  that  the  offer  was  Incom- 
petent, Irrelevant,  and  Immaterial,  and  asked 
the  court  to  instruct  the  Jury  not  to  consider 
it  The  court  made  no  ruling.  It  is  urged 
that  the  mere  offer  had  a  tendency  to  preju- 
dice the  jury  adversely  against  appellant. 
While  the  offer  was  immaterial  In  the  case, 
and  the  court  should  have  properly  instructed 
the  Jury  to  disregard  It,  we  think  the  error 
was  practically  harmless.  The  failure  of  ei- 
ther party  to  further  press  or  oppose  It,  and 
of  the  court  to  pay  any  attention  to  it,  must 
have  apprised  the  Jury  that  It  was  meant  asi 


nothing  more  than  a  tentative  offer,  which 
it  was  not  Incumbent  on  appellant  to  accept. 
The  Judgment  will  be  reversed,  with  in- 
structiona  to  modify  it  as  Indicated  in  the 
opinion. 

PARKEB  and  MOUNT,  JJ.,  concur. 

HOIiCOMB,  J.  (dissenting).  I  am  obliged 
to  dissent  from  this  disposition  of  this  case. 
It  is  illogical  and  erroneous  upon  any  theory. 
If  the  Judgment  is  not  to  be  affirmed  upon 
the  facts  and  the  law,  in  full.  It  should  be 
only  npon  the  facts  that  the  Imperial  Val- 
ley Mercantile  Company  knew,  or  had  every 
reason  to  believe,  that  the  price  stated  In  the 
telegram  as  dellv«;ed  to  it  was  not  the  true 
price,  and  acted  npon  it  in  bad  faith,  and 
that  no  contract  was  made  between  the  re- 
spondent and  It,  and  reversed.  Where  or- 
anges worth  $2.60  per  box  were  quoted  by  er- 
ror in  transmitting  the  message  at  $1.60  per 
box,  the  court,  in  Germain  Fruit  Co.  v.  West- 
ern Union  T.  Co.,  137  Cal.  598,  70  Pac.  658, 
69  li.  R.  A..  575,  held  that  the  difference  in 
price  was  sufficient  to  put  the  receiver  on 
inquiry  as  to  the  correctness  of  the  message; 
that,  whm  the  receiver  recel'^ed  them  at 
this  price,  it  did  so  intending  to  defraud  the 
seller;  that  in  such  case  the  seller  had  a 
good  cause  of  action  against  the  buyer,  and 
oould  not  waive  It,  permit  the  buyer  to  get 
away  with  its  fraudulent  advantages,  and 
recover  the  entire  loss  from  the  telegraph 
company.  But  I  do  not  approve  that  case. 
To  do  so  would  be  to  compel  the  seller  to  go 
to  a  distant  Jurisdiction  in  such  case  as  this, 
waiving  his  remedy  against  an  accessible  and 
responsible  concern  primarily  liable,  and  re- 
sort to.  all  the  hazards  of  recovering  his  loss. 
And  the  majority  dlsapiH-ove  that  doctrine 
and  sustain  the  liability  of  the  appellant 
hwe. 

OQtere  was  no  conflict  in  evidence  in  this 
case  that  the  telegram  was  negligently  alter- 
ed in  transmission  and  so  delivered;  that, 
acting  npon  the  misstated  instructions  con- 
tained in  It  as  delivered,  the  agent  of  re- 
spondent and  the  buyer  completed  the  trans- 
action immediately,  prior  to  the  discovery  of 
the  mistake.  The  apples  were  immediately 
delivered,  and  the  money  collected  at  the  mis- 
taken price.  After  discovering  the  error  in 
transmitting  the  message,  the  telegraph  com- 
pany attempted  to  induce  the  buyer  to  ad- 
Just  the  matter  by  paying  the  difference  be- 
tween $1.08  per  box  and  $1.80  per  box.  The 
buyer,  for  a  settlement  in  full,  made  a  ten- 
tative offer,  to  the  effect  that  it  would  be 
willing  to  pay  <$1.60  per  box.  niere  was  no 
deflnlte  offer,  and  no  tender  then  or  there- 
after made  to  that  effect. 
■  Had  respondent  acted  upon  that  suggestion, 
and  agreed  to  accept  the  $1.60  per  box,  It 
'would  have  been  equivalent  to  abandoning 
the  preylous  <)aer  at  $1.80  per  box,  nsaking 
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a  new  contract  for  |L50  per  box,  settling  at 
that  price,  and  forever  waiving  bis  claim  and 
right  to  recover  his  entire  leas  Irom  any 
aoorce.  And  we  certainly  would  so  hold. 
Had  the  negligent  telegraph  company  given 
the  reEs>ondent  the  opportunity  of  accepting 
from  the  bnyer  snch  portion  of  the  loss  as 
the  bnyer  was  willing  to  stand,  to  minimize 
the  damages  to  It,  a  different  condition  would 
be  presented.  It  is  not  contested  here  that 
the  apples  were  actually  worth,  at  a  fair 
market  price,  |1.80  per  box.  Resp<mdent  is 
entitled  to  recover  from  the  source  of  his 
damage,  his  actual  loss.  That  loss  is  the 
difterence  between  the  price  received  by  him 
on  the  completed  sale  and  the  fair  market 
value  of  the  apples.  In  my  opinion,  the  tel- 
egraph company  by  procuring,  and  the  buyer 
by  making,  an  ex  post  facto  offer,  cannot  de- 
prive plaintiff  of  any  part  of  his  actual  dam- 
ages. 

The  principal  case  cited  by  the  majority 
(Fererro  v.  Western  Union  Tel.  Co.,  supra) 
is  not  analogous.  In  that  case,  the  receiver 
of  a  negligently  altered  message,  upon  dis^ 
covering  the  reel  price  quoted,  refused  to 
accept  delivery  of  the  goods.  It  was  held 
that  the  measure  of  damages  recoverable  by 
one  who  gets  a  telegram,  for  a  mistake  in 
understanding  the  price  in  an  offer  to  sell 
goods,  is  Umlted  to  such  difference  in  price, 
excluding  any  loss  of  profits  on  a  contract  of 
resale  made  on  the  faith  of  the  telegram,  but 
not  carried  out  because  he  Iiad  liimself  re- 
fused to  receive  the  goods,  etc.  After  the 
goods  were  delivered  to  the  buyer  by  re- 
spondent's agent,  on  the  faith  of  the  altered 
message,  and  the  price  received,  there  was 
nothing  respondent  could  do  to  prevent  fur- 
ther loss  or  damage,  or,  as  is  stated,  mini- 
mize his  damages;  and  he  did  nothing  to  aug- 
ment them. 

Upon  the  facts  in  this  case,  I  am  convinced 
the  case  was  properly  submitted  to  the  jury, 
and  that  the  verdict  and  Judgment  should  be 
afBrmed  In  entirety. 

KLLIS,  a.  J.,  concurs  with  Judge  HOtr 
COMB. 


JONES-ROSQUIST-KILI..EN   CO.   ▼.  NEL- 
SON et  ux.    (No.  14089.) 
(Supreme  Court  of  Washington.    Oct  17, 1917.) 

1.  EviDBNCK  <8=>419(13)— Pabol  Evidbrcb  to 
Vabt  WBrriNo— Considebation. 
Where  a  contract  of  sale,  of  a  piano  stated 
that  the  total  purchase  price  was  $425,  atid  that 
the  purchaser  hadpaid  $225  and  apeed  to  pay 
the  oalance  of  $200  in  monthly,  installments, 
evidence  th.at  the  contract  was  drawn  with  the 
nitderstanding  that  the  actual  price  was  $275, 
of  which  $75  was  to  oe  paid  at  onoe,  and  the  re- 
maining $200  in  installments,  did  not  teitd  to 
vary  the  legal  effect  of  the  written  contract, 
but  merely  explained  the  consideration,  thus 
falling  within  a  generally  recognized  exceptioD 
to  the  parol  evidence  rule. 


i.  EVIDBNCK   «S»406(4>— PABOK    BTIDBHCK   TO 

Vast  Writing — Rxcxipts. 
The  recital  in  the  contract  that  $225  had 
been  paid  amounted  to  nothing  more  tlian  a  re- 
ceipt, and  as  such  was  open  to  explanation  by 
parol  testimony. 

3.  Salks  «=>X!0— Aoiionb  fob  Fbicb— Pbb- 
MATUBE  Surr. 

Where  the  contract  gave  a  right  of  action 
for  the  whole  purchase  price  in  case  of  tlie  fail- 
ure of  the  purchasers  to  perform  any_  of  its 
conditions,  the  failure  to  make  the  initial  pay- 
ment of  $75  was  an  immediate  breach,  and  war- 
ranted snit  at  once,  without  waiting  for  a  de- 
fault as  to  any  of  the  montlily  installments. 

4.  Husband  and  Wifb  «=»23%— Aobhct  or 
WiFB  FOB  Husband— EviDKNCE. 

In  an  action  against  a  husband  and  wife 
for  the  purchase  price  of  a  piano,  evidence  held 
to  show  tliat  the  wife's  purchase  of  the  piano 
was  without  the  Imowledge,  consent,  or  approval 
of  the  husband,  and  that  the  seller  was  in  no 
way  misled  into  a  belief  that  the  wife  was  act- 
ing as  the  husband's  agent. 

6.  Affkai.  and  Ebbob  «s38e6(2)— Tbiai.  Db 
Novo— Hevibw— FlNDIHOa 

On  a  trial  de  novo  the  Supreme  Court  must 
weigh  the  evidence,  and,  though  the  findings  of 
the  trial  court  are  entitled  to  great  weight,  they 
cannot  prevail  against  a  dear  preponderance  of 
the  evidence. 

ft.  Husband   and    Wite   <S=268(1>— Comjcd- 
smt  OB  Sepabat^  Debts  —  Contbacts  of 

Under  Rem.  Code  1915,  I  5917,  giving  the 
husband  the  management  and  control  oi  com- 
munity personal  property,  a  wife's  contract  tor 
the  purchase  of  a  piano  was  presumptively  her 
contract  alone. 

7.  Husband   and   Wife   «=3l9(14);2e8(4)-- 

LlABILTTT   FOB  DEBTS— "PAMILT    EiXFENBK. 

Under  Rem.  Code,  f  5917,  giving  the  hus- 
band the  management  and  control  ol  the  com- 
munity personal  property,  section  5981,  provid- 
ing that  the  expenses  of  the  family  are  cliarg^ 
able  upon  the  property  of  both  husband  and 
wife,  or  either  of  them,  and  section  5927,  pro- 
viding that  contracts  may  be  made  by  a  wife 
and  liabilities  incurred,  and  that  they  may  l>e 
enforced  by  or  against  her  to  the  same  extoit 
and  in  the  same  manner  as  if  she  were  unmar- 
ried, a  purchase  of  a  piano  by  a  wife  wm  not  a 
"family  expense,"  chargeable  against  the  hus- 
band or  the  community,  where  it  was  never 
received  or  used  by  the  family,  but  was  left 
on  their  porch  against  their  protest,  and  the 
seller  was  ordered  to  remove  it  on  pain  of  being 
charged  for  storage. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series.  Family 
Expense.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  the  Jones-fRosquIst-Klllen  Com- 
pany against  John  Nelson  and  wife.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Reversed  in  part,  and  affirmed  in  part 

Louis  BJ.  Shela,  of  Seattle,  for  appellants. 

BLMS,  C.  J.  Plaintiff  corporation  brought 
this  action  against  defendants,  John  Nelson 
and  wife,  to  recover  the  purchase  price  of  a 
piano  alleged  to  liave  been  sold  to  them  un- 
der the  following  contract: 

"I,  we,  and  each  of  us  promise  to  pay  to  the 
order  of'  Jones,  Rosquist  &  Killeo  the  sum  of 
two  hundred  ($200)  dollars,  at  their  office  Ib 
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Seattle,  Waah.,  aa  foIlowB:  Twenty-five  dollars 
($25)  per  month  on  the  5th  day  of  each  and 
every  month  thereafter  until  fully  paid,  com- 
mencing on  the  5th  day  of  May,  1M6,  with  in- 
terest on  the  amount  unpaid  at  the  rate  of  8  per 
cent,  per  annum,  payable  monthly.  This  note  is 
given  for  the  purchase  of  a  Christman  piano, 
style  2758  (receipt  of  which  instrument  is  heicby 
acknowledged),  the  total  amount  of  said  purchase 
price  being  four  hundred  twenty-five  ($426)  dol- 
lars, of  which  I  have  this  day  paid  $k25,  and  I 
agree  that  I  will  keep  the  said  instrument  in 
good  order,  and  that  it  shall  not  be  removed 
from  No.  634  West  54th  street,  in  the  city  of 
Seattle,  county  of  King,  state  of  Washington, 
without  the  written  consent  of  the  said  Jones- 
Rosquiat-Killen  (Company,  Incorporated.and  the 
legal  title  thereto  is  in  the  said  Jones-Rosquist- 
Killen  Company,  Incorporated,  and  shaU  re- 
main In  said  Jones-Rosquist-Killen  Company, 
Incorporated,  until  they  shall  make  bill  of  sale 
and  dispose  of  same  to  me  after  all  payments 
aforesaid  shall  have  been  fully  paid,  and  that 
I  have  no  rit^t  to  dispose  of  or  incumber  said 
instrument  in  any  way  until  I  have  received 
bill  of  sale.  I  also  agree  that  if  I  fail  to  pay 
any  of  said  installments  when  due,  or  fail  to 
perform  any  of  the  conditions  herein,  or  if  said 
instrument  be  attached  or  levied  upon,  or  should 
I  refuse  to  accept  delivery  of  or  return  the  said 
instrument,  all  of  said  sum,  $200,  shall  in  any 
of  said  cases,  at  the  option  of  said  Jones,  Ros- 
qnist  &  KiUen,  immediately  become  due  and 
payable,  and  the  said  company  may  enforce  pay- 
ment of  the  entire  sum  then  unpaid,  and  inter- 
est thereon,  or  may,  if  its  agents  or  assigns  bo 
elect,  rescind  this  note  and  take  possession  of 
the  said  instrument  without  legal  process,  and 
for  the  purpose  may  enter  any  premises  where 
the  same  may  be,  all  damages  for  entry  being 
hereby  expressly  waived,  and  all  money  paid 
by  me  on  account  of  this  note  shall  in  the  event 
of  said  instrument  being  repossessed  by  said 
Jones,  Bosquist  &  Killen,  its  agents  or  assigns, 
be  considered  as  rent  for  the  use  of  said  instru- 
ment for  the  time  same  waa  in  my  possession. 
I  also  covenant  and  agree  to  pay  all  taxes,  as- 
sessments, and  liens  of  every  kind  which  by  law 
may  become  due  and  payable  on  said  instru- 
ment, also  all  taxes  which  may  be  levied  or  im- 
posed oo  this  note,  and  at  my  own  expense  to 
keep  insared  against  loss  by  fire,  for  tiie  full  in- 
surable value,  the  said  instrument  during  the  ex- 
istence of  this  debt,  in  a  reliable  insurance  com- 
pany, with  loss,  it  any,  under  said  insurance, 
payable  to  Jones,  Rosqidst  &  Killen,  and  to  de- 
liver the  policy  and  renewals  thereof  to  the  said 
Jones,  Roequist  &  Killen,  and  if  I  shall  fail 
to  pay  tnxes,  assessments,  or  insurance  herein 
provided  to  be  done,  the  said  Jones,  Rosquist 
&  Killen,  or  assigns,  shall  have  the  option  to 
pay  same,  and  the  payment  so  made  shall  be 
added  to  smd  become  a  part  of  the  amount  due 
herein.  In  aU  matters  mentioned  herein,  time 
is  declared  to  be  the  essence  of  this  note.  In 
case  this  note,  or  any  portion  thereof,  is  placed 
in  the  hands  of  an  attorney  for  collection,  or  in 
case  action  is  instituted  to  collect  same,  or  any 
portion  thereof,  I  hereby  agree  to  pay  such 
additional  sum  as  may  be  necessary  and  reason- 
able to  pay  the  expenses  of  said  collection  and  a 
reasonable  attorney's  fee  for  instituting  such 
action. 

"In  witness  whereof  we  have  set  onr  hands 
to  this  note  this  5th  day  of  April,  1916. 

"[Signed]    Ingeborg  Nelson. 

"Witness:    Mrs.  Anna  Myhre. 

"Accepted: 

"Jones-Rosguist-Killen  Co.,  Inc., 

"By  G.  W.  Rosqulst" 

Defendants  answered  separately.  Inge- 
borg Nelson  set  up  rescission  as  an  atUmia- 
tlve  defense.  Jobn  Nelson  denied  that  the 
«ODtraot  was  signed  In  bla  behalf,  or  In  be- 


balf  of  the  community,  and  set  up  as  an  af- 
firmative defense  that  the  piano  was  left  on 
the  porch  of  his  residence  during  the  absence 
of  the  family  on  AprU  7,  1916 ;  that  he  noti- 
fied plaintiff  to  remove  It,  otherwise  storage 
would  be  charged ;  that  the  plaintiff  neglect- 
ed to  remove  it ;  and  that  a  reasonable  stor- 
age charge  Is  $5  per  month.  Judgment  was 
asked  for  the  accrued  charges,  and  that  they 
be  declared  a  lien  on  the  piano.  When  the 
cause  came  on  for  trial,  defendants  demurred 
on  the  ground  that  the  action  was  premature- 
ly brought  and  that  the  complaint  did  not 
state  a  cause  of  action.  These  demurrers 
were  overruled.  The  cause  was  tried  with- 
out a  Jury,  and,  on  findings  made  In  favor  of 
plaintiff,  judgment  was  entered  against  deJ 
fendants  and  each  of  them  in  the  sum  at 
$309.40,  and  costs.    Defendants  appeal. 

[1,  2]  It  Is  first  contended  that  the  court 
erred  In  admitting  parol  evidence  to  vary  the 
written  contract.  This  is  based  on  the  fact 
that  the  written  contract,  made  a  part  of  the 
complaint,  recites  that  there  are  $200,  unpaid 
balance  of  the  contract  price,  payable  In 
monthly  installments  of  $25,  b^lnnlng  May 
5,  1916,  while  It  was  further  alleged  that  the 
sale  price  of  the  piano  was  $425,  but  that 
appellants  were  given  credit  for  $226,  in 
consideration  of  a  cash  payment  of  $75 ;  that 
$5  was  paid  when  the  contract  was  signed, 
with  a  promise  to  pay  the  balance  of  $70  on 
the  following  day.  The  evidence  showed 
that  the  written  contract  was  drawn  with 
the  understanding  that  the  actual  price  of 
the  piano  was  $275,  of  which  sum  $76  was 
to  be  paid  at  once,  and  the  remaining  $200  In 
Installments  as  In  the  writing  provided. 
This  evidence  In  no  way  tended  to  vary  the 
legal  effect  of  the  written  contract.  It  mere- 
ly explained'  the  consideration,  thus  falling 
within  a  generally  recognized  exception  to 
the  rule  against  varying  a  written  instru- 
ment by  parol.  Jones,  Blue  Book  of  Evi- 
dence, S  468;  Don  Yook  v.  Washington  Mill 
Co.,  16  Wash.  459,  47  Pac.  964;  Van  I>ehn  v. 
Morse,  16  Wash.  219,  47  Pac.  435.  Moreover, 
the  recital  that  $225  had  been  paid  amount- 
ed to  nothing  more  than  a  receipt,  and  as 
such  was  open  to  explanation  by  parol  testi- 
mony, tironning  v.  Elliott  Bay  Mill  &  iLum- 
ber  Co.,  61  Wash.  676, 112  Pac.  »37. 

[3]  In  this  connection  It  Is  further  argued 
that.  Inasmuch  as  the  written  contract  shows 
that  the  first  payment  was  not  due  until  May 
5tb,  the  action,  which  was  brought  on  April 
25tb,  was  pr«nature.  We  find  no  merit  In 
this  claim.  The  contract  gives  a  right  of  ac- 
tion for  the  whole  purchase  price  in  case  of 
failure  of  purchasers  to  perform  any  of  Its 
conditions.  One  of  the  conditions  being  an 
Initial  payment  of  $76,  failure  to  pay  that 
sum  would  be  an  Immediate  breach,  in  case 
of  delivery  and  acceptance  of  the  piano,  and 
would  warrant  suit  without  waiting  for  a  de- 
fault as  to  subsequent  Installments. 

[4]  The  second  contention  is  that  the  wife 
waa  not  authorized  by  the  husband  to  sign 
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the  contract,  hoice  has  no  jpower  to  bind  him 
or  the  community.  The  evidence  shows  that 
appellants  were  contemplating  the  purchase 
of  a  piano,  and  on  April  5, 1916,  visited  many 
piano  stores  on  a  tour  of  inspection,  and 
finally  that  of  respondent,  where  they  were 
favorably  impressed  with  the  offer  of  a 
Chrlstman  piano  of  the  asserted  value  of  $425 
at  a  discount  of  $150,  to  be  had  on  a  cash 
payment  of  $75  and  monthly  installments  of 
$25  each  for  the  balance  of  $200.  A  form 
of  contract  was  shown  them,  but  the  evidence 
Is  conflicting  as  to  whether  appellants  then 
read  it  or  not.  Certain  it  is  that  they  de- 
clined to  sign  it  and  close  the  deaL  The  hus- 
band testified  that  he  said  to  the  salesman: 
"Well,  if  we  decide  on  your  piano,  we  can 
let  you  know." 

In  this  he  is  corroborated  by  the  wife,  who 
testified: 

"We  didn't  make  any  arrangements  to  buy; 
we  just  looked  around.     •     •     •     We  didn't 

five  Mr.   Rosqoist   any   gpedal  remark   about 
uying  it.     Just  think  it  over,  and  that  is  all 
we  promised  when  we  left  him  in  the  evening." 

Bosquist,  a  member  at  the  raqMMident  cor- 
poration, testified: 

"They  decided  on  a  piano  6iat  night,  and  I 
wrote  out  a  contract  and  the  payments,  and 
filled  that  out  And  Mr.  Nelson  read  the  con- 
tract over,  and  I  said:  'You  had  better  fix  it 
up  to-night  and  get  it  through.'  Nelson  said: 
'We'd  better  sleep  over  it.  We  haven't  any 
mcwey  to-night,  and  my  wife  will  be  in  to- 
morrow and  settle  it  up.'  So  that  the  follow- 
ing day  Mrs.  Nelson  came  in  and  signed  the 
very  same  contract  that  Mr.  Nelson  had  read 
over,  that  I  had  filled  out." 

It  appears  from  the  evidence  that  Mrs. 
Nelson,  without  any  consultation  with  her 
husband,  visited  respondent's  store  on  the 
following  day,  signed  the  contract  and  paid 
$5  down.  She  hesitated  to  close  the  deal, 
telling  Rosqnist  she  wanted  further  to  con- 
sult her  husband,  who  knew  nothing  of  her 
visit  to  the  stoje.  Rosqulst  admitted  that 
she  made  this  statement  before  signing  the 
contract.  On  his  representations  that,  if  she 
did  not  close  the  deal  at  once,  she  might  Tose 
the  piano,  as  there  was  great  probability  of 
its  being  sold  that  day,  she  finally  signed  the 
contract.  When  her  husband  returned  home 
that  night,  he  told  his  wife  that  he  bad 
bought  a  piano  at  another  store,  and,  on 
learning  of  her  act,  he  said: 

"Why  did  you  do  it  without  my  being  present? 
♦  •  *  The  best  thing  you  can  do  is  to  go 
right  down  to  Rosquist's  store  and  call  ^e  buy 
off,  and  tell  Rosquiat  I  did  not  want  to  sign 
for  his  piano." 

Mis.  Nelson  next  day  told  Rosqulst  that 
she  did  not  want  the  piano,  as  she  and  her 
bnsband  were  going  to  move  to  Oallf omla — 
an  admitted  falsehood,  but,  as  we  view  it, 
wholly  immaterial. 

It  Is  apparent  from  this  evidence  that  the 
purchase  by  the  Wife  was  made  without  the 
knowledge,  consent.  Or  approval  of  the  hus- 
band, and  that  Rosqulst  was  in  no  wise 
misled  Into  a  belief  that  the  wife  was  acting 


as  the  hnsband's  agent  Rosqulst  himself 
testified  that  the  husband  declined  to  sign 
the  contract  because  he  wanted  to  sleep  over 
it  He  admitted  that  he  was  informed  by 
the  wife,  upon  her  reappearance  at  the  storey 
that  she  would  rather  not  sign  until  she  took 
the  matter  up  with  her  husband,  who  knew 
nothing  about  her  present  trip.  That  admis- 
sion seems  to  us  conclusive  on  this  idmse  of 
the  case,  notwithstanding  her  subseqaent 
prevarication.  Moreover,  the  fact  that  the 
husband  on  the  same  day  bought  a  piano 
elsewhere  strongly  confirms  his  statement 
that  he  had  not  authorised  his  wife  to  sign 
the  contract. 

[6,6]  The  cause  being  here  for  trial  de 
novo,  we  must  weigh  the  evidence^  Though 
the  findings  of  the  trial  court  are  entitled 
to  great  weight,  they  cannot  prevail  against 
what  we  conceive  to  be  a  dear  preponder- 
ance of  the  evidence.  Under  our  statute 
(Rem.  Code,  i  6017)  the  husband  has  the 
management  and  control  of  the  community 
personal  property.  We  have  held  in  a  num- 
ber of  cases  that  contracts  made  by  the  vlfe 
alone  are  not  binding  upon  the  husband,  nor 
the  community,  unless  authorized,  ratified,  or 
acquiesced  In  by  the  husband.  The  presump- 
tion is  that  the  wife's  contract  was  hers 
alonsk  See  Balkema  ▼.  Grolimund,  92  Wash. 
326,    159   Pac   127,   McAlpine   v.   K<Aler   & 

Chase,  86  Wash.  ,  164  Pac.  755.     There 

was  no  evidence  sufficient  to  overcome  this 
presumption. 

[7]  The  court  found  that  the  purchase  of 
the  piano  by  the  wife  and  the  payment  by 
her  of  $5  of  community  funds  was  a  "family 
expense."    Rem.  Code,  $  5981,  provides: 

"The  expenses  of  the  family  and  education  of 
the  children  are  chargeable  upon  the  property 
of  both  husband  and  wife,  or  either  of  them,  and 
in  relation  thereto  they  may  be  sued  jointly  or 
separately." 

This  court  bas  bad  but  few  occasions  to 

construe  the  term  "family  expense."  In 
Russell  V.  Graumann,  40  Wash.  667,  82  Pac. 
098,  6  Ann.  Cas.  830,  we  held  that  medical 
and  hospital  services  rendered  to  a  spouse 
during  the  last  Illness  would  constitute  such 
an  expense.  In  Butterworth  &  Smis  v. 
Teale,  54  Wash.  14,  102  Pac.  768,  18  Ann. 
Caa  864,  it  was  intimated,  but  not  decided, 
that  burial  expenses  of  a  deceased  spouse 
might  come  within  the  scope  of  that  term. 
In  Hector  t.  Hector,  51  Wash.  434,  99  Pac 
13,  the  maintenance  and  support  of  a  minor 
child  was  recognized  as  an  obligation  for 
which  divorced  spouses  were  both  liable. 
In  Strom  v.  Toklas,  78  Wash.  223,  138  I'ac. 
880,  the  rental  of  a  dwelling  house  occupied 
by  a  family  was  held  to  be  within  the  stat- 
ute. Statutes  substantially  the  same  as 
ours  are  found  in  Iowa,  Illinois,  Oregon,  and 
Colorado;  but  in  those  states  there  Is  lack- 
ing the  feature  of  our  community  law  which 
gives  the  husband  the  managemoit  and  con- 
trol of  community  property.    In  those  states 
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the  courts  bold  that  almost  anytbing  pnr- 
cbased  for  tbe  use  of  tbe  family  or  Its  mem- 
bers constitutes  a  family  expense,  for  wblcb 
eltber  or  both  spouses  may  be  held.  But 
through  those  decisions  runs  the  distinguish- 
ing thread  that  tbe  article  must  bare  been, 
not  only  purchased  for  family  use,  but  ao- 
toally  used  by  the  family,  in  order  to  impose 
the  statutory  liability.  See  Sherman  v.  King, 
61  Iowa,  182,  1  N.  W.  441;  Fitzgerald  v. 
McCarty,  65  Iowa.  702,  8  N.  W.  646;  Wat- 
kins  y.  Mason,  11  Or.  72,  4  Pac.  624 ;  Oilman 
y.  Miathews,  20  CMo.  App.  170,  77  Pac.  366 ; 
Straight  V.  McKay,  16  Oolo.  App.  60,  60  Pac. 
1106;  Hyman  t.  Harding,  162  lU.  867,  44 
N.  B.  764.  In  Dodd  T.  St  John,  22  Or.  260, 
265,  29  Pac.  618,  610,  15  L.  B.  A.  717.  It  is 
said: 

"What  are  expenses  of  the  family  must  be 
determined  accoi^ing  to  the  facts  of  each  par- 
ticular case,  as  it  shall  be  presented.  In  many 
cases  tbe  question  must  be  determined  by  tbe 
use  made  of  tbe  article  purchased.  If  tbe  ar- 
ticle was  purchased  and  bronght  into  tbe  family, 
and  used  there,  it  is  a  family  expense." 

In  the  state  of  Iowa,  where  the  courts  go 
to  the  extreme  limit  in  applying  the  "family 
expense"  statute,  there  was  under  considera- 
tion in  the  case  of  Fitzgerald  t.  McCnrty,  su- 
pra, an  Instruction  of  the  trial  court  that: 

"Tbe  only  criterion  in  ascertaining  what  is  a 
family  expense'  is  tbe  determinanon  of  tbe 
question  whether  the  expenditure  was  for  the 
family.  Was  it  incurred  for.  on  account  of, 
and  to  be  used  in,  the  family?" 

Disapproving  this  Instruction,  the  Supreme 
Court  sold: 

"In  the  case  at  bar  we  think  tbe  instmction 
should  have  gone  one  step  further,  and  the  jury 
instructed  it  was  essential,  to  constitute  a 
familjr  expense,  the  thing  for  which  the  expendi- 
ture mcurred  should  have  been  kept  for  use  in 
the  family.  •  •  »  Under  the  instruction 
given,  it  is  su£Scient  if  an  article  was  purchas- 
ed for,  on  account  of,  and  with  the  intent  to  be 
used  in,  the  family,  although  never  used  there- 
in, or  by  any  member  of  tbe  family.  We  do  not 
think  this  is  the  intent  of  the  statute." 

The  evidence  In  tbe  present  case  shows 
that  the  piano  was  never  received  nor  used 
by  tbe  family.  It  was  left  on  their  porch 
against  their  protest,  and  respondent  was 
ordered  by  them  to  remove  it  on  pain  of  be- 
ing charged  with  storage.  If  we  grant  that 
tbe  purchase  by  one'spouse  of  an  article  for 
family  use,  but  never  actually  used  in  the 
family,  may  be  snffldent  under  tbe  statute 
to  create  a  joint  liability  of  the  spouses,  we 
are  still  confronted  by  our  community  prop- 
erty law,  which  makes  the  husband  the  sole 
manager  In  matters  affecting  community 
personalty.  If  tbe  i^ano  had  been  used  In 
the  home  with  tbe  acquiescence  of  the  hus- 
band, we  may  assume  that  the  community 
would  have  been  rendered  liable  on  the 
ground  of  ratification;  but  there  Is  nothing 
of  the  kind  here.  The  respondent  is  attempt' 
ing  to  hold  tbe  husband  for  a  piano  pur- 
chased by  tbe  wUe  without  his  consent,  and 


which  was  never  brouf^t  into  the  home  and 
used  there.  This  case  does  not  come  with- 
in the  statute  applying  to  family  expenses, 
but  rather  falls  under  Rem.  Code,  I  6027, 
which  declares  that: 

"Contracts  may  be  made  by  a  wife,  and  lia- 
bilities incurred,  and  the  same  may  be  enforced 
by  or  against  her  to  the  same  extent  and  in 
the  same  manner  as  if  she  were  unmarried." 

The  last  contention  of  an;)ellants  Is  that 
the  court  erred  In  refusing  to  find  that  re- 
spondent made  an  oral  agreement  with  Mrs. 
Nelson  to  rescind  the  contract  for  the  sale  of 
tbe  piano.  We  shall  not  discuss  the  evidence 
bearing  on  the  subject  further  than  to  say 
that  In  our  opinion  tbe  court  was  Justified  In 
refusing  to  find  as  requested.  We  are  clear 
that  the  contract  In  question  was  neither  the 
contract  of  John  Nelson,  nor  so  authorized 
or  ratified  by  him  as  to  bind  the  community. 

Aa  to  Ingeborg  Nelson,  the  Judgment  i« 
afllrmed.  In  all  other  respects.  It  is  reversed. 
John  Nelson  may  recover  his  costs. 

MORRIS,  WEBSTER,  MAIN,  and  OHAI>. 
WICJK,  JJ.,  concur. 


aOODEN  V.  LEWIS.     (No.  21027.) 
(Supreme  Ourt  of  Kansas.    Oct.  6,  1917.) 

(StttalHU  hn  th«  Court.} 

1.  JUDOI£ENT  4s>141  —  DKrATXLT  JUDOMBNT 

—Statutss— "Fraud." 
It  is  not  a  fraud  practiced  by  the  success- 
ful party,  under  section  596  of  the  Civil  Code 
(Gen.  St  1915,  <  7600)  for  a  plaintiff  to  sue  on 
a  note  and  mortgage  defective  for  want  of  the 
signature  of  defendant's  wife,  nor  for  plaintiff 
to  obtain  judgment  thereon  by  default. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

2.  Judgment  «=>141  —  Vacation  —  Fbaud 
— Statute. 

An  attachment  affidavit  is  not  fraudulent, 
within  tbe  purview  of  section  606  of  the  Civil 
Code,  so  as  to  vitiate  proceedings  taken  pur- 
suant to  it,  merely  because  if  the  attachment 
had  been  resisted  it  might  have  been  shown 
that  tbe  allegations  of  the  affidavit  were  false. 
Plaster  Co.  v.  Blue  Rapids  Township,  81  Kan. 
730,  106  Pac.  1070,  26  L.  B.  A.  (N.  S.)  1237; 
Garrett  v.  Minard,  82  Kan.  338,  106  Pac.  80. 

3.  Attachment  «=»217— DBrAUi.T  Judomknt 
— Tbuth  of  AmuAviT. 

A  judgment  in  an  attachment  proceeding, 
entered  by  defiiult,  determines  the  truth  of  the 
attachment  affidavit  and  the  prc^riety  of  the 
attadiment. 

4.  JuDoMKNT  «:»884— Vacation  —  Prevent- 
ing Depensb— Petition — Statut*  —  "Un- 
avoidable Casualtt  OB  MisrOBTCNB." 

Facts  pleaded  in  a  petition  to  vacate  a 
judgment  examined  and  held  insufficient  to  con- 
stitute an  "unavoidable  casualty  or  inisfor- 
tune,  preventing  the  party  from  •♦♦  de- 
fending" within  tbe  meaning  of  section  596  of 
the  Civil  Code. 

[E^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unavoid- 
able Casualty.] 

5.  JUDOMBNT   «S3363^VaCATI0N. 

A  litigant  ordinarily  cannot  maintain  an 
action  to  vacate  a  judgment  on  the  ground  of 
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"unaToidalile  caguaSty  or  misfortune,"  where  he 
was  grossly  negligent  and  inattentive  to  his 
lawsuit  during  its  entire  pendency,  and  for 
nearly  three  months  after  judgment  by  default 
was  rendered  against  him. 
6.  JttDOMKNT  €=3303— Pbocekdino  to  Vacate 

— POWKE  OF  COCBT. 

The  power  of  the  trial  court  to  vacate  a 
judgment  before  and  after  the  expiration  of  the 
term  of  court  discussed. 

Appeal  from  District  Court,  Kiowa 
County. 

Action  to  vacate  a  jud«rment  by  J.  B. 
Gooden  against  C.  £}.  Lewis.  Demurrer  to 
petition  overruled,  and  defendant  appeala 
Reversed, 

O.  G.  Underwood  and  J.  W.  Davis,  both  of 
Greensburg,  for  appellant  C.  H.  Bissitt  and 
3.  D.  Beck,  botb  of  Greensburg,  for  appellee. 

DAWSON,  J.  The  plaintlfl,  J.  B.  Gooden, 
brought  this  ^action  against  the  defendant, 
C.  E.  Lewis,  to  vacate  a  Judgment  theretofore 
obtained  by  Lewis  against  Gooden.  In  this 
action  the  petition  gives  a  synopsis  of  the 
prior  case  of  Iiowls  v.  Gooden,  which  was  an 
action  on  two  promissory  notes  and  for  the 
foreclosure  of  a  chattel  mortgage  on  a  thresh- 
ing outfit,  separator,  engine,  tank,  etc.  The 
action  was  begun  September  24,  lOlS,  and 
an  attachment  for  the  mortgaged  chattels 
was  Issued,  and  they  were  levied  upon  by  the 
sheriff.  The  answer  of  Gooden  was  due  on 
October  20,  1915,  but  he  made  default  On 
January  3,  1916,  judgment  by  default  was 
rendered  against  Gooden,  and  the  chattel 
mortgage  was  foreclosed  and  the  property 
sold  to  satisfy  the  mortgage  and  the  attach- 
ment On  January  31,  1916,  the  sheriff  sold 
the  property  after  proper  order  of  sale  and 
publication,  and  made  his  return  on  the  day 
of  sale.  The  present  action  was  filed  on 
March  29,  1916,  under  section  596  of  the 
Civil  Code  (Gen.  St  1915,  §  7500),  and  for  the 
statutory  ground  of  "unavoidable  casualty 
and  misfortune"  which  prevented  him  from 
defending  in  the  prior  case  Gooden  pleaded: 

That  in  August,  1915,  he  had  broken  his  leg 
and  was  confined  to  a  hospital  in  Hutchinson 
until  October  3d,  when  he  returned  to  his  home, 
but  was  then  unable  to  walk  or  attend  to  his 
ordinary  duties,  and  remained  unable  to  walk 
until  after  judgment  was  rendered  against  him 
on  January  3, 1916.  "That  on  October  20. 1915, 
the  answer  day  in  said  action,  this  plaintiff  came 
to  Greensburg;  [the  county  seat]  in  an  automo- 
bile, assisted  by  an  attendant,  to  see  counsel 
and  have  answer  filed  or  defense  made,  but  was 
unable  to  climb  stairways  to  offices,  or  to  the 
courthouse,  and  on  that  occasion  saw  counsel, 
and  understood  that  counsel  would  arrange  to 
have  said  case  attended  to  or  have  plaintifif 
notified  when  to  give  seme  further  attention. 
But  that  counsel  so  consulted  failed  to  file  any 
answer  or  to  arrange  to  have  same  done  or  to 
have  any  notice  given  to  this  plaintiff  as  to 
what  further  attention  was  required  of  him  or 
when,  and  that  this  plaintiff  relied  upon  said 
counsel  attending  to  said  matter  for  him ;  that 
afterward,  and  on  January  3d,  when  said  mat- 
ter came  up  for  trial,  and  upon  learning  of 
that  fact  this  plaintiff,  being  unable  to  attond  to 
the  same,  had  a  friend,  one  Chas.  Tanner,  phone 


to  said  counsel  to  attend  to  said  cause  and  pro- 
cure a  continuance  till  such  time  as  plaintiff, 
defendant  in  said  action,  could  be  able  to  at- 
tend, and  this  plaintiff  relied  upon  said  request 
being  granted.  And  further,  at  said  time,  Janu- 
ary 3,  1916,  the  wife  of  this  plaintiff  had  but 
the  day  prior  been  confined,  and  plaintiff,  being 
unable  to  procure  other  help,  was  compelled  by 
the  emergency  to  remain  in  attendance  upon  his 
wife  on  the  3d  -day  of  Jannary,  1916.  Thereby 
and  therefore  he  did  not  and  could  not  attend 
in  person  to  said  litigation  on  the  3d  day  of 
January,  1916,  but  relied  upon  an  answer  being 
filed  and  said  cause  continued  to  scone  other 
date  for  the  reasons  above  set  forth." 

Other  allegations  of  Gooden's  petition  were 
that  the  chattel  mortgage  on  the  threshing 
outfit  was  void  because  his  wife  had  not  sign- 
ed the  mortgage,  and  that  the  property  was 
his  means  of  livelihood;  that  tlie  facts  in 
Lewis's  affidavit  procuring  the  attachment 
were  false,  and  the  evidence  si^>portlug  the 
attachment  was  false  and  fraudulent;  and 
Gooden's  petition  categorically  traversed  all 
the  statutory  grounds  under  which  an  at- 
tachment might  issue.  The  defendant  Lewis 
demurred  to  this  petition,  and  the  overruling 
of  the  demurrer  gives  rise  to  this  appeal. 

[1]  The  pertinent  clauses  of  the  Civil  Code, 
§  596,  imder  which  plaintiff  sought  to  main- 
tain this  action  read : 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  judgments  or  orders,  at  or 
after  the  term  at  which  such  judgment  or  order 
was  made:    •    •    • 

"Fourth,  for  fraud,  practiced  by  the  success- 
ful party,  in  obtaining  the  judgment  or  or- 
der.   •    »    • 

"Seventh,  for  unavoidable  casualty  or  misfor- 
tune preventing  the  party  from  prosecrutinK  or 
defending." 

There  Is  practically  no  question  of  fraud 
in  this  case.  It  was  not  a  fraud  for  Lewis 
to  sue  on  the  note  and  mortgage.  He  fairly 
put  them  in  issue  and  fairly  obtained  Judg- 
ment thereon.  Johnson  v.  Jones,  58  Kan.  745, 
51  Pac.  224;  Wagner  v.  Beadle,  82  Kan.  468, 
108  Pac.  859,  Syl.  par.  1.  Gooden  might  have 
defeated  that  action  if  he  had  set  up  and 
proved  the  defense  now  pleaded.  .A  Judg- 
ment is  not  fraudulent  merely  because  it 
might  have  been  avoided  by  making  a  defense 
to  it  or  by  making  some  other  defense  than 
the  one  set  up. 

"A  party  may  have  a  good  defense  to  an  ac- 
tion, but  if  he  fail  to  make  such  defense  when 
the  case  is  called  for  trial,  ho  will  not  be  per- 
mitted to  come  in  weeks  afterward  and  say 
that  the  judgment  was  wrong  and  ought  to  be 
set  aside  simply  because  he  had  a  good  defense." 
lUff  v.  Amott  31  Kan.  672,  3  Pac.  525;  Vail 
V.  School  District  86  Kan.  808,  811,  122  Pac. 
885. 

[2,  3]  Neither  was  the  attachment  affidavit 
fraudulent  It  might  have  been  untrue. 
Gooden  might  have  shown  Its  falsity;  he 
might  have  beaten  the  attachment  if  he  bad 
assailed  it  The  validity  of  the  attachment 
and  the  affidavit  and  other  evidence  support- 
ing it  were  in  issue,  and  tb«  Judgment  deter- 
mined the  propriety  of  the  <Kie  and  the  truth 
of  the  other.  Plaster  Co.  v.  Blue  Rapids 
Township,  81  Kan.  780,  106  Paa  1079,  25  Ia 
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B.  A.  (K.  S.)  1237;  Oan«tt  r.  Mlnaid,  62  Kan. 
338.  108  PBc  80;  15  B.  O.  L.  705.  It  would 
be  an  intolerable  annoyance  to  a  litigant, 
diligently  pro8e<iatlng  hia  canse  wltb  the  aid 
of  attachment  proceedings,  If  a  defendant 
might  waive  a  contest  over  the  regnlarlty  of 
the  attachment  and  waive  a  contest  over  tb» 
truth  of  the  affidavit  and  of  the  evidence  np- 
<Mi  which  It  was  sought  to  be  maintained  and 
let  Judgment  be  taken  against  him  by  default, 
and  later  In  an  independent  action  be  per- 
mitted to  litigate  the  very  essence  of  the 
matter  about  which  he  had  already  waived 
all  contest  It  has  often  been  declared  by 
this  and  other  courts  that  there  are  two  ends 
in  view  in  every  lawsuit,  the  first  and  most 
important  being  tliat  it  be  decided  right,  but 
the  second,  which  is  only  less  important  than 
the  first,  is  that  it  be  decided,  so  that  there 
may  be  an  end  of  litigation.  Alexander  v. 
darkson,  100  Kan.  294,  297,  164  Pac.  204. 

[4]  Did  the  fact  that  the  plalnttfT  had  bro- 
ken his  leg  and  the  other  incidents  pleaded  Yty 
him  constitute  an  "unavoidable  casualty  or 
misfortune,"  preventing  Mm  from  defending 
the  action,  under  the  terms  of  the  statute? 
A  majority  of  the  court  hold  that  they  do 
not.  His  injuries  or  his  wife's  confinem^it 
would '  have  been  good  ground  for  asklns  a 
continuance  of  the  action.  He  might  have 
employed  a  lawyer  to  file  an  answer  for  him. 
He  did  not  do  so.  He  says  he  talked  with  a 
lawyer  on  the  day  his  answer  was  due,  and 
"understood  that  counsel  would  have  said 
case  attended  to."  But  plainUft  does  not 
frankly  allege  that  he  had  employed  this  law- 
yer to  attend  to  the  case  for  him.  Indeed 
his  petition  discloses  that  plalntifT  had  not 
employed  this  lawyer  or  any  other,  since 
later  and  on  the  day  set  for  trial,  he  sought 
the  aid  of  a  friend  to  telephone  to  this  lawyer 
to  procure  a  continuance.  This  would  have 
been  unnecessary  If  he  had  already  employed 
a  lawyer.  It  was  not  shown  that  he  even 
Informed  the  lawyer  as  to  the  nature  of  bis 
defense  or  of  the  facts  to  be  pleaded,  or  of 
the  Indisposition  of  his  wife,  or  of  any  other 
matter  which  might  have  been  a  proper  basis 
for  a  defense  or  continuance.  It  would  have 
been  no  trouble  to  have  communicated  with 
the  trial  Judge  by  letter  or  telephone  to  ask 
that  the  case  be  postponed.  Knauber  v.  Wat- 
son, 50  Kan.  702,  704,  32  Pac.  348;  23  Cya 
943-446 ;  15  B.  C.  L.  700.  Plaintiff  never 
did  anything  nntll  76  days  after  the  Judg- 
ment was  rendered  against  him.  His  own 
lAieadlngs  disclose  that  he  was  grossly  neg- 
ligent, both  before  and  after  Judgment.  If 
^aintlff  had  bestirred  himself,  or  if  he  had 
employed  a  lawyer,  he  might  have  had  the 
Judgment  set  aside  within  the  term  by  a  mo- 
tion to  that  eftect  supported  by  a  proper 
showing  or  a  satisfactory  excuse  for  his  neg- 
ligence, for  within  the  term  the  whole  case 


was  still  nnder  the  control  of  the  trial  court 
and  plaintiff's  predicament  would  stUI  at  that 
time  have  been  redressible  at  the  court's  dis- 
cretion. State  ex  rel.  v.  Sowders,  42  Kan. 
312,  22  Pac.  425;  Sylvester  v.  Blebolt,  100 
Kan.  245,  164  Pac.  176;   Mulcahy  v.  City  of 

Mollne,    No.    21,079,   169     Pac.    .      But 

after  the  term  at  which  the  Judgment 
was  rendered,  the  court  had  no  power  to'  dis- 
turb the  Judgment  except  in  substantial  ac- 
cordance with  the  provisions  of  the  Civil 
Code.  Welling  v.  Welling,  100  Kan.  139,  163 
Pac.  635. 

[S,  I]  Plaintiff's  brief  intimates  that  this 
proceeding  was  begnn  within  the  term  at 
which  the  Judgment  was  rendered,  but  this  Is 
an  independent  action — not  a  motion  in  the 
prior  case — and  It  Is  not  shown  that  the  trial 
court  took  any  Judicial  cognizance  of  any 
error,  injustice,  or  In^roprlety  In  the  Judg^ 
ment  within  the  term  atjivhich  that  prior 
Judgment  was  entered.  It  was  not  necessary 
that  the  tnlal  court  should  set  aside  the  Judg- 
ment within  the  term,  but  It  was  necessary 
that  the  court  make  some  disposition  of  it, 
either  by  taking  it  under  advisement,  continu- 
ing it,  or  making  some  other  appropriate  or- 
der concerning  it  A  litigant  cannot  lay  the 
groundwork  for  nullifying  a  Judgment  nor 
for  delaying  his  successful  adversary  after 
Judgment  by  merely  putting  something  on 
file  which  he  utterly  fails  to  call  to  the 
court's  attention  until  the  term  expires. 

The  rule  is  settled  that  a  litigant  cannot 
invoke  the  Code  provision  for  relief  on  the 
ground  of  "unavoidable  casualty  or  mlsfor- 
tline  preventing  a  defense,"  where  he  has 
been  manifestly  negligent,  guilty  of  laches, 
lacking  in  diligence,  careless,  hurried,  or 
mlsteken  in  the  preparation  of  his  defense, 
nor  on  account  of  the  negligence  of  his  attor- 
ney. Hill  V.  Williams,  6  Kan.  17;  Winsor  v. 
Ooddard,  16  Kan.  118;  Mehnert  v.  Thieme, 
15  Kan.  368;  Welch  v.  Ghallen,  31  Kan.  696, 
3  Pac.  814;  Weems  v.  McDavltt,  49  Kan.  260, 
30  Pac.  481;  Holderman  v.  Jones,  62  Kan. 
743,  34  Pac.  352.  There  is  not  much  analogy 
between  the  facte  pleaded  in  tills  case  and 
those  hi  Oheer  v.  Huber,  32  Kan.  319,  4  Pac. 
290. 

We  note  the  intimation  that  the  lawyer  to 
whom  plaintiff  spoke  about  his  case  on  the 
day  bis  answer  was  due  and  to  whom  he  at- 
tempted to  send  a  telephone  message  through 
the  medium  of  a  friend  on  the  day  Judgment 
was  taken  la  one  of  appellant's  counsel  here. 
This  could  only  have  some  significance  at- 
tached to  it  If  the  pertinent  facte  had  been 
pleaded  so  that  they  might  have  been  tested 
hy  the  demurrer  along  with  the  other  allega- 
tions of  his  petition. 

The  demurrer  to  the  petition  should  hava 
been  sustained. 

Reversed.    All  th*  Justices  concurring. 
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WALLINGFORD  et  al.  t.  ATCHISON,  T.  & 

S.  F.  BY.CO.    (No.  21085.) 

(Suiweme  Coart  of  Kansas.    Oct  6,  1917.) 

(SvUahui  hy  the  Court.) 

3.  Cabriebs  ^=»158(1) — Cabriaob  of  Goods — 

Bill  of  Lading— Yaiiditt. 
A  provision  in  a  bill  of  lading  that  the 
amount  of  any  loss  op  damage  for  which  the  car- 
rier was  liable  shall  be  computed  on  the  basis  of 
the  value  of  the  property  (being  the  bona  fide  in- 
Toice  price,  if  any,  to  the  consignee,  including 
the  freight  charges,  If  prepaid)  at  the  place  and 
time  of  shipment  is  held  to  be  reasonable  and 
Talid,  and  intended  merely  to  establish  a  rule 
for  determining  the  value  of  the  property  in  case 
of  loss,  and  not  to  limit  or  diminish  the  carrier's 
liability. 
2.  Cabbiebs  «=>185  —  Cabbiaoe  or  Goods  — 

Measubb  of  Damages— Bnx  of  Lading. 
In  this  case  it  is  held  that  such  a  provision 
in  the  bill  of  lading  precludes  the  recovery  by 
the  shipper  for  the  difference  between  the  mar- 
ket value  of  wheat- at  the  place  of  delivery  and 
the  contract  price  at  which  he  had  sold  the 
same:  the  measure  of  damages  beintr  the  differ- 
ence between  the  price  which  the  wheat  sold  for 
at  the  place  where  it  was  delivered  and  the  in- 
voice price  or  fair  market  value  at  point  and 
time  of  shipment. 

Appeal  from  District  Court,  Sedgwick 
CJounty. 

Action  by  B.  R.  WalUngford,  O.  A.  Wall- 
Ingford,  and  S.  P.  WalUngford,  copartners 
doing  business  under  the  firm  name  and  style 
of  WalUngford  Bros.,  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Modified  and  affirmed. 

Wm.  B.  &iiltb,  O.  3.  Wood,  A.  A.  Scott, 
and  Harlow  Hurley,  all  of  Tc^ka,  tor  ap- 
pellant. J.  Q.  Campbell  and  Ray  CampbeU, 
both  of  Wichita,  for  appeUees. 

PORTER,  J.  The  action  was  to  recover 
damages  for  the  failure  to  deUver  four  cars 
of  wheat  shipped  by  appeUees  from  Wichita, 
Kan.,  to  Galveston,  Tex.  The  plalntlfrs  re- 
covered Judgment  for  the  difference  between 
the  price  at  which  they  had  contracted  to 
seU  and  the  price  they  received  for  the 
wheat  on  the  open  market  after  the  original 
purchaser  had  declined  to  receive  it.  ISie 
defendant  appeals. 

It  was  alleged  In  the  plaintiffs'  petition 
that  two  of  the  cats  of  wheat  were  sold  to 
the  Texas  Star  Mills  Company  at  a  con- 
tract price  ot  $1.04%  per  bushel;  that  the 
wheat  was  consigned  shippers'  order,  notify 
the  Texas  Star  Flour  MiUs  Company,  at 
Galveston,  and  that  the  bills  of  lading  for 
these  two  cars,  with  drafts  attadied,  were 
sent  to  and  were  paid  by  the  consignee.  It 
is  then  alleged  that  the  defendant  unload- 
ed the  cars  Into  an  elevator  at  Texas  City, 
Tex.,  and  that  the  consignee  refused  to  ac- 
cept the  wheat,  and  drew  drafts  back  on 
the  plaintiffs  for  the  purchase  price,  which 
plaintiffs  paid.  It  is  alleged  that  they  were 
obliged  to  sell  the  wheat  on  the  open  mar- 


ket at'  Texas  City,  and  realized  ther^or 
the  market  price  of  92%  .cents  per  busliel; 
and  as  to  these  two  cars  Judgment  was  asked 
for  $141.26,  with  interest  thereon  at  6  per 
cent. 

The  other  two  cars  ot  wheat  it  waa  alleged 
were  sold  to  the  Walker  Grain  Gmnpany,  of 
Ft.  Worth,  Tex.,  at  a  price  of  $1.01%  per 
bushel  for  the  first,  and  $1.04  per  bushel  tor 
the  second,  car ;  that  under  directions  of  the 
purchaser  the  plaintiffs  shipped  this  wheat 
to  Galveston,  shippers'  order,  notify  the  Tex- 
as Star  Flour  Mills  Company,  and  sent  the 
bills  of  lading  with  drafts  attached  to  the 
Walker  Grain  Company,  which  paid  the 
drafts.  In  violation  of  the  shippliig  direc- 
tions, it  is  aUeged  defendant  unloaded  these 
two  cars  of  wheat  into  an  elevator  at  Gal- 
veston, on  account  of  which  the  Walker 
Grain  C!ompany  refused  to  accept  the  wheat 
under  Its  contract,  and  drew  drafts  back  on 
plaintiffs  for  the  purchase  price,  which  plain- 
tiffs paid.  It  was  also  aUeged  that  plaintllTs 
sold  these  cars  on  the  open  market  at  93% 
cents  per  bushel,  and  damages  were  asked 
for  the  difference  between  the  contract  price 
and  the  sale  price,  amounting  to  $16132,  and 
interest  at  6  per  cent 

The  first  contention  Is  that  the  evidence 
shows  that  deUvery  of  the  two  cars  of  wheat 
sold  to  the  Walker  Grain  Company  was  ten- 
dered to  the  Texas  Star  Flour  MUls  Com- 
pany, which  refused  to  accept  them  on  the 
claim  that  the  wheat  was  not  of  a  fit  quality, 
and  ordered  the  cars  unloaded  at  a  pubUc 
elevator  in  Galveston,  where  defendant.  In 
pursuance  ot  such  order,  delivered  them,  and 
that  It  Is  not  responsible  for  the  refusal  oC 
the  Flour  MiUs  Company  to  accept  the  wheat 
in  the  first  Instance,  and  had  a  right  to  fol- 
low directions  given  by  the  manager  of  the 
company  and  tmload  the  wheat  into  the  ele- 
vator at  Galveston. 

The  case  was  tried  without  a  Jury.  The 
court  made  findings  of  fact  and  conclusions 
of  law,  and  found  that  the  defendant,  witn- 
out  authority  from  the  owner  of  the  wheat  or 
the  holder  of  the  bills  of  lading,  stopped 
and  unloaded  these  two  cars  in  question  at  a 
public  elevator  at  Galveston,  Tex.,  and  that 
the  reason  the  Texas  Star  Flour  MlUs  Com- 
pany refused  to  accept  the  cars  was  because 
the  wheat  had  been  unloaded  and  mixed  with 
other  wheat  In  a  public  elevator,  and  the 
mUlintr  company  would  accept  nothing  but 
unmixed,  country  run,  wheat  In  the  cars 
called  for  by  the  bills  of  lading.  The  court 
further  found  that  It  became  necessary  for 
the  plaintiff  to  sell  the  wheat  in  the  open 
market. 

'  We  think  we  are  bound  by  the  findings  of 
fact  made  by  the  trial  court  on  the  evidence. 
There  seems  to  have  been  a  dispute  between 
the  plaintiffs  and  the  defendant  railway  com- 
pany as  to  the  ownership  of  the  wheat  at  the 
time  the  traffic  manager  of  the  Texas  Star 
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Flour  MUIb  Company  directed  the  wheat  to 
be  unloaded  at  the  pubUc  elerator.  The 
wheat  was  not  sold  to  the  Milling  Company, 
hut  to  the  Walker  Orain  Company,  and  If  the 
latter  had  In  its  possession  or  owned  the  bills 
of  lading  the  defendant  is  In  the  position  of 
having  unloaded  the  wheat  at  a  public  ele- 
vator at  the  request  and  direction  of  a  party 
who  waa  not  the  owner  of  the  wheat,  nor  the 
holder  of  the  bills  of  lading. 

[1,2]  The  second  contention  urged  by  the 
defendant  is  that  the  court  adopted  the 
wrong  measure  of  damages.  This  contention 
is  based  upon  a  finding  which  the  court  made 
that  the  bills  of  lading  under  which  all  the 
cars  of  wheat  were  transported  contained  the 
following  provision: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  compated  on  the 
basis  of  the  value  of  the  property  (being  the  bona 
fide  invoice  price,  if  any,  to  the  consignee,  in- 
cluding the  freight  charges,  if  prepaid)  at  the 
glace  and  time  of  idiipment  under  this  bill  of 
iding,  unless  a  lower  value  has  been  represent- 
ed in  writing  by  the  shipper  or  has  been  agreed 
npon  or  is  determined  by  the  classification  or 
tariffs  npou  which  the  rate  is  based,  in  any  of 
which  events  such  lower  value  shall  be  the  max- 
imum amount  to  govern  such  computation, 
whether  or  not  snch  loss  or  damage  occurs  from 
negligence." 

The  court  also  found  and  stated  the  In- 
voice price  or  the  fair  market  value  at  point 
and  time  of  shipment,  the  price  plaintiffs  re- 
ceived for  the  wheat  in  the  elevator  where 
it  was  unloaded,  and  the  difference  between 
these  two  prices,  which  amounts  to  the  sum 
of  183.53  for  the  four  cars.  In  other  words, 
the  Invoice  price  exceeded  the  sale  price  by 
this  amount.  This  amount  the  defendant  in- 
sists is  the  fnll  extent  of  its  liability  and  of 
the  plalntlflts'  loss  under  the  contract  of 
shipment 

The  plaintiffs  contend,  <a  the  other  band, 
that  the  stipulation  in  the  contract  applies 
only  as  the  measure  of  damages  where  the 
wheat  has  been  lost  (that  is,  destroyed,  or 
In  some  manner  damaged),  and  that  It  can- 
not apply  here,  because  the  wheat  was  trans- 
I)oi-ted  without  damage  or  loss,  except  as  oc- 
casioned by  the  failure  to  deliver  it  at  the 
proper  place.  In  our  opinion,  this  Is  a 
strained  construction  of  the  plain  language 
of  the  stipulation.  Plaintiffs  sue  to  recover 
damages  for  loss  in  value  of  the  wheat  by 
failure  of  the  tarrier  to  comply  with  its  con- 
tract The  stipulatlcm  is  that  "the  amount 
of  any  loss  or  damage  for  which  any  carrier 
Is  liable  shall  be  computed  on  the  basis,"  etc. 
Plaintiffs  contend,  however,  that  Inasmuch 
as  defendant  deviated  from  the  terms  of  Its 
contract  of  carriage,  the  contract  thereby 
became  abandoned,  and  the  speelal  exemp- 
tions'as  to  the  measure  of  damages  there- 
by terminated.  That  was  the  contention  In 
Georgia,  Fla.  &  Ala.  Ry.  v.  Blish  Co.,  241  U. 
S.  190,  197,  36  Sup.  Ct  641,  544  (60  L.  £)d. 
948),  but  the  court  said  that: 

"The  effect  of  the  stipulation  could  not  be  es- 
caped by  the  mere  form  of  the  action.  The  ac- 
tion is  in  trover;    but,  as  the  state  court  saidr 
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if  we  look  beyond  its  technical  denomination, 
the  scope  and  effect  of  the  action  is  nothing 
more  than  that  of  an  action  for  damages  against 
the  delivering  carrier.'  [G.,  F.  &  ATlly.  Co.  v. 
Blish  Milling  Co.]  15  Ga.  App.  147  [82  S.  B. 
784].  It  is  urged,  however,  that  the  carrier,  in 
making  the  misdelivery,  converted  the  flour  and 
thus  abandoned  the  contract  But  the  parties 
could  not  waive  the  terms  of  the  contract  under 
which  the  shipment  was  made  pursuant  to  the 
federal  act;  nor  could  the  carrier  by  its  conduct 
give  the  shipper  the  right  to  ignore  these  terms 
which  were  applicable  to  that  conduct,  and  hold 
the  carrier  to  a  different  responsibility  from  that 
fixed  by  the  agreement  made  under  the  published 
tariffs  and  regulationa  A  different  view  would 
antagonise  the  plain  policy  of  the  act  and  open 
the  door  to  the  very  abuses  at  which  the  act  was 
aimed.  Chi.  &  Alt.  R.  R.  v.  Kirby,  225  U.  S. 
153,  166  [32  Sup.  Ct  648,  56  L.  Ed.  1033]; 
Kansas  Southern  Ry.  v.  Carl,  227  U.  S.  639,  648 
[33  Sup.  Ct.  391",  57  L.  Ed.  683]:  A.,  T.  &  S.  F. 
Ry.  V.  Robinson,  233  U.  S.  173,  181  [34  Sup. 
Ct  666,-  68  L.  Ed.  9011;  Southern  Ry.  v.  Pres- 
cott,  240  U.  S.  682,  637  [86  Sup.  Ct  469,  60  L. 
Ed.  836].  We  are  not  concerned  in  the  present 
case  with  any  question  save  as  to  the  applica- 
bility of  the  provision,  and  its  validity,  and,  as 
we  find  it  to  be  both  applicable  and  valid,  effect 
mnst  be  given  to  it" 

Plaintiffs  dte  a  number  of  cases  which 
tend  strongly  to  support  their  contention,  but 
which  merely  illustrate  the  conflict  In  the 
authorities  and  the  confusion  which  pre- 
vailed in  the  decisions  upon  this  and  kindred 
questions  before  the  development  and  ex- 
pansion of  the  law  relating  to  interstate 
commerce  brought  about  by  the  Carmack 
Amendment  to  the  Interstate  Commerce  Act, 
and  subsequent  amendments.  Referring  to 
the  expansicm  of  the  law  relating  to  inter- 
state commerce,  Mr.  Justice  Dawson,  speak- 
ing for  the  court  in  Klrby  v.  Railroad  Co., 
94  Kan.  486,  488,  146  Pac.  1183,  1184  (U  B, 
A.  i»l«a,  628),  said  in  the  opinion: 

"Indeed,  so  rapidly  has  the  law  relating  to  in- 
terstate commerce  expanded  in  recent  years  that 
a  new  branch  of  the  lawyer's  profession  has 
arisen  to  deal  with  it,  and  the  bibliography  of 
the  law  of  interstate  commerce  is  growmg  rapid- 
ly by  text-books  and  judicial  decisions.'*^ 

To  the  same  general  effect,  see,  also, 
Mollohan  v.  Railway  Co.,  97  Kan.  61,  63, 
154  Pac.  248,  and  Railway  Co.  v.  Standard 
&  Co.,  99  Kan.  720,  723,  162  Pac.  1176,  1177 
(L.  R.  A.  1917C,  1124).  In  the  last-dted  case 
Mr.  Justice  Dawson  said  In  the  opinion: 

"At  common  law  the  relations  of  the  carrier, 
shipper,  and  consignee  were  left  largely  to  their 
private  agreements,  which  were  usually  evidenc- 
ed by  their  bills  of  lading  and  shipping  con- 
tracts. Prior  to  1887  these  matters  had  received 
little  legislative  attention  from  Congress,  and  in 
dealing  with  controversies  arising  over  inter- 
state shipments  the  courts  interpreted  the  con- 
tracts of  the  parties  and  generally  applied  the 
principles  of  the  common  law.  Since  the  adop- 
tion of  the  Interstate  Commerce  Act  of  1887, 
however,  and  especially  by  its  later  amendments, 
much  of  the  old  law  and  many  of  the  old  deci- 
sions have  been  superseded.  Kirby  v.  Railroad 
Co.,  94  Kan.  485,  489,  146  Pac.  1183  [L.  R. 
A.  1918E,  328] ;  Railroad  Co.  v.  Utilities  Com- 
mission, 95  Kan.  604,  618-620, 148  Pac.  667." 

The  same  clause  of  the  uniform  bill  of 
lading  has  been  construed  also  by  the  In- 
terstate Commerce  CommissioiL    In  Shaffei: 
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A  Co.  r.  O.,  B.  I.  ft  P.  Ry.  Co.,  Zl  Interst 
Com.  Com'n.  R.  8,  12,  13,  after  discussing 
the  reasons  for  tbe  approval  of  this  provl* 
sion  In  the- contract,  it  was  said: 

"It  was  found  upon  consideration  of  the  en- 
tire matter  that  it  would  be  the  wiser  policy  to 
adopt  the  value  of  the  commodity  at  the  time 
and  place  of  shipment,  and  especially  to  accept 
the  invoice  value.  This  renders  the  ascertain- 
ment and  adjustment  of  damages  comparatively 
easy,  and  tends  materially  to  check  the  litigious 
prosecution  of  exaggerative  claims  of  damage. 
Moreover,  it  must  be  remembered  Uiat,  although 
the  rule  works  to  the  advantage  of  the  carrier 
when  tbe  market  price  has  advanced  subsequent 
to  the  date  of  shipment,  it  benefits  the  shipper  in 
case  the  market  price  at  destination  should  de- 
cline; and  it  seems  fairly  probable  that  in  the 
long  run  the  rule  would  be  of  advantage  to  the 
shipper  as  often  as  it  is  to  the  carrier. 

In  reafSrming  a  former  decision  upholding 
as  valid  the  same  clause,  the  Supreme  Court 
of  South  Carolina  said: 

"The  provision  in  the  bill  of  lading  was  mere- 
ly intended  to  establish  a  rule  for  determining 
ue  value  of  the  property  in  case  of  loss,  irre- 
spective of  the  fact  whether  it  was  greater  at 
the  point  of  shipment  or  destination,  which  could 
not  be  foreseen,  on  account  of  the  fluctuation  in 
prices.  It  was  for  this  reason  that  such  a  rule 
was  upheld  in  Mattbewson  v.  Railway  Co.,  79  S. 
C.  155  [60  S.  E.  437]."  Grubbs  v.  Atlantic 
Coast  Line  K.  Co.,  101  S.  C.  210,  85  S.  B.  405. 

Public  policy  requires  that  provisions  of 
this  character  in  bills  of  lading,  the  forms 
of  which  have  been  approved  by  the  Inter- 
State  Commerce  Commission,  shall  be  up- 
held, and  that  the  carrier,  In  the  settlement 
and  adjustment  of  all  claims  for  damages 
arlBlng  under  the  contract,  shall  In  each  in- 
stance enforce  its  provisions;  and  It  Is  tbe 
policy  of  tbe  courts  to  enforce  them  uni- 
formly, rather  than  open  the  door  to  abuses 
which  might  result  from  the  opportunity 
which  would  otherwise  be  afforded  to  grant 
to  one  shipper  more  favorable  terms  than 
to  another.  Abell  v.  Railway  Co.,  100  Kan. 
238,  164  Pac.  268;  Easdale  v.  Railway  Co., 
100  Kan.  305,  164  Pac.  164.  In  our  opinion, 
the  measure  of  damages  as  fixed  by  tbe  con- 
tract is  reasonable,  valid,  and  controlling. 
The  provision  is  intended  to  establish  a  rule 
for  determining  the  value  of  the  property  in 
tbe  e7ent  of  loss,  and  not,  as  plaintiffs  con- 
tend, to  limit  or  diminish  the  carrier'9  lia- 
bility. 

There  Is  a  farther  contention  that  it  was 
error  to  aUow  Interest  on  the  amount  of  the 
Judgment  fr<Hn  the  time  tbe  cause  of  action 
accrued.  This  is  correct  It  is  said  In 
Grain  Co.  v.  Railway  Co.,  96  Kan.  1,  149 
Pac.  744,  that,  in  an  action  against  a  carrier 
for  damages  oa  account  of  the  injury  to  or 
destruction  of  property  in  transit,  interest  Is 
not  recoverable. 

Tbe  Judgment  will  be  modified,  by  reduc- 
ing the  amount  to  $83.53,  and,  as  thus  modi- 
fied, will  be  afiSrmed.  All  the  Justices  con- 
curring. 


KANSAS  CITT,  K.  V.  ft  W.  BY.  00.  v.  BBI8- 

TOW  et  ah,  PubUc  Utilities  Commisaitm. 
(Na  21485.) 

(Supreme  Court  of  Kansas.    Oct  0,  1917.) 

(Byilobut  by  the  Court.) 

1.  PuBLio  Sbbtiob  OoiaassioNa  «96— Pow 

BB&— PtJBMO  UTIUTT— SKOlTBinKB. 

Under  the  provisions  of  section  8353,  Gen- 
eral Statutes  of  1915,  a  public  utility  has  the 
right  to  issue  whatever  bonds  and  stock  may  be 
necessary  to  carry  oat  corporate  powers,  ac- 
quire property,  construct  and  extend  facilities, 
and  maintain  and  improve  service,  and  the  Pub- 
lic Utilities  Commission  has  no  general  discre- 
tion to  refuse  to  certify  such  securities. 

2.  POBUO  SxBTiOK  Commissions  «96— Fow- 
EBB— Stock  and  Bond  Issux. 

The  Public  Utilities  Commission  has  full 
power  to  ascertain  the  truth  of  all  statements 
made  by  a  public  utility  in  its  application  for  a 
certificate  validating  a  bond  and  stock  issue,  In- 
cluding the  required  statement  that  the  capital 
stock  to  be  secured  is  necessary  for  a  spedfied 
statutory  purpose,  and  will  be  used  therefor. 

3.  PuBUO  Sebvice  Cohhissions  9=>6— Cfs- 

TIFICATB      TO     COBPORATION  —  STOCKS     JlNB 

Bonds— "Nkcbssaby'  ' — Statdtk. 
The  word  "necessary"  as  used  in  the  stat- 
ute means  needful  under  all  the  conditions  at- 
tending the  enterprise. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Fust  and  Second  Series,  Neces- 
sary.] 

4.  PuBuc  Sbbvice  Comiossions  *=^  — 
Stocks  and  Bonds— Appucation  to  Pub- 
lic Utilities  Commission  —  PBOor  of  Nb- 

CESS  ITT 

The  Public  Utilities  Commission  has  author^ 
ity  to  require  proof  of  need  for  the  issuance  of 
bonds  and  stock  beyond  the  proof  afforded  by 
the  verified  applicaUon. 

5.  Rahsoadb  «3»160— PtiBuo  Uttuttes  Com- 
mission —  RxnrSAi.  TO  Cebtitt  Issite  or 
Bonds  and  Stock.  ,  ,  ,        . 

Under  the  facts  stated  in  the  opinion,  the 
Public  Utilities  CommisMon  did  not  arbitrarily 
refuse  to  certify  an  issue  of  bonds  and  stock. 

Original  mandamus  by  the  Kansas  City, 
Kaw  Valley  ft  Western  Railway  Company 
against  J.  I*  Brlstow  and  others,  as  the  Pub- 
lic Utilities  Commission  of  the  State  of  Kan- 
sas.   Writ  denied. 

J.  S.  Dean,  of  Topeka,  for  plaintiff.  F.  a 
Jackson  and  H.  O.  Caster,  both  of  Topeka, 
for  defendants. 

BXmCB.,  J.  The  action  is  one  to  require 
the  Public  Utilities  Commission  to  issue  a 
certificate  validating  a  proposed  bond  and 
stock  Issue  of  the  railway  company,  which 
certificate  it  is  alleged  the  commission  arbi- 
trarily withholds. 

The  railway  company  was  organized  to 
construct  and  operate  an  InterurbAn  railway 
from  the  city  of  Kansas  City,  Kan.,  to  the 
city  of  Topeka.  A  construction  company  was 
organized  to  build  the  road.  The  stoc^khold- 
ers  of  the  two  companies  were  sobstantlaUy 
but  not  wholly  identical.  The  two  compenleB 
entered  Into  a  contract  whereby  the  construe- 
tlon  company  agreed  to  construct  the  road 
for  $50,000  per  mile  In  bonds  and  stot^  of  tha 
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railway  company  as  follows:  Fiist  mortgage 
bonds,  $20,000  per  mile;  second  mortgage 
bonds,  $12,500  per  mile ;  comm<m  stock,  $17,- 
500  per  idle.  The  plan  of  construction  con- 
templated completing  tbe  road  In  three  suc- 
cessive sections:  The  first  from  Kansas  City 
to  Bonner  Springs,  approximately  16  miles; 
the  second  from  Bonner  Springs  to  Law- 
rence, approximately  23  miles;  the  third  from 
I<awrence  to  Topeka,  approximately  26  miles 
— a  total  distance  of  approximately  65  miles. 
When  the  first  section  was  completed  the 
railway  company  made  application  to  the 
commission  to  certify  a  bond  and  stock  is- 
sue to  pay  for  the  construction  of  the  entire 
road,  and  such  a  certificate  was  issued. 
Bonds  and  stock  for  the  first  section  were  to 
be  deUvered  at  once,  and  for  the  second  and 
third  sections  on  completion  of  those  sec- 
tions. While  the  certificate  did  not  in  terms 
state  that  the  bond  and  stock  issue  was  cer- 
tified on  the  basis  of  $50,000  per  mile,  such 
was  the  basis  of  the  issue,  and  the  authoriz- 
ed securities  apparently  fulfilled  the  contract 
for  construction.  When  the  second  section  of 
the  road  was  completed  the  securities  author- 
ized for  that  section  were  delivered  to  the 
construction  company.  Some  turnouts  not  in- 
cluded in  the  original  estimate  of  distances 
were  necessary,  a  slight  change  of  route  was 
leQoired,  and  the  result  was  there  were  42,- 
314  miles  of  track  between  Kansas  City  and 
Lawrence  Instead  of  38  miles,  as  originally 
estimated.  The  application  now  under  con- 
sideration was  for  a  bond  and  stock  issue  at 
the  rate  of  $50,000  per  mile  for  the  excess 
distance. 

The  statute  defining  the  rights  of  the  rail- 
way company  and  the  power  of  the  Public 
Utilities  Ck>mmlsidon  reads  as  follows: 

"A  public  utility  or  common  carrier  may  is- 
sue stocks,  certificates,  bonds,  notes  or  other 
evidences  of  indebtedness,  payable  at  periods 
of  more  than  twelve  months  after  the  date  there- 
of, when  necessary  for  the  acquisition  of  prop- 
erty, for  the  purpose  of  carrying  out  its  cor- 
porate tjowers,  the  construction,  completion,  ex- 
tension or  improvements  of  its  facilities,  or  for 
the  improvements  or  maintenance  of  its  service, 
or  for  the  discharge  or  lawful  refunding  of  its 
obligations,  or  for  such  other  purposes  as  may 
be  authorized  by  law:  Provided,  and  not  other- 
wise, that  there  shall  have  been  secur^  from 
the  commission  a  ccrtilieate  stating  the  amount, 
character,  purposes  and  terms  on  which  such 
stocks,  certificates,  bonds,  notes  or  other  evi- 
dences of  indebtedness  are  proposed  to  be  issued, 
as  set  out  in  the  application  for  such  certificate, 
and  that  the  statements  contained  in  such  ap- 
plication have  been  ascertained  to  be  true,  but 
this  provision  shall  not  apply  to  any  lawful 
issue  of  stock,  the  lawful  execution  and  delivery 
of  any  mortgage,  or  to  the  lawful  issue  of  any 
bonds  thereunder  which  shall  have  been  duly 
approved  by  the  board  of  railroad  commissioners 
prior  to  the  taking  effect  of  this  act.  The  pro- 
ceedings for  obtaining  such  certificate  from 
the  commission  and  the  conditions  of  its  being 
issued  by  said  board  shall  be  as  follows:  •  •  ■ 
In  ease  stocks,  certificates,  bonds,  notes,  or 
other  evidences  of  indebtedness  are  to  be  issued 
partly  or  wholly  for  property  or  services  or  oth- 
er consideration  than,  money,  the  public  utility 
or  common  carrier  shall  file  with  the  commis- 
aioD  a  statement,  signed  and   verfficd  .by  ths 


president  or  other  chief  officer  having  knowledge 
of  the  facts,  showing  (1)  the  amount  and  char^ 
acter  of  the  stocks,  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness  proposed  to  be 
issued ;  (2)  the  general  purposes  for  which  they 
are  to  be  issued:  (3)  a  general  description  and 
an  estimated  value  of  the  property  or  services 
for  which  they  are  to  be  issued ;  [4)  the  terms 
on  which  they  are  to  be  issued  or  exchanged; 
(5)  the  amount  of  money,  if  Sny,  to  be  received 
for  the  same  in  addition  to  snch  property,  serv- 
ices or  other  consideration;  (6)  the  total  as- 
sets and  liabilities  of  the  public  utility  or  com- 
mon carrier;  and  (7)  that  the  capital  sought  to 
be  secured  by  the  Issuance  of  such  stocks,  cer- 
tificates, bonds,  notes  or  other  evidences  of  in- 
debtedness is  necessary  and  required  for  sudk 
purposes  and  will  be  used  therefor.  The  com- 
mission may  also  require  the  public  utility  or 
common  carrier  to  furnish  such  further  state- 
ments of  facts  as  may  be  reasonable  and  perti- 
nent to  the  inquiry,  and  shall  have  full  power 
to  ascertain  the  truth  of  all  statements  made 
by  such  common  carrier  or  public  utility.  Upon 
full  compliance  by  the  apphcant  with  the  provi- 
sions of  this  section  the  commission  shall  forth- 
with issue  a  certificate  stating  the  amount,  char- 
acter, purposes  and  terms  upon  which  such 
stocks,  certificates,  bonds,  notes  or  other  evidenc- 
es of  indebtedness  are  proposed  to  be  issued,  as 
set  out  in  the  application  for  such  certificate, 
and  that  the  statements  contained  in  such  ap- 
plication have  been  ascertained  to  be  true.  Any 
issue  of  stocks,  certificates,  bonds,  notes  or  other 
evidences  of  indebtedness  not  payable  within 
one  year,  which  shall  be  issued  by  such  public 
utility  or  common  carrier  contrary  to  the  pro- 
visions of  this  act  shall  be  void.  Gen.  Stat. 
1915, 1  8353. 

The  application  was  In  the  form  prescribed 
by  the  commission,  covered  all  the -facts  re- 
quired by  the  statute,  and  was  duly  verified. 
The  application  came  on  for  bearing  on  April 
27,  1917,  and  among  other  proceedings  the 
following  colloquy  occurred  between  the  com- 
mission and  Mr.  Bigelow,  a  representative  of 
and  witness  for  the  railway  company: 

"Commissioner  Kinkel:  Now,  is  it  really  nec- 
essary for  the  financial  interest  of  the  company 
that  these  additional  bonds  and  stocks  for  this 
short  additional  mileage  be  issued,  or  is  it  just 
simply  done  for  the  purpose  of  carrying  out  a 
contract?  In  other  words,  have  the  proceeds  of 
the  stocks  and  bonds  already  issued  paid  for 
the  equipment  and  road? 

"Mr.  Bigelow:  To  the  construction  company? 

"Commissioner  Kinkcl:   Yes. 

"Mr.  Bigelow:  Oh,  that  you  could  not  ascer- 
tain until  they  sell  those  securities.  Of  course 
the  first  mortgage  has  not. 

"Commissioner  Kinkel:  The  first  mortgage 
was  $20,000  a  mile,  was  it  not? 

"Mr.  Bigelow:    Yes. 

"Commissioner  Kinkel:  Do  you  recall  how 
much  a  mile  the  road  has  cost  you? 

"Mr.  Bigelow:  No,  I  could  not  say,  now.  Mr. 
Williamson  will  be  able  to  testify  to  the  mileage, 
but  he  would  not  know  anything  about  the  se- 
curities. 

"Commissioner  Kinkel:  Who  would  know 
about  the  cost  of  the  road? 

"Mr.  Bigelow:  Well,  I  know  as  much  as 
anybody,  but  I  would  have  to  figure  it  up.  We 
have  not  really  completed  the  whole  proposition, 
we  will  have  to  figure  it  up. 

"Commissioner  Foley:  Well,  we  will  want 
that  information,  and  we  will  continue  the  mat- 
ter until  a  later  time,  when  Mr.  Williamson  can 
be  here,  and  prepared  to  furnish  the  information 
as  to  the  mileage  constructed,  and  the  cost." 

At  the  second  hearing  held  on  May  18th 
the  following  took  place: 
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"Commissioner  Foley:  What  wa»  the  nstnre 
of  your  contract  with  the  construction  company? 

"Mr.  Bigelow:  On  the  basis  of  $20,000  a  mfle 
for  the  first  mortgage  bonds,  and  |12,S00  for 
the  general  mortgage,  and  sto<±  $17,600  per 
mile. 

"Commissioiier  Foley:  Upon  what  basis,  rest- 
ing upon  the  authority  given  by  the  commis- 
sion, did  you  feel  authorized  to  make  that  kind 
of  a  contract  with  the  construction  company? 

"Mr.  Bigelow:  Well,  the  contract  with  the 
constrnction  company  was  previous  to  the  au- 
thorization of  the  bonds.  As  a  matter  of  fact, 
gentlemen,  the  capitalization  perhaps  is,  as  you 
must  know  yourselves,  very  small  compared 
with  other  roads. 

"Chairman  Bristow:  Well,  that  is  of  no  con- 
sequence, as  compared  with  other  roads;  as 
compared  with  the  investment  in  the  property  ia 
the  only  thing  to  go  by.    •    •    • 

"Commissioner  Foley:  Do  you  know  what  • 
railway  like  that,  constructed  and  built  as  that 
is,  can  be  built  tor? 

"Mr.  Bigelow:  Well,  of  course,  it  costs  mor« 
to-day  than  it  did  when  it  was  built,  as  far  as 
that  is  concerned,  but  our  figures  which  we  have 
given  in  the  statement  show  the  way  the  ac- 
counts stand  at  the  present  time— given  in  the 
application,  I  mean.'*^ 

A  statement  of  expenses  Incurred  In  con- 
structing the  road  to  Lawrence  was  produced 
by  the  railway  company  and  received  in  evi- 
dence.   It  reads  aa  follows: 

The  Ksnus  City.  Kaw  Valley  *  WeaUm  Ry.  Co. 

Road  Bqulpment  Accounts. 

No.  Account.  Amount. 

GOl   Bngtnaerinc  and  superintendence...  |    63,SU  96 

602  Right  of  way 148,072  44 

603  Other  land  used  In  electric  railway 

operations  4E,(tt  M 

G04  Oradlng   170,620  112 

606  Ballast    «7,T72  07 

606  Tlea    M,228  26 

607  Raila,  rail  taatenlngs,  and  Joints....  U4,22S  SI 

608  Special  work  10.203  81 

SIO  Track  and  roadway  Uttor 103,468  »1 

8U  Paving    11.378  82 

612  Roadway  machinery  and  tools 10,939  67 

616  Bridges,   trestles,   and   culverts 206,43132 

616  Croaslnga,  fences,  and  signs 20,00142 

617  Signals  and  Interlocking  apparatus  737  ft 

618  Telephone  and  telegrapb  lines 4,403  K 

619  Poles  and  fixtures 31,785  29 

621  Distribution    system    116,695  67 

622  General  office   buildings 3,348  73 

623  Shops   and   earhouses 13,760  39 

684  Stations,     miscellaneous     buildings, 

and  structures  19,840  36 

628  Park  and  resort  property 166  66 

627  Cost  of  road  purchased 146,404  63 

630  Passenger  and  combination  cars...,  80,667  44 

631  Freight,  express,  and  mall  cars 24,036  14 

632  Service  equipment  4.119  96 

633  Electric  equipment  of  cars 18,916  31 

684  LocomotlTee  16,673  70 

636  Shop  equipment  1,509  22 

637  Furniture    1,976  58 

638  Miscellaneous  equipment  2,594  34 

640  Substation  buildings  10,913  46 

643  Substation  equipment  32,194  38 

644  Transmission  system  6,662  13 

646  Law  expenditures  18,893  92 

647  Interest  during  construction 189,999  94 

648  Inlurles  and  damages 498  32 

649  Taxes    102  40 

660  Hlscellaneous   827,464  02 

$2,197,930  81 
If  ay  I,  1917. 

The  following  then  occurred: 
"Commissioner    Foley:     Tou    have    a   power 
plant  of  your  own,  have  you? 


"Mr.  Bigelow:  Na  sir. 

"Comnussioner  Foley:  Ton  have  no  power 
plant? 

"Mr.  Bigelow:  We  buy  our  power  from  the 
mnnicrpal  plant  at  Kansas  Ci^,  Kan. 

"Commissioner  Foley:    I  believe  that  is  all. 

"Chairman  Bristow:  Now,  why  should  this 
cost  you  twice  as  much  to  construct  that,  as 
other  roads  that  we  know  have  been  constrnct- 
ed.  that  are  apparently  just  as  good  as  that  is? 

''Mr.  Bigelow:  I  cannot  tell  yon  what  other 
roads  have  done.  Xou  didn't  seem  to  be  in- 
terested in  the  amount  other  roads  have  issued 
in  securities,  but  as  a  matter  of  fact,  it  is  a 
great  deal  leas  than  others. 

"Chairman  Bristow:  Xes,  that  has  beoi  a 
scandal  for  years,  but  when  it  comes  to  invest- 
ment in  thesepieces  of  property,  that  is  a  tangi- 
ble thing.  The  securities  are  simply  whatever 
you  are  disposed,  or  the  commission  is  disposed, 
to  permit  to  be  issued,  entirely  a  different  prop- 
osition. 

"Mr.  Bigdow:  ntat  ia  for  yon  gentlemen  to 
determine. 

The  commission  made  a  general  finding 
that  npon  consideration  of  the  application 
and  tbe  evidence  a  certificate  should  be  de- 
nied, 

[1,2]  a%e  litigants  are  tsr  apart  In  their 
interpretation  of  the  statute.  The  commis- 
sion contends  that  tbe  certification  of  securi- 
ties to  be  issued  by  a  public  utility  Is  a  mat- 
ter resting  In  Its  dlscretton,  to  be  exercised 
according  to  its  conception  of  tbe  public  wel- 
fare. The  railway  company  contends  that  the 
commission  bas  none  but  a  ministerial  dal7 
to  perform.  Whenever  a  verified  application 
In  due  form  Is  presented,  and  any  further 
pertinent  Information  required  by  the  com- 
mission Is  supplied,  It  becomes  the  manda- 
tory duty  of  the  commission  to  issue  the  cer- 
tificate applied  for.  Neither  contention  is 
correct  The  commission  is  not  a  general 
guardian  over  public  utilities  or  tbe  public, 
and  cannot,  by  an  exercise  of  discretion  over 
the  Issuing  of  bonds  and  stocks,  control  the 
activities  of  business  enterprise.  Business 
Initiative  and  business  sagacity  are  left  free 
to  improve  what  they  deem  to  be  opportuni- 
ties, and  a  public  utility  bas  the  right,  under 
the  statute,  to  issue  whatever  bonds  and 
stocks  may  be  necessary  to  carry  out  cor^ 
porate  powers,  acquire  property,  construct 
and  extend  facilities,  and  maintain  and  im- 
prove service.  The  commission  has  no  dis- 
cretion to  refuse  to  certify  such  securities. 
On  the  other  hand,  proposed  securities  must 
be  necessary  for  some  purpose  designated  in 
the  statute,  and  the  commission  has  full  pow- 
er to  ascertain  the  truth  of  the  statement,  in- 
dispensable to  an  application  for  a  certificate, 
that  the  capital  stock  to  be  secured  is  neces- 
sary and  required  for  sudi  purpose  and  will 
be  used  therefor. 

[1]  Tbe  word  "necessary,"  as  used  in  the 
statute,  is  not  to  be  interpreted  from  tbe 
standpoint  of  some  piratical  corporation 
which  might  desire  to  exploit  the  public,  or 
from  the  standpoint  of  some  perverse  com- 
mission which  might  concave  it  to  be  pubUc 
service  to  bait  public  utilities.  "Necessary" 
means  needful  under  all  the  condltloos  at- 
I  tending  the  enteipilsa. 
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[4,  t]  UnleBS  the  commlasion  see  fit  to  ac- 
cept the  Terlfied  application  as  proving  the 
statements  wbldi  It  contains,  the  applicant 
should  extend  its  proof  as  the  commission 
may  Indicate.  Presentation  of  a  verified  ap- 
plication does  not  cast  on  the  commission  the 
burden  of  calling  witnesses  and  eetabllshing 
^y  adversary  procedure  the  untruthfulness  of 
the  statements  tendered  or  the  true  needs  of 
the  applicant 

In  this  Instance  the  court  is  satisfied  the 
railway  company  and  the  commission  under- 
stood each  other  at  the  final  bearing.  The 
contract  which  the  promoters  of  the  railroad 
made  with  themselves  to  buUd  the  road  for 
$50,000  per  mile  In  bonds  and  stock  did  not 
create  a  necessity  for  Issuing  the  stipulated 
securities,  in  the  sense  of  the  statute.  If  so, 
a  necessity  for  bonds  and  stock  at  any  im- 
provident rate  per  mile  could  be  created  by 
simple  contract  Possibly  the  contract  which 
was  made  was  induced  by  necessity,  but  if  so, 
the  necessity  was  the  underlying  fact.  Al- 
though the  previous  order  authorized  securi- 
ties which  would  fulfill  the  contract  for  tbe 
estimated  number  of  miles,  the  order  in  terms 
provided  for  Issuing  securities  in  a  gross  sum 
to  buUd  the  road  to  Lawrence.  If  more 
funds  were  needed,  the  necessity  was  a  ques- 
tion of  complex  fact  to  be  determined  at  the 
hearing  on  the  second  appUcation.  Compari- 
sons between  the  cajdtallzatlon  of  this  road 
and  the  capitalization  of  other  roads  did  not 
tend  to  elucidate  the  question  of  fact.  As 
bearing  upon  the  Issue,  the  commission  spe- 
cifically asked  for  the  cost  of  the  road  and 
adjourned  the  hearing  to  give  the  railway 
company  an  opportunity  to  respond.  The  re- 
sponse consisted  of  a  general  summary  print- 
ed above,  showing  that  the  road,  without  a 
power  plant,  had  a  bookkeeping  cost  of  more 
than  $51,000  per  mile.  Nearly  20  per  cent 
of  the  cost  consisted  of  Interest,  $189,999.94, 
and  the  imexplalned  item,  "miscellaneous," 
$227,264.02.  Near  the  close  of  the  first  hear- 
ing and  the  near  the  close  of  the  second  hear- 
ing the  actual  need  for  capital  additional  to 
that  already  certified  was  squarely  presented 
to  the  representative  of  the  railway  company. 
No  information  was  forthcoming  except  the 
construction  summary,  the  fact  that  the  pro- 
ceeds derived  from  the  first  mortgage  bonds 
were  not  sufficient  to  pay  for  the  road,  and 
the  fact  that  the  capitalization  was  smaller 
than  that  of  other  roads. 

The  conclusion  of  the  court  Is  that  the 
commission  had  authority  to  require  proof  of 
need  for  additional  capital  beyond  tbe  proof 
afforded  by  the  verified  application ;  that  tbe 
ccnnmission  sufildently  Indicated  its  desire 
for  sndi  proof;  that  substantial  proof  was 
not  produced ;  and  consequently  that  the  cer- 
tificate applied  for  was  not  arbitrarily  re- 
fused. 

.  The  writ  la  denied.    All  the  Justices  con- 
curring. 


GEMIBNHARDT  et  al   ▼. 
(No.  20660.) 


WARD. 


(Supreme  CSonrt  of  Kansas.    July  7,  1917. 
Behearhig  Denied  Oct   12,  1917.) 

(SyUabiu  hy  the  Court.) 

1.  Appeal  and  Ebbos  «=»1046(3)  —  Bound- 
ABIES  *=»54(6)— BoBDBa?  01  Pboof— Haem- 

LEBS  EbBOB. 

In  a  proceeding  to  review  an  official  survey, 
the  burden  of  proof  should  be  imposed  on  the 
partT  who  assails  the  survey ;  but,  when  the 
rival  parties  have  had  ample  opportunity  to  pre- 
sent all  their  evidence,  the  fact  that  the  trial 
court  imposed  that  burden  on  the  party  seeking 
to  uphola  the  survey  is  not  prejudicial  error. 

2.  BouNDABiES  €=»54(3)— Official  Subvet— 

ACQUIESCKNOX. 

Tbe  rule  of  real  property  law  relating  to 
the  determination  of  botmdary  lines  through  long 
recognition  and  acquiescence  of  adjacent  land- 
owners does  not  contr<d  in  determining  the  ac- 
curacy of  an  official  survey. 

8.    BOUNDABIES    «S>54(2)— OFnOIAL   SUBVKT— 
liOCATION  or  COBHBBS. 

In  making  an  official  surv^,  it  is  not  proper 
to  locate  comers  and  lines  dependent  thereon 
by  parol  evidence,  long  recognition  and  acqui- 
escence of  adjacent  landowners,  and  the  like, 
when  there  are  established  corners  in  the  vicin- 
ity from  whidi,  witlt  the  aid  of  the 'government 
field  notes,  the  proper  location  can  be  accurate- 
ly determined  by  mathematical  measurements  as 
provided  by  statute. 

Appeal  from  District  Court,  Ford  County. 

Action  by  Charles  Oemlenhardt  and  others 
against  S.  H.  Ward.    From  a  judgment  of  the 
district  court,  setting  aside  an  oHiclal  survey, . 
defendant  appeals.    Affirmed. 

L.  A.  Madison  and  Carl  Van  Riper,  both  of 
Dodge  City,  and  M.  N.  McNaughton,  of  Leav- 
enworth, for  appellant  J.  M.  Klrkpatriclc, 
of  Dodge  City,  for  appellees. 

DAWSON,  J.  This  la  an  appeal  from  a 
judgment  of  the  district  court,  setting  aside 
an  official  survey  which  established  the  cor- 
ners common  to  sections  2,  3,  10,  and  11,  and 
those  common  to  sections  10,  11,  14,  and  15, 
and  which  somewhat  affected  those  common 
to  sections  14,  15,  22,  and  23,  all  In  township 
27  south,  range  23  west,  In  Ford  county.  In 
April,  1914,  pursuant  to  a  regular  petition 
and  notice,  the  county  surveyor  surveyed  sec- 
tion 10  and  the  north  half  of  section  15,  in 
the  above-named  township  and  range.  Tbe 
plaintiffs,  who  owned  the  lands  in  sections  11 
and  14  on  the  east,  appealed,  and  the  district 
court  made  certain  findings: 

"Tbe  county  surveyor  did  not  attempt  to  fol- 
low any  statute  in  locating  these  lines,  and  his 
return  shows  that  he  did  not  *  •  •  He  did 
not  take  any  evidence  of  anybody  to  show  where 
the  government  comeri  were.  ♦  •  •  He  made 
no  measurements,  and  did  not  follow  any  of 
the    field    notes — the    government    field    notea 

*  *  *  There  is  some  evidence  establishing  the 
fact  that  there  were  some  comers  there,  but 
there  is  no  evidence  to  show  who  ^t  them  there, 
or  how  they  came  there.    There  is  the  evidence 

•  •  *  that  there  was  a  eovemment  comer  rec- 
ognized in  1880  there  at  the  northeast  comer  of 
section '1  and  a^pther  one,  two  miles  west  of 
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there,  at  the  northwest  comer  of  sectioD  2.  Th^ 
evidence  of  all  the  parties  *  *  *  Is  to  the 
effect  that  the  line  between  aectiona  1  and  2, 
[and]  at  the  northwest  comer  of  section  2,  is 

firactically  correct.  Now,  taking  that  as  a  base 
ine,  it  seems  to  me  that  the  surveyor  could  take 
that  line  as  a  government  comer  as  sufficiently 
Mtablished,  and  run  that  survey  with  the  field 
notes,  adopting  proportionate  measurements, 
could  locate  these  comers  between  10  and  11 
and  14  and  15,  and  relocate  them  in  accordance 
— get  them  practically  correct  in  accordance — 
with  the  government  survey.  •  •  • " 
.  Defendant  contends  that  the  court  erred  In 
placing  the  burden  of  proof  on  the  party 
seeking  to  uphold  the  offldal  surrey;  that  the 
northeast  corner  of  section  10  was  fixed  by 
recognition  and  acquiescence ;  that  the  plain- 
tiffs' evidence  was  insufficient  to  overcome 
the  presumption  that  the  survey  was  correct 

[1]  Defendant's  first  contention  may  be 
conceded.  The  burden  of  proof  was  not  on 
him,  but  upon  the  plaintiffs — ^ttaose  who  Im- 
peached the  surveyor's  report.  This  is  ele- 
mentary. Roadenbaugh  v.  Egy,  88  Kan.  341, 
342,  128  Pac.  381 ;  Watklns  v.  Havlghorst,  13 
OU.  128,  74  Pac.  318;  9  C.  J.  272.  But  the 
Infraction  of  this  rule  does  not  necessarily 
require  th^  reversal  of  a  Judgment,  if  the 
party  upon  whom  the  burden  of  proof  rests 
does  maintain  that  burden  with  sufficient  evi- 
dence, notwithstanding  the  Immethodlcal  or- 
der of  its  introduction.  Bank  v.  Brechelsen, 
98  Kan.  193,  196,  167  Pac.  259.  It  does  not 
appear  tliat  any  prejudice  resulted  in  requir- 
.ing  the  defendant  to  take  the  initiative. 
Both  parties  produced  all  the  available  evi- 
dence, there  was  no  Jury,  and  the  trained 
mind  of  a  trial  Judge  would  hardly  be  led 
astray  by  the  mere  fact  that  the  evidence 
supporting  the  survey  was  presented  to  him 
before  he  heard  the  evidence  assailing  It. 

[2]  It  might  also  be  conceded,  if  this  were 
a  boundary  line  lawsuit,  Instead  of  a  pro- 
ceeding to  test  the  accuracy  of  a  survey,  that 
the  defendant's  evidence  sufficiently  estab- 
lished the  northeast"  comer  of  section  10  to 
bind  the  adjacent  landowners,  holding  under 
grantors  who  had  recognized  and  acquiesced 
in  the  location  of  that  corner;  but  the  ac- 
curacy of  a  survey  is  not  necessarily  depend- 
ent thereon,  nor  governed  thereby.  Land 
boundaries,  titles,  and  ownership  are  gov- 
erned by  abstruse  principles  of  law,  by  deeds, 
and  by  more  or  less  complicated  and  contro- 
verted facts;  land  surveys  are  governed  by 
precise  and  invariable  principles  of  mathe- 
matics, applied  In  the  mode  prescribed  by 
statute.  Swarz  v.  >RiamaIa,  63  Kan.  633,  66 
Pac.  649,  Syl.  par.  1. 

[3]  We  cannot  agree  vrlth  defendant's  con- 
tention that  plaintiff's  evidence  was  Insuffi- 
cient to  overcome  the  presumption  that  the 
survey  was  correct  On  the  contrary,  the 
evidence  of  both  parties  alike  showed  that 
the  county  surveyor  did  not  proceed  accord- 
ifig  to  the  statute.  Prom  the  known  comers 
in  that  vicinity,  like  those  at  the  northeast 
comer  of  section  1  and  at  tl}e  northwest  cor- 


ner of  section  2,  as  suggested  by  tbe  trial 
court,  the  precise  location  of  tbe  comers  and 
lines  In  dispute  could  readily  bare  been  de- 
termined, with  tbe  aid  of  the  government 
field  notes  and  by  the  application  of  propor- 
tional measurements.  This  is  tbe  mode  di- 
rected by  statute.  Gen.  Stat  1915,  {  2712. 
The  aid  of  oral  testimony  in  an  official  sur-, 
vegr  Is  to  supply  the  want  of  better  evidence, 
and  should  not  be  used  as  a  substitute  to  \g- 
nore  or  displace  the  better  proof — known  cor- 
ners, field  notes,  and  mathematical  measure- 
ments. No  better  illustration  of  the  result  of 
pursuing  a  wrong  course  could  be  made  than 
the  case  at  bar,  where  the  county  surveyor  In 
his  official  report  denounced  his  own  work, 
saying: 

"West  of  the  northeast  comer  of  section  10 
to  the  west  range  line  there  is  a  surplus  of  about 
3.30  chains,  while  there  to  the  east  range  line 
there  exists  a  shortage  of  abont  .85  chains. 
*  *  *  As  it  Is  now,  the  iron  rod  and  gas  pipe 
at  tbe  comer  of  sections  2,  3,  10,  and  11  is  too 
far  east ;  the  2-inch  gas  pipe  at  the  comer  of 
sections  10,  11,  14,  and  15  is  worse  yet." 

It  can  neither  be  discerned  nor  conjectured 
why  this  survey  was  not  made  in  conformity 
to  the  directions  of  the  statute,  and  the  Judg- 
ment of  the  trial  court  is  affirmed.  All  tbe 
Justices  concurring. 


DAVIS  ▼.  HBYNES.    (No.  21081.) 
(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(Syllabua  by  the  Court.) 

AVVEAL  AND  Bkbob  «s>1008(1)— Findzho  or 
Tbial  Codkt  —  RssiDENOs  of  Pabtt  —  Con- 
clusiveness. 
The  decision  of  the  trial  court  that  the  de- 
fendant, who  had  previously  been  a  resident  of 
another  state,  bad  effected  a  change  of  residence 
in  coming  to  Kansas,  held  to  be  conclusive  upon 
this  court,  in  view  of  his  oral  testimony  that 
he  came  here  with  that  intention. 

Appeal  from  District  Court,  Rush  County. 

Action  by  L.  B.  Davis  against  M.  EL 
Heynes.  Defendant's  motion  to  set  aside  the 
service  on  the  ground  Of  nonresidence  sus- 
tained, and  plaintiff  appeals.    Affirmed. 

Adams  &  Matson  and  Dempster  O.  Potts, 
all  of  Wichita,  for  appellant  Russell  &  Rus- 
sell, of  Great  Bend,  and  W.  H.  &  Frank  U. 
Russell,  of  La  Crosse,  and  Osmond  &  Cole,  of 
Great  Bend,  for  appellee. 

JOHNSTON,  O.  J.  On  March  7,  1916,  L. 
B.  Davis  filed  a  petition  in  the  district  court 
of  Rush  county  against  M.  K.  Heynes,  ask- 
ing a  Judgment  for  ?41,73e.88.  An  atta(di- 
ment  was  levied  upon  real  estate,  and  upon 
an  affidavit  of  the  plaintiff  that  the  defend- 
ant was  a  nonresident  of  the  state  servioe  by 
publication  was  made.  The  defcaidant  ap- 
peared specially,  and  moved  to  set  aside  the 
servioe  upon  the  ground  that  he  was  a  resi- 
dent of  Barton  county,  Kan.,  and  had  been 
since  a  time  prior  to  the  filing  of  the  petition. 
A  hearing  was  had  upon  evidence,  which  was 
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largely  onl,  and  the  eovrt  sustained  the  mo- 
tion.   The  plaintiff  ajHieals. 

The  contention  of  the  plaintiff  Is  that  the 
trial  oonrt  erred  In  deciding  that  the  defend- 
ant was  a  resident  of  Kansas.  The  defend- 
ant testified  that  he  was  unmarried;  that  he 
had  lived  In  California  from  January,  1911, 
until  March,  1916,  with  his  mother  and  sis- 
ter, in  a  home  which  he  still  owned,  and  In 
which  they  remained ;  that  he  came  to  Bar- 
ton county  on  March  4,  1916,  and  occupied  a 
rented  room  In  a  house  where  he  boarded; 
that  one  of  bis  purposes  tn  coming  at  that 
time  was  to  attend  the  trial  of  an  action 
brought  against  him  in  the  district  court  of 
Barton  county  by  the  plaintiff,  but  that  he 
came  with  the  Intention  of  making  that  coun- 
ty his  permanent  residence,  and  that  this  pur- 
pose was  formed  before  he  left  California. 
If  the  defendant  came  to  Kansas  with  the 
Intention  of  accomplishing  an  Immediate 
change  of  residence,  he  was  a  resident  of 
this  state  when  the  new  petition  was  filed. 
It  was  not  essential  to  that  condition  that 
he  should  own,  rent,  or  occupy  a  house.  The 
character  of  the  place  In  which  he  lodged 
and  ate  for  the  time  being  was  of  importance 
only  as  throwing  light  upon  his  future  plans. 
The  plaintiff  urges  that  the  admitted  facts 
are  inconsistent  with  the  establishment  of  a 
residence  in  this  state  by  the  defendant. 
This,  however,  Is  a  mere  challenge  of  the  ve- 
racity of  a  witness.  The  trial  court  found 
that  the  defendant  told  the  truth  when  he 
said  that  he  came  to  Barton  county,  intend- 
ing thereby  to  establish  a  permanent  resi- 
dence, and  that  decision  Is  not  subject  to  re- 
view by  this  court  The  plaintiff  relies  large- 
ly upon  the  case  of  Keith  v.  Stetter,  25  Kan. 
100,  where  the  Judgment  of  the  district  court 
on  a  question  of  Intention  as  affecting  resi- 
dence was  reversed,  it  being  said  In  the  opin- 
ion that  "actions  speak  louder  than  words." 
There,  however,  the  evidence  was  wholly  In 
writing,  and  the  reviewing  court  had  the 
same  oK>ortunlty  to  Judge  of  the  veracity  of 
the  witness  as  the  trial  court:  neither  of 
them  having  seen  him.  Another  somewhat 
similar  case  upon  which  reliance  is  placed  Is 
Garllnghouse  v.  Mulvane,  40  Kan.  428,  19 
Pac.  TO8,  but  there  the  trial  court  made  spe- 
dflc  findings  Of  fact,  the  legal  effect  of  which 
was  the  question  in  controversy. 

The  Judgment  is  aflSrmed.  All  the  Justices 
concurring. 


JOx  parte  CLARK  et  al.    (Cr.  414.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Aug.  20,  1917.) 

1.  CBnoKTAL  Law  ^=>23S— Pbeliuinaby  Ex- 
amination—Pbobablb   Cause— EviDENcB— 
Labceitt. 
Evidence  held  sufficient  to  establish  reaaoa- 
able  or  probable  cause  to  believe  that  the  de- 
fendants had  committed  the  crime  of  larceny, 
so  as  to  authorize  their  commitment  by  the  ex- 
amining magistrate. 


Z  Labcknt  «s»14@)  —  BoBBowine  Momr 

with  Intent  to  Btbai.  the  Saio— TnUE. 
Where  confidence  men  procure  money  upon 
the  pretext  that  it  is  a  loan,  with  the  intent  to 
steal  the  same,  the  crime  is  larceny:  the  owner 
of  the  money  not  having  parted  with  the  title 
thereto. 

J.  H.  CStaik  and  Adol^  I^<»ui  were  arrest- 
ed and  committed  for  trial  In  Uie  superior 
court,  and  they  api^y  for  a  writ  ot  habeas 
corpus.    PetitLoD  denied. 

Balpb  H.  Lewis  and  Martin  I.  Wdsh,  both 
of  Sacramento,  for  petitioners. 

HART,  J.  The  petitioners  were  charged 
with,  and  preliminarily  examined  before  and 
committed  for  trial  in  the  superior  court  by 
the  police  Judge  of  the  dty  of  Sacramento, 
sitting  as  a  committing  magistrate^  for  the 
crime  of  grand  larceny.  It  is  claimed  by  the 
petitioners  that  the  magistrate  was  without 
legal  authority  or  Jurisdiction  to  order  them 
committed  for  the  crime  of  grand  larceny,  in- 
asmuch as  the  evidence  taken  in  support  of 
the  charge  is  wholly  insufllclent  to  estab- 
lish reasonable  or  probable  cause  that  said  or 
any  crime  had  been  committed  by  them. 

[11  It  Is  unnecessary  to  recite  the  facts  of 
the  transaction  from  which  the  charge  pre- 
ferred against  the  prisoners  arose.  It  is  suflS- 
dent  to  say  that  the  evidence  taken  before 
the  magistrate  discloses  that  the  case  involv-' 
ee  the  oft-told  story  of  a  bucolic  and  guileless 
individual,  who,  while  waiting  for  a  train 
at  the  Sacramento  railroad  station  to  convey 
him  to  his  home  in  a  northern  town,  after  a 
brief  sojourn  in  the  central  portion  of  the 
state,  acconunodatingly  handed  over  to  a 
brace  of  oily-tongued  strangers  $120  of  his 
available  cash,  as  a  loan,  after  the  latter  had 
Insidiously  crept  Into  and  gained  his  confi- 
dence and  were  suddenly  awakened  to  a  real- 
ization that  the  freightage  on  certain  freight, 
which  they  represented  ttiat  one  of  them 
had  previously  put  on  board  of  a  freight  train, 
had  to  be  prepaid,  and  that  they  were  with- 
out sufSdent  funds  to  pay  the  bill,  exhibiting 
to  the  aforesaid  guileless  gentlemoni  i^s  evi- 
dence of  their  "good  faith,"  a  document  pur- 
porting to  be  a  draft  on  an  Eastern  bank  for 
a  sum  greatly  in  excess  of  the  amount  neces- 
sary for  their  purpose.  The  case,  as  made 
by  the  proofs,  is  in  all  respects  of  such  strik- 
ing resemblance  to  the  case  of  People  v.  Rae, 
66  Oal.  423,  6  Pac.  1,  66  Am.  Rep.  102,  that 
it  may  well  be  said  that  the  relationship  be- 
tween the  two  is  not  merely  one  of  affinity, 
but  one  of  consanguinity.  The  salient  facts 
of  the  two  cases  are  so  near  alike  that  it 
would  be  difficult  to  differentiate  them.  If 
the  petitioners,  assuming  that  the  evidence 
taken  before  the  magistrate  correctly  reveals 
the  drcumstanoes  under  which  they  obtained 
the  money  of  the  prosecuting  witness,  are  not 
guilty  of  larceny,  they  are  guilty  of  no  public 
oSeaae  whatever. 

[2]  We  are  satisfied  that  the  inference  la 
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fairly  and  reasonably  Jiistliled  by  the  evi- 
dence taken  before  the  magistrate  that  the 
petitioners,  acting  in  confederation  for  that 
purpose,  designedly  and  deliberately,  by  the 
artful  and  crafty  methods  In  which  so-called 
"confidence  men"  are  adepts,  obtained  posses- 
sion of  the  money  of  the  prosecuting  wltnesSi 
np(Hi  the  pretext  that  it  was  to  be  a  mere 
loan,  with  the  intent  to  steal  the  same.  The 
owner  of  the  money  not  having  parted  with 
the  title  hereto,  the  crime,  if  any,  is  larc^y. 
People  T.  Rae,  supra;  Pet^Ie  t.  Delbos,  146 
Cal.  737.  81  Pac.  131 ;  People  v.  Arnold,  17 
CaL  App.  68,  118  Pac.  729;  People  v.  Sche- 
none,  19  Cal.  App.  280,  282,  125  Pac.  758; 
People  T.  Ballo,  19  Cal.  App.  370,  125  Paa 
1081. 

The  petition  for  the  altematire  writ  must 
be  denied;  and  it  is  so  ordered. 

I  concur:   QHIPMAN.  P.  J. 


RANSOMB  CONST.  CO.  v.  VON  SOHROBD- 
EB.  et  aL    (Uv.  2061.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Auc.  26,  1917.  Rehearing  Denied 
Sept  24,  1917.  Rehearing  Denied  by  Su- 
preme Court  Oct  18,  1917.) 

1.  CONTBACTS   e=5>228(l)— CONSTKTJCnoW. 

Plaintiff,  who  had  offered  to  remove  dibria 
from  defendants'  property  for  a  fixed  price  of 
$16,076,  or  to  do  it  for  actual  cost  plus  10  per 
cent,  on  a  specified  scale  of  wages  for  labor,  en- 
tered into  a  written  contract  providing  that 
the  work  should  be  paid  for  upon  cost  charges 
plus  10  per  cent,  for  superintendence,  that  in 
case  any  increase  of  wages  demanded  for  labor 
above  the  amount  specified  plaintiff's  charges 
should  thereafter  be  based  upon  such  increased 
cost  of  labor,  but  that,  if  defendants  should 
deem  the  increase  excessive,  they  should  have 
the  privilege  of  stopping  all  further  work,  and 
that  the  total  of  the  work  should  not  exceed 
the  sum  of  $16,076,  except  as  specified.  The 
specification  related  to  increased  cost  of  labor. 
Held,  that  the  contract  limited  plaintiff's  charge 
for  the  entire  work,  except  for  increases  in  the 
cost  of  labor  to  the  sum  of  $16,076. 

2.  COHTBAOTS  «=»170(2)— OFFBB— ACCKPTANCE. 

Where  plaintitC  contractor,  after  work  had 
been  stopped  because  of  the  increases  dcrmanded 
by  laborers,  resumed  work  in  response  to  let- 
ters written  by  defendants  setting  forth  their 
interpretation  of  the  contract,  plaintiff  must  be 
deemed  to  have  acceded  to  defendants'  interpre- 
tation, though  not  expressly  assenting. 

3.  CoNTKACTS  «s>322(3),  850(3)  —  AonONS  — 
Evidence— SuiTiciBNCT. 

In  an  action  on  a  contract  for  the  removal 
of  debris  from  land,  evidence  held  insufficient  to 
show  that  plaintiff  did  not  repudiate  the  con- 
tract, or  that  defendants'  refusal  to  make  fur- 
ther payments  on  account  amounted  to  a  breach 
on  their  part 

4.  WoBK  AND  Labob  «=>14(1)  —  Actions  — 

QUANTtJM   MkBUIT. 

Where  defendants'  refusal  to  make  further 
payments  on  account  of  a  contract  for  the  re- 
moval of  debris  from  land  was  warranted,  and 
the  contractor  himself  repudiated  the  contract, 
he  cannot  maintain  an  action  on  the  quantum 
meruit  for  sums  claimed  to  be  due. 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Seawell, 
Judge. 

Action  by  the  Ransome  Construction  Com- 
pany, a  corporation,  against  Mary  E.  Von 
Schroeder  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  new  trial,  de- 
fendants appeaL    Reversed. 

Bisho(»,  Hoefler,  Cook  &  Harwood  and  A. 
J.  Harwood.  all  of  San  Frandsco,  for  ap- 
pellant Von  Schroeder.  Felix  T.  Smith,  of 
San  Francisco,  for  appellant  Sprague.  Oar- 
ret  W.  McEkiemey  and  Walter  Rothchlld, 
both  of  San  Francisco^  for  appellants  Ifar- 
tin  and  others.  Pringle  &  Robbing,  of  San 
Francisco,  for  respondent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  in  favor  of  plaintiff,  a  contractor, 
for  the  value  of  work  and  labor  performed 
upon  the  property  of  the  defendants  situate 
in  the  city  of  San  Francisco,  In  an  effort  to 
clear  said  property  from  debris  resulting 
from  the  fire  of  1906.  There  Is  also  an  appeal 
from  an  order  denying  the  defendants'  mo- 
tion for  a  new  trial. 

The  facts  of  the  case — concerning  which 
there  is  little  dispute — are  as  follows:    The 
defendants,  prior  to  the  date  of  their  contract 
with  the  plaintiff,  had  been  Joint  owners  of 
the  property  in  question,  but  subsequent  to 
the  fire  had  partitioned  it  among  themselves 
In  severalty.    The  ddbrls  occasioned  by  the 
fire  covered  the  entire  premises,  including  the 
basement,     in  the  month  of  July,  1906,  the 
owners  of  the  property  called  for  bids  for 
'  the  removal  of  the  dfebris  and  clearance  of  the 
lot     The  Ransome  Construction  Company 
!  responded  with  a  written  bid,  offering  to  do 
the  work  within  30  days,  and  submitting  two 
I  alternative  propositions  as  to  the  price.    One 
of  these  was  an  offer  to  do  the  entire  work 
I  for  $16,076 ;  the  other  was  to  do  it  for  the  ac- 
I  tual  cost  to  it  plus  10  per  cent  on  a  specified 
I  scale  of  wages  for  labor.    A  written  contract 
was  Anally  entered  Into  between  the  owners 
'  and  the  contractor  on  July  27,  1906,  wherein 
it  was  provided  that  the  work  was  to  be  done 
{  within  40  days  of  the  date  of  the  contract, 
save  delays  caused  by  strikes,  accident,  and 
other  causes  beyond  the  control  of  the  par- 
ties, and  was  to  be  paid  for  iu>on  cost  charges, 
plus  10  per  cent,  for  superintendence  and  cer- 
tain other  Items  specified  in  the  agreement, 
payment  for  the  work  done  during  the  pre- 
ceding week  to  be  made  on  Monday  of  each 
week  while  it  was  in  progress,  vpon  state- 
I  ments  to-be  rendered  by  the  contractor  and 
certified  by  the  timekeeper  of  the .  owners, 
the  amount  of  said  weekly  payments  to  cover 
'  the  actual  cost  of  the  work  done  during  the 
I  preceding  week  plus  6  per  cent  of  the  amount 
j  to  be  added  for  superintendence,  etc.,  the  bai- 
I  ance  of  6  per  cent,  of  these  latter  charges  to 
i  be  paid  on  full  completion  of  the  work.    It 
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was  provided  in  the  contract  that.  In  case  of 
any  increase  in  wages  demanded  for  labor 
above  the  amounta  specified  in  the  agreement, 
the  charges  of  the  contractor  should  thereaft- 
er be  based  nxxm  snch  increased  cost  of  la- 
bor, but  that,  it  the  owners  should  denn  snch 
Increase  excessive,  they  should  have  the  priv- 
ilege of  refusing  to  accede  to  the  same  and  of 
stoiq^lng  all  further  work  upon  the  contract, 
in  which  case  they  should  immediately  pay 
the  amount  in  full  due  upon  the  contract  up 
to  the  time  of  such  stoppage,  and  the  contract 
should  thereupon  cease.  There  was  a  farther 
agreement  in  the  contract: 

"That  the  total  cost  of  the  work  •  •  • 
sfaonld  not  exceed  the  sum  of  ^6,076,  except  as 
hereinabove  specified." 

The  contractor  began  work  under  this 
agreement  on  July  30,  1906.  On  August  6, 
1006,  the  teamsters  demanded  an  Increase  in 
wages  of  50  cents  a  day,  and  the  laborers  de- 
manded an  increase  of  25  cents  a  day.  The 
contractor  at  once  notified  the  owners  of 
these,  demands,  and  paid  the  increase  de- 
manded until  August  10,  1906,  when  the  own- 
ers ordered  the  work  suspended,  and  notified 
the  contractor  that  they  did  not  approve  of 
the  demands  of  the  teamsters  or  laborers  and 
were  unwilling  to  meet  such  demands  at  that 
time.  The  strike  of  teamsters  and  laborers 
was  general  throughout  the  city,  and  was 
followed  by  conferences  between  the  con- 
tractors and  the  strikers,  which  resulted  in 
the  former  yielding  to  the  latter's  demands 
for  increased  wages  after  about  two  weeks 
of  negotiation.  This  result  being  reported  to 
Ifr.  Martin,  the  agent  of  the  owners,  he  wrote 
on  August  23,  1906,  a  letter  to  the  contractor, 
undertaking  to  state  what  his  nnderstanding 
Of  the  terms  upon  which  the  contractor  would 
resume  work  upcm  the  premises  was,  as  a  re- 
sult of  a  recent  conversation  between  him- 
self and  the  contractor's  officers,  in  whi(!h  the 
proposed  increase  of  wages  and  consequent 
increase  in  the  fixed  cost  to  the  owners,  vis. 
the  sum  of  $16,076,  were  discussed,  together 
with  an  extension  of  time  required  on  ac- 
count of  the  delay,  and  also  certain  other 
matters  of  detail  connected  with  the  progress 
of  the  work.  In  this  first  letter  of  Mr.  Martin 
he  requested  the  contractor  to  confirm  hia 
tindBrstandlng  of  the  viariouis  matters  re- 
ferred to  therein  as  soon  as  possible,  in  order 
that  he  might  submit  the  matter  to  the  own- 
ers and  obtain  their  sanction  before  giving  in- 
struction to  proceed  with  the  work.  The  con- 
tractor did  not  reply  to  this  letter  with  any 
written  confirmation  of  its  terms,  but  its 
officers  responded  to  repeated  requests  on  the 
part  of  My.  Martin  for  snch  confirmation 
with  the  assarance  that  a  written  confirma- 
tion would  be  sent,  and  in  one  instance  at 
least  with  a  statement  that  it  had  been  sent 
Not  having  received  such  confirmation  up  to 
September  6,  1906,  Mr.  Martin  wrote  another 
letter  to  the  contractor  on  that  dat^  calling 


its  attention  to  the  fact  that  be  had  on  sev- 
eral occasions  endeavored  to  ascertain  when 
and  under  what  conditions  it  would  resume 
work,  and  restating  in  detail  the  substance  of 
his  former  lettw,  and  ooncludinc  with  these 
words: 

"If  this  understanding  is  correct,  kindly  con- 
firm the  same  in  writing  as  soon  as  possible, 
and  you  can  take  this  letter  as  onr  consent  to 
proceed  with  the  operations,  these  terms  being 
satisfactory." 

The  contractor  made  no  writt«i  reply  to 
either  of  these  letters,  but  on  September  7, 
1906,  resumed  work  upon  the  property.  From 
time  to  time  thereafter  Mr.  Martin  and  Mr. 
Wallls,  agents  of  the  owners,  requested  writ- 
ten confirmation  of  Mr.  Martin's  letters,  and 
were  told  on  each  occasion  that  a  letter  to 
that  effect  would  be,  or  even  had  been,  sent. 
Between  September  7th  and  October  24th  the 
work  went  on.  Weekly  bills  for  progress 
payments  according  to  the  new  labor  sched- 
ule were  presented,  and  these  were  regularly 
paid  up  to  October  5th,  during  which  time  the 
contractor  received  a  sum  in  excess  of  $7,000 
on  account  of  the  work  since  its  resumption. 
During  the  period  between  September  20th 
and  October  18th  Mr.  Martin — who  chiefly 
acted  for  the  owners  in  respect  of  this  mat- 
ter—was absent  from  the  state;  but  shortly 
after  his  return,  and  on  October  22d,  he 
caused  a  letter  to  be  written  to  the  contrac- 
tor, requesting  an  interview  with  its  officials 
before  any  more  bills  were  paid.  Mx.  Crum- 
mey,  representing  the  contractor,  called  at 
Mr.  Martin's  office  on  October  24th,  when  a 
heated  Interview  ensued;  Mr.  Crummey  de- 
manding the  payment  of  the  bills,  and  Mr. 
Martin  insisting  upon  a  written  confirmation 
of  the  terms  of  the  contract  as  embodied  In 
his  letters.  The  result  of  this  conference  was 
an  immediate  cessation  of  work  by  the  con- 
tractor and  the  later  institution  of  the  pres- 
ent action. 

[1, 2]  The  first  and  the  controlling  proposi- 
tion presented  npon  these  appeals  relates  to 
the  construction  to  be  placed  upon  the  written 
contract  between  the  parties,  with  special  ref- 
erence to  the  question  as  to  whether  it  pro- 
vides by  its  terms  that  the  contractor  shaU 
complete  the  specified  work  for  a  price  with- 
in the  maximum  sum  of  $16/)76,  or  such 
further  sum  as  these  figures  might  be  in- 
creased by  acceding  to  labor  demands  for  in- 
creased wages.  On  the  part  of  the  respond- 
ent ,it  is  earnestly  contended  that  the  con- 
tract is  not  susceptible  of  this  construction, 
for  the  reason,  chiefly,  that  the  contractor.  In 
the  performance  of  its  portions  of  the  con- 
tract, was  subject  to  the  direction  of  the 
agents  of  the  owners  in  certain  particulars, 
which  are  claimed  to  essentially  affect  the 
amount  and  detail  of  the  work  to  be  done  and 
the  manner  of  doing  it,  and  to  also  atCect  Its 
cost  and  the  time  within  which  it  was  to  be 
performed.    The  owners,  on  the  other  band. 
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contend  th:at  the  (Contract,  construed  in  the 
light  ot  the  drcumstances  attending  its  crea- 
ti<H>,  clearly  contemplates  that  the  work  of 
clearing  the  premises  of  snch  of  the  material 
and  d6brl8  as  the  owners  should  direct  to  be 
removed  was  to  be  completed  at  a  cost  to 
them  within  the  maximum  figure  stated  In  the 
contract,  which  amount  was  only  to  be  in- 
creased to  an  extent  necessitated  by  their  ac- 
cession to  demands  inrolvlng  the  increased 
cost  of  labor. 

We  are  constrained  to  adopt  this  latter  con- 
clusion. The  admitted  facts  of  the  case  show 
that  prior  to  the  making  of  the  agreement  in 
question  the  owners  advertised  for  bids  for 
the  removal  of  debris  and  clearing  of  the  lot 
in  question,  and  that  in  response  to  this  ad- 
vertisement the  plaintiff  in  this  action  pre- 
sented a  written  proposal,  embracing  the 
clearance  of  the  debris,  of  all  walls  to  the 
sidewalk  level,  and  the  removal  of  everything 
to  the  basement  floor,  for  the  sum  of  $16,076, 
and  ofTering  to  do  the  work  within  30  days  of 
the  acceptance  of  its  bid.  There  was  also  an 
alternative  proposition  to  do  the  work  upon  a 
specified  percentage  basis.  The  contract, 
which  within  a  few  days  followed  this  Ud, 
is  the  one  under  construction  here.  It  enters 
more  Into  detail  as  to  what  work  the  contrac- 
tor was  to  do,  and  leaves  with  the  owners  of 
the  prt^wrty  a  certain  amount  of  discretion  in 
the  matter  of  directing  how  much  of  the  brick 
and  iron  debris  the  contractor  was  to  re- 
move; but  this  discretion,  when  exercised, 
coold  clearly  have  had  no  other  effect  than 
to  lessMi,  rather  than  increase,  the  amount  of 
wort:  which  the  contractor  was  to  perform 
in  the  clearance  of  the  lot,  and  hence  can- 
not be  construed  as  changing  the  original  in- 
tuit of  the  parties  that  the  woiic  of  clearing 
the  lot  of  Its  d4brls  was  to  be  completed  un- 
der the  terms  of  the  contract  within  the  limit- 
ing specified  cost  to  the  owners.  The  fact 
that  the  contract  also  contained  substantially 
the  alternative  proposition  submitted  by  the 
contractor  in  his  bid  can  only  be  construed  as 
so  Included  for  the  purpose  of  giving  the  own- 
ers the  benefit  of  a  possible  completion  of 
the  work  within  the  maximum  sum  specified 
in  the  contract,  and  expressly  therein  agreed 
to  be  the  amount  which  was  to  cover  the  to- 
tal cost  of  the  work,  except  as  the  same 
might  be  increased  by  the  enforced  Increase 
In  labor  charges.  Under  the  contract  as  thus 
to  be  construed,  the  work  of  clearance  began, 
and  continued  until  Interrupted  by  the  de- 
mands of  the  teamsters  and  laborers  for  an 
increase  in  wages,  and  by  their  strike  to  en- 
force such  Increasa  This  caused  a  cessation 
of  the  work  for  about  a  fortnight;  but  this 
was  regarded  by  neither  party  as  an  adandon- 
ment  of  the  contract  When  the  labor  trou- 
bles were  adjusted  upon  the  basis  of  a  speci- 
fied Increase  in  wages,  the  contractor  noti- 
fied the  agent  of  the  owners  of  the  amount  of 
such  Increase,  and  desired  to  learn  the  wishes 
ot  the  owneiB  as  to  resumption  of  the  wotlc 


A  few  days  thereafter  Mr.  Martin  wrote  tlie 
contractor  hia  firat  letter  above  referred  to, 
stating  bis  understanding  of  what  the  in- 
crease in  labor  charges  was  to  be,  and  also 
undertaking  to  set  forth  his  interpretatlcm  of 
the  terms  of  the  contract  with  respect  to  the 
effect  of  such  Increase  upon  the  total  contract 
price  for  the  completion  of  the  work.  Not  re- 
ceiving a  written  reply  to  this  letter,  Mr. 
Martin  about  two  weeks  later  wrote  another 
letter  to  the  ocmtractor,  repeating  the  inter- 
pretation of  the  contract  as  set  forth  in  bis 
former  letter,  and  requesting  a  written  con- 
firmation of  the  correctness  of  such  interpret 
tatlon.  Thitf  latter  letter  informed  the  o»- 
tractor  that  it  was  to  constitute  the  owners' 
consent  to  the  resumption  of  the  work  upon 
its  specified  terms.  The  contractor  did  not 
respond  with  the  required  confirmation  In 
writing,  but  he  at  once  resumed  work  upon 
the  property.  The  appellants  herein  lay  too 
much  stress  upon  the  necessity  of  a  confirma- 
tion In  writing  of  Mr.  Martin's  two  letters. 
Tbe  conduct  of  the  contractor  In  assuring  Mr. 
Martin  that  such  confirmation  would  be  forth- 
coming, coupled  with  its  prompt  renewal  of 
the  work  upon  receipt  of  his  last  letter,  would 
in  our  opinion  amount  in  effect  to  such  con- 
firmation of  Mr.  Martin's  interpretation  of 
the  contract,  if  such  were  requlMte;  but, 
since  his  Interpretation  of  the  contract  as  to 
the  maximum  cost  to  the  owners  of  complet- 
ing the  specified  work  was  in  accord  with  our 
construction  of  the  original  agreement  be- 
tween the  parties,  it  was  sufficient  for  the 
contractor  to  resume  the  work  upon  receipt 
of  Mr.  Martin's  letter  to  constitute  an  accc^- 
ance  of  its  terms. 

[3}  Having  recommenced  the  work  upon  the 
property  in  response  to  the  owners'  directions 
so  to  do,  both  parties  were  bound  to  live  ap 
to  the  letter  and  spirit  of  their  original  agree- 
ment, as  modified  by  the  accepted  increase  in 
the  cost  of  labor.  During  the  period  be- 
tween September  7  and  October  24,  1906,  the 
contractor  went  ahead  with  the  work,  and 
regularly  rendered  weekly  bills  to  the  owners 
in  accordance  with  the  terms  of  the  contract, 
but  uiKHi  the  basis  of  the  increased  cost  of 
labor.  These  bills  were  regularly  paid  up  to 
October  8th ;  but  the  bUls  rendered  upon  that 
date  and  for  the  two  following  weeks  were- 
not  paid.  The  total  amount  paid  the  con- 
tractor from  the  Inception  of  the  work  np  to 
and  including  October  1,  1906,  amounted  to 
$8,648.36.  The  bills  presented  for  the  three 
weeks'  work  thereafter  amounted  to  $7,265.26. 
Tliese  two  amounts  of  payments  made  and 
due  upon  the  work  since  its  inception  aggre- 
gated on  October  22,  1906,  the  sum  of  $16,- 
818.61,  a  sum  considenibly  in  excess  of  that 
<Hrigtnally  contemplated  and  agreed  to  be- 
tween the  parties  as  the  entire  cost  of  the 
completed  work,  and  a  sum  also  perilously 
near  the  total  sum  to  be  paid  under  the  con- 
tract xxpoa,  the  basis  of  the  increase  Ii^  the 
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«06t  of  labor,  \rtaldi  Increase,  according  to 
the  flndlngB  of  tbe  court,  would  up  to  that 
date  hare  amounted  to  $1,188.09.  Upon  any 
view  of  the  evidence  before  ns  tbe  work  was 
still  far  from  completion;  and  it  was  both 
natural  and  proper  that  the  owners  of  the 
property  should  Insist  u-poa  a  ccmference  with 
the  contractor  before  the  payment  of  bills 
which  would  thus  almost  exceed  the  total  al- 
lowance for  the  completed  work  while  said 
work  was  but  little  more  than  half  completed. 
Such  a  conference  was  requested  and  held 
between  tbe  officials  of  the  contractor  and  the 
agents  of  tbe  owners  on  October  24,  1906,  by 
which  date  the  claims  of  the  contractor  had 
been  still  f urtlier  increased  by  approximately 
^2,000.  The  evidence  is  somewhat  conflicting 
as  to  what  occurred  at  this  conference;  but 
the  proofs  are  practically  undisputed  that  the 
owners  then  and  there  offered  to  pay  the 
-back  bills  of  the  contractor  to  date,  condi- 
tioned upon  the  latter's  acceptance  of  the 
'Owners'  Interpretation  of  the  terms  of  the 
original  contract  as  embodied  In  the  letters  of 
Martin,  and  that  the  representatives  of  the 
contractor  at  that  conference,  not  only  re- 
fused to  do  this,  but  expressly  asserted  that 
said  contract  was  no  longer  in  ^ect.  nils 
asseveration  was  in  exact  accMd  with  a  let- 
ter of  the  contractor  to  the  owners  under  date 
of  S^tember  26,  1006,  which  amounted  to  a 
substantial  repudiation  of  the  contract,  and 
which,  while  written  and  signed  by  its  offi- 
cials, was  never  delivered  to  the  owners,  and 
(«ly  came  to  light  upon  the  trial  of  the  case. 
The  nndispnted  proofs  are  further  to  the  ef- 
fect that  the  contractor  did  on  tliat  day  or 
the  following  day,  cease  and  never  thereafter 
resumed  work  upon  the  premises.  The  un- 
disputed evidence  also  discloses  that  the  own- 
ers some  time  later  completed  the  work  of 
clearing  the  lot  at  a  cost  in  excess  of  |10,000. 
Notwithstanding  these  facts,  tbe  trial  court 
bas  found  that  the  contractor  did  not,  on 
October  24,  1906,  repudiate  the  contract  nn- 
der  which  the  work  had  thus  far  proceeded. 

Upon  the  foregoing  state  of  the  evidence  we 
are  of  the  opinicMi  that  this  finding  of  the 
trial  court  cannot  be  sustained;  and  for  a 
like  reason  we  are  satisfied  that  the  conclu- 
sion of  the  trial  court  that  the  defendants' 
qbalifled  refusal  to  pay  any  more  of  the 
plalntiflTs  bills  on  October  24, 1906,  amounted 
to  an  actionable  breach  of  the  agreement  up- 
-on  their  part  is  not  Justified  by  the  proofs  in 
the  case. 

[4]  It  follows  from  these  conclusions  that 
the  plaintifr  was  not  entitled  to  begin  and 
maintain  an  action  upon  quantum  meruit  at 
tiie  time  this  suit  was  instituted.  This  view 
obviates  the  necessity  of  tt  consideration  of 
the  asserted  errors  of  law  committed  by  the 
trial  court  during  the  trial  of  the  action,  and 


also  Insisted  up<Hi  by  tbe  defendants  upon 
these  appeals. 
The  judgment  and  order  are  reversed. 

We   concur:     BEASLT,   Judge  pro  tem; 
KERRIGAN,  J. 


BETTS  T.  OBTON.     (Olv.  1906.) 
(District  Court  of  Api>eal,  Second  Ihstrict,  Cal- 
ifornia.    July  31,    1917.) 

1.  OoNTBACTS  «=>283— CossraucTioH— "Hab- 
VBariNo  ExPBNSES." 

Where  a  note  given  in  payment  ot  the  pur- 
chase price  of  an  interest  in  a  growinK  crop 
contained  a  condition  that  the  payoe  sbould  look 
for  payment  solely  to  the  proceeds  of  the  crop 
after  any  and  all  harvesting  expenses  shall  have 
been  fttUy  paid,  the  term  "harvesting  ezpenses" 
is  not  limited  to  expenses  incurred  in  the  cut- 
ting and  threshing  of  the  crop,  but  includes  ex- 
penses for  repairs  of  machinery  used  in  harvest- 
mg  the  crop,  the  rent  of  live  stock,  implements, 
and  the  cost  of  labor. 

2.  CoNTaACTs    <8=»1€9  —  CoNSTsnoTioN  —  Ex- 
TBiNSio  CiBCUMSTANCBs— Statute. 

Under  Civ.  Code,  {  16S6,  declaring  that  con- 
tracts are  to  be  interpreted- so  as  to  give  effect 
to  tbe  mutual  intention  of  the  parties,  circum- 
stances surrounding  the  making  of  the  contract 
cannot  be  considered,  unless  it  is  doubtful,  uncer> 
tain,  or  amlnguons. 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  Irvln  H.  Betts  against  C.  N.  Or- 
ton.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Frank  B.  Qraves,  of  Hanford,  for  appel- 
lant Robt  W.  Oreen,  of  I«moore,  and  3.  U, 
0.  Irwin,  of  Hanford,  for  respondent 

SHAW,  J.  This  is  an  action  which  par- 
takes of  the  nature  of  a  demand  for  an  ao 
counting,  wherein  plaintiff  asks  to  have  a 
certain  note  given  by  him  to  defendant  can- 
celed, and  also  seeks  to  recover  a  balance  al- 
leged'^ to  be  due  him  from  defendant  Judg- 
ment went  for  plaintiff  from  which,  and  an 
order  denying  his  motion  for  a  new  trial,  de- 
fendant appeals. 

The  material  facta,  as  appear  from  findings 
made  by  the  court,  are  as  follows :  Plaintiff 
and  defendant  were  joint  owners  of  a  four- 
fifths  interest  in  a  growing  crop  of  grain. 
On  May  27, 1914,  plaintiff  bought  defendant's 
interest  therein,  giving  in  payment  for  the 
purchase  price  of  $2,660  his  promissory  note 
secured  by  a  mortgage  on  tbe  growing  crop. 
On  the  back  of  tbe  note  was  Indorsed  an 
agreement  executed  at  the  time  by  de- 
fendant to  the  effect  that  the  payee  thereof 
should  look  for  payment  solely  and  alone  to 
tbe  proceeds  of  the  sale  of  tbe  crop  "after 
any  and  all  harvesting  expenses  in  the  har- 
vesting of  said  crop  have  been  fully  paid  out 
of  the  proceeds  realized  from  the  sale  of  said 
crops."    The  crops  were  harvested  and  sold 
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for  the  sum  of  $6,770.90,  of  which  sum  de- 
fendant recelTCd  $3,772.95,  out  of  which  he 
paid  on  account  of  harvesting  $1,376.28,  leav- 
ing a  balance  of  $2,396.67  which  he  applied  In 
payment  of  the  note.  In  addition  to  the 
amount  so  paid  by  defendant  towards  the  ex- 
penses of  harvesting,  plaintiff  received  direct 
from  the  purchaser  of  the  grain  certain  mon- 
eys whldi,  when  added  to  the  sum  so  paid  by 
defendant,  left  a  balance,  as  found  by  the 
court,  of  $838  stlU  due  plalntlfC  out  of  the 
proceeds  of  the  sale  for  the  expense  of  har- 
vesting. Upon  this  last  sum  the  court  found 
he  had  received  from  defendant  $249.45,  leav- 
ing a  balance  of  $585.69  due  him  from  the 
amount  so  received  by  defendant,  for  which 
judgment  was  rendered.  These  findings, 
which  are  material  to  the  Issues  Joined,  find 
ample  supix>rt  In  the  evidence.  Other  find- 
ings attacked  by  appellant,  even  conceding 
insufficiency  of  evidence,  as  claimed,  to  sup- 
port them,  are,  from  our  point  of  view,  deem- 
ed Immaterial.  Among  such  facts  the  court 
found  that  plalutlflF  tended,  took  care  of,  har- 
vested, and  threshed  the  said  crops  and  de- 
livered the  same  to  defendant  prior  to  Octo- 
ber 31,  1914,  in  accordance  with  the  terms  of 
the  mortgage,  and  that  defendant  sold  the 
same  to  the  Chlnn  Warehouse  Ck>mpany,  re- 
ceiving therefor  the  sum  of  $5,770.90.  Therie 
was  testimony  on  the  part  of  defendant  that 
some  90  acres  of  the  crop  was  overripe  or 
burned,  as  a  result  of  which  it  was  damaged 
some  30  per  cent  But  there  la  no  evidence 
tending  to  show  that  such  fact  was  due  to  any 
negligence  on  the  part  of  plaintiff ;  nor  can  it 
be  ascertained  from  such  testimony  what  the 
amount  of  sadi.  alleged  loss  or  damage  was, 
since  It  Is  not  made  to  appear  what  the  pro- 
dacti<m  would  have  been  had  it  been  har- 
vested as  defendant  claims  it  should  have 
been.  It  also  appears  that  physical  delivery 
of  the  grain  was  not  made  direct  to  defend- 
ant, bat  to  the  Chlnn  War^ouse  Company, 
purchaser  thereof,  and  that  plaintiff  receiv- 
ed directly  from  the  purchaser  a  certain  sum 
of  money,  which,  however,  was  Insufficient  to 
pay  the  harvesting  expenses ;  the  balance  be- 
ing paid  by  the  purchaser  to  defendant. 
Hence,  conceding  that  the  grain  was  not  de- 
livered directly  to  defendant,  as  found  by  the 
court,  and  that  defendant  did  not  receive  all 
of  the  proceeds  of  the  sale  thereof,  such 
facts,  under  the  circumstances,  are  Imma- 
terial. 

[1]  The  chief  ground  for  the  controversy 
appears  to  have  been  a  dispute  between  the 
parties  as  to  the  meaning  of  the  agreement 
Indorsed  upon  the  back  of  the  note  and  as  to 
what  constituted  "harvesting  ex^naee," ;  de- 
fmdant  Insisting  that  the  agreement  should 
be  read,  not  In  accordance  with  the  plain  Im- 
port of  the  language  used  therein,  but  that 
the  term  "harvesting  expenses"  referred  only 
to  such  expenses  as  plaintiff  might  have  in- 
'cnrred  In  the  cutting  and  threshing  of  the 


crop.  We  find  no  enter  in  the  mllhg  of  the 
court  In  this  regard  The  meaning  of  the 
agreement  appears  to  be  clear  and  unambigu- 
ous, namely,  that  out  of  the  proceeds  of  the 
sale  of  the  grain  plaintiff  should  be  entitled 
to  a  sufficient  sum  to  meet  the  expenses  of 
harvesting  the  same.  The  disputed  claim  of 
several  hundred  dollars  was  made  up  of 
many  Items,  such  as  the  cost  of  making  re- 
pairs to  madilnery  used  In  harvesting  the 
crop,  rent  of  live  stock  and  Implements  like- 
wise required  for  such  purpose,  cost  of  labor, 
board  of  men,  all  of  whldi  the  court  upon 
sufficient  evidence  found  were  propex  charges 
under  the  terms  of  the  agreement.  Upon  the 
record  we  are  unable  to  perceive  any  reason 
why  plaintiff  was  not  entitled  to  reasonable 
compensation  In  the  way  of  hire  or  rent  for 
the  use  of  mules  owned  by  himself  and  wbldi 
were  worked  in  the  harvest  field. 

[2]  Contracts  are  to  be  Interpreted  so  as 
to  give  effect  to  the  matoal  lDt«itton  of  tiie 
parties  (Civ.  Code,  {  1639,  which  Intent, 
where  the  language  is  <dear  and  explicit  and 
does  not  Involve  an  absurdity,  is  to  be  ascer- 
tained from  the  language  thereof.  It  is  only 
where  It  is  doubtful,  uncertain,  or  ambignoas 
that  the  circumstances  surrounding  the  mak- 
ing of  the  contract  become  Important  In  as- 
certaining the  Intent  of  the  partiea  No  sach 
uncertainty  exists  In  this  case. 

As  disclosed  by  the  record,  defoidant  ap- 
propriated and  applied  In  paymoit  of  the 
note  the  sum  of  $586.59  in  excess  of  that  to 
which  he  was  entitled.  Plaintiff  was  entitled 
to  judgment  for  such  excess. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   CONRET,  P.  J.;  JAMES,  J. 


In  re  HORINK     (No.  9076.) 
(Supreme  Court  of  OUahoma.    Oct.  2,  1917.) 

(BvOabiu  by  the  Omurt.) 

1.  ATTOBNnr  AND  Clixnt  «=s39— DmBiAURT 
— Conviction  of  Fblony. 

Under  the  first  subdivision  of  section  252, 
Rev.  Laws  OkL  1910,  the  conviction  of  an  at- 
torney at  law  of  a  felony  under  the  statutes  of 
Oklahoma  ia  sufficient  cause  for  revocation  of  said 
attorney's  license  to  practice  law  in  this  state. ' 

2.  AlTOBNBT   AND    CuSNT  9=>63(2)— DlSBAB- 

MKNT— Conviction  of  Felony. 
The  report  of  the  referee  and  the  evidence 
examined,  and  found  to  fully  support  the  find- 
ings of  fact  by  the  referee.  Under  the  facts  so 
found  the  said  respondent.  Earl  R.  Horme, 
should  be  and  is  hereby  disbarred,  and  his  li- 
cense to  practice  law  in  the  state  of  Oklahoma 
revoked. 

Original  proceedings  by  the  Bar  Commis- 
sion of  the  State  of  Oklahoma  for  the  dis- 
barment of  Earl  R.  Horlne.  Respondent  dis- 
barred. 

El.  P.  Lester,  of  Wilburton,  for  relator. 
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RAINET,  J.  On  fhe  26th  day  of  Fetmiary, 
1917,  the  state  Bat  Ck>mmlBslon  recommend- 
ed that  proceedlnga  for  disbarment  be  insti- 
tuted against  Earl  R.  Horlne,  of  Adair  coun- 
ty, Okl.,  and  in  pursuance  of  such  recom- 
mendation this  court  entered  an  order  direct- 
ing Hon.  B.  F.  Lester,  of  Wllburton,  Lati- 
mer county,  Okl.„  to  prefer  charges  against 
the  said  Earl  B.  Horlne,  to  file  the  same  In 
the  Supreme  Court,  and  to  notify  the  said  at- 
torney of  bis  action  therein,  in  the  manner 
provided  by  law. 

On  the  24th  day  of  April,  1917,  fhe  peti- 
tion for  disbarment  was  ffled  in  this  court, 
wherein  it  was  alleged,  in  substance,  that 
Earl  R.  Horlne  was  duly  admitted  to  the 
practice  of  law  in  the  state  of  Oklahoma,  by 
the  Supreme  Court  thereof,  on  the  16th  day 
of  June,  1911,  and  that  the  license  of  said 
attorney  to  practice  law  was  In  force  and 
effect,  and  that  said  attorney  was  actually 
engaged  in  the  practice  of  law  In  the  state 
of  Oklahoma. 

[t]  As  a  ground  for  disbarment  it  was  al- 
leged in  said  petition  that  an  indictment  was 
found  against  the  said  Earl  B.  Horine  In  the 
district  court  of  Adair  county,  Okl.,  on  a 
charge  of  embezzlement ;  that  the  respondent 
was  tried  on  said  charge,  resulting  In  a  ver- 
dict of  guilty ;  that  upon  this  verdict  the  dis- 
trict court  of  Adair  comity  sentenced  the  re- 
spondent to  be  confined  In  the  state  peniten- 
tiary at  McAlester,  Okl.,  for  a  term  of  five 
years;  and  that  said  judgment  is  in  full 
force  and  effect. 

Hem.  T.  M.  McCombs,  of  Sallisaw,  Okl., 
was  appointed  by  this  court  as  referee,  with 
Instructions  to  investigate  said  charges,  to 
take  evidence  thereon,  and  to  report  his  find- 
ings of  fact  and  conclusions  of  law  to  the  Su- 
preme Court.  This  was  done,  and  on  July 
23,  1917,  the  referee  filed  the  following  re- 
port: 

"Findings  of  Fact  by  Referee. 

"Toar  referee  finds  in  this  case  that  Earl  R. 
Horine  was  duly  admitted  to  the  practice  of  law 
In  the  state  of  Oklahoma  by  the  Supreme  Court 
on  the  16th  day  of  June,  1911,  and  that  said 
Earl  R,  Horine  is  a  regularly  enrolled  attorney 
at  law,  and  aa  such  is  offering  to  practice  law  in 
the  state  of  Oklahoma. 

"The  referee  further  finds  that  the  said  Earl 
R.  Horine  was  on  the  30th  day  of  September, 
1913,  indicted  in  the  district  court  of  Adair 
coonty,  OkL,  on  a  charge  of  embeszlement,  and 
that  thereafter,  and  on  the  13th  day  of  October, 
1913,  said  Earl  R.  Horine  was  tried  before  a 
Jury  on  said,  charge  and  duly  convicted  and  sen- 
tenced to  tlie  state  penitentiary  for  a  term  of 
five  years. 

"Referee  further  finds  that  the  said  judgment 
and  conviction  is  a  felony  under  the  laws  of  the 
state  of  Oklahoma,  and  is  now  in  full  force  and 
effect 

"Condnsions  of  Law. 

"Tonr  referee  finds  as  a  conclusion  of  law  that 
the  charge  of  embezzlement  as  aforesaid  is  a  fel- 
ony under  the  laws  of  the  state  of  Oklahoma, 
and  that  said  charge  falls  within  section  252  of 
the  Revised  I^aws  of  Oklahoma  1910,  and  that 
by  reason  thereof  said  respondent.  Earl  R,  Hor- 


ine, shoald  be  disbarred  from  the  practice  of  law. 
"Respectfully  submitted, 

"T.  M.  McCombs,  Referee." 

[2]  Tbe  refli>ondent  did  not  appear  at  the 
hearing  before  the  referee,  and  no  exceptions 
have  been  filed  to  the  referee's  report.  We 
have,  however,  examined  the  evidence  adduc- 
ed at  the  hearing  before  the  referee,  and 
there  is  no  question  as  to  tlie  truth  of  the 
facts  found  by  him. 

Section  262,  Rev.  Laws  OkL  1910,  pro- 
vides: 

"262.  Cautet  for  Suapentioti  or  Revocation.— 
The  following  are  sufficient  causes  for  suspen- 
sion or  revocation: 

"First.  When  he  has  been  convicted  of  a  fel- 
ony under  the  statutes  of  Oklahoma,  or  a  mis- 
demeanor involving  mond  turpitude,  ui  either  of 
which  cases  the  record  of  conviction  is  conclu- 
sive evidence." 

In  this  case  the  record  of  the  conviction  of 
the  respondent  was  proven  at  the  bearing  be- 
fore the  referee,  and  It  follows  that  the  re- 
port of  the  referee  should  be  and  Is  approved. 

It  la  therefore  ordered  that  the  license 
heretofore  Issued  by  this  court  to  the  said 
Earl  R.  Horine  be,  and  the  same  is  hereby, 
revoked,  and  the  said  Earl  R.  Horlne  Is  dis- 
barred from  hereafter  practicing  law  in  the 
courts  of  this  state.    All  the  Justices  concur 


In  re  WILLIAMS  et  al.    (No.  9074.) 
(Supreme  Court  of  Oklahoma.    Oct  2.  1917.) 

(ByUalnu  hy  the  Court.) 

1.  Attobrkt  and  Client  4=>89— Dzbbabuknt 
— conviotion  of  mlbdelcbanob  involvino 
mobai,  tubpitodb. 

Under  the  first  subdivision  of  section  262, 
Rev.  Laws  Okl.  1910,  the  conviction  of  an  at- 
torney at  law  of  a  misdemeanor  involving  moral 
turpitude  under  the  statutes  of  Oklahoma  is 
sufficient  cause  for  the  revocation  of  said  at- 
torney's license  to  practice  law  in  this  state. 

2.  AlTOBNET  AND  CLIENT  «=339— DiSBABlCENT 
— "MOBAL    TUBPITUDE." 

"Moral  turpitude"  is  anything  done  contrary 
to  jnstice,  honesty,  modesty,  or  good  morals. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Moral 
Turpitude.] 

3.  Attobnet  AND  Client  $=>39— Disbabuent 
—  Conviction  of  Misdeheanob  Intolvino 
MOBAL  Tubpitude. 

The  report  of  the  referee  and  the  evidence 
adduced  examined,  and  found  to  fully  support 
the  finding  of  the  referee  tliat  the  respondents 
have  been  convicted  of  a  misdemeanor  involv- 
ing moral  turpitude.  Under  the  facts  so  found 
the  respondents.  Linns  A.  Williams  and  W.  A. 
Corley,  should  be,  and  are  hereby,  disbarred,  and 
their  licenses  to  practice  law  in  the  state  of 
Oklahoma  are  revoked. 

Original  proceedings  by  the  Bar  Commis- 
sion of  the  State  of  Oklahoma,  for  the  dis- 
barment of  Unus  A.  Williams  and  W.  A.  Cor- 
ley.   Respondents  disbarred. 

B.  F.  Lester,  of  Wllburton,  for  relator.  A. 
A.  ©"MaUey,  of  Wllburton,  and  L.  C.  McNabb, 
of  Sallisaw,  for  respondents. 
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BAINET,  J.  In  purstiance  of  the  recom- 
mendatioiis  of  the  State  Bar  Commission,  this 
court,  on  the  2Sth  day  of  February,  1917,  di- 
rected Hon.  S.  F.  Lester,  of  WUburtmi,  OkL, 
a  member  of  the  Bar  Commission  of  this 
state,  to  prefer  charges  for  disbarment 
against  the  respondents,  Linus  A.  Williams 
and  W.  A.  Corley,  and  to  notify  said  respond- 
ents of  the  filing  of  said  charges,  in  the  man- 
ner provided  by  law.  The  charges  were  filed 
on  April  24,  1917,  and  the  Hon,  T.  M.  Mc- 
Combs  was  by  this  court  appointed  referee  to 
examine  into  the  charges,  and  to  report  his 
findings  of  fact  and  conclusions  of  law.  In 
the  petition  for  disbarment  the  following  al- 
legations are  made: 

"That  thereupon  said  B.  F.  I/ester  states  and 
alleges:  That  heretofore,  to  wit:  W.  A.  Cor- 
ley was  duly  admitted  to  the  practice  of  the 
law  In  the  state  of  Oklahoma,  by  the  Supreme 
Court  thereof  on  the  20th  day  of  February,  A. 
D.  1908;  and  that  said  admission  and  license 
thereof  is  now  in  due  force,  and  that  said  W.  A. 
Corley  is  a  regularly  enrolled  attorney  at  law, 
and  as  such  is  now  offering  to  practice,  and  is 
actually  engaged  in  the  practice  of,  law  in  the 
state  of  Oklahoma ;  and  that  Linns  A.  Wil- 
liams waa  duly  admitted  to  the  practice  of  the 
law  in  the  state  of  Oklahoma  by  the  Supreme 
Court  thereof  on  the  20th  day  of  May,  1908; 
and  that  said  license  of  admission  -is  now  in 
force,  and  that  said  Linus  A.  Williams  is  a  reg- 
ularly enrolled  attorney  at  law,  and  as  such 
is  now  offering  to  engage  in  the  practice  of  law, 
and  is  engaging  in  the  practice  of  law  in  the 
state  of  Oklahoma;  and^that  each  of  the  said 
defendants  reside  and  are  now  to  be  found  at 
Dewar,  Okmulgee  county,  OkL 

"Said  E.  F.  Lester  farther  complaining  of  the 
said  Linus  A.  Williams  and  W.  A.  Corley  that 
heretofore,  to  wit,  on  or  about  the  4th  day  of 
AprU,  A.  D.  191S,  said  W.  A.  Corley  and  Linus 
A.  Williams  were  by  the  grand  jury  of  Adair 
county,  Okl.,  indicted  on  charge  of  conapiracy, 
that  said  indictment  was  duly  filed  in  the  dis- 
trict court  of  said  Adair  cotuty,  Okl.,  on  the 
said  4tb  day  of  April,  1913,  and  filed  by  the 
clerk  of  said  county,  that  a  copy  of  the  said 
indictment  is  made  a  part  of  this  petition,  mark- 
ed 'Exhibit  A'  and  filed  herein,  and  that  said 
cause  was  transferred  to  the  county  court  of 
Adair  county,  Okl.;  that  a  trial  was  had  in 
said  county  court  of  Adair  county,  Okl.,  on 
said  charge,  to  which  the  said  defendants  Linus 
A.  Williams  and  W.  A.  Corley  entered  a  plea 
of  not  guilty ;  that  thereupon  a  jury  was  im- 
paneled, and  on  the  18th  day  of  July,  1913,  the 
jury  returned  into  court  its  verdict  of  guilty, 
and  assessing  a  fine  of  $50  each ;  that  a  true 
and  exact  and  correct  copy  of  the  said  verdict 
is  herewith  filed,  made  a  part  of  this  petition, 
and  marked  'Exhibit  B' ;  that  thereafter  the 
judgment  of  the  court  was  duly  entered  on  the 
journals  of  the  said  court;  that  a  copy  of  said 
judgment  is  herewith  filed,  marked  'Exhibit 
C  and  made  a  part  of  this  petition,  and  this 
said  judgment  is  still  in  effect" 

To  the  charges  respondents  filed  an  an- 
swer, in  which  they  admitted  that  they  had 
been  indicted  for  criminal  conspiracy,  and 
that  they  bad  been  duly  tried  and  convicted 
of  a  misdemeanor,  and  sentenced  to  pay  a 
fine  of  $50  each;  but  they  denied  that  any 
crime  or  offense  was  committed,  and  alleged 
that  if  any  such  crime  or  offense  was  com- 
mitted, it  was  not  of  such  gravity  as  to  in- 
volve the  element  of  moral  turpitude  suffi- 
cient to  warrant  the  disbarment  of  an  attor- 


ney under 'the  laws  of  Qie  state  of  Oklahoma. 
In  said  answer  it  was  fartlier  alleged  that 
the  conviction  of  said  respondents  was  pro- 
cured unfairly,  irregularly,  illegally,  and  con- 
trary to  law,  and  that  the  court,  in  the  trial 
of  said  cause,  committed  errors  hi^ily  preju- 
dicial to  the  substantial  rights  of  the  re- 
spondents, and  that  by  reason  thereof  the  re- 
spondents did  not  have  a  fair  and  Impartial 
trial  such  as  is  guaranteed  by  the  Constitu- 
tion and  laws  of  the  land.  The  answer  stat- 
ed at  some  length  the  circumstances  under 
which  the  defendants  claimed  the  indictment 
against  them  and  their  conviction  of  the  of- 
fense were  procured.  The  matter  came  on 
for  bearing  before  the  referee  at  Henryetta, 
Okl.,  on  June  12,  1917,  at  which  hearing  the 
respondents  were,  represented  by  their  respec- 
tive attorneys,  and  the  respondent  W.  A. 
Corley  appeared  in  person,  but  the  respond- 
ent Linus  A.  WUllama  did  not  appear.  At 
the  hearing  a  demurrer  was  Interposed  to  the 
answer  of  the  defendants,  and  in  sustaining 
the  same  the  referee  said: 

"The  respondents,  Corley  and  Williams,  admit 
this  conviction  in  their  answer,  but  they  deny 
as  a  matter  of  fact  that  any  crime  was  commit- 
ted. They  also  deny  that  the  offense  of  crim- 
inal conapiracy  involves  a  question  of  moral  tur- 
pitude. I  think  that  is  a  pure  question  of 
law.  I  don't  think  there  is  any  question  but 
that  a  conviction  for  the  offense  of  criminal  con- 
spiracy does  involve  moral  turpitude.  I  don't 
believe  that  at  this  time  it  would  be  my  duty — 
I  don't  believe  I  would  have  the  right  to  go  into 
the  regularity  of  those  proceedings  by  which 
this  conviction  was  had.  I  don't  believe  that 
any  referee  or  any  court  would  have  the 
right  to  inquire  into  the  verdict  of  that  jury 
and  the  judgment  of  the  court,  after  that  judg- 
ment has  become  final.  •  •  *  The  statute 
provides  that  the  record  of  this  conviction  shall 
be  conclusive  evidence.  •  •  •  Por  that  rea- 
son I  don't  believe  the  answer,  as  far  as  that 
proposition  is  concerned,  states  a  defense." 

Exceptions  were  taken  to  the  ruling  of  the 
referee  in  sustaining  the  demurrer  to  the  an- 
swer. Later  these  exceptions  were  with- 
drawn as  to  the  respondent  Corley,  and  the 
ref^«e  permitted  evidence  to  be  offered  upon 
the  request  of  the  attorney  for  the  respond- 
ent Corley,  for  the  purpose  of  showing  that 
the  said  W.  A.  Corley  had  a  good  reputation 
at  Dewar,  Okl.,  where  he  had  resided  for  the 
last  two  years.  This  testimony  was  intro- 
duced over  the  objection  of  the  relator.  At 
the  conclusion  of  the  hearing  the  referee  took 
the  matter  under  advisement,  and  on  July 
13,  1917,  filed  in  this  court  his  report,  whldk 
is  as  follows: 

"Findings  of  Fact  by  Referee. 

"The  referee  appointed  in  this  case  finds  that 
W.  A.  Corley  was  duly  admitted  to  the,  prac- 
tice of  law  in  the  state  of  Oklahoma,  by  the  Su- 
preme Court  thereof  on  the  20th  day  of  Febru- 
ary, A.  D.  1906,  and  finds  further  that  linns  A. 
Williams  was  duly  admitted  to  the  practice  of 
law  in  the  state  ol  Oklahoma,  by  the  Supreme 
Court  on  the  20th  day  of  May,  A.  D.  190& 
That  the  referee  further  finds  that  both  of  said 
licenses  of  admission  and  to  practice  are  in 
fuU  force  and  effect,  and  that  said  W.  A.  Corley 
and  Linus  A.  Williams  are  now  actually  engag- 


Digitized  by  VjOOQ  IC 


OU.) 


VH  BE  WILLIAMS 


1161 


ed  in  the  ptaetioe  «f  law  In  the  state  ot  OUa- 
homa. 

"The  referee  further  finds  that  on  the  4th 
day  of  April  A.  D.  1813,  the  said  W.  A.  Corley 
and  Linus  A.  Williams  were  by  the  grand  jury 
of  Adair  county,  Okl.,  indicted  on  a  charge  of 
criminal  conspiracy,  and  that  thereafter  a  trial 
was  had  in  l3ie  county  court  of  Adair  county, 
on  said  charge,  and  that  the  respondents  here- 
in, W.  A.  Corley  and  Linus  A.  Williams,  were 
found  guilty  of  criminal  conspiracy,  and  that  a 
fine  of  $50  each  was  assessed  against  them. 
■  "The  referee  further  finds  that  the  said 
aonvictions  and  judgments  of  said  court  were 
duly  entered  on  the  journal  of  the  court,  and 
are  valid  and  subsisting  judgments  against 
them. 

"The  referee  further  finds  that  the  said  judg- 
ments and  convictions  are  a  misdemeanor  under 
the  state  at  Oklahoma,  and  that  the  said  charges 
for  wliich  said  respondents  were  convicted  in- 
volve the  question  of  moral  turpitude. 

"The  referee  further  finds  that  the  defendant 
W.  A.  Corley  bears  the  respect  and  the  confi- 
dence of  the  bar  of  Dewar,  Okl.,  the  place  where 
he  has  made  his  home  for  the  past  two  years, 
and  your  referee  further  finds,  under  the  proof 
and  from  bis  investigations  herein,  that  the 
aaid  W.  A.  Corley  has  the  good  will  of  the 
majority  of  the  dtisenship  of  Adair  county,  Okl. 

"Conclusions  of  Law. 

"The  referee  finds  as  a  conclusion  herein  that 
the  charge  of  criminal  conspiracy  as  aforesaid 
is  a  misdemeanor  under  the  laws  of  the  state  of 
Oklahoma,  involving  moral  turpitude,  that  said 
respondents  were  duly  and  legally  convicted  of 
said  charge,  and  said  conviction  falls  within 
section  252  of  the  Revised  Laws  of  Oklahoma 
of  1910,  and  that  by  reason  thereof,  said  re- 
spondents, W.  A.  Corley  and  Linus  A.  Wil- 
liams, should  be  disbarred  or  suspended,  as  the 
court  may  deem  fit  and  proper,  from  the  prac- 
tice of  law  in  this  state. 

"Respectfully  -(submitted, 

"T.  M.  McOombs,  Referee." 

ni  To  thto  report  of  tbe  referee  no  ex- 
ceptions have  been  filed  by  either  of  the  re- 
spondents. Notwithstanding  this  fact,  we 
have  read  and  carefally  considered  all  the 
evidence  In  the  record,  and  are  of  the  opin- 
ion that  the  finding  by  the  referee  that  the 
respondents  were  Indicted  and  found  guilty 
of  the  offense  of  criminal  conspiracy  is  con- 
clusively shown  by  the  record,  litis  then 
leaves  only  one  question  for  consideration: 
Is  the  offense  of  which  the  respondents  were 
convicted  a  misdemeanor  involving  moral  tur- 
-  pitude?  The  charging  part  of  the  Indictment 
on  whlcb  the  respondents  were  convictied  Is 
as  follows: 

"That  in  said  Adair  county,  on  or  about  the 

day  of  October,  1911,  and  prior  to  the 

finding  of  this  indictment,  tiie  defendants,  W. 
A.  Corley,  F.  A.  Blanck,  Linus  A.  Williams,  and 
R.  R.  McCloud,  did  commit  the  crime  of  con- 
spiracy in  the  manner  and  form  as  follows!  to 

wit:    That  on  the  day  of  ,  1910,  the 

defendants  W.  A.  Corley  and  Linus  A.  Wil- 
liams were  law  partners  practicing  law  at  Stil- 
well,  Adair  county,  Okl.,  and  had  and  control- 
led an  extensive  probate  practice  in  the  county 
court  of  Adair  county,  Okl.,  and  on  said  date 
and  prior  thereto  and  afterwards  boarded  and 
lodged  at  the  residence  of  defendant  F.  A 
Blanck,  with  whom  on  said  dates  they  were  on 
very  close  and  intimate  relations.  That  in  the 
fall  of  1910,  the  defendant  W.  A.  Corley  was 
elected  to  the  office  of  county  judge  of  Adair 
county,  Okl.,  and  the  defendants  R.  R.  McCloud, 
Linus  A.  Willianu,  and  F.  A.  £lauck  manifest- 


ed great  interest  la  the  deetion  of  the  defendant 
W.  A.  Corley,  and  that  after  the  election  of  the 
said  W.  A.  Corley,  he  and  the  defendants  R. 
R.  McCloud,  Linus  A.  Williams,  and  F.  A. 
Blanck  willfully,  intentionally,  onlawfully,  and 
corruptly  entered  into  an  agreement,  under- 
standing, and  conspiracy,  the  purpose  and  ob- 
ject of  which  was  to  unlawful^  and  corruptly 
control  and  manage  the  probate  practice  or  a 
greater  part  thereof,  to  he  transacted  in  the  pro- 
bate court  of  said  Adair  county,  of  which  the 
defendant  W.  A.  Corley  was  the  then  duly  quali- 
fied and  acting  judge,  and  in  furtherance  of 
said  conspiracy  and  to  carry  out  the  said  agree- 
ment and  understanding  as  aforesaid,  the  de- 
fendant F.  A.  Blanck  was  appointed  guardian 
of  a  great  number  of  the  estates  probated  and 
to  be  probated  in  said  county  by  me  defendant 
W.  A.  Corley,  in  which  there  were  large  sums  of 
money  involved  and  particularly  the  estates  of 
full-blood  Indians,  and  among  them  the  follow- 
ing: 

F.  A.  Blanidi,  Odn.  Cbarlotta  Adams  at  al...No.  23» 

F.  A.  Blanck,  Odn.  Jobn  Adams "  240 

F.  A.  Blanck,  Odn.  Charlotte  Adams  et  al...    "  626 

F.  A.  Blanck,  Odn.  Sam  Cochran   "  130 

F.  A.  Blanck,  Odn.  BIk  Chicken  "  1016 

F.  A.  Blanck,  Gdn.  Emma  Olass  et  al.......   "  966 

F.  A.  Blanck,  Odn.  Thomas  Klllah-nlge  ....    "  96S 

F.  A.  Blanck,  Odn.  Sa-ta-ka  Mink "  963 

F.  A.  Blanck,  Odn.  Uzzle   Battler   "  93S 

F.  A.  Blanck,  Odn.  Uide  Sawney  "  66B 

F.  A.  Blanck,  Odn.  Wm.  Spaniard  "       37 

F.  A.  Blanck,  Gdn.  Charlie  Sanders  "  909 

F.  A.  Blanck,  Gdn.  Tobe  Still  "     936 

F.  A.  Blanck,  Odn.  Ohadock  Taylor "  1130  . 

F.  A.  Blanck,  Gdn.  John  Ross   Vsnn "  1067 

F.  A.  Blanck,  Odn.  Lucy  Youogwolt  "  867 

F.  A.  Blanck,  Odn.  Huckleberry  Shell  et  al.   "     911 

"And  that  the  defendant  Linos  A.  Williams 
was  acting  as  attorney  in  said  probate  matters 
by  appointment  of  the  defendant  F.  A.  Blanck, 
guardian  as  aforesaid. 

"The  aopointment  by  tbe  defendant  W.  A. 
Corley  oi  the  defendant  F.  A.  Blanck  as  the 
guardian  in  the  cases  as  aforesaid  and  the  ap- 
pointments of  the  defendant  Linus  A.  Williams 
to  act  as  an  attorn^  in  the  aforesaid  cases  by 
the  defendant  F.  A.  Blanck  was  done  in  further- 
ance of  the  said  agreement,  understanding,  and 
conspiracy  as  aforesaid,  for  the  purpose  of  af- 
fording tie  defendants  W.  A.  Corley,  F.  A. 
Blanck,  and  Linus  A  Williams  the  opportunity 
to  prey  upon,  dissipate,  and  appropriate  the 
funds  of  said  estates  to  their  use  and  benefit. 

"And  as  a  part  ot  their  system  and  in  pur- 
suance of  their  common  understanding,  the  de- 
fendants W.  A.  Corley,  F.  A.  Blanck,  Linns 
A.  Williams,  acting  together  and  in  conjunction 
with  defendant  R.  R.  McCloud,  on  or  about  the 

day  of  October,  1911,  carrying  out  their 

understanding  as  aforesaid,  and  in  order  to 
get  under  their  control  and  in  their  possession 
a  large  sum  of  money  belonging  to  the  estate  of 
Sallie  Mink,  deceased,  caused  the  administrator 
of  the  estate,  T.  E.  Wyly,  of  the  said  Sallie 
Mink,  to  be  removed  and  the  said  R.  R.  McCloud 
to  be  appointed  in  his  stead,  to  the  end  and  for 
the  purpose  of  getting  possession  and  control 
of  said  estate,  for  the  puroose  of  appropriating 
tbe  same  to  the  use  and  benefit  of  the  defend- 
ants, and  in  pursuance  of  said  conspiracy  the 
defendants  did,  on  or  about  the  5th  day  of  June, 
1912,  get  possession  of  the  money  belonging  to 
said  estate,  and  on  or  about  the  said  data  did 
dissipate  and  appropriate  said  money  as  fol- 
lows, to  wit: 

To  the  said  B.  R.  UcCloud $  88100 

To  the  defendant  Unas  A.  WlUlama $  7J0  00 

To  the  defendant  F.  A.  Blanck $3,764  00 

'  "So  the  grand  jnrors  aforesaid,  upon  their 
oaths  aforesaid,  do  find  and  present  as  aforesaid 
that  tbe  defendants  W.  A.  Corley,  R.  R.  Mc- 
Cloud, Linus  A.  WiUianv,  and  F.  A.  ^lanck  did 
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commit  tbe  crijae  of  edatpbaty  in  the  manner 
and  form  as  aforesaid,  contrary  to  the  statutes 
in  such  cases  made  aind  provided,  and  against 
tbe  peace  and  dignity  of  the  state." 

Bouvler,  In  bis  Law  Dictionary,  defines 
turpitude  as  follows: 

"Everything  done  contrary  to  Justice,  honesty, 
modesty,  or  good  morals  is  said  to  be  done  with 
turpitude." 

[2]  Moral  torpltode  Is  an  act  of  baseness, 
vileness,  or  depravity  In  the  private  and  so- 
cial duties  which  a  man  owes  to  Ills  fellow 
men  or  to  society  In  general,  contrary  to  the 
accepted  and  customary  rule  of  right  and 
duty  between  man  and  man.  In  re  Henry, 
15  Idaho,  756,  99  Pac.  1054,  21  L.  B.  A.  (N.  a) 
207. 

It  has  been  said  that  the  word  "moral" 
does  not  seem  to  add  anything  to  tbe  mean- 
ing of  tbe  term,  other  than  that  emphasis 
which  often  results  from  tautological  expres- 

Sl<Ml. 

[8]  Tbe  criminal  consi^racy  of  wblch  tbe 
defendants  were  convicted  certainly  Involves 
moral  turpitude.  The  acts  of  the  respondents 
In  conspiring  together  to  prey  upon,  dissipate, 
and  appropriate  the  funds  of  estates  of  mi- 
nors and  of  Incompetent  full-blood  Indians 
shocks  the  conscience.  It  Is  repellant  to 
'  every  sense  of  right  and  Justice.  Tbe  otFense 
is  all  tbe  more  reprehensible  when  we  con- 
sider tbe  position  of  tbe  respondents  and  that 
tbelr  acts  are  calculated  to  bring  an  honorable 
profession  Into  disrepute.  Tbe  true  lawyer 
has  ever  been  the  champion  of  tbe  weak  and 
tbe  oppressed,  and  we  have  no  sympathy 
whatever  for  those  whose  conduct  often  cre- 
ates an  unjust  prejudice  against  worthy 
members  of  the  profession. 

liOt  an  order  be  entered  disbarring  tbe  said 
Unus  A.  Williams  and  W.  A.  Corley,  and  re- 
voking tbe  licenses  to  practice  law  hereto- 
fore issued  to  them.    All  tbe  Justices  cDucnr. 


HANMON  T.  PINK  et  al.    (No.  6948.) 
(Supreme  Court  of  Oklahoma.     Oct  2,  1917.) 

(SvttaJma  hy  the  Court.) 
BtULB  AND  NoTxs  «=s>92(4)— Defenses— Inad- 

BQT7ACT  OF  CONSIDERATION. 

In  an  action  on  a  promissory  note  given  for 
the  purchase  price  of  merchandise,  where  the 
promisor  receives  all  he  contracted  for,  mere 
inadeqaacv  of  consideration,  in  the  absence  of 
fraud,  unless  such  inadequacy  ia  sufficient  to 
shock  tbe  conscience  and  In  itaelf  constitute  a 
badge  of  fraud,  is  not  available  as  a  defense  on 
the  ground  of  faUure  of  consideration. 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court,  Rogers  County; 
T.  L.  Brown,  Judge 

Action  by  B.  F.  Hannon  against  L.  A.  Fink 
and  Mrs.  B.  T.  O'Mears.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 


A  Nicodemus,  of  GoMnsvOle,  for  plalntltf 
In  error.  Jno.  M.  Goldesbeny  and  Ma«&  R. 
Shanks,  both  of  CoUinsville,  for  defendants 
In  error. 

BLBAKMORB,  C.  Tbla  action  was  com- 
menced in  the  district  court  of  Roger  county 
by  B,  F.  Hannon  against  L.  A.  Fink  and  Mis. 
E.  T.  O'Mears,  seeking  recovery  of  1667.08, 
with  Interest  and  attorney  fees,  on  a  promis- 
sory note  executed  and  delivered  by  them  to 
plaintiff  In  tbe  sum  of  ^850.  Defendants  an- 
swered, In  tbe  first  paragrairti  thereof  admit" 
ting  tbe  execution  of  the  note,  in  the  second 
paragraph  thereof  alleging: 

"Defendants,  fnrtiier  answering,  allege  tmth 
to  be  that  said  note  was  given  and  executed 
as  a  part  of  the  purchase  price  of  one  certain 
stock  of  merchandise,  and  that  defendants  paid 
plaintiff  at  the  time  of  the  execution  of  said 
note  the  snm  of  $250,  to  apply  on  purchase  price 
of  said  merchandise,  and  aiat  since  the  execu- 
tion of  said  note  they  have  paid  to  plaintiff 
the  sum  of  $200,  making  a  total  amount  paid  to 
plaintiif  by  defendants  bi  the  snm  of  $450, 
which  amooDt  was  the  fall  value  of  said  mer- 
chandise bought  and  purchased  by  defendants 
from  plaintiff,  and  that  the  remainder  of  said 
notet  m  the  som  of  $667.08,  is  void  for  want  of 
consideration;  that  defendants  never  at  tbe  time 
received  any  consideration  for  said  amoout  due 
on  said  note,  and  that  this  fact  was  well  known 
to  the  plaintiff  at  tbe  time  of  the  execution  of 
said  note  by  defendants,  but  was  unknown  to 
these  defendants  at  the  time  said  note  was  exe- 
cuted, and  was  unknown  to  them  until  the  said 
stock  of  merchandise  was  invoiced  and  turned 
over  to  defendants;  that  plaintiff  had  notice  of 
the  fact  that  said  meichandiBe  was  not  in  value 
to  the  amount  of  said  note  at  the  time  said  mer- 
chandise was  turned  over  to  defendanto  by  plain- 
tiff and  prior  to  the  inception  of  this  action" 

— and  in  tbe  third  paragrapb  aettluK  fknth 
that,  oontemporaneoualy  with  tbe  execution 
of  said  note,  a  written  contract  for  tbe  sale 
of  the  stock  of  merchandise  by  plaintiff  waa 
entered  into,  "in  which  contract  It  was 
agreed  by  and  between  parties  to  this  action 
that  said  defendants  should  pay  said  note 
at  any  time  they  so  desired,  providing  tbe 
said  stock  of  merchandise  amounted  in  value 
to  the  amount  of  said  note."  Demurrer  to 
tbe  second  and  third  paragrai^  of  tlie  an- 
swer was  overruled.  In  reply  plaintiflSs  set 
forth  a  contract  for  tbe  sale  of  tbe  goods,  - 
which  is  as  follows: 

"This  contract  made  and  entered  into  tUa 
11th  day  of  May,  1912,  by  and  between  E.  F. 
Hannon,  of  Tulsa,  OkL.  party  of  the  first  part. 
and  L.  A.  Fink,  of  Collmsvflle,  OkL,  party  of 
the  second  part,  witnesseth:  Whereas,  the  party 
of  the  second  part  is  desirous  of  purchasing  from 
the  party  of  the  first  part  the  foUovring  described 
property:  The  stock  of  books,  stationery,  office 
supplies,  cigars,  tobacco,  newspapers,  maga- 
zines, holiday  goods  and  all  other  goods  in  stoie 
now  conducted  by  party  of  the  first  part  in  Col- 
Hnsville,  Okl.;    and, 

"Whereas,  the  party  of  the  second  part  denrea 
to  pay  for  said  property  in  installments  as  here- 
inafter indicatea;  and 

"Whereas,  the  title  to  said  property  la  to  re- 
main in  the  party  of  the  first  part  until  tite  full 
amount  of  the  purchase  price  has  been  paid: 

"Now,  therefore,  the  party  of  the  second  part 
agrees  to  pay  for  tbe  said  property  the  sum  of 
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two  hundred  and  fifty  doHara  in  cash,  the  re- 
ceipt of  which  is  hereby  acknowledged  by  party 
of  the  first  part 

"The  party  of  the  second  part  agrees  to  give 
his  note  for  eight  hundred  fifty  dollars,  dne  one 
day  from  date,  for  b«lance  of  uie  purchase  price. 

"It  is  understood  that  the  party  of  the  first 
part  is  to  leave  the  said  note  with  the  Farm- 
ers' &  Merchants'  Bank  of  CoUinsyille,  Okl., 
for  collection,  and  the  party  of  the  second  part 
agrees  to  pay  game  oB  just  as  fast  as  possible, 
the  payments  to  be  credited  on  the  back  of  the 
note,  and  the  money  to  be  remitted  to  the  party 
of  the  first  part  by  the  said  bank." 

Upoa  trial,  over  tJhe  objection  of  plaintiff, 
evidence  of  the  market  value  of  the  stock 
of  goods,  for  the  major  portion  of  the  pur- 
chase price  of  which  the  note  In  question 
was  given,  was  submitted  to  the  Jury.  There 
was  Judgment  for  plaintiff  in  the  sum  of  $50, 
from  which  be  has  appealed,  assigning  as 
error  the  overruling  of  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer, 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence and  Is  contrary  to  law,  and  the  over- 
ruling of  the  motion  for  new  trial. 

It  clearly  appears  that  defendants,  con- 
templating the  purchase  thereof,  being  af- 
forded full  opportunity  so  to  do,  examined 
the  stock  of  goods  for  the  purpose  of  deter- 
mining whether  such  venture  would  probably 
be  profitable,  and,  relying  on  their  own  judg- 
ment as  to  the  value,  with  no  Tvarranty  or 
fraudulent  Inducement  on  the  part  of  plain- 
tiff, bought  the  same  in  bulk.  They  did  not 
thereafter  offer  to  rescind,  but,  on  the  con- 
trary, retained  possession,  conducted  the 
business  without  disclosing  to  plaintiff  any 
dissatlsfacticm  with  the  bargain,  made  partial 
payment  of  the  note,  and  ultimately  dis- 
posed of  the  stock  of  goods.  There  is  neither 
allegation  nor  proof  that  they  failed  to  re- 
ceive, either  in  quantity  or  quality,  all  the 
goods  the  contract  called  for;  but,  to  evade 
payment  when  sued  upon  the  note,  they 
mer^  urged  that  the  property  was  not 
equal  in  value  to  the  price  they  promised  to 
pay  therefor,  their  estimate  of  Its  worth  hav- 
ing proved  inaccurate,  and  their  expectation 
of  profit  not  being  realized. 

In  Eyre  v.  Potter,  15  How.  59,  14  L.  Bd. 
682,  It  is  said  by  the  federal  Supreme  Court: 

"The  parties,  if  competent  to  contract  and 
willing  to  contract,  were  the  only  proper  judges 
of  the  motive  or  consideration  operating  upon 
them;  and  it  would  be  productive  of  the  worst 
conseqaences  it  under  pretexts,  however  spe- 
cious, interests  or  dispositions  subsequently  aris- 
ing conid  be  made  to  Dear  upon  acts  deliberately 
performed,  and  which  had  become  the  foundation 
of  important  rights  in  otbers.  Mere  inadequacy 
of  price,  or  any  other  inequality  in  a  bargain, 
we  are  told,  is  not  to  be  understood  as  constitut- 
ing per  se  a  ground  to  avoid  a  bargain  in  eq- 
uity, for  courts  of  equity,  as  well  as  courts  of 
law,  act  upon  the  ground  that  every  person  who 
is  not,  from  his  peculiar  condition  or  circum- 
stances, under  disability,  is  entitled  to  dispose  of 
his  property   in  such  manner  and   upon   such 
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'  terms  as  he  chooses;  and  whether  his  bargains 
are  wise  and  discreet  or  otherwise,  or  profitable 
or  unprofitable,  are  considerations  not  for  courts 
of  justice,  hut  for  the  party  himself  to  deliber- 
ate upon.     •    •    • 

"Again,  it  is  ruled  that  inadequacy  of  con- 
sideration is  not  of  itself  a  distinct  principle  of 
equity.  The  common  law  knows  no  such  princi- 
ple. The  consideration,  be  it  more  or  less,  sup- 
ports the  contract.  Common  sense  knows  no 
such  principle.  The  value  of  a  thing  is  what  it 
will  produce,  and  it  admits  of  no  precise  stand- 
ard. One  man,  in  the  disposal  of  his  property, 
may  sell  it  for  less  than  another  would.  If 
courts  of  equity  were  to  unravel  all  these  trans- 
actions, they  would  throw  everything  into  con- 
fusion, and  set  afloat  the  contracts  of  mankind. 
Such  a  consequence  would  of  itself  be  sufficient 
to  show  the  injustice  and  impracticability  of 
adopting  the  doctrine,  that  mere  inadequacy  of 
consideration  should  form  a  distinct  ground  for 
relief 

The  evidence  adduced  relative  to  the  mar- 
ket value  of  the  property  could  only  tend  to 
show  inadequacy  of  con^deratlon,  which,  un- 
less so  gross  as  to  amount  to  fraud,  or  shock 
the  consdenoe,  is  in  itself  insufficient  to 
avoid  a  bargain. 

In  Guss  et  al.  v.  Nelson,  14  Okl.  296,  78 
Pac  170,  It  is  said: 

"In  order  to  entitle  one  to  defend  against  a 
contract  on  the  ground  of  a  failure  of  considera- 
tion, the  evidence  must  show  something  moce 
than  inadequacy  of  consideration." 

See,  also,  Lewis  v.  Allen,  42  Okl.  584,  142 
Paa  884 ;   Barker  v.  Wiseman,  161  Pae.  1047. 

In  Jones  v.  Degge,  84  Va.  686,  5  S.  B.  799, 
it  Is  held: 

"Equity  will  not  relieve  the  makers  of  a  note 
given  for  the  purchase  money  of  a  newspaper 
for  mere  inadequacy  of  consideration,  unless  the 
inadequacy  is  such  as  to  shock  the  conscience, 
and  of  itself  amount  to  fraud." 

See  Townsend  v.  Board  of  Water  Commis- 
sioners, 63  111.  28,  14  Am.  Rep.  109. 

"The  rule  is  almost  elementary  that,  where 
the  promisor  gets  aU  that  he  contracts  for,  he 
cannot  be  heard  to  complain  that  the  considera- 
tion was  not  valuable."    6  Enc.  of  L.  780. 

"Mere  inadequacy  of  consideration,  without 
fraud,  is  no  defense,  unless  the  inadequacy  is  so 
great  as  to  be  of  itself  a  badge  of  fraud.  Sel- 
over*on  Negotiable  Instruments  (2d  Ed.)  i  64. 

The  second  paragraph  of  the  answer  fail- 
ed to  state  facts  sufficient  to  constitute  a 
defense  on  the  ground  of  partial  failure  of 
consideration,  and  therefore  the  demurrer 
thereto  was  erroneously  overruled. 

Under  the  pleadings  it  was  also  error  to 
admit  evidence  of  the  market  value  of  the 
stock  of  goods.  The  verdict  was  not  sustain- 
ed by  competent  evidence,  and  Is  contrary  to 
law;  and,  these  matters  having  been  prop- 
erly brought  to  the  attention  of  the  court  be- 
low, a  new  trial  should  have  been  granted. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded. 

PEE  CURIAM.    Adopted  In  whole. 
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SMALIiWOOD  ▼.  STATE.    (No.  A-2e64.) 

(Criminal  (3ourt  of  Appeals  of  Oklahoma.    Oct 

20,  1917.) 

(Syllahua  by  the  Court.) 

1.  Gbiuinal  Law   «=9520(6)   -~  Bvidxrob— 
Confession. 

A  county  attorney  has  no  authority  to  dis- 
continue a  prosecution  except  by  permission  of 
the  court,  and  when  an  agreement  is  made  be- 
tween counsel  for  the  accused  and  the  county 
attorney  contingent  upon  the  accused  returning 
property  stolen  in  a  robbery,  and  to  dismiss 
the  prosecution  in  case  the  injured  party,  who 
is  a  nonresident,  fails  to  return  to  testify  at 
the  examining  trial,  and  thereafter  the  accused 
returns  the  stolen  property  and  makes  state- 
ments to  the  officers  concerning  the  commission 
of  the  crime,  the  judgment  will  not  be  reversed 
on  the  ground  that  the  admissions  were  im- 
properly introduced,  when  it  clearly  appears 
that  the  county  attorney  lived  up  to  his  agree- 
ment in  every  respect,  and  that  the  guilt  of  the 
accused  is  conclusively   established. 

2.  Chimin AL  Law  «=»547  (4)— Testimony  of 
Absent  Witness— Admission. 

A  transcript  of  the  testimony  of  a  witness 
taken  at  the  examining  trial  properly  authenti- 
cated and  preserved,  as  the  law  requires,  is  en- 
titled to  be  admitted  in  evidence,  when  it  is 
established  that  such  witness  is  beyond  the  ju- 
risdiction of  the  court,  and  cannot  be  secured 
at  the  trial  of  the  cause. 

Appeal  from  District  Court,  Carter 
County;    W.  F.  Freeman,  Judge. 

L.  P.  Smallwood  was  convicted  of  robbery, 
and  he  appeals.     Affirmed. 

Jas.  H.  Mathers,  of  Ardmore,  for  plaintiff 
In  error.  R.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Ia  p.  Smallwood,  was  convicted  In  the  dis- 
trict court  of  Carter  county  on  a  charge  of 
robbery,  and  bis  punishment  fixed  at  im- 
prisonment in  the  state  penitentiary  for  a 
term  of  five  years. 

The  Information  charges  the  plaintiff  In 
error,  Smallwood,  Jointly  with  Aneta  Jones, 
W.  F.  Eisner,  and  Mlable  Weeks,  wlttf  the 
robbery  of  J.  E.  Stewart,  In  the  dty  of  Ard- 
more, on  the  night  of  March  16,  1915.  One 
hundred  and  ninety  dollars  in  currency,  a 
small  amount  of  silver,  a  1%  karat  diamond, 
and  an  automatic  pistol  were  taken  from 
Stewart  A  confession  was  later  made  by 
Smallwood  and  some  of  the  others  jointly 
charged,  and  the  property  recovered.  The 
property  was  found  at  places  where  Small- 
wood,  In  his  confession,  had  told  the  officers 
It  was  located,  and  the  principal  portion  of 
It  found  secreted  about  a  building  upon 
which  Smallwood  was  working  at  the  time. 
It  appears  that  he  accompanied  the  officers 
in  person  to  recover  a  part  of  the  property. 
There  Is  no  question  about  his  guilt  The 
record  will  be  reviewed,  therefore,  for  the 
sole  purpose  of  determining  whether  or  not 
there  is  prejudicial  error  of  law  in  the  pro- 
ceedings. 


[1]  The  first  proposition  urged  in  the  brief 
is  iMised  upon  the  contention  that  the  Cfstk- 
fesslon  obtained  from  Smallwood  and  intro- 
duced In  evidence  over  bis  objection  and  ex- 
ertion was  secured  under  promise  that  he 
would  not  be  prosecuted.  Counsel  rely  upon 
the  general  doctrine  that  a  confession  made 
by  one  in  custody,  under  circumstances 
which  show  that  he  was  induced  to  make  the 
same  by  promise  of  Immunity  or  leniency, 
or  that  it  would  be  in  his  interest  to  make 
the  same,  cannot  be  used  as  evidence  against 
a  person  making  U,  and  rely  upon  the  doc- 
trine in  Hunter  v.  State,  8  Okl.  Cr.  544,  107 
Pac.  444,  to  support  them. 

The  facts  In  this  case  Indicate  that  J.  B. 
Champion,  Esq.,  was  attorney  for  Small- 
wood  and  others  who  were  Jointly  charged 
with  him;  that  before  the  trial  and  daring 
the  time  Smallwood  was  in  JaU  at  Ardmore, 
he  had  a  conversation  with  the  county  attor- 
ney in  which  it  was  agreed  between  them 
that  the  property  takoi  in  the  robbery  would 
be  returned  to  Stewart,  and  that  if  Stewart 
failed  to  return  to  testify  in  the  examining 
trial  which  had  been  set  for  a  future  date, 
that  the  case  would  be  dismissed  as  against 
all  of  the  parties.  No  agreement  was  made 
at  any  time  by  the  county  attorney  to  dismiss 
the  prosecution  against  Smallwood  or  any 
of  the  others,  except  upon  the  condition 
that  Stewart,  the  injured  party,  should  fUl 
to  appear  as  a  witness  at  the  examining 
trial.  When  the  examining  trial  was  had, 
Stevt'art  appeared  and  testified.  At  the  time 
of  the  trial  in  the  district  court,  however, 
Stewart  was  in  Texas,  and  refused  to  re- 
spond to  urgent  ^orts  of  the  county  attor- 
ney to  induce  him  to  appear  and  testily. 
The  only  immunity  discussed  or  inducement 
offered  by  the  county  attorney  to  the  ac- 
cused, through  their  attorney,  was  to  dismiss 
the  case  if  the  injured  party  failed  to  return 
and  testify  at  the  examining  trial.  This 
presents  a  different  proposition  from  that 
considered  in  the  case  of  Hunter  v.  State, 
supra,  and  the  doctrine  therein  announced, 
while  sound,  is  not  controlling  here. 

As  we  view  the  record,  the  county  attorney 
lived  up  to  his  agreement  with  the  accused 
and  they  are  entitled  to  no  Just  complaint 
against  him  or  the  other  officers  of  the  court 
on  account  of  the  declarations,  admissions, 
and  confessions  admitted,  nor  is  he  entitled 
to  complain  on  account  of  the  proof  of  his 
actions  in  going  with  the  <Acers  to  recover 
the  property  taken  In  the  robbery  and  sur- 
rendering it  to  Stewart.  Under  the  circum- 
stances disclosed  all  the  proof  of  these  facts 
was  properly  admitted  in  evidence. 

[2]  The  only  other  proposition  to  be  coa> 
sldered  is  based  upon  the  contention  that  the 
court  Improperly  admitted  the  transcript  of 
the  evidence  of  the  injured  party,  J.  E<. 
Stewart  taken  at  the  examining  trial,  t«  be 
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read  In  evidence.  This  proposition  is  wboUy 
without  merit  and  the  principle  has  been 
dlacussed  so  often  that  it  does  not  require 
further  consideration  here.  Stewart  was  a 
nonreaident  of  Oklahoma  at  the  time  of  the 
trial  in  the  district  court  and  was,  beyond 
question;  without  the  Jurisdiction  of  the 
court  at  the  time  of  the  trial.  The  transcript 
of  the  testimony  was  duly  transcribed 
signed  by  the  witness,  and  filed  by  the  com- 
mitting magistrate  with  the  court  clerk  of 
Carter  county,  and  was  properly  admitted 
In  evidence. 

Finding  no  prejudicial  error  in  the  pro- 
ceedings, and  the  guilt  of  the  accused  having 
been  established  beyond  queetlon,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

DOYLE,  P.  J.,  and  MATSON,  X.  concur. 


PEOPLE  V.  SILVAS.    (Or.  686.) 

(District  Court  of  Appeal,  First  District,  Call* 
fornia.    Sept.  17,  1917.) 

1.  CaiMdNAi.  Law  «=»H2(9)— Vemue— Kboiiv- 
iNo  Stoi,kn  Goods. 

Where  a  person  delivered  a  suit  case  con- 
taining stolen  property  to  an  express  company 
for  shipment,  having  the  shipping  receipt  issued 
in  defendant's  name,  and  delivered  the  receipt 
to  defendant  with  a  ke^  to  the  suit  case,  there 
was  a  constructive  debvery  of  the  property  to 
defendant  in  the  county  where  such  receipt  and 
key  were  delivered,  so  as  to  give  the  superior 
court  of  that  county  Jurisdiction  of  a  prosecu- 
tion for  receiving  stolen  goods. 

2.  WrrifKSBBs   «=»277(4)  —  Cboss-Examina- 

TIOR   OF  ACCrSBD — ^LlUITATION  TO   SUBJECTS 
OF   OtBECT    ElSAVINATION. 

Where  on  a  trial  for  receiving  stolen  prop- 
erty defendant  in  his  examination  npon  his  own 
behalf  testified  that  be  had  known  the  person 
from  whom  the  property  was  received  prior  to 
the  transaction,  this  warranted  his  cross-ex- 
amination as  to  the  extent  of  his  previous  ac- 
quaintance with  such  person  and  as  to  the  de- 
tails of  a  previous  transaction  betweoi  them 
of  a  suspicious  nature. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; George  E.  Church,  Judge. 

Joe  Silvas  was  convicted  of  recelTtng  stol- 
en property,  and  he  appeals.    Affirmed. 

Thomas  P.  Lopez,  of  Fresno>  and  Henry 
Brickley,  of  Merced,  for  appellant.  tJ.  S. 
Webb,  Atty.  Gen.,  and  John  H.  Rlordan,  Dep- 
uty Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed of  the  offense  of  receiving  stolen  prop- 
erty knowing  the  same  to  have  been  stolen, 
and  appeals  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trial 

The  evidence  di&closes  that  the  defendant 
met  one  Demas,  with  whom  he  had  some 
prior  acquaintance.  In  a  poolroom  In  Fresno, 


and  in  conversation  with  him  learned  that 
Demas  Intended  to  make  a  visit  to  Stockton 
for  the  purpose  of  selling  some  "stuff."  l%e 
defendant  thereupon,  without  inquiry  as  to 
the  nature  or  value  of  the  articles  to  be  dis^ 
posed  of,  stated  that  he  was  going  to  Stock- 
ton, and  would  save  Demas  the  trouble  of 
Journeying  to  that  place  by  undertaking  to  sell 
them  himself.  The  property,  consisting  of 
cameras  and  inexpensive  Jewelry  recently 
stolen  from  a  local  store,  was  contained  in 
a  suit  case.  Demas  took  It  to  a  transporta- 
tion company  for  shipment  to  Stockton,  had 
the  shipping  receipt  Issued  in  the  name  of 
the  defendant,  delivered  it  to  him,  together 
with  the  key  to  the  suit  case.  The  defend- 
ant went  to  Stockton,  and  when  there  he  em- 
ployed a  messenger  boy  to  procure  the  suit 
case  from  the  office  of  the  carrier,  who  in 
the  course  of  the  execution  of  his  commission 
was  confronted  by  peace  officers  on  the  look- 
out for  the  claimant  of  the  suit  case,  and  the 
arrest  of  the  defendant  followed.  It  also  ap- 
pears from  the  record  somewhat  vaguely  that 
the  defendant  and  Demas  had  been  engaged 
in  a  somewhat  similar  transaction  in  an- 
other part  of  the  state. 

[1]  Four  points  are  presented  upon  this 
appeal.  The  first  is  that  the  evidence  does 
not  show  such  a  delivery  of  the  property  to 
the  defendant  in  the  county  .of  Fresno  as  to 
bilng  the  case  within  the  Jurisdiction  of  the 
superior  court  of  that  county.  We  are^  how- 
ever, satisfied  that  the  proof  presented  on 
behalf  of  the  prosecution  to  the  effect  that 
Demas-  delivered  to  the  defendant  the  ship- 
ping receipt  which  had  been  obtained  by  him 
from  Wells  Fargo  &  Co.,  the  carrier,  and  at 
the  same  time  delivered  to  the  defendant 
the  key  to  the  suit  case,  was  sufficient  to 
show  a  constructive  delivery  of  the  property 
to  the  defendant  in  the  county  of  Fresno,  and 
thus  to  give  the  superior  court  of  that  coun- 
ty Jurisdiction  of  the  case. 

The  second  point  relates  to  the  instruc- 
tion of  the  court  bearing  upon  the  same  ques- 
tion; and  of  course  it  follows  that  if  the  evi- 
dence was  sufficient  to  show  a  constructive 
delivery  of  the  property  to  the  defendant, 
the  Instruction  of  the  court  to  the  Jury  to 
that  effect  correctly  stated  the  law. 

The  third  point  is  that  the  evidence  is  in- 
sufficient to  show  that  the  defendant  received 
the  property  knowing  the  same  to  have  been 
stolen.  UiK>n  this  point  the  evidence  is  cir- 
cumstantial, but  is,  on  the  whole,  we  think, 
sufficient  to  have  warranted  the  Jury  in  find- 
ing that  the  defendant  either  knew  the  goods 
to  have  been  stolen  at  the  time  he  received 
same,  or  that  the  circumstances  tinder  which 
he  received  them  and  agreed  to  dispose  of 
them  were  so  suspicious  a&'  to  have  required 
the  defendant  to  Inquire  into  the  source  of 
Demas'  possession  of  the  same  before  receiv- 
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ing  from  him  and  undertaking  to  dispose  of 
tliem  in  a  distant  city. 

[t]  The  final  point  made  by  the  defendant 
Is  that  the  court  erred  in  permitting  the 
cross-examination  of  the  defendant  as  to  his 
previous  acquaintance  with  Demas,  and  par- 
ticularly as  to  tlie  details  of  a  transaction 
between  him  and  Demas  of  a  snspldouB'  na- 
ture In  the  dty  of  Oakland  upon  a  prior  oc- 
casion. It  is  snfflcient  to  say  that  the  de- 
fendant In  bis  examination  upon  his  own 
behalf  testified  that  he  had  known  Demas 
prior  to  this'  transaction,  and  that  this  would 
be  sufficient  to  have  warranted  his  examina- 
tion as  to  the  extent  of  that  acquaintance 
and  of  the  past  transactions'  between  the  pair. 

Finding  no  merit,  therefore,  In  these  four 
contentions,  the  judgment  and  order  are  af- 
firmed. 


COBURN  ▼.  BARTHOLOMDW.    (No.  8010.) 

(Supreme  Court  of  Utah.     Aug.  9,  1917.     Re- 
hearing Denied  Oct  4,  1917,) 

1.  Public  liANDs  «=9l39— Entst  —  Absion- 
lOtNT— Vauditt. 

Act  Cong.  March  28,  1908,  c.  112,  j  2,  35 
Stat.  52  (U.  S.  Comp.  St.  1916,  §  4682),  pro- 
viding that  no  assignment  of  entry  should  be 
allowed  except  to  a  person  qualified  to  make  en- 
try, does  not  invaliaate  the  contract  of  an  en- 
tryman  to  convey  the  land  upon  wliich  he  en- 
tered, after  due  proofs  were  completed. 

2.  PuiADiNG  350(3)— Motions— Judgment  on 

PLEADINOB— EiTFECT  AS  DEMTTBBBB. 

While  a  defendant's  motion  for  judgment  on 
the  pleadings  is  not  strictly  proper,  such  mo- 
tion may  be  treated  as  a  general  demurrer. 

3.  Vendob    and    Purchabeb    «=3341(2)— Rb- 
COVEBT  OP  Money  Paid— Pleading. 

In  suit  for  money  deposited  to  secure  pay- 
ment by  the  vendee  of  land  under  the  entry- 
man's  agreement  to  sell  it  as  soon  as  proofs 
were  completed,  unless  it  appeared  in  the  agree- 
ment or  on  the  face  of  the  complaint  that  plain- 
tiff was  not  qualified  to  make  an  entry  of  land, 
the  complaint  was  not  subject  to  general  demur- 
rer. 

4.  Vendob  and  Pubcbaseb  *=!>334(1)— Fail- 
ure OF  Considebation— Right  to  Kecoveb. 

Where  defendant  agreed  to  convey  land  en- 
tered by  him  to  plaintiff  when  proofs  were  com- 
pleted, and  to  deposit  a  share  of  an  irrigation 
company  to  Insure  plaintiffs  being  able  to  se- 
-cure  water,  there  wan  no  basis  for  contention 
that  plaintiff  purchased  the  water  share  out- 
right, when  defendant,  through  his  own  fault, 
failed  to  complete  the  entry. 

6.  Vkndob  and  Pubchasbb  «s»338— Recov- 
EBT  or  Pbice— Form  o»  Remedy. 
Under  Comp.  Laws  1907,  i  3498,  providing 
there  can  be  but  one  action  for  recovery  of  any 
debt  secured  by  mortgage,  which  action  must  be 
in  accordance  with  tlus  chapter,  and  further 
providing  for  the  sale  of  the  mortgaged  prop- 
erty, where  plaintiff  agreed  to  buy  land  and  paid 
half  the  price  which  defendant  secured  by  de- 
positing in  escrow  a  share  in  an  irrigation  com- 
any,  and  defendant  who  had  entered  the  land 
'ailed  to  complete  the  entry,  plaintiff's  remedy 
to  recover  the  money  paid,  was  by  foreclosure 


?; 


on  the  share  in  escrow,  and  not  by  action  for 

damage  for  breach  of  contract.  ^ 

6.  Afpeaj.  and  Ebbob  «=3ll77(4)  —  Deteb- 

MINATION— NECESSITT    OF    ReMAND. 

Though  judgment  of  the  trial  court  was 
ri^ht  as  to  the  amount,  it  cannot  be  affirmed 
without  remand  where  plaintiff  adopted  the 
wrong  form  of  action,  by  suing  for  damages 
instead  of  proceeding  to  foreclose  his  lien  for 
the  debt  on  stock  standing  in  plaintiff's  name 
in  escrow  in  a  bank. 

Appeal  from  District  Court,  Salt  Lake 
County ;   M.  L.  Ritchie,  Judge. 

Action  by  J.  W.  Cobum  against  Vem  Bar- 
tholomew. Judgment  for  plaintiff,  and  de- 
fendant appeals.  Remanded  with  Instruc- 
tiohs. 

Wm.  B.  Uiggla,  of  Fillmore,  for  appellant 
WilUe  &  Wllley,  of  Salt  Lake  City,  for  re- 
spondent 

XHURMAN,  J.  On  the  31st  day  of  March, 
1910,  at  Burtner,  Millard  county,  this  state, 
plaintiff  and  defendant  entered  Into  a  writ- 
ten agreement  in  words  and  figures  as  fol- 
lows: 

"This  memorandum  witnesseth  that  Sotai  W. 
Cobum  agrees  to  purchase  at  the  price  of  ($1,- 
600)  sixteen  hundred  dollars,  the  following  de- 
scribed real  estate  situated  in  the  county  at 
MiUard,  state  of  Utah,  to  wit:  The  S.  B.  % 
of  the  S.  W.  %  of  Sec.  6,  T.  17  S.,  R.  6  W., 
S.  L.  M.,  and  vem  Bartholomew  agrees  to  sell 
said  premises  at  said  price  and  to  convey  to 
John  W.  Cobum,  said  purchaser,  a  good  title 
thereon,  subject  to  final  proof  and  (26)  twen- 
ty-five shares  of  water  in  the  Melville  Irriga- 
tion Company.  Said  land  is  desert  land,  and 
before  final  proof  can  be  made  said  land  will 
have  to  be  irrigated,  and  said  Cobum  agrees 
to  irrigate  said  land  so  proof  can  be  made. 
And  pending  this  proof  Y.  Bartholomew  agrees 
to  have  a  water  certificate  made  in  the  name 
of  John  W.  Cobum  and  place  in  the  State 
Bank  of  Millard  County  at  Fillmore  as  securi- 
ty for  the  money  paid,  and  when  final  proof  is 
made  Bartholomew  agrees  to  make  a  deed  and 
place  in  the  bank  in  escrow  with  the  water 
stock  before  second  payment  is  made.  These 
payments  upon  said  land  is  to  be  made  as  fol- 
lows: ($800)  eight  hundred  dollars  down,  the 
receipt  of  which  is  hereby  acknowledged,  ($400) 
four  hundred  dollars  in  one  year  from  date,  and 
($400)  four  hundred  dollars  in  two  years  from 
date  at  7  per  cent,  interest  on  deferred  pay- 
ments, interest  payable  annually." 

In  pursuance  at  said  agreement  plaintiff 
paid  the  defendant  the  said  sum  of  $600,  and 
the  defendant  caused  a  certificate  of  stock 
In  the  Melville  Irrigation  Company,  a  cor- 
poration, to  be.  made  in  the  name  of  the 
plaintiff,  and  placed  the  same  In  the  bank  re- 
ferred to  in  the  agreement.  Plaintiff  after- 
wards, during  the  month  of  May,  1910,  en- 
tered into  possession  of  said  land  and  Irri- 
gated the  same,  and  during  the  year  1910 
was  compelled  to  pay,  and  did  pay,  $100  as 
an  assessment  levied  on  said  stock.  In  Sep- 
tember of  the  same  year  deftodant  made 
and  filed  in  the  General  Land  Office  of  the 
United  States  bis  final  proof  for  patent  for 


>  Bacon  V.  RarbouM,  4  TTtab,  8E7,  10  Pwi.  4SI.  U 
Fac.  510;  BoucotsU  v.  jBCobsen,  £6  Utah,  MS,  IM 
Pao.  117,  2«  L.  R.  A.  (N.  S.)  898. 
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said  land  to  the  effect  that  he  had  pomidled 
with  the  laws  of  the  United  States  and  the 
regulations  of  the  land  department  in  all  re- 
spects relating  to  desert  land  entries,  and  at 
the  same  time,  as  part  of  said  final  proof, 
made  affidavit  to  the  effect  that  he  was  the 
sole  owner  of  said  land,  and  that  no  other 
person  possessed  any  interest  therein.  De- 
fendant afterwards  filed  in  said  land  office 
another  affidarlt  in  which  he  stated  that  in 
March,  1910,  he  had  sold  to  plaintiff  a  por- 
tion of  said  land,  and  had  also  sold  another 
portion  of  said  entry  to  one  Selman.  The 
defendant's  application  for  patent  was  sus- 
pended, and  he  thereupon  rellnqnished  the 
same.  Shortly  afterwards  his  wife,  Emma 
Bartholomew,  entered  the  same  tract  of  land 
and  was  in  possession  thereof  at  the  date  of 
the  trial.  At  the  time  the  written  agreement 
was  entered  into,  as  before  stated,  defend- 
ant was  in  possession  of  said  land  under  a 
desert  land  entry  made  in  1906,  and  as  far 
as  the  evidence  discloses,  at  the  time  said 
written  agreement  was  entered  into  said  en- 
try was  in  good  standing.  After  the  failure 
of  defendant's  application  for  patent  and  his 
relinquishment  thereof  and  entry  by  his  wife* 
Emma  Bartholomew,  plaintiff  demanded  of 
defendant  that  he  return  to  plaintiff  the 
$800  paid  defendant  at  the  date  of  said  writ- 
ten agreement,  and  Interest  thereon,  and  al- 
so demanded  the  said  sum  of  $100  paid  by 
plaintiff  as  assessment  on  said  water  stock. 
The  defendant  refused  to  pay  the  same  or 
any  part  thereof.  The  foregoing,  in  sub- 
stance, are  the  material  facts  found  by  the 
court,  and  likewise  the  material  matters  cov- 
ered by  the  pleadings.  _Both  the  complaint 
and  the  answer  contain  other  allegations, 
but  In  view  of  the  findings  of  the  court  and 
the  assignment  of  errors  they  are  immateri- 
al. The  case  was  tried  to  the  court  without 
a  Jury,  and  Judgment  rendered  for  plaintiff 
for  the  sum  of  $900.     Defendant  appeals. 

At  the  beginning  of  the  trial,  and  before 
any  evidence  was  Introduced,  defendant  mov- 
ed for  judgment  on  the  pleadings,  which  mo- 
tion was  overruled.  That  ruling  of  the  court 
constitutes  appellant's  first  assignment  of  er- 
ror. He  also  assigns  as  error  the  Judgment 
rendered  by  the  court  because,  as  defendant 
contends,  the  sums  awarded  by  the  court 
were  paid  by  plaintiff  for  the  purchase  of  the 
water  stock  and  for  the  assessment  thereon. 
It  is  also  assigned  as  error  that  the  judgment 
Is  contrary  to  law.  These  assignments  con- 
stitute the  issues  presented  by  this  appeal. 

Under  the  first  assignment  of  error,  and 
by  his  brief  filed  herein,  appellant  contends 
that  the  court  erred  in  overruling  his  motion 
for  judgment  on  the  pleadings  for  the  reason, 
as  he  says,  "the  complaint  showed  on  its 
face  that  It  did  not  state  facts  whldi,  if 
proved,  would  entitle  the  plaintiff  to  judg- 
ment against  the  defendant"  The  reasons 
assigned  by  appellant  for  this  contention  are: 

"The  complaint  showed  a  contract  entered 
into  which  was  contrary  to  law  and  could  not 


be  enforced,  and  sought  to  recover  daniages  for 
its  breach." 

[f  1  In  aui^port  of  bis  position  appellant  re- 
lies upon  section  2  of  the  act  of  Congress 
published  in  35  Stat.  h.  U.  S.  p.  62  (U.  S. 
Comp.  St  18116,  i  4682),  which  reads  as  fol- 
lows: 

"That  from  and  after  the  date  of  the  passage 
of  this  act  no  BBsignment  of  an  entry  made  un- 
der said  acts  shall  be  allowed  or  recognized,  ex- 
cept It  be  to  an  individual  who  is  shown  to  be 
qualified  to  make  entry  under  said  act,  of  the 
land  covered  by  the  assigned  entry,  and  such  as- 
signments may  include  aU  or  part  of  an  entry ; 
but  no  assignment  to  or  for  the  benefit  of  any 
corporation  or  association  shall  be  authorized 
or  recognised." 

[2,  J]  It  is  quite  manifest  to  the  court  that 
the  section  of  the  statute  just  quoted  has  no 
application  to  the  facts  of  this  casa  That 
section  was  evidently  intended  to  meet  a 
case  where  an  entryman  assigned  all  or  a 
part  of  bis  entry  to  an  indlvldaal  upon  the 
understanding  or  expectation  that  the  as- 
signee would,  in  bis  own  name,  make  final 
proof  for  patent  In  that  case,  in  order  to 
guard  against  fraud  and  the  issnance  of  pat- 
ent to  one  not  entitled  thereto,  the  law  re- 
quires that  before  such  assignment  will  be 
allowed  or  recognized  it  must  be  shown  that 
the  assignee  is  qualified  to  make  a  desert  en- 
try. Whether  the  assignment  Itself  shoald 
on  Its  face  show  such  qualification,  or  wheth- 
er the  fact  may  be  shown  by  evidence  aliun- 
de, need  not  be  determined  In  this  proceed- 
ing, for,  as  before  stated,  the  law  has  no  ap- 
plication to  a  case  of  this  kind.  The  writ- 
ten agreement  in  this  case  is  not  an  assign- 
ment of  the  land  in  question.  At  most  it  la 
only  an  agreement,  on  certain  conditions,  to 
convey  the  land  In  the  future.  We  are  un- 
able to  see  wherein  the  agreement  In  ques- 
tion contravenes  either  the  letter  or  the  spirit 
of  the  law  above  quoted  and  relied  on  by  ap- 
pellant. This  question  is  raised  by  defendant 
on  a  motion  for  judgm^it  on  the  pleadings. 
Such  a  motion  Is  not  usual  on  the  part  of  a 
defendant  unless  it  be  where  a  defendant's 
counterclaim  is  either  admitted  or  not  de- 
nied. In  whidi  case  bis  relation  to  the  ques- 
tion is  that  of  a  plaintiff.  A  motion  for  Judg- 
ment on  the  pleadings  is  essentially  a  pro- 
ceeding on  the  part  of  a  plaintiff.  23  Cyc, 
769.  But  waiving  the  propriety  of  technical 
procedure  the  motion  may  be  treated  as  a 
general  demurrer  and  be  governed  by  the 
rules  applicable  thereto  in  determining  the 
effect  of  appellant's  motion.  We  have  not  set 
out  the  complaint  in  tisec  verba  for  th^  rea- 
son that  the  only  point  made  against  It  aris- 
es on  the  face  of  the  written  agreement 
which  we  have  quoted  at  length  at  the  be- 
ginning of  this  opinion.  The  question  there- 
fore Is:  Does  the  agreement  show  on  Ite  face 
anything  contrary  to  law  from  which  it  can 
be  concluded  that  the  complaint  does  not 
state  a  cause  of  'action,  or  that  plaintiff  is 
not  entitled  to  any  relief  because  of  the  ille- 
gality of  the  transaction?    Unless  it  appear* 
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on  the  face  of  the  agreement,  or  somewhere 
else  in  the  complaint,  that  plalntifF  is  .not 
qualified  to  make  a  desert  entry,  we  cannot 
conceive  how  a  general  demorrer  on  the 
ground  of  Illegality  in  the  transaction  can  be 
sustained.  In  the  case  at  bar  we  feel  Justi- 
fied in  holding  that  the  trial  court  did  not 
err  in  denying  appellant's  motion,  hence  the 
first  assignment  should  fail. 

[4]  As  to  the  second  .assignment  of  error 
the  case,  If  possible,  is  more  clear  that  the 
Judgment  of  the  trial  court  was  right.  Un- 
der this  assignment  appellant  contends  that, 
so  far  as  the  water  stock  is  concerned,  plain- 
tiff purchased  it  outright  for  the  sum  of 
$800;  that  the  stock  thereby  became  bis; 
and  that  the  payment  of  the  $100  assessment 
was  for  the  protection  of  his  own  stock,  as  to 
which  appellant  liad  no  concern.  This  posi- 
tion Is  so  utterly  untenable  from  erery  point 
of  view  that  its  deliberate  assertion,  if  not 
absolutely  astounding,  is,  at  least,  a  matter 
of  surprise.  Appellant,  as  will  be  seen,  en- 
tered into  an  agreement  to  s^l  respondent 
the  land  in  question,  subject  to  acquiring  ti- 
tle from  the  government.  By  the  same  in- 
strument he  agreed  to  convey  to  plaintiff  a 
water  right  for  the  land,  all  for  the  sum  of 
$1,600,  $800  of  which  was  to  be  paid  at  the 
time  the  agreement  was  made  and  the  re- 
mainder later.  Pending  the  final  proof  for 
patent  defendant  was  to  place  the  water 
stock  in  the  bank  agreed  upon  in  the  plain- 
tUF*8  name  as  security  for  the  money  paid. 
Without  any  fault  of  plaintiff,  but  by  the  de- 
fault of  defendant  himself,  defendant  failed 
in  his  final  proof  for  patent.  He  could  not, 
therefore,  convey  to  plaintiff,  and  the  agree- 
ment failed  of  complete  consummation. 
Plaintiff  seeks  return  of  the  money  paid  for 
the  payment  of  which  the  water  stock  in  es- 
crow became  a  mere  security  under  the  ex- 
press agreement  of  the  parties.  There  is  no 
merit  in  this  assignment. 

'Tha  third  and  last  assignment  has  already 
been  disposed  of,  and  need  not  be  further 
considered. 

Respondent  has  cited  many  authorities  re- 
lating to  the  effect  of  illegal  transactions 
between  parties  where  one  party  is  less  cul- 
paUe  than  the  other,  but  the  view  we  have 
taken  of  the  transaction  between  plaintiff 
and  defendant  in  the  present  case  renders  it 
unnecessary  to  review  the  authorities  so  cit- 
ed, as  they  are  not  pertinent  to  our  view  of 
the  case. 

[i,  •]  The  Judgment  of  the  trial  court  as  to 
the  amount  to  which  the  plalntift  is  entitled 
is  right,  but  this  court  Is  powerless  to  affirm 
the  Judgment  without  remanding  the  cause 
to  the  trial  court  for  further  proceedings. 
Plaintiff,  in  his  case,  did  not  adopt  the  prop- 
er form  of  action.  Tbe  actlcm  should  have 
been  for  a  foreclosure,  because  the  obligation, 
as  we  have  seen,  by  express  agreement,  is 
secured  by  property  standing  in  the  plain- 


tiff's name  in  escrow  In  the  Fillmore  bank. 
To  affirm  this  Judgment  without  requiring: 
the  plaintiff  to  first  proceed  against  the  fund 
or  property  set  apart  for  that  purpose,  es- 
pecially as  it  stands  in  plaintiff's  name, 
would  be  to  give  plaintiff  an  unfair  advan- 
tage and  probably  lead  to  further  litigation 
in  order  to  determine  the  rights  of  the  par- 
ties. This  question  has  given  us  more  con- 
cern than  any  other  question  in  the  case. 
Comp.  Laws  1907,  i  3498,  in  part,  provides  as 
follows: 

"There  can  be  but  .one  action  for  the  recovery 
of  any  debt  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or  per- 
sonal property,  which  action  must  be  in  ac- 
cordance with  the  provisions  of  this  chapter," 
etc. 

The  section  then  provides  for  a  sale  of  the 
mortgaged  property  according  to  the  provi- 
sions of  law  relating  to  sales  on  execution. 
Respondent's  contention  that  he  was  not,  in 
this  case,  compelled  to  foreclose  bis  lien  up- 
on the  water  stock  is  in  contravention,  not 
only  of  the  express  language  of  the  statute 
we  have  quoted,  but  the  decisions  of  this 
court  heretofore  rendered.  Bacon  ▼.  Ray- 
bould,  4  Utah,  357,  10  Pac.  481,  11  Pac.  510; 
Boucofskl  V.  Jacobeen,  36  Utah,  165,  104  Pac. 
117,  26  L.  R.  A.  (N.  S.)  898.  Inasmuch,  how- 
ever, as  this  case  has  been  tried  in  its  pres- 
ent form  without  objection  and  Judgment 
rendered,  which,  as  to  amount.  In  the  opin- 
ion of  this  court,  is  Just  and  equitable.  It  Is 
the  opinion  of  the  court  that  the  case  should 
be  disposed  of  with  as  little  expense  and  In- 
convenience as  possible,  at  the  same  time 
safeguarding  the  rights  of  both  parties  to 
the  action.  The  cause  is  therefore  remanded 
to  the  trial  court,  with  directions  to  recast 
the  pleadings  and  make  findings  of  fact  and 
conclusions  of  law  in  accordance  with  the 
views  herein  expressed,  and  enter  a  decree 
of  foreclosure  In  favor  of  the  plaintiff  for 
the  amount  of  the  Judgment  found  by  the 
trial  court,  and  for  a  deficiency  Judgment 
as  provided  by  law  in  cases  of  foreclosure. 
Neither  party  to  recover  costs  on  appeoL 

FRIOK,  O.  J.,  and  McOARTX,  CORFMAN, 
and  GIDEON,  JX,  concur. 


SMOOT  V.  STATE.    (No.  A-2750.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
25,  1917.) 

(Byttahut  iv  Editorial  Stalf.) 

1,  InTOXICATISO  LlQUOBS  ®=»236(1)— 0*TEN8» 

— Sufficiency  of  Evidenck. 
Evidence   in   a   prosecution   for  unlawfully 
conveying  whisky,  in  violation  of  the  prohibitory 
liquor  law,  held  to  euBtain  a  conviction. 

2.  Intoxicating  Liquobs  «=»223(5)— Offensk 
—Time. 

The  date  alleged  in  an  information  for  nn- 
lawfuUy  conveying  whisky  in  violation  of  the 
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prohibitory  Iiq|iior  law  la  immaterial,  as  time  is 
not  an  essential  element  of.  the  offense,  Trhich 
may  be  proved  on  any  day  prior  to  the  filing  of 
the  information,  and  within  the  statutory  period 
«f  limitations. 

Appeal  from  Ck>manche  County  Ckturt 
Claude  Smoot  was  convicted  of  a  violation 

of  the  prohibitory  liquor  law,  and  he  appeals. 

Affirmed. 

liBwls  Hunter,  of  Lawton,  for  plaintiff  In 
error.  B.  McMillan,  Asst  Atty.  Qen.,  for  the 
State. 

PEai  CCRIAU.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Comanche  coun- 
ty for  the  crime  of  unlawfully  conveying 
whisky,  and  was  sentenced  to  be  confined  In 
the  county  Jail  for  a  period  of  30  days  and 
to  i>ay  a  fine  of  $50.  To  reverse  this  Judg- 
ment an  appeal  was  perfected. 

[1,  2]  The  only  assignment  of  error  briefed 
by  counsel  for  plaintiff  In  error  Is  that  the 
court  admitted  evidence  of  another  separate 
conveyance  on  the  day  following  the  date 
alleged  in  the  Information  to  have  been  the 
date  on  which  this  particular  shipment  of 
liquor  was  conveyed.  We  have  examined  the 
record  relative  to  this  assignment  of  error, 
and  find  that  the  same  Is  not  supported 
thereby.  There  was  testimony  by  one  wit- 
ness who  saw  this  defendant,  together  with 
one  Clark,  receive  a  shipment  of  llqnor  from 
the  depot  In  the  town  of  Faxon,  and  this  wit- 
ness remembered  the  date  as  that  of  Novem- 
ber SOtb.  The  records  of  the  express  agent 
showed  that  these  same  parties  got  a  shlp- 
moit  of  llqnor  on  the  1st  day  of  December, 
but  it  Is  dear  from  the  evidence  that  the 
shipment  testified  to  by  both  witnesses  was 
the  same  transaction,  and  prior  to  the  filing 
of  the  information.  Time  is  not  an  essential 
element  of  this  offense,  and  the  date  alleged 
in  the  Information  was  immaterial.  The  of- 
fense could  have  been  proved  on  any  date 
prior  to  the  filing  of  the  information,  and 
within  the  statntory  period  of  limitations. 
The  evidence  is  snfllclent  to  sustain  a  con- 
viction; the  defendant  making  no  substan- 
tial defense  to  the  charge. 

The  judgment  is  affirmed. 


•     KIMU  et  al.  v.  STATE.    (No.  A-2442.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 
24,  1917.) 

(Svttahut  J>v  the  Court.) 

1.  IRDICTUENT  AND  INFORMATION   4=3125(1) — 
DlTPLlCITT— DEMtrKRER. 

An  information  is  bad  for  duplicity  that 
charges  two  separate  and  distinct  otTenses  in  one 
count,  and  a  demnrrer  thereto  should  be  sus- 
tained. 

2.  Indictment  and  Information  «=»73(1)  — 
Repugnant  Allbqatiowb— Deiturber. 

An  information  containing  contradictory  and 
repugnant  allegations  is  bad  on  demurrer. 


3.  CONSPIBAOT  «=947  —  SUIWOIEHOT  OT  BTI- 

DKNCE. 

See  opinion  for  evidence  held  insufficient  to 
sustain  the  conviction. 

Appeal  from  County  Court,  Cleveland 
County ;   B.  F.  Wolf,  Judge, 

WUliam  Klme  and  F.  W.  Fischer  were  con- 
victed of  a  misdemeanor,  and  they  appeal. 
Reversed  and  remanded,  witb  direction  to 
dismiss. 

F.  W.  Flsdier,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  The  Attorney  General  and  B. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiffs  In  error,  WillUm 
Klme  and  F.  W.  Fischer,  together  with  Hen- 
ry Wlllmerlng,  H.  F.  Bennett,  and  J.  Gaylor, 
were  by  Information  filed  In  the  county  court 
of  Cleveland  county,  charged  with  entering 
Into  a  conspiracy.  The  information  charges 
that  they  did  conspire,  agree,  and  confeder- 
ate together  to  cheat  and  defraud  one  W.  W. 
Hlnkle  out  of  his  property,  consisting  of  hay, 
com,  and  oats,  which  property  was  grown  by 
the  said  William  Klme,  upon  land  owned  by 
the  said  Hlnkle,  during  the  year  1914,  and 
which  property  had  been  levied  upon  under 
process  of  the  county  court  of  Cleveland 
county  to  enforce  said  Hinkle's  landlord's 
Hea  for  rent  due  from  the  defendant  Klme, 
and  that  they  "did  so  conspire  for  the  per- 
version and  obstruction  of  Justice  and  the 
due  administration  of  law,"  and  that  they  did 
then  and  there,  "well  knowing  that  said  prop- 
erty had  been  levied  upon  by  the  sheriff  of 
Cleveland  county,  and  was  then  and  there 
under  and  by  virtue  of  said  attachment  levy 
in  the  custody  of  the  said  sheriff,  and  they 
did  then  and  there  cause  said  property  to  be 
taken  from  the  custody  of  the  sheriff  of 
Cleveland  county  and  from  the  custody  of 
the  law,"  and  that  they  did  then  and  there 
defraud  the  said  W.  W.  Hlnkle  out  of  said 
property.  The  above  is  the  substance  of  a 
three-page  Information. 

It  appears  from  the  record  that  the  de- 
fendant 3.  Qaylor  died  before  the  trial.  Up- 
on the  trial  of  the  other  defendants  the  Jury 
rendered  a  verdict  acquitting  the  defendants 
Henry  WUlmerlng  and  H.  L.  Bennett,  and 
"find  each  of  the  following  named  defendants 
guilty:  F.  W.  Fischer,  William  Klme— and 
assess  their  punishment  at  a  fine  of  |100 
each."  From  the  Judgment  rendered  in  pur- 
suance of  the  verdict,  the  defendants  Fischer 
and  Klme  appeal. 

The  evidence  shows  that  on  the  4th  day  of 
September  W.  W.  Hlnkle  commenced  an  ac- 
tion in  the  county  court  of  Cleveland  county 
against  William  Klme  for  the  sum  of  $250, 
and  filed  an  affidavit  for  attachment,  alleging 
that  said  William  Klme  was  a  tenant  upon 
his  land,  and  that  said  Indebtedness  was  for 
rent  of  said  land.  The  affidavit,  order  of  at- 
tachment and  the  return  thereto  were  lost, 
and  were  only  shown  by  the  recitals  of  the 
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judgment  rendered  In  said  canse  some  time 
after  the  commencement  of  this  prosecution. 

L.  P.  Barber,  the  complaining  witness,  tes- 
tified tbat  as  deputy  sheriff  he  went  to  the 
farm  of  W.  W.  Hlnkle,  occupied  by  William 
Kime,  and  levied  on  certain  personal  proper- 
ty, consisting  of  straw,  com,  and  oats  In  the 
bin,  and  had  the  property  appraised  by  two 
appraisers,  who  fixed  the  value  of  said  prop- 
erty at  $60?  that  he  notified  Mr.  Kime  that' 
he  attached  the  above  property,  but  did  not 
take  said  property  In  his  possession,  or  post 
any  notice  that  said  property  was  attached; 
that  he  told  Mr.  Kime  he  was  bis  agent  to 
look  after  the  property,  and  gave  him  i>er- 
mlsslon  to  feed  what  stock  he  had  there  with 
it ;  that  he  returned  in  al>out  two  weeks,  and 
found  that  a  part  of  this  property  had  been 
removed  by  the  defendant  J.  Gaylor.  H.  C. 
Ootteral  testified  that  on  the  7th  day  of  Sep- 
tember he  was  at  the  Hlnkle  farm,  and  heard 
the  defendant  V.  W.  Fischer  say  that  he  was 
going  to  beat  Hinkle's  case  against  Mr.  Kime. 
The  foregoing  la  substantially  all  the  testi- 
mony adduced  by  the  state. 

The  testimony  of  the  defendants  as  wit- 
nesses In  their  own  behalf  shows  tbat  tbe  de- 
fendant Kime  rented  the  Hlnkle  place  for 
the  year  1914,  paying  $800  down  and  giving 
his  note  for  $300,  due  the  following  Novem- 
ber Ist ;  that  be  paid  $50  and  gave  Hlnkle 
135  bushels  of  oats  to  be  credited  on  the  rent 
note;  tbat  Oaylor  and  Willmerlng  bought 
his  mowing  machine,  stalk  cutter,  lister,  disc, 
his  household  goods,  2  or  8  bushels  of  com, 
about  60  bushels  of  oats,  and  some  baled 
straw,  and  Gaylor  took  possession  of  tbe 
place?  that  Willmerlng  and  Bennett  owned 
240  acres  of  land  near  the  Hlnkle  place ;  that 
F,  W.  S^scher  Is  a  practicing  attorney  at  Ok- 
lahoma City,  and  as  such  advised  Kime  tbat 
tbe  purported  levy  of  the  order  of  attach- 
ment as  served  by  the  complaining  witness 
was  void,  because  under  the  statute  It  was 
the  duty  of  the  officer  executing  the  same  to 
take  the  property  into  bis  custody  and  bold  It 
subject  to  the  order  of  the  court  It  further 
appears  that  the  defWdant  Willmerlng  filed 
an  Interplea  and  gave  bond  in  the  case  of 
Hlnkle  v.  Kime,  claiming  said  property. 

The  petition  alleges  various  assignments  of 
error.  Those  argued  In  the  brief  are:  Error 
of  the  court  In  overruling  the  demurrer  to 
tbe  Information,  and  that  the  verdict  Is  not 
sustained  by  the  evidence  and  Is  contrary  to 
law. 

[1, 2]  Upon  an  examination  of  the  record 
tbe  conclusion  of  tbe  court  Is  that  the  judg- 
ment In  this  case  cannot  be  permitted  to 
stand.  In  the  first  place,  the  Information  Is 
Insufficient  to  dmrge  a  conspiracy  to  cheat 
and  defraud  said  Hlnkle  out  of  said  property, 
because  it  is  alleged  that  said  property  was 
In  the  possession  of  tbe  sheriff  by  virtue  of 
an  order  of  attachment,  and  that  the  defend- 
ant Kime  is  the  owner  of  said  property. 


These  allegations  are  contradictory  and  di- 
rectly repugnant,  and  this  renders  it  fatally 
defective.  It  Is  manifest,  also,  that  tbe  in- 
formation Is  bad  for  duplicity.  In  attempt- 
ing to  charge  a  conspiracy.  It  also  charges  a 
violation  of  section  2252  of  the  Revised  Laws, 
making  It  a  misdemeanor  for  one  to  willf uUy 
delay  or  disturb  any  public  officer  In  the  dis- 
charge or  attempt  to  discharge  any  of  tbe  du- 
ties of  bis  office.  See  Ratcllff  v.  State,  12 
Okl.  Cr,  — ,  168  Paa  298.  An  Information 
should  be  direct  and  certain  as  to  the  offense 
charged,  so  tbat  the  defendant  may  know 
what  he  Is  called  upon  to  answer,  and  that 
the  court  may  know  bow  to  render  a  proper 
judgment  thereon.  For  the  reasons  stated, 
the  demurrer  to  tbe  Information  should  have 
been  sustained. 

[S]  We  are  clearly  of  opinion  tbat  tbe  ver- 
dict rendered  against  tbe  defendants  Is  whol- 
ly unwarranted.  Tbe  evidence  is  insufficient 
to  show  the  commission  of  a  conspiracy  or 
any  other  offense,  and  for  this  reason  the 
court  should  have  directed  a  verdict  of  ac- 
quittal. The  verdict  Itself  as  rendered  Is 
not  sufficiently  certain  to  enable  the  court  to 
pronounce  judgment 

For  the  reasons  stated,  the  judgment  Is  re- 
versed, and  the  case  remanded,  with  direction 
to  dlsmisa 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


BEARD  T.  STATU.    (Now  A-278S.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

26,  1917.) 

IBvttaliu  ly  EditorM  Btaff.) 

IRTOXICATING  Liquors  9=>236(5)  —  ITnij.w- 
njL  PossBssiON— SuFFicntNCY  or  Evidence. 
Evidence,  in  a  prosecution  for  the  unlawful 
poBBession  of  intoxicating  liquors,  hM  insuffi- 
cient to  sustain  a  conviction. 

Appeal  from  County  Court,  Tulsa  County. 

B.  S.  Beard  was  convicted  of  a  violation  of 
tbe  prohibitory  liquor  law,  and  be  appeals. 
Reversed,  and  cause  remanded. 

Luther  James,  of  Tulsa,  for  plaintiff  In  er- 
ror. B.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  B.  S.  Beard  was  convicted 
in  tbe  county  court -of  Tulsa  county  of  hav- 
ing tbe  unlawful  possession  of  intoxicating 
liquors,  and  fined  $100  and  sentenced  to 
serve  30  days  In  the  county  jail.  To  reverse 
this  judgn^nt  he  perfects  this  appeal. 

It  la  contended,  among  other  assignments 
of  error  that  there  is  a  total  lack  of  compe- 
tent evidence  tending  to  prove  that  this  ap- 
pellant had  possession  of  tbe  particular  li- 
quor found  at  Brown's  Pharmacy,  In  Tulsa, 
Okl.,  at  the  time  of  tills  alleged  search  on 
September  13,  1916.  The  evidence  Is  uncon- 
tradicted that  on  that  particular  date  several 
police  officers  searched  the  said  premises  and 
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foond  eight  gallons  of  whisky,  four  qnarts 
of  whisky,  and  four  gallons  of  alc(Aol  there- 
on. The  appellant  was  not  found  at  said 
premises  In  possession  of  said  liquors  at  that 
time.  The  only  connection  shown  between 
the  appellant  and  the, liquors,  or  even  the 
premises  where  the  liquors  were  found,  was 
the  testimony  of  W.  I.  Reneau,  who  testified: 
That  he  was  the  owner  of  the  premises 
where  Brown's  Pharmacy  was  located,  and 
that  the  appellant,  Beard,  and  one  Jones, 
had  bought  out  Brown,  the  prerious  occu- 
pant, and  so  far  as  he  knew  had  been  in  x>os- 
session  of  the  premises;  Beard  paying  the 
rent  part  of  the  time  and  Jones  part  of  the 
time.  That  he  never  had  any  contract  with 
said  B.  S.  Beard,  and  that  he  does  not  re- 
member who  paid  the  rent  In  September, 
1916,  that  he  does  not  know  that  Beard  oc- 
cupied the  building  at  that  time,  but  that  he 
had  always  got  bis  rent,  and  that  Beard  had 
paid  rent  on  the  building  some  time  in  the 
early  part  of  the  summer  of  1915,  and  that 
Jones  had  paid  it  at  other  times. 

The  proof  amounts  only  to  a  suspicion  that 
at  some  time  during  the  early  summer  of 
1915  that  Beard  was  occupying  the  premises 
known  as  the  Brown  Pharmacy,  or  at  least 
was  connected  with  the  same  in  some  man- 
ner, because  he  had  paid  rent  to  the  owner 
of  the  building.  It  is  not  shown  that  Beard 
ever  at  any  time  paid  a  tax  required  of  re- 
tail liquor  dealers  to  the  federal  government, 
or  tttat  he  bad  a  dispenser's  certificate  issued 
by  the  state  of  Oklahoma  to  dispense  alcohol, 
nor  that  he  received  shipments  of  liquor  on 
or  about  the  time  of  this  search,  or  immedi- 
ately prior  thereto.  While  he  Is  by  circum- 
stantial evidence  connected  with  the  renting 
of  the  building  in  the  summer  of  1915,  there 
Is  no  proof  that  he  was  directly  connected 
with  the  premises  on  the  13th  day  of  Septem- 
ber, 1915,  or  that  he  was  in  any  manner  con- 
nected with  the  liquor  found  there  on  that 
day.  The  proof  connecting  Beard  with  the 
possession  of  these  liquors  amounts  merely  to 
a  suspicion,  and,  in  our  opinion,  it  would  be 
a  very  dangerous  precedent  to  permit  a  Judg- 
ment of  conviction  to  stand  upon  such  proof 
as  is  disclosed  by  this  record.  Certainly 
with  a  little  further  investigation  the  county 
attorney  would  have  been  able  to  establish 
by  more  direct  and  positive  proof  the  connec- 
tion of  this  defendant  with  the  premises. 

It  is  the  opinion  of  the  court  that  the  judg- 
ment should  be  reversed  and  the  cause  re- 
manded. 


PEOPLE  V.  KADI>ETZ. 

(Supreme  Court  of  Idaho.     Oct  1,  1917.) 

1.  Schools  and  School  Districts  «=»48(2)— 

County  Sdpebintbndent  of  Public   In- 

8TKUCTI0N— Eligibility— Certificate. 

When  the  law  prescribes  the  qualifications 

necessary  for  a  person  to  become  eligible  to  the 

office  of  county   superintendent  of   public  in- 


struction, and  inclnded  among  such  qualiSca- 
tions  is  a  requirement  that  a  candidate  for  the 
office  must  be  a  holder  of  a  state  or  state  life 
certificate,  a  certificate  is  intended  which  at 
least  meets  the  requirements  specified  in  the 
law  for  state  certificates. 
2.  Qualifications  fob  County  Supkbih- 
TENDENT— Constitutional  Pbovibions. 
The  Constitution  of  this  state  provides  that 
the  qualifications  for  the  office  of  county  super- 
intendent of  public  Instruction  shall  be  fixed  by 
law. 

8.  Schools  and  School  Disteicts  (S=>48(2)— 
CouNTT  Superintendent  of  Public  In- 
struction—Cebtifioaiss— "State    Cebtifi- 

OATB." 

A  certificate  issued  by  the  state  board  of 
education,  good  for  two  years  and  not  valid 
In  high  schools,  cannot  be  said  to  be  a  state 
certificate  within  the  meaning  of  the  statutes  of 
this  state. 

4.  Schools  and  School  Distbiots  <3=948(2)— 
County   Supeeintendent   of  Public   In- 
struction— Cbstificatb. 
A  certificate  issued  by  the  county  superin- 
tendent of  public  .instruction  in  1898,  valid  for 
three  years  in  all  schools  of  the  state,  must  be 
held  to  be  of  a  lower  grade  than  a  state  cer- 
tificate within  the  meaning  of  the  law  prescrib- 
ing the  qualifications  of  county  superintendent 
of  public  instruction. 

Appeal  from  District  Court,  Lemhi  County ; 
J.  Cowen,  Judge. 

Quo  warranto  by  the  People  of  Idaho  by, 
John  E.  Rees,  Prosecuting  Attorney,  to  oust 
Olive  Kadletz  from  office  of  County  Super- 
intendent of  Public  Instruction  for  Lemhi 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed,  with  direction  to  en- 
ter decree  declaring  the  office  of  District  Su- 
perintendent of  Public  Instruction  for  Lemhi 
County  vacant 

John  E.  Rees  and  E.  W.  Whitcomb,  both 
of  Salmon,  for  appellant  L.  E.  Glennon,  of 
Salmon,  for  the  People. 

RICE,  J.  This  is  a  proceeding  in  quo  war- 
ranto brought  for  the  purpose  of  ousting  the 
respondent  from  the  office  of  county  superin- 
tendent of  public  instruction  for  Lemhi  coun- 
ty, which  it  is'  alleged  she  holds  without  au- 
thority of  law  and  which  she  wrongfully  and 
unlawfully  withholds  from  one  Clara  Diggiea 
O'Brien.  It  is  stipulated  that  the  respondent 
was  elected  at  the  regular  election  held  in 
Lemhi  county  November  7,  1916,  and  that  slie 
had  all  the  necessary  qualifications  to  hold 
the  office  of  county  superintendent  of  public 
instruction  in  this  state,  provided  she  held 
the  teacher's  certificate  required  by  law.  Thp 
certificate  held  by  the  respondent  reads  as 
follows: 

"Provisional  State  Certificate. 

"This  certifies  that  Olive  Kadletz  has  complied 
with  the  requirements  of  the  resolution  adopted 
by  the  state  boai;(l  of  education  June  13,  1913, 
and  is  granted  this  provisional  state  certificate, 
which  entitles  the  holder  to  teach  in  the  pubUc 
schools  of  the  state  of  Idaho  for  a  period  of 
two  years  from  date. 

"Given  at  Boise,  Idaho,  this  3d  day  of  Octo- 
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ber,  1913.  [Signed]  Orace  M.  Shepherd,  Sttpt 
of  Public  Instruction.  Edward  O.  Sisaon,  State 
Com'r  of  Education.  Walter  S.  Bruce,  Presi- 
dent State  Board  of  Education.  [Seal.]  Not 
valid  in  high  schools." 

Indorsed: 

"The  within  certificate  is  hereby  renewed  for 
a  period  of  two  years  from  date  of  expiration 
and  is  now  valid  until  10—3—1917.  Bernice 
McCoy,  State  Sup't  SchooU.     6-21—16." 

It  Is  further  admitted  that  the  respondent 
has  taught  school  for  more  than  two  years, 
one  of  which  years  was  while  holding  the 
above  certificate.  It  Is  farther  stipulated 
that  Clara  Dlggles  O'Brien  was  a  candidate 
for  the  office  of  county  superintendent  of 
public  instruction  at  the  same  election,  and 
received  next  to  the  highest  number  of  votes. 
She  held  a  first-grade  county  certificate  is- 
sued by  the  county  superintendent  of  public 
Instruction  of  Bingham  county  on  September 
1,  1898,  which  was  good  for  three  years  from 
date.  Under  this  certificate  she  taught  for 
a  period  of  three  years.  On  the  3d  day  of 
March,  1913,  she  was  granted  a  state  cer- 
tlificate,  under  which  lastnmentioned  certifi- 
cate she  taught  for  a  period  of  four  months. 

[1,2]  The  only  question  presented  in  this 
<^8e  is  as  to  the  necessary  qualifications  for 
nomination  and  election  to  the  ofilce  of  coun- 
ty superintendent  of  public  instruction.  Sec- 
tion 6  of  article  18  of  the  Constitution  pro- 
vides that  the  salary  and  qualifications  of 
county  superintendent  ^all  be  fixed  by  law. 
Section  3  of  chapter  115,  Sess.  Laws  1913, 
1).  436,  provides 

"  ♦  •  •  Provided,  that  no  person  shall  be 
eligible  to  the  office  of  county  superintendent  of 
public  instruction  unless  he  be,  at  the  time  ot 
bis  nomination  or  appointment  a  qualified  elec- 
tor of  the  county  frum  which  he  is  nominated  or 
appointed,  of  the  age  of  twenty-five  years,  a 
holder  of  a  state  or  state  life  certificate,  a 
teacher  of  not  less  than  two  years  actual  ex- 
perience and  service  as  a  teacher  in  the  schools 
of  Idaho,  one  of  which  year's  experience  must 
have  been  while  holding  a  valid  certificate  of 
a  grade  not  lower  than  a  state  certificate." 

Section  90a  of  chapter  153,  Sess.  Laws  1915, 
p.  327,  provides: 

"ThB  certificates  issued  by  the  state  board  of 
education  shall  be  state  certificates  and  speciaJ- 
ists'  state  certificates,  each  of  which  shall  be 
valid  for  eight  years,  and.  state  life  certificates 
valid  for  life,  unless  revoked  for  cause,  and 
state  high  school  certificates,  as  hereinafter 
provided. 

Section  90b  of  the  same  act  provides: 
"State  life  certificates   and  state  certificates 
shall  be  valid  in  all  schools  and  grades." 

The  statutory  provisions  quoted  above  are 
amendments  to  the  School  Code  passed  by  the 
Legislature  in  1911.  They  are  parts  of  the 
same  act  and  should  be  construed  together. 
While  sections  90a  and  90b,  perhaps',  do  not 
properly  define  state  certificates  and  state 
life  certificates,  they  do  provide  that  a  state 


certificate  shall  be  valid  for  eight  years  and 
shall  be  valid  in  all  schools  and  grades.  We 
must  conclude  therefore  that  when  the  law 
prescribed  the  qualifications  necessary  for  a 
person  to  become  eligible  to  the  office  of  coun- 
ty superintendent,  and  included  among  such 
qualifications  is  a  requirement  that  the  can- 
didate for  the  office  must  be  a  holder  of  a 
state  or  state  life  certificate,  a  certificate  was 
Intended  which  at  least  was  valid  for  eight 
years  and  valid  in  all  sc4kools  and  grades  In 
the  state.  The  certificate  of  respondent  does 
not  meet  either  requirement 

Counsel  for  respondent  contend  that  the 
law  requires  simply  a  state  certificate  in  or- 
der to  render  one  eligible  to  the  office  of  coun- 
ty superintendent,  without  any  requirement 
as  to  any  kind  or  grade  of  state  certificate. 

[3]  It  is  not  necessary  to  determine  wheth- 
er the  state  board  of  education  possessed  the 
authority  to  issue  such  a  certificate  as  was 
awarded  to  the  respondent  in  this  case,  bat 
to  hold  that  a  certificate  issued  by  the  state 
board  of  education,  which  does  not  meet  the 
requirements  the  law  declares  shall  inhere 
in  state  certificates,  renders  the  holder  there- 
of eligible  for  the  office  of  county  sup^ln- 
tendent,  is  tantamount  to  holding  that  the 
state  board  of  education  rather  than  the  Leg- 
islature may  fix  the  qualifications  for  county 
superintendent  of  public  instruction.  This 
would  be  contrary  to  the  constitutional  pro- 
vision above  quoted.  The  respondent  there- 
fore lacks  one  of  the  essential  quallficatians 
necessary  to  hold  the  office  lu  question,  and 
the  judgment  of  the  trial  court  on  that  point 
must  be  reversed. 

[4]  The  plaintiff  seeks  to  have  a  decree 
entered  declaring  the  said  Clara  "Dlggles 
O'Brien  entitled  to  the  office  in  question.  The 
only  certificate  held  by  Mrs.  O'Brien  under 
which  she  had  the  requisite  teaching  expe- 
rience was  a  first-grade  certificate  issued  by 
the  superintendent  of  public  instruction  of 
Bingham  county.  It  cannot  be  held  that  this 
certificate  is  not  of  a  lower  grade  than  a 
state  certificate.  The  comparison  must  be 
made  with  the  state  certificate  provided  for 
by  the  law  above  quoted.  It  would  seem  that 
her  certificate  at  the  time  of  Its  issuance  was 
of  a  lower  grade  than  a  state  certificate, 
which  was  also  provided  tor  at  that  time. 
As  Mrs.  O'Brien  does  not  possess  the  requi- 
site qualifications  to  hold  the  office  of  oounty 
superintendent  of  public  instruction,  no  de- 
cree  can  be  entered  In  her  favor. 

The  Judgment  Is  reversed,  with  instruc- 
tions to  enter  a  decree  declaring  the  office  of 
county  superintendent  of  public  Instruction 
for  Lemhi  county  vacant  Costs  awarded  to 
appellant 

BUDOE,  a  J.,  and  M0B6AM,  J.,  concoi^ 
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GLENN  V.  AULTMAN  &  TAYLOR  MA- 
CHINERY CO.  et  al, 
(Supreme  Court  of  Idaho.     Oct  1,  1917.) 

1.  AppKix  AND  Ebrob  «=3428(2)— NoncK  of 

APPEAIi— JUMSDICTION. 

Where  the  notice  of  appeal  is  not  filed  un- 
til after  the  expiration  of  the  time  fixed  by  stat- 
ate,  tliia  court  acquire*  no  juriadiction  of  the 
cause. 

2.  Afpbai,  and  Ebbob  «=9tfl2(5)— Tbasscbift 

— CebTIFICATE— DiSUISSAI.. 

Where  the  transcript  or  record  on  ai>peal 
from  an  order  denying  a  motion  for  a  new  trial 
doe*  not  contain  a  certificate  of  the  trial  judge, 
clerk,  or  attorneys  that  the  papers  therein  con- 
tained constitute  all  of  the  records,  papers,  and 
files  considered  and  acted  upon  by  the  trial 
court,  upon  the  hearing  of  the  motion,  as  re- 
quired by  section  4821,  Rev.  Codes,  and  rule 
24  (153  Pac.  xi)  of  the  rules  of  this  court,  the 
appeal  must  be  dismissed. 

Appeal  from  District  Court,  Twin  Falls 
County;   Wm.  A.  Babcock,  Judge. 

Action  by  Fred  W.  Glenn  against  the  Ault- 
man  &  Taylor  Machinery  Company,  Charles 
H.  Dobson,  and  W.  F.  Frambach.  Judgment 
for  plaintiff  against  defendants  Dobson  and 
Frambach,  then  motion  for  new  trial  denied, 
and  they  appeal.     Appeal  dismissed. 

Turner  K.  Hackman,  of  Twin  Falls,  for 
appellants.  Sweeley  &  Sweeley,  of  Twin 
Falls,  for  respondent. 

BUDGE,  C.  J.  This  action  was  brought  by 
Fred  W.  Glenn  against  Aultman  &  Taylor 
Machinery  Company,  a  corporation,  Charles 
H.  Dobson  and  W.  F.  Frambach.  The  Jury 
returned  a  verdict  against  the  defendants 
Dobson  and  Frambach,  upon  which  Judgment 
was  entered  January  31,  1917.  Defendants 
Dobson  and  Frambach  moved  for  a  new  trial, 
which  was  denied,  and  an  order  entered 
thereon  on  April  3,  1917.  ISubsetiueiit  to  the 
entry  of  the  Judgment  it  was  discovered  that 
the  name  of  Frambach  bad  been  omitted 
therefrom,  and  upon  motion  the  trial  court 
made  an  order  on  June  1,  1917,  correcting 
the  Judgment  theretofore  signed  and  entered 
by  Inserting  therein  the  name  of  Frambach. 
On  June  1,  1917,  Dobson  and  Frambach  ap- 
pealed: First,  from  the  Judgment;  and,  sec- 
ond, from  the  order  OTerniling  the  motion 
for  a  new  trial,  which  order  was  filed  June  1, 
1917.  The  appeal  was  thereafter  attempted 
to  be  perfected  by  the  filing  of  the  notice  of 
appeal,  undertalclng,  and  transcript. 

[1]  The  case  comes  up  at  this  time  upon 
motion  to  dismiss  the  appeals.  The  notice 
of  appeal  from  the  Judgment  was  not  filed 
until  approximately  30  days  after  the  time 
for  filing  same  bad  expired,  thereby  confer- 
ring no  Jurisdiction  upon  this  court  to  hear 
the  same. 

[2]  The  order  OTermllng  the  motion  for  a 
new  trial  cannot  be  reviewed  by  this  court 
for  the  reason  that  the  transcript  contains 
no  certificate  of  the  trial  Judge,  clerk,  or  the 
attorneys,  as  reqtilred  by  section  4821,  Rev. 


Codes  and  rule  24  (163  Pac.  xl)  of  the  rules 
of  this  court,  and  there  Is  no  way  to  deter- 
mine whether  the  papers  oontaiaed  in  the 
record  before  us  constitute  all  of  the  records,, 
papers,  and  files  considered  and  acted  upon 
by  the  trial  court  upon  the  hearing  Of  the 
motion  fftr  a  new  triaL  There  is  nothing, 
therefore,  for  this  court  to  consider,  and  It 
follows  that  the  appeal  from  the  order  of  the 
court,  denying  a  new  trial,  must  be  dismissed. 
Dudacek  v.  Vaught,  28  Idaho,  442,  1B4  Pac. 
995;  Walsh  v.  Niess  et  aL,  80  Idaho,  326, 
164  Pac.  52a 

The  appeals  are  dismissed.  Costs  awarded 
to  respondent. 

MORGAN  and  RICE,  JJ.,  concur. 


GLENN  V.  AULTMAN  &  TAYLOR  MA- 
CHINERY CO.  et  al. 

(Supreme  Court  of  Idaho.     Oct.  2,  1917.) 

1.  Appkal  and  Brbob  «s»414— Notzcx  or  Ap- 

FBAtr-PARTIBS. 

Where  one  of  several  codef aidants  appeals 
from  the  Judgment  or  order  of  the  trial  court, 
service  of  notice  of  appeal  upon  such  codefend- 
ants  is  essential  to  the  validity  of  his  appeal, 
since  they  are  adverse  parties  to  the  extent  that 
their  interests  would  be  affected  by  the  result  of 
such  appeaL 

2.  Appeal  and  E^bbob  «=»417(2)— Notick  of 
Appeai/— Pasties. 

Where  a  notice  of  appeal  is  addressed  to 
certain  parties,  naming  them,  its  legal  effect  is 
limited  to  such  parties  only. 

3.  Appeal  and  Errob  «=3430(1)— Notice  of 
Appeal— Dismissal. 

An  appeal  will  l>e  dismissed  where  it  appears 
that  the  notice  of  appeal  has  not  been  served 
upon  all  of  the  adverse  parties  whose  interests 
might  be  affected  by  a  reversal  or  modification 
of  the  judgment. 

4.  Appeal  and  Errob  «=>612(6)— Transcript 
on  Appeal— Certificate— -Dismissal. 

Where  a  transcript  on  appeal  does  not  con- 
tain a  certificate  from  either  toe  trial  judge,  the 
clerk,  or  the  attorneys  that  it  contains  all  the 
records,  jiapers,  and  files  used  or  considered  by 
the  trial  judge  upon  the  hearing  of  a  motion  to 
correct  the  judgment,  as  required  by  section 
4821.  Rev.  Codes,  and  rule  24  (163  Pac.  xi)  of 
the  rules  of  this  court,  the  appeal  must  be  dia- 
.  missed. 

Appeal  from  District  Court,  Twin  Falls 
County;    Wm.   A.  Babcock,   Judge. 

Action  by  Fred  W.  Glenn  against  the  Ault- 
man &  Taylor  Machinery  Company,  Charles 
H.  Dobson,  and  W.  F.  Frambach.  Judgment 
for  plaintiff  against  defendants  Dobson  and 
Frambach,  and  from  an  order  correcting  the 
Judgment,  Frambach  appeals.  Appeal  dis- 
missed. 

Turner  K.  Hackman,  of  Twin  Falls,  for  ap- 
pellant. Sweeley  &  Sweeley,  of  Twin  Falls, 
for  respondent. 

BUDGE,  C.  J.  The  facts  out  of  which  this 
appeal  arose  are  the  same  as  those  Involved 
in  Glenn  v.  Aultman  &  Taylor  Machinery 
Company  et  ai.,  167  Pac.  1163,  and  reference 
may  t>e  had  thereto  for  a  more  detailed  state- 
ment of  the  facts. 
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This  la  a  separate  appeal  by  the  defendant 
Frambaoh  from  an  order  correcting  the  Judg- 
ment BYom  the  record  It  appears  that  on 
June  1,  1917,  Frambach  served  and  filed  a 
uotlce  of  appeal:  First,  from  the  judgment; 
second,  from  the  order  overruling  the  mo- 
tion for  a  new  trial;  and,  third,  frcwa  tho 
order  correcting  the  Judgment  by  inserting 
therein  the  name  of  the  deferidant  Frambach, 
which  latter  order  was  entered  June  1,  1917. 

The  transcript  on  file  does  not  contain  a 
copy  of  the  notice  of  appeal;  and,  as  there 
are  two  separate  notices  of  appeal,  filed  and 
served  by  the  ^defendant  Frambach,  It  Is  diffi- 
cult to  determine  which  one  is  the  perfected 
notice.  However,  the  at^eal  being  fatally  de- 
fective, we  will  not  pursue  this  Inquiry  fur- 
ther. 

On  July  5,  1917,  defendant  E^ambach  filed 
another  or  a  second  notice  of  appeal,  restrict- 
ing it  to  the  order  made  J^ine  1,  1917,  which 
was  the  order  made  by  the  tried  Judge,  cor- 
recting the  Judgment  by  inserting  therein  the 
name  of  the  defendant  Frambach.  This  is 
probably  the  appeal  whldh  has  been  perfect- 
ed, as  upon  the  same  day  an  undertaking  In 
support  of  one  of  the  Frambach  appeals  was 
duly  filed,  an'd  a  pnecipe  from  the  defendant 
Frambach  was  delivered  to  the  clerk  of  the 
court  and  the  transcript  thereon  prepared. 

[1,2]  As  far  as  appears  from  the  record, 
neither  of  thtew  notices  of  appeal  was  served 
<m  Dobson.  The  attorney  for  appellant  con- 
tends that  the  service  of  the  notice  of  appeal 
upon  Dobson  was  unnecessary  for  the  reason 
that  he  Is  and  was  the  attorney  for  both  Dob- 
son and  Frambach  In  the  court  belovr,  and 
that  he  was  therefore  not  required  to  serve 
himself  with  the  notice  of  appeal.  An  exam- 
ination of  the  record  properly  before  us  dis- 
closes the  fact  that  this  appeal  Is  being  pros- 
ecuted on  behaU  of  Frambach  only,  it  no- 
where appearing  that  attorney  Hackman  rep- 
resented Dobson  In  the  court  below  In  this 
matter,  and  we  are  controlled  by'  the  record, 
wherein  it  does  not  appear  that  Dobson  was 
served  with  the  notice  of  appeal,  although 
an  adverse  party,  for  the  reason  that  if  the 
appellant  Frambach  should  be  successful  in 
his  ai^>eal,  Dobson,  his  codefendant  in  the 
court  below,  would  be  obliged  to  pay  the  full 
amount  of  the  Judgment  of  the  lower  court. 

Nor  is  the  appeal  directed  to  Dobeon,  but 
it  is  limited  to  the  attorneys  for  the  respond- 
ent and  to  the  derk  of  the  district  court, 
and  signed  by  W.  F.  Frambach,  by  Turner  K. 
Hacldnan,  bis  attorney.  It  has  been  held  that 
where  the  notice  of  appeal  la  directed  to  one 
party  alone  its  service  upon  another  would 
not  have  the  effect  of  bringing  such  other 
party  before  the  court.  Hlberala  Savings  & 
Loan  Soc.  v.  Lewis,  111  Gal.  519,  44  Pac.  175, 
and.  cases  therein  cited.  "The  principle  ap- 
pears to  be  that,  while  an.  address  preceding 
the  body  of  the  notice  of  appeal  is  not  es- 
sential to  the  validity  of  .the  notice,  yet,  If 
an-  address  Is  givei^-lt  serves  as  a  llmUaticm 


thereof,  and  shows  the  intention  of  the  ai^)el- 
lant  to  give  notice  only  to  those  parties  to 
whom  it  Is  addressed,  and  Its  effect  is  limit- 
ed accordingly."  In  re  Pendergast's  Estate, 
143  Cal.  135,  76  Pac.  962.  The  notice  being 
addressed  to  attorneys  for  respondent  and  the' 
derk  of  the  district  court,  the  former  being 
an  adverse  party  and  the  latter  on  unneces- 
sary party  (Westhelmer  v.  Thompson,  3  Ida- 
ho, 560,  32  Pac.  205,  the  notice  is  limited  to 
the  former,  and  does  not  include  Dobson, 
who  Is  also  an  adverse  party.  And,  the  no- 
tice of  appeal  not  having  been  taken  on  Dob- 
son's  behalf,  but  on  Frarabach's  behalf  only, 
the  ai^peal  Is  subject  to  dismissal  for  the  rea- 
son that  all  of  the  adverse  parties  were  not 
served. 

[3]  It  has  been  frequently  held  by  this 
court  that  an  appeal  will  be  dismissed  where 
it  appears  that  the  notice  of  appeal  has  not 
been  served  upon  all  of  the  adverse  parties, 
whose  Interest  might  be  attected  by  a  re- 
versal or  modification  of  the  Jndgm«at  State 
Bank  v.  Watson,  27  Idaho,  211,  148  Pac.  470. 

[4]  This  appeal  Is  subject  to  dismissal  for 
the  additional  reason  that  it  is  an  appeal 
from  a  contested  motion,  and  the  transcript 
or  record  on  appeal  does  not  contain  a  cer- 
tificate either  of  the  judge,  clerk,  or  the  at- 
torneys that  the  transcript  contains  all  of  the 
records,  papers,  and  files  used  or  considered 
by  the  trial  judge  upon  the  hearing  of  the 
motion  to  correct  the  Judgment,  as  required 
by  section  4821,  Rev.  Codes,  and  rule  24  a53 
Pac.  xl)  of  the  rules  of  this  court.  Dudacek 
v.  Vaught,  28  Idaho,  442, 164  Pac.  995;  Walsh 
V.  NIess  et  al.,  30  Idaho,  325,  164  Pac.  528. 

The  appeal  Is  dismissed.  Costs  awarded  to 
respondent 

MORGAN  and  RICB,  JJ.,  concur. 


DOBE,  Special  Deputy  State  Bank  Com'r,  ▼. 
COTTOM. 

(Supreme  C!onrt  of  Idaho.     Oct  1,  1917.) 

1.  iNSTBtrCTIONS. 

Held,  that  the  instructionB  requested  by  ap- 
pellant and  refused,  also  the  ingtmctiong  given, 
disclose  no  error  prejudicial  to  appellant 

2.  SinncjBNOT  OF  CoNixicnno  Bvioercb. 

The  evidence  in  this  case  is  conflicting  and, 
under  the  theory  upon  which  the  case  was  tried, 
sufficient  to  support  the  verdict  and  judgment. 

Appeal  from  District  Court,  Lemhi  County; 
James  R.  Bothwell,  Judge. 

Action  by  Timothy  Dore,  as  Spedal  Dep- 
uty State  Bank  Commissioner  of  the  Leadore 
State  Bank  against  Morris  H.  Cottom. 
Judgment  for  plaintiff,  and  he  appeals.  Af- 
firmed. 

B.  W.  Whltcomb,  of  Salmon,  for  appellant. 
Stevens  &  Oute  and  A.  C.  Cherry,  all  of 
Salmon,  for  respondent 

/BUDOE,  C.  J.  This  actltn  was  brought 
by  the  appelant -as  special  deputy  state  bank 
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commisBloner,  In  charge  of  the  affairs  of  the 
Leadore  State  Bank  at  Leadore,  Idaho, 
against  the  respondent,  who  was  one  of  the 
stockholders  thereof,  to  recover  the  sum  of 
$1,000,  or  the  par  value  of  ten  shares  of  stock 
alleged  to  have  been  held  by  him  In  said  bank, 
together  with  Interest  thereon  from  the  29th 
day  of  May,  1915,  that  being  the  date  pay- 
ment of  said  sum  was  demanded.  The  cause 
was  tried  before  a  Jnry,  who  returned  a  ver- 
dict in  favor  of  appellant  for  the  par  value 
of  one  share  of  stock  and  interest 

[1,2]  This  appeal  is  from  the  Judgment 
It  is  tlie  contention  of  the  appellant  that  if 
certain  evidence  had  not  been  admitted  and 
the  Jury  had  been .  correctly  instructed  on 
the  law  of  the  case,  a  verdict  would  tiave 
been  returned  for  the  full  value  of  the  ten 
sliares.  We  have  examined  the  instructions 
requested  by  appellant  and  refused,  and  also 
the  Instructions  given,  and  find  no  error  with 
respect  to  either,  prejudicial  to  apx>ellant. 
The  other  assignments  of  error  relied  upon  by 
appellant  have  been  examined,  bnt  in  view  of 
the  record  in  tills  case  they  are  without  mer- 
it The  evidence  is  conflicting,  but,  under 
the  theory  lupon  which  the  case  was  tried,  is 
sufficient  to  support  the  verdict  and  Judg- 
ment 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 
Costs  awarded  to  respondent 

M0B6AN  and  BIGB,  JJ.,  concur. 


DORB,  Special  Deputy  State  Bank  Oom'r,  v. 
BENEDICT. 

(Supreme  Oonrt  of  Idaho.     Oct  2,  1917.) 

Appeal  from  District  Court,  Lemhi  Oounty: 
James  R.  Bothwell,  Judge. 

Action  by  Timothy  Dore,  as  Spedal  Deputy 
State  Bank  Commissioner  of  the  Leadore  State 
Bank,  against  Ernest  R.  Benedict,  to  recover 
the  par  value  of  certain  bank  stock  held  by  de- 
fendant in  an  insolvent  state  bank.  From  the 
judgment,  plaintiff  appeals.    Affirmed. 

E.  W.  Wbitcomb,  of  Salmon,  for  appellant 
Stevens  &  Clute  and  A.  O.  Cherry,  all  of  Sal- 
mon, for  respondent 

BUDGE,  C.  J.  The  parties  to  the  above-en- 
titled action  and  their  respective  attorneys  have 
.stipulated: 

"That  the  judgment  to  be  rendered  upon  ap- 
peal in  the  above-entitled  action  shall  be  govern- 
ed by  the  judgment  that  may  be  rendered  in  the 
case  of  Timothy  Dore,  as  Special  Deputy  State 
Bank  Commissioner  of  the  Leadore  State  Bank, 
plaintiff,  v.  Morris  H.  Cottom,  Defendant"  (167 
Pac.  1164). 

Upon  the  authority  of  that  case  the  Judgment 
of  the  trial  court  in  this  cause  is  affirmed. 
•Costs  awarded  to  respondent 

MORGAN  and  RICE,  JJ.,  concur. 


ETANS  STATD  BANK  v.  SKEBN  et  al. 
(Supreme  Court  of  Idaho.    Oct  1,  1917.) 

1.  Appeai,  and  Ekbob  4=>78(1)— NonappeaI/- 
ABLE  Ordebb— "Final  Jddoment." 

Neither  an  order  appointing  a  receiver  of 
mortgaged  personal  property,  an  order  denying 
and  overrulm^  a  motion  to  vacate  and  set  aside 
the  receiverslup,  nor  an  order  authorizing  and 
directing  the  sale  of  the  property  is  a  final  judg- 
ment, but  such  orders  are  interiocutory,  and  are 
not  reviewable  upon  direct  appeal  therefrom. 

[Ed.  Mote^ — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment] 

2.  Appeal  and  Ebbob  «s976(1)  —  "Finai. 
Judgment." 

A  final  judgment  is  one  which  disposes  of 
the  subject-matter  of  the  controversies  or  deter^ 
mines  the  litigation  between  the  parties  on  the 
merits. 

3.  Appeal  and  Ebbor  «=s>SO(e)— "Interlocu- 
tory Decree  ob  Jtjdohknt"  —  "Inteblocu- 
tjtoby  Obdeb." 

A  judgment  or  order  or  decree  which  is  in- 
termediate or  incomplete  and  while  settling  some 
of  the  rights  of  the  parties  leaves  something  re- 
maining to  be  done  in  the  adjudication  of  their 
substantial  rights  is  interlocutory. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interloc- 
utory Decree  or  Judgment;  Interlocutory  Or- 
der.] 

Appeal  from  District  Conrt,  Power  Coun- 
ty ;  J.  J.  (Juheen,  Judge. 

Acdon  by  the  Evans  State  Bank  against 
Margaret  Skeen  and  others.  From  an  order 
appointing  a  receiver,  an  order  overruling  a 
motion  to  vacate  the  receivership,  and  an  or- 
der directing  the  sale  of  property  held  there- 
under, defendants  appeal.    Dismissed. 

See,  also,  29  Idaho,  331,  168  Pac.  1072. 

J.  Ben  Hall,  of  Pocatello,  and  Maurice  M. 
Myers,  of  American  Falls,  for  appellants. 
McDougali  &  Jones,  of  Pocatello,  and  Isaac 
E.  McDougall,  of  American  Falls,  for  re- 
spondent. 

MORGAN,  J.  This  case  comes  before  the 
court  upon  appeal  from  an  order  appointing 
a  receiver  of  mortgaged  personal  property, 
an  order  denying  and  overruling  a  motion  to 
vacate  and  set  aside  the  receivership,  and  an 
order  authorizing  and  directing  the  sale  of 
die  property.  Respondent  has  moved  for  a 
dismissal  upon  the  ground,  among  others, 
that  the  orders  are  not  final,  hut  interlocuto- 
ry, and  that  neither  of  them  is  reviewable 
upon  direct  appeal  therefrom.  Any  addition- 
al facts  necessary  to  an  understanding  of 
what  will  be  said  In  disposing  of  this  motion 
are  to  be  found  in  Skeen  v.  District  Court 
29  Idaho,  331,  158  Pac.  1072. 

[1]  The  right  to  appeal,  in  this  state,  is 
conferred  by  legislative  authority,  and  if  It 
exists  it  must  be  found  in  the  Constitution 
or  statutes.  It  has  been  contended  fhat  all 
orders  and  decisions  of  district  courts  are 
made  appealable  by  section  9,  art  5,  of  the 
Constitution,  wherein  it  is  provided  that  the 
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Supreme  Contt  shall  have  jurisdiction  to  re- 
ylew,  upon  appeal,  any  decision  of  the  district 
courts,  or  the  Judges  thereof,  but  this  section 
must  be  read  and  considered  together  with 
section  13  of  the  same  article,  directing  that 
the  Legislature  sluill  provide  a  proi)er  sys- 
tem of  appeals.  In  the  discharge  of  the  duty 
Imposed  ui)on  it  by  section  13,  art.  5,  of  the 
Constitution,  above  mentioned,  the  legisla- 
ture, in  section  4800,  Rev.  Codes,  has  pro- 
vided: 

"A  judgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final,  may  be  reviewed  as 
prescribed  in  this  Code,  and  not  otherwise." 

Section  4807,  Rev.  Codes,  as  amended  by 
chapter  111,  Sess.  Iaws  1911,  p.  367,  and  by 
chapter  80,  Sess.  Laws  1915,  p.  193,  designate 
the  judgments  and  orders  of  district  courts 
from  which  appeals  may  be  talcen  to  this 
court,  and  they  are:  A  final  judgment  In  an 
action  or  special  proceeding  commenced  in 
the  court  in  which  the  same  is  rendered;  a 
judgment  rendered  on  appeal  from  an  In- 
ferior court ;  a  judgment  rendered  on  an  ap- 
peal from  an  order,  decision,  or  action  of  a 
board  of  county  commissioners;  an  order 
granting  or  refusing  to  grant  a  new  trial ; 
an  order  granting  or  dissolving  an  injunc- 
tion ;  an  order  refusing  to  grant  or  dissolve 
an  Injunction;  an  order  dissolving  or  refus- 
ing to  dissolve  an  attachment;,  an  order 
granting  or  refusing  to  grant  a  change  of 
place  of  trial ;  any  special  order  made  after 
final  Judgment;  and  an  Interlocutory  judg- 
ment in  actions  for  partition  of  real  proper- 
ty. While  other  legislative  enactments  pro- 
vide for  appeals  from  the  district  courts  to 
tills  court  in  certain  cases,  none  of  them  ap- 
ply to  the  question  here  under  consideration. 

[2,  3]  A  final  judgment  has  been  defined  to 
be  one  which  disposes  of  the  subject-matter 
of  the  controversy  or  determines  the  litiga- 
tion between  the  parties  on  its  merits.  A 
judgment,  order,  or  decree  which  is  inter- 
mediate or  incomplete  and,  while  it  settles 
some  of  the  rights  of  the  parties,  leaves, 
something  remaining  to  be  done  in  the  adju- 
dication of  their  substantial  rights  in  the  case 
by  the  court  entertaining  jurisdiction  of  the 
same,  is  interlocutory.'  3  C.  J.  441.  Apply- 
ing these  definitions  to  the  orders  here  at- 
tempted to  be  appealed  from  it  will  be  seen 
at  once  that  they  are  interlocutory  and  not 
final.  An  examination  of  section  4807,  Rev. 
Codes,  as  amended,  discloses  that  no  appeal 
has  been  provided  for  from  an  order  appoint- 
ing a  receiver,  from  an  order  denying  and 
overruling  a  motion  to  vacate  a  receivership, 
or  from  an  order  authorizing  and  directing 
the  sale  of  property  held  thereunder.  We 
conclude,  therefore,  that  these  orders  are  not 
appealable,  and  that  the  moUon  to  dismiss 
must  be  sustained. 


Counsel  for  appellant  relies  up<m  an  obser- 
vation made  by  this  court  in  the  case  of 
Chemung  Mining  Co.  v.  Hanley,  11  Idaho, 
802,  81  Pac.  619,  as  follows: 

"Under  the  provisions  of  section  9,  article  5, 


Constitution,  this  court  has  jju- 


er  tne  p; 
of  our    *    •    *     _ 

risdiction  to  review,  upon  appeal,  any  ded«fon 
of  the  district  court  or  the  judges  thereof.  An 
order  granting  or  refusing  a  motion  for  the  ap- 
pointment of  a  receiver  is  a  decision,  and  such 
decision  is  appealable;  therefore  the  order  of 
the  district  court  denying  the  appointment  of  a 
receiver  in  tliis  case  is  an  appealable  order." 

The  foregoing  quotation  is  misleading  and. 
If  capable  only  of  the  construction  which  its 
language,  read  and  unexplained,  seems  to 
justify,  we  would  not  hesitate  to  expressly 
overrule  It.  But  this  court  in  Utah  Ass'n  of 
Credit  Men  v.  Budge,  16  Idaho,  751,  102  Pac 
390,  691,  after  quoting  the  statement  from 
Chemung  Mining  Co.  v.  Hanley,  above  re- 
cited, said: 

"That  holding  seems  to  have  been  construed  by 
some  to  mean  that  an  appeal  ma;  be  taken  di- 
rectly from  any  order  or  decision  that  a  district 
court  can  make.  This  is  entirely  erroneous. 
The  Constitntibn  does  not  so  provide.  It  author- 
izes and  empowers  this  court  to  review  upon 
appeal  any  decision  that  a  district  court  may 
make,  but  it  does  not  give  a  direct  appeal  from 
every  order  and  decision  a  trial  court  makes.  If 
that  view  prevailed,  there  would  be  no  such 
thing  as  reaching  a  final  judgment  in  a  trial 
court  in  a  contested  case  in  any  reasonable 
length  of  time.  If  cases  were  tied  up  from  time 
to  time  until  an  appeal  could  be  taken  from 
every  order  and  decision  made  bv  the  court  in 
the  course  of  a  trial,  there  woald  be  no  end  to 
a  case.  The  Constitution  does  not  mean  any 
such  thing.  It  does  mean,  however,  that  when 
an  appeal  is  taken  from  an  appealable  order 
or  judgment,  that  this  court  has  the  jurisdiction 
and  authority  to  review  any  and  all  orders  and 
decisions  made  by  the  trial  court  to  which  the 
party  has  duly  excepted  and  preserved  his  objec- 
tion and  exception  in  the  manner  and  form  pro- 
vided by  law." 

See,  also,  Mahoney  v.  Elliott  8  Idaho,  35^ 
69  Pac.  108;  Maple  v.  WiUiams,  15  Idaho^ 
642,  98  Pac.  848 ;  Welser  Irr.  District  v.  Mid- 
dle Valley,  etc.,  Co.,  28  Idaho,  548,  155  Pae. 
484.  In  Keane  v.  Kibble,  28  Idaho,  274,  154 
Pac.  972,  a  case  very  much  like  the  one  here 
under  consideration,  this  court  inadvertently 
entertained  an  appeal  from  an  order  ap- 
pointing a  receiver  and  from  an  order  deny- 
ing a  motion  to  set  aside  the  apix)lntment. 
In  that  case  no  motion  to  dismiss  was  made, 
nor  was  the  right  to  appeal  from  the  orders 
in  any  manner  questioned,  and  the  point  here 
decided  escaped  the  attention  of  the  court. 
Had  a  motion  been  made  to  dismiss  the  apt- 
peal  upon  the  ground  that  the  orders  were- 
not  appealable,  it  would  have  been  sustained. 

The  appeal  Is  dismissed.  Coats  are  award- 
ed to  respondent. 

BUDGE,  C  J.,  and  RIOB,  J.,  concur. 
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BAIUilB  ▼.  COLUMBIA  GOLD 

MINING  CO. 

BICHABDSON  t.  BACKUS  et  aL 

(Supreme  Court  of  Oregon.    Oct.  16,  1917.) 

1.  Equitt  ®=»S8  —  Limitation  ot  Actions 
«=»175— Laches— Waiveb. 

Defenses  of  laches  and  limitations  can  be 
'waived,  and  are  deemed  waived  unless  asserted 
by  the  litigant  entitled  to  assert  them. 

2.  ElquiTT  ®=»84  —  Limitation  of  Actions 
4s»12(l)— Laches— Right  to  Asbebt. 

If  a  euit  by  a  minority  stockholder  against 
the  corporation  and  others  be  one  bronght  in 
its  right  to  recover  for  it  money  abstracted  from. 
its  treasury,  it  cannot  assert  defenses  of  laches 
and  limitation*;  but  otherwise  if  the  suit  is 
an  equitable  demand  on  it  for  plaintiff's  share 
of  a  fund  which  should  have  been  distributed 
as  dividends,  in  which  case  it  is  the  adverse 
party. 

3.  Cobporations  «=s>152  —  Ditioekdb  —  Dec- 
la  ration. 

Generally  a  corporation's  officers  are  sole 
Judges  of  the  propriety  of  declaring  dividends; 
and  a  minority  stockholder  may  compel  a  dec- 
laration only  on  clearly  showing  that  the  direc- 
tors are  guilty  of  fraud  or  bad  faith  in  accumu- 
lating a  Targe  surplus  and  refusing  dividends. 

4.  CoBPORATioNa  ©=»34(6)  —  Cobfobate  Fic- 
tion—EJstopfei,  to  Dent. 

Neither  is  plaintiff  in  a  position  to  contend 
that  a  corporation  is  a  fiction,  nor  can  the  court 
hold  it  such,  where  the  company  was  organiz- 
ed for  a  lawful  purpose,  and  for  years  carried 
on  a  lawful  business,  and  plaintiff  participat- 
ed in  its  organization,  and  all  those  years  serv- 
ed it  as  director  and  salaried  employ^,  and  made 
reports  on  its  behalf  to  the  corporation  commis- 
sioner, and  sues  as  ovmer  of  shares  of  its  stock, 
and  has  received  dividends  thereon,  and  in  his 
complaint  alleges  its  corporate  existence. 
8.  Pbocess  €=>86— Sebvice  by  Publication. 

The  seizure  or  control  of  the  res  which  will 
jostify  service  by  publication  need  not  be  by 
attachment,  but  may  be  by  bill  In  eqaity. 

6.  Process  «=»8»— Sebvioe  by  Publication. 

Service  by  publication  cannot  be  made  un- 
less the  court,  when  the  substituted  service  is 
invoked,  has  possession  of  some  property  belong- 
ing to  the  defendant  so  as  to  be  served. 

7.  Cobfobations  «=557(4)— Minobity  Stock- 

HOLDKBS— RECEIVEB. 

It  is  within  the  general  power  of  a  court 
of  equity  to  grant  a  receivership  over  a  cor- 
poration, whidi  wUl  not  work  a  dissolution  of 
it,  where  through  it  the  relief  of  a  minority 
stockholder  against  the  fraud  of  majority  hold- 
ers can  be  b^t  worked  out;  and  where  there 
are  no  innocent  stockholders  or  creditote  liable 
to  be  injured  thereby  this  will  be  done;  L.  O. 
L.  §  1108,  stating  circumstances  under  which 
a  receiver  may  be  appointed,  not  divesting  or 
abridging,  but  enlarging  this  Jarjsdiction  inher- 
ent in  courts  of  equity. 

8.  Mines  and  Minbbals  9=953— Option  Con- 
tbaci^-constbcction. 

'  Contract  of  plaintiff  vrith  the  company  own- 
ing a  mine  subject  to  a  mortgage,  giving  him 
option  of  purchasing  for  a  certain  amount  5 
per  cent,  interest  in  the  "equity  now  owned  by" 
said  company  in  the  mine,  does  not  entitle  him 
to  5  per  C9at.  interest  in  the  property,  free  of 
mortgage. 

9.  COBPOBATIONS  «=»388<4)— Minobitt  Stook- 
HOLDEBS— Acquiescence  in  Divebsion  of 
Funds. 

Evidence  in  minoritj^  stockholder's  suit  held 
to  show  he  acquiesced  m  diversion  of  corpora- 
tion's funds  by  way  of  loan  or  investment,  and 
so  was  not  entitled  to  relief  on  account  thereof. 


In  BaiDC.    Appeal  from  Circuit  Oonrt,  Bak- 
er Coonty ;   Gustav  Anderson,  Judge. 
On  rehearing.    Denied. 
For  former  opinion,  see  166  Pac.  965. 

Harris  Richardson,  of  St.  Paul,  Minn.,  and 
M.  D.  Clifford,  of  Baker,  for  appellanta 
James  H.  Nichols,  Smith  &  Smith,  and  John 
L.  Rand,  all  of  Baker,  for  respondent 

McCAMANT,  3.  As  requested  by  plalntifTs 
petition  for  a  rehearing,  we  have  read  again 
plaintiff's  briefs.  We  have  also  re-read  large 
portions  of  the  testimony  and  many  of  the  ex- 
hibits. We  mave  re-examined  the  amended 
complaint  on  which  the  case  was  tried,  and 
have  tested  It  by  the  rule  laid  down  In  Olds 
V.  Gary,  13  Or.  362,  10  Pac.  786,  and  Oregon 
&  California  B.  R.  Co.  v.  Jackson  County,  38 
Or.  589,  597,  64  Pac.  307,  65  Pac  369.  This 
pleading  Is  fatally  defective  even  under  the 
liberal  rule  of  construction  prescribed  by 
these  authorities.  The  case  Is  not  one  of  a 
defective  statement  of  a  good  cause  of  suit, 
but  of  a  failure  t^  state  a  cause  of  suit  As 
pointed  out  in  the  first  opinion,  the  amended 
complaint  omits  a  number  of  essential  al- 
legations. 

[1 , 2]  It  is  contended  that  the  Columbia 
Company  Is  in  no  position  to  raise  the  ques- 
tions of  laches  and  the  statute  of  limitations. 
If  the  suit  is  to  be  treated  as  one  brought  in 
the  right  of  the  Columbia  Comiwny  to  recover 
for  it  moneys  abstracted  from  its  treasury, 
this  contention  is  sound.  These  defenses  can 
be  waived,  and  they  are  deemed  waived  un- 
less asserted  by  the  litigant  entitled  to  assert 
them.  Davis  v.  Davis,  20  Or.  78,  84,  25  Pac. 
140;  Creason  r.  Douglas  County,  167  Pac. 
796,  decided  October  9, 1917.  The  parties  en- 
titled to  assert  or  waive  these  defenses,  in 
the  case  supposed,  would  be  the  defendant 
Backus  and  the  others  charged  with  the 
frauds  relied  on. 

In  his  petition  for  a  rehearing  plaintiff 
repudiates  the  suggestion  that  this  suit  is 
brought  In  the  right  of  the  Columbia  Com- 
pany. He  cMistrues  his  suit  as  an  equitable 
demand  on  the  corporation  for  his  share  of 
the  fund  whl(^  should  have  been  distributed 
as  a  dividend.  In  this  view  of  the  case  the 
Columbia  Company  is  the  adverse  party  and 
Is  entitled,  at  its  election,  to  insist  on  Its  de- 
fenses of  laches  and  the  statute  of  limita- 
tions. 

[I]  The  amended  c«xoplalnt  wholly  falls 
to  state  facts  showing  that  plaintiff  is  en- 
titled to  declare  his  own  dividend,  or  to  have 
the  court  require  the  corporation  so  to  do. 
The  authority  chiefly  relied  on  is  Fougeray 
V.  Cord,  50  N.  J.  Eq.  185,  24  Atl.  499.  This 
was  a  suit  brought  by  a  minority  stockholder 
In  the  right  of  a  corporation.  He  showed 
that  its  assets  consisted  wholly  of  profits  In 
which  he  was  entitled  to  participate.  It 
clearly  appeared  that  the  failure  to  declare 
dividends  was  due  to  the  fraudulent  design 
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of  the  directors  to  derive  plaintiff  ot  bis 
share  of  the  profits.  The  purposes  for  whldti 
the  corporation  was  organized  had  been  for 
the  most  part  sul>6erved,  and  the  defendants 
had  transferred  its  assets  fraudulently  to  a 
new  corporation  in  whose  name  they  were 
transacting  business.  The  assets  consisted 
of  town  lots,  bills  rec^vable,  and  liquid  se- 
curities, all  of  which  were  readly  divisible. 
Plaintiff  secured  personal  service  on  the  de- 
fendants and  the  decree  provided'  for  a  re- 
ceiver who  should  divide  the  assets  equally 
among  the  stockholders.  It  affirmatively  ap- 
peared that  there  were  no  creditors  and  that 
the  corporation  no  longer  required  any  cap- 
ital. 

In  the  amended  complaint  In  the  Instant 
case  it  does  not  appear  that  the  corporate  en- 
terprise has  been  subserved  or  abandoned; 
there  are  no  allegations  from  which  the  capi- 
tal requirements  of  the  company  can  be  in- 
ferred ;  and  plaintiff  does  not  show  that  the 
directors  are  abusing  their  discretion  in  with- 
holding dividends.  The  rule  of  law  appli- 
cable is  correctly  stated  in>4  Thompson  on 
Corporations  (2d  Ed.)  S  4509: 

"As  a  general  rule,  the  officrers  of  a  corporation 
are  the  sole  judges  of  the  propriety  of  declaring 
dividends;  tnit  when  directors  use  their  powers 
illegally,  wantonly,  or  oppressively,  a  court  of 
equity,  at  the  instance  of  a  minority  stockhold- 
er, will  interfere  to  prevent  such  misconduct. 
Thus  a  minority  stockholder  may  compel  the 
declaration  of  dividends  where  be  clearly  shows 
that  the  directors  are  guilty  of  fraud  or  bad 
faith  in  accumulating  a  large  surplus  and  re- 
fusing to  pay  dividends." 

The  rule  is  also  illustrated  by  the  follow- 
ing cases:  Eiscock  v.  Lacy,  9  Misc.  Rep.  578, 
30  N.  Y.  Supp.  860,  872,  873;  Boardman  v. 
Lake  Shore  Co.,  84  N.  T.  157 ;  JVtorey  v.  Fish 
Bros.  Co.,  108  Wis.  620,  529,  84  N.  W.  862. 
The  first  of  these  cases  is  valuable  as  showing 
the  care  which  should  be  exercised  in  this 
class  of  litigation.  The  record  showed  a  con- 
ei>iracy  to  prevent  the  declaration  of  a  div- 
idend by  absorbing  profits  and  by  concealing 
the  extent  of  the  assets  through  fraudulent 
charges  on  the  books.  The  court  carefully 
investigated  the  financial  condition  of  the 
corporatl(Xi  and  conservatively  determined 
the  fund  which  plaintifta  were  entitled 
to  have  distributed  in  a  dividend.  By 
amendment  of  bis  pleadings  and  by  further 
proof  plaintiff  may  bring  himself  within  the 
operation  of  these  authorities  which  he  cites, 
but  tn  the  present  state  of  the  record  neither 
his  allegations  nor  his  proofs  entitle  him  to 
relief  in  the  form  of  dividends. 

[4]  Plaintiff  as]»  us  to  disregard  what  he 
calls  "the  corporate  Action,"  and  cites  2  Cook 
on  Corporations  (5th  Ed.),  f  663,  First  Na- 
tional Bank  V.  Trefaeln,  59  Ohio  St.  816,  62 
M.  E.  834,  and  Bennett  y.  Minott,  28  Or.  839, 
347,  39  Pac  997,  44  Pac.  288.  These  author- 
ities hold  that  where  s  corporation  Is  organ- 
ised for  a  fratidnlent  or  unlawful  purpose;, 
and  where  the  rights  of  Innocent  parties  are 
net  involved,  equity  will  disregard  the  cor- 


porate fiction.  The  Ohio  and  Oregon  cases 
had  to  do  with  the  organization  of  corpora- 
tions by  insolvent  debtors,  who  transferred 
assets,  to  the  corporations  In  fraud  of  their 
creditors.  The  Ohio  court  treated  the  fraud- 
ulent conveyance  as  an  asslgnmoit  for  the 
benefit  of  creditors  as  required  by  an  OIilo 
statute.  This  court  treated  the  fraudulent 
conveyance  as  void  at  the  instance  of  credi- 
tors of  the  grantor,  and  subjected  the  prop- 
erty to  the  payment  of  the  grantor's  debts. 

The  Columbia  Company  was  organized  for 
a  lawful  purpose.  From  July,  1897,  to  Sep- 
tember, 1915,  it  was  engaged  In  the  conduct 
of  a  lawful  business.  Plaintiff  participated 
in  its  organization  and  during  all  those  years 
served  it  as  director  and  salaried  employ& 
He  made  reports  from  year  to  year  oa  be- 
half of  the  corporation  to  the  corporatlcHi 
commissioner.  In  the  ninth  paragraph  of 
his  amended  complaint  plaintiff  alleges  the 
corporate  existence  of  the  Columbia  Com- 
pany; he  sues  as  the  owner  of  75  shares  of 
its  capital  stock.  Plaintiff  has  received  con- 
siderable sums  of  money  as  dividends  on  his 
stock.  He  is  in  no  position  to  contend  tliat 
this  corporation  Is  a  fiction,  nor  can  this 
court  so  hold. 

[J,  6]  Plaintiff  finds  fault  with  our  holding 
that  his  attempted  service  by  pablication  was 
ineffectual.  It  was  not  Intended  by  the  for- 
mer opinion  to  announce  the  rule  that  there 
can  be  no  service  by  publication  without  a 
prior  attachment  on  which  to  base  it  The 
seizure  or  control  of  the  res  which  will  Jus- 
tify such  substituted  service  may  be  by  bill 
in  equity.  Hawkins  v.  Doe,  60  Or.  437,  439, 
440,  119  Pac.  754,  Ann.  Ca&  1914A,  765; 
State  v.  First  National  Bank,  61  Or.  661,  656, 
123  Pac.  712,  Ann.  Cas.  1914B,  153.  But 
all  the  authorities  hold  that  such  service  can- 
not lie  made  unless  the  court,  at  the  time 
when  the  substituted  service  is  invoked,  has 
possession  of  some  property  belonging  to  the 
defendant  so  to  lie  aerred.  If  this  were  a 
suit  to  esteblish  and  foreclose  a  lien  on  the 
majority  stock  of  the  Columbia  Company  and 
Backus-Brooks  Company,  the  Maine  corpora- 
tion which  t>eneaclally  owns  the  majority 
stock,  were  a  jmrty  to  the  suit,  a  service  by 
publication  could  be  had  on  said  defendant, 
and  if  it  failed  to  appear  a  decree  with  ref- 
erence to  the  stock  could  be  passed.  Jellenlk 
v.  Huron  Copper  Mining  Co.,  177  U.  S.  1,  20 
Sup.  Ct  659,  563,  44  li.  Ed.  647.  But  the 
mine  and  the  fund  of  $14,756.88  paid  Into 
court  were  the  property  of  the  Columbia 
Company.  Neither  at  law  nor  in  equity  did 
they  belong  to  the  defendants  on  whom  serv- 
ice by  publication  was  undertaken  to  be 
had.  Sudi  attempted  service  was  ineffec- 
tual and  nugatory. 

Wi  It  Is  asserted  In  plaintiff's  petition  Uiat 
when  this  suit  was  brought  there  was  no 
ground  for  the  appointment  of  a  receiver. 
We  have  no  disposition  to  force  a  receiver- 
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ship  on  these  parties  unless  plaintiff  elects 
to  ask  for  it,  but  for  the  sake  ol  clarifying 
our  previous  opinion  we  answer  the  sug- 
gestion of  plaintiff.  We  are  (Sted  to  a  line 
of  authority  to  the  effect  that  equity  has 
no  jurisdiction  to  dissolve  a  corporati<m  un- 
less such  Jurisdiction  is  conferred  by  statute, 
and  that  a  receivership  whidi  would  be 
equivalent  to  a  dissolution  will  not  be  grant- 
ed. The  receivership  suggested  in  our  previ- 
ous opinicm  would  not  dissolve  the  C!olumbia 
Company.  It  is  within  the  general  powers  of 
a  court  of  equity  to  grant  a  receivership  over 
a  corporation  where,  through  such  receiver- 
ship, the  relief  of  a  minority  stockholder  can 
be  best  worked  out  Smith  on  Receiverships, 
S  225c,  p.  359;  2  Machen  on  Modem  Law  of 
Corporations,  {  U61,  p.  958 ;  Miner  v.  Belle 
Isle  Ca,  93  Mich.  97,  112,  63  N.  W.  218,  17 
I*  B.  A.  412;  State  v.  District  Court,  15 
Mont.  324,  333-339,  39  Pac.  316,  27  h.  K.  A. 
392,  48  Am.  St.  Rep.  682.  The  right  Ui  to  be 
exercised  sparingly  and  with  great  caution, 
to  the  end  that  the  innocent  be  not  made  to 
suffer  with  or  for  the  guilty.  Columbia  Oo. 
v.  Washed  Bar  Co.  (C.  U)  13«  Fed.  710,  712 ; 
Bauer  v.  Haggerty,  42  Wash.  813.  84  Pac. 
871 ;  Ponca  Mill  Co.  v.  Mlkesell,  55  Neb.  98, 
101,  76  N.  W.  46.  But  where  there  are  no 
innocent  stockh<dders  or  creditors  liable  to 
injury  from  the  appointment  and  where  the 
rights  of  a  minority  stockholder  victimized 
by  the  frauds  of  the  majority  can  best  be 
secured  to  him  through  a  receivership,  the 
relief  will  be  granted.  Hampton  v.  Bu- 
chanan, 51  Wash.  155,  163,  98  Pac.  374; 
Fougeray  v.  Cord,  60  N.  J.  Eq.  185,  201,  24 
AtU  499.  SecUon  1108,  U  O.  L.,  does  not 
divest  this  jurisdiction  inherent  In  courts  of 
equity;  the  office  of  the  statute  is  not  to 
abridge,  but  to  enlarge,  this  Jurisdiction. 

[8]  Plaintiff's  petition  presses  upon  us  with 
much  earnestness  the  contention  that  we  are 
in  error  in  the  contrnction  placed  on  the  con- 
tract by  which  plaintiff  acquired  his  interest 
in  the  mine  and  Ills  stock  in  the  Columbia 
Company.  The  contract  in  question  was  ex- 
ecuted January  7,  1897,  prior  to  the  incor- 
poration of  the  Columbia  Company,  and  at 
a  time  when  only  a  small  part  of  the  purchase 
price  of  the  mine  had  been  paid.  The  dis- 
pute on  this  branch  of  the  case  has  to  do 
with  plaintiff's  contention  that  B.  W.  Backus 
I>umber  Company  was  obligated  to  pay  to  the 
vendors  the  balance  of  the  purchase  price, 
and  that  the  defendants  were  guilty  of  a  mis- 
appropriation of  the  fnn^s  of  the  Columbia 
Company  in  using  $60,000  of  them  with  in- 
terest in  the  payment  of  the  balance  of  this 
imrcliase  price.    The  agreement  is  as  follows: 

"Memorandum  of  agreement  made  and  enter- 
ed into  by  and  between  the  R.  W.  Backus  Lum- 
ber Company,  party  of  the  first  part,  and  Frank 
S.  Bailbe,  party  of  the  second  part,  both  of 
MinDeapolis,  Hennepin  county,  Minnesota,  to 
wit: 

"Now  whereas  the  said  first  party  is  the  own- 
er  of  the   property    known   as   the   'Columbia 
Mine,'  as  is  shown  by  a  certain  lease  and  deed 
167  P^74 


in  escrow,  made  and  executed  on  the  seven- 
teenth of  August.  1896,  a  copy  of  which  is  on 
file  in  the  office  of  the  register  of  deeds  of  Baker 
county,  Oregon,  made  by  Henry  Cable,  Irwin 
Cable,  and  Marion  Cable,  vendors,  all  ol  Baker 
county,  Oregon,  and  R.  C.  Leavitt,  of  Minne- 
apolis, Hennepin  county,  Minnesota,  purchaser 
in  behalf  of  -the  said  B.  W.  Backus  I^umber 
Company,  of  which  he  is  its  vice  president. 
All  of  the  above  property  named  in  the  above 
deed  and  lease  and  all  other  property  acquired 
since  that  date  by  Frank  S.  Baillie,  or  any 
other  persons,  now  belongs  to  this  property,  and 
is  all  j<rintly  known  hereafter  for  the  sake  of 
convenience  as  the  'Columbia  Mine.' 

"And  whereas,  it  is  agreed  that  the  said 
Baillie  shall  enter  at  once  into  the  employ  of 
the  said  first  party  hereto  as  active  manager 
of  the  'Columbia  Mine,'  and  to  so  remain  as 
long  as  such  employment  is  mutually  satisfac- 
tory, and  for  such  services  he  shall  receive  a 
salary  of  $100  per  month  and  all  his  expenses 
while  in  service  together  with  his  railroad  fare 
and  traveling  expenses,  including  four  or  six 
trips  to  Minneapolis  from  the  mine  per  annum, 
if  he  should  find  it  necessary  or  convenient,  and 
for  the  two  and  one-half  months'  services  al- 
ready rendered  the  sum  of  $115  per  month  and 
expenses.  And  as  a  further  consideration, 
should  his  services  prove  mutually  satisfactory, 
it  is  hereby  agreed  that  said  Baillie  shall  have 
the  privilege  of  purchasing  a  6  per  cent,  inter- 
est in  the  equity  now  otoned  by  »aid  first  party 
in  said  'Columbia  Mine'  at  the  agreed  prfce  of 
$5,000,  on  the  following  terms  to  wit,  the  sum 
of  $1,000  in  cash  the  receipt  of  which  is  hereby 
acknowled^,  and  the  remaining  sum  of  $4,000 
shall  bear  interest  at  the  rate  of  8  per  cent,  per 
annum,  and  shall  be  paid  at  the  convenience  of 
said  Baillie,  but  within  a  period  of  five  years 
from  this  date,  provided,  however,  that  no  divi- 
dend or  profits  from  said  'Columbia  Mine'  shall 
be  paid  to  said  Baillie  until  said  five  per  cent, 
interest  shall  have  been  paid  in  full,  either  out 
of  his  share  of  profits  or  otherwise.  It  is  fur- 
ther agreed  that  should  this  property  lie  incor- 
pornted  and  the  stock  of  same  issued,  the  said 
Baillie  shall  have  the  privilege  of  having  his 
stock  issued  and  giving  a  note  for  balance  of 
his  purchase  price  and  attaching  to  same  the 
stock  to  be  allotted  to  him  amounting  to  five 
per  cent,  as  collateral  for  the  payment  of  said 
note,  and  it  is  also  further  agreed  that  should 
the  said  Baillie  sever  his  active  connection  with 
this  company  within  five  years  from  date,  either 
on  account  of  a  dissatisfaction  or  for  any  other 
reason,  then,  in  that  case,  the  said  first  party 
in  consideration  of  one  dollar  In  hand  paid,  re- 
ceipt of  which  is  hereby  acknowledged,  shall 
have  the  privilege  of  purchasing  back  the  afore- 
said five  per  cent,  interest,  vrhether  the  game 
had  been  fully  paid  for  or  not,  for  the  sum  ac- 
tually paid  by  the  said  Baillie  for  the  same,  to- 
gether with  8  per  cent,  interest  from  the  dates 
of  the  payments  made  by  him. 

"In  consideration  of  all  the  above,  it  is  also 
agreed  by  the  parties  hereto  that  the  said  Baillie 
shall  give  to  first  party  the  benefit  of  his  entire 
time  and  ability  during  the  time  of  his  connec- 
tion with  the  'Columbia  Mine.' " 

The  words  In  Italics,  "equity  now  owned  by 
said  first  party  in,"  were  not  in  the  first  draft 
of  the  agreement  They  were  Interlined 
therein  by  the  defendant  Backus.  When  the 
first  draft  was  so  amended,  it  was  copied  by 
plaintiff  In  his  own  handwriting  and  signed 
as  above.  Some  six  months  later,  on  July 
80, 1897,  the  Columbia  Company  was  Incorpo- 
rated, and  the  Leavitt  option  or  lease  was 
assigned  to  it  In  payment  for  the  stock  sub- 
scribed. Cable  Bros.,  the  vendors,  were  in- 
I  duced  to  give  a  deed  to  the  Columbia  Compa- 
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ny  and  this  corporation  executed  to  them  on 
Augnst  5, 1897,  a  mortgage  In  the  sum  of  (60,- 
000,  covering  the  mine.  This  mortgage  was 
subseriuently  paid  with  Columbia  Company 
^nds. 

The  evidence  shows  tliat  plaintiff  was  fa- 
aiillar  with  these  transactions  at  all  times, 
and  that  he  made  no  objection  to  them  until 
shortly  before  the  bringing  of  this  suit  In. 

1915.  If  the  contract  had  been  signed  in  the 
form  in  whidi  it  was  originally  drawn,  plain- 
tiff's contention  would  probably  be  sound. 
There  might  possibly  be  some  doubt  as  to  the 
construction  of  the  agreement  in  that  event, 
because  the  ownership  of  the  E>.  W.  Backus 
Lumber  Company  is  referred  to  the  contract 
with  Cable  Bros.,  and  that  contract  shows  the 
ownership  to  be  the  equitable  title  of  a  ven- 
dee In  a  contract  of  sale,  which  is,  of  course, 
subject  to  the  payment  of  the  remainder  of 
the  purchase  price.  But  the  contract  as  final- 
ly signed  is  free  from  ambiguity.  Plaintiff's 
agreement  was  to  pay  $S,000  for  a  5  per  cent, 
interest  In  the  equity  in  the  property  owned 
January  7,  1897,  by  the  B.  W.  Backus  Lum- 
ber Company.  Such  was  the  practical  con- 
struction given  the  contract  by  the  parties. 
The  circumstances  to  which  plaintiff  directs 
our  attention  show  that  a  bard  bargain  was 
driven  with  plaintiff,  but  they  are  not  ef- 
fectual to  modify  the  plain  meaning  of  the 
contract  actually  executed. 

[9]  It  Is  contended  that  the  entries  in  the 
books  with  reference  to  the  accounts  of  the 
Midland  Mining  &  Milling  Company  and  the 
Northern  Mining  &  Trading  Company  misled 
plaintiff  and  that  therefore  he  should  not  be 
held  to  have  acquiesced  in  these  diversions  of 
funds.  The  contention  is  that  the  entries 
charged  plaintiff  only  with  notice  of  loans, 
while  the  fact  was  that  Investments  were 
made  with  the  funds  of  the  Columbia  Com- 
pany. As  regards  the  Midland  Company,  the 
contention  cannot  be  upheld.  The  account 
on  the  books  of'  the  Columbia  Company  re- 
cites the  purchase  of  stock  from  different 
parties  and  the  levy  of  assessments  on  this 
stock.  The  correspondence  to  which  plaintiff 
was  a  party  discusses  the  wisdom  of  patent- 
ing two  of  the  mining  claims,  and  there  was 
an  effort  to  sell  the  property  in  which  plain- 
tiff participated.  The  expense  of  plaintiff  ou 
a  side  trip  to  Uenver  for  the  purpose  of  sell- 
ing this  property  was  paid  by  the  Columbia 
Company.  Plaintiff  must  have  known  for 
nearly  16  years  of  this  Investment  and  the 
record  shows  no  protest  on  his  part  untU 

1916,  immediately  prior  to  the  bringing  of 
this  suit 

The  record  is  less  clear  in  the  case  of  the 
Northern  Mining  &  Trading  Company.  The 
bookkeeping  is  equivocal,  but  most  of  the  en- 
tries would  suggest  to  a  reasonable  man  that 
money  of  the  Columbia  Company  had  been 
loaned  to  the  Northern  Company.  Plaintiff 
shows  that  the  notes  held  by  the  Columbia 


Company  were  executed  wttbout  authority 
from  the  Northern  Company  and  represented 
no  debt  owing  by  it.  There  is  evidence,  how- 
ever, that  plaintiff  understood  that  the  Oo- 
Inmbia  Company  was  interested  in  the  Nome 
properties  of  the  Northern  Company  in  some 
other  sense  than  as  a  creditor.  Several  wit- 
nesses for  the  defendants  testify  explicitly 
to  notice  brought  home  to  plaintiff,  and  they 
are  corroborated  by  letters  written  by  plain- 
tiff in  which  he  speaks  of  these  Nome  mines 
as  "our  properties."  Plaintiff  wholly  falls  to 
show  that  the  notes  of  the  Northern  Compa- 
ny would  have  more  value  than  its  stock. 
The  evidence  makes  oat  a  clear  case  of  ac- 
quiescence by  plaintiff  for  16  years  In  the  di- 
version of  these  funds  either  by  way  of  loan 
or  investment,  and  we  think  that  plaintiff 
can  have  no  relief  on  this  score. 

Charles  A.  Ferrln,  a  witness  for  the  de- 
fendants, testifies  that  he  remitted  to  the  de- 
fendant Backus  from  the  operation  of  these 
Nome  properties  $5,000  in  1912,  $4,000  in 
1913,  and  $3,000  in  1916.  The  evidence  Indi- 
cates that  only  a  small  part  of  these  sums 
has  been  accounted  for  by  the  defendant 
Backus,  but  the  obligation  to  account  was  due 
primarily  to  the  Northern  Mining  &  Trading 
Company.  We  do  not  see  how  relief  can  be 
granted  plaintiff  in  this  suit  on  this  ground, 
but  the  decree  in  this  suit  will  not  stand  in 
the  way  of  suitable  relief  in  a  new  proceed- 
ing. 

The  Columbia  Company  has  filed  a  petition 
for  r^earlng  which  asks  a  modification  of 
the  previous  opinion  on  the  subject  of  costs. 
Our  conclusions  on  this  subject  are  predicat- 
ed on  the  assumption  that  plaintiff  will 
amend,  and,  in  case  he  falls  to  do  so  in  sadi 
time  as  may  be  allowed  by  the  lower  court, 
the  Columbia  Company  may  apply  to  this 
court  for  a  recall  of  the  mandate,  and  its 
modification  in  the  matter  of  costs. 

Both  petitions  for  rehearing  are  denied. 


HBADLTJND  v.  DANIELS  et  at    (No.  3014.) 
(Supreme  Court  of  Utah.     Sept.  24,  1917.) 

1.  Appeal  ahd  Ebbob  «=>90T(2)— Review- 
Findings. 

Where  the  evidence  is  not  presented  for  re- 
view, findings  of  fact  by  the  trial  court  must  be 
presumed  to  be  fully  sustained  by  the  evidence. 

2.  Afpkai.   AMD    Ekbob   «s>837(l),    864(1)  — 
Opinion  or  Tblu.  Coubt— Considbbatioh. 

Where  the  opinion  of  the  trial  court  is  set- 
tied  in  the  bill  of  exceptions  and  is  made  a 
part  of  the  record,  the  appellate  court  may  look 
to  it  to  ascertain  the  trial  court's  reasons  for 
its  decision,  but  such  reasons  do  not  amount 
to  a  judicial  finding,  and  are  without  any  ju- 
dicial  effect,  t 

I  UUb  Com.  SkTlngg  Bank  T.  Fox,  44  TTUh,  StS> 
140  Pac.  660 ;  Qrand  Cent.  MIn.  Co.  ▼.  Hammotli  IL 
Co..  29  UUb.  490,  S3  Fac.  648;  Miller  ▼.  lUrlu.  4t 
Utah,  287,  148  Pac.  412. 
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S.  OoNTBACTB   4=3228(3)— ABOBincTS—Cou- 

](issiON&— EtxcEBs  Cost. 
In  an  action  by  plaintiff,  an  architect,  for 
commissions  claimed,  the  court  found  that  his 
plans  and  specifications  for  the  remodeling  of 
a  theater  were  used,  that  plaintiff  did  not  agree 
that  the  cost  should  not  exceed  a  stipulated  sum, 
but  plaintiff  told  defendant  after  preparing  pre- 
liminary plans  that  the  cost  should  not  exceed 
$30,000,  that  the  building  when  completed  in 
accordance  with  the  plans  thereafter  prepared 
and  submitted  cost  in  excess  of  $77,000,  but 
the  excessive  cost  was  not  by  reason  of  the  care- 
lessness, negligence,  or  incompetence  of  plain- 
tiff, and  that  defendant  was  not  damaged  on  ac- 
connt  of  any  representations  b]r  plaintiff.  Held 
that,  there  being  a  further  finding  that  the  con- 
tract between  defendant  and  plaintiff  which 
provided  for  payment  of  commissions  was  made 
in  good  faith  and  without  any  fraudulent  rep- 
resentations or  purpose,  plaintiff  was  entitled 
to  recover  commission  not  being  for  the  excess 
In  cost  of  the  building.' 
4,  Judgment  <8=»272— Bntet— Pbovisions. 

The  provisions  of  Comp.  Laws  1907,  f  3181, 
Bubd.  6,  are  directory  and  not  mandatory,  and 
hence  the  failure  of  plaintiff  to  demand  entry 
of  Judgment  within  six  months  after  the  court 
rendered  its  oral  decision  does  not  preclude  the 
court  from  thereafter  entering  judgment  for 
'    plaintiff! 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  J.  A.  Headlund  against  Max  Dan- 
iels and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    AflSnned. 

Allen  T.  Sanford  and  Soren  X.  Christen- 
sen,  both  of  Salt  Lake  City,  for  appellants. 
Carlson  &  Carlson  and  Eoy  Van  Oott,  all  of 
Salt  Lake  City,  for  respondent. 

CORFMAN,  J.  This  was  an  action  brought 
by  the  plaintiff,  an  architect.  In  the  district 
court  of  Salt  liake  county,  to  foreclose  a  lien 
for  services  rendered  the  defendant  Max 
Daniels  in  drawing  plans  an'd  specifications 
and  superintending  the  remodeling  of  a  build- 
ing commonly  known  as  the  Rex  Theater,  sit- 
uate In  SaltT^ake  City.  The  defendants  other 
than  Daniels  were  made  parties  because  of 
their  having,  or  claiming  to  have,  some  Inter- 
est in  the  premises  as  lienholders  or  other- 
wise, and  as  to  them  it  will  not  be  necessary 
to  here  make  further  reference. 

The  amended  complaint.  In  substance,  al- 
leges that  a  contract  was  entered  into  be- 
tween the  plaintiff  and  the  Ideffendant  Daniels 
whereby  the  plaintiff  was  to  prepare  plans 
and  specifications  for,  and  superintend,  the 
yrotk.  In  remodeling  a  theater  building,  for 
which  services  Daniels  agreed  to  pay  plaintiff 
6  per  cent,  of  whatever  the  total  cost  amount- 
ed to;  that  the  plaintiff  performed  the  serv- 
ices; that  the  cost  df  remodeling  amounted 
to  $60,000;  that  Daniels  had  paid  the  plain- 
tiff $700  only,  and  there  was  a  balance  still 
due  and  owing  the  plaintiff  of  $2,300  for 
which  plaintiff  bad  filed  and  recorded  bis  lien 
against  the  premises,  and  for  which  plaintiff 
prayed  Judgment  and  decree  of  foreclosure. 

The  answer  is  voluminous.  Briefly  stated, 
it  admits  an  agreement  was  entered  Into  be- 


tween plaintiff  and  Daniels  as  alleged  In  the 
complaint,  except  It  denies  that  defendant 
was  to  pay  the  plaintiff  5  per  cent,  of  the 
cost  of  remodeling  the  building  should  the 
amount  be  over  $30,000;  admits  the  cost  of 
remodeling  was  over  $60,000.  For  an  affirma- 
tive defense,  and  by  way  of  counterclaim,  de- 
fendant alleges  that  the  plaintiff  had  repre- 
sented himself  to  the  defendant  to  be  a  compe- 
tent architect,  capable  of  making  estimates, 
drawing  plans  and  spedfldatlons  for  thea- 
ters, and  the  doing  of  all  things  appertaining 
to  the  business  of  architecture;  that  the 
plaintiff  had  represented  to  defendant  that 
the  total  cost  of  remodeling  the  theater  would 
not  exceed  $25,000  and  guaranteed  that  un- 
der no  conditi<»i  would  the  cost  exceed  $30,' 
000 ;  that  the  defendant  had  informed  plain- 
tiff he  was  financially  unable  to  pay  mor» 
and  would  not  remoldel  the  theater  should 
it  cost  more  than  $30,000;  that  during  the 
course  of  remodeling  the  defendant  had  paid 
plaintiff  $700  as  part  payment  for  services 
rendered ;  that  the  representations  of  plain- 
tiff to  defendant  as  to  the  cost  of  remodeling 
the  building  were  false  and  fratidulent ;  and 
that  by  reason  of  the  carelessness,  negligence, 
and  incompetency  of  plaintiff  the  cost  of  re- 
modeling the  building  was  $70,000.  The  an- 
swer alleges  as  a  further  defense,  and  by 
way  of  counterclaim,  neglect  In  timely  prepa- 
ration of  the  plans  and  specifications  for  the 
building,  various  errors  and  defects  of  work- 
manship In  its  rebuilding  and  ccwstructlcMi, 
with  conseriueut  loss  and  damage  to  plaintiff, 
fcr  which  defendant  prayed  Judgment  against 
plaintiff. 

Plaintiff's  reply  denied  the  allegations  of 
the  counterclaim. 

After  trial  to  the  court  Judgment  and  de- 
cree were  awarded  the  plaintiff  for  the  sum 
of  $376.60  (the  same  being  a  balance  due  as 
commission — $800  leas  $423.40 — allowed  de- 
fendant on  his  counterclaims),  interest,  at- 
torney's fee  and  costs.  Defendant  appeals  on 
the  Jifdipnent  roll. 

As  the  case  is  presented  to  this  court  on 
appeal  primarily  but  two  questions  are  In- 
volved, namely:  (1)  Are  the  conclusions  of 
law  and  Judgment  of  the  trial  court  warrant- 
ed by  Its  findings  of  fact?  (2)  Did  the  court 
err  in  refusing  to  dismiss  the  action  upon  de- 
fendant's motion,  and  in  entering  Judgment 
for  the  plaintiff  over  defendant's  objection  on 
th6  ground  that  plaintiff  failed  and  neglected 
for  more  than  six  months  after  he  was  en- 
titled to  have  Judgment  entered  to  demand 
that  it  be  altered? 

1.  It  is  contended  and  argued  by  defend- 
ant In  his  brief  that  the  Judgment  of  the  dis- 
trict court  is  wrong  because  the  court  found 
as  a  fact  that  the  actual  cost  ot  the  defend- 
ant's building  was  greatly  in  excess  of  the  es- 
timate of  plaintiff;  that  the  court  should 
have  awarded,  under  the  facts  found,  the 
defendant  damages,  and  denied  the  plaintiff 
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any  compensation  for  his  services,  The  mate- 
rial findings  of  the  court  bearing  on  the  Ta- 
lidity  of  the  judgment  are  as  follows: 

"(2)  That  on  or  about  August  1,  1911,  the 
plaintiff  and  defendant  Max  Daniels  agreed  to- 
gether as  follows:  That  the  plaintiff  draw  plans 
and  specifications  for  the  remodeling,  repair,  and 
erection  of  that  certain  building  commonly 
known  as  the  Rex  Theater  and  Hotel,  situated 
npon  that  certain  lot  of  land  described  in  par- 
agraph 1  of  these  findings  of  fact,  and  also  su- 
perintend all  work  done  on  said  building  under 
said  plans  and  specifications ;  that  for  the  draw- 
ing of  plans  and  specifications,  as  aforesaid,  and 
also  for  superintending  all  work  done  under 
such  plans  and  specifications,  the  said  defend- 
ant Max  Daniels  should  pay  plaintiff,  as  com- 
pensation for  his  services,  6  per  cent,  of  the 
total  cost  of  the  remodeling,  repair,  and  con- 
struction of  said  building  on  said  premises,  pro- 
vided, however,  that  the  said  5  per  cent,  should 
not  be  reckoned  on  a  cost  in  excess  of  $30,000. 

"(3)  That  in  pursuance  of  said  agreement 
plaintiff  drew  plans  and  specifications  for  the 
remodeling  and  construction  of  said  building 
upon  said  premises  and  rendered  services  in 
superintending  the  remodeling,  repair,  and  con- 
struction of  said  building  under  and  according 
to  the  terms  of  said  plans  and  specifications  by 
plaintiff  drawn,  as  aforesaid,  and  said  plans 
and  specifications  were  used  by  defendant  Max 
Daniels  in  the  remodeling,  repair,  and  construc- 
tion of  said  building.    •    «    • 

"(13)  That  the  plaintiff  at  all  times  mention- 
ed in  the  defendant's  amended  counterclaim  ad- 
vertised and  represented  himself  to  be  a  compe- 
tent architect  and  capable  of  making  estimates 
and  drawing  plans  and  specifications  for  the 
construction  of  buildings  of  various  kinds  and 
as  competent  to  superintend  the  construction 
of  the  same ;  that  between  the  1st  day  of  July 
and  the  Ist  day  of  August,  1911,  the  plaintiff 
made  certain  estimates,  calculations,  and  meas- 
urements as  to  the  cost  of  remodeling  and  the 
reconstruction  of  the  Rex  Theater  building  upon 
said  land  described  herein,  and  estimated  to 
said  defendant  that  the  total  cost  for  remodeling 
and  reconstruction  of  said  building  would  be 
about  the  sum  of  $25,000,  and  that  it  would  not 
cost  to  exceed  the  sum  of  $30,000,  exclusive  of 
the  sprinkler  system,  and  thereafter  plaintiff 
and  defendant  entered  into  an  oral  agreement 
whereby  plaintiff  agreed  to  draw  plans  and 
specifications  for  the  repair,  building,  and  re- 
modeling of  said  theater,  and  it  was  agreed 
that  for  said  services  the  plaintiff  should  re- 
ceive 2%  per  cent,  of  the  cost  of  the  bailding 
for  drawing  the  plans  and  specifications  and 
2%  per  cent,  of  the  cost  of  the  building  for 
superintending  the  work  of  rebuilding,  remodel- 
ing, and  reconstructing  the  same,  and  it  was 
further  agreed  that  such  percentage  should  not 
be  paid  on  any  of  the  cost  exceeding  the  sum 
of  $30,000,  and  in  no  event  should  the  fees  of  the 
plaintiff  exceed  the  sum  of  $1,600;  that  plain- 
tiff did  not  agree  nor  guarantee  that  the  cost 
of  said  building,  exclusive  of  the  sprinkler  sys- 
tem, should  not  exceed  the  sum  of  $30,000;  that 
at  the  time  of  making  said  agreement  the  defend- 
ant informed  plaintiff  that  he  would  not  re- 
model and  reconstruct  said  building  if  the  same 
should  cost  more  than  said  $30,000,  accord- 
ing to  the  designs  and  estimates  given  by  plain- 
tiff, and  the  defendant  represented  to  plaintiff 
that  he  was  not  financially  able,  without  great 
inconvenience  and  loss  to  his  other  interests, 
to  invest  more  than  $30,000,  aside  from  the 
cost  of  the  sprinkler  system,  in  remodeling  said 
building;  that  plaintiff  said  to  the  defendant 
that  said  building  should  not  cost  more  than 
said  sum  of  $30,000;  that  at  the  time  of  such 
estimate  and  the  entering  into  of  said  agreement 
the  plaintiff  had  prepared  only  what  was  refer- 


red to  In  the  evidence  aa  the  preliminary  plans. 

"(IS)  That  said  bailding,  when  completed  in 
accordance  with  the  plans  whidi  were  submit- 
ted by  plaintiff  to  the  defendant  Daniels  at  and 
prior  to  the  time  the  defendant  employed  plain- 
tiff as  architect,  and  in  accordance  with  the 
plans  and  specifications  which  were  thereafter 
prepared  and  submitted  by  plaintiff  to  the  de- 
fendant Daniels,  cost  in  excess  of  $77,000,  bnt 
said  excessive  cost  was  not  by  reason  of  the 
carelessness,  negligence,  or  incompetency  of  the 
plaintiff  in  the  execution  of  the  remodeling,  al- 
teration, or  reconstruction  of  said  building, 
except  as  herein  specifically  found;  but  the 
plaintiff  did,  at  and  prior  to  the  time  the  plain- 
tiff and  defendant  entered  into  said  agreement, 
estimate  that  said  building  as  completed,  aside 
from  the  sprinkler  system,  would  cost  not  to 
exceed  $30,000.    •    •    • 

"(27)  That  prior  to  the  time  of  entering  Into 
the  contract  between  plaintiff  and  defendant  the 
plaintiff  estimated  and  stated  to  the  defendant 
that  the  entire  work  which  was  to  be  done,  ex- 
clusive of  the  sprinkler  system,  would  cost  the 
defendant  not  to  exceed  the  sum  of  $30,000,  and 
by  reason  of  said  estimate  the  defendant  deter- 
mined to  proceed  with  said  remodeling,  alter- 
ations, and  new  construction,  and  the  same  was 
constructed  substantially  aa  it  was  understood 
the  same  should  be  at  the  time  of  said  esti- 
mate, in  so  far  as  the  plans  of  said  remodeling, 
alteration,  and  new  construction  had  then  been 
determined  upon;  that  the  plaintiff  did  not 
represent  that  by  the  expenditure  of  said  sum  of 
$30,000,  or  any  other  stun  the  defendant  would 
receive  the  rental  from  said  buildings  as  the 
same  now  stands,  nor  was  the  defendant  dam- 
aged on  account  of  any  representations,  esti- 
mates or  statements  made  by  the  plaintiff  in 
the  sum  of  $47,000  or  any  other  sum  or  at  all. 
*    *    • 

"(S4)  Nor  did  the  plaintiff  well  know  that  the 
same  would  cost  more,  nor  did  said  plaintiff 
make  said  representations  or  any  representa- 
tions fraudulently  with  the  purpose  of  inducing 
the  defendant  to  start  said  work,  to  the  end  that 
the  idaintiff  might  thereby  secure  his  commis- 
sion npon  said  work;  that  the  contract  made 
between  plaintiff  and  defendant  was  made  in 
good  faith  and  without  any  fraudulent  repre- 
sentations, statements,  or  purpose  whatsoever." 

From  the  foregoing  facts  found  the  court 
concludes : 

"That  the  plaintiff  is  entitled  to  have  and  re- 
cover of  and  from  said  defendant  Max  Daniels 
the  balance  of  his  commission,  to  wit,  $800,  less 
the  sum  ot  $428.40,  to  whi(^  the  defendant  Max 
Daniels  is  entitled  to  have  and  recover  from 
said  plaintiff  aa  a  set-off  on  account  of  his 
counterclaims  herein  against  said  plaintiff, 
thereby  leaving  the  plaintiff  entitled  to  have  and 
recover  of  and  from  said  defendant  Max  Dan- 
iels the  sum  of  $376.60,  with  interest  at  the  rata 
of  8  per  cent,  per  annum  amounting  to  the  sum 
of  $87.73,  together  with  $25  attorney's  fees  and 
$10  as  the  cost  for  preparing  and  recording  his 
lien  herein,  aggregating  $499.33." 

[1,2]  The  testimony  given  at  tte  trial 
bearing  on  the  issues  involved  In  this  con- 
troversy is  not  presented  here  for  review; 
therefore  we  must  assuice  that  the  findings  of 
fact  made  by  the  trial  court  are  fully  sustain- 
ed by  the  evidence.  True,  where  as  here,  the 
opinion  of  the  trial  court  Is  settled  in  the  bill 
of  exceptions  and  Is  made  a  part  of  the  rec- 
ord on  appeal  to  this  court,  we  mny  look  to  it 
to  ascertain  the  court's  reasons  for  Its  deci- 
sion; but,  as  this  court  h.aa  repeatedly  held, 
the  trial  court's  reaaoas  tor  a  jtecision  4o  not 
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amouDt  to  a  Judicial  finding  and  axe  wlttiout 
any  Judicial  effect  whatever.  Utah  C!oin. 
Savings  Bank  v.  Fox,  41  Utah,  323,  140  Pac. 
600;  Grand  Cent.  Mln.  Co.  v.  Mammoth  M. 
Co.,  29  Utah,  400,  83  Pac.  648;  MUler  v. 
Marks.  46  Utah,  267,  148  Pac.  412.  We  there- 
fore must  Indulge  In  ihe  presumption  here 
that  the  evidence  in  the  case  justifies  the  trial 
court's  findings  all  of  which  negative  the  con- 
tention of  the  defendant  that,  aa  matter  of 
law,  the  plaintiff  is  not  entitled  to  any  com- 
pensation for  the  services  rendered  the  de- 
fendant and  the  plaintiff  should  have  heen 
hold  to  answer  in  damages  to  the  defendant 

[3]  If  the  facts  as  found  by  the  tiial  court 
were  to  the  effect  that  the  plaintiff  by  his  es- 
timate wrongfully  represented  to  the  defend- 
ant that  the  building  In  question  could  be 
remodeled  at  a  cost  not  to  exceed  $30,000,  and 
the  defendant,  relying  on  the  estimate,  was 
Induced  to  proceed  with  the  remodeling  at 
the  excessive  cost  of  $77,000,  the  auestlon 
raised  by  defendant's  appeal  would,  as  matter 
of  law,  he  of  easy  determination.  This  court, 
in  the  case  of  Pack  v.  Wines,  44  Utah,  427, 
141  Pac.  105,  has  there  announced  its  deci- 
sion in  harmony  with  the  rule  as  coutendBd 
for  by  defendant  and  as  laid  down  in  6  Oyc. 
31,  an'd  In  Edward  Barron  Estate  Co.  T. 
Woodruff  Co.,  163  Cal.  561,  126  Pac.  351,  42 
L.  R.  A.  (N.  S.)  127,  and  other  authorities 
cited  in  defentlaafs  brief.  It  will  be  readily 
seen,  however,  that  in  the  case  at  bar  the 
trial  court,  by  its  findings  of  fact,  has  ex- 
pressly negatived  the  grounds  upon  which 
those  decisions  were  predicated  and  the  doc- 
trine announced.  In  the  case  at  bar  the 
court  expressly  finds: 

(a)  "Said  plans  and  specifications  were  used 
by  defendant  Max  Daniels  in  the  remodeling, 
repair,  and  construction  of  said  building ;  (bj 
that  plaintiff  did  not  agree  nor  guarantee  that 
the  cost  of  said  building,  exclusive  of  sprinkler 
system,  should  not  exceed  $30,000;"  (c)  "that 
plaintiff  said  to  the  defendant  that  said  build- 
ing should  not  cost  more  than  said  sum  of  $30,- 
000;  that  at  the  time  of  such  estimate  and  the 
entering  into  of  said  agreement  the  plaintiff  had 
prepared  only  what  was  referred  to  in  the  evi- 
dence as  the  preliminary  plans;"  (d)  "that  said 
building,  when  completed  •  *  •  in  accord- 
ance with  the  plans  and  specifications  which 
were  thereafter  prepared  and  submitted  by 
plaintiff  to  the  defendant  Daniels,  cost  In  ex- 
cess of  $77,000  but  taid  cxcettive  oo»t  was  not 
iy  reouon  of  the  carelestncss,  negligence,  or  in- 
competency  of  the  plaintiff  in  the  execution  of 
the  remodeling,  alteration,  or  conttruetion  of 
said  building,  except  as  herein  specifically 
found"  (italics  ours) ;  (e)  "nor  was  the  defendant 
damaged  on  account  of  any  representations,  es- 
timates or  statements  made  by  the  plaintiff  in 
the  sum  of  $47,000,  or  any  other  sum,  or  at  all;" 
(f>  "that  the  contract  made  between  plaintiff 
and  defendant  was  made  in  good  faith  and 
without  any  fraudulent  representations  or  pur- 
pose whatever." 


If  we  are  to  indulge  ta  the  presumption 
that  the  foregoing  facts  are  supported  by  th9 
testimony  at  the  trial,  and,  for  the  purposes 
of  this  case,  as  heretofore  pointed  out,  we 
must,  then  the  contention  made  by  defendant 
that  the  plaintiff  was  not  entitled  to  compen- 
sation for  services  rendered  fails,  especially 
when,  as  the  record  shows,  the  defendant 
pennitted  the  plaintiff  to  continue  In  his  em- 
ployment and  received  the  benefits  Of  his 
services  until  the  final  completion  of  the 
building. 

While  the  question  has  not  been  expressly 
raised  in  the  case  at  bar,  we  are  not  prepared 
to  say  that,  as  matter  of  law,  under  any  cir- 
cumstances where  a  party  knowingly  con- 
tinues the  employ^  in  unsatisfactory  service 
and  receives  the  benefits,  he  is  not  thereby 
estopped  from  refusing  payment  on  the 
grounds  that  the  services  rendered  were  dam- 
aging and  unsatisfactory. 

The  preliminary  statement  or  estimate 
made. by  the  plaintiff  aa  an  architect  to  the 
defendant  that  the  cost  of  remodeling  the 
building  would  not  exceed  $30,000,  when  in 
fact  the  total  cost  was  over  $77,000,  in  the 
absence  of  the  testimony  before  this  court 
accounting  for  the  tremendous  increase  in 
cost,  in  our  opinion,  does  not  warrant  this 
court,  in  view  of  the  findings  of  the  trial 
court,  in  saying  the  conclusions  of  law  and 
Judgment  are  erroneous  and  contrary  to  law. 
Such  damages  as  were  awarded  the  defend' 
ant  on  his  counterclaim  are  supported  by  the 
trial  court's  findings.  For  this  court  to  here 
say  defendant  was  Entitled  to  greater  dahiagea 
would  be  to  say  the  court's  findings  of  fact 
are  not  sustained  by  the  evidence.  The  evi- 
dence is  not  before  us,  and  therefore  this 
we  cannot  do. 

[♦]  The  second  contention  made  by  defend- 
ant that  the  court  erred  in  refusing  to  dis- 
miss plaintiff's  action  upon  the  defendant's 
motion,  and  that  the  court  erred  in  entering 
Judgment  over  defendant's  objection  because 
the  Judgment  was  not  entered  within  six 
months  after  the  court  rendered  its  oral  deci- 
sion, is  without  merit.  The  provisions  of 
Corap.  Laws  1907,  f  3181,  subd.  6,  are  direc- 
tory,  not   mandatorj',  upon   the  court. 

"Statutes  requiring  that  judgment  shall  be 
entered  within  a  limited  time  after  the  rendi- 
tion of  a  verdict  or  other  determination  of  the 
cause  are  generally,  directory  only."  23  Cya 
829 ;  MarsbaU  v.  Taylor,  97  Cal.  422,  32  Pac. 
515. 

For  the  reasons  assigned  the  Judgment  of 
the  district  court  must  be  afiirmed. 

It  is  80  ordered.    Costs  to  respondent. 

FRICK,  C.  J.,  and  McCAKTT,  THUBMANJ 
and  GIDEON,  JJ.,  concur. 
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ZENGER  T.   CIGARMAKERS'  UNION  NO. 
224      OP      CIGARMAKERS'      INTERNA- 
TIONAL UNION  OF  AMERICA  (ZENGER, 
Intervener).    (No.  3067.) 
(Supreme  Court  of  Utah.     Sept.  24,  1917.) 
iNBtJEANCE    <3=»77a— Mutual    Benefit    As- 
sociation— Desionation  of  Bbneficiabt — 
Validity. 
Where  the  laws  of  a  union  payin^r  a  death 
benefit  required  designation  of  beneficiary  to  be 
in  writing  and  witnessed,  a  designation  in  writ- 
ing of  the  mother  of  deceased,  but  unwitnessed 
when  accepted   by   union,   was   valid,   and   the 
wife  of  the  member  whom  he  subsequently  mar- 
ried was  not  entitled  to  the  fund  under  a  provi- 
sion that  in  the  absence  of  designation  the  wif« 
should  be  the  beneficiary. 

Appeal  from  District  Gourt,  Salt  Lake 
County;   F.  C.  Loofborrow,  Judge. 

Action  by  Mrs.  Jennie  2<enger  against  tbe 
Olgarmakers'  Union  No.  224  of  Cigarmakers' 
International  Unicm  of  Amerloa,  wherein 
Mrs.  Hattie  Zenger  intervened.  Judgment 
for  intervener,  and  plaintiff  appeals.  Af- 
firmed. 

Hancock  &  Barnes,  of  Salt  Lake  City,  for 
appellant  W.  R.  Hut<diinson,  of  Salt  Lake 
City,  for  respondent.  Weber  &  Olson,  of 
Salt  Lake  City,  for  Cigarmakers'  Union. 

FRICK,  0.  J.  The  plaintiff,  Mrs.  Jennie 
Zenger,  as  the  surviving  widow  of  Eugene  J. 
Zenger,  brought  this  action  against  tbe  Cigar- 
makers'  Union  No.  224,  hereinafter  called  de- 
fendant, to  recover  a  certain  death  benefit  to 
which,  by  reason  of  the  death  of  said  Eugene 
J.  Zenger  while  a  member  of  the  defendant  in 
good  standing,  she  alleged  she  was  entitled. 
Mrs.  Hattie  Zenger,  mother  of  the  deceased, 
intervened  in  the  action  and  claimed  said 
benefit  up<m  the  ground  that  she  was  by 
said  deceased,  designated  his  beneficiary. 
The  defendant  appeared  in  the  action,  admit- 
ted that  a  certain  amount  was  due  to  the 
beneficiary  of  the  deceased  and  paid  the 
amount  into  court,  subject,  however,  to  the 
order  of  tbe  court 

The  cause  was  tried  and  submitted  to  tbe 
district  court  of  Salt  Lake  county  without  a 
Jury.  At  the  conclusion  of  the  trial  the  court, 
in  substance,  found  that  the  defendant  is  a 
voluntary  association  which  pays  a  limited 
amount  of  benefits  to  the  beneficiaries  of  its 
members ;  that  Eugene  J.  Zenger  in  his  life- 
time was  a  member  of  the  defendant;  that  at 
tbe  time  he  became  a  member  "be  made  a 
designation  in  writing  upon  one  of  the  blanks 
of  said  Uni<N)  [the  defendant]  naming  his 
mother,  Hattie  Zenger,  the  intervener  herein, 
of  Salt  Lake  City,  Utah,  his  beneficiary;" 
that  said  Eugene  J.  Zenger  died  February 
27,  1915,  and  at  Ids  death  was  a  member  of 
tbe  defendant  in  good  standing,  and  that 
there  was  payable  by  said  defendant,  as  death 
benefits,  to  Hattie  Zenger,  the  sum,  of  (149.- 
25 ;  that  the  written  designation  of  the  bene- 
ficiary made  by  tbe  deceased  was  in  the  pos- 


session and  control  of  the  secretary  of  tb» 
defendant  during  all  of  the  time  from  the 
time  it  was  made  until  it  was  delivered  by 
said  secretary  to  said  Hattie  Zenger  after  tbe 
death  of  her  son,  Eugene  J.  Zenger;  that 
the  defendant  paid  said  sum  of  1149.25  to  the 
clerk  of  the  court  subject  to  the  order  of  the 
court,  and  that  the  same  belongs  to  said  Hat- 
tie  Zenger ;  that  Jennie  Zmger,  the  plaintiff, 
is  not  entitled  to  said  money  nor  to  any  part 
thereof. 

Conclusions  of  law  and  Judgment  were  ac- 
cordingly made  and  entered  in  favor  of  the 
Intervener,  Hattie  Zenger.  The  plaintiff  ap- 
peals. 

It  further  appeared  from  the  undisputed 
evidence  that  at  the  time  deceased  became  a 
member  of  the  defendant  he  was  unmarried 
and  that  while  single  he  designated  Ms  mo- 
ther, Hattie  Zenger,  as  his  beneficiary ;  tliat 
thereafter  he  married  Jennie  Zenger,  the 
plaintiff,  and  that  she,  with  an  infant  son 
about  eight  years  of  age,  survived  him ;  that 
the  constitution  of  the  defendant,  upon  the 
subject  of  beneficiaries  and  their  designation, 
provides  as  follows: 

"A  member  may  at  any  time  designate  th» 
person  or  persons  to  whom  bis  death  benefit 
shall  be  paid.  Such  designation  shall  be  in 
writing,  signed  by  such  member  and  witnesaed 
by  the  secretary  of  the  local  union  to  which  such 
member  then  belongs,  or  by  two  other  credible 
persons,  and  such  member  may,  at  any  time 
thereafter,  in  Uke  manner  change  such  designa- 
tion. If  there  be  no  such  designation  or  if  the 
paper  making  such  designation  be  not  deposited 
with  the  president  of  the  International  Union 
within  30  days  after  the  death  of  such  member, 
such  benefits  shall  be  paid  to  the  widow  of  such 
deceased  member;  if  there  be  no  widow,  then 
the  minor  children  of  such  deceased  member, 
and  if  there  be  no  widow  and  no  minor  chil- 
dren of  such  deceased  member,  then  to  any  rela- 
tives of  the  deceased  member  who  at  the  time  of 
his  death  were  dependent  tor  support  in  whole 
or  in  part  upon  such  deceased  member." 

It  further  appeared  that  the  deceased,  in 
designating  his  mother  as  his  beneficiary, 
made  the  same  in  writing  on  one  of  tbe 
blanks  provided  by  the  defendant  for  that 
purpose  and  signed  his  name  thereto,  but  the 
designation  was  not  witnessed  by  the  secre- 
tary of  the  defendant  nor  by  "two  other  cred- 
ible persons"  as  provided  in  the  constitutional 
provision  we  have  Quoted.  No  other  desig- 
nation was  ever  made  or  attempted  by  the  de- 
ceased. 

Upon  the  foregoing  facts,  counsel  for  plain- 
tiff insist  that  the  benefit  was  payable  to- 
her  as  tbe  widow  of  the  deceased,  and  that 
the  court  erred  in  awarding  it  to  the  mother. 
We  give  counsels''  statement  of  the  ques- 
tion presented  for  decision  in  their  own  lan- 
guage, which  is  as  follows: 

"The  sole  question  to  be  decided  herein,  is  as 
follows:  Does  the  death  benefit  from  the  union 
to  which  deceased  belonged  go  to  his  mother 
or  to  his  vridow,  when  the  dfesignation  of  his 
mother  as  beneficiary,  made  before  his  mar- 
riage, did  not  comply  with  .^e  constitution  or 
the  vmioa  requiring  witnesses,  and  when   the- 
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conatitation  and  by-laws  of  the  union  provide 
that  in  case  no  beneficiary  is  designated  the 
benefit  goes  to  hla  widow?" 

It  ia  quite  dear  that  in  making  his  desig- 
nation of  a  beneficiary  the  deceased  did  not 
fnlly  comply  with  the  prorisions  of  the  consti- 
tution of  tiie  defendant  covering  that  sub- 
ject. The  question,  therefore,  Is,  does  the 
fact  that  neither  the  secretary  nor  "two  oth- 
er credible  perscms"  witnessed  the  designa- 
tion nUBde  by  the  deceased  amount  to  a  fUl- 
ure  to  designate  any  boiellciary  under  the 
constitutional  provision  we  bare  quoted? 
The  designation  in  this  case  was  in  writing, 
was  In  due  farm,  and  was  duly  signed  by 
the  deceased.  All  of  the  essentials  required 
by  the  constltutloti  were  therefore  complied 
with,  except  that  the  designation  was  not  ex- 
ecuted In  due  form  by  reason  of  not  being 
witnessed.  There  was  no  doubt  respecting 
whom  the  deceased  chose  as  a  beneficiary  in 
case  of  bis  death.  The  designation  was  in 
writing  duly  signed,  but  not  witnessed.  The 
designation,  therefore,  was  lacking  In  a  mere 
formality.  Does  that,  standing  alone,  make 
It  Invalid?  What  the  effect  would  be  If  the 
defendant  were  here  assailing  the  validity  of 
the  deslgnatlim  it  Is  not  necessary  to  deter- 
mine, since  the  defendant  makes  no  objec- 
tion to  the  designation.  Indeed,  It  has  waived 
all  objections  by  paying  the  money  Into  court. 
The  question,  therefore,  Is,  can  the  piaintUt 
avail  herself  of  a  formal  defect  In  the  wrltr 
ten  designation  of  the  deceased?  The  author 
of  Bacon,  Ben.  Soc.,  etc.,  after  discussing  the 
proposltlmt  now  under  oonslderatlom  at  some 
length.  In  volume  1,  {  239,  states  the  law  as 
follows: 

"It  Is  now  settled  that  defects  or  irrenlarl- 
ties  in  the  designation  or  change  of  beneticiary 
may  be  waived  by  the  lodge,  although  it  has 
been  held  that  the  required  formalities  in  the 
laws  of  the  society  relative  to  designation  of 
beneficiary  are  part  of  the  contract  and  must 
be  strictly  complied  with." 

In  the  same  volume,  at  section  308,  the 
author  again  refers  to  the  subject,  and  he 
there  says  that  It  is  "well  settled  that  the 
society  may  waive  compliance  with  the  re- 
quired formalities"  of  designating  or  chang- 
ing beneficiaries  by  the  members. 

In  29  Gyc.  118,  the  law  Is  very  clearly 
stated  In  a  few  words.    It  is  there  said: 

"As  a  rule,  no  one  but  the  society  may  ques- 
tion the  validity  of  the  designation  of  a  bene- 
ficiary l>ecau8e  of  the  member's  failure  to  com- 
ply with  the  society's  rules  in  regard  to  the  mode 
of  designation." 

The  f<»regolng  text  Is  fully  supported  by 
the  decisions  of  the  court&  Among  others  the 
following  will  be  foimd  to  be  directly  In 
point:  Hanson  v.  Minnesota  Scandinavian 
ASB'n,  B»  Minn.  123,  60  N.  W.  1001 ;  Tepper 
V.  Royal  Arcanum,  61  N.  J.  Eq.  638,  47  Atl. 
460,  88  Am.  St  Rep.  449;  St.  Louis  Police 
Relief  Ass'n  t.  Tlemey,  116  Mo.  App.  447, 
91  S.  W.  068;  Manning  v.  Ancient  Order  of 
U.  W.,  86  Ky.  136,  5  S.  W.  886,  9  Am.  St. 


R^.  270;  Marsh  ▼.  Supreme  Council,  etc., 
149  Mass.  612,  21  N.  E.  1070,  4  L,  R.  A. 
382;  Southern,  etc.,  Ass'n  v.  Laudenbach 
(Sup.)  5  N.  'i.  Supp.  001.  In  Sbeehan  v. 
Butchws',  eta,  Ass'n,  142  Cal.  480,  76  Pac. 
238,  It  was  held  that  where  a  member  desig- 
nated his  mother,  and  thereafter  married, 
the  designation  of  the  mother  continued  In 
full  force  and  effect,  notwithstanding  the  sub- 
sequeot  marriage ;  and  In  Maneely  v.  Knights, 
et&,  115  Pa.  306,  the  same  result  was  reached 
In  a  case  where  the  member's  sister  had  been 
designated  and  the  wife  claimed  the  bene- 
fit at  the  death  of  the  member. 

The  foregoing  cases  are  all  well  consider- 
ed, and  the  question  Is  viewed  from  every 
angle,  and  In  aU,  except  the  last  two.  It  Is 
squarely  held  that  where,  as  here,  the  laws 
of  the  order  did  not  control  the  member  In 
choslng  his  beneficiary,  no  one  but  the  society 
can  take  advantage  of  Informalities  In  desig- 
nating or  in  changing  the  beneficiary. 

With  regard  to  whether  the  subsequent 
marriage  of  the  m«nbers  revokes  a  former 
designation  of  a  b«ieflclary.  In  29  Cyc.  124 
it  la  said:  "The  fact  that  a  member,  after 
having  designated  a  beneficiary,  marries  a 
third  person  does  not  operate  to  revoke  the 
designation." 

It  is  not  necessary  to  piursne  the  subject 
farther.  We  desire  to  add,  however,  that 
we  have  carefully  read  all  the  cases  dted 
by  counsel  for  appellant.  The  principal  (mes 
are  the  following:  Sanger  v.  Rothschild,  60 
Hun,  157,  2  H.  "i.  Supp.  794,  which  case  was 
affirmed  in  123  N.  Y.  677,  20  N.  E.  8,  Loe- 
wenthal  v.  District  Grand  Lodge,  etc.,  19  Ind. 
App.  377,  49  N.  B.  610,  and  Welneateln  v. 
Weinesteln,  120  App.  Dlv.  496,  104  N.  Y. 
Supp.  1113.  All  of  those  cases  are,  how- 
ever, dearly  distinguishable  from  the  case  at 
bar  and  from  the  ones  we  have  dted  as  sup- 
porting the  texts  quoted  from  Bacon  and  Cyc. 
It  is  not  necessary  to  dte  or  refer  to  the 
other  cases  dted  by  counsel,  since  none  of 
them  have  any  application  to  facts  like  those 
in  this  case. 

From  what  has  been  said  It  follows  that 
the  judgmrat  should  be,  and  It  accordingly 
is,  afiirmed,  with,  costs  to  respondent 

Mccarty,  oorpman,  thurman,  and 

OIDEON,  JJ.,  concur. 


MOTNAHAN  v.  PEOPLE.     (No.  8746.) 

(Supreme  Court  of  Colorado.     Oct   8,  1917.) 

1.  Cbiminai.  Law  4=9511(1)— Etidehob— Ac- 
complice Testimony. 
The  testimony  of  an  accomplice  should  be 
received  with  caution,  and  unless  corroborated 
by  independent  evidence  or  unless  so  clear, 
after  a  coDsideration  of  all  the  evidence,  as  to 
convince  the  jury  beyond  a  reasonable  doubt  of 
accused's  guilt  will  not  support  conviction. 


»For  ether  eases  see  same  tople  sad  KBT-NUMBBE  la  all  KeyNumbered  Digests  end  Indesas 


Digitized  by 


Google 


1176 


167  PACIFIC  REPORTER 


(C<da 


2.  CBiMiwAt  Law  ©saSOTCS)—" Accomplice"— 

Who  Is. 
An  "accomplice"  includes  in  its  meaning  all 
persons  who  have  been  concerned  in  the  com- 
mission of  a  crime;  hence  in  a  prosecution  for 
knowinady  boTing  stolen  ores  the  thief,  though 
his  theft  was  disassociated  from  the  offense  of 
knowingly  buying  ores  with  which  accused  was 
charged,  is  an  accomplice  of  accused. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

Garriguea,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  Teller 
County;  John  W.  Schaefor,  Judge. 

Thomas  Moynaban  was  convicted  of  know- 
ingly purchasing  stolen  property,  and  he 
brings  error.    Reversed,  and  remanded. 

Frank  J.  Hangs,  of  Cripple  Creek,  and 
Bamett  &  Campbell,  of  Denver,  for  plaintiff 
In  error.  Fred  Farrar,  Atty.  Gen.,  and  Ralpb 
B.  C.  Kerwln,  Asst.  Atty.  Gen.,  for  the  People. 

HILL,  J.  The  plaintiff  in  error,  hereafter 
called  the  defendant,  was  convicted  of  buy- 
ing ores  (known  to  have  been  stolen)  from 
one  Jones.  The  ore  belonged  to  the  Port- 
land Gold  Mining  Company.  Jones  was  the 
prosecuting  witness,  and  testified  that  he  was 
an  ore  sorter  for  the  Portland  Gold  Mining 
Company ;  that  for  a  number  of  months  and 
at  different  times  he  had  stolen  high-grade 
ores  from  that  company  and  sold  it  to  the 
defendant,  who  was  an  assayer  and  ore  pur- 
chaser ;  that,  when  he  made  the  sales  to  the 
defendant,  the  latter  made  no  Inquiry  of  him 
aa  to  what  mine  the  ore  came  from,  or  who 
owned  It ;  and  that  he  never  saw  the  defend- 
ant make  any  notation  in  his  books  concern- 
ing it.  The  defendant  denied  that  he  had 
ever  purchased  any  stolen  ores  or  any  other 
ore  from  the  prosecuting  witness.  He  also  tes- 
tified that  he  had  never  had  any  transactions 
with  Um  of  any  nature.  The  testimony  of 
the  witness  Jones  includes  the  admission  that 
he  expected  leniency  for  "squealing,"  as  he 
termed  it 

The  defendant's  refused  instruction  No.  2 
is  to  the  effect  that,  if  the  Jury  found,  etc., 
that  any  witness  who  testified  for  the  prose- 
cution was  an  accomplice  oil  the  defendant, 
then  and  in  that  case  they  were  instructed  to 
receive  such  testimony  with  caution  and  re- 
gard it  with  suspicion,  and  were  not  to  con- 
vict upon  such  evidence  unless  It  was  corrob- 
orated by  independent  evidence,  or  unless  It 
was  dear  and  convincing  and  they  could  say, 
after  a  consideration  of  all  evidence,  that 
they  were  convinced  beyo"nd  a  reasonable 
doubt  that  the  defendant  was  guilty  as 
charged.  , 

[1]  The  defendant's  right  to  this  instruc- 
tion depends  upon  whether  there  was  any 
testimony  showing  that  Jones  was  an  ac- 
complice. If  there  was,  It  correctly  states 
the  law  In  this  Jurisdiction.  Kllnk  v.  People, 
16  (Mo.  467,  27  Pac.  1062 ;  Roberts  v.  People, 


11  Colo.  218,  17  Pac.  637;  O'Brien  v.  People, 
42  Colo.  40,  W  Pac.  284 ;  O'Grady  v.  People, 
42  C<^o.  312,  95  Pac.  346. 

{2]  The  term  "accomplice"  is  defined  by 
Bouvter  as  follows: 

"The  term  in  its  fullness  includes  in  its  mean- 
ing all  persons  who  have  been  concerned  in  the 
commission  of  a  crime,  all  imrticipes  criminis, 
whether  they  are  considered  in  strict  legal  pro- 
priety as  principals  in  the  first  or  second  de- 
gree, or  merely  as  accessaries  before  or  after 
the  fact." 

Black,  In  his  Law  Dictionary,  defines  the 
term  as  follows: 

"One  who  is  joined  or  united  with  another; 
one  of  several  concerned  in  a  felony;  an  asso- 
ciate in  a  crime:  one  who  co-operates,  aids,  or 
assists  in  committing  it.  •  •  •  This  term 
includes  all  the  participes  crimlniB,  whether 
considered  in  strict  legal  propriety  as  principals 
or  as  accessaries.  1  Russ.  Crimes,  26.  It  is 
generally  applied  to  those  who  are  admitted  to 
give  evidence  against  their  fellow  criminals." 

In  Clark's  Criminal  Law,  {  61,  it  Is  defined 
thus: 

"The  term  'accomplice'  applies  to  all  who  take 
part  in  the  commission  of  a  crime,  whether  they 
are  principals  or  acceaaaries." 

This  rule  was  recognized  by  this  court  in 
Walt  V.  People,  46  Colo.  136, 144,  104  Pac.  89, 
92,  where,  In  commenting  upon  it,  we  said: 

"It  was  such  acts  that  fixed  its  status  as  a 
rendezvous  for  persons  disposed  to  violate  the 
rules  of  society.  For  each  person  presenting 
himself  as  a  buyer  from  one  knowingly  unau- 
thorized to  sell  became  a  particepe  criminis  in 
the  act  of  selling." 

The  converse  of  this  is  equally  true.  A 
person  knowingly  selling  stolen  goods  to  one 
unauthorized  to  buy  is  an  accomplice  of  the 
buyer,  because  the  seller  aids  and  abets  in 
the  commission  of  the  crime. 

In  the  light  of  the  authorities  cited,  It  fol- 
lows that  Jones  was  an  accomplice  of  the  de- 
fendant, if  the  crime  of  buying  stolen  ores 
from  Jones  by  the  defendant  was  committed. 
We  agree  with  the  Attorney  General  that  the 
mere  fact  that  Jones  stole  these  ores  from  the 
owner  did  not  make  him  an  accomplice  of  the 
defendant;  but  the  theft  of  ores  is  one  of- 
fense ;  buying  them,  knowing  that  they  have 
been  stolen,  Is  another.  It  is  a  familiar  prin- 
ciple of  law,  however,  that  one  may  be  both 
a  principal  and  an  accomplice  by  the  doing  of 
separate  and  distinct  acts  with  the  same 
property.  There  Is  nothing  which  prevents 
Jones,  who  stole  the  ore,  from  afterwards,  by 
a  separate  and  distinct  act,  becoming  an  ac- 
complice of  the  one  who  purchased  it  from 
him,  knowing  It  to  have  been  stolen.  The 
fact  that  our  statute  provides  that  an  acces- 
sory shall  be  deemed  and  considered  a  princi- 
pal and  punished  accordingly  does  not  make 
him  any  less  an  accessory,  so  far  as  the  rules 
of  evidence  to  be  applied  to  the  principle 
are  concerned.  It  Is  rather  the  fixing  of  the 
same  punishment  for  botii  and  an  arbitrary 
declaration  that  for  that  purpose  upon  the 
commission  of  a  certain  crime  the  jperpetra- 
tor  shall  be  hdd  to  have  be«i  guUty  of  anoth- 
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er.  This  questloo  Is  tborougbly  discussed  In 
People  T.  Ooffey,  161  CaL  433,  448,  119  Pac. 
901,  907  (39  L.  B.  A.  [N,  S.]  704),whereln  the 
conclusion  is  as  follows: 

"This,  then,  is  the  true  test  and  rule:  If  in 
any  crime  the  participation  of  an  individual 
has  been  criminally  corrupt,  be  is  an  accomplice. 
If  it  has  not  been  criminally  corrupt,  he  is  not 
an  accomplice.  •  »  *  where  the  act  requires 
the  co-operation  of  two  persons,  and  their  co- 
operation is  criminally  corrupt,  the  relationship 
of  accomplice  is  at  once  established." 

In  this  the  CSUfomla  court  says  there  is 
but  one  exception,  viz.  State  v.  Durnam,  73 
Minn.  150, 75  N.  W.1127,  which  they  decline  to 
follow  and  say  that  it  is  unique  in  the  history 
of  the  law.  According  to  our  view,  the  defend- 
ant was  entitled  to  this  Instruction.  Its  re- 
fusal necessitates  a  reversal  of  the  Judgment 

In  view  of  a  new  trial,  It  Is  thought  ad- 
visable to  consider  one  other  alleged  error. 
It  pertains  to  the  validity  of  the  Information. 
We  cannot  agree  with  the  defendant  that  the 
information  was  illegally  filed.  The  opinion 
In  Auamus  et  al.  v.  People,  47  Colo.  1«7,  107 
Pac.  204,  19  Ann.  Cas.  491,  controls  this  ques- 
tion. The  procedure  there  was  the  same  as 
here.  We  deem  it  umiecessary,  at  this  time, 
to  consider  assignments  pertaining  to  the  ad- 
mission of  testimony. 

The  judgment  will  be  reversed,  and  the 
cause  remairded  for  a  new  trial. 

Reversed. 

GARRIGUBS,  J.,  dlssenta    SCOTT,  J.,  not 

participating. 

TELLER,  J,  (concurring  specially).  I  con- 
cur in  the  reversal,  but  I  cannot  agree  that 
the  sufficiency  of  the  Information  Is  deter- 
mined by  the  case  of  Ausmus  &  ifoon  v. 
People.  The  question  as  here  presented  Is 
this:  Does  the  law  require  an  affidavit  other 
than  that  which  serves  to  verify  the  informa- 
tion? This  must  be  answered  by  reference 
to  the  act  of  1893  (chapter  66,  Laws  of  1893). 
The  first  section  of  that  act  provides: 

That  in  all  cases  in  which  the  defendant  has 
not  had  or  has  waived  a  preliminary  examina- 
tioB  "there  shall  be  filed  with  the  information 
the  affidavit  of  some  credible  person  verifying 
the  information  upon  the  personal  knowledge 
of  affiant  that  the  offense  was  committed." 

Section  2  relates  to  the  form  of  the  Infor- 
mation, etc.  Section  3  further  provides  as 
to  the  requirements  of  an  information,  and 
adds: 

"But  if  a  preliminary  examination  has  not 
been  had,  or  when  upon  such  examination  the 
accused  has  been  discharged,  or  when  the  affi- 
davit or  complaint  upon  which  the  examination 
has  been  held  has  not  been  delivered  to  the 
clerk  of  the  proper  court,  the  district  attorney 
may,  upon  affidavit  of  'any  person  who  has 
knowledge  of  the  commission  of  an  offense,  and 
who  is  a  competent  witness  to  testify  in  the 
case,  setting  forth  the  offense  and  the  name  of 
the  penon  or  persons  charged  with  the  commis- 
sion tbw-eof,  upon  beliw  furnished  with  the 
names  of  the  witnesses  for  the  prosecution,  by 


leave  of  court  first  had,  file  an  information,  and 
process  ehaU  forthwith  issue  thereon." 

In  the  Ausmus-Moon  Case  there  is  no  dis- 
cpsslon  of  the  question  now  under  considera- 
tion, I.  e.,  the  necessity  for  an  afildavit  un- 
der section  3  of  the  act  (section  1964,  R.  S. 
1908)  in  addiUon  to  the  affidavit  which  veri- 
fies the  Information  as  required  by  section  1 
of  tbe  act  (section  1958,  R.  S.  1908). 

The  holding  is  that  the  attached  affidavits 
constituted  a  verification,  and  complied  with 
section  1432b,  Mills'  Ann.  St.,  which  is  sec- 
tion 1  of  the  act  of  1898.  Tbe  opinion  then 
points  out  that  the  affidavits,  by  averring 
that  tbe  statements  in  the  information  were 
true,  made  those  statements  a  part  of  the 
affidavits,  and  so  set  forth  the  offense. 

The  question  determined  was  that  the  of- 
fense was  set  forth,  and  whether  or  not  an 
affidavit  in  addition  to  the  verification  is  re- 
qnired,  is  not  touched  upon. 

That  two  affidavits  are  required  under  the 
circumstances  now  presented,  is  clearly  indi- 
cated in  Noble  v.  People,  23  Colo.  9,  45  Pac. 
376,  It  appears  that  the  original  informa- 
tion and  affidavit  In  that  case  were  omitted 
from  the  record. 

It  was  urged  that  the  affidavit  in  the  rec- 
ord was  insufficient  because  it  did  not  set 
out  the  offense,  as  section  3  of  the  act  re- 
quires. 

The  court,  after  referring  to  the  argu- 
ments, said: 

"But  we  are  at  a  loss  to  see  the  pertinency  of 
this  discussion,  since  the  affidavit  provided  for 
the  rerificatian  of  an  information  is  not  required 
to  set  out  the  offense,  as  is  essential  in  the  affi- 
davit provided  in  section  3,  which,  as  a  pre- 
requisite to  a  prosecution  by  information  where 
a  preliminary  examination  has  not  been  had 
or  waived,  must,  in  conformity  with  section  7, 
art.  2,  of  our  Bill  of  Rights,  show  probable 
cause.  The  record  being  silent,  we  must  pre- 
sume that  the  original  information  was  filed 
upon  such  an'  affidavit,  and  the  plaintiff  in  er- 
ror, at  the  time  of  the  filing  of  the  amended 
information,  was  in  custody  by  virtue  of  lawful 
process  issued  thereon." 

It  is  then  pointed  out  that  the  "informa- 
tion act  provides  two  modes  of  procedure," 
and  section  3  of  the  act  is  quoted,  and  of  it 
the,  court  said: 

"By  virtue  of  this  provision  informations  may 
be  filed  either  upon  a  preliminary  hearing  being 
had  or  waived,  or  by  leave  of  court,  upon  filing 
the  affidavit  therein  provided.  This  affidavit  is 
made  essential  in  case  a  preliminnry  examina- 
tion has  not  been  had,  in  order  to  comply  with 
the  requirements  of  section  7,  art.  2,  of  our 
Bill  of  Rights." 

The  court  farther  holds  that  tbe  verifica- 
tion by  an  affidavit  of  a  prescribed  character 
required  by  section  1  is  a  creature  of  the 
statute,  while  the  affidavit  of  probable  cause 
required  by  section  3  is  a  constitutional  re- 
quirement. 

I  am  of  the  (pinion  that  the  information 
in  this  case  was  insufficient  under  tUe  ded- 
alons  above  dted. 
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CHIBICHICSNO  et  aL  v.  DICKINSON  et  al. 
(No.  8777.) 

(Supreme  Court  of  Colorado.    Oct  8,  1917.) 

WATEBS  and  WATKB  C0UB8E8  lS=!>154(l)  —  IB- 

BioATioN  Ditch— Changing  Coubsb. 
When  the  owner  of  a  ditch  and  water  rights 
therein  conveyed  to  plaintiffs  a  specified  quan- 
tity of  water  in  the  ditch,  they  acquired  an  ease- 
ment in  the  ditch,  including  the  right  of  way 
therefor,  and  subsequent  purchasers  from  the 
owner  took  the  land  subject  to  the  easement, 
and  could  not  change  the  location  of  the  ditch 
for  their  own  convenience  or  profit,  or  do  any- 
thing interfering  with  plaintiffs'  vested  rights. 

Error  to  District  Court,  Adams  County; 
H.  S.  Class,  Judge. 

Action  by  Bocco  Cblrlchlgno  and  others 
against  Jane  Dickinson  and  others.  To  re- 
view the  Judgment,  plaintiffs  bring  error. 
Judgment  reversed,  with  directions. 

S.  W.  Johnson  and  Chas.  E.  Friend,  both 
of  Denver,  for  plaintiffs  in  error.  Geo.  B. 
Campbell,  of  Denver,  for  defendants  in  error. 

TEJLLBR,  J.  Plaintiffs  in  error  were  plain- 
tiffs in  an  action  to  prevent  the  defendants  in 
error  from  destroying  the  Manhart  ditch,  on 
defendants'  land,  from  which  ditch  the  plain- 
tiffs obtained  water  for  Irrigating  their  lands. 
Plaintiffs'  lands  were  conveyed  to  them  by 
one  Lang,  who  conveyed  also  to  them  a  8pe<d- 
fled  quantity  of  water  from  the  Manhart 
ditch,  together  with  the  right  of  way  for 
laterals  across  his  land.  Some  years  later 
Lang  conveyed  to  the  defendants  a  tract  of 
land  across  which  the  Manhart  ditch  runs, 
and  on  which  said  laterals  are  located.  In 
the  meantime,  plaintiffs  had  been  taking  wa- 
ter through  said  laterals.  The  defendants, 
some  time  after  their  purchase  of  said  land, 
destroyed  the  old  ditch  and  rebuilt  It  on  a 
side  hill  farther  from  plaintiffs'  lands  than 
the  ditch  was  originally  and  where  it  had 
been  for  over  20  years.  The  court  found  that 
the  plaintiffs  had  no  title  to  a  right  of  way 
for  laterals,  or  right  to  any  certain  line  or 
course  for  them,  and  that  the  defendants  bad 
the  right  to  change  the  course  of  said  ditch 
as  they  might  see  fit.  Injunctive  relief 
against  defendants,  dianglng  the  course  of 
said  ditch  or  the  laterals  therefrom,  and 
damages,  were  therefore  denied  to  plaintiffs. 

The  decree  covered  several  other  matters 
In  controversy  wlilch  need  not  be  considered, 
as  the  denial  of  the  relief  above  named  Is 
the  basis  of  the  attack  on  the  decree. 

The  holding  that  the  defendants  might 
change  the  course  of  the  Manhart  ditch  as 
they  saw  fit  is  in  direct  conflict  with  the  de- 
cisions of  this  court,  as  well  as  of  other 
courts. 

When  Lang  conveyed  to  the  plaintiffs  a 
specified  quantity  of  water  in  the  ditch,  no 
question  being  made  that  he  owned  the  ditch 
and  water  rights  therein,  they  acquired  an 
easement  in  the  ditch,  including  the  right  of 


way  therefor.  Grand  Valley  Irr.  Co.  r.  Lesb- 
er,  28  Cola  273,  66  Pac.  44;  Arthur  Ca  r. 
Strayer,  60  Olo.  371,  115  Pac.  724.  The  de- 
fendants being  subsequent  purchasers  from 
Lang,  took  their  land  subject  to  said  ease- 
ment. Bogers  v.  Ditch  Co.,  165  Pac.  248. 
They  had  no  right,  for  their  own  convenience 
or  profit,  to  change  the  location  of  the  ditch, 
or  to  do  anything  which  Interfered  with  the 
vested  rights  of  the  plaintiffs  therein. 

In  Grayblll  v.  Corlett,  60  Colo.  551,  154 
Pac.  730,  we  held  that  the  owner  of  land, 
over  which  an  adjoining  owner  took  water 
through  a  ditch  located  and  maintained  there- 
on by  permission  of  a  former  owner  thereof, 
could  not  change  the  'course  of  said  ditch 
without  the  consent  of  the  party  entitled  to 
water  from  it.  The  principle  therein  an^ 
nounced  applies  to  this  case. 

The  Judgment  is  accordingly  reversed,  with 
directions  for  such  proceedings  in  the  dis- 
trict court  as  are  In  harmony  with  the  views 
herein  expressed. 

Judgment  reversed. 

HILL  and  SCOTT,  J  J.,  concur. 


WILLIAMS   V.    MODEBN    WOODMEN    OF 

AMEBIGA  et  aL     (No.  9022.) 

(Supreme   Court  of  Colorado.     Nov,  6,  W16. 

Behearing   Denied    Oct..  8,   1917.) 

1.  INSURAKCB  «=9819(1)— FbATBBNAI.  IHSUB- 

amcb—Beneficiaby— Evidence. 
In  a  controversy  between  deceased  s  mother 
and  his  widow,  who  was  designated  as  ben- 
eficiary in  the  policy,  evidence  held  safficient  to 
show  that  the  widow  was  a  member  of  insured's 
family  at  the  time  of  his  death  and  entitled  to 
the  insurance  money. 

2.  Insurance   <s=»818(l)— Fbatebnai.  Iksub- 
ANCE— Evidence  Aomissiblb. 

In  a  controversy  oyer  insurance  monejr,  the 
court  pr<^erly  rejected  evidence  of  the  widow's 
improper  conduct;  it  not  tending  to  show  that 
she  was  not  a  member  of  insured's  family  and 
entitled  to  the  insurance  money. 

En  Banc.  Error  to  District  Oourt,  Routt 
County;  John  T.  Shumate,  Judge. 

Action  by  Elsie  Williams  against  Mary  3. 
Williams  and  another.  Judgment  for  plaln:- 
tiff,  and  defendant  named  brings  error.  Sa> 
pei^edeas  denied,  and  Judgment  affirmed. 

Arthur  L.  Wessela,  of  Steamboat  Springs, 
for  plaintiff  in  error.  A.  A.  Mann,  of  Steam- 
boat Springs,  for  defendant  in  error  EUte 
Williams. 

PEIB  CURIAM.  This  action  Involves  the 
disposition  of  13,000  paid  Into  court  by  the 
Modem  Woodmen  of  America  (an  Illhu^ 
corporation),  being  the  amount  of  its  policy 
upon  the  life  of  Clyde  C.  Williams. 

[1]  The  ccmtentlon  is  between  the  wife  and 
the  mother  of  the  deceased.  Tbe  Judgmoit 
was  in  favor  of  the  wife,  who,  it  Is  admitted, 
was  the  designated  beneficiary  at  the  time 
of  the  death  of  the  Insured.     Oounsti  for 
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plainttff  In  error  concede  this,  but  contend 
that  the  wife,  altbounh  within  the  class  cai>a- 
ble  of  taking  as  benefldary  when  the  policy 
was  Issued,  has  put  herself  out  of  that  class 
by  ceasintr  to  be  a  member  of  his  family.  In 
support  of  this  CMitentlon,  It  Is  alleged  that 
on  January  20,  1913,  abe  deserted  the  Insured 
and  refused  longer  to  llye  with  him  as  his 
wife.  The  only  evidence  ofFered  to  show  a 
separation  was  the  testimony  of  a  brother 
of  the  deceased,  who  testified  that  the  wife 
refused  to  go  with  her  husband  when  he  was 
leaving  for  California  on  account  of  his 
health.  On  the  other  band,  the  record  con- 
tains a  letter  from  the  wife  to  the  husband, 
complaining  because  he  refused  to  let  her  go 
with  him,  and  ^q[>re8sing  her  regret  that  she 
was  not  able  to  go  along  and  take  care  of  him. 
The  record  also  contains  a  letter  from  the  de- 
ceased to  his  wife,  dated  February  1, 1913  (he 
having  died  upon  Mardi  19th  following),  in 
which  he  mentions  his  desire  to  have  her  with 
him,  and  states  that  he  is  going  to  look 
around  and  find  a  business,  so  that  she  can 
come  out  and  be  with  him.  If  we  concede 
that  the  laws  ot  Illinois,  as  construed  by  its 
court  concerning  such  questions,  are  as  con- 
tended for  by  plaintiff  in  error,  yet  these  ex- 
pressions, communicated  in  writing,  when 
there  was  no  reason  for  a  misrepresentation 
of  tlie  fttcts,  fully  justified  the  court,  as 
against  the  testimony  of  the  brother,  in 
finding  for  the  wife  on  the  issue  of  a  separa- 
tion. 

[2]  The  trial  court  rejected  evidence  offer- 
ed to  show  that  the  wife  had  been  guilty  of 
improper  conduct.  We  find  no  error  in  this 
respect,  as  it  did  not  disclose  or  tend  to  show 
that  she  was  not  a  member  of  his  family  at 
the  time  of  bis  death.  It  follows  that  the 
widow  must  be  cMisldered  as  having  been  a 
member  of  the  family  of  the  inmired  at  the 
time  of  his  death,  and  within  the  class  of 
persons  who  could  be  beneficiaries  under  the 
Illinois  statutes. 

Perceiving  no  prejudicial  error,  the  appli- 
cation for  supersedeas  will  be  denied,  and 
the  judgment  affirmed.  The  petition  for  re- 
hearing is  denied.  The  former  (pinion  will 
be  withdrawn. 

Supersedeas  denied,  and  Judgment  affirmed. 

OABBBRT,  a  J.,  and  BAILSY.  3^  not 
participating. 


MOYER  T.  JACKSON.     (No.  9266.) 

(Supreme  Court  of  Colorado.    Oct.  8,  1917.) 

Appeai.  and  Ebrob  ®5>931(Q)— Scope  or  Re- 
view— PHESUMPTI O  NS. 
Where  jury  was  waived,  and  the  cause  tried 
to  the  court,  and  no  declarations  of  law  request- 
ed, the  court  on  appeal  must  assume  that  tlie 
trial  court  had  the  right  conception  of  the  law, 
and  disregarded  evidence,  if  any,  that  was  nut 
pertinent. 

En  Banc.   Error  to  EI  Paso  County  Court ; 
W.  B.  Kinney,  Judge. 


Action  by  O.  P.  Jackson  against  Walter  B. 
Moyer.  To  review  Judgment  for  plaintiff,  de- 
fendant brings  error,  and  applies  for  super- 
sedeas. Application  denied,  and  Judgment 
affirmed. 

J.  N.  Richards,  of  Colorado  Springs,-  for 
plaintiff  in  error.  O.  B.  Horn,  of  Colorado 
Springs,  for  defendant  in  error. 

PER  CURIAM.  This  controversy  is  over 
the  right  of  defendant  in  error  to  a  commis- 
sion for  the  sale  or  exchange  of  certain  real 
estate  at  the  solicitation  of  Moyer,  the  plain- 
tiff in  error.  Hie  first  trial  was  before  a  Jus- 
tice of  the  peace,  where  Judgment  was  ren- 
dered in  favor  of  Jackson,  and  Moyer  ap- 
pealed to  the  county  court  Upon  trial  de 
novo,  a  Jury  was  waived  and  the  cause  tried 
to  the  court.  No  declarations  of  law  were  re- 
quested. We  must  therefore  assume  that  the 
court  had  the  right  conception  of  the  law, 
and,  in  determining  the  Issues  Involved,  dis- 
regarded evidence,  If  any,  that  was  not  perti- 
nent 

We  find  the  record  sufficient  to  support  the 
conclusions  of  the  trial  court,  and  the  applica- 
tion for  supersedeas  is  therefore  denied,  and 
the  Judgment  affirmed. 

AUiEN,  J.,  not  participating. 


In  re  GREENWOOD'S  ESTATE. 
GREENWOOD  v.  GREENWOOD. 

(No.  8912.) 
(Supreme   Court  of  Colorado.     Oct  8,  1917.) 

1.  WiLM    <S=>634(9)—C0NSTBU0TI0N— Vested 
Rekairdbbb. 

Testator's  will  gave  all  hla  property  to  his 
wife  as  long  as  she  lived  or  remained  his  widow, 
and  provided  that  should  she  marry  all  the 
property  should  be  divided  equally  between  tes- 
tator's son  and  stepson,  who  should  pa^  an- 
other son  $60  for  hug  share.  Held,  that  if  the 
wife  married  or  predeceased  testator,  the  prop- 
erty would  go  as  stated,  the  will  showing  that 
testator  intended  his  second  son  to  take  nothing 
except  $60,  and,  his  wife  having  predeceased 
testator,  the  will,  because  containing  no  provi- 
sion in  terms  for  the  dispositioa  of  the  estate 
except  In  case  of  her  remarriage,  was  not  in- 
valid bemuse  the  remainders  over  to  the  son 
and  stepson  were  contingent  on  an  event  which 
cfNild  never  happen. 

2.  Wiixs    «=»629— CoKsrBuonoH— Favorino 
Tested  Intebbsts. 

Vested  interests  are  favored  as  against 
those  which  are  contingoit  when  there  is  doubt 
in  the  matter. 

Error  to  County  Ctourt,  City  and  County 
of  Denver;  Ira  C.  Rothgerber,  Judge. 

In  the  matter  of  the  estate  of  Henry 
Greenwood.  To  review  a  Judgment  constm- 
ing  decedent's  will  in  favor  of  William  H. 
Greenwood,  Walter  Greenwood  brings  error. 
Affirmed. 

Chester  H.  Kern,  of  St  Louis,  Mo.,  and 
John  S.  Glbons,  of  Denver,  for  plaintiff  in  er- 
ror. Nathaniel  Halpem,  of  Denver,  for  de- 
fendant in  error. 
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TEILLER,  J.  This  cause  comes  before  us 
on  error  to  the  county  court  to  reverse  a 
Judgment  constmlng  a  will. 

The  plaintiff  In  error  is  a  son  of  one  Henry 
Greenwood,  now  deceased,  who  in  Ms  life- 
time made  a  will  of  which  the  part  pertinent 
to  this  review  is  as  follows: 

"I  give  and  bequeath  all  my  property  to  my 
beloved  wife,  Elizabeth  H.  Greenwood,  as  long 
as  she  lives  or  remains  my  widow.  Should 
my  wife  marry,  then  all  my  property  shall  be 
divided  equally  between  my  son,  William  H. 
Greenwood,  and  my  stepson,  Thos.  A.  Harvey, 
they  to  pay  my  son  Walter  Greenwood  fifty 
dollars  for  his  share  of  my  estate." 

The  wife  died  before  the  Irasband's  death, 
and,  as  the.  will  contains  no  provision.  In 
terms,  for  the  disposition  of  the  estate  ex- 
cept in  the  case  of  her  marriage,  It  is  now 
claimed  that  the  will  is  invalid  because.  It 
Is  said,  the  remainders  over  to  the  son  and 
stepson  are  contingent  upon  an  event  which 
can  never  happen,  and  can  therefore  never 
vest.  The  plaintiff  in  error  claims  as  an 
heir  at  law.  The  county  court  rejected  this 
Contention  and  held  that  the  provision  by 
wlilch  the  estate  was  to  go  to  the  son  and 
stepson  In  case  of  the  widow's  marriage  is  to 
be  construed  to  mean  that,  tn  case  she  mar- 
ried or  should  predecease  the  testator,  the 
property  should  go  as  above  stated.  The 
court  further  held  that  the  will  showed  that 
the  testator  Intended  his  son  Walter  should 
take  nothing  from  the  estate  exc^t  the  sum 
of  $50  given  him  in  the  will. 

[1 ,  2]  This  construction  of  the  will  Is  abun- 
dantly sui^xtrted  by  the  authorities,  and 
must  be  regarded  as  effecting  the  testator's 
intention.  It  is  clear  that  he  did  not  intend 
to  give  the  plaintiff  in  error  more  than  $50 
In  the  contingency  specified,  and  it  Is  only  by 
assuming  an  Intent  to  leave  his  estate  intes- 
tate that  we  can  suppose  the  testator  intend- 
ed to  permit  the  son  Walter  to  share  general- 
ly in  the  estate  under  the  circumstances  now 
presented,  and  for  which  no  express  provi- 
sion was  made.  We  think  the  authorities 
are  rlg^t  in  adopting  another  construction, 
as  the  trial  court  did  In  this  case,  l^ls 
oompUes  with  the  rule  that  vested  Interests 
are  favored,  as  against  those  which  are  con- 
tingent when  there  is  doubt  In  the  matter. 
In  Underbill  on  the  Law  of  Wills,  p.  472,  it 
is  said : 

"A  devise  by  the  testator  to  his  widow  for  the 
term  of  her  natural  life,  but  if  she  should  marry 
again  then  to  A.  in  fee.  without  any  provision 
for  the  disposition  of  the  fee  after  her  death 
in  case  she  should  not  marry  again,  is  a  very 
common  form  of  disposition.  In  such  cases  the 
courts  will  insert  the  words,  'when  she  dies.' 
or  'after  her  death,'  and  A.  will  take  a  vested 
remainder  by  implication  upon  the  death  of  the 
widow  without  having  remarried." 

The  same  author  In  section  858  says: 
"Where  it  appears  to  be  the  primary  inten- 
tion of  the  testator  to  give  the  widow  an  estate 
in  limitation  for  widowhood  which  may  of 
course  endure  for  the  life  of  the  widow,  the 
devise  over  is  a  vested  remainder  coming  after 
the  lifie  estate  of  the  first  taker." 


Many  authorities  are  dted  In  abpport  «f 
these  statements.  Here  there  is  a  clear 
intent  to  give  to  the  widow  such  an  estate  as 
the  author  names  in  the  last  quotation.  la 
Jarman  on  Wills  (6th  Am.  Ed.)  p.  414,  it  Is 
said: 

"An  exception  to  this  rule,  however,  may 
seem  to  exist  in  a  case  which  deserves  especiiU 
attention,  on  account  of  the  frequency  of  it« 
occurence,  namely,  where  a  testator  makes  a 
devise  to  his  widow,  and  if  she  should  marry, 
then  over;  in  which  the  established  construc- 
tion is,  that  the  devise  over  is  not  dependent  on 
the  contingency  of  the  widow's  marrying  again, 
but  takes  effect  at  all  events,  on  the  termination 
of  her  estate,  whether  by  marriage  or  death." 

After  discussing  Luxford  v.  Cheek,  3  Lev. 
125,  and  Gordon  v.  Adolphus,  3  B.  P.  O.  TomL 
306,  both  leading  cases  on  this  point,  the  au- 
thor adds: 

"In  these  cases,  therefore,  the  widow  takes 
an  estate  durante  viduitate,  and  the  gifts  over 
are  vested  remainders  absolutely  expectant  on 
that  estate,  being  to  take  effect  at  all  events 
on  its  determination,  and  not  conditional  limi- 
tations dependent  on  the  contingent  determina- 
tion of  a  prior  estate  for  life." 

See,  also,  AnliCk  v.  Wallace,  76  Ky.  (12 
Bush.)  531;    Ferson  v.  Dodge,  23  Pi<*.  287. 

Finding  no  error  In  the  record,  tihe  Judg- 
ment is  affirmed. 

Judgm:Mit   afflrmed. 

HIIaL  and  SCOTT.  JJ.,  concur. 


MEMORANDUM  DECISIONS. 


SEILT5K  et  al.  v.   FARMERS'  MFE  INS. 

CO.  (No.  9ie7J  (Supreme  Court  of  Colorado. 
July  2,  1917.  KeheariuK  Denied  Oct.  8,  1917.> 
En  Banc.  Btpor  to  District  Court,  Delta  Coun- 
ty; Thomas  J.  Black,  Judge.  Action  between 
T.  J.  Seller  and  others  and  The  Farmers'  Life 
Insurance  Company.  Judgment  for  the  latter, 
and  the  former  bring  error.  Supfersedeaa  denied, 
and  judgment  affirmed.  Quaintance,  King  & 
Quaintance,  of  Denver,  for  plaintiffs  in  error. 
E.  M.  Sabin,  of  Denver,  for  defendant  in  error. 

HILL,  J.  Upon  a  careful  inspection  of  this 
record  and  a  thorough  consideration  of  the  briefs 
in  connection  therewith,  we  are  of  opinion,  not 
only  that  no  prejudicial  error  has  been  commit- 
ted, but  that  substantial  justice  will  follow  the 
enforcement  of  the  decree.  For  these  reasons, 
the  application  for  supersedeas  will  be  denied, 
and  the  judgment  affirmed.  Supersedeas  denied; 
judgment  affirmed. 

ALLEN,  J.,  not  participating.  . 


ALLTNG  MBR.  &  L.  CO.  v.  SMILET  *t  aL 
(No.  3896.)  (Supreme  Conrt  of  Montana. 
March  19,  1917.)  Appeal  from  District  Court, 
Richland  County;  C.  C.  Hurley,  Judge.  R.  O. 
Lunke  and  C.  E.  CoUett,  both  of  Sidney,  for  ap- 
pellants. F,  P.  Leiper,  of  Glendive,  and  John 
Bird,  of  Fairview,  for  respondent 

PER  CURIAM.  Pursuant  to  motion  of  appel- 
lants, the  appeal  in  this  cause  is  hereby  dis- 
missed. 
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JACK  V.  CHICAGO,  M.  ft  ST.  P.  BT.  CO. 

(No.  3864.)  (Sopr»me  Court  of  Montana.  Dec. 
14,  1916.)  Appeal  from  District  Court,  Powell 
County;  Geo.  B.  Wlniton,  Judge.  C.  W.  Keeley 
and  S.  P.  Wilaon,  both  of  Deer  Lodge,  for  ap- 
pellant. Sebamikow  &  Jordan,  of  Deer  Lodge, 
for  respondent 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  from  the  order  denying  plain- 
tiff's motion  for  a  new  trial  is  this  day,  after  due 
consideration,  sustained,  and  the  appeal  from 
said  order  is  accordingly  dismissed.  It  is  fur- 
ther ordered  (May  28,  1917)  that  the  appeal 
from  the  judgment  herein  be,  and  the  same  is 
hereby,  dismissed. 


MEIER  V.  BLAUSTBIN.  (No.  4027.)  (Su- 
preme Court  of  Montana.  April  19, 1917!^  Ap- 
peal from  District  Court,  Silver  Bow  County. 
James  H.  Baldwin^  of  Butte,  for  appellant. 
William  Meyer  and  Harry  Meyer,  both  of  Butte, 
for  respondent 

PER  CURIAMi  Upon  motion  of  respondent, 
the  appeal  herein  ia  hereby  dismissed,  for  failure 
of  appellant  to  file  transcript  in  time. 


MURPHY  V.  NBTT.  (No.  8720J  (Supreme 
Court  of  Montana.  March  23,  19l7.)  Appeal 
from  District  Court.  Lewis  and  Clark  County. 
W.  D.  Rankin,  of  Helena,  for  appellant  H.  O. 
Mclntire,  of  Helena,  for  respondent 

PER  CURIAM.  Pursuant  to  respondent's 
motion  that  the  appeal  herein  be  dismissed  for 
failure  to  file  brief,  the  appeal  herein  is  dis- 
missed. 


ST.  ANTHONY  A  DAKOTA  ELEVATOR 
CO.  ▼.  BMERSON-BRANTINGHAM  IMPLE- 
MEJNT  CO.  (No.  3775.)  (Supreme  Court  of 
Montana.  May  28,  1917.)  Appeal  from  Dis- 
trict (3ourt,  Hill  County;  John  W.  Tatte,  Judge. 
H.  8.  Kline,  of  Havre,  for  app^ant  O.  B. 
Kotz,  of  Great  Falls,  for  respondeat 

PER  CURIAM.  Pursuant  to  motion  of  appel- 
lant, the  appeal  herein  is  dismissed. 


STATE  ez  rel.  GRirFITHS  t.  MAYOR  ft 
COUNCIL  OF  CITY  OF  BUTTE.  (No.  3965.) 
(Supreme  Court  of  Montana.  Jan.  3,  19l7.) 
Appeal  from  District  Court,  Silver  Bow  County; 
Jeremiah  J.  Lynch,  Judge.  William  E.  Carroll, 
of  Butte,  for  appellant.  J.  V.  Dwyer,  John  A. 
Groenveld,  and  N.  A.  Rotering,  all  of  Butte,  for 
respondeuts. 

PER  CURIAM.  Appellant's  motion  for  leave 
to  dismiss  the  appeal  herein  without  prejudice  is 
this  day  granted,  and  the  appeal  ia  accordingly 
dismissed. 


STATE  ex  reL  RUSSELL  v.  DISTRICT 
COURT  et  al.  QUo.  3955.)  (Supreme  Court  of 
Montana.  Nov.  20,  1916.}  Original  application 
for  writ  of  mandamus  directed  to  the  District 
Court  of  the  Fourth  Judicial  District  and  R. 
Lee  McCuUoch,  a  Judge  thereof.  Chas.  A.  Rus- 
sell, of  Missoula,  for  relator.  Wm.  T.  Pigott, 
of  Helena,  and  Wade  R.  Parks,  of  Thompson 
Falls,  for  respondents. 

PER  CURIAM.  The  motion  to  quash  the  al- 
ternative writ  of  mandate  heretofore  issued  here- 
in is,  after  due  consideration,  sustained,  and 
the  proceeding  dismissed. 


STATE  er  r*.  SANDS  et  al.  ▼.  DISTRICT 
COURT  et  al.  (No.  4087J  (Supreme  Court  of 
Montana.  April  27,  1917.)  Original  applica- 
tion for  writ  of  review  directed  to  the  District 
Court  of  the  Eighth  Judicial  District  in  and  for 
the  County  of  Cascade,  and  U.  H.  Ewing,  a 
Judge  thereot  W,  B.  Sands,  of  Chinook,  for  re- 
lators. 

pMr  curiam;  Relators'  application  for 
writ  of  certiorari  herein  is,  after  due  conrfder- 
ation,  denied. 


STATE  ei  rel.  WOOLRIDGE  et  al.  v.  DIS- 
TRICT COURT  et  al.  (No.  3997J  (Supreme 
Court  of  MonUna.  Feb.  19,  1917.)  Original 
application  for  writ  of  certiorari  directed  to  the 
District  Court  of  the  Eighth  Judicial  District 
and  H.  H.  Ewing,  a  Judge  thereof.  W.  B. 
Sands,  of  Chinook,  for  relators. 

PER  CURIAM.  The  application  of  relators 
herein  for  a  writ  of  review  is,  after  due  consid- 
eration by  the  court,  denied. 


In  re  HOOKER  et  al.  In  re  RENDER.  (No. 
9310.)  (Supreme  Court  of  Oklahoma.  Sept  11, 
1917.)  Original  proceeding,  on  the  relation  of 
Sam  P.  Render,  to  disbar  Sam  Hooker  and 
Elmer  L.  Fulton,  attorneys  and  counselors  at 
law.  Petition  dismissed.  John  R.  Guyer,  of 
Oklahoma  City,  for  relator.  McAdams  &  Has- 
keU,  Ames,  Chambers,  Lowe  &  Richardson,  Shirk 
&  Danner,  Everest  &  Campbell,  and  Warren  K. 
Snyder,  all  of  Oklahoma  City,  for  respondents. 

KANE,  J.  This  is  an  original  proceeding,  in- 
stituted by  Sam  P.  Render,  as  relator,  for  the 
purpose  of  disbarring  Sam  Hooker  and  ESmer  L. 
Fulton,  two  attorneys  and  counselors  at  law  of 
this  state,  residing  in  Oklahoma  (Hty.  Relator 
charges,  in  effect  uiat  on  the  16th  day  of  March, 
1914,  one  Ross  N.  UUard  commenced  an  action 
against  him  in  the  district  court  of  Oklahoma 
county  to  recover  the  sum  of  $1,325,  claiming 
that  the  relator,  as  defendant  in  that  action,  was 
indebted  to  him  in  that  sum  of  money  as  attor- 
ney's fees;  that  the  respondents,  Sam  Hooker 
and  Elmer  L.  Fulton,  were  attorneys  for  Lillard 
in  that  action,  and  that  they,  with  Ross  N.  Lil- 
lard, conspired  together  to  cheat  and  defraud  the 
relator  in  that  action  by  the  use  of  false  and 
fraudulent  testimony,  which  they,  the  said  Sam 
Hooker  and  Elmer  L.  Fulton,  well  knew  to  be 
false;  that  it  was  agreed  hetween  said  Sam 
Hooker  and  Elmer  L.  Fulton  and  Ross  N.  Lil- 
lard, before  said  action  was  ever  filed,  that  false 
and  fraudulent  testimony  should  be  used  in  said 
cause,  and  that,  in  case  judgment  was  obtained 
and  collected,  the  proceeds  therefrom  should  be 
split  between  the  three;  that  a  judgment  was 
obtained  against  the  relator  in  that  action,  and 
the  proceeds  split  between  the  said  Lillard  and 
the  respondents ;  that  said  Sam  Hooker  and  El- 
mer L.  Fulton  were  induced  to  enter  into  said 
conspiraqr  to  cheat  and  defraud  the  relator  by 
the  offer  of  Ross  N.  Lillard  to  divide  the  recov- 
ery which  they  were  to  obtain  by  reason  of  such 
false  and  fraudulent  acts.  Immediately  upon 
the  filing  of  this  complaint  the  respondents  filed 
their  answer,  in  effect  a  general  denial,  and  de- 
manded an  immediate  and  thorough  investiga- 
tion into  the  charges  preferred  against  them  by 
the  relator.  Upon  the  issues  Ming  joined  as 
above,  the  Supreme  Court  app<^nted  Hon.  Geo. 
S.  Rajnsey,  of  Muskogee,  as  referee,  to  make  in- 
vestigation of  the  charges  against  the  respond- 
ents and  report  his  findings  of  fact  and  condn- 
sions  of  law  to  the  court  within  15  days.  In 
pursuance  of  this  order  Mr.  Ramsey  qualified  as 
referee  and  set  the  case  down  for  hearing  for  a 
day  certain.    On  the  day  set  for  the  trial  (he 
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parties  appeared  in  person  and  by  their  respec- 
tive counsel,  and,  after  a  full  and  tboroogh  (tear- 
ing, the  referee,  without  leaving  the  bench,  ren- 
dered an  oral  report,  wherein  he  found  that  the 
charges  set  forth  in  the  petition  of  the  relator 
in  this  action,  alleging  that  Sam  Hooker  and  El- 
mer L.  Fulton,  respondents  herein,  conspired 
with  Lillard  to  file  a  false  and  fraudulent  ac- 
tion and  to  support  the  same  by  false  and  fraud- 
ulent testimony,  are  wholly  unfounded,  unwar- 
ranted, and  unjustified,  and  that  there  is  no  evi- 
dence of  any  kind  or  character  offered  by  the  re- 
lator to  show  or  prove  that  respondent  Elmer  L. 
Fulton  was  guilty  of  the  slightest  misconduct,  or 
had  any  knowledge  or  notice  that  Lillard's  ac- 
tion against  the  relator  was  false  and  fraudu- 
lent, and  also  found  that  respondent  Sam  Hook- 
er was  invited  by  Lillard  to  represent  him  in 
the  case  mentioned  in  the  complaint,  and  that  at 
the  time  Hooker  consented  to  represent  Lillard 
he  did  not  go  over  the  evidence  or  facts  upon 
which  Lillard  proposed  to  support  his  claim, 
further  than  what  Lillard  said  about  it;  and 
that  there  is  no  evidence  offered  showing  that 
the  respondent  Hooker  was  guilty  of  the  slight- 
est misconduct  throughout  his  connection  with 
Mr,  Lillard  and  Mr.  Render.  A  few  days  later 
a  written  report  to  the  same  effect  was  filed  by 
the  referee,  to  which  no  exceptions  have  been 
filed  by  the  relator.  Now  the  cause  comes  on  to 
be  heard  by  the  court  upon  the  report  of  the 
referee.  Notwithstanding  there  have  been  no  ex- 
ceptions filed  by  the  relator  to  the  report  of  the 
referee,  the  court  has  examined  very  carefully  the 
evidence  adduced  at  the  trial  before  the  referee, 
and  unhesitatingly  agrees  with  the  referee  as 
to  its  weight  and  sufliciency  to  establish  the 
charges  preferred  against  the  respondents.  The 
referee  very  properly  allowed  the  relator  the 
widest  latitude  in  the  matter  of  the  intrfidiiotion 
of  evidence  for  the  purpose  of  sustainiiiK  his 
charges,  and,  notwithstanding  this  liberality, 
there  was  no  evidence  adduced  which  in  tfie 
slightest  tends  to  prove  the  charges  made.  Upon 
the  contrary,  the  evidence  conclusively  shows 
that  the  respondents  Sam  Hooker  ami  Elmer  L. 
Fulton,  enjoy  in  a  high  degree  the  respect  and 
confidence  of  the  bench  and  bar  of  the  state,  and 
that  during  a  long  practice  at  this  bar  and  hon- 
orable careers  in  the  public  service  they  have 
always  conducted  themselves  in  an  ethical  and 
honorable  manner.  The  report  of  the  referee  is 
therefore  accepted,  adopted,  and  approved  in  its 
entirety,  and,  in  pursuance  of  the  recommenda- 
tions therein  contained,  the  respondents  are  fully 
exonerated  from  the  charges  made  against  them, 
and  the  petition  of  the  relator  is  dismissed,  at 
bis  costs.    All  the  Justices  concur. 


Ex  parte  BELL.  (No.  A-2146.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Sept  27,  1917,) 
Petition  by  Green  Bell  for  writ  of  habeas  cor- 
pus. Leave  to  withdraw  granted.  J.  O.  Ralls, 
of  Atoka,  for  petitioner. 

PER  CURIAM.  Petition  of  Green  BeU  for 
writ  of  habeas  corpus,  filed  this  27th  day  of  Sep- 
tember. On  application  of  counsel  for  i>etition- 
«r,  leave  to  withdraw  the  petition  ia  this  same 
day  granted. 


CANTRELL  v.  STATE.  (No.  A-253e.) 
(Criminal  C!ourt  of  Appeals  of  Oklahoma.  July 
14,  1917.  Rehearing  Denied  Sept.  22,  1917.) 
Appeal  from  Superior  Court,  Muskogee  County; 
H.  C.  Thurman,  Judge.  G.  J.  Cantrell  was  con- 
victed of  violating  the  prohibitory  law  and  ap- 
Keals.  Affirmed.  Crump,  Bailey  &  Cramp,  of 
luskogee,  for  plaintiff  in  error.  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  C.  J. 
Cantrell,  was  convicted  in  the  superior  court  of 


Muskogee  county  on  a  charge  of  having  nnlawful 
possession  of  intoxicating  Uanor  with  intent  to 
sell  the  same,  and  his  punishment  fixed  at  a 
fine  of  $200  and  imprisonment  in  the  eonnty 
jaU  for  a  period  of  30  days.  The  record  disclos- 
es no  error  prejudicial  to  the  substantial  rights 
of  the  plaintiff  in  error.  The  judgment  of  the 
trial  court  is  therefore  affirmed. 


ROGERS   v.    McKEOWN,    District   Judge. 

(No.  A-2409.)  (Criminal  Court  of  Appeals  of 
Oklahoma.  Oct.  19,  1917.)  Mandamus  by  Jim 
Rogers  against  Tom  D.  McKeown,  District 
Judge.  Demurrer  to  petition  sustained,  and 
cause  dismissed.  B.  C.  King  and  J.  W.  Bolen, 
both  of  Ada,  for  petitioner. 

PER  CURIAM.     Demurrer  to  petition  Bua- 
tained,   and  cause   dismissed. 


STATE  ez  reL  ROBERTS  v.  JOHNSON, 
County  Judge.  (No.  A-2095.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Oct  16,  1917.) 
Application  on  relation  of  G.  R.  Roberts  for 
a  writ  of  prohibition  against  Hal  Johnson, 
County  Judge.  Alternative  writ  of  prohibition 
vacated,  and  cause  dismissed.  H.  H.  Smith,  of 
Shawnee,  for  petitioner.  S.  P.  Freeling,  Co. 
Atty.,  of  Shawnee,  for  respondent     ' 

PER  CURIAM.  This  is  an  application  for  a 
writ  of  prohibition  to  prohibit  the  county 
court  of  _  Pottawatomie  county  and  Hal  John- 
son, as  judge  thereof,  from  proceeding  further 
on  the  trial  of  an  information  filed  in  said 
court  wherein  the  petitioner  is  charged  with 
unlawfully  practicing  dentistry.  Attached  to 
said  petition  Is  a  copy  of  an  alternative  writ 
of  mandamus,  issued  out  of  the  superior  court 
of  Oklahoma  county,  Edward  Dewes  Oldfield, 
Judge,  and  directed  to  the  Oklahoma  State 
Dental  Board,  to  show  cause  why  they  riiould 
not  issue  a  certificate  to  the  said  G.  R^  Rob- 
erts upon  his  application,  upon  the  ground 
that  he  was  entitled  to  the  same  under  the 
Constitution  of  Oklahoma  as  a  practicing  den- 
tist in  the  territory  of  Oklahoma  prior  to  the 
admission  of  Oklahoma  into  the  Union  as  a 
state,  and  a  further  order  that  said  C.  R.  Rob- 
erts may  practice  dentistry  in  the  state  of 
Oklahoma  until  the  further  order  of  said  court 
Upon  the  filing  of  the  petition  an  alternative 
writ  of  prohibition  was  issued.  To  this  respond- 
ent duly  answered.  No  further  appearance 
having  been  made  on  behalf  of  the  petitioner, 
it  is  ordered  that  the  alternative  writ  of  pro- 
hibition issued  herein  be  vacated  and  set  aside; 
and  it  is  further  ordered  that  the  cause  be  dis- 
missed. 


In  re  STRINGER.  (No.  A-3057.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Oct  17,  1917.) 
Habeas  corpus  by  W.  A.  Stringer  to  be  let  to 
bail.  Bail  allowed.  Wimbish  &  Duncan,  of 
Ada,  for  petitioner.  The  Attorney  General,  R. 
McMillan,  Asst  Atty.  Gen.,  and  Arden  Ij. 
Bullock,  Co.  Atty.,  of  Ada,  for  respondent. 

PER  CURIAM.  A  petition  filed  on  behalf  of 
W.  A.  Stringer  alleges  in  substance  that  he 
is  illegally  restrained  of  his  liberty  and  im- 
prisoned by  Bob  Duncan,  sheriff  of  Pontotoc 
county;  that  he  is  held  in  custody  by  virtue  of 
a  certain  commitment  Issued  by  H.  J.  Brown,  a 
justice  of  the  peace  at  Ada,  in  and  for  Pontotoc 
county,  upon  a  preliminary  examination  bdd 
upon  a  complaint  wherein  the  petitioner  and 
Luella  Jones  were  jointly  charged  with  the 
murder  of  Enoch  Jones.  It  further  appears  that 
Hon.  J.  W.  Bolen,  district  judge,  upon  an  ap- 
plication for  a  writ  of  habeas  corpus,  admitted 
petitioner's  codefendant  to  bail,  but  denied  bail 


Digitized  by  VjOOQ  IC 


Or.) 


MEMORANDUM  DECISIONS 


1183 


to  this  petidoDer.  It  Is  farther  averred  that 
the  proof  is  not  eyident  nor  is  the  presumption 
great  that  he  ia  guilty  of  said  crime.  Attadied 
to  the  petition  are  numerous  affidavits,  and  a 
transcript  of  the  testimony  taken  upon  the  pre- 
liminary examination  and  upon  the  hearing  be- 
fore said  district  judge.  Upon  a  careful  con- 
sideration of  the  facts  and  circumstances  in 
evidence,  it  is  the  conclusion  of  the  court  that 
bail  should  be  allowed  in  the  sum  of  $20,000; 
bond  to  be  conditioned  as  by  law  required  and 
to  be  approved  b;  the  court  clerk  of  Pontotoc 
county. 

STRONG  T.  CITY  OF  GEARY.  (No.  A- 
2632.)  (Criminal  Court  of  Appeals  of  Okla- 
homa. Oct  15,  1917.)  Appeal  from  County 
Court,  Blaine  County ;  Kd.  Baker,  Judge. 
Phabe  J.  Strong  was  convicted  of  keeping  a 
female  person  for  the  purpose  of  prostitution, 
and  she  appeals.  Reversed  and  remanded,  with 
direction  to  dismiss.  J.  P.  Wishard,  of  Wa- 
tonga,  for  plaintiff  in  error. 

PER  CURIAM.  Plaintitf  in  error,  Phoebe 
J.  Strong,  was  convicted  in  the  police  court  of 
the  city  of  Geary,  before  Geo.  Fittell,  mayor, 
ex  officio  police  judge,  upon  a  complaiftt  charg- 
ing her  with  keeping  a  female  person  in  the 
Commercial  Hotel,  in  the  town  of  Geary  for 
the  purpose  of  prostitution,  and  was  adjudged 
to  pay  a  fine  of  $50,  from  which  judgment  she 
appealed  to  the  county  court  of  Blaine  county. 
Upon  her  trial  there  she  was  again  convicted, 
and  her  punishment  assessed  at  a  fine  of  $50. 
From  ttie  judgment  rendered  in  pursuance  of 
the  verdict,  the  defendant  appeals.  The  prin- 
cipal question  presented  has  l>een  passed  upon 
by  this  court  in  Bx  parte  Johnson,  12  Okl.  Cr. 
— ,  161  Pac.  1097.  For  the  reasons  stated  in 
the  opinion  of  the  court,  we  are  of  the  opinion 
that  the  proceedings  had  upon  the  trial  and 
conviction  of  the  plaintiff  in  error  were  illegal 
and  void,  and  said  court  was  without  jurisdic- 
tion to  render  the  judgment  appealed  from.  The 
judgment  is  therefore  reversed  and  remanded, 
with  direction  to  dismiss. 


WIM^IAMS  T.  STATE.  (No.  A-2800.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Oct 
13,  1917.)  Appeal  from  District  Court,  Canadi- 
an County;  John  W.  Haysou,  Judge.  Flossie 
Williams  was  convicted  of  robbery,  and  she 
appeals.  Order  that  proceedings  abate.  J.  N. 
Roberson,  of  El  Reno,  for  plaintiff  in  error. 
The  Attorney  General  and  R.  McMillan,  Aaat. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error.  Flossie 
Williams,  and  Ethel  Irwin,  were  jointly  charg- 
ed with  the  crime  of  conjoint  robbery.  Upon 
her  separate  trial  the  plaintiff  in  error  was  con- 
victed, and  was  sentenced  to  serve  a  term  of 
five  years*  imprisonment  in  the  penitentiary. 
To  reverse  the  judgment  an  appeal  was  per- 
fected by  filing  in  this  court  July  29,  1915,  a 
}>etition  in  error  with  case-made.  Since  the 
appeal  was  taken,  and  before  the  final  submis- 
sion of  the  cause,  suggestion  of  the  death  of 
the  plaintiff  in  error  has  been  made,  and  the 
aame  called  to  the  attention  of  the  court  by 
the  Attorney  General  and  county  attorney  of 
Canadian  county.  It  is  therefore  adjudged  and 
ordered  that  all  proceedings  In  this  prosecu- 
tion be  abated.  The  record  is  remanded,  with 
direction  to  the  district  court  of  Canadian 
county  to  enter  its  appropriate  order  to  that 
effect. 


PISHER  T.  RTPLEY.  (No.  14163.)  (Su- 
preme Court  of  Washington.  Aug.  29,  1917.) 
Department  1.     Appeal  from  Superior  Court. 


Spokane  County.  Action  by  Sara  P.  Fisher 
against  G.  G.  Ripley.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  Ripley 
&  Quackenbush,  of  Spokane,  for  appellant. 
Barker  &  Barker,  of  Spokane,  and  C.  Cf.  Upton, 
of  Hillyard,  for  respondent 

PER  CURIAM.  The  only  question  we  deem 
of  importance  in  this  case  Is  whether  the  find- 
ings of  fact  made  by  the  lower  court  are  sus- 
tained by  the  evidence.  It  will  be  of  no  valn» 
to  review  or  discuss  the  evidence  at  length. 
We  have  read  the  record,  and,  while  there  is 
considerable  conflict  in  the  testimony,  we  are 
of  the  opinion  that  the  findings  of  fact  entered 
by  the  lower  court  are  sustained  by  a  fair  pre- 
ponderance of  the  evidence.  The  judgment  is 
affirmed. 


BARBER  T.  JOHNSON,  CJounty  Clerk.  (Su- 
preme Court  of  Oregon.  Nov.  20,  1917.)  On 
rehearing.  Former  opinion  (167  Pac.  800)  af- 
firmed. 

McCAMANT,  J.  It  is  earnestly  insisted  in 
plaintiff's  petition  for  a  rehearing  that  we  have 
erred  in  the  construction  placed  upon  section  6 
of  chapter  10  of  the  Session  Laws  of  1913.  This 
section  authorizes  the  qualified  voters  of  a  new 
county  "to  vote  for  and  select  the  place  of 
county  seat  in  the  manner  provided  by  law." 
It  is  contended  that  the  only  provision  of  law 
which  the  Legislature  had  in  mind  and  to  which 
the  above  statute  can  be  referred  is  chapter  3 
of  title  25,  comprising  sections  2877  to  2885, 
L.  O.  L.  These  sections  of  the  Code  are  an  act 
passed  in  1903  (Laws  1903,  p.  165)  empowering 
the  inhabitants  of  any  county  to  remove  their 
county  seat  The  act  provides  that  on  petition 
of  three-fifths  of  the  electors  of  any  county  it 
shall  be  the  duty  of  the  county  court  to  sub- 
mit at  the  next  general  election  the  question 
of  removing  the  county  seat  The  people  of 
the  several  counties  required  no  grant  from  the 
legislative  assembly  of  1913  in  order  to  make 
this  remedy  available  to  them.  They  had  enjoy- 
ed for  ten  years  the  powers  conferred  by  sec- 
tions 2877-2885,  L.  O.  L.  Section  6  of  the  act 
of  1913  purports  to  grant  to  the  electors  of  a 
new  county  the  power  to  select  their  county 
seat  at  the  first  general  election  following  the 
organization  of  the  county.  If  the  power  grant- 
ed by  section  6  of  the  act  of  1913  is  the  power 
given  10  years  before  by  sections  2877-2885, 
so  much  of  the  later  act  as  authoi-izes  an  elec- 
tion to  determine  the  county  seat  is  surplusage 
and  has  no  legal  effect  The  clear  reference  in 
section  6  of  the  act  of  1913  is  to  a  law  pro- 
viding a  manner  for  exercising  the  powei 
granted. 

We  are  accustomed  to  the  exercise  of  popnlai 
power  by  majorities.  When  the  Legislature  em- 
powers the  qualified  electors  of  the  new  count} 
to  vote  for  and  select  the  place  of  county  seat 
the  language,  construed  in  harmony  with  th( 
ordinary  use  and  meaning  of  the  words  used 
imports  a  grant  to  the  majority  to  act  in  th4 
premises,  not  a  grant  conditioned  on  preliminar} 
action  by  three-fifths  of  the  electorate.  Sectioi 
la  of  article  4  was  incorporated  in  the  Con- 
stitution in  1906.  In  1907  the  Legislature  en- 
acted a  statute  to  make  it  effective.  The  cas« 
of  Schubel  v.  Olcott  60  Or.  503,  120  Pac.  375 
was  decided  in  1912.  In  his  opinion  in  this  cast 
Mr.  Justice  Bean  says:  "Article  4,  section  la 
and  article  9,  section  la,  of  the  Constitution  - 
are  not  self-executing  in  respect  to  counties,  at 
thejb  make  no  provisions  regarding  the  manne: 
of  their  enforcement.  By  the  first  of  these,  thi 
initiative  and  referendum  powers  reserved  b: 
the  people  are  further  reserved  to  the  legal  vot 
ers  of  every  municipality  and  district  as  to  al 
local,  special,  and  municipal  legislation  of  ever; 
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character  in  their  respective  muiticipalltieB  and 
districts.  By  the  second,  the  people  of  the 
several  counties  are  empowered  and  authorized 
to  regulate  taxation  nnd  exemptions  within 
their  several  counties,  subject  to  any  general 
law  which  may  be  hereafter  enacted.  In  article 
4,  section  la,  it  is.  specifically  provided  that 
the  manner  of  exercising  such  powers  shall  be 
prescribed  by  general  laws,  except  as  to  cities 
and  towns;  neither  section  containing  rules  by 
means  of  which  this  right  may  be  given  the 
force  of  law  as  regards  local  legislation  in 
counties.  •  ♦  •  Hence  we  must  look  at 
the  general  laws  of  this  state  for  the  manner  of 
executing  these  sections  of  the  organic  law. 
Turning  to  the  legislative  enactment  of  190T, 
being  section  3470  et  seq.,  L.  O.  L.,  it  appears 
that  the  Legislature  intended  to  and  did  make 
all  the  necessary  rules  for  carrying  into  effect 
the  initiative  and  referendum  provisions  of  the 
Constitution."  "A  county  is  a  public  corpora- 
tion, classed  with  cities,  towns,  and  villages, 
and  invested  with  subordinate  legislative  powers 
to  be  exercised  for  local  purposes  connected  with 
the  public  good,  and  subject  to  the  control  of 
the  state.  2  Kent,  *275."  Tbe  Legislative  as- 
sembly of  1913  was  familiar  with  section  la 
of  article  4  of  the  Constitution,  with  the  act  of 
1907  (Laws  1907,  c.  226),  sections  3470-5485, 
L.  O.  L.,  and  with  the  construction  so  recently 
placed  upon  these  provisions  by  this  court. 
The  natural  interpretation  of  section  6  of  the 
act  of  1913  connects  it  with  the  foregoing  pro- 
visions of  law,  as  defining  the  manner  of  ex- 
ercising the  power  granted. 

Kor  does  the  concluding  sentence  of  section 
6  militate  a^nst  tbe  correctness  of  the  above 
reasoning.  This  concluding  sentence  is  as  fol- 
lows: "Iinmediately  after  the  selection  of  such 
county  seat  either  by  the  county  court  or  by 
the  canvass  of  the  returns  of  votes  cast  at  the 
election  for  that  purpose,  the  county  court  shall 
issue  its  proclamation  and  publish  the  same 
in  a  newspaper  published  in  such  new  county, 
if  there  be  one,  and  if  not  by  posting  a  co^y 
of  such  proclamation  in  each  election  precinct  in 
such  county  announcing  the  selection  and  loca- 
tion of  such  county  seat."  It  is  provided  by 
section  3420,  L.  O.  L.,  that  on  the  completion 
of  the  canvass  of  the  votes  cast  in  each  county 
the  county  clerk  shall  make  a  record  of  the  vote 
of  the  electors  on  all  measures  voted  on.  The 
county  derk  is  clerk  of  the  county  court.  Con- 
stitution, art  7,  i  15.  The  record  being  readily 
accessible  to  the  county  court  and  the  matter 
being  one  of  local  interest  chiefly,  provision  is 
made  that  the  county  court  shall  proclaim  the 
result  in  a  manner  well  calculated  to  advise  the 
community.  It  was  a  reasonable  exercise  of 
the  power  of  tbe  Legislature  to  provide  for  such 
local  announcement  in  addition  to  tiie  guber- 
natorial proclamation  provided  for  by  section 
8479,  I^  O.  Ia 

It  is  contended  that  we  are  in  error  in  hold- 


ing that  the  selection  of  a  coun^  seat  la  legisla- 
tioD  within  the  purview  of  section  la  of  article 
4  of  the  Constitution.  Plaintiff  cites  McWhirt- 
er  V.  Brainard,  5  Or.  426,  430,  and  the  foUow- 
inf  decisions  wherein  the  aliove  case  is  dis- 
cussed. Baker  County  ▼.  Benson,  40  Or.  207, 
221,  66  Pac.  816;  State  v.  Corvallis  &  Eastern 
Railroad  Co.,  69  Or.  450,  458,  117  Pac.  980; 
Murdoch  v.  Klamath  County  Court,  62  Or.  483, 
126  Pac.  6.  We  find  no  intimation  in  any  of 
these  decisions  that  the  change  of  a  county  seat 
la  not  legislation.  The  question  mooted  in 
McWhirter  v.  Brainard  was  the  constitution- 
ality of  the  enabling  act  for  locating  the  county 
seat  of  Union  county.  It  was  contended  that 
tbe  act  was  unconstitutional  as  delegating  leg- 
islative power  to  the  people.  The  constitutional 
amendments  referred  to  in  the  former  opinion 
have  made  this  question  purely  academic  in 
this  jurisdiction.  It  was  held  that  under  the 
facts  involved  in  McWhirter  y.  Brainard  the 
change  of  county  seat  was  to  be  deemed  made 
by  the  Legislature  although  it  became  effective, 
if  at  all,  by  a  vote  of  tbe  electors  interested. 
This  decision  and  the  other  decisions  in  which 
this  case  is  discussed  all  imply  that  the  loca- 
tion and  removal  of  county  seats  are  legisla- 
tive functions.  We  think  it  follows  that  it 
was  competent  f<^  the  Legislature  to  clothe 
the  people  of  Jefferson  county  with  power  to  act 
in  the  premises  and  that  therefore  the  initiative 
provisions  of  the  Constitution  and  sections 
3470-3485,  L.  O.  L.,  became  ajppUcable. 

it  is  contended  that  we  are  in  error  in  assum- 
ing that  the  stipulation  on  which  the  case  was 
tried  admits  that  the  requirements  of  sections 
3470-3486,  L.  O.  K,  were  complied  with.  The 
stipulation  is  in  part  as  follows:  "If  the  court 
shall  be  of  the  opinion  that  there  are  no  omis- 
sions or  defects  in  the  notice  of  election  given 
herein  and  which  is  set  out  In  the  amended  com- 
plaint and  also  in  tbe  answer,  that  are  snfl3- 
cient  to  invalidate  the  election  as  to  the  said 
bill  for  a  local  law,  being  No&  322  to  323  on 
the  official  ballot,  and  shall  also  be  of  the  opin- 
ion that  proceedings  for  the  location  of  the 
coun^  seat  may  be  had  under  the  initiative 
and  referendum  provisions  of  chapter  3,  titie 
25.  of  L.  O.  L.,  then  the  court  shall  overrule 
the  demurrer  of  the  plaintiff  and  give  judgment 
for  the  defendant  dismissing  this  suit."  This 
language  is  a  clear  waiver  of  any  irregularities 
in  complying  with  tbe  al)Ove  provisions  of  the 
Code.  The  legal  effect  of  the  stipulation  is 
therefore  as  stated  in  the  former  opinion.  We 
may  add  tiiat  the  answer  sets  up  in  detail  the 
steps  taken  in  compliance  with  these  provisions 
and  there  is  no  reply.  The  affirmative  allega- 
tions of  tbe  answer  are  therefore  admitted. 

We  adhere  to  the  former  opinion  and  deny 
the  petition  for  a  rehearing. 

McBRIDE,  C.  J.,  and  MOORE  and  BEAN, 
JJ.,  concur. 
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ABATEMENT. 

See  Nuisance,  <8=s>78,  88. 

ABATEMENT  AND  REVIVAL 

Bee  Court  Commiasioners,  €=»S;    Election  of 
Bemediea. 

II.  AiroTKEB  Aonoir  PEiroiira. 

9=38(2)  (Colo.)  A  mortgage  foreclosure  suit 
'  ia  not  precluded  hj  a  pending  ejectment  action 
inTolving  same  property  in  which  defendant 
claimed  trust  deed  waa  yoid,  and  plaintifl 
BAttght  to  have  such  deed  declared  a  lien  upon 

Property  if  he   failed  to  eBtabliah  fee  title. — 
liller  T.  City  and  Coun^  of  Denver,  167  P. 
769. 

4=:>8(7)  (Wash.)  Judgment  in  action  for  apedflc 
performance  by  purchaser  of  land  against  seller, 
purchaser  ottering  payment  and  seeking  in  alter- 
native Aat  seller  account  for  payments  made, 
was  not  res  adjndicata  of  seller's  right  to  re- 
eover  in  independent  action  on  note  unconnected 
with  the  sale,  and  in  such  action  plea  of  other 
action  pending  was  not  good. — Deaver  v.  Tra- 
hey,  167  P.  68. 

V.  DEATH  OF  PARTT  AND  REVTVAX 

OF  ACTIOir. 

(A)  Abatement  or  SarvlTal  of  Action. 

^=952  (Wash.)  Action  for  tort  did  not  aurrtve 
at  common  law,  but  died  with  party  injured; 
only  by  statute  can  a  survivor  assert  a  right 
to  recover.— Crevelli  v.  Chicago,  M.  &  St.  P, 
Ky.  Co.,  167  P.  66. 

VI.  WArVEB  OF  OROimDS  OF  ABATE- 
MBNT  AKD  TIME  AKD  MAHNEB 

OF  PLEADINO  IN  OEKEBAI.. 

4s»80  (N.M.)  TEe  pronatnre  commencement  of 
an  action  is  not  a  jurisdictional  matter,  and 
nay  be  waived,  and  a  defendant  who  without  ob- 
jection appears  and  pleads  to  the  merits  cannot 
ordinarily  object  that  action  was  prematurely 
oommenced.— Kleiner  v.  O'Kelley,  167  P.  1. 
€=>80  (Okl.)  Objection  that  suit  is  prematurely 
brought  is  waived  unless  presented  to  the  triu 
court,  either  by  demurrer  or  answer. — ^Bgan  t. 
Vowell,  167  P.  205. 

ABORTION. 

Bee  Homicide,  «=>6{k 

ABSTRACTS. 

See  Appeal  and  £>rror,  ®=3S81,  6S5;   Orlmlnal 
Law,  «Es>110S. 

ABSTRACTS  OF  TITLE. 

See  Fraud,  <S=328;  Vendor  and  Purchaser,  9=> 
140. 


ACADEMIES. 

See  Schools  and  School  Districts. 

ACCEPTANCE. 

See  Sales,  i8s»34& 

ACCESSION. 

See  Fixtures. 

ACCOMPLICES. 

See  Criminal  Law,  «=3607,  511. 

ACCORD  AND  SATISFACTION. 

See   Compromise    and    Settlement;   Novation; 
Payment 

<S=98(1)  (Utah)  Where  defendants  had  in  writ- 
ing acknowledged  indebtedness  in  the  sum  of 
$676,  to  plaintiff,  such  indebtedness  could  not 
be  discharged  by  a  subsequent  writing  provid- 
ing that,  in  consideration  of  the  surrender  of 
the  statement  of  indebtedness,  one  defendant 
would  pay  $50,  and  by  payment  of  such  aum.— 
Qray  v.  BnUeu,  167  P.  683. 

ACCOUNT. 

See  Account  Stated;  Executors  and  Administra- 
tors, <8=9608;  Guardian  and  Ward,  «=>150. 

H.  PBOOEEDINQS  AND  BEI.IEF. 

«=>I7(1)  (Or.)  Averment  of  complaint  that 
defendant  has  at  all  times  refused  to  render  to 
plaintifl  statement  of  account  implies  previous 
demand,  and  is  equivalent  to  an  allegation  of 
demand  and  refusal.— Heidel  v.  Shute,  167  P. 
686. 

4=322  (CaLApp.)  In  action  on  book  account, 
held,  finding  that  defendant  was  individually  lia- 
ble for  debt  was  justified.^3ille  v.  Anderson, 
167  P.  198. 

ACCOUNT  STATED. 

4=»5  (Cal.App^  In  action  upon  book  account, 
statement  of  defendant  to  effect  that  be  waa 
liable  for  "part  of  these  bills"  held  insufficient 
to  show  account  stated.— 6iUe  v.  Anderson,  167 
P.  198. 

ACCRUAL 

Se«  Appeal  and  Error,  «s»1230. 

ACCUMULATIONS. 

Se«  Perpetuities. 

ACQUIESCENCE. 

See  Appeal  and  Error,  4=3164. 
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ACQUITTAL 

See  Costa,  «=>290. 

ACTION. 

See  Abatement  and  Revival,  €=»80;  Digmissal 
and  Nonsuit;  Election  of  Remedies,  4=»7; 
Venae,  «s>16)i. 

I.   OBOUiroS  AND  COMIirTIOMS  PRE- 
OEDENT. 

€=»!  (Idaho)  Where  damage  is  only  conse- 
quential result  of  an  act,  no  cause  of  action 
arises  until  injury  has  been  done,  or  actual 
damage  inflicted. — Boise  Development  Co.  V. 
Boise  City,  167  P.  1«32. 

®=»l  (Utah)  An  action  involves  a  primary 
right  and  a  primary  duty,  a  breach  of  such 
right  and  duty,  a  remedial  right  and  a  remedial 
duty,  and  the  remedy  or  relief,  while  a  cause 
of  action  consists  merely  of  the  primary  right, 
the  primary  duty,  and  the  breach  thereof. — 
Felt  City  Townsite  Co.  v.  Felt  Inv.  Co.,  167 
P.  835. 

$=34  (Utah)  Courts  are  instituted  to  enforce  le- 
^al  rights,  as  contradistinguished  from  moral  ob- 
ugations,  and  where  legal  right  is  in  one  against 
whom  moral  obligation  i;  asserted,  legal  right 
prevails.— MUls  v.  Gray,  167  P.  358. 

n.  NATiratE  ANB  FORM. 

«=323  (Or.)  Under  statute  recognising  clear 
distinction  between  actions  at  law  and  suits  in 
equity,  award  of  remainder  dne  on  conditional 
contract  could  not  be  determined  in  replevin. — 
Maxson  v.  Ashland  Iron  Works,  167  P.  271. 
«=>25(3)  (Utah)  Party  is  not  entitled  to  have 
action  dismissed  merely  because  relief  adversary 
is  entitled  to  may  be  equitable  rather  than  legal. 
-Mills  V.  Gray,  167  P.  358. 
9=325(3)  (Wash.)  Although  action  was  for  dam- 
ages for  false  representations,  allowance  of  eq- 
uitable relief  was  not  erroneous,  in  view  of 
Rem.  Code  1915,  {  153,  providing  that  an  action 
may  be  maintained  for  both  legal  and  equitable 
relief.— Forrester  v.  Jastad,  167  P.  55. 
4s>25(3)  (Wash.)  Action  upon  marine  insur- 
ance policy  for  destruction  of  boat  by  fire  out- 
side trading  limits  defined  by  marginal  clause, 
alleging  estoppel  and  praying  for  reformation 
of  policy  and  for  recovery,  held  action  at  law 
and  not  in  equity.— Reynolds  v.  Canton  Ins.  Of- 
fice, Limited,  of  Hong  Kong,  China,  167  P.  1115. 

m.  JOnVDEB,    SFZ.ITTINO.    CONSOLI- 
DATIOM.  AHS  SEVEBANOE. 

<8=»45(3)  (Colo.)  Count  of  complaint  for  ma- 
licious prosecution  was  properly  joined  with  a 
count  for  false  imprisonment.— King  v.  Milner, 
167  P.  957. 

«=»50(9)  (Utah)  Complaint  in  stockholders' 
action  held  to  improperly  join  causes  of  action 
in  favor  of  the  corporation  against  its  ofScers 
with  causes  of  action  against  the  corporation 
to  enjoin  and  set  aside  assessments  on  the 
stock.— Blake  t.  Boston  Development  Co.,  167 
P.  672. 

<s»50(D)  (Utah)  In  action  by  vendee  of  town- 
site  lots  for  breaches  of  contract  by  corporate 
vendor,  cause  of  action  against  other  defend- 
ants for  appropriating  certain  proceeds  of 
sales  heid  obnoxious  to  Comp.  Laws  1907,  { 
2961,  as  to  uniting  causes  of  action  not  af- 
fecting all  parties  to  the  action.— Felt  City 
Townsite  Co.  t.  Felt  Inv.  Co.,  167  P.  835. 
«=353(3)  (Utah)  Though  there  are  many 
breaches  of  a  single  contract,  they  may  not 
be  split  up  into  several  causes  of  action. — Felt 
City   Townsite   Co.   v.   Felt  Inv.   Co.,   167   P. 


ADEMPTION. 

S««  Wm,  «s>767. 


ADEQUATE  REMEDY  AT  UW. 

See  (Cancellation  of  Instmmenta,  4=»10, 13. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Bankruptcy,  9=>100:  Judgment. 

ADMINISTRATION. 

See  Assignments  for  Benefit  of  Creditors, 
220;   Executors  and  Administrators;  Receir- 
ers.  «s»133,  137. 

ADMIRALTY. 

See  Maritime  Liens. 

ADMISSIONS. 

See  Criminal  Law.  <8s>400;  Evidence,  ^»230- 
242;  Pleading,  ®=>177. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance;  limitation 
of  Actions;  Mines  and  Minerals,  9s»49;  Mort- 
gages, ^=>143. 

I.  NATITBE  AND  REQTTXSITES. 

(A)   AeqnlBltioa  of  Richts  l»r  Pr«i«rlptl«a 
In  General. 

<S=37(3)  (Idaho)  While  right  of  way  granted 
by  Act  Cong.  July  2,  1864,  c.  217,  |  2,  is  be- 
ing used  bj^  grantee  8  successor  for  railroad 
purposes,  title  to  unused  portions  of  grant 
cannot  be  acquired  as  against  successor  by  ad- 
verse possession. — Crandall  T.  Goss,  191  P. 
1025. 

«=»I3  (N.M:)  Where  title  is  claimed  by  ad- 
verse possession  under  color  of  title,  the  pos- 
session must  be  actual,  and  must  be  a  posses- 
sion snbierting  land  to  dominion  of  occupant  and 
open,  actual,  visible,  exclusive,  hostile,  and  con- 
tinuous.— First  Nat  Bank  of  Albuquerque  ▼. 
Town  of  Tome,  167  P.  733. 

(B)   Actual  Fosaessiom. 

«=>I6(1}  (Cal.App.)  Under  Code  Civ.  Proc  I 
323,  denning  adverse  possession,  the  renting  of 
land  as  a  camping  ground  did  not  comply  with 
statute.— Rowley  t.  Davis,  167  P.  162. 
«=32l  (CaLApp.)  Under  Code  Civ.  Proc.  |  323. 
defining  adverse  possession,  the  planting  to  grain 
and  part  to  orchard  omstituted  soch  poosetsion. 
—Rowley  v.  Davis,  167  P.  162. 

<K)  Damtlon    and   Contlnnltr   of   Fosse»- 
■lon. 

9=951  (Or.)  Where  party  sued  to  compel  al- 
leged trustee  of  title  to  land  to  convey  it  to 
him,  but  did  not  claim  by  adverse  possession 
and  judgment  went  against  him,  he  could  not, 
in  subsequent  suit,  set  up  right  to  adverse  pos- 
session within  ten  years  of  first  suit,  since  his 
adverse  possession  was  interrupted  by  brinc- 
ing  first  suit— Crow  v.  Abraham,  167  P.  690. 

H.  OPERATION   AND   EFFECT. 

(A)   Kxtent  of  Fosseaalon. 

9=3(00(1)  (Idaho)  Where  one  possesses  land 
under  claim  of  title  under  a  conveyance  and 
holds  it  adversely  for  over  five  years  and  oth- 
erwise conforms  to  statutes  relating  to  adverse 
possession,  and  such  property  is  a  farm  or 
single  lot  only  partly  inclos6d,  entire  tract  wQI 
be  deemed  to  have  been  claimed  and  held  ad- 
versely.—CrandaU  ▼.  Goss,  167  P.  1025. 
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(B)  ntle  or  Bldtt  A«a«lrea. 

♦to  106(1)  (N.M.)  TJnder  Code  1915,  |  3364, 
one  whose  right  of  action  is  based  upon  ad- 
verse posseBsTon  for  ten  years  of  land  within 
land  grants  pnrporting.to  oonvfcy  a  fee  against 
which  no  daim  by  suit  effectually  prosecuted 
has  been  made  is  entitled  to  hold  land  against  all 
others.— First  Nat.  Bank  of  Albuquerque  t. 
Town  of  Tome,  167  P.  733. 

m.  FIiEADINO..  EVIBENGE,  TBIAIn 
AND  REVIEW. 

@=3ll4(l)  (Cal.App.)  Evidence  in  action  to 
(^uiet  title  Held  not  to  sustain  plaintiff's  claim  of 
title  by  adverse  possession  as  to  a  part  of  lot. 
—Rowley  T.  Davis,  167  P.  162. 

ADVERTISEMENT. 

See  Process,  «=>86-96w 

AFFIDAVITS. 

See  Arrest;  Criminal  Law,  «s>184,  958;  Dep- 
ositions; New  Trial,  «s»150:  Process,  ^=> 
96;  Venue,  «=>65. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  <S=s>333,  834;  Witnesses, 
<S=>58. 

ALIENATION. 

See  Indians,  ^=»15;  Perpetuities;    Wills,   ^=s> 

ALTERNATIVE  METHOD. 

See  Appeal  and  Error,  ®=>757. 

AMENDMENT. 

Be«  Appeal  and  Error,  <S=9l95,  656,  896,  959, 
1041;  Judgment,  «=>297,  299;  Municipal 
Corporations,  «s»46;  Pleading,  «=3>243-281: 
Stetutes,  «s»129. 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  «s>120. 

ANIMALS. 

See  Carriers,  «=»211-230;  Evidence,  «=»442; 
Street  Railroads,  «=»87. 

«»I0  (N.M.)  In  trial  for  larceny  and  branding 
of  cattle,  proof  of  a  duly  recorded  brand  was 
prima  facie  evidence  that  person  named  in  cer- 
tificate was  owner  of  the  brand  before  its  rec- 
ord.—State  T.  Cason,  167  P.  283. 

ANNULMENT. 

See  Marriage,  «=357-65b 

APPEAL  AND  ERROR. 

See  Exceptions,  Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

m.  DECISIONS   REVIEWABU3. 
(D)  Finality  of  Determination. 

«=»76(1)  (Idaho)  A  final  Judgment  is  one 
which  disposes  of  the  subject-matter  of  the 
controversies  or  determines  the  litigation  be- 
tween the  parties  on  the  merits.— Evans  State 
Bank  v.  Skeen,  167  P.  1165. 


«a>78(l>  (Idaho)  Under  B«v.  Codes,  S  4800, 
enacted  pursuant  to  Const  art  6,  {  13,  and  Bev. 
Code,  I  4807,  as  amended  by  Sees.  Laws  1911, 
p.  867,  and  Sess.  Laws  1916,  p.  193,  neither  an 
order  appointing  receiver  of  mortgaged  person- 
al properly  an  order  denying  motion  to  vacate 
receivership  nor  an  order  directing  sale  of  prop- 
erty, is  a  "final  judgment"  reviewable  upon  di- 
rect appeal.— Evans  State  Bank  v.  Skeen,  167 
P.  1166. 

<»=>78(2)  (Kan.)  TTntil  final  judgment  has  been 
rendered  in  action,  appeal  will  not  lie  to  re- 
verse order  refusing .  to  set  aside  service  of 
summons.— Eastern  Kansas  OU  Co.  v.  Beutner, 
167  P.  1061. 

<8s»80(6)  (Idaho)  A  judgment  or  order  or  de- 
cree which  is  intermediate  or  incomplete,  and 
irhlle  settling  some  of  the  rights  of  the  parties, 
leaves  something  remaining  to  be  done  in  the 
adjudication  of  their  substantial  rights,  is  inter- 
locutory.—Evans  State  Bank  v.  Skeen,  167  P. 
1165. 

(K)  Hatnre,  Seope,  and  Bffcot  of  Deetslon. 

<3=»ri2  (Cal.)  Under  Code  Civ.  Proc.  g  726, 
where  in  foreclosure  suit  clerk  entered  deficien- 
cy judgment,  held  that  it  was  appealable  even 
though  void.— Bwing  t.  Richvale  Land  Co.,  167 
P.  876. 

(IT)  Mode  •!  Rendition,  Fornt,  and  Batrr 
of  JndKment  or  Order. 

^»I29  (CaLApp.)  Decree  is  by  consent  within 
rule  that  such  decree  is  not  appealable,  where 
stipulation  pursuant  to  which  it  is  entered  pro- 
vides that  it  shall  be  entered  upon  determina- 
tion of  rights,  of  certain  parties,  though  as  en- 
tered it  departs  from  form  of  decrees  settling 
those  rights  agreed  upon,  where  appellant's 
ri(^ts  are  not  injuriously  affected  thereby,— 
Clemens  v.  Gregg.  167  P.  294. 

DecrM  of  foreclosure  entered  into  pursuant 
to  stipulation  is  "consent  decree,"  notwithstand- 
ing stipulation  left  amount  due  on  notes  unde- 
termined because  time  of  entering  decree  is  un- 
certain, where  it  pointed  out  how  amount  is  to 
be  ascertained.— Id. 

rV.  BIGHT  OF  BEVIEW. 

(B)  Bstoppol,  WalTer,  or  Aarreementa  Af- 

feetlnar  Riarut. 

«=3lS4<4)  (Or.)  Under  L.  O.  L.  f  649,  in  suit  to 
foreclose  real  estate  mortgage,  where  defendant 
denied  he  had  or  claimed  to  have  any  interest  in 
property,  also  consenting  that  decree  might  be 
rendered  on  pleadings  against  him,  his  acqui- 
escence having  been  acted  upon,  he  had  no  ap- 
pealable interest  in  final  decree.— Lombard  t. 
Good,  167  P.  310. 

V.  VBE8ENTATION    AND     RESEBVA> 

TION  IN  I.OWEB  COURT  OF 

GBOUITDB  OF  REVIEW. 

(A)  Isanes  and  <lnestlona  In  Iiovrer  Conrt. 

4=9 169  (N.M.)  Nonjnrisdictional  questions, 
raised  for  first  time  on  appeal,  will  not  be  con- 
sidered.—Hopkins  V.  Norton,  167  P.  425. 
4=>I69  (Wash.)  The  court  on  appeal  will  not 
consider  a  question  not  raised  below.— State  v. 
Bnckley,  167  P.  1087. 

«s»l7l(l)  (Okl.)  Where  .plaintiff  submitted  hia 
cause  on  issue  of  former  adjudication  of  dam- 
ages, the  basis  of  a  counterclaim,  he  could 
not  change  his  theory  and  urge  for  first  time 
in  Supreme  Court  that  damages  were  not  prop- 
er subject  for  couoterclaim. — Brisley  v.  Mehaf- 
fey,  167  P.  984. 

«=>I7I(1)  (Okl.)  Party,  having  presented  his 
case  or  defense  to  trial  court  upon  definite  the- 
ory, is  bound  thereby  throughout  the  subse- 
quent stages  of  cause. — Shawnee  Nat  Bank  y. 
Pool,  167  P.  994. 


ror  eases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  8ertM  *  Indexes  see 


same  toplo  and  KST-NUMBBR 

Digitized  by  VjOOQIC 


AvpmU  wd'  Smr9» 


167  PACIFIC  BBPOBTEB 


1188 


«s>l72(3)  (Wash.)  In  suit  for  specific  t>er- 
formance  offer  to  pa^  the  whole  price  and  take 
land  ezduding  a  disputed  strip  held  too  late 
when  first  made  on  appeaL— West  v.  Care,  167 
P.  747. 

^=s>l73(2)  CDtah)  If  there  was  any  reason  why 
plaintiff  shoald  not  have  prevailed  in  his  action 
at  law  to  recover  his  share  of  the  proceeds  of 
the  partnership  business,  it  was  the  duty  of  de- 
fendant to  plead  it  as  a  defense,  and,  not  having 
done'  so,  he  cannot  complain  on  appeaL — Milla 
v.  Gray,  167  P.  358. 

«s>l73(6)  (Gal.App.)  In  action  for  goods  sold, 
defendant  cannot  secure  reversal  of  judgment 
against  him  on  g'roand  that  contract  was  void 
under  statute  of  frauds,  because  not  in  writ- 
ing, where  point  was  not  raised  below.— Arm- 
strong V.  Barcelooz,  167  P.  806. 

(B)  Objeetloiu  and  Motions,  and  RnllnBs 
Thereon. 

«=3l8l  (Okl.)  Objections  not  timely  made  and 
presented  at  trial  will  not  be  considered,  but 
will  be  deemed  to  have  been  waived  on  appeal. 
—Johnson  v.  Alexander,  167  P.  989. 

>  185(1)  (GaLApp.)  Jurisdiction    of   the   trial 


nap- 
,  lOT 


court  may  be  questioned  for  the  first  time  on  aj 
peal.— r 
P.  171 

9=3 1 93(5)  (Cal. App.)  Though  advantage  may  be 
taken  at  any  time  of  absence  of  material  aver- 
ment, privilege  of  challenging  defective  allega- 
tion ma^  be  waived,  and  complaining  party  may 
b«  deprived  of  right  to  urge  imperfection  as  a 
ground  of  reversal,  by  failing  to  file  demurrer 
and  by  making  no  objections  to  introduction  of 
evidence.— Ahearn  v.  Lane,  167  P.  308. 
9=»I93(9)  (Or.)  Objection  that  complaint  does 
not  state  facts  sufiScient  to  constitute  cause  of 
action  is  never  waived,  and  may  be  raised  for 
first  time  in  Supreme  Court — Henry  D.  Davis 
Lumber  Co.  t.  A.  F.  Coates  Lumber  Co.,  167 
P.  607. 

^z^'IQS  (CaLApp.)  Defendant  cannot  on  ap- 
peal for  first  time  object  to  allowance  of  trial 
amendment  to  complaint. — Armstrong  v.  Barce- 
loux,  167  P.  895. 

•S=>204(3)  (CaLApp.)  Where  defendant  did  not 
object  to  introduction  of  certain  evidence  at 
trial,  he  cannot  complain  on  appeal  that  it  was 
secondary. — GUle  v.  Anderson,  167  P.  193. 
4s>204(5)  (Utah)  In  suit  to  collect  on  note  and 
to  foreclose  mortgage  security  on  realty,  letter 
«f  defendant's  counsel,  asking  an  extension  of 
time  for  payment,  though  admitted  without  ob- 
jection, would  be  disregarded  on  appeal  from 
judgment  for  plaintiff  on  pleading& — Brewer  v. 
Bomney,  167  P.  366. 

4=»206(2)  (Okl.)  Objections  to  leading  and  ar- 
gumentative questions  cannot  be  made  for  the 
flist  time  on  appeal.— Farmers'  State  Bank  of 
Ada  V.  Keen,  167  P.  207. 

«s»2IO  (OkL)  Where  plaintiff  submits  his  case 
to  jiury,  without  demurring  to  evidence  or  asking 
an  instructed  verdict,  the  question  whether 
there  is  any  evidence  to  support  the  defense  is 
not  presented  for  review  by  his'  motion  for  new 
trial.— Norman  v.  I-ambert,  167  P.  213. 
4=9212  (OU.)  Where  plaintiff  submits  his  case 
to  jury,  without  demurring  to  evidence  or  asking 
an  instructed  verdict,  the  question  whether  there 
is  any  evidence  to  support  the  defense  is  not 
presented  for  review  by  his  moticm  for  new 
trial.— Norman  v.  Lambert,  167  P.  213. 
4=3215(1)  (Colo.)  Objections  to  an  Instruction 
not  cidled  to  the  attention  of  the  trial  court 
are  no  basis  upon  which  error  may  be  predi- 
cated.—Campbell  V.  Creighton,  167  P.  976. 
«=>23l(5)  (Wash.)  Objection  to  testimony  as 
to  hospital  bills  as  immaterial  and  incompe- 
tent fteld  insufficient  to  preserve  point  that  they 
did  not  prove  reasonable  value  of  the  services. — 
Dahlstrom  T.  Northern  Pac  By.  Co.,  167  P. 
1078. 


<S=323I(0)  (Waab.)  The  giving  of  instnictiona 
not  warranted  by  the  evidence  is  not  a  ground 
for  reversal,  when  not  objected  to  upon  that 
ground.— Bice  v.  Brown,  167  P.  1097. 

«=»24l  (Cal.)  Where  only  ground  stated  for 
motion  for  nonsuit  was  that  there  was  no  evi- 
dence justifying  court  in  granting  relief  prayed 
for,  or  any  relief,  conrt  on  appeal  could  not 
consider  evidence  to  review  trial  court's  ruling 
denying  motion  for  nonsuit- Millar  t.  Millar, 
167  P.  394. 

(O)  Bxceptlona. 

<S=>263(1)  (OkL)  Supreme  Court,  reviewing  the 
judgment,  wiU  not  consider  alleged  error  in  part 
of  instructions,  where  losing  party  did  not  ex- 
cept, as  required  by  Rev.  Laws  1910,  i  6003.— 
Norman  v.  Lambert,  167  P.  218. 

«s»263(l)  (Wash.)  Where  the  instructions  or 
refusal  to  give  requested  instructions  were  not 
excepted  to,  the  instructions  given  were  not 
reviewable.— Peters  t.  Union  Gap  Irr.  Diatv 
167  P.  1085. 

€=3263(3)  (Wash.)  Where  the  instructions  or 
the  refusal  to  give  requested  instructions  were 
not  excepted  to,  the  instructions  given  were  not 
reviewable.— Peters  t.  Union  Gap  Irr.  Dist., 
167  P.  1085. 

<S=>265(1)  (Wash.)  Under  Rem.  Code  1915,  i 
382,  where  therje  were  no  findings  of  fact,  ap> 
pellant  was  not  called  upon  to  take  any  excep- 
tions to  court's  conclusions  as  to  facts,  nor  was 
he  required  to  take  exceptions  to  court's  judg- 
ment by  moving  for  new  triaL— Deaver  t.  Trar 
hey,  167  P.  6a 

(D)   Motions  lor  Hcvr  Trial. 

4=3281(1)  (OkL)  Objections  not  raised  and 
presented  by  motion  for  new  trial  will  not  be 
considered,  but  will  be  deemed  to  have  been 
waived  on  appeaL^ohnson  ▼.  Alexander,  167 
P.  989. 

<8=>293  (Wash.)  Under  Rem.  Code  1915,  {  382, 
where  there  were  no  findings  of  fact,  appellant 
was  not  required  to  take  exceptions  to  court's 
judgment  by  moving  for  new  triaL— Deaver 
V.  Trahey,  167  P.  68. 

4=>302@)  (Kan.)  Under  CIt.  Code,  {  807  (Gen. 
St  191!5,  {  7209),  error,  if  any,  in  exclndinc 
exclamations  of  pain  could  not  be  considerea, 
where  there  was  no  showing  on  motion  for 
new  trial  as  to  what  such  evidence  would  hav* 
been.— Hopson  v.  Union  Traction  Co.,  167  P. 
1069. 

4=3302(6)  (Ci^)  "Where  notice  of  intention  to 
move  for  new  trial  specified  in  general  terms 
as  ground  insufficiency  of  evidence  to  justify 
findings,  decision,  and  judgment,  general  speci- 
fication of  insumciency  of  evidence  was  not 
sufficient  to  enable  court  on  appeal  to  review 
question  of  sufficiency.— Millar  v.  Millar,  167 
P.  394.  ... 

VZ.  PASTXE8. 

4=>327(14)  (Wash.)  Where  garnishee  defendant 
was  in  no  way  interested  in  controversy  between 
plaintiff  and  the  principal  defendant,  he  was  not 
necessary  .party  to  appeaL— Lem ape  t.  Acms 
Stamp  Works,  167  P.  60. 

VII.  REQXnSITES  AND  PBOCEEDIKOS 
FOR  TRANSFER  OF  CAITSE.  . 

(A)   Tine  ol  Tafclnsr  Proooedtasa. 

4=3356  (Mont)  Where  .  notice  discloses  that 
appeal  from  judgment  was  taken  more  than  17 
months  after  entry,  and  that  appeals  from 
orders  were  taken  more  than  5  months  after 
orders  were  made  and  entered,  appeals  will  b« 
dismissed  in  view  of  Rev.  Codes,  j  7099,  subda. 
1  and  3,  and  section  7100.— Janett  T.  Bar^ 
167  P.  696. 
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(C)  Pnysent  of  Feea  or  Ooata,  an«  Bonds*  Q.-K  f  503,  and  'filed  restitntlop  bond  before 

or    Other     Scearttt^Ma  <&Tnir«finn    nf   fivo.Aav   nnrinH    flllfMirAH    hv    fltfltllfA 


or  Other  Seearltt«at 

«=3374(4)  (Or.)  When  Sute  Indtutrial  Accident 
Commission  appeals,  it  is  not  required  to  file 
uudertolting.— Knneberg  t.  State  Industrial  Aec 
Commission,  167  P.  310. 

«=9387(1)  (Or.)  Where  retnm  of  sberiS, 
-which  was  of  record,  showing  service  of  under^ 
taking  on  appeal,  was  attacked  by  affidavits, 
%eld.  that  it  was  sufficient;  not  being  overcome. 
—Tokay  Heights  Development  Co.  t.  Hull,  167 
P.  677. 

(D)  -Writ  of  Brror.  Cltatloai.  or  Ifotloe. 

«=94I4  (Idaho)  Where  one  of  several  code- 
fendants  appeals,  service  of  notice  of  appeal 
upon  such  codefendants  is  essential,  as  they 
are  "adverse  parties"  to  extent  their  interests 
would  be  affected  by  result  of  appeal.— Glenn  v. 
Aultman  &  Taylor  Machinery  Co.,  167  P.  1168. 
«=>4I7(2)  (Idaho)  Where  a  notice  of  appeal 
is  addressed  to  certain  parties,  naming  them, 
its  legal  effect  is  limited  to  such  parties  only.— 
Glenn  v.  Aultman  &  Taylor  Machinery  Co.,  167 
P.  1163. 

«=»428(2)  (Idaho)  Where  the  notice  of  appeal 
is  not  filed  until  after  the  expiration  of  the  time 
fixed  by  statute,  the  court  acquires  no  jurisdle- 
tion  of  the  cause.— Glenn  v.  Aultman  &  Taylor 
Machinenr  Co.,  167  P.  1168. 
d=»430(l)  (Idaho)  An  appeal  wlTI  be  dismissed 
where  it  appears  that  the  notice  of  appeal  baa 
not  been  served  upon  all  of  the  adverse  parties 
whose  interest  might  be  affected  by  a  reversal 
or  modification  of  the  judgment. — Glenn  v.  Ault- 
man &  Taylor  Machinery  Co.,  167  P.  1163. 
e=9430(l)  (Utah)  Appeal  will  be  dismissed, 
the  trial  clerk  certifying  that  no  notice  of  or 
undertaking  on  appeal  has  been  filed  there,  and 
no  assignment  of  errors,  abstracts,  or  briefs 
having  been  served  or  filed  by  appellant,  though 
the  transcript  has  been  on  file  in  the  appellate 
court  for  nearly  a  year.— McBwan  v.  Anderson, 
167  P.  685. 

Vni.  EFFECT   OF  TRAITSFEB  OF 

CAUSE  OB  PKOCEEDINOS 

THEXEFOR. 

(A)  Powers    and    Proceed  tnsa    of    Ijower 
Oonrt. 

«=445  (Or.)  Under  provision  of  L.  O.  L.  { 
652,  trial  court  has  jurisdiction,  notwithstand- 
ing appeal,  with  stay,  to  order  sale  of  attached 
property  as  perishable.— Bank  of  Kenton  v. 
Preble,  167  P.  678. 

XX.  SUPEBSESEAS  OR  8TAT  OF  FBO- 
0EEDIKO8. 

4=>477  (Wash.)  Supreme  Court  ha*  inherent 
power  to  grant  writs  of  supersedeas  In  aid  of 
appellate  jurisdiction,  but  power  will  be  exer- 
cised with  caution,  and  only  where  writ  ig  nec- 
essary to  preserve  ftuits  of  successful  appeal. — 
Northwestern  Improvement  (]o.  v.  McNeu,  167 
P.  115. 

®=»479(1)  (Wash.)  On  taxpayer's  appeal  from 
judgment  on  demurrer  dissolving  restraining  or- 
der and  dismissing  action  to  enjoin  board  of 
county  commissioners,  county  treasurer  and 
geologist  from  executing  contract  whereby  geolo- 
gist agreed  to  make  geological  examination  of 
coal  lands  of  county,  heid  that  supersedeas  will 
be  granted.- Northwestern  Improvement  Co.  v. 
McNeil,  167  P.  115. 

^=>487  (Nev.)  Where  court  dissolved  attach- 
ment of  personal  property  and  attaching  offi- 
cer delivered  it  to  debtor  <»  his  receipt,  a  sub- 
sequent appeal  and  bond  staying  execution  of 
order  was  ineffective,  and  debtor  might  dispose 
of  it— Green  v.  Hooper,  167  P.  23. 
4=»49l  (Or.)  Where  respondent  sought  to  en- 
force judgment  notwithstanding  appeal  under  L. 


expiration  of  five-day  period  allowed  by  statute 
for  exceptions  to  sufficiency  of  appellant's  un- 
dertaking on  appeal,  filing  of  such  bond  was  pre- 
mature and  conferred  no  rights.- Hume  v.  Rice, 
167  P.  67a 

X.  BEOOBD  AND  FBOCEEDINaS  ROT 

XN  BECORD. 

(A)  Matters  to  be  Sbown  by  Record. 

4=»499(1)  (OM.)  Assignment  of  error  will  not 
be  considered  where  record  does  not  clearly 
show  that  proposition  involved  was  submitted 
to  trial  court,  or  that  it  had  opportunity  to 
pass  upon  question  before  its  final  action. — 
Hutchison  v.  Brown,  167  P.  624. 

Record  and  agreed  statement  of  facts  in  suit 
in  ejectment  and  to  quiet  title  examined,  and 
Jield  not  to  dearly  show  that  the  issue  of  cham- 
perty was  presented  to  or  tried  by  the  lower 
court— Id. 

(B)   Scope  and  Contents  of  Record. 

«=>S22(1)  (Cal.App.)  Where  appeal  is  taken  un- 
der Code  Civ.  Proc.  §  963a,  record  must  contain 
transcript  of  evidence,  and  proceedings  prepared 
by  phonographic  reporter  and  transcript  made 
up  by  judge  from  his  minutes  is  not  sufficient- 
Clemens  v.  Gregg,  167  P.  299. 
<»=>533(1)  (Wash.)  An  opinion  of  the  trtkl 
court,  stating  its  views,  but  not  purporting  to 
be  a  finding  of  facts,  is  no  part  of  the  tran- 
script on  appeal.— In  re  Patterson,  167  P.  924. 


(C) 


Ifee«ssttr  of  Bill  of  Esoeptions,  Cane, 
or  Statement  of  Facts. 


«=9544(3)  (Or.)  For  review  of  entry  of  sep- 
arate jiidgment  on  separate  verdicts  against  de- 
fendants sued  as  joint  tort-feasors,  bill  of  ex- 
ceptions is,  under  L.  O.  Ii.  §  172,  unnecessary. — 
Chrudinsky  v.  Evans,  167  P.  562. 
®=3548(1)  (CalApp.)  Under  Supreme  Court  mle 
29,  court  cannot  review  superior  court  order  un- 
less evidence  taken  on  hearing  is  authenticated 
by  incorporating  it  in  bill  of  exceptions  or  in 
transcript  prepared  under  CV>de  Civ.  Proc.  ff 
953a-953c.— Clemens  v.  Gregg,  167  P.  299. 
®s>553(2)  (CaLApip.)  Where  notice  of  appeal, 
request  for  preparation  of  transcript,  and  trial 
judge's  certificate  show  the  transcript  was  pre- 
pared under  Code  Civ.  Proc.  S|  9.'53a-953c,  defec- 
tive transcript  cannot  he  regarded  as  bill  of  ex- 
ceptions contemplated  by  Code  Civ.  Proc.  g  650, 
though  trial  judge  certified  that  it  constituted  a 
full,  true,  and  fair  record  of  procecdines  taken 
before  him.— Clemens  v.  Gregg,  167  P.  299. 


(D) 


Contents,   Malclaar,   and    Settlement 
Case  or  Statement  of  Facts. 


«=3568  (Wash.)  Under  Rem.  Code  1915,  §  389, 
sureties  on  appeal  from  local  improvement  as- 
sessment keld  authorised  to  waive  notice  of 
filing  of  statement  of  facts  oo  further  appeal 
from  the  superior  courfal  Judgment — In  re 
Patterson,  167  P.  924. 

(B)  Abstracts  of  Record. 

«=958l(l)  (Or.)  Where  court's  findings  were 
omitted  from  defendant's  abstract  parties  stat- 
ing that  they  followed  averments  of  plaintiff's 
complaint,  held,  that  appellate  court,  despite 
impropriety  of  practice,  will  consider  case  on 
that  theory.— Morris  t.  City  of  Sheridan,  167  P. 
593. 

®=3585(1)  (Wash.)  Abstract  of  record  filed  by 
cross-appellant  will  not  be  stricken  because 
cross-appellant  took  no  exceptions  to  court's 
findings  of  fact  and  its  brief  did  not  sufficiently 
refer  to  pages  of  abstract  for  verification,  where 
it  may  be  treated  as  supplemental  to  that  filed 
by  appellants. — Weyerhaeuser  Timber  Co,  ▼. 
Pierce  County,  167  P.  35. 
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(G)  Avthentleatlon  aafl  CertineatiOB. 

9=»6I2(5)  (Idaho)  Where  transcript  on  appeal 
doea  not  contain  certificate  of  trial  judge,  etc., 
that  it  contains  all  records  and  papers  consid- 
ered by  him  on  hearing  of  motion  to  correct 
judgment,  as  required  bj  Rev.  Codes,  i  4821, 
and  Supreme  Court  rule  24  (153  Pac.  xi),  ap- 
peal must  be  dismissed. — Glenn  v.  Aultman  & 
Taylor  Machinery  Co.,  167  P.  1103  (two  cases). 

(B)  Tranamlasion,    FU1i>k>    Frlntlnc     and 
Service  of  Coplea. 

«=9624  (Wash.)  Laws  1915,  p.  303, 1  8,  does  not 
permit  Supreme  Court  to  extend  time  for  filing 
statement  of  facts  so  as  to  revive  appellate  juris- 
diction which  has  been  lost  by  expiration  of  90- 
day  period  for  perfecting  an  appeal,  but  only 
permits  it  to  relieve  from  delay  where  reason- 
able excuse  therefor  is  shown.— American  Fuel 
Co.  V.  Benton,  167  P.  346. 

Laws  1915,  p.  303  {  8,  providing  that  Su- 
preme Court  shall  allow  appellant  reasonable 
time  to  supply  abstract  of  record  and  statement 
of  facts  not  filed  in  time,  if  delay  is  excusable, 
does  not  extend  time  for  filing  beyond  90-day 
period  to  which  time,  as  extended,  is  limited  by 
Rem.  &  Bal.  Code,  {  393.— Id. 
€=9628(1)  (Wash.)  Appellant's  failure  to  serve 
abstract  of  record  and  statement  of  facts  within 
80  days,  as  reqnired  by  Rem.  &  Bal.  Code,  i  393, 
held  not  excusable  within  Laws  1915,  p.  303,  8 
8,  since  matters  occasioning  delay  were  entirely 
within  control  of  his  counsel.— Ammrican  Fud 
Co.  v.  Benton,  167  P.  346. 

$=9631  (Cal.)  Record  on  appeal  may  be  pre- 
pared under  Code  Civ.  Proc.  §§  953a-953c,  as 
amended  in  1915,  even  though  appeal  is  on 
judgment  roll  alone,  and  such  record  need  not 
be  printed,  but  may  be  typewritten,  under  Su- 
preme Court  rule  7  (119  Pac  xi).— McKinnell 
V.  Hansen,  167  P.  887. 

«=>63l  (CaL)  In  appeal  from  judgment  for  in- 
sufficiency of  evidence  to  support  findings,  held, 
printing  of  judgment  roll  was  unnecessary 
where  typewritten  transcripts  were  filed. — Em- 
mett  T.  Coons,  167  P.  890. 

(I)  Deteota,   Objeetlona,    Ameadmeat,   aad 
Correction. 

€=>640  (OaLA.pp.)  Notice  given  by  appellant  to 
clerk  vests  appellate  court  with  jurisdiction  not- 
withstanding defectiveness  of  transcript,  and  ap- 
peal will  not  be  dismissed:  motion  to  affirm  be- 
ing the  proper  remedy.— Clemens  v.  Gregg,  167 
P.  299. 

9=3655(1)  (Wash.)  An  opinion  of  the  trial 
ODurt  stating  its  views,  but  not  pnrporting  to 
be  a  finding  of  facts,  will  be  stricken  on  mo- 
tion.—In  le  Patterson,  167  P.  924. 

<K)  %aeBtloaa  Preaeated  for  ReTlew. 

«s»683  (CaL)  Under  Const  art  6,  S  4\i,  and 
Code  Civ.  Proc.  |  475,  judgment  hela  not  to  be 
reversed  because  court  limited  number  of  depo- 
sitions to  be  admitted,  where  record  did  not 
show  the  excluded  testimony,  or  that  it  was 
material  or  competent— In  re  Wineteer's  Es- 
tate, 167  P.  616. 

«=9694C1)  (CaL)  Sufficiency  of  evidence  to  sus- 
tain finding  cannot  be  considered  on  appeal 
from  judgment  where  bill  of  exceptions  relied 
on  contains  no  specification  of  insufficiency  of 
evidence,  and  same  is  true  as  to  appeal  from 
order  denying  new  trial  based  on  bill  of  excep- 
tions.—Millar  V.  Millar,  167  P.  394. 

^=»70l(2)  (Or.)  An  assignment  of  error  to 
the  refusal  of  an  instruction  based  upon  a 
judgment  roll  cannot  be  considered  in  the  ab- 
sence of  the  Judgment  roll  from  the  record  or 
of  identification  of  such  roll  in  a  certificate  of 
the  trial  judge  or  by  the  official  stenographer. 
— Pennlngs  v.  Giboni,  167  P.  608. 


XH.  BRIXitS. 

ie=»757(l)  (Cal.)  Where  appeal  is  taken  under 
Code  Civ.  Proc.  §§  953a-953c,  Judgment  will 
not  be  reversed  because  of  insufficiency  of  evi- 
idence  to  justify  findings  of  fact,  where  briefs 
do  not  contain  any  portion  of  judgment  roll, 
nor  enough  evidence  to  enable  court  to  deter- 
mine merits  of  objections  urged,  but  show  that 
record  contains  testimony  besides  that  quoted 
relating  to  findinicB  in  question. — ^McKinnell  v. 
Hansen,  167  P.  887. 

€=757(1)  (Cal.App.)  Judgment  will  not  be  re- 
versed on  appeal  under  "alternative  method" 
where  appellant  prints  in  his  brief  no  part  of 
record  to  which  he  desires  to  call  attention. — 
Gunnison  v,  MiUer,  167  P.  890. 
«=»757(1)  (Wash.)  While  the  opinion  of  the 
lower  court  is  no  part  of  the  record,  there  is  no 
valid  objection  to  its  incorporation  in  a  party's 
brief  by  way  of  argument — In  re  Patterson, 
167  P.  924. 

€=9757(3)  (CaL)  Where  appeal  is  taken  under 
Code  Civ.  Proc.  |§  953a-953c,  judgment  will 
not  be  reversed  because  of  insufficiency  of  evi- 
dence to  justify  findings  of  fact,  where  briefs 
do  not  contain  any  portion  of  judgment  roll,  nor 
enough  evidence  to  enable  court  to  determine 
merits  of  objections  urged,  but  show  that  rec- 
ord contains  testimony  besides  that  quoted  re- 
lating to  findings  in  question.— McKinnell  v. 
Hansen.  167  P.  887. 

€=37570)  (CaLApp.)  On  appeal  taken  under 
Code  Civ.  Proc.  J  953c,  court  will  not  reverse 
judgment  on  ground  that  evidence  was  insuffi- 
cient to  support  findings,  where  appellant's 
brief  contains  some  of  evidence  bearing  on  ques- 
tions argued,  hut  shows  that  there  was  other 
evidence  on  same  subject  which  is  not  quoted. 
— Emmett  v.  Coons,  167  P.  888. 
€=770(1)  (Otl.)  Where  plaintiff  in  error  files  a 
brief,  and  defendant  in  error  does  not  excuse  his 
failure  to  do  so,  and  examination  of  record 
shows  that  errors  alleged  are  well  founded.  Su- 
preme Court  need  not  search  for  some  theory  to 
save  judgment  appealed  from.— In  re  Gardner's 
Estate,  167  P.  SlZ. 

zm.  dismissaXh  withdbawais  or 

ABANDONMENT. 

€=>78l(l)  (CaLApp.)  Appeal  by  state  from 
judgment  in  condemnation  proceedings  to  which 
it  was  made  party  defendant  will  be  dismissed 
where  state  disclaims  on  appeal  any  interest  in 
property  or  judgment— Mono  County  Irr.  Co.  ▼, 
SUte,  167  P.  199. 

€=>784  (Utah)  That  bill  of  exceptions  was  not 
settled  in  time  is  not  ground  for  dismissal  of 
appeal. — ^McElwan  v.  Anders<m,  167  P.  085. 
€=9787  (Aril.)  A  cause  having  been  on  the 
calendar  for  considerable  time  without  action 
by  either  party,  or  appearance  by  either,  or 
assignment  of  error,  or  filing  of  brief,  the  ap- 
peal would  be  dismissed. — Llanos  De  Oro  Min- 
ing ft  Milling  Co.  v.  McComas,  167  P.  79. 
€=801(1)  (Or.)  In  view  of  rule  22  of  the  Su- 
preme Court  (56  Or.  623,  117  Pac.  xii),  where 
records  of  Supreme  Court  failed  to  show  any  ap- 
plication has  been  made  or  order  granted  permit- 
ting oral  argument  of  motion  to  dismiss  appeals 
when  cause  is  heard,  or  at  any  other  time,  attor- 
neys' stipulation  that  motion  be  argued  when 
cause  is  lieard  on  merits  will  be  disregarded. — 
Lombard  v.  Good,  167  P.  310. 
€=^80 1  (4)  (Or.)  On  motion  to  dismiss  defend- 
ants' appeal,  question  as  to  their  dealing  with 
property  in  suit  involves  merits,  and  cannot  be 
considered.— Tokay  Heights  Development  Co. 
V.  HuU,  167  P.  577. 

XVI.   REVIEW. 
(A)   Scope  and  Exteat  ta  General. 

€=837(1)  (Utah)  Where  opinion  of  trial  court 
is  settled  in  bill  of  exceptions  and  is  made  a 
part  of  record,  appellate 'conrt  may  look  to  it  to 
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ascertain  court's  reasons  for  its  decision.— 
Headland  t.  Daniels,  167  P.  1170. 
^=»842(S)  (Or.)  Where  witness  is  produced  as 
expert,  court,  before  be  can  be  allowed  to  tes- 
tify as  such,  must  determine  whether  question 
involved  lies  without  domain  of  common  ex- 
perience so  as  to  be  subject  of  expert  testimony, 
and  conclusion  reached  is  matter  of  law  which 
is  subject  to  review  on  appeal. — Portland  & 
Oregon  City  Ry.  Co.  v.  Sanders,  167  P.  664. 
$=3843(2)  (Cal.)  On  appeal  from  order  staying 
execution,  court  will  not  review  trial  court's 
alleged  noncompliance  with  Code  Civ.  Proc.  $ 
945,  regarding  bond  on  appeal,  where  judgment 
has  already  been  affirmed.— Adams  v.  Prather, 
167  P.  867. 

$=9843(2)  (Kan.)  In  action  for  services  render- 
ed as  medical  examiner  for  fraternal  beneficiary 
association,  held  that  question  of  validity  of 
contract  by  which  some  of  liabilities  of  such  as- 
sociation were  assumed  by  another  corporation 
in  consideration  of  transfer  of  assets  need  not 
lie  determined. — Jackson  v.  Knights  and  Indies 
of  the  Orient,  167  P.  1046. 
$s>853  (Wash.)  Where  no  exceptions  were  tak- 
en to  instructions  by  plaintiff,  and  be  did  not 
ask  for  or  submit  to  court  instruction  embody- 
ing aspect  of  case  neglected  by  chaises  given, 
instructions  as  given  constitute  law  of  case. — 
Bullifl  V.  Ball,  167  P.  94Z 
$=>853  (Wash.)  Where  the  instructions  or  re- 
fusal to  give  requested  instructions  were  not 
excepted  to,  the  instructions  given  were  the 
law  of  the  case. — Peters  v.  Union  Gap  Irr.  Dist., 
167  P.  1085. 

«=»854(1)  (Utah)  While  appellate  court  inay 
look  to  opinion  to  ascertain  court's  reasons  for 
its  decision,  such  reasons  are  without  any  judi- 
cial effect.— Headlund  v.  Daniels,  167  P.  1170. 
«=3864  CN.M.)  Prior  to  Laws  1917,  c  15,  no 
questions  as  to  findings  and  conclusions  which 
might  have  been  raised  by  exceptions  or  other 
findings  prior  to  entry  of  judgment  could  be 
considered.- Norment  v.  First  Nat.  Bank,  167 
P.  731. 

$s»865  (Cal.App.)  On  appeal  from  deficiency 
jud|;ment  taken  against  appellant  by  default  in 
action  to  foreclose  mortgage,  objection  that  com- 
plaint does  not  state  cause  of  action  cannot  be 
raised,  where  the  judgment  is  not  void. — Cunni- 
son  V.  Miller,  167  P.  890. 
€==867(4)  (Cal-App.)  Objection  that  lessor's 
action  at  law  could  not  be  maintained  for  mon- 
•eys  due  on  account  of  mortgage  security,  but 
that  remedy  was  by  foreclosure  under  Code  Civ. 
Proc.  §  726,  was  not  available  on  appeal  from 
denial  of  new  trial.— Keller  v.  Oliver,  167  P. 
651. 

$=»867(6)  (CaLApp.)  Oondusions  of  law  are 
always  merged  in  judgment,  and  can  be  reviewed 
only  on  appeal  therefrom,  or  from  order  made 
under  Code  Civ.  Proc.  §f  663,  663>|^  relating 
to  vacation  of  judgment— Keller  v.  Oliver,  167 
P.  651. 

(B)  iBterloevtorrt     Collateral,     and     Bnp> 

piemeatarjr  Proceeding  and 

ftneattona. 

$=>873(1)  (Or.)  Where  defendants  appealed 
from  original  judgment  which  made  no  provi- 
sion as  to  costs  and  disbursements,  and  did  not 
appeal  from  judgment  on  their  motion  which  al- 
lowed costs,  except  attorney's  fee  provided  by 
Laws  1913,  p.  81,  question  of  disallowance  of 
fee  cannot  be  reviewed.— Portland  &  O.  O.  Ey. 
Co.  V.  Doyle,  167  P.  270. 

(O  Parties  Untitled  to  AUece  Brror* 

$=3878(2)  (Or.)  Defendants,  sued  as  joint 
tort-feasors,  and  not  merely  plaintiff,  may  com- 
plain of  verdict  and  judgment  against  defend- 
ants in  different  amounts. — Chrudinsky  v.  ISv- 
ans,  167  P.  662. 


$=9880  (2)  (Wash.)  In  an  action  for  alienation 
of  affections  brought  against  a  husband  and  hia 
parents,  exclusion  of  husband's  deposition, 
though  he  was  a  party,  AeM  not  error  of  which 
parents  could  complain,  where  at  close  of  case 
action  was  dismissed  as  to  him. — Lyen  v.  Lyen, 
167  P.  1113. 

$s>882(6)  (Colo.)  Where  a  defendant  sought 
by  cross-complaint  to  quiet  his  title  to  prop- 
erty involved,  he  cannot  complain  because  is- 
sues so  tendered  were  litigated. — Miller  t.  Oity 
and  County  of  Denver,  167  P.  767. 
$=»882(6)  (Cal.App.)  When  trial  court  and 
parties  to  action  proceed  to  trial  upon  theory 
that  there  is  material  issue,  and  court  upon 
evidence  as  to  that  issue,  received  without  ob- 
jection, finds  in  accordance  with  that  issue, 
party  will  not  be  allowed  on  appeal  to  say  that 
there  was  no  such  issue. — Fernandez  v.  West- 
em  Fuse  &  Explosives  Co.,  167  P.  900. 
$3»882(12)  (Cal.)  Where  case  was  tried  on 
theory  that  contributory  negligence  was  in  is- 
sue, and  defendant  invoked  instructions  there- 
on, held,  that  he  could  not  complain  of  iostrue- 
tions  on  such  issue.- Wieeorek  v.  Ferris,  lOT 
P.  234. 

$=3882(16)  (O>lo.)  Where  defendants  objected 
to  any  instruction  on  damages,  they  could  not 
on  appeal  allege  error  in  the  failure  to  give  an 
instruction  as  to  the  measure  of  damages.—- 
Campbell  v.  Creighton.  167  P.  975. 
$s>883  (Colo.)  Where  the  court  ruled  that  the 
complaint  stated  a  cause  of  action  for  fraud, 
and  defendants  introduced  evidence  upon  tliat 
issue,  they  could  not  on  appeal  be  heard  to  saj 
that  no  such  issue  was  presented. — CampbeQ 
V.  Creijrtiton,  167  P.  976. 

(D)  Ameadmenta,    Additional   Proota,    aad 
Trial  of  Canae  Anew. 

$=»895(1)  (Wash.)  In  trial  de  novo  this  court 
will  limit  its  decision  to  question  actually  pre- 
sented.- Harrison  v.  Smith,  167  P.  89. 
$=9895(2)  (Wash.)  Where  evidence  on  each  side 
is  clear  and  unequivocal  but  in  direct  conflict. 
Supreme  Court  in  trial  de  novo  will  not  in- 
terfere With  decision  of  trial  court — Harrison  v. 
Smith,  167  P.  89. 

$=9895(2)  (Wash.)  On  a  trial  de  novo  the  Su- 
preme Court  must  weigh  the  evidence,  and, 
though  the  findings  of  the  trial  court  are  en- 
titled to  great  weight,  they  cannot  prevail 
against  a  clear  preponderance  of  the  evidence. — 
Jones-Rosquist-ICiUen  Co.  v.  Nelson,  167  P. 
1180. 

$=»895(3)  (Wash.)  Though  city's  notice  to  ten- 
ant of  premises  abutting  on  defective  sidewalk, 
whereon  a  third  j>erson  was  injured,  to  defend 
third  person's  action  against  city,  was  insufil- 
cient,  and  though  participation  of  tenant's  coun- 
sel in  trial  did  not  waive  lack  of  notice,  judg- 
ment over  for  city  against  tenant  will  not  te 
reversed  where  case  was  tried  de  novo,  and  evi- 
dence sustained  findings  and  judgment. — City  of 
Spokane  v.  Crane  Co.,  167  P.  63. 
$=»896  (Wash.)  In  trial  de  novo,  complaint 
will  be  considered  amended  to  conform  to  proven 
facts.— Schweitzer  v.  Equitable  Savings  &  Loan 
Ass'n,  167  P.  111. 

(B)   Preanmptlona. 

$=9901  (Wash.)  To  show  error  it  devolves  npon 
appellant  to  bring  to  appellate  court  record  of 
hearing  in  receivership  proceedings,  at  which 
court  adjudged  his  claim  one  with  general  credi- 
tors, as  error  may  not  be  assigned.— Crawford 
V.  Seattle,  R.  &  S.  By.  Co.,  167  P.  44. 
^»90l  (Wash.)  Error  is  never  presumed,  but 
must  affirmatively  appear.— Mitchell  ▼.  Blue 
Star  Mining  Co.,  167  P.  130. 
$=>907(2)  (Utah)  In  absence  of  testimony, 
when  findings  are  supported  by  pleadings,  Su- 
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preme  Conrt  assumes  that  testimony  supported 
trial  court's  findings.— Cain  y.  Stewart;  167  P. 
26S. 

i8=»907(2)  (Utah)  Where  the  eyidence  is  not 
presented  for  review,  findings  of  fact  will  be 
presumed  fuDy  sustained  by  the  evidence.^ 
Headlund  v.  Daniels,  167  P.  1170. 
«=»907(3)  (Okl.)  Where  testimony  produced, 
at  hearing  is  not  brought  up  by  case-made,  it 
will  be  presumed  that  finding  of  fact  by  lower 
court  was  correct.— Turk  t.  Page,  167  P.  462. 
«=99I0  (Wash.)  Sales  of  stock  on  assessments 
in  nature  of  calls  on  unpaid  subscriptions  being 
authorized  by  Rem.  Code  1915,  i  3694,  it  will 
be  presumed  on  appeal,  in  aid  of  judgment,  a 
sale  was  made  on  a  form  of  assessment  that 
was  lawful.— Mitchell  v.  Blue  Star  Mining  Co., 
167  P.  130. 

<8=»930(2)  (Utah)  Unless  it  can  be  shown  that 
jury  considered  other  causes  of  damage  than 
that  submitted  to  it  by  court,  it  must  be  pre- 
sumed that  it  followed  instruction,  and  that 
damages  awarded  were  exclusively  for  injuries 
limited  by  instruction.— Dee  v.  San  Pedro.  Ij. 
A.  &  S.  L.  R.  Co..  167  P.  246. 
«=»93l(l)  (Or.)  Where  court  below  found  for 
plaintiff,  and  its  finding  on  defendant's  coun- 
terclaim did  not  appear,  it  will  be  presumed 
that,  if  one  was  made,  it  was  against  defend- 
ant—Morris v.  City  of  Sheridan,  167  P.  683. 
®=>93l(6)  (Colo.)  Where  jury  was  waived, 
and  no  declarations  of  law  were  requested,  the 
court  on  appeal  must  assume  that  the  trial 
court  had' disregarded  any  evidence,  that  was 
not  pertinent— Moyer  v.  Jackson,  167  P.  1179. 

(F)  Discretion  of  Ijower  Court. 

$=>945  (Nev.)  If  the  trial  court  passes  on  a 
motion  to-  vacate  an  alleged  frandulent  award 
of  arbitrators,  the  court  of  review  will  rarely 
disturb  such  a  discretionary  order.- Nelson  V. 
Keinhart,  167  P.  690. 

^=3955  (Okl.)  Discretion  of  court  in  confirming 
receiver's  sale  will  not  be  disturbed  on  appeal 
unless  abused.— First  Nat  Bank  t.  Colonial 
Trust  Co.,  167  P.  986. 

«s»957(2)  (CalApp.)  Determination  of  motion 
to  set  aside  default  judgment  on  ground  of  mis- 
take, inadvertence,  surprise,  and  excusable  neg- 
lect, rests  in  discretion  of  trial  court,  which 
will' not  be  disturbed  in  absence  of  abase.— Gun- 
nison V.  Miller,  167  P.  880. 
«=>S59(1)  (Okl)  Where  trial  court  did  not 
abuse  its  discretion  in  allowing  amendment  not 
a  departure,  Supreme  Court  will  not  interfere. 
-Turk  V.  Page,  167  P.  462. 
4s»966(l)  (Or.)  Discretion  of  court  in  pass- 
ing on  motion  for  continuance  will  not  be  dis- 
turbed on  appeal  unless  abused. — ^Portland  & 
Oregon  City  Ry.  Co.  v.  Sanders,  167  P.  564. 
«=3970(1)  (Oal.)  Under  Code  Civ.  Proc.  | 
2044,  judgment  held  not  to  be  reversed  be- 
cause court  limited  number  of  depositions  on 
question  of  sanity,  in  absence  of  showing  of 
abuse  of  discretion.- In  re  Wineteer's  Estate, 
167  P.  616. 

^=»970(4)  (Wash.)  Being  within  discretion  of 
court  to  refuse  .to  open  a  cause  for  reception 
of  further  evidence,  there  is  no  reversible  error 
where  injury  or  prejudice  is  not  shown. — Pleas- 
ant Valley  Irrigation  &  Power  Co.  v.  Okanogan 
Power  &  Irrigation  Co.,  167  P.  1122. 
€=>975  (Kan.)  Where  jurors  both  afBrm  and 
deny  that  juror,  while  in  jury  room,  volunteered 
facts  pertinent  to  issues,  trial  court's  finding 
of  no  misconduct  cannot  ordinarily  be  ques- 
tioned on  appeal.— Barber  v.  Emery,  167  P. 
1044. 

9=>982(2)  (Wash.)  Where  there  was  nothing  in 
petition  for  vacation  of  judgment  which  show- 
ed when  claimed  error  was  discovered  by  peti- 
tioner, and  no  reason  was  set  forth  why  appli- 
cation was  delayed  until  last  day  of  year  there- 
for limited  by  Rem.  Code  1915,  f  467,  Sapreme 


Conrt  could  not  find  that  trial  court  abnsed 
discretion  in  deciding  application  was  not  made 
with  necessary  diligence.— Dawson  t.  Oaistens, 
167  P„  86. 

(O)  <laestlona  of  Faot,  Verdleta,  and  Ftad- 
inss. 

€=9994(1)  (Mont.)  Where  there   was    evidence 
sufficient,  if  credited,'  to  sustain  plaintiff's  case, 
this  court  will  not  interfere. — Anderson  v.  Mis- 
soula St  Ry.  Co.,  167  P.  841. 
<8=»994(3)  (Utah)  Findings    of    fact    depending 
on  the  credibility  of  witnesses  are  binding  on 
appeal.— James  v.  Jensen,  167  P.  827. 
<8=>997(3)  (Okl.)  Where    defendant   offer«d    no 
evidence  judgment  against  him  on  plaintiff's  evi- 
dence will  not  be  distnrbed,  whtere  evidence  in- 
troduced is  reasonably  sufficient  to  support  iC 
—Kelly  V.  Baughman,  167  Pa.  80. 
e=>IOOI(l)  (Colo.)  That  others  might  not  con- 
fer the  conclusion  of  the  jury  justified  is  not 
material  if  such  conclusion  is  reasonable  and 
fair.— VaUery  v.  Barrett  167  P.  979. 
<S=>I00I(1)  (Utah)  Supreme  Court  cannot  dis- 
turb verdict  sustained  by  substantial  evidence. 
—Dee  V.  San  Pedro,  L..  A.  &  S.  L.  R.  Co.,  167 
P.  246. 

®=3l00l(l)  (Utah)  In  law  case  Supreme  Conrt 
has  no  right  to  interfere  with  jnry's  findings 
on  any  substantial  evidence,  but  cannot  permit 
judgment  to  stand  unless  based  on  findings  bas- 
ed on  some  substantial  legal  evidence. — In  re 
Hansen's  Will,  167  P.  256. 
«=3l00l(l)  (Wash.)  Ordinarily,  whether  street 
is  safe  is  question  for  jury,  and  their  finding 
will  not  be  disturbed  unless  absolutely  unsup- 
ported by  evidence.— Walters  v.  City  of  Seattle, 
167  P.  124. 

€=>I002  (Cal.)  Wliere  the  evidenoe  substan- 
tially supported  the  verdict,  the  Supreme  Court 
could  not  disturb  it  because  of  contradictions 
in  the  testimony.— Wiezorek  v.  Ferris,  187  P. 
234. 

iS=»l002  (Colo.)  If  there  is  conflicting  evidence 
as  to  contributory  negligence  and  assumption 
of  risk,  the  jury's  verdict  cannot  be  disturbed 
for  insufficiency  of  the  evidence. — Vallery  v.  Bar- 
rett 167  P.  979. 

€=3|Q02  (Idaho)  Verdict  of  Jury  or  judgment 
of  trial  court  will  not  be  disturbed  because  of 
conflict  in  evidence,  where  there  is  sufficient 
proof,  if  uncontradicted,  to  sustain  it— Boas  y. 
Kerr,  167  P.  654. 

4=9 1 002  (Wash.)  The  verdict  of  a  jury  upon 
ctmflicting  evidence  is  concliudve  on  appeal  even 
if  against  Uie  weight  of  the  evidence. — Cormier 
V.  H.  H.  Martin  Lumber  Co.,  167  P.  1105l 

9=31003  (Kan.)  Jury's  findings  as  to  plaintiff's 
claim  that  she  was  Uirown  down  in  defendant's 
street  car  held  not  suffidentiy  inconsiBtent  with, 
or  contradictory  to,  the  evidence  to  warrant  re- 
versal of  judgment  for  defendant — Hopson  t. 
Union  Traction  Co.,  167  P.  1059. 

«=3|004(1)  (Cal)  Supreme  Court  must  hold 
verdict  excessive  if  amount  of  damages  is  ob- 
viously so  disproportionate  to  the  injury  as  to 
justify  conclusion  that  verdict  is  not  the 
result  of  jury's  cool  and  dispassionate  discre- 
tion.—Wiezorek  V.  Ferris,  167  P.  234. 
«=3l005(3)  (Okl.)  Where  there  is  conflict  in 
evidence  and  issues  are  fairly  submitted  under 
proper  instructions  and  motion  for  new  trial 
is  overruled,  the  verdict  will  not  be  disturbed 
on  weight  of  evidence.— Shawnee  Nat  Bank  v. 
Pool,  167  P.  994. 

<e=al005(4)  (Okl.)  Finding  that  injury  to  live 
stock  occurred  on  delivering  carrier's  line,  ap- 
proved by  trial  court,  ought  not  be  disturbed 
unless  Supreme  Court  can  say  that  evidence  to 
rebut  presumption  of  injury  on  its  line  is  so 
conclusive  that  there  is  no  evidence  to  support 
finding.— Wichita  FaUs  &  N.  W.  Ry.  Co.  r. 
Benton,  167  P.  638. 
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«s»l008(l)  (Kan.)  Trial  cdurt'a  dedrion  that 
defendant,  who  had  previously  been  a  resident 
of  another  state,  bad  effected  a  change  of  resi- 
dence in  coming  to  Kansas  held  conclusive  upon 
Supreme  Court,  in  view  of  defendanfe  oral 
testimony  that  he  came  here  -mOk  that  inten- 
tion.—Davis  V.  Heynes,  167  P.  1142. 
«=9|008(1)  (Okl.)  E'indinK  of  trial  court  on  a 
matter  of  fact  will  not  be  disturbed  on  appeal. 
—Arnold  v.  Gambrel.  167  P.  630. 
^s>  1 008(1)  (Utah)  Findings  of  fact  depending 
on  the  weigiit  given  evidence  are  binding  on 
appeal. — James  v.  Jensen,  167  P.  827. 
«=3l008(l)  (Wash.)  Findings  of  fact  by  the 
trial  court  are  entitled  to  great  weight,  though 
the  case  be  tried  de  novo  on  appeal.— I>ick8on 
v.  DarneU,  167  P.  937. 

«=9l008(3)  (N.M.)  Where  findings  of  trial  court 
are  made  from  transcript  of  evidence  contained 
in  referee's  report,  tliey  will  be  reviewed  on  ap- 
peal to  determine  whether  they  are  supported  by 
a  preponderance  of  the  evidence.— Bolles  v.  Pecos 
Irr.  Co.,  167  P.  280. 

«s>l009(2)  (Utah)  Findings  of  fact  and  judg- 
ment in  an  equity  case  wul  not  be  disturbed 
where  great  weight  of  the  evidence  supports 
them.— Spanish  Fork  City  v.  Jarvis,  167  P.  806. 
«=3l009(3)  (Idaho)  In  suit  in  equity,  as  well 
as  in  action  at  law,  finding  of  fact  made  by 
trial  judge,  who  has  had  benefit  of  observing 
witnesses,  will  not  be  disturbed,  where  evi- 
dence, though  conflicting,  is  sufficient  to  sus- 
tain it— Davenport  v.  Burke,  167  P.  48L 
®=>I009(4>  (Okl.)  In  purely  equity  cases,  court 
will  examine  entire  record,  weigh  evidence,  and, 
if  judgment  is  against  weight  of  evidence,  will 
reverse  case  and  render,  or  cause  to  be  render- 
ed, judgment  which  trial  court  should  have  ren- 
dered.—Swan  T.  O'Bar,  167  P.  470. 
«ss>  1010(1)  (Colo.)  Where  the  trial  court  cor- 
rectljr  applied  the  law,  and  its  findings  were 
sustained  by  the  evidence,  the  judgment  will 
be  upheld.— Cooke  v.  Grand  Valley  Nat  Bank, 
167  P.  766. 

«s»IOIO(l)  (Okl.)  Judgment  in  cause  tried  to 
court  will  not  be  disturbed  for  admission  of 
incompetent  evidence,  where  there  is  sufficient 
competent  evidence  to  support  judgment — John- 
son v.  Alexander,  167  P.  989. 
«=9lOIO(l)  (Utah)  In  law  case  findings  of  trial 
court,  if  supported  by  some  substantial  evidence, 
cannot  be  disturbed.- In  re  Frandsen's  Will,  167 
P.  362. 

«=>I0II(1)  (CaLApp.)  Trial  court's  finding  on 
conflicting  evidence  on  the  question  of  good 
faith  in  tendering  the  amount  necessary  to  re- 
deem from  a  mortgage  foreclosure  would  not  be 
reviewed  on  appeal.— Miller  v.  Lanktree,  167 
P.  195. 

4i»IOII(l)  (Cal.App.)  Decision  on  a  substan- 
tial conflict  in  evidence  that  a  contract  for  lay- 
ing a  floor  was  substantially  complied  with  will 
not  be  disturbed  on  appeal,  especially  where 
the  judge  took  a  view  of  the  premises. — Wright 
V.  Locomobile  Co.  of  America,  167  P.  407. 
«s>IOII(l)  (Nev.)  Where  the  evidence  was 
conflicting,  but  the  judgment  of  the  trial  court 
was  supported  by  substantial  evidence,  its  con- 
clusion should  not  be  disturbed. — Washoe  C!oun- 
ty  Bank  v.  Campbell,  167  P.  .643. 
«=>I0II(1)  (Okl.)  Where  the  evidence  is  in  con- 
flict, the  judgment  of  the  court  trying  without 
a  jury  will  not  be  disturt>ed.— Dill  t.  Malot  167 
P.  219. 

(H)  Harmleaa  Error. 

€=31026  (Wash.)  It  was  not  error  to  delay  de- 
cision for  several  months  after  the  90-day  peri- 
od required  by  law  in  the  absence  of  prejudice 
to  the  parties.— Pleasant  Valley  Irrigation  & 
Power  Co.  v.  Okanogan  Power  &  Irrigation  Co., 
167  P.  1122. 


<8»l  033(4)  (CaL)  Any  error  in  snbmitting  thv 
issue  of  ordinary  care,  conceding  plaintiff  nbt 
to  have  been  a  pa«sen|[er,  was  favorable  to  the 
carrier,  whei«  the  evidence  clearly  tended  'to. 
show  tliat  he  was  a  passenger. — ^Hart  v.  Fresno 
Traction  Co.,  167  P.  885. 
<8=>I036(6)  (Wash.)  Where  conrt  fonnd  that  in- 
tervener  claimed  no  rights  preventing  plaintiff 
from  maintaining  action,  defendant  was  not, 
prejudiced  by  intervention  so  far  as  its  rights 
to  reversal  of  the  judement  rendered  for  plain- 
tiff is  concerned. — Mountain  Timber  Co.  v. 
Manufacturing  Wood  Workers  Underwriters, 
167  P.  93. 

<©=>  1039(2)  (Okl.)  Failure  of  petition  In  trover; 
for  conversion  of  building  erected  on  leased' 
lands,  with  right  to  removal  at  expiration  of 
lease  if  rents  are  paid,  to  aver  payment  or  ten- 
der of  rents,  hdd  not  cured  by  an  instruction 
to  deduct  rents. — Shelton  v.  Jones,  167  P.  458. 
<8=»  1 040(10)  (CaL)  Where  the  case  is  fully  and 
fairly  tried,  there  is  no  reason  for  reversing  the 
judgment,  though  the  court  erroneously  overrul- 
ed demurrer  to  complaint. — Ingalls  v.  Monte 
Cristo  Oil  &  Development  Co.,  167  P.  857. 
<S=>I04I(2)  (Colo.)  Any  error  in  permitting 
amendment  of  an  ejectment  complaint  is  harm- 
less where  defendant  prevailed  on  ejectment 
issue.— Miller  v.  City  and  County  of  Denver, 
167  P.  767. 

®=3l04l(2)  (Wyo.)  Refusal  to  permit  plaintiff 
to  amend  his  petition  is  not  prejudicial  where, 
if  amendment  had  been  permitted,  it  ought  not 
to  have  changed  ruling  on  demurrer.— State  v. 
Town  of  Kemmerer,  167  P.  982. 
®=>I046(3)  (Kan.)  When  parties,  seeking  re- 
view of  official  survey,  have  had  opportunity 
to  present  all  their  evidence,  erroneous  imposi- 
tion of  burden  of  proof  on  party  upholding  sur- 
vey was  not  prejudicial  error. — Gemienhardt  y. 
Ward.  167  P.  1141. 

<S=>I047(1)  (Wash.)  In  action  for  damages  for 
erroneous  transmission  of  telegram,  error  in 
offer  of  evidence  held  harmless,  where  neither 
party  pressed  or  opposed  it,  and  where  court 
made  no  ruling.— Hentley  v.  Western  Union 
Telegraph  Co.,  167  P.  1127. 
®=>I047(4)  (Wash.)  Irregularity  in  the  order  ol' 
proof  does  not  furnish  ground  for  reversal  if, 
upon  record  made,  conclusion  of  trial  court  up- 
on merits  was  correct — In  re  Campbell's  Es- 
tate. 167  P.  905. 

^=91048(5)  (Cal.)  Where  a  witness  was  asked 
if  he  had  ever  been  warned  by  defendant  of  the 
unsafe  condition  of  the  derrick  on  which  plain- 
tiff was  at  work,  assuming  that  the  question 
was  erroneous,  as  assuming  the  unsafe  condi- 
tion, defendant  was  not  prejudiced,  where  the 
witness  replied  in  the  negative. — singulis  v. 
Monte  Cristo  Oil  &  Development  Co.,  167  P. 
857. 

e=>l050(l)  (Okl.)  In  third  person's  action  to 
recover  money  lost  by  another  at  gaming,  ad- 
mission of  testimony  for  plaintiff  that  the  loser 
told  witness  that  he  had  lost  money  in  gaming 
with  defendants  was  prejudicial  error. — ^Becker 
V.  Fitch,  167  P.  202. 

(e=>l050(3)  (Colo.)  In  action  for  death  of  a 
fireman,  admitting  testimony  of  the  clearance 
between  the  cab  and  the  bridge  at  a  height  op-< 
posite  the  head  of  a  man  5  feet  11  inches  tall,, 
assuming  that  he  was  standing  upright,  was  not 
prejudicial,  though  there  was  no  evidence  that 
deceased  was  standing  upright,  where  counsel 
objecting  to  the  question  later  asserted  that 
the  clearance  at  that  height)  was  totally  imma- 
terial, but  assumed  the  clearance  to  be  as  an- 
swered by  the  witness.— Vailery  v,  Barrett,  167 
P.  979. 

<@=9l054(l)  (Kan.)  In  action  by  owner  to  en-' 
join  water  company  and  its  officers  from  per-, 
mitting  the  iescape  of  water  from  a  tank,  tried 
by  the  court,  any  error,  in  admission  of  deposi- 
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Uon  and  letter,  held  immateriaL— Holloway  ▼. 
People's  Water  Co.,  167  P.  265. 
«=»I054(1)  (N.M.)  Where  trial  was  to  court, 
erroneous  admission  of  evidence  is  no  ground 
for  reyersal,  unless  it  appears  that  court  con- 
sidered Bucb  evidence  in  deciding  case. — Hop- 
kins y.  Norton,  167  P.  426. 

4=9)056(2)  (Kan.)  In  action'  to  recover  upon 
overdraft  claim  and  note  of  alleged  partner,  ex- 
clusion of  testimony  of  wife  of  defendant,  as  to 
partnership  relations,  held  harmless.— Barber  v. 
Emery,  167  P.  1044. 

•=>I056(4)  (Utah)  The  only  question  involved 
being  the  identity  of  a  steer,  which  the  court 
found  on  sufficient  evidence  belonged  to  plain- 
tiff, any  error  in  overruling  objection  of  a  ques- 
tion to  him  calling  for  a  conclusion  was  harm- 
less.—James  V.  Jensen,  167  P.  827. 
4=»I06I(3)  (Utah)  In  action,  for  damage*  to 
shipment  of  horses,  error  in  overruling  defend- 
ant railroad's  motion  for  nonsuit  on  ground 
there  was  no  proof  of  terms  of  contract  of 
transportation  was  rendered  harmless  by  de- 
fendant's introducing  contract  in  evidence. — 
Dee  V.  San  Pedro,  L.  A.  &  8.  L.  R.  Co.,  167 
P.  246. 

4=»I064(1)  (CaL)  The  evidence  warranting  the 
jury  in  finding  want  of  malice,  error  in  instruct- 
ing that  the  law  presumes  malice  from  want  of 
probable  cause  is  not  harmless.— Reinhardt  v. 
Reitz,  167  P.  865. 

«=s>l064(l)  (Wash.)  Where  plaintiff  employe 
suing  for  wages  alleged  and  relied  on  a  custom 
in  the  trade  as  to  the  meaning  of  the  words 
"straight  time,"  defendant  held  not  prejudiced 
by  an  instruction  precluding  recovery  in  the 
absence  of  such  custom,  unless  there  was  a  sep- 
arate agreement  as  to  the  meaning  of  the  words. 
—Cormier  y.  H.  H.  Martin  Lumber  Co.,  167  P. 
1105. 

4=' 1 065  (Wash.)  Decree  will  not  be  set  aside 
for  fault  in  instructions  where  verdict  is  merely 
advisory. — Brisky  v.  Lamb-Davis  Lumber  Co., 
167  P.  118. 

«=3l066  (Colo.)  Where  recovery  was  expressly 
limited  to  the  negligence  alleged  and  covered 
by  one  section  of  the  federal  Employers'  Liabil- 
ity Act,  mere  inclusion  in  the  instructions  of 
another  section  of  the  act  was  not  error,  since 
the  jury  could  not  have  been  misled  thereby. — 
Vallery  v.  Barrett,  167  P.  979. 
4=3  1066  (Kan.)  Prejudicial  error  cannot  or- 
dinarily be  based  on  instruction  objected  to  as 
incompleted  abstract  statement  of  law,  when  in- 
struction was  not  necessary,  and  where  no  error 
in  result  can  be  traced  thereto.— Barber  t. 
Emery,  167  P.  1044. 

4s>l066  (Utah)  Where  landlord  was  basing 
action  on  an  ortd  contract  and  not  on  the  lease 
instruction  as  to  determining  the  action  under 
the  lease,  though  outside  the  issues,  held  not 
prejudicial.— Jensen  y.  Anderson,  167  P.  811. 
4=>I068(4)  (Utah)  In  action  against  railroad 
for  damages  to  shipment  of  horses,  where  jury 
did  not  aUow  for  any  one  horse  more  than  value 
agreed  upon  in  contract,  road  was  not  prejudiced 
by  ruling  permitting  proof  of  value  at  destina- 
tion instead  of  at  shipping  point,  as  provided.— 
Dee  V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  167 
P.  246. 

4=s>l070(2)  (Kan.)  In  action  by  passenger  for 
personal  injury,  held  that  no  material  error  was 
committed  in  refusing  to  require  more  definite 
answers  to  questions  to  jury  as  to  how  plaintiff 
was  injured,  and  as  to  her  contributory  negli- 

fence.— Hopson  v.  Union  Traction  Co.,  167  P. 
059. 
4=3)071(1)  (Cal.)  In  action  to  establish  trust 
in  lands,  finding  that  legal  title  was  held  by 
defendants  in  trust,  if  a  conclusion  of  law,  was 
harmless  to  defendants.— Hannah  v.  Canty,  167 
P.  873. 

4=>I07I(5)  (Utah)  In  partner's  action  against 
another  to  recover  share  in  proceeds  of  ship- 


ment of  ores  belonging  to  partnenbip,  mere  fact 
that  findings  were  expanded  beyond  issues  was 
not  prejudicial  to  defendant.— Mills  y.  Gray,  167 

4=>I073(1)  (Wash.)  Court's  action  in  striking 
from  assessment  rolls  all  taxes  levied  on  lands 
which,  under  testimony  of  county's  expert  wit- 
nesses, are  without  value,  and  reducing  valaa- 
tiona  to  maximum  value  placed  on  lands  by  sucn 
witnesses,  where  estimate  was  below  amount 
of  assessment,  is  not  prejudicial  to  owners. — 
Northwestern  Improvement  Co.  v.  Fierce  Coun- 
ty, 167  P.  33. 

(I)    ESrror  IVtiiTed   in  Appellate   Coort. 

4=»I079  (Cal.)  Court  vdll  not  examine  alleged 
errors  in  rulings  on  evidence  where  appellants 
merely  complain  of  them  generally  and  point 
out  where  exceptions  relating  to  them  may  bo 
found  in  record  without  arguing  them. — Bom  t. 
CasOe,  167  P.  138. 

(K)  Sabseanent  Appeals. 

4=>I097(1)  (Cal.)  Holding  on  former  appeal  is 
binding  on  Supreme  Court — People  y.  Califor- 
nia Safe  Deposit  &  Trust  Co.,  167  P.  38& 
4=3  1097(1)  (Kan.)  The  law  as  determined  by 
decision  of  Supreme  Cpurt  upon  former  appeal 
is  the  law  of  the  case,  on  another  trial. — ^InxnUs 
V.  Smith,  167  P.  1040. 

XVn.   DETERMINATION  AND  .DIS- 
POSITION OF  CAUSE. 
<0  MofUfloation. 

4=3 1 151(2)  (Cal.)  In  an  action  on  a  common 
count  for  work  and  labor  performed,  a  judg- 
ment for  plaintiff  for  $20  more  than  was  plead- 
ed or  proved  would  be  reduced  by  such  amount 
on  appeal. — Palm  y.  Planada  Development  Corp., 
167  P.  381. 

(D)  Reven«I. 

4=3 1 170(1)  (Utah)  If  defendant  is  not  prejudic- 
ed in  a  substantial  right,  judgment  for  plointiil 
cannot  be  reversed  for  mere  technical  errors. — 
Mills  V.  Gray.  167  P.  358. 
4=>II7I(6)  (Wash.)  It  is  only  <where  the  yer- 
dict  will  determine  some  property  or  per- 
sonal right  having  value  itself  as  a  right  that 
a  case  will  be  reversed  for  failure  to  take  a 
verdict  on  the  question  of  nominal  damages. — 
State  y.  Buckley,  167  P.  1087. 
4=»II75(5)  (Utah)  In  law  case.  Supreme  Court 
is  loth  to  direct  judgment  on  appeal,  except  in 
cases  involving  law  questions  only,  but,  though 
questions  of  fact  may  be  involved,  if  each  party 
has  had  fair  opportunity  to  present  case,  courto 
should  not  permit  litigation  to  proceed  merely 
to  satisfy  litigious  spirit. — In  re  Hansen's  W^iil, 
167  P.  256. 

4=3 1 176(5)  (Utah)  Where  condusions  of  law 
are  palpably  at  variance  with  findings  as  to 
amount  of  plaintiff's  recovery.  Supreme  Court, 
on  plaintiff's  appeal,  will  order  lower  court  to 
set  aside  erroneous  conclusions  of  law  and  to 
substitute  conclusions  entitling  plaintiff  to 
judgment  in  accordance  with  express  findings, 
also  to  enter  judgment. — ^Parrott  Bros.  Co.  ▼. 
Ogden  City,  167  P.  807. 

4=3  1177(4)  (Utah)  Though  judgment  was  for 
proper  amount,  held,  that  it  cannot  be  affirmed 
without  remand,  where  plaintiff  sued  at  law  in- 
stead of  for  foreclosure  of  lien. — Cobum  y. 
Bartholomew,  167  P.  1156. 

(F)  HandBte    and    Proceedings    In    liOyvor 
Conrt. 

4=3 1 1 95(1)  (Wash.)  Decision  on  a  previous  ai^ 
peal  that  evidence  presented  qnestions  for  jury 
is,  on  a  subsequent  trial  where  evidence  was 
same,  conclusive  and  ^  motion  for  judgment 
notwithstanding  verdict  cannot  be  sustained.^ 
United  Iron  Works  t.  Wagner,  167  P.  1107. 
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4=»II99  (Or.)  Wliere,  on  appeal,  defendant's 
motion  to  vacate  decree  and  permit  an  answer 
Is  disposed  of  adversely  to  her,  trial  court  prop- 
erly denied  such  motion  after  entry  of  decree 
in  conformity  to  mandate. — Anderson  V.  Pheg- 
ley,  187  P.  b70. 

€=>t204  (Wash.)  Where  judgment  in  action  to 
rescind  exchange  of  properties  definitely  deter- 
mined rights  of  parties,  and  it  was  afSrmed  on 
appeal,  any  subsequent  orders  or  adjudications 
in  cause  must  be  confined  to  those  necessary 
to  execute  judgment.— State  v.  Smith,  167  P.  91. 

XVni.  UABIUTIES  ON  BONDS  ANB 
UNDERTAKINGS. 

<S=»I230  (Okl.)  After  expiration  of  time  for 
appeal,  and  when  judgment  'has  become  final, 
action  will  lie  on  a  statutory  supersedeas  bond, 
even  though  the  appeal  has  not  been  perfected, 
or  fails  for  want  of  prosecution. — Crofut-Knapp 
Co.  T.  Weber,  167  P.  464. 

APPEARANCE. 

See  Appeal  and  Error,  ®=>787. 
^=>20  (OkL)  Where  no  summons  was  issued  by 
defendant  on  the  filing  of  its  motion  to  set  aside 
the  judgment,  plaintiff's  appearance  at  the 
hearing  and  his  participation  therein  operated 
as  a  waiver  of  the  issuance  and  service  of  sum- 
mons.— Continental  Gin  Co.  t.  Arnold,  167  P. 
613. 

APPLIANCES. 

See  Master  and  Servant,  €=9236. 

APPOINTMENT. 

See  Corporations,  €=3557;  Executors  and  Ad- 
ministrators, ®=923;  Municipal  Corporations, 
®=»133 

APPORTIONMENT. 

See  Munidpal  Corporations,  9=>469. 

APPROPRIATION. 

See  Eminent  Domain,  ^s>47;  States,  <8s>130, 
l.'«t;  Waters  and  Water  Courses,  <S=»18, 140- 
162. 

ARBITRATION  AND  AWARD. 

I.   SUBMISSION. 

^=»fO  (Nev.)  The  mere  fact  that  the  parties 
agreed  to  submit  to  arbitration  did  not  work 
discontinuance  and  dismissal  of  the  case  in  the 
absence  of  manifest  intention  of  the  parties  to 
accomplish  such  result. — ^Nelson  t.  Reinhart, 
167  P.  690. 

m.   AWARD. 

€=s>77  (Nev.)  In  on  action  for  money  loaned, 
where  the  parties  agreed  and  did  submit  to  ar- 
bitration stipulating  for  judgment  entry  ac- 
cording to  the  result  of  the  arbitration,  the 
court  had  jurisdiction  to  entertain  a  motion 
to  set  aside  the  award  upon  allegations  that 
the  arbitration  was  fraudmeDt  and  wrongful. — 
Nelson  t.  Reinhart,  167  P.  690. 

ARCHITECTS. 

See  Contracts,  «=>229. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  «=»n9-730,  1171;  Trial, 
«=»119,  120. 

ARREST. 

See  Bail;    False  Imprisonment. 

I.  IN  CIVIX  ACTIONS. 

«s»25  (Cal.App.)  Affidavit  for  order  of  arrest 
in  civil  action   under  Code  Civ.   Proc.  t  481, 


need  not  state  the  evidentiary  facts  if  it  fol- 
lows the  statutes  and  positively  declares  that 
principal  fact  exists.— Ex  parte  Keeno,  167  P. 
194. 

«s>27  (CalJlpp.)  Statement  of  facts  in  infot^ 
nation  and  belief  allegation  to  authorize  order 
of  arrest  under  Code  Civ.  Proc.  S  481,  mu»t  be 
clear  and  positive,  and  such  evidence  as  womd 
justify  an  ordinary  judgment  for  money.— Ex 
parte  Keene,  167  P.  194. 

e=»29  (Cal.App.)  Statements  of  aflBdavits  for 
arrest  of  defendant,  filed  under  Code  Civ.  Proc: 
I  48,  held  to  justify  an  order  for  his  arrest 
under  section  479  on  ^ound  of  his  fraud  in 
contracting  debt  on  which  action  was  brought. 
—Ex  parte  Kecne,  167  P.  194. 

ARTESIAN  WELLS. 

See  Constitutional  Law,  <8=»277;  Eminent  Do- 
main, <S=>2. 

ASSAULT  AND  BAHERY. 

See  Criminal  Law,  «=»371,  823;  Homidde,  «=» 
141. 

n.   ORIMINAI.  BESPONSIBIUTT. 
(B)  Proaeentloa  anfl  PanlsbmeBt. 

<S=374  (Okl.Cr.AppJ  ladictment  for  felonious 
assault  held  to  sufficiently  charge  an  offense. — 
Fields  V.  State.  167  P.  344. 
®=396(8)  (CalJkpp.)  In  prosecution  for  assault 
with  deadly  weapon,  under  information  alleg- 
ing assault  was  willfully,  unlawfully,  and  fe- 
loniously committed,  instruction  held  not  im- 
proper as  obligating  jury  to  find .  defendant 
guilty  irrespective  of  self-defense. — People  v. 
Charlie,  167  P.  703. 

ASSENT. 

See  Account  Stated,  4=»5;  Appeal  and  Eriror, 
^£9883. 

ASSESSMENT. 

See  Eminent  Domain,  €=9238;  Municipal  Cor- 
porations, «s>413-523;  Taxation,  <S=>319- 
600. 

ASSETS. 

See  Assignments  for  Benefit  of  Creditors,  4s» 
289. 

ASSIGNMENTS. 

See  Bills  and  Notes,  «=>310,  319;  Chattel  Mort- 
gages, e=*5i  Corporations,  ®=>116,  121; 
Covenants,  ®=>70,  79;  Fraudulent  Convey- 
ances; Insurance,  €=»207;  Landlord  and  Ten- 
ant, «=»57,  194;   Venue,  «s»27. 

I.  REQXnsiTES  AND  VAXIDITT. 
(B)   Mode  aJtd   SnOlclener    o<   AaslsnaieB*. 

«=»57  (Nev.)  Until  the  debtor  receives  notice 
of  an  assignment,  or  until  he  has  knowledge  of 
such  facts  concerning  the  same  as  are  sufficient 
to  put  him  on  inquiry,  he  may  deol  with  the  as- 
signor as  though  no  assignment  bed  been  made. 
—Washoe  County  Bank  v.  Campbell,  167  P. 
643. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;  Corporations,  9=»5G0. 

I.  REQUISITES  AND  VAUDITT. 

(A)    Natare   and   Bmientlala   of   Tr«uit>  for 
Credttora. 

i8s>22  (Utah)  Comp.    Laws    1907,    H    84-104, 

with  reference  to  assignment  for  benefit  of 
creditors,  is  merely  directory,  and  does  not  ren- 
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der  assignment  under  the  common  law  invalid. 
—Utah  Ass'n  of  Credit  Men  v.  McConndl,  167 
P.  817. 

rV.  ABMXNISTRATION  OF  ASSIGNED 
ESTATE. 

<S=»220  (N.M.)  'Where  a  debtor  transfers  all  its 
property  to  a  trustee  for  creditors,  specifying 
certain  claims  to  be  preferred,  hdd  that  trus- 
tee could  not  agree  to  prefer  an  unsecured 
creditor.— H.  B.  Cartwright  &  Bro.  v.  United 
States  Bank  &  Trust  Co.,  167  P.  436. 

Where  provision  of  trust  for  benefit  of  cred- 
itors that  on  sale  of  realty  trustor's  attorneys 
should  be  paid  a  certain  snm  was  accepted  by 
creditors,  neither  trustee  nor  court  could  dis- 
regard it— Id. 

V.   BIGHTS  Ain>  REMEDIES  OF 

CREDITORS. 

(A)  In  Aid  of  AsalKnmeat. 

4=>289  (N.'M.)  Where  creditor  of  assigned  or 
trust  estate  advances  money  to  preserve  trust 
property,  he  is  entitled  to  reimbursement  from 
common  fund,  but  not  to  a  preference  as  to  his 
unsecured  claim  over  other  creditors, — H.  B, 
Cartwright  &  Bro.  v.  United  States  Bank  & 
Trust  Co.,  167  P.  436. 

(D)  Settlnv  Aside  AMisniaent. 
9s>342  (Utah)  Assignment  under  which  all 
creditors  participated  held  valid,  without  com- 
pliance with  statute,  and  could  not  be  ques- 
tioned by  defendant  in  suit  by  assignee  to  recov- 
er damages  for  breach  of  contract  to  purchase 
property.— Utah  Ass'n  of  Credit  Men  v.  McCon- 
nell,  167  P.  817. 

ASSOCIATIONS. 

See  Insurance,  <&=»695-706;  Trade  Union*. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;  Work  and  Labor. 

ASSUMPTION  OF  INDEBTEDNESS. 

See  Mortgages,  ^»280. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  <S=9208,  221. 

ATTACHMENT. 

See  Appeal  and  Error,  «=»487;  Bankraptcy, 
<=>207:  Execution;  Exemptions;  Garnish- 
ment;  Homestead. 

I.  KAT1TRE  AND  GROXriTOS. 

(A)  Nstwo  of  Remedy,  Cause*  of  Aotlon« 
•iBd  Parties. 

*59l  (S«r.)  The  remedy  by  attachment  is  de- 
pendent upon  statute.--Green  v.  Hooper,  167 
P.  23. 

V.  liEVT,  ■LTEVt,  AND   CUSTODY  AND 
DISPOSITION   OF   FROFERTT. 

€=s»l64  (Xev.)  To  effect  an  attachment  of  per- 
sonal property,  it  must  be  taken  into  the  cus- 
tody of  the  officer  serving  the  writ;  and,  unless 
that  is  done,  there  is  no  existing  attacbmenL— 
Green  v.  Hooper,  167  P.  23.   ' 

Under  Rev.  Laws,  S  6152,  the  attaching  offi- 
cer's custody  of  personal  property  must  be  such 
as  to  enable  him  to  retain  and  assert  his  power 
over  it  so  that  it  cannot  be  withdrawn  or  taken 
by  another  without  his  knowledge.— Id. 
9a»'l78  (Okl.)  An  attachment  lien  does  not 
readi  the  mere  legal  title  of  property  in  the 
debtor,  when  the  equitable  title  is  in  another.— 
Farmers'  State  Bank  of  Ada  v.  Keen,  167  P. 
207. 

€S9I84  (Ncv.)  Attaching  officer  must  take  the 
property  attached  into  his  possession,  and  the 


lien  of  the  attachment,  as  to  suhisequent  pur- 
chasers and  other  creditors,  is  ineffective  if  the 
officer  abandons  his  possession. — Green  y.  Hoop- 
er, 167  P.  23. 

When  personal  property  on  which  a  levy  of 
attachment  has  been  made  is  left  by  attaching 
officer  in  the  debtor's  possession,  it  ceases  to  be 
in  custodia  legis,  and  may  be  taken  by  other 
creditors. — Id. 

VI.  PROCEEDINGS  TO  SUPPORT  OB 
ENFORCE. 

^^217  (Kan.)  Judgment  in  attachment  pro- 
ceeding entered  by  default  determines  truth  of 
attachment  affidavit  and  propriety  of  attach- 
ment.—Gooden  V.  Lewis,  167  P.  1133. 

VTI.   QUASHING,    VACATING,    DISSO- 
rUTION,  OR  ABANDONHENT. 

<&s>276  (Nev.)  Where  attachment  of  personal 
property  was  dissolved  by  court's  order  and  was 
delivered  to  debtor  upon  his  receipt,  a  chattel 
mortgage,  previously  filed  covering  the  property 
so  released,  became  immediately  effective.— 
Green  v.  Hooper,  167  P.  23. 

ATTORNEY  AND  CLIENT. 

See  Infants,  <8=»68;  Trial,  «s»119,  12a 

I.  THE  OFFICE   OF   ATTORNEY. 
(C)   Saspeasioa  and  Dlsbarneiit. 

<S=339  (Okl.)  Under  Bev.  Laws  1910,  f  252, 
Bubd.  1.  attorney's  conviction  of  felony  is 
ground  for  revocation  of  his  license  to  practice 
law  in  the  state.— In  re  Horine,  167  P.  1148. 
«s>3d  (Okl.)  Under  Rev.  Laws  1910,  }  262, 
subd.  1,  attorney's  conviction  of  misdemeanor 
involving  moral  turpitude  under  statutes  of 
Oklahoma  is  ground  for  revocation  of  his  li- 
cense to  practice  law  in  state.— In  re  Williams. 
167  P.  1149. 

Under  Rev.  Laws  1910,  {  252,  subd.  1,  mak- 
ing attorney's  conviction  of  misdemeanor  in- 
volving moral  turpitude  under  statute  cause  for 
revocation  of  license  to  practice,  "moral  turpi- 
tude" is  anything  contrary  to  justice,  honea^, 
modesty,  or  good  morals. — Id. 

Attorneys'  criminal  conspiracy  to  pray  upon, 
and  appropriate  funds  of  estates  of  minors,  and 
of  incompetent  full-blood  Indians,  was  a  mis- 
demeanor involving  moral  turpitude,  and  under 
Rev.  Lews  1910,  g  252,  subd.  1,  their  licensee 
to  practice  law  m  state  would  be  revoked  after. 
conviction. — Id. 

4=953(2)  (Okl.)  Upon  referee's  finding,  support- 
ed by  evidence,  that  attorney  at  law  was  con- 
victed of  embezzlement,  he  will  be  disbarred. — 
In  re  Horine,  167  P.  1148. 
®=»60  (N.M.)  After  order  suspending  attorney 
from  practicing  in  all  of  courts  of  state,  it  is 
contempt  for  him  to  hold  himself  out  as  at- 
tomejT  by  keeping  open  office  and  displaying 
sign  indicating  that  same_  was  law  office,  and 
sending  through  mails  stationery  indicating  that 
he  was  attorney,  etc.— State  v.  Marron,  167 
P.  9. 

Order  of  suspension  from  practice  prohibits 
attorney  from  practicing  in  probate  or  other  in- 
ferior courts.— Id. 

n.   RETAINER    AND    AUTHORXTT. 

^=>66  (Cal,App.)  Attorney  has  power  under 
Code  Civ.  Proc.  {  283,  to  bind  his  client  by 
stipulation  in  action  to  foreclose  trust  deed,  as 
to  conditions  upon,  which  decree  of  foreclosure 
and  sale  may  be  entered,  and  waiving  all  right 
of  appeal  therefrom.— Clemens  v.  Gregg,  187  P. 
294. 

A  stipulation  between  attorneys  is  presumed 
to  have  been  authorized  by  dicnt  where  he  re«y 
ognizes  its  validity  by  acting  under  it  or  ac- 
quiescing in  action  under  it  for  nearly  font 
years.— Id. 


Digitized  by 


Google 


iid7 


INDEX-mcaKKP 


XV.  COMPEHKATOOy  Aan>  UEN  of      pefj^^from  coBjictiaD  for  embealement.— State  n 
ATTO&IIET. 


(A)  Feea  and  Other  Remaneratloa. 

4=9 131  (Okl.)  Bights  and  remedies  of  attorney 
under  Laws  1909,  c.  4,  p.  117,  existing  before 
Bcv.  Laws  1910  became  effective,  ?ie!d  not  af- 
fected by  its  adoption.— Culver  v.  Diamond,  167 
P.  223. 

4=3 1 47  (OkL)  2.  covenant  la  attonMy's  contin- 
(ent  fee  contract  baaad  upon  a  Jegal  considera- 
tion, authorized  by  Laws  1900,  c.  4,  t  2,  is  en- 
forceable, though  a  separable  covenant  for  the 
game  consideration  is  void  as  being  contrary  to 
public  policy.— Culver  v.  Diamond,  167  P.  223. 

'     (B)   Uen. 

4=>I92(2)  (Kan.)  After  fina^  judgment  in  vf 
tion,  sberifrs  return  on  nodce  of  attorney's  lien 
given  at  commencement  of  action  may,  on  sher- 
iff's application,  be  amended  to  make  it  speak 
truth  as  to  service  of  notice. — McPherson  v. 
Harvey,  167  P.  lOTO. 

4=3 1 92(2)  (Okl.)  Attorney  suing  to  enforce  lia- 
bility for  contingent  fee  imposed  by  Laws  1900, 
c.  4,  p.  117,  agaiBst  adverse  party  who  had  com- 
promised with  his  client  must  establish  client's 
meritorious  cause  of  action  and  amount  client 
would  have  been  entitled  to  recover .MDulTer  t. 
Diamond,  167  P.  223. 

AUTHENTICATION. 

See  Appeal  and  Error,  4=9612. 

AUTHORITY. 

See  Appeal  and  Brror,  4=»477. 

AUTOMOBILES. 

Bee  Cafts,  4=>62:  Insurance,  4s»280;  Licenses, 
4s»l,  7,  14;  Master  and  Servant,  4=»801; 
Municipal  Corporations,  4s>706,  706,  821; 
Replevin,  4s»76;  Sales,  4=938,  121;  Street 
Baiiroads,  ^s>8o. 

AWARD. 

See  Arbitration  and  Award,  4=977. 

BAIL 

See  Habeas  Corpus,  4=985. 

n.  nr  oimnirAi.  prosecutions. 

4=942  (Nev.)  Under  constitutional  exceptions, 
court  may  grant  bail  where  peculiar  circum- 
stances appear,  or  where  it  determines  that 
proof  is  not  evident  and  presumption  is  not 
sufficiently  great.— Ex  parte  Nagel,  167  P.  689. 
4=943  (OkLCr.App.)  Where  proof  of  defend- 
ant's guilt  on  charge  of  murder  was  not  evident, 
nor  presumption  thereof  great,  he  would  be 
let  to  bail.— In  re  Lindberg,  167  P.  636. 
4=»44  (Nev.)  Const  art  1,  |  7,  as  to  bailable 
offenses,  was  only  designed  to  alter  common-law 
rule  as  to  criminal  cases  before  conviction,  leav- 
ing matter  of  boil  after  conviction  discretionary. 
—State  V.  McFarlin,  167  P.  1011. 

Under  Bev.  Laws,  §{  7294,  7314,  element  of 
probable  cause  for  appeal  from  conviction  and 
sentence  of  imprisonment  is  essential,  and  over 
which  judicial  discretion  may  be  exercised  on 
question  of  bail.- Id. 

Bev.  Laws,  §  7294,  is  in  nature  of  superse- 
deas, whereby  execution  of  judgment  of  convic- 
tion is  stayed  pending  appeal,  and,  standing 
olone,  has  nothing  to  do  with  question  of  admis- 
sion to  ball,  which  is  govemed  by  section  7314. 
-Id. 

4=947  (Nev.)  Under  Rev.  Laws,  H  7294,  7814, 
on  showing  made  with  reference  to  newly  discov- 
ered evidence,  held,  that  petitioner  would  be 
admitted  to  bail  by  Supreme  Court  pending  ap- 


McFarUn,  167  P.  1011. 

BAILMENT. 

See  Banks  and  Banking,  4s»184i  ISO;  Ouriem 
4=979-196. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

n.  PETITION,  ADJimiOATION.  WAR- 
BANT,  AND  CUSTODY  OF 
PROPERTY. 

lO)  InTOlantatry  Prooeedtnss. 

4=9 1 00(1)  (Wash.)  That  debtor  is  adjudged  a 
bankrupt  raises  no  presumption  of  insolvency 
prior  to  filing  of  petition.— Simpson  t.  Western 
Hardware  ftMetal  Co.,  167  P.  118. 

Where  insolvoicy  is  adjudged  in  determining 
an  act  of  bankruptcy  in  involuntanr  proceedings, 
insolvency  may  be  taken  as  established.— Id. 

in.  AS8IONMENT,     ADMINISTRA- 
TION,   AND    DISTRIBUTION    OF 
BANKRUPT'S  ESTATE. 

RtKhtK,    and 
Oeueral. 


(B)  Aaatiniment,    and    Title, 
Remedlea   of  Tmstee  la 


4±»I45(1)  (Wash.)  Trustee  in  bankruptcy  for 
owner  of  lumber  mill  may  recover  contract  price 
of  lumber  sold  by  employes,  llenholders  nnder 
whose  management  it  nad  been  placed,  since  le- 
gal title  to  lumber  is  in  htm  subject  to  liens.— 
Sweet  V.  Oregon-Washington  Lumber  &  Mfg. 
Co.,  167  P.  82. 

(C)  Praferenees  and  Transfers  kr  Baato 

rapt,  and   Attacliaieats  and 

Other  Iiiens. 

4=9 1 60  (Wash.)  In  proceeding  to  determine  ip 
bankruptcy  proceeding  whether  transfer  of  debt- 
or is  preferential,  state  rule  of  insolvency  is  to 
be  followed. — Simpson  v.  Western  Hardware  & 
Metal  Co.,  167  P.  113. 

Where  corporation,  at  time  of  transfer,  was 
unable  to  pay  its  debts  in  due  course  of  business, 
it  was  insolvent  within  state  rule,  and  transfer 
was  preferential  under  the  rule  in  bankruptcy, 
and  void  as  to  creditors. — ^Id. 
4=9207  (Nev.)  Where  attaching  officer,  after 
court's  order  dissolving  attachment  on  personal 
property,  delivered  it  on  debtor's  receipt,  he  had 
no  rights  therein  to  which  debtor's  referee  in 
bankruptcy  could  be  subrogated.— Green  ▼.  Hoop- 
er, 167  P.  28. 

OB]  AotioBii  bx  or  Avainst  Trnatee. 

4=9303(1)  (Wash.)  In  suit  by  trustee  in  bank- 
ruptcy to  recover  preference  voidable  under 
Bankruptcy  Act,  §  60b,  burden  is  upon  trustee 
to  show  that  bankrupts  were  insolvent  and  that 
creditor  had  reasonable  ground  to  believe  that 
transfer  would  effect  preference. — Simpson  v. 
Western  Hardware  &  Metal  Co.,  167  P.  118. 

V.  RIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

4=9421(6)  (Wash.)  Judgment  awarding  alimony 
and  authorizing  payment  en  masse,  at  husband's 
option,  held  in  the  nature  of  alimony,  as  respect- 
ed question  as  to  discharge  in  bankruptcy. — Eg- 
bere  v.  Northern  Pac.  By.  Co.,  167  P.  1073. 

Under  Bankruptcy  Act  of  1908,  judgment  for 
BUmony  held  not  discharged,  toough  the  obliga- 
tion has  become  fixed  by  an  unalterable  decree. 
—Id. 

4=9434  (N.M.)  To  revive  a  debt  discharged  in 
bankruptcy,  a  promise  to  pay  it  must  be  clear, 
distinct,  and  unequivocal.— Caledonia  Coal  Oo;  v. 
Young,  167  P.  274. 

Statement  of  discharged  bankrupt  to. a  credi- 
tor that  be  would  pay  bis  account  and  all  his 
other  creditors,  if  able,  did  not  amount  to  a 
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|>romiBe,  conditional  or  otherwise,  and  did  not 
revive  tlie  debt — ^Id. 

BANKS  AND  BANKING. 

n.  BAKKIVa     CORPORATIONS     ANB 

ASSOCIATIONS. 

(B)   Capital,  Stoclc,  sn4  .DlTidenda. 

®=»39  (Cal.)  Doctrine  tliat  trustee  wio  min- 
gles liis  own  with  trust  funds  and  draws  from 
mass,  will  be  presumed  to  draw  from  his  own 
rather  than  trust  funds  has  no  application  in 
case  of  a  bank  fraudulently  inducing  one  to  sub- 
scribe for  its  stock  and  receiving  payment. — 
People  V.  California  Safe  Deposit  &  Trust  Co., 
167  P.  388. 

(8=339  (N.M.)  Where  total  aathorized  capital 
stock  of  banking  corporation,  organized  under 
Code  1915,  §  431,  is  fully  subscribed,  it  has  no 
power  to  solicit  additional  subscriptions,  and  a 
note  given  for  an  additional  subscription  is  with- 
out consideration. — Morrill  t.  Harris,  167  P. 
276. 

Officers  and  directors  of  a  corporation  have 
no  power  to  agree  with  subscriber  to  its  capital 
stock  to  cancel  his  subscription  and  return  his 
note  at  his  request,  unless  such  power  is  given 
them  by  statute,  charter,  or  by-laws.— Id. 

Itl.  FUNCTIONS  AND  SEAUNOS.  ' 

(A)  Banlclna;  FranclilBea  aad  Powers,  aad 

Tlielr  Bzerdse  In  Geaeral. 

^=>99  (Utah)  Under  articles  of  incorporation  of 
state  bank,  Const,  art.  12,  {  10,  held  that  writ- 
ing executed  by  president,  guaranteeing  payment 
of  rent  by  drug  company,  was  ultra  vires. — 
Tracy  Loan  &  Trust  Co.  r.  Merchants'  Bank, 
167  i:  353. 

Since  bank  could  not  execute  contract  of 
guaranty,  it  could  not  delegate  snch  author- 
ity to  president. — Id. 

®=3lOI  (Utah)  When  it  has  been  determined 
that  acts  attempted  to  be  done  by  state  bank 
are, not  within  its  charter  or  statutory  powers, 
no  implied  powers  can  validate  its  acts. — ^Tracy 
Loan  &  Trust  Co.  v.  Merchante'  Bank,  167  P. 
353. 

In  action  on  guaranty  executed  by  president 
of  defendant  state  bank,  held  under  evidence 
that  there  had  been  no  such  conduct  on  part  of 
bank  or  its  officers  as  to  estop  bnnk  from  set- 
ting up  that 'guaranty  was  ultra  vires. — Id. 

Although  bank  was  not  liable  on  ultra  vires 
contract  of  guaranty,  it  should  be  required  to 
account  for  securities  held  to  indemnify  it 
against  loss.— Id. 

(B)  Repr«>eiitatl«B    of    Bank    fey    Ofllccra 

and   Asent*. 

4=3109(1)  (Wash.^  A  bank  is  responsible  for  a 
loan  secured  for  it  by  an  officer  acting  within 
the  scope  of  his  authority,  though  note  evidenc- 
ing such  loan  is  signed  by  officer  personally,  and 
not  by  the  hank. — Hanson  v.  Northern  Bank  Jk 
Trust  Co.,  167  P.  97. 

(O)   Depoaita. 

«E3l34(l)  (Wash.)  A  bank  may  offset  a  deposit 
against  the  amount  due  it  on  the  depositor's 
note.— Hanson  t.  Northern  Bank  &  Trust  Co- 
le? P.  97. 

<8=9l50  (Kan.)  Gen.  St.  1916,  |  3471,  making  it 
unlawful  to  draw  check  or  draft  on  bank,  when 
drawer  has  no  money  or  credit  therein,  does  not 
apply  to  drawing  of  overdraft  by  customer  hav- 
ing credit  at  bank.— Barber  v.  Emery,  167  P. 
1(>44. 

.  Oen.  St.  1016,  |  65S,  making  bank  officer, 
honoriiig  an  oveidraft,  personally  liable  to 
bank,  does  not  render  transaction  itself  unlaw- 
fuL— Id. 

BAR. 

8e«   Jndgment,   «3»640-600V& ;    limitation   of 
Actions,  «s9i7B, 


BASTARDS. 


I.  nxEomiCACT  in  oenerai.. 

i8=»l3  (Kan.)  Whether  an  illegitimate  daughter 
has  been  so  recognized  as  such  by  her  father  as 
to  constitute  a  general  and  notorious  recogni- 
tion of  that  relation  is  question  of  fact. — Amdt 
V.  Amdt.  167  P.  1055. 

m.  PROOBBDINOS   UNBER  BAS- 
TARDY LAWS. 

€=>65  (Kan.)  Kvideuce  held  to  sustain  finding 
that  a  decedent  did  not,  in  his  lifetime,  recog- 
nize api>ellant  as  his  child,  either  by  writing  or 
by  general  notorious  recognition  under  Gen.  St. 
1915,  I  3845.— Arndt  r.  Amdt.  167  P.  105S. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIARIES. 

See  Insurance,  4=>778. 

BEST  AND  SECONDARY  EVIDENCE 

See  Evidence,  «s>184,  186. 

BILL  OF  EXCEPTIONS. 

See  Appeal  and   Error,   «s>544-65S;    Excep- 
tions, Bill  of. 

BILLS  AND  NOTES. 

See  Banks  and  Banking,  4=3 109;  Corporatiois, 
«=»414. 

I.  REQUISITES  AND  VALIDITT. 

<B)  FOTm  and  Contents  of  Promiaaory 
Kotea  and  Dnebllla. 

i3=»48  (Kan.)  Maker  of  note  engages  to  pay  it 
according  to  ita  tenor  and  is  not  interested  as 
to  how  the  proceeds  of  chattel  security  given  by 
comaker  to  secure  the  note  and  other  indebted- 
ness of  comaker  are  applied. — State  Bank  of  Ab- 
byville  v.  Jeltz,  167  P.  1067. 

(B)  Coaalderatlon. 

4=>92(4)  (Okl.)  In  action  on  note  given  for  mer- 
chandise, where  maker  receives  all-  that  he  con- 
tracted for,  mere  inadequacy  of  consideration, 
withoat  fraud,  unless  it  shocks  the  conscience, 
is  not  defense.— Hannon  v.  Fink,  167  P.  1152. 
4=?98  XN.M.)  Maker  of  note  assuring  bank 
that  it  was  "all  right,"  and  requesting  it  to 
make  loan  to  payee  after  bank  had  made  loan, 
and  take  note  as  collateral,  could  not  say  that 
consideration  therefor  bad  failed,  or  that  bank 
knew  that  it  might  fail  on  third  person's  non- 
performance of  executory  contract — Norment 
V.  First  Nat  Bank,  167  P.  731. 

'    (F)   ValtdltT. 

4=3(03(1)  (Kan.)  Where  one  assuming  imowl- 
edge  of  facts  induces  director  to  sign  a  note  by 
false  statementa  as  to  corporation's  business,  de- 
fense to  note  on  ground  of  such  fraud  is  not 
unavailable  to  the  signer  bj  constructive  knowl- 
edge of  corporation's  transaction  imputable  to 
14m. — International  Harvester  (Jo.  of  America 
V.  Franklin  County  Hardware  Co.,  167  P.  1057. 
Where  ■  creditor  falsely  represented  to  direc- 
tor of  corporation  that  note  was  secured  by  suf- 
ficient corporate  assets.'fact  that  director  relied 
upon  statement  without  further  inquiry  and 
signed  note  was  not  fatal  to  his  defense  based 
on   fraud. — Id. 

4E9I04  (Or.)  Lawfulness  of  the  prosecution  of 
a  child  threatened  by'  his  creditor  if  his  father 
does  not  secure  his  debt  does  not  save  from 
duress  the  note  of  the  father  so  given  as  se- 
en rity.^Kohler  &  Chase  Co.  t.  Savage,  167 
P.  789. 
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XI.  OONSTRTTOTION  AHD  OPERATION. 

4=»II6  (N.M.)  There  waa  no  conflict  between 
written  part  of  note  providing  for  payment  of 
interest  and  printed  part  providing  for  interest 
at  8  per  cent,  from  maturity  date,  the  word 
"date"  being  written,  and  hence  no  occasion  to 
apply  rule  expressed  in  Negotiable  Instruments 
Law,  S  23,  subd.  4  (Code  1»16,  {  611),  that 
written  part  should  prevail.— Hill  t.  Hart,  167 
P.  710. 

V.  BIGHTS  AMD  LIABII.TTIES  ON  IN. 

DOBBEMENT  OB  TBANSFEB. 

(A)  Indoraemeal  Before  Dellvevir  to  or 

Tr«ii«(er  by  Payee. 

4=»242  (Kan.)  If  one  placing  his  name  on  a 
note  does  not  clearly  indicate  by  appropriate 
words  an  intention  to  be  bound  in  a  special  ca- 
pacity, and  signs  as  maker,  his  liability  to  hold- 
er is  that  of  maker,  although  his  relation  to  a 
comaker  be  that  of  surety. — State  Bank  of  Ab- 
byville  y.  Jeltz,  167  P.  1067. 

(O)  Asaiarnmeat  or  Sale. 

^=9310  (Cal.)  An  instrument  which  in  terms 
"assigns  notes  Is  not  an  executory  contract; 
to  assign,  as  applied  to  choses  in  action,  being 
to  transfer  the  title  or  ownership.— Burkett  t. 
Doty,  167  P.  518. 

4=»3I9  (Or.)  An  assignee's  action  on  a  nonlie- 
Kotlable  note,  is  subject  only  to  defenses  avail- 
able, when  defendant  received  notice  of  the 
assignmeDt— Pennings  v.  Giboni,  167  P.  S98. 

(D)  Bona  Fide  Parehasera.  ' 

'®=>330  (N.M.)  Note  payable  to  one  or  his 
order,  and  transferred  to  another  without  in- 
dorsement, is  subject  to  anjr  defense  existing 
against  note  in  hands  of  original  payee. — Hill 
T.  Hart,  167  P.  710. 

^»330  (Okl.)  A  note  payable  to  one  or  order 
cannot  be  transferred,  so  as  to  cut  off  the  de- 
fense of  the  makers^  except  by  Indorsement  of 
the  payee.— Phelps  v.  Womack,  167  P.  478. 

vn.  PATMEirr  Ain>  dischabge. 

^»440  (CaL)  Where  defendant  agreed  with 
plaintiff,  to  whom  she  had  executed  note  and 
mortgage,  that  if  plaintiff  did  not  pay  certain 
of  his  notes,  she  might  do  so  and  apply  such 
payments  on  het  note  to  plaintiff,  she  cannot 
claim  to  hold  notes  so  paid  as  purchaser  and 
set  off  their  amount  in  suit  on  other  notes 
made  by  her.— Segno  v.  Segno,  167  P.  286. 

Vm.  AOTIONS. 

«=9474  (Utah)  Under  Comp>  Laws  1907,  I 
2968,  subd.  1,  defendant's  answer  in  suit  to 
collect  a  note  and  to  foreclose  a  mortgage  se- 
'  «urity  held  not  to  put  in  issue  and  sufficiently 
state  a  defense  to  material  allegations  of  com- 
plaint—Brewer V.  Romney,  167  P,  366. 
<&=5485  (Utah)  Comp.  Laws  1907,  S  2984,  re- 
quired a  specific  denial  under  oath  of  execution 
of  note  and  mortgage  sued  on  in  order  to  place 
plaintiff  upon  a  proof  of  their  execution. — Brew- 
er V.  Rqmney,  167  P.  366. 
^=9489(6)  (Okl.)  Where  answer  admits  execu- 
tion of  note  sued  upon  and  pleads  payment  and 
set-off,  the  note  need  not  be  put  in  evidence. — 
DiU  V.  Malot,  167  P.  219. 

4=>SI7  (Idaho)  Evidence  in  an  action  on  a 
note  held  insufficient  to  establish  defendant's 
claim  that  there  had  been  a  conditional  delivery 
of  the  note. — Citiiens'  State  Bank  of  Sandpoint 
V.  Thomason,  167  P.  22. 

Kvidence  in  an  action  on  a  note  held  to  show 
that  the  note  had  been  delivered  as  a  present 
obligation.— Id. 

^=3520  (Kan.)  Where  one  of  two  corporation 
directors,  alleging  fraud  in  plaintiff's  statement 
inducing  their  signatures  to  note,  did  not  teS' 


tcjstimony,  it.  might  be  inferred  that  first  direc- 
tor was  influenced  by  such  statement. — Interna- 
tional Harvester  Co.  of  America  v.  Franklin 
County  Hardware  Co.,  167  P.  1057. 
<S=s>527(l)  (Colo.)  In  an  action  to  remove  as 
cloud  on  title  deed  of  trust  securing  note  which 
defendant  claimed  to  have  purchased,  evidence 
held  to  show  note  had  been  fully  paid  and  dis- 
charged and  had  not  been  purchased  by  defend- 
ant—Leavenworth  V.  Brendel,  167  P.  964. 
«=»537(1)  (Okl.)  In  an  action  on  a  note,  held, 
on  the  evidence,'  that  directed  verdict  for  plain- 
tiff  against  all  of  the  defendants  was  error: 
there  being  some  evidence  to  sustain  defense  of 
certain  of  them.— Ph«lpB  t.  Womack,  167  P. 

47a 

«=»538(1)  (Or.)  Instruction  in  action  on  note 
in  which  the  defense  was  duress  that,  if  the 
jury  found^the  duress  was  removed  and  there- 
after a  payment  was  made  this  would  operate 
to  remove  the  defense,  held  defective  in  not 
stating  Jiow  or  when  the  duress  might  be  re- 
moved.—Kohler  &  Chase  Co.  t.  Savage,  167 
P.  789. 

€=3538(7)  (Okl.)  In  action  by  bona  fide  holder 
of  note,  with  plea  of  part  payment  and  tender  of 
balance,  refusal  of  a  requested  instruction  as 
to  effect  of  defendant's  payment  to  original 
payee  held  erroneous.— First  Nat  Bank  t.  Boss, 
167  P.  211. 

BLACKMAIL 

See  Threats,  <e=3l. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=a330;  Vendor  and  Pur- 
chaser, «=3229,  231. 

BONDS. 

See  Appeal  and  Error,  «=9374-387,  491.  1230; 
Bail;  Guardian  and  Ward,  «=»180,  182;  In- 
junction, €=>250;  Justices  of  the  Peace, 
«=3l59;  Mechanics'  Liens,  €=>313;  Munic- 
ipal Corporations,  ®s»911;  Principal  and 
Surety;  Railroads,  ^=9150;  Replevin,  «s> 
49;  Schools  and  School  Districts,  «s»81,  97; 
States,  4=s>80. 

BONES. 

See  Criminal  Law,  $=3404. 

BOUNDARIES. 

See  Mtmidpal  Corporations,  ^=»2&. 

n.  EVIDEITOE,  ASOEBTAimtENT,  AltB 
ESTABUSBMEirr. 

®=^54(2)  (Kan.)  In  making  official  survey,  it  is 
error  to  locate  corners  and  lines  by  parol  evi- 
dence, acquiescence  of  adjacent  landowners,  etc., 
where  proper  location  can  be  fixed  by  mathe- 
matical measurements  as  provided  by  statute. — 
Gemienhardt  v.  Ward,  167  P.  1141. 
€=>54(3)  (Kan.)  Rule  of  real  property  law  as 
to  determination  of  boundary  lines  through  long 
recognition  and  acquiescence  of  adjacent  land- 
ovmers  does  not  control  in  determining  accura- 
cy of  official  survey.— Gemienhardt  v.  Ward,  167 
P.  1141. 

9=354(6)  (Kan.)  In  proceeding  to  review  official 
survey,  burden  of  proof  is  on  party  assailing 
survey.- Gemienhardt  v.  Ward,  167  F.  1141. 

BRANDS. 

See  Animals,  4=»10. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Judgment,  €=588. 

€=>3  (Cal.)  A  promise  of  marriage  by  a  man 


tify  thereto,  but  omission  was  supplied  by  other  I  who  is  then  married,  contingent  upon  securing 
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a  divorce,  is  wholly  Toid.— Smith  v.  McPherson, 
167  P.  875. 

Mere  fact  that  original  uromise  of  marriage 
was  made  while  defendant  was  married  held  not 
to  preclude  recovery  for  breach,  where  the  prom- 
ise was  repeated  after  divorce. — Id. 
®5>I8  (Cal.)  In  an  action  for  breach  of  prom- 
ise of  marriage,  where  seduction  is  not  alleged 
to  enhance  the  damages,  evidence  thereof  is 
not  admissible.— Smith  v.  McPherson,  167  P. 
875. 

^s>20  (Cal.)  When  a  man  in  effect  announces 
to  the  world  that  be  is  married  to  a  woman,  a 
reasonable  inference  may  be  drawn  that  at  least 
he  has  promised  to  marry  her. — Smith  v.  Mc- 
Pherson, 167  P.  875. 

BRIDGES. 

See  Drains.  ^ 

BRIEFS. 

See  Appeal  and  Error,  <S=>757-770,  787. 

BROKERS. 

See  Embezzlement,  e=>38;    Specific  Perform- 
ance, <S!=353. 

n.  EMPLOTMENT  AITO   AUTHORITT. 

€=9|8  (N.M.)  JElule  that  an  agent  cannot  dele- 
gate a  trust  or  discretion  to  another  does  not 
prohibit  real  estate  broker  from  employing  oth- 
ers for  services  involving  no  discretion  or  judg- 
ment—Jackson V.  Brower,  167  P.  6. 

IV.   COMPEirSATION  AND  lilEIf. 

9=353  (N.M.)  Real  estate  agent  is  procuring 
cause  of  a  trade  arising  from  his  introduction 
'of  other  party  to  his  prmcipal,  or  his  introduc- 
tion of  his  principal  to  agent  of  owner  of  realty 
with  whom  trade  is  made. — Jackson  v.  Brower, 
167  P.  6. 

(e=>56(2)  (N.M.)  That  the  principal  is  ignorant 
of  his  broker's  efforts  to  procure  a  customer 
does  not  affect  broker's  right  to  a  commission. — 
Jackson  v.  Brower,  167  P.  6. 
<3=>57(1)  (Cal.App.)  That  lessee  secured  by  a 
broker  executed  lease  with  other  persons  as  co- 
lessees  whom  broker  did  not  secure  will  not 
defeat  broker's  right  to  commissions. — Stine- 
man  v.  Gottschalk,  1G7  P.  550. 
€=63(2)  (CaL)  Realty  brokers  htM  entitled  to 
commission  from  owner  of  land  as  for  sale,  they 
having  procured  purchaser  ready,  able,  and  will- 
ing to  meet  owner's  terms,  though  sale  was  pre- 
vented by  failure  of  perfect  title,  or  by  mere 
will  of  owner,  despite  language  of  contract  with 
owner  that  he  would  pay  commission  on  sale 
when  "consummated," — Purcell  v.  Firth,  167  P. 
879. 

«=>65(5)  (CalA.pp.)  That  broker  with  third 
person  proposed  to  enter  into  lease  of  his  cli- 
ent's property,  but  did  not  complete  transac- 
tion will  not  prohibit  recovery  of  commission 
for  negotiating  later  lease  with  same  party  and 
other  persons. — Stineman  y.  Gottschalk,  167  P. 
5.50. 

V.   ACTIONS  FOR  COMPENSATION. 

€=»82(1)  (N.M.)  In  action  for  broker's  commis- 
sion, an  alleged  abandonment  of  broker's  em- 
ployment to  sell  is  a  matter  of  defense,  which 
plaintiff  is  not  bound  to  negative. — Jackson  v. 
Brower,  167  P.  6. 

«=>86(1)  (Cal.)  Evidence  htld  to  show  that 
realty  brokers  were  entitled  to  commission  as 
having  procured  buyer  for  defendant's  land. — 
Purcell  v.  Firth,  167  P.  379. 

BURGLARY. 
n.  PROSEOvnoN  and  punishment. 

^=>4I(1)  (Cal.App.)  In  prosecution  for  burgla- 
ry, evidence  held  sufficient  to  support  verdict  of 
guilty.— P«ople  v.  Evans,  167  P.  19a 


CALENDARS. 

See  Appeal  and  Error,  €=a7S7. 

CANALS. 

See  Waters  and  Water  Courses,  4B=>172. 

CANCELLATION  OF  INSTRUMENTS. 

See     Fraudulent     Conveyances,     €=>271-301; 
Quieting  Title. 

I.   RIGHT  OF  ACTION  AND  DEFENSE& 

<S=3lO  (Okl.)  Equity  will  not  grant  rescisrion 
of  a  contract  for  fraud  when  legal  remedy  is 
plain  and  adequate,  but  will  grant  such  relief 
where  le^al  remedy  is  not  as  satisfactory  as 
relief  which  may  be  afforded  in  equity. — Mvlcr 
V.  Fidelity  Mut.  life  Ins.  Co.  of  Philadelphia, 
167  P.  601. 

■3=  1 3  (Wash.)  Where  contract  stipulated  for 
damages  for  overflowing  plaintiffs'  land,  and 
defendants,  had  removed  cause  and  defendants 
had  adequate  defense  at  law,  cancellation  of 
the  contract  was  erroneous.— Brisky  v.  Lamb- 
Davis  Lumber  Co.,  167  P.  118. 

n.  PROCEEDINGS  AND  RELIEF. 

€=»32  (Wash.)  An  action  to  relieve  plaintiffs 
fipm  liability  on  notes  for  price  of  land  procured 
from  them  by  fraud  and  to  enjoin  their  sale  to 
innocent  holder  is  cognizable  in  equity.— For- 
rester v.  Jastad,  167  P.  55. 

CANVASS. 

See  Elections,  $=3259. 

CARNAL  KNOWLEDGL 

See  Rape. 

CARRIERS. 

See  Commeree,  «s>8,  33. 

n.  OABBIAOE  OF  GOODS. 

(D)  Trsnaportatton   and  Dcllverr  hy 
Carrier. 

€=>79  (Wash.)  Where  interstate  shipment  of 
liquor  was  not  routed  by  customary  route,  car- 
rier was  not  bound  to  deliver  to  irresponsible 
delivery  company  within  state,  but  had  right  to 
cause  deviation  from  designated  route. — State  V. 
Great  Northern  Ry.  Co.,  167  P.  103. 

(F)  Loan  of  OF  Injnry  to  Ctooda. 

®=>I35  (Kan.)  Under  bill  of  lading  providing 
that  liability  for  damages  should  be  computed  on 
value  of  goods  at  bona  fide  invoice  price,  meas- 
ure of  damages  would  be  difference  between 
price  at  which  goods  sold  at  delivery  and  in- 
voice or  fair  market  value  at  place  and  tims 
of  shipment- Wallingford  v.  Atchison,  T.  &  S. 
P.  Ry.  Co.,  167  P.  1136. 

(H)   lilmltotlon   of  Llabllltr. 

€=s>l58(l)  (Kan.)  Provision  in  bill  of  lading 
that  any  damage  should  be  computed  on  basis 
of  value  of  property  at  place  and  time  of  ship- 
ment is  reasonable  and  valid,  as  it  merely  es- 
tablishes a  valuation,  and  does  not  limit  car- 
rier's liability.— Wallingford  v.  Atchison,  T.  & 
S.  F.  By.  Ca,  167  P.  1136. 

m.   CARRIAGE  OF  XJVE  STOCK. 

€=>2 1 1  (Utah)  Railroad,  not  having  provided 
facilities  for  feeding  horses  shipped  while  they 
were  in  its  charge,  and  before  delivery  to  con- 
signee, became  liable  for  damage  sustained  by 
shipper  by  animals  having  been  deprived  of 
food  for  more  than  36  hours,  whether  horses 
were  in  cars  or  in  stockyard  awaiting  delivery. 
—Dee  V.  San  Pedro.  L.  A.  &  S.  L.  B.  Co.,  161 
P.  246. 
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®=>2I8(7)  (Utah)  Where  contract  for  transpor-' 
tation  of  horses-  by  rail  limitbd  claim  for  dam- 
ages on  account  of  any  oos  afiiinal  to'  flOO, 
fixed  as  declared  value,  and  shipper  sold  injured 
mare  for  $78,  shipper  Conid  recover  $80  dam- 
ages on  account  ol  injuries  to  mare,  and  was 
not  limited  to  recovery  of'  $25.— Dec  v.  San 
Pedro.  U  A.  &  S.  L.  H.  Co^  167  P.  246. 
«=»2a8(l)  (Okl.)  Where  cattle  in  good  condi- 
tion are  delivered  for  shipment  over  connect- 
ing lines,  and  on  delivery  some  are  injured  and 
some  are  dead,  the  presnmption  is  that  injury 
occurred-  on  line  of  aeHverine  carrier.— Wichita 
Falls  &  N.  W.  By.  Qo.  v.  Benbon,  167  P.  633. 

Presumption  that  injury  to  live  stock  occur- 
red on  line  of  delivering  carrier  may  be  re- 
butted by  evidence  showing  that  the  stock 
when  received  by  it  was  in  had  condition. — Id. 
€=9228(5)  (Utah)  In  action  against  railroad 
for  injuries  to  shipment  of  horses,  evidence  held 
sufficient  to  sustain  award  of  $20  per  head 
from  horses  having  be«n  deprived  of  food  dur- 
ing more  hours  than  permissible  under  federal 
regolatioB.- Dee  v.  Su>  Pedro,  L.  A.  &  S.  L. 
R.  Co.,  167  P.  24a 

«=»230(6)  (Okl.)  Where  delivering  carrier  to 
rebut  presumption  of  injury  to  live  stock  oc- 
curring on  its  line  offers  evidence  to  show  that 
stock  when  received  by  it  was  in  bad  condi- 
tion, there  is  ordinarily  an  issue  of  fact  for  the 
jury.- Wichita  Falls  i  N.  W.  Ry.  Co.  v.  Ben- 
ton, 167  P.  633. 

■where  there  is  evidence  that  cattle  were  re- 
ceived by  terminal  carrijr  in  bad  condition,  and 
also  evidNice  of  its  own  negligence,  the  ques- 
tion of  what  part  of  the  damage  is  chargeable 
to  it  is  for  the  jury.— Id. 

IT.   CARRIAGE  OF  PASSENOERS. 

(A)  Relation    Bet'ween    Carrier    and.    Fas- 
■enver. 

^^238  (Cal.)  A  person  may  become  a  passen- 
ger if  the  circumstances  show  an  intent  on  his 
partto  become  a  passenger,  and  an  acceptance 
of  him  by  the  carrier  as  a  passenger. — Hart  v. 
Fresno  Inaction  Co.,  167  P.  885. 

(D)  Peraonal  lajnrle*. 

«=9303(1)  (Kan.)  Rale  aa  to  starting  or  stop- 
ping in  case  of  passenger  boarding  street  car 
and  reaching  seat  does  not  necessarily  apply  to 
leaving  such  car.— Hopson  v.  Union  Traction 
Co.,  167  P.  1059. 

«=>304(1)  (Kan.)  In  absence  of  regulation  for- 
bidding persons  to  enter  trains  to  assist  em- 
barking passenger,  one  entering  train  for  that 
purpose  has  an  implied  license  to  do  so,  and  car- 
rier owes  him  duty  of  ordinary  care  for  his  pro- 
tection where  he  has  notice  of  his  purpose  in 
entering  train. — Osnnon  v.  Atchison,  T.  &  S- 
F.  Ry.  Co.,  167  P.  1060. 

4=9318(2)  (Kan.)  In  action  for  injury  to  holder 
of  railway  ticket  who,  while  waiting  on  plat- 
form for  nis  train,  was  struck  by  a  trunk  fall- 
ing from  a  baggage  wagon  turning  into  drive- 
way alongside  its  platform,  evidence  held  not 
to  show  railway's  proximate  negligence.— Large 
T.  Scbaff,  167  P.  10S4. 

«=9320(2)  (Cal.)  Evidence  held  to  make  a  jury 
question  whether  plaintiff  running  for  a  car  had 
become  a  passenger,  so  as  to  render  the  carrier 
liable  for  his  injuries.— Hart  v.  BVesno  Traction 
Co.,  167  P.  885. 

®=>320(9)  (Kan.)  It  is  not  necessarily  culpable 
negligence  as  matter  of  law  to  start  street  car 
before  passenger  has  reached  place  of  safety,  as 
the  rule  governing  depends  on  tacts  of  each  case. 
—Hopson  V.  Union  Traction  Co.,  167  P.  1059. 
«C9320(29)  (Kan.)  In  an  action  by  plaintiff  in- 
jured in  alighting  from  a  train  which  he  had 
entered  to  assist  pasaeogers,  question  whether 
carrier  had  allowed  him  a  reasonable  time  to 
leave  train  before  starting  it,  held  for  the  jury. 


—Cannon  v.  Atchison,  T.  &  S.  F.  By.  Co.,  167 

P.  looa 

(B)     Contributory    NevHar^nce    of    Person 
Injnred. 

€=3339  (Utah)  'Where  person  awaiting  traip 
crossed  track  in  front  of  it,  but  remained  so 
close  as  to  be  struck  by  the  train,  held  that  the 
position  she  assamed)  And  not  speed  of  train 
or  brilliancy  of  headlight,  was  the  cause  of  the 
injury.— Kent  v.  Ogden,  L.  &  I.  Ry.  Co.,  167  P. 
666. 

€=>346(1)  (Utah)  Evidence  as  to  .snntound- 
ings  at  crossing  are  important  in  case  of  con- 
flict in  evidence,  or  where  there  are  no  eye- 
witnesses, but  where  there  were  eyewitnesses 
of  an  accident  to  a  person  waiting  for  the 
train,  their  testimony  was  necessarily  control- 
ling.—Kent  V.  Ogden,  lu  &  I.  Ry.  Co.,  167  P. 
666. 

«=>347(3)  (Utah)  'Where  person  awaiting 
train  stood  so  near  track  as  to  be  struck  and 
it  appeared  that  the  tracks  were  visible  to  per- 
sons on  the  train,  held  that  the  court  should 
have  granted  a  nonsuit  or  directed  a  verdict. 
-Kent  V.  Ogden,  L.  &  I.  Ry.  Co.,  167  P.  666. 
«=>347(^  (Cal.)  Intending  passenger's  contrib- 
utory negligence  in  attempting  to  board  a  mov- 
ing car  is  for  the  jury,  unce  it  is  not  negligence 
per  se  for  one  to  board  •  moving  street  car.— 
Jiart  V.  Fresno  Traction  Co.,  167  P.  885. 
€=3348(11)  (E^an.)  Expression  in  instivction 
that  where  both  parties  were  careless  neither 
could  recover  from  the  other,  construed  with 
whole  instruction,  Aeld  to  mean  that  passen- 
ger's carelessness  must  have  mp.terially  contrib- 
uted to  injury  to  preclude  recuvcry. — Ilopaon  v. 
Union  Traction  Co.,  167  P.  1059. 
€=3349  (Kan.)  In  an  action  by  plaintiff  who 
was  injured  in  jumping  from  a  moving  train 
which  he  had  boarded  assisting  passengers,  spe- 
cial findings  showing  that  he  jumped  from  the 
train,  held  to  necessitate  judgment  tor  defend- 
ant showing  plaintiff's  contributory  negligence. 
—Cannon  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  167 
P.  1050. 

CASE-MADL 

Bee  Appeal  and  Error,  €=3668,  907. 

CAUSA  MORTIS. 

See  Oifts,  «s»62-77. 

CAUSE  OF  ACTION. 

See  Action. 

CAVEAT  EMPTOR. 

See  'Vendor  and  Piuchaser,  ^s»37. 

CERTIFICATE. 

See  Appeal  and  Error,  €=»612;    Corporations, 
€=>99. 

CERTIORARI. 

See  Municipal  Corporattonq,  €s»38;  Mortgages, 
€=>571. 

CHAMPERTY  AND  MAINTENANCE. 

€=>7(2)  (Okl.)  Where  mineral  rights  in  land 
were  preserved,  a  conveyance  thereof  Is  not 
champertous  because  another  was  in  possession 
of  surface  of  land  and  using  it  for  tillage.— 
Barker  v.  Campbell-Ratcliff  Land  Co.,  167  P. 
468. 

€:5»7(2)  (Okl.)  Merely  stating  that  at  execu- 
tion of  deed  another  was  in  possession  of  the 
land  attempted  to  be  conveyed,  and  had  paid 
taxes  thereon,  etc.,  did  not  tend- to  prove  that 
such  deed  was  void  for  champerty.- Hutchison 
V.  Brown,  167  P.  624. 
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•«=s»7(5)  (Okl.)  Rightful  owner's  conveyance 
contrary  to  Rev.  Laws  1910,  |  2259,  or  section 
2260,  while  good  as  between  the  parties,  is 
void  as  against  person  holding  adversely,  and 
will  not  defeat  grantor's  action  to  recover  from 
adverse  holder.— Culver  y.  Diamond,  167  P.  223. 


See  liqiiity. 


CHANCERY. 
CHANGE  OF  VENUL 


See  Criminal  Law,  <e=»130,  134:  Venae,  «=> 
58-65. 

CHARACTER. 

See  Criminal  Law,  ^=9376. 

CHARGE. 

By  telephone  companies,  see  Telegraphs  and 

Telephones,  «=933. 
By  water   companies,  see  Waters  and  Water 

Courses,  <S=s>203. 
To  jury,  see  Trial,  «=»191-206. 

CHATTEL  MORTGAGES. 

See  Attachment,  4=>276. 

I.  BEQXnSITES  AKD   VAUSITT. 

(A)   Nature  and  Esaentlnla  of  Traasfera  of 

Ckattels  as   Beenritr* 

'^=35  (Wash.)  Assignments  of  company's  pres- 
ent and  future  income  as  security  for  debt  was 
simply  assignment  of  chose  In  action,  and  not 
chattel  mortgage.— Heermans  v.  Blakeslee,  167 
P.  12& 

-•Ss*!!  (Wash.)  Bern.  Code  1915,  {  3659,  pro- 
viding ''all  kinds  of  personal  property"  may  be 
mortgaged,  refers  only  to  tangible  property 
which  may  be  taken  into  possession. — Ueer- 
inans  t.  Blakeslee,  167  P.  128. 

CHEAT. 

Ste  False  Pretenses;   Fraud. 

CHECKS. 

See  Ezeentors  and  Administrators,  ^=9503. 

CHILDREN. 

See  Bastards;  Death,  ®=>58,  99;  Guardian 
and  Vvard;    Infants. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Cotttorations. 

CITIZENS. 

See  Constitutional  Law,  ^=3250;   Indians. 

CIVIL  DAMAGE  LAWS. 

See  Intoxicating  Liquors,  €=s»310. 

CIVIL  RIGHTS. 

See  Constitutional  Iiaw,  ^=3250. 

CLAIM  AND  DELIVERY. 

See  Bepleyin. 

CLAIMS. 

See  Corporations,  «=>628;  Executors  and  Ad- 
ministrators, «b229,  241;  Beceivers,  «=> 
162;   Beplerin,  «s»62. 


CLOTHING. 

See  Criminal  Law,  9=>404. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  AGREEMENT. 

See  Bvidenea,  «=3442,  445. 

COLLATERAL  ATTACK. 

See   Szeeution,   ^258;    Judgment,   «=>48&- 
489. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Partnership,  «s>143. 

COLLEGES  AND  UNIVERSITIES. 

See  Public  Lands,  4=357. 

«=37  (N.M.)  Comp.  Laws  1897,  {}  3571,  3572, 
requires  secretary  treasurer  of  board  of  regents 
of  Kew  Mexico  College  of  Agriculture  and  Me- 
chanic Arts  to  execute  a  bond  to  state  in  not 
less  than  penal  sum  of  $2.5,000  before  entering 
on  discbarge  of  his  duties. — State  v.  Uewellyn. 
167  P.  41* 

Under  Laws  1889,  c.  138,  §}  9, 10,  20,  21,  sec- 
retary treasurer  of  State  Agricultural  College 
is  not  qualified  to  discharge  nis  duties  until  he 
executes  a  bond  for  $20,000.— Id. 

State  was  not  bound  by  declarations  of  board 
of  regents  of  state  College  of  Agriculture  and 
Mechanics  Arts  to  surety  on  bond  of  its  secre- 
tary treasurer  as  to  his  accounts,  where  no  stat- 
ute authorized  board  to  make  any  such  repre- 
sentations.— Id. 

Surety  on  bond  of  secretary  treasurer  of  New 
Mexico  College  of  Agriculture  and  Mechanics 
Arts  was  liable  for  moneys  in  bis  hands  deriv- 
ed from  sale  of  land  granted  by  Enabling  Act, 
though  that  act  made  another  officer  the  custo- 
dian of  such  funds.— Id. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 

See    Carriers,    ®=»79;     Intoxicating   Idquors, 
«s»250. 

I.  POWER  TO  RE01TI.ATE  IH  GEK- 
EBAIk 

«=>8(11)  (Wash.)  If  interstate  shipment  was 
destined  to  be  delivered  in  this  state,  and  de- 
fendant railroad  bad  reason  to  so  believe,  such 
liquor  could  be  confiscated  within  state  in  view 
of  Webb-Kenyon  Act,  removing  protection  of 
interstate  commerce  clause  of  Const.  U.  S.  art. 
1,  S  8.— State  7.  Great  Northern  By.  Co.,  167 
P.  108. 

€s»l4  (Wash.)  Although  permit  had  been  is- 
sued for  shipment  of  liquor  where  it  was  not  at- 
tached to  containers  as  required  by  InitiatiTe 
Measure  No.  3  (Laws  1915,  p.  13),  i  18,  ship- 
ment was  contrary  to  laws,  and  its  character  as 
interstate  commerce  was  thereby  divested. — 
State  V.  Great  Northern  By.  Co.,  167  P.  1117. 

n.   BVBJEOTS   OF  KBOtVULTlOn. 

4=333  (Okl.)  Interstate  shipment  of  intoxicat- 
ing liquors,  unless  concluded  by  delivery  to  the 
consignee,  is  not  subject  to  seizure  oi^  day  of 
I  its  arrival  at  point  to  which  shipned,  and  to 
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eonfiseadon  by  Mate.— Brandob  y.  Sttte.  187  P. 
212. 

43»33  (Wash.)  It  was  doty  of  defendant  rail- 
road to  receive  at  Butte,  Mont.,  for  shipment 
to  Alaska  consignment  of  whisky,  unless  it 
knew  that  whisky  was  intended  for  delivery 
within  state  of  Washington,  where  it  would  be 
contraband,  if  not  protected  by  nermit. — State 
V.  Great  Northern  Ry.  Co.,  167  P.  103. 

So  far  as  original  carrier  of  intoxicating  liq- 
uors is  concerned  character  of  shipment  as  to 
being  interstate  is  determined  by  destination 
named  in  bill  of  lading.— Id. 

COMMERCIAL  PAPER. 

See  Billa  and  Motes. 

COMMISSIONS. 

See  Brokers,  «=363-86;  Contracts,  «s»164. 

COMMISSIONS  AND  COMMISSION- 
ERS. 

See  Court  Commissioners;  Public  Service  Com- 
missions. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Assignments  for  Benefit  of  Creditors. 
«=322. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  «»17-102. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  $=926S-268. 

COMPENSATION. 

See  Attorney  and  Client,  <S=»131,  147;  Brok- 
ers, <8=)53-86;  Contracts,  ®=»229,  233; 
Death,  ®=»90;  Eminent  Domain,  iS=305-150, 
238;  Guardian  and  Ward,  «=3l50;  Officers, 
«=3lOO;   Trusts,  «S=»321. 

COMPETENCY. 

See  Appeal  and  Error,  ^=3842;  Evidence,  «=» 
544-546;  Jury,  «3>103;  Witnesses,  «=>S8- 
217. 

COMPLAINT. 

See  Account,  «=>17;  Indictment  and  Informa- 
tion. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SEHLEMENT. 

See  Accord  and  Satisfaction;  Arbitration  and 
Award;   Trial, . <e=>119,  120. 

€=>I2  (Kan.)  A  written  contract,  settling  all 
items  of  indebtedness  existing  between  parties 
thereto  on  the  day  it  is  signed,  includes  exist- 
ing debts,  but  not  those  thereafter  arising. — 
Byan  v.  Myers,  167  P.  1043. 
4=920(1)  (Or.)  A  written  contract  containing 
(nutually  dependent  covenants  cannot  be  urged 
as  a  settlement  trnless  the  conditions  have  ail 
been  complied  with.— Peonings  v.  Qiboni,  167 
P.  69a 

COMPUTATION. 

See  Unltatioii  of  Actions,  «s»5S-127;  TiAe. 

CONCLUSION. 

See  Evidence,  4s>471. 


CONCLUSIVENESS. 

See  Appeal  and  Error,  4=91008;  Criminal  Law, 
4=»1158;  Execution,  4=3320;  Guardian  and 
Ward,  <e=>180;  Judgment,  <S=>64»-731;  Tax- 
ation, 4=9490. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  4=9458-484. 

CONDITIONS. 

See  Sales,  4=9406,  458;   Tender. 

CONDONATION. 

See  Divorce,  4=948. 

CONFESSION. 

See  Criminal  Law,  4=>617-531. 

CONFIDENCE  GAME. 

See  Larceny,  4=914. 

CONFIRMATION. 

See  Taxation,  4=9806. 

CONFLICT  OF  LAWS. 

See  Conversion,  4=92;  Descent  and  Distribn- 
tion,  4=94. 

CONSENT. 

See  Appeal  and  Error,  4=9l25,  151. 

CONSIDERATION. 

See  Accord  and  Satisfaction,  4=98;  Bills  and 
Notes.  4=992,  98;  Contracts,  4=9111-188; 
Corporations,  4:^99;  Evidence,  4=9419; 
Fraudulent  Conveyances,  4=995,  SOO;  Guar- 
anty, 4=9l6.  * 

CONSOLIDATION. 

See  Corporation^  4=9690,  691. 

CONSPIRACY, 
n.  CBimxAX.  BEapoNsiBii.rnr. 

(B>  Proaeviittoa   and   Pnnlsliinent. 

4=»47  (Okl.Cr.App.)  Evidence,  in  a  prosecu- 
tion of  two  for  conspiring  to  cheat  and  defraud 
certain  person  out  pf  his  property,  held  insuf* 
ficient  to  sustain  conviction.— Kime  v.  State, 
167  P.  1159. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Enactment  and  validity  of  statutes  in  general, 
see  Statutes,  4=940,  64. 

Special  or  local  laws,  see  Statutes,  4=97:^-97. 

XZ.  COKSTRUCmOIT.    OPERATIOM, 

AND  ENFORCEMENT  OF  CON- 

STITVTIONAL  PROVISIONS. 

^=>39  (Utah)  The  court  will  not  declare  a 
statute  unconstitutional  because  of  oppressive 
provisions,  or  because  it  is  supposed  to  violate 
the  natural,  social,  or  political  rights  of  the 
citizen,  unless  such  injustice  is  prohibited  or 
the  rights  are  guaranteed  by  the  Constitution. 
—Rio  Grande  Lumber  Co.  v.  Darke,  167  P. 
241. 

Except  where  the  Constitution  has  imposed 
limits  upon  the  legislative  power,  ft  is  absolute 
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whether  it  operates '  according  to  natural  jus- 
tice or  not— Id.  , 
^=>47  (Cal.)  The  supreme  test  of  the  validity 
of  a  legislative  enactment  is,  not  what  may 
have  been  done  under  it,  but  what  may  be  done 
under  it— City  of  Los  Angeles  v.  Lewis,  167  P. 
390. 

€=48  (Cal.)  'Courts  construe  a  legislative  en- 
actment with  a  strong  predilection  in  favor  of 
its  constitutionality,  t]^oaeh  to  save  enactment 
they  cannot  pervert  or  destroy  its  plain  mean- 
ing or  express  what  Legislature  did  not  declare. 
—City  of  Los  Angeles  v.  Lewis,  167  P.  390. 
€=348  (Utah)  All  reasonable  doubts  as  to  the 
constitutionality  of  a  statute  must  be  resolved 
in  its  favor. — lUo  Qrande  Lumber  Co.  v.  Darke, 
167  P.  241. 

€=>48  (Utah)  In  case  change  in  act  admits  of 
dual  meaning,  meaning  must  be  adopted  which 
upholds  act.— State  v.  Barlcer,  167  P.  262. 

Courts  are  not  permitted  to  declare  an  act 
invalid  unless  it  clearly,  palpably,  and  beyond 
reasonable  doubt  contravcfnes  some  constitution- 
al provisiona — Id. 

m.  DISTRIBUTION  OF  OOVEBK- 

MENTAI,  POIVEBS  AITD 

FUNCTIONS. 

(A)  I<CKlal«tlV«    Povrera     anA     Delecstlom 
Thereof. 

«=»63(2)  (Utah)  Laws  1917,  c  107,  is  in  vio- 
lation of  Const,  art.  8,  \  1,  in  that  it  delegates 
power  to  create  municipal  courts  mentioned 
to  city  authorities.— State  v.  Baiter,  167  P. 
262. 

(B)  Judletal  Powers   Ana  PnBetlons. 

«=>70(3)  (Nev.)  The  motives  of  the  Legisla- 
ture are  not  subject  to  judicial  inquiry,  and  its 
will  is  above  the  judgment  of  the  courts  as 
to  the  wisdom  or  policy  of  legislation. — City  of 
Beno  T.  Stoddard,  167  P.  317. 

€=>70(3)  (Utah)  In  construing  a  statute  when 
its  validity  is  attacked  on  constitutional 
grounds,  the  courts  will  not  consider  questions 
of  polio'  or  expediency. — Rio  Grande  Lumber 
Co.  V.  Darke,  167  P.  241. 

VII.   OBUaATION  OF  OONTBAOTS. 

(A)  Powers  of  Stmtea  in  General. 

€=»II3  (Or.)  The  term  "contract,"  as  used  in 
Const  U.  S.  art.  1,  |  10,  means  a  voluntary 
agreenient  of  minds,  upon  a  sufficient  considera- 
tion, to  do  or  nut  to  do  certain  things,  and  em- 
braces those  laws  which  exist  when  the  con- 
tract is  executed  and  where  it  is  to  be  per- 
formed.—Colby  V.  Citgr  of  Medford,  167  P.  487. 
•  The  "obligation  of  a  contract"  is  the  law 
or  duty  which  binds  the  parties  to  perform  their 
agreement,  which  depends  upon  the  laws  in  ex- 
istence when  the  contract  is  made;  hence,  if 
the  duty  to  perform  is  lessened,  and  eitner 
party  is  deprived  of  benefit  of  his  contract,  or 
new  conditions  are  imposed  bjr  statute,  the  ob- 
ligation of  the  contract  is  "unpaired,"  witliin 
Const  U.  S.  act  1,  {  10.— Id. 

(B) '  Oontraeta    of    gtatea    snA   Mnnietpal- 
Itles. 

<S=>I27  (Or.)  Const  U.  S.  art  1,  |  10,  pro- 
hibiting a  state  from  passing  any  law  impairing 
the  obligation  of  contracts,  applies  to  cities  and 
towns,  where  they  amend  their  own  charters, 
because  they  have  only  powers  which  the  state 
nas  delegated  to  them.--CoIby  t.  Oiijr  of  Med- 
ford, 167  P.  487. 

VUX.   BETBOffiPECTTVE  AND  EX  POST 
FACTO  X.AWS. 

«s>203  (OkLCr.App.)  Act  of  Legislature,  de- 
daring  those  who  have  been  convicted  of  more 
than  once  violating  the  liquor  law  to  be  habitnal 


criminals,  1«  not  in  Tiolation  of  Const  U.  S. 
art  1,  S  10,  or  Const  OkL  art  2,  |  15,  as  ex 
post  uicto  legiBlation.— Tucker  t.  State,  187  P. 
687. 

IX.  pbtvuiEoes  ob  xnMuiirruis, 

AMD  OXJISS  XJBGUULATION. 

<8=»206(2)  (Or.)  Laws  1915,  p.  166,  |  33,  pro- 
viding that  indictment  need  not  state  names  by 
whom  or  to  whom  liquor  was  sold,  does  not 
violate  Fourteenth  Amendment  to  United  States 
Constitution.— State  v.  Wilbur,  167  P.  569. 
<S=3206(2)  (Wash.)  Laws  1915,  p.  3,  f  ^  mak- 
ing it  an  offense  to  manufaelmre  intoxicating 
liquor  for  personal  use,  does  not  abridge  the 
privileges  or  immunities  of  citisens  of  the  Unit- 
ed States,  in  violation  of  Const  U.  S.  Amend. 
14.— State  V.  Fabbri,  167  P.  133. 

X.  EQ1TAI.  PBOTEOTIOir  OF  IJkWa 

<S=>230  (Or.)  Laws  1916,  p.  166,  |  83,  provid- 
ing '  that  indictment  need  not  state  names  by 
whom  or  to  whom  liquor  was  sold,  does  not  vio- 
late Fourteenth  Amendment  to  United  States 
Constitution.— State  v.  Wilbnr,  167  P.  669. 

XX.  DUS  FBOOESS  OF  X.AW. 

^258  (OkLCr.App.)  Act  of  Legislature,  de- 
claring those  who  have  been  convicted  of  more 
than  once  violating  the  protiibitory  liquor  law, 
to  be  habitual  criminals,  does  not  violate  Const 
art  2,  §  7,  prohibiting  the  deprivation  of  life, 
liberty,  or  property  withont  due  process  of  law. 
—Tucker  v.  State,  167  P.  637. 
«s>265  (Or.)  Laws  1916,  p.  166,  {  33,  provid- 
ing that  indictment  need  not  state  names  by 
whom  or  to  whom  liquor  was  sold,  does  not  vio- 
late Fourteenth  Amendment  to  United  States 
Constitution.— State  v.  Wilbnr,  167  P.  569. 
«s»377(l)  (N.M.)  Code  1915,  ^  266-288,  pro- 
viding that  artesian  well  permitted  to  remain 
out  of  repair  so  that  water  is  unnecessarily 
wasted  may  be  abated  by  well  supervisor  as 
public  nuisance,  is  not  a  denial  of  due  process 
of  law.— Bccles  v.  Ditto,  167  P.  726. 
«=9278(1)  (Wash.)  Laws  1915,  p.  3.  |  4,  mak- 
ing it  an  offense  to  manufacture  intoxicating 
liquor  for  personal  use,  does  not  deny  due 
process  of  law  in  violation  of  Const  U.  S. 
Amend.  14  or  Const  Wash,  art  1,  |  3.— State 
V.  Fabbri,  167  P.  133. 

€=9299  (Utah)  Laws  1916,  e.  91,  requiring  the 
owner  of  land  desiring  to  contract  for  construc- 
tion of  a  building  for  a  price  exceeding  $500 
to  obtain  a  bond  from  the  contractor  payable 
Xo  the  owner,  conditioned  for  performance  of 
the  contract,  and  payment  of  accounts  for 
labor  and  material,  is  not  unconstitutional  as 
depriving  the  landowner  of  dae  process  vS.  law. 
—Rio  Grande  Lumber  Co.  v.  Darke,  167  P.  241. 
«=>3I3  (CaU  Section  8  of  Street  Opening 
Act  <gt  1903,  p.  878),  as  amended  by  St  1909, 

S.  •  1037,   relative  to  waiver  of  trial  by  jury, 
eM  not  violative  of  Const  art  1,  {  l4--Cit]r 
of  Los  Angeles  v.  Zellar,  167  P.  849. 

CONSTRUCTION. 

See  Bills  and  Notes,  €=>116:  Compromise  and 
Settlement  «=>12;  ContracU,  <&=3l47-2;«; 
Covenants,  €=351-79;  Deeds,  €=>141;  Ex- 
emptions, €=94;  Insurance,  ^=>146,  163; 
Mines  and  Minerals,  €=377^  Mortgages,  €=> 
143-183;  Sales,  €=>71,  87:  Statutes,  «=> 
174-228;  Stipulations,  €=s>14;  Trial,  €=>296, 
404;    Wills,  €=>439-698. 

CONSTRUCTIVE  POSSESSION. 

See  Adverse  Possession,  4s)>100. 

CONSTRUCTIVE  TRUSTS. 

See  Tmats,  «s»96-10gL 
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CONTEMPT. 

See  Attorney  and  Client,  -^svflO. 

X.   ACTS    OB    OOUPPOT    OONSTXTUT- 
mO  OOHTEMPT  OF  OOtTBT. 

«=324  (Wash.)  Where  guardian  testified  upon 
flnal  account  that  he  had  $1,260  which  he 
could  pay  over,  but  failed  to  do  so  on  order  of 
court,  he  waa  guilty  of  contempt. — ^In  re  An- 
derson, 167  P.  70. 

Guardian  having  testified  upon  final  account 
that  lie  had  91.260  whioh  he.  could  pay  over, 
that  money  had  been  raised  by  guardian's  broth- 
er and  withdra^rn  subeeQuent  to  bearing  upon 
final  account  was  no  excuse  for  failure  to  turn 
it  over. — Id. 

XI.  MyWEk  TO  FUinSEL  AMB  FBO- 
OEZiDIirGS   THEiSiFOB. 

4=934'  (Waah.)  Superior  court  has  power  to 
adjudge  guardian  in  contempt  and  commit  him 
to  county  Jail  until  he  complied  with  order  to 
pay  over  funds  of  ward.— In  re  Anderson,  167 
P.  70. 

4c»50  (Wash.)  Contempt  proceedings  for  fail- 
ure of  guardian  to  pay  over  funds  of  his  ward 
pursuant  to  an  order  of  the  court  were  not  de- 
fective because  not  brought  in  the  name  of  the 
•tate.— In  re  Anderson,  167  P.  70. 
«=»54(4)  (Cal.)  Affidavit  by  which  contempt 
proceedings  is  instituted  must  state  facts  con- 
stituting offense  to  support  adjudication  of  con- 
tempt—Berger  V.  Superior  Court  of  Sacramen- 
to County,  167  P.  143. 

4=s>54(6)  (Wash.)  Where  record  shows  that 
ward  filed  affidavit  in  support  of  application 
for  order  to  show  cause,  and  upon  bearing  on 
return  thereto  guardian  was  directed  to  pay 
over  money  before  day  to  which  proceeding 
was  continued,  _  there  was  no  merit  in  claim 
that  facts  constituting  contempt  were  not  made 
to  appear  by  affidayit— In  re  Anderson,  167 
P.  70. 

♦=>63a)  (Kan.)  Under  Gen.  St.  1915,  i  7158, 
relating  to  punishment  for  indirect  contempt, 
it  was  erroneous  to  caU  payment  of  plaintiff's 
expenses  a  "fine,"  though  the  decree  would  not 
be  reversed  therefor.— Holloway  v.  People's  Wa- 
ter Co..  167  P.  266. 

CONTINGENT  FEES. 

See  Attorney  and  Client,  «»147. 

CONTINGENT  REMAINDERS. 

See  Wills,  <8=>629,  634. 

CONTINUANCE. 

See  Appeal  and  Error,  «=s066 ;   Criminal  Law, 
*=»594. 

^»7  (Or.)  Allowance  or  denial  of  motion  to 
postpone  hearing  of  cause  is  matter  within  trial 
court's  discretion.— Portland  &  (>regon  City  Ry. 
Co.  V.  Sanders,  167  P.  664. 
«=»r7  (Or.)  Under  I/.  O.  L.  (  116,  denial  of 
application  for  postponement  of  trial  for  want 
of  preparation  held  not  abuse  of  trial  court's 
discretion.- Portland  &  Oregon  City  Ry.  Ck).  v. 
Sanders,  167  P.  564. 

«=«2a  (Cal.)  It  is  not  enot  to  refuse  a  contin- 
uance for  the  purpose  of  securing  an  absent  wit- 
ness in  the  absence  of  showing  that  her  testi- 
mony would  have  had  any  material  bearing  nor 
what  the  nature  thereof  would  have  been,— 
Wilbur  V.  Everhardy,  167  P.  861. 
4=>29  (Cal.)  Defendant  in  action  to  quiet  title 
was  not  entitled  to  continuance  on  the  ground 
of  surprise  b^  introduction  of  a  recorded  deed, 
notice  of  which  he  is  presumed  to  have  had. — 
Wilbur  V.  Everhardy,  167  P.  861. 


CONTRACTS. 

See  Accord  and  Satisfaction;  Account  Stated; 
Appeal  and  Error,  «s=>173;  Assignments; 
Bills  and  Notes; .  Breach  of  Marriage  Prom- 
ise; Cancellation  of  Instruments;  Carriers, 
®=9l68,  218;  Champerty  and  Maintenance; 
Chattel  Mortgages;  Compromise  and  Settle- 
ment; Constitutional  Law,  €=»113-127;  Coun- 
ties, 9=»113-120;  Covenants;  Customs  and 
Usages,  €=321;  Deeds;  Evidence,  <8=»408- 
448;  Exchange  of  Property;  Frauds,  Statute 
of,  9=>71;  Guaranty;  Husband  and  Wife, 
<e=>70;  Indemnity;  Infants,  «=s60,  68;  In- 
surance; Interest;  Liens;  Mechanics'  Liens; 
Mortgages;  Municipal  Corporations.  «=9336- 
372;  ■  Novation; .  Partnership;  Payment; 
Principal  and  Surety;  Public  Lands,  4^139; 
Rewards;  Sales;  Specific  Performance;  Stip- 
ulations; Subrogation;  Trial,  iS=»260.  314; 
Vendor  and  Purchaser;  Waters  and  Water 
Courses,  €=9168;   Work  and  Labor. 

I.  BEQtnSITES  AND  VALXDITT. 

(F)   I<earalitr  of  object   «md   of   Conatd'- 
er«tloii. 

«s»i  1 1  (Cal.)  Agreement  whereby  husband, 
sued  for  divorce,  on  wife's  agreeing  to  dismiss 
action,  promised  to  pay  her  93,000  should  he  in 
future  give  her  any  cause  for  divorce,  etc.,  held 
valid  and  baaed  on  good  conaideratton. — Bow- 
den  V.  Bowden,  167  P.  154. 
®S3I2I  (Wash.)  Voting;  trust  created  by  major- 
ity of  stockholders  to  induce  a  loan  to  the  cor- 
poration held  not  against  public  policy.— Clark 
V.  Foster.  167  P.  808. 

<&=3|38(5)  (Utah)  Plaintiff,  employ«  of  mining 
company,  who  agreed  with  defendant  to  mine 
ores  under  lease  made  with  mining  company 
in  defendant's  name,  held  not  debarred  from 
recovering  from  defendant  his  share  of  pro- 
ceeds of  shipment  of  ores  because  rule  of  com- 
pany forbade  him  to  be  interested  in  lease 
covering  workings  of  company's  mine. — ^Milla 
V.  Gray,  167  P.  SSs, 

n.   0ONSTB1T0TIOIC   AMB    OPERA- 

TIOK. 

(A)  a«»eral  Bii1«b  of  Ooaatruettoa. 

^9|47(1>  (Wash.)  Primary  rule  of  interpreta- 
tion of  contracts  ia  tliat  minds  of  parties,  when 
clearly  expressed,  must  be  given  effect.— Bruna- 
wick-Balke-CoUender  Co.  v.  Seattle  Brewing  & 
Malting  Co.,  167  P.  68. 

®s>|47(8)  (Utah)  In  construing  a  written  con- 
tract, the  court  must  consider  all  of  its  terms 
and  relationship  of  parties  to  arrive  at  their 
actual  intent.— Makris  v.  Melis.  167  P.  802. 
€=3 1 64  (Okl.)  Two  agreements  involved  in  ao 
tion  for  oommission  tor  sale  of  automobile  re- 
ferring to  same  subject-matter,  constituted  one 
contract  being  supplementary  to  each  other, 
and  should  be  construed  b^tetlier,  though  not 
dated  at  same  time.— Kelly  t.  Baughman,  167 
P.  80. 

«=>169  (Cal.App.)  Under  Civ.  Code,  {  1636, 
declaring  that  contracts  are  to  be  interpreted 
80  as  to  give  effect  to  the  mutual  intention  ot 
the  parties,  circumstances  surrounding  the  mak- 
ing of  the  contract  cannot  be  considered,  unless 
it  is  doubtful,  uncertain,  or  ambiguous. — Betts 
V.  Orton,  167  P.  1147. 

®=>I69  (Wash.)  In  construingan  oral  contract, 
terms  of  which  are  disputed,  intention  of  par- 
ties must  be  ascertained,  not  only  from  their 
testimony,  but  by  consideration  of  circumstanc- 
es surrounding  contract  and  conduct  of  parties 
before  dispute.— Dickson  v.  Darnell,  167  P. 
937. 

«=>I70(2)  (CaLApp.)  Where  plaintiff  contrac- 
tor, after  work  had  been  stopped  because  of  in- 
crease demanded  by  laborers,  resumed  work  in 
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response  to  letters  written  by  defendants,  set- 
ting forth  their  interpretation  of  contract,  plain- 
tiff mnst  be  deemed  to  have  acceded  to  defend- 
ants' interpretation,  though  not  expressly  as- 
senting.—Bansome  Const.  Co.  ▼.  Von  Schroeder, 
167  P.  1144. 

(B)  Psrtlea. 
<g=>l87a)  (Cal.App.)  Under  Civ.  Code,  }  1559, 
contract  between  investment  company  and  _  its 
president,  embraced  in  company's  resolution, 
that  salary  provided  for  president  should  be  in 
lien  of  Ills  beneficial  interest  in  trust,  subject- 
matter  of  which  was  shares  of  company,  held 
contract  that  trustee  and  other  beneficiaries 
could  enforce  in  president's  action  against  trus- 
tee for  his  beneficial  interest. — Howard  v.  Anglo- 
California  Trust  Co.,  167  P.  177. 

(F)  ComyenMktton. 

«=9229(1)  (Cal.Ajm.)  Contract  for  the  removal 
of  debris  on  land  held  to  fix  a  limit  of  $16,076, 
except  for  certain  increases  in  cost  of  labor. — 
Bansome  Const.  Co.  v.  Von  Schroeder,  167  P. 
1144. 

4=3229(3)  (Utah)  In  an  action  by  an  architect 
for  a  commission,  held,  that  plaintiff  was  enti- 
tled to  recover  commissions  on  estimated  coat 
notwithstanding  increased  cost  over  estimate. — 
Headlund  v.  Daniels,  167  P.  1170. 
4=9233  (Cal.App.)  Where  seller  of  crop  was  to 
look  only  to  amount  realized  after  dednction  of 
"barvestinK  expenses,"  they  included  repairs  to 
necessary  machinery,  rent  for  the  same,  labor, 
etc— Betto  v.  Orton,  167  P.  1147. 

V.  PERFORMANCE   OR   BREACH. 

«=>280(1)  (CaLApp.)  Plaintiff,  who  delivered 
check  for  $500  to  defendant  as  loan  to  another 
to  cover  part  of  price  of  truck  purchased  by 
such  other,  agreement  being  that  she  should 
have  chattel  mortgage  on  truck  to  secure  her, 
held  entitled  to  insist  on  mortgage  formally  ex- 
ecuted, and,  her  request  not  having  been  com- 
plied with,  to  recover  back  her  money. — Stucon 
V.  Buckeye  Mfg.  Co.,  167  P.  174. 
4s»284(4)  (Wash.)  Inspection  by  representa- 
tives of  French  government  of  horses  which 
plaintiff  purchased  for  defendant  to  be  resold 
to  such  buyer  held  binding,  in  absence  of 
fraud,  etc.— Dickson  v.  Darnell,  167  P.  937. 
^s»292  (CaL)  Where,  by  contract  between 
railroad  and  one  doing  work  for  it,  action  of 
road's  chief  engineer  in  approving  vouchers  in 
payment  was  final  and  conclusive  upon  parties, 
the  binding  effect  of  his  decision  was  vitiated 
by  fraud  of  grand  division  engineer  and  of 
voucher  clerk,  inducing  mistake  by  chief  en- 
gineer.—Atchison,  T.  &  S.  F.  By.  Co.  t.  West, 
167  P.  868. 

4s»322(2)  (CaLApp.)  In  action  against  automo- 
bile company  to  recover  amount  plaintiff  agreed 
to  loan  buyer  of  truck  through  company,  corre- 
Qtonctence  between  plaintiff's  attorney  and  de- 
fendant touching  matter  of  execution  of  plain- 
tiff's security  mortgage  held  admissible. — Saxon 
V.  Buckeye  Mfg.  Co.,  167  P.  174. 
4=9322(3)  (CaLApp.)  In  an  action  on  a  con- 
tract for  removal  of  debris  from  land,  evidence 
held  insufficient  to  show  that  defendants*  refusal 
to  make  further  payments  on  account  amounted 
to  a  breach. — Bansome  Const.  Co.  v.  Von 
Schroeder,  167  Pril44. 

4=>322(3)  (Wash.)  In  action  to  recover  under 
a  contract  whereby  plaintiff  purchased  horses 
for  defendants  which  were  intended  for  resale 
to  French  government,  evidence  held  to  show 
agreement  that  inspection  of  French  repre- 
sentatives should  be  final  and  that  defendants 
should  not  be  liable  for  price  of  horses  reject- 
ed.—Dickson  T.  Darnell,  167  P.  987. 

VX.  ACTIONS    FOR    BREACH. 

4s»350(S)  (Cal.App.)  In  an  action  on  a  con- 
tract for  removal  of  mbris  from  land,  eTldenc* 


held  insufficient  to  show  tint  plaintiff  did  not 
repudiate  contract — Ransome  Const,  Ca  ▼. 
Von  Schroeder,  167  P.  1144. 
4=>354  (Cal.)  In  action  by  owner  of  land 
against  contractor  to  erect  building  and  latter's 
surety,  special  verdicts  held  not  inconsistent 
with  general  verdict  for  plaintiff  against  con- 
tractor and  surety.— Tremble  v.  Tuman,  167  P. 
142. 

CONTRADICTION. 

See  Witnesses,  4s»4D5. 

CONTRIBUTORY  NEGLIGENCE. 

See  Appeal  and  Error,  4=>S82. 

CONVERSION. 

See  Trover  and  Conversion:  Gnardian  and 
Ward,  4=>64. 

4=3 1  (CaL)  Civ.  Code  |  1338,  providing  that 
when  will  directs  conversion  of  real  property 
into  money,  such  property  and  all  its  proceeds 
may  be  deemed  personal  property  from  time  of 
testator's  death,  is  merely  declaratory  of  doc- 
trine of  equitable  conversicm.— In  re  Loyd's  Es- 
tate, 167  P.  157. 

4=32  (CaLApp.)  Equitable  conversion  of  lands 
in  Iowa  of  decedent,  a  resident  of  California, 
is  governed  by  the  laws  of  Iowa. — In  re  Loyd's 
Estate,  167  P.  157. 

4=915(2)  (CaL)  Where  will  of  California  dece- 
dent provided  his  Iowa  lands  should  be  sold  and 
proceeds  distributed,  there  was  not  an  actual 
conversion,  but  a  constructive  conversion  mere- 
ly ;  distributees  all  electing  l>efore  sale  to  take 
property  in  kind.— In  re  Loyd's  Estate,  167  P. 
157. 

4=>22(S)  (Cal.)  Children  of  California  decedent 
who  owned  Iowa  lands  and  widow  Aeld  to  ^vo' 
effectuated  reconversion  of  Iowa  lands  wholly 
superseding  equitable  conversion  thereof  into 
money  worked  by  decedent's  wilL— In  re  Xioyd's 
Estate,  167  P.  157. 

Reconversion  of  decedent's  realty  directed  by 
will  to  be  sold,  that  proceeds  may  be  distribut- 
ed, may  take  place  at  any  time  during  period 
of  constructive  conversion  and  prior  to  actual 
conversion  by  sale,  and  is  effected  when  all  par- 
ties beneficially  interested,  by  some  explicit  ac- 
tion, elect  to  take  property  in  original  form. — Id. 

The  joinder  of  a  pretermitted  heir  in  the  re- 
conversion by  the  devisees  of  realty  converted 
by  the  will  into  personalty  is  unnecessa^. — Id. 

Where  there  is  failure  of  all  parties  in  inter- 
est to  join  in  election  to  take  in  kind  lands  di- 
rected by  testator  to  be  sold  for  distribution,  no 
reconversion  takes  place,  and  equitable  conver- 
sion worked  by  will  still  stands,  but  failure  is 
no  bar  to  subsequent  reconversion  by  act  of  all 
parties  in  interest  before  sale.- Id. 

CONVEYANCES. 

See  Assignments  for  Benefit  of  Creditors; 
Chattel  Mortgages;  Deeds;  Executors  and 
Administrators,  4=3397;  Fraudulent  Convey- 
ances; Mortgages. 


CONVICTS. 


See  Pardon. 

CORPORATION  FRANCHISE  ACT. 

See  Taxation,  4=s>15S. 

CORPORATIONS. 

See  Action,  4=>50;  Bankruptcy,  4=>160;  Banks 
and  Banking,  4=>99;  Carriers;  Colleges  and 
Universities;  Contracts,  4=>121;  Counties; 
Municipal  Corporations;  Railroads:  Statutes, 
4=>72;  Taxadon,  4=>47,  155,  375-390;  Tele- 
graphs and  Telephones;  Waters  and  Water 
Courses.  4=»203-263. 
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Z.  nroOHFORATIOir  AITD  OBOAIT- 
IZATION. 

4=s>30(l)  (tJtah)  Where  one  corporation  pro- 
moter was  promised  8,200  shares  of  stoclc, 
should  the  corporation  be  organized,  he  Could 
not  complain  that  the  stock  was  not  issued  to 
blm,  when  the  corporation  was  not  organized, 
in  the  absence  of  proof  that  failure  to  organize 
it  was  doe  to  the  acts  of  the  defendants.— Gray 
V.  BuUen.  167  P.  683. 

n.   OORP'OKATE  EXISTENCE  AND 
FBANCHISE. 

«=5>34(e)  (Or.)  Under  stated  conditions  held 
neither  plaintiff  could  contend,  nor  the  court 
could  bold,  that  defendant  corporation  was  a 
fiction.— Baillie  t.  Columbia  Gold  Mining  Co., 
167  P.  1167. 

IV.  CAFTTAIs  STOCK,  AND  DTVI. 
SENDS. 

(B)   Subscription    to    Moek. 

<3=>90(6)  <N.M.)  As  against  a  corporation  in 
an  action  on  a  subscription  note  its  articles  of 
incorporation  are  competent  to  establish  their 
recitals  as  to  authorized  number  of  shares  of 
capital  stock,  and  that  a  full  number  of  shares 
had  been  subscribed  for  at  incorporation. — 
MorriU  y.  Harris,  167  P.  276. 
4=393  (Wash.)  Mining  company  did  not  violate 
Rem.  Code,  i  3684,  prohibiting  sale  of  stock 
on  assessments  at  office  of  company,  by  holding 
sale  on  street  by  licensed  auctioneer  in  front 
of  one  of  doors  to  building  in  which  company 
had  its  ofBce.— Mitchell  v.  Blue  Star  Mining  Co., 
167  P;  130. 

Under  Rem.  Code  1915,  |  3694,  relative  to  sale 
of  corporate  stodi  for  nonpayment  of  assess- 
ments, it  was  not  necessary  for  by-laws  of  min- 
ing company  so  selling  stock  to  name  place  of 
sale;    proper  notice  being  all  required. — Id. 

(C)   lasn*  of  CertlSeates. 

4s>99(2)  (Cal.)  Principle  that  corporation  may 
Issue  all  of  its  stock  in  payment  for  property 
received  is  applicable  to  case  where  individual 
who  is  alter  ego  of  corporation  transfers  his 
entire  holding  of  stock  to  another. — Sargent  t. 
Palace  Caf6  Co..  167  P.  146. 

(D)  Trmnlifer  of   Sbavoa. 

«s>li6  (Uteh)  Tn  view  of  Comp.  Laws  1907,  i 
330,  a  contract  for  sale  of  corporate  stock  held 
to  obligate  defendants,  sellers,  to  deliver  stiares. 
— Makris  v.  Mclis,  167  P.  802. 
«s»l2l(2)  (Utah)  Sellers  of  corporate  stock 
who  failed  to  deliver  certificates  cannot  defeat 
actions  for  damages  on  ground  that  corpora- 
tion subsequently  became  insolvent,  where  it 
was  solvent  for  more  than  two  years  after  sale, 
during  which  time  shares  were  worth  amount 
paid  therefor.— Makris  v.  Melia.  167  P.  802. 

(IB)  Interest.    Dividend*,    and    New    Moelt. 

<8=>I52  (Or.)  A  minority  stockholder  may  com- 
pel a  declaration  of  dividends  only  on  clear 
showing  of  bad  faith  of  directors  in  accumulat- 
ing a  large  surplus.— Baillie  T.  Columbia  Gold 
M&lng  Co.,  167  P.  1167. 
4=»I55(1)  (Or.)  When  two  persons  owning  all 
the  stock  of  a  corporation  having  no  debts,  ex- 
cept one  share  issued  to  qualify  a  director,  di- 
vided the  proceeds  of  a  sale,  held  that  this 
amounted  to  a  dividend. — In  re  Wilson's  Es- 
tate, 167  P.  580. 

«=>I55(2)  (Or.)  Untn  declared,  dividends  are 
part  of  corporate  property,  and  pass  with  Bale 
or  division  of  stock,  but  when  declared  become 
separate  and  distinct  from  the  stock  and  be- 
long to  the  proprietor  of  the  stock.— In  re  Wil- 
son^s  Kstnte,  167  P.  680. 


V.  MEMBERS   AND    STOOKHOU>EBS. 

(A)  RlKbts  and  lilsbllitlea  aa  to  Corpora- 
tion. 

«»I78  (Blan.)  Stockholder,    not    indebted    to  ■ 
corporation    and    in    good    faith    its    creditor, 
stands  on  equal  footing  with  other  creditors. — 
La  Salle  St.  Trust  &  Saviiucs  Bank  of  Chica- 
go, in.,  v.  Topeka  Milling  Co.,  167  P.  1036. 

(B)  Heetlnirs. 

^s>l93  (Or.)  The  informality  of  a  corporate 
meeting  held  outside  the  state  may  be  waived 
by  the  shareholders  and  the  act  ratified  by 
their  subsequent  consent  and  acquiescent. — ^In 
re  Wilson's  Estate,  167  P.  580. 
<g=9l98  (Wash.)  Voting  trust  created  by  ma- 
jority of  stockholders  to  induce  loan  to  corpo- 
ration held  not  in  violation  of  Rem.  Code  1915, 
§3686,  in  view  of  sections  3693  and  3695.— 
Clark  V.  Foster,  167  P.  908. 

Voting  trust  agreements  are  valid  and  bind- 
ing if  based  upon  a  sufficient  consideration  not 
in  contravention  of  public  policy  or  a  positive 
prohibitory  statute  and  not  sounding  in  fraud  or 
wrong  against  stockholders. — Id. 

Where  a  voting  trust  is  voluntarily  created 
by  majority  of  stockholders  as  a  condition  pre- 
cedent to  a  loan  to  protect  the  lenders,  no  fur- 
ther consideration  is  necessary. — Id. 

(D)  Iilabllltr  <or  Corporate  Debta  and 
AetH. 

(S=3225  (Wash.)  Where  stockholder  sells  shares 
of  stock  to  another  stockholder  under  agreement 
by  which  stock  is  to  be  paid  for  out  of  assets 
of  corporation,  seller  is  liable  to  corporation 
creditors  to  extent  of  value  received.— Garrow 
V.  Fraser,  167  P.  75. 

VI.   OXTZCERB   AND   AGENTS. 
(B)   Antbority   and   Fanctlonii. 

^=3298(3)  (CaLApp.)  Under  by-laws  of  corpora- 
tion, held  that  special  meeting  called  by  four 
directors  was  illegal,  where  no  notice,  either 
written  or  oral  was  served  upon  the  directors 
calling  the  meeting,  and  assessment  levied  pur- 
suant to  such  meeting  was  void. — Beatty  v.  Bi- 
anda,  167  P.  185. 

(O)    RIsbta,   Dntlea,   and    Ijtabllttlea   •■  to 
Corporation  and  Its  Members. 

^3312(4)  (CaL)  Corporate  note  given  for  stock 
sold  by  director  of  private  corporation  to  an- 
other director  held  not  subject  to  rules  making 
void  actions  of  directors  in  dealing  with  prop- 
erty or  credit  of  corporation  to  their  own  ad- 
vantage.—Sargent  V.  Palace  Caf6  Co.,  167  P. 
146. 

€=3314(1)  (N.M.)  Director  of  trustee  corpo- 
ration could  not  assert  that  it  was  not  acting 
as  trustee  for  creditors  of  another  corporation, 
where  his  object  was  to  acquire  a  benefit  from 
his  dealings  with  trust  property.— H.  B.  Cart- 
wright  &  Bro.  V.  United  States  Bank  &  Trust 
Co..  167  P.  436. 

Where  corporation  trustee  assumes  that  real 
estate  is  a  part  of  the  truat  estate,  a  director 
will  not  be  heard  to  say  that  it  was  not  in  or- 
der to  retain  a  profit  made  in  dealing  with  it — 
Id. 

While  a  director  may  deal  with  his  fellow  di- 
rectors as  to  corporate  property,  nothing  but 
his  utmost  good  faith  and  full  disclosure  will 
enable  him  to  retain  a  profit  made  at  corpora- 
tion's expense. — Id. 

Where  a  corporate  trustee  has  power  to  sell 
trust  realty,  a  director  cannot  take  an  option 
on  it  from  his  fellow  directors,  sell  it  at  an 
advance  over  the  option,  and  retain  the  profits. 
—Id. 

(8=»3i6(l)  (Cal.)  Sale  to  corporation  by  its  di- 
rectors of  their  own  property  at  their  own  price 
is  not  void  at  instance  of  corporation  itself  if 
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director  were  only  stockholden  and  onlr  ben- 
eficiaries.—Sargent  V.  Palace  Gaffi  Co,  167  P. 
14tt, 

Vn.   CORPORATE  POWERS  ANB 
UABItlTIES. 

.  (A)   Extent  ttud  Kxerdae  ot  Powers  In 
General. 

^=!>S76  (Wash.)  A  corporation  cannot  ordinari- 
ly purchase  its  own  stock. — Mitchell  v.  Blue 
Star  Mining  Co.,  167  P.  130. 

Assessments  levied  on  stock  in  mining  com- 
pany against  stockholders'  unpaid  stock  sub- 
scriptions constituted  "indebtedness"  for  which 
the  company  could  purchase  the  stock  at  sale 
thereof  by  itself  on  account  of  the  assessments 
not  having  been  paid. — Id. 
<S=:>388(4)  (Or.)  Evidence  in  minority  stock- 
holder's suit  held  to  show  he  acquiesced  in  di- 
version of  corporation's  funds  by  way  of  loan 
or  investment,  and  so  was  not  entitled  to  relief 
on  account  thereof. — Baillie  v.  Columbia  Gold 
Mining  Co.,  16T  P.  1167. 

(B)  Representation  o(  Corporation  br  Of- 
ilcera    and    Aarenta. 

«=4I4(2)  (Utah)  Where  president  who  was 
also  general  manager  of  corporation  was  au- 
thorized to  transact  general  business,  power  to 
execute  note  and  mortgage  will  not  be  ques- 
tioned, especially  where  he  acts  in  good  faith. 
— Passow  &  Song  v.  Wetherbee,  167  P.  350. 
€=>424  (K.M.)  Until  corporation  disavows  its 
note  given  in  parent  of  debt  of  its  officer,  par- 
ty whose  note  is  placed  as  collateral  security 
for  corporate  note  cannot  complain  and  attempt 
to  defend  for  corporation. — Norment  v.  First 
Nat.  Bank,  167  P.  731. 

«s»426(2)  (Or.)  A  voidable  act  by  the  ofBeers 
of  a  corporation  may  be  ratified  by  the  stock- 
holders so  as  to  estop  the  corporation  from 
afterwards  maintaining  an  action  to  nndo  it. — 
In  re  WUaon's  Estate,  167  P.  580. 
«=!>426(7)  (Or.)  Corporation  held  to  have  rati- 
fied, by  failing^  to  disavow,  action  of  owners  of 
stock  in  dividing  proceeds  of  a  sale  of  corpo- 
rate property  between  themselves. — In  re  Wil- 
son's Estate,  167  P.  880.  ■ 
^=»430  (N.M.)  One  taking  note  of  corporation 
in  payment  of  debt  of  its  oflScer  is  put  on  in- 
quiry as  to  oflScer's  authority  to  negotiate  note. 
—Norment  v.  First  Nat.  Bank,  167  P.  731. 

(O)  Property  and  ConT-eranees. 

<8=»^35  (Okl.)  Laws  1907-08,  c.  13.  art.  2,  g  2, 
requiring  corporations,  within  seven  years,  to  sell 
realty  not  necessary  to  the  carrying  on  of  their 
chartered  business,  was  not  as  to  right  to  sell 
such  realty  within  such  period,  repealed  by 
Laws  1907-08,  c.  32,  art.  1.— State  v.  Prairie 
Oil  &  Gas  Co.,  167  P.  756. 

Laws  1907-08,  c.  13,  art.  2,  {  4,  relating  to 
sale  of  realty  of  corporations,  applies  to  all 
corporations  doing  business  in  the  state,  wheth- 
er formed  under  its  laws,  or  laws  previously  in 
force  therein,  or  under  laws  of  any  other  state 
or  territory.— Id. 

(D)   Oontraeta  and  ladebtedneu. 

93»467  (Cal.)  Private  corporation  having  cap- 
ital stock  may  with  consent  of  all  directors  and 
Stockholders  become  accommodation  indorser  of 
commercial  paper,  provided  corporate  creditors 
are  paid.— Sargent  v.  Palace  CaU  Co.,  167  P. 
146. 

Corporation  may  execute  its  note  for  personal 
indebtedness  of  its  sole  stockholder,  and  no  one 
but  creditors  can  complain. — Id. 
«E34A7(2)  (N.M.)  Note  of  corporation  taken  in 
payment  of  debt  of  its  officer  is  not  void,  but 
merely  voidable,  at  instance  of  corporation. — 
Norment  v.  First  Nat.  Bank.  167  P.  731. 

(F)  Civil  Action*. 

«=»503(4)  (Utah)  Comp.  Laws  1907,  jj  2931x1, 
relating  to  venua-  of  transitory  causes  of  acti«a 


arising  without  >the  state,  conferred  mere  per- 
sonal privilege  on  corporatiom  sued  on  cause  of 
action  arising  without  state,  which  could  be 
waived  by  the  corporation.— Dee  v.  San  Pedro, 
L,  A.  &  S.  L.  B.  Co.,  167  P.  246. 

It  required  seasonable  objection  or  motion  in 
some  form  on  part  of  defendant  corporation, 
sued  on  cause  of  action  arising  without  state,  to 
invoke  its  privilege,  under  Comp.  Laws  190'7,  I 
2931x1,  to  be  sued  in  county  where  it  had 
principal  place  of  business,  etc.,  and  to  hiiag 
it  within  cognizance  of  court. — Id. 

Defendant  corporation  held  to  have  waived 
privilege  of  change  of  place  of  trial  by  not  re- 
newing its  motion  therefor  after  it  appeared  in 
testimony  that  plaintifE  was  not  bona  fide  pur> 
chaser  of  the  cause  of  action  a  fact  which  de- 
fendant did  not  negative  in  its  motion,  and 
which  entitled  it  to  the  change.— Id. 

VXEI.   IHSOI.VEirCT  AND  REOEIVEBS. 

^=9544(1)  (Wash.)  Where  at  time  of  convey- 
ance to  creditor  corporation's  assets  eaualed  only 
one-half  of  its  debts,  and  it  was  anaole  to  pay 
in  ordinary  course  of  business,  it  was  insolvent, 
and  conveyance  could  be  set  aside  at  suit  of  re- 
ceiver.— Jones  V.  Hoquiam  Lumber  4c  Shin^e 
Co.,  167  P.  117. 

<S=»544(2)  (Utah)  Doctrine  that  assets  of  in- 
solvent corporation  constitute  trust  fund  for 
payment  of  creditors  pro  rata  and  without  pref- 
erence is  inapplicable  in  this  state.— Passow  & 
Sons  T.  Wetherbee,  167  P.  350. 
®=3544(2)  (Wash.)  Assets  of  insolvent  corpora- 
tion constitute  trust  fund  for  payment  of  its 
debts,  in  which  all  creditors  are  entitled  to  share 
ratably. — Simpson  v.  Western  Hardware  &  Met- 
al Co..  167  P.  113. 

<es>548(3)  (Utah)  Plaintiff  could  not,  without 
offering  to  restore  money  paid,  invoke  aid  of 
equity  to  have  declared  illegal  foreclosure  of 
mortgage  of  defunct  corporation  assigned  to 
creditor  who  paid  money  therefor.— Passow  & 
Sons  V.  Wetherbee,  167  P.  860. 
«=>550(7)  (N.M.)  A  corporation's  agreement 
under  seal  transferring  all  its  property  and 
assets  to  another  corporation  as  trustee  for 
conversion  and  distribution  to  creditors,  etc, 
created  a  trust  in  favor  of  the  creditors  accept- 
ing it— H.  B.  Cartwrjght  &  Bro.  y.  United 
States  Bank  &  Trust  Co.,  167  P.  436. 
®=»557(4)  (Or.)  Court  of  equity  may,  in  aid 
of  minority  stockholder  against  fraud  <rf  ma- 
jority, grant  a  receivership,  not  working  dis- 
solution of  corporation;  L.  O.  L.  {  1108,  not 
abridging  such  inherent  power. — ^Baillie  T. 
Columbia  Gold  Mining  Co.,  167  P.  1167. 
€=3566(1)  (CaLApp.)  Former  lessee  who,  for  a 
stipulated  monthly  payment  to  be  paid  by  a  cor- 
poration, surrendered  lease  to  enable  owner  to 
give  lease  to  the  corporation  held  to  have  no 
preferred  claim  on  corporation's  insolvency. — 
People  V.  California  Safe  Deposit  &  Trust  Co., 
167  P.  181. 

9=»566(5)  (Kan.)  Intervening  stockholder,  hold- 
ing judgment  against  corporation  in  receiv- 
ership, held  entiUed  to  share  equally  with  cred- 
itors in  proceeds  of  corporate  property  appro- 
priated and  sold  by  them.— La  Salle  St.  Trust 
&  Savings  Bank  of  Chicago,  M.,  t.  Topeka 
Milling  Co.,  167  P.  1036. 

®=3568  (Cal.App.)  Where  assets  ot  insolvent 
corporation  will  pay  its  obligations  in  full,  cred- 
itor should  be  allowed  interest  upon  his  claim, 
based  on  written  contract,  from  date  of  respec- 
tive sums,  in  view  of  Civ.  Code,  S  1917.— People 
V.  California  Safe  Deposit  A  "Trust  Co.,  167 
P.  181. 

X.  GOKSOXJDATION. 

Q=»590(S)  (Kan.)  Where  one  corporation  goes 
out  of  business,  transferring  its  assets  to  an- 
other so  that  practical  merger  results,  liability 
of  new  company  for  debts  of  old  is  .measured 
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by  valB*  of  property  to  which  creditors  o*  old 
company,  had  right  to  look  for  payment  of  their 
claims.— Jackson  t.  Knights  and  Ladies  of  the 
Orient,  167. P.  1046. 

♦=>59l  (Kan.)  In  action  to  require  corporation 
to  pay  debt  of  fraternal  beneficiary  association, 
because  it  had'  acqiiired '  all  its  assets,  burden 
of  pioof  was  on  plaintiff  to  show  that  other 
than  exempt  assets  were  acquired  hy  corpora- 
tion.—Jackson  T.  Knights  and  Ladies  of  the 
Orient,  167  P.  1048. 

XX.  DISSOrVTION  AND  FOBFEITTTRE 
OF    FBAKCHISE. 

9=»628  CUtah)  Corporation  which  has  for- 
feited charter  for  nonpayment  of  corporation 
tax  under  I4iw8  1909,  c.  106,  §  5,  may  in  good 
faith  make  preferences  among  creditors  so  long 
as  not  interfered  with  in  equitable  proceed- 
ing.—Passow  &  Sons  T.  Wetherbee,  167  P.  350. 

CORPUS  DELICTI. 

See  Larceny,  ^956^. 

CORROBORATION. 

See  Criminal  Law,  9=»611. 

COSTS. 

See    Executors    and    Adminiatrators,    9=s4X; 
Usury,  <S=»125; 

I.  NATURE,  OBOUNDS.  AND  EXTENT 
OF  BIGHT  IN  GENERA!.. 

*=»7I  (Cal.)  In  action  against  partnership  ,.to 
recover  deposit,  brought  under  mistaken  belief 
that  contract  for  purchase  of  land  was  with  it, 
and  not  with  partner,  partnership  is  not  enti- 
tled to  costs  on  judgment  in  its  favor,  where  it 
knew  of  mistake  when  deposit  made,  and  plain- 
tiff did  not  learn  truth  until  after  auit.— Bom 
T.  Castle,  167  P.  188. 

▼.  AMOUNT,  BATE,  AND  ITEMS. 

«=>I84(7)  (Or.)  Under  L.  O.  L.  K  566,  567, 
defendants  in  suit  in  equity,  who  by  their  an- 
swer showed  that  suit  involved  title  to  land 
and  that  ordinary  action  of  ejectment  was  prop- 
er, are  not,  court  having  sustained  their  con- 
tention and  dismissed  the  suit,  entitled  to  claim 
as  costs  fees  paid  witnesses.— Macleay  Estate 
Co.  V.  Miller,  167  P.  575.  ^"mie 

VX.  TAXATION. 

^219  (Or.)  Where,  after  service  of  cost  bill 
defeated  party  filed  objections,  such  objections 
wiU  not,  under  L.  O.  L.  §§  569,  570,  be  dis- 
regarded because  they  were  filed  before  suc- 
cessful party  actually  filed  his  cost  bill.— Mac- 
leay Estate  Co.  v.  Miller,  167  P.  575. 

''^Sv.J9?*JI.^?^^^  O*  EBBOB,  AND  ON 

NEW  TBIAI,  OB  MOTION  TBEBE- 

FOB. 

<S=>230  (Or.)  Although  both  parties  appeal, 
where  reversal  of  judgment  operated  to  defend- 
ant s  advantage,  it  was  entitled  to  costs  and 
disbursements.— Maxson  v.  Ashland  Iron  Works. 
167  P.  271. 

«»238(1)  (Wash.)  Respondent,  not  having  ap- 

S eared  on  appeal,  is  not  entitled  to  costs  here.— 
iond  v.  Marr,  167  P.  132. 
®=»254(5)  (Or.)  Under  L.  O.  L.  fg  569  and  931, 
expense  of  stenographic  transcript  used  on  ap- 
peal may  or  may  not  be  taxable,  depending  upon 
whether  judgment  is  reversed  or  affirmed-;  time 
of  filing  supplementary  cost  bill  commencing  to 
run  from  date  of  entry  of  judgment  on  man- 

^5i*'~*"*®P''6'"J  '•  Inman-Poulscn  Lumber  Co.. 
167  P.  785. 

€=»264  (Or.)  Expense  of  a  stenographic  tran- 
script   of   testimony    used    on    appeal   must   be 


claimed  ttnd  taked  in  t&e  drcnit  and  not  Su- 
preme Court— Shepherd  t.  Inman-Ponlsen 
Lumber  Co..  167  P.  785. 

IX.  IN  ORnciNAL  FBOSECUnONB. 

<S=»290  (Or.)  Under  L.  O.  L.  J  8163,  a  defend- 
ant, on  acquittal  in  a  crimintQ  prosecution,  it 
not  entitled  to  costs  (section  677).— State  ▼. 
Amsden,  167  P.  1014. 

COUNTERCLAIM. 

See  Set-Off  ajDd  Counterclaim. 

COUNTIES. 

See  Limitation  of  Actions,  €=>39,  111;  Offlcen, 
®=>70%. 

H.   GOVERNMENT  AND  OFFICERS. 
(D)  Conatr  Seat. 

®s>35(l)  (Or.)  Proceedings  for  removal  of 
county  seat  pursuant  to  Laws  1913,  pp.  21-29|, 
althouf^h  not  in  compliance  with  L.  O.  L.  $S 
2877-2885,  held  valid  in  view  of  initiative  and 
referendum  measures  Const  art  4,  )K  1,  la,  and 
L.  O.  U  iil  3470-^85.— Barber  V.  Johnson.  167 
P.  800. 

ITixing  of  counto  seat  pursuant  to  Laws  1913, 
pp.  21-29,  was  "legislabon"  within  Const,  art 
4,  S  la,  reserving  to  voters  of  every  municipali- 
ty and  district  initiative  and  referendum  as  to 
looal,  special,  and  municipal  legislation. — Id. 

Where  notice  of  election  for  location  of  a  per- 
manent .  county  seat  was  given  by  mailing 
pamphlet  to  every  voter  as  required  by  initia- 
tive measuro  L.  O.  L.  j  3478,  location  was 
valid  although  notice  of  general  election  at 
which  the  question  was  voted  on  failed  to  noti- 
fy electors  that  question  would  be  submitted. 
-Id. 

(C)  Coamty  Boitra. 

*=>47  (Cal.)  Pol.  Code,  S  4041,  as  amended  by 
St.  1913,  p.  667,  circumscribiug  aU  grants  of 
power  to  boards  of  county  supervisors  witbiii 
"snob  limitations  and  restrictions  as  are  sub- 
scribed by  law,"  neither  adds  to  nor  detracts 
from  the  force  and  effect  of  the  powers  granted. 
—City  of  Los  Angeles  v.  Lewis,  ld7  P.  390. 
€=»57  (Wash.)  A  board  of  county  commission- 
ers is  a  legislative  body,  and,  when  acting' with- 
in its  scope  and  discretion,  its  action  is  final) 
if  in  good  faith  and  without  fraud  in  law  or  in 
fact  'as  to  those  whom  it  serves. — Bier  v.  Clem- 
ents, 167  P.  903. 


m.  PBOPEBTY,     CONTRACTS, 
LIABiriTIES. 


AND 


(A)  Pabllo  BnlldlnKa  and  Other  Propertr* 

<g=>l05(2)  (Cal.)  Under  Const  art  4,  S  1,  as 
to  initiative  and  referendum,  voters  may  com- 
pel reference  on  resolution  for  erection  of  coun- 
ty building;  such  resolution  being  legislative 
in  character.— Hill  ▼.  Board  of  Sup  rs  of  Butte 
County,  167.  P.  514. 

(B)  Contract*. 

€=»il3(l)  (Okl.)  Board  of  county  commission- 
ers cannot  make  binding  contract  for  services 
for  county,  unless  contract  is  specifically  au- 
thorised by  law  or  necessarily  incident  to  per- 
formance of  duty  specifically  lodged  in  board  by 
law. — Jackson  v.  Board  of  Cotuty  Com'rs  of 
Garvin  County,  167  P.  227. 
«:=>II3(6)  (Old.)  Under  express  provision  of 
Bev.  Lttwa  1910,  S  1737,  board  of  county  com- 
missioners on  treasurers  application  therefor 
may  employ  additional  clerical  force  and  fix  their 
compensation  if  force  is  approved  by  treasurer. 
—Jackson  v.  Board  of  County  Com'rs  of  Garvin 
County,  167  P.  227. 

®=3l29  (Okl.)  Allegations  of  petition  in  action 
for  services  under  oral  contract  with  board  of 
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county  conunissioneis  held  not  to  state  a  cause 
of  action.— Jackson  t.  Board  of  County  Com'ra 
of  Ganrin  County,  167  P.  227. 

ZV.  FISCAX.  MCANAOEMEMT,  PVBUC 

DEBT,  SECURITIES,  AND 

TAXATIOK. 

«=9l96(3)  (Wash.)  Where  two  of  three  coun- 
ty commissioners  secretly  decided  to  build  a 
courthouse,  procured  buyers  for  the  bonds, 
without  opportunity  for  bids,  at  excessive  in- 
terest rates,  and,  without  estimate,  procure- 
ment of  site,  or  discussion,  passed  the  whole 
proceeding  at  a  meeting  of  the  board,  its  action 
was  in  bad  faith,  and  issuance  of  the  bonds  will 
be  enjoined.— Bier  t.  ClemenU,  167  P.  903. 

COUNTY  BOARDS. 

See  Counties,  <S=>47,  67. 

COUNTY  SEATS. 

See  Counties,  4=>35. 

COURT  COMMISSIONERS. 

^=93  (Wash.)  Where  death  of  plaintiff  in  ac- 
tion to  rescind  exchange  of  properties  prevented 
reconveyance  by  plaintiffs,  commissioner's  deed 
would  convey  all  title  of  surviving  plaintiff,  as 
well  as  all  title  vested  in  estate  of  deceased 
plaintiff.— Ktate  v.  Smith,  167  P.  91. 

Commissioner's  deed,  recouveying  to  defend- 
ants, in  action  for  rescission  of  exchange  of 
properties,  property  conveyed  by  them  to  plain- 
tiffs, can  be  made  with  special  warranties  re- 
quired by  judgment  of  rescission,  obligatory  on 
surviving  plaintiff  and  on  estate  of  deceased 
plaintiff,  and  to  warranties  defendants  must 
look  for  relief  for  negligent  act  of  plaintiffs 
which  caused  loss. — Id. 

COURTS. 

See  Appeal  and  Error,  4=s>185,  477;  Constitu- 
tional Law,  ^=>70;  Contempt;  Court  Com- 
missioners; Criminal  Law,  ®=398;  Deposits 
in  Court;  Habeas  Corpus,  ^=>41;  Judges; 
Justices  of  the  Peace;  Prohibition;  Bemoval 
of  Causes;  Taxation,  «=3494;  Trial,  «=>374- 
404. 

I.  NATITRE,  EZTEirr,  AND  EXERCISE 
OF  JITRISBIOTION  IN   GENERAL. 

4=s>7  (Okl.)  Not  every  action  growing  out  of 
transactions  concerning  real  property  ia  local, 
and  where  the  decree  sought  is  to  operate  on  the 
person,  and  not  upon  the  real  property,  the 
location  of  the  property  indirectly  affected  is 
not  material.— Continental  Gin  Co.  v.  Arnold, 
167  P.  613. 

ZI.   ESTABLISHMENT,    ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(A)  Creation  amd  Constltvtloit,  and  Ooart 
OflIee««. 

«=»42(5)  (Utah)  Laws  1917,  c.  107,  authorii- 
ing  certain  cities  to  create  municipal  courts,  is 
void.— State  v.  Barker,  167  P.  262. 

(O)  Rales  of  Cowt  and  Oondaet  of  Baal- 
aeaa. 

«s»80(l)  (CaULpp.)  No  warrant  exists  for  a 
rule  requiring  peremptory  challenges  to  be 
made  by  writing  the  jurors  name  upon  a  slip 
of  paper  and  passing  it  up  to  the  trial  judge; 
no  record  thereof  being  made. — People  v.  I^rtle, 
167  P.  652. 

(D)  Kalea      of      Deelalon,      Adjndleatlona, 
Oplaloaa.   and   Records. 

«s>IOI  (Wyo.)  Plaintiff  in  error,  who  person- 
ally argued  his  case  and  knew  that  one  of  the 
judges  was  suffering  from  'illness  from  which 
ite  Bubaequently  died,  htid  to  have  no  Kronnd 


of  complaint  because  case  was  decided  by  two 
justices.— Stanton  v.  Chicago.  B.  ft  Q.  B.  Co.. 
167  P.  709. 

nZ.  COURTS   OF   GENERAL   ORIG- 
INAL JURISDICTION. 
(A)  Oroaada    o<    Jnrisdietloa    la    General. 

$=>I20  (Cal.App.)  The  superior  court  is,  under 
Const,  art.  6,  f  6,  wiUiout  jurisdiction;  the 
money  demand  being  for  less  than  $300,  and  it  . 
being  without  jurisdiction  to  enforce  the  lien 
invoked. — Stephens  v.  Weyl-Zuckerman  &  Co., 
167  P.  171. 

V.  COURTS  OF  PROBATE  JURISDIC 

TION. 

«5>20l   (Or.)  Under  Const  art  7,  i  12,  and 

L.  O.  Ia  Is  934,  936,  and  1303,  county  court, 
as  incidental  to  direction  how  distribution  shall 
be  made,  may  construe  a  will.— In  re  Wilson's 
EsUte,  167  P.  680. 

VI.  COURTS  OF  APPELLATE  JURIS- 

DICTION. 
(A)  Oroaada  of  Jnriadletloa  la  Cteneral. 

i3=»207(5)  (Nev.J  By  Const,  art  6,  J  4,  con- 
ferring jurisdiction  upon  Supreme  Court  to  is- 
sue writs  of  prohibition,  intention  of  framera 
was  to  confer  right  to  issue  writ  as  it  had  been 
recognized  at  common  law. — O'Brien  v.  Ttov»- 
dale,  167  P.  1007. 

Vn.   UNITED   STATES   COURTS. 
(O)   Sapreme  Coort. 

€=9396  (6)  (Nev.)  To  suggest  or  set  up  a  fed- 
eral question  for  the  first  time  in  a  petition  for 
rehearing  in  the  highest  court  of  the  state  ia 
not  in  time.— Wren  v.  Dixon,  187  P.  324. 
«=>397  (Nev.)  Petition  for  writ  of  error  on 
ground  that  federal  question  sought  to  be 
raised  did  not  exist  until  after  filing  of  the 
court's  opinion  would  be  denied  where  opinion 
was  within  agreed  statement  of  facts  on  which 
the  case  was  tried,  on  a  matter  not  material 
to  decision.— Wren  ▼.  Dixon,  167  P.  324. 

VHZ.  CONCURRENT  AND   CONFLIOT- 

INO  JURISDICTION,  AND 

OOHITT. 

(A)  Conrts  of  Same  State,  aad  Traaafer  off 
Canaea. 

«=3480(3)  (Or.)  Comity  forbids  circuit  court 
of  one  county  to  enjoin  execution  of  judgment 
of  another,  without  showing  of  gravest  urgency. 
—Hume  V.  Bice,  167  P.  578. 
«=9484  (Wash.)  Under  Rem.  Code  1016,  {f  46, 
1774,  and  7671—29,  actions  for  penalties  or  fines 
declared  by  city  ordinance  and  exceeding  flOO 
cannot  be  transferred  by  change  of  venue  from 
police  court  of  city  of  the  third  class  to  a  jus- 
tice court.— State  v.  Woolson,  167  P.  1088. 

COVENANTS. 

See  Landlord  and  Tenant,  4=9182. 

n.  CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Co-reaanta  aa  to  Uae  of  Real  Property. 

4=951(2)  (Wash.)  Occupancy  of  residence  prop- 
erty by  members  of  Catholic  sisterhood  fcda  not 
violation  of  restrictive  clause  in  deed,  providing 
that  property  should  be  used  for  residence  pur- 
poses only.— Hunter  Tract  Improvement  Co.  v. 
Corporation  of  Catholic  Bishop  of  Nisqually, 
167  P.  100. 

(D)  OoTeaanta    Raanlas    'with    the    I.and. 

4=970  (N.M.)  Covenant  of  irrigation  company 
to  permanently  maintain  canal  and  flow  of  wa- 
tpr  therein  is  not  a  personal  covenant,  but  a 
covenant  running  with  the  land,  and  a  convey- 
ance of  canal  to  another  releases  the  covenan- 
tor.—BoUea  T.  Pecos  Irr.  Co.,  167  P.  280. 
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«s»79(l)  (Wadi.)  Bemote  xrantM  cannot  re- 
cover on  covenants  of  bis  remote  fcrantor  wh«« 
he  knew  of  failure  of  consideration  for  deed,  and 
gave  nothing  to  his  immediate  itrantor  other 
than  credit  upon  past-due  debt,— Eves  v.  Cur- 
tias.  167  P.  748. 

m.  PERFORMANCE  OR  BREACH. 

«s»  100(1)  (Kan.)  Grantee  under  deed  con- 
taining full  covenant  of  warranty  to  land  con- 
stitutuig  public  highway  by  dedication  and  ac- 
ceptance was  entitled  to  recover  value  of  land 
in  action  for  breach  of  covenant.— Turner  v. 
State  Bank  of  Ottawa,  167  P.  106& 

COVERTURL 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  €=9094;  Evidence,  «» 
588;  Witnesses,  «=33S1-M6. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Creditors'  Suit;  Fraudulent 
Conveyances;   Principal  and  Surety,  4=>169. 

CREDITORS'  SUIT. 

See  Assignments  for  Benefit  of  Creditors,  ^=> 
288;  Corporations,  4=3648;  Fraudulent  Con- 
veyances, 4=3271-301. 

4=>I6  (Kan.)  Where  petition  stated  cause  of 
action  in  proceedings  in  aid  of  execution  with- 
in Gen.  St  1915,  §  7426  (Code  Civ.  Proc.  § 
522),  formality  of  useless  execution  was  not 
essential.— Byron  State  Bank  v.  Creek,  167  P. 
1063. 

4=>30(1)  CKan.)  Petition  In  aid  of  execution 
Aeld  to  state  a  cause  of  action  within  Qen.  St. 
1915,  i  7428  (Code  Civ.  Proc.  |  622)  as  against 
defendant  bank  which  had  been  summoned  as 
garnishee  in  the  action.— Byron  State  Bank  v. 
Creek,  167  P.  1053. 

CRIMINAL  LAW. 

See  Assault  and  Battery,  ^74, 96;  Bail;  Bas- 
tards, 4=»65;  Burglary;  Conspiracy;  Consti- 
tutional Law,  «s>208,  258,  266;  Contempt; 
Costa,  4=>290;  Ehnbezzlement;  Extradition; 
False  Pretenses;  Fines;  Grand  Jury;  Homi- 
cide; Indictment  and  Information,  4=35S,  114, 
171;  Intoxicating  liquors,  <8=»137-239;  Lar- 
ceny; Malicious  Mischief;  Malicious  Prosecu- 
tion; Partnership,  4=3l75:  Perjury;  Rape, 
«=936;  Sales,  «=>484;  Statutes,  9=>11S; 
Threats. 

I.  XATURE  Aim   EIiEMElTTS   OF 

CRIME  AND  DEFENSES 

IN  GENERAI- 

^s>30  (N.M.)  A  crime  is  not  committed  if  the 
mind  of  the  person  doing  the  unlawful  act  is  in- 
nocent, but  his  guilty  intent  must  be  proved.— 
State  V.  Blacklock.  167  P.  714. 
«=»24  (Wash.)  Where  intent  which  is  element 
of  crime  relates  to  peater  crime  than  that  ac- 
complished, intent  is  not  presumed  from  act 
done.— State  v.  Clark,  167  P.  84. 
«s>42  (CaL)  Under  Pen.  Code,  |  1324,  pro- 
viding for  immuni^  to  witnesses,  where  de- 
fendant, charged  with  murder,  had  been  called 
as  witness  on  preliminai<y  examination  of  an- 
other, and  had  been  sworn  and  testified,  in- 
criminating himself,  without  instruction  as  to 
rights,  statute  not  having  been  read,  defendant 
was  immune  from  prosecution.— People  v.  Fry- 
er, 167  P.  382. 


nr.  jmusDionoN. 

4=s>93  (Okl.Cr.Ap^.)  District  aAd  superior 
courts  have  exclusive  jurisdiction  to  try  (lend- 
ers charged  under  habitual  criminal  statute. — 
Tucker  v.  State,  167  P.  687. 
4=>93  (Okl.Cr-App.)  District  courts  have  ju- 
risdiction to  try  offenders  charged  with  viola- 
tion of  habitual  criminal  statute.— State  v.  Win- 
dell,  167  P.  640. 

V.  VENUE. 
(A)    Pl*e«  of  BrlnarlnK  Froaeeatloa. 

4=3)12(9)  (CaI.App.)  Delivery  of  express  re- 
ceipt for  suit  case,  containing  stolen  property 
and  key  to  the  suit  case,  held  a  constructive 
delivery,  giving  superior  court  of  the  county 
jurisdiction  of  prosecution  for  receiving  stolen 
goods.— People  v.  Silvaa,  167  P.  1156. 

(B)  Cksnare  of  Venae. 

€=»I30  (CaLApp.)  Under  Pen.  Code,  i  1034, 
requiring  that  application  for  change  d  venue 
be  in  writing,  defendant's  oral  motion  for  audi 
change  was  properly  denied^— People  v.  Nolan, 
167  P.  642. 

<Ss3r  34(2)  (CaLApp.)  Defendant's  affidavit, 
supporting  motion  for  change  of  venue,  merely 
stating  that  he  firmly  believed  and  in  fact  knew 
that  it  was  impossible  for  him  to  secure  a  fair 
and  impartial  trial  at  hands  of  jury  drawn  from 
particular  community,  was  insufficient — ^Peo- 
Ide  v.  Nolan,  167  P.  642. 

VTH.  FREriMINART  COMPX.AINT, 
AFFIDAVIT,  IXrARRANT,  EX- 
AMINATION. COMMITMENT, 
AND   SUMMART  TRIAI.. 

<S=3238  (CaI.App.)  Evidence  held  sufficient  to 
establish  reasonable  or  probable  cause  to  believe 
that  the  defendants  had  committed  the  crime  of 
larceny,  so  as  to  authorize  commitment  by  the 
examimng  magistrate.— Ex  Parte  Clark,  167  P. 
1143. 

Z.   EVIDENCE. 

(A)  Jadleial     BTotioe,     Preanmptlons,    sad 

Bnrdaa  of  Proof. 

4=»308  (Wash.)  Presumption  of  defendant's  in- 
nocence is  rebuttable,  and  must  yield  to  evi- 
dence.—State  V.  Gray,  167  P.  961. 

(B)  Facta    la    Isane   aad    Relevaaf   to    im» 

■aes,  and  Rea   Geatie. 

^3>3SI(3)  (NJll)  Flight  or  concealment  of 
accused  raises  no  presumption  of  law  of  guilt; 
but  it  is  a  fact  which  may  be  considered  by  the 
jury,  and  from  which  they  may  draw  an  infer- 
ence of  guilt,  in  absence  of  explanation. — Stat* 
V.  Rodrigues,  167  P.  426. 
4=3363  (Okl.Cr.App.)  Circumstances  and  dec- 
larations contemporaneous  with  the  main  fact 
under  consideration  or  so  nearly  related  to  it 
as  to  illustrate  ita  character  are  admissible 
as  parte  of  the  res  gest«e.— Fields  v.  State,  107 

(C)  other  OSoases,  and  Character  of  Ac- 

eaaed. 

4=3369(2)  (Okl.Cr.App.)  On  trial  of  one 
charged  with  larceny  of  mules,  it  is  competent 
to  prove  all  facts  in  connection  with  theft  which 
are  calculated  to  shed  light  on  truth  of  matter 
in  controversy,  though  they  disclose  commission 
of  other  crimes.— Tudor  v.  State,  167  P.  341. 
4=337 1  (1)  (Wash.)  In  prosecution  for  assault  in 
first  degree,  evidence  of  defendant's  belligerent 
conduct  and  mood  prior  to  the  shooting  held  ad- 
missible under  rule  as  to  evidence  of  other  of- 
fenses to  prove  intent. — State  v.  Clark,  167  P. 
84. 

®=>37l(l)  (Wash;)  In  prosecution  under  Rem, 
Code  1916,  I  2629,  for  removing  personal  prop- 
erty held  under  conditional  sale,  that  defendants 
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sold  automobile  after  removing  it  from  the  coun- 
ty was  competent  for  purpose  of  showing  intent 
to  defraud,  although  it  also  disclosed  separate 
crinje.— State  v.  Brummett,  167  P.  120. 
$s>372(2)  (Cal.App.)  In  prosecution  under  in- 
dictment charging  defendant  wUlfully  and  un- 
lawfully kept  a  place  where  alcoholic  liquor 
was  sold,  served,  and  distributed  on  April  18th, 
evidence  of  sales  of  liquor  made  April  15th, 
16th,  and  17th  was  competent— People  v.  No- 
lan, 167  P.  642. 

®=>376  (Colo.)  Ordinarily  accused's  character 
cannot  be  impeached  by  prosecution  in  first  in- 
stance—Ray V.  People,  167  P.  954. 

(XI)  Beat  and   Sceondarr  and  Demonatra- 
tlve  BTidenoe. 

^=»404(1)  (N.M.)  In  a  murder  case,  admission 
of  portion  of  skull  of  deceased,  properly  iden- 
tified, is  not  error;  it  being  necessa^  to  illus- 
trate nature  of  wound. — State  v.  Rodriguez, 
167  P.  426. 

9=>404(4)  (Kan.)  It  was  not  necessary  for  state 
to  negative  change  of  condition  and  appear^ 
ance  before  offering  in  evidence  clothes  taken 
from  the  body  of  deceased. — State  v.  Schwenk, 
167  P.  743. 

Clothes  which  deceased  wore  when  shot  show- 
ing no  powder  marks  or  bums  such  as  follow 
shooting  at  dose  range,  held  admissible  in  evi- 
dence.— Id. 

(F)  Admlaalona,   Dedaratlona.   and   Bear- 
aay. 

«=»409  (Or.)  Under  I*  O.  L.  18  711,  868,  It  is 
not  the  law  that  when  the  state  proves  defend- 
ant's statements,  the  favorable  parts  must  be 
given  as  much  effect  as  the  unfavorable  parts. — 
tate  V.  Ausplund,  167  P.  1019. 
<8=42l(l)  (Okl.Cr.App.)  On  trial  for  main- 
taining liquor  nuisance,  evidence  of  general 
reputation  of  place  &s  a  place  where  intoxicat- 
ing Uquors  were  kept  was  admissible. — Cameron 
V.  State,  167  P.  339. 

(I)   Opinion  Bivldence. 

9=>472  (Ca].App^)  Either  par^  in  a  proper 
case  may  introduce  expert  testimony  as  to  the 
identity  of  disputed  handwriting. — People  v. 
Lytle,  167  P.  552. 

€=>494  (Cal.App.)  The  jury  should  apply  the 
same  rules  to  expert  testimony  that  are  applica- 
ble to  other  testimony  in  determining  its 
weight— People  t.  Lytle,  167  P.  552. 

(J)  TeatUnonT  of   Aeoomplloea   and  Cod«- 
fendiuita. 

<s»507(5)  (Cal.App.)  One  who  had  no  part  in 
burglary,  but  received  property  would  not  be 
"accMnplice"  within  St.  1915,  p.  760,  not  being 
liable  to  prosecution  for  identical  offense.— Peo- 
ple V.  Evans,  167  P.  190. 

4=>S07(5)  (Colo.)  A  thief  who  stole  ores  held 
an  "accomplice"  of  accused  who  was  charged 
with  knowingly  buying  same. — Moynahan  v.  Peo- 
ple, 167  V.  1176. 

$=»5I  t  (1)  (Colo.)  Testimony  of  an  accomplice 
should  be  received  with  caution,  and,  unless  cor- 
roborated by  independent  evidence,  or  unless  so 
clear,  after  a  consideration  of  all  evidence,  as 
to  convince  jury  beyond  a  reasonable  doubt  of 
accused's  guilt,  will  not  support  conviction.— 
Moynahan  t.  People,  167  P.  1176. 

(K)  Coafoaaiona. 

^=>5I7(4)  (Cal.App.)  To  establish  corpus  de- 
licti necessary  to  render  defendant  s  confession 
admissible,  it  is  not  necessary  to  show  that  the 
crime  was  committed  by  deiendant— People  v. 
Flores,  167  P.  413. 

«=35I7(4)  (Wash.)  In  prosecution  of  druggist, 
under  Rem.  Code  1915,  §  6262—22,  for  having 
had  in  possession  intoxicants  in  excess  of  quan- 
tity allowed  bf  law,  defendant'*  admissiona. 


amounting  to  confession,  were'  admissible  with 
other  cdrcumatances  tO'  establish  corpus  delicti. 
—State  ▼.  Gray,  167  P.  95L 
9=^9 1 9(9)  (Cal.App.)  Voluntary  confession 
held  admissible,  though  made  in  answer  to 
questions  while  under  arrest  and  in  custody. — 
People  V.  Flores,  167  P.  413. 
«=>520(5)  (Okl.Cr.App.)  After  county  attor- 
ney lived  up  to  his  agreement  to  dismiss  prose- 
cution on  return  of  stolen  property,  if  injured 
party  did  not  come  back  to  tesoCy,  and  tii« 
property  was  returned  and  confession  made  and 
such  party  came  back  to  testify,  subsequent  ad> 
mission  of  accused's  confession  was  not  reversi- 
ble error.— Smallwood  v.  State,  167  P.  1154. 
9=3530  (Kan.)  Written  statement  signed  by  de- 
fendant voluntarily  made  while  defendant  was 
rational,  and  which  was  read  to  her  before  it 
was  signed,  was  admissible.— State  T.  Schwoik. 
167  P.  743. 

(S=>53l(3)  (Cal.App.)  Foundation  k«i<I  hdd  for 
admission  of  defendant's  incriminating  state- 
ments, assuming  that  th^  were  confessions,  by 
questions  as  to  voluntary  character.— People  ▼. 
Flores,  167  P.  413. 

(Ii)    BlTidence  at  PrellmlnarT-  Kxaantnatlom 
or  at   Pormer  Trial. 

<S=>547(4)  (Okl.Cr.App.)  Transcript  of  testi- 
mony of  witness  taken  at  examining  trial  and 
properly  preserved  is  admissible,  when  it  ia 
shown  that  witness  is  beyond  Jurisdiction,  and 
cannot  he  secured  at  trial  of  cause. — Smallwood 
V.  State,  167  P.  1154. 

(M)  Weiarlit  and  SntBefeneT* 

®=>56l(l)  (N.M.)  Reasonable  doubt  is  such 
doubt  as  would  cause  a  reasonable  and  prudent 
man,  in  the  graver  and  more  important  affairs 
of  life,  to  pause  and  hesitate  to  act  upon  truth 
of  matter  charg^;  but  a  reasonable  doubt  is 
not  a  mere  possibility  of  innocence,  nor  a  ca- 
price, shadow,  or  specolation  as  to  innocence 
not  arising  out  of  evidence  or  want  of  it— 
^tate  V.  Rodriguez,  167  P.  426. 
4=>S64(1)  (CaLApp.)  In  prosecution  under  Pen. 
Code,  i  270,  for  failing  to  provide  necessary 
food,  etc.,  for  minor  son,  evidence  held  to  sa». 
tain  finding  that  residence  of  mother,  to  whom 
custody  had  been  awarded  in  divorce  was  in  the 
county  in  which  prosecution  was  had. — People 
V.  Irish,  167  P.  90a 

XL.  TIME    OF    TBIAI.    ANB   CORTXIT- 
UANCE. 

«=»594(1)  (OklX!r.Ai>p.)  Application  for  contin- 
uairce  to  take  depositions  of  nonresident  wit- 
nesses, made  under  Rev.  Laws  1910,  ii  6036- 
6039,  where  the  showing  discloses  materialitr 
and  necessity  of  testimony  should  be  granted, 
unless  made  for  d^ay,  etc.— Ennis  v.  State,  167 
P.  229. 

Continuance  to  take  depositions  of  nonresi- 
dent witnesses  should  be  allowed  where  anpllca- 
tion  complies  with  statute  and  order  for  takii^ 
of  depositions  made,  unless  state  permite  appli- 
cation to  be  read  in  evidence  in  lieu  of  deposi- 
tions.—Id. 

®=>6I7  (Cal.App.)  Defendant  cannot  complain 
that  trial  was  finished  during  a  Saturday  half 
h(diday  in  violation  of  Code  Ov.  Proc.  Si  133, 
134:  his  counsel  having  in  open  court  waiTed 
the  right  to  object  thereto.— People  v,  Maljan. 
167  P.  547. 

Xn.   TRIAXb 

(B)  Coarae  and  Condnet  of  Trial  In  Gen- 
eral. 

^=>656(9)  (CalApp.)  In  prosecution  for  keep- 
ing in  no-license  territory  place  where  liquor 
was  sold,  etc.,  court's  remark,  addressed  to 
counsel,  that  certain  evidence  spoke  for  itself 
held  not  improper.— People  t;  Nolan,  167  f. 
642. 
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(O)  Reeeptloa  of  BhrUle»«*. 

«s9667(2)  (OklCr.App.)  VnAet  Bct.  Laws 
1910,  §  1786,  it  Is  duty  of  trial  court  to  require 
reporter  to  record  and  transcribe  all  proceed- 
ings when  requested  to  do  bo  by  any  party  in 
interest  or  his  attorney,  and  failure  of  court 
80  to  do  is  prejudicial  error  without  regard 
to  merits  of  matter  in  controversy.— Tudor  t. 
State,  167  P.  341. 

(E)  ArKnmenta  mail  Condnot  of  Connsel. 

4=>7I9(1)  (Cal.App.)  It  is  error  in  argument  to 
tell  the  jury  the  opinions  of  different  persons 
as  to  the  Kuilt  of  accused;  the  indictment  and 
opinions  of  guilt  not  being  evidence. — People  v. 
Edgar,  167  P.  8»1. 

48>7I9(3)  (OaI.Appi.)  Prosecuting  attorney  may 
not  give  his  opinion  as  to  guilt  of  accused,  ex- 
cept as  to  evidence  introduced  on  the  trial. — 
People  V.  Edgar,  167  P.  891. 

A  remark  of  a  prosecuting  attorney  that  he 
would  not  prosecute  a  man  if  he  did  not  be- 
lieve him  guiltjT  is  erroneous,  as  putting  the 
opinion  into  evidence  and  leading  the  Jury  to 
believe  the  attorney  has  based  his  opinion  partly 
on  facts  not  shown  In  evidence. — Id. 
«=»720(5)  (CaLApp.)  An  insistence  by  a  prose- 
cuting attorney  that  a  witness  swear  to  the 
truth  of  her  statements  upon  a  crucifix  pressed 
against  her  breast  was  a  direct  intimation  that 
the  witness  could  not  be  believed  under  an  ordi- 
nary oath,  and  was  flagrant  misconduct. — People 
v.  Edgar,  167  P.  891. 

«=»723(1)  (Cal.App.)  Where,  on  objection  to  a 
question  on  cross-examination  of  a  prosecutrix 
in  a  rape  case  as  to  her  knowledge  of  what 
would  happen  if  defendant  was  convicted,  pros- 
ecuting attorney  said,  "I  know  what  would  hap- 
pen to  him  if  it  were  my  daughter,"  there  was 
misconduct  tending  to  inflame  the  jury. — People 
V.  Edgar,  167  P.  891. 

4=»730(1)  (Cal.App.)  Where  misconduct  of  coun- 
sel is  so  persisted  in  and  pernicious  that  it  is 
not  in  human  nature  to  forget,  a  mere  admon- 
ishment to  the  jury  is  insiutcient,  and  a  new 
trial  is  necessary.— -People  v.  Edgar,  167  P.  891. 

(F)   Provtaee  of  Conrt   and  Jnry  In  0»n- 
«ral. 

4=>749  (Or.)  The  extent  of  the  punishment  held 
within  the  province  of  the  court  and  a  matter 
with  which  tbejury  has  nothing  to  do.— State 
V.  Ausplund,  167  P.  1019. 
•s>762(l)  (Wash.)  In  prospcution  for  black- 
mail by  threatening  to  publish  libel,  court  did 
not  improperly  comment  on  facts  by  instructing 
jury  tjiat  threatened  publication  was  libelous, 
•and  that  lease,  execution  of  which  defendant  at- 
tempted to  compel,  was  instrument  intended  to 
affect  title  tp  property,  within  Rem.  Code  1915, 
S  2613,  defining  bladcmail. — State  v.  Richards, 
167  P.  47. 

In  prosecution  for  blackmail,  court  does  not 
violate  inhibition  against  comment  upon  facts  in 
correctly  defining  matter  of  law  to  jury,  nor  in 
determining  issues  to  be  submitted.— Id. 

In  prosecution  for  bladcmail,  instruction  that 
act  of  defendant,  if  committed,  would  be  em- 
braced within  definition  of  statute  (Rem.  C!ode 
1915,  $  2613),  is  not  comment  on  facts.- Id. 
«=>762(4)  (Wash.)  In  prosecution  for  black- 
mail, court  does  not  improperly  comment  on 
facts  by  telling  jury  that  there  was  no  legal  du- 
ty on  part  of  person  blackmailed  to  do  acts  de- 
manded of  him,  where  there  was  no  evidence  to 
establish  such  duty  nor  contention  that  there 
was  such  evidence.— State  v.  Richards,  167  P. 
47. 

«s»763,  764(20)  (Or.)  Instruction  as  to  giving 
parts  of  defendant's  statement  favorable  to  him 
consideration  if  not  annarently  improbable  or 
untrue  held  properly  refused,  as  invading  the 
province  of  the  jury,  in  view  of  L.  O.  L.  g  868. 
—State  V.  Ausplund,  167  P.  1019. 


(«)  Ile««aaltr>  Be«nl>lte«,  and  Bofflolenor 
of  JnatrnctlOBS, 

«=»77B(5)  (Okl.Cr.App.)  A  specific  instruction, 
requiring  defendant  to  prove  the  material  ele- 
ments of  his  defense  beyond  a  reasonable  donbt, 
was  erroneous.— Brown  v.  State,  167  P.  762. 
«s>78((l)  (CaLApp.)  Refusal  to  instruct  that 
evidence  of  defendant's  oral  declarations  should 
be  ■rtewed  with  caution  is  not  error. — People 
V.  Maljan,  167  P.  547. 

9=9785(7)  (Cal.App.)  An  instruction  that  cor- 
rectness of  handwriting  expertfs  opinions  m  de- 
monstrable Jieli  not  to  be  upon  the  credibility 
of  handwriting  experts. — ^People  v.  L^tle,  167 
P.  652. 

«=98ll(3)  (Or.)  An  instruction  that  proof  that 
physician  had  used  means  with  intent  to  destroy 
child  and  the  mother's  death  followed  was  not 
evidence  that  treatment  was  not  necessary  to 
preserve  her  life  held  properly  refused  as  sin- 
gling out  evidence.— State  v.  Ausplund,  167  P. 
1019. 

«=>8I4(10)  (CaLApp.)  Instruction,  authoriz- 
ing jury  to  consider  defendant's  appearance  in 
passing  on  insanity,  held  not  erroneous,  where, 
though  he  did  testuy,  marks  on  his  face  were 
pointed  out  in  connection  with  certain  evidence. 
—People  V.  Flores,  167  P.  413. 
iS=»822(l)  (N.M.)  Instructions  to  jury  are  to 
be  considered  as  a  whole,  and  where,  so  con- 
sidered, they  fully  protect  the  defendant,  he 
cannot  complain.— State  v.  Rodriguez,  167  P. 
426. 

(H)  Re«ae»ta   for    lastraoUons. 

®=»823(4)  (Cal.)  In  prosecution  for  obtaining 
money  by  false  pretenses,  alleged  defect  in  in- 
struction permitting  conviction  on  proof  of  fals- 
ity of  single  pretense  without  proof  of  causal 
connection  between  pretense  and  surrender  of 
money,  heM  not  error  where  further  instruction 
set  out  elements  of  offense. — People  v.  Gries- 
heimer,  167  P.  621. 

J=»823(6)  (Cal.App.)  In  prosecution  for  assauM 
with  deadly  weapon,  error  in  charge  on  self-de- 
fense not  conforming  to  Pen.  Code,  tl  198,  held 
harmless  to  defendant,  in  view  of  other  instruc- 
tions on  subject.- People  v.  Charlie,  167  P.  708. 
In  prosecution  for  assault  with  deadly  weap- 
on, error  in  instruction  on  effect  of,  defend- 
ant's seeking  quarrel  held  harmless  to  defend- 
ant, where  court  had  elsewhere  correctly  in- 
structed on  subject  of  self-defense. — Id. 
<S='823(9)  (OkLCrJipp.)  Erroneous  instruction, 
requiring  defendant  to  prove  material  elements 
of  his  defense  beyond  a  reasonable  doubt,  was 
not  cured  by  general  instruction  that  he  was 
presumed  to  be  innocent  until  his  guilt  was  es- 
tablished beyond  a  reasonable  doubt.— Brown  v. 
State,  167  P.  762. 

4=»824(3)  (Colo.)  Failure  to  instruct  on  man- 
daughter  is  not  reversible  error,  where  no  re- 
quest for  the  instruction  was  made. — Ray  v. 
People,  167  P.  954. 

<8=>e2*(15)  (OkLOr.App.)  Trial  court  when 
requested  should  instruct  Jury  to  fix  punish- 
ment and  define  penalty  prescribed,  but  in  ab- 
sence of  such  request  it  may  pronounce  judg- 
ment on  general  Verdict  of  guilty. — Tudor  v. 
State,  167  P.  341. 

€=>829(1)  (Cal.App.)  Qiven  instructions,  fully 
covering  a  request  on  necessity  of  proving  ma- 
terial allegations  of  different  counts,  the  ac- 
cused could  not  complain  of  its  refusal.— People 
V.  Lyfle,  167  P.  552. 

€=>829(1)  (N.M.)  Refusal  of  requested  In- 
struction, correct  in  law,  is  not  error,  where 
covered  by  those  given.— State  v.  Rodsignez, 
167  P.  426. 

<8=>829(18)  (N.M.)  Where  judge  has  given  in 
charge  correct  definition  of  reasonable  doubt, 
it  is  not  error  to  refuse  to  instruct  that  it  is 
incumbent  on  state  to  establish  accused's  guilt 
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of  some  offense,  embraced  within  indictment,' 
to  exclusion  of  every  reasonable  doubt  in 
minda  of  jury,  before  verdict  of  guilty  can  be 
returned,  and  that  the  minds  of  all  must  con- 
cur.—State  T.  Bodriguez,  16T  P.  426. 

(J)   Ovatody,    COBdnet,    and    Dellberatfon* 
of  Jury. 

9s»858(3)  (N.M.)  In  criminal  case,  there  was 
no  error  in  denying  request  of  defendant's  at- 
torney to  let  the  jury,  on  retiring,  take  dia- 
grams or  maps  used  in  the  trial  and  offered  in 
evidence,  they  not  being  "instruments  in  writ- 
ing" within  Code  1915,  §  4469.— State  v.  Bab- 
cock,  16T  P.  275. 

Xm.  MOTIONS   FOB   NEW   TBXAIi 
AND  IN  ABBEST. 

«=5>9I3(3)  (Kan.)  Withdrawal  from  jury  of  ad- 
missions between  opposing  counsel  unsuccess- 
fully attempting  to  agree  on  testimony  of  ab- 
sent witness,  without  application  for  continu- 
ance or  effort  to  obtain  attendance,  afforded  no 
ground  for  a  new  trial  on  ground  on  accident 
and  surprise.— State  v.  Graham,  167  P.  1071. 
«=»938(1)  (Kan.)  Refusal  of  a  new  trial  after 
a  conviction  on  the  ground  of  newly  discovered 
evidence  waa  not  reversible  error,  wl^sre  such 
evidence  merely  went  to  impeadi  a  witness,  and 
related  to  a  wholly  immaterial  matter.— State  v. 
Graham,  167  P.  1071. 

«s»938(3)  (Or.)  In  prosecution  against  a  i*y- 
rician,  evidence  of  a  patient  who  declined  to 
testify  at  the  first  trial  held  not  newly  discov- 
ered within  L.  O.  L.  J  174,  as  to  new  trials.— 
State  V.  Ausplund,  167  P.  1019. 
«=3939(1)  (CalApp.)  Motion  for  new  trial  for 
newly  discovered  evidence  held  properly  denied 
where  affidavits  of  witnesses  as  to  nature  of 
tbeir  testimony  were  not  filed,  and  counsel  knew 
of  the  witnesses  before  the  trial.— People  v. 
Elvans,  167  P.  190. 

«=»939(2)  (Or.)  Under  L.  O.  L.  S  174,  physi- 
cian held  not  entitled  to  new  trial  because  pa- 
tient refusing  to  testify  on  the  first  trial  had 
decided  to  testify,  where  he  did  not  subpoena 
her  and  offer  her  as  a  witness.— State  v.  Aus- 
plund, 167  P.  1010. 

«=>954(1)  (OkLCr.App.)  Motion  for  new  trial 
should  state  specifically  grounds  of  error  that 
trial  court  may  have  opportunity  to  correct  any 
fatal  mistake  made  during  trial.— Tudor  v. 
State,  167  P.  341. 

«=»957(1)  (Okl.0r.App.)  Jurors  will  not  be 
permitted  to  impeach  or  contradict  their  ver- 
dict by  affidavits  or  otherwise  after  they  have 
been  discharged  from  the  jury  and  mingled  with 
the  public— Craddock  v.  State,  167  P.  331. 
4=»957(5)  (Or.)  On  motion  for  new  trial  affi- 
davits of  jurors  held  not  competent  to  show 
that  one  juror  told  others  that  defendant  had 
performed  illegal  operations  on  previous  occa- 
aions.- State  v.  Ausplund,  167  P.  1019. 
^=3958(4)  (Cal.App.)  Motion  for  new  trial  for 
newly  discovered  evidence  held  properly  denied, 
where  affidavits  of  witnesses  as  to  nature  of 
their  testimony  were  not  filed,  and  counsel  knew 
of  the  witnesses  before  the  triaL- People  r. 
EJvans,  167  P.  190. 

XV.  AFPEAX.  AND  EBBOB,  AND 
CEBTIOBABI. 

(A)  Form    of    Remedy,    Jarladlotlon,    and 
RtKht  of  Review. 

4e9(004  (Okl.Cr.App.)  An  appeal  may  be  taken, 
aa  a  matter  of  right,  from  a  judgment  of  con- 
viction, but  the  manner  of  taking  and  perfect- 
ing it  is  a  proper  matter  of  legislative  control.— 
mggoner  v.  State,  167  P.  237. 

4=91026  (Ariz.)  Prisoner  absconding  and  being 
fugitive  from  justice  waives  right  to  have  his 
case  considered  on  appeal.— Owen  t.  State,  167 
P.  709. 


(B)  Pre»e»tatlon  amd  ReaervaMon  la  I.OW- 
er  Court  of  Groanda  of  Review. 

«=»I037(1)  (Cal.App.)  Where  objection  to  re- 
marks of  district  attorney  was  not  made  by  de- 
fendant at  trial,  and  their  impropriety,  when 
they  were  made,  was  not  called  to  attention  ol 
trial  court,  appellate  court  cannot  inouire  into 
merits  of  objection  made  to  remarks.- People  v. 
CharUe,  167  P.  703. 

<S=>I037(2)  (Cal.App.)  Although  ordinarily  nec- 
essary to  request  the  court  to  admoman  tne 
jury,  where  there  is  misconduct  of  counsel,  sucli 
is  not  the  case  where  the  court  tells  the  jury 
that  he  is  not  going  to  admonish  them  each 
time,  but  that  they  should  not  consider  any- 
thing to  which  an  objection  is  sustoined.— Peo- 
ple V.  Edgar,  167  p.  891. 
«s>l038(3)  (Wash.)  Testimony  as  to  what  de- 
fendant stated  at  preUminary  hearing  should 
either  have  been  introduced  in  diief  or  confined 
by  instruction  to  impeachment,  but  where  de- 
fendant asked  no  such  instruction,  he  cannot 
complain  that  evidence  was  not  so  confined. — 
State  V.  Brummett,  167  P.  120. 
®=3l044  (Kan.)  Withdrawal  from  jury  of  ad- 
missions in  conversation  between  opposing  coun- 
sel, while  unsuccessfully  attempting  to  agree  op 
testimonv  of  absent  witnesses,  was  not  reversi- 
ble error,  where  there  was  no  applicauon  for  a 
continuance  or  any  effort  to  compel  attendance. 
—State  V.  Graham,  167  P.  1071. 
©=>  1064(1)  (N.M.)  Questions,  not  juriadic- 
tional,  nor  presented  to  trial  court  in  the  mo- 
tion for  new  trial,  will  not  be  considered  on 
appeal.— State  v.  Babcock,  167  P.  275. 

(O   ProceedlMK*    for    Traaafer,  of    Oanae, 
and   BSect   Thereof. 

«=»I075(4)  <Okl.Cr.App.)  Wh«*  appellant  did 
not  pay  to  clerk  the  statutory  $15  advance  fees, 
and  failed  to  file  proper  affidavit  showing  that 
because  of  poverty  he  was  unable  topay  coste  of 
an  appeal,  the  appeal  would  be  dismissed. — Wag- 
goner V.  State,  167  P.  237. 
i8=»1077  (Okl.Cr.App.)  Where  one  convicted 
desires  to  appeal  and  shows  trial  court  that  he 
is  unable  to  pay  for  a  transcript  of  testimony 
or  of  the  record,  that  court  must  make  order 
that  that  be  done  without  expenae.— HntchinB 
V.  State,  167  P.  338.  .      .       , 

Where  appellant  was  denied  his  constitutioMl 
and  statutory  right  to  perfect  his  appeal  by 
case-made  as  a  poor  person  by  courts  refusal 
to  furnish  him  a  transcript  of  proceedings  and 
testimony,  conviction  would  be  reversed  and 
new  trial  awarded.— Id. 

(U)  Record   and   Proeeedlaca  Hot  la  Reo- 
ord. 

«=>I086(11)  (Cal.App.)  Upon  appeal,  the  ac- 
cused must  present  a  record  legally  authenU- 
cated,  affirmatively  showing  the  want  of  pub- 
lic trial  accorded  by  the  Constitution.— People 
V.  LorUe,  167  P.  552. 

«=>II03  (Colo.)  Where  an  assignment  of  enw 
does  not  appear  in  the  abstract,  it  is  abandoned. 
-Glover  v.  People,  167  P-  960. 

Where  plaintiff  in  error  widved  all  align- 
ments of  error  argued  in  his  bnef,  he  should 
not  be  permitted,  in  oral  argument,  to  introduce 
others  not  theretofore  argued  or  relied  upon, 
and  not  appearing  in  the  abstract — Id. 
«s>ll04(7)  (CaLApp.)  Application  under  P«u 
Code,  I  1247c,  for  "further  transcription  of  the 
testimony"  will  be  denied  where  it  appears  from 
affidavit  in  support  thereof  that  testimony 
sought  to  be  transcribed  was  not  introduced  in 
the  trial  court.— People  v.  Evans,  167  P.  19a 
«=>III9(4)  (Cal.App.)  AssignmenU  of  error 
relating  to  district  attorney  s  improper  state- 
ments will  not  be  considered,  where  the  record 
does  not  disclose  auch  argument.- People  r. 
I4rtie,  167  P.  562. 
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(D)  AaslsaBient    of  Brrora   aad   Briefs. 

«=s>ll29(S)  COkl.Cr.App.)  Assignment  of  error 
based  on  overruling  of  challenge  for  cause  to 
any  juror  is  unavailing  on  appeal  unless  es- 
tablishing that  licensed  bad  exhausted  his  per- 
emptory challenges  and  that  hi*  rights  were 
ptejndiced.— Tudor  t.  State,  lOT  P.  341. 

(F)    Dlamlsaml,   H«artB*,   aad   KeheartBar* 

®=3ll3l(S)  (Ariz.)  Where  prisoner  absconds 
and  is  fugitive  from  justice,  appeal  will  be  dis- 
missed.—Owen  V.  State.  167  P.  709. 

«=>II3I(5)  (OkLCrApp.)  Criminal  Court  of 
Appeals  will  not  consider  his  appeal  where  de- 
fendant has  escaped  and  become  4  fugitive  from 
justice,  so  that  he  could  not  be  mjde  to  re- 
spond to  any  judgment,  and  appeal  would  be  dis- 
missed.—Smith  V.  State,  167  P.  233. 

(O)   RcT-iew. 

^3>  1 134(2)  (Cal.App.)  Testimony  not  intro- 
duced in  prosecution  against  appellant  and  not 
made  part  of  affidavit  in  support  of  new  trial 
cannot  be  considered  for  any  purpose  in  dispos- 
ing of  appeal.— People  v.  Evans,  167  P.  190. 
<S=9ri34(2}  (Okl.Cr.App.)  On  issue  as  to  com- 
petency of  absent  witnesses  whose  depositions 
are  sought  to  be  taken,  or  as  to  materiality  of 
their  testimony.  Criminal  Court  of  Appeals  will 
consider  whole  record  to  determine  abuse  of  dis- 
cretion in  trial  court's  action  on  application. — 
Ennis  V.  SUte,  167  P.  229. 
«=>!  137(5)  (Cal.App.)  Defendant  cannot  ob- 
ject that  cross-examination  was  improper 
where  his  counsel  admitted  truth  of  facts  es- 
tablished thereby.— People  t.  Maljan,  167  P. 
B47. 

<=»II39  (CaL)  Under  Const  art  6,  {  4,  evi- 
dence discovered  after  appeal  by  the  defendant 
from  a  conviction  of  murder  cannot  be  consid- 
ered by  the  Supreme  Court.— People  v.  Moonejr, 
167  P.  096, 

Const,  art  6,  1  4^,  further  limits  the  power 
of  the  Supreme  Court  to  grant  relief  to  defend- 
ants in  criminal  appeals;  the  words  "entire 
cause"  meaning  only  the  cause  as  presented  by 
the  record.— Id. 

Stipulations  of  the  Attorney  General  witV 
one  appealing  from  a  conviction  of  murder  do 
not  give  this  conrt  authority  to  consider  evi- 
dence discovered  after  the  appeal,  or  any  mat- 
ter ontside  the  record  of  the  lower  court— Id. 
4=»l  152(1)  (CaI.App.)  An  order  permitting 
jury  to  view  premises  where  offense  was  com- 
mitted will  not  be  disturbed,  where  record 
sbows  no  abnse  of  discretion.— People  v.  Lytle, 
167  P.  652. 

«=»II59(2)  (N.M.)  Where  a  verdict  is  support- 
ed by  substantial  evidence,  it  will  not  be  dis- 
turbed on  appeal.— State  v.  Babcock,  167  P. 
275. 

«=9|IS9(2)  (N.M.)  Where  there  is  substantial 
evidence  to  support  the  verdict  of  the  jury,  it 
will  not  he  disturbed  on  appeal. — State  v.  Cason, 
167  P.  283. 

«=3ll59(3)  (Cal.App.)  Where  evidence  is  con- 
flicting, the  verdict  hs  conclusive,— People  v. 
CharUe,  167  P.  703. 

<S=>II65(1)  (Okl.Gr.App.)  Conviction  will  not 
be  reversed  in  absence  of  fundamental  error 
where  evidence  demanded  conviction. — Tudor  v. 
State,  167  P.  341. 

«=>  11 661/2(7)  (N.M.)  No  party  can  acquire 
vested  ri^ht  to  have  particular  member  of  panel 
sit  on  tnal  of  his  cause  until  he  be  accepted, 
and  rejection  of  venireman  on  insufficient 
grounds  is  no  cause  for  complaint,  unless  it 
necessitated  acceptance  of  juror  not  quidified. 
—State  T.  Rodriguez,  167  P.  426. 
<9=»ll66f/a(8)  (CaLApp.)  Where  defendant 
had   not  exercised  his  peremptory  challenges, 


he  cannot  complain  of  a  denial  of  a  challenge 
for  canse.— People  v.  Lytle,  167  P.  662. 

<3=>l  167(1)  (Cal.)  Alleged  defect  in  informa- 
tion charging  obtaining  money  by  false  pretens- 
es, in  that  it  failed  to  show  causal  connection 
between  pretense  and  surrender  of  money,  heU^ 
not  ground  for  reversal  under  Const  art.  6,  { 
4%,  relating  to  harmless  error.— People  T. 
Griesheimer,  167  P.  621. 

«=3|  167(1)  (Cal.App.)  Variance  between  in- 
dictment for  embezzlement  charging  a  direct 
agency  and  proof  of  indirect  agency  through 
medium  of  a  partnership  was  not  prejudicial. — 
People  V.  Maljan,  167  P.  547. 

i8=sll69(3)  (Wash.)  Although  tesUmony  that 
defendant  sold  automobile  held  under  condition- 
al sale  should  have  been  excluded  because  not 
offered  in  chief,  its  admission  out  of  order  was 
liarmless,  where  defendant  afterwards  took 
stand  and  admitted  sale.- State  v.  Brummett 
167  P.  120. 

®=3ll69(9)  (CaLApp.)  The  overruling  of  ob- 
jections to  questions  as  to  voluntary  charac- 
ter of  confessions,  on  ground  that  they  were 
conclusions,  held  harmless,  if  erroneous. — ^Peo- 
ple V.  Flores,  167  P.  413. 

€=>!  170(1)  (Cal.App.)  Where  portions  of  de- 
fendant's statements  made  in  Spanish  and 
taken  down  by  witness  as  translated  by  an  in- 
terpreter, were  excluded  on  defendant's  objec- 
tion, held,  that  he  had  no  ground  of  complfunt 
—People  V.  Flores,  167  P.  413. 
<3=»l  170(1)  (Wash.)  In  prosecution  for  violat- 
ing city  ordinance  bj  having  in  possession  more 
than  two  quarts  of  intoxicants  other  than  beer, 
ownership  of  U<^uor,  under  ordinance,  being  im>- 
material,  error  m  refusing  to  permit  defendant 
to  testify  as  to  conversation  with  officers  at  hi* 
arrest  relative  to  ownershin  of  liquor  was  harm- 
less.—Citv  of  Seattle  v.  Brookins,  167  P.  940. 
«=»!  1701/2(1)  (Okl.Cr.App.)  Where  the  matter 
involved  in  the  cross-examination  of  ddFendant's 
witness  was  collateral  and  irrelevant  to  the  is- 
sue, the  admission  of  impeaching  evidence  over 
defendant's  objection  was  prejudicial  error. — 
Willis  V.  State,  167  P.  333. 
4=91171(3)  (CaLApp.)  Remark  of  prosecuting 
attorney  that  he  would  not  let  fraternal  orders' 
and  politic*  affect  bis  iwoaecuting  the  case  wa* 
prejudicial,  there  being  no  evidence  whatever 
regarding  it— People  v.  Edgar,  167  P.  891. 

A  statement  of  a  prosecutiiig  attorney  in  » 
rape  case,  in  effect  ttiat  if  the  defendant  were 
not  guilty  he  could  and  ahonld  have  discovered 
and  shown  whether  or  not  prosecutrix  had  sex- 
ual uitercourse  with  others,  was  prejudicial,  a* 
impressing  the  jury  that  the  burden  of  proof 
was  on  ddendant— Id. 

<»=»H7I(4)  (Okl.Cr.App.)  In  a  perjury  case 
the  limitation  of  defendant's  argument  to  one 
hoar  was  not  prejudicial  error,  where  it  ^d  not 
affirmatively  appear  that  bis  counsel  was  unable 
to  complete  his  argument  within  that  time.— 
Williams  v.  State,  167  P.  763. 
«=i>ll7l(6)  (CaLApp.)  In  protecution  of  In- 
dian for  assault  with  deadly  weapon,  district 
attorney's  remarks  in  argument  as  to  character 
of  Indians  held  not  so  far  afield  as  to  have  seri- 
ously prejudiced  defendant's  tights.- People  v. 
Charlie,  167  P.  703. 

«=5>II72(1)  (OkLCrApp.)  Where  it  is  manifest 
that  the  jury  were  not  misled,  nor  the  accused 
prejudiced,  by  a  defect  in  an  instruction,  the 
error  will  be  deemed  harmless.— Neal  v.  State. 
167  P.  333. 

«=3l  172(1)  rWash.)  In  prosecution  under  Rem. 
Code  1915,  j  2629,  for  removing  property  held 
under  conditional  sale,  held  in  view  of  the  evi- 
dence, that  it  was  reversible  error  for  court  to 
instruct  that  parties  could  not  vary  written  coa- 
tract  by  oral  agreement— State  v.  Brummett 
167  P.  120.  ^ 


Wot  eases  m  Dsc  Dig.  *  Am.  Die  K«y  No.  Ssrlss  *  Isdaiss  s««  saias  tovle  aad  KST-NUHBUB 


Digitized  by 


Google 


Ovlittim*!  Iaw 


167  PACIFIC  BXPORTER 


1216 


4s>l  172(1)  (Wash.)  In  prosecution  for  bavinK 
in  possession .  more  than  two  quarts  of  intoxi- 
canta  other  than  beer,  inadvertence  of  court,  in 
statifitr  defendant  was  charged  with  having  had 
liquor  in  his  possession  at  222  O.  avenue,  though 
complaint  charged  and  evidence  showed  liquor 
was  found  at  216  J.  street,  was  harmless.— CSty 
of  Seattle  v.  Brookins,  167  P.  940. 
€=3ll72(7)  (Wash.)  In  prosecution  of  druggist, 
under  Rem.  Code  1015,  S  6262—22,  for  having 
had  in  possession  intoxicants  in  excess  of  legal 
quantity,  error  in  submitting  to  question  wheth- 
er defendant  had  permit  to  transport  liquors  in 
absence  of  evidence  to  that  effect  was  harmless. 
-State  V.  Gray,  167  P.  951. 
«=>II78  (Colo.)  Where  an  assignment  of  errw 
is  not  argued  in  the  printed  argument,  it  is 
abandoned.— Glover  v.  People.  167  P.  960. 

(H)  Determination      and      Disposition      of 
Canse. 

<8=>II82  (Okl.Cr.App.)  Where  appeal  taken 
for  delay  was  abandoned,,  and  examination  of 
the  record  showed  no  error  which  would  au- 
thorize a  reversal,  the  conviction  will  be  af- 
firmed on  motion.— Cook  v.  State,  167  P.  641. 
«=»)  186(1)  (Okl.Cr.App.)  Where  court  failed  to 
comply  with  Rev.  Lraws  1910,  {  1786,  making 
it  court's  duty  when  requested  to  require  ste- 
nographer to  record  all  proceedings,  reversal 
will  follow  unless  whole  record  discloses  suffi- 
cient facts  to  enable  reviewing  court  to  deter- 
mine merits  of  proposition  which  accused  was 
attempting  to  save.— Tudor  v.  State,  167  P. 
341. 

XVI.  BXrOOESSIVE  OFFENSES  AlTD 
HABITUAXi  CRIMINALS. 

«Es>l20l  (OkLCr.App.)  Act  of  Legislature,  de- 
daring  those  who  have  been  convicted  of  more 
than  once  violating  the  liquor  law  to  be  habitu- 
al criminals,  AeZd  not  invEilid. — ^Tucker  v.  State, 
167  P.  637. 

Act  of  Legislature,  declaring  those  who  have 
been  convicted  of  more  than  once  violating  pro- 
hibitory liquor  laws  to  be  habitual  criminals,  does 
not  apply  to  cases  wherein  fuU  pardons  have 
been  granted  by  chief  executive  of  state,  as 
provided  in  Constitution.- Id. 

XVII.  PUNISHMENT  AND  PREVEN- 

TION OF  CRIME. 

<»=>I208(9)  (Mont.)  Under  Laws  1917,  c.  16, 
indeterminate  sentence  held  no  •  autliorit^  for 
imprisonment,  where  it  fixed  minimum  term  in 
excess  of  one-half  of  the  maximum  term. — Ex 
parte  Hughes,  167  P.  650. 
^±3  1212  (Okl.Cr.App.)  Offenders  convicted  as 
habitual   criminals   for   repeated   violations   of 

grohibitory  liquor  law  should  be  punished  by 
ne  and  impnsoiunent  in  penitentiary,  or  in 
county  jail  where  sentenced  for  less  than  one 
year.— T«<*er  v.  State,  167  P.  637. 

,  CROPS. 

See  Landlord  and  Tenant,  9s»321,  631. 

CROSS-EXAMINATION. 

See  Witnesses,  «=>266^277. 

CRUCIFIX. 

See  Criminal  Law,  9=>720. 

CUMULATIVE  EVIDENCE 

See  New  Trial,  <6s>104. 

CUSTOMS  AND  USAGES. 

€e9|8  (Wash.)  An  amended  complaint  alleging 
a  custom  and  usage  to  the  effect  that  a  hiring  by 
strsigbt  time  included  pay  for  shut-downs  ex- 
isted in  the  logging  woods  and  in  aocnrdance 
therewitb  plaintiff  was  so  Mnployed,  was  suffi- 


bient,  since  of  4  general  (^tom  all  persons  in- 
terested are  presumed  to  know. — Cormier  v.  H. 
H.  Martin  Lumber  Co.,  167  P.  1105. 
^=19(3)  (Wash.)  A  preponderance  of  evi- 
dence is  sufficient  to  establish  the  existence  of  a 
trade  custom  as  to  the  meaning  of  words  in  an 
employment  contract. — Cormier  v.  H.  H.  Martin 
Lumber  Co.,  167  P.  1105. 
€sa2'l  (Wash.)  If  there  is  evidence  of  a  cue- 
tomary  meaning  for  the  words  "straight  time" 
in  an  employment  contract,  its  weight  is  for  the 
jury.— Cormier  t.  H.  H.  Martitt  Lumber  Co., 
167  P.  1106. 

DAMAGES. 

See  Appeal  and  Error,  4=>100<;  Carriers,  ^s> 
135;  Death,  «=>99 ;  Easements,  <^=>71 ;  Exe- 
cution, ®=3472;  Fraud,  ®=>47;  Husband  and 
Wife,  ^=9334;  Malicious  Prosecution,  «=»6S: 
Municipal  Corporations,  «s>394,  404,  706; 
New  Trial,  «=>75;  Nuisance,  4s>72;  Replev- 
in, <8=>76;  Sales,  «=>406-418;  Telegraph* 
and  Telephones,  <S=>62,  66;   Trial,  «=>335. 

m.    O-ROTTNDS   AND    SUBJECTS   OF 
GOMPENSATORT  DAMAGES. 

(A)  Direct    or    Remote,    Contingent,    •> 
Prospective,  Oonseanences  or  Losaea. 

(S=»38  (Wash.)  Inability  to  work,  if  due  to 
intoxication  and  not  to  the  result  of  an  in- 
jury, keld  not  an  element  of  damages. — Shanks 
V.  Oregon-Washington  B.  &  Nav.  Co.,  167  P. 
1074. 

ift-itl  (Kan.)  In  action  for  damages  to  escap- 
ing cattle,  plaintiff  was  not  entitled  to  recover 
expense  incurred  in  going  to  and  from  his  resi- 
dence, five  miles  from  the  pasture,  in  order  to 
return  tbe  cattle.— Freeman  y.  Missouri  Pa& 
Hy.  Co.,  167  P.  1062. 

(B)   Aararra>atlon,   HltlBratlon,  and  Redae- 
tloa   of   liouu, 

«=o59  (Utah)  Where  servant's  broken  leg  was 
set,  but  in  his  delirium  cast  was  broken,  and 
bones  could  not  be  reset  without  loss  of  leg, 
and  new  cast  was  put  on,  amount  awarded  serv- 
ant should  not  be  diminished  because  of  any- 
thing physicians  did  or  failed  to  do. — Famon  t. 
Silver  King  CoaUtion  Mines  Co.,  167  P.  67S. 
c3=>62(3)  (Cal.)  Under  Civ.  Code.  H  3300,  3358, 
plaintiff  could  not  recover  $1,000  for  defend- 
ant's breach  of  obligation  to  give  him  work  <m 
a  showing  that,  while  waiting  for  work,  he  re- 
fused offers  for  work  on  which  his  profit  would 
have  been  more  than  $1,000.— Palm  t.  Plana- 
da  Development.  Corp.,  167  P.  381. 
€=362(3)  (Kan.)  One  damaged  by  escape  of  his 
cattle  was  not  required  to  go  upon  detendanf  s 
right  of  way  and  fix  cattle  guard  after  defend- 
ant's refusfil  to  repair  it,  nor  to  employ  herder 
to  prevent  cattle  from  escaping  until  defendant 
could  repair  it.— Freeman  v.  Missouri  Pac.  Ry. 
Co.,  167  P.  1062. 

<3=>62(3)  (Or.)  Where  plaintiff  with  slight 
trouble  and  expense  could  have  placed  barrels 
for  watering  his  cattle  near  a  polluted  swale 
allowing  water  to  percolate  through  the  soil  in- 
to the  barrels,  lield,  that  it  was  his  duty  to 
minimize  the  damage.— Adams  y.  Clover  HiU 
Farms.  167  P.  lOlK 

vn.  INADEQUATE   AND   EXCESSIVE 
DAMAGES. 

«=»l3ia)  (Wash.)  Verdict  of  $1,000  for  injn- 
ries  to  passenger  on  train  whidt  went  through 
a  trestle,  and  who  received  a  cut  over  the  left 
eye  and  other  bruises,  Jield  not  excessive. — 
Dahlstrom  v..  Northern  Pac.  By.  Co.,  167  P. 
1078. 

®=»I32(6)  (Wash.)  Verdict  of  $16,000  for  in- 
juries to  young  married  woman,  affecting  the 
ovaries,  etc.,  and  impairing,  if  not  destroying, 
ability  to  bear  <diildren,  AeM  not  excessive.—! 
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Dablstrom  v.  Northern  Pac.  By.  0©.,  167  P. 
107a 

Vin.   PIJBASINO,  £VIDENGB,  AMD 
ASSESSMEMT. 

<A)  FleadlBK. 

«s>l5i  (Idaho)  General  alleKationB  of  com- 
plaint, showing  that  wrong  complained  of  was 
maliciously  inflicted,  will  authorize  infliction 
of  exemplary  damagea.— Dwyer  v.  Libert,  167 
P.  661. 

(B)   EiTldeiKse. 

9s>l9l  (Wash.)  In  an  action  for  injuries,  erl- 
dence  as  to  the  amount  of  bills  received  for 
hospital  expenses  did  not  prove  the  reasonable 
value  of  the  services  for  wliicb  thfe  bills  were 
rendered.— Dablstrom  v.  Northern  Pac.  By.  Co., 
167  P.  1078. 

(C)   Proc«eaiBSii  for  Aaaesanent. 

«=:9208(1)  (Idaho)  Where,  under  pleadings, 
exemplary  damages  may  be  allowed,  pecuniary 
ability  of  defendant  is  proper  matter  for  con- 
sideration of  jury.— Dwyer  v.  Libert,  167  P.  651. 

DEATH. 

See  Abatement;  and  Bevival,  «=>62. 

n.   ACTIONS  FOB  CAUSXNO  DEATH. 
CA)  RlKkt  of  Action  «a<l  Defenses. 

^924  (Wash.)  In  father's  action  under  sur- 
vivor statute  tor  suffering  endured  by  deceased 
minor  son,  injured  when  employed  by  railroad, 
negligence  of  father  in  fraudulently  misrepre- 
senting age  of  son  as  over  17  could  be  urged  by 
road  as  defense.— CreveUi  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  167  P.  66. 

A  mother  could  not  recover  apfainst  railroad 
under  survivor  statute  for  suSenne  endured  by 
minor  son,  injured  in  employment  of  road,  where 
the  father  had  been  guilty  of  negligence  by 
fraudulently  misrepresenting  boy's  age  as  over 
17.— Id. 

€=325  (Cal.)  A  widow's  right  of  action  under 
Code  Civ.  Proa  g  377,  for  the  wrongful  death 
of  her  husband  is  not  barred  by  the  husband's 
release  prior  to  his  death  of  his  right  of  action 
for  damages  resulting  fronk  such  inju^. — 
Earley  v.  Pacific  Electric  By.  Co.,  167  P.  BIS. 

(D)  PlesAlnK    and    Bvidence. 

«s»58(2)  ((3al.)  In  action  for  death  of  child 
6%  years  old,  proof  of  cost  of  care,  mainte- 
nance, and  schooling,  probable  future  earnings 
and  pecuniary  advantage  to  the  parents,  held 
unnecessary  to  support  a  recovery. — Wiezorek 
V.  Ferris,  167  P.  234. 

(E)  Damasea,   Forfeiture,    or    Klne. 

<S=>99(3)  (Cal.)  VeMict  of  ?10,000  for  death 
of  boy  O'/i  years  old  held  excessive.— Wiezorek 
V.  Ferris,  167  P.  234. 

«=»99(4)  (Colo.)  Verdict  of  $12,500  to  widow 
and  minor  child  of  fireman  24  yeors  of  age,  in 
good  health,  and  of  good  habits,  earning  from 
870  to  ?109  per  month,  was  not  excessive. — 
Vallery  v.  Barrett,  167  P.  979. 

'   DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptqy;  Creditors'  Suit;  Fraudulent 
Conveyances. 

DECEDENTS. 

See  Executors  and  Administratora. 


See  Fraud. 


DECEIT. 


'    DECURATIONS. 

See  Bvidence,  «=9283. 

DEDICATION. 

I.   NATTJBE  AND   REQIHSITES. 

<S=»I2  (Okl.)  Dedication  of  public  highway 
when  not  established  by  oflicial  authority  must 
be  made  by  owner  of  the  fee,  or  by  some  one 
by  him  expressly  authorized.— Elliott  v.  Trisler, 
167  P.  755. 

«=339  (Or.)  An  owner,  who  built  a  hotel  back 
from  the  street,  with  a  sidewalk  to  the  street 
line,  with  a  roof  over  it,  and  induced  other 
builders  to  conform  to  his  building  line,  held 
not  estopped  from  claiming  title,  in  the  absence 
of  a  showing  that  the  other  property  owners 
constructed  their  buildings  on  the  line  because 
of  their  belief  that  they  could  use  the  sidewalk 
in  front  of  the  hotel.— City  of  Clatskanie  v. 
McDonald,  167  P.  560. 

€s»4l  (Or.)  Although  the  levy  of  taxes  docs  not 
estop  the  public  from  claiming  property  as  a 
highway,  the  continuous  payment  of  taxes  is 
evidence  rebutting  the  presumption  of  a  dedica- 
tion.— City  of  Clatskame  v.  McDonald,  167  P. 
660. 

<8=»44  (OkL)  In  action  to  enj<^  landowner 
from  closing  road  over  his  lands  where  evidence 
did  not  show  dedication  by  defendant  or  some 
former  owner  or  by  some  one  expressly  au- 
thorized or  by  official  authority,  judgment  for 
plaintiff  will  be  reversed.- Elliott  v.  Trisler, 
167  P.  755. 

€=344  (Or.)  Dedication  by  acts  in  pais  will 
not  be  assumed,  without  clear  evidence  mani- 
festing an  unmistakable  intention  to  abandon 
to  the  public  use.— City  of  Clatskanie  v.  Mc- 
Donald, 167  P.  560. 

In  a  suit  to  determine  an  adverse  claim  to  a 
strip  of  land  in  front  of  a  hotel,  evidence  held 
not  to  show  a  dedication  to  the  public  as  a  part 
of  the   street— Id. 

DEEDS. 

See  Covenants;  Execution,  €=>320;  Executors 
and  Administrators,  €=>397;  Fraudulent  Con- 
veyances; Mortgages. 

I.  BEQinSITES  AND  VAUDITT. 
(B)   Form    and    Contents    of    Instruments. 

®=338(1)  (Cal.App.)  Instrument  held  insuffi- 
cient as  a  deed  where  no  western  boundary  was 
given  and  it  was  not  shown  what  lands  of  dif- 
ferent owners  constituted  the  easterly  bound- 
ary, especially  where  the  description  was  in- 
correct-Scott V.  Woodworth,  167  P.  543. 

m.   CONSTRUCTION  AND  OPEBA. 
TION. 

CD)  Bxoeptlons   and  Reservations. 

€s»l4l  (Wash.)  The  rule  that  deeds  are  to  be 
most  strongly  construed  against  the  grantor 
does  not  destroy  an  express  reservation. — Bice 
V.  Brown,  167  P.  1007. 

IV.  PI.EADINO  AND  EVIDENCE. 

<8=>208(1)  (Kan.)  Evidence  that  owner  of 
realty  signed  and  acknowledged  a  deed  purport- 
ing to  take  efEcct  at  her  death;  that  she  re- 
retained  it  in  her  possession;  that  shortly  be- 
fore her  death  gave  it  in  sealed  envelope  to 
be  put  in  another's  safe,  witho^  information 
as  to  contents— did  not  establish  delivery..— 
Bust  V.  Rutherford,  167  P.  1056. 

DEFAMATION. 

See  Libel  and  Slander, 
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DEFAULT. 

See  Appeal  and  Error,  $=»865,  957;  Judement, 
«=>108-153. 

DELAY. 

See  Appeal  and  Error,  "8=3356,  628;    Equity, 
«=»84,  88. 

DELEGATION  OF  POWER. 

See  Licenses,   €=>6;    Municipal   Corporations, 
€=3284. 

DELINQUENTS. 

See  Infants,  $=»16. 

DELIVERY. 

See   Carriers,   <g=979;    Deeds,  <8=>208;    Gifts, 
<S=»62;    Sales,  <S=>172,  173. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  i8=»404. 

DEMURRER. 

See  Appeal  and  Error,  €=»1040;  Pleading,  «=» 
193-214. 

DEPOSITIONS. 

See  Appeal  and  Error,  «=>683. 

«=37  (Okl.CrApp.)  Under  Bev.  Lows  1910,  SS 
6036-6039,  one  charged  with  crime  may  apply 
to  trial  court  for  permission  to  take  depositions 
after  an  issue  of  fact  is  joined  and  not  before.— 
Ennis  v.  State,  167  P.  229. 
®=»79  (Wyo.)  Where  depositions,  though  com- 
pleted and  certified,  were  not  filed  until  after 
the  case  was  tried  and  submitted,  helif  that 
plaintiff  was  in  no  position  to  complain  that 
the  court  did  not  consider  them. — Stanton  v. 
Chicago,  B.  &  Q.  R.  Co.,  167  P.  709. 

DEPOSITS. 

See  Banks  and  Banking,  $=>134,  160. 

DEPOSITS  IN  COURT. 

^»ll  (Wash.)  Defendants,  in  action  for  re- 
scission of  exchange  of  properties,  are  entitled 

to  withdraw  money  deposited  in  court  by  plain- 
tiffs pursuant  to  requirements  of  judgment  of 
rescission.— State  v.  Smith,  167  P.  91. 

DESCENT  AND  DISTRIBUTION. 

See    Executors   and   Administrators;    Indians, 
<8=>18;    Wills. 

Z.   NATXTRE  AND  COURSE  IN  OEN- 
EBAX.. 

€=»4  (Cal.)  Lands  owned  by  California  decedent 
in  state  of  Iowa  at  time  of  his  death  were  con- 
trolled as  to  their  disposition  by  laws  of  Iowa. 
—In  re  Loyd's  Estate,  167  P.  157. 

n.   PERSONS   ENTITI.ED   AND   THEIR 

RESPECTIVE  SHARES. 

(A)   H«ln   and  Next  of   Kin. 

«=s>47(l)  (Cal.)  Under  dr.  Code,  !  1307,  pro- 
viding tliat  child  omitted  from  testator's  will  has 
same  share  in  estate  as  if  testator  had  died  in- 
testate, omitted  child  cannot  take  under  will, 
since  he  is  permitted  to  take  at  all  because  he 
has  been  omitted  therefrom. — ^In  re  Loyd's  Es- 
tate, 167  P.  157. 

m.  RIGHTS  AND  UABIXTTIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)  Natnre    and    Entabliiihittent   of   RIchta 
In  General* 

4=»75  (Cal.)  The  property  of  a  decedent  pass- 
es  to  his  heirs  by  inheritance,  and  their  title 


does  not  originate  in  the  decree  of  distribution, 
though,  when  final,  it  constitutes  muniment  of 
title  which  will  prevail  over  the  statutes  of 
descent— In  re  Torba's  Estate,  167  P.  854. 

DESCRIPTION. 

See  Deeds,  ^^38;   Mortgages,  ^^48;   Names. 

DETINUE. 

See  Replevin. 

DIAGRAMS. 

See  Criminal  Law,  ®=3858. 

DILIGENCE. 

See  New  Trial,  ®=>102. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  ®=>212,  997;  Trial,  <g=> 
170. 

DIRECTORS. 

See  Corporations,  ^s>298. 

DISBARMENT. 

See  Attorney  and  Client,  €s»53. 

DISCHARGE. 

See  Accord  and  Satisfaction;  Bankruptcy,  4s> 
421,  434;  Bills  and  Notes,  i3=3527;  Com- 
promise and  Settlement;  Principal  and  Sure- 
ty, <S=»113-125. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  €=»945-982;  Continu- 
ance, ^=>7;  Criminal  Law,  <&=>1152;  Judg- 
ment, <S=»139,  344;    Mandamus,  <S=>28. 

DISCRIMINATION. 

See  Taxation,  «=>40. 

DISMISSAL  AND  NONSUIT. 


<&=»781-801;    Criminal 


See  Appeal  and -Error, 
Law,  ig=>1131. 

I.  VOIiUNTARy. 

®=»I0  (Okl.)  After  trial  court  sustains  demur- 
rer to  plaintiff's  evidence,  it  is  within  its  dis- 
cretion to  set  aside  such  order  and  allow  cause 
to  be  dismissed  by  plaintiff  without  prejudice. — 
Hutchison  v.  Brown,  167  P.  624. 
«=»I9(3)  (Wash.)  Where  defendant  had  assert- 
ed superiority  of  interest  and  prayed  for  injuncs 
tive  and  general  relief,  held,  plaintiff  could  not 
dismiss  action. — Craver  v.  Wehr,  167  P.  98. 
®=»43(2)  (Wash.)  Where  counsel  following 
the  advice  of  the  court  moved  for  voluntary 
nonsuit,  and  the  court  ordered  him  to  prepare 
a  motion  to  be  O.  K.'d  by  opposing  counsel  and 
then  signed  by  the  court,  but  before  this  was 
done  counsel  moved  to  withdraw  the  motion 
for  voluntary  nonsuit  and  reinstate  the  case, 
it  was  within  the  power  of  the  court  te  al- 
low such  motion,  in  view  of  Rem.  Code  1915^ 
§  303.— AUbin  v.  City  of  Seattle,  167  P.  922. 

DISQUALIFICATION. 

See  Judges,  «=939. 

DISSOLUTION. 

See   Attachment,   ^=>276;    Corporations,   ^s> 
628;   Partnership,  «=>285-327. 

DISTRIBUTION. 

See  Executors  and  Administrators,  4s>31S. 
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DITCHES. 

See  Pralns. 

DIVERSION. 

See  Waters  aod  Water  Courses,  4=985,  87. 

DIVIDENDS. 

See  Corporations,  ®=»152,  158. 

DIVORCE. 

Sec  Bankruptcy,  ®=>421;    Contracts,  *=»111; 
Marriage,  «=>69. 

n.  OROUMSS. 

€=>I5  (Gal.)  "Divorce"  means  dissolution  of 
bonds  of  matrimony  for  cause  arising  after 
marriage;  an  "annulment"  proceeding  is  main- 
tained on  the  theory  that  for  some  cause  exist- 
ing at  time  of  marriage  no  valid  marriage  ever 
existed,  even  though  marriage  be  only  voidable. 
—Millar  v.  Millar,  167  P.  394. 

In  view  of  Civ.  Code,  i|  82-132,  word  "di- 
vorce," as  used  in  Civ.  Code,  |g  128,  131,  132, 
providing  plaintiff  must  be  a  resident,  does  not 
include  proceedings  for  annulment  of  marriage, 
or  any  action  except  original  action  for  divorce 
for  cause  arising  after  marriage. — ^Id. 

m.  DEFENSES. 

«=>48  (Cal.)  "Condonation,"  conditional  for- 
giveness of  matrimonial  offense  constituting 
cause  for  divorce,  is  defense  only  in  ordinary 
divorce  action,  and  statutory  provisions  as  to 
such  defense  have  no  part  in  proceeding  for 
annulment  of  marriage  for  fraud. — Millar  v. 
MiUar,  167  P.  394. 

IV.  JURISDIOTIOIf,   PBOOEEDIMOS, 

AMD  BEUEF. 

(F)  Jadarment  or  Decree. 

€=>I7I  (Or.)  Where  Supreme  Court  in  divorce 
suit  between  parties  adjudged  that  both  were  to 
blame,  wife  must  fail  in  suit  for  separate  main- 
tenance as  far  as  it  is  based  on  matters  occur- 
ring prior  to  commencement  of  divorce  suit. — 
Matiocli  V.  Matlock,  167  P.  311. 

In  suit  by  wife  for  separate  maintenance,  tes- 
timony in  former  divorce  suit  between  parties 
was  admissible  to  show  identity  of  question  in- 
volved, and  its  introduction  was  not  waiver  of 
right  to  insist  that  divorce  suit  was  res  judicata. 
-Id. 

(O)  Appeal. 

4s>l78  (Cal.)  Neither  husband  nor  wife,  by 
complying  with  stipulation,  made  in  open  court 
in  husband's  divorce  suit,  as  to  their  property 
rights,  stipulation  beinK  carried  into  decree, 
waived  right  to  appeal  from  other  independent 
parts  of  decree. — Duncan  v.  Duncan,  107  P.  141. 

V.  AlilUOmr.  AI.I.OWANCE8,   Ain> 
DISPOSITION  OF  PBOPEBTT. 

«=3249(2)  (CaL)  Where  decree  for  wife  on 
cross-complaint  in  husband's  divorce  suit  recited 
that  disposition  of  property  was  founded  on 
stipulation  of  parties  in  open  court,  no  ques- 
tion could  be  raised  on  husband's  appeal  con- 
cerning adjudication  of  property  rights.- Duncan 
V.  Duncan,  167  P.  141. 

DOING  BUSINESS. 

See  Names,  9=>iO. 

DONATIONS. 

See  Gifts. 

DOUBLE  TAXATION. 

See  Taxation,  «=»47. 


DRAINS. 

See  Husband  and  Wife,  «=>214,  268. 

I.  ESTABLISHMENT  AND  ItAINTE- 

NANOE. 

®=»I7  (Wash.)  If  drainage  ■  district  officers 
commit  acts  not  warranted  in  a  deed  of  ease- 
ment under  which  they  entered  upon  the  land, 
their  acts  are  a  personal  tort  so  far  as  in  ex- 
cess of  their  authority. — ^Bice  v.  Brown,  167 
P.  1097. 

®=>45  (Wash.)  A  deed  of  easement  to  con- 
struct a  drainage  ditch  held  not  tu  give  the 
right  to  pile  logs  on  the  bank  to  such  an  ex- 
tent as  to  hamper  the  owner's  use  of  approxi- 
mately five  acres  of  laud.— Bice  v.  Brown,  167 
P.  1097. 

Where  an  easement  was  granted  to  construct 
a  drainage  ditch  by  widening  and  deepening  a 
natural  channel,  if  it  was  necessary  to  ac- 
complish the  work  to  destroy  a  bridge  over 
the  channel,  the  deed  contemplated  such  de- 
struction,—Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=9258-^13. 

DUPLICITY. 

See  Indictment  and  Information,  9s»125. 

DURESS. 

See  Bills  and  Notes,  «=9l04;   Threats. 

DUTIES. 

See  Customs  and  Usages. 

EARNING  CAPACITY. 

See  Damages,  €=338. 

EARNINGS. 

See  Death,  e=>58. 

EASEMENTS. 

See  Dedication. 

II.  EXTENT  OF  BIGHT,  ITSE,  AND 

OBSTBUOTION. 

€=371  (Wash.)  Where  a  grant  of  an  easement 
gave  no  right  to  pile  logs  on  the  land,  that  the 
grantor  authorized  the  grantees  to  leave  certain 
cedar  logs  upon  the  land  did  not  warrant  in- 
struction that,  if  the  timber  placed  on  the 
higher  land  became  more  valuable  to  the  gran- 
tor, such  fact  should  be  considered  in  estimating 
the  damages.— Bice  v.  Brown,  167  P.  1097. 

ECCENTRICITY. 

See  Wills,  «=s>41. 

EDUCATION. 

See  Municipal  Corporations,  4=»211. 

EJECTMENT. 

m.  PI.EADINO  AND  EVIDENOB. 

«=76  (Colo.)  Under  Rev.  St.  1908,  $<  81-84, 
regarding  amendment  and  liberal  construction 
of  pleadings  and  disregard  of  immaterial  de- 
fects, there  is  no  abuse  of  discretion  in  allowing 
a  prayer  for  relief  in  an  ejectment  complaint 
to  be  amended  during  trial  where  testimony 
would  have  been  admissible  under  original  corn- 
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plaint.— Miller  v.  City  and  County  of  DenTer, 
167  P.  767. 

<Ss>86(3)  (Okl.)  In  ejectment  and  to  quiet  ti- 
tii,  duly  acknowledged  warranty  deed  from  own- 
er of  record  title  offered  by  plaintiff,  is  prima 
facie  evidence  of  title,  and  burden  of  proving 
its  invalidity  by  -reason  of  minority  of  Indian 

frantor    is     upon     defendant. — ^Hutchison     y. 
Irown,  167  P.  624. 

ELECTION. 

See  Conversion,  <S=>22;   Wills,  «=>80O. 

ELECTION  OF  REMEDIES. 

4=»l  (Idabo)  To  apply  doctrine  of  election 
of  remedies,  tbe  party  sought  to  be  barred  mnst 
actually  have  had  at  his  command  more  than 
one  remedy. — ^Boise  Development  Co.  v.  Boise 
City,  167  P.  1032. 

«=»7(1)  (Or.)  Plaintiff's  action  ex  contractn 
against  a  city  for  services  rendered  in  connec- 
tion with  paving  of  street  held  not  election, 
£recluding  a  subsequent  action  ex  delicto. — 
[orris  t.  City  of  Sheridan,  167  P.  693. 

ELECTIONS. 

See  Counties,  4s>36,  105;  Municipal  Corpora- 
tions, ^=>108;  Schools  and  School  BistrictB, 
«=>97. 

n.   ORDERIXO  OK  OAIXIKO  EUBO- 

TioN,  AKD  ironoE. 

^=344  (Or.)  An  election  held  without  anthor- 
fty  of  law  is  ineffectual  for  any  purpose.— Bar- 
ber v.  Johnson,  167  P.  800. 

IX.  ooxnrr  of  votes,  betxtrns, 

AMD   OANVASS. 

^=s>244  (CaLApp.)  Roster  at  election  precinct 
being  in  charge  of  precinct  officials,  it  is  their 
duty  to  require  electors  to  sign  it,  and  neither 
vote  of  a  nonsigning  elector  nor  tbat  of  precinct 
is  invalidated  by  failure  to  discharge  duty. — 
Taft  V.  Haas,  167  P.  306. 
€=»259  (CaLApp.)  Where  board  of  trustees  of 
city  canvassing  returns  of  election  threw  out 
entire  vote  of  two  precincts  because  number  of 
names  on  precinct  roster  fell  shurt  by  three  of 
number  of  names  on  polling  list  and  number  of 
ballots  cast,  canvass  was  not  complete ;  board's 
action  in  throwing  out  vote  being  improper. — 
Taft  V.  Haas,  167  P.  806. 

ELECTRICITY. 

Bee  Statutes,  «=>72. 

^=3(4(1)  (Kan.)  In  action  for  death  of  plain- 
tiff's husband  by  contact  with  electric  wires 
maintained  by  defendant  in  its  waiting  room, 
held  that  it  was  not  error  to  refuse  to  set 
aside  verdict  for  defendant  because  of  special 
finding  that  when  deceased  came  in  contact 
with  wires  he  was  not  in  full  control  of  bis 
powers  of  locomotion.— Patton  v.  Union  Trac- 
tion Co..  167  P.  1041. 

9=>  19(13)  (Kan.)  In  an  action  for  death  of 
plaintiff's  husband,  who  came  in  contact  with 
defendant's  high  tension  wire,  charge  that  if  de- 
ceased failed  to  exercise  ordinary  care  or  was 
guilty  of  contributory  negligence  there  could 
be  no  recovery  held  not  erroneous  because  not 
qualified  by  statement  deceased  was  puilty  of 
contributory  negligence  if  he  voluntardy  or  of 
his  own  free  wiU  failed  to  exercise  ordina^ 
care.— Patton  v.  Union  Traction  Co.,  167  P. 
1041. 

ELEVATORS. 

See  Master  and  Servant,  4=>11& 

EMBEZZLEMENT. 

4=34  (Okl.Or.App.)  Where  owner  parts  with 
possession  of  property  and  taker  receives  it  in 


good  faith  without  fraudulent  intent  to  appro- 

{>riate  it  to  his  own  use,  but  thereafter  frauda- 
ently  ctmverts  it,  the  offense  ia  embezzlement. 
— Ennis  v.  State,  167  P.  22». 

In  embezzlement  the  taker  receives  property 
with  present  intent  to  comply   with  terms  of 
agreement  under  which  it  is  received  and  there- 
after fraudulently  appropriates  it  to  his  own  use 
with  intent  to  deprive  owner  thereot — Id. 
€=^10  (CaLApp.)  A   partner   feloniously   con- 
verting another's  funds  coming  into  his  control 
as  a  member  of  partnership  may  be  guilty  of 
embezzlement.— People  v.  Maljan,  167  P.  S47. 
9=>38  (CaLApp.)  In  prosecution  of  broker  for 
embezzlement  of  proceeds  of  goods  sold  on  con^  ■ 
signment,   the  books  of  a  firm  delivering  the 
goods  to  accused  for  the  owner  were  admiaai- 
ble.— People  v.  Maljan,  167  P.  647. 
®=»42  (CaLApp.)  In    a    prosecution    for    em- 
bezzlement, an  insolvoner  petition  filed  by  de- 
fendant waa  relevant— People  v.  Maljan,  167 
P.  647. 

In  a  prosecution  for  embezzlement,  evidence 
that  there  was  no  money  in  the  partnership 
account  at  time  embezzling  partner  departed 
was  material. — Id. 

«=»44(6)  (CaLApp.)  Evidence  field  snffident  to 
show  that  defendant,  accused  of  embezzling 
proceeds  from  sale  of  fruit,  received  the  fruit 
on  consignment— People  v.  Maljan,  167  P.  547. 
<=»47  (Cal.App.)  Whether  a  broker  accused  of 
embezzUng  proceeds  from  a  sale  of  fruit  heard 
employe's  statement  that  fruit  was  to  be  han- 
dled on  consignment  so  as  to  be  bound  thereby 
was  for  the  jury.— People  v.  Maljan,  167  P.  647. 

Tbe  question  whether  managing  partner  was 
the  person  who  embezzled  money  deposited  to 
the  partnership  account  was  for  the  jury.— Id. 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  ^=9781;  Municipal  Cor- 
porations, «=9266-623;   Statutes,  «=»07. 

X.  HATURE,  EXTENT,  AHD  DEIXOA- 
TIOK  OF  POWER. 

<8=>2(10)  (N.M.)  Code  1915,  If  265-268,  pro- 
viding that  artesian  well  permitted  to  remain 
oat  of  repair  so  that  water  is  unnecessarily 
wasted  may  be  abated  by  well  snperriaor  a* 
public  nuisance,  is  a  valid  exercise  of  police 
power  and  not  a  taking  of  private  property  for 
public  use  without  just  compensation,  contrary 
to  Const  U.  S.  Amend.  6  or  Const  N.  M.  art. 
2,  i  20.-Eccle8  v.  Ditto,  167  P.  726. 
«s>47(6)  (CaL)  Under  Code  Civ.  Procf  1240. 
subd.  4,  city  of  Los  Angeles  was  authorized  to 
take  by  condemnation  right  of  way  of  street 
or  other  railroad  for  use  as  highway  or  street. 
—City  of  Los  Angeles  ▼.  ZeUer,  167  P.  848. 

XI.  OOMPENBATIOH. 

(B)  Taklns      or      Injarlns      Property      •■ 
GroaBd  tor  Compensation. 

4s>95  (Cal.)  Where  the  plan  on  which  the  road 
is  to  be  built  is  shown  in  condemnation  for 
right  of  way,  damages  from  construction  ac- 
cording to  such  plan  are,  under  Code  Civ.  Proc 
i  1248,  subd.  2,  to  be  assessed  in  the  condem- 
nation proceeding.— Colusa  &  H.  R.  Co.  ▼. 
Leonard,  167  P.  878. 

^=398  (CaL)  An  element  of  damages  in  con- 
demnation of  part  of  a  tract  for  railroad  ri^ht 
of  way  is  depreciation  in  value  of  the  remain- 
der of  the  tract  from  the  enhanced  danger  from 
floods,  because  of  the  railroad  interfenng  with 
escape  of  waters. — Colusa  &  H.  R.  Co.  T. 
Leonard,  167  P.  878. 

That  the  construction  of  a  railroad  will  in- 
terfere with  the  function  of  drainage  which  a 
water  course  performed  is  an  element  of  dam- 
ages in  condemnation  for  right  of  way,  not- 
withstanding Civ.  Code,  |  465,  subd.  6.— Id. 


Digitized  by  VjOOQ  IC 


1221 


INDBX-DIGBSn 


Ea*oii»«3l 


(O)  Heasnre  and  Amount. 

9=»I45(1)  (Or.)  In  suit  to  condemn  railroad 
right  of  way  torough  tract  of  land  dividing  it, 
damage  and  benefits  cannot  be  separately  as- 
sessed to  each  of  resnlting  parcels,  and  disal- 
lowing benefits  to  one  to  be  offset  against  dam- 
ages to  the  other.— Portland  &  Oregon  City 
Ry.  Co.  T.  Sanders,  167  P.  564. 
€=>I50  (Cal.)  In  proceedings  by  city  of  Los 
Angeles  to  condemn  for  street  purposes  strip 
of  land  ■  owned  by  electric  railroad  1,600  feet 
long  and  35  feet  wide  used  as  railroad's  right 
of  way,  court's  action  in  allowing  only  nominal 
sum  of  $10  as  damages  for  taking  was  improp- 
er.—City  of  Los  Angeles  V.  ZeUer,  167  P.  849. 

HZ.   PKOCEEDINOS   TO   TAKE   PKOP- 

KRTT  AND  ASSESS  OOM- 

PEirSATION. 

^=>I69  (Gal.)  City  of  Los  Angeles  had  jpower 
to  proceed  with  its  suit  to  condemn  railroad 
property  for  street  purposes,  although  Railroad 
Commission  bad  not  determined  where  inter- 
secting streets  should  cross  tracks;  Public  Util- 
ities Act  1911,  S  43,  having  no  application  to 
street  openings  and  railroad  crossings  in  Los 
Angeles.— City  of  Los  Angeles  v.  Zeller,  167  P. 
849. 

«=> 203(1)  (Cal.)  Relative  to  damages  to  the 
remaining  lands  of  defendant  from  construction 
of  railroad  over  the  part  condemned,  by  ob- 
struction of  flow  of  flood  waters,  the  nature  of 
the  proposed  construction  over  the  land  of  an- 
other, bearing  on  the  question  of  sufficient  out- 
let, may  be  shown. — Colusa  &  H.  B.  Co.  v. 
Leonard,  167  P.  878. 

«=>238(4)  (Okl.)  To  "erfect  appeal. from  award 
of  damages  in  condemnation  proceeding  under 
Act  Cong.  Feb.  2S,  1902,  c.  134,  f  15,  dissatis- 
fied party  must  file  petition  in  court  having  ju- 
risdiction and  have  summons  to  adverse  party 
issued  thereon  within  ten  days  after  a,ward. — 
PurceU  Bank  &  Trust  Co.  of  Purcell  v.  Byars, 
167  P.  216. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  9=31066;  Master  and 
Servant,  «=a364-418. 

ENACTING  CUUSL 

See  Statutes,  «s>40. 

ENCROACHMENT. 

See  Constitutional  Law,  4s»7(K 

ENTRY. 

See  Judgment,  4=s>272. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=968-118. 

EQUITY. 

See  Account;  Action;  Appeal  and  Error,  4=» 
1009,  1065;  Cancellation  of  Instruments; 
Conversion;  Creditors'  Suit;  Estoppel; 
Fraudulent  Conveyances;  Injunction;  Par- 
tition; Receivers;  Set-Off  and  Counterclaim; 
Specific  Performance;    Subrogation;    Trusts. 


n.  LACHES  AND  STAtE  DEMANDS. 

S=>84  (Or.)  Corporation  cannot  assert  defense 
of  laches  if  minority  stockholder's  suit  is  to 
recover  for  it;  otherwise  if  it  is  an  equitable 
demand  on  it  for  bis  share  of  fund  which 
should  have  been  distributed  as  dividends. — 
BaiUie  v.  Columbia  Gold  Mining  Co.,  167  P. 
1167. 

^=388  (Or.)  Defense  of  laches  can  be  waived, 
and  is  deemed  waived  unless  asserted  by  the 
litigant  entitled  to  assert  them.— Baillie  v.  Co- 
lumbia Clold  Mining  Co.,  167  P.  1167. 


IV, 
(O)  Oroaa-BIU 


PLEADING. 


and      Pies 
Thereto. 


and     Answer 


®=>I95  (Or.)  Oross-bill  in  action  by  U. 
against  S.  to  recover  for  advances  made  by  H. 
for  purchase  of  land,  averting  the  money  was 
to  be  repaid  from  profits  of  resale;  that  S.  has 
received  proceeds  of  resale  and  refuses  to  ac- 
count therefor;  and  that  H.  does  not  know  the 
amount  of  profits,  states  matters  of  defense, 
entitling  S.  to  equitable  relief.— Heidel  v.  Sbute, 
167  P.  586. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

See  Criminal  Law,  «=»1181. 

ESCROWS. 

See  Vendor  and  Purchaser,  «=93S& 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;   Perpetuities;   Wills. 

ESTOPPEL 

See  Appeal  and  Error,  9=9882;  Assignments 
for  Benefit  of  Creditors,  ^s>342;  Bills  and 
Notesi  «3s98;  Corporations,  9=>34,  388, 
426;  Criminal  Law,  9=>1137:  Dedication, 
9=»39;  Insurance,  9=3389:  Judgment,  9=> 
640-600%,  649-731;  Landlord  and  Tenant, 
9=194;  Mortgages,  9=»183;  Municipal  Cor- 
porations, 9=>488,  489. 

m.  EQinTABI.E  ESTOPPEIk 
(B)  Oroanda    of   Batoppel. 

9=»68(2)  (Wash.)  That  wife  in  proceeding  to 
modify  decree  took  position  that  award  was 
not  one  of  alimony,  held  not  to  alter  its  effect, 
so  as  to  preclude  her  from  contending  subse- 
quently that  it  was  not  discharged  in  bank- 
ruptcy .-Egbers  V.  Northern  Pac.  Ry.  Co.,  167. 
P.  1073. 

9=372  (Wash.)  Where  lumber  was  purchased 
from  mill  employes  who  were  in  possession  and 
had  liens  thereon,  Ael<2  that  the  purchaser  could 
not  set  off  its  claim  against  the  miU  owner 
against  the  purchase  price,  the  principle  of  es- 
toppel, if  applicable  at  all,  applying  in  favor  of 
the  lien  claimants. — Sweet  v.  Oregon-Washing- 
'on  Lumber  &  Mfg.  Co..  167  P.  82. 

BTldenee,    Trial,    and    Re- 
-vtevr. 


(B)   Pleadinv, 


9=3 1 07  (Okl.)  In  action  to  subject  wife's  sepa- 
rate property  to  payment  of  husband's  debts, 
facts  showing  her  estoppel  by  conduct  must  be 
specifically  plended-^Farme™"  State  Bank  of 
Ada  V.  Keen,  167  P.  207. 

9s>ll8  (Or.)  The  title  to  real  property  can- 
not be  divested  by  estoppel  without  clear  and 
satisfactory  evidence.— City  of  Clatskanie  v. 
McDonald,  167  P.  560. 
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EVIDENCE. 

See  Criminal  Law,  «=»308-564;    Depositions; 

Witnesses. 
For  evidence   as   to   particular  facte   or  isBues 

or  in  particular  actions   or  proceedings,   see 

also  tile  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  end  Error. 
Reception  at  trial,  see  Criminal  Law,  ®=»6e7; 

Trial,  <8=5»41-91. 

I.  JTJDICIAX.  HOTICE. 

9=s>7  (Wash.)  Court  knows  judicially  that 
modem  science  has  demonstrated  that  use  of 
water  in  power  plants  where  human  beings 
must,  of  necessity,  be  in  attendance  seriously 
endangers  its  purity,  rendering  it  unfit  for  hu- 
man consumption.— ^ity  of  Raymond  v.  WiUa- 
pa  Power  Co.,  167fP.  914. 
«=>I0(1)  (Cal.App.)  It  is  a  matter  of  common 
knowledge  that  in  Palo  Alto  elevations  are 
above  sea  level  and  are  indicated  in  feet— Thoits 
V,  Byxbee,  167  P.  166. 

n.   PBESUBIPTIONB. 

®=>66  (Colo.)  Where  a  corporation  director 
was  acting  as  such  when  a  judgment  was  ren- 
dered in  an  action  involving  the  corporation's 
stock,  he  must  be  held  to  have  known  whether 
the  complaint  therein  set  out  the  fraud  of  a 
stockholder,  and  his  statutory  denial  thereof 
raised  no  issue.— Campbell  v.  Creighton,  Iff!' 
P.  975. 

4=378  (Colo.)  When  a  party  refuses  to  pro- 
duce evidence  in  his  possession  or  under  his 
control,  the  presumption  is  that  the  testimony, 
if  given,  or  the  evidence,  if  produced,  would 
be  unfavorable  to  him.— Campbell  v.  Creighton, 
167  P.  975. 

IV.  BEI.EVANCT.  MATERIAX.ITT.  AND 

COMPETENCT  IN  OENEBAIi. 
(A)   Faeta  la  laane  and  Relevant  to  Issue*. 

4=91 13(2)  (Wash.)  In  an  action  on  the  bond 
of  a  militia  captain  on  account  of  supplies  for 
which  he  had  failed  to  account  prior  to  1913. 
the  federal  price  list  of  supplies  made  up  in 
1913  was  no  evidence  of  the  value  of  the  miss- 
ing artides.— State  v.  Buckley,  167  P.  1087. 

OB)  Res  Oestw. 

*=>I23(11)  (Utah)  Injured  servant  could  not 
testify  that  when  he  applied  for  work  after  in- 
jury, defendant's  manager  said  that  they  would 
not  feel  safe  with  him  at  work,  owin£  to  his 
defective  sight  caused  by  injury.— White  v. 
Utah  Condensed  MUk  Co.,  167  P.  656. 

V.  BEST  AND  SEOONDABT  EVIDENCE. 

4s>l84  (N.M.)  Where  a  broker,  suing  for  a 
'  commission,  testified  that  he  placed  a  letter  in 
a  stamped  envelcroe,  addressed  to  defendant  at 
his  home  post  office,  and  deposited  it  in  post 
office,  a  copy  thereof  was  admissible. — Jackson 
T.  Brower,  167  P.  6. 

4=3186(9)  (Utah)  Records  in  county  clerk's  of- 
fice of  lost  will  were  not  competent  independent 
evidence  of  provisions  of  will. — In  re  Frandsen's 
Will,  167  P.  362. 

VII.  ADMISSIONS. 

(C)  By   Orantori,   Former    Owaera,   or 
Prlvlea. 

«=i>230(5)  (Or.)  Although  default  by  mortga- 
gor in  a  suit  to  foreclose  is  an  admission  on  the 
Sart  of  the  mortgagor  of  fraudulent  intent  to 
efraud  or  delay  collection  by  a  judgment  credi- 
tor, it  does  not  bind  the  mortgagee.— Dempsey 
V.  Ball,  167  P.  508. 

(D)  Br  Aveuts  or  Otker  R«preseatati'vea. 

4s>242(l)  (Utah)  Admissions  of  the  employ- 
er's general  manager,  outside  scope  of  employ- 


ment as  to  extent  of  serranf  8  Injuries,  are  not 
admissible  against  employer. — White  v.  Utah 
Condensed  AOlk  Co..  lOT  P.  656. 

Vm.  DECIJkBATIONS. 
(B)   By  Deoedenta  Aaralnat  Interest. 

4=3283  (Cal.)  In  action  to  establish  trust  in 
lands,  recitals  in  deed  from  defendant's  broth- 
er to  defendant's  wife,  the  other  defendant, 
held  not  admissible  as  declarations  against  in- 
terest—Hannah V.  Canty,  16r  P.  373. 

XI.   PABOI.  OB  EXTBINSIC  EVI- 
DENCE AFFECTING  WBITINGS. 

(A)   Contradlctlnic,  Varylns.  or  Addlnar  to 
Terms  of  nrrlttem  Imatrameut. 

4=^408(4)  (Wash.)  Recital  in  contract  of  sale 
of  piano  that  $2*25  had  been  paid  AeM  nothing 
more  than  a  receipt,  and  open  to  explanation 
by  parol  testimony. — Jones-Rosquist-Killen  Co. 
V.  Nelson,  167  P.  1130. 

4=3419(13)  (Wash.)  Where  contract  stated 
price  of  piano  as  $425,  and  that  $225  had  been 
paid,  parol  evidence  that  the  price  was  only 
$275,  and  that  only  $75  had  been  paid,  held 
within  the  exception  to  the  parol  evidence  rule 
aa  to  showing  consideration. — Jones-Rosquist- 
KiUen  Co.  v.  Nelson,  167  P.  1130. 

(C)  Separate   or    8al>se«aenit    Oral   Agree- 

ment. 

4=»442(0)  (Wash.)  In  action  on  notes  given  for 
stallion,  evidence  of  parol  warranties  held  in- 
admissible, bill  of  sale  stating  only  guaranty 
was  contained  therein. — Siugmaster  v.  Hail, 
167  P.  136. 

4=»445(3)  (Utah)  Where  lease  provided  for 
plowing  and  cropping  farm  every  alternate  year, 
proof  of  subsequent  parol  agreement  as  to 
raising  and  dividing  a  crop  in  one  of  the  inter- 
vening years  held  not  to  vary  or  contradict  the 
written  lease. — Jensen  v.  Anderson,  167  P.  811. 

(D)  Conatrnetlon    or   Appltoatlon    of   lian- 

araace  of  lirrltten  laatrameat. 

4=>448  (CaL)  Where  terms  of  contract  are 
dear  and  without  latent  ambiguity,  they  caa- 
i)ot  be  varied  by  parties'  subsequent  conduct  or 
by  circumstances. — Jameson  v.  Chanslor-Can- 
field  Midway  OU  Co.,  167  P.  369. 
<S=>448  (N.M.)  Prindple  that  parol  evidence 
is  not  admissible  to  vary  terms  of  written  in- 
strument is  not  infringed  when  evidence  is  used 
to  ascertain  meaning  of  doubtful  ezpressioDS 
in  instrument— HiU  v.  Hart  167  P.  710. 

XH.  OPINION  EVIDENCE. 

(A)   Conelaslons     and     Opinloaa     of    'Wlt- 
neaaea  la  Qeneral. 

4=>47l(2)  (Wash.)  The  secretary  of  state  tax 
commission,  not  a  member  thereof,  could  not 
testify  as  to  what  the  members  thereof  con- 
sidered to  be  due  or  thought  about  in  making 
an  assessment,  such  evidence  being  conclusions 
of  his  own. — Oregon-Washington  R.  Sc.  Nav.  Co. 
V.  Thurston  County,  167  P.  930. 
4=»47l(9)  (Idaho)  In  action  for  malicious 
prosecution,  question  to  defendant  as  to  wheth- 
er he  was  actuated  by  malice  in  making  crimi- 
nal charge  called  for  conclusion  of  law.  and  was 
properly  excluded.— Rosa  v.  Kerr,  167  P.  654. 
9=»474(4)  (Utah)  Though  great  latitude  is  nec- 
essarily permitted  as  to  evidence  on  mental  ca- 
padty  and  undue  influence,  courta  should  con- 
fine evidence  within  reasonable  limits,  and  opin- 
ions of  lay  witnesses  should  not  be  permitted 
unless  witnesses  possess  personal  knowledge  of 
facts  on  which  opinions  are  Iwsed. — In  re  Han- 
gen's  WiU,  167  F.  256. 

4s9474*/2  (Wash.)  In  action  against  dty  for 
injuries  to  plaintiff  in  falling  over  water  pipe 
across    sidewalk,    witness    was    properly    per- 


Digitized  by  VjOOQ  IC 


1223 


INDEX-DIGEST 


EKSoaiion 


mitted  to  answer  whether  degree  of  daritnesa 
was  •such  that  one  could  not  have  seen  pipe; 
matter  not  falling  within  rule  of  expert  opinion. 
— Blackwell  v.  City  of  Seattle.  187  P.  53. 
e=»483(l)  (Wash.)  In  an  action  to  enforce  re- 
strictive clause  in  deed  providing  that  property 
should  be  used  as  residence  only,  question  to 
witness  calling  for  conclusion  whether  premises 
were  used  as  convent  was  not  improper. — Hun- 
ter Tract  Improvement  Co.  v.  Corporation  of 
Catholic  Bishop  of  Nisqually,  167  P.  100. 
®=}493  (Nev.)  In  action  for  overflow  of  ranch 
by  dam,  held  that  opinions  of  nonexpert  witness- 
es as  to  whether  defendant's  dam  caused  over- 
flow should  have  been  excluded ;  witnesses  hav- 
ing detailed  evidentiary  facts.— McLeod  v.  Mil- 
ler &  Lux.  167  P.  27. 

•8=5501(3)  (Utah)  Though  it  is  proper  to  permit 
witnesses,  testifying  on  probate  of  a  will,  on 
the- subject  of  mental  incapacity,  after  detailing 
the  facts,  to  express  an  opinion  respecting  tes- 
tator's sanity  on  the  date  of  execution,  the 
facts  on  which  the  opinion  is  based  should  be 
relevant  to  the  issue,  and  not  too  remote  in 
■point  of  time.— In  re  Hansen's  Will,  167  P.  256. 
In  will  contest,  opinion  testimony  of  lay  wit- 
nesses as  to  testator's  insanity,  held  inadmissi- 
ble as  based  on  facts  too  remote. — Id. 

(B)  Sabjecta  of  Kixpert  Teatlnony. 

4s>509  (Kan.)  In  passenger's  action  for  in- 
jury admission  of  opinions  of  physicians  deriv- 
ed from  examination  of  plaintiff  tliat  they  be- 
lieved that  she  was  shamming  held  not  errone- 
ous, though  they  were  to  be  viewed  with  cau- 

*iy\n H/^nann     v       T^ninn     Trantinn     P.O.     Ift7     P. 


tion. — Hopson 
1059. 


v.   Union  Traction   Co.,   167  P. 


(C)  CompeteBCir  of  Bxperta. 

«=>544  (Cal.)  Opinions  that  proposed  railroad 
construction  would  interfere  with  free  pas- 
sage of  flood  waters  is  not  such  expert  testi- 
mony that  farmers  may  not  give  it— -Colusa  & 
H.  R.  Co.  V.  Leonard,  167  P.  878. 

«s>545  (Or.)  Testimony  tliat  one  offered  as 
expert  witness  as  to  value  of  defendant's  lands 
taken  under  eminent  domain  proceedings  and 
as  to  damages  had  been  assessor  of  county  and 
was  familiar  with  land  values  establishes  his 
Qualification  as  expert. — Portland  &  Oregon 
City  Ky.  Co.  v.  Sanders,  167  P.  564. 

^=>546  (Or.)  Where  witness  is  tendered  as  ex- 
pert, it  is  duty  of  court  as  preliminary  question 
of  fact  to  determine  his  qualification  from  his 
testimony  thereto.— Portland  &  Oregon  City 
By.  Co.  V.  Sanders,  167  P.  564. 

XIV.  WEIGHT  AHD  STTFFIOIENOT. 

4=>58S  (Colo.)  Where  an  employe  in  a  tower 
in  which  there  was  an  elevator  shaft  testified 
that  he  loolsed,  but  did  not  see  the  elevator 
when  he  extended  his  head  and  body  over  the 
shaft,  such  testimony  may  be  disregarded  as 
in  conflict  with  the  facts ;  it  appearing  that  the 
cage  platform  was  but  a  few  feet  above  bis 
head.— McLennon  v.  Whitney-Steen  Co.,  167  P. 
771. 

«=»59l  (Utah)  Where  the  testimony  of  wit- 
nesses introduced  by  plaintifFs  was  uncontra- 
dicted, plaintiffs  were  bound  thereby.— Kent  T. 
Ogden,  L.  &  I.  By.  Co.,  167  P.  666. 

EXAMINATION. 

See  Appeal  and  Error,  9=9206;  Criminal  Law, 
<8=>1170V>;  Evidence,  iS=>501;  Witnesses, 
«=>262-276. 

EXCEPTIONS. 

See  Appeal  and  Error,  <g=>263-265. 


EXCEPTIONS.  BILL  OP 

See  Appeal  and  Error,  ©=>544-553. 

n.  SETTXEMEirr,  sighino,  and 

FIUITG. 

®=»43(1)  (Utah)  The  biU  of  exceptions  being 
settled,  without  any  extension  of  time,  after  the 
time  allowed  by  statute  therefor,  and  therefore 
without  jurisdiction,  is  without  any  force  or 
effect— McEwan  v.  Anderson,  167  P.  685. 

EXCESSIVE  DAMAGES. 

See    Appeal    and    Error,    <e=»1004;     Damages, 
€=s>131,  132;    Death,  ^=>d9. 

EXCHANGE  OF  PROPERTY. 

See  Court  Commissioners,  ^s>Z. 
«=s>8(4)  (Colo.)  Where  evidence  raises  a  doubt 
whether  rescission  of  a  contract  for  exchange 
of  properties  was  sought  because  of  a  mistake 
in  the  contract  or  because  a  heavy  frost  dam- 
aged the  property,  reaeission  is  properly  denied. 
— MilUkea  v.  NeU,  167  P.  770. 

EXCUSE. 

See  Appeal  and  Error,  <S=>628. 

EXECUTION. 

See    Attachment;    Exemptions;    Garnishment; 
Homestead;  Partnership,  9=»e9. 

V.  STAY,  QUASHING,  VACATING,  AND 
REUEF   AGAINST   EXECUTION. 

(8=»I7I(2)  (Or.)  Where  it  did  not  appear  that 
application  to  recall  writ  of  execution  would 
not  have  been  effective,  judgment  enjoining 
execution  on  judgment  could  not  be  sustained. 
—Hume  V.  Bice,  167  P.  578. 

VH.   SAIiE. 

(A)  Manner,    Condnct,   Valid  Itr,  Bad  Coa- 

flrmlaar  or  Vacattnar- 

<&=32S8  (Kan.)  An  attack  by  strangers  on  a 
sheriff's  deed  on  execution  sale  in  an  action 
separate  from  tiat  in  which  it  was  issued  on 
the  ground  that  out  of  proceeds  of  sale  current 
taxes  were  not  paid  is  collateral,  and  cannot 
be  maintained.— Clark  v.  Tandy,  167  P.  1039. 

(B)  Title  and  RIvlita  of  Pnrchaaer. 

«=>264  (Kan.)  The  grantee  in  a  sheriff's  deed 
obtains  as  good  a  title  to  land  conveyed  as  was 
held  by  person  against  whom  execution  was 
issued.— Clark  v.  Tandy,  167  P.  1039. 

<D)  COBvej'aace  to  Pnrohaaer. 

«=*>320  (N.M.)  Recitals  in  sherifTs  deed  of  faia 
authority,  and  proper  performance  of  steps 
preliminary  to  execution  sale,  are  not  compe- 
tent primary  evidence  of  these  facts,  except  by 
statute.- Springer  v.  Wasson,  167  P.  712. 

XH.  WBONOFUI.  EXECUTION. 

9=»47l  (Or.)  Plaintiff,  who  sought  to  enjoin 
malicious  abuse  of  writ  of  execution  and  de- 
manded damages,  has  burden  of  proving  that 
levy  of  execution  on  judgment  for  defendant 
was  subsequent  to  day  when  plaintift  filed  no- 
tice of  appeal  and  undertaking  to  supersede 
judgment  against  him. — Hume  v.  Bice,  167  P. 
578. 

£=s>472  (Or.)  Though  plaintiff  was  put  to  ex- 
pense on  refusal  of  defendant,  who  recovered 
judgment  against  him  iu  garnishment,  to  re- 
lease garnishment  after  plaintiff  had  appealed 
and  furnished  supersedeas  bond,  he  cannot  re- 
cover damages  for  such  refusal,  where  there 
was  no  segregation  of  expense  growing  out  of 
original  levy  from   that  chargeable  to   defend- 
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anf  s  refusal  to  release  gamisbmeirt.— Home  r. 
lUce.  167  P.  678. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Court8^«=3201;  Descent  and  Distributioa; 
Trusts;   Wills. 

n.  APPOnrTMENT,  quauficatiom, 
AKS  TENURE. 

«s»23  (Gal.)  After  final  settiement  of  estate 
and  distribution,  further  letters  of  adminis- 
tration should  not  be  issued  unless  there  re- 
mains property  not  disposed  of,  or  some  act  to 
be  done  vrtiich  only  an  administrator  can  do. — 
In  re  Xorba's  Estate,  167  P.  854. 

Heirs  and  devisees  dividing  estate  vrithout 
proper  decree  of  distribution  fteW  estopped,  so 
that  letters  of  administration  to  determine 
anew  the  proper  distribution  of  the  estate 
would  not  be  granted.— Id. 
9=>35(1)  (Cal.)  Where  executors  appealed  from 
order  of  probate  court,  but  court  neverthe- 
less revoked  their  letters  testamentary  for  fail- 
ure to  observe  the  order,  the  revoking  order  was 
illegal.— In  re  Loyd's  Estate,  167  P.  157. 

III.  ASSETS.  AFPRAI8AI.,  AND  XM- 
VENTOKT. 

<g=539  (CaL)  Under  Civ.  Code,  §  1324,  prop- 
erty given  by  a  wife  to  her  husband  held  not 
subject  to  payment  of  his  debts,  where  there 
was  a  further  gift  of  unexpended  portion  to 
others.— Adams  v.  Prather,  167  P.  534. 
^=>52  (Cal.)  Unsupported  testimony  of  admin- 
istrator that  there  was  oral  agreement  between 
him  and  deceased  under  which  be  was  discharg- 
ed from  liability  for  money  due  deceased,  in 
yiew  of  Code  Civ.  Proc.  i  2061,  subd.  4,  insuffi- 
cient to  show  that  money  owed  by  administrator 
to  decMuwd  had  been  accepted  in  payment  of  all 
demands  against  administrator. — In  re  Emer- 
son's Estate,  167  P.  149. 

IV.  COIXECTION  AND  BIANAOEMENT 
or  ESTATE. 

(A)   In    General. 

«=>82  (OrO  Under  Const  art.  7,  i  12,  and  L. 
O.  li.  JS  934,  936,  and  1303,  the  county  court 
may,  on  petition  of  executors,  direct  Uiem  to 
whom  distribution  shall  be  made.— In  re  Wil- 
son's Estate,  167  P.  580. 
«=3l22(3)  (Cal.)  Special  administrator  is  not 
entitled  to  credit  for  railroad  fare  and  expenses 
in  journeying  from  another  state  where  he  lives 
for  purpose  of  procuring  appointment. — In  re 
Emerson's  Estate,  167  P.  149. 

The  special  administrator  was  not  entitled  to 
expenses  incurred  in  going  to  another  state  to 
withdraw  moneys  there  belonging  to  estate, 
where  he  did  not  show  necessity  for  trip. — Id. 

(B)   Real  Propert^r  and  latereata  Tlteretn. 

«s»l30(2)  (Cal.)  Under  Code  Civ.  Proc.  S8 
1589,  1590,  1591,  an  executor  may  sue  to  recov- 
er property  fraudulently  disposed  of  by  his 
testator  before  securing  order  for  sale  by  pro- 
bate court,  where  testator's  estate  was  insol- 
vent notwithstanding  transfer.— Adams  v. 
Prather,  167  P.  534. 

«s>l38(l)  (Cal.)  Where  testator  conferred  pow- 
er to  sell  lands  on  his  executor,  regardless  of 
who  acquired  title  to  land,  executor  took  quanti- 
ty of  interest  which  purpose  of  his  trust  re- 
quired, and  in  whomsoever  title  vested,  whether 
it  was  allowed  to  descend  by  operation  of  law, 
or  was  transferred  to  executor,  or  descended  to 
devisees,  it  was  for  purpose  specified.— In  re 
Loyd's  Estate,  167  P.  157. 
«=9l38(8)  (Cal.)  Election  by  all  devisees  of 
realty  to  take  realty  in  kind  destroyed  power  of 
executors  under  will  to  convert  land  into  money. 
—In  re  Loyd's  Estate,  167  P.  157. 


VI.  AIXOWANOE  AND  PAYMENT  OF 

OX.AIBC8. 

(B)  Preseatattoa    and    Alloivaaee. 

€=3229  (Wash.)  In  daim  and  delivery  atniinst 
administrator  for  automobile  given  plaintiff  by 
deceased,  loss  of  use  of  automobile  did  not  date 
from  time  of  presentation  of  claim  against  es- 
tate, bnt  from  time  of  taking. — MacKenzie  t. 
Stecves,  167  P.  50. 

®=324l  (Kan.)  One  who  procures  allowance  of 
claims  against  an  estate  is  not,  by  reason  of 
knowledge  tli&t  he  has  another  independent 
cause  of  action  against  estate  and  administra- 
tor, precluded  by  such  knowledge  from  recov- 
ering on  separate  cause  of  action.— Byan  t. 
Myers,  167  P.  1043. 

VH.  DISTRIBUTION   OF   ESTATE. 

€=9315(4)  (CaI.App.)  A  decree  of  distribution 
will  not  be  set  aside  unless  fraud  or  mistake  on 
account  of  which  relief  is  prayed  is  extrinsic  or 
collateral  to  matter  which  was  tried  by  court. — 
McGavin  v.  San  BVancisco  Protestant  Orphan 
Asylum  Soc.,  167  P.  182. 

In  absence  of  fraud,  decree  of  distribution  will  ■ 
not  be  set  aside  where,  by  mistake  of  executor's 
attorney  alone  it  provides  for  payment  of  be- 
quest, contrary  to  Civ.  Code,  f  1313,  making 
charitable  bequest  void  where  testator  dies  with- 
in 30  days  of  making  will,  parties  interested 
knowing  bequest  is  void,  but  negligently  failing 
to  follow  proceedings  and  object  to  decree. — ^Id. 
<S=>3I5(6)  (Cal.)  Paper  filed  and  entered  by 
court  held  not  only  an  opinion,  but  an  order, 
and  when  not  appealed  from  under  Code  Civ. 
Proc.  §  963,  a  conclusive  adjudication  that  es- 
tate had  been  fully  distributed  and  that  no 
further  distribution  should  be  had. — In  re  Tor- 
ba's  Estate,  167  P.  854. 

<8s>3l5(6)  (Cal.App.)  Decree  of  distribution  of 
an  estate  is  judgment  in  rem,  and,  though  erro- 
neous, is  as  conclusive  against  one  who  fails  to 
appear,  having  opportunity  to  do  so,  as  it  is 
against  party  whose  fault  produced  the  error.— 
McGavin  v.  San  Francisco  Protestant  Orphan 
Asylum  Soc.,  167  P.  182. 

Vm.  SAXES  AND  OONVETANCES  UN- 
DER ORDER  OF  COURT. 

(B)  Application  and  Order. 

<8=>358(2)  (Cal.)  Under  Code  Civ.  Proc.  f  968, 
subd.  3,  objection  to  appeal  from  order  by  pro- 
bate court  directing  executors  of  decedent  to 
sdl  all  lands  owned  by  him  at  death  in  another 
state  and  to  transmit  proceeds  for  distribution 
held  frivolous.— In  re  loyd's  ESstete,  167  P.  157. 

(D)  Con-vejranee. 

«s>397  (Kan.)  Under  Gen.  St  1916,  {  4617, 
administrator's  deed  executed  by  order  of  pro- 
bate court  is  prima  facie  evidence  that  court 
made  an  order  which  was  complied  with,  requir- 
ing notice  of  hearing  of  application  for  order 
of  sale  and  that  proceedings  on  which  deed  was 
based  were  regukr.— Rust  T.  Ratherfordi  167 
P.  1066. 

Z.  ACnONS. 

€=3456(2)  (Or.)  Costs  of  proceeding  and  suit 
brought  by  executors  for  construction  of  will 
in  honest  endeavor  to  properly  administer  the 
estate  held  to  be  borne  by  the  estate  as  other 
expenses  of  administration.— In  re'  Wilson's  Es- 
tate, 167  P.  580. 

XI.  ACCpUNTINO  AND  SETTLEMENT. 

(B)  Statlac  Settllnvt  Openlac,  aad  Re- 
view. 

€=>503  (Wash.)  While  canceled  checks  artf  not 
what  statute  contemplates  as  vouchers,  wher» 
evidence  shows  payments  made  and  purpose 
thereof,  they  are  sufficient  to  support  an  ac- 
count of  administrator.— In  re  CampbelTa  B^ 
tate,  167  P.  905. 
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«=>504(7)  (Wash.)  On  accbuntiiig  of  executrix, 
held,  where  caase  had  proceeded  to  trial  on  de- 
fined issues,  it  -was  not  abnte  of  discretion  for 
trial  court  to  refuse  to  allow  appellants  to  liti- 
gate items  not  comprehended  in  objections. — In 
re  Campbell's  Estate,  167  P.  905. 
®=>509(3)  (Cul.App.)  Where  petition  for  set- 
tlinjj  final  account  of  administrator  and  for  de- 
cree of  distribution  alleged  and  court  found 
that  all  claims  had  been  paid,  court's  adjudica- 
tion of  fact  of  payment  of  all  claims,  if  wrong, 
was  merely  erroneous,  and  subject  to  correction 
on  appeal,  but  not  by  motion  to  vacate  order 
by  unpaid  claimant's  assignee. — Benning  v.  Su- 
perior Court  of  California  in  and  for  Sacra- 
mento County,  167  P.  291. 
«=»5I3(1)  (CaLApp.)  If  false  testimonj  was 
presented  to  court  at  bearing  of  petition  for 
settling  administrator's  account  and  for  decree 
of  distribution,  and  court  based  decision  set- 
tling account  on  such  testimony,  judgment  was 
duly  made,  and  must  stand  unless  appeal  is 
taken. — Benninjr  v.  Superior  Court  of  Cali- 
fornia in  and  for  Sacramento  County,  167  P. 
291. 

«s»5l3(9)  (CaLApp.)  Under  Code  Civ.  Proc.  {g 
1637,  1666,  courts  order  settling  final  account 
of  administratpr  and  decreeing  distribution  is 
placed  on  same  footing  as  ordinary  judgment  in 
civil  action. — Benning  v.  Superior  Court  of  Cal- 
ifornia in  and  for  Sacramento  County,  167  P. 
291. 

<S='5I3(11)  (Cal.App.)  If  superior  court's  ol- 
der settling  administrator's  account  is  not  con- 
clusive as  to  claimant's  assignee  in  consequence 
of  <:laim  not  having  been  included,  claimant 
should  petition  for  order  directing  administrator 
to  pay,  and,  should  court  refuse,  she  may  appeal 
nnder  Code  Civ.  Proa'  i  963,  subd.  3. — Benning 
V.  Superior  Court  of  California  in  and  for  Sac- 
ramento County,  167  P.  291. 

EXEMPLARY  DAMAGES. 

S«e  DatnageSy  ^=»151;   MaUcioQS  Prosecutioxi, 

EXEMPTIONS. 

Bee  Appeal  and  Error,  *=»374;   Homestead. 

I.  NATURE  AND  EXTEMT. 

(A)   Nature,  Creation.  Duration,  and  ElTeet 
in  General. 

4=>4  (Wash.)  The  broadest  interpretation  con- 
sistent with  policy  of  exemption  statutes  should 
be  given  to  effectuate  their  object. — Lemagie  v. 
Acme  Stamp  Works,  167  P.  60. 

(C)   Propertr  and  Riarhts  Bzempt. 

«=»48(t)  (Wash.)  Under  Rem.  &  Bal.  Code,  { 
703,  held  that  total  amount  of  salary  exempt  to 
employs  in  garnishment  proceedings  was  $100. 
—Lemagie  v.  Acme  Stamp  Works,  167  P.  60. 
«=352  (Wash.)  Under  Bern.  &  Bal.  Code,  f 
S63(4),  defendant  could  claim  as  exempt  shares 
of  ccH'porate  stock  worth  $200  in  lieu  of  prop- 
erty enumerated  in  statute. — Lemagie  v.  Acme 
Stamp  Works,  167  P.  60. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  €=>472-494;   Evidence,  ^=» 
609-546. 

EXPLOSIVES. 

^=»8  (CaLApp.)  In  action  for  damage  by  ex- 
plosion on  theory  that  storing  powder  was  nui- 
sance, it  was  error  to  admit  testimony  showing 
defective  construction  of  magazine. — Femandex 
y.  Western  Fuse  &  Explosives  Co.,  167  P.  900. 

EX  POST  FACTO  LAWS. 

See  Constitutional  Law,  ^=>203. 


EXPRESS  TRUSTS. 

See  Trusts,  <8=»1-^,  140. 

EXTENSION. 

See  Appeal  and  Error,  <S=»624. 


See  Threats. 


EXTORTION. 
EXTRADITION. 

n.  INTERSTATE. 

4=930  (Cal.App.)  One  taken  from  Texas  to 
California  on  process  nnder  extradition  is  not 
a  fugitive  from  justice  from  Texas,  so  as  to  be 
subject  to  extradition  thereto.— In  re  Whitting- 
ton,  167  P.  404. 

EYE-WITNESSES. 

See  Carriers,  «s»346. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

Z.  OIVH.  LTABIT.TTY. 

(B)  Aetlona. 

^=17  (Colo.)  Where  plaintiff  was  arrested  and 
detained  in  M.  county,  at  instigation  of  defend- 
ant committed  in  R.  county,  cause  of  action  may 
be  deemed  to  have  arisen  in  latter  county. — 
King  V.  Milner,  167  P.  957. 

FALSE  PRETENSES. 

4=>4  (Cal.)  Crime  of  obtaining  money  by  false 
pretenses  is  complete  when  defendant  obtiiius 
money  from  prosecuting  witness  by  false  and 
fraudulent  repreaentations,  and  it  is  not  neces- 
sary to  show  his  disposition  of  money.— People 
V.  Griesheimer,  167  P.  621. 
«=3l3  (Colo.)  Under  Rev.  St.  1908,  J  1849, 
defining  offense  of  obtaining  things  of  value 
with  intent  to  defraud,  and  section  5540,  de- 
fining "personal  property,"  note  reduced  to 
possession  by  swindler  is  a  "thing  of  volue" 
and  personal  property  in  the  hands  of  maker. — 
Knepper  v.  People,  167  P.  779. 
€=:>26  (Colo.)  Information  held  to  sufficiently 
charge  offense  of  obtaining  .note  by  false  pre- 
tenses within  Rev.  St.  1908.  §  1849,  in  view  of 
section  1950,  relating  to  sufficiency  of  informa- 
tions.—Knepper  V.  People,  167  P.  779. 
4=349(2)  (Colo.)  In  prosecution  under  Rev. 
St  1908,  I  1849,  for  obtaining  a  note  by  false 
pretenses,  competent  testimony  fixing  value  of 
note  at  $1,000,  without  any  contrary  showing, 
was  conclusive  as  to  its  value. — Knepper  t. 
People,  167  P.  779. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts.  «=>S96,  397.  ^ 

FEDERAL   EMPLOYERS'    LIABILITY 
ACT. 

See  Appeal  and  Error,  4=91066. 

FEES. 

See  Attorney  and  Client,  4s>181,  147;    Costs, 
<S=>184. 
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FELLOW  SERVANTS. 

See  Master  and  Servant,  4s>186. 

FILING. 

See  Api>eal  and  Error,  <SS9428,  624.  628,  770; 
Depositions,  ^s>79;    Stipulations,  ^ssO. 

FINAL  JUDGMENTS  AND  DECREES. 

See  Appeal  and  Error,  ^»76-80. 

FINDINGS. 

See  Appeal  and  Error,  i8=895,  931, 1008-1011, 
1070,  1071;  Carriers,  «=>349;  Trial,  <8=9 
359,  388-404. 

FINES. 

«=»!  (Kan.)  Laws  1917,  c.  168,  g  1,  directing 
county  commissioners  to  compel  prisoners  to 
work  on  streets,  poor  farms,  etc.,  does  not  vio- 
late Const,  art.  6,  §  6,  requiring  that  fines 
be  exclusively  applied  in  several  counties  to  the 
support  of  common  schools. — State  v.  Stewart, 
167  P.  1069. 

FISH. 

See  Navigable  Waters,  <Ss939. 

FIXTURES. 

«=>27(2)  (OkL)  Rev.  Laws  1910,  f  6749,  has 
no  application  where  there  is  a  special  contract 
between  landlord  and  tenant  as  to  character  of 
property  affixed  to  leased  premises  as  to  right 
of  removal.— Shelton  v.  Jones,  167  P.  458. 

Where  landlord  and  tenant  agree  that  tenant 
may  remove  building  erected  on  leased  premises 
if  rents  are  paid,  it  is  personal  property  be- 
coming part  of  the  realty  on  breach  of  remov- 
al condftiona,  and  so  continues  under  a  new 
lease  not  referring  to  building  or  its  removal. 
-Id. 

«=»35(2)  (Okl.)  The  law  presumes  that  a  build- 
ing erected  upon  a  tract  of  land  is  a  part  of  the 
land  it  occupies,  and  therefore  real  property, 
which  presumption  may  be  rebutted  6y  show- 
ing that  the  building,  in  fact,  was  personal 
property.— Shelton  v.  Jones,  167  P.  458. 

FLOWAGE. 

See  Waters  and  Water  Courses,  <S=»166. 

FOOD. 

See  Carriers,  €=»211. 

FORCIBLE  DEFILEMENT. 

Sen  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Justices  of  the  Peace,  e=>91, 

FORECLOSURE. 

See  Mechanics'  Liens,  «=>245-308;  Mortgages, 
€=>383-675;  Vendor  and  Purchaser,  «=» 
338 

FORFEITURES. 

See  Corporations,  ^8=993;  Insurance,  «=»313- 
389;    Intoxicating  liquors,  <8=>250. 

FORMA  PAUPERIS. 

See  Criminal  Law,  «=>1077. 

FRAUD. 

See  Action,  *=»25;  Bills  and  Notes,  «=>103, 
620;  Contracts,  <8=»292;  False  Pretenses; 
Frauds.  Statute  of;  Fraudulent  Conveyanc- 
es; Limitation  of  Actions,  <ts>100;  Principal 
and  Agent,  «=»168;  Sales,  «s»38. 


X.  DECEPTION   OONSTITUTIHO 

rBAUP,  AHP  I.IABIUT7 

THEREFOB. 

^=9 1 3(2)  (Idaho)  A  representation,  believed  on 
reasonable  grounds,  by  the  party  making  it,  to 
be  true,  is  not  fraudulent.— Johnson  v.  Holder- 
man,  167  P.  1030. 

<S=>I3(3)  (Idaho)  In  action  based  upon  fraudu- 
lent representations,  it  must  be  shown  that  par- 
ty making  them  knew  them  to  be  false,  or  that 
he  made  them  recklessly,  without  knowledge  of 
their  truth  or  falsity. — Johnson  v.  Holderman, 
167  P.  1030. 

€=>28  (Colo.)  In  action  for  damages  for  fraud 
and  deceit  regarding  title  to  land  received  in 
exchange,  plaintiff  was  not  entitled  to  recover 
merely  because  certificate  of  abstract  did  not 
speak  truth  and  he  lost  title  thereby.— 
McNulty  T.  Durham,  167  P.  773. 

n.  ACTIOHS. 
<B)  Parttea   «ad  Pleadtnat. 

^941  (Colo.)  In  action  for  damages  for  fraud 
and  deceit  in  exchange  of  real  estate,  com- 
plaint held  sufficient. — McNulty  v.  Durham,  167 
P.  778. 

«=>4I  (Okl.)  Petition  in  action  4or  fraud  held 
not  to  state  cause  of  action,  so  that  demurrer 
thereto  was  properly  sustained. — Martin  v.  Ford 
Motor  Co.,  167  P.  092. 

€=>47  (Okl.)  Petition  attempting  to  plead  cause 
of  a<Kion  for  fraud,  which  fails  to  show  dam- 
age resulting  to  plaintiff  from  such  alleged 
fraudulent  acts,  does  not  state  cause  of  action. 
—Martin  v.  Ford  Motor  Co.,  167  P.  092. 

(C)  BTtdenee. 

®=>58(1)  (Colo.)  In  actibn  for  damages  for 
fraud  and  deceit  regarding  title  to  land  receiv- 
ed in  exchange,  evidence  lield  insufficient  to 
support  judgment  and  verdict  for  plaintiff. — Mc- 
Nulty v.  Durham,  167  P.  773. 
€=>58(2)  (CaL)  In  suit  for  having  sold  ^intilE 
a  lot  in  a  tract,  on  the  false  representation,  ev- 
idenced by  a  map,  that  a  street  bad  been  dedicat- 
ed as  a  public  highway,  and  will  in  time  be 
opened  as  such,  evidence  held  insufficient  to 
support  plaintiff's  contention. — Wicks  v.  Ram- 
part Boulevard  Co.,  167  P.  862.     ' 

(B)  Trial,  Jadsment,  and  Review. 

«s>64(2)  (Colo.)  Evidence  held  to  make  a  Junr 
question  as  to  defendant's  good  faith  and  knowl- 
edge of  alleged  fraud  in  the  transfer  of  corpora- 
tion stoqk. — Campbell  v.  Creighton,  167  P. 
975. 

«=»66  (Colo.)  Where  the  jury  found  that  there 
was  fraud  in  the  sale  of  corporation  stock,  a 
further  finding  that  plaintiff  was  damaged  by 
relying  on  representations  made  by  defendants 
looking  to  a  settlement  in  that  he  was  thereby 
caused  to  refrain  from  prosecutiQg  his  claims 
held  not  inconsistent.— Campbell  v.  Creighton, 
167  P.  975. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES   TO  AnSWEJL  FOR 
DEBT.  X»EFA1TI.T  OR  MISCAR- 
RIAGE OF  ANOTHER. 

®=»23(1)  (Cal.App.)  Under  Civ.  Code,  |  1624, 
subd.  2,  and  sectioa  2794,  oral  promise  by 
principal  stockholder  in  corporate  grantee  o£ 
mortgaged  property  to  pay  debt,  made  after 
conveyance,  held  void,  because  not  in  writing 
and  without  consideration. — Sherwood  v.  Low- 
eU,  167  P.  554. 

VI.  REAI.  PROPERTY  AND  ESTATES 
AND    INTERESTS    THEREIN. 

4=»7I  (Wash.)  An  oral  agreement  to  convey 
real  property  is  void  under  the  statute  of 
frauds.— Brown  t.  Kausche,  167  P.  1075. 
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Vm.   REQUISITES  AMD  SUFXTOIENOT    it.— Farmers'  State  Bank  of  Ada  t.  Keen,  167 
OP   WRITIKO.  P.  207. 


^=>f06(l)  (Idaho)  To  render-oral  contract  for 
sale  of  goods  within  statute  of  frauds  (Rev. 
Codes,  f  8009),  enforceable  by  action,  memoran- 
dnm  must  state  essentials  of  contract  or  refer 
to  some  other  writing,  without  recourse  to  parol 

?roof.— Blumaner-Frank  Drug  Co.  v.  Young, 
67  P.  21. 
€=bI08(3)  (Or.)  Consideration  for  contract  of 
guaranty  held  to  be  sufficiently  expressed  in  the 
writing.— Balfour  v.  Knight,  167  P.  484. 
«=9ilO(l)  (Cal.App.)  Under  the  rule  that  a 
conveyance  must  be  in  writing,  a  deed  is  void 
if  the  description  is  so  vajpie  and  uncertain  that 
the  property  cannot  be  identified  and  located, 
and  the  writing  does  not  furnish  the  means 
whereby  it  may  be  made  definite  and  certain. 
—Scott  V.  Woodworth,  167  P.  543. 
^=»l  10(4)  (Wash.)  Description  of  land  in  con- 
tract of  sale  as  J.  T.  A.  place  held  insufficient 
where  there  was  a  dispute  as  to  whether  a 
strip  was  a  part  of  the  A.  place.— West  v.  Cave, 
167  P.  747. 

^=9|IS(2)  (Cal.App.)  Credit  for  interest  on 
note,  in  memorandum  in  stoctiholder'g  band- 
writing  on  billhead  of  corporate  grantee  of 
mortgaged  premises,  held  not  a  sufficient  mem- 
orandum of  the  stockholder's  promise  to  pay 
the  debt  to  satisfy  Civ.  Code,  J  1624,  subd.  2. 
—Sherwood  v.  LoweU,  167  P.  584. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

€=>I42  (Wash.)  Cases  arising  under  the  stat- 
ute of  frauds  are  decided  upon  legal  principles, 
and  the  court  cannot  resort  to  the  principles 
of  equity  to  determine  the  rights  or  privileges 
of  either  party.— West  v.  Cave,  167  P.  747. 

X.  PLEASING,  EVIDENCE,  TRIAI^ 

AND   REVIEW. 

«=>I52(1)  (Wash.)  Where  complaint  alleges 
oral  agreement  to  convej^  land  and  the  answer 
denies  it,  defense  of  statute  of  frauds  held 
open,  providing  defendant  makes  timely  objec- 
tion to  the  evidence. — Brown  v.  Kausche,  167 
P.  1075. 

€=9 1 58 (3)  (Wash.)  Conceding  that  a  descrip- 
tion of  land  in  a  contract  of  sale,  as  the  J.  T.  A. 
place  was  sufficient,  the  court  in  finding  the 
true  intent  and  meaning  of  the  parties  could  not 
resort  to  testimony  as  to  specific  exceptions 
or  inclusions.- West  v.  Cave,  167  P.  747. 

FRAUDULENT  CONVEYANCES. 

See  Executors  and  Administrators,  9=»130. 

I.  TRANSFERS   AND    TRANSACTIONS 
INVALID. 

(D)  Imdebtedaeaa,  Inaa^Tenojr,  and  Intent 
of  Grantor. 

«=>57(5)  (Okl.)  When  a  husband  is  not  indebt- 
ed, he  may  make  a  valid  gift  of  property  to  his 
wife. — Farmers'  State  Bank  of  Ada  v.  Keen,  167 
P.  207. 

€=358  (Cat.)  A  gift  of  practically  all  of  gran- 
tor's property  available  for  payment  of  his 
debts  held  subject  to  attack  under  Civ.  Code,  i 
3439,  as  fraudulent  conveyance,  despite  his 
ownership  of  property  which  he  might  have  de- 
voted to  payment  of  creditors,  but  which  he 
did  not  elect  to  so  nse.-^Adam8  v.  Pratiier, 
167  P.  534. 

(B)  Conaiderntlon. 

€=>95(2)  (Okl.)  Husband's  conveyance  of  prop- 
erty to  his  wife  for  support  of  herself  and 
their  children,  in  consideration  of  articles  of 
separation,  is  valid,  and  vests  title  in  her  as 
against  his  creditors  not  holding  a  lien  against 


III.   REUEDIES   OF   CREDITORS   AND 

PURCHASERS. 

tG)  Bfldenee. 

<S=>27I(3)  (Or.)  Fraud  against  a  mortgagor's 
creditors  is  never  presumed. — Dempsey  v.  Ball, 
167  P.  508. 

^=295(2)  (Or.)  Fraud  against  a  mortgagor's 
creditors  may  be  shown  by  circumstantial  evi- 
dence.—Dempsey  V.  Ball,  167  P.  508. 
<@=3300(4)  (Wash.)  In  action  by  judgment  credit 
tors  to  set  aside  deed  given  by  judgment  debtor 
to  defendant  mortgagee  in  satisfaction  of  mort- 
gage, evidence  held  insufficient  to  warrant  set- 
ting aside  deed  for  fraud. — Bond  v.  Marr,  167 
P.  132. 

<S=>30I  (2)  (Or.)  In  an  action  involving  validi' 
ty  of  mortgage  executed  pending  a  suit  for  dam- 
ages, evidence  held  not  to  show  that  the  mort- 
gagee had  knowledge  or  notice  of  fraudulent  in- 
tent of  mortgagor. — Dempsey  v.  Ball,  167  P. 
508 

FRONT-FOOT  RULE. 

See  Mnnicipal  Corporations,  $=946d. 


FUGITIVES. 


See  Extradition. 

GAMING. 

X.  GAMBUNO    CONTRACTS    AND 
TRANSACXIONS. 

(B)  JtlKbta    and    Remedies    of    Parties. 

«=326(5)  (Okl.)  Third  person  whose  .  money, 
without  his  consent,  has  been  lost  at  gambling, 
may  recover  in  action  at  law  against  persons 
winning  and  reAlving  it,  whether  they  are  prin- 
cipals or  agents  in  conducting  the  gaming. — 
Becker  v.  Fitch,  167  P.  202. 
®=>49.(1)  (Okl.)  One  suing  to  recover  bis  money 
lost  by  another  at  gaming  must  show  that  money 
was  his,  that  another  wagered  and  lost  it  with- 
out complainant's  consent,  and  that  i>erson  sued 
won  it  either  as  principal  or  agent. — Becker  v. 
Fitch,  167  P.  202. 

In  action  for  money  wagered  and  lost  by  an- 
other, there  should  be  some  evidence  of  a  defi- 
nite amount  lost,  and  the  jury  should  not  be 
required  to  speculate  as  to  such  amount.— Id. 

GARNISHMENT. 

See  Attachment. 

n.  PERSONS    AND    PROPERTY    SUB- 
JECT  TO  GARNISHMENT. 

<8=5»I7  (N.M.)  Under  Laws  1915,  c.  26,  garnish- 
ment proceedings  cannot  be  maintained  against 
public  school  funds  in  bands  of  school  officers  to 
subject  moneys  due  a  contractor  for  erecting  a 
schooHiouse  to  payment  of  jud^ent  against 
him.— State  Nat.  Bank  of  Artesia  v.  Clayton, 
167  P.  20. 

®=95 1  (Wash.)  As  against  _  plaintiff,  who  had 
BSRignment  of  one-half  of  income  of  company, 
judgment  creditor  of  company  will  be  authorized 
to  garnishee  debts  of  company  to  extent  of  one- 
balf  of  its  income.— Heermans  v.  Blakeslee,  167 
P.  128. 

GIFTS. 

I.  INTER  VIVOS. 

®s»3i(l)  (Cal.)  Consideration  is  not  neces- 
sary to  valid  assignment  of  notes;  a  gift  be- 
ing, by  Civ.  Code,  g  954,  a  voluntary  transfer 
without  consideration  of  personal  property. — 
Burkett  v.  Doty,  167  P.  518. 
As  between  the  parties  to  a  gift  inter  vivos 
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by  writing  trassferrfaig  tittle,  aad  bo  right  to 
immediate   possession  and  control,  passing  of 
possession  of  the  thing  given  is  not  essential 
to  its   validity.— Id. 
Provision  of  assignment  of  notes  and  mort- 

§age  that  the  assignment  shall  not  be  recorded 
uring  the  assignor's  life  does  not  detract  from 
its  effect  to  transfer  title.— Id. 
<S=>49(3)  (Cal.)  That  after  transfer  of  ac- 
knowledged assignment  as  a  gift  of  notes  and 
mortgage,  providing  against  recording  till  after 
assignor's  death,  assignor  pledged  notes,  and 
assignee  made  no  effort  to  take  possession  till 
after  assignor's  death,  held,  under  Civ.  Code, 
a  1053,  1056,  and  Code  Civ.  Proc.  g  1948,  no 
evidence  of  want  of  complete  deBvery.— Bur- 
kett  V.  Doty,  167  P.  618. 

II.   CAUSA  MORTIS. 

4=>62(6)  (Wash.)  Deceased's  statement  during 
his  last  illness,  "I  give  you  my  automobile. 
May,"  constituted  good  pift  causa  mortis  satis- 
fying rule  of  law  requiring  delivery  where  ben- 
eficiary took  and  had  charge  of  automobile  for 
several  days  thereafter.— MacKenzie  v.  Steeves, 
167  P.  50. 

^»77  (Cal.)  Where  decedent,  who  was  largely 
indebted,  shortly  before  his  death  made  a  gift 
of  the  bulk  of  his  estate,  his  gift  is,  under  Civ. 
Code,  i  1150,  presumed  to  be  a  gift  in  view  of 
death,  which  under  section  1153  may  be,  by 
creditors,  treated  as  a  legacy  subject  to  their 
claims  under  section  1563  of  Code  CIt.  Proc. 
—Adams  v.  Prather,  167  P.  634. 

GOOD  FAITH. 

See  Bille  and  Notes,  <3=s>330;  Vendor  and  Ptar- 
chaser,  «=3229,  231. 

GRAND  JURY. 

See  Indictment  and  Informatioa. 

€=»5  (CaLApp.)  The  word  "men,"  as  nsed  in 
Code  Civ.  Proc.  H  100,  192,  did  not  include 
women,  notwithstanding  Pen.  Code,  |  7;  hence 
an  indictment  presented  by  a  grand  jury  of  ll 
men  and  8  women,  prior  to  the  amendments  ap- 
proved May  29,  1917  (St  1017,  p.  1282),  was 
not  "found  as  prescribed  in  this  Code,"  within 
the  meaning  of  Pen.  Code,  §  995,  providing  that 
such  indictment  be  set  aside. — People  t.  Leosen, 
167  P.  406. 

GRANTS. 

See  Public  lAnds. 

GROSS  RECEIPTS. 

See  Taxation,  <e=>382. 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 

I.  BEQITISITES  AHB  VAI.IDITT. 

®=>7(1)  (Or.)  There  is  not  the  necessary  no- 
tice of  acceptance  of  guaranty,  there  being  no 
communication  between  guarantor  and  guaran- 
tee, but  the  debtor  taking  the  guaranty  to  the 
guarantee.— Balfour  v.  Knight,  167  P.  484. 
4=9 1 6(1)  (Or.)  Future  credit  to  be  extended 
to  the  debtor  held  a  sufficient  consideration  for 
a  guaran^.— Balfour  v.  Knight,  167  P.  484. 
«s9i6(3)  (CaLApp.)  Under  Civ.  Code,  |  1624, 
Bubd.  2,  and  section  2794,  oral  promise  by 
principal  stockholder  in  corporate  grantee  of 
mortgaged  property  to  pay  debt,  made  after 
conveyance,  held  void,  because  not  in  writing 
and  without  consideration. — Sherwood  t.  liOw- 
ell.  167  P.  554. 

GUARDIAN  AD  LITEM. 

See  Infants,  «s>8i. 


GUARDIAN  AND  WARD. 

See  limitation  of  Actions,  4s>100. 

m.  OTTSTODT  AliS  CABE  OF  WABIHS 
PERSOIT  AND  ESTATE. 

«»54  (Wash.)  Where  no  account  of  estate  was 
kept,  but  money  placed  to  personal  credit  of 
guardian  and  used  by  him,  guardian  was  liable 
for  interest  at  legal  rate  from  time  of  hia  ap- 
pointment—In re  Anderson,  167  P.  71. 
<S=>64  (Wash.)  Where  guardian  had  converted 
and  dissipated  fund,  that  ward  after  he  became 
of  age  promised  to  lend  money  to  guardian 
would  not  constitute  a  loan  behind  which  guard- 
ian could  conceal  his  malfeasance. — In  le  Ander- 
son, 167  P.  71. 

4^69  (Wash.)  Transactions  between  guardian 
and  ward  are  scrutinized  with  great  care  and 
that  ward  has  arrived  at  age  at  time  of  settle- 
ment wUl  not  aCFect  rule.— In  re  Anderson,  167 
P.  71. 

VI.   AOCOUNTING  AMD  SETTXEMEHT. 

4=9 1 50  (Wash.)  Where  no  account  of  estate  was 
ever  kept,  but  monw  placed  to  perstxial  credit 
of  guardian  and  used  by  him,  guardian  waa  not 
entitled  to  compensation.— In  re  Anderson.  167 
P.  71. 

Vm.  XJABILITIES  OH  01TABDIAN> 
SHIP  BONDS. 

4=9 1 80  (Okl.)  Sureties  on  guardian's  bond,  in 
absence  of  fraud,  are  concluded  by  county  court's 
decree  entered  on  an  accounting  or  final  settle- 
ment as  to  amount  of  principal's  liability,  though 
not  parties  to  accounting.— -!E!gan  t.  VoweU,  167 
P.  205. 

Where  county  court  decrees  amount  due  from 
guardian  to  his  ward  and  orders  guardian's  re- 
moval for  mismanagement  and  incompetency,  the 
sureties  <m  his  bond,  in  absence  of  fraud,  are 
concluded  thereby. — Id. 

4s»l82(6)  (OkL)  Evidence  in  action  upon  for- 
mer guardian's  bond  held  to  sustain  judgment 
against  a  surety  thereon.— Egan  t.  Vowdl,  167 
P.  205. 

HABEAS  CORPUS. 

See  Prohitntion,  <8=>5. 

X.  NATUKE  AND  CKOUNDS  OF 
BEKEDT. 

i8=»3  (Cal.)  Controversy  over  custody  of  a 
minor  child  in  care  of  her  aunt,  arising  on  fa- 
ther's petition  for  habeas  corpus,  should  have 
been  settled  in  a  guardianship  proceeding  or  an 
application  for  adoption.— Er  parte  Bntt,  167 
P.  863. 

<&=>I7  (Wash.)  Under  Bern.  Code  1915,  I 
1063,  upon  filing  and  service  of  i>etition  for  writ 
of  habeas  corpus  court  has  jurisdiction  to  de- 
termine facts  alleged  therein,  and  it  is_  imma- 
terial that  person  restrained  is  restrained  by 
order  of  court;  sufficiency  of  facts  being  ques- 
tion to  be  decided.— State  v.  Mackintosh,  167  P. 
1090. 

Under  Rem.  Code  1915,  i  1083,  court  may, 
pending  hearing,  give  custody  of  (^ild  to  any 
one,  regardless  of  fact  that  another  depart- 
ment of  court  has  committed  child  to  custody 
as  dependent,  and  change  custody  at  any  time. 
—Id. 

Order  that  child  "be  and  remain  a  ward  of 
the  court,  and  *  *  *  is  hereby  committed  to 
the  custody  of,  *  *  •  there  to  remain  sub- 
ject to  the  further  order  of  the  court"  is  not 
permanent  order  in  sense  that  it  would  prevent 
change  of  custody  by  another  department  of 
court. — ^Id. 

Under  Laws  1913,  pp.  527,  530,  ||9,15  (Rem. 

Code   1915,   §5   1987—9,  1987—15),   continuing 

jurisdiction    ol    court   of    every    child    brought 

1  before  it,  judge  of  the  court  has  jurisdiction  to 
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diange  cnrtodr  ot  cUU  connBitted  by  javenlle 
department. — Id. 

«S932  (OU.)  A  conviction  and  jaU  sentence 
imposed  tor  failure  to  pay  fine  impoaed  for  vio- 
lation of  unenforceable  ordinance  wae  without 
force,  and  the  party  convicted  waa  entitled  to  a 
discharge.— Ez  parte  Mayes,  1<S7  P.  740. 

n.  jTmiBDionoH.  pBoozxsnes, 

AND  KELXEF. 

9=341  (Wash.)  That  petition  for  a  writ  of 
habeas  corpus  is  insufficient  does  not  oust  conrt 
of  jurisdiction,  "jurisdiction"  being  power  of 
court  to  decide  given  question,  and  it  does  not 
depend  upon  way  question  may  be  decided. — 
State  r.  Mackintosh,  167  P.  1090. 
«=>8S(1)  (Ner.)  In  habeas  corpus  proceed- 
ings,' wherein  petitioner,  committed  to  answer 
to  charge  of  murder,  sought  to  be  admitted  to 
bail,  proof  htHcl  to  warrant  denial  of  bail,  under 
Const  art.  1,  |  7.-Ex  parte  Nagel,  167  P.  680. 
4=»96  (OU.Cr.App.)  On  habeas  corpus  by  pris- 
oner in  custody  under  sentence  inquiry  is  limit- 
ed to  whether  court  had  jurisdiction  of  prison- 
er's person  and  of  crime  charged,  and  if  it  had 
jurisdiction  to  convict  and  sentence,  writ  can- 
not issue  to  correct  mere  errors.— Bx  parte  Sto- 
ver, 167  P,  1000. 

9=>99(1)  (C!al.)  Habeas  corpus  by  a  father  to 
obtain  custody  of  minor  child  in  care  of  her 
grandaunt  denied,  owing  to  special  circumstanc- 
es of  father's  character  and  ability,  child's  in- 
clination, and  her  present  surroundings. — Ex 
parte  Britt,  167  P.  883. 

^=>99(1)  (Cal.)  In  absence  of  any  guardianship 
for  a  lienor  son,  the  mother,  as  only  parent  mak- 
ing any  claim,  was  entitled  under  Civ.  Code, 
I  197,  to  his  custody.— Ex  parte  Mathews,  167 
P.  873. 

Where  conrt  decided  in  gaar^anahip  proceed- 
ing in  favor  of  mother's  right  to  custody  of 
minor  child,  she  was  entitled  to  writ  of  habeas 
corpus  to  recover  its  custody. — Id. 
«=>99(1)  (Wash.)  Laws  1»13,  p.  520,  relating 
to  dependent  children  and  custody,  does  not 
change  laws  in  force  regarding  habeas  corpus. 
—State  V.  Madiintosh,  167  P.  1090. 
«=»99(6)  (Cal.)  Fact  that  affections  of  minor 
child  were  fixed  on  those  having  his  custody  so 
tliat  he  regards  his  mother  as  a  stranger  will 
not  deprive  her  of  right  to  its  custody,  unless 
she  has  abandoned  it  or  is  foxmd  incompetent. — 
Ex  parte  Mathews,  167  P.  873. 
«=>I09  (Mont.)  On  habeas  corpus  by  person 
confined  under  void  sentence^  petitioner  will 
not  be  discharged,  but  committed  to  the  cus- 
tody of  the  sheriff,  to  be  brought  before  the 
court  for  sentence. — Bac  parte  Hughes,  167  P. 
650. 

«s>l  I3(l<^  (Or.)  Appeal  from  denial  of  petition 
for  habeas  corpus  to  obtain  custody  of  infont 
will  not  be  dismissed  because  of  pendency  of 
writ  of  review  to  decree  of  county  court  en- 
tered on  same  day  as  judgment  appealed  from, 
giving  defendanta  custody  of  infant  in  adoption 
proceedings.- Ex  parte  Turner,  167  P.  1019. 
4=9 1 20  (Cal.App.)  Habeas  corpus  to  obtain  cus- 
tody of  minor  children  is  a  civil  and  not  o  crim- 
inal proceeding,  so  that  judgment  of  superior 
court  against  the  petitiMier  was  res  adjudicate 
in  his  subsequent  proceeding  on  the  same 
grounds  and  the  same  facts.— Ex  parte  Holt,  167 
P.  184. 

HABITUAL  CRIMINALS. 

See  Constitutional  Law,  «=>203;  Crbnlnal  Lew, 
«=»1201,  1212. 

HANDWRITING. 

See  Criminal  Law,  «s>472. 


HARMLESS  ERROR. 

See  Appeal  and  Error,  «=31026-1073t  Criminal 
Law,  «=>1165-1172;    Homicide,  «s>338. 

HAZARDOUS  EMPLOYMENT. 

See  Master  and  Servant,  4=»141. 

HEARSAY. 

See  Criminal  Law,  «ss>421. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Municipal  Corporations,  9=3414,  648-706, 
7^  822;    Statutes,  <S=397. 

HOMESTEAD. 

See  Mechanics'  Liens,  «s>14. 

I.  NATV&E,  AOQinSmOir,  AND 
EXTENT. 

(B)  LisblUtles   Bntoreesbl*  Asalaat 
Homestead. 

«3>I04  (Or.)  L.  O.  L.  I  221,  aa  to  homestead 
exemption,  does  not  impair  mechanic's  lien 
upon  homestead  premises,  but  merely  sus- 
pends its  execution  if  owner  of  homestead 
claims  exemption.— Johnson  v.  Tucker,  167  P. 
787. 

HOMICIDE. 

See  (Mminal  Law,  e=>824. 

U,  ICTTBDEB. 

«s>22(S)  (N.M.)  If  intent  to  take  life  is  ex- 
ecnted  after  deliberation  and  premeditation, 
though  but  for  a  moment,  the  crime  may  be 
murder  in  the  first  degree.— State  v.  Bodrignez, 
167  P.  426. 

HI.  MAN8X.A1TOHTEB. 

«=»65  (Or.)  Under  L.  O.  L.  f  1900,  as  to  man- 
slaughter in  produdng  abortion,  it  is  not  neces- 
sary that  the  fetus  be  quick  or  able  to  move  In 
the  womb.— State  v.  Ansplund,  167  P.  1019. 
9=»79  (Kan.)  Manslaughter  in  the  fourth  de- 
gree includes  involuntary  killing  in  the  heat  of 
passion  with  a  dangerous  weapon  and  killing  by 
act,  procurement,  or  culpable  negligence  which 
would  be  manslaughter  at  common  law. — State 
V.  Schwenk,  167  P.  748. 

V.  EXOU8ABI.E   OS  JUBTIFIABIf 

HOMICIDE. 

«s>l25  (Kan.)  Defendant's  kOling  of  ker  hus- 
band in  heat  of  passion  and  with  deadly  weapon, 
without  design  to  IdU,  was  not  excusable  under 
the  statute  and  was  not  result  of  innocent  mis- 
adventure in  the  sense  of  the  common  law.— 
State  v.  Schwenk,  167  P.  748. 

VI.  INDIOTMENT  AND  XNFOHMA- 

TION. 

9=>I4I(7)  (Wash.)  Information  charging  de- 
fendant assaulted  another  with  32  siiecial  Win- 
chester rifle  with  intent  to  kill  was  sufficiently 
definite,  though  failing  to  state  manner  in  which 
rifle  was  used.— State  v.  Clark,  167  P.  84. 
<*=>  142(8)  (Wash.)  Under  Hem.  Code  1915,  | 
2413,  defining  assault  in  first  degree,  in  prose- 
cution tor  offense,  state  must  allege  and  estab- 
lish by  competent  evidence,  first,  an  assault,  and 
second,  an  intent'  to  liiU  a  human  being. — State 
V.  Clark,  167  P.  84. 
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VII.  EVIDEirOE. 
(BS)  Welarbt  and  SnIBcleacr. 

9=>230  (Wash.)  In  prosecution  for  assault  in 
first  degree,  evidence  held  sufficient  to  sustain 
finding  that  defendant  shot  with  intent  to  kill. 
— Stetb  T.  OlarK,  167  P.  84. 

Vm.  TRIAI.. 
(B)   (tneatlons   tor  Jarr- 

€=9268  (Or.)  On  a  trial  for  manslaughter  com- 
mitted in  producing  an  abortion,  evidence  held 
to  make  a  question-  for  the  jury  as  to  whether 
the  death  was  caused  by  'unlawful  means  and 
was  attributable  to  defendant's  action. — State  v. 
Ausplund,  167  P.  1019. 

<3:s>273  (Or.)  On  trial  for  manslaughter  com- 
mitted in  producing  abortion,  evidence  that  de- 
ceased was  in  good  health  held  sufficient,  in  view 
of  Li;  O.  L.  g  799,  aubd.  28,  to  make  question 
for  jury  whether  operation  was  necessary  to 
preserve  the  life  of  the  woman. — State  v.  Aus- 
plund, 167  P.  1019, 

(C)    Inatrnetlons. 

€=3300(14)  (Kan.)  Instruction  on  self-defense 
lield  not.  objectionable  as  invading  right  of  de- 
fendant to  act  upon  circumstances  as  they  ap- 
peared to  her.— State  v.  Schwenk,  167  P.  743. 
<S=»309(6)  (Colo.)  Where  accused  testified  that 
she  shot  her  husband  when  he  was  threatening 
to  beat  her,  an  instruction  on  manslaughter 
would  have  been  proper. — Ray  v.  People,  167  P. 
954. 

<S=»309(6)  (Kan.)  Where  defendant  stated 
that  she  killed  her  husband  in  the  beat  of  pas- 
sion without  design  to  effect  death  and  with  a 
deadly  weapon,  charges  ou  manslaughter  in  the 
third  and  fourth  degree  were  proper. — State 
V.  Schwenk,  167  P.  743. 

X.  AFFEAI.  AMD  ERROR. 

€=>338(3)  (Colo.)  On  trial  of  woman  for  mur- 
dering her  husband,  admitting  testimony  that 
defendant,  prior  to  her  marriage,  lived  with 
another  man  as  husband  and  wife,  contrary  to 
the  fact,  is  not  prejudicial  error,  where  de- 
fendant admitted  immoral  acts. — Ray  v.  People, 
167  P.  954. 

In  trial  of  woman  for  murdering  her  hus- 
band, error  in  admitting  letters  to  her  from 
another  man  to  show  motive  is  not  prejudicial, 
where  they  did  not  reflect  on  defendant's  char- 
acter more   than  did  her  own  testimony. — Id. 

XI.  SENTENCE  AND  PUNISKBfENT. 

«=3354  (Wash.)  Under  Rem.  Code  1915,  §! 
2413,  ^281,  judgment  ot  conviction  of  assault 
in  first  degree  should  have  recited  that  defend- 
ant be  imprisoned  in  state  penitentiary  for  not 
less  than  five  years,  minimum  fixed  by  statute, 
and  for  not  more  than  number  of  years  fixed  by 
court  BB  maximum. — State  v.  Clark,  167  P.  84. 

HORSES. 

See  Street  Railrbads,  «=»87. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE. 

See  Death,  <S=>24;  IMvorce;  Estoppel,  «=»l67; 
Fraudulent  Conveyances,  €=395;  Marriage; 
Master  and  Servant,  €=>301 ;  Municipal  Cor- 
porations, €=>812;   Witnesses,  €=»58. 

I.  M1TT1TAI.  RIGHTS.  DITTIES,  ARD 
XX&BII.ITIES. 

«=»I9(14)  (Wash.)  Under  Rem.  Code  1915,  ii 
5917,  593i,  5927,  wife's  purchase  of  piano,  nev- 
er received  or  used  by  the  family,  held  not  a 
family  -expense  chargeable  against  the  hosband. 


— Jones-Rosqnlst-KIIen  Co.  t.  Nelson,  167  P. 

1130. 

<e=>23%  (Wash.)  Evidence  held  to  show  that 

wife's  purchase  of  piano  was  -without  husband's 

knowledge,  consent,  or  approval,  and  that  the 

seller   was   not   misled. — .Tones-Rosqoist-Killen 

Co.  v.  Nelson,  167  P.  1130. 

IV.  DISABIUTIES   AND   PRIVXLEOES 

OF  OOVERTITBE. 

(B)    Property  ^nd   CanTeya.neeB. 

^^68  (Okl.)  A  married  woman  has  the  same 
status  as  her  husband  as  to  the  right  to  acquire 
property.— Farmers'  State  Bank  of  Ada  v.  Keen, 
167  P.  207. 

^»68  (Okl.)  A  married  woman  has  the  same 
status  as  her  husband  as  to  the  right  to  convey 
property. — Farmers'  State  Bank  of  Ada  v.  Keen, 
167  P.  207. 

(O  Contracts. 
€=>79  (Okl.)  A  married  woman  has  the  same 
status  as  her  husband  as  to  the  right  to  contract. 
—Farmers'  State  Bank  of  Ada  v.  Keen,  167  P. 
207. 

(D)   Trade  or  Baslness. 

€=>9I  (Okl.)  A  married  woman  has  the  same 
status  as  her  husband  as  to  the  right  to  engage 
in  business.- Farmers'  State  Bank  of  Ada  ▼. 
Keen,  167  P.  207. 

V.  WIFE'S    SEPARATE    ESTATE. 
(A)   Vkrbat  Constitntea. 

<S=»  131(1)  (Okl.)  Title  to  the  property  of  a  mar- 
ried  woman  is  not  clouded  with  any  presumption 
that  it  was  acquired  by  the  efforts  or  means  of 
her  husband.— Farmers'  State  Bank  of  Ada  t. 
Keen,  167  P.  207. 

(B)  Rlarbts  OBd  LlablliUea  ot  Hnsbaad. 

€=»135  (Okl.)  A  husband,  acquiring  legal  title 
to  his  wife's  separate  realty,  ia  deemed  to  hold 
it  in  trust  for  her,  without  direct  evidence  that 
she  intended  a  gift  of  it  to  him.— Farmers'  State 
Bank  of  Ada  v.  Keen,  167  P.  207. 

(C)   Uablllttea  ajid   Cbarves. 

€=>I49(1)  (Okl.)  A  wife's  separate  property 
cannot  be  subjected  to  payment  of  her  husband's 
debts.— Farmers'  State  Bank  of  Ada  v.  Keen, 
167  P.  207. 

<8=»I49(2,  3)  (Okl.)  Where  a  husband,  with  his 
wife's  knowledge  and  consent,  deals  with  her 
separate  propCTty  as  his  own  and  obtains  cred- 
it upon  it,  she  is  estopped  to  object  to  its  subjec- 
tion to  his  debts.— Farmers'  State  Bank  of  Ada 

V.  Keen,  167  P.  207. 

VI.   ACTIONS.' 

€=>203  (Okl.)  A  married  woman  has  the  same 
status  as  her  husband  as  to  the  right  to  main- 
tain and  defend  actions. — Farmers'  State  Bank 
of  Ada  V.  Keen,  167  P.  207. 
€=3214  (Wash.)  Where  a  husband  acting  as 
a  member  of  the  drainage  board  committed  a 
tort  by  piling  logs  upon  the  right  of  way  not 
authorized  by  the  grant  of  easement,  his  wife 
was  not  liable.— Bice  v.  Brown,  167  P.  1097. 
€=>232(3)  (Wash.)  In  action  by  grantee  of 
decedent  to  quiet  title  to  land,  which  he  con- 
veyed without  his  wife  joining  in  the  convey- 
ance, evidence  held  to  show  that  land  was  de- 
cedent's separate  property. — Brown  t.  Davis, 
167  P.  1095: 

Vn.   COMMUNITY  FROFERTT. 

€=>266  (Wash.)  Where  a  husband,  after  mar- 
riage, conveyed  to  his  wife  land  acquired  by 
him  before  marriage,  end  she  reconveyed  it 
to  him,  land  which  originally  was  his  separate 
property  again  became  his  separate  property, 
imder  Hem.  Code  1915,  |  8766.— Brown  v.  Dm- 
vis,  167  P.  1095.  . 
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«s»2M(l)  (Wash.)  TJndef  Bete.  Code  1915.  | 
5!)17,  as  to  management  and  control  of  com- 
munity personalty,  wife's  purcliaae  of  piano 
held  presumptively  her  own  contract  alone. — 
Jones-Roaquist-Killen  Co.  v.  Nelson,  167  P. 
1130. 

<»s>268(4)  (Wash.)  Under  Rem.  Code,  S| 
5917,  5031,  5027,  wife's  purchase  of  piano,  neT- 
er  received  or  used  by  the  family,  neld  not  a 
family  expense,  chargeable  against  the  com- 
munity.—Jones-Rosquist-Killen  Co.  T.  Nelson, 
167  P.  1130. 

«=»268(9)  (Wash.)  Judgment  for  tort  of  hus- 
band done  in  behalf  of  a  drainage  board  and  not 
in  behalf  of  the  community  does  not  bind  the 
community  property.— Bice  v.  Brown,  167  P. 
1097. 

▼m.  SEPARATIOir  AND  SEPARATE 
BfAXHTEirAirCIE. 

^=9297  (Or.)  In  suit  for  separate  maintenance, 
held  that  testimony  showed  nothing  occurring 
since  decision  in  former  divorce  suit  between 
parties  which  would  justify  plaintiff  wife  in 
living  apart  from  her  husband.— Matlock  v. 
Matlock,  167  P.  311. 

X.   EimOINO  AND  AUENATINO. 

«s»333(l)  (Wash.)  In  an  action  b^  a  wife  for 
alienation  of  her  husband's  affections  by  his 
parents,  clear  proof  is  necessary  to  overcome 
presumption  that  parents  are  actuated  by 
proper  motives.— Ijyen  v.  Lycn,  167  P.  1113. 
«=3334(3)  (Wash.)  An  award  of  $15,000  dam- 
ages in  favor  of  a  wife  against  her  husband's 
parents  for  their  alienation  of  his  affection 
held  not  excessive.— Lyen  v.  Lyen,  167  P.  1113. 

IDENTITY. 

See  Abatement  and  Revival,  4=»8, 

IDIOSYNCRACY. 

See  Wills,  «s>41. 

ILLEGALITY. 

Se«  Contracts,  «s>138. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitntional  Law,  «s>113-127. 

IMPEACHMENT. 

See  WitneBses,  «=>351. 

IMPLIED  CONTRACTS, 

See  Account  Stated;    Indemnity. 

IMPRISONMENT. 

See   Arrest;     Criminal   Law, ;  «=>1206;    False 

Imprisonment. 

IMPROVEMENTS. 

See  Mandamus,  €=s>92;   Mechanics'  Liens;   Mu- 
nicipal Corporations,  «=>26C-523,  911. 

INCORPORATION. 

;See  Corporations,  €=>30. 

INDEMNITY. 

See  Guaranty:    Insurance,  ®s»485;    Mechairies' 
LJens,  ®=>313;   Principal  and  Surety. 

^=>I3(1)  (Wash.)  Tenant  of  premises  abutting 
on  sidewalk  who  actually  created  or  maintained 


dangerous  ccmdition  in  walk,  as  between  city 
and  himself  is  primarily  liable  for  damages  oc- 
casioned city  through  injuries  to  third  person, 
regardless  of  statute  or  charter,  and  of  city's 
failure  to  notify. — City  of  Spokane  v.  Crane  Co., 
167  P.  63. 

Where  railroad  demined  premises  by  20-year 
ground  lease  obligating  lessee  to  erect  building, 
and  defendant  later  took  premises  by  assign- 
ment of  lease,  defendant,  and  not  railroad,  was 
liable  to  city  for  damages  paid  for  Injuries  from 
a  defective  condition  in  sidewalk  maintained  by 
defendant  for  its  own  advantage. — Id. 
4=3 1 3(4)  (Wash.)  City's  act  in  causing  to  be 
served  on  defendant,  tenant  of  premises  abut- 
ting on  sidewalk,  notice  of  claim  against  city 
for  injuries  received  from  defect  in  sidewalk, 
and  summons  and  complaint,  was  sufficient  no- 
tice to  defendant  to  defend  action  against  city, 
though  defendant  was  not  requested  to  assume 
defense.— City  of  Spokane  y.  GMae  Co.,  167  P. 
63. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ®=>367. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  <8=»120& 

INDIAN  UNDSw 

See  Taxation,  «S9181. 

INDIANS. 

See  Criminal  Law,  4s»1171. 

4=9l3  (Okl.)  WhUe  enrollment  records  of  of- 
fice of  commissioner  to  Five  Civilized  'Tribes 
the  conclusive  evidence  of  facts  shown  thereby 
as  to  age  of  Creek  Indian  allottee,  such  rec- 
ords are  not  conclusive  as  to  matters  not  shown 
thereby.- Hutchison  v.  Brown,  167  P.  624. 
^=3 1 3  (Okl.)  In  action  to  cancel  conveyances 
for  allottee's  minority  at  time  of  conveyance, 
allottee's  "census  card"  was  not  competent  evi- 
dence on  issue  of  his  age,  unless  it  affirmatively 
appeared  from  it  or  by  certificate  of  proper  of- 
fice that  card  was  allottee's  complete  "enroll- 
ment record."— Johnson  v.  Alexander,  167  P. 
989. 

«8=9l5(l)  (OH.)  Part  of  "roUs  of  citiEens"  and 
"census  card,"  not  certified  as  entire  "enroll- 
ment records"  of  Commissioner  to  E^ve  Civilized 
Tribes,  or  received  without  objection,  are  insuffi- 
cient to  show  invalidity  of  conveyance  of  allot- 
ment of  enrolled  Creek  freedman  subsequent  to 
Act  May  27,  1908,  on  ground  of  minority. — Cul- 
ver v.  Diamond,  107  P.  223. 
<S=9l5(l)  (Okl.)  Until  a  Mississippi  Choctaw 
Indian  has  in  good  faith  resided  for  three  years 
upon  land  certified  to  him  and  made  proof 
thereof,  as  required  by  Act  Cong.  July  1,  1902, 
c  1362,  he  cannot  l^ally  convey  it— Black- 
well  V.  Harts,  167  P.  325. 
«=>IS(1)  (Okl.)  Act  Cong.  June  28,  1906,  did 
not  restrict  alienation  by  heirs  of  land  allotted 
and  deeded  in  right  of  member  of  Osage  Tribe 
of  Indians  after  his  death,  except  as  to  mineral 
interests  therein  reserved  to  the  tribe. — Fowler 
T.  Rogers,  107  P.  635. 

Act  Cong.  April  18,  1912,  was  intended  to  au- 
thorise conveyance  of  Osage  lands  to  which  re- 
strictions had  attached  by  reason  of  their  al- 
lotment to  living  members  who  had  died,  leav- 
ing surviving  Indian  heirs  members  of  the 
tribe  to  whom  certificates  of  competency  were 
issued. — Id. 

<8=>I5(1)  (Okl.)  Act  Cong.  May  27,  1908,  c. 
199,  providing  for  removal  of  restrictions  from 
part  of  lands  of  allottees  of  Five  Civilized 
Tribes,  repealed  Act  Cong.  April  28,  1906,  c. 
1876,  f  19,  making  a  deed  Toid  if  executed  un- 
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der  contract  entered  into  before  removal  of  re- 
■trirtions.— Kinzer  ▼.  Davis,  167  P.  753. 

Where  adult  ChercAee  Indian  executed  deed 
before  removal  of  restrictionB  by  Act  Cong. 
May  27,  1008,  c.  198,  and  thereafter  contracted 
to  convey  to  grantee,  his  deed  to  grantee  after 
removal  of  reatrictiona  passed  title,  although 
first  deed  and  contract  were  void. — Id. 
«=»I8(1)  (Okl.)  When  validity  of  deed  of  Creek 
Frpedman  executed  before  Act  Cong.  May  27, 
1908,  became  effective  is  questioned  on  ground 
of  bis  minority,  his  age  is  a  question  of  fact  to 
be  determined  npoa  any  evidence  competent 
under  general  rule8.^3ulver  t.  Diamond,  107  P. 
223. 

«=327(6)  (Okl.)  Order  of  probate  court  dis- 
charging guardian  of  Indian  because  ward  had 
reached  his  majority  is  not  competent  evidence 
to  establish  ward's  age  in  subsequent  action 
to  cancel  conveyance  of  his  lands  executed  after 
such  order.— Johnson  y.  Alexander,  167  P. 
989. 

INDICTMENT  AND  INFORMATION. 

See  Assault  and  Battery,  «S974;  Constitntion- 
al  I>iw,  <8=»265;  Criminal  Law,  <8=>372; 
False  PretenecH.  ^=>26;  Grand  Jury;  Homi- 
cide, €=s>141.  142;  Intoxicating  Liquors,  $=> 
211-223;    Threats,   «s>6. 

V.  BEQUIBITEg     AHD     aiTFFIOXENOT 
OF  ACOVSATIOir. 

4=s>55  (Okl.Cr.App.)  Technical  pleading  in 
criminal  cases  is  not  required,  and  the  common- 
law  doctrine  of  s^ct  construction  has  been 
aboUshed  by  Rev.  Laws  1910,  |  6746.— Wil- 
liams V.  State,  167  P.  763.  . 
<8=>56  (Or.)  Laws  1915,  p.  .166,  |  88,  provid- 
ing that  indictment  need  not  state  names  of 
persons  by  whom  or  to  whom  liquor  was  sold, 
does  not  violate  Sixth  Amendment  to  United 
States  Constitution.— State  v.  WUbur,  167  P. 
669. 

Laws  1915,  p.  166,  {  33,  providing  that  in- 
dictment need  not  state  names  of  persons  by 
whom  or  to  whom  liquor  was  sold,  held  consti- 
tutional.—Id. 

9=373(1)  (Okl.Cr.App.)  Information  contain- 
ing contradictory  and  repugnant  allegations  is 
bad  on  demurrer.— Kime  v.  State,  167  P.  1159. 
«=9l  10(31)  (Wash.)  Under  Rem.  Code  1915, 
I  2445,  making  it  offense  to  sell  intoxirnting 
liquors  to  minors,  charge  of  offense  in  language 
of  statute  and  as  being  contrnr}'  thereto  was 
sufBcient ;  it  not  being  an  element  of  the  crime 
that  the  sate  was  made  willfully.- State  v. 
Moser,  167  P.  1101. 

9=»l  14  (Okl.Cr.App.)  Information,  to  charge 
crime  under  Habitual  Criminal  Act,  should  al- 
lege prior  conviction  of  offense  charged;  hence 
information  alleging  accused  had  been  convict- 
ed of  violating  some  prohibitory  law  ia  too  gen- 
eral to  bring  prosecution  under  Habitual  Crim- 
inal Act.— Tucker  v.  State,  167  P.  637. 
4s»ll4  (Okl.Cr.App.)  Information  held  suffi- 
cient to  charge  second  violation  of  prnhibitorjr 
liquor  laws.— State  v.  Windell,  167  P.  640. 

▼X.  JOIHDBB  OF  PARTIEB.  OFFENSES. 

AND  COUNTS,  DUFLIOITT. 

AND  EI.EOTION. 

<$=3|25(1)  (OkLCrApp.)  Information  ia  bad 
for  duplicity  that  charges  in  one  count  con- 
spiracy and  violation  of  Rev  Laws  1910,  | 
22.'>2,  making  it  misdemeanor  to  disturb  any 
public  officer  in  discbarge  of  duties,  and  de- 
murrer thereto  should  be  sustained. — Kime  t. 
Stote,  167  P.  1150. 

9=»I25(20)  (Wash.)  In  prosecution  for  viola- 
tion of  Rem.  Code  1915,  {  2S29,  by  r«moving 
personal  property  held  under  conditional  sale, 
information  held  not  to  charge  two  crimes,  al- 
though charging  concealment  and  removal  of 
property.— SUte  v.  Brummett,  167  P.  120. 


IX.  ISSTTES.  PBOOF,  AND  VABIAHOE. 

^=>I7I  (Cal.App.)  A  material  variance  between 
proof  and  information  arises  when  acquittal 
thereunder  would  be  no  bar  to  a  further  pros- 
ecution for  same  offense.— People  v.  Malian,  167 
P.  547. 

«=>I80  (OkLCr.  App.)  Under  information 
charging  perjury  in  a  certain  larceny  case 
against  George  C.  Williams,  evidence  of  in- 
formation against  G.  W.  Williams  held  not  a 
material  variance.— Williams  ▼.  State,  167  P. 
763. 

ZI.  WAIVER  OF  DEFECTS  AND   OB> 

JECTIONS.  AND  AIDER  BT 

VERDICT. 

«=3l96(6)  (Okl.Cr.App.)  Under  Rev.  Law* 
jI910,  {  5775,  defendant  arraigned  in  a  larceny 
case  was  required  to  declare  his  true  name.— 
Williams  y.  State,  167  P.  763. 

INDORSEMENT. 

See  Bill*  and  Notes,  «=>242-330. 

INDUSTRIAL  COMMISSION. 

See  Master  and  Servant,  ^s>417,  41& 

INFANTS. 

See  Death,  «=968,  99;    Guardian  and   Ward; 
Habeas  Corpus,  ^=>99. 

XX.  OU8TODT  AND  PROTECTION. 

«s>l6  rWash.)  Under  Laws  1913,  p.  620,  «  1. 
10,  held  that  a  female  child  under  age  of  18 
might  properly  be  committed  as  a  delinquent 
child  until  she  should  reach  age  of  21  years. — 
Bx  parte  Gilder,  167  P.  1093. 

XV.  CONTRACTS. 

«s»50  (Wash.)  Infiint's  contract  for  necessariea 
is  not  binding ;  but  be  is  liable  on  implied  con- 
tract to  pay  reasonable  value  of  necessaries.— 
Plummer  v.  Northern  Pac.  Ry.  Co.,  167  P.  73. 
«=»S8(1)  (Wash.)  Where  injured  minor  went  to 
attorneys  and  contracted  with  them  to  prose- 
cute claim,  guardian  ad  litem  bbing  appointed, 
acts  of  minor  in  applying  for  general  guardian 
and  making  independent  settlement  with  railroad 
sufficiently  taidicated  intention  not  to  be  bound 
by  contract  with  attorneys,  thus  repudiating  it. 
—Plummer  v.  Northern  Pac.  Ry.  Co.,  167  P.  73. 
An  infant  haying  elected  to  disaffirm  his  con- 
tract employing  attorneys,  it  became  void  ab  in- 
itio.—Id. 

VII.  ACTIONS. 

«=»84  (Wash.)  Guardian  ad  litem  appointed  to 
bring  suit  for  infant  has  power  to  employ  coun- 
sel, but  has  u»  authority  to  contract  with  them 
as  to  compensation,  amount  of  which  is  a  ques- 
tion for  court,  to  be  determined  in  view  of  all 
circumstancoe.— Plununer  y.  Northern  Pac  Ry. 
Co.,  167  P.  73. 

9=>88  (Okl.)  Where  action  is  brought  in  name 
of  minor  by  next  friend,  and  pending  it  minor 
attains  majority,  action  does  not  abate,  and 
motion  to  dismiss  is  properly  oyeruled.— John- 
son y.  Alexander,  167  P.  088. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INITIATIVE  AND  REFERENDUM. 

See  Counties.  <8=335,  106;   Municipal  Corpotli> 
tions,  «SB106. 
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INITIATIVE,  REFERENDUM  AND 
RECALL 

8««  Statntes,  «s»110%. 

INJUNCTION. 

See  Courts,  <t=>480;  Execution,  «s>171;  Umi- 
tatioa  of  Actions,  ®=»111;  Mandamus,  $=53 ; 
Mines  and  Minerals,  9=s52;  Tazation.  <S=> 
608,  611;  Waters  and  Water  CDnrses,  <8=>85. 

n.   BIIBJEOTS   OF  PROTBlA'lOH  AWD 
REXIEF. 

(B)  Property,  CoBveyaneeB,  <uid  laenai* 
braneea. 


(Wash.)  Interfering  with  possession  of 
land  •  when  the  seeding  season  is  on  is  good 
grounds  for  injunction. — Bank  of  Edwall  t.  Bate- 
man,  167  P.  1102. 

m.  Aonoirg  for  nrjuNorioirs. 

•=>  1 1 8(2)  (Wash.)  Where  company  assigned  to 
plaintiff  onlj  one-half  of  its  income,  complaint 
in  action  against  defendant  for  accounting,  and 
to  restrain  him  from  collecting  his  judgment 
against  the  company  by  garnishment,  was  insuf- 
ficient, where  it  failed  to  show  that  defendant 
was  taking  more  than  one-half  of  property  of 
company.— Heermans  v.  Blakeslee,  187  P.  128. 
<t=ai28  (Wash.)  A  contract  by  a  redemptioner 
to  redeem  and  extend  redemption  period  to  the 
mortgagors  is  not  evidence  of  right  of  possession 
in  an  action  by  redemptioner  to  restrain  mort- 
gagors from  molesting  said  land,  although  re- 
demptioner breached  the  contract. — Bank  of 
Edwall  V.  Bateman,  167  P.  1102. 

▼I.  WRIT,  ORDER  OB  DECREE, 

8ERTI0E.   AND  ENFOROE- 

MEITT. 

9=»2I0  (Kan.)  The  part  of  a  decree  of  injunc- 
tion retaining  the  cause  for  further  necessary 
orders  left  the  court  with  jurisdiction  to  modi- 
fy or  change  the  decree  at  a  subsequent  term, 
and  before  final  dismissal.— Holloway  v.  People's 
Water  Co.,  167  P.  265. 

tni.   VIOXATIOM    AND    PUNISHMENT. 

9=s>228  (Cal.)  Petitioner,  who  was  not  member 
of  defendant  motion  picture  operators'  union  and 
not  a  party  to  suit  enjoining  it  and  certain  of- 
ficers thereof  from  picketing  plaintiff's  place  of 
business,  could  not  be  adjudged  guilty  of  con- 
tempt for  violation  of  mandate.— Berger  v.  Su- 
perior Court  of  Sacramento  County,  167  P.  143. 

Where  injunction  runs  also  to  class  of  per- 
sons through  whom  enjoined  party  may  act,  such 
persons,  though  not  parties  to  action,  may  be 
adjudged  guilty  of  contempt  for  violation  of  in- 
junction.—Id. 

4=»230(3)  (Kan.)  Decree  fivding  water  com- 
pany, its  president  and  general  manager,  guilty 
of  indirect  contempt  by  violation  of  injunction 
against  permitting  overflow  from  its  tank,  held 
sustained  by  the  evidence. — Holloway  v.  People's 
Water  Co.,  167  P.  265. 

4=>232  (Kan.)  Bestitation,  as  used  in  Gen.  St. 
1015,  {  7158,  providing  that  for  violation  of  an 
injunction,  the  guilty  party  may  be  required 
to  make  immediate  restitution  to  the  injured 
party,  means  to  restore,  reimburse,  or  make 
good. — Uolloway  v.  People's  Water  Co.,  167  P. 
26S. 

Under  Gen.  St.  1015,  §  7158,  it  was  proper,  on 
defendants'  violation  nf  an  injunction,  to  fine 
them,  and  .also  to  require  them  to  compensate 
plaintiff  for  the  expenses  incurred  in  her  prose- 
cution of  her  action. — Id. 


Vm.  tJABIUTIEg   ON  BONDS   OR 
UNDERTAKINGS. 

^=3250  (OkL)  Petition  in  action  for  damages 
against  principals  and  sureties  on  injunction 
bond  given  under  Rev.  Laws  1010,  i  4877,  not 
alleging  that  it  had  been  finally  decided  that  in- 
junction ought  not  to  be  granted,  held  insuffi- 
cient against  general  demurrer. — Wilson  v. 
Board  of  County  Com'rs  of  Tillman  County, 
167  P.  754. 

IN  REM. 

See  Executors  and  Administrators,  ^s>315. 

INSANE  PERSONS. 

See  Wills,  «=935. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors;  Bank- 
ruptcy, ®=>160;  Corporations,  ^=3544-568: 
Fraudulent  Conveyances,  €=s>57,  58. 

INSTRUCTIONS. 

See  Trial.  <»3>101-296,  312,  337. 

To  jury,  see  Criminal  Law,  <e=a778-823. 

INSURANCE. 

See  Action,  •s>25. 

m.  INSURANCE  AGENTS  AND 

BROKERS. 

(B)  Aareaor    for  Applicant   or   Inavred. 

^=»96  (Cal.)  Retention  of  a  commission  on  a 
policy  by  an  independent  insurance  broker  does 
not  constitute  him  the  agent  of  the  insurer. — 
Solomon  v.  Federal  Ins.  Co.,  167  P.  859. 

V.  THE  CONTRACT  IN  GENERAL. 
(A)   Natare,   Reanlaitea.    and   Validity. 

^s>l34(l)  (OU.)  Where  insured  surrendered 
life  insurance  policy  for  one  baaed  on  anotlier 
premium  plan  and  signed  separate  writing  ac- 
knowledging loan  to  be  a  lien  upon  new  policy, 
the  policy  and  the  separate  writing  were  par- 
ties of  single  contract.— Myler  v.  Fidelity  Mut. 
Life  Ins.  Co.  of  Philadelphia,  167  P.  601. 
®=3|4I(4)  (Cal.)  Where  an  employer's  indem- 
nity policy  provided  that  no  change  should  be 
valid  unless  indorsed  by  certain  officers,  and  an 
erasure  unindorsed  appeared  on  the  policy  ac- 
cepted by  insured,  and  insurer  does  not  ques- 
tion policy,  insured  is  bound  thereby. — Pacific 
Coast  Casualty  Co.  t.  Industrial  Ace  Commis- 
sion, 167  P.  630. 

«=»I43(7)  (Wash.)  In  action  on  policy  of  ma- 
rine insurance  for  loss  of  boat  destroyed  by  fire 
outside  trading  limits  defined  by  marginal  clause, 
lield  that  insured  might  recover  on  ground  of 
insurer's  estoppel,  without  reformation  of  policy. 
—Reynolds  v.  Canton  Ins.  Oflice,  Limited,  of 
Hong  Kong,  China,  167  P.  1115. 
«=>I44(1)  (Okl.)  Contract  involving  substitu- 
tion of  one  policy  of  life  insurance  for  another 
requires  perfect  good  faith  and  full  disclosure 
on  part  of  insurer.- Myler  v.  Fidelity  Mut.  Life 
Ins.  Co.  of  Philadelphia,  167  P.  601. 

Recitals  in  new  policy  of  insurance  substitut- 
ed for  old  policy  as  to  premiums  and  premium 
period  held  not  constructive  notice  to  iasured 
that  surrender  of  old  policy  and  promise  to  pay 
premiums  waa  nit  sole  consideration  therefor. 
—Id. 

Representation  by  insurer,  on  substitution  of 
policies,  that  on  insured's  death  amount  of  new 
policy  would  be  paid  was  false,  where  not  qual- 
ified by  information  that  its  obligation  thereun- 
der was  subject  to  provisions  of  separate  loan 
contract. — Id. 

Insured   entering   into   contract   sutwtituting 
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new  policy  for  old  and  signing  separate  loan 
agreement  in  reliance  on  inuurer's  false  repre- 
sentation as  to  contract  as  a  whole,  was  enti- 
tled, under  Rev.  Laws  1910,  {  984,  to  rescind 
contract— Id 

«=3l4S(l)  (Cat)  That  the  misrepresentations 
complained  of  were  made  in  the  application  for 
the  original  policy  and  that  the  policy  sui-d  np- 
on  was  a  renewal  policy  is  immateriaL — Solo- 
mon V.  Federal  Ins.  Co.,  167  P.  859. 

CB)  Conatractloa  aad  Operstloa. 

«=»I46(1)  (CaLApp.)  The  construction  of  an 
insurance  policy  is  to  be  ascertained  from  the 
whole  instrument,  the  nature  of  the  property, 
the  purposes  for  which  it  is  ordinarily  to  be 
used,  its  situation  and  the  manner  in  which 
it  is  usually  kept. — Taylor  v.  Northwestern  Nat. 
Ins.  Co.,  167  P.  899. 

^=»I63(2)  (CaLApp.)  Under  policy  covering 
grocery  store  and  additions  adjoining  and  com- 
municating, a  shed  built  by  insured  in  which  to 
store  groceries  held  covered  by  the  policy, 
though  not  structurally  connected  with  the  store 
building.— Taylor  v.  Northwestern  Nat.  Ins.  Co., 
167  I'.  899. 

VIZ.  ABSIOHMEITT  OB  OTHER  TBANS- 
F£B  OF  POLICY. 

4~>207(1)  (Wash.)  Where  policy  of  marine  in- 
surance issued  upon  application  of  plaintiff  who 
paid  the  premium,  and,  before  suit  brought,  bank 
holding  policy  as  security  assigned  all  its  inter- 
est to  plaintiff,  provision  against  assignment 
without  insurer's  written  consent  indorsed  there- 
on did  not  apply. — Reynolds  v.  Canton  Ins.  Of- 
fice, Limiteu,  of  Hong  Kong,  China,  167  P. 
1116. 

Vm.   CAHCEI.I.ATION,    SITRBEKDEB, 

ABANDONMENT,  OB  BE8CIS< 

SION  OF  POUOY. 

^s>249  (Okl.)  Insured  claiming  right  under  Rev. 
Laws  1910,  {  984,  to  rescind  contract  substitut- 
ing policies  with  separate  loan  agreement  was 
not  required  to  allege  false  representations  in- 
ducing execution  of  separate  agreement,  so  that 
sustaining  of  general  demurrer  to  petition  was 
reversible  error.— M.vler  v.  Fidelity  Mut  Life 
Ins.   Co.   of  Philadelphia,   167   P.  601. 

Petition  by  insured  to  rescind  contract  sub- 
stituting insurance  policies  with  separate  loan 
agreement,  alleging  that  he  did  not  have  octual 
knowledge  of  loan  agreement  until  ten  years 
thereafter,  did  not  show  such  laches  as  to  be 
vulnerable   to   a   general   demurrer. — Id. 

Insured  seeking  to  rescind  contract  substitut- 
ing life  insurance  policies  and  accompanying 
loan  agreement  held  not  required  to  offer  com- 
pensation for  time  he  had  protection  of  policy 
issued  under  contract  induced  by  insurer's  fraud. 
—Id. 

Petition  based  on  fraud  in  substitution  of  one 
policy  of  life  insurance  for  another,  alleging 
facta  entitling  plaintiff  to  rescission  held  suffi- 
cient, notwithstanding  prayer  for  punitive  dam- 
ages, costs,  etc.— Id. 

XZ.  AVOIDANCE  OF  POLICY  FOB 
MISBEPBESENTATION,  FBAim. 
OB  BREACH  OF  WARRANTY 
OR  CONDITION. 

(B)  llBttera   Rrlnttnir  to   Propertr  or  In- 
teroat  Inaared. 

^=3280  (Cal.)  To  describe  an  automobile  in  a 
valued  policy  as  having  been  made  in  1009, 
when  in  fact  it  was  made  in  1907,  is  such  a  ma- 
terial misdescription  of  the  thing  insured  as  to 
constitute  a  breach  of  the  express  warranty 
provided  for  in  Civ.  Code,  $  2607.— Solomon  v. 
Federal  Ins.  Co.,  167  P.  859. 
<Ss»28l  (Cal.)  Under  Civ.  Code,  {  2611,  breach 
of  immaterial  warranties  in  insurance  policy, 
renders  policy  void,  and  where  the  value  of 
aatomobile  is  misstated,  it  precludes  any  con- 


sideration of  materiality  of  the  breach.— Solo- 
mon ▼.  Federal  Ins.  Co.,  167  P.  859. 

In  view  of  Civ.  Code,  {  2565,  the  mere  fact 
that  the  jury  found  the  automobile  to  be  worth 
what  it  was  stated  to  be  worth  in  the  appUca- 
tioii  did  not  disprove  the  defense  of  breadi  of 
warranty;  plaintiff  having  stated  that  he  paid 
$1,000  more  for  the  car  than  he  did  pay.— Id. 

X.  FORFEITURE     OF     POLICY     FOB 

BREACH  OF  PROldSSORY  WAR. 
RANTY.  COVENANT,  OR  CONDI- 
TION  SUBSEQUENT. 

(B)  Itottow  Belatlaar  to  Proportr  •'  In- 

terest laaured. 

®=>3I3  (Wash.)  Marginal  clause  specifying 
waters  in  which  ship  should  be  while  covered  by 
policy,  although  using  word  "warranted,"  held 
essential  part  of  contract,  avoiding  it  for 
breach,  and  not  "warranty"  within  Laws  •1911, 
p.  107,  I  34,  a  breach  of  which  will  not  avoid 
the  policy.— Reynolds  v.  Pacific  Marine  Ins.  Co., 
167  P.  745. 

XI.  ESTOPPEL.  WAIVER,  OR  AGREE- 

MENTS   AFFECTING    RIGHT    TO 
.  AVOID  OR  FORFEIT  POLICY. 

9=3379(6)  (CaL)  Insured  is  responsible  for 
misrepresentations  in  the  application  when  it  is 
drawn  by  a  regular  soliciting  agent  of  the  in- 
surance company,  who  has  no  authority  to 
waive  the  provision  voiding  the  policy  on  mis- 
representation of  a  material  fact. — Solomon  v. 
Federal  Ins.  Co.,  167  P.  859. 
®=379(7)  (Cat)  Where  an  insurance  agent 
requests  insurance  from  a  company  which  be 
does  not  represent,  he  is  acting  for  the  insured, 
who  is  responsible  for  misrepresentations  in  the 
application  made  out  by  the  broker. — Solomon 
v.  Federal  Ins.  Co.,  167  P.  859. 
®=>389(6)  (Wash.)  In  action  uoon  marine  in- 
surance policy  for  loss  of  gas  Doat  by  fire  at 
point  outside  trading  limits  defined  in  marginal 
provision,  the  insurer  knowing  when  it  issued 
policy  that  boat  was  going  beyond  such  limits, 
was  estopped  from  asserting  invalidity  of  policy 
for  violation  of  such  provision. — Reynolds  v. 
Canton  Ins.  Office,  Limited,  of  Hong  Kong, 
China,  167  P.  1115. 

XII.  RISKS    AND    CAUSES    OF    LOSS. 

(C)  QnarmntT  ud  Indenuitr  Insaraaee. 

^=>43S  (Cal.)  An  employer's  accident  indem- 
nity policy  held  not  to  cover  the  mine  superin- 
tendent, though  he  was  killed  while  actually 
doing  manual  labor. — Pacific  Coast  (Casualty  Co. 
V.  Industrial  Ace.  Commission,  167  P.  539. 
€=»435  (Or.)  Insurer  held  not  liable  on  an  acci- 
dent indemnity  policy  for  injury  of  plaintiff's 
employ^  in  elevator  accident,  where  he  was  not 
riding  in  the  elevator. — Western  Warebooae  Co^ 
V.  New  Amsterdam  Casualty  Co.,  167  P.  572. 

XVm.   ACTIONS  ON  POLICIES. 

9=9624(7)  (Wash.)  Under  insurance  policy  of 
unincorporated  association  providing  for  autt 
against  individual  members,  held  action  would 
lie  against  association  in  name,  its  attorney  in 
fact  and  two  members. — Mountain  Timber  Co.  v. 
Manufacturing  Wood  Workers'  Underwriters. 
167  P.  93. 

9=3629(2)  (Wash.)  Complaint,  in  action  to  re- 
cover upon  marine  insurance  policy  for  destruc- 
tion of  gas  boat  by  fire,  held  not  defective  for 
failure  to  allege  that  application  was  made  to 
insurer,  or  that  it  accepted  application. — Rey- 
nolds V.  Canton  Ins.  Office,  Limited,  of  Hong 
Kong,  China,  167  P.  1115. 
9=3646(6)  (Or.)  In  action  on  indemnity  policj-, 
it  was  incumbent  on  plaintiff  to  prove  injury 
within  policy  terms ;  defendant  being  entitled  to 
rebut  this  by  cross-examination. — Western  ■Ware- 
house Co.  V.  New  Amsterdam  Casualty  Co—  107 
P.  572. 
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«=>e46(6)  (Or.)  It  was  Incumbent  on  plain- 
tiffs to  show  that  fiinkinK  of  boat  was  caused  by 
perils  insured  against.— McKem  v.  Corporation 
of  Royal  Exch.  Assur.  of  London,  167  P.  795. 

If  evidence  shows  that  vessel  was  lost  or 
damaged  on  encountering  peril  insured  against, 
presumption  is  that  vessel  was  seaworthy,  and 
burden  rests  upon  insurer  to  show  contrary. 
—Id. 

When  loss  occurs  which  cannot  be  ascribed  to 
stress  of  weather,  presumption  is  that  vessel 
was  not  seaworthy,  and  burden  of  proving  oth- 
erwise ia  on  insured. — Id. 
«=5>64e(8)  (Or.)  To  recover  on  a  policy,  in- 
sured must  show  amount  of  loss  sustained.— 
McKem  v.  Corporation  of  Royal  Exch.  Assur. 
of  London,  167  P.  7»5. 

€=3672  (Wash.)  In  action  against  unincorporat- 
ed insurance  underwriters,  whose  policy  provid- 
ed for  action  against  members,  its  attorney  in 
fact  and  two  members,  held  money  judgment 
was  properly  entered  against  association  in 
name. — Mountain  Timber  Co..  v.  Manufacturing 
Wood  Workers'  Underwriters,  167  P.  93. 

XX.  MITTITAI.   BENEFIT   msURANOE. 

(A)  Corporationa  and  Aasoclatlona. 

^=»695  (Kan.)  Judgment  against  fraternal 
beneficiary  association  for  services  of  medical 
examiner  held  sustained  by  evidence. — Jackson 
V.  Knights  and  Ladies  of  the  Orient,  167  P. 

i<m. 

<8=»698  /Kan.)  Under  Gen.  St  1915,  $  5411, 
authorizing  fraternal  beneficiary  a(Ssociation 
to  create  special  fund  for  payment  of  certifi- 
cates issued  members,  prohibiting  use  of  such 
fund  for  expenses,  accumulations  of  such  fund 
are  on  merger  of  association  with  another  cor- 
poration exempt  from  claims  of  general  credi- 
tors.— Jackson  v.  Knights  and  Ladies  of  the 
Orient.  167  P.  1046. 

^=699  (Kan.)  Liability  of  company  attempt- 
ing to  reinsure  members  of  fraternal  beneficiary 
association  in  action  for  canceling  certificate 
for  nonpayment  of  dues  held  to  depend  on 
whether  it  had  received  from  association  any 
funds  applicable  thereto.— Jackson  v.  Knights 
and  Ladies  of  the  Orient,  167  P.  1046. 

Where  corporation  bad  taken  over  assets  of 
fraternal  beneficiary  association,  its  liability  on 
certificate  did  not  necessarily  follow  because  it 
thereafter  received  dues  from  association's 
members,  a  part  of  which,  under  association 
by-laws,  would  have  been  apportioned  to  gen- 
eral fund. — Id. 

9=>705  (Kan.)  Transfer  of  assets  of  fraternal 
beneficiary  association  to  another  corporation 
held  to  amount  substantially  to  merger  impos- 
ing liability  upon  latter  for  debts  of  associa- 
tion.— Jackson  t.  Knights  and  Ladies  of  the 
Orient,  167  P.  1040. 

(B)  BeBftColariea  aad  Beneflta. 

«=»773  (Utah)  Where  the  laws  of  a  union  re- 
quired designation  of  beneficiary  to  be  in  writ- 
ing and  witnessed,  a  designatitm  in  writing  of 
the  mother  of  insured,  but  unwitnessed  when 
accepted  by  union,  was  valid,  and  the  wife  of 
the  member  whom  be  subsequently  married  was 
not  entitled  to  the  fond  under  provision  that  in 
the  absence  of  designation  the  wife  should  be 
the  beneficiary.— Zenger  v.  Oigarmakers'  Union 
No.  224  of  Cigarmakers'  International  Union 
of  America,  167  P.  1174. 

(F)  Afstlona  for  Beneflta. 

9=3812  (Wash.)  Under  benefit  insurance  certifi- 
cate limiting  time  for  actions,  period  of  limita- 
tion held  to  run  from  the  date  of  the  death,  and 
not  from  the  rejection  of  the  claim. — Madi  v. 
Modem  Woodmen  of  America,  167  P.  1083. 
4=9818(1)  (Colo.)  In  controversy  over  insurance 
money,  court  properly  rejected  evidence  of  wife's 


improper  conduct;  it  not  tending  to  show  that 
she  was  not  member  of  insured's  family. — Wil- 
liams V.  Modern  Woodmen  of  America,  167  I*. 
1178. 

«=»8I9(1)  (Colo.)  Evidence  Tield  to  show  that 
widow  was  member  of  insured's  family  at  time 
of  bis  death  and  entitled  to  insurance  money. 
— WiUiams  v.  Modern  Woodmen  of  America, 
167  P.  1178. 

INTENT, 

See  Contracts,  €=>147;  Criminal  Law,  <S=>20- 
42.  371;  Fraudulent  Conveyances.  (S=»301; 
Homicide,  <S=>230;  New  Trial,  (S=»123 ;  SalM, 
«=»38;,  WiUs,  i&=»43»,  440. 

INTEREST. 

See  Guardian  and  Ward,  9=354;  Mortgages, 
9=»398;  Municipal  Corporations,  <8=3518; 
Sales,  <S=187;   Taxation,  «=»528;   Usury. 

in.   TIME  AMD  COMPUTATION. 

9=>45  (NJf.)  Note  providing,  by  written  part,, 
for  payment  of  interest,  and  by  printed  part 
for  interest  at  9  per  cept.  from  maturity  date^ 
the  word  "date"  being  written,  indicated  in- 
tention that  amount  should  draw  interest  only 
from  maturity  date.— HiU  v.  Hart,  167  P.  710. 

INTERPLEADER. 

I.   RIGHT  TO  nrTERFLEAOER. 

9s»8(l)  (Or.)  Bill  of  interpleader  filed  by  pub- 
lisher to  determine  adverse  claims  of  contest- 
ants in  a  puzzle  contest  to  a  number  of  the- 
prizes  held  properly  entertained. — Statesmaa 
Pub.  Co.  V.  Foltin,  167  P.  782. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENTION. 

See  Appeal  and  Error,  9=>1036. 

INTESTACY. 

See  Descent  and  Distrftntion. 

INTOXICATING  LIQUORS. 

See  Carriers,  <3=79;  Commerce,  «=>8,  14,  33; 
Constitutional  Law,  <e=20.^,  206,  250.  258, 
265;  Criminal  Law.  <3=>372,  421,  517,  656, 
1172,  1201,  1212;  Indictment  and  Informa- 
tion, «=»56,  110,  114. 

H.  CONSTITTTTIONAUTT  OF  ACTS 
AND  ORDINANCES. 

9=>I5  (Wash.)  In  exercise  of  police  powers 
I^egislature  of  state  or  municipality  may  pro- 
hibit possession  of  intoxicating  liquor  in  ex- 
cess of  specified  amount  irrespective  of  intent 
of  possessor. — City  of  'Seattle  v.  Brookins,  16T 
P.  940. 

«S=>  1 7  (Wash.)  Laws  1915.  p.  3,  |  4,  making  it 
an  offense  to  manufacture  intoxicating  liquor 
for  personal  use,  does  not  disturb  the  private 
affairs  or  invade  the  home  of  any  person  in  vio- 
lation of  Const.  Wash.  art.  1,  {  7.— State  v. 
Fabbrl.  167  P.  .133. 

<S=»I9  (Or.)  Laws  1915,  p.  166,  g  33,  providing 
that  indictment  need  not  state  names  by  whom 
or  to  whom  liquor  was  sold,  held  constitutional. 
—State  v.  Wilbur,  167  P.  569. 

V.  REOUIJkTIONS. 

«=>II2  (Wash.)  City  of  Seattle  had  power  to 
pass   ordinance   prohibiting   person   from  hav- 
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ing  in  bis  possession  more  tlian  two  qaarts  of 
intoxicating  liquor  other  than  beer. — City  of 
Seattle  v.  Brookius,  167  P.  940. 

The  state,  by  passage  of  Rem.  Code  1915,  | 
6262—1  (initiative  measure  No.  3,  Laws  1915, 

£.  2),  did  not  remove  the  subject  of  intoxicating 
quors  from  the  control  of  municipalities. — Id. 

VI.   OFFENSES, 

4=3 1 37  (Wash.)  Person  who  manufactures  in- 
toxicating liquor  solely  for  his  own  personal  use 
violates  Laws  1916,  p.  3,  i  4,  rendering  manu- 
facture of  intoxicants  unlawful. — State  v.  Fab- 
bri,  167  P.  133. 

Extracting  juice  of  grapes  and  allowing  it  to 
ferment  and  thereby  letting  it  become  intoxicat- 
ing liquor  is  "manufacturing"  intoxicating  liq- 
uor within  Laws  1915,  p.  3,  {  4,  making  it  an 
offense  so  to  do.— Id.      ' 

$=>I39  (Wash.)  In  prosecution  for  violating 
ordinance  of  city  by  having  in  possession  more 
than  two  quarts  of  intoxicating  liquor  other 
than  beer,  ownership  of  liquor  found  in  de- 
fendant's possession  was  immateriaL — City  of 
Seattle  y.  Brookins,  167  P.  940. 
«=»I39  (Wash.)  In  view  of  Rem.  Code  1916,  is 
6262—7,  6262—17,  registered  druggist  can  be 
guilQr  of  unlawful  possession  of  intoxicating 
Uqnor  under  section  6262—22  by  having  in  pos- 
session liquor  in  excess  of  legal  quantity;  his 
possession  not  being  for  disposition  in  any  of 
ways  permitted  to  druggists. — State  v.  Clray, 
167  P.  951. 

€=9 1 59(2)  (WasbJ  It  was  no  defense  to  prosecu- 
tion under  Rem.  Code  1915,  |  2445,  that  defend- 
ant believed  liquor  purchased  by  liim  and  sold 
to  minor  was  nonin  toxica  ting. — State  v.  Moser, 
167  P.  1101. 

Vm.   CBIMINAX.  PROSECUTIONS. 

9=»2II  (Wash.)  Information,  charging  drug- 
gist under  Rem.  Code  1915,  {  ^62—22,  with 
having  had  in  possession  intoxicants  in  excess 
of  quantity  allowed  by  law,  held  sufficient, 
though  not  charging  any  intent  to  sell  or  dis- 
pose of  liquor  in  any  manner  whatsoever. — 
State  V.  Gray,  167  P.  951.  . 
«=>223(5)  (Okl.Cr.App.)  Date  alleged  in  infor- 
mation for  unlawfully  conveying  whisky  in  vio- 
lation of  prohibitory  liquor  law  is  immaterial, 
and  the  offense  may  be  proved  on  any  day  prior 
to  filing  of  informatioiC  and  within  statnto^ 

?eriod  of  limitations.— Smoot  v.  State,  167  P. 
158. 
«=>224  (Wash.)  In  view  of  Rem.  Code  1915, 
f  6262—23,  in  'prosecution  of  druggist,  under 
section  6262—22,  for  having  had  in  possesuon 
intoxicants  in  excess  of  legal  quantity,  court 
properly  placed  on  defendant  bnrden  of  prov- 
ing his  possession  of  permit  to  transport  liq- 
uors.—State  V.  Gray,  167  P.  951. 
<S=>233(2)  (Okl.Cr.App.)  On  trial  for  maintain- 
ing liquor  nuisance,  evidence  as  to  reception  of 
intoxicating  liquore  at  residence  of  one  of  de- 
fendants and  discovery  of  whisky  on  his  per- 
son was  admissible.- Cameron  v.  State,  167  P. 
339. 

«=>236a)  (Okl.Cr.App.)  Evidedi^  in  a  prose- 
cution lor  unlawfully  conveying  whisky  in  vio- 
lation of  the  prohibitory  liquor  law,  held  to  sus- 
tain a  conviction,— Smoot  v.  State,  167  P.  1158. 
«s»236(5)  (01d.Cr.App.)  In  a  prosecution  for 
the  possession  of  intoxicating  liquors  with  in- 
tent to  sell  the  same,  evidence  held  to  sustain 
a  conviction,— Miles  v.  State,  167  P.  636. 
«=>236(5)  (OkLCr.App.)  Evidence,  in  a  prose- 
cution for  unlawful  possession  of  intoxicating 
liquors,  held  insufficient  to  sustain  conviction. — 
Beard  v.  State,  167  P.  1160. 
^=9236(5)  (Wash.)  Admission  by  defendant 
that  two  quarts  of  whisky  and  half  a  quart  of 
absinthe  taken  from  a  safe  by  officers  were  in 
his  possession  was  sufficient  to  sustain  his  con- 
viction of  having  had  in  his  possession  more 
than  two  quarts   of  intoxicating  liquor  other 


than  beer  contrary  to  ordinance  of  the  dty.— 
City  of  Seattle  v.  Brookins,  167  P.  940. 

In  prosecution  for  violating  city  ordinance  by 
having  in  possession  more  than  two  quarts  ot 
intoxicants  other  than  beer,  evidence  held  to 
justify  finding  that  three  pints  of  whisky  in 
storeroom  of  club  of  which  defendant  was  man- 
ager and  one  pint  behind  the  soft  drink  bar 
were  in  his  possession.— Id. 
€=»236(5)  (Wash.)  In  prosecution  of  dmggist, 
under  Rem.  Code  1915,  §  6262—22,  for  having 
had  in  possession  intoxicants'  in  excess  of 
quantity  allowed  by  law,  evidence  held  to  es- 
tablish the  corpus  delicti. — State  t.  Gray,  167 
P.  951. 

4ss>236(9)  (CaLApp.)  In  prosecution  under  in- 
dictment charging  defendant  kept  ^lace  where 
alcoholic  Uqnor  was  sold,  etc.,  evidence  held 
sufficient  to  support  verdict  of  guilty. — People 
V.  Nolan,  167  P.  642. 

<8=9236(9)  (OU.Cr.App.)  Evidence  held  bo  sna- 
tain  conviction  for  maintaining  liquor  nuisance. 
—Cameron  v.  State,  167  P.  339. 
€=3236(11)  ('Okl.Cr.App.)  In  a  prosecution  for 
the  unlawful  sale  of  intoxicating  liquor,  evi- 
dence held  sufficient  to  sustain  a  conviction.— 
Stevenson  v.  State,  167  P.  346. 
4=9239(1)  (Wash.)  In  prosecution  of  draggiat, 
under  Rem.  Code  1915,  {  6262—22,  for  having 
had  in  possession  intoxicants  in  excess  of  legal 
quantity,  instruction,  advising  jury  it  wonld  be 
no  defense  that  liquor  was  in  trans'portatioo, 
etc.,  held  not  erroneous  as  authorizing  jury  to 
find  defendant  guilty  of  unlawful  transporta- 
tion as  offense.- State  y.  Gray,  167  P.  951. 

EK.  8EAKCHEB.  BEIZUItES.  AMD 
FORFEIT1TBES. 

4=s>244  (Wash.)  Proceedings  to  con6scate  intox- 
icating liquors  are  proceedings  in  rem  governed 
by  rules  of  civil  procedure.— State  v.  Great 
Northern  Ry.  Co.,  167  P.  103. 
iS=>250  (Wash.)  Regardless  of  Laws  1915,  p.  8, 
i  12,  in  proceeding  to  confiscate  liquor  sidetrack- 
ed within  state,  burden  was  on  state  to  prove 
that  shipment  was  in  fact  not  interstate,  in  view 
of  section  24. — State  v.  Great  Northern  Ry.  Co- 
167  P.  103. 

XL  OlVn  DAMAOE  I.AWa. 

9=»3I0  (Wash.)  In  action  in  rem  to  confiscate 
interstate  diipment  ot  whisky  while  on  nde 
track  in  Washington,  evidence  held  insnfficient 
to  support  &iding  that  railroad  was  engaged  in 
carriage  of  liquors  in  violation  of  Laws  1915, 
p.  15,  i  24.— State  V.  Great  Northern  Ry.  Co., 
167  P.  103. 

There  must  be  something  more  than  mere  sus- 
picion to  justify  confiscation  of  intoxicating  liq- 
uors while  in  possession  of  common  carrier  as 
interstate  shipment. — Id. 

INTOXICATION. 

See  Damages,  «s>3& 

IRRIGATION. 

See  Waters  and  Water  Courses,  «s»244-263. 

JITNEYS. 

See  licenses,  €=3l,  14. 

JOINDER. 

See  Action,  €=945. 

JUDGES. 

See    Court   Commissioners;     fusticea    of   the 
Peace. 

IV.  DISQUAUFIOATIOir  TO  ACT. 

4s»39  (Colo.)  Where  will  designated  presiding 
judge  of  a  judicial  district,  or  such  person  •• 
he  may  appoint,  «  trustee,  a  judge  of  such  dis- 
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trict,  other  than  presiding  judg«  and  who  had 
not  been  appointed  a  trustee,  is  not  disqualified 
trom  deciding  a  case  involving  such  trust  es- 
tate.—Miller  y.  City  and  County  of  Denver,  167 
P.  760. 

JUDGMENT. 

See  Creditors'  Suit;    Execution. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

I.  HAT0BE  Ain>  E8SEin*IAI.g  IN 
OENERAJL. 

4=>I7(1)  (Okl.)  No  valid  personal  judgment  can 
be  obtaineid  against  a  party  unless  he  is  per- 
sonally served  with  process  within  the  state,  or 
voluntarily  enters  his  appearance.— Continental 
Gin  Co.  V.  Arnold,  167  P.  613. 
®=5>I7(3)  (Oltl.)  An  action  in  personam  cannot 
be  maintained  against  a  nonresident  defendant 
and  a  judgment  rendered  therein  is  void  for 
lack  of  jurisdiction. — Continental  Gin  Co.  v. 
Arnold,  167  P.  613. 

€=>  1 8(4}  (Old.)  Joining  of  two  causes  of  action, 
one  maintainable  and  the  other  not,  in  the 
same  petition  did  not  vitiate  the  entire  pro- 
cedure, and  a  judgment  on  the  maintainable 
cause  of  action,  canraling  a  mortgage  of  rec- 
ord, was  valid.— Continental  Gin  Co.  ▼.  Arnold, 
167  P.  613. 

m.   OK  OOVSENT,   OFFER,   OR  AD- 
jnSBION. 

9s»89  (CaLApp.)  Where  a  decree  foreclos- 
ing trust  deed  entered  pursuant  to  stipulation 
between  the  parties  provides  for  payment  of 
trustee's  fees  both  from  special  fund  according 
to  stipulation  and  on  terms  inoonristent  there- 
with, court  may  correct  decree  on  motion  by 
striking  out  repugnant  proviaions,  though  more 
than  six  months  nave  elapsed  since  it  waa  en- 
tered.—Clemens  V.  Gregg,  167  P.  289. 

XV.  BY  DEFA1TI.T. 
<A)  Re««t«ttes   saa  VslMttjr. 

«=»I06(3)  (OH.)  Where  defendant  is  author- 
ized to  file  answer  to  pending  cause  within  stat- 
ed time,  filing  of  motion  to  require  plaintiff  to 
permit  copies  of  its  records  to  be  made  does 
not  extend  time,  and,  if  answer  be  not  made 
within  time,  default  may  be  taken, — Ham  v. 
Amazon  Fire  Ins.  Co.,  167  P.  473. 
«s>l08  (Utah)  Under  Comp.  Iaws  1907,  | 
3179,  subd.  1,  a  motion  to  require  plaintiff  to 
separately  state  bis  causes  of  action  is  sufB- 
cient  to  prevent  the  entry  of  default.— Felt  City 
Townaite  Co.  v.  Felt  Inv.  Co.,  167  P.  838. 

(B)  Opealaar  or  Setting;  Aside  Detaalt. 

«»I39  (Cal.App.)  Determination  of  motion  to 
set  aside  default  judgment  on  ground  of  mis- 
take, inadvertence,  surprise,  and  excusable  neg- 
lect rests  in  discretion  of  trial  court — Cunniaon 
V.  Miller,  167  P.  890. 

«s>l4l  (Kan.)  It  is  not  fraud  under  Code  Civ. 
Proc.  I  596  (Gen.  St.  1915,  |  7500)  practiced 
by  successful  party  for  plaintiff  to  sue  on  note 
and  mortgage  defective  for  want  of  signature  of 
defendant  s  wife,  nor  to  obtain  judgment  there- 
on by  default.— Gooden  v.  Lewis,  167  P.  1133. 

Under  Code,  Civ.  Proc.  §  596  (Gen.  St  1915, 
S  7500),  attachment  affidavit  is  not  fraudulent 
80  as  to  vitiate  proceedings  pursuant  tiiereto 
merely  because  if  attachment  bad  been  resisted 
it  might  have  been  shown  that  allegations  of 
affidavit  were  false. — Id. 

«=>I43(10)  (Okl.)  Where  default  is  taken,  an- 
swer not  being  filed  within  time,  it  is  no  ground 
upon  which  to  vacate  default  that  defendant's 
attorney  was  informed  by  clerk  of  court  that 
contested  motions  would  not  be  heard  on  day 
such  judgment  was  rendered,  as,  in  absence  of 


answer,  no  contest  was  pending  against  motion 
for  default  judgment. — Ham  v.  Amazon  Fire 
Ins.  Co.,  167  P.  473. 

<8=>I45(2)  (Okl.)  To  have  default  jud|;ment, 
rendered  on  petition  stating  cause  of  action  on 
which  legal  summons  has  been  served,  vacated, 
defendant  must  show  valid  defense. — Ham  v. 
Amazon  Fire  Ins.  Co.,  167  P.  473. 
<S=»I53(4)  (Okl.)  That  defendant's  attorney  wa* 
absent  from  his  office  and  understood  that  causa 
would  not  be  assigned  for  trial  at  certain  tern 
was  not  sufficient  to  authorize  vacation  of  de 
fault  judgment  after  term  had  expired.— Con- 
tinental Gin  Co.  V.  Arnold,  167  P,  613. 

VI.   OH  TRIAT  OF  ISSUES. 

(A)   Rendition,    Form,    mad    Reaolsltes    In 
General. 

«=»I97  (Of.)  As  L.  O.  Xj.  i  184,  decUres  that 
judgment  of  nonsuit  shall  not  bar  another  ac- 
tion for  same  cause,  recitals  in  judgment  entry 
on  motion  for  nonsuit  that  dismissal  was  with- 
out prejudice  is  surplusage,  and  is  no  ground 
for  objection  on  appeal.— Portland  &  O.  C.  Ey. 
Co.  V.  Doyle,  167  P.  270. 

®=>I99(1)  (Wash.)  In  action  for  personal  inju- 
ries, where  court  instructed  jury  might  allow 
not  to  exceed  $362  on  account  of  medical  and 
nursing  services,  verdict  for  that  amount  was 
not  in  effect  jury  finding  of  no  negligence,  jus- 
tifying judgment,  notwithstanding  verdict  dis- 
missing action.— Jorgenson  v.  (jrane,  167  P.  49. 
^^228  (Wash.)  Where  judgment  in  action  for 
rescission  of  exchange  of  properties  gave  de- 
fendants option  to  redeed  within  30  days,  or 
to  submit  to  Judgment  for  value,  which  was  de- 
termined, defendants'  failure  to  redeed  within 
time  was  election  to  keep  it.  and  submit  to  judg- 
ment for  value,  binding  on  plaintiffs  also.- State 
V.  Smith.  167  P.  91. 

(B)  Parties. 

«=»237(1)  (CaLApp.)  Under  Code  Civ.  Proc.  f 
578,  a  judgment  against  company,  sued  with  an 
individual  defendant  for  crops  alleged  to  have 
been  lost  by  negligent  flooding  of  land,  ^ould 
be  upheld.— Haller  v.  Yolo  Water  &  Power  Co., 
167  P.  197. 

(C)  ConformllT-    to    Proeeaa.    Pleadlasa, 
Proofs,  aad  Verdict  or  Flndlnars. 

<S=>256(1)  (N.H.)  If  trial  court's  findings  sup- 
port the  essential  allegations  of  the  complaint, 
it  necessarily  follows  that  the  findings  support 
the  judgment  where  the  issues  are  found  for 

?laintiff. — ^First  Nat  Bank  of  Albuquerque  v. 
'own  of  Tome,  167  P.  733. 
«=»256(6)  (Utah)  Where,  had  court  rendered 
judgment  in  accordance  with  findings,  judgment 
for  plaintiff  would  have  been  for  $1,742.98 
rather  than  for  $67L50,  with  Interest,  for  which 
judgment  was  rendered,  conclusions  of  law, 
palpably  at  variance  with  findings,  and  failure 
to  render  judgment  in  accordance  with  findings 
were  error.— Parrott  Bros.  Co.  v.  Ogden  db/, 
167  P.  807. 

VII.  EHTRT,  RECORD,  AND  DOCK- 
ETING. 

€=>272  (Utah)  Provisions  of  Comp.  Laws  1907. 
§  3181,  subd.  6,  are  directory,  and  failure  ot 
plaintiff  to  demand  entry  of  judgment  within 
six  months  after  court  rendered  its  oral  decision 
does  not  preclude  court  from  thereafter  enter- 
ing judgment  for  plaintiff.— Headlnnd  v.  Daniels, 
167  P.  1170. 

Vin.  AMENDMENT,    CORRECTION, 
AND  REVIEW  IN  SAME  COURT. 

ig=>297  (N.M.)  On  entry  of  final  judgment  in 
district,  court,  prior  to  Laws  1917,  c.  15,  lost 
oil  fu'-^her  jurisdiction,  and  could  not,  on  mo- 
tion  for  new   trial   or   otherwise,   change   or 
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modify  judemelit.— Norment  t.  First  Nat  Bank, 
167  P.  7Sf. 

<8=>299(1)  (Okl.)  Trial  court  has  no  jurisdic- 
tion at  subsequent  term  to  modify  a  judgment 
or  order  without  substantial  compliance  with 
Rev.  Laws  1910,  §  5267.— Continental  Gin  Co. 
7.  Arnold,  167  P.  613. 

IX.  OPENING  OR  VACATING. 

€=>336  (Cal.App.)  Judgment  can  be  nullified 
by  court  which  rendered  it  only:  E^rst,  on  mo- 
tion for  new  trial ;  second,  by  motion  under 
Code  Civ.  Proc.  §  473,  where  judgment  is  in- 
advertently made;  third  by  motion  where  judg- 
ment is  void  on  face,  and,  fourth,  by  independ- 
ent suit  in  equity  where  judgment  is  regular  on 
face,  but  extrinsically  void.— Benning  v.  Su- 
perior Court  of  California  in  and  for  Sacra- 
mento County,  167  P.  291.  • 
€=s>338  (Wash.)  Petition  to  vacate  judgment 
cannot  be  prosecuted  as  substitute  for  appeaL 
—Dawson  v.  Carstens,  167  P.  86. 
®=»34l  (Okl.)  Courts  of  general  common-law 
jurisdiction  have  control  of  all  judgments,  and 
may  vacate  them  during  the  term  at  which  they 
are  rendered,  and  a  motion  invoking  such  power 
filed  during  such  term  gives  the  courts  full  pow- 
er to  act  at  a  subsequent  term. — Blake  v.  Baker, 
167  P.  329. 

«=»342(2)  (Okl.)  Trial  cojrt  has  no  jurisdic- 
tion at  subsequent  term  to  vacate  a  judgment 
or  order  without  substantial  compliance  with 
Rev.  I>awg  1910,  f  5267.— ContinenUl  Gin  Co. 
V.  Arnold,  167  P.  613. 

«=>342(3)  (Okl.)  A  motion  to  open  Judgment 
made  during  the  term  gives  court  power  to  act 
at  a  subsequent  term.— Blake  v.  Baker,  167 
P.  329. 

®=>344  (Okl.)  The  setting  aside  of  certain  or- 
ders and  judgments  in  a  suit  to  restrain  the 
collection  of  taxes,  made  on  application  filed 
at  the  term  at  which  they  were  made  and  en- 
tered, fce'd  proper.— Blake  v.  Baker,  167  P.  329. 
<S=>363  (Kan.)  Ordinarily,  litigant  cannot  main- 
tain action  to  vacate  judgment  on  ground  of  "un- 
avoidable casualty  or  misfortune,"  where  he 
was  grossly  negligent  and  inattentive  to  suit 
while  pending  and  for  nearly  three  months  after 
judgment  by  default. — Gooden  v.  Lewis,  167  P. 
1133. 

®=>384  (Kan.)  Allegations  in  petition  to  vacate 
judgment  held  not  to  show  unavoidable  casualty 
or  misfortune  preventing  party  from  defending 
within  Code  Civ.  J>roc.  {  596  (Gen.  St.  1915, 
I  7500),  relating  to  district  court's  power  to  va- 
cate judgment.— Gooden  v.  Lewis,  167  P.  1133. 
9=3393  (Kan.)  In  action  to  vacate  judgment,  ft 
is  not  necessary  that  trial  court  should  set  aside 
judgment  within  term,  but  it  is  necessary  that 
it  make  some  disposition  of  it,  by  taking  it  un- 
der advisement,  continuing  it,  etc.— Gooden  v. 
Lewis,  167  P.  1133. 

ax  COI.I.ATEBAI.  ATTAOX. 

(B)  Ground*. 

<S=>486(1)  (Okl.)  Under  Rev.  Laws  1910,  {  D274, 
authorizing  vacation  of  a  void  judgment  at  any 
time  on  motion  of  any  interested  party,  fact 
that  term  at  which  it  was  rendered  has  expired 
does  not  give  it  validity  and  it  may  be  attacked 
at  any  time  upon  motion  or  collaterally. — Con- 
tinental Gin  Co.  V.  Arnold,  167  P.  613. 

XXII.   MERGER  AND  BAR  OF  OATTSES 

OF  ACTION  AMD  DEFENSES. 

(A)  Jadarment*   Operative  «•  Bar. 

9s»540  (Or.)  When  a  judgment  is  rendered  up- 
on merits  in  former  action,  such  determination 
is  bar  against  subsequent  action,  final  as  to  the 
claim  sued  upon,  concluding  the  parties  and 
those  in  privity  witb  them  as  to  every  matter 
litigated,  and  any  other  admissible  matter  that 
might  have  been  offered. — Crow  v.  Abraham, 
167  P.  590. 


«=>562  (Or.)  To  entitle  party  successfully  to 
invoke  plea  of  res  adjudicata,  decision  of  prior 
suit  or  action  between  same  parties  must  have 
been  rendered  upon  merits  of  controversy. — 
Crow  V.  Abraham,  167  P.  590. 
€=»563(2)  (Or.)  Judgment  is  on  merits  when 
it -amounts  to  declaration  of  law  as  to  respec- 
tive rights  and  duties  of  parties,  based  on  ul- 
timate facts  or  state  of  facts  disclosed  by 
pleadings,  and  evidence  upon  which  rights  of 
recovery  depends,  irrespective  of  formal,  tech- 
nical or  dilatory  objections  or  contentions. — 
Crow  V.  Abraham,  167  P.  590. 

(B)   Caaaes  of  Action  and  Defenses  Hers- 
ed.  Barred,  or  Conelnded. 

iS=>585(3)  (Wash.)  Judgment  in  former  action 
holding  defendant's  tax  title  void  held  not  res 
adjudicata  in  subsequent  action  wherein  plain- 
tiff sets  up  five  tax  titles  not  described  in  first 
action.— Craver  v.  Wehr.  167  P.  9S. 
9=9587  (Idaho)  Where  party  brings  action- 
upon  mistaken  theory  as  to  his  rights,  and  is 
defeated  by  reason  thereof,  and  afterwards  re- 
news action  upon  correct  theory,  former  judg- 
ment is  not  bar  to  second  action. — Boise  De- 
velopment Co.  V.  Boise  City,  167  P.  1032. 
9=>588  (Wash.)  In  action  for  breach  of  mar- 
riage promise,  complaint  HM  to  state  same- 
wrong  as  former  action  of  seduction  making 
former  action  res  adjudicata  barring  present  ac- 
tion.—Rieger  V.  Abrams,  167  P.  78. 
<»=>589(2)  (Wash.)  Though  a  given  state  of 
facts  entitles  one  to  recover  in  tort  and  upon 
contract,  recovery  cannot  be  had  twice. — Rieger 
V.  Abrams,  167  P.  76. 

9=>590(5)  (Or.)  Where  claimant  sued  to  r«~ 
quire  another  claimant  to  convey  the  land  to- 
him,  if  he  based  his  right  thereon  he  must  allege 
factis  showing  adverse  possession,  but,  having 
elected  to  claim  on  the  ground  that  the  other 
claimant  held  as  trustee,  he  is  estopped  in  a. 
subsequent  action  to  controvert  the  final  de- 
termination on  the  merits  when  he  elected  the 
wrong  remedy. — Crow  v.  Abraham,  167  P.  K)0. 
9=36001/2  (N.M.>  One  who  avails  himself  by 
action,  or  by  defense  to  an  action,  of  part  of 
an  indivisible  claim  or  cause  of  action,  there- 
by estops  himself  from  again  maintaining  an  ac- 
tion or  defense  founded  upon  it. — First  Nat. 
Bank  of  Albuquerque  v.  Town  of  Tome,  167 
P.  733. 

XIV.   CONCI.irSIVENE8S   OF  ADJUDI- 

CATION. 

(A)  JmdKntenta  ConclnstTe  In  General. 

9=3649  (Okl.)  Order  allowing  dismissal  with- 
out prejudice,  after  sustaining  demurrer  to  ev- 
idence, was  in  effect  setting  aside  of  order 
sustaining  demurrer,  so  that  it  was  not  res  ad- 
judicata in  subsequent  suit  between  same  par- 
ties as  to  same  subject-matter. — Hutchison  v. 
Brown,  167  P.  624. 

9='653  (Wash.)  Judgment  on  a  motion  which 
determines  the  action  or  proceeding  is  final  and 
conclusive  upon  all  questions  necessarily  inyoly- 
ed.— Dawson  v.  Carstens,  167  P.  86. 

(B)    Pemons   Conelnded. 

9=>670  (Or.)  Where  executor  sued  on  behalf 
of  estate  to  compel  transfer  of  title  from  al- 
leged holder  thereof  as  trustee,  and  judgment 
was  adverse  to  estate,  be  was  not  personally 
concluded  thereby  as  to  his  claim  arising  from 
transfer  of  the  one-third  interest  to  him  by  de- 
ceased before  his  death. — Crow  v.  Abraham, 
167  P.  590. 

9=3707  (Kan.)  Where  testator's  grandchildrea 
who  were  the  ultimate  beneficiaries  of  a  trust 
were  not  parties  to  proceeding  in  which  the 
trust  lands  were  partitioned  between  two  of 
testator's  sons  who  were  trustees,  facta  aa  to 
title  may  be  shown  in  proceeding  by  creditors. 
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of  one  of  sons  to  subject  to  their  claims  lands 
received  by  bim. — N'iblack  v.  Knox,  167  I*.  741. 

(O  Hatters  Conelnded. 

^=3720  (N.M.)  A  right,  question,  or  fact  dis- 
tinctly put  in  issue  and  directly  determined  by 
a  court  of  competent  juriFdiction,  as  a  ground 
of  recovery,  cannot  be  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their  privies. 
—First  Nat.  Bank  of  Albuquerque  v.  Town  of 
Tome.  167  P.  733. 

^=>73l  (Colo.)  In  action  for  damages  by  fraud 
in  sale  of  corporate  stock,  judgment  for  ac- 
counting as  to  such  shares  held  not  conclusive 
as  to  validity  of  issuance  of  others,  so  that 
instruction  that  if  defendant  knew  when  the 
others  were  transferred  to  him  that  they  had 
not  been  paid  for,  and  also  knew  of  the  alleged 
fraudulent  misrepresentations  in  the  sale  of 
plaintifTs  shares,  his  claim  of  ownership  would 
be  evidence  of  frand,  was  proper. — CfampbeU 
T.  Creighton,  167  P.  975. 

XV.  X.IEH. 

«=>780(5)  (Okl.)  A  judgment  lien  does  not 
reach  the  mere  legal  title  of  property  in  the 
debtor,  when  the  equitable  title  is  in  another. 
—Farmers'  State  Bank  of  Ada  v.  Keen,  167 
P.  207. 

XXn.   FI.EADING  AKS  EVIDENCE  OF 

JTODGMENT  AS  ESTOFPEIi  OR 

DEFENSE. 

4s>056(2)  (Wash.)  In  determining  whether  for- 
mer action  is  bar,  court  will  not  look  beyond 
final  pleadings  and  plain  simple  judgment  for 
damages  to  determine  what  was  litigated, — 
Rieger  v.  Abrams,  167  P.  76. 

JUDICIAL  NOTICE. 

Se«  Evidence,  ®=>7,  10. 

JUDICIAL  POWER. 

See  Constitutional  Law,  <S=70. 

JUDICIAL  SALES. 

See  Execution,  <e=3258-320;  Executors  and  Ad- 
ministrators, 9=>308-397;  Mortgages,  ^P=> 
540,543. 

JURISDICTION. 

See  Appeal  and  Error,  <8s»186;  Appearance; 
Courts;  Criminal  Law,  4=3!).3;  Habeas  Cor- 
pus, ^s»41 ;  Taxation,  4=3404. 

JURY. 

See  Appeal  and  Error,  4=s>975;  Constitutional 
Law,  0=»313;  Criminal  I.iaw.  «=»74»-764, 
858;  Grand  Jury;  Trial,  «=9l41,  170,  311- 
815. 

n.  RIGHT  TO  TRIAL  BT  JXJRT. 

4=9 1 4(11)  (Wash.)  Injunction  suit  to  restrain 
interference  with  posKession  of  land  is  equitable, 
and  where  defendants  admit  title,  and  posses- 
sion in  plaintiff,  and  interference  with  po.sseBsion 
of  plaintiff  in  the  seeding  season,  the  jury  was 
properly  discharged.- Bank  of  £kiwall  v.  Bate- 
man,  167  P.  1102. 

4=>25(2)  (Cal.)  Where  parties  appear  and  go 
to  trial  witl^out  objecfion  before  a  court^  they 
will  be  deemed  to  have  waived  trial  by  jury. — 
City  of  Los  Angeles  v.  Zeller,  167  P.  849. 

«=328(2)  (CaL)  Section  8  of  Straet  Opening 
Act  (St.  1903,  p.  378),  as  amended  by  St.  1009. 
p.  1037,  relative  to  waiver  of  trial  by  jury, 
though  not  complying  with  Code  Civ.  Proc.  § 
631,  held  not  violative  of  Const,  art.  1,  {  14.— 
City  of  Los  Angeles  v.  Zeller,  167  P.  849. 


V.   OOMFETENCT  OF  JITRORS,  OHAI- 
liENGES,  AND   OBJECTIONS. 

4=»I03(14)  (N.M.)  Where  juror  had  opinion 
as  to  defendant's  guilt,  which  he  had  formed 
from  rumor,  but  unequivocally  stated  that  be 
could  and  would  lay  aside  his  opinion  and  try  de- 
fendant on  evidence,  he  was  an  impartial  juror. 
—State  V.  Rodriguez,  167  P.  426. 
4=3105(1)  (Colo.)  On  trial  of  woman  for  mnr- 
der,  the  trial  court  did  not  abuse  its  discretion 
in  sustaining  cballenges  for  cause  to  jurors,  who 
stated  they  would  require  stronger  evidence  to 
convict  woman  than  ^an. — Ray  v.  People,  167 
P.  954. 

JUSTICES  OF  THE  PEACE. 

TV.    PROCEDURE  IN  OIVII.  CASES. 

«ss>9i(2)  (N.M.)  Complaint  in  forcible  entry 
and  detainer  before  justice  of  the  peace,  com- 
plying with  form  set  out  by  Code  1015,  S  3281, 
is  sufficient. — Springer  v.  Wasson,  167  P.  712. 
4=3(38(12)  (CaLApp.)  A  justice's  court,  not  « 
court  of  record,  has  the  right  to  amend  its  rec- 
ords so  as  to  make  them  speak  the  truth  with 
respect  to  the  actual  orders  which  it  makes. — 
Wildenhayn  t.  Justice's  Court  of  City  and 
(bounty  of  San  Francisco,  167  P.  305. 

Justice's  court  granting  an  order  to  set  aside 
a  default  judgment  had  power  to  order  correc- 
tion of  inadvertent  minute  entry  of  former  or- 
der.—Id. 

V.   REVIEW   OF  PRO0EEDINO8. 
(A)  Aypeal  and  Error. 

4=>I4I(5)  (Kan.)  Where  separate  actions  in 
justice  court,  each  for  less  than  $100,  were 
appealed  by  defendant  to  district  court,  and 
on  his  motion  were  consolidated  without  objec- 
tion, and  there  was  judgment  in  bis  favor,  plain- 
tiff could  not  urge  that  Supreme  Court  had  no 
jurisdiction.— Freeman  v.  Missouri  Pac.  By.  Co., 
167  P.  1062. 

4=3)59(6)  (Cal.App.)  Justice  of  the  peace,  on 
sustaining  exceptions  to  appeal  bond,  held  with- 
out authority  to  receive  an  undertaking  on 
continuance  of  the  matter  of  justification  to  A 
date  beyond  the  time  specified  by  Code  Civ. 
Proc.  {  978a,  for  justification  after  notice  of 
exception  to  the  bond. — O'Donnell  v.  Superior 
Court  of  California  in  and  for  Los  Angeles 
County,  167  P.  187. 

(B)  Certiorari, 

4=>208(1)  (Cal.App.)  Finding  of  justice  court 
that  its  order  had  been  inadvertently  entered  in 
minutes  was  conclusive  upon  trial  court  on  writ 
of  review,  as  its  only  power  was  to  review  ju- 
risdiction of  justice's  court  to  make  such  order. 
—Wildenhayn  v.  Justice's  Court  of  City  and 
County  of  San  Francisco,  167  P.  306. 

JUVENILE  DELINQUENTS. 

See  Infants,  4=3l0. 

LACHES. 

See  Equity,  4=384,  88. 

LANDLORD  AND  TENANT. 

See  Indemnity,  4=>13. 

m.  IJkNDI.ORD'S   TITI.E  AND  RE- 
VERSION. 
(A)  Rlchts  and  Powers  of  I,andIord. 

^357(1)  (Nev.)  The  lessor's  assignment  of  "all 
rents  due  and  to  become  due  under*'  a  certain 
lease  was  not  an  assignment  in  itself  of  the 
lease,  and  did  not  create  an  estate  or  interest 
in  the  lands  within  Rev.  Laws  1912,  Jf  1038, 
10.S9,   1069,    stating  the   requisites   of   an    in- 
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strument  affecting  the  estate's  or  interets  in 
lands  and  of  recordation  in  order  to  constitute 
notice.— Washoe  County  Bank  v.  Campbell,  187 
P.  643. 

Recording  assignmeDt  of  rents  under  a  lease 
held  not  notice  to  lessees  of  the  assignment 
under  Rev.  Laws  1912,  ;§  1038,  1039,  1068. 
—Id. 

4=957(2)  (Nenr.)  In  the  absence  of  actual  or 
constructive  notice  to  the  lessees  of  an  assign- 
ment of  the  rent  due  or  to  become  due,  they 
could  interpose  against  the  assignee  any  de- 
fenses maintainable  against  the  lessor. — Washoe 
County  Bank  v.  Campbell,  167  P.  643. 

th.  fbemiseb  and  ek jotment 

AND  tJBE  THEREOF. 
(B)   Poaaeaalon.  nnjoyment,   and   Uae. 

9=9 1 34(8)  (Wash.)  Under  terms  of  leases  pro- 
viding premises  were  leased  for  purpose  of 
conducting  saloon,  etc.,  held  that  use  of  prem- 
ises other  than  for  saloon  purposes  would  be 
(ricAation  of  leases.— Brunswick-Balke-CoUender 
Co.  V.  Seattle  Brewing  &  Malting  Co.,  167 
P.  58. 

Vm.   RENT  AND  ADVANCES. 
(A)  RlKbta  and  LlablUtlea. 

4=9(82  (Wash.)  Where  a  lease  for  00  years 
reserved  rent  which  was  to  depend  on  appraisals 
erery  5  years,  the  lessees  cannot  escape  liabitity 
because  the  covenant  for  payment  of  rent  ex- 
tended beyond  their  life  expectancy. — Johnson 
V.  Norman,  167  P.  923. 

«=9l94(l)  (Ner.)  Where  the  landlord  and  bis 
assignee  of  rents  after  the  lessees  failed  to  pay 
the  rents  negotiated  with  other  parties  who 
snbsequently  went  on  the  premises  and  paid  the 
rent  after  thei  assignee  was  t(^d  by  the  lessees 
that  a  third  person  would  assume  the  lease 
and  made  no  objection,  the  landlord  and  the 
assignee  were  estopped  to  sue  the  lessees  for 
the  rent.— Washoe  County  Bank  v.  Campbell, 
167  P.  643. 

Where  a  landlord  grants  a  new  lease  to  a 
stranger  with  the  assent  of  the  tenant  during 
the  existence  of  an  outstanding  lease,  and  the 
tenant  surrenders,  or  in  any  other  way  a  new 
tenant  is  by  agreement  of  the  tenant  and  the 
landlord  subsituted,  there  is  a  surrender  by 
operation  of  law. — Id. 

4=9l99<A  (Wash.)  Where  performance  of  lease 
calling  for  use  of  premises  as  saloon  became 
unlawful  by  change  in  law,  rendering  illegal 
sale  of  intoxicants,  performance  of  lease  could 
not  be  enforced,  so  that  lessee  was  not  liable 
for  rent  after  date  when  sale  of  intoxicants 
became  illeral. — Brunswick-Balke<;ollender  Go. 
▼.  Seattle  Brewing  &  Malting  Co.,  167  P.  58. 
9s>l99'/2  (Wash.)  Lessees  held  not  excused 
from  liability  to  pay  rent  because  of  lessor's 
transaction  with  corporation,  which  they  formed 
to  conduct  hotel  business  on  demised  premises. 
-nJohnson  ▼.  Norman,  167  P.  023. 
4=>208(1)  (Wash.)  Assignment  of  a  lease  and 
acceptance  by  lessor  of  rent  from  assignee  does 
not  release  original  lessee.—Johnson  t.  Norman, 
167  P.  023. 

(B)  Actlona. 

«=>23l(5)  (Ner.)  In  action  by  the  landlord's 
assignee  for  rent,  it  is  proper  for  the  trial  court 
to  consider  the  occupancy  of  the  premises  and 
payment  of  the  rentals  by  other  parties  than  the 
original  lessee  when  such  facts  were  known  and 
acknowledged  by  the  lessor.- Washoe  County 
Bank  v.  Campbell,  167  P.  643. 

Where  the  lessees  in  an  action  by  the  land- 
lord's assignee  for  rent  claimed  a  release  by 
operation  of  law,  it  was  proper  for  the  trial 
court  to  consider  occupation  of  premises  and 
payment  of  rentals  by  third  persons  with  the 
knowledge  of  the  landlord. — Id. 
«=>23l(6)  (Nev.)  Evidence  held  to  sustain  find- 
ing that  the  lessees  delivered  up  possession  of 


the  premises  to  a  third  person  notif.ving  the 
person  to  whom  they  had  been  accustomed  to 
pay  rentals,  and  that  the  third  person  contin- 
ued in  possession  and  made  at  least  one  rent 
payment  to  such  agent.— Washoe  County  Bank 
V.  Campbell,  167  P.  643. 

€=>23l(6)  (Wash.)  In  an  action  for  rent,  evi- 
dence held  insufficient  to  show  that  lessees  were 
only  nominal  parties,  and  that  an  assignment  to 
a  corporation  subsequently  formed  relieved 
lessees  from  liability  for  paVment  of  rent. — 
Johnson  v.  Norman,  167  P.  023. 
©=9231(7)  (Wash.)  In  an  action  for  rent,  evi- 
dence held  to  warrant  finding  that  lessees  did  not 
promptly  install  designated  improvements  as 
agreed  so  as  to  excuse  nonpayment  of  rents 
pursuant  to  lease.— Fisher  v.  Clark,  167  P.  1103. 

X.  RENTINO  ON  SHARES., 

4=9321  (Utah)  Where  lease  provided  for  cul- 
tivating farm  in  alternate  years,  right  given 
tenant  to  raise  crop  in  an  intervening  year 
held  a  consideration  for  agreement  as  to  di- 
vision of  the  crop.^ensen  v.  Anderson,  167  P. 
811. 

4=9331(5)  (Utah)  In  landlord's  action  for 
share  of  crop  grown  under  agreement  for  di- 
vision, complaint  held  sufficient  to  show  plain- 
tiff's immediate  right  to  possession  when  the 
action  was  instituted. — Jensen  v.  Anderson,  167 
P.  811. 

LANDS. 

See  Indians,  ^9l3-18;  Public  Lands. 

LARCENY. 

See  Criminal  Law,   «s>112, 
ment;  False  Pretenses. 


369;    Embesde- 


I.   OFFENSES    AND    RESPONSIBIUTY 
THEREFOR. 

4=s>l4(2)  (Cal.App.)  Where  confidence  men  pro- 
cure money  upon  the  pretext  that  it  is  a  loan, 
with  the  intent  to  steal  the  same,  the  crime  is 
larceny;  the  owner  of  the  money  not  having 
parted  with  the  title  thereto.— Ex  parte  Clark, 
167  P.  1143. 

4=15(1)  (Okl.Or.App.)  To  constitute  larceny 
by  fraud  there  must  be  a  fraudulent  purpose 
on  part  of  taker  to  appropriate  property  to  his 
own  use  when  it  ciwiee  into  his  possession,  and 
fraudulent  representations  inducing  owner  to 
part  with  his  possession,- Ennis  v.  State,  167 
P.  220. 

In  larceny  by  fraud,  the  criminal  intent  must 
exist  at  taking  of  property,  and  it  must  be 
taken  with  present  intent  to  deprive  owner 
thereof.— Id. 

n.  FROSEC1TTION  AND  PUNISH. 
MENT. 

(B)  Kvldence. 

4=956  (N.M.)  The  corpus  delicti  is  larceny  is 
constituted  of  two  elements,  that  the  property 
was  lost  by  the  owner,  and  that  it  was  lost  by 
a  felonious  taking.— State  v.  Cason,  167  P.  283. 
In  trial  for  larceny  of  cattle,  evidence  tend- 
ing to  establish  their  identity,  their  ownership 
from  the  alleged  owner,  and  their  possession  bv 
defendant  made  out  a  prima  facie  case  of  guilt 
and  established  the  corpus  delicti. — Id. 

LAST  CLEAR  CHANCE  DOCTRINE. 

See  Street  Railroads,  4=>103,  110. 

LAW  OF  THE  CASL 

See  Appeal  and  Error,  4=>853,  109T,  1106. 

LEASE. 

See  Landlord  and  Tenant;  Mines  and  Minerattb 
4=»58,  77. 
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LEGaSLATIVE  POWER. 

See  Constitatiooal  Law,  ^=>63. 

LEGITIMACY. 

See  Bastards,  «s»lS. 

LETTERS. 

See  Appeal  and  Error,  €=>201. 

LEVY. 

See  Attachment,  «s>164,  184;    Taxatiofi,  03> 
819-BOO. 

LIBEL  AND  SLANDER. 

I.  WOBD8  AHS  ACTB  A0TIOirABI.E, 
AMD  UABIUrr  THEREFOR. 

9=>4  (Wash.)  Malice  is  not  ordinarily  an  es- 
sential element  in  a  civil  action  for  damages 
£or  libel  or  slander.— Fahey  t.  Shafer,  167  P. 
1118. 

€=9 1 5  (Idaho)  In  determining  whether  par- 
ticular words  are  actionable  per  se,  same  rule 
does  not  apply  to  libel  as  to  slander. — Dwyer  t. 
Libert,  167  P.  651. 

4=»I6  (Idaho)  Written  communication,  tending 
to  blacken  reputation  of  person  referred  to,  or 
ezdte  ridicule  ur  wrath  against  him,  or  de- 
stroy public  confidence  in  him,  is  actionable, 
without  proof  of  special  damage.— Dwyer  t.  Li- 
bert, 167  P.  651. 

Written  publication,  charging  one  with  will- 
ful falsehood  in  business  transaction,  which 
must  necessarily  expose  him  to  contempt  and 
lower  him  in  the  common  estimation  of  citi- 
zens, is  actionable  per  se. — Id, 
9=322  (Wash.)  Mere  expressions  of  opinion  or 
conditional  statements  or  imputations  are  not 
libelous.— Pahey  v.  Shafer,  167  P.  1118. 

H.   PRIVILEGED    COMBCmnOATIONB, 
AND    MALICE   THEREIN. 

^=>43  (Wash.)  Where  a  communication  is 
prompted  by  a  duty  to  the  public,  it  is  privileg- 
ed if  made  in  good  faith  and  without  malice.— 
Fahey  v.  Shafer,  167  P.  1138. 
4=944(1)  (Wash.)  Where  a  communication  ia 
prompted  by  a  duty  to  a  third  person,  it  is 
privileged  if  made  in  good  faith  and  without 
malice.— Pahey  v.  Shafer,  167  P.  1118. 
C=>45(1)  (Wash.)  Where  a  communication  is 
made  touching  a  matter  in  which  the  party 
malcing  it  has  an  interest  to  another  having  a 
correspgpding  interest  it  is  privileged  if  made 
in  good  faith  and  without  malice.— Pahey  ▼. 
Shafer,  167  P.  1118. 

«=>45(2)  (Wash.)  Where  plain  tifts  opened  an 
upstairs  clothing  store  and  advertised  that  they 
sold  $25  clothes  for  $15  because  of  their  light 
^zpemses,  other  ground  floor  merchants  were 
quolifiedly  privileged  in  stating  to  the  newspa- 
per advertising  manager  that  plaintifrs  could 
not  do  business  on  that  basis  and  asking  such 
persons  to  look  into  their  business.— Fahey  v. 
Shafer,  167  P.  1118. 

4=>48(2)  (Idaho)  Complaint  against  public  otli- 
cer,  filed  with  body  having  right  to  diseharge 
him,  is  conditionally  privileged  upon  good  faith 
and  absence  of  malice.— Dwyer  v.  Libert,  167 
P.  651. 

Where  complaint  is  made  against  public  offi- 
cer, who  requests  that  it  be  filed  in  writing,  in 
order  that  he  may  be  beard  thereon,  he  there- 
by creates  privilege  in  plaintiff,  conditioned  on 
good  faith  and  absence  of  malice. — Id. 
€=>5I(1)  (Wash.)  Malice  is  essential  if  the  mat- 
ter set  up  is  qualifiedly  privileged.— Pahey  v. 
Shafer.  167  P.  1118. 


XV.  ACTIONS. 
lO  ETldenee. 

€=3|I2(2)  (Wash.)  Evidence  held  insufficient  to 
show  malice  in  statements  made  by  defendants 
as  to  plaintiffs'  business  and  their  advertising. 
—Fahey  v.  Shafer,  167  P.  1118. 

(B)  Trial,  Jndarment,  and  Review. 

^3>I23(6)  (Idaho)  In  action  for  libel,  ques- 
tion of  good  faith  and  malice  is  for  jury.— Dwy- 
er V.  Libert,  167  P.  651. 

iS=»l23(8)  (Wash.)  Whether  a  statement  in 
good  faith  and  without  malice  is  privileged  is 
a  question  for  the  court,  but,  if  there  is  any  ev- 
idence reasonably  tending  to  show  malice,  It 
is  for  the  jury.— Fahey  v.  Sbafer,  167  P.  1118. 

LICENSES. 

See  Criminal  Law,  ($=»656;  Statutes,  «s386; 
Waters  and  Water  Courses,  «=»166. 

X.  FOR  OCCUPATIONS  AND  FRIVI- 
LEGES. 

<S=3|  (Okl.)  Neither  Rev.  Laws  1910,  |  681, 
nor  ordinance  imposing  annual  tax  on  operation 
of  automobiles  for  hire  provided  a  license  tax 
for  revenue  as  distinguished  from  a  license  fee 
collected  on  account  of  necessary  police  regula- 
tion.—Rx  parte  Mayes,  167  P.  748. 
4=96(12)  (Okl.)  An  ordinance  imposing  a  li- 
cense of  $25  per  annum  for  each  automobile 
operated  in  carrying  passengers  for  hire,  ex- 
pressed to  be  a  revenue  measure,  conflicted  with 
Laws  1915,  c.  173.  art.  4,  i  8,  and  was  unen. 
forceable.- Ex  parte  Mayes.  167  P.  74ft. 
4=>7(8)  (Okl.)  Under  ordinance  of  Oklahoma 
City,  authorized  by  Kev.  I^aws  1910,  {  581,  the 
levy  of  a  license  tax  of  $25  on  each  automo- 
bile used  on  the  city  streets  for  hire  was  not 
an  occupation  tax,  but  a  license  tax  for  privi- 
lege of  operating  of  city  streets.— Ex  parte 
PhilHps,  167  P.  221. 

Ordinance  of  Oklahoma  City  levying  license 
tax  on  automobiles  used  on  streets  for  hire, 
adopted  in  1913,  as  to  one  who  had  paid  state 
tax  imposed  by  General  Highway  Law  upon 
automobiles  so  used,  was  annulled  by  section 
8  of  article  4,  Highway  Law.— Id. 
«=>I4(2)  (Okl.)  Under  Laws  1915,  c.  173,  art 
4,  §  S,  cities  may  regulate  vehicles  offered  to 
the  public  for  hire  and  may  impose  a  license 
fee  for  regulation.- Ex  parte  Mayes,  167  P.  749. 

LIENS. 

See  Attachment,  <Ss>178;  Attorney  and  Client, 
4=>192;  Bankruptcy,  ^=>207;  Judgment,  <8=9 
780;  Maritime  Liens;  Mechanics'  Liens;  Mu- 
nicipal Corporations,  4=519;  Taxation,  €=» 
732;   Vendor  and  Purchaser,  <S=»266-285. 

©=>4  (Cal.App.)  Foreign  lessee  '  who,  for  a 
stipulated  monthly  payment  to  be  paid  by  a 
corporation,  surrendered  lease  to  enable  owner 
to  give  lease  to  the  corporation  held  to  have 
no  lien  on  the  lessor's  property  on  corporation's 
insolvency. — People  v.  California  Safe  Deposit 
&  Trust  Co.,  167  P.  181. 

LIGHTS. 

See  Municipal  Corporations,  4=>797. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Equity,  ^»84,  88;  In- 
surance, <S=3812. 

I.    STATUTES   OF   LIMITATION. 

(A)   Natnre,  Tallditr>  and  Conatractlon  la 
General. 

<3=>ll(2)  (Wash.)  Since  Rem.  Code  1916,  | 
167,  provides  that  the  limitations  prescribed 
for  the  commencement  of  actions  apply  to  ac- 
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tions  brought  in  the  name  of  the  county,  the 
statute  is  applicable  to  the  claim  of  one  county, 
out  of  wtiich  w^s  carved  the  aefendant  county, 
on  indebtedness  assumed  by  the  new  county.— 
Douglas  County  v.  Grant  County,  167  P.  928. 
«=»I2(1)  (Or.)  Corporation  cannot  assert  de- 
fense of  limitations  if  minority  stockholder's 
suit  is  to  recover  for  it;  otherwise  if  it  is  an 
equitable  demand  on  it  for  his  share  of  fund 
which  should  have  been  distributed  as  divi- 
dends.— Boillie  v.  Columbia  Gold  Mining  Co., 
167  P.  1167. 

(B)   Iilmltatlona    Applicable    to    Particular 
Acttoiia. 

«=>I8  (Idaho)  Rev.  Codes,  $  4054,  subd.  2, 
Umiting  time  within  which  action  may  be 
brought  for  trespass  upon  realty,  has  no  ap- 
plication to  action  for  consequential  damages. 
— Boise  Development  Co.  v.  Boise  City,  167  P. 
1032. 

Actions  on  the  case  are  governed  by  Rev. 
Codes,  §  4060,  providing  that  they  lliust  be 
commenced  within  four  years  after  cause  of 
action  accrued. — Id. 

<=»24(4)  (Cal.)  Where  purchaser  sued  for 
breach  of  written  agreement  to  repurchase  in- 
stead of  suing  for  specific  performance,  held  that 
action  having  been  brought  within  four  years 
was  in  time.— Parker  v.  Beach,  167  P.  871. 
€=939(1)  (Wash.)  Where  Legislature  carved 
one  county  from  territory  of  another,  and  re- 
quired the  new  to  assume  and  pay  to  the  old 
its  proportionate  share  of  indebtedness,  the  ac- 
tion for  such  amount  was  barred  under  Rem. 
Code  1915.  §  165.— Douglas  County  v.  Grant 
County,  167  P.  928. 

«=>39(11)  (Cal.)  Code  Civ.  Proc.  §  343,  is  sole 
statute  of  limitations  applicuble  to  action  to  es- 
tablish trust  in  lands  though  accounting  was 
asked  as  incidental  thereto. — Hannah  v.  Canty, 
167  P.  373. 

XL  COMPT7TATXON  OF  PERIOD  OF 
LIMITATIOK. 

(A)  Aecrnal  ot  Rlsbt  at  Action  or  De- 

fense. 

€=>57(4)  (Okl.)  Cause  of  action  against  clerk 
of  district  court  for  moneys  of  litigants  receiv- 
ed in  his  official  capacity  accrues  and  limitation 
begins  to  run  upon  his  conversion  of  such  mon- 
eys.—Purcell  Bank  &  Trust  Co.  of  Purcell  v. 
Byars,  167  P.  216. 

<S=»58(1)  (Wash.)  Where  the  cause  of  action 
of  a  county,  out  of  which  a  new  county  was 
carved,  for  indebtedness  assumed  by  the  new 
county,  accrued  February  24,  1909,  and  the  ac- 
tion was  brought  on  June  27,  1913,  after  the 
demand  on  May  26th  of  the  same  year,  the  ac- 
tion was  barred.— Douglas  County  t.  Grant 
County,  167  P.  928. 

4=358(6)  (Or.)  Cause  of  action  accrued  when 
void  delinquency  certificate  was  issued,  and, 
action  to  recover  taxes  paid  not  having  been 
begun  within  six  years,  statute  of  limitations 
(L.  O.  L.  §  6)  had  run  against  claim. — Creason 
V.  Douglas  County,  167  P.  796. 

(B)  Pertormnnce  ot  Condition,  Demand, 

and  Notice. 

<8=»66(15)  (Okl.)  Where  a  demand  is  required 
to  perfect  a  cause  of  action,  it  must  be  made 
within  a  reasonable  time,  and  statute  of  lim- 
itations cannot  be  extended  by  delay  in  making 
demand. — Purcell  Bank  &  Trust  Co.  of  Pur- 
cell y,  Byara,  167  P.  216. 
4=>66(15)  (Wash.)  A  demand  mast  be  made 
within  a  reasonable  time,  which,  in  the  absence 
of  circumstances  justifying  or  excusing  the  de- 
lay, is  the  statutory  period  of  limitations. — 
Douglis  County  v.  Grant  County,  167  P.  928. 

(F)  Iicnorance,  Mlatnke,  Trnat,  Frnnd,  and 
Concealment  ot  Cause  of  Action. 

4=»I00(1)  (Okl.)  In  cases  of  fraud,  limitations 
ran   only   from  the  time  of  its  discoivery,  me 


from  time  when  defrauded  party,  with  ordinary 
diligence,'  might  have  discovered  it.— Farmers' 
State  Bank  of  Ada  v.  Keen,  167  P.  207. 
<S=»I00(7)  (Wash.)  Under  statute  providing 
that  action  shall  be  commenced  within  three 
years  after  fraud  has  been  discovered,  ward 
should  not  be  held  to  discovery  of  fraud  con- 
cealed from  him  by  guardian  under  pretense 
of  borrowing  from  ward  money  already  ex- 
pended by  guardian. — In  re  Anderson,  167  P. 
71. 

<S=9lOO(13)  (Okl.)  One  standing  in  a  relation 
of  trust  is  bound  to  disclose  the  real  facts,  and 
a  defrauded  party  is  not  charged  with  con- 
structive discovery  of  the  fraud  because  the 
facts  are  a  matter  of  public  record. — Farmers' 
State  Bank  of  Ada  v.  Keen,  167  P.  207. 

(G)  Pendency  of  Legrnl  Proeeedlnss,  In- 
junction, Stay,  or  War. 

<&=>IM  (Wash.)  Where  one  county,  carved 
from  another,  assumed  its  proportionate  share 
of  indebtedness,  and  the  two  auditors  attempted 
adjustment  thereof,  and  one  county  secured 
injunction  against  execution  of  agreement,  such 
suit  did  not  toll  the  statute  of  limitations  as  to 
the  indebtedness. — Douglas  County  v.  Grant 
County,  167  P.  928. 

(H)   Commencement  at  Action. or  Other 
Proceeding. 

4=9 1 27(18)  (Oal.App.)  In  action  on  assigned 
claim  for  goods  sold  and  delivered,  an  amend- 
ment to  complaint  by  adding  a  count  upon  an 
account  stated  based  on  the  same  transaction 
did  not  state  a  new  cause  of  action  within  the 
statute  of  limitations.- Harris  v.  Robinett,  167 
P.  197. 

HI.   ACKNOWXEDGMENT,   XTEW 

FKOHISE,   AND   PART 

PATMENT. 

"SsoHed)  (Cal.)  In  view  of  Civ.  Code,  |  1624, 
subd.  3,  providing  that  a  contract  with  mutual 
promises  to  marry  may  be  oral.  Code  Cir. 
Proc.  §  360,  as  to  limitation,  requiring  new 
promises  to  be  in  writing,  does  not  apply  to 
promises  to  marry.— Smitn  v,  McPherson,  167 
P.  876. 

<&=>  146(3)  (CahApp.)  Credit  for  interest  in 
statement  of  account  on  billhead  of  corpora- 
tion of  which  defendant  was  principal  stock- 
holder held  not  a  sufficient  acknowledgment  and 
promise  to  pay  note  to  take  it  out  of  statute  of 
limitations,  under  Code  Civ.  Proc.  §  360.— Sher- 
wood V.  Lowell,  167  P.  554. 
€=>I63(4)  (CaLApp.)  I?nder  Code  Civ.  Proc. 
f  .^160,  part  payment  without  written  acknowl- 
edgment of,  or  express  promise  to  pay,  debt, 
held  not  to  take  debt  out  of  statute  ol  limita- 
tions.— Sherwood  v.  Lowell,  167  P.  554. 

IV.  OPERATION  AND  EFFECT  OF 

BAR   BT   LIMITATION. 

€s>l75  (Or.)  Defense  of  limitations  can  be 
waived,  and  is  deemed  waived  unless  asserted 
by  the  litigant  entitled  to  assert  them. — Raillie 
v.  Columbia  Gold  Mining  Co.,  167  P.  1167. 

V.  PLEADING,  EVIDENCE,  TRIAL, 

AND  BEVXEW. 

<S=9l80(6)  (Or.)  As  bar  of  statute  of  limita- 
tions was  not  interposed  by  defendant  by  de- 
murrer, defense  was  waived. — Creason  v.  Doug- 
las County,  167  P.  796. 

<3=>I82(1)  (Cal.)  Where  limitation  was  not 
pleaded  in  action  to  enforce  trust,  the  court 
properly  found  the  action  was  not  barred. — 
Hannah  v.  Canty,  167  P.  373. 
ig=»l97(3)  (CaLApp.)  Where  credit  for  inter- 
est in  statement  on  corporation's  billhead  was 
relied  on  as  acknowledgment  or  new  promise, 
evidence  held  not  to  support  finding  that  de- 
fendant represented  to  plaintiff  that  he  was  the 
corporation.— Sherwood  v.  Lowell,  167  P.  654. 
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LIMITATION  OF  INDEBTEDNESS. 

See  Municipal  Corporations,  ®=>804. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «s>158,  218. 

LIQUOR  UWS. 

See  Criminal  Law,  ^=»372. 

LIQUOR  SELLING. 

See  Intoxicatintr  liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  ^=»8. 

«=s>24(4)  (Okl.)  Wliere  defendant,  pending  an 
action  to  recover  land,  acquires  deeds  from  for- 
mer owner,  lie  is  put  on  inquiry  as  to  plaintiff's 
title,  and  plaintiff's  prior  unrecorded  deeds  from 
'defendant's  grantors  would  evidence  plaintiff's 
superior  title  and  defendant  would  not  be  an 
innocent  purchaser.;— Blackwell  v.  Harts,  167 
P.  825. 

LIVE  STOCK. 

See  Animals;  Carriers,  <8s»211-23a 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

See  Libel  and  Slander,  e=>  4;  Malicious  Prose- 
cution, €=»82. 

MALICIOUS  MISCHIEF. 

$=»l  (N.M.)  In  prosecution  for  willfully  in- 
juring a  building  belonging  to  another,  a  guilty 
intent  may  be  inferred  from  the  act.— State  v. 
Blacklock,  167  P.  714. 

^B 1 0  (N.M.)  In  prosecution  for  willfully  injur- 
ing a  building  belonging  to  another,  a  guilty  in- 
tent may  be  inferred  from  the  act,  and  such 
inference  is  for  the  jury,  and  not  an  application 
of  law  for  the  court.— State  ▼.  Blacklock,  167  P. 
714. 

MALICIOUS  PROSECUTION. 

See  Eridence,  9s>471;    False  Imprisonment. 

H.  WAXT  OF  PROBABX.E  CAUSE. 

€=»(6  (Idaho)  Party  suing  for  malicious  pros- 
ecution must  show  that  prosecutor  acted  with- 
out probable  cause,  that  be  acted  with  malice, 
and  that  criminal  action  was  terminated  in  fa- 
vor of  accused. — Ross  v.  Kerr,  167  P.  654. 
<s»2l(2)  (Idaho)  To  justify  prosecution  by 
advice  of  counsel,  defendant  must  show  that  he 
truly  and  fully  and  in  good  faith  stated  to  coun- 
sel all  facts  within  his  knowledge,  or  which  he 
might  with  reasonable  diligence  have  ascer- 
tained, bearing  on  guilt  of  accused.— Ross  t. 
Kerr,  167  P.  654. 

m.  MAUCE. 

4s»32  (Cal.)  Want  of  probable  cause  does  not 
raise  a  presumption  of  malice;  but  malice  must 
be  proved  like  any  other  fact  in  the  case.— 
Reinhardt  v.  Reiti,  1C7  P.  865. 
4=932  (Idaho)  In  action  for  malicious  pros- 
ecution, malice  must  be  shown  to  have  existed; 
iJut  malice,  as  a  fact,  may  be  inferred  by  jury 
from  absence  of  probable  cause.— Ross  v.  Kerr, 
167  P.  654. 

TV.  TEBMXNATION    OF   PBOSEOU- 
TION, 

<3=>35(1)  (Idaho)  That  testimony  taken  at 
preliminary   examination   was   not  written   by 


reporter  does  not  render  proceeding  void,  or 
order  discharging  accused  of  no  avail,  as  de- 
termination in  his  favor  ot  criminal  action. — 
Ross  V.  Kerr,  167  P.  654. 

V.  ACTIONS. 

«s>43  (Colo.)  Where  alleged  malicious  prose- 
cution was  committed  in  R.  CQunty,  cause  of 
action  was  triable  in  that  county. — King  ▼. 
Milner.  167  P.  957. 

9=>68  (Idaho)  To  recover  punitive  damages 
in  action  for  malidous  prosecution,  actual  mal- 
ice in  preferring  charge  must  be  shown,  which 
may  be  done  by  showing  that  person  preferring 
it  was  actuated  by  ill  will  or  desire  to  injure 
accused.— Ross  v.  Kerr,  167  P.  654. 
«=»7I(2)  (Idaho)  Existence  of  facts  showing 
probable  cause  is  for  jury,  but  whether  facts 
found  by  jury  constitute  probable  cause  is  ques- 
tion for  court.— Ross  v.  Kerr,  167  P.  654. 
€=>7I(S)  (Cal.)  Evidence  in  malicious  prose- 
cution held  sufficient  to  go  to  the  jury  on  the 
want  of  malice.- Reinhardt  v.  Reits,  167  P.  865. 

MANDAMUS. 

See  States,  «=>130. 

I.   NATTTKE    AND    GBOUNDB   IH    QBN- 
ERAIk 

^=33(4)  (Or.)  Plaintiffs,  suing  to  foreelose.me- 
chanic's  lien,  held  not  entitled  to  mandamus  to 
compel  sheriff  to  levy  execution  on  foreclosure, 
having  remedy  on  his  bond. — Johnson  v.  Tucker, 
167  P.  787. 

$=>4(1)  (Idaho)  A  party  considering  himself 
aggrieved  by  final  judgment  of  district  court  has 
his  plain,  speedy,  and  adequate  remedy  at  law 
by  appeal  to  Supreme  Court,  and  the  writ  of 
mandate  is  not  available.- Saint  Michaefs  Mon- 
astery V.  St(-ele,  167  P.  349. 
€=14(1)  (Cal.App.')  Duty  of  superintendent  to 
execute  contract  for  street  improvement  work 
was  public,  and  demand  by  petitioner  property 
owners  was  not  condition  precedent  to  right  to 
writ  of  mandamus  compelling  him  to  execute 
contract.— Thoits  v.  Byxbee,  167  P.  166. 
«=>23(2)  (Cal.App.)  Owners  of  lots  to  be  im- 
proved may  petition  for  mandamus  to  compel 
superintendent  of  streets  to  execute  contract 
for  street  improvements ;  they  being  benefi- 
cially interested,  within  Code  Civ.  Proc.  |  1086. 
—Thoits  V.  Byxbee.  167  P.  166. 
®=523(2)  (Cal.App.)  Taxpayers  of  city  were 
"beneficially  interested,"  within  Code  Civ.  Proc. 
$  1086,  in  proceeding  for  mandamus  to  compel 
board  of  trustees  of  city  to  canvass  returns  of 
election  to  determine  whether  city  should  be 
consolidated  with  Los  Angeles.— Taft  v.  Haas, 
167  P.  306. 

n.  SUBJECTS   AND  PUBFOSBS   Of 
BEUEF. 

<A)  Arts  and  I>roceed1nir>  of  Conrta, 
Jadares,    and   Judicial   OIBcera. 

4=>28  (Idaho)  The  writ  of  mandate  may  be  em- 
ployed to  retjuire  a  court  to  enter  a  judgment 
in  the  exercise  of  its  jurisdiction,  but  not  to 
control  its  discretion  or  direct  its  decision. — 
Saint  Michael's  Monastery  v.  Steele,  167  P. 
349. 

<S=53  (Or.)  In  view  of  L.  O.  L.  H  224,  613, 
mandamus  held  not  issuable  to  compel  revoca- 
tion of  injunction  restraining  levy  of  execution 
against  premises  claimed  as  homestead  in  suit 
to  foreclose  mechanic's  lien  thereon. — Johnson 
V.  Tucker,  167  P.  787. 

(B)    Acta   and   Frooeedlngrs   of  Pnbllc   Ofll- 
cera   and  Boards  and  Manlcipalltlea. 

€=>74(4)  (CaLApp.)  Mandamus  on  petition  of 
'axpayers  of  city  held  proper  remedy  to  com- 
pel board  of  trustees  to  complete  canvass   of 
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election  on  question  of  consolidation  with  an- 
other city  by  counting  vote  of  precincts  im- 
properly thrown  out  by  them ;  statute  provid- 
ing for  election  contests  having  no  application. 
— Taft  V.  Haas,  167  P.  306. 
^=392  (Cal.App.)  Mandamus  will  lie  to. compel 
superintendent  of  streets  to  enter  into  contract 
with  succesafql  bidder  for  street  work  to  be 
done  under  Vrooman  Act,  as  amended  by  St. 
1913,  p.  402.— Thoits  v.  Byxbee,  167  P.  166. 

m.  JURISDICTION,    PROCXiEDXNGS, 
AND   BKLIEF. 

®=»I5I(2)  (CaLApp.)  The  sheriff  having 
wrongfully  redelivered  the  property  to  defend- 
ant in  claim  and  delivery,  its  possession  is  that 
of  the  sheriff  as  his  agent,  as  regards  right, 
under  Code  Civ.  Proc  §  1080,  to  mandamus  to 
require  delivery  to  plaintiff  in  such  action. — 
Bailey  t.  Security  Trust  Co.,  167  P.  409. 

Where  sheriff  wrongfully  redelivered  property 
to  defendant  in  claim  and  delivery,  and  then 
went  out  of  office,  bis  successor  is  not  a  neces- 
sary party  to  mandamus  to  compel  delivery  of 
the  property  by  such  defendant  to  plaintiff  in 
such  action.— -Id. 

#=»I54(2)  (Cal.App.)  Statements  in  petition 
to  Supreme  Court  for  mandamus,  though  not 
essential,  being  appropriate  under  Supreme 
Court  rule  26  (119  Pac  xiv),  will  not  be  strick- 
en.—Bailey  V.  Security  Trust  Co.,  167  P.  409. 

It  is  enough  for  petition  in  mandamus  to 
state  affidavit,  undertaking,  and  order  in  claim 
and  delivery  were  made  in  accordance  with 
Code  Civ.  Proc.  U  510-512,  without  setting  out 
their  contents. — Id. 

€=>I54(4)  (Wyo.)  Petition  in  mandamus  to 
compel  defendant  town  council  to  grant  relator 
license  to  change  location  of  bis  saloon  was  in- 
sufficient, where  it  did  not  allege  that  relator 
had  county  license  for  the  new  place  of  business 
as  required  by  Comp.  St.  1910,  §§  2832,  2833, 
in  addition  to  town  license  under  section  1578, 
subd.  11.— State  v.  Town  of  Kemmerer,  167 
P.  982. 

^=>I64(3)  (CalApp.)  Return  in  mandamus, 
denying  respondent  was  served  with  a  copy  of 
affidavit  made  by  petitioner  in  claim  and  de- 
livery, as  set  forth  in  petition,  but  only  with 
one  annexed  to  return,  does  not  charge  defect 
in  affidavit,  but  that  the  sheriff  did  not  serve  on 
him  a  true  copy. — Bailey  v.  Security  Trust  Co., 
107  P.  409. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Criminal  Law,  «=3858l 

MARITIME  LIENS. 

III.   KNFOBCEMENT. 

(H)   Sta.«ator7  Remedies. 

4=971  (Cal.App.)  The  proceeding^  to  enforce 
the  lien  on  vessels  for  repairs,  given  by  Code 
Civ.  Proc.  I  813,  though  eo  nomine  against  the 
owner  only,  is  in  rem. — Stephens  v.  Weyl- 
Znckerman  &  Co.,  167  P.  171. 
<S=>74  (CaLApp.)  Act  Con<'.  June  23,  1910,  c. 
373,  takes  from  state  courts  jurisdiction  to 
enforce  by  proceedings  in  rem  lien  for  repair 
of  a  vessel  already  in  maritime  use. — Stephens 
T.  Weyl-Zuckerman  &  Co.,  167  P.  171. 

MARKET  PRICE. 

See  Evidence,  «=»113. 

MARRIAGE. 

See  Breach  of  Marriage  Promise;  Divorce,  4=» 
15;    Husband  and  Wife. 

4=»37  (Cal.)  "Divorce"  means  dissolution  of 
bonds  of  matrimony  for  cause  arising  aftir  mar- 


riage; an  "annulment"  proceeding  is  maintain- 
ed on  the  theory  that  for  some  cause  existing  at 
time  of  marriage  no  valid  marriage  ever  existed, 
even  though  marriage  be  only  voidable. — Millar 
V.  Millar,  167  P.  394. 

<8=>38(7)  (Cal.)  Under  Civ.  Code,  {  82.  subd.  4, 
if  wife  entered  marriage  intending  to  refuse  hov- 
band  sexual  intercourse,  thus  ccnnmitting  fraud 
upon  him,  and  he,  with  full  knowledge,  assumed 
rights  of  marriage,  cohabiting  with  wife,  thos 
forming  relation  notwithstanding  the  frand,  be 
waived  it,  and  can  maintain  no  action  for  annul- 
ment.—MUlar  V.  Millar,  167  P.  304. 
4=959  (Cal.)  "Condonation,"  conditional  for- 
giveness of  matrimonial  offense  constitntiiv; 
cause  for  divorce,  is  defense  only  in  ordinary  di- 
vorce action,  and  statutory  provisions  as  to  such 
defense  have  no  part  in  proceeding  for  annul- 
ment of  marriage  for  fraud. — Millar  v.  Millar, 
167  P.  394. 

4=>60(6^  (Cal.)  Secret  determination  of  party 
to  marnage  at  entering  relation  to  refuse  sexual 
intercourse,  a  course  consistently  persisted  in, 
other  party  having  acted  in  good  faith,  keU  to 
constitute  "fraud"  within  Civ.  Code,  §  82,  snbd. 
4,  warranting  annulment  of  marriage. — ^Millar  v. 
MiUar,  167  P.  394. 

In  wife's  suit  for  maintenance,  husband's 
cross-complaint  for  annulment  of  marriage  for 
wife's  fraud  in  entering  relation  with  intent  to 
refuse  sexual  intercourse  held  to  have  sufficient- 
ly negatived  exception  as  to  effect  of  subsequent 
cohabitation  of  Civ.  Code,  S  82,  subd.  4,  specify- 
ing fraud  as  ground  for  annulment — Id. 
4=»65  (Cal.)  Decree  of  nnllii7  in  nroceedinx  to 
annul  marriage  determines  no  vuid  marnage 
ever  existed.- Millar  v.  Millar,  167  P.  304. 

In  wife's  action  for  maintenance,  wherein  hus- 
band cross-complained  for  annulment,  judgment 
wife  was  not  entitled  to  have  alimony  or  pay- 
ment for  maintenance  held  to  adjudge  she  should 
not  recover  alimony  or  permanent  maintenance, 
and  not  to  preclude  her  from  collecting  money 
due  ber  under  order  pendente  lite.— Id. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=>274,  1066;    Death, 
4=»24;    Insurance,  4=3436;   Trade  tjnions. 

I.  THE  BEIrATIOH. 
iA>  Creation  and  Bxlsteaee. 

4=98(1)  (Wash.)  Under  an  employment  con- 
tract on  straight  time  under  averment  and  evi- 
dence of  custom  that  straight  time  included  pay 
for  shut-downs,  plaintiffs  hiring  did  not  cease 
until  discontinued  by  himself  or  defendant. — 
Cormier  v.  H.  H.  Martin  Lumber  Co.,  167  P. 
1105. 

(B)  Statatorr  Reamlatton. 

4=»l6j(^2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  indec-di- 
gests  will  be  found. 

in.  MASTER'S  LIABLLITT  FOB  HT- 

JUBIE8  TO  SEBVANT. 

(A)  Ifatvre  «Bd  Bztent   In    Oenernl. 

4=>87i/2.  Owing  to  the  great  increase  of  mat* 
ter  heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  4=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 


(B)     Toola,     Mmehtnery,     ApnlUuioea, 
-       —     ,t. 


and 


Places  (op  'WorE 

4s»ll8(6)  (Utah)  It  ia  negligence  as  matter  of 
law  for  electrically  operated  hoist  cage  in  mine 
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to  be  dropped  110  feet  without  brake  or 
clutch,  with  such  force  as  to  Injure  miner  there- 
in, though  case  is  not  strictly  one  of  res  ipsa 
loquitur.— Parnon  t.  Silrer  King  Coalition 
Mines  Co.,  167  P.  676. 

(C)   Method*  of  'Work,  Rales,  and  Ordera. 

$=3l30  (Or.)  If  process  used  by  employer 
was  such  as  in  fact  to  cause  hurt  to  employ^ 
when  it  was  practicable  to  obviate  danger,  its 
long  continuance  does  not  make  master  less 
culpable.— Quinn  v.  Hawley  Pulp  &  Paper  Co., 
167  P.  571. 

9=9137(1)  (Colo.)  Foreman  of  bricklayers  who 
lowered  an  elerator  on  plaintiff,  who  was  ex- 
tending Mb  head  into  shaft,  held  not  guilty  of 
negligence  in  failing  to  see  plaintiff. — McLennon 
V.  Whitney-Steen  Co.,  167  P.  771. 
9=3141  (Utah)  Master  is  not  justified  in  con- 
ducting hazardous  and  complicated  business 
without  rules  calculated  to  lessen  risks  of  his 
servants. — Olsen  v.  Triangle  Mining  Co.,  167  P. 
813. 

Rule  that  master  must  adopt  rules  for  haz- 
ardous work  is  not  applicable  where  servant 
sufficiently  matured  in  years  and  competent  is 
engaged  in  performance  of  all  daties  attending 
the  work. — Id. 

In  absence  of  evidence  showing  that  rales 
would  be  useful  under  circumstances,  master 
cannot  be  found  negligent  in  not  having  pro- 
mulgated them.— Id. 

(D)   'Warnlnv  and  Instraettav .  Berrmat. 

9=3 1 53(4)  (tJtah)  If  plaintifF  was  not  skilled  in 
use  of  powder  in  blasting,  he  should  have  in- 
formed defendant  mining  company  thereof. — 
Olsen  V.  Triangle  Mining  Co.,  167  P.  813. 

(K)   FelloTT   Seminta. 

9=>I85(12)  (Utah)  Engineer  whose  duty  was 
to  operate  mine  hoist  carrying  miners  to  and 
from  lower  level  was,  as  to  such  miners,  vice 
principal,  for  whose  acts  operator  was  liable.— 
Farnon  v.  Silver  King  Coalition  Mines  Co.,  167 
P.  675, 

Engineer  whose  duty  was  to  operate  mine 
hoist  carrying  miners  to  and  from  lower  level 
was  not,  as  to  miner  injured  by  negligent  drop- 
ping of  cage,  fellow  servant.— Id. 

(F)  Rlaks  Aasnmed  by  Servant, 

9=>208(1)  (Cal.)  Where  the  employer  expressly 
assumes  obligations  as  to  safe  place  to  work, 
the  employ^  does  not  assume  all  the  risks  ordi- 
narily incident  to  his  employment. — Maonder 
V.  Potzo,  167  P.  145. 

9=>22l(7)  (Utah)  Where  master  promises  to 
remedy  defect  knows  to  servant,  he  is  liable  for 
injuries  to  servant  caused  by  such  defect,  for 
at  least  reasonable  time,  unless  danger  is  evi- 
dent—White V.  Utah  Condensed  MUk  Co.,  167 
P.  656. 

«j>)  Contrlbatorr    Nesllceae*    of    Servant. 

9=»236(1)  (Colo.)  An  employe  is  guilty  of  con- 
tributory negligence  when  injuries  substantial- 
ly resulted  from  danger  so  obvious  and  danger- 
ous that  a  reasonably  pmdent  man  would  have 
avoided  it  if  in  his  power. — McLennon  v.  Whit- 
ney-Steen Co.,  167  P.  771. 
^=>247(1)  (Colo,)  Contributory  negligence  of  a 
servant  will  bar  recovery  where  negUgence  of 
the  master  consisted  merely  in  breach  of  or- 
dinance or  statutory  duty,  and  servant's  con- 
tributory negligence  was  proximate  cause  of 
injury.— McLennon  v.  Whitney-Steen  Co.,  167 
P.  771. 

(H)   Actlonii. 

9=>250%.  Owing  to  the  great  Increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=3  num- 
ber sections  346-420,  at  the  end  of  this  topic, 


where  the  matter  In  this  and  future  index-digests 
will  be  found. 

9=a256(l)  (Utah)  Mine  servant's  complaint 
for  injuries  in  falling  hoist  held  sufficient— 
Farnon  v.  Silver  King  Coalition  Mines  Co.,  167 
P.  676. 

9=>258(11)  (Cal.)  A  servant's  complaint  for 
Injuries  by  defective  derrick  held  sufficient 
against  demurrer.- Ingalls  v.  Monte  Cristo  Oil 
&  Development  Co.,  167  P.  857. 
9=>259(2)  (Utah)  It  is  not  objectionable  to 
charge  mine  owner  and  hoist  operator  with 
negligence  in  injuring  miner  by  dropping  the 
hoist,  hoist  operator  being  vice  prindpal. — 
Farnon  v.  Silver  King  Coalition  Mines  Co.,  167 
P.  675. 

9=3265(1)  (Colo.)  Where  cause  of  accident  is 
unknown  and  deceased  was  at  designated  place 
of  employment,  he  must  be  presumed  to  have 
been  engaged  in  performance  of  his  duty. — 
Velotta  V.  Yampa  Valley  Coal  Co.,  167  P.  971. 
9=3263(7)  (Colo.)  Where  construction  or  re- 
pair were  under  exclusive  control  of  employer, 
doctrine  of  res  ipsa  loquitur  applied.— Velotta 
V.  Yampa  VaUey  Coal  Co.,  167  P.  971. 
9=3270(9)  (Colo.)  In  an  action  for  death  of  a 
servant,  it  was  not  error  to  permit  another 
servant  to  testify  that  his  hat  was  knocked  off 
bgr  a  bridge  built  too  near  the  track,  which 
bridge  struck  deceased  and  killed  him;  such 
testimony  not  being  offered  to  show  another 
act  of  negligence,  but  to  meet  testimony  that 
the  bridge  would  not  strike  any  one. — Vallery 
V.  Barrett,  167  P.  97». 

9=>270(11)  (Colo.)  In  action  for  death  of 
servant,  testimony  as  to  customary  method  in 
other  mines  lieUb  improperly  admitted;  it  in  no 
sense  tending  to  prove  custom  or  proper  meth- 
od.—Velotta  V.  Tampa  Valley  Coal  Co.,  167  P. 
971. 

9=»276(7)  (Colo.)  Evidence  held  to  warrant 
verdict  that  deceased  was  killed  bgr  striking 
his  head  against  the  side  of  a  bridge  built  too 
near  the  track  while  obeying  a  rule  to  keep  a, 
lookout  which  he  could  not  do  through  his  win- 
dow, owing  to  the  presence  of  a  pilot  conductor 
in  his  seat,  and  that  deceased  did  not  know  of 
the  dangerous  condition. — Valleiy  v.  Barrett, 
167  P.  979. 

^»278(10)  (Utah)  In  action  by  mining  «mploy4 
for  injuries  due  to  explosion  of  blast,  evidence 
held  insufficient  to  show  negligence  of  employer 
contributing  to  injury  complained  of.— Olsen  v. 
Triangle  \Bning  Co.,  167  P.  813. 
«s>278(19)  (Utah)  In  action  by  employ«  for 
injuries  sustained  while  blasting,  held  under  evi- 
dence that  promulgation  of  rules  by  master 
would  not  have  avoided  accident— Olsen  v.  Tri- 
angle Mining  Co.,  167  P.  813. 
9:»281(3)  (Utah)  In  action  for  injuries  due  to 
explosion  of  blasting  charge,  held,  that  plaintiff 
failed  to  take  precautions  for  himself  that 
miners  generally  take.— Olsen  v.  Triangle  Min- 
ing Co.,  167  P.  813. 

«»28l(12)  (Colo.)  In  an  action  for  injuries 
received  when  struck  by  descending  elevator, 
evidence  held  to  show  that  plaintiff's  contribu- 
tory negligence  was  proximate  cause  of  injury. 
—McLennon  v.  Whitney-Steen  Co.,  167  P.  771. 
9=»286(2)  (Colo.)  In  action  for  death  of  serv- 
ant 15  years  old  employed  in  mine,  negUgence 
pleaded  being  failure  to  provide  safe  place  to 
work,  circumstances  as  to  defendant's  negU- 
gence held  for  the  jury. — Velotta  v.  Yampa 
Valley  Coal  Co.,  167  P.  971. 
9=>286(40)  (Colo.)  Evidence  held  not  to  show 
conclusively  that  deceased  servant  was  warned 
of  the  proximity  of  a  bridge  to  the  track. — 
Vallery  v.  Barrett,  167  P.  979. 
9=>288(14)  (Utah)  Where  servant  testified 
that  master  promised  to  provide  guard  for 
steam  gauge;    that  he  reUed  thereon — whether 
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there  was  such  promise  and  whether 
servant  relied  thereon  was  for  jury.— White  v. 
UUh  Condensed  MUk  Co.,  167  P.  656. 

Evidence  heJd  not  to  warrant  saying  as  mat- 
ter of  law  that  injured  servant  assumed  risk 
notwithstanding  master's  promise  to  remedy 
•danger.— Id. 

«=9288(15)  (UUh)  Ordinarily  it  is  for  jury 
whether  danger  is  so  imminent  and  obvious  that 
man  of  ordinary  prudence  would  not  have  con- 
tinued in  employ  notwithstanding  promise. — 
White  V.  Utah  Condensed  Milk  Co.,  167  P. 
656. 

®:»289(35)  (Colo.)  Opinions  of  other  servants 
as  to  their  understanding  of  the  rules  of  work 
hfld  not  binding,  so  as  to  make  it  error  to  sub- 
mit the  question  to  the  jury. — Vallery  v.  Bar- 
rett, 167  P.  079. 

«=»289(39)  (Colo.)  Where  it  affirmatively  ap- 
pears from  servant's  own  evidence  that  his 
contributor:^  negligence  was  the  proximate 
cause  of  injury,  court  should  sustain  a  motion 
for  nonsuit;  the  question  of  servant's  right  to 
maintain  action  being  a  question  of  law. — Mc- 
Lennon  v.  Whitney-Steen  Co.,  167  P.  771. 
<e=»293(8)  (Utah)  Refusal  of  requested  in- 
struction precluding  recovery  if  danger  was  so 
obvious  that  person  of  ordinary  prudence  would 
not  have  incurred  it,  notwithstanding  which  the 
servant  continued  work,  held  erroneous. — White 
V.  Utah  Condensed  Milk  Co.,  167  P.  656. 
^=9296(1)  (Or.)  In  servant's  action  for  inju- 
ries, instruction  on  contributory  negligence  held 
properly  refused,  as  tending  to  confuse  jury.— 
<}uinn  V.  Hawley  Pulp  &  Paper  Co.,  167  P.  671. 

IV.  ZiIABILIXIES   FOR   INJTJBIES   TO 

THIRD  PERSONS. 

(A)  Acta  or  Omlanlona  of  Serrant. 

«=>30((1)  (Colo.)  The  husband  held  liable,  on 
the  theory  of  principal  «nd  agent,  for  wife's 
negligent  driving  for  her  own  pleasure  of  hus- 
band's automobile,  purchased  for  family  use. — 
Hutchins  v.  Haffner,  167  P.  966. 

VI.   WORKMEN'S    COMPENSATION 
ACTS. 

<A)   Nature  and  Gronnda  of  Maater's  Ua- 
billty. 

«=»364  (Cal.)  Duly  elected  and  qualified  sheriff 
was  not  "employ*'*  within  Workmen's  Compen- 
sation Act,  a  13,  14.— Mono  County  v.  Indus- 
trial Ace.  Commission,  167  P.  377. 

Failure  of  Legislature  of  1913  to  include  in 
present  Workmen's  Compensation  Act,  part  of 
Stats.  1911,  p.  796.  excluding  state  and  county 
officers,  did  not  evidence  intent  that  such  offi- 
cers be  included. — Id. 

®=3367  (Cal.App.)  If  applicant  for  compensa- 
tion was  independent  contractor,  Industrial  Ac- 
cident Commission  had  no  authority  to  award 
him  compensation. — Easton  t.  Industrial  Ace. 
Commission.  167  P.  288. 

^5»373  (Cal.)  Miner,  shot  while  leaving  mine 
by  mine  guard  who  believed  be  was  justified  in 
so  doing,  is  entitled  to  recover  under  Work- 
men's Compensation  Act,  since  injury  was 
caused  by  negligent  performance  of  act  of  fel- 
low employ^  within  general  scope  of  his  duties. 
— Atolia  Mining  Co.  v.  Industrial  Ace.  Com- 
mission, 167  P.  14& 

«=>375(1)  (Cal.)  Where,  by  negligence  of  mine 
guard,  miner  is  injured  while  leaving  mine, 
having  gone  there  after  hours  in  accordance 
with  approved  custom  that  departing  shot  firers 
should  return  within  reasonable  time,  where 
all  shots  have  not  exploded,  to  prevent  injury 
to  next  shift,  injury  grew  out  of  and  occurred 
in  course  of  his  employment. — Atolia  Mining 
Co.  V.  Industrial  Ace.  Commission,  167  P.  148. 

(O)   Proceedlngra. 
«=>405(2)  (Cal.App.)  That    claimant    for    com- 
pensation under  Workmen's  Compensation  Act 


chose  bis  own  time  to  go  ont  to  and  return  f ron 
work,  and  was  not  directed  by  his  claimed  em- 
ployer where  to  go  or  to  whom  to  sell,  had  some 
probative  force,  but  was  not  conclusive  of  re- 
lation between  them. — Easton  v.  Industrial  Ace. 
Commission,  167  P.  288. 

That  applicant  for  compensation  under  Work- 
men's Compensation  Act  was  to  be  paid  by 
per  cent,  of  price  of  bread  he  sold  was  not  con- 
clusive of  relation  which  actually  existed  be- 
tween him  and  his  claimed  employer;  circum- 
stance not  creating  distinct  relationsbip  otbor 
than   that   of  employer   and  employ*. — Id. 

In  proceedings  for  compensation  under  Work- 
men's Compensation  Act  by  driver  of  bakery 
wagon,  evidence  held  to  show  relation  between 
claimant  and  proprietor  of  bakery  was  that  of 
employer  and  emplo.v6. — Id. 
<S=>4I7(5)  (Wash.)  Under  Rem.  Code  1915,  i 
6604—20,  any  doubt  is  on  appeal  to  Supreme 
Court  to  be  resolved  in  favor  of  decision  of  com- 
mission under  Workmen's  (Compensation  Act, — 
Mamey  v.  Industrial  Ins.  Department,  167  P. 
1085. 

®=»4I7(7)  (Cal.App.)  If  there  was  evidence  to 
justify  findings  of  fact  of  Industrial  Accident 
Commission,  court  cannot  disturb  conclusion 
reached. — Easton  v.  Industrial  Ace.  Commission, 
167  P.  288. 

<S=>4I8(2)  (Or.)  Order  denying  State  Industrial 
Commission's  motion  to  dismiss  injured  servant*8 
appeal  in  circuit  court  held  an  appealable  order. 
— Enneberg  v.  State  Industrial  Ace.  Commis- 
sion, 167  P.  310. 

$=»4l8(3i^)  (Or.)  Appeal  can  be  nrosecuted  by 
State  Industrial  Accident  Commission  from  oi^ 
der  denying  its  motion  to  dismiss  appeal  in  cir- 
cuit court  without  commission's  filing  in  Supreme 
Court  complete  transcript  of  the  evidence  taken 
in  trial  court. — Enneberg  v.  State  Industrial 
Ace.  Commission,  167  P.  310. 

MATURITY. 

See  Interest,  ^=345. 

MECHANICS'  LIENS. 

See  Constitutional  Law,  «=>299. 

I.   NATURE.   OROUNHS.   AND  SITB- 
JECT-MATTER  IN  GEITERAI.. 

^=9 1 4  (Or.)  Decree  of  foreclosure  of  mechan- 
ic's lien  is  not  different  from  others  as  to  its 
effect  upon  property,  and  as  there  are  no  ex- 
ceptions in  Homestead  Laws  in  favor  of  such 
decree,  it  affects  them  in  same  manner  as  oth- 
er judgments  or  decrees.— Johnson  v.  Tucker, 
167  P.  787. 

n.   RIGHT  TO  UEN. 
(C)  Agreement  or  Conaent  of  Ovnter. 

^956  (Wash.)  Where  agreement  for  work  to 
be  performed  upon  premises  was  made  with 
lessee,  premises  are  not  subject  to  mechanic's 
lien,  where  owner  was  not  party  to  agreement. 
— Prinz  V.  Second  St  Theatre  Co.,  167  P.  39. 

IV.   OPERATION   AND   EFFECT. 
(A)  Amoant  and  Extent  of  Ijiea. 

®=3|73  (Or.)  Although  mechanic's  lien  takes 
its  origin  with  furnishing  of  labor  or  materials, 
it  is  not  perfected  until  notice  or  claim  of  lien 
is  filed,  whereupon  it  relates  back  to  beginning 
when  work  commenced  or  materials  were  fur- 
nished.—Johnson  V.  Tucker,  167  P.  787. 

Vn.  ENFORCEMENT. 

®=»24S(1)  (Or.)  Mechanic's  lien  must  be  fore- 
closed by  suit  in  which  decree  is  rendered  as 
in  other  suits. — Johnson  v.  Tucker,  167  P.  787. 
<3=>263(6)  (Utah)  Under  Mechanics'  Lien 
Law,  persons  claiming  liens  on  premises  may  b« 
made  party  to  foreclosure  proceedings. — Badfer 
Coal  &  Lumber  Co.  T.  Olsen,  167  P.  6Sa 
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^=9263  (7)  (Utah)  Under  Mechanics' 'Lien  Law, 
any  person  who  claims  a  mortgage  on  premises 
on  which  mechanics'  liens  are  sought  to  be 
foreclosed  in  an  action  in  equity  may  be  made 
a  party,  and  bis  right  to  claim  a  lien  may  be 
litigated. — Badger  Coal  &  Lumber  Go.  t.  Ol- 
sen.  167  P.  680. 

«=928lf3)  (Wash.)  In  action  by  subcontractor 
to  foreclose  mechanic's  lien,  evidence  held  in- 
snfficient  to  ebdyr  that  labor  and  materials  were 
famished  at  special  instance  and  request  of 
defendant  owner  of  premises. — Prinz  v.  Second 
St.  Theatre  Co..  167  P.  39. 
9=>308  (Utah)  Mortgagee  having  ac9aired  in- 
terest after  accrual  of  mechanics'  liens,  held 
entitled  to  surplus  remaining  after  liens  were 
satisfied.— Badger  Coal  &  Lumber  Co.  v.  Olsen, 
167  P.  680. 

viii.  nrDEinraTT  aoaimst  uens. 

€=>3I3  (Utah)  Laws  1915,  c.  91,  requiring  an 
owner  of  land  contracting  for  the  construction 
of  a  building  for  a  price  exceeding  f  500  to  ob- 
tain a  bond  from  the  contractor  conditioned  for 
performance  of  contract,  and  payment  for  labor 
and  materials,  is  not  unconstitutional. — Bio 
Grande  Lumber  Co.  v.  Darke,  167  P.  241. 

MEETINGS. 

See  Corporations,  «=>193,  108. 

MEMORANDA. 

See  Frauds,  Statute  of.  «=3l06-115. 

MEN. 

See  Grand  Jury,  9=»5. 

MERITORIOUS  CAUSE  OF  ACTION. 

See  Attorney  and  Client,  <6=>192. 

MILITIA. 

See  Evidence,  ®=>113. 

MINES  AND  MINERALS. 

See    Corpor"t'onn,    ®=593,    370;     Master    and 
Servant,  4=9ll8. 

I.   P1TBZJC    MINERAI.   I.ANDS. 
(R)  Iiooiiflon    anA    Aoqnlattloii    of   Clatma. 

®=>34  (Cal.)  Under  U.  R.  Bev.  St.  {  2320 
(Comp.  St.  Ifllfl.  <  4615),  a  conveyance  of  a 
placer  claim  includes  as  a  matter  of  law  all 
known  veins  and  lodes  of  quartz. — Wilbur  v. 
Everhardy,  167  P.  861. 

U.  TITI.E.  OONVETANOES.  AND 
CONTRACTS. 
(A)  Rlnrhta  and  Remedlea  of  Ovraem.  ' 

C=»49  (Okl.)  PoBsession  of  surface  of  land  for 
tilla);e.  minerals  having  been  reserved,  is  not  ad- 
verse to  riehts  of  owner  of  minerals. — Barker  v. 
Campbell-Batcliff  Land  Co.,  167  P.  468. 
€=>50  (Okl.)  In  a  suit  involving  validity  of  oil 
and  gns  leases,  weight  of  evidence  held  against 
jndpment  rendered.— Swan  v.  O'Bar,  167  P.  470. 
€=352  (Okl.)  In  a  suit  involving  the  validity  of 
oil  and  gas  leases,  held  plaintiffs  were  not  enti- 
tled to  injunction  granted.— Swan  v.  O'Bar,  167 
P.  470. 

(B)   Converances  la   General. 

€=»53  (Or.)  Plaintiff's  option  to  purchase  5 
per  cent,  -in  "equity  now  owned  by"  seller  in 
mine  held  not  to  entitle  him  to  gnch  per  cent, 
interest  in  property  free  of  mortgage.— Baillie  v. 
Columbia  Gold  Mining  Co.,  167  P.  1167. 
€=»S5(1)  (Okl.)  Where  defendant,  on  conveying 
land,  reserved  all  minerals  and  right  to  enter 


and  to  use  snrface  for  extracting  minerals,  reser- 
vation  is  not  repugnant  to  covenants  of  title,  and 
defendant  may  enter  for  purpose  of  exploring 
and  extracting  oil  and  gas. — Barker  v.  Campbell- 
Rateliff  Land  Co.,  167  P.  468. 
®=>55(5)  (Okl.)  Oil  and  gas  are  minerals,  with- 
in the  meaning  of  a  reservation  by  deed  of  all 
"mineral  rights"  upon  the  land  described. — Bark- 
er V.  Campbell-Batcliff  Land  Co.,  167  P.  468. 

(C)   lieaaea,  Ueeaaea.  aad  Contract*. 

iS=>58  (Okl.)  Where  landowner,  having  executed 
oil  and  gag  lease  and  extensions,  afterwards  exe- 
cuted to  another  an  oil  and  gas  lease  upon  same 
land,  latter  lease  cannot  prevail  unless  lessee 
had  no  knowledge  of  former  lease  and  its  exten- 
sions, or  had  no  such  knowledge  as  would  put 
him  on  inquiry,  which  would  have  resulted  in 
discovery  of  existence  of  lease. — Swan  v.  O'Bar, 
167  P.  470. 

<g=>77  (Cal.)  Under  Civ.  Code,  $  1431,  notice  to 
perform  conditions  of  oil  and  gas  leases  and  no- 
tice of  forfeiture  and  demand  for  possession  giv* 
en  by  two  of  three  lessors  were  not  effective  to 
work  a  forfeiture. — Jameson  v.  Chan.slor-Can- 
field  Midway  Oil  Co.,  167  P.  369. 

Condition  subsequent  in  oil  and  gas  leases  per- 
mitting forfeiture  at  lessors'  election  was  to  be 
strictly  construed  against  lessors  within  rule 
stated  by  Civ.  Code,  g  1442.— Id. 

Under  Code  Civ.  Proc.  §  1161,  subd.  3,  notice 
to  perform  conditions  of  oil  and  gas  leases  and 
notice  of  forfeiture  and  demand  for  possession 
held  ineffective. — Id. 

Failure  to  do  assessment  work  on  unpatented 
mining  claim  as  to  one-<iuarter  of  tract  did  not 
justify  a  forfeiture  of  lease  upon  part  for  which 
patents  were  issued. — Id. 

HI.  OPERATION    OF    BIINES,    QUAR> 

BIES.  AND   WEI.I.S. 
(B)   MInlnar  Partaerabtps   and   Companlea. 

€s>99(2)  (Utah)  In  partner's  action  aniinst  an- 
other to  recover  share  in  proceeds  of  shipment 
of  «re8  belonging  to  partnership,  court's  findings 
of  fact  held  sufficient  to  sustain  judgment  for 
plaintiff.— Mills  v.  Gray,  167  P.  368. 

MINORS. 

See  Death,  4=s>09;  Infanta;  Intoxicating  liq- 
■  uors,  9=»169. 

MISREPRESENTATION. 

See  False  Pretenses;   Fraud. 

MISTAKE. 

See  Vendor  and  Purchaser,  4=s>81. 

MITIGATION. 

See  Damages,  9s>59,  62. 

MODIFICATION. 

See  Appeal  and  Error,  ®=3ll51;  Insurance, 
<S=9l44;    Trial,  <g=»267. 

MONEY  RECEIVED. 

See  Taxation,  «=9542. 

MORAL  ACTION. 

See  Action,  ®s>4. 

MORTGAGES. 

See  Abatement  and  Revival,  ®=»S;  Appeal  and 
Error.  €=»154;  Chattel  Mortgages;  Evidence, 
®=»230;  Pleading,  (S=i»144;  Quieting  Title, 
«=9lO;  Railroads,  €=150;  Receivers,  ®=» 
1.33,  137;  SubrogaUon;  Usury,  «=>125;  Ven- 
dor and  Purchaser,  €=>338. 
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I.  REQUISITES  AMD  VAI.IBITT. 
(B)  Porm    and    Contents    of    Instruments. 


)(2)  (CaI.App.)  Instrument  held  insuffi- 
cient as  a  mortgage  where  no  western  bound- 
ary was  given  and  it  was  not  shown  what  lands 
of  diBffrent  owners  constituted  the  easterly 
boundary,  especially  where  the  description  was 
incorrect— Scott  v.  Woodworth,  167  P.  543. 

ni.   OONSTRVCTION  AND  OPERA* 
TIOIV. 

(C)  Property    Mortsnited,    and    Bstates    of 
Parties  Tberetn. 

«s>l43  (Okl.)  St.  1803,  i  3888  (ReT.  Laws 
1010,  i  4655),  statute  of  limitations,  does  not 
run  in  favor  of  mortgagee  in  possession. — Turk 
V.  Page,  167  P.  4C2. 

(D)   Lien  and  Priority. 

®=»I5I(3)  (Utah)  Mechanics'  liens  held  su- 
perior to  mortgages  on  lot  taken  after  liena 
accrued.— Badger  Coal  &  Lumber  Ca  t.  Olsen, 
167  P.  680. 

®=3l83  (Wash.)  Where  agent  of  mortgagee  rep- 
resented to  plaintiffs  that  be  had  money  ob- 
tained upon  mortgage  and  told  them  to  go 
ahead  and  do  work,  mortgagee  would  be  estop- 
ped to  claim  priority  of  its  mortgage  to  liens  of 
plaintiffs   for   work   and   materials. — Schweitzer 

V.  Kguitable  Savings  &  Loan  Ass'n,  167  P.  111. 

VI.  TRANSFER  OF  FROFERTT  MORT- 
GAGED   OR    OF    EQTTITT    OF    RE- 
DEMPTION. 

€=»280(1)  (Cal.App.)  Agreement  by  grantee 
or  its  principal  stockholder  to  assume  and  pay 
mortgage  held  not  binding,  where  grantee's 
immediate  grantor  had  not  assumed  or  agreed 
to  pay  the  mortgage.— Sherwood  v.  Lowell,  167 
P.  554. 

«=280(4)  (Cal.App.)  Under  Code  Civ.  Proc 
i  726,  providing  but  one  action  on  mortgage 
debt,  corporate  grantee,  or  principal  stockhold- 
er, assuming  and  agreeing  to  pav  mortgage  debt, 
held  merely  a  guarantor  or  indemnifier.— Sher- 
wood V.  Lowell,  167  P.  554. 
«s>280(5)  (Cal.App.)  Evidence  held  Insuffi- 
cient to  show  agreement  by  defendant  with 
plaintiff  to  pay  note  secured  by  mortgage  on 
property  conveyed  to  corporation  of  which  de- 
fendant was  the  principal  stockholder.— Sher- 
wood V.  Lowell,  167  P.  554. 

VH.  PAYMENT    OR    PERFORBCANOE 

OF  CONDITION,  RELEASE, 

AND  SATISFACTION. 

9=»3I  I  (Okl.)  An  action  to  cancel  a  real  estate 
mortgage  of  record  is  an  action  in  rem.— <3on- 
tinental  Gin  Co.  v.  Arnold,  167  P.  613. 
«=>3I2(1)  (Okl.)  An  action  for  the  statutory 
penalty  for  failure,  to  release  a  satisfied  mort- 
gage of  record  is  an  action  in  personam. — Con- 
tinental Gin  Co.  V.  Arnold,  167  P.  613. 
9=>3I4  (Wash.)  Where  deed  was  given  in  sat- 
isfaction of  mortgage,  mortgage  was  merged  in 
deed,  and  it  was  nnnecessnry  that  mortgage 
should  be  satisfied  of  record.— Bond  v.  Marr,  167 
P.  132. 

<8=>3I9(3)  (Colo.)  Evidence  that  holder  of 
mortgage  note  bid  in  property  at  void  fore- 
closure sale,  and  that  the  amount  of  such  pur- 
chase price  was  indorsed  on  note,  does  not  es- 
tablish payment  since  mortgage  beneficiary  nei- 
ther got  nor  paid  anything. — Stiller  v.  City  and 
County  of  Denver,  167  P.  767. 

X.  FORECLOSURE  RT  ACTION. 

(A)  Nature  and  Form  of  Remedy. 

4s»383  (Okl.)  An  action  to  foreclose  real  es- 
tate mortgage  may  be  maintained  without  seek- 


ing a  perB<M>aI  judgment  for  the  mortgage  debt. 
—First  Nat  Bank  v.  Colonial  Trust  Co.,  167  P. 
985. 

(B)  RiKht  to  Foreolose  and  Defenses. 

@=»398  (Wash.)  Where  mortgage  confers  right 
to  foreclose  for  default  in  interest  payment,  ac- 
tion is  not  premature  where  difference  between 
amount  of  interest  paid  on  note  and  that  law- 
ful under  Rem.  Code  1015,  |  6251,  is  less 
than  amount  of  lawful  interest  due  at  time  ac- 
tion brought,— H.  A.  &  L.  D.  HoUand  Co.  t. 
Aitken,  167  P.  109. 

9s»4l2  (Colo.)  A  void  mortgage  foreclosure  ia 
which  plaintiff's  predecessor  as  mortga{;«e 
bought  in  the  property  does  not  prevent  sub* 
sequent  foreclosure  proceedings. — Miller  t.  Citr 
and  County  of  Denver,  167  P.  769. 

(1)  JnUvment    or    Decree    and    Kxeontton. 

0=3490  (Wash.)  Where  under  mortgage  mort- 
gagee had  privileee  of  paying  taxes  when  due, 
he  was  not  compelled  to  wait  until  taxes  were 
delinquent  on  pain  of  being  treated  as  volun- 
teer, and  court  on  foreclosure  properly  included 
taxes  so  paid  in  judgment — Harrison  ▼.  Smith, 
167  P.  80. 

®=s>494  (CaLApp.)  Decree  determining  trust 
deed  to  be  first  lien  on  property  and  amount  due 
on  notes  secured  therebv,  directing  sale  of  prop- 
erty after  expiration  of  time  for  redemption  and 
application  of  proceeds,  barring  equity  of  re- 
demption, providing  for  letting  purchasers  into 
possession  and  for  deficiency  judgment,  contains 
all  elements  necessary  in  decree  of  foreclosure 
of  mortgage. — Clemens  v.  Gregg,  167  P.  294. 

(J)  Bale. 

®=9540  (Colo.)  Where  an  answer  alleged  a 
trust  deed  foreclosure  under  wiiich  plaintiff 
claimed  was  void,  the  replication  could  seek  to 
have  trust  deed  declared  a  lien  if  plaintiff  fail- 
ed to  establish  fee  title.— Miller  t.  City  and 
County  of  Denver,,  167  P.  767. 
«=3543  (Wash.)  Rem.  Code  1915,  I  602,  gives 
purchasers  from  mortgagor,  although  occupying 
premises  as  homestead  at  time  of  sale,  no  right 
to  retain  possession  during  the  period  of  redemp- 
tion; they  not  being  ^'judgment  debtors." — 
Northwest  Trust  &  Safe  Deposit  Co.  v.  Butcher, 
167  P.  46. 

(M)  Review. 

€=3571  (Cal.)  A  judgment  of  foreclosure  'wiU 
not  be  reviewed  at  instance  of  one  holding  un- 
der junior  mortgage  recorded  before  notice  of 
lis  pendens,  who  was  named  as  party  to  action 
without  being  summoned,  and  was  dismissed 
from  it,  since  his  interest  is  not  affected  there- 
by.—Fuller  &  Todd  Real^  Co,  v.  Superior 
Court  in  and  for  Alameda  County,  167  P.  377. 
4=»575  (CaLAno.)  Where,  by  stipulation  enter- 
ed into  on  foreclosure  suit,  appeal  from  decree 
of'  foreclosure  and  supplemental  decree  of  sale 
is  waived,  taking  of.  appeal  from  decree  of  fore- 
closure does  not  stay  proceedings  on  decree  so 
as  to  prevent  court  from  entering  supplemental 
order  of  sale.— Clemens  v.  Gregg,  167  P.  294. 

Where  trust  deed  provides  for  foreclosure 
after  condition  broken  and  right  of  redemption 
and  stipulation  between  parties  to  action  to 
foreclose  it,  and  decree  entered  pursuant  thereto, 
gives  full  statutory  period  for  redemption,  ap- 
peal from  decree  foreclosing  it,  by  maker  of 
trust  deed  in  possession,  does  not  stay  proceed- 
ings thereunder,  unless  written  undertaking  is 
executed  as  provided  by  Code  G!t.  Proc.  !  945. 
-Id. 

XI.  REDEMPTION. 

<3=3606  (CaLApp.)  Where  one  entitled  to  re- 
deem in  any  capacity  tendered  amount  required 
by,  statute  to  effect  redemption,  holder  of  cer- 
tificate of  foreclosure  sale  was  bound  to  accept 
it  without  information  as  to  particular  capacity 
in  which  redemptioner  was  acting, — MiUer  T. 
Lanktree.  1G7  P.  195. 
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MOTIONS. 

See  Appeal  and  Error,  «=3241,  281-302;  Con- 
dnuaiipe;  Criminal  Law,  <S=9l30,  913-958; 
New  Trial,  «=»121-ie3;  Pleading,  <8=»350- 
868;    Trial,  <S=91. 

MOTORCYCLES. 

See  Mtmicipal  Corporations,  €=>70B. 

MOVING  PICTURES. 

See  Injunction,  «=>228. 

MUNICIPAL  CORPORATIONS. 

See  Constitntional  Law,  4=>127;  Connties;  In- 
toxicating Liquors,  €=>112;  Licenses,  ^=>1, 
14;  Mandamus,  ®=323,  74;  Schools  and 
Scbool  Districts,  «=»17-102;  Street  Rail- 
roads. 

Z.  OREATION.  ALTERATION.  EXXST- 
ENOE,  Aini  DISSOLITTION. 

(B)  Terrltorla.1    Bxient  and    SnbdlTlalons, 

Annexation,  Conaolldatton,  and 

Dlvlalon. 

4s>29(4)  (Cal.App.)  In  annexation  proceedings 
nnder  St.  1889,  p.  358,  held,  that  territory 
■oaerht  to  be  annexed  to  aty  was  not  "inhabited 
territory"  within  meaning  of  statute. — Capu- 
chino  Land  Co.  v.  Board  of  Trustees  of  City 
of  San  Bruno,  167  P.  178. 
«»33(8)  (Cal.App.)  Under  St  1889,  p.  358, 
actions  of  board  of  trustees  of  a  city  in  deter- 
mining whether  petition  for  annexation  is  suffi- 
cient are  judicial  and  may  be  reviewed  by 
certiorari.— Oapurfiino  Land  Co.  v.  Board  of 
Trustees  of  City  of  San  Bruno,  167  P.  178. 

Certiorari  held  proper  to  determine  whether 
teiTitory  annexed  to  aty  was  inhabited  territory 
within  St  1889,  p.  358.— Id. 
«s>40  (Gal.)  A  "borough,"  within  Const,  art 
11,  S  8,  providing  that  it  shall  be  competent  in 
•ny  city  charter  to  provide  for  the  division  of 
the  city  into  boroughs,  etc.,  is  one  of  the  units 
composing  a  territorial  fraction  of  a  city,  and 
kaving  certain  powers  with  reference  to  local 
concerns. — C^rose  ▼.  City  of  Los  Angeles,  167  P. 
886. 

Under  Ooast  art  11,  f  8,  right  of  borough 
government  cannot  be  extended  to  part  of  ter- 
ritory of  city  and  denied  to  another  portion,  as 
borough  government,  when  established,  must  ex- 
tend over  all  the  municipality. — Id. 

(O)  Amendment,  Repeal,  or  Forfeiture  of 
Charter,  and   Dlssolntloa. 

«=946  (Or.)  Const  art  4,  {  1,  declaring  that 
the  style  of  all  bills  shall  be:  "Be  it  enacted  by 
the  peoplie  of  the  state,"  etc.,  does  not  apply  to 
charter  amendments  initiated  and  adopted  by  the 
legal  voters.— Colby  v.  City  of  Medford,  167  P. 
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A  section  of  a  clause,  providing  that  all  "ordi- 
nances" shall  contain  an  enacting  clause,  which 
was  in  the  charter  before  the  initiative  power  to 
amend  the  charter  was  given  to  the  voters  of  a 
city,  does  not  apply  to  amendments  to  the  char- 
ter.—Id. 

The  term  "all  measures,"  in  a  section  of  a  city 
ordinance,  requiring  enacting  clauses,  held  to 
apply  to  amendments  to  the  charter,  whether 
initiated  by  the  people  or  submitted  by  the  coun- 
cil.—Id. 

Where  ordinance  requiring  enacting  clause  to 
charter  amendments  was  in  effect  at  the  time  of 
the  initiative  petition,  indorsement  by  council, 
and  publication  of  proposed  charter  amendment, 
bnt  such  ordinance  was  amended  the  day  before 
the  election,  making  enacting  clause  unnecessa- 
ry, the  charter  amendment  was  legally  adopted, 
though  it  contained  no  enacting  clause. — Id. 

Where  ordinance  provided  that  council,  if  it 


disapproved  an  initiative  proposed  amendment 
to  the  charter,  could  propose  a  competing  amend- 
ment to  submit  at  the  same  election,  voters  could 
also  snbmit  such  an  amendment. — ^Id. 

n.  GOVERNMENTAX.  POWERS  AITD 
FUNCTIONS   IN   OENERAX. 

9=^67  (Idaho)  Defense  of  ultra  vires  can  be 
interposed  only  where  act  complained  of  was 
wholly  beyond  municipality's  power,  and  if 
wrongful  act  is  one  which  it  might  do  under 
some  circumstances,  it  is  not  ultra  vires. — Boise 
Development  Co.  v.  Boise  City,  167  P.  1032. 
"SsaSg  (Idaho)  Municipalities  have  implied  au- 
thority to  take  whatever  lawful  means  are 
necessary  to  carry  out  their  express  powers, 
and  to  protect  their  property.— Boise  Develop- 
ment Co.  V.  Boise  City,  167  P.  1082. 

HI.  I.ECISI.ATIVE  OONTROI.  OF  MTJ- 

NIOIPAI.  ACTS,  RIGHTS,  AND 

I.IABIX.ITIE8. 

9:»64  (Nev.)  Cities  are  mere  instrumentalities 
of  the  state  for  the  convenient  administration  of 
government,  and  their  powers  may  be  qualified, 
enlarged,  or  withdrawn  at  the  pleasure  of  the 
Legislature.— City  of  Reno  v.  Stoddard,  167  P. 
317. 

€=364  (Or.)  The  amendmmtB  in  Const  art  4, 
g  la,  relating  to  initiative  and  referendum,  and 
article  11,  §  2,  relating  to  incorporation  of  cities, 
have  not  shorn  the  Legislature  of  power  to  enact 
general  laws  concerning  cities  and  towns. — Colby 
V.  City  of  Medford,  167  P.  487, 
€=a73  fNev.)  The  revenues  of  a  city  raised  by 
taxation,  though  levied  for  specific  public  par- 
IHMes,  may  be  apolied  by  the  Legislature  to 
other  municipal  uses,  subject  to  constitutional 
limitations.— City  of  Reno  v.  Stoddard,  167  P. 
317. 

IV.  PROCEEDINGS  OF  COVNCH.  OR 
OTHER  GOVERNING  BODT. 

CB)  Ordinaneea  and  By-Laws  In  General. 

4=9 1 05  (Or.)  A  substantial  compliance  with  a 
charter  requirement  as  to  the  form  of  ordinanc- 
es is  sufficient— Colby  v.  City  of  Medfora,  x«7 
P.  487. 

L.  O.  L.  I  3224,  relating  to  forms  of  ordinanc- 
es, bein^  one  of  the  sections  of  a  general  in- 
corporation act  does  not  apply  to  a  city  in- 
corporated under  a  special  act. — Id. 

In  absence  of  ordinance,  statute,  or  Consti- 
tution prescribing  it,  an  enacting  dause  is  not 
necessary  to  an  ordinance. — Id. 
«=»I08  (Or.)  Const  art.  4,  {  1,  declaring  that 
"the  style  of  all  bills  shall  be:  'Be  it  enacted 
by  the  people  of  the  state,'  etc.,"  does  not  ap- 
ply to  municipal  ordinances  initiated  and  adopt- 
ed by  the  legal  voters  of  a  city.— Colby  v.  CSty 
of  Medford,  167  P.  487. 

L.  O.  L.  {  3482,  providing  that  90  days  elapse 
between  petition  and  election  on  an  initiative 
measure,  has  no  application  to  towns  or  cities 
that  have  prescribed  tiieir  own  procedure, 
under  Const  art  4,  {  la,  and  an  ordinance  r«- 
qairing  but  80  days  is  valid.— Id. 

Although  a  city  council  caused  a  certain 
measure  to  be  prepared,  but  the  legal  voters 
petitioned  for  the  measure,  the  measure  was 
"proposed  by  initiative  petition,"  and  not  "pro- 
posed by  the  council,"  within  ordinance  provid- 
ing that  such  measures  could  be  proposed  by 
the  council  or  by  initiative  petition. — Id. 

V.   OFFICERS.  AGENTS.  AND  EM< 

PI.OTES. 

(A)   Hnniclpal  Oflleera  t»   General. 

«=9|27  (Or.)  Where,  under  L.  O.  L.  §S  324S- 
3253,  a  property  owner  takes  the  privilege  of 
paying  a  special  assessment  in  installments, 
and  waives  all  irregularities  as  provided  there- 
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in,  there  is  a  "contract."  and  an  amendment 
changing  the  number  and  amonnts  of  the  in- 
stallments without  the  consent  of  the  owner 
is  invalid,  as  "impairing  the  obligation  of  a 
contract,"  within  meaning  of  Const.  U-  8.  art. 
1,  S  10,  and  it  is  no  defense  that  the  change  is 
advantageous  to  the  owner. — Colby  t.  City  of 
Medford,  167  P.  487. 

Where,  under  L.  O.  L.  i^  3245-3253,  a  prop- 
erty owner  takes  the  privilege  of  paying  a 
special  assessment  in  installments,  there  is  a 
"contract,"  and  an  amendment  to  the  charter 
which  increases  the  penalties  upon  delinquency, 
does  not  "impair"  its  obligations;  such  amend- 
ment being  a  remedy,  and  not  affecting  "con- 
tracts," within  Const.  U.  S.  art.  1,  i  10.— Id. 
«=9|33  (Wash.)  Under  Tacoma  charter,  civil 
service  board  having  certified  three  eligible  to 
fill  vacancy  in  gate  tender  of  power  plant,  held', 
where  only  one  appeared,  he  was  entitled,  as 
matter  of  right,  to  appointment  by  commission- 
er of  department— Jenkins  v.  Gronen,  167  P. 
91& 

fB)    Uumlclpal    Department*    and    Ofltcers 
Thereof. 

«=»2II   (Okl.)  Act  March  31,  1915  (Laws  1916, 

c  278),  I  3,  providing  that  members  of  board 
of  education  in  cities  of  less  than  6,000  shall 
be  nominated,  one  from  each  ward  and  one 
from  outlying  tertiitory,  held  applicable  to 
chartered  and  nonchartered  cities  alike. — Searcy 
V.  State.  167  P.  476. 

XX.  PirBUC   IMPROVEMENTS. 

(A)  Foirer    to     Make     ImproTements     or 

Oraut  Aid  Tberefor. 

<&=3266  (Nev.)  St.  1915,  c.  184,  J  5,  amending 
Beno  City  Charter  of  1903,  art.  12,  {  10,  amend- 
ed by  St.  1905,  c.  71,  and  providing  for  setting 
apart  of  special  fund  tor  sewerage  disposal  plant, 
was  itself  repealed  by  St.  1917,  c.  76,  amending 
it,  by  omitting  provision  for  such  special  funds. 
—City  of  Keno  v.  Stoddard,  167  P.  317. 
^s»270  (Idaho)  A  municipality,  as  a  riparian 
owne*,  may  construct  a  breakwater  to  protect 
its  propertQ';  but,  if  it  so  obstructs  a  stream  as 
to  divert  it  and  damage  property  of  another 
riparian  owner,  it  is  liable. — Boise  Development 
Co.  v.  Boise  City,  167  P.  1082. 
«=>284(1)  (Or.)  The  power  of  a  city  council 
to  "determine  the  character,  kind,  and  extent 
of  improvements"  to  be  made  cannot  be  dele- 
gated to  the  city  engineer.— Lawrence  v.  City 
of  Portland,  167  P.  587. 

Where  city  council  ordered  the  city  engineer 
to  submit  plans  for  two  kinds  of  paving,  and 
be  complied,  and  thereafter  the  council  called 
for  bids,  accepted  the  lowest  bid,  and  by  ordi- 
nance determined  the  character,  kind,  and  extent 
of  the  improvements,  the  council  did  not  dele- 
gate its  functions  to  the  city  engineer. — Id. 

(B)  Preliminary     Proeeedlniia     and    OrdI* 

naneea  or  Reaolntlona. 

«=a289(2)  (Or.)  The  paving  of  a  street, 
whose  continuity  was  interrupted  by  a  small 
park,  does  not  constitute  two  improvements,  so 
as  to  require  their  separation  under  PorOand 
City  Charter,  |  374,  as  to  public  improvements. 
—Lawrence  v.  City  of  Portland,  167  P.  687. 

«=>290  (CaLApp.)  Under  Palo  Alto  Charter,  g 
10,  amended  in  1911,  adoption  of  general  street 
laws  of  state  is  not  confined  to  laws  existing 
at  date  thereof,  and  proceedings  for  street  im- 
provements were  not  invalid  because  not  taken 
under  general  laws  of  state  as  they  existed  in 
1911.— Thoits  V.  Byxbee,  167  P.  166. 
^=9293(1)  (Cal.App.)  In  proceedings  for  street 
improvement  under  Vrooman  Act.  as  amended 
by  St.  1913,  p.  402,  and  Improvement  Bond 
Act  1915,  $  4,  resolution  of  intention  of  city 
council  held  to  sufficiently  show  district  to  be 
Mtessed.— Thoita  t.  Byxbee,  167  P.  166. 


<3=»294(3)  (Or.)  Ufader  Portland  City  Charter, 
§  376,  the  notice  of  the  resolution  of  an  im- 
provement need  not  be  printed  in  letters  not 
less  than  one  inch  in  length,  but  only  the  title. 
"Notice  of  Street  Work,"  need  be  of  such  sixe. 
—Lawrence  v.  City  of  Portland,  167  P.  587. 
i&=»304({9  (Cal.App.)  Proceedings  in  street  im- 
provement project  pursuant  to  Vrooman  Act, 
as  amended  by  St.  1913,  p.  402,  and  Improve- 
ment Bond  Act  of  1915,  held  not  invalid  be- 
cause specifications  with  reference  to  concrete 
to  be  used  authorized  superintendent  to  change 
proportions  of  sand  and  rock  and  determine 
number  of  revolutions  of  drum  for  mixing. — 
ThoiU  V.  Byxbee,  167  P.  166. 

<C)  Coatraets. 

(3=>336(5}  (Cal.App.)  finding  of  council  that 
certain  bidder  for  street  improvement  work  was 
lowest  responsible  bidder  is  conclusive,  in  ab- 
sence of  fraud  or  collusion.— Thoits  t.  Byxbee, 
167  P.  166. 

<S=>358(3)  (Or.)  The  determination  made  by 
the  council  that  the  specifications  and  the  con- 
tract of  a  paving  contractor  have  been  fulfilled 
and  completed  is  conclusive. — Lawrence  v.  City 
of  Portland,  167  P.  587. 
<S=3372(2)  (Or.)  Where  a  city  orders  a  local 
improvement  to  be  paid  for  by  special  assess- 
ment, dut^  to  put  necessary  machinery  in  mo- 
tion to  raise  funds  devolves  upon  city,  and  fail- 
ure to  perform  duty  creates  a  general  liability, 
giving  rise  to  action  ex  delicto  against  city  for 
damages. — Morris  v.  City  of  Sheridan,  167  P. 
593. 

<e=»372(S)  (Or.)  Where  council  had  not  de- 
termined that  improvement  was  necessaiv, 
municipality  held  not  bound  to  supply  deficiency 
out  of  general  funds;  property  specially  as- 
sessed having  sold  for  less  than  assessment, 
pursuant  to  charter  provision  authorizing  such 
appropriations  if  common  council  should  ^eem 
improvement  necessary^— Morris  v.  City  of 
Sheridan,  167  P.  593. 

Where  municipality  directed  improving  of 
streets,  payment  to  be  made  out  of  special 
assessments  levied  on  adjoining  property,  mur 
nidpality  is  not  liable  because  it  sold  delin- 
quent property  for  less  than  amount  of  assess- 
ment levied,  where  property  was  sold  for  all  it 
could  obtain. — Id. 

Municipality  held  negligent  in  paying  in  full 
contractor's  warrants,  which  were  subsequent 
to  those  of  plaintiff,  leaving  those  to  plaintiff, 
which  were  prior,  largely  unpaid  when  special 
fund,  out  of  which  all  were  to  be  paid,  was 
exhausted.— Id. 

<D)    Damacea. 

(3=»394(6)  (Wash.)  A  dty  is  liable  to  persons 
owning  property  one  block  from  an  original 
grade  for  damages  to  their  land  resulting  from 
the  negligence  of  the  city  in  making  the  grade, 
thereby  removing  lateral  support — Ixxdiore  v. 
City  of  Seattie,  167  P.  918. 
<3=>394(e)  (Wash.)  A  city  is  liable  to  persons 
owning  property  abutting  upon  the  original 
grade  for  damage  to  their  land  resulting  from 
the  negligence  of  the  city  in  making  the  grade, 
thereby  removing  lateral  support — Allbin  v. 
City  of  Seattle,  167  P.  922. 
®='404(3)  (Wash.)  Claim  for  damages  under 
charter  requiring  claims  to  accurately  describe 
the  defect  and  the  injury,  and  give  the  residence 
for  one  year  last  past  of  claimant  and  the  items 
of  damages  claimed,  held  sufficient— AUbin  t. 
City  of  Seatde,  167  P.  922w 

(B)   Asaeasmenta  for  Benoflta,  and  Special 
Taxea. 

«=34I3(2)  (Or.)  Where  it  Is  discretionary 
with  a  city  council  to  include  or  exclude  the 
cost  of  intersections  when  making  paving  as- 
sessments, it  cannot  be  prevented  from  levying 
special  assessments  for  an  improvement,  even 
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though  it  has  in  the  past  paid  for  the  same 
kind  of  improvement  by  general  taxation. — Col- 
by T.  City  of  Medford,  187  P.  487. 

4=s>4l4(3)  (Or.)  The  reijuirement  in  a  eon- 
tract  for  paving  a  street  that  the  contractor 
shall  make  good  any  defects  in  materials  or 
workmanship  occurring  within  five  years  does 
not  so  increase  the  burden  or  the  cost  of  the 
improvement  as  to  vitiate  the  assessments 
therefor.— liawrence  v.  City  of  Portland,  167  P. 
587. 

^=>439  (Wash.)  In  determining  benefits  to 
property  from  opening  of  streets,  present  use 
cannot  be  made  basis  of  determining  benefits 
which  may  accrue.— In  re  West  Wheeler  St 
under  Ordinance  No.  23041,  167  P.  41. 
«=»442  (Or.)  The  power  to  assess  for  special 
benefits  is  embraced  in  the  power  of  taxation, 
and  when  it  is  alleged  that  a  dty  has  surren- 
dered by  force  of  contracts  any  part  of  its  sov- 
ereign power  to  tax,  the  agreement  must  be 
clearly  manifested. — Colby  v.  City  of  Medford, 
167  P.  487. 

^s»442  (Wa8h.>  A  stipulation  in  a  petition  for 
a  local  improvement,  waiving  exemption  from 
assessment  by  reason  of  damages,  may  be  abro- 
gated by  the  parties  thereto  by  a  subsequent 
agreement— In  re  Patterson,  167  P.  934. 

Where  a  citgr's  representative  agreed  tliat  no 
assessment  would  be  made  if  property  owners 
would  accept  judgment  for  nominal  damages, 
and  dty  council  struck  the  property  from  the 
roll,  city  held  estopped  from  assessing  the  prop- 
erty as  omitted  property.— Id. 

«=>444  (Or.)  The  wdrds,  "whereas,  no  pro- 
tests were  received,"  in  a  resolution  ordering 
paving,  and  "no  protests  having  been  filed,"  in 
the  assessment  ordinance,  is  a  suffident  show- 
ing as  to  the  question  of  protests  after  six 
years.— Colby  v.  City  of  Medford,  167  P.  487. 
«=9469(1)  (Or.)  The  front  foot  rule  of  as- 
sessment for  paving  is  valid.— Colby  v.  City  of 
Medford,  167  P.  487. 

«=»484(2)  (Or.)  Where  no  fraud  is  alleged, 
and  the  owner  admits  some  benefit  from  an  im- 
provement, a  finding  by  the  dty  council  "that 
the  spedal  and  peculiar  benefit  accruing  upon 
each  lot  •  •  *  and  in  just  proportion  to 
benefits"  was  the  amount  so  assessed  is  condu- 
sive.— Colby  v.  City  of  Medford,  167  P.  487. 
«=»488, 489(3)  (Wash.)  Petitioners  for  local 
improvement,  stipulating  to  waive  exemption 
from  assessment  by  reason  of  damages,  held 
estopped  from  contesting  validity  of  assess- 
ment—In re  Patterson,  167  P.  924. 
«=>488,  489(5)  (Or.)  Where  dty  council  at 
different  times  passed  defective  resolutions  of 
intention  to  pave  two  parts  of  a  street,  but 
afterwards  passed  a  resolution  to  pave  the 
whole,  -with  proper  notice  and  publication, 
such  defective  resolutions  cannot  invalidate  the 
improvement  and  assessment  proceedings  as 
to  a  property  owner  who  did  not  protest  at  the 
time  and  waited  six  years  before  protesting. — 
Colby  V.  City  of  Medford,  167  P.  487. 
«=>5II(2)  (Wash.)  Under  Rem.  Code  1915,  I 
7892—22,  transcript  on  appeal  from  local  im- 
provement assessment  held  sufficient  to  give 
court  jurisdiction,  though  not  containing  the 
local  improvement  ordinance.— In  re  Patterson, 
167  P.  924. 

Under  Rem.  Code  1915,  |  7892—21,  property 
owners  on  appeal  from  local  improvement  as- 
sessment Aela  authorized,  under  the  objections 
filed  with  the  council,  to  show  an  abrogation 
of  an  agreement  that  their  property  might  be 
assessed  regardless  of  the  damages  awarded. 

«=»5I3(1)  (Okl.)  Rev.  Laws  1910,  f  644,  does 
not  affect  the  right  of  party  whose  property  is 
subject  to  a  special  assessment  to  obtain  equi- 
table relief  therefrom  to  the  extent  of  the  dty's 


abandonment  of  the  improvement  for  which  it 
was  made,— St  Louis  &  S.  F.  R.  Co.  v.  City  of 
Ada,  167  P.  621. 

Under  Rev.  Laws  1910,  {}  608-646,  and  In 
view  of  Rev.  Laws  1910,  H  610,  611,  where  pro- 
posed asphalt  paving  between  tracks  of  steam 
railway  company  was  abandoned,  and  company 
was  permitted  to  pave  with  wood  anticipated 
cost  of  asphalt  would  be  deemed  an  excessive 
assessment  from  which  railway  was  entitied 
to  injonctive  relief. — Id. 

<8=»5I4(7)  (Wash.)  Under  Rem.  Code  1915,  ( 
7812,  where  asspssmont  levied  to  pay  for  land 
taken  for  street  had  been  only  partially  annull- 
ed by  Supreme  Court,  lower  court  properly 
ordered  reassessment  to  provide  for  deficiency. 
—In  re  West  Wheeler  St  under  Ordinance  No. 
23041.  167  P.  41. 

«=s>5l4(7)  (Wash.)  Where  agreement  by  dty 
not  to  assess  property  if  owners  would  accept 
judgment  for  nominal  damages  was  carried  in- 
to effect  by  judgment  in  the  condemnation  pro- 
ceedings, city  held  precluded  on  principle  of  res 
judicata  from  assessing  the  property  as  omit- 
ted property.— In  re  Patterson,  167  P.  024. 

«=35I8(1)  (Or.)  Where  a  general  tax  was 
levied  by  a  dty  to  pay  interest  on  bonds  issued 
to  cover  special  benefit  assessments  under  L.  O. 
L.  H  3240-3253,  the  refusal  of  the  city  to  ac- 
cept the  tender  by  a  property  owner  of  the  as- 
sessments without  interest  was  proper. — Colby 
v.  City  of  Medford,  167  P.  487. 

«s»5i8(l)  (Wash.)  Provision  of  Laws  1911,  p. 
456,  I  24,  that  assessments  for  local  improve- 
ments be  "collected  as  other  general  taxes  are 
collected,"  only  relates  to  manner  of  collection, 
and  does  not  authorisie  adding  of  15  per  cent,  in- 
terest borne  by  delinquent  general  taxes. — 
Schmuck  v.  Wheeler,  1C7  P.  1126. 

Laws  1911,  p.  480,  §  70,  providing  that  re- 
enactments  be  considered  as  amendments  in 
view  of  section  24,  does  not  continue  Laws 
1009,  p.  38,  §  1,  in  force  with  its  provision  for 
the  imposition  of  15  per  cent  interest  on  de- 
linquent assessments. — ^Id. 

City  ordinance  providing  for  collection  of  local 
improvement  assessments  by  coun<7  treasurer 
with  specified  penalties,  "together  with  such 
additional  charges  or  penalties  as  are  authorised 
to  be  charged  or  collected  on  other  delinquent 
taxes,"  does  not  justify  collection  of  15  per 
cent,  interest  as  on  general  tax. — Id. 

®=»5I9(5)  (Or.)  Where  a  dty  fails  to  enforce 
payment  of  special  benefit  assessments,  and 
levies  a  general  tax  to  pay  interest  on  the 
bonds  for  such  improvements,  it  does  not  waive 
its  lien  on  the  property.— Colby  v.  City  of  Med- 
ford, 167  P.  487. 

<S=>522  (Or.)  L.  O.  L.  M  8245-S253,  providing 
that  owners  of  property  may  postpone  payment 
of  assessments  by  dividing  them  into  install- 
ments, applies  to  every  incorporated  town  and 
dty;  and,  although  a  dty  can  legislate  con- 
currentiy  on  the  same  subject,  it  cannot  compel 
an  owner  to  accept  its  pIan.--CoIby  v.  City  of 
Medford,  167  P.  487. 

Under  L.  O.  L.  fi  8245-3263,  relating  to 
bonding  dties,  and  providing  that  no  applica- 
tion to  pay  assessments  in  installments  shall 
be  received  if  the  amount  of  the  assessment, 
with  any  previous  unpaid  assessment,  "shall 
equal  or  exceed  the  valuation  of  said  property, 
as  shown  by  the  last  tax  roll,"  it  is  immaterial 
that  the  actual  value  is  less  than  the  assess- 
ment.— Id. 

«=>523  (Okl.)  Under  Rev.  Laws  1010,  {  642, 
property  owner  paying  excessive  assessment 
after  abandonment  of  improvement  was  enti- 
tled to  have  them  applied  as  credit  upon  future 
installments  collectible  against  the  property. — 
St  Louis  &  S.  F.  R.  Co.  v.  City  of  Ada,  167 
P.  621. 


For  caM*  In  Dec.  Dig.  *  Am.  Dig.  Key  Mo.  Series  &  Indexei  see  sun*  topic  and  KBT-NUHBBR 


Digitized  by  VjOOQ  IC 


Hmiloipkl  Oorporatlona 


167  PACIFIC  REPORTER 


1252 


(IP)  iBatoreement  of  Asaeaaments  and  Sp** 
elal  Tazea. 

^s>527  (Or.)  It  i8  competent  to  authorize  a 
dty  to  purchase  land,  in  the  absence  of  bidders 
at  sale,  for  delinquent  assessment,  though  the 
legislation  conferring  the  authority  is  enacted 
after  an  assessment  is  made  and  before  the  sale. 
— Cwlby  v.  City  of  Medford,  167  P.  487. 

XI.   VST.  ATTD  REOTTLATIOir  OF  PUB* 

LZO  PLACES,  PBOPEBTT, 

AND  WOBKS. 

(A.)  Streeta  and  Other  PabU«  'Waya. 

«=s>648  (Or.)  Where  the  use  of  a  aidewalk 
was  permissiTe  in  its  origin,  it  could  not  be- 
come adverse  without  some  unequivocal  as- 
sertion of  the  rights  of  the  public  as  inconsist- 
ent with  the  title  of  the  record  owner.— City  of 
Clatskanie  v.  McDonald,  167  P.  560. 
#=»703(3)  (CaLApp.)  Traffic  Ordinance  of  City 
and  County  of  San  Francisco,  $  3,  held  to  pro- 
hibit stoppine  as  well  as  driving  of  vehicle  with 
left  side  toward  curb.— Weibe  v.  Rathjen  Mer- 
cantile Co.,  167  P.  287. 

4=>705(2)  (Oal.App.)  Degree  of  care  exacted 
from  pedestrian  and  from  driver  of  motor  ve- 
hicle IS  same,  being  ordinary  care,  but  driver 
is  charged  with  greater  amount  of  care  than 
pedestrian  that  he  may  be  bound  to  same  stand- 
ard of  ordinary  care,— Weihe  v.  Rathjen  Mer- 
cantile Co.,  167  P.  287. 

It  is  duty  of  pedestrian,  traveling  in  or  cross- 
ing street  of  city,  to  use  ordinary  cane,  and  to 
reasonably  exercise  for  his  personal  safety  his 
natural  faculties,  and,  if  injured  by  reason  of 
failure  to  do  so  he  cannot  recover. — Id. 
*s»705(2)  (Wash.)  Where  driver  of  automo- 
bile could  not  have  avoided  colliding  with  and 
running  over  rider  of  motorcycle  after  he  ac- 
tually saw  latter's  perilous  position,  he  was 
not  liable  on  ground  of  last  dear  chance.— Bul- 
lis  V.  BaU,  167  P.  942. 

First  duty  of  driver  of  automobile  is  to  ex- 
ercise reasonable  care  in  looking  out  for  ve- 
hicles approaching  street  crossing  on  intersect- 
ing street,  and  second  duty  is  to  exercise  rea- 
sonable care  and  caution  to  prevent  acddent 
after  actually  seeing  approaching  vehide. — Id. 

4=9705(4)  (Wash.)  Failure  to  obey  traffic  ordi- 
nance is  not  negligence  per  so,  unless  complain- 
ing party  is  one  for  whose  benefit  ordinance  was 
enacted.— Walters  v.  City  of  Seattle,  167  P.  124. 

^9705(4)  (Wash.)  Under  dty  ordinance  re- 
quiring vehides  to  keep  as  near  right-hand 
curb  as  possible,  driver  of  automobile,  who  was 
not  as  near  curb  as  reasonably  possible  when 
he  collided  with  motorcycle,  fact  causing  or 
contributing  to  collision,  was  guilty  of  nef- 
Ugence  and  liable  to  rider  of  motorcycle.— BulliB 
V.  Ball,  167  P.  942. 

«=»705(10)  (CaL)  Pedestrian  crosaing  stneet 
may  assume  until  contrary  reasonably  appears 
that  automobile  drivers  will  exerdse  ordinary 
care  to  avoid  injuring  him,  but  must  look  after 
his  own  safety  and  use  due  care  and  caution.— 
Wiesorek  v.  Ferris,  167  P.  284. 
®=»705(10)  (Wash.)  In  view  of  dty  ordinance, 
driver  of  automobile  on  north  and  south  street 
held  not  liable  to  motorcyclist,  run  over  at  in- 
tersection with  east  and  west  street;  motor- 
cyclist's contributory  negligence  having  been 
proximate  cause  of  collision.— BulUs  v.  Ball, 
167  P.  942. 

•=»706(7)  (Cal.App.)  In  action  for  injuries 
when  plaintiff  was  struck  by  automobile  as  she 
stepped  from  sidewalk  to  board  street  car,  ques- 
tion of  contributory  negligence  held  for  jury.— 
Weihe  v.  Rathjen  Mercantile  Co.,  167  P.  287. 
4=9706(8)  (Cal.)  In  action  for  death  of  person 
•track  by  automobile,  instruction  that  claim 
of  contributory  negligence  presupposed  defend- 
ant's negligence  held  not  error.— Wiezordt  v. 
Ferris,  167  P.  234. 


XXI.  TORTS. 

(A)  Bzerelae   of   GoTernineatal   aad    Cov> 
porate  Fowera  in   General. 

^^724  (Idaho)  The  care  and  maintenance  of 
parks  is  primarily  a  private,  as  opposed  to  a 
governmental,  function. — Boise  Development 
Co.  V.  Boise  City,  167  P.  1032. 
4=9727  (Idaho )_  To  avail  itself  of  defense  that 
tort  of  municipality  committed  while  acting 
within  scope  of  its  authority  was  result  of  ex- 
ercise of  governmental  function,  it  must  ap- 
pear that  such  function  was  legal  dut^  imposed 
by  state,  to  be  performed  at  mnnidpality'a 
peril.— Boise  Development  Co.  ▼.  Boise  City, 
167  P.  1032. 

Mere  grant  to  munidpality  of  power  to  main- 
tain  public  park  enjoins  no  absolute  duty  up- 
on it  to  do  so. — Id. 

(O)  Defeeta  or  Obatmctlona  tn  Streeta  aaA 
Other  Pabllc  'Waya. 

4=9762(2)  (Wash.)  CSty  chargeable  with  notice 
of  dangerous  condition  in  sidewalk  caused  by 
active  negligence  of  tenant  of  abutting  premises 
is  primarily  liable  to  an  injured  pedestrian. — 
City  of  Spokane  v.  Crane  Co.,  167  P.  63. 
4=9797  (Wash.)  It  is  negligence  (or  city  to 
place  across  sidewalk  a  one-inch  water  pipe  one 
Inch  or  more  above  surface  of  walk  without 
protecting  pipe  at  night  by  light  or  otherwise. — 
Blackwell  v.  City  of  Seattle,  167  P.  63. 
4=9805(2)  (Wash.)  It  is  not  negligence  per  b» 
to  pass  over  defective  street  when  there  is  no 
convenient  way  of  going  around  it — ^Walters 
V.  City  of  Seattle,  167  P.  124. 
4=9812(1)  (Wash.)  Where  wife  was  Injured  by 
falling  over  pipe  across  sidewalk  when  husband 
was  without  state  and  they  were  living  apart, 
ho  not  returning  until  after  city  required  daim 
for  injuries  to  be  filed,  wife  could  alone  on  be- 
half of  community  present  claim  to  dty.— 
BlackweU  t.  City  of  Seattle,  167  P.  63. 
4=9816(11)  (Wash.)  In  action  for  injuries  from 
overturning  of  plaintiff's  automobile  truck,  kelil 
daim  filed  with  city  was  suffident  to  warrant 
introduction  of  evidence  showing;  slippery  con- 
dition of  street  at  place  of  accident. — ^Walter* 
V.  City  of  Seattle,  167  P.  124. 
^=>82l(3)  (Wash.)  In  action  for  injuries  from 
overturning  of  plaintiff's  automobile  truck  is 
city  street,  question  of  negligence  held  for  Jury. 
—Walters  v.  City  of  Seattle,  167  P.  124. 
4=9821(4)  (Wash.)  Ordinarily  whether  street  Is 
safe  is  question  for  jury.— Walters  t.  City  of 
Seattle,  167  P.  124, 

4=»82l(20)  (Wash.)  Woman  was  not  negligent 
as  matter  of  law  when,  walking  along  city  side- 
walk in  ordinary  way,  she  tripped  over  water 
pipe  an  inch  in  diameter  placed  an  inch  above 
the  walk.— BlackweU  t.  City  of  Seattle,  16T 
P.  53. 

In  action  against  dty  for  injuries  to  plain- 
tiff when  sho  tripped  over  water  pipe  across 
sidewalk,  question  of  contributory  negligence 
held  for  jury. — Id. 

4=9821(20)  (Wash.)  In  action  for  injuries  from 
ovorturuing  of  plaintiff's  automobile  in  dty 
street,  question  of  contributory  negligence  held 
for  jury.— Walters  y.  City  of  Seattle,  167  P. 
124. 

4=»822(1)  (Wash.)  In  action  for  injuries  from 
overturning  of  plaintiffs  automobile  truck  in 
dty  street,  instructions  on  negligence  and  con- 
tributory negligence  held  not  contradictory.—* 
Walters  v.  aty  of  SeatUe,  167  P.  lai. 

(D}  Defects     or    Obatmctlona    la    Bevrera, 
Dralaa,  and  "Water  Conraea. 

4=9834  (Idaho)  A  munidpality,  as  a  riparian 
owner,  may  construct  a  breakwater  to  protect 
its  property;  but,  if  it  so  obstructs  a  stream 
as  to  divert  it  and  damage  property  of  an- 
other riparian  owner,  it  is  Sable.— Boise  Devel- 
opment Co.  V.  Boise  City,  167  P.  1082. 
Municipality's  liabOi^  for  damage  to  prop- 
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erty  of  another  riparian  owner  does  not  rest 
solely  on  ground  of  negligence,  bnt  upon  broad 
principle  that  no  one  may  so  use  his  own 
property  as  to  invade  like  property  rights  or 
cause  damage  to  anotiier's  property.— Id. 

Xm.  FISCAX.  BIAHAOEBteNT,  PUB- 

UO  DEBT,  SECT^RITIES,  AND 

TAXATIOlt. 

(A)  Fewer  to  Inonr  Indebtedatias  and  Kx- 

penAltarea. 

«=s»864(7)  (Or.)  Action  against  a  city  for  neg- 
ligence in  collecting  and  paying  out  special  pav- 
ing fond,  from  which  plaintiff  was  to  receive 
payment,  cannot  be  defeated  on  ground  that 
charter  indebtedness  limitation  forbade  incur- 
ring indebtedness  for  plaintiCs  payment.— Mor- 
ris V.  aty  of  Sheridan,  167  P.  663. 

(B)  AdmlnlatratloB     In     Qeneral,     Appro* 
prlatlons,  'Wmrranta  and   Payment. 

9=>902  (Or.)  Warrants  issued  by  mnnicipality 
for  payment  out  of  a  particular  fund,  being  non- 
negotiable  promissory  notes,  are,  on  assignment 
to  a  bona  ode  holder,  open  to  all  defenses  avail- 
able against  original  party.— Morris  v.  City  of 
Sheridan,  167  P.  693. 

€=>905  (Or.)  Assignment  of  warrants  issued 
by  a  municipality  on  a  special  fund,  which  were 
nonnegotiabie  Instruments,  carries  with  it  a 
right  to  sue.— Morris  v.  City  of  Sheridan,  167 
P.  593. 

(C)  Bonds  and  Otiier  Seonrltles,  and  8tnk> 

Inc    Funds. 

«=»9ri  (Or.)  L.  O.  L.  SS  3246-3253,  providing 
that  certain  special  assessments  can  be  bonded, 
do  not  include  bonds  for  water  main8.-^oIby 
V.  City  of  Medford,  167  P.  487. 

L.  O.  L.  M  3245-3253,  proriding  for  issu- 
ance of  bonds  to  cover  special  henefit  assess- 
ments, contemplates  that  such  bonds  shall  be 
regarded  as  liabilities  of  the  city,  which  the 
city  must  pay,  without  regard  to  whether  the 
assessments  nave  been  or  can  be  collected.— Id. 

(D)  Taxes    and    Otiier   Revenne,    and    Ap- 

plication Thereof. 

9=3964  (Or.)  A  general  tax  by  a  city  to  pay 
Interest  on  bonds  issued  to  cover  special  benefit 
assessments,  under  L.  O.  L.  fj  3245-325S,  held 
not  invalid;  the  bonds  being  a  debt  of  the  city. 
—Colby  V.  City  of  Medford,  167  P.  487. 
9=9985  (Nev.)  Special  fund  set  apart  from  tax- 
es for  general  purposes  by  St.  1915,  c.  184,  J  6, 
amending  art  12,  S  10,  subd.  3.  of  Reno  (5ity 
Charter  of  1903,  as  amended  by  St.  1906,  c.  71, 
after  its  repeal  by  St.  1917,  c.  76,  might  be  trans- 
ferred by  city  to  its  gener^  fund.— City  of  Beno 
▼,  Stoddard,  167  P.  317. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  9=»695-819. 

NAMES. 

«=>I0  (Or.)  Laws  1918,  c.  164,  i  1,  fteW  to 
require  all  interested  in  a  business  done  un- 
der an  assumed  name  to  sign  and  acknowledge 
the  certificate  required  to  be  filed. — Balfour  v. 
Knight,  167  P.  484. 

9=9 10  (Wash.)  The  mere  bringing  of  action  by 
a  nonresident  does  not  constitute  doing  business 
within  Rem.  Code  1915.  jl  8369,  providine  no 
persons  shall  conduct  business  under  assumed 
name  without  filing  certificate. — Singmaster  v. 
Hall,  107  P.  136. 


NAVIGABLE  WATERS. 

See  Nuisance,  9=>72;  Waters  and  Water 
Conraes. 

n.  ULirDS  VITDER  'WATER. 

«=>37(4)  (Or.)  The  title  of  the  owner  of  tide- 
lands,  coming  to  him  from  the  state,  is  im- 
pressed with  the  jus  publicum  or  public  owner- 
ship, which  was  retained  by  the  state,  and 
which  includes  the  public  rights  of  navigation 
and  fishery.— Johnson  v.  Jeldness,  167  P.  798. 

in.  BIFARXAR  AKD  I.ITTORAI. 

BIGHTS. 

9=>39(2)  (Or.)  The  owner  of  tide  lauds  on  a 
navigable  stream  cannot  be  deprived  of  his 
rights  to  draw  seines  along  his  lands  by  erec- 
tion of  fish  traps  by  private  individuals  under 
federal  license  on  the  theory  that  such  persons 
are  acting  under  the  jus  publicum.— Johnson 
T.  Jeldness,.  167  P.  798. 

Act  Cong.  Feb.  14,  1859,  I  2,  as  to  freedom 
of  navigable  waters  is  merely  declarative  and 
preservative  of  the  jus  publicum,  including  the 
public  rights  of  navigation  and  fishery;  but  a 
freeholder  whose  close  abuts  upon  such  wa- 
ters is  entitled  to  the  aid  of  the  courts  to 
maintain  his  right  against  invasion  by  private 
persons  in  their  own  interests.— Id. 

NECESSARIES. 

See  Husband  and  Wife,  9=3l9;  Infants,  9=a 
60. 

NEGLIGENCE. 

See  Appeal  and  Error,  9=9882;  Carriers,  9=> 
158,  218,  303-320;  Electricity;  Explosives; 
Master  and  Servant,  9=>118-296,  301;  Mu- 
nicipal Corporations,  €=370S,  708,  724-834; 
Railroads.  «=s>297,  377;  Street  Railroads, 
9=85-118. 

tV.  ACTIONS. 

(A)   RiKbt  of  Action,  Partlea,  Preliminary 
Proceedlnss,  and  Pleadln*. 

9=111(3)  (Cal.)  Negligence  may  be  charged 
in  general  terms;,  but  it  must  ,appear  from  the 
facts  averred  that  the  negligence  caused  or  con- 
tributed to  the  injury. — Ingalls  v.  Monte  Ciis- 
to  Oil  &  Development  Co.,  167  P.  887. 
9=>II9(7)  (Utah)  In  determining  the  question 
of  contributory  negligence,  the  Jury  are  not 
limited  to  the  acts  of  negligence  described  in 
Uie  complaint,  but  may  consider  any  fact,  in- 
ference, or  circumstance  disclosed  by  the  evi- 
dence.—Kent  V.  Ogden,  Ii.  &  I.  By.  Oo^  167 
P.  666. 

(B)   Bvidenoe. 

9=>I2I(2)  (Colo.)  Although  general  rule  !■ 
diat  negligence  will  not  be  inferred  from  hap- 

f>en!ng  of  accident,  the  law  recognizes  certain 
egal  presumptions  in  certain  eases. — Velotta 
V.  Yampa  VaUey  Coal  Co.,  167  P.  971. 

(O)  Trial,  Jndvment,  and  Review. 

9=>I36(9)  (Utah)  Contributory  negligence  is  a 
question  for  the  court,  where  there  is  but  one 
reasonable  inference  to  be  drawn  from  the  facts 
and  circumstances  disclosed  by  the  testimony. — 
Steggell  V.  Salt  Lake  &  U.  B.  Co.,  167  P.  237. 

9=136(26)  (Wash.)  Before  court  may  take 
from  jury  question  of  contributory  negligence, 
acts  must  be  so  palpably  negligent  that  there 
can  be  no  two  opinions  concerning  them.— 
Walters  v.  City  of  Seattle,  167  P.  124. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes;    Corporations,  9s>414. 
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NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  <3=>938,  930;    New  Trial, 
«s»102-108. 

NEW  PROMISE. 

See  Bankruptcy,   ^ss>4S4;    Ldmitation  of  Ac- 
»146. 


tions, 


NEW  TRIAL 


■See  Appeal  and  Error,  <S=3281-302,  887,  U77; 
Criminal  Law,  «3s913-958,  1064,  1075. 

I.  MATURE  AND  SCOPE  OF  ItEMEDT. 

«=>2  (Okl.)  Motion  for  a  new  trial  to  review 
order  denying  a  motion  to  set  aside  a  judgmeot 
is  imautliorized  by  statute.— Continental  Gin 
Co.  V.  Arnold,  167  P.  613. 

jx.  oRoxnms. 

(B)  Irrevvlarttlea    or    Detects    In    Verdio* 
or  Flndln0«. 

€=s>S8  (Wasli.}  New  trial  for  irregularity  in  re- 
turn 01  verdict  held  to  hare  been  properly 
granted;  jury  baring  found  damages  for  plain- 
tiff on  but  one  of  liis  two  causes  of  action. — 
MUes  r.  Mead,  167  P.  106. 

(F)   Terdtet  or  Flndinacs  Contrarr  te  Law 
or  BTldenee. 

9=375(1)  (Wash.)  A  new  trial  for  inadequacy 
of  damages  will  not  be  granted  on  the  applica- 
tion of  the  party  against  whom  they  are  award- 
ed.-^Donnier  r;  H.  H.  Martin  Lumber  Co.,  167 
P.  1105. 

(H)  Nerrlx    Dlaeovered    Bvldenoe. 

<S=»I02(1)  (Idaho)  Under  Rer.  Codes,  {,4439, 
subd.  4,  a  new  trial  for  newly  discovered  evi- 
dence cannot  be  granted  unless  the  affidavits  in 
support  of  the  motion  show  that  such  evidence 
could  not,  with  reasonable  diligence,  have  been 
discovered  and  prodaced  at  the  trial. — Amonson 
V.  Stone,  167  P.  1029. 

4=»I04(1)  (Or.)  New  trial  cannot  be  {{ranted 
on  account  of  newly  discovered  cumulatire  evi- 
dence.—Portland  &  Oregon  City  Ry.  Co.  v. 
Sanders,  167  P.  564. 

«s>l08(5)  (Wash.)  Newly  discovered  evidence 
as  to  injured  person's  condition  on  a  certain 
day  held  not  sufficiently  imi>ortant  to  require 
new  trial.— Dahlstrom  r.  Northern  Pae.  Ry. 
Co.,  167  P.  1078. 

m.   PROCEEDINGS    TO    PROCTJRE 
NEW   TRIAZ.. 

«s>l2l  (Nev.)  Respondent  becoming  party  to 
trial  court's  order  extending  time  in  which 
plaintiff  might  file  his  notice  of  intention  to 
move  for  a  new  trial  thereby  waived  objection 
that  such  notice  was  not  served  within  time  pre- 
scribed by  law. — Green  v.  Hooper,  167  P.  23. 

A  party  may  waive  his  riglit  to  object  to  pro- 
ceedings preliminary  to  a  motion  for  a  new  trial, 
or  that  they  have  not  been  taken,  filed,  or  served 
wiUiin  time  prescribed  by  rule  or  statute. — Id. 
(8s»l23  (Utah)  Under  Comp.  Laws  1907,  S 
3294,  proponents'  second  notice  of  motion  for 
new  tnai,  filed  more  than  five  days  after  jury 
returned  special  verdict,  though  within  fire  days 
after  jud^nent  denying  probate  was  entered, 
was  properly  stricken  from  files  as  filed  too  late. 
—In  re  Hansen's  WUl.  167  P.  256. 
9=>I28(5)  (Okl.)  A  motion  for  a  new  trial  be- 
cause "the  verdict  is  contrary  to  law,"  because 
of  Insufficiency  of  evidence,  adds  nothing  to  the 
further  ground  that  the  verdict  is  not  sustained 
by  sufficient  evidence. — Norman  v.  Liambert,  167 
P.  21."?. 

9=>I50(2)  (Or.)  Where  defendants  were  de- 
nied postponement  and  then  moved  for  new 
trial  on  ground  of  newly  discovered  testimony, 
motion  for  new  trial  cannot  be  granted  where 
there  was  qo  showing  that  witnesses  who  made 


affidavits  as  to  their  knowledge  would  appear 
and  testify  to  facts  deposed.— Portland  &  Ore- 
gon City  Ry.  Co.  v.  Sanders,  167  P.  564. 
«=>I63(1)  (Wash.)  Court  granting  new  trial 
for  irregularity  in  return  of  rerdict  on  but  one 
of  two  causes  of  action  arising  out  of  same 
transaction  held  to  have  acted  within  its  discre- 
tion in  granting  new. trial  on  both  causes  of  ac- 
tion to  stand.— MUes  v.  Mead,  167  P.  106. 

NOMINAL  DAMAGES. 

See  Appeal  and  Krror,  4=31171. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  €=>199. 

NONRESIDENTS. 

See  Process,  ®=362. 

NONSUIT. 

See  Appeal  and  Error,  <S=>1061;  Dismissal  and 
Nonsuit. 

NOTES. 

See   Banks   and  Banldng,   9=>100;    Bills  and 

Not«s. 

NOTICE. 

See  Appeal  and  Error,  «=>414-480,  568;  As- 
signments. i8=>57;  Guaranty,  ®=»7;  Land-, 
lord  and  Tenant,  ®=»57;  Lis  Pendens;  Mu- 
nicipal Corporations,  ^s>294,  812;  Principal 
and  Surety,  «s>123;  Sales,  <e=>445;  Taxa- 
tion, «=3>704;  Vendor  and  Purchaser,  4s9229, 
2S1. 

NOVATION. 

<S=»3  (CaLApp.)  In  view  of  Wv.  Code,  {  1531, 
subd.  2,  and  section  2794,  subd.  3,  there  can  be 
no  novation  substituting  new  debtor  for  old 
without  release  of  original  debtor,  where  agree- 
ment with  person  substituted  is  not  in  writ- 
ing.—Bmmett  V.  Coons,  167  P.  888. 
®=>I2  (CaLApp.)  Evidence  held  to  support 
finding  of  novation  of  debtors.— Emmett  t. 
Coons,  167  P.  888. 

NUISANCE. 

See.  Explosives;  'Waters  and  Water  Coorsea, 
<3=3l02. 

U.  PUBLIC   NUTSANOES. 

(A)  Nature  of  Ininrr,  and  Litalillltr  Tbere. 

tor. 

4=360  (N.M.)  Within  reasonable  limits.  Leg- 
islature has  power  to  declare  certain  uses  of 
property  nuisance,  and  such  use  thereupon  be- 
comes nuisance  per  se.— Eccles  v.  Ditto,  167  P. 
726. 

(B)  Rl^lita  and  Kemedlea  of  Private  Per- 

■ona. 

4=>72  (Or.)  The  owner  of  tide  lands  on  a 
navigable  stream  sutters  such  special  damage 
by  invasion  of  his  right  of  access  to  his  prop- 
erty that  he  may  sue  to  enjoin  encroachment, 
since  his  right  of  access  attaches  equally  to 
every  part  of  his  shore  line. — Jolinson  v.  Jeld- 
ness,  167  P.  798. 

(C)   Abatement   and   In|anetlon. 

4=»78  (N.M.)  Public  officer  authorized  by  stat- 
ute  may  peaceably  enter  upon  land  where  pub- 
lic nuisance  is  maintained,  and  remove  or  abate 
nuisance,  doing  no  greater  injury  than  is  nec- 
essary to  abate  it— Eccles  v.  Ditto,  167  P. 
726. 

4s»88  (N.M.)  In  the  exercise  of  the  state's 
police  power,  it  may,  by  statute,  provide  that 
cost  of  abating  nuisance  shall  be  assessed 
against  property  of  owner  by  whom  it  is  main- 
tained.— Bcdes  v.  Ditto,  167  P.  726. 
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OBJECTIONS. 

See  Abatement  and  Kevival,  9=>8f>;  Appeal 
and  Error,  <3=>181-241,  293,  1079:  Criminal 
Law,  «=»1037,  1038;  Pleading,  «=>417,  418; 
Set-Off  and  Counterclaim,  $=354. 

OBLIGATION  OF  CONTRACTS. 

See   Constitutional  Law,  <8=»113-127. 

OBSTRUCTIONS. 

See  Easements,  <S=>71;  Municipal  Corpora- 
tions, <©=s>7e2-822;  Waters  and  Water  Cours- 
es,  9=951. 


OFFER. 


See  Rewards. 


OFFER  OF  PROOF. 

See  Trial,  «=941-91. 

OFFICERS. 

See  Corporations,  <g=»288-SUB;  Conrt  Commis- 
sioners; Judges;  Justices  of  the  Peace;  Re- 
ceivers; Schools  and  School  Districts,  $=» 
47,  48;    States,  iSssSO;    Taxation,  «=»319. 

U  APPOUTTMENT,      QUALIFICATION, 

AND   TENURE. 

(O)  Reslsiiatlon,  §aap<!nBloB,  or  Removal. 

«=s>70'/2  INew,  ToL  17  Key-No.  Series]. 

(Wash.)  In  proceedings  to  recall  county  com- 
missioner, heti,  electors  signing  petition  for 
special  election  could  properly  withdraw  names. 
— Ewninger  v.  Nellor,  167  P.  57. 

In  proceedings  for  recall  of  county  commis- 
sioner, held,  withdrawal  of  names  from  peti- 
tion for  recall  election  was  timely,  where  made 
before  day  set  by  county  auditor  for  canvassing 
petitions. — Id. 

In  proceedings  for  recall  of  county  commis- 
sioner, held,  petitions  withdrawing  names  on  re- 
call petitions  were  properly  considered  by  county 
auditor,  although  names  thereon  were  not  initial- 
ed as  required  of  signatures  on  recall  petitiona 
—Id.  • 

m.   RIGHTS.  POWERS,  DUTIES,  AND 
IiIABHiITIES. 

«=>  100(1)  (Cal-App.)  St.  1915,  p.  137»,  amend- 
ing Pol.  Code,  {  4&1,  by  increasing  salary  of 
certain  officers,  not  indicating  increase  was  not 
intended  by  change  of  constable's  compensation 
from  fee  to  salary,  will  be  presumed  intended  to 
have  a  uniform  operation,  and  so  not  to  apply 
to  any  of  the  officers  during  their  terms  com- 
menced.—Keith  ▼.  Ramsey,  167  P.  408. 

<S=3lOO(2)  (CaLApp.)  A  constable  of  a  town- 
ship is  within  Const,  art.  11,  §  9,  inhibiting  in- 
crease, during  his  term  of  office,  of  the  compen- 
sation of  a  county,  dty,  town,  or  municipal  of- 
ficer.—Keith  V.  Ramsey,  167  P.  408. 

opmioN. 

See  Appeal  and  Error,  9=»757;  Libel  and 
Slander,  «=>22. 

OPINION  EVIDENCE. 

Seie  Criminal  Law,  «s»472,  i494;  Evidence, 
<e=»471-«46. 

OPTIONS. 

See  Mines  tnid  Minerals,  «s»53;  Vendor  and 
Purchaser,  «=984.  ' 

ORAL  MOTIONS. 

See  Criminal  Law,  «=>180. 


ORDERS. 

See  Appeal  and  Blrror. 

ORDINANCES. 


See  Licenses,   €=»7; 
<e=»105,  108,  304. 


Municipal  Corporations, 


OVERDRAFTS. 

See  Banks  and  Banking,  <&=>150. 

PARDON. 

<8=5>4  (Or.)  Under  Laws  1911,  p.  152,  court 
held  not  to  have  abused  discretion  in  refusing 
parole,  though  jury  recommended  leniency  and 
nine  of  them  made  affidavit  that  they  would 
not  have  agreed  to  the  verdict  if  they  had 
known  the  court  would  not  parole  defendant. 
—State  ▼.  Ausplnnd,  167  P.  1019. 

PARENT  AND  CHILD. 

See  Bastards;  Criminal  Law,  «=a564;  Death, 
«=»24;   Guardian  and  Ward;   Infanta. 

PAROL  EVIDENCE. 

See  fMdence,  <3=>408-448. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

I.   PLAINTIFFS. 
(A)   Peraoma  "Who  May  or  Hnat  Sue. 

«s>6(2)  (OU.)  The  test  of  whether  one  is  the 
real  party  in  suit  is.  Does  he  satisfy  the  caU 
for  the  person  who  has  the  rie;ht  to  control  and 
receive  the  fruits  of  the  litigation? — Stinchcomb 
V.  Patteson,  167  P.  619. 

(B)  Joinder. 

<S=>18  (Okl.)  Under  Rev.  Laws  1910,  {}  4681, 
4G90,  all  parties  united  in  interest  as  parties 
plaintiir  in  the  subject-matter  of  the  litigation 
must  be  joined  as  plaintiff. — Stinchcomb  v.  Pat- 
teson, 107  P.  619. 

PARTITION. 

n.   ACTIONS   FOR    PARTITION. 

(B)  Proceedlnsra   and   Relief. 

<S=s>94(3)  (Cal.App.)  Where  partition  suit  Is 
referred,  report  of  referee  as  to  value  of  lands 
is  merely  advisory,  and  conrt  may  disrerard 
it  and  determine  value  on  another  basis.— Mac- 
Donald  V.  Bemal,  167  P.  902. 

PARTNERSHIP. 

See  Costs,  $»71;   Mines  and  Minerals,  4=>89. 

H.  THE   FIRM,   ITS   NAME,   POWERS, 
AND   FROPERTT. 

$=>63  (Cal.App.)  A  partnership  is  not  a  per- 
son separate  from  its  component  members  in 
the  sense  that  a  corporation  is  a  separate  en- 
tity.—Pe<^le  V.  Maljan,  167  P.  547. 

ni.  MUTUAL   RIGHTS,  DUTIES,   AND 

LIABILITIES  OF  PARTNERS. 

(C)   Aetiona   Between  Pmrtnera. 

9=9 1 07  (Utah)  Where  there  are  no  partnership 
liabilities,  and  there  is  notbing  requiring  ac- 
counting between  partners,  one  can  maintain 
action  against  other  to  recover  share  of  pro- 
ceeds of  partnership  business. — Mills  v.  Gray, 
167  P.  358. 
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IV.  BIGHTS  AKD   UABXI.ITIES  Ag 
TO  THIBS  PERSONS. 

(A)  Repreaentntlon    of    Klrm    br    Partnen 

«=»i25  (Cal.App.)  The  relations  of  partners 
to  persons  who  oecopy  toward  the  partnership 
the  relation  of  principal  are  those  of  principal 
and  agent  in  view  of  Civ.  Code,  {  2443.— Peo- 
ple V.  Maljan,  167  P.  547. 
«=al43  (Cal.)  Action  to  recover  deposit,  made 
under  mistaken  belief  that  contract  for  pur- 
chase of  land  had  been  made  will  not  lie  against 
partnership  with  which  plaintiff  believes  he 
has  contracted,  but  only  against  member  who 
owns  land  and  received  deposit.— Bom  v.  Castle, 
167  P.  138. 

^9 1 57(1)  (Kan.)  Partner  may  not  escape  his 
liability  as  such  by.  declaring  that  he  will  not 
be  liable  for  partnership  acts,  when  he  remains 
member  of  the  firm  and  allows  it  to  continue 
acts  to  which  he  objects.— Barber  v.  Emery, 
167  P.  1044. 

(B)  Ifatare  and  Bztent  of  Firm  Uabllltif*. 

<8=9|75  (CaLApp.)  A  partnership  as  an  entity 
cannot  be  charged  with  embezzlement,  and  the 
party  charged  therewith  must  be  the  partner 
who  converted  the  funds. — People  v.  Maljan, 
167  P.  547. 

VI.  DEATH  OF  PARTNER.  AND  SUR- 
VIVING PARTNERS. 

<S=>2SI  (Wash.)  Where  survivors  acquiesced 
in  conducting  of  business  of  partnership  estate 
by  a  survivor  as  administrator,  they  cannot 
complain.— In  re  Campbell's  Estate,  167  P.  905. 
Assuming  that  survivor  as  administrator  had 
no  right  to  condftct  partnership  business,  sur- 
vivors who  bigned  agreement  settling  all  con- 
troversies cannot  complain  of  anything  that 
happened  prior  to  agreement.— Id. 

VII.   DISSOLUTION,   SETTI.EMENT, 

AND  AOOOUNTINO. 

(B)  RtKbta,  Fo-tvera,  and  Llabilltlea  after 

DIaaoIatlom. 

^=3285  (Cal.App.)  Civ.  Code,  |  2462,  providing 
that  copartner  authorized  to  act  in  liquidation 
cannot  create  new  obligations  in  name  of  firm 
expresses  general  rule  that  partner  has  no  im- 
plied authority  to  bind  partners  to  new  obliga- 
tions after  dissolution. — Steinbach  v.  Smith,  167 
P.  180. 

In  view  of  Civ.  Code,  {  1427,  where,  after  dis- 
solution  of  firm,  liquidating  partner  borrowed 
money  with  which  he  paid  debts  of  firm  contract- 
ed before  dissolution,  partner  who  had  left  firm 
was  liable  for  money  borrowed,  though  he  was 
not  liable  on  notes  given. — ^Id. 
^=>286  OCal.App.)  Liquidating  partner  has  no 
authority  after  dissolution  to  sign  notes  in  name 
of  firm  for  money  borrowed  to  pay  partnership 
debts.— Steinbach  ▼.  Smith,  167  P.  189. 

(D)   Actions  for  Diaaolntloa  and  Aeoonat- 
ttkg. 

e=>327{S)  (Or.)  In  a  law  action  on  notes, 
where  hahility  iis  so  inextricably  involved  with 
a  partnership  transaction  that  nothing  short 
of  an  accounting  could  furnish  data  necessary 
to  determine  the  issues  of  the  action  at  law, 
a  cross-bill  in  equity  for  an  accounting  is  prop- 
er.—Jones  V.  Skiles,  167  P.  605. 

PART  PAYMENT. 

See  Accord  and   Satisfaction,   €=»8;    Limita- 
tion of  Actions,  4=>163. 

PASSENGERS. 

See  Carriers,  «=>23S-34g. 

PASSION. 

See  Appeal  and  Error,  4=»1004. 


PAYMENT. 

See  Accord  and  Satisfaction;  Bankruptcy,  4=9 
434;  BQls  and  Notes,  «=»440;  Compromise 
and  Settlement;  Corporations,  4=»5to,  628; 
Executors  and  Administrators,  4=9229,  241, 
503;  Gaming,  4=926;  liimitation  of  Actions. 
4=>163;  Municipal  Corporations,  4=9372, 
622;  Receivers,  4=9l52;  Sales,  4=9l87<  Sub- 
rogation:   Taxation,  4=9528,  538;    Tender. 

V.  REOOVERT  OF  PAYMENTS. 

4=989(6)  (Cal.)  In  a  railroad's  action  against 
its  contractor  for  work  on  its  right  of  way  to 
recover  excessive  payments  made  by  mistake, 
evidence  held  sufficient  to  show  mistiike. — Atch- 
ison, T.  &  S.  F.  By.  Co.  v.  West,  167  P.  868. 

PENALTIES. 

See  Usury,  4=9l43. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival,  4=98;  Lis  Pen- 
dens. 

PERJURY. 

L  OFFENSES    AND  RE8PONSIBIIJTT 
THEREFOR. 

4=9ll(2)  (Colo.)  False  testimony  may  be  ma- 
terial, not  only  when  directly  connected  with 
main  issue,  but  also  whenever  it  tends  to  es- 
tablish any  relevant  fact  in  cliain  of  proof. — 
People  V.  Howland,  167  P.  961. 

whatever  testimony  is  relevant  in  case  is  so 
far  material  as  to  render  one  who  has  know- 
ingly and  willfully  testified  fcdsely  in  regard 
thereto  guilty  of  perjury.— Id. 
4=9l  I  (7)  (Colo.)  Materiality  of  defendant's 
folse  testimony,  before  a  grand  jury  investigat- 
ing charge  of  bribery,  as  to  source  of  certain 
money  received  by  him,  did  not  depend  upon 
grand  jury's  subsequent  action,  or  on  whether 
defendant  was  party  to  bribery.— People  ▼. 
Howland,  167  P.  961. 

False  statements  by  witness  are  sufficiently 
material  to  issue,  to  sustain  prosecution  for 
perjury,  where  such  statements  may  probably 
nave  infiuenced  grand  jury  in  reauiing  their 
conclusions. — Id. 

4=9 1 5  (Colo.)  The  result  of  proceedings  in 
which  false  testimony  was  given  does  not  af- 
fect one  who  has  sworn  falsely.- People  T. 
Howland,  167  P.  961. 

n.  pRosEctmoN  and  pttnishment. 

4=9l9(l)(0kl.Cr.App.)  In  an  information  for 
perjury,  inducement  may  be  pleaded  in  general 
terms  as  under  Rev.  liiws  1910,  S  5753,  such 
matters  are  not  required  to  be  pleaded  with  the 
same  precision  as  the  averments  charging  the 
offense  itoelf.— Williams  v.  State,  167  P.  768. 

PERPETUITIES. 

«3>6(3)  (Cal.)  Will  giving  residue  in  tmst  for 
testator's  children  and  their  issue  held  to  create 
future  interest  which  suspended  absolute  power 
of  alienation  for  longer  period  than  during  con- 
tinuance of  lives  in  being  at  death  of  testator 
in  violation  of  Civ.  Code,  SS  716,  716,  749.— In 
re  Whitney's  Estate,  167  P.  399. 
4=9(1)  (Gal.)  Provisions  of  will  held  in  viola- 
tion of  Civ.  Code,  H  722-726,  forbidding  ac- 
cumulation of  income  except  for  benefit  of  mi- 
nors in  being  during  their  minonty.^n  ro 
Whitney's  Estate,  167  P.  890. 

PERSONAL  INJURIES. 

See  Carriers,  4=.'?0S-32O;  Explosives;  Mas- 
ter and  Servant,  4=»n8-286;  Municipal  Cor- 
porations, 4=>762-822;  Negligence;  Rail- 
roads, 4=297,  377;  Street  Railroads,  4=» 
103-118;    Trial,  4=?51.  252,  253,  260. 
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Fleadins 


PETITION. 

See  Appeal  and  Error,  ^=al039;  Bankruptcy, 
«=M0O. 

PIANOS. 

See  Husband  and  Wife,  «=>19,  26S. 

PICKETS. 

See  Injunction,  ^=>228. 

PLEADING. 

See  Interpleader. 

For  plcacUngs  iu  particular  actioiia  or  proceed- 
ings, see  also  the  Tarioua  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
App:;al  and  Error. 

I.  FORM  Aim  AIXEOATIONS  IM 
OENEBAL. 

*=8(20)  (Wash.)  Allegationa  of  plaintiff  in  for- 
mer action  that  she  was  damaged  because  of 
seduction,  and  in  this  one  that  she  was  damae^ 
because  of  breadi  of  promise,  must  be  regarded 
as  conclusions.— Rieger  v.  Abrams,  167  P.  7a 

n.   SEOX.AKATXON.    GOMPUlXirr.   PE. 
TITIOir.  OR  STATEICENT. 

«=952(2)  (Utah)  Complaint  in  stockholders' 
action  held  to  improperly  join  in  a  single  state- 
ment causes  of  action  to  enjoin  and  set  aside 
different  assessments  oa  the  stock  of  the  cor- 
poration.—Blake  T.  Boston  Development  Co., 
167  P.  672. 

In  action  by  corporation  or  stockholders 
against  officers  for  accounting,  held  that  wrong- 
ful acts  charged  against  the  same  individuals 
may  be  incorporated  in  one  statement  in  the 
complaint,  however  numerous  or  involved. — Id. 


tive  matter  amounting  to  a  denial  only  ot  the. 
matters  set  up  in  the  plea,  Intervener  need  not' 
file  a  denial  of  such  affirmative  matter. — Farm- 
ers' State  Bank  of  Ada  v.  Keen,  167  P.  207. 
®=>I77  (Or.)  Where  plaintiff  declared  on  debts 
assigned,  and  defendant  denied  the  assignment 
or  notice  thereof  and  pleaded  payment  to  the. 
assignor,  plointifTs  reply  that  defendant's  plea 
of  settlement  ought  not  to  prevail  because  the 
settlement  was  based  on  a  parol  agreement  on 
his  part  which  he  failed  to  perform  was  not  in- 
consistent vrith  the  complaint — Pennings  v. 
Giboni,  167  P.  W8. 

V.   DEMURRER  OR  EXCEPTTOIT. 

<S=9l93(6)  (Or.)  In  action  against  amusement 
company  by  purchaser  of  ticket,  heM  complaint 
was  demurrable  under  L.  O.  Ij.  §  68,  making  de- 
murrer the  method  of  attacking  misjoinder  of 
causes  of  action. — Allen  v.  People's  Amusement 
Co.,  167  P.  272. 

^=»204(3)  (N.M.)  Demurrer  to  entire  declara- 
tion or  complaint  made  up  of  separable  parta 
must  be  overruled  if  any  one  of  the  counts  or 
parts  is  good  as  against  it. — Kleiner  v.  O'Kd- 
ley,  167  P.  1. 

<S=>2!4tl)  (Or.)  On  a  demurrer  to  a  complaint, 
the  allegations  in  the  complaint  must  be  assum- 
ed to  be  true.— Jones  v.  Skiles,  167  P.  505. 

VI.   AMEmOED   Ain>   Sin>PI,EMEirTAl, 
PLEADINGS  AMD  REPIJiADER. 

&=>243  (Colo.)  Bight  to  amend  complaint,  aft- 
er leave,  is  limited  to  a  correct  expression  in 
legal  form  of  cause  of  action  which  has  there- 
tofore been  inaccurately  or  insufficiently  ex- 
pressed.—King  V.  Mflner,  167  P.  957. 
^=»248(5)  (Wash.)  In  action  on  policy  of  ma- 
rme  insurance,  amendment  of  complaint  at  be- 
ginning of  trial  by  pleading  estoppel  against 


<9=»52(2)  (Dtah)  In    action    by    purchaser    of    insurer  held  not  erroneous,  where  insurer  did 


lots  in  a  townsite,  failure  to  survey,  plat,  and 
record  the  lots  and  to  furnish  abstracts,  deeds, 
and  bonds,  held  but  one  cause  of  action,  and 
not  required  to  be  separately  stated  by  Oomp. 
I*W8  1907.  {  2961.— Felt  City  Townsite  Co.  v. 
Felt  Inv.  6o.,  167  P.  835. 

In  action  by  vendee  of  townsite  lots  for 
breaches  of  contract  by  corporate  vendor,  cause 
of  action  against  either  defendants  for  appro- 
priating certain  proceeds  of  sales  held  requir- 
ed to  be  aeparately  stated  by  Comp.  Laws  1807, 
I  2961. — Id. 

In  action  by  vendee  of  townsite  lots  for 
breach  of  contract,  statutory  penalty  for  •ell- 
ing  lots' before  they  were  platted  held  a  sepa- 
rate cause  of  action  to  be  separately  stated. 
—Id. 

^372  (Colo.)  Prayer  for  relief  forms  no  part 
of  statement  of  cause  of  action.— King  v.  Slil- 
ner,  167  P.  957. 

*=972  (Okl.)  Prayer  for  relief  is  not  condn- 
sive  as  to  character  of  petition,  nor  as  to  re- 
lief that  plaintiffs  may  be  allowed.— Myler  v. 
Fidelity  Mut  Life  Ins.  Co.  of  Philadelphia,  167 
P.  601. 

™*  ^SHAS  "^"f?*^^  OBOSS^OM. 

PI.AnrT,  AND  ajTPidavix 

OF  DEFENSE. 

(B)   Set-OS,  Counterclaim,  and  Croas-Oom- 

Vlalnt. 

<»=>I44  (Okl.)  In  suit  to  recover  upon  notes 
and  to  foreclose  mortgage  on  realtv,  fourth 
paragraph  of  defendant's  answer  AeW  to  state 
facts  sufficient  for  exercise  of  jurisdiction  in 
eQ"i«7  to  decree  set-off.— CaldweU  v.  Stevens, 
167  P.  610. 

!▼•  KEPUOATIOJC  OR  REPLY  AND 
SUBSEQITEirT  PLEADINGS. 

«=>I65  (OkL)  Where  answer  to. plea  of  inter- 
vention contaus  a  general  denial,  and  afSrma- 


not  claim  surprise  and  ask  for  continuance. — 
Reynolds  v.  Canton  Ins.  Office,  limited,  of 
Hong  Kong,  China,  167  P.  1115. 
<S=>248(17)  (Colo.)  Second  amended  complaint 
mcreasing  ad  damnum  in  action  for  false  im- 
prisonment and  malicious  prosecution  was  not 
"departure."— King  v.  Milner,  167  P,  957. 
®=>250  (Colo.)  Amended  complaint  in  action 
for  false  imprisonment  and  malicious  prose- 
cution increasing  ad  damnum  did  not  state  new 
cause  of  action.— King  v.  Milner,  167  P.  957. 
Amendments  increasing  ad  damnum  are  al- 
lowable.— Id. 

«=>252(1)  (Utah)  In  action  against  railroad  for 
damages  to  shipment  of  horses,  verdict  held  not 
ezceasive  on  ground  that  plaintiff's  amendment 
of  complaint  to  limit  territory  within  which 
damages  were  claimed,  thus  eliminating  horse  in- 
jured outside  territory,  reduced  damages  claimed 
below  amount  of  verdict— Dee  v.  San  Pedro.  L. 
A.  &  S.  L.  E.  Co.,  167  P.  246. 
^»253  (Colo.)  There  was  no  abuse  of  discre. 
tion  m  refusing  defendant  20  days  to  plead  to 
an  amended  ejectment  complaint  which  enlarged 
the  prayer  for  relief  where  he  was  offered  a 
reasonable  time  to  meet  issues  raised  by  amend-  • 

X^VT'^U'®'  '•  ^'*y  '^^  County  of  Denver 
167  P.  767, 

<Sp26(  (Okl.)  The  |^«nting  or  refuaal  of  per- 
mission to  amend  is  within  trial  court's  discre- 
tion, which  is  not  abused  by  refusal  to  permit' 
trial  amendment  to  answer  substantially  chang- 
ing the  defense.— Dill  v.  Malot,  167  P.  219. 

VU.   SIGNATURE  AND  VERIFICA- 
TION. 

^301(3)  (Utah)  Under  Comp.  Laws  1907,  i 
Mta,  verification  of  defendant's  answer  as  "true 
to  the  best  of  his  knowledge,  information,  and 
belief  venfied  no  direct  or  positive  denial  of 
the  truth  of  allegations  of  complaint.— Brewer 
V.  Bomney,  167  P.  366. 
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Monovs. 

r 360(3)  (Dtab)  While  a  defendmnt's  motion 
Judipnent  on  the  pleadings  i*  not  strictly 
proper,  aach  motion  may  be  treated  as  a  gen- 
eral demnrrer.— Cobum  v.  Bartholomew,  167  F. 
1166. 

«b399(2)  (Colo.)  Oo  leave  to  amend  com- 
plaint, U  amended  complaint  is  but  repetition 
ot  original,  motion  to  strike  is  well  taken.— 
King  TTMUner,  167  P.  957. 

Second  amended  complaint,  in  action  for  false 
Imprisonment  and  mafidous  prosecution,  held 
not  repetition  of  first  amended  complaint,  so 
tliat  it  could  not  be  stricken  on  tliat  ground.— Id. 
«s>3e8  (truh)  Under  Comp.  Laws  1807,  fi 
2961,  2962,  objection  that  causes  of  action  are 
not  separately  stated  may  be  raised  by  motion. 
—Felt  City  Townsite  Co.  t.  Felt  Inr.  Co.,  167 
F.  83S. 

A  motion  to  require  plaintiff  to  8eparate|y 
state  distinct  canses  of  action  was  too  indefi- 
nite where  it  was  not  specific  as  to  the  causes 
of  action  which  defenoani  claimed  the  com- 
plaint contained. — ^Id. 

XII.  ISSUZa.  PROOF,  ANB  VAKIAKOE. 

«s»3IIO  (Utah)  In  action  for  injunr  sustained 
in  mine,  heU,  where  ownership  of  mine  was 
alleged  by  plaintiff  and  denied  by  defendant, 
defendant  could  show  that  its  interest  was 
leasehold.— Olsen  v.  Triangle  Mining  Co.,  167 
P.  813. 

Xm.  DBFEOTS   AND   OBJECTIONS. 

WAIVER,  AND  AIDES  BY  VEB. 

DI09  OB  J1TDOMENT. 

4s3>409(4)   (Or.)  Averments  of  an  answer  al- 
leging the  facts  constituting  a  defense,  though 
not  setting  it  forth  as  new  matter,  should  be 
treated  as  sufficient;   evidence  in  support  of  it 
having  been  admitted  without  objection.— Koh- 
ler  &  Chase  Co.  v.  Savage,  167  P.  788. 
«94I7  (N.M.)  The  filing  of  an  amended  plead- 
ing waives  any  error  other  than  Jurisdictional, 
in  sustaining  a  demurrer  to  the  original  plead- 
ing.—Rogers  V.  Crawford,  167  P.  273. 
«94I8(1)  (Colo.)  Error  of  trial  court  in  sus- 
taining demurrer  is  waived  by  pleading  over.— 
King  V.  Milner,  167  P.  957. 
4sa>42l   (N.M.)  In  every  amendatory  or  supple- 
mental pleading,  It  is  necessary  to  restate  the 
entire  cause  of  action,  defense,  or  reply,  and 
all  matters  set  forth  in  original  pleading  and 
not  carried  into  amended   pleading   should  be 
abandoned.— Itogers  v.  Crawford,  167  P.  273. 
«9»422  (Okl.)  Plaintiff,  not  objecting  to  an  un- 
verified plea  of  intervention  before  proceeding  to 
trial,  is  deemed  to  have  waived  any  objection  to 
tha  failure  to  verify  such  plea.— farmers'  State 
Bank  of  Ada  v.  Keen,  167  P.  20T. 
4a»430(l)  (Cal.App.)  Where     complaint     was 
framed  on  theory  of  nuisance  in  storing  pow- 
der, single  objection  by  defendant  to  evidence 
as   to  acfeelive  construction   of   magasine   as 
not   within    issues   was    sufficient    to    apprise 
plainUS  of  nature  of  objection.— Femandes  v. 
Western  Fuse  A  Bxplosives  Co.,  167  P.  900. 
4a»480(2)  (Cal.App.)  Where     complaint     was 
tased  upon  nuisance  in  maintaining  of  powder 
magasine.  and  plaintiff  Introduced  evidence  of 
nejfligent  construction  of  magazine,  mere  fact 
that  defendant  then  introduced  evidence  in  re- 
buttal  thereof  did  not  estop  it  from  claiming 
that  there  was  variance  between  pleading  and 
proof.— Fernandes    v.    Western    Fuse    &    Bz' 
plosives  Co.,  167  P.  900. 

POLITICAL  RIGHTS. 

{<ee  Blecttons. 

POLLUTION. 


See  Waters  and  Water  Courses, 
UOi. 


»70i  T7, 


POSSESSION. 

See  Ad  vera*  Possession;    Trespass,  •»20. 

PRACTICE. 

Vot  practice  in  particnlar  actiona  and  proeeed- 
ingi,  see  the  various  specific  topics. 

PREFERENCES. 

See   Bankruptcy,  ^»160,  207;    C<»por«tioiw, 
4=>644. 

PREJUDICE. 

See  Appeal  and  Error,  «=9loa6,  1060^  10eS6, 
1064. 

PREMATURE  ACTION. 

See  Abatement  and  Revival,  «sa80. 

PRESCRIPTION. 

See  Advene  Possession;  Limitation  of  Aciiona. 

PRESENTATION. 

See  Execators  and  Adminiatratora,  ^»229. 

PRESUMPTIONS. 

See  Appeal  and  Error,  9=3901-931;    Criminal 
Law,  «=»308;    Evidence,  «=3>66,  78. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;    Brokers;    Husband 
and  Wife,  «=»23%;    Insurance,  9=»96. 

I.  THE  KEI.ATION. 
(A)  Creation  «nd  Ezlsteaec. 

«=»I4(1)  (Idaho)  Agency  may  be  implied 
where  one  holds  out  another  as  his  agent  or 
from  prior  course  of  dealing  of  similar  na- 
ture between  the  parties,  or  from  prior  agency 
in  similar  transactions.— Amonson  v.  Stone,  167 
P.  1029. 

®=>22(1)  (CaLApp.)  Agency  cannot  be  eatab- 
lished  by  declarations  or  conduct  of  supposed 
agent.— Armstrong  v.  Barceloux,  167  P.  896. 
«3922(1)  (Wash.)  In  action  on  notes  given  for 
stallion,  evidence  that  person  who  sold  horse 
to  defendants  represented  himself  as  plaintiffs' 
agent,  etc.,  held  madmissible ;  agency  being  de- 
nied.—Slngmaster  T.  Hall,  167  P.  136. 
«S323(4)  (C«l.App.)  In  action  by  lessee  of 
lodging  house,  and  pnrchsser  of  furniture,  to 
recover  payments  to  lessor's  agent  and  for 
damages  for  loss  of  rental  profits,  evidence 
held  to  support  findings  that  defendant  lessor 
rented  to  plaintiff  and  that  lessor's  agent  was 
in  ftict  such.— Aheam  v.  Lane.  167  P.  303. 
«3923(4)  (Wash.)  In  an.  action  for  damages 
by  reason  of  plaintifi's  pnrchaae  from  defend- 
ant of  a  quantity  of  automobile  tires,  evidence 
held  to  sustain  a  finding  that  purchase  was 
from  defendant  through  an  agent,  and  that  such 
agent  was  not  a  jobber,  as  claimed  by  defend- 
ant—Famham  V.  Akron  Tire  Co.,  167  P.  1081. 

XX.   MUTUAIi   RIOHTS,_DI7TIE8,    AND 

IiIABILITIEa. 

(A)  BxeevtlOB  of  Aoreaeir. 

«=s>69(7)  (Wash.)  Where     plaintiff     purchased 
property   on  contract  and  failed   to   complete 

Eayments  and  the  seller  agreed  to  lease  it  for 
er  and  collect  rents  and  apply  them  upon  the 
amounts  due  and  plaintiff  thereafter  suffered 
judgments  against  her,  which  were  executed 
upon  her  interest  in  the  land,  the  seller  conbl 
purchase  her  interest  for  himself  at  the  execu- 
tion sale,  inasmuch  as  the  agency  was  terminat- 
ed.-Carson  v.  WUey,  167  P.  lUL 
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m.  HioHTS  AKB  x.xabh.ities  as  to 

THIHD   PERSONS. 
(A)   PovT«ra  of  Av«i>t. 

e=>92(2)  (WaRb.)  Wbvte  defendant,  aetins 
through  an  agent,  sold  automc^Ue  tires  to 
plaintitr,  a  paymnnt  retained  \>y  a  subagent  as 
commission  might  be  recovered';  the  tires  be- 
ing defective  and  practically  worthless. — Farn- 
ham  V.  Akron  'l-jre  Co.,  167  P.  1081. 
«s>l03(l)  (Wash.)  Agent  who  is  authorised  to 
inspect  and  bay  lumber  and  fix  price  can  make 
binding  ccmtract  that  sale  shall  be  for  cash, 
though,  unknown  to  seller,  it  is  custom  of  buyer 
to  approve  all  purchases  at  its  home  office. — 
Sweet  V.  Oregoa-Washington  Lumber  te  Mfg. 
Co.,  167  P.  82. 

(O  Vnaath«rlsed  and  'Wroncfat  Aeta. 

«s»IS8  (Idaho)  Frand  of  agent  is  within  eonrse 
of  his  employment,  where  in  committing  it  be 
is  endeavoring  to  promote  his  principal^  busi- 
ness  within  scope  of  actual  or  apparent  author- 
ity.—Davenport  V.  Burke,  167  P.  481. 

Fraudulent  acta  of  agent,  committed  in  coarse 
of  his  eraiiloyment,  are  binding  on  principal, 
though  principal  did  not  know  of  or  authorise 
their  commission. — Id. . 

(D)  RattfliHltiOB. 

«s»i7i(l)  (Idaho)  Principal,  who  retains  bene- 
fits derived  from  fraudulent  conduct  of  his 
agent,  cannot  disclaim  responsibility.— Daven- 
port T.  Burke,  167  P.  481. 

(F)  A«tl*aia. 

4=>I89(1)  (CaUApp.)  In  action  to  recover 
payments  made  to  alleged  agent,  complaint  held 
to  sufficiently  allege  agency.— AJiearn  v.  Lane, 
167  P.  303. 

«s9l89(4)  (CaLApp.)  In  action  for  goods  sold, 
proof  that  they  were  sold  to  defendant  through 
his  authorized  agent  was  admissible,  though 
agency  was  not  averred.— Armstrong  v.  Bar- 
celoux,  167  P.  886. 

«=»I9S  (CalApp.)  Finding  Md,  under  Civ. 
Code,  St  2300,  2317,  2334,  insufficient  to  show 
that  defendant  by  bis  acts  made  another  his 
ostensible  agent— Armstrong  v.  Barcelouz,  167 
P.  895. 

Finding  of  fact  In  action  for  goods  sold  Iteld 
immaterial,  not  being  germane  to  case  and  not 
showing   establishment   of   ostensible  agency. — 

PRINCIPAL  AND  SURETY. 

See  Bail;  Guaranty;   Guardian  and  Ward,  9=3 
.180,  182;  Indemnity;  Injunction,  <S=>260. 

ni.  DISCHARGE  OF  ST7RETT. 

4=>i  13  (Or.)  Where  owner  of  building  sued 
contractor's  surety  on  one  particular  claim,  he 
is  not  bound  to  apply  to  such  claim  sums  re- 
maining from  contract  price  in  preference  to 
other  claims  equally  mentorious. — Seattle  Dock 
Co.  V.  Pacific  Surety  Co.,  167  P.  510. 
4=9 1 23(1)  (Or.)  Owner  of  building  held  entitled 
to  advance  money  to  pay  labor,  etc.,  for  con- 
tractor and  treat  same  as  payment  on  contract 
without  notifying  contractors  surety. — Seattle 
Dock  Co.  V.  Pacific  Surety  Co.,  167  P.  610. 
«=»I23(2)  (Or.)  Notice  to  surety  on  contrac- 
tor's bond  held  sufficient  to  inform  him  of  con- 
tractor's breach.— Seattle  Dock  Co.  v.  Pacific 
Surety  Co.,  167  P.  510. 

^3>i25  (Or.)  In  action  on  contractor's  bond, 
where  dMendant  claimed  that  there  was  a  sum 
due  contractor  applicable  to  cause  of  action, 
and  plaintiff  contended  that  audi  sum  had  been 
applied  to  other  claims  and  to  explain  his  posi- 
tion filed  amended  complaint  setting  forth  such 
claims,  six  months'  limitation  of  bond  was  not 
applicable  to  those  claims  to  which  defendant 


had  already  applied  sums  due. — Seattle  Dock  Oo. 
v.  Pacific  Surety  Co.,  167  P.  610. 

XV.  REBIEDIES   OF   CREDITORS. 

€=>I59  (Or.)  In  action  against  surety  on  con- 
tractor's bond,  where  default  is  clearly  shown, 
surety  has  burden  of  showing  that  owner  had 
in  its  possession  sums  due  contractor  applica- 
ble to  payment  of  such  claim.— Seattle  Dock  Co. 
V.  Pacific  Surety  Co.,  167  P.  610. 

.  PRINTING. 

See  Appeal  and  Error,  «s>631:  Bill*  and  Notes, 
«s>116;   Interest,  «=>45;    Sales,  «=>461. 

PRIORITIES. 

See  Corporations,  «=»566;  l^Iortgages,  9=>161, 
183;  lUceivers,  <»=>152;  States,  <S=3llO; 
Waters  and  Water  Oiursea,  <S=>140-152. 

PRIVATE  ROADS. 

See  Easements. 

PRIVATE  SCHOOLS. 

See  Schools  and  School  Districts. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  4=»43-61:  Witoeaaes. 
«=»a01,  217.      . 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  ^s>16,  21. 

PROBATE. 

See  WiUs,.  «s>226-334. 

PROBATE  COURTS. 

See  Courts,  «s>201. 

PROCESS. 

See  Appeal  and  Brror,  «b>78;  Appearance; 
Arrest;  Attachment;  Execution,  «s>471: 
Garnishment;  Injunction;  Judgment,  9s»17, 
Mandamus;    Prohibition;    Replevin. 

n.   SERVICE. 
(A)  Peraonal  Service  la  General. 

€=362  (OkL)  In  action  against  nonresident  to 
determine  interest  in  realty  in  state,  peraonal 
service  out  of  state  gives  court  jurisdiction,  not 
defeated  becanse  petition  unites  another  separat* 
cause  of  action  in  which  such  service  would 
not  confer  Juri8diction.-<3ulver  v.  Dlam<»d,  16'i 
P.  223. 

CO  Publication    or    Otber   Hotlee. 

9s»86  (Or.)  The  seisnre  or  control  of  the  res 
which  will  justify  service  by  publication  need 
not  be  by  attachment,  but  may  be  by  bill  in 
equity.— Baillie  v.  Columbia  Gold  Mining  Co.. 
167  P.  1167. 

<S=389  (Or.)  Service  by  publication  cannot  be 
made  unless  the  court,  when  the  substituted 
service  is  Invoked,  has  possesRion  of  some 
property  belonging  to  the  defendant  so  to  be 
served.— Baillie  T.  Colombia  Gold  Mining  Co.. 
167  P.  1187. 

<3=396(4)  (Okl.)  An  affidavit  for  service  on 
nbnrendent  by  pnbUeation,  otherwise  soffltient, 
was  not  void  or  voidable  because  not  stating 
facts  showing  that  plaintiff  in  exercise  of  due 
diligence  was  nnable  to  make  service  of  sum- 
mons.— Continental  Gin  Co.  v.  Arnold,  167  P. 
613. 
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(D)  Prl-rlleses  mi>#  Exemptions. 

4s9i  18  (Ean.)  Nonresident  trustee  in  bank- 
ruptcy, appointed  in  Kansas,  is  exempt  from 
service  of  summons  while  within  the  state  to 
sell  property  under  order  of  sale  issued  by 
referee  in  bankruptcy.— Eastern  Eanaas  Oil  Co. 
V.  Beutner,  167  P.  1061. 

PROFITS. 

See  Corporations,  €=9314. 

PROHIBITION. 

See  Intoxicating  Liquors. 

t.   NAT1TRE    AMD    GROTINDS. 

«=»!  (Nev.)  Prohibition  will  not  issue  to  re- 
strain enforcement  of  ordinance  not  yet  put 
in  effect.— O'Brien  v.  Trousdale,  167  P.  1007. 
€=94  (Nev.)  Prohibition  is  not  writ  of  right 
but  one  of  sound  judicial  discretion. — 03rien  y. 
Trousdale,  167  P.  1007. 

«=>5(.3)  (Wash.)  Fact  that  one  judge  has 
committed  child  to  home  is  not  ground  for  pro- 
hibition to  prevent  another  judge  in  same  court 
from  hearing  application  for  writ  of  habeas 
corpus  or  prevent  temporary  change  of  cus- 
tody.—State  v.  Mackintosh,  167  P.  1090. 
«=96(2)  (Nev.)  Riev.  lisws,  {  6706,  does  not 
enlarge  writ  of  prohibition,  and  hence  writ 
will  not  issue  to  prohibit  board  of  coonty  com- 
missioners and  county  sheriff  from  enforcing 
ordinance  requiring  licenses  for  selling,  etc., 
liquors  in  restaurants,  etc.— O'Brien  v.  Trons- 
dde,  167  P.  1007. 

PROMISE  OF  MARRIAGL 

Bee  Breach  of  Harriage  Promise. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  #s990. 

PROPERTY. 

See  Fixtures,  4=935. 

4=39  (N.M.)  Possession  of  realty  wHl  be  pre- 
sumed to  accompany  ownership  until  the  con- 
trary is  proved.— First  Nat  Bank  of  Albuquer- 
que V.  Town  of  Tome,  187  P.  738. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  «s3748-764;  Trial,  «=3l41, 
170,  191,  1»4. 

PROXIMATE  CAUSE. 

See  Damages,  ®5»38,  44. 

PUBLICATION. 

See  Process,  «=»86-96. 

PUBLIC  BUILDINGS. 

See  Counties,  e=>10S. 

PUBLIC  DEBT. 

1  Corporations,  < 

and  School  Districts,  <S=>97. 


See  Municipal  Corporations.  4E9&11;    Sdiools 
(Oir  " 


PUBLIC  IMPROVEMENTS. 

See   Mandamus,    4=992;     Municipal   Corpora- 
tions, 13=9266-523,  911. 


PUBLIC  LANDS. 

See  Adverse  Possession,  4=97;    Indians, 
13-18;    Mines  and  Minerals,  «s>34;   Waters 
and  Water  Courses,  4=»18. 

n.  SUBVET  AND  DI8POSAI.  OF  UiNDB 

OF  VNITED  STATES. 

(B)   Scbool   snd  VnlTeraltr  IjBnda. 

4=957  (N.M.)  Proceeds  of  sale  of  land  granted 
to  state  ot  New  Mexico  by  Enabling  Act  (Act 
June  20,  1910,  c.  810,  86  Stat  557)  for  specified 
purposes  and  the  natural  products  of  such  lands 
were  intended  by  Congress  to  constitute  per- 
manent funds,  the  interest  only  to  be  available 
for  current  use.— State  v.  Llewellyn,  167  P. 
414. 

The  rentals  derived  from  lands  granted  to 
state  of  New  Mexico  by  the  Enabling  Act  for 
certain  specified  purposes  ma^  be  used  for  sup- 
port and  maintenance  of  agricultural  and  me- 
chanical colleges. — Id. 

(H)   GrmatB    In    AlA    of    Rmtlroada. 

«=>&2  (Idaho)  Act  Cong.  July  2,  1864,  c.  217. 
S  2,  granting  right  of  way  to  Northern  Pacific 
Railroad,  granted  limited  fee  on  implied  condi- 
tion of  reverter  if  the  gr|uitee  ot  its  suocessor 
ceased  to  use  or  retain  land  for  purpose  for 
which  it  was  granted.— CrandaU  ▼.  Goss,  167 
P.  1025. 

(H)    Con-veyanoea,  Cont»«ta>  nnil  Bxeup- 
tlons> 

4=9 1 39  (Utah)  Act  Cong.  March  28, 190&  i  2. 
providing  that  no  assignment  of  entry  should 
be  allowed  except  to  an  individual  qualified  to 
make  entry,  does  not  invalidate  the  contract  ot 
an  entryman  to  convey  the  land  upon  which  he 
entered  after  dne  proofs  were  completed.— Go- 
burn  ▼.  Bartholomew,  167  P.  1156. 

V.   BFAKISH,  MEXXOAK,  FBEXCK, 
AKD  RUSSIAN  OSANTS. 

4=»223(3)  (N.M.)  Act  Cong.  Dec.  22, 1868,  con- 
firming lands  granted  by  the  King  of  Spain,  in- 
tended nothing  ioore  than  A  relinquishment  or 
quitclaim,  and  adverse  rights,  being  excepted, 
were  not  affected,  if  valid.— First  Nat.  Bank 
of  Albuquerque  v.  Town  of  Tome,  167  P.  733. 

PUPLIp  NUISANCE. 

See  Nnisanoe; 

PUBLIC  SCHOOLS. 

See  Schools  and  Scho<d  Districts,  4=917-102. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Sales,  4=9l73;  Taxation,  4=9319,  390. 

<»=>6  (Kan.)  Tender  Gen.  St  1915,  |  8353,  s 
public  ntiUty  may  issue  bonds  and  stocks  nec- 
essary to  carry  out  its  corporate  powers,  and 
the  Public  Utilities  Commission  has  no  gen- 
eral discretion  to  refuse  to  certify  such  securi- 
ties.— KHnsaa  City.  K.  V.  &  W.  Ry.  Co.  v.  Bris- 
tow,  167  P.  1138. 

Public  Utilities  Commission  has  power  to  as- 
certain truth  of  statements  by  pubKc  utility 
applying  for  certificate,  validating  bond  and 
stock  issue,  including  required  statement  that 
capital  stock  to  be  secured  is  necessary  for 
specified  statutory  purpose. — ^Id. 

Under  Gen.  St  1015,  {  8363,  requiring  ap- 
plication for  certificate  of  Public  Utilities  Com- 
mission vaulting  securities  to  be  issued  to 
state  that  capital  sought  is  necessary  for  speci- 
fied statutory  purpose,  the  word  "necessary" 
means  needful  under  all  condltimis  attending 
the  enterprise. — Id. 

Public  Utilities  Commission  may  require 
proof  of  need  for  the  issuance  of  bonds  and 
stock  beyond  the  proof  afforded  by  the  v«riiiej 
application.— Id. 
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PUBLIC  SERVICE  CORPORATIONS.  \ 

See  Carriers;   Railroads;  Telegraphs  and  Tele- 
phones. 

PUBLIC  USE. 

See  Dedication;  X^nent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Coaraes,  <S=>208-263. 

PUNISHMENT. 

See  Criminal  Law,  •e=>1208, 1212;  Fines;  Par- 
don. 

PUZZLE. 

See  Bewards,   «=>15. 

QUAUFIED  PRIVILEGE. 

See  Libel  and  Slander,  «=>43-4ISw 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  «3a749-764;  Homicide,  «=» 
268;     Trial,    «=»14L 

QUIETING  TITLE. 

I.  RIGHT  OF  AOTIOIf  AND  DEFENSES. 

4=9|0(1)  (Cal.App.)  In  an  action  to  quiet  ti- 
tie,  plaintiff  must  show  title  in  himself  to  be 
entitled  to  relief.— Scott  ▼.  Woodworth,  167  P. 
643. 

«=9iO(S)  (CaLApp.)  Under  Code  Civ.  Proc.  i 
726,  mortcagee's  remedy  hekt  by  suit  to  fore- 
close, end  not  by  action  to  Qoiet  tide. — Scott  ▼. 
Woodworth,  167  P.  643. 

«s>t9  (Idaho)  Rev.  Codes,  f  4638,  providing 
action  to  determine  adverse  claims  to  property, 
applies  to  public  lands  held  or  claimed  ad- 
versely by  individual,  subject  only  to  paramount 
titie  of  United  States.— Grandall  v.  Gktss,  167  P. 
1025. 

U.  FBOOSEDINOS  AMD  BEUEF. 

®=»30  (CalApp.)  In  action  to  quiet  titi^ 
wherein  defendant  filed  a  cross-compjaint  tender- 
ing new  issues,  the  fact  that  plaintiff  had  then 
acquired  a  title  was  available  as  a  defense  to 
the  cross-action.— Rowley  v.  Davis,  167  P.  162. 
^=>42  (Cal.App.)  Plaintiff  in  action  to  quiet  ti- 
tie had  no  right  to  file  supplemental  complaint 
showing  after-acquired  titie,  if  he  had  no  titie 
at  commencement  of  action.— Rowley  t.  Davis, 
167  P.  162. 

«=>44(3)  (N.H.)  In  an  action  to  qniet  titie 
against  adverse  claimants,  held,  that  there  was 
no  evidence  of  extent  of  defendant's  possession 
or  negativing  fact  that  legal  owner  might  have 
exercised  dominion  over  property.— P&st  Nat 
Bank  of  Albuqoerque  r.  Town  of  Tome,  167 
P.  788. 

RAILROADS. 

See   Carriers;    Public   Lands,   ^=392;    Street 
Railroads;    Taxation,  «=»S90. 

V.  BIGHT  OF  WAT  AND  OTHER  IN- 
TERESTS IN  IJLND. 

€=978  (Colo.)  Municipality  might  under  the 
police  power  order  removal  of  switch  track  at 
street  intersection,  regardless  of  right  under 
which  it  was  origmally  established  and  main- 
tained.— City  and  County  of  Denver  v.  Denver 
&  R.  G.  R.  Co.,  167  P.  969. 

Municipal  ordinance,  requiring  railroad  to  re- 
move switch  track  at  street  intersections,  A«M 


reasonable  and  warranted  under  police  pow«r. 
-Id. 

Vm.  nrOEBTEDNESS,  SEOVBITIES. 

UENS.  AND  MOBTOAOE8. 

(A)  Hatarr  and  Extent  of  Llabllltlea. 

«=>I50  fKan.)  Action  of  Public  Utilities  Com- 
mission in  refudng  to  certify  railroad's  issue 
of  stocks  and  bonds  held  not  arbitrary. — Kansas 
City,  K.  V.  &  W.  Ry.  Co.  v.  Bristow,  167  P. 
1188. 

X.  OFEBATION. 
(Bl)   Accidents  to  Trains. 

<=>297(6)  (Wash.)  In  railway  passenger's  ac- 
tion for  injuries  against  another  road,  ne^- 
gence  of  such  road  respecting  flagging  of  trains 
after  injuring  a  trestie  held  a  question  for  the 
jury.- Dahlstrom  v.  Northern  Pac.  Ry.  Co.,  167 
P.  1078. 

Whether  railway  conductor  was  negligent  re- 
specting flagging  of  trains  on  another  road  aft- 
er collision  wiu  a  trestie  held  a  question  for 
the  jury.— Id. 

(O)  Injvrtes  to  Peraona  on  or  near  Tracks. 

#=3377  (Utah)  The  operators  of  a  train  may  as- 
sume a  mature  and  sound  person,  walking  on 
the  track  toward  a  train  a  mile  distant  when 
he  went  on  the  track,  will  see  and  hear  and 
avoid  it— Steggell  v.  Salt  Lake  &  U.  R.  Co., 
167  P.  237. 

RAPE. 

See  Criminal  Law,  $=s>1171. 

H.  PROSEOUnON  akd  funishiceiit. 

(B)  Dvldenee. 

4=336  (Oal.App.)  In  a  rape  case,  there  is  no 
duty  on  the  defendant  to  show  who  the  guilty 
party  was,  or  that  other  persons  had  inter- 
course with  prosecutrix,  no  matter  if  defend- 
ant has  spenal  means  for  knowing.— People  ▼. 
Edgar,  167  P.  891. 

RATE. 

See  Waters  and  Water  Courses,  «=3208. 

RATIFICATION. 

See  Corporations,  <8=:»428;  Partnership,  4=3 
'    l67;   Principal  and  Agent,  <3=3i7l. 

REAL  ACTIONS. 

See  Bjectment;   Partition;   Quieting  Titl«w 

REAL  EVIDENCE. 

See  Oriminal  Law,  «=>40i. 

REASSESSMENT. 

See  Municipal  Corporations,  4=3614. 

RECALL 

See  Officers,  4=370^. 

RECEIPTS. 

See   Evidence,   4=>40e. 

RECEIVERS. 

See  Appeal  and  Error,  4=3955;    Corporations, 

rv.  management  and  disposi- 
tion OF  PBOFEBTT. 

(D)  Sale   and   Oon-veraaee   pr   Redell-rery 
of  Property. 

4=3(33  (Okl.)  There  being  no  statute  direct- 
ing the  manner  of  sale  of  property  by  receiv- 
er, court  in  order  of  sale  issued  on  decree  of 


For  cuei  In  Dec.  Dig.  A  Am.  Dig.  Kejr  No.  S«rlf«  *  Indexes  see  same  toDic  and  KB7-NUUBBR 


Digitized  by 


Google 


SeoelTers 


167  PACIFIC  BEPORTEB 


1262 


foreclosure  may  direct  method.— Firs*  Nat 
Bank  v.  Colonial  Trust  Co.,  167  P.  985.  ■ 
^E9l37  (Okl.)  It  is  not  valid  objection  to  con- 
firmatioD  of  receiver's  return  of  sale  that  part- 
of  property  sold  was  real  estate,  and  that  the 
order  of  sale  should  have  been  directed  to  the 
sheriff  and  not  to  the  receiver.— First  Nat. 
Bank  v.  Colonial  Trust  Co.,  167  P.  985. 

On  objections  to  receiver's  return  of  sale, 
.where  certain  irregularities  in  executing  order 
of  sale  appeared,  court  had  power  to  approve 
them,  and  did  so  by  its  order  confirming  the 
jetum. — Id. 

Motion  to  confirm  notwithstanding  irregular- 
ities of  its  receiver  in  executing  order  of  fore- 
closure sale  was  addressed  to  trial  court's  dis- 
cretion.—Id. 

V.  AI.I.OWA1TCX:    AND   FATMENT    OF 
CliAIMS. 

€=3 1 52  (Wash.)  Determination  of  priority  of 
.claims  in  receivership  was  mixed  question  of  law 
and  fact— Crawford  v.  Seattle,  R.  &  S.  By.  Co., 
167  P.  44. 

Written  denial  of  claim  of  priority  in  receiv- 
ership proceeding  is  unnecessary,  as  claims  of 
priority  are  adjusted  by  court  upon  circumstanc- 
es of  claims,  and  not  upon  admission  of  priority 
by  receiver. — Id. 

In  receivership,  daim  for  personal  injnries  is 
not  entitled  to  priority  over  a  prior  mortgage. 
— ^Id. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  «=>112,  507;  Witnesses,  €=> 
277. 

RECITALS. 

See  Execution,  «=»320. 

RECOGNIZANCES. 

See  Bail. 

RECONVERSION. 

See  Conversion,   ^s»22. 

RECORDS. 

gee  Appeal  and  Error,  «^499-701;  Criminal 
Law,  «=s>1086-1119;  Vendor  and  Purchaser, 
«=5>231. 

REDELIVERY. 

See  Replevin,  «=949. 

REDEMPTION. 

See  Mortgages,  <8=a60d;  Taxation,  «s37j04,  708. 

REFERENCE. 

See  Arbitration  and  Award. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments;  Insurance, 
«s>143. 

REHEARING. 

See  New  TriaL 

RELEASE 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Death,  €=925;  Mortgages,  €=» 
812,  814;    Payment. 

RELEVANCY. 

See  Evidence,  «s>113, 123. 

REMAINDERS. 

See  WUls,  «s>629,  6S4. 


REMOVAL 


See  Counties,  Q=»36;    Executors  and  Adminiv- 
trators,  4=935. 

REMOVAL  OF  CAUSES. 

VI.  FBOOEEDIMGS  TO  PROOVBE  AND 
EFFECT  OF  REMOVAI.. 

€=989(3)  (Wash.)  Writ  of  review  to  superior 
court  to  review  order  denying  relators  trans- 
fer to  United  'States  District  Court  of  trial  of 
qnestion  of  public  necessity  for  eondemnihr 
and  damages  to  be  paid  for  appropriation  of 
land  for  army  post  denied;  remedy  by  appeal 
(Laws  1917,  pp.  11,  12)  being  ample.— State  v. 
Superior  Court  of  Pierce  County,  167  P.  108». 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See    Insurance,   4=9l46k. 

RENT. 

See  Landlord  and  Tenant,  <3=967, 182-231,  321, 
331  1      -r 

REOPENING  CASE. 

See  Appeal  and  Error,  «=9970;   Trial,  «=968>. 

REPEAL. 

See  Statutes,  «=9l49-168. 

REPLEVIN. 

See  Executors  and  Administrators,  4=9229. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

€=98(2)  (Wash.)  Where  intervener  in  replevin 
was  owner  of  undivided  one-half  interest  in  boat, 
and  not  bound  by  contract  under  which  plaintilf 
claimed.  }ield,  that  taking  possession  ot  boat  by 
plaintiff  was  wrongful;  there  being  no  fraud 
or  wrongful  confusion.— American  Facldng  C<k 
V.  Luketa,  167  P.  87. 

m.   PROCEEDINOS  FOR  TAXTNO  AND 
REDEUVERT  OF  FROPERTT. 

4=949  (Cal.App.)  Failure  of  defendant  in  claim 
and  delivery  to  cause  its  sureties  to  justify  on 
its  redelivery  bond  gives  plaintiff  right  to  nave 
delivery  by  sheriff.— Bailey  v.  Security  Trust 
Co.,  167  P.  409. 

4=952  (Wash.)  In  replevin  to  recover  fishing 
boat,  held,  under  evidence,  that  intervener  was 
owner  of  OTie-half  interest  in  boat.— American 
Packing  Co.  v.  Luketa,  167  P.  87. 

IV.  PLEADING   AND   EVIDENCE. 

4=958  (Utah)  In  view  of  Comp.  Laws  1907,  f- 
3046,  as  to  required  allegation  in  affidavit  in 
replevin,  the  complaint,  alleging  in  the  present 
tense  ownership  and  right  of  possession.  Mi 
sufficient,  though  action  is  commenced,  as  al- 
lowed by  section  2988,  by  filing  complaint,  and  it 
is  filed  a  few  days  after  its  verification.— Jame» 
T.  Jensen,  167  P.  827. 

V.  DAMAGES. 

4=976  (Wash.)  In  claim  and  delivery  for  auto- 
mobile, proof  of  rental  value  of  automobile  far- 
nishedproper  measure  of  damages  for  detention. 
— MacKenzie  t.  Steeves,  167  P.  60. 

.  VI.   TRIAIi,Jtn>OMENT,  ENFORCE- 
MENT  OF  JUDGMENT,  AND 
REVIEW. 

4=986  (Wash.)  In  replevin,  although  all  parties, 
and  subject-matter  were  before  the  court,  where 
only  issue  made  by  pleadings  was  title,  other 
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rights  of  parties  will  not  ba  determined.— Amer- 
ican Packing  Co.  y.  Laketa,  167  P.  87. 

REQUESTS. 

See  Criminal  Law,  <g=»S24-829;  Trial,  <S=>255- 
267.  382. 

RESCISSION. 

See  Cancellation  of  Instruments;  Insurance, 
«s>249;  Sales,  <S=>106-128;  Vendor  and 
Porchaser,  «=384.  119. 

RESERVATIONS. 

See  Deeds,  «ss>141. 

RES  GEST/E. 

See  Criminal  Ijaw,  4=9363;   Evidence,  «s»128. 

RESIDENCE  PURPOSES. 

See  Covenants,  €=351. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  «=9ll8. 

RES  JUDICATA. 

See  Judgment,  «s»54O-600^,  649-731, 

RESULTING  TRUSTS. 

See  Tmsts,  <8=>e8. 

RETURN. 

See  Elections,  «=»269. 

REVENUE. 

See  Customs  and  TTsages;  Municipal  Corpora- 
tions, «=»73;    Taxation. 

REVIEW. 

See  Appeal  and  Error. 

REV/ARDS. 

«=>I5(S)  (Or.)  Evidence  held  Insufficient  to 
show  fraud  and  eoUuaion  by  the  contestants  sub- 
mitting the  best  solutions  in  a  puzzle  contest, 
though  they  were  related,  their  methods  or 
procedure  were  the  same,  and  their  results  only 
slightly  variant— Statesman  Pub.  Co.  t.  Foltin, 
167  P.  782,  .        •— . 

RIGHT  OF  WAY. 

See  Easements;   Railroads,  4=s>7S. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  9=>Z9. 

RISKS. 

See  Master  and  Servant,  «=s>206,  221,  28& 

RULES. 

See  Master  and  Servant,  93>141. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  9=9118. 

SALARY. 

See  Exemptions,  4=^8. 


SALES. 

See  Bills  and  Notes,  «=992;  Contracts,  «=>164; 
Conversion,  «=3l5;  Corporations,  €^116, 
121;  Criminal  Law,  <S=>37l,  372;  Execution, 
$=3258-320:  Executors  and  Administrators, 
®=>138,  358-397;  Indictment  and  Informa- 
tion, ^=3125;  Intoxicating  Liquors;  Mort- 
gages, «=>540.  543i  Receivers,  <S=3l33,  137; 
Vendor  and  Purchaser. 

I.  REQUISITES  AND  VAl.II>rirr  OF 
OONTBAOT. 

$3>38(2)  (Wyo.)  Where  purchaser  of  autonR>- 
bile  contracted  for  new  car  in  good  condition, 
and  car  delivered  was  not  such,  and  seller  knew 
it  was  materially  damaged  when  he  received 
purchaser's  note  and  checks  in  payment, 
there  was  a  fraud  entitling  purchaser  to  re- 
scind.—Taylor  V.  First  Nat.  Bank,  167  P.  707. 
<@=352(6)  (CaLApp.)  In  action  for  goods  sold 
evidence  held  to  warrant  judgment  for  plain- 
tiff on  ground  that  sale  was  directly  to  defend- 
ant, credit  being  extended  to  him  alone. — Arm- 
strong V.  Barceloux,  167  P.  895. 

n.  CONSTBUCTIOir     OF     CONTRACT. 

€=>71(1)  (CaLApp.)  Contract  for  sale  of  hay, 
providmg  that  it  shall  be  of  same  lot  as  that 
inspected  by  officer  of  purchaser,  serves  merdy 
to  identify  hay,  and  is  not  admission  that  pur- 
chaser had  inspected  all  hay  sold  so  as  to  estop 
it  from  objecting  as  to  its  quality. — Farmers' 
Warebonse  Co.  t.  Pierce-Ingram-Abbott  Oa, 
167  P.  188. 

^s>87(3)  (Wash.)  In  action  for  damages  for 
breach  of  contract  to  deliver  hay,  correspond- 
ence between  parties  held  lo  evidence  execu- 
tory contract  for  sale  and  delivery  of  specific 
chattel  then  in  existence,— W.  W.  Robinson  Co. 
T.  McClaine,  167  P.  912. 

HZ.  MODIFICATION   OR   RESOI8SIOM 

OF  CONTRACT. 

(B)  Rcselaalon  by  Seller. 

€=9|06  (Okl.)  Seller  of  cotton  was  entitled  to 
elect  within  a  reasonable  time  whether  he 
would  retake  it  after  it  was  certain  that  buy- 
er's check  wonid  not  be  paid  by  drawee  and  gar- 
nishee bank.— Arnold  t.  Crambrel,  167  P.  630. 

(C>  Reaclaslon    by    Bnyer. 

e=>  1 1 3  (Wash.)  If  horse  ddivered  to  defend- 
ants was  not  one  they  intended  to  purchase  from 
glaiutiffs,  and  if  the^  had  been  misled  as  to 
is  condition  and  pedigree,  on  discovery  of  facts 
it  was  their  duty  to  rescind-^Singmaster  v. 
HaU,  167  P.  136. 

«=s>l20  (Utah)  Buyer  held  entitled  to  resdnd 
for  breach  of  warran^  and  recover  back  par- 
chase  price  instead  oi  suing  for  difference  in 
value  by  reason  of  the  breach.— Studeboker 
Bros.  Co.  of  Utah  v.  Anderson,  167  P.  GC3. 
4=9 12 1  (Utah)  Buyer  of  automobile  held  not 
to  have  waived  right  to  repair  for  breach  of 
warranty  by  returning  it  to  afford  seller  op- 
portunity to  put  it  in  condition  to  run. — Stude- 
baker  Bros.  Co.  of  Utah  v.  Anderson,  167  P. 
663. 

4=>I28  (Wash.)  Where  defendants  purchased 
stallion,  and,  year  after  discovering  different 
horse  had  been  delivered,  wrote  plafntiSa  that 
unless  latter  would  allow  damage,  and  deduct 
it  from  price,  they  would  hold  horse  subject  to 
order,  there  was  no  rescission.- Singmaster  T. 
HaU,  167  P.  136w 

TV.  PERFORMANCE  OF  CONTRACT. 
(C)  DellTerr    and    Aaee»t«noe    of    Goodla. 

4=9 1 72  (Wash.)  An  executory  contract  for 
sale  and  delivery  of  specific  chattel  in  existence 
is   not  breached    by   failure   to   deliver,   when 
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bpfore  time  of  delirery  chattel  Is  destroyed 
without  fault  of  seller.— W.  W.  Robinson  Co.  v. 
McClaine.  167  P.  S12. 

«=>I73  (Wash.)  Where  under  a  contract  to 
sell  wheat  the  purchaser  was,  under  Laws  1911, 
p.  31)8.  and  rules  of  the  Public  Service  Commis- 
sion, authorized  to  deduct  about  2^  cents  per 
bushel  for  smut,  he  cannot  complain  that  the 
seller  refused  to  carry  out  the  contract  and  al- 
low him  to  deduct  3  cents  as  demanded. — Hous- 
er  V.  Atherton,  167  P.  1109. 

(D)  Pttymeitt  of  Price. 

®=dt87  (Cal.App.)  Interest  on  account  for 
goods  sold  is  properly  allowed  from  time  of 
filing;  complaint. — 'Armstrong  t.  Barceloux,  167 
P.  895. 

V.   OPEBATION  AND  EFFECT. 
(A)  Transfer  of  Title  a*  Between  Parties. 

«=3l99  (OkU  Whether  title  to  certain  cotton 
passed  to  defendant  buyer,  who  gave  a  check 
for  the  same,  payment  of  which  was  refused, 
depended  upon  the  intent  of  the  parties  to  the 
safe.— Arnold  v.  Gambrel,  167  P.  630. 
^^2181^  (Okl.)  On  evidence  in  attachment 
suit,  held,  that  it  could  not  be  said  as  matter 
of  law  that  delay  of  sellers  of  cotton  in  ascer- 
taining their  title  after  it  was  certain  that  buy- 
ers' check  would  not  be  paid  by  drawee  and 
garnishee  bank  was  so  unreasonable  so  as  to 
waive  sellers'  right  to  retake  cotton.— Arnold  v. 
Gambrel,  167  P.  630. 

On  evidence  in  attachment,  held,  that  Jndfr- 
ment  for  intervener  claiming  title  to  certain 
cotton  sold  by  it  because  payment  of  check  giv- 
en for  the  cotton  was  refused  will  be  affirmed 
against  contention  of  plaintiff  that  title  passed 
to  defendant  buyer  at  time  of  sale. — ^Id. 

VI.  WARBAirTIES. 

4=9261(6)  (Utah)  Where  defendant  applied  to 
plaintiff  for  automobile  for  disclosed  purpose, 
statements  of  plaintiff's  salesman  held  an  ex- 
press warranty  that  the  car  would  run,  though 
it  was  a  secondhand  car. — Studebaker  Bros.  Co. 
of  Utah  V.  Anderson,  167  P.  663. 

Vn.  BE3IEDIES  OF  B£IXER. 
ftS)  Actions  for  Price   or  Value. 

€=>348(1)  (Wash.)  Where  agent  contracted  to 
buy  lumber  for  cash  of  employes  of  lumber  mill, 
who  were  lienholders  in  possession  and  did  not 
know  of  custom  in  dealings  between  purchaser 
and  mill  owner  that  orders  were  subject  to  ap- 
proval of  purchaser  at  its  home  office,  and  pur- 
chaser did  not  know  of  change  in  situation  at 
mUI,  it  cannot  set  off  debt  of  mill  owner  to  it 
against  purchase  price,  though  it  did  not  intend 
to  waive  set-off.— Sweet  v.  Oregon-Washington 
Lnmber  &  Mfg.  Co.,  167  P.  82. 
4=>348(1)  (Wash.)  In  action  on  notes  for  price 
of  stallion,  judtrment  for  plaintiffs  properly  per- 
mitted defendants  to  offset  against  notes  dam- 
ages court  found  by  reason  of  misrepresenta- 
tions of  person  who  sold  stallion,  though  plain- 
tiffs' agent  sold. — Singmaster  v.  Hall,  167  P. 
138. 

«=»348(3)  (Wash.)  Where  a  buyer  elected  to 
accept  articles,  he  cannot  counterclaim  for 
damages  for  delay  in  delivery  in  an  action  for 
price. — United  Iron  Works  v.  Wagner,  167  P. 
1107. 

4=>350  (Wash.)  Under  contract  of  sale  giving 
right  of  action  for  failure  to  perform  any  con- 
dition, failure  to  make  initial  payment  held  to 
warrant  suit,  without  waiting  for  breach  as  to 
any  "of  the  specified  installments. — Jones-Ros- 
quist>-KUIen  Co.  ▼;  Nelson,  167  P.  1130. 
«s»364<10)  (Wa«b.)  Buyer,  where  damages 
from  delay  in  delivery  are  greater  than  pay- 
ment due,  may  withhold  same,  and  instruction 
OB  issue  of  counterclaim  in  action  for  price  as 
to  obligaction  to  make  payment  which  failed  to 


recognize  ancb  right  is  erroneooai— United  Iron 
Works  T.  Wagner,  167  P.  1167. 

Vni.   REMEDIE8  OF  BUTER. 

(C)  Actions  for  Breach  of  Contract. 

4=»408  (Wash.)  Before  a  purchaser  of  wheat 
could  recover  damages  for  alleged  failure  to 
deliver  under  the  contract,  he  must  show  an 
offer  to  perform  according  to  the  terms  there- 
of, and  a  refusal  by  the  seller,  though  an  offer, 
of  the  price  was  unnecessary  where  a  refusal 
to  accept  was  shown. — Houser  v.  Atherton,  167 
P.  1109. 

®=»4I  I  (Or.)  Where  contract  for  sale  of  lum- 
ber provided  for  part  payment  in  advance,  and 
excused  default  resulting  from  accident,  etc., 
plaintiff's  complaint,  which  did  not  aver  per- 
formance on  its  part,  or  readiness  to  perform,  is 
insufficient  to  state  cause  of  action. — Seury  D. 
Davis  Lumber  Co.  v.  A.  F.  Coates  Lumber  Co.. 
167  P.  507. 

Where  defendant  by  answer  songht  to  excuse 
nonperformance  of  contract  of  sale  but  did  not 
repudiate  it,  complaint,  which  failed  to  aver 
performance  or  readiness  to  perform  by  plain- 
tiff, cannot  be  sustained  on  theory  that  it  was 
unnecessary  for  plaintiff  to  tender  performance  ' 
of  vain  thing.— Id. 

9=9411  (Wash.)  No  recoveir  can  be  had  for 
breach  of  a  contract  to  deliver  wheat,  where 
complaint  which  alleged  no  special  damages  did 
not  allege  that  at  date  of  breach  market  price 
was  in  e.\ces8  of  contract  price;  for  damages 
must  be  measured  by  date  when  contract  was 
to  be  performed.- Uninn  Warehouse  &  Eleva- 
tor Co.  V.  Baumann,  167  P.  1100. 
<S=>418(19)  (Wash.)  In  tin  action  for  dam- 
ages resulting  from  sale  of  defective  automobile 
tires,  buyer  is  not,  without  proof  that  sums 
expended  in  renting  a  storeroom,  fitting  it  with 
fixtures,  and  advertising  tires  were  reasonable, 
entitled  to  recover  such  amounts  as  part  of 
damages  for  breach  of  contract — ^Farnham  y. 
Akron  Tire  Co.;  167  P.  1081. 

(D)  Actions  and  Connterclalms  for  Breaolt 
of  Warranty. 

€=3445(5)  (Utah)  Where  evidence  was  in  con- 
flict, held  that  it  was  question  for  jury  whether 
the  buyer  returned  automobile  for  repairs  or 
because  it  did  not  comply  with  warranty. — 
Studebaker  Bros.  Co.  of  Utah  y.  Anderson,  167 
P.  663. 

IX.  OONDTTIOHAI.  BALES. 

■3=9458  (Wash.)  Provision  that  title  to  oigine 
should  not  pass  until  payment  of  open  account 
held  valid  giving  seller  right  to  declare  forfei- 
ture for  refusal  to  poy  amount  due  on  open  ac- 
count.— ^Union  Machinery  &  Supply  Co.  y. 
Thompson,  167  P.  95. 

4=9461  (Wash.)  Buyer  was  bound  by  condi- 
tions printed  on  back  of  contract  in  slightly 
smaller  type  than  that  which  appeared  on  face 
in  absence  of  fraud,  etc. — Union  Machinery  & 
Supply  Co.  V.  Thompson,  167  P.  95. 
®s>484  (Wash.)  In  prosecution  for  violation  ot 
Rem.  Code  1915,  §  2629,  by  removing  personal 
property  held  under  conditional  sale,  informa- 
tion held  to  sufficiently  specify  character  of  ven- 
dor and  purchaser.— State  v.  Brummett,  167  P. 
120. 

In  prosecution  for  removing  personal  property 
held  under  a  conditional  sale  contrary  to  Bern. 
Code  1915,  I  2029,  defendante  could  not  urge 
that  conditional  sales  contract  was  void  because 
not  filed  of  record. — Id. 

SATISFACTION. 

See  Accord  and  Satisfaction;   Compromise  and 
Settlement;    Payment 

SCHOOL  LANDS. 

See  Public  Lands,  «=»57. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

See   Colleges    and    UniTergities;     QarnUlimezit, 
4=s»17;   Municipal  Corporations,  ^sa211. 

n.  PVBUO    8CHOOX.8. 

<▲)  Batabllahment,  Beliool  liaada  waM 

Funds,  and  Rearnlatlon  la 

General. 

«=>I7  (Kan.)  Under  Const  art  6,  §  6  (Gen. 
St  1916,  I  208),  the  fine  for  contempt  in  violat- 
iag  an  injunction  goes  to  the  support  of  com- 
mon schools,  although  a  proceeding  under  sec- 
tion 8107  to  punish  tor  indirect  contempt  for 
▼islating  an  injunction  is  civil  rather  than  crim- 
inal.—Holloway  V.  People's  Water  Co.,  167  P. 
206. 

(C)  Govemment,    Oflicers,   and   Dlatrfet 
Heetinac*. 

«a»47  (Ney.)  St  1911,  c.  183,  |  18,  with  ref- 
erence to  traveling  expenses  of  deputy  super- 
intendent  of  public  instruction,  held  superseded 
or  suspended  by  St  1916,  c  177,  |  28,  so  that 
for  expenses  for  1916  no  recovery  could  be  had 
under  first  act— McCracken  v.  State,  167  P. 
1001. 

St  1911,  e.  133,  §  13,  held  sufficient  to  make 
appropriations  for  claims  arising  thereunder, 
as  required  by  Const  art  4,  |  19,  and  St.  1915, 
c.  76,  and,  no  appropriation  having  been  made 
by  other  statutes  for  1917,  deputy  superintend- 
ent of  public  instruction  could  recover,  under 
section  13,  for  expenses  during  1917. — Id. 
«=>48(2)  (Idaho)  Sess.  taws  1913,  c.  115,  | 
3,  requiring  that  candidate  for  office  of  county 
superintendent  of  public  instruction  hold  a  state 
or  state  life  certificate  intends  a  certificate 
meeting  requirements  of  Sess.  Laws  1915,  c. 
163,  a  90a  and  00b.  for  state  certificate.— 
People   V.    Kadletz.   167   P.   1101. 

Certificate  issued  by  state  board  of  educa- 
tion eood  for  two  years  and  not  valid  in  high 
schools  is  not  a  state  certificate  within  Sess. 
I^wa  Ifll."?,  c.  115,  S  3,  and  Sess.  Laws  1915,  c 
163,  ;;  OOa,  IKlb,  of  statutes  of  state.— Id. 

Certificate  of  connty  superintendent  of  pub- 
lic instruction  in  1898  valid  for  three  years  in 
all  schools  of  the  state  is  a-  lower  grade  than 
state  certificates  wititin  Sess.  Laws  1913,  c. 
115,  {  8,  and  Sess.  Laws  1915,  c.  153,  §§  90a, 
90b,  prescribing  (qualifications  of  county  super- 
intendent of  pubhc  instruction.— Id. 

(D)   District    Property,    Contraets.    and 
Uabllltles. 

<S=!>8r(2)  (Utah)  School  district  held  not  li- 
able for  failure  to  require  bond  from  contractor 
on  school  building  provided  for  in  Laws  1909, 
c.  68,  §  1.— New  York  Blower  Co.  v.  Carbon 
Connty  High  School,  167  P.  670. 

Boards  of  trustees  held  not  liable  for  failure 
to  require  bond  from  contractor  on  school 
building  provided  for  in  Laws  1900,  c.  68,  §  1. 
^Id, 

(K)   District    Debt,    Beonrltiea,    and    Taxa- 
tion. 

«=>97(4)  (N.M.)  In  elections  to  determina 
whether  a  municipal  school  district  shall  issue 
and  .  sell  bonds  no  registration  of  voters  is 
required.— Board  of  Bducation  of  City  of  Kos- 
715   ^'  ^****°*'  ^**-  ^•'>''  <»'  RoBweU,  167  P. 

Code  1915,  {  1077,  applicable  to  municipal 
school  districts,  requiring  notice  of  election 
to  be  given  by  publication  "ten  days  before  the 
election  is  directory,  and  such  notice  is  sufli- 
(nent,  even  though  first  insertion  is  made  more 
than  ten  days  before  the  election.— Id 

Under  Code  1915,  S  4902,  an  election  for 
voting  upon  school  bonds  shall  be  called,  held 
and  conducted  in  the  same  manner  as  school  of- 


ficials are  elected,  in  so  far  as  such,  procedure 
IS  applicable.— Id. 

«=>97(6)  (N.M.)  Code  1916,  §§  4901,  4902,  pre- 
scribe the  procedure  to  be  followed  by  both  rural 
school  districts  and  municipal  school  districts 
m  the  issuance  of  bonds  for  school  buildings.— 
Board  of  Education  of  City  of  Roswell  v.  Citi- 
zens' Nat  Bank  of  Eoswell,  167  P.  716. 
«=>10l  (Utah)  Limitation  on  tax  rate  for 
school  purposes  prescribed  by  Laws  1916.  c. 
Ill  which  modified  Oomp.  Laws  1907.  §  1036. 
as  amended  by  Laws  1915,  c.  115,  held  invalid 
as  to  cities  of  first  class,  provision  for  limita- 
tion according  to  assessed  valuation  of  proper- 
ty applying  to  such  cities.— Board  of  Education 
of  Salt  Lake  City  v.  Hanchett  167  P.  686. 
«=>102  (Kan.)  Where  territorial  Umits  of  city 
school  district  are  enlarged,  under  Gen.  St 
1915,  §  9114,  the  situs  for  taxation  of  all 
property  in  territory  annexed  for  school  pur- 
poses is  changed  to  city  school  district— Board 
of  Education  of  City  of  Wichita  v.  Barrett. 
167  P.  1068. 

Wbere  matter  is  brought  to  county  clerk's  at- 
tention in  sufficient  time  before  November  1st, 
he  is  required  by  Laws  1917,  c,  321,  g  1,  to 
correct  levies  and  extend  proper  dty  school  dis- 
trict levies  on  property  within  annexed  terri- 
tory.—Id. 

SECONDARY  EVIDENCE. 

See  Api^al  and  Error,  «5>204;   Evidence,  «b> 

SEEDING. 

See  Injunction,  «=>46. 

SEEPAGE. 

See  Waters  and  Water  Courses,  i8=>172. 

SELF-DEFENSE. 

See  Homicide,   €=>300. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  <8=»131-749. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  <S=»207, 

SERVANTS. 

See  Master  and  Servant 

SERVITUDE 


See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Eminent  Domain,  «=»145;    Pleading,  «s> 
144;   Sales,  «=»348;   Usury,  «=»143. 

I.  MATXTKE  AKP  .QBOPWDg  or 
REKEDT. 

f=>8(l)  (Okl.)  Ecjuity  can  allow  set-off  of 
debts  existing  independentiy  of  statute  where 
grounds  of  equitable  interposition  are  shown, 
such  as  fraud,  insolvency,  nonresidence,  etc.. 
rendering  it  probable  that  party  will  lose  his 
demand  and  be  compelled  to  pay  other  demand. 
—Caldwell  v.  Stevens,  167  P.  610. 

n.    SUBJECT-BCATTEB. 

®=>34(3)  (Okl.)  In  suit  on  supersedeas  bond, 
defendant's  damages  from  an  unlawful  attach- 
ment in  the  action  in  which  bond  was  execut- 
ed were  not  proper  subject  for  counterclaim 
within  Rev.  Laws  1910,  §  4746.— Brisley  v.  Ma- 
baffey,  167  P.  984. 
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^sS4  (Okl.)  In  smt  on  supersedeas  bond,  with, 
counterclaim  for  damages  from  unlawfiU  at- 
tachment in  action  in  which  bopd  was  execut- 
ed, plaintiff,  by  replying  and  joining  issue  of 
former  adjudication,  waived  objection  that  such 
damages  were  not  proper  subject  for  a  coun- 
terclaim.—Brisley  y.  MahafFey,  167  P.  081. 

SETTLEMENT. 

See  Accord  and  Satisfaction;     Account  Stated; 
Compromise  and   Settlement;    Payment. 

SEWERS. 

See  Drains. 

SHAMMING. 

See  Evidence,  «=»509. 

SHERIFFS  AND  CONSTABLES. 

See  Mandamus,  9=>151;    Master  and  Servant, 
«=9364;   Officers,  «s>100. 

SHIPPING. 

See  Maritime  Liens. 

SIGNATURES. 

See  Franda,  Statutes  of,  «=3ll& 

SLANDER. 

See  libd  and  Slander. 

SPANISH  GRANTS. 

See  Pablic  Lands,  «=9223. 

SPECIFIC  PERFORMANCL 
n.  ooimtAOTS  emfoboeabia  . 

4=953  (Kan.)  Real  estate  agent,  employed  .to 
find  a  buyer,  who  failed  to  communicate  an 
offer  to  his  principal,  so  that  principal  named  a 
lower  price  at  which  agent  agreed  to  take  it 
himself,  could  not  enforce  specific  perform- 
ance of  contract— Kurt  v.  Moscript,  167  P. 
1066. 

IV.  PROOEEBIMGS    Ain>    RELtEF. 

4=9 1 26(1)  (N.M.)  In  contractor's  suit  for  spe- 
cific performance  by  sale  of  lands  by  land  com- 
missioner, where  it  appeared  that  plaintiff's 
object  was  substantially  accomplished  by  the 
Judgment  it  could  not  complain  of  court's  fail- 
ure to  award  more  land  to  him. — ^Blo  Mimbrea 
Irr.  Co.  V.  Ervein,  167  P.  723. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liqnore. 

SPLiniNG  CAUSES  OF  ACTION. 

See  Action,  «S9S3. 

STALLIONS. 

See  Evidence,  4=>442. 

STATES. 

See  Colleges  and  TTniversities,  4=>7. 

n.  OOVKRHMEin  AND  OFFICERS. 

«=980(2)  (N.M.)  That  assets  of  depository  bank 
of  funds  in  bands  of  state  officer  were  depleted 
on  certain  day  would  not  defeat  recovery  on 
bis  bond  for  loss  of  funda,  where  surety  did  not 
show  that  such  depleted  assets  were  not  restored 
before  the  loss.— State  v.  Llewelljrn,  167  P.  414. 


nZ.  PROFEBTT,  CONTRAOTS,  AHD 
XJABIUmEB. 

<8=>l  10  (N.M.)  Under  the  common  law  the  Ung 
was  entitled  to  preference  over  a  sobject  in  the 
payment  of  his  debts,  which  right  continued 
only  so  long  as  title  to  money  or  propertr  re- 
mained in  the  debtor.— State  v.  First  State 
Bank  of  Las  Cruces.  167  P.  3. 

Under  Code  1915,  {  969,  vesting  title  to  i>rop- 
erty  of  insolvent  corporation  in  its  receiver, 
state  is  not  entitled  to  preference  over  other 
creditors  of  insolvent  state  bank  as  to  money  on 
deposit  when  receiver  was  appt^ted. — Id. 

IV.  FI80AI.    MAWAGEMEirr,    PITBIJO 

-DEBT,  AND  BECUKri'lES. 

®=3l30  (Wash.)  Under  Rem.  Code  1915,  U 
5025,  8346,  8355,  9006,  and  9021,  deputy  in- 
spector of  offices  held  entitled  to  mandamna  to 
compel  officer  to  issue  warrant  for  salary, 
though  there  was  no  appropriation  therefor. — 
Sute  T.  Clausen,  167  P.  947. 
<&=>I3I  (Nev.)  Not  particular  form  of  words  is 
necessary  for  purpose  of  an  appropriation,  and 
appropriation  may  be  made  in  one  year  of  rev- 
enues to  accrue  in  another  or  future  year.— Mc- 
Cracken  v.  State,  167  P.  1001, 

STATUTE  OF  FRAUDS. 

See  Franda,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subjects,  see 
^he  various  specific  topics. 

I.  ENACTBIENT.  REQUISITEB,   AND 
VAUDITT  IN  6ENERAI.. 

4=940  (Or.)  Where  Const,  art.  4,  {  1,  declares 
that  "the  style  of  all  bills  shall  be"  of  a  pre- 
scribed form,  a  statute  must  contain  an  enacting 
clause.— Colby  v.  City  of  Medford,  167  P.  487. 
4=»64(1)  (Utah)  Where  act  amending  several 
sections  of  Compiled  Statute  so  as  _  to  make 
amendatory  act  conform  to  new  condition  con- 
templated and  amendment  is  invalid  as  to  <»te 
section,  it  must  also  be  held  invalid  as  to  alL — 
State  V.  Bai'ker,  167  P.  262. 

n.   OENERAX.  AND  8FECIAI.  OB  X.O- 
OAZ.   I.AWS. 

4=972  (Cal.)  Where  a  light  and  power  cor- 
poration owned  stock  of  another  company,  pur- 
chased some  electricity  from  a  third  company, 
sold  some  to  its  subsidiary,  and  the  balance  of 
that  purchased  and  manufactured  to  private 
consumers,  taxing  it  on  the  entire  gross  re- 
ceipts from  operation  under  Const,  art.  13,  I 
14,  subd.  "a,"  did  not  violate  article  1,  I  U, 
requiring  all  laws  of  a  general  nature  to  have 
nniform  operation.— Pacific  Qas  &  Electric  Co. 

V.  Roberts,  167  P.  845. 

4=»88  (Or.)  Gen.  Laws  1917,  p.  796,  S  10,  piro- 
viding  license  tax  for  dogs,  etc.,  and  making 
violation  of  act  misdemeanor,  excepting  from 
operation  all  territory  east  of  summit  of  Cas- 
cade Mountains  and  several  counties,  hM  viola- 
tive of  Const,  art  4,  {  23,  prohibiting  special 
or  local  laws  for  punishment  of  mlsdemeanora. — 
r^wis  v.  Vamey,  167  P.  271. 
4=997(2)  (Cal.)  Code  Civ.  Proe.  |  1240,  aubd. 
4,  providing  that  property  devoted  to  public 
use  may  be  appropriated  to  another  more  neces- 
sary, and  declaring  that  use  as  a  highway  is 
more  necessary  than  any  other,  is  not  uncon- 
stitutional as  special  legislation. — City  of  Los 
Angeles  v.  Zeller,  167  P.  849. 
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Statutes  Obnatraed- 


nx.  nrBJEGTB  aitd  tttiiCs  of  acts. 

«=»nQ%(l)  (Cal.)  Act  (St  1911,  p.  677)  to 
provide  .tor  direct  legislation,  including  initia- 
tive, referendum,  and  recall  held  not  invalid, 
aB  violating  Const,  art  4,  $  24.— Hill  v.  Board 
of  Sup'rs  of  Butte  County,  167  P.  514. 
<8=>II8(1)  (Cal.)  Title  of  Pen.  Code,  i  1324, 
"An  act  to  add  a  new  section  to  the  Penal  Code, 
to  be  numbered  section  1324,  relating'  to  testi- 
mony of  witness  refusing  to  answer  on  the 
ground  that  such  answer  will  incriminate  him- 
self" (St.  1»11,  p.  485),  heltk  sufficient.— People 
▼.  Fryer,  167  P.  382. 

XV.  AHEiroicEirr,  kevision,  Ain> 

CODIFICATIOir. 

«=»I28  (N.M.)  In  amending  a  statute  the  Leg- 
islature may  save  the  old  statute  for  specified 
purposes,  by  an  appropriate  saving  clause  in 
the  amending  act— Board  of  Education  of  City 
of  Roswell  V.  Citizens'  Nat  Bank  of  Roswell. 
167P,  71R 

V.  BEPEAI.,    SUSPENSION,    EXPERA^ 
nON,  AND  BEVTVAI.. 

«:^I49  (N.M.)  In  repealing  a  statutei  the  Leg- 
islature may  save  the  oM  statute  for  specified 
purposes,  by  an  amiropriate  saving  clause  in 
the  repealing  act.— Board  of  Education  of  City 
of  Roswell  v.  Citizens*  Nat  Bank  of  BoswelL 
167  P.. 715. 

4=»I61(2>  .(Okl.)  An  act,  repealing  such  acts  as 
conflict  therewith  approved  the  day  following 
the  am^roval  of  another  act  on  a  similar  subject 
which  became  immediately  effective,  did  not  re- 
peal such  act  unless  there  was  an  irreconcilable 
conflict— State  ▼.  Prairie  OU  &  Gas  Oo.:  167 
P.  756. 

4=9)68  (tftah)  Where  amendatory  act  repeal- 
ing former  law  upon  same  subject  is  invalid  on 
constitutional  grounds,   amendatory  act  is  im- 

rBut  to  repeal,  old  Jaw.— Stote  v.  Barker,  167 
262. 

VI.  CONSTBtrOTION  AND  OPE&A- 

TION. 

(A)  Ofpenti'  Rvlea  of  Conatrnotton. 

«=»I74,  176  (N.M.)  Sututes  will  be  construed 
in  the  most  b«ieficial  way  which  their  language 
will  permit  to  prevent  absurdity,  hardship,  or 
injustice,   to  favor  public  convenience,   and  to 


oppwM  all  prejudice  t«  public  interests.- Stat* 
V.  Llewellyn,  167  P.  414. 

The  general  terms  of  a  statute  are  subject 
to  implied  exceptions  founded  on  the  rules  of 
public  policy  and  the  maxim  of-  natural  justice, 
so  as  to  avoid  absurd  and  unjust  consequences. 
— Id. 

®=3200  (Wash.)  Punctuation,  being  a  fallible 
standard,  is  the  last  resort  aa  an  aid  in  the  in- 
terpretation of  a  statute,  though  it  may  be  re- 
sorted to  when  the  meaning  is  doubtful. — State 
v.  Fabbri,  167  P.  133. 

<S=>202  (Utah)  Preposition  "in,"  in  Laws  1917, 
c.  107,  providing  "that  in  all  cities  of  state 
having  certain  population,  inhabitants  may  cre- 
ate by  ordinance  court  is  mere  surplusage,  and 
will  be  disregarded.— State  v.  Barker,  167  P. 
262. 

€=>2I8  (Cal.)  That  a  commission  on  taxation 
recommended  a  system  of  tax  on  gross  earnings, 
and  that  the  amendments. to  the  constitutional 
section  on  corporation  taxation  were  voted  for 
by  the  people  influenced  by  such  recommenda- 
tion, did  not  require  the  phrase  "gross  re- 
ceipts from  operation,"  as  used  in  the  amend- 
ments', to  be  interpreted  according  to  the  com- 
mission's idea.— Padfic  Gas  &  Electric  Co.  y. 
Roberts,  167  P.  845. 

<8=s>224  (Okl.)  Statutory  provl^ons,  which  have 
been  repealed  or  superiseded,  may  be  looked  to  in 
construction  of  amendatory  acts  in  pari  materia. 
—Searcy  v.  State,  167  P.  476. 
4=»225!4  (Okl.)  Acts  passed  at  same  legislative 
session,  and  particularly  those  passed  at  nearly 
the  same  time  relating  to  similar  subject,  are  pre- 
sumed to  be  actuated  by  the  same  policy,  and 
should  be  construed  each  in  the  light  of  the  oth- 
er.—State  V.  Prairie  Oil  &  Gas  Co.,  167  P.  756. 
€=3226  (Nev.)  Where  Legislature  x>f  one  state 
ad<9ts  statute  of  another,  presumption  arises 
that  adopting  state  enacted  statute  in  the  light 
of  construction  that  bad  been  placed  upon  it  in 
parent  state.— O'Brien  v.  Trousdale,  167  P. 
1007. 

4=9228  (OU.)  Natural  office  of  a  proviso  being 
to  restrain  or  qualify  some  preceding  matter, 
it  should  be  confined  to  what  precedes  it,  un- 
less it  clearly  appears  to  have  been  intended 
to  apply  to  some  other  matter,  and  is  to  be  con- 
strued in  connection  with  section  of  which  it 
forms  part.— Searcy  v.  State,  167  P.  476. 


UNITED   STATES. 

CONSTITUTION. 

Amend.   6 726 

Amend.  6   569 

Amend.  14    133,  560 

Art.  1,  I  8; 103 

Art  1, 1  10.......... 487,  637 

StATlJTES  AT  LAEGB. 

1859,  Feb,  14,  ch.  33,  f  2, 

11  Stat.  383 798 

1864,  July  2,  ch.  217,  {  2, 

18  Stat  366 ....1026 

189&.  July  1,  ch.  641,  | 

60b,  30  Stat  562..:...  113 
1902,  Feb.  28,  ch.  134,  { 

15,  32  Stat.  43 216 

1902,  July  1,  ch.  1362,  32 
Stat  641 325 

1903,  Feb.  5;-<h.  487,  32 
StAt  797.  .v.-... 1073 

1906,  April  26,  tb.  1876^ 
§  19,  34  Stat  1S7.  Re- 
pealed by  Act  1908,  May 
27,  ch.  199,  35  Stat  812  753 

'    >^r  eases  In  Dec.  Die.  A  Aa. 


STA.TUTES  CONSTRUED. 

1906,  June  28,  ch.  3572,  34 

Stat.  539 635 

1908.  March  28,  di.  112,  { 

2,  35  Stat.  52 1156 

1908,  AprU  22,  ch.  149, 

35  Stat.  65 979 

1908,  May  27,  di.  199,  35 

Stat  812 223,  763 

1910,  June  20,  ch.  810,  36 

Stat  567 414 

1910,  June  23,  ch.  373,  36 

Stat  604 171 

1912,  AprU  .18,  ch.  83,  37 
Stat  86 636 

1913,  March  1,  ch.  90,  87 
Stat  699 103 


REVISED  STATUTES. 

2320- 861 

2330   697 

COMPILED    STATUTES 
1016. 

i  4618  881 

I  4647   697 

I  4682 1156 

|{  7783-7787 171 
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i  9644  118 

OAUTOIUriA. 

CONSTITUTION. 

Art  1,  f  11 845 

Art  1,  8  14 849 

Art  4,  M  1,  24 614 

Art  6,  I  4 606 

Art.  6,  I  4%. . .  .516,  521,  696 

Aft  6,  {  5 •...,.  171 

Art  11,  I  8 .....386 

Art.  11,  I  9........ 408 

Art  13,  ||  1,  14 541 

Art  18,  I  14a 846 

CIVIL  CODE, 

M  82-132 894 

I  82,  subsec.  4 394 

I  197   873 

1  465,  subsec.  6 878 

if  715,  716,  722-726,  740..  890 

||  954,  1053,  1056 518 

li  lliK),  1153 534 
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11807 167 

I  1313  182 

H  1317,  1818.  1321,  1822, 

1824  .................  684 

1838 167 

1427  189 

1431,  1442 369 

1600  285 

1531,  Bubsec.  2 8SS 

1559  177 

{{  1589-1501 534 

1624,  subsec.  2 634 

1624,  snbsec.  3 875 

1636 1147 

1917  181 

|i  2300,  2317,  2334 895 

2443 647 

2462  189 

1|  2565,  2607,  2611 839 

'  2794  554 

2794,  Bubsec.  3 888 

2950  162 

3046 860 

li  3300,  8868 381 

8439 634 

CODE    OP    CIVIIj    PKOCB- 
DURH. 

fl33,  134 647 

190,  102 406 

283 204 

323  162 

343  373 

360  664,  875 

377 613 

396 701 

397,  subsec.  8 701 

473  291 

475  616 

«  479,  481 104 

i   510-612 409 

«  578  197 

I  631 849 

I  650 209 

U  663,  663% 651 

I  726 548,  651,  664,  876 

I  813 171 

945  294,  867 

953a,  9o3b 299.  887 

953c  299,  887,  888 

963  854 

963,  sab««c.  8 157,  291 

§  978a 187 

1086  409 

1086  166,  808 

1161,  snbsec.  8 .S69 

1240,  subsec.  4 849 

1248,  aubsec.  2 878 

1563  6.'14 

I  1637,  1666 291 

1880,  subsec.  3 I<t9 

1948  618 

f  196.S,  suboec.  1 388 

I  2044  616 

i  2061,  subsec.  4 149 

PENAL  CODE. 

}  7  406 

I  198  703 

{  270 900 

I  995 406 

I  1034  642 

S  1247c  190 

{  1324 382 

POLITICAL  CODE. 

i    4041.    Amended         by 

Laws  1913,  p.  667 390 

{  4041.  subsec.  9a. 
Amended  by  Laws  1913, 

p.    609 390 

I  4281.    Amv>nded  by  Laws 

1915,  p.  1379 408 

OITT    CHARTERS. 

Palo  Alto,  I  10 166 


LAWS. 

1885,  p.  160.    Amended  by 

LaWB  1913,  p.  402 166 

1880,  p.    35& 178 

1903,  p.  378,  {  8.    Amend- 
ed by  Laws  1909,  p.  1037  849 

1909,  p.    1037 849 

1911,  p.  485 382 

1911,  p.  630. 641 

1911,  p.  534,  I  8,  subsecs. 

2.    3 641 

1911,  p.  677 614 

1911,  p.    706 377 

1911  (Ex.  Sesa.)  p.  40,  i 

43  .,.:.:..  849 

1913,  p.  279 148.  288 

1913,  p.  284,  i  13.    Amend- 
ed by  Laws  1916,  p.  1081  377 
1913,  p.  284,  S  14.    Amend- 
ed by  Laws  1916,  p.  913  377 

1913,  p.    402 166 

1913,  pp.  667,  669 890 

1015,  p.    760 190 

1915,  pp.  913,  1081 377 

ini."i,  p.    1.379 408 

1915.  p.  1441,  I  4 166 

1917,  p.  12ffi. 406 

OOXABADO. 

MILLS'  ANNOTATED 

CODE. 

{  102 066 

REVISED  eTATCTES  1908. 

81-84   767 

1849,  1950,  6540 779 

5826  963 


IDAHO. 

CONSTITUTION. 
Art  6,  f  13 1166 

RBYISBO  codes! 

4054,   subsec.  2 1032 

4060  1082 

4439,  subsec.  4 1029 

4538 1025 

4800 1166 

{  4807.  Amended  by 
Laws  1911,  ch.  Ill; 
I^ws  1916,  ch.  80 1165 

{4821 1163 
6009 21 

LAWS. 

1911,  ch.  lU ,1165 

1918,  ch.  115,  i  3 1161 

1915,  ch.    80 1165 

1915,  ch.  153,  tl  90a.  90b..ll61 


CONSTITDTION. 

Art.  6,  f  6 266,  1069 

Art.  11,  i  1 1069 

CODE    OP    CIVIL    PROCE- 
DURE. 

I  307  1069 

it  522 1053 

i  596   U33 

GENERAL  STATUTES 
1916. 

I  208  265 

I  558   1044 

i  3107   265 

«  3471   1044 

I  ■SS45 1056 

4617  1056 

5411 1016 


7168 285 

7200 1089 

7426 1098 

7600 1133 

8363 1138 

9114  1008 

11446 1039 

LAWS. 

1917,  ck.  168,  SI 1089 

1917,  ch.  821,  f  1 1068 

MOMTAHA. 

REVISED  CODES. 

<  7099,  subsecs.  1,3 696 

i  7100 696 

LAWS. 
1917,  d>.   16 660 

NEVADA. 

CONSTITUTION. 

Art.  1,  i  7 689,  lOU 

Art.  4,  i  19 1001 

Art.  6,  i  4 1007 

REVISED  LAWa 

H  1038,  1039,  1069 643 

i  6152  23 

«  5708 lOOT 

H7294,  7314 lOU 

CIT;  CHARTERS. 

Reno,  art  12,  {  10,  snbeec 
3.  Laws  1903,  ch.  102. 
Amended  by  Laws  1905, 
ch.  71;  Laws  1915,  ch. 
184,  I  6;  Lews  1917, 
«*.  76 317 

LAWS. 
1908,  ch.  102,  art  12,  I 

10   31T 

1906,  <*.  71 317 

1911,  ch.  133.  S  13 1001 

1915,  ch.    76 1001 

1916,  ch.  177,  {  28 1001 

1915,  ch.  184,  §  5 317 

1917,  di.  76 317 

XEW  MEXICO. 

CONSTITUTION. 
Art  2,  i  20 726 

CODE  1915. 

»  265-268 726 

431  276 

611  710 

969 3 

1977 715 

3281 712 

SS64  733 

4469    275 

{  4901,4902 715 

COMPILED  LAWS  1897. 
§18571,8572 414 

LAWS. 

1889,  ch.  188,  U  9^  10.  20. 

21   414 

1015,  ch.  26 20 

1017,  ch.  16 731 

OKIiAHOMA. 

CONSTITUTION. 
Art  2,  H  7,  15 637 
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STATUTESS  1898. 
i  3888 462 

REVISED  LAWS  1910. 
I  252,  sabsec.  1....1148,  1149 

681  221,  749 

\i   60fr-e46 621 

984 601 

1005  760 

1737  227 

1786 341 

2252  1150 

I  2259,2260 223 

4655  462 

i  4681,  4690 619 

i  4746  084 

4877  754 

5003  213 

{  5267,  6274 613 

6341  473 

I  5746,  6753,  6776 763 

I  6036-6039  229 

6749 468 

LAWS. 

1907-08,  ch.  13,  art.  2,  !{ 

2,  4.. ! ?..:  756 

1907-08,  ch.  32,  art.  1. . . .  766 

1909,  ch.  4 223 

1909,  ch.  4.  is  2 223 

1915,  ch.  173 221 

1916,  ch.  173,  art  4,  S 

8  221,  749 

1915,  ch.  278,  13 476 


OKEfiOH. 

CONSTITUTION. 

Art.  4, 15  1.  1b 487,  800 

Art.  4,  I  Zh 271 

Art.  7,  I  12 580 

Art  11,  I  2. 487 

LORD'S     OREGON     LAWS. 

6  796 

68 272 

79  , 507 

115  564 

158 507 

(  172  962 

I  174  1019 

I  180  562 

I  184  270 

H  221,  224 787 

■549  310 

jl{  552,  553 878 

Is  566,  567 576 

'  569 576,785 

570  575 

677  1014 

613  787 

I  711 572,1019 

H  715,  716 791 

i   799,  snbgec.  2S 1019 

J!  799,  subsec.  40 1014 

»  860,  864 572 

I  868  1019 

(  931  785 

Is  934,  936 580 

S  1108 1167 


INDBX-DIQBST 

f  1303 680 

1900  1019 

{  2877-2885  800 

3153  ....1014 

t  3224,  3245-3263    487 

I  .•UTO-3485   800 

,14S2   487 

ig  3554,  3698 796 

CITT  CHARTERS. 
Portland,  SS  374,  376 587 

LAWS. 

1911,  p.    16 671 

1911,  p.    152 1019 

1911,  pp.  483,   484,   SJ   1, 

6    791 

1913,  pp.    21-29 80O 

1013,  p.    81 270 

1913,  p.  270,  S  1 484 

1915,  p.  166,  S  33 669 

1917,  p.  796,  f  10...;...  271 


UTAH. 

CONSTITUTION. 

Art.  8.   §   1 262 

Art.  12,  S  10 363 

COMPILED  LAWS  1907. 

SS  84-104  817 

I  330  802 

i  1288x32  254 

«  1372-1400  680 

i  1936.    Amended  by  Laws 

1015.  ch.  115 686 

2702  ■ 862 

20,Slxl  .\ 246 

2!t:;R 827 

f  2!";i,  2962 835 

2;ii;s,  gubaec.  1 366 

I  20st   366 

I  3046   827 

i  3117  ., 256 

I  .S17!),  sobsec.  1 835 

S  3181,  sabsec.  6 1170 

S  3201   256 

S  3498 1156 

S  3810    362 

LAWS. 

1909,  <*.  68,  I  1 670 

1909,  ch.  106.  $  5. 350 

1915,  ch.    91 241 

1915,  chs.  Ill,  116 686 

1917,  ch.   107 262 


washhtotom. 

constitution. 

Art  1,  M  8,  7 133 

REMINGTON   &    BALLING- 
BRS*  CODE. 

(  898  346 

S  563,  subsec.  4 60 

$  703  60 


■tlpvlatlona 

REMINGTON'S  CODE  1915. 

46 1088 

153  65 

S  166,  167 928 

»  803  922 

I  382  C8 

I  389  924 

S  467  86 

I  602  46 

|§  1063,  1083  1000 

11211 10% 

I  1214  53,  1113 

I  1774  1088 

SI  1987-9.  1987—15  ....1090 

Sl  2281,  2413 84 

"2445  1101 

2613 47 

2629  120 

3659  128 

S  3686,  3698 908 

8694  130 

3695  908 

5025  947 

II  5917,  5927,  5931 1130 
I  6251,  6255 109 
6262—1  940 
S   6262—7,   6262—17, 

6262-22,  6262—23 961 

IS  6317-«319 1122 

6&37 1092 

6429  1085 

6604—20  1085 

7671—20  1088 

7812  41 

7892—21,  7892-22....  924 

8346,  8355 947 

8369  136 

8766 1095 

f  9008,  9021 947 

S  9092,  9005,  9112 35 

9141  et  seq 930 

9222-1  35 

LAWS. 

1907,  p.  132 930 

1907,  p.  132,  S  1 930 

1907,  p.  545,  §5 930 

1009,  p.  38,  S  1 1126 

1911,  p.  197 745 

1911,  p.  398 1109 

1911,  pp.  466,  480,  SS  24, 

70  1126 

1913,  p.  620 1000 

1913,  p.  620,  i  1 1093 

1913,  p.  527,4  9.' 1090 

1913,  p.  527,  I  10 1093 

1913,  p.  530,  I  16 1090 

1915,  p.  2 940 

1915,  p.  3,  S  4 133 

1915,  p.  8,  112 108 

1915,  p.  13,  I  18 1117 

1915,  p.  15.  i  24 103 

1915,  p.  303,  S  8 346 

1917,  pp.  11,  12 1080 


WYOMIKG. 

COMPILED    STATUTES 
1910. 

1678,  subsec.   11 982 

2832,  2833 982 


STAY. 

See  Appeal  and  Error,  (§=>  477-491. 


See  Larceny. 


STEALING. 
STIPULATIONS. 


4=s>9  (Cal.App.)  Stipulation  is  agreement  flied 
with  clerk  within  meaning  of  Code  Civ.  Proc. 


t  283,  though  it  is  not  filed  until  long  after 
being  entered  into,  though  before  decree  is 
entered  pursuant  to  it,  where  no  one  is  injured 
by  delay.— Clemene  v.  Gregg,  167  P.  294.    . 

Mortgagor  is  not  injured  by  delay  in  filing 
stipulation  entered  into  between  parties  to  ac- 
tion to  foreclose  trust  deed,  providing  for  lower 
rate  of  interest  after  decree  entered  than  be- 
fore, where  entering  of  decree  did  not  dei>end 
on  act  of  filing. — Id. 
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®=>I4(4)  (CaLApp.)  In  prosecution  under  in- 
dictment charging  defendant  kept  place  wliere 
alcoholic  liquor  -was  sold,  etc.,  on  April  18th, 
stipulation  of  counsel  held  to  refer  to  date 
charged  in  indictment,  and  to  have  been  offered 
in  support  of  allegation  that  particular  city 
was  on  date  charged  no-license  territory,  so 
that  proof  on  point  was  unnecessary.— People 
V.  Nolan,  167  P.  642. 

€=»I4(9)  (Cal.)  Where  the  parties  stipulated 
that  an  instrument  offered  was  a  true  copy  of 
the  policy,  the  stipulation  must  be  taken  to 
refer  to  the  copy  as  it  read  on  its  face,  and 
therefore  to  contemplate  an  erasure  actually 
appearing  therein.— Pacific  Coast  Casualty  Co. 
T.  Industrial  Ace.  Commission,  167  P.  539. 
«=I4(12)  (Cal.)  In  action  on  contract  to  fur- 
nish work  amounting  to  $3,600,  alleging  the  fur- 
nishing of  work  amounting  only  to  $3,106.62,  a 
stipulation  that  the  difference  was  $493.38  was 
merely  a  stipulation  that  plaintiff  was  entitled 
to  receive  $3,106.62  for  his  work.— Palm  v. 
Planda  Development  Corp.,  167  P.  381. 

STOCK. 

See  Banks  and  Banking,  4=>39;   Corporations, 
<8=>90-lB5. 

STOCKHOLDERS. 

See  Corporations,  €s>178. 

STRAIGHT  TIML 

See  Master  and  Servant,  4=>8. 

STREET  RAILROADS. 

n.  BE01TI.ATI0N  AVS  OPERATION. 

4=385(3)  (Mont)  Drivers  of  horse-drawn  ve- 
hicles have  same  right  to  use  public  streets  as 
street  cars  or  automobiles,  but  each  must  be 
operated  so  as  to  prevent  doing  avoidable  injury 
to  others,  stopping  when  necessary. — ^Anderson 
V.  Missoula,  St.  Ry.  Co.,  167  P.  841. 
4=>87(2)  (Mont.)  It  was  not  incumbent  upon 
motorman  to  stop  when  he  first  observed  plain- 
tiff, or  when  he  Observed  that  her  horse  was 
becoming  immanageable,  but  to  have  car  under 
such  control  that  it  could  have  been  stopped 
when  stopping  was  necessary.— Anderson  v. 
Missoula  St.  By.  Co.,  167  P.  841. 
45>I03(1)  (Mont.)  In  action  for  injuries  due  to 
plaintis's  horse  becoming  frightened  by  street 
car,  where  plaintiff's  exposed  condition  was  not 
brought  about  by  negligence  on  her  part,  doc- 
trine of  last  clear  chance  did  not  apply. — Ander- 
son V.  Missoula  St  Ry.  Co.,  167  P.  841. 
€=>II0(1)  (Mont)  Complaint  presenting  as  fact 
that  plaintiff  was  imperiled  by  reason  of  horse 
becoming  unmanageable  through  fear  of  street 
car  did  aot  proceed  upon  theory  of  last  clear 
chance.— Anderson  v.  Missoula  St  Ry.  Co.,  167 
P.  841. 

®s>lll(l)  (Mont)  Although  the  complaint 
charged  several  particulars  wherein  defendant's 
motorman  was  negligent  in  view  of  plaintiff's 
situation,  proofs  were  sufficient  if  showing  ac- 
tionable negligence  in  any  of  respects  alleged. 
—Anderson  v.  Missoula  St  By.  Co.,  167  P. 
841. 

9=>l  17(24)  (Colo.)  Driver  held  not  negligent  as 
a  matter  of  law  In  starting  to  drive  across 
street  car  tracks  before  a  standing  car  moved  on 
so  «s  to  cease  to  obstruct  his  view. — Denver 
City  Tramway  Co.  v.  Doyle,  167  P.  777. 
€=3 1 18(5)  (Mont)  Instruction  with  reference  to 
motorman's  belief  of  plaintiff's  peril  from  fright- 
ened horse,  held  not  subject  to  objection  that  it 
did  not  conform  to  allegations  of  plaintiff's 
complaint  or  proof. — Anderson  v.  Missoula  St 
Ry.  Co.,  167  P.  841. 
Instruction  as  to  duty  of  motorman  on  lots 


of  control  of  horse  by  plaintiff  held  to  conform 
to  pleadings  and  proof. — Id. 

Instruction  with  reference  to  whether  injuir 
occurred  as  front  of  street  car  reached  bug^y  or 
as  rear  end  passed  horse,  held  not  subject  to 
objection  that  it  covered  state  of  facts  not 
charged  as  negligence  .  in  complaint. — Id. 
€=>l  18(7)  (Mont)  In  action  tor  injuries  due  to 
plaintiff's  horse  becoming  friglitened  by  de- 
fendant's street  car,  instructions  with  reference 
to  speed  of  car  held  not  misleading  or  unneces- 
sary.— Anderson  v.  Missoula  St  Ry.  Co.,  167  P. 
841. 

STREETS. 

See  Monidpal  Corporations,  9=^>414,,  648-706w 

STRIKES. 

See  Injunction,  4=9228. 

SUBROGATION. 

See  Bankruptcy,  «=^07; 

4=>I8  (Colo.)  Bank  which  paid  out  of  proceeds 
of  a  loan  to  purchaser  of  draft  drawn  to  dis- 
charge note  held  not  entitied  to  be  subrogated  to 
rights  of  holder  of  note  which  was  secured  by  a 
trust  deed  on  premises  conveyed  to  purchaser; 
vendor's  lien  reserved  by  plaintiff  on  convey- 
ance having  been  foreclosed.— Leavenworth  y. 
Brendel,  167  P.  964. 

SUBSCRIPTIONS. 

See  Banks  and  Banking,  4=»39;    Corporations, 
•&s»00,  93. 

SUBSTITUTES. 

See  Appeal  and  Error,  4=>553. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Coarsea,  «»10& 


See  Action. 
See.  Process. 


SUIT. 
SUMMONS. 

SUNDAY. 


See  Time,  <S=>10. 

SUPERSEDEAS. 

See  At>peal  and  Error,  4=»477-491. 

SUPREME  COURTS. 

See  Courts,  «=»396,  397. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses^  «s»120. 

SURPLUS. 

See  Mechanics^  liens,  «s>308. 

SURPRISE. 

See  Continuance,  0=>2&. 

SURRENDER. 

See  Landlord  and  I^enant,  4s>lM. 


SURVEYS. 


See  Boundaries. 
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SURVIVAL 

See  Atatement  and  Revival,  «=>52. 

SUSPENSION. 

See  Attorney  and  Client,  «S9S9,  60. 

SWINDLING. 

See  False  Pretenses. 

TARIFF. 

See  CuBtCHnB  and  Usages. 

TAXATION. 

See  Cnstoms  and  'Usages;  Licenses,  <S=s6;  Mu- 
nicipal Corporations,  <8=>413-523,  964-986; 
Schools  and  School  Districts,  <&3>101,  102. 

I.  NATUBE  AWO  EXTENT  OF  FOWEB 
IN  OENEBAXn 

^922  (Cal.)  A  legislative  act  clearl]^  and  de- 
signedly authorizing  taxation  for  a  private  pur- 
pose is  void,  as  under  our  system  of  government 
taxes  can  be  laid  only  for  a  public  object. — 
City  of  Loe  Angeles  v.  Lewis,  167  P.  390. 
«=>23  (Cal.)  PoL  Code,  |  4041,  subd.  9a,  as 
amended  by  St.  1913,  p.  660,  authorizing  coun- 
ty supervisors  to  acquire  or  lease  a  cement  man- 
ufacturing plant,  iUld  invalid  as  authorizing 
taxation  by  the  county  for  private  purposes. — 
City  of  Los  Angeles  v.  I«wis,  167  P.  390. 

n.   CONSTITTTIONAI.  BEQTTIRE. 
UENTS  AND  BESTBIOTIONS. 

«=>40(2)  (Kan.)  Laws  1917,  c.  188,  g  1,  direct- 
ing county  commissioners  to  compel  prisoners  to 
work  on  streets,  poor  farms,  etc.,  does  not  vio- 
late Const  art.  11,  §  1,  providing  for  an  equal 
rate  of  assessment  and  taxation. — State  ▼.  Stew- 
art, 167  P.  1069. 

€=»40(8)  (Wash.)  There  is  neither  requisite 
uniformity  nor  eqnality  of  taxation,  where  nil 
kinds  of  property  save  one  are  deei^edly  assess- 
ed at  lesser  percentage  of  their  fair  valoe  than 
that  one.— Weyerhaeuser  Timber  Co.  y.  Pierce 
County,  167  P.  35. 

«=>47(1)  (Wash.)  Including  land  value  as  ele- 
ment in  assessing  timber  land  as  real  estate  is 
not  double  taxation,  in  view  of  Rem.  Code  1915, 
{  9092,  defining  real  property  for  purposes  of 
taxation,  «n«l  sections  9095  and  9222—1,  per- 
mitting separate  taxation  of  standing  timber 
only  in  case  land  and  timber  are  held  in  separate 
ownership.— Weyerhaeuser  Timber  Co.  v.  Pierce 
County,  167  P.  35. 

®ss47(4)  (Wash.)  The  property  of  an  irrigation 
company  whose  business  Increases  the  value  of 
the  land  does  not  thereby  become  merged  with 
the  land  so  as  to  prevent  its  taxation  after 
the  land  baa  been  taxed. — Pasco  Reclamation 
Ca  v.  Ifranklln  County,  167  P.  1094. 

m.  UABIUTT  OF  PERSONS  ANB 
PBOFEBTY. 

(B)  Oorporstlona  una   Corporate  Stock 
»ad  Property. 

«=9l55  (GaLApp.)  Under  Const  art  13,  {  14, 
as  amended  November  8,  1910,  and  the  Cor- 
poration Franchise  Act,  property  of  a  paper 
corporation  not  rendering  service  to  the  public 
is  nonoperative,  and  subject  to  all  of  the  taxes 
that  may  be  imiMjsed  upon  nonoperative  prop- 
erty, as  well  as  any  state  Ucense  charge  ex- 
acted by  the  Legisdature. — ^TransconUnentai 
Telegraph  Co.  v.  Neylan,  167  P.  541. 

The  provision  of  Corporation  Franchise  Act, 
I  8,  Bubsecs.  2  and  3,  that  property  owned  by 
a  telegraph  company  constructing,  but  not  oper- 
ating, shall  be  deemed  nonoperative  property 
and  subject  to  assessment,  held  not  to  preclude 


assessment  thereof  for  purposes  not  therein 
specified,  in  view  of  Const  art  13,  S  1.— Id. 

(Ct  Pnbllo  Property  sndl  Inatltations. 

<8=3|8I  (Okl.)  Lands  certified  to  a  Mississippi 
Choctaw  Indian  under  'Act  Cong.  July  1,  1902, 
are  not  subject  to  taxation  until  after  proof  of 
bona  fide  residence  and  subsequent  alienation  by 
allottee,  and  tax  sale  while  land  is  exempted 
is  void.— Blackwell  v.  Harts,  167  P.  325. 

V.  I.EVT  AND  ASSESSIIENT. 

(B)  Aaaeaaora  and  Proeeedlns*  tax  Am- 
■essmeat. 

«=33i9(l)  (Wash.)  Laws  1907,  p.  132  (Rem. 
Code  1915,  i  9141  et  seq.),  requiring  the  tax 
commission  to  make  an  annual  assessment  of  the 
operating  property  of  railroads,  contemplates 
that  their  duties  are  to  be  performed  with  ereat 
care  and  discretion, — Oregon-Washington  B.  & 
Nav.  Co.  V.  Thurston  County,  167  P.  930. 
€=»3I9(2)  (Wash.)  Even  with  no  testimony  to 
support  it  there  will  be  clear  presumption  in 
favor  of  fairness  of  valuations  placed  on  lands 
by  assessors.— Northwestern  Improvement  Go. 
V.  Pierce  County,  187  P.  33. 
«=»3I9(2)  (Wash.)  Assessor  and  board  of  equal- 
ization act  in  quasi  judicial  capacity. — ^Weyer- 
haeuser Timber  Co.  v.  Pierce  County,  167  P.  35. 

Presumption  that  assessor  and  board  of  equal- 
ization have  performed  their  duties  in  a  proper 
manner  will  be  liberally  indulged,  and  evidence 
to  overthrow  it  must  be  clear. — Id. 
€=s>3l9(2)  (Wash.)  Evidence  in  an  action  by  a 
railroad  to  enjoin  collection  of  taxes  held  insuffi- 
cient to  overthrow  the  presumption  that  the  tax 
commission  in  assessing  the  plaintiff's  road  acted 
in  good  faith,  or  to  show  that  their  actions  were 
arbitrary.— Oregon-Washington  B.  ft  Nav.  Co.  v. 
Thurston  County,  167  P.  930. 

A  mere  showing  without  other  evidence  by 
plaintiff  railroad  that  the  tax  commission  gave 
another  road  a  14  per  cent,  disconnt  for  depreci- 
ation and  none  to  plaintiff  is  not  sufficient  to 
overcome  the  presumption  of  regularity  and  good 
faith,  the  assessment  of  the  property  of  others 
at  a  lower  proportion  of  its  value  not  invalidat- 
ing an  assessment  in  the  absence  of  fraud. — Id. 

(O   Hoile  ot  Assessment  la  General. 

€=9348  (Wash.)  Adoption,  without  change,  of 
valuations  of  timber  lands  made  by  former  as- 
sessors prior  to  depreciation  in  timber  values, 
fixing  of  values  without  considering  quality  and 
quantity  of  timber,  etc.,  and  assessing  proper- 
ty, in  violation  of  Rem.  Code  1915,  g  9112,  at 
more  than  50  per  cent,  of  its  fair  value,  though 
all  other  property  is  assessed  at  50  per  cent, 
is  arbitrary  and  discriminatory. — Weyerhaeuser 
Timber  Co.  v.  Pierce  County,  167  P.  35. 

(D)  Mode  of  Assessment  of  Corporate 
Stoelb  Property!  or  Receipts. 

®=>375(2)  (Wash.)  Pact  that  property  of  an 
irrigation  company  is  so  incumbered  with  unfa- 
vorable contracts  that  it  will  pay  nothing  on 
the  investment  and  is  a  liability  does  not  pre- 
clude taxation  of  the  physical  value  of  the  plant 
and  property. — Pasco  Reclamation  Co.  v.  Frank- 
lin County,  167  P.  1094. 

€=>382  (C!al.)  The  words  "gross  receipts  from 
oppration"  as  used  in  Const,  art.  13,  §  14,  subd. 
"a,"  providing  a  tax  upon  such  receipts  of  pub- 
lic service  corporations,  mean  the  entire  oper- 
ative income  without  deduction  of  any  sort,  and 
do  not  contemplate  a  tax  upon  gross  profits. — 
Pacific  Gas  &  Electric  Co.  v.  Roberta,  167  Pi 
845. 

«=»390(2)  (Wash.)  Where  the  Public  Service 
Commission  fails  to  fix  the  value  of  new  branch- 
es to  a  railroad  as  required  by  Laws  1907,  p. 
545,  I  5,  it  becomes  the  duty  of  the  tax  com- 
mission to  do  80  under  Laws  1907,  p.  132,  |  1, 
requirinp'  annual  assessments  of  the  railroads.— 
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Oregon-Washington  R.  &  Nav.  Co.  v.  Thurston 
County,  167  P.  930. 

In  valuing  operating  property  of  a  laUroad  for 
taxation,  under  Laws  1907,  p.  132,  §  1  (Rem. 
Code  19l5,  §  9141  et  seq.),  the  first  inquiry  is  as 
to  actual  cost,  that  being  prima  facie,  its  value, 
and  in  the  absence  of  information  of  the  "neces- 
sary" cost,  depreciation  or  enhancement,  through 
competition  or  otherwise,  must  be  fixed  as  the 
value,  although  the  "necessary"  costs  is  the 
proper  standard. — Id. 

(G)   Revlerr,  Correction,  or  Settlns  Aside 
''    of  Anaessment. 

®=>490  (Wash.)  A  valuation  of  railroad  proper- 
ties by  the  Public  Service  Commission  or  the 
old  Railroad  Commission  was  conclusive  as  to 
all  matters,  and  could  not  be  attacked  collat- 
erally in  an  action  to  enjoin  collection  of  taxes. 
— Oregon- Washington  R.  &  Nav.  Co.  v.  Thurston 
County,  167  P.  930. 

Incomplete  findings  of  the  Public  Service  Com- 
mission as  to  the  value  of  a  railroad  system  are 
conclusive  as  far  as  they  go.  and  are  used  in  tax 
assessment  even  though  Laws  1907,  p.  545,  i  5, 
requires  that  such  commission  make  more  fall 
ami  complete  findings.— Id. 
€=»494(1)  (Wash.)  Where  assessor  acts  arbi- 
trarily, or  proceeds  on  fundamentally  wrong 
theory,  in  making  the  assessment,  courts  will 
grant  relief  against  overvaluation  of  real  prop- 
erty, regardless  of  action  of  board  of  equaliza- 
tion.— Weyerhaeuser  Timber  Co.  t.  Pierce  Coun- 
ty, 167  P.  35. 

Rule  that  court  will  not  interfere  with  assess- 
ment on  sole  ground  of  excessive  valuation,  in 
absence  of  fraud,  unless  assessment  is  so  great 
as  to  amount  to  fraud  in  law,  does  not  apply 
where  it  is  arbitrary ^ — Id. 
<S=»494(2)  (Wash.)  Equity  will  not  set  aside 
opinion  of  taxing  officers  in  fixing  value  of  lands 
for  taxation,  unless  such  arbitrariness  or  ine- 
quality enters  into  assessment  as  to  violate  fun- 
tlamental  principles  of  taxation. — ^Northwestern 
Improvement  Co.  v.  Pierce  County,  167  P.  33. 
$=9500  (Wash.)  In  action  for  cancellation  of 
taxes  on.  ground  of  overvaluation,  assessments 
for  years  prior  to  those  involved  are  admissible 
to  show  that,  in  making  the  assessments,  as- 
sessor merely  adopted  arbitrary  valuation  of 
prior  assessors,  without  exercise  of  his  own  judg- 
ment, and  that  valuations  are  on  higher  per- 
centage of  fair  value  than  allowed  by  law. — 
Weyerhaeuser  Timber  Co.  v.  Pierce  County,  167 
P.  35. 

VU.  PAYMENT  AND  REFUNDIMO  OB 
RfCOVEBY  OF  TAX  FADD. 

®ss528  (Or.)  Interest,  when  charged  on  a  de- 
linquent tax,  is  a  penalty  to  insure  prompt  pay- 
ment, and  is  not  a  consideration  for  the  for- 
bearance of  money,  or  a  part  of  the  tax. — Colby 
V.  City  of  Medford,  167  P.  487. 
€=>528  (Wash.)  Fifteen  per  cent,  interest  at- 
taching to  delinquent  general  taxes  is  interest 
and  not  penalty. — Schmuck  v.  Wheeler,  167  I'. 
1126w 

$s>538  (Or.)  As  county  did  not  expressly  guar- 
antee payment  of  any  money  received,  except 
that  for  which  delinquency  certificate  was  is- 
sued, payments  of  taxes  for  subsequent  years 
were  voluntary  and  could  not  be  collected. — 
CreasoD  y.  Douglas  County,  167  P.  796. 
4=>542  (Wash.)  Where  a  company  paid  ezce»- 
sive  taxes  without  calling  attention  of  officers 
to  valuation  and  protesting  payment,  company 
could  not  recover  them.— Pittock  &  Leadbetter 
Lumber  Co.  v.  Skamania  County,  167  P.  108. 

Vm.  0OIX£CTION     AND     ENFORCE. 

MENT  AGAINST  PERSONS  OR  PER. 

SONAI.  PROPERTY. 

(C)  Remedlea  for  'WronKfnl  Enforcemcmt. 

$=3608(5).  (Wash.)  In  an  independent  proceed- 
ing attacking  assessment  of  railroad  properties, 


where  the  complaint  Is  as  to  overvaluation,  un- 
less the  excessive  valuation  is  so  great  as  to 
clearly  manifest  arbitrary  conduct  or  fraud  or 
the  clear  adoption  of  a  fundamentally  wronK 
principle,  such  assessment  will  not  be  overturn- 
ed.—Oregon- Washington  R,  &  Nav.  Co.  T.  Thurs- 
ton County,  167  P.  930. 

$=9611(6)  (Wash.)  In  a  proceeding  by  a  rail- 
road to  enjoin  collection  of  taxes,  it  is  incum- 
bent upon  the  railroad  to  show  that  the  "neces- 
sary" cost  was  less  than  the  actual  cost  of  the 
operating  properties,  and  it  was  likewise  incum- 
bent upon  the  tax  commission  to  ascertain  any 
enhanced  value.— Oregon-Wnshington  R.  &  Nav. 
Co.  v.  Thurston  County,  167  P.  930. 

X.   REDEMPTION  FROM  TAX  SAXE. 

<S=>704  (Kan.)  Under  Gen.  St  1915,  }  11448, 
a  tax  deed  is  voidable  when  based  on  a  redemp- 
tion notice  including  illegal  interest.— Clark  v. 
Tandy',  167  P.  1089. 

$=3708(4)  (Wash.)  Although  at  time  of  foreclo- 
sure party  named  in  tax  certificate  had  no  in- 
terest in  property,  where  holder  of  certificate 
knew  he  was  resident  subject  to  personal  serv- 
ice, summons  by  publication  worked  fraud,  and 
tax  deed  secured  will  be  set  aside. — Craver  t. 
Wehr^  167  P.  98. 

It  IS  only  where  tax  certificates  are  issued 
a|;ainst  unknown  owner  that  holder  may  avail 
himself  of  publication  without  attempting  per- 
sonal service  or  making  showing  sufficient  to 
sustain  substituted  servfce.- Id. 

XI.   TAX  TITI.EB. 

(A)  Title  and  Rl«rh«ii  of  PmroIiaBer  at  Tax 
Sale. 

$=>730  (Okl.)  Where  laws  and  treaties  of 
United  States  exempt  Indian  homestead  from 
taxation  by  state  and  its  subdivisions,  sale  of 
such  land  for  taxes  and  tax  sale  certificate  ar« 
absolute  nullities.— Hutchison  t.  Brown,  167  P. 
624. 

$=9732  (Wash.)  Mortgage  may  be  prior  in  time 
to  tax  foreclosure  and  yet  be  cut  off  if  proceed- 
ings are  valid.— Craver  v.  Wehr,  167  P.  98. 

(C)   Actions  to  Conlirm  or  Trr  Title. 

$=>805(1)  (Okl.)  Where  record  owner  of 
rights  under  valid  tax  deed  is  not  brought  into 
sruit  within  short  Statute  of  limitations,  bring- 
ing of  suit  against  others  having  no  interest  in 
the  land  does  not  toll  statute  as  to  such  own- 
er.—Hutchison  V.  Brown,  167  P.  624. 
$s»80S(3)  (Okl.)  Issuance  and  record  of  tax 
deed  based  upon  void  assessment  and  sale  does 
not  set  in  operation  short  statute  of  limitations 
in  action  to  recover  land  from  holder  under 
such  deed  or  to  avoid  deed.— Hutchison  r. 
Brown,  167  P.  624. 

Where  exempt  homestead  is  included  in  tax 
deed  purporting  to  convey  land  not  exempt, 
and  based  on  separate  assessment  and  tax  sale* 
and  consideration  is  divisible,  deed  is  valid  as 
to  nonexempt  land,  and  short  srtatute  of  limita- 
tions  runs  against  deed  therefor  after  its  rec- 
ord.—Id. 

(D)    Rlshta  and  Remedies  of  Pnrebaser  of 
Invalid  Title. 

$=»82l(2)  (Or.)  Where  county  issued  to  plain- 
tiff delinquency  certificate  on  land  belonging  to 
United  States  and  excepted  from  taxation  by 
L.  O.  L.  i  3554,  and  guaranteed  payment  as  re- 
quired by  section  3893,  held,  coTinty  was  re- 
quired to  refund  money  paid  by  plaintiff,  witi 
6  per  cent,  interest. — Creason  t.  Douglas  Coun- 
ty, 167  P.  796. 

$=»82l(4)  (Or.)  Where  the  holder  of  a  void  de- 
linquency certificate  presented  claim  for  repay- 
ment which  he  had  liquidated,  to  county  court, 
which  denied  relief,^  he  could  maintain  action 
on  his  demand ;  review  of  court's  order  not  be- 
ing exclusive  remedy.— Creason  t.  Douglas 
County,  167  P.  796. 
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TAXATION  OF  COSTS. 

8m  Coats,  «=3219. 

TAX  TITLES. 

See  Taxatimt,  «s>730-821. 

TELEGRAPHS  AND  TELEPHONES. 

See  Tazadon,  «=>165. 

n.  BxavuLTion  Awa  oFERATioir. 

^=»33(V^)  (Okl.)  Telephone  company  is  entitled 
to  demand  a  fair  return  upon  reasonable  Tolne 
of  its  property  as  a  goiuK  concern,  Ab  distin- 
guished from  its  value  as  a  mere  plant,  which 
value  is  reached  by  including  all  elements  of 

?roperty  as  an  entity. — Pioneer  Telephone  & 
'elesraph  Co.  v.  State,  167  P.  995. 
«=933(1)  (OkL)  On  allegation  that  telephone  ex- 
diange  rates  in  single  city  are  unreasonable. 
Corporation  Commission  in  adjusting  rate 
should  separate  valuation  of  toll  plant  from 
that  of  exchange  plant  and  equitably  apportion 
between  them  the  value  of  property  used  in  com- 
mon in  giving  both  services.— Pioneer  Telephone 
&  Telegraph  Co,  v.  State,  167  P.  995. 

Where  evidence  shows  and  Corporation  Com- 
mission finds  that  telephone  plant  is  kept  in 
high  state  of  efficiency,  and  that  charges  are 
made  in  rates  to  prevent  depreciation  by  re- 
placement, no  necessity  exists  for  building  up 
fund  to  counteract  purely  theoretical  depreda- 
tion.—Id. 

4=»52  (Wash.)  After  error  in  transmission  of 
telegram  resulting  in  sale  of  apples  to  consignee 
at  price  lower  than  that  intended,  it  was  send- 
er's duty  to  minimize  his  damages  by  accepting 
consignee's  subsequent  offer  to  settle  at  higher 
price  than  that  paid.— Bentley  v.  Western  Union 
Telegraph  Co.,  167  P.  1127. 
^=353  (Wash.)  Error  in  transmission  of  tele- 
gram authoriEing  sender's  agent  to  accept  from 
consignee  fl.80  per  box  for  apples,  so  as  to 
state  a  price  of  $1.08  a  box,  held  proximate 
cause  of  sender's  loss  of  difference. — Bentley  v. 
Western  Union  Telegraph  Co.,  167  P.  1127. 
«=>66(2)  (Wash.)  In  action  for  damages  from 
erroneous  transmission  of  telegram,  offer  of  an 
assignment  by  plaintiff  to  defendant  of  any 
claim  against  third  party  held  immaterial.— 
Bentley  v.  Western  Union  Telegraph  Co.,  167 
P.  1127. 

TENDER. 

^»I4(1)  (Cal.)  A  debt  is  not  extingniahed  by 
offer  of  payment,  under  Civ.  Code,  f  1600, 
where  money  is  deposited  in  bank  as  agent  of 
debtor  to  pay  It  to  creditor  on  conditions. — 
Segno  V.  Segno,  167  P.  285. 

TESTAMENTARY  CAPACITY. 

See  Wills,  «=»36-55. 


See  Larceny. 


THEFT. 
THREATS. 


See  Criminal  Law,  «=>762. 

4=3 1(1)  (Wash.)  Intent  of  one  who  naes  meth- 
ods set  forth  in  Rem.  Code  1915,  §  2613.  tn  ob- 
tain money  or  property,  is  intent  "to  extort  or 
gain,"  necessary  to  crime  of  blackmail,  though 
he  is  attempting  to  obtain  only  what  he  thinks 
he  is  entitled  to.— State  v.  Richards,  167  P. 
47. 

To  "extort"  means  to  gain  by  wrongful  meth- 
ods ;  to  obtain  in  an  unlawful  manner ;  to  com- 
pel a  payment  by  means  of  threats  of  injury  to 
person,  property,  or  reputation.— Id. 
@=>5  (Wash.)  Information  charging  that  de- 
fendant, with  intent  to  extort  money  from  an- 


other, sought  to  compel  him  to  execute  to  de- 
fendant a  lease  of  real  estate  and  other  valuable 
papers,  under  threat  of  accusing  him  of  crime, 
IS  sufficient,  under  Rem.  Code  1915,  §  2(513, 
defining  blaiekmaiL— State  r.  Richards,  167  P. 
47. 

4=97  (Wash.)  In  prosecution  for  blackmail,  it 
is  not  collateral  matter  whether  defendant  had 
been  advised  that  his  contemplated  act  would 
be  blackmail,  since  such  knowledge  was  material 
on  question  of  intent  with  which  act  was  per- 
formed.—State  V.  Richards,  167  P.  47. 

TIME.       •• 

See  Appeal  and  Error,  <S=>366,  428,  624,  628; 
Exceptions,  Bill  of,  ®=343;  Judgment,  e=> 
272;  Mechanics'  Ldens,  <8=3l73;  New  Trial, 
<e=>121 ;  Sales,  iS=>106,  350 ;  Venue,  «=361. 

4=>I0(6)  (Okl.)  Summons  fixing  answer  day 
falling  on  Sunday,  is  a  valid  summons,  for  Rev. 
Laws  1910,  §  5341,  fixes  time  for  filing  answer 
on  succeeding  Monday. — Ham  v.  Amazon  Fire 
Ins.  Co,,  167  P.  473. 

TITLE. 

See  Adverse  Possession;  Quieting  Title;  Re- 
plevin, ®=>8,  S&. 

TORTS. 

See  Abatement  and  Revival,  4s»52;  Arrest,  «=» 
2&-29;  False  Imprisonment;  Fraud:  Hus- 
band and  Wife,  €=3214;  Intoxicating  Liq- 
uors, 4=9310;  Libel  and  Slander;  Muicious 
Prosecution;  Master  and  Servant,  4s>301; 
Municipal  Corporations,  4=3724-834;  Negli- 
gence ;  Nuisance;  Trespass ;  Trover  and  Cmi- 
version. 

TOWNS. 

See  Coundaii ;  Municipal  Corporations ;  Schools 
and  School  Districts,  «=»17-102. 

TRADE  UNIONS. 

4=94  (Utah)  An  expelled  member  of  trade  asso- 
ciation is  only  entitled  to  a  hearing  in  accord- 
ance with  laws  and  rules  of  associatioD.- Pratt 
V.  Amalgamated  Ass'n  of  Street  and  Electric 
Ry.  Employes  of  America,  167  P.  830. 

The  expulsion  of  a  member  of  a  trade  asso- 
ciation without  notice  or  opportunity  to  be  heard 
is  void.— Id. 

Where  plaintiff  was  not  expelled  from  a  trade 
association  without  a  hearing,  court  will  not 
review  and  annul  officer's  acts. — Id. 

Court  would  not  interpret  provisions  of  con- 
stitution of  a  trade  association  regarding  trans- 
fer of  membership,  this  being  the  officers'  duty. 
— Id. 

4=99  (Utah)  The  court  will  not  compel  rein- 
statement of  expelled  member  of  trade  associa- 
tion where  owing  to  nonresidence  of  defendants 
decree  could  not  be  enforced.- Pratt  v.  Amalga- 
mated Ass'n  of  Street  and  Electric  Ry.  Em- 
ployes of  America,  167  P.  880. 

TRANSCRIPTS. 

See  Appeal  and  Error,  4=9S63,  640;  Costs,  4=9 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  «=936&-430,  446 ;  Courts, 


TRESPASS. 

See  False  Imprisonment;  Injunction,  4=940. 

n.  AOTioirs. 

(A)   Rlsbt  of   Action   and   Defenses. 

4=920(2)  (N.M.)  A  constructive  possession 
consequent  upon  legal  o#nership  is  sufficient  u 
against   mere   trespassers ;    that  is,   as  against 
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those  who  do  not  show  some  right  of  possession. 
—First  Nat.  Bank  of  Albuquerque  v.  Town  of 
Tome,  167  P.  733. 

TRESPASS  TO  TRY  TITLL 

See  Ejectment. 

TRIAL 

See  Continuance;    Costs;   Criminal  Law,  «=> 

667-858;    Jury;    New  Trial;    Stipulations; 

Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  avd 

Error. 

XV.  RECEPTION  OF  EVIDENCE. 

(A)  Introduction,  Olter,  and  Admlaaton  of 

Ki-vldence  In  General. 

^=94 1  (6)  (Kan.)  Where  trial  court  has  ordered 
witnesses  to  withdraw  from  courtroom,  witness 
disregarding  order  may  be  disciplined  by  court, 
but  bis  disobedience  does  not  disqualify  him  as 
witness.— Barber  v.  Emery,  167  P.  1044. 
€=s>57  (Cal.)  Testimony  of  acquaintances  re- 
garding mental  competency  of  testatrix  held 
evidence  on  one  point,  within  Code  Civ.  Proc.  I 
2044,  as  to  limitmg  the  amount  of  evidence  on 

f  articular  point— In  re  Wineteer's  Estate,  167 
.  616. 

(B)  Order    of    Proof,    Rebuttal,    and    Re- 

openlnac  Case. 

^=>68(1)  (Cal.)  Refusal  after  submission  to  re- 
open case  for  newly  discovered  evidence  is  not 
error,  it  being  cumulative,  and  there  b^ng  no 
satisfactory  showing  that  it  could  not  have  been 
procured  at  the  trial  by  exercise  of  due  dili- 
gence.— Maunder  v.  Pozzo,  167  P.  145. 

(C)  Objections,  Motions  to  Strike  Ont,  and 

Bxccptlons. 

«=s>9l  (N.M.)  It  is  a  matter  of  discretion  with 
the  trial  court  whether  to  strike  out,  on  mo- 
tion, evidence  admitted  without  objection. — 
State  V.  Blacklock,  167  P.  714. 

V.  ABOUMENTS  AITD  OONDITCT  OF 
COirNSEX.. 

^=»M9  (Or.)  Allowing  plaintiffs  counsel,  in 
argument  in  action  for  fraud,  to  state  that 
plaintiff  offers  to  take  a  certain  sum  and  re- 
turn the  property,  held  error,  as  injecting  a 
spurious  issue. — Chrudinsky  v.  Evans,  167  P. 
562. 

<&=>I20(2)  (Or.)  Allowing  plaintiff  s  counsel,  in 
argument  in  action  for  fraud,  to  state  that 
plaintiff  offers  to  take  a  certain  sum  and  re- 
turn the  property,  held  error,  as  amounting  to 
a  self-serving  declaration  of  disposition  to 
compromise.— Chrudinsky  v.  Evans,  167  P.  662. 

TI.  TAKma  CASE  OR  QXTESTIOIT 
FROM  JURY. 

(A)   (tnestlona  of  Law  or  of  Fact  In  Gen- 
eral. 

d=>l4l  (Or.)  In  attorney's  action  for  compen- 
sation, where  there  was  no  counterclaim  and  no 
dispute  in  material  testimony,  directed  verdict 
was  proper.— Smith  v.  Robinson,  167  P.  569. 

ra»  Direction  of  Terdlet. 

4s»l70  (Okl.)  Where  a  counterclaim  stated  a 
good  cause  of  action  against  plaintiff,  though 
not  a  proper  counterclaim  in  the  action,  and 
plaintiff  alleged  an  affirmative  defense,  but  of- 
fered no  evidence  to  support  it,  a  directed  ver- 
dict for  plaintiff  on  the  issues  joined  was  error. 
— Brisley  v.  Mahaffey,  167  P.  984. 

Vn.  INSTRUCTIONS  TO  JURY. 

(A)  ProTlnee  of  Coart  and  Jary  In   Gen- 
eral. 

4=»I9I(7)  (Wash.)  In  action  for  injuries  from 
overturning   of  plaintiff's  automobile  truck  in 


city  street,  requested  instructions  held  erroneous 
and  properly  refused,  where  they  assumed  that 
automobile  was  agency  daneerous  to  plaintiff. — 
Walters  v.  City  of  Seattle,  167  P.  124. 

In  action  for  injuries  from  overturning  of 
plaintiff's  automobile  in  dty  street,  instructi<Hi, 
assuming  that  plaintiff  was  chargeaUe  with 
reckless  or  heedless  use  of  automobile  in  a  local- 
ity where  peril  was  obvious,  held  properly  re- 
fused.—Id. 

<8=>I94(2)  (CaL)  That  the  court  began  an  in- 
struction "it  is  claimed  by  plaintiff'  did  not  make 
the  instruction  one  on  matters  of  fact,  where 
the  instruction  embodied  a  fair  statement  of  the 
probative  tendency  of  the  evidence. — Hart  v. 
Fresno  Traction  Co.,  167  P.  885. 

<B>  Meoessltr  and  Snbjeot-Matter. 

<S=>203(1)  (Colo.)  Defendant  held  entitled  to 
have  jury  instructed  in  a  concrete  manner  as 
to  its  theory  when  sustained  by  competent  evi- 
dence—Denver City  Tramway  Co.  v.  Doyle, 
167  P.  777. 

<&=>208  (Wash.)  Where  an  immaterial  offer  of 
evidence  has  been  made,  it  is  the  duty  of  the 
court  to  instruct  the  jury  to  disregard  it. — 
Bentley  v.  Western  Union  Telegraph  C3o.,  167 
P.  1127. 

$s>2l7  (Wash.)  Instruction  as  to  according 
corporation  the  same  treatment  as  a  private 
individual  and  not  to  be  influenced  by  passion, 
prejudice,  or  sympathy  held  improperly  refused. 
— Shanks  v.  Oregon-Washington  R.  &  Nav.  Co., 
167  P.  1(>74. 

(C)  Form,    Retantaltes,   and    SnIBeteney. 

«=»244(4)  (Utah)  The  court  should  not  name 
the  specific  things  or  acts  which  the  jury  may 
consider  in  determining  contributory  negligence, 
but  tell  them  to  determine  the  question  from 
a  consideration  of  the  whole  evidence. — Kent 
V.  Ogden,  L.  &  I.  Ry.  Co.,  167  P.  666. 

(D)   ApplleabllitT    to    Pleadtnar*    and    EtI- 
denee. 

®=>2SI(2)  (Or.)  Instruction  embodying  L.  O.  Ia. 
f  799,  subd.  40,  as  to  presumption  of  fraud 
where  sale  or  assignment  is  not  followed  by  de- 
livery and  change  of  possession,  held  properly 
refused,  where  fraud  was  not  raised  by  the 
pleadings.— Benson  v.  Johnson,  167  P.  1014. 
«=s>25l(3)  (Wash.)  Where  the  grantees  of  an 
easement  did  not  plead  the  grantor's  permisrion 
to  pile  logs  along  the  right  of  way,  an  instruc- 
tion based  upon  such  permission  was  anwar- 
ranted.— Bice  v.  Brown,  167  P.  1097. 
^=»25l(8)  (Mont.)  In  action  for  injuries  due  to 
plaintiffs  horse  becoming  frightened  by  defend- 
ant's street  car,  instrucaon  held  not  subject  to 
objection  tliat  it  authorized  jury  to  apply  doc- 
trine of  last  clear  chance,  which  was  not  in  is- 
sue.— Anderson  t.  Missoula  St.  Ry.  Co.,  167  V. 
841. 

€=3252(1)  (Colo.)  CV>urt  should  not  submit 
cause  upon  which  there  is  no  proof. — McNulty 
v;  Durham.  167  P.  773. 

<3=3252(1)  (N.M.)  Requested  instructions  are 
properly  refused,  where  they  are  not  warranted 
by  the  evidence. — Jackson  v.  Brower,  167  P.  6. 
<S=»252(1)  (Or.)  While  party  is  entitled  to 
have  his  theory  of  case  presented  to  jury  un- 
der proper  instructions,  there  must  be  some 
testimony  tending  to  prove  such  theory. — 
Quinn  v.  Hawley  Pulp  &  Paper  Co.,  167  P.  671. 
9=9252(8)  (Wash.)  In  action  for  injuries  caused 
by  defective  street,  Instruction  on  actual  knowl- 
edge of  plaintiff  held  not  bad  because  not  in- 
structing on  potential  knowledge ^there  beingno 
evidence  of  constructive  notice. — Walters  v.  City 
of  Seattle,  167  P.  124. 
In   action   for  injuries   from   overturning  of 

SlaintiiTs  automobile  truck  in  street,  where  ad- 
itionnl  element  of  contributory  negligence  em- 
bodied in  requested  instruction  waa  not  in  ease. 
'  held  refusal  was  not  error. — Id. 
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4=>292(11)  (Or.)  Evidence  In  aervant's  ac- 
tion for  injuries  when  piles  of  baled  paper  fell 
on  him  held  to  warrant  refusal  of  inBtrnction 
based  on  theory  that  his  work  inyolved  no  risk 
or  danger  within  Employers'  Liability  Taw. — 
Qninn  ▼.  Hawley  Pulp  &  Paper  Co.,  167  P. 
571. 

«=9253(9)  (Wash.)  Where  injured  person  claim- 
ed damages  for  inability  to  work,  instruction 
held  erroneous  as  withdrawing  from  the  jury's 
consideration  evidence  that  the  failure  to  work 
was  not  due  to  the  injury,  but  to  use  of  intoxi- 
cBtits.— Shanks  v.  Oregon-Washington  R.  & 
Nav.  Co..  167  P.  1074. 

(B)  Keqacsts  or  Pra.7era. 

«=9255(3)  (Utah)  \Jnder  Comp.  Laws  1907,  S 
3147,  in  will  contest,  where  court  ruled  at  be- 
ginning that  btarden  was  on  proponent,  but 
charged  that  as  to  issue  of  insanity  only  bur- 
den was  on  protestant,  its  failing  to  charge  as 
to  bnrden  cm  issue  of  undue  influence  was  er- 
roneous, though  proponent's  counsel  did  not  re- 
quest instruction.— lia  re  Hansen's  Will,  167  P. 

^s»260(l)  (Kan.)  Refusal  of  instructiions  mere- 
ly cumulative  of  those  given  is  not  error. — Pat- 
ton  V.  Union  Traction  Co.,  167  P.  1041. 
«s»260(l)  (Kan.)  Where  instnictions  sufficient- 
ly set  forth  plaintiff's  concrete  claims  to  give 
jury  proper  understanding  of  issues,  it  was  not 
error  to  refuse  instructions  stating  claimed  facts 
more  in  detail.— Eopson  v.  Union  Traction  Co., 
167  P.  1059. 

«==>260^1)  (N.M.)  Courts  are  not  bound  to  give 
instructions  which,  even  if  correct,  are  merely 
cumulative.— Jackson  v.  Brower,  167  P.  0. 
«=>260(1)  (Wash.)  Refusal  of  requested  in- 
structions was  not  error,  where,  so  far  as  they 
contained  correct  statement  of  law  applicable 
to  case,  they  were  sufficiently  covered  by  in- 
structions given. — ^Reynolds  v.  Canton  Ins.  Of- 
fice, Limited,  of  Hong  Kong,  China.  167  P.  1115. 
$=>260(5)  (Or.)  In  condemnation  case,  charge 
held  to  fairly  instruct  jury  as  to  rules  of  law 
applicable  to  assessment  of  damages,  so  that 
denial  of  additional  instructions  was  not  error. 
— Portland  &  Oregon  City  Ry.  Co.  v.  Sanders, 
167  P.  564. 

4=9260(8)  (Colo.)  In  action  for  injuries  in  col- 
lision with  street  car,  refusal  of  instructions  as 
to  conti-ibutory  negligence  held  not  rendered 
nonprejudicial  by  the  instructions  given. — ^Den- 
ver City  Tramway  Co.  v.  Doyle.  167  P.  777. 
9=3260(8)  (Colo.)  In  action  for  death  of  a  serv- 
ant where  the  court  instructed  that  plaintiff 
could  not  recover  on  a  possibility,  and  that  un- 
less the  conclusion  that  the  death  was  occasioned 
as  alleged  was  the  only  conclusion  reasonably 
to  be  drawn  from  the  facts,  the  jury  should  find 
for  the  master,  held,  that  it  was  not  error  to 
refuse  further  instmctiona  asked.— Vallery  v. 
Barrett,  167  P.  979. 

Where  the  court  instructed  that  the  servant 
must  be  held  to  have  assumed  all  risks  that 
were  open  and  obvious  or  of  which  he  could 
have  known  by  exercising  ordinary  care,  it  was 
not  error  to  refuse  an  instruction  that  it  was 
his  duty  to  inform  himself  of  the  ordinary  and 
obvious  hazards  of  his  employment.— Id. 
$s»260(S)  (Wash.)  In  action  for  injuries  from 
overturning  of  plaintiFs  automobile  truck  in 
street,  where  additional  element  of  oontribn- 
tory  negligence  embodied  in  requested  instruc- 
tion was  not  in  case,  held  refusal  was  not  error, 
other  parts  being  substantially  covered  by  given 
charge.— Walters  v.  City  of  Seattle,  167  P.  124. 
4=9260(9)  (Kan.)  In  action  on  note  signed  by 
two  direct(»«,  held,  in  view  of  instruction  given, 
that  refusal  to  give  requested  instruction  as  to 
basis  of  recovery  was  not  error. — International 
Harvester  Co.  of  America  v.  Franklin  County 
Hardware  Co.,  167  P.  1057. 


«s>267(3)  (CaL)  Striking  part  of  a  requewted 
instruction  is  not  error,  where  all  that  was  elim- 
inated was  implied  in  that  given.— Colusa  &  H. 
R.  Co.  V.  Leonard,  167  P.  878. 
«3»267(4)  (Cal.)  It  is  enough  in  condemnation, 
proceedmgB   to   instruct   that   the* damage   for' 
which  compensation  is  to  be  made  is  the  damage 
to  the  property  itself,  without  using  the  words 
of  the  requested  instruction  that  the  property 
itself  must  suffer  some  diminution  in  substance. 
—Colusa  &  H.  R.  Co.  v.  Leonard,  167  P.  878. 

(G>  Oonatrnctlon  a.iid  Operatl«a. 

«=»296(4,  6)  (Cal.App.)  In  action  for  Injuries 
when  struck  by  automobile,  where  instructions, 
read  together,  were  consistent,  not  confusing, 
and  fairly  covered  contributory  negligence,  such 
instructions  were  correct  though  single  one 
predicated  liability  without  reference  to  con- 
tributory negligence. — Weihe  v.  Rathjen  Mer- 
cantile Co.,  167  P.  287. 

Vm.  CTTSTODT.   OONSITOT.   AlfD  DE- 
UBERATIONS   OF  JXTRT. 

4s>3l  I  (Kan.)  It  was  error  for  jury  to  consider 
facts,  pertinent  to  issues,  volunteered  by  juror 
in  jury  room. — Barber  v.  Emery,  167  P.  1044. 
«5>3I2(3)  (Colo.)  Mill's  Ann.  Code,  S  192,  re- 
quiring information  to  jury,  after  retirement,  on 
a  point  of  law  in  the  case,  to  be  in  presence  of 
parties  or  counsel,  held  not  to  apply  to  court's 
remarks  urging  agreement. — Hutchins  v.  Haff- 
ner,  167  P.  966. 

<S=»3I4(1)  (Colo.)  Remarks  of  the  judge  to  the 
jury,  after  retirement,  urging  the  jurors  to  lay 
aside  any  feelings  which  may  have  arisen  out  of 
their  diseassions,  and  to  try  to  harmonize  differ- 
ences arising  out  of  questions  of  fact,  do  not 
amount  to  coercion,  but  are  proper. — Hutchins  T. 
Haffner,  167  P.  966. 

9=»3I5  (Wash.)  In  suits  for  unliquidated  dam- 
ages, where  the  jury  give  a  round  sum,  the 
amount  is  often  necessarily  the  result  of  com- 
promise, and  will  not  be  set  aside,  although  it 
raises  a  strong  inference  tiiat  it  was  arrived  at 
by  striking  an  average.— Cormier  v.  H,  H.  Mar- 
tin Lumber  Co.,  167  P.  1105. 
€=s>3i5  (Wash.)  Where  jnry  agreed  in  advance 
to  be  bound  by  average  of  determination  of  each 
as  to  amount  of  damage,  verdict  based  on  such 
a  quotient  is  bad,  though  jury  thereafter  took 
another  ballot  which  was  in  favor  of  uphold- 
ing  verdict— United  Iron  Works  t.  Wagner, 
167  P.  1107. 

rS.   VEBDZOT. 
(A)   General  Verdlet. 

€=>3I8  (Utah)  Where   special   verdict  covered  ^ 
every  issue,  general  verdict  was  unnecessary  to 
authorize  judgment.— In  re  Hansen's  Will,  167 
P.  256. 

©=»335  (Or.)  In  the  absence  of  statutory  au- 
thority, the  jury  may  not  apportion  damages 
against  defendants,  sued  as  joint  tort-feasors. 
— Chrudinskv  v.  E\ans,  167  P.  562. 

L.  O.  L.  I  180,  authorizing  judgment  for  or 
against  one  or  more  of  several  plaintiffs  or 
defendants,  does  not  allow  of  verdict  and  judg- 
ment in  different  amounts  against  defendants, 
sued  as  joint  tort-feasors. — Id. 
^=9337  (Okl.)  Ordinarily  a  verdict  is  "contrary 
to  law"  when  it  is  returned  in  disobedience  or 
disregard  of  the  court's  instructions. — ^Norman 
V.  Lambert,  167  P.  213. 

(B)   Speelal  Intarroaratorlea  and  Vladlnara* 

«=>359(1)  (Cal.)  All  inferences  and  intendments 
favor  general  verdict,  so  that  answers  to  spe- 
cial interrogatories  cannot  be  enlarged  by  in- 
ference to  vitiate  general  verdict.— Tremble  t. 
Tuman,  167  P.  142. 
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«s>359(l)  (Wash.)  Where  general  verdict  is  not 
irreconcilably  inconsistent  with  ppecial  findings, 
it  ninst  be  permitted  to  stand.— Bullis  T.  Ball, 
167  P.  942. 

X..TIUAI.   BT   COURT. 

(A)  Hearlns  and  Determination  of  Canse. 

«s»374(2)  (Wash.)  Even  if  action  to  recover 
upon  marine  insurance  policy  was  eqnitable  ac- 
tion, it  would  not  have  been  error  to  submit  is- 
sues of  fact  to  jury  and  to  use  verdict  as  ad- 
visory merely. — Reynolds  v.  Canton  Ins.  Office, 
Limited,  of  Hong  Kong,  China,  167  P.  1115. 

(B)  FIndinva  of  Fact  and  Conclnatona  of 

Law. 

<S=»388(2)  (Or.)  Where  a  complaint  failed  to 
state  cause  of  action,  court,  under  L.  O.  L.  § 
79,  properly  sustained  defendant's  motion  for 
jud^ent  without  filing  findings  of  fact  or  con- 
clusions of  law,  despite  section  158.— Henry  D. 
Davis  Lumber  Co.  v.  A.  F.  Coatee  Lumber  Co., 
167  P.  507. 

«5>392(1)  (Or.)  Where  the  findings  justify  a 
judgment  for  one  par^,  and  the  other  party 
fails  to  object  to  them,  or  to  request  findings 
conformable  to  his  theory,  the  findings  made 
will  stand;  but  the  rule  is  otherwise  where  they 
are  insufficient  to  justify  a  judgment  for  either 
party.— McPheeters  v.  Smith,  167  P.  575. 
«s»395(l)  (Gal.App.)  Where  court  by  findings 
determined  contract  in  suit  was  as  plaintiff  had 
alleged,  it  was  unnecessary  to  make  particular 
findings  as  to  matteiB  toudiing  same  issue  which 
were  set  forth  in  defendant's  answer. — Saxon  y. 
Buckeye  Mfg.  Co.,  167  P.  174. 
(Ss'SSSCS)  (N.M.)  Findings  must  be  of  the  ul- 
timate facts  which  the  evidence  is  intended  to 
establish  sufficient  in  themselves  without  infers 
ence  or  the  weighing  of  evidence  to  justify  ap- 
plication of  legal  principles  which  must  deter- 
mine the  case. — First  Kat.  Bank  of  Albuquerque 
V.  Town  of  Tome,  167  P.  733. 
9=>395(6)  (Cal.App.)  If  a  complaint  ia  suffi- 
cient, a  finding  by  reference  to  it  will  be  suffi- 
deat— Haller  v.  Yolo  Water  &  Power  Co.,  167 
P.  197. 

4=3396(1)  (CaLApp.)  It  is  not  necessary  that 
findings  should  be  in  the  exact  language  of  the 
pleadings.— Haller  v,  Yolo  Water  &  Power  Co., 
167  P.  197. 

«=9396(3)  (Cal.)  In  action  to  establish  trust  in 
lands,  nnding  that  neither  defendant  was  ever 
in  actual  possession  land  in  controversy  was 
properly  responsive  to  defendants'  plea  of  nd- 
verse  possession.— Hannah  v.  Canty,  167  P.  373. 
€=3396(6)  (Utah)  Finding  on  question  of  fact 
which  could  not  avail  defendant  as  defense  was 
immaterial.— MiUs  v.  Gray,  167  P.  358. 

Failure  to  find  on  immaterial  matter  ia  not 
error.— Id. 

4=3397(2)  (Or.)  In  an  action  for  price  of 
piano  conditionally  sold,  where  the  sole  defense 
was  that  the  quality  of  the  instrument  was  mis- 
represented by  plaintiff,  a  judgment  for  the  re- 
turn of  the  piano  could  not  be  sustained,  in 
the  absence  of  a  finding  of  fact  as  to  whether 
the  quality  was  misrepresented.— McPheeters  t. 
Smith,  167  P.  675. 

i8=3404(l)  (Cal.App.)  Findings  are  to  receive 
such  a  construction  a^  will  uphold  rather  than 
defeat  its  judgment.— Haller  v.  Yolo  Water  & 
Power  Co.,  167  P.  197. 

<e=3404(l)  (CaLApp.)  Findings  of  fact  by  trial 
court  should  receive  such  construction  as  will 
uphold,  rather  than  defeat,  judgment— Arm- 
strong v.  Barceloux,  167  P.  805. 
4=3404(2)  (CaLApp.)  In  action  against  compa- 
ny and  an  individual  defendant  for  lote  of  crops 
from  the  negligent  flooding  of  land,  held,  that 
finding  was  to  be  construed  to  mean  that  com- 
pany was,  and  that  individual  defendant  was 
not,  negligent  as  alleged.— Haller  v.  Yolo  Wa- 
ter &  Power  Co.,  167  P.  197. 


4=3404(3)  (Cal.)  In  action  to  esUblisb  trust  ia 
lands,  finding  that  legal  title  was  held  by  de- 
fendants in  trust  was  a  finding  of  ultimate  fact. 
—Hannah  v.  Canty,  167  P.  373. 

TRIAL  DE  NOVO. 

See  Appeal  and  Error,  4=3895. 

TROVER  AND  CONVERSION. 

X.  ACTS  COirSTXTXTTING  OOITVEB- 

SION  AKP  UABIUTT 

THEBEFOB. 

4=>5  (Wyo.)  Purchaser  of  automobile,  who 
contracted  for  new  car  in  good  condition,  and 
person  associated  with  plaintiff  in  aelling  car, 
held  not  liable  to  plaintiff  for  conversion  of 
note  and  checks  given  in  payment  because,  when 
purchaser  intimated  to  plaintiffs  associate  dam- 
aged condition  of  car,  latter  returned  note  and 
checks.— Taylor  t.  First  Kat.  Bank,  167  P.  707. 

n.  ACTIONS. 

(B)  Jartadlctlon,    Parties,    PreUmlaary 

Prooeedlnars,  and  Pleadlav. 

4=332(3)  (Okl.)  For  plaintiff  to  recover  in  an 
action  of  trover,  he  must  allege  that  he  was  en- 
titled to  the  possession  of  the  property  at  the 
time  of  its  conversion.- Sbelton  v.  Jones,  167  P. 
468. 

In  trover  for  conversion  of  a  building,  plain- 
tiff must  specifically  aver  a  state  of  facts  show- 
ing that  it  is  personal  property,  and  that  he  has 
a  right  to  maintain  the  action.— Id. 

Petition  in  trover  for  conversion  of  a  building 
erected  on  leased  lands  under  agreement  for 
its  removal  by  lessee  at  expiration  of  lease  and 
on  payment  of  rent,  not  aUe^^ng  performance  of 
such  conditions,  was  insufficient  to  state  a  causa 
of  action. — Id. 

TRUST  DEEDS. 

See  Mortgages. 

TRUST  FUND  DOCTRINE 

See  Corporations,  4=3544. 

TRUSTS. 

See  Assignments  for  Benefit  of  Ctreditors. 
I.  CREATION,  EXISTENOE.  AND  VA- 

iiiurry. 

(A)  Bzpreaa    Trnats. 

4=>l  (N.M.)  A  trust  is  a  confidence  roposed  in 
a  person  as  to  property  in  Us  possession,  or 
over  which  be  can  exercise  power  to  hold  the 
property  or  exercise  the  power  for  the  benefit 
of  some  other  person  or  object.— H.  B.  Cart- 
wright  &  Bro.  V.  United  States  Bank  &  Trust 
Co.,  167  P.  436. 

4=3 1 7,  18(3)  (Wash.)  Where  husband  devised 
land  to  wife  on  oral  understandinif  that  on  her 
death  it  would  be  distributed  to  children  equal- 
ly, trust  held  express,  and,  being  oral,  invabd.— 
Brown  v.  Kausche,  167  P.  1075. 
4=321(1)  (N.M.)  No  particular  formality  is  nec- 
essary to  the  creation  of  a  trust,  and  all  that  is 
required  is  written  evidence  supplying  every 
essential  detail  of  the  trust.— H.  B.  Cartwright 
&  Bra  V.  United  States  Bank  &  Trust  Co.,  167 
P.  436. 

4=325(1)  (N.M.)  Any  agreement  or  contract  in 
writing,  directing  that  property  or  fund  be 
dealt  with  in  a  particular  manner  for  another's 
benefit,  raises  a  trust  in  such  other's  favor.— 
H.  B.  Cartwright  &  Bro.  v.  United  States  Bank 
&  Trust  Co..  167  P.  436. 
4s»30>/2(2)  (Wash.)  Under  conveyance  by  de- 
cedent to  his  sister,  held,  that  grantee  received 
absolute  title,  subject  to  no  trust;  it  being  ob- 
vious that  conveyance  was  to  enable  grantee  to 


Digitized  by  VjOOQ  IC 


1277 


INDEX-DIGEST 


Vanry 


make    provision    for    pantor's    minor   child. — 

Brown  v.  Davis,  167  P.  109S.  ' 

^s4 1  (N.M.)  The  beneficiary's  acceptance  of  a 

trust  is  presumed   until  ho  rejects  it. — H.   B. 

Cartwright  &  Bro.  v.  United  States  Bank  & 

Trust  c£>.,  167  P.  436. 

«S343(1)  (Wash.)  An   express  trust  cannot  be 

established  -  by      oral     eTidence.— Brown      v. 

KauBche,  167  P.  1076. 

(B)   Resnlttnar  Traata. 

4=988  (Wash.)  A  resulting  trust  may  be  estab- 
Ikbed  by  oral  testimony.— Brown  v.  Kausche, 
167  P.  1075. 

(O)  CoaatmotlTc   Trnata. 

4s»95  (Idaho)  Where  party  obtains  title  to 
property  by  fraud,  violation  of  confidence,  etc., 
80  that  he  cannot  equitably  retain  it,  equity 
'Will  impress  a  constructive  trust  thereon  in  fa- 
vor of  one  who  in  |[ood  conscience  is  entitled  to 
It,  and  will  recognize  him  as  beneficiary.— Da- 
venport V.  Burke,  167  P.  481. 
«=>99  (Cal.)  Where  plaintiff  aj^eed  to  select 
timber  lands,  defendant  to  furnish  price,  and 
both  to  divide  proceeds  of  sales,  after  deduction 
of  expenses,  etc.,  plaintiff  could  maintain  suit 
to  establish  trust  in  lands  purchased  by  him 
previously  to  sale  there  by  defendant. — Hannah 
V.  Canty,  167  P.  373. 

4=>I0I  (Wash.)  Acts  of  agent  and  mortgagee  in 
purchasing  at  execution  sale  nnder  judgment 
against  mortgagor,  and  principal  held  not  to 
create  constructive  trust  in  him  for  the  prin- 
cipal.—Carson  V.  Wiley,  167  P.  1111. 
^=»I08  (Cal.)  In  action  against  husband  and 
wife  to  establish  trust  in  lands,  document  com- 
prising acknowledgment  of  plaintifTs  interest, 
which  defendant  wife  refused  to  sign,  h^d  ad- 
missible as  part  of  conversation  with  plaintifTs 
agent— Hannah  v.  Canty,  167  P.  873. 
«s>l09  (Wash.)  A  trust  ex  malefido  may  be 
established  by  oral  testimony.— Brown  t. 
Kausche,  167  P.  1076. 

H.  OOM8TRU0TIOH    AHD    OPEBA- 
TION. 

CB)  Batata  or  latereat  of  Traat«e  aad  ot 
Oeatal  <tae  Traat. 

«=s>l40(l)  (OaLApp.)  Plaintiff,  beneficiary  in 
trust  agreement,  having  accepted  salary  as  pres- 
ident of  investment  company,  whose  shares  were 
subject  of  trust  agreement,  under  resolution  of 
company  providing  for  payment  of  salary,  h^ 
to  have  waived  his  right  to  receive  and  recover 
from  trustee  amount  otherwise  payable  to  him 
under  terms  of  trust— Howard  v.  Anglo-Cali- 
fornia Trust  Co.,  167  P.  177. 

IV.  MAITAGEBCENT  AMD  DiaPOSAIi 
OF  TRUST   PROPERTT. 

^=>23l(2)  (Kan.)  A  trustee  cannot  acquire  any 
interest  adverse  to  his  trust,  and  where  trustee 
who  was  also  interested  in  land  attempted  to 
obtain  fee,  his  creditors  cannot  defeat  rights  of 
ultimate  beneficiaries.— Niblack  v.  Knox.  167 
P.  741. 

Where  testator  devised  lands  in  trust  mak- 
ing his  sons  trustees  and  his  grandchildren  the 
ultimate  beneficiaries,  creditors  of  one  of  the 
sons  who  attempted  to  acquire  fee  to  lands  can- 
not reach  the  interests  of  grandchildren,  and 
they  should,  if  necessary  to  protect  their  rights, 
be  made  parties. — Id. 

VI.  AOOOUNTZKO  AMD  COMPEN&A- 
TION  OF  TRUSTEE. 

«=»32l  (N.M.)  Where  a  trustee  breaches  its 
trust  or  is  guilty  of  vexatious  or  improper  con- 
duct, court  can  withhold  compensation,  or  allow 
compensation  only  for  services  so  far  as  they 
have  been  beneficial  to  estate— H.  B.  Gartwright 


&  Bro.  V.  United  States  Bank  &  Trust  Co.,  167 
P.  436. 

A  corporation  trustee,  joining  with  a  director 
to  secure  for  him  his  profits  upon  an  option 
contract  obtained  from  the  trustee  on  trust 
property,  was  properly  denied  a  commission  on 
such  profits. — Id. 

VH.   ESTABLISHBIENT   AND   EN. 
FORCEMENT   OF  TRUST. 

(B)     RlKlit  to  Follow  Traat  Property  or 
Proeeeda  Tbereot. 

€=»358(1)  (Cal.)  Beneficiary  of  trust  may  fol- 
low trust  funds  if  any  property  in  hands  of 
trustee  or  of  those  takin{[  with  notice  can  be 
identified,  whether  as  original  property  of  ces- 
tui or  as  its  product— People  v.  California  Safe 
Deposit  &  Trust  Co.,  167  P.  388. 

Where  identity  of  trust  fund  has  been  lost, 
benefidary,  seeking  to  follow  it  is  relegated 
to  position  of  general  creditor,  and  must  share 
pro  rata  with  others.- Id. 

(O)  Aetioaa. 

«=>372(1)  (Cal.)  In  view  of  Code  CHv.  Proc.  f 
1963,  subd.  1,  if  trustee  mingles  his  own  funds 
with  trust  fund,  and  thereafter  draws  from 
commingled  mass,  it  will  be  presumed  that  mon- 
eys drawn  were  from  his  own  portion,  rather 
than  from  moneys  held  in  trust. — People  v.  Cal- 
ifornia Safe  Deposit  &  Trust  Co.,  167  P.  388. 
«=>372(3)  (Cal.)  In  action  to  declare  trust  in 
lands  in  favor  of  plaintiff,  evidence  held  suffi- 
cient to  support  findings  that  defendants  never 
acquired  interest  as  bona  fide  purchasers,  and 
that  each  had  full  knowledge  of  plaintiff's  rights 
at  time  of  conveyance  to  them. — Hannah  v. 
Canty,  167  P.  373. 

4=3374  (Or.)  Application  should  be  made  to 
trial  court  for  leave  to  file  supplemental  plead- 
ing to  establish  as  proper  expenses,  to  be  paid 
as  costs  and  disbursements,  expenditures  by 
defendant  pending  suit  to  preserve  property  de- 
creed to  be  held  on  trust  agreement— Anderson 
T,  Phegley,  167  P.  670. 

ULTRA  VIRES. 

See  Banks  and  Banking,  4s»101 ;  Oorporations, 
«=s>4S7. 

UNDERTAKINGS. 

See  Appeal  and  Error,  4=9374-887. 

UNDUE  INFLUENCE 

See  Wills,  «=»163, 166. 

UNIONS. 

See  Trade  Unions. 

UNITED  STATES. 

See    C!onrts,    «=3396,    397;     Indians;     Public 
Lands,  4s>67-139;  Removal  of  Canses. 

UNIVERSITIES. 

See  Oollegea  and  Universities. 

USURY. 

I.  USURIOUS  CONTRAOTS  AHB 

TRANSACTIONS. 
(B)  Rlffhta  and  Remediea  ot  Parties. 

«=»I02(1)  (OkL)  Under  Rev.  Laws  1910.  < 
1005,  one  seeking  to  recover  usurious  interest 
paid  must  make  written  demand  for  its  return, 
and  on  failure  to  return  must  bring  action  with- 
in two  years  after  maturity  of  usurious  con- 
tract.—First  State  Bank  v.  Pool,  167  P.  760. 

Party  executing  note  carrying  usurious  inter- 
est and  thereafter  selling  property  to  one  who 
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takes  up  and  returns  the  note  and  substitutes 
and  pays  his  own  note  cannot  maintain  action 
on  written  demand  for  usurious  interest  includ- 
ed in  first  note. — Id. 

«=>I02(7)  (Okl.)  Recovery  of  usurious  interest 
is  not  limited  to  amount  named  in  borrower's 
written  demand  upon  the  lender,  ■  but  recovery 
may  be  had  for  double  the  usurious  interest 
paid  under  transaction  to  which  notice  relates. 
—First  State  Bank  v.  Pool.  167  P.  760. 
@=»I09  (Okl.)  Action  to  recover  usurious  in- 
terest begun  more  than  two  years  after  it  was 
paid  was  barred  by  limitations,  which  run  from 
maturity  of  contract  on  which  interest  was 
paid  or  from  maturity  of  last  renewal  note  given 
on  the  contract.— First  State  Bank  v.  Pool.  167 
P.  760. 

«s»l25  (Wash.)  Sheriff's  costs  may  be  included 
in  amount  for  which  mortgaged  property  is  sold, 
though  note  provided  for  usurious  interest,  since 
Bern.  Code  1915,  §  6255,  providing  that  in  such 
cases  defendant  shall  recover  costs  does  not  re- 
fer to  costs  after  judgment. — ^H.  A.  &  L.  D.  Hol- 
land Co.  T.  Aitkeu,  167  P.  100. 

H.  FENAXTtES    AND    FORFEITTTBES. 

«=>l'43  (Wash.)  Under  Rem.  Code  1915,  8  6266. 
as  to  amount  that  may  be  recovered  in  action  on 
contract  providing  for  usurious  interest,  inter- 
est accrued  up  to  time  of  judgment  only  is  de- 
ducted, where  it  is  not  necessary  to  consider 
length  of  time  note  is  to  run  to  determine  that  it 
is  usurious.- H.  A.  ft  L.  D.  Holland  Co.  v.  Ait- 
ken,  167  P.  109. 

VACATION. 

See  Appeal  and  Brror,  <8=»982,  1199 ;  Arbitra- 
tion and  Award,  ^=»TT;  Executors  and  Ad- 
ministrators, iS=»509 ;   Judgment,  «=9336-393. 

VARIANCE 

See  Indictment  and  Information,  9=>171,  180. 

VENDOR  AND  PURCHASER. 

See  ESxchange  of  Property ;  Execution,  «=a264 ; 
Partnership,  ®=>143;  Sales;  Specific  Per- 
formance; Subrogation;  Taxation,  «=»730- 
821. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRACT. 

9=930  (Wash.)  Where  vendor  and  purchaser  un- 
der contract  of  sale  of  "J.  T.  A.  place"  dis- 
agreed as  to  whether  a  small  tract  was  in- 
cluded, held,  that  the  minds  of  the  parties  never 
met  with  any  definite  understanding.— West  t. 
Cave,  167  P.  747. 

9=>3I  (Cal.)  Where  plaintiff  paid  deposit  re- 
quired by  contract  of  purchase  of  land,  without 
knowing  that  defendant  had  changed  it  by  re- 
ducing time  allowed  plaintiff  to  examine  title 
from  60  to  30  days,  plaintiff  may  recover  de- 
posit on  discovery  of  mistake.— Born  v.  Castle, 
167  P.  13& 

9=>37(2)  (Wash.)  Where  purchaser  went  over 
ground  before  buying,  and  had  full  opportunity 
to  estimate  quantity  of  cleared  land,  he  is  not  in 
a  position  to  say  that  he  relied  upon  representa- 
tions as  to  quantity. — Forrester  t.  Jastad,  167 
P.  55. 

4=»37(4)  (Wash.)  Where  gravelly  character  of 
soil  was  apparent  to  purMiaser,  who  made  an 
inspection,  it  was  not  an  element  of  fraud.r— For- 
rester v.  Jastad,  167  P.  65. 
9=>42  (Wash.)  Misrepresentation  as  to  boun- 
dary of  land  sold  was  eliminated  by  acceptance 
of  deed  correcting  it— Forrester  v.  Jastad,  167 
P.  53. 

9=>44  (Utah)  Evidence  held  saflRdent  to  show 
valid  contract  of  sale.— Utah  Ass'n  of  Credit 
Men  T.  McConnell,  167  P.  817. 


m.  MODIFICATION   OR   RESCISSION 

OF.  CONTRACT. 

(A)  By  AsreemeBt  of  Pmrtl«a. 

4=»84  (Gal.)  Where  vendors  agreed  to  repur- 
chase if  the  purchaser  became  diasatisfied  the 
amount  paid  by  the  purchaser,  for  the  land  was 
a  consideration  for  the  agreement  to  repur- 
chase.—Parker  ▼.  Beach,  167  P.  871. 

Notice  by  purchasers  of  election  to  exercise 
option  to  resell  the  land  held  to  create  bilateral 
contract  relating  back  to  the  time  of  original 
sale  and  binding  vendors  to  repurchase.- Id. 

Vendors  who  agreed  to  repurchase  at  price 
paid  held  in  no  position  to  contend  that  the 
title  reconveyed  was  not  worth  this  sum  be- 
cause void  sind  based  upon  an  entry  canceled 
by  the  goternment  subsequent  to  tender  of  re- 
conveyance.—Id. 

(C)  Reselaaloa  1>r  Puveluuier. 

€=>II9  (Or.)  Where  a  purchaser  and  his  as- 
signee might  disaffirm  an  executory  contract  ot 
sale  for  fraudulent  representations,  they  were 
required  to  do  so  promptly  on  discovery  of  the 
fraud.— Krnse  v.  Bush,  167  P.  308. 

IV.  PERFORICANOE   OF  CONTRACT. 
(A)   Title  and  Kmtmt^  ot  Veador. 

®=s>l40  (Or.)  Vendor  held  not  to  have  per- 
formed contract  for  sale  of  land^  where  ab- 
stract did  not  show  a  marketable  title,  whether 
or  not  it  was  actually  marketable  as  disclosed 
by  the  public  records  or  other  evidence^ — ^An- 
nand  v.  Austin,  167  P.  1017. 

V.   RIGHTS  Ain>  LIABIMTIES  OF 

PARTIES. 

(C)  Boam  Fide  Parekaaera. 

«=»227  (Cal.App.)  Grantor's  declaration  that 
her  conveyance  in  form  of  a  deed  was  a  mort* 
gage  held  not  to  impart  actual  notice  of  any  in- 
terest claimed  in  the  lot  to  purchaaer  from  her 
grantee. — Rowley  v.  Davis,  167  P.  162. 
<S=>229(6, 7)  (CaLApp.)  As  regarded  notice, 
sheriff's  sale  of  judgment  debtor's  interest  in 
certain  lands  did  not  constitute  any  assertion  of 
rights  against  her  grantee,  having  apparent  title 
under  a  deed,  though  intended  as  a  mortgage.— 
Rowley  v.  Davis,  167  P.  162. 
«=»23l(2)  (CaLApp.)  Under  .av.  Code,  i  2060. 
subsequent  purchasers  from  grantee  under  pui^ 
ported  absolute  conveyance  held  not  bound  to 
search  records  to  ascertain  whether  grantor  had 
made  a  purported  declaration  of  defeasance  on 
condition.— Rowley  v.  Davis,  167  P.  162. 

VI.   REMEDIES   OF  VENDOR. 
<A)   lilen  and  Reooverr  of  Idiad. 

4=9266(1)  (Cal.)  To  constitute  waiver  of  ven- 
dor's lien,  there  must  be  some  act  or  omis- 
sion inconsistent  witA  its  assertion  and  evincing 
intention  to  waive  it  and  render  it  inequitable 
to  thereafter  assert  lt.-r-Braun  t.  Kohn,  167  P. 
869. 

€=>266(7)  (Cal.)  Bringing  of  action  on  ob- 
ligation by  vendee  for  purohase  price  and  re- 
covery of  judgment  and  issuance  of  execution 
heU  not  a  waiver  or  extinguishment  of  ven- 
dor's lien.— Braun  ▼.  Kahn,  167  P.  869. 
«=»280(1)  (Cal.)  Complaint  in  action  to  ea- 
force  vendor's  lien  Held  sufficient  against  gen- 
eral demurrer  without  following  language  at 
av.  Code,  i  9046.— Braun  t.  Kahn,  167  P.  869. 
«=9285(2)  (Cal.)  A  judgment  in  an  action  to 
enforce  a  vendor's  lien  was  not  defective  be- 
cause it  did  not  provide  for  the  procedure  or 
for  redemption  upon  foreclosure  of  Uie  lien.— 
Braun  v.  Kahn,  167  P.  869. 

Vn.  REMEDIES   OF   PURCHASER. 
(A)  ReeoTerr  ot  Parekaati   Hoaey  PaM. 

*=»334(1)  (Or.)  In  the  absence  of  fraud  or 
some  other  ground  for  rescission,  the  purchaser 
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cannot  eacape  Ua  contract  obligation  or  recover 
back  the  purchase  money  paid,  though  the  rale 
is  otberwue  where  the  purchaser  is  entitled  to 
rescind.— Knia«  ▼.  Bush,  167  P.  308. 
•s>334(l)  (ntah)  Where  defendant  a^ed  to 
convey  land  entered  hy  him  to  pIniDtifl  whtn 
proofs  were  completed  and  to  deposit  a  Khare 
of  an  irrigation  company  to  insure  plaintlfTs 
being  able  to  secure  water,  there  was  no  basis 
for  contention  that  plaintiff  purdiased  the  wa- 
ter share  outright. — Cobom  t.  Bartholomew, 
167  P.  1156. 

e=>334(2)  (Or.)  One  induced  by  fraudulent 
representations  to  purchase  property  under  an 
executory  contract  upon  discovering  the  fraud 
may  rescind  the  contract  absolutely  and  sue  in 
an  action  at  law  to  recover  consideration  paid. 
— Kruse  v.  Bush,  167  P.  308. 

The  assignee  of  a  purchaser  who  had  rescind- 
ed an  executory  contract  of  sale  on  ground  of 
vendor's  fraudulent  representations,  suing  to 
recover  consideration  paid,  was  not  required  to 
show  a  total  failure  of  consideration. — Id. 
«=>33.4(2)  (ITteh)  Appellant,  who  participated 
in  organiznticm  of  a  corporation  which  had  no 
assets,  and,  knowing  that  fact,  allowed  his  as- 
sociate to  acquire  aom  plaintiff  valuable  land 
in  payment  on  a  contract  for  conveyance  of 
orchard  land,  when  the  corporation  owned  no 
such  land,  held  liable  to  plaintiff  for  the  amount 
of  such  payment.— Roper  v.  Crosier,  167  P.  808. 
^=»338  (Or.)  Purchaser  under  executory  con- 
tract who  elected  to  rescind  for  vendor's  fraud- 
ulent representations  and  demanded  payment  of 
money  paid  was  entitled  to  sue  for  money  had 
and  received,  wliicb  claim  might  be  asserted 
by  her  assignee. — Kruse  v.  Bush,  167  P.  308. 
«=»338  (Utah)  Under  Ciomp.  Laws  1907,  f 
3498,  as  to  recovery  of  debts  secured  by  mort- 
gage where  plaintiff  agreed  to  buy  land  and 
paid  lialf  the  price  which  defendant  secured  by 
depositing  in  escrow  a  share  in  an  irrigation 
companjr,  and  defendant  who  had  entered  the 
land  failed  to  complete  entry,  and  plaintiff's 
i«medy  was  foreclosure,  and  not  action  for 
breach  of  contract— Cobum  v.  Bartholomew, 
167  P.  1156. 

«ss>34t(l)  (Cal.)  Delay  of  plaintiff  in  suing  to 
recover  deposit,  made  under  mistaken  belief 
that  contract  for  sale  of  land  had  been  entered 
into,  was  not  laches,  where  he  sued  as  soon  as 
he  discovered  mistake,  and  defendant  knew  of 
mistake  and  suffered  no  prejudice  by  delay. — 
Born  V.  Castle,  167  P.  138. 

«=>34l(2)  (Utah)  In  suit  to  recover  money  de- 
posited to  secure  payment  by  the  vendee  of 
land  under  entryman's  agreement  to  sell  it  as 
soon  as  proofs  were  completed,  unless  it  ap- 
peared in  the  agreement  or  on  the  face  of  the 
complaint  that  plaintiff  was  not  qualified  to 
make  entry  of  land,  the  complaint  was  not  sub- 
ject to  general  demurrer. — Cobum  v.  Bartholo- 
mew, 167  P.  1156. 

^=»34l(3)  (Utah)  In  action  to  recover  payments 
made  on  orchard  land,  evidence  held  insufficient 
to  show  that  certain  defendants,  though  they 
participated  in  organixation  of  corporation, 
which  owned  no  such  land  and  had  small  as- 
sets, were  parties  to  the  fraud. — Roper  v.  Cros- 
ier, 167  P.  aos. 

^=»34l(4)  (Or.)  In  action  by  purchaser's  as- 
rignee  for  consideration  paid  on  contract  re- 
scinded, for  vendor's  fraud,  instruction  as  to 
proof  of  fraud  heM  not  objectionable  as  permit- 
ting Jury  to  find  for  plaintiff  if  there  was  fraud 
in  a  single  respect— Kruse  v.  Bush,  167  P.  308. 
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I.  XATTTBS  OR  SilBJEOT  Of  AOTIOlf. 

®=>l6</2  (Colo.)  Complaint  alleging  plaintiff** 
seizure  and  detention  in  M.  county,  and  his 
conveyance  to  and  imprisonment  in  R,  county, 
complained  of  but  one  tort,  and  was  not  bad 
as  joining  causes  of  action  requiring  different 
places  of  trial.— King  v.  Milner,  167  P.  967. 

n.  DOMicn.E  OR  REsioENOE  or 

VARTIE8. 

^=327  (Utah)  Whenever  cause  of  action  is^  as- 
signed without  consideration,  assignor  continu- 
ing as  real  party  in  interest  assi^niee  is  merely 
trustee,  and  assignor,  real  party  in  interest,  is 
person  in  whose  favor  cause  of  action  arose  with- 
in Comp.  Laws  1907,  {  293x1,  providing  that  all 
transitory  causes  of  action  arising  without 
state  in  favor  of  residents  shall  be  brought  and 
tried  in  county  where  the  resident  resides,  etc. — 
Dee  V.  San  Pedro,  L.  A.  &  8.  Ia.  R.  Ca,  167  P. 
246. 

Assignment  of  cause  of  action,  with  or  without 
consideration,  made  solely  to  confer  jurisdiction 
on  court  in  which  action  is  commenced,  thereby 
depriving  defendant  of  privilege  afforded  by  stat- 
utes relating  to  venue,  will  not  prevail  against 
proper  proceeding  to  change  place  of  trial.— Id. 

m.   CHANGE   OF   VENTTE    OR   PIJiOE 
OF  TRXAX. 

®s>52(l)  (CaI~App.}  Order  granting  defendant's 
motion  for  convenience  of  witnesses  to  change 
place  of  trial  from  county  of  San  Francisco  to 
coun^  of  Los  Angeles  held  proper  exercise  of 
courts  discretion.- Barclay  v.  Supreme  Lodge 
of  Fraternal  Brotherhood,  167  P.  701. 
^3958  (Utah)  If  application  for  change  of  ven- 
ue is  based  on  ground  that  action  is  brought  in 
wrong  county,  it  sbtJuld  negative  any  facts  nnder 
which  such  county  would  be  proper.- Dee  v.  San 
Pedro,  L.  A.  &  S.  L.  B.  Co.,  167  P.  246. 
€=»6I  (Cal.App.)  Despite  Code  Civ.  Proc.  { 
396,  where  defendant's  motion  for  change  of 
venue  was  granted  under  section  397,  subd.  S, 
for  convenience  of  witnesses,  motion, '  accom- 
panied by  affidavit  of  merits,  was  not  required 
to  be  filed  when  defendant  filed  answer.— Bar- 
clay V.  Supreme  Lodge  of  Fraternal  Brother- 
hood, 167  P.  701. 

Though  aiypUcations  for  change  of  venue 
should  be  prosecuted  with  diligence  to  secure 
favorable  consideration,  mere  fact  motion  was 
not  made  vnti]  nearly  year  after  issue  was  join- 
ed did  not  deprive  court  of  power  to  grant;  it 
was  court's  duty  to  determine  good  faith  of 
motion,  and  to  ascertain  whether  delay  was 
oppressive  and  Ukely  to  result  in  detriment— Id. 
<9»65  (Cal.App.)  Affidavit  of  merits  is  not  es- 
sential to  application  for  change  of  venue 
grounded  on  convenience  of  witnesses  pursuant 
to  Code  Civ.  Proc.  8  397,  subd.  3.— Barclay  v. 
Supreme  Lodge  of  Fraternal  Brotherhood,  167 
P.  701. 

VERDICT. 

See   Appeal   and    Error,    «=>930,    1001-1006» 
1070;   New  Trial,  «=»58;  Trial,  «=3318-35». 

VERIFICATION. 

See  Bills  and  Notes,  «x>486 ;  Pleading,  «s»S01. 

VESTED  REMAINDERS. 

See  Wills,  «=>629-684. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  4s»185. 

VOTERS. 

See  Electiona. 
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VOTING  TRUSTS; 

See  CorporatioiiB,  ®=3l98. 

VOUCHERS. 

See  Etzecutors  and  Administrators,  ®=>603. 

WAIVER. 

See  Abatement  and  Bevival,  9=380;  Appeal  and 
Error,  «=»1079;  Appearance:  Attachment, 
®=3l84;  CkMts,  €=>T1;  Criminal  Law,  ®=» 
1178;  Equity,  <S=>88;  E3etoppel;  Indictment 
and  Information,  <S=196;  Insurance,  €=3141; 
Jury,  «=>25;  lamitation  of  Actions,  <S=»176: 
Pleading,  (S=>409;  Sales,  «=3l21 ;  Set-Ott  and 
Counterclaim,  $s>54;  Vendor  and  Purchaser, 
«=>42,  286. 

WARDS. 

See  Guardian  and  Ward. 

WARRANT. 

See  Municipal  Corporations,  «=>902,  005. 

WARRANTY. 

See  Covenants,  «=>100;  Insurance,  «s>280,  281, 
31S ;   Sales,  <8=»261,  445. 

WASTL 

See  Guardian  and  Ward,  4=s64. 

WATERS  AND  WATER  COURSES. 

See  Covenanta,  #S970;  Drains;  Evidence,  4=> 
7;  Municipal  Corporations,  9=3270;  Navi- 
gable Waters. 

I.  APPROPRXATTON   OF   BIGHTS  IN 
PUBriO   X.ANDS. 

«=»I8  (Cal.)  Under  Rev.  St  U.  S.  »  2389  (U. 
S.  Comp.  St  1916,  f  4647),  locator  for  water 
lights  {(cquires  no  title  against  United  States 
tiU  all  work  is  done,  so  that  in  meantime, 
lands  affected  being  temporarily  withdrawn,  and 
lands  and  rights  granted  to  city  before  vacation 
of  orders,  locator  loses  all  right&— Silver  L>ake 
Power  &  Irruration  Ca  ▼.  Oltr  of  Los  Angeles, 
167  P.  697. 

n.  NATUBAI.  WATER  COURSES. 
(B)   Obatrnfiiion  and  Detention. 

4=951  rWash.)  Riparian  owners  of  the  bed  of  a 
stream  held  not  entitled  under  Rem.  Code  1915, 
I  6337,  to  complain  that  plaintiff  used  such 
stream  to  flow  of  water  from  lake  in  lieu  of  an 
acqueduct,  where  level  of  stream  wag  not  raised 
beyond  hirii-water  mark.— Pleasant  Valley  Irri- 
gation &  Power  Co.  v.  Barker,  167  P.  1092. 

.  (C)  Pollution. 

9=»70  (Or.)  Discharge  of  refuse  from  dairy 
bam  and  house  into  swamp  or  swale  having 
little  current,  hel(l  a  nuisance,  unless  some  pre- 
caution such  as  filtration  was  provided. — Adams 
V.  Clover  Hill  Farms,  167  P.  1015. 
9=>77  (Or.^  Substantial  damages  for  pollu- 
tion of  swamp  or  swale  by  reason  of  which 
plaintiff's  cattle  did  not  gain  in  weight  as  they 
should,  where  the  evidence  as  to  weights  was  a 
mere  guess,  and  it  was  not  shown  how  much  of 
the  pollution  was  contributed  from  plaintiff's 
own  premises.— Adams  v.  Clover  HiU  Farms, 
167  P.  1016. 

(D)  DtTenloB. 
9ss>85  (Wash.)  Impounding  water  for  use  in 
developing  electricity  by  subsequent  grantee  of 
grantor  to  plaintiff  city  held  interference  with 
substantial  right  of  city  justifying  injunction, 
although  water  impounded  was  emptied  back 
into  stream  above  city's  intake  pipe. — City  of 
Raymond  v.  WiUapa  Power  Co.,  167  P.  914. 


^=87  (Utah)  In  action  over  waters  of  creek, 
defendants  claiming  plaintiff  diverted  waters 
from  their  lands,  instruction  held  not  to  have 
submitted  to  jury  any  true  or  correct  rule  by 
which  defendants'  damages  could  have  been  de- 
termined.—Cleary  T.  Daniels,  167  P.  825. 

m.  SUBTERRANEAN  AND  PERCO. 
XiATINa  WATERS. 

<8c»l02  (N.M.)  Code  1916,  M  265-268,  provid- 
ing that  artesian  well  permitted  to  remain  out 
of  repair  so  that  water  is  unnecessarfly  wasted 
may  be  abated  by  well  supervisor  as  public  nui- 
sance, is  valid  under  i>olice  power. — Eccles  v. 
Ditto,  167  P.  726. 

Under  Code  1915,  gg  265-268,  lien  imposed 
on  artesian  well  and  land  of  owner  for  ezpensea 
of  repair  of  such  well,  not  laid  on  theory  ot 
benefit  of  owner,  but  taxed  as  expense  of  abat- 
ing a  nuisance,  is  justified. — Id. 

Under  Code  1915,  Si  265-268,  authorizing  well 
supervisor  to  repair  or  plug  artesian  well,  which 
owner  has  allowed  to  become  out  of  repair  so 
as  to  unnecessarily  waste  water,  it  is  his  duty 
to  repair  or  plug  well  by  least  expensive  and 
most  effective  method. — Id. 

On  trial  of  action  to  foreclose  lien  on  artesian 
well  permitted  to  become  out  of  repair,  where 
no  attempt  is  made  to  show  what  cost  of  "plug- 
ging well  would  have  been,  court  will  assume 
that  well  supervisor  properly  undertook  to  re- 
pair it  and  that  such  course  was  proper  and 
necessary. — ^Id. 

V.  STTRFAOE  WATERS. 

^=>I20  (Or.)  If  water  in  swale  was  surface 
water  and  became  offensive  from  substafacea  or 
liquids  on  defendant's  land,  held,  that  it  was 
defendant's  duty  to  prevent  it  from  flowing  on 
plaintiffs  land.— Adams  t.  Cnover  Bill  Farms, 
167  P.  1016. 

VI.   APPROPRIATION  AND  PRE. 
SORIPTTON. 

<3=3l40  (Wash.)  Under  Rem.  Code  1915,  i  6319; 
where  the  first  appropriator  within  a  reason- 
able time  commenced  to  apply  all  the  water 
claimed  to  the  use  stated,  he  could  ignore  inter- 
vening and  subsequent  appropriations. — ^Pleas- 
ant Valley  Irrigation  &  Power  Co.  v.  Okanogan 
Power  &  Irrigation  Co.,  167  P.  1122. 
9=3l42  (Utah)  Prior  appropriator  of  water 
does  not  acquire  title  to  specific  water,  but 
merely  ri{(ht  to  use  of  specific  quantity  for  lim- 
ited time  in  year  or  during  whole  year;  though 
owner  has  acquired  prior  right  to  use  of  water, 
if  he  does  not  use  it  during  portion  of  year,  or 
cannot  make  it  available  by  reason  of  natural 
conditions,  another  may  use  it  while  he  cannot 
—Cleary  v.  Daniels,  167  P.  820. 
9=>I45  (Utah)  Appropriator  of  water,  who  is 
entitled  to  given  amount,  may,  for  purpose  of 
increasing  benefit  from  his  use,  change  point 
of  diversion.— Moyle  v.  Salt  Lake  Citr,  167  P. 
660. 

9=3 1 46  (Utah)  Defendant,  having  prescriptive 
right  to  use  waters  of  spring  tor  irrigation 
from  May  to  August,  cannot  prevent  plaintiff 
from  using  water  when  she  (defendant)  cannot 
use  it— Cleary  ▼.  Daniels,  167  P.  820. 

Though  defendant  had  prior  and  paramount 
prescriptive  right  to  use  waters  of  spring  for 
irrigation  as  against  plaintiff,  she  had  no  right 
to  waters  except  as  she  put  them  to  beneficial 
use. — Id. 

9=>I5I  (Wash.)  That  plaintiff  appropriating 
water  for  irrigation  purposes  at  one  time  con- 
templated erection  of  two  additional  reserToirs 
did  not  show  abandonment  of  the  original 
scheme. — Pleasant  Valley  Irrigation  &  Power 
Co.  V.  Okanogan  Power  &  Irrigation  Co.,  167 
P.  1122. 

That  a  map  filed  in  a  land  office  by  the  ap- 
propriator of  waters  for  irrigation  did  not  show 
the  location  of  its  flume  and  pipe  line  did  not 
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show  an  intention  to  abandon  rights  to  sadi 
lines  where  the  map  bore  a  note  indicating  the 
location. — Id. 

That  a  flnme  carrying  waters  from  several 
streams  was  the  same  size  above  and  below  the 
point  of  diversion  from  one  stream,  did  not 
show  an  abahdonment  of  the  right  to  take  wa- 
ters from  such  stream. — Id. 


>I52^8)  (Utah)  In  suit  over  right  to  use 
waters  of  spring,  evidence  held  to  show  that 
there  was  only  part  of  year  within  which  de- 
fendant had  used  and  could  use  the  waters 
for  irrigation.— C'Icary  v.  Daniels,  167  P.  820. 
In  suit  over  waters  of  creek,  evidence  held 
to  support  findings  of  court  that  defendants 
end  intervener  were  entitled  to  use  of  all  the 
waters. — Id. 

«=3l52(8)  (Wash.)  Evidence  AcM  to  stow  plain- 
tiff's substantial  compliance  with  Rem.  Code 
1915,  8§  6317,  6318,  6319.  as  to  appropriation 
of  waters  of  a  stream  after  due  notice  of  ap- 
propriation, so  as  to  give  plaintiff  the  prior 
right  to  the  waters. — Pleasant  Valley  Irriga- 
tion &  Power  Co.  v.  Okanogan  Power  &  Irri- 
gation Co.,  167  P.  1122. 

4=>I52(11)  (Utah)  Where  landowner  has  ac- 
quired right  to  use  all  of  water  of  stream,  it  is 
unneceseary,  in  snit  to  establish  his  right,  to  de- 
termine the  exact  quantity  in  second  feet  or  acre 
feet  which  he  was  entitled  to  use. — ^Anderson  t. 
Hamson,  167  P.  254. 


VII. 


CONVEY ANCES 
TRACTS. 


AND      CON. 


<=»I54(1)  (Colo.)  Purchasers  of  land  from  own- 
er of  ditch  and  water  rights  who  had  conveyed 
to  plaintiff  specified  quantity  of  water  in 
ditch  took  their  land  subject  to  plaintiff's  ease- 
ment, and  could  not  change  location  of  ditch  or 
interfere  with  plaintiff's  vested  rights,— Chi- 
ricfaigno  v.  Dickinson,  167  P.  1178. 
«=»r54(l)  (Utah)  In  view  of  Comp.  Laws  1907, 
i  1288x32,  deed  to  land  in  statutory  form,  with- 
out reservation  of  water,  conveys  whatever  right 
grantor  hos  to  water  appurtenant  to  land. — An- 
derson V.  Ilamson,  167  P.  254. 
«i=»l56(2)  (Wash.)  Grant  by  owner  of  fee 
held  to  convey  to  city  all  title  and  interest  of 
grantor  to  water  of  stream,  so  that  purchaser 
of  remaining  interest  from  owner  acquired  no 
right  to  interfere  with  water  on  premises.— City 
of  Haymond  v.  Willapa  Power  Co.,  167  P.  914. 

<g=>l56(2)  (Wash.)  Defendants  after  their  sale 
of  waters  in  a  creek  which  they  had  appropriat- 
ed held  not  entitled  to  waters  therefrom;  plain- 
tiff being  owner  of  such  water  and  of  waters  in 
lake  from  which  creek  was  fed. — Pleasant  Val- 
ley Irrigation  &  Power  Co.  v.  Barker,  167  P. 
1082. 

€=3)58(2)  (Utah)  Under  contract  between  city 
and  plnintiff,  which  recognized  plaintifTs  per- 
petual right  to  water  from  city  s  canal,  held, 
that  where,  through  change  in  character  or 
lauds,  water  could  no  longer  be  profitably  di- 
verted from  place  where  diversion  had  oc- 
curred, plaintiff  could  divert  water  at  another 
point.— Moyle  v.  Salt  Lake  City,  167  P.  660. 

VXn.   ARTIFIOIAI.  PONDS.  BESER- 

'VOIHS,  AND  CECANNEI.8,  DAMS, 

AND  IXOWAOE. 

<=»  166  (Wash.)  Under  controct  stipulating  for 
damages  for  overflowing  ]and,  held  plaintiffs 
Were  not  entitled  to  recover  for  months  during 
which  level  of  water  was  /ow'ered  beyond  level 
of  their  land.- Bristy  y.  r.fflmb-Davi»  Lumber 
Co.,  167  P.  11&  ^ 

«=>f72  (Colo.;  Under  h  ^t    1908,  §  5826, 

liability  of  a  canal  owv'j^,. 'll  'injuries  caused 
by  seepage  from  tbe  c^Vj}^  '« to  «  '"ad  »»  li™" 
For  ai«f  in  ^^W-^^ '(^i  ^ — 


ited  to  seepage  caused  by  negligent  construc- 
tion, operation,  or  maintenance.— Bridgford  v. 
Colorado  Fuel  &  Iron  Co.,  167  P.  963. 

IX.  F1TBI.IC  WATER  SirPPX.T. 
(A)   Domeatic     msA     MnaJelpal     Pnrpaacii. 

€=9203(1)  (Cal.)  Municipal  corporation  author- 
ized to  .engage  in  a  public  work  such  as  fur- 
nishing water,  etc.,  to  its  inhabitants  may  dis- 
pose of  the  surplus  beyond  their  needs  arising 
m  prudent  operation  of  the  work  to  private  in- 
dividuals.- City  of  Los  Angeles  v.  Lewis,  107 
P.  390. 

<&=>203(6)  (Or.)  In  view  of  L.  O.  L.  jj  715,  716, 
and  Laws  1911,  pp.  488,  484,  U  1,  6,  held, 
that  a'  water  plant  was  owned  by  a  municipal- 
ity, though  subject  to  lease,  and  hence  Paolic 
Service  Commission  had  no  authority  to  fix 
rates.— Cates  v.  Public  Service  Commission  of 
Oregon,  167  P.  791. 

®=>209  (Kan.)  Decree  enjoining  water  company 
and  its  officers  from  wantonly  or  carelessly  per- 
mitting overflow  from  its  tank,  or  from  so  oper- 
ating its  tank  and  appliances  as  to  cause  over- 
flow on  plaintiffs  premises,  Aeld  sustained  by 
the  evidence.— Holloway  v.  People's  Water  Co., 
167  P.  265. 

(B)  Irrlsation   mmA  Other  Avrlealtaral 
Purposes. 

«=>244  (N.M.)  Right  to  perpetually  receive 
water  from  irrigation  canal  constitutes  an  ease- 
ment in  the  canal.— Holies  v.  Pecos  Irr.  Co., 
167  P.  280. 

4^247(1)  (Utah)  On  counterclaim  for  dam- 
ages from  plaintiff's  diversion  of  water,  used 
by  defendants  to  irrigate  their  lands,  evidence 
Acid  sufficient  to  support  the  findings  of  the 
jury  that  defendants  sustained  damages  in  the 
sum  of  $266.— Cleary  v.  Daniels,  167  P.  825. 

€=>247(2)  (Kan.)  On  pleadings  and  evidence 
held  not  error  to  enjoin  defendant  from  inter- 
fering with  an  irrigation  ditch,  leaving  the  title 
thereto  to  be  determined  by  an  action  at  law. 
—Garden  City  Sngar  &  hand  Co.  t.  Shepherd, 
167   P.  1036. 

@=»254  (N.M.)  Under  contract  to  construct 
dams  and  reservoirs  to  irrigate  state  lands  if 
there  should  be  water  to  irrigate  them  after 
supplying  certain  lands,  held  in  private  owner- 
ship there  was  no  obligation  to  build  reservoir 
where  there  was  not  enough  water  to  irrigate 
lands  privately  held. — Rio  Mimbres  Irr.  Co.  v. 
Ervein,  167  P.  723. 

®=s254  (Wash.)  Though  deed  or  contract  ex- 
ecuted May  31,  1915,  provided  for  supply  of  wa- 
ter for  irrigation  purposes  each  season  "here- 
after," held,  that  the  parties  had  construed  it  as 
requiring  a  supply  of  water  during  101 5.— Pe- 
ters V.  Union  Gap  Irr.  Dist.,  167  P.  10S5. 

i8=>26t  (Wash.)  Under  Rem.  Code  1915,  i  6429, 
an  irrigation  district  may  be  sued  for  breach 
of  a  contract  to  supply  water  for  irrigation  pur- 
poses.—Peters  V.  Union  Gap  Irr.  Dist,  167  P. 
1086. 

€=3263  (Nev.)  In  suit  to  establish  alleged  wa- 
ter rights  and  for  damages  for  loss  of  growing 
crops,  evidence  held  insufficient  to  establish 
plaintiffs'  claims  as  to  water  to  which  they 
were  entitled.— Pincolioi  v.  Steamboat  Canal 
Co.,  167  P.  314. 


WAYS. 


See  Easements. 


WEBB-KENYON  ACT. 

See  Interstate  Commerce,  €=>8. 
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WILLS. 

See  Conyersion,  $=3l5;  Gonrta,  9s»201;  De- 
scent and  Distribution;  Executors  and  Ad- 
ministrators; Trusts. 

I.  KATTTRE  AND  EXTENT  OF  TESTA- 
MENTARY POWER. 

®=>l  (Utah)  If  testator  was  of  sound  and  dis- 
posing mind  and  memory  when  he  made  bis  will, 
under  law  he  had  sole  right  to  choose  objects  of 
bounty,  whether  what  he  did  was  approved  or 
disapproved  by  court  or  Jury.— la  re  Hansen's 
Will,  167  P.  256. 

n.  TESTAMENTART  OAPACITT. 

^=»35  (Okl.)  One  who  has  been  adjudged  men- 
tally incompetent  to  manage  his  property  and 
for  whom  guardian  is  appointed  may  malce  valid 
will,  if  actually  restored  to  capacity,  though  his 
restoration  be  not  judicially  determined.— Hill  r. 
Davis,  167  P.  466. 

4=>4I  (Utah)  Eccentricities  and  idiosyncradea, 
however  gross,  do  not  constitute  Insanity,  and 
cannot  incapacitate  one  otherwise  mentally 
sound  from  making  a  valid  will.— In  re  Han- 
sen's WiU,  167  P.  m 

€=»55(1)  (Utah)  In  will  contest  on  ground  of 
insanity,  contestant  must  establish  insanity  by 
preponderance  of  evidence. — In  re  Hansen's 
Will,  167  P.  256. 

E}vidence  held  to  support  Jury's  special  finding 
that  testator  was  not  insane  when  he  made  the 
wiU.— Id. 

IV.   REQinSITES  AND  VALIDITY. 

(A)  Natar«  and  Kasentlala  of  Teatamenta* 
XT  DlapcMltlons. 

.€=>78, 79  (Or.)  Will  held  subject  to  change  be- 
fore testator's  death  by  new  will  or  codicil, 
by  sale  of  proper^  or  by  consuming  or  de- 
stroying it— In  re  Wilson's  Estate,  167  P.  580. 

(C)   Bzeentlon. 

®=>II9  (Okl.)  Where  decedent  could  speak  only 
Creek  language,  and  two  of  three  attesting  wit- 
nesses could  not  understand  that  language,  in- 
strument is  not  admissible  to  probate  as  will; 
testatrix's  declaration  that  instrument  was  will 
and  request  that  witnesses  attest  having  been 
understood  by  only  one  witness,  and  statute 
requiring  that  there  be  two  attesting  witnesses. 
— HiU  V.  Davis,  167  P.  465. 

(P)   Miatake,  Undne  Inflnence,  and  Frand. 

4=»l$3(l)  (Utah)  Burden  of  proof  on  issue. of 
undue  influence  rests  with  protestant. — In  re 
Hansen's  Will,  167  P.  266. 
.«=>I66(1)  (Utah)  In  will  contest,  evidence  held 
insufficient  to  support  juryfinding  of  undue  in- 
fluence.—In  re  Hansen's  Will,  167  P.  256. 

Though  undue  influence  is  seldom  subject  to 
direct  proof,  finding  of  undue  influence  cannot 
rest  on  mere  suspicion. — ^Id. 

V.   PROBATE,  ESTABLISHMENT,  AND 
ANNULMENT. 

(B)  Actions  to  Eatabllab  or  Determtno 
Valldltjr  In  General. 

d=»225  (Utah)  That  will  made  no  provision 
for  protestant,  testatrix's  granddaughter,  was 
not  ground  for  contest,  but  a  matter  which 
could  be  presented  upon  final  distribution  as 
provided  by  Comp.  Laws  1907,  {  2762.— In  re 
Prandsen's  WiU,  167  P.  362. 

(H)   Kvldenee. 

«=»288(1)  (Utah)  It  is  duty  of  proponent  of 
will  to  produce  proof  respecting  capacity  of  tes- 
tator and  due  execution,  burden  being  on  pro- 
ponent as  to  such  matters,  but  when  he  has 
made  prima  facie  case,  burden  is  on  protestant 
to  overcome  it  and  to  produce  proof  respecting 
matters  presented  in  protest. — In  re  Hansen's 
Wm,  167  P.  256. 


«s>290  (Utah)  When  testator  made  a  will 
which  could  not  be  found  at  his  death,  ordinar- 
ily presumption  arises  that  he  himself  de- 
stroyed it  for  purpose  of  revoking  it — ^In  re 
Frandsen's  WiU,  167  P.  362. 
<&=»302(8)  (Utah)  Under  Comp.  Laws  1907,  | 
3810,  evidence  AeM  sufficient  for  admission  of 
lost  will  t^  probate.— In  re  Frandsen's  Will, 
167  P.  362: 

(I)  Hearlnat  or  Trial. 

<3s»320  (Utah)  Where  there  is  contest  of  win 
offered  for  probate,  witnesses  may  be  required 
to  answer  respecting  due  execution  and  capacity 
of  testator  befwe  jury,  with  privilege  of  cross- 
examination  by  protestant,  so  that  in  will  con- 
test court  properly  impanelled  jury  before  hear- 
ing evidence  as  to  due  execution. — In  re  Han- 
sen's Will.  167  P.  256. 

€=»334  (CaL)  Court's  findings  as  to  mental  in- 
competency of  testatrix  by  reason  of  insane 
delusion  held  adequate  and  sufficient— In  re 
Wineteer's  Estate,  167  P.  516. 

VI.   CONSTRUCTION. 
(A)  General  Rnlea. 

«=3>439  (Cal.)  A  will  is  to  be  construed  ac- 
cording to  the  intention  of  the  testator  (Civ. 
Code,  S  1317).— Adams  v.  Prather,  167  P.  534. 
*=9440  (Cal.)  Intent  of  testator  must  be  deter- 
mined by  language  of  his  wilL — In  re  Whitney's 
Estate,  167  P.  399. 

«=9440  (Cal.)  Intention  of  testator  is  to  be 
ascertained  from  the  words  of  the  will  (Civ. 
Code,  f  1318).— Adams  v.  Prather,  167  P.  5*4. 
4=9448  (Cal.)  Where  there  is  doubt  as  to  mean- 
ing, that  interpretation  is  to  be  preferred  which 
will  avoid  intestacy.— In  re  Whitney's  Estate, 
167  P.  399. 

«=3456  (Cal.)  Words  in  a  will,  in  the  absence 
of  clear  intention  to  use  them  otherwise  are 
to  be  taken  in  tiieir  ordinary  and  grammatical 
sense  (Civ.  Code,  g  1324).— Adams  v.  Prather, 
167  P.  534. 

€=9470  (Cal.)  Unless  irreconcilable,  all  the 
parts  of  a  will  are  to  be  construed  in  relation 
to  each  other,  and  so  as.  if  possible,  to  form 
one  consistent  whole  (Civ.  Code,  §  1321). — 
Adams  v.  Prather,  167  P.  534. 
€=»473  (Cal.)  As  the  remainders  over  after 
death  of  testator's  children  were  not  remain- 
flers  vesting  at  their  death,  respectively,  they 
were  void,  and,  being  incapable  of  separation 
from  trust  otherwise  valid,  entire  disposition 
in  trust  must  be  held  invalid, — In  re  Whitney's 
Estate,  167  P.  399. 

4s>48l  (Or.)  A  will  speaks  only  from  the 
death  qf  the  testator,  unless  a  contrary  inten- 
tion is  manifest  from  the  language  of  the  will 
or  its  provisions. — In  re  Wilson's  Estate,  167 
P.  680. 

(F)  Veated  or  Contlnarent  Katatea  and  In- 
tereata. 

€=3629  (Cal.)  Construction  that  remainder  Is 
vested  is  to  be  taken  rather  than  one  which 
would  make  such  remainder  contingent. — In  re 
Whitney's  Estate,  167  P.  309. 
®^629  (Colo.)  Vested  interests  are  favored  as 
against  those  which  are  contingent  when  there 
is  doubt  in  the  matter. — In  re  Greenwood's 
Estate,  167  P.  1179. 

®=»634(9)  (Colo.)  Under  testator's  will,  held, 
that  if  testator's  wife  remarried  or  predeceased 
him,  the  property  went  to  testator  s  son  and 
stepson,  who  took  vested  remainders  on  death  of 
wife  before  testator,  another  son  taking  only 
$50.— In  re  Greenwood's  Estate,  167  P.  1179. 

(O)  Condltlona  and  Reatrletlona. 

«=»649  (CaL)  In  view  of  Civ.  Code,  {  1322. 

will,  while  giving  testatrix's  husband  unre- 
stricted estate  for  life,  held  not  to  entitle  him 
to  dispose  of  it  during  Ufetiine  by  gift  or  at 


Digitized  by  VjOOQIC 


12^ 


iin>iix-DiaBST 


Witaaase« 


his  death  bj  wilL— Adams  r.  Prather,  le?  P. 
634. 

(D   Action*   to   Construe   'WIUb. 

€=3698  (Cal.)  Where  construction  of  a  will  ia 
involved  coUaterally,  a  court  of  equity  has  ju- 
risdiction to  make  construction,  though  con- 
struction of  wills  is  ordinarily  a  question  for 
probate  courts.— Adams  v.  Prather,  167  P.  534. 

VII.   BIGHTS  AITO  LIABIUTIEB  Or 
DEVISEES   AND  I.EGATEE8. 

(A)  Nature  of  TlUe  and  Klsbta  In  Gen- 
eral. 

9=s>722  (Cal.)  The  property  of  a  decedent 
passes  to  his  devisees  by  the  terms  of  the  will, 
and  their  title  does  not  originate  in  the  decree 
of  distribution,  though  such  decree,  when  final, 
constitutes  a  muniment  of  title  which  wUl  pre- 
vail over  the  will.— In  re  Yorba'a  Estate,  167 
P.  854. 

«s>723  (Or.)  A  legatee  of  shares  of  stock 
takes  the  stock  as  it  was  at  the  time  of  the 
testator's  death.— In  re  Wilson's  Estate,  167 
P.  680. 

(B)  Speclllo,   Demonstrative,  and    General 

Devlaea  and  Beqnesta. 

<=»754  (Or.)  A  bequest  of  all  the  stock  in  a 
corporation  which  I  may  own  at  the  time  of 
my  death"  is  a  specific  bequest.— In  re  Wilson's 
Estate,  167  P.  580. 

(O)  Ad-ranoements,  Ademption,  Satlafao- 
tlon.  and  Lapse. 

*»767  (Or.)  Where  testator  and  another  own- 
ing stock  of  corporation  divided  proceeds  of  a 
sale  among  themselves,  held  that  such  proceeds 
were  to  be  distributed  under  the  will  as  the 
property  of  the  testator  and  not  restored  to 
the  corporation  so  as  to  inure  to  the  benefit 
of  the  legatees  of  the  stock,— In  re  Wilson's 
Estate.  167  P.  680. 

(D)  Bleetion. 

4s>800  (CaL)  Waiver  of  all  claims  ap<Hi  prop- 
erty dlmosed  of  by  will  held  not  waiver  of 
wife's  right  to  share  of  property  as  to  which 
no  valid  disposition  had  been  made.— In  re  Whit- 
ney's Estate,  167  P.  396. 

WITHDRAWAL 

See  Appeal  and  Error,  «=9781-801. 

WITNESSES. 

See  Appeal  and  Error,  <8=9206,  842,  994,  1048; 
Continuance,  €s>25;  Costs,  9=9l84;  Crim- 
inal Law,  <S=>507,  1170%;  Evidence;  Per- 
jury;   Trial,  «=s>41,  67. 

n.   OOHPETENCT. 

(A)  Oapaolty   and   <taallllcatlons    la    6'en« 
•ral. 

(e=>58(4)  (Wash.)  tender  Bem.  Code  1915,  i 
1214,  a  husband  is  incompetent  to  testify  against 
his  wife  in  an  action  brought  by  her  against  his 
parents  for  alienation  of  his  alfections. — Lyen 
V.  Lyen,  167  P.  1113. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, (or  or  asallist  Repreaenta- 
tlTea,  SnrTtTors,  or  Baceessers  In  Ti- 
tle or  Interest  of  Persona  Oeeeased  or 
Incompetent* 

«S9|33  (Cal.)  Administrator  sought  to  be 
charged  with  money  borrowed  from  deceased 
cannot  testify  that  it  was  received  in  settlement 
of  indebtedness  on  theory  that  he  is  not  enforc- 
ing claim  against  estate,  under  Code  Civ.  Proc. 
I  1880,  subd.  3.— In  re  Emerson's  Estate.  167  P. 
149. 

«=>  140(10)  (Wash.)  Under  Rem.  Code  1916,  g 
1211,  widow  of  decedent,  who  in  action  brought 
by  decedent's  sister  to  quiet  title  to  land  con- 


veyed by  him  to  her,  though  defending  in  a 
fiduciary  capacity,  was  incompetent  to  testify 
as  to  her  purpose  in  reconveying  to  decedent 
land  which  was  originally  his  separate  property, 
where  widow  was  claiming  community  interest 
in  one-half  of  land.— Brown  v.  Davis,  167  P. 
1095. 

(O)  Conlldentlal  Relations  and  Prlvileaied 
Contmnnlcatlons. 

iS=92Di(2)  (Wash.)  In  prosecution  for  black- 
mail, lawyer  may  be  allowed  to  testify  that  he 
advised  defendant  that  his  intended  act  would 
be  blackmail,  since  conversation  between  attor- 
ney and  client  as  to  contemplated  crime  is  not 
privileged.— State  v.  Richards,  167  P.  47. 
<S=92I7  (Wash.)  Under  Rem.  Code  1915,  |  1214, 
where  plaintiS  did  not  consent  that  her  doctor 
describe  her  condition  year  before  accident,  it 
was  not  court's  duty  to  require  doctor  to  testify 
thereon  on  his  refusal,  though  plaintiff  did  not 
object  on  ground  of  privilege. — Blackwell  v. 
City  of  Seattle,  167  P.  53. 

Xn.  EXAXnNATION. 
<A)  Taklnar  Testimony  la  General. 

9=»262  (N.M.)  Trial  judge  may,  in  his  discre- 
tion, permit  a  witness  to  be  recalled,  in  order 
to  be  re-examined  by  party  recalling  him.— State 
V.  Rodriguei,  167  P.  426. 

(B)   Cross-Bxamtaatlon   and  Re-E:xamina> 
tion. 

^=>2W*/2  (Or.)  Gross-examination  of  a  witness 
is  part  of  the  case  of  the  party  for  whom  he 
testifies. — Western  Warehouse  Co.  v.  New  Ams- 
terdam Casualty  Co.,  167  P.  572. 
<3=9268(1)  (Cal.)  In  action  for  injuries  by  the 
falling  of  a  derrick,  it  was  proper  to  cross-ex- 
amine defendant's  vritness  as  to  whether  other 
derricks  had  fallen,  as  tending  to  show  that, 
though  there  may  have  been  no  patent  defect, 
defendant's  experience  would  have  suggested 
frequent  inspections. — Ingalls  t.  Monte  Cristo 
Oil  &  Development  Co.,  167  P.  857. 
$s>268(9)  (Kan.)  The  overruUng  of  objection 
to  question  on  cross-examination  of  plaintiff's 
witness  on  the  ground  that  it  was  not  proper 
cross-examination  held  no  error. — Patton  v.  Un- 
ion Traction  Co.,  187  P.  1041. 
<S=269(1)  (N.M.)  Scope  and  right  of  cross-ex- 
amination are  generally  limited  to  subjects  on 
which  witness  has  been  interrogated  on  direct 
examination. — State  v.  Bodrfguez,  107  P.  426. 
«=>270(1)  (OkLCr.App.)  Whether  a  fact  in- 
quired of  on  cross-examination  is  collateral 
depends  upon  whether  the  examining  party 
might  prove  it  as  a  part  of  his  case  to  es- 
tablish his  plea.— Willis  v.  State,  1G7  P.  333. 
«=b270(2)  (Okl.Cr.App.)  In  prosecution  for 
manslaughter,  cross-examination  of  defendant's 
witness  as  to  his  statement  in  another's  pres- 
ence that  he  knew  that  defendant  would  kill 
deceased,  tending  only  to  prove  witness'  opinion, 
was  collateral  and  irrelevant.— Willis  t.  State, 
167  P.  333. 

®a»27l<l)  (Or.)  In  action  on  debts  assigned, 
where  defendant  pleaded  settlement  by  a  writ- 
ing, he  was  properly  denied  the  privilege  of 
cross-examining  a  witness  testifying  for  plain- 
tiff on  her  direct  case,  in  regard  to  the  writing, 
since  the  alleged  settlement  was  a  part  of 
the  affirmative  defense.— Pennings  v.  Giboni, 
167  P.  598. 

$=>276  (Wash.)  Taxing  and  equalizing  offi- 
cers, including  members  of  the  Tax  Commission, 
cannot  be  called  and  examined,  or  submitted  to 
cross-examination  as  adverse  party  witnesses 
with  regard  to  the  operation  of  their  minds 
in  the  valuing  and  taxing  of  property,  nor 
could  they  Impeach  the  result  of  their  actions 
by  giving  testimony  of  improper  motives  on 
their  part,  except  as  to  fraud. — Oregon- Wash- 
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tegton  R.  &  NaT.  Co.  v.  Thurston  County,  167 
P.  930. 

«=s>277(4)  (Cal.App.)  On  trial  for  receiving 
stolen  goods,  defendant's  testimony  held  to  jus- 
tify cross-examination  as  to  his  acquaintance 
with  tlie  person  from  whom  he  received  the 
goods  and  a  previous  transaction  between  tiiem 
of  a  suspicious  nature. — People  v.  Silvas,  167 
P.  11.W. 

IV.   OKEDIBILITT,  IMPEACHMXiNT. 
CONTRADICTION,-  AND  COR- 
ROBORATION. 
(B)    Character  and   Gondnct   of  'Wttnesa. 

^=3351  (CahApp.)  While  it  may  be  shown  that 
a  witness  had  illicit  relations  with  defendant  in 
prosecution  for  crime,  as  affecting  her  credi- 
bility, it  is  improper  to  ask  questions  in  bad 
faith,  and  lay  foundations  for  impeachment, 
when  no  evidence  is  to  be  offered. — ^People  v. 
Edgar,  167  P.  891. 

(D)   Inconalstent    Statements    by    'Wltneui. 

$=9387  (Or.)  In  action  on  indemnity  policy, 
written  reiwrt  of  accident  and  plaintiffs  an- 
swer in  suit  by  injured  employ^  were  admis- 
sible, in  view  of  L.  O.  L.  §§  860,  864,  711.— 
Western  Warehouse  Co.  \.  New  Amsterdam 
Casualty  Co.,  167  P.  572. 
®=»389  (N.M.)  Where  a  witness  on  cross-ex- 
amination as  to  a  former  statement  inconsistent 
with  his  testimony,  did  not  distinctly  admit 
statement,  proof  may  be  given  that  he  in  fact 
made  it;  a  proper  predicate  having  been  laid. — 
State  v.  Rodriguez,  167  P.  426. 
^::9393(3)  (Wash.)  In  prosecution  nnder  Rem. 
Code  l9l5,  §  2629,  for  removing  and  secreting 
personal  property  held  under  conditional  sales, 
held  contradictory  testimony  given  by  defendant 
^at  preliminary  hearing  was  competent  for  pur- 
^■poses  of  impeachment. — State  v.  Brununett,  167 
P.  120. 

(B)  Contradiction    and    Corroboration    of 
'Wltneas. 

iS=»405(l)  (OkLCr.App.)  When  a  witness  is 
cross-examined  on  a  matter  collateral  to  the 
issue,  his  answer  is  conclusive  and  cannot  be 
subsequently  contradicted  by  way  of  impeach- 
ment by  the  party  putting  the  question. — Willis 
v.  State,  167  P.  333. 

WOMEN. 

Se«  Grand  Jury,  ^=^^5. 

WORDS  AND  PHRASES. 

"Accomplice."— People  v.  Evans  (Cal.  App.)  167 

P.  190;  Moynahan  v.  People  (Colo.)  167  P. 

1175. 
"Accrued  interest."— H.  A.  &  L.  D.  Holland  Co. 

V.  Aitken  (Wash.)  167  P.  109. 
"Action  for  the  recovery  of  real  property  or 

an  estate  or  interest  therein."— Continental 

Gin  Co.  V.  Arnold  (Okl.)  167  P.  613. 
"Acts  by  virtue  of  office."— State  v.  Llewellyn 

(N.  M.)  167  P.  414. 
"Acts  under  color  of  office." — State  v.  Llewellyn 

(N.  M.)  167  P.  414. 
"Actual  malice."— Ross  v.  Kerr  (Idaho)  167  P. 

654. 
"Additions     adjoining    and    communicating." — 

Taylor  v.  Northwestern  Nat.  Ins.  Co.  (Cal.) 

167  P.  899. 
"Adverse  possession." — First  Nat.  Bank  of  Al- 
buquerque v.  Town  of  Tome  (N.  M.)  167  P. 

733 
"All  measures."— Colby  v.  City  of  Medford  (Or.) 

167  P.  487. 
"And."— Board  of  Education  of  Salt  Lake  City 

V.  Hanchett   (Utah)    167  P.  68(i. 
"Annulment"— MUlar  v.   Millar  (Cal.)   167  P. 

394. 
"Appeal."— Purccll  Bank  &  Trust  Co.  of  Pnr- 

ceU  v.  Byars  fOkl.)  167  P.  216. 
"Appointed." — Mono  County  v.  Industrial  Ace 

Commission  (Cal.)  167  P.  377. 


"Appointment  of  hire."— Mono  County  ▼.  In- 
dustrial Ace.  Commission  (Cal.)  167  P.  377. 
"Ascertained   and   allowed   by   law."— State   v. 

Clausen  (Wash.)  167  P.  947. 
"Assign."— Burkett  v.  Doty  (OaL)  167  P.  618. 
"At"— Mitchell     v.     Blue     Star     Mining    Co. 

(Wash.)  167  P.  130. 
"Atte8tation."-Hill  v.  Davis  (Okl.)  167  P.  465. 
"Beneficially   interested."- Taft   v.   Haas    (Cal. 

App.)  167  P.  306. 
"Borough."— Crose  t.  City  of  Los  Angeles  (CaU 

167  P.  386. 
"Breach  of  trust."— H.  B.  Cartwright  &  Bro.  v. 

United  States  Bank  &  Trust  Co.  (N.  M.)  167 

P.  436. 
"Cause  of  action."- Felt  City  Townsite  Co.  v. 

Felt  Inv.  Co.  (Utah)  167  P.  835. 
"Claim."— Crow  v.  Abraham  (Or.)  167  P.  590. 
"Color  of  title."— CrandaU  v.  Goss  (Idaho)  167 

P.  1025. 
"Condonation."— Millar  v.  Millar    Cal.)  167  P. 

394. 
"Consent    decree." — Clemens    v.    Gregg    (CaL 

App.)  167  P.  294. 
"Constructive   notice."— Swan   v.  O'Bar   (Okl.) 

167  P.  470. 
"Constructive     trusts."— Davenport     v.     Jurke 

(Idaho)  167  P.  481. 
"Consume."— Adams  v.  Prnther  (CaL)  167  P. 

684. 
"Consummate."- Purcell  v.  Firth  (Cal.)  167  P. 

379. 
"Contract."— Colby  v.   City   of   Medford   (Or.) 

167  P.  487. 
"Corpus  delicti."— People  v.  Flores  (Cal.  App.) 

167  P.  413. 
"Covenant  running  with   the  land." — BoUes  t. 

Pecos   Irr.  Co.  (N.  M.)  167  P.  280. 
"Created."— Jameson  v.  Chanslor-Canfield  Mid- 
way Oa  Co.  (Cal.)  167  P.  369. 
"Defect    of    parties."— Stinchcomb    v.    Patte- 

son  (Okl.)  167  P.  619. 
"DMartnre.'*— King  v.  Milner  (Colo.)    167  P. 

"Directors."- Board   of   Education   of   City   of 
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(N.  M.)  167  P.  715. 
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167  P.  234. 
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P.  580. 
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167  P.  136. 
"Elected."— Mono    County    v.    Industrial    Ace 

Commission  (Cal.)  167  P.  877. 
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App.)  167  P.  229. 
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Commission  (Cal.)  167  P.  377. 
"Entire  cause."- People  v.  Mooney  (Cal.)  167  P. 

696. 
"Estate  or  interest  in  land."- Washoe  County 

Bank  v.  Campbell  (Nev.)  167  P.  643. 
"Existing  laws.' — Thoits  v.  Byxbee  (CaL  App.) 

167  P.  166. 
"Expend."— Adams  v.  Prather  (Cal.)  167  P.  534. 
"Ex   post  facto."— Tucker   v.    State   (Okl.   Cr. 

App.)  167  P.  637. 
"Extort"— State  v.   Richards  (Wash.)   167  P. 

47. 
"Family  expense."— Jones-Rosquist-Eollen  Co.  t. 

Nelson  (Wash.)  167  P.  1130. 
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(Idaho)   167  P.   1165;    WUson  t.   Board  of 
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P  754. 
"Fraud."-^Millar  v.  Millar  (CaL)  167  P.  394; 

Gooden  v.  Lewis  (Kan.)  167  P.  1133. 
"Fugitive    from    justice."— In    re    Whittington 

(Cal.  App.)  107  P.  404. 
"Gift"— Burkett  v.  Doty  (CtA.)  167  P.  518. 
"Going  concern  value."- Pioneer  Telephone  & 

Telegraph  Co.  v.  State  (Okl.)  167  P.  995. 
"Good    consideration."— Swan   v.   O'Bar    (OkL) 

167  P.  470. 
"Good  faith,"-Swaa  t.  O'Bar  (Okl.)  167  P. 

470. 
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"Governmental  function."— Boise  Development 

Co.  V.  Boise  City  (Idaho)  167  P.  1032. 
"Gross  receipts  from  operation."— Pacific  Gas 

&  Electric  Co.  v.  Roberts  (Gal.)  167  P.  845. 
'Tatabitual    criminal."— Tucker    v.    State    (Olil. 

Cr.  App.)  167  P.  637. 
"Harvesting   expense."— Betta   t.    Orton    (Cal. 

App.)  167  P.  1147. 
"Hire."— Mono   County   v.  Industrial  Accident 

Commission  (Cal.)  167  P.  377. 
"Impairing   obligation   of   contract." — Colby   v. 

City  of  Medford  (Or.)  167  P.  487. 
"Indebtedness."— Mitchell  v.  Blue  Star  Mining 

Co.  (Wash.)  167  P.  1.S0. 
"Inhabited   territory." — Capuchino  Land  Co.  v. 

Board  of  Trustees  of  City  of   San  Bruno 

(Cal.  App.)  167  P.  178. 
"Insanity.'^- In  ro  Hansen's  Will  (Utah)  167 

P.  258. 
"Insolvency."- Simpson   v.  Western   Hardware 

&  MeUl  Co.  (\^^sh.)  167  P.  113. 
"Instrument    of    writing."— State    v.    Babcock 

(N.  M.)  167  P.  275. 
"Interest."— Colby  v.  City  of  Medford  (Or.)  167 

P.  487. 
"Interlocutory     decree    or    judgment."— Evans 

State  Bank  v.  Skeen  (Idaho)  167  P.  1165. 
"Interlocutory   order."— Evans    State   Bank   v. 

Skeen  (Idaho)  167  P.  1165. 
"Judgment   debtor."— Northwest  Trust   &   Safe 

Deposit  Co.  v.  Butcher  (Wash.)  167  P.  46. 
"Judgment  on  tlie  merits." — Crow  v.  Abraham 

(Or.)  167  P.  500. 
"Jurisdiction."— State    v.    Mackintosh    (Wash.) 

167  P.  1090.  _         _„„ 

"Larceny."-State  v.  Cason  (N.  M.)  167  P.  283. 
"Larceny  by  fraud."— Ennis  v.  State  (Okl.  Cr. 

Ann.)  167  P.  229. 
"Legislation."— Barber  v.  Johnson  (Or.)  167  P. 

800. 
"Wbel."— Dwyer  v.  Libert  (Idaho)  167  P.  651. 
"Manslaughter  in  the  fourth  degree."— State  v. 

Schwenk  (KanJ  167  P.  743. 
"Manufacture."— State  v.   Fabbri   (Wash.)   167 

P.  133. 
"Market  value."— Portland  &  Oregon  City  Ry. 

Co.  V.  Sanders  (Or.)  167  P.  564. 
"Men."— People  v.   Lcnsen  (Cal.  App.)  167  P. 

406. 
"Mineral."— Barker   v.    Campbell-BatcUfif  Land 

Co.  (OkL)  167  P.  468. 
"Misjoinder   of  parties." — Stinchcomb   v.   Pat- 

teson  (Okl.)  167  P.  619. 
"Moral  turpitude."- In  re  Williams  (Okl.)  167 

P.  1149.  . 

"Municipal  corporation." — Peters  v.  Union  Gap 

Irr.  Dist.  (Wash.)  167  P.  1085. 
"Necessary."- Kansas  City,  K.  V.  &  W.  Ry.  Co. 

V.  Bristow  (Kan.)  167  P.  1138. 
"Obligation."— Steinbach  v.   Smith   (CaL  App.) 

167  P.  189. 
"Obligation  of  contract."— Colby  v.  City  of  Med- 
ford (Or.)  167  P.  487. 
"Opinion."— In  re  Yorba's  Estate  (Cal.)  167  P. 

854. 
"Ordinances."— Colby  v.  City  of  Medford  (Or.) 

167  P.  487. 
"Ostensible  agency."— Armstrong  v.  Barceloux 

(Cal.  App.)   167  P.  895. 
"Ostensible   authority."— Armstrong   v.   Barce- 

loux  (Cal.  App.)   167  P.  895. 
"Other  valuable  thing  whatever."- Knepper  v. 

People  (Colo.)  167  P.  779. 
"Owner."— Gates  v.  Public  Service  Commission 

of  Oregon  (Or.)  167  P,  791. 
'Tardon."— Tucker  v.  State  (OkL  Cr.  App.)  167 

P.  637. 
"Payment."— First  StatA   Sank  .v.   Pool   (OkL) 

167  P.  760.  ^   ^ 

"Penalty."-Colby   v.    ^,         ^t    Medford    (Or.) 

167  P.  487.  Vj't/ 

"Personal  property. "^^x  ^g  y.  People  (Colo.) 

167  V.  770.  %eP^ 


"Pregnant  with  child."— State  v.  Ausplnnd  (Or.) 

167  P.  1019. 
"Proceeding  in  rem." — Continental  Gin  Co.  v. 

Arnold  (Okl.)  167  P.  613. 
"Proceeds  of  fines."— State  v.  Stewart  (Kan.) 

167  P.  1069. 
"Proposed  by  initiative  petition."— Colby  v.  City 

of  Medford  (Or.)  167  P.  487. 
"Proposed   by  tlie  council." — Colby  v.  City  of 

Medford  (Or.)  167  P.  487. 
"Public  utility."— Gates  v.  Public  Service  Com- 
mission of  Oregon  (Or.)  167  P.  791. 
"Qualification."— State    v.    Llewellyn    (N.    M.) 

167  P.  414. 
"Qualified  privilege."— Fahey  v.  Shafer  (Wash.) 

167  P.  111& 
"Real  party  in  interest"— Stinchcomb  v.  Patte- 

son  (Okl.)  167  P.  619. 
"Real  property."- Weyerhaeuser  Timber  Co.  v. 

Pierce  County  (Wash.)  167  P.  35. 
"Reasonable  doubt"— State  v.  Rodriguez  (N.  M.) 

167  P.  426. 
"Reserved."— Jameson  v.  Chanslor-Canfield  Mid- 
way Oil  Co.  (Cal.)  167  P.  369. 
"Restitution."— Hollo  way  v.  People's  Water  Co. 

(Kan.)  167  P.  265. 
"School  district."— State  Nat  Bank  of  Artesia 

V.  Clayton  (N.  M.)  167  P.  20. 
"State  certificate."— People  v.  Kadletz  (Idaho) 

167  P.  1161. 
"Subscription."— Hill   v.   Davis    (OkL)    167   P. 

465. 
"Taxation."— Colby   v.    City   of  Medford    (Or.) 

167  P.  487. 
"Transfer."— Burkett    v.    Doty    (Cal.)    167   P. 

518. 
"Trust."— H.  B.   Cartwright  &  Bro.  v.  United 

States  Bank  &  Trust  Co.  (N.  M.)  167  P.  436. 
"Unavoidable  casualty  or  misfortune."— Gooden 

V.  Lewis  (Kan.)  167  P.  1133. 
"Verdict  contrary  to  law." — Morman  v.  Lambert 

(Okl.)  167  P.  213. 
"Waiver."— Arnold  v.   Gambrel   (OkL)   167  P. 

630. 
"Warranty."— Reynolds  v.  Pacific  Marine  Ins. 

Co.  (Wash.)  167  P.  746. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

^3 10  (Cal.)  Where  written  contracts,  under 
which  railroad  contractor  did  work,  were  not 
recorded,  road  could  nevertheless  recover 
against  contractor  for  excessive  payments  over 
and  above  contract  price  paid  contractor  by 
mistake.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  West 
167  P.  868. 

«=»r4(l)  (CaL App.)  Where  defendanta'  refusal 
to  make  further  payments  on  account  of  a 
contract  for  removal  of  debris  from  land  was 
warranted,  and  contractor  himself  repudiated 
contract,  he  cannot  maintain  an  action  on  quan- 
tum meruit  for  sums  claimed  to  be  due. — Ran- 
some  Const  Co.  v.  Von  Schroeder,  167  P.  1144. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «s>364-418. 


WRITING. 

See  Bills  and  Notes,  ^=>116;    Evidence,  «=» 
442;    Interest,  «=345. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Conrto,  ®=»207;  Execution; 
Garnishment;  Injunction;  Mandamus;  Pro- 
cess;  Prohibition;    Replevin. 
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